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S p o n s o r  S t a t e m e n t  

SCS CS SS I-IB 156 (ITES)

Providing for Privileged Communications in Cases 
of Domestic Violence & Sexual Assault

4/28/92 Rep. Ka> Brown

Domestic violence and sexual assault are growing problems in Alaska. 
Communities throughout the state have established shelters and safe homes 
in an effort to provide counseling and safety to victims of these crimes. Since 
FY 87, the number of nights of safety provided by funded shelters has 
increased by 44%.
As a result of the fear and stigma associated with domestic violence and 
sexual assault, many victims fail to seek needed medical care and counseling 
for their emotional trauma. In order to fully recover from domestic violence 
and sexual assault crimes, it is necessary for victims to discuss thoughts and 
feelings with someone who is trained to address these issues. Domestic 
violence/sexual assault counselors provide this assistance. The relationship 
that develops between a victim and counselor is fragile and requires trust.
Need for Legislation
Current Alaskan law discourages some victims from coming forward by 
allowing the court system to subpoena records that disclose all information, 
given in trust, between a sexual assault counselor and victim.
At the request of the Alaska Network on Domestic Violence and Sexual 
Assault, I have sponsored SCS CS SS HB 156 (HES) to make changes to state 
law and establish a general rule that communications between a domestic 
violence or sexual assault victim and a domestic violence or sexual assault 
counselor are privileged and confidential. The bill allows for exceptions to 
the privileged communication rule in certain instances, for example, such as 
cases of child abuse or neglect or if the victim is deceased.
SCS CS SS HB 156 (HES) is necessary to encourage and protect the trust 
relationship between victim and counselor. Victims of domestic violence and 
sexual assault should be allowed to choose if and when deeply personal 
information is to become a matter of public record. SCS CS SS HB 156 (HES) 
would provide confidentiality for these highly personal, private and 
confidential communications.
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SCS CS SS HB 156 (HES) would provide that the communications between a 
victim of domestic violence and/or sexual assault and a domestic 
violence/sexual assault counselor are privileged and may not be disclosed in 
a civil, criminal, legislative or administrative proceeding without the 
appropriate consent of the victim.
SCS CS SS HB 156 (HES) would extend to all victims of domestic violence and 
sexual assault a testimonial privilege encompassing the contents of 
communication with a domestic violence or sexual assault counselor and tc 
render immune from discovery or legal process the records of the 
communications maintained by the domestic violence or sexual assault 
program.
SCS CS SS HB 156 (HES) would make amendments to AS 09.25 (Civil 
Evidence) and AS 12.45 (Criminal Trial) by adding new language to provide 
that confidential communications between a domestic violence or sexual 
assault victim and a counselor are privileged.
SCS CS SS HB 156 (HES) also amends and adds new sections to AS 25.35 
(Domestic Violence) to establish a general prohibition, with certain 
exceptions, regarding compulsory disclosure of confidential communications 
between domestic violence and sexual assault victims and their counselors.
Exceptions to this general standard of privileged communications include 
cases involving:

1) reports of child abuse or neglect;
2) evidence that the victim is about to commit a crime;
3) a proceeding where the victim is deceased;
4) a communication relevant to an issue of breach by the victim or 

victim counselor of a duty arising out of the victim-counselor 
relationship;

5) a communication that is determined to be admissible hearsay as an 
exdted utterance under the Alaska Rules of Evidence;

6) a children-in-need-of-aid proceeding under AS 47.10;
7) a communication made during the victim-counselor relationship if 

the services of the counselor were sought, obtained, or used to enable 
anyone to commit or plan a crime; or

8) a criminal proceeding concerning criminal charges against a victim of 
domestic violence or sexual assault where the victim is charged with a 
crime under AS 11.4 1 against a minor.

Further, the legislation provides that the location of a safe house of the 
identity of a domestic violence counselor may not be disclosed in a civil, 
criminal, legislative or administrative proceeding unless the court or hearing
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officer determines that the information is necessary and relevant to the facts 
of the case.
Discussion
Confidentiality for victims working with domestic violence and sexual 
assault counselors and shelters serves both the needs of victims and the needs 
of society to help reduce the damage done by domestic violence and sexual 
assault crimes.

— As a result of the fear and stigma associated with domestic violence and 
sexual assault, many victims fail to seek needed medical care and 
counseling for the emotional injuries resulting from the crime.

— Without adequate psychological support, many of these victims fail to 
report the crime and cooperate with the criminal justice system.

— Domestic violence and sexual assault counselors are specifically trained 
to help victims recover from an assault. Skills and techniques employed 
by counselors are designed to encourage the victim to discuss the 
emotional aftermath of an assault and thereby normalize the life of the 
victim.

— Full recovery from an assault requires that victims discuss thoughts and 
feelings that a victim is unlikely to discuss without the assurance of 
confidentiality, and this confidentiality should be accorded to all assault 
victims who desire services whether or not they are able to afford the 
services of private psychiatrists and psychologists.

— These victims hesitate to turn to friends and family because of the social 
stigma attached to domestic violence and sexual assault.

Questions and Answers
•  W h y  i s  l e g i s l a t i o n  n e e d e d ?

Because of the stigma and fear involved in sexual assault and domestic 
violence, victims simply will not talk to anyone if they think that their 
confidentiality will not be respected.
In one case in Pennsylvania, when a rape crisis program was forced to turn 
over counseling records in a rape trial, the numbers of callers to that center's 
hotline who would even identify themselves on the phone decreased by over 
one third. That resulted in the Pennsylvania legislature passing a privilege 
statute in its next session. We shouldn't wait for that to happen here.



In Alaska's small communities this protection is essential. By offering 
confidential services these programs have been able to increase the numbers 
of victims who prosecute their cases which has provided a great benefit to 
society in terms of convicting known offenders.
•  A r e n ' t  t h e s e  r e c o r d s  a l r e a d y  p r o t e c t e d ?

Currently, records are protected only througii state regulation and, to some 
extent, because of federal funding requirements. Neither of these have the 
same force that a statutory change will provide.
• W h a t  i f  t h e  v i c t i m  w a n t s  t o  r e le a s e  t h i s  i n f o r m a t i o n ?  D o e s  t h i s  m e a n  a  

p e r s o n  c a n ' t  d o  i t ?

In Alaska privilege belongs to the client. So, if the victim wants to release 
their records to anyone, they can do that. The point of this bill is to ensure 
that victims can have some control over this issue.
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Domestic violence anu sexual assault are growing problems in Alaska. 
Communities throughout the state have established shelters and safe homes 
in an effort to provide counseling and safety to victims of these crimes. Since 
FY 87, the number of nights of safety provided by funded shelters has 
increased by 44 percent.
As a result of the fear and stigma associated with domestic violence and 
sexual assault, many victims fail to seek needed medical care and counseling 
for their emotional trauma. In order to fully recover from domestic 
violence and sexual assault crimes, it is necessary for victims to discuss 
thoughts and feelings with someone who is trained to address these issues. 
Domestic violence/sexual assault counselors provide this assistance. The 
relationship that develops between a victim and counselor is fragile and 
requires trust.
Need for Legislation
Current Alaskan law discourages some victims from coming forward by 
allowing the court system to subpoena records that disclose all information, 
given in trust, between a sexual assault counselor and victim. At the request 
of the Alaska Network on Domestic Violence and Sexual Assault, I have 
introduced CS SS HB 156 (Judiciary) to make changes to the state laws and 
establish a general rule that communications between a domestic violence or 
sexual assault victim and a domestic violence or sexual assault counselor are 
privileged and confidential. The bill allows for exceptions to the privileged 
communication rule in certain instances, for example, such as cases of child 
abuse or neglect or if the victim is deceased.
CS SS HB 156 (Judiciary) is necessary to encourage and protect the trust 
relationship between victim and counselor. Victims of domestic violence and 
sexual assault should be allowed to choose if and when deeply personal 
information is to become a matter of public record. CS SS HB 156 (Judiciary) 
would provide confidentiality for these highly personal, private and 
confidential communications.

SPONSOR STATEMENT



CS SS HI3156 (Judiciary) would provide that the communications between a 
victim of domestic violence and/or sexual assault and a domestic 
violence/sexual assault counselor are privileged and may not be disclosed in 
a civil, criminal, legislative or administrative proceeding without the 
appropriate consent of the victim.
CS SS HB 156 (Judiciary) would extend to all victims of domestic violence and 
sexual assault a testimonial privilege encompassing the contents of 
communication with a domestic violence or sexual assault counselor and to 
render immune from discovery or legal process the records of the 
communications maintained by the domestic violence or sexual assault 
program.
CS SS HB 156 (Judiciary) would make amendments to AS 09.25 (Civil 
Evidence) and AS 12.45 (Criminal Trial) each adding a new language to 
provide that confidential communications between a domestic violence or 
sexual assault victim and a counselor are privileged.
CS SS HB 156 (Judiciary) also amends and adds new sections to AS 25.35 
(Domestic Violence) to establish a general prohibition, with certain 
exceptions, regarding compulsory disclosure of confidential communications 
between domestic violence and sexual assault victims and their counselors.
Exceptions to this general standard of privileged communications include 
cases involving:

1) reports of child abuse or neglect;
2) evidence that the victim is about to commit a crime;
3) a proceeding where the victim is deceased;
4) a communication relevant to an issue of breach by the victim or 

victim counselor of a duty arising out of the victim-counselor 
relationship;

5) a communication that is determined to be admissible hearsay as an 
excited utterance under the Alaska Rules of Evidence;

6) a children-in-need-of-aid proceeding under AS 47.10;

Sponsor Statement
CS SS HB 156 (Judiciary)
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7) a communication made during the victim-counselor relationship if 
the services of the counselor were sought, obtained, or used to enable 
anyone to commit or plan a crime; or

8) a criminal proceeding concerning criminal charges against a victim of 
domestic violence or sexual assault where the victim is charged with a 
crime under AS 11.4 1 against a minor.

Further, the legislation provides that the location of a safe house of the 
identity of a domestic violence counselor may not be disclosed in a civil, 
criminal, legislative or administrative proceeding unless the court or hearing 
officer determines that the information is necessary and relevant to the facts 
of the case.
Discussion
Confidentiality for victims working with domestic violence and sexual 
assault counselors and shelters serves both the needs of victims and the needs 
of society to help reduce the damage done by domestic violence and sexual 
assault crimes.

— As a result of the fear and stigma associated with domestic violence and 
sexual assault, many victims fail to seek needed medical care and 
counseling for the emotional injuries resulting from the crime.

— Without adequate psychological support, many of these victims fail to 
report the crime and cooperate with the criminal justice system.

— Domestic violence and sexual assault counselors are specifically trained 
to help victims recover from an assault; skills and techniques employed 
by counselors are designed to encourage the victim to discuss the 
emotional aftermath of an assault and thereby normalize the life of the 
victim.

— Full recovery from an assault requires that victims discuss thoughts and 
feelings that a victim is unlikely to discuss without the assurance of 
confidentiality, and this confidentiality should be accorded to all assault 
victims who desire services whether or not they are able to afford the 
services of private psychiatrists and psychologists.

Sponsor Statement
CS SS HB 156 (Judiciary)
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— These victims hesitate to turn to friends and family because of the social 
stigma attached to domestic violence and sexual assault.

Questions and Answers
• Why is legislation needed?

Because of the stigma and fear involved in sexual assault anc domestic 
violence, victims simply will not talk to anyone if they think that their 
confidentiality will not be respected.
In one case in Pennsylvania, when a rape crisis program was forced to turn 
over counseling records in a rape trial. The numbers of callers to that center's 
hotline who would even identify themselves on the phone decreased by over 
l/3rd. That resulted in the Pennsylvania legislature passing a privilege 
statute in its next session. We shouldn’t wait for that to happen here.
In Alaska's small communities this protection is essential. By offering 
confidential services these programs have been able to increase the numbers 
of victims who prosecute which has provided a great benefit to society in 
terms of convicting known offenders.

• Aren't these records already protected?
Currently records are protected only through state regulation and to some 
extent because of federal funding requirements. Neither of these have the 
same force that a statutory change will provide.

• What if the victim wants to release this information? Does this 
mean she can't do it?

In Alaska privilege belongs to the client. So if the victim wants to release her 
records to anyone, she can do that. The point of this bill is to ensure that 
victims can have some control over this issue.
In developing this legislation, I have worked very closely with the Alaska 
Council on Domestic Violence/Sexual Assault, the Department of Public 
Safety and the Alaska Network on Domestic Violence and Sexual Assault.

Sponsor Statement
CS SS HB 156 (Judiciary)
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4/3/92 Rcp.Kay Brown

S e c t i o n a l  A n a l y s i s

S e n  C S  f o r  C S  f o r  S S  H B  1 5 6  ( H E S )
Confidentiality Regarding Domestic Violence & Sexual Assault

Section 1
Amends AS 09.25 (Code of Civil Procedure) adding a new section to provide 
that confidential communications betv/een a domestic violence or sexual 
assault victim and a counselor are privileged.
Section 2
Amends AS 12.45 (Code of Criminal Procedure) adding a new section to 
provide that confidential communications between a domestic violence or 
sexual assault victim and a counselor are privileged.
Section 3
Amends AS 25.35 to provide that communications between a domestic 
violence or sexual assault counselor and a domestic violence and sexual 
assault victim are privileged. Compulsory disclosure of these 
communications is generally prohibited, with certain exceptions, and may not 
be disclosed in a civil, criminal, legislative or administrative proceeding 
without the "appropriate consent" of the victim or the victim's parent, legal 
guardian, or guardian ad litem. Provision is made to allow a minor the 
opportunity to knowingly waive the confidentiality privilege established 
under this section if a court determines that the minor is capable of 
knowingly waiving the privilege. This section provides for exceptions to the 
general rule of confidentiality in certain instances, including among others, 
cases involving child abuse or neglect under AS 47.17 or if the victim is 
deceased.
This section also provides that the location of a safe house or the identity of a 
domestic violence counselor may not be disclosed in a civil, criminal, 
legislative or administrative proceeding unless the court or hearing officer 
determines that the information is necessary and relevant to the facts of the 
case.

S E CTIONAL
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TO: Senator Rick Halford

PROM: Senator A1 Adams ^

RE: Amendment to House Bill 156

DATE: May 2, 1992

Attached is an amendment I would like considered to House Bill 156 in 
committee today. ;;

My first comment is that I am in support of this legislation and can find 
value in maintaining a certain level of confidentiality in the 
communications between victim of domestic violence/sexual assault and 
their counselors.

The amendment adds an exception to the privileges granted in this bill.
The exception brings the privilege granted to counselors of domestic 
violence victims closer in line with the privilege granted to physicians and 
psychotherapists. Attached is Evidence Rule 504 from the Alaska Rules of 
Court and the accompanying commentary on the rule. Please refer to 
exception (d) (1) for the exception on "Condition an Element of Claim or 
Defense". The concept here parallels with the proposed amendment.

I cannot find justification for the grant of a privilege to counselors of 
domestic violence/sexual assault that is broader than the privilege granted 
to psychotherapists. Sufficient possibility exists for circumstances in 
which this information would be critical and suppression could well lead to 
untoward and unbalanced decisions. I believe the Department of Law can 
articulate its concerns before the committee today and I urge your 
consideration.

Alaska i>tate Hegialature
S e n a t o r  A 1  A d a m s

Official Business



Amendment to Senate HES CS for CS for Sponsor Substitute for House Bill 
1 5 6

Page 3, line 9 insert:
"(3) a communication relevant to the physical, mental, or emotional 

condition of the victim in a proceeding where the condition of the victim is 
an element of a claim or defense of

(A) the victim;
(B) a party claiming through or under the victim;
(C) a person claiming as a beneficiary of the victim through a

contract to which the victim is or was a party;"

Renumber accordingly.



R u l e  5 0 3 A L A S K A  R U L E S  O F  C O U R T

Annotations
Cues

Defendant was a “client" within the meaningof Lite attorney-client 
privilege when she communicated with an employee of a law Cnn in 
order to obtain legal advice, notwithstanding that the law finn had not 
yet accepted her case and that only raw facts, not legal points, were 
discussed. Amtr. NaL Wf termattress Corp. v. Manvllle, Op. No. 2477, 
642 P2d 1330 (AJaska 1982).

In drank driving prosecution in which the defendant had an inde­
pendent blood test performed, by hospital personnel at his request to 
verify the accuracy of the police intorimeter examination, admission 
of expert testimony regarding the blood test did not violate the attor- 
ney-die' . privilege, since r.o lawyer participated in defendant's deci­
sion to take the blood test, nor did it violate the physician-patient 
privilege, since the physician-patient privilege does not apply in crim­
inal cases. Russel v. Municipality of Anchorage, Op. No. 514,706 P2d 
687 (Alaska App. 1985).

Statements made by an insured to an insurer are not protected by 
the attomey-client privilege unless it can be shown that the insurer, in 
receiving such communications, was acting at the express direction of 
counsel for the insured. Langdon v. Champion, Op. No. 3291,752 P2d 
999 (Alaska 1988).

While the attomey-client privilege protects communications re­
garding acts which the client may have committed prior to seeking 
representation, it will not protect communications which pertain to 
ongoing or future wrongdoing. Munn v. Bristol Bay Housing Author­
ity, Op. No. 3458,777 P2d 188 (Alaska 1989).

An attorney fora party is no more entitled to withhold information 
than any other potential witness, and may be required to testify at a 
deposition or trial as to material, nonpriviieged matters. Munn v. 
Bristol Bay Housing Authority, Op. No. 3458, 777 P2d 188 (A’iska 
1989).

Plain tiff would be entitled to depose defendant's attorney if plain­
tiff could present a prima facie case that defendants consulted the 
attorney for the purpose of interfering with plaintiff’s employment 
relationship, since such conduct comes within the crivil fraud exception 
to the attomey-client privilege; accordingly, trial court erred in quash­
ing plaintiff’s notice and subpoena for the taking of the deposition 
without considering whether he had made a prima facie showing that 
the information sought was not protected by the attomey-client p iivi- 
lege. Munn v. Bristol Bay Housing Authority, Op. No. 3458,777 P2d 
188 (Alaska 1989).

Services sought by a client from an attorney in aid of any crime or 
a bad faith breach of a duty are not protected by the attomey-client 
privilege. Central Const. Co. v. Home Indem. Co, Op. No. 3606,794 
P2d 595 (Alaska 1990).

Before engaging in an in camera review to determine the applica­
bility of the “crime of fraud" exception to the attomey-ciient privilege, 
the judge should require a showing of a factual basis adequate to 
support a good faith belief by reasonable person that in camera review 
of the materials may review evidence to establish the claim that the 
crime-fraud exception applies. Central Const. Co. v. Horn c Ind cm. Co, 
Op. No. 3606,794 P2d 595 (Alaska 1990).

In action by tort claim obligee against insurance company for bad 
faith inaction by the insurance company as surety on performance and 
payment bonds, trial court erred in denying the obligee discovery of 
the existence and amount of any loss reserve the insurance company 
may have established regarding the claims; the existence and amount 
of a loss reserve is not a protected conlidentiai communication made 
for the purpose of facilitating the rendition of professional legal 
services nor is it prepared in anticipation of litigation. Loyal Order of 
Mosse r. Intern, fidelity, Op. No. 3626,797 P2d 622 (Alaska 1990).

R u l e  5 0 4 .  Physician and Psychotherapist- 
Patient Privilege.

(a ) DeGnitions. As used in this rule:
(1 ) A patient is a person who consults o r is exam­

ined o r interviewed by a physician o r psychotherapist.

(2 ) A  physician is a person authorized to practice 
medicine in any state o r nation, o r reasonably believed 
by the patient so to be.

(3 ) A  psychotherapist is (A ) a person authorized 
to practice medicine in any state o r nau'on, or reason­
ably believed by the patient so to be, while engaged in 
the diagnosis o r treatment o f a mental o r emotional 
condition, including alcohol o r drug addiction, or (B) 
a person licensed or certiGed as a psychologist or 
psychological examiner under the laws o f any slate or 
nation o r reasonably believed by the patient to so be, 
while similarly engaged.

(4 ) A  communication is confidential if not in­
tended to be disclosed to third persons other than 
those present to further the interest o f the patient in 
the consultation, examination, o r interview, o r persons 
reasonably necessary fo r the transmission o f the com­
munication, or persons who are participating in the 
diagnosis and treatment under the direction o f the 
physician or psychotherapist, including members of 
the patient’s family.

(b ) General Rule o f Privilege. A  patient has a priv­
ilege to refuse to disclose and to prevent any other 
person from disclosing confidential communications 
made for the purpose o f diagnosis or treatment o f his 
physical, mental or emotional conditions, including 
alcohol o r drug addiction, among himself, his physician 
or psychotherapist, or persons who are participating in 
the diagnosis or treatment under the direction o f the 
physician o r psychotherapist, including members of 
the patient’s family.

(c) Who May Claim the Privilege. The privilege 
may be claimed by the patient, by his guardian, guard­
ian ad litem or conservator, or by the personal repre­
sentative o f a deceased patient The person who was 
the physician o r psychotherapist at the time o f the 
communication is presumed to have authority to claim 
the privilege but only on behalf o f the patient

(d ) Exceptions. There is no privilege under this 
rule: ’

(1) Condition ah Element of Claim or Defense As 
to communications relevant to the physical, mental op 
emotional condition o f the patient in any proceeding 
in which the condition o f the patient is an element of 
the claim o r defense o f the patient, o f any party claim­
ing through or under the patient, o f any person raising' 
the patient’s condition as an'elcment o f his own cas£ 
o r o f any person claiming as a beneficiary o f the patient 
through a contract to which the patient is o r was ^ 
party; o r after the patient’s death, in any proceeding^ 
which any party puts the condition in issue.

(2 ) Crime or Fraud. I f  the services o f the physician 
o r psychotherapist were sought, obtained or used tocnableoraidanyonetocommitorplanacrimeorfraud
or to escape detection or apprehension after the com­
mission o f a crime o r a fraud.

'p :  (3 ) -
Rclatio! 
issue o f 
apist, a  

" physiae 
ship-
$"(4) 'cations:
•' izethep 
• if the pi 
diagnos:
' is in nee

S  - (5 ) I-physiciai 
to repor 

’■required 
. or recor< 
mationo 
a report 
informal 
dent, uul 
the ident 

; estsofju
;a :.(6) £
; nications 
deredby 
condi tio r 
purpose 
the judge 
apply wh 
upon the 
crim inal p 
in form atk 
daut whe 
present a 
condition

iv (7) Cr 
communii 
tiondoes; 
Dege.

(Added b ' 
by SCO 85

Cues
The slate 

abrogate ihe 
Slate T.R.IL.

1 Child abu 
pot wiihin ihc 
inionnation r 
public inspect 
1984).

Where cot 
Penained lo a 
tholherapisVp 
‘Hdnouppiy 
d'wge against

326



E V I D E N C E  R U L E S  ' R u l e  5 0 4

r iz cd  *o practice 
nably believed

e ison  authorized 
ation, o r reason- 
while engaged in 
ta l o r emotional 
addiction, or (B) 
psychologist or 
s  o f any state or 
patient to so be,

•r.4.
n tia l i f  not in- 
~ns other than 

o f the patient in 
"cw , o r persons 

"ion o f the c o it  
tic ipating in  the 
direction o f the 
-g members of

tien t has a pro- 
w en t any other 
ommunications 
treatment o f his 
tions, including 
-If, h is physician 
participatingin 
d irection o f the 
g members of- rW,:~ r

. i

The privilege 
uardian , guardj 
personal repre;' 
erson who was 
he tim e o f .the' 
thority to claim r 
au sn t.

ege under this
1 J

•

DefenseAs 
1, mental or 
proceeding 
elemcnt.of 
jartyclaun*. 
rson raising 
s  own case,
'thcpatieol
is  o r was *
occedingio

vljd
ie physio^ 
o r used to

me or band
c r th e  com-

(3) Breach o f  Duty Arising Out o f  Physician-Patient 
Relationship. A s to a com m unication re levan t to an 
jjsue o f breach, by the physician, o r by the psychother­
apist, or by the patien t, o f a du ty  ar is ing  ou t o f the 
physician-patient o r psychotherapist-patient re la tion ­
ship.

(4) Proceedings fo r  Hospitalization. F o r com m uni­
cations re levan t to an issue in proceed ings to hosp ita l­
ize the patient for physical, m en ta l or em otional illness, 
if the physician o r psychotherapist, in the course o f

| d'sgnosu o r treatm ent, ha sde te rm ined  th a tth c  patient 
is m need o f  hosp ita lization .

(5) Required Report. A s to in form ation that tire 
physician o r psychotherapist or the pa tien t is requ ired  
to report to a pub lic  employee, o r as to in form ation

. required to be recorded in a pub lic  o ffice , i f  such report 
or record is open to pub lic  inspection , o r as to in fo r­
mation or m atters conta ined in o r reasonab ly ra ised by 
a report subm itted under AS 08.64.336, o ther than 

1 information that w ou ld  estab lish  the id en tity  o f a pa­
tient, un less the court finds that it is necessary to adm it 
the iden tify ing in fo rm ation in o rder to serve the in te r­
ests o f justice .

g-: (6) Examination by Order o f  Judge. A s  to commu- 
& nications made in the course o f an exam ination or- 

dered by the court o f the physical, m en ta l o r emotional 
J l condition o f the patient, w ith  respect to the pa rticu la r 

purpose fo r which the exam ination is o rdered un less 
f. the judge orders o therw ise. Th is exception does not 
? apply where the exam ination is by o rder o f  the court 

f  upon the request o f the law yer fo r the de fendan t in a 
criminal proceeding in o rde r to p rovide the lawyer w ith  

|  information needed so that he may advise the defen- 
£  dant whether to en ter a p lea based on in san ity  o r to 
| present a defense based on h is m enta l o r emotional
i* condition.»

i (7) Criminal Proceeding. F o r physician-patient 
. i  communications in  a cr im ina l proceed ing. T h is excep- 

tion does no t apply to the psychotherapist-patient priv- 
| flege.
| (Added by SCO 364 effec tive A ugust 1,1979; am ended 
| by SCO 850 effective January 15,1988)

Jj. Annotations

£ The slate enactment of the child abuse reporting statute did nol 
a ibrogate the psychotherapist/patient privilege in child abuse cases. 
J  SUlev. R.F., Op. No. 375,683 P2d 269 (Alaska App. 1984).
'  t Child jbuse reports are not open to the public and therefore are 
‘ potwithir. the exception to the psychothcrapist/patient privilege for 

“tfortnalio i required to be recorded in a public office and open to 
• P«Mic imp, ction. Stale t. R.1L, Op. No. 375,683 P2d 269 (Alaska App.

Where court-ordered psychiatric examination of defendant dearly 
P'rtained to a child protection proceeding, the exception to the psy- 
wolherapist/patient privilege for certain court-ordered examination 
“d not apply to testimony before a grand jury investigating a criminal 
•-urse against defendant, since preparing evidence for the grand jury

was not the purpose for which the psychiairic examination was ordered. 
Slate v. RJI, Op. No. 375,683 r2d 269 (Alaska App. 1984).

In drunk driving prosecution in which the defendant had an inde­
pendent blood test pei.ormed by hospital personnel at his request to 
verify the accuracy of the police intoximcler examination, admission 
of expert testimony regarding the blood test did not violate tile' attor- 
ncy-elient privilege, since no lawyer participated in defendant’s deci­
sion to the take the blooj test, nor did it violate the physician-patient 
privilege, since Uie physician-patient privilege does not apply in crim­
inal cases. Russell r. Municipality of Anchorage, Op. No. 514,7061 id 
687 (Alaska App. 1985).

Defense co unselin apersonal injury action mayengage in informal 
ex parte interviews with a plaintiff's treating physician, but the physi­
cian cannot be compelled to submit to such interviews. Langdon v. 
Champion, Op. No. 3249,745 P2d 1371 (Alaska 1987).

The psychotherapist-patient privilege is waived unless someone 
acts at trial to exercise the privilege. Clifton r. Slate, Op. No. 826,758 
P2d 1279 (Alaska App. 1988).

R u l e  5 0 5 .  Husband-W ife P riv ileges .
(a) Spousa l Im m un ity .
(1) General Rule. A  husband sha ll not be exam ined 

fo r o r against h is w ife, w ithout his consent, no r a w ife 
fo r o r against her husband, w ithout her consent.

(2) Exceptions. There is no p riv ilege under th is 
subd iv is ion :

(A) In  a c iv il proceeding brought by or on beha lf 
o f one spouse against the other spouse; or

(B) In  a proceeding to comm it o r otherw ise place 
h is spouse, the property o f his spouse o r bo th the 
spouse and the property o f the spouse under the con­
tro l o f ano ther because o f the aJeged mental o r phys­
ica l cond ition o f the spouse; or

(C) In  a proceed ing brought by  o r on beha lf o f a 
spouse to estab lish  h is competence; o r

(D) In  a proceeding in which one spouse is charged 
w ith:

(i) A  crim e against the person o r the property o f 
the o ther spouse o r o f a ch ild  o f e ither, whether such 
crim e was com m itted before o r du ring marriage.

(ii) Bigamy, incest, adu ltery , pimping, o r p rostitu ­
tion.

(iii) A  crim e re la ted  to abandonment o f a ch ild  o r 
nonsupport o f a spouse o r ch ild .

(iv) A  crim e p r io r to the marriage.
(E) In  a proceeding invo lv ing custody o f a ch ild .
(F) E v idence derived from  or re la ted  to a business 

re la tionsh ip  invo lv ing the spouses.
(b) C on fiden tia l M a r ita l Communications.
(1) General R ule  N e ither du ring the marriage nor 

afte rw ards sha ll e ither spouse be exam ined as to any 
con fiden tia l communications made by one spouse to 
the o the r du rin g  the marriage, w ithout the consent o f 
the o ther spouse.
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^ p  o f c lien ts w ith a common in terest who re ta in  d iffe ren t
lawyers. See subd iv is ion  (b) (3) o f th is ru le  supra.

R u l e  5 0 4 .  Phys ic ian  and
Psychotherap ist- I’a lic i i t  P riv ilege .

(a) D e fin itio n s. (1) ‘‘Pa tien t" means a person who 
consu lts a physician fo r d ie  purpose o f diagnosis or 
treatm ent.

There seem s to be lit t le  reason to perpetuate the 
d is tinc tion  made betw een coasu lta tion s fo r the pur­
pose o f d iagnosis and con su lta tioas fo r the purpose o f 
tre a tm en t P e rson sdono to rd in a rilycon su ltp h ys ic ian s 
from  id le  cu rio s ity . They may be sent by d ie ir  attorney 
to ob ta in  a diagnosis in con tem p lation o f some legal 
p roceed ing —  in which case the attorney-client p riv i­
lege w ill a ffo rd  p ro tection . They may subm it to an 
exam ination fo r ia su rance purposes —  in which case 
d ie  in surance con trac t w ill contain appropriate waiver 
provisions. They may seek d iagnosis from  one physi­
c ian to check the d iagnosis m ade by another. They may 
seek diagnosis from  one physician in contem p lation o f 
seek ing trea tm en t from  another. Com m unications 
made un de r such c ircum stances are as deserv ing o f 
p ro tection as are com m un ica tions made to a treating 
physician . See Ca l. E v id . Code § 991 (V/est 1966).

The de fin itio n  o f “pa tien t” does no t in c lude a per­
son subm itting  to exam ination fo r sc ien tific  purposes.

(2) The de fin itio n  o f  “physician” is extended to 
in c lude not on ly  a licensed physician, bu t a person who 
the pa tien t has reasonab le grounds to be lieve  is a 
physician, a psychotherap ist o r psycholog ist. The pa­
tien t shou ld  be p ro tected from  reasonab le m istakes as 
to un licensed p rac titio ners. T he bu rden  is p laced on 
the pa tien t to sa tis fy  the court tha t he in  fact had 
reasonab le grounds to be lie ve  that the person he made 
the com m unica tion to  o r d isc losed in fo rm ation  to was 
a physician be fo re  the p a tien t can invoke the priv ilege .

The p riv ilege a lso  shou ld  be app licab le  to com m u­
n ications m ade to a physic ian au tho rized  to practice in 
any sta te o r na tion . W hen an A laska re siden t trave ls 
ou ts id e  the sta te and has occasion to  v is it a physician 
du ring such trave l, o r  when a physician from  another 
sta te o r na tion  partic ipa tes in  the trea tm en t o f a person 
in A laska , the pa tien t shou ld  be en tit le d  to assume that 
h is com m un ica tions w ill b e  given as m uch protection 
as they w ou id  be  i f  he consu lted  an A la ska  physician in 
A laska . A  p a tien tsho u ld  no t be forced to in qu ire  about 
the ju r isd ic t io n s  w here  the physician is  au tho rized to 
practice m ed ic ine and w he ther such ju r isd ic t io n s  rec­
ogn ize the physician-patient p riv ilege be fo re he may 
sa fe ly  com m un ica te w ith  the physician.

(3) The de fin itio n  o f psychotherap ist embraces a 
m ed ica l do cto r w h ile  engaged in the diagnosis o r trea t­
ment o f m en ta l o r em o tiona l cond itions, inc lud in g 
alcohol and d rug  add ic tio n , in o rde r no t to exclude the 
genera l p rac tit io ner and to  avo id the m aking o f need­

less re fined d istinctions concern ing what is and what ij 
not the practice o f psychiatry.

M ed ica l doctors arc genera lly  covered under the 
de fin ition  in (2) above. W hen treating m en ta l o r enjo* 
tional conditions, m ed ica l doctors are in c luded under 
the de fin ition  o f “psychotherapist" for purposes o f the 
crim ina l proceed ing exception. See subd iv is ion  (d) (7) 
infra.

A  psyehothcrapist-paticnt p riv ilege was recognized
Allredv. State, 554 P.2d 411 (A laska 1976), although 

the supreme court d iv ided on the source o f the privi­
lege and its scope. Since the court has power under the 
A laska Constitu tion to crea te testim on ia l privileges, 
the source o f power to crea te R u le  504 is beyond 
question . D efin ing the proper scope presents greater 
d ifficu lty , however. W hile it is im possib le to fashion a 
perfect ru le because we w ill never know  exactly liow '• 
much o f a re tu rn  we get from  a p riv ilege ’—  e.g., how* 
much be tte r is psychiatric care because o f the privilege 
—  and because we cannot be certa in  o f e ither the' 
op tim a l re turn o r the marginal re turn  fo r any expan­
sion o f a priv ilege , it is bo th necessary and practicable 
to estab lish  a scope that appears to be as consistent as’ 
possib le w ith the aim s o f the priv ilege .

Because the psychotherapist-patient p riv ilege is de­
signed to encourage those w ith  m enta l o r emotional 
problem s to seek help, R u le  504(a) (3) provides that 
the p riv ilege w ill attach if  a pa tien t sees someone 
reasonably be lieved by the pa tien t to be licensed to 
practice medic ine. G iven the facts tha t A llre d  asked to 
see e ith e r one o f two persons and that he apparently 
knew  that one o f them  was a psych iatrist, it is probable 
that he be lieved that the person w ith  whom  he spoke 
was a lso licensed to practice m ed ic ine . I f  A llre d  was 
asking for psych iatric help , h is com m unications woo’d 
have been protected un de r the view s o f a ll m embers of 
the court. In  fact R u le  504 (a) (3) sa tis fie s bo th the 
concerns o f the two members o f the court who wished 
to prevent the p riv ilege from  attach ing to a ll counsel­
ing and the two members o f the co u rt who w ished to 
ensure that d ie  pa tien t who re lie s upon an apparent 
con fiden tia l re la tionsh ip  is not d isappo in ted . More-) 
over, the socia l w o rke r m ight have q u a lif ie d  under 
R u le  504 (a) (4) as a person reasonab ly  necessary for5 
the transm ission o f  in fo rm ation , depending on the 
precise facts, w ith ou t threaten ing the competing inter*, 
est id en tif ie d  in  the va riou s op in ions in Allred  ' 5

» ' fj|
Because th is ru le  focuses on the reasonab le be lie f 

o f the patien t, i t  assumes th roughout that the patient 
is  capab le o f m ak ing the necessary choices to create 
and destroy the p riv ilege . T he question  w hether there 
are instances in which fa irness requ ires a recognition 
o f  a righ t in the psychotherapist to c la im  the priv ilege 
fo r a pa tien t who is not in c lin ed to seek the benefits o f 
non-disclosure is le ft fo r ad jud ica tion . See Allred v.. 
State, 554 P.2d 411, 428 (A laska 1976) (D im ond, J., 
concurring). •
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n il’. (4) C on fid en tia l com m un ica tion  is de fin ed  in
• terms conform able w itli tiiose o f the lawycr-clicn l priv- 
A ilegc, R u le  503 (a) (5), w ith  changes appropriate to the 
A d ifference in circum stance. See Reporter's Comment 
 ̂to R u le  503 (a) (5). In  add ition , R u le  504(a) (4) treats 

£ as con fiden tia l com m unications m ade to d ie physician 
•j or psychotherapist in the presence o f those “who arc 
v participating in the diagnosis and treatm ent under the

d irection o f the physician o r psychotherapist, inc lud ing 
-■ members o f the pa tien t’s fam ily ."  "Communications 
8 from members o f the fam ily . . . shou ld be given 
/! broad protection . . . .  because effec tive treatment 

presupposes fam ily partic ipa tion .” 2 W ein ste in ’s Evi- 
? dence § 504[05], See Falcon v. Alaska Public Offices 
•? Commission, 570 P.2d 469 (A laska 1977).
m v Partic ipan ts in group therapy programs m the pres- 
Vence o f a psychotherapist may be covered under the 
A 'definition o f "con fiden tia l com m unica tion ." Sec Cross, 
y  Privileged Communications Between Participants in
• ‘GroupPsychotherapy, 1970 L . &  Soc. O rder 191.
j)-- (b) and (c) Genera l R u le  o f P riv ile ge —  W ho M ay 
/ 'Claim the P riv ilege . The phrasing o f the genera l ru le  
'(if o f p riv ilege and the de te rm ina tion  o f  those who may
V claim  it draws heavily upon the attomey-client privi- 
i. lege ru le . See R u le  503(b) & (c). R u le  504 supersedes 
'(..the physician-patient p r iv ile ge  o f R u le  43(h) (4),

.A laska R u le s o f C iv il P rocedure . F o r a re la ted provi- 
.sion, see AS  08.86.200 (con fiden tia l communications 

$ to psychologists).■gib •
(d) Exceptions. (1) Condition or Element o f  Claim 

:? or Defense. 'Ih epa ticn t- litigan t exception provides th a t 
>• the physician-patient p riv ilege does not ex ist in any?
] "proceeding in which an issue concern ing d ie  condition 
>•; o f the pa tien t has been tendered by the patient.- lf the ,I 
-V patient h im se lf tenders tLe issue o f h is condition , he' 
I's h o u ld  no t be ab le to w ithho ld  re levan t ev idence from  
A  .the opposing party by  the exercise o f the physician-pa- 
£ t ie n tp r iv ile g e . By in jec ting  h is cond ition  in to litiga tion ,
A; .the pa tien t m ust be sa id to w aive the p riv ilege , in 
■| fairness and to avo id abuses. See Mathis v. KBderbrand,
V 416 P.2d 8 (A laska 1966); Trans-World Investments v.
; i Drobrty, 554P.2dll48 (A laskal976).Thosewhocla im  
j: .through the patien t stand in the pa tien t’s shoes fo r

purposes o f  th is R u le . A fte r  the pa tien t’s death , the 
j  policies o f  con fid en tia lity  g ive way to a party’s need for 

in form ation and any party  may place the condition o f 
/ a deceased patient in issue and obta in the benefits o f 

the excep tio n . O n ly  in fo rm a tio n  re le va n t to the 
patient’s condition shou ld  be d isc lo sed under th is ex­
ception. See Arctic Motor Freight Inc. v. Stover, 571 P.2d 
1006 (A laska 1977).

(2) Crime or Fraud. The crim e o r fraud exception 
corresponds to, bu t is b roade r than, the s im ila r p rov i­
sion un de r attomey-client priv ilege . See R u le  503(d) 
(1) and Reporter's Comment.

(3) Breach o f  Duty Arising Out o f  Physician-Patient 
Relationship. The breach o f du ty  exception a lso  co rre­

sponds to  a s im ila r attorncy-clicnt privilege provision. 
See R u le  503(d) (3) and Reporter’s Comment.

(4) Proceedir_ for Hospitalization. The interests o f 
both pa tien t and pub lic  ca ll for a departure from  con­
fid en tia lity  in comm itment proceedings. Since d isc lo ­
sure is au tho rized  on ly when the physician o r  psycho­
therap ist determ ines that hosp ita lization is needed, 
contro l o ve r d isc losure is p laced le .ge ly  in the hands o f 
a person in  whom the patient has a lready m anifested 
confidence. Hence damage to the re la tionsh ip  is un­
like ly . U sua lly , tills  exception w ill rise in psychoihcra- 
pist-patient situations. Court-ordered appointments 
are trea ted  in subd iv is ion (d) (6) infra.

(5) Required Report. The requ ired report exception 
enables a physician or psychotherapist to testify as to 
the con ten ts o f reports requ ired by sta tu te o r adm in is­
tra tive ru le  to be made to pub lic o ffic ia ls . No va lid  
purpose is served by preventing the use o f  re levant 
in fo rm ation when the law  or ru le  requ ir ing  the in fo r­
mation to  be reported to a pub lic  o ffice does not 
re str ic t d isc lo sure .

(6) Examination by Order o f  Judge. In  a court o r­
dered exam ination , the re lationsh ip is lik e ly  to be an " 
arm's leng th  one, though not necessarily so . In  any 
event, an exception is necessary fo r the e ffec tive  u t i l i­
za tion  o f  th is  im portant and grow ing procedure . W hen 
the psychotherap ist is appointed by the court, i t  is most 
o ften fo r the purpose o f having the psychotherapist 
testify concern ing h is conclusions as to the pa tien t’s 
condition . I t  w ou ld be inappropriate to  have the p riv­
ilege app ly in  th is s itua tion . The exception, it  w ill be 
observed , dea ls w ith  a court o rdered exam ination 
ra ther than w ith  a court appointed physician o r psycho­
therap ist. A lso , the exception is effec tive on ly  w ith  
respect to  the pa rticu la r purpose fo r which d ie  exam i­
nation is o rdered . The fin a l sentence o f the exception 
provides tha t an accused in a crim ina l case m ay have 
the bene fits  o f  private counseling w ith  a psychothera­
pist. O f course , i f  the accused does place m en ta l con­
d ition in  issue , exception (1) w ill govern.

(7) Criminal Proceeding. U nde r the superseded 
A laska R u le s  o f C ourt concerning p riv ileges (R u le 
43(h), A la ska  R . C iv. P., and R u le  26(b), A laska  R . 
Crim . P.), a physician-patient priv ilege was recogn ized 
in c iv il cases (Choi R u le  43 (h) (4)), b u t not in crim ina l 
cases. T h is d istinc tion is fo llow ed here. However, the 
psychotherapist-patient relations! w ith  its  more 
com pelling need fo r con fiden tia l communication , de­
mands tha t the p riv ilege apply to crim ina l proceedings 
as w e ll as c iv il cases, see Schade v. State, 512 P.2a 907, 
(A laska 1973), although exception (6) w ill govern some 
aspects o f the use o f psychotherapists in cr im ina l cases. 
R u le  13, A laska R . C h ild ren ’s P., governs ju ven ile  
proceedings.

QO'7



B i l l  No: CSSSHB 156 (JUD) Di^te: M a r c h  5, 1 9 9 2
C o n t a c t :  J o a n n e  F. L o p e z

E x e c u t i v e  D i r e c t o r  
4 6 5 - 4 3 5 6

T i t l e :  " A n  a c t  p r o v i d i n g  t h a t  c o m m u n i c a t i o n s  b e t w e e n  a
d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t  v i c t i m  a n d  a

d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t  c o u n s e l o r  a r e

p r i v i l e g e d  ... "

T h e  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  s u p p o r t s  

C S S S H B  1 5 6  (JUD) w h i c h  p r o v i d e s  t h a t  c o m m u n i c a t i o n s  b e t w e e n  a 

v i c t i m  a n d  a d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t  c o u n s e l o r  a r e  

p r i v i l e g e d .

C o n f i d e n t i a l i t y  is e s s e n t i a l  t o  a s s u r e  v i c t i m  s a f e t y .  T h e
C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  r e q u i r e s  t h a t
C o u n c i l - f u n d e d  p r o g r a m s  a s s u r e  t h a t  c o n f i d e n t i a l  c o m m u n i c a t i o n s  
a r e  k e p t  c o n f i d e n t i a l ,  a n d  t h a t  t h e  p r o g r a m s  w i l l  n o t  p r o v i d e  

i n f o r m a t i o n  t o  a n y o n e  o u t s i d e  t h e i r  a g e n c y  w i t h o u t  t h e  c o n s e n t  

o f  t h e  v i c t i m .

P r o t e c t i o n  f o r  t h e s e  c o m m u n i c a t i o n s  is a v a i l a b l e  i n  20 s t a t e s  
f o r  v i c t i m s  o f  s e x u a l  a s s a u l t  a n d  i n  24 s t a t e s  f o r  c o u n s e l i n g  of 

d o m e s t i c  v i o l e n c e  v i c t i m s .  F i v e  o t h e r  s t a t e s  h a v e  c o v e r e d  a l l  
v i c t i m  c o u n s e l i n g  a s  r e c o m m e n d e d  b y  t h e  P r e s i d e n t ' s  T a s k  F o r c e  

o n  V i c t i m s  o f  C r i m e ,

V i c t i m s  o f t e n  s p e a k  t o  t h e i r  c o u n s e l o r s  a b o u t  t h e i r  f e a r s  a n d  

f e e l i n g s  a r i s i n g  f r o m  t h e  c r i m e ,  a n d  b e l i e v e  t h a t  t h e y  a r e  
r e v e a l i n g  s u c h  i n f o r m a t i o n  in a c o n f i d e n t i a l  e n v i r o n m e n t .  T o  
b e t r a y  t h a t  t r u s t  w o u l d  u n d e r m i n e  t h e  c l i e n t - c o u n s e l o r  r e l a t i o n ­
s h i p .  V i c t i m s  w h o  r e a l i z e  t h a t  t h e i r  c o m m u n i c a t i o n s  m a y  b e  

s u b j e c t  t o  d i s c l o s u r e  m a y  a v o i d  c o u n s e l i n g  a l t o g e t h e r .

S o m e  v i c t i m s  c a n  a f f o r d  t o  s e e k  h e l p  f r o m  p r i v a t e  t h e r a p i s t s ,  to 

w h o m  c o m m u n i c a t i o n s  a r e  p r i v i l e g e d  u n d e r  o t h e r  law s ,  b u t  m a n y  
v i c t i m s  a r e  n o t  a b l e  t o  a f f o r d  s u c h  s e r v i c e s .  C S S S H B  1 5 6  (JUD) 
w o u l d  e x t e n d  t h e  v i c t i m - c o u n s e l o r  p r i v i l e g e  t o  a l l  v i c t i m s ,  

r e g a r d l e s s  of t h e i r  e c o n o m i c  s t a t u s .

V i c t i m  r e p o r t i n g  o f  s e x u a l  a s s a u l t  a n d  d o m e s t i c  v i o l e n c e  c r i m e s  

a n d  w i l l i n g n e s s  t o  c o o p e r a t e  w i t h  t h e  c r i m i n a l  j u s t i c e  s y s t e m  

h a s  i n c r e a s e d  c o n s i d e r a b l y  in A l a s k a  o v e r  t h e  p a s t  12 y e a r s .  
T h i s  i s  d u e  i n  p a r t  t o  t h e  v i c t i m s '  b e l i e f  t h a t  t h e i r  
c o m m u n i c a t i o n s  w o u l d  r e m a i n  c o n f i d e n t i a l .  C l i e n t - c o u n s e l o r  

p r i v i l e g e  s h o u l d  b e  p r o t e c t e d  b y  law.

T h e  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  s u p p o r t s  

t h i s  l e g i s l a t i o n .

■C^
A n d y  K l a g & e r , 1 C h a i r
C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  

S e x u a l  A s s a u l t
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AU»n) Wen»n'i A4 In Otit (AWAC);
lot Viom* ot Voxne* (AW); 

Akdtng Wotrwn In AU,»o «nd flux ErnvgA-OM (AWARE): 
AIaaAa WotT»n» Attorn G»mt« (AWRC); ArtK Wonyt * C"l'l (AWiC); 

8»'Wg S*A Wom*A( O'ovo (BSWOI; EtrvnonAV Wonxn < Stxlot;
Kod'AH Wom»n > Raaou'Ca I Ciao C»nitf (KWRCC);

M»n)Uf ■’•gonilWonxAlClil'APipg'Am; 
Tongui Commjnhy Couni*i*g Ctnti.., Aid F«m»y Suooon Cf"(•»; 

SaIa t Foa/.Fim E ■>vitontn*n (SAFE); SiKaiu Ag«lni| Faiti!/Vol*nc» (SAF V);
SrttA/d lit Aoon Covncl (SLAC); SouthwMOm AUikj Coono< 

lot Iht P(»v*niion d Chid SaiuaIAaaauI (SWACPCSA);
South ProVtiulA Womnn'i Sorvcoi (SPWS): 

StAndlng Tog*lh»t Agilnii Ram (STAR); TundfA Womon i CoAllnon (TWC);
UnAUtKAOi Agdrnl SaiuaI AiiauI I Fa rrtfy VkFaac* (USAF V);

VAlty Woonon'i Riiouics C*nl»r (VWRC); 
Wonntn In Cml* Coumoling i Aintltno* (WICCA); 

Wom»n In SaIa Hom*f (WISH): Wonxn'i Rttoum t Cum C»nl*t (WRCC)

N A T I O N A L  O R G A N I Z A T I O N S  S U P P O R T I N G  V I C T I M / C O U N S E L O R  P R I V I L E G E

* P r e s i d e n t ' s  T a s k  F o r c e  on V i c t i m s  of C r i m e  C 1 9 8 2 )

* T he  N a t i o n a l  C e n t e r  o n  W o m e n  & F a m i l y  L a w

* Th e N a t i o n a l  O r g a n i z a t i o n  for V i c t i m  A s s i s t a n c e

* N a t i o n a l  V i c t i m  C e n t e r

* N a t i o n a l  C o a l i t i o n  A g a i n s t  D o m e s t i c  V i o l e n c e  

} * N a t i o n a l  C o a l i t i o n  A g a i n s t  S e x u a l  A s s a u l t

* N a t i o n a l  N e t w o r k  f or  V i c t i m s  of S e x u a l  A s s a u l t

* N a t i o n a l  W o m a n  A b u s e  P r e v e n t i o n  P r o j e c t

i
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ADu»»4 Worron't AO In C'».| (AWAIC); 
Ad«e»i#» lof Vom o> V<x»no« |AW); 

A«J.ng Wom»nln .\0vit »no Rad* Em»gnre.,» (AWARE); 
AUiu Womtn'i Rmou'u C«>Ut» (AWRC); Arcie Wom#n n (AWt); 

B«'nf Sal Woman i O/Ovo IBSWO); EmmoAaV Woman i SMtr;
Kco-ik Woman t Ratov'ca i C>»» Caniai (KWRCC); 

Manhtac R agonal Woman i Cntif Program; 
Tongaaa Commjnhy Cou-»ai«g Cam#'; Par»n( AO FamJy SupooK Camar; 

SaIa 1 Feaf.Fiaa Eftvlionmarl (SAFE); Saaani Agaml F truly Voianca ISAF V);
Saward lia Aaon Councl (SIAC); Sovlhwaaitm AlaiHa CounoJ 

Iw Iha Piavamon ol CN>d Saiual Aaiaul (SWACPCSA);
SoiAh PanlnaoU Womani Sarvcaa (SPVKSJ; 

Standing Togathai Agamit Rapa (STAR); Tundi* Womani CoaUion (TWC);
UnalaaAani Agamal Saiual Auaut 1 FamJy Vicaanc* (USAFV);

Valay Womani Ratouica Caniai (VWRC); 
Woman In Crait Couniallng A Ai liiianco (WlCCA); 

Woman In SaIa Homai (WISH); Woman'! Raiouica A Cnil» Caniai (WRCC)

S O M E  S T A T E S  W I T H  V I C T I M / C O U N S E L O R  P R I V I L E G E *

A l a b a m a  

C a l i  f o r n l a  

C o n n e c t  i c u t  

FI  o r  I d a  

N e w  H a m p s h i r e  

1 1 1  i n o  is 

I n d  i a n a  

I o w a  

M a  i n e

M a s s a c h u s e  t t s  

M i n n e s o t a  

N e w  J e r s e y  

N e w  M e x i c o  

N o r t h  D a k o t a  

P e n n s y l v a n  ia 

U t a h

W a s h i n a t o n  

W y o m  i n g

^ P r i m a r i l y  l i m i t e d  t o  v i c t i m s  

v i o l e n c e .  a l t h o u g h  s o m e  s t a t e s  

so, f e d e r a l  s t a t u t e  u n d e r  

- o n f i d e n t i a  1 i t y  o f  v i c t i m  r e c o r d s  f o r  o r g a n i z a t i o n s  r e c e i v  

f u n d i n g .  A b o u t  h a l f  o f  A l a s k a ' s  c v / s a  p r o g r a m s  r e c e i v e  Vut:A :un

o f  s e x u a l  a s s a u l t  a n d / o r  

i n d u c e  v i c t i m s  o f  a l l  v i o l e n  

t h e  V i c t i m s  o f  C r i m e  A c t

c o n e  s 1 1  c 
t c r i m e s ,  

r e q u i r e s  

i n g  v u c a  
c s .



3/27/92 Rep. Kay Brown

Support for .. .
House Bill 156

C o n f i d e n t i a l i t y  
i n  C a s e s  o f  D o m e s t i c  V i o l e n c e  

&  S e x u a l  A s s a u l t

C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  
A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  
A l a s k a  W o m e n ' s  L o b b y  ( S t a t e w i d e )
A b u s e d  W o m e n ' s  A i d  i n  C r i s i s  ( A W A I C ) ,  A n c h o r a g e
A d v o c a t e s  f o r  V i c t i m s  o f  V i o l e n c e  ( A W ) ,  V a l d e z
A i d i n g  W o m e n  i n  A b u s e  &  R a p e  E m e r g e n c i e s  ( A W A R E ) ,  J u n e a u
A l a s k a  W o m e n ' s  R e s o u r c e  C e n t e r  ( A W R C ) ,  A n c h o r a g e
E m m o n a k  W o m e n ' s  S h e l t e r
A r c t i c  W o m e n  i n  C r i s i s  ( A W I C ) ,  B a r r o w
B e r i n g  S e a  W o m e n ' s  G r o u p  ( B S W G ) ,  N o m e
K o d i a k  W o m a n ' s  R e s o u r c e  &  C r i s i s  C e n t e r  ( K W R C C )
M a n i i l a q  R e g i o n a l  W o m e n ' s  C r i s i s  P r o g r a m ,  K o t z e b u e  
T o n g a s s  C o m m u n i t y  C o u n s e l i n g  C e n t e r ,  J u n e a u  
P a r e n t  A i d  F a m i l y  S u p p o r t  C e n t e r ,  J u n e a u  
S a f e  &  F e a r - F r e e  E n v i r o n m e n t  ( S A F E ) , D i l l i n g h a m  
S i t k a n s  A g a i n s t  F a m i l y  V i o l e n c e  ( S A F V )
S e w a r d  L i f e  A c t i o n  C o u n c i l  ( S L A C )
S o u t h  P e n i n s u l a  W o m e n ' s  S e r v i c e s  ( S P W S ) ,  H o m e r
S t a n d i n g  T o g e t h e r  A g a i n s t  R a p e  ( S T A R ) ,  A n c h o r a g e
T u n d r a  W o m e n ' s  C o a l i t i o n  ( T W C ) ,  B e t h e l
U n a l a s k a n s  A g a i n s t  S e x u a l  A s s a u l t  &  F a m i l y  V i o l e n c e ( U S A F V )
V a l l e y  W o m e n ' s  R e s o u r c e  C e n t e r  ( V W R C ) ,  P a l m e r
W o m e n  i n  C r i s i s  C o u n s e l i n g  &- A s s i s t a n c e  ( W I C C A ) ,  F a i r b a n k s
W o m e n  i n  S a f e  H o m e s  ( W I S H ) ,  K e t c h i k a n
W o m e n ' s  R e s o u r c e  &  C r i s i s  C e n t e r  ( W R C C ) ,  K e n a i
C e n t e r  o n  W o m e n  i n  F a m i l y  L a w ,  N e w  Y o r k ,  N e w  Y o r k
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R o p .  K a y  B r o w n  
A l a s k a  S t a t e  H o u s e

D e a r  Kay,

P l e a s e  a c c e p t  t h e s e  c o m m e n t s  i n  s u p p o r t  of H B  15 6 .  D o m e s t i c  

V i o l e n c e  c o u n s e l i n g  o n  a n  o u t p a t i e n t  b a s i s  i s  o n e  of f o u r  
p r o g r a m  s p e c i a l i t i e s  a t  A W R C  a n d  r e p r e s e n t s  o u r  s e c o n d  
l a r g e s t  p r o g r a m  in, t e r m s  o f  a l l o c a t e d  b u d g e t .  W o  h a v e  t h r e e  
d o m e s t i c  v i o l e n c o  c o u n s e l o r  a d v o c a t e s  o n  s t a f f  a n d  a n d  evoi—  
g r o w i n g  d e m a n d  f o r  s e r v i c e s  i n  t h i s  a r e a .

W o  s u p p o r t  H 8  1 5 6 ' s e f f o r t s  t o  e x t e n d  p r o t e c t i o n  to 
c o m m u n i c a t i o n s  b e t w e e n  d o m e s t i c  v i o l e n c e  v i c t i m s  a n d  t h e i r  
c o u n s e l o r s .  S u c h  c o m m u n i c a t i o n s  a r e  f r e q u e n t l y  t h e  s a m e  
k i n d s  o f  d i s c u s s i o n  w h i c h  m i g h t  o c c u r  b o t w o e n  d o c t o r  a n d  
p a t i e n t  o r  b e t w e e n  l a w y e r  a n d  c l i e n t .  B u t  e x p e r i e n c e  h a s  
s h o w n  t h a t  t h e  s u c c e s s f u l  t r e a t m e n t  o f  d o m e s t i c  v i o l e n c e  
d o e s  n o t  n e c e s s a r i l y  r e q u i r e  t h e  s e r v i c e s  of a p s y c h i a t r i s t  
o r  a p s y c h o l o g i s t .  C o n s e q u e n t l y ,  d o m e s t i c  v i o l e n c e  
c o u n s e l o r s  d o  n o t  h a v e  t h e  s a m e  p r o t e c t i o n  w e  a c c o r d ,  
w i t h o u t  d e b a t e ,  t o  c o m m u n i c a t i o n s  w i t h  a d o c t o r  o r  w i t h  a 
l a w y e r .

W o  h a v e  b o o n  f o r t u n a t e  a t  A W R C  t o  a v o i d  u n f o r t u n a t e  
i n c i d e n t s  o v e r  t h e  s u b j e c t  b e c a u s e  w e  a r e  a l s o  s u b j e c t  to 
f e d e r a l  c o n f i d e n t i a l i t y  r e q u i r e m e n t s  ( a s  a r e s u l t  of o u r  
a l c o h o l i s m  £. s u b s t a n c e  a b u s e  p r o g r a m )  w h i c h  p r o h i b i t  t h e  

r e l e a s e  o f  i n f o r m a t i o n  w i t h o u t  a c o u r t  o r d e r .  W o  u r g e  y o u  
ta s u p p o r t  H B  1 5 6  a n d  t h e  i m p o r t a n t  p r o t e c t i o n  i t  p r o v i d e s  
to v i c t i m s  of d o m e s t i c  v i o l o n c B .

S i n c e r e l y ^

. w ' 7 ) l a

T h e d a  P i t t m a n  M a r i o n  B r o w n
E x e c u t i v e  D i r e c t o r  P r o g r a m  D i r e c t o r C o u n s e l o r  A d v o c a t e



Senator Rick Halford 
Chairman 
Senate Judiciary 
P.O. Box V 
Juneau, Alaska 99811
Dear Senator Halford:
We would like to request a hearing for HB 156, a bill providing for the 
confidentiality of communications between victims of domestic violence and 
sexual assault and their counselors.
The current committee substitute meets the needs of the Department of Law 
while providing victims with the assurance that they may express themselves 
in confidence when they turn to a rape crisis center or a domestic violence 
shelter for help.
Similar protections have been adopted in many other states in the past few 
years.
We urge you to review the bill and hope that you will support it and schedule 
it for a hearing soon so that passage of this important legislation will be 
possible.
Thank you.
Sincerely,

Sherrie Markin Goll

LETTER OF SUPPORT
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can a f fo rd  p r iv a t e  tre a tm en t b y  th e se  p ro fe s s io n a ls ; 
th ey  do  n o t s h ie ld  th e  v a s t  m a jo r i ty  o f  v ic t im s .

A t le a s t o n e  s ta te  ha s e n a c te d  a s ta tu te  m ak in g  rape 
v ic t im s ' c o m m u n ic a t io n s  to  c o u n s e lo r s  le g a l ly  p r iv i­
leged .*  W h ile  th is  is  a s te p  in th e  r ig h t  d ir e c t io n , w e  
b e lie v e  th a t th e  p r iv i le g e  sh o u ld  en com p a ss  th e  c o u n ­
se lin g  o f  a l l c r im e  v ic t im s . B e ca u se  o f  th e  re sp o n s ib i li­
ty  o f  th e  p ro s e c u to r  to  a f fo rd  d is c o v e r y  to  the d e ­
fendan t, it  is  n o t c o n tem p la te d  th a t th is  c o u n s e lin g  
p r iv i le g e  e x te n d  to  th e  p ro s e c u to r ’s o f f ic e .

ttrj-. --̂■ers

Notes

It was a g reat r e lic f  to 
have someone to talk 
to. who would in no 
way pass onto others 
what /  thought, fe lt, 
or d id  a t that 
confusing tim e.— a 
victim

1. T h e  S ta te  o f  P e n n s y lv a n ia  has c o d if ie d  th is  p r iv i ­
le g e  in  42 Pa . C .S .A . § 5945.1, “ C o n fid e n t ia l 
c o m m u n ic a t io n s  to  se x u a l a s sa u lt  c o u n s e lo r s ."



. C O U N C I L  O N  
D O M E S T I C  V I O L E N C E  

A N D  S E X U A L  A S S A U L T

ANNUAL REPORT

TO
GOVERNOR HICKEL

AND THE
ALASKA LEGISLATURE

J A N U A R Y  1991



\

C O U N C I L  M E M B E R S  A N D  S T A F F

C O U N C I L  M E M B E R S :

M a r y  Pete, C h a i r ,  B e t h e l  (Public M e m b e r )

P a u l a  Haley, A n c h o r a g e  (Public Member)

A n d r e w  K l a m s e r ,  H o m e r  (Public Memb er )

K a r e n  Crane, D e p a r t m e n t  of E d u c a t i o n  

G a y l e  H o r e t s k i ,  D e p a r t m e n t  o f  P u b l i c  S a f e t y  

V acant, D e p a r t m e n t  of H e a l t n  and S o c i a l  S e r v i c e s  

Vacant, D e p a r t m e n t  of L a w

C O U N C I L  S T A F F :

B a r b a r a  M i k l o s ,  E x e c u t i v e  D i r e c t o r  

‘ M a r c i a  L y n n  M c K e n z i e ,  P r o g r a m  C o o r d i n a t o r  

W i l  Coloma, S t a t i s t i c a l  .Technician 

S u s a n  King, S e c r e t a r y

C o u n ci l  on D o m e s t i c  Vio len ce 

and Sexual A s s a u l t  

D e p a r t m e n t  of P u b l i c  Sa fet y 

P.O. Box N

Juneau , AK 9 9 S 1 1-1200 

Phone: (907) 4 6 5 - 4 3 5 6

L o c a t i o n :

Publ ic Saf ety  Buildi 

450 W h i t t i e r  Street 

R o o m  204 

Juneau, Ala s k a



INTRODUCTION

"We found chat the p e r c e p t i o n  you sh a r e d w h e n  you  gave us o u r  c h a r g e  is 

u n f o r t u n a t e l y  true. Th e  innocent v i c t i m s  of c r i m e  have b e e n  o v e r l o o k e d ,  

their p l e a s  for just i c e  h ave gone u n h e e d e d ,  and their w o u n d s  - p e r s o n a l ,  

e m o t i o n a l  and f i n a n c i a l  - hav e  gone u n a t t e n d e d . "

In a l e t t e r  to P r e s i d e n t  

R o n a l d  R e a g a n  from the 

P r e s i d e n t ' s  T a s k  Force 

on V i c t i m s  of Crime, 1982

e x i s t e d  for g e n e r a t i o n s ,  y e t  it is o n l y  

b e g u n  to r e c e i v e  the a t t e n t i o n  it a e -

C h i e f  W i l l i a m  L. Hart 

C h a i r m a n ,  U.S. A t t o r n e y  

G e n e r a l ' s  T a s k  Force on 

F a m i l y  V i o l e n c e

S o c i e t i e s  and s h e l t e r s  for the p r o t e c t i o n  of a n i m a l s  e x i s t e d  in the U n i t e d  

S t a t e s  b e f o r e  there w a s  l e g i s l a t i o n  to p r o t e c t  c h i l d r e n  who w e r e  a b u s e d . 

W e  h av e  m a d e  p r o g r e s s  s i n c e  then. As a c o u n t r y ,  w e  have d e v e l o p e d  l e g i s l a­

tion and p r o g r a m s  to p r o t e c t  c h i l d r e n  and a d u l t s  w h o  are v i c t i m s  of f a m i l y  

v i o l e n c e .  As a state, A l a s k a  has p r o g r a m s  a nd  p o l i c i e s  that are m o d e l s  for 

the rest of the country. However, m u c h  s t i l l  n e e d s  to be a c c o m p l i s h e d .  

A c c o r d i n g  to d a t a  c o m p i l e d  by the s t a f f  o f  the U.S. Se n a t e  J u d i c i a r y  

C o m m i t t e e ,  t here are three times as m a n y  a n i m a l  s h e l t e r s  in che U n i t e d  

S t a t e s  as there are sh e l t e r s  for b a t t e r e d  w o m e n .

D o m e s t i c  v i o l e n c e  and s e x u a l  assa u l t cont.inue co be m a j o r  p r o b l e m s  in o u r  

c o u n t r y  and o u r  state. P e o p l e  c o n t i n u e  to be killed, b e a t e n  3nd raped in 

r e c o r d  n u m b e r s .  A l t h o u g h  v i o l e n t  c r i m e  in g e n e r a l  is d e cl i n i n g ,  v i o l e n t  

c r i m e s  a g a i n s t  w o m e n  ( i n c l u d in g  d o m e s t i c  v i o l e n c e )  are i n c r e asing. S i n c e  

1974, the rate of a s s a u lt s  against y o u n g  women- (aces 20 - 24) has risc-n 

a l m o s t  50%; fo r  y o u n g  men it has d e c r e a s e d .  Data  from the N a t i o n a l  C r i m e  

S u r v e y  s h o w s  that w o m e n  are the v i c t i m s  of v i o l e n c  crime c o m m i t t e d  b y

fa m il y  m e m b e r s  at a rate three times that for men. Also, a c c o r d i n g  co che 

Survey, s p o u s e s  or e x - s p o u s e s  commit m or e  chan hal f  of all v i o l e n c  c r i m e s  

c o m m i t t e d  b y  r e l a t i v e s  a g a i n s t  women.

A w o m a n  is b e a t e n  every IS seconds and 4 , 0 0 0  b a t t e r e d  w o m e n  are k i l l e d

e v e r y  y ea r  in the United States. N a t i o n w i d e ,  m o r e  than one m i l l i o n  a b u s e d  

w o m e n  each y e a r  seek  m e d i c a l  a s s i s t a n c e  for i n j u r i e s  caused by b a t t e r i n g .  

In Alaska, 26% of adult w o m e n  have be e n  p h y s i c a l l y  ab u s e d  by a s p o u s e

s o m e t i m e  d u r i n g  their lives and m ost of the b a t t e r e d  w o m e n  w e r e  a b u s e d  at 

least o nce 3 m o n t h .  It is est i ma t e d  chat a m i n i m u m  of 13,200 w o m e n  l i v i n g  

in A l a s k a  h a v e  r e q u i re d  m e d i c a l  t r e a t m e n t  hv a d o c t o r  or h o s p i c a l  for 

i n j u r i e s  s u s t a i n e d  by abuse at seme time in rheir life. In I 9o3,  fifty

"Th e p r o b l e m  of family v i o l e n c e  has 

r e c e n t l y  that this p h e n o m e n o n  has 

s e r v e s . "



pe rcen c of female m u r d e r  v i c t i ms  in A l a s k a  w e r e  k i l l e d  by t heir h u s b a n d s  cr 

b o y f r i e n d s .

C h i l d r e n  r a i s ed  in v i o l e n t  h o m e s  s u f f e r  the e f f e c t s  of l i v i n g  in this 

e n v i r o n m en t a nd are at h i g h e r  risk for p h y s i c a l  and s e x ua l abuse. C h i l d r e n  

raised in v i o l e n t  h om es are 15002 mo re  likely to be p h y s i c a l l y  a b u s e d  or 

s e r iou sly  n e g l ec te d .  N e a r l y  fifty p e r c e n t  of a b u s i v e  h u s b a n d s  b a t t e r  their 

w i v e s  whe n they are pregn ant , m a ki ng  these b a t t e r e d  w o m e n  four times more 

likely to b e a r  i nf an t s  of low b ir t h  w e i g h t .  T h e s e  w o m e n  had twice as m a n y  

m i s c a r r i a g e s  as n o n - b a c t e r e d  women.

Fo rm e r  U.S. S u r g e o n  G e n e r a l  Dr. C. E v e r e t t  K oo p  i d e n t i f i e d  d o m e s ti c  v i o­

lence as the n u mb er  one h ea lc h  threat co w o m e n  and d e c l a r e d  it co be a 

pu bli c h ea l t h  issue. In one of h is  final s p e e c h e s  as U.S. S ur g e o n  Gen er a l ,  

ko o p  stated: "The  m i n d  sec that any type of v i o l e n c e  that r e s u l t s  ir.

p h y s i c a l  and m e n t a l  d a m a g e  is a p r i v a t e  or fa m i l y m a t t e r  or a t r a d i t io n  

shoul d be a b h o r c n t  co us all. B a c cer y is the s i ng l e  mo s t  s i g n i f i c a n t  c au s e  

of injury to w o m e n  in this c o un t r y . "  Dr. k oo p  w e n t  on co n ote that in the 

U n i te d  States, an e s c i ma c e d  402 of all w o m e n  have e x p e r i e n c e d  som e type of 

s e x u a l  abuse as c h i l d r e n  and as m a n y  as 4 42  of a du lt  w o m e n  report c o m p l e t e d  

or at ce mp t e d  rape, i n c l u d in g rape by the ir h u s b a n d s  or o c h e r  fam i l y m e m ­

ber s  .

P e op l e  from a ll  w a l k s  of life have c o m e  to r e c o g n i s e  che s e r i o u s n e s s  of che 

p r o b le m s  and the need for a c o m p r e h e n s i v e  and c o o r d i n a t e d  r es p o n s e  co 

d o m e s t i c  v i o l e n c e  and s ex u a l  assault. A  s t u d y  by che N a t i o n a l  C o u n c i l  of 

J u v e n i l e  and F a m i l y  C ou r t  J u d g es  r e c o m m e n d s  that c o u r t s  treac f am i l y  

v i o l e n c e  as a s e r i o u s  crime. -The H o n o r a bl e  S t e p h e n  B. H er r e l l ,  C h a i r m a n  of 

the g roup  and a j ud ge  f r o m  Port lan d, O re g o n ,  say s that v i o l e n c e  acair.sc 

w o m e n  and c h i l d r e n  has c r e a t e d  a g e n e r a t i o n a l  cycle of v i o l e n c e  chat c a n n o t  

be b r o k e n  w i t h o u t  s t ro ng  i n t e r v e n t i o n  by che courts.

R s p o n s e s  co s e x u a l  a ss au l t  h a v e  been  imp rov ed,  but s e x u a l  v i o l e n c e  a g a i n s c  

w o m e n  c on ti n u e s  to rise. D u r i n g  the past ten years, rape races have  r is en 

n e a r l y  four times as fast as the total cri me rate. A c c o r d i n g  to da ta  

p r o v i d e d  by a c r i m i n o l o g i c a l  s tud y c o n d u c t e d  in 19 J O , rape r em a i n s  the mo s t  

u n d e r - r e p o r t e d  of al l m a j o r  crimes; only 7% of ail rapes are r e p o r t e d  to 

poli ce.  One in five a dult w o m e n  will  be r a p e d at s ome time in their lives 

and one in four w o m e n  r.ow in c o lle ge w il l  be a t t a c k e d  by a rapist. A l a s k a  

c o n t i n u e s  to have on e of the hi gh e s t  i n c i d e n c e s  of rape in the c oun try . In 

1S89 in Alaska, there were  53 r eported cases of f or c i b l e  rap e a g a i ns t  adult 

w o m e n  per 100,000 p o p u l a t i o n  com par ed to the n a t i o n a l  rate of 33 cases oe r 

100,000.

S e r v i c e s  for v i c t i m s  of d o m e s t i c  v i o l e n c e  and the ir c h i l d r e n  are c r u c i a l  ir. 

o rd e r  co save lives and reduce che pa i n  ana s u f f e r i n g  ca u s e d by these 

crimes. V i c t i ms  of sexual a s s a u l t  m use r e c e i ve  c r is is  i n t e r v e n t i o n  s e r­

vi c es  so they can o v e r c o m e  the trauma. W i t h o u t  a s s i s t a n c e ,  they m.av 

cor.cinue co relive che event and live in f ea r for their life and safety. 

The repo rt from the U.S. A t t o r n e y  G en e r a l ' s  T a s k  Force on F a m i l y  V i o l e n c e  

state s chat " S h e lt e r s  are an imp ort ant  r e s o u rc e  for a d i v e r s e  grov.n of 

v i c t i m s  of family v i o l e n c e  w h o  must  leave h e m e  co e s ca p e  1 i f e - c h r e a t u n i n g



ab use  and have n o w h er e else to go. A m o n g  die most imp ort ant  s e r v ic es  

s he lte rs o ff er  for b a t t e r e d  w om e n  and their c h i l d r e n  are imme dia te safety, 

co u n s el in g ,  r e f e r r a l s  to al co ho l  and d r u g  tr ea tm e n t  p rog ram s and a s s i s t a n c e  

in s e e k i ng  e m p l o y m e n t  and p e rm an en t ho us in g .

S e rv i c e s  for c h i l d  v i c t i m s  must be a v a i l a b l e  to help them cope w i t h  the 

h o r ro r s  they ha ve  e n c o u nt er e d .  C h i l d r e n  from v i o l e n t  h omes  suf fer  e m o t i o n­

al and p hy s i c a l  d i s o r d e r s  as a result of their fam ily  situations. M a n y  of 

these c h i l d r e n  are v i c t i m s  of p h y s i c a l  and sexual abuse, who need co be 

p r o t e c t e d  and help ed.  H e l p i n g  these c h i l d r e n  w i l l  not only ease the pain, 

but a l s o  p r e v e n t  future p ro bl ems . A l c o h o l  arid o t he r drug abuse, s u i c i d e - 

and c r i m i na l  b e h a v i o r  are o ften  c a u s e d  by abuse su ff e r e d  in childh ood . 

S e rv i c e s for c h i l d r e n  are im po r t a n t to s t o p  the c yc le  of abuse.

T r e a t m e n t  for b a t t e r e r s  is an i n t e g r a l  part of the s y s t e m  to p r ote ct 

vi ct im s .  E x p e r i e n c e  h as  s hown that m o s t  b a t t e r e d  w o m e n  ret urn  to the 

v i o l e n t  r el at io n s h i p s .  T h i s  h ap pe n s  for m an y  reasons, i n cl ud in g the lac k 

of f i na nc ia l r e s o u r c e s  to a ll o w  them to live inde pen den tly . W i t h o u t  

c o u n s e l i n g  and t r ea t m e n t  for b at t e r e r s ,  v i o l e n c e  in these r e l a t i o n s h i p s  

g e n e r a l l y  b e c o m e s  m o r e  f r e q u e n t  and s e ver e, o f t e n  r e s u l t i ng  in death.

A l a s k a  is f o r t u n a t e  to h a v e  a c o m p r e h e n s i v e ,  c o o r d i n a t e d  s ys t e m  for a d­

dr e s s i n g  the p a i n  and s u f f e r i n g  c aus ed  by  fam il y vi ol en c e .  In FY91, the 

C o u n c i l  on D o m e s t i c  V i o l e n c e  and S ex u a l  A s s a u l t  is fundi ng 23 c o m m u n i t y -  

b as e d  p r o g r a m s  to p r o v i d e  se rvi ces  to v i c t i m s  of dom e s t ic  v i o l e n c e  and 

their fam ili es.  T h e s e  p r o g r a m s  also  p r o v i d e  im po rt an t  e d u c a t i o n a l  s er v ic e s  

to their c o m m u n i t i e s  as w e l l  as o u t l y i n g  c o m m u n it ie s .  W i t h o u t  an a l l - o u t  

ef f o r t by c o m m u n i t y  m emb ers , family v i o l e n c e  w i l l  not be stopped. In FY90, 

C o u n c i l - f u n d e d  p r o g r a m s  serv ed 9,729 cl ie nt s .  Al m o s t 3 , COO of these 

c li e n t s w er e  v i c t i m s  of dom es t i c  v i o l e n c e  and their children. T hes e 

v ic t i m s  and t he ir c h i l d r e n  w e r e  p r o v i d e d  a lm o s t  5 3 , 0 0 0  ni ght s of saf et y in 

s h e l t e r s  or safe homes. Th e need for these s e r v i c e s  can be seen in the 

n um b e r s  of c l i e n t s  as w e l l  as the t r e m e n d o u s  in cr ea s e s  in d n a n d  for 

se rvices. Since FY87, the numbe r of n i g h t s  of s a f e t y  has incre ase d b y 44".

The m i s s i o n  of the C o u n c i l  on D o m e s t i c  V i o l e n c e  and Sex ual  A s sa ul t is to 

p ro v i d e  i m m e d i a t e  sa fe ty  and supporc to v i c c i m s  of do mes tic  v i o l e n c e  and 

sexu al a s s aul t in l i f e - t h r e a t e n i n g  s i t u a t i o n s  and co reduce the in ci de n c e  

of d om e s t i c  v i o l e n c e  and se x u a l a s sa ul t in Alaska. The Counci l a c c o m p l i s h­

es this c h roug h s e r v i n g  as a fund ing  a g e n c y  for c o m m u n i t y - b a s e d  p rograms. 

The C ou nc i l  p r o c e s s e s  a p p l i c a t i o n s  for f u n d i n g  and m o n i t o r s  p ro g r a m s chat 

receiv e gra n t s  and p r o v i d e s  tec hni cal  a s s i s t a n c e  to p rog ra ms  and o c h e r  

c o m m u n i t y  groups. It al s o  s er ve s  as a p l a n n i n g  and c o o r d i n a t i n g  a ge nc y  for 

d o m e st i c  v i o l e n c e  and s e xu a l  assau lt s e r v i c e s  p ro v id e d  by va ri o u s  age ncies. 

Thi s report p r e s e n t s  m a jo r C o u nci l i n i t i a t i v e s  in 1990, d e sc r i b e s  p r og r a m s 

funded by the C o u n c i l ,  p r e s e n c s  s c a c i s c i c a l  data g ath er ed  from p r o g r a m s  in 

FY90 and i d e n t i f i e s  issues of c o ncer n and p o s s i b l e  solutions.



t o b t a i n  i n j u n c t i v e  rel i e f  o r d e r s  in c a s e s  of d o m e s t i c  v i o l e n c e  as w e l l

) as o c h e r  p r o t e c t i o n s  p r o v i d e d  to v i c t i m s  of d o m e s t i c  v i o l e n c e  be

'  , e x p a n d e d  to i n c l u d e  p e o p l e  in d a t i n g  r e l a t i o n s h i p s .  P o l i c e  o f f i c e r s

m a y  a r r e s t  for d o m e s t i c  v i o l e n c e  m i s d e m e a n o r  a s s a u l t s  e v e n  if it w a s  

n o t  c o m m i t t e d  in their p r e s e n c e ;  it is a l s o  i m p o r t a n t  that this 

p r o t e c t i o n  be p r o v i d e d  in d a t i n g  r e l a t i o n s h i p s .

2. T e e n  Vi o l e n c e ,  an Issue for L e g i s l a t i v e  C o n s i d e r a t i o n

In D e c e m b e r ,  1989, the C o u n c i l  h e l d  a s t a t e w i d e  t e l e c o n f e r e n c e  on t e e n  

v i o l e n c e .  A f t e r  h e a r i n g  f r o m  the p e o p l e  te s t i f y i n g ,  Che C o u n c i l  

a g r e e d  the p r o b l e m  m e r i t e d  the a t t e n t i o n  of the L e g i s l a t u r e  an d  

r e q u e s t e d  that the H o u s e  a n d / o r  S e n a t e  Health, E d u c a t i o n  an d  S o c i a l  

S e r v i c e s  C o m m i t t e e s  h o l d  h e a r i n g s  or the t o p i c  of teen  v i o l e n c e .  M a n y  

p e o p l e  w h o  t e s t i f i e d  at the C o u n c i l ' s  t e l e c o n f e r e n c e  w a n t e d  to a d d r e s s  

t h e i r  c o n c e r n s  to l e g i s l a t o r s ,  a n d  ha d s u g g e s t i o n s  for l e g i s l a t i o n  and 

for n e e d e d  s e r v ic e s .

P e o p l e  w h o  t e s t i f i e d  w o r k  w i t h  t e e n s  e i t h e r  t h r o u g h  d o m e s t i c  v i o l e n c e  

p r o g r a m s ,  y o u t h - s e r v i n g  a g e n c i e s ,  or s c h o o l s .  M a n y  p e o p l e  t e s t i f i e d  

to che .g r o w i n g  t r e n d  tow ar d  v i o l e n c e  a m o n g  y o u t h  and o b s e r v e d  that 

y o u n g  p e o p l e  s t a te  tha t  " v i o l e n c e  is a w a y  to h a v e  fun". A  c l i n i c a l  

p s y c h o l o g i s t  in F a i r b a n k s  s t a t e d  tha t  h e  f eels teen v i o l e n c e  is 

s y m p t o m a t i c  of s o c i e t a l  b r e a k d o w n .

M a n y  t e en s are v i c t i m s  of v i o l e n c e .  O n e  p a r t i c i p a n t  w ho  w o r k s  w i t h  

p r e g n a n t  t e e n a g e r s sp oke  o f  the m a n y  y o u n g  w o m e n  w h o  are  e i t h e r  

y  p r e s e n t  or pas t v i c t i m s  of abus e, as w e l l  as some w h o  are a b u s i v e  to

t heir o w n  child. . F o r some, v i o l e n c e  b e g i n s  in che womb.

A  r e p r e s e n t a t i v e  f r o m  the D i v i s i o n  of P u b l i c  H ealc h, D e p a r t m e n t  of 

H e a l t h  and S oc ia l  S e r vic es,  t e s t i f i e d  that v i o l e n c e  h a s  r e p l a c e d

i n f e c t i o n  as the m a j o r  c aus e o f . d e a t h  for a d o l e s c e n t s  in che U n i t e d  

Stat es,  w i t h  v i o l e n t  d ea th s  a c c o u n t i n g  for 77% of all a d o l e s c e n t

death s. A c c i d e n t s  ar e che h i g h e s t  c a u s a l  factor, w i t h  a l c o h o l  b e i n g  

i m p l i c a t e d  in ov er  h a l f  the a c c i d e n t a l  deachs . H o m i c i d e  is che s e c o n d  

l e a d i n g  ca use  of t ee n a g e  f a t a l i t y  in the U.S.; wi th  a 300% i n c r e a s e  of

te enag e h o m i c i d e  b e t w e e n  ' and 1980. The third le ad in g c aus e of

t ee n a g e d e a t h  is f :drupling s in ce 1950.

3. C o n f i d e n t i a l i t y  of V ti. c o u n s e l i n g

D o m e s t i c  v i o l e nc e  and s e x u a l  a s s a u l t  p r o g r a m s  have i d e n t i f i e d  the n e e d  

to d e v e l o p  l e g i s l a t i o n  that m a k e s  v i c c i m  c o u n s e l i n g  l e g a l l y  p r i v i l e g e d  

and not s u b j ec t  co d e f e n s e  d i s c o v e r y  or s u b p oen a. T h i s  type o f  l e g i s­

lat io n  is i m p o r t an t b ec a u s e  it p r o c e c c s  v i c t i m s  from f ur th e r  a b u s e  by 

the s y stem . If the c o n f i d e n t i a l  c o m m u n i c a t i o n s  e x c h a n g e d  b e t w e e n  

v i c t i m s  and c o u n s e l o r s  d u r i n g  t r e a t m e n t  can be u s e d  as e v i d e n c e  in 

c r i m i n a l  p r o c e e d i n g s ,  c o u n s e l i n g  m a y  n ot b e n e f i c  v i c t im s,  and, in 

fact, m a y  add to their trauma. V i c t i m s  o f t e n  spe ak co their c o u n s e l­

ors a b o ut  fears and f e el in g s  a r i s i n g  f r o m  che crime. T h o s e  w h o  are

/



under the impression that they are revealing such Information solely 

for therapeutic purposes often feel betrayed when their counselors are 

compelled to disclose their communication before the public at an open 

trial. Victims who realize in advance that their communications may 

be subject to disclosure may avoid counseling altogether. The Presi­

dent's Task Force on Victims of Crime recommended that legislation be 
enacted making designated victim counseling legally privileged.



A
N
C
H
O
R
A
G
E
 

D
A
I
L
Y
 

N
E
W
S
 

- 
Ma
y 

9*
 

1
9
9
1
 

p
a
g
i

wU *7vk •m i w r r r m n l wic enure. in The meantime, 
•victims should not routinely be forced to surrender 
their privacy.

B u t  t h a t ' s  n o t  th e  o n ly  c o n c e rn  in  th e  e q u a t io n . A  
c a r e f u l  b a la n c in g  a g a in s t  th e  p u b l i c ' s  r ig h t  t o  k n o w  is  
n e e d e d . I t ’ s a d i f f i c u l t  t a s k ,  o n e  t h a t  is  b e s t  n o t  
d ic t a t e d  b y  s t a t e  le g i s la t o r s .

h  N w

Legislature has o ther ways to help
T h e  p r o p o s e d  r a p e  s h ie ld  la w  d e s c r ib e d  a b o v e  g o e s  

t o o  f a r ,  b u t  t h e  le g i s la t u r e  h a s  o t h e r  w a y s  t o  h e lp  
v i c t im s  o f  r a p e  a n d  d o m e s t ic  v io le n c e .

F i r s t  a n d  f o r e m o s t  is  m o n e y . T h e  s t a t e  o f f e r s  
g r a n t s  t o  23  a g e n c ie s  t h a t  h e lp  p r e v e n t  a n d  t r e a t  
s e x u a l  a s s a u l t  a n d  d o m e s t ic  v io le n c e .  V e to e s  i n f l i c t e d  
b y  o u tg o in g  G o v .  S t e v e  C o w p e r ,  t o g e t h e r  w i t h  n e w  
c u ts  p r o p o s e d  b y  G o v .  W a l l y  I i i c k e l ,  w o u ld  re d u c e  
th o s e  g r a n t s  b y  13 p e r c e n t .

T h e  H o u s e  h a s  v o t e d  t o  r e s t o r e  b o t h  s e ts  o f  c u ts . 
B u t  e v e n  s o , t h e  $ 5 .9  m i l l i o n  is  b a r e l y  a d e q u a t e  t o  
h e lp  e v e r y o n e  w h o  t u r n s  t o  r a p e  c r i s i s  l i n e s  a n d  
s h e l t e r s  f o r  b a t t e r e d  w o m e n . A n d  th e  S e n a t e 's  f i g u r e  
f a l l s  $ 4 0 0 ,0 0 0  s h o r t  o f  t h e  H o u s e  m a r k .

I n  a d d i t i o n  t o  s p e n d in g  m o n e y ,  le g i s la t o r s  c a n  a c t  
o n  s e v e r a l  b i l l s .

O n e  w o u ld  h e lp  v i c t im s  w h o  n e e d  c o u r t  o r d e r s  t o  
p r o t e c t  t h e m s e lv e s  a g a in s t  d o m e s t ic  v io le n c e .  T h e  
r i g h t  t o  g e t a n  o r d e r  w o u ld  b e  e x t e n d e d  t o  s o m e o n e  
w h o s e  d a t in g  p a r t n e r  b e c o m e s  t h r e a t e n in g .  A s  th e  
m u r d e r  o f  S a n d r a  P o g a n y  la s t  s u m m e r  s h o w s , a 
s p u m e d  l o v e r  c an  t u r n  d a n g e r o u s  e v e n  w h e n  th e  
r e la t i o n s h i p  f a l l s  s h o r t  o f  m a r r i a g e  o r  l i v i n g  t o g e t h e r .

A n o t h e r  c h a n g e  w o u ld  e x t e n d  t h e  le g a l  p r i v i l e g e  o f  
c o n f i d e n t i a l i t y  t o  d o m e s t i c  v i o l e n c e  a n d  r a p e  
c o u n s e lo r s .  V ic t im s  a r e  le s s  l i k e l y  t o  s e e k  h e lp  i f  t h e y  
f e a r  t h a t  w h a t  t h e y  t e l l  a c o u n s e lo r  m a y  b e  a i r e d  o u t  
in  c o u r t .

A  f i n a l  w o r t h w h i le  c h a n g e  w o u ld  a l l o w  s h o r t e r  
p r e s u m p t iv e  p r i s o n  t e rm s  f o r  v i c t im s  o f  d o m e s t ic  
v io le n c e  w h o  t u r n  o n  t h e i r  a s s a i la n t s .  E n d u r i n g  a b u s e  
d o e s n 't  l e g a l l y  e x c u s e  a s s a u lt  o r  m u r d e r ,  b u t  i t  c o u ld  
j u s t i f y  a  l i g h t e r  s e n te n c e .

T h e  H o u s e  h a s  e i t h e r  p a s s e d  o r  is  m a k in g  g o o d  
p r o g r e s s  o n  th e s e  p r o p o s a ls .  W o r k  o n  t h e  S e n a t e  s id e  
h a s  b e e n  s lo w e r .  I f  la w m a k e r s  a re  s e r i o u s  a b o u t  
h e lp in g  th o s e  w h o  s u f f e r  s e x u a l a s s a u l t  a n d  d o m e s t ic  
v io le n c e ,  t h e y ' l l  p a s s  th e s e  m e a s u r e s  —  a n d  r e s t o r e  
f u l l  fu n d in g  f o r  a g e n c ie s  s e r v in g  v i c t im s  —  b e f o r e  th e  
s e s s io n  e n d s .

Q u o t a b l e

"This stuff has been used for 4.000 years before the birth 
of Christ. All of us farmers are conservationists and 
environmentalists to a point, and if it w a s  harmful I sure 
wouldn't be doing it.”

— B y ro n  H o lle m b e a k , on h is  p la n  to  use sew age s lu d g e  
from  F a irb a n k s  as fe r t i l i z e r  on  h is D e lta  J u n c tio n  fa rm .

"T in ' (Hic.vtinn for »■' }.••• i* f « * r f /»- iv««— !......

r in e aT fS o o o o y  m ucn a s x s  l o r  
m oney  w ith o u t g iv in g  som e ­
th in g .

The m an  w ith  th e  tongue  
w as on B o u rb o n -S t re e t  and 
r ig h t ou t o f a D a v id  L yn ch  
m ov ie . H e w o re  a s to c k in g  
cap , th ree  d a y s  o f  b e a rd  and 
a d rab  o liv e  ju m p su it .

F i r s t  he d id  a m ock  s t r ip , 
w ith  a s low  te a s in g  r o l l  o f  
h is  n y lo n  so ck s , ta k in g  nd-

re v e le rs  p re ssed  fo . 
f i l l  it . H is  o v e rh e ad  
th an  m ost.

Mimes, for ins lan 
those elaborate c 
that, considering sui 
Orleans, m u s t  nc 
cleaning every n 
then.

S tre e t  m u s ic ian s  ; 
fe re n t species o f  th

Rioters suffered nc
W A S H IN G T O N  -  B e fo re  

I becam e a c o lu m n is t , 1 w as 
a re p o r t e r  — a r io t  r e p o r t e r  
to o . I  c o ve red  r io t s  in  W ash ­
in g ton , D .C ., H a r le m , B r o o k ­
ly n  and one  o f  th e  v e ry  
w o rs t (26 d ead ) in  N e w a rk . 
I t  w as in  N e w a rk  th a t I  go t 
re lig io n  — c on v e rte d  to  a 
m i ld  fo rm  o f  R ic h a rd  D a le - 
y ism . I t  w as th e  la te  C h icago 
m a y o r  w h o  suggested  b u s t­
ing som e heads.

I  w ou ld  n o t go a n yw h e re  
n e a r  th a t fa r .  B u t  W ash in g ­
to n , D .C ., w h ich  had  i t s e l f  a 
f in e  l i t t le  r io t  in  a m ix e d  
L a t in o  n e ig h b o rh ood  f o r  tw o  
n ig h ts , seem ed to  go as f a r  
as p o s s ib le  in  th e  o th e r  d i­
re c tion . In  f u l l  v iew  o f  te le ­
v is io n  v iew e rs , s to re s  w e re  
lo o t e d , c a rs  to r c h e d , c i t y  
buses a tta c k ed  and  the  p o ­
lic e  — w e ll , th e  p o lic e  d id  
l i t t le .  I t  w as n o t u n t i l a f t e r  
th e  m id n ig h t c u rfew  on  th e  
second n ig h t o f  the  r io t  th a t 
s ig n i f i c a n t  a r r e s t s  w e re  
m ade . W ash in g ton  had  p e r­
m i t t e d  u n p a r d o n a b l e  
n o - fa u lt  r io t in g .

S om e  w o u ld  d is a g re e . 
T h e re  w as " f a u l t , "  and it 
w a s  l in k e d  t o  s o m e th in g  
c a lle d  “ g r ie v a n c e s "  — la c k  
o f  h o u s in g , jo b s  a n d , o f  
cou rse , th e  c u ltu ra l d i f f e r ­
ences be tw een  L a t in o  im m i­
g ran ts  and  th e  lo c a l c on s tab ­
u la r y . (T he  sh o o tin g  o f  a 
L a t in o  b y  a p o lic e  o f f ic e r  
tr ig g e re d  the  r io t . )  B u t in

D O O N E S B U R Y

RICHARD 
COHEN
N e w a rk  I  le a rn e d  
m a t te r  h ow  le g it im  
u n d e r ly in g  g rievan ce  
is a chance to  h ave  
t im e  and to  get so 
sum e r good s on  the 
a l l  te rm s .

Once , I  h ad  th ou g : 
w ise . I  h ad  read  t 
W a tts  r io te rs  o f  II 
e xe rc ised  som e d is c r  
w h a t th e y  tra sh e d  o : 
O n ly  the  s to re s  o f 
w ho liv e d  ou t o f  th 
b o rh o o d  w e re  h it .

B u t  in  N e w a rk , 
d o o r - to -d o o r  a f t e r  t 
t r y in g  to  f i n d  O', 
ow ned  th e  lo o te d  stc 
cal p e o p le , I w as o f - 
— good p e op le , k in d  
The re s id en ts  shoo 
heads in d is b e lie f . I 
w h a t had happened  
n e ig h b o rh ood .
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Revision Date: ______________________________

Title: An Act relating to the Issuance

STATE OF ALASKA i
1991 LEGISLATIVE SESSION

FISCAL NOTE
i

No. I
B jjT  ersion: CSHB 1 69  (J U D )
(H iP u b lish  Date: 3 / 1 1 / 9 1

o f a search warrant bv facsimile machine. Component:
Sponsor:  House Judiciary______________

Requestor: House Judiciary___________

Department Affected: Pub 11c Safety
BRU: Alaska State Troopers_________

Dgtachrngnts

-COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & SIPUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING . -o- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND

-FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact None

ANALYSIS: (Attach a separate page If necessary)
This b 1 1  would explicitly allow the use of facsimile machines to transmit search 

warrants under certain conditions. Use of fax machines In this manner would lead 
to a more efficient use of state trooper time; it Is not expected to have a 

distinct fiscal Impact, however.

Prepared by: Gavle A. Horetskl___________________ Phone: 465-4322

Division: Commissioner's Offkfc?_____________  ^  Date: 3/5/91

Approved by Commissioner: / 7 , ____________________Richard L. Burton

Agency: Department of Pobrtc Safety ^ Date: 3/5/91

D is t r i b u t i o n  (b y p re p a r e r ) : L e g is la t i v e  F in a n c e . L e g is la t iv e  Sponso r, R e q u e s to r , 0M8, & Im pac ted A g e n c y ( ie s ) .
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STATE OF ALASKA

1991 LEGISLATIVE SESSION

F IS C A L  N O T E  (  N o . 2
B ill V ers ion: CSHB  169M U D )  
(H) P ub lish  Date: 3/11/91

R ev is io n  Date: 
W e :

Sponsor:
Requestor:

An Act re lating to the Issuance of 
sea rch  warrant by facs im ile m ach ine 
By Jud ic iary Com m ittee by request 
Jud ic iary___________

Departm ent Affected: 
BRU:
Components:

A laska Court System 
Tria l Courts

CO M P O N EN T  SER IAL N O . 000 | 000 000 | 768

EXPEND ITURES7REVENUES: (Thousands of Dollars)
OPERAT ING FY 92 FY 93 FY 94 FY 95 FY 98 FY 97

PERSONAL S ER V IC E S
TRAVEL
CON TRA CTUA L
SUPPL IES
EQ U IPM EN T
LAND & S TRU CTU RES
GRANTS  & CLA IMS
TOTAL OPERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

| CAP ITAL |

I R EV EN U E  TI ■ »

FUND ING : (Thousands of Dollars)
G EN ER A L  FUNDS 0.0 0.0 0.0 0.0 0.0 0.0

FED ERA L  FUNDS
O TH ER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POS IT IONS :
FULL-TIME
PART-TIME
TEM PORARY

Estim ate of current year Impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fisca l im p a c t

Prepared by: C . S . Christensen III, Staff C ounse l 
D iv is ion: A laska Court System     Date: 03704/91

Phone: 264-8228

Approved by: Arthur H. Snowden, II. Adm inistrative D irector —
Agency: A laska Court System ^  Date: ^  / 03704/9?"

Distribution (by preparer): Legislative F inance , Leg is la tive Sponsor, R equestor, OM B , & Im pacted Agency(ies).

R ev 10/90 Page 1 of 1
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OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III Anchorage, AK 99501
Stall Counsel (907) 264-8228

A p r i l  16, 1 9 9 1

303 l< Street

T h e  H o n o r a b l e  R i c k  H a l f o r d  
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  

P . O .  B o x  V 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  H a l f o r d :

I a m  w r i t i n g  t o  r e q u e s t  t h a t  t h e  J u d i c i a r y  C o m m i t t e e  s c h e d u l e  
H o u s e  B i l l  169, r e l a t i n g  t o  t h e  i s s u a n c e  o f  a s e a r c h  w a r r a n t  b y  
f a c s i m i l e  m a c h i n e ,  at. i t s  e a r l i e s t  c o n v e n i e n c e .

A t  t h e  p r e s e n t  t i m e ,  A S  1 2 . 3 5 . 0 1 5  p r o v i d e s  t h a t  s e a r c h  w a r r a n t s  
m a y  b e  i s s u e d  u p o n  s w o r n  o r a l  t e s t i m o n y  c o m m u n i c a t e d  b y  
t e l e p h o n e .  A  c o m m o n  e x a m p l e  i n v o l v e s  a t r o o p e r  i n  a r e m o t e  
c o m m u n i t y  w i t h o u t  a j u d i c i a l  o f f i c e r  w h o  m u s t  c a l l  a c o u r t  i n  

a n o t h e r  c o m m u n i t y  i n  o r d e r  t o  a p p l y  f o r  a s e a r c h  w a r r a n t .

U n f o r t u n a t e l y ,  t h i s  s t a t u t e  w a s  a d o p t e d  b e f o r e  t h e  c o m m o n  
a v a i l a b i l i t y  o f  f a c s i m i l e  m a c h i n e s .  A s  a r e s u l t ,  it r e q u i r e s  t h e  
a p p l i c a n t  t o  p r e p a r e  a " d u p l i c a t e  o r i g i n a l  s e a r c h  w a r r a n t "  a n d  
r e a d  i t  v e r b a t i m ,  a l o n g  w i t h  a n y  s u p p o r t i n g  a f f i d a v i t s ,  t o  t h e  
j u d i c i a l  o f f i c e r  at t h e  d i s t a n t  l o c a t i o n .  T h e  j u d i c i a l  o f f i c e r  

e n t e r s  w h a t  is r e a d  o n  a n  o r i g i n a l  s e a r c h  w a r r a n t .  If t h e  
j u d i c i a l  o f f i c e r  m a k e s  c h a n g e s  i n  t h e  c o u r s e  o f  t h e  h e a r i n g ,  t h e  
a p p l i c a n t  is d i r e c t e d  t o  m o d i f y  t h e  d u p l i c a t e  o r i g i n a l .  T h e  
j u d i c i a l  o f f i c e r  t h e n  s i g n s  t h e  o r i g i n a l  w a r r a n t ,  i n d i c a t e s  t h e  
e x a c t  t i m e  o f  s i g n i n g ,  a n d  o r a l l y  a u t h o r i z e s  t h e  a p p l i c a n t  t o  

s i g n  t h e  j u d i c i a l  o f f i c e r ’s n a m e  a n d  e n t e r  t h e  s a m e  t i m e  o n  t h e  

d u p l i c a t e  o r i g i n a l .

A  s e a r c h  w a r r a n t  is a m i n i m u m  o f  f o u r  p a g e s  l o n g .  F r e q u e n t l y ,  
a d d i t i o n a l  p a g e s  w i l l  b e  a d d e d  i n  o r d e r  t o  l i s t  t h e  s p e c i f i c  
p r o p e r t y  f o r  w h i c h  t h e  a p p l i c a n t  is s e a r c h i n g .  S u p p o r t i n g  
a f f i d a v i t s  c a n  n u m b e r  i n  e x c e s s  o f  40 p a g e s .  R e a d i n g  t h e s e  
d o c u m e n t s  is t i m e  c o n s u m i n g ,  p r o n e  t o  e r r o r ,  a n d  o f t e n
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u n n e c e s s a r y  g i v e n  t h e  t e c h n o l o g i c a l  c h a n g e s  t h a t  h a v e  t a k e n  p l a c e  

s i n c e  t h e  o r i g i n a l  s t a t u t e  w a s  d r a f t e d .

T o  r e m e d y  t h i s  s i t u a t i o n ,  C S H B  169 (JIJD) p r o v i d e s  t h a t  t h e  
a p p l i c a n t  m a y  s i m p l y  t r a n s m i t  a f f i d a v i t s  b y  f a c s i m i l e  m a c h i n e  t o  
t h e  j u d i c i a l  o f f i c e r ,  a n d  t h e  j u d i c i a l  o f f i c e r  m a y  t r a n s m i t  t h e  
o r i g i n a l  s e a r c h  w a r r a n t  t o  t h e  a p p l i c a n t .  T h e  f a c s i m i l e  w a r r a n t  
t h e n  s e r v e s  a s  a n  o r i g i n a l .  T i m e  w i l l  b e  s a v e d  b y  a l l  i n v o l v e d  
i n  t h e  p r o c e s s ,  a n d  t h e  a c c u r a c y  o f  t h e  f i n a l  p r o d u c t  w i l l  b e  
i m p r o v e d .  T h e  b i l l  h a s  n o  f i s c a l  i m p a c t .

T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  if 

y o u  h a v e  a n y  q u e s t i o n s  o r  c o m m e n t s .

V e r y  t r u l y  y o u r s ,

C. S. C h r i s t e n s e n  III 
S t a f f  C o u n s e l

C S C s b h





J U a s h a  J i i a t e  ^ le g is la t u r e
REPRESENTATIVE 
MARK BOYER

FAIRBANKS

VICE-CHAIRMAN 
HOUSE FINANCE COMMITTEE

1098 LAKE VIEW TERRACE 
FAIRBANKS, ALASKA 99701 

(907) 456-6473

JUNEAU

3Hnusc of ^Ri'prcscxttaftfies
P.O. BOX V 

STATE CAPITOL 
JUNEAU, ALASKA 99811 

(907) 465-3466

To: Senator Rick Halford, Chair 
Judiciary Committee

From: Representative Mark Boy

Date: March 10, 1992

Subject: Waiver for SCSCSHB 189

The above referenced bill entitled "An Act establishing the 
Alaska heritage endowment fund, authorizing tax credits against the 
Alaska net income tax for contributions to the fund, and amending 
the responsibilities of the Alaska State Museum and of the Museum 
Collections Advisory Committee; and providing for an effective date", 
is currently in your committee. I am asking for your consideration of 
waiving this bill out of your committee to its next committee,
Finance.

SCSCSHB 189 was introduced to provide a mechanism for the 
Alaska State Museums to receive additional funding for acquisitions 
from private donors. The current budget for the State museum's 
does not provide a non-lapsing mechanism for monies appropriated 
or donated for acquisitions. By establishing this fund, monies will be 
available, once appropriated or donated, at all times to fund major 
acquisitions. This idea is not new. The 1981 legislature appropriated 
funds to review the issues associated with securing a secure funding 
source for museum acquisitions. Their 1982 report recommended an 
endowment like that created by HB 189.

This bill defines the Department of Revenue's responsibility as 
the trustee of the fund and also acts to increase the responsibilities 
of the Museum Collections Advisory Committee to monitor the 
museum's scope of collections and expenditures from the fund.
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Senator Rick Halford

The Senate Hess Committee adopted our title change and language to 
include the State Museums as an additional institution qualifying 
under the Alaska Tax credit provisions for donations by corporations.

There are no apparent issues inclusive in this bill that would 
require Judicial consideration. The committees of referral have been 
Health and Social Services and Finance in both the House and Senate.
I would appreciate your consideration of this waiver. I have
included memos to Senate HESS for more information as well as*
excerpts from the referenced study.
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REPRESENTATIVE 
MARK BOYER

FAIRBANKS

ViCECHAinMAN 
HOUSE FINANCE COMMITTEE

1098 LAKEVIEW TERRACE 
FAIRBANKS, ALASKA 99701 

(907) 456-6473

JUNEAU

^Huusu of ^Reprcsiuttatifrcs
P.O. BOX V 

STATE CAPITOL 
JUNEAU, ALASKA 99811 

(907) 465-3466

T o : S e n a to r  A r l i s s  S tu rg u le w s k i , C h a ir  
S en a te  H E S S  C om m itte e

F r o m : R e p re s e n ta t iv e  M a rk  B o y

Date: F e b ru a ry  5 , 1 9 9 2

S u b je c t :  S ch ed u lin g  o f  C S H B  1 89

I re s p e c t fu l ly  re q u e s t s c h e d u lin g  o f  the  a b o v e  re fe re n c e d  b i l l  e n t it le d  "A n  A c t
e s ta b lis h in g  th e  A la s k a  h e r ita g e  e n d ow m en t fu n d  and am en d in g  the
re s p o n s ib i li t ie s  o f  the A la s k a  S ta te  M u seum  and o f  the M u seum  C o lle c t io n s  
A d v is o ry  C o m m it te e ; and p ro v id in g  f o r  an e f fe c t iv e  d a te ."

T h is  b i l l  c re a te s  an en d ow m en t fu n d  f o r  the A la s k a  S ta te  M u seum  that w i l l
e n a b le  th em  to  a c q u ire  o u ts ta n d in g  A la s k a n  n a t iv e  a rt and h is to r ic a l A la s k a n
a rt and  o b je c ts  f ro m  in te rn a t io n a l, n a t io n a l and s ta te  m a rk e ts . T h e  fo c u s  o f
th is  b i l l  is p r im a r i ly  f o r  a c q u is it io n  fu n d in g .

A c q u is it io n  fu n d in g  by  the S ta te  M u seum  has ranged  f r o m  z e ro  to  an a v e rag e  
o f  le s s  than  $ 6 0 ,0 0 0  o v e r  the la s t 1 4  y e a rs . A d d it io n a lly , m a te r ia ls  fre q u e n t ly  
c om e  o n  the m a rk e t and a re  s o ld  lo n g  b e fo re  the n o rm a l a p p ro p r ia t io n  p ro c e s s  
can  be c om p le te d . H B  1 8 9  c re a te s  a p e rp e tu a l fu n d  w ith in  the g en e ra l fu n d  
th a t w i l l  a l lo w  p r iv a te  m o n e ta ry  d o n a t io n s  in a d d it io n  to  a p p ro p r ia t io n s  f ro m  
th e  le g is la tu re  to  rem a in  a v a i la b le  to  the S ta te  m u seum  f o r  a c q u is it io n s .

A t a t im e  w hen  w e n o  lo n g e r  h ave  the  a b i li ty  to fu n d  e v e ry  ty p e  o f  in te re s t , we 
m ust p ro v id e  o u r  in s t itu t io n s  and p o l i t i c a l s u b d iv is io n s  the t o o ls  w ith  w h ich  to 
g en e ra te  th e ir  ow n  re v en u e s . E v e n  i f  w e fa i l  to en d ow  th is  new  fu n d , p r iv a te
and c o rp o ra te  d o n o rs  m ay  c o n tr ib u te  w ith  a c o m fo r t  le v e l that the  fu n d  w i l l
h a v e  s e p a ra te  a c c o u n t in g  w ith in  the  g e n e ra l fu n d .

T h is  le g is la t io n  passed  the H ou se  to d a y , F e b ru a ry  5 , w ith  a 3 8 -0  v o te . I w ou ld  
e n c o u ra g e  y o u r  c o - s p o n s o rs h ip  and  an e a r ly  n e a r in g  d a te  in y o u r  c om m itte e . 
T h a n k  y o u  f o r  y o u r  c o n s id e ra t io n .
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Executive Summary: Alaska 
Heritage Endowment Fund

It is proposed that the State of Alaska establish an e ndowment 

fund to provide supplemental funding for purchase of exceptional 

artifactual and archival materials by museums, historical libraries, 

and archives statewide.

Need for a Heritage Endowment Fund
Outstand ing A laskan native art, h istorica l A laskan art, h istorica l objects, 

and a rch iva l m ateria ls are in great dem and in state , n a tio n a l, and inter- 
na tion a l m arkets. Y e t, A laskan  museums, h isto rica l lib raries , and archives 
do  n o t have su ffic ien t fund ing to  e ffec tive ly  com pete in these markers. 
A s a resu lt, essentia l A la skan  cu ltu ra l m ateria ls con tin ue  to  flow  from  o r 
rem a in  outside the state.

Structure, Operation, and Funding of 
An Alaska Heritage Endowment Fund

A n  in it ia l app rop ria tion  to  the A laska H eritage Endow m ent would be 
invested and managed by the Departm ent o f  Revenue. A  Board o f  Trustees, 
established and governed by statute , would be created w ith in  the D epart­
m en t o f  Education to  oversee expend itu re  o f  annua l derived incom e from  
this fund . D e rived  incom e w ou ld  be used to  purchase excep tion a l artifac- 
tua l and a rch iva l m ateria ls , pay fo r annua l costs to manage the fund , and 
cove r expenses o f  the Board o f  T rustees.

T h e re  appear to be n o  legal obstacles to  estab lishm ent o f  such a fund 
i f the  Legislature annua lly  appropriates derived incom e to  the purposes 
o f  the  endow m ent.

A  first phase app rop ria tion  o f  $ 7 ,5 0 0 ,0 0 0  fo r the endow m ent, fo llow ed 
by an add itiona l app rop ria tion  in tw o to  th ree years is recom m ended . A  
$ 7 ,7 5 0 ,0 0 0  endow m ent w ou ld  generate app rox im ate ly  $ 7 5 0 ,0 0 0  per year 
fo r  statew ide p reservation o f  A la sk a ’s heritage.

Benefits
A n  Alaska Heritage E n d o w m e n t  Fund would:

• Provide continuing funding through a one- or two-time appropria­

tion for preservation of Alaska’s heritage.

• Enable private and public sector partnership in heritage preser­

vation by providing a mechanism for the state to obtain bequests 

and donations.

• Serve museums, historical libraries, and archives statewide.

• Assure that outstanding heritage resources are retained or returned 

to Alaska tor the perpetual benefit of Alaskans.

i



Introduction
C u ltu ra l, a rt, a rc h iv a l, and sc ien tific  m ateria ls physica lly  and sp iritu a l­

ly represent and docum ent A laska's land and peop le from  prehistoric rimes 
nr present. These m ateria ls :

•  R e fle c t and represent A la sk a ’s artistic and cu ltu ra l ach ievem ents

•  D ocum en t h is to rica l events and persona lities

•  P rov id e  to r advancem en t o f  h isto rica l and sc ien tific  research

•  C om m un ica te  in fo rm a tion , ideas, va lues, and em o tion  from  person to 
person and gene ra tion  to  genera tion

•  Support deve lopm ent o f  quality A laskan education through direct access 
to  ob jects and m ateria ls o f  excep tion a l s ign ificance and qua lity

•  A ffirm  A laska 's un ique cu ltu re  and en v ironm en t.

T h e  im portance attached to preservation o f  the state ’s heritage materia ls 
is a measure o f  A la sk a ’s pride and identity w ith its past, present, and future.

T h e  purpose o f  museums, h is to rica l lib ra ries , and arch ives is to  c o lle c t , 
p reserve, and use irrep laceab le  cu ltu ra l resources to  en rich  and bene fit 
present and futu re generations. A t present, this purpose cannot adequately 
be ach ieved .

T h e  A laska  S ta te  Museum  was funded by the Leg islature to  prepare a 
report on  the poten tia l o f  a state-funded Endowment Fund to better preserve 
A laska's heritage . A  S tee ring  C om m itte e  comprised o f  members o f  the 
pub lic , and m useum , h is to rica l library’ , and  arch ives pro fessiona ls from  
th roughou t the state has analyzed statew ide heritage p rese rvation  needs 
and fo rm u la ted  the fo llow in g  p lan fo r an Endow m ent Fund to  meet those 
needs.



Benefits of an 
Alaska Heritage 
Endowment Fund

Creation of an Alaska Heritage Endowment Fund would 
result in capability for Alaska to, for the first time, adequately 
collect and preserve its exceptional material heritage — a 
heritage which reflects the achievements and history of all 
Alaskans from prehistoric times to present.

The Alaska Heritage Endowment Fund would benefit 
Alaskans, now and in the future, by:

• Establishing a one-time permanent investment in Alaska's heritage

c Developing an innovative and unprecedented way for the public and 

private sector to work in partnership for preservation of Alaska’s heritage

• Providing the capability for Alaskan museums, his rical libraries, and 

archives to retain or return Alaska’s exceptional heutage resources

• Creating a program which meets statewide needs and assures statewide 

participation by museums, historical libraries, and archives

• Building collections of premiere heritage materials which are accessi­

ble to the public and able to fully document and profile Alaska's special 

h u m a n  and natural character

• Building a legacy of permanent Alaskan cultural, historical and scien­

tific materials which can be handed down to future generations.
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Title:
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Department Affected: 
BRU:
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Alaska Court System 
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OPERATING
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ANALYSIS: (Attach a separate page if necessary) 
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CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  No. L % B  3 0 3 £ T u 6 )

2.

T h i s  b i l l  a m e n d s  A S  2 2 . 0 7 ,  A S  2 2 . 1 0 ,  A S  2 2 . 1 5 ,  a n d  
r e p e a l s  R u l e  2 0 2 ( c ) ,  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  
p r o v i d e  t h a t  t h e  s t a t e 's r i g h t  t o  a p p e a l  in c r i m i n a l  c a s e s  is 
l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  c o n t a i n e d  i n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  E x i s t i n g  
l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  
i n d i c t m e n t  o r  i n f o r m a t i o n  o r  t o  a p p e a l  a s e n t e n c e  o n  t h e  g r o u n d  i t  
is t o o  l e n i e n t .  T h e  e f f e c t  o f  g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  
t h e  s t a t e  w i l l  b e  t o  p e r m i t  it t o  t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  
a d v e r s e  t o  t h e  s t a t e ' s  c a s e  a t  t h e  o u t s e t .  C u r r e n t l y ,  t h e  s t a t e ' s  
o n l y  o p p o r t u n i t y  t o  t e s t  e v i d e n t i a r y  r u l i n g s  is w h e n  a d e f e n d a n t  
a p p e a l s  a r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  a n d  t h e  s t a t e  g e t s  t o  

r e s p o n d .

A l t h o u g h  t h e r e  w i l l  b e  s o m e  i n c r e m e n t a l  c o s t  w h e n  t h e  
s t a t e  e l e c t s  t o  a f f i r m a t i v e l y  b r i n g  a n  e v i d e n t i a r y  a p p e a l ,  i t  w i l l  
c e r t a i n l y  b e  m o r e  e f f i c i e n t  t h a n  t h e  c u r r e n t  s y s t e m  w h e r e  w e  m u s t  
w a i t  f o r  a d e f e n s e  a p p e a l  b e f o r e  e v i d e n c e  i s s u e s  a r e  f i n a l l y  

r e s o l v e d .
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TO:

F R O M :

RE:

D A T E :

JVlasfea jititte l̂egislature

af Jfeprmtttathres
House Judiciary Committee 

M E M O R A N D U M

S e n a t o r  R i c k  H a l f o r d ,  C h a i r  

S e n a t e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  C r K  
H o u s e  J u d i c i a r y  C o m m i t t e e

H B  3 0 3  - S t a t e ' s  R i g h t  t o  A p p e a l

A p r i l  21, 1 9 9 2

State Capitol 
Juneau, Alaska 99801-1182 

(907) 465-4990

I r e s p e c t f u l l y  r e q u e s t  t h a t  a c o m m i t t e e  h e a r i n g  b e  s c h e d u l e d  f o r  
H B  3 0 3  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  T h i s  J u d i c i a r y  
C o m m i t t e e  b i l l  g i v e s  t h e  s t a t e  t h e  r i g h t  t o  a p p e a l  i n  c r i m i n a l  
c a s e s ,  a n d  is b a s e d  o n  t e s t i m o n y  f r o m  p r o s e c u t o r s  a b o u t  t h e  
p r o b l e m s  c a u s e d  b y  t h e  s t a t e  n o t  h a v i n g  t h i s  r i g h t .  T h e  p r i m a r y  
e f f e c t  o f  t h e  l e g i s l a t i o n  i s  t o  s a v e  s t a t e  r e s o u r c e s  b y  c h a n g i n g  
t h e  t i m e  f r a m e  f o r  p r e p a r i n g  a p p e a l s  t h a t  a r e  a l r e a d y  c o n s i d e r e d  
b y  t h e  c o u r t s .  A s  a r e s u l t ,  t h e  b i l l  i s  n o n c o n t r o v e r s i a l .

U n d e r  c u r r e n t  s t a t u t e s ,  if a t r i a l  j u d g e  c o m m i t s  e r r o r  t h a t  h u r t s  
a d e f e n d a n t ,  t h e  d e f e n d a n t  c a n  f i l e  a n  " a p p e a l . "  T h e  s t a t e ,  
h o w e v e r ,  c a n  o n l y  f i l e  a " p e t i t i o n  f o r  r e v i e w "  i f  t h e  t r i a l  j u d g e  
c o m m i t s  e r r o r  t h a t  h u r t s  t h e  s t a t e .  T h e r e  a r e  t w o  m a i n  d i f f e r e n c e s  

b e t w e e n  a n  " a p p e a l "  a n d  a " p e t i t i o n  f o r  r e v i e w " :

1. T h e  c o u r t  m u s t  c o n s i d e r  t h e  m e r i t s  o f  a n  " a p p e a l . "  I n  
c o n t r a s t ,  t h e  c o u r t  c a n  e x e r c i s e  i t s  d i s c r e t i o n  a n d  
r e f u s e  t o  c o n s i d e r  a " p e t i t i o n  f o r  r e v i e w . "

2. A  " p e t i t i o n  f o r  r e v i e w "  m u s t  b e  f i l e d  10 d a y s  a f t e r  e n t r y  
o f  a f i n a l  t r i a l  c o u r t  o r d e r .  W i t h  a n  " a p p e a l , "  a n o t i c e  
o f  a p p e a l  m u s t  b e  f i l e d  30 d a y s  a f t e r  t h e  f i n a l  o r d e r ,  
n e x t  a r e c o r d  o n  a p p e a l  m u s t  b e  c o m p l e t e d ,  a n d  t h e n  a n  
a d d i t i o n a l  3 0  d a y s  is a l l o w e d  t o  f i l e  t h e  f i r s t  a p p e l l a t e  

b r i e f .

G i v i n g  t h e  s t a t e  t h e  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  b a l a n c e s  t h e  
c r i m i n a l  j u s t i c e  s y s t e m  m o r e  f a i r l y ,  a n d  w i l l  a s s i s t  t h e  c o u r t s  b y  

a l l o w i n g  t h e m  t o  b a s e  d e c i s i o n s  o n  m o r e  t h o r o u g h  l e g a l  b r i e f i n g .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h i s  r e q u e s t  t o  c a l e n d a r  H B  30 3 .

DD: l c
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H B  3 0 3  e n l a r g e s  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  

c a s e s  b y  g i v i n g  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  a s  h a v e  

f e d e r a l  p r o s e c u t o r s .  U n l i k e  A l a s k a  l a w  w h e r e  t h e  r i g h t  o f  t h e  

p r o s e c u t i o n  t o  a p p e a l  i s  l i m i t e d  b y  s t a t u t e  (AS 2 2 . 0 7 . 0 2 0  a n d  A S  

2 2 . 1 0 . 0 2 0 ) ,  t h e  r i g h t  o f  f e d e r a l  p r o s e c u t o r s  t o  a p p e a l  e r r o n e o u s  

d e c i s i o n s  i s  l i m i t e d  o n l y  b y  c o n s t i t u t i o n a l  d o u b l e  j e o p a r d y  

p r o v i s i o n s .  A  c o p y  o f  t h e  f e d e r a l  s t a t u t e  is a t t a c h e d .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  

is n o t  p e r f e c t  a n d  j u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  I f  a m i s t a k e  

i s  m a d e  i n  f a v o r _ o f  t h e  s t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  

c o n v i c t i o n  t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  

T h a t  is a s  i t  s h o u l d  b e ;  b a s i c  j u s t i c e  r e q u i r e s  n o  l e s s .  But, if 

a  j u d g e  m a k e s  a m i s t a k e  i n  f a v o r  o f  a d e f e n d a n t ,  t h e  s t a t e  m a y  n o t  

b e  a b l e  t o  o b t a i n  a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n s .  

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  r e q u i r e  

t h a t  t h e s e  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  T h e  p r o p o s e d  

a m e n d m e n t  c h a n g e s  t h e  s t a t u t e s  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  in 

c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  m a d e .

JVIaska j^ ta te  'JHegtsIature

^ B o u s e  o f  ' K e p r m n t a t f a e s

House Judiciary Committee 
C ha irm an  Dave D onley
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U n d e r  c u r r e n t  s t a t e  s t a t u t e s ,  i f  a t r i a l  j u d g e  d i s m i s s e s  

a c a s e  e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a " p e t i t i o n  f o r  r e v i e w " ,  

n o t  a n  " a p p e a l " ,  w i t h  t h e  c o u r t  o f  a p p e a l s .  T h e  d i f f e r e n c e  i s  t w o ­

fo l d .

F i r s t ,  t h e  r i g h t  t o  " a p p e a l "  m e a n s  t h e  r i g h t  t o  h a v e  t h e  

c o u r t  h e a r  a c a s e  a n d  c o n s i d e r  i t  o n  t h e  m e r i t s ;  t h e  c o u r t  c a n n o t  

r e f u s e  t o  h e a r  t h e  c a s e .  B u t  a " p e t i t i o n  f o r  r e v i e w "  is a d d r e s s e d  

t o  t h e  c o u r t ' s  d i s c r e t i o n a r y  p o w e r  t o  r e v i e w  d e c i s i o n s  o f  t h e  t r i a l  

c o u r t ;  t h e  p e t i t i o n e r  m u s t  c o n v i n c e  t h e  c o u r t  t h a t  t h e r e  i s  s o m e  

g o o d  r e a s o n  t o  t a k e  t h e  c a s e ,  a s i d e  f r o m  t h e  f a c t  t h a t  t h e  j u d g e  

m a y  h a v e  m a d e  a m i s t a k e .  T h e  c o u r t  c a n  d e n y  t h e  p e t i t i o n  b e c a u s e  

t h e  l e g a l  i s s u e  r a i s e d  is u n u s u a l ,  o r  b e c a u s e  t h e  i s s u e  i s  n o t  

l i k e l y  t o  r e c u r ,  o r  b e c a u s e  t h e  c o u r t  i s  t o o  b u s y ,  o r  f o r  a n y  o t h e r  

d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  

j u d g e ' s  d e c i s i o n .  T h a t  is, t h e  t r i a l  j u d g e  c o u l d  b e  c l e a r l y  w r o n g  

t o  h a v e  d i s m i s s e d  c h a r g e s  in a c r i m i n a l  c a s e ,  b u t  t h e  c o u r t  o f  

a p p e a l s  is n o t  r e q u i r e d  t o  d o  a n y t h i n g  t o  c o r r e c t  t h a t  w r o n g ,  e v e n

i f  i t  c o m p l e t e l y  a g r e e s  w i t h  t h e  s t a t e ' s  l e g a l  a r g u m e n t .

S e c o n d ,  a p e t i t i o n  f o r  r e v i e w  m u s t  b e  d r a f t e d  o n  v e r y

s h o r t  n o t i c e .  I n  t h e  n o r m a l  a p p e a l  p r o c e s s ,  a p e r s o n  h a s  3 0 d a y s

f r o m  t h e  d a t e  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n  t o  f i l e  a s i m p l e  

p l e a d i n g  s t a t i n g  t h e  p e r s o n  i n t e n d s  t o  a p p e a l .  T h e  r e c o r d  o n  

a p p e a l  is t h e n  p r e p a r e d .  A f t e r  t h e  r e c o r d  i s  c o m p l e t e d ,  t h e  p e r s o n  

h a s  a n  a d d i t i o n a l  30 d a y s  t o  f i l e  a b r i e f .  T h i s  m e a n s  t h a t ,  as a



p r a c t i c a l  m a t t e r ,  t h e  p e r s o n  h a s  s e v e r a l  m o n t h s  t o  r e s e a r c h  a n d  

d r a f t  a b r i e f  b e f o r e  i t  m u s t  b e  f i l e d  w i t h  t h e  c o u r t .

T h e  p e t i t i o n  f o r  r e v i e w  p r o c e s s  i s  q u i t e  d i f f e r e n t .  T h e  

s t a t e  h a s  o n l y  10 d a y s  f r o m  t h e  t r i a l  j u d g e ' s  o r d e r  t o  d r a f t  a 

p e t i t i o n  t h a t  i n c l u d e s  a s u f f i c i e n t l y  c o n v i n c i n g  a r g u m e n t  o n  t h e  

m e r i t s  o f  t h e  c a s e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  t h e y  

s h o u l d  t a k e  t h e  c a s e  a n d  r e v e r s e  t h e  t r i a l  j u d g e ' s  d e c i s i o n .  T h i s  

1 0 - d a y  p e r i o d  w a s  d e s i g n e d  w i t h  i n t e r l o c u t o r y  —  m i d - t r i a l  —  

a p p e a l s  i n  m i n d .  H o w e v e r ,  w i t h  m i d - t r i a l  a p p e a l s  t h e  p a r t i e s  a n d  

t h e  j u d i c i a l  s y s t e m  c a n n o t  a f f o r d  t h e  l u x u r y  o f  l e i s u r e l y  b r i e f i n g  

b e c a u s e  e v e r y o n e  n e e d s  t o  k n o w  q u i c k l y  w h e t h e r  t h e  c o u r t  o f  a p p e a l s  

is g o i n g  t o  i n t e r r u p t  t h e  t r i a l  t o  d e c i d e  t h e  l e g a l  i s s u e  i n v o l v e d .  

T h i s  f r a n t i c  p a c e  d o e s  n o t  m a k e  a l o t  o f  s e n s e  w h e n  t h e  s t a t e  

a p p e a l s  a f i n a l  o r d e r  i n  a c a s e ;  b y  d e f i n i t i o n ,  a f i n a l  o r d e r  

a d v e r s e  t o  t h e  s t a t e  e n d s  t h e  c a s e .  T h e r e  i s  n o  r e a s o n  t o  r u s h  t h e  

b r i e f i n g  s c h e d u l e  a f t e r  a f i n a l  o r d e r  h a s  b e e n  e n t e r e d .
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T h e  H o n o r a b l e  R i c k  H a l f o r d  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: C S H B  3 0 3 (FIN), S t a t e ' s
R i g h t  t o  A p p e a l  in C r i m i n a l  C a s e s

D e a r  S e n a t o r  H a l f o r d :

I a m  w r i t i n g  t o  a s k  y o u  t o  c o n s i d e r  s c h e d u l i n g  C S H B  3 0 3 (FIN), 

a n  A c t  r e l a t i n g  t o  t h e  S t a t e ' s  r i g h t  t o  a p p e a l  in c r i m i n a l  
c a s e s ,  f o r  a h e a r i n g  in t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  C S H B  
3 0 3 (FIN) i s  a g o o d  b i l l ,  a n d  o n e  w h i c h  h a s  b e e n  s o u g h t  b y  
p r o s e c u t o r s  a n d  l a w  e n f o r c e m e n t  a g e n c i e s  f o r  s e v e r a l  y e a r s .

T h e  b i l l  w o u l d  g i v e  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  
f r o m  a d v e r s e  r u l i n g s  i n  c r i m i n a l  c a s e s  t h a t  f e d e r a l  p r o s e c u t o r s  
n o w  h a v e .  A p p e a l s  w o u l d  b e  a l l o w e d  u n l e s s  p r o h i b i t e d  b y  t h e  
" d o u b l e  j e o p a r d y "  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  o r  A l a s k a  

C o n s t i t u t i o n s .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  is n o t  

p e r f e c t .  J u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  If a m i s t a k e  is m a d e  

i n  f a v o r  o f  t h e  S t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  c o n v i c t i o n  
t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  B u t  
i f  a j u d g e  m a k e s  a m i s t a k e  in f a v o r  o f  a d e f e n d a n t ,  u n d e r  
p r e s e n t  law, t h e  S t a t e  h a s  n o  r i g h t  t o  a p p e a l  t h e s e  e r r o n e o u s  

d e c i s i o n s .

U n d e r  c u r r e n t  s t a t e  law., if a t r i a l  j u d g e  d i s m i s s e s  a c a s e  
e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a " p e t i t i o n  f o r  r e v i e w " ,  n o t  
a n  " a p p e a l " ,  w i t h  t h e  C o u r t  o f  A p p e a l s .  T h e  r i g h t  t o  " a p p e a l "  
m e a n s  t h a t  t h e  c o u r t  m u s t  h e a r  a c a s e  a n d  r u l e  o n  i t s  m e r i t s .  

B u t  it is e n t i r e l y  w i t h i n  t h e  c o u r t ' s  d i s c r e t i o n  w h e t h e r  t o  
a c c e p t  a " p e t i t i o n  f o r  r e v i e w " .  T h e  c o u r t  c a n  d e n y  t h e  
p e t i t i o n  b e c a u s e  t h e  l e g a l  i s s u e  r a i s e d  is u n u s u a l ,  b e c a u s e  t h e  
i s s u e  is n o t  l i k e l y  t o  r e c u r ,  b e c a u s e  t h e  c o u r t  f e e l s  it is t o o  

b u s y ,  o r  f o r  a n y  o t h e r  d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  
r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n .

OFFICE OF THE COMMISSIONER

D E P A R T M E N T  O F  P U B L IC  S A F E T Y



The H o n o ra b le  R ic k  H a l f o r d - 2 - A p r i l  2 8 , 1992

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  
r e q u i r e  t h a t  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  C S H B  
3 0 3 (FIN) a m e n d s  S t a t e  s t a t u t e s  t o  a l l o w  t h e  S t a t e ,  a s  w e l l  a s  
t h e  d e f e n s e ,  t o  a p p e a l  in c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  

m a d e .

I k n o w  t h a t  t h e  J u d i c i a r y  C o m m i t t e e  is b u s y ,  a n d  t h e r e  a r e  
s e v e r a l  i m p o r t a n t  b i l l s  d e m a n d i n g  a t t e n t i o n .  C S H B  3 0 3 (FIN) is 
a r e l a t i v e l y  s i m p l e  b i l l ,  h o w e v e r ;  I d o  n o t  b e l i e v e  t h a t  i t  
w o u l d  t a k e  a l o t  o f  t h e  c o m m i t t e e ' s  t i m e  t o  r e v i e w  it a n d ,  w e  
h o p e ,  p a s s  it out. I u r g e  y o u  n o t  t o  a l l o w  t h i s  i m p o r t a n t  b i l l  
t o  g e t  l o s t  in t h e  p r e s s  o f  b u s i n e s s  a t  t h e  s e s s i o n ' s  e n d .  I 

w o u l d  b e  g l a d  t o  d i s c u s s  t h e  n e e d  f o r  t h i s  b i l l  w i t h  y o u  
p e r s o n a l l y ,  if y o u  w o u l d  like.

T h a n k  y o u  f o r  y o u r  c o u r t e s y  in c o n s i d e r i n g  t h i s  r e q u e s t .

R i c h a r d  L. B u r t o n  
C o m m i s s i o n e r

cc: P a u l  F u h s
G o v e r n o r ' s  L e g i s l a t i v e  L i a i s o n
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WALTER J. HICKEL, GOVERNOR

M a r c h  5, 19 9 2

R e p r e s e n t a t i v e  D a v e  D o n l e y  

3 1 1 1  C  S t . ,  S u i t e  450 
A n c h o r a g e ,  A K  9 9 5 0 3

R e f :  H o u s e  B i l l  No. 303

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h i s  l e t t e r  is in r e s p o n s e  t o  y o u r  r e q u e s t  f o r  i n f o r m a­

t i o n  r e g a r d i n g  h o w  H o u s e  B i l l  No. 303, w h i c h  b r o a d e n s  t h e  s t a t e ' s  

r i g h t  t o  a p p e a l ,  w o u l d  a f f e c t  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

D e p a r t m e n t  o f  L a w .  T h e  b i l l  w o u l d  e l i m i n a t e  t h e  n e e d  t o  f i l e  

p e t i t i o n s  f o r  d i s c r e t i o n a r y  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  

b y  t r i a l  c o u r t s ,  t h e r e b y  r e d u c i n g  t h e  w o r k l o a d  o f  t h e  a p p e l l a t e  

o f f i c e .

T h e  O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  a n d  A p p e a l s  r e p r e s e n t s  

t h e  S t a t e  o f  A l a s k a  in all f e l o n y  m e r i t  a p p e a l s ,  in a l l  c r i m i n a l  

c a s e s  i n  t h e  A l a s k a  s u p r e m e  c o u r t ,  a n d  i n  a l l  f e d e r a l  a c t i o n s  

c h a l l e n g i n g  s t a t e  c o n v i c t i o n s .  U n d e r  e x i s t i n g  law, t h e  s t a t e ' s  

r i g h t  t o  a p p e a l  i n  m o s t  c a s e s  is l i m i t e d  b y  t h e  c o u r t  of a p p e a l s '  

d i s c r e t i o n .  O S P A  m u s t  f i l e  p e t i t i o n s  f o r  r e v i e w ,  s e e k i n g  d i s c r e ­

t i o n a r y  a p p e l l a t e  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  b y  t h e  

t r i a l  c o u r t .  F o r  e x a m p l e ,  t h e  s t a t e  c a n n o t  c u r r e n t l y  a p p e a l  a 

t r i a l  c o u r t ' s  d i s m i s s a l  o f  c h a r g e s  b a s e d  u p o n  a n  a l l e g e d  v i o l a t i o n  

o f  t h e  d e f e n d a n t ' s  r i g h t  t o  a s p e e d y  t r i a l ;  i t  m u s t  f i l e  a p e t i t i o n  

f o r  r e v i e w .  T h o u g h  i n  p r a c t i c e  t h e  c o u r t  o f  a p p e a l s  n e a r l y  a l w a y s  

d e c i d e s  t o  g r a n t  t h e  s t a t e ' s  p e t i t i o n s  in t h e s e  c a s e s ,  O S P A  m u s t  

n e v e r t h e l e s s  d e v o t e  a s i g n i f i c a n t  a m o u n t  o f  t i m e  t o  d r a f t  t h e  

p e t i t i o n .

U n d e r  e x i s t i n g  law, t h e  s t a t e  h a s  t h i r t y  d a y s  f r o m  t h e  

c e r t i f i c a t i o n  o f  t h e  r e c o r d  o r  t h e  f i l i n g  o f  t h e  a p p e l l a n t ' s  b r i e f  

t o  f i l e  i t s  b r i e f ,  b u t  o n l y  t e n  d a y s  f r o m  t h e  a d v e r s e  r u l i n g  t o  

f i l e  a p e t i t i o n  f o r  r e v i e w .  T h i s  t e n - d a y  t i m e  f r a m e  f o r  f i l i n g  a
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p e t i t i o n  f o r  r e v i e w  p u t s  a s t r a i n  o n  O S P A .  B e c a u s e  t h e  a p p e l l a t e  

a t t o r n e y  is n e w  to t h e  c a s e ,  h e  m u s t  rev.” e w  t h e  t r i a l  c o u r t  

p l e a d i n g s  a n d  l i s t e n  t o  c a s s e t t e  t a p e s  o f  a n y  r e l e v a n t  h e a r i n g .  

T h e  a t t o r n e y  m u s t  t h e n  r e s e a r c h  t h e  l a w  b e c a u s e  t h e  p e t i t i o n  m u s t  

c o n t a i n  a " [ d ] i s c u s s i o n  o f  t h e  r e a s o n s  w h y  t h e  d e c i s i o n  b e l o w  is 

a l l e g e d  t o  b e  e r r o n e o u s .” T h i s  i s  o f t e n  a s  t i m e  c o n s u m i n g  as 

f i l i n g  a b r i e f  o n  d i r e c t  a p p e a l ,  a n d  u s u a l l y  t a k e s  s e v e r a l  d a y s .  

I f  t h e  p e t i t i o n  is g r a n t e d ,  t h e  c a s e  p r o c e e d s  a s  i f  a n  a p p e a l  h a d  

b e e n  f i l e d :  t h e  p a r t i e s  d e s i g n a t e  a r e c o r d ,  t h e  c l e r k  p r e p a r e s  t h e  

r e c o r d ,  a n d  t h e  p a r t i e s  f i l e  b r i e f s .

U n d e r  H o u s e  B i l l  No. 303, t h e  s t a t e  w o u l d  b e  p e r m i t t e d  t o  

a p p e a l  a d v e r s e  d e c i s i o n s  a s  a m a t t e r  o f  r i g h t .  A  s t a t e  a t t o r n e y  

c o u l d  i n i t i a t e  a n  a p p e a l  b y  f i l i n g  a n o t i c e  of a p p e a l ,  a s t a t e m e n t  

o f  p o i n t s  o n  a p p e a l ,  a n d  a d e s i g n a t i o n  o f  r e c o r d .  P r e p a r a t i o n  o f  

t h e s e  d o c u m e n t s  o r d i n a r i l y  w o u l d  o c c u p y  a t  m o s t  a f e w  h o u r s .  O n c e  

t h e  r e c o r d  is c e r t i f i e d ,  t h e  s t a t e  w o u l d  h a v e  t h i r t y  d a y s  t o  f i l e  

a b r i e f .

A t  t h e  c u r r e n t  t i m e ,  O S P A  h a s  s e v e n  a p p e l l a t e  a t t o r n e y s ,  

t w o  t r i a l  a t t o r n e y s  a n d  a s u p e r v i s i n g  a t t o r n e y .  T h i r t y - e i g h t  

b r i e f s  a n d  o t h e r  r e s p o n s i v e  p l e a d i n g s  a r e  d u e  w i t h i n  t h e  n e x t  

t h i r t y  d a y s .  T w o  o f  t h e  c a s e s  in t h e  o f f i c e  i n v o l v e  e x t r e m e l y  lon> 

t r i a l s ,  r e q u i r i n g  t h e  a s s i g n e d  a t t o r n e y s  t o  r e a d  4 0 0 0  a n d  5 8 c o  

p a g e s  o f  t r a n s c r i p t s .  I t  w o u l d  b e  d i f f i c u l t  t o d a y  f o r  a n  a p p e l l a t e  

a t t o r n e y  t o  d r o p  e v e r y t h i n g  a n d  d e v o t e  t h e  n e c e s s a r y  t i m e  t o  f i l i n g  

a p e t i t i o n  f o r  r e v i e w .  A n  a p p e l l a t e  a t t o r n e y  c a n  m o r e  e a s i l y  

j u g g l e  a n  a p p e a l  i n t o  h i s  c a s e l o a d  t h a n  h e  c a n  a p e t i t i o n  f o r  

r e v i e w .

I s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h e  p a s s a g e  o f  t h e  b i l l  

f o r  i t  w i l l  g r e a t l y  a s s i s t  O S P A  in p r o v i d i n g  e f f e c t i v e  r e p r e s e n t a­

t i o n  in a l l  a p p e l l a t e  p r o c e e d i n g s .

Y o u r s  t r u l y ,

C H A R L E S  E. C O L E
A T T O R N E Y  G E N E R A L

By:
p ^ n t h i a  M. H o r a  
A s s i s t a n t  A t t o r n e y  G e n e r a l



FEE-ud-’Si Tu£ 10:55

$5 CRIMES AND CRIMINAL PROCEDURE

The provision* of this section shill be liberally construed to effectuate its pur*
.> • ■ .* • | poses.

• (As sennded Jan. 2. 1971, Pnb.L. 91-644, Title III, i  14(a), 84 SUt. 1890.)

Note 1

1 * 1971 A*ta4innjL First par. Pub.L. 91—6+*, 
; I 14(e)(1). pnactcd prenntion for appeal W » 
• court of appeals from dacnioe. judgment, or order 

of district court (JiimluJng an indictment or inf or* 
mu ion as to any one or more counu, ucept that 

' tvo appeal shall lie where double jeopardy prohib- 
■ tu (briber proaeeution.

Second par. Pub.L 91;-6-M. § J4(i) (1), enacted 
provision for appeal to •  court of appeals from 

, dtcuion or order Of district court suppressing or 
excludinj evidence Of reejuirinf the return of 
sriicd property In a criminal proceeding, not 
made after the defendant has txxn put in Jeopardy 

; and before (he verdict or finding on an indictment 
or mfofmauon, if iha United Stares attorney cm* 
Rea to the district court that the appal b not 
taken for purpose of delay and that the evidence b 
a aubsxantial proof of a fact materia) in the pro­
ceeding.

Such fint and wcorxd pan. superseded former 
ftrs eight pan. Pan. one through foor had 
provided for appeal from district covra to Su­
preme Coun from dodaion or judgment tertmg 
aside, or dismissing any indictment or informa­
tion, or any count thereof and from drcidoo 
»»Tating judgment of conviction for insufficiency 
ef indiament or infomutioo. where juch decmoo 
or judgment v u  bated upon invalidity or con- 
ttntavx of the ttatute upon which the iodicimcst 
or information wu founded and for an appeal 
from decision or judgment sustaining a motion in 
Wr, where defendant had not been put in jeopar­
dy. Pm. five through eight provided for appeal 
from dinner courts to a court of appeals where 
&*re were no provisions for direct appeal to 
Sepctme Court from decision or judgment aeoiag 
bite, or diamming any indictment or inform*- 
ho*, or any count thereof aod from dccaicw 
antjtiag t  judgment of conviction, aod from an 
order, granting a mo boo for return of scirrrl 
property ot * motion to suppress evidence, made 
before trial of a person charged with vfotanoo of a 
federal law, if the United States attorney ccni/Ud 
I* the judge who granted the motion that the 
appeal w*j not taken for purpose of delay *»d 
tb«s the evidence waa a subyaniul proof of the 
shargr pending against the det'codarit.
•' Third par. Pub.L. 9I-644, ] 14(a) (2), muhoriz- 
■3 within third par., formerly ninth, an appeal 
within thirty day* after order lias been rendered.
"  Fourth par. Pub.L. 91-6U. i  I4<i), In revising 
the pruvxiorwL h a d  the effect of dcsicutiog for- 

»w tenth par. a* fourth par.
Firth par. Pub.L. 91-644, f l*fa)(J). lubstirux* 

d m  fifth par. provtsion for liberal oocuiuctuxi 
wf- tin section for prior eleventh par. provision 
ttapeding remand of case by Supreme Court to 
«0«n of ippeals that should ha^t been taken to 
w>ch ecu a and treatment of the court’i jurodse- 
Row to hear and determine the ease m if the 
appeal wttc so taken in the fint instance and for 
Iriot twelfth par. rrcvnton respecting cerhficaooo 
cf cate |o Supreme Coun that should hart boos 
Tt+ca directly to such Coun end (mtmoat of the 
Cbwn’s jurisdiction to hear and determine the t «  
'he if the were taken directly us tuch Court.

Savings Frwririeua. Section 14(b) of Pub.L 
91-6*4 pmvided that: "The amendments made by 
this section [to this section) shall not apply with 
respoct to any criminal case begun in any district 
court before the effective date of this section (Jan. 
2, 1971].“

L*gli)ati»« HUtory. For legislative hutory and 
purpose of Pub-L 91-644, vet 1970 UJ. Code 
Cong, and Adm. News, pi 3J04.
Federal Practice and Procedure

Appellate review
Arrest of judgment, u t  Wright: Criminal 2d 

J 574.
Criminal contempt proceedings, sew Wright: 

Criminal 2d { 715.
Decision setting aside or dismbring indict* 

mcnt or lnfornjaciofl. see Wright; Criminal 
2d $ 191.

Dismissal for unnecessary delay, set Wright: 
Criminal 2d } 114.

Motion for judgment of acquittal, sec Wright; 
Criminal 2d ( 4*4.

Search and seizure, ux  Wright: Criminal 2d 
I 678.

Government's right to appeal, see Wright: 
Criminal 2d |  174.

Mandatory release‘of defendant oo his own 
recognizance upon diimiiud of indictment, m a t  
of judgment and appeal by government, see 
Wright: Criminal 2d { 767.

Review of federal courts, «  Wright, Miller k 
Cooper: JurisdicUcn $ 4034 et scq.

Writ applications, s« Wright, Miller. Coopa  k  
Grosman: Jurisdiction 3932, 3914.

Notes of Dwriaiocs 
DecUiow or juilemesU 

Acquittal 34a 
Double jeopardy (9 
Exrlualow of rrtdeaoe 3lb 
Exclusion of witMCM 31a 
Inatrwertoaj 55 
Maadasaia 13a 
Mflriwi to correct irotnew 54a 

. New trial, order gran ring 47* 
Order reducing h i u m  54 
Parole forma 53 
Oe**hl*K of suhpoena 50 
Slates and territories, ippeaii fay 9 
Suppression of ctldroet 

Generally 3!
Tin* of ruling 51a 

Writ of error 52

1. , Const! rationality
Where there was ‘a general finding of guilt 

rendered by court in a batch trui, and thereafter 
district coun granted defendant's motioo to sup­
press. double yoopardy did r*a bar in appeal by 
the government. U.S. v. Rose. 1976, 97 S.CX 26, 
429 U^. 5. 50 L.Ed.24 J.

■Where district court. foU>t*rsng * uoopiry trial, 
found defendant guilty cf charge of pooaming 
manjusAa with talent to dinnbute and tbamricr



•i.
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IS § 3692
N o t e  4

In| out of violation ot injunction iuuad punuaai 
to u&xm 160 of TilU 29 In * cxu involving u> 
unfaix bJioc practice. In ft Union NaitonaJ dt 
Trabajaddu*. C.A. Putno Rico 1974. 502 F.ld 
M3. \

J.  R l i U ' l o  J u ry  t r ia l
Diiuia court,\(.iich iut«J that it would not 

impoK a icnicTKc in'enocu of «* month*. proper­
ly denied the jury tHal motion of defendant*, 
Profc»*auJ Air TrtfTlcNroniroller* Organization 
officm *ho wzrt charged\rith criminal contempt 
for tailing to honor ttmporalv mtralmni order*. 
UJi. v. Mininez, CA.La.19N. 6«6 F JJ J)4.

Thij Kction giving »n w w tnl a right to > 
*p«dy *»d public trill by an impartml jury in *11
c u m  of contempt tricing under lawk, of United
5uta governing iuuance of injunction a* restrain­
ing ordtri in *ny cue involving or growing out of 
* Ubor dbjwtc do not apply to contempt pr 
mg* io enforce injunction* ittutd under ydtion 
141 ei yeq. of Title 29. Pabit Brewing Co.' 
Brewery Worker* Local Union No. 77,
CIO, CA.ill.1977, 335 F.2d 146.

Failure to it lout accord defendant* turtitory 
right to “demand" trial by jury in criminal con­
tempt proceeding violated due procma Rich­
mond BUck Polica Officers Ass’n v.Qtty of Rich- 
mood. Va, CA.YjU977. 54» F.2d/23.

Writ of m a n d a m u a  requiring j y r y  trial in crimi­

nal contempt proceeding ituyuuecl by Nttional 

Libor Relations B o a r d  w t V  recalled. following 

Ufihed Sutei S u p r e m e  C y C r x  decUion tbat jury 

trial* Wtxt 601 required ift luch cases, since with­

drawal of otandire w a d l d  not substantially preju­

dice right* of the uyfon defendant* an d  although 

defendant* hid i m * i  considerable time an d  effort 

preparing for Owif challenge to jury jeJectioo 

procedure there w i *  n o  v o t e d  interest in bringing 

m e n  chaJlergt in instant c u e  a n d  such work, 

which tai been d o n e  by public interest Legal 

group, /jveeimibly w o u l d  be available in Other 

La rv U n i o n  Nacional d « T r a b a j a d o m .  

C A . 1 ,  1975, 3 27 F.2d 602,

CRIMES AND CRIM INAL PROCEDURE
Buttncu agent foe unvou local diri'no* have 

connltutirmal or statutory right w^ury trial on 
charge of contempt for tioLalion or a “Boy* Mar­
ket* ** temporary restraining order which tnjoinad 
the local and it* olfiocn, agriU ,̂ members, and *JJ 
persona in active coocxrt yfd partxrpatioa with 
them from la any m*nn«/ engaging ta a unke, 
work stoppage or picketing again*! employer. 
U J. v. Partin. CA.Lyl975. 52* F-2d 992. cerrio- 
nan denied 96 S.C ^ 1*93, *25 U.S. 904, *7 
LEd.lld 733.

Under (hit tendon providing that an accused it 
entitled to a jdry trill in all we* of contempt 
arising uody'Taw* of t he United State* governing 
bsuartoc or injunction* in any cue involving or 
growtnyout of a Ubor dispute, union and mflittn 
au>i n t  contempt arising out of their allrged 
vtoboon of court ordtr enjoining union from 
HriVing without complying with nonce and waif 
6f rcquiicmcnt* of Jectioo IbO of Thle 29, were 

’'entitled to jury trial. In re Union Nacional ic 
TrabujaJore*. C.A. Puerto Rico 1974, 502 FJd 
113.

Section 160 of Tkl* 29 stating that in training 
■ enforcing injunctive relief requested by Nation- 

ilV tbor Relation* Board in ec-nneenoo with tJ- 
legedynfiir Ubor practice the jurisdiction of coun 
rirtinipe equity shall not be limited by Nomv-La* 
Ouardia siet, section 101 et teq. of Title 29, does 
not msulahi snmmsl contempt proczrdinp fol­
lowing i»ui^cc of Board-requested injunction 
from requirement of jury trial under this section 
giving an acciued right to jury in all cue* of 
contempt arising urhkr law* of United Suses gov­
erning i u u v r p c  of injUncucini in a cue involving a 
labor dispute. Id.

Air traffic conirollert SSrarjed with axiiempt 
1« violating preliminary mjunhrioQ requiring them 
to refrain from concerted cfToir'diracted to varik 
slow down or uoppege and to nooKtbdr lupervv 
tor of their medical aod physical cdadJtJoo with 
supporting ntcdicaJ data were not ouitibd to jury 
trial. U.S. v. Robinson, CA. Alaska 1971, 449 
FJd 925.

CHAPTER 235— APPEAL
6  3 7 2 1 .  A p p e a l  b y  U n i t e d  S t A t e *

-

In a criminal case in appeal by the United States shall lie to a court of appeals 
from a decision, judgment, or order of a district court dismissing an indictment or 
information u  to any one or more counts, except that no appeal shall lie where the 
double jeopardy clause of tha United Stat*r Constitution prohibits fui^erj'prosecu-’ 
tion........................................  .m — ..

An appeal by the United States shall lie to a court of appeals from a decision or 
order of a district courts suppressing or excluding evidence or requiring the return 
of seized property in a criminal proceeding, not made after the defendant has been 
put in jeopardy and before the verdict or finding on an indictment or information, if 
the United States attorney certifies to the district court that the appeal is not taken 
for purpose of delay and that the evidence is a substantial proof of a fact material in 
the proceeding.

The appeal in all such cases shall be taken within thirty (lays after the decision, 
judgment or order has been rendered and shall be diligently prosecuted.

Pealing the proaccution and determination of the anjveal in the foregoing instanc­
es, the defendant shall be released in accordance with chapter 207 of this title.





. - • FISCAL NOTE . - .
STATE OF ALASKA BILL NO. SCS CSHB 324 (STA)

1992 LEGISLATIVE SESSION

Revision Date: Aoril 15. 1992__________________________________Department Affected:_Administration________________
Title: An Act relating to state procurement preferences______________  BRU: General_Services__________________________
for persons with. . . . ____________________________________ Component: Purchasing

Sponsor: Eliis_________________________________________  __________________
Requestor:___________________________________________  COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: Jj_
ANALYSIS: (Attach a separate page if necessary) 
See attached.

Prepared by: Anne McCord Director    465-2250
Division: General Services _ Das: April 15. 1992

Approved by Commissioner: Nancy Bear Usera, 
Agency. Aflnvmtrason ^

.
Date:

Vj
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Distrnxjbcn (by preparer) Leg. Fin. Legislative Sponsor. Requestor. CMB/D8R. Gov. Legis. Oft. & impacted Agencyites).
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STATE OF ALASKA
1992 LEGISLATIVE SESSIO N

BILL NO. SCS CSHB 324 (STA)

Analysis:

The fiscal impact of this bill to agency expenditures depends upon the number of bidders who would qualify for the preference and the instances when 
they bid on a State sriicitc’tion.

Since the 1988 adoption of AS 36.30.170 there have been no bids awarded to employment programs as a result of the existing 10 percent preference 
over nonresident bidders.

The likelihood of fiscal impact to all agency expenditures from section 3 (e) and (0(10 percent preference for bidders with a disability or bidders employing 
the disabled) may be greater since there may be more bidders qualifying. It is not possible to determine the potential cost impact to agency expenditures.

This bill will have a negligible fiscal impact to the division’s purchasing activities.

«/LEG92/l0604.£P/2 Prgo 2 of



r m rrr ^  , ALASKA STATE HOUSE3111 C STREET. SUITE 455 CHAIR
ANCHORAGE. ALASKA 99503    RULES COMMITTEE

(907) 561-7620 , ,    ■■ _______________

WHILE IN SESSION 
P.O. BOX V

JUDICIARY

JUNEAU. ALASKA 99811 \ . 4  SPECIALCOMMHTEÊ N INTERNATIONAL
(907) 465-370.1 7;' TRADE & TOURISM

LEGISLATIVE COUNCIL

REPRESENTATIVE JOHNNY ELLIS

SPONSOR STATEMENT

C S H B  3 2 4  

B u s i n e s s  i n c e n t i v e s  

f o r  H i r i n g  P e o p l e  w i t h  D i s a b i l i t i e s

The purpose of this bill is to promote active business involvement between the State of 

Alaska an d  people experiencing a disability. C S H B  3 2 4  a m e n d s  Alaska's procurement 

statutes (AS 36.30) to m a k e  tnree changes in favor of people with disabilities. The 

changes apply to the process of bidding or state contracts to provide services such 

as printing a n d  janitorial services.

1. Increase the current procurement preference for employment programs 

(nonprofits that train people with disabilities for work) from 10 percent to 1 5 

percent.

2. Creates a 10 percent preference for a business that employs more than 5 0  

percent of its workforce with people w h o  experience a disability.

3. Creates a 10 percent preference for a business that is o w n e d  by a person 

with a disability.

R E A S O N S  T O  S U P P O R T  C S H B  3 2 4

1. Improves quality of life for people w h o  experience disabilities. —  Having a 

job increases a person's independence a n d  ability for self-support.

2. Saves the State money. —  State grant dollars to employment programs to 

provide residential support are decreased a n d  sometimes eliminated, due to the 

Fact that people are working, earning wages, a n d  living on their own.

Ov e r  the last three years, A S E T S  in Anchorage has served 2 0  people on wait 

lists w h o  experience development disabilities. Assuming an average annual 

service cost of $8,0 0 0  to $ 1 0 , 0 0 0  per person, they n ave saved the state 

Division of Mental Health a n d  Developmental Disabilities at least $ 3 2 0 , 0 0 0

3. People with Disabilities are not being hired—  A n  ISER Report shows that 

over 3,500 Alaskans w h o  experience disabilities are waiting for jobs or job 

training. There is only one for-profit business o w n e d  by a person with a disability 

in Alaska and zero for-profit businesses that employ people with disabilities as 

their main workforce.



The C S  unanimously passed the H o u s e  M a r c h  3 0  a n d  the Senate State Affairs 

Committee April 8. The C S  changes the definition of a person with a disability so that 

the definition is more work-related. It narrows the definition of a business o w n e d  by a 

person with a disability to m a k e  sure that the business is a sole proprietorship. A n a  it 

prevents a business ov/ner w h o  experiences a disability, w h o  hires m o r e  than 5 0  

percent of his or her workforce with people w h o  experience a disability, from 

qualifying for two procurement preferences in this bill (page 2, sections e a n d  f).

The Depart nent of Administration has submitted a zero fiscal note.

The Americans with Disabilities Act (ADA) of 1 9 9 0  took effect on Jan. 26, 1992. This 

mandates the elimination of discrimination against persons with disabilities —  a right m a n y  

Alaskans have been fighting to achieve for years. The purpose of C S H B  3 2 4  is to give 

an a d d e d  incentive for businesses to hire people with disabilities.

It is time to cet rid of the perceptions a n d  attitudes that keep businesses from hiring 

people with disabilities. People w h o  want to wo r k  should have the opportunity to 

contribute to the workforce. Having a job increases a person's independence a n d  

ability for self support a n d  decreases reliance on public funds.

C S H B  3 2 4  IS S U P P O R T E D  BY:

Access Alaska

Supportive Service Enterprises

Alaska State Department of Education, Division of Vocational Rehabilitation

Lifequest Comprehensive Mental Health Services

Kodiak Area Native Association

Alaska Specialized Education and Training Services

W o r k  Force Development A g e n c y

R E A C H  Employment Program

Frontier Training Center

Fairbanks Resource A g e n c y

Thank you for your consideration of C S H B  324.
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DEPARTMENT OF EDUCATION

DIVISION OF VOCATIONAL REHABILITATION

CENTRAL OFFICE
801 WECT 10TH STREET, SUITE 200 
JUNEAU, ALASKA 99811- 1094 
PHONE: (907) 465-2814 
FAX: (907) 465-2856
TTD: (907) 465-2440

WALTER J. HICKEL, G O V E R N O R

M a r c h  10, 1 9 9 2

R e p r e s e n t a t i v e  J o h n n y  E l l i s  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: H o u s e  B i l l  No. 324

C e r t i f i c a t i o n  o f  P e o p l e  W i t h  D i s a b i l i t i e s

D e a r  R e p r e s e n t a t i v e  E l l i s ,

A t  y o u r  r e q u e s t  I p r e s e n t  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s  f o r  t h e  
t h r e e  q u a l i f i e d  b i d d e r  a r e a s  c o v e r e d  b y  H B  324.

1. E m p l o y m e n t  P r o g r a m s  F o r  P e r s o n s  W i t h  D i s a b i l i t i e s :

I t  i s  r e c o m m e n d e d  t h a t  t h e  c u r r e n t  s y s t e m  f o r  c e r t i f y i n g  
e m p l o y m e n t  p r o g r a m s  r e m a i n  u n c h a n g e d .

T h i s  s y s t e m ,  w i t h i n  t h e  D i v i s i o n  o f  V o c a t i o n a l  

R e h a b i l i t a t i o n ,  c e r t i f i e s  q u a l i f i e d  e m p l o y m e n t  
p r o g r a m s  t h r o u g h o u t  t h e  s t a t e .  T h e s e
e m p l o y m e n t  p r o g r a m s  a r e  d e v e l o p e d  to e m p l o y  
p e o p l e  w h o  m e e t  t h e  d e f i n i t i o n  o f  s e v e r e l y  
d i s a b l e d .

T h e  d i v i s i o n  u p d a t e s  t h e  e m p l o y m e n t  p r o g r a m  
l i s t  o n  a n  o n g o i n g  b a s i s  a n d  s u p p l i e s  a c o p y  
t o  G e n e r a l  S e r v i c e s  a n d  S u p p l y .

2. D e t e r m i n i n g -  W h i c h  P e r s o n s  W i t h  A  D i s a b i l i t y  A r e  E l i g i b l e :

I t  is r e c o m m e n d e d  that, i n  o r d e r  f o r  a p e r s o n  to q u a l i f y  a s  a 

" p e r s o n  w i t h  a d i s a b i l i t y "  t h e y  m u s t  p r e s e n t  m e d i c a l  e v i d e n c e  
to t h e  D i v i s i o n  o f  V o c a t i o n a l  R e h a b i l i t a t i o n  to s u b s t a n t i a t e  
t h e i r  c l a i m .  T h e  D i v i s i o n  o f  V o c a t i o n a l  R e h a b i l i t a t i o n  
c o n s i d e r s  t h a t  e v i d e n c e  i n  d e t e r m i n i n g  w h e t h e r  o r  n o t  t h e y  c a n  
b e  c e r t i f i e d .

T h e  d e f i n i t i o n  c o n t a i n e d  i n  t h e  B i l l  (Sec.
3 ( g ) (1) a n d  (2) is v e r y  a p p r o p r i a t e  a n d  
a d e q u a t e .

C e r t i f y i n g  a p e r s o n  w i t h  a  d i s a b i l i t y  f o r  t h i s

05-EUlH



s e c t i o n  w i l l  r e q u i r e  m e d i c a l  d o c u m e n t a t i o n .  G e n e r a l l y  a 
p e r s o n  w h o  m e e t s  t h i s  d e f i n i t i o n  w i l l  h a v e  e x t e n s i v e  m e d i c a l  

r e c o r d s  a v a i l a b l e  t h a t  c a n  b e  p r e s e n t e d  t o  t h e  d i v i s i o n  f o r  
u s e  i n  c e r t i f i c a t i o n .  T h e  c o s t  o f  m e d i c a l  r e c o r d s  w o u l d  b e  

th e  r e s p o n s i b i l i t y  o f  t h e  p e r s o n  s e e k i n g  c e r t i f i c a t i o n .

It is r e c o m m e n d e d  t h a t  a n  i n d i v i d u a l  w h o  h a s  a  r a t i n g  o f  a t  

l e a s e  5 0 %  d i s a b l e d  b y  t h e  V e t e r a n s  A d m i n i s t r a t i o n  b e  
a u t o m a t i c a l l y  c o n s i d e r e d  s e v e r e l y  d i s a b l e d  and, t h e r e f o r e ,  
e l i g i b l e  f o r  c e r t i f i c a t i o n  b y  t h e  d i v i s i o n .

3. D e t e r m i n i n g  W h i c h  P r o g r a m s  A r e  E l i g i b l e  F o r  P a r t i c i p a t i o n  
U n d e r  T h e  L a w :

It is r e c o m m e n d e d  t h at, i n  o r d e r  f o r  a  p r o g r a m  to b e  e l i g i b l e  
f o r  p a r t i c i p a t i o n  t h a t  p r o g r a m  m u s t  b e  e i t h e r :

a) e m p l o y  c e r t i f i e d  i n d i v i d u a l s  i n  a s h e l t e r e d  
e n v i r o n m e n t  s u c h  a s  a  w o r k s h o p ,  e n c l a v e  o r  s m a l l  
w o r k  c r e w ,  o r

b) h a v e  a t  l e a s t  o n e - h a l f  o f  t h e i r  e m p l o y e e s  c e r t i f i e d  
a s  s e v e r e l y  d i s a b l e d  b y  t h e  D i v i s i o n  o f  V o c a t i o n a l  
R e h a b i l i t a t i o n .

T h i s  s e c t i o n  w o u l d  r e q u i r e  t h e  s a m e
d o c u m e n t a t i o n  a s  o u t l i n e d  i n  t h e  s e c t i o n  

a b o v e .

W e  h o p e  t h a t  t h i s  b i l l  w i l l  p r o v i d e  e m p l o y m e n t  o p p o r t u n i t i e s  f o r  
p e r s o n s  w i t h  d i s a b i l i t i e s  w h o  w o u l d  n o t  o t h e r w i s e  h a v e  e q u a l  a c c e s s  
to s t a t e  c o n t r a c t s .

H i s t o r i c a l l y  m o s t  p r o g r a m s  o f  t h i s  t y p e  e m p l o y  p e r s o n s  w i t h  
d i s a b i l i t i e s  i n  a c o n t r o l l e d  s e t t i n g s  w i t h  i n d i v i d u a l  s u p e r v i s i o n  
of e a c h  e m p l o y e e .

S t a t i s t i c a l l y ,  t h e  d i v i s i o n  p l a c e s  a  v e r y  s m a l l  n u m b e r  of c l i e n t s  
i n t o  s e l f - e m p l o y m e n t .  I p e r s o n a l l y  d o n ' t  f o r e s e e  t h i s  b i l l  o p e n i n g  
t h e  f l o o d  g a t e s  f o r  t h e  m a j o r i t y  of b u s i n e s s  o w n e r s  to r e c e i v e  a n  
a d v a n t a g e  i n  b i d d i n g .

S i n c e r e l y ,

D e p u t y  D i r e c t o r
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WALTER J. HICKEL, GOVl

d e p a r t m e n t  o f  e d u c a t i o n CENTRAL OFFICE 
P.O BOX F
JUNEAU, ALASKA 99811-0581

DIVISION OF VOCATIONAL REHABILITATION PRONE: (907) 465-2814 
FAX: (907) 465-2856
TTD: (907) 465-2440

F e b r u a r y  5, 1 9 9 2

R e p r e s e n t a t i v e  J o h n n y  E l l i s  
A l a s k a  S t a t e  L e g i s l a t u r e  
R o o m  2 0 4 ,  C a p i t o l  
P.O. B o x  V
J u n e a u ,  A l a s k a ,  9 9 8 1 1  

Re: H o u s e  B i l l  No. 3 2 4

D e a r  R e p r e s e n t a t i v e  E l l i s :

T h a n k  y o u  f o r  a s k i n g  t h e  d i v i s i o n  t o  r e s p o n d  t o  y o u r  b i l l  

a l l o w i n g  p r e f e r e n c e  f o r  q u a l i f i e d  w o r k  p r o g r a m s  a n d  A l a s k a n  
b u s i n e s s  o w n e r s  w h o  are, or e m p l o y ,  p e o p l e  w i t h  d i s a b i l i t i e s .

O v e r  t h e  l a s t  s e v e r a l  y e a r s  t h e r e  h a s  b e e n  a s h i f t  in p h i l o s o p h y  

r e l a t e d ^  t o  w o r k  p r o g r a m s  w h i c h  a r e  o w n e d  b y  or e m p l o y  p e r s o n s  

w i t h _  d i s a b i l i t i e s .  T h e  s h i f t  i s  a w a y  f r o m  w h a t  h a v e  b e e n  
t r a d i t i o n a l l y  k n o w n  as " s h e l t e r e d  w o r k s h o p s "  to c o m m u n i t y  b a s e d  
p l a c e m e n t s .  B e c a u s e  of t h i s  s h i f t  y o u r  b i l l ,  as w r i t t e n ,  w o u l d  
p r o v i d e  i n c e n t i v e s  f o r  s h e l t e r e d  w o r k s h o p s ,  s u p p o r t e d  e m p l o y m e n t  
p r o g r a m s  a n d  b u s i n e s s e s  w h i c h  a r e  e i t h e r  o w n e d  b y  or p r o v i d e  
e m p l o y m e n t  to p e r s o n s  w i t h  d i s a b i l i t i e s .

T h e  d i v i s i o n  e n d o r s e s  H . B .  3 2 4  w h i c h  a l l o w s  b i d d e r  p r e f e r e n c e  f o r  
a w i d e  r a n g e  o f  e m p l o y m e n t  o p t i o n s  f o r  A l a s k a n s  w i t h  
d i s a b i l i t i e s .

A s  y o u  k n o w ,  t h e  D i v i s i o n  of V o c a t i o n a l  R e h a b i l i t a t i o n  h a s  t h e  
r e s p o n s i b i l i t y  o f  i d e n t i f y i n g  q u a l i f i e d  e m p l o y m e n t  p r o g r a m s  
t h r o u g h o u t  t h e  s t a t e .  W e  o f f e r  o u r  a s s i s t a n c e  t o  t h e  C h i e f  
P r o c u r e m e n t  O f f i c e r  to f u r t h e r  i d e n t i f y  b i d d e r s  w h o  m e e t  t h e  
d e f i n i t i o n  a s  o u t l i n e d  in t h i s  b i l l .

S i n c e r e l y ,

K e i t h  J. A n d e r s o n ,  D i r e c t o r  

D i v i s i o n  o f  V o c a t i o n a l  R e h a b i l i t a t i o n



K o d i a k

A r e a

N a t i v e

A s s o c i a t i o n

M ’ O F E B  j  0 1 9 9 2

'102 Center Avenue 
Kodiak, Alaska 99615 
Phone (907) 486-5725

J a n u a r y  31, 1 9 9 2

T h e  H o n o r a b l e  J o h n n y  E l l i s ,  R e p r e s e n t a t i v e  
A l a s k a  S t a t e  H o u s e  

P . O .  B o x  5 

J u n e a u ,  A K  9 9 8 1 1

R et’e r e n c e ;  H o u s e  B i l l  J 2 4 ,  S t a t e  P r o c u r e m e n t  P r a c t i c e s  

D e a r  R e p r e s e n t a t i v e  E l l i s ,

T h a n k  y o u  v e r y  m u c n  f o r  y o u r  l e t t e r  o f  J a n u a r y  22, 1 9 9 2 ,  o u t l i n i n g  

t h e  p r o v i s i o n s  o f  t h e  a b o v e - n a m e d  H o u s e  B i l l ,  a n d  p r o v i d i n g  m e  w i t h  

a  c o p y  o f  t h a t  p r o p o s e d  a c t .  I ’d l i k e  to t h a n k  y o u  f o r  y o u r  

i n t e r e s t  i n  t h i s  v e r y  s i g n i f i c a n t  A l a s k a  r e s o u r c e ,  t h a t  o f  w o r k e r s  
w i t h  d i s a b i l i t i e s .

I w o u l d  l i k e  to i n d i c a t e  m y  a g e n c y ’s s u p p o r t  f o r  t h i s  b i l l .  I t h i n k  

b i l l s  s u c h  a s  t h i s  a r e  p a r t i c u l a r l y  i m p o r t a n t  d u r i n g  t i m e s  of 

e c o n o m i c  d e p r e s s i o n ,  t o  g i v e  p e o p l e  w i t h  d i s a b i l i t i e s  t h a t  

a d d i t i o n a l  c o m p e t i t i v e  e d g e  w h i c h  t h e y  m a y  n e e d .

A g a i n ,  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n c e r n  a n d  t h i s  b i l l .

S i n c e r e l y

K O D I A K  A R E A  N A T I V E  A S S O C I A T I O N  

K E L L Y  S I M E O N O F F ,  J R . , P R E S I D E N T

J o e  K e l l e y ,  C R C  /  

V o c a t i o n a l  R e h a b i l i t a t i o n  

A d m i n i s t r a t o r

J K :k a c

c c :  R i t a  S t e v e n s

V i c e  P r e s i d e n t ,  K A N A

Serving the communities of: Akhiok • Karluk • Kodiak • Larsen Bay » Old Harbor • Ouzinkie • Port Lions
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P .O . Box 2 110

F r o n t i e r  T r a i n i n g  C e n t e r

Soidoma, Ale. 99669 (907)262-6331

M a r c h  25, 1991

R e p r e s e n t a t i v e  J o h n n y  E llis 
S t a t e  C a p i t o l  
J u n e a u ,  Ak.
9 9 3 0 1 - 1 1 8 2

D e a r  Sir,

I f u l l y  s u p p o r t  y o u r  l e g i s l a t i v e  e f f o r t s  in w o r k i n g  t o w a r d s  
p a s s a g e  of C S H B  324. F r o n t i e r  T r a i n i n g  C e n t e r  is an e m p l o y m e n t  
c e n t e r  f o r  p e r s o n s  w i t h  D e v e l o p m e n t a l  D i s abilities. The a b i l i­
ties  f o r  d i s a b l e d  people to a t t a i n  v o c a t i o n a l  p l a c e m e n t  in the 
c o m m u n i t y  w o u l d  be g r e a t l y  en h a n c e d  by the p a s sage of this bill.

E m p l o y m e n t  C e n t e r s  w o r k  on i n t e g r a t i n g  t h e  d i s a b l e d  i n t o  the 
c o m m u n i t y  w i t h  m e a n i n g f u l  e m p l o y m e n t  o p p o r t unities. Th i s  o f t e n  
m e a n s  h a v i n g  sup p o r t s  such as V o c a t i o n a l  Trainers, t r a n s p o r t a t i o n  
to and fr o m  the w o r k  sites w h ere no p u b l i c  t r a n s p o r t a t i o n  exists, 
J o b  C o a c h e s  a n d  o t h e r  s u p p o r t s .  T h e s e  a r e  c o s t s  t h a t  o t h e r  
b u s i n e s s e s  do n o t  have to factor into a c o m p e t i t i v e  bid. T h e s e  
a d d i t i o n a l  c o s t s  s o m e t i m e s  res u l t  in n o t  r e c e i v i n g  c o m p e t i t i v e  
c o n t r a c t  a w a r d s .  C S H B  324 w o u l d  h e l p  to r e c t i f y  t h e s e  c o s t  
d i f f e r e n t i a l s  and e m p o w e r  E m p l o y m e n t  C e n t e r s  to provide e m p l o y­
m e n t  o p p o r t u n i t i e s .

C S H B  3 2 4  c o u l d  p r o v i d e  a d d i t i o n a l  d e f e r r a l  of t h o s e  o v e r h e a d  
c o s t s  nece: iry to p r o v i d e  v o c a t i o n a l  w o r k  o p p o r t u n i t i e s  to
p e r s o n s  w i t n  disabilities. A n y  a d d i t i o n a l  costs in p r o v i d i n g  
t h e s e  s u p p o r t s  is more than offset b y  m a k i n g  a person with d i s a­
b i l i t i e s  into tax p a y i n g  cit i z e n s  in t h e i r  c o m m u n i t y  of m e a n i n g­
ful tie.

E m p l o y m e n t  C e n t e r s  can p r o v i d e  a c o m p e t i t i v e  p r o duct at the same 
time t h a t  t h e y  en s u r e  t h a t  these s p e c i a l  m e m bers of s o c i e t y  are 
a l l o w e d  to v o c a t i o n a l l y  i n t e g r a t e  into t h e i r  communities. Y o u r  
b i l l  w o u l d  a l l o w  for g r e a t e r  a c c e s s  into the c o m m u n i t y  b y  p r o v i d­
ing i n d i v i d u a l i z e d  e c o n o m i c  o p portunities.

C o r d i a l l y  yours,

R i c k  A. R o e s k e  
V o c a t i o n a l  P r o g r a m  D i r e c t o r

A Unilod Way Agency
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Representative Johnny Ellis 
ATTN: Diana Rhodes (Rin. 204) 
State Capital Building 
Juneau, AK. 99801-1182

March 25, 1992

RE: Supoort for HB-324

Dear Rep. Ellis and House Rules Committee et.al,:

On behalf of REACH, Inc., I would like to offer support for 
passage of HB-324 as introduced by Rep. Ellis. This bill 
holds promise and opportunity for employment programs and 
disabled workers state-wide. The particulars of hB-324 would 
allow employment programs to potentially expand their state 
contract base which will lead to increased employment for 
disabled persons.

Further, such increases in state contracts could ultimately 
result in decreased state grant subsidies to employment 
programs. Disabled business owners, disabled contractors and 
service providers would benefit from passage of this bill as 
well.

I urge strong consideration and passage of HB-324. Please 
feel free to contact me anytime during business hours at 
(907) 789-7673 should have questions or desire further 
comment regarding this issue.

With Regards,

fkds l/
Rod Moline 
Executive Director



A S E T S *
‘ Alaska Specialized Education and Training Services, Inc.

A Non-profit Alaskan Corporation
K a r e n  W a r d ,  E d . D .

E x e c u t i v e  D i r e c t o r

Representative Jchnny Ellis 
State Capitol, Room 204 
Juneau, Alaska 99801 -1182

Dear Representative Ellis:
This letter is to express our support of HB324 (State 

procurement preferences for people with a disability). This bill will 
benefit Employment Programs such as ASETS and encourage the 
private sector to hire people with disabilities. It also provides an 
incentive for Title i  o f the Americans with Disabilities Act.

The private sector is under the false perception that state 
funded employment programs are unfair competition. It is 
important to note that state grants from Health and Social Service are 
not used to subsidize commercial operations. These grants are used 
to provide additional staff and resources to train and support people 
with developmental and psychiatric disabilities in employment. In 
other words, grants pay for the extraordinary training expenses 
associated with the population. All expenses related to the 
production o f goods and services which create jobs for persons with 
disabilities served through our programs arc solely supported by 
income generated through contracts. In other words, all equipment, 
wages (including production supervisors), transportation, raw 
materials, expendable supplies, and administrative overhead are 
paid from the contract. If expensive equipment is needed, wc go to 
the bank and take out a loan

The importance of HB324 is that it will benefit people with 
disabilities. First, it means wages. ASETS has several labor contracts 
with the state and federal government as well as the private sector. 
Over the last 6 years wc have expanded our services through 
contract labor with the state and federal government. The collective 
wages earned by the consumers in our program has increased from 
$174 ,502 (1 9 8 6 ) to $596,933 (1991). These dollars arc spent in

2330 Nichols Street 
Anchorage, AK 99508-3495 
(007) 279-6617
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Alaska! I f one assumes that every dollar spent in Alaska has an 
economic impact of 7 times, the economic impact of our program last 
year was $4 ,178 ,531 . Secondly, Employment Programs manage labor 
(commercial) contracts like any other business person. That is, we 
try to be efficient enough to have income exceed expenses. This 
excess is then used to support our program. Over the last 3 years we 
have served 20 individuals who experience developmental 
disabilities who were on state service waiting lists. Assuming an 
average annual service cost of $8 ,000 - $10 ,000 per person, we have 
saved the state Division of Mental Health and Developmental 
Disabilities at least $320,000 .

W e look forward to HB324 becoming law. Please feel free to 
contact me should you have further questions.

Karen Ward, Ed.D . 
Executive Director

£0 'd SJ.3St» e s :C !  3DX Z fe -frZ -a tlW



S u p p o r t i v e  S e r v ic e  E n t e r p r i s e s
A Division of the Lodge, Inc.

A p r i l  17, 1 9 9 2

R e p .  J o h n n y  E l l i s  
S t a t e  C a p i t o l  

J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  R e p .  E l l i s ,

W e  a r e  w r i t i n g  to y o u  t o  v o i c e  o u r  s u p p o r t  f o r  y o u r  b i l l ,  H B
324. A s  i n d i v i d u a l s  w h o  h a v e  w o r k e d  i n  t h e  f i e l d  of
r e h a b i l i t a t i o n  f o r  m a n y  y e a r s ,  w e  k n o w  it is e s s e n t i a l  t h a t  t h e  
g o v e r n m e n t  w h o  c o n t r o l s  f u n d s  f o r  t h e  d i s a b l e d  t a k e  a p o s i t i v e  
l e a d  i n  e n s u r i n g  t h a t  f u n d s  a n d  s u p p o r t i n g  e f f o r t s  a r e  s p e n t  on 

t h o s e  p r o j e c t s  w h e r e  t h e  m o s t  g o o d  c a n  b e  d o n e .

I n  o u r  o p i n i o n ,  b i l l  H B  3 2 4  is a p r o j e c t  w h i c h  w e  t h i n k  w i l l  
b e n e f i t  n o t  o n l y  t h e  d i s a b l e d ,  b u t  a l l  A l a s k a n s .

I f  t h e r e  is a n y  f u r t h e r  s u p p o r t  f o r  t h i s  b i l l  w h i c h  w e  c a n

p r o v i d e ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  us.

S i n c e r e l y ,

‘jOTnie S m i t h  

P r o g r a m  D i r e c t o r

P.O. Box 100153 • Anchorage. Alaska 99510 • 3608 Arkansas Drive • Phone 243-2661



IS E R  RESEARCH SUMMARY
Institute 0/ Social and Economic Research, University of Alaska Anchorage April 1991, R.S. No. 47

W h a t D o  A la s k a n s  w i t h  D i s a b i l i t i e s  N e e d ?

More than 20,000 Alaskans— 4 percent of the state 
population— are disabled and live outside institutions. 
Most of them are getting medical care, but many lack special 
equipment, information, and other help they need.

These a-e among the findings of a recent ISER survey 
of more than 4,300 Alaska households. It is the first 
survey of its kind in the nanon to determine how many 
disabled persons live on their own and what they need 
to continue living independently. ISER did the survey for 
the Division of Vocational Rehabilitation in the Alaska 
Depanment of Educanon, which w ill use the results to 
improve services for disabled Alaskans.

What Disabilities Do Alaskans Have?

Most disabled Alaskans have more than one disabil­
ity. The estimated 22,220 disabled Alaskans living outside 
institutions report about 61,000 disabilities.

Inability to walk or d ifficu lty walking is the most 
common disability, followed by arthntis; deafness or 
heanng loss; learning disabilities; blindness or vision 
loss; and circulatory or respiratory problems. A var.ety 
o f other disabilities are less common. (Table 1.)

What Services 
Do Disabled Alaskans Need?

Figure 1 shows how many disabled Alaskans need 
specific services, and how many of them are getting what 
they need.

.All disabled Alaskans need medical care, and 85 per­
cent are receiving it— but that leaves 3,400 who aren’t.

Most disabled personsalso need information on their 
disabilities and help in getting benefits and in making their 
problems known. About 70 percent are receiving those 
services— which means several thousand are not.

! Table 1. Most Common Disabilities
, Impaired Mobility 19%

Arthritis 12%
Deafness or Hearing Loss 12%
Learning Disability 10%
Blindness or Vision Loss 9%
Circulatory or Respiratory Disorder 8%
Others 30%

Estimated Number of Alaskans i
with One or More DisabilitiesI 22,220 |

Average Number per Person
1

2.75 ;

Many disabled Alaskans also need information on 
special equipment or the loan of equipment, as well as 
newsletters to tell them about available services. Fewer than 
half o f those who need equipment information or loans 
are getnng what they need, and only 20 percent are receiv­
ing newsletters.

Large numbers of disabled Alaskans also need job 
training, centralized information and counseling about 
their disabilities, and suppon groups. Most (70 percent) 
are getting job  training and counseling, but fewer than 
half get centralized information and only 20 percent 
belong to support groups.

Wlu.t Special Equipment 
Do Disabled Alaskans Need?

Figure 2 shows kinds of special equipment or infor­
mation about available technology disabled Alaskans need.

Disabled Alaskans most commonly need devices to 
help them hear, see, or speak better (either in person or 
over the telephone); wheelchairs, walkers, and other de­
vices to improve mobility; and building modifications for 
their homes or offices.

This Research Summary is based on An Assessment of the Needs of Alaska Residents Who Are Disabled, 
by Virgene Hanna and Jack Kruse. The full report is available from ISER at a cost of 10 cents per page.

77us publicanon is printed on recycled paper.



j F i r s t  I m p r e s s i o n s
■  ___

E a s i n g  t h e  d i s a b l e d  i n t o  t h e  w o r k p l a c e
3v DEBORAH A. SAKAMOTO

“In m y  d e p a r t m e n t  ... there are six job 
coaches, each w i t h  aoout six to eight people on 
their case load.

'I'm w o r k i n g  with (a disabled person) right 
r.ow. T h e  I invoicing) m a c h i n e  w e  are w o r k i n g  

m  is very frustrating. It's frustrating to me. 
hut I can t let hi a  see that. I h a v e  to be able to 
ask h i m  if he's frustrated, to see if he can 
a c k n o w l e d g e  that, a n d  then encourage h i m  to 
:.ikc  a break

"I also h a v e  to m a k e  sure to tell h i m  that it 
is O K  to be frustrated. H e  m a y  not even k n o w  
that :t is frustration he's feeling.

'With proper training, (mentally a n d  -ohysi- 
rally disabled peoole) function wonderfully. If I 
ever have m y  o w n  business. I w o u l d  hire 
disabled people because they are loyal —  thev

will a l w a y s  be there. T h e y  love performing for 
themselves a n d  getting the feedback that they 

are doing a wonderful job " ft

Z Deborah Sakamoto is a Daily News editorial 
assistant.

M
arv Danes. .111. job coach for the disa­
bled.

Hares' career with A l a s k a  Specialized 
Education Training Services —  a non-profit 
business that trains disabled people for the 
workplace —  started seven years ag o  w h e n  she 
lulisiituted for a cafeteria w o r k e r  at A S E T S .

M v  supervisor finds an available job a n d  
T.en w e  try to m a t c h  it with a worker. A  job 
•until is then selected to train for that job 
.efore a w o r k e r  is trained. I've learned m a n y  a 
;o'o. I'm a jack-of-all-trades. O n e  of the first
• ites I h a d  w a s  out at the airport learning h o w  
to s w e e p  carpets.

'I've learned h o w  to pull carts a n d  w o r k  the
• iishwashers at H u m a n a  Hospital. .. . W e  h a v e

contract at the c o m m i s s a r y  out o n  base to 
learn h o w  to stock. I also did janitorial w o r k  at 
•he old federal building. T h e y  h a v e  nine miles 
of carpet that w e  h a d  to v a c u u m  every night. 
That is w h e r e  a w o r k e r  d r o p p e d  a lot of 
weight.

" W e  h a v e  w o r k e r s  in a veterinary clinic 
cleaning cages a n d  m o v i n g  animals a n d  another 
w h o  w o r k s  at A l a s k a  Silk Pies. W e  also h a v e  
people at A l a s k a  Cleaners.

" W e  are trying to branch out to other jobs 
:hat offer m o r e  versatility. W e  don't w a n t  to 

jive t h e m  only 'grungy jobs' that no o n e  else 
wants. W e  w a n t  t h e m  to take pride in w h a t  
'.hey do.

"It gives the disabled a m o r e  fulfilling life 
am. is a learning experience for the c o m m u n i t y .  
Getting the disabled into the w o r k p l a c e  is 
better than keeping t h e m  in sheltered w o r k ­
shops. out of sight.

"I h a v e  no official education for this job. I 
think it helps c o m i n g  f r o m  a large family 
because you're used to getting along with all 
different kinds of people. I h a v e  nine brothers 
an d  sisters. I'm right in the middle.

T h e  m o s t  important trait on e  m u s t  h a v e  for 
this )ob is the ability to get along with people. 
It's a m a z i n g  the a m o u n t  of patience I've 
learned since i've h a d  this job. Y o u  try a n d  put 
yourself in their position a n d  realize y o u  have 
to keep trying different w a y s  to get t h e m  to 
understand tthe required task). E a c h  trainee 
functions at a different level. Y o u  h a v e  to put 
yourse.f in their shoes a n d  try to get the point 

across to them.

T h e  organization’s supervisor liked the w a y  
>lie w o r k e d  with the disabled a n d  offered her a 
p e r m a n e n t  position training both mentally a n d  
phvsicaily handicapped people to w o r k  for 
various em p l o y e r s  in tiie c o m m u n i t y .

Hut before H a n e s  can train a worker, she has 

to learn the task at h a n d  herself.
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