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a mere bind ing n u ld . * ' "  Further, (he court 
noted that at the tim e o f the aud it, neither 
party to the agreement (o r the b ind ing 
aud it viewed the event as a subm ission ro 
a rb itra tion , based on these find ings , the 
coun concluded tha t it coi .d not say as a 
matter o f law tha t the parties ’ agreement 
constitu ted an agreement to a rb itra te , 
thereby denying the aud ito rs ' c la im  that 
they were immune from  suit.

I)  A rb itra l P ro ce ss

A  reading o f the case law discloses that 
the doctrine o f a rb itra l im m un ity includes 
the a rb itra l process, much like the expan­
sion o f the doc tr ine o f ju d ic ia l im m un ity 
to include the adm in is tra tive work ings o f 
the courts. F o r example, in C orbin v. 
W ashington F ire <£ M arin e  In s. C o .," the 
issue before the cou rt was whether evidence 
given in an a rb itra t io n , a lthough allegedly 
libelous, was unqua lifie d ly p riv ileged . Tne 
court held tlia t the im m un ity was absolute, 
ru lin g tha t tes tim ony given at the a rb itra ­
tio n proceeding was protected. It stated 
tha t the princip le o f absolute im m un ity was 
“ essential to the maintenance o f a rb itra ­
t io n , ’ ’ fo r if :

a rb itra tio n is to  be safely u tilized as 
an e ffec t've means o f resolv ing con ­
troversy, the abso lu te im m un ity at­
taching to its proceedings must extend 
beyond the a rb itra to rs themselves; it 
must extend to  a ll “ ind ispensab le " 
p roceed ings ... .  T o  urge tha t the im ­
m un ity shou ld be lim ite d to the a rb i­
tra to rs would be s im ila r to argu ing 
tha t ju d ic ia l im m u n ity shou ld go no 
fu rth e r than the ju d g e ."

A  review o f pertinen t court decisions in ­
dicates that the doc trine o f a rb itra l im ­
m un ity is absolute when it closes the doo r 
to co lla te ra l attacks fo r c iv il lia b ility  o f 
a rb itra to rs and a rb itra l in s titu tio ns . One 
decis ion in Which im m un ity was granted to 
b o th the a rb iira to t and the a rb itra tio n 
agency is R u ben stein v. O tte rb o u rv ."
Samuel Rubenstein was a party to nn a r­

b itra tio n . A t the onset o f the hearings, he 
requested tha t the Cha irm an o f the th icc - 
member panel o f a rb itra to rs d isqua lify 
h im se lf. The request was denied and ihe 
adm in is tra tive agency, the American A rb i­
tra t io n Assoc ia tion (A A A ) , refused to 
resign the a rb itra to r . A n award was ren­
dered and Rubenstein successfully moved 
to vacate it on the ground o f alleged m is­
conduc t based on the A A A ’s refusul to 
in tervene. Rubenstein then fil -d a second 
action to recover legal fees incurred d u r­
ing the vacated proceedings. The a rb itra to r 
and the A A A  moved fo r summary ju d g ­
ment on the ground th a t the cause o f ac­
t io n was w ith o u t m erit.
T he coun granted the m o tio n . It found 

tha t the a rb itra to r was entitled to a rb itra l 
im m un ity , and rejected Rubcnste in ’s at- 
’ cm p t to d istingu ish th is case from  the 
J  a  b y  Ion M ilk  a n d  C ream  Co. case, deem­
ing it a d is tinc tion w ith ou t a difference. As 
fo r the A A A , the cou rt concluded tha t it , 
too , ’ ’ cannot be held liab le fo r (the a rb i­
t r a to r ’s) ac tions .’ ’ "  I t reasoned tha t:

bodies such as the (American A rb it ra ­
tion ) Association arc recognized by the

2) A rb itra l Institu tion s

53. Id. at 722.
54. 1273 F. Supp. 393 (C .S.C. IMS). cS fd . 398 

F.2d 543 (4th C ir. 1968).
55. 1278 F. Supp. at 393.

56. Nuts that immunity may also be specifically 
accorded to an arbitral institution pursuant 
to a statutory provision. See Criffm v. 
American Arbitrutiun Association, 455 
N.W.2d 322 (M ich. C l. App. 1990).

57. 357 N.V.S.2d 62 (N .Y , Civ, Ct. 1973). 
5S. Id. at 63.



law ,.. .  They perform with respect to 
arblttntor's functions .im ilar to those 
performed by the Judicial Conference, 
the Administrative Hoard' and the 
Appellate Division * ith  respect to 
judges, They arc in effect quasi-judi­
cial organizations; and an expanding 
umbrella o f immunity is . . .  extended 
over them ."

Another example wherein a court ex­
tended arbitral immunity to an arbitral 
association is Corey v. New York Slock Ex- 
c h a r n e , "  George Corey inverted in the 
stock market under the guidance o r a 
friend who was an account executive with 
Merrill Lynch, Pierce, Fenner & Smith. His 
friend suffered a stroke but returned to 
work and continued to handle Corey’ s ac­
count. He subsequently retired btcause o f 
medical reasons and Corey’ s account was 
transferred to uno'O.r Merrill Lynch em­
ployee. Corey’s stock portfo lio declined in 
value and he was forced to liquidate it. 
Pursuant to the brokerage contract Corey 
signed when he opened his account, which 
provided for aroitration under the auspices 
o f the New York Stock Exchange (NYSE), 
Corey initiated arbitration proceedings 
against Merrill Lynch. The dispute was 
whether the brokerage firm should be liable 
fo r permitting a stockbroker to continue 
advising clients while incapacitated. Speci­
fically. Corey alleged that his loss "resulted 
directly from [his friend’ s] impaired judg­
ment as a result o f the stroke and from 
Merrill Lynchfs negligence in allowing 
him] to return to work before he was cap­
able o f intelligently advising customers.’ ’ *’ 
After two hearings before an NYSE panel, 
an award was rendered dismissing Corey’ s 
claims and assessing casts against him.

Instead o f appealing the decision, Corey 
filed an action against Merrill Lynch, 
claiming that it conspired with the NYSE 
to deprive him o f a fair hearing. The ac­
tion was dismissed, and Corey filed an ac­
tion against the NYSE, alleging wrongdo­
ing in the selection o f the arbitrators and 
in the administration o f the arbitration 
hearings. This action was also dismissed 
and Corey appealed. Agreeing with the 
lower court’ s findings and conclusions, the 
appellate coun affirmed the order dismiss­
ing the action.

The court found without merit Corey’ s 
arg Jinent that the NYSE was liable for any 
alleged wrongdoing by the arbitrators. It 
further concluded that arbitrators and 
arbitration-sponsoring agencies are im­
mune from civil liability for arbitrators’ 
acts arising out o f contractually agreed 
upon arbitration proceedings. Specifically, 
the court pointed out that the extension o f 
"immunity to arbitrators and the boards 
which sponsor arbitration finds support in 
the case law, the policies behind the doc­
trines o f judicial and quasi-judicial im­
munity and policies unique to contractually 
agreed upon arbitration proceedings."*1 It 
stated that:

arbitral immunity is essential to pro­
tea  the derision-maker from  undue 
influence and protect the decision­
making process from  reprisals by dis­
satisfied litigants—  Because federal 
policy encourages arbitration and 
arbitrators are essential actors in fu r­
therance o f that policy, it is appropri­
ate that immunity be extended to 
arbitrators fo r acts within their juris­
diction.. , .  [W )e believe that arbitral 
immunity is essential to the main­
tenance o f  arbitration by contractual 
agreement as a viable alternative to the

59. Id. at 63-64.
60. 691 r.2d 1205 (I9S2).
61. Id. at 1208. 62. I d .  at 1209.
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)

ju d ic ia l process fo r the sctilem cn i o f 
con trove rs ies ,. .* '

The court went on to conclude tha t the ex­
tension o f inunun ity to "encompass boards 
wh ich sponsor a rb itra tio n is a nn tu ra l and 
necessary product c f the policies unde rly ­
ing a rb itra l im m un ity ; otherw ise the im ­
m un ity extended to a rb itra to rs (w ou ld be) 
illu s io n a ry ."* *
T o  date, l ia a r  v. T igerm an *1 appears to 

be the on ly commercia l case in w h ich an 
a rb itra to r and the adm in is tra tive organiza­
tio n were denied a rb itra l im m un ity , T h is 
case is an exception, however, and no t the 
ru le . B a a r involved an action against an ar­
b itra to r and the adm in is tra tive agency fo r 
breach Of con trac t and negligence because 
the a rb itra to r rendered a late award. The 
hearings had proceeded fo r more than 
three years and, a fte r it was closed, an 
award was supposed to have been rendered 
w ith in 30 days. The panics agreed to a tw o - 
m on th extension, bu t the a rb itra to r s till 
fa iled to render his award . Objections were 
file d in w ritin g , to rescind the a rb itra to r 's 
a u th o r ity  to ru le on the case. In add itio n , 
an action was filed against ihe ? '. it ra to r 
and the adm in is tra tive agency, bu t i t was 
dism issed on the ground o f a rb itra l im ­
m un ity , The orde r dism issing the action 
was reversed on appeal.
T he appellate court held tha t an a rb itra ­

to r w ho breaches his con trac t to render a 
tim e ly award is no t en titled to a rb itra l im ­
m un ity . I t  fu rth e r noted tha t a rb itra l im ­
m un ity does no t extend to priva te a rb iu a - 
tio n associations fo r actions tha t are 
adm in is tra tive ra the r than d iscre tionary. 
The cou rt reasoned tha t an a rb itra to r 
ceases to be judge lik c in  his actions i f  he 
fads to render a tim e ly award . Because the 
im m un ity tha t wou ld p ro te c t the sponsor-

63. Id. at 1211.
64. }d.
65. 189 Cal. Rptr. 634 (Ct. App. 1983).

ing o rgan iza tion extends from  the a rb itra ­
to r, it concluded tluu ihe sponsoring organ­
iza tion cannot c la im im m un ity when the 
a rb itra to r has been denied im m un ity .
F o llow ing B a a r , because o f the need to 

coun te ract its po ten tia lly ha rm fu l effects, 
S J t . 1001 was proposed in C a lifo rn ia to 
give a rb itra to rs the same im m un ity from  
c iv il lia b ility  accorded to ju d ic ia l o ffice rs 
when acting in the capacity o f a rb itra to rs 
under statute o r contract.** The purpose o f 
the b ill was to cod ify case law extend ing 
ju d ic ia l im m un ity to a rb itra to rs and to 
abrogate the B a a r ru lin g .* ’ Specifica lly , 
proponents o f the b il l argued tha t the

lim ita tio n o f a rb itra l im m un ity recog­
n ized by B a a r w ill have a 'c h ill in g  ef­
fec t' on the u t i l i ty  o f a rb itra t io n by:

(a) M ak in g i t more d if f ic u lt to fin d 
in d iv id u a ls  w il l in g  to  serve as 
arb itra to rs .

(b) P lacing un fa ir burdens on a rb itra ­
to rs, especially in complex commercial 
cases, to render though tfu l and correct 
decisions (e .g ., the a rb itra to r may 
become more concerned w ith render­
ing a tim e ly decision ra ther than u well 
though t o u t decis ion).

(c) Fostering the p ro life ra tio n o f law ­
suits against a rb itra to rs by th jse dis­
satisfied w ith  the award.**

The b ill was u ltim a te ly passed by the Sen­
ate and Assembly w ith o u t a dissenting

66. The b ill, which was introduced b> Senator 
Ralph Dills, was sponsored by me Scare Bar 
Conference o f Delegates and drafted by the 
San Francisco Bar Association.

67. From commentary on S.B. 1001 by Chair­
man Bill Lockyer, Senate Committee on 
Judiciary (1985-86 Regular Session) and 
Chairman Eli’nu M. Harris. .Assembly Com­
mittee on Judiciary (1985).

68. Id ., Harris at 2-3 (1985).
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vo le .* ' It is cod ifie d in C a lifo rn ia C iv . 
P roc. Code § 1280,1. On September 12, 
1990, S.B . 1951 was signed in to law , ex­
tend ing the repeal date o f Section 1280.1 
from  January I , 1991, to January 1, 
1996."’ Note that this law supplements, and 
does not supp lant, common law im m un ity .
A ga in , the ru lin g in B a a r is an overru led 

exception, not the ru le . M ore recen tly , in 
fac t, a federal cou rt has rea ffirm ed the 
po licy o f extend ing a rb itra l im m un ity to 
encompass the adm in is tra tive organization. 
In A u siern v. T he C hicago B o a rd  O ption s 
E xch an ge. In c.,''1 the court held that an ac­
tio n could no t be main ta ined against the 
Chicago Board Options Exchange (CBOE) 
fo r menta l anguish and expenses aris ing 
f io m  defend ing a m otion to co n firm  an 
a rb itra t io n award .
Esther Aus ie rn and her husband were 

parties to a lim ite d partne rsh ip agreement 
w ith  Fried T ra d in g Company. A  dispute 
arose and Fried file d a pe titio n w ith  the 
CBOE fo r a rb itra t io n pursuan t to the ir 
agreement. The master was accep'cd by the 
CBOE . The Austerns subsequently w ith ­
drew the ir appearance, answer, and coun­
te rc la im  in the a rb itra t io n upon learn ing 
tha t F ried was a d iffe re n tly con figu red en­
t ity  from  the com pany w ith which they ex­
pected to a rb itra te . A rb itra t io n  proceeded 
and an award was rendered in fa vo r o f 
Fried . Fried moved to con firm  and the 
Auste rns opposed. C o n firm a tio n was 
denied on the ground tha t the Austerns 
were not given adequate notice o f the hear­
ings. The Austerns then file d an action 
against the CBOE fo r damages fo r m en ta l

69. S.B. No. 1001 —  D ills, Senate Weekly H is­
tory, California Legislature at Sacramen­
to . 1985-86 Regular Session (Friday, Sep­
tember 13, 1985).

70. This was also introduced by Senator Ralph 
Dills.

71. 716 F. Supp. 121 (S .D .N .Y . 1989); a fj'd . 
898 F.2d 882 (2d C ir. 1990).

anguish and fo r expenses incurred in de­
fend ing against F r ie d ’6 co n firm a tio n 
pe tition .
The CBOE argued tha t it was protected 

from  suit under the quas i-jud ic ia l im m un i­
ty doctrine, and the court agreed. The court 
noted that the doctrine o f a rb itra l imm un i­
ty arose from  policy considerations under­
ly in g  ju d ic ia l im m un ity— namely, to p ro ­
tect the " in te g r ity o f the acc ision-m aking 
process from the fear o f reprisals by d is ­
satisfied l i t i g a n t s . Im m u n i t y , the cou rt 
continued, was "ex tended to a rb itra io rs 
[because o f] the func tiona l com parab ility 
o f the arb itra to rs ' decis ion-making process 
?nd judgm ents to those o f judges .. . ,
Tic coun also stated tha t a second po licy 
reason fo r the extension o f im m un ity was 
to develop and mainta in a poo l o f qualified 
ind iv idua ls w illin g  to act as arb itra to rs .
Because notice o f the proceeding is " i n ­

teg ra lly related to the process o f a rb itra ­
t io n , " the cou rt rejected the Auste rns ’ 
argument tha t m a iling notice o f tire hear­
ing was a m in is te ria l and no t a quasi- 
ju d id a l a c t." I t also ruled tha t the Austerns 
had already received the app rop ria te re lie f 
tha t was sought when they successfully 
defeated the con firm a tio n o f the award 
because such defeat is the result o f the cor­
rective review prov ided fo r in the F A A . 
Consequently, the Austerns1 compla in t was 
dismissed on the ground o f a rb itra l im m un ­
ity . The Austerns 2ppca lrd .
The appellate cou n stated th a t the cen­

tra l question on appeal was "w h e th e r a 
commercial organiza tion sponsoring a con­
trac tua lly agreed upon a rb itra t io n is im ­
mune from  d v i l lia b il i ty  fo r im p rope rly 
n o tid n g  the a rb itra tio n hearing and im ­
properly selecting the a rb itra tio n pane l.,MI 
I t concluded in  the a ffirm a tive and declined

72. 716 F. Supp. at 124.
73. Id.
74. Id.
75. S9S F.2d at 8S3.

€
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to accept the Austerns’ contention thut the 
conduct o f the CBOE fell outside the scope 
o f arbitral immunity.

The court found persuasive case law 
reflecting the view that the "scope o f quasi- 
jud ida l immunity is defined not by the 
identity o f the actor but by the nature o f 
the function performed, namely freeing the- 
adjudicative process and those involved 
therein from harassment o r intimida- 
tion.’ ’ 7* Reviewing the "functional com­
parability" between an arbitrator’ s role in 
a contractually agreed upon arbitration 
proceeding to that o f a judicial counter­
part, the court found that other "Courts 
o f Appeals that have addressed the issue 
have uniform ly immunized arbitrators 
from civil liability fo r all acts performed 
in their arbitral capacity.” 77 It agreed with 
the policy concern.'; stated by the appellate 
courts that arbitral immunity is "essential 
to protect the decision-maker from  undue 
influence and protect the decision-making 
process from  reprisals by dissatisfied 
litigants.'” *

The court rejected the Austerns’ conten­
tion that the acts complained o f were mere­
ly ministerial and outside o f the decision­
making process. It stated thai the extension 
o f arbitral immunity to include agencies 
sponsoring arbitration is a natural and 
necessary product o f  the policies underly­
ing arbitral immunity because to do other­
wise would render illusory the immunity 
extended to arbitrators. Moreover, the 
court reasoned, there would be little value 
to the whole arbitral procedure i f  one were 
to shift the liability to the sponsoring asso­
ciation, Accordingly, the CBOE, as the 
commercial sponsoring organization, was 
entitled to immunity fo r all functions that

u ic in tegra lly relutcd to the a rb itra l process.
The coun also explained that the Aus- 

terns’ choice o f words to describe the acts 
complained o f as ministerial or administra­
tive, as opposed to discretionary, “ misse[d| 
the mark, since the scope o f arbitral im­
munity is denned by the functions it pro­
tects and serves.’ ” ’ It went on to explain 
that the acts at issue were "performed di­
rectly in the CBOE ’s management o f con­
tractually agreed upon arbitration (and) 
were sufficiently associated with the ad­
judicative phase o f the arbitration to justify 
i m m u n i t y . T h e  coun reasoned further 
that "(rjeducing the CBOE ’s immunity 
based on the arbitral deficiencies present 
here would merely serve to discourage its 
sponsorship o f future arbitrations— a 
policy that is strongly encouraged by the 
Federal Arbitration Act.’ ” 1 

Because the coun was "unwilling to un­
dermine this policy by parsing the arbitra­
tion process,”  it held that "arbitrators in 
contractually agreed upon arbitration pro­
ceedings are absolutely immune from 
liability in damages for a ll acts within the 
scope o f  the arbitral process [and that] the 
CBOE is immune from liability in damages 
fo r its conduct in sponsoring the arbitra­
tion proceedings in question."'1 The judg­
ment o f  the lower court in dismissing the 
Austerns’ compl3im was affirmed. 

Another example is City of Milan v. 
Bruce A . Rankin & A ssociatesThe Milan 
Downtown Development Authority (DDA ) 
contracted with Bruce A. Rankin & Asso­
ciates fo r architectural, planning and finan­
cial consultation services. An arbitration 
provision was included in their contract. A 
dispute arose, and Rankin filed a claim

79. Id.
75. 898 F.2d at 883, 80. Id.
76. Id. at SS5. 81. Id.
77. Id. at 886. 82. Id. at S87.
78. Id. (quoting trom Corey, supru note 60, 83. Slip op., No. 9G-390S0-AZ (Mich. Cir. Ct

691 F.2d at 1211). Sept. 17, iy90).



w ith ihe American A rb iirn tio n Associa tion 
(A A A ) against both the C ity o f M ila n and 
the DD A . The C ity filed its response w ith 
the A A A , alleging that it was not a purty 
to the contract and hro to t agreed to ar­
b itra tio n . The A A A  considered th is as an 
"issue o f a rb itra b ility " and le ft it to the ar­
b itra to rs fo r resolu tion. A rb itra tio n was 
held and an awurd was rendered jo in t ly  and 
severally against the C ity and the D D A . A n 
action was filed by the C ity against Rankin , 
the A A A , and the arb itra to rs , alleging that 
the a rb itra to rs “ exceeded the ir ju r is d ic ­
t io n . "  The C ity also sought to en jo in en­
forcement o f the award, as well as damages 
from  each o f the defendants.
The issue before the coun was whethe r 

the A A A  and the arb itra to rs enjoy "qua s i- 
ju d lc ia l" im m un ity from  su it. It noted tha t 
the U n ifo rm  A rb itra t io n  A c t (U A A ) , 
wh ich was adopted in M ich igan , docs no t 
con ta in any grant O f im m un ity . The cou n 
d id not fin d this to be a prob lem  since 
many o the r states th a t have adopted the 
U A A  also “ have subscribed to such an im ­
m u n ity ." * * I t found tha t a rb itra b il i ty  o f 
a d ispute is one fo r the cou rt, n o t the 
a rb itra to rs , to decide. In th is instance, 
however, neither o f the parties sough t a 
de te rm ina tion by the cou rt on the issue o f 
a rb itra b ility  p r io r to the a rb itra t io n p ro ­
ceedings. Consequently, the m atte r was 
decided by the a rb itra to rs . The cou rt dis­
agreed w ith the C ity ’s con ten tion th a t im ­
m un ity ought not to  be extended in th is 
case because the a rb itra to rs exceeded the ir 
scope o f au th o r ity by a rb itra ting a cla im 
against

someone who d id not agree to a rb itra t io n . 
I t found lliu t an analogy to ju d ic ia l im ­
m un ity was app rop tia ic in this case, no ting 
that (he

mere fac t tha t a tr ib u n a l may subse­
quen tly be found to be w ith o u t ju r is ­
d ic tion over a pa rty does not neces­
sarily s tr ip  the cou rt o f the c loak o f 
im m un ity ar.d render the judge liab le 
to tha t party lo r damages fo r exercis­
ing such ju r is d ic tio n . [The cou rt rea­
soned th3 t tjh is concept is even more 
com pe lling in the realm o f a rb itra tion 
because the pro testing pa rty has a 
means o f resolving the “ ju r is d ic t io n ”  
question o f a rb itrab ility w ith ou t being 
firs t requ ired to go th rough a hearing 
on the m e rits .1’

In  th is instance, the C ity sued the A A A  
and the a rb itra to rs fo r damages fo r mak­
ing a decision on the a rb itra b ility  issue, 
even though it elected to fo rg o the p re ­
a rb itra t io n remedy o f an app lica tion fo r a 
stay o f the a rb itra tio n proceeding. The 
cou rt concluded tha t the decision o f the ar­
b itra to rs on the a rb itrab ility issue "w as no t 
so outside the scope o f the ir au tho r ity as 
to subject them , o r the (AJssoda tion , to 
lia b il i ty  fo r damages fo r m ak ing the deci­
s io n . '” * I t reasoned tha t, “ (g jivcn the lack 
o f a con tra ry jud ic ia l order, the arb itra to rs 
were in fac t required to make the threshold 
de te rm ina tion o f a r b in b i l i r v . ” *7

Id. ai 4.

S5. Id. at 5.
So. Id. at 6.
S7. Id.
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^ain9t tho curb. In 
the intoxicated driv- 

••e away upon being 
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•naca.
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.pp.3d Supp. 1, 262 
he proposition that 
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Jartia 's conviction o f 
nder the Influence 
■n.Code, { 664). Gar* 
y the o fficers in the 
iane”  (id. Supp. a t 6, 
a freeway. Garcia, 

a in tho driver’ s seat, 
a rt the engine. The 
vehicle ro ll 15 to 20 

.-ectly concludod this 
ficient evidence that 
ihicle." (Jd. Supp. at 

As G arcia properly 
ovement”  o f the ve- 
c : evidence that the 
driven.”  [Citation.^ 

.5=5) 176 Cil.App.3d 
: r .  540 ].)”  (JPeople v, 
-ai.App.8d at Supp. 4,

vehicle movement in 
jnstive o f the distinct 
lidity o f respondent's 
vea the sufficiency o f 
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.vision (a) and Penal 
a  clear such a convic* 
•. the absence o f direct 
,e., movement) i f  there 
matantial evidence o f 
c. Wilson, supra, 176

3. 222 Cal.Rptr. 540.)
Ir.d O fficer B rann sub- 
ib iy  believed a misde- 
being committed in his 
respondent exercised 
. r.trol over the vehicle 
within the meaning o f 
vision (a).

HOW ARD v. D R A PK IN  
cu»*jI71 c«i.*t>u. rts (c»Upji.iin,iu \rx>)

DISPOSITION
Wo reverse tho judgment and direct the 

tria l court to deny the writ o f mandate and 
reinstate the revocation order.

The parties are to bear their own coats.

D EV IC H , Acting P J ., and VOGEL. J., 
concur.

* M taualll WTIM^

V lc ltie  HOW ARD , P la in t i f f  
and Appellant,

v. ,
Robin D R A PK IN , Defendant 

and Respondent.
Civ. B041&69.

Court o f Appeal, Second District, 
Division 3.

Ju ly  31, 1SD0.-

Mother brought action against psychol­
ogist who was hired by both parents to 
evaluate child's allegations that fa ther had 
sexually abused child, fo r  purposes o f cus­
tody dispute, alleging professional negli­
gence, intentional infliction o f emotional 
distress, negligent infliction o f  emotional 
distress and fraud . The Superior Court, 
Los Angeles County, Aurelio Munoz, J., 
dismissed action, and appeal was taken. 
The Court o f Appeal, Croskey, J ., held that; 
(1) psychologist was entitled to common- 
law immunity as quasi-judicial o ffice r par­
ticipating in judicial process, and (2) psy­
chologist was entitled to statu tory privilege 
fo r publication in judicial proceeding.

A ffirm ed.
Danielson, J., filed opinion concurring 

in par. and dissenting in part.

1. Judges * “ 3<!

"Judicial immunity”  bars civil actions 
againat judgos fo r acta performed in exer­
cise o f  their judicial functions, and applies 
to a ll judicial determinations, including 
those rendered in excess o f judge’s jurisdic­
tion, no matter how erroneous o r even mali­
cious o r corrupt they may be.

See publication Wordi and Phrases
fo r other jud ic ia l constructions and
definitions.

2. Judges <U»36
In  order to determine whether individ­

ual has quuai-judicial immunity, court eval­
uates connection between individual's activ­
ity and judicial process rather than status 
o f Individual

3. Judgtii «:»86
Nonjudiria l persons who fu lf i l l quaai- 

jud k ia l functions Intimately related to jud i­
cial process arc entitled to absolute quasi- 
judicial immunity for. damage claims aris­
ing from  their performance o f duties in 
connection with judicial process.

4. A rb itra tion  «^47 
Judges <*^86

Absolute quasi-judicial immunity is ex­
tended to those neutral third-parties fo r  
their conduct in perform ing dispute reso lu­
tion services which are connected to judicial 
process and^involve either malting o f  bind­
ing decisions, making o f findings o r recom­
mendations to court o r arbitration, media­
tion, conciliation, evaluation o r o ther sim­
ilar reaolutioD o f pending disputes.

5. Physic ians and Surgeons «»15(2S)
Psychologist who was hired by parents 

to evaluate facta and circumstances su r­
rounding child's accusation that fa the r had 
sexually abused child, fo r  purposes o f cus­
tody dispute, was entitled to absolute qua­
si-judicial immunity from  mother’s action 
alleging professional negligence, intention­
al infliction o f emotional distress, negligent 
infliction o f emotional distress and fraud ; 
paychologist was engaged in evaluation fo r 
purpose o f resolving pending dispute.

f
K

i t



1. Civil Cade jeetlon *7, subdivision 2 provides 
in relevant part that w ith certain exceptions fo r 
dissolution o f  i s u i T t t j e  p r o c e e d i n g ,  “ A p r i v i ­

leged publication or broadcast is one made 
. . . (11) 2. In any . . . (2) jud ic ia l proceeding. . .
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6. T o rU

Psychologist who was hired by parents 
to evaluate child’a allegations that father 
had sexually abused child, fo r purposes o f 
child custody dispute, wan immune from 
mother's action alleging profcsoionul negli­
gence, intentional infliction o f emotional 
distress, negligent infliction o f emotional 
distress and fraud pursuant to Btatutory 
privilege fo r publication in judicial proceed­
ing; alleged w rongfu l communications by 
psychologist were made in judicial proceed­
ing, publications had connection to case, 
psychologist was invited, and ultimately 
court-approved participant, and communica­
tion was made to achieve objects o f litiga­
tion. West's Ann.Cal.Civ.Code § 47, aubd. 
2.

Overland, Berke, Wesley, filta , Randolph 
& Levanaa and Michael I. Levanas, Los 
Angeles, fo r p la in tiff and appellant.

P roskauer, Rose, Goetx & Mendelsohn 
and Steven G. Drapkin, Los Angeles, fo r 
defendant and respondent.

Gibson, Dunn & Crutcher, Richard Cher 
nick, Eiieen Hale. Los Angeles, fo r  amicus 
curiae on behalf o f defendant and respon­
dent.

CROSKEY , Associate Justice.
P la in tiff Vickie Howard (“ p la in t if f ’ ) ap­

peals from  a dismissal entered a fte r a de­
m urrer to her second amended compiaint 
was sustained without leave to amend. 
The instant case evolved from  a fam ily law 
matter in which child custody and visitation 
were in dispute (the "underlying action” ). 
Defendant Robin D rapkin ("defendant” ), a 
psychologist, performed an evaluation o f 
p lain tiff and her fam ily and p la in tiff now 
claims that defendant acted improperly in 
carrying out that task. .

In this appeal we are asked to determine 
whether tho alleged w rongfu l actions o f 
which p la in tiff complains were performed 
in such a context that defendant can claim

(1) common law Immunity a* a quasi-judi­
cial o fficer participating in tho judicial pro­
cess or (2) statutory privilege under Civil 
Code ooction- 47, subdivision (2) ("section 
4 7 (2 )" )1 fo r  a publication in n judicial p ro­
ceeding. We conclude that defendant, act­
ing in the capacity o f a neutral third person 
engaged in e ffo rts to 'c ffect a resolution o f 
a fam ily law dispute, La entitled to the 
protection o f quaai-judicial immunity fo r 
the conduct o f such dispute resolution ser­
vices. We also find that the litigation privi­
lege provided f o r  in section 47(2) applies to 
the facts o f this case. Wo therefore a ffirm  
the dismissal o f p la in tiffs  complaint.

FACTUAL AND PRO CEDU RA L 
• • BACKGROUND

Tills case arises in the context o f a fam i­
ly  law dispute over custody and visitation 
rights with respect to the minor son o f the 
p la in tiff and her fo rm er husband, Robert. 
The dispute was one o f  a series and in­
volved charges o f physical and sexual 
abuse. P la in tiff initiated fam ily law pro­
ceedings in which aha sought to have Rob­
ert's custody and visitation rights terminat­
ed. Prior, to any court hearing, p la in tiff 
and Robert catered into a stipulation which 
provided that tho defendant, a3 an indepen­
dent psychologist, would evaluate the facts 
and circumstances and render non-binding 
findings and recommendations. This stipu­
lation was ultimately signed by tee court 
and converted into an order.

P la in t iffs  claims againat defendant ap­
parently—onk£-from  ( l) -&  single six-hour 
session between p la in tiff and defendant, 
conducted pursuant to the aforesaid stipu­
lation, in which p la in tiff alleges chat defen­
dant was abusive, (2) defendant’s report 
which p la in tiff claims was negligently pre­
pared, included false statements and omit­
ted crucial information and (3) defendant's 
alleged failure to disclose certain conflicts 
o f interest and lack o f expertise in child 
abuse matters. The pleading before us is 
p la in tiffs  second amended complaint in 
which she had pled causes o f action fo r
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professional negligence, intentional in flic­
tion o f emotional distress, negligent in flic ­
tion o f emotional distress end fraud.

In reviewing the sufficiency o f the com­
plaint wo, o f courso, accept as true a ll o f 
ths properly pleaded allegationa. (J'A ire 
Corp. v. Gregory (1979) 24 Cal.Sd 799, 808, 
167 Cal.Rptr. 407, 598 P.2d 60; B u c k a lo o  
v. J o h n t v n  (1975) 1-1 Cal.Sd 815, 828, 122 
Cal.Rptr. 746, 637 P.2d 866. By her demur­
rer, defendant admits "a ll material facta 
properly pleadod, but not contentions, de­
ductions or conclusions o f fact or law. [Ci­
tation.]" (Serrano v. Priest (1971) 6 Cal.3d 
584, o 9 l, 96 Cal.Rptr. 601, 487 P.2d 1241.) 
P la in t if f a complaint presents the follow ing 
re levan t. allegations.

Defendant is a psychologist licensed by 
the State o f California who was hired in 
that capacity in early Feb ruary 1887 by 
p la in tiff and Robert. She was hired to 
perform  a fam ily evaluation o f p la in tiff, 
Robert and their nine-ycar-old child. Such 
evaluation was necessary because the child 
hrd accused Robert o f physical, emotional 
and sexual abuse. Defendant was to eval­
uate what contact Robert would have with 
the child, i f  any.

Because o f the decision to retain defen­
dant, p la in tiff and Robert agreed to contin­
ue an order to show cause hearing which 
had been scheduled fo r Feb ruary 26, 1987. 
It was fu rth e r continued from  time to time 
while the evaluation was progressing. The 
agreement to hire defendant was put into 
the form  o f a stipulation and was signed by 
p laintiff and Robert and by their respective 
attorneys in the underlying action. ( I t  was 
entitled "ST IPULA T IO N  AND O RDER  
FOR CH ILD  CUSTODY EVA LUA T IO N .") 
The fam ily law judge had not required the 
stipulation, did not participate in d rafting it 
and did not supervise defendant's work. 
Eventually, however, the "o rde r" portion 
of the stipulation was signed by the court 
on August 12, 1967, approximately six 
months a fte r the parties had signed it. De­
fendant's written report, made a fte r her 
evaluation was finished, states that her 
evaluation began March IS, 1967 and ended 
September 3, 1987.

By the t e r m s  o f the stipulation, defen­
dant was authorized to provide written re­
ports, but only to p la in tiff and to Robert, 
not to the court. P la in tiff or Robert could 
call defendant to testify in the custody 
hearings but the court could not. Defen­
dant was obligated to complete her evalua­
tion, to prepare a written report and to 
participate in the proceedings or in a depo­
sition only i f  her fees fo r such activity were 
paid in advance.

P la in tiff alleges that her Fmal evaluation 
meeting with defendant was scheduled fo r 
the evening before tho order to show cause 
hearing. Defendant represented to plain­
t i f f  that this meeting would only last an 
hour and a half. I ;  lasted over six hours—  
from  5:80 pm . to 11:60 p.m. F o r five o f 
those six hours, defendant personally at­
tacked p laintiff, screamed at her, ridiculed 
her, accused her o f lying and fabricating 
evidence, threatened she would, lose custo­
dy o f her son i f  she persisted in believing 
his allegations about his father, and mis­
represented that the child's doctors and 
other experts involved in the case did not 
believe the child had been abuBed. Plain­
t i f f  claims that defendant did thia to induce 
p la in tiff to abandon her belief that Robert 
had abused their c h i l i '

W ith respect to defendant's alleged non­
disclosures, p la in tiff asserts that defendant 
(1) failed to divulge her lack o f expertise in 
the area o f child and sexual abuse, (2) 
failed to disclose that she and Robert had a 
p rior professional relationship in that they 
had spoken and participated together in 
professional seminars and (S) failed to dis­
close that she was a close personal friend 
o f the wife o f o m fo f the partners in the 
law firm  which represented Robert in the 
underlying action.

P la in tiff alleges that in defendant's w rit­
ten report, she neglected to state that a 
September 1979 hospital examination o f the 
child resulted in the examining doctor (1) 
finding evidence o f “  'irritation o f [the 
child's] scrotum glans [sic], penis and shsit 
o f penis' "  and (2) stating that “  'It seemed 
like somebody had beeo chomping on his 
per.is.'"  Besides omitting this and other 
material information in the written report, 
p la in tiff claims that defendant failed to in­
vestigate cenain other relevant matters.
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Finally, p lain tiff assures that defendant 
actod with the intent to circumvent the 
judicial process and to cause p la in tiff se­
vere humiliation, mental anguish,.and emo­
tional and physical distress. P la in tiff 
claims that defendant's acts were w illfu l, 
wanton, malicious and oppressive and ahe 
seeka both compensatory' and punitive dam­
ages.

Defendant filed a general demurrer to 
the second amended complaint, contending 
that ahe has quasi-judidal, quasi-arbltral 
and/or arbitral immunity as well as immu­
nity as an expert witncao. She also 
claimed entitlement to the "Judicial pro­
ceeding" o r litigation privilege set out in 
section 47(2). In opposing the demurrer, 
p la in tiff argued that defendant was not a 
qaaai-judicial o fficer o r an arbitrator, hav­
ing been hired aa a private evaluator, and 
that case law imposes an "interest o f  ju s ­
tice" limitation upon the section 47(2) privi­
lege which would work in this case to de­
feat defendant’s reliance on such defense. 
The tria l court rejected p la in tiffs  argu­
ments and sustained the demurrer without 
leave to amend. An order o f dismissal wa3 
entered February 28, 1989.

son o f defendant’s involvoment as a neutral 
dispute-resolving participant In the judicial 
process and (7) the absolute privilege under 
the provisions o f section 47(2), as a com­
plete bar to p la in tiffs  actions.

D ISCUSSION
Defendant asBertn both o f  these grounda 

and we have concluded that both argu­
ments are meritorious.5 F o r the historical 
and policy reasons discussed bolow, we be­
lieve that absolute quasi-judicial immunity 
la proparly extended to neutral third per­
sons who are engaged in mediation, concili­
ation, evaluation o r sim ilar dispute reso lu­
tion e ffo rts . Ajj to defendant’s second a r­
gument, the issue o f section 47(2) privilege 
has, since the filing o f the briefB herein, 
been resolved .in defendant's favo r by the 
Supreme Court’s decision in Silbcrg v. 
Anderson (1990) 50 Cal.Sd 205, 266. CaL 
Rptr. 638, 786 P.2d 365.

1. Common Law Im m unity

a. Overview o f Judicial Immunity'
[1 ) The concept o f judicial immunity is 

longstanding find absolute, with its roots in 
English common law. I t  bare civil actions 
against judges fo r acts performed in the 
exercise o f their judicial functionsx and it
3. "Immun ity ctcuts fo r 'jud ic ia l’ ic tlocs ; those 
re ia tla" to a function normally performed by a 
Judge and where die parties understood they 
were ce ilin g w ith the judge in. his offic ia l capac­
ity, [C itation!.]" (Clney v. Sacramento County 
Bar Assn. (1989) 212 CaiAppJd 807, f i l l ,  260 
Cal.Rptr. 842.) Thus, the line l i drawn "be­
tween tru ly judicia l acU, fo r which Immunity U 
appropriate, and acu that simply happen to 
have been done by Judges. Here, as in other 
contexts, immunity i t ju fli/iev i and defined by 
the functions it protect! and tervej. not by the 
person to whom It attache!.* (Forrester v. 
White (19M ) <54 U.S. 219. 227, 108 S.Ci, 538. 
544, 98 L£iL2d 555. 565.) A rt! and decisions 
which ere not judicia l or adjudicative, i.e., act! 
and dcclaioiu performed and made by a Judge 
which arc administrative or legljlative, “even 
though they may be essential to the very func­
tioning of the coum . have not . . . been regard­
ed tu judicia l in t . "  (Id. at p. 22S. IDS S.Cl. at p. 
544.)
T h ii doe 1 not mean that judge! who male 

legislative or administrative typei o f deciiions

ISSUE PRESENTED
This appeal raises the issue o f the avail­

ability o f (1) cuEsi-juciciai immunity by rea­
2, We renew ton case ir. toe context o f both 
cunsi-judiciai immunity ar.d statutory privilege 
out of a recognition that they are not coesien- 
tive. While on the facts here presented we w ill 
Find that they both apply, the statutory privilege 
extend! to bar liab ility fo r "communicative acts" 
out not conduct or "noccommunlcatlvc acts.” 
(Kimme! v. Goland (1990) S! Cal.od 202. 211, 
271 CaLRptr. 191. 793 P_2d 524); Pacific Ccs & 
Electric Cc. v. Bear Steams Ji Company (1990) 
50 C il. jd  1115. 1132. fr.. 12. 270 Cal.Rptr. 1. 791 
P.2d 557.) No such lim ita tion eaieu for com­
mon law quad-judicial immunity. Here, how­
ever, any conduct in which defendant engaged 
was secondary to and inlcrrwtned w ith the a l­
leged offensive and dishonest communicative 
acta. Nonethetcsi. due to the Importance of this 
Isiue and the likelihood that future cases involv­
ing neutral third person! engaged in mediation,
conciliation, evaluation or other itm ila r dispute 
resolution effort! may no: be so clear, we be­
lieve it neceeury to base our de.'liton on both
groundi.

■I  1UVJ u *n r2rz .rT x rrrm > *-e . r~i 11I I  »-v I a  uu T .- ?  t t^ «ayvi
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applies to all judiciaJ determinations, includ­
ing those rendered in excess o f tho judge's 
jurisdiction, no matter how erroneous or 
even malicious o r corrupt they may be. 
(Turpcn v, Booth (I8 60 ) 66 Cal. 65, 68; 
Greene v. Zauk (1984) 168 CalApp.Sd 497, 
507, 204 Cal.Rptr. 770.) The judge is im­
mune unless "he has acted in the clear 
absence o f all jurisdiction. [C itations.]" 
(Gre&ne, supra, at p. 507, 204 Cal.Rptr. 
770.) Beyond doubt, the doctrine o f "civil 
immunity o f tho judiciary in the perform ­
ance o f judicial functions is deeply rooted 
In California law ." (Oppenheimer v. Ash- 
bum  (1969) 173 Col.App.2d 624, 680, 848 
P.2d 931; see also, Frost v. Gcemaert 
(1988) 200 Cal.App.3d 1104, 1107, 246 C o l 
Rptr. 440; Tagliavic v. County o f Los 
Angeles (1980) 112 Cal.App.8d 7 59 ,7 61 ,1 6 9  
C a lR p tr . 467.) .

The rationale behind the doctrine is two­
fo ld . F irst, it "p ro te c ts ] the finality o f 
judgments [and] d is c o u rs e s ] inappropri­
ate collateral attacks." (Forret U r v. 
Whits, supra, 484 U .S. 219, 225, 108 S .C t 
538, 643.) Second, it "p ro te c ts ] judicial 
independents by insulating judges from  
vexatious actions prosecuted by disgrun­
tled litigants. [C itation .]" (JbitL) W ith 
respect to the Latter reason, the immunity 
is necessary in order to have an indepen­
dent and impartial judiciary’ . The public is 
best served when its judicial o fficers are 
free from  fea r o f  personal consequences 
fo r acts performed in their judicial capaci­
ty. (Greene v. Zonk, supra, 158 C a l 
App.Sd at p. 505, 204 C a lR p tr . 770.) “ I f  
judges v, ore personally liable fo r  erroneous 
decisions, the resulting avalanche o f suits, 
most o f them frivo lous but vexatious, 
would provide powerfu l incentives fo r 
judges to avoid rendering decisions likely 
to provoke such suits. [Citation.] The re­
sulting timidity would be hard to detect o r 
control, and it would manifestly detract 
from independent and impartial adjudica­
tion." (Forrester v. HTrife, supra, 4S4 
U.S. 219, 226-227, 108 S.Ct. 5SS, 544.) " I t

not able to claim legislative i m m u n i t y  (Set-

P'tntt Court o/ Y«l v. Consumer; Unton (I9J0)
•US U.S. 719. 721 ft jeq.. 100 S.Ct. 1967, 1974 e:

Jttv. 64 LE J .Id 641, 653 et tcq.; Forrester v,
«V/e, supra, 434 U.S. 219. 223, 10S S.Ct. 53S.
^*4) or an Immunity like that enjoyed by rxecu.

in a judge'* duty to decide a ll cases within 
hie jurisdiction that are brought before 
him, including controversial casco that 
arouse the moat Intense feelings in the 
litiganta. His errors may be corrected on 
appeal, but he should not have to fea r that 
unsatisfied litigants may hound him with 
litigation charging malice or corruption. 
Imposing such a burden on judges would 
contribute not to principled and fearless 
decision-making but to intimidation." 
(Pierson v. Pay (1957) 386 U.S. 547, 554, 87
S .C t 1213, 1218, 18 LE<L2d 288, 294-295.) 
“  T he  justification fo r [judicial immunity] 
is that it »  impossible to know whether [a 
person's claim against an offic ia l] is well 
founded until the case has been tried, and 
that to submit all officials, the innocent as 
well as the guDty, to the burden o f a trial 
and to the inevitable danger o f its outcome, 
would dampen the ardor o f a ll but the most 
resolute, o r the most irresponsible, la the 
unflinching discharge o f their duties.” ’ 
(Hardy v. Vial, supra, 48 Cal.2d a t pp. 
582-588, 811 P.2d 494, quoting from  Grt- 
yoire v. Biddle (2d Cir.1949) 177 F.2d 579, 
581.) Thus, the protection must be abso­
lute, even to the malicious o r corrupt judge. 
The effect o f judicial immunity is that the 
action against the judicial o fficer must be 
dismissed. (Hardy, supra, 48 C&l2d at p. 
5S4, 811 P.2d 494.)

b. Quasi-Judicial Immunity
Under the concept o f "quasi-judicial im­

munity," California courts have extended 
absolute judicial immunity to persons other 
than judges if tht^e persona act in a judi­
c a l o r quasi-judicial capacity. Thus, court 
commissioners "acting either as a tempo­
ra ry  judge o r performing subordinate judi­
cial duties ordered by the appointing court" 
have been granted quasi-judicial immunity. 
(Taglia'Aa v. County of Los Angeles, su­
pra, 112 Cal_A.pp.3d at p. 763 ,169  Cal.Rptr. 
467.) So also, quasi-judicial immunity from 
civil suits fo r acts performed in the exer-
live brarxh offic ia l* “when perform ing w ith in 
the scope of ihcir power acts which require the 
exercise of discretion or Judgment. (Citation J.J" 
(Hardy v. Vial (19S7) 43 C/,!.2d 577. S82, 211 
P.2d 494; accord Forrester v. MTiife, supra. 484 
U.S. 219. 230. I0S S.Ct. S3S, 545).

i r
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ci»« o f their duties hiu) been given to grand 
ju rora (Turpon v. Booth, supra, CS Cal. nt 
p. 69); administrative law hearing officera 
(:Taylor t\ Mitsui (1978) 82 Cal.App,3d 665, 
670-671, 147 Cul.Rptr. 323); arbitrators 
(B aar v. Tigcrman (1983) 140 CalApp.Sd 
979, 986, 211 Cal.Rptr. 426; Coopers & 
Lybrcnd v, Superior Court (1989) 212 Cal. 
App.Sd 624, 634, 260 Cal.Rptr. 7 1 3 )4; orga- 
nizationa sponsoring an arb itra tor (Olney 
v. Sacramento County B a r Assn., supra, 
212 Cal.App.Sd at pp. 814-816, 260 Cal. 
Rp tr. 842Y, and prosecutors (Pearson v, 
Reed (1285) 6 Cal.App.2d 277, 286-288, 44 
P.2d 692). Additionally, the State Bar and 
the Committee o f B a r Examiners, as arms 
o f the Supreme Court, and their officials, 
as officers o f the Supreme Court, have 
been afforded quasi-judicial immunity from  
civil suits fo r  acts performed in the oxer* 
cise o f their duties. (Greene v. Zank, su­
pra, 158 CalApp.Sd at p. 513, 204 Cal.Rptr. 
7 70 .). As with the reason fo r granting jud i­
cial immunity,, quaai-juditiai immunity is 
given to promote uninhibited and indepen­
dent decisionmaking. (Baar v. Tigerman, 
supra, 140 Cal.App.Sd at p. 982, 211 Cal. 
Rp tr. 426.)

As noted above, courts look at the nature 
o f the challenged act which a judge has 
performed to determine i f  it is tru ly  judicial 
and therefore deserving o f judicial immuni­
ty. So a lso, in determining whether a per­
son is acting in a quasi-judicial fashion, the 
courts look at "the nature o f tr.e duty 
performed [to determine] whether it is a 
judicial act— no : the name o r classification 
o f the o ffice r who perform s it, anc many 
who 3re properly classified as executive 
o fficers are invested with limited judicial 
cowers." (Pearson v. Reed, supra, 6 Cal. 
App.2d at pp. 2S6-2S7, 44 P.2d 592.) In 
Pearson, the court found that u prosecutor, 
in examining evidence submitted to him 
and in determining whether to prosecute a 
case against a defendant, is perform ing an
4. The Legislature made Judicial immunity fo r 
arb itrator* a statutory' requirement by adding 
Section 1280.1 to the Code o f Civil Procedure. 
(Smts.1985, ch. 7C9, § 1. p. 2341.) However, by 
Its own term*, section 1280.1 remains in effect 
only until January 1, 1991 unless a subsequent 
statute Is enacted to delete or extend that date. 
9 1230.1.)

set that io judicial in nature, thus making 
him botli a quasi-judicial o ffice r and an 
oxocutivc branch o ffice r. (Ilnd.)

c. The Right to Quasi-Judicial Immuni­
ty Depends Upon a Connection to the 
Judicial Proccsa

[2 ] P la in tiff seeks to eatabliah that Cali- 
fo rn ln ’a version o f common law judicial and 
quruii-Judiclal Immunity is applied only to 
public officials (judgeti, grand ju ro rs , proa- 
ecutora, commissioners, etc.). I f  that were 
so, then arbitrators would not be protected 
by common law quasi-judicial immunity.1 
We believe that in California, It Is not so 
much one's statUB as a pub lx  offic ia l which 
has genera lly been the litmus teat fo r  jud i­
cial immunity but ra the r the above-refer­
enced analysis o f "functions normally per­
formed by judges." (See fn . 3, ants.) I t  
ju a t so happens, that with the exception o f 
arbitrators, and sometimes referees (Park 
Plaza Ltd. v. Pietz (1987) 193 Cal.App.Sd 
1414, 1418-1419, 239 C al.Rptr. 51), such 
functions have usually been performed by 
public official!).

The case upon which p la in tiff relies fo r  
her "public o ffic ia l’ ' analysis is White v. 
Towers (1951) S7 Cal.2d 727, 235 P.2d 209, 
an action fo r  malicious prosecution against 
an investigator fo r  the State Fish and 
Game Commission who had the duty o f 
enforcing laws regard ing the protection o f 
fish ana game. That ease does speak o f 
"the immunity from  civil liability with 
which the law surrounds officials directly 
connected jonth the ju d ic ia l processes." 
(Id. at p. 730, 235 P .2d 209, emphasis add­
ed.) However, a reading o f the court's 
opinion shows that the court was more 
interested in the “ connected with the jud i­
cial process”  portion o f the abovequoted 
excerpt than with the fact that the defen­
dant could be classified as an "official.''
S. ‘ A rb itra tion i t the tu bm lu lo n fo r oetcr=urui- 
lion o f a disputed .-natter to private unofficial 
persons selected in the manner provided by law 
or by agreement of the parties,“ (Suxkw cll v. 
Equitabls F. <£r Af. Ins. Co. (1933) 134 C a JA p p , 

53-4, 540. 25 P.2d 873, emphasis added.)



'.urc, thus making 
*1 o ffic e r and an 

(Ibid.)

i-Judicial Immuni- 
Connection to the

establish that Cali- 
on law judicial and 
is applied only to 
grand ju rorti, pros- 
etc.). I f  that were 
Id not be protected 
judicial immunity.1 
forma, it U not so 
>ublic o ffic ia l which 
itm us teat fo r  judi- 
er the above-refer- 
tiona norm ally per* 
■ee fn . 3 , ante,) I t  
ith the exception o f 
■Ties re ferees (Park 
}S7) 198 Cal.App.3d 
CaLRptr. 51), such 
been perform ed by

: p la in tiff relies fo r  
nalyais is White r. 
i  727, 235 P.2d 209, 
prosecution against 

r.e State Fish and 
.o had the duty o f 
n g  the protection o f 
case does speak o f 
civil liability with 

.as officials directly 
■ udicicl p ro cesse s ."  
i  209, emphasis add- 
.cing of the court's 
he court was more 
r.ected with the judi- 
o f the abovequoted 
fact that the dofen- 

ied as an “ offic ia l."
emission fo r dcterrnis*-
.tcr 10 private unofficial 

m a n n e r  provided by Isw 

: parties." (SrocinW/ v. 

Co. (193j ) 134 C a U p p -  
emphasis added.)

HOW ARD v.
O u  M 171 CaUntr, W 1

In looking at tho doctrine o f immunity 
tho White court suid at pages 739-732, 236 
P.2d 209: "The doctrine o f Immunity from 
liability fo r allegedly malicious acts ha« 
long been caiabllahed \vdth respect to nu­
merous public o fficers. In tho early cane 
o f Bradley v. Fisher, 18 W all. (U .S .) 885 
(20 L.Ed. 64G), the doctrine wan applied to 
judges o f courts of re c o rd . . . . Since thnt 
time it has been recognized that the orderly 
administration o f the a ffa irs  o f government 
necessitates the Inclusion or many officia ls 
within the cloak o f immunity. Executive 
heads o f administrative departments have 
been included [citations] as well as their 
deputies, who act in their stead [citations).
• "The last cited cases, however indicative 
o f the trend o f judicial dedalon, do not 
furnish the persuasive reason fc r  holding 
that the doctrine extends to peace officers, 
R ith e r, it ia the line o f cases which directly 
concerns the application o f the doctrine fo 
those connected with the ju d ic ia l pro­
cesses which la determinative herein. 
Thus, it h&fl been held almost universally 
that public prosecutors ore entitled to im­
munity. [Citations.] Sim ilarly, grand ju ­
rors were early held to be protected 
againat civil actions fo r alleged malicious 
prosecution. [Citation.] A  review o f the 
cases which have concerned the application 
o f the doctrine to law enforcement officers 
shows that^fce groat majority o f the courts 
have ruled in fa vo r c f the o ffice rs ." (Em­
phasis added.) The court then went on to 
cite California and federal cases involving 
law enforcement officers such as a building 
-nspeetor charged with investigating un a l­
leged violation o f a building ordinance, s 
depury fire  marshal charged with investi­
gating fires, and on assistant city engineer.

Thus, the While court focused on the 
importance to the ju d ic ia l system of per­
sons charged with the duty to investigate 
crimes and institute criminal proceedings. 
The court was impressed by their connec­
tion to the judicial processes rather than 
the fact that they could be classified as
4. W e  rccognlre that ultimately defendant's u». 

lus in the underlying action w a s  g overned by a 

cour. order. However, in our view, that is not 

the crucial fact. For several m o n t h s  prior to 

w h e n  the court

D RA PK IN  8 9 9
(CaLAau. j  but ino i
public official*. In our judgment, thnt in 
tho proper way to view the matter. We 
therefore rejoct p lain tiff!) e ffort# to place 
the emphasis on tho nutua o f defendant 
rather titan upon the connection bctwtwn 
the defendant'# activity and ' (he judicial 
process.

d. Policy Conaidcrationa Support tho 
Approach o f the Federal Cases to 
Quaai-Judicial Immunity

Fo r their part, defendant and amlcua ask 
this court to go beyond California's appar­
ently heretofore limited application o f the 
"porsoRa connected with the judicial p ro­
cesses" analysis and apply common law 
qunai-judicial immunity like the federal 
courts have applied it— to people connected 
with the judicial process who are not “ pub­
lic officials," arbitrators o r referees, such 
a# (1) mediators, guardians ad litem, thera­
pists, receivers, bankruptcy trustees and 
other persons appointed by the co r ta  fo r 
their expertise and (2) persons whose work 
product comes into the judicial process to 
be used by the court even though they 
were not court-appointed, euch as social 
workers and probation department employ­
ees. Dofsndant and amicus also argue 
that immunity should be extended even fu r ­
ther to a third category o f people— those 
persons involved in alternative methods o f 
dispute resolution, such as mediators and 
“ neutral fact-finders," who function a p m  
from  the courts, aa did the defendant in the 
instant case.*

Such an extension o f quasi-judicial immu­
nity would find persuasive support in a 
number o f federa l cases. The federal 
courts have held that immunity applies to 
such court-appointed persons as a trust o f­
ficer employed by the Oregon Deportment 
o f Veterans A ffa irs  which was acting (by 
court appointment) as the conservator o f 
p la in tiffb  estranged husbuad (Mosher v. 
Saalfeld (9th Clr.1978) 539 F.2d 438, 442, 
cert. den. 442 U.S. 941, 99 S.Ct. 2S83, 61 
L.Ed.2d 311); a receiver appointed by a

“Stipulation a n d  Order fcr Child Custody Evalu­

ation," the defendant w o r k e d  pursuant to the 

private agreement of plaintiff and Robert, albeit 

in the s h a d o w  of pending litigation, in order to



271 CA L IFO RN IA  R E PO RT E R

court to manage property o f a marital es­
tate during a dissolution o f iLo marriage 
(New Alaska Development Co.~p. v. Guet- 
tchow (9th C ir.1989) 869 F.2d 1298, 3802- 
1308); a child protect:*.’?  aerviceo workor 
acting purauant to a court order to take a 
child Into custody (Ccrverdell v. Dept, of 
Social et Health Services (9th Cir.1987) 884 
F.2d 768, 764-765); and guardians ad litem, 
psychologists and attorneys fo r children In 
child abuse actions (Myers v. M orris (8th 
C lr.lBST) 810 F.2d 1487, 1465-1468, cert. 
den. 484 U .S. 828, 108 S .C t 97, 98 LEd .2d 
68).

W ith respect to nonnppcinted persons 
whose work product cornea into the judicial 
process, the courts have held that immuni­
ty wni properly given to probation officers 
who prepare preBentcncing reports fo r the 
use by the courts (Demoran v. Witt (9th 
Cir.1986) 781 F.2d 166) and workers at the 
Michigan Department o f Social Services 
and psychiatrists who were involved in ter­
minating p lain tiffs' parental rights (Kurza- 
wa v. M ueller (6th 0 .1 9 8 4 )  732 F.2d 1466). 
The Kursaw a court stated that in order to 
protect the well-being o f children, the de­
fendants must be able to preform  their jobs 
"w ithout the w orry o f intimidation and 
harassment from  disaatiDfied parents.'’ 
(Id. at p. 1458; see also, In  re A lic ia  T.
(1990) 221 Cal.App.8d ------ , 271 CalJP.ptr.
513, and Jenkins v. County o f Orange 
(1989) 212 CaLApp.Sd 27S, 2S0 Cal.Rptr. 
645 [fo llow ing federa l ccaoe which recog­
nise an absolute immunity fo r § 19S3 
claims against social w orke r, who were 
acting within the scope o f their employ­
ment in investigating allegations c f child 
abuse and initiating depend rncy proceed­
ings].)

Th6oe courts emphasized thut the defen­
dants served functions integral to the judi­
cial process (Demoran v. Witt, supra, 781 
F.2d at p. 157; New A laska Development

7. Relying on C ru m  v. Zorin, m pra, 153 Cat. 
App.3d <97. 204 Cal.Rpir. 770, a civil rights 
oeilon brought under 42 U.S.C. 5 1983, against 
the State Bar of California, the Committee of 
Aar Examiners and their officials, p la in tiff ar­
gues “ -.ha: there is a distinct difference between 
state and federal law in the area of Judicial 
immunity, and (ha; determination of which cf 
ihe two bodies of law applies depends upon

Corp. v. GueUchow, supra, 809 F.2d at p. 
1303; Myers v. Morris, supra, 810 F.2d nt 
p. 1467; Kursawa v. Mueller, supra, 732 
F.2d at p. 1458) and acted aa arms o f the 
court (New A laska, supra, at p. 1303, fn. 6; 
Demoran, supra, at p. ' 167).

Fo r example, in Myers v. M orris, supra, 
810 F.2d at p, 1467, the court said: "jTJhe 
. . .  therapists, guardians . and attorney 
were appointed to fu lf i l l quasi-judicial re- 
aponbibiUties under court direction. The 
fam ily court was required to determine 
whether the children In its custody were 
neglected and to socuro appropriate place­
ments. To perform  these functions, the 
court exentiied Its .statute y authority to 
seek the assistance o f experts. [Citation.] 
The absolute Immunity which is accorded 
persons acting as. an in ieyra l part of the 
ju d ic ia l process protects them fro ra  having 
to litigate the manner in which they per­
formed their delegated functions." (Em­
phasis added.) t

la  Hardy v. Vial\ supra, 48 CaL2d 577, 
311 P.2d 494, our. Supreme Court recog­
nized that California courts, line up with 
federal decisions In other types o f situa­
tions, such aa immunity fo r  executive pub­
lic cfflcero when they are perform ing non- 
miniate ria l acta, i.e., when they use their 
judgment o r discretion in perform ing their 
jobs. (Id. at'p. 582, 211 P.2d 494.) A lso, as 
defendant points out, many Californ ia deci­
sions which address the issue o f immunity 
cite with frequency to federa l decisions. 
(See e.g., H d rd if vV V ial, supra, 48 Cal.2d 
577, S l l  P.2d 494; White v, Towers, suvra, 
87 CaL2d 727, 235 P.2d 209; Olney v. Sac­
ramento County B a r Assn., supra, 212 
Cal.App.3d 807, 260 Cal.Rptr. 542; Taglia- 
via v. County o f Los Angeles, supra, 112 
Ca!.App.3d 759, 169 Cal.Rptr. 467; Taylor 
v. Mitzel, supra, 82 Cal.App.3d 665, 147 
Cal.Rptr. 3 2 3 .)7
whether the sa lon is s state or a federal one." 
We disagree w ith this analysis o f Greene,
The Grtent coun did hold at page 503 o f Us 

opinion lhat it would necaisarliy have to apply 
federal law In that case (i.e., federal law regard­
ing both the elements of a prlrna facie § 1983 
cause o f action and the elements o f judicia l 
immunity), since ihe p la in tiffs cause of action 
was based on federal civil righu icgislaiion.
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[3] We are persuaded thot tltc approach 
of Die federal courts is consistent with the 
relevant policy conoidorationa of attracting 
to an overburdened judicial systam the in­
dependent and impartial services and ex­
pertise upon which that system necessarily 
depends. Thus, we believe it appropriate 
that these "nonjudicial persons who fulfill 
qua«i-judicial functions Intimately related 
to the judicial process” [Myers v. Morris,- 
supra, 810 F,2d at p. 1466-1467) uhould be 
given absolute quasi-judidal immunity for 
damage claims arising from their perform­
ance of duties in connection with the judi­
cial process. Without such immunity, such 
persona will be reluctant to accept court 
appointments or provide work product for ■ 
the courts' use, Additionally, the threat of 
dvil liability may affect the manner in 
which they perform their jobs. (Moses v. 
P anoa tika r (8th Clr.1987) 813 S\2d 891, 
892, cert. den. 484 U.S. 832, 108 S.Ct. 108,
93 L.Ed.2d 67.)

e. Extension of Immunity' to Persons 
Engaged in Neutral Disputs Resolu­
tion Is Appropriate 

In arguing for extensions of immunity to 
the category of persons who function apart 
from the courts in an attempt to resolve 
disputes, defendant and amicus emphasise 
that in this day of excessively crowded 
courts and long delays fa bringing civil 
cases to trial, more reliance is being placed 
by both parties and the caurm on alterna­
tive methods of dispute resolution. Along

However, both federal a n d  California c o n n s  

look to the act performed by the defendant to 

determine If It qualifier: for judicial (or quati-ju- 

dltial) immunity. T h e y  e x a m i n e  the act re sna 

if it is "'a function normally per f o r m e d  by a 

judge, and to the expectations of the parties, i.e.,

[to that) they dealt with the Judge in hit Judicial 

capacity1.* If to, It receives judicial immunity. 

(Greene v. Z c n k ,  s upra, 15! Cal . A p p A d  at p. 507, 

20-1 Cal.Rptr. 770, quoting f r o m  S l u m p  v. S p a r k ­

m a n  (197S) 435 U.S. 349. 362. 98 S.Ct. 1099. 

1107. 55 L E d J d  331, 342; accord P e a r s o n  v. 

R e a d ,  tupra, 6 CaLApp.2fl at p. 236-287, 44 P.2d 

592 an d  O t n e y  v. Sac.-crr.enio C o u n t y  B a r  Assn., 

supra, 212 Cal.App.3d at p. 811. 260 Cal.Rptr. 

842 (neither of w h i c h  were federal civil rights 

cases).) In addition, the United Stales S u p r e m e  

Court In B r i s c o e v. L a  H u t  (19S3) 460 U.S. 325.

103 S.Ct. 1108. 75 L E d . C d  96 determined thst 

the c o m m o n  law provided absolute i m m u n i t y  

f r o m  d a m a g e s  liability for persons " w h o  were

DRAPKIN 901
(CatApp. 2 Pieu I wo)

traditional lines, the provisions of article 
VI, section 22 of the Constitution, which 
allow tha Legislature to provide for the 
appointment by trial courts of officers such 
as commissioners, references and masters 
(Tagliavia v. County o f Los Angeles, su­
p ra , 1 12  Cal.App.8d at p. 763, 169 Cal.Rptr. 
4G7), are becoming ever more important. 
We have coun commissioners (Code Civ. 
Proc., § 259) and voluntary and mandatory 
referees (Code Civ, Proc,, § 638 et seq.). 
In addition, contracts for binding arbitra­
tion (Code Civ. Proc., { 1280 et soq.) snd 
provisions for non-bfading arbitration (Code 
Civ. Proc., $ 1141.10 et seq.) help relieve 
court congestion. So also does Civil Code 
section 4607's provision for mandatory 
mediation of child custody and visitation 
dispute.

More recently, other aspects of alterna­
tive dispute resolution efforts are being 
used w ith . greater frequency. There are 
voluntary settlement conferences which are 
conducted by volunteers working with the 
court through, for example, local bar asso­
ciations. In addition, if it Is necessary, the 
parties can choose a mediator or neutral 
facVfinder with the expertise to facilitate a 
resolution of their particular dispute. As 
amicus notes, mediation ia traditionally a 
non-bfading dispute resolution alternative. 
While most mediation is voluntary, some is 
compuiaory, Like that provided for fa Civil 
Code section 4607.* t

Besides relieving court congestion and 
speeding up the conclusion of cases, these

integral p t r u  of the judicial process* (language 

similar to that used b y  our S u p r e m e  C o u n  In 

W h i t t  v, T o w t r S f t u p r a ,  37 C i L 2 d  at p. 731. 23S 

P 2 d  205) and'that section 1983‘s civil rights 

provisions did not affect that Immunity. (Id, at 

pp. 335. 329 el seq., 103 S.Cl. at pp. 1115, 1112 et 

seq.)

S. In the lmtant case, ptamllff cutes In her o p e n­

ing brief that defendant w a s  hired b y  herself 

and the child's father to provide psychological 

services In an »it crept to resolve tho family's 

problems outside of court, (as well as to prepare 
a report a n d  potentially act at tut expert witness 

if called by either parent). Thus. In addition to 

the m a n d a t o r y  mediation w h i c h  plaintiff an d  

her h u s b a n d  w o u l d  receive under Civil C o d e  

section 4607, they were receiving private m e d i a­

tion-type services f r o m  defendant.
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lesB-traciitional alternative diopuU reoolu- 
tion procedures ftra often lcao expansive 
and less stressful than seeing a case 
through its normal trial path, Like the 
more formal dispute resolution procedures, 
they are critical to the proper functioning 
of our increasingly congested trial courts.

We agree with defendant and amicus 
that the justification for giving judicial and 
quasi-judicial immunity to judges, commis­
sioners, referees, court-appointed persons 
(such as psychologists, guardians ad litem 
and receivers), and nonappointed persona 
(such as those who prepare probation re­
ports and handle child abuse cases) applies 
with equal force to these neutral persons 
who attempt to resolve disputes. Although 
they are not “law connected," as are 
judges, commissioners and court-appointed 
experts, neither are non-judicial arbitrators. 
(Stockwell v. Equitable F. & M. Ins. Co., 
supra, 134 CaLApp. a t p. 540, 25 P.2d 873.) 
Similarly, referees, although appointed by 
the courts, may or may not be employees 
or officers of the court and they may be 
paid by the parties. {Park Plaza, Ltd. v. 
Piets, supra, 123 CaLApp.3d at p. 1419, 289 
Cal.Rptr. 61.) *

Plaintiff notes that attorneyE can be held 
liable to their clients for professional negli­
gence because they have a specific duty to 
their clients. Using a "duty to the public" 
vs. "duty to a client" approach, plaintiff 
seeks to distinguish the federal “court ap­
pointment" cases from the instant case. 
She argues that "It is, among other things, 
the absence of a public responsibility, and 
the presence of a duty to private clients, 
which distinguishes the instant case from 
the various authorities defendant cited . . .  
for the proposition that court-appointed 
menial health professionals we immune 
from civil liability.. . .  In each of the cases 
relied upon by the defendant, the psycholo­
gist or psychiatrist was either acting as an 
agent of the court pursuant to a court

f. In C o o p e r s  &  L y b r o - i d  **, S u p e r i o r  C o u n ,  s u­

pra , 211 C a l A p p J d  S2<J. 260 Cal.Rptr. 713 this 

c o u n  discussed the 1985 legislation which hid 

e x p a n d e d  i m m u n i t y  for arbitrator*. W e  recog­

nized that "The law ... has c o m e  a long w a y  

f r o m  disfavoring arbitration so as not to e n­

croach o n  the jurisdiction of the court* to the

appointment in order to provide an opinion 
to the court itself [citations] or was n 
government official who owed a direct duty 
to the public at large [citations] or was 
appointed by the court and had the rcspon- 
aibility of reporting to a governmental 
agency [citation]."

However, in reviewing the ibsuo of i m ­

munity, we think that the focus is more 
correctly placed on a non-advocate vs. advo­
cate analysis. Thus, while the criminal de­
fense attorney who ia paid with public 
funds has a duty to ths public not to waste 
those funds, it is his or her job as an 
advocate for the defendant which makes 
him or her responsible and liable to the 
defendant end. susceptible to a later civil 
action. . ....

In contrast, the psychologist who is medi­
ating a child' custody dispute, whether by 
court appointment or not, is not an advo­
cate for either parent, even if paid by them. 
(Cf. P ark Plaza, Ltd. u  Pietz, supra, 193 
CalApp.8d at p. 1419, 2S9 Cal.Rptr. 51, 
where the court said that raferees who are 
paid for by the parties in a law suit are not 
employees or independent contractors of 
those parties or of their attorneys.) The 
job of third parties such as mediators, con­
ciliators and evaluators involves impartiali­
ty ana neutrality, aa does that of a judge, 
coraraissionar or referee; hence, there 
should be entitlement to the same immuni­
ty given others who function as neutrals in 
an attempt to resolve disputes. In a sense, 
those persons are similar to a judge who is 
-handling a voluntary or mandatory settle­
ment conference, no matter whether they 
are (1 ) maiding binding decisions (such as 
referees acting pursuant to Code Civ. 
Proc., § 638, subd. (1), and arbitrators), (2) 
meking recommendations to the court 
(such aa reiere«3 acting under Code Civ. 
Proc., j 639 or mediators acting under Civ. 
Code, § 4607), or (3) privately attempting

proe.ii policy of actively encouraging alicrna- 

live dispute resoiuuon In order lo relieve the 

burden on the judicial *ysiem." (Id. at p. 535, 
240 Cal.Rptr. 713.) In the Ituuni opinion, w e  

recognize the necessity tor i m m u n i t y  for other 

but samilor alternative di.-spute resolution activi­

ties-
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to settle diaputoB, ouch ac tho defendant 
here.

[4,5] We therefore hold th a t absolute 
quasi-judicial immunity is properly extend­
ed to these neutral third-partica for their 
conduct in performing dispute resolution 
services which are connected to the judicial 
process and involve either (1 ) the making of 
binding decisions, (2) the making of find­
ings or recommendations to the court or (3) 
the arbitration, mediation, conciliation, 
evaluation or other similar resolution of 
pending disputes. An the defendant wan 
clearly engaged in thia latter activity, she 
ia entitled to the protection of such quasi- 
judidal immunity.

2. S ta tu to ry  Privilege
The second ground for demurrer robed 

by defendant is based on the provisions of 
section 47(2). A recent decision of the Su­
preme Coun (Siiberg v. Anderson, supra,
50 Cftl.8d 205, 256 Cal.Rptr. 638, 786 P.2d 
365) mandates that in spite of the nature of 
the behavior which plaintiffs allegations 
attribute to defendant, the defendant is 
protected from the tort liability claimed by 
pieintiff.

a. Background of the Siiberg Case
As in the instant case, the complaint in 

Siiberg stemmed from an underlying disso­
lution of marriage action and its attendant 
custody and visitation issues. In that un­
derlying action, the husband (who was later 
to he the plaintiff in the S iiberg  case) 
asked his attorney to obtain an agreement 
from his wife that all famiiy members 
would submit to an evaluation and counsel­
ing by an independent psychologist for the 
purpose of determining appropriate custo­
dy and visitation orders for their children. 
Wife's attorney (the defendant in the Sif- 
ferry case) recommended a psychologist 
(Robert Adler) who was ultimately selected 
by plaintiff and his wife.

After an "apparently adverse" result for 
the plaintiff, plaintiff 9ued his wife's attor­
ney, contending that contrary to defen­
dant's representations, the psychologist 
*■08 not independent and neutral because 
he had had a preexisting and undisclosed

DRAPKIN 903
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relationship with defendant. Plaintiff 
claimed that defondant u»ed hor influence 
with Dr. Adler to his wife'a advantage in 
the evaluation of the family members and 
that duo to defendant's influence, Adler 
produced a biasud and inaccurate report. 
Husband sued the defondantrfttloniey for 
breach of contract, negligence and "inten­
tional tort,” which the Supreme Court said 
wan apparently intentional infliction of 
emotional distress but might also be fraud.

Tho defendant-attorney generally de­
murred to the complaint, contending that 
section 47(2) made her statements during 
the famiiy law matter privileged. The trial 
court sustained the demurrer without leave 
to amend and dismissed the action. The 
Court of Appeal reversed aa to the cause of 
action for "intentional tort” and remanded 
the case, directing the trial coun to allow 
the husband to amend that cause of action. 
The court concluded that section 47(2) did 
not apply if defendant's representations 
were made to obtain personal objectives or 
to gain an advantage for hor client'through 
deceit. The court held that in such a case, 
the statements could not have been made 
to promote the "interest of justice" and 
further hold that such a determination woe 
one for the trier cf fact.

The Supreme Court granted review' to 
consider the question of whether the privi­
lege eet out in section 47(2) is subject to the 
"interest of justice'' exception which some 
previous Court of Appeal decisions had rec­
ognised.

b. The Supreme Court's Siiberg Analy­
sis */
(I) The N ature  o f the Section 

4?(2) Privilege
In discussing the privilege given by sec- 

tioi: 47(2), the Siiberg  court noted that (1) 
the- privilege has beer, givan application “to 
any communication, whether or nri. it 
amounts to a publication”; (2) It applies to 
at! torts except malicious prosecution; (8) 
"it applies to any publication required or 
permitted by law in the course of a judicial 
proceeding to achieve the objects of the 
litigation, even though the publication is
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made outaido the courtroom und no func­
tion of the court or its officers is involved"; 
und (-1 ) it applien "to a ll publications, irre­
spective of their maliciousness." (Siiberg 
v. Anderson, srupra, 50 Cal.3d ut pp. 212, 
2!6, 266 Cal.Rptr. GB8, 780 P.2d 3G5.)

In setting out the "test" for application 
of the section 47(2) privilege, the Siiberg 
court stated: "The usual formulation ia 
that the privilege applies to any communi­
cation (1 ) made in judicial or quasi-judicial 
proceedings; (2) by litigants or other par* 
tifjpantfl authorized by law; (8) to achieve 
the objects of the litigation; and (4) that 
have [sic! Bome connection or logical rela­
tion to the action. [Citations.]" (Siiberg v. 
Andencm, supra, 50 Cal.Sd i t  p. 212, 266 
Cal.Rptr. 638, 7S6 P.2d 365.) ,

With respect to the third element, the 
court stated: "The requirement that the 
communication be in furtherance of the 
objoeti) of the litigation is, in essence, sim­
ply part of the requirement that the com* 
muaication be connected with, or have 
some logical relation to, the action, i.e., that 
it not be extraneous to the action. A good 
example of an application of the principle is 
found in the caaes holding that a statement 
made in a judicial proceeding is not privi­
leged unless it has sume reasonable rele­
vancy to the subject matter of the action. 
[Citations.] The 'furtherance' requirement 
was never intended as a test of a partici­
pant’s motives, morals, ethics or intent. 
[Citations.]" (Siiberg v. Anderson, supra, 
50 Cal.3d at pp. 219-220, 256 Cal.Rptr. 638, 
786 ?.2d 365.)

10. O n e  of ihe cases cited ov tne Siiberg court 

w a s  C a r d e n  v. G c U o t f  (!9S“) 140 Cal.App.2c 

5C-7, 235 Cal.Rptr. 69E. a case f r o m  this division. 

In :hat case (which also s t e m m e d  from a disso­

lution of m a n i a s e  matter). the plaintiff sued his 

former wife's aeccuniant-wlinesi, alleging that 

•he accountant falsified a r eport w h i c h  he had 

prepared an d  then used that report 1C- give per­

jured testimony at trial.

T h e  accountant had prepared, on behalf of the 

wife, a medical practice valuation of the h u s­

band's anesthesiology practice, ir. order to deter, 

m i n e  the value of its g o o d  will. T h e  accountant 

stated he c o m p a r e d  husband's practice to the 

goodwill of three Similar practices he bat! also 

examined. In his complaint aga.rtst the ac­

countant. the h u sband alleged that the account­

ant (1) ha d  rr.ade no valuation of s practice.

(2) 77tc "Interest o f  Justice" Factor

The court addressed the above-mentioned 
lino of Court of Appuul caaes which had 
carved out an exception to the section 47(2) 
privilege. Tho exception was applied to 
communications which had not been made 
for the purpose of promoting the interest 
of justice. The court atated that the deei- 
aion in which this teal originated (Bradley 
v. H artfo rd  Acc. &  ludcm. Co. (1978) 30 
Cal.App.3d 818, 82G, 106 Cal.Rptr. 718) 
took the third element o;' the teBt for appli­
cation of section 47(2) (i.e., that the commu­
nication have been made to achieve the 
objects of the litigation) and read into it the 
additional requirement that the communica­
tion must have also been made for the 
purpose of promoting the "Interest of jus­
tice." (Siiberg v. Anderson, supra , 50 
Cal.Sd at p. 217, 266 Cal.Rptr. 638, 786 I'.2d 
365.)

The Siiberg court rejected the "interest 
of justice" requirement, saying that en- 
doraement of ouch a requirement “would 
be tantamount to the exclusion of a ll tor• 
tioua publication from the privilege, be- 
cauac tortioua conduct is invariably inimicai 
to the ’interest of ju s tic e /’’ (Siiberg v. 
Anderson', supra, 50 Cal.3d at p. 218, 266 
CalRptr. 638, 786 P.2d S65.) Tne court 
stated that even though well-intentioned, 
the interest of justice requirement “is whol­
ly inconsistent with the numerous cases in 
which fraudulent communications or per­
jured testimony nave nevertheless been 
held privileged. [Citations.]” (Ibid . ) 10

(2) had m a o s  n o  such comparison because the 

three alleged anesthesiologists did not ever, exist 

in the S u t e  of California an d  (3) should have 

concluded that husband's practice h o d  n o  g o o d­

will value because h e  w o r k e d  or. staff as par. of 

a rotation group at a hospital a n d  ha d  n o  pa- 

(tents of his own.

T h e  h u s band sue 1 the accountant for abuse of 

process, Intentional Infliction of emotional dis­

tress and negligent infliction of emotional dis­

tress. This court held iha’. section 47(2) i m m u n -  

b e d  (he accountant f r o m  liability. W e  stated 

that the defendant's "publications" In both his 

written report and his testimony at trial w e r e  

privileged. C a r d e n  w a s  cited several times by 

the Siiberg court. (Siiberg v. A r i d t n a n ,  supra, 

50 CaJ.’d at pp. 215 216. 213, 266 CaLRpir. 638. 

TS6 ?.2d 365.)
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c. Application of Silberghs Four-Purt 
Tost

(6) In hor opening brief, plaintiff sum­
marizes defendant's conduct aa "failing to 
disclose her previous connections with one 
of the parties (i.e., an implied representa­
tion by defendant that she wua acting it. a 
profesaional manner by being independent], 
screaming at and otherwise psychologically 
abusing [pluintiff], negligently or deliber­
ately misstating the fac*- she had learned 
about the caac, negligently or deliberately 
failing to include in hor roport crucial facta 
which corroborated [the child’s] cornplainta, 
and directly threatening [plaintiff] with the 
loss of custody of her son if [plaintiff] told 
anyone about defendant's acta of miscon­
duct." All of the causes of action in plain- 
tiffa  second amended complaint allege tor­
tious conduct. Thus, the four-port test for 
section 47(2) immunity which ib set out in 
Siiberg  is applicable to each. (Siiberg v. 
Anderson, rupra , 60 Cal.Sd a t p. 212, 266 
Cal.Rptr. 638, 786 R.2d 366.)

Plaintiff apparently concedes, as ahe 
must, the existence here of the second and 
the fourth elements of the section 47(2) 
te s t  i.e., that the communications were 
made by a participant in the litigation and 
that the publications have some connection 
or logical relation to the case. Defendant 
was an invited, and ultimately counap­
proved, participant in the dissolution mat- 
ter ana her communications vrero obviously 
related to a portion of the issues in tho 
dissolution action—custody end visitation.

Although it seems that niaintiff snouid 
also concede the existence cf the first ele­
ment (that the defendant's alleged wrong­
ful communications were nude Li a judicial 
or quasi-judicial proceeding), plaintiff ar­
gues in her reply brief that defendant's 
communications were "collateral" because 
they were not made during the course of 
and as a part of the judicial proceeding. 
That contention has no merit. The court In 
Siiberg stated that the section 47(2) privi­
lege applies "eyen though the publication is 
made outside the courtroom and no func­
tion of the court or ita officers is involved." 
{Siiberg v. Andtrson, rupru, 60 Cal.Sd at 
P- 212, 266 Cal.Rptr. 6-3S. 7S6 ?.2d 365.)

D R A P K I N  <)05
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Ao for tho third olornorit, i.o. that tho 
communication bo made to achieve tho ob­
jects of the litigation, wc find that thin 
element in clearly met. Defendant's al­
leged Wrongful communicationn (whether 
express or implied and whether screamed 
or simply stated) wore "not , . .  extraneous 
to tho action" but rather bad a "logical 
relation" to it. (Siiberg v. Anderson, ru- 
pro, 50 Cal.Hd at pp. 219-220, 266 Cal.Rptr. 
688, 786 P.W 3GS.) Defendant’s acta were 
part of a process undertaken by tlie hus­
band and wife to aid the court in its deci­
sion on nn important matter in the dissolu­
tion. Defendant's "motives, morala, ethics 
or intent" aro not in Issue when asking 
whether her nda were in furtherance of 
the objects of the dissolution proceedings. 
(Id. a t pp. 219-220, 266 Cal.Rptr. 638, 786 
P.2d 366.) ThuR, we conclude that section 
47(2)'s privilogc serves to protect defendant 
from her alleged wrongful conduct

CONCLUSION

On the facts of this case, the defendant 
was entitled to common law immunity and 
statutory privilege. Thus, the trial court 
was correct in sustaining defendant's de­
m urrer without leave to amend.

The absolute immunity and privilege to 
which defendant is entitled must protect 
her from auit Such doctrines are not mere 
defenses to liability. (M itchell v. Forsyth 
(19S5) 472 U.S. 511, 525-526, 105 S.Ct 
2305, 2315, So L.Ed.2d 411. 424-125; H ar­
dy v. Vial, supra, 48 C&lJld at p. 5S4, 311 
P.2d 494; Siiberg v. Anderson, supra, SO 
Cal.Sd a t p. 220, 266 CalJRptr. 638, 786 P.2d 
S65.) If such protection is to be meaning­
ful it must be effective to prevent suits 
such as this one from going beyond demur­
rer. Avoiding the expense and burden of 
having to defend an action such as this one 
is prariflely the goal which the principles of 
absolute immunity and privilege were in­
tended to achieve. In order to best protect 
the ability of asutral third parties to ag- 
gresiiively mediate or resolve disputes, a 
dismissal a t the very earliest stage of the 
proceedings is critical to the proper func­
tioning and continued availability of these 
services.

M
i h

S-*
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In

The order cf dismissal is affirmed, 
Coots on appeal to defendant.

KLEIN, P J ,, concurs.

DANIELSON, Associate Juotico, 
concurring and dissenting.

1 concur ir. the result reached in the 
foregoing decision, but emphatically dis­
sent and disassociate myself from the rea­
soning and the holding of the majority 
opinion which would create, by judicial leg­
islation, a "quasi-judicial immunity" in per- 
sons whom it vaguely designates aa "neu­
tral third party participants in the judicial 
process.’*' •

In the first place, the majority simply 
designates those upon whom It would con­
fer this newly-created quasi-judidal immu­
nity as "neutral," and thereafter assumes 
that they are, in fact, neutral. Whether or 
not they are truly neutral presents a very 
substantial question of fact, one which 
would not have to be decided if this appeal 
were decided under existing law. The liti­
gation privilege of Civil Code section '47, 
subdivision (2) (hereafter section 47(2)) pro­
vides a broad privilege which will protect 
participants in litigation from the conse­
quences of their communications. Thus, 
the immunity which the majority would' cre­
ate serves r.o recognizable useful purpose.

The M a jo rity  j  H old ing is Jud ic ia l L tg ic  
la tion

The majority frankly ar.d honestly ac­
knowledges that defendant has askod this 
court to "gu beyond" California's hereto­
fore limited application of immunity and 
apply it to others (1 ) appointed by courts 
for their expertise, and (2) persons whose 
work product comes into the judicial pro­
cess to be used by the court, even though 
they were not court appointed, such as 
social workers. The majority has granted 
that request. The majority holds "that ab­
solute quasi-judicial immunity is properly 
extended to neutral third party participants 
in the judicial process." But who La doing 
the extending? The answer is: This court. 
However, the majority does not identify,

DISPOSITION nor can they, their constitutional authority 
for "going beyond" the constitution and 
the laws of the State of California, and 
"exlanding" immunity to such third par­
ties. By that act of "extending" they have 
created a new Immunity, a new exemption 
from accountability, which has not existed 
In the laws of Uua state. To borrow the 
wortk of our Supreme Court in M utua l 
L ife  Ins, Co, v. C ity o f  Los Angeles (1990) 
00 Cal.8d 402, 416, 267 Cal.Rptr. 589, 787 
P.2d 996, this is "nothing more than judi­
cial legislation."

Tho People of California, in establishing 
our Constitution, wisely followed the exam­
ple of the United States and separated gov­
ernmental powers into three branches. It 
ic well that we remember and honor that 
fact. The legislative power remains "vest­
ed in the California Legislature" (art. IV,’ 
§ 1 ); the executive power remains "vested 
in the Governor”; (art- V, { 1); and the 
judicial power ia “vested in the [Courts]." 
(Art. VI, § 1 .) Our courts do not have 
jurisdiction. to legislate and have no right 
either to create new causes of action nor to. 
abolish thooe which are already .estab­
lished. Those are legislative functions. 
CModem Barber Col. v. C a l Emp. Stab. 
Com. (1948) 31 Cal.Sd 720, 726-727, 192 
P.2d 916.)

The M ajoruy's Hold ing is G ratu itous
The majority’s creation of a new quaal-ju- 

dicial immunity is wholly gratuitous. In 
deciding the central issue presented hy this 
appeal Lhe^court could have, and should 
have, decided it on the basis of existing 
law. The litigation privilege of section 
47(2) disposes of that issue fully, complete­
ly, and quickly; and that disposition is 
based upon law when was enacted by the 
people through their Legislature more than 
100 years ago and which has been refined 
and interpreted many times by our courts. 
The majority did, in fact, utilize section 
47(2) 3B an alternate basis for its decision, 
after first utilizing 18 pages of Its opinion 
in its effort to justify and to create its new 
quasi-judicial immunity. The disposition 
under section 47(2) is correct and, standing 
alone, fully supports the result reached.
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This new judicial legislation is redundant 
and unnecesflury,

Judic ia l Im m u n ity  h  Very lim ite d  In  
Scope

The majority opinion presents an exten­
sive overview of judicial immunity. In 
studying that overview it nuict be noted 
and then remembered thut judicial immuni­
ty, even for judges, is limited to those 
judicial acts which are adjudicatory ir, na­
ture, i.e. decision making, dispositive, and 
the immunity does hot otherwise extend to 
acts whJch simply happen to be done by 
Judges. It Is the fu n c tio n  of adjudication 
of an issue, the decision making function, 
which requires and is the basis for judicial 
immunity. The decision of the United 
States Supreme Coun in Forrester v. 
White (1988) 484 U.S. 219, 108 S.Ct. 538, 88 
LEd.2d 555, is controlling on. that point; 
and it provides no basis for extending auch 
immunity to the non-adjudicatory actions of 
judges, nor of their adjuncts. A fortiori, 
judicial immunity should not extend to per­
sons who are neither judges nor their ad­
juncts, but only third-party participants in 
litigation, i.e., witnesses.

It is important that this ’ limitation be 
kept in mip.d, since the effect of the majori­
ty opinion is to extend judicial immunity, 
termed "quasi-judicial immunity,” to per­
sons who do not adjudicate but who are, at 
most, "neutral third-pany participants in 
the judicial process."

Tha majority's scholarly review of judi­
cial Immunity contains no valid argument 
to justify extending such immunity to non- 
judicial persons who do not perform an 
adjudicatory function.

The M a jo r ity 's Reasoning Does Not Sup­
port Its  Holding

The majority discourse at length on their 
perceived need for creating their new qua­
si-judicial immunity. The examples they 
rite as demonstrating a need for auch im­
munity do not support their conclusion. 
V/hero immunity ic granted to the catego­
ries of persons which they mention, that 
immunity Is based upon the function such 
person is performing at the particular time,

HOWARD r. DRAPKIN
C tl*  C t l f t p t r .  t i l  (C * L A p p ,l D i . l  I r W )

not on his or her calling or profession. As 
pointed out, above, judicial immunity ex­
tends to the person exercising a Judicial 
function which is adjudicatory, decision­
making, in nature. Even the act of a 

judge, in the performance of his duties as a 
judge, which Is not adjudicatory In nature, 
is not clothed with judicial ii rrvr.ity. (For­
rester v. Write, rupra, 48-1 Tj.d 219, 108 
S.Ct. 538, 98 LEd.2d 555.) The uv, ; cate­
gories of professionals referred to y the 
majority ara granted immunity for their 
acta as adjuncts to a Judge In aid of the 
judge's performing an adjudicatory act; 
they are the extension, so to apeak, of the 
judge in those circumstances.

27ie Creation O f Im m u n ity  Is A Legisla­
tive Function  .

Wien it is necessary, or desirable, as a 
matter of public policy to extend judicial 
immunity to persona who would otherwise 
probably not enjoy it the Legislature has 
the power and the right to do so. Thus the 
Legislature ha3 extended such immunity to 
arbitrators when acting in the capacity of 
arbitrators. The Legislature also has the 
constitutional power to provide for the ap­
pointment of persons other than judges to 
perform some judicial duties.

"The Legislature may provide for the 
appointment by crisl courts of record of 
officers such as commissioners to perform 
subordinate judicial duties." (Cal. Const., 
a r t  VI, § 22.)

In 1985 the Legislature grantee judicial 
immunity to arbitrators by enacting Code 
of Civil Procedure section 1280.1, which 
provides, in parti''"'An arbitrator has the 
immunity of a judicial officer from civil 
liability when acting in the capacity of arbi­
trator under any statute or contract” If 
there had been any need to extend judicial 
immunity to those encompassed in the n e w  

immunity created by tho Jnajority opinion 
the Legislature coulc have met that r.eed 
by similar legislation at that time, or if 
such need now exisu the Legislature is the 
correct branch of government, and has the 
power end the right Lo do so now.

Profound changes in our laws, such as 
tl:e majority seek to make, should be
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forged in the proven anti legitimate cruci- 
blc of the leglalatt . procosia. There wit­
nesses can be heard, pro and eon tho iocue, 
and they are subject to questioning and 
probing, under the scrutiny of the press, 
which toatn the interesta of the witnesses 
aa woll os tho merit and need for tho pro­
posed legislation. Debute and vote in two 
howuw of tho Legislature, and the require­
ment of approval by tho Govornor, rIoo 
assure careful evaluation of the proposals. 
That is the procedure called for by our 
Constitution, and it is far better than legis­
lation created in the relative secrecy of a 
Judicial chamber.

The majority's discussion in support of 
Its holding that judicial immunity ohould be' 
extended to aomo broad, undefined, class !s 
actually a aeries of arguments which might 
be used to support proposed legislation to 
create auch an immunity. The reasoning 
might make a good law review article, but 
it has no place in a judicial decision. Lavra 
ahould be crested by legislation, not by 
litigation.

The process of litigation ia a search for 
truth and justice. To the extent we limit 
the power of the courts to reach out in 
search of evidence, in search of the truth, 
and to the extont we dony citiiens the right 
to seek redress for their grievances, we 
limit, and impair the judicial process. 
Courts, and legislatures, should be most 
careful before they absolve persons of ac­
countability for their conduct.

The litigation privilege of section 47(2.) is 
quite enough to provide all persons con­
nected with litigation with protection from 
tort liability for thoir communications. 
Thora is no need, and there is no showing 
that it would be wise, to clothe them with 
an Immunity greater than that afforded to 
judges.

CONCLUSION

(o Jmxixua mnxb .

The L it ig a tio n  P riv ilege O f Section 47(2) 
Does Not Create A n  Im m u n ity

We must remember that Civil Code sec­
tion 47, subdivision 2 creates a privilege for 
certain publications and- broadcasts, com­
monly referred to as communications. The 
privilege is known as the 'Tldgauon privi­
lege” and is absolute in tort actions, except 
for malidous prosecution suits. {Siiberg u 
Anderson (1090) 50 CaLSd 205, 214-217, 
266 CalJRptr. 638, 786 P.2d 365.) However, 
section 47(2) does not confer immunity on 
any person or class of persons, it is limited 
to reaching and conferring a privilege on 
certain communications.

As pertinent to thin discussion, section 
47(2) provides, in part:

“A privileged publication . . .  ia ode 
made—
II

"2. In tiny (1) legislative or (2/ judicial 
proceeding, or (3) in any other official 
proceeding authorized by law— "

Andy RODRIGUEZ, a Minor, etc. et 
aL, Petitioners,

r.
The SUPERIOR COURT of Kem  

County, Respondent;

GLENBROOK. LABORATORIES etc.
Real Party In Interest.

No. F01S1 1 1 .

Court of Appeal, Fifth District.

Aug. 1, 1990.

Prior Report: Cal.App., 271 Cai.Rutr. 
114.

ORDER DENYING PETITION 
FOR REHEARING

THE COURT: *
We recognize the problems of practical 

application for the trial courts created by a 
cause of action for strict liability based 
upon & failure to warn o f a reasonably

’ Before BEST, Acting PJ.. and STCNE (Win A.) and V ART ABED IAN. JJ.
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C hairm an Dave D onley (907) 465-4990
M E M O R A N D U M

TO: S e n a t o r  R i c k  H a l f o r d ,  C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  D a v e  Donley, C h a i r  jjtK
H o u s e  J u d i c i a r y  C o m m i t t e e  t-A

RE: H B  142 - C r i m e  o f  E s c a p e

DATE: A p r i l  18, 1991

I w o u l d  g r e a t l y  a p p r e c i a t e  if H B  142 c o u l d  b e  s c h e d u l e d  f o r  a 
j u d i c i a r y  c o m m i t t e e  h e a r i n g .  T h e  b i l l  r e v e r s e s  t h e  e f f e c t s  o f  t w o  
r e c e n t  A l a s k a  c o u r t  o f  a p p e a l s '  d e c i s i o n s  r e l a t i n g  t o  t h e  c r i m e  of 
e s c a p e  b y  c l o s i n g  t w o  l o o p h o l e s  in e x i s t i n g  law.

I n  t h e  f i r s t  case, J a c o b s o n  v. S t a t e . 786 P . 2d 388 ( A l aska App.
1990), t h e  d e f e n d a n t  e s c a p e d  t h e  s c e n e  o f  a c r i m e  a f t e r  h a v i n g  b e e n
h a n d c u f f e d  b y  a p o l i c e  o f f i c e r ,  b u t  b e f o r e  b e i n g  a r r e s t e d  o n  a 
s p e c i f i c  c h a r g e .  T h e  c o u r t  o f  a p p e a l s  r e v e r s e d  t h e  d e f e n d a n t ' s  
c o n v i c t i o n ,  a n d  h e l d  t h a t  t h e  s t a t u t e  o n l y  a l l o w s  e s c a p e  c h a r g e s  
t o  b e  b r o u g h t  a f t e r  a d e f e n d a n t  h a s  b e e n  f o r m a l l y  a r r e s t e d  o n  a 
s p e c i f i c  c h a r g e .  _  S e c t i o n  2 o f  t h e  b i l l  c l o s e s  t h i s  l o o p h o l e  by  
m a k i n g  it a c r i m e - to, h a v i n g  b e e n  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  by  
a p e a c e  o f f i c e r  b e f o r e  a r r e s t ,  r e m o v e  o n e s e l f  f r o m  t h e  r e s t r a i n t .

I n  t h e  s e c o n d  case, H u b b a r d  v. S t a t e . 800 P. 2d 952 ( A l a s k a  App.
1990), t h e  d e f e n d a n t  w a s  in c o u r t  o n  a b a i l  h e a r i n g ,  h a v i n g  b e e n
p r e v i o u s l y  r e l e a s e d  on  a t h e f t  c h a r g e .  T h e  j u d g e  o r d e r e d  t h e  
d e f e n d a n t  i n t o  c u s t o d y  but, b e f o r e  a n  o f f i c e r  c o u l d  p h y s i c a l l y  
r e s t r a i n  t h e  d e f e n d a n t ,  h e  f l e d  t h e  c o u r t r o o m .  T h e  c o u r t  of 
a p p e a l s  h e l d  t h a t  t h e  d e f e n d a n t  c o u l d  n o t  b e  c h a r g e d  w i t h  a c r i m e  
u n d e r  t h e s e  c i r c u m s t a n c e s  b e c a u s e  t h e r e  w a s  n o  i n d i c a t i o n  o f  a n y  
l e g i s l a t i v e  i n t e n t  t o  p r o h i b i t  t h e  c o n d u c t .  S e c t i o n  3 of t h e  b i l l  
c l o s e s  t h i s  l o o p h o l e  b y  i n c l u d i n g  c o n s t r u c t i v e  r e s t r a i n t  u n d e r  an 
o r d e r  o f  t h e  c o u r t  w i t h i n  t h e  d e f i n i t i o n  of  o f f i c i a l  d e t e n t i o n .

T h a n k  y o u  in a d v a n c e  for y o u r  h e l p  in s c h e d u l i n g  t h i s  bill. B a c k u p  
m a t e r i a l s  f o r  t h e  l e g i s l a t i o n  a r e  a t t a c h e d  t o  t h i s  m e m o r a n d u m .

DD: lc



BILL NO: HB 142 DATE: 3/13/91

TITLE: An Act re la t in g  to  the 
crime of escape. . .

CONTACT: Gayle A. Horetskl
Deputy Commissioner
465-4322

HB 142 amends Alaska's escape laws to  c l a r i fy  tha t  an offender v io la te s  

the law If  he f lees  a f t e r  having been placed under " r e s t r a i n t "  by a peace 

o f f i c e r  or a court .  This change In the language would re tu rn  the meaning 

and scope of the law to what I t  was believed to be before two recent  

Alaska Court of  Appeals' cases,  Jacobson v. S tate  and Hubbard v. S t a t e . 

These cases very narrowly construed the present  law to  exclude s i tu a t io n s  

which police and prosecutors had believed to be covered.

The Department of Public Safety s t rongly  supports HB 142.

Richard L. Burton 
Commissioner
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H o n o r a b l e  Fran Ulmer 
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P.O. Box V  
June a u ,  AK 99811

Re: D r aft l e g i s l a t i o n  c o n c e r n i n g
e s c a p e

T h a n k  you for your l e t t e r  of J a n u a r y  23 , 1991, r e c e i v e d  ’'ere 
y e s t e r d a y ,  c o n c e r n i n g  d r a f t  l e g i s l a t i o n  a d d r e s s i n g  t h e  o p i n i o n s  
of the court of a p p e a l s  in the J a c o b s o n  a n d  H u b b a r d  cas e s .  Y o u  
a s k e d  for my o p i n i o n  or c o m m e n t s .

d e f i n e s  as criminal the c o n d u c t  in q u e s t i o n ,  and in t h a t  r e g a r d  
a d d r e s s e s  the conce'rns r a i s e d  by t h o s e  t w o  cases.

Second, note that t h e  p r o p o s e d  c h a n g e s  w o u l d  m a k e  the 
d e f e n d a n t ' s  a c t ions in J a c o b s o n  p r o s e c u t a b l e  as a m i s d e m e a n o r ,  
but not a felony. (I m a k e  th i s  o b s e r v a t i o n  b e c a u s e  t h e  
d e f e n d a n t’s conduct in J a c o b s o n  a r g u a b l y  w a s  f e l o n i o u s ,  a l t h o u g h ,  
of course, the court of a p p e a l s  r u l e d  t h a t  t h e r e  w a s  n o  v i o l a t i o n  
of the statute.) It is a l e g i s l a t i v e  d e c i s i o n  as to w h e t h e r  t h e  
c o n d u c t  sh o u l d  be a m i s d e m e a n o r  or a felony, but I w a n t e d  to m a k e  
sure that you w e r e  a w a r e  t h a t  t h e  d r a f t  p r o v i d e d  th a t  r e m o v i n g  
o n e s e l f  from restraint p l a c e d  b y  a p e a c e  o f f i c e r  p r i o r  to a r r e s t  
w o u l d  be only a m i s d e m e a n o r ,  ev e n  if the p e r s o n  h a d  b e e n  p l a c e d  
under r e s t r a i n t  for a felony.

First, I b e l i e v e  t h a t  the p r o p o s e d  l e g i s l a t i o n  c l e a r l y
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On J a n u a r y  S n t h  I r e c e i v e d  f r o m  you a n o t e  ^ e g ^ r d i n g  H y u s e  
B i l l  No. 21 and ybur r e q u e s t s  for polni 
f o l l o w i n g  general o b s e r v a t i o n s :

;ouldNmake .the

X
a d d r e s s  at a l l  the 
ises. /That i s \  it
^ o f f i c i a l

l X  . T h e  p roposed l e g i s l a t i o n  d o e s  
p r o b l e m  raised in the J a c b b s o n a n d  
d o e s  not ch'^ng^ or clar i f y  'the d e f i n i t i o n  of 
d e t e n t i o n " . / \

/ The p b opg^ed l e g i s l a t i b n  b a s i c a l l y '  has the e f f e c t  of 

c r e a t p i 6  a felony><Vhen °ne e C c a p e X f r o m  o f f i c i a l  d e t e n t i o n  for 
misdpmea<ior (or/f rohi of f ici'al d e t e n t i o r y d n  c o n n e c t i g n C w i  th a 
v a l i d  w a r t a n t X  and X r i n g  t h e  e s c a p e X a k e s  a p o l i c e  v e h i c l e  or 
an e m e r g e n c y ^ m e d i c a l  v e h i c l e .  T h a t / g e e m s L t o  m e  bo be a \ p o l i c y  
d e c i s i o n  f d X t h e  l e g i s l a t u r e ,  a n d  y  do n o X b e l i e v e  that I c a n

&  <

f a r t * * '  

m (/U
V C4J*

w o u l d x be heli to t h a t \  p o l i c yo f f e r  t a d  much 
d e t e r m i n a t i o n .

I hope these c o m m e n t s  a r e  h e l p f u l  to you. T hank y o u  for 
o f f e r i n g  me the chance to c o m m e n t .  P l e a s e  do not h e s i t a t e  to 
c o n t a c t  me if you have a n y  o t h e r  q u e s t i o n s .

S i n c e r e l y ,

/ 2 « X -

W a l t e r  L. C ^ r p e n e t i
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H o n o r a b l e  Fran Ulmer 
A l a s k a  H o u s e  of 
R e p r e s e n t a t i v e s  

P.O. Box V 
Juneau, AK 99811

De a r  Fran:

E n c l o s e d  p l e a s e  fi n d  c o p i e s  of the two c a s e s  w h i c h  I 

m e n t i o n e d  to you du r i n g  y o u r  v i s i t  y e s t e r d a y .

S i m p l y  put, I c a n n o t  b e l i e v e  that t h e  l e g i s l a t u r e  w o u l d  not 
h a v e  i n t e n d e d  that the c o n d u c t  of the d e f e n d a n t s  in t h e s e  c a s e s  
be p r o s e c u t a b l e  as escape. Hr. J a c o b s o n  w a s  a p p r e h e n d e d  by a 
p o l i c e  o f f i c e r  under e x t r e m e l y  s u s p i c i o u s  c i r c u m s t a n c e s  in a 
d a r k e n e d  b u i l d i n g  a f ter t h e  o f f i c e r  h a d  r e c e i v e d  a r e p o r t  of a 
b u r g l a r y  in progress. H e  ran fr o m  the o f f i c e r  w h e n  h e  realized, 
o n  a d a r k e n e d  stair w a y ,  t h a t  h e  w a s  s p e a k i n g  to a n  o f f i c e r  of the 
l a w  a n d  not to a c o n f e d e r a t e .  He w a s  c a u g h t  by t h e  o f f i c e r  some 
h u n d r e d  y a r d s  or so f r o m  t h e  b u i l d i n g .  H e  f e i g n e d  i l l n e s s  in an 
a t t e m p t  to b r e a k  away, w h i c h  w a s  m o m e n t a r i l y  s u c c e s s f u l ,  u n t i l  
t a c k l e d  by the o f f i c e r  a g a i n .  B r o u g h t  b a c k  to t h e  b u i l d i n g  by 
the officer, he w a s  p l a c e d  in h a n d c u f f s ,  w h i c h  h a n d c u f f s  w e r e  run 
a r o u n d  a p o s t  so as to s e c u r e  Mr. J a c o b s o n  to t h e  p o s t .  T h e  
o f f i c e r  left h i m  under t h e  g u a r d  of an a r m e d  o f f i c e r .  By 
t r i c k i n g  the offi c e r  a n d  b y  p u l l i n g  o n e  h a n d  t h r o u g h  the 
ha n d c u f f ,  Mr. J a c o b s o n  w a s  a b l e  to e s c a p e  f r o m  t h e  p o l i c e .  He 
w a s  a g a i n  caught, this t i m e  a b o u t  20 m i n u t e s  later.

T h e  n a r r o w  q u e s t i o n  in J a c o b s o n  w a s  w h e t h e r  the d e f e n d a n t  
w a s  "under o f f i c i a l  d e t e n t i o n  for a f e l o n y "  w h e n  h e  fled. T h e  
l e g i s l a t u r e  d e f i n e d  o f f i c i a l  d e t e n t i o n  t o  i n c l u d e  " c u s t o d y ,
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arrest, surrender in l i e u  o f  arrest, or c o n f i n e m e n t  u n d e r  an 
o r d e r  of a court." I t h i n k  it is clear th a t  Mr. J a c o b s o n  w a s  in
c ustody. The court of a p p e a l s  held that h e  w a s  not. I t s  r e a s o n s
are set out on page 393 . T h e y  are w h o l l y  u n p e r s u a s i v e  to me.
(Briefly, it m a k e s  no s e n s e  to c a t e g o r i z e  t h e s e  d e f i n i t i o n a l
t e rms according to w h e t h e r  t h e y  d e s c r i b e  c o n t i n u i n g  c i r c u m s t a n c e s  
or t h o s e  which are f i x e d  in time, and it d o e s  v i o l e n c e  to 
l e g i s l a t i v e  intent to e f f e c t i v e l y  i n t e r p r e t  a w a y  a t e r m . )  M o r e  
importantly, I simply c a n n o t  b e l i e v e  that the l e g i s l a t i v e  
i n t e n d e d  the kinds of d i s t i n c t i o n s  f ound at p a g e  393 w h e n  it 
p a s s e d  this statute.

Th e  Hubbard case is e v e n  m o r e  b a f f l i n g .  T h e r e ,  t h e  
d ef e n d a n t ,  in a c o u r t r o o m ,  w a s  o r d e r e d  by a j u d g e  to r e m a i n  in 
the c o u r t r o o m  w h ile a b a i l  h e a r i n g  w a s  set on. T h e  d e f e n d a n t  had 
p r e v i o u s l y  been arres t e d ,  w a s  out on release, h a d  a l l e g e d l y  
v i o l a t e d  the c o n d i t i o n s  of  rel e a s e ,  and w a s  r e l e a s e d  a g a i n .
W h i l e  the defendant w a s  s u b s e q u e n t l y  in court, the j u d g e  s a i d  
"Mr. H u b b a r d  w i l l  be r e m a n d e d " ,  w h i c h  I ta k e  to m e a n  t h a t  h e  
w o u l d  be remanded to c u s t o d y  w h i l e  a bail h e a r i n g  w a s  s c h e d u l e d .  
T h e  j u dge requested the d e f e n d a n t  to take a seat in the j u r y  box, 
and he instead left the c o u r t r o o m ,  i g n o r i n g  a f u r t h e r  c a l l  b y  the 
j udge to remain.

W i t h o u t  s ounding l i k e  a b r o k e n  record, I s i m p l y  c a n n o t  
b e l i e v e  that the l e g i s l a t u r e ,  w h e n  it d e f i n e d  " o f f i c i a l  
d e t e n t i o n "  as inclu d i n g  " c u s t o d y "  (as w e l l  as "arrest, s u r r e n d e r  
in lieu of arrest, or c o n f i n e m e n t  u n der an o r d e r  of a c o u r t " )  d i d  
n ot intend that a p e r s o n  in Mr. H u b b a r d ' s  s i t u a t i o n  b e  c o n s i d e r e d  
as b e i n g  in custody.

In d e f ense of the c o u r t  of app e a l s ,  I b e l i e v e  t h a t  it is 
c o n c e r n e d  about the p o l i c y  i m p l i c a t i o n s  o f  c o n t r a r y  d e c i s i o n s  in 
t h e s e  cases. T h e  J a c o b s o n  c o u r t  sa y s  as m u c h  at t h e  t o p  of the 
r i g h t - h a n d  column on p a g e  3 93. W i t h  due r e s p e c t  to t h e  c o u r t ,  
how e v e r ,  I believe it is f o r  t h e  l e g i s l a t u r e  to w e i g h  a n d  t h e n  
m a k e  those po l i c y  d e c i s i o n s ,  a n d  for the c o u r t s  to e f f e c t u a t e  
t h o s e  d e c i s i o n s  (short o f  a c o n s t i t u t i o n a l  v i o l a t i o n ,  w h i c h  n o  
o n e  has argued h e r e ) .



Honorable Fran Ulmer Page Three
December 6 ,  1990
(dictated 12/5/90)

I hope this i n f o r m a t i o n  is h e l p f u l  to you. I w o u l d  b e  h a p p y  

to d i s c u s s  it further w i t h  yo u .

Sin c e r e l y ,

W a l t e r  L. Carpeneti

E n c l o s u r e s
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David W. JACOBSON, A ppellant/
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STATE of Alaska, Appellee, 

N o b ,  A-2217, A-2218.

Court of Appeals of Alaska.

Jan. 26, 1990.

Defendant was convicted in the Superi­
or Court, First Judicial District, Juneau, 
W alter L. Carpeneti and Rodger W. Pe- 
gues, JJ., of theft in the second degree, 
burglary in the second degree, escape in 
the second degree, and misconduct involv­
ing a weapon in the first degree. Defen­
dant appealed. The Court of Appeals, 
Bryner, CJ., hold that; (1) an inventory of 
defendant’s items did not impermissibly en­
croach on his privacy rights; (2) the police 
properly continued to inventory defen­
dant’s items even after they decided to 
seek a warrant; and (3) the term “official 
detention,” as used in the escape statute, 
does not apply to investigative stops.

Affirmed in part, and vacated and re­
manded in p a r t

1. Searches and Seizures «=58
Police were authorized to open various 

closed containers for purposes of conduct 
ing inventory of defendant’s property; only 
containers police opened were those that 
they themselves had packed and closed 
while seizing defendant’s belongings from 
motel room, and those containers contained 
items that were in plain view when they 
were seized. U.S.C.A. ConstAmend. 4.

2. Searches and Seizures €=58
Police properly continued to inspect de­

fendant’s belongings after deciding to ap­
ply for warrant; police continued to have 
legitimate interest in performing inventory 
even after they decided to seek w arrant 
U.S.C-A. ConstAmend. 4.

3. Weapons «=4
Butterfly knife is not "switchblade or 

gravity knife" and therefore does not quali­

fy as prohibited weapon. AS 11.61.- 
200*8X3),. (eXIXD).

4. Escape €=»!
"Official detention," for purposes of 

escape in second-degree statute, does not 
apply to investigative Btops, AS 11.56.310, 
11.81.900{bX34).

S e e  publication W o r d s  a n d  Phrases 

for o t her judicial constructions a n d  

definitions.

5. Escape « = 1
"Custody,” for purposes of escape in 

second-degree statute, begins upon arrest 
or surrender in lieu of a rres t AS 11.56.- 
310, 11.81.900*bX34).

S e e  publication W o r d s  a n d  Phrases 

for o t her judicial constructions a n d  

definitions.

M argaret W. Berck, A sst Public Defend­
er, Juneau, and John B. Salemi, Acting 
Public Defender, Anchorage, for appellant

W.H. Hawley, A sst Atty. Gen., Office of 
Sp. Prosecutions and Appeals, Anchorage, 
aod Douglas B. Baily, Atty. Gen., Juneau, 
for appellee.

Before BRYNER, CJ., and COATS 
and SINGLETON, JJ.

OPINION

BRYNER, Chief Judge.
David W. Jacobson was convicted of 

theft in the second degree, burglary in the 
second degree, escape in the second degree, 
and misconduct involving a weapon in the 
first degree. Superior Court Judge Rodger 
W. Pegues sentenced Jacobson to an aggre­
gate term of seven years. Jacobson ap­
peals, contending that the superior court 
erred in failing to suppress evidence that 
resulted from an unlawful Bearch and sei­
zure, in failing to dismiss the charges of 
escape and misconduct involving weapons, 
in denying his motion for a mistrial, and in 
admitting evidence of prior misconduct 
Jacobson also challenges his sentence as 
excessive. We affirm the convictions for 
theft and burglary, reverse the conviction 
for misconduct involving a weapon, and

remand for additional fine 
cape charge.

FACTS
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A short time later, Jacoi 
extricate one of his hand 
avoided capture by swir 
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room and placed him und
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arrested him. After takm, 
the police station, they 
items that had been in o 
motel room but did not c 
knapsack and bank bag 
closed. When the urn  
items of jewelry that appe; 
the police obtained a warn 
seanJi of all of Jacobson's 
ing8. Various Btolen iteu 
the course of the search, 
police seized a butterfly 
been in Jacobson’s posses 
room.

Jacobson was charged 
theft, and escape. For 1 
the butterfly knife, he w 
misconduct involving a w- 
received separate jury trix 
or Court Judge Rodger T 
theft and burglary chary 
and weapons misconduc 
joined for trial without a ; 
rior Court Judge Walter < 
being convicted on all & 
cases were consolidated 
Judge Pegues imposed f 
tive sentences totaling se-
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remand for additional fmdingB on the es­
cape charge.

FACTS
On November 1, 1986, the Juneau police 

were called to investigate a possible bur­
glary at an office building. Upon entering 
the building, a police officer encountered 
Jacobson. Jacobson ran but was ap­
prehended a short distance away. As the 
officer led him back, Jacobson attempted to 
flee. He was subdued, handcuffed to a 
carport post outside the building, and given 
Miranda warnings. Jacobson asked what 
he was charged with and was told that the 
police were "considering burglary."

A short time later, Jacobson managed to 
extricate one of his hands. He fled and 
avoided capture by swimming across a 
creek. Pursuing officers located Jacobson 
in a nearby motel room. They entered the 
room and placed him under a rre s t 

The police seized Jacobson’s personal be­
longings from the motel room when they 
arrested him. After taking the property to 
the police station, they inventoried the 
items that had been in open view a t the 
motel room but did not open or search a 
knapsack and bank bag that had been 
closed. When the inventory disclosed 
items of jewelry that appeared to be stolen, 
the police obtained a warrant authorizing a 
search of all of Jacobson’s personal belong­
ings. Various stolen items were seized in 
the course of the search. In addition, the 
police seized a butterfly knife th a t had 
l«en in Jacobson’s possession a t the motel 
room.

Jacobson was charged with burglary, 
dicft, and escape. For his possession of 
d>e butterfly knife, he was charged with 
mt-iconduct involving a weapon. Jacobson 
received separate jury trials before Superi- 

^°urt Judge Rodger W. Pegues on the 
* t and burglary charges. The escape 

weapons misconduct charges were 
rimed for trial without a jury before Supe- „ 

r Court Judge Walter CarpenetL After 
^mK convicted on all counts, Jacobson’s 
Jud pCrC conso' ‘̂ at£d for sentencing. 
u v /e e^ues 'mPosed partially consecu- 

^ntences totaling seven years’ impris­

onment and specified that Jacobson would 
not be eligible for early release on parole.

SEARCH AND SEIZURE

On appeal, Jacobson contends that the 
superior court erred in denying his motion 
to suppress evidence, which challenged the 
warrantless police inventory of his personal 
property. After conducting an evidentiary 
hearing, Judge Carpeneti upheld the inven­
tory, finding that it was performed for 
legitimate purposes and did not exceed the 
permissible limits set out in Reeves v. 
Stale, 599 P.2d 727, 736-38 (Alaska 1979).

[1 ] The court’s decision must be upheld 
unless clearly erroneous. State v. B ian- 
chi, 761 P.2d 127, 129-30 (Alaska App. 
1988). Jacobson argues that the police 
were not authorized to open various closed 
containers for purposes of conducting the 
inventory. However, the only containers 
the police opened were those that they 
themselves had packed and closed while 
seizing Jacobson’s belongings from the mo­
tel room. Those containers, such as Jacob­
son’s shaving kit and grocery bags of cloth­
ing, contained items that were in plain view 
when they were seized. The police had a 
legitimate interest in protecting themselves 
against potential claims for loss by invento­
rying these items. The inventory did not 
impermissibly encroach on Jacobson's pri­
vacy rights. See, eg., G r if f ith  v. State, 
578 P.2d 578, o80 (Alaska 1978).

[2J Jacobson also complains that the po- - 
lice continued to inventory his property 
even after they recognized items th a t were 
apparently stolen. In Jacobson’s view, the 
fact that the police persisted in inspecting 
his belongings after deciding to apply for a 
warrant casts doubt on whether their actu­
al purpose was to conduct an inventory.
As correctly recognized by the superior 
court, however, even after the police decid­
ed to seek a warrant, they continued to 
have a legitimate interest in performing an 
inventory. Their continuation of the inven­
tory does not establish an improper motive.
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The superior court did not err in denying 
Jacobson's motion to suppress.1

MISCONDUCT INVOLVING WEAPONS
(3] Jacobson next challenges his convic­

tion for misconduct involving a weapon in 
the first degree. Jacobson was convicted 
of Uie offense under AS 11.61.200(aX3), 
which prohibits, in te r alia, possession of a 
"prohibited weapon." The term "prohibits 
ed weapon" is defined in AS 11.61.- 
200(e)(1)(D) to include a "switchblade or 
gravity  knife." The Btate'B theory in 
charging Jacobson was thnt the butterfly 
knife found in his motel room was a gravi­
ty  knife. On appeal, Jacobson argues that 
the Btatutory prohibition against possess­
ing "prohibited weapons” is impermissibly 
vague. We need not decide this issue. In 
S ta te  v. Strange, 785 P.2d 563, (Alaska 
App.1990), we held that a butterfly knife is 
not a "switchblade or gravity knife" and 
therefore does not qualify as a prohibited 
weapon. Our Strange holding requires 
th a t Jacobson’s conviction for misconduct 
involving a weapon must be vacated.

ESCAPE
[4 ,5 ] Jacobson was convicted of escape 

in the second degree in violation of AS
11.56.310. The statute provides, in rele­
van t part, that “[o]ne commits the crime of 
escape in the second degree if, without 
lawful authority, one removes oneself from
. . .  official detention for a felony ” As
defined in AS 11.81.900(bX34), "official de­
tention” means "custody, arrest, surrender 
in lieu o f arrest, or confinement under an 
order o f a c o u r t. . . .”

A t trial, Jacobson maintained that be had 
no t y e t been formally arrested when he 
removed his handcuffs and eluded the po­
lice. Jacobson argued that he was there­
fore no t under "official detention for a 
felony.”  In finding JacobBon guilty of es­
cape, Judge Carpeneti did not find it neces­
sary  to determine whether Jacobson had 
been arrested. Instead, the judge found

1. J a c o b s o n  further challenges as impermissible 

the warrantless seizure of property from his 

m o t e l  r o o m .  H e  did not raise this argument 

below, however, a n d  w c  find n o  exceptional

thHt a  person who haa been subjected to an 
investigative stop ia in "cuatody" and 
therefore under "official detention" for 
purpoaeB of the escape statute, even if the 
atop did not rise to the level of a full a rrest 
Finding th a t  a t the very least Jacobson 
had been subjected to an investigative atop 
for a possible burglary, Judge Carpeneti 
concluded that lie was “under official de­
tention for a felony" when he eluded the 
police.

The issue presented on appeal ia thus 
whether "custody” as used in the statutory 
definition of "official detention" occurs 
when an individual is subjected to an inves­
tigative stop that falls short of a full ar­
re s t Jacobson argues, aa he did below, 
that he could not have been in "custody" 
for purposes of the escape statute without 
first being placed under a rre s t Jacobson's 
argum ent finds support in Beckman v. 
State, 689 P.2d 500 (Alaska App. 1984). In 
Beckman, we adopted a narrow reading of 
the word “custody” as used in connection 
with Alaska’s escape statute:

“Custody" ia not expressly defined in the 
provisions of Alaska law dealing with 
escape. However, definitions of "custo­
dy” contained in escape statutes from 
other jurisdictions suggest that, in con­
text, the word is intended to have a nar­
row meaning, essentially synonymous to 
“arrest."

I d  at 502 i l  3 (citations omitted).
In considering the applicability of Beck­

m an  to the present case Judge Carpeneti 
noted tha t Beckman appeared to be incor­
rect in pinpointing the source of Alaska’s 
escape statu te. In our discussion of the 
term "custody” in Beckman, we mistaken­
ly indicated that Alaska’s definition of "of­
ficial detention” was derived from Missouri 
Revised S tatute § 556.061(3) (1979). ThiB 
error stemmed from the fact that the deri­
vation table of the Alaska Department of 
Law’s Criminal Law Manual (Manual) listed 
the Missouri statute in connection with

circumstances to justify consideration of the 

issue as a  matter of plain error. S e c  M o r e a u  v. 

Slate, 5 8 8  P.2d 275, 279-81 (Alaska 1978).
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2. See Alaska Department ofManual, derivation table ai
3. Id. at 6—1-2 (emphasis i.It should be noted that t was compiled by the cric Department of Law afte



Alaska's definition of "official detention. " 1 
Judge Carpeneti correctly recognized that 
the Manual’s derivatioj table waa not 
meant to reflect the actual derivation of 
statutes included in Alnaka’a Revised Crim­
inal Code. Rather, the table waa compiled 
after the adoption of the revised codo and 
was intended only aa a guide to statutory 
provisions in other jurisdictions that are 
similar to Ui03e in Alnaka's code. For the 
actual derivation of provisions contained in 
the revised code, the derivation table refers 
ils readers to the Tentative Draft of the 
Revised Criminal Code that waa prepared 
by the Criminal Law Revision Subcommis­
sion (Subcommission).* Relying in part on 
his conclusion that Beckman waa mistaken 
as to the source of Alaska’s escape statute. 
Judge Carpeneti declined to follow the nar­
row interpretation of “custody" that we 
adopted in that case.

Beckman’s mistake in attributing the 
origin of Alaska’s escape statute to Mis­
souri law has no bearing, however, on the 
validity of the narrow reading that we gave 
to the word "custody" in that case. Noth­
ing in the actual history of Alaska’s escape 
statute points to the appropriateness of a 
broader reading of the word. In fact, the 
contrary conclusion seems indicated,

Alaska’s escape statute was adopted al­
most verbatim from the escape provision 
proposed by the Subcommission in its Ten­
tative Draft See Alaska Criminal Code 
Revision, Part IV, 46-49 (Tent D raft 1977). 
The Subcommission, in turn, indicated that 
the Tentative Draft provision was based 
largely on than existing Alaska law. Id.

When the Subcommission issued the Ten­
tative Draft, Alaska's escape statute pro­
vided, in relevant part, that "a person com­
mits an escape if without lawful authority 
he . . .  wilfully removes himself from offi­
cial detention. . . See former AS 11.30.- 
J90 (ch. 171, 5 1 , SLA 1976). The term 
official detention" was defined in former

* Department of Law, Criminal C o d e
Manual, derivation table at 6 — 41 (1985).

^  ® 1-2 (emphasis in original): “*

It should be noted that the derivation lifting 

compiled b y  the criminal division of the 

P-rtment of L a w  oiler e n actment of the

JACOBSON r . 8TATK 
c t u  m7n  p_M is* At>r- two)

Alaska 3 9 J

AS 11.30.100(2) (ch. 171, { 3. 3 U  1976) aa 
follows:

"Official detention" means arrest, cus­
tody following surrender in lieu of ar­
rest, detention in any facility for custody 
of persons under charge or conviction of 
crime or alleged or to be delinquent, de­
tention for oxtraditior. or deportation or 
any other detention for law enforcement 
purposes; but "official detention" docs 
not include supervision nn probation or 
parole, or constraint incidental to release 
on bail.

Under this statutory definition, it seems 
clear that "official detention” did not in­
clude the type of restraint inherent in a 
pre-arrest investigative stop.

Although the definition of "official deten­
tion” contained in the Tentative Draft dif­
fered somewhat from that set out in for­
mer AS 11.30.090, nothing in the Tentative 
Draft’s commentary indicated that the 
changes in wording were intended to alter 
the substance of the existing definition in 
any way material to this case. In its com­
mentary, the Subcommission described 
three significant ways in which the Tenta­
tive D raft's proposed escape provisions dif­
fered from then existing law. The descrip­
tion contains no mention of bros dening the 
concept of “official detention” to include 
pre-arrest investigative stops. At least in 
the Subcommission's view, the definition of 
“official detention" embodied in the Tenta­
tive D raft (which was ultimately adopted 
as AS 11.81.900(bK34)) was in substance 
identical to that contained in former AS 
11.30.100(2).

Subsequent legislative commentary is ■
also relevant As enacted by the legisla­
ture in 1978, the Revised Criminal Code’s 
second-degree escape statute made it un­
lawful to remove oneself from "official de­
tention on a  chaise o f  a felony " For­
mer AS 11.56.310(a)(1)(B) (ch. 166, § 6, SLA 
1978) (emphasis added). This language

revised code. Statutes f r o m  other jurisdic­

tions that w e r e  actually considered b y  the 

criminal l a w  revision subcoiamisslon ire set 

out -in g  table appearing as a n  appendix to 

e a c h  v o l u m e  of the six part tentative draft of 

the c o d e  published by the subcommission.
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le very least, Jacobson 
to an investigative stop 

glary, Judge Carpeneti 
was "under official de- 
y" when he eluded the

oted on appeal is thus 
as used in the statutory 
icial detention" occurs 
is subjected to an invea- 
falls short o f a full ar­
gues, as he did below, 
have been in "custody” 
2 escape statu te without 
inder a r re s t  Jacobson’s 
upport in Beckman v.
) (Alaska App. 1984). In 
>ted a narrow reading of 
•" as used in connection 
ipe statute:
; expressly defined in the 
Jaska law dealing with 
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drew verbatim from tho Tentative Draft, aa 
well aa from former AS 11.30.090(bXl}— 
the statute in effect when tho revised Alas­
ka Criminal Code was adopted. In 1980, 
however, the legislature amended the sec­
ond-degree escape statute to its current 
form, making it unlawful to remove oneself 
from "official detention fo r  a felony." AS 
11.56.310(aXlXB) (emphasis added).

The legislature explained its substitution 
of "for a felony" for "on u charge of a 
felony" as follows:

This amendment ia required to make 
clear that escape and permitting an es­
cape can occur when a person has been 
arrested for a crime, though r.ot neces­
sarily formally charged with a crime by 
way of complaint, indictment or informa­
tion.

Commentary on the Alaska Revised Crimi­
nal Code, Senate Journal Supp. No. 44 at 
13, 1980 Senate Journal 1436. This com­
mentary is telling. In stating that the 
amended statute would permit the prosecu­
tion of f isons "arrested for a crime, 
though nr necessarily formally charged 
. . . "  the legislature clearly indicated its 
view that, even under the amended version 
of the statute, an arrest was still necessary 
before escape could properly be charged.

In the present case, the state has cited 
no escape statutes or cases from other 
jurisdictions defining "custody” or "official 
detention" to include an investigative stop 
falling short of an actual arrest Nor are 
we aware of any such authority. Our own 
brief survey of escape statutes indicates 
that other jurisdictions uniformly construe 
custody to begin with arrest or surrender 
in lieu of a r re s t4 While some jurisdictions 
have specific statutory provisions expressly 
defining custody as beginning at the point 
of formal arrest, others appear to reach the 
Bame conclusion without any express statu-

4. T h e  M o d e l  Penal C o d e  § 242.6 at 226 states 

that *'[o]fficial detention’ m e a n s  arrest, deten­

tion in a n y  facility for custody of persons under 

charge or conviction of crime or alleged or 

f o u n d  to be delinquent....* See also N.Y. Pe­

nal L a w  § 205.00 ( M c K i n n e y  1988), defining 

custody as 'restraint by a  public servant pursu­

ant to a n  authorized arrest or an order of a 

court"; Or.Rev.Stai. § 162.135 (1987) defining 

custody as "the imposition of actual or construe-

tory definition. For example, in State v. 
Blaine, 133 VL 345, 341 A.2d 16, 17-20
(1975), the Supreme Court of Vermont con­
sidered a case prosecuted under former 13 
V.S.A. 5 1901, which prohibited "escape 
from lawful custody of a police officer." 
Id. &41 A-2d at 18. Although Vermont’s 
escape statute apparently did not expressly 
define custody, the court in B la ine  rejected 
the prosecution’s contention that "custody” 
could bo found in situations involving de­
tention or restraint, falling short of actual 
a r re s t The court concluded that "lawful 
custody does not exist until the arrest is 
made.” Id. 341 A.2d a t 20.

In short, there appears to be no support 
in the history of Alaska's escape statute or 
in the law of other jurisdictions for the 
conclusion that Beckman was incorrect in 
concluding that "custody” is "essentially 
synonymous to ‘a r re s t’ ” Beckman, 689 
P.2d a t 502 n. 3.

In rejecting the conclusion we reached in 
Beckman, Judge Carpeneti also reasoned 
that the statutory definition of "official 
detention" would not have separately in­
cluded "custody” and "arrest” if both 
words meant precisely the same thing. 
The court’s concern seems well-founded, 
since every word used in a statutory provi­
sion is presumed to have been intended to 
have some useful purpose. See, e.g., A las­
ka Transportation Commission v. A ir-  
pac, Inc., 685 P.2d 1248, 1253 (Alaska 
1984). However, the narrow interpretation 
of “custody” we adopted in Beckman does 
not render the word superfluous as used in 
the statutory definition of "official deten­
tion.”

Alaska Statute 11.81.900(bX34) uses four 
separate terms to define "official deten­
tion”: "custody, arrest, surrender in lieu of 
arrest, or confinement under an order of a

tive restraint b y  a peace officer pursuant to an 

arrest or court order.. . Tex.Penal C o d e  Ann.

§ 38.07 (Vernon 1974), applying escape statute 

lo “la] person arrested for, charged with, or 

convicted of.. . Utah C o d e  Ann. § 76-8-309 

(1978), defines 'official custody" to m e a n  "ar­

rest, custody in a penal institution....*; W a s h .  

R e v . C o d e  § 9A.76.120 (1988), applying second- 

degree escape statute to persons "charged with a 
felony."

c o u r t... .” Of the f< 
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duration. The remain' 
♦ody” and "confmemet 
a court," describe d r  
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when an arrest is m 
outstanding warrant, 
will be in ’’confinemen' 
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detention and confiner 
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tions, the arrested per 
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cape statute.
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court...-" Of the four statutory termB, 
"arrest” and "surrender in lieu of furest” 
involve discrete events of relatively brief 
duratrn. The remaining two terms, "cus­
tody" and "confinement under an order of 
a court,” describe circumstances that are 
continuing in nature rather than fixed in 
time.

Once the police have completed arresting 
a person or once a person has surrendered 
in lieu of being arrested, that person typi­
cally remains in post-arrest detention pend­
ing the filing and disposition of charges or 
release on bail. In some situations, such as 
when an arrest is made pursuant to an 
outstanding warrant, the arrested person 
will be in "confinement under an order of a 
court” from the time the arrest is complet­
ed. In other situations, however, as when 
the police make a warrantless arrest a t the 
scene of a crime, a period of post-arrest 
detention and confinement will ensue dur­
ing which no charge will have been filed 
and no court order will have been issued to 
confine the arrested person. In such situa­
tions. the arrested person will nonetheless 
still be in “custody” and will therefore con­
tinue to be in "official detention” and sub­
ject to the penalties prescribed in the es­
cape statute.

Thus, although “custody” and "arrest" 
are essentially synonymous insofar as they 
refer to the inception of "official detention’’ 
for purposes of the escape statute, "custo­
dy” is the broader of the two terms and 
encompasses post-arrest restraint The 
legislature’s use of the word "custody” in 
the definition of "official detention" is not 
inconsistent with the narrow interpretation 
we adopted in Beckman.*

In deciding to adhere to the narrow inter­
pretation of "custody” that we adopted in 

rckman, we are particularly concerned

1  * no‘her conccrn voiced b y  Judge Carpeneti 

Y u  B e c k m a n’* n a r r o w  construction of 
. T  might encourage persons w h o  are 

J " ™  J° investigative stops to resist. This 

i a r > - however, s e e m s  unfounded. Tho^c' 

resist or fail to cooperate with the police 

8 *nrested are subject to sanctions 

for S u .  eg.. A S

fuune i (r“,s,mB arrest); A S  i 1.56.720 (rc- 

n* ‘  P°licc officer). T h e  issue i t
r su°h conduct is encouraged, but

t. STATE Alaska 393
(Alaska App. 1940)
that serious practical problems might arise 
if our escape statute were extended to all 
persons who are subjected to investigative 
stops. All but the most casual encounters 
between citizens an i police officers may be 
characterized as stops involving some de­
gree of restraint or deprivation of liberty. 
See, e.g., Waring v. State, 670 P.2d 357, 
363-66 (Alaska 1983); Howard v. State, 
664 P.2d 603, 607-11 (Alaska App.1983). 
Under the view adopted by the trial court, 
most if not all such situations would in­
volve "official detention” for purposes of 
the escape1 statute. In many cases, more­
over, the stops would be based only on 
reasonable suspicion. The low quantum of 
evidence needed to effect an investigative 
stop would make it diffic ,lt to say with any 
degree of confidence whether the stop was 
"for a felony.” Presumably, in all situa­
tions where the possibility of a felony had 
not yet been ruled out, the stop could be 
characterized as “o.ficial detention for a 
felony” and could serve as a basis for a 
second-degree escape charge.

We have found no authority to support 
such a sweeping interpretation of Alaska's 
escape statute. Accordingly, we conclude 
that the trial court erred in construing “of­
ficial detention," as used in AS 11.56.310, 
to apply to investigative stops. In keeping 
with the position we adopted in Beckman, 
we hold that "custody," as used in AS
11.81.900(bX34), begins upon 
surrender in lieu of a rre s t

arrest*  or

In the present case, Judge Carpeneti 
found it unnecessary to decide whether Ja­
cobson had actually been arrested a t the 
time he fled. Our conclusion that an arrest 
was a necessary predicate for an escape 
conviction requires us to remand this case 
to Judge Carpeneti for specific resolution 
of the issue.

rather the level of sanction that the legislature 

intended to apply.

6. B y  “arrest" w e  refer to the statutory definition 

of the term. U n d e r  A S  1225.160, "(a)rrest is the 

taking of a person into custody in order that the 

person m a y  be held to a n s w e r  for the c o m m i s ­

sion of 2 crime." o e e  «(*/-> N o m e  v. Ailak, 570 

P 2 d  162, 167-69 (Alaska 1977).
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The convictions for burglary and theft 
are AFFIRMED. The conviction for mis­
conduct involving a weapon is VACATED. 
This case is REMANDED for further find­
ings on the escape charge.

-I'M \
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Second, Jacobson contends that the trial court 

erred in admitting evidence of other crimes 

during his burglary trial. Jacobson w a s  

charged with burglarizing o n e  of several offices 

in a n  office building, i h e  trial coui t allowed 

the state to admit evidence that property stolen 

f r o m  another office In the s a m e  building w a s  

found in Jacobson's possession. Jacobson c o n­

tends that the challenged evidence w a s  inadmis­

sible u n d e r  Alaska Rule of Evidence 404(b). 

W e  disagree. T h e  challenged evidence w a s  inte­

grally related in time a n d  circumstance to the 

crime with w h i c h  J a c o b s o n  w a s  charged a n d  

w a s  highly relevant to discredit Jacobson's 

claim of mistake. U n d e r  the circumstances, the 

challenged evidence h a d  legitimate relevance o n  

an issue other than Jacobson's propensity to 

c o m m i t  crime, a n d  the trial court could readily 

find that its probative value substantially out­

weig h e d  its potential for prejudice. S e e  

K u g z r u k  v. State, 4 3 6  P.2d 962, 966-68 (Alaska 

1968). W e  find n o  abuse of discretion.

3 9 4  Alaska

If, after considering the evidence 
presented a t trial, the judge finds beyond a 
reasonable doubt that Jacobson was under 
a rrest and acted with the requisite culpable 
mental state, the judgment of conviction 
for escape may be left intact If, on the 
other hand, the judge finds a reasonable 
doubt aa to whether Jacobson was actually 
under arrest or acted with the applicable 
culpable mental state, a judgment of ac­
quittal must be entered. We will retain 
jurisdiction over the appeal pending the 
resolution of this issue on remand.7

7. B e cause a n  acquittal o n  the escape charge 

w o u l d  significantly affect Jacobson's composite 

sentence, w e  find it preferable not to address 

J a c o b s o n’s sentencing arguments until comple­

tion of proceedings on remand. In addition to 

his sentencing arguments, Jacobson has raised 

t w o  issues that require only brief consideration.

First, Jacobson argues that the trial court 

erred in denying a  motion for mistrial that he 

m a d e  because m e m b e r s  of his jury s a w  h i m  in 

the custody of an officer and in close proximity 

to u n i f o r m e d  guards during the trial. W e  have 

consistently held, however, that neither the 

presence of guards nor a brief, inadvertent view 

of the defendant in custody is necessarily so 

prejudicial as to require a mistrial. See, e.g., 

H i n e s  v. State, 703 PJ2d 1175, 1178 (Alaska App. 

1985); D u n n  v. State, 653 P 2 d  1071, 1086 (Alas­

k a  App. 1982). T h e  decision whether to grant a 

m o t i o n  for a mistrial is consigned to the s o und 

discretion of the trial court. R o t h  v. State, 626 

? 2 d  533, 585 (Alaska App.1981). O u r  review of 

the record in this case convinces us that the 

court did not abuse its discretion in denying 

Jacobson's motion for a mistrial in this case.
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" i n  c u s t o d y "  at the t i m e  o f  t h e  a l l e g e d  escape. W e  a g r e e  w i t h

H u b b a r d  a n d  reverso h i s  c o n v i c t i o n .

In Septe m b e r  1 9 8 8 ,  C h r i s t o p h e r  H u b b a r d  w a s  c h a r g e d  w i t h

t h e f t  in the second d e g r e e  a n d  w a s  r e l e a s e d  on  bail. O n  S e p t e m b e r

20, 1938, Hubbard a p p e a r e d  f o r  a p r e i n d i c t m e n t  h e a r i n g  b e f o r e

D i s t r i c t  Court Judge E l a i n e  A n d r e w s .  H u b b a r d  sat in t h e  b a c k  of

t h e  courtroom; and h i s  a t t o r n e y  s a t  at d e f e n s e  c o u n s e l ' s  ta b l e .

A t  the h e a r i n g ,  t h e  p r o s e c u t o r  a l l e g e d  t h a t  H u b b a r d  h a d

v i o l a t e d  the c o n ditions o f  b a i l  b y  n o t  r e m a i n i n g  w i t h i n  t h e  c u s t o d y

o f  h i s  t h ird-party c u s t o d i a n .  H e  e x p l a i n e d  t h a t  w i t h i n  h o u r s  of

b e i n g  released on bail, H u b b a r d  w a s  r e a r r e s t e d  on c i t y  c h a r g e s :

d r i v i n g  without a v a l i d  o p e r a t o r ' s  license, g i v i n g  f a l s e

i n f o r m a t i o n  to a p o l i c e  o f f i c e r ,  r e s i s t i n g  arrest, a n d  c a r r y i n g  a

c o n c e a l e d  weapon. At  t h e  t i m e  o f  t h e  s e c o n d  arrest, H u b b a r d  w a s

n o t  in the presence of a t h i r d - p a r t y  c u s t o d i a n .  A p p a r e n t l y  h e  w a s

r e - r e l e a s e d  on bail a f t e r  t h e  s e c o n d  a r r e s t .  H u b b a r d ' s  a t t o r n e y

c l a i m e d  that H u b b a r d  h a d  n o t  v i o l a t e d  t h e  c o n d i t i o n s  o f  h i s

o r i g i n a l  bail —  h e  t o l d  t h e  c o u r t  t h a t  w h e n  H u b b a r d  w a s

r e a r r e s t e d ,  he was on h i s  w a y  t o  g e t  m a r r i e d ,  a n d  o n e  o f  t h e  t h i r d -

p a r t y  custodians had b e e n  d r i v i n g  t h e  c a r  b e h i n d  him.

The court r e s p o n d e d  a s  f o l l o w s :

Well, I t h i n k  a t  t h i s  s t a g e  Mr. H u b b a r d  w i l l  
be r e manded a n d  w e  c a n  s e t  o n  a b a i l  h e a r i n g  
. . . Mr. H u b b a r d  c a n  t a k e  a s e a t  in t h e  j u r y  
box because h e ' s  g o n n a  b e  in  c u s t o d y  w h i l e  w e  
decide w h a t  h a p p e n s  h e r e .

J u d g e  A n d rews then s e t  b a i l  a t  $10,0(50, a n d  asked, "Mr. H u b b a r d ,  

d o  y o u  wa n t  to  come f o r w a r d  a n d  t a k e  a s e a t  in t h e  j u r y  b o x ? "  

H u b b a r d  did not take a s e a t  i n  t h e  j u r y  b o x ;  h e  i n s t e a d  l e f t  t h e
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c o u r t r o o m  while the p a r t i e s  w e r e  s c h e d u l i n g  h i s  bail r e v i e w  

h e a r i n g .  Judge Andrews c a l l e d  o u t  t o  H u b b a r d  as h e  left, b u t  h e  

d i d  n o t  respond. J u dge A n d r e w s  t h e n  i s s u e d  a n  a r r e s t  w a r r a n t  a n d  

set b a i l  at $20,000.

Hubbard was i n d i c t e d  f o r  e s c a p e  in the s e c o n d  d e g r e e  in 

v i o l a t i o n  of AS 1 1 . 5 6 . 3 1 0 ( a ) ( 1 ) ( B ) .  T h e  i n d i c t m e n t  c h a r g e d  t h a t  

H u b b a r d

knowingly a n d  w i t h o u t  l a w f u l  a u t h o r i t y  
remove(d) h i m s e l f  f r o m  t h e  S t a t e  of A l a s k a  
Court B uilding w h i l e  u n d e r  o f f i c i a l  d e t e n t i o n  
for a felony o f f e n s e .

H u b b a r d  moved to d i s m i s s  t h e  i n d i c t m e n t ,  a r g u i n g  t h a t  he w a s  n o t

u n d e r  "official d e t e n t i o n "  w h e n  h e  l e f t  t h e  c o u r t r o o m .  The m o t i o n

w a s  denied. The case p r o c e e d e d  t o  t r i a l  b e f o r e  J u d g e  Katz o n  the

e s c a p e  charge. The u n d e r l y i n g  c h a r g e  f o r  t h e f t  in the s e c o n d

d e g r e e ,  for which H u b b a r d  h a d  b e e n  r e l e a s e d  o n  bail, was d i s m i s s e d .

At  trial, a f t e r  t h e  s t a t e  r e s t e d  its case, H u b bard m o v e d

f o r  j u d g m e n t  of a c q u i t t a l  o n  t h e  g r o u n d  t h a t  t h e  state h a d  n o t

e s t a b l i s h e d  that he w a s  in " o f f i c i a l  d e t e n t i o n "  w h e n  he le f t  the

courtroom. This motion w a s  a ls o d e n i e d .

Hubbard c hallenges the i n d i c t m e n t  w h i c h  charged h im w i t h

e s c a p e  in the second d e g r e e  u n d e r  A S  11.56.310(a)(1)(B). T h e

s t a t u t e  states:

(a) One commits the c r i m e  o f  e s c a p e  in the 
second degree if, w i t h o u t  l a w f u l  authority, 
one

(1) r e mo ve s  o n e s e l f  f r o m

(B) o f f i c i a l  d e t e n t i o n  f o r  a felony. . . 

O f f i c i a l  detention is d e f i n e d  in A S  1 1 . 8 1 . 9 0 0 ( b )  (34) «s:
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custody, arrest, s u r r e n d e r  in l i e u  o f  arrest, 
or confinement u n d e r  a n  o r d e r  o f  a  c o u r t  in a 
criminal or j u v e n i l e  p r o c e e d i n g s ,  o t h e r  th a n  
an order of c o n d i t i o n a l  b a i l  r e l e a s e .

The question w h i c h  th i s  c a s e  p r e s e n t s  is w h e t h e r  J u d g e  

A n d r e w s '  statement, "Hr. H u b b a r d ,  d o  y o u  w a n t  t o  co m e  f o r w a r d  a n d  

t a k e  a seat in the jury b o x "  w a s  s u f f i c i e n t  t o  c r e a t e  an " o f f i c i a l  

d e t e n t i o n "  pursuant to A S  1 1 . 8 1 . 9 0 0 ( b ) (34) . H u b b a r d  a r g u e s  t h a t  

t h e  e s c a p e  statute does n o t  a p p l y  to h i m  b e c a u s e  h e  was n e v e r  u n d e r  

a n y  p h y s i c a l  restraint b e f o r e  h e  l e f t  t h e  c o u r t r o o m .  T h e  s t a t e  

c o n t e n d s  that Hubbard's c o n s t r u c t i o n  of t h e  s t a t u t e  is too n a r r o w .  

T h e  s t a t e  concedes that s o m e  k i n d  o f  p h y s i c a l  c o n t a c t  is n e c e s s a r y  

t o  e f f e c t u a t e  an arrest, b u t  it a r g u e s  t h a t  a m e r e  o r d e r  f r o m  t h e  

c o u r t  c a n  trigger " c u s t o d y "  a n d  " c o n f i n e m e n t  u n d e r  an  o r d e r  o f  a 

c o u r t . "  The statutes d o  n o t  d e f i n e  t h e  t e r m s ,  " c u s t o d y "  a n d  

" c o n f i n e m e n t  under an o r d e r  of the c o u r t . " 1

In previous d e c i s i o n s ,  w e  h a v e  h e l d  t h a t  b e f o r e  a p e r s o n  

w a s  in "official d e t e n t i o n "  for p u r p o s e s  o f  t h e  e s c a p e  sta t u t e ,  t h e  

s t a t e  m u s t  establish t h a t  t h e  d e f e n d a n t  w a s  c l e a r l y  u n d e r  s o m e  f o r m  

o f  o f f i c i a l  restraint. N o r m a l l y ,  b e f o r e  a d e f e n d a n t  c o u l d  b e  

c o n v i c t e d  of escape, w e  h a v e  r e q u i r e d  t h e  s t a t e  t o  s h o w  t h a t  t h e  

d e f e n d a n t  was under arrest. I n  M a v n a r d  v. s t a t e . 652 P . 2d 489, 4 9 2  

n. 6 (Alaska App. 1982), w e  q u o t e d  w i t h  a p p r o v a l  w h a t  a p p e a r s  t o  

b e  t h e  m a j o r i t y  rule f r o m  R. P e r k i n s ,  C r i m i n a l  L a w :

1. H u b b a r d  a r g u e s  t h a t  h e  w a s  r e l e a s e d  o n  b a i l  a t  t h e  

t i m e  o f  his alleged e s c a p e  a n d  t h e r e f o r e  h i s  a c t i o n s  w e r e  n o t  
c o v e r e d  by  tho escape s t a t u t e .  _ W e  ..assume, f o r  p u r p o s e s  o f  t h i s  
o p i n i o n ,  that Judge A n d r e w s  h a d  r e v o k e d  H u b b a r d ' s  b a i l  b e f o r e  h e  
l e f t  t h e  courtroom. W e  t h e r e f o r e  a s s u m e  t h a t  H u b b a r d  d i d  n o t  f a l l  
w i t h i n  the " c o n d i t i o n a l  b a i l  r e l e a s e "  e x c l u s i o n  o f  A S  

1 1 . 8 1.900(b) (34). l O g O

- 4 -



Escape and t h e  k i n d r e d  o f f e n s e s  a r e  c l e a r l y  in 
the n a t u r e  o f  o b s t r u c t i o n s  o f  j u s t i c e  b u t  t h e y  
have b e e n  d e a l t  w i t h  s o  c o m m o n l y  a s  d i s t i n c t  
crimes t h a t  i t  s e e m s  w i s e  t o  t r e a t  t h e m  as 
such. A n d  b e f o r e  a n y  e f f o r t  t o  e x p l o r e  t h i s  
field is a t t e m p t e d  a c l a r i f i c a t i o n  of  t e r m s  is 
needed. T h e  w o r d  'escape' is u s e d  i n  two 
d iffe r e n t  s e n s e s  in r e g a r d  t o  t h e  f a c t u a l  
o c c urrence i n d i c a t e d ,  a n d  in t w o  (or more) 
different s e n s e s  in its u s e  as t h e  n a m e  of  a 
crime. In t h e  t e c h n i c a l  s e n s e  a n  ' e s c a p e '  is 
an u n a u t h o r i z e d  d e p a r t u r e  f r o m  l e g a l  c u s t o d y ;  
in a loose s e n s e  the w o r d  is u s e d  t o  i n d i c a t e  
either s u c h  a n  u n l a w f u l  d e p a r t u r e  o r  an 
a voidance of c a p t u r e .  A n d  w h i l e  t h e  w o r d  is 
r egul a r l y  u s e d  b y  t h e  l a y m a n  i n  t h e  b r o a d e r  
sense it u s u a l l y  is l i m i t e d  to  t h e  n a r r o w e r  
m e a ning w h e n  u s e d  in t h e  law, —  a l t h o u g h  t h i s  
is not a l w a y s  so. I t  is e m p l o y e d  i n  t h i s  
s u b s ection e x c l u s i v e l y  i n  t h e  t e c h n i c a l  sense. 
Thus if an o f f i c e r  a p p r o a c h e s  a n  o f f e n d e r  for 
the p u r p o s e  o f  m a k i n g  a n  a r r est, w h i c h  h e  is 
unable to d o  b e c a u s e  t h e  o t h e r  e l u d e s  h i m  by 
running away, t h e r e  h a s  b e e n  n o  ' e s c a p e '  as 
the t e r m  is u s e d  h e r e .  It is n e c e s s a r y ,  
however, t o  b e a r  in m i n d  t h a t  'arrest' is a l s o  
a t e c h n i c a l  term. I f  an  o f f i c e r  h a v i n g  
a uthority t o  m a k e  an a r r e s t  a c t u a l l y  t o u c h e s  
his arrestee, f o r  t h e  m a n i f e s t e d  p u r p o s e  of 
a p p r e h e n d i n g  him, t h e  a r r e s t  is c o m p l e t e  
'although h e  d o e s  n o t  s u c c e e d  in s t o p p i n g  or  
h o l ding h i m  e v e n  for a n  i n s t a n t . ' I n  s u c h  a 
case t h e r e  i s  l egal c u s t o d y  of t h e  a r r e s t e e  
for an i n s t a n t  a l t h o u g h  t h e  i m p r i s o n m e n t  is 
c o n s t r u c t i v e  r a t h e r  t h a n  e f f e c t i v e .  H e n c e  
there w o u l d  b e  a n  e s c a p e ,  if s u c h  a n  a r r e s t e e  
ran a w a y  a f t e r  b e i n g  t o u c h e d  b y  t h e  o f f i c e r  
with a p p r o p r i a t e  w o r d s  o f  a r r e s t  a n d  l a w f u l  
a u t h o r i t y  f o r  t h i s  p u r p o s e .

R. Perkins, Cri m i n a l  L a w  a t  5 0 0  (2d ed. 9 6 9 ) ( c i t a t i o n s  o m i t t e d ) . 

In M a y n a r d , we c o n c l u d e d  t h a t  M [ t ] h e  o f f e n s e  o f  e s c a p e  is c o m p l e t e  

w h e n  a p e r s o n  o n c e  in l a w f u l  c u s t o d y ,  v o l u n t a r i l y  r e m o v e s  h i m s e l f  

f r o m  t h a t  custody w i t h o u t  l a w f u l  a u t h o r i t y . " M f avnard. 652 P . 2 d  a t

1 0 9 2
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In B e c k m a n  v. S t a t e . 689 P . 2 d  500, 502 n. 3 ( A l a s k a  App.

1984), this c o u r t  f o c u s e d  o n  t h e  m e a n i n g  o f  " c u s t o d y "  a s  it is u s e d

I
in t h e  d e f i n i t i o n  of " o f f i c i a l  d e t e n t i o n "  i n  t h e  e s c a p e  s t atute:

"Custody" is n o t  e x p r e s s l y  d e f i n e d  in t h e  
p r o v i s i o n  of A l a s k a  l a w  d e a l i n g  w i t h  e s c ape.
However, d e f i n i t i o n s  of  " c u s t o d y "  c o n t a i n e d  in 
escape s t a t u t e s  f r o m  o t h e r  j u r i s d i c t i o n s  
su g gest that, i n  c o n t e x t ,  the w o r d  is i n t e n d e d  
to h a v e  a n a r r o w  m e a n i n g ,  e s s e n t i a l l y  
s y n o n y m o u s  t o  " a r r e s t . "

In J a c o b s o n  v. S t a t e . 7 8 6  P . 2d  388, 39 0 - 9 4  (Alaska App.

1990), w e  fo l l o w e d  B e c k m a n  in i n t e r p r e t i n g  t h e  e s c a p e  s t atute. In

J a c o b s o n , the d e f e n d a n t  w a s  s t o p p e d  by  t h e  p o l i c e  a n d  h a n d c u f f e d  

at t h e  scene of a p o s s i b l e  b u r g l a r y .  T h e  d e f e n d a n t  m a n a g e d  to free 

h i m s e l f  from one of t h e  h a n d c u f f s  a n d  f l e d  f r o m  t h e  scene. He was 

c o n v i c t e d  of esc a p e  in t h e  s e c o n d  d e g r e e .  O n  appeal, w e  c o n c l u d e d  

t h a t  the court c o u l d  f i n d  t h a t  t h e  d e f e n d a n t  w a s  " u n d e r  o f f i c i a l  

d e t e n t i o n  for a f e l ony" f o r  p u r p o s e s  of t h e  e s c a p e  s t a t u t e  on l y  if 

he was u n d e r  a r r e s t  f o r  a  f e l o n y  w h e n  h e  e l u d e d  t h e  p o l ice. Id. 

at 393. We r e m a n d e d  t o  t h e  t r i a l  c o u r t  t o  d e t e r m i n e  w h e t h e r  the 

d e f e n d a n t  was u n d e r  a r r e s t  f o r  a f e l o n y  a t  t h e  t i m e  t h a t  h e  fled.

Th e  s t a t e  a s k s  u s  t o  c o n c l u d e  t h a t  H u b b a r d  w a s  in 

" c o n f i n e m e n t  u n d e r  a n  o r d e r  of  a c o u r t  in a c r i m i n a l  . . .

[proceeding]." T h e  s t a t e  p o i n t s  o u t  t h a t  s o m e  j u r i s d i c t i o n s  h a v e  

h e l d  t h a t  a d e f e n d a n t  m a y  b e  i n  " c o n s t r u c t i v e  c u s t o d y "  b y  o r d e r  of 

t h e  court. T h e  s t a t e  c i t e s  U n i t e d  S t a t e s  v. P e t e r s o n . 592 F.2d 

1 0 3 5  (9th Cir. 1979). S e e  a l s o  H a r r e l l  v. S t a t e . 743 S . W . 2 d  229, 

2 3 1  (Tex. Cr. App. 1987) . In P e t e r s o n .' t h e  d e f e n d a n t  a p p e a r e d  w i t h  

h i s  counsel for s e n t e n c i n g .  T h e  c o u r t  i m p o s e d  s e n t e n c e  a n d  o r d e r e d  

t h a t  se n t e n c e  to b e g i n  i m m e d i a t e l y .  T h e  c o u r t  o r d e r e d  P e t e r s o n ' s

1 0 9 2
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c o u n s e l  t o  take h i m  to t h e  m a r s h a l ' s  o f f i c e  s o  t h a t  P e t e r s o n  c o u l d  

b e g i n  h i s  sentence. W h e n  P e t e r s o n ' s  c o u n s e l  s t o p p e d  t o  t a l k  to

i
s o m e o n e  in the hall, P e t e r s o n  s l i p p e d  away. P e t e r s o n  was c o n v i c t e d  

of e s c a p e  u n der 18 U.S.C. § 751(a) w h i c h  p r o v i d e s :

Whoever e s c a p e s  o r  a t t e m p t s  t o  e s c a p e  .
. . from any c u s t o d y  u n d e r  o r  by  v i r t u e  of any 
process issued u n d e r  t h e  la w s  of t h e  U n i t e d  
States by any court, j u d g e ,  o r  m a g i s t r a t e .  .
. shall . . .  b e  f i n e d  n o t  m o r e  t h a n  $ 5 , 0 0 0  or 
imprisoned n o t  m o r e  t h a n  fi v e  y e a r s  or  both.

On appeal, the N i n t h  C i r c u i t  h e l d  t h a t  P e t e r s o n ' s  a c t i o n s  

v i o l a t e d  the escape s t a t u t e  w h e n  t h e  g o v e r n m e n t  p r o v e d  t h a t  h e  h a d  

w i l l f u l l y  failed to c o m p l y  w i t h  t h e  c o u r t ' s  o r d e r  p l a c i n g  h i m  in 

c u s t o d y .  A l t h o u g h  the P e t e r s o n  c a s e  p r o v i d e s  a u t h o r i t y  in s u p p o r t  

of t h e  state's proposition, i t  is d i s t i n g u i s h a b l e  b e c a u s e  the 

f e d e r a l  s t a t u t e  is d i f f e r e n t  f r o m  t h e  A l a s k a  s t a t u t e .  T h e  f e d e r a l  

s t a t u t e  appears to be m o r e  b r o a d  t h a n  t h e  A l a s k a  statute.

We believe t h a t  A l a s k a  c a s e s  s u c h  a s  J a c o b s o n  p o i n t  in 

t h e  d i r e c t i o n  of st r i c t l y  d e f i n i n g  t h e  p h r a s e  " o f f i c i a l  d e t e n t i o n  

for a felony." We h a v e  c o n s i s t e n t l y  f o l l o w e d  the m a x i m  of 

s t a t u t o r y  inte r p r e t a t i o n  t h a t  a m b i g u i t i e s  i n  p e n a l  s t a t u t e s  m u s t  

be n a r r o w l y  r e a d  and s t r i c t l y  c o n s t r u e d  a g a i n s t  the g o v e r n m e n t .  

K l n n i s h  v. S t a t e . 777 P . 2d 1179, 11 8 1  ( A l a s k a  App. 1989); 3 C.

S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  S 5 9 . 0 4  at 13 ( 4 t h  ed. 

1974). W e  see no  i n d i c a t i o n  o f  a n y  l e g i s l a t i v e  in t e n t  to a d o p t  a 

d o c t r i n e  of " c o n s t r u c t i v e  r e s t r a i n t . "  S e e  S t a t e  v. S a n c h e z , 701 

P . 2 d  5 7 1  (Ariz. 1985), F u r t h e r m o r e ,  w e  b e l i e v e  th a t  t h e r e  a r e  

s o u n d  r e a s o n s  for r e q u i r i n g  t h e  _ s t a t e  t o  p r o v e  t h a t  a p e r s o n  h a s  

b e e n  p h y s i c a l l y  placed u n d e r  a r r e s t  b e f o r e  a l l o w i n g  th a t  p e r s o n  to

1 0 9 2
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b e  c o n v i c t e d  of a felony. If t h e  s t a t e  w e r e  a l l o w e d  to  p r o v e  t h a t  

a d e f e n d a n t  was in c u s t o d y  w i t h o u t  e s t a b l i s h i n g  t h a t  a n  a r r e s t  h a d  

b e e n  made, ambig u o u s  s i t u a t i o n s  m i g h t  o c c u r  in w h i c h  r e a s o n a b l e  

p e o p l e  c o u l d  d i f f e r  c o n c e r n i n g  t h e  d e f e n d a n t ' s  status. S u c h  

a m b i g u i t i e s  c ould we l l  r e s u l t  in a l a c k  o f  n o t i c e .  A d o p t i n g  a 

b r i g h t - l i n e  rule for d e t e r m i n i n g  w h e n  a p e r s o n  is in c u s t o d y  w i l l  

e n s u r e  objective, clear, a n d  u n a m b i g u o u s  n o t i c e  t o  a l l  c o n c e r n e d .  

S e e  M o d e l  Penal Code a n d  C o m m e n t a r i e s ,  § 2 4 2 . 2  a t  214 (1980) a n d  

S a n c h e z ,  701 P.2d  at 573.

W e  a c c o r d i n g l y  c o n c l u d e  t h a t  s i n c e  H u b b a r d  was n e v e r  

p l a c e d  u n d e r  arrest b e f o r e  he l e f t  t h e  c o u r t r o o m ,  h e  w a s  n e v e r  in 

c u s t o d y  or in c o n f i n e m e n t  u n d e r  a n  o r d e r  o f  a court. T h u s  h e  w a s  

n e v e r  u n d e r  "official d e t e n t i o n  f o r  a f e l o n y "  as is r e q u i r e d  f o r  

v i o l a t i o n  of AS 11.56 3 1 0 ( a ) ( 1 ) ( B ) .  W e  t h e r e f o r e  c o n c l u d e  t h a t  

t h e  t r i a l  court erred in f a i l i n g  t o  d i s m i s s  t h e  i n d i c t m e n t  a g a i n s t  

H u b b a r d .  W e  a c c o r d i n g l y  r e v e r s e  H u b b a r d ' s  c o n v i c t i o n  a n d  o r d e r  t h e  

t r i a l  c o u r t  to d i s m i s s  t h e  i n d i c t m e n t .

REVERSED.
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Defendant was convicted in the Superi­
or Court, First Judicial District, Juneau, 
W alter L. Carpeneti and Rodger W. Pe­
gues, JJ., of theft in the second degree, 
burglary in the second degree, escape in 
the Becond degree, and misconduct involv­
ing a weapon in the First degree. Defen­
dant appealed. The Court of Appeals, 
Bryner, CJ., held that: (1 ) an inventory of 
defendant’s items did not impermissibly en­
croach on his privacy rights; (2) the police 
properly continued to inventory defen­
dant’s items even after they decided to 
seek a warrant; and (3) the term “official 
detention," as used in the escape statute, 
does not apply to investigative stops.

Affirmed in part, and vacated and re­
manded in p a r t

1. Searches and Seizures £=58
Police were authorized to open various 

closed containers for purposes of conduct­
ing inventory of defendant’s property; only 
containers police opened were those that 
they themselves had packed and closed 
while seizing defendants belongings from 
motel room, and those containers contained 
items tha t were in plain view when they 
were seized. U.S.Cj L ConstAmend. 4.

2. Searches and Seizures «=>58
Police properly continued to inspect de­

fendant's belongings after deciding to ap­
ply fo r warrant; police continued to ha^e 
legitimate interest in performing inventory 
even a fte r they decided to seek w arrant 
U.S.CJk. ConstAmend. 4.

3. W eapons £=4
Butterfly knife is not "switchblade or 

gravity knife” and therefore does not quali­

fy as prohibited weapon. AS 11.61.- 
200(aX3)L (e>(lXD).

4. Escape £ = 1
“Official detention," for purposes of 

escape in second-degree statute, does not 
apply to investigative stops. AS 11.56.310, 
11.81.900{bX34).

See publication Words and Phrases 
for other judicial constructions and 
definitions.

5. Escape £ = 1
“Custody," for purposes of escape in 

second-degree statute, begins upon arrest 
or surrender in lieu of a rres t AS 11.56.- 
310, 11.81.900{b)(34).

Sec publication Words and Phrases 
for other judicial constructions and 
definitions.

M argaret W. Berck, A sst Public Defend­
er, Juneau, and John B. Salemi, Acting 
Public Defender, Anchorage, for appellant

W.H. Hawley, A ss t Atty. Gen., Office of 
Sp. Prosecutions and Appeals, Anchorage, 
and Douglas B. Baily, Atty. Gen., Juneau, 
for appellee.

Before BRYNER, CJ., and COATS 
and SINGLETON, JJ.

OPINION

BRYNER, Chief Judge.
David W. Jacobson was convicted of 

theft in the second degree, burglary in the 
second degree, escape in the second degree, 
and misconduct involving a weapon in the 
first degree. Superior Court Judge Rodger 
W. Pegues sentenced Jacobson to an aggre­
gate term of seven years. Jacobson ap­
peals, contending that the superior court 
erred in failing to suppress evidence that 
resulted from an unlawful search and sei­
zure, in failing' to dismiss the charges of 
escape and misconduct involving weapons, 
in denying his motion for a  mistrial, and in 
admitting evidence of prior misconduct 
Jacobson also challenges his sentence as 
excessive. We affirm the convictions for 
theft and burglary, reverse the conviction 
for misconduct involving a weapon, and

remand for additional Fun 
cape charge.
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in a nearby motel room, 
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longings from the motel 
arrested him. After takir. 
the police station, they 
items that had been in c 
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closed. When the inv< 
items of jewelry that appe 
the police obtained a w arr 
8earch of all of Jacobson's 
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the course of the search, 
police seized a butterfly 
been in Jacobson’s posses 
room.
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theft, and escape. For 1 
the butterfly knife, he v 
misconduct involving a w 
received separate jury tr i­
or Court Judge Rodger \  
theft and burglary char? 
snd weapons raiscondur 
joined for trial without a 
nor Court Judge Walter 
being convicted on all c 
cases were consolidated 
Judge Pegues imposed i 
tive sentences totaling se
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FACTS
On November 1, 1986, the Juneau police 

were called to investigate a possible bur­
glary at an office building. Upon entering 
the building, a police officer encountered 
Jacobson. Jacobson ran but was ap­
prehended a short distance away. As the 
officer led him back, Jacobson attempted to 
flee. He was subdued, handcuffed to a 
carport post outside the building, and given 
Miranda warnings. Jacobson asked what 
he was charged with and was told that the 
police were "considering burglary.’1 

A short time later, Jacobson managed to 
extricate one of his hands. He fled and 
avoided capture by swimming across a 
creek. Pursuing officers located Jacobson 
in a nearby motel room. They entered the 
room and placed him under arrest

The police seized Jacobson's personal be­
longings from the motel room when they 
arrested him. After taking the property to 
the police station, they inventoried the 
items that had been in open view a t the 
motel room but did not open or search a 
knapsack and bank bag that had been 
closed. When the inventory disclosed 
items of jewelry that appeared to be stolen, 
the police obtained a warrant authorizing a 
search of all of Jacobson’s personal belong­
ings. Various stolen items were seized in 
the course of the search. In addition, the 
Hice seized a butterfly knife that had 
l>cen in Jacobson’s possession a t the motel 
mom.

Jacobson was charged with burglary, 
thpft, and escape. For his possession of 

e butterfly knife, he was charged with 
rouconduct involving a weapon. Jacobson 
Reived separate jury trials before Superi­
or Court Judge Rodger W. Pegues on the 

* t and burglary charges. The escape 
,n ,WeaP0a3 misconduct charges were 

for trial without a jury before Supe- 
r C°u«t Judge Walter Carpeneti After 

convicted on all counts, Jacobsorj's
Jude pCre eonso''^ ate(i f°r  sentencing.

* e£ues imposed partially consecu- 
,entences totaling seven years’ impris-
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onment and specified that Jacobson would 
not be eligible for early release on parole.

SEARCH AND SEIZURE

On appeal, Jacobson contends that the 
superior court erred in denying his motion 
to suppress evidence, which challenged the 
warrantless police inventory of his personal 
property. After conducting an evidentiary 
hearing, Judge Carpeneti upheld the inven­
tory, finding that it was performed for 
legitimate purposes and did not exceed the 
permissible limits set out in Reeves v. 
State, 599 P.2d 727, 736-38 (Alaska 1979).

II]  The court's decision must be upheld 
unless clearly erroneous. State v. B ian- 
chi, 761 P.2d 127, 12&-30 (Alaska App. 
1988). Jacobson argues that the police 
were not authorized to open various closed 
containers for purposes of conducting the 
inventory. However, the only containers 
the police opened were those that they 
themselves had packed and closed while 
seizing Jacobson’s belongings from the mo­
tel room. Those containers, such as Jacob­
son’s shaving kit and grocery bags of cloth­
ing, contained items that were in plain view 
when they were seized. The police had a 
legitimate interest in protecting themselves 
against potential claims for loss by invento­
rying these items. The inventory did not 
impermissibly encroach on Jacobson’s pri­
vacy rights. See, e.g., G riff ith  v. State, 
578 P.2d 578, 580 (Alaska 1978).

[2] Jaeob3on also complains that the po­
lice continued to inventory his property 
even after they recognized items that were 
apparently stolen. In Jacobson’s view, the 
fact that the police persisted in inspecting 
his belongings after deciding to apply for a 
warrant casts doubt on whether their actu­
al purpose was to conduct an inventory. 
As correctly recognized by the superior 
court, however, even after the police decid­
ed to seek a  warrant, they continued to 
have a legitimate interest in performing an 
inventory. Their continuation of the inven­
tory does not establish an improper motive.
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The superior court did not err in denying 
Jacobuon’s motion to suppress.1

MISCONDUCT INVOLVING WEAPONS
[3] Jacobson next challenges his convic­

tion for misconduct involving a weapon in 
the first degree. Jacobson was convicted 
of the offense under AS 11.6I.200(aX3), 
which prohibits, in te r alia, possession of a 
"prohibited weapon.” The term "prohibit­
ed weapon" is defined in AS 11.61.- 
200(eXlXD) to include a "switchblade or 
gravity knife.” The state's theory in 
charging Jacobson was that the butterfly 
knife found in his motel room was a gravi­
ty  knife. On appeal, Jacobson argues that 
the statutory prohibition against possess­
ing “prohibited weapons" is impermissibly 
vague. We need not decide this issue. In 
State v. Strange, 785 P.2d 563, (Alaska 
App. 1990), we held that a butterfly knife is 
not a “switchblade or gravity knife" and 
therefore does not qualify as a prohibited 
weapon. Our Strange holding requires 
tha t Jacobson’s conviction for misconduct 
involving a weapon must be vacated.

ESCAPE
[4,5] Jacobson was convicted of escape 

in the second degree in violation of AS
11.56.310. The statute provides, in rele­
vant part, that ”[o]ne commits the crime of 
escape in the second degree if, without 
lawful authority, one removes oneself from
. . .  official detention for a felony ” As
defined in AS 11.81.900(bX34), "official de­
tention” means "custody, arrest, surrender 
in lieu of arrest, or confinement under an 
order of a c o u r t. .. ."

A t trial, Jacobson maintained that be had 
not yet been formally arrested when be 
removed his handcuffs and eluded the po­
lice. Jacobson argued that he waa there­
fore not under “official detention for a 
felony.” In finding Jacobson guilty of es­
cape, Judge Carpeneti did not find it neces­
sary to determine whether Jacobson had 
been arrested. Instead, the judge found

1. Jacobson further challenges as impermissible 

the warrantless seizure of property from hit 

m otel r o om. H e  did not raise this argument 

below, however, a n d  w e  find d o  exceptional

that a person who has been subjected to an 
investigative atop is in "custody" and 
therefore under "official detention" for 
purposes of the escape statute, even if the 
atop did not rise to the level of a full a rrest 
Finding that, a t the very least, Jacobson 
had been subjected to an investigative stop 
for a possible burglary, Judge Carpeneti 
concluded that he was "under official de­
tention for a felony" when he eluded the 
police.

The issue presented on appeal is thus 
whether “custody" as used in the statutory 
definition of “official detention” occurs 
when an individual is subjected to an inves­
tigative stop that falls short of a full ar- 
re s t Jacobson argues, as he did below, 
that he could not have been in “custody” 
for purposes of the escape statute without 
first being placed under a rre s t Jacobson’s 
argument finds support in Beckman v. 
State, 689 P.2d 500 (Alaska App. 1984). In 
Beckman, we adopted a narrow reading of 
the word “custody” as used in connection 
with Alaska’s escape statute:

"Custody” is not expressly defined in the 
provisions of Alaska law dealing with 
escape. However, definitions of "custo­
dy” contained in escape statutes from 
other jurisdictions suggest that, in con­
tex t the word is intended to have a nar­
row meaning, essentially synonymous to 
" a rre s t”

Id. at 502 n. 3 (citations omitted).
In considering the applicability of Beck­

man in  the present case Judge Carpeneti 
noted that Beckman appeared to be incor­
rect in pinpointing the Bource of Alaska’s 
escape statute. In our discussion of the 
term "custody” in Beckman, we mistaken­
ly indicated that Alaska’s definition o f "of­
ficial detention" was derived from Missouri 
Revised Statute § 556.061(3) (1979). Thia 
error stemmed from the fact that the deri­
vation table of the Alaska Department of 
Law's Criminal Law Manual (Manual) listed 
the Missouri statute in connection with

circumstances to justify consideration of I be 

issue as a matter of plain error. S e e  M o r e a u  v. 

State, 588 P J d  275, 279-81 (Alaska 1978).

Alaska’s definition o t "o f  
Judge Carpeneti correct! 
the Manual’s derivation 
meant to reflect the ac: 
statutes included in Alas! 
inal Code. Rather, the t  
after the adoption of the 
was intended only as a p 
provisions in other juris 
Bimilar to those in Alask: 
actual derivation of provi 
the revised code, the derh 
its readers to the Tenta 
Revised Criminal Code t  
by the Criminal Law Re\ 
sion (Subcommission).1 I 
his conclusion that Beckv 
as to the source of Alask: 
Judge Carpeneti declined 
row interpretation of "c 
adopted in tlia t case

Beckm an’s mistake u 
origin of Alaska's escap 
souri law has no bearing 
validity of the narrow rea 
to the word "custody” in 
ing in the actual history c 
statute points to the app 
broader reading of the w 
contrary conclusion seem 

Alaska's escape statute 
moat verbatim from the 
proposed by the Subcomn 
tative D ra ft See Alask 
Revision, P art IV, 46—49 f  
The Subcommission, in tu 
the Tentative D raft pro 
largely on then existing

When the Subcommissic 
tative Draft, Alaska’s es 
Tided, in relevant part, th: 
mits an escape if without 
he . . .  wilfully removes k
cial detention “ See f
090 (ch. 171, § 1 , SLA : 

official detention” was c

2. See Alaska D e p a r t m e n t  of 
Manual, derivation table at

3. Id. at 6 - 1 - 2  (emphasis L

It should be noted that t ww compiled by ihe crin Department of Law afte



:aa been subjected to an 
is in "custody" and 

official detention" for 
ape statu te, even if the 
ihe level of a full a rrest 
ie very le a s t  Jacobson 
to an investigative stop 
glory, Judge Carpeneti 
was “under official de- 
y" when he eluded the

nted on appeal is thus 
33 used in the statutory 
icial detention" occurs 
is subjected to  an inves- 
falls short o f a  full ar­
gues, as he did below, 
have been in "custody’ 
i  escape sta tu te  without 
inder a r r e s t  Jacobson’s 
upport in Beckman v.
) (Alaska App. 1984). In 
ited a narrow  reading of 
*'* as used in connection 
ipe statu te:
: expressly defined in the 
Jaska law dealing with 
er, definitions of "custo- 
a  escape statu tes from 
ns suggest th a t  in con' 
i  intended to  have a nar- 
jsentially synonymous to

itations omitted), 
the applicability of Beck- 
;nt case Judge Carpeneti 
.oti appeared to  be incor- 
g the ocurce o f Alaska a 
[a our discussion of the 
, Beckman, we mistaken- 
Uaska’s definition of "of- 
,as derived from Missouri 
j 55*3.051(3) (1979)- This 
om the fact th a t the dert- 
ie Alaska Department of 
iw Manual (Manual) listed 
vtute in connection with

Justify consideration of d *  

of plain error. See Mo nauV-, 
75, 279-81 (Alaska 1978).

JACOBSON
CM«m 7M MS

Alaska’s definition of “official detention."1 
Judge Carpeneti correctly recognized that 
the Manual’s derivatioj table was r.ot 
meant to reflect the actual derivation of 
statutes included in Alaska's Revised Crim­
inal Code. Rather, the table waa compiled 
after the adoption of the revised code and 
was intended only as a guide to statutory 
provisions in other jurisdictions that are 
similar to those in Alaska's code. For the 
actual derivation of provisions contained in 
the revised code, the derivation table refers 
its readers to the Tentative Draft of the 
Revised Criminal Code that was prepared 
by Ihe Criminal Law Revision Subcommis­
sion (Subcommission).1 Relying in part on 
his conclusion that Beckman was mistaken 
as to the source of Alaska’s escape statute, 
Judge Carpeneti declined to follow the nar- 
row interpretation of “custody" that we 
adopted in that case.

Beckman 's mistake in attributing the 
origin of Alaska’s escape statute to Mis­
souri law has no bearing, however, on the 
validity of the narrow reading that we gave 
to the word "custody" in that case. Noth­
ing in the actual history of Alaska’s escape 
statute points to the appropriateness of a 
broader reading of the word. In fact, the 
contrary conclusion seems indicated.

Alaska’s escape statute was adopted al­
most verbatim from the escape provision 
proposed by the Subcommission in its Ten­
tative Draft See Alaska Criminal Code 
Revision, Part IV, 46-49 (Tent Draft 1977). 
The Subcommission, in turn, indicated that 
the Tentative Draft provision was baaed 
largely on then existing .Alaska law. Id.

When the Subcommission issued the Ten­
tative Draft Alaska'3 escape statute pro­
vided, in relevant part, that “a person com­
mits an escape if without lawful authority 

wilfully removes himself from offi-he
cial detention....’’ See former AS 11.30.- 
090 (ch. 171, § 1, SLA 1976). The term 
‘‘official detention” was defined in former

L  S e e A!isla Department of L a w ,  Criminal C o d e  

Manual, derivation table at 6— 41 (1985).

J. I I  at 6 - 1 - 2  (emphasis in original); "

It should be noted that the derivation listing 

compiled by the criminal division of the 

Department of L a w  after e n actment of the

v. STATE Alaska 391
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AS 11.30.100(2) (ch. 171, § 3, SLA 1976) as 
follows:

"Official detention” means arrest, cus­
tody following surrender in lieu of ar­
rest, detention in any facility for custody 
of persons under charge or conviction of 
crime or alleged or to be delinquent, de­
tention for extradition or deportation or 
any other detention for law enforcement 
purposes; but “official detention’’ doea 
not include supervision on probation or 
parole, or constraint incidental to release 
on bail.

Under this statutory definition, it seems 
clear that "official detention” did not in­
clude the type of restraint inherent in a 
pre-arrest investigative stop.

Although the definition of "official deten­
tion" contained in the Tentative Draft dif­
fered somewhat from that set out in for­
mer AS 11.30.090, nothing in the Tentative 
Draft’s commentary indicated that the 
changes in wording were intended to alter 
the substance of the existing definition in 
any way material to this case. In its com­
mentary, the Subcommission described 
three significant ways in which the Tenta­
tive D raft's proposed escape provisions dif­
fered from then existing law. The descrip­
tion contains no mention of broadening the 
concept of “official detention” to include 
pre-arrest investigative stops. At least in 
the Subcommission's view, the definition of 
“official detention” embodied in the Tenta­
tive Draft (which waa ultimately adopted 
&8 AS 11.81.900{bX34)) was in substance 
identical to that contained in former AS 
11.30.100(2).

Subsequent legislative commentary is 
also relevant As enacted by the legisla­
ture in 1978, the Revised Criminal Code’s 
second-degree escape statute made it un­
lawful to remove oneself from "official de­
tention on a charge o f  a felony ” For­
mer AS 11.56.310(aXlXB) (ch. 166, § 6, SLA 
1978) (emphasis added). This language

revised code. Statute* f r o m  other jurisdic­

tions that w e r e  actually considered b y  the 

criminal l a w  revision su b c o m m i s s i o n  are set 
out -in a table appearing as a n  appendix to 
each v o l u m e  of the six part tentative draft of 

the code published b y  the subcommission.
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drew verbatim from the Tentative Draft, as 
well as from former AS 11.30.090(1>X1)— 
the statute in effect when the revised Alas­
ka Criminal Code was adopted. In 1980, 
however, the legislature amended the sec­
ond-degree escape statute to its current 
form, making it unlawful to remove oneself 
from "official detention fo r  a felony." AS
11.56.3l0(aXlXB) (emphasis added).

The legislature explained its substitution 
of “for a felony" for “on a charge of a 
felony" as follows:

This amendment iB required to make 
. clear that escape and permitting an es­

cape can occur when a person has been 
arrested for a crime, though not neces­
sarily formally charged with a crime by 
way of complaint, indictment or informa­
tion.

Commentary on the Alaska Revised Crimi­
nal Code, Senate Journal Supp. No. 44 at 
13, 1980 Senate Journal 1436. This com­
mentary is telling. In stating that the 
amended statute would permit the prosecu­
tion of persons "arrested for a crime, 
though not necessarily formally charged 

the legislature clearly indicated its 
view that, even under the amended version 
of the statute, an arrest was still necessary 
before escape could properly be charged.

In the present case, the state has cited 
no escape statutes or cases from other 
jurisdictions defining "custody" or “official 
detention" to include an investigative stop 
falling short of an actual arrest Nor are 
we aware of any such authority. Our own 
brief survey of escape statutes indicates 
that other jurisdictions uniformly construe 
custody to begin with arrest or surrender 
in lieu of a rre s t4 While some jurisdictions 
have specific statutory provisions expressly 
defining custody as beginning at the point 
of formal arrest, others appear to reach the 
same conclusion without any express statu­

4. T h e  M o d e l  Penal C o d e  § 242.6 at 216 states 

that *"Io]ffidal detention' m e a n s  arrest, deten­

tion in a n y  facility for custody of persons under 

charge o r  conviction of crime or alleged or 

f o u n d  to be  delinquent....’ See also N.Y. Pe­

nal L a w  § 205.00 ( M c K i n n e y  1988), defining 

custody as "restraint by a public servant pursu­

ant to a n  authorized arrest or an order of a 

court"; Or.Rev.Stat. § 162.135 (1987) defining 

custody as "the imposition of actual or construe-

tory definition. For example, in State v. 
Blaine, 133 VL 346, 341 A.2d 16, 17-20
(1976), the Supreme Court of Vermont con­
sidered a case prose :uted under former 13 
V.S.A, } 1601, which prohibited "escape 
from lawful custody of a police officer." 
I d  &41 A.2d at 18. Although Vermont's 
escape statute apparently did not expressly 
define custody, the court in B la ine  rejected 
the prosecution’s contention that "custody" 
could be found in situations involving de­
tention or restraint falling short of actual 
a r re s t  The court concluded that "lawful 
custody does not exist until the arrest is 
made.” I d  341 A.2d at 20.

In short, there appears to be no support 
in the history of Alaska's escape statute or 
in the law of other jurisdictions for the 
conclusion that Beckman was incorrc-ct in 
concluding that "custody” is "essentially 
synonymous to 'a r r e s t '"  Beckman, 689 
P.2d a t  502 n. 3.

In rejecting the conclusion we reached in 
Beckman, Judge Carpeneti also reasoned 
that the statutory definition of "official 
detention" would not have separately in­
cluded "custody" and “arrest" if both 
words meant precisely the same thing. 
The court’s concern seems well-founded, 
since every word used in n statutory provi­
sion is presumed to have been intended to 
have some useful purpose. See, e.g., A las­
ka T ransporta tion Commission v. A ir -  
pac, Inc., 685 P.2d 1248, 1253 (Alaska 
1984). However, the narrow interpretation 
of "custody" we adopted in Beckman does 
not render the word superfluous as used in 
the statutory definition of "official deten­
tion."

Alaska Statute 11.81.900(bX34) uses four 
separate terms to define "official deten­
tion”; "custody, arrest, surrender in lieu of 
arrest, or confinement under an order of a

tive restraint b y  a  peace officer pursuant to an

arrest or court order "; Tex.Penal C o d e  Ann.

§ 38.07 ( V e r n o n  1974), applying escape statute 

to "{a] person arrested for, charged with, or 

convicted of....*; U t a h  C o d e  Ann. § 76-6-309 

(1978), defines "official custody" to m e a n  "ar­

rest, custody In a  penal institution...."; Wash. 

R e v . C o d e  § 9 A 7 6 . 1 2 0  (1988), applying second- 

degree escape statute to persons "charged with a 

felony."
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co urt....” Of the four statutory terms, 
"arrest” and "surrender in lieu of arrest" 
involve discrete events of relatively brief 
duration The remaining two terms, "cus­
tody” and "confinement under un order of 
a court," describe circumstances that are 
continuing in nature rather than fixed in 
time.

Once the police have completed arresting 
a person or once a person has surrendered 
in lieu of being arrested, that person typi­
cally remains in post-arrest detention pend­
ing the filing and disposition of charges or 
release on bail. In some situations, such as 
when an arrest is made pursuant to an 
outstanding warrant, the arrested person 
will be in "confinement under an order of a 
court" from the time the arrest is complet­
ed. In other situations, however, as when 
the police make a warrantless arrest a t the 
scene of a crime, a period of post-arrest 
detention and confinement will ensue dur­
ing which no charge will have been filed 
and no court order will have been issued to 
confine the arrested person. In such situa­
tions. the arrested person will nonetheless 
still be in “custody" and will therefore con­
tinue to be in "official detention” and sub­
ject to the penalties prescribed in the es­
cape statute.

Thus, although "custody” and "arrest” 
are essentially synonymous insofar as they 
refer to the inception of "official detention’’ 
for purposes of the escape statute, "custo­
dy is the broader of the two term s and 
encompasses post-arrest re s tra in t The 
legislature’s use of the word “custody" in 
the definition of “official detention" is not 
inconsistent with the narrow interpretation 
wr adopted in Beckman..*

In deciding to adhere to the narrow inter­
pretation of "custody” that we adopted in 
Icckman, we are particularly concerned

\ v«°,KhCr ? >nt“rn v o i M d  b y  J u d g e  Carpeneti 
- „ . * B a t m a n ' s  n a r r o w  construction of 

,,,L /  m i 8“* encourage persons w h o  are 

cnnr*T» 1° mvesli8at'vc stops to resist. This 

w K i  . 7 " '  unfoun d e d .  Th o s e '

hHor, v!!- 0r 10 cooperate with the police 

other il,, *rrei1ed  are subject to sanctions 

11 56 7n r w Pr0iCCU1'o n  for escape. Se e ,  e.g„ A S  
H  re™ in*  "rest); A S  11.56.720 (re- 

no, * P°,icf officer). T h e  issue is
iuch conduct is encouraged, but
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that serious practical problems might arise 
if our escape statute were extended to all 
persona who are subjected to investigative 
stops. All but the most casual encounters 
between citizens and police officera may be 
characterized as stops involving some de­
gree of restraint or deprivation of liberty. 
See, e.g., Waring v. State, 670 P.2d 357, 
363-66 (Alaska 1983); Howard v. State, 
664 P.2d 603, 607-11 (Alaska App. 1983). 
Under the view adopted by the trial court, 
most if uot all such situations would in­
volve "official detention" for purposes of 
the escape statute. In many cases, more­
over, the stops would be based only on 
reasonable suspicion. The low quantum of 
evidence needed to effect an investigative 
stop would make it difficult to say with any 
degree of confidence whether the stop was 
"for a felony." Presumably, in all situa­
tions where the possibility of a  felony had 
not yet been ruled out, the stop could be 
characterized as "official detention for a 
felony” and could serve as a basis for a 
second-degree escape charge.

We have found no authority to support 
such a sweeping interpretation of Alaska’s 
escape statute. Accordingly, we conclude 
that the trial court erred in construing "of­
ficial detention," as used in AS 11.56.310, 
to apply to investigative stops. In keeping 
with the position we adopted in Beckman, 
we hold that “custody," as used in AS
11.81.900(bX34), begins upon arrest*  or 
surrender in lieu of arrest

In the present case, Judge Carpeneti 
found it unnecessary to decide whether Ja­
cobson had actually been arrested a t the 
time he fled. Our conclusion th a t an arrest 
was a  necessary predicate for an escape 
conviction requires us to remand this case 
to Judge Carpeneti for specific resolution 
of the issue.

rather the level of sanction that the legislature 

intended to apply.

6. B y  'arrest” w e  refer to the statutory definition 

of the term. U n d e r  A S  12.25.160, "[ajrrest is the 

taking of a person into custody in order that the 

person m a y  be held to answer for the c o m m i s ­

sion of J  crime." S e e  also N o m e  v. Ailak, 570 

P J d  162. 167-69 (Alaska 1977).
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If, after considering the evidence 
presented at trial, the judge finds beyond a 
reasonable doubt that Jacobson was under 
a rre s t and acted with the requisite culpable 
mental state, the judgment of conviction 
for escape may be left intact If, on the 
other hand, the judge finds a reasonable 
doubt as to whether Jacobson was actually 
under arrest or acted with the applicable 
culpable mental state, a judgment of ac­
quittal must be entered. We will retain 
jurisdiction over the appeal pending the 
resolution of this issue on remand.’

7. Because an acquittal o n  the escape charge 

w o u l d  significantly affect Jacobson's composite 

sentence, w e  find it preferable not lo address 

Jacobson's sentencing arguments until comple­

tion of proceedings o n  remand. In addition to 

his sentencing arguments, Jacobson has raised 

t w o  issues that require only brief consideration.

First, Jacobson argues that the trial court 

erred in denying a  motion for mislrial that he 

m a d e  because m e m b e r s  of his jury s a w  h i m  in 

the custody of a n  officer an d  in close proximity 

to u niformed guards during the trial. W e  have 

consistently held, however, that neither the 

presence of guards nor a brief, inadvertent view 

of the defendant in custody is necessarily so 

prejudicial as to require a mistrial. See, e.g., 

H i n e s  v. Stale, 703 P J d  1175, 117? Maska App. 

1985); D u n n  v. State, 653 P.2d 1071, 1086 (Alas­

ka  App.1982). T h e  decision whether to grant a 

m o t i o n  for a mistrial is consigned to the sound 

discretion of the trial court R o t h  v. State, 626 

P.2d 583, 585 (Alaska App. 1981). O u r  review of 

the record in this case convinces us that the 

court did not abuse its discretion In denying 

Jacobson's mo t i o n  for a mistrial in this case.

The convictions for burglary and theft 
are AFFIRMED. The conviction for mis­
conduct involving a weapon ia VACATED. 
This cane ia REMANDED for further find­
ings on the escape charge.

Second, Jacobson contends tliat the trial court 

erred in admitting evidence of other crimes 

during his burglary trial. Jacobson w a s  

charged with burglarizing on e  of several offices 

in a n  office building. T h e  trial court allowed 

the state to admit evidence that property stolen 

f r o m  another office in the s a m e  building w a s  

f o und in Jacobson's possession. Jacobson c o n­

tends that the challenged evidence w a s  inadmis­

sible u n d e r  Alaska R u l e  of Evidence 404(b). 

W c  disagree. T h e  challenged evidence w a s  inte­

grally related in time a n d  circumstance to the 

crime with w h i c h  Jaco b s o n  w a s  charged a n d  

w a s  highly relevant to discredit Jacobson's 

claim of mistake. U n d e r  the circumstances, the 

challenged evidence h a d  legitimate relevance o n  

a n  issue other than Jacobson's propensity to 

c o m m i t  crime, a n d  the trial court could readily 

find that its probative value substantially out­

weighed its potential for prejudice. S e e  

K u g z r u k  v. State, 4 3 6  1 'd 962, 966-68 (Alaska 

1968). W e  find n o  a b use of discretion.
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C S H B  146 w o u l d  p r o h i b i t  a c o u r t  f r o m  a l l o w i n g  a d i v o r c e  d e c r e e  
w h i l e  r e s e r v i n g  c h i l d  c u s t o d y  i s s u e s  o r  p r o p e r t y  d i v i s i o n  i s s u e s  
f o r  a l a t e r  t i m e  u n l e s s  b o t h  p a r t i e s  a g r e e  o r  a p a r t y  w h o  m o v e s  for 
d i v i s i o n  of  t h e  i s s u e s  s h o w s  g o o d  c a u s e  a n d  t h e  c o u r t  f i n d s  t h a t  
t h e  i n t e r e s t  o f  t h e  o p p o s i n g  p a r t y  w i l l  n o t  b e  j e o p a r d i z e d .  T h i s  
is c o m m o n l y  k n o w n  as a b i f u r c a t e d  d i v o r c e .  D i v o r c e  n o w  - p r o p e r t y  
s e t t l e m e n t  a n d / o r  c h i l d  c u s t o d y  h e a r i n g  at  a l a t e r  date.

A d d i t i o n a l l y /  t h e  b i l l  p r o h i b i t s  t h e  c o u r t  f r o m  g r a n t i n g  w h a t  is 
k n o w n  as  a b i f u c a t e d  d i v o r c e  if c e r t a i n  c o n d i t i o n s  a r e  f o u n d  to 
e xist. T h e s e  c o n d i t i o n s  i n c l u d e  1) t h a t  g r a n t i n g  a b i f u r c a t e d  
d i v o r c e  w o u l d  p u t  t h e  o p p o s i n g  p a r t y ' s  i n t e r e s t s  s u b s t a n t i a l l y  at 
r i s k  in t h e  e v e n t  o f  d e a t h  o f  t h e  o t h e r  p a r t y  b e f o r e  f i n a l  
d i s p o s i t i o n  o f  t h e  m a r i t a l  e s t a t e ;  2) t h a t  t h e  a b i l i t y  o f  t h e  
o p p o s i n g  p a r t y  t o  p r o t e c t  t h e  v a l u e  o f  t h e  a s s e t s  n o t  in t n a t  
p a r t y ' s  c o n t r o l  w o u l d  b e  d i m i n i s h e d ;  (3) t h a t  che b e s t  i n t e r e s t s  
o f  e a c h  m i n o r  c h i l d  i n v o l v e d  w o u l d  n o t  b e  s e r v e d  b y  g r a n t i n g  a 
b i f u r c a t e d  d i v o r c e ;  (4) t h a t  a d v e r s e  t a x  c o n s e q u e n c e s  w o u l d  o c c u r  
f o r  t h e  o p p o s i n g  p a r t y ;  or, (5) t h e  o p p o s i n g  p a r t y ' s  a b i l i t y  to 
m a i n t a i n  e x i s t i n g  h e a l t h  i n s u r a n c e  w o u l d  b e  a d v e r s e l y  i m p a c t e d .

A l t h o u g h  t h e r e  m a y  b e  s o m e  a d v a n t a g e s  t o  s e p a r a t i n g  t h e  issues, I 
b e l i e v e  t h a t  t h e  d i s a d v a n t a g e s  f a r  o u t w e i g h  t h e  a d v a n t a g e s .  S o m e  
o f  t h e s e  d i s a d v a n t a g e s  i n c l u d e  t h e  f o l l o w i n g :

I n c e n t i v e  t o  f i n a l i z e  f i n a n c i a l  m a t t e r s  is r e d u c e d ,  
p a r t i c u l a r l y  f o r  t h e  p a r t y  w i t h  t h e  m a j o r i t y  o f  t h e  assets.

D e l a y  p r o l o n g s  a n d  e x a c e r b a t e s  l i t i g a t i o n .

L a c k  o f  s e t t l e m e n t  a n d / o r  r e m a r r i a g e  c a n  c o m p l i c a t e  n e w  l i v e s  
f o r  b o t h  p a r t i e s .

I n v o l v e d  p a r e n t s  c a n  s e e m  t o  p u t  t h e i r  o w n  n e e d s  a h e a d  of 
t h o s e  o f  t h e i r  c h i l d r e n .

G a p s  i n  m e d i c a l  i n s u r a n c e  c a n  o c c u r .



R e a l  p r o p e r t y  t i t l e  c a n  b e  in q u e s t i o n  if o n e  p a r t y  dies.

T h e  p a r t y  w i t h  f e w e r  a s s e t s  h a s  n o  c o n t r o l  o v e r  t h e  p r o p e r t y  
in q u e s t i o n .

If e i t h e r  p a r t y  dies, t h e  e x - s p o u s e  h a s  l o s t  s t a t u s  in l i f e  
i n s u r a n c e  a n d  i n h e r i t a n c e  rights.

I h a v e  a t t a c h e d  i n f o r m a t i o n  s u p p l i e d  b y  t h e  L e g i s l a t i v e  R e s e a r c h  
A g e n c y .  A f t e r  r e a d i n g  t h i s  m a t e r i a l  I b e l i e v e  y o u  w i l l  a g r e e  t h a t  
t h e  d i s a d v a n t a g e s  c a n  far o u t w e i g h  t h e  a d v a n t a g e s  a n d  I u r g e  y o u r  
s e r i o u s  c o n s i d e r a t i o n  o n  t h i s  m a t t e r .
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CS FOR HOUSE B ILL  NO. 146 (JUDICIARY)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

ItY THE HOUSIi JUDICIARY COMMITTEE

Offered: 5/14/91
Referred: Rules

Spunsor(s): REPRESENTATIVES BARNES, Brown, Ulmer, Koponcn, M.A.Miller

A BILL

FOR AN ACT ENTITLED

"An Act prohibiting a court from reserving property division and child custody issues for 

a later decision when granting certain judgments unless agreed to by the parties or 

ordered by the court under certain circumstances; amending Rule 54(b), Alaska Rules of 

Civil Procedure; and providing for an effective date."

BE IT ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.24.150 is amended by adding a new subsection to read:

(f) If the issue of child custody is before the court at the time it issues a judgment under 

AS 25.24.160, the court shall concurrently issue a judgment for custody under this section unless, 

subject to AS 25.24.155, the court delays the custody decision for a later time.

* See. 2. AS 25.24 is amended by adding a new section to read:

Sec. 25.24.155. RESERVATION OF ISSUES, (a) The court may not delay or reserve 

a custody decision under AS 25.24.150(f) or an issue of property division under AS 25.24.160(c)

unless

(1) each party, and the guardian ad litem if one has been appointed under

l i n o  146c C S H B  146IJUD)
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1 AS 25.24.310, expressly agrees on the record to the delay or reservation; or

2 (2) a party who moves for an order of delay or reservation shows good cause and

3 the court finds that the interests of a party opposing the motion will not be jeopardized by the

4 delay or reservation.

5 (b) The court may not grant a motion under (a)(2) of this section if the court finds that
' "»

6 granting the motion would

7 (1) put the opposing parly’s interests substantially at risk due to the death of the

8 other party before a final disposition of the marital properly;

9 (2) diminish the ability of the party opposing the motion to protect the value of

10 assets not in the party’s control;

11 (3) not be in the best interests of each minor child whose custody would remain

12 unresolved if the motion were granted;

13 (4) have adverse tax consequences for the opposing party; or
I

14 (5) have adverse consequences on the opposing party’s ability to maintainfoxisting

15 health insurance coverage.

16 * Sec, 3. AS 25.24.160 is amended by adding a new subsection to read:

17 (c) Notwithstanding (a) of this section, if one of the parties to an action for divorce or

18 action declaring a marriage void expressly submits to the court the issue of property division and

19 has not withdrawn that issue from the court before judgment, the court shall provide in the

20 judgment for the division of property and may not reserve the issue of property divis'on for a

21 later time unless the conditions of AS 25.24.155 have been met.

22 * See. 4. AS 25.24.150(f), 25.24.155, and 25.24.160(c), added by secs. 1 - 3 of this Act, apply to

23 actions for divorce and actions declaring a marriage void for which no judgment on any claim in the

24 action has been entered before the effective date of this Act.

25 * Sec. 5. AS 25.24.150(f), 25.24.155, and 25.24.160(c), added by secs. 1 - 3 of this Act, amend

26 Rule 54(b), Alaska Rules of Civil Procedure, by prohibiting separation of claims in certain actions

27 without compliance with AS 25.24.155, as added by sec. 2 of this Act.

28 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c) but only if sec. 5 of this Act

29 receives the two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of the Slate

30 of Alaska.

C S H B  146(JliD) -2-
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A p r i l  25, 1 9 9 1

TO: Representative Ramona Barnes

FROM Glenne Ralls
Alaska Womens Commission

Re: House Bill 146

The Women's Comnision has had the opportunity to review House Bill 
146,"An Act prohibiting a court reserving property division issues 
for a later decision when granting certain judgements unless agreed 
by the parties? and providing for an effective date." We believe 
granting a final decree of divorce separate from financial matters 
reduces the incentive to finalize a divorce, particularly for the 
party with more money. The party who stands to lose assets 
(usually men) in an economic distribution may delay settlement in 
the hope that the dependent party will eventually a g r e e  to accept 
less in order to have the issue finally resolved.

In a bifurcated divorce proceedings, the party with fewer assets 
has lost the protection afforded by statute to a spouse and yet has 
net gained the protection of a valid property settlement agreement. 
Property owned at the time of divorce may have diminished, 
increased or disappeared by the time of economic distribution.

In the event of the death of either party, as an ex-spouse without 
the protection of a valid property settlement agreement; the 
surviving party or heirs would have difficulty claiming beneficiary 
status under any life insurance policy.

We believe it is unfair to reserve the issue of property division 
for a later t i m e  u n l e s s  agreed to by each party.

-9§en9SL06 : rtdOl:Z : ;6-SZ-7 : ’DdO SWM3A09 HONVSAS 1N3S
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MEMORANDUM

TO: Representat ive Ramona Barnes

FROM: P a t r i c i a  Young
L eg is la t ive  Analj^t

RE: Bifurcated  Divorce Proceedings
Research Request 91.171

You requested information on the number of  s t a t e s  which allow bifurcated  
divorces ,  i . e . ,  divorces  in which the actual divorce and economic and child  
custody issues  are handled separa te ly .  You asked for  any s t a t i s t i c s  read i ly  
ava i lab le  on the number of divorces handled in t h i s  manner and for  information 
on problems and ben e f i t s  associated  with the p r a c t i c e .

Bifurcat ion  is  a standard court p rac t i c e ,  app l icab le  to a va r ie ty  of case
types. Divorce is  one type of  case which may be b i fu rca ted .  According to 
Sidney S i l l e r ,  p res iden t  of the I n s t i t u t e  fo r  the Study of Matrimonial Laws, 
most s t a t e s  allow for  b i fu rca ted  divorce ac t ions  e i t h e r  by ru le  or by p rac t ice ,  
r a th e r  than by s t a t u t e .  Determination of  the  exact  number o f  s t a t e s  which do 
b i fu rc a te  divorce proceedings i s ,  t h e re fo re ,  d i f f i c u l t  to  determine. Neither 
Mr. S i l l e r  nor researchers  a t the American Bar Foundation, which i s  the 
research arm of  the American Bar Associat ion,  were aware of  any compilations 
of data on t h i s  sub jec t .

The primary j u s t i f i c a t i o n  genera l ly  c i t e d  fo r  the p r a c t i c e  of  b i fu rca t ing  
divorce proceedings is  th a t  the separat ion of  d ivorce from custody or property 
se t t lement  i ssues  expedites  matters ,  encourages se tt lements  ( ra th e r  than 
continued l i t i g a t i o n )  and allows ind iv idua ls  with i r r e t r i e v a b l y  broken
marriages to begin to  d isentangle  t h e i r  a f f a i r s  and to r e s t r u c tu r e  t h e i r
separa te  l i v e s .  Not uncommonly, one or both ind iv idua ls  wish to remarry, and 
requests  fo r  b i fu rc a t io n  issue from a d es i r e  to move toward tha t  goal.  
Sometimes matters  are compounded by a sense of urgency to  leg i t im ize  the b i r th  
of an expected ch i ld .  Bifurcat ion also allows fo r  c e r t a in  tax advantages: 
r a th e r  than f i l i n g  in the less  advantageous m arr ied -bu t -separa te  category,  ex­
spouses may f i l e  as s ingle  adults  or j o i n t l y  i f  they have remarried. 
A ddi t iona l ly ,  the p rac t ice  may allow ind iv idua ls  with i r repa rab ly  eroded 
r e la t io n s h ip s  to d iscontinue f inancia l  r e s p o n s i b i l i t y  for  family members for 
whom they no longer wish to be respons ib le .  The theory behind the p r a c t i c e  of 
b i fu rc a t io n ,  as i t  r e l a t e s  to divorce proceedings,  i s  t h a t  people who wish to 
be divorced ought to be allowed to do so, and should not have t h e i r  personal 
l iv es  held hostage to economic demands.

Legislative Research Agency

February 25, 1991
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Opponents of b i fu rca ted  divorce proceedings contend tha t  allowing indiv iduals  
to delay such basic human r e s p o n s i b i l i t i e s  as the care  of  one 's  ch i ldren  and 
the reso lu t ion  of one 's  f inancia l  a f f a i r s  in ev i tab ly  complicates and aggravates 
the or ig ina l  problems. According to Lynn Gold-Bikin, a r e p re se n ta t iv e  of the 
American Bar Association on th i s  i ssue ,  problems usually  outweigh b en e f i t s .  
The following represen t  the major problems as soc ia ted  with b i fu rca ted  divorces.

The gran t ing  of a final  decree of d ivorce separa te  from reso lu t ion  
of custody and/or f inancia l  matters  may reduce the incent ive  to 
f i n a l i z e  those issues  exped i t ious ly ,  p a r t i c u l a r l y  for the party 
with more money. The par ty  who stands to lose  a s se ts  in an 
economic d i s t r i b u t i o n  may delay se t t lem ent  in the hope th a t  the 
dependent par ty  wil l  eventual ly  agree to accept le s s  in order  to 
have the issue f in a l ly  resolved.

In cases without the p o s s i b i l i t y  of  a mutually agreeable 
se t t lem en t ,  b i fu rca t io n  prolongs and exacerbates  l i t i g a t i o n .

Unresolved and unreconciled old business  hinders  the p a r t i e s '  
e f f o r t s  to r e s t r u c tu r e  t h e i r  l i v e s .  Remarriage, although i t  may 
s a t i s f y  the emotional needs of one or both p a r t i e s ,  f u r th e r  
complicates matters  and almost in e v i ta b ly  fu r th e r  reduces the 
w ea l th ie r  p a r t y ' s  incentive to reso lve  f inanc ia l  and/or custody 
i s s u e s .

Bifurcated d ivorces ,  e sp ec ia l ly  when followed by remarr iages,  may 
prove very d i s ru p t iv e  fo r  ch i ld re n ,  p a r t i c u l a r l y  i f  they come to 
be l ieve  t h a t  t h e i r  parents  consider  t h e i r  own needs and wishes as 
more important than those of t h e i r  ch i ld ren .

E l i g i b i l i t y  fo r  medical insurance coverage provided through one 
p a r t y ' s  employment and extending to the spouse and ch i ld ren  is  no 
longer  av a i lab le  for  the ex-spouse. Although a l t e r n a t e  insurance 
may be av a i la b le ,  gaps in coverage can occur a t  a time when 
ind iv idua ls  are p a r t i c u l a r l y  vulnerable  due to increased s t r e s s .

The real proper ty ownership s t a tu s  of tenancy by the e n t i r e t y - -  
which c a r r i e s  a r ig h t  of s u rv iv o r sh ip - - i s  av a i lab le  only to  married 
couples .  Once a d i s so lu t ion  is  f i n a l ,  ownership s ta tu s  converts ,  
by operat ion  of law, to tenancy in common. More l i k e  a 
p a r tn e rsh ip ,  tenancy in common does not afford  the same 
p ro te c t io n s - - su c h  as r ig h t  of su rv iv o r sh ip - -a s  does tenancy by the 
e n t i r e t y .

In a b i fu rca ted  divorce proceeding, the par ty  with fewer asse ts  
has l o s t  the p ro tec t ion  afforded by s t a t u t e  to a spouse and ye t  has 
not gained the p ro tec t ion  of a va l id  property  se t t lem ent  agreement. 
Proper ty owned a t  the time of divorce  may have diminished, 
increased ,  or  disappeared by the time of economic d i s t r i b u t i o n .
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Any of these events may cause thorny problems, p a r t i c u l a r l y  i f  the 
court  has deferred valuation of a s se t s  un t i l  d i s t r i b u t i o n .  L i t t l e  
p ro tec t ion  e x i s t s  for  the r ig h t fu l  a s se t s  of an ex-spouse i f  the 
w ea l th ie r  party  diminishes or hides a s s e t s ,  r e t i r e s ,  or declares  
bankruptcy a f t e r  the divorce but p r io r  to the property  se t t lem ent .

In the event of  the death of e i t h e r  par ty ,  as an ex-spouse without 
the p ro tec t ion  of a va l id  property se t t lement  agreement, the 
surviving party  or he i rs  would have d i f f i c u l t y  claiming benef ic iary  
s ta tu s  under any l i f e  insurance pol icy  the  o ther  might have held. 
Likewise, complex inher i tance  questions  would ensue. Establ ish ing  
a c le a r  r ig h t  to i n h e r i t  would be p a r t i c u l a r l y  complex i f  one or 
both p a r t i e s  had remarried.

Attached i s  a copy of Hoik v. Hoik 464 A.2d 1359 (PA Super .1983), which is 
considered the lead case in Pennsylvania.  Judges in t h i s  case held t h a t  
although unusual s i t u a t io n s  could occur in which a s ing le  order  would not 
s u f f ic e ,  divorces  act ions  should not be b i fu rca ted  as a mat ter  of course.  
Hoik v. Hoik c l e a r ly  summarizes benef i t s  and p o ten t ia l  problems of the 
p ra c t ic e ,  and de l inea te s  under what condit ions  and circumstances i t  should be 
considered.

Ms. Gold-Bikin notes th a t  in 1979, a j u d ic i a l  inquiry  held in New Je rsey - -  
genera l ly  considered a r a th e r  forward-thinking s ta te- -produced the Pashman 
Report which recommended against  the p rac t ice  of b i fu rca ted  divorces for  many 
of the reasons noted above, despite  the length o f  time needed to resolve  most 
cases through the overloaded t r i a l  courts in t h a t  s t a t e .  Subsequent to the 
Pashman Report,  New J e r s e y ' s  ch ie f  j u s t i c e  sent  out a ju d i c i a l  d i r e c t i v e  
against  the p r a c t i c e .  Since t h a t  t ime, b i fu r c a t io n  of  divorce cases in New 
Jersey is  genera l ly  discouraged and extremely r a re :  one must show except ional  
circumstances fo r  the court  to exercise  i t s  d i s c r e t io n  to grant  b i fu rc a t io n .  
The at tached copy of Leventhal v. Leventhal 571 A.2d 348 (NJ Super .Ch.1989) 
provides a summary of  arguments for  and aga ins t  b i fu r c a t io n ,  as discussed in 
the Pashman Report, as well as a review of  case law on the sub jec t .

In i t s  d iscuss ion ,  the New Jersey court  noted t h a t  New York case law concludes 
th a t  when complex f inanc ia l  issues  are involved, se t t lem ents  or easy answers 
may be l e s s  l i k e l y  once d i s so lu t io n s  are granted.  (Because of  t h i s ,  according 
to Mr. S i l l e r ,  f ina l  judgments in New York f requent ly  are not entered un t i l  a l l  
issues are f i n a l i z e d . )  The Florida court was a lso  c i t e d  as holding th a t  the 
s p l i t  procedure should be used only i f  c lea r ly  in the best  i n t e r e s t s  of the 
p a r t i e s  and ch i ld ren .  Florida holds tha t  the "convenience of  one of the 
p a r t i e s  fo r  ea r ly  remarriage'  does not j u s t i f y "  a b i fu r c a t io n .

In te r e s t i n g ly ,  the New Jersey court concludes t h a t  " r e a l i s t i c a l l y ,  . . „ the  
actual divorce appears to  be a n c i l l a r y  to the  f inanc ia l  i s s u e s ."  The ideal 
of the in su la r  family unit-- two adul ts  and t h e i r  b io log ica l  c h i l d r e n - - i s  no 
longer the r e a l i t y  in t h i s  soc ie ty .  Thus, problems which might a t  f i r s t  
reading seem unl ike ly  may, in f ac t ,  be commonplace. Ann Moss, deputy d i r e c t o r
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of  the Pension Rights Center--an independent,  nonprof i t  o rganizat ion funded in 
p a r t  by the American Associat ion of Retired Persons--caut ions  th a t  the p rac t ice  
n e c e s s i t a t e s  very c a re fu l ly  worded temporary orders ,  and th a t ,  in general ,  a 
more highly so p h is t i c a te d  than normal approach by divorce a t torneys  is  required 
to adequately p ro tec t  a l l  p a r t i e s .

Sources agree tha t  any s t a t e  which permits b i fu rc a t io n  should think se r ious ly  
about the p o ten t ia l  problems. No divorce is  iden t ica l  to another ,  however, and 
no rule  is  appl icable  to every s i t u a t io n .  A middle ground, in which 
p e t i t i o n e r s  have s p e c i f i c a l l y  addressed a l l  subs tan t ive  issues i s ,  th e re fo re ,  
f requent ly  recommended. Public policy th a t  allows courts  to evaluate  cases on 
t h e i r  indiv idual  merits  and to  use d i sc re t io n  in allowing b i fu rca t io n s  when 
p a r t i e s  have considered the p o ten t ia l  problems and no j u s t  reasons e x i s t  to 
deny the reques ts ,  is  genera l ly  favored by the courts  and by the c i t i z e n r y  as 
wel 1.

I hope th a t  t h i s  information is  useful to you. I f  you have ques tions or need 
fu r th e r  information,  please d o n ' t  h e s i t a t e  to c a l l .

Attachments



ty, Civil Division. No. 930 Oct. Term 1980. 
Kaplan, J . ,  which staled that court would 
not adjudicate w ife 's new matter alleging 
that divorce code was constitutionally de­
fective and that economic claims would be 
severed from divorce claims. The Superior 
Court, Nos. 333 and 538 Pittsburgh 1981, 
C irillo, J . ,  held that: (1) economic claims 
may be severed from divorce claims, and (2) 
trial court failed to exercise its discretion­
ary power in deciding whether to bifurcate 
the issues; thus, case would be reversed 
and remanded for new hearing.

Reversed and remanded.

Cll* 1 1 4*4 ẑ2d IJJ9 (P*.Su|*r. IBM)
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Jacob W OLK 
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Thelma Dym W O LK  Appellant. 

Superior Court of Pennsylvania. 

Argued May 25. 19S3.

Filed Aug. 26. 19S3.

Appeal was taken from decree of the 
Court of Common Pleas of Allegneny Coun-

1. Trial <3=3(5)
Economic claims may be severed from 

divorce claims under the new divorce code. 
23 P.S. § 401(b); Rules Civ.Proc,,, Ruie 
1920.52(c), 42 P a .C .SA . • i*;*

2. Trial <t=3(5) * mn .
The decision to bifurcate econom ic. 

claims from divorce claims, although, per--, 
missible, should not be made pro forma; 
rather, such determination should be made 
only after disadvantages and advantages 
have been carefully explored and analyzed; 
each case must be reviewed on its own facts 
and only following court’s  determination 
that consequences of bifurcating case would 
be of greater benefit than not bifurcating, 
should permission be granted. 23- P.S.
§ 401(b); Rules Civ.Proc., Rule 1920.52(c), 

42 Pa.C.S.A.

3. Divorce g=  184(5)

So long as trial judge, in deciding 
whether to sever economic claims from di­
vorce claims, assembles adequate informa­
tion. possibly studies information, and then 
explains h is decision regarding bifurcation, 
the Superior Court wiil defer to trial court's 
discretion.

4. Tria l ts=.')(5)

Trial court failed to exercise its discre­

tionary [lowers when it ordered hifurca-
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tion of economic claims and divorce claims 
since its decision to bifurcate was based 
upon accepted practice in county and not 
upon particular facts of case; thus, ease 
would Ih? reversed and remanded for new 
hearing. 23 P.S. $ 401(b); Rules Civ.Proc,, 
Rule 1920.52(c), 42 Pa.C.S.A.

John J. Dean, Pittsburgh, for appellant.

Frederick N. Frank, Pittsburgh, for ap­
pellee.

Before CAVANAUGH. ROWLEY and 
CIR1LLO, JJ.

CIRILLO, Judger

The parties were married on October 25, 
1959 and lived together until a domestic 
dispute arose in June, 1975. The husband 
filed a divorce action on September 3, 1980, 
alleging that the marriage was irretrievably 
broken,1 and requesting equitable distribu­
tion of marital property as well as counsel 
fees. The wife filed an Answer and New 
Matter averring, in ter alia, that the Divorce 
Code was constitutionally defective. She 
also entered a counterclaim for alimony, 
alimony pendente lite, counsel fees and 
maintenance of insurance policies.

A hearing was held on March 2, 1981, at 
which time the court found the marriage to 
be irretrievably broken. The court did not 
adjudicate the New Matter or property 
rights at that time. On March 3, 1981 the 
wife appealed at No. 333 Pittsburgh, 1981.

Subsequently, the lower court signed a 
series of Orders, dated March 2. 1981, which 
stated that the court would not adjudicate 
the New Matter, would enter a bifurcated 
divorce and a decree of divorce dissolving 
the marriage. These orders were then 
docketed with the prothonotar/ and on May 
15, 1981 the wife appealed at No. 53S Pitts­
burgh, 1981.

I. The Act of April 2. 1980. PL. 63. No. 26.

[1] Initially, we are compelled to ad­
dress the issue of the propriety of severing 
economic claims from divorce claims in this 
matter. The New Divorce (.’ode provides in 
pertinent part:

In the event that the court is unabie 
for any reason to determine and dispose 
of the matters provided for in this subsec­
tion within 30 days after the master'; 
report has been filed, it may enter a 
decree of divorce or annulment

Act of April 2, 1980, P.L. 63, No. 26, § 401, 
23 P.S. § 401(b). Similarly, the Pennsylva­
nia Rule of Civil Procedure concerning 
court hearings in divorce or annulment ac­
tions states:

(c) The court need not determine all 
claims a t one lime but may enter a decree 
adjudicating a specific claim or claims.

Pa.R.C.P. 1920.52(c): Adopted June 27, 1980, 
effective July 1 , 1980.

The preceding language demonstrates a 
legislative awareness that situations could 
arise in which a single order would not 
suffice. It is clear, therefore, that the in­
tent of the legislature is to permit bifurca­
tion. However, there is no requirement 
which mandates bifurcation nor obligates 
the court to find clear and compelling ne­
cessity before it bifurcates a proceeding.

There are several advantages which ap­
pertain to the concept of bifurcation. First, 
it accelerates the actual dissolution of a 
marriage found to be irretrievably broken 
since the time needed to obtain a divorce is 
substantially shorter than the time needed 
for the disposition of marital property. 
This allows the parties to quickly begin the 
task of restructuring their lives. We note 
that the objectives of the Assembly in en­
acting the Divorce Code are set forth in 
Section 102(a) which provides in pertinent 
part:

(a) The family is the basic unit in socie­
ty and the protection and preservation of 
the family is of paramount public con-

S 201. 23 PS. s 201(d),
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«tirn. Therefore, it is hereby declared to 
be the policy of the Commonwealth of 
Pennsylvania to:

(1) Make the law for legal dissolution 
of marriage effective for dealing with the 
realities of matrimonial experience- 

• • • • • •

(3) Give primary consideration to the 
welfare of the family rather than the 
vindication of private rights or the pun­
ishment of matrimonial wrongs.

(4) Mitigate the harm to the spouses 
* and their children caused by the legal

dissolution of the marriage.
Act of April 2, 1980, P.L. 63, No. 26, § 102, 
23 P.S. § 102(aXl), (3) and (4).

It is apparent that a speedy resolution of 
the divorce issue is within the purview of 
the Code. Moreover, as the Honorable Eu­
gene B. Strassburger III of the Court .of 
Common Pleas of Allegheny County com­
mented in the case of Casey v. Casey, 129 
P.L.J. 42, 44 (1981):

. . .  [Tjhese goals [of the divorce code] 
can be accomplished only by the prompt 
dissolution of a marriage that is demon­
strably over (as defined by the code), and 
allowing the parties to restructure their 
lives. The goals cannot be accomplished 
by tying the parties to a dead marriage 
while all of the conflicts and time-con­
suming financial details are litigated. . . .

Bifurcation separates the termination of 
the marriage from the distribution of prop­
erty so that the marriage and each party's 
personal life are not held hostage to eco­
nomic demands. At the same time, the

2. In K l e i n  v. Klein, s u p r a ,  at 657-58 Judge 

W e t u c k  reasoned:

A l i m o n y  pendent lite. if literally construed, 

m e a n s  alimony while the Imitation is pend­

ing. (citation omitted). U n d e r  prior law. the 

duty to p ay alimonv pendente lue ended with 

the divorce because this w a s  the only subject 

of the litigation. In P o n t h u s  v  P o n t h u s ,  "0 

Pa.Supenor Ct. 3 9 11918). the court held that 

jlimonv penrieme lue continued wnile .in sd- 

peal from the issuance oi a divorce decree is 

pending, according to this court, the pur-

depender.t spouse is not economically disad­
vantaged by the fact of the divorce being 
issued because support and/or alimony pen­
dente lite are required to continue at their 
pre-divorce levels pending resolution of the 
economic matters. Klein v. Klein, 16 D & C 
3d 6ol (19801.2

There are also several tax advantages 
that come into play when considering bifur­
cation, such as; a spouse may remarry and 
file a joint federal income tax return with 
the new spouse; a spouse may avoid filing 
status as married filing separately; stock 
redemption attribution rules may be avoid­
ed (I.R.C. § 318]; losses on transfers and 
sales between ex-spouses may be recognized 
[I.R.C. § 267]; an individual spouse may 
elect the capital gain exclusion on sale of 
family residence [I.R.C. § 121]; and gain on 
the sale of depreciable realty may be taxed 
as capital gain rather than as ordinary in­
come, [I.R.C. § 1239]. Rounick, Pennsyl­
vania Matrimonial Practice, Section 18.3, 
page 148.

Finally, as revealed by the experience in 
Allegheny County, bifurcation encourages 
case settlements between the time the di­
vorce decree is issued and the property dis­
tribution issues reach trial. These settle­
ments are an obvious benefit to our inun­
dated courts.

On the other side of the coin, there are 
many disadvantages related to bifurcation. 
If the cases are not settled by the parties, 
then oftentimes two hearings are necessary, 
thus burdening an already overcrowded 
court calendar, Also, despite the fact that 
divorce is achieved rapidly, there is still a

pose of alimonv pendente lite is to permit a 

dependent spouse to m e e t  the expenses of 

carrying o n  or defending an action (including 

reasonaole living expenses), so p a y m e n t s  

should continue js long as the action is p e n d­
ing. A l s o  see: C o m m o n w e a l t h  e x  rel. E n t l e r  

v. Entler, 53 7ehign 53 11968). T h u s  so long 

js anv claims raised in the divorce litigation, 
ire still pending, :he principles enunciated in 

P o n t h u s  oar lutomatic termination or alimo­

nv  pendente lite
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significant delay in '.ho resolution of eco­
nomic issues, thus having a dilatory effect 
on the parties' efforts to reshape their lives. 
From a tax standpoint bifurcation prevents 
the parties from filing a joint federal in­
come tax return and therefore a favorable 
tax rate is unavailable.

Another problem which arises where a 
case has been bifurcated involves the im­
pact that the death of one of the parties, 
subsequent to the issuance of the divorce 
decree but prior to a determination of the 
economic issues, has on the surviving 
spouse's right to equitable distribution. 
This issue was painstakingly analyzed in an 
article authored by the Honorable Law­
rence W. Kaplan.5 Judge Kaplan noted 
that where a case has been bifurcated and 
one party dies before there has been a 
resolution of the ancillary issues, the other 
spouse is precluded from enjoying the bene­
fits provided under the Probate. Estates 
and Fiduciaries Code.4 Furthermore, the 
death of one of the parties would have an 
adverse effect on the surviving party's eq­
uitable distribution claim. Though this 
spouse;would still have a claim against the 
decedent’s estate under the Divorce Code’s 
equitable distribution process, that claim 
would be seriously hampered by the surviv­
ing spouse being rendered incompetent as a 
witness by the Deaci Man’s Rule.5

Still another issue which could arise re­
lates to the effect that a bifurcated divorce 
has on a divorced spouse's right to receive 
the proceeds of a iife insurance policy in 
which that spouse was named a beneficiary. 
In Simpkins v. Dcxiolak. 1 Pa.Fiduc.2d 120 
(1980), a Clearfield County case, the court 
held that since the husband had retained 
the right to change his beneficiary at any 
time, then under the Act of April 18. 1978, 
P.L. 42. No. 23. Sec. 3. 20 Pa.C.S.A. § 6111.-

3. Kaplan. " T h e  impact of de3th on a pending 

divorce." P e n n s y l v a n i a  L a w  J o u r n a l — R e p o r t­

er. January 13, it)S2. at 3 and 24

4. Act of June 30. 1972. P L. 508. No. 164. $ 2. 

2 0  Pa.C.S.A. i 101 et >eq

1 . the rights of the wife were revoked re­
garding the proceeds of the policy in ques­
tion. Undoubtedly, to this list of detri­
ments associated with bifurcation, numer­
ous other possibilities can lie added.

[2] In lignt of the antecedent discussion, 
it is obvious that the decision !o bifurcate, 
though permissible, should not be made pro 
forma, as in the case of Klein v. Klein, 
supra. Rather, such a determination should 
lie made only after the disadvantages and 
the advantages have been carefully ex­
plored and analyzed. Each case must be 
reviewed on its own facts and only follow­
ing the court’s determination that the con­
sequences of bifurcating the case will be of 
greater benefit than not bifurcating, should 
it grant the petition. In so holding, we 
reject the rationale of Smolinskv v. Smolin- 
sky, 5 Phila. 364 (1981), whereby the trial 
court required compelling reasons to be 
shown before granting a petition to bifur­
cate. Such a strict test is not demanded by 
the legislature. The eventual decision 
should be the approach which is fair to both 
parties.

[3] Since the decision to bifurcate is dis­
cretionary, we will review lower court deci­
sions pertaining to bifurcation by using an 
abuse of discretion standard. So long as 
the trial judge assembles adequate informa­
tion, thoughtfully studies this information, 
and then explains his decision regarding 
bifurcation, we defer to his discretion In 
other words, this determination shouid be 
the result of a reflective examination of ‘.he 
individual facts of each case.

This scope of review is consistent with 
other Superior Court decisions which <ieai 
with the Divorce Code. See: Ruth v. Ruth. 
—  Pa.Super. — . 462 A.2d 1361 <1983). 
Gee v. Gee. —  Pa.Super. — , 460 A.2d 358

3. Act of July 9. 1978. P L. 5s6, No. 142. s 2. i>

a m e n d e d  b y  the Act of April 23. 1973. P L. 202

No. 53 s IW75I. 12 PaC.S.A. } 5930.
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(1983) (in determining the propriety of 
property distribution, the Superior Court 
uses an abuse of discretion standard of re­
view); S e e  a ls o :  G e v e r  v. G e y e r ,  —  Pa. 
Suoer. — , 456 A.2d 1025 I19S3) (abuse of 
discretion standard is appropriate when re­
viewing awards of alimonv); See a ls o :
R e m ic k  v. R e m ic k .  Pa.Super. — . 456
A.2d 163 (1983) (orders for alimony penden­
te lite, counsel fees and permanent alimony 
should be reviewed for an abuse of discre­
tion by the lower court). Likewise, our 
position in this matter, of requiring the trial 
judge to articulate reasons for his decision 
and then reviewing this determination for 
an abuse of discretion, is analogous to the 
procedure used under the Sentencing Code.4 
S e e :  C o m m o n w e a lt h  v . W ils o n .  —  Pa.Su- 
per. ---- , 452 A.2d 772 (1982); C o m m o n ­
w e a lt h  v. R o o n e y ,  296 Pa.Super. 288, 442 
A.2d 773 (1982).

The wife in this instance has the burden 
of proving that the trial judge abused his 
discretion. In defining this standard, the 
courts of this Commonwealth have articu­
lated the following:

. . .  When the court has come to a conclu­
sion by the exercise of its discretion, the- 
party complaining of it on appeal has a 
heavy burden; it is not sufficient to per­
suade the appellate court th3t it might 
have reached a different conclusion if, in 
the first piace, charged with the duty 
imposed on the court below; it is neces­
sary to go further and show an 3buse of 
the discretionary power. "An abuse of 
discretion is not merely an error of judg­
ment, but if in reaching a conclusion the 
law is overridden or misapplied, or the 
judgment exercised is manifestly unrea­
sonable, or the result of partiality, preju­
dice, bias or ill-will, as shown by the 
evidence or the record, discretion is 
abused." (Citation omitted).

G a r r e t t 's  E s t a te .  335 Pa. 287. 292-93. 6 A.2d 
858, 560 (1939); S e e  a ls o : M a c k a r u s  E s t a t e .

6. Act of D e c e m b e r  30. 1974. P L  .052. No. 345.

$ I. js a m e n d e d  b y  (be Act o: October 5. 1980.

431 Pa. 535. 246 A.2d 661 (1968); C a m p b e l l  
v. H e i l  n a n  H o m e s , In c . .  233 Pa.Super 366. 
371, 33b A Id 371, 373 (1975) (HOFFMAN. 
J., dissenting).

[4] In the case at bar, the lower cour. 
failed to exercise its discretionary powers. 
Its decision to bifurcate was based upon an 
accepted practice in Allegheny County, not 
upon the particular facts of this case. 
Therefore, we must reverse the Orders and 
Decree of Divorce entered by the trial cour. 
on March 2, 1981 and remand for a nearing 
in accordance with this opinion. Because of 
this decision, we need not address the other 
contentions in appellant’s brief. Jurisdic­
tion is relinquished.

Reverse and Remand.
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to the jury were materially deficient and 
because they did not apprise the jury of the 
essential eiements of the legal malpractice 
cause of action applied with equal force 
and effect to the judgment against Conte. 
The judgment against Conte, therefore, 
should be reversed. However, because the 
judgment against Conte is vacated solely 
for the reason of trial error the matter 
must be remanded for a new trial. Plain­
tiffs should be afforded an opportunity to 
retry their claims against Conte based on 
conventional proofs, evaluating :• value 
of the medical malpractice suit that was 
lost against Dr. Brown and the other defen­
dants in accordance with the principles dis­
cussed broadly in Gautam l'. Dc Luca, 
supra. 215 N.J.Super. at 397-100. 521 A2d 
1343 and the cases cited therein.

IroThe other issues rJsed  by plaintiffs 
on this appeal do not pertain to the trial 
court’s post-judgment order under review. 
Rather, they all appear to address our prior 
decision in Gautam v. De Luca, supra, 
and, therefore, are not properly raised on 
this appeal and we do not address them.

Accordingly, we affirm the order vacat­
ing the judgment against Conte and re­
mand the matter to the trial court for a 
new trial as to Conte only, consistent with 
the views expressed in this opinion. We 
leave to the trial court the management of 
the trial of Conte's cross-claim against De 
Luca.

2 3 9  N.J.Super. 3 7 0  

I i:qRichard B. LEVENTHAL. Plaintiff 
v.

Rosalvn LEVENTHAL, Defendant.

Superior Court of New Jersey, 
Chancery Division,

Family Part, Bergen County.

Decided Oct. 1 1 , 19S9.

Party to divorce moved for bifurcation 
of action. The Superior Court, Chancery

Division, Family Part, Bergen County. 
Krafte, J.S.C.. held that party was not enti­
tled to bifurcation of issues of dissolution 
and custody from those of support and 
equitable distribution, notwithstanding 
lengthy delay in trial due to court conges­
tion, in that trial on dissolution, no matter 
how short, would do nothing to simplify or 
reduce prospect of further proceedings in 
case.

Motion denied.

1.1711. Trial C=>3(1)
Decision to bifurcate proceeding 

should be made only after balancing advan­
tages and disadvantages and determining if 
there would be greater benefit to court 
with bifurcation than without; purpose is 
not to ensure absolute necessity of second 
proceeding, but rather reduce probability 
of multiple litigation.

2. Divorce <3=146
Tarty to divorce proceeding was not 

entitled to bifurcation of issues of dissolu­
tion and custody from those of support and 
equitable distribution, notwithstanding 
lengthy delay in trial due to court conges­
tion, in that trial on dissolution, no matter 
how short, would do nothing to simplify or 
reduce prospect of further proceedings in 
case.

Gary N. Skoloff, Skoloff & Wolfe, Living­
ston, for plaintiff.

Barry I. Croland, Stern. Steiger. Croiand. 
Tanenbaum &. Schielke, Morristown, for de­
fendant.

KRAFTE. J.S.C.

This matter is before the court on a 
motion requesting the bifurcation of the 
matrimonial dissolution and custody dis­
pute from the issues of support and eq­
uitable distribution. This court finds that 
there has been no showing of "unusual and 
extenuating circumstances" which would 
require affording a preferential treatment 
to this particular case by granting the hus­
band a divorce prior to a resolution, by trial
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or otherwise, of alimony and the equitable 
distribution issues in this considerable mar­
ital estate.

The complaint for divorce was filed on 
February 16, 1987 by the husband, Richard 
Leventhal. While the parties each sought 
custody of the two minor children, both 
teenage girls, ages 16 and 13, have in fact, 
been living with their father for most of 
the time since the separation. Mrs. Leven­
thal is residing in thej^jm arital home and 
was awarded $2500 a week pendente lite  
support. Ail discovery is complete, per 
court order of March 20, 1989. The parties 
express no hope of settlement of the eco­
nomic issues without proceeding to trial.

Because of extreme calendar congestion, 
this case has not been reached for trial, 
tfcere being a considerable number of older 
cases awaiting trial. Plaintiff is now re­
questing a bifurcation so that he may be 
granted an uncontested divorce, reserving 
the trial of the economic issues to a date to 
be set by the court, or alternatively to list 
the case peremptorily.

As of the date oral argument was heard 
on the motion for bifurcation, this court 
had 626 dissolution cases on its individual 
calendar. Without even considering finan­
cial plenary hearings, “ Holder hearings," 
true custody and visitation trials, reversals 
and remands from the Appellate Division, 
the burden created by the over-crowded 
calendar is evident. Plaintiff is number 51 
of 109 on a special list of cases which have 
been reached for trial after they were two 
years or older. Needless to say, all parties 
placed on that list are also anxious to go to 
trial, to have their matters resolved, and to 
bring their lives back to normalcy.

[ 1 , 2] Generally, the rationale behind 
the use of the procedural device of bifurca­
tion is ju d ic ia l economy. The decision to 
bifurcate should be made only after bal­
ancing the advantages and disadvantages 
and determining that there would be a 
greater benefit to the court with bifurca­
tion than without. 27A C.J.S., Divorce,
§ 209(b). The purpose is not to ensure the 
absolute necessity of a second proceeding, 
as would be the case here, but rather re­
duce the probability of multiple litigation.

Thus, in a tort action, bifurcation would be 
proper. Once the issue of liability is re­
solved, a trial on damages may not be 
necessary. The decision whether liability 
should be bifurcated from the issue of dam­
ages is within tin sound discretion of the 
court. R. -l:38-2(b) provides that liability 
and damage claims may be. in effect, bifur­
cated, "whenever the court finds that a 
Insubstantial savings of time would result 
from trial on the issue of liability in the 
first in stance ...."  If this language were 
somehow deemed to apply to a divorce 
case, the court would be compelled to find 
that initially trying the dissolution (liability) 
aspect would probably afford the referred 
to time-savings by eliminating or substan­
tially reducing time needed for the finan­
cial (damages) issues. Presslcr, Current 
N.J. Court Rules, Comment R. 4:38-2(b) 
(1989); Ventura v. Ford Motor Corp., 180 
N.J.Super. 45, 433 A.2d 801 (App.Div, 
1981); Cotton v. Tramline, 179 N.J.Super. 
362, 432 .4.2d 122 (App.Div.1981); Radigan 
v. Inn isbrook Resort and G olf Club, 150 
N.J.Super. 427, 375 A.2d 1229 (App.Div. 
1977). However, in a matrimonial action, 
as the one presently before the court, 
where the economic issues are vast and 
complicated, a trial on the dissolution, no 
m atter how short, will do absolutely noth­
ing to simplify or reduce the prospect of 
further proceedings. Plaintiff alleges that 
there is no possibility of a settlement, so 
the effect of trying the issues separately 
would only serve to prolong and exacerbate 
this litigation. The bifurcation would have 
no benefit to the already over-burdened 
court calendar. Its sole effect would be to 
personally benefit plaintiff in his desire to 
remarry without addressing his responsibil­
ity to reach a final disposition of all other 
iss' as involved.

The State of New Jersey has no specific 
provision, either by statute or court rule, 
for bifurcation, where a judge may grant a 
divorce and defer consideration of the other 
issues in a matrimonial case. The Supreme 
Court Committee on Matrimonial Litiga­
tion, Interim Report (July 20, 1979) set 
forth its policy on bifurcation. The report 
noted the existing controversy regarding'

N-J. U 19LEVENTHAL v. LEVENTHAL
(N .J .S u p e r .C h . 19119)
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tin* procedure and the delays inherent in its 
use. Hit* committee's recommcndlitiohk 
encouraged a court rule or directive on 
bifurcation, hut in its absence stated that 
bifurcation he grunted "only in unusual 
and extenuating circumstances," and then 
only with the approval of the assignment 
judge. Id. at 24. The actual decision as to 
the merits of bifurcation of la th is  case has 
been deferred to this trial eoun by the 
assignment judge.

Other jurisdictions have faced similar 
questions. The New York courts have held 
that the use of bifurcation in a matrimonial 
action will not eliminate a further triai on 
economic issues and that the chance of 
resolution is best met in one trial of all the 
interrelated factors. Finkel v. F inkel, 120 
A/isc.2d 936, 466 Af.KS.2d 906 (SUp.Ct. 
1983). Some of the factors the F inke l 

t  court considered, in deciding the practicali­
ty of bifurcation, were the reduction of 
hardship, the speed of a just determination 
and help in clarifying various issues. 
Without the furtherance of those factors, a 
court should not grant bifurcation.

Here, the actual divorce itself will be 
uncontested, so the trial of the dissolution 
issue would be perfunctory and not pro­
tracted. However, it is readily apparent 
that the second trial on the economic issues 
would be long and controversial including 
testimony of a multitude of expert witness­
es. Therefore, bifurcation would do noth­
ing to hasten the resolution of the overall 
m atter and would put defendant-wife in a 
position whereby plaintiff has his divorce 
but continues to control the pursestrings 
through the exclusive operation of the sin­
gle largest marital asset, his business ven­
ture. New York agrees that, when there 
are complex financial issues, a settlement 
or easy answer may be less likely once the 
dissolution is granted. F io re lla  v. F iore l- 
la. 132 A.D.2d 643, 518 N.Y.S.2d 17 (App. 
Div. 1987), app. den. 70 ,V.K2d 796, 522 
Af.KS.2d 113, 516 N.E.2A 1226 (1987).

In Glazcr v. Glazer. 394 So.2d 140 (Fla. 
Ct.App. 1981) a Florida court held that a 
split procedure may be used only if it is 
clearly  necessary in the best interests of 
the parties and the children, following the

prior state court ruling m Clauyhton  r. 
Cldugton , 393 So.2d 1061 (Fla.SuiM't 
1980). The Glazer court emphasized that 
only in exceptional circumstances should a 
trial court exercise its discretion to grant 
bifurcation. Specifically, Florida holds that 
the "convenience of one of the parties for 
I y early  remarriage" does not justify the 
issue of bifurcation. Claughtou, supra at 
1062. The major reason noted by plaintiff 
to justify the bifurcation of the present 
action is that he desires to marry the wom­
an with whom he is living. However, de­
ciding the divorce without addressing the 
extensive financial matters would yield a 
benefit to absolutely no one but plaintiff.

It must be remembered that the bifurca­
tion procedure is condoned not only when 
the parties benefit by the clarification of 
the issues, but the court, too, profits 
through the easing of its calendar. It is 
evident that by giving plaintiff preferential 
treatment afforded no other litigant in a 
• milar bind, neither the court nor its calen- 
;ar will be served in any way. To grant 

this relief to plaintiff because of his superi­
or financial status would do tremendous 
damage to the image of justice in this 
State.

Pennsylvania permits bifurcation pursu­
ant to its Divorce Code and Rules of Civil 
Procedure. 23 Pa.Stat.Ann. § 401(b) (Pur- 
don 1955); Pa.R.C.P.1920.52(c) (West 1989). 
The separation of the divorce from the 
other issues is at the discretion of the court 
as long as i t  is by agreement o f  the p a r­
ties. Jawork v. Jawork, 378 Pa.Super. 89. 
548 A.2d 290, 292 (Super.Ct.1988). Here, 
defendant has not agreed to a separate 
trial on the divorce, so that plaintiff’s uni­
lateral request should not be given particu­
lar weight.

In spite of a speedy divorce, the delay of 
the resolution of economic issues may have 
a negative effect on the parties' lives, since 
the entire matter is not reconciled. The 
Pennsylvania Legislature gives no mandate 
to a trial court to bifurcate but permits the 
relief only after carefully reviewing the 
facts and determining that Here would be 
more to gain through bifurcation than not. 
See Mackey v. Mackey, 376 Pa.Super. 146,
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545 ’ /l.2d .152 <Supor.CU988); Lcese v. 
Leese, 369 Pa.Super. 104. 534 /t.2d 1 101 
(Super.Ct.1987); Master v Moster, 359 Pa. 
Super. 187. 518 A  2d 843 (Super.Ct.l9Hf>): 
Walk v. Walk, 318 Pa.Super. 311. 464 A M  
1359 (1983). Overall, in spile of imtho 
explicit authority gleaned from the legisla­
ture, the courts in Pennsylvania are cau­
tioned not U) grant the use of this proce­
dural device without a finding that the 
consequences of bifurcation would be high­
ly beneficial. The exclusive benefits of a 
bifurcation in this case would clearly inure 
to plaintiff while the court would still have 
the burden of the second trial and defen­
dant, the uncertainty of her economic fu­
ture. Neither the court nor defendant 
would receive any actual or perceived gain.

California, through its Family Law Act, 
as interpreted by the judicial council rules, 
has also authorized a trial court to bifur­
cate dissolution from other issues to be 
litigated, but the decision still remains 
squarely within the court's discretion. Bi­
furcation is granted only when there is no 
hope of reconciliation and it is found to be 
in the best interests of all parties. Cat.Civ. 
Code § 4000 et seq. (West 1983); In re 
M arriage o f  Lusk, 150 Cal.Rptr. 63, 86 
Cal.App.3d 228 (Ct.App. 1979); Gionis v. 
S uperior Court, 202 Cal.App.3A 786, 248 
Ca.Rptr. 741 (Ct.App.1988).

There is no doubt that even without the 
express authorization of the Legislature, 
New Jersey courts may decide whether it is 
in the best interests of the parties to permit 
a separate trial of ancillary matters after a 
divorce has been granted, Realistically, 
under New Jersey divorce practice as it 
exists today, the actual divorce appears to 
be ancillary to the financial issues. The 
court should decide whether the facts 
present circumstances which meet the cri­
teria of the Pashman report's "unusual and 
extenuating circumstances" test. Here, 
the motion for bifurcation reaches the 
court after numerous, but unsuccessful, at­
tempts to settle the financial issues. The 
pendente lite  questions of support and 
maintenance have been a constant source 
of this court's time. Although discovery is 
dosed by court order, the cooperation of 
plaintiff is still necessary to assure that the

mnritnl assets are fairly valued and the 
interests of defendant are protected as to 
equitable distribution.

ImThere remains the real danger that 
once divorce is granted, there will be much 
less incentive for plaintiff to finalize any 
other issues. This court cannot find any 
factor other than plaintiff's personal desire 
to remarry which, with due respect for 
plaintiff's sincerity in wishing to move for­
ward with his life, does not reach the stan­
dards necessary to employ any special or 
preferential procedures on his behalf. Ev­
ery argument propounded by plaintiff to 
buttress his claim for bifurcation applies 
with equal force to hundreds of cases pend­
ing before this court. If plaintiff is enti­
tled to bifurcation, so are the others. To 
permit this would he to wreak havoc upon 
the efficient administration of the divorce 
calendar. Everyone would he divorced 
without any basic financial issues finalized, 
leaving all with hopelessly confused life 
factors.

Plaintiff contends that the custodial dis­
pute between the parties should trigger 
bifurcation. While New Jersey generally 
discourages bifurcation, the State's concern 
with the best interests of the children pro­
vides that a custody hearing be permitted 
prior to the final hearing of the whole 
action where the court finds that custody is 
a genuine and substantia1 issue. R. 5:8-6. 
Here, the Leventhal children have been re­
siding with their father since the separa­
tion almost three years ago, although the 
ultimate resolution is yet to be reached. 
While not stipulated, it appears that, be­
cause of the ages of the children, their 
expressed preferences and their residence 
with plaintiff, there will be no real, genuine 
or substantial issue of custody. Since the 
physical custodial arrangement is not of an 
emergent nature, there is no reason to sep­
arate the adjudication of this issue from 
the balance of the case. Additionally, set­
tling the custody issue will do nothing to 
further plaintiff's main impetus for this 
motion—the ability to remarry, Thus, 
granting a separate custody trial would not 
serve to give the relief desired.

This court finds that it would not ho in 
the best interests of the parlies nr the
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children to bifurcate the divorce from the 
other issues because the effect would be to 
complicate, prolong, or otherwise aggra­
vate an already difficult case. It would he 
I PHinopuitablo to give this litigant prefer­
ential treatment by trying his divorce be­
fore other parties who also wish to be free 
to get on with their lives.

The granting of bifurcation would not 
serve the purpose of eliminating any trial 
time whatsoever, but would merely permit 
plaintiff to continue to be in control of the 
marital assets without the incentive to re­
solve all other issues. A pending remar­
riage would inevitably create further barri­
ers. There are absolutely no facts present­
ed which are unusual or extenuating. For 
the reasons stated herein, the motion for 
bifurcation is denied.

foV- ^

239 N.J.Super. J7 8

IrtLori ROTH, Donald Litt, Barbara 
Eidelsberg, Diane Bauer, Dnnicl M. Litt, 
Sherry Lnckritz, Frederick Lilt, Dr. 
Lawrence Eden, and Joseph E. Gassib, 
Plaintiffs.

v.
RUTHERFORD RENT BOARD. Eleanor 

Bocker, Agnes Morris, Anna Hunter, 
.Martha Kellerman. Frances Kasperski, 
Samuel Bloomfield. Elizabeth Cronin, 
Catherine Rogers, Albert Van der Veen, 
Mrs. John Kilroy, Regina Cunningham, 
Eleanor Noonan. Thomas Griffen, Julia 
Buhtanic, Angelo De Marco, Emily 
Hanson, Penrl Fecanin, Alfred Barbera, 
Edward Noff, Olive MacIntyre, Robert 
MacFadden, Catherine Brown, Gren­
ville Lloyd, Loretta Dommeleers, Grace 
Broder, Laura Fcrucci, David Minor, 
Lillinn Heinrich, Joan Sink, Lillian 
Bruder, Mrs. John Soltis, Mrs. Matthew 
Albonese, n /k /a  Jane Albonese. Patri­
cia Murphy, William Barrett, Christine 
Sudol, Margaret Xigues, William Bid- 
well, Eleanor Cinquegrnma. Laurlna:n9

Dny, Dorothy Raabe, Lottie .V iller. Bet­
ty Bnlogh, Gertrude Kohn, Minervn 
Blom, Ruth Clancy, Mrs. David Green- 
stein, Marla Shine, Mr. nnd Mrs. Pat­
rick J. O'Byrne, Dorothy Hahn, Kap Yl 
Pak, Martha Doyle, Ludmilla Szayna. 
Mr. nnd Mrs. Arthur Hnuck. Defen­
dants

Superior Court of New Jersey,
Law Division, Bergen County.

Decided May 31, 1989.

Landlords brought action against rent 
board and protected tenants to challenge 
17% limitation on increase in property tax 
surcharge imposed on tenants. The Superi­
or Court, Law Division, Bergen County. 
Harris, J.S.C., held that 17% limitation on 
property tax surcharge was invalid.

Decision of rent board reversed,

1. Landlord and Tenant ©=200.68
Rent board must do more than merely 

set forth its conclusions; it must articulate 
basis for arriving at conclusions and make 
factual findings upon which conclusions 
rely.

2. Landlord and Tenant ©=356
Rent board's failure to articulate ratio­

nale for 17% limitation on increase in tax 
surcharge by landlords for condominiums 
and cooperative apartments did not require 
remand, where board exceeded its powers, 
and where decision was purely legal.

3. Landlord and Tenant ©=356
Rent board had no authority to impose 

17% limitation on increase in landlords’ tax 
surcharges on tenants, had no power under 
rent control ordinance to initiate investiga­
tion, and improperly imposed burden of 
proof upon landlords for condominiums^ 
and cooperative apartments; no contested 
case was initiated by aggrieved tenant.

4. Landlord and Tenant ©=200.52
Municipality has power to decide 

whether to permit landlords to impose tax 
surcharge on tenants, and failure to permit 
surcharge is not fatal so long as entire



BIFURCATE DIVORCE? WILL
C r i t i c s  s a y  2 - s t e p  p r o c e s s  o f t e n  l e a d s  t o  d e l a y

The bifurcated divorce— grant­
ing the divorce first and deciding eco 
nomic issu e s later— can give m ui i«s 
a quick break so they can get on with 
ihpir lives.

But the practice is coming under 
Increasing criticism  from lawyer* who 
*ay it leads to long delays and favors 
the party with more money.

Divorce attorney Harry Fain of 
Beverly H ills favors bifurcation for ihe 
traditional reason- "When you ger into 
a case arid the parties are mortal ene­
mies . .  our public policy in Califor­
nia encourages the two people to get 
divorced first. That cleanses the air a 
little bit."

Section .'J02(aJ(4) of the Uniform 
.Marriage an î Divorce Act a llcv s the 
judge to bifurcate the divorce, and 
many states have adopted the pr.iei Ice 
even if they have not adopted the uni­
form act.

Chicago divorce attorney Donald 
Sch ille r says the biggest problem with 
bifurcnMng economic issu es is delay. 
After the divorce is granted, the party 
who stands to lose some of h is prop­
erty and paycheck in an economic d is­
tribution has no incentive to press for 
a quick resolution.

S ch ille r , immediate past cha ir­
person of the ABA Section of Family 
Law, says some bifurcated cases have 
dragged on for as long as four years 
As a result. Sch ille r thinks Illino is 
ludges use bifurcation le ss ofrcn.

'When judges started realizing 
that the ca se s weren’t getting fin­
ished, they stopped bifurcating, un­
le ss the parties agreed or unless there 
was a real good reason because these 
cases were ju st tying around and not 
getting disposed of.” Sch ille r said.

B everiy  Anne G roner of Be- 
thesda, Md., chairperson of the AUA 
Section of Family Law, bus even gone 
so far as to get injunctions to prevent 
bifurcation.

Groner is one of several lawyers 
who say that big problems ran arise 
between the dissolution and economic 
division. For example, what happens 
when the divorce is granted, and th"« 
one spouse diFS, or the wealthier 
spouse spends or hides h is assets'1

It opens m some cases a veri'.i-

A Donald Schiller: Bifurcated cajos 
' have dragged on for cs long a j sour 

yean.

hie Pandora's Hot uf problems that 
weren't contemplated," said Groner 

If the wealthier spr-me should die 
after the d issolution the :>the,* party 
would not have a clear right to inf"cut . 
ami would not yet haw* ur.v rights 
under the divorce decree. Grener say;

Or, if the economically dr-p-"!- 
deni spouse should die. H e heirs may 
havo problpms getting property not 
yet distributed by the divorce decree.

Another problem arises when the 
property owned at the time of Hie d i­
vorce isn 't there at the time of eco­
nomic d istribution  “ A ssets can d i­
m in ish , in c re a se , or d isa p p ea r."  
Groner said. “There are some who will 
deliberately hide a.sset3"

St at i* statutes vary as to whether 
a ssets sIVNild be valued at the Time of 
d ivorr(*. m- at distribution, accord.ng 
t<i Groner

The wealthier spouse cnim.l even 
l*-se assets in a bankruptcy proceed­
ing. according to Norristown ?a at 
torn.ey l.ynr.e Z. Gold Bikin In hi Re 
.\hirni(j, 31 BH 40!) (Rkrtoy F D. Fa 
I 'JH j), ;he bankruptcy court forced 
the sali- nf the divorced husband's 
(•'"Op giving only oh porcen: of The 
proceeds to the divorced wife if the 
economic distribution had ■•re*irr,'\ i 
hrsf, the wife cnul I bate been c t 't l ' l J ' j  
to mere

Before the advent of no fault ds- 
veri » pr.iper'y IfSUe' WOf/ dr

mure ipuckly because they w.-re part 
of The baigaiiung process One party 
would agrte »>> ill - grounds for a di- 
vnrte m exchange for properly 

• For example, in New York, where 
some degfp- uf fault is stil! requiretl 
for a divnpe attorney Sanfcrd S 
Dranuff m v s  the bargaining chip is 
frequent Iv used by the *?r<nroiiiicu!lv 
dependent party: I represent the
man and ‘ lie woman says. You don't 
(vivo am. g*ou:tds, unless you g'.'e 
the rule to ’ ho huu.se.'"

Ironically w.di the advent of b:- 
furr ;itii)" jr.d  r.o-fauir. fho b a rcu rv o  
clop is  row in the hards of the eou- 
nominally M.-periur oarty.

The i.prsur, with the most prop­
erty wanTx to give up as little as pn>M- ' 
bm, and he w ill sometimes prolong 
the case in the hope that the other 
party wd! ..reejir le ss to get it over 
w ith " said DePaul College of Law A s­
sociate Dean Vincent Vjtullo

Many who rritic lze  bifurcated di- ’ 
vnn e a* favoring the economically .id J 
vantaged party— often th.e husband—  
say it .s p.u’ t of a larger problem in 
which women are treated unfairly in 
divorce p ro v id in g s

Rut there are some -rases when  ̂
b iftriistlM t actually prevents d e la y ,1 
according to Fain. He has used bifur­
cation to resolve thorny wsnoj like I 
valuation of a btisin.esN or the validity 1 
of a pN’tmptkil agreement first. On-:'* 
those- issu es are resolved, a quick se t­
tlement is  likely, lie said.

— Deoro. Gasmens Af'.'vs i

A Beverly Anno Gronor

ABA JC L !»naL / 0ECFMEE8 t9
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Estim ate  o f cu rren t year im pact:_None

A N A LY S IS : (A ttach  a separate page if  necessa ry .) Changes i ____________  ,l
have no f i s c a l  im pact. Tnis 

No fisca l im pact is an tic ipa ted . f i s c a l  no te  is ,  ap p ro p ria te .o-ov-cij- u u l c  j-cy app i-u p
4) i  L i/ jL f J jt ' — •

date  ^Comte Aide ( i n i t i a l )

P re p a re d  R v r W  M a rc ia  l .v n n  M c K e n z ie _________________________________________  P h o n e :  465-4356
^ D iv is io n :  C ouncil nn D om estic  V io lence  & Sexual A ssau l t   D a te : . 1-15-9?___________

A pproved  by C om m iss ioner: V * ,chard <-• B urton  . V  - r s & V  v
\

A g e n cy : D enarfm pnf of P uhlic Safety I  D a te : 1 -1 5 -9 2

Oictribution (by preparer): I.eg. F
Rev 10/7/91

C D V S A  FISC AL

& Impacted Agencyliei).
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

(
FISCAL NOTE No. 3

f  Bill Version:CSSS HB 156 ( J '
j(H) Publish Date: 3 -4 -92

Revision D a te :   Department Affected: Deparixnnnt of Law
Title: .communications between victim and... BRU: Prosecution______________________
counselor are privileged..."_________________________ Component: Ajj____________________________
Sponsor: Representative Brown   _________________________ _
Requestor: House Judiciary Committee______________  COMPONENT SERIAL  I L__

Expenditures/Revenues: (Thousands of Dollars) 85 through 91
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING __ -o- i -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)

OTHER
FUND SOURCE:
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate o f current year impact:
ANALYSIS: (Attach a separate page if necessary.) 

Please see the attached analysis.

/?. A/)>iMs{' Richard I. Peaues. DirectorPrepared by 
Division: Administrative Servidc'

Approved by Commissioner: Charles E. Cole. Attorney General 
Agency: Department of Law_____________

tiscaL  no te  is , a p p ro p ria te . 

 date /Cumce Aide d m n a i ' ;

H 2
<■

Phone: 465-3672
Date: February 21. 1992

Date: February 21. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & 'mpacted Agency(ies).

Rev 10/07/91 Page 1 of 2

GENERAL FUND
FEDERAL FUNDS

LAW FISCAL



(  (  C S S ' i  f+ft

C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

Jjp-x

F o r  B i l l / R e s o l u t i o n  No. _______ S S H B  1.56

T h i s  b i l l  a m e n d s  A S  18.66 t o  a d d  a s e c t i o n  w h i c h  p r o v i d e s  

t h a t  c o m m u n i c a t i o n s  b e t w e e n  a d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t  

v i c t i m  a n d  a d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t  c o u n s e l o r  a r e  
p r i v i l e g e d .  I n  a d d i t i o n  t o  m a k i n g  t h e s e  c o m m u n i c a t i o n s  p r i v i l e g e d ,  

t h e  b i l l  p r o h i b i t s  t h e  d i s c l o s u r e  o f  t h e  l o c a t i o n  o f  c e r t a i n  t y p e s  
o f  f a c i l i t i e s  u s e d  b y  t h e  v i c t i m s  o f  t h e s e  c r i m e s ,  a n d  p r o h i b i t s  
t h e  d i s c l o s u r e  o f  t h e  i d e n t i t i e s  o f  d o m e s t i c  v i o l e n c e  o r  s e x u a l  
a b u s e  c o u n s e l o r s .  T h e  b i l l  a l s o  p r o v i d e s  s e v e r a l  e x c e p t i o n s  t o  

t h e s e  p r i v i l e g e d  c o m m u n i c a t i o n s ,  p r i m a r i l y  d e a l i n g  w i t h  i n f o r m a t i o n  
r e g a r d i n g  c h i l d  a b u s e  o r  n e g l e c t ,  a n d  w h e n  f a i l u r e  t o  d i s c l o s e  a  

p r i v i l e g e d  c o m m u n i c a t i o n  i s  l i k e l y  t o  r e s u l t  i n  a  c l e a r ,  i m m i n e n t  
r i s k  o f  s e r i o u s  p h y s i c a l  i n j u r y  o r  d e a t h  o f  t h e  v i c t i m  o r  a n o t h e r  
p e r s o n .  S i m i l a r l y ,  t h e s e  c o m m u n i c a t i o n s  w o u l d  n o  l o n g e r  b e  
p r i v i l e g e d  i f  t h e y  c a u s e d  t h e  f a i l u r e  o f  a p e r s o n  t o  t e s t i f y  a s  a  
w i t n e s s  a n d  r e s u l t e d  i n  a n  i n f e r e n c e  u n f a v o r a b l e  t o  t h e  s t a t e ' s  
c a u s e  o r  t h e  c a u s e  o f  a d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t  v i c t i m .  

W e  d o  n o t  b e l i e v e  t h a t  t h e  b i l l  w i l l  h a v e  a f i s c a l  i m p a c t  o n  t h e  

D e p a r t m e n t  o f  L a w .

C O M M I T T E E  C O P Y  page
o f



/ FISCAL NOTE
STATE OF ALASKA BILL NO. SCSCSSSHB 156 (HESS)

1992 LEGISLATIVE SESSION

Revision D ate : Department Affected: Administration__________________
utle: Coniidentiaiitv/Domestic Violence Counselors_______________  ERU: Office oi Public Advocacy______

________________________________________________________ Component: Office of Public Advocacy
Soonsor Brown

Requestor_________________________________________________ COMPONENT SERIAL NO. I j I V
Expenditures/Revenuea: (Thousands ol Dollars)

OPERATING FY 93 FY 94 ■ FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 nu r\u 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE; 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 .  0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 o. •

POSITIONS:

FULL-TIME 0 0 0 0 -0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate or current year impact None

Prepared by: Brant McGee_______________________________________  Phone: 274-1684

Division: Office of Public .Advocacy

Approved by Commissioner Nancy Bear Usera \. .___ /_____________________________ /__ ,
Agency: Administration rj\j\T~^ Date:

/

Date: Aonl 6, 19S2

ADVOCACY FISCAL

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Lsgis. Ofc., S. Impacted Agencyyes).

Rev 10/07/91 Page 1 of _1_
l.US92fl720iKP/1



STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. SCSCSSSHB Infi HTFSSl

Revision Date:___________________________

life Confideniialitv/Pomestic Violence Counselors

Department Affected: Administration 

8RU: Public Defender

Component: Public Defender

Sponsor Brown 

Requestor ____ COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0
... . . —  —

0
r\\J 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (T',ousands of Dollars)

GENERAL r-UND 0 0 0 0 0 0

FEDERAL' UNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 O'

• POSITIONS: -i ___________ _______
FULL-TIME 0 0 - 0 0 •0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 nu 0

Estimate of current year impact None

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: JohnSalemi________________________________________  Phone: 279-7541
Division: Public Defender________________ \  Date: April 6.1SS2

Approved by Commissioner: Nancy Sear Usera
Agency. Administration N̂ \\\ ̂  Date: 7 •

\
Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requester, CM3/DBR, Gcv. Legis. Ofc., & Impacted Agencyles).

Rev 10/07/91 Page 1 of 1
Uleg9M720W<P/1


