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law, whether the instrument is or is not a deadly t- pon. 
Barboursville ex re l. Bates v. Taylor, 174 S .E. 48d (W.Va.
1934), 92 A .L .R . 1093. Thus, i f  the crime to be charged is 
concealment under AS 11.6 1.2 2 0 (a ), misconduct involving 
weapons in the third degree, the court--not a ju ry--w ill 
ascertaii whether the chemical agent or instrument is to be 
c lassified  as a weapon. To the extent the court finds the 
statutes ambiguous, presumably, the court would apply the 
rule of statutory construction that applies a narrow reading 
and construction that favors the defendant against the 
state. See Dailey v . State, 675 P .2d 657 (Alaska App.
1984).
You should understand that concealed possession of one or 
more of these items may be safeguarded by the affirmative 
defense provided by AS 11.6 1.2 2 0 (b ):

In a prosecution under (a)(1) of this sec­
tion , it  is an affiim ative defense that the defen­
dant, at the time of possession, was 

• • •(2) actually engaged in . . . lawful 
outdoor activ ity  that necessarily involves the 
carrying of a weapon for personal protection.

I f  mace, tear gas, or a stun gun are determined to be a 
"deadly weapon," then each is , of course, at the same time a 
"weapon." Arguably, depending upon the context of the 
weapon's use, a defendant could successfully contend that 
carrying of the weapon while engaged in lawful outdoor 
ac tiv ity  was reasonably necessary for personal protection. 
Surely, for example, the use of mace by a woman walking on 
public streets at late hours would f a ll w ithin the coverage 
of ac tiv ity  protected by the affirm ative defense. And, 
while i t  is not common for pedestrians to carry tear gas or 
stun guns as protection in  lik e  situations, i t  is not un­
reasonable to expect that, under certain circumstances, a 
sim ilar argument may be presented that ju s tifie s  a defen­
dant's possession of either or both of them.
The st.atute cited, misconduct involving a weapon in the 
third degree, considers only a weapon that is  concealed.
The statute does not address che open possession of mace, tear gas, or a stun gun.
JBC: lrib 
LI 1/055
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CSHB 104(JUD) makes numerous changes 
Department of Public Safety supports 
comment.

In Alaska' 
thls b i l l ,

s firearms laws. The 
but offers the following

Section 4 of the b i l l  makes It a class "C" felony offense for a convicted 
felon to possess "a removable r i f l e  magazine capable of containing more 
than five cartridges". In an earl ier draft of this b i l l ,  this section 
prohibited a felon from possessing "a semi-automatic firearm". The 
Department of Public Safety believes I t  makes more sense to prohibit the 
possession by felons of such dangerous firearms, rather than to prohibit 
possession of a component piece of the firearm. Under the present draft, 
possession of an empty r i f le  magazine by a felon would be a class C 
felony. This seems anomalous, especial ly as the mere possession of 
devices such as metal knuckles, switchblades, and gravity knives Is being 
decreased from a class C felony to a class A misdemeanor in this b i l l .
The Department believes this b i l l  would be strengthened considerably by 
the substitution of "or a semi-automatic firearm" for the new language 
shown at page 2, l ines 14 and 18 and at page 3, lines 11 and 12. As 
stated above, the Department of Public Safety supports the other aspects 
of CSHB 104(JUD).

Richard L. Burton 
Commi ssloner



A L A S K A  O U T D O O R  C O U N C I L ,  I N C .
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2801 Tal keetna, Fairbanks AK 09709 
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Senator Rick Halford 
Alaska State Legislature 
P.O. Box V Juneau AK 99811

May 13, 1991

Dear Sena-or Halford:

As the first session of the Seventeenth Legislature draws to a close I 

want to thank you for your advise and assistance on the many issues 

during this tumultuous year of constitutional amendment proposals, 

campaigns, and legislation. I was particularly pleased to express to 

you the Alaska Outdoor Council's appreciation with our "legislator of 

the Year" award.

With regard to this year's legislation we are most interested in 

seeing SB 38 pass the Legislature. It appears that in order to pass 

SB 38 in the House it will be important for HB 104 to progress. We 

support HB 104 also and ask that you please schedule its hearing in 

the Senate Judiciary Committee. Working togetner I believe we can 

finally see an anti-hunter harassment law, and possibly pass the 

weapons bill on which our members have done considerable work.

Thanks again for all your work on behalf of Alaska's Outdoor users.

Sincerely,

6 a J
Oliver E. (Bud) Burris
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A f f i l i a t e d  w i t h  N a t i o n a l  R i f l e  A s s o c i a t i o n
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W a s h i n g t o n , D .C . 20036

Rupb Andrews 
Fiei.d Rvrkesentativk 
Au s k a

9416 L onohun D rivl 
J uneau AK 99801 
907/789-7422

M a r c h  13, 1991

R e p r e s e n t a t i v e  D a v e  D o n l e y  

C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  llouBe of R e p r e s e n t a t i v e s  

C a p i t o l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 0 1

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h i s  l e t t e r  is t o  e x p r e s s  t h e  s u p p o r t  of t h e  N a t i o n a l  R i f l e  
A s s o c i a t i o n  f o r  C S H B - 1 0 4 .  I h a v e  a p p r e c i a t e d  t h e  c l o s e  
w o r k i n g  r e l a t i o n s h i p  w i t h  y o u r  c o m m i t t e e  a n d  s t a f f  in t h e  

m a r k u p  a n d  c o m m i t t e e  d i s c u s s i o n s  of C S H B - 1 0 4 .

M y  p e r s o n a l  t h a n k s  t o  y o u  a n d  s t a f f e r  Ms. L a u r i e  O t t o  f o r  
y o u r  s i n c e r e  c o n s i d e r a t i o n  o f  t h e  N R A ' s  i n p u t  to t h i s  
s t a t u e .  I b e l i e v e  t h a t  y o u  h a v e  a c c o m p l i s h e d  t h e  g o a l  of t h e  
J u d i c i a r y  C o m m i t t e e  in s t r e n g t h e n i n g  t h e  w e a p o n s  s t a t u e  a n d  

t h e  p e n a l t i e s  f o r  v i o l a t i o n .

S i n c e r e l y ,

R u p e  A n d r e w s ,  F i e l d  R e p r e s e n t a t i v e ,  A l a s k a
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Jllouse of ^eprescntaftltcs
Hou s e  Judiciary C o m m i t t e e  

Cha irman Dave Don ley 
L E T T E R  O F  I N T E N T

P. O . Box V  
State Cap ito l 

Juneau , Alaska 99811 
(907) 465-4990

H B  1 0 5

I n  a d o p t i n g  t h e  a m e n d m e n t  t o  E v i d e n c e  R u l e  404, t h e  L e g i s l a t u r e
i

d o e s  n o t  i n t e n d  t o  r e q u i r e  t h e  c o u r t  t o  a d m i t ,  i n  a l l  

c i r c u m s t a n c e s ,  e v i d e n c e  t h a t  is a d m i s s i b l e  u n d e r  E v i d e n c e  R u l e  404. 

I n s t e a d ,  t h e  L e g i s l a t u r e  i n t e n d s  t h a t  t h e  c o u r t  w i l l  r e t a i n  t h e  

d i s c r e t i o n  u n d e r  E v i d e n c e  R u l e  4 0 3  t o  e x c l u d e  e v i d e n c e  if i t s  

p r o b a t i v e  v a l u e  is o u t w e i g h e d  b y  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e ,  

c o n f u s i o n  o f  t h e  i s s u e s ,  o r  m i s l e a d i n g  t h e  j u r y ,  o r  b y  

c o n s i d e r a t i o n s  o f  u n d u e  d e l a y ,  w a s t e  o f  t i m e ,  o r  n e e d l e s s  

p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  T h e  a m e n d m e n t  c h a n g e s  R u l e  

404 (b) t o  o n e  o f  i n c l u s i o n ,  r a t h e r  t h a n  e x c l u s i o n .  A t  t h e  s a m e  

t i m e ,  it e s t a b l i s h e s  t h a t  t h e  n o n - p r o p e n s i t y  p u r p o s e s  l i s t e d  i n  t h e  

r u l e  a r e  n o t  i n c l u s i v e ,  a n d  t h a t  e v i d e n c e  c a n  b e  a d m i t t e d  i f  i t  is 

r e l e v a n t  t o  ci p u r p o s e  n o t  l i s t e d  i n  t h e  r u l e .



TO:
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D A T E :

RE:
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JHiutsc of JRcpreseniatilies
H o u s e  Judiciary C o m m i t t e e  

Chairman Dave Donley
M E M O R A N D U M

P. O . Box V  
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990

S e n a t o r  R i c k  H a l f o r d ,  J u d i c i a r y  C h a i r  

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  J u d i c i a r y  C h a i r

M a y  2, 1 9 9 1

R e q u e s t  t o  h e a r  IIB 1 0 5

I r e s p e c t f u l l y  r e q u e s t  t h a t  H B  105, a H o u s e  J u d i c i a r y  C o m m i t t e e  b i l l ,  b e  
s c h e d u l e d  f o r  a S e n a t e  J u d i c i a r y  h e a r i n g .  B y  a m e n d i n g  t h r e e  c o u r t  r u l e s ,  
H B  1 0 5  w i l l  i n c r e a s e  t h e  n u m b e r  o f  c a s e s  in w h i c h  o n l y  o n e  t r i a l  n e e d  b e  
h e l d  w h e n  e i t h e r  (1) t w o  o r  m o r e  p e o p l e  a r e  c h a r g e d  w i t h  c o m m i t t i n g  t h e  
s a m e  c r i m e  o r  (2) o n e  p e r s o n  is c h a r g e d  w i t h  m o r e  t h a n  o n e  c r i m e .

T h e  a m e n d m e n t s  h a v e  t h e  e f f e c t  o f  f o r c i n g  t h e  A l a s k a  S u p r e m e  C o u r t  t o  
a d o p t  t h e  f e d e r a l  c o u r t s '  i n t e r p r e t a t i o n  o f  t h e  r u l e s  b e i n g  a m e n d e d .  
A l t h o u g h  t h e  t e x t  o f  e a c h  o f  t h e  r u l e s  w a s  c o p i e d  f r o m  (a n d  is i d e n t i c a l  
to) t h e  f e d e r a l  r u l e s ,  t h e  A l a s k a  c o u r t s  h a v e  i n t e r p r e t e d  t h e  r u l e s  in 
a m u c h  m o r e  r e s t r i c t i v e  m a n n e r  t h a n  t h e  f e d e r a l  c o u r t s .  A s  a r e s u l t ,  a 
c a s e  t h a t  i s  e f f i c i e n t l y  h a n d l e d  i n  o n e  t r i a l  i n  t h e  f e d e r a l  s y s t e m  o f t e n  
r e q u i r e s  a s e r i e s  o f  t r i a l s  t o  b e  h e l d  i n  A l a s k a .  F o r  e x a m p l e ,  a r e c e n t  
F a i r b a n k s  c a s e  i n  w h i c h  a m a n  w a s  c h a r g e d  w i t h  a b u s i n g  a s e r i e s  o f  m i n o r s  
w a s  r e c e n t l y  s e v e r e d - i n t o  e i g h t  s e p a r a t e  t r i a l s .

T h e  U . S .  S u p r e m e  C o u r t  n o t e d  t h e  i m p o r t a n c e  o f  j o i n t  t r i a l s  i n  R i c h a r d s o n  
v. M a r s h . 4 8 1  U . S .  200, 2 0 9  ( 1 987), s t a t i n g  t h a t  " j o i n t  t r i a l s  p l a y  a 

v i t a l  r o l e  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m ,  a c c o u n t i n g  f o r  a l m o s t  o n e  
t h i r d  o f  f e d e r a l  c r i m i n a l  t r i a l s  i n  t h e  p a s t  f i v e  y e a r s . "  H o w e v e r ,  
A l a s k a  t r i a l  s t a t i s t i c s  a r e  d r a m a t i c a l l y  d i f f e r e n t ;  in t h i s  s t a t e  o n l y  
2% o f  t h e  t r i a l s  h e l d  a n n u a l l y  i n v o l v e  m u l t i p l e  d e f e n d a n t s .

T h e  e f f i c i e n c y  a n d  f a i r n e s s  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  w i l l  b e  
e n h a n c e d  i f  m o r e  j o i n t  t r i a l s  c a n  b e  h e l d .  W i t n e s s e s  w i l l  n o t  b e  
r e q u i r e d  t o  t e s t i f y  a t  m u l t i p l e  t r i a l s ,  t h e r e b y  r e d u c i n g  t h e  
i n c o n v e n i e n c e  a n d  t r a u m a  t o  t h e m .  T h e  p o s s i b i l i t y  o f  i n c o n s i s t e n t  
v e r d i c t s  is a l s o  d i m i n i s h e d  w h e n  j o i n t  t r i a l s  a r e  h e l d .

T h e  l e g i s l a t i o n  i s  s t r o n g l y  s u p p o r t e d  b y  t h e  D e p a r t m e n t s  o f  L a w  a n d  
P u b l i c  S a f e t y ,  t h e  A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e ,  t h e  N e t w o r k  
o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t ,  a n d  V i c t i m s  f o r  J u s t i c e .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .

DD: lc



A la s k a  S ta te  L e g is la tu r e
\ l O l ’S E  O F  R E P R E S E N T A T I V E S

R e p r e s e n t a t iv e  F r a n  U l m e r

TO: Representative Johnny Ellis DATE: April 3, 1991

FROM: Representative Fran Ulraer 

SUBJ: Request to Calendar HB 105

I want to express my support for HB 105, a Judiciary Committee bill that 
changes three court rules. The effect of HB 105 is to increase the number of 
cases in which only one trial need be held when either: (1) two or more
people are charged with committing the same crime, or (2) when one person is 

charged with committing multiple similar crimes.

The bill will eliminate an injustice in our criminal justice system that has 
been created by the way the Alaska Court of Appeals interprets three rules of 
court (the Alaska interpretation is the direct opposite of the way the exact
same rules are interpreted by the federal courts). This interpretation
results in an expensive and inefficient system which is unfair to victims and 

does not serve the interests of justice.

A recent case points out the clear need for the legislation. This case 
involves a Fairbanks man who has been charged with molesting many different 

children. Instead of having one trial for all charges, the court ordered 
that eight separate trials be held. The man was convicted in the first trial 
held in Fairbanks; however, the publicity surrounding the first trial caused 
the judge to order that the second trial be held in Anchorage. Having so 
many trials, and having to travel to Anchorage to testify, will greatly 
multiply the trauma and burden placed on the child victims. In addition, the 
substantial cost involved in holding eight separate trials has been dramati­
cally increased by the need for witnesses, lawyers, judges, troopers and the 
defendant to travel to Anchorage for court.

Unfortunately, this Is not a unique case in Alaska, but it illustrates why HB

105 is necessary and should be passed by the legislature.

FU/bvh

D is t r i c t  4 B  — J u n e a u  
P.O. B o x  V  • J u n e a u .  A l a s k a  99811-3100 • (907)465-4947
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RE PI Y TO

CRIMINAL DIVISION CENTRjM  OFFICE 
P.O. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: (907) 465-3428

C  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

1 0 5  b e f o r e  t h e  
c o u r t s  a n d  m o s t

o t h e r  s t a t e s  p r o m o t e  j u d i c i a l  e f f i c i e n c y  b y  p e r m i t t i n g  t h e  j o i n d e r '  
o f  o f f e n s e s  a n d  d e f e n d a n t s  w h e n  it is r e a s o n a b l e  t o  d o  so. O n e  of 
t h e  m e a n s  t h e y  h a v e  t o  d o  t h i s  is t h e i r  i n t e r p r e t a t i o n  o f  E v i d e n c e  
R u l e  404(b) as a r u l e  o f  " i n c l u s i o n , "  r a t h e r  t h a n  a r u l e  of 

" e x c l u s i o n . 1,1

F e d e r a l  E v i d e n c e  R u l e  4 0 4 ( b )  a n d  its A l a s k a  c o u n t e r p a r t ,  
A l a s k a  E v i d e n c e  R u l e  4 0 4 ( b ) ,  s e t s  o u t  t h e  s t a n d a r d  a j u d g e  is t o  
a p p l y  w h e n  d e t e r m i n i n g  w h e t h e r  t o  a d m i t  e v i d e n c e  in a p a r t i c u l a r  
c r i m i n a l  t r i a l  of a d e f e n d a n t ' s  " p r i o r  b a d  a c t s . "  T h e  r u l e  
p r o v i d e s  t h a t  e v i d e n c e  o f  p r i o r  a c t s  o f  t h e  d e f e n d a n t  i s  n o t  

a d m i s s i b l e  t o  p r o v e  c r i m i n a l  p r o p e n s i t y ,  b u t  t h a t  t h e  e v i d e n c e  is 

a d m i s s i b l e  if it is r e l e v a n t  t o  p r o v e  a n  i s s u e  in t h e  c a s e  s u c h  a s  

m o t i v e  o r  intent.

A l t h o u g h  t h e  s a m e  l a n g u a g e  is u s e d  in b o t h  r u l e s ,  t h e  
c o u r t s  of A l a s k a  h a v e  i n t e r p r e t e d  t h e  r u l e  d i f f e r e n t l y  t h a n  h a s  t h e  
f e d e r a l  j u d i c i a r y .  T h e  A l a s k a  c o u r t s  t r e a t  R u l e  4 0 4 ( b )  a s  a r u l e  
o f  e x c l u s i o n  —  i.e., t h e  e v i d e n c e  i s  p r e s u m e d  p r e j u d i c i a l  a n d  
i n a d m i s s i b l e  e v e n  if it i s  r e l e v a n t  t o  a n  i s s u e  a t  t r i a l .  
L e r c h e n s t e i n  v. S t a t e . 697 P . 2 d  312, 3 1 5  & 318 n . 2  ( A l a s k a  A p p .
1 9 8 5 ) ,  a f f ' d . S t a t e  v. L e r c h e n s t e i n . 7 2 6  F . 2 d  5 4 6  ( 1 9 8 6 ) .  T h e
f e d e r a l  c o u r t s ,  on t h e  o t h e r  h a n d ,  i n t e r p r e t  R u l e  4 0 4 ( b )  a s  a r u l e

1 T h i s  is b e c a u s e  o f  t h e  i s s u e  o f  " c r o s s - a d m i s s i b i l i t y "  of 
s u c h  e v i d e n c e  in j o i n e d  c h a r g e s ,  w h i c h  is a f a c t o r  c o n s i d e r e d  b y  
c o u r t s  w h e n  d e t e r m i n i n g  w h e t h e r  j o i n d e r  is a p p r o p r i a t e  o r  s e v e r a n c e  
s h o u l d  b e  g r a n t e d ;  if t h e  e v i d e n c e  is a d m i s s i b l e  a s  t o  b o t h  

c h a r g e s ,  j o i n d e r  is m u c h  m o r e  l i k e l y .

A p r i l  3, 19 9 1

T h e  H o n o r a b l e  D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: HB 105 ( J o i n d e r )

D e a r  R e p r e s e n t a t i v e  D o n l e y :

A s  I i n d i c a t e d  i n  m y  r e m a r k s  o n  H B  
J u d i c i a r y  C o m m i t t e e  in e a r l y  March., t h e  f e d e r a l

03 C31LH ponied on teCycied papei b y C D
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o f  " i n c l u s i o n , "  m e a n i n g  t h a t  t h e  e v i d e n c e  i s  a d m i s s i b l e  a t  t r i a l  if 
i t  is r e l e v a n t  t o  s o m e  i s s u e  o t h e r  t h a n  t h e  d e f e n d a n t ' s  p r o p e n s i t y  

t o  c o m m i t  c r i m e s .

A t  o n e  p o i n t ,  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  E v i d e n c e  R u l e  

4 0 4 ( b )  w a s  t h e  s u b j e c t  o f  d e b a t e  w i t h i n  t h e  f e d e r a l  c o u r t  s y s t e m .  
A s  t h e  f o l l o w i n g  l i s t i n g  d e m o n s t r a t e s ,  h o w e v e r ,  t h e r e  is n o w  
u n a n i m i t y  w i t h i n  t h e  f e d e r a l  c i r c u i t s  t h a t  R u l e  4 0 4 ( b )  w a s  m e a n t  t o  
b e  a n d  is a r u l e  o f  i n c l u s i o n ,  a s  p r o v i d e d  i n  H B  105, r a t h e r  t h a n  

a  r u l e  o f  e x c l u s i o n :

F i r s t  C i r c u i t :  U n i t e d  S t a t e s  v. Z e u l i , 7 2 5  F . 2 d  813, 8 1 6  (1st

Cir. 1984) ("T h e  m o s t  s t r i k i n g  a s p e c t  o f  t h e  r u l e  is i t s  
i n c l u s i v e  r a t h e r  t h a n  e x c l u s i o n a r y  n a t u r e :  s h o u l d  t h e
e v i d e n c e  p r o v e  r e l e v a n t  i n  a n y  o t h e r  w a y  i t  i s  a d m i s s i b l e ,  

s u b j e c t  o n l y  t o  t h e  r a r e l y  i n v o k e d  l i m i t a t i o n s  of R u l e  4 0 3 " ) .

S e c o n d  C i r c u i t :  U n i t e d  S t a t e s  v. D e V a u q h n . 6 0 1  F . 2 d  42, 45
(2d Cir. 1979) ( " A l t h o u g h  t h i s  c o u r t  h a s  t a k e n  t h e  
' i n c l u s i o n a r y’ a p p r o a c h  t o  R u l e  4 0 4 ( b ) ,  t h e r e  is n o  
p r e s u m p t i o n  t h a t  o t h e r - c r i m e  e v i d e n c e  is r e l e v a n t " ) .

T h i r d  C i r c u i t :  U n i t e d  S t a t e s  v. L o n g . 5 7 4  F . 2 d  761, 7 6 6  (3d

Cir. 1978) ( " The d r a f t s m e n  o f  R u l e  4 0 4 ( b )  i n t e n d e d  i t  t o  b e  
c o n s t r u e d  a s  o n e  o f  ' i n c l u s i o n , ’ a n d  n o t  ' e x c l u s i o n ’").

F o u r t h  C i r c u i t :  U n i t e d  S t a t e s  v. M a s t e r s . 6 2 2  F . 2 d  83, 85

(4th Cir. 1980) ( " T h e  F e d e r a l  R u l e ,  b o t h  p r i o r  t o  a n d  as
s t a t e d  in R u l e  4 0 4 ( b ) ,  F e d e r a l  R u l e s  o f  E v i d e n c e  —  
c h a r a c t e r i z e d  a s  t h e  ' i n c l u s i v e  r u l e , ’ —  ' a d m i t s  a l l  e v i d e n c e  
o f  o t h e r  c r i m e s  [or a c t s ]  r e l e v a n t  t o  a n  i s s u e  i n  a t r i a l  

e x c e p t  t h a t  w h i c h  t e n d s  t o  p r o v e  o n l y  c r i m i n a l  d i s p o s i t i o n ’" ) .

F i f t h  C i r c u i t :  U n i t e d  S t a t e s  v. S h a w . 7 0 1  F . 2 d  367, 3 8 6  (5th
Cir. 1983) ( " R u l e  4 0 4  i s  a r u l e  o f  i n c l u s i o n ,  U n i t e d  S t a t e s  v. 
H a l o e r . 590 F . 2 d  4 2 2 ,  4 3 2  (2d C i r .  1 9 7 8 ) ,  w h i c h  a d m i t s
e v i d e n c e  o f  o t h e r  a c t s  r e l e v a n t  t o  a t r i a l  i s s u e  e x c e p t  w h e r e  

s u c h  e v i d e n c e  t e n d s  t o  p r o v e  o n l y  c r i m i n a l  d i s p o s i t i o n . . . .  
T h e  r u l e  is e x c l u s i o n a r y  o n l y  a s  t o  e v i d e n c e  a d m i t t e d  t o  
e s t a b l i s h  b a d  c h a r a c t e r  a s  s u c h ;  i t  v e r y  b r o a d l y  r e c o g n i z e s  

a d m i s s i b i l i t y  o f  p r i o r  c r i m e s  f o r  o t h e r  p u r p o s e s " ) .

S i x t h  C i r c u i t :  U n i t e d  S t a t e s  v« A c o s t a - C a z a r e s . 8 7 8  F . 2 d  945,

9 4 8  (6 t h  Cir. 1989) ( " T h u s ,  w e  h a v e  e x p l a i n e d  t h a t  R u l e  4 0 4 ( b )
' is a c t u a l l y  a r u l e  o f  i n c l u s i o n  r a t h e r  t h a n  e x c l u s i o n ,  s i n c e  
o n l y  o n e  u s e  is f o r b i d d e n  a n d  s e v e r a l  p e r m i s s i b l e  u s e s  o f  s u c h  

e v i d e n c e  a r e  i d e n t i f i e d ’).

S e v e n t h  C i r c u i t :  U n i t e d  S t a t e s  v. J o r d a n . 7 2 2  F . 2 d  353, 356

(7th Cir. 1983) ( " ' T h e  d r a f t s m e n  o f  R u l e  4 0 4 ( b )  i n t e n d e d  it t o  
b e  c o n s t r u e d  as o n e  o f  " i n c l u s i o n , "  a n d  n o t  " e x c l u s i o n . "  T h e y
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i n t e n d e d  t o  e m p h a s i z e  t h e  a d m i s s i b i l i t y  o f  " o t h e r  c r i m e "  

e v i d e n c e ' ").

E i g h t h  Cir c u i t :  U n i t e d  S t a t e s  v. J o h n s o n , 8 9 2  F . 2 d  707, 7 0 9
(8th Cir. 1989) ( " B e c a u s e  404 (b) is a r u l e  o f  i n c l u s i o n ,  
r a t h e r  t h a n  e x c l u s i o n ,  t h i s  c o u r t  w i l l  n o t  d i s t u r b  t h e  t r i a l  
c o u r t ' s  d i s c r e t i o n  a b s e n t  a s h o w i n g  b y  t h e  d e f e n d a n t  t h a t  t h e  

p r o o f  1 " c l e a r l y  h a d  n o  b e a r i n g  u p o n  a n y  of t h e  i s s u e s  

i n v o l v e d "’").

N i n t h  Cir c u i t :  U n i t e d  S t a t e s  v. B r a d s h a w . 6 9 0  F . 2 d  704, 7 0 8

(9th Cir. 1982) ( " R u l e  4 0 4 ( b )  is ' o n e  o f  i n c l u s i o n  w h i c h  

a d m i t s  e v i d e n c e  of o t h e r  c r i m e s  o r  a c t s  r e l e v a n t  t o  a n  i s s u e  
in t h e  trial, e x c e p t  w h e r e  it t e n d s  t o  p r o v e  o n l y  c r i m i n a l  

d i s p o s i t i o n’").

T e n t h  Cir c u i t :  U n i t e d  S t a t e s  v. N a r a n i o . 7 1 0  F . 2 d  146 5 ,  14 6 7
(10th Cir. 1983) ( " T h u s ,  R u l e  4 0 4 ( b )  is n o t  e x c l u s i o n a r y ,  a n d  
a l l o w s  a d m i s s i o n  o f  u n c h a r g e d  w r o n g s  u n l e s s  t h e y  a r e  
i n t r o d u c e d  s o l e l y  t o  p r o v e  a d e f e n d a n t 1^ c r i m i n a l  

d i s p o s i t i o n " ) .

E l e v e n t h  Cir c u i t :  U n i t e d  S t a t e s  v. C o h e n . 8 8 8  F . 2 d  770, 7 7 6
( 11 t h  Cir. 1989) ( " T h e  r u l e  is o n e  o f  i n c l u s i o n  w h i c h  a l l o w s  
s u c h  e v i d e n c e  u n l e s s  i t  t e n d s  t o  p r o v e  o n l y  c r i m i n a l  

p r o p e n s i t y " ) .

D.C. C i r c u i t :  U n i t e d  S t a t e s  v. M i l l e r . 8 9 5  F . 2 d  1431, 1 4 3 5  
(D.C. C i r  1990) ("' T h e  t h r e s h o l d  i n q u i r y ,  ’ i m p o s e d  b y  F e d e r a l  
R u l e  of E v i d e n c e  4 0 4 ( b ) ,  ' i s  w h e t h e r  t h [ e ]  e v i d e n c e  is 
p r o b a t i v e  of a m a t e r i a l  i s s u e  o t h e r  t h a n  c h a r a c t e r . ’... ' I f  
o f f e r e d  f o r  s u c h  a p r o p e r  p u r p o s e ,  t h e  e v i d e n c e  is [then] 
s u b j e c t  o n l y  t o  g e n e r a l  s t r i c t u r e s  l i m i t i n g  a d m i s s i b i l i t y , ' 
t h e  m o s t  i m p o r t a n t  o f  w h i c h  b e i n g  t h e  r e q u i r e m e n t  o f  R u l e  403 
t h a t  t h e  p r o b a t i v e  v a l u e  o f  t h e  e v i d e n c e  n o t  b e  ' s u b s t a n t i a l l y  

o u t w e i g h e d’ b y  its p o t e n t i a l  p r e j u d i c e " ) .

T h e  i n t e r p r e t a t i o n  t h a t  t h e  A l a s k a  c o u r t s  h a v e  g i v e n  t o  

E v i d e n c e  R u l e  404(b) m e a n s  t h a t  r e l e v a n t  e v i d e n c e  i s  b e i n g  w i t h h e l d  

f r o m  j u r i e s .  H B  105 w o u l d  c h a n g e  t h i s  b y  m a k i n g  i t  c l e a r  t h a t  R u l e  
4 0 4 ( b )  h a s  t h e  s a m e  m e a n i n g  a s  i t s  f e d e r a l  c o u n t e r p a r t .

V e r y  t r u l y  y o u r s

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L
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R l l l c  8 .  Joinder of Offenses and of 
Defendants.

(a) Joinder of Offenses. Two or m ore offenses 
,pay be charged in the same indictment or in form a­
tion in a separate court for each offense i f  the 
offenses charged, whether felonies, m isdem eanors 
or both,

(1) are o f  the same or sim ilar character and it can 
be determined before trial that it is likely that evi­
dence o f one charged offense would be adm issible to 
prove another charged offense,

(2) arc based cr. the same act or transaction, or
(3) are based on two or more acts or transactions 

connected together or constituting parts o f  a c om ­
mon scheme or plan.

(b) Joinder of Defendants. Two or more defend­
ants may be charged in the same indictment or in for­
mation if they are alleged to have participated in the 
same act or transaction or in the same series o f acts 
or transactions constituting an offense or offenses. 
Such defendants may be charged in one o r m ore 
counts together or separately and all o f  the defend ­
ants need not be charged in each count. The d isposi­
tion o f the indictment or information as to one o f  
several defendants joined in the same indictm ent or 
information shall not affect the right o f  the state to 
proceed against the other defendants.
(Adopted by S C O  4 October 4, 1959; amended by 
S CO  906 effective nunc pro tunc May 28, 1988)

Propriety o f joinder in cares where there a r t m ultip le defend­
ants m uit be tru ed  by Criminal Rule 8(b) alone. Amldoa », S u i t ,  
O p  No, 1434. J6J P2d 1248 (Alaska 1977).

Where one defendant shot at p i  nation  ih cn iy  after he and  h it 
bro ther had attacked p> nation  attendant, their actions were "th e  
lam e le n e io fa c tio r  transact ions." and it wai propei o con so lida tr 
tlieir tria ls U n o i  ». Stale, Op. No. 1439, 566 P2d 1019 (Alaska 
1977)

Assault by Tiring a shot lowaids two people is a single olTcnse 
and may be included in a single counl I .arson ». S late, Op. No 
1502. 569 P2d 783 (Alaska 1977).

Odense o f robbery in the run  degree for ihell o f taxi and  oPcnre 
o f ihell in the second degree for ihefi o f apartm ent were closely 
conneclrd and constituted pans of a common scheme or plan, so as 
io justify charging both offenses in the same ind ictm en t Nell v. 
SU te, Op No 77, 642 P2d 1361 (Alaska App. 1982).

Where each larceny counl a pm s i defendani involved airplane 
Ihcft accomplished through his role as partner in a ircraft company 
and all o f the ihefls occurred within a five-week penod. Ihere was a 
com m on scheme or plan within the meaning o f this role justifying 
jo inder o f the o fft'ses Monies *. Stale. Op No. 289. 669 P2d 961 
(Alaska App 19831

Antagomslic defenses do nol ordinarily require severance, 
however, where the defenses a rt irreconcilable, lhal is. mutually 
eaclusive to the calcnl lhal one must be disbelieved if the o th er is to 
be believed, severance should be granlcd Abdulbaqui v. S u te .  Op 
No 659. 728 P2d 1211 (Alaska App. 1986).

Where codefendants prcsemcd defenses which were different 
bui not irreconcilable, irial court did not abuse us d iscretion  in 
refusing io gram severance. Abdulbaqui * S u te , Op. No. 659. 728 
P2d 1211 (Alast App. 1986)

Trial court erred in denying severance o f iwo sim ilar sexual 
assauli charges involving the same defendani where the evidence 
did noi establish a common scheme or plan, whelher o r nol the 
evidence o f  the assault on each victim would have been adm issible 
in a Inal for assault on the olher victim. Johnson v. S u te ,  Op. No. 
668. 730 P2d 175 (Alaska App. 1986).

Note:SCO 906 incorporated changes in C nm ina l R ule 8(a) m ade by 
the legislature inch 66. §§8andd SLA 1988 The legislation added 
the language in subparagraph (aXll. "and  n can be dclc rm incd 
before tn a l lhal ii is likely lhal evidence o f one charged offense 
would be admissible 10 prove another charged offense."

Annotations
Cases

C nm c o f ullenng or publishing a forged insirum eni and crim e 
of procunng of ofTenng forged insirum em s for re to rdalion  were 
propcrlv charged in Ihe same mdicimcnl in several counts. C ham ­
bers v. S u te, Op. No. 237. 394 P2d 778 (Alaska 1964).

A complaml which charged defendant in one and  the same 
couni wuh ihe separate cnm esoffa ilu re  to remain al ihe scene o f  an 
accident |AS 28.35.050(a)) and failure 'o render assistance to pas- 
scngerIAS28.35.060(a))wasdupliciious D rabo sbv .S u tc .O p . No. 
485.442 P2d 44 (Alaska 1968)

Prejudice must be shown before ihe Supreme Court will reverse 
on grounds lhal a trial judge erred o r abused his discretion in failing 
to order separate trials for different counts o f an indicim em . R ich­
ards ». S u te , Op. No. 527.451 P2d 359 (Alaska 1969).

An allegation that thejoin t trial o f tw ocounls for escape created 
in the jurors' minds the image o f defendani as crim inally d isposed 
toward escaping from  ja il is insufficient to  raise the qu es tio n  
whelher the joint trial o f the offenses prejudiced the d e fen d an t 
R ichards ». S u te. Op. No. 527. 451 P2d 359 (Alaska I960).

The rationale underlying the prohibition o f duplicitous in d ic t­
ments is to give notice to the defendani o f  exactly what charges he 
must defend against and to avoid the consequences o f  the inability  
o f  the ju ry  to indicate which wny they are voting on each o f  the 
charges. Kimkle t. S u te , Op. No. 1184, 539 P2d 73 (Alaska 1975).

Where ihe weapons lhal were ihe subject o f theft by receiving 
charges againsi defendani were also the subject o f  felon in posses­
sion charges against him. ihe charges stemmed from the sam e aci or 
transaction, thus initial joinder o f the offenses was proper. Elerson 
v. S tile , Op No. 679. 732 P2d 192 (Alaska App. 1987).

Where prior conviclion. admissible as an element o f  felon in 
possession o f  firearm charges, would have been inadm issible in a 
separate Inal on theft by receiving charges, m al court erred in 
denying defendant's severance motion wiihout pursuing the alter­
native o f bifurcation, requiring reversal o f ihe Ihefi by receiving 
conviction but not the felon in possession conviclion. Elerson ». 
S u te .  Op. No. 679. 732 P2d 192 (Alaska App. 1987).

Unless jo inder is permuted under this rule, codefendants may 
not be tried logelher. Creiner *. S u te . Op No. 736. 741 P2d 662 
(Alaska App. 1987).

Tnal couri commuted reversible error in denying defendant's 
motion lo sever his trial on Counts I and IV from that o f this 
codefendants on Counts II and 111. in which he was noi charged, 
since allhough each counl involved drug offenses and there was 
evidence th a t all defendants were willing to sell drugsand were well- 
acquainted and cooperated with each in individual drug sales, there 
was no real evidence o f a conspiracy, join t venture, o r common 
scheme o r plan justifyingjoinder. Greiner v. S u i t .  Op. No. 736.741 
P2d 662 (Alaska App. 1987).

Since the charges against defendani could properly have been 
jo ined in a single indictment, contemporaneous preservation o f the 
same charges in separate indictments lo the same grand ju ry  did not 
violate defendant’s due process rijh i lo an unbiased grand jury. 
M assey t. S u te , Op. No. 915,771 P2d 448 (Alaska App. 1989).

W herever there is more than one defendant, the jo in d er o f both 
defendants and issues is governed by the subsection o f  this rule 
p e ru in in g  to jo inder o f defendants; the subsection o f  this rule
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the prosecution were under such single indictment 
or information.
(Adopted by S C O  4 October 4,1959)

Aaaoutfew
C*K»

Propriety of joinder in cases where ihcrc are multiple defend­
an ts must be tested by Criminal Rule Wb) alone Amtdon s. S late. 
Op. No 1434. 565 P2d 1248 (Alaska 1927)

Where one defendant shot at gas station shortly after he and his 
brother had attacked station attendant, their actions were “the 
same scries o f acts or transactions.' and n was proper to  consolidate 
their trials la rso n  s. Stale. Op No 1459. 566 P2d 1019 (Alaska 
1977).

R u l e  1 4 . Relief From Prejudicial Joinder.
If ii appears that a defendant or the state is preju­

diced by a joinder o f offenses or o f defendants in an 
indictment or information or by such jo inder for 
trial together, the court may order an election or 
separate trials o f counts, grant a severance ofdefend- 
ants . or provide whatever other re lie f ju s tic e 
requires. In ruling on a motion by a defendant for 
severance the court may order the attorney Tor the 
state to deliver to the court for inspection in camera 
any statements or confessions made by the defend­
ants which the sute intends to introduce at the trial.
(Adopted by S CO  4 October 4. 1959: amended by 
S C O  98 effective September 16, 1968)

Annotations
Cases

This rule permits the Inai coun lo order election or separate 
tn a l o f counts if a defendani is prejudiced by ihe jo inder, but a 
motion to sever counts noi made until afier the jury had been 
selected and sworn, was properly denied in absence o f a show ing o f 
sufficient cause and prejudice Stale i. Selmin. Op No. 302. 406 
P2d 181 (Alaska 1965).

Prejudice must be shown before the Supreme Court will rev erse 
on grounds lhal a tnal judge erred or abused his discretion in failing 
to  order separate tnals for different counts o f an indictm ent. R ich­
ards r. S u te . Op. No 527. 451 P2d 359 (Alaska 1969)

An allegation that thejoint tnal oftwocounis for escape created . 
ir. the jurors' minds the image ofdefendar; as crim inally disposed 
toward escaping from jail is insufficient to raise the question  
whether the joint tnal of the offenses prejudiced the defendant. 
Richards ». S u i t .  Op. No. 527.451 P2d 359 (Alaska 1969)

That defendant's trial was consolidated with that o f  his brother, 
who had shotal gas station after the assault on aite v lan i with which 
defendant w is charged was nol prejudicial in view o f instructions. 
Larsoa *. Stale,Op. No. 1459.566 P2d 1019 (Alaska 1977).

Trial court did not abuse its discretion in denying defendant's 
request for separate tnals on two offenses charged to  him  where the 
charges arose out o f the same incident, where much o f  the evidence 
pertaining to one charge would be relevant to the other, and where 
the public interest in avoiding duplicative trials m ight reasonably 
have been thought lo outweigh any possible prejudice which mighl 
inhere in a combined trial. Catlett r.State, Op. No. 1752. 585 P2d 
553 (Alaska 1978).

Where co-defendant refused to take the stand, but by affidavit 
indicated that if she were called in a court proceeding in which she 
was noi a defendant she would testily in favor o fone o f  the o ther co- 
defendanu. refusal to grant the latter co-defendant's m otion for

severance was nol e iro r where Ihe proposed testimony was only 
marginally relevant Hawley ». S la t;, Op. No. 2137, P2d 1349 
(Alaska 1980)

W here defendani, charged with both ihefi and tobbery, had a 
gocd possibility o f  being able lo testify on the robbery charge 
w ithout being cross-examined on the theft charge, his gcneraliied 
fifth am endm ent argument for establishing his need to refrain from 
testifying on the theft charge was not sufficient to support a sever­
ance m otion Nell *. S tate, Op. No. 77.642 P2d 1361 (Alaska App. 
19<I2).

It was not error to deny severance on charges o f m isdemeanor 
as'.ault. felony assault and felony escape, where second assault 
occurred while police officers were arresting defendant for Ihe first 
a su u li and the escape occurred shortly after defendant had been 
arrested M ivnard  v. S tate. Op. No 136.652 P2d 489(Alaska App. 
1932)

W here tnal court has made a decision to deny severance under 
Ih sru le. it can be overturned only for abuse ofd iscre lton M aynard 
*. Stale. Op No 136, 652 P2d 489 (Alaska App. 1982).

Defendant's gcneraliied fifth amendment argument, standing 
alone, d id  not suffice to show that joinder wasprejudicial. a defend­
ant m ust mal e a convincing showing that he has both importan t 
te itim ons to give concerning one count and strong need to refrain 
from testifying on the other. Montes ». Stale, Op. No. 289.669 P2d 
9M (Alaska App. 1983)

Contention that severance should be routinely granted when­
ever an accused moves to sever sim ilar ofTenses was rejected, on 
appeal dental o fa  motion for severance will be reversed only when 
the court has abused its discretion and a showing o f prejudice to the 
defendant has been made. M ontes v. S tate, Op. No. 289. 669 P2d 
961 (Alaska App. 1982).

Tnal coun erred in denying severance o f two sim ilar sexual 
assault charge', involving ihe same defendani where the evidence 
o d not establish a com m on scheme or plan, whether or not the 
< id r nee o f the assault on each victim would have been admissible 
in a tn a l for assault on the o ther victim. Johnson v. S tate, Op. No. 
668. 2 3 0  P2d 125 (Alaska App. 1986)

W here pnor conv iction, adm issible as an elcmenl o f felon in 
possession of firearm charges, would have been inadm issible in a 
separate Inal on ihefi by receiving charges, tn a l court erred in 
deny ing defendant's sevcrance motion without pursuing the alter­
native o f  bifurcation, requiring reversal o f the ihefi bv receiving 
convic tion bui not the felon in possession conviction. Elerson v. 
■'.te. Op. No 629. 232 P2d 192 (Alaska App. 1987).

By waning uniil the dale o f  tn a l lo move for severance, defend­
ani waived his ability to do so. Knutson i. S tate, Op. No. 702. 736 
P2d 7-5 ( Alaska App. 1987).

Tnal coun d id not err in join ing cocaine charges with murder, 
kidnapping, and robbery charges against iwodefendants, bu td id  err 
in denying their timely m onon lo sever based upon prejudice. 
M ath is v. Stale, Op. No. 951. 778 P2d 1161 (Alaska App. 1989).

T nal court erred in not granting defendants' m otion lo sever 
cocaine and m urdercharges where substantial risk existed that their 
defense on the cocaine charges was severely prejudiced by the 
evidence o f murder, accordingly, the appellate court vacated the 
cocaidc convictions but affirmed the m urder conviclions. M itU s  r. 
S tale. Op. No. 951,778 P2d 1161 (Alaska App. 1989).

W here defendani was charged with a m urderw hich occurred on 
August 5 and several murders which occurred on August 6. jo inder 
o f  the offenses was proper, since the August 6 m urders m u lle d  from 
defendant's belief that be wasgoing lobe killed because o fh isro le  in 
the August 5 murder, furthermore, the trial court d id  not e rr in 
denying defendant's m otion for severance given the relevance o f  
the August 5 m urder to the August 6 murders and the absence o fany 
specific and conv in c ing  show ing o f p re jud ice resu lting  from  
joinder. Collins *. S tale. Op. No. 962, 778 P2d 1171 (Alaska App. 
1989).

There  was a close nexus between the d rug  charges against 
defendant and drug charges against his codefendants, thus defend­
ant's argument that he was prejudiced by the trial court's failure to
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R u l e  4 0 3 A L A S K A  R U L E S  O F  C O U R T

The probative v ilue of polygraph evidence 11 in tu b iu n lia l 
beaus* ihe polygraph ha t nol been proven reliable, thus the pre ju­
dicial impact it may have on a jury clearly outwcighti in  probative 
value, accordingly, tn a l coun did nol abuse itsd iscretion in refuting 
lo admit defendant's polygraph results at trial. Hiikaton v. S tate, 
Op No. 837. 760 P2d 1030 (Alaska App 1988).

The primary purpose o f the Rape Shield Statute is to prevent 
the use of evidence o f past seiual conduct as proof o f the victim 's 
cunrn l willingness In consent, it is not intended to eadude  evi- 
dence of poor seaual conduct when such evidence is directly rele­
vant lo establish bias, prejudice, or m onvr to fabncate Daniels *. 
Sute, Op No. 900. 767 P2d 1163 (Alaska App I989|

Where the defense witness in a DW| prosecution testified lhal 
she in fact had been dnving Ihe vehicle but traded places with the 
defendani because there was a warrant out for her anest, the tnal 
court did nol comm it error in permitting the slate to cross-examine 
the witness on her prior DW | arrest and license suspension, since 
the knowledge that her license was suspended was directly relevant 
lo her willingness lo dnve  and since any additional prejudice was 
slight considering that the defendani introduced Ihe issue Alwurd 
*. State, Op No 901. 767 P2d 1175 (Alaska App 1989)

In tnal of defendant for murder ansing out o r an altercation 
between the defendant, the victim and the v ictim's brothers, where 
defendani claimed self-defense, the trial coun  did not err in pre­
venting defendani from cross-examining one o f the brothers about 
a prior hindering prosecution charge (later dismissed) against that 
brother as evidence o f bias under this rule, since although the 
evidence arguably demonstrated the brother's willingness to engage 
in illegal conduct to protect his brother, the trial judge’s conclusion 
that the probative value o f  the evidence was outweighed by the 
danger of unfair prejudice wat nol unreasonable considering lhal 
the brother had adm itted lo burglary and theft convictions and that 
defendani was still fully able to develop the brother's bias and 
merest in the case Lerchenstein v. S u te . Op. No. 921. 770 P2d 
ll50(Alaska App. 1989)

Tnal coun comm itted plain eno r requiring reversal by perm it­
ting questions concerning defendant's prearrest silence in the pres­
ence of police officers, silence which was at least as consistent w ith 
innocence as with guilt, without first determ ining whether the pro­
bative value of the challenged line o f inquiry was outweighed by its 
potential for prejudicial impact Silvernail». sU te.O p. No. 945. 777 
P2d 1169(Alaska App 1989)

There is a presumption that the prejudicial elTeci o f propensity 
evidence outweighs its probative value; when, however, a prior bad 
acl is relevant to a m aterial fact other than propensity, the coun 
may admit evidence o f  the prior bad act if it is more probative than 
prejudicial Mathis v. S tite . Op. No. 951. 778 P2d 1161 (Alaska 
App 1989).

In action against airline for propcny damage resulting from a 
runway collision at Anchorage International A irpon where jury 
concluded that the airline's (light crew comm itted wilful m iscon­
duct in taking ofT in fog w ithout knowing where they were on the 
runway, tnaljudge d id not e n  in excluding, on grounds o f relevance 
and potential prejudice to  p la in tiff evidence that ground naviga­
tion in foggy conditions was known by the FAA and the S u te  to be a 
dangerous problem a t the a irpon. since the difficulty o f taxiing in 
the log was not a contested issue in the case and  exclusion o f the 
evidence did not in fact prejudice the airline, which was allowed to 
introduce other evidence as to the confusion on the Uxiways on the 
day of the crash. Korean Air Lines, Ltd. v. State, Op. No. 3492,779 
P2d 333 (Alaska 1989).

In murder trial, trial coun  did not err in refusing lo allow an 
Immigration D epanm ent investigator to testify for the defense 
regarding reports from unidentified informants o f rumors that the 
victim's family had threatened lo kill anyone who testified in favor 
o f the defendant at trial; although the testimony o f the informants 
themselves might nol have been hearsay, the investigator’s testi­
mony would have been; futhermore, the probative value o f the 
investigator's testimony would have been outweighed by possible

confusion o f issues and needless presentation o f cum u la te  
dence. particularly since the prosecution's primary witness ■) 
defendan t acknowledged her awamess of the rumors.
S tate, Op. No. 956,779 P2d 795 (Alaska App. 1989).

T he s tandard  o f this rule, th a t relevant evidence c i 
excluded if ihe probative vilue of the evidence is outweigh 
confusion o f the issues or by considerations o f undue delay, 
p roper standard to apply in determining whether crois-exar 
tion  should be allowed in criminal cases; the case law dealing 
the issue o f cross-examination in crim inal cases decs nol c 
s tandards to replace this rule, but rather augment it Brown *.S 
O p  No. 957, 779 P2d 801 (Alaska App. 1989).

In tn a l o f a black defendant for misconduct involving a 
tro lled substance, trial coun did nol err in prohibiting him 
cross-examining the undercover officer involved in the case 
cem ing racial bias, because the evidence whirh would have 
developed through the cross-examination was so marginally 
bativc. thejudge's decision to exclude it due to possible confusi 
the issues and delav was justified Brown v. Slate. Op No 95* 
P2d 801 (Alaska App 1989)

Tnal judge did nol abuse h isd iscrttion  in admitting eviden 
defendan t's (light from the scene o f  the crime as evidence o: 
consciousness o f guill Charles *. State, Op. No. 963. 780 P2d 
(Alaska App. 1989)

In prosecution o f defendani for criminally negligent homi, 
in failing to timely seek medical treatment for her child, staterr 
by po licem an in taped interview o f defendant that the pc 
received several calls from people saying that defendant had abu 
her child would have been unfairly prejudicial and therefore hac 
be excised from Ihe tape Pinkerton ». S u te , Op. No. 996.784 f 
671 (Alaska App. 1989).

In d runk dnving  prosecution, trial coun did not err in ad r 
ting an aud io  tape recording, which the police made when dcfc- 
ant was ancstcd  and while he was being transponed to the po 
station, despite the tape's poor quality: the jury could tell when 
voices on the tape were obscured by background nose and s;a 
and would not conclude that the background noise and static ■» 
slurred or garbled speech bv defendant Suiter v. Stale. Op No 9- 
785 P2d 28 (Alaska App 1989).

R u l e  4 0 4 .  Character Evidence Not
Admissible to Prove Conduct— 
Exceptions—Other Crimes.

fa) Character Evidence Gtnerally . Evidence of 
person ’s character or a trait o f his character is nc 
adm issible for the purpose o f proving that he aciev 
i t  conform ity therewith on a particular occasiot 
e/cept:

( 1) C h a ra c te r o f  Accused. Evidence o f a relevan 
trait o l his character offered by an accused, or by thi 
prosecut on to rebut the same;

(2 ) C h a ra c te r o f  V ic tim . Evidence o f  a relevant 
trait o f  character o f  a victim o f  crime offered by ar 
accused, o r by the prosecution to rebut the same, or 
evidence o f  a character trait o f  peacefulness o f the 
victim offered by the prosecution in a homicide case 
to rebut evidence that the victim w-xs the first 
aggressor, subject to the following procedure:

(i) W hen a party seeks to admit the evidence for 
any purpose, he must apply for an order o f  the coun 
at any tim e before or during the trial or preliminary 
hearing.
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Evidence offered by defendan t lo  show  rcason ib lcncn  o f 
defendant's apprehension c fbeing in im m inen l danger fiom shoot­
ing victim it net relevant when defendan t d id  not know of tuch 
evidence al the time o f the thooting. Byrd *. State, Op. No. 2184. 
626 P2d 1057 (Alaska 1980).

Although the presentation o f irre levan t evidence as to the scope 
o f burglaries is cnor. ii is harm less e rro r if  the presentation p ro­
duces little or no prejudicial effect. N elson *. S u te , Op. No. 2350. 
628 P2d 884 (Alaska 1981).

Admissibility o f breathalyzer refusals should be determ ined on 
a case-by-case basis by weighing p robative value against potential 
for unfair prejudice. Coleman *. Slate, Op. No. 229, 658 P2d 1364 
(Alaska App. 1983).

In prosecution for murder, adm ission in to  evidence o f a .380 
caliber automatic pistol owned b> the defendan t was noi error even 
though expert testimony could not conclusively establish that ihe 
gun was the murder weapon Bangs *. S ta le. Op. No 253.663 P2d 
981 (Alaska App. 1983)

In drunk driving prosecution o f defendan t who refused io sub­
mit to a breathalyzer exam ination, c o u n  erred in excluding expen 
tesnmonv for the defense concerning defendant's blood alcohol 
level at the lim cofhisarrest.Q uin lo *. Cif) and Borough of Juneau. 
Op. No 265. 664 P2d 630 (Alaska App 19831.

Defendant's conviction for sexual abuse o f  child was reversed 
bcciuse extensive evidence o f  prior consisten t statements made by 
the victim was admitted at tnal w ithout any determ ination o f its 
actual probative value and before any charge o f recent fabrication 
or improper motive or influence was m ade against the v icnm. N iti 
t. State. Op. No 629. 720 P2d 55 (Alaska App. 1986)

Evidence of consistent statem ents m ade by a child abuse victim 
on poor occasions may be adm itted to bo lster the testimony o f the 
victim in a case involving the sexual abuse o f  the child, provided 
that it is actually relevant lo rebut an express o r implied charge o f 
recent fabncaiton or improper motive o r influence, and provided 
that its probative value outweighs its po ten tia l for prejudicial 
impact, before such evidence is adm itted, however, the victim must 
testify and be subjected to a charge o f recent fabrication o r improper 
motive or influence; furthermore when it appears ihat the alleged 
motive to testify falsely arose before the p rio r statem ent was made, 
the statement may be admilt-d only for the purpose o f rehabilitat­
ing the victim's credibility and may not be considered as substan- 
tiveevidenceofguill N itav .S tale.O p. No. 629. 720P2d 55(Alaska 
App. 1986)

R u l e  4 0 3 .  Exclusion of Relevant Evidence on 
Grounds of Prejudice, Confusion, 
or Waste of T im e.

Although relevant, evidence may be excluded if 
its probative value is outweighed by the danger o f 
unfair ptejudicc, confusion o f  the issues, or mislead­
ing the jury, or by considerations o f  undue delay, 
waste o f  tim e, o r n e e d le s s  p re s e n ta t io n  o f  
cumulative evidence.
(Added by SCO  364 effective August 1. 1979)

Annotations
C a sa

Where only prejudice was possibility th a t jury m ight m isesti­
mate probative value o f certain real ev idence for su te 's  case, even 
slight probative value outweighed such prejudice. Ebvn v. State, 
Op. No. 1920.599 P2d 700 (Alaska 1979).

Where informant's c red ib ility  was re la tiv e ly  u n im po rtan t 
because testimony was corroborated by police officer's evidence 
that informant had made w ritten s tatem ent alleging inform ant's 
testimony before grand jury in unrelated case was p roduct o f  police 
coercion was property excluded on grounds whatever relevancy

statement had to  issue o f  in fo rm ant's cred ib ility  was outweighed by ■ 
likelihood it w ouldconfuse the issues, m islead ju ry  and consume an M 
undue am oun t o f  lime. Taylor v. S ta te, Op. No. 1932. 600 P2d 5 | i  
" . ia ik a  1979). i

Where defendant was charged with assault and battery, evi. i f
dence that v ictim  wa‘ 9 m on ths  pregnant was relevant and not B
unfairly prejudicial to right o f  defendan t. Xathbun *. Anchorage, I '-
Op. No. 1928. 599 P2d 751 (Alaska 1979). j;

Exclusion o f relevant ev idence concern ing rapt victim's poot H 
grades and excessive school absen teeism  was proper where other I
evidence had already m ade the ju ry  aware o f  these factors. Alex- ;
ander v. S tale, Op. No 2077.611 P2d 469 (Alaska 1980).

Evidence regarding prior con fron ta tions between the defendani I.1 
and trespassers was re levan t and  adm issib le  to show that the tj 
defendant's pointing o f a shotgun a t the v ictim  was not accidental 
or inadvertent. Adkinson v. S ta le . O p No. 2090. 611 P2d 528 
(Alaska 1980). I

At tn a l for murder, it was reversible erTor (or the tnal court to j
exclude a jou rnal wnttcn by the victim , p an s  o f which reflected a 
sense o f m ental instability and a v io len t nature. Keith v. S u te , Op 
No 2099.612 P2d 977 (Alaska 1980).

Evidence o f the circum stances o fa  p rio r rape comm itted by the 
defendant was properly adm itted  for the purpose o f providing the 
identity o f  the assaib-u by show ing a d istinc tive modus operand) 
employed in both the prior rape and the rape o f  the current victim 
Coleman ». S tate. Op. No. 2190. 621 P2d 869 (Alaska 1980).

Evidence o f  drug use by the accused was adm issible where it 
established d irect contact between the v ictim  and the accused and j,
indicated that the accused possessed sufTictenl am ounts o f  cocaine ‘
for him lo have invested more than  pocket cash in his purchase 
from the v irtim . Dorman v. S ta te. Op. No. 2272. 622 P2d 448 
(Alaska 1981).

The cvidcnciary rule precluding adm ission o f post-injury acci- ( 
denis or design changes tow ard p roo f o f  negligence is inapplicable 
in products liability cases based on s tnc t liability Caterp illar Trac­
tor Co. v. Beck. O p No. 2304. 624 P2d 790 ( Alaska 1981).

In statutory rape case, evidence o f  defendant's pno r sexual 
conduct with victim was adm issible. Burke *. S tale. Op. No 2194.
624 P2d 1240 (Alaska 1981).

Testimony and photographs concerning the physical condition 
ofa child allegedly kidnapped by defendan t from siatecusiody were 
admissible to  show motive for kidnapping. C rump >. State, Op. No 
2309.625 P2d 857 (Alaska |9 8 l)

It was nol e rror for ihe court to  allow a defendant charged with 
drunk driving to be cross-examined regarding a possible law suit 1 
against the City o f  Fairbanks arising out o f  the same incident upon 
which the d runk dnving charge was based. Roth ». S tate. Op. No > 
13.626 P2d 583 ( Alaska 1981).

The trial court has considerab le d isc re tion  in deiermm ing 
whether the probative value o f  an adm ission by silence is oul- 
weighed by the danger o f unfair prejudice D o ish e r«. S u te .  Op. No 
30.632 P2d 242 (Alaska App. 1982).

Evidence that defendani. charged w ith d nv ing  while intoxi­
cated. refused to take the breathalyzer exam ination  had possible 
probative value, and trial court d id not erT in finding that the 
probative value outweighed ihe possibility o f  prejudice. W illiford t.
S u i t ,  Op. No. U 8 .653 P2d 339 (Alaska App. 1982).

Where the evidence in each o f  five rape and assault incidents 
was sufficiently sim ilir and sufficiently unusual when viewed in its 
totality and in the common pattern  it presented to  constitute a 
modus operandi probative o f defendant being the assailant in all 
instances, trial court did not err in denying defendan t’s request for 
severance o f  the various rape, burglary with in tent to  rape, and 
assault charges. Nix *. S tate, Op. No. 157. 653 P2d 1093 (Alaska 
App. 1982).

Defendant's contention that because h is convic tion for dnving 
while intoxicated was predicated on his b lood alcohol rale and not 
h isdriv ing it was error for the trial cou rt to  adm it evidence that he
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(ii) The court shall conducl a hearing outside the 
^ricnce o f the jury in order to determ ine whether 
PJfprobstive value oflhc evidence is outweighed by

danger o f unfair prejudice, con fusion o f  the 
jjsues, or unwarranted invasion o f  the privacy o f  the 
victim- The hearing may be conducted in  cam era  
^ r f  there is a danger o f  unwarranted invasion o f
dyt privacy o f the victim.

(iii) The court shall order what evidence may be 
introduced and the nature o f  the questions which 
shall be permitted.

(iv) In proseculions for the crim e o f  sexual 
assault in any degree and atlempt to com m it sexual 
assault in any degree, evidence o f  the victim 's con ­
duct occurring more lhan one year before the date o f  
die offense charged b  presumed lo be inadmissible 
under this rule, in the absence o f  a persuasive show ­
ing to the contrary.

(3) Character o f  M 'lincss. Evidence o f  the char- 
gcterofa witness, as provided in Rules 607 ,608 , and

609.
(b) Other Crimes, W rongs, or Acts.
(1) Evidence o f other crimes, wrongs, o r acts is 

not admissible to prove the character o f  a person in 
order to show that he acted in conform ity therewith,
It may. however, be admissible for other purposes, 
such as proof o f motive, opportunity, intent, prepa­
ration, plan, knowledge, identity, or absence o f  m is ­
take or accident.

(2) Inaprosecuiion fora crime involv ing a phys­
ical or sexual assault or abuse o f  a m inor , evidence o f  
other acts b> the defendani toward the same or 
another child is admissible to show a c om m on  
scheme or plan if admission o f  the evidence is not 
precluded by another rule o f  evidence and i f  the
prior offenses

(i) are not too remote in lim e ;
(ii) are similar to the offense charged; and
(iii) were committed upon persons sim ilar lo  the 

prosecuting witness.
(Added and amended by S C O  364 effective August 
I, 1979; amended by S C O  906 effective nunc pro
tunc May 28, 1988)
Non; SCO 906 incorporated changes in Evidence Rule 404 m ade 
by the legislature in ch. 66. §5 8 and 9. SLA 1988. The legislation 
added subparagraph (b)(2).

Aonoutloas

Cuesas
In prosecution for negligent homicide o f  1 8-monlh-old child, 

where no defense of aendent or m istake was raised, adm ission o f 
evidence that defendant had on a prior occassion beaten ano th e r 
child lolhc point ofkaving bell marks was reversib le error. Ifarvey 
v. State, Op. No. 1996.604 P2d 586 (Alaska App. 1979).

Evidence regarding poor confrontations betw een the defendan t 
and trespassers was relevant and  adm issib le to  show th a t the

defendant's pointing o f  a shotgun a t the victim  was not accidental 
o r inadvertent. Adktnsoo v, State, Op. No. 2090, 611 P2d 528
(Alaska App. 1980).

The g iv ingo fa ju ry  instruction which drew a tten tion  to  possible 
prejudicial inadmissible inform ation regarding the accused was 
prejudicial error. Keith •. S tate, Op. No. 2099,612 P2d 977 (Alaska
App. 1980).

A defendant mayofTer evidence o fa  relevant character trail o f  a 
victim without us having the efTec’ o f granting to  Ihe prosecution 
the nghl to  introduce evidence o f defendant's character Kcllk v. 
S tate. Op. No. 2099.612 P2d 977 (Alaska 1980).

An unintentional reference at tnal lo defendant's probation did 
not violate this rule lo the extent that a m otion for m istrial should 
have been granied. P re ilon  s. S late. Op. No. 2146. 615 P2d 594
(Alaska 1980)

Trial court's refusal lo perm it defendant and o thers lo testify 
concem ingalleged p rior instances o fv io len t conducl com m itted  b> 
the victim  toward third parties was not abuse o f  discretion where 
reputation and character evidence concerning the v ictim 's propen­
sity for violence had been adm itted Loesche v. State, Op. No. 2202.
620 P2d 646 (Alaska 1980).

Evidence o f  the circumstances o fa  prior rape com m itted  b> the 
defendant was properly adm itted for the purpose o f  proving the 
identity o f Ihe assailant by showing a d istinctive m odus operandi 
employed in both the prior rape and the rape o f  the cureent victim  
Coleman v. S u te .  Op. No. 2190.621 P2d 869 (Alaska 1980).

Evidence o f  drug use by the accused was adm issible where it 
established direct contact between the victim  and the accused and 
indicated that the accused possessed sufficient am oun ts o f  cocaine 
for him  to  have invested more than pockcl cash in his purchase 
from the victim. Doman v. S u te , Op. No. 2272. 622 448 (Alaska
1981).

Defendant's conduct at a store minutes aftet Ihe arm ed robbery 
o f  ano ther store for which he was accused was adm issible to  show 
that he was ihe same man who robbed lire first store. Vessel *. S u te . 
Op. No 2295. 624 P2d 275 (Alaska 1981)

In statutory rape case evidence o f  defendant's prior sexual 
conduct with victim wasadm issible B u rke». S u te ,O p . No. 2194. 
624 P2d 12401 Alaska 1981).

Evidence that defendant had previously vandalized the aircraft 
o fcustom ers who refused to pay their bills is adm issible to p rose the 
m otive and identity o f  defendani as the one who vandalized plain­
tiffs' aircraft for their refusal to pas their bill. S u te  v. G ro g u . Op 
No. 2356. 628 P2d 570(Alaska 1981).

The adm ission o f  evidence proscribed by this rule is harmless 
e rro r i f  the evidence docs not have a substantial influence on the 
ju ry 's verdict Fields v. S u te . Op. No. 2360. 629 P2d 46 (Alaska
1981).

W hen a defendant through testimony places h is intent in issue, 
evidence o f  sim ilar assaults previously com m uted  against other 
women bv defendant is admissible upon the issue o f  intent Dasis v  
S u te .  Op. No. 23.635 P2d 481 (Alaska App. 1982).

In negligence action against waterbed manufacturer, it was 
e rro r lo  allow testimony concerning post-accident conduct o f  m an­
ufacturer in nol recilling the product o r issuing a  w arn ing A user. 
N i l  W alenzu ttrm C orp .v .M aD rille .O p. No. 24 7 7, 642 P2d 1330
(Alaska 1982).

Tnal court did not err in refusing lo severassau lt charge, arising 
from  an  incident which took place on Septem ber 19. 1977. from 
m urder charge based on an incident which occuned  six days later, 
s inc t defendant's actions could be viewed as a continuing course o f  
conduct and  since Ihe assault charge would have been admissible in 
the m urder trial lo  prove crim inal in tent o r m otive o r lo  show a 
com m on scheme o r plan even if the charges had been severed. 
D aridsoa s. S u te , Op. No. 78. 642 P2d 1383. (Alaska App. 1982).

W here the evidence in each o f  five rape and assault incidents 
was sufficiently sim ilar and sufficiently unusual when viewed in its 
to u li ty  and  in the common pattern it presented to  constitute a  
m odus operandi probative o f  defendant being the assailant in all

3 2 1
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This b i l l  proposes significant changes 1n two areas of procedural criminal law. The; 
Department of Law has previously proposed these changes 1n an attempt to persuade the 
legislature to overrule decisions of the Alaska Court of Appeals that the state does! 
not l ik e .  The legislature has wisely rejected these proposals 1n the past, and they( 
should again be rejected.
A. Section 2 of HB 105 proposes to modify the Alaska Rules of Criminal Procedure i 
regarding joinder of multiple defendants 1n a single t r i a l .  The express purpose stated 
1n Section (1)(a) 1s to overrule Greiner v. State, 741 P.2d 662 (Alaska App. 19G7).
The proposed rule misstates the significance of Greiner. Greiner is a fact-bound ; 
decision, based on the appellate court's conclusion that the evidence presented by the 
state established no real connection between the defendants. The proposed modification 
of the rule would not change the result 1n Greiner.
In Greiner, the Court of Appeals relied e x p l I d t l y  on cases interpreting Federal 
Criminal Rule 8(b), which at present is essential ly identical to Alaska Criminal Rule 
8(b). Any claim that Alaska Rule 8(b) requires severance more frequently than the 
federal rule is simply erroneous. (There are many possible explanations why 
proportionately more joint trials may occur in the federal system than 1n Alaskaj the 
point here is that any difference is not due to a narrower reading of Rule 8(b)1n 
Alaska). I
When the rules regarding joinder are relaxed, the chances that unfair prejudice w i l l1 
occur and that the defendant wil l not receive a fair t r ia l increase greatly. The 
present rules exist to ensure that evidence from separate cases or related to other 
defendants does not infect the process of fact-finding. Relaxing the joinder rules as 
to jo in t  tr ia ls for separate defendants can create a situation where a defendant 
against whom the state has a weak case can s t i l l  be convicted through gu i l t  by 
association.
B. Section 3 of the b i l l  proposes a change to Alaska Criminal Rule 14(b), which 
governs judges' discretion to sever for separate tr ia ls charges previously j i ’-’ned under 
Criminal Rule 8. The "purpose" statement in Section (l)(b) misstates the current law. 
Contrary to the b i l l ' s  statement, the Alaska Court of Appeals does not require that ! 
evidence be completely mutually cross-admissible 1n order for charges to remain joinpd 
for t r ia l .  In Mathis' v. State, 77P P.2d 1161, 1167 (Alaska App, 1989), the Court of. 
Appeals stated "Perfect cross-admissibility of evidence is not required under Criminal 
Rule 8(b) as long as 'the counts . . .  are log ica l ly Interrelated or involve overlapping 
proof,'’' quoting United States v. Swift, 809 F.2d 320, 322 (6th C ircu it  1907). As tjie 
c ite to Swift I l lustrates, the Alaska court tends to follow the federal law. See also 
Coll ins v. State, 778 P.2d 1171 (Alaska App. 1988) (allowing joinder of cases where • 
evidence of one crime was relevant to establish the motive for other crimes, but there 
was no cross-admissibility). ,
One particular problem with the proposal 1s its attempt to define what 1s or is  not i 
pre jud ic ia l . Any attempt by a statute to legislate what 1s or 1s not prejud ic ia l mu$t 
f a l l .  Prejudice can only sensibly be defined by a judge dealing with the specific 
facts of the case before him. The Court of Appeals has made clear that proving 
prejudice suffic ient to require severance 1s a "heavy and d i f f i c u l t  burden" for the 
defendant, and that the t r k l  court may take special steps, such as giving cautionary 
instructions, to minimize prejudice. Mathis v. State, 778 P.2d at 1167.

HB 105
j



Trying multiple charges together can create a perception, even 1f the cases are weak, 
that the defendant must have done something wrong. This Is similar to the old cl iche 
that "where there Is smoke there must be f ire," Thus a Jury may convict not because 
the case has been proven beyond a reasonable doubt, but because 1s seems that the 
person Is generally deserving of punishment.
In summary, relaxing the rules of joinder accomplishes very l i t t l e  except to increasl 
the potential for unfair prejudice. While some judic ia l economy would be realized J 
through advancement of these changes, 1t should be noted that over ninety percent or 
the cases which are prosecuted do not result 1n tr ia ls . j
C. Section 4 proposes changes to Alaska Evidence Rule 404(b)(1). The purpose section
notes two cases where specific "bad act" evidence was not allowed, but to call Alaska
Rule of Evidence 404(b)(1) a "rule of exclusion" is misleading to people not famil iar 
with the criminal justice system. A review of the Alaska cases shows pla in ly that j 
admission of bad act evidence 1s not substantial ly restricted by the courts' 
interpretations of the existing evidence rule; 1n fact the«"e 1s widespread use of this
evidence against defendants in the Alaska courts, For every Lerchenstein case where!
the appellate court has ruled that the t r ia l  court Impermissibly admitted prior bad act 
evidence, there are several cases where a defendant has unsuccessfully appealed his/her 
conviction based on the prosecution's successful use of this type of evidence. See,; 
e .g . ,  Adkinson v. State, 611 P.2d 528 (Alaska App. 1980) (evidence regarding prior 
confrontation between defendant and trespassers admitted); Coleman v. State, 611 P.2d 
869 (Alaska 1980) (evidence of the circumstance of a prior rape committed by defendant 
was jdmitted); Dorman v. State, 622 P.2d 448 (Alaska 1981) (evidence of prior drug Use 
by defendant admitted); Vessel'! v. State 624 P.2d 275 (Alaska 1981) (defendant’s ! 
conduct at a store after armed robbery of another store admitted); Burke v. State, 624 
P.2d 1240 (Alaska 1981) (evidence of defendant’s prior sexual conduct'with victim 
admissible in statutory rape case); State v. Grogan, 628 P.2d 570 (Alaska 1981) 
(evidence that defendant previously vandalized an aircraft admitted); Davis v. State, 
635 P.2d 481 (Alaska App. 1982) (assaults previously committed against other women ; 
admitted); Bidweli v. State, 656 P.2d 592 (Alaska App. 1982) (evidence of a previous 
assault of a pharmacist and an attempt to pass a forged prescription admitted in a j 
kidnapping case). j
The above-cited cases are by no means a complete 11st of the reported appellate 
decisions. See annotations to Alaska Rule of Evidence 404, Alaska Rules of Court, 1990 
edit ion. Even a complete l i s t  of reported appellate decisions where the defendant j 
unsuccessfully argued that prior bad acts were admitted would represent just the tfd of 
the iceberg. Trial courts around the state of Alaska regularly admit evidence of trjis 
nature against a defendant. The exact number of cases in which this is true would be 
d i f f i c u l t  to discern as not a l l cases are appealed and thus reported. Cases which are 
appealed and where convictions are affirmed based on application of settled law appear 
frequently as memorandum decisions, and thus are not published opinions.

i
This proposed revision of the evidence rules is being advanced based on the contention 
that the Alaska Court of Appeals treats Alaska Rule of Evidence 404(b) as a rule of ? 
exclusion, whereas the federal system supposedly interprets the rule as one of 
Inc lus ion . The fact of the matter 1s there is no unanimity either within the federal 
system or among the states. Among the federal courts, the Seventh C ircu it , the Eighth 
C ircu i t  and the District of Columbia have adhered to what some term the "exclusionary 
view". See, e.g . , United States v. Foskey, 636 F.2d 517, 523-24 (DC C1r., 1980); UJS. 
v. DeJohn, 638 F.2(Tl048, 1052 (7th C i r . ,  1981); U.S. v, Frederickson, 601 F.2d 1368," 
1365 (8th C1r., 1979). The federal courts in the Third and Sixth Circuits are



undecided as to the issue. See, e.g ., U.S. v. Lebovitz, 669 F.2d 984 (3rd C1r., 1982); 
U.S. v. Reed, 647 F.2d 678, W  (6th C1 r~., 1981). the exclusionary rule apparently ' 
prevails IrTmost other jurisdictions. State v. Lerchenstein, 726 P.2d at 550 n.8. 
(Rablnowltz dissenting)
Even though there 1s reference 1n appellate decisions to Alaska's exclusionary approach 
to 404(b) evidence, the case decisions and the evidence rule Itse lf suggest, otherwise. 
The "such as" language 1n the existing rule makes clear that the enumerated 
non-propensity reasons for which bad act evidence may be admitted are I l lus trat ive , hot 
an exhaustive l i s t .  I f  Alaska strictly applied the rule of exclusion, prior bad act; 
evidence would only come in against a defendant i f  i t  was relevant to "motive, 
opportunity, Intent, preparation, plan, knowledge, ident ity , or absence of mistake or 
accident." Alaska Rule of Evidence 404(b)(1). A review of the reported decisions in 
Alaska shows that our jurisdiction goes beyond that exclusionary view. For example,; in 
Patterson v. State, 732 P.2d 1102 (Alaska App. 1987), the Alaska Court of Appeals 
created the "lewd disposition" exception in a case involving sexual assault. See also 
Burke, cited supra. The Court of Appeals 1n Soper v. State, 731 P.2d 587 (AlaTRa- App. 
T507), allowed in evidence of prior sexual assaults on members of an immediate family 
even though i t  did not fa l l within the "motive" exception. See also Davis v. State,’
635 P.2d 481 (Alaska App. 1981) (a date rape case where the court allowed in evidence 
of prior sexual assaults by the defendant on s imi lar ly situated victims). Section 
(1)(c) quotes Lerchenstein, but the short passage quoted leaves a false impression of 
the case's holding. Far from prohibiting balancing, as the quote implies, Lerchenstein 
spec if ica l ly  states, "When a prior bad act is relevant to a material fact other than 
propensity, the court may admit the evidence i f  . . .  balancing shows the evidence to be 
more probative than prejudicial." 697 P.2d at 315. A particularly undesirable change 
is the proposed change of one small word, from "may be admissible" to "is admissible". 
I t  is imperative to leave tr ial judges with discretion under Evidence Rule 403 to 
preclude evidence which is time-consuming, cumulative, or too distracting from the 
central issues of the t r ia l .  ,
I t  1s also important to remember that Alaska Rule of Evidence 404(b)(1) must apply tjo 
both the prosecution and the defense. That is ,  the rule circumscribes a defendant's' 
ab i l i t y  to admit bad act evidence concerning state witnesses, as well as the state's; 
ab i l i t y  to offer such evidence about the defendant and defense witnesses. The rule as 
currently written represents a reasonable accommodation of each side's ab i l i ty  to 
present relevant evidence and the needs of both sides to prevent the tr ia l from 
expanding with issues of marginal relevance but high potential to distract the jury ! 
from the real Issues of the case.
In sum, the Lerchenstein opinion does not represent our courts’ unwillingness to admit 
prior bad act evidence. Instead, the few cases prohibit ing such evidence reflect thje 
courts' careful study and treatment of this type of evidence and the need for 
determining these issues on a case by case basis. Given the already broad 
admissib i l i ty of "bad act" evidence, no change to the current law is necessary or 
desirable. Alaska Evidence Rule 404(b) guards against convicting defendants based on 
evidence they are bad people, as distinct from evidence that proves they committed the 
specific crime with which they are now charged. The rule is constitutionally based. 
Opening t r ia ls  too broadly to bad act evidence risks depriving the accused of the 
presumption of Innocence and violates the federal and state constitutional guarantee's 
of due process.
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F e b r u a r y  XI, 1 9 9 1

TO: H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: C h r i s t i n e  S. S c h l e u s s  a n d  J a m e s  H. M c C o m a s

RE: H o u s e  Bill 105

D e a r  C o m m i t t e e  M e m b e r s .

W e  a r e  a t t o r n e y s  p r a c t i c i n g  s u b s t a n t i a l l y  in t h e  a r e a  of 

c r i m i n a l  l a w  in A n c h o r a g e ,  A l a s k a .  M s .  S c h l e u s s  h a s  p r a c t i c e d  for 

12 y e a r s  in t h e  s t a t e  a n d  f e d e r a l  c o u r t s  o f  A l a s k a .  Mr. M c c o m a s  

h a s  p r a c t i c e d  for m o r e  t h a n  12 y e a r s  i n  s t a t e  a n d  f e d e r a l  c o u r t s  in 

W a s h i n g t o n ,  D.C., W i s c o n s i n ,  a n d  A l a s k a .

W e  f i r s t  l e a r n e d  o f  t h e  e x i s t e n c e  o f  H o u s e  B i l l  105, a n d  of a 

p r o p o s e d  h e a r i n g  on t h a t  b i l l ,  on F r i d a y ,  F e b r u a r y  8, 1991. Mr. 

M c C o m a s  i m m e d i a t e l y  c o n t a c t e d  t h e  c o m m i t t e e  s t a f f  a n d  r e q u e s t e d  an 

o p p o r t u n i t y  t o  t e s t i f y  t e l e p h o n i c a l l y  i n  o p p o s i t i o n  t o  t h i s  bill. 

S u b s e q u e n t l y ,  w e  w e r e  i n f o r m e d  t h a t  n o  t e l e p h o n i c  t e s t i m o n y  w o u l d  

b e  p e r m i t t e d ,  b u t  t h a t  w r i t t e n  c o m m e n t s  c o u l d  b e  s u b m i t t e d  b y  

t e l e f a x  t o  b e  r e a d  i n t o  t h e  record.

T h e  s h o r t  n o t i c e  a n d  t i m e  c o n s t r a i n t s  h a v e  p r e v e n t e d  us f r o m  

p r e p a r i n g  e x t e n s i v e  w r i t t e n  c o m m e n t s .  G i v e n  t h e  r a d i c a l  n a t u r e  o f  

t h e  p r o p o s e d  c h a n g e s  in c r i m i n a l  p r o c e d u r e  w h i c h  w o u l d  b e  e f f e c t e d  

b y  H o u s e  B i l l  105, w e  u r g e  the C o m m i t t e e  t o  t a k e  more, t i m e  in 

c o n s i d e r i n g  t h i s  p r o p o s a l  a n d  to a f f o r d  i n t e r e s t e d  i n d i v i d u a l s  a n d  

e n t i t i e s  o n  b o t h  s i d e s  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  a n  a d e q u a t e  

o p p o r t u n i t y  t o  a d d r e s s  t h e  i m p o r t a n t  i s s u e s  r a i s e d  b y  t h i s  l e g i s lation.
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O u r  i n i t i a l  r e v i e w  o f  t h i *  l e g i s l a t i o n  c o n v i n c e s  u s  th a t  i t  is 

n o t h i n g  m o r e  t h a n  a P r o s e c u t o r ' s  R e l i e f  A c t .  E a c h  o f  the t h r e e  

p r o p o s e d  c h a n g e s  w o u l d  m a k e  it e a s i e r  f o r  p r o s e c u t o r s  t o  c o n v i c t  

p r e s u m p t i v e l y  i n n o c e n t  i n d i v i d u a l s  in c a s e s  w h e r e  t h e  p r o o f  t h a t  

t h e  a c c u s e d  h a d  c o m m i t t e d  t h o  c h a r g e d  c r i m e  w a s  w e a k  o r  i n s u f f i­

c i e n t  s i m p l y  b y  a d m i t t i n g  u n f a i r l y  p r e j u d i c i a l  e v i d e n c e  or 

a l l e g a t i o n s  of o t h e r  c r i m e s  b y  t h e  a c o u s e d .  E v e n  in its m o s t  

g e n e r a l  terms, th i s  p r o p o s a l  is o f f e n s i v e  t o  t h e  b a B i c  a s s u m p t i o n s  

u n d e r l y i n g  o u r  a d v e r s a r y  c r i m i n a l  system.

T h e  focus of the c r i m i n a l  t r i a l  h a s  b e e n ,  a n d  s h o u l d  remain, 

u p o n  t h e  s u f f i c i e n c y  o f  t h e  p r o o f  t h a t  a n  a c c u s e d  c i t i z e n  has 

c o m m i t t e d  s p e c i f i c a l l y  c h a r g e d  o f f e n s e s .  I t  i s  t h e  o f f e n s e ,  not 

t h e  p e rson, w h i c h  h a s  a l w a y s  b e e n  t h e  f o c u s  o f  f a c t - f i n d i n g  in our 

c r i m i n a l  j u r i s p r u d e n c e .  T h i s  f o c u s  is o n e  o f  t h e  h a l l m a r k s  o f  our 

s y s t e m .  We d o  not p e r m i t  t h e  r e a s o n i n g  p r o c e s s  t h a t  b e c a u s e  p e o p l e  

h a v e  d o n e  s o m e t h i n g  w r o n g  in t h e  p a s t  t h e y  a r e  p r o b a b l y  g u i l t y  of 

a p r e s e n t  charge, Yet, t h e  c o m m o n  t h r e a d  o f  t h e  p r o p o s a l s  

c o n t a i n e d  in H o u s e  Bill 105 is to s e r i o u s l y  u n d e r c u t  t h i s  h i s t o r i­

cal s t a r t i n g  p o i n t  and t o  g r e a t l y  e x p a n d  t h e  o c c a s i o n s  u p o n  w h i c h  

e v i d e n c e  of other, b a r e l y  r e l e v a n t  or i r r e l e v a n t  a l l e g e d  c r i m i n a l  

a c t i v i t y  w o u l d  be i n t r o d u c e d  in t r i a l s .

A l a s k a  C o u r t s  ha v e  l o n g  r e c o g n i z e d  t h e  t r e m e n d o u s  p o t e n t i a l  

for u n f a i r  p r e j u d i c e  to t h e  a c c u s e d  w h i c h  a r i s e s  f r o m  t h e  i n t r o d u c­

t i o n  o f  su c h  o t h e r  c r i m e s  e v i d e n c e .  T h e  S u p r e m e  C o u r t  has 

e x p l a i n e d  t h a t  imp r o p e r  a d m i s s i o n  of s u c h  e v i d e n c e  w i l l  " d i l u t [ e )  

t h e  r e q u i r e m e n t  th a t  p r e s e n t  g u i l t  b e  p r o v e d  b e y o n d  a r e a s o n a b l e  

d o u b t . "  O k s o k t a r u k  v. S t a t e . 6 1 1  P . 2 d  5 2 1 ,  524 ( A l a s k a  1980).

S u c h  e v i d e n c e  a l s o  d e n i e s  t h e  a c c u s e d  t h e  r i g h t  f a i r l y  to d e f e n d  

a g a i n s t  the p a r t i c u l a r  c r i m e  c h a r g e d .  A d k i n s o n  v. S t a t e , 611 P . 2d 

520, 531 (Alaska 1980),

A l a s k a  Ru l e  of E v i d e n c e  4 0 4 ( b ) ( 1 ) ,  a s  p r e s e n t l y  c o n s t r u e d ,  

r e c o g n i z e s  t h e  t r e m e n d o u s  p o t e n t i a l  f o r  u n f a i r  p r e j u d i c e  t o  an 

a c c u s e d  p e r s o n  w h i c h  a r i s e s  f r o m  t h e  a d m i s s i o n  o f  e v i d e n c e  o f  o t h e r  

c r i m e s ,  wrongs, o r  b a d  a c t s .  L e r c h e n s t e i n  v .  s t a t e . 697 P . 2 d  312 

( A l a s k a  App, 1995), a f f ' d  S t a t e  V, L e r c h e n s t e i n , 7 2 6  P . 2 d  546 

( A l a s k a  1986), c l e a r l y  a r t i c u l a t e s  w h a t  l a w y e r s  a n d  j u d g e s  w h o  deal
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d a i l y  in c r i m i n a l  trials m u s t  c a n d i d l y  a d m i t  —  t h a t  t h e  i n t r o d u c­

t i o n  of e v i d e n c e  that an a c c u s e d  p e r s o n  h a s  c o m m i t t e d  o r  h a s  b e e n  

a c c u s e d  o f  committing o t h e r  u n r e l a t e d  c r i m i n a l  a c t s  i n  t h o  p a s t  

f r e q u e n t l y  h a s  an o v e r r i d i n g  a n d  i n f l a m m a t o r y  e f f e c t  u p o n  j u r o r s .  

J u r o r s  n a t u r a l l y  tend to a s s u m e  t h a t  a p e r s o n  w h o  h a s  c o m m i t t e d  

o t h e r  w r o n g s  is more l i k e l y  to h a v e  c o m m i t t e d  t h e  w r o n g  c h a r g e d , 

y e t  t h i s  s o r t  of p r o p e n s i t y - t o - c o m m i t - c r i m e  i n f e r e n c e  h a s  no p l a c e  

in o u r  jurisprudence. I n d e e d ,  e v e n  t h e  r u l e  a s  a m e n d e d  b y  H B  105 

d o e s  n o t  p u r p o r t  to o v e r t u r n  t h i s  b a s i c  a s s u m p t i o n .  Ye t ,  b y  

d e l i b e r a t e l y  expanding t h e  o c c a s i o n s  o n  w h i c h  o t h e r  c r i m e s  e v i d e n c e  

m a y  be a d m i t t e d ,  the p r o p o s e d  a m e n d m e n t  o f  R u l e  4 0 4  c o n t a i n e d  i n  H B  

1 0 5  w o u l d ,  as a practical m a t t e r ,  g r e a t l y  i n c r e a s e  j u r y  m i s u s e  of 

p r e s u m p t i v e l y  prejudicial a n d  i n f l a m m a t o r y  I n f o r m a t i o n .  T h i s ,  in 

t u r n ,  w o u l d  result in c o n v i c t i o n s  f o r  t h e  w r o n g  r e a s o n s .  If a n  

a c c u s e d  p e r s o n  is found g u i l t y ,  it s h o u l d  b e  o n  t h e  b a s i s  o f  p r o o f  

b e y o n d  a r e a s o n a b l e  doubt w h i c h  l e g i t i m a t e l y  e s t a b l i s h e s  h i s  o r  h e r  

g u i l t  o f  t h e  charged o f f e n s e ,  n o t  o n  t h e  b a s i s  for p r o p e n s i t y  

i n f e r e n c e s  or juror a n i m o s i t y  t o w a r d s  a " b a d  m a n "  or " b a d  w o m a n " .

T h e  J udiciary, not the L e g i s l a t u r e ,  a n d  n o t  t h e  D e p a r t m e n t  of 

Law, is in t h e  best p o s i t i o n  t o  a s s e s s  t h e  r e a l i t y  o f  t h e  i m p a c t  of 

t h e  i n t r o d u c t i o n  of o t h e r  crimes? e v i d e n c e  u p o n  j u r o r s .  T h e  

j u d i c i a l  interpre t a t i o n s  o f  R u l e  404 (b) b y  t h e  A l a s k a  A p p e l l a t e  

C o u r t s  r e f l e c t  c o n s i d e r e d  j u d i c i a l  j u d g m e n t s ,  b a s e d  u p o n  t h e  

e x p e r i e n c e  of reviewing h u n d r e d s  a n d  h u n d r e d s  o f  i n s t a n c e s  c a s e s  

d e a l i n g  w i t h  these issues. T h a t  j u d g m e n t  is t h a t  t h e  i n t r o d u c t i o n  

o f  s u c h  i n h e r e n t l y  p r e j u d i c i a l  i n f o r m a t i o n  s h o u l d  b e  l i m i t e d  t o  

t h o s e  i n s t a n c e s  in whi c h  t h e r e  is le g i t i m a t e ,  p r o b a t i v e  v a l u e  w h i c h  

o u t w e i g h s  the risk that a n  a c c u s e d  w i l l  b e  u n f a i r l y  c o n v i c t e d  f o r  

t h e  w r o n g  reasons. We c o n c u r  in t h i s  j u d g m e n t .

U n d e r  404(b), as p r e s e n t l y  c o n s t r u e d ,  o t h e r  c r i m e s  e v i d e n c e  

w h i c h  is r e a l l y  o f fered f o r  a l e g i t i m a t e  r e a s o n  i s  r o u t i n e l y  

a d m i t t e d .  But evidence w i t h  t h e  p r i m a r y  e f f e c t  c f  u n f a i r l y  

p r e j u d i c i n g  the jux*y for n o  l e g i t i m a t e  r e a s o n  i s  e x c l u d e d .

S t r o n g  law e n f o r c e m e n t  is c e r t a i n l y  a d e s i r a b l e  g o a l ,  a n d  a 

s t r o n g  p o l i t i c a l  force. H o w e v e r ,  i n c r e a s e d  c o n v i c t i o n s  o b t a i n e d  b y  

m e t h o d s  w h i c h  promote p r e j u d i c e ,  a n d  n o t  a c c u r a c y ,  i n  t h e  f a c t -
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f i n d i n g  p r o c e s s  s h o u l d  n o t  b e  c o n f u s e d  w i t h  t h a t  l a u d a b l e  g o a l .  W e  

h a v e  an h i s t o r i c a l  c o m m i t m e n t  t o  p r o t e c t i n g  t h e  i n n o c e n t  fr o m  

w r o n g f u l  c o n v i c t i o n  in t h i s  c o u n t r y .  W e  b a l a n c e  t h e  t r e m e n d o u s  

r e s o u r c e  a d v a n t a g e s  e n j o y e d  b y  t h e  S t a t e  in t h e  c r i m i n a l  s y s t e m  by 

a c c o r d i n g  r i g h t s  to the a c c u s e d  w h i c h  g u a r a n t e e  t h a t  g u i l t  wil] 

o n l y  be found u p o n  p r o o f  b e y o n d  a r e a s o n a b l e  d o u b t  o f  a s p e c i f i c  

c h a r g e d  offense. L e g i s l a t i o n  l i k e  H B  105 u n d e r c u t s  t h e  c o n f i d e n c e  

t h a t  all of us c a n  h a v e  in t h e  p r o p e r  f u n c t i o n i n g  o f  o u r  j u d i c i a l  

s y s t e m  by d r a m a t i c a l l y  a n d  s u b s t a n t i a l l y  i n c r e a s i n g  t h e  r i s k  t h a t  

t h e  i n c r e a s e d  c o n v i c t i o n s  g a i n e d  by s u c h  l e g i s l a t i o n  w i l l  not 

c o m p o r t  w i t h  t h e  d e m a n d s  o f  f a i r n e s s  t o  w h i c h  w e  a r e  c o n s t i t u t i o n­

a l l y  c ommitted, b u t  wi l l  r a t h e r  r e f l e c t  a c o n v i c t i o n - a t - a n y - c o s t  

m e n t a l i t y .  T h i s  Bill w i l l  v e r y  l i k e l y  l e a d  t o  t h e  w r o n g f u l

c o n v i c t i o n  of i n n o c e n t  p e o p l e  w h o s o  o n l y  o f f e n s e  w a s  t h a t  t h e y  d i d

s o m e t h i n g  w r o n g  in the pas t .

E q u a l l y  u n d e s i r a b l e ,  a n d  p e r h a p s  m o r e  r a d i c a l ,  is t h e  p r o p o s e d  

a m e n d m e n t  to A l a s k a  R u l e  o f  C r i m i n a l  P r o c e d u r e  14 w h i c h  w o u l d  

c o d i f y  a l e g i s l a t i v e  j u d g m e n t  t h a t  " s h o w i n g  th a t  e v i d e n c e  of o n e  

o f f e n s e  w o u l d  n o t  be a d m i s s i b l e  d u r i n g  a s e p a r a t e  t r i a l  o f  a j o i n e d  

o f f e n s e  or a c o - d e f e n d a n t  d o e s  n o t  c o n s t i t u t e  p r e j u d i c e  t h a t  

w a r r a n t s  r e l i e f  u n d e r  t h i s  r u l e , "  W h a t  in t h e  w o r l d  is t h e  

e m p i r i c a l  b a s i s  for s u c h  a n  o b v i o u s l y  w r o n g  a s s e r t i o n ?  It is 

d i f f i c u l t  e n o u g h  for an a c c u s e d  p e r s o n  t o  g e t  a f a i r  t r i a l  w h e n  

e v i d e n c e  "of c r i m e s  o t h e r  t h a n  t h e  c h a r g e d  o f f e n s e  is a d m i t t e d  

p u r p o r t e d l y  for a l e g i t i m a t e ,  r e l e v a n t  p u r p o s e ,  T h e  a m e n d m e n t  t o  

t h e  j o i n d e r  rule, however, p u r p o r t s  t o  e x c l u d e  f r o m  t h e  c a t e g o r y  o f  

p o t e n t i a l l y  u n f a i r l y  p r e j u d i c i a l  m a t e r i a l ,  t h e  j o i n d e r  f o r  t r i a l  of 

w h o l l y  s e p a r a t e  c r i m e s  a s  t o  w h i c h  t h e r e  is n o t  e v e n  a c l a i m  of

i n t e r - a d m i s s i b i l i t y .  In s u c h  s i t u a t i o n s ,  t h e  l i k e l i h o o d  t h a t  t h e

a c c u s e d  w o u l d  b e  c o n v i c t e d  f o r  t h e  w r o n g  r e a s o n  —  t h a t  is, an 

i n f e r e n c e  of c r i m i n a l  p r o p e n s i t y  o r  c o n c l u s i o n  t h a t  t h i s  is j u s t  a 

b a d  p e r s o n  n e e d i n g  p u n i s h m e n t  —  is e x t r e m e l y  high. A n d  s i n c e  t h e  

e v i d e n c e  of e a c h  o f f e n s e  i s  a d m i t t e d l y  n o t  a d m i s s i b l e  t o  p r o v e  t h e  

o t h e r ,  the a b s e n c e  of a l e g i t i m a t e  j u s t i f i c a t i o n  f o r  t h e  p r e j u d i c e  

is a p p a r e n t .

T h e  w a y  R u l e  14 is p r e s e n t l y  a d m i n i s t e r e d ,  t h e  c o u r t  is free 

t o  c o n s i d e r  the e x t e n t  of p r e j u d i c e  w h i c h  m a y  r e s u l t  f r o m  a j o i n t
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t r i a l  on c h a r g e s  w h e r e  t h e  p r o o f  is n o t  i n t e r a d m i s s i b l e .  W h e r e  t h e  

r i s k  o f  u n f a i r  p r e j u d i c e  is s l i g h t ,  t h e  c o u r t  m a y  p e r m i t  a j o i n t  

t r i a l .  O n  t h e  o t h e r  hand, w h e r e  o f f e n s e s  a r e  l i k e l y  t o  h a v e  a 

p r e j u d i c i a l  e f f e c t  u p o n  a f a i r  c o n s i d e r a t i o n  o f  e a c h  o t h e r  if t h e y  

a r e  t r i e d  t o g e t h e r ,  and w h e r e  t h e  e v i d e n c e  p e r t a i n i n g  t o  t h e  

s e p a r a t e  o f f e n s e s  c o u l d  n o t  b e  a d m i t t e d  in s e p a r a t e  t r i a l s ,  t h e  

c o u r t  h a s  t h e  a u t h o r i t y  t o  p r e v e n t  w h a t  w o u l d  b e  t h e  o b v i o u s  a n d  

u n f a i r  p r e j u d i c e  e n g e n d e r e d  b y  a j o i n t  t r i a l .

A n  a d d i t i o n a l  a n d  u n f o r t u n a t e  r e s u l t  o f  a m e n d i n g  R u l e  14 as 

p r o p o s e d  w o u l d  b e  t h e  l i k e l i h o o d  t h a t  p r o s e c u t o r s  w o u l d  o b t a i n  

i n d i c t m e n t s  c o n t a i n i n g  m u l t i p l e  o f f e n s e s  as t o  m a n y  o f  w h i c h  t h e  

e v i d e n c e  w o u l d  b e  o f  d u b i o u s  s u f f i c i e n c y .  T h e  l i m i t a t i o n s  of R u l e  

4 0 4 ( b ) ( 1 )  c o u l d  b e  c i r c u m v e n t e d  a s  a p r a c t i c a l  m a t t e r  b y  s i m p l y  

c h a r g i n g  o t h e r  c r i m e  a l l e g a t i o n s  in t h e  i n d i c t m e n t .  T h e n ,  w h e t h e r  

t h e y  / ^ ^ ^ ^ ^ e p a r a t e l y  a d m i s s i b l e  or not, t h e  p r o s e c u t i o n  w o u l d

a c h i e v c r T h e  t a c t i c a l  a d v a n t a g e  o f  a j o i n t  t r i a l  o n  w h i c h  t h e  j u r y  

w o u l d  be e x p o s e d  t o  e v i d e n c e  w h i c h  w o u l d  f a c i l i t a t e  i m p r o p e r  

i n f e r e n c e s  of c r i m i n a l  p r o p e n s i t y  or b a d  c h a r a c t e r .

If t h e r e  is ^ r c e i v e d f t c r b e  a p r o b l e m  w i t h  t h e  c o n v i c t i o n  r a t e  

i n  c r i m i n a j  in t h i s  s t a t e ,  t h e  a p p r o p r i a t e  s o l u t i o n  is n o t

t o  c h a n g e r t h e  r u l e s  t o  m a k e  i t  e a s i e r  t o  u n f a i r l y  p r e j u d i c e  the 

p e o p l e  a c c u s e d .  T h e  s o l u t i o n s  l i e  i n  b e t t e r  i n v e s t i g a t i o n ,  

“p r e p a r a t i o n ,  a d v o c a c y ,  a n d  e x e r c i s e  o f  d i s c r e t i o n  b y  s t a t e  

p r o s e c u t o r s .

s i n c e r e l y  y o u r s ,

L A W  O F F I C E S  O F  S C H L E U S S  & M c C O M A S

Crames H. M c C o m a s  

C i o t i n e  S. S c h l e u s s
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March 5. 1993

f a r  J u s t i c e

R e p r e s e n t a t i v e  D a v e  D o n l e y  

P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

V i c t i m s  f o r  J u s t i c e  s u p p o r t s  H B  105. P a u l  

S t o c k i e r ,  an e x - d i s t r i c t  a t t o r n e y  w h o  is o n  t h e  B o a r d  
of V i c t i m s  f o r  J u s t i c e  w i l l  be r e p r e s e n t i n g  V F J  o n  

th i s  i m p o r t a n t  p u b l i c  h e a r i n g .

T h a n k  y o u  f o r  t h e  1991 A n t i - C r i m e  L e g i s l a t i v e  

p a c k a g e .  V i c t i m s  f o r  J u s t i c e  a n d  its m e m b e r s  w i l l  b e  
r e s p o n d i n g  in the u p  c o m i n g  m o n t h s .  T h a n k  y o u  a n d  
y o u r  c o l l e a g u e s  f o r  all y o u r  h a r d  w o r k .

S i n c e r e l y ,

J a n i c e  Lienhart

(907) 278-0977 619 East 5th Avonuo Anchorage. Alaska 99501
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AUilm Women'e Reeooice Center (AWRC); Arctic Women in Crtan (AWC); 

Bering See Women i  Group (BSWG); EmmoneA Women* SheUr;
Kodak Women'e Reeource A Crhli Center (XWRCC); 

Menileq Reglonei Women'! Crtrk Program; 
Tongeu Commmlty CouneelIng Center; Parent Aid Funly Support Center; 

Srrfe A Fee/ Free Environment (SAPE); SUuane Agelntt Ftrrily VMerce (SAFV);
Seward Lie Action Councj (SLAC), Southwestern AlatVe Counol 

lor the Prevention ol ChM SeiuaJ A uau t (SWACPCSA);
South Penlneula Women'! Senrcee (SPWS); 

Standing Together AgaJnit Rape (STAR); Tundra Women'! Ccellon (TWC);
Unalaikani Agprvl S aua i Areaut A Famdy Violtnce (USAFV), 

Vila/ Women'! Reiouroe Center (VWRC); 
Women InCmli Counseling A Aiintince (WICCA); 

Wcmon In Sale l-tomee (WISH); Women'! Reeouroe A Crlm Centir (WRCC)

F e b r u a r y  28, 1991

J u d i c i a r y  C o m m i t t e e
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s

P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  C o m m i t t e e  M e m b e r s :

The N e t w o r k  h a s  h a d  t h e  o p p o r t u n i t y  to d i s c u s s  i n f o r m a t i o n

p r e s e n t e d  at the r e c e n t  h e a r i n g  of HB 105 a n d  w o u l d  like to e x p r e s s  

its s u p p o r t  for the bill.

I have a t t a c h e d  s o m e  s t a t i s t i c s  on r a p e  c o m p i l e d  b y  the U.S.
S e n a t e  J u d i c i a r y  c o m m i t t e e  w h i c n  s p e a k  to the p r e v a l e n c e  of d a t e  or

a c q u a i n t a n c e  rape. The m a j o r i t y  of sexual a s s a u l t  is n o t  s t r a n g e r  

a s s a u l t  (e x c e p t  tor v e r y  v o u n a  q i r i s )  but is in f a c t  p e r p e t r a t e d  py 
s o m e o n e  w i t h  w h o m  tne v i c t i m  is a c q u a i n t e d .  W h e n  t h e s e  c a s e s  are 
r e p o r t e d  a n o  c o m e  to t r i a l  the p r i m a r v  issue a t  t r i a l  is t h a t  of 
c o n s e n t ,  a n d  j u r i e s  a r e  f a c e d  w i t h  a c o n t e s t  of c r e d i b i l i t y  b e t w e e n  

the d e f e n d a n t  and the v i c t i m .

S t u d i e s  i ndicate t h a t  it is c o m m o n  for r a p i s t s  to h a v e  ma n y

v i c t i m s  p r i o r  to the t i m e  t h e y  a r e  first c o n v i c t e d  of t h e i r  f i r s t  

o f f e n s e ,  a n d  indeed, to h a v e  r e c i d i v i s m  r a t e s  of a r o u n d  80% a f t e r
t h a t  c o n v i c t i o n .  It is a l s o  the c a s e  that r a p i s t s  o f t e n  d e v e l o p  a

c o m m o n  p a t t e r n  of b e h a v i o r  in l o c a t i n g  a n d  a s s a u l t i n g  t h e i r  v i c t i m s .

W h e n  a d e f e n d a n t  is a c c u s e d  of the r a p e  a n d  a t t e m p t e d  r a p e  of 3 
w o m e n  w i t h i n  the p e r i o d  of one m o n t h ,  as o c c u r r e d  in the c a s e  of 

V e l e z  v. State, a n d  a r g u e s  t h a t  he b e l i e v e d  t h a t  s e x  w a s  c o n s e n s u a l ,  
If t h o s e  c a s e s  are t r i e d  s i n g l y  the j u r y  is d e p r i v e d  of vital
I n f o r m a t i o n  as to the d e f e n d a n t ' s  p a t t e r n  of a c t i o n s  a n d  s t a t e  of 

m i n d .  The N e t w o r k  b e l i e v e s  t h a t  the r e s u l t  of s e p a r a t i o n  of t r i a l s  

in c a s e s  like V e l e z ,  in a n  a t t e m p t  to be ju s t  t o w a r d  the d e f e n d a n t ,

is b e i n g  m a n i f e s t l y  u n j u s t  t o w a r d  v i c t i m s .

A L A S K A  N E T W O R K  

D O M E S T I C  V I O L E N C E  

S E X U A L  A S S X u T t
130 Seward, N o . 301 • Juneau, Alaska 99801 • (9 0 7 )5 8 6 -3 6 5 0



J u d i c i a r y  C o m m i t t e e  

P a g e  Two

The N e t w o r k  b e l i e v e s  t r i a l  j o i n d e r  is a l s o  a p p r o p r i a t e  w h e n  

t h e r e  are m u l t i p l e  p e r p e t r a t o r s  a n d  a s i n q i e  v i c t i m ;  i.e., g a n g  
r a p e .  Aft e r  the t r a u m a  0 1  a r a p e ,  m a n y  v i c t i m s  s i m p l y  c a n n o t  face 

the p r o s p e c t  of trial a n d  c r o s s - e x a m i n a t i o n  as it is. A s k i n g  a r a p e  
v i c t i m ,  or c h i l d  sexual a s s a u l t  v i c t i m  to r e p e a t e d l y  t e s t i f y  at 

s e p a r a t e  t r i a l s  is so t r a u m a t i c  t h a t  it c a n  p r e v e n t  p r o s e c u t i o n  

b e c a u s e  the v i c t i m  s i m p l y  c a n n o t  g o  t h r o u g h  it.

The N e t w o r k  a p p r e c i a t e s  y o u r  c o n s i d e r a t i o n  of these i s s u e s .

S i n c e r e l y

C i n d y  s m i t h  
E x e c u t i v e  D i r e c t o r



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

F e b r u a r y  2 ,  J 9 9 1

R e p r e s e n t a t i v e  D a v e  D o n l e y  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .  O .  B o x  V  ( M S  3 1 0 0 )
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

A s  P r e s i d e n t  o f  t h e  A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e ,  I w o u l d  
l i k e  t o  e x t e n d  o u r  s u p p o r t  f o r  H o u s e  B i l l  1 0 5 .  T h e  a b i l i t y  t o  
p r o s e c u t e  m u l t i p l e  d e f e n d a n t s  a n d  j o i n  c h a r g e s  a g a i n s t  o n e  
d e f e n d a n t  h a v e  l o n g  b e e n  h a m p e r e d  b y  e x i s t i n g  c o u r t  r u l e s .

T h e  r e s u l t  o f  t h i s  h a s  b e e n  c o s t l y  in  t e r m s  o f  e x c e s s i v e  t r i a l s .  I n  
s o m e  c a s e s ,  t h e  a b i l i t y  t o  p r o s e c u t e  is  s e v e r e l y  h i n d e r e d ,  b e c a u s e  

c e r t a i n  t y p e s  o f  e v i d e n c e  a r e  e x c l u d e d .  T h e  c i t i z e n s  o f  A l a s k a  a r e  
t h e  v i c t im s  o f  t h i s  c u m b e r s o m e  s y s t e m .  T h e y  d e s e r v e  b e t t e r ,  a n d  

H o u s e  B i l l  1 0 5  w o u l d  h e l p  b a l a n c e  t h e  s c a l e s .

I f  I c a n  b e  o f  a n y  a s s i s t a n c e ,  p l e a s e  c o n t a c t  m e .

$ine<*rftl v.

D u a n e  S .  U d l a n d  
P r e s i d e n t
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P. O. Box V 
State Capitol 

Juneau, Alaska 99811 

(907) 465-4990

RE: H B  1 0 6  - I n c r e a s i n g  M a x i m u m  P e r i o d  o f  P r o b a t i o n

D A T E :  M a r c h  1, 1 9 9 1

I w o u l d  g r e a t l y  a p p r e c i a t e  i f  H B  1 0 6  c o u l d  b e  s c h e d u l e d  f o r  a 

h e a r i n g  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  T h e  l e g i s l a t i o n  w a s  
i n t r o d u c e d  b y  t h e  J u d i c i a r y  C o m m i t t e e  a n d  e x t e n d s  t h e  m a x i m u m  
p e r i o d  o f  p r o b a t i o n  f r o m  f i v e  y e a r s  t o  t e n  y e a r s .

B y  i n c r e a s i n g  t h e  m a x i m u m  a l l o w a b l e  p e r i o d  o f  p r o b a t i o n  t o  t e n  
y e a r s ,  H B  1 0 6  g i v e s  j u d g e s  g r e a t e r  f l e x i b i l i t y  in s e n t e n c i n g  
c r i m i n a l  d e f e n d a n t s .  U n d e r  c u r r e n t  law, j u d g e s  a r e  p r o h i b i t e d  f r o m  
p l a c i n g  d e f e n d a n t s _  o n  p r o b a t i o n  f o r  l o n g e r  t h a n  f i v e  y e a r s .

A  l o n g e r  p r o b a t i o n  p e r i o d  w i l l  a l l o w  f o r  g r e a t e r  a m o u n t s  o f  
r e s t i t u t i o n  t o  b e  p a i d  t o  v i c t i m s ,  w i l l  a l l o w  o f f e n d e r s  w h o  p o s e  
a h i g h  r i s k  o f  r e o f f e n d i n g  t o  b e  s u p e r v i s e d  f o r  l o n g e r  p e r i o d s  o f  
t i m e ,  a n d  f o r  a p p r o p r i a t e  o f f e n d e r s ,  w i l l  p r o v i d e  a l o w e r  c o s t  

a l t e r n a t i v e  t o  i n c a r c e r a t i o n .

H B  1 0 6  p a s s e d  t h e  H o u s e  u n a n i m o u s l y  a n d  i s  s u p p o r t e d  b y  t h e  
D e p a r t m e n t  o f  Law, t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  t h e  A l a s k a  
A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e ,  a n d  t h e  N e t w o r k  o n  D o m e s t i c  

V i o l e n c e  a n d  S e x u a l  A s s a u l t .

T h a n k  y o u  i n  a d v a n c e  f o r  y o u r  h e l p  a n d  a s s i s t a n c e  in s c h e d u l i n g  

t h i s  b i l l  f o r  a h e a r i n g .

JHousc of 'Kepri'simtatities
Hou s e  Judiciary Comm i t t e e  

Cha irman Dave Donley
M E M O R A N D U M

TO:

F R O M :

S e n a t o r  R i c k  H a l f o r d ,  C h a i r  
S e n a t e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e

D D : l h o
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HOUSE BILL NO. 106
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

11Y THE HOUSE JUDICIARY COMMITTEE

I n t r o d u c e d :  2 /J /9 1  

R e f e r r e d :  J u d i c i a r y ,  F i n a n c e

A BILL
FOR AN ACT ENTITLED

1 "An Act extending the maximum period of probation after conviction."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
3 * Section 1. AS 12.55.090(c) is amended to read:
4 (c) The period of probation, together with any extension, mav [SHALL] not exceed JO
5 | FIVE | years.
6 * Sec. 2. AS 12.55.090(c), as amended by sec. 1 of this Act, does not apply in the case of a
7 conviction for a criminal act committed before the effective date of this Act.

IIH0106a -1-
AW ."o.v U n d e r l i n e d  I DELETED TEXT BRACKETED]

HB 106
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TITLE: An Act Extending the Maximum CONTACT: Gayle A. Horetskl
Period of Probation Deputy Commissioner

BILL NO: HB 106 DATE: 2/8/91
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HB 106 extends, from five to ten years, the maximum period of probation 
to which a convicted criminal defendant can be sentenced. There may be 
situations In which the court wishes to continue probation supervision of 
an offender for longer than the five-year period now allowed by law.
This b i l l  would allow the courts the f l e x i b i l i t y  to fashion a sentence 
which best f i ts  a particular offense or defendant.
The Department of Public Safety supports this b i l l .

Richard L. Burton 
Commlssloner



w-~

A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

F eb ru ary  2, 1991

R ep resen ta tiv e  D ave D o n ley  
A lask a  S ta te  L e g is la tu re  
P. 0 .  Box V (M S 3100)
Juneau , AK 99811

D ear R ep resen ta tiv e  D o n ley ,

I am w riting  th is le tte r to ex p re ss  the su p p o rt o f  the A laska  
A ssociation o f C hiefs o f P o lice  for H ouse B ill 106. E x isting  law  only 
a llow s for im p o sitio n  o f five  years  o f  p ro b a tio n . W e support 
ex tend ing  th is to  ten years  as p ro p o sed  in y o u r bill.

P robation  can be an ex ce llen t tool in p ro tec tin g  the public . W e 
subm it, how ever, that ju d g e s  under cu rren t law  are too lim ited  and 
shou ld  be g iven  the ab ility  to req u ire  p e rso n s  co n v ic ted  o f  serious 
crim es to be m onito red  and  su p erv ised  fo r lo n g e r periods o f tim e 
w hen  n e ce ssa ry .

If  we can be any ass is tan ce  in the passage  o f your b ill, p lease  co n tac t 
m e .

S in c e re ly ,

D uane S. U dland 
P r e s id e n t





FISCAL NOTE

Revision D a t e : _________________________________

Title: "An A c t relating to immun i t y  of a

m u n i c i p a l  o m b u d s m a n  a nd  staff..."__________

Sponsor: P a r n e l l  et al._____________________

Requestor: ______________________________________

Expenditures/Revenues: (Thousands of Dollars)

STATE OF ALASKA
1991 LEGISLATIVE SESSION

C
No. 1
Bill Version: HB 130
(H) Publish Date: 2/22/91

Department Allected: C o m m u n i t y  & Regional Affairs

. B R U :  _ L o c a l  G o v e r n m e n t  A s s i s t a n c e _________________

Component: T r a i n i n g  an d  D e v e l op m e n t______________

COMPONENT SERIAL NO.

OPERATING F Y  92 F Y  93 F Y  94 F Y  95 FY 96 F Y  97

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL | |  \

REVENUE I I 1 1
F U N D I N G :  (Thousands of Dollars)

G E N E R A L  F U N D -0- -0- -0- -0- -o- -0-

F E D E R A L  F U N D S

O T H E R

TOTAL -0- -o- -0- -0- -0- -o-

POSITIONS:

F U L L - T I M E -0- -0- . - 0- -0- -0- -0-

P A R T - T I M E

T E M P O R A R Y

Estimate of current year impact:.

Prepared By: R e m o n d  H e n d e r s o n _____ Phone: 4 6 5 - 4 7 0 8

Division: A d m i n i s t r a t i v e  S e r v i ce s  D i r e c t o r _________________  [)aje; J l j / I /

i ' i  <1 o -  W  J
Approved by Commissioner:  * E d g a r  Biatc n f o r d ______________________________

A g e n c y  C o m m u n i t y  & Regi inal A f f a i r s  _____________________________  Date- T- “ .

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, O M B ,  &  Impacted Agency(ies).

Rev 10/90 C O M M I T T E E  C O P Y  P a g e _____ of



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S  

K e v i n  " P a t "  P a r n e l l
University - Midtown, District 10

(907)465-2647 
Stale Capitol, Rm. 128 

Juneau. AK 99801-1182

S P O N S O R  S T A T E M E N T

I  h a v e  i n t r o d u c e d  H ouse  B i l l  13 0,  "An A c t  r e l a t i n g  t o  
M u n i c i p a l  Ombudsman I m m u n i t y , "  t o  p r o v i d e  f o r  a  m u n i c i p a l  ombudsman 
a n d  s t a f f  t o  h a v e  i n  t h e  same f a s h i o n ,  im m u n i ty  t h a t  i s  c u r r e n t l y  
g r a n t e d  t o  t h e  s t a t e  ombudsman i n  A l a s k a .

I t  w i l l  e n s u r e  t h a t  a m u n i c i p a l  ombudsman c a n  c a r r y  o u t  t h e i r  
d u t i e s  a s  p r e s c r i b e d  by  law  w i t h o u t  r e s e r v a t i o n .  The p o t e n t i a l  was 
r e c o g n i z e d  f o r  a n  ombudsman t o  h e s i t a t e  t o  i n v e s t i g a t e  c e r t a i n  
m a t t e r s ,  o r  r e s e r v e  c r i t i c i s m  o f  a g e n c i e s  a n d  o f f i c i a l s ,  b a s e d  on 
a  t h r e a t  o r  f e a r  o f  c i v i l  a c t i o n  b e i n g  b r o u g h t  a s  a  r e s u l t  o f  
c a r r y i n g  o u t  t h e i r  o f f i c i a l  d u t i e s .

CSHB 130 (JUD)am w o u ld  p r o v i d e  c i t i z e n s  who w i s h  t o  r e p o r t  
m a t t e r s  t o  a  m u n i c i p a l  ombudsman, o r  w i t n e s s e s  com ing  b e f o r e  an  
ombudsman, t h e  c o n f i d e n t i a l i t y  t o  w h i c h  t h e y  a r e  e n t i t l e d .  I t  
w o u ld  a l s o  r e s t r i c t  t h e  i m m u n i ty  t o  o n l y  a p p l y  t o  an  o f f i c e  o f  a 
m u n i c i p a l  ombudsman t h a t  i s  e s t a b l i s h e d  by  o r d i n a n c e  o r  c h a r t e r  and  
r e q u i r e s  c o m p l i a n c e  w i t h  s p e c i f i e d  ombudsman d u t i e s .

The A m e r i c a n  B a r  A s s o c i a t i o n  h a s  a d o p t e d  a  r e s o l u t i o n  w i t h  
m o d e l  ombudsman o r d i n a n c e  s t a t u t e s  t h a t  i n c l u d e  s i m i l a r  p r o v i s i o n s .  
The c o u r t s  h a v e  r u l e d  v a l i d  t h e  s t a t u t e s  p r o t e c t i n g  t h e  ombudsman.

Im m u n i ty  f o r  t h e  Ombudsman o f f i c e  i s  s u p p o r t e d  b y  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  A s se m b ly  a s  s t a t e d  i n  t h e  r e s o l u t i o n  
u n a n i m o u s l y  a p p r o v e d  on M arch  5 ,  1991 .  The A n c h o r a g e  M u n i c i p a l
Ombudsman o f f i c e  was e s t a b l i s h e d  n o t  o n l y  b y  c i t y  o r d i n a n c e ,  b u t  
i s  a l s o  p a r t  o f  t h e  c i t y  c h a r t e r  w h i c h  g u a r a n t e e s  t h e  r i g h t  t o  t h e  
a s s i s t a n c e  o f  a m u n i c i p a l  ombudsman i n  d e a l i n g  w i t h  g r i e v a n c e s  and  
a b u s e s .

Committees: Judiciary, Labor & Commerce, Military & Veterans Affairs 
Budget Subcommittee, Administration



O f f i c i a l  B u s in e s s

A l a s k a  S t a t e  L e g i s l a t u r e
(907) 465-2647

H O U S E  O F  R E P R E S E N T A T I V E S  s w c . lp i ,o i .Rm . iz s

K e v i n  " P a t "  P a r n e l l
U n iv e rs ity  - M id tow n , D is t r ic t 10

Juneau, AK 99801-1182

SECTIONAL ANALYSIS

S e c t i o n  1 .  AS 0 9 . 6 5  i s  amended by a d d i n g  a  new s e c t i o n .

S e c .  0 9 . 6 5 . 0 7 5 .

(a)  A c i v i l  a c t i o n  c a n n o t  b e  b r o u g h t  a g a i n s t  t h e  
m u n i c i p a l  ombudsman a n d  s t a f f ,  f o r  a n y t h i n g  t h e y  h a v e  d o n e  i n  
p e r f o r m i n g  t h e i r  d u t i e s ,  a s  p r e s c r i b e d  by o r d i n a n c e  o r  c h a r t e r .

T h i s  d o e s  n o t  a p p l y  i f  t h e  a c t ,  s t a t e m e n t ,  o r  o m i s s i o n  
c o n s t i t u t e d  a  g r o s s  n e g l i g e n c e ,  o r  r e c k l e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t .

(b) The m u n i c i p a l  ombudsman o r  member  o f  s t a f f  may n o t  
t e s t i f y  i n  c o u r t  r e g a r d i n g  t h e  e x e r c i s e  o f  o f f i c i a l  d u t i e s  o f  t h e  
ombudsman e x c e p t  a s  may b e  n e c e s s a r y  t o  c a r r y  o u t  r e s p o n s i b i l i t i e s  
o f  t h e  ombudsman b y  o r d i n a n c e  o r  c h a r t e r .

Committees: Judiciary. Labor & Commerce. Military & Veterans Affairs 
Budget Subcommittee, Administration



S t a t e  o f  A l a s k a  

m b u c i s m a n
Duncan C. Fowler

May 14,1991

Senator R ick H alford, Chairm an 
Senate Judiciary C om m ittee 
Post Office Box V 
Juneau, A laska 99811-3100

R E: CSI-IB-130(JUD)Am 
M unicipal O m budsm en

Y ou asked m e for com m ents about, the  concept of granting m unicipal 
om budsm en the privilege not to testify in court proceedings and im m unity from  civil 
suit.

CSH B -130(JU D )A m  started  its legislative "career" as a sister bill to SB-120.
I support the bill. I t supports the  om budsm an concept. I believe it will help  local 
governm ent om budsm en provide b e tte r legislative oversight of m unicipal program s.

T he H ouse hearing process im proved HB-130 by ensuring the m unicipal 
om budsm an office would be established by ordinance or charter and m ust m eet 
certain  standards. It also lists the  responsibilities of the om budsm an w hich m ust be 
adopted  by local law before the provisions of the bill becom e effective locally. It 
incorporated  criticisms offered by the A nchorage adm inistration.

This bill has been  supported  by a wide variety of Alaskans. T he A nchorage 
Assembly and the A laska M unicipal League have formally gone on record  
supporting the bill. O f special in te rest to me was the support provided by the 
.Anchorage School Superin tendent and School Board. Tnote tha t just th is past fall 
A nchorage voters placed the school district under the  m unicipal om budsm an's 
jurisdiction. I was p leased to see the school board 's quick support for the  m unicipal 
om budsm an office.

T he concepts of im m unity from  suit and the privilege of not testifying in 
judicial actions is reflected  in all o f the model om budsm an legislation. T he H arvard 
Journal on Legislation, T he A m erican B ar .Association and the In ternational Bar 
A ssociation, in resolutions or m odel acts, all recom m end such provisions for 
legislative om budsm en.

T here  are many parallels betw een an om budsm an and a m ediator, but 
om budsm en are officers of governm ental legislative bodies, many m ediators are 
private practitioners. And, I find it of interest that according to the recen t A m erican 
B ar Association study L eg isla tion  on  D ispu te  R eso lu tion , over 40 states have granted 
som e or all of these privileges to m ediators. I have enclosed a m arked and

Reply to:

P.O. Box 102636 
Anchornge, AK 99510-2636 
(907) 277-8846 
(800) 478-2624

P.O. Box WO 
Juneau. AK 99811-3000 
(907) 465-4970 
(800) 478-4970

P.O. Box 74358 
Fairbanks. AK 99707-4358 
(907) 452-4001 
(800)478-3257



Senator Halford - 2 - date

highlighted excerpt of the study which speaks to these issues. (If you would like to 
have the en tire  study, let me know.) It directly relates to  your concerns about 
H B  130/SB 120.

Again, I do support the passage of CSH B-130(JU D )A m . It will not affect my 
office as it applies only to local governm ents. I do see it as good public policy to 
encourage local governm ents to take responsibility for the provision of local 
services. This bill does encourage that by providing reasonable protections to a 
local om budsm an office.

P lease let m e know if you have any questions.

Sincerely,

D uncan C. Fowler 
O m budsm an

D C F:pjc
E nclosure



April 30, 1991

Position Paper

CS HB 130 (Jud iciary) am - Im m unity  o f M un ic ipa l O m budsm an

The Alaska Municipal League, which represents 125 local governments and their 
citizens throughout the State of Alaska, supports CS HB 130 (Judiciary) am. This 
legislation would grant immunity from civil action and privilege not to testify about 
certain matters to a municipal ombudsman and the staff of the ombudsman's office.

Under the provisions of the bill, which are consistent with model legislation on 
ombudsmen, no civil action could be brought against either a municipal 
ombudsman or the ombudsman’s staff for anything done, said, or omitted in 
performing the duties of the office as established by ordinance or charter, except 
in cases of gross negligence or reckless or intentional misconduct. !n addition, they 
could not testify in court regarding a matter involving their official duties except as 
necessary to carry out the responsibilities of the office. The protection would apply 
only when the ordinance or charter establishing the office of ombudsman included 
specific provisions.

If enacted, HB 130 would not only afford protection to municipal ombudsmen and 
their staffs that is comparable to the protection granted to the state ombudsman’s 
office, it would also help to ensure confidentiality for citizens seeking assistance 
from a municipal ombudsman comparable to the protection they would have if they 
sought assistance from the state ombudsman. HB 130 would correct the inequity 
that currently exists between citizens of municipalities that contract with the office 
of the state ombudsman for services and those that have established their own 
locally funded ombudsman’s office.

AML supports the House Judiciary CS for HB 130, as amended.

Member of the Notional League of Cities ana the National Association of Counties



M u n i c i p a l i t y

A n c h o r a g e

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907)343-4433
TOM FINK,
MAYOR

OFFICE OF THE MUNICIPAL M A N A Q E R

A p r i l  3 ,  1992

S e n a t o r  R i c k  H a l f o r d ,  C h a i rm an  
S e n a t e  J u d i c i a r y  C o m m it te e  
P . O .  b o x  V

J u n e a u ,  A l a s k a  99811

Re:  HB 1 30 ,  M u n i c i p a l  Ombudsman Im m uni ty

D e a r  S e n a t o r  H a l f o r d :

A t t a c h e d  i s  t h e  A d m i n i s t r a t i o n ' s  p o s i t i o n  p a p e r  o p p o s i n g  HB 130 ,  
M u n i c i p a l  ombudsman Im m u n i ty .  P l e a s e  p r o v i d e  c o p i e s  o f  o u r  
p o s i t i o n  t o  t h e  members  o f  y o u r  c o m m i t t e e  f o r  t h e  h e a r i n g  on  t h i s  
b i l l  A p r i l  7 t h .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  f e e l  f r e e  t o  c o n t a c t  me.

V e ry  t r u l y  y o u r s ,

M u n i c i p a l  M anage r

A t t a c h m e n t



M U N I C I P A L I T Y  O P  A N C H O R A G E  
1 0 9 2  L E G I S L A T I V E  P R O G R A M

L E G I S L A T I V E  I S S U E D

T I T L E ;  H B  13 0 a n d  S B  1 2 0 , M u n i c i p a l  o m b u d w u i n 1 a I m m u n i t y

The M u n i c i p a l i t y  o f  A n c h o ra g e  o p p o s e s  IIB 130 a n d  SB 120 
w h i c h  w o u ld  p r o v i d e  f o r  Ombudsman i m m u n i ty .  W h i l e  a t  
f i r s t  g l a n c e  t h i s  l e g i s l a t i o n  may seem a t t r a c t i v e ,  we 
b e l i e v e  i t  s u f f e r s  f ro m  s e v e r a l  s e r i o u s  d e f e c t s .  As t o  
SB 1 2 0 ,  t h e  b l a n k e t  Im m uni ty  g r a n t e d  t o  M u n i c i p a l  
ombudsman an d  t h e i r  s t a f f  w ou ld  go  f a r  b e y o n d  t h e  
t r a d i t i o n a l  f o r m s  o f  im m u n i ty  f o r  g o v e r n m e n t a l  a c t i v i t i e s  
w h i c h  a r e  e n t i t l e d  t o  im m u n i ty  u n d e r  AS 9 . 6 5 . 0 7 0 .  I t  
a p p e a r s  t h a t  HB 130 i s  t h e  p r e f e r r e d  v e r s i o n  a t  t h i s  
t i m e ;  h o w e v e r ,  e v e n  t h i s  v e r s i o n  r e p r e s e n t s  a  p o o r  p o l i c y  
c h o i c e .

The  p r o p o s e d  HB 130 w ou ld  a f f i r m a t i v e l y  p r o h i b i t  a n  
Ombudsman o r  h i s / h e r  s t a f f  f rom  t e s t i f y i n g  i n  c o u r t  
e x c e p t  a s  may b e  n e c e s s a r y  t o  c a r r y  o u t  r e s p o n s i b i l i t i e s  
e s t a b l i s h e d  b y  o r d i n a n c e  o r  c h a r t e r .  T h i s  p r o h i b i t i o n  
w o u ld  a p p a r e n t l y  p r o h i b i t  t e s t i m o n y  i n  c r i m i n a l  t r i a l s  
a n d  i n  a c t i o n s  a g a i n s t  a  m u n i c i p a l i t y  a r i s i n g  o u t  o f  
g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s  o r  e v e n  i n t e n t i o n a l  
m i s c o n d u c t  o f  ombudsmen o r  t h e i r  s t a f f .  The  s e a r c h  f o r  
t r u t h  i n  c r i m i n a l  p r o c e e d i n g s  s h o u l d  n o t  b e  h a m - s t r u n g  by  
t h i s  k i n d  o f  r e s t r i c t i o n .

S i m i l a r l y ,  t h e  i n t e n t  t o  s u b j e c t  an  ombudsman o r  h i s / h e r  
s t a f f  t o  r e s p o n s i b i l i t y  f o r  c o n d u c t  w h ic h  c o n s t i t u t e s  
g r o s s  n e g l i g e n c e  o r  r e c k l e s s n e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t  i n  s u b s e c t i o n  (a)  o f  t h e  p r o p o s e d  AS 9 . 6 5 . 0 7 5  
i s  f r u s t r a t e d  b y  t h e  p r o h i b i t i o n  on t e s t i m o n y  i n  
s u b s e c t i o n  (b) o f  t h a t  s e c t i o n .  U n l e s s  a  p r o v i s i o n  o f  a 
m u n i c i p a l  c h a r t e r  o r  o r d i n a n c e  r e q u i r e s  t h e  Ombudsman t o  
t e s t i f y  i n  c r i m i n a l  m a t t e r s ,  o r  c a s e s  a r i s i n g  o u t  o f  t h e  
a c t i o n s  o f  t h e  Ombudsman o r  h i s / h e r  s t a f f ,  t h e  l a n g u a g e  
r e g a r d i n g  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t  i s  w i t h o u t  e f f e c t .

The p r o p o s e d  l e g i s l a t i o n  i n  e f f e c t  g r a n t s  t o  t h e  
Ombudsman a n  u n l i m i t e d  l i c e n s e  t o  d e fa m e  o t h e r s .  T h e r e  
i s  no  a s s u r a n c e  t h a t  i n d i v i d u a l s  c r i t i c i z e d ,  e v e n  
w r o n g l y ,  by  t h e  ombudsman w i l l  h a v e  t h e  o p p o r t u n i t y  t o  
r e p l y  t o  s u c h  c r i t i c i s m .  No r e a l  p r o t e c t i o n  i s  a f f o r d e d  
t o  a n  i n d i v i d u a l  who m i g h t  b e  d e fa m e d  by t h e  i n a c c u r a t e

(more)



H B  13 0 ,  a n d  S B  1 2 0  M u n i c i p a l  o m b u d s m a n 'a I m m u n i t y  

C o n t i n u e d

a s s e r t i o n s  o f  t h e  Ombudsman,

F i n a l l y ,  t h e  a r g u m e n t  t h a t  " t h e  s t a t e  h a s  s u c h  a  l a w ,  
t h e r e f o r e  we s h o u l d  h a v e  one  a l s o "  i s  n o t  c o n v i n c i n g .  
T he  m a j o r i t y  o f  t h e  s t a t e s  do n o t  h a v e  s i m i l a r  
l e g i s l a t i o n .  Only  t h e  s t a t e s  o f  A l a s k a ,  H a w a i i  a n d  
N e b r a s k a  g r a n t  s i m i l a r  im m u n i ty  t o  t h e i r  Ombudsman. 
T h e r e  a r e  no p u b l i c  o f f i c i a l s  who s h o u l d  b e  o u t s i d e  o f  
t h e  c i v i l  l a w ,  b e  t h a t  o f f i c i a l s  o f  t h e  s t a t e  o r  i t s  
p o l i t i c a l  s u b d i v i s i o n s .

c o n t a c t :  R i c h a r d  L.  McVeigh, M u n i c i p a l  A t t o r n e y
P h o n e :  3 4 3 - 4 5 4 5
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20)  l i a b i l i t y / q u a l i f i c a t i o n s

S l a t e

a )  C a l i f o r n i a
b)  C o l o r a d o  • y /$*■>•-

c)  F l o r i d a

d) I l l i n o i s
e)  Iowa
f) Louisiana
g) Maine
h) M ic h i g a n

L) M in n e s o ta

j ) New H a m p sh i re  
k) New York

1) N o r t h  C a r o l i n a  
m) O h io  
n) Oklahoma

o)  o r e a o n  
p)  T e x a s

M AR 1 2  1991

q )  V i r g i n i a  

r )  W i s c o n s i n

Post-h"* brand 1axv sm'ntal memo 7571 »o/p*p« ► > j

10 2%0. J th s u ? j7 / /  J & c U -f From m / s

Depi.

F#X* tf- h  'b  — “5Z><e> / f « *  3 ^ 4 .7 a 0

(1980)

^0 44.108

f a m i l y  Law A c t  S e c ,  4607 
R e f l o I u t i U L J l l  

S e c .  1 3 - 2 2 - 3 0 1  (1 9 8 3 ;  • 
amended 1988)

J.,9.8.7, S e c .  4 4 ,1 0 1 1  
(amended 1990)

R e s o l u t i o n _ A c t ( i9B 7)
S e c .  6 7 9 .1  (1985)
S e c ,  9 :3 5 1  
4 S e c .  .18 (1989)
EtLflput e  R e s o l u t i o n  P rog ram  A c t  
S e c .  2 7 . 1 5 ( 5 1 )  (198ft)
S a c .  4 9 4 .0 1  (1984)
S e c .  5 7 2 .3 1  (1986)
Chap.  268 (1 9 8 9 )
S l sftutfi  .R&ttOlutlc>n..Act A r t .  21-A 
S e c ,  8 4 9 (a )
A r t .  4 3 ( B ) ,  S e c .  1 - 5 3 9 . 1 0  
S e c .  1 7 9 .0 1  (1989)
D-lilPUtg- R e s o l u t i o n  A c t  12 S e c .  1801 
1313 ( 1 933 ;  am ended  1985 ;  r u l e e  &
prr.f?dduro« ado ta to d /  100C)
Coe.  06•100  t o  210 (1989)
A l t e r n a t i v e  M o t h oclo u Z D i s p u t e  

Re s o l u t i o n  .Act  T i t .  7 ,  S e c .  1 5 4 . 0 0 1  

154 . O ^ - j C i v i l  P r a c t i c e  a n d  Remedies  
(1987 p
C o n f i d e n t i a l i t y  i n  M e d i a t i o n  A c t  Sec.
8 . 0 1 - 5 8 1 . 2 1  t o  8 . 0 1 - 5 8 1 . 2 3  (1988)  
C i n .d -G u s to d v ,  P l a c e m e n t ,  an d  
V i s i i a s i a a  ( W i s c o n s i n  A c t  355) (1987) 
S e c .  6 6 5 .4 2  t o  6 6 5 .6 8  (1985)

to

to

21)  PROPERTY 

S l- g te

a)  C a l i f o r n i a
b )  Coloi.aUu
c )  H a w a i i

d)
« )

M aine
N o r th D ako ta

S t a t u t e

C h a p t e r  22 ( 1 9 8 9 ) /
S e c ,  3 2 - 1 - 1 0 0 6  (1989)
S e c .  5 1 4 ( A ) - 1 2 1  t o  5 1 4 ( A ) - 1 2 7  (1984) 
S e c .  5 1 3 -2  (1 9 7 5 )
S e c .  1 7 1 - 6 ( 9 )  (2.962)- 
S e c .  182-3  (1 9 6 5 )
Sec.  2 0 5 - 5 . 1 ( a )  (1983)
C h a p t e r  40 (1 9 9 9 )
S e c .  2 6 . 1 - 2 2 - 1 1  (1983? amended 1987)
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2 0 )  L I A B I L I T Y / Q U A L I F I C A T I O N S

a)  ' C a l i f o r n i a
b) C o l o r a d o

c )  F l o r i d a

d) I l l i n o i s  
6) Iowa
f j  L o u i s i a n a
g) Maine
h) M ic h ig a n

i )  K i n n e o o t a

j )  New H am p sh i re  
k) New York

1) N o r t h  C a r o l i n a  
m) Ohio  
n) Oklahoma

o)  o r e a o n  
p)  Te x as

c )  V i r g i n i a  

r )  W i s c o n s i n

21)  PROPERTY 

S t a r e

a)  C a l i f o r n i a
b)  C o ld i f ldu
c )  H a w a i i

d) Maine
e )  N o r th  Dakota

F_cmllv_ Law A ct  S e e .  4607 (1980)  
D i s p u t e  R e s o l u t i o n .  Act  
S e c .  1 3 - 2 2 -3 0 1  ( 1 9 8 3 ;  • 
amended 1988)
ADR Act  o f  1987, S e c .  4 4 .1 0 1 1  t o  4 4 . 1 C  
(amended 1990)
D i s p u t e  R e s o l u t i o n  A c t ( 1987)
S ec .  6 7 9 .1  (1985)
S e c .  9 :3 5 1  
4 S e c .  18 (1 9 8 9 )
D i s p u t e  R e s o l u t i o n - P r o a r a m ^ & c t  
S e c .  2 7 . 1 5 ( 5 1 )  (1988)
S e c .  4 9 4 .0 1  (19.84)
S e c .  5 7 2 .3 1  (1986)
Chap, 268 (1 9 8 9 )
D i s p u t e  R e s o l u t i o n  A ct  A r t .  21-A 
S e c ,  8 4 9 (a )
A r t .  4 3 ( B ) ,  S e c .  1 - 5 3 9 .1 0  
S e c .  1 7 9 .0 1  (1989)
D i s p u t e  R e s o l u t i o n  A c t  12 S e c . 1801 t c  
1613 ( 1983 ;  amended 1985 ;  r u l e s  & 
p r o c o d u r o s  a d o p t e d ,  1D0G)
Cac ,  3 6 .1 0 0  t o  210 (1989)
A l t e r n a t i v e  Mo-thodg u f  p i g p u t g  
R e s o l u t i o n  A c t  T i t .  7 ,  S e c .  1 5 4 .0 0 1  t  
154 .0 7 3  C i v i l  P r a c t i c e  a n d  Remedies  
(1987)
C o n f i d e n t i a l i t y  i n  M e d i a t i o n  A c t  Sec.
8 . 0 1 - 5 8 1 . 2 1  t o  8 . 0 1 - 5 8 1 . 2 3  (1988)
C h i I d - C u s t o d y .  . P l a c e m e n t , and 
v i s i t a t i o n  ( W i s c o n s i n  A c t  355)  (1987) 
S e c .  6 6 5 .4 2  t o  6 6 5 .6 8  (1985)

8 > a tu  y.e

C h a p t e r  22 ( I S 8 9 ) /
S e c ,  32-1-16136 ( 1989)
S e c .  5 1 4 ( A ) - 1 2 1  t o  5 1 4 ( A ) -1 2 7  (1984) 
S e c .  5 19 -2  (1975)
S e c .  1 7 1 - 6 ( 9 )  ( 1962 )- 
S e c . 182-3  (1965)
S e c .  2 0 5 - 5 . 1 ( a )  (1983)
C h a p t e r  40 (1989)
S e c .  2 5 . 1 - 2 2 - 1 1  (1 9 8 3 ;  amended 1987)



,'PENDIX C,

A i .a 3Ka  St a t u t e s

L e g is l a t u r e

Ch ap t e r  55. O ff ice  of the Om budsm an .

Sec. 24.55.240. Judicial review. A, proceeding or decision of the 

o m b u d s m a n  m a y b e  reviewed i:i superior court only to determine if it 

is contrary to the provisions cf this chapter. (.5 1 ch 22 S L A  19753

Sec. 24.55.250. I m m u n i t y  of the o m b u d s m a n .  A  civil action m a y  

not be brought against the o m b u d s m a n  or a m e m b e r  of the 

o m b u d s m a n’s staff for anything done, said or omitted in performing 

the ombudsman's duties or responsibilities under this chapter. (§ i eh 

32 S L A  1975)

Sec. 24.552260. O m b u d s m a n ' s  privilege not to testify. The 

o m b u d s m a n  a n d  the staff of the o m b u d s m a n  m a y  not testify in a court 

regarding matters coming to their attention in the exerr.se or 

purported exercise of their official duties except as m a y  be necessary 

to enforce tr.e provisions of this chapter. * § i ch 32 S L A  1375)
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AI-auka Sta.TUT£3

A rt ic le  -t. O ld o r A luoUuna C omm iss ion .

S e c . 4 4 .2 1 .2 3 1 . O f f ic e  o f  th e  lo u g  t e rm  c a r e  o m b u d s m a n ,
(a ) T he  o ffice  o f the long  te rm  ca re  om budsm an  is e s ta b lish ed  m T b e  
com m iss ion .

(b ) T h e  om budsm an  s h a ll be h ired  by the c om m iss ion . A  m em be r c f 
the  com m iss ion  who has a f in a n c ia l in te re s t in  a long  te rm  ca rc  fa c i l­
ity  in  the  s ta te , o r who has  an y  o th e r c o n flic t o f  in te re s t , m ay  not 
p a rtic ip a te  in  the h ir in g  o f the om budsm an . T h e  om bud sm an  is a f u l l ­
tim e  p os ition  in  the c la s s ifie d  se rv ice .

(c) T he  om budsm an  m ay  n o t h ave  a fin a n c ia l in te re s t in  a  long  
te rm  care  fa c i li ty  in  the s ta te . T h e  com m iss ion  s h a l l adop t re g u la t io n s  
to en su re  th a t the om bud sm an , and em p loyees  and  v o lu n te e rs  o f  the 
o ffice , do n o t h ave  a c on flic t o f  in te re s t o r  an  app ea ran c e  c f  a c o n flic t o f  
in te re s t . (§ 2  ch 108  S L A  1 9 8 8 )

Sec. 44.21.235. C o n f id e n tia lity , (a) Records obtained or m a in ­
tained by the ombudsman are confidentia l, are no t subject to inspec­
tion or espying under AS 09.25.110 —  09.25.120 and. except as pro- 
viaed m ' b) o f th is section, may be ciscicsed on ly at the discretion of 
tr.e omoudiman.

ib) The iden tity of a complainant cr an aider A luskar. on wnose 
ber.ul" 
of the 
by cc
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1989  A M E N D M E N T S

A bill to be en t i t le d  ...............................

A fl ACt relating to alternative dispute te s o lu t io n ; am end ing  3 . 4-t.iut, r ,^ . ; o t u tm g  
HUiliO iutw icm fo r  the a p p ro p r ia t io n  o f  r*v»nu» t o r the- le vy in g  n f  a serv ice  charge ,  
p u rsu a n t  to ft valid  pub lic  p u rp o s e ,  to f u n d  ce r ta in  c o n c i l ia t io n  se rv ices ;  a m e n d in g  s. 
4 4 .3 0 2 , F .S .; req u ir in g  a s s ig n m e n t  o f  c e r ta in  d ispu tes  in v o lv in g  ch ild  cu s to d y ,  
v is i ta t ion , an d  ch ild  s u p p o r t  to ex is t ing  m e d ia t io n  p rog ram s; a m e n d in g  s. 4 4 .3 0 3 , F .S .; 
p ro v id ln s  a cad oft a rb it ra to r 's  fees: d i re c t io n  th* Sup rem e C o u rt to en co u rag e  the use 
o f  vo lu n ta ry  a rb i t ra to rs ;  p ro v id in g  th a t  v o lu n te e r  a rb i t r a to r s  shall be r e tm o u r s e a  to r  
expenses; p ro v id in g  for  discretionary lu ihc t  than m an d a to ry  asscsarnont of oO£t« u n d a r 
certa in-eirc jinu ts tnft .-v  a m e n d in g  J. 44 .304. F .S .: p ro v id in g  e x c e p t io n s  to d ispu tes  
w m c n  m ay  00 r e f e r r e d  to vuiuumry UiiiUiuu mWlwavivn; ureating «. -t 1.00*7, r .e . i  
p ro v id ing  th a t  m e d ia to r s  a n d  a rb i t r a to r s  shall  have ce r ta in  im m u n i ty ;  c rea t in g  s, 
4 4 .3 0 8 , F .S .; p ro v id in g  f o r  f u n d in g  m e d ia t io n  and  a rb i t r a t io n  se rv ices ;  p ro v id in g  an 
e f fe c t iv e  da te .

r® It  E n ac ted  by the L e g is la tu re  o f  the State o f  F lo r id a ;

£

PBd-

Section  I ,  S ec tion  4 4 .1 0 1 , F lo r id a  S ta tu tes , is am ended to read : 

4 4 .1 0 1  F a m ily  M ed ia t io n  < t . c o n c i l ia t e s ,s e rv ic e s .

( 1 )  A  c ou n ty  m ay  e s tab lish  a  fa m i ly  m ed ia tion  o n  c on c ilia tio n . se rv ice  to assist parties in 
resolving a n y  c o n tro v e rs y  in v o lv in g  th e  fa m i ly .

( 2 )  T h e  c o u rt  on  its ow n  m o tio n  o r  on  m o tion  o f  a p a rty  m ay  re fe r  the parties to this 
ifcrvice.

( 3 )  N o tw ith s tan d in g  the  p ro v is io n s  o f  s. 1 19 .1 4 , a ll o ra l o r  w ritte n  com m un ica tion s  in 
roK rd laclon <3T nenoiilac iert praeo*ctan(;o a»a tw m p t  frA m  rmi ra n t lirem sn t! o f  Chapter 1 19 and Sri2.ll be 
Pooafiden tsa i ar.d in a d m iu ib i*  su ev iden t** in nny .cubxeauen: ieaa i p ro c e ed in g , un less the both  parties 
?#gree o th e rw iss . T h is  e x em p tio n  is s u b je c t to the O pen G o v e rn m e n t Sunset R e v iew  a c ; m

ecordance w ith  s. 1 1 5 .1 4 .

( 4 )  A fa m i ly  m e d ia t io n o c .o o .n c ii ia i ia c . se rv ice  is h e re b y  d e c la re d  to se rve  a v a lid  p ub lic  
;purpcse , T h e  bea rd  o f  c o u n ty  c om m iss io n e rs  m ay  su pp o rt sucn a se rv ice  b y  a p p ro p r ia t in g  moneys 
fjfrom c ou n ty  revenues c r  by  le v y in g  a se rv ic e  charge c f  no m ore  than  S2 on an y  c irc u it  c ou rt 
^.proceeding.

p ■ * n11 v>« !tri>r»Uv r o n s t r u e d  in o rd e r  to o s r ry  ou t
^ e ffe c tiv e ly  the p u rp o s e : c f  th is s e c t io n .

itftctioft i ,  S u b fe c rio n  ( i )  n r  x^ction 4 4 ,3 0 2 . F lo r id a  S tatu tes, is” am ended  to read :

4 4 .3 0 2  C o u r t - o rd e re d  m ed ia t io n .

(1) E x cep t  as p r o v id e d  by  ru les p ro m u lg a te d  py m e  S u p re m e  C o u r t ,  a  c o u r t ;

2 fsd M ay  re fe r  all o r  a n y  p o r t io n  o f  a con tes ted  civil a c t io n  f i l led  in a c i rc u i t  cou rt  in,
• j M  f h t a  '« I d isp u te  ts to an v .is su e ;
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t k l  M qv f fc f^ r .u ll Q f-ArLV^a^rt?^n o f  any oouU nleU  g lv lh  a cU vn  fli« U  Jn COUntv cnrnt <nwk:-.L  ...... U ~ *. .W *,*/ —uJUUii*

l l i  Mav.refer alligsugS-ttlaiinK to custody, visitation. or child support with m* ^^ntinn. 
of those casts wh«rfi their*. U.j / iv HUtnru.flJLdnmafcria. m'nUiiai. «v%ftds<»»w>n, if uWMvycuiie 
mediation program has bean established in the circuit or county over which the court has jurisdiction,

Section 3. Subjections (2) and (5) of section 44.303, Florida Statutes, are amended to read;

44.303 Court-ordered, nonbinding arbitration.

(2) Arbitrators shall be selected and compensated in accordance with rules adopted by the
Suprem e C o u r t r n m r rn ia tL a n - . fo r  gi»JaitrAtora_£hflll ..not oxaaad *mfiQ..aar_d&y... T h e S u .v ir .n . ' " m t
lflaU-finc.mrafig..Itig vie- d f - y j lu n t a r v - a E a i t r a ia rs .w h en cy a r-p o s s ib te . .V o lu n te e r  a rb i tra to rs  sha ll h f
emudg.d-to bc_L<mnbiirtmd_D.ufsuqnr to s ..t  12.061 f o r  ail a c tu a l exp en se ; necess ita ted  t 'v .se rv ice  m an 
flrhitrarnr A + ) M + * * w w 4 - * l > « U - i h * - o o * » s K W W x i v * d 4 >y*-fc‘-f«4 - o £ ' r v o t ~ r n « r $ - t h « n  -£"•$■ per ■btry-pioj-£<?-s&rtfj .IV r -as o k  m il*  o f  t f i v o l ' f l M V ) - - « » « < -

(5) ' The party h?.ving,filed for a trial de novo m&y-shfril-be assessed the arbitration costs,
court costs. and other reasonable costs of the party, including attorney's fees, investigation expenses, 
and expenses for expert or other testimony or evidence incurred after the arbitration hearing if the 
judgment upon the trial de novo is not more favorable than the arbitration decision. TheHCWKwrni  ̂
uu>irV4-an-a<seAJ4rtetn.o{l^o&t&.cequktd.upon«a.fijdLag^hat.Jhe. impnxiricus nr.nnm .wniild,c^ ate a 
*tfbs r«iriai-eeejK>mie4»ftjKHeQf>^-*w>uki- ~th*.«weratt-i£-justice*

Section 4. Subsoction (12) is added to section 44.304, Florida Statutes, to read;

44.304 Voluntary binding arbitration,—

(121 X h iv s K T io n s h a i!  n o t a p p ly .to  a n y  d ispu te  in v o lv in g  ch ild  c u s to d y , v is ita tion , o r ch ild  
svpp .3 rL ..0 f to  a n v  d ispu te  w n ich  in voiy.es .the righ ts o L a - th i r d  p a rty  no t a_par.tv .to the a rb itra tion .

Section 5. Section 44.307, Florida Statutes, is created to read:
t

44.307 Immunity for arbitrators and mediators.—An arbitrator appointed pursuant to s.
44.303 or s. 44.304 or a mediator appointed pursuant to 44.302 shall have judicial immunity in the 
same manner and to the same extent as a judge.

Section 6. Section 44.308, Florida Statutes, is created to read;

44.305 Funding'of mediation and arbitration.—The board of county commissioners may
u tp p o r t  m e d ia tio n  and a rb it r a t io n  eerviaoo b y  a p p ro p r ia t in g  money® f r o m  c o u n ty  rovpnuoa o r by 
le v y in g  a se rv ice  cn a rse  o f  no m o re  m an  44 o n  a ny  c o u n ty  c o u r t  c iv i l  p ro ce e d in g .

Section 7, This act shall take effect January 1, 1590, /
C O D IN G : w o rd s  s t r ic k e n  a re  d e le t ic n s ; w o rr it  u n d e r lin e d  »«» add it io n * .

f ia r i2 " '9 1  15=01 eSSRt.PUpGET (W LVSTgf; 5 :37PM \



D E E R IN G ’S CIVIL P R O C E D U R E

'{Torts §216, Creditors' Rights and Remedies § 73, Guardianship and Conservatorship 
%\138; M iller & Starr, Cal Real Estate 2d § 4:60; Witkin Summary (9th ed) Agency and 
m eat §472.

;  C H A P T E R  1

:<i • General Provision*

(Definitions.
. Immunity o f a rb itra to r from  civil liability 
.Reference to portion o f  title o r o f any other law.
r'~-' ■
¥ Starr, Cal Real Estate 2d §33 :2 ; Cal Practice (Rev) Ch 23 Arbitration; W ilkin 
re (3d) Actions § 13, Prov Rem § 71, P W T § 320; W itkin Summary’ (9th ed) Equity

implied agreement. [1961 ch 461 § 2 ; fo rm er 
§ 1280 repealed 1961 ch 461 § 1.] Col Jur 3d 
Actions §1 9 , Landlord and Tenant § 113; 
M iller & Starr, Cal Real Estate 2d §§ 1:48. 
33:1, 33:3, 33:5, 33:6, 33:21, 33:30; Cal 
Practice (Rev) § 23:57; W itkin Procedure 
(3d) Attorneys $ 179; W itkin Sum m ary (9th 
ed) Contracts § 262, Equ ity §§ 41, 42, 46, 
47.

. S12H0 1. (O perative un til Jonna f^ ' 1, 
19§6) Im iaun iry  o f  a rb itra to r ' from  civ il 
liab ility  An a rb itra to r has the imm unity "of a 
jud ic ia l o fficer from  civil liab ility  when act­
ing in the capacity o f  a rb itra to r under any 
6ta:u:e or contract. . . . . . .

The im m unity a ffo rded by this section 
sha ll supplement, and no t supp lan t,' any 
otherw ise'app licab le com m on law o r statu­
tory immunity.

This section shall remain in effect only 
until January  1, 1996, and as of that date is 
repealed, unless a later enacted statute, 
which is enacted before January  1, 1996, 
deletes or extend^ tha t date. Amended Stats 
1990 ch SI7 §2* (SB 1951), operative until 
January 1, 1996. Cal Ju r 3d (Rev) Ashitra- 
tion and Award §§ 44, 93, 107; M iller & 
Starr, C al Real Estate 2d §§ 4:60, 33:21; 
Witkin Summary (9th ed) Tons §322 ,. Eq ­
uity § 39.

§ 12S0.2. (Reforencc to portion of title 
o r of any other law.] W henever reference is 
made in this title to any portion of the title 
or of any other law of this State, the refer­
ence applies to all amendments and addi­
tions thereto now cr hereafter made. [1961 
ch 461 § 2.)

^ ^ ^ S O . ’ .TDefinitJons.] A s used in this
l l p l & i v
^ ^ ^ A g re em en t" 'in c lu d e s  but is no : lim - 
^ ra ^ fe re d h e n t s  provid ing fo r  valuations, 
| | | I p a l i  fi'and sim ilar proceedings and 
aggSfiants .between employers and employ- 

^ ^ S frb e tw ecn  their respective represcnta-
w p ^ 'A w a rd ”  includes but is no : lim ited to 
^ ^ a r d  -made pursuant to an agreement 
pato^ritm g.
[ !|iS$j^G^n^roversy,, means any question 
P jkoc ttb e tw een  parties to an agreement 
wg f f l fo g -'rtich question is one e : law  o r o f 
fp S & b o t fa 'w - - •
f^ j^ S W e u t ra l a rb itra to r" means an arbitra- 
S ^ ^ rK i - jb - ( l )  selected jo in t ly  by the parties 
H $ tf^ flh e  arbitrators selected by the parties 
g £ ^ y.-.appointed by tite court when the 
FsS&Kst or* the arbitrators selected by the 
fc&iftksrfail- to select an a rb itra to r who was tc 
ft jis iS ie icd  jo in tly  by them.

to. the a rb itra tion ”  means a 
EJertrifc the arbitration agreement:

tee is to arbitrate a controversy 
PTcggiant to the agreement; 
jrS ro 'A p u n s t whom such arbitration is 
§ 9 g ra t jju n u a n : to the agreement; o r 
gjgSsVWho 'is made a party tc such arbitra- 
ggttV lj}.’ order o f the neutra l a rb itra to r upon 
tt jg ^ p a rty 's  application, upon the applies- 
f^ tod'bf any other party to the arbitration or 
ginptn the neutral arb itrator's own determ ina-

“Writtcn agreement" shall be deemed 
dude a written agreement which has 
.extended or renewed by an oral or

C H A P T E R  2 
n fo rc em e n t o f A rb i t r a t io n  A g re em en ts

.<$ 12S1. Requisites and validity. 
1251.2. O rder to arbitra' Date
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E v a n s , F l y n n  
Ombudsman 
M arch  5 ,  1991

ANCHORAGE, ALASKA 
AR NO. 9 1 -  A5

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE 
LEGISLATION TO PROVIDE MUNICIPAL OMBUDSMEN AND STAFF IMMUNITY AND 
PRIVILEGE NOT TO TESTIFY

WHEREAS, l e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  b e f o r e  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e  i n  b o t h  t h e  House an d  S e n a t e  t o  p r o v i d e  a 
m u n i c i p a l  ombudsman a n d  s t a f f  im m u n i ty  f r o m  c i v i l  a c t i o n  a n d  
p r i v i l e g e  n o t  t o  t e s t i f y  a b o u t  c e r t a i n  m a t t e r s ;  a n d

WHEREAS, t h e s e  tw o  p r o v i s i o n s  a r e  i n  t h e  s t a t e  s t a t u t e  w h i c h  
e s t a b l i s h e d  t h e  s t a t e  ombudsman; an d

WHEREAS, c i t i z e n s  s e e k i n g  a s s i s t a n c e  f ro m  a  m u n i c i p a l  
ombudsman s h o u l d  b e  a f f o r d e d  t h e  same r i g h t s  t o  c o n f i d e n t i a l i t y  a s  
i f  t h e y  s o u g h t  a s s i s t a n c e  f ro m  t h e  s t a t e  ombudsman who a l s o  s e r v e s ,  
u n d e r  c o n t r a c t , a  num ber  o f  l o c a l  c o m m u n i t i e s ;  a n d

WHEREAS, t h e s e  p r o v i s i o n s  may o n l y  b e  e s t a b l i s h e d  b y  s t a t e  
s t a t u t e  r a t h e r  t h a n  b y  l o c a l  o r d i n a n c e ;  a n d  - .  ..

WHEREAS, t h e s e  p r o v i s i o n s  a r e  c o n s i s t e n t  w i t h  t h e  A m e r i c a n  B a r  
A s s o c i a t i o n ’ s  M odel  S t a t u t e  o n  Ombudsmen a n d  t h e  U n i t e d  S t a t e s  
A s s o c i a t i o n  o f  Ombudsmen g u i d e l i n e s ;  and

* i *

WHEREAS, t h e  l e g i s l a t i o n  i s  i n  h a rm ony  w i t h  t h e  A n c h o r a g e
M u n i c i p a l  C h a r t e r  a n d  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n  a n d  w i l l
f u r t h e r  e n h a n c e  t h e  b e n e f i t s  t h a t  c i t i z e n s  o f  t h i s  m u n i c i p a l i t y  
h a v e  come t o  a p p r e c i a t e  by h a v i n g  a n  ombudsman w i t h i n  t h e i r  l o c a l  
g o v e r n m e n t .

NOW, THEREFORE, t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b ly  r e s o l v e s :

T h a t  t h i s  b o d y  e n d o r s e s  l e g i s l a t i o n  p r o v i d i n g  m u n i c i p a l  
ombudsmen a n d  s t a f f  i m m u n i ty  a n d  p r i v i l e g e  n o t  t o  t e s t i f y ,  a n d  
u r g e s  p a s s a g e  b y  t h e  S e v e n t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

PASSED AND APPROVED b y  t h e  A n c h o r a g e  A s s e m b ly  t h i s  5
d a y  o f  ____________ , 1 9 9 1 .  A

I

ATTEST:

M urf^Cipal  c l e r k / /

^ /C h ^ i r

UNANIMOUSLY APPROVED ON MARCH 5, 1991

AM 250-91
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AN ACT TO PROVIDE MUNICIPAL OMBUDSMEN IMMUNITY AND 
PRIVILEGE NOT TO TESTIFY (SECTION 09.65.075)

A. Confidentiality / Privilege Not To Testify
The a b i l i t y  f o r  an  ombudsman t o  e f f e c t i v e l y  i n v e s t i g a t e  c o m p l a i n t s  
d e p e n d s  p r i m a r i l y  on t h e  a b i l i t y  t o  d e t e r m i n e  t h e  f a c t s  s u r r o u n d i n g  
t h e  i s s u e .  Common among n e a r l y  a l l  ombudsman o f f i c e s  i s  t h e i r  
a u t h o r i t y  t o  a c c e s s  e s s e n t i a l l y  a l l  i n f o r m a t i o n  w i t h i n  t h e i r  
j u r i s d i c t i o n .  A lo n g  w i t h  t h i s  p ow er  comes  t h e  r e q u i r e m e n t  t o  
p r o t e c t  i n f o r m a t i o n  r e c e i v e d  w h i c h  i s  c o n f i d e n t i a l  o r  p r i v i l e g e d  by 
l a w .  s i m i l a r l y ;  i n  an  e f f o r t  t o  e n s u r e  t h a t  a n  ombudsman i s  
p r o v i d e d  t h e  m o s t  f a c t u a l  i n f o r m a t i o n  p o s s i b l e  f ro m  c o m p l a i n a n t s  o r  
w i t n e s s e s ,  t h e i r  c o n f i d e n t i a l i t y  i s  p r o t e c t e d .

I n  o r d e r  f o r  a n  ombudsman t o  g u a r a n i  * t h a t  t h e s e  c o n f i d e n t i a l i t y  
l a w s  a r e  n o t  v i o l a t e d  and  t h a t  c i t i z e n s  c a n  c o n t i n u e  t o  e n j o y  t h e i r  
r i g h t  t o  s p e a k  f r e e l y  t o  t h e i r  ombudsmen,  i t  i s  n e c e s s a r y  t o  
e s t a b l i s h  t h e  p r i v i l e g e  f o r  a n  ombudsman an d  t h e i r  s t a f f  n o t  t o  
t e s t i f y  i n  c o u r t  r e g a r d i n g  m a t t e r s  i n v o l v i n g  an  o m b u d sm a n ' s  
o f f i c i a l  d u t i e s .

T h e r e  i s  p r e c e d e n c e  f o r  e s t a b l i s h i n g  t h i s  p r i v i l e g e  n o t  t o  t e s t i f y  
f o r  ombudsmen b o t h  on a  n a t i o n a l  a n d  i n t e r n a t i o n a l  l e v e l .  The 
S t a t e  o f  A l a s k a  s p e c i f i c a l l y  r e s t r i c t s  t h e  Ombudsman f rom  
t e s t i f y i n g  ( S e c .  2 4 . 5 5 . 2 6 0 ) ;  a n d  t h e  S t a t e  o f  N e b r a s k a  p r e v e n t s  
t h e  Ombudsman f ro m  b e i n g  r e q u i r e d  t o  t e s t i f y  c r  o r o d u c e  e v i d e n c e  
( S e c .  8 1 - 8 , 2 5 3 ) .

Common among n e a r l y  e v e r y  c l a s s i c a l  ombudsman o f f i c e  i s  t h e  
p r e v i s i o n  t o  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  c e r t a i n  i n d i v i d u a l s  a t  ’ 
i n f o r m a t i o n .  The  i n c l u s i o n  o f  s p e c i f i c  l a n g u a g e  w i t h i n  a s t a t u t e  
p r o v i d e s  f u r t h e r  c l a r i f i c a t i o n  t h a t  an  ombudsman s h o u l d  n o t  be 
r e q u i r e d  t o  d i v u l g e  i n f o r m a t i o n ,  o r  t h e  i d e n t i t y  of  a c o m p l a i n a n t  
o r  a w i t n e s s ,  w h i c h  was r e c e i v e d  w i t h  t h e  e x p e c t a t i o n  o f  p r i v a c y .  
C ase  law i s  s u p p o r t i v e  o f  t h i s  p r o t e c t i o n  a t  t h e  s t a t e  l e v e l ,  w i t h  
A l a s k a  c o n t r i b u t i n g  t o w a r d  t h e  c o u r t s '  r e s p e c t  f o r  t h e  p r o v i s i o n s  
c o n t a i n e d  w i t h i n  ombudsman s t a t u t e s .  N o t w i t h s t a n d i n g  t h e  
l i m i t a t i o n s  o f  s t a t e s '  s t a t u t e s ,  t h e  U. s.  f e d e r a l  c o u r t s  h a v e  
e x h i b i t e d  c o n s i d e r a b l e  e f f o r t s  i n  r e s p e c t i n g  t h e  c o n f i d e n t i a l i t y  
p r e v i s i o n s  o f  s t a t e  ombudsmen.



P O S I T I O N  P A P E R :  O M B U D S M E N  I M M U N I T Y  S P R I V I L E G E __________ FEB. 13.'. I d 91

B, Immunity From Civil Action
The s t r u c t u r e  o f  t h e  c l a s s i c  ombudsman i s  d e s i g n e d  t o  e n s u r e  t h a t  
t h e  ombudsman b e  p r o v i d e d  t h e  f r e e d o m  t o  i n v e s t i g a t e  any a c t  o r  
f a i l u r e  t o  a c t  by  a n  a g e n c y ,  o f f i c i a l ,  o r  p u b l i c  e m p lo y e e  w i t h  o n l y  
s p e c i f i c  e x c e p t i o n s .  One o f  t h e  e s s e n t i a l  p r o v i s i o n s  w h ich  t h e  
A m e r ic a n  B a r  A s s o c i a t i o n  recommended i n  i t s  1969 R e s o l u t i o n  
p r o m o t i n q  t h e  e s t a b l i s h m e n t  o f  ombudsmen w i t h i n  s t a t e  and  l o c a l  
g o v e r n m e n t s  was t o  p r o v i d e  im m uni ty  f o r  ombudsmen an d  t h e i r  s t a f f  
f rom  c i v i l  l i a b i l i t y  on a c c o u n t  o f  o f f i c i a l  a c t i o n s .  A p p a r e n t l y  
t h e  p o t e n t i a l  was r e c o g n i z e d  f o r  an ombudsman t o  h e s i t a t e  t o  
i n v e s t i g a t e  c e r t a i n  m a t t e r s ,  o r  r e s e r v e  c r i t i c i s m  o f  a g e n c i e s  and  
o f f i c i a l s ,  b a s e d  on a t h r e a t  o r  f e a r  o f  c i v i l  a c t i o n  b e i n g  b r o u g h t  
a s  a  r e s u l t  o f  c a r r y i n g  o u t  t h e i r  o f f i c i a l  d u t i e s .

The Im m u n i ty  p r o v i s i o n  h a s  b e e n  p r e v i o u s l y  e s t a b l i s h e d  a t  t h e  l o c a l  
l e v e l  a s  e x e m p l i f i e d  i n  t h e  C h a r t e r  o f  t h e  C i t y  o f  D e t r o i t  ( S e c .  4 -  
315) . The m a j o r i t y  o f  c l a s s i c  ombudsman o f f i c e s  a t  s t a t e ,  
p r o v i n c i a l  an d  n a t i o n a l  l e v e l s  a r e  p r o v i d e d  p r o t e c t i o n  f rom  c i v i l  
s u i t s  a c c o r d i n g  t o  s u r v e y  r e s u l t s  f rom  t h e  I n t e r n a t i o n a l  Ombudsman 
I n s t i t u t e .  Many o f  t h e s e  o f f i c e s  a r e  p r o t e c t e d  f ro m  c r i m i n a l  s u i t s  
a s  w e l l ;  H a w a i i  an d  P u e r t o  R i c o  among th e m .  The H a w a i i  S t a t e  
Ombudsman a l s o  h a s  j u r i s d i c t i o n  o v e r  l o c a l  g o v e r n m e n t a l  u n i t s .

SUMMARY

The p r o p o s e d  am en d m e n ts  e s s e n t i a l l y  a l l o w  d u l y  e s t a b l i s h e d  
m u n i c i p a l  ombudsmen t h e  same p r o t e c t i o n  f ro m  c i v i l  s u i t s ,  and  t h e  
p r i v i l e g e  n o t  t o  t e s t i f y ,  a s  a f f o r d e d  o u r  S t a t e  Ombudsman. The 
b e n e f i t s  o f  t h e s e  p r o v i s i o n s  w i t h i n  t h e  A l a s k a  S t a t e  Ombudsman 
S t a t u t e  h a v e  a l r e a d y  r e a c h e d  c e r t a i n  l o c a l  g o v e r n m e n t s  i n  t h i s  
S t a t e  by v i r t u e  o f  t h e i r  c o n t r a c t i n g  w i t h  t h e  S t a t e  Ombudsman f o r  
ombudsman s e r v i c e s  ( i . e .  J u n e a u ) .  I t  w ou ld  be c o n s i s t e n t  t o  
i n c l u d e  s i m i l a r  p r o v i s i o n s  a s  p r o p o s e d  f o r  m u n i c i p a l  ombudsmen.

P a s s a g e  w i l l  e n s u r e  t h a t  m u n i c i p a l  ombudsmen i n  t h i s  S t a t e  c a r r y  
o u t  t h e i r  d u t i e s  a s  p r e s c r i b e d  by law w i t h o u t  r e s e r v a t i o n ;  and  
p r o v i d e  c i t i z e n s  who w i s h  t o  r e p o r t  m a t t e r s  t c  an  Ombudsman, o r  
w i t n e s s e s  co m in g  b e f o r e  an  Ombudsman, t h e  c o n f i d e n t i a l i t y  t o  w h ich  
t h e y  a r e  e n t i t l e d .

The a p p e n d i c e s ,  i n c l u d i n g  model  s t a t u t e s  f rom  t h e  A m er ican  Bar  
A s s o c i a t i o n  a n d  t h e  H a r v a r d  J o u r n a l  on L e g i s l a t i o n ,  p r o v i d e  
s i g n i f i c a n t  j u s t i f i c a t i o n  f o r  p a s s a g e  o f  t h i s  l e g i s l a t i o n .

P r e p a r e d  by :
M i c h a e l  P .  M i l l s
M u n i c i p a l  Ombudsman, A n c h o r a g e
( P a s t  P r e s i d e n t ,  U. 3 .  A s s o c i a t i o n  o f  Ombudsmen)
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been passed  for s ta te -w id e  O m b u d s m e n  in H a w a i i .  N e b r a s k a ,  I o w a ,  ar.c 
A la sk a . : T h e  w o rd  " O m b u d s m a n . "  S w ed ish  in o r ig in ,  m e a n s . . .
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Q. Section 17. Ombudsman's Immunities

la) N O  P R O C E E D I N G .  C O N C L U S I O N .  R E C O M M E N ­
D A T I O N .  O R  R E P O R T  O F  T H E  O M B U D S M A N  O R  
M E M B E R  O F  H I S  S T A F F  S H A L L  B E  R E  V I E W A B L E  IN  
A N Y  C O U R T ;
iW T H E  O M B U D S M A N  A N D  H I S  S T A F F  S H A L L  H A V E  
T H E  S A M E  I M M U N I T I E S  F R O M  CIV'LL A N D  C R I M I ­
N A L  L I A B I L I T I E S  A S A  J U D G E  O F  T H I S  S T A T E ,  
tc) T H E  O M B U D S M A N  A N D  H IS  S T A F F  S H A L L  N O T  
B E  C O M P E L L E D  T O  T E S T I F Y  O R  P R O D U C E  E V I ­
D E N C E  IN  A N Y  J U D I C I A L  O R  A D M I N I S T R A T I V E  
P R O C E E D I N G  W I T H  R E S P E C T  T O  A N Y  M A T T E R  
I N V O L V I N G  T H E  E X E R C I S E  O F  T H E I R  O F F I C I A L  
D U T I E S  E X C E P T  A S M A Y  B E  N E C E S S A R Y  T O  E N ­
F O R C E  T H I S  A C T .

C O M M E N T .  (a) S u b -se c t io n  (a) p re c lu d e s  ju d ic ia l  re­
v iew  of the  O m b u d s m a n 's  w o rk ,  u n le s s ,  of cou rse ,  he 
h as  v io la te d  the  A ct.

(b) T h i s  s u b - s e c t io n  av o id s  l i t ig a t io n  a.nd h a ra s s ­
m en t by  a n  u n c o o p e r a u v e  agency ,  b u t  does not p rec iu d e

78. Hawa)I RlV StaT. 45 46-1). -16 (1968).
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•
p rosecu tion  fo r  se riou s  m isc on d u c t , o r  re m o v a l from  
o ffice  (§ S (a )).

(c ) T h is  sub -sec tion  ac ts  w ith  § 11(h ) to p ro tec t the 
secrecy and  c o n fid e n t ia lity  o f  in fo rm a t io n  o b ta in e d— in 
o rd e r  to in s t i ll p u b lic  c o n fid e n c e  in his w o rk ; it a lso  
p reven ts  un necessa ry  in te r ru p t io n s  o f  h is w o rk  to tes tify , 
w h ile  a llo w in g  h im  to p ro ceed  in  c o u r t  w h en e v e r neces­
sa ry  (§ l l ( i » .

S ec tion  17(a ) p rec lu des ju d ic ia l re v iew  o f  the p roceed ing s , conc lu ­
s ion s , re c om m en d a tio n s , o r  re p o rts  o f  the O m b u d sm an  o r  m em bers o f ! 
h is s ta f f . J u d ic ia l re v iew  is lik ew ise  fo rb id d e n  in the N e b ra s k a  sta tu te  j 
and  the H aw a ii s ta tu te  excep t i f  in  H a w a ii the O m b u d sm an  con- i 
tra v e n e s  the p ro v is io n s  o f  the  s ta tu te .79 T h e  Io w a  law  is s ilen t on  the ) 
su b je c t . I t  w ou ld  seem  to be im p lic it  in  the A B A  M od e l S ta tu te  and ! 
the N e b ra s k a  s ta tu te  th a t i f  the  O m b u d sm a n  v io la te s  the O m bud sm an  i 
s ta tu te  b is ac tion s  a re  su b je c t to c o u r t  re v iew . •

S ec tion  17 (b ) fu r th e r  p ro v id e s  th a t  th e  O m b u d sm an  and  s t a f f  sh a ll : 
h a v e  the sam e im m un itie s  f ro m  c iv i l a n d  c r im in a l lia b i lit ie s  as a  ju d g e  j 
o f  the s ta te . S om ew h a t s im ila r  la n g u ag e  is used in the H a w a ii sta tu te  
excep t s t a f f  a re  o m it te d .80 Io w a  p ro v id e s  fo r  no c iv il a c tion  except 
re m o v a l fro m  o ffice  u n d e r Io w a  la w  a g a in s t the C itiz e n s ’ A id e  o r  his 
s ta f f  u n le ss  an  act o r  om iss ion  is a c tu a te d  by m a lice  o r  is g ross ly  
n e g lig e n t .11 T h e re  is no  p ro v is io n  in  the  N e b ra s k a  s ta tu te  w ith  respect 
to im m u n ity  f r o m  c iv i l and c r im in a l lia b i li t ie s .

S e c tio n  17(c ) sp ec ific a lly  g ives the  O m b u d sm an  an d  h is s t a f f  im ­
m u n ity  f r o m  be ing  c om p e lle d  to te s t ify  o r  p roduce  ev id en ce  in  any 
ju d ic ia l o r  a d m in is t ra t iv e  p ro c e ed in g  w ith  respec t to a n y  m a tte r  in - 1 
v o lv in g  the  exerc ise o f  th e ir o f f ic ia l d u t ie s  except such te s t im on y  o r j 
ev id en ce  th a t m ig h t be n ecessa ry  to  e n fo rc e  the A ct. S om ew h a t s im ila r j 
la n g u ag e  is used in  the N e b ra s k a  s ta tu te  as to bo th  ju d ic ia l o r  a tim in is- : 
t ra t iv e  p roceed ing s  an d  in the  H a w a ii a n d  Io w a  s ta tu tes as to  c o u rt ; 
p ro c e e d in g s .12 A s w ritte n , the O m b u d sm a n  an d  his s ta f f  m ay  v o l u n ­
ta r i ly  testify ', b u t c a n n o t be c om p e lle d  to  do  so a t le a s t in  the state 
c ou rts . I t  is the in a b i li ty  to c om p e l the  O m b u d sm an  a n d  his s t a f f  to ; 
te s tify  in  the state c ou rts  w h ich  p ro te c ts  the c o n fid e n t ia lity  o f  the < 
in fo rm a t io n  ob ta in ed  by the O m b u d sm a n . A p p lic a t io n  o f  the 
p r iv i le g e d  c om m un ic a tio n  im m u n ity  b v  s ta tu te  to  the ac tiv itie s  o f  the 
O m b u d sm a n  is im p o r ta n t  to the O m b u d sm a n  o ffic e . H ow e v e r , it is 
su bm itte d  th a t the  sta te  O m b u d sm an  an d  h is s t a f f  can  be c om p e lle d  to 
te s tify  in  the fe d e ra l c o u rts 123— a p ro b le m  which w ou ld  h a v e  to be

79. N e b .  Rev Stat. } 81-8.253 iSupp. 1969): Hawaii Rev. Stvt, 5 96-17 (196S)
50. Hawaii Rev . Stat. $ 9o-l? (196S).
51. Iowa C c D E  ANN ; 60IC.20 (Supp. 1974).

Si. N e b  R e v  Stat. 5 SI-S.2SJ .'Supp- ’.969): H a w a i i  Rev, S t a t  3 V6-17 l o w *

C o p e  a m n .  § 60tc.:o iSupp. 19:4 ).
S 2k. R a y m o n d  A. Cornell. Deputy CiUlcn’s .Aide tor Cooettions, loon, w a s  sub parr, .v-d lo
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re s o lv ed  by a p p ro p r ia te  fe d e ra l le g is la t io n .* 7 T h a t  a c om p la in t- 
h a n d lin g  c ru c ia l app o in ted  b y , re sp o n s ib le  to, and s e rv in g  a t the 
p le a su re  ot the execu tiv e  has no im m u n ity  a t a il, is one o f  the reasons 
the use o t die te rm  “ O m b u d sm an ”  s h o u ld  be con fin ed  to those com ing  
w ith in  J ic  d e fin it io n  g iven  at the o u ts e t o f  th is a rt ic le .
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C . Section J . Definitions 

A S  U S E D  IN  T H IS  A C T ,
(a ) '‘ A G E N C Y "  M E A N S  A N Y  D E P A R T M E N T ,  O R ­
G A N IZ A T IO N . B O A R D , C O M M IS S IO N , C O U N C IL .  
IN S T IT U T IO N  O R  O T H E R  G O V E R N M E N T A L  E N ­
T I T Y  O F  -------------------------------------------------------------------------------------
(N A M E  O F  S T A T E ] ,  A N D  A N Y  O F F IC IA L ,  O F F IC E R ,  
E M P L O Y E E ,  O R  M E M B E R  T H E R E O F  A C T IN G  O R  
P U R P O R T IN G  T O  A C T  B Y  R E A S O N  O F  H IS  C O N ­
N E C T IO N  W I T H    ________________________________________
(N A M E  O F  S T A T E ] ,  E X C E P T :

(1 ) A N Y  C O U R T ,  O R  J U D G E  A N D  A P P U R T E ­
N A N T  J U D IC IA L  S T A F F ;

(2 ) T H E  L E G IS L A T U R E ,  IT S  M E M B E R S ,  IT S  
C O M M IT T E E S ,  IT S  S T A F F  A N D  IT S  E M P L O Y E E S ;

(3 ) T H E  G O V E R N O R  A N D  H IS  P E R S O N A L  
S T A F F ;

[(4) (A L T E R N A T E  A ) A N Y  P O L IT IC A L  S U B D IV I ­
S IO N  O F  T H E  S T A T E ; ]

( (4 ) (A L T E R N A T E  B i M A Y O R S , C O U N C IL  M E M ­
B E R S .  A N D  J U D G E S  O F  A N Y  P O L IT IC A L  S U B D IV I ­
S IO N  A N D  T H E I R  P E R S O N A L  S T A F F S , ]

(51 A N Y  M U L T I - S T A T E  G O V E R N M E N T A L  E N ­
T I T Y .
!b) A N  " A C T  O F  A N  A G E N C Y "  M E A N S  A N Y  A C T IO N , 
D E C IS IO N ,  F A IL U R E  T O  A C T , O M IS S IO N , R U L E  O R  
R E G U L A T IO N ,  IN T E R P R E T A T IO N .  R E C O M M E N ­
D A T IO N , P O L IC Y ,  P R A C T IC E  O R  P R O C E D U R E  O F  
A N Y  A G E N C Y .
ic ) " P E R S O N "  M E A N S  A N Y  IN D IV ID U A L .  A G G R E ­
G A T E  O F  IN D IV ID U A L S ,  C O R P O R A T IO N .  P A R T ­
N E R S H IP .  O R  U N IN C O R P O R A T E D  A S S O C IA T IO N .

COMMENT.

4. L o c a l g o v e rn m en t e x c lu s io n  fro m  o r  in c lu s io n  in the O m ­
b u d sm a n ’s ju n sd ic t io n  is le ft  to the d ec is ion  o f  the le g is la tu re . I f  
p o lit ic a l s u b d iv is io n s  a re  to  be e x c lu d ed  (a s  in  N e b ra s k a ) , a p p ro p r ia te  
la n g u ag e  is re c om m ended  :n  the A B A  M od e l S ta tu te . I f  lo c a l g o v e rn ­
m en t is to  com e w ith in  the ju r is d ic t io n  o : the O m b u d sm a n , then the 
A B A  M o d e l S ta tu te  recom m end s  th a t the p h ra se  " a n a  lo c a l"  be in ­
c lu d ed  in  the le g is la t iv e  pu rpose  (se c tion  o n e ) a n d  fu r t h e r  th a t cons id ­
e ra t io n  be g iven  to exc lu d e  m  the section  th ree  d e fin it io n  o f  "ag en cy " 
c e rta in  lo c a l o f f ic ia ls . B o th  Io v .a  a n d  H aw a ii h a v e  ju r is d ic t io n  ove r

n . low* Code Ass'. 5 POlC.I-Jui (Supp ,N£». SUrv. Stat. ) u-A.-’ i i j u iS«p?
iloOi.

.'0. Hawaii Rrv. Stat } iSupp. isr-n.
; i .  Hawaii Rtv Stat. $ <)f>-iiAA2) iiSoSi; tow* Code Ann 4 vOiC l-ti&i tSuop. -TD 

Nca. R iv. Stat. 5 Sl-S.140UX6I iSupp. J<54><3)
U  Hawaii Ri v . Stat. 5 sp- iuad) t ; upp isr-n.



a p p e n d i x A, p. 4 of 4

U N IV E R S IT Y  OF M IAM I L i l t '  REV IEW  iV o l. X X IX

local g o v e rn m e n t ,  bu t only  t he H aw aii  law  m akes provistor. ( t v  a 107-1 
a m e n d m e n t )  for an exc lu s ion  for m a>ors  and  counc ils  o( the va riou s 
c o u n t i e s . -■*

It  is a p p ro p ria te  to discuss at th is p o in t ie v t rn l p rob lem s in 
c onn ec t ion  w ith  lo c a l g o v e rnm en t. It- is o b v io u s  tha t om ittin g  loca l 
g o v e rn m en t from  ;he ju r is d ic t io n  o f the state O m b ud sm an  does not 
p re v e n t the c re a tion  o f  the o ffice  by a p o lit ic a l su b d iv is io n  c f  the state. 
O n  the o th e r  h an d , the com m en t to section  one does raise the question 
i ,o r ig in a lly  posed b y  P ro fe s so r L . H a ro ld  L e v in s o n , a m em ber o f  the 
O m b u d sm an  C om m itte e ) w h e th e r in c lu s ion  c f  lo c a l g ove rnm en t w ill 
be in te rp re te d  as p reem p ting  to the state ju r is d ic t io n  o ve r both state 
and  lo c a l agencies to p re v en t a lo c a l g o v e rn m en t from  es tab lish ing  its 
ow n  lo c a l O m b u d sm an . T h e  A B A  M od e l S ta tu te  does not add ress this 
p o in t, b u t th is w rite r be lie ve s  tha t the qu e s tion  m ust be an sw e red  in 
the a f f i rm a t iv e . T h e  p rob lem  o f  im m un itie s  o f  the lo c a l O m bud sm an  
d iscussed  h e re a fte r  u n d e r section  17 p o in ts  to the d e s ira b ility  o f state 
le g is la t io n  c o v e r in g  the su b je c t o f  lo c a l g o v e rnm en t E ith e r a state 
s h o u ld  g iv e  its O m b u d sm an  ju r is d ic t io n  o v e r  b o th  lo c a l and  state 
agencies o r  a state sh ou id  h ave  seve ra l s ta tu te s , one  p e rm itt in g  locai 
g o v e rn m en t to  e s tab lish  a lo c a l O m b ud sm an  u n d e r the d e ta iled  p ro v i­
s ions o f  a  state s ta tu te  and  the o th e r e s tab lish in g  a s la te  O m bud sm an  
w ith o u t lo c a l ju r is d ic t io n . :s

A n o th e r poss ib le  a lte rn a t iv e  suggested by P ro fe s so r L ev in son  is to 
h ave  a s ta tu te  p ro v id e  fo r  a s ta te -w ide  O m b u d sm an  w ith o u t loca l 
ju r is d ic t io n  b u t to g ive en ab lin g  a u th o r ity  fo r  a n y  locaJ g o v e rnm en t to 
e s tab lish  a  lo c a l O m b u d sm an  w ith  e ssen tia lly  the sam e a ttrib u te s  and 
p ow e rs , s u b je c t  to som e v a r ia t io n s .10

; .  I t  is m ade d e a r  in  the A B A  M ode ! S ta tu te  an d  the spree state 
s ta tu tes  th a t m u iti-s ta te  g o ve rnm en t en titie s  are exem p t from  the 
ju r is d ic t io n  o f  the O m b u d sm a n .:7 H ow e v e r , the language  o f  the A B A  
M od e l S ta tu te  and the H aw a ii sta tu te  is p re fe ra b le , oecausc o f  its 
s im p lic ity , to  the language  o f  the N e b ra s k a  and  Io w a  s ta tu tes , the 
la t te r  s ta t in g , “ any  in s tru m en ta lity  fo rm ed  p u rsu a n t to  an in re rs ta te  
c om p ac t a n d  an sw e rab le  to m o re  than  one  s ta te ."

6 . T h e  A B A  M od e l S ta tu te  lik e  Io w a  does no t spec ify  an ex c lu ­
sion fo r  fe d e ra l agencies because it was deem ed  su p e rflu ou s  m  v iew  o f 
c on s titu tion a l lim iia d o n s . H ow e v e r , the H aw a ii and  N eb ra s k a  statutes 
do c o n ta in  such  an  e x p lic it e x c lu s io n .:s

2* Hawaii Riv . Stat. < I o- iu k Txij) iSupp.
2 i. For cximple. the Croreut leoJlamrc pivx-d :n 19/4. H 3. iS amcncuru the ACanta Ciiv 

Charter providing lor in  Omoudinan. On opinion o/ ihe Cllv Attorney to the et.’ r r t :h ; i ihe yuic 
In * * v i improper. tne Ciiv Count:! p i o i c C  m o *n OmouCiman ordinance.

26. tellers Irom Proietior L. Harold Levinson '•? 2rrna-*a Frank. Oct. 2D. lO o . and )W- 
IS IS 74.
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A M E R I C A N  B A R  A S S O C I A T I O N
S E C T I O N  O F  

AD M I N I S T RA T I V E  

L A W

CH  A in  MAH 
F«*nl» M W o (*r,c ,» ti 

3000 Ono Un«ll n »»»  
M oution, T» 77003

c .H A in M A H -c u e c r  
M iflon COwyn H»/n«on 

6 j i I «  COO 
1701 f>onn»ylv«<u». Av*. 

W Aihm otoi'. DC 30000

R E c n e rA H Y
W lllu  b . O ntll 

IflftO K St H .W 
Wt«hlr»gton. DC 20000

O U O Q f.T  O F F ic c n  
c n t f l* *  KMinow am ooi

3000 Co/um oi* RtJ., N W. 
W w om gioo. DC 20000

7CC7IO N  nSCFOATC 70 
- lO U S f O P 0£L£QA76S 

Fi»nturn M fio fiu itt 
Su n * ooo 

SCJV-.1717. fit.. N .W . rVnmn'jiOfl OC 20000
C O U H C i'. M E U B C f lS  

Log u  J  H ncio r 
Miami. PL 

N«u 0 luok lcO n lek 
w am m cio ri. OC 

ja c k  L . Lxnr 
W irm ington. DC 

J « r r »  f i . W illiam* 
Am tm , TX 

F r«4 *r ie K  O kvit 
Cotum oik. MO 

MafOArt £. Foff»»t 
w u n m o io n . DC 

CSfro ll L . Gilliam 
W untftg ion . OC 

Victor C . Ro«onblum 
C r.c so o . IL  

W illiam  F Cortrall 
Cm caeo . IL  

Poqot C . C/»mton 
ltn*c» . NY 

jo o i E . Hoitman 
W athlngton, DC 

n ic n t ra  C . w n«y  
w tin in c -o ri. DC

^ a Z T  n £? IF tlH Q  
ChaiHMAH 

J c n n T  M lllaf. j r .
. W M nm oion. OC

A iR M A H . D IV IS IO N  O F 
■ATE A D M IN IS T R A T IV E  

LAW
Gecttrov C M a U U , J r .  

Now n> y«n. CT

C .M irm i.i. L « e i,( • ( !» *  
A oUv r v  Com m /n** 

W iliam  H. A llan 
w n m in g icn . DC

£anor-in -C h l*i 
A a m in .'jirsr/w  

L ia r  R e v  law  
Oarnal J .  b iu m  

Toronto, Can»d«

You w i l l  f i n d  a t t a c h e d  a Model  Ombudsman S t a t u t e  Cor 
S t a t e  G o v e rn m e n t s  ( p a g e s  1 - 1 5 ) ,  t h e  A m e r i c a n  Bar  A s s o c i a ­
t i o n  r e s o l u t i o n  on t h e  Ombudsman (p a g e  1 6 ) ,  a n d  a 
recommended b i b l i o g r a p h y  o n  t h e  Ombudsman ( p a g e s  1 7 - 1 9 ) .

The Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s t r a t i v e  
Law, A m er ic an  B a r  A s s o c i a t i o n ,  c o n c l u d e d  s e v e r a l  y e a r s  ago  
t h a t  a  u n i f o r m  S t a t e  Ombudsman A c t  was n o t  n e e d e d  i n  t h i s  
c o u n t r y  b u t  t h a t  a Model Ombudsman S t a t u t e  w o u ld  s e r v e  a 
v e r y  u s e f u l  p u r p o s e .

At t h e  r e q u e s t  o f  t h e  Ombudsman C o m m i t t e e ,  Y a le  
L e g i s l a t i v e  S e r v i c e s  u n d e r t o o k ,  t o  p r e p a r e  a Model  Ombudsman 
S t a t u t e  f o r  S t a t e  G o v e r n m e n t s .  Edward  G. G r o s s m a n ,  a 
s t u d e n t  a t  Y a le  U n i v e r s i t y  Law S c h o o l ,  a c t e d  a s  p r o j e c t  
c o - o r d i n a t o r  a n d  p r e p a r e d  a  f i r s t  d r a f t  o f  a  Model  
Ombudsman S t a t u t e  f o r  S t a t e  G o v e r n m e n t s .  The Model  
S t a t u t e  a s  p r e p a r e d  by Y a l e  L e g i s l a t i v e  S e r v i c e s  was 
r e v i e w e d  by a  s p e c i a l  c o m m i t t e e  o f  t h e  Ombudsman C o m m it te e  
and  t h e  comments  o f  t h e  c o m m i t t e e  m em bers  a r e  r e f l e c t e d  i n  
t h e  f i n a l  d r a f t  o f  t h e  M ode l  S t a t u t e  a t t a c h e d  h e r e t o .  The 
Model S t a t u t e  d r a w s  h e a v i l y  on  P r o f e s s o r  W a l t e r  G e l l h o r n ' s  
U n o f f i c i a l  Model  Ombudsman S t a t u t e .  P r o f e s s o r  G e l l h c r n ,  
who i s  a  member o f  t h e  s p e c i a l  c o m m i t t e e ,  g a v e  h i s  c o n s e n t  
t o  t h e  u s e  o f  h i s  U n o f f i c i a l  Model  Ombudsman S t a t u t e  a s  a 
b a s e  t o  p r e p a r e  t h e  Model  Ombudsman S t a t u t e  f o r  S t a t e  
G o v e r n m e n t s .

The Model Ombudsman S t a t u t e  f o r  S t a t e  G o v e rn m e n ts  
m e e t s  t h e  t w e l v e  (*1'2T e s s e n t i a l s  o f  _ar£ O m p u a s m a h ~ S ta tu t e  
s e t  f o r t h  i n  t h e  r e s o l u t i o n ' a d o p t e d ' b y  "the* House* o f  
D e l e g a t e s  o f  t h e  A m er ican  B a r  A s s o c i a t i o n  i n  19 6*9 a s

byrecommended by t h e  Ombudsman 
P r o f e s s o r  K e n n e th  C u l t  D a v i s

C o m m i t t e e  t h e n  
a n d  am ended  i n

h e a d e d
19 7 1 .

T h i s  Model Ombudsman S t a t u t e  f o r  S t a t e  G o v e r n m e n t s  
i s  i s s u e d  by t h e  Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s ­
t r a t i v e  Lav ,  A m er ic an  B a r  A s s o c i a t i o n ,  b u t  r e p r e s e n t s  a 
j o i n t  w ork  p r o d u c t  o f  t h e  Y a le  L e g i s l a t i v e  S e r v i c e s  an d  
t h e  Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s t r a t i v e  Law, 
A m e r ic an  B ar  A s s o c i a t i o n .  The b i b l i o g r a p h y  was p r e p a r e d  
by Mr. G rossm an .

The Ombudsman C o m m i t t e e  e x t e n d s  i t s  a p p r e c i a t i o n  t o  
Y a le  L e g i s l a t i v e  S e r v i c e s  a n d  t o  Edward G. G ro s s m a n .

B e r n a r d  F r a n k ,  C h a i r m a n
Ombudsman C o m m i t t e e
S e c t i o n  c f  A d m i n i s t r a t i v e  Law
A m e r i c a n  Bar  A s s o c i a t i o n
931 H a m i l t o n  M a l l
A l l e n t o w n ,  P e n n s y l v a n i a  1S105
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American Eiar Association Resolution

The fo llo w in g  R eso lu tio n dea ling w ith  the estab lishm ent o f an Om budsm an was adopted by the Am erican Bar 
Assoc ia tion a t the M id yea r Meeting o t the House o f Delegates iri 1059 :

3 c  i t  H a o lvec/, Tha t th e American Sar Assoc ia tion recomm ends :

1. T ha t sta te ar.d loca l governments o f the U n ite d States shou ld give cons ide ra tion to tne 
estab lishm ent o f an ombudsm an au tho r ize d to  inqu ire in to  a dm in is tra tiv e action and to  make pub lic 
c r it ic ism .

P. T ha t each s ta tu te or o rd inance estab lish ing an om budsm an shou ld con ta in the fo llo v r in g 
tw e lve essentials: (1 ) a u th o r ity  o f the ombudsm an to  c rit ic is e a ll agencies, o ffic ia ls , and pub lic 
employees excep t cou rts and th e ir oersenne!, leg isla tive bodies anc tn s trp e rs o n n e l, and tne cruet 
execu tive and Ivr. personal s ta ff: (2) independence o f th e  om budsm an from  co n tro l b y any o th e r 
o ff ic e r, excep t fo r h is re spon s ib ility to  the legis la tive b o d y ; (3) a pp o in tm en t by the legisla tive body 
or appo in tm en t b y the executive w ith  c o n firm a tio n  b y a designated p ro p o r tio n o f tne legisla tive 
body , p re fe ra b ly m ore than a m a jo r ity , s jc b  as tw o - th ird s ; (4) indepsdence o f the ombudsm an 
th rough a long te rm , n o t less than fiv e years, w ith  freedom  from  removal excep t fo r cause, 
de te rm ined by m o re than a m a jo r ity  o f th e legis la tive bod y , such as tw o -th ird s ; (5) a high salary 
equ iva len t to  th a t o f a designated to p o ff ic e r ; (6) freedom  of th e  ombudsm an to  em p lo y his own 
assistants and to  delegate to  th em , w ith o u t res tra in ts o f c iv il service and c lass ifica tion acts; (7) 
freedom o f the om budsm an to investigate any act o r fa ilu re  to act b y any agency, o ff ic ia l, or pub lic 
em p loyee ; (3) access o f th e  ombudsman to all pub lic records he fin d s re levant to an inves tiga tion ; (2) 
a u th o r ity  to in q u ire  in to  fairness, correctness o f fin d ing s , m o tiv a t io n , adequacy o f reasons, 
e ffic ie n c y , and p ro cedu ra l p ro p r ie ty o f any action o r in a c tio n b y  any agency, o ff ic ia l, or pub lic 
em p loyee ; (10 ) d is c re tio n a ry power to  de te rn ins w na t com p la in ts to  investigate and to  de te rm ine 
w ha t c ritic ism s to  make o r to pub lic ize ; { ’ ’ ) opp t • m ity  fo r any agency, o f f ic ia l, o r pub lic 
em p loyee c r it ic iz e d  by the ombudsman to  have adv<.r. a no tice o f th e c ritic ism  and to pub lish w itn

| tne c rit ic ism  sr. answering sta tem en t; (12 ) im m u n ity o f the omoudsrr.an ar.d his s ta ff from  c;v ii , i
■ ■ lia b i l i ty  on accoun t o t o ff ic ia l a c tio n . l i

2. T ha t fo r th e  purpose o t de te rm in in g the w o rk a b il i ty  o f the ombudsman icea w ith in  tne 
Federai gove rnm en t, th e fe de ra l gove rnm en t snou ld e xp e rim e n t w itn  the estaD lisnment o f an 
ombudsm an or om budsm en fo r lim ite d geographica l are3 o r areas, fo r a specific agency o r agencies 
c r fo r a lim ite d pnase o r lim ite d phases o f Federal a c t iv ity .

4. T ha t estab lishm en t o f a Feaerai gove rnm en t-w ide om budsm an program shou ld aw a it 
find ings based upon the expe rim en ta tion recommended .

S e  ir  F u r th e r  F .eso h 'sd , T r.a t the Section o f A dm in is tra tiv e  Law is cu tho riaea to  present the 
views o f the A ssoc ia tion and tc  encourage tne estab lishm ent o : om budsm en m occo rcance w itn  the 
provis ions o f th is F ieso lu tion , by all necessary and app rop ria te means.

i
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H arvard  Jourr.a'. j r .  Legislation

YPPENDIX

A  S t a t e  S t a t u t e  r o  C r e a t e  

T h e  O f f i c e  o f  O m b u d s m a n

‘226 Harvard journal on Legislation

S e c t io n  603 . Jud icia l review .

N o p roceed ing  o r decision o f the Om budsm an m ay be rev iew ed in 
any cou rt, unless it contravenes the prov is ions o f this Act.

S e c t io n  604 . Im m unity of the Ombudsman.

T he  Om budsm an has the same imm unities from  c iv il anc crim ina l 
lia b ility  as a judge o f this state. I

S e c t io n  605 . Ombudsman's privilege not to testify.

T h e  O m budsm an and his start sh a ll not testify in any  cou rt w ith |

the p rov is ion s o r this A c t .

COMMENT

S e c t io n  6 0 3 . Ju d ic ia l Review .

T h is  se c t io n  p re v e n ts  an  ag en cy  o r  o ffic ia l fro m  se cu rin g  ju d ic ia l 
re v iew  o f  th e  O m b u d sm an 's  re c om m en d a t io n s . S in ce  the  O m b u d s ­
m an  has n o  p ow e r to  rev ise  a g e n cy  a c tio n s , i t  is u n lik e ly  th a t 
a n y o n e  w o u id  be  h e ld  to h a v e  s ta n d in g  to  o b je c t  to  h is re c o m ­
m en d a t io n s . H o w e v e r , since the in s t itu t io n  is n ew  in  th is  c o u n try , 
on e  c a n n o t be  c e rta in  b ow  th e  la w  w i l l  d e v e lo p . T h is  p ro v is io n  is 
in c lu d e d  to  g u a ra n te e  th a t the O m b u d sm a n  w i l l  n o t  b e  r r e o u e n t iv  
in v o lv e d  in  lit ig a t io n  w h en  an  a g e n cy  d is a g re e s  w ith  h is  a p p ra is a l 
o f  its a c tio n s .

S e c t i o n  6 0 4 . Im m u n ity  of the O m budsm an.

T h e  O m b u d sm a n  is g iven  the im m u n it ie s  f r o m  c iv i l a n d  c r im in a l 
p ro s e c u t io n  th a t a re  e n jo y e d  b y  a s ta te  ju d g e . T h e  m o s t s ig n ific a n t 
o f  th e se  is im m u n ity  f ro m  lia b i l i t y  fo r  d e fa m a t io n  a r is in g  o u t  o f* * u

s ta tem en ts  m ad e  in  th e  exercise o f  h is d u tie s .

S e c t i o n  6 0 5 . Om budsm an’s p riv ileg e  not to te stify .

T h e  p u rp o s e  o f  th is  sec tion  is to  e n c o u ra g e  p e o p le  to  c o o p e ra te  
w ith  th e  O m b u d sm an , w ith ou t f e a r  th a t h e  w i l l  d iv u lg e  in fo rm a ­
tio n  d is c lo s e d  to  h im  in con fid en ce . T h is  s e c t io n  a lso  p ro te c ts  the

*

O m b u d sm a n  a n d  h is s u e  from  th e  em b a rra s sm en t a n d  in te s ruD ->.
t io n  o f  h a v in g  to  te s t ify  in  re g a rd  to  cases th e y  h a v e  in v e s t ig a te d . 
H o w e v e r , s ince th e  O m b u d sm an  m a y  n e e d  re c o u rs e  to  th e  cou rts  
to  p e r fo rm  h is du tie s  u n d e r th is a c t , th is  p r iv i le g e  is n o t  w ith h e ld  
f ro m  h im . I t s  m o s t lik e ly  -use is to  e n fo rc e  h is  s u b p o en a  p ow e r 
u n d e r  s e c t io n  4 0 3 . H e  m a y  a lso  te s t i fy  in  r e g a rd  to the  p e n a lt y  fo r  
o b s t ru c t io n  u n d e : sec tion  SOT.
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I n t e r n a t io n a l  B c r  A s s o c ia t io n  

O m b u d s m a n  C o m m i t t e e

Chairman Vice Chairman
Bernard Frank (USA) ,\iex Q Wen (Cana da I

November  1 7 ,  1978

Ms. K a r l a  L.  F o r s y t h e  
Om budsperson
M u n i c i p a l i t y  o f  A n c h o ra g e  
O f f i c e  o f  t h e  Ombudsman 
Pouch 6 -6 5 0
A n c h o r a g e ,  A l a s k a  99502 

Dear  Ms. F o r s y t h e :

Thank y o u  f o r  t h e  copy  o f  t h e  l e t t e r  t o  P e t e r  
F reem an .  You r a i s e d  two p o i n t s :

1 .  C o n f i d e n t i a l i t y  o f  c o m m u n i c a t i o n s  b e t w e e n  
c o m p l a i n a n t s  a n d  y o u r  o f f i c e .  T h i s  p r o b l e m ,  p l e a s e  n o t e  
p a g e s  439 t o  441 i n c l u s i v e  f ro m  my a r t i c l e  o n  " S t a t e  
Ombudsman L e g i s l a t i o n  i n  t h e  U n i t e d  S t a t e s " ,  S e c t i o n  17, 
p a g e s  1 3 - 1 4 ,  o f  t h e  Model Ombudsman S t a t u t e ,  an d  p a g e s  4 7 -4 8  
o f  my a r t i c l e  on  t h e  N e b r a s k a  P u b l i c  C o u n s e l .  T h i s  p r o b le m  
was d i s c u s s e d  a t  one  o f  t h e  w o r k s h o p s  a t  t h e  D a y to n  c o n f e r e n c e . .
The p r o b lem w i t h  l o c a l  gov e rnm en t  i s  t h a t  t h e  o n l y  i t e m  o n  t h e  
s u b j e c t  i s  a L o c a l  o r d i n a n c e  a n d  t h e n  t h e  Immuni t y  e x t e n d s  o n l y  
i n  t h o s e  c o u r t s  w h i c h  a r e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  
l o c a l  g o v e r n m e n t s . You w i l l  n o t  h a v e  im m u n i ty  i n  t h e  s t a t e  
c o u r t s  a n d  c e r t a i n l y  n o t  i n  t h e  f e d e r a l  c o u r t s .  H ow ever ,  i f  I  
•were y o u  I  w o u ld  do w h a t  I  c o u l d  on t h e  l o c a l  l e v e l  and y o u  w i l l  
n o t e  t h e r e  a r e  s e c t i o n s  on im m u n i ty  i n  t h e  F l i n t  C h a r t e r ,  p a g e  
20 ,  and  t h e  D e t r o i t  C h a r t e r ,  S e c t i o n  4 - 2 1 5 .  The s t a t e  s t a t u t e  
m ig h t  be  n e c e s s a r y  t o  p r o t e c t  you  i n  t h e  s t a t e  c o u r t s  b u t "' t h i s  
wouL-d~ c f  c o u r s e ”- h o t  p r e c l u d e  b e i n g  " subpoenaec"_f o r " a  f e d e r a l  
c o u r t .  Your  o n l y  ho p e  t h e r e  w o u ld  b e  t o  h a v e  a f e d e r a l  s t a t u t e  
t o  c o v e r  t h i s  s u b j e c t .  T h e r e  r e m a i n s  a  g r e a t  d e a l  o f  work i n  
t h i s  p a r t i c u l a r  a r e a .  I  w o u ld  s u g g e s t  t h a t  you  w r i t e  to  
W i l l i a m  P .  A n c r i c k , I I ,  O f f i c e  o f  t h e  C i t i z e n s '  A i c e ,  515 E a s t  
T w e l f t h  S t r e e t ,  Des M o in e s ,  Io w a ,  5 0 3 1 9 ,  b e c a u s e  h i s  o f f i c e  h a s  
been  i n v o l v e d  i n  s e v e r a l  c a s e s  i n v o l v i n g  freedom, f ro m  .vuopoena 
i n  a f e d e r a l  c o u r t .  The e a r l y  p a r t  o f  t h i s  y e a r ,  a F e d e r a l  .Judge 
h e l d  t h e  c o n f i d e n t i a l i t y  o f  t h e  Iowa Ombudsman r e c o r d s  on t h e  
b a s i s  t h a t  t h e r e  was no f e d e r a l  i n t e r e s t  i n v o l v e d  and t h e  s t a t e  
p o l i c y  s h o u l d  p r e v a i l  a s  r e f l e c t e d  i n  t h e  S t a t u t e  g r a n t i n g  
i m m u n i t y .

Address co rre sp o n d e n ce  to  the C h a irm a n  
931 H a m ilto n  M a il. P. O  Bor 419. A/lcmouin. P A  1S105. U  S .A . T e le ph o ne  :2 1 5 ) 435-S092
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Ms. K a r l a  L. F o r s y t h e  
Page 2
November 17 ,  1973

2 .  W ith  r e s p e c t  t o  p r o v i s i o n s  c o n t a i n i n g  n o n ­
r e t a l i a t i o n  s e c t i o n s ,  I  w o u l d  r e f e r  you  to  p a g e  44 o f  t h e  
N e b r a s k a  a r t i c l e ,  S e c t i o n  1 3 ( e )  o f  t h e  Model S t a t u t e ,  and  
p a g e  432 o f  t h e  U n i v e r s i t y  o f  Miami a r t i c l e .  O f f h a n d ,  I 
f o u n d  o n l y  a  s e c t i o n  op. t h i s  i n  t h e  N e b r a s k a  s t a t u t e .

I f  you  w i s h  t o  d i s c u s s  t h i s  f u r t h e r ,  p l e a s e  con La
m e .

3 F :d c

E n c l o s u r e s



DATE:

TO:

FROM: 

THRU: 

THRU: 

SUBJECT:

MUNICIPALITY OF ANCHORAGE 

MEMORANDUM

I
C ofrjj^?% ^ation 

orney/Citeqj j

fRECEIVED

APPEND IX 7. /I. i  o f 2

J U L  I  2 ) 9 9 0
J u l y  6 ,  1S90

. . ,  . Ottice ol inn   -
M i c h a e l  M i l l s ,  Ombudsman

K e v in  F i n n i g a n ,  A s s i s t a n t  M u n i c i p a l  A t t o r n e y

Jam e s  E . Ramsey, D ep u ty  M u n i c i p a l  At t o r

R i c h a r d  D. Klfcby, M u n i c i p a l  A t t o r n e y / ^

MOA v.  R o b e r t  H. S t a f f o r d
S u p e r i o r  C o u r t  C a s e  No. 2AN-29-7337 C i v i l

You h a v e  a s k e d  w h e t h e r  AMC 2 . 6 0 . 1 2 0 ( C )  p r o v i d e s  a u t h o r i t y  t o  
ex em p t  t h e  Ombudsman f rom  h o n o r i n g  a s u b p o e n a  t o  t e s t i f y  a t  a 
t r i a l .

SHORT ANSWER

AMC 2 . 6 0 . 1 2 0 ( C )  d o e s  n o t  p r o v i d e  a r e c o g n i z a b l e  p r i v i l e g e  e x e m p t ­
i n g  t h e  Ombudsman from h o n o r i n g  a s u b p o e n a  and t e s t i f y i n g  '  a t  
t r i a l .

FACTS
Mr. S t a f f o r d  h a s  a d v i s e d  t h e  Ombudsman and h i s  a s s i s t a n t  t h a t  he  
w ould  be i s s u i n g  them a s u b p o e n a  t o  a p p e a r  and t e s t i f y  a t  r . i s  
u p co m in g  t r i a l .  Mr. S t a f f o r d  had  p r e v i o u s l y  f i l e d  a c o m p l a i n t  
w i t n  t h e  O m budsm an 's  o f f i c e  c o n c e r n i n g  a l l e g e d  i m p r o p r i e t i e s  bv 
an  e m p lo y e e  a t  t h e  P a r k s  and R e c r e a t i o n  D e p a r t m e n t .  The 
O m budsman 's  o f f i c e  made an i n i t i a l  i n q u i r y  i n t o  t h e  m a t t e r  b u t  
d i d  n o t  i n v e s t i g a t e  t h e  m a t t e r  b e c a u s e  o f  p e n d i n g  l i t i g a t i o n .

DISCUSSION

AMC 2 . 6 0 . 0 7 0 ( C )  s t a t e s :

The Ombudsman s h a l l  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  com­
p l a i n a n t s  o r  w i t n e s s e s  c o m in g  b e f o r e  them e x c e o t  i n s o f a r  
a s  d i s c l o s u r e  may be  n e c e s s a r y  t o  e n a b l e  th e 'O m b u d s m a n  
t o  c a r r y  o u t  h i s  d u t i e s .

The ab o v e  p r o v i s i o n  d o e s  n o t  p r o v i d e  a p r i v i l e g e  f rom  h o n o r i n c  a j 
s u c p o e n a  o r  t e s t i f y i n g  i n  c o u r t .  I n s t e a d ,  AMC 2 .5 0 .C 7 C (C ' .  p r o h i -  j | 
s i t s  t h e  Ombudsman f rom  v o l u n t a r i l y  d i s c l o s i n g  i n f o r m a t i o n  j 1
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M ic h a e l  M i l l s ,  Ombudsman 
J u l y  6 ,  1990 
Page  2

o b t a i n e d  f rom  c o m p l a i n a n t s  and w i t n e s s e s  e x c e p t  i n s o f a r  as  d i s ­
c l o s u r e  may be n e c e s s a r y  t o  e n a b l e  t h e  Ombudsman t o  c a r r y  c u t  h i s  
d u t i e s .  The S t a t e  Ombudsman i s  a f f o r d e d  p r o t e c t i o n s  n o t  g i v e n  t o  
t h e  M u n i c i p a l  Ombudsman. AS 2 4 . 5 5 . 2 6 0  s t a t e s  t h a t  " t h e  ombudsman 
and  t h e  s t a f f  o f  t h e  o m b u d sm an 's  o f f i c e  n a y  n o t  t e s t i f y  i n  a 
c o u r t  r e g a r d i n g  m a t t e r s  coming t o  t h e i r  a t t e n t i o n  i n  t h e  e x e r c i s e  
o r  p u r p o r t e d  e x e r c i s e  o f  t h e i r  o f f i c i a l  d u t i e s  e x c e p t  a s  may be 
n e c e s s a r y  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r . "  Based  on 
AS 2 4 . 5 5 . 2 6 0 ,  t h e  S t a t e  Ombudsman may r e f u s e  t o  t e s t i f y  a s  a w i t ­
n e s s .  A l a s k a  R u l e  o f  C o u r t  501 r e c o g n i z e s  c e r t a i n  p r i v i l e g e s  
f rom  t e s t i f y i n g  i n  c o u r t .  Among t h o s e  r e c o g n i s e d  a r e  p r i v i l e g e s  
p r o v i d e d  i n  e n a c t m e n t s  o f  t h e  A l a s k a  L e g i s l a t u r e .  A l a s k a  R u le  c f  
C o u r t  501 t h u s  w ouid  r e c o g n i s e  t h e  p r i v i l e g e  o f  t h e  S t a t e  
Ombudsman p u r s u a n t  AS 2 4 . 5 5 . 2 6 0  from t e s t i f y i n g  a s  p r o v i d e d  oy 
s t a t e  l a w .  No s u c h  p r o t e c t i o n  i s  r e c o g n i z e d  f o r  t h e  M u n i c i p a l  
Ombudsman.

P l e a s e  c o n t a c t  t h i s  o f f i c e  i f  we may b e  o f  f u r t r . e r  a s s i s t a n c e .

KF: Id  
M/MlLLSl
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C IT IZ I5N .S ' A 11)15

GOlG.l Definitions.
601(1.2 Office established.
G0IG.3 Appointment —  vacancy.
GOlG.'l Gili7.cn o f United States m id resident, o f Iowa. 
G0IG.5 Term —  removal.
G01G.G Deputy —  assistant for penal agencies.
G01G.7 Prohibited activities.
G0IG.8 Closed files.
GOlG.l) Powers.
G01G.10 No churge for services.
GOlG.l I Subjects for investigations.
GOlG.l2 Complaints investigated.

GOlG.l.') No investigation —  notice to nm ip ln irtnn l.
noiG.i-i Institutionalized complainants.
GII1G.15 Deports critica l of agency or officer.
0(11(5.1G Dceoinmcndnlinns to agency.
GIIIG.17 I'ublicatinn o f conclusions.
G0IG.18 Deport to general assembly.
G01C.19 Disciplinary action recommended.
GUlO.20 Immunities.
G0IG.21 Witnesses.
GO 1(5.22 l ’cnalties.
GO 1(5.23 Citation.

GOlG.l Defin itions.
As used in th is chapter:
1. “P e rso n ''menus nn ind iv idua l, agg.agate o f in d i­

viduals, corpo ra tion , partnersh ip , o r un incorpora ted 
association.
2. "Agency'' means all governmenta l en titie s , de­

partm ents, boards, commissions, councils o i in s t itu ­
tions, and any office r, employee o r member the reo f 
acting o r pu rpo rting to act in the exercise o f o ffic ia l 
duties, bu t i t does not include:

a. Any court or judge or appu rtenan t ju d ic ia l sta ff.
b. The members, comm ittees, or perm anen t o r 

temporary staffs o f the Iowa general assembly.
c. The governor o f Iowa or the governor's persona! 

sta ff.
d. Any in s trum en ta lity formed pursuan t to nn in ­

terstate compact and answerable to more than one 
state
It. “O fficer* means any o ffice r oT an agency.
•!. "Em ployee" means any employee o f an agency.
5. "A d m in istrative actio n " means any po licy o r na­

tion taken by an agency o r fa ilu re to act pursuan t to 
law.
|C73. 75, 77. 79. S’ , 5G01G.1]

GQ1G.2 Office established.
The o ffice o f citizens ' aide is established.
IC73, 75, 77, 79. 81, §6016.2]

G01C.3 Appointment —  vacancy.
The c itizens ’ aide shall be appo in ted by the legisla­

tive council w ith Ihe approval and con firm a tio n o f a 
cons titu tiona l m a jo rity o f the senate and w ith  Ihe ap ­
proval and con firm a tion o f a con s titu tio n a l m a jo r ity 
o f the house o f representatives. The legisla tive council 
shall f i l l a vacancy in th is office in the same manner 
as the o rig ina l appo in tm en t. I f the appo in tm en t or 
vo, .ncy occurs while the general assembly is not in 
session, such appo in tm ent shall be reported to the sen­
ate and the house o f representatives w ith in th ir t y  days 
o f the ir convening a t the ir next regular session fo r 
approval and con firm a tion .

The citizens' aide shall employ and supervise all em­
ployees under the citizens ' aide's d irec tion in such pos­
itions m id a t such salaries as shall be au' horized by the 
legislative council. The legislative council s iia ll hear 
and act upon appeals o f aggrieved employees o f the 
office o f the citizens' nidc.
|C73, 75,77 , 79, 81. §6010.3]

601 G.d Citizen o f United States and resident o f Iowa.
The cilizens ' aide shall be a citizen o f the Un ited 

States and a resident o f the sta le o f Iowa, and shall be 
qualified to analyze problems o f law, adm in is tra tio n 
and public policy.
|C73, 75, 77, 79, 81, §6010.4]

G01G.5 Term —  removal,
The citizens' aide shall hold office fo r fou r years 

from the firs t day in Ju ly o f the year o f approva l by the 
senate and the house o f representatives, and u n til a 
successor is appointed by the legislative council, unless 
the citizens' aide can no longer perfo rm  the o ffic ia l 
duties, o r is removed from office. T he c itizens ' aide 
may at any lim e be removed from office by con s titu ­
tiona l m a jo rity vote o f the two houses o f the general 
assembly or as provided bv chap te r 66. I f  a vacancy 
occurs in the office o f citizens' aide, the depu ty c i t i ­
zens' aide shall act as citizens' aide u n til the vacancy 
is filled by the legislative council. 4 
|C73. 75. 77. 79. 81. §6111G.5]

G01G.G Deputy —  assistant fo r penal agencies.
The citizens' aide shall designate one o f the mem­

bers o f the s ta ff as the deputy c itizens ' aide, w ith  au­
th o r ity to act as citizens' aide when the c itizens ' aide 
is absent from the state or becomes disabled. The c i t i ­
zens'a ide may delegate to members o f the s ta ff any o f 
the citizens' aide's au tho rity o r duties except the duty 
o f fo rm a lly making recommendations to agencies o r 
reports to the governor or Ihe general assembly.
The c iiizens ' aide shall appo in t nn assistant who 

shall he p rim a rily responsible fo r inves tiga ting com ­
p la in ts re la ting to penn! or correctiona l agencies. 
|C73. 75, 77, 79. 81. §GOIG.O]
84 Acts, cli 1046, §1



601G.7 Prohibited activities.
N e ithe r the citizens' uide nor nny member ( if the 

s ta ff shall:
1. Hold another public office o f trust or p ro fit 

under the laws o f th is state other than the o ffice o f 
notary public.
2, Engage in other employment fu r remuneration 

w ith nn agency against which a com p la in t may lie filed 
under th is chapter or tha t could create a con flic t o f 
in terest or interfe re in the performance o f the person's 
duties under th is chapter.
3, Know ing ly engage in or m ain ta in nny business 

transactions w ith persons employed by agencies 
against whom complain ts may be made under the p ro ­
visions o f th is chapter.
4. i ’e actively involved in partisan affa irs ,
|C73, 75, 77, 79. 81. §G()1G.7)
84 Acts, ch 1046, §2

001G.8 Closed files.
The citizens' aide- may m ain ta in secrecy in respect 

to all matters including the iden tities o f the com p la in ­
ants or witnesses coming before .the citizens' aide, ex­
cept tha t the general assembly, any stand ing 
comm ittee o f the general assembly or the governor 
may require disclcsure o f any m atte r and shall have 
complete access to the records and files o f the c itizens ' 
aide. The citizens' aide may conduct private bearings.
(C73, 75, 77, 79, 81. §G0lG.8J

G01G.9 Powers.
The citizens' aide may:
1. Investigate, on com p la in t or on the c itizens ' 

aide's own motion, any adm in is tra tive action o f any 
agency, w ithou t regard lo the fin a lity o f the adm in is ­
tra tive action, except tha t the citizens ’ aide shall no t 
investigate the compla in t o f an employee o f nn agency 
in regard to th a t employee’s employment re la tionsh ip 
w ith the agency. A communication o r receipt o f in fo r ­
m ation made pursuant to the powers prescribed in th is 
chapter shall no t be considered an ex parte com m un i­
cation as described in the provis ions o f section 17A.17.
2. Prescribe the methods by which com pla in ts are 

to be made, received, and acted upon; determ ine the 
scope and manner o f investigations to be made: and, 
subject to the requirements o f th is chapter, determ ine 
the form , frequency, and d is tr ib u tio n o f the conc lu ­
sions and recommendations o f the citizens' aide.
3. Request and receive from each agency assist­

ance and in fo rm a tion p.s necessary in the performance 
o f the duties o f the office. The citizens' aide may exam 
me the records and documents o f any nscncy unless its 
custodian demonstrates tha t the exam ination would 
vio la te federal law or result in the denial o f federal 
funds to the agency. I f the document sought is required 
by law- to be kept con fidentia l, the agency may refuse 
access un til the citizens’ aide demonstrates th a t the 
document is relevant or m ateria l to an investiga tion 
authorized under subsection 1. I f the citizens’ aide is 
provided access lo the con fiden tia l document, the c i t i ­
zens’ aide is subject to the same policies and penalties 
regarding the con fid en tia lity o f the document as an 
employee o f the agency. The citizens ' aide may enter 
and inspect premises w ith in any agency's con tro l,
4. Issue a subpoena to compel nn \ person to ap ­

pear, give sworn testim ony, or produce documentary 
or other evidence relevant to a m atte r under inqu iry . 
The citizens' aide, deputies, and assistants o f the r - l i- 
zens' aide may adm in ister oaths to persons giving tcs-

titnouy before them . I f a .. i t ness f i t  her fa ils or refuses 
to obey a subpoena issued by the c itizens ' aide, the 
citizens' aide may pe titio n the d is tr ic t court having 
ju risd ic tio n for nn order d irec ting obedience to the 
subpoena. I f the court finds that the subpoena should 
be obeyed, it shall enter an urtle r requ iring obedience 
to the subpoena, and refusal In obey the court o rde r is 
subject to pun ishment fo r rnntcmpt..
|C73, 75, 77. 79. 81, §(iOlG.l); 82 Acts, ch I02G, §1)

G01G.10 No charge for services.
No monetary or o ther charge shall lie levied upon 

nny person as a prerequis ite lo presen ta tion o f a com ­
p la in t lo the c itizens ' aide.
IC7I1, 75, 77. 79, 81. §001(1.10)

GOlG.l 1 Subjects for investigations.
An appropria te subject fo r inves tiga tion by the 

office of the c itizens ' aide is nn adm in is tra tiv e action 
th a t m igh t be:
1. Contra ry lo law o r regulation.
2. Unreasonable, un fa ir , oppressive, nr incons is t­

ent w ith the general course o f nn agency's fu n c tion in g , 
even though in accordance w ith law,
3. Rased on a m istake o f law o r n rh itrn ry in ascer­

ta inments o f fact.
4. Rased on im proper m o tiva tio n o r irre le van t 

consideration.
5. Unaccompanied bv an adequate s ta tem en t o f 

reasons. The c itizens ’ aide may also lie concerned w ith 
strengthening procedures and practices wh ich lessen 
the risk th a t objectionable adm in is tra tive actions w ill 
occur.
|C73. 75. 77, 79, 81, §001G.11|

G01G.12 Complaints investigated.
The citizens ’ aide ,.iay receive a com p la in t from  any 

source concerning nn adm in is tra tive action . T h e c i t i ­
zens' aide shall conduct n suitab le inves tiga tion in to 
the adm in is tra tive actions complained o f unless the 
citizens' aide finds subs tan tia ting facts tha t:
1. The com pla inan t has available ano the r remedy 

or channel o f com p la in t which the com p la in an t could 
reasonably he expected to use.
2. The grievance perta ins to a m a tte r outs ide the 

citizens ’ aide power.
3. The com p la inan t iias no substantive o r proce­

dural in te rest w h ic li is d irec tly affected by the m a tte r 
complained about.
•1. The com p la in t is tr iv ia l, frivo lous , vexa tious, or 

not made in good fa ith
5. O ther com p la in ts are more w o rth y o f a tte n tio n .
fi. The citizens ' aide resources are in su ff ic ie n t for 

adequate investigation .
7. The com pla in t has been delayed too long to ju s ­

t ify  present exam ina tion o f its m erit.
The citizens ' aide may decline lo inves tiga te a com ­

p la in t. hut shall not he p roh ib ited from in q u ir in g  in to 
the m a ile r complained about o r in to re la ted problems 
at some fu tu re time.
|C73. 75. 77. 79, S I. §601(7.12)

G01G.13 No investigation —  notice to complainant.
I f the c itizens ' aide decides not to inves tiga te , the 

complainant shall he in fo rm ed o f the reasons fo r the 
deci‘ i'>n. I f the c itizens ' aide decides to investiga te , tlie 
complainant and the agency shall lie n o tif ie d o f the 
decision. A fte r completing cons ide ra tion o f a com ­

l
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p la in t. w lic iln *r or m il it has been investigo led . the 
citizens' aide shall w ithou t delay in fo rm  the nunphm i- 
ant o f the fad . and if appropria te , shall in fo rm  the 
adm in is tra tive agency involved, T he c itizens ' aide 
shall on request o f the com p la inan t, and as app rop ri­
ate, report the status o f the inves tiga tion to (he com ­
plainant.
|C73, 75, 77, 71). 81, §001(1.13: H2 A d s . ch 1020, §2|

(501(1.11 Institutionalized complainants.
A le tte r to the citizens ' aide from o person in a cor- 

lectional in s titu tio n , n hosp ita l, o r o the r in s t itu t io n 
under the con tro l o f an adm in is tra tive agency shall he 
immed ia te ly forwarded, unopened to the c itizens ' aide 
by the in s titu tio n where the w rite r o f the le tte r is n 
resident. A le tte r from the c itizens ' aide to such a 
person sha ll he immed ia te ly delivered, unopened lo 
the poison.
1073, 75, 77, 79, 81, §001G. 14)

GO lG .l5 Reports c ritica l o f agency o r o ffice r.
Before announcing a conclusion or recommendation 

tha t critic izes an agency o r any o ffice r or employee, 
the citizens ’ aide sha ll consult w ith th a t agency o ffice r 
o r employee, and shnll a ttach to every repo rt sent or 
made under the provis ions o f th is chnp tc r a copy o f 
nny unedited comments made by o r on beha lf o f the 
officer, employee, o r agency.
(C73, 75, 77, 79. 81, §G01G.15]

601G.16 Recommendations to agency.
If, having considered n com p la in t and whatever m a­

te ria l the citizens' aide deems pe rtinen t, the c itizens ’ 
aide finds substantia ting facts tha t:
1. A m atte r should he fu rth e r considered by the 

agency;
2. An adm in is tra tive action should he mod ified or 

caoceled;
3. A ru le on which an adm in is tra tive action is 

based should be altered;
4. Reasons should he given for an adm in is tra tive 

action; or
5. Any other action should he taken by the agency, 

the citizens ' aide shall sta te the recommendations to 
the agency, i f  the c itizens ’ aide requests, the agency 
shall, w ith in twenty work ing days n o tify  the citizens' 
aide o f any action taken on the recommendations or 
the reasons for no t com ply ing w ith them .
I f tne citizens' aide believes tha t an adm in is tra tive 

action has occurred because o f laws o f wh ich results 
are un fa ir or otherwise objectionable, the c itizens ' aide 
shall no tify the general assembly concern ing desirable 
s ta tu .c rv change.
|C "3 . 75. 77. 79. 81, §G0IG.1G|

601G.17 Publication c f conclusions.
The c itize n :' aide may pub lish the conclusions, rec­

ommendations. and suggestions and tra n sm it them to 
the governor, the general assembly or any o f its com ­
mittees. When pub lish ing an op in io n adverse to an 
adm n is lra tive agency nr o ffic ia l the citizens ' aide 
shall, unless excused by the agency or o ffic ia l a llec lod . 
in c lic e w ith  the op in ion any uned ited reply made by 
the agency.
Any conclusions, recommendations, and sugges­

tion ; so published may at the same tim e he made ava il­
able to the news media o r others who may he 
com erned.
|C?3. 75. 77. 79. HI. §G0IC.17|

GO I (1.18 Report Ir. general assembly.
'I be citizens ' aide shall by A p r il I o f each voar sub­

m it an ecnnum irn lK designed and reproduced report 
to the general assembly and to the governor ct ncern- 
ing the exercise o f the c itizens ' aide functions during 
the preceding calendar year. In discussing matters 
w ith which the c itizens ' aide has been concerned, the 
citizens' aide shall not id en tify specific persons i f to do 
so would cause needless hardsh ip . I f the annual repo rt 
critic izes a named agency or o ffic ia l, it shall also in ­
clude unedited replica made by the agent' ; or o ffic ia l 
lo the critic ism , unless excused by the agency or o f f i ­
cial affected.
|C73, 75, 77, 79, 81, §G01G.18; 82 Acts, ch 102G, §3)

G0IG.19 D iscip linary action recommended.
I f the citizens ' aide believes tha t any pub lic o ffic ia l, 

employee or other person iias acted in a manner w ar­
ran ting crim ina l oi d isc ip lina ry proceedings, the c i t i ­
zens' aide shrill refer the m a tte r lo the appropria te 
autho rities .
)G73, 75, 77, 79, 81, §G0lG.19j

G01G.20 Immunities.
' ' No c iv il action, except removal from office as p ro ­

vided in chnptcr GG, or proceeding shall lie commenced 
against the citizens 'a ide or any member o f the s ta ff fo r 
nny act o r om ission perfo rm ed pursuan t to the p ro v i­
sions o f th is chapter unless the act o r om ission is actu ­
al ed by malice or is grossly negligent, no r shnll the 
citizens' aide or any member o f the s ta ff he compelled 
lo testify in nny court w ith respect In nny m a tte r in ­
volv ing the exercise o f the citizens ' aide’s o ffic ia l du ­
ties except as nr,ay he necessary lo enforce the 
provis ions o f th is chapter.
|C73, 75. 77. 79, 81, §G01G.20]

G31G.2I Witnesses.
A person required by the citizens ' aide lo provide 

in fo rm a tion shnll he paid the same fees and trave l 
allowances as are extended to witnesses whose a tte n d ­
ance has been required in d is tr ic t courts o f th is 
slate. Officers and employees o f an agency shall no t he 
entitled to such fees and allowances. A person who. 
w ith or w ith ou t service o f compulsory process, p ro ­
vides oral or documentary in fo rm a tio n requested by 
the citizens’ aide shall he accorded the some priv ileges 
and immun ities as arc extended to witnesses in the 
courts o f th is state, and shall also he en title d to he 
accompanied and advised by counsel while being ques­
tioned.
|C73. 75. 77, 79, S I, §G01G.21|

601G.22 Reunifies.
A person who w illfu lly  obstructs o r h inde rs the law ­

fu l actions o f the c itizens ' aide or the c itizens ' aide's 
sta ff, or who w illfu lly misleads o r a ttem p ts to mislead 
the citizens ’ aide in the c itizens ’ aide's inqu iries , shall 
he guilty o f a simple misdemeanor.
| l '7 ; i. 75. 77. 79. SI. §GtHG.22|

GO IG.23 Citation,
This chapter shall lie known and may be cited as the 

“ Iowa C itizens ' A ide Act".
|C73. 75. 77. 79. S I. §(i0 lG ,23 |
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UNITED ST A T ES  - A L A S K A

"Ki mb e r l y  S h i n n  v. C h a r l e s  Ue/.ter, et ai. "

4FA - 3 1“ !736~Civ. (Alaska S.C.) O r d e r  J u n e  6, 1982

O M B U D S M A N  O F F I C E S  - C O N F I D E N T I A L I T Y *

The p l a i n t i f f  sought tc cor,pell the t e s t im o n y  of a staff member cf the 

O f f i c e  of O m b u d s m a n  for A l a s k a  at trial. The O f f i c e  of o m b u d s m an  had 

inv es t i g a t e d  a c o m p l a i n t  wriich r e l a t e d  to the p l a i n t i f f ' s  pres e n t  legal 

acticr.. The O f f i c e  cf O m b u d s m a n  b r o u g h t  a Mo t i o n to Str i x e  the staff

me m b e r name from the W i t n e s s  L ist a n d  a P r o t e c t i v e  O r d e r  barring tne

p r o d u c t i o n  of W i t n e s s e s  cn. d o c u m e n t s  f r o m  the o f f i c e  of Om budsman. The 

O m b u d s ma n ' s  m o t i o n  was b a s e d  p r i m a r i l y  o n  the c o n f i d e n t i a l i t y  provi s i o n s  

of the statute: AS 2 4 . 5 5 .’.60(b) "The O m b u d s m a n  shall m a i n t a i n  

c o n f i d e n t i a l i t y  w i t h  r e s p e c t  to all m a t t e r s  ar.d the iden t i t i e s  of tne 

c o m p l ai n a n t s  or w i t n e s s e s  com i n g  b e f o r e  hi m e x c e p t  insofar as di s c lo s u r e s  

may be n e c e s s ar y  to enable h i m  to c a r r y  out his dut i e s  ar.d to support hit 

r e c o m m e n d a t i o n s .''; and cn AS 2 1 . 5 5 . 2 6 0  "The O m b u d s m a n  ar.d his staff may 

not testify in a court r e g a r d i n g  m a t t e r s  c o m i n g  to their a t t e nt i o n  ir. the 

e x e r c i s e  cr p u r p o r t e d  e x e r c i s e  of t h e i r  o f f i c i a l  duties except as may oe

n e c e s s a r y  to enforce the p r ov i s i o n s  cf this c h a p t e r . "  The S u p e r i o r  C ourt 

g r a n t e d  the O rd e r  striking the staff memb e r s  nam e  from tne Witn e s s  List 

ar.d a P rotective Order b a r ri n g  the p r o d u c t i o n  cf wi t n e s s e s  and/or 

d o c uments from tne O m b u d s m a n  Off i c e  was entered

n 1/
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UNITED STATES - IOWA 

"Kelly v. Brewer"

RC C iVll No. 73-177-2, order filed April 28, 1975

IOWA C I T I Z E N S’ AIDE* U.S. FEDERAL C O U R T  S U B P O E N A *  O M B U D S M A N  - 

C O N F I D E N T I A L I T Y *
t

T he Iowa Citizens' Aide (Ombudsman) Mr. Thomas R. Mayer was served w i t h  a 

Fede r a l  Court subpoena. Mr. Mayer has tried to resist attempts to have 

his O m b udsman office U3ed as a means of d i s c o v e r y  for litigation. The 

o nl y  possible solution to the present d i l e m m a  fac i n g  State O m b u ds m e n  ir. 

the United States w ould be Federal l egislation g r a n t i n g  immunity from 

F e d e r al  subocena. The court ruling requiring a m e m b e r  cf the O m b u d s m a n ' s  

staff to testify m  court was not appealed sir.ee an ac c o r d was worxed out 

b e t w e e n  tr.e p l a i n t i f f’s counsel and the O m b u d s m a n’s counsel enabling the 

t e stimony to be giver. ”ir. camera" if the s u b p o e n a  was withdrawn.

27

UN I T E D  STATES - IOWA

" Remmers et al. v. Brewer"

U.S. District court. S o u thern District of Iowa, J u d g m e n t  del i v e r ed  

J a n u a r y  '4, 1978 15 pages

C I T I Z E N’S AIDE FCP. CO R R E C T I O N*  U.S. F ED E R A L  C O U R T  SUBP O E N A *  O M B U D S M A N  

C O N F I D E N T I A L I T Y *

A prison o m b udsman was subpoenaed to t e s ti f y  ir. Uni t ed  States District 

C o u r t  regarding Renners v. Brewer. L i t i g a t i o n was tc d e t e r m i n e  tne status 

cf a prison religion. The state was trying to p r o v e  r.o suer, religion 

existed, and the prison ombudsman's tes t i m o n y was tc provide proof 

tr.rcugr. information g a t he r e d  ir. tr.e course cf m s  duties. The C i t i z e n ' s  

Aice objected, based or. Iowa Ccce wmor. stated t.tst i n f o r mation g a t h e r e d  

by tne priser. o m budsman was ccr.fider.tiai. Me w i s h e d  to protect the 

ror.fider.tiality, c r e d i b i l i t y , and physical safety of the prison o m b u ds m a n  

and ether staff while ir. tr.e orisons. Cr. N o v e m b e r  29, ;977 a mac is or ate ii
g r a n t ed  tr.e motion tc qu a  sr., because no serious o e c s r a l  interest o v e r r o d e  

M s  statutory immunity from s u b p o e n a . The state's interest ir. p r o t e c t i n g  

tr.e c o nfidentiality of tr.e Ombudsman o u t w e i g h e d  the defend a n t' s  need for 

tne prison o mbudsman's testimony. An appeal to the District C ourt was 

d i s m i s s e d  because "the state interest m  tne e f f i c i e n t  o p eration cf its 

administrative eger.ices as embodied m  tr.e C i t i z e n ' s Aide concept w o u _ a  

clearly be adversely a f fe c t e d  by compelling C o r n e l l  (the orison 

ombudsman) to testify."
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UNITED STATES -ALASKA

" P a t r i c i a  v state of Al a s k a ( D e p a r t m e n t  cf H e a l t h  a n d  S o c i a l  Services,et 

a l."

19QS Annual Report of A l as k a  O m budsman, App. F 6pag e s ,  161-167

Ombudanan-Non-CcapellibilityA Ombudsman Statute, A.S., s24.55.2S0*

Th e  O m b u d s m a n for the State of A l a s k a  sought to q u a s h  a subpoer.n which 

h ad been issued r equiring ar. e m p l o y e e  of his o f f i c e  to provide a 

deposition, and for a further o rder enforcing the p r i v i l e g e  of the Alaska 

S t a t u t e  and tarring any produ c t io n  of w i t n e s s e s  f r o m  The Office of the 

O m b u d s m a n  in the action. An employee of The O f f i c e  of the Ombudsman, m  

tne course of his e m p l o y m e n t , had i n v e s t i g a t e d  a c o m p l a i n t  by the 

p l a i n t i f f  against the State of Alaska, D e p a r t m e n t  of H e a l t h  and Social 

S ervices. The compla i n a n t  had a l l e g e d  t hat the d e p a r t m e n t ' s  hiring, 

p r a c t i s e s  contra v e n e d  the State Pe r s o nn e l  Act and P e r s o n n e l  Rules. The 

e m p l o y e e  had com p l e t ed  the invest i g at i o n  ar.d d r a f t e d  a report which was 

iss ue d  to Ms. Williams and signed by the O mb u d s m a n ,  Fran* Flavin. M 3 . 

W i l l i a m s  ultimately filed ar. ac t i o n  again s t  The D e p a r t m e n t  of He a l th  and 

scuy.nt through the subpoena, i n f o r m a t i o n  c D t a m e d  d u r i n g  the course cf 

the investigation. The C ourt r e v i e w e d  the p r o v i s i o n s  of -The Ombudsman 

A c t - re g arding the c o n f i d e n t i a l i t y  cf the o m b u d s m a n  and the protection 

a f f o r d e d  him and memb er s  of his staff f r o m  t e s t i f y i n g  m  respect to 

m a t t e r s  coming to their att e n t i o n  d u r i n g  the c o u r s e  of their 

i n v e st i g a t i o n  and c o n c l u d e d  that the p r i v i l e g e  was such that it should be 

r e c o g ni z e d  and a c c o r d i n g l y  ordered th a t  the s u b p o e n a  be c u a s n e d  and a 

p r o t e c t i v e  order issued. In ccmir.g to this c o n c l u s i o n ,  the C o u r t viewed 

the p r ivilege necessary in o r d e r  to p r o t e c t  the c o n f i d e n t i a l i t y  of 

i n f o r m a t i o n  obtained by the O m budsman, e n c o u r a g e  c o - o p e r a t i o n  on an 

investigation, and keep the O m b u d s m a n  out of v e x a t i o u s  litigation. Ir. 

a d dition, the C ourt h e l d  that the p l a i n t if f  w o u l d  hav e  to establish tr.e 

s p e c i a l  need for the information. Finally, it c o n c l u d e d  that the adverse 

i m p a c t  ir. compelling tes t i m o n y  w o u l d  De s u b s t a n t i a l . For al l  the acove 

r e a s o n s  the Court r e c o g n i z e d  the p r i v i l e g e  from t e s t i f y i n g  ar.d quashed 

the subpoena.

/
/

UNITED STATES -HAWAII

" J a k e Lapir. v. W i l l i a m  c. Plowden, Jr., ar.d J o s h u a  C. A g s al u d  He: Civil 

No. 54-0142, order f iled April IC.-.PEI"

U.S. Federal C o u rt  sub p o e n a*

The State Ombudsman, H e r m a n  S. Col, was served w i t h  a F e d e r a l  Court 

s u b poena wr.icr. was  issued at tr.e requ e s t  cf a P l a i n t i f f  m  a civil suit.

A m o t i o n  to q uash the s ub poena wa s filed tb r e s i s t  t h e  a t t e m p t  to have 

tr.e O m b u d s m an  testify ar.d p r o d u c e records it. c ourt p u r s u a n t  to the 

subpoena. The motion was based cn tr.e premise t h a t  c o u r t  ma y  quasr. or 

modify the subpoena if it is u n r e a s on a b l e  ar.d o p p r e s s i v e .  The m e m o r a n d u m  

ir. s u p p o r t  cf the m o t i o n  sited secti o n  Sc-r(b), H a w a i i  R e v i s e d  Statutes 

(HRS) , tr.e Ombudsman is r e q u i r e d  to m a i n t a i n  s e c r e c y  ir. respect to all 

matters and identities cf c o m p l a i n a n t s  ar.d w i t n e s s e s  - section S £ - ’7,

HRS, the O m budsman and his staff shall r.ct t e s t i f y  ir. ar.y court- and that 

tr.e court should decide the issue by b a lancing S t a t e  a n d  F e d e r a l  interest 

under Rule 501, Federal Rules e£ Evidence. H a w a i i ' s  i n t erest, to protect 

the statutory p r ivilege g r a n t e d  the O m b u d s m a n , an o f f i c e r  of the 

legislature, pre v ai l e d  and tr.e subpo e n a  was q u a s h e d  by tne m a g i s tr a t e  

hear i n g  the motion. Plaintiff ap p e a l e d  the d e c i s i o n  of the m a g i s t r a t e by 

filing a "Motion to Set Aside tne M ag i s t r a t e ' s  O r d e r  G r a n t i n g  Metier, to 

Q u a s h  S u b po e n a  Duces Tecum", w h i c h  mo ti o n  w a s  d e n i e d  or. the grounds of 

moctr.ess because the court dis m i s se d  tr.e cas e  for P l a i n t i f f ' s  l»*~v 

s t a n d i n g ._____________________________________________________ _______________________________
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ARBITRAL IMMUNITY

Arbitration has been an important dis­
pute settlement aid to courts in the United 
States since the nineteenth century. Recog­
nized as an effective adjudicatory process, 
it is only natural that arbitration and litiga­
tion be accorded some safeguards. One im­
portant safeguard, which is the topic o f this 
Letter, is that o f  arbitral immunity.' The 
doctrine o f arbitral immunity, which stems 
from  the doctrine o f judicial immunity, ap­
plies to both the arbitrators and the arbitral 
institutions that sponsor and administer the 
arbitration process.

This Letter updates and expands two earlier 
Law yers' Arbitration Letters on immunity: 
No. 10. May 15.1962, Personal Liability o j  
Arbitrators. and Vol. 7, No. 1, March 1983. 
Immunity and the Arbitration Process.

Law yers' Arbitration Letter is 
published qua rte rly  by the 
American .Arbitration Associa­
tion , 140 W est 51st Street, New 
Y o rk , N Y  10020-1203 . The 
subscription price is S30 per 
year. F o r subscription in fo rm a­
tion , contact Lucy Ragno at 
(2 12 ) 4 84 -4 014 .

Jud ic ia l Im m u n ity

The doctrine o f judicial immunity is 
based on public policy grounds to ensure 
the finality o f  court decisions as well as the 
independence o f the judiciary. The origins 
o f  this doctrine can be uaced as far back 
as the early seventeenth century to two 
English cases, Floyd v. Barker* and The 
M arshalseaAlmost 250 years later, it was 
applied by an early American court in Pratt 
v. Gardner * in which the court concluded 
that:

Where the subject matter and the per­
son are within the jurisdiction o f  the 
court, the jH g e  (is immune. While his 
judgment may be reversed o r af­
firmed,] he himself can be liable only 
to an impeachment fo r corruption or 
other misconduct, i f  there be any.1

Tne United States. Supreme Court, in 
Randall v. Brigham ,1 stated that:

it is a general principle applicable to 
all judicial officers, that they are not 
liable to a civO action fo r any judicial

2. 77 Eng. Rep. 1305 (1607).
3. 77 Eng. Rep. 1027 (1612).
4. 2 Cushing 68 (Mass. 1S4S).
5. Id. at 70-71.
o. 74 U.S. 285 (1868).



tak ing a narrow view o f tin ; ju d ic ia l act 
lim ita tio n on im m un ity , stated tha t'an act 
is ju d ic ia l when it is one no rm a lly per­
fo rm ed by a judge and the parties have 
dealt w ith the judge in Itis ju d ic ia l capacity.
C ourts started to recognize over a cen­

tu ry ago tha t a rb itra to rs serve in  a “ quasi- 
ju d ic ia l" capacity. Iu  B u rch ett v. M a r s h ,"  
die Supreme Cou rt stated tha t “ a rb itra to rs 
are judges eliosen by tl»e p a r t i e s . I n ­
deed, an “ a rb itra to r acts in a quas i-jud ida l 
c a p a c it y / " ’ and wh ile they are not “ eo 
nom ine judges, (arb itra tors) are jud ic ia l o f­
ficers and bound by the same rules as 
govern those o f f ic e rs . '" * Because courts 
have extended qua s i- ju d id a l im m un ity to 
those perfo rm ing quas i-jud ida l acts, quasi­
ju d ic ia l im m un ity has also been extended 
to a rb itra to rs .

Jo n e s v. B ro w n "  was one o f the earliest 
cases in which ju d ic ia l im m u n ity was ex­
tended to arb itra tors. J o n e s invo lved an ac­
tio n by an a rb itra to r w ho sued to collect 
his fee The los ing pa rty in the a rb itra t io n  
filed a cross-claim fo r damages, a lleg ing 
conspiracy and fraud am ong the a rb itra ­
to rs . The cou rt, no ting th a t review by a 
cou rt o f the a rb itra t io n award does no t 
divest the a rb itra tors o f th e ir ju d ic ia l func­
tions, and relyiDg in part on the doctrine 
o f im m un ity as enunda ted in  P r a tt , dis­
missed the a llegations.
F ou r years la te r, a Massachusseus court, 

b  H o o sack  Tunnel, D o c k  a n d  E le v a to r  
C o. v. O 'B rien , “  fo llow ed su it. T he H o p- 
sa c k  Tunnel cou rt determ ined that a court-

13. SS U.S. 34a (1SS5).

14. Id. at 349.
15. American E ajjltF ire  Insurance Co. v. dew  

Jersey Insurance Co., 240 N .V . 39S. 405, 
148 N .£ . 562 (1925).

16. Babylon Milk and Cream Co., Inc. v. Har~ 
viic. 151 N.Y.S-2d 221. 224 (1956); a f f d  
mem., 165 N.Y.S.2d717 (2d Dept. 19S7).

17. 54 Iowa 74, 6 N.E. 106 (1880).
18. 137 Mass. 424 (1884).

7. Id.
S. SO U.S. 235 (1872).
9. Id. at 351.
10. Id. at 347.
11. 435 U.S. 349 (1978).
12. Id. at 359.

act done w ith in the ir ju r is d ic t io n . . . .  
Th is doc trine is as old as the law , and 
its maintenance is essential to the im ­
pa rtia l adm in is tra tio n o f justice. A n y 
other doc trine w ou ld necessarily lead 
to the degrada tion o f the ju d ic ia l au­
th o r ity  and the destruction o f its use­
fulness . . . .  Th is exemption from civ il 
action is fo r the suite o f the pub lic , 
and n o t merely fo r the p ro tec tion o f 
the judge . A nd i t has been mainta ined 
by a u n ifo rm  course o f decisions in 
Eng land fo r centuries, and in th is 
coun try ever since its se ttlem en t/

F ou r years la te r, in  B rad le y v. F ish e r , ’ 
the C ou rt reiterated its pos ition that judges 
are no t lia b le in c iv il actions fo r the ir 
ju d ic ia l acts, "e ve n when such acts are in 
excess o f the ir ju r is d ic tio n , o r ate alleged 
to have been done m a lic ious ly o r co rru p t­
ly . ” ’  M o re spec ifica lly , the C ou rt held:

a general p r in c ip le o f the highest im ­
po rtance to the p rope r adm in is tra tion 
o f ju s tice (is) th a t a ju d ic ia l o ffic e r, in 
exerc is ing the a u th o r ity vested in h im , 
be free to act upon his ow n conv ic­
tio ns , w ith o u t apprehension o f pe r­
sonal consequences to .h im self.10

Extens ion o f Im m un ity

M o re recen tly , the C ou rt rea ffirm ed the 
doc tr ine o f ju d ic ia l im m u n ity in S tu m p  v. 
S p a r k m a n s ta ting th a t a “ judge is ab­
so lu te ly im m une from  lia b ility  fo r his 
ju d ic ia l acts even i f  his exercise o f autho rity 
is flaw ed b y the comm iss ion o f grave p ro ­
cedura l e r r o r s / " 1 M oreov . r, the C ou rt,



appo in ted a rb itra to r was not c iv illy liab le 
fo r his actions while cxcrc is ine his a rb itra l 
duties . It reasoned that nn a rb itra to r is a 
quas i-jud ic ia l o ffic e r when exercising his 
ju d ic ia l func tions . Furthe rm ore ,

[t jh c rc Is os much reason in th is case 
fo r pro tecting and insu ring [the a rb i­
tra to r ] his im pa rtia lity , independence 
and freedom from  undue influences, 
as in the case o f a judge o r ju ro r . The 
same considera tions o f pub lic po licy 
app ly , and . . .  the same im m un ity ex­
tends to h im . "

E a r ly a rb itra l im m un ity cases invo lved 
comm erc ia l a rb itra to rs , Th is changed in 
1956 when a New Y o rk court, fo llow ing the 
Massachusetts and Iowa cou rts , dismissed 
an ac tion against an a rb itra to r and ex­
tended the doctrine o f a rb itra l im m un ity to 
inc lude labo r a rb itra to rs . B ab ylo n  M ilk  
a n d  C ream  C o ., In c. v. H o r v i t t 0 invo lved 
an a llega tion o f co llus ion in  the m ak ing o f 
the award . The unsuccessful p a rty also 
sough t to recover damages from  the ar­
b itra to r , the un io n , its representatives, and 
its a tto rney. The cou rt found tha t dismissal 
o f the action against the a rb itra to r was 
w a rran ted . I t  noted tha t:

I t  is we ll established tha t ju d ic ia l o f f i ­
cers cannot be subjected to c iv il lia b ili­
ty by an unsuccessful lit ig a n i [and that 
there is] no reason to d is tingu ish be­
tween a judge and an a rb it ra to r___
T he ana logy is dea r, and cons idering 
the fa v o r in  w h ich a rb itra t io n is held 
by the courts in  th is state, the same 
ru le o f im m u n ity shou ld app ly to a r­
b itra to rs as applies to the ju d ic ia ry , in ­
asmuch as the same reasons o f pub lic 
po licy are applicable . I f  a rb itra to rs arc

to be distinguished from  ju ris ts in th is 
respect, a b low wou ld be dea lt to the 
cause o f a rb itra tio n which is unw a r­
ra n te d ."

In accordance w ith its find ings , the cou rt 
held that the a rb itra to r cou ld no t be sued 
fo r alleged m isconduct in the a rb itra t io n  
p ro ceed ing ."
Ano ther irnm uu ity -re la tcd issue tha t has 

arisen in the con tex t o f labo r a rb itra t io n  
is the a rb itra to r-u rn p ire 's status as a f id u ­
c ia ry in a rb itra tio n under the Employee 
Retirem ent Incom e Security A c ! o f 1974 
(E R IS A )’ * arid the M u ltiem p loyc - Pension 
P lan Amendments A c t o f 1980 (M P P A  A ) . "  
U nde r these acts, ind iv idua ls who exercise 
certa in powers are fiduda ries . W hethe r an 
a rb itra to r may be hdd liab le as a fid u c ia ry 
unde r these acts was the issue addressed in 
In ternational Union, U nited A il:o  W orkers 
v. G rey h o u n d  L in es, I n c .11
The Un ited A u to  W orke rs (U A W ) and 

G reyhound entered in to a pension tru s t 
agreement tha t was to be jo in t ly  adm in is ­
tered by three representatives from  each 
side. The agreement p rov ided t i ia i , in the 
event a board vo te shou ld result in  a dead-

19. Id. at 426.
20. Supra note 16.

21. Id. ai 224.
22. For additional cases involving the extension 

o f arbi'oral immunity to labor a rb im to rs . 
see Hill v. A ro, 263 F. Supp. 342 (N .D . 
Ohio 1957)(arbitrmor held immune from 
liability fo r actions performed in his arbitral 
capacity); Cahn v. ILC W U . 311 F.2d 113 
(3d C ir. 1965)(action against a rb itra tor al­
leging conspiracy with union in violation o f 
the Sherman Antitrus t A c t was dismissed); 
Calzarano v, Liebowicz, £50 F. Supp. 1389 
(S.D .N .Y. 19S2)(eomplaint against arbitra­
to r fo r damages oc the ground that the 
award violated the "crue l and unusual 
punishment" proscription o f the Eighth 
Amendment to the U.S. Constitution was 
dismissed),

23. 29 U.S.C. 3 1001 et seq.
24. Pub. L, No. 96-364, 94 Stat. 1208 (1980),
25. 701 F.2d 11S1 (6th C ir. 19S3).

3



lock, an arbitrator would be selected to 
tesolvc the dispute. A dispute atosc over 
proposal benefit increases and die matter 
was submitted to arbitration. The arbitra­
tor found in favor o f the Ua W and issued 
an opinion and award implementing their 
proposal. A dispute arose over whether the 
bonding requirement for fiduciaries under 
EIUSA was complied v.iih. The court held 
that the requirement was inapplicable be­
cause the arbitrator war not a fiduciary and 
enforced the award. Greyhound appealed.

The appellate court affirmed, it ana­
lyzed the policy o f  arbitral immunity and 
concluded that the arbitrator was entitled 
to immunity because lie had no interest in 
the outcome o f the proposed benefit plan 
and that, in breaking the deadlock at issue, 
his purpose was functionally comparable 
to that o f  a judge.14 The court also found 
that Congress had not intended to weaken 
the firm ly established principle o f arbitral 
immunity when it enacted ER ISA . 
Specifically,

[o )ur construction o f  the principle o f 
arbitral immunity leads us to conclude 
th3t ER ISA  was i.ot intended to abro­
gate this common law immunity.. . .  
[W ]e do not believe that ER ISA  was 
intended to abolish arbitral immunity 
in the absence o f Congress having spe­
cifically so provided such an abroga­
tion in the legislative record. . . . 
[M orcc/er, although the arbitrator] 
performed functions that arguably 
come within the definition o f a fidu­
ciary, we conclude that he would be 
entitled to immunity Irom liability fo r 
damages, in any event, fo r those acts 
committed while performing in his 
official capacity as an arbitrator.”

26. See discussion on B m z v. Ecuno/nou, in­
fra . for more information on the “ func­
tional comparability" standard.

27. Supra note 2J, at 1187.

When Given

A question that frequently arises is under 
what circumstances it is appropriate to 
accord an individual the prelections o f ar­
bitral immunity. The standard used for 
determining when the appropriate circum­
stances exist is dependent on the "func ­
tional comparability" o f an individual’s 
role to that o f a judge. This standard was 
addressed in the Supreme Court decision 
o f Butz v. Economou.u

Butz involved ihe issue o f personal im­
munity o f  federal officials in the Executive 
Branch from claims arising from their vio­
lations o f citizens' constitutional rights. 
The Court noted that judges have absolute 
Immunity “ not because o f their particular 
location within the Government but be­
cause o f the special nature o f their respon- 
sibilities.” ,, Consequently, immunity is 
granted to individuals when it can be 
shown that "the functional comparability 
o r their judgments to those o f . . .  judgejs]”  
exists.1* Thus, under Butz, the nature o f 
one’s responsibilities is the determining 
factor o f when arbitral immunity is ac­
corded, not the professional source o f the 
individual making the decisions.

Even with the “ functional comparabili­
ty”  standard in mind, decisions to grant or 
deny immunity are still decided on a case- 
by-case basis. However, the effect o f Butz 
is really a restatement by the Supreme 
Court o f the criteria used by the earlier 
courts to determine whether, and when, the 
doctrine o f arbitral immunity should be ex­
tended. This is particularly evident in cases 
involving individuals who are sometimes 
designated as "quasi-arbitrators."

For example, in Lundgren v. Freeman,”  
immunity was extended to architects be-

28. 438 U.S. 478 (I97S).
29. Id. at 511.
30. Id. at 512.
31. 307 F.2d 104 (9th C ir. 1962).



cause they were uctiiig as quas i-a rb itra tors. 
James Lundgren entered in to  a series o f 
w ritte n contracts w ith a school d is tr ic t lo 
cons truc t u school, shop, sw imm ing poo l 
and bathhouse. A lm os t tw o years la te r, a 
m on th a fte r Lundgren had n o tif ie d  the a r­
ch itec tu ra l firm  o f Freeman, H a ys lip and 
T u f t that the school and shop were abou t 
ready fo r Unal acceptaiure, the school dis­
t r ic t no tifie d Lundgren th a t it was te rm i­
na ting Lundgren 's employm ent because o f 
to ta l breach. Th is was done on the advice 
Of the architects. Lundgren sued the school 
d is tr ic t , and his c la im  was la te r subm itted 
:o a rb itra t io n . He also sued the arch itec ts , 
b u t tha t cla im was never subm itted to a r- 
b itra r ion . Instead, the court granted the ar­
ch itec ts ’ m o tion fo r summary judgm en t, 
fin d in g tha t the architects were acting as 
quas i-a rb itra to rs and were immune from  
su it because they were expressly authorized 
by Lundg ren to in te rfe re w ith the con ­
trac ts . Lundgren appealed.
T he appella te co u rt fo u nd tha t the con­

tracts between the school d is tric t and Lun d ­
g ren prov ided fa r the arch itec ts ’ duties as 
b o th agents fo r the school d is tr ic t and 
quas i-a ib itra to rs . The court stated tha t, as 
agents fo r the school d is tric t, the architects 
were n o t liab le fo r th e ir decisions because 
the appropria te remedy is an action against 
the school d is tr ic t, w h ich Lundg ren had 
elected to file . As fo r the ir ro le as quas i­
a rb itra to rs , the cou rt conc luded th a t im ­
m un ity was warran ted because:

[ijr the ir decisions can the rea fte r be 
questioned in  suits b rough t against 
them by e ither p a rty , there is a real 
poss ib ility tha t th e ir deris ions w il l be 
governed more by fear o f such suits 
than by the ir own unfette red judgm en t 
as to the merits o f the m a tte r they 
m ust deride . It is fo r th is reason tha t 
architects, acting as quas i-a rb itra to rs , 
have been held imm une from  s u it . . , ,  
A n architect acts as a "qu a s i-a rb ite r”  
w 'ith in th is ru le when, using the con ­
tra c t as a guide line, he resolves d is ­

putes between owner and con trac to r.”

In Wasyl, Inc. v. F irs t  B oston C o r p .,"  
an appraiser, w ho was asked tc  resolve nn 
asset eva luation o f general and lim ite d 
partnership interests in connection w ith an 
option to purchase those interests, was held 
entitled to im m un ity . Wasyl and Edward 
Smolarski entered in to op tion agreements 
w ith John M o lle r regarding the op tio n to 
purchase W asy l’ s and SmoLarski’s general 
and lim ite d partnersh ip interests in USA 
Petro leum Com pany . The op tion agree­
ments provided fo r Lhc manner in w h ich 
the fa ir market value o f the assets w ou ld 
be determ ined. Specifica lly , three indepen­
dent appraisers w ou ld establish the va lue 
i f  the parties cou ld n o t agree, w ith the op ­
tio n o r and the optionee each choosing one 
appraiser and the th ird chosen by the o ther 
two appraisers.
M o lle r exercised his op tio n , bu t app ra i­

sers had to be. selected because the parties 
cou ld no t agree upon a price. F irs t Boston 
C o rpo ra tio n was chosen as the th ird ap­
praiser, and resolved those asset valuations 
on which there was no agreement. W asyl 
and Smo la rsk i subsequently filed su it 
against F irs t Boston , a lleg ing breach o f 
con trac t, gross negligence, and w illfu l m is­
conduct in First Boston 's preparation o f an 
appraisa l re p o t.. T he cou rt granted F irs t 
B os ton ’s m o tio n fo r summary judgm en t, 
ho ld ing that i t was en title d to a rb itra l im ­
m un ity bu t denied F irs t Boston ’ s m o tio n 
fo r sanctions. Bo th parties appealed.
The appella te c o u n noted a : the outset 

tha t the contracts a t issue invo lve com ­
merce and th a t the question o f a rb itra b ili­
ty is con tro lled by federal law— nam riy , the 
Federal A rb itra t io n  A c . I t stated tha t the 
A c t establishes tha t any doubts concerning 
the scope o f a rb itrab le issues shou ld be 
resolved in fa vo r o f a rb itra t io n . The coun

32. Id. at 117.
33. S)3 F.Zd 1379 (9th C ir. 19S").

5



staled fu rth e r iha t: ( ) ) the Act does not 
define "a rb it ra t io n ” ; (2) sa te law is 
preempted only to the extent necessary to 
protest the aims o f the A ct; and (3) C a lifo r­
n ia 's a rb itra tio n statute which governs 
because o f the parties' choice o f law clause, 
defines "ag reem en t'’ in the context o f 
agreements to nrb itra te . In Cal. C iv. Proc. 
Code § 12£(Xa), ''ag reem en t”  includes 
"agreements p ro v id in g fo r valu atio n s, 
[and] a p p raisa ls .” '* Because the de fin it io n 
did not con flic t w ith th - A ct's purpose, and 
in fac t seemed to p rom o te the federal 
policy favoring a rb itra tion agreements, the 
court held tha t the op tio n agreements 
"ca lle d fo r ‘a rb itra t io n .’
As fo r the im m un ity issue, the coun 

noted the

fu n c tio n a l com pa rab ility o f the a rb i­
tra to rs ’ dec is ion-m aking process and 
judgm ents to those o f judges and 
agency hearing exam iners. . .  .Because 
federal po lic y encourages a rb itra tio n 
and arb itra to rs are essential in  fu rthe r­
ing tha t po licy , i t is approp ria te tha t 
im m un ity be extended to  a rb itra to rs 
fo r acts w ith in the scope o f the ir duties
and w ith in their ju ris d ic tio n Since
the contracts in question prov ided a 
means o f "a rb it ra t io n , ’ ’ (and because] 
F irs t Boston acted w ith in the scope o f 
its duties and [there was no challenge 
to) F irs t B os ton ’s au tho r ity to have 
resolved the disputed va lua tions ,■“

the cou rt a ffirm ed the lower cou rt's ho ld ­
ing tha t F irs t Boston is en titled to a rb itra l 
im m un ity .
The gran ting o f im m un ity to  th ird per­

sons connected to the ju d ic ia l process was 
recently extended to a psychologist acting

as a m ed ia to r in H o w ard v. D rapkin  
V ick ie H ow a rd in itia ted an action in vo lv - 
ing a fam ily law matter in which she sough; 
to have her ex-husband ’s custody and 
v is ita tion righ ts te rm ina ted. P r io r to the 
coun hearing , she and her ex-husband 
entered in to a s tipu la tion that provided that 
R ob in D ra p k in , as an independent psy­
cho log is t, wou ld evaluate H owa rd and her 
fam ily and render non -b ind ing find ings 
and recommendations. The stipu la tion was 
la te r signed by the cou rt and converted in ­
to an orde r. H oward subsequently filed an 
action against D ra p k in , alleging tha t 
D ra p k in acted im p rope rly du rin g the 
eva lua tion , fa iled to include certa in in fo r ­
m ation in her repo rt, and fa iled to disclose 
her p r io r pro fess iona l re la tionsh ip w ith 
H ow a rd ’ s ex-husband, as well as her per­
sonal re la tionsh ip w ith the w ife o f a pa rt­
ner in the law firm  representing h im  in the 
custody proceedings.
The cou rt was asked

to go beyond C a lifo rn ia ’ s apparen tly 
here to fo re lim ite d app lica tion o f the 
"pe rsons connected w ith the ju d ic ia l 
processes”  analysis and app ly com ­
m on law  quas i-jud ic ia l im m un ity like 
the federa l courts have applied i t — to 
people connected w ith  the ju d ic ia l 
process who are no t “ pub lic o f f i ­
c ials,”  a rb itra to rs o r referees, such as
(1) m ed ia to rs , guard ians ad litem , 
th e rap is ts , rece ive rs , b a n k ru p tc y 
trustees and o th e r persons appo in ted 
by the courts fo r th e ir expertise and
(2) persons whose w o rk p roduc t comes 
in to the ju d ic ia l process to be used by 
the cou n even though they were no t 
cou rt-appo in ted , such as social w o rk ­
ers and p roba tion department employ­
ees . . .  [and to extend im m un ity ] even 
fu rth e r to a th ird  category o f peop le

d. at 15S2; quoting Cal. Civ. Proc. Cccc 
12B0(a)(Weji 1982).

37. 271 Cal. Rptf. S93 (Cat. App. 2d Dist. 
1990).
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— those persons involved in alternative 
methods o f dispute resolu tion , such as 
mediators and “ neutra l fa c t-fin d c rs ," 
who func tion apart from  the courts, 
as d id [D ra p k in ] in the instant case.”

The cou rt fo und persuasive support in 
the federa l case law regard ing such an ex­
tension o f im m un ity . In decid ing whether 
an extension o f im m un ity was approp ria te 
in th is case, it reviewed D ra p k in ’s ro le in 
the ch ild custody dispute . The cou rt noted 
tha t a "psycho log is t who is med ia ting a 
child custody dispute, whether by cou rt ap­
p o in tm en t o r n o t, is no t an advocate fo r 
either parent, even i f  pa id by th e m ." ”  I t 
fu rth e r noted th a t the jo b  o f med ia to rs , 
conc ilia to rs , and evaluators was much like 
th a t o f judges because i t invo lves im pa r­
t ia lity  and neu tra lity . Thus, the cou rt con ­
c luded th a t they are entitled " t o  the same 
im m un ity given others w ho fu n c tio n as 
neutra ls in  an a ttem p t to resolve dis­
putes.’ ’ 40 I t reasoned tha t:

those persons are s im ila r to a judge 
who is handling a vo lun ta ry o r manda­
to ry settlement conference, r.o m atte r 
whether they a rc (1) m ak ing b ind ing 
decisions, (2) m ak ing recommenda­
tions to the cou rt, o r (3) p riv a te ly at­
tem pting to settle disputes, such as 
[D ra p k in ] here'.41

Based on it? fin d in g , the cou rt held tha t:

absolute quas i-jud ic ia l im m u n ity is 
p rope r ly extended to these neutra l 
th ird -pa rtie s fo r th e ir conduct in per­
fo rm in g dispute reso lu tion services 
wh ich are connected to the ju d ic ia l 
process and invo lve either (1) ihe mak­

ing o f b ind ing decisions, (2) the m ak­
ing o f findings or recommendations to 
the court o r (3) the a rb itra tio n , media­
tio n , conc ilia tion , eva luation , or other 
s im ila r re s o lu t io n  o f pend in g 
disputes.4*

Because D rapk in was "c le a r ly engaged 
in [the ] la tte r a c t iv ity ," * ' the cou rt ru led 
tha t she was entitled to the p ro tec tion o f 
im m un ity .
I t w ou ld appear from  the case law tha t 

any th ird party asked to render a deter­
m ina tion on a disputed issue between tw o 
other parties may be entitled to a rb itra l im ­
m un ity . N o t everyone, however, is con­
ferred im m un ity . M uch depends upon the 
facts in each case and the nature o f the 
responsib ilities o f the th ird  pa rty . F o r ex­
ample, in G am m el v. E rn st &  E r n s t ," im ­
m un ity was no t conferred upon the aud i­
to rs in an action by a stockho lder fo r 
damages resu lting from  the aud ito rs ’ a l­
leged negligence and fraud in  connection 
w ith the exam ina tion and aud it o f a co r­
p o ra tio n ’s books.
T he cou rt stated th a t a person selected 

to make a b ind ing ju d ic ia l determ ina tion 
perform s the func tions o f e ither an a rb i­
tra to r or quas i-a rb itra to r and , therefore, is 
clothed in im m un ity .
I t reviewed a number o f decisions o f 

English courts wherein the courts “ applied 
its pro tective features to a class designated 
as ‘quas i-a rb itra tors.’ " 4’ T he coun found 
tha t, in those cases

im m un ity was held dependent upon 
some con trac tua l p ro v is io n which 
called fo r the exercise o f independent 
judgm en t or d iscre tion by a person 
acting as an a rb itra to r and which

38. Id. at 899.
39. Id. at 902.
40. Id.
41. Id. at 902-903.

42. Id. a; 903.
43. Id.
44. 245 M inn. 249. 72 N.W .2d 364 (1955).
45. 72 N.W’.Od at 36S.
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made his determinations binding upon 
the parties selecting him. But in the 
absence o f such contractual provi­
sions. or where the agreement does not 
call for the excrdsc o f judicial authori- 

' ty. ordinarily the person selected to 
perform stilled o r professional ser­
vices is not immune from charges o f 
negligence. . • '*

After reviewing Ernst & Ernst's contract o f 
employment, the coun determined that the 
contract did not clothe “ them with jud i­
cial immuuity as quasi-arbitrators."*' The 
court found that the contract provided 
inertly that the auditors were to make an 
examination and audit o f the corporation's 
books. Because they did not acquire the 
status o f arbitrators or quasi-arbitrators, 
they could not claim immunity from suit 
ou that basis.

More recently, in Coopers &. L yb ra n d v. 
Superior C o u r t ," auditors were denied ar­
bitral immunity because it was unclear 
whether the panics’ agreement fo r a bind­
ing audit reflected a clear intent to arbi­
trate.

The issue before the court was whether 
an agreement fo r a binding audit was in­
cluded within the definition o f  an agree­
ment to arbitrate under the state statutory 
scheme so as to confer arbitral immunity 
upon the auditors. A fter reviewing the pro­
visions o f California's current arbitration 
statute, as well as its legislative history, the 
coun concluded that agreement? to arbi­
trate include “ independent examinations 
by way o f valuations, appraisals and simi­
lar proceedings, such as audits.'’ *’  As fo r 
the requirement that a controversy exist, 
the coun noted that “ controversy" is

b road ly defined as any question arising be­
tween parties (o an agreement. F rom th is , 
ihe cou rt concluded tha t the requirement 
is met when “ parties co n tractu ally have 
agreed to resort to a th ird puny to tesolvp. 
a pa rtic u la r is su e ."1* I t also found m at 
"(b jecause the parties to an a rb itra tio n 
may dispense w ith a form a l hearing and the 
ta k in g o f evidence, the absence o f such 
elements does no t im pa ir the status o f u 
proceeding as an a rb it r a t io n . " "

As fo r the extension o f immunity, the 
court reviewed the legislative purpose for 
the enactment o f n provision in the state 
arbitration staiuie that extended to arbitra­
tors the same broad immunity enjoyed by 
judges. It explained that:

the statute had the further effect of 
cloaking arbitrators in independent ex 
animations with the Immunity o f other 
arbitrators . . .  (such that] full arbitral 
immunity (is conferred] upon arbitra­
tors in appraisals, valuations and 
similar proceedings, such as audits, ir­
respective o f the arbitrator's particular 
role in a given situation.. .  .Thus, ar­
bitral immunity attaches not because 
o f the professional credentials o f the 

. arbitrator, nor because o f  the ethical 
canons o f  the profession to which the 
arbitrator may belong. Rather, arbi­
tral immunity an ' ches simply by vir­
tue o f the fact that a proceeding is 
deemed to be an arbitration."

In this case, hov ever, the court found that 
the parties’ agreement was ambiguous with 
respect to whether ii was an agreement " fo r  
a formal arbitration within the ambit o f the 
(California Civil Procedure) Code, or for

■ t
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46. Id.
47. Id.
48. 212 Cel. App. 3d 524. 260 Cal. Rpir. 712 

(1989).
49. 260 Cel. Rptr. at 719.

50. Id.: see Cal. Civ. Proc. Code § 1280(c).
51. Id.
52. Id. ai 720-721.


