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ALASKA OUTDOOR COUNCIL, INC.

Oliver E. @®v.J) Burris, President
2801 Tal keetna, Fairbanks AK 09709
(907) "174-0437, FAX (907) 474-0437

Senator Rick Halford
Alaska State Legislature
P.0. Box V Juneau AK 99811

May 13, 1991

Dear Sena-or Halford:

As the first session of the Seventeenth Legislature draws to a close |
want to thank you for your advise and assistance on the many issues
during this tumultuous year of constitutional amendment proposals,
campaigns, and legislation. I was particularly pleased to express to
you the Alaska Outdoor Council®s appreciation with our "legislator of

the Year" award.

With regard to this year"s legislation we are most interested in
seeing SB 38 pass the Legislature. It appears that in order to pass
SB 38 in the House it will be important for HB 104 to progress. We
support HB 104 also and ask that you please schedule its hearing in
the Senate Judiciary Committee. Working togetner 1 believe we can
finally see an anti-hunter harassment law, and possibly pass the
weapons bill on which our members have done considerable work.

Thanks again for all your work on behalf of Alaska®s Qutdoor users.

Sincerely,

6 aJ
Oliver E. (Bud) Burris

[t&f

Affiliated with National Rifle Association



N ational Rifle Association of America
i Y 11

1600 Rhode Ibland Avenue,N.W.
Washington,D.C. 20036
9416 Lonohun Drivl

Rupb Andrews
Fie%.d Rvrkesentativk %8{];?8“9-/37\5239801
Auska

March 13, 1991

Representative Dave Donley
Chairman, House Judiciary Committee
Alaska IlouBe of Representatives
Capitol Building

Juneau, AK 99801

Dear Representative Donley:

This letter i1s to express the support of the National Rifle
Association for CSHB-104. 1 have appreciated the <close
working relationship with vyour committee and staff in the
markup and committee discussions of CSHB-104.

My personal thanks to you and staffer Ms. Laurie Otto for
your sincere consideration of the NRA's input to this
statue. | believe that you have accomplished the goal of the
Judiciary Committee 1in strengthening the weapons statue and

the penalties for violation.

Sincerely,

Rupe Andrews, Field Representative, Alaska
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JVlaska jitde “Megtalafure

Jllouse of "eprescntaftltcs P.0. Box V
Houlse Judiciary Committee Juneztliti\lcaZE;t%I%ll
Chairman Dave Donley (907) 465-4990

LETTER OF INTENT

HB 105
In adopting the amendment to Evidence Rule 404, the Legislature

i
does not intend to require the court to admit, in all
circumstances, evidence that is admissible under Evidence Rule 404.
Instead, the Legislature intends that the court will retain the
discretion under Evidence Rule 403 to exclude evidence 1if 1its
probative value is outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless
presentation of cumulative evidence. The amendment changes Rule
404 (b) to one of inclusion, rather than exclusion. At the same
time, it establishes that the non-propensity purposes listed in the

rule are not inclusive, and that evidence can be admitted if it 1is

relevant to d purpose not listed in the rule.



JVkska jitate “legtslaiut®

JHiutsc of JRcpreseniatilies P.0. Box V

State Capitol

House Judiciary Committee Juneau. Alaska 99811
Chairman Dave Donley (907) 465-4990
M EMORANDUM
TO: Senator Rick Halford, Judiciary Chair
FROM: Representative Dave Donley, Judiciary Chair
DATE: May 2, 1991
RE: Request to hear 1IB 105

I respectfully request that HB 105, a House Judiciary Committee bill, be
scheduled for a Senate Judiciary hearing. By amending three court rules,
HB 105 will 1increase the number of cases 1in which only one trial need be
held when either (1) two or more people are charged with committing the
same crime or (2) one person is charged with more than one crinme.

The amendments have the effect of forcing the Alaska Supreme Court to
adopt the federal courts® interpretation of the rules being amended.
Although the text of each of the rules was copied from (and is identical
to) the federal rules, the Alaska courts have interpreted the rules 1in

a much more restrictive manner than the federal courts. As a result, a
case that is efficiently handled in one trial in the federal system often
requires a series of trials to be held in Alaska. For example, a recent

Fairbanks case in which a man was charged with abusing a series of minors
was recently severed-into eight separate trials.

The U.S. Supreme Court noted the importance of joint trials in Richardson
v. Marsh. 481 U.S. 200, 209 (1987), stating that "joint trials play a
vital role 1in the criminal justice system, accounting for almost one
third of federal criminal trials 1in the past five years." However,
Alaska trial statistics are dramatically different; 1in this state only
2% of the trials held annually involve multiple defendants.

The efficiency and fairness of the criminal justice system will be

enhanced if more jJoint trials can be held. Witnesses will not be
required to testify at multiple trials, thereby reducing the
inconvenience and trauma to them. The possibility of 1inconsistent

verdicts is also diminished when joint trials are held.

The legislation 1is strongly supported by the Departments of Law and
Public Safety, the Alaska Association of Chiefs of Police, the Network
on Domestic Violence and Sexual Assault, and Victims for Justice.

Thank you very much for your consideration of this request.

DD: Ic



Alaska State Legislature

\IOI 3E OF REPRESENTATIVES

Representative Fran Ulmer

TO: Representative Johnny Ellis DATE: April 3, 1991
FROM: Representative Fran Ulraer

SUBJ: Request to Calendar HB 105

I want to express my support for HB 105, a Judiciary Committee bill that
changes three court rules. The effect of HB 105 is to increase the number of
cases in which only one trial need be held when either: (1) two or more
people are charged with committing the same crime, or (2) when one person Iis
charged with committing multiple similar crimes.

The bill will eliminate an injustice in our criminal justice system that has
been created by the way the Alaska Court of Appeals interprets three rules of
court (the Alaska interpretation is the direct opposite of the way theexact
same rules are interpreted by the federal courts). This interpretation
results in an expensive and inefficient system which is unfair to victims and
does not serve the interests of justice.

A recent case points out the clear need for the legislation. This case
involves a Fairbanks man who has been charged with molesting many different
children. Instead of having one trial for all charges, the court ordered
that eight separate trials be held. The man was convicted in the first trial
held in Fairbanks; however, the publicity surrounding the first trial caused
the judge to order that the second trial be held in Anchorage. Having so
many trials, and having to travel to Anchorage to testify, will greatly
multiply the trauma and burden placed on the child victims. |In addition, the
substantial cost involved in holding eight separate trials has been dramati—
cally increased by the need for witnesses, lawyers, judges, troopers and the
defendant to travel to Anchorage for court.

Unfortunately, this Is not a unique case in Alaska, but it illustrateswhy HB
105 1is necessary and should be passed by the legislature.

FU/bvh

District 4B — Juneau
P.O.Box V e« Juneau.Alaska 99811-3100 « (907)465-4947

Recycled Paper
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REPI 'Y TO

CRIMINAL DIVISION CENTRjM OFFICE
P.0. BOX KC

JUNEAU. ALASKA 99811-0310
PHONE: (907) 465-3428

¢ OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318
April 3, 1991 ANCHORAGE, ALASKA 99501-5993
PHONE: (907) 279-7424

The Honorable Dave Donley, Chair
House Judiciary Committee

Alaska State Legislature

P.0O. Box V

Juneau, Alaska 99811

Re: HB 105 (Joinder)
Dear Representative Donley:

As 1 indicated 1in my remarks on HB 105 before the
Judiciary Committee 1in early March., the federal courts and most
other states promote judicial efficiency by permitting the joinder”

of offenses and defendants when it is reasonable to do so. One of
the means they have to do this is their interpretation of Evidence
Rule 404(b) as a rule of ™"inclusion,”™ vrather than a rule of

"exclusion.11

Federal Evidence Rule 404(b) and its Alaska counterpart,
Alaska Evidence Rule 404(b), sets out the standard a judge is to
apply when determining whether to admit evidence 1in a particular
criminal trial of a defendant"s "prior bad acts."” The rule
provides that evidence of prior acts of the defendant 1is not
admissible to prove criminal propensity, but that the evidence 1is
admissible if it is relevant to prove an issue in the case such as
motive or intent.

Although the same Jlanguage 1is used 1in both rules, the
courts of Alaska have interpreted the rule differently than has the
federal judiciary. The Alaska courts treat Rule 404(b) as a rule
of exclusion - i.e., the evidence 1is presumed prejudicial and
inadmissible even 1if it is relevant to an 1issue at trial.
Lerchenstein v. State. 697 P.2d 312, 315 & 318 n.2 (Alaska App.-
1985), aff"d. State v. Lerchenstein. 726 F.2d 546 (1986). The
federal courts, on the other hand, 1interpret Rule 404(b) as a rule

1 This 1is because of the 1issue of "cross-admissibility”™ of
such evidence in joined charges, which 1is a factor considered by
courts when determining whether joinder is appropriate or severance
should be granted; if the wevidence is admissible as to both
charges, joinder 1is much more Jlikely.

03 C31LH ponied on teCycied papei by C D



The Honorable Dave Donley April 3| 1991
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of "inclusion,"” meaning that the evidence is admissible at trial if
it is relevant to some issue other than the defendant®s propensity
to commit crimes.

At one point, the proper interpretation of Evidence Rule
404(b) was the subject of debate within the federal court system.
As the following 1listing demonstrates, however, there 1is now
unanimity within the federal circuits that Rule 404(b) was meant to
be and is a rule of inclusion, as provided in HB 105, rather than
a rule of exclusion:

First Circuit: United States v. Zeuli, 725 F.2d 813, 816 (1st
Cir. 1984) ("The most striking aspect of the rule 1is 1its
inclusive rather than exclusionary nature: should the
evidence prove relevant 1in any other way 1t 1is admissible,
subject only to the rarely invoked limitations of Rule 403").

Second Circuit: United States v. DeVaughn. 601 F.2d 42, 45
(2d Cir. 1979) ("Although this court has taken the
"inclusionary ™ approach to Rule 404(b), there is no
presumption that other-crime evidence is relevant").

Third Circuit: United States v. Long. 574 F.2d 761, 766 (3d
Cir. 1978) ("The draftsmen of Rule 404(b) 1intended it to be
construed as one of "inclusion, and not "exclusion ™).

Fourth Circuit: United States v. Masters. 622 F.2d 83, 85
(4th Cir. 1980) ("The Federal Rule, both prior to and as
stated in Rule 404(b), Federal Rules of Evidence -
characterized as the "inclusive rule, - “admits all evidence
of other crimes [or acts] relevant to an 1issue in a trial
except that which tends to prove only criminal disposition ™).

Fifth Circuit: United States v. Shaw. 701 F.2d 367, 386 (5th
Cir. 1983) ("Rule 404 is a rule of inclusion, United States v.
Haloer. 590 F.2d 422, 432 (2d Cir. 1978), which admits
evidence of other acts relevant to a trial issue except where
such evidence tends to prove only criminal disposition....
The rule is exclusionary only as to evidence admitted to
establish bad character as such; it very broadly recognizes
admissibility of prior crimes for other purposes”).

Sixth Circuit: United States v« Acosta-Cazares. 878 F.2d 945,
948 (6th Cir. 1989) ("Thus, we have explained that Rule 404(b)
"is actually a rule of inclusion rather than exclusion, since
only one use is forbidden and several permissible uses of such
evidence are identified?).

Seventh Circuit: United States v. Jordan. 722 F.2d 353, 356
(7th Cir. 1983) (""The draftsmen of Rule 404(b) intended it to
be construed as one of "inclusion,” and not "exclusion.” They
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intended to emphasize the admissibility of "other crime"”
evidence™").

Eighth Circuit: United States v. Johnson, 892 F.2d 707, 709
(8th Cir. 1989) ("Because 404 (b) 1is a rule of inclusion,
rather than exclusion, this court will not disturb the trial
court®s discretion absent a showing by the defendant that the
proof 1"clearly had no bearing upon any of the issues
involved" ™).

Ninth Circuit: United States v. Bradshaw. 690 F.2d 704, 708
(9th Cir. 1982) ("Rule 404(b) is "one of 1inclusion which
admits evidence of other crimes or acts relevant to an issue
in the trial, except where it tends to prove only criminal

disposition ™).

Tenth Circuit: United States v. Naranio. 710 F.2d 1465, 1467
(10th Cir. 1983) ("Thus, Rule 404(b) 1is not exclusionary, and
allows admission of uncharged wrongs unless they are
introduced solely to prove a defendanti” criminal
disposition™).

Eleventh Circuit: United States v. Cohen. 888 F.2d 770, 776
(11th Cir. 1989) ("The rule is one of inclusion which allows
such evidence unless it tends to prove only criminal
propensity™).

D.C. Circuit: United States v. Miller. 895 F.2d 1431, 1435
(D.C. Cir 1990) (" The threshold inquiry, Z imposed by Federal
Rule of Evidence 404(b), "is whether th[e] evidence 1is
probative of a material issue other than character. ~... "1f
offered for such a proper purpose, the evidence 1is [then]
subject only to general strictures limiting admissibility,
the most important of which being the requirement of Rule 403
that the probative value of the evidence not be "substantially
outweighed by 1its potential prejudice™).

The interpretation that the Alaska courts have given to
Evidence Rule 404(b) means that relevant evidence is being withheld
from juries. HB 105 would change this by making it clear that Rule
404(b) has the same meaning as 1its federal counterpart.

Very truly yours

CHARLES E. COLE
ATTORNEY GENERAL
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RIllc 8. Joinder of Offenses and of
Defendants.

(a) Joinder of Offenses. Two or more offenses
,pay be charged in the same indictment or informa-
tion in a separate court for each offense if the
offenses charged, whether felonies, misdemeanors

or both,

(1) areofthe sameor similar character and it can
be determined before trial that it is likely that evi-
dence ofone charged offense would be admissible to
prove another charged offense,

(2) arc based cr. the same act or transaction, or

(3) are based on two or more acts or transactions
connected together or constituting parts of a com-
mon scheme or plan.

(b) Joinder of Defendants. Two or more defend-
ants may becharged in the same indictment or infor-
mation If they are alleged to have participated in the
same act or transaction or in the same series of acts
or transactions constituting an offense or offenses.
Such defendants may be charged in one or more
counts together or separately and all of the defend-
ants need not be charged in each count. The disposi-
tion of the indictment or information as to one of
several defendantsjoined in the same indictment or
information shall not affect the right of the state to
proceed against the other defendants.

(Adopted by SCO 4 October 4, 1959; amended by
SCO 906 effective nunc pro tunc May 28, 1988)

Note:SCO 906 incorporated changes in Cnminal Rule 8(a) made by
the legislature inch ©6.§§8andd” SLA 1988 The Ie%|slat|on added
the Ian?ua?e in s_ubparaqraph (aXIl. "and n can be dclcrmincd
before tnal Ihal i is likely Ihal evidence of one charged offense
would be admissible 10 prove another charged offense.”

Annotations

Cases

Cnmc of ullenng or publishing a forged insirumeni and crime
of procunng of ofTenng forged insirumems for retordalion were
Bropcrlv charged in Ihe same mdicimenl in several counts. Cham-

ers v. Sute, Op. No. 237. 394 P2d 778 (Alaska 1964).

A complaml which charged defendant in one and the same
counj wuh |hesegaratecnmesoffqnure to remain al jhe scene ofan
acmdentgAS 28.35,050(a)) and failure ‘o render assistance to pas-
scngerl A 28.35.0603(&1 wasdupliciious Drabosbv.Sutc.Op. No.
485.442 P2d 44 (Alaska 1968)

Prejudice must be shown before ihe Supreme Court will reverse
ongrounds Ihal atrial judge erred or abused his discretion in failin
to order separate trials for different counts ofan indicimem. Rich-
ards ». Sute, Op. No. 527.451P2d 359 (Alaska 1969).

Anallegation that thejoint trial oftwocounls for escape created
in the jurors* minds the image of defendani as criminally disposed
toward escaping from jail s insufficient to raise the question
whelher thegomt trial of the offenses prejudiced the defendant
Richards ». Sute. Op. No. 527. 451 P2d 359 (Alaska 1960).

The rationale underlying the prohibition of duplicitous indict-

ments is to give notice to the defendani ofexactly what charges he
must defend against and to avoid the consequences of the inability
ofthejurk/. to Indicate which wny they are voting on each of the
charges. Kimkle t. Sute, Op. No. 1184, 539 P2d 73 (Alaska 1975).

Propriety ofjoinder in cares where there art multiple defend-
ants muit be trued beCnmmaI Rule 8(b) alone. amidoa », Suit,
Op No, 1434.J6J P2d 1248 (Alaska 1977).

Where one defendant shotatp i nation ihcniy after he and hit
brother had attacked p>nation attendant, their actions were "the
lame leneiofactior transactions.” and it wai propei oconsolidatr
tI|e?|7r)tr|aIs Unoi » Stale, Op. No. 1439, 566 P2d 1019 (Alaska
19

Assault by Tiring a shot lowaids two Feople is a single olTcnse
and may be included in a single counl 1.arson ». Slate, Op. No
1502. 569 P2d 783 (Alaska )

_Odense of robbery in the run degree for ihell of taxi and oPcnre
of ihell in the second degree for ihefi of apartment were closely
conneclrd and constitute Flansof.acommonsghemeorplan,so as
|oUJusI|fy charg|7n7g hoth offenses in the same indictment Nell v.
SUte, Op No 77,642 P2d 1361 (Alaska App. 1982).

Where each larceny counl apm i defendani involved airplane
Ihcft accomplished through his role as partner in aircraft company
and all of the ihefls occurred within a five-week penod. Ihere wasa
common scheme or plan within the meaning of this rolebusnf |n%
joinder of the offt'ses Monies *. Stale. Op No. 289. 669 P2d %
(Alaska App 19831

Antagomslic defenses do nol ordina_rilg require severance,
however, where the defenses art irreconcilable, Ihal is. mutually
eaclusive to the calcnl Ihal one must be disbelieved if the other is to
be believed, severance should be granlcd Abdulbaqui v. Sute. Op
No 659. 728 P2d 1211 (Alaska App. 1986).

Where codefendants presemcd defenses which were different
bui not irreconcilable, irial court did not abuse us discretion in
refusing io gram severance. Abdulbaqui * Sute, Op. No. 659. 728

P2d 1211 (Alast  App. 1986)

Trial court erred in denying severance of iwo similar sexual
assauli charges involving the same defendani where the evidence
did noi establish a common scheme or plan, whelher or nol the
evidence of the assault on each victim would have been admissible
in a Inal for assault on the olher victim. Johnson v. Sute, Op. No.
668. 730 P2d 175 (Alaska App. 1986).

Where ihe weapons Ihal were ihe subject of theft by receiving
charges againsi defendani were also the subject of felon in posses-
sion charges against him. |hechar?es stemmed from the same aci or
transaction, thus initial joinder of the offenses Was&sroper. Elerson
v. Stile, Op No.679. 732 P2d 192 (Alaska App. 1987).

Where prior conviclion. admissible as an element of felon in
possession of firearm charges, would have been inadmissible in a
separate Inal on theft by receiving charges, mal court erred in
denying defendant's severance motion wiihout pursuing the alter-
native of hifurcation, requiring reversal of ihe Ihefi by receiving
conviction but not the felon in possession conviclion.” Elerson ».
Sute. Op. No. 679. 732 P2d 192 (Alaska App. 1987).

Unle,sséoinder is permuted under this rule, codefendants m@/
not be tried logelher. Creiner * Sute. Op No. 736. 741 P2d 662

(Alaska App. 1987).

Tnal couri commuted reversible error in denying defendant's
motion lo sever his trial on Counts | and IV from that of this
codefendants on Counts Il and 111 in which he was noi charged,
since allhough each counl involved drug offenses and there was
evidence that all defendants were willing to sell drugsand were well-
acquainted and cooperated with each in individual drug sales, there
was no real evidence of a conspiracy, joint venture, or common
schemeor£lanjust|fy|n oinder. Greinerv.Suit. Op. No. 736.741
P2d 662 (Alaska App. Jg.487)

__ Since the charges against defendani could properly have been
joined ina single indictment, contemporaneous preservation ofthe
same char%es In separate indictments lo the same grandjury did not
violate defendant’s due process r|Lh| lo an unbiased grand jury.
Massey t. Sute, Op. No. 915,771 P2d 448 (Alaska App. 1989).

Wherever there ismore than one defendant, thejoinder of both
defendants and issues is %overned by the subsection of this rule
peruining to joinder of defendants; the subsection of this rule



Rule 13

the prosecution were under such single indictment
or information.

(Adopted by SCO 4 October 4,1959)

Aaaoutfew
C*K»
Propriety of joinder in cases where ihcrc are multiple defend-

ants must be tested by Criminal Rule Wh)alone Amtdon s. Slate.
Op. No 1434. 565 PZd 1248 (Alaska 192

Where one defendant shot at gas station shortly after he and his
brother had attacked station attendant, their actions were “the
same scriesofacts or transactions." and n was roger to consolidate
thgelr trials larson s. Stale. Op No 1459, 566 P2d 1019 (Alaska
1977).

Rule 14. Relief From Prejudicial Joinder.

Ifii appears that a defendant or the state is preju-
diced by ajoinder of offenses or of defendants in an
indictment or information or by such joinder for
trial together, the court may order an election or
separate trials ofcounts, grant aseverance ofdefend-
ants. or provide whatever other relief justice
requires. In ruling on a motion by a defendant for
severance the court may order the attorney Tor the
state to deliver to the court for inspection in camera
any statements or confessions made hy the defend-
ants which the sute intends to introduce at the trial.

(Adopted by SCO 4 October 4. 1959: amended by
SCO 98 effective September 16, 1968)

Annotations

Cases

This rule permits the Inai coun lo order election or separate
tnal of counts if a defendani is prejudiced by ihe joinder, but a
motion to sever counts noi made until afier the jury had been
selected and sworn, was properly denied in absence of a show ing of
sufficient cause and prejudice Stale i. Selmin. Op No. 302. 406
P2d 181 (Alaska ]96&5

Prejudice must be shown before the Supreme Court will rev erse
on grounds Ihal a tnal judge erred orabused his discretion in failing
to order separate tnals for different counts ofan indictment. Rich-
ards r.Sute. Op. No 527. 461 P2d 359 (Alaska 1969)

Anallegation that thejoint tnal oftwocounis for escape created .

ir. the jurors* minds the image ofdefendar; as criminally disposed
toward escaping from jail s insufficient to raise the question
whether the joint tnal of the offensesdpre udiced the defendant.
Richards ». Suit. Op. No. 527.451 P2 (Alaska 1969)

That defendant's trial was consolidated with that of his brother,
who had shotal gas station after theassault on aite vlani with which
defendant wis charged was nol prejudicial in view of instructions.
Larsoa *, Stale,Op. No. 1459.566 P2d 1019 (Alaska 1977).

Trial court did not abuse its discretion in denying defendant’s
request for separate tnals on two offenses charged to him where the
charges arose out of the same incident, where much of the evidence
pertaining to one charge would be relevant to the other, and where
the public interest in avmdmg duplicative trials might reasonably
have been thou%ht lo outweigh any possible prejudice which mighl
inhere in a combined trial. Catletf r.State, Op."No. 1752. 585 P2d
553 (Alaska 1978).

~ Where co-defendant refused to take the stand, but by affidavit
indicated that ifshe were called in a court proceeding in which she
was noi adefendant she would tesnlY in favorofone ofthe other co-
defendanu. refusal to grant the latter co-defendant's motion for
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severance was nol eiror where Ihe proposed testimony was ogéle/
margmallg relevant Hawley ». Slat;, Op. No. 2137, P2d 1349
(Alaska 1980)

Where_defendani, charged with both ihefi and tobbery, had a
gocd possibility of being able lo testify on the robbery charge
without being cross-examined on the theft charge, his gcneraliied
fifth amendment argument for establishing his need to refrain from
testifying on the theft charge was not sufficient to support a sever-
alr&%)motlon Nell * State, Op. No. 77.642 P2d 1361 (Alaska App.

It was not error to deny severance on char%es of misdemeanor
as".ault. felony assault and felony escape, where second assault
occurred while police officers were arresting defendant for Ihe first
asuuli and the escape occurred shortlé after defendant had been
algagzs)ted Mivnard v. State. Op. No 136.652 P2d 489(Alaska App.

Where tnal court has made a decision to deny severance under
[h srule. it can be overturned onléforabuseofdmcrelton Maynard
* Stale. Op No 136,652 P2d 489 (Alaska App. 1982).

Defendant‘sr(?pneraliied fifth amendment argument, standin
alone, did not suffice to show that joinder wasprejudicial. a defend-
ant must mal e a convincing showing that he has both important
teitimons to give concernm%ﬂone count and strong need to refrain
from testifying on the other. Montes ». Stale, Op. No. 289.669 P2d
9M (Alaska App. 1983)

Contention that severance should be routinely granted when-
ever an accused moves to sever similar ofTenses was rejected, on
appeal dental ofa motion for severance will be reversed only when
the court hasabused its discretion and a showing ofprgjudme to the
defendant has been made. Montes v. State, Op. No. 289. 669 P2d

%1 (Alaska App. 1982).

Tnal coun erred in denying severance of two similar sexual
assault charge', involving ihé same defendani where the evidence
0 d not establish a common scheme or plan, whether or not the
< idrnee ofthe assault on each victim would have been admissible
in a tnal for assault on the other victim. Johnson v. State, Op. No.
668. 230 P2d 125 (Alaska App. 1986)

Where pnor conv iction, admissible as an elcmenl of felon in
possession of firearm charges, would have been inadmissible in a
separate Inal on ihefi by receiving char_%es, tnal court erred in
deny ing defendant's sevcrance motion without pursuing the alter-
native of bifurcation, requiring reversal of the ihefi bv receiving
conviction bui not the felon in possession conviction. Elerson v.
m'te. Op. No 629. 232 P2d 192 (Alaska App. 1987).

_ By waning uniil the dale oftnal lo move for severance, defend-
ani waived his ability to do so. Knutson i. State, Op. No. 702. 736
P2d 7-5 (Alaska App. 1987).

_Tnal coun did not err injoining cocaine charges with murder,
kidnapping, and robbery charges a%amst iwodefendants, butdid err
in denying their timely monon lo sever based upon preéggme.
Mathis v. Stale, Op. No. 951. 778 P2d 1161 (Alaska App. 1

Tnal court erred in not granting defendants' motion lo sever
cocaine and murdercharges where substantial risk existed that their
defense on the cocaine charges was severely prejudiced by the
evidence of murder accor.dmglgl, the appellate court vacated the
cocaidc convictions butaffirmed the murder conviclions. MitUs .
Stale. Op. No. 951,778 P2d 1161 (Alaska App. 1989).

Where defendani was charged with a murderwhich occurred on
Au%ust 5and several murders which occurred on August 6.joinder
ofthe offenses was ﬁroper,S|nce1heAugust6murdersmullpdfrom
defendant'sheliefthat be wasgoing lobe killed because ofhisrole in
the August 5 murder, furthermore, the trial court did not err in
denying defendant's motion for severance given the relevance of
the August Smurder to the August 6murdersand the absence ofany
specific and convincing showmg of prejudice resulting from
J%gg)er Collins *. Stale. Op. No. 962, 778'P2d 1171 (Alaska App.

There was a close nexus between the drug charges against
defendant and drug charges against his codefendants, thus défend-
ant's argument that he was prejudiced by the trial court's failure to
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Rule 403

. The _ﬂrobative vilue of polygraph evidence 1 intubiunlial
eaus* i

dicial impact it may have onajury clearly outwcighti in probative
value, accordmgly, tnal coun did nol abuse |Isd|i£iet|on in refuting
lo admit defendant's polygraph results at trial. Hilkatonv. State,
Op No. 837. 760 P2d 1030 (Alaska App 1988).

The primary purpose of the Rape Shield Statute is to prevent
the use of evidence of past seiual conduct as proofof the victim's
cunrnl willingness In consent, it is not intended to eadude evi-

dence of poor seaual conduct when such evidence is directly rele-

vant lo establish bias, grejudice, or monvr to fabncate Daniels *.
Sute, Op No. 900. 767 P2d 1163 (Alaska App 1989]

Where the defense witness in a DW| prosecution testified Ihal
she in fact had been dnving Ihe vehicle but traded places with the
defendani because there was a warrant out for her anest, the tnal
courtdid nol commit error in permitting the slate to cross-examine
the witness on her prior DW/| arrest and license suspension, since
the knowledge that her license was suspended was directly relevant
lo her willingness lo dnve and since any additional prejudice was
shght considering that the defendani introduced Ihe issue Alwurd
* State, Op No 901. 767 P2d 1175 (Alaska App 1989)

In tnal of defendant for murder ansing out or an altercation
between the defendant, the victim and the victim's brothers, where
defendani claimed self-defense, the trial coun did not err in pre-
venting defendani from cross-examining one ofthe brothers about
a prior hindering prosecution charge (later dismissed) agamst that
brother as evidence of bias under this rule, since although the
evidence arguably demonstrated the brother's willingness to engage
in |IIe%aI conduct to protect his brother, the trial judge’s conclusion
that t eFrobatlve value of the evidence was outweighed by the
dangero unfair prejudice wat nol unreasonable cpnslderm% Ihal
the brother had admitted lo burglary and theft convictions and that
defendani was still fully able to develop the brother's bias and
merest in the case Lerchenstein v. Sute. Op. No. 921. 770 P2d
[150(Alaska App. 1989)

_ Tnal coun committed plain enor requiring reversal by permit-
ting questions concernm([; defendant's prearrest silence in the pres-

ence of police officers, silence which was at least as consistent with

innocence as with guilt, without first determining whether the pro-

bative value of the challenged line of inquiry was outweighed by its

Eotentlal for?rejudlual |mggct Silvernail» sUte.Op. No. 945. 777
2d 1169(Alaska App 1989)

There isa presumption that the prejudicial elTeci of propensity
evidence outweighs its probative value; when, however, a prior bad
acl is relevant to a material fact other than propensity, the coun
may admit evidence ofthe prior bad act ifit is more probative than
prejudicial Mathis v. Stite. Op. No. 951, 778 P2d 1161 (Alaska
App 1989).

In action against airline for propcny damage resulting from a
runway collision at Anchorage International Airpon where jury
concluded that the airline's (light crew committed wilful miscon-
duct in taking ofT in fog without knowing where they were on the
runway,tnaliudge did noten inexcluding, on grounds of relevance
and potential prejudice to plaintiff evidence that ground naviga-
tion in foggy conditions was known by the FAA and the Sute to be a
dan%erous problem at the airpon. since the difficulty of taxiing in
the log was not a contested issue in the case and exclusion of the
evidence did not in fact prejudice the airline, which was allowed to
introduce other evidence as to the confusion on the Uxiways on the
d?/ ofthe crash. Korean Air Lines, Ltd. v. State, Op. No. 3492,779
P2d 333 (Alaska 1989).

In murder trial, trial coun did not err in refusing lo allow an
Immigration Depanment investigator to testify for the defense
regar |n% reports from unidentified informants of rumors that the
victim's family had threatened lo kill anyone who testified in favor
of the defendant at trial; although the testimony ofthe informants
themselves might nol have been hearsay, the Investigator’s testi-
mony would have been; futhermore, the probative value of the
investigator's testimony would have been outweighed by possible

e polygraph hat nol been proven reliable, thus the preju-
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confusion of issues and needless presentation of cumulate
dence. particularly since the prosecutlon'spnmary witness m
defendant acknowledged her awamess of the rumors.
State, Op. No. 956,779 P2d 795 (Alaska App. 1989).

The standard of this rule, that relevant evidence ci
excluded if ihe probative vilue of the evidence is outweigh
confusion of the issues or by considerations of undue delay,
proper standard to apply in determining whether crois-exar
tion should be allowed in criminal cases; the case law dealing
the issue of cross-examination in criminal cases decs nol ¢
standards to reylace this rule, but ratheratljgéngent it Brown *.S
Op No. 957, 779 P2d 801 (Alaska App. 1989).

In tnal of a black defendant for misconduct involving a
trolled substance, trial coun did nol err in prohibiting him
cross-examining the undercover officer involved in the case
ceming racial bias, because the evidence whirh would have
developed through the cross-examination was so_marginally
bativc. thejudge's decision to exclude it due to possible confusi
the issues and delav wasjustified Brown v.Slate. Op No 95*
P2d 801 (Alaska App 1989)

Tnaljudge did nol abuse hisdiscrttion in admitting eviden
defendant's (light from the scene of the crime as evidence o:
consciousness ofgunl Charles *, State, Op. No. 963. 780 P2d
(Alaska App. 1989)
~In prosecution of defendani for criminally negligent homi,
in failing to timely seek medical treatment for her child, staterr
by policeman in taped interview of defendant that the Ec
received several calls from peaple saying that defendant had abu
her child would have been unfairly prejudicial and therefore hac
he excised from Ihegtgge Pinkerton ». Sute, Op. No. 996.784 f
671 (Alaska App. 1

~Indrunk dnving prosecution, trial coun did not err in adr
ting an audio tape recording, which the police made when dcfc-
ant was ancstcd and while he was bem%tr_ansponed to the po
station, despite the tape's poor quality: the jury could tell when
voices on the tape were obscured by background nose and s;a
and would not conclude that the background noise and static m
slurredorgarbled speech bv defendant Suiter v. Stale. Op No o-
785 P2d 28 (Alaska App 1989).

Character Evidence Not
Admissible to Prove Conduct—
Exceptions—Other Crimes.

fa) Character Evidence Gtnerally. Evidence of
person’s character or a trait of his character is nc
admissible for the purpose of proving that he aciev
it conformity therewith on a particular occasiot
e/cept:

(1) Character ofAccused. Evidence ofa relevan
trait ol his character offered by an accused, or by thi
prosecut on to rebut the same;

(2) Character of Victim. Evidence of a relevant
trait of character ofa victim of crime offered by ar
accused, or by the prosecution to rebut the same, or
evidence of a character trait of peacefulness of the
victim offered by the ﬁrosecution inahomicide case
to rebut evidence that the victim wxs the first
aggressor, subject to the following procedure:

Rule 404.

(i)  When a party seeks to admit the evidence for

any purpose, he must apply for an order of the coun
zﬁt any time before or during the trial or preliminary
earing.



Rule 402

Evidence offered by defendant lo show rcasoniblcncn of
defendant's apprehension ¢ fbeing in imminen| danger fiom shoot-
ing victim it net relevant when defendant did not know of tuch
evidence al the time of the thooting. Byrd *. State, Op. No. 2184.
626 P2d 1057 (Alaska 1980).

Although the presentation of irrelevant evidence as to the scope
ofbur(l;_larles is cnor, i is harmless error if the presentation gro-
duces ittle or no prejudicial effect. Nelson * Sute, Op. No. 2350.
628 P2d 884 (Alaska” 1981).

Admissibility ofbreathalyzer refusals should be determined on
a case-hy-case basis b we|gh|ng§)robat|ve value against potential
for unfair prejudice. Coleman * Slate, Op. No. 229, 658 P2d 1364
(Alaska App. 1983).

_In prosecution for murder, admission into evidence ofa .380
caliber automatic pistol owned b> the defendant was noi error even
though expert testimony could not conclusively establish that ihe

un was the murder weapon Bangs *. Stale. Op. No 253.663 P2d

1 (Alaska App. 1983)

_Indrunk driving prosecution of defendant who refused io sub-
mit to a breathalyzer examination, coun erred in excluding expen
tesnmonv for the defense concerning defendant's blood alcohol
level at the limcofhisarrest.Quinlo *, C|f} and Borough of Juneau.
Op. No 265. 664 P2d 630 (Alaska App 1983L

Defendant's conviction for sexual abuse of child was reversed
beciuge extensive evidence of prior consistent statements made by
the victim was admitted at tnal without any determination of its
actual probative value and before any charge of recent fabrication
or improper motive or influence was made against the vicnm. Niti
t. State. Op. No 629. 720 P2d 55 (Alaska App. 1986)

Evidence ofconsistent statements made by achild abuse victim
on poor occasions may be admitted to bolster the testimony of the
victim in a case involving the sexual abuse of the child, provided
that it is actually relevant lo rebut an express or implied charge of
recent fabncaiton or improper motive or influence, and provided
that its probative value outweighs its ﬁotennal for prejudicial
|mFact, before such evidence is admitted, however, the victim must
testify and be subjected to acharge ofrecent fabrication or improper
motive or influence; furthermore when it appears ihat the alleged
motive to testify falsely arose before the prior statement was made,
the statement may be admilt-d only for the purpose of rehabilitat-
ing the victim's credibility and may not be considered as substan-
tiveevidenceofquill Nitav.Stale.Op. No. 629. 720P2d 55(Alaska
App. 1980)

Exclusion of Relevant Evidence on
Grounds of Prejudice, Confusion,
or Waste of Time.

Although relevant, evidence may be excluded if
its probative value is outweighed by the danger of
unfair ptejudicc, confusion o f the issues, or mislead-
ing the jury, or by considerations of undue delay,
waste of time, or needless presentation of
cumulative evidence.

(Added by SCO 364 effective August 1. 1979)

Rule 403.

Annotations
Casa

Where only prejudice was possibility that jury might misesti-
mate probative value of certain real evidence for sute's case, even
slight probative value outweighed such prejudice. Ebvn v. State,
Op. No. 1920.599 P2d 700 (Alaska 1979;.

Where informant's credibility was relativel¥. unimportant
hecause testimony was corroborated by police officer's evidence
that informant had made written statement alleging informant's
testimony before grandjury in unrelated case was product of police
coercion was property excluded on grounds whatever relevancy
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statement had to issue ofinformant's credibility was outweighed by
likelihood it wouldconfuse the issues, misleadjury and consume an
undue amount of lime. Taylor v. State, Op. No.” 1932. 600 P2d 5
".iaika 1979).

Where defendant was charﬁed with assault and battery, evi.
dence that victim wa‘ 9 months pregnant was relevant and not
unfairly preéudmal to r|7%h[ of defendant. Xathbun * Anchorage,
Op. No. 1928, 599 P2d 751 (Alaska 1979).

Exclusion of relevant evidence concerning rapt victim's poot
grades and excessive school absenteeism was proper where other
evidence had already made the jury aware of these factors. Alex-
ander v. Stale, Op. No 2077.611P2d 469 (Alaska 1980).

Evidence regarding prior confrontations between the defendani
and trespassers was relevant and admissible to show that the
defendant's pointing ofa shotgun at the victim was not accidental
or inadvertent. Adkinson v. Stale. Op No. 2090. 611 P2d 528
(Alaska 1980).

At tnal for murder, it was reversible erTor (or the tnal court to
exclude a journal wnttcn by the victim, pans of which reflected a
sense of mental instability and a violent nature. Keith v. Sute, Op
No 2099.612 P2d 977 (Alaska 1980).

Evidence of the circumstances ofa prior rape committed by the
defendant was properly admitted for the purpose of providing the
identity of the assaib-u by showmg a distinctive modus operand)
emFloyed in both the prior rape and the rape of the current victim
Coleman ». State. Op. No. 2190. 621P2d 869 (Alaska 1980).

Evidence of drug use by the accused was admissible where it
established direct contact between the victim and the accused and
indicated that the accused possessed sufTictenl amounts ofcocaine
for him lo have invested more than pocket cash in his purchase
from the virtim. Dorman v. State. Op. No. 2272. 622 P2d 448
(Alaska 1981).

The cvidenciary rule precluding admission ofpo.sITinjurF acci-
denis or design changes toward proof of negljgence is |n'c_1f)p icable
in products liability cases based on stnct liability Cateégl lar Trac-
tor Co. v. Beck. Op No. 2304. 624 P2d 790 (Alaska 1981).

In statutory rape case, evidence of defendant's pnor sexual
conduct with victim was admissible. Burke *. Stale. Op. No 2194.
624 P2d 1240 (Alaska 1981).

Testimony and photographs concerning the physical condition
ofa child allegedly kidnapped by defendant from siatecusiody were
admissible to'show motive for Kidnapping. Crump >. State, Op. No
2309.625 P2d 857 (Alaska |981)

It was nol error for ihe court to allow a defendant charged with
drunk driving to be cross-examined regarding a possible law suit
against the City of Fairbanks arising out o fthe same incident upon
which the drunk dnving charge was based. Roth ». State. Op. No
13.626 P2d 583 (Alaska 1981%.

The trial court_has considerable discretion in deiermming
whether the probative value of an admission by silence is oul-
We|ghedb the danger ofunfair re&udme Doisher«.Sute. Op. No
30.632 P2d 242 (Alaska App. 1982).

Evidence that defendani. charged with dnving while intoxi-

cated. refused to take the breathalyzer examination had possible
probative value, and trial court did not erT in findin _thgt éhe
illiford t.

Ero_bative value outweighed ihe Bossibility ofprei'udice.
uit, Op. No. U8.653 P2d 339 (Alaska App. 1982).

Where the evidence in each of five rape and assault incidents
was sufficiently similir and sufficiently unusual when viewed in its
totality and in the common pattern ‘it presented to constitute a
modus operandi probative of defendant be|n? the assailant in all
instances, trial court did not err in denying defendant’s request for
severance of the various rape, bu’r\]glary with intent to rape, and
assault charges. Nix *. State, Op. No. 157. 653 P2d 1093 (Alaska
App. 1982).

_Defendant's contention that because his conviction for dnving
while intoxicated was predicated on his blood alcohol rale and not
hisdriving it was error for the trial court to admit evidence that he
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EVIDENCE

(if) The court shall conducl a hearing outside the
~ricnce of thejury in order to determine whether
Plfprobstive valueoflhc evidence isoutweighed by

danger of unfair prejudice, confusion of the
Jisues,or unwarranted invasion ofthe privacy ofthe
victim- The hearing may be conducted in camera
A rf thereis adanger of unwarranted invasion of
dyt privacy of the victim.

(iii) The court shall order what evidence may be
introduced and the nature of the questions which
shall be permitted.

(iv) In proseculions for the crime of sexual
assault in any degree and atlempt to commit sexual
assault in any degree, evidence of the victim's con-
duct occurring more lhan one year hefore the date of
die offense charged b presumed lo be inadmissible
under thisrule, in the absence ofa persuasive show-
ing to the contrary.

(3)  Characterof M'lincss. Evidence of the char-
gcterofa witness, asprovided in Rules 607,608, and

(b) Other Crimes, Wrongs, or Acts.

(1) Evidence of other crimes, wrongs, or acts is
not admissible to prove the character ofa ﬁerson in
order to show that he acted in conformity therewith,
It may. however, be admissible for other purposes,
such as proofofmotive, opportunity, intent, prepa-
ration, plan, knowledge, identity, or absence of mis-
take or accident.

(2) Inaprosecuiion fora crime involvingaphys-
ical or sexual assaultor abuse ofaminor, evidence of
other acts b> the defendani toward the same or
another child is admissible to show a common
scheme or plan if admission of the evidence is not
precluded by another rule of evidence and if the

prior offenses
(i) are not too remote in lime;
(i) are similar to the offense charged; and

(i) werecommitted upon persons similar lo the
prosecuting witness.

(Added and amended by SCO 364 effective August
[, 1979; amended by SCO 906 effective nunc pro
tunc May 28, 1988)

Non; SCOQOGincorEoraled changes in Evidence Rule 404 made
by the legislature in ch. 66. 85 8and 9. SLA 1988. The legislation
added subparagraph (b)(2).

Aonoutloas

Cues

In prosecution for negligent homicide of 1s-monlh-old child,
where no defense ofaendent or mistake was raised, admission of
evidence that defendant had on a prior occassion beaten another
child lolhc point ofkaving bell marks was reversible error. Ifarvey
v. State, Op. No. 1996.604 P2d 586 (Alaska App. 1979).

Evidence regarding poor confrontations between the defendant
and trespassers was relevant and admissible to show that the

Rule 404
RULES

defendant's pointiniofa shotgun at the victim was not accidental
or inadvertent. Adktnsoo v, State, Op. No. 2090, 611 P2d 528
(Alaska App. 1980).

.Th,egivi_ngofajur% instruction which drew attention to possible
prejudicial inadmissible information regarding the accused was
prejudicial error. Keith . State, Op. No. 2099,612 P2d 977 (Alaska

. 1980).

Adefendant mayofTer evidence ofa relevant character trail ofa
victim without us having the efTec’ of granting to Ihe prosecution
the nghl to introduce evidence of defendant's character Kcllk v.
State. Op. No. 2099.612 P2d 977 (Alaska 1980).

An unintentional reference at tnal lodefendant's probation did
not violate this rule lo the extent that a motion for mistrial should
have been granied. Preilon s. Slate. Op. No. 2146. 615 P2d 594
(Alaska 1980)

Trial court's refusal lo permit defendant and others lo testify
concemingalleged Frjorinstqncesofviolentconduc.lcomlmitted b>
the victim toward third parties was not abuse ofdiscretion where
reputation and character evidence concerning the victim's propen-
sity for violence had been admitted Loesche v. State, Op. No. 2202.
620 P2d 646 (Alaska 1980).

Evidence ofthe circumstances ofa prior rape committed b> the
defendant was properly admitted for the purpose of proving the
identity of Ihe assailant by showmg a distinctive modus operandi
emFoned in both the prior rape and the rape of the cureent victim
Coleman v.Sute. Op. No. 2190.621P2d 869 (Alaska 1980).

Evidence of drug use by the accused was admissible where it
established direct contact between the victim and the accused and
indicated that the accused possessed sufficient amounts ofcocaine
for him to have invested more than pockel cash in hlsgurchase
from the victim. Doman v. Sute, Op. No. 2272. 622 448 (Alaska

1981).

[;efendant‘sconduqt ata store minutes aftet [he armed robbery
ofanother store for which he was accused was admissible to show
that he was ihe same man who robbed lire first store. Vessel *. Sute.
Op. No 2295. 624 P2d 275 (Alaska 1981)

In statutory rape case evidence of defendant's prior sexual
conduct with victim wasadmissible Burke». Sute,0p. No. 2194.
624 P2d 12401Alaska 1981).

Evidence that defendant had Ereviously vandaljzed the aircraft
ofcustomers who refused to pay theirbills isadmissible to prose the
motive and identity ofdefendani as the one who vandalized plain-
tiffs" aircraft for their refusal to pas their bill. Sute v.Grogu. Op
No. 2356. 628 P2d 570(Alaska 1981).

The admission ofevidence proscribed by this rule is harmless
error if the evidence docs not have a substantial influence on the
jury's verdict Fields v. Sute. Op. No. 2360. 629 P2d 46 (Alaska

1981).

\X/hen a defendant through testimony places his intent in issue,
evidence of similar assaults previously commuted against other
women by defendant isadmissible upon the issue of intent Dasis v
Sute. Op. No. 23.635 P2d 481 (Alaska App. 1982).

In ne%ligence.action against waterbed manufacturer, it was
error lo allow testimony concerning post-accidentconduct ofman-
ufacturer in nol recilling the product or issuing a warning Auser.
Ni1 WalenzuttrmCorp.v.MaDrille.Op. No. 2477, 642 P2d 1330
(Alaska 1982).

Tnal courtdid noterrin refusing lo severassault charge, arising
from an incident which took place on September 19, 1977. from
murder charge based on an incident which occuned six days later,
sinctdefendant'sactions could be viewed as a continuing course o f
conductand since Ihe assault charge would have been admissible in
the murder trial lo prove crimingl intent or motive or lo show a
common scheme or plan even if the chargges had been severed.
Daridsoa s. Sute, Op. No. 78. 642 P2d 1383. (Alaska App. 1982).

Where the evidence in each of five rape and assault incidents
was sufficiently similar and sufficiently unusual when viewed in its
toulity and in the common pattern it presented to constitute a
modus operandi probative ofdefendant being the assailant in all
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February XI, 1991

TO: House Judiciary Committee
FROM: Christine S. Schleuss and James H. McComas
RE: House Bill 105

Dear Committee Members.

We are attorneys practicing substantially in the area of
criminal law in Anchorage, Alaska. Ms. Schleuss has practiced for
12 years 1in the state and federal courts of Alaska. Mr. Mccomas
has practiced for more than 12 years in state and federal courts in
Washington, D.C., Wisconsin, and Alaska.

We first learned of the existence of House Bill 105, and of a
proposed hearing on that bill, on Friday, February 8, 1991. Mr.
McComas immediately contacted the committee staff and requested an
opportunity to testify telephonically in opposition to this bill.
Subsequently, we were informed that no telephonic testimony would
be permitted, but that written comments could be submitted by
telefax to be read into the record.

The short notice and time constraints have prevented us from
preparing extensive written comments. Given the radical nature of
the proposed changes in criminal procedure which would be effected
by House Bill 105, we urge the Committee to take more, time 1in
considering this proposal and to afford interested individuals and
entities on both sides of the criminal justice system an adequate
opportunity to address the important issues raised by this legislation.
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Our initial review of thi* legislation convinces us that it is
nothing more than a Prosecutor®s Relief Act. Each of the three
proposed changes would make it easier for prosecutors to convict
presumptively innocent individuals in cases where the proof that
the accused had committed tho charged crime was weak or insuffi—
cient simply by admitting wunfairly prejudicial evidence or
allegations of other crimes by the acoused. Even 1in 1its most
general terms, this proposal 1is offensive to the baBic assumptions
underlying our adversary criminal system.

The focus of the criminal trial has been, and should remain,
upon the sufficiency of the proof that an accused citizen has
committed specifically charged offenses. It is the offense, not
the person, which has always been the focus of fact-finding in our
criminal jurisprudence. This focus is one of the hallmarks of our
system. We do not permit the reasoning process that because people
have done something wrong in the past they are probably guilty of
a present charge, Yet, the <common thread of the proposals
contained in House Bill 105 is to seriously undercut this histori—
cal starting point and to greatly expand the occasions upon which
evidence of other, barely relevant or irrelevant alleged criminal
activity would be introduced in trials.

Alaska Courts have long recognized the tremendous potential
for unfair prejudice to the accused which arises from the introduc—
tion of such other crimes evidence. The Supreme Court has
explained that improper admission of such evidence will "dilut[e)
the requirement that present guilt be proved beyond a reasonable

doubt.™ Oksoktaruk v. State. 611 P.2d 521, 524 (Alaska 1980).
Such evidence also denies the accused the right fairly to defend
against the particular crime charged. Adkinson v. State, 611 P.2d

520, 531 (Alaska 1980),

Alaska Rule of Evidence 404(b)(l), as presently construed,
recognizes the tremendous potential for unfair prejudice to an
accused person which arises from the admission of evidence of other
crimes, wrongs, or bad acts. Lerchenstein v. state. 697 P.2d 312
(Alaska App, 1995), aff*d State V, Lerchenstein, 726 P.2d 546
(Alaska 1986), clearly articulates what lawyers and judges who deal

e 2 *
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daily in criminal trials must candidly admit - that the introduc—
tion of evidence that an accused person has committed or has been
accused of committing other unrelated criminal acts 1in tho past
frequently has an overriding and inflammatory effect upon jurors.
Jurors naturally tend to assume that a person who has committed
other wrongs 1is more likely to have committed the wrong charged,
yet this sort of propensity-to-commit-crime inference has no place
in our jurisprudence. Indeed, even the rule as amended by HB 105
does not purport to overturn this basic assumption. Yet, by
deliberately expanding the occasions on which other crimes evidence
may be admitted, the proposed amendment of Rule 404 contained in HB
105 would, as a practical matter, greatly increase jury misuse of
presumptively prejudicial and inflammatory Information. This, in
turn, would result in convictions for the wrong reasons. If an
accused person is found guilty, it should be on the basis of proof
beyond a reasonable doubt which legitimately establishes his or her
guilt of the charged offense, not on the basis for propensity
inferences or juror animosity towards a "bad man™ or "bad woman".

The Judiciary, not the Legislature, and not the Department of
Law, 1is in the best position to assess the reality of the impact of
the introduction of other crimes? evidence upon jurors. The
judicial interpretations of Rule 404 (b) by the Alaska Appellate
Courts reflect considered judicial jJudgments, based wupon the
experience of reviewing hundreds and hundreds of 1instances cases
dealing with these issues. That judgment is that the introduction
of such inherently prejudicial information should be Ilimited to
those instances in which there 1is legitimate, probative value which
outweighs the risk that an accused will be unfairly convicted for
the wrong reasons. We concur in this judgment.

Under 404(b), as presently construed, other crimes evidence
which 1is really offered for a Jlegitimate vreason is routinely
admitted. But evidence with the primary effect cf wunfairly
prejudicing the jux*y for no legitimate reason is excluded.

Strong law enforcement 1is certainly a desirable goal, and a

strong political force. However, increased convictions obtained by
methods which promote prejudice, and not accuracy, 1in the fact-

*3*
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finding process should not be confused with that laudable goal. We
have an historical commitment to protecting the innocent from
wrongful conviction in this country. We balance the tremendous
resource advantages enjoyed by the State in the criminal system by
according rights to the accused which guarantee that guilt wil]
only be found upon proof beyond a reasonable doubt of a specific
charged offense. Legislation like HB 105 undercuts the confidence
that all of us can have in the proper functioning of our judicial
system by dramatically and substantially increasing the risk that
the increased convictions gained by such Jlegislation will not
comport with the demands of fairness to which we are constitution—
ally committed, but will rather reflect a conviction-at-any-cost
mentality. This Bill will very likely lead to the wrongful
conviction of innocent people whosoonly offense was that they did
something wrong 1in the past.

Equally undesirable, and perhaps more radical, 1is the proposed
amendment to Alaska Rule of Criminal Procedure 14 which would
codify a legislative judgment that "showing that evidence of one
offense would not be admissible during a separate trial of a joined
offense or a co-defendant does not constitute prejudice that
warrants vrelief wunder this rule,” What 1in the world is the
empirical basis for such an obviously wrong assertion? It 1is
difficult enough for an accused person to get a fair trial when
evidence "of crimes other than the charged offense 1is admitted
purportedly for a legitimate, relevant purpose, The amendment to
the joinder rule, however, purports to exclude from the category of
potentially unfairly prejudicial material, the joinder for trial of

wholly separate crimes as to whichthere is not even aclaim of
inter-admissibility. In such situations, the likelihood that the
accused would be convicted for the wrong reason - that 1is, an

inference of criminal propensity or conclusion that this is just a
bad person needing punishment - is extremely high. And since the
evidence of each offense is admittedly not admissible to prove the
other, the absence of a legitimate justification for the prejudice
is apparent.

The way Rule 14 is presently administered, the court is free
to consider the extent of prejudice which may result from a joint
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trial on charges where the proof is not interadmissible. Where the
risk of unfair prejudice is slight, the court may permit a joint
trial. On the other hand, where offenses are likely to have a
prejudicial effect upon a fair consideration of each other if they
are tried together, and where the evidence pertaining to the
separate offenses could not be admitted in separate trials, the
court has the authority to prevent what would be the obvious and
unfair prejudice engendered by a joint trial.

An additional and unfortunate result of amending Rule 14 as
proposed would be the Ilikelihood that prosecutors would obtain
indictments containing multiple offenses as to many of which the
evidence would be of dubious sufficiency. The limitations of Rule
404(b)(1) <could be circumvented as a practical matter by simply
charging other crime allegations in the indictment. Then, whether
they /~"""""eparately admissible or not, the prosecution would
achievcrThe tactical advantage of a joint trial on which the jury
would be exposed to evidence which would facilitate improper
inferences of criminal propensity or bad character.

IT there is “rceivedftcrbe a problem with the conviction rate

in criminaj in this state, the appropriate solution is not
to changerthe rules to make it easier to unfairly prejudice the
people accused. The solutions lie in better investigation,
Yreparation, advocacy, and exercise of discretion by state

prosecutors.

sincerely yours,

LAW OFFICES OF SCHLEUSS & McCOMAS

Crames H. McComas

C iotine S. Schleuss
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March 5. 1993

far Justice

Representative Dave Donley
P.0O. Box V
Juneau, Alaska 99811

Dear Representative Donley,
Victims for Justice supports HB 105. Paul
Stockier, an ex-district attorney who 1is on the Board

of Victims for Justice will be representing VFJ on
this 1important public hearing.

Thank you for the 1991 Anti-Crime Legislative
package. Victims for Justice and its members will be
responding in the up coming months. Thank you and
your colleagues for all your hard work.

Sincerely,

Janice Uenhart

(907) 278-0977 619 East 5th Avonuo Anchorage. Alaska 99501
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February 28, 1991

Judiciary Committee
Alaska House of Representatives

Pouch V
Juneau, Alaska 99811

Dear Committee Members:

The Network has had theopportunity to discuss information
presented at the recent hearing of HB 105 and would like to express

its support for the bill.

I have attached somestatistics on rape compiled by the U.S.
Senate Judiciary committee whicn speak to the prevalence of date or

acquaintance rape. The majority of sexual assault 1is not stranger
assault (except tor very vouna qgiris) but is in fact perpetrated py
someone with whom tne victim 1is acquainted. When these cases are

reported ano come to trial the primarv 1issue at trial 1is that of
consent, and juries are faced with a contest of credibility between
the defendant and the victim.

Studies indicate that it is common for rapists to have many
victims prior to the time they are first convicted of their first
offense, and indeed, to have recidivism rates of around 80% after
that conviction. Itis also the case that rapists often develop a
common pattern of behavior 1in locating and assaulting their victims.

When a defendant 1is accused of the rape and attempted rape of 3
women within the period of one month, as occurred in the case of
Velez v. State, and argues that he believed that sex was consensual,

If those cases are tried singly the jury is deprived of vital
Information as to the defendant®s pattern of actions and state of
mind. The Network believes that the result of separation of trials
in cases like Velez, in an attempt to be just toward the defendant,

is being manifestly unjust toward victims.
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The Network believes trial joinder 1is also appropriate when

there are multiple perpetrators and a singie victim; 1i.e., gang
rape. After the trauma 01 a rape, many victims simply cannot face
the prospect of trial and cross-examination as it Iis. Asking a rape

victim, or child sexual assault victim to repeatedly testify at
separate trials is so traumatic that it can prevent prosecution
because the victim simply cannot go through Iit.

The Network appreciates your consideration of these 1issues.

Sincerely

Cindy smith
Executive Director



Alaska Association Chiefs of Police

February 2, 1J991

Representative Dave Donley
Alaska State Legislature
P.0.Box V (MS 3100)
Juneau, AK 99811

Dear Representative Donley,

As President of the Alaska Association of Chiefs of Police, | would
like to extend our support for House Bill 105. The ability to
prosecute multiple defendants and join charges against one
defendant have long been hampered by existing court rules.

The result of this has been costly in terms of excessive trials. In
some cases, the ability to prosecute is severely hindered, because
certain types of evidence are excluded. The citizens of Alaska are
the wvictims of this cumbersome system. They deserve better, and

House Bill 105 would help balance the scales.

If 1 can be of any assistance, please contact me.

$ine<*rftl v.

Duane S. Udland
President
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Hoqse Judiciary Committee lméi“igﬁgzg&i
Chairman Dave Donley (907) 465-4990

M EMORANDUM

TO: Senator Rick Halford, Chair
Senate Judiciary Committee

FROM: Representative Dave Donley, Chair
House Judiciary Committee

RE: HB 106 - Increasing Maximum Period of Probation

DATE: March 1, 1991

I would greatly appreciate if HB 106 could be scheduled for a
hearing at the earliest possible opportunity. The legislation was
introduced by the Judiciary Committee and extends the maximum

period of probation from five years to ten years.

By 1increasing the maximum allowable period of probation to ten
years, HB 106 gives judges greater flexibility 1in sentencing
criminal defendants. Under current law, judges are prohibited from
placing defendants_ on probation for longer than five years.

A longer probation period will allow for greater amounts of
restitution to be paid to victims, will allow offenders who pose
a high risk of reoffending to be supervised for longer periods of
time, and for appropriate offenders, will provide a lower cost

alternative to incarceration.

HB 106 passed the House wunanimously and 1is supported by the
Department of Law, the Department of Public Safety, the Alaska
Association of Chiefs of Police, and the Network on Domestic

Violence and Sexual Assault.

Thank you 1in advance for your help and assistance 1in scheduling
this bill for a hearing.

DD:lho
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HOUSE BILL NO. 106
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

1y THE HOUSE JUDICIARY COMMITTEE

Introduced: 2/J/91
Referred: Judiciary, Finance

A BILL
FOR AN ACT ENTITLED
[ "An Act extending the maximum period of probation after conviction.”

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 *Section 1. AS [255090(c) is amended to reat

4 () The period of probation, together with any extension, mav [SHALL] nat exceed JO
5 |FIVE |years

6 *Sec 2 AS [255090(c), & amenced by sec | of this Act, does not apply in the case of a
7 conviction for a criminal act committed before the effective date of this Act

11H0106a -1- HB 106
AW "ov Underlined IDELETED TEXT BRACKETED]
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BILL NO: HB 106 DATE: 2/8/91
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The Department of Public Safety supports this bill.

Richard f_ Burton
ommissloner



Alaska A ssociation Chiefs of Police

February 2, 1991

Representative Dave Donley
Alaska State Legislature

P. 0. Box V (MS 3100)
Juneau, AK 99811

Dear Representative Donley,

I am writing this letter to express the support of the Alaska
Association of Chiefs of Police for House Bill 106. Existing law only
allows for imposition of five years of probation. We support
extending this to ten years as proposed in your bill.

Probation can be an excellent tool in protecting the public. We
submit, however, that judges under current law are too limited and
should be given the ability to require persons convicted of serious
crimes to be monitored and supervised for longer periods of time
when necessary.

If we can be any assistance in the passage of your bill, please contact
me.

Sincerely,

Duane S. Udland
President
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Alaska State Legislature
(907)465-2647
HOUSE OF REPRESENTATIVES Stale Capitol, Rm. 128

. " " Juneau. AK 99801-1182
Kevin "Pat" Parnell

University - Midtown, District 10

SPONSOR STATEMENT

I have introduced House Bill 130, "An Act relating to
Municipal Ombudsman Immunity,” to provide for a municipal ombudsman
and staff to have in the same fashion, immunity that is currently
granted to the state ombudsman in Alaska.

It will ensure that a municipal ombudsman can carry out their
duties as prescribed by law without reservation. The potential was
recognized for an ombudsman to hesitate to investigate certain
matters, or reserve criticism of agencies and officials, based on
a threat or fear of civil action being brought as a result of
carrying out their official duties.

CSHB 130 (JUD)am would provide citizens who wish to report
matters to a municipal ombudsman, or witnesses coming before an
ombudsman, the confidentiality to which they are entitled. It
would also restrict the immunity to only apply to an office of a
municipal ombudsman that is established by ordinance or charter and
requires compliance with specified ombudsman duties.

The American Bar Association has adopted a resolution with
model ombudsman ordinance statutes that include similar provisions.
The courts have ruled valid the statutes protecting the ombudsman.

Immunity for the Ombudsman office is supported by the
Municipality of Anchorage Assembly as stated in the resolution
unanimously approved on March 5, 1991. The Anchorage Municipal
Ombudsman office was established not only by city ordinance, but
is also part of the city charter which guarantees the right to the
assistance of a municipal ombudsman in dealing with grievances and
abuses.

Committees: Judiciary, Labor & Commerce, Military & Veterans Affairs
Budget Subcommittee, Administration



Alaska State Legislature
(907) 465-2647
HOUSE OF REPRESENTATIVES sw c.Ipi,0i.Rm.izs

. Juneau, AK 99801-1182
Kevin "Pat" Parnell

Official Business University - Midtown, District 10

SECTIONAL ANALYSIS

Section 1. AS 09.65 is amended by adding a new section.
Sec. 09.65.075.

() A civil action <cannot be brought against the
municipal ombudsman and staff, for anything they have done in
performing their duties, as prescribed by ordinance or charter.

This does not apply if the act, statement, or omission
constituted a gross negligence, or reckless or intentional
misconduct.

(b) The municipal ombudsman or member of staff may not
testify in court regarding the exercise of official duties of the
ombudsman except as may be necessary to carry out responsibilities
of the ombudsman by ordinance or charter.

Committees: Judiciary. Labor & Commerce. Military & Veterans Affairs
Budget Subcommittee, Administration



State of Alaska

m bucism an
Duncan C FOWler ZHochEronxgé,oi(algeggslo-ze?,e

(907) 277-8846
(800) 478-2624

Reply to:

P.O. Box WO

May 14,1991 Juneau. AK 99811-3000

(907) 465-4970
(800) 478-4970

P.O. Box 74358
Fairbanks. AK 99707-4358
(907) 452-4001

Senator Rick Halford, Chairman (800)478-3257
Senate Judiciary Committee

Post Office Box V

Juneau, Alaska 99811-3100

RE: CSI-IB-130(JUD)Am
Municipal Ombudsmen

You asked me for comments about, the concept of granting municipal
ombudsmen the privilege not to testify in court proceedings and immunity from civil

suit.

CSHB-130(JUD)Am started its legislative "career” as a sister bill to SB-120.
I support the bill. It supports the ombudsman concept. | believe it will help local
government ombudsmen provide better legislative oversight of municipal programs.

The House hearing process improved HB-130 by ensuring the municipal
ombudsman office would be established by ordinance or charter and must meet
certain standards. It also lists the responsibilities of the ombudsman which must be
adopted by local law before the provisions of the bill become effective locally. It
incorporated criticisms offered by the Anchorage administration.

This bill has been supported by a wide variety of Alaskans. The Anchorage
Assembly and the Alaska Municipal League have formally gone on record
supporting the bill. Of special interest to me was the support provided by the
.Anchorage School Superintendent and School Board. Tnote thatjust this past fall
Anchorage voters placed the school district under the municipal ombudsman's
jurisdiction. | was pleased to see the school board's quick support for the municipal
ombudsman office.

The concepts of immunity from suit and the privilege of not testifying in
judicial actions is reflected in all of the model ombudsman legislation. The Harvard
Journal on Legislation, The American Bar .Association and the International Bar
Association, in resolutions or model acts, all recommend such provisions for
legislative ombudsmen.

There are many parallels between an ombudsman and a mediator, but
ombudsmen are officers of governmental legislative bodies, many mediators are
private practitioners. And, | find it of interest that according to the recent American
Bar Association study Legislation on Dispute Resolution, over 40 states have granted
some or all of these privileges to mediators. | have enclosed a marked and



Senator Halford -2- date

highlighted excerpt of the study which speaks to these issues. (If you would like to
have the entire study, let me know.) It directly relates to your concerns about
HB 130/SB 120.

Again, | do support the passage of CSHB-130(JUD)Am. It will not affect my
office as it applies only to local governments. 1 do see it as good public policy to
encourage local governments to take responsibility for the provision of local
services. This bill does encourage that by providing reasonable protections to a
local ombudsman office.

Please let me know ifyou have any questions.

Sincerely,

Duncan C. Fowler
Ombudsman

DCF:pjc
Enclosure



April 30, 1991

Position Paper

CS HB 130 (Judiciary) am - Immunity of Municipal Ombudsman

The Alaska Municipal League, which represents 125 local governments and their
citizens throughout the State of Alaska, supports CS HB 130 (Judiciary) am. This
legislation would grant immunity from civil action and inlege not to testify about
certain matters to a municipal ombudsman and the staff of the ombudsman's office.

Under the provisions of the bill, which are consistent with model legislation on
ombudsmen, no civil action could be brought against either a municipal
ombudsman or the ombudsman’s staff for anything done, said, or omitted in
performm? the duties of the office as established by ordinance or charter, except
In cases of gross negligence or reckless or intentional misconduct. 'n addition, they
could not testify in court regarding a matter involving their official duties except as
necessary to carry out the responsibilities of the office, The rprotectlon would apply
only when the ordinance or charter establishing the office of ombudsman included
specific provisions.

If enacted, HB 130 would not only afford protection to municipal ombudsmen and
their staffs that is comparable to the protection granted to the state ombudsman’s
office, it would also help to ensure confidentiality for citizens seekiné} assistance
from a municipal ombudsman comparable to the I_Protectmn they would have if they
sought assistance from the state ombudsman. HB 130 would correct the inequity
that currently exists between citizens of municipalities that contract with the office
of the state ombudsman for services and those that have established their own
locally funded ombudsman’s office.

AML supports the House Judiciary CS for HB 130, as amended.

Member of the Notional League of Cities ana the National Association of Counties



o . P.0. BOX 196650
M unicipality ANCHORAGE, ALASKA 995196650

(907)343-4433

TOM FINK,

Anchorage MAYOR

OFFICE OF THE MUNICIPAL MANAQER

April 3, 1992

Senator Rick Halford, Chairman
Senate Judiciary Committee
P.0O. box V

Juneau, Alaska 99811
Re: HB 130, Municipal Ombudsman Immunity
Dear Senator Halford:

Attached is the Administration's position paper opposing HB 130,
Municipal ombudsman Immunity. Please provide <copies of our
position to the members of your committee for the hearing on this

bill April 7th.

If you have any questions, please feel free to contact me.

Very truly yours,

Municipal Manager

Attachment



MUNITCIPALITY OP ANCHORAGE
1092 LEGISLATIVE PROGRAM

LEGISLATIVE ISSUED
TITLE; HB 130 and SB ].20 Municipal ombudwuinla Immunity

The Municipality of Anchorage opposes IIB 130 and SB 120
which would provide for Ombudsman immunity. While at
first glance this legislation may seem attractive, we
believe it suffers from several serious defects. As to
SB 120, the blanket Immunity granted to Municipal
ombudsman and their staff would go far beyond the
traditional forms of immunity for governmental activities
which are entitled to immunity under AS 9.65.070. It
appears that HB 130 is the preferred version at this
time; however, even this version represents a poor policy
choice.

The proposed HB 130 would affirmatively prohibit an
Ombudsman or his/her staff from testifying 1in court
except as may be necessary to carry out responsibilities
established by ordinance or charter. This prohibition
would apparently prohibit testimony in criminal trials
and in actions against a municipality arising out of
gross negligence, recklessness or even intentional
misconduct of ombudsmen or their staff. The search for
truth in criminal proceedings should not be ham-strung by
this kind of restriction.

Similarly, the intent to subject an ombudsman or his/her
staff to responsibility for conduct which constitutes
gross negligence or recklessness or intentional
misconduct in subsection (a) of the proposed AS 9.65.075
is frustrated by the prohibition on testimony in
subsection (b) of that section. Unless a provision of a
municipal charter or ordinance requires the Ombudsman to
testify in criminal matters, or cases arising out of the
actions of the Ombudsman or his/her staff, the language
regarding gross negligence or reckless or intentional
misconduct is without effect.

The proposed legislation in effect grants to the
Ombudsman an unlimited license to defame others. There
is no assurance that individuals criticized, even
wrongly, by the ombudsman will have the opportunity to
reply to such criticism. No real protection is afforded
to an individual who might be defamed by the inaccurate

(more)



HB 130, and SB 120 Municipal ombudsman®a Immunity
Continued

assertions of the Ombudsman,

Finally, the argument that "the state has such a law,

therefore we should have one also"” is not convincing.
The majority of the states do not have similar
legislation. Only the states of Alaska, Hawaii and

Nebraska grant similar immunity to their Ombudsman.
There are no public officials who should be outside of
the civil law, be that officials of the state or its

political subdivisions.

contact: Richard L. McVeigh, Municipal Attorney
Phone: 343-4545
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family Law Act Sec, 4607 (1980)
ReflolutiULJII

Sec. 13-22-301 (1983; -
amended 1988)

J.,9.87, Sec.
(amended 1990)

Resolution_Act(i9B7)

Sec. 679.1 (1985)
Sec, 9:351
4 Sec. .18 (1989)
EtLflpute Resolution Program Act

44,1011 ~g 44.108

Sec. 27.15(51) (198ft)

Sac. 494.01 (1984)

Sec. 572.31 (1986)

Chap. 268 (1989)

S Isftutfi .R&ttOlutlc>n..Act Art. 21-A
Sec, 849(a)

Art. 43(B), Sec. 1-539.10

Sec. 179.01 (1989)

DIilPUtg- Resolution Act 12 Sec. 1801 to
1313 ( 1933; amended 1985; rulee &
prr.f2dduro« adotatod/ 1000;

Coe. 06100 to 210 (1989

Alternative Mothoclo uz Dispute
Resolution .Act Tit. 7, Sec. 154.001 ¢o
154 .07-jCivil Practice and Remedies
(1987 p

Confidentiality in Mediation Act Sec.
8.01-581.21 to 8.01-581.23 (1988)
Cin.d-Gustodv, Placement, and
Visiiasiaa (Wisconsin Act 355)
Sec. 665.42 to 665.68 (1985)

(1987)

Statute

Chapter 22 (1989)/

Sec, 32-1-1006 (1989)

Sec. 514(A)-121 to 514(A)-127 (1984)
Sec. 513-2 (1975)

Sec. 171-6(9) (2.962)-

Sec. 182-3 (1965)

Sec. 205-5.1(a) (1983)

Chapter 40 (1999)

Sec. 26.1-22-11 (1983? amended 1987)
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F cmllv_ Law Act See. 4607 (1980)
Dispute Resolution. Act

Sec. 13-22-301 (1983; -

amended 1988)

ADR Act of 1987, Sec.
(amended 1990)
Dispute Resolution Act(1987)

44.1011 to 44.1c

Sec. 679.1 (1985)

Sec. 9:351

4 Sec. 18 (1989)

Dispute Resolution-Proaram”&ct
Sec. 27.15(51) (1988)

Sec. 494.01 (19.84)

Sec. 572.31 (1986)

Chap, 268 (1989)

Dispute Resolution Act Art. 21-A
Sec, 849(a)

Art. 43(B), Sec. 1-539.10

Sec. 179.01 (1989)

Dispute Resolution Act 12 Sec.1801 tc
1613 ( 1983; amended 1985; rules &
procoduros adopted, 1DOG§

Cac, 36.100 to 210 (1989

Alternative Mo-thodg uf pigputg
Resolution Act Tit. 7, Sec. 154.001 t
154.073 Civil Practice and Remedies
(1987)

Confidentiality in Mediation Act Sec.
8.01-581.21 to 8.01-581.23 (1988)
Child-Custody. .Placement, and
visitation (Wisconsin Act 355)
Sec. 665.42 to 665.68 (1985)

(1987)

8>atu ye

Chapter 22 (1S89)/
Sec, 32-1-16136 (1989)

Sec. 514(A)-121 to 514(A)-127 (1984)
Sec. 519-2 (1975)

Sec. 171-6(9) (1962 )

Sec. 182-3 (1965)
Sec. 205-5.1(a)
Chapter 40 (1989)
Sec. 25.1-22-11 (1983;

(1983)
amended 1987)



, PENDIX C,

Ai.a3Ka Statutes

Legislature

Chapter 55 Office of the Ombudsman.

Sec. 24.55.240. Judicial review. A, proceeding or decision of the

ombudsman maybe reviewed i:i superior court only to determine ifit
is contrary to the provisions cf this chapter. (5 1 ch 22 SLA 19753

Sec. 24.55.250. Immunity of the ombudsman. A civil action may
not be brought against the ombudsman or a member of the
ombudsman 3 staff for anything done, said or omitted in performing

the ombudsman®s duties or responsibilities under this chapter. (8 i eh
32 SLA 1975)

Sec. 24.552260. Ombudsman®s privilege not to testify. The

ombudsman and the staffof the ombudsman may not testify in a court

regarding matters coming to their attention in the exerr.se or

purported exercise of their official duties except as may be necessary
to enforce tr.e provisions of this chapter. *&1 ch 32 SLA 1375)



."PENDIX R, p. 1l of 1

Arauka SaTUIE3

Article -t. Oldor AluoUuna Commission.

Sec. 44.21.231. Office of the loug term care ombudsman,
(a) The office of the long term care ombudsman is established mThe
commission,

(b) The ombudsman shall be hired by the commission. A member cf
the commission who has a financial interest in a long term carc facil-
ity in the state, or who has any other conflict of interest, may not
participate in the hiring of the ombudsman. The ombudsman is a full-
time position in the classified service.

(c) The ombudsman may not have a financial interest in a long
term care facility in the state. The commission shall adopt regulations
to ensure that the ombudsman, and employees and volunteers of the

office, do not have a conflict of interest or an appearance cfa conflict of
interest. (§ 2 ch 108 SLA 1988)

Sec. 44.21.235. Confidentiality, (a) Records obtained or main-
tained by the ombudsman are confidential, are not subject to inspec-
tion or espying under AS 09.25.110 — 09.25.120 and. except as pro-

viaed m 'b) of this section, may be ciscicsed only at the discretion of
tr.e omoudiman.

ib) The identity of a complainant cr an aider Aluskar. on wnose
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ofthe
by cc

Sei
tiwd
hem
me c

i'b)
lativ.
cood



mamatnu-

B 1989 AMENDMENTS

[

I A bill to be entitled

i Afl. ACt relaﬁng to_altemative SpUte tesolution; amending 3. 4-LILE, 12 otutm g
. HUIliQiutwicm Yor the appropriation of r*vsnu»t or the- levying nf a service charge,

pursuant to ft valid public purpose, to fund certain conciliation services; amending s.
44.302, F.S.; requiring assignment of certain disputes involving child custody,
visitation, and child support to existing mediation programs; amending s. 44.303, F.S.;
providins a cad oft arbitrator's fees: direction th* Supreme Court to encourage the use

of voluntary arbitrators; fg&\éﬁ hat volunteer arbitrators shall be retmoursea tor
expenses; providing for d luihct than mandatory asscsarnont of 00£t« undar

st RV 10 VAR 14 (A 0 (<14 AR
providing that mediators and arbitrators shall have certain immunity; creating s,
44.308, F.S.; providing for funding mediation and arbitration services; providing an
effective date.

® It Enacted by the Legislature of the State of Florida;

Section I, Section 44.101, Florida Statutes, is amended to read:
44,101 Family Mediation <t.conciliates,services.

By (1) A county may establish a family mediation on conciliation. service to assist parties in
resolving any controversy involving the family.

o (2)  The court on its own motion or on motion of a party may refer the parties to this
ifcrvice.

(3) Not,withstanding* the provisions of s. 119.14, all oral or written communications in

roKrdlaclon 3T nenoiilaciert ,%r,aeo ctan(;0 a»a twm pt frAm rmi rantliremsnt! of CharPter 119 %nd Sri2 |l be
Pooafidentsal ar.d inadmiuibi* su evident** In.nny .cubxeauen: leaal proceeding, unless the poth parties
%gree otherwiss. This exemption is subject’ to the Open Government Sunset Review ac; m

ecordance with s. 115.14.

(4)  Afam il?/ mediationoc.00.nciiiaiiac. service is hereby declared to serve a valid public
.purpcse, The beard of county commissioners may support sucn a service by appropriating moneys
ﬂfrom county revenues cr by levying a service charge cf no more than S2 on any circuit court

[proceeding.

u . . . * nll v Itri>r»Uv ronstrued in order to osrry OUt
Reffecnvely the purpose: cf this section. Y

itftctioft i, Subfecrion (i) nr x”ction 44,302, Florida Statutes, is"amended to read:
44,302 Court-ordered mediation.
(1) Except as provided by rules promulgated py me Supreme Court, a court;

2 fsd May refer all or any portion of a contested civil action filled in a circuit court in,
*jM fhta '«Bdispute tsSto anv.issue;



fiari2"'91 15-01 eSSRLPUPGET (WLVSTgF: s5:37PM \ 03k P asaregis
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wk-L ...

i Mav.r_efer_alIicl;Jsug}S-ttlaiinK to custody, visitation. or child support with m* *ntinn.
of those casts wh«rfi their*. U.j/iv HUtnru.fllLdnmafcria. m'nUiiai. Qftckswen, if uMMvycuiie
mediation program has bean established in the circuit or county over which the court has jurisdiction,

Section 3. Subjections (2) and (5) of section 44.303, Florida Statutes, are amended to read;

44.303 Court-ordered, nonbinding arbitration.

(2& Arbitrators shall be selected and com,o nsated in accordance with rules adopted by the
Supreme Court rnmrrniatLan-.for gi»JaitrAtora_£hflll ..not oxaaad *mfiQ..aar_d&y.. The Su.vir.n. ™m t

IflaU-finc.mrafig..Itig vie- df-yiluntarv-aEaitrajars.whencyar-possibte. .Volunteer arbpitrators.shall hf
emudg.'a-to bc_€<mr?nurtmg [Wéuan to s.t &2.681 for ail Xctu%?expense; necessitate ttv.servu:e m an

flrhitrarnr,  A+)M#**wpd-*I>«y-ih*-0p*»sKWixiy*d4 sy*fc=f«d -0 rvot-rn«r$-th«n -£'<sm PDEI mbtry-pioj-£<?-s&rtfj
vradok mil¥ of TV TV Y ET e e

(5) ' The party h?.ving,filed for a trial de novo m&y-shfril-be assessed the arbitration costs,
court costs. and other reasonable costs of the party, including attorney's fees, investigation expenses,
and expenses for expert or other testimony or evidence incurred after the arbitration hearing if the
judgment upon the trial de novo is not more favorable than the arbitration decision. TheHCWKwrni®
uu>irV4-an-a<seAldrtetn.o{l"o&t&.cequktd.upon«a.fijdLag”hat.Jhe. impnxiricus nr.nnm.wniild,c” ate a
*tfbsr«iriai-eeejK>mied»ftjKHeQf>"-*w>uki- ~th*.«weratt-i£-justice*

Section 4. Subsoction (12) is added to section 44.304, Florida Statutes, to read;

44.304 Voluntary binding arbitration,—

@21 XhivsKTionshai! not apply.to any dispute involving child custody, visitation, or child
svpp.3rL..0f to anv dispute wnich involy.es .the rights oLa-third party not a_par.tv.to the arbitration,

Section 5. Section 44.307, Florida Statutes, is created to read:

44.307 Immunity for arbitrators and mediators.—An arbitrator appointed pursuant to s.
44.303 ors. 44.304 or a mediator appointed pursuant to  44.302 shall have judicial immunity in the
same manner and to the same extent as a judge.

Section 6. Section 44.308, Florida Statutes, is created to read;

44,305 Funding'of mediation and arbitration.—The board of county commissioners may
utpport mediation and arbitration eerviaoo by appropriating money® from county rovpnuoa or by
levying a service cnarse of no more man 44 on any county court civil proceeding.

Section 7, This act shall take effect January 1, 1590, |

CODING: words stricken are deleticns: worrit underlined »«» addition*.



DEERING’S CIVIL PROCEDURE

{Torts §216, Creditors' Rights and Remedies § 73, Guardianship and Conservatorship
%\138, M iller & Starr, Cal Real Estate 2d § 4:60; Witkin Summary (9th ed) Agency and

meat 8472.
CHAPTER 1
S General Provision*
(Definitions.

Immunity of arbitrator from civil liabilit
.rRe'ference to portion of title or of any other law.
~ n

¥Starr, Cal Real Estate 2d §33:2; Cal Practice (Rev) Ch 23 Arbitration; Wilkin
[€ (3d) Actions § 13, Prov Rem § 71, PW T § 320; Witkin Summary’ (9th ed) Equity

ANASQ,' TDefinitJons.] As used in this
lIp1& iv _ _ _

AANAgreement™includes but is no: lim-
Arattéredhents providing for valuations
I|[Ipalifiand similar proceedings and
a/ggSflants Detween employers and employ-
ARStrbetwecn their respective represcnta-

wp™'Award” includes but is no: limited to
ANard -made pursuant to an agreement
a,to{\ritmlg. )

IS$jA G n”roversy, means any question
octtbetween parties to an "agreement

!.
W%;fflfog-'rnch question is one e: ldw or of

S&hotfa'w-- | " .
Weutral arbitrator" means an arbitra-

R/JAS u

ArKi-jh-(1). selected jointly by the parties
$tfrflhe arbitrators sélected by the parties
£ " y.-appointed by tite court when the
sS&KSt or* the arbifrators. selected by the
fc&iftksrfail- to select an arbitrator who was tc
ftjisiSieicd jointly by them,

_ to. the arbitration” means a
Elertrifc the arbjtration agreement:

_ teeis to arbitrate a controversy
PTcggiant to the agreement: o _
gSro Apunst whom such arbitration is
9 rat\JAlunu,an: to the agreement; or

| h

J

I3y

TR

gJgSsVWho ‘is made a party tc such arbitra-
?gttVI order of the peutral arbitrator upon
tjg”party's application, upon the applies-
fAtod'bf any other party to the arbitration or
ginptn the neutral arbitrator's own determina-

“Writtcn agreement” shall be deemed
dude written agreement which has
.extended or renewed by an oral or

implied agreement. {1961 ch 461 §2: former
§ 1280 repealed 1961 ch 461 § 1] col Jur 3d
Actions 819, Landlord and Tenant § 113;
Miller & Starr, Cal Real Estate 2d 8§ 1:48.
33:1, 33:3, 3355, 336, 33:21, 33:30; Cal
Practice (Rev) §23:57; Witkin Procedure
(3d) Attorneys $179; Witkin SUMmMary (9th
ed) Contracts § 262, Equity 88 41, 42, 46,
47.

. s12Ho L.
1'9§6f' Imiauniry ) .
,||ab_|_|t){ An arbitrator has the immunity "of a
judicial officer from civil liability when act-
Ing in the capacity of arbitrator under any
bta:u:e or contract: e

The immunity afforded by this section
shall supplement, and not ‘supplant,’ any
otherwise aptpllcable common law or statu-

(Operative until Jonnafr' 1
of arbitrator *from civil

tory immunity.

This section shall remain in effect only
until January 1, 1996, and as of that date is
repealed, unless a later enacted statute,
which is enacted before January 1, 1996,
deletes or extend” that date. Amended Stats
1990 ch SI7 82* (SB 1951), operative until
January 1, 1996. Cal Jur 3d (Rev) A=
tion ad Anaxd §§8 44 93, ¥, Miller &
Starr, Cal Real Estate =21 §§ A&&) 33:21;
Witkin Summary (9th ed) Tons 8322, EqQ-
uity § 39.

§ 1250.2. (Reforencc to portion of title
0r of any other law.] Whenever reference is
made in this title to any portion of the title
or of any other law of this State, the refer-
ence applies to all amendments and addi-
tions thereto now CI hereafter made. [1961
ch 461 §82)

CHAPTER 2

nforcement of Arbitration Agreements

$1281, Reguisites and validity.
1251.2. Order to arbitra' Date
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11 ~ £
ANCHORAGE, ALASKA

8 AR NO. 91- A

9

10 A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE
11 LEGISLATION TO PROVIDE MUNICIPAL OMBUDSMEN AND STAFF IMMUNITY AND
12 PRIVILEGE NOT TO TESTIFY

13

14

15 WHEREAS, legislation has been introduced before the Alaska
16 State Legislature in both the House and Senate to provide a
17 municipal ombudsman and staff immunity from civil action and
18 privilege not to testify about certain matters; and

19

20 WHEREAS, these two provisions are in the state statute which
%% established the state ombudsman; and

23 WHEREAS, citizens seeking assistance from a municipal
24 ombudsman should be afforded the same rights to confidentiality as
25 if they sought assistance from the state ombudsman who also serves,
26 under contract, a number of local communities; and

27

28 WHEREAS, these provisions may only be established by state
29 statute rather than by local ordinance; and - .

30

"1 WHEREAS, these provisions are consistent with the American Bar
<32 Association’s Model Statute on Ombudsmen and the United States
33 Association of Ombudsmen guidelines; and

34 R

35 WHEREAS, thelegislation is in harmony with the Anchorage
36 Municipal Charter and the Alaska StateConstitution and will
37 further enhance the benefits that citizens of this municipality
38 have come to appreciate by having an ombudsman within their local
39 government.

40
41 NOW, THEREFORE, the Anchorage Municipal Assembly resolves:
42
43 That this body endorses legislation providing municipal
44 ombudsmen and staff immunity and privilege not to testify, and
Zlg urges passage by the Seventeenth Alaska State Legislature.

47 PASSED AND APPROVED by the Anchorage Assembly this 5
43 day of , 1991. A
49
50
51 l

52
53 AIChAir
54 ATTEST:

55

*6

58 UNANIMOUSLY APPROVED ON MARCH 5, 1991
59 Murf~rCipal clerk//

AM 250-91
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A.  Confidentiality /Privilege Not To Testify

The ability for an ombudsman to effectively investigate complaints
depends primarily on the ability to determine the facts surrounding
the issue. Common among nearly all ombudsman offices is their
authority to access essentially all information within their
jurisdiction. Along with this power comes the requirement to
protect information received which is confidential or privileged by
law. similarly; in an effort to ensure that an ombudsman is
provided the most factual information possible from complainants or
witnesses, their confidentiality is protected.

In order for an ombudsman to guarani *that these confidentiality
laws are not violated and that citizens can continue to enjoy their
right to speak freely to their ombudsmen, it is necessary to
establish the privilege for an ombudsman and their staff not to

testify in court regarding matters involving an ombudsman’s
official duties.

There is precedence for establishing this privilege not to testify
for ombudsmen both on a national and international level. The
State of Alaska specifically restricts the Ombudsman from

testifying (Sec. 24.55.260); and the State of Nebraska prevents

the Ombudsman from being required to testify cr oroduce evidence
(Sec. 81-8,253).

Common among nearly every classical ombudsman office
prevision to protect the confidentiality of certain individuals at’
information. The inclusion of specific language within a statute
provides further clarification that an ombudsman should not be
required to divulge information, or the identity of a complainant
or a witness, which was received with the expectation of privacy.
Case law is supportive of this protection at the state level, with
Alaska contributing toward the courts' respect for the provisions
contained within ombudsman statutes. Notwithstanding the
limitations of states' statutes, the U. S. federal courts have

exhibited considerable efforts in respecting the confidentiality
previsions of state ombudsmen.

is the
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B, Immunity From Civil Action

The structure of the classic ombudsman is designed to ensure that
the ombudsman be provided the freedom to investigate any act or
failure to act by an agency, official, or public employee with only
specific exceptions. One of the essential provisions which the
American Bar Association recommended in its 1969 Resolution
promoting the establishment of ombudsmen within state and local
governments was to provide immunity for ombudsmen and their staff
from civil liability on account of official actions. Apparently
the potential was recognized for an ombudsman to hesitate to
investigate certain matters, or reserve criticism of agencies and
officials, based on a threat or fear of civil action being brought
as a result of carrying out their official duties.

The Immunity provision has been previously established at the

local
level as exemplified in the Charter of the City of Detroit (Sec. 4-
315) . The majority of <classic ombudsman offices at state,

provincial and national levels are provided protection from civil
suits according to survey results from the International Ombudsman
Institute. Many of these offices are protected from criminal suits

as well; Hawaii and Puerto Rico among them. The Hawaii State
Ombudsman also has jurisdiction over local governmental units.

SUMMARY

The proposed amendments essentially allow duly established
municipal ombudsmen the same protection from civil suits, and the
privilege not to testify, as afforded our State Ombudsman. The
benefits of these provisions within the Alaska State Ombudsman
Statute have already reached certain local governments in this
State by virtue of their contracting with the State Ombudsman for
ombudsman services (i.e. Juneau). It would be consistent to
include similar provisions as proposed for municipal ombudsmen.

Passage will ensure that municipal ombudsmen in this
out their duties as prescribed by law without
provide citizens who wish to report matters

witnesses coming before an Ombudsman,
they are entitled.

State carry
reservation; and
tc an Ombudsman, or
the confidentiality to which

The appendices, including model statutes from the American Bar
Association and the Harvard Journal on VLegislation, provide
significant justification for passage of this legislation.

Prepared by:
Michael P. Mills

Municipal Ombudsman, Anchorage
(Past President, U. 3. Association of Ombudsmen)

Page 2 of 2



Appendix

University of Miami Law Review (Spring 1975)
American Bar Association Model Ombudsman Statute for State Governments

Q Sedion 17. Orbudamen's Inmunitissand C Sedtion 3 Definitios

Comment by Bernard Frank, Chairman, Ombudsmau Committee, ABA.

American Bar Association Model Ombudsman Statute Badground Summary
Ombudsman Committee Chairman Bernard Frank.

American Bar Association Resolution (1969).

Dedling with Establishrent of an Qnoucsren

Harvard Journal on Legislation (June 1965)
A Sate Satute to Qedte the Cifice of
Sections 603, 604 & 605, and Comment.

International Bar Association, Ombudsman Committee Letter (November 1978)
Chairman Bernard Frank to MOA Ombudsman, Karla L. Forsythe
Necessity of State Satutefor Munidipal Ovbudsmen Ratedtion

Anchorage Municipal Attorney Memorandum (July 1990)
Lack of Privilege Nt to Tedtify.

Alaska Statute: S5C. 24.55.240-260, Cffice of The Qmbuckiren

Alaska Statute: 8¢ 44.21.231. 235 &23%6, Log Term Gare Ovbuckven

International Ombudsman Institute Report (July 1986)
Qourt Cases of Soecial Interest to the Qboudsen Irstitution

(Excerpts from United States court cases)
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l. Introduction
Year after year. Ombudsman proposals nave been introduced in a
majority of the state legislatures in the United States/ Legislation r.as
been passed for state-wide Ombudsmen in Hawaii. Nebraska, lowa, ar.c
Alaska.: The word "Ombudsman.” Swedish in origin, means...
|975| STATE'OMSUDSMAIv LZUHLAJIU\ 439
Q. Sdian 1727 Onhuchrars Inmunities
la) NO PROCEEDING. CONCLUSION. RECOMMEN -
DATION. OR REPORT OF THE OMBUDSMAN OR
MEMBER OF HIS STAFF SHALL BE REVIEWABLE IN
ANY COURT;
iw THE OMBUDSMAN AND HIS STAFF SHALL HAVE
THE SAME IMMUNITIES FROM CIV'LL AND CRIMI-
NAL LIABILITIES AS A JUDGE OF THIS STATE,
tc) THE OMBUDSMAN AND HIS STAFF SHALL NOT
BE COMPELLED TO TESTIFY OR PRODUCE EVI-
DENCE IN ANY JUDICIAL OR ADMINISTRATIVE
PROCEEDING WITH RESPECT TO ANY MATTER
INVOLVING THE EXERCISE OF THEIR OFFICIAL
DUTIES EXCEPT AS MAY BE NECESSARY TO EN-
FORCE THIS ACT.
COMMENT. (a) Sub-section (a) precludes judicial re-
view of the Ombudsman's work, unless, of course, he
has violated the Act.
(b) This sub-section avoids litigation a.nd harass-

ment by an uncooperauve agency, but does not preciude

18. Hawa)l RIV StaT. 45 46-1). -16 (1968).

p.
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prosecution for serious misconduct, or removal from
office (§ S(a)).

(c) This sub-section acts with § 11(h) to protect the
secrecy and confidentiality of information obtained— in
order to instill public confidence in his work; it also
prevents unnecessary interruptions of his work to testify,

while allowing him to proceed in court whenever neces-
sary (8 H{i».

Section 17(a) precludes judicial review of the proceedings, conclu-
sions, recommendations, or reports of the Ombudsman or members o f!
his staff. Judicial review is likewise forbidden in the Nebraska statute |
and the Hawaii statute except if in Hawaii the Ombudsman con- i
travenes the provisions of the statute.79 The lowa law is silent on the )
subject. It would seem to be implicit in the ABA Model Statute and !
the Nebraska statute that if the Ombudsman violates the Ombudsman i
statute bis actions are subject to court review. ¢

Section 17(b) further provides that the Ombudsman and staff shall
have the same immunities from civil and criminal liabilities as a judge j
of the state. Somewhat similar language is used in the Hawaii statute
except staff are omitted.80 lowa provides for no civil action except
removal from office under lowa law against the Citizens' Aide or his
staff unless an act or omission is actuated by malice or is grossly
negligent.1l There is no provision in the Nebraska statute with respect
to immunity from civil and criminal liabilities.

Section 17(c) specifically gives the Ombudsman and his staff im-
munity from being compelled to testify or produce evidence in any
judicial or administrative proceeding with respect to any matter in- 1
volving the exercise of their official duties except such testimony or |
evidence that might be necessary to enforce the Act. Somewhat similar j
language is used in the Nebraska statute as to both judicial or atiminis- :
trative proceedings and in the Hawaii and lowa statutes as to court ;
proceedings.12 As written, the Ombudsman and his staff may volun-
tarily testify', but cannot be compelled to do so at least in the state
courts. It is the inability to compel the Ombudsman and his staff to ;
testify in the state courts which protects the confidentiality of the <
information obtained by the Ombudsman. Application of the
privileged communication immunity bv statute to the activities of the
Ombudsman is important to the Ombudsman office. However, it is
submitted that the state Ombudsman and his staff can be compelled to
testify in the federal courts123—a problem which would have to be

19 neo. Rev Stat. } 81-8.253 iSupp. 1969): Hawaii Rev. Stvt, 5 96-17 (1965
B il e) BT Yl 199 v B S 551 159

51. lowa ccoE : 601C.20 (Supp. 1974).

Si. Neb Rev Stat. 5 SI-S.2SJ ."Supp- ™69): Hawaii Rev, Stat 3 V6-17 low*
Cope amn. &60tc.:o iSupp. 19:4).

S2k. Raymond A. Cornell. Deputy CiUlcn 3 .Aide tor Cooettions, loon, was Sprarr, .v-d lo

19751 OMBUDSMAN LEGISLATION

A4l
resolved by appropriate federal legislation.*7 That a complaint-
handling crucial appointed by, responsible to, and serving at the
pleasure ot the executive has no immunity at ail, is one of the reasons

the use ot die term “Ombudsman” should be confined to those coming
within Jic definition given at the outset of this article.
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ORS, COUNCIL MEM-
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4. Local government exclusion from or inclusion in the Om-
budsman’s junsdiction is left to the decision of the legislature. If
political subdivisions are to be excluded (as in Nebraska), appropriate
language is recommended :n the ABA Model Statute. If local govern-
ment is to come within the jurisdiction o: the Ombudsman, then the
ABA Model Statute recommends that the phrase "ana local" be in-
cluded in the legislative purpose (section one) and further that consid-
eration be given to exclude m the section three definition of "agency"
certain local officials. Both lov.a and Hawaii have jurisdiction over

n. low* Code Ass'. 5 POIC.I-Jui (supp NE». SUnv. Stat. ) u-A.-'iij U iS«p?

0. Hawaii Rrv. Stat . ,|,Su§p. ISr-n
‘. Hawaji Rtv. Stat. ?buAAZ 115051

Nca. Riy, Stat. 5 §I-5.140UX6l iSupp..
U Hawaii Riv. Stat. 9 sp-iuad) t;upp Isr-n.

tovy&%ode Ann 4vOIC Hi&i tSuop. -TD

ps
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local government, but only the Hawaii law makes provistor. (tV a 107-1
amendment) for an exclusion for ma>ors and councils o the various
counties.af

It is appropriate to discuss at this point ievtrnl problems in
connection with local government. It-is obvious that omitting local
government from ;he jurisdiction of the state Ombudsman does not
prevent the creation of the office by a political subdivision cf the state.
On the other hand, the comment to section one does raise the question
l,originally posed by Professor L. Harold Levinson, a member of the
Ombudsman Committee) whether inclusion cf local government will
be interpreted as preempting to the state jurisdiction over both state
and local agencies to prevent a local government from establishing its
own local Ombudsman. The ABA Model Statute does not address this
point, but this writer believes that the question must be answered in
the affirmative. The problem of immunities of the local Ombudsman
discussed hereafter under section 17 points to the desirability of state
legislation covering the subject of local government Either a state
should give its Ombudsman jurisdiction over both local and state
agencies or a state shouid have several statutes, one permitting locai
government to establish a local Ombudsman under the detailed provi-
sions of a state statute and the other establishing a slate Ombudsman
without local jurisdiction.:s

Another possible alternative suggested by Professor Levinson is to
have a statute provide for a state-wide Ombudsman without local
jurisdiction but to give enabling authority for any local government to
establish a local Ombudsman with essentially the same attributes and
powers, subject to some variations.10

.. It is made dear in the ABA Mode! Statute and the spree state
statutes that muiti-state government entities are exempt from the
jurisdiction of the Ombudsman..;7 However, the language of the ABA
Model Statute and the Hawaii statute is preferable, oecausc of its
simplicity, to the language of the Nebraska and lowa statutes, the
latter stating, “any instrumentality formed pursuant to an inrerstate
compact and answerable to more than one state."

6. The ABA Model Statute like lowa does not specify an exclu-
sion for federal agencies because it was deemed superfluous m view of

constitutional limiiadons. However, the Hawaii and Nebraska statutes
do contain such an explicit exclusion.:s

2* Hawaii Riv. Stat. <lo-iukTxij) iSupp.

2i. For cximple. the Croreut leoJlamrc pivx-d :n 19/4. H 3 IS amcncuru the ACanta Ciiv
Charter providing lor in Omoudinan. On opinion o/ ihe Cllv Attorney to the et’rrt :h;i ihe yuic
In* *vi improper. tne Ciiv Count:! pioicC m o*n OmouCiman ordinance.

26. tellers Irom Proietior L. Harold Levinson '*? 2rrna-*a Frank. Oct. 2D. 100. and )W-
IS IS74.



SECTION OF
ADMINISTRATIVE
LAW

CHAiIn MAH

F«*nl Wo(*r,c,»ti
3000 Un«ll n»»»
Moution, T» 77003

c.HAINMAH-cuecr
Miflon COwyn H»/n«on
6jil« COO

1701 f=onn»ylv«<u». Av*.
WAihmotoi'. DC 30000

REcnerAHY

Wlllu b. Ontll

IflftO K St H.W
Wt«hlr»gton. DC 20000

OUOQf.T OFFiccn
cntfl** KMinow amooi
3000 Co/umoi* RtJ., N W.
Wwomgioo. DC 20000

TESTS o POEATKTES

Fi»nturn M fiofiuitt
Sun* ooo

AR ot 2006

COUHCI'. MEUBCTIS
Logu J Hncior
Miami. PL

N«u 0 luoklcOnlek
wammciori. OC
jack L. Lxnr
Wirmington. DC
J«rr» fi. William*
Amtm, TX
Fr«4*rieK Okvit
Cotumoik. MO
MafOArt £. Foff»»t
wunmoion. DC
CSfroll L. Gilliam
Wuntftgion. OC
Victor C. Ro«onblum
Cr.csoo. IL

William F Cortrall
Cmecaeo. IL

Pogot C. C/»mton
Itn*c». NY

jooi E. Hoitman
Wathlngton, DC
nicntra C. wn«y
wtininc-ori. DC

’\aZTCn£°I|E|MA%

JennT Mlllaf. jr.
. WMnmoion. OC

AiRMAH. DIVISION OF
mATE ADMINISTRA'\'_IA/\E

Gecttrov C MaUU, Jr.
Now n>y«n. CT

C.Mirmi.i. L«ei,(s(!»*
AoUvrv Comm/n**
Wiliam H. Allan
wnmingicn. DC

£anor-in-Chl*i
Aamin . ‘jirsr/w
Liar Revlaw
Oarnal J. bium
Toronto, Can»d«

APPENDIX B, p. 1 of

AMERICAN BAR ASSOCIATION

You will find attached a Model Ombudsman Statute Cor
State Governments (pages 1-15), the American Bar Associa-
tion resolution on the Ombudsman (page 16), and a

recommended bibliography on the Ombudsman (pages 17-19).

The Ombudsman Committee, Section of Administrative
Law, American Bar Association, concluded several years ago
that a uniform State Ombudsman Act was not needed in this

country but that a Model Ombudsman Statute would serve a
very useful purpose.

At the request of the Ombudsman Committee,
Legislative Services undertook, to prepare a Model Ombudsman
Statute for State Governments. Edward G. Grossman, a
student at Yale University Law School, acted as project
co-ordinator and prepared a first draft of a Model
Ombudsman Statute for State Governments. The Model
Statute as prepared by Yale Legislative Services was
reviewed by a special committee of the Ombudsman Committee
and the comments of the committee members are reflected in
the final draft of the Model Statute attached hereto. The
Model Statute draws heavily on Professor Walter Gellhorn's
Unofficial Model Ombudsman Statute. Professor Gellhcrn,
who is a member of the special committee, gave his consent
to the use of his Unofficial Model Ombudsman Statute as a

base to prepare the Model Ombudsman Statute for State
Governments.

Yale

The Model Ombudsman Statute for State Governments
meets the twelve (*12T essentials of arE Ompuasmah~Statute
set forth in the resolution'adopted'by "the* House* of
Delegates of the American Bar Association in 1969 as
recommended by the Ombudsman Committee then headed by
Professor Kenneth Cult Davis and amended in 1971.

This Model Ombudsman Statute for
is issued by the Ombudsman Committee, Section of Adminis-
trative Lav, American Bar Association, but represents a
joint work product of the Yale Legislative Services and
the Ombudsman Committee, Section of Administrative Law,

American Bar Association. The bibliography was prepared
by Mr. Grossman.

State Governments

The Ombudsman Committee extends its appreciation to
Yale Legislative Services and to Edward G. Grossman.

Bernard Frank, Chairman
Ombudsman Committee

Section c¢cf Administrative Law
American Bar Association

931 Hamilton Mall

Allentown, Pennsylvania 1S105
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American Eiar Association Resolution

The following Resolution dealing with the establishment of an Ombudsman was adopted by the American Bar
Association at the Midyear Meeting ot the House of Delegates iri 1059 :

3cit Haolvec/, That the American Sar Association recommends:

1. That state ar.d local governments of the United States should give consideration to tne

establishment of an ombudsman authorized to inquire into administrative action and to make public
criticism .

P. That each statute or ordinance establishing an ombudsman should contain the follovring
twelve essentials: (1) authority of the ombudsman to criticise all agencies, officials, and public
employees except courts and their oersenne!, legislative bodies anc tnstrpersonnel, and tne cruet
executive and Ivr. personal staff: (2) independence of the ombudsman from control by any other

officer, except for his responsibility to the legislative body; (3) appointment by the legislative body

or appointment by the executive with confirmation by a designated proportion of tne legislative
body, preferably more than a majority, sjcb as two-thirds;

(4) indepsdence of the ombudsman
through a long term, not

less than five years, with freedom from removal except for cause,

determined by more than a majority of the legislative body, such as two-thirds; (5) a high salary
equivalent to that of a designated top officer; (6) freedom of the ombudsman to employ his own

assistants and to delegate to them, without restraints of civil service and classification acts; (7)
freedom of the ombudsman to investigate any act or failure to act by any agency, official, or public

employee; (3) access of the ombudsman to all public records he finds relevant to an investigation; (2)
authority to inquire into fairness,

correctness of findings, motivation, adequacy of reasons,
efficiency, and procedural

propriety of any action or inaction by any agency, official, or public
employee; (10) discretionary power to detern ins wnat complaints to investigate and to determine

what criticisms to make or to publicize; {”) oppt e mity for any agency, official, or public
employee criticized by the ombudsman to have adv<.r.

| tne criticism sr. answering statement; (12)
m m liability on account ot official action.
2.

a notice of the criticism and to publish witn

immunity of the omoudsrr.an ar.d his staff from c;vii

li
That for the purpose ot determining the workability of the ombudsman icea within tne

Federai government, the federal government snould experiment witn the estaDlisnment of an
ombudsman O ombudsmen for limited geographical are3 or areas, for a specific agency or agencies
cr for alimited pnase or limited phases of Federal activity.

4. That establishment of a Feaerai

government-wide ombudsman program should await
findings based upon the experimentation recommended.

Se ir Further F.ESOh'Sd, Tr.at the Section of Administrative Law is cuthoriaea to present the

views of the Association and tc encourage tne establishment o: ombudsmen m occorcance witn the
provisions of this Fiesolution, by all necessary and appropriate means.
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A State Statute ro Create

The Office of Ombudsman

226 Harvard journal on Legislation

Section 603. Judicial review.

No proceeding or decision of the Ombudsman may be reviewed in
any court, unless it contravenes the provisions of this Act.

Section 604. Immunity of the Ombudsman.

~The Ombudsman has the same immunities from civil anc criminal
liability as a judge of this state.

Section 605. Ombudsman's privilege not to testify.
The Ombudsman and his start shall not testify in any court with |

the provisions or this act.

COMMENT

section 003. Judicial Review.

This section prevents an agency or official from securing judicial
review of the Ombudsman's recommendations. Since the Ombuds-

man has no power to revise agency actions, it is unlikely that
anyone wouid be held to have standing to object to his recom-
mendations. However, since the institution is new in this country,
one cannot be certain bow the law will develop. This provision is
included to guarantee that the Ombudsman will not be rreouentiv

involved in litigation when an agency disagrees with his appraisal
of its actions.

Section 604, Im munity of the Ombudsman.

The Ombudsman is given the immunities from civil and criminal
prosecution that are enjoyed by a state judge. The most significant

of these is immunity from liability for defamation arising out of
statements made in the exercise of his duties.

Section 605. ombudsman’s privilege not to testify.

The purpose of this section is to encourage people to cooperate
with the Ombudsman, without fear that he will divulge informa-
tion disclosed to him in confidence. This section also protects the
Ombudsman and his sue from the embarrassment and intesrul)-
tion of having to testify in regard to cases they have investigated.
However, since the Ombudsman may need recourse to the courts
to perform his duties under this act, this privilege is not withheld
from him. Its most likely -use is to enforce his subpoena power

undersection 403. He may also testify in regard to the penalty for
obstruction unde: section SOT.
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November 17, 1978

Ms. Karla L. Forsythe
Ombudsperson

Municipality of Anchorage
Office of the Ombudsman
Pouch 6-650

Anchorage, Alaska 99502

Dear Ms. Forsythe:

Thank you for the copy of the letter to Peter
Freeman. You raised two points:

1. Confidentiality of communications between
complainants and your office. This problem, please note

pages 439 to 441 inclusive from my article on "State

Ombudsman Legislation in the United States", Section 17,

pages 13-14, of the Model Ombudsman Statute, and pages 47-48
of my article on the Nebraska Public Counsel. This problem
was discussed at one of the workshops at the Dayton conference..
The problem with local government is that the only item on the
subject is a Local ordinance and then the Immunity extends only
in those courts which are subject to the jurisdiction of the
local governments. You will not have immunity in the state
courts and certainly not in the federal courts. However, if |
were you | would do what I could on the local level and you will
note there are sections on immunity in the Flint Charter, page
20, and the Detroit Charter, Section 4-215. The state statute
might be necessary to protect you in the state courts but™this
wouL-d~ cf course™ hot preclude being "subpoenaec” for"a federal
court. Your only hope there would be to have a federal statute
to cover this subject. There remains a great deal of work in

this particular area. I would suggest that you write to
William P. Ancrick, 11, Office of the Citizens' Aice, 515 East

Twelfth Street, Des Moines, lowa, 50319, because his office has
been involved in several cases involving freedom, from .vuopoena
in a federal court. The early part of this year, a Federal .Judge
held the confidentiality of the lowa Ombudsman records on the
basis that there was no federal interest involved and the state

policy should prevail as reflected in the Statute granting
immunity.

Address correspondence to the Chairman

931 Hamilton Mail. P. O Bor 419. A/Icmouin. PA 1S105. U S.A. Telephone :215) 435-5092
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2. With respect to provisions containing
retaliation sections, | would refer you to page 44 of the

Nebraska article, Section 13(e) of the Model Statute, and
page 432 of the University of Miami article. Offhand, |
found only a section op. this in the Nebraska statute.

If you wish to discuss this further, please conLa
me.

3F:dc

Enclosures

non-
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Cofrjj*?%"ation
MUNICIPALITY OF ANCHORAGE orney/Citeqj F
MEMORANDUM 6
RECEIVE
JUL 1 2)990
DATE: July 6, 1S90
. : Qtice ol im -
TO: Michael M'ills, Ombudsman
FROM: Kevin Finnigan, Assistant Municipal Attorney
THRU: James E. Ramsey, Deputy Municipal Attor
THRU: Richard D. Klfcby, Municipal Attorney/”"

SUBJECT: MOA v. Robert H. Stafford
Superior Court Case No. 2AN-29-7337 Civil

You have asked whether AMC 2.60.120(C) provides
exempt the Ombudsman from honoring a
trial.

authority to
subpoena to testify at a

SHORT ANSWER

AMC 2.60.120(C) does not provide a recognizable privilege exempt-

ing the Ombudsman from honoring a subpoena and testifying 'at
trial.

FACTS

Mr. Stafford has advised the Ombudsman and his assistant that he
would be issuing them a subpoena to appear and testify at r.is
upcoming trial. Mr. Stafford had previously filed a complaint
witn the Ombudsman's office concerning alleged improprieties bv

an employee at the Parks and Recreation Department. The
Ombudsman's office made an initial inquiry into the matter but

did not investigate the matter because of pending litigation.
DISCUSSION

AMC 2.60.070(C) states:

The Ombudsman shall protect the confidentiality of com-
plainants or witnesses coming before them exceot insofar

as disclosure may be necessary to enable the'Ombudsman
to carry out his duties.

The above provision does not provide a privilege from honorinc a |
sucpoena or testifying in court. Instead, AMC 2.50.C7C(C'. prohi- j]|
sits the Ombudsman from voluntarily disclosing information j1
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obtained from complainants and witnesses except insofar as dis-
closure may be necessary to enable the Ombudsman to carry cut his
duties. The State Ombudsman is afforded protections not given to
the Municipal Ombudsman. AS 24.55.260 states that "the ombudsman
and the staff of the ombudsman's office nay not testify in a
court regarding matters coming to their attention in the exercise
or purported exercise of their official duties except as may be
necessary to enforce the provisions of this chapter.” Based on
AS 24.55.260, the State Ombudsman may refuse to testify as a wit-
ness. Alaska Rule of Court 501 recognizes certain privileges
from testifying in court. Among those recognised are privileges
provided in enactments of the Alaska Legislature. Alaska Rule cf
Court 501 thus wouid recognise the privilege of the State
Ombudsman pursuant AS 24.55.260 from testifying as provided oy

state law. No such protection is recognized for the Municipal
Ombudsman.

Please contact this office if we may be of furtr.er assistance.

KF:Id
M/MILLSI

p-
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GOIG.l Definitions.

601(1.2  Office established.

GO0IG.3 Appointment — vacancy.

GOIG. Gili7.cn of United States mid resident, of lowa.
GOIG.5 Term — removal.

G01G.G Deputy — assistant for penal agencies.
G01G.7 Prohibited activities.

GO0IG.8 Closed files.

GOIG.]) Powers.

G01G.10 No churge for services.
GOIG.I' 1 Subjects for investigations.

GOIG.12 Complaints investigated.

GOIG.l Definitions.

As used in this chapter:

1. “Person"menus nn individual, agg.agate of indi-
viduals, corporation, partnership, or unincorporated
association.

2. "Agency" means all governmental entities, de-
partments, boards, commissions, councils oi institu-
tions, and any officer, employee or member thereof
acting or purporting to act in the exercise of official
duties, but it does not include:

d. Any courtorjudge or appurtenantjudicial staff.

b. The members, committees, or permanent or
temporary staffs of the lowa general assembly.

C. The governorof lowa or the governor's personal
staff.

Any instrumentality formed pursuant to nn in-
terstate compact and answerable to more than one
state

it.  “Officer* means any officer oT an agency.

ol "Employee" means any employee of an agency.

5. "Administrative action" means any policy or na-
tion taken by an agency or failure to act pursuant to
law.

|C73. 75, 77. 79. S’, 5G01G.1]

GQ1G.2 Office established.
The office of citizens' aide is established.
IC73, 75, 77, 79. 81, §6016.2]

GO01C.3 Appointment — vacancy.

The citizens’ aide shall be appointed by the legisla-
tive council with lhe approval and confirmation of a
constitutional majority of the senate and with Ihe ap-
proval and confirmation of a constitutional majority
ofthe house of representatives. The legislative council
shall fill a vacancy in this office in the same manner
as the original appointment. If the appointment or
vo, .ncy occurs while the general assembly is not in
session, such appointment shall be reported to the sen-
ate and the house of representatives within thirty days
of their convening at their next regular session for
approval and confirmation.

GOIG.l') No investigation — notice to nmiplnirtnnl.
noiG.i-i Institutionalized complainants.
Gll1G.15 Deports critical of agency or officer.
0(11(5.1G Dceoinmcndnlinns to agency.
GIlIG.17 l'ublicatinn of conclusions.

G01G.18 Deport to general assembly.
G01C.19 Disciplinary action recommended.
GUIO.20 Immunities.

GO0IG.21 Witnesses.

@01(5.22 I’cnalties.

@01(5.23 Citation.

The citizens' aide shall employ and supervise all em-
ployees under the citizens' aide's direction in such pos-
itions mid at such salaries as shall be au' horized by the
legislative council. The legislative council siiall hear
and act upon appeals of aggrieved employees of the
office of the citizens' nidc.

|C73, 75,77, 79, 81. §6010.3]

601 G.d Citizen of United States and resident of lowa.
The cilizens' aide shall be a citizen of the United
States and a resident of the stale of lowa, and shall be
qualified to analyze problems of law, administration
and public policy.
|C73, 75, 77, 79, 81, §6010.4]

G01G.5 Term — removal,

The citizens' aide shall hold office for four years
from the firstday in July of the year of approval by the
senate and the house of representatives, and until a
successor is appointed by the legislative council, unless
the citizens' aide can no longer perform the official
duties, or is removed from office. The citizens' aide
may at any lime be removed from office by constitu-
tional majority vote of the two houses of the general
assembly or as provided bv chapter 66. If a vacancy
occurs in the office of citizens' aide, the deputy citi-
zens' aide shall act as citizens' aide until the vacancy
is filled by the legislative council. 4

|C73. 75. 77. 79. 81. §6111G.5]

G01G.G Deputy — assistant for penal agencies.

The citizens' aide shall designate one of the mem-
bers of the staff as the deputy citizens' aide, with au-
thority to act as citizens' aide when the citizens' aide
is absent from the state or becomes disabled. The citi-
zens'aide may delegate to members of the staff any of
the citizens' aide's authority or duties except the duty
of formally making recommendations to agencies or
reports to the governor or Ihe general assembly.

The ciiizens' aide shall appoint nn assistant who
shall he primarily responsible for investigating com-
plaints relating to penn! or correctional agencies.

|C73. 75, 77, 79. 81. §GOIG.O]

84 Acts, cli 1046, 81



601G.7 Prohibited activities.

Neither the citizens' uide nor nny member (if the
staff shall:

1 Hold another public office of trust or profit
under the laws of this state other than the office of
notary public.

2, Engage in other employment fur remuneration
with nn agency against which acomplaint may lie filed
under this chapter or that could create a conflict of
interest or interfere in the performance of the person's
duties under this chapter.

3, Knowingly engage in or maintain nny business
transactions with persons employed by agencies
against whom complaints may be made under the pro-
visions of this chapter.

4. i’e actively involved in partisan affairs,

|C73, 75, 77, 79. 81. 8G()1G.7)

84 Acts, ch 1046, 8§82

001G.8 Closed files.

The citizens' aide- may maintain secrecy in respect
to all matters including the identities of the complain-
ants or witnesses coming before .the citizens' aide, ex-
cept that the general assembly, any standing
committee of the general assembly or the governor
may require disclcsure of any matter and shall have
complete access to the records and files of the citizens'
aide. The citizens' aide may conduct private bearings.

(C73, 75, 77, 79, 81. §G0IG.8J

G01G.9 Powers.

The citizens' aide may:

1. Investigate, on complaint or on the citizens'
aide's own motion, any administrative action of any
agency, without regard lo the finality of the adminis-
trative action, except that the citizens’ aide shall not
investigate the complaint of an employee of nn agency
in regard to that employee’s employment relationship
with the agency. A communication or receipt of infor-
mation made pursuant to the powers prescribed in this
chapter shall not be considered an ex parte communi-
cation as described in the provisions of section 17A.17.

2. Prescribe the methods by which complaints are
to be made, received, and acted upon; determine the
scope and manner of investigations to be made: and,
subject to the requirements of this chapter, determine
the form, frequency, and distribution of the conclu-
sions and recommendations of the citizens' aide.

3. Request and receive from each agency assist-
ance and information psnecessary in the performance
of the duties of the office. The citizens' aide may exam
me the records and documents of any nscncy unless its
custodian demonstrates that the examination would
violate federal law or result in the denial of federal
funds to the agency. If the document sought is required
by law- to be kept confidential, the agency may refuse
access until the citizens’ aide demonstrates that the
document is relevant or material to an investigation
authorized under subsection 1. If the citizens’ aide is
provided access lo the confidential document, the citi-
zens’ aide is subject to the same policies and penalties
regarding the confidentiality of the document as an
employee of the agency. The citizens' aide may enter
and inspect premises within any agency's control,

4. Issue a subpoena to compel nn\ person to ap-
pear, give sworn testimony, or produce documentary
or other evidence relevant to a matter under inquiry.
The citizens' aide, deputies, and assistants of the r-li-
zens' aide may administer oaths to persons giving tcs-

titnouy before them. If a ..itness fit her fails or refuses
to obey a subpoena issued by the citizens' aide, the
citizens' aide may petition the district court having
jurisdiction for nn order directing obedience to the
subpoena. If the court finds that the subpoena should
be obeyed, it shall enter an urtler requiring obedience
to the subpoena, and refusal In obey the court order is
subject to punishment for rnntcmpt..

|C73, 75, 77. 79. 81, §(iOIG.l); 82 Acts, ch 102G, 81)

G01G.10 No charge for services.

No monetary or other charge shall lie levied upon
nny person as a prerequisite lo presentation ofacom-
plaint lo the citizens' aide.

IC711, 75, 77. 79, 81. §001(1.10)

GOIG.I 1 Subjects for investigations.

An appropriate subject for investigation by the
office of the citizens' aide is nn administrative action
that might be:

1. Contrary lo law or regulation.

2. Unreasonable, unfair, oppressive, nr inconsist-
ent with the general course of nn agency's functioning,
even though in accordance with law,

3. Rased on a mistake of law or nrhitrnry in ascer-
tainments of fact.

4. Rased on improper motivation or irrelevant
consideration.

5. Unaccompanied bv an adequate statement of
reasons. The citizens’ aide may also lie concerned with
strengthening procedures and practices which lessen
the risk that objectionable administrative actions will
occur.

|C73. 75. 77, 79, 81, §001G.11]|

G01G.12 Complaints investigated.

The citizens’ aide ,.iay receive acomplaint from any
source concerning nn administrative action. The citi-
zens' aide shall conduct n suitable investigation into
the administrative actions complained of unless the
citizens' aide finds substantiating facts that:

1 The complainant has available another remedy
or channel of complaint which the complainant could
reasonably he expected to use.

2. The grievance pertains to a matter outside the
citizens’ aide power.

3. The complainant iias no substantive or proce-
dural interest whicli is directly affected by the matter
complained about.

. The complaint is trivial, frivolous, vexatious, or
not made in good faith

5. Other complaints are more worthy of attention.

fi. The citizens' aide resources are insufficient for
adequate investigation.

7. The complaint has been delayed too long to jus-
tify present examination of its merit.

The citizens' aide may decline lo investigate a com-
plaint. hut shall not he prohibited from inquiring into
the mailer complained about or into related problems
at some future time.

|C73. 75. 77. 79, SI. 8601(7.12)

G01G.13 No investigation — notice to complainant.

If the citizens' aide decides not to investigate, the
complainant shall he informed of the reasons for the
deci'i>n. If the citizens' aide decides to investigate, tlie
complainant and the agency shall lie notified of the
decision. After completing consideration of a com-



plaint. wliciln*r or mil it has been investigoled. the
citizens' aide shall without delay inform the nunphmi-
ant of the fad. and if appropriate, shall inform the
administrative agency involved, The citizens' aide
shall on request of the complainant, and as appropri-
ate, report the status of the investigation to (he com-
plainant.

|C73, 75, 77, 71). 81, §001(1.13: H2 Ads. ch 1020, §2]

(501(1.11 Institutionalized complainants.

A letter to the citizens' aide from o person in a cor-
lectional institution, n hospital, or other institution
under the control of an administrative agency shall he
immediately forwarded, unopened to the citizens' aide
by the institution where the writer of the letter is n
resident. A letter from the citizens' aide to such a
person shall he immediately delivered, unopened lo
the poison.

1073, 75, 77, 79, 81, 8001G. 14)

GOIG.I5 Reports critical of agency or officer.

Before announcing aconclusion or recommendation
that criticizes an agency or any officer or employee,
the citizens’ aide shall consult with that agency officer
or employee, and shnll attach to every report sent or
made under the provisions of this chnptcr a copy of
nny unedited comments made by or on behalf of the
officer, employee, or agency.

(C73, 75, 77, 79. 81, §G01G.15]

601G.16 Recommendations to agency.

If, having considered n complaint and whatever ma-
terial the citizens' aide deems pertinent, the citizens’
aide finds substantiating facts that:

1. A matter should he further considered by the
agency;

2. An administrative action should he modified or
caoceled;

3. A rule on which an administrative action is
based should be altered;

4. Reasons should he given for an administrative
action; or

5. Any other action should he taken by the agency,
the citizens' aide shall state the recommendations to
the agency, if the citizens’ aide requests, the agency
shall, within twenty working days notify the citizens'
aide of any action taken on the recommendations or
the reasons for not complying with them.

If tne citizens' aide believes that an administrative
action has occurred because of laws of which results
are unfair or otherwise objectionable, the citizens' aide
shall notify the general assembly concerning desirable
statu.crv change.

|C"3. 75. 77. 79. 81, 8GOIG.1G|

601G.17 Publication cf conclusions.

The citizen:" aide may publish the conclusions, rec-
ommendations. and suggestions and transmit them to
the governor, the general assembly or any of its com-
mittees. When publishing an opinion adverse to an
adm nislrative agency nr official the citizens' aide
shall, unless excused by the agency or official alleclod.
inclice with the opinion any unedited reply made by
the agency.

Any conclusions, recommendations, and sugges-
tion ; so published may at the same time he made avail-
able to the news media or others who may he
com erned.

|C?3. 75. 77. 79. HI. §GO0IC.17|

GOI1(1.18 Report Ir. general assembly.

'l be citizens' aide shall by April | of each voar sub-
mit an ecnnumirnlK designed and reproduced report
to the general assembly and to the governor ct ncern-
ing the exercise of the citizens' aide functions during
the preceding calendar year. In discussing matters
with which the citizens' aide has been concerned, the
citizens' aide shall not identify specific persons if to do
so would cause needless hardship. If the annual report
criticizes a named agency or official, it s'hall also in-
clude unedited replica made by the agent , or official
lo the criticism, unless excused by the agency or o ffi-
cial affected.

|C73, 75, 77, 79, 81, 8§G01G.18; 82 Acts, ch 102G, 83)

GO0IG.19 Disciplinary action recommended.

If the citizens' aide believes that any public official,
employee or other person iias acted in a manner war-
ranting criminal oi disciplinary proceedings, the citi-
zens' aide shrill refer the matter lo the appropriate
authorities.

)G73, 75, 77, 79, 81, 8§GO0IG.19j

G01G.20 Immunities.

No civil action, except removal from office as pro-
vided in chnptcr GG, or proceeding shall lie commenced
against the citizens'aide or any member of the staff for
nny act or omission performed pursuant to the provi-
sions of this chapter unless the act or omission is actu-
aled by malice or is grossly negligent, nor shnll the
citizens' aide or any member of the staff he compelled
lo testify in nny court with respect In nny matter in-
volving the exercise of the citizens' aide’s official du-
ties except as nr,ay he necessary lo enforce the
provisions of this chapter.

|C73, 75. 77. 79, 81, §G01G.20]

G31G.2l Witnesses.

A person required by the citizens' aide lo provide
information shnll he paid the same fees and travel
allowances as are extended to witnesses whose attend-
ance has been required in district courts of this
slate. Officers and employees of an agency shall not he
entitled to such fees and allowances. A person who.
with or without service of compulsory process, pro-
vides oral or documentary information requested by
the citizens’ aide shall he accorded the some privileges
and immunities as arc extended to witnesses in the
courts of this state, and shall also he entitled to he
accompanied and advised by counsel while being ques-
tioned.

|C73. 75. 77, 79, SI, §G01G.21|

601G.22 Reunifies.

A person who willfully obstructs or hinders the law-
ful actions of the citizens' aide or the citizens' aide's
staff, or who willfully misleads or attempts to mislead
the citizens’ aide in the citizens’ aide's inquiries, shall
he guilty of a simple misdemeanor.

|I'7;i. 75. 77. 79. SI. 8GtHG.22|

@01G.23 Citation,

This chapter shall lie known and may be cited as the
“lowa Citizens' Aide Act".
|C73. 75. 77. 79. SI. §(i0lG,23|
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international oehudcvjus institute

July 24, 1966

- cases

UNITED STATES - ALASKA

"Kimberly Shinn v. Charles Ue/.ter, et ai."
4FA -31°°1736~Civ. (Alaska S.C.) Order June 6, 1982

OMBUDSMAN OFFICES - CONFIDENTIALITY™*

The plaintiff sought tc cor,pell the testimony of a staff member cf the
Office of Ombudsman for Alaska at trial. The Office of ombudsman had
investigated a complaint wriich related to the plaintiff®s present legal
acticr.. The Office cf Ombudsman brought a Motion to Strixe the staff
member name from the Witness List and a Protective Order barring tne
production of Witnesses cn. documents from the office of Ombudsman. The
Ombudsman®s motion was based primarily on the confidentiality provisions
of the statute: AS 24.55. 760(b) "The Ombudsman shall maintain
confidentiality with respect to all matters ar.d the identities of tne
complainants or witnesses coming before him except insofar as disclosures

may be necessary to enable him to carry out his duties ar.d to support hit
recommendations."; and cn AS 21.55.260

"The Ombudsman ar.d his staff may
not testify in a court

regarding matters coming to their attention ir. the
exercise cr purported exercise of their official duties except as may oe

necessary to enforce the provisions cf this chapter.” The Superior Court
granted the Order striking the staff members name from tne Witness List
ar.d a Protective Order barring the production cf witnesses and/or
documents from tne Ombudsman Office was entered

nY
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UNITED STATES - I10WA

"Kelly v. Brewer"

RC Civll No. 73-177-2, order filed April 28, 1975

IOWA CITIZENS = AIDE* U.S.

FEDERAL COURT SUBPOENA* OMBUDSMAN
CONFIDENTIALITY*

t

The lowa Citizens®" Aide (Ombudsman) Mr.

Thomas R. Mayer was served with a
Federal Court subpoena. Mr.

Mayer has tried to resist attempts to have
his Ombudsman office U3ed as a means of discovery for litigation. The
only possible solution to the present dilemma facing State Ombudsmen
the United States would be Federal legislation granting immunity from
Federal subocena. The court ruling requiring a member cf the Ombudsman®s
staff to testify m court was not appealed sir.ee an accord was worxed out

between tr.e plaintiff ™ counsel and the Ombudsman % counsel
testimony to be giver. ”ir. camera”

ir.

enabling the
if the subpoena was withdrawn.

27

UNITED STATES - 10WA

"Remmers et al. v. Brewer"

U.S. District court. Southern District of lowa,

Judgment delivered
January "4, 1978 15 pages

CITIZENS AIDE FCP. CORRECTION* U.S.

FEDERAL COURT SUBPOENA* OMBUDSMAN
CONFIDENTIALITY™*

A prison ombudsman was subpoenaed to testify
Court regarding Renners v. Brewer.
cf a prison religion.
existed,

ir. United States District
Litigation was tc determine tne status
The state was trying to prove r.o suer, religion

and the prison ombudsman®s testimony was tc provide proof
tr.rcugr. information gathered 1ir. tr.e course cf ms duties.

Aice objected, based or. lowa Ccce wmor. stated t.tst
by tne priser. ombudsman was ccr.fider.tial.

ror.fider.tiality, credibility, and physical safety of the prison ombudsman
and ether staff while 1ir. tr.e orisons. Cr. November 29, ;977 a macisorate
granted tr.e motion tc quasr., because no serious oecsral interest overrode
Ms statutory immunity from subpoena. The state®s interest 1ir. protecting
tr.e confidentiality of tr.e Ombudsman outweighed the defendant®s need for
tne prison ombudsman®s testimony. An appeal to the District Court was
dismissed because "the state interest m tne efficient operation cf its
administrative eger.ices as embodied m tr.e Citizen"s Aide concept wou_a

clearly be adversely affected by compelling Cornell (the orison
ombudsman) to testify."

The Citizen's
information gathered
Me wished to protect the
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A ™ UNITED STATES -ALASKA

"Patricia v state of Alaska(Department cf Health and Social Services,et
al.™

19QS Annual Report of Alaska Ombudsman, App. F 6pages, 161-167

Ombudanan-Non-CcapellibilityA Ombudsman Statute, A.S., s24.55.2S0* /

The Ombudsman for the State of Alaska sought to quash a subpoer.n which
had been issued requiring ar. employee of his office to provide a
deposition, and for a further order enforcing the privilege of the Alaska
Statute and tarring any production of witnesses from The Office of the
Ombudsman in the action. An employee of The Office of the Ombudsman,
tne course of his employment, had investigated a complaint by the
plaintiff against the State of Alaska, Department of Health and Social

Services. The complainant had alleged that the department®s hiring,
practises contravened the State Personnel

employee had completed the
issued to Ms.

m

Act and Personnel Rules. The
investigation ar.d drafted a report which was
Williams and signed by the Ombudsman, Fran* Flavin. M3.
Williams ultimately filed ar. action against The Department of Health and
scuy.nt through the subpoena, information cDtamed during the course cf
the investigation. The Court reviewed the provisions of -The Ombudsman
Act- regarding the confidentiality cf the ombudsman and the protection
afforded him and members of his staff from testifying m respect to
matters coming to their attention during the course of their
investigation and concluded that the privilege was such that it should be
recognized and accordingly ordered that the subpoena be cuasned and a
protective order issued. |In ccmir.g to this conclusion, the Court viewed
the privilege necessary in order to protect the confidentiality of
information obtained by the Ombudsman, encourage co-operation on an
investigation, and keep the Ombudsman out of vexatious

litigation. Ir.
addition, the Court held that the plaintiff would have to establish tr.e
special need for the information. Finally, it concluded that the adverse

impact ir. compelling testimony would De substantial. For all the acove

reasons the Court recognized the privilege from testifying ar.d quashed
the subpoena.

UNITED STATES -HAWAII

"Jake Lapir. v. William c. Plowden, Jr._,

ar.d Joshua C. Agsalud He: Civil
No. 54-0142, order filed April IC.-_PEI"

U.S. Federal Court subpoena*

The State Ombudsman, Herman S. Col,

was served with a Federal Court
subpoena wr.icr. was

issued at tr.e request cf a Plaintiff m a civil suit.
A motion to quash the subpoena was filed tb resist the attempt to have
tr.e Ombudsman testify ar.d produce records it. court pursuant to the
subpoena. The motion was based cn tr.e premise that court may quasr.
modify the subpoena if it is unreasonable ar.d oppressive.
ir. support cf the motion sited section Sc-r(b),
(HRS) , tr.e Ombudsman
matters and

or
The memorandum

Hawaii Revised Statutes
is required to maintain secrecy 1ir. respect to all

identities cf complainants ar.d witnesses - section S£- 7,

HRS, the Ombudsman and his staff shall r.ct testify ir. ar.y court- and that
tr.e court should decide the 1issue by balancing State and Federal interest
under Rule 501, Federal Rules ef Evidence. Hawaii®"s interest, to protect
the statutory privilege granted the Ombudsman, an officer of the
legislature, prevailed and tr.e subpoena was quashed by tne magistrate
hearing the motion. Plaintiff appealed the decision of the magistrate by
filing a "Motion to Set Aside tne Magistrate®s Order Granting Metier, to
Quash Subpoena Duces Tecum™, which motion was denied or. the grounds of

moctr.ess because the court dismissed tr.e case for Plaintiff's I»*v
standing.
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ARBITRAL IMMUNITY

Arbitration has been an important dis-
gute settlement aid to courts in the United
tates since the nineteenth century. Recog-
nized as an effective ad Lu_dlcatory process,
it is only natural that arbitration and litiga-
tion be accorded some safeguards. One Im-
portant safeguard, which is the topic of this
Letter, IS that of arbitral |_mmun.|tK.' The
doctrine of arbitral immunity, which stems
from the doctrine of,ludmal immunity, ap-
plies to both the arbitrators and the arbitral
Institutions that sponsor and administer the
arbitration process.

This Letter updates and expands two earlier
Lawyers' Arbitration Letters on immunity:
No. 10. May 15.1962, Personal Liability 0j
Arbitrators. and vol. 7, No. 1, March 1983.
Immunity and the Arbitration Process.

Lawyers' Arbitration Letter IS
published quarterly by the
American Arbitration Associa-
tion, 140 West 51st Street, New
York, NY 10020-1203. The
subscription price is S30 per
year. For subscription informa-
tion, contact Lucy Ragno at
(212) 484-4014.

Judicial Immunity

The doctrine of judicial immunity is
based on public policy grounds to ensure
the finality o f court decisions as well as the
independence of the judiciary. The origins
of this doctrine can be uaced as far back
as the early seventeenth century to two
English cases, Floyd V. Barkers and The
M arshalseaAlmost 250 years later, it was
applied by an early American court in pratt
tvh Gtardner «in which the court concluded

at;

Where the subject matter and the per-
son are within the jurisdiction of the
court, thejHge (is immune. While his
judgment may be reversed or af-
firmed,] he himself can be liable only
to an impeachment for corruption or
other misconduct, if there be any.1

Tne United States. Supreme Court, in
Randall V. Brigham, 1 stated that:

it is a general principle applicable to
all judicial officers, that they are not
liable to a civO action for any judicial

77 Eng. Rep. 1305 (1607).
77 Eng. Rep. 1027 (1612).

2 Cushing 68 (Mass. 1S4S).
Id. at 70-71.

74 U.S. 285 (1868).
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act done within their jurisdiction....
This doctrine is as old as the law, and
its maintenance is essential to the im -
partial administration o f justice. Any
other doctrine would necessarily lead
to the degradation of the judicial au-
thority and the destruction of its use-
fulness . ... This exemption from civil
action is for the suite of the public,
and not merely for the protection of
thejudge. And it has been maintained
by a uniform course of decisions in
England for centuries, and in this
country ever since its settlement/

Four years later, in Bradley V. Fisher,’
the Court reiterated its position thatjudges
are not liable in civil actions for their
judicial acts, "even when such acts are in
excess of their jurisdiction, or ate alleged
to have been done maliciously or corrupt-
ly.”” More specifically, the Court held:

a general principle of the highest im -
portance to the proper administration
ofjustice (is) that ajudicial officer, in
exercising the authority vested in him,
be free to act upon his own convic-
tions, without apprehension of per-
sonal consequences to .himself.10

Extension of Immunity

More recently, the Court reaffirmed the
doctrine o fjudicial immunity in Stump V.
Sparkm d N stating that a “ judge is ab-
solutely immune from liability for his
judicial acts even if his exercise of authority
is flawed by the commission o f grave pro-
cedural errors/"1 Moreov. r, the Court,

7. 1d.

S. SO U.S. 235 (1872).
9. Id. at 351.

10. 1d. at 347.

11. 435 U.S. 349 (1978).
12 1d. at 350.

taking a narrow view of tin; judicial act
limitation on immunity, stated that'an act
is judicial when it is one normally per-
formed by a judge and the parties have
dealt with the judge in ltis judicial capacity.

Courts started to recognize over a cen-
tury ago that arbitrators servein a “ quasi-
judicial" capacity. lu Burchettv. M arsh,"
die Supreme Court stated that “ arbitrators
are judges eliosen by tl»eparties.In -
deed, an “ arbitrator acts in a quasi-judidal
capacity/" and while they are not “ eo
nomine judges, (arbitrators) are judicial of-
ficers and bound by the same rules as
govern those officers.* Because courts
have extended quasi-judidal immunity to
those performing quasi-judidal acts, quasi-
judicial immunity has also been extended
to arbitrators.

Jonesv. Brown" was one of the earliest
cases in which judicial immunity was ex-
tended to arbitrators. JONES involved an ac-
tion by an arbitrator who sued to collect
his fee The losing party in the arbitration
filed a cross-claim for damages, alleging
conspiracy and fraud among the arbitra-
tors. The court, noting that review by a
court of the arbitration award does not
divest the arbitrators of theirjudicial func-
tions, and relyiDg in part on the doctrine
of immunity as enundated in Pratt, dis-
missed the allegations.

Four years later, a Massachusseus court,
b Hoosack Tunnel, Dock and Elevator
Co. v. O'Brien,« followed suit. The Hop-
sack Tunnel court determined that a court-

13. SS U.S. 34a (1SS5).

14. 1d. at 349,

15. American EajjltFire Insurance Co. v. dew
Jersey Insurance Co., 240 N.v. 39s. 405,
148 N.£. 562 (1925).

16. Babylon Milk and Cream Co., Inc. v. Har~
ViiC. 151 N.Y.s-2d 221. 224 (1956): affd
MEM., 165 N.Y.S.2d717 (2d Dept. 19S7).

17. 54 lowa 74, 6 N.E. 106 (1880).

18. 137 Mass. 424 (1884).



appointed arbitrator was not civilly liable
for his actions while cxcrcisine his arbitral
duties. It reasoned that nn arbitrator is a
quasi-judicial officer when exercising his
judicial functions. Furthermore,

[tihcrc Is os much reason in this case
for protecting and insuring [the arbi-
trator] his impartiality, independence
and freedom from undue influences,
as in the case of ajudge or juror. The
same considerations of public policy
apply, and ... the same immunity ex-

tends to him."

Early arbitral immunity cases involved
commercial arbitrators, This changed in
1956 when a New York court, following the
Massachusetts and lowa courts, dismissed
an action against an arbitrator and ex-
tended the doctrine of arbitral immunity to
include labor arbitrators. Babylon Milk
and Cream Co., Inc. v. HorvittOinvolved
an allegation ofcollusion in the making of
the award. The unsuccessful party also
sought to recover damages from the ar-
bitrator, the union, its representatives, and
its attorney. The court found that dismissal
of the action against the arbitrator was
warranted. It noted that:

It is well established that judicial o ffi-
cers cannot be subjected to civil liabili-
ty by an unsuccessful litigani [and that
there is] no reason to distinguish be-
tween a judge and an arbitrator____
The analogy is dear, and considering
the favor in which arbitration is held
by the courts in this state, the same
rule of immunity should apply to ar-
bitrators as applies to the judiciary, in-
asmuch as the same reasons of public
policy are applicable. If arbitrators arc

19. 1d. at 426.
20. SUPTa note 16.

to be distinguished from jurists in this
respect, a blow would be dealt to the
cause of arbitration which is unwar-
ranted."”

In accordance with its findings, the court
held that the arbitrator could not be sued
for alleged misconduct in the arbitration
proceeding."”

Another irnmuuity-relatcd issue that has
arisen in the context of labor arbitration
is the arbitrator-urnpire's status as a fidu-
ciary in arbitration under the Employee
Retirement Income Security Ac! of 1974
(ERISA) *arid the Multiemployc- Pension
Plan Amendments Actof1980(MP PAA)."
Under these acts, individuals who exercise
certain powers are fidudaries. Whether an
arbitrator may be hdd liable asa fiduciary
under these acts was the issue addressed in
International Union, United Ait.o Workers
v. Greyhound Lines, Inc.ll

The United Auto Workers (UAW ) and
Greyhound entered into a pension trust
agreement that was to be jointly adminis-
tered by three representatives from each
side. The agreement provided tiiai, in the
event a board vote should result in a dead-

21. 1d. ai 224,

22. Foradditional cases involving the extension
of arbi'oral immunity to labor arbimtors.
see Hill v. Aro, 263 F. supp. 342 (N.D.
Ohio 1957)(arbitrmor held immune from
liability for actions performed in his arbitral
capacity); Cahn v. ILCWU. 311 F.2d 113
(3d Cir. 1965)(action against arbitrator al-
leging conspiracy with union in violation of
the Sherman Antitrust Act was dismissed);
Calzarano v, Liehowicz, £50 F. supp. 1389
(S.D.N.Y. 19S2)(eomplaint against arbitra-
tor for damages oc the ground that the
award violated the "cruel and unusual
punishment" proscription of the Eighth
Amendment to the U.S. Constitution was
dismissed),

23. 29 U.s.C. 3 1001 6t Seq.

24. Pub. L, No. 96-364, 94 Stat. 1208 (1980),

25. 701 F.2d 11S1 (6th Cir. 19S3).



lock, an arbitrator would be selected to
tesolve the dispute. A dispute atosc over
proposal benefit increases and die matter
was submitted to arbitration. The arbitra-
tor found in favor of the Ua W and issued
an opinion and award |mp|ement|nﬂ their
Bropqsal. A dispute arose over whether the

onding requirement for fiduciaries under
EIUSA was complied v.iih. The court held
that the requirement was |naPpI|cable be-
cause the arbitrator war not a fiduciary and
enforced the award. Greyhound appealed.

The appellate court affirmed, It ana-
lyzed the policy of arbitral immunity and
concluded that the arbitrator was entitled
to immunity because lie had no interest in
the outcome of the proposed benefit plan
and that, in breaking the deadlock at issue,
his ﬁurpose was functionally comparable
to that of ajudge. 4 The court also found
that Congress had not intended to weaken
the firmly established principle of arbitral
|mmun|tY when it enacted ERISA.
Specifically,

[oLur construction of the principle of
arbitral immunity leads us to conclude
th3t ERISA was 1.0t intended to abro-
ate this common law immunity.. ..
?\N]e do not believe that ERISA was
Intended to abolish arbitral immunity
in the absence of Congress having spe-
cifically so provided such an abroga-
tion in" the legislative record. . . .
[Marcc/er, although the arbitrator]
performed functions that arguably
come within the definition of a fidu-
C|ar_}/, we conclude that he would be
entitled to immunity Irom liability for
damages, in any event, for those acts
committed while performing in his
official capacity as an arbitrator.”

26. See discussion on BMz v. Ecuno/nou, in-
fra. for more information on the * func-
tional comparability" standard.

27. SUPra note 23, at 1187.

When Given

A question that frequently arises is under
what circumstances it is ar)proprlate to
accord an individual the prelections of ar-
bitral immunity. The standard used for
determining when the appropriate circum-
stances exist is dependent on the "func-
tional comparability" of an individual's
role to that of a judge. This standard was
addressed in the Supreme Court decision
0f Butz V. Economou.u

Butz involved ihe issue of personal im-
muth of federal officials in the Executive
Branch from claims arising from their vio-
lations of citizens' constitutional rights.
The Court noted that judges have absolute
Immunity “ not because of their particular
location within the Government but be-
cause of the special nature of their respon-
sibilities.”,, Consequently, immunity is
granted to individuals when it can be
shown that "the functional comparability
or_thewiudgments tothoseo f... judgejs]
exists.I* Thus, under Butz, the nature of
one's responsibilities is the determining
factor of when arbitral immunity is ac-
corded, not the professional source of the
individual making the decisions.

Even with the * functional comparabili-
y” standard in mind, decisions to grant or

eny immunity are still decided on a case-
by-case hasis. However, the effect of Butz
is really a restatement by the Supreme
Court of the criteria used by the earlier
courts to determine whether, and when, the
doctrine of arhitral immunity should be ex-
tended. This is particularly evident in cases
involving individuals who are sometimes
designated as "quasi-arbitrators."
_ Forexample, in Lundgren V. Freeman,”
immunity was extended to architects be-

28. 438 U.S. 478 (197S).

20. 1d. at 511.

30. 1d. at 512.

31. 307 F.2d 104 (9th Cir. 1962).



cause they were uctiiig as quasi-arbitrators.
James Lundgren entered into a series of
written contracts with a school district lo
construct u school, shop, swimming pool
and bathhouse. Almost two years later, a
month after Lundgren had notified the ar-
chitectural firm of Freeman, Hayslip and
T uft that the school and shop were about
ready for Unal acceptaiure, the school dis-
trict notified Lundgren that it was termi-
nating Lundgren's employment because of
total breach. This was done on the advice
Of the architects. Lundgren sued the school
district, and his claim was later submitted
;0 arbitration. He also sued the architects,
but that claim was never submitted to ar-
bitrarion. Instead, the court granted the ar-
chitects’ motion for summary judgment,
finding that the architects were acting as
quasi-arbitrators and were immune from
suit because they were expressly authorized
by Lundgren to interfere with the con-
tracts. Lundgren appealed.

The appellate court found that the con-
tracts between the school districtand Lund-
gren provided far the architects’ duties as
both agents for the school district and
quasi-aibitrators. The court stated that, as
agents for the school district, the architects
were not liable for their decisions because
the appropriate remedy is an action against
the school district, which Lundgren had
elected to file. As for their role as quasi-
arbitrators, the court concluded that im-
munity was warranted because:

[”r their decisions can thereafter be
questioned in suits brought against
them by either party, there is a real
possibility that their derisions will be
governed more by fear of such suits
than by their own unfettered judgment
as to the merits of the matter they
must deride. It is for this reason that
architects, acting as quasi-arbitrators,
have been held immune from suit..,,
An architect acts as a "quasi-arbiter”
w'ithin this rule when, using the con-
tract as a guideline, he resolves dis-

putes between owner and contractor.”

in Wasyl, Inc. v. First Boston Corp.,"
an appraiser, who was asked tc resolve nn
asset evaluation of general and limited
partnership interests in connection with an
option to purchase those interests, was held
entitled to immunity. Wasyl and Edward
Smolarski entered into option agreements
with John Moller regarding the option to
purchase Wasyl’sand SmolLarski’sgeneral
and limited partnership interests in USA
Petroleum Company. The option agree-
ments provided for Lhc manner in which
the fair market value of the assets would
be determined. Specifically, three indepen-
dent appraisers would establish the value
if the parties could not agree, with the op-
tionor and the optionee each choosing one
appraiser and the third chosen by the other
two appraisers.

Moller exercised his option, but apprai-
sers had to be. selected because the parties
could not agree upon a price. First Boston
Corporation was chosen as the third ap-
praiser, and resolved those asset valuations
on which there was no agreement. Wasyl
and Smolarski subsequently filed suit
against First Boston, alleging breach of
contract, gross negligence, and willful mis-
conduct in First Boston's preparation of an
appraisal repot.. The court granted First
Boston’s motion for summary judgment,
holding that it was entitled to arbitral im -
munity but denied First Boston’s motion
for sanctions. Both parties appealed.

The appellate coun noted a: the outset
that the contracts at issue involve com-
merce and that the question of arbitrabili-
ty is controlled by federal law— namriy, the
Federal Arbitration A c. It stated that the
Act establishes that any doubts concerning
the scope of arbitrable issues should be
resolved in favor of arbitration. The coun

32, Id. at 117.
33. S)3 F.zd 1379 (9th Cir. 19S").



staled further ihat: ()) the Act does not
define "arbitration”; (2) sate law is
preempted only to the extent necessary to
protest the aims of the Act; and (3) Califor-
nia's arbitration statute which governs
because o f the parties' choice of law clause,
defines "agreement” in the context of
agreements to nrbitrate. In Cal. Civ. Proc.
Code § 12£(Xa), "agreement” includes
"agreements providing for valuations,
[and] appraisals." " Because the definition
did not conflict with th- Act's purpose, and
in fact seemed to promote the federal
policy favoring arbitration agreements, the
court held that the option agreements
"called for ‘arbitration.’

As for the immunity issue, the coun
noted the

functional comparability of the arbi-
trators’ decision-making process and
judgments to those of judges and
agency hearing examiners... .Because
federal policy encourages arbitration
and arbitrators are essential in further-
ing that policy, it is appropriate that
immunity be extended to arbitrators
for acts within the scope o f their duties
and within their jurisdiction Since
the contracts in question provided a
means of "arbitration,’” (and because]
First Boston acted within the scope of
its duties and [there was no challenge
to) First Boston’s authority to have
resolved the disputed valuations,#

the court affirmed the lower court's hold-
ing that First Boston is entitled to arbitral
immunity.

The granting of immunity to third per-
sons connected to the judicial process was
recently extended to a psychologist acting

d. at 15S2; quoting Cal. Civ. Proc. Cccc
12B0O(a)(Weji 1982).

as a mediator in HOward v. Drapkin
Vickie Howard initiated an action involv-
ing a family law matter in which she sough;
to have her ex-husband’s custody and
visitation rights terminated. Prior to the
coun hearing, she and her ex-husband
entered into a stipulation that provided that
Robin Drapkin, as an independent psy-
chologist, would evaluate Howard and her
family and render non-binding findings
and recommendations. The stipulation was
later signed by the court and converted in-
to an order. Howard subsequently filed an
action against Drapkin, alleging that
Drapkin acted improperly during the
evaluation, failed to include certain infor-
mation in herreport, and failed to disclose
her prior professional relationship with
Howard’s ex-husband, as well as her per-
sonal relationship with the wife of a part-
nerin the law firm representing him in the
custody proceedings.
The court was asked

to go beyond California’s apparently
heretofore limited application of the
"persons connected with the judicial
processes” analysis and apply com-
mon law quasi-judicial immunity like
the federal courts have applied it— to
people connected with the judicial
process who are not “ public offi-
cials,” arbitrators or referees, such as
(1) mediators, guardians ad litem,
therapists, receivers, bankruptcy
trustees and other persons appointed
by the courts for their expertise and
(2) persons whose work product comes
into the judicial process to be used by
the coun even though they were not
court-appointed, such as social work-
ers and probation departmentemploy-
ees... [and to extend immunity] even
further to a third category of people

37. 271 cal. Rptf. s93 (Cat. APP. 2d Dist.
1990).



— those persons involved in alternative
methods of dispute resolution, such as
mediators and “ neutral fact-findcrs,"
who function apart from the courts,
as did [Drapkin] in the instant case.”

The court found persuasive support in
the federal case law regarding such an ex-
tension of immunity. In deciding whether
an extension of immunity was appropriate
in this case, it reviewed Drapkin’s role in
the child custody dispute. The court noted
that a "psychologist who is mediating a
child custody dispute, whether by court ap-
pointment or not, is not an advocate for
either parent, even if paid by them."” It
further noted that the job of mediators,
conciliators, and evaluators was much like
that of judges because it involves impar-
tiality and neutrality. Thus, the court con-
cluded that they are entitled "to the same
immunity given others who function as
neutrals in an attempt to resolve dis-
putes.”’40 It reasoned that:

those persons are similar to a judge
who is handling avoluntary or manda-
tory settlement conference, r.o matter
whether they arc (1) making binding
decisions, (2) making recommenda-
tions to the court, or (3) privately at-
tempting to settle disputes, such as
[Drapkin] here'.4

Based on it? finding, the court held that:

absolute quasi-judicial immunity is
properly extended to these neutral
third-parties for their conduct in per-
forming dispute resolution services
which are connected to the judicial
process and involve either (1) ihe mak-

38. 1. at 899.
39. 1d. at 902.
s0. Id.

41. 1d. at 902-903.

ing of binding decisions, (2) the mak-
ing of findings or recommendations to
the court or (3) the arbitration, media-
tion, conciliation, evaluation, or other
similar resolution of pending
disputes.4*

Because Drapkin was "clearly engaged
in [the] latter activity,"*' the court ruled
that she was entitled to the protection of
immunity.

It would appear from the case law that
any third party asked to render a deter-
mination on a disputed issue between two
other parties may be entitled to arbitral im-
munity. Not everyone, however, is con-
ferred immunity. Much depends upon the
facts in each case and the nature of the
responsibilities of the third party. For ex-
ample, in Gammel v. Ernst & Ernst," im -
munity was not conferred upon the audi-
tors in an action by a stockholder for
damages resulting from the auditors’ al-
leged negligence and fraud in connection
with the examination and audit of a cor-
poration’s books.

The court stated that a person selected
to make a binding judicial determination
performs the functions of either an arbi-
trator or quasi-arbitrator and, therefore, is
clothed in immunity.

It reviewed a number of decisions of
applied
its protective features to a class designated

English courts wherein the courts

as ‘quasi-arbitrators.” " 4 The coun found
that, in those cases

immunity was held dependent upon
some contractual provision which
called for the exercise of independent
judgment or discretion by a person
acting as an arbitrator and which

42. 1d. a; 903.

43. 1d.

44. 245 Minn. 249. 72 N.W.2d 364 (1955).
45. 72 N.W'.Od at 36S.



made his determinations binding upon
the parties selecting him. But in the
absence of such contractual provi-
sions. or where the agreement does not
call for the excrdsc of judicial authori-

"y ord|nar|_l)( the person selected to
perform stilled or professional ser-
vices is not immune from charges of
negligence..+*

After reviewing Ernst & Ernst's contract of
employment, the coun determined that the
contract did not clothe * them with judi-
cial immuuity as quasi-arbitrators."** The
court found that the contract provided
inertly that the auditors were to make an
examination and audit of the corporation's
books. Because they did not acquire the
status of arbitrators or quasi-arbitrators,
they could not claim immunity from suit
ou that basis.

Maore recently, in Coopers & Lybrand V.
Superior Court," auditors were denied ar-
bitral immunity because it was unclear
whether the panics’ agreement for a bind-
ing audit retlected a clear intent to arbi-
trate.

The issue before the court was whether
an agreement for a binding audit was in-
cluded within the definition of an agree-
ment to arbitrate under the state statutory
scheme so as to confer arbitral immunity
upon the auditors. After rewewmgbt_he pro-
visions of California's current arbitration
statute, as well as its legislative history, the
coun concluded that agreement? to-arbi-
trate include “independent examinations
by way of valuations, appraisals and simi-
lar proceedings, such as audits."* As for
the requirement that a controversy exist,
the coun noted that “controversy" s

46. 1d.

47, 1d.

48. 212 Cel. App. 3d 524. 260 Cal. Rpir. 712
(1989).

49. 260 Cel. Rptr. at 719.

broadly defined as any question arising be-
tween parties (o an agreement. From this,
ihe court concluded that the requirement
is met when “ parties contractually have
agreed to resort to a third puny to tesolvp.
a particular issue."T* It also found mat
"(bjecause the parties to an arbitration
may dispense with a formal hearing and the
taking of evidence, the absence of such
elements does not impair the status of u
proceeding as an arbitration.""

As for the extension of immunity, the
court reviewed the legislative purpose for
the enactment of n provision in the state
arbitration staiuie that extended to arbitra-
tors the same broad immunity enjoyed by
judges. It explained that:

the statute had the further effect of
cloaking arbitrators in independent ex
animations with the Immunity of other
arbitrators ... (such that] full arbitral
immunity (is conferred] upon arbitra-
tors in ‘appraisals, valuations and
similar proceedings, such as audits, ir-
respective of the arbitrator's particular
role in a given situation... .Thus, ar-
bitral immunity attaches not because
of the professional credentials of the
. arbitrator, nor because of the ethical
canons o f the profession to which the
arbitrator may belong. Rather, arbi-
tral immunity'an" ches simply by vir-
tue of the fact that a proceeding is
deemed to be an arbitration."

In this case, hov ever, the court found that
the parties’ agreement was ambiguous with
respect to whether ii was an agreement "for
a formal arbitration within the ambit of the
(California Civil Procedure) Code, or for

50. 10.; SE€ cal. Civ. Proc. Code § 1280(c).
51. 1d.

52. 1d. ai 720-721.
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