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POSITION STATEMENT 

HOUSE BILL 27

ENTITLED: DRUG & ALCOHOL USE BY MINORS/SCHOOL ZONES

The Alaska Council of School Administrators supports having a drug free 
zone located around a school site.

The Alaska Association of Secondary School Principals and the Alaska 
Association of Elementary School Principals are very aware of 
detrimental affects drugs can have on our students and society and have 
long been involved in fighting the menace of drug abuse in Alaska. We are 
also very aware of the fact that drug pushers have often found a lucrative 
market among students who cannot say "no" to drugs.

On the national level a recent survey by the Coalition for Drug-Free School 
Zones shows that 23 states now have drug-free school zones on the books, 
and legislation is pending in several other states.

Both the Alaska Association of Secondary Principals and the Alaska 
Association of Elementary School Principals passed resolutions at their 
annual conference supporting the drug-free school zone legislation.
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POSITION PAPER 
HB 27

IN SUPPORT OF LEGISLATION CREATING A 
DRUG-FREE SCHOOL ZONE

The Association of Alaska School Boards endorses and supports legislation, such as HB 

27, creating a drug free school zone and urges quick passage of such 'cgislation by the 

Alaska Legislature. At least 23 other states have enacted such legislation with 

resulting decreases in drug related activity in and around schools.

The Association of Alaska School Boards has a strong commitment to a drug-free school 

environment in the State of Alaska. However, current Alaska law does not dictate 

increased penalties associated with possession of drugs on school grounds, or with 

delivery of, or possession with intent to deliver on school grounds.

AASB also endorses allowing the extent of the zone to be decided by local schools. A 

flexible boundary zone, decided upon by local schools or a school district, would grant 

the necessary latitude for districts to determine an effective drug-free school zone and 

would recognize the differences between Alaska's very small rural villages and larger 

communities.
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February 26, 1991
To: Representatives Carney and Lincoln, Co-Chairs

Members, House HESS Committee

Rc:
HB 27: "An Act relating to the delivery and possession o f  controlled substances 
and imitation controlled substances, lo misconduct involving controlled 
substances, imitation controlled substances, and alcohol by minors, and to the 
provision o f  information that includes penalties applicable to misconduct 
involving controlled substances; and repairing installation o f signs in the vicinity 
o f  schools declaring the areas to be "drug-free" school cones; and providing for  
an e ffec tive  date."

[

NEA-Alaska strongly supports and encourages your favorable  consideration of HB 27.

Public schools through-out our nation, unfortunately , have become focal points for those 
who would encourage illegal and inappropriate use of drugs and alcohol. The eventual 
solution to the myriad of a t tendan t problems will happen only when the collective 
conscience of society is raised to such a level that alcohol and substance abuse is 
unacceptable behavior.

HB 27 properly increases penalties and, even more im portantly , defines a process for 
raising an awareness o f  them. It is appropriate for the board of education to have a 
greater responsibility in providing students with specific inform ation  about controlled 
substances.

The creation o f  "drug-free" school zones is a positive step and represents a statement of 
public policy tha t it is time for all of us to deal with this problem.

Thank you fo r  your consideration of our position.

Respectfully subm itted ,

( D U ,

Bob Manners Don Obcrg ^
Executive D irector President

cc: Representative Bettye Davis

L
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February 27,1991

The Honorable Deltye Davis 
House of Representatives 
P.O. Box V 
Juneau, AK 99811
Dear Bettye:
Per your request, the administration reviewed the contents of Socnsor 
Substitute for House Dili No. 27, and believes that it supports the existing 
philosophy and practice of the School District relating 'e the possession of 
controlled substances and/or imitation controlled substances involving 
students in cur schools. Our current School Board Policy 451.4 - Illegal 
Drug/Alcohol (see attach,ed), is but one example of our practice in dealing 
with this topic.
Because we are an educational institution, we believe we have an 
obligation to take a strong position on the use, sale, and possession of 
controlled substances by students in our schools and, where possible., 
provide appropriate education through regular and optional programs to 
those students impacted. As an educational organization, we would 
participate with the intent of drug free school zones.
Sincerely,

Thomas C. O'Rourke 
Superintendent
mt

oc Carl LaMarr, Deputy Superintendent 
Attachment: School Board Policy 451.4



N A T I O N A L  C O A L I T I O N  F O R  D R U G - F R E E  S C H O O L  Z O N E S

S t a t e  L e g i s l a t i o n  

J u n e  1 9 9 0

O n e  of the goals of the National Coalition for Drug-Free School Zones is the 
passaga of state drug-free school zone legislation. This goal is being achieved. To 
date 42 states plus the District ot Columbia have state legislated Drug-Free School 
Zones. Five states have proposed or pending legislation (i.e., Nebraska, North 
Carolina, South Dakota, Texas, and Wyoming). Only three states remain without 
Drug-Free School Zones laws (I.e., Idaho, Montana, and Tennessee).

As each state has adopted unique D F S Z  legislation, this legislation brief has been 
prepared to bring together all of the variations of D F S Z  laws nationwide. It is hoped 
that this material will prove useful to leaders and legislators as they move to 
improve their D F S Z  laws. The following are excerpts of state legislation for Drug- 

Free School Zones.

Alabama
Division 4.

Sale on or Near School Campus.

§ 13A -12-250. A d d i t io n a l  p e n a l ty  i f  u n la w f u l  s a le  o n  o r  n e a r  s c h o o l  
c a m p u s .

In  a d d itio n  to an y  p en a ltie s  h ere to fo re  o r h e re a f te r  provided  by law  for any  
person  convicted  of an  un law fu l sa le  o f a  con tro lled  su b stan ce , th e re  is hereb y  
im posed a  p e n a lty  o f five y ea rs  in c a rc e ra tio n  in  a  s ta te  co rrections facility  
w ith  no p rov ision  for p robation  i f  th e  s itu s  o f su ch  u n law fu l sa le  w as on th e  
cam pus o r w ith in  a  th ree -m ile  ra d iu s  o f th e  cam p u s b o u n d aries  of an y  pub lic  
or p r iv a te  school, college, u n iv e rs ity  o r o th e r  ed u ca tio n a l in s t i tu tio n  in  th is  
s ta te . (A cts 1987, No. 87-610, p. 1060; Code 1975, § 20-2-79; A cts 1 9 8 8 ,1 s t Sp. 
Sess., No. 88-918, p. 512, § 2; A cts 1989, No. 89-950.)

Alaska
Sec. 11.71.030. M isconduct Involving a controlled substance 

in the th ird  degree.
(3) being 18 years of age or older, possesses any amount of a sched­

ule IA or IIA controlled substance within the grounds of or on a park­
ing lot immediately adjacent to a public or private preschool, elemen­
tary, junior high, or secondary school.

(b) It is an affirmative deiense to a prosecution under (a)(3) of this 
‘ section that a t the time of the possession the school was closed to any 

organized activity involving persons under 18 years of agejNothing in 
this subsection precludes a prosecution under any other provision of 
this se'Vion or any other section of this chapter^ '...
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This bill would increase the amount of the penalties charged for the violation of workplace safety 
laws. Because of the increase in penalties, we expect an increase in the number of contested 
violations and in the number of requests for informal conferences. We estimate an additional 
515,000 of legal support for the OSH review board would be needed in FY 93 and FY 94. These 
costs should decrease after the first two years if the bill achieves its goal of providing more 
incentive for employers to voluntarily correct hazards so that we find fewer serious violations. 
Therefore, we would have no additional costs beyond 1994.
Revenues

The department assessed a total', of approximately 5 292,000 in penalties in FY 91 with a 
collection rate of approximately 80%. Since Federal OSHA started to assess higher penalties 
starting in March, 1991, their average penalty amount has increased by approximately 95%. 
Assuming that Alaska will have the same experience as OSHA, we estimate that approximately 
S 280,000 in additional penalties would be assessed in FY 93. Assuming our 80% collection 
rate, revenue would increase by approximately 5 224,000.
After the first year, we anticipate revenue would decrease as employers voluntarily correct 
hazards and fewer violations are detected. Thus, after five year with die new penalties, we 
project, the deterrent affect of the higher rates would bring revenues back to what they currently 
are.
The reason that federal OSHA penalties have not increased seven fold is that they have adopted 
a penalty adjustment policy that significantly lowers penalties based on factors such as severity 
of the violation; good faith of the employer in correcting the violation; the employer’s past 
history of violations; and the size of the employer’s work force. If HB 33 is enacted the 
Department will adopt the same adjustment policy. The following is an explanation of the 
adjustment method:

* The penalty is adjusted based on the severity of the injury that could occur and the 
probability of that injury occurring. OSHA has developed a formula that will reduce the $7,000 
maximum to a high of $5,000 and a low of $1,500.

* The adjusted penalty based on severity and probability will then be adjusted further 
based on size of employer, good faith and history. The maximum reduction of 95% can be 
provided through these factors.

Fiscal Note Analysis for:

"An Act relating to penalties for violation o f workplace safety law s ..."

Page 2 o f 3



For example, an employer with 50 employees is cited for a serious violation because heavy 
engine and automotive parts were stored and stacked in an unstable maimer. The following 
penalty adjustment would occur

* The violation is of medium severity as the injury, a blow to the body or head from a 
fulling part, may result in hospitalization but die injury would result in only a limited period of 
disability. The probability of the injury is low because only two employees must enter the 
warehouse where these automotive parts are stored for approximately one hour a day. The 
$7,000 penalty would be reduced to S2,000 based on the severity/probability determination. The 
$2,000 would then be reduced by ' 5% because the employer exhibited good faith and corrected 
the violation immediately. It would be further reduced by 40 percent because the employer only 
has 50 employees and it would be reduced by a further 10 percent because the employer had no 
history of violations with the department Thus the final assessed penalty would be $ 500.
It should be noted that the states of Washington, Oregon, California, Utah, North Carolina, 
Maryland, Indiana, Tennessee, and Nevada have passed legislation to increase occupational safety 
and health penalties to come into compliance with the OSHA higher penalties and the other states 
with occupational safety and health state jurisdiction have legislation pending to conform with 
the higher penalty rates.
The Biil would also permit the collection of expenses incurred when employers fail to appear at 
an OSH Review Board Hearing. The average daily cost for the OSH Review Board to hold 
hearings is $1,000. If it must cancel five days of hearings because employers do not appear at 
hearings, the Board could ask for S5,000 in reimbursable expenses from employers. Once 
employers understand that they may be liable for such costs, the number of cancellations should 
decrease and therefore, it is expected after the second year, no significant revenue will be raised 
under this provision.

Pag. 3 o f 3
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HB 33

Both Minor and Gross violations of Alaska's Occupational Safety 
and Health Statutes remained at the s a m e  $10,000 or lower level 

since passage of the original legislation in 1973.

In N o v e m b e r  of 1990 Congress passed legislation requiring the 
federal Occupational Safety and Health Administration to increase 
penalties for O S H A  violations. Under the State occupational safety 

and health plan, Alaska is required to raise their standards to 
comply with the n e w  federal O S H A  penalties. If w e  fail to do so, 
Alaska could lose its enforcement power to the Federal Agency.

The a m e n d m e n t s  provide for a m a x i m u m  of $70,000 for willful and 
repeated violations, a m i n i m u m  of $5,000 for each willful violation, 

and a m a x i m u m  of $7,000 for serious, violations. This is a 
substantial increase from earlier penalties and m o r e  than doubled 
the increase in penalties that I originally wanted to raise in this 

legislation.

Congress believes that this increased m a x i m u m  penalty will 
encourage businesses to conform to workplace safety laws and 
regulations. A s  businesses adjust to a tight economic environment, 

it is important that worker health and safety not be sacrificed. 

Maintaining a safe workplace is less costly than facing the potential 

of high penalties and paying the costs of accidents and injuries. H B  
33 will bring Alaska into conformity with Federal law.

According to the latest statistics, Alaska occupational safety and 
health injury and illness incidence rate is 4 3 %  higher than that of 

the nation and is n o w  the second highest in the nation.

It is m y  sincere hope that this legislation will result in fewer 

injuries, fewer fines and lower workers' compensation insurance 

costs. The continually rising num b e r  of injuries and fatalities to 

Alaskan workers testifies to the Ineffectiveness of our present 

statutes. So long as it is cheaper to pay the fine than to correct a 

dangerous situation w e  cannot expect improvement in the 

workplace.

SPONSOR STATEMENT
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F e b r u a r y  1 1 , 1 9 9 2

D e a r  C o l l e a g u e s :

A l a s k a  h a s  t h e  s e c o n d  h i g h e s t  o c c u p a t i o n a l  injury r a t e  in t h e  

na t i o n .  In just o n e  y e a r  w e  h a v e  j u m p e d  f r o m  a n  o c c u p a t i o n a l  

safety, h e a l t h  injury a n d  illness i n c i d e n c e  ra t e  o f  3 1 %  t o  4 3 %  

h i g h e r  t h a n  t h a t  o f  t h e  n a t i o n a l  a v e r a g e .  This is n o t  a  r e c o r d  of 

w h i c h  w e  c a n  b e  p r o u d .

In N o v e m b e r  o f  1 9 9 0 ,  C o n g r e s s  p a s s e d  legislation r e q u i r i n g  t h e  

F e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n  t o  

i n c r e a s e  p e n a l t i e s  for O S H A  violations. A l a s k a  is n o w  r e q u i r e d  

t o  u p d a t e  its s t a t u t e s .

S p o n s o r  Substi t u t e  for H B  3 3  will raise o u r  c u r r e n t  p e n a l t i e s  t o  

F e d e r a l  O S H A  m a n d a t e d  levels.

It is m y  s i n c e r e  h o p e  t h a t  this legislation will result in b o t h  f e w e r  

injuries a n d  f e w e r  fines. T h e  rising n u m b e r  of injuries a n d  

fatalities t o  A l a s k a n  w o r k e r s  testifies t o  t h e  insufficiency o f  o u r  

p r e s e n t  statutes. S o  l o n g  a s  it is c h e a p e r  t o  p a y  t h e  fine t h a n  

t o  c o r r e c t  a  d a n g e r o u s  situation w e  c a n n o t  e x p e c t  

i m p r o v e m e n t .

W o r k e r s  a n d  t h e  p u b l i c  a r e  entitled t o  a  s a f e  worksite. T h e r e  is 

n o  r e a s o n  w h y  a n  e m p l o y e r  c a n n o t  m e e t  t h e  s t a n d a r d s  

e s t a b l i s h e d  b y  f e d e r a l  a n d  s t a t e  statutes. In fact, a  n u m b e r  of 

A l a s k a n  b u s i n e s s e s  h a v e  s a f e t y  r e c o r d s  m u c h  b e t t e r  t h a n  

t h o s e  O u t s i d e .  O t h e r s  d o  not, a n d  a s  a  result o f  their p o o r  

s a f e t y  r e c o r d ,  drastically i n c r e a s e  W o r k e r s  C o m p e n s a t i o n  

c o s t s  for e v e r y  o t h e r  business. This bill w o u l d  e n c o u r a g e  

g r e a t e r  a t t e n t i o n  t o  safety.

I invite y o u r  c o - s p o n s o r s h i p  o f  this bill. P l e a s e  l e t t m e  or Shari 

P a u l  o f  m y  staff k n o w  o f  y o u r  interest.



-2-

A s  i n  t h e  p a s t ,  w h e n  c a l c u l a t i n g  p e n a l t i e s ,  O S H A  w i l l  t a k e  
i n t o  a c c o u n t  t h e s e  f a c t o r s :  t h e  g r a v i t y  o f  t h e  v i o l a t i o n ;  t h e  
s i z e  o f  t h e  e m p l o y e r  a s  d e t e r m i n e d  b y  t h e  n u m b e r  o f  e m p l o y e e s ;  
t h e  e m p l o y e r ' s  g o o d  f a i t h  a s  p r i n c i p a l l y  d e m o n s t r a t e d  b y  e f f o r t s  
t o  i m p l e m e n t  a s o u n d ,  e f f e c t i v e  w o r k p l a c e  s a f e t y  a n d  h e a l t h  
p r o g r a m  s u c h  a s  g i v e n  i n  t h e  v o l u n t a r y  " S a f e t y  a n d  H e a l t h  
M a n a g e m e n t  G u i d e l i n e s "  i s s u e d  b y  O S H A  i n  J a n u a r y ,  1 9 8 9 ;  a n d  t h e  
e m p l o y e r ' s  p a s t  h i s t o r y  o f  c o m p l i a n c e  w i t h  t h e  O c c u p a t i o n a l  

S a f e t y  a n d  H e a l t h  A c t  a n d  O S H A  r e g u l a t i o n s .

" T h e  l a r g e s t  m o n e t a r y  p e n a l t i e s  w i l l  b e  r e s e r v e d  f o r  t h o s e  

e m p l o y e r s  w h o  d e m o n s t r a t e  t h e  l e a s t  c o n c e r n  w i t h  t h e i r  w o r k e r s '  
s a f e t y  a n d  h e a l t h  a n d  w h o  e x p o s e  t h o s e  w o r k e r s  t o  t h e  m o s t  
s e r i o u s  h a z a r d s , "  S c a n n e l l  s a i d .

T h i s  i s  i n  l i n e  w i t h  C o n g r e s s ' s  a i m  i n  e s t a b l i s h i n g  l a r g e r  
m a x i m u m  p e n a l t i e s  a s  a d e t e r r e n t  t o  e m p l o y e r s  w h o  m i g h t  o t h e r w i s e  
d e c i d e  t o  i g n o r e  w o r k p l a c e  s a f e t y  a n d  h e a l t h  r e q u i r e m e n t s .

T o  e n s u r e  t h a t  t h e  m o s t  f l a g r a n t  v i o l a t o r s  a r e  i n  f a c t  f i n e d  
a t  a n  e f f e c t i v e  l e v e l ,  a m i n i m u m  p e n a l t y  o f  $ 5 , 0 0 0  f o r  a w i l l f u l  

v i o l a t i o n  o f  t h e  O S H  A c t  w a s  a d o p t e d  b y  C o n g r e s s .  S p e c i f i c  
l a n g u a g e  i n  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  B u d g e t  R e c o n c i l i a t i o n  

A c t ,  h o w e v e r ,  g i v e s  O S H A  t h e  d i s c r e t i o n  t o  a d j u s t  t h i s  a m o u n t  
d u r i n g  a s e t t l e m e n t  p r o c e s s .

T h e  n e w  p e n a l t y  s y s t e m  a l s o  w i l l  a p p l y  t o  t h o s e  s t a t e s  w i t h  
O S H A - a p o r o v e d  s t a t e  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  p r o g r a m s ,  
u n d e r  t h e  C o n g r e s s i o n a l  d i r e c t i o n  t h a t  t h e s e  s t a t e  p l a n s  m u s t  be 
" a s  l e a s t  a s  e f f e c t i v e "  a s  t h e  n a t i o n a l •p l a n .  T h e  p a r t i c i p a t i n g  
s t a t e s  a r e  b e i n g  g i v e n  a r e a s o n a b l e  t i m e  t o  i m p l e m e n t  t h e  n e w  
p e n a l t y  s t r u c t u r e  w h i c h  t a k e s  i n t o  a c c o u n t  t h e  s t a t e s '  
l e g i s l a t i v e  c a l e n d a r s .

/ / /



AMENDMENT

TO: P a g e  2, l i n e  28_________  H O U S E  P I L L  MO. SC'S C S S S H B  3 3 ( L & C )

A f t e r  *Sec. 7. i n s e r t

A S  1 8 . 6 0 . 0 9 5 ( e )  is a m e n d e d  t o  r e a d :

(e) A n  e m p l o y e r  w h o  w i l f u l l y  o r  r e p e a t e d l y  v i o l a t e s  a 
p r o v i s i o n  o f  A S  1 8 . 6 0 . 0 1 0  - 1 8 . 6 0 . 1 0 5  t h a t  is a p p l i c a b l e  t o  t h e  
e m p l o y e r  o r  a s t a n d a r d  o r  r e g u l a t i o n  a d o p t e d  u n d e r  A S  1 8 . 6 0 . 0 1 0  - 
1 8 . 6 0 . 1 0 5 ,  a n d  t h e  v i o l a t i o n  c a u s e s  d e a t h  t o  a n  e m p l o y e e ,  u p o n  
c o n v i c t i o n  is p u n i s h a b l e  b y  a f i n e  o f  n o t  m o r e  t h a n  $10, 000, o r  b y  
i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  s i x  m o n t h s ,  o r  b y  b o t h .  H o w e v e r ,  
u p o n  a  s e c o n d  c o n v i c t i o n  a f t e r  a p r i o r  c o n v i c t i o n  f o r  a  v i o l a t i o n  
c a u s i n g  u a a t h ,  a n  e m p l o y e r  is p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  
$20, 000, o r  b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  o n e  y e a r ,  o r  b y  b o t h .  
T h i s  s u b s e c t i o n  d o e s  n o t  p r e c l u d e  a p r o s e c u t i o n  b r o u g h t  u n d e r  A S

11. a n d  r e n u m b e r  a c c o r d i n g l y .
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D E P A R T M E N T  O F  L A W

C R IM IN A L  D IV IS IO N

M a y  10, 1 9 9 1

WALTER l. HICK EL, GOVERNOR

REPLY 10

'i/c,CRIM INAL D IV IS ION CENTRAL OFF ICE  
P.O. BOX KC
JUNEAU, ALASKA 99811-0310 
PHONE: (907) <IBS-3426

□ OFF ICE  OF SPECIAL PROSECUTIONS  
AND APPEALS 

1031 WEST 4TH AVENUE, SU ITE 310 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

T h e  H o n o r a b l e  N i i l o  K o p o n e n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C S S S H B  33 ( V i o l a t i o n  o f  w o r k p l a c e  s a f e t y  laws)

D e a r  R e p r e s e n t a t i v e  K o p o n e n :

A s  y o u  r e c a l l ,  o n  M a y  6, 1 9 9 1 ,  w e  w r o t e  a l e t t e r  t o  y o u
a b o u t  t h e  a b o v e - r e f e r e n c e d  b i l l ,  " A n  A c t  r e l a t i n g  t o  p e n a l t i e s  f o r
v i o l a t i o n  o f  w o r k p l a c e  s a f e t y  l a w s . "  T h i s  is t o  c l a r i f y  t h a t  a t  
t h a t  t i m e  w e  u n d e r s t o o d  f r o m  y o u r  s t a f f  t h a t  t h e  a m e n d m e n t s  in 
s e c t i o n s  3, 7 a n d  8, c h a n g i n g  t h e  n e c e s s a r y  c u l p a b l e  m e n t a l  s t a t e  
t o  “k n o w i n g l y ” w e r e  e x p e c t e d  t o  b e  d e l e t e d .  P l e a s e  b e  a d v i s e d  t h a t  
t h e  D e p a r t m e n t  o f  L a w  s u p p o r t s  t h i s  d e l e t i o n .

I f  t h e r e  a r e  a n y  q u e s t i o n s  t h a t  w e  m a y  b e  a b l e  t o  a n s w e r ,

p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  u p o n  us.

V e r y  t r u l y  y o u r s ,

C H A R L E S  E. C O L E  

A T T O R N E Y  G E N E R A L

B Y :____________________Q -  l ^ M j u S * r € ^
M a r g o t  0. K n u t h  

A s s i s t a n t  A t t o r n e y  G e n e r a l

03C31 LH
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T h e  H o n o r a b l e  N i i l o  K o p o n e n  . ••

• A l a s k a  S t a t e  L e g i s l a t u r e  •« •' ' . •
p . o .  B o x  v" >•• ‘ \

•> J u n e a u ,  A l a s k a  '- 9 9 8 1 1  ) ■. . .. . • " > .,*v.XV!f;*':V.v'» '■ :J f
r-*. ...... ‘ ' • ' . ‘".'.V .. . *' , • ’ -

rj''- . Re: H B  33 ( P e n a l t i e s  f o r  v i o l .’o f  w o r k p l a c e  s a f e t y  laws)

' . D e a r  R e p r e s e n t a t i v e  K o p o n e n :  1.• V: V*. ? <•*: • * w 1'''* '*?>.*?

T h i s  l e t t e r  is t o  i n d i c a t e  o u r  s u p p o r t  f o r  C S  HB33. (Jud) , 
”MA n  A c t  r e l a t i n g  -to p e n a l t i e s  • f o r  v i o l a t i o n  o f  ""workplace/.safety, 
l a w s , "  a n d  p a r t i c u l a r l y  f o r  s e c t i o n  7  o f  t h e  bill,' w h i c h  a m e n d s  t h e  
c r i m i n a l . p e n a l t i e s  t h a t  m a y .  b e  i m p o s e d  for. w i l f u l  o r  r e p e a t e d

W  v i o l a t i o n s  t h a t  c a u s e  a n  e m p l o y e e 1 s . d e a t h ,  vv. -;/;'!.’ •-'

■ -L rj/lf.. the. d e f e n d a n t  is ' an i n d i v i d u a l ’, t h e  b i l l  m a k e s  t h e
• , c r i m i n a l p e n a l t i e s ,  a s  g r e a t  a s  t h e  c i v i l  p e n a l t i e s .  This, only-

as

t h e  d e f e n d a n t  i s  a n  o r g a n i z a t i o n ' ,  t h e  .'bill m a k e s  

^ ' ’.a v a i l a b l e  "the.,criminal p e n a l t i e s  a l r e a d y  s e t  o u t  f o r  o r g a n i z a t i o n s  
".in A S  1 2 . 5 5 .  A S  1 2 . 5 5 . 0 3 5  (c), r e l a t i n g  t o  f i n e s , was. a m e n d e d  b y  

f ' : t h e  l e g i s l a t u r e  l a s t ’. y e a r . t o  g i v e  „ s e n t e n c i n g  j u d g e s -■ g r e a t e r  
••-...•' d i s c r e t i o n  i n  s e t t i n g  f i n e s  f o r  o r g a n i z a t i o n s . . T h a t  a m e n d m e n t  c a n  
‘ b e  m a d e  e f f e c t i v e  o n l y  -if i t  a p p l i e s - i n  -cases s u c h  a s  t h e s e .  " .

O n c e  a g a i n ,  w e  s u p p o r t  t h i s  b i l l  a n d  t h a n k  y o u  f o r  t h e  
o p p o r t u n i t y  t o  c o m m e n t  o n  it. If. t h e r e  a r e  a n y  q u e s t i o n s  t h a t  w e  
m a y  b e  a b l e  t o  a n s w e r ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  u p o n  us.'

.-̂ »̂  .- - . ( / *  ... . . .. . i .. »
V'1' -• • ::.r-Very t r u l y  y o u r s ,  . .-'

- - C H I L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

B y :

M a r g b t  0. K n u t h  ‘ 
A s s i s t a n t ^ A t t o r n e y  G e n e r a l

s f c j

MOK: mm-046
I
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J i m  Clar.k I

M a y  9, 1 9 9 1  

H o u s e  B i l l  33

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * r * * * * * * * * * * * * * * * *

S e c t i o n  3 a n d  S e c t i o n  7 o f  H o u s e  frill 33 w o u l d  c h a n g e  t h e  
s t a n d a r d  f o r  e m p l o y e r  c i v i l  a n d  c r i m i n a l  c o n d u c t  r e s p e c t i v e l y  f r o m  
" w i l l f u l "  v i o l a t i o n s  to " k n o w i n g "  v i o l a t i o n s .  P r o p o n e n t s  a r g u e  
t h a t  t h e r e  is n o  d i f f e r e n c e  b e t w e e n  t h e  w o r d s  " w i l l f u l "  a n d  
" k n o w i n g , "  s t a t i n g  t h a t  t h e  l a t t e r  w o r d  is u s e d  in t h e  b i l l  b e c a u s e  
it is d e f i n e d  in A l a s k a  s t a t u t e s  w h i l e  t h e  f o r m e r  w o r d  is n o t  

d e f i n e d .

W h i l e  it is t r u e  t h a t  t h e  w o r d  " k n o w i n g l y "  is d e f i n e d  i n  
A l a s k a  l a w  a n d  t h e  w o r d  " w i l l f u l l y "  is n o t  d e f i n e d ,  t h e  t w o  w o r d s  
d o  n o t  c o n n o t e  t h e  s a m e  s t a n d a r d .  A  w i l l f u l  v i o l a t i o n  r e q u i r e s  a 

h i g h e r  s'tandard o f  p r o o f :

" K n o w i n g l y , "  as u s e d  in S e c t i o n  1 0 0 1 ,  r e q u i r e s  o n l y  
t h a t  t h e  d e f e n d a n t  a c t e d  " w i t h  k n o w l e d g e . "  U n i t e d  
S t a t e s  v. M e k j i a n , 5 C i r .  197 5 ,  5 0 5  F , 2 d  1320,
1 3 2 4 ;  M c B r i d e  v. U n i t e d  S t a t e s , 5 C i r .  132 4 ,  225 
F . 2 d  249. " W i l l f u l l y "  m e a n s  t h e  d e f e n d a n t  a c t e d  
" d e l i b e r a t e l y  a n d  w i t h  k n o w l e d g e . "  U n i t e d  S t a t e s  
v. M e k j i a n , s u p r a U n i t e d  S t a t e s  v. P a r t o n , 5 Ci r ,
1 9 7 2 ,  4 6 2  F . 2 d  430, M c B r i d e  v,. U n i t e d  S t a t e s ,

s u p r a .

U n i t e d  b i o i e s  v. S m i t h ,  523 F . 2 d  771, a t  773, 7 7 4  (5th Ci r .  1 9 7 5 )

S / E’d ”lOlIdtD-OSyONf M : 9 T  IS. 0T Aol-J



C h a r l e s  Cole
M a y  9, 1991
Page 2

" K n o w i n g l y "  a n d  " w i l l f u l l y "  a r e  d i f f e r e n t  c o n c e p t s  
o f  m e n s  r e a . In " k n o w i n g l y / "  t h e  e s s e n t i a l  e l e m e n t  
is o n e  o f  k n o w l e d g e ;  in " w i l l f u l l y , "  t h e r e  is t h e  
a d d i t i o n a l  r e q u i r e m e n t  o f  a c t i n g  w i t h  d e l i b e r a t i o n .  
U n i t e d  S t a t e s  v. M e k j i a n , 505 F . 2 d  1 3 2 0  { 5 t h  C i r .
1 9 7 4 ) .  A s  a g e n e r a l  r u l e  a n  a c t  Is d o n e  w i l l f u l l y  

if it is d o n e  v o l u n t a r i l y  a n d  i n t e n t i o n a l l y  a n d  

w i t h  t h e  s p e c i f i c  i n t e n t  t o  d o  s o m e t h i n g  t h a t  t h e  
l a w  f o r b i d s .  D e v i t t  & B l a c k m o r e , s u p r a  § 1 4 . 0 6 ,
T o  e s t a b l i s h  s p e c i f i c  i n t e n t ,  t h e  p r o s e c u t i o n  m u s t  
p r o v e  t h e  d e f e n d a n t  k n o w i n g l y  d i d  a n  a c t  w h i c h  l a w  
f o r b i d s ,  p u r p o s e l y  i n t e n d i n g  t o  v i o l a t e  t h e  l a w .

( e m p h a s i s  a d d e d )  R e c o r d  R e v o l u t i o n  No. 6, Inc. v. C i t y  o f  P a r m a ,  
O h i o , 4 9 2  F. S u p p .  1 1 5 7 ,  at 1 1 7 5  n . 1 0 .  (N.D. O h i o  1 9 8 0 ) .

S i n c e  " w i l l f u l l y "  c o n n o t e s  p u r p o s e  a n d  i n t e n t ,  t h e  
c o r r e c t  s u b s t i t u t i o n  f o r  it a m o n g  t h o s e  w o r d s  w h i c h  a r e  d e f i n e d  i n  

t h e  A l a s k a  c r i m i n a l  c o d e  is " i n t e n t i o n a l l y , "  n o t  " k n o w i n g l y . "

(1) A  p e r s o n  a c t s  " i n t e n t i o n a l l y "  w i t h  r e s p e c t  t o  
a r e s u l t  d e s c r i b e d  b y  a p r o v i s i o n  o f  l a w  d e f i n i n g  
a n  o f f e n s e  w h e n  t h e  p e r s o n ' s  c o n s c i o u s  o b j e c t i v e  is 
t o  c a u s e  t h a t  r e s u l t ;  w h e n  i n t e n t i o n a l l y  c a u s i n g  a  
p a r t i c u l a r  r e s u l t  is a n  e l e m e n t  of a n  o f f e n s e ,  t h a t  
.i n t e n t  n e e d  n o t  b e  t h e  p e r s o n ' s  o n l y  o b j e c t i v e ;

A S  1 1 . 8 1 . 9 0 0 ( a ) ( 1 ) .  S u b s t i t u t i n g  t h e  d e f i n e d  w o r d  " i n t e n t i o n a l l y "  
f o r  t h e  u n d e f i n e d  w o r d  " w i l l f u l l y , "  i n s t e a d  o f  s u b s t i t u t i n g  the- 
d e f i n e d  w o r d  " k n o w i n g l y "  f o r  t h e  u n d e f i n e d  w o r d  " w i l l f u l l y "  (as is 
d o n e  i n  H B  33) m a k e s  s e n s e  w h e n  o n e  c o n s i d e r s  h o w  " i n t e n t i o n a l l y "  
a n d  " k n o w i n g l y "  a r e  u s e d  i n  t h e  law:

M o d e r n  p e n a l  c o d e s  h a v e  c o n s i s t e n t l y  f o l l o w e d  t h e  
l e a d  o f  t h e  M o d e l  P e n a l  C o d e  b y  u t i l i z i n g  o n l y  f o u r  

c u l p a b l e  m e n t a l  s t a t e s  a n d  b y  d e f i n i n g  t h e m  in a 
s u b s t a n t i a l l y  s i m i l a r  wa y .

T h e  b a s i c  d i s t i n c t i o n  b e t w e e n  a p e r s o n  w h o  
a c t s  " p u r p o s e l y "  ( " i n t e n t i o n a l l y " )  a n d  o n e  w h o  
a c t s  " k n o w i n g l y "  is t h a t  t h e  f o r m e r  a c t o r  
d e s i r e s  to e n g a g e  i n  a g i v e n  c o n d u c t  ( w h i c h  
h a p p e n s  to a m o u n t  t o  a c r i m e ) ,  o r  d e s i r e s  b y  
h i s  c o n d u c t  to c a u s e  a p r o h i b i t e d  h a r m f u l  
r e s u l t ,  w h i l e  t h e  l a t t e r  a c t o r  is m e r e l y  a w a r e  
t h a t  h e  is e n g a g i n g  i n  a g i v e n  c o n d u c t  ( w h i c h  
h a p p e n s  to a m o u n t  t o  a c r i m e ) ,  or is a w a r e  
a g a i n  a n d  is p r a c t i c a l l y  c e r t a i n  t h a t  h i s

~101Idy0-0?H-0K|f ST :0T Tb, 0T AfcJW



c o n d u c t  w i l l  c a u s e  a p r o h i b i t e d ,  h a r m f u l  

r e s u l t .

( e m p h a s i s  a d d e d )  S t a t e  v. P i n e r o , 7 7 8  P . 2d 7 0 4  , a t  7 1 3  n . 7  ( H A  

1 9 8 9 ) .

In s h o r t ,  if t h e  w o r d  " w i l l f u l l y "  is to b e  s u b s t i t u t e d  
f o r  a d e f i n e d  w o r d  in t h e  A l a s k a  S t a t u t e s  w i t h o u t  c h a n g i n g  i t s  
e s s e n t i a l  m e a n i n g ,  t h e n  t h e  w o r d  " w i l l f u l l y "  s h o u l d  be c h a n g e d  t o  
" i n t e n t i o n a l l y " ;  it s h o u l d  n o t  b e  c h a n g e d  to " k n o w i n g l y , "  w h i c h  
r e q u i r e s  a l e s s e r  s t a n d a r d  o f  i n t e n t  and, t h e r e f o r e ,  a l e s s e r  

s t a n d a r d  o f  p r o o f .

C h arles Cole
M a y  9, 1991
Page 3
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WALTER J. HICKEL. GOVERNOR

I I E P A U T M E N T  O F  L A O O B l P.O . BOX 21149
JUNEAU, ALASKA 99802-1149
PHONE: (907) 465-2700OFFICE OF THE COMMISSIONER
FAX: (907) 465-2784

A p r i l  28, 1 9 9 2

T h e  H o n o r a b l e  R i c k  H a l f o r d  
C h a i r ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  H a l f o r d :

T h a n k  y o u  f o r  m e e t i n g  w i t h  t h e  D e p a r t m e n t ' s  D e p u t y  C o m m i s s i o n e r  
c o n c e r n i n g  S C S  C S S S H B  3 3 ( L & C ) ,  " A n  A c t  r e l a t i n g  to p e n a l t i e s  f o r  
v i o l a t i o n  o f  v / o r k p l a c e  s a f e t y  lav/s; a n d  a s s e s s i n g  c o s t s  f o r  a n  
e m p l o y e r ' s  f a i l u r e  t o  a p p e a r  at c e r t a i n  h e a r i n g s  o f  t h e  O S H  R e v i e w  
B o a r d . "  I a m  w r i t i n g  t o  r e q u e s t  t h a t  y o u  s c h e d u l e  t h e  b i l l  f o r  a 
h e a r i n g  b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .

T h e  l e g i s l a t i o n  is i n t e n d e d  to b r i n g  t h e  S t a t e  o f  A l a s k a  i n t o  
c o m p l i a n c e  w i t h  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A c t .  
P a s s a g e  of S C S  C S S S H B  3 3 ( L & C )  w i l l  a l s o  r e s u l t  i n  a d d i t i o n a l  s t a t e  
r e v e n u e s  as r e f l e c t e d  i n  t h e  D e p a r t m e n t ' s  f i s c a l  n o t e  w h i c h  w a s  
s u b m i t t e d  M a r c h  31, 1 9 9 2 .  A  c o p y  o f  t h e  f i s c a l  n o t e  is e n c l o s e d  
f o r  y o u r  i n f o r m a t i o n .

I a m  a l s o  e n c l o s i n g  a n  a m e n d m e n t  w h i c h  t h e  c o m m i t t e e  m a y  w a n t  to 
c o n s i d e r .  T h e  a m e n d m e n t  is n o t  t h e  r e s u l t  o f  a c o n c e r n  a b o u t  
c o m p l i a n c e  w i t h  f e d e r a l  la w .  H o w e v e r ,  r e f e r e n c e  t o  A l a s k a ' s  
C r i m i n a l  Law, i n  t h e  c r i m i n a l  p e n a l t i e s  s e c t i o n  o f  t h e  s t a t e ' s  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  law, w o u l d  i n d i c a t e  t h a t  t h e  S t a t e  
o f  A l a s k a  h a s  t h e  a b i l i t y  t o  p r o s e c u t e  s u c h  c a s e s  u n d e r  T ^ t l e  11 
w h e n  it is a p p r o p r i a t e .

I u r g e  y o u r  c o n s i d e r a t i o n  o f  m y  r e q u e s t  t o  s c h e d u l e  S C S  C S S S H B  33 
(L&C) b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  P l e a s e  d o  n o t  
h e s i t a t e  to c o n t a c t  m y  S p e c i a l  A s s i s t a n t ,  A r b e  W i l l i a m s ,  i f  y o u  
w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h i s  l e g i s l a t i o n .  
T h a n’: y o u .

S i n c e r e l y ,

C
C o m m i s s i o n e r

E n c l o s u r e s  
C W M :k h

DOL LETTER
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/ WALTER J. HJCKEL, GOVERNOR

tOFFICE OF THE COMMISSIONER i
M a r c h  25, 1992

I I E P A I t T M K N T  O F P O. BOX 211-10
JUNEAU, ALASKA 991)02-1 NO
PHONE: (907) >165-2700

FAX: (907) -165-270-1

T h e  H o n o r a b l e  R i c k  H a l f o r d  
C h a i r ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

Dear Senator Halford:

T h i s  l e t t e r  is to a f f i r m  t h e  D e p a r t m e n t  of L a b o r ' s  s u p p o r t  f o r  
S e n a t e  C o m m i t t e e  S u b s t i t u t e  f o r  C o m m i t t e e  S u b s t i t u t e  f o r  S p o n s o r  
S u b s t i t u t e  f o r  H o u s e  B i l l  Mo. 3 3 ( L & C ) ,  " A n  A c t  r e l a t i n g  to 
p e n a l t i e s  f o r  v i o l a t i o n  of w o r k p l a c e  s a f e t y  l a w s ;  a n d  a s s e s s i n g  
c o s t s  f o r  a n  e m p l o y e r ' s  f a i l u r e  to a p p e a r  at c e r t a i n  h e a r i n g s  o f  
t h e  O S H A  R e v i e w  B o a r d . "  T h e  b i l l  w a s  c o n s i d e r e d  b y  t h e  S e n a t e  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  a n d  w a s  r e f e r r e d  t o  t h e  J u d i c i a r y  
C o m m i t t e e  i n  F e b r u a r y .

T h e  b i l l ' s  i n t e n t  is to b r i n g  t h e  S t a t e  o f  A l a s k a  i n t o  c o m p l i a n c e  
w i t h  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A c t .  N o n c o m p l i a n c e  
w i t h  O S H A  w i l l  j e o p a r d i z e  A l a s k a ' s  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  
p r o g r a m .  A s  t h e  b i l l  w a s  a m e n d e d  i n  S e n a t e  L a b o r  a n d  C o m m e r c e ,  it 
m u s t  b e  r e t u r n e d  to t h e  H o u s e  f o r  c o n c u r r e n c e .  C o n s e q u e n t l y ,  it is 
i m p o r t a n t  t h a t  it b e  h e a r d  b y  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  at t h e  
e a r l i e s t  p o s s i b l e  d a t e .

I urcre y o u r  c o n s i d e r a t i o n  of m y  r e q u e s t  to s c h e d u l e  S C S  C S S S H B  33 

(L&C) b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  P l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  m y  S p e c i a l  A s s i s t a n t ,  A r b e  W i l l i a m s ,  if y o u  
w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h i s  l e g i s l a t i o n .  
T h a n k  y o u .

S i n c e r e l y ,

C \ W . M a h l e n  
C o m m i s s i o n e r

CWM.-kh

DOL LETTER OF SUPPORT
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D E P A R T M E N T  O F  L A B O R

OFFICE GF THE COMMISSIONER
M a y  8, 1 9 9 1
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WALTER J . HICKEL, GOVERNOR

P.O. POX 21149
JUNEAU, ALASKA 99892-1149
PHONE: (907) 465-2700

FAX: (907) 465-2704

T h e  H o n o r a b l e  N i i l o  K o p o n e n  

A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  K o p o n e n :

T h i s  is t o  r e a f f i r m  t h e  D e p a r t m e n t  o f  L a b o r ' s  s t r o n g  s u p p o r t  for 
C S S S  HB 33 ( J u d ) , w h i c h  i n c r e a s e s  t h e  p e n a l t i e s  f o r  o c c u p a t i o n a l  

s a f e t y  a n d  h e a l t h  v i o l a t i o n s .

A s  y o u  k n o w ,  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s ­
t r a t i o n ' s  c i v i l  p e n a l t i e s  w e r e  i n c r e a s e d  in l a t e  1990, a n d  A l a s k a  
is r e q u i r e d  t o  b r i n g  i t s  p e n a l t i e s  i n t o  l i n e  w i t h  t h e m .  A c c o r d ­

in g l y ,  p a s s a g e  o f  t h e  c i v i l  p e n a l t y  p r o v i s i o n s  in H o u s e  B i l l  33 
( S e c t i o n s  3, 4, 5, 6, a n d  9) is n e e d e d  to a s s u r e  t h a t  o u r  s t a t e -  
o p e r a t e d  s a f e t y  a n d  h e a l t h  p r o g r a m  is n o t  j e o p a r d i z e d .

A l t h o u g h  t h e  c r i m i n a l  p e n a l t y  p r o v i s i o n s  i n  t h e  b i l l  ( S e c t i o n s  2, 

7, a n d  8) a r e  n o t  r e q u i r e d  t o  c o n f o r m  to f e d e r a l  law, t h e y ,  too, 
a r e  i n t e n d e d  t o  s e r v e  as a d e t e r r e n t  t o  w o r k p l a c e  s a f e t y  a n d  
h e a l t h  h a z a r d s .  A l a s k a ' s  c i v i l  a n d  c r i m i n a l  p e n a l t i e s  h a v e  n o t  
c h a n g e d  s i n c e  e n a c t m e n t  o f  t h e  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  l a w  

i n  1973.

S e c t i o n  1 o f  t h e  b i l l  p r o v i d e s  t h a t  e m p l o y e r s  w h o  f a i l  t o  a p p e a r  
w i t h o u t  g o o d  c a u s e  a t  a n  O S H  R e v i e w  B o a r d  h e a r i n g  m a y  b e  o r d e r e d  
b y  t h e  B o a r d  to p a y  a l l  r e a s o n a b l e  e x p e n s e s  i n c u r r e d  b y  t h e  
B o a r d .  S i n c e  a h e a r i n g  b e f o r e  t h e  B o a r d  is s c h e d u l e d  a t  a n  
e m p l o y e r ' s  s p e c i f i c  r e q u e s t ,  i t  is a p p r o p r i a t e  f o r  t h e  e m p l o y e r  

t o  a p p e a r  a t  t h e  h e a r i n g .

I u r g e  y o u r  c o n t i n u e d  e f f o r t  t o  s e c u r e  p a s s a g e  o f  H o u s e  B i l l  33 

t h i s  y e a r .

T h a n k  you.

N a n c y  B e a r  Us^era 
C o m m i s s i o n e r /

07-G9LH



D E P A R T M E N T  O F  L A B O R  
R E S P O N S E  T O  Q U E S T I O N S  R E L A T E D  T O  

S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO'. 3 3 

H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

1. W h a t  a r e  t h e  f u n d i n g  s o u r c e s  f o r  t h e  A l a s k a  O c c u p a t i o n a l  
S a f e t y  a n d  H e a l t h  P r o g r a m ?

T h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  p r o g r a m  is f u n d e d  b y  
t h r e e  s o u r c e s  o f  m o n i e s :  a f e d e r a l  g r a n t  t h a t  o r o v i d e s  50 p e r c e n t  
m a t c h i n g  f u n d s  f o r  e n f o r c e m e n t  a n d  t r a i n i n g  a c t i v i t i e s ;  a f e d e r a l  
c o n t r a c t  t h a t  p r o v i d e s  9 0  p e r c e n t  m a t c h i n g  f u n d s  f o r  p r i v a t e  
c o n s u l t a t i o n  a c t i v i t i e s ;  a n d  s t a t e  g e n e r a l  f u n d  m o n i e s  f o r  a 
p o r t i o n  o f  e n f o r c e m e n t  a n d  c o n s u l t a t i o n  a c t i v i t i e s  a n d  f o r  w o r k e r  
c e r t i f i c a t i o n  p r o g r a m s .

I n  F i s c a l  y e a r  1 9 9 1 ,  t h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  
b u d g e t  is a s  f o l l o w s :

F e d e r a l  2 3 (g) g r a n t :  $ 1 , 1 3 8 , 5 0 0  w h i c h  r e q u i r e s  $ 1 , 1 3 8 , 5 0 0  in 
s t a t e  m a t c h i n g  m o n i e s .  F e d e r a l  7 ( c ) ( 1 )  c o n t r a c t :  $ 3 0 8 , 1 0 0  w h i c h  
r e q u i r e s  $ 3 2 , 9 0 0  i n  s t a t e  m a t c h i n g  m o n i e s .  S t a t e  G e n e r a l  f u n d  
m o n i e s : $ 7 0 5 , 8 0 0 .  T o t a l :  F e d e r a l  f u n d s  $ 1 , 4 4 6 , 6 0 0  a n d  s t a t e  
m o n i e s  $ 1 , 8 7 7 , 2 0 0 .  T o t a l  b u d g e t :  $ 3 , 3 2 3 , 8 0 0 .

I n  F i s c a l  Y e a r  1 9 9 2 ,  t h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  
b u d g e t  is r e q u e s t i n g  t h e  f o l l o w i n g :

F e d e r a l  2 3 ( g )  g r a n t :  $ 1 , 1 5 9 , 3 0 0 ;  f e d e r a l  7 ( c ) ( 1 ) ,  $ 3 3 6 , 6 0 0 ;  
( t o t a l  f e d e r a l  m o n i e s  $ 1 , 4 9 5 , 9 0 0 )  a n d  s t a t e  m a t c h i n g  a n d  g e n e r a l  
f u n d s  $ 1 , 9 1 0 , 5 0 0 .  T o t a l  r e q u e s t :  $ 3 , 4 0 6 , 4 0 0 .

2. W h a t  w o u l d  b e  t h e  s o c i a l  i m p a c t  o f  t r a n s f e r r i n g  t h e  s t a t e ' s  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  j u r i s d i c t i o n  b a c k  t o  t h e  f e d e r a l  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n ?

T h e  m a j o r  s o c i a l  i m p a c t  w i l l  b e  l e s s  p r o t e c t i o n  f o r  A l a s k a  
w o r k e r s  f r o m  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  h a z a r d s .  T h e  S t a t e  
h a s  a s t a f f  o f  16 e n f o r c e m e n t  c o m p l i a n c e  o f f i c e r s  a n d  n i n e  s a f e t y  
a n d  h e a l t h  c o n s u l t a n t s .  F e d e r a l  O S H A ' s  s t a f f i n g  b e n c h m a r k  f o r  
A l a s k a  is f o r  9 e n f o r c e m e n t  c o m p l i a n c e  o f f i c e r s .  F e d e r a l  O S H A  

d o e s  n o t  o f f e r  a n y  c o n s u l t a t i v e  a n d  t r a i n i n g  s e r v i c e s  a n d  
t h e r e f o r e ,  t h e  c o n s u l t a t i v e  a n d  t r a i n i n g  s e r v i c e s  c u r r e n t l y  
a v a i l a b l e  t o  e m p l o y e r s  w o u l d  b e  g r e a t l y  d i m i n i s h e d .  A l s o  F e d e r a l  

O S H A  d o e s  n o t  h a v e  j u r i s d i c t i o n  o v e r  S t a t e  a n d  l o c a l  g o v e r n m e n t  
e m p l o y m e n t  a n d  t h e r e f o r e ,  a p p r o x i m a t e l y  5 0 , 0 0 0  A l a s k a n  w o r k e r s  
( a l m o s t  2 0  p e r c e n t  o f  t h e  A l a s k a n  w o r k f o r c e )  w o u l d  b e  w i t h o u t  a n y  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  p r o t e c t i o n .

T h e r e  w i l l  a l s o  b e  l e s s  s e n s i t i v i t y  t o  o c c u p a t i o n a l  s a f e t y  a n d  
h e a l t h  i s s u e s  t h a t  a r e  u n i q u e  t o  A l a s k a ' s  w o r k  s i t e s .  F o r  
e x a m p l e ,  t h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  a g e n c y  h a s  
w o r k e d  c l o s e l y  w i t h  t h e  l o g g i n g  i n d u s t r y  t o  d e v e l o p  s a f e t y  a n d  
h e a l t h  s t a n d a r d s  t h a t  a d d r e s s  t h e  h a z a r d s  o f  w o r k i n g  i n  t h e  

r u g g e d  t e r r a i n  o f  S o u t h e a s t  A l a s k a  a n d  is p r o v i d i n g  s a f e t y  
t r a i n i n g  p r o g r a m s  s p e c i f i c a l l y  g e a r e d  t o  the. n e e d s  o f  t h e  A l a s k a n



l o g g i n g  i n d u s t r y .  A  p r o g r a m  r u n  f r o m  W a s h i n g t o n  D.C. w o u l d  b e  
u n l i k e l y  t o  p r o v i d e  s u c h  a s s i s t a n c e  a s  t h e y  m u s t  c o v e r  i n d u s t r y  
o n  a n a t i o n w i d e  b a s i s  a n d  w o u l d  n o t  f i t  t h e i r  p r o g r a m s  t o  m e e t  
t h e  d i f f e r e n t  n e e d s  o f  e a c h  S t a t e .

3. W h a t  t y p e  o f  a d m i n s t r a t i v e  p r o c e d u r e s  w i l l  b e  u s e d  b y  t h e  
A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  P r o g r a m  to a d j u s t  
p e n a l t i e s ?

T h e  D e p a r t m e n t  o f  L a b o r  u s e s  a n  a d m i n i s t r a t i v e  p r o c e d u r e  t o  
a d j u s t  p e n a l t i e s  o f  v i o l a t i o n s  s o  t h a t  t h e r e  is a s l i d i n g  s c a l e  
d e p e n d i n g  o n  t h e  g r a v i t y  o f  t h e  v i o l a t i o n ,  t h e  s i z e  o f  t h e  
e m p l o y e r ' s  b u s i n e s s ,  t h e  g o o d  f a i t h  o f  t h e  e m p l o y e r  in c o r r e c t i n g  
v i o l a t i o n s ,  a n d  t h e  h i s t o r y  o f  t h e  e m p l o y e r ' s  p r e v i o u s  

v i o l a t i o n s .

If S S H B  33 is e n a c t e d ,  t h e  D e p a r t m e n t  w o u l d  u s e  t h e  s a m e  o r  
s i m i l a r  p r o c e d u r e s  t h a t  f e d e r a l  O S H A  u s e s  t o  a d j u s t  p e n a l t i e s .
T h e  f o l l o w i n g  a r e  e x a m p l e s  o f  h o w  t h e  p e n a l t i e s  w o u l d  b e  

a d j u s t e d :

E x a m p l e  # 1: A n  e m p l o y e r  w i t h  f i v e  e m p l o y e e s  is c i t e d  f o r  a 
s e r i o u s  v i o l a t i o n  f o r  a l l o w i n g  e m p l o y e e s  to b e  e x p o s e d  t o  a n  
u n g u a r d e d  c h a i n  a n d  s p r o c k e t .  A s  t h i s  v i o l a t i o n  w o u l d  b e  
c o n s i d e r e d  t o  r e s u l t  in a l o w  p r o b a b i l i t y  o f  d e a t h  o r  b r o k e n  
b o n e s ,  t h e  a g e n c y  w o u l d  s t a r t  b y  c u t t i n g  t h e  m a x i m u m  $ 7 , 0 0 0  
p e n a l t y  b y  50 % .  T h i s  w o u l d  r e s u l t  in a n  u n a d j u s t e d  p e n a l t y  o f  
$ 3 , 5 0 0 .  T h e  a g e n c y  w o u l d  t h e n  a d j u s t  t h i s  p e n a l t y  f u r t h e r  b y  
p r o v i d i n g  a r e d u c t i o n  o f  60 p e r c e n t  f o r  t h e  s i z e  o f  t h e  e m p l o y e r ;  
a r e d u c t i o n  o f  25 p e r c e n t  f o r  g o o d  f a i t h  if t h e  e m p l o y e r  c o r r e c t s  

t h e  h a z a r d  i m m e d i a t e l y ;  a n d  a r e d u c t i o n  of 10 p e r c e n t  if t h e  
e m p l o y e r  h a s  n o t  b e e n  p r e v i o u s l y  c i t e d  f o r  a s e r i o u s ,  w i l l f u l  o r  
r e p e a t e d  v i o l a t i o n .  T h e  " u n a d j u s t e d "  p e n a l t y  o f  $ 3 , 5 0 0  w o u l d ,  
t h e r e f o r e ,  b e  l o w e r e d  b y  9 5 %  t o  a f i n a l  p e n a l t y  o f  $17 5 .

E x a m p l e  # 2: E m p l o y e e s  a r e  w o r k i n g  in a 10 f e e t  d e e p  t r e n c h ,  
l a y i n g  a s e w e r  l i n e .  T h e  t r e n c h  is u n s h o r e d  a n d  t h e r e  is n o  
s l o p i n g .  A s  t h i s  h a z a r d  w i l l  r e s u l t  in a h i g h  p r o b a b i l i t y  o f  
d e a t h  d u e  t o  s u f f o c a t i o n ,  a s p h y x i a t i o n ,  o r  b r o k e n  b o n e s  s h o u l d  a 
c a v e - i n  o c c u r ,  t h e  D e p a r t m e n t  w o u l d  n o t  p r o v i d e  a n y  r e d u c t i o n  f o r  
t h e  g r a v i t y  o f  t h e  v i o l a t i o n  a n d  w o u l d  s t a r t  w i t h  a $ 7 , 0 0 0  
u n a d j u s t e d  p e n a l t y .  T h e  e m p l o y e r  e m p l o y s  50 e m p l o y e e s .  T h e  
D e p a r t m e n t  w o u l d  p r o v i d e  a 40 p e r c e n t  r e d u c t i o n  f o r  s i z e  o f  t h e  
e m p l o y e r  b u t  w o u l d  n o t  p r o v i d e  a n y  r e d u c t i o n  f o r  g o o d  f a i t h  o r  

f o r  h i s t o r y  b e c a u s e  t h e  e m p l o y e r  h a d  b e e n  c i t e d  f o r  s e v e r a l  o t h e r  
v i o l a t i o n s  o n  a n  i n s p e c t i o n  s i x  m o n t h s  p r i o r  t o  t h i s  i n s p e c t i o n .  
T h e  " u n a d j u s t e d "  p e n a l t y  o f  $ 7 , 0 0 0  w o u l d ,  t h e r e f o r e ,  b e  l o w e r e d  

b y  4 0 %  t o  a f i n a l  p e n a l t y  o f  $ 4 , 2 0 0 .

T h e  a b o v e  a r e  t w o  e x a m p l e s  o f  t h e  p e n a l t y  c a l c u l a t i o n  p r o c e d u r e s  
t h a t  w o u l d  b e  u s e d  f o r  " s e r i o u s "  v i o l a t i o n s .  I f  t h e  d e p a r t m e n t  

f o u n d  a w i l l f u l  v i o l a t i o n  t h a t  c a u s e d  t h e  d e a t h  o f  o n e  o r  m o r e  
e m p l o y e e s ,  n o  p e n a l t y  r e d u c t i o n  w o u l d  b e  p r o v i d e d  a n d  a p e n a l t y  

o f  $ 7 0 , 0 0 0  w o u l d  b e  a s s e s s e d .
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U.S. Department of Labor Occupational Salary & Health Ad/n/Vuatj/iljofl

Refer to: FSO/SND
AKSTP 2-1.163

April 30, 1992

The Honorable Charles W. Mahlen 
Commissioner, Alaska Department of Labor 
P.O. Box 21149 
Juneau, AK 99802-1149
Dear Commissioner Mahlen:.
This is in reference to Alaska House Bill (HB) 33 addressing proposed penalty legislation for- 
the State 18(b) program. Regional and OSHA National Office review of the HB has been 
ongoing for the past several weeks. I have attached a copy of the memorandum from our 
National Office dated April 21, 1992, about HB 33 for your review and. appropriate action.
Essentially, review of HB-33 has resulted in the following issues for your consideration:

— • AKOSH criminal provisions at AS 18.60.095(f) should provide maximum monetary
penalties equivalent to those available under federal OSHA as found in section 17(g) of 
the OSH Act; and

— the penalty and prison term levels should be stated .in the text.
Although,.all other sections of HB 33 are acceptable, it could be concluded that modifying 
Alaska’s current provisions under AS 18.60.095(f) may jeopardize Alaska’s at least as effective 
status regarding penalties. Please be aware, however, it is imperative Alaska enact into law the 
seven-fold civil penalty provisions of HB 33 during the current Alaska Iegislatiye session.
If there ate questions, or you would like to discuss this matter iu more detail, please contact me.

Sincerely,

James W . Lake 
Regional Administrator

Enclosure

$ -
;....

ccr. Randy Carr, Acting Director, w/enclosure 
Richard Arab, Deputy Director, w/enclosure 
Bany Noll, Ana

-

U.S. D0L LETTER



U . S .  D e p a r t m e n t  o f  L a b o r Occupational Safety and Health Administration 
Washington, D.C. 20210 .. • 1.

Reply to the Attention of:

»• I

J

i •

apr 2 i m
M E M O R A N D U M  F O R : J A M E S  W. L A K E  

• R e g i o n a l  A d m i n i s t r a t o r  - X

T H R O U G H :

F R O M : d b a R U C E  KILlfiENBRAND, D i r e c t o r  

/c'!F e d e r a l - S t a t e  O p e r a t i o n s

S U B J E C T : A l a s k a ' s  P r o p o s e d  P e n a l t y  L e g i s l a t i o n

T h i s  o f f i c e  a n d  t h e  O f f i c e  o f  t h e  S o l i c i t o r  h a v e  r e v i e w e d  
A l a s k a ' s  p r o p o s e d  p e n a l t y  l e g i s l a t i o n ,  H B  33. A s  y o u  k n o w ,  i t  
c o n t a i n s  s e v e r a l  d i f f e r e n c e s  f r o m  t h e  F e d e r a l .  T w o  s e c t i o n s  o f  
t h e  b i l l  a r e  m o r e  s t r i n g e n t :  s e c t i o n  1 u n i l a t e r a l l y  i n c r e a s e s

t h e  p e n a l t y  f o r  u n a u t h o r i z e d  a d v a n c e  n o t i c e  o f  i n s p e c t i o n  f r o m  

$ 1 , 0 0 0  t o  $ 7 , 0 0 0 ,  a n d  s e c t i o n  2 a l l o w s  t h e  R e v i e w  B o a r d  t o  o r d e r  

a n  e m p l o y e r  t o  p a y  a l l  e x p e n s e s  f o r  a h e a r i n g  a t  w h i c h  h e  f a i l e d  
t o  a p p e a r .  T w o  o t h e r  s e c t i o n s  a l s o  c o n t a i n  d i f f e r e n c e s .  S e c t i o n  
3 s t a t e s  t h a t  A l a s k a  " s h a l l  a s s e s s  a  m i n i m u m  p e n a l t y  o f  
$ 5 , 0 0 0 " . . .  " e x c e p t - w h e n  a  s e t t l e m e n t  is n e g o t i a t e d . " S i n c e  t h i s  
a d d e d  p h r a s e  s i m p l y  r e f l e c t s  O S K A ' s  a c t u a l  p r o c e d u r e s ,  it d o e s  
n o t  p o s e  a  p r o b l e m .  P r o p o s e d  p e n a l t i e s ,  e v e n  m i n i m u m  $ 5 , 0 0 0  
p e n a l t i e s ,  c a n  b e  r e v i s e d  d o w n w a r d  a s  a r e s u l t  o f  i n f o r m a l  
s e t t l e m e n t s .  T h e  D i r e c t o r a t e  o f  C o m p l i a n c e  P r o g r a m m i n g  a g r e e s  

w i t h  t h i s  a s s e s s m e n t .

A l a s k a ' s  p r o p o s e d  u n i l a t e r a l  c h a n g e  t o  its- c u r r e n t l y  i d e n t i c a l  

c r i m i n a l  p e n a l t i e s  i n  A S  1 8 . 6 0 . 0 9 5 ( f ) ,  h o w e v e r ,  ( s e c t i o n  7 o f  t h e  

b i l l )  d o e s  m a k e  t h a t  s e c t i o n  l e s s  e f f e c t i v e  t h a n  s e c t i o n  1 7 ( c )  o f  

t h e  O S H ' A c t .  A  p e r s o n  w h o  k n o w i n g l y  m a k e s  a  f a l s e  s t a t e m e n t ,  

e t c . ,  " i s  g u i l t y  o f  u n s w o r n  f a l s i f i c a t i o n " .  T h i s  i s  a C l a s s  A

r e c e i v e  a p e n a l t y  o f  n o t  m o r e  t h a n  $ 5 , 0 0 0  a n d / o r  n o t  m o r e  t h a n  
o n e  y e a r  i n  p r i s o n  ( s e c t i o n  1 1 . 5 6 . 2 1 0 ,  A l a s k a  C r i m i n a l  L a w ,  a n d  
s e c t i o n s  1 2 . 5 5 . 0 3 5  a n d  1 2 - 5 5 . 1 3 5 ,  A l a s k a  C o d e . o f  C r i m i n a l  

P r o c e d u r e ) .  T h e  F e d e r a l  n u m b e r s  a r e  n o t  m o r e  t h a n  $ 1 0 , 0 0 0  a n d / o r  
s i x  m o n t h s  i n  p r i s o n .  M o r e o v e r ,  u n d e r  t h e  F e d e r a l  S e n t e n c i n g  
R e f o r m  A c t  (18 U S C  3 5 7 1 ) ,  c r i m i n a l  m o n e t a r y  p e n a l t i e s  a r e  
a v a i l a b l e  i n  c a s e s  u n d e r  t h e  O S H  A c t  i n  a m o u n t s  l a r g e r  t h a n  t h o s e  

s e t  f o r  t h e  A c t .  F o r  e x a m p l e ,  a n  i n d i v i d u a l  c o n v i c t e d  u n d e r  
s e c t i o n  1 7 ( g )  o f  t h e , O S H  A c t  i s  s u b j e c t  t o  a  m a x i m u m  c r i m i n a l  
p e n a l t y  o f  $ 1 0 0 , 0 0 0  u n d e r  t h e  S e n t e n c i n g  R e f o r m  A c t .  H i g h e r  

p e n a l t i e s  a r e  a v a i l a b l e  f o r  o r g a n i z a t i o n s .
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A l t h o u g h  A l a s k a  a l l o w s  a  o n e  y e a r  p r i s o n  t e r m  i n s t e a d  o f  a 

m a x i j u m  s i x  m o n t h  t e r m ,  i t  a l s o  a l l o w s  a m a x i m u m  p e n a l t y  o f  o n l y  

$ 5 , 0 0 0 ,  w h i c h  i s  h a l f  t h e  p e n a l t y  l e v e l  a l l o w e d  u n d e r  t h e  O S K  
A c t ,  a n d  o n l y  a  f r a c t i o n  o f  t h a t  a l l o w e d  u n d e r  t h e  S e n t e n c i n g  
R e f o r m  A c t .  A l t h o u g h  t h e  m a t t e r  h a s  n o t  y e t  b e e n  d e f i n i t i v e l y  
r e s o l v e d  b y  O S H A ,  i t  i s  t h e  v i e w  o f  t h i s  o f f i c e  t h a t  S t a t e  O S H A  
c r i m i n a l  p r o v i s i o n s  s h o u l d  p r o v i d e  m a x i m u m  m o n e t a r y  p e n a l t i e s  

e q u i v a l e n t  t o  t h o s e  a v a i l a b l e  u n d e r  F e d e r a l  O S H A .  A t  a  m i n i m u m ,  
u n t i l  t h i s  m a t t e r  i s  r e s o l v e d ,  A l a s k a ' s  m o n e t a r y  p e n a l t i e s ,  s h o u l d  
r e f l e c t  t h e  a m o u n t s  i n  t h e  O S H  A c t .  W e  s h o u l d  a l s o  p o i n t  o u t  
t h a t ,  i n  a c t u a l  p r a c t i c e ,  m o n e t a r y  f i n e s  r a t h e r  t h a n  p r i s o n  

s e n t e n c e s  a r e  i m p o s e d  i n  t h e  v a s t  m a j o r i t y  o f  c r i m i n a l  c a s e s .

F o r  t h i s  r e a s o n ,  t h e  p o s s i b i l i t y  o f  a ' p r i s o n  s e n t e n c e  c a n n o t  b e  
s u b s t i t u t e d  f o r  p e n a l t y  m a x i m u m s  c o m p a r a b l e  t o  t h e  F e d e r a l .

O u r  o t h e r  c o n c e r n  w i t h  t h i s  " u n s w o r n  f a l s i f i c a t i o n "  s e c t i o n  is 
t h a t  t h e  p e n a l t y  a n d  p r i s o n  t e r m  l e v e l s  a r e  n o t  s t a t e d  i n  t h e  
t e x t ;  n o t  e v e n  a  r e f e r e n c e  i s  g i v e n .  T h i s  g i v e s  i n a d e q u a t e  
n o t i c e  o f  w h a t  t h e  s a n c t i o n s  a r e .

T h e r e f o r e ,  w e  c o n c l u d e  t h a t  m o d i f y i n g  t h e  s t a t e ' s  c u r r e n t  

p r o v i s i o n s  a t  A S  1 8 . 6 0 . 0 9 5 ( f )  w o u l d  j e o p a r d i z e  A l a s k a ' s  A L A E  

s t a t u s  r e g a r d i n g  i t s  p e n a l t i e s .  A l l  o t h e r  s e c t i o n s  o f  H B  33 a r e  

a c c e p t a b l e  t o  O S H A .  I f  y o u  c o n c u r  w i t h  t h i s  a n a l y s i s ,  p l e a s e  

i n f o r m  A l a s k a  o f  o u r  c o m m e n t s .

W e  a r e  a w a r e  t h a t  A l a s k a ' s  l e g i s l a t i v e  s e s s i o n  e n d s  i n  M a y ,  a n d .  
t h a t  H B  33 h a s  a l r e a d y  p a s s e d  t h e  H o u s e .  I t  i s  e s s e n t i a l  t h a t  
A l a s k a  e n a c t  i n t o  l a w  t h e  s e v e n - f o l d  c i v i l  p e n a l t y  p r o v i s i o n s  o f  
t h i s  b i l l  d u r i n g  t h i s  l e g i s l a t i v e  s e s s i o n .

2
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P a g e  23 W O R K E R S  C O M P  T I M E  L O S S  C A S E S  1 9 3 4  - 1 9 8 7  

C r o s s t a b u l a t i o n : A R E A

V  " P 777  ̂ v~ : "  f 3 — . . i r t ’- "myn ~*7~

Y E A R - >  C o u n t  I I R o w
I 84 I 85 i 86 I 87 I T o t a l

A R E A  ----------- + ----------- + ----------- + ------------+ -----------+
10 I 247 I 337 I 3 8 2  I 410 ! 1 3 7 6

A l e u t i a n s  ! I I I ! 3.2

20 I 4 9 1 7  I 5 0 2 0  I 3 9 3 2  I 3 6 0 6  ! 1 7 4 7 5
A n c h o r a g e  | I ! ! ! 4 0 . 9

+ ----------- + ----------- + ------------+ -----------+

50 | 1 1 8  ! 86 I 92 I 90 i 386

B e t h e l  i i I 1 ! .9
H------------ H----— — -----h — — — -------- 1-------- -- +

60 ! 46 ! 62 ! 63 i 58 ! 2 2 9

B r i s t o l  B a y  I ! I ! 1 . 5
■1---- — ------ 1------ -----+ -----------   H--------- -+

70 ! 1 1 9  ! 1 1 9  I 1 1 2  I 104 I 454

D i l l i n g h a m  I I ! ! I 1 - 1

90 I 1 1 6 2  j 1 1 7 3  ! 9 3 2  I 9 0 0  j 4 1 6 7

F a i r b a n k s  I i i I I 9.7
+ -----------+ -----------+ ------------+ -----------+

1 0 0  I 28 I 20 ! 15 I 23 ! 86

H a i n e s  ! I I ! ! .2
H------------ H------------f- — -----------+ — — -------- t-

1 1 0  i 4 1 7  1 4 1 9  I 2 8 2  i 335 I 1 4 5 3

J u n e a u  i j \ ! 1 * 3 . 4
H------------ 1-------------1------------ •------------ *■

1 2 2  i 5 9 0  I 7 2 1  i 6 2 3  I 6 8 2  ! 2 6 1 6

K e n a i  1 I I ! ! 6 . 1
------------ (.----------- f— — -------- f — ---- —  H

1 3 0  I 4 0 1  I 3 8 5  ! 4 0 6  j 462 ! 1 6 5 4

K e t c h i k a n  | i ! I I 3 . 9
H------------ H------------H-------------H----------- H

1 4 0  ! 44 i 33 I 28 I 32 ! 137

N o r t h w e s t  A r c t i c  i ! I I ! .3
+ ------------1------------1------------- 1------------ +

1 5 0  i 2 4 5  | 2 2 3  ! 2 6 3  i 342 I 1 0 7 3

K o d i a k  ! ! I ! I 2 . 5
H-------------1------------1------------- 1----------- H

1 7 0  I 516 I 4 6 4  i 3 5 7  ! 294 I 1 6 3 1

M a t - S u  ! ! I ! ! 3.8
H------------ h----------- 1------------- 1----------- +

1 8 0  ! 87 ! 85 I 7 5  | 70 I 317

N o m e  ! I I I ' .7
+ ----------- + -----------1------------- 1----------- 1-

1 8 5  I 1 2 3 1  I 1 2 4 7  ! 8 7 2  ! 631 | 3 9 8 1

N o r t h  S l o p e  ! ' i i I 9 . 3
H------------ 1----------- 1------------- 1----------- (•

201 ! 1 9 2  I 2 2 9  ! 2 4 9  ! 319 ! 9 8 9

Pr of W a l e s  ! I ! ! ! 2 . 3
.) 1 1 —  ̂ 1-

C o l u   1 1 3 9 8  1 1 7 4 7  9 9 4 5  9 6 6 1  4 2 7 5 1

( C o n t i n u e d )  T o t a l  2 6 . 7  2 7 . 5  2 3 . 3  2 2 . 6  1 0 0 . 0



P a g e  24  W ORKERS  COMP T I M E  L O S S  C A S E S  1 9 8 4  -  1 9 8 7

C r o s s t a b u l a t i o n : A R E A

Y E A R - >  C o u n t  ! ! R o w
! 84 ! 85 ! 86 I 87 i T o t a l

A R E A  -----------+ -----------+ ----------- + ----------- + ----------- +
2 2 0  j 1 8 0  ! 188 i 2 3 2  ! 2 3 1  ! 831

S i t k a  ! ! I I I 1 . 9
— i— —  ---- i— — — ------i  — - — +

231 i 1 3 1  ! 2 0 6  I 2 6 9  ! 3 1 9  I 9 2 5

S k a g w a y  I ! I i ! 2.2
+ -----------+ ---------- + ------------ + ---------- +

2 4 0  I 60 | 45 I 62 ! 32 ! 1 9 9

S E F a i r b a n k s  ! i I I | .5
■i------------ 1----------- 1------------- 1----------- (•

2 6 1  I 2 0 4  I 1 9 9  I 2 0 3  ! 2 6 9  j 8 7 5

V a l d e z - C o r d o v a  i ! ! I 1 2.0
H------------H-----— ------1-------------1------------ H

2 7 0  I 39 i 33 ! 30 i 41 1 1 4 3

W a d e  H a m p t o n  ! I I i ! .3
-̂--------  |--------H------------- H-----------+

2 8 0  ! 1 6 4  I 2 7 0  I 3 0 0  ! 2 5 3  I 987

W r a n g - P t r s b r g  ! ! ! I ! 2.3
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O c c u p a t i o n a l  B a f a t y  a n d  H e a l t h  

A d m i n i s t r a t i o n  y

C O N T A C T :  F r a n k  K a n e
O F F I C E :  (202) 5 2 3 - 8 1 5 1
A F T E R  H O U R S :  (703) 3 6 0 - 7 0 8 0

U S D L :  9 1 - 2 8

F O R  R E L E A S E :  1 : 0 0  P M  E S T  
T h u r s d a y ,  J a n .  24, 1 9 9 1

O S H A  A N N O U N C E S  P R O C E D U R E S  F O R  I M P L E M E N T I N G  N E W  S Y S T E M  O F  C I V I L  

P E N A L T I E S

P r o c e d u r e s  f o r  i m p l e m e n t i n g  i t s  n e w  s y s t e m  o f  c i v i l  

m o n e t a r y  p e n a l t i e s  f o r  v i o l a t i o n s  o f  o c c u p a t i o n a l  s a f e t y  a n d  
h e a l t h  l a w  a n d  r e g u l a t i o n s  w e r e  a n n o u n c e d  t o d a y  b y  t h e  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n  (OSHA) of t h e  U.S. 

D e p a r t m e n t  o f  L a b o r .

C o n g r e s s  e n a c t e d  a s e v e n - f o l d  i n c r e a s e  i n  t h e  m a x i m u m  l i m i t s  
f o r  s u c h  p e n a l t i e s  i n  t h e  O m n i b u s  B u d g e t - R e c o n c i l a t i o n - A c t  o f
1 9 9 0 .  T h e  m a x i m u m  a l l o w a b l e  c i v i l  p e n a l t y  n o w  is $ 7 0 , 0 0 0  f o r  e a c h  
w i l l f u l  o r  r e p e a t e d  v i o l a t i o n ;  a n d  $ 7 , 0 0 0  f o r  e a c h  s e r i o u s  o r  
o t h e r - t h a n - s e r i o u s  v i o l a t i o n  a s  w e l l  a s  $ 7 , 0 0 0  f o r  e a c h  v i o l a t i o n  
o f  t h e  p o s t i n g  r e q u i r e m e n t s  a n d  $ 7 , 0 0 0  f o r  e a c h  d a y  b e y o n d  a 
s t a t e d  a b a t e m e n t  d a t e  f o r  f a i l u r e  t o  c o r r e c t  a v i o l a t i o n .

A s s i s t a n t  S e c r e t a r y  o f  L a b o r  G e r a r d  F. S c a n n e l l ,  w h o  h e a d s  
O S H A ,  s a i d ,  "I w a n t  t o  e m p h a s i z e  t h a t  t h e s e  a m o u n t s  a r e  c e i l i n g s -  
— n o t  f l o o r s .  W e  w i l l  n o t  a u t o m a t i c a l l y  a s s e s s  p e n a l t i e s  t h a t  a r e  

s e v e n  t i m e s  w h a t  t h e y  w e r e  p r e v i o u s l y ,  a l t h o u g h  t h e r e  w i l l  b e  

s o m e  i n c r e a s e s . "

H e - a d d e d  t h a t  O S H A ' s  b a s i c  a p p r o a c h  w i l l  r e m a i n  t h e  s a m e  ’*
s t r i v i n g  f o r  v o l u n t a r y  c o m p l i a n c e  b y  A m e r i c a ' s  e m p l o y e r s  w i t h  

o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  r e q u i r e m e n t s .

T h e  n e w  c i v i l  p e n a l t y  p o l i c y  w i l l  b e  a p p l i c a b l e  to c i t a t i o n s  

i s s u e d  a s  t h e  r e s u l t  o f  i n s p e c t i o n s  i n i t i a t e d  a f t e r  M a r c h  1,
1 9 9 1 ,  f o r  v i o l a t i o n s  o c c u r r i n g  a f t e r  N o v .  5, 1 9 9 0  t h e  e f f e c t i v e

d a t e  o f  the" B u d g e t  R e c o n c i l i a t i o n  A c t .

T h e  p r o c e d u r e s  f o r  i m p l e m e n t i n g  t h e  n e w  p e n a l t y  p o l i c y  a r e  
c o n t a i n e d  i n  a  n e w  c h a p t e r  f o r  O S H A ' s  F i e l d  O p e r a t i o n s  M a n u a l  

w h i c h  is b e i n g  d i s t r i b u t e d  t o  a l l  t h e  a g e n c y ' s  r e g i o n a l  a n d  a r e a  
o f f i c e s .

- m o r e -



U.S.. D e p a r tm e n t o f L a b o r 
P ro g ram  H ig h lig h ts

Fact S h e e t  N o . O S H A  91 -3 6

NEW OSHA CIVIL PENALTIES POLICY

A  sev en -fo ld  in c re a se  in th e  m a x im um  limits for 
O S H A  civil m on e ta ry  p en a lt ie s  w a s s t ip u la te d  in th e 
B u d g e t R econc ilia tion  Act p a s s e d  by  th e 1 0 1 s t 
C o n g r e s s .

T h e  m a x im um  a llow ab le pena lty  is n ow  $ 7 0 ,0 0 0  
for e a c h  willful o r re p e a te d  v io la tion ; a n d  $ 7 ,0 0 0  for 
ea ch  se r io u s  o r o th e r - th a n -s e r io u s  v io lation a s  well a s 
$ 7 ,0 00  for e a c h  violation o f th e  p o s t in g  re q u irem en ts  
and $ 7 ,0 0 0  for e a c h  day b e y o n d  a  s ta te d  a b a tem en t 
d a te for failure to c o rre c t a vio lation .

T h e  am o u n ts  are c e i lin g s—n o t floo rs . H ow ever , 
in o rd e r to e n su re  that th e  m o s t  flagran t v io la to rs are 
in fact fined at an effective level, a m in im um  pena lty  of 
$ 5 ,0 0 0  for a willful v iolation o f th e  O S H  Act w as 
a d o p te d .

T h e  new  pena lty  po licy  will b e  a p p lic a b le  to all 
citations is s u e d  a s a resu lt o f in s p e c t io n s  initiated after 
M arch 1 , 19 91 , for v io la tion s o c c u r r in g  after N ov .5 , 
1990--the effective d a te  of th e  B u d g e t  R econc ilia tion  
Act.

T h e  new  policy a ls o  a p p lie s  to  th o s e  s ta te s with 
O S H A -a p p r o v e d  s ta te  o c c u p a t io n a l sa fety a n d  hea lth  
p ro g ram s , u n d e r th e  c o n g r e s s io n a l d irec tion  that th e s e  
S ta te p la n s  m u st b e  *as lea s t a s  effective* a s  th e  
nationa l p lan . T h e  partic ipa ting s ta te s  are b e in g  given 
a re a s o n a b le  p e r io d  to im p lem en t th e  new  pena lty 
struc tu re w hich ta k e s in to a c c o u n t th e  s ta te s ' 
legislative ca lendars .-

T h e  b a s ic  pena lty  p r o c e s s  will n ot c h a n g e—rt 
still fo llow s th e  criteria se t fo rth  in th e  O c c u p a t io n a l 
Safety a n d  H ea lth  A c t  w h ich is to  d e te rm in e  p ena ltie s 
b a s e d  o n  th e gravity o f th e  v io la tion a n d  th e  s iz e , 
g o o d  faith a n d  h istory of th e  em p lo y e r . Gravity 
d e te rm in e s th e b a s e  am ou n t : th e  o th e r  fa c to rs 
d e te rm in e  a pp rop r ia te  re d u c t io n s .

A s  in th e p a s t , all p en a lty  am o u n ts  a re  p r o p o s e d  
p ena ltie s is s u e d  with th e  c ita tion . T h e  em p lo y e r m ay 
c on te s t the pena lty  am oun t a s  well a s  th e citation 
within th e  statu tory 15 -day c o n te s t p e r io d . T he rea fte r ,

Ihe pena lty  m ay b e  a d ju d ic a te d  by the in d e p e n d e n t 
O c c u p a t io n a l Safe ty a n a  H ea lth  Review  C om m is s io n , 
o r O S H A  m ay  n eg o tia te  with th e em p lo y e r to se ttle for 
a r e d u c e d  pena lty  am ou n t ff th is will lea d  to s p e e d y  
a b a tem en t of th e haza rd .

H e re  is h ow  th e  n ew  sy s tem  for p r o p o s in g  
p ena lt ie s will o p e ra te .

A D JU S T M E N T  F A C T O R S :
T h e  s ize a d ju s tm en t fa cto r is a s fo llow s : F o r  an 

em p lo y e r with on ly o n e  to  2 5  w orkers , th e  pena lty  will 
b e  r e d u c e d  6 0  p e rc en t ; 2 6  to 100 w orke rs , the 
redu c tion  will b e  4 0  p e rc e n t ; 101 to 2 5 0  w o rk e rs , a 20 
p e rc en t re d u c tion ; a n d  m o re  th an 2 5 0  w orke rs , th ere 
will b e  n o  re d u c tion  in the pena lty .

T h e re  m ay u p  to an add itiona l 2 5  p e rc en t 
redu c tion  for ev id e n c e  that th e  em p lo y e r is m a k in g  a 
g o o d  faith effort to  p rov id e g o o d  w o rkp la ce  safety and 
hea lth , a n d  an  add itiona l 10  p e rc en t re d u c tion  if the 
em p lo y e r h a s  n o t b e e n  c ited  by O S H A  for any se r iou s , 
willful o r re p e a t v io la tion s in th e  p a s t th re e  years .

In o rd e r  to qualify fo r th e  full 2 5  p e r c e n t 'g o o d  
faith* re du c tion , an em p lo y e r m u s t have a written and 
im p lem en te d  safety a n d  h ea lth  p ro g ram  s u c h  a s given 
in O S H A 's  vo lun tary ’Sa fe ty  a n d  H ea lth  M an a g em en t 
G u id e l in e s ’ (F e d e ra l R eg is te r , V o l. 54 , N o . 16 , J a n . 26 , 
1989 , p p . 3 9 0 4 -3 9 1 6  ) a n d  that in c lu d e s p ro g ram s  
requ ired  u n d e r  th e O S H A  s ta n d a rd s , s u c h  a s  H aza rd  
C om m un ic a t io n , L ockou t/ Tagou t or safety a n d  hea lth  
p ro g ram s for con s tru c tio n  requ ired  in 1 9 2 6 .2 0 .

S E R IO U S  V IO L A T IO N S :
H i e  typical ra n g e  o f p r o p o s e d  p en a lt ie s  for 

s e r iou s v io la tions , b e fo re  a d ju s tm en t fa c to rs are 
a p p lie d , will b e  $ 1 ,5 0 0  to  $ 5 ,0 0 0 , a lth ou g h  th e 
R eg io n a l A dm in is tra to r m ay p r o p o s e  u p  to 5 7 ,0 0 0  for a 
s e r io u s  vio lation w h en  w arran ted .

A  s e r io u s  v iolation is d e fin ed  a s o n e  in which 
th ere is substan tia l p robab ility that d ea th  o r s e r iou s 
physica l h a rm  c o u ld  resu lt, a n d  th e em p lo y e r knew  or 
s h o u ld  have kn ow n o f th e haza rd .

This is one d  a series of fact sheets highlighting U.S. Department of Labor programs. It is intended as a general description only 
and does not carry the force of legal opinion.



S e r io u s  v io la tion s will b e  c a te g o r iz e d  In te rm s of 
severity—high , m e d iu m  o r  low—and  th e  p robab ility of 
an  Injury o r illn ess o c c u r r in g—g re a te r  o r le s s e r .

B a s e  p en a lt ie s  fo r s e r io u s  v io la tion s will b e  
a s s e s s e d  as fo llow s:

Severity Probab ility P ena ltv
H igh G r e a te r $ 5 ,0 0 0
M ed ium G r e a te r $ 3 ,5 0 0
Low G re a te r $ 2 ,5 0 0
H igh L e s s o r $ 2 ,5 0 0
M ed ium L e s s e r $ 2 ,0 0 0
Low L e s s e r $ 1 ,5 0 0

P ena ltie s for s e r io u s  v io la tion s tha t a re  c la ss ified  
a s  h ig h  in b o th  severity a n d  g rea te r in probab ility  will 
on ly b e  a d ju s te d  for s iz e  a n d  h istory .

O T H E R -T H A N -S E R IO U S  V IO L A T IO N S :
If an em p lo y e r is c ited  for an  o th e r - th a n -s s r io u s  

v io la tion w hich h a s  a  low  probab ility o f resu iting in an 
injury o r  illn ess , th e re  will b e  n o  p r o p o s e d  pena lty . 
H ow ev e r , the v io la tion m u s t still b e  c o r r e c te d . If the 
o th e r - th a n -se r io u s v io la tion h a s  a g re a te r probab ility of 
resu iting in an injury o r illn ess , th an  a b a s e  pena lty  of 
$ 1 ,0 0 0  will b e  u s e d , to  w h ich  a p p ro p r ia te  
a d ju s tm en t fa c to rs will b e  a pp lib d .

T h e  O S H A  R e g io n a l A dm in is tra to r m ay  u s o  a 
b a s e  pena lty  of u p  to  $ 7 ,0 0 0  if c ir c um s ta n c e s  warrant.

R E G U L A T O R Y  V IO L A T IO N S :
R egu la to ry  v io la tion s involve v io la tion s cf 

p o s t in g , injury a n d  illn e ss repo rtin g  a n d  r e c o rd k e e p in g  
req u irem en ts , a n d  n o t te lling e m p lo y e e s  a b o u t 
a d v a n c e  n o tice  o f an  in s p e c t io n . O S H A  will b e  
a pp ly in g  a d ju s tm en ts  on ly  for th e  s iz e  a n d  h istory of 
th e  e s ta b lishm en t .

H e r e  are th e  b a s e  p en a lt ie s , b e fo r e  a d ju s tm en ts , 
to b e p r o p o s e d  for p o s t in g  re q u irem en t v io la tions : 
O S H A  n otice , $ 1 ,0 0 0 ; a n n u a l s um m a ry , $ 1 ,0 0 0 ; a n d  
failure to  p os t c ita tion s , $ 3 ,0 0 0 .

B a s e  re p o r tin g  a n d  r e c o r d k e e p in g  p en a lt ie s  a re 
a s fo llow s ; Fa ilu re to m a in ta in  O S H A  2 0 0  a n d  O S H A  
101 fo rm e , J 1 0 0 0 ; fa ilure to  repo rt a fatality o r 
c a ta s tro p h e  w ith .,' 4 3  h o u r s , $ 5 ,0 0 0  (with a p rov ision 
that th e  O S H A  R e g io i .r ! A dm in is tra to r c o u ld  a d ju s t that 
u p  to $ 7 ,0 0 0 , in e x c e p t io n a l c ir c um s ta n c e s ) ; d en y in g  
a c c e s s  to  re c o rd s , $ 1 ,0 0 0 ; a n d  not te lling em p lo y e e s  
a b ou t a d v a n c e  n o tic e  o f an in s p e c t io n , $ 2 ,0 0 0 .

W ILL FU L  V IO LA T IO N S :
In the c a s e  of willful s e r io u s  v io la tion s , th e initial

p r o p o s e d  penalty h a s  to b e  b e tw e en  $ 5 ,0 0 0  a n d  
$ 7 0 ,0 0 0 . O S H A  ca lcu la te s th e p ena lty  for the 
u nd e r ly in g  s e r io u s  v iolation , a d ju s ts  It for size a n d  
h istory  a n d  m u ltip lies It by 7 . T h e  m ultip lier of 7 can 
b e  a d ju s te d  upw ard o r a ow n at th e  O S H A  R eg io n a l 
A dm in is tra to r's d isc re tion , if c ir c u m s ta n c e s  warrant.
T h e  m in im um  willful s e r io u s  pena lty  is $ 5 ,0 0 0 .

Vfillful v io la tions are th o s e  c om m it te d  with an 
in ten tiona l d is re g a rd  of, o r p la in in d iffe rence to , th e  
re q u irem en ts  of the O S H  A ct a n d  re g u la t io n s .

R E P E A T  V IO LA T IO N S :
A  re p ea t violation is a v io la tion of arty s tan d a rd , 

regu la tion , rule o r o rd e r  w here , u p o n  re in s p e c t io n , a 
substan tia lly  sim ilar v iolation is fo u n d .

R e p e a t v io la tions will on ly b e  a d ju s te d  for size , 
a n d  th e  a d ju s te d  p en a lt ie s  will th en  b e  m u ltip lied  by 2, 
5 , ur 10 . T h e  multiplier for sm a ll e m p lo y e r s—25 0  
e m p lo y e e s  or fewer—is 2  (or th e first in s ta n c e  of a 
re p e a t violation , a n d  5 for th e  s e c o n d  re p e a t .
H ow ev e r , th e  O S H A  R eg io n a l A dm in is tra to r h a s  the 
authority to  u s e  a m ultip lica tion fa c to r of u p  to  10 on  a 
c a s e  involving a re p ea t violation by a sm a ll em p lo y e r 
to a ch ie v e  th e n e c e s s a ry  de te rren t effect.

T rie multiplier fo r la rg e em p lo y e r s—25 0  o r  m ore 
e m p lc y e e s - i s  5 for th e  first in s ta n c e  of a re p ea t 
v io la tion , a n d  10 for th e  s e c o n d  re p e a t .

tf th e  initial v iolation w as o th e r - th a n -s e r io u s , 
w ithou t a  penalty b e in g  a s s e s s e d , th en  th e  p ena lty  will 
b e  $ 2 0 0  for the first repetition  of that v iolation . $ 500 lor 
the s e c o n d  repea t, a n d  $ 1 ,0 0 0  for th e  th ird re p ea t .

F A ILU R E  T O  A B A T E :
Fa ilure to c o rre c t a prior v io lation within th e  

p re s c r ib e d  a ba tem en t p e r io d  c o u ld  resu lt in a penalry 
for e a c h  day the v iolation c o n t in u e s  b e y o n d  the 
a b a tem e n t da te .

In th e s e  failure to  ab a te  c a s e s  th e  daily penalty 
will b e  e q u a l to th e am o u n t o f th e initial p ena lty  (u p  to 
$ 7 ,0 0 0 ) with an a d ju s tm en t fo r s ize on ly .

T h is  failure to  a ba te  pena lty  m ay b e  a s s e s s e d  - 
for a m a x im um  of 3 0  d ay s by th e O S H A  A rea  office. In 
c a s e s  of partial a b a tem en t o f th e  vio lation , th e O S H A  
R eg io n a l A dm in is tra to r h a s  authority to r e d u c e  th e 
p ena ltv  by 2 5  p e rc en t to 75  p e rc e n t .

If th e  failure to  a ba te  is m o re  th an  3 0  d ay s , it 
m ay b e  re ferred to th e  O S H A  na tiona l office in 
W a s h in g to n  w here a d e te rm in a tion  m ay b e  m a d e  to 
a s s e s s  a daily pena lty  b e y o n d  th e  initial 3 0  d ay s .
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FISCAL NOTE
STATE OF ALASKA Bill No. HB 4 4

1991 LEGISLATIVE SESSION

R ev is io n  D a te  
T itle :

__________________________________ D e p a r tm e n t A ffec ted :
A n  A c t re la tin g  to d om e s t ic  v io le n c e  B R U :

_______________________________ C o m p o n e n t s :

A la s k a  C o u r t  S y s tem
Tria l C o u r t s

S p o n s o r : U lm e r , P a rn e l l , B . D r vis
R e q u e s t o r :____ U lm e r______________ C O M P O N E N T  S E R IA L  N O ,

E X P E N D I T U R E S / R E V E N U E S : (T h o u s a n d s  o f D o lla r s )
O P E R A T IN G

P E R S O N A L  S E R V I C E S
T R A V E L
C O N T R A C T U A L
S U P P L I E S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S  &  C L A IM S
T O T A L  O P E R A T IN G

C A P IT A L

R E V E N U E

F U N D IN G : (T h o u s a n d s  o f D o lla r s )
G E N E R A L  F U N D S
F E D E R A L  F U N D S
O T H E R

T O T A L

P O S IT IO N S :

P A R T -T IM E
T E M P O R A R Y

E s t im a te  o f  c u r re n t y e a r im pact:

A N A L Y S I S : (A tta ch  a  s e p a r a t e  p a g e  if n e c e s s a ry )

N o  fisca l im pa c t .

P r e p a r e d  by : C .  S . C h r is t e n s e n  III, S ta f f C o u n s e l P h o n e : 2 6 4 - 8 2 2 8
D iv is ion : A la s k a  C o u r t  S y s te m ___________________ '______________________ D a te : 02/04/91

A p p r o v e d  by : A r thu r H . S n o w d e n , II, A dm in is tra tiv e  D ire c to r  —
A g e n c y : A la s k a  C o u r t  S y s te m  /  D a t e : 02/04/91 '
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F IS C A L  NO TE

R ev is ion  D a t e : ______________

S T A T E  OF A LA S K A

1091 L E G IS L A T IV E  SESSION

BILL NO. 1!B uu

Title : "•'n *̂ c t  r e l a t i n g  t o  d o t r .e s t i c
________ v i o l e n c e . " _____________________

S p o n s o r : T ten . U lm e r . P n r n e l l  ,B  . P a v i s

R e q u e s to r : H ESS

D e p a r tm e n t A ffe c te d :
B R U : P u b l i c  D e f e n d e r  A c e n c "

D e p a r t m e n t  o f  A d m i n i s t r a t i o n

C o m p o n e n t :

C O M P O N E N T  S E R I A L  N O .

E xp en d itu re s/ R ev en u e s : (T h o u s a n d s  of D o lla rs )

O P E R A T IN G FY  92 FY  9 3 F Y  9 4 F Y  9 5 F Y  9 6 F Y  9 7

P E R S O N A L  S E R V I C E S - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -  1

T R A V E L 1
C O N T R A C T U A L 1
S U P P L I E S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S . C L A IM S
M I S C E L L A N E O U S
T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P IT A L - 0 - - 0 - - 0 - - 9 - - 0 - - 0 -

R E V E N U E - 0 - - u - - 0 - - 0 - - 0 - - 0 -

F U N D IN G : (T h o u s a n d s  of D o lla rs )

G E N E R A L  F U N D - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

F E D E R A L  F U N D S

O T H E R
T O T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -  |

P O S IT I O N S :

F U L L -T IM E - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P A R T -T IM E
T E M P O R A R Y - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

E s t im a te  of cu r re n t y ea r im pa c t : N o n e

"  (L. • -f_^*IIL 'A- J

J o h n  S a l e m i ,  P u b l i c  D e f e n d e rP re p a re d  B y :
D iv is ion : P u b l i c  D e f e n d e r  A g e n c v

P h o n e : 2 7 9 - 7 5 4 1

A p p rov e d  by C o m m is s io n e r :
A g e n c y : D e p a r t m e n t  o f  A d m i n i s t r a t i o n

 ______________________  D a le : - 3 -/ 6  ) 9  \

l l i l l e  t t  K e l l e r  ^

D a te :

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB. & Impacted Agency(ies).
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iX i 4 • V> 4. J-i

S T A T E  OF A lA o K A

1991 L E G IS L A T IV E  SESSION

B IL L  N O . HB 4 4

D e p a r tm en t A ffe c te d : A d m i n i s t r a t i o nR ev is io n  D a t e : _________________________
T itle : "An A c t  r e l a t i n g  to d o m e s t i c  B R U : O f f i c e  o f  P u b l i c  A d v o c a c y

v i o l e n c e .  "______________________________C o m p o n e n t : O f f i c e  o f  P u b l i c  A d v o c a c y

S p o n s o r : U l m e r ,  P a r n e l l ,  3. D a v i s

R e q u e s t o r : H o u s e  J u d i c i a r y C O M P O N E N T  S E R I A L  N O .

E x p e n d itu re s/ R ev en u e s : (T h o u s a n d s  of D o lla rs )

O P E R A T I N G FY  92 F Y  9 3 FY  9 4 F Y  9 5 F Y  9 6 F Y  9 7

P E R S O N A L  S E R V I C E S 0 0 0 0 0 0
T R A V E L 0 0 0 0 0 0
C O N T R A C T U A L 0 0 0 0 0 0
S U P P L I E S o 0 0 0 0 0
E Q U IP M E N T 0 0 0 0 0 0

L A N D  & S T R U C T U R E S o n 0 0 0 0
G R A N T S . C L A IM S 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 0 0 0 0 0 0

C A P I T A L 0 0 0 0 0 0

R E V E N U E  0 0 0 0 0 0

F U N D IN G : (T h o u s a n d s  of D o lla rs ) f

G E N E R A L  F U N D 0 0 0 0 0 o  1

F E D E R A L  F U N D S 0 0 0 0 0 0 ?

O T H E R 0 0 0 0 0 0 I

T O T A L 0 0 0 0 0 0

P O S I T I O N S : '-p

F U L L -T IM E 0 0 0 0 0 o  1

P A R T -T IM E 0 0 0 0 0 o  1
T E M P O R A R Y 0 0 0 n n 0 1

E s t im a te  o f c u r re n t y ea r im pac t: H o n e

A N A L Y S I S : (A tta ch  a se p a ra te  p a g e  if n e c e s s a ry .) S e e  A t t a c h e d

j
P re p a r e d  By : 
D iv is ion :

nt M c G e e ,  P u b l i c  A d v o c a te 

O f f i c e  o f  P u b l i c  A d v o c a c v

P h o n e : 
D a t

2 7 4 - 1 6 8 4

A p p ro v e d  by C o m m is s io n e r :
A g e n c y : D e p a r t m e n t  o f  A d m i n i s t r a t i o n

M i l l e t t  K e l l e r

d m i n i  s t r a t i  on__________ I _________'  D a te :

1 /5 /Q.L
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FISCAL NOTEs  r

Revision Date: ______________________________ Department Affected:  Public Safety
Title: An act relating to domestic BRU: Alaska State_Trooners________
_________ violence Component: Detachments_____________
Sponsor: Rep. Ulmer______________________

Requestor: ... H, HESS------------------------ COMPONENT SERIAL NO. 7 1  9

-  STATE OF ALASKA ^ B ILL  NO. HB 44_______
1991 LEGISLATIVE SESSION

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year Impact None

ANALYSIS: (Attach a separate page if necessary)

No fiscal Impact anticipated.

Prepared by: Gavle A. Ho-etski___________________________  Phone: 465-4322_____________
Division: Commissioner's. Office   Date: 2/6/91_________________

Approved by Commissioner: ^ l ^ x ^ l ^ R l r h a r d  L. Burton_____________

Agency: Department of Public Safety________________________________ Date: 2/6/91___________

D is t r ib u t io n  (by p r e p a r e r ) : L e g is la t iv e  F inance , L e g is la t iv e  S pon so r , R eq u es to r , 0M8, & Impacted A g e n c y ( ie s ) .

Rev 10/90 Page 1 o f  L_



STAIE OF ALASKA {
1991 LEGISLATIVE SESSION BILL NO. H.B. 44

Hevision D a te : ____________________________ D epa rtm en t A ffec ted : C o r re c t io n s
Title: "An Act r e l a t i n g  to  dom est ic  B R U : _____________________________

__________v i o l e n c e . " _______________________ C o m p o n e n t:__________________________
S p o n s o r : Rep, Fran Ulmer_______________ _____ _______________________
R eq u e s to r : ______________________________ . C O M P O N E N T  S E R IA L  N O . ____

Exp en d itu re s/ R ev en u e s : (T h o u s a n d s  of D o lla rs)

O P E R A T IN G F Y  92 FY  9 3 FY  9 4 F Y  9 5 FY  96 F Y  9 7

P E R S O N A L  S E R V I C E S

T R A V E L
C O N T R A C T U A L
S U P P L I E S *

E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S , C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G - 0 - - 0 - - 0 - - 0 - - 0 - .  - o -

C A P IT A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

[ R E V E N U E - 0 - - 0 - - 0 - - 0 - I . - P -  .  . ...........= 0-

F U N D IN G : (T h o u s a n d s  o f D o lla rs )

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

T O T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P O S I T I O N S :

F U L L -T IM E

P A R T -T IM E
T E M P O R A R Y -

E s t im a te  o f c u rren t yea r im pa c t :________________

A N A L Y S I S : (A tta ch a se p a ra te  p a g e  if n ece ssa ry .)

Tern S u t to n ,  D i r e c t o rP re p a re d  By 
D iv is ion : A d m in is t r a t iv e  S e rv ic e s

P h o n e : 
D a te : .

465-3376
02-05-91

A p p rov e d  by C om m is s io n e r : ----------------------
Agency: Department o f  C o r re c t io n s Da te : 02-05-91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page _ i— . °*



A la s k a  S ta te  L e g is la tu r e
I lo rs iv O i r .v n v i.s

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  
M a y  14, 1 9 9 1

F r o m :

To:

v-1

S u b j e c t : H B  44

T h e r e  a r e  s e v e r a l  s t a t u t e s  w h i c h ,  d e p e n d i n g  u p o n  t h e  c i r c u m s t a n c e s ,  
w o u l d  b e  a p p l i c a b l e  i f  a p e r s o n  s u p p l i e s  f a l s e  i n f o r m a t i o n  i n  
p e t i t i o n i n g  f o r  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r .  T h e y  are:

1. T h e  p e t i t i o n  f o r  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  i s  m a d e  
u n d e r  o a t h ,  w h i c h  m e a n s  t h a t  a p e r s o n  f a l s e l y  a p p l y i n g  c o u l d  b e  
c h a r g e d  w i t h  p e r j u r y  f o r  c o m p l e t i n g  t h e  w r i t t e n  p e t i t i o n ,  a s  w e l l  
a s  f o r  p r e s e n t i n g  t h e  e v i d e n c e  . P e r j u r y  i s  a C l a s s  B F e l o n  u n d e r
1 1 . 5 6 . 2 0 0 .

2. U n s w o r n  F a l s i f i c a t i o n  u n d e r  1 1 . 5 6 . 2 1 0  i s  a C l a s s  A  
m i s d e m e a n o r .

3. M a k i n g  a F a l s e  R e p o r t  t o  a P e a c e  O f f i c e r  i s  1 1 . 5 6 . 8 0 0 .

T h a n k s  f o r  y o u r  a s s i s t e n c e  w i t h  H B  44.

A t t a c h m e n t

Disirici 4B — Juneau 
P.O. BoxY • Juneau. Alaska 99811-3100 • (no?) 465-4947

Recycled Paper



A la s k a  S ta te  L e g is la tu r e
» • • O P  n  E E : t E.

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  
M A Y  2, 1 9 9 1

T O :  S e n a t o r  R i c k
S e n a t e

F R O M :  R e p r e s e n t a t i v e

S U B J E C T :  S e n a t e  C S  f o r  CS f o r  H o u s e  B i l l  No. 44 ( S t a t e
A f f a i r s )

T h i s  i s  t o  r e q u e s t  t h a t  y o u  s c h e d u l e  H B  44 f o r  h e a r i n g  a t  t h e  
e a r l i e s t  p o s s i b l e  t i m e .  D o m e s t i c  v i o l e n c e  i s  e p i d e m i c  n a t i o n a l l y .  
I n  A l a s k a ,  m o r e  t h a n  1 9 , 0 0 0  w o m e n  a r e  v i c t i m s  o f  d o m e s t i c  v i o l e n c e  
a n n u a l l y .  H B  44 is a n  i m p o r t a n t  b i l l  w h i c h  r e v i s e s  e x i s t i n g  l a w s  
t o  i m p r o v e  p r o t e c t i o n  o f  t h e  v i c t i m s  o f  d o m e s t i c  v i o l e n c e .

P r o v i s i o n s :

1. U n d e r  c u r r e n t  l a w  r e g a r d i n g  h a r a s s m e n t ,  t h e  c r i m e  o f  h a r a s s m e n t  
i s  c o m m i t t e d  i f  a p e r s o n ,  w i t h  i n t e n t  t o  h a r a s s  o r  a n n o y ,  v i o l a t e s  
t h e  c o n d i t i o n s  o f  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  b y  
c o m m u n i c a t i n g  w i t h  t h e  p e t i t i o n e r .  H B  44 m o v e s  t h a t  p r o v i s i o n  t o  
a n e w  s e c t i o n ,  e n t i t l e d  V i o l a t i n g  a  D o m e s t i c  V i o l e n c e  R e s t r a i n i n g  
O r d e r ,  a n d  s e t s  o u t  t h e  c i r c u m s t a n c e s  w h e n  t h e  c r i m e  i s  c o m m i t t e d .  
I t  e s t a b l i s h e s  t h e  o f f e n s e  a s  a C l a s s  A  m i s d e m e a n o r .  I t  r e m o v e s  
t h e  n e c e s s i t y  f o r  a l a w  e n f o r c e m e n t  o f f i c e r  o r  p r o s e c u t o r  t o  p r o v e  
t h a t  o n e  i n t e n d e d  t o  h a r a s s  a n o t h e r ,  b y  s t a t i n g  t h a t  t h e  c r i m e  is 
c o m m i t t e d  i f  a p e r s o n  k n o w i n g l y  v i o l a t e s  a p r o v i s i o n  o f  a d o m e s t i c  
v i o l e n c e  r e s t r a i n i n g  o r d e r .

2. C u r r e n t l y ,  t h e  l a w  p r o v i d e s  t h a t  a c o u r t ,  in d e t e r m i n i n g  t h e  
c o n d i t i o n s  o f  a  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r ,  s h a l l  

c o n s i d e r ,  a m o n g  o t h e r  t h i n g s ,  o r d e r i n g  t h e  d e f e n d a n t  t o  p a r t i c i p a t e  
i n  p e r s o n a l  o r  f a m i l y  c o u n s e l i n g .  H B  44 p r o v i d e s  t h a t  i f  t h e  c o u r t  

d i r e c t s  p e r s o n a l  c o u n s e l i n g ,  t h e  c o u n s e l i n g  m u s t  p r o p o s e  

a l t e r n a t i v e s  t o  a g g r e s s i o n  i f  t h a t  t y p e  o f  c o u n s e l i n g  i s  a v a i l a b l e .  
I t  a l s o  p r o v i d e s  t h a t  a c o u r t  s h a l l  n o t  d i r e c t  f a m i l y  c o u n s e l i n g ,  
u n l e s s  i t  m a k e s  a f i n d i n g  t h a t  t h e  f a m i l y  c o u n s e l i n g  w i l l  n o t  
r e s u l t  i n  f u r t h e r  d o m e s t i c  v i o l e n c e .  T h i s  i s  a n  i m p o r t a n t  
p r o v i s i o n ,  a s  i t  h a s  b e e n  r e p o r t e d  m a n y  t i m e s  t h a t  f a m i l y  
c o u n s e l i n g  s e s s i o n s  a r e  o f t e n  f o l l o w e d  b y  e p i s o d e s  o f  v i o l e n c e .
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3. C u r r e n t  l a w  d o e s  n o t  i n c l u d e  p e r s o n s  i n v o l v e d  in a c o u r t s h i p ,  
e n g a g e m e n t  o r  d a t i n g  r e l a t i o n s h i p  i n  t h e  l i s t  o f  p a r t i e s  e l i g i b l e  
t o  o b t a i n  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r s .  T h i s  l e a v e s  s o m e  
v i c t i m s ,  s p e c i f i c a l l y  t e e n a g e r s  w h o  s t i l l  l i v e  w i t h  t h e i r  p a r e n t s ,  
w i t h o u t  r e c o u r s e .  H B  44 a d d s  c o u r t s h i p ,  e n g a g e m e n t  a n d  d a t i n g  
r e l a t i o n s h i p s  t o  t h e  l i s t .

4. H B  44 e s t a b l i s h e s  t h a t  a s e n t e n c i n g  c o u r t  m a y  m i t i g a t e  a 
p r e s u m p t i v e  t e r m  i n  a s s a u l t ,  a t t e m p t e d  a s s a u l t ,  h o m i c i d e  o r  
a t t e m p t e d  h o m i c i d e  c a s e s  w h e n  t h e  d e f e n d a n t  w a s  a c t i n g  i n  r e s p o n s e  
t o  d o m e s t i c  v i o l e n c e  a g a i n s t  t h e  d e f e n d a n t .

5. T h i s  b i l l  c l a r i f i e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  t h e  c o u r t  
m a y  i s s u e  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  w h i c h  r e s t r a i n s  
b o t h  t h e  p e t i t i o n e r  a n d  t h e  r e s p o n d e n t  f r o m  c o m m u n i c a t i n g .  T h e  
c o u r t  m u s t  m a k e  a f i n d i n g  o f  m u t u a l  v i o l e n c e  o r  f i n d  t h a t  t h e r e  is 
o t h e r  g o o d  c a u s e  b a s e d  o n  e x t r a o r d i n a r y  c i r c u m s t a n c e s  o f  t h e  c a s e .

T h a n k  y o u  f o r  p r o m p t  s c h e d u l i n g  o f  t h i s  b i l l .
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S e n a t e  C S  f o r  C S ^ f o r  H o u s e  B i l l  No. 44 ( S t a t e  

A f f a i r s )  " A n  A c t  r e l a t i n g  t o  d o m e s t i c  v i o l e n c e . "

H B  44 i s  p e n d i n g  s c h e d u l i n g  f o r  a h e a r i n g  b e f o r e  t h e  S e n a t e  
J u d i c i a r y  C o m m i t t e e .  I b e l i e v e  t h a t  t h i s  b i l l  n e e d s  t o  b e c o m e  l a w  
a s  q u i c k l y  a s  p o s s i b l e ,  a s  t h e r e  a r e  g r o w i n g  n u m b e r s  o f  v i c t i m s  in 
n e e d  o f  t h e  p r o t e c t i o n s  it p r o v i d e s .  T h e r e  is n o t  m u c h  t i m e  
r e m a i n i n g  i n  t h e  s e s s i o n ,  a n d  I a s k  y o u r  a s s i s t a n c e  t h r o u g h  
i m m e d i a t e  s c h e d u l i n g  o f  H B  44 f o r  a h e a r i n g .

I f  I c a n  p r o v i d e  f u r t h e r  i n f o r m a t i o n  o r  b a c k - u p ,  p l e a s e  l e t  m e  
k n o w .  T h a n k  y o u  i n  a d v a n c e  f o r  y o u r  a t t e n t i o n  t o  t h i s  m a t t e r .

Oisirici 4B — Jitnou i 
P.O. Box V • .lunoui. Akiskii ppm ikuoo 11)117) 4( >5-4047

Recycled Paper



I

B IL L  NO: HB 44 DATE: F e b ru a ry  b, 1991

Uj
u  
5
Uj 
-j
Q
5  
o
it <-
Co o  Uj ^

C O
00

§ 3

= si
^  9o  5  
u  ^

jl

£L
fytTty?t

g

m r m t

- < 

jumret
in t u i t

' £

f i m

TITLE: An A c t  r e l a t i n g  t o  d o m e s t i c  CONTACT: B a r b a r a  M t k l o s
v i o l e n c e .  E x e c u t i v e  D i r e c t o r

  C o u n c i l  o n  D o m e s t i c  V i o l e n c e
a n d  S e x u a l  A s s a u l t

The Council on Domestic Violence and Sexual Assault supports HB 44. 
This legislation contains numerous sections that will promote the 
protection of victims of domestic violence. As more is learned about 
the dynamics of domestic violence, it becomes apparent that revisions 
must be made-to existing laws. This legislation addresses many of 
the changes in legislation the Council, has identified as important.

A l a s k a  c o n t i n u e s  to m a i n t a i n  high rates of domestic violence. 
According to_ a study conducted by the University of Alaska, 26% of 

the women in Alaska have been victims of domestic violence in their 
lives. Recently in Anchorage, an apparent domestic violence murder-
s u i c i d e  was committed. Tragedies such as this point out how
i m p o r t a n t  it is that changes in legislation to further protect 
victims are identified and made.

  ) C b ' l U & A
Andy^Klamser, Chair 

i Council on nomesrtio ViolCouncil on Domestic Violence 
and Sexual Assault
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S e n a t o r  R i c k  H a l f o r d  
R o o m  103, C a p i t o l  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: H o u s e  B i l l  No. 4 4

D e a r  S e n a t o r  H a l f o r d :

A  c o p y  o f  H o u s e  B i l l  No. 44 w a s  g i v e n  t o  m e  b y  G i g i  
P i l c h e r  of t h e  W I S H  o r g a n i z a t i o n  h e r e  in K e t c h i k a n .  W h e n  I 
i n i t i a l l y  r e v i e w e d  t h e  B i l l  I d i d  ;.ot h a v e  a n y t h i n g  in t h e  
w a y  of c o m m e n t s  f o r  G i g i ,  b u t  I h a v e  r e v i e w e d  t h e  B i l l  
f u r t h e r ,  a n d  I d o  h a v e  a c o u p l e  of c o m m e n t s  t h a t  I w a n t e d  t o  
p a s s  o n  t o  you. M y  f i r s t  c o m m e n t  r e l a t e s  t o  S e c t i o n  4 w h i c h  
p r o v i d e s  f o r  a m i n i m u m  t e r m  of i m p r i s o n m e n t  of 20 d a y s ,  a n d  
t h e n  g o e s  o n  t o  p r o v i d e  t h a t  t h e  c o u r t  s h a l l  i m p o s e  a m i n i m u m  
s e n t e n c e  of i m p r i s o n m e n t  of n o t  l e s s  t h a n  72 c o n s e c u t i v e  
h o u r s .  T h a t  is c o n t r a d i c t o r y  l a n g u a g e ,  a n d  g i v e s  j u d g e s  a 
l o t  of t r o u b l e .  I a m  g e n e r a l l y  o p p o s e d  t o  m a n d a t o r y  m i n i m u m  
s e n t e n c e s  in m i s d e m e a n o r  c a s e s  b e c a u s e  o u r  l i m i t e d  jail 
c a p a c i t y  is a l r e a d y  t a x e d  t o  t h e  m a x i m u m .  H o w e v e r ,  I t h i n k  
w e  s h o u l d  b e  a b l e  to e x p e c t  m a n d a t o r y  m i n i m u m  s e n t e n c e s  t h a t  

a r e  c o n s i s t e n t  if w e ’re g o i n g  t o  h a v e  t h e m  at a l l .  I d o  n o t  
w i s h  t o  e x p r e s s  a n y  o p i n i o n  a s  t o  w h e t h e r  72 c o n s e c u t i v e  
h o u r s  is a n  a p p r o p r i a t e  m i n i m u m  s e n t e n c e  as o p p o s e d  t o  a 
m i n i m u m  of 20 d a y s ,  b u t  I w o u l d  r e s p e c t f u l l y  a s k  t h a t  t h e  
l e g i s l a t u r e  p i c k  o n e  o r  t h e  o t h e r .

A t  a F i r s t  D i s t r i c t  M a g i s t r a t e s  T r a i n i n g  C o n f e r e n c e  in 
S i t k a  I w a s  t o l d  t h a t  t h i s  B i l l  h a d  b e e n  a m e n d e d  t o  i n c l u d e  
p r o v i s i o n s  p r o h i b i t i n g  r e c i p r o c a l  r e s t r a i n i n g  o r d e r s  in 
D o m e s t i c  V i o l e n c e  c a s e s .  O n e  of t h e  j u s t i f i c a t i o n s  f o r  t h a t  
p o s i t i o n  w a s  t h a t  t h e  N a t i o n a l  C o u n c i l  of J u v e n i l e  a n d  F a m i l y  
C o u r t  J u d g e s  s u p p o r t s  it. T h e  o t h e r  j u s t i f i c a t i o n  t h a t  I w a s
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g i v e n  for it w a s  t h a t  a n u m b e r  o f  c r i s i s  i n t e r v e n t i o n  c e n t e r s  
in t h e  S t a t e  of A l a s k a  a n d  w o m e n ' s  g r o u p s  s u p p o r t e d  t h a t  
p o s i t i o n .  W e l l ,  I c a n n o t  s p e a k  for t h e  w o m e n ' s  g r o u p s  a n d  
c r i s i s  c e n t e r s  s u c h  a s  W I S H  in K e t c h i k a n ,  I c a n  s a y  t h a t  I 
h a v e  b e e n  a m e m b e r  of t h e  N a t i o n a l  C o u n c i l  of J u v e n i l e  a n d  
F a m i l y  C o u r t  J u d g e s  f o r  o v e r  20 y e a r s ,  a n d  t h a t  is n o t  t h e
f i r s t  m i s t a k e  t h a t  t h a t  o r g a n i z a t i o n  h a s  m a d e .  T h e  f u n c t i o n
of a D o m e s t i c  V i o l e n c e  h e a r i n g  is not t o  a s s e s s  f a u l t ;  t h e  
f u n c t i o n  of t h e  h e a r i n g  is t h e  g e t  t h e  v i o l e n c e  to s t o p .  O n e  
of t h e  q u i c k e s t  w a y s  t o  d o  t h a t ,  a n d  o n e  of t h e  m o s t  
e f f e c t i v e  w a y s  t o  d o  t h a t  is t o  p r o h i b i t  b o t h  p a r t i e s  f r o m  
c o n t a c t i n g  t h e  o t h e r  a t  l e a s t  u n t i l  t h a t  t e n  d a y  h e a r i n g .  I 
w o u l d  l i k e  t o  e m p h a s i z e  t h a t  j u d i c i a l  t i m e ,  p o l i c e  o f f i c e r  
t i m e  a n d  c o u n s e l o r  t i m e  in p l a c e s  l i k e  W I S H  is n o t  u n l i m i t e d ,  
a n d  w h i l e  I t h i n k  it is e n t i r e l y  a p p r o p r i a t e  for t h e  S t a t e  to 
i n t e r v e n e  in t h e s e  s i t u a t i o n s  a n d  g e t  t h e  v i o l e n c e  s t o p p e d ,  I 
d o  n o t  feel it is a p p r o p r i a t e  a t  a l l  t o  t a k e  a w a y  a v e r y  
e f f e c t i v e  t o o l ,  p a r t i c u l a r l y  w h e n  t h e  o n l y  c o m p l a i n t  a b o u t  
t h e  u s e  of t h a t  t o o l  is t h e  d e p r a v a t i o n  of s o m e o n e ' s  r i g h t s  
f o r  a r e l a t i v e l y  l i m i t e d  p e r i o d  of t i m e .

I h a v e  b e e n  u s i n g  r e c i p r o c a l  n o  c o n t a c t  o r d e r s  a l m o s t  
f r o m  t h e  t i m e  t h e  D o m e s t i c  V i o l e n c e  A c t  w a s  f i r s t  e n a c t e d .  
It b e c a m e  a p p a r e n t  v e r y  e a r l y  o n e  t h a t  o n e  of t h e  p r i m a r y
c a u s e s  of h e a r i n g s  in t h a t  f i r s t  t e n  d a y s  w a s  t h a t  t h e
" v i c t i m "  c o n t a c t e d  t h e  r e s p o n d e n t  a n d  d i d  n o t  l i k e  w h a t  he or 
s h e  h e a r d  a n d  f i l e d  a v i o l a t i o n  w i t h  t h e  c o u r t .  T h a t  t e n  d a y  
p e r i o d  b e t w e e n  t h e  p e t i t i o n  a n d  t h e  i n i t i a l  h e a r i n g  is an 
e x c e l l e n t  c o o l i n g  o f f  p e r i o d ,  a n d  w e  l o o s e  a s u b s t a n t i a l  
a d v a n t a g e  if t h i s  B i l l  is e n a c t e d  t o  t a k e  t h a t  a w a y  f r o m  us. 
F i n a l l y ,  I h a v e  n e v e r  h a d  a c o m p l a i n t  a b o u t  t h e  u s e  o f  t h e  
r e c i p r o c a l  n o  c o n t a c t  p r o v i s i o n s .  A l l  m o s t  a l l  of t h e  
p e o p l e  w h o  h a v e  a p p l i e d  f o r  t h e s e  o r d e r s  at the K e t c h i k a n  
T r i a l  C o u r t s ,  w i t h  w h o m  I h a v e  d e a l t ,  h a v e  e x p r e s s e d  
s a t i s f a c t i o n  w i t h  t h e  r e c i p r o c a l  n o  c o n t a c t  o r d e r ,  a n d  n o  o n e  
h a s  d i s a g r e e d  w i t h  it.

T h a n k  y o u  v e r y  m u c h  f o r  c o n s i d e r i n g  t h e s e  r e m a r k s .

T h o m a s  E. S c h u l z  

S u p e r i o r  C o u r t  J u d g e

T E S / d h r

cc: R e p r e s e n t a t i v e  F r a n  U l m e r
G i g i  P i l c h e r
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D e a r  Ms. P i l t c h e r :

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  n o t e  o f  M a y  2nd. I w i l l  
g e t  t o  t h e  a r t i c l e s  y o u  e n c l o s e d  a s  s o o n  as I can. R e g a r d i n g  
H o u s e  B i l l  No. 44, I h a d  t h e  u n f o r t u n a t e  e x p e r i e n c e  of 
m e e t i n g  a c o u p l e  of t h e  c i t i z e n s  w h o  a r e  p u s h i n g  t h i s  B i l l  in 
S i t k a .  I s a y  u n f o r t u n a t e ,  b e c a u s e  t h e y  w e r e  t o t a l l y  
u n w i l l i n g  t o  d i s c u s s  t h e  p r o v i s i o n  r e g a r d i n g  n o  c o n t a c t  
o r d e r s  o n  p e t i t i o n e r s  in d o m e s t i c  v i o l e n c e  c a s e s .  I h a v e  
b e e n  t o l d  b y  Mr. S n o w d e n  t h a t  t h e  a m e n d m e n t s  d o n e  in t h e  
S e n a t e  a r e  a b o u t  a s  f a r  a s  w e  w i l l  b e  a b l e  t o  go, b u t  I a m  
c o n v i n c e d  t h a t  t h e  l e g i s l a t i o n  is a p i e c e  o f  d u m b  l e g i s l a t i o n  
p a r t i c u l a r l y  r e g a r d i n g  s e c t i o n s  10 a n d  11. O n e  o f  t h e  

q u i c k e s t  w a y s  t o  r e s t o r e  p e a c e  i n  t h e s e  d o m e s t i c  v i o l e n c e  
s i t u a t i o n s  i s  t o  r e s t r a i n  b o t h  p a r t i e s  f r o m  c o n t a c t i n g  t h e  
o t h e r ,  a t  l e a s t  u n t i l  t h e  i n i t i a l  h e a r i n g  w h e n  b o t h  a r e  
p r e s e n t .  I r e m a i n  t o t a l l y  m y s t i f i e d  a s  t o  w h y  t h e
l e g i s l a t u r e  is s o  c o m m i t t e d  t o  t a k i n g  t h i s  v a l u a b l e  t o o l  a w a y
f r o m  us, b u t  a p p a r e n t l y  t h a t  is w h a t ' s  g o i n g  t o  h a p p e n .  I 
f r a n k l y  g e t  a l i t t l e  t i r e d  f r o m  t i m e  t o  t i m e  of t r y i n g  t o
p r e s e r v e  e v e r y b o d y ' s  r i g h t s  a n d  c o u n t i n g  b l a c k  e y e s  a l l  at
t h e  s a m e  t i m e .

T h o m a s  E. S c h u l z -  
S u p e r i o r  C o u r t  J u d g e

T E S / d h r
cc: A r t h u r  H. S n o w d e n ,  II

R e p r e s e n t a t i v e  F r a n  U l m e r  
S e n a t o r  R i c k  H a l f o r d  ^
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CHILD ABUSE ALLEGATIONS ARISING IN THE 
CONTEXT OF ADVERSARIAL D IV O RCE..
M. Guycr, Ph.D., Ash, M D .,fC h ild  and

'Adolescent Psychiatry; University of Michigan 
Medical^Center, Ann Arbor, Michigan 48109-0706.
SUMMARY:
A considerable body of literature. addresses the 
psychological- effects of divorce upon children. 
Some studies A bdicate  that highly adversarial 
divorces, with prolonged custody disputes arc 
especially harmful to children. O ur  own experience 
and research in conducting court ordered custody 
evaluations over the last five years (n «-400) 
indicates a relatively new p h en omenon in such cases 
which heightens the fisJTto children and makes the 
custody evaluation process considerably more 
d iff icu lt  * this phenomenon is the allegation of 
sexual abuse or misconduct made by one parent 
against the other. During the last y e a r . the 
frequency of _ a l legations . o f ... sexual_..abusc_.. in 
custody/visitation cases referred to our.Pcogram has 
risen to approximately 33%. This is in contrast to 
much lower frequencies in our previous years' 
referrals. Our research on cases involving such 
allegations draws attention to the problems of
d i s t i n g u i s h i ng tru e . f r o m  _Cj_l s c ._a llc  8 at i o  n s in
contested custody cases. Because such allegations 
often trigger the involvement of child protection 
and law enforcement agencies the custody 
evaluation ..becomes. quilP__c.ojsiplcx*«*iAh/ d iff icu lt 
"evidentiary" concerns as well as clinica^ problems 
in making accurate assessmenti.due to the multiple 
agency/multiple assessment of the cwild(rcn) in 
these cases. Our paper will discuss tac_ltiai_jLnd 
c lip ical-problcms-creatcd by these new "allegation" 
cases Including the unique stresses/ v/hich they 
create for children^ and parents, /W e will elso 
present our paradigm for _ managing such 
evaluations in c w ay which minimizes jrisk to the 
child and reduced the need for multiple evaluations 
of the child b / v a r i o u s  child protections agencies. 
Our paradigm /is  based upon our clinical/forcnsic 
experience An  conducting snch court-ordered 
cvaluations/vvcr the course of *jc, years.____________



C H IL D  A B U S E  A N D  N E G L E C T  D E F IN E D  F O R  T H E  
F IR S T  T IM E E V E R  IN T E X A S  LAW

5 3 4 .0 1 2 . D e f in i t io n s .

In th is  c h a p t e r 1
(1 ) " A b u s e "  I n c lu d e s  th e  lo l low ln g  a c ta  o r  

o m i s s i o n s  by a p e r s o n  r e s p o n s ib le  lo r  a c h i ld ’s  
c a r e , c u s t o d y , o r  w e lfa re :

(A ) m en ta l o r  e m o t io n a l In jury to a c h i ld  that 
r e s u l t s  In an o b s e r v a b le  a n d  m a teria l Im p a irm en t 
In th o  c h i ld ’s  g row th , d e v e lo p m e n t , o r  p s y c h o lo g i ­
c a l fu n c t io n in g ;

(B ) c a u s in g  o r  p e rm it t in g  th o  ch ild  to  b e  In a 
s itu a t io n  In w h ic h  th e  - h l ld  s u s ta in s  a m e n ta l o r 
e m o t io n a l In ju ry th a t r e s u l t s  In an o b s e r v a b le  a n d  
m a te r ia l Im p a irm en t In th e  c h i ld ’s  g row th , d e v e lo p ­
m e n t , o r  p s y c h o lo g i c a l fu n c t io n in g ;

(C ) p h y s ic a l In ju ry th a t r e s u lt s  In su b s ta n t ia l 
h a rm  t o  th e  c h i ld , o r  th e  g e n u in e  th rea t o f s u b s t a n ­
tial h a rm  f r om  p h y s ic a l In ju ry  to  th e  c h ild , In c lu d ­
in g  a n  In ju ry th a t Is at v a r ia n c e  w ith th e  h is to ry  o r 
e x p la n a t io n  g iv e n  a n d  e x c lu d in g  an  a c c id e n t  o r  
r e a s o n a b le  d is c ip l in e  by  a p a re n t , g u a rd ia n , o r  
m a n a g in g  o r  p o s s e s s o r y  c o n s e rv a t o r  th a t d o e s  
n o t  e x p o s e  th e  c h ild  to  a s u b s ta n t ia l risk o f  h a rm ;

(D ) fa ilu re  to  m a k e  a r e a s o n a b le  e f fo r t t o  p re ­
v e n t a n  a c t io n  by a n o t h e r  p e r s o n  tha t r e s u l t s  In 
p h y s ic a l In ju ry th a t r e s u l t s  In su b s ta n t ia l h a rm  to 
th e  c h i ld ;

(E) s e x u a l c o n ta c t , s e x u a l In te r c o u r s e , o r  
s e x u a i c o n d u c t , a s  t h o s e  t e rm s  a re d e f in e d  b y  S e c ­
t io n  4 3 .0 1 , P e n a l C o d e , s e x u a l p e n e tra t io n  w ith a 
fo r e ig n  o b je c t , in c e s t , s e x u a l a s s a u lt , o r  s o d o m y  
In f lic te d  o n , s h ow n  to , o r  In te n tio n a lly  p ra c t ic e d  
in th e  p r e s e n c e  o f a c h i ld  If th e  c h ild  is  p r e s e n t

.o n ly  to  a r o u s e  o r  g ra tify  th e  s e x u a l d e s lr e 3  o f  any 
p e r s o n ;

(F ) fa ilu re  to  m a k e  a r e a s o n a b le  e ffo r t t o  p re ­
v e n t s e x u a l c o n ta c t , s e x u a l In te rc o u r s e , o r  s e x u a l 
c o n d u c t , a s  t h o s e  t e rm s  a re  d e f in e d  by S e c t io n
4 3 .0 1 , P e n a l C o d e , s e x u a l p e n e tra t io n  w ith a fo r ­
e ig n  o b je c t , in c e s t , s e x u a l a s s a u lt , o r  s o d o m y  
b e in g  In flic ted  o n  o r  s h o w n  to  a c h ild  by a n o th e r  
p e r s o n , o r  In te n tio n a lly  p ra c t ic e d  In th e p r e s e n c e  
o f  a c h i ld  by  a n o th e r  p e r s o n  If th e  ch ild  Is p r e s e n t  
o n ly  to  a r o u s e  o r  gra tify  th e  s e x u a l d e s ir e s  o f  any 
p e r s o n ;

( G )  c o m p e l l i n g  o r  e n c o u r a g in g  th e  c h i ld  to 
e n g a g e  In s e x u a l c o n d u c t  a s  d e f in e d  by S e c t io n
4 3 .0 1 , P e n a l C o d e ; o r

(H) c a u s in g , p e rm it t in g , e n c o u r a g in g , e n ­
g a g in g  In, o r  a llow in g  th e  p h o t o g r a p h in g , f i lm in g , 
o r  d e p ic t in g  o f  th e  c h i ld  If lh a  p e r s o n  k n ew  o r 
e h o u ld  h a^ e k n ow n  th a t th e  r e su lt in g  p h o t o g r a p h , 
f i lm , o r  d e p le t io n  o f th e  c h i ld  Is o b s c e n e  ( o s  d e ­
f in e d  by  th e  P en a l C o d e )  o r  p o r n o g r a p h ic .

(2 ) " N e g le c t"  in c lu d e s :
(A ) th e  lea v in g  o f a c h i ld  in a s itu a tio n  w h e re  

th e  c h ild  w o u ld  b e  e x p o s e d  to  a su b s ta n t ia l r is k  o f 
h a rm , w ith o u t a r ra n g in g  fo r  n e c e s s a r y  c a re  f o r  th e 
c h i ld , a n d  a d e m o n s t r a t i o n  o f  a n  Intent n o t  t o  re ­
tu rn  by  a p a re n t , g u a rd ia n , o r m a n a g in g  o r  p o s ­
s e s s o r y  c o n s e rv a t o r  o f th e  c h i ld ; o r

(B ) th e  fo llow in g  a c t s  o r  o m l s s l o r  s b y  a p e r ­
s o n  r e s p o n s ib le  fo r a c h i l d ’s  c a re , c u s t o d y , o r 
w e lfa r e :

(I) p la c in g  th e  c h i ld  In o r  fa llin g  t o  r e m o v e  
th o  c h i ld  f r om  a s itu a t io n  that a r e a s o n a b le  p e r s o n  
w o u ld  re a liz e  r e q u ir e s  Ju d g m e n t o r  a c t io n s  b e y o n d  
th e  c h i ld ’s  lev e l o f m a tu r ity , p h y s ic a l c o n d i t i o n , o r  
m e n ta l a b ilit ie s  a n d  th a t r e s u lt s  In b o d i ly  In ju ry  o r  a 
su b s ta n t ia l r is k  o f Im m e d ia te  h a rm  to  th e  c h i ld ;

(II) th o  fa ilu re  to  s e e k , o b ta in , o r  f o l lo w  
th r o u g h  w ith m e d ic a l c a r e  for th e  c h i ld , w ith  t h e  
fa ilu re  r e su lt in g  In o r  p r e s e n t in g  a s u b s ta n t ia l r is k  
o f d e a th , d is f ig u r e m e n t , o r  b o d ily  In ju ry  o r  w ith  th e  
fa ilu re  r e su lt in g  In a n  o b s e r v a b le  a n d  m a te r ia l Im ­
p a irm e n t to th e  g row th , d e v e lo p m e n t , o r  f u n c t i o n ­
ing o f  th e  c h i ld ; o r

(iil) th e  fa ilu re  to  p ro v id e  th e c h i ld  w ith  
f o o d , c lo t h in g , o r  s h e l t e r  n e c e s s a r y  to  s u s t a in  th e  
life o r  h e a lth  o f  th e  c h i ld , e x c lu d in g  fa ilu re  c a u s e d  
p rim a rily  by f in a n c ia l Inab ility u n le s s  re lie f s e r ­
v ic e s  h a d  b e e n  o f f e r e d  a n d  r e fu s e d .

(3 ) " P e r s o n  r e s p o n s ib le  fo r  a c h i ld ’s  c a r e , 
c u s t o d y , o r  w e lfa re "  m e a n s  a p e r s o n  w h o  t r a d i­
t io n a lly  Is r e s p o n s ib l e  fo r  a c h i ld ’s  c a re , c u s t o d y , 
o r  w e lfa re , I n c lu d in g :

(A ) a p a re n t , g u a rd ia n , m a n a g in g  o r  p o s ­
s e s s o r y  c o n s e rv a t o r , o r  fo s te r  p a r e n t o f th e  c h i ld ;

(B ) :: m e m b e r  o f th e  c h i ld 's  fam ily  o r  h o u s e ­
h o ld  a s  d e f in e d  by S e c t io n  71 .01 o f  th is  c o d e ;

(C ) e p e r s o n  w ith w h om  th e  c h i ld ’s  p a r e n t  
c o h a b i t s ;

(D ) s c h o o l  p e r s o n n e l o r v o lu n t e e r s  at th e  
c h i ld ’s  s c h o o l ;  o r

(E ) p e r s o n n e l o r  v o lu n te e r s  a t a p u b lic  o r  p r i­
v a te c h ild -o a ru  facility  th a t p r o v id e s  s e r v ic e s  fo r  
th e c h i ld  o r  at a p u b lic  o r  p riva te re s id e n t ia l In s t i tu ­
t io n  o r  fac ility  w h e re  th e  c h ild  r e s i d e s .

F A L S E  R E P O R T  O F  C H IL D  A B U S E  M A D E  A  C R IM I­
N A L  O F F E N S E

§ 3 4 .0 3 1 . F a lse  R epo rt .

(a ) A  p e r s o n  corr-rn its an o f f e n s e  if th e  p e r s o n  
k n ow in g ly  o r  in te n tio n a lly  m a k e s  a re p o r t u n d e r  
th is  c h a p te r  th a t th e  p e r s o n  k n ow s  la c k s  fa c tu a l 
f o u n d a t io n . A n  o f f e n s e  u n d e r th is  r u b s e c t i o n  is  a 
C la s s  B  m is d e m e a n o r .

(b ) II, in c on n ec tio n  wilh a pend ing  suil affecting th e 
pa ren t-ch ild  re la tionsh ip , o n e  parent of a child m a k e s  
a report a lleg in g  child a b u s e  by the other paren t that 
the paren t m ak ing  the report know s la ck s factual fo u n ­
da tion . the report shall b e  d e em e d  a know ingly fa lse  
report. E v id e n c e  of a fa lse report sha ll b e a dm is s ib le  
in any suil b e tw een  the parents involving te rm s o f • 
con se rv a to rsh ip .
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1989 -1990 R eg u la r  S e s s io n s

I N  A S S E M B L Y

Ja n u a ry  2 5 , 1989

In tr o d u c e d  by M. o f  A . HOYT, VANN, HARENBERG — M u lt i - S p o n s o r e d  by — 
M. o f  A . D IA Z , HINCHEY, LOPEZ , MARSHALL, HcPH ILLIPS — re a d  once and 
r e f e r r e d  t o  th e Comm ittee on C h i ld r e n  and F a m i l ie s  — r e fe r e n c e  
changed to  th e  Comm ittee on C od es — com m itte e  d i s c h a r g e d , b i l l  
amended, o rd e re d  r e p r in t e d  a s amended and re com m itte d  t o  s a i d  comm it­
te e

AN ACT to  amend th e  s o c i a l  s e r v ic e s  law a n d 'th e  p e n a l law , in  r e l a t i o n  
to  f a l s e  r e p o r t in g  o f  c h i l d  abuse o r  m a ltre a tm e n t

»
The P eop le  o f  th e S ta te  o f  New Y o rk , r e p r e s e n te d  in  S e n a te  and Assem­

b ly , do enac t as f o l l o w s :

1 S e c t io n  1 . S u b d iv is io n s  8 th ro u g h  12 o f  s e c t i o n  424 o f  th e  s o c i a l  s e r -
2 v ic e s  law a re  renumbered s u b d iv i s i o n s  9 th rou gh  13 and a new s u b d iv i s io n
3 8 i s  added t o  read a s f o l l o w s :
4 . 8 . r e f e r  s u sp e c te d  ca se s  o f  f a l s e l y  r e p o r t in g  c h i l d  a bu se  and m a l-
5 ' tre a tm en t in  v i o l a t i o n  o f  s u b d iv i s i o n  th r e e  o f  s e c t i o n  2 4 0 .5 5  o f  the
6 p en a l law . t o  th e a p p r o p r ia t e  law en fo rc em en t agency o r  d i s t r i c t  a t t o r -
7 n ey ;
‘8 S 2. S e c t io n  2 4 0 .5 5  o f  th e  p e n a l law , as added by c h a p t e r  276 o f  th e
9 laws o f  1973 , s u b d iv is io n s  1 and 2 a s amended by c h a p te r  146 o f  th e  laws

10 o f  19 79 , i s  amended t o  read a s f o l l o w s :
11 S 2 4 0 .5 5  F a ls e ly  r e p o r t in g  an in c id e n t  in  the secon d  d e g r e e .
12 A p e rson  i s  g u i l t y  o f  f a l s e ly  r e p o r t in g  an in c id e n t  in  th e  se cond  d e -
13 g re e  when, knowing th e  in fo rm a t io n  r e p o r t e d , conveyed o r  c i r c u l a t e d  to
14 be f a l s e  o r b a s e le s s , he o r  s h e :
15 1 . I n i t i a t e s  o r  c i r c u l a t e s  a f a l s e  r e p o r t o r  warning o f  an a l l e g e d
16 o cc u r re n c e  o r  im pending o c c u r re n c e  o f  a f i r e  o r  an e x p lo s i o n  u nd e r c i r -
17 cum stances in  which i t  i s  n o t u n l i k e ly  th a t p u b l i c  a la rm  o r  in c on v e -
18 n ie n c e  w i l l  r e s u l t ;  [ o r j

EXPLANATION—M atte r in  i t a l i c s  (u n d e r s c o r e d ) i s  new; m a tte r  in  b ra c k e ts  
[ 1 i s  o ld  law t o  be o m i t t e d .

LBD05918-04-9
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Abusing the system 
is child abuse, too
B y  R i c h a r d  W e x l e r
T he tragic death of 3Vi- 

month-old Michael Lew- 
ellen in Schenectady, al­
legedly at the hands of 

his mother, will set in motion 
events that are entirely predicta­
ble, and almost certain to result 
in more such tragedies in the 
future.

H ere ’s what's likely to happen:
(1.) Politicians will swoop down 

on this case like vultures. They 
will seek out scapegoats. They 
will pledge to “crack down on 
child abuse" by urging more 
people to report the slightest 
suspicion of maltreatment to 
authorities. They will suggest 
legislation to make it even easier 
than it already is to remove 
children from their parents.

This is sure to make everything 
worse. Though there are more 
than two million "reports" alleg­
ing maltreatment of children 
every year, the kind of severe 
beatings that come to mind when 
we think of "child abuse" repre­
sent at most 3 percent of those 
reports,.and sexual abuse repre­
sents another 6 percent.

In contrast, nationwide, at least 
60 percent of all "reports" turn 
out to be false. In New Yoi I: the 
percentage is even higher. D e ­
fenders of the status quo will tell 
you that in some cases labeled 
"unfounded" there really was 
abuse. But. a federal study found 
that for every such case there are 
at least two cases in which 
parents are wrongly labeled abu­
sive by child protective workers.

R ic h a rd  W exle r is  a T im es Union  
s ta f f  w r ite r . H is  book, "W ounded  
Inn o ce n ts : The R e a l V ic tim s  o f  
the War A ga inst C h ild  A buse," 
was p ub lish e d  th is  m on th  b y  
P rom e theus  Books.

K.

So, the 60 percent figure actual­
ly underestimates the problem of 
false reports. O f the remaining 
reports, m ore than half are cases 
of "deprivation of necessities." 
Often that means sweeping laws 
allowed a child protective worker 
to confuse "neglect" with poverty 
and remove children from their 
parents because of poor housing 
conditions, for example.

The deluge of false reports 
leaves child protective workers 
with insufficient time to deal with 
cases in which children truly are 
endangered. In New York City, 
for exam ple , allegations of abuse 
sometimes have piled up in boxes 
because no one had time to 
investigate them .

Overwhelm ing caseloads are 
given to workers with minimal 
qualifications — In New York , a 
bachelor's degree in anything — 
and little training — is enough. 
That's why the system errs in 
both directions. Children who 
should be left at home are taken 
from  their parents, and children 
who should be taken from their 
parents are left at home. Encour­
aging more reporting and broad­
er laws will only make that 
worse.

(2.) There will be a foster care 
pan ic . P ro tec tiv e w orkers in 
S chenectady w ill be running 
scared. Every time they go out on 
a case, they will wonder if it 
m ight turn out to be the next 
Michael Lewellen — and if they 
will be blamed. So, workers will 
be much m ore likely to remove 
children from  their homes for 
little or no reason. Some will 
convince themselves that's good 
because it supposedly keeps more 
children safe. But. what could be 
more traumatic to a small child 
who has suffered no harm Jrom

S e e  A B U SE/ B -8

T H E  T I M E S  U N I O N

Tuesday 
October 23,199(

G r o u p  o f f e r s  s u p p o r t

To the Editor:
Congratulations to staff writer Richard 

t W exler on his Oct. 14 article on “Abusing 
I the system is child abuse, too” and his 
| recently published book on “Wounded 
i Innocents: The Real V ictims of the War 
■ Against Child Abuse."
1 The formation of V O C A L  N EW  Y O R K  

and the rapid growth o f Victims of Child 
Abuse Laws in the Capital District and 
throughout the state o f New York bears 
testimony to the epidem ic and widespread 
abuse of our legal system through false 
reports of child abuse which have victim­
ized (1) non-abused children subjected to 
repeated interrogation and instructional 
messages, (2) innocent parents wrongfully 
deprived of access to their children as the 

, result o f false reports of child abuse, (3) 
innocent teachers, day-care workers, and 
clergymen who have been falsely accused,
(4) under-educated over-worked child pro­
tective service workers who are Incapable 
of distinguishing true allegations from  
false allegations and who systematically 
abuse our children in the name of 
protecting them , (5) gullible fam ily court 
judges who routinely presume innocent 
adults to be guilty until proven innocent,

• and (6) the legal system itself when used 
intentionally and maliciously to falsely 
accuse innocent adults of child abuse.

The purpose of V OCAL NEW  Y OR K  is 
to provide emotional support snd educa­
tion to children, innocent adults, and 
families that have been victimized by 
false reports of child abuse; to promote 
and support just and reasonable child 
abuse laws; to protect children and 

'innocent adults from false reports of child 
< abuse; and to work toward changes in the 
' legal system so that innocent adults shall 
? be presumed innocent until proven guilty.

In short, our goal is to protect our 
■% children and their families from all forms
• o f abuse. Our m em ber’s kit containing 
much needed valuable and practical 
information can be obtained by calling us

• at 371-7239. Our national hotline number is 
, 1-800-848-6225.

P E T E R  G . SOKAR IS 
I Albany
I
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S T A T E  O F  N E W  Y O R K

2050—A

1989 -1990 R eg u la r S e s s io n s

I N  A S S E M B L Y

Ja n u a ry  2 5 , 1989

In tro d u c e d  by M. o f  A . HOYT, VANN, HARENBERG — M u lt i - S p o n s o r e d  by — 
M. o f  A. D IA Z , HINCHEY, LOPEZ , MARSHALL, H cPH ILLIPS — re a d  once and 
r e f e r r e d  to  the C omm ittee on C h i ld r e n  and F a m i l i e s  — r e fe r e n c e  
changed t o  th e C om m ittee on Codes — c om m itte e  d i s c h a r g e d , b i l l  
amended, o rd e re d  r e p r in t e d  a s amended and recom aaitted t o  s a i d  comm it­
te e

AN ACT t o  amend th e  s o c i a l  s e r v ic e s  law and th e  p e n a l law , in  r e la t i o n  
t o  f a l s e  r e p o r t in g  o f  c h i l d  abuse o r  m a ltre a tm en t

The P eop le  o f  th e  S t a t e  o f  New Y o rk , r e p r e s e n te d  in  S e n a te  and Assem­
b ly , do enac t as f o l l o w s :

1 S e c t io n  1 . ‘ d iv i s i o n s  8 th ro u g h  12 o f  s e c t i o n  424 o f  th e  s o c i a l  s e r -
2 v ic e s  law a re  renumbered s u b d iv i s io n s  9 th rou gh  13 and a new s u b d iv i s io n
3 8 i s  added t o  read a s f o l l o w s :
4 . 8 . r e f e r  su sp e c te d  ca se s  o f  f a l s e l y  r e p o r t in g  c h i ld  a b u se  and m a l-
5 tre a tm en t in  v i o l a t i o n  o f  s u b d iv is io n  th r e e  o f  s e c t i o n  2 4 0 .5 5  o f  the
6 p en a l law . t o . t h e  a p p r o p r ia t e  law en fo rc em en t agency o r  d i s t r i c t  a t t o r -
7 ney ;

*8 S 2 . S e c t io n  2 4 0 .5 5  o f  th e p en a l law , as added by c h a p t e r  276 o f  th e
9 laws o f  1973 , s u b d iv is io n s  1 and 2 as amended by c h a p te r  146 o f  th e  laws

10 o f  1 9 79 , i s  amended t o  read as f o l l o w s :
11 S 2 4 0 .5 5  F a ls e ly  r e p o r t in g  an in c id e n t  in  th e se c o n d  d e g r e e .
12 A pe rson  i s  g u i l t y  o f  f a l s e ly  r e p o r t in g  an in c id e n t  in  t h e  se cond  d e -
13 g re e  when, know ing th e  in fo rm a t io n  r e p o r t e d , conveyed o r  c i r c u l a t e d  to
14 be f a l s e  o r  b a s e le s s , he o r  s h e :
15 1 . I n i t i a t e s  o r  c i r c u l a t e s  a f a l s e  r e p o r t o r  w arn ing o f  an a l l e g e d
16 o c c u r re n c e  o r  im pending o c c u r re n c e  o f  a f i r e  o r  an e x p lo s i o n  u nd e r c i r -
17 cum stances in  which i t  i s  n o t u n l i k e ly  th a t p u b l i c  a la rm  o r  in c o n v e -
18 n ie n c e  w i l l  r e s u l t ;  ( o r ]

r.«.

EXPLANATION—M atte r in  i t a l i c s  (u n d e r s c o re d ) i s  new ; n a t t e r  in  b ra c k e ts  
( ] i s  o ld  law t o  be o m i t t e d .

LBD05918-04-9
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1 2 . R e p o r t s , by word o r a c t i o n , t o  any o f f i c i a l  o r  q u a s i - o f f i c i a l
2 agency o r  o r g a n iz a t io n  hav ing  th e  fu n c t io n  o f  d e a l i n g  w ith  em e rg en c ie s
3 in v o lv in g  dange r t o  l i f e  o r  p r o p e r t y , an a l l e g e d  o c c u r r e n c e  o r im pend ing
4 o c c u r re n c e  o f  a f i r e  o r an e x p lo s i o n  which d id  n o t in  fa c t  o c c u r o r  d o e s
5 n o t in  fa c t  e x i s t ; o r
6 3 . R e p o r t s , by word o r  a c t i o n , to  th e  s ta t ew id e  c e n t r a l  r e g i s t e r  o f
7 c h i l d  abu so and m a lt r e a tm e n t , a s d e f in e d  in  t i t l e  s i x  o f  a r t i c l e  s i x  o f
8 th e s o c i a l  s e r v ic e s  law , an a l l e g e d  o c c u r r e n c e  o r  c o n d i t i o n  o f  c h i l d
9 abuse o r  m a ltre a tm en t w hich d id  n o t in f a c t  o c c u r  o r  e x l 3 t .

10 F a l s e ly  r e p o r t in g  an in c id e n t  in  th e  se con d  d e g re e  i s  a c la s s  A
11 m isd em eano r.
12 S 3 . T h is  a c t  s h a l l  ta k e  e f f e c t  on th e  f i r s t  day o f  November n e x t s u c -
13 c c e d in g  th e d a te  on w hich i t  s h a l l  have become a law , p ro v id e d  how ever,
14 th a t e f f e c t i v e  im m e d ia te ly , th e  a d d i t i o n , amendment and/or r e p e a l o f  any
15 r u le s  o r  r e g u la t i o n s  n e c e s s a ry  f o r  the im p lem e n ta t io n  o f  th e  f o r e g o in g
16 s e c t i o n s  o f  t h i s  a c t on i t s  e f f e c t i v e  d a te  a re  a u th o r iz e d  and d i r e c t e d
17 t o  be made and c om p le te d  on o r  b e f o r e  su ch  e f f e c t i v e  d a t e .
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S U N D A Y  

T I M E S  U N I O N

October 14,1990

Abusing the system 
is child abuse, too

T
B y  R i c h a r d  W e x l e r

| he tragic death of 3Vi- 
month-old Michael Lew- 
ellen in Schenectady, al­
legedly at the hands of 

his mother, will set in motion 
events that are entirely predicta­
ble, and almost certain to result 
in more such tragedies in the 
future.

Here's what’s likely to happen:
(1.) Politicians will swoop down 

on this case like vultures. They 
will seek out scapegoats. They 
will pledge to "crack down on 
child abuse” by urging more 
people to report the slightest 
suspicion of maltreatment to 
authorities. They will suggest 
legislation to make it even easier 
than it already is to remove 
children from their parents.

This is sure to make everything 
worse. Though there are more 
than two m illion "reports" alleg­
ing maltreatment of children 
every year, the kind of severe 
beatings that com e to mind when 
we think of "child abuse" repre­
sent at most 3 percent o f those 
reports,, and sexual abuse repre­
sents another 6 percent.

In contrast, nationwide, at least 
60 percent of all "reports” turn 
out to be false. In New York the 
percentage is even higher. De­
fenders of the status quo will tell 
you that in some cases labeled 
"unfounded” there really was 
abuse. But, a federal study found 
that for every such case there are 
at least two cases in which 
parents are wrongly labeled abu­
sive by child protective workers.

R ic h a rd  W e x le r is  a T im es Union  
s ta f f  w r ite r .  H is  book. "W ounded  
Innocen ts : The R e a l V ic tim s  o f  
the  W ar A g a in s t C h ild  A buse ."  
was p u b lish e d  th is  m o n th  by  
P rom e theus  Books.

So, the 60 percent figure actual­
ly underestimates the problem of 
false reports. O f the remaining 
reports, m ore than half are cases 
of "deprivation of necessities." 
Often that means sweeping laws 
allowed a child protective worker 
to confuse "neglect" with poverty 
and remove children from their 
parents because of poor housing 
conditions, for example.

The deluge of false reports 
leaves child protective workers 
with insufficient time to deal with 
cases in which children truly are 
endangered. In New York City, 
for exam ple , allegations of abuse 
sometimes have piled up In boxes 
because no one had time to 
investigate them .

Overwhelm ing caseloads are 
given to workers with minimal 
qualifications — In New York, a 
bachelor’s degree in anything — 
and little training — is enough. 
That’s why the system errs in 
both directions. Children who 
should be left at home are taken 
from their parents, and children 
who should be taken from their 
parents are left at home. Encour­
aging m ore reporting and broad­
er laws will only make that 
worse.

(2.) There will be a foster care 
pan ic . P ro te c tiv e  w orkers in 
S chenec tady  w ill be running 
scared. Every time they go out on 
a case, they will wonder if it 
m ight turn out to be the next 
Michael Lewellen — and if they 
will be blamed. So, v/orkers will 
be much more likely to remove 
children from  their homes for 
little o r no reason. Some will 
convince themselves that’s good 
because it supposedly keeps more 
children safe. But, what could be 
more traumatic 10 a small child 
who has suffered no harm from

See ABUSE/B-8

T H E  T I M E S  U N I O N

Tuesday 
October 23 ,199(

G r o u p  o f f e r s  s u p p o r t

To the Editor:
Congratulations to staff writer Richard 

W exler on his Oct. 14 article on “Abusing 
the system is child abuse, too" and his 
recently published book on “Wounded 
Innocents: The Real V ictims of the War 
Against Child Abuse."

1 The formation of V OCA L  NEW  Y O R K  
and the rapid growth of Victims of Child 
Abuse Laws in the Capital District and 
throughout the state of New York bears 
testimony to the epidemic and widespread 
abuse of our legal system through false 
reports o f child abuse which have victim­
ized (1) non-abused children subjected to 
repeated interrogation and instructional 

' messages, (2) Innocent parents wrongfully 
deprived of access to their children as the 

. result o f false reports o f child abuse, (3) 
innocent teachers, day-care workers, and 
clergymen who have been falsely accused,
(4) under-educated over-worked child pro­
tective service workers who are incapable 
of distinguishing true allegations from 
false allegations and who systematically 
abuse our children in the name of 
protecting them, (5) gullible family court 
judges who routinely presume innocent 
adults to be guilty until proven Innocent, 
and (6) the legal system itself when used 
intentionally and maliciously to falsely 
accuse innocent adults of child abuse.

The purpose of V OCA L NEW  Y OR K  is 
to provide emotional support and educa­
tion to children, innocent adults, and 
families that have been victimized by 
false reports of child abuse; to promote 
and support just and reasonable child 
abuse laws; to protect children and 

'innocent adults from false reports of child 
.< abuse; and to work toward changes in the 
legal system so that innocent adults shall 

’  be presumed innocent until proven guilty.
In short, our goal is to protect our 

s children and their families from  all forms
• o f abuse. Our m em ber’s kit containing 
much needed valuable and practical 
information can be obtained by calling us

• at 371-7239. Our national hotline number is 
, 1-800-848-6225.

P E T E R  G .S O K A R IS  
{ Albany
I
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T i . X c r / : :  & / > - ' .  / ' ' & s r i r ? y ?  f y s c v / r c t ^

C h a rac te ris tic s  of llle g c d  P e tp e tn to rs  is  C o if lru d  Bcportx 
of /huse/lteglect

•  i  » ■ » • — »  t T (  > M >  W W m , _ I , J ^ < i i i — rr a a » r  ■  r ■  r r ■  ■ ■ ■  ■

Tot* 1 Kucher of C u t]  Percentage of Total lverage

• Tear te a r
- for 

Hire*

* 1987 1988 1989 1987 1988 1989
Uftf

Period

lge Croup • •
0

liider 19 1,(87 1.303 1.640 3.7 3.7 4.2 3.9
11-25 I0.5D5 8.387 0.729 23.3 23.7 22.4 23.1
26-35 29.604 15.500 17,101 43.4 43.9 43.9 43.7
M-45 9.456 7.146 8,057 20.9 20.2 20.7 70. a
Over 45 3,921 3,009 3.427 8.7 8.5 8.8 8.7

St i

lUle 21.004 16.402 18,200 46.5 46.4 46.7 46.5
Fenale 24.172 18.943 20,754 53.5 53.6 53.3 53.3

Ethnic Group

lig lo 24.036 17.539 18.971 53.2 49.6 48.7 50.5
Black 8.441 7.544 8.585 18.7 21.3 22.0 20.7
Hispanic 12.095 946 10.897 26.8 2.7 28.0 19.1

'■ Other 604 516 501 1.3 1.5 1.3 1.4

K in ta l  Status

K am ed 23.598 17.882 18,879 52.2 50.6 48.5 50.4
Widowed 779 599 574 1.7 1.7 1.5 1.6
Seperated 3.717 2.874 3,227 8.2 8.1 8.3 8.2
Divorced 6.292 4.728 5.120 • 23.9 13.4 13.1 13.5
Single (.617 ■ 5.600 6.473 14.5 15.8 16.6 15.7
Dnknovn 3,084 7,767 3.471 6.8 7.8 8.9 7.9
Older 18 1.389 895 • M U 2.4 2.5 2.9 2.6
lo t  Ipp licab le

Relationship to
Oldest V ictia

Bother 20.977 16.532 18.400 46.4 47.1 47.2' 46.9
E ither 11,137 8.820 9.447 24.7 25.0 24.3 24.6
Stepparent 4,244 3.209 3.510 •9.4 9.1 9.0 9.2
P aren t's  Paracoir 2.199 1.995 2.231 4.9 5.6 5.7 5.4
Grandparent 1.476 1.136 1.315 3.3 3.2 3.4 3.3
lm t/U n cl: 1.535 1.144 1.393 3.4 3.2 3.6 3.4
S ibling/O ther Relative 1.746 1,269 1.623 3.9 3.6 4.2 3.9
Other Caregiver* 1.862 1,140 1.038 4.1 3.2 2.7 3.3

Total llleg ea 45.176 35.345 38.954
Perpetrators -

' XBc!vdes Daycare, School and Institutional Personnel. Pre-coasuscalcd Adopted

C H A R A C TER IST IC S  OF A LLEG ED  P ER PETR A TO R S O F CHILD ACJUSE/NEGLECT

Total Number ol Porpotratorn 

Yoat
1005 1006 1067 1000 1000

Ago Group______________________________________________
00-17 67 04 04 60 75
18-25 400 365 429 400 407
26-35 1417 1206 1255 1060 001
36-45 544 1505 2011 2105 1831

Over 45 286 321_____309 230 186

TOTAL 2804 3571 4090 3872 3400

Gondor____________________________________ _______________________
Mnlo 1242 1569 1728 1623 1442

I F e m a l e  1565 1990 2374 2252 1961

TO TAL 2807 3560 4102 3875 3403

Ethnic Group
Alt. Native 797 904 939 857 751

Non-Ak. Native 12 8 11 16 15

Black 150 153 137 155 224

Aslan 16 27 29 31 39

Mexican 23 22 11 33 33

Caucasian 1727 1717 1515 1469 1304

Other 55 67 43 26 43

Unknown 20 665 1405 1271 987

TO TAL 2800 3563 4090 3858 3396

Porcontage of Total 
Yonr

1990 1905 1986 1907 1900 1909 1990

64 2%  3%  2%  2% 2% 2%
390 17% 10% 10% 11% 12% 13%j
004 51% 34% 31% 20% 27% 29%

1626 10% 44% 49% 54% 54% 52%
161 10% 0%  8%  6%  S%  S%j

3153

1339 44% 44% 42% 42% 42% 42%
1821 58% 56% 58% 53% 68% 58%)

3160

602 28% 25% 23% 22% 22% 19%'

18 0% 0% 0% 0% 0% 1%
7%234 5% 4% 3% 4% 7%

. 38 1% 1% 1% 1% 1% i% !

39 1% 1% 0% 1% 1% 1%,

1393 62% 48% 37% 38% 38% 44%!

27 2% 2% 1% 1% 1% 1%

803 1% 19% 34% 33% 29% 25%
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T h e  T ru th  A b o u t  
D o m e s t ic  V io le n c e :  

A  F a ls e ly  F r a m e d  I s s u e

A S McNEELY AND JONES noted In
1974. Lhe prevalence of physical 

abuse of women by their male Intimates has 
resulted In the classification of woman- 
battering as a severe social p rob lem . 
Feminists have made etTorts to heighten 
public awareness of violence against women 
and have successfully escalated media 
coverage of the subject and Introduced 
numerous federal and state bills to provide 
women with Increased legal protecdon from 
abusive men . Plzzey's seminal book raised 
urgent questions, such as “W ho are these 
men?" and “Why do these men do It?"1

Asking these questions frames an Im por­
tant social problem In a context that may In­
accurately depict the phenomenon. The 
questions are based on the assumption that 
men. exclusively or nearly exclusively, 
perpetrate domestic assaults. T hu s , the 
public, legislators, change agents, and other 
activists arc acting on underlying assum p­
tions that may be false or. at best, not fully 
reflective of domestic violence. Policies, 
then, are being built on an erroneous vision 
of physical abuse. Accounts of domestic 
violence reinforce the dominant view by ex ­
cluding virtually any reference to the per­
vasiveness of violence In American families 
and. almost Invariably, by Ignoring male 
victimization. Sletnmeiz notes that "Hus­
band abuse Is not uncommon, although 
many tend to Ignore It. dismiss It or treat It 
with 'selective Inattention.'"*
This article surveys domestic violence In­

vestigations. compares those revealing high 
abuse for both sexes with contradicting In­
vestigations that yield findings more consis­
tent with the popular view of domestic 
violence, and considers briefly some of the 
Implications of the Inaccurate view of the 
problem. The authors examine whether 
psychotherapeutic treatment of male assail­
ants Is a sound response to die social prob­
lem of dom estic violence and whether 
recent legal actions designed to protect the 
rights of women contribute to men's social 
and legal defenselessness.

R. L. McNeely 
Gloria Roblnson-SLrapson

Domestic v io lence has received 
increasing attention d u r in g  the 
past decade: attent ion that has 
f ram ed  the v io lence as essen­
t ia l ly  a m a s c u l in e  f o rm  o f 
assau lt ive  behav ior . T h is  art i­
c le presents the results o f  em ­
p ir ic a l s tud ies that con trad ic t 
the p o pu la r  concep t ion . T he  
authors suggest that the p o p u ­
la r  v iew  ha s  c o n t r ib u te d  to 
men's  in c r e a s in g  le g a l a n d  
s o c ia l d e fense lessness . T h e  
a p p ro p r ia te n e s s  o f  p s y c h o ­
therapeutic app roa ches  to the 
p rob lem  is d iscussed briefly.

I N V E S T I G A T I O N S  O F  
S P O U S E  A B U S E

In 1977. Slelnmetz studied conflict tactics 
used In 57 families selected by a public opi­
nion polling firm. The study group Included 
families from a broad range of socioeconom­
ic status categories and age groups. She 
found that 93 percent of the families used 
verbal aggression, and 60 percent had used 
physical aggression at least once to resolve 
marital conflicts. Thirty-nine percent of 
husbands and 37 percent o f wives had 
thrown things. 20 percent of both husbands 
and wives had struck their spouses with 
their hands , and 10 percen t o f both 
husbands and wives had hit their spouses 
with a hard object. Slelnmetz observed that 
there were few differences between hus­
bands and wives In the type and frequency

of physical aggression and that many 
families experienced reciprocal aggression. 
Stelnmetz also noted that women were as 
likely as men to select and Initiate physical 
violence to resolve marital conflicts and that 
men and women had similar Intentions 
when using physical violence, a lthough 
men were somewhat more likely to cause 
greater Injury, perhaps because of their 
superior physical strength. Pointing out that 
an equal number of wives and husbands kill 
their spouses—a pattern that has been 
stable over time—Slelnmetz observed that 
when weapons neutralize differences In 
physical strength, about as many m en as 
women are victims of hom idde. In support­
ing her assertion that women are equally 
likely to engage In violence. Stdnm etz noted 
that women are more likely than m en to 
physically abuse children , and that 
throughout history women have been the 
primary perpetrators of Infanticide.5 In fact, 
Stelnmetz found that m others abused 
children 62 paren t more often than fathers, 
and that male children were m ore than 
twice as likely to suffer physical Injury.4 Men 
were underrepresented In the S tdnm e tz  
study because a greater percentage of hus­
bands than wives chose not to partidpate In 
the oral Interview (as opposed to the struc­
tured questionnaire! portion of the study. 
Apparently, men were less likely to discuss 
their victimization If required to do so In 
face-to-face Interaction.

Nlsonoff and Bltman conducted a tele- 
phone survey In which subjects were asked 
to report on Incidents of violence with cur­
rent and former spouses lh A  former In­
timates.5 Because divorced t o J  separated 
Individuals would be surveyeo. the research­
ers presumed that the Investigation would 
reveal high marital violence rates.

Whereas 15.5 percent of the men and 11.3 
percent of the women reported having hit 
a spouse, 18.6 percent of the m en and only 
12.7 percent of the women reported having 
been struck by a spouse. Thus, although 
a higher percentage of men than women
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ported having hit a spouse, a higher 
^rcentage of men reported having been hit 
oy a spouse. The Investigators found no dlf- 

/ lerences between the sexes In the frequency 
or severity of spousal violence. The In- 
vesijgators concluded that "As predicted, 
wives reported hitting their husbands 
almost as frequently as husbands reported 
hitting wives, and a higher proportion of 
men reported having been hit by their 
wives than vice versa...men often are the 
victims of spousal violence."•

Time Periods Compared
Gelles's 1974 study was the first to e x ­

amine a group of families who had no 
known history of abuse, and thus it provided 
some data on the Incidence of family vio­
lence In the general population.7 He found 
that 2.5 percent of the wives had been vic­
timized between two and five times during 
the course of marriage, and 12 5 percent of 
the husbands had been so victimized. Five 
percent of both husbands and wives had 
been victimized as often as once every two 
months, and 7.5 percent of the wives and 2.5 
percent of the husbands were victimized at 
least once per m on th : some were assaulted 
daily. Gelles concluded that "Although the 
wives were less violent than their husbands, 
they were far from passive."*

In 1986 Straus and Gelles published the 
findings of a nationally representative 
survey that replicated Straus's earlier 
study. A primary research objective was to 
compare domestic violence rates for two 
time periods.9 The study revealed that the 
Incidence o f violence against females 
decreased between 1975 and 1985. About 
12.1 percent of all women reported at least 
one violent Incident In 1975. whereas 11.3 
percent reported being victimized In 1985. 
Reports of severe violence dropped from
3.8 percent In 1975 to 3.0 percent In 1985. 
The Investigators note that this represents 
a 26.6-percent decrease Ln the rate of severe 
violence m en committed against w omen.10 
Violence against men. however, increased: 
11.6 percent reported victimizations In
1975. compared with 12.1 percent In 1985. 
The rale of severely violent Incidents men 
reported dropped silghtiy from 4.6 percent 
to 4.4 percent.

Straus and Gelles's data demonstrate 
that women are as violent. If not more 
violent than m en ." Women also appear to 
use weapons far more often than men. 
which the authors suggest Is explained by 
the greater average size and strength of 
men. In 1975. 2 .2 percent o f the respon­
dents reported men using objects to strike 
w-omen. and 1.7 percent reported It In 
1985. No change was reported for women:

3.0 percent used objects In both 1975 and 
1985. Also, unlike 1975 when males were 
more likely actually to use a gun or a knife, 
no differences were observed In 1905. when
2.0 percent of both men and women used 
at least one of these weapons against their 
Intimates. No changes were observed In 
the percentage of those threatening to use 
a gun or a knife: 4.0 percent of men made 
these threats In 1975 and 1985 and 6 .0 per­
cent of women threatened use of a gun or 
knife In 1975 and 1985.

D iscussing the decrease In violence 
against women and the Increase In violence 
against men. Straus and Gelles commented:

Violence by wives has not been an object 
of public concern. There has been no 
publicity, and no funds have been In­
vested In ameliorating this problem 
because It has not been defined asa prob­
lem. In fact, our 1975 study was criticized 
for presenting statistics on violence by 
wives. Our 1985 finding of Uttie change 
In the rate of assaults by women on their 
male partners Is consistent with the 
absence of ameliorative programs.'*

Degrees of Violence
Straus conducted the first study of 

domestic violence using a demographically 
representative national sam ple .15 Noting 
that "wife beating" Is a political rather than 
a scientific term. Straus developed an as­
cending continuum (the Conflict Tactics 
Scale) of violent acts that Included (1) throw­
ing things at spouse: (2) pushing, shoving, 
or grabbing: (31 slapping; (4) kicking, biting, 
or hitting with the fist: (5) hitting or trying 
to hit with something; (6) beating up : (7) 
threatening with a knife or gun: and (8) 
using a knife or a gun. Items I through 8 
were termed a "Violence Index." and Items 
4 through 8 constituted a "Severe Violence 
Index.” Data were obtained to reflect the 
yearly Incidence of violence perpetrated by 
men and women.

Findings Indicated that In a-given year 
men perpetrated a median of 2.5 assaults 
(Items 1-8) a year and women perpetrated 
a median of 3 .0 assaults (Items 1 -8 ) a year. 
Using means rather than medians to assess 
central tendencies reveals that men engaged 
In an average of 8.8 assaults a year and 
women engaged In 10 .1 assaultsa year. Be­
cause means are more sensitive than me­
dians to extreme scores (scores of those who 
engaged In many violent acts per year), the 
latter figures reflect more accurately the total 
amount of violence occurring, and the m e­
dians reflect more accurately the normative 
rates of violence.

Women also engaged more often than 
men in severe violence as measured by

Items 4-8 . Men perpetrated a median of 2.4 
acts of severe violence per year, whereas 
women committed a median of 3 .0 acts of 
severe violence against male Intimates. The 
mean severe violence rate for men was 8 .0 
acts per year: however, women committed
8.9 acts of severe violence. Men and women 
also engaged In different types of severe 
violence: women more frequently kicked, 
bit, or hit male Intimates with their fists, 
they more often hit or bled to hit m en with 
objects, and more women than men threat­
ened to use knives or guns. However, men 
were slightly more likely actually to use 
a gun or a knife, and men beat up women 
more often than women beat up men . Men 
were found to beat up women an average 
(mediant of 1.7 times a year, whereas 
women beat up men an average (median) 
of 1.4 times a year. W hen all severely 
violent acts were exam ined, the data In­
dicated that women as a group were more 
violent to their male partners, and more 
men than women were victimized. Apply­
ing the results of the study to the total U .S. 
population. Straus posits that about 1.8 
million females are victim s o f severe 
violence each year and about 2 .1 million 
males are victimized. Although the data do 
not Indicate what proportion of the violent 
acts by women were In response to violent 
acts by men. the fact that women had 
higher mean and median rates for severe 
violence suggests that female aggression Is 
not merely a response to male aggression.

In fact, the study probably underesti­
mates the true extent of domestic violence 
because divorced and separated couples, 
who are likely to have experienced violence, 
were not represented. Straus noted that 
women are no more likely than m en to re­
ject physical force on moral grounds and 
stated that "The old cartoons of the wife 
chasing the husband with a rolling pin or 
throwing pots and pans are closer to reali­
ty than most—and especially those with 
feminist sympathies—realize."'*

N a t i o n a l  C r i m e  S u r v e y
The National Crim e Survey (N CS )'5 

defines spouse abuse as "Assault without 
theft In which the offender was the victim's 
spouse or ex-spouse."" Consequently , co­
habiting couples and Incidents Involving 
theft are excluded. NCS does not focus 
specifically on domestic violence, and no In­
terviewing techniques sensitive to the dif­
ficulties of obtaining domestic violence data 
are used. In fact, spouses of victims may be 
present when NCS Interviews are con ­
ducted. The result Is estimates of domestic 
violence that are significantly lower than 
those found In other studies, and the
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Bureau or Census notes that assaults by 
re la te s  are the most underreported of alJ 
types of victimization NCS Investigates.”  

According to NCS data, annualized for 
tiie years 1973. 1974. and 1975. Gaguln 
reports that fewer than 1 percent of both 
women (3.9 per l.OCO personsl-and men 
(0.3 per 1.000 persons) are victimized by 
spouses or ex-spouses.

McLeod examined 6.200 cases of domes­
tic assault that were reported to law 
enforcement authorities or to NCS Inter­
viewers to determ ine whether or not 
females sustained greater Injuries than 
males when victimized.”  Men comprised 
6 percent of all self-reported spousal 
assault victims In her study, a figure that 
Is considerably higher than that reported 
by Gaugln, who also used NCS data In her 
analysis of domestic violence.”  McLeod's 
survey, unlike those of Slelnmetz. Straus, 
and N lsonoff and B ltman, d isp ropo r­
tionately sampled black people, who. when 
aggregated, were decidedly below the na­
tional average for Income. Seventy-seven 
percent of all male victims In McLeod's 
study were black men. which Introduces 
further questions about the extent to 
which her findings can be applied to the 
general population.30

Whereas a weapon was used In about 25 
percent of all cases in which women were 
victims. 82 percent of all victimizations or 
men Involved weapons. McLeod suggests 
that the data underrepresent weaponless 
assaults, because victims are less likely to 
report these Incidents to the police. A l­
though 25 percent of all offenses against 
women were classified as aggravated 
assaults, about 80 percent of all offenses 
against m en were classified as aggravated 
assaults, and the vast majority of the latter 
cases Involved the use of weapons. In fact, 
none of the men reported a serious victim­
ization In which no weapon was present.31 
In noting that 73 percent of male victims 
known to the police and 77 percent of those 
reported to the NCS sustained Injuries. 
McLeod estim ates that correspond ing 
figures for female victims are between 52 
percent and 57 percent.33 

McLeod concluded that

Clearly, violence against men Is much 
more destructive than violence against 
women....Male victims are Injured more 
often and more seriously than are 
female victims....The data do provide 
rather strong support for the view that 
violence against men and violence 
against women are Independent events. 
Overall differences In weapon use. 
weapon choice, offense seventy, and In­
jury are evident.33

R E S E A R C H  F L A W S  A N D  
C O M M O N  M I S C O N C E P T I O N S

Data from the studies reviewed here pre­
sent a view of domestic violence at odds 
with comm on assum ptions about the 
nature of the problem. Surveys that show 
higher rates of men as aggressors Invariably 
are based on NCS data or official law en­
forcement records, but the researchers 
point out that these studies are flawed 
methodologically because the samples are 
not representative and because men are 
less likely to lodge official victimization 
reports. Nonetheless, two of the three 
studies reviewed that used data from NCS 
and other official sources found that vic­
timized men are abused more often, are 
more severely Injured, or both.

Another problem with much of the domes­
tic violence literature Is that It Is based on 
clinical populations, specifically battered 
women receiving shelter services or thera­
py.”  Data collected and conclusions drawn 
from those who seek shelter or therapy can­
not be generalized to the broader popula­
tion. Victims who seek services may differ 
significantly from the broader population, 
so the value of these studies lies primarily 
In spawning clinical prescriptions for treat­
m en t. not In describing or expla ining 
domestic violence In general.

An unquestioned belief about human 
behavior Is that men are more aggressive 
than women, Yet when Frod l, Ropert- 
Thom e, and Macauley surveyed the em ­
pirical literature on aggression, they found 
that 61 percent of all studies reviewed did 
not show men to be more aggressive than 
women, and that "...women (did notshow| 
consistently lower tendencies than m en to 
be physically aggressive."33 In fact. Frodl 
and her colleagues reviewed studies e x ­
amining nondomestic aggression, a sphere 
In which women are assumed commonly to 
be even more timid than In family, cohabi­
tation. or dating relationships.

There are other comm on m isconcep­
tions. Most people accept the assumption 
that wives, ^^rtlcularly low-lncome wives, 
cannot escape abusive relationships be­
cause of financial dependence. Their en­
trapment ts used to explain the desperation 
of those who resort to spouse killings. 
However, examinations of female spouse 
abuse victims reveal that low -lncome 
women are m ore likely than affluent 
women to leave domestic arrangements In­
volving spouse abuse.”  Also. Slelnm etx's 
study of battered males showed that men 
stay In violent homes for some of the same 
reasons women remain In abusive situa­
tions. In particular, men often become the 
targets of abuse when they step In to pro­

tect children being abused, and because 
women usually become the custodial par­
ent upon divorce, many men are a/raJd to 
leave for fear of further violence directed at 
their children. Stelnmetz adds:

It Is always assumed that the husband's 
greater economic resources could allow 
him to more easily leave a disruptive 
marital situation. Not only do men tend 
to have Jobs which provide them with an 
adequate Income, but they have greater 
access to credit and are not tied to the 
home because of children. This perspec­
tive rests on erroneous sexist assump­
tions. Although males, as a group, have 
considerably more economic security. If 
the husband leaves the family, he Is still 
responsible for a certain amount of eco­
nom ic support of the family In addition 
to the cost of a separate residence for 
himself. Thus, the loss In standard of liv­
ing Is certainly a consideration for any 
husband who Is contemplating a separa­
tion.... Interviews with abused m en sug­
gest that leaving the family home means 
I caving....the comfortable and familiar, 
that which Is not likely to be recon­
structed In a small apartment.37

Another common misconception Is that 
black men treat women more violently th a n ' 
do white men. Even Straus. Gelles. and 
Stelnmetz. whose survey Is the most com ­
prehensive and methodologically sound o f 
all domestic violence Investigations, con­
tributed to this misconception. Reporting In 
1980 that wife abuse was 400 percent 
greater among black couples than white 
coup les , they failed, as have the In­
vestigators of nearly every other domestic 
violence survey, to take Into account that 
social class differences between the races, 
rather than race Itself, may explain discre­
pant rates.3* However. In the one study 
published thus far that was designed 
specifically to examine the convergence of 
race and class In explaining dom estic 
violence rates. Lockhart found virtually no 
difference between the races.”  Although 
a higher percentage of black women re­
ported at least one victimization event, the 
median rale of violent episodes experienced 
by middle-class white women was som e­
what higher than that experienced by 
middle-class black women.

C O N S E Q U E N C E S  O F  
M I S C O N C E P T I O N S

The danger of these misconceptions Is that 
social policy, legislation, and the attitudes of 
officials and the public are being shaped by 
erroneous information.30 For example, the

M cNeely and R ob ln s o n -S lm p s on  / T ruth  about Domestic Violence 4 8 7



I
I

d is ta n t district attorney of Milwaukee 
County's Sensitive Crime Unit stated that 
"Ninety-eight percent of ail victims are 
women. Often, the woman Is passive and 
allows It lo happen."31 Milwaukee County's 
Domestic Abuse Specialist Indicated her 
conviction that 94 percent of all abuse In­
volves male assailants and female victims, 
and that all of the men are disturbed em o­
tionally and characteristically have low self­
esteem .33 J o h n  McNally, a p rom inen t 
Milwaukee attorney, pointed out another 
consequence of misconceptions:

In Milwaukee County, the complexion of 
a Jury often determines the outcome of 
a case. Out of 12 Jurors, seven or eight 
will be women, and live of the women 
will be white. The majority will be over 
50 years of age. It you are a black male 
charged wlth’ domestic assault, rape or 
sexual assault of children, what do you 
think your chances are? Black males 
start out with a foot In1 the bucket to 
begin with. And Juries In Milwaukee 
County are more racially m ixed than 
most Juries elsewhere.”

Men Increasingly are defenseless when 
allegations of domestic violence are made. 
Women Increasingly are successfully using 
charges of p..st abuse as a Justification for 
assaulting, killing, or planning to kill 
husbands. W omen also Increasingly escape 
first-degree homicide convictions when 
they claim past spouse abuse.”  The effec­
tiveness of past abuse as a defense results 
from the popular view of domestic violence 
as perpetrated solely by emotionally dis­
turbed men against women who are phy­
sically weak, defenseless, predisposed to 
passivity, and philosophically nonviolent.”  
Rlttenmeyer notes that this view Is sup ­
ported by women's rights activists and 
a growing body of academic literature, and 
that women who kill thetr husbands In­
creasingly explain their actions In the con­
text of a history of abuse.”  These facts are 
particularly Interesting given the fact that 
approximately equal numbers of men and 
women are killed each year by spouses.”  
Rlttenmeyer states that

...the (battered woman| defense, by ex ­
p loiting the traditional stereotypes 
regarding women's weaknesses and vul­
nerability. licenses the quick use of 
deadly force by a specialized group and 
stands as an Ironic contradiction both to 
the social equality sought by women 
and to the basic aim of the criminal law. 
And. finally, the defense. If accepted by 
the courts. Is an unconstitutional. In­
vidious, sex-based classification of the 
due process and equal protection rights 
of male homicide defendants and vic­

tims,..bestowing upon the abused wife 
the unique right to destroy her torm en­
tor at her own discretion.3*

The politically charged atmosphere that 
pervades the broad array of gender-sensi­
tive crimes such as marital rape, sexual 
.abuse cf children, and child abuse Increas­
ingly provides the means by which women 
are able to victimize men socially merely by 
alleging their occurrence. For example , 
growing numbers of wives are falsely accus­
ing their husbands In divorce disputes of 
having sexually assaulted their children.3* 
Wives reportedly are motivated to make the 
false accusations to improve their negotiat­
ing posture In property settlements, to Im­
prove their chances of being awarded sole 
custody of children, or simply to be vindic­
tive toward divorcing husbands.40 Attorney 
McNally slates tliat the popular view of 
these accusations has spawned a host of 
publicly financed support services that 
serve inadvertently In som e cases to 
"...throw gasoline onto the Are."" Typically 
staffed by social workers, the services pro­
vide assistance to legitimate victims, but 
also can prolong court proceedings and In­
crease legal fees for m en Implicated In 
marginal or deceitful cases. Wives who 
allege assault, child abuse, sexual abuse of 
children, or marital rape also have the 
benefit of free representation by county pro­
secutors or district attorneys. Data In ica te 
that 60 percent of the nation's alleged 
abuse cases that Involve children turn out 
to be false, only 1 percent of all allegations 
Involve the serious assaultive behavior the 
public generally regards as truly abusive, 
and disgruntled neighbors as well as 
spouses Increasingly use false abuse allega­
tions vindictively.43

S U G G E S T E D  A P P R O A C H E S
The authors do not intend to diminish the 

seriousness o f domestic violence. Yet at­
tempts to address the problem will not be 
effective un less the full scope o f the 
phenom enon Is acknow ledged. Although, 
as Stelnmetz notes. " ...It Is not likely that 
feminist researchers and counselors will 
publicly acknowledge that males might also 
be victims." society must recognize this fact 
or we will be addressing only a part of the 
phenom enon .43 Nearly every Investigation 
Includes the caveat that the prevalence of 
violence was likely to be underestimated. 
Most.estimates of the true magnitude of the 
problem are that 60 percent of all American 
families experience spouse abuse. When 
child abuse Is considered also, forecasts 
have envisioned family violence as a near­
ly universal phenom enon .44

Given the magnitude of the problem. It Is 
unlikely that psychotherapeutic approaches 
can sucressfully address It. or that psycho­
logical disturbance Is the root of family 
violence In most Instances. It Is more likely 
that the causes arc located In society's rev­
erence for violence, as evidenced In movies, 
advertisements, popular music, and In the 
high rate of firearm ownership.43 Thus , 
laws must clearly state that spouse abuse 
cannot be tolerated: It Is not Just a "family 
affair." Progress has been made: more Juris­
dictions have Instituted procedures requir­
ing police officers to document cases of 
suspected abuse.4* Additionally, som e evi­
dence suggests that recidivist abuse b  
reduced when assailants are Jailed, and 
more Jurisdictions are mandating the In­
carceration of abusers.43

A large percentage of hom icides Involve 
spouses or other Intimates. Considering the 
fact that more than one-half o f all American 
households own guns, m ost of which are 
handguns. Straus recommends the enact­
ment of stringent gun control legislation.40 
Additionally, efforts should be m ade to 
mitigate the scope of violence portrayed hr 
the mass media, even In the absence of con­
vincing empirical evidence of a relationship 
between media violence and household 
violence.

Given the strong relationship between 
childhood victimization and subsequent 
participation In violence during adu lthood , 
harsh discipline must be defined as physi­
cal abuse and merit official Intervention.4* 
A number of studies have shown that 
violence becomes more likely when families 
are Isolated from extended kin: thus, som e 
suggest that governmental policies that 
encourage geographical mobility at the cost 
of reduced ties to members of extended 
families be reshaped.30

Other strategies will be required as well. 
Some writers have argued that violent be­
havior is a natural reaction to Inegalltarian 
structures in society that Inhibit personal 
growth, and the extent to which socially 
structured racial, gender, and class Inequal­
ities frustrate human needs largely predicts 
the amount of domestic violence In society.31 
Consequently, efforts m ust be m ade to 
achieve a more egalitarian society. But con ­
certed efforts In all of these areas are unlikely 
to be effective unless society realizes that 
domestic violence Is a two-way street.

R. L . M c N e e ly . P h D .  Is  P ro fe s s o r  o f  O c ­
c u p a t io n a l  S o c ia l W e lfa re  a n d  C h a i r ­
m a n  o f  (h e  I n d u s t r ia l  a n d  O c c u p a ­
t io n a l  S o c ia l  W e l fa r e  P r o g r a m .  
S c h o o l o f  S o c ia l W e lfa re . U n iv e r s i ty  o f  
W ls c o n s ln -M t lw a u k e e ,  P.O . B o x  7 8 6 ,
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N .J .C .C .R . H E L P S  S T O P  B IL L

A - 2 4 0 8  S e n t  B a c k  T o  A s s e m b l y  F o r  R e v i s i o n !

The New  Jersey Council for Children’s 
R i g h t s  a n d  t h e  N a t i o n a l  R i f l e  
A ssoc ia tion  su ccessfu lly  defeated the 
A s s em b ly  v e r s io n  o f  the D om e s t ic  
V i o l e n c e  B i l l  w h i c h  d e l e t e d  a 
provision calling for perjury sanctions 
to be staled on all com pla in t form s. 
This provision was lobbied for by the 
N . J . C . C . R .  b e c a u s e  it is  b e i n g  
ev id en c ed  by law y e rs , p ro s e c u to rs , 
judges and others in the legal system 
that the current domestic violence laws 
are terribly abused . In the January 
1991 edition o f the New Jersey Family 
L aw y e r—a n ew s le tte r d is tr ib u ted  to 
fam ily  cou rt law y e rs—that d om es tic  
v io le n c e  is u sed  as a "first strike" 
w eapon  in a p e n d in g  d iv o r c e  that 
e f f e c t iv e ly  " b lin d js id e s"  a s p o u s e , 
usually the husband, by throwing him 
ou t o f  th e m a r i ta l r e s id e n c e  and 
d ep r iv in g  h im  o f  his p ro p e r ty  and 
most importantly his children.

A s p rev iou s ly  reported  in T he  
C h i ld r e n 's  A d v o c a te , the M id d le s e x  
County prosecu tor’s o ffice knows that 
women use dom estic vio ence to gain 
the upper hand in d iv o r .e  actions to 
win property and custody. A ll o f this 
done without due process and usually 
w ith ou t the o th e r s id e  taring given

immediate notice and an opportunity to 
be heard.

Reports from tho N J State Police 
and the Adm in istra tive O f f ic e  o f  the 
Cou rts R eport on D om es tic  V io le n ce  
state that 82%  o f all D .V . complaints 
are filed by women, not 95%  that you 
always see in the media. According to 
these reports a pp ro x im a te ly  5 0%  o f  
these cases are dism issed , w ithdrawn, 
don't rise to the standard o f evidence, 
or are false. Probably this figure is 
m ore in the 70% -80%  range because 
repeated com p la in ts are filed in the 
same cases fo r harassment pu rposes , 
and end up inflating the statistics.

B ecause the defendant's property 
in te re s ts , fa m ily  and c h i ld r e n  are 
im p l i c a t e d  and th e  g o v e r n m e n t 's  
interest to protect those tnily abused is 
important, it is no small constitutional 
m a tte r . A  ju d g e  m u st d e f in e  the 
injury and state why it is irreparable, 
w hen g iv in g  o u t an o rd e r  w ith o u t 
notice . T he decis iv e matter then is 
the risk o f erroneous deprivation. The 
law provides no protection from  risk 
o f  e r r o r  o r  f a ls e  a l le g a t i o n s  and 
b e c a u s e  n o  s h ow in g  o f  im m in e n t  
danger is required to be stated on the 
pre-printed D .V . complaints, the statute

N . J . C . C . R . ' S  S T O R M I N ’ N O R M A N  A T T A C K S

S to rm in ' N o rm a n  W r ig h t , o u r 
M o n m o u t h / O c e a n  C o u n t y  c h a p t e r  
c oo rd in a to r , a lo n g  w ith m em be r and 
non-member parents from his area, kept 
a vigil on the status o f  D .V . B ill A - 
2 4 0 8 / S -2 2 3 0  as it w a s h u r r i e d ly  
rammed through the A ssem bly . After 
a l e r t i n g  t h e  N . J . C . C . R .  o f  th e  
im p e n d i n g  a c t , w e w e re  a b le  to 
organize a letter and phone campaign 
to our Legislators that was instrumental 
in stopping this back-door approach by 
A ssem b lyw om an M arlen e Lynch -Fo rd

is fatally defective because it is not 
narrow ly drawn, but is now open to 
a b u s e .  F e d e r a l  R u l e s  o f  C i v i l  
P r o c e d u r e  6 5  ( c )  g ra n ts  s e c u r i t y  
(p roperty , m on ey , e tc .) i f a T R O  is 
falsely or erroneously given.

Even though som e argue women 
would be reluctant to Tile a complaint 
if the perjury provision is on the form, 
that argum ent fa ils because in m ost 
c om p la in t s itu a tion s p o l ic e  o f f ic e r s  
r e s p o n d in g  to the s c e n e  h av e the 
p ow e r  to  m a k e  an a rre s t o r  f i l e  
c o m p l a i n t s  o n  b e h a l f  o f  t h e  
complainants if they deem necessary.

W e  h a v e  a l s o  a rg u e d  f o r  a 
commission to be set up to investigate 
llie rising number o f false allegations. 
This is not forthcom ing and should be 
addressed by each and every m ember 
to the press and to dieir legislators.

T h e  N .R .A . argued against the 
pending leg isla tion a lso . T h e po lice 
w ould have been granted broad new 
p ow e rs to c o n f is c a te  w eap on s that 
were not used in the alleged assault. 
T h e  ju d g e  c o n d u c t in g  a s u m m a ry  
h e a r in g  c o u ld  r e v o k e  the f ire a rm s  
creden tia ls o f  the ow ners , and they 
would then have to petition the court 
to get them back.

o f Ocean County and the C omm iss ion  
on S ex Discrim ination in the Statutes. 
Norman and others passed out literature 
to every in d iv id u a l they c am e  in to  
contact with in T ren ton . le g is la to rs , 
lobbiests, special interest groups, aides, 
and the m ed ia  w ere b e s ie g e d  w ith 
l i t e r a t u r e  c o n c e r n i n g  t h i s  b a d  
legislation. This organization sends a 
spec ia l n ote o f  gra titude to N o rm a n  
and his forces for their effort to protect 
the rights o f children to two parents.

Continued on Page 3
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O p e n  F o rum . C om e  meet the 
lawyer who is offering the Legal 
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•TESTIMONIAL SUMMARY

Proponents of H. Concurrent Resolution 172 might wish to consider 

the following: (1) The Resolution, as presently worded, permits 
a tremendous amount of discretionary latitude in what might be 
considered as abuse, suggesting that it may be too ambiguous;
(2) custody rights may be denied to both parents in families 
with a pattern o f  reciprocal abuse; (3) custody rights may be 
denied to a large number of women; and (4) the absence of 
specified criteria to determine the veracity of spousal abuse 
evidence may be problematic. _
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Chairman Frank and honorable members of the subcommittee, I would like to 

thank you for holding this hearing, and I would like to thank you far inviting 
me to participate today. I wish to start by indicating that although I do have 
a concern about Concurrent Resolution 172, I d o  not view myself as having a 
partisan role in these proceedings. I am here merely to provide information 
that may be useful in your deliberations. In addition, I wish it to be clear 
that I am not here as an apologist for violence. My comments should not be 
construed as motivated by an intsvt to diminish the seriousness of domestic 
violence. Acts of domestic violence are deplorable. They should be punished 
and, wherever possible, all prudent deterrents should be employed.

Having made these points I would like to begin my remarks by noting that 
there are two images of domestic violence. One image has been projected by the 

popular media and by acadsnicians who have examined victims of domestic 
violence housed within shelters for abused wcmen. The image that emerges from 
this view of domestic violenae is that men, exclusively, or nearly exclusively, 
are the perpetrators of physical violence in domestic assaults. This image 
often has guided lawmakers, domestic violence change agents, and other 

activists.
p ,i

A  conflicting image of the phenomenon emerges from research that has been 
conducted on the general population in which people at large are asked to 
disclose their participation in domestic violence. The view of violence that 
emerges from this research is that violence is a nearly universal phenomenon in 
American families, with both sexes being perpetrators and victims of violence. 
If, for example, one uses as one's yardstick of abuse the resort to physical 
punishment in" disciplining children, nearly all American families can be said 
to be abusive at sane time or other. In addition, estimates are that at least 
60% of all families will experience at least one episode of physical aggression 
occurring between spouses during the course of a marriage. And some studi.es 
have found that 95% of both nusbands and wives enploy verbal aggression against 
each other, such as yelling, screaming, insulting each ether, and stomping out 
of rooms. Perhaps it is important to note that such actions often precipitate 

physical violence; in fact they are often precursors to domestic hanicide.

Cne inplication of these findings is that violence against spouses and 
children is more the norm than it is the exception in American family life.

If it is the norm, one might wish to consider whether or not a spouse who has 
on one or two occasions resorted to the use of physical punishment in 
disciplining children should be barred from having custodial rights. I suspect 
that most people would argue against the barring of custodial rights unless it 

can be shown that there has been a pattern in which the person repeatedly 

engages .in routine acts of physical punishment.
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Similarly, the pattern as well as the nature of spousal abuse should be 

taken into account in any proceedings in which a parent's custody rights are at 
stake. Yet as the Resolution is worded presently, I can see no distinction 
between those families that have experienced battering exclusively in the form 
of verbal abuse and those that have experienced physical abuse. Nor can I see 
a distinction drawn between those families that have experienced only one 
episode of physical spousal violence, and those that routinely experience a 
pattern of physical abuse. And what about families in which there is a pattern 
of reciprocal violence? Finally, I am unable to discern any distinction 
between a situation in which spouses have resorted to the use of a push or a 
shove, versus those, for example, that have resorted to the use of fists or 
objects in striking spouses.

Given this, it seems to m e  that the Resolution, as presently worded, 
permits a tremendous amount of discretionary latitude in what might be 
considered as abuse. Forecasting future courtroom situations suggests that the 

Resolution may be too ambiguous and subject to legal challenge.

Another point I would like to make is that it is conceivable that custody 
rights will be denied to more wanen than presently imagined if the Resolution 
is enacted into law. Most people are surprised to find out that the best - - • 
scientific estimates indicate that whereas 1.6 million wives are "beaten" by 
their husbands each year, 2.4 million husbands are "beaten" annually by their - 

wives. By "beaten" is meant having been kicke'3, bitten, or hit with a fist or 
object, actually being beaten up, or having been victimized by the threat or 

actual use of a gun or knife.

One reason why people tend to react with such disbelief to these figures 

is because they fly in the face of the popular image of violence promoted by 
the media and by academicians who examine fsnale victims housed in shelters. 
They also fly in the face of official crime reports that indicate much greater 
male involvement in physical abuse. And such data do not correspond to the 
image most people have of wanen as being philosophically nonviolent and 

predisposed to passivity.

Yet rigorous studies have shown that men tend to contact formal 
authorities only in the most serious cases of female perpetrated abuse, thereby 

skewing the official crime report statistics by underreporting female 
perpetrated spousal violence. Rigorous studies also have found that wanen are 
as likely as men t o  selecrt and initiate physical violence, that men and wanen 
are equal in their intentions when using physical violence, and that whereas 
husbands are the aggressors in sane families, wives are the aggressors in other 

families, and that many families experience reciprocal violence. Another 

finding that tends to surprise people is the fact that battered men often stay
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in abusive situations because they fear that their absence will result in 
continued violence being visited upon their children. As one researcher found, 
these men often becar.e targets for abuse when they step in to protect children 
from being abused. I might add that studies also have found that wanen are 
sariewhat more likely chan men to engage in the most serious forms of violence, 
perhaps because of the greater average size and strength of men.

Given these findings I think it is important for those who support 
Resolution 172 to consider that one possibly unintended consequence of the 
Resolution might be that a large number of women will be denied custody rights 
to their children. I also wander what the courts will do in cases wherein 
domestic violence is reciprocal. Will both parents be denied custody?

Finally, the Resolution does not appear to set out criteria relating to 

the veracity of evidence to be considered in court. It merely indicates that 
spousal abuse evidence should be considered. It seems to me that guidelines 
should be established that can determine the veracity of the evidence. This is 
especially so when one considers that sane seminar leaders apparently are 
recommending to divorce-prone seminar participants that false records of abuse 
are expeditious means to remove husbands fran the marital residence prior to 
the commencement of actual divorce proceedings. They can be used also as tools 
to achieve better bargaining positions in property settlanents, or to improve 
chances of being awarded sole custody of children. According to one author who 
attended a number of saninars, the means rec a m e n d e d  to seminar participants to 

achieve these objectives is ny the filing of false danestic violence claims 

prior to filing far divorce.

I might add that false claims of spousal violence is but one strategy.
More and more false sexual abuse allegations are being heard each year. Cine 

researcher has estimated that more than 500,000 families are put through 

investigations of unfounded reports of sexual abuse each year. And, in the 
most serious of situations, those involving domestic homicides, another 

researcher found that fewer than 10% of cases involving female perpetrators 
examined in her study of five major American cities actually warranted 
justifiable pleas of self-defense. This was despite the fact that nearly 60% 
of the women claimed self-defense as the homicide motive. Indeed, in cases 

involving male homicide victims who were asleep, infirm, intoxicated, or 

helpless, 73.3% of the female assailants claimed self-defense. Yet 30% of the 
women had prior violent arrest records involving individuals other than their 

spouses.

In conclusion, it would appear to be most advantageous for attention to be 

directed to the issue of credible evidence. The Resolution merely specifies 
that evidence of spousal abuse should create a statutory presumption. The 

absence of focus o n  credible evidence seems to m e  to be a serious flaw.

THANK YOU
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F a ls e  A l l e g a t io n s  o f  
C h ild  S e x u a l  A b u s e

W h y  is it h a p p e n i n g ?  W h a t  c a n  w e  d o ?



c r im e s ; m a n y  d e f e n d a n t s  w e re  
guilty , but th e  p ro s e c u t io n  d idn 't 
have th e  p r o o f  n ecessa rv  to c o n ­
vict. T h e  truly in n o c e n t d e fe n d a n t 
was rare. T h e  o th e r  a u th o r , a p rac ­
ticing psvch ia trisl a nd  a critic o f 
c o u r t r o om  re liance o n  psych ia tric 
e x am in a t io n s , testified regu larly o n  
b eh a lf o l th e  p ro s e c u t io n , re b u t­
ting d e fe n s e  e xp e r ts  c la im s that 
psychiatric to o ls w ere inTptu i to a 
liirv d e c id in g  m en s q u e s t io n s .

3

ust a few  short years ago , 
n e ith e r o f  th e au th o rs c o u ld  
have an tic ip a ted  that his 
p ro fe ss ion a l life w ou ld  b e ­
c o m e  so  heavilv in v o lv ed  in 
cases o f  a lleg ed ch ild  m o ­

lesta tion , O n e  o f  us, a p u b lic  d e ­
fend e r , fo u n d  that on lv  1 o r 2 
p e rcen t o f his clien ts w ere Iruh in ­
n oc en t o f  any w ron g d o in g . M am  
d e fe n d a n ts  had  b e e n  m o re  ba rged  
but w e re actually guiltx o i lesser

Fall 1990

N ow  s om e th in g  new  a n d  u n ­
p re c e d e n te d  has em e rg e d , s o m e ­
thing that is having a devasta ting 
im pact o n  th e  lives o f th ou sa n d s o f 
p e rson s a n d  th rea ten s m any o f  the 
d u e  p ro c e s s  p ro te c tion s o f all o f  us. 
W e  are sp ea k in g  o f the w id e sp rea d  
o c c u r re n c e  o f  false a ccu sa tion s o f 
ch ild sexua l a b u se . A nd  w h ile  in ­
fo rm ed  p e r s o n s  may d isag ree o n  
h ow  o fte n  false accu sa tion s are 
m a d e , th e re  is n o  real d o u b t that it 
is h a p p e n in g  far m o re  o f te n  than 
ou r soc ie ty  can afford .

S om e  re sea rch ers cla im  that on ly  
8 p e rc en t o f  cases s tu d ied  are fic­
titious, (D a v id  P .H . Jo n e s  a n d  J. 
M e lb o u rn e  M cC raw , R e lia b le  a n d  
F ic t it io u s  A c c o u n ts  o f  S e x u a l A b u s e  
o f  C h ild re n , 2 J In te rpersona l V io l­
e n c e  (M a rch  1987 ).) O th e r s  stress 
that n a tio nw id e , on ly  a b ou t 4 0  p e r ­
c en t o f all reports are substan ti­
a ted . (D o u g la s  J. B esha rov , C h i ld  
A b u s e  a n d  N e g le c t  R e p o r t in g  a n d  
In v e s t ig a t io n :  P o lic y  G u id e lin e s  (o r  
D e c is io n m a k in g , R epo rt to  A m e r i­
can Bar A ssoc ia tion  and Am e r ic a n  
Pub lic W e lfa re  A ssoc ia tion , O c t  8 , 
1987 .)

W e  are u n im p re s s ed  by stud ie s 
d o n e  in lab ora tor ie s , c la im ing  that 
c h i ld r e n  a re  n o t s u s c e p t ib le  to  
lead ing q u e s t io n s . S u ch  stu d ie s fail 
to d u p lic a te  th e reality o f  investi­
gative in terv iew s in actual cases. 
H o w e v e r , it c lea r ly  w o u ld  b e  
uneth ica l to a ttem pt to se e  if a child 
c o u ld  b e  tra ined to b e liev e falsely 
that se xu a l a bu se had taken p la ce .

Even if th e  true in c id e n c e  o f  false 
a llega tion s o f  sexual a b u se  is u n ­
kn ow n , it s e em s b ey on d  q u e s t io n  
that th e  p ro b lem  is a se riou s o n e , 
d ese rv in g  o f  a carefu l reev a lua tion  
o f cu rren t th eo ry  and p ra c tice .

T o  b eg in  to unde rs tand  th e  d e ­
v e lo pm e n ts  that u ltim ately led to 
in n o c e n t p e rson s b e ing  cha rg ed  
with ch ild  m o les ta tion  and  to p ro s ­
e cu to rs re ly ing so heavily o n  th ose  
w h om  th e y  t ra d it io n a lly  d is ­
d a in e d—th e m enta l hea lth  p ro fe s ­
s iona ls—w e may take as a starting 
po in t S en a to r W a lte r M on d a le 's  
1973 h ea ring s o n  ch ild  a b u s e  and 
n eg lec t . T h o s e  hearings led  to the 
passage o f  th e C h ild  A b u s e  P rev en ­
tion and  T rea tm en t Act o f  19 74 , 42

1 5



use §§ 5101-5106. G ra d u a lly , all 
the s ia tes w e re  requ ire d  to d e ­
v e lo p  p ro g ram s a im ed  at faster re c ­
o g n it io n  and  trea tm en t o f  ch ild  
a b u se . W e  se e  n o  reason  to d o u b t 
that th o u sa n d s  o f c h ild re n  b e n e ­
fited , b u t at the sam e tim e , a d is ­
tu rb ing trend was set in m o t io n .

W h i le  physica l a bu se  will I :ave 
b e h in d  physica l e v id e n c e , sexua l 
a b u se  m ay n o t . As a resu lt, inv es­
tigators from  law e n fo r c em e n t and 
ch ild  p ro te c t io n  agenc ie s h ad  the 
d ifficu lt jo b  o f  in terv iew ing y o u n g  
ch ild re n  w h o  m igh t b e afraid to say 
w hat h ad  h a p p e n e d  to th em . As 
they h av e d o n e  so o f te n , p u b lic  
a g en c ie s tu rn ed  to “ e x p e r ts "  from  
the m en ta l h ea lth  p ro fe s s io n s , this 
tim e fo r lesson s in h ow  to talk to 
c h ild re n .

It is o u r  c o n te n t io n  that false al­
leg a tion s o f ch ild  sexua l a b u s e  are 
o n  th e  inc rea se as a d irec t resu lt o f 
this a llian ce b e tw e en  law e n f o r c e ­
m en t a n d  m en ta l h ea lth  p ro fe s ­
siona ls . W e  w ant to e xp la in  this 
d e v e lo p m e n t and  suggest a b e tte r 
way to  p ro te c t ch ild ren  w h ile  p r o ­
tec ting  th e  in n oc en t .

Investigators and therapists: 
two different worlds

Neu tra lity  is th e s in e  q u a  n o n  o f 
th e  crim ina l investigator. H e  o r  sh e 
a dv o c a te s n e ith e r for ind iv idua ls 
n o r fo r politica l and soc ia l c au ses . 
W h e r e v e r  th e truth lea d s , th e  re ­
sp o n s ib le  investigator fo llow s .

W e  b e liev e that the r o o t c a u se  o f 
th e  cu r re n t p ro b lem  o f  fa lse a lle-

Lee C o le m a n  p ra c tic e s  p s y c h ia t r y  in  
B e rk e le y , C a lifo rn ia .  H is  c o n c e rn s  
a b o u t  th e  in f lu e n c e  o f  p s y c h ia t r y  in  
le g a l p ro c e e d in g s  h a v e  b e e n  r e f le c t ­
e d  in  s e v e ra l d o z e n  a r t ic le s  as w e l l  
as in  h is  b o o k , T h e  Reign o f  Error: 
P sy c h ia try , A u th o r i ty , a n d  Law  
(B e a c o n  P ress 1 9 8 4 ). P a t r ic k  E. 
C la n c y  is a c e r t i f ie d  c r im in a l  la w  
s p e c ia l is t  in  th e  S ta te  o f  C a lifo rn ia .  
C la n c y 's  la w  f irm  in  S a c ra m e n to  
d e a ls  e x c lu s iv e ly  w ith  c h i ld  m o le s ­
ta t io n ,  re p re s e n t in g  b o th  ju v e n i le  
a c c u s e rs  a n d  th e  a c c u se d .

gations o f  c h ild  sexua l a b u se  is the 
in com pa tib ility  b e tw e en  th e n e u ­
trality re q u ire d  o f investigators and 
a series o f b iases im p o r te d  in to the 
in v e s t ig a t iv e  p r o c e s s  f r om  th e  
m en ta l h ea lth  p ro fe ss ion s .

U n lik e  investigators , therap ists 
are n o t n eu tra l. T hey  are a dv oca te s 
w h o  se ek  to  p r o m o te  the w elfa re 
o f  th e ir  p a t ie n t s . T h e  p a t ie n t 
(s om e t im e s  in c lu d ing  the family) 
b e c om e s  th e  m a jo r s o u rc e  o f  in ­
fo rm a tion , a n d  the therap ist m o n i ­
tors p rog re ss by rely ing heavily o n  
th e re p o r te d  fe e lin g s  o f th e pa tien t.

W h a t w o u ld  h a p p e n  if therapists 
b e c am e  investigators in legal cases 
in v o lv in g  th e ir  p a tie n ts?  C o n ­
versely , w hat w ou ld  h a p p e n  if in­
vestigators w e re  tra ined to th ink 
a n d  a c t lik e  th e ra p is t s , s e e in g  
th em se lv e s as a d v o c a te s  for o n e  or 
m o re  p e rs o n s  b e ing  investigated? 
This is w ha t h a p p e n e d  in th e  late 
1 9 70 s and  early 1 9 80 s , a n d  w h ile 
th e  resu lts are all a ro u n d  us , little 
has b e e n  w ritten to e xp la in  this his­
tory and  its a fte rm a th .

B o th  c am p s , th e sexua l a bu se  
“ spec ia lists" from  m en ta l hea lth  
fie lds and  th e  crim ina l and  ch ild  
p ro te c t io n  investigators , c am e  to 
b e liev e s in ce re ly  that their m a jor 
task was to  "b e iie v e  th e  ch ild "  and 
to c on v in c e  o th e rs to d o  th e sam e . 
This was certa in ly n o t an a ttem p t to 
h id e  th e  tru th . It w as, ra ther, the 
resu lt o f  th e ir b e lie f that w h en  it 
c om e s  to se xu a l a b u se , th e ch ild 's 
s ta tem en ts a re  th e truth .

S oc ie ty  h a d  for so  lon g  igno red  
incest victim s, s om e  o f  w h om  never 
to ld  a n y o n e  a b o u t their v ictim iza­
tion o u t o f  fear o f  the ir abu sers o r 
o u t o f  fam ily loyalty , that th e  new  
m e n ta l h e a lth  s p e c ia lis t s  c o n ­
c e iv ed  th e p ro b lem  so le ly  as o n e  o f 
h e lp in g  m o le s ta t io n  victim s to  d is­
c lo s e  their a b u s e . T h e  exc lu s iv e fo ­
cus was o n  th e  m o le s te d  ch ild  w h o  
hid th e  fact; they failed to re c o g ­
n ize that u n d e r  certa in c on d it io n s , 
a ch ild  m igh t m ake a false a llega ­
tion . T hey fa iled to u nd e rs ta n d  that 
their ow n  q u e s t io n in g  o f th e  ch ild , 
if it was b a sed  o n  a p rior a ssum p ­
tion that a b u se  had o c c u r re d , m ight 
b e  th e  very th ing that c o u ld  cause 
su ch  an u n d e s ire d  resu lt.

T o  illustrate the "b e lie v e  the 
ch ild "  a p p ro a c h , c on s id e r th e  re c ­
o m m e n d a t io n s  o f psychiatrist R o ­
land S um m it , a m a jo r figure in the 
d e v e lo pm e n ts  o u t lin e d  a b o v e . In 
1 9 83 , in an article d esc r ib in g  what 
h e  te rm e d  th e  "ch ild  sexu a l a bu se 
a c c om m o d a t io n  sy n d rom e ,"  S um ­
m it w ro te :

• A c c e p ta n c e  and va lida tion are 
c ruc ia l to the p sy ch o log ica l su r­
vival o f  th e  victim . . .  .
• [S um m it invited] m o re  active, 
m o r e  e ffec tiv e clinical a dv ocacy  
. . . w ith in the system s o f  ch ild  
p ro te c t io n  and crim ina l ju stice .
• . . . [T ]he  va lida tion o f  the 
c h ild 's  p e rc ep t io n  o f reality , a c ­
c e p ta n c e  by adu lt care takers and 
e v e n  th e  em o tio n a l survival o f 
th e  ch ild  may all d e p e n d  o n  the 
k n ow le d g e  and skill o f  th e c lin i­
cal a dv oca te . Every clinician must 
b e  c a p a b le  o f u nd e rs ta n d in g  and 
a rticu la ting the p os ition  o f  the 
c h ild  in th e  prevailing a du lt im ­
b a la n c e  o f  credib ility .
• C lin ica l e x p e r ie n c e  a n d  e xp e rt 
te s t im on y  can p rov id e  advocacy
fo r th e  c h i ld  [C h ild re n ] n e e d
an  a d u lt  c lin ic a l a d v o c a t e  to 
transla te th e ch ild 's w orld  in to an 
a d u lt-a c c e p ta b le  language .
• A s an a dv oca te for th e  ch ild 
b o th  in therapy and in c o u r t . . .  
th e  m o r e  illogical and  in c red ib le  
th e  in itia tion s c en e  m igh t s e em  
to adu lts , th e  m o re  likely it is that 
th e  ch ild 's  pla intive d esc r ip tion  
is va lid .
• T h e  specia list m ust h e lp  m o ­
b ilize skeptica l care takers in to a 
p o s it io n  o f  be lie f, a c c e p ta n c e , 
s u p p o r t and p ro te c t io n  o f  the 
c h ild .

(R o la n d  S um m it , T he  C h i ld  S e xu a l 
A b u s e  A c c o m m o d a t io n  S y n d ro m e ,  
7 C h i ld  A b u s e  &  N e g le c t  1 7 7  
(1 9 8 3 ) .)

S um m it justified such a o n e -s id e d  
a p p ro a c h  w ith a c la im  w h ich  is still 
e c h o e d  by m a ny  c h i ld  a b u s e  
p ro fe s s ion a ls : " I t  has b e c o m e  a 
m a x im  a m o n g  c h i ld  s e x u a l a b u s e  in ­
te r v e n t io n  c o u n s e lo rs  a n d  in v e s t i­
g a to rs  th a t  c h ild re n  n e v e r  fa b r ic a te  
th e  k in d s  o f  e x p lic it  s e x u a l m a n ip u ­
la t io n s  th e y  d iv u lg e  in  c o m p la in ts  o r
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in te r ro g a t io n s . "  [Em phas is a d d e d .]
S u ch  ideas had a p ro fo u n d  im ­

pact o n  front-line w orkers from  law 
e n f o r c e m e n t , so c ia l w o rk , a n d  
m en ta l h ea lth . W o rk s h o p s  o n  s e x ­
ual a b u se  p rom o te d  the fee ling that 
a c om p e te n t , sensitive, and u p -to - 
d a te  p r o f e s s io n a l w o u ld  b e l ie v e  
m o les ta tion  had occu rred , w hile o n e  
w h o  raised d o u b ts  was in c om p e ­
tent, insensitive, and not fit to h a n ­
d le  su ch  cases . U n d e r  su ch  p re s ­
s u re s , in v e s t ig a to rs  c o u ld  eas ily  
c o m e  to feel that every case lab e led  
" substan tia ted" o r " fo u n d e d "  was 
a sign o f c om p e te n c e  and c o n c e rn  
for c h ild re n .

T h e  m y th  that c h ild re n  n ev e r 
fabricate stories a b ou t sexua l a bu se 
b ro u g h t a g lo r iou s sim p lic ity to  th e 
d ifficu lt task o f investigating p o s s i­
b le  se xu a l a b u se  o f  a ch ild . If m o ­
le s ted  c h ild re n  may b e  hesitan t to 
a dm it w ha t h a p p e n e d  (s om e th in g  
w e d o  n o t d ispu te ) a nd  n o n -m o -  
le s ted  c h ild re n  (q u o tin g  Sum m it) 
" n ev e r fabricate exp lic it se xu a l m a ­
n ip u la t i o n s ,”  th e n  i n te r r o g a t o r s  
w o u ld  h a v e  e v e ry th in g  to  g a in  a n d  
n o th in g  to  lo s e  b y  u s in g  a q u e s t io n ­
in g  te c h n iq u e  a im e d  a t " e n c o u r a g ­
in g "  th e  c h i ld  to  d is c lo s e  a b u s e .  
L ead in g  q u e s t io n s suggestin g  that 
a b u se  had  o c c u r re d , and  positive 
re in fo rc em en t for sta tem en ts a b ou t 
a b u se , w o u ld  " h e lp "  th e  m o le s te d  
ch ild  tell th e secre t, w h ile  n o n -m o -  
les ted  c h ild re n  w ou ld  b e  resistant 
to su ch  te ch n iq u e s .

W e  n ow  kn ow , o f c o u r s e , that 
th e se  id ea s are w rong . T h e re  is n o  
g ro u p  o f  h um an  be ing s that is im ­
m u n e  to  suggestib ility—and  th e 
id ea that c h ild re n  are im m u n e  is 
e spec ia lly  un like ly , g iven th e ir in ­
te llec tua l and em o t io n a l im m a tu r i­
ty a n d  th e ir d e p e n d e n c e  o n  adu lts . 
T h e re  is c o n s id e ra b le  irony in the 
fact that it w as th e " e x p e r ts "  from  
th e m en ta l hea lth  p ro fe s s io n s  w h o  
so e ffec tiv e ly  c o n v in c e d  p o lic e  and 
socia l w o rk  investigators o f  th ese  
false id ea s .

T h ou sa n d s o f  ch ild ren  have b e e n  
s u b je c te d  to interview's b a sed  o n  
th e se  id ea s . T h o s e  w h o  have had a 
c h a n c e  to study a u d io - o r  v id e o ­
tapes o f th e s e  interv iew s d o  no t 
n e e d  e x p e r t c red en tia ls to  u nd e r-
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stand w hat can h a p p e n . H e re  is an 
e x am p le  from  the w e ll-p u b lic iz ed  
" C o u n try  W a lk "  case in M iam i, 
w h ich in 1985 resu lted  in th e c o n ­
v iction o f  a c o u p le  w h o  ran a ba ­
bysitting serv ice in their h o m e . 
(Feop/e v. F ra n c is co  F as te r, D a d e  
C ty , Fla, N o  8 4 -1 9 7 2 8  A  (1 9 8 4 ) ; 
P e o p le  v. U lia n a  F us le r, D a d e  C ty , 
Fla, N o  8 4 -1 9 7 2 8  B (1 984 ).)

C rea t in g  "m em or ies"
" S u e ,"  c lo s e  to her fifth b ;'th d a y , 

was in te rv iew ed  at th e requ e st o f 
p ro s e cu to rs  by a social w o rk e r w h o  
had a spec ia l in terest in sexua l 
abu se . A sk e d  w hat h a p p e n e d  at the 
babysitters '. S u e  re p lie d , "T hey  d id 
n o th in g  b ad  to m e ."  A sk e d  if sh e 
saw any th in g  bad d o n e  to o th e rs , 
sh e sa id , " N o ."

A fte r S u e said sh e had  lea rn ed  
from  h e r m o th e r  that th e  babysit­
ters w e re  bad and w ere in jail, sh e  
was th en  to ld  by the socia l w o rk e r 
that o th e r  ch ild re n  c la im ed  n a k ed  
g am es w e re  p lay ed . (In truth , su ch  
s ta tem en ts c am e  on ly  after h igh ly 
lea d ing  and  suggestive in te rv iew ­
ing.) S u e  said sh e  d id n 't th ink this 
had h a p p e n e d , so the socia l w o rk ­
er a sk ed  h e r to  p re te n d  w hat m ig h t  
have h a p p e n e d . A fter u nd ress in g  
the "ana tom ica lly  c o rre c t"  d o lls , 
Sue was a sk ed  what k ind o f g am es 
they p lay ed . " D u c k , D u c k , G o o s e ,"  
sh e  r e s p o n d e d .

W h e n  S u e  failed to play a sexua l 
g am e w ith th e  do lls , s h e  was to ld  
that i f  th e  ch ild re n  w ere to u c h e d  in 
private p la ces , then that was w rong . 
S u e  a ga in  r e p e a t e d  th a t " th e y  
d id n 't d o  any th ing bad to m e ,"  to 
w h ich s h e  was to ld that if s h e  d id  
have a se c re t to tell, " e v e ry b od y  
w ou ld  b e  very p ro u d  o f  y ou  for 
te lling ."

N ow  Su e a sk ed  if bad th ings h a p ­
p e n e d , and  sh e  was to ld , " s o m e  o f 
the c h ild re n  said so , a n d  I b e liev e 
th e c h ild re n , b eca u se  I d o n 't  th ink 
c h ild re n  m a k e  up  stories like that." 
(Sue, o f  c ou rs e , c ou ld  n ot k n ow  that 
n o n e  o f th e o th e r ch ild re n  ta lked 
ab ou t any sexua l activities until they 
w ere s u b je c te d  to te c h n iq u e s  s im ­
ilar to w hat she was e xp e r ie n c in g .)

W h e n  S u e  n ex t was to ld  that 
ev en  "b ig g e r"  c h ild re n  had said 
su ch  th ings , sh e  was finally c o n ­
v inced . " N ow  I fo u n d  ou t that it was 
true b e c a u s e  o th e r  ch ild ren  said it," 
sh e said . S h e  was a lso to ld  that "all 
o f  th e  pa ren ts . . .  are real p ro u d  o f 
their c h ild re n  if they d o n 't k e e p  a 
secre t. . . ."

D e s p i te  th e  fact that S u e  had 
con s is ten tly  d e n ie d  see ing  such 
th ings a n d  h a d  clearly said sh e  had 
n ow  " fo u n d  o u t"  what had  h ap ­
p e n e d , sh e  was n ex t a sk ed  to d e m ­
o n s t r a te  w ith  th e  d o l ls . S h e  
c om p lie d , to u c h in g  th e pen is o f  the 
m a le d o ll w ith h e r finger. A s the 
sess ion  d rew  to a c lo se , sh e  was 
e n c o u ra g e d  to  try to " rem em b e r"  
even m o re  after sh e w en t h om e  and 
to try to tell h e r paren ts .

Five m o n th s  later sh e was again 
in te rv iew ed , a n d  n ow  h er " m em ­
ory" was d e fin ite ly  im p ro v e d . She 
ta lked a b o u t kn ives h e ld  to n ecks , 
"cu t y ou r h ea d  o ff" g am es , and 
n ow  " D u c k , D u c k , G o o s e "  in c lu d ­
e d  taking c lo th e s  o ff . She n ow  "re ­
m e m b e r e d "  th a t e a c h  o f  h e r 
babysitters p u lle d  o n  her vagina at 
th e sam e  tim e .

E n c o u r a g e d  by S u e 's  n ew  
"m em o r ie s ,"  h e r in terv iew er asked 
if sh e had  se e n  any boy s have their 
pen ise s b itten , w h e th e r th e  ch il­
d ren  p la y ed  a " p e e -p e e "  g am e , 
w h e th e r they p layed with urine and 
feces , a nd  w h e th e r th e ch ild ren  had 
b e e n  g iven any th ing  to eat o r drink 
that m a d e  th em  s leepy . T h e se  w ere 
all th ings th e  socia l w orke r said the 
o th e r ch ild re n  had c la im ed , bu t Sue 
said sh e  h a d n 't s e en  any o f  this.

O n c e  aga in , sh e  was e n c o u ra g e d  
to try to  r e m em b e r  m o re  a n d  tell 
h er pa ren ts , b e c a u s e , as h e r in ter­
v iew er said , "I k ind o f  have a fe e l­
ing that m a y b e  th e re  m igh t be 
s om e th in g  e ls e . . .  ."

Eight m o n th s  a fter this sess ion , 
and ov e r a year s ince the first in­
terv iew , Su e was th e first ch ild  wit­
ness ca lled  by th e  p ro s e c u t io n . She 
p rom ise d  to tell th e  truth , w h ich 
satisfied th e  ju d g e  that s h e  was 
c om p e te n t to testify, and th en  w ent 
o n  to d e s c r ib e  th e "cu t y ou r head  
off" g am e , a n d  a lso said that any 
ch ild ren  w h o  a sk ed  for a cu p c a k e

had a kn ife h e ld  to their th roa ts. 
Everyone was naked , sh e  said , and 
her private parts w ere p u lle d . S he 
was ev en  ab le  to draw  a p ic tu re  o f 
what h a p p e n e d . Sue said sh e  d idn 't 
see any th ing d o n e  to o th e r  ch il­
d re n , but later said sh e  k n ew  it 
h a p p e n e d  to th em .

Not ly in g
and not te l l in g  the truth

T h e  " b e l i e v e  th e  c h i ld "  a p ­
p roa ch  th u s turns ou t tc L>e m o re  
truly a "d isb e liev e den ia ls bu t b e ­
lieve d isc lo su re "  a p p ro a c h . C h i l ­
d ren  m ay "lie" w h en  th ey  d en y  
a bu se , o u t o f fear o r loyalty tow ard 
the a bu se r , but they n ev e r " lie" 
a b ou t a b u s e . As th e p re c ed in g  e x ­
am p le  sh ow s , how ever, by the tim e 
Sue testified against her babysit­
ters, sh e  was hardly " ly ing ." S h e  
now  b e lie v e d  what sh e  was saying, 
and was to o  y ou ng  to und e rs ta n d  
that h e r belie fs c am e  n o t from  
m em o r ie s  o f her ow n  e x p e r ie n c e s  
but from  w hat she had le a rn e d .

T hu s , th e  frequently h ea rd  d e ­
bate a b o u t w h e th e r ch ild re n  m ay 
"lie" a b o u t sexual a bu se  m isses the 
p o in t in m o s t cases. T h e  real q u e s ­
tion is n o t w h e th e r th e ch ild  b e ­
lieves w ha t h e o r sh e  is say ing , but 
w h e th e r th e  s ta tem en ts are ba sed  
on  m em o r ie s  o f real even ts o r  o n  a 
m en ta l im age crea ted by su gg es ­
tive qu e s tio n in g .

In o u r e xp e r ie n c e , w h ich add s up 
to  h u n d r e d s  o f  a lle g a t io n s  a n d  
a b ou t fifteen h u n d re d  h ou rs o f  a u ­
d io - o r v id e o ta p e d  in terv iew s w ith 
ch ild ren  b e in g  investigated for p o s ­
sib le m o le s ta t io n , c h ild re n  qu ite  
regularly m a ke  a llegations that can 
be factually p rov en  n o t to b e  true . 
W h e n  this h a p p en s , it is rare for the 
ch ild to b e  the true in itiator o f  the 
false s ta tem en ts . In m o s t cases , the 
ch iid ’s false s ta tem en ts are the 
p ro d u c t o f  an interview ing style that 
leads th e ch ild  gradually to c o n ­
struct a m en ta l p ic tu re o f  a b u se . 
This p ic tu re  b e c om e s  th e ch ild 's 
"m em o ry ."  T he resu lt can b e  d is ­
a strous, n o t on ly for th e  justice 
p ro cess bu t a lso for th e  ch ild 's 
em o tio n a l w e ll-b e ing .
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Separa t ing  real m emor ies  
from  indoc tr in a t io n

G iv e n  that real m o le s ta t io n  m ost 
certa in ly d o e s  o ccu r , th e c ou r ts  are 
left to  sepa ra te the w hea t from  th e 
cha ff. W h e n  is a ch ild 's te s tim ony  
trustw orthy , and  w h en  is it th e 
p ro d u c t o f  interview s that have 
c o n tam in a te d  the ch ild 's ability to 
k n ow  th e  truth?

It s e em s  to us that a c lea r re co rd  
o f  all in terv iew s with th e ch ild , via 
a u d io - o r  v id e o ta p e  re c o rd in g , is 
th e  b es t way for a ju d g e  o r jury to 
d e te rm in e  re sp on s ib ly  w h e th e r  the 
ch ild 's  te s tim ony  is c om in g  from  
m em o ry  o r from  p rior suggestiv e 
in te rv iew s . W e  find that in m any 
cases , n o n e  o f the in terv iew s are 
ta p e d ; in m any o th e r  cases in ter­
v iew s a re ta ped  on ly  after m any 
se ss ion s have a lready taken  p la ce 
and  th e  ch ild  is n ow  ready to " d is ­
c lo s e .”

W e  th ink it is significant that 
th o s e  w h o  like to call th em se lv e s 
" a d v o c a te s  for th e ch ild ,"  su ch  as 
p o l ic e , ch ild  p ro tec tiv e serv ices , 
d istrict a ttorney s , and a b u s e  th e r ­
apists , a re th e very o n e s  w h o  have 
resisted  th e  use o f tape re c o rd in g  
as a s tandard investigative to o l . In 
o th e r  w o rd s , th o s e  w h o  are ta lking 
to  th e  ch ild  in th e crucia l early 
stages o f  an investigation s e em  to 
b e  th e  m o s t u n c om fo r ta b le  a b o u t 
d o c u m e n t i n g  e v e ry th in g  th a t is 
h a p p e n in g .

Therap is ts as invest igators
This p ro b lem  o f  u n d o c u m e n te d  

in te rroga tion s o f  c h ild re n , w h ich  
leaves th e  trier o f fact w ith in a d e ­
q ua te  e v id e n c e  to eva lua te th e 
qua lity o f  th e q u e s t io n in g  p ro c e s s , 
is m o s t sev e re w h en  ch ild  th e ra ­
pists b e c o m e  part o f th e investiga­
tive p ro c e s s . It is c o m m o n  p rac tice 
for p o lic e  o r  ch ild  p ro te c t io n  inves­
tigators to refer a ch ild  for therapy 
at th e very ou tse t o f  an investiga ­
tion . T h e  stated p u rp o s e  is e ith e r to 
h e lp  th e  ch ild  d isc lo se in fo rm a tion  
a b o u t a b u s e  o r to h e lp  th e  ch ild  
w ith  th e  tra um a  s e c o n d a r y  to 
a bu se .

If th e  ch ild  is a true m o le s ta tion  
v ictim , b o th  o f th ese  p u rp o s e s  may 
b e fu lfilled w ith n o  harm  d o n e  to 
the tru th -seek ing p ro cess . But if the 
ch ild  has n o t b e e n  a b u s e d , such 
therapy can have a p ro fo u n d ly  
con tam in a tin g  im pac t. W e e k  after 
w eek , th e child is q u e s t io n ed  abou t 
a bu se  an d  e n c o u ra g e d  to "tell the 
secre t ."  In o u r e x p e r ie n c e , c h il­
d ren  m ay " learn" in su ch  sessions 
that they are in d an g e r and m ay d e ­
v e lo p  m a jo r fears a n d  anx ie ties . 
T hey  m ay learn to b e lie v e  they 
w ere a b u sed  and gradua lly c o n ­
struct th e  deta ils. T hey  m ay c om e  
to b e liev e in th ese  inv en tion s with 
all the sincerity that real events 
w ou ld  call forth . T hey  m ay , tragi­
cally, learn to hate a paren t w h o  has 
nev er h a rm ed  th em .

T h e  therapists c h o s e n  by th e in­
vestigators are o ften  h a n d p ic k e d  
from  am o n g  a small g ro u p  o f  " s p e ­
cialists" in ch ild sexual a bu se . These 
abuse specialists, trained as they are 
to b e  "adv oca te s fo r th e ch ild ,"  
have n o  d o u b t that a ch ild  b rou gh t 
to th em  as a m o le s ta tion  victim  is a 
true v ictim . In case after case w e 
h av e  s tu d ie d , s u c h  th e ra p is ts  
grudg ing ly a ck n ow led g e  that false 
a llegations d o  o c c u r , bu t they are 
n on e th e le s s  sure that the case in 
q u e s t io n  is a valid case .

T h e  in terv iew s that th ese  th era ­
pists c o n d u c t are ca lled  " th erapy " 
and a re th e re fo re  p ro te c te d , in 
nearly all states, by th e patien t- 
therap ist priv ilege. But su ch  ses­
sions are a lso in v e s t ig a t iv e , b eca u se  
the ch ild  is regularly a sk ed  to d e ­
scribe w hat su p p o se d ly  h a p p e n e d . 
They are th e re fo re  crucia l to the 
cou rt's efforts to d e te rm in e  the 
truth . N o n e th e le s s , in m any juris­
d ic tion s , a ccu sed  p e rs o n s  are u n ­
ab le  to gain access to in fo rm a tion  
that m igh t sh ed  light o n  w hat type 
o f q uestion ing  is taking p la ce . In this 
way, th e ra p is ts  b e c o m e  in v e s tig a ­
to rs  w h o  w o rk  in  se c re t, dep riv ing 
the ju d g e  o r jury o f crucia l in for­
m a tion .

N o t surprisingly , therap ists w ork ­
ing for m on th s or even years to he lp  
ch ild ren  dea l w ith the a fterm a th o f 
a ssum ed  abu se are n o t likely to 
c h a n g e  th e ir  o p in io n s  a b o u t

w h e th ? r a bu se actually t o o k  p la ce , 
rega rd less o f  ev id en c e  to th e c o n ­
trary. Faulty c on c lu s io n s  th e re fo re  
g o  u n re c o g n iz e d , and w e se e  n o  
le ssen in g  o f the use o f  lead ing 
q u e s t io n s  in interv iew s.

K elley-F rye ru le of re l ia b i l i t y
D e s p i t e  s u c h  p r o b le m s , o u r  

c ou r ts  have trad itionally a liow ed 
m en ta l hea lth  p ro fe ss ion a ls to  offer 
e x p e r t o p in io n s rather freely . In 
C a lifo rn ia  p rior to 19 84 , p sy c h o lo ­
gists, psychiatrists, and C h i ld  P ro ­
tec tiv e Serv ices p e r s o n n e l testified 
at will that in their o p in io n , a c e r ­
tain ch ild  was the victim  o f  m o le s ­
ta tion . Such te s tim ony  th en  began 
to b e  ch a lle n g ed  u n d e r th e  K e lle y -  
Frye ru le o f reliability (F rye  v. U .S., 
29 3  F 1013 (1 9 2 3 ); P e o p le  v. K e lle y ,  
17 C a l 3d 24 (1 976 )) , a c c o rd in g  to 
w h ic h  scientific e v id e n c e  m u st b e  
sh ow n  to b e  a c c e p te d  as reliable 
by th e  re levant sc ientific c o m m u ­
nity.

In 1 9 8 4 , in P e o p le  v. B ie d s o e , 36 
Ca l 3 d  23 6 , th e Ca 'ifo rn ia  S u p rem e  
C o u r t  ru led  that th e ra p e  trauma 
sy n d r om e  was n o t a c c e p te d  as a 
sc ien tific to o l to d e te rm in e  w h e th ­
er a particu lar w om a n  had b een  
ra p e d . It was th en  qu ick ly  re cog ­
n iz ed  that if behav iora l sy n d rom e s 
that m igh t result from  rape w ere n o t 
s p e c if ic  to rape , and th e re fo re  c ou ld  
n o t re liably be used  as e v id e n c e  o f  
rap e in a trial, the sam e h e ld  true 
for th e  various behav io rs said to be 
typical o f ch ild  victim s o f  m o le s ta ­
t io n . A s  a re su lt , p s y c h o lo g ic a l 
o p in io n  te s tim ony that a ch ild  was 
a v ictim  o f m o le s ta tion  fell in to d is ­
u se .

P ro secu to rs im m ed ia te ly  fo u n d  a 
way a ro u n d  B le d so e . T h e  sam e evi­
d e n c e  was in tro d u c e d  to rebu t 
w hat w ere said to b e  c om m o n  
m y th s ab ou t ch ild  m o le s ta t io n  vic­
tim s: that they w ou ld  actively resist 
their abu sers , w ou ld  rep o r t im m e ­
d ia te ly , and c ou ld  du r in g  th e  first 
interview tell every th ing that hap ­
p e n e d . (P e o p le  v. R o s co e , 168 Cal 
3 d  1093 (1 9 8 5 ) ; P e o p le  v. C ra y , 187 
C a l 3d 213 (1 9 8 6 ); P e o p le  v. S an­
c h e z , 2 0 8  Ca l 3d 721 (1 9 8 9 ) ; and
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P e o p le  v. S ta rk , 213 C o l 3d 107 
(1 9 89 ),) T h e  resu lt o f d isp e llin g  n u ­
m e ro u s  "m y th s"  was to c rea te  a 
p ro file o f  a ch ild  m o les ta tion  v ictim  
that was ta ilo red  to fit th e ch ild  in ­
v o lv ed in th e  ca se  at h an d . T h e  a p ­
p e lla te c ou r ts  rea lized this s u b te r ­
fuge a nd  m o v e d  to b lock it. (P e o p le  
v. B a u c h e r, 2 0 3  C a l 3d 385 (1 9 8 8 ) .)

e xp e rt o p in io n s  that rely o n  a t­
tem p ts to eva lua te the a c c u se d  
rather than th e ch ild  are a lso b e in g  
e x c lu d e d  u n d e r  K e lle y -F ry e . P en ile  
p le th y sm o g ra p h s  w ere heid  to  b e  
un re lia b le , as w e re  pro files o f  p e ­
d o p h i le s , (P e o p le  v. Joh n W ., 185 
Ca l 3d 801 (1 9 8 6 ) .) O p in io n s  b a sed  
o n  c h ild re n 's  p lay with sexua lly  e x ­
plicit d o lls  w e re  he ld  to b e u n re li­
a b le . (U .S . v. G ille s p ie , 85 2  F2d  4 7 5  
(1 9 8 8 ) ; In  re  A m b e r  B „ 191 C a l 3d 
68 2  (1 9 8 7 ) ; In  re  C h r is t in e  C ., 191 
C a l 3 d  6 7 6  (1 9 8 7 ) .) In r e sp o n s e , 
p r o s e c u t o r s  a t t e m p t e d  to i n t r o ­
d u c e  su ch  d o ll play and let th e  
c ou r t fo rm  its ow n  o p in io n . This 
was a lso b a rred  o n  the g ro u n d s  that 
a ju d g e 's  o p in io n , if ba sed  o n  an 
u n re lia b le  m e th o d , is n o t a p r o p e r  
substitu te for an e xp e rt o p in io n  
ba sed  o n  th e  sam e m e th o d . ( In  re  
C h r is t in e  D „  2 0 6  Cal 2d 4 6 9  (1 988 ).)

T h e  ju v en ile  c ou rt to o k  a sh o r t 
d e to u r . In 1 9 8 4 , C h e ry l H ., 1 53 Ca l 
3 d  1 0 9 8 , h e ld  that th e  ju v en ile  
c ou r t w o rk e d  u n d e r  d ifferen t ru les 
and c o n t in u e d  to a llow  o p in io n  
te s t im on y  that a ch ild had b e e n  
m o le s te d . Tha t d e to u r was sh o r t ­
lived w h en  it w as h e ld  that th e  K e l­
le y -F ry e  test a p p lie d  to juv en ile  
c ou r t as m u c h  as to adu lt c o u r t . ( In  
re  Sara M ., 19 4  Ca l 3d 58 5  (1 9 8 7 ) .)

T h e last c h a p te r in the battle ov e r 
adm issibility o f  e xpe rt o p in io n  is n o t 
over . T h e  Ca liforn ia S u p rem e C o u r t 
recen tly  issu ed  its o p in io n  in P e o ­
p le  v. S to ll, 4 9  C a l 3d 1 1 3 6 (1 9 8 9 ) , 
h o ld i n g  a d m is s ib le  as c h a r a c te r  
e v id e n c e  p s y c h o lo g ic a l o p i n i o n  
te s t im on y  b a se d  u p o n  in terv iew s 
and  p ersona lity  tests (M M P I and  
M M C I) said to sh ow  that the d e f e n ­
d an t d isp lay ed  n o  signs o f " se xu a l 
d ev ia n c e "  o r "abn o rm a lity ."  T h e  
c ou rt h e ld  that such o p in io n  was 
m e d ic a l o p in io n  and n o t th e  type 
o f scientific o p in io n  that K e lle y -F ry e  
m on ito rs .

C lea rly , th e n , b o th  p ro s e c u t io n  
and d e fe n s e  in terests have b e e n  
ab le at tim es to c on v in c e  th e  cou rts 
that e xp e rts from  m en ta l hea lth  
fields are a b le , b a sed  o n  e x am in a ­
tions o f  th e ch ild  o r th e  a c c u se d , to 
assist th e finders o f fact. W e  think 
su ch  re liance h ind e rs rather than 
a dvances qua lity investiga tions and 
fafr trials, b u t it is in th e  n e x t area 
o f im p ro p e r  investigation w here  
v ig o rou s app lic a tion  o f  K e lle y -F ry e  
is m o s t n e e d e d .

Faulty m e d ic in e
R ecogn iz in g  that true victim s o f 

m o le s ta t io n  m igh t b e  to o  fright­
e n e d  to tell a b o u t it o r  to o  y ou ng  
to d e sc r ib e  th e ir a b u se , it is easy to 
se e  w hy investigators w ou ld  b e  ea ­
ger for c lear physica l in d ica to rs that 
m o le s ta t io n  has o c c u r re d . In the 
late 19 70s , w h e n  a h an d fu l o f  d o c ­
tors c la im ed  th ey  kn ew  h ow  to in­
te rp re t " su b t le  c lu e s"  that m ost 
d o c to rs  w o u ld  m iss, th e  law e n ­
f o r c e m e n t  a n d  c h i ld  p r o t e c t i o n  
c om m un it ie s  eagerly a d o p te d  th ese 
d o c to rs  as th e ir ow n . B e fo re  lo o k ­
ing at h ow  such  u n su p p o r te d  claims 
c am e  to b e c o n s id e r e d  re liab le evi­
d e n c e  o f se xu a l a b u se , a few  clari­
fications are in o rd e r .

D o c to r s  w h o  are to ld  o f  a su sp i­
c io n  o f  a b u se  and w rite this d ow n  
in th e ir repo rts as "h is tory  o f  sexua l 
a b u se "  have n o t m a d e  a finding , 
bu t have m e re ly  re p e a te d  th e  al­
lega tion s . L ikew ise , a n o rm a l e x ­
am ina tion  d o e s  n ot h e lp  to establish 
that m o le s ta t io n  o c c u r re d . N o n e ­
th e le ss , it is e x trem e ly  c o m m o n  for 
d o c to rs  e xam in in g  a ch ild  to  re ­
p o rt : 1) "h istory  o f sexua l a b u se ,"  
and  2) "phy sica l e xam in a tio n  c o n ­
sistent w ith sexua l a b u s e ."  T h e  re ­
su lt? A n  e x a m in a t io n  w ith  n o  
positiv e findings m igh t b e u n d e r ­
s to o d  by investigators to p rov e  m o ­
lesta tion , w ith devasta ting im pact 
o n  th e s u b s e q u e n t han d lin g  o f  the 
case .

If investigator:, are m is le d  by this 
im p ro p e r  u se  o f  lr g uage w h en  the 
ch ild 's e xam in a tio n  is n o rm a l, th e 
p ro b lem  is m agn ified  w h en  th ese 
sam e d o c to rs  in te rp ret n o rm a l vari­
a tions o f anal o r gen ita l a n a tom y  as

sub tle  signs o f  prior trauma . T o  u n ­
d ers tan d  this p rob lem , w e n e e d  a 
bit o f  h istory .

M ed ic a l exam ina tion s for sexua l 
a bu se o f  ch ild ren  p e r fo rm ed  long  
after th e  a lleg ed fact are a new  
p h e n o m e n o n . All but a h and fu l o f 
the articles o n  this su b jec t w ere 
w ritten on ly  within the past d e ­
c a d e . (L e e  C o lem a n , M e d ic a l Ex­
a m in a t io n  fo r  S exual A b u s e : H a v e  
W e B e e n  M is le d ? C h am p io n  (N ov  
1989 ).)

A n  early but influential article 
was, significantly, a co llabora tion o f 
V en tu ra , Ca liforn ia , family physi­
cian B ruce W o o d lin g a n d  loca l d is­
trict a tto rn ey  Peter Kossoris . (B ruce 
W o o d l in g  and  Peter K ossoris , S ex­
u a l M is u s e : Rape. M o le s ta t io n  a n d  
In c e s t, Pediatric C lin ics o f  N o rth  
Am erica  (M ay 1981).) T hey listed a 
n um b e r  o f  findings as b e ing  in d ic ­
ative o f p rio r sexual a b u s e—find­
ings w h ich  in truth w ere e ithe r 
n on sp e c if ic  o r o p e n  to sub jec tiv e 
in te rp re ta tion , including e ry them a 
(redness) , tightness (to o  m u c h  o r 
to o  little) o f  pub ic o r anal m u sc le s , 
anal fissures, and hym ena l varia­
tions said to be " tran section s ," o r 
o ld  scars.

W h a t su p p o r t did W o o d l in g  and 
K ossoris o f fe r for th ese n ew  inter­
preta tions? O n ly  W o o d lin g 's  " e x ­
p e r i e n c e ."  Even b e g in n in g  s tu ­
d e n t s  o f  sc ie n tif ic  m e t h o d o lo g y  
kn ow  that e xp e r ie n ce , u n a c c om ­
p an ied  by corrective fe ed b a c k , is 
hardly a guaran tee o f re liab le c o n ­
c lu s io n s ; th e  d e v e lo p in g  m o v e ­
m en t in ch ild  p ro tec tion  was to o  
eager for validation to n o tic e  this 
lack.

A  still sm all but grow ing n um b e r  
o f physic ians and nurses to o k  a 
spec ia l in terest in forensic a n o ­
gen ita l exam ina tion s o f s u sp e c te d  
ch ild  a b u se  victims, usually b e ­
c a u s e  th e s e  p ro fe s s io n a ls  w e re  
m e m b e r s  o f  new  " s e x  a b u s e  
te am s ."  T hey  a ttended w o rk sh op s 
and read ily a bso rbed  the k ind o f 
u n s u p p o r te d  claims that a handfu l 
o f  physic ians like W o o d l in g  p ro ­
m o te d .

S o d om y , they w ere to ld , c ou ld  
be d e te rm in e d  by seeing if th e anus 

(C o n t in u e d  o n  p a g e  43)
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privilege n or the psychiatrist- 
p a t ie n t p riv ileg e  s h o u ld  b e  
u sed  to shield psychiatrist pa ­
tien t c om m u n ic a t io n s  w h e n  
th e d e fen dan t's m en ta l state is 
in issue (S teph en  A . Sa ltzburg , 
P r iv ile g e s  a n d  P ro fe s s io n a ls :  
Law yers  a n d  P sych ia trists , 6 6  Va 
L Rev 59 7  (1980 )); and 

8 . A d e fen se -re ta in ed  psychiatrist 
is m u ch  m o re  than an a ttor­
ney 's " in te rp re te r" ; th e  psy ­
c h ia tr is t 's  o b s e rv a t io n s  a n d

c o n c lu s io n s—apart from  the 
d e f e n d a n t 's  c o m m u n ic a ­
t io n s—c o n s t i tu t e  m a teria l
kn ow led g e relevant to the case, 
a nd  su ch  k n ow le d g e  "shou ld  
b e  treated just like the know l­
e d g e  o f  any o th e r  w itness and 
sh o u ld  be d iscov e rab le  fiom  
the [psychiatrist] h im se lf" (Jack 
H . F rieden tha l, D is c o v e ry  a n d  
U se  o f  a n  A d v e rs e  P a rty 's  E xpert 
In fo rm a t io n , 14 Stan L Rev 45 5 , 
4 6 3 -6 4  (1962 ).)

T h e r e fo r e , g iven th e a rg um en ts  
o n  b o th  s id es , th e  lack o f  any S u ­
p r e m e  C o u r t p re c ed e n t , th e  split o n  
th e  circu its , and th e risks o f  d is c lo ­
su re  o f  a d e fe n se -re ta in e d  p sy ch i­
a trist's " p r iv i le g e d "  c o m m u n i c a ­
tion s , as a federa l litigant y ou  sh o u ld  
a s s u m e  n o th in g  a b o u t p sy ch ia tric 
c o n f id e n c e s  in th e c o n te x t o f  in ­
san ity o r  o th e r  d im in ish ed -c a p a c ity  
d e fe n s e s . A n d  y ou  s h o u ld  b e  p re ­
p a re d  to a rgue it a ll—and  to lo se  it 
all. C J

Sentence Reduction
(C o n t in u e d  fro m  p a g e  7)
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ically has sh ow n  rem a rk ab le  re ­
straint w h en  rev iew ing p r o s e c u to ­
rial d ec is io n  m aking gene ra lly . (S ee 
B enn e tt G e r s hm a n , P ro s e c u to r ia l 
M is c o n d u c t § 4.1 (C la rk B o a rdm a n  
1985 ).) Even so , as a practica l m a t­
ter, rev iew ing p ro se cu to ria l d is c re ­
tion  u n d e r  a sub jec tiv e bad -fa ith  
test is m ean ing le ss . C a ses that a p ­
ply a bad-fa ith standard to p r o s e ­
cutoria l b ehav io r have rarely fo u n d  
aga in s t th e  p r o s e c u t o r . (S e e  B.

G e r s hm a n , supra ; U n ite d  S ta tes  v. 
S m ilh e rm a n , 8 8 9  F2d 189 , 191 (8th 
C ir 19 89 ) : th rea ten in g  to in terv ene 
if p ro s e c u to r  arbitrarily and in bad 
faith re fu ses to file a 5I<1.1 m o tio n .)

R e xach is a p r im e e x am p le  o f ar­
guab ly bad-fa ith c o n d u c t  by th e 
p ro s e cu to r . A lth o u g h  R exach  p ro ­
v ided in fo rm a tion  lea d in g  to the 
d ru g  arrests o f th re e  p e rs o n s , the 
S e c o n d  C ircu it su sta in ed  th e p ro s ­
e cu to r 's  c la im  that th e  assistance

w as n o t substantia l e n o u g h . Finally , 
th e  S e c o n d  C ircu it's c o n f id e n c e  
tha t institu tiona l in cen tiv es gua r­
a n te e  p ro secu to r ia l g o o d  faith m ay 
b e  fancifu l. A fter R e xa ch , it is p r o b ­
ab ly m o re  likely that c o o p e ra t in g  
d e fe n d a n ts  will b e  re lu c tan t to e n ­
ter in to  c o o p e ra t io n  a g re em en ts  
w ith  p r o s e c u t o r s  w i t h o u f m u c h  
m o r e  m ean ing fu l a ssu ran ces than 
s im p le  re liance o n  th e p ro s e c u to r 's  
g o o d  faith. CJ

Sexual Abuse H
( C o n t in u e d  fro m  p a g e  2 0 )

fa iled to con trac t w h en  th e  skin 
nearby was s trok ed . If th e  a nu s re ­
la xed in stead , this was said to  b e  a 
sign that the ch ild  had lea rn ed  to 
an tic ipa te p en e tra t io n . A n o th e r  e x ­
a m p le : H ym ena l e d g e s that w e re 
n o t lacy and th in w ere said to have 
b e e n  traum a tized .

A s th e s e  trainees w en t b a c k  to 
their c om m u n it ie s  and in tu rn b e ­
c am e  th e  trainers in m o re  w o rk ­
s h o p s , th e s e  u n c o r r o b o r a t e d  
"signs" b e c am e  c on v en tio n a l w is­
d o m . C o m m u n i t y  p e d ia t r ic ia n s  
usually re fu sed  to get in v o lv ed , d e ­
ferring to th o s e  few w h o  c la im e d  to 
b e "spec ia lis ts ." Law e n fo r c em e n t 
a n d  c h i ld  p r o t e c t i o n  w o rk e r s  
lea rned  to refer p oss ib le  v ictim s to 
the " sex a b u se  team s ."

By n ow , th ou san d s o f c rim ina l, 
civil, and juv en ile trials have p r o m ­
inently fea tu red e xp e r t te s tim ony

from  th e s e  e xam in e rs , usually with 
devasta ting im pac t o n  triers o f  fact. 
A  d o c to r 's  o p in io n  that physica l e x ­
am in a tion  findings s h ow  c lea r evi­
d e n c e  o f  sexua l m o le s ta t io n  is like­
ly to c o n v in c e  a lm os t a n y o n e  w ho 
is no t fam iliar w ith th e  true state o f 
th e art. A n d  few  d o c to rs  are willing 
to testify in d e fe n se  o f  a lleg ed  ch ild  
m o le s te rs , ev en  w h e n  they are 
aw are o f  th e  sc ientific s h o r tc om ­
ings o f  su ch  c la im s.

In s e a r c h  o f  r e s e a r c h

C lea rly , th e re  is a n e e d  to get b e ­
y o n d  th ese  nak ed  c la im s and into 
the w or ld  o f  resea rch findings. It is 
rem arkab le , c on s id e r in g  th e a tten ­
tion pa id  in recen t years to the se x ­
ual a b u se  o f  ch ild ren  and  the d e v ­
astating c o n s e q u e n c e s  to all parties

o f  g o o d  and bad investigations, h ow  
little resea rch  has b e e n  d o n e  to  val­
id a te th e  c la im s so  read ily o f fe r e d  
in c o u r t by th e d o c to rs  w h o  e x ­
a m in e  th e  ch ild ren .

O n ly  in the last th ree o r fo u r years 
has a n y  research b e e n  d o n e , and 
th e  tre n d  is d e a r : T h e  c o n v e n t io n a l 
w is d om  is w rong . N o rm a l c h ild re n  
frequ en tly  show  the very th ings said 
to  b e  unm is tak ea b ie  signs o f  m o ­
les ta tion . R eflecting this d e v e lo p ­
m e n t , th e jou rna l C h i ld  A b u s e  a n d  
N e g le c t recen tly d e v o te d  an en tire 
issue to  m ed ica l e x am in a t io n s  for 
se xu a l a bu se (v 13 , n o  2 (1 989 )) . 
S ign ificantly , th e  e d ito r titled his in ­
t r o d u c t io n  " T h e  M o r e  W e  Learn , 
T h e  Less W e  K new  W ith  R e a s o n ­
a b le  M ed ica l C e r 'a in ty "  a n d  a c ­
k n ow le d g e d  that p rev iou s ly  h e ld  
id ea s a b ou t physica l signs o f  p rior 
m o le s ta tion  had b e e n  hastily draw n
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and  w e re  u n su p p o r te d .
G iv e n  su ch  a dm iss ion s , it is o b ­

v iou s that d e fe n se  law yers have 
b e e n  rem iss in n o t m o u n t in g  a K e l­
le y -F ry e  c h a lle n g e  to a g o o d  dea l o f  
th e m ed ic a l te s tim ony  b e in g  o f ­
fe red  in ch ild  m o le s ta t io n  trials.

C o n fu s io n  in  the labo ra to ry
O v e r in te rp re ta t io n  o f  da ta has 

not b e e n  c o n f in e d  to th e  physica l 
e x am in a t io n  o f  c h ild re n . W e l l- in ­
te n t io n e d  bu t hasty efforts at ch ild  
p ro te c t io n  have a lso in fe c te d  the 
lab o -a to ry . W e  n ow  k n ow , for e x ­
a m p le , that g o n o rrh e a , e spec ia lly  
o f th e  th ro a t , is s om e t im e s  m isd i­
a g n o s e d  b e c a u s e  o f in a d e q u a te  
laDora tory te c h n iq u e s .

T h e  fede ra l g ov e rnm en t 's  C e n te r  
for D is e a s e  C o n t r o l re c en t ly  re ­
p o r te d  that o f  4 0  s p e c im e n s  sent 
from  va riou s hosp ita ls fo r c on fir ­
m a tio n  o f  g o n o r rh e a , 14 (3 5% ) 
tu rn ed  o u t to  b e  s om e th in g  e lse . 
(S ee E .R . A le x a n d e r , M is id e n t i f ic a -  
t io n  o f  S e x u a lly  T ra n s m it te d  O rg a ­
n is m s  in  C h i ld r e n :  M e d ic o le g a l  Im ­
p l ic a t io n s ,  7 Ped ia tric In fe c tiou s 
D ise a se  Jou rn a l (Jan 1 9 8 8 ) ; W .L . 
W h it t in g to n , et al, In c o r r e c t  Id e n t i ­
f ic a t io n  o f  N e is s e r ia  G o n o r r h o e a  
f ro m  In fa n ts  a n d  C h ild re n , 7 P ed ia ­
tric In fe c tio u s D ise a se  Jo u rn a l (Jan 
1 9 89 ) .) T h e  re p o r t a lso n o te d  that

. . th e s e  in s tan ces re p re se n t th e 
tip o f  a large ic eb e rg . . . . M any  
p rc b a b ly  g o  u n n o t ic e d ."

W e  can a d d  o n e  o f  o u r  ow n , for 
in th e  " C o u n t r y  W a lk "  ca se  d e ­
sc ribed earlier (w here S u e—like the 
o th e r  c i .i ld r e n—lea rn ed  from  h er 
in te rv iew er a b o u t th e th ing s she 
later testified w e re  h er m em o r ie s ) , 
the jury a lso  h ea rd  u n re b u t te d  te s ­
t im ony  that th e  so n  o f th e  baby s it­
ters h ad  g o n o r rh e a  o f th e  th roa t. 
W h a t th e  ju ry d id n 't learn was that 
M iam i's Ja ck son  M em o r ia l H o sp ita l 
failed to p e r fo rm  (or to p re se rv e 
s p e c im e n s  so  o th e rs c o u ld  p e r ­
fo rm ) th e  very tests w h ich th e  C e n ­
ter for D is e a s e  C o n t r o l has sh ow n  
are a b so lu te ly  necessa ry  to c on firm  
g o n o r rh e a .

O t h e r  fa lse m ed ic a l c la im s b e ing  
o ffe re d  to c o u r ts  in c lu d e  u n re lia b le  
s c re en in g  tests for c h lam v d ia , and

th e  u n s u p p o r te d  c o n c lu s io n  that 
gen ita l warts are a lways sexually 
tran sm itted .

Learn ing  from 
the M cM artin  case

A fter m o re  than six years, a jury 
finally re a ch ed  a verd ict in the 
M c M a r t in  case . (P e o p le  v. P eg g y  
M c M a r t in  B u c k e y  a n d  R ay B u c ke y ,  
N o  A 7 5 0 9 0 0  (L o s  A n g e le s  C ty  
S u p e r C t , 1990 ).) A n d  w hile it was 
u n iq u e  as the lon g e s t and m os t 
costly crim ina l trial in U .S . h istory , 
in m any im portan t respects the case 
h ad  featu res c o m m o n  to coun tle ss 
o th e r  cases o f a lleg ed sexual abu se . 
It th e re fo re  has m u c h  to teach us.

T h e  m os t frequ en t q u e s t io n  is: If 
th e  a llegations w ere n o t true , w hy 
w ou ld  th e ch ild ren say no t on ly that 
th ey  w e re  sexua lly a b u s e d , but a lso 
that th ey  w ere e x p o s e d  to rituals 
involv ing animal s laugh ter and even 
m u rder? T h e  answ er is b o th  s im p le  
a n d  terrib le . T hey  w ere tra ined . 
T ra in ed first by th e e xp e rts w h om  
law e n fo r c em en t a g en c ie s trusting­
ly a llow ed  to eva lua te th e  ch ild ren , 
a nd  th en  by h a n d p ic k e d  therapists 
h ired  to treat th em  for the m o le s ­
ta tion that e v e ry on e  was so sure 
h ad  taken p lace .

W h a t m akes th e  M c M a r t in  case 
so  instructive is that th e  m ed ica l 
and  m en ta l hea lth  p ro fe s :io n a ls  
w h o  set th e  to n e  o f  th e case w ere 
n o t u n k n ow n  bu t w e re  s om e  o t th e  
very p ro fe ss iona ls w h o  w ere m os t 
in fluen tia l in d e v e lo p in g  the th in k ­
ing and  style o f th e n ew  child s e x ­
ual a b u se  m o v em e n t , in study ing 
th e  M c M a r t in  case , w e have an o p ­
p ortun ity  to see th e  best and th e 
brightest in a c tion . If th ey  c om e  up 
sho rt in o u r  es tim a tion , w e may be 
su re that their p ro te g e s , sp read  
across th e na tion , a re using sim ilar 
m e th o d s .

Let us beg in by g o in g  back to 
February 1986 . V irtually ev e ry on e  
still b e liev ed  th e M cM artin  pa ck  
was guilty . N o n e th e le s s , q u e s tion s 
w ere starting to arise . P erhaps m o s t 
c o m m o n  was the issue o f h ow  tlte 
ch ild ren  from  th e M cM artin  p r e ­
s c h o o l had  b e e n  in te rv iew ed . T he 
v id e o ta p e d  in terv iew s had b e e n

se en  by on ly  a hand fu l o f p e rson s , 
but w o rd  was leaking ou t after the 
p re lim ina ry hearing . T h e  charge 
was that th e ch ild re n  h ad  b een  
p r o d d e d  and p re ssu red  in to c la im ­
ing a b u se .

H ow ev e r , the law en fo rc em en t/  
m en ta l hea lth team  that h an d led  
th e case had at that tim e far m o re  
d e fe n d e r s  than detra cto rs . M os t in­
fluentia l am on g  th em  was p sy ch i­
atrist R o lan d  S um m it, w h om  w e 
have a lready neard from . Sum m it 
w ro te  in a Los A n g e le s  T im es e d i­
to r ia l tha t so c ia l w o r k e r  K e e  
M acFa rla n e o f the C h ild r e n 's  Insti­
tu te In ternationa l u sed  p ro p e r , up- 
to - th e -m in u te  te c h n iq u e s  to  inter­
view th e  ch ild ren .

"T h e re  was b o th  rea son  and 
p re c e d e n t for the m e th o d s  used 
. . h e  w ro te . T he in terv iew s re p ­
re se n te d  th e "state o f  th e  art . . . 
highly ev o lv ed , in tense ly specific , 
and largely u n k n ow n  o u ts id e  the 
fledg lin g  specia lty o f  ch ild  abu se 
d ia g no s is ."  This form  o f  in terv iew ­
ing, S um m it c o n t in u e d , w as "an 
am a lg am  o f several ro le s . . .  the 
k n ow le d g e  o f a ch ild  d e v e lo pm e n t 
spec ia list to  und e rs ta nd  and trans­
late to d d le r  language , a therap ist to 
g u id e  a nd  in terpret interactive play, 
a p o lic e  in terroga tor to d e v e lo p  ev ­
identiary con firm a tion , and  a child 
a b u se  specia list to re c o g n iz e  the 
distinctive and pa thetic pa tterns o f 
sexua l v ictim ization ." S u ch  te ch ­
n iq u e s  w e re  n e e d e d  b e c a u s e  
"spec ia list u nd e rs ta nd in g  is b oth  
u n e x p e c te d  and coun te rin tu it iv e ."  
(N o  o n e  in v e n te d  M c M a r t in  "s e ­
c r e t , "  L .A . T im es , F eb . 5 , 1 9 9 0  part 
II, 1-2.)

Study o f  just h ow  th e M cM artin 
p r e s c h o o l  c h i ld r e n  w e re  in te r ­
v iew ed offers us, th en , m o re  than 
an o p p o r tu n ity  to study o n e  case. 
It o ffers us a cha n c e  to study th o u ­
sands o f  cases , b eca u se  D r . S um ­
mit has h e lp e d  train th ou sa n d s o f 
fron t-lin e investigators, a n d  Kee 
M acFa rla ne , lead in terv iew er o f the 
M cM artin  ch ild ren , has for vears 
b e e n  c o n s id e re d  a m o d e l for th ose 
en te r in g  the field o f  ch ild  sexual 
a b u se  investigations.

W e  w ish w e c ou ld  re p ro d u c e  
h ere th e  transcripts o f all the in ter­
views d o n e  w ith the M c M a r t in  ch il­
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d ren . O n e  o f  us (L .C .) has v iew ed  
56 h o u r s  o f  v id e o ta p e d  in te rv iew s 
and  can  assu re read ers that th e  fo l­
low ing  e x c e rp t is in n o  way e x c e p ­
tiona l.

A s w e c o m e  in, M acFa r la n e  is in ­
terv iew ing an e ig h t-y ea r-o ld  b oy  
w h o  had  a tte n d e d  th e  M cM a rt in  
p re s c h o o l fou r years b e fo re . H e  has 
a P ac -M an  p u p p e t 011 his h a n d .

M a c F a r la n e : H e r e 's  a h a rd  
q u e s t io n  I d o n 't  k n ow  if y ou  
k n ow  th e  answ er to . W e 'l l s e e  
h ow  smart you are, P ac -M an . D id  
y ou ever se e  any th ing c o m e  from  
M r, Ray's w iener? D o  y o u  r e ­
m em b e r  that?
C h i ld : (n o  re sp o n se )
M a cF a r la n e : C a n  y ou  r e m e m ­
ber b a ck  that far? W e 'l l s e e  h ow  
. , .  h ow  g o o d  y ou r brain is w o r k ­
ing to da y , Pac-M an .
(C h ild  m ov e s p u p p e t a r o u n d .) 
M a cF a r la n e : Is that a yes?
C h i ld : (C h ild  n o d s  p u p p e t  y e s .) 
M a cF a r la n e : W e ll , y o u 're  sm art. 
N ow  let's se e  if w e can figure o u t  
w hat it was. I w o n d e r  if y o u  can 
p o in t to  s om e th in g  o f  w ha t c o lo r  
it was.
(C h ild  tries to p ick up  th e  p o in te r  
w ith th e  p u p p e t 's  m o u th .) 
M a cF a r la n e : Let m e  g e t y o u r
p en  h e re . (Puts a p o in te r  in p u p ­
pe t's m o u th .)
C h i ld : It w a s . . .
M a c F a r la n e : L e t 's  s e e , w h a t
c o lo r  is that?
(C h ild  u ses th e  P ac -M an 's h a n d  
to p o in t to th e P ac-M an p u p p e t .)  
M a cF a r la n e : O h ,  y o u 're  p o in t ­
ing to y ou rse lf . That m u s t b e  y e l­
low .
(C h ild  n o d s  p u p p e t yes .) 
M a cF a r la n e : Y o u 're  sm a rt to
p o in t to  you rse lf . W h a t d id  it fee l 
like? W a s  it like water? O r  s o m e ­
th ing else?
C h i ld : U rn , what?
M acFa r la n e : T h e  stuff that c am e  
o u t . Let m e  try. I'll try a d if fe re n t 
q u e s t io n  on  y o u . W e 'l l try to fig­
u re o u t w hat that stuff tastes like . 
W e 'r e  g o in g  to try and  figu re o u t 
if it tastes g o o d .
C h ild : H e  never d id  that to  [m e ] ,
I d o n 't  th ink .
M acFa r la n e : O h , w ell, P a c -M an , 
w ou ld  y ou  k n ow  w hat it tastes

like? W o u ld  y ou th ink it tastes like 
can dy , sort o f trying. . . .
C h i ld : I th ink it w o u ld  taste like 
yucky ants.
M a c F a r la n e : Y ucky  ants . W h o a . 
That w ou ld  b e k ind  o f  yucky . I 
d o n 't  th ink it w o u ld  taste like 
. .  y ou  d o n 't th ink it w o u ld  taste 

lik e  s t raw b e r r ie s  o r  a n y th in g  
g o o d ?
C h i ld : N o .
M a c F a r la n e : O h ,  th ink it w ou ld  
s o r t . . .  d o  y ou  th ink that it w ou ld  
b e  sticky , like sticky, yucky ants? 
C h i ld : A  little.
S u c h , th en , is th e  "sta te o f  the 

art" a d v o c a te d  by S um m it and 
m any o f  his assoc ia tes a n d  be ing 
taught to fron t-lin e investigators 
th ro u g h o u t th e cou n try . This is 
w hat is h a p p e n in g  in th e  little as 
w ell as th e  big cases , e x c e p t that 
m o s t o fte n  th e re  is n o  tape re c o rd ­
er ru n n in g  to p re se rv e th e evi­
d e n c e .

H av in g  se en  sim ilar e x am p le s  
ov e r a n d  ov e r in th e  M c M a r t in  
tapes , o n ly  o n e  c o n c lu s io n  is rea­
s o n a b le : M acFa rla ne and  h e r train­
e e s had  d e c id e d  b e fo re  th e  f irs t in ­
te rv ie w  that ch ild ren  w ere  m o le s te d  
at th e M cM a rtin  p re s c h o o l . H ow ­
ever th ey  m ay n ow  try to rationa l­
ize th e ir in terv iew ing te ch n iq u e s , 
their b eh av io r w ith th e  ch ild ren  
lo o k s  like an a ttem p t to  sq u e e z e  
from  th em  ev id en c e  o f  w hat th e in­
terv iew ers w ere c o n v in c e d  m ust 
have ta ken  p la ce .

A fter th e s e  in terv iew s, parents 
w e re  to ld  that their c h ild re n  had 
d is c lo s e d  a b u se , a nd  n o n e  o f  the 
paren ts d em a n d e d  to w atch the 
e n t i r e  v i d e o t a p e . In s te a d , th ey  
h e e d e d  th e  adv ice to take their 
c h ild re n  to  therapists w h o  spec ia l­
iz ed  in " se xu a l a bu se traum a ."  As 
m o n th s  s tre tc h ed  in to years, and 
th e c h ild re n  n o t on ly  d id  their best 
to p le a se  their therap ists bu t also 
e x c h a n g e d  in fo rm a tion  w ith each 
o th e r  at s c h o o l and w e re  re p ea t­
ed ly  q u e s t io n e d  by paren ts and  in­
vestigators, the stories g rew  and 
g rew . It is hardly surpris ing that 
s om e  o f  th e  ch ild ren  w h o  initially 
said ov e r and  ov e r that they saw 
no th in g  h a p p e n , n ow  insist that 
they w ere  v ictim ized .

Los A n g e le s  C o u n ty  D istrict A t­

to rn ey  Ira R e in e r has s u m m e d  it up 
as w e ll as a n y o n e . In te rv iew ed for 
th e  " 6 0  M in u te s"  te lev is ion  p r o ­
g ram , h e  said :

T h e  en tire  case was tu rn e d  over 
by th e  district a tto rn ey  . . .  to  a 
g r o u p  o f  socia l w o r k e r s . . . .  N ow , 
th e s e  p e o p le  are a b so lu te ly  u n ­
qua lif ie d  to h a n d le  a crim ina l in ­
v es tig a tion . . . .  They start from  a 
p rem is e  . . . that n o  ch ild  is ca ­
p a b le  o f  fabricating s to ries a b ou t 
s e xu a l m o le s ta t io n . T o  d o  so 
w o u ld  requ ire  th em  to talk o f  a 
th in g  o f  w h ich they hav e n o  u n ­
d e rs ta n d in g  o r k n ow le d g e , and 
s o  w e can always rely u p o n  a 
c h ild  ta lk ing a b ou t b e in g  se xu a l­
ly m o le s t e d  But w ha t w e had
h e r e  w ere th ese  socia l w orkers 
q u e s t io n in g  th e c h ild re n , asking 
very lea d ing  and very suggestiv e 
q u e s t i o n s . . . .

W ith  the ch ild ren 's sta tem en ts so 
bad ly  c o n tam in a te d , th e p r o s e c u ­
tion  h ad  n o  c h o ic e  but to lean 
heav ily o n  th e a lleg ed  m ed ic a l ev i­
d e n c e . O n c e  again , h ow ev e r , this 
tu rn e d  o u t to b e  a false a la rm . O n  
ch ild  a fter c h ild , m ed ica l reports 
d o n e  by d o c to rs  specifica lly se le c t­
e d  by th e  p o lic e  c o n c lu d e d  w ith :
1) "h is to ry  >f sexua l a b u s e ,"  and 2) 
"phy s ica l .*xamination con s is ten t 
w ith s e x u ; I a b u s e ."  W e  have al­
ready e x am in e d  th e lingu istic trick­
ery o f  su ch  ph rases . In th e  few  e x ­
am p le s  w h ere  a lleg ed abnorm a litie s 
w e re  d e s c r ib e d , rebu tta l te s tim ony  
e x p la in e d  that th e a lleg ed  signs o f  
" tra um a "  w ere n ow  kn ow n  to b e 
varia tions o f n o rm a l a na tom y .

T h e  q u e s t io n  n a tu ra lly  a rise s : 
W h y  w as th e case p ro s e c u te d  if the 
investigation was so bad ly b o tc h ed ?  
R e in e r a dm itted  that w h en  th e case 
was ta k en  to  a g rand jury for in­
d ic tm e n t , th e  p ro s e cu to rs  h ad  not 
b o th e r e d  to view  any o f th e  v id e o ­
ta p e s o f  th e  c h ild re n ! O n ly  later d id 
p ro s e c u to rs  rea lize h ow  th e  ch il­
d re n  h a d  b e e n  b lu d g e o n e d  into 
m a k in g  a ccu sa tion s , a nd  by then 
th e politica l stakes w ere so  h igh that 
th e  c a s e  c o u ld n ' t  b e  d r o p p e d . 
C h a rg e s  w ere d ism issed against five 
o f  th e  sev en  d e fe n d a n ts o n e  w eek 
a fter th e  c lo s e  o f  Ca lifo rn ia 's lo n g ­
est p re lim ina ry  hea ring (w h ich  to o k
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