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We n o t e  t h e  p e r i o d  s i n c e  t h e  a d o p t i o n  o f  t h e  S e co n d  
Amendment h a s  w i t n e s s e d  an e v e r  i n c r e a s i n g  i s s u a n c e  o f  o p i n i o n s  
f r om t h e  j u d i c i a r y  o f  t h e  v a r i o u s  s t a t e s  and  t h e  f e d e r a l  c o u r t s  
w h i c h  p l a c e  l i m i t s  on an  i n d i v i d u a l ' s  a b i l i t y  t o  b e a r  a r m s .  Some 
c o m m e n t a t o r s  h a v e  t h e o r i z e d  t h a t  t h e  l e g i s l a t i v e  and  j u d i c i a l  
l i m i t a t i o n s  i n c r e a s e d  s i g n i f i c a n t l y  w i t h  t h e  a v a i l a b i l i t y  o f  
i n e x p e n s i v e  s u r p l u s  weapons  f o l l o w i n g  t h e  A m e r i c a n  C i v i l  War.  1 /  
A c c o r d i n g  t o  t h i s  t h e o r y ,  t h e  i n c r e a s e  i n  r e s t r i c t i v e  gun  c o n t r o l  
m e a s u r e s  and  c o r r e s p o n d i n g  j u d i c i a l  i n t e r p r e t a t i o n s  was 
a s s o c i a t e d  w i t h  i n c r e a s i n g  a c q u i s i t i o n  o f  f i r e a r m s  by r e c e n t l y  
e m a n c i p a t e d  B l a c k  A m e r i c a n s  a nd  i m m i g r a n t s  c o u p l e d  w i t h  t h e  
i n c r e a s e d  a v a i l a b i l i t y  o f  f i r e a r m s  i n  t h e  p o s t  C i v i l  War 
i n d u s t r i a l  A m e r i c a .  The r i g h t  o f  ' b e a r i n g  a r m s '  i s  n o t  a r i g h t  
g r a n t e d  by t h e  C o n s t i t u t i o n  n o r  i s  i t  i n  any  m a n ne r  d e p e n d a n t  
upon  t h a t  i n s t r u m e n t  f o r  i t s  e x i s t e n c e .  U.S.  v.  C r u i k s h a n k ,  92 
U.S.  553 ( D . C . L a .  1 8 7 5 ) .

Wh i l e  o f f e r i n g  no j u d g m e n t  on t h e  p r o p r i e t y  o r  e f f e c ­
t i v e n e s s  o f  t h e  r e s t r i c t i v e  l e g i s l a t i v e  and  j u d i c i a l  m e a s u r e s ,  we 
o b s e r v e  t h a t  t h e  c u r r e n t  s t a t e  o f  t h e  l aw p e r t a i n i n g  t o  t h e  c o n ­
s t i t u t i o n a l  l a n g u a g e  h o l d s  t h a t :

fThe]  p u r p o s e  o f  t h i s  amendment ,  g u a r a n t e e i n g  t h a t  
t h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  and  b e a r  a r m s ,  was 
t o  p r e s e r v e  t h e  e f f e c t i v e n e s s  a nd  a s s u r e  t h e  c o n ­
t i n u a t i o n  o f  t h e  s t a t e  m i l i t i a .  U . S .  v .  O a k e s ,
56 A F . 2 d ,  c e r t ,  d e n i e d  98 S . C t .  I7i93 ( C . A. Kan.
1977).

The mode r n  j u d i c i a l  v i e w  h a s  i n c r e a s i n g l y  f o u n d  t h a t  
t h e  g u a r a n t e e d  r i g h t  t o  k e e p  and  b e a r  arms  i s  n o t  an  i n d i v i d u a l l y  
p r o t e c t e d  r i g h t ,  b u t  r a t h e r  a c o l l e c t i v e  r i g h t  w h i c h  a l l o w s  t h e  
p e o p l e  o f  t h e  v a r i o u s  s t a t e s  t o  s e r v e  i n  a m i l i t i a .  The c o n t e m ­
p o r a r y  j u d i c i a l  v i e w  i n  t h e  g r e a t  m a j o r i t y  o f  s t a t e s  i n t e r p r e t s  
t h e  c o n s t i t u t i o n a l  l a n g u a g e  a s  p o s i n g  no l i m i t a t i o n s  on t h e  
l e g i s l a t u r e ' s  power  t o  r e g u l a t e  t h e  o w n e r s h i p  o r  c o n t r o l  o f  f i r e ­
a r m s .  W h a t e v e r  t h e  s c o p e  o f  any  common-law o r  c o n s t i t u t i o n a l  
r i g h t  t o  b e a r  a r m s ,  i t  i s  n o t  a b s o l u t e  a nd  d o e s  n o t  g u a r a n t e e  t o  
i n d i v i d u a l s  t h e  r i g h t  t o  c a r r y  weapons  a b r o a d  a t  a l l  t i m e s  and  i n  
a l l  c i r c u m s t a n c e s .  A p p l i c a t i o n  o f  A t k i n s o n , 291 N.W.2d 396 
(Minn,  1 9 8 0 ) .  By a n a l o g y  t h e n , a l a n d l o r d ,  t o o ,  c o u l d  r e s t r i c t

1 /  K a t e s ,  
7 - 3 0  (1979)

Don B. R e s t r i c t i n g  H a n d g u n s . N o r t h  R i v e r  P r e s s ,  pages
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Lhe p o s s e s s i o n  o f  h a n d g u n s  on p r o p e r L y  he o r  she ow n s  and leases. 
If Lhe S L a L e  can r e s L r i c L  ar m s  w i t h o u t  r u n n i n g  a f o u l  o f  c o n s t i t u­
ti o n a l  p r o v i s i o n s ,  an i n d i v i d u a l  a l m o s t  c e r t a i n l y  has s i m i l a r  
a b i l i t i e s .

I t  i s  c o n c e iv a b l e  t h a t  a l a n d l o r d ' s  ban on handgun 
ownership  could  be c h a l l e n g e d  unde r  c o n s t i t u t i o n a l  d o c t r i n e s  
which a f f o r d  a r i g h t  o f  p r i v a c y .  The Un i ted  S t a t e s  C o n s t i t u t i o n ,  
wh i l e  no t  c o n t a i n i n g  an ex p re s s  p r o v i s i o n  g u a r a n t e e i n g  p r i v ac y  
has been i n t e r p r e t e d  to a f f o r d  an i n d i v i d u a l  c e r t a i n  p r o t e c t i o n s ,  
Cf.  Gr i swold  v.  C o n n e c t i c u t , 381 U.S.  A79 ( 1965) .  "The C o n s t i t u ­
t i o n  ex tends  s p e c i a I  s a f e g u a r d s  t o  t he  p r i v a c y  o f  t he  home, i n ­
c l u d i n g  a c t i v i t i e s  which might  be p r o h i b i t e d  in o t h e r  c o n t e x t s . "  
Cf.  U.S.  v.  O r i t o , 413 U.S. 137,  142 (1973) .

While i t  i s  u n l i k e l y  t h a t  a c o u r t  would f i n d  t h a t  an 
i n d i v i d u a l s  r i g h t  to pos s e s s  arms ( f o r  example a gun c o l l e c t i o n )  
i s  p r o t e c t e d  by the  p r i v a c y  s h i e l d  o f  the  U.S. C o n s t i t u t i o n ,  the 
argument  cou ld  be m a i n t a i n e d .  We a r e  unaware o f  t h i s  argument  
be ing  s u c c e s s f u l l y  a s s e r z e d  i n  any a ng lo - a m e r i c a n  j u r i s d i c t i o n .

A more l i k e l y  sou rce  o f  p r o t e c t i o n  under  t he  r i g h t  to 
p r i v a c y  d o c t r i n e  may be a f f o r d e d  by t he  Alaska  C o n s t i t u t i o n  a t  
A r t i c l e  I ,  S e c t i o n  22 which s t a t e s  t h a t :

beThe r i g h t  o f  t he  peop l e  to p r i v a c y  s h a l l  not  
i n f r i n g e d .  The l e g i s l a t u r e  s h a l l  implement  t h i s  
s e c t i  on.

The Alaska  Supreme Cour t  has e x p l i c i t l y  s t a t e d  t h a t  t he  r i g h t  of  
p r i v a c y  g ua ra n t e e d  to  Alaskans  i s  b r o a d e r  in scope  than t h a t  
gu a ra n t e e d  by t he  f e d e r a l  c o n s t i t u t i o n .  Woods & Rohde, I n c . ,  v.  
S t a t e , 565 P . 2d 138 (1977) .  Even so ,  t he  meaning o t  p r i v ac y  of  
n e c e s s i t y  must  va ry  depending on t he  f a c t u a l  c o n t e x t  and the  
o f t e n  compe l l i ng  i n t e r e s t s  o f  s o c i e t y  and the  i n d i v i d u a l .  S t a t e 
v. G l a s s , 583 P . 2d 879 (1978) .  The t e s t  f o r  what i n t e r e s t s  a re  
p r o t e c t e d  unde r  A l a s k a ' s  c o n s t i t u t i o n a l  r i g h t  to  p r i v ac y  a r e ,  
f i r s t ,  whe ther  a pe r so n  has  e x h i b i t e d  an a c t u a l  ( s u b j e c t i v e )  
e x p e c t a t i o n  o f  p r i v a c y  and,  second,  t h a t  t he  e x p e c t a t i o n  be one 
t h a t  s o c i e t y  i s  p r e p a r ed  to  r e c o g n i z e  as " r e a s o n a b l e " .  H i l b e r s  
v.  M u n i c i p a l i t y  o f  Anchorage , 611 P . 2d 31 (1980) .

The q u e s t i o n  o f  handgun owner sh ip  i n  Alaska  
such ownership i s  " r e a s o n a b l e "  i n  t he  c o n t e x t  o f  a 
t ena n t  r e l a t i o n s h i p  i s  open ended,  
and r e a s o n a b l e n e s s  o f  gun ownership 
the r e a s o n a b l e n e s s  o f  gun owner sh ip

and whether  
l a n d l o r d  

P robab ly  t he  " e x p e c t a t i o n "  
in  Alaska  i s  d i f f e r e n t  than 
in many o t h e r  j u r i s d i c t i o n s

where a c t u a l  f i r e a r m  ownership  and use  i s  r educed .  In any event
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Redated 7 /1 /83  f o r  p r i n t i n g  purpose s

Hon. Pa t  Rodey, S e n a to r
Hon. C h a r l i e  B u s s e l l ,  R e p r e s e n t a t i v e
Our F i l e  No. :  366-444-83

Ap r i l  13, 1983 
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ab se n t  s p e c i f i c  language  unde r  the  Alaska  Uniform R e s i d e n t i a l  
Landlord  and Tenant  Act ,  AS 34 .03 .010  e t  s e q . ,  o r  o t h e r  r e l e v a n t  
Alaska  law,  p r o h i b i t i n g  i n c l u s i o n  o f  p r o v i s i o n s  i n  a l e a s e h o l d  
agreement ,  we b e l i e v e  a l a n d l o r d  can p r o p e r l y  r e s t r i c t  t he  terms 
o f  the  t enancy .  2/  In a l l  p r o b a b i l i t y ,  under  e x i s t i n g  Alaska  
law, a l a n d l o r d  can r e s t r i c t  p o s s e s s i o n  o f  handguns f o r  t e n a n t s  
i n  a manner no t  u n l i k e  a l a n d l o r d ' s  a b i l i t y  to p r o h i b i t  t e n a n t s  
from p o s s e s s i n g  dogs ,  o p e r a t i n g  b u s i n e s s e s  i n  a r e s i d e n t i a l  
l e a s e h o l d  o r  o p e r a t i n g  obnoxious  s t e r e o  equipment .

While a l a n d l o r d  w i l l  p rob ab l y  be ab l e  to impose a r e ­
s t r i c t i o n  p r o h i b i t i n g  f u t u r e  t e n a n t s  from p o s s e s s i n g  handguns ,  an 
a c r o s s - t h e - b o a r d  ban a p p l i c a b l e  t o  t e n a n t s  w i th  e x i s t i n g  
l e a s e h o l d  agreements  may be i n v a l i d .  Under c l a s s i c  c o n t r a c t  
p r i n c i p l e s ,  n e i t h e r  p a r t y  to  an agreement  may supe r impose  an 
a d d i t i o n a l  term on a v a l i d  c o n t r a c t  w i t h o u t  t he  c on se n t  o f  each 
p a r t y  t o  t he  c o n t r a c t .  Conseque n t l y ,  a l a n d l o r d  may no t  p r o h i b i t  
handgun p o s s e s s i o n  among t en ancs  d u r i n g  the  pendency o f  an
e x i s t i n g  l e a s e .  Conve r se ly ,  where a l a n d l o r d  and t e n a n t  a g r e e  t o
a l e a s e  agreement  which c o n t a i n s  a r e s t r i c t i o n  banning  handguns ,  
r em e d ia l  l e g i s l a t i v e  a c t i o n  i n t e r p r e t i n g  A l a s k a ' s  r i g h t  t o  
p r i v a c y  law to p e rm i t  such p o s s e s s i o n  p robab ly  would no t  
i n v a l i d a t e  e x i s t i n g  p r o h i b i t i o n s .

F i n a l l y ,  conce rn  was e x p r e s s e d  r e g a r d i n g  t he  s t a t e ' s  
l i a b i l i t y  w i t h  r e s p e c t  to l a n d l o r d / t e n a n t  agreements  which p r o ­
h i b i t  handgun ownership  i n  b u i l d i n g s  l o c a t e d  on p r o p e r t y  owned by

i t he  S t a t e .  This  l a s t  p o i n t  i s  c o n c e iv a b ly  p r o b l e m a t i c  i f  t he
l and  on which t he  Panoramic View Apar tments  a r e  l o c a t e d  i s
conveyed to  the  s t a t e  as a r e s u l t  o f  t he  c u r r e n t  Alaska  R a i l r o a d  
t r a n s f e r  n e g o t i a t i o n s .  A t t ac hed  i s  a copy o f  a memorandum by
A s s i s t a n t  A t to rn ey  Genera l  J a c k  McGee which d e a l s  w i t h  t h i s  
subj  e c t .

? t

2/  In p a s s i n g ,  we no t e  t h a t  a l a n d l o r d  conce rned  w i th  
u n j u s t i f i e d  gun p lay  need no t  n e c e s s a r i l y  p r o h i b i t  gun owne rsh ip .  
Other  remedies  e x i s t  f o r  c o n t r o l l i n g  i n d i v i d u a l  t e n a n t s  w i t h  a 
p r o p e n s i t y  to abuse gun owner sh ip .  Cf.  Osness v. Dimond E s t a t e s .  
I n c . , 615 P . 2d 605 (1980) ,  where t he  l a n d l o r d  ob t a i n ed  a F o r c i b l e  
Ent ry  and D e t a i n e r  ( F . E . D . ) t h e r e b y  removing a t e n a n t  t h a t  proved 
i n cap ab l e  of  p r o p e r l y  h a n d l i n g  f i r e a r m s .
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Redated 7 /1 /03  fo r  p r i n t i n g  purposes

Hon. Pa t  Rodey, Se na to r
Hon. C h a r l i e  B u s s e l l ,  R e p r e s e n t a t i v e
Our F i l e  No. :  366-444-83

We t r u s t  t h i s  r e s pon se  answers  your  i n q u i r y .  I f  you 
have any a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  l e t  me know.

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

:ph W. Geldhof  
A s s i s t a n t  A t to rn ey  Genera l

JWG: vrb

cc:  Norman C. Gorsuch
A t t o rn ey  Genera l

Ronald W. Lorensen 
Deputy A t to rn ey  Genera l
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ALASKA CHAPTER 
NATIONAL ASSOCIATION OF 

SOCIAL WORKERS

Executive Director 
W illiam  DiebeU, A CSW

G923 Tanis Dnve 
Juneau, Alaska 99801 

(907) 789*7099

January 31,1989

The Honorable Jan Faiks, Chair 

Senate Judiciary Committee 

P. 0. Box Y 

Juneau, AK 99811 Re: S.J.R. 4

Dear Senator Faiks:

The Alaska Chapter of the National Association of Social Workers is opposed to Senate Joint 

Resolution A. W e  believe that to delete the provisions in the existing constitution that give the 

state the right to regulate the use and possession of firearms would create serious problems in a 

state that alreacfy has such high rates of violent deaths and accidents which are caused by 

firearms.

The National Association of Social Workers represents more than 300 professional social 

workers throughout the state. As a group working daily with a wide range of social problems, we 

urge you to consider the potential negative effects of this proposed Constitutional amendment.

Our organization is not opposed to the responsible use of firearms for hunting or sport.

However, we believe that it is in the best interests of all the citizens of Alaska that the state 

retain the power to regulate the purchase and possession of weapons. If this amendment were to 

pass, the state could not prohibit convicted felons and mentally deranged individuals from 

purchasing and possessing weapons.

W e  do not believe there i; j need to change the existing provision in the Consititution. However, 

if S. J. R. A is adopted, we strongly urge that you add a clause to tne amenament that will allow 
the state to continue to regulate the use of firearms, sucn as' except tnat tms right may be 

regulated by state law or municipal ordinance".

Sincerely

^ / i t .

Alaska Chanter

National Association of Social Workers
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a m e n d m e n t  m a r k e d ,  p r o p o s e d  b y  t h e  A d m i n i s t r a t i o n ,f o r  y o u r  i m m e d i a t e
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S e n a t o r  R o d e y  l i k e s  a n d  p r e f e r s  t h e  o r i g i n a l  v e r s i o n  (HJR-7 a n d  S J R - 4 )
I n v i e w  of t h e  N e b r a s k a  o p i n i o n  R o d e y 1s r e s o l u t i o n  s h o u l d  be a c c e p t a b l e  
to t h e  A d m i n i s t r a t i o n  a n d  l a w  e n f o r c e m e n t  b u t  m o s t  l i k e l y  f o r  r e a s o n s  of 
e g o  t h e y  s t i l l  o p p o s e  the o r i g i n a l  l a n g u a g e .  It a p p e a r s  t h a t  if w e  a r e  
to h a v e  a c o n s t i t u t i o n a l  a m e n d m e n t  t h i o — s o s o -i-o n  the p r o p o n e d -v c r s -i o n  
h a s  t h e  b e s t  c h a n c e  of p a s s a g e .  B y  r e t u r n  F A X  p l e a s e  a d v i s e .

_ -------- N E E D  IS I M M E D I A T E -------

IF THERE ARE ANY PAGES MISSING, CALL (907) 789-7422.



DRAFT: November 21, 1989

IN THE HOUSE . BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 7 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the 

Constitution of the State of Alaska 

relating to the individual right to 

keep and bear arms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, sec. 19, Constitution of the State of

Alaska, is amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The individual [A 

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE 

STATE, THE] right [OF THE PEOPLE] to keep and bear arms shall not

be denied or infringed by the state or a political subdivision of

the state except that the exercise of this right may be

reasonably regulated by law. No law shall impose licensure, 

registration or special taxation on the ownership or possession 

of firearms.

* Sec. 2. The amendment proposed by this resolution shall be

placed before the voters of the state at the next general election in

conformity with art. XIII, sec. 1, Constitution of the State of

Alaska, and the election laws of the state.



A L T E R N A T I V E  M E T H O D S  O F  R E S E R V I N G  T H E  R I G H T  O F  T H E  L E G I S L A T U R E  T O
R E A S O N A B L Y  R E G U L A T E  A R M S  I N  S J R  4

T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  d e n i e d  o r  
i n f r i n g e d  b y  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ,

1. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  k e p t ,  b o r n e ,  o r  
u s e d .

2. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  k e p t ,  
b o r n e ,  o r  u s e d .

3. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e - r e g u l a t e d  b y  
law. *

4. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y
r e g u l a t e d  b y  law.

5. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  i n  w h i c h  a r m s  m a y  b e  k e p t ,  b o r n e ,  o r  
u s e d .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  ,or s p e c i a l  
t a x a t i o n  o n  t h e  ov/nership o r  p o s s e s s i o n  o f  f i r e a r m s .

6. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  i n  w h i c h  a r m s  m a y  b e  k e p t ,  
b o r n e ,  o r  u s e d .  N o  lav/ s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  o n  t h e  ov/nership o r  p o s s e s s i o n  o f  f i r e a r m s .

7. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e g u l a t e d  b y  
law. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  s p e c i a l  
t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

8. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y

r e g u l a t e d  b y  lav/. J " N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  o n  t h e  ov/nership o r  p o s s e s s i o n  o f  f i r e a r m s .  7
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DRAFT: November 21, 1989

IN THE HOUSE . BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 7 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the 

Constitution of the State of Alaska 

relating to the individual right to 

keep and bear arms.

BE tj RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, sec. 19, Constitution of the State of 

Alaska, is amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The individual [A

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE

STATE, THE] right [OF THE PEOPLE] to keep and bear arms shall not

be denied or infringed by the state or a political subdivision of

the state except that the exercise of this right mav be
yi& re.

reasonably regulated by-law. No law shall impose licensure, 

registration or special taxation on the ownership or possession 

of f i r e a r m s *

* Sec. 2. The amendment proposed by this resolution shall be 

placed before the voters of the state at the next general election in 

conformity with art. XIII, sec. 1, Constitution of the State of 

Alaska, and the election laws of the state.
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S U B J E C T :  S J R - 4 , H J R - 7  A m e n d m e n t s

F R O M R u p e  A n d r e w s
N R A  F i e l d  R e p r e s e n t a t i v e

A t t a c h e d  is a p r o p o s e d  a m e n d m e n t  t o  S J R - 4  a n d  H J R - 7 .  T h i s  
a m e n d m e n t  w a s  d i s c u s s e d  r e c e n t l y  b e t w e e n  L a u r i e  O t t o ,  A s s i s t a n t  
AG, C r i m i n a l  D i v i s i o n ,  a n d  m y s e l f .  A s  y o u  a r e  a w a r e ,  L a u r i e  O t t o  
i s  d e  f a c t o  t h e  l i a i s o n  b e t w e e n  t h e  l a w  e n f o r c e m e n t  g r o u p s ,  A P O A  
a n d  A l a s k a  C h i e f s  o f  P o l i c e  A s s o c i a t i o n ,  a n d  t h e  a d m i n i s t r a t i o n .  
A n  a g r e e m e n t  b e t w e e n  y o u r s e l v e s  a n d  L a u r i e  O t t o  is t a n t a m o u n t  t o  
n o n - o b j e c t i o n  f r o m  t h e  a d m i n i s t r a t i o n  a n d  s t a t e  l a w  e n f o r c e m e n t  
o r g a n i z a t i o n s  r e  t h e  c o n s t i t u t i o n a l  a m e n d m e n t .

T h e r e  a r e  s e v e r a l  p o i n t s  t o  c o n s i d e r  i n  t h e  a m e n d e d  
p r o p o s a l .  F i r s t ,  t h e  a m e n d m e n t  p r o v i d e s  a p r e - e m p t i o n  o f  l o c a l  
f i r e a r m  o r d i n a n c e s  r e g a r d i n g  i n d i v i d u a l  o w n e r s h i p .  C i t i e s  r e t a i n  
a n  e x c e p t i o n  a s  t o  d i s c h a r g e -  S e c o n d l y ,  i t  p r o v i d e s  a 
c o n s t i t u t i o n a l  g u a r a n t e e  t h a t  t h e  S t a t e  w i l l  n o t  i m p o s e  a n y  
s p e c i a l  r e g i s t r a t i o n ,  l i c e n s u r e  o r  t a x e s .  T h e s e  a r e  p o s i t i v e  
p o i n t s  t o  c o n s i d e r .

T h e  a m e n d m e n t  p r o v i d e s  f o r  " r e a s o n a b l e "  r e g u l a t i o n  o f  
f i r e a r m  o w n e r s h i p ,  p u r c n a s e ,  b e a r i n g  a n d  u s e  u n d e r  s t a t e  s t a t u t e .  
N R A  h a s  a l w a y s  s u p p o r t e d  r e a s o n a b l e  r e g u l a t i o n  o f  f i r e a r m s .  N R A  
is j u s t  a s  c o n c e r n e d  a s  e v e r y  c i t i z e n  s h o u l d  b e  t h a t  c r i m i n a l s ,  
j u v e n i l e s ,  a l c o h o l i c s  o r  t h o s e  p e r s o n s  a d j u d g e d  m e n t a l l y  
i n c o m p e t e n t  n o t  b e  a b l e  t o  p u r c h a s e  o r  lo s s e s s  f i r e a r m s .  T h e  
o r i g i n a l  p o s i t i o n  o f  N R A  c o u n s e l  is t h a t  r e a s o n a b l e  r e g u l a t i o n  o f  

f i r e a r m s  is u n d e r s t o o d  in t h e  i n t r o d u c e d  v e r s i o n s  o f  S J R - 4  a n d  
H J R - 7 .  T h i s  w a s  c h a l l e n g e d  b y  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e ,  t h e  
D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  a n d  l a w  e n f o r c e m e n t  o r g a n i z a t i o n s .  
L a u r i e  O t t o  h a s  a d v i s e d  t h a t  t h e  p r o p o s e d  a m e n d m e n t  w i l l  s a t i s f y  
t h e  c o n c e r n s  e x p r e s s e d  b y  t h e  f o r e g o i n g .

If y o u  a g r e e  t o  t h j s  a m e n d m e n t  w e  car. g e t  t h e  c o n s t i t u t i o n a l  
a m e n d m e n t  o n  a f a s t  t r a c k  c..id t h r o u g h  t h i s  s e s s i o n ,  p r o v i d i n g  n o  
f u r t h e r  p r o b l e m s  a r i s e .  T h e  a m e n d m e n t  :ioes t a k e  c a r e  o f  t h e  
m a j o r  c o n c e r n s  e x p r e s s e d  e a r l i e r  b y  l a w  e n f o r c e m e n t  w h i l e  c l e a r l y  
p r o t e c t i n g  t h e  r i g h t  o f  t h e  i n d i v i d u a l  t o  o w n ,  p o s s e s s  a n d  
l a w f u l l y  u s e  f i r e a r m s .

jt



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a

1600 Rhode Island Avenue. N.W. 
Washington. D.C. 20036

Office of the
General Counsel F e b r u a r y  17,  1989

The Ho n o ra b l e  J an  F a i k s  
A l a s k a  S t a t e  S e n a t o r  
P .O .  Box V
J u n e a u ,  A la ska  99811

RE: L e t t e r  o f  J a n u a r y  29,  1989,  f rom L a u r i e  H. O t t o ,  A s s i s t a n t
A t t o r n e y  G en e ra l

Dear  S e n a t o r  F a i k s :

I have r ev i ewed  t he  above r e f e r e n c e d  l e t t e r .  I s h a l l  c i t e  
bu t  a few examples  to d e m o n s t r a t e  t h a t  i t s  c o n c e rn s  a r e  m i s t a k e n .

The l e t t e r  a r g u e s  t h a t  t he  A l a s k a  Supreme Cour t  t a k e s  a 
un i q u e  view of  t he  s t a t e  c o n s t i t u t i o n ,  e s p e c i a l l y  w i t h  t he  r i g h t  
t o  p r i v a c y .  The i s s u e  of  arms and p r i v a c y  has a l r e a d y  been 
a d d r e s s e d .  In S t a t e  v.  Weave r , 736 P . 2d 781 (Ala ska  App. 1987) ,  
t h e  c o u r t  uphe ld  a s t a t u t e  which makes i t  a f e l o n y  to  p o s s e s s  a 
g r a v i t y  k n i f e  in o n e ' s  home d e s p i t e  an argument  t h a t  such a 
s t a t u t e  i s  v i o l a t i v e  o f  t h e  r i g h t  to p r i v a c y  under  A r t i c l e  I ,  §22 
o f  A l a s k a ' s  C o n s t i t u t i o n .  The d e c i s i o n  in  Rav in  v.  S t a t e , 537 
P . 2d 494 (A la ska  1975 ) ,  was d i s t i n g u i s h e d  by t h e  c o u r t  in Weaver .

A West V i r g i n i a  c a s e  i s  c i t e d  as  p r o o f  t h a t  p r e s e n t  A la sk a  
law would be v u l n e r a b l e  i f  t h e  p ro po se d  arms g u a r a n t e e  were 
a d o p t e d .  West V i r g i n i a  Code §61 -7 -1  makes i t  un l aw fu l  t o  c a r r y  
op e n ly  or  c o n c e a l e d  a p i s t o l ,  c l u b ,  or  k n i f e  u n l e s s  a p e r s o n  has 
a l i c e n s e .  West V i r g i n i a  Code §61 - 7 -2  e s t a b l i s h e s  t he  
p l u t o c r a t i c  c r i t e r i a  f o r  o b t a i n i n g  a l i c e n s e .  A $5 ,000  bond has 
t o  be p o s t e d  and a $50 fee  must  be p a i d .  Moreover ,  t he  i s s u a n c e  
o f  a l i c e n s e  i s  d i s c r e t i o n a r y  be ca u se  t he  s t a t u t e  u se s  t h e  t erm 
"may".  The c o u r t  in S t a t e  o f  West V i r g i n i a  ex r e l .  C i t y  of
P r i n c e t o n  v.  B u c k n e r , ___  S . E . 2 d  (West V i r g i n i a  Sup.  C t . No.
CC97 2 , J u l y  1 , 1988 ) ,  h e ld  t h a t  t he  s t a t u t e  i s  o v e r b r o a d  and 
v i o l a t i v e  o f  t he  r i g h t  to be a r  arms g u a r a n t e e .  On page 16 of  t he  
s l i p  o p i n i o n ,  t he  c o u r t  c i t e d  numerous c a s e s  as  examples  of  
p e r m i s s i b l e  r e g u l a t i o n .  These  c a s e s  i n c l u d e  laws f o r b i d d i n g  
c o n v i c t e d  f e l o n s  from h av ing  a rms ,  c a r r y i n g  arms c o n c e a l e d ,  and 
c a r r y i n g  arms i n t o  a p l a c e  where  a l c o h o l  i s  s o l d .  I t  was t he  
o p i n i o n  of  t he  c o u r t  t h a t  r e g u l a t i o n  i s  p e r m i s s i b l e  so long as  i t  
does  not  b r o a d l y  s t i f l e  t he  e x e r c i s e  of  t h i s  r i g h t .  The 
p l u t o c r a t i c  app roach  to  gun c o n t r o l  has been vo ided  in the  
p a s t .  See S t a t e  v.  K e r n e r , 181 N.C.  574,  107 S .E .  222 (19 21 ) .
In Ke rner  t he  c o u r t  s t r u c k  down a law which r e q u i r e d  t he  p o s t i n g



of a large bond before a person could obtain a gun carrying 
license. Kerner noted that it is common knowledge that such laws 
were enacted to disarm the common man.

The claim that West Virginia expanded its right to keep and 
bear arms is erroneous. Prior to the 1986 amendment, West 
Virginia had no specific guarantee to bear arms. It must also be 
remembered that Mr. McNeely was the chief opponent of the arms 
guarantee in West Virginia.

A  claim is made tha. the Rhode Island guarantee to bear 
arms, which closely resembles the proposed guarantee in Alaska, 
has never been construed. State v. Storms, 112 R.I. 121, 308 
A . 2d 463 ( 1973 ), upheld a statute prohibiting carrying a pistol 
without a license except in one’s home, place of business or upon 
land possessed by him. That case is cited in Dowlut & Knoop, 
State Constitutions and the Right to Keep and Bear A r m s , 7 Okl. 
Univ. L. Rev~. 177 , 225 n.220 ( 19 82) .

The letter cites People v. F or d , 568 P.2d 26 (Colo. 1977), 
for the proposition that a statute forbidding felons to have guns 
has been declared unconstitutional. Ford raised the affirmative 
defense of self-protection, and his wife also testified "that the 
three pistols and one rifle in question were all kept by her and 
her husband in their bedroom for her protection." Ford simply 
recognizes that self-defense may be raised as an affirmative 
defense to such a charge. This is well-settled law. See Un i ted 
States v. Panter, 688 F.2d 268 (5th Cir. 1982). Federal law 
forbids convicted felons to possess any firearm or ammunition.
18 U.S.C.A. §922(g) (1988 Pocket Part). Nevertheless, Panter, 
like all other courts, has recognized self-defense as a narrow 
affirmative defense to such a charge. Other courts define such 
an affirmative defense as the defense of necessity. The exact 
scope of this defense has not been uniformily decided.

Colorado's felon with a gun statute has been found not to 
violate the right to bear arms under the state constitution. 
People v. B l u e , 544 P.2d 385 (Colo. 1975); People v. Taylor, 544 
P.2d 392 (Colo. 1975); People v. Bergstrom, 544 P.2d 396 (Colo. 
1975) (there the sentence was life under a habitual offender 
statute). The statute has also survived equal protection 
challenges under the state and federal constitutions. People v. 
Truj i1 lo, 497 P.2d 1 (Colo. 1972 ). It also survived an equal 
protection and second amendment challenge. People v. Marques,
498 P.2d 929 (Colo. 1972). Possessing a firearm while under the 
influence of alcohol or drugs may also be constitutionally 
prohibited. People v. Garcia, 595 P.2d 228 (Colo. 1979).

J. F a i k s

F e b r u a r y  17, 1 9 8 9

P a g e  T w o



J. F a i k s

F e b r u a r y  17, 1 9 8 9

P a g e  T h r e e

The Attorney General's letter claims that Alabama only 
forbids violent felons from having guns. On the surface, the 
Alabama statute forbids persons convicted of a crime of violence 
from possessing a gun. However, a review of the statutory 
definition reveals that the term "crime of violence" also 
includes "larceny". The courts have sustained the conviction of 
a person possessing a gun subsequent to a larceny conviction.

Article I, §32 of the Indiana Constitution guarantees a 
right to bear arms. It makes no mention of regulation. In 
Schubert v. DeBard, 73 Ind, Dec. 510, 398 N.E.2d 1339 (Ct. App.
19 80 ), the court held that self-protection is constitutionally a 
proper reason for obtaining a license. A license must be issued 
to any suitable person. However, because of Schubert's odd 
behavior, the court reversed and remanded the case back to the 
trial court because "there was conflicting evidence on Schubert's 
suitability to be licensed and that those issues were not 
attempted to be resolved in the original determination." 398
N.E.2d at 1341. Therefore, while the right to bear arms 
guarantee mandates the issuance of a license, it does not prevent 
the denial of a license to a person who is found to be unsuitable 
by virtue of criminal convictions or mental problems.

A  claim is made that the Anchorage ordinance would be struck 
down because of the proposed amendment. One of my law review 
articles is cited as authority for this claim. Reliance on that 
article to strike down a concealed carrying ordinance is 
misplaced because the passage reads as follows: "The specific
boundaries of this right indicate that the open peaceful carrying 
in one's business place, vehicle, or on a public street in the 
ordinary course of one's travels cannot be prohibited. The 
concealed carrying of arms in the home should be protected, 
especially since the home is specifically mentioned in the 
guarantees. Obviously the ends to be served by the guarantee 
would not be defeated or called into question by a prohibition 
against carrying arms while drunk, or to a polling place, court, 
church, or public assembly, or in a manner calculated to inspire 
terror." Dowlut & Knoop, State Constitutions and the Right to 
Keep and Bear A r m s , 7 Okl. City Univ. L. Rev. 177, 220-21 (1982) 
(emphasis added).

One of my law review articles is again cited for the 
proposition that felons charged with drug dealing and 
bootlegging, which are not "common law felonies", could legally 
carry weapons. Again, this is an erroneous reading. The quote 
in the lrw review article clearly covers drug offenses because 
they require some state of mind above strict liability and are 
inherently inimical to life. They are not offenses of strict
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liability because the standard jury instruction for possessing 
drugs requires that the possession be a knowing possession. An 
act is done knowingly if done voluntarily and purposely and not 
because of mistake, inadvertence, or accident. It is well 
settled law that the due process clause places limits on which 
offenses may be classified as felonies. See Uni ted States v.
W u 1ff, 758 F.2d 1121 (6th Cir. 1985 ).

A claim is made that Alaska’s hunting laws could be 
violated. Courts from sister states have held to the contrary. 
State v. Darnhardt, 67 Or. App. 771, 680 P.2d 7 (1984); State v . 
Rathbone, 110 Mont. 225, 100 P.2d 86 (1940) (state has right to 
prohibit absolutely killing of game animals, but a game animal 
may be killed in self-defense).

In summation, it is worth remembering the following: "We 
stress again, as we have stressed before, that this decision does 
not mean individuals have an unfettered right to possess or use 
constitutionally protected arms in any way they please. The 
legislature may, if it chosses to do so, regulate possession and 
use." State v. Delgado, 692 P.2d 610, 614 (Or. 1984).

I trust that this response will clear up some of the claims 
in the letter from the Attorney General’s Office. Hopefully, my 
letter will help enable the Senate to make its decision after a 
complete airing of all views on this issue. However, I am 
flattered that the Attorney General feels I should be promoted to 
General Counsel of the National Rifle Association.

With all kind wishes, I am,

J i nnopol  u vaiipc

Robert Dowlut 
Deputy General Counsel

RD:sep
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W H Y  D O E S  A L A S K A  N E E D  A  F I R E A R M S  P R E - E M P T I O N  L A W ?

T h e  r i g h t  to k e e p  ,:.u b e a r  a r m s  is at t h e  f o r e f r o n t  of t h e  
v a r i o u s  e m o t i o n a l  i s s u e s  t h a t  c u r r e n t l y  c o n f r o n t  o u r  s o c i e t y r ~  
L e g i s l a t o r s ,  j u d g e s  a n d  b u r e a u c r a t s  a t  a l l  l e v e l s  of g o v e r n m e n t  
—  f e d e r a l ,  s t a t e  a n d  l o c a l  —  a r e  b e i n g  c a l l e d  u p o n  b y  c i t i z e n s  
w h o  w i s h  t o  s e e  t h i s  r i g h t  e x p a n d e d  o r  r e s t r i c t e d .

O n e  u n d e r l y i n g  g u e s t i o n  i s  a t  w h a t  l e v e l  s h o u l d  s u c h  
l e g i s l a t i o n  o c c u r .  T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  h a s  
t r a d i t i o n a l l y  b e l i e v e d  t h a t  t h e  g o v e r n m e n t  m o s t  r e p r e s e n t a t i v e  o f  
t h e  p e o p l e  is b e s t .  T h e  e x p l o s i o n  o v e r  t h e  p a s t  f e w  y e a r s  o f  
l o c a l  o r d i n a n c e s  t h a t  a r e  m o r e  r e s t r i c t i v e  t h a n  c u r r e n t  s t a t e  l a w  
has, h o w e v e r ,  c r e a t e d  t h e  n e e d  f o r  t h e  s t a t e s  t o  p r e - e m p t  t h e s e  
l o c a l  a c t i o n s .  S u c h  l e g i s l a t i o n  w i l l  p r e v e n t  a h o d g e p o d g e  of 
v a r y i n g  g u n  l a w s  w i t h i n  a s t a t e ,  a n d  t h e r e b y  p r o t e c t  t h e  l a w -  
a b i d i n g  c i t i z e n  n o t  o n l y  f r o m  u n w i t t i n g  v i o l a t i o n  o f  t h e  law, b u t  
a l s o  f r o m  a r b i t r a r y  i n f r i n g e m e n t s  o f  h i s  o r  h e r  r i g h t s .  I n d e e d ,  
i n  e n a c t i n g  p r e - e m p t i o n  l e g i s l a t i o n ,  t h e r e b y  e x p r e s s l y  p r e v e n t i n g  
l o c a l  g o v e r n m e n t s  f r o m  i n f r i n g i n g  t h e  r i g h t s  o f  c i t i z e n s  a n d  
e f f e c t i v e l y  e l i m i n a t i n g  t h e  n e e d  f o r  c i t i z e n s  t o  u n d e r t a k e  c o s t l y  
l i t i g a t i o n  t o  p r o t e c t  t h e i r  r i g h t s ,  s t a t e  l e g i s l a t o r s  f u l f i l l  
t h e i r  c o n s t i t u t i o n a l  d u t y  t o  p r o t e c t  t h e  r i g h t s  o f  c i t i z e n s .

A  s t a t e  f i r e a r m s  p r e - e m p t i o n  l a w  w i l l  g u a r a n t e e  t o  t h e  
c i t i z e n s  o f  y o u r  s t a t e  t h e i r  r i g h t  t o  o w n  a n d  u s e  f i r e a r m s  f o r  
l e g i t i m a t e  p u r p o s e s  b a s e d  o n  s t a t e  s t a t u t e s  a n d  f e d e r a l  law.

F e d e r a l  L a w

M a n y  p e o p l e  d o  n o t  r e a l i z e  t h e  f u l l  e x t e n t  of f e d e r a l  law. 
U n d e r  t h e  G u n  C o n t r o l  A c t  o f  1 9 6 8  a n d  a s  a m e n d e d  b y  t h e  M c C l u r e -  
V o l k m e r  A m e n d m e n t s  ( M a y  19, 1 9 8 6 ) ,  a n y o n e  c o n v i c t e d  of a f e l o n y ,  
a d j u d i c a t e d  m e n t a l l y  d e f e c t i v e ,  o r  a d d i c t e d  t o  d r u g s  i s  
p r o h i b i t e d  f r o m  o w n i n g ,  p u r c h a s i n g  o r  r e c e i v i n g  o r  t r a n s p o r t i n g  
a n y  f i r e a r m s  o r  a m m u n i t i o n .  T h e  G u n  C o n t r o l  A c t  a l s o  b a n s  m a i l  
o r d e r  s a l e s  o f  f i r e a r m s  b y  o t h e r  t h a n  f e d e r a l l y  l i c e n s e d  d e a l e r s  
a n d  r e q u i r e s  t h a t  t h e  s a l e  o f  h a n d g u n s  is r e s t r i c t e d  t o  r e s i d e n t s  
o f  t h e  s a m e  s t a t e  o f  t h e  p u r c h a s e r  a n d  s e l l e r .

F e d e r a l  l a w  a l s o  r e q u i r e s  p e r s o n s  e n g a g e d  in t h e  b u s i n e s s  of 
d e a l i n g  i n  f i r e a r m s  t o  b e  f e d e r a l l y  l i c e n s e d .  D e a l e r s  m u s t



r e q u i r e  f r om  a l l  f i r e a r m s  p u r c h a s e r s  p r o o f  o f  i d e n t i t y  a n d  
r e s i d e n c e ,  and b u y e r s  mus t  s i g n ,  un de r  p e n a l t y  o f  p e r j u r y ,  a 
s t a t e m e n t  c e r t i f y i n g  e l i g i b i l i t y  t o  p u r c h a s e .  D e a l e r s  a r e  
r e q u i r e d  t o  keep r e c o r d s  o f  a l l  f i r e a r m s  s a l e s  and a r e  f o r b i d d e n  
f rom s e l l i n g  handguns t o  p e r s o n s  un de r  21 o r  r i f l e s  and s h o t g u n s  
t o  p e r s o n s  unde r  18.  A d d i t i o n a l l y ,  d e a l e r s  a r e  p r o h i b i t e d  f rom 
making any s a l e  o f  f i r e a r m s  o r  ammuni t i on  which  would p l a c e  t h e  
bu ye r  i n  v i o l a t i o n  o f  s t a t e  o r  l o c a l  law.

The H i s t o r y  o f  F i r e a r m s  P r e - E m p t io n  L e g i s l a t i o n

-  The” f  i r s t - p r e - e m p t i o n ~ f l r e a r n r s —law- was “ p a s s e d  i n -  t  h e—i a t e -  
1960s,  when, i n  r e s p o n s e  t o  t h e  a s s a s s i n a t i o n s  and u r ba n  r i o t i n g  
o f  t h a t  t i m e ,  a number  o f  l o c a l i t i e s  p a s s e d  "gun  c o n t r o l "  
m e a s u r e s .  R e c o g n i z i n g  t h a t  t h e s e  o r d i n a n c e s  w e r e  b a s e d  on
e m o t i o n a l  r e s p o n s e  r a t h e r  t h a n  l o g i c a l  e f f o r t s  t o  c o n t r o l  c r i m e ,  
c i t i z e n s  o f  C a l i f o r n i a  and P e n n s y l v a n i a  l e d  t h e  way i n  e n a c t i n g  
f i r e a r m s  p r e - e m p t i o n  s t a t u t e s .  T o d a y ,  some 15 s t a t e s  h a v e  
f i r e a r m s  p r e - e m p t i o n  e i t h e r  by s t a t u t e  o r  by l e g a l  p r e c e d e n t  
i n c l u d i n g :  A l a b a m a ,  A r i z o n a ,  C a l i f o r n i a ,  I n d i a n a ,  M a r y l a n d ,  
M a s s a c h u s e t t s ,  M in n e so t a ,  New J e r s e y ,  New York,  Nor th  Da ko t a ,  
P e n n s y l v a n i a ,  S o u t h  D a k o t a ,  V i r g i n i a ,  W a s h i n g t o n  an d  Wes t  
V i r g i n i a .

The Problem Behind Loca l  F i r e a r m s  Laws

The renewed p o p u l a r i t y  i n  p a s s i n g  l o c a l  o r d i n a n c e s  e f f e c t i n g  
gun o w ne r sh ip  has  t r i g g e r e d  a g r e a t  d e b a t e  o v e r  t h e  b e n e f i t s  o f  
l o c a l  r u l e  on t h i s  i s s u e .  C l e a r l y ,  a l l  l e g i s l a t i o n  —  w h e t h e r  
f e d e r a l ,  s t a t e ,  o r  l o c a l  —  must  be  d e s i g n e d  t o  e n s u r e  u n i f o r m  
and n o n d i s c r i m i n a t o r y  a c c e s s  t o  t h e  r i g h t s  and p r i v i l e g e s  o f  t h e  
c i t i z e n r y  a s  g u a r a n t e e d  by t h e  U.S.  and S t a t e  C o n s t i t u t i o n s .  
Yet ,  a c l o s e  l ook  a t  t h e  p a s s a g e  o f  t h e  Morton Grove ,  I l l i n o i s ,  
handgun ban ,  t h e  most  i n f amous  o f  t h e s e  l o c a l  o r d i n a n c e s ,  p r o v e s  
beyond do ub t  t h a t  l o c a l  f i r e a r m s  l e g i s l a t i o n  does  n o t  g u a r a n t e e  
t h i s .  In  p a s s i n g  t h e i r  ban ,  t h e  Mor ton Grove V i l l a g e  T r u s t e e s  
were  a c t i n g  i n  d e f i a n c e  o f  a m a j o r i t y  o f  t h e  v i l l a g e  c i t i z e n r y  a s  
t h e  o pp on en t s  o f  t h e  measu re  g r e a t l y  ou tnumbered  s u p p o r t e r s  a t  
a l l  p u b l i c  h e a r i n g s  on t h e  ban .  Mor ton Grove was a c t i n g  n o t  t o  
c o n t r o l  c r i m e ,  which was min imal  i n  t h e  v i l l a g e ,  b u t  r a t h e r  t o  
g a i n  t h e  a t t e n t i o n  o f  n a t i o n a l  medi a  and t o  c r e a t e  a s i t u a t i o n  o f  
ha r a s s m e n t  f o r  i n d i v i d u a l  f i r e a r m s  owne rs .  T h e i r  gimmick worked!  
T oday ,  M or t on  Grove  i s  a l m o s t  a h o u s e h o l d  word  and  i t  i s  
e s t i m a t e d  t h a t  c l o s e  t o  a t h o u s a n d  f o r m e r l y  l a w - a b i d i n g  c i t i z e n s  
a r e  now t e c h n i c a l l y  " c r i m i n a l s "  f o r  e x e r c i s i n g  a r i g h t  g u a r a n t e e d  
by b o t h  t h e  U.S.  and t h e  I l l i n o i s  C o n s t i t u t i o n s .

The l o c a l  i n t e n t  t o  h a r a s s  gun owners  and s p o r t s m e n ,  r a t h e r  
t h a n  c o n t r o l  c r im e ,  i s  even more a p p a r e n t  i n  t h e  r e c e n t  a c t i o n s  
o f  t h e  F r i e n d s h i p  H e i g h t s  ( M a r y l a n d )  T o w n s h i p .  T h i s  t i n y
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c o m m u n i t y  o n  t h e  o u t s k i r t s  o f  W a s h i n g t o n ,  D . C . ,  o r i g i n a l l y  
a t t e m p t e d  t o  b a n  p o s s e s s i o n  o f  a l l  h a n d g u n s .  T h e  M o n t g o m e r y  
C o u n t y  C o u n c i l  r e f u s e d ,  h o w e v e r ,  t o  c o n s i d e r  t h e  p r o p o s a l  b e c a u s e  
it w a s  a c l e a r  v i o l a t i o n  o f  t h e  M a r y l a n d  S t a t e  F i r e a r m s  P r e -  
E m p t i o n  S t a t u t e .  F r i e n d s h i p  H e i g h t s  t h e n  a t t e m p t e d  t o  s u b v e r t  
s t a t e  l a w  b y  p a s s i n g  a c o m p l e t e  b e n  o n  p o s s e s s i o n  o f  a l l  
a m m u n i t i o n .  P o s s e s s i o n  o f  a m m u n i t i o n  f o r  s e l f - d e f e n s e  w o u l d  h a v e  
b e e n  o u t l a w e d ,  a n d  a n y o n e  p a s s i n g  t h r o u g h  F r i e n d s h i p  H e i g h t s  w i t h  
a s i n g l e  b u l l e t  c o u l d  h a v e  b e e n  s u b j e c t  t o  a r r e s t  a n d  c o n v i c t i o n  
—  a $ 5 0 0  f i n e  f o r  t h e  f i r s t  o f f e n s e  a n d  u p  t o  s i x  m o n t h s  in j a i l  
f o r  t h e  s e c o n d  o f f e n s e .

T h e  a t t e m p t e d  F.H. b u l l e t  b a n  w a s  d e f e a t e d  b y  t h e  c o u n t y  
c o u n c i l ;  M o n t g o m e r y  C o u n t y ,  n o n e t h e l e s s ,  u l t i m a t e l y  p a s s e d  a n  

o r d i n a n c e  w h i c h  w i l l  p r o h i b i t  t h e  p u r c h a s e  o f  a m m u n i t i o n  u n l e s s  a 
f i r e a r m  r e g i s t r a t i o n  c e r t i f i c a t e  is p r o d u c e d ,  a l t h o u g h  
r e g i s t r a t i o n  is n o t  r e q u i r e d  i n  M a r y l a n d .  W h i l e  C o u n c i l m a n  D a v i d  
S c u l l  c l a i m s  it is a s y m b o l i c  s t e p  t o w a r d  g u n  c o n t r o l  a t  t h e  
s t a t e  a n d  f e d e r a l  l e v e l ,  i n  r e a l i t y ,  t h i s  o r d i n a n c e  " i s  a n  
a b y s m a l  w a s t e  o f  g o v e r n m e n t a l  e n e r g y  a n d  c o r r o d e s  t h e  r e s p e c t  
w i t h o u t  w h i c h  l a w  is a h u s k . "  (The Washington Times, J u n e  20, 
1983)

In r e s p o n s e  t o  t h i s  b a n  a n d  o t h e r  s i m i l a r  r e s t r i c t i v e  
o r d i n a n c e s ,  a n u m b e r  of l o c a l  j u r i s d i c t i o n s  h a v e  g o n e  i n  t h e  
o p p o s i t e  d i r e c t i o n  a n d  r e q u i r e d  a l l  i n d i v i d u a l s  o r  h o u s e h o l d  
h e a d s  t o  o w n  a f i r e a r m .  T h e  N R A  d o e s  n o t  c o n d o n e  t h e s e  m a n d a t o r y  
o w n e r s h i p  o r d i n a n c e s  b e c a u r e  w e  b e l i e v e  it is a n  i n d i v i d u a l ' s  
c h o i c e  w h e t h e r  o r  n o t  t o  p o s s e s s  a f i r e a r m .

H o w  C a n  P r e - E m p t i o n  H e l p ?

L o c a l  f i r e a r m s  l e g i s l a t i o n  s e r v e s  o n l y  t o  c r e a t e  a c r a z y  
q u i l t  of laws, r e s u l t i n g  in g u n  o w n e r s  r u n n i n g  t h e  r i s k  o f  
a r r e s t ,  p r o s e c u t i o n  a n d  c o n f i s c a t i o n  o f  p e r s o n a l  p r o p e r t y  f o r  
u n w i t t i n g  v i o l a t i o n  o f  l o c a l  l a w  b y  t r a n s p o r t i n g  a g u n  f o r  
s p o r t i n g  o r  o t h e r  l e g i t i m a t e  p u r p o s e s  a c r o s s  c i t y  o r  c o u n t y  
l i n e s .  S u c h  l e g i s l a t i o n  c l e a r l y  i n t e r f e r e s  w i t h  t h e  " u n i f o r m  
a p p l i c a t i o n  o f  l a w s "  a s  c i t i z e n s  f r o m  o n e  c i t y  a r e  t r e a t e d  
d i f f e r e n t l y  f r o m  c i t i z e n s  o f  a n o t h e r .  S u c h  l e g i s l a t i o n  a l s o  p u t s  
a n  u n d u e  b u r d e n  on t h e  n a t i o n ' s  28 m i l l i o n  h u n t e r s  a n d  7 m i l l i o n  
c o m p e t i t i v e  s h o o t e r s  w h o  w o u l d  b e  r e q u i r e d  t o  k n o w  t h e  f i r e a r m s  
l a w s  of e a c h  v a r i o u s  c i t y  a n d  c o u n t y  t h e y  m a y  p a s s  t h r o u g h  o n  
t h e i r  w a y  t o  h u n t i n g  a r e a s  o r  s h o o t i n g  m a t c h e s .

W e  a r e  g r e a t l y  c o n c e r n e d  b y  t h i s  e r u p t i o n  of h o s t i l e  c a m p s  
of " p r o - g u n "  a n d  " a n t i - g u n "  l o c a l i t i e s  in s t a t e s  w h o  d o  n o t  h a v e  
f i r e a r m s  p r e - e m p t i o n  l e g i s l a t i o n .  A  s t a t e  f i r e a r m s  p r e - e m p t i o n  
l a w  w i l l  c u r t a i l  t h i s  m o v e m e n t  a n d  e n s u r e  t h a t  s t a t e  l a w  w i l l  b e  

e n f o r c e d  u n i f o r m l y  t h r o u g h  t h e  s t a t e  o n  an e q u a l  b a s i s .
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Charges Stand in Both Cases
2 Judges Disarm Felons’ Gun" Defense
By Jeff Gauger
Hnrltt IKt.iMMaU U nli (
1 u p  more judges in Omaha Jvave shot 

down convicted lelons" attempts to fight 
gun charges by  using the new rtghl-to 
beur-mmis amendment to the Nebraska

; Constitution.
In decisions made public F r id iy , 

D is irn i Judges James Buckley mid
' Stephen Davis re jected detenu' 

Quests to throw out crim ina l charges
• against men charged w ith being felons 

m itossession of puns. The Davts case
! invo lved a man who also was charged 

w ith pavse.wing a sawed-off shotgun.
B uckley re led in the case of Dwayne 

HiH. a convicted burg lar, and Davis in 
the case of Charles Bunion, previously 
Convicted in connection w ith a robbery 
and for possessing bu rg la r tools. 

D ifferent in Nonh P latte 
Attorneys (or Hill and Bunion had 

argued that In itia tive  4dl, approved by 
Nebraska voters in November, took 
aw ay the Legislature's authority to 
lim it pm  ownership th rw gb sta te law. 
The attorneys said their clients were 
being prosecuted for ac ts that could no 
longer be declared illegal.

Buckley and Davis joined Douglas 
County D istr ic t Judge Robert Burk- 
hard. who on Feb. 73 became the first

• Judge in Omaha to ru le on lhe legal 
Questions ansing from In it ia t iv e -403. All 
three judges ruled alike .

> Two judges in North P latte , Neb.,
I have ruled differently, saying the right- 

tobez ■arms amendment made some
• sta te gun law s unconstitutional.

Initiative *03 added language lo the
• Nebraska Constitution that guarantees
• the nght to keep and bear arms for 

secu rity , defence, hunting, recreation 
ar.d "n il other law fu l purposes." The 
amendment concludes w ilh  this 
phrase: “and such ngh is shall not be 
denied or inf ringed by the sta te or any 
subdivision thereof.”

In  an eight-page order re jecting the 
request hy attorney Thomas Hickey to 
d ism iss charges against Bunion. Buck­
ley wrote, “ The most fundamental, 
na tu ra l and inherent lig h ts constitu­
tiona lly  recognized are not absolute or

unlim ited, but may be restricted by the 
State in the unera se  of us police power 
for the good order Of SOCidy and the 
protection of u s citizens."

S im ilar Hullngs 
Buckley's ordered noled that Mali- 

supreme chons in North Dakota, Colo­
rado, Louisiana und Wyoming have 
ru led sim ilarly .

He also wrote that (h<- pm  amend­
ment carries the same weight as consti­
tutional guarantees nf life  and liberty . 
Under the defense argument, Buckley 
sa id , Hie death pena lly und imprison­
ment also would have lo be declared 
Unconstitutional.

Judge Davis re jected the defense 
request with four words — "motion to 
d ism iss overru led" — scribb led in ink 
on a court document and followed by his 
in itia ls . Attorney Scott Sladek hod 
asked Davis to d ism iss the charge 
against Hill.

Both judges entered their orders 
Thursday, but the orders were no! 
released until a day later.

In North P in tle , D istrict Judges John 
P. Murphy ond Don E . Rowlands II 
have sided with defendonts whoargued 
that they could not be prosecuted be­
cause of the nght-to-ucar-arms amend­
ment.

NRA Criticism  
Rowlands said felons can no longer 

be barred from having p in s , while 
Murphy said people cannot be prosecut­
ed for filing the seria l number off a gun, 

S ta le and county prosecutors have 
asked the Nebraska Supreme Court to 
reverse the Rowlands and Murphy deci- 
sloas. but the high court has not said 
whether it w ill take the case. It has 
discretion in these cases because both 
involve Questions that arose before a 
tr ia l.

Representatives of the National R ifle 
.Association, which wrote end promoted 
In itia tive 403, have critic ized defense 
tactics that use the amendment to fight 
gun charges. Others, including State 
Sen. Brad Ashford of Omaha, have said 
the amendment should be repealed.

Meanwhile, 6 ffcront interpretations 
of the nght-tobutr-arms amendment's 
Impact on state gun law s remain in

effect in different jurisd ictions.
I r  N'onh P lane and iho eight counties 

of the JJih Jud ic ia l D istric t, the Row. 
IrmdlOhd Murphy interpretation re igns, 
and prosecutors are stym ied. In Doug- 
lav County, three judges liuvc sided 
w itliprosecu lorv.

Attorneys sa id sim ilar defense re­
quests ore pending before ih r tv  other 
judges m Douglas County: D istric t 
Judges John C lark, Donald Hamilton 
ond James Murphy Iv a g la s  (.u nity 
has I2distriet coon judges.
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STATE CONSTITUTIONAL GUARANTEES ON 
THE RIGHT T O  KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the 
right to keep and bear arms.

A l a b a m a : That every citizen has a right to bear arms in
defense of himself arid the state. Article I, Section 26.

A l a s k a : A  well-regulated militia being necessary to the
security of a free state, the right of the people to keep and 
bear arms shall not be infringed. Article I, Section 19.

Ar i z o n a : The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but 
nothing in this section shall be construed as authorizing 
individuals or corporations to organize, maintain, or employ an 
armed body of men. Article 2, Section 26.

A r k a n s a s : The citizens of this State shall have the right
to keep and bear arms for their common defense. Article II, 
Section 5.

C o l o r a d o : The right of no person to keep and bear arms in
defense of his home, person and property, or in aid of the civil 
power when thereto legally summoned, shall be called in question; 
but nothing herein contained shall be construed to justify the 
practice of carrying concealed weapons. Article II, Section 13.

Connect icut: Every citizen has a right to bear arms in
defense of himself and the state. Article I, Section 15.

Flor i d a : The right of the people to keep and bear arms in
defense of themselves and of the lawful authority of the state 
shall not be infringed, except that the manner of bearing arms 
m a y  be regulated by law. Article I, Section 8.

G e o r g i a : The right of the people'to keep and bear arms,
shall not be infringed, but the General Assembly shall have the 
power to prescribe the manner in which arms may be borne.
A rticle I, Section I, para. VIII.

Hawai i : A  well regulated militia being necessary to the
security of a free state, the right of the people to keep and 
bear arms shall not be infringed. Article I, Section 15.

I d a h o : The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not 
prevent the passage of laws to govern the carrying of weapons 
concealed on the person, nor prevent passage of legislation 
providing minimum sentences for crimes committed while in 
possession of a firearm, nor prevent passage of legislation 
providing k .*nalties for the possession of firearms by a convicted



f e l o n ,  no?  p r e v e n t  t h e  p a s s a g e  o f  l e g i s l a t i o n  p u n i s h i n g  t he  u se  
o f  a f i r e a r m .  No l aw s h a l l  i mpose  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  on t h e  o w n e r s h i p  or  p o s s e s s i o n  of  f i r e a r m s  or  
a m m u n i t i o n .  Nor  s h a l l  any law p e r m i t  t h e  c o n f i s c a t i o n  o f  
f i r e a r m s ,  e x c e p t  t h o s e  a c t u a l l y  u s e d  i n  t h e  c o mmi s s i o n  o f  a 
f e l o n y .  A r t i c l e  I ,  S e c t i o n  11.

I l l i n o i s ; S u b j e c t  o n l y  t o  t h e  p o l i c e  p owe r ,  t h e  r i g h t  of  
t h e  i n d i v i d u a l  c i t i z e n  t o  k e e p  and b e a r  arms s h a l l  n o t  be
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  22 .

I n d i a n a : The  p e o p l e  s h a l l  h a v e  a r i g h t  t o  b e a r  a r ms ,  f o r  
t h e  d e f e n s e  o f  t h e m s e l v e s  and  t h e  S t a t e .  A r t i c l e  I ,  S e c t i o n  32.

K a n s a s ; The  p e o p l e  h a v e  t h e  r i g h t  t o  b e a r  arms f o r  t h e i r  
d e f e n s e  and s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  i n t i me  o f  p e a c e ,  a r e
d a n g e r o u s  t o  l i b e r t y ,  and s h a l l  n o t  be t o l e r a t e d ,  and t h e
m i l i t a r y  s h a l l  be  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  p o we r .  
K a n s a s  B i l l  o f  R i g h t s ,  S e c t i o n  4 .

K e n t u c k y : A l l  men a r e ,  by n a t u r e ,  f r e e  and. e q u a l ,  and  ha ve
c e r t a i n  i n h e r e n t  and i n a l i e n a b l e  r i g h t s ,  among wh i c h  may be 
r e c k o n e d ;  *** 7 .  The  r i g h t  t o  b e a r  a rms  i n  d e f e n s e  o f  t h e m s e l v e s  
and o f  t h e  s t a t e ,  s u b j e c t  t o  t h e  power  o f  t h e  g e n e r a l  a s s e m b l y  t o
e n a c t  l aws  t o  p r e v e n t  p e r s o n s  f r om c a r r y i n g  c o n c e a l e d  w e a p o n s .
K e n t u c k y  B i l l  o f  R i g h t s ,  S e c t i o n  I ,  p a r a .  7 .

L o u i  s i a n a ; The  r i g h t  o f  e a c h  c i t i z e n  t o  keep  and b e a r  arms
s h a l l  n o t  be  a b r i d g e d ,  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  p r e v e n t  t h e  
p a s s a g e  o f  l a ws  t o  p r o h i b i t  t h e  c a r r y i n g  of  weapons  c o n c e a l e d  on 
t h e  p e r s o n .  A r t i c l e  I ,  S e c t i o n  11.

Ma i n e ; E v e r y  c i t i z e n  ha s  a r i g h t  t o  ke ep  and b e a r  arms f o r  
t h e  common d e f e n s e ;  and  t h i s  r i g h t  s h a l l  n e v e r  be q u e s t i o n e d .  
A r t i c l e  I ,  S e c t i o n  16.

M a s s a c h u s e t  t s ; The  p e o p l e  h a v e  a r i g i i l  t o  keep  and b e a r  
a r ms  f o r  t h e  common d e f e n s e .  And a s ,  i n  t i m e s  o f  p e a c e ,  a r m i e s  
a r e  d a n g e r o u s  t o  l i b e r t y , ,  t h e y  o u g h t  n o t  t o  be m a i n t a i n e d  w i t h o u t  
t h e  c o n s e n t  o f  t h e  l e g i s l a t u r e ;  and  t h e  m i l i t a r y  power  s h a l l  
a l w a y s  be  h e l d  i n  an e x a c t  s u b o i . d i n a t i o n  t o  t he  c i v i l  a u t h o r i t y ,  
a nd  be  g o v e r n e d  by i t .  M a s s a c h u s e t t s  D e c l a r a t i o n  o f  R i g h t s ,  P a r t  
I ,  A r t i c l e  XVI I .

M i c h i g a n ; E v e r y  p e r s o n  has  a r i g h t  t o  k e e p  and b e a r  arms 
f o r  t h e  d e f e n s e  o f  h i m s e l f  a nd  t h e  s t a t e .  A r t i c l e  I ,  S e c t i o n  6 .

Mi s s  i s s  i p p  i ; The  r i g h t  o f  e v e r y  c i t i z e n  t o  keep  and b e a r  
a rms  i n  d e f e n s e  o f  h i s  home,  p e r s o n ,  or  p r o p e r t y ,  or  i n  a i d  o f  
t h e  c i v i l  power  w h e r e  t h e r e t o  l e g a l l y  summoned,  s h a l l  n o t  be 
c a l l e d  in  q u e s t i o n ,  b u t  t h e  l e g i s l a t u r e  may r e g u l a t e  or  f o r b i d  
c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  3,  S e c t i o n  12.

Mi s s o u r  i : T h a t  t h e  r i g h t  o f  e v e r y  c i t i z e n  to  k e e p  and b e a r



arms in d e f e n s e  of h i s  home, pe r s on  and p r o p e r t y ,  or when 
l a w f u l l y  summoned in a i d  of  the  c i v i l  power,  s h a l l  not  be 
q u e s t i o n e d ;  bu t  t h i s  s h a l l  not  j u s t i f y  the wear ing  of concea l ed  
weapons .  A r t i c l e  I ,  S e c t i o n  23.

Mont ana ; The r i g h t  of  any per son  to keep or bear  arms in 
d e f e n s e  of  h i s  ovrn home, p e r s o n ,  and p r o p e r t y ,  or in a i d  of the 
c i v i l  power when t h e r e t o  l e g a l l y  summoned, s h a l l  not  be c a l l e d  in 
q u e s t i o n ,  but  no t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be he l d  to pe r mi t  
t he  c a r r y i n g  of concea l ed  weapons .  A r t i c l e  I I ,  S e c t i o n  12.

Nevada : Every c i t i z e n  has the  r i g h t  to keep and bear  arms
f o r  s e c u r i t y  and d e f e n s e ,  f o r  l awful  hun t i n g  and r e c r e a t i o n a l  use 
and fo r  o t h e r  l awful  p u r p o s e s .  Ar t .  1, S e c t i o n  I I ,  p a r a .  1.

New Hampsh i r e : A l l  p e r s o n s  have the  r i g h t  to keep and bear
arms in d e f e n s e  of t h e ms e l v e s ,  t h e i r  f a m i l i e s ,  t h e i r  p r o p e r t y ,  
and the  s t a t e .  P a r t  F i r s t ,  A r t .  2 - a .

New Mexi co : No law s h a l l  a b r i d g e  the  r i g h t  of  the c i t i z e n
to  keep and bear  arms for  s e c u r i t y  and d e f e n s e ,  for  l awful  
h u n t i n g  and r e c r e a t i o n a l  use  and for  o t h e r  l awful  p u r p o s e s ,  but  
n o t h i n g  h e r e i n  s h a l l  be h e l d  to pe r mi t  the  c a r r y i n g  of  concea l ed  
weapons .  No m u n i c i p a l i t y  or  county  s h a l l  r e g u l a t e ,  in any way, 
an i n c i d e n t  of  the r i g h t  to keep and bear  arms.  A r t i c l e  I I ,  
S e c t i o n  6.

Nor t h  C a r o l i n a : A we l l  r e g u l a t e d  m i l i t i a  be i ng  n e c e s s a r y  to
t h e  s e c u r i t y  of  a f r e e  S t a t e ,  t he  r i g h t  of  the peop l e  to keep and 
bea r  arms s h a l l  not  be i n f r i n g e d ;  and,  as s t a n d i n g  armies  in t ime 
of  peace  a r e  dangerous  to  l i b e r t y ,  they s h a l l  not  be m a i n t a i n e d ,  
and the  m i l i t a r y  s h a l l  be k ep t  under  s t r i c t  s u b o r d i n a t i o n  t o ,  and 
gover ned  by,  t he  c i v i l  power .  Not h i ng  h e r e i n  s h a l l  j u s t i f y  t he  
p r a c t i c e  of  c a r r y i n g  c o n c e a l e d  weapons,  or p r even t  the Genera l  
Assembly from e n a c t i n g  pena l  s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  
A r t i c l e  I ,  S e c t i o n  30.

Nor t h  D a k o t a : Al l  i n d i v i d u a l s  a r e  by n a t u r e  eq u a l l y  f r e e
and i ndependen t  and have c e r t a i n  i n a l i e n a b l e  r i g h t s ,  among which 
a r e  . . .  t o  keep and bear  arms for  the  d e f en s e  of t h e i r  pe r son ,  
f a m i l y ,  p r o p e r t y ,  and the  s t a t e ,  and f o r  lawful  h u n t i n g ,  
r e c r e a t n a l ,  and o t h e r  l awfu l  p u r p o s e s ,  which s h a l l  not  be
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  1.

*

Oh i o : The peop l e  have the r i g h t  to bear  arms for  t h e i r
d e f e n s e  and s e c u r i t y ;  but  s t a n d i n g  a r mi e s ,  in t ime of  peace ,  a r e  
dange rous  to l i b e r t y ,  and s h a l l  no t  be kep t  up; and the  m i l i t a r y  
s h a l l  be in s t r i c t  s u b o r d i n a t i o n  to the  c i v i l  power.  A r t i c l e  I ,  
S e c t i o n  4.

Oklahoma: The r i g h t  of  a c i t i z e n  to keep and bear  arms in
d e f e n s e  of  h i s  home, p e r s o n ,  or p r o p e r l y ,  or in a i d  of  the c i v i l  
power ,  when t h e r e u n t o  l e g a l l y  summoned, s h a l l  never  be 
p r o h i b i t e d ;  but  no t h i ng  h e r e i n  c o n t a i n e d  s h a l l  p r e v en t  the



L e g i s l a t u r e  f r om r e g u l a t i n g  t h e  c a r r y i n g  o f  we a p o n s .  A r t i c l e  2 ,  
S e c t i o n  26 .

O r e g o n : The  p e o p l e  s h a l l  ha ve  t h e  r i g h t  t o  b e a r  arms f o r
t h e  d e f e n c e  o f  t h e m s e l v e s ,  and t h e  S t a t e ,  b u t  t h e  M i l i t a r y  s h a l l  
be  k e p t  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  po we r .  A r t i c l e  I ,  
S e c t i o n  27 .

P e n n s v l v a n i a : The r i g h t  o f  t h e  c i t i z e n s  t o  b e a r  arms in
d e f e n c e  o f  t h e m s e l v e s  and  t h e  S t a t e  s h a l l  n o t  be q u e s t i o n e d .  
A r t i c l e  I ,  S e c t i o n  2 1 .

Rho de  I s l a n d ; The  r i g h t  o f  t h e  p e o p l e  t o  ke ep  and b e a r  arms 
s h a l l  n o t  be  T n T r i n g e d .  A r t i c l e  I ,  S e c t i o n  22.

S o u t h  C a r o l i n a ; A w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  
t h e  s e c u r i t y  o f  a  f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  and 
b e a r  a rms  s h a l l  n o t  be  i n f r i n g e d .  As ,  i n  t i me s  o f  p e a c e ,  a r m i e s  
a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  be  m a i n t a i n e d  w i t h o u t  
t h e  c o n s e n t  o f  t h e  G e n e r a l  A s s e m b l y .  The  m i l i t a r y  power  o f  t h e
S t a t e  s h a l l  a l wa y s  be  h e l d  i n  s u b o r d i n a t i o n  t o  t h e  c i v i l
a u t h o r i t y  and be  g o v e r n e d  by i t .  No s o l d i e r  s h a l l  in t i me  o f  
p e a c e  be  q u a r t e r e d  i n  any  h o u s e  w i t h o u t  t h e  c o n s e n t  of  t h e  owner  
n o r  i n  t i m e  o f  war  b u t  i n  t h e  man ne r  p r e s c r i b e d  by l aw.  A r t i c l e  
I ,  S e c t i o n  20 .

S o u t h  D a k o t a : The  r i g h t  o f  t h e  c i t i z e n s  t o  b e a r  arms in
d e f e n s e  o f  t h e m s e l v e s  a nd  t h e  s t a t e  s h a l l  no t  be d e n i e d .  A r t i c l e  
V I ,  S e c t i o n  2 4 .

T e n n e s s e e : T h a t  t h e  c i t i z e n s  o f  t h i s  S t a t e  ha ve  a r i g h t  t o
k e e p  a n d  t o  b e a r  a rms  f o r  t h e i r  common d e f e n s e ;  b u t  t h e  
L e g i s l a t u r e  s h a l l  ha v e  p o w e r ,  by l aw,  t o  r e g u l a t e  t h e  w e a r i n g  o f  
a r ms  w i t h  a  v i e w t o  p r e v e n t  c r i m e .  A r t i c l e  I ,  S e c t i o n  26.

T e x a s : Ev e r y  c i t i z e n  s h a l l  ha v e  t h e  r i g h t  t o  kee [  and b e a r
a r ms  i n  t h e  l a w f u l  d e f e n c e  o f  h i m s e l f  or  t h e  S t a t e ;  b u t  t h e
L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  by l aw,  t o  r e g u l a t e  t h e  w e a r i n g  of  
a r m s ,  w i t h  a  v i e w t o  p r e v e n t  c r i m e .  A r t i c l e  I ,  S e c t i o n  23.

U t a h ; The  i n d i v i d u a l  r i g h t  o f  t h e  p e o p l e  t o  keep  and b e a r  
a rms  f o r  s e c u r i t y  and  d e f e n s e  o f  s e l f ,  f a m i l y ,  o t h e r s ,  p r o p e r t y ,  
o r  t h e  S t a t e ,  a s  v / e l l  a s  f o r  t h e  o t h e r  l a w f u l  p u r p o s e s  s h a l l  n o t  
be  i n f r i n g e d ;  b u t  n o t h i n g  h e r e i n  s h a l l  p r e v e n t  t h e  l e g i s l a t u r e  
f r o m  d e f i n i n g  t h e  l a w f u l  u s e  of  a r m s .  A r t i c l e  I ,  S e c t i o n  6 .

V e r m o n t : T h a t  t h e  p e o p l e  ha ve  a r i g h t  t o  b e a r  arms f o r  t h e
d e f e n c e  of  t h e m s e l v e s  and t h e  S t a t e  a n d  as s t a n d i n g  a r m i e s  in 
t i m e  o f  p e a c e  a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  o ug h t  no t  t o  be k e p t  
u p ;  a n d  t h a t  t h e  m i l i t a r y  s h o u l d  be k e p t  unde r  s t r i c t  
s u b o r d i n a t i o n  t o  and  g o v e r n e d  by t h e  c i v i l  power .  C h a p t e r  I ,  
A r t i c l e  16.

V i r g i n i a ; T h a t  a w e l l  r e g u l a t e d  m i l i t i a ,  composed of  t he



body of  t he  p e o p l e ,  t r a i n e d  t o  a rm s ,  i s  t h e  p r o p e r ,  n a t u r a l ,  and 
s a f e  d e f e n s e  of  a f r e e  s t a t e ,  t h e r e f o r e ,  t h e  r i g h t  o f  t h e  p e o p l e  
to  keep  and b e a r  arms s h a l l  n o t  be i n f r i n g e d ;  t h a t  s t a n d i n g  
a r m i e s ,  in t ime  of  p e a c e ,  s h o u l d  be  a v o i d e d  as d a n g e r o u s  t o  
l i b e r t y ;  and t h a t  in a l l  c a s e s  t h e  m i l i t a r y  s h o u l d  be u n d e r  
s t r i c t  s u b o r d i n a t i o n  t o ,  and g o v e r n e d  by ,  t h e  c i v i l  po w e r .
A r t i c l e  I ,  S e c t i o n  13.

W a s h i n g t o n ; The r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  t o  b e a r  
arms in d e f e n s e  of  h i m s e l f ,  o r  t h e  s t a t e ,  s h a l l  no t  be i m p a i r e d ,  
b u t  n o t h i n g  in t h i s  s e c t i o n  s h a l l  be  c o n s t r u e d  as  a u t h o r i z i n g  
i n d i v i d u a l s  or  c o r p o r a t i o n s  t o  o r g a n i z e ,  m a i n t a i n ,  o r  employ an 
armed body of  men.  A r t i c l e  I ,  S e c t i o n  24 .

West  V i r g i n i a : A p e r s o n  ha s  t h e  r i g h t  to keep  and b e a r  arms
f o r  t h e  d e f e n s e  of  s e l f ,  f a m i l y ,  home,  and s t a t e ,  and  f o r  l a w f u l  
h u n t i n g  and r e c r e a t i o n a l  u s e .  A r t i c l e  I I I ,  S e c t i o n  22 .

Wvoming: The r i g h t  o f  c i t i z e n s  t o  b e a r  arms in d e f e n s e  of
t h e m s e l v e s  and o f  t h e  s t a t e  s h a l l  n o t  be d e n i e d .  A r t i c l e  I ,  
S e c t i o n  24 .

STATES WITHOUT CONSTITUTIONAL PROVISIONS:

N i n e  (9)  s t a t e s  do n o t  have  a c o n s t i t u t i o n a l  p r o v i s i o n  on 
a r m s :  C a l i f o r n i a ,  D e l a w a r e ,  I owa ,  M a r y l a n d ,  M i n n e s o t a ,  N e b r a s k a ,
New J e r s e y ,  New York ,  and W i s c o n s i n .



85 D E C L A R A T I O N  O F  RIGHTS Art. 1, $ 11

§ 10. Right of assembly. — The people shall have the right to assemble 
in a peaceable manner, to consult for their common good; to instruct their 
representatives, and to petition the legislature for tho redress of grievances.

Comp, provisions: Cat. Art. 1, $ 3. 
Mont. Art. 2, 5 26.
Ore. Art. 1, 5 26.
Wyo. Art. 1. § 21.

of this section. Lowinton v. Frory, 91 Idaho 
322, 420 P.2d 605 (19GG).

A n a lys is

Deprivation of right. 
Newspaper report of assembly.
Deprivation of R igh t

Labor union waa not deprived of right of 
assembly, contrary to this section, where it 
was enjoined from picketing and displaying 
sign which announced that plaintiffs store 
was unfair to labor union where the 
employees of the store did not belong to the 
union, did not participate in picket line, and 
were not involved in any labor dispute with 
the plain tiff J. J. Newberry Co. v. Retail 
Clerks Int'l Asa’n, 78 Idoho 85. 298 P.2d 375 
(1956), rev'd, 352 U.S. 987, 77 S. Ct. 386, 1 L. 
Ed. 2d 367 (1957).

The assembly of defendants for the purpose 
of threatening other persons with assault and 
battery after on automobile chase of such 
persons by defendants acroea a state line and 
through the city Btreeta waa not an assembly 
in a peaceable manner within the protection

Newspaper Report o f Assembly.
Newspapers had a conditional privilege to 

publish with accuracy the proceedings of u 
public gathoring called for the purpose of 
indue mg a district judge to call a grand jury. 
Borg v. Boos, 231 F.2d 788 (9th Cir. 1956).

Collateral References. Discussion of this 
Bection in constitutional convention. 
Constitutional Convention Proceedings. Vol. 
I, p. 281; Vol. 0, p. 1695.

16A Am. Jur. 2d, Constitutional Law, 
§5 526-532.

16 C.J.S. Constitutional Law, § 214.
Constitutional questions involved in 

conviction based on failure or refusal to obey 
police oflicer’n order to move on, on street. 65 
A.L.R.2d 1152.

Participation o f student in demonstration 
on or near campus as warranting imposition 
of criminal liability for breach of peace, 
disorderly conduct, trespass, unlawful 
assembly, or sim ilar offense. 32 A.L.R.3d 551.

Peaceful picketing of private residence. 42 
A.L.R.3d 1353.

-  individual , .11. Right to^kgep aftd bear arms. — The)p«opl»-h avo4h»!right to keep
and bear arms, w l'H ‘ i i&lrt shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons concealed on
the person nor prevent passage oflegislation providing minimum sentences
for crimes committed while in possession of a firearm, nor prevent the
passage of legislation providing penalties for the possession of firearms by
a convicted felon, nor prevent the passage of any legislation punishing the
use of a firearm. No law shall impose licensure, registration or special
taxation on the ownership or possession of firearms or ammunition. Nor
shall any law permit the confiscation of firearms, except those actually used
in the commission of a

Compiler’s notes. As originally adopted, 
this section read os follows:

"5 11. Right to bear arms. —  The people 
have the right to bear arms for their security 
and defense; but the legislature shall regulate 
the exercise of this right by law." This section 
was amended as proposed by S.J.R. No. 116 
(S.L. 1978, p. 1031) and ratified a t the general 
election on November 7, 1978, to read ua it

Comp, provisions: MonL Art. 2, § 12.
Ore. Art.. 1, 5 27.
Utah. Art. 1, § 6.
Wyo. Art. 1. 5 24.
Cited In: Fall Creek Sheep Co. v. Walton. 24 

Idaho 760,136 P. 438. 1915C Ann. Cos.. 1252 
(1913).

now appcurs.
Cross rtf. Fish and game law, restrictions 

on carrying uncased shotguns and rifles, 
5 36-101.

A n a ly s is

Legislative regulation. 
Municipal regulations.



S T A T E  O F  W E S T  V I R G I N I A  
E X  REL. C I T Y  O F  P R I N C E T O N

V.

H A R O L D  L. B U C K N E R ,  M A G I S T R A T E  
O F  K E R C F R  C O U N T Y

M e r c e r  C o u n t y  C e r t i f i e d  q u e s t i o n s  a n s w ered.

M c H u g h ,  C h i e f  J u s t i c e

1. " W h e r e  a p r o v i s i o n  of  a c o n s t i t u t i o n  is c l ear 

in its t e r m s  a n d  of  p l a i n  i n t e r p r e t a t i o n  to a n y  o r d i n a r y  and 

r e a s o n a b l e  m i nd, it s h o u l d  be  a p p l i e d  a n d  n o t  c o n s t r u e d . "  

Syl. pt. 3, S t a t e  ex rel. S m i t h  v. G o r e , 150 W. Va. 71, 143 

S .E . 2d 791 (1965).

2.' W. Va. C o d e , 6 1 - 7 - 1  [1975], t h e  s t a t u t o r y  

p r o s c r i p t i o n  a g a i n s t  c a r r y i n g  a d a n g e r o u s  o r  d e a d l y  w e apon, 

is o v e r b r o a d  a n d  v i o l a t i v e  of a r t i c l e  III, s e c t i o n  22 of the 

W e s t  V i r g i n i a  C o n s t i t u t i o n , k n o w n  as t he " R i g h t  to K e e p  a nd 

B e a r  A r m s  A m e n d m e n t . "  It i n f r i n g e s  u p o n  t he r i g h t  of  a 

p e r s o n  to b e a r  a r m s  f or d e f e n s i v e  p u r p o s e s ,  s p e c i f i c a l l y ,  

d e f e n s e  of self, f a m ily, h o m e  a n d  state, i n s o f a r  as it 

p r o h i b i t s  the c a r r y i n g  o f  a d a n g e r o u s  o r  d e a d l y  w e a p o n  for 

a ny p u r p o s e  w i t h o u t  a l i c e n s e  or  o t h e r  s t a t u t o r y  

a u t h o r i z a t i o n .

N O .  C C 9 7 2 G J
J U L  1 1988

/J- ■■
•/ 7  : «’ <... /  

swbpme cooar -v i:  • - rH



3. "The p o l i c e  p o w e r  is the p o w e r  of the state, 

i n h e r e n t  in e v e r y  s o v e r e i g n t y ,  to e n a c t  laws, w i t h i n  

c o n s t i t u t i o n a l  limits, to p r o m o t e  t; j w e l f a r e  of its 

c i t i z e n s .  T h e  p o l i c e  p o w e r  is d i f f i c u l t  to d e f i n e  

p r e c i s e l y ,  b e c a u s e  it is e x t e n s i v e ,  e l a s t i c  a n d  c o n s t a n t l y  

e v o l v i n g  to m e e t  n e w  a n d  i n c r e a s i n g  d e m a n d s  for its e x e r c i s e  

for the b e n e f i t  of s o c i e t y  a n d  to p r o m o t e  the g e neral 

w e l f a r e .  It e m b r a c e s  t he p o w e r  of the s t ate to p r e s e r v e  and 

to p r o m o t e  the g e n e r a l  w e l f a r e  and it is c o n c e r n e d  w i t h  

w h a t e v e r  a f f e c t s  t he p e a c e ,  s e c u r i t y ,  safety, morals, h e a l t h  

a n d  g e n e r a l  w e l f a r e  of  the c o m m u n i t y .  It c a n n o t  be 

c i r c u m s c r i b e d  w i t h i n  n a r r o w  l i m i t s  nor can it be c o n f i n e d  to 

p r e c e d e n t s  r e s t i n g  a l o n e  on c o n d i t i o n s  of  the past. As 

s o c i e t y  b e c o m e s  i n c r e a s i n g l y  c o m p l e x  a nd as a d v a n c e m e n t s  are 

made, the p o l i c e  p o w e r  m u s t  o f  n e c e s s i t y  e v o lve, d e v e l o p  a nd 

expand, in the p u b l i c  i n t e r e s t ,  to m e e t  suc h  c o n d i t i o n s . "  

Syl. pt. 5, S t a t e  ex  rel. A p p a l a c h i a n  P o w e r  Co. v. G a i n e r , 

149 W. Va. 740, 143 S . E . 2 d  351 (1965).

4.. T he W e s t  V i r g i n i a  l e g i s l a t u r e  may, t h r o u g h  the 

v a l i d  e x e r c i s e  of its p o l i c e  p o w e r ,  r e a s o n a b l y  r e g u l a t e  the 

r i g h t  of  a p e r s o n  to k e e p  a nd b e a r  a r m s  in o r d e r  to p r o m o t e  

the health, s a f e t y  a n d  w e l f a r e  of a ll c i t i z e n s  of thi s  

State, p r o v i d e d  t h a t  t h e  r e s t r i c t i o n s  or r e g u l a t i o n s  i m p o s e d  

do  not f r u s t r a t e  th e  c o n s t i t u t i o n a l  f r e e d o m s  g u a r a n t e e d  by  

a r t i c l e  III, s e c t i o n  22 of t h e  W e s t  V i r g i n i a  C o n s t i t u t i o n , 

known as the " R i g h t  to K e e p  a n d  B e a r  A r m s  A m e n d m e n t . "



M c H u g h ,  C h i e f  J u s t i c e :

Th i s  a c t i o n  is b e f o r e  this C o u r t  u pon two c e r­

tif i e d  q u e s t i o n s  f r o m  the C i r c u i t  C o u r t  of M e r c e r  C o u nty. 

T h i s  a c t i o n  c o n c e r n s  the c o n s t i t u t i o n a l i t y  of W. Va. C o d e , 

61-7-1 (1975], r e l a t i n g  to the c a r r y i n g  of c e r t a i n  t y p e s  of 

d a n g e r o u s  or d e a d l y  w e a p o n s  w i t h o u t  a l i c e n s e ,  in l i g h t  of 

the a d o p t i o n  of a r t i c l e  III, s e c t i o n  22 of the W e s t  V i r g i n i a  

C o n s t i t u t i o n , c o m m o n l y  r e f e r r e d  to as "The R i g h t  to K e e p  A n d  

B e a r  A r m s  A m e n d m e n t , "  a n d  w h e t h e r  the l e g i s l a t u r e  m a y  

r e a s o n a b l y  r e g u l a t e  the r i g h t  o f  a p e r s o n  to k e e p  a n d  b ear 

a r m s  in W e s t  V i r g i n i a .  T h i s  C o u r t  h as b e f o r e  it the p e t i­

tio n  for a p p eal, a ll m a t t e r s  o f  r e c o r d  a nd the b r i e f s  and 

a r g u m e n t  of c o u n s e l . ^

X

The f a c t s  in t h i s  c a s e  are u n c o n t r o v e r t e d .  On 

M a r c h  10, 1987, a m u n i c i p a l  p o l i c e  o f f i c e r  in t he C i t y  of 

P r i n c e t o n ,  in M e r c e r  C o u n t y ,  s t o p p e d  a v e h i c l e  a n d  a r r e s t e d  

the d r i v e r  for d r i v i n g  u n d e r  t h e  i n f l u e n c e  of a l c o h o l .

A f t e r  s e a r c h i n g  t h e  d r i v e r ,  t he p o l i c e m a n .d i s c o v e r e d  a .22 

c a l i b e r  a u t o m a t i c  p i s t o l  i n s i d e  the d r i v e r ' s  j a c k e t  p o c k e t .  

T h e  d r i v e r  w a s  t h e n  a s k e d  to p r o d u c e  a l i c e n s e  a l l o w i n g  h i m  

to c a r r y  suc h  a w e a p o n ,  a n d  he s u b s e q u e n t l y  a d v i s e d  the 

p o l i c e  o f f i c e r  t h a t  he  d i d  n o t  h a v e  s u c h  a license.

T he p o l i c e  o f f i c e r  p r e s e n t e d  t h e s e  f a cts to a d u l y  

e l e c t e d  m a g i s t r a t e  of  M e r c e r  C o u n t y ,  a nd s o u g h t  a w a r r a n t  

f or the d r i v e r ' s  a r r e s t  for t h e  DUI o f f e n s e .  T h e  r e s p o n d e n t

*This C o u r t  a l s o  has b e f o r e  it the b r i e f  of  a m icus 
c u r i a e  f i led b y  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  of  A m e r i c a .

1



a d v i s e d  t he o f f i c e r  t h a t  he  w o u l d  n o t  i s s u e  a w a r r a n t  for 

c a r r y i n g  a d a n g e r o u s  a n d  d e a d l y  w e a p o n  a g a i n s t  t he d r i v e r ,  

b a s e d  u p o n  t he m a g i s t r a t e ' s  c o n c l u s i o n  that W. Va. C o d e , 

61-7-1 [1975] v i o l a t e d  a r t i c l e  III, s e c t i o n  22 o f  the W e s t  

V i r g i n i a  C o n s t i t u t i o n .

, T h e  p r o s e c u t i n g  a t t o r n e y  t h e n  f i l e d  a w r i t  of

m a n d a m u s  in th e  C i r c u i t  C o u r t  o f  M e r c e r  C o u n t y  r e q u e s t i n g  

the c o u r t  to c o m p e l  the m a g i s t r a t e  to  i s s u e  a w a r r a n t  

a g a i n s t  th e  d r i v e r  for c a r r y i n g  a d a n g e r o u s  or  d e a d l y  w e a p o n  

w i t h o u t  a l i c e n s e  in v i o l a t i o n  of  W. Va. C o d e , 6 1 -7-1 

(1975].

A f t e r  a h e a r i n g  on  t h e  m a t t e r ,  t he c i r c u i t  c o u r t  

c o n c l u d e d  t h a t  w h e n  c o m p a r i n g  W. Va. C o d e , 6 1 -7-1 [1975] a nd 

W. va. C o n s t , art. Ill, § 22, the s t a t u t e  w a s  in c o n f l i c t  

w i t h  the s u b s e q u e n t l y  a d o p t e d  c o n s t i t u t i o n a l  p r o v i s i o n .  T h e  

c o u r t  f u r ther c o n c l u d e d  t h a t  a r t i c l e  III, s e c t i o n  22 of the 

S t a t e  C o n s t i t u t i o n  v o i d e d  t h a t  p a r t  of  W. Va. C o d e , 6 1 -7-1 

[1975] d e a l i n g  w i t h  the c a r r y i n g  of  f i r e a r m s  w i t h o u t  a 

license. T he c o u r t  c o n c l u d e d  t h a t  th e  l e g i s l a t u r e  m ay, in 

s o m e  f a s hion, r e g u l a t e  t h e  r i g h t  to  k e e p  a n d  b e a r  a rms so as 

no t  to c o n f l i c t  "with W. Va. C o n s t , art. Ill, § 22.

T h e  c o u r t  then c e r t i f i e d  the m a t t e r  to this Court. 

T h e  f o l l o w i n g  q u e s t i o n s  w e r e  c e r t i f i e d :

1. Is W. V a . ~ C o d e  C h a p t e r  61,
A r t i c l e  7, S e c t i o n  1 c o n s t i t u t i o n a l  in 
l i ght o f  the s u b s e q u e n t  a d o p t i o n  of 
A r t i c l e  3, S e c t i o n  22 of the C o n s t i t u­
tion  of W e s t  V i r g i n i a ?

2. M a y  t he L e g i s l a t u r e  of the 
S t a t e  of W e s t  V i r g i n i a  by  p r o p e r  l e g i s­
la t i o n  r e g u l a t e  t he r i g h t  of a p e r s o n  to 
k e e p  a n d  b e a r  a r m s  in the S t a t e  of  W e s t  
V i r g i n i a ?



T h i s  c a s e  i n v o l v e s  the i n t e r p r e t a t i o n  of a r t i c l e  

III, s e c t i o n  22 o f  t he W e s t  V i r g i n i a  C o n s t i t u t i o n  a n d  its 

e f f e c t  on the c o n s t i t u t i o n a l i t y  of the s t a t e ' s  w e a p o n s  

s t a t u t e ,  W. Va. C o d e , 6 1 - 7 - 1  [1975], w h i c h  p r o h i b i t s  the 

c a r r y i n g  of a d a n g e r o u s  or  d e a d l y  w e a p o n  w i t h o u t  a l i c e n s e .  

B e c a u s e  b o t h  o f  t h e  q u e s t i o n s  c e r t i f i e d  to this C o u r t  are so 

c l o s e l y  a s s o c i a t e d ,  we  c h o o s e  to d i s c u s s  t h e m  t o g e ther.

A r t i c l e  III, s e c t i o n  22 of  the W e s t  V i r g i n i a  

C o n s t i t u t i o n  w a s  a p p r o v e d  by t he v o t e r s  of  this S t a t e  on 

N o v e m b e r  4, 1986, a n d  s u c c i n c t l y  s t a t e s :  "A p e r s o n  h as the

r i g h t  to  k e e p  a nd b e a r  a r m s  for t he d e f e n s e  of self, family, 

h o m e  a n d  state, a n d  for l a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  

u s e . "

I I

*~W. Va. C o d e , 61-7 - 1  [1975] p r o v i d e s  in p e r t i n e n t
part:

If a n y  p e r s o n ,  w i t h o u t  a s t a t e  
l i c e n s e  t h e r e f o r  or e x c e p t  as p r o v i d e d  
e l s e w h e r e  in t h i s  a r t i c l e  a n d  o t h e r  
p r o v i s i o n s  of  t h i s  C o d e ,  c a r r y  a b o u t  his 
p e r s o n  a n y  r e v o l v e r  o r  p i s t o l ,  dirk, 
b o w i e  knife, s l u n g  shot, r a z o r ,  billy, 
m e t a l l i c  o r  o t h e r  f a l s e  k n u c k l e s ,  or 
o t h e r  d a n g e r o u s  or d e a d l y  w e a p o n  of like 
k i n d  or  c h a r a c t e r ,  he  s h a l l  be g u i l t y  of 
a m i s d e m e a n o r ,  and, u p o n  c o n v i c t i o n  
t h e r e o f ,  s h a l l  be  i m p r i s o n e d  in the 
c o u n t y  jai l  n o t  less t h a n  s ix n o r  m o r e  
t han t w e l v e  m o n t h s  for the f i r s t  
o f f e n s e ;  b u t  u p o n  the c o n v i c t i o n  of the 
same p e r s o n  f or the s e c o n d  o f f e n s e  in 
this State, he s h a l l  be g u i l t y  of  a 
felony, and, u p o n  c o n v i c t i o n  t h e reof, 
s h all be i m p r i s o n e d  in the p e n i t e n t i a r y  
not less t han o n e  nor m o r e  than five 
years, and, in e i t h e r  c a s e ,  s h all be 
f i n e d  not less than f i f t y  d o l l a r s  nor 
m o r e  than two h u n d r e d  d o l l a r s ! . ]
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T h e  S t a t e  of W e s t  V i r g i n i a  has had a long h i s t o r y  

or s t a t u t o r y  p r o v i s i o n s  r e g u l a t i n g  t h e  use of w e a p o n s .  See 

g e n e r a l l y  M c N e e l y ,  Th e  R i g h t  of  W h o  to Bear W h at, When, and 

W h e r e - -  W e s t  V i r g i n i a  F i r e a r m s  L a w  v. The R l g h t - t o - B e a r - A r m s  

A m e n d m e n t , 89 W. V a . L. Rev. 1125, 1 1 2 7 - 4 1  ( 1 9 8 7 ) . 3 An  1882 

s t a t u t e  is a c t u a l l y  t he f i r s t  s t a t u t o r y  p r o v i s i o n  w h i c h  is 

s i m i l a r  to t h e  s t a t u t e  n o w  b e f o r e  us, W. Va. C o d e , 6 1 - 7 - 1  

[1975]. 1882 W. Va. A c t s  ch. 135, § 7 . 4

A  c o m p r e h e n s i v e  d i s c u s s i o n  of the s t a t u t o r y ,  
c o m m o n  law a n d  g e n e r a l  h i s t o r i c  b a c k d r o p  s u r r o u n d i n g  this 
a m e n d m e n t ,  as w e l l  as its p o s s i b l e  i m p a c t  on e x i s t i n g  
w e a p o n s  s t a t u t e s  is d e t a i l e d  in t h i s  la w  r e v i e w  a r t icle.

4T h e  1882 s t a t u t e ,  f o u n d  in c h a p t e r  135, s e c t i o n  7 
of the act s  o f  the W e s t  V i r g i n i a  L e g i s l a t u r e  p r o v i d e d  as 
f o l l o w s :

If a p e r s o n  c a r r y  a b o u t  his p e r s o n  
a n y  r e v o l v e r  or o t h e r  p i s t o l ,  dirk, 
b o w i e  knife, razo r ,  s l u n g  shot, b i l l y ,  
m e t a l i c  or  o t h e r  f a l s e  k n u c k l e s ,  or a n y  
o t h e r  d a n g e r o u s  o r  d e a d l y  w e a p o n  of lik e  
k i n d  or c h a r a c t e r ,  he s h a l l  be g u i l t y  of 
a m x s d e m e a n o r ,  a n d  f i n e d  n o t  less than 
t w e n t y - f i v e  n or m o r e  t h a n  t w o  h u n d r e d  
d o l l a r s ,  a n d  may ,  at  t h e  d i s c r e t i o n  of 
the c o urt, b e  c o n f i n e d  in jai l  n o t  less 
t h a n  one, no r  m o r e  t h a n  t w e l v e  m o n t h s ;  
a n d  if a n y  p e r s o n  s h a l l  sel l  or f u r n i s h  
a n y  s u c h  w e a p o n  as is h e r e i n b e f o r e  
m e n t i o n e d  to a p e r s o n  w h o m  he k n ows, or  
has r e a s o n ,  f r o m  h i s  a p p e a r a n c e  o r  
o t h e r w i s e ,  to b e l i e v e  to b e  u n d e r  the 
a g e  of  t w e n t y - o n e  y e a r s ,  he  s h all be 
p u n i s h e d  as h e r e i n b e f o r e  p r o v i d e d ;  b u t  
n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be  so 
c o n s t r u e d  as to  p r e v e n t  a n y  p e r s o n  f r o m  
k e e p i n g  or  c a r r y i n g  a b o u t  hi s  d w e l l i n g  
h o u s e  or p r e m i s e s  a n y  s u c h  r e v o l v e r  or  
o t h e r  p i s t o l ,  or  f r o m  c a r r y i n g  the s a m e  
f r o m  the p l a c e  o f  p u r c h a s e  to his 
d w e l l i n g  h o use, o r  f r o m  his d w e l l i n g  
h o u s e  to a ny p l a c e  w h e r e  r e p a i r i n g  is 
d o n e ,  to h a v e  it r e p a i r e d ,  and b a c k  
a g a i n .  A n d  if u pon t he t r i a l  of an 
i n d i c t m e n t  for c a r r y i n g  a ny such p i s t o l ,  
d i r k ,  r a z o r  or b o w i e  k n ife, the

T F o o t n o t e  C o n t i n u e d )



T h e  1b n 2 s t a t u t o r y  p r o v i s i o n  wa s  i n t e r p r e t e d  by 

this C o u r t  in S t a t e  v. W o r k m a n , 35 W. V a . 367, 14 S.E. 9 

(1891). T h e  C o u r t  in W o r k m a n  c o n s i d e r e d  s e v e r a l  i s s u e s  

r e g a r d i n g  the r i ght to b e a r  arms, i n c l u d i n g  the c o n s t i t u­

ti o n a l  r i ght to s e l f - d e f e n s e ,  the c o n s t i t u t i o n a l i t y ,  u n d e r  

the d u e  p r o c e s s  c l a use, of t he w e a p o n s  s t a t u t e  in e f f e c t  in 

W e s t  V i r g i n i a  at that tim e  a nd t he d e f i n i t i o n  of t he t e r m  

"arms" in the c o n t e x t  of the s e c o n d  a m e n d m e n t  to t he U n i t e d  

S t a t e s  C o n s t i t u t i o n . ^

(Footnote C o n t i n u e d )
d e f e n d a n t  s h a l l  p r o v e  to the 
s a t i s f a c t i o n  of the jur y  t h a t  he is a 
q u i e t  and p e a c e a b l e  c i t i z e n ,  of g o o d  
c h a r a c t e r  a n d  s t a n d i n g  m  the c o m m u n i t y  
in w h i c h  he lives, and at  the time he 
w a s  found w i t h  s u c h  p i s t o l ,  dirk, r a z o r  
or  b o w i e  knife, as c h a r g e d  in the 
i n d i c t m e n t ,  he ha d  g o o d  c a u s e  co b e l i e v e  
a n d  d i d  b e l i e v e  tha t  he w a s  in d a n g e r  of 
d e a t h  or g r e a t  b o d i l y  h a r m  at the h a nds 
of a n o t h e r  p e r s o n ,  and t hat he was, m  
g o od f a i t h ,'c a r r y i n g  s u c h  w e a p o n  for 
self d e f e n s e  and for no  o t h e r  p u r pose, 
the ~)ury s h a l l  f i n d  h i m  n o t  g u i l t y ! But 
n o t h i n g  in thi s  s e c t i o n  c o n t a i n e d  shall 
be so c o n s t r u e d  as to p r e v e n t  any 
o f f i c e r  c h a r g e d  w i t h  t h e  e x e c u t i o n  of 
the laws of  the s t a t e  f r o m  c a r r y i n g  a 
r e v o l v e r  or o t h e r  p i s t o l ,  d i r k  or b o w i e  
k n i f e .

(emphasis added) We n e e d  n o t  a d d r e s s  t he i m p l i c a t i o n s  of  
the i m p e r m i s s i b l e  b u r d e n  s h i f t i n g  to  t he d e f e n d a n t  r e g a r d i n g  
the p o s s e s s i o n  of arm s  for s e l f - d e f e n s e  p u r p o s e s .  Se e  syl. 
pt. 4, S t a t e  v. K l r t l e y , 162 W. Va. 249, 252 S . E . 2d 374
(’' j (once t h e r e  is s u f f i c i e n t  e v i d e n c e  to c r e a t e  a

enable d o u b t  that t he k i l l i n g  r e s u l t e d  f r o m  the 
- n d a n t  a c t i n g  in s e l f - d e f e n s e ,  th e  p r o s e c u t i o n  m u s t  p r o v e  
.,nd a r e a s o n a b l e  d o u b t  t h a t  t he d e f e n d a n t  d i d  not a ct in

» i f - d e f e n s e ) ; see a l s o  B o w m a n  v. L e v e r e t t e ,  169 W. Va. 589,
595, 289 S . E . 2d 435, 439 (1982).

5T he s e c o n d  a m e n d m e n t  to the U n i t e d  S t a t e s  
C o n s t i t u t i o n  p r o v i d e s :  "A w e l l  r e g u l a t e d  M i l i t i a  b e i n g
n e c e s s a r y  to the s e c u r i t y  of  a fre e  State, the r i ght of  the 
p e o p l e  to k e e p  a nd b e a r  Arms, s h a l l  nor be i n f r i n g e d . "



D e s p i t e  l a n g u a g e  e m b o d i e d  in § 7 of the 1882 

w e a p o n s  s t a t u t e  w h i c h  on its f a c e  a p p e a r e d  to g r a n t  the 

r i g h t  of s e l f - d e f e n s e  o n l y  to p e r s o n s  of " g ood c h a r a c t e r , "  

see note 4, s u p r a , the C o u r t  in W o r k m a n  f o u n d  t h a t  t h e r e  w a s  

a c o n s t i t u t i o n a l  r i g h t  to s e l f - d e f e n s e  g u a r a n t e e d  to all 

p e r s o n s  u n d e r  b o t h  the d u e  p r o c e s s  c l a u s e  o f  the f o u r t e e n t h  

a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  and a r t i c l e  III, 

s e c t i o n  1 of the W e s t  V i r g i n i a  C o n s t i t u t i o n . 35 W. Va. at 

370-71, 14 S.E. at 10-11.

A f t e r  r e c o g n i z i n g  a c o n s t i t u t i o n a l  r i g h t  to 

s e l f - d e f e n s e ,  the C o u r t  a d d r e s s e d  the g e n e r a l  i n t e n t  o f  the 

s e c o n d  a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  and 

d e t e r m i n e d  t h a t  it i n v o l v e d  the p r o t e c t i o n  o f  k e e p i n g  and 

b e a r i n g  a r m s  as a p o p u l a r  or c o l l e c t i v e  r i g h t . 6 35 W. Va. 

at 372-73, 14 S.E. at 11. The C o u r t  c o n c l u d e d  tha t  "to 

r e g u l a t e  a c o n c e d e d  [ c o n s t i t u t i o n a l ]  r i g h t  is n o t  n e c e s s a r i­

ly to i n f r i n g e  t he s a m e . "  Id a t  372, 14 S.E. at 11. In so 

h o l d i n g ,  the C o u r t  c o m p a r e d  a s t a t e ' s  r e g u l a t i o n  of the 

r i g h t  to k e e p  a n d  b e a r  arm s  to t h e  r e g u l a t i o n  o f  the f r e e­

do m s  g u a r a n t e e d  u n d e r  the f i rst a m e n d m e n t  to  the U n i t e d  

S t a t e s  C o n s t i t u t i o n . Thus, the C o u r t  i m p l i e d  t h a t  a

We n o t e  t h a t  the C o u r t  in W o r k m a n  i n t e r p r e t e d  the 
s e c o n d  a m e n d m e n t  as t h o u g h  it w a s  a r e s t r i c t i o n  u p o n  s t a t e  
as w e l l  as federal l e g i s l a t i o n .  . Id. a t  372, 14 S.E. at 11. 
Of c o u r s e ,  s i n c e  o u r  C o u r t ' s  holdTrig in W o r k m a n , the. S u p r e m e  
C o u r t  of the U n i t e d  S t a t e s  has d e t e r m i n e d  t h a t  the s e c o n d  
a m e n d m e n t  o p e r a t e s  as a r e s t r a i n t  s o l e l y  u p o n  th e  p o w e r  of 
the n a t i o n a l  g o v e r n m e n t  an d  d o e s  n ot r e s t r i c t  th e  p o w e r  of 
the s t a t e s  to r e g u l a t e  f i r e arms. M i l l e r  v. T e x a s , 153 U.S. 
535, 538, 14 S. Ct. 874, 875, 38 L. Ed. 812, 813 (1894). 
"W o r k m a n  d o e s  n o t  s t a n d  for the p r o p o s i t i o n  that the s e c o n d  
a m e n d m e n t  e x t e n d s  to the states, b u t  is r a t h e r  a d e c i s i o n  
assv ,ing, bu t  n o t  h o l d i n g ,  that t he s e c o n d  a m e n d m e n t  d id 
a p p l y  to the s t a t e s . "  McNeely, s u p r a  at 1130 n. 29.
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w o u l d  s u b j e c t  laws r e g u l a t i n g  p r o t e c t e d  arm s  to the sam e

s t a n d a r d  of  s c r u t i n y  g i v e n  laws r e g u l a t i n g  f i r s t  a m e n d m e n t

f r e edoms. M c N e e l y ,  s u p r a  at 1130.

S i g n i f i c a n t l y ,  the C o u r t  in W o r k m a n  d e f i n e d  the

t e r m  "arms" in a s e c o n d  a m e n d m e n t  c o n t e x t  as follows:

[I ]n r e g a r d  to t h e  k i n d  o f  a r m s  r e f e r r e d  
to in the [second) a m e n d m e n t ,  it m u s t  be  
h e l d  to r e f e r  to the w e a p o n s  of w a r f a r e  
to be u s e d  by t h e  m i l i t i a ,  s u c h  as 
s w ords, guns, r i f l e s ,  a n d  m u s k e t s — arm s  
to be u s e d  in d e f e n d i n g  t he S t a t e  a nd 
c i v i l  l i b e r t y — a n d  n ot to p i s t o l s ,  
b o w i e - k n i v e s ,  b r a s s  k n u c k l e s ,  b i l lies, 
a n d  o t h e r  w e a p o n s  as a re u s u a l l y  e m­
p l o y e d  in b r a w l s ,  s t r e e t  fights, d u e l s
a n d  a f f r a y s ,  an d  are o n l y  h a b i t u a l l y  
c a r r i e d  by b u l l i e s ,  b l a c k g u a r d s ,  a n d  
d e s p e r a d o e s ,  to the t e r r o r  of the 
c o m m u n i t y  a n d  t h e  i n j u r y  of t he State.

35 W. Va. at 373, 14 S.E. at  11. C l e a r l y ,  w i t h  t his d e f i n i­

tion, the C o u r t  r e f u s e d  to i n c l u d e  p i s t o l s  as a c o n s t i t u­

ti o n a l l y  p r o t e c t e d  w e a p o n  p u r s u a n t  to its s e c o n d  a m e n d m e n t  

a n a l y s i s .

H o w e v e r ,  it is i m p o r t a n t  to not e  t h a t  the d e f i n i­

tion of "arms" p r e s e n t e d  in W o r k m a n  f o c u s e s  on the "well 

r e g u l a t e d  m i l i t i a "  l a n g u a g e  of t he s e c o n d  a m e n d m e n t .  No 

p a r a l l e l  l a n g u a g e  a p p e a r s  in o u r  s t a t e  c o n s t i t u t i o n a l  

a m e n d m e n t .  B e c a u s e  the s e c o n d  a m e n d m e n t  d o e s  n ot o p e r a t e  as 

a r e s t r a i n t  u p o n  the p o w e r  of  s t a t e s  to r e g u l a t e  f i r e a r m s ,  

su pra note 6, the d e f i n i t i o n  of " a rms" set f o r t h  in W o r k m a n  

is n ot p a r t i c u l a r l y  h e l p f u l  in t h e  c a s e  n o w  b e f o r e  us. 

M o r e o v e r ,  t he b r o a d  l a n g u a g e  e m b o d i e d  in o u r  c u r r e n t  R i g h t  

to K e e p  and B e a r  A rms A m e n d m e n t  m a k e s  an y  f u r t h e r  r e e x a m i n a­

tion of the W o r k m a n  d e f i n i t i o n  u n n e c e s s a r y .

c o n s t i t u t i o n a l  g u a r a n t e e  o r  r i g h t  t o  k e e p  a n d  b e a r  a rm s



In s e v e r a l  c a s e s  w h e r e  c o u r t s  h a v e  c o n s i d e r e d  the 

c o n s t i t u t i o n a l i t y  of  s t a t u t e s  a n d  o r d i n a n c e s  in l i ght of 

c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i g h t  to b e a r  arms 

for d e f e n s i v e  p u r p o s e s ,  p r o s c r i p t i v e  laws i n f r i n g i n g  on that 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  h a v e  b een v o i ded. S e e ,

e . q . , C i t y  of  L a k e w o o d  v. P i l l o w , 180 Colo. 20, 23, 501 P . 2d 

744, 7 4 5 - 4 6  (1972) ( o r d i n a n c e  p r o h i b i t i n g  p o s s e s s i o n  of 

d a n g e r o u s  or d e a d l y  w e a p o n  u n c o n s t i t u t i o n a l l y  o v e r b r o a d  

w h e r e  it p r o h i b i t e d  a c t i v i t i e s  w h i c h  u n d e r  p o l i c e  p o w e r  

c o u l d  n o t  be  r e a s o n a b l y  c l a s s i f i e d  as u n l a w f u l ) ; In Re 

B r i c k e v , 8 I d a h o  597, 599, 70 P. 609, 609 (1902) (statute 

p r o h i b i t i n g  c a r r y i n g  of w e a p o n s  in a n y  m a n n e r  in cities, 

t o w n s  or v i l l a g e s  w a s  u n c o n s t i t u t i o n a l ) ; P e o p l e  v. Z e r i l l o , 

219 Mich. 635, 642, 189 N.W. 927, 929 (1922) (statute 

p r o h i b i t i n g  p o s s e s s i o n  of p i s t o l  by  u n n a t u r a l i z e d  f o r eign 

b o r n  r e s i d e n t  u n c o n s t i t u t i o n a l  b e c a u s e  of b r o a d  ter m  "pe r­

son" in the c o n s t i t u t i o n a l  p r o v i s i o n ) ;  S t a t e  v. D e l g a d o , 298 

Or. 395, 403-04, 692 P . 2d 610, 614 (1984) ( c o n s t i t u t i o n a l  

r i g h t  to b e a r  a r m s  v i o l a t e d  b y  s t a t u t e  p r o h i b i t i n g  m e r e  

p o s s e s s i o n  a n d  m e r e  c a r r y i n g  of  a s w i t c h b l a d e  k n i f e ) ; State 

v. B l o c k e r , 291 Or. 255, 2 6 1-62, 630 P . 2d 824, 827 ( 1 9 8 H  

( s t atute p r o h i b i t i n g  p o s s e s s i o n  of b i l l y  c l u b  in p u b l i c  

u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  o f  r i g h t  to b e a r  a r m s ) ; S tate 

v. K e s s l e r , 289 Or. 359, 372, 614 P . 2d 94, 100 (198C)

( s t atute p r o h i b i t i n g  p o s s e s s i o n  of b i l l y  c l u b  in h o m e  

u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  of  r i g h t  to b e a r  a r m s ) ; State 

v. R o s e n t h a l , 75 Vt. 295, 299, 55 A. 610, 611 (1903) (ordi­

na n c e  p r o h i b i t i n g  c a r r y i n g  d a n g e r o u s  c o n c e a l e d  w e a p o n  

w i t h o u t  w r i t t e n  p e r m i s s i o n  of m a y o r  or p o l i c e  c h i e f  u n c o n­

sti t u t i o n a l )  .
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T h e  l a n g u a g e  e m b o d i e d  in art. I l l ,  § 22 of our 

S t a t e  C o n s t i t u t i o n  is s w e e p i n g ,  a n d  we  look to the wel l  

e s t a b l i s h e d  r u l e s  of c o n s t i t u t i o n a l  c o n s t r u c t i o n  in o r d e r  to 

a s c e r t a i n  its m e a n i n g .

A t  the o u t s e t  w e  n o t e  t h a t  " ( t ]he f u n d a m e n t a l  

p r i n c i p l e  in c o n s t i t u t i o n a l  c o n s t r u c t i o n  is tha t  e f f e c t  m u s t
t

be g i v e n  to t he i n t e n t  o f  the f r a m e r s  of  [the c o n s t i t u t i o n a l  

a m e n d m e n t !  a nd of  the p e o p l e  w h o  r a t i f i e d  a n d  a d o p t e d  it." 

S t a t e  ex  rel. B r o t h e r t o n  v. B l a n k e n s h i p , 157 W. Va. 100,

108, 207 S . E . 2d 421, 427 (1973); see a l s o  syl. pt. 4, S t a t e  

ex  rel. S m i t h  v. K e l l y , 149 W. V a . 381, 141 S . E . 2d 142 

(1965); syl. pt. 4, S t a t e  ex rel. M o r g a n  v. O ' B r i e n , 134 

W. Va. 1, 60 S . E . 2d 722 (1948). U n f o r t u n a t e l y ,  no real 

s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  is b e f o r e  us.

Q u e s t i o n s  of c o n s t i t u t i o n a l  c o n s t r u c t i o n  are 

g o v e r n e d  by  t he same g e n e r a l  r u l e s  as t h o s e  a p p l i e d  in 

s t a t u t o r y  c o n s t r u c t i o n .  S t a t e  e x  rel. B r o t h e r t o n  v. 

B l a n k e n s h i p , 157 W. Va. 100, 108, 207 S . E . 2d 421, 427 

(1973). It is a w e l l  e s t a b l i s h e d  p r i n c i p l e  o f  c o n s t i t u t i o n­

al c o n s t r u c t i o n  that " [ w j h e r e  a p r o v i s i o n  of  a c o n s t i t u t i o n  

is c l e a r  in its t e r m s  a n d  of  p l a i n  i n t e r p r e t a t i o n  to any 

o r d i n a r y  a n d  r e a s o n a b l e  m i n d ,  it s h o u l d  be  a p p l i e d  and n ot 

c o n s t r u e d . "  Syl. pt. 3, S t a t e  e x  rel. S m i t h  v. G o r e , 150 

W. Va. 71, 143 S . E . 2d 791 (1965). S ee a l s o  R a v  v. M c C o v ,

  W. Va. ____, _____, 321 S . E . 2d 90, 92 (1984).

M o r e o v e r ,  a c a r d i n a l  r u l e  of s t a t u t o r y  c o n­

st r u c t i o n ,  w h i c h  of c o u r s e  a p p l i e s  to the c o n s t r u c t i o n  of 

c o n s t i t u t i o n a l  p r o v i s i o n s  as w e l l ,  is t h a t  a s t a tute, or  in 

this c a s e  a c o n s t i t u t i o n a l  a m e n d m e n t ,  m u s t  be c o n s i d e r e d  in 

its e n t i r e t y ,  w i t h  e f f e c t  give n ,  if p o s s i b l e ,  to e v e r y  w o r d
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or p h r a s e  w i t h i n  the p r o v i s i o n .  D i a m o n d  v. P a r k e r s b u r g -  

A e t n a  C o r p . , 146 W. Va. 543, 5 5 3 -54, 122 S . E . 2d 436, 443 

(1961), A c o n s t i t u t i o n a l  a m e n d m e n t  w i l l  s u p e r s e d e  any 

i n c o n s i s t e n t  p o r t i o n s  o f  a n t e c e d e n t  c o n s t i t u t i o n a l  or 

s t a t u t o r y  p r o v i s i o n s ,  as " ' the l a t e s t  e x p r e s s i o n  of the w ill 

o f  the p e o p l e . ' "  S t a t e  ex  rel. K a n a w h a  C o u n t y  B u i l d i n g  

C o m m i s s i o n  v. P a t e r n o , 160 W. Va. 195, 203, 233 S . E . 2d 332, 

337 (1977). (citation o m i t t e d )

B e c a u s e  the c o n s t i t u t i o n a l  p r o v i s i o n  in the cas e  

b e f o r e  us is c l e a r  a nd u n a m b i g u o u s ,  this C o u r t  m u s t  a p p l y  

the a m e n d m e n t  r a t h e r  t han c o n s t r u e  it. Se e  d i s c u s s i o n  

s u o r a . Thus, the- m e a n i n g  of a p h r a s e  or t e r m s  w o u l d  

g e n e r a l l y  be s o u g h t  in the p l a i n  a n d  o r d i n a r y  m e a n i n g  of the 

w o r d s  t h e m s e l v e s .  S t a t e  ex rel. D u n b a r  v. S t o n e , 159 W. Va. 

331, 334-35, 221 S . E . 2d 791, 7 93 (1976) (and c a s e s  c i ted 

t h e r e i n ) .

W. Va. C o d e , 6 1 - 7 - 1  [1975] is w r i t t e n  as a total 

p r o s c r i p t i o n  of the c a r r y i n g  o f  a d a n g e r o u s  or d e a d l y  w e a p o n  

w i t h o u t  a l i c e n s e  or o t h e r  a u t h o r i z a t i o n .  W. Va. C o d e , 

61-7-1  ; 1 S ~ 5] thus p r o h i b i t s  the c a r r y i n g  of w e a p o n s  for 

d e f e n s e  of  self, family, h o m e  a n d  s t a t e  w i t h o u t  a l i c e n s e  or 

s t a t u t o r y  a u t h o r i z a t i o n .  A r t i c l e  III, s e c t i o n  22 of the 

W e s t  V i r g i n i a  C o n s t i t u t i o n, h o w e v e r ,  g u a r a n t e e s  t h a t  a 

p e r s o n  has t h e  r i g h t  to b e a r  a r m s  f or t h o s e  d e f e n s i v e  

p u r p o s e s .  T h u s ,  the s t a t u t e  o p e r a t e s  to i m p e r m i s s i b l y  

i n f r i n g e  u p o n  this c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  to b e a r  

a r m s  for d e f e n s i v e  p u r p o s e s .  S e e  C i t y  of L a k e w o o d  v.

P i l l o w , 180 Colo, at 23, 501 P . 2d at  745. W e  d i s c u s s  i n fra 

the l e g i s l a t u r e’s p o w e r  to r e a s o n a b l y  r e g u l a t e  the e x e r c i s e  

of the r i g h t  to b e a r  arms; h o w e v e r ,  W. Va. C o d e , 61-7-1
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[1975] p r o h i b i t s  the e x e r c i s e  of  this right by i n f r i n g i n g

upc n  the c o n s t i t u t i o n a l  r i g h t  to  b e a r  arms for the d e f e n s i v e

p u r p o s e s  g u a r a n t e e d  m  the a m e n d m e n t .  See In Re B r i c k e y , 8 

I d aho at 599, "0 P. at 609.

In c o n s i d e r i n g  t he c o n s t i t u t i o n a l i t y  o f  a p a r t i c u­

lar s t a t u t o r y  p r o s c r i p t i o n  a g a i n s t  the p o s s e s s i o n  of a 

c e r t a i n  w e a p o n  in p u b l i c  in l i g h t  of  the r i g h t  to b e a r  arms 

a m e n d m e n t  of  the state, t he S u p r e m e  C o u r t  of  O r e g o n  d e t e r­

m i n e d  t h a t  t he s t a t u t e  w a s  o v e r b r o a d  a nd t h e r e f o r e  u n c o n s t i­

tut i o n a l .  S t a t e  v. B l o c k e r , 291 Or. 255, 261, 630 P . 2d 824, 

827 (1981). T h e  c o u r t ' s  i n s i g h t f u l  d i s c u s s i o n  of the o v e r­

b r e a d t h  d o c t r i n e  is a p p l i c a b l e  in this case:

An ' o v e r broad' law, as that t e r m  
ha s  b e e n  d e v e l o p e d  b y  t h e  U n i t e d  S t a t e s  
S u p r e m e  Court, is n o t  v a g u e ,  o \  n e e d  not 
be. Its v i c e  is n o t  f a i l u r e  to c o m m u n i­
cate. Its v i c e  m a y  b e  c l a r i t y .  F o r  a
law is o v e r b r o a d  to the e x t e n t  that it
a n n o u n c e s  a p r o h i b i t i o n  tha t  r e a c h e s  
c o n d u c t  w h i c h  m a y  n o t  be p r o h i b i t e d .  A 
l e g i s l a t u r e  c a n  m a k e  a l aw as 'broad' 
a n d  i n c l u s i v e  as it c h o o s e s  u n l e s s  it 
r e a c h e s  into c o n s t i t u t i o n a l l y  p r o t e c t e d  
g r o u n d .  The c l e a r e r  an  'overbroad' 
s t a t u t e  is, the h a r d e r  it is to c o n f i n e  
it by i n t e r p r e t a t i o n  w i t h i n  its c o n s t i­
t u t i o n a l l y  p e r m i s s i b l e  reach.

Id.

3 a s e d  upon the f o r e g o i n g ,  w e  c o n c l u d e  t h a t  the 

l a n g u a g e  e m b o d i e d  in W. Va. C o d e , 61-7 - 1  [1975] s w e e p s  so 

b r o a d l y  as to i n f r i n g e  a r i g h t  t h a t  it c a n n o t  p e r m i s s i b l y  

reach, in t h i s  case, the c o n s t i t u t i o n a l  r i g h t  of  a. p e r s o n  to 

k e e p  a n d  b e a r  a r m s  in d e f e n s e  o f  self, family, h o m e  and 

state, g u a r a n t e e d  by art. III. § 22. A c c o r d i n g l y ,  w. V a . 

C o d e , 6 1 - 7 - 1  [1975], the s t a t u t o r y  p r o s c r i p t i o n  a g a i n s t  

c a r r y i n g  a d a n g e r o u s  or d e a d l y  w e a p o n ,  is o v e r b r o a d  and 

v i o l a t i v e  of a r t i c l e  III, s e c t i o n  22 of the W e s t  V i r g i n i a
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C o n s t i t u t i o n , k n o w n  as the " R i g h t  to K e e p  a n d  B e a r  A rms 

A m e n d m e n t . "  It i n f r i n g e s  u pon t he r i g h t  o f  a p e r s o n  to b e a r  

ar m s  for d e f e n s i v e  p u r p o s e s ,  s p e c i f i c a l l y ,  d e f e n s e  of self, 

family, h o m e  and state, i n s o f a r  as it p r o h i b i t s  the c a r r y i n g  

of a d a n g e r o u s  or  d e a d l y  w e a p o n  for a n y  p u r p o s e  w i t h o u t  a 

.license or o t h e r  s t a t u t o r y  a u t h o r i z a t i o n .

T h e  q u e s t i o n  r e m a i n s  w h e t h e r  the S t a t e  m a v  r e a­

so n a b l y  r e g u l a t e  the r i g h t  of a p e r s o n  to k e e p  a n d  bea r  a r m s  

in this S t a t e . ^

T h e  p r i n c i p a l  s t a t u t e  i n v o l v e d  in this p o r t i o n  of 
o u r  d i s c u s s i o n  is W. Va. C o d e , 6 1 - 7 - 2  [1988], w h i c h  
d e l i n e a t e s  the p r o c e d u r e s  to o b t a i n  a license. W. Va. C o d e , 
6 1 - 7 - 2  [1988] p r o v i d e s  in p e r t i n e n t  part:

(a) A n y  p e r s o n  d e s i r i n g  to o b t a i n  a 
s t a t e  l i c e n s e  to c a r r y  any s u c h  w e a p o n  
as is m e n t i o n e d  in t he f i r s t  s e c t i o n  of 
t h i s  a r t i c l e ,  w i t h i n  o n e  or  m o r e  
c o u n t i e s  in thi s  s t ate, s h a l l  f i r s t  
p u b l i s h  a n o t i c e  s e t t i n g  f o r t h  h i s  name, 
r e s i d e n c e  a n d  o c c u p a t i o n ,  a n d  t h a t  on a 
c e r t a i n  d a y  he w i l l  a p p l y  to the c i r c u i t  
c o u r t  of h is c o u n t y  for suc h  s t a t e  
license. S u c h  n o t i c e  s h a l l  be p u b l i s h e d  
as a C l a s s  I l e g a l  a d v e r t i s e m e n t  in 
c o m p l i a n c e  w i t h  ihe p r o v i s i o n s  of  
a r t i c l e  three, c h a p t e r  f i f t y - n i n e  of 
this code, an d  the p u b l i c a t i o n  a r e a  for 
suc h  p u b l i c a t i o n  s h a l l  be the c o u n t y  in 
w h i c h  s uch p e r s o n  r e s i d e s .  S u c h  n o t i c e  
s h a l l  be p u b l i s h e d  a t  l e a s t  ten d a y s  
b e f o r e  s uch a p p l i c a t i o n  is m a de. A f t e r  
the p u b l i c a t i o n  of  s u c h  n o t i c e  a n d  at 
the tim e  s t a t e d  in s u c h  notice, u p o n  
a p p l i c a t i o n  to s u c h  c o u r t ,  it m a y  g r a n t  
s u c h  l i c e n s e  to s u c h  p e r s o n ,  in th e  
f o l l o w i n g  m a n n e r ,  to wit:

»b) T h e  a p p l i c a n t  s h all file w i t h  
such c o u r t  his a p p l i c a t i o n  in w r i t i n g ,  
d u l y  v e r i f i e d ,  w h i c h  a p p l i c a t i o n  s h a l l  
show, as b a s i c  q u a l i f i c a t i o n s ,  as 
f o l l o w s :

(1) T h a t  s u c h  a p p l i c a n t  is a
( F o o t n o t e  Continued)
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W e  s t r e s s  t h a t  o u r  h o l d i n g  a b o v e  i n  n o  w a y  m e a n s

(Footnote C o n t i n u e d )
c i t i z e n  of the U n i t e d  S t a t e s  of A m e r i c a ;

(2) T h a t  the a p p l i c a n t  has b e e n  a 
b o n a  fide r e s i d e n t  of  this s t a t e  for at 
l e a s t  o ne y e a r  n e x t  p r i o r  to the d a t e  of 
s u c h  a p p l i c a t i o n ,  a n d  of the c o u n t y  
s i x t y  d a y s  n e x t  p r i o r  thereto;

(3) T h a t  t he a p p l i c a n t  is o v e r  
e i g h t e e n  y e a r s  of  age; that he is a 
p e r s o n  of  g o o d  m o r a l  c h a r a c t e r ,  of 
t e m p e r a t e  h a b i t s ,  n o t  a d d i c t e d  to 
i n t o x i c a t i o n ,  n ot a d d i c t e d  to t he u s e  of 
a n y  c o n t r o l l e d  s u b s t a n c e ,  a nd h as n ot 
b e e n  c o n v i c t e d  of a f e l o n y  or of a ny 
o f f e n s e  i n v o l v i n g ' t h e  u se on h is p a r t  of 
s u c h  w e a p o n  in an u n l a w f u l  m a n n e r ,  an d  
s h a l l  p r o v e  to the s a t i s f a c t i o n  of the 
c o u r t  t h a t  he is g a i n f u l l y  e m p l o y e d  in a 
l a w f u l  o c c u p a t i o n  a n d  has b e e n  so 
e n g a g e d  for a p e r i o d  of five y e a r s  n e x t  
p r e c e d i n g  the d a t e  o f  his a p p l i c a t i o n ;

(4) T h e  p u r p o s e  or  p u r p o s e s  for 
w h i c h  the a p p l i c a n t  d e s i r e s  to c a r r y  
s u c h  w e a p o n ,  th e  n e c e s s i t y  t h e r e f o r ,  and 
t h e  c o u n t y  or c o u n t i e s  in w h i c h  s u c h  
l i c e n s e  is d e s i r e d  to be :ffective; and

(5) T h a t  t h e  a p p l i c a n t  has 
q u a l i f i e d  u n d e r  m i n i m u m  r e q u i r e m e n t s  for 
h a n d l i n g  an d  f i r i n g  s u c h  firearms.
T h e s e  m i n i m u m  r e q u i r e m e n t s  ar e  t h ose 
p r o m u l g a t e d  by  the d e p a r t m e n t  of  n a t u r a l  
r e s o u r c e s  a nd a t t a i n e d  u n d e r  the 
a u s p i c e s  of  t he d e p a r t m e n t  of  n a t u r a l  
r e s o u r c e s :  P r o v i d e d ,  T h a t  the c o u r t  m a y
w a i v e  this r e q u i r e m e n t  in the c a s e  of  a 
r e n e w a l  a p p l i c a n t  w h o  has p r e v i o u s l y  
q u a l i f i e d .

(c) U pon th e  h e a r i n g  of  such 
a p p l i c a t i o n  the c o u r t  s h a l l  h e a r  
e v i d e n c e  u p o n  all m a t t e r s  s t a t e d  in s uch 
a p p l i c a t i o n  a n d  u p o n  a n y  o t h e r  m a t t e r  
d e e m e d  p e r t i n e n t  b y  the court, an d  if 
s u c h  c o u r t  be s a t i s f i e d  f r o m  the p r o o f  
th a t  t h ere is g o o d  r e a s o n  and c a u s e  for 
su c h  p e r s o n  to c a r r y  s u c h  w e a p o n ,  ana 
all of the o t h e r  c o n d i t i o n s  of this 
a r t i c l e  be c o m p l i e d  w i th, the c o urt, or

(Footnote Continued)
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that the i i g h t  of  a p e r s o n  to b e a r  a r m s  is a b s o l u t e .  See 

c a s e s  c i t e d  i n f r a  at pp. 15-16. O t h e r  j u r i s d i c t i o n s  c o n­

c l u d i n g  t hat s t a t e  s t a t u t e s  or m u n i c i p a l  o r d i n a n c e s  hav e  

v i o l a t e d  c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i g h t  to 

b e a r  a rms for d e f e n s i v e  p u r p o s e s ,  t h o u g h  n ot s p e c i f i c  in

w h a t  w a y s  t h i s  is to be  d o ne, h a v e  r e c o g n i z e d  t h a t  a g o v e r n -  
•

m e n t  m a y  r e g u l a t e  the e x e r c i s e  of  t he right, p r o v i d e d  the 

r e g u l a t i o n s  or r e s t r i c t i o n s  do  n o t  f r u s t r a t e  t h e  g u a r a n t e e s  

o f  t he c o n s t i t u t i o n a l  p r o v i s i o n .  S e e , e . g., In Re B r i c k e y ,

8 I d a h o  597, 599, 70 P. 609, 609 (1902); C i t y  of L as V e g a s  

v. M o b e r q , 82 N.M. 626, 627, 485 P . 2d 737, 738 (Ct. App. 

1971). P a r t i c u l a r l y ,  on t h ree o c c a s i o n s ,  the S u p r e m e  C o u r t  

of O r e g o n ,  in s t r i k i n g  s t a t u t e s  as v i o l a t i v e  of  the s t a t e ' s  

c o n s t i t u t i o n a l  r i g h t  to b e a r  arms, h as r e p e a t e d l y  s t r e s s e d

(Footnote C o n t i n u e d )
the j u d g e  t h e r e o f  in v a c a t i o n ,  m a y  g r a n t  
su c h  l i c e n s e  for s uch p u r p o s e s ,  a n d  no 
o t her, as s u c h  court, o r  t he j u d g e  in 
v a c a t i o n ,  m a y  se t  out in the l i c e n s e  
(and the w o r d  'court' as u s e d  in thi s  
a r t i c l e  s h a l l  i n c l u d e  t h e  c i r c u i t  j u d g e  
t h e r e o f ,  a c t i n g  e i t h e r  in t e r m  or 
v a c a t i o n ) ;  but, b e f o r e  s u c h  l i c e n s e  
s h a l l  be e f f e c t i v e  s u c h  p e r s o n  s h a l l  p a y  
to the s h e r i f f ,  a n d  the c o u r t  s h a l l  so 
c e r t i f y  in i ts o r d e r  g r a n t i n g  the 
l i c e n s e ,  th e  s u m  of  f i f t y  d o l l a r s ,  and 
s h all a l s o  f i l e  a b o n d  w i t h  t h e  c l e r k  of 
s u c h  court, in the p e n a l t y  of  five 
t h o u s a n d  d o l l a r s ,  w i t h  g o o d  s e c u r i t y ,  
s i g n e d  by a r e s p o n s i b l e  p e r s o n  or 
p e r s o n s ,  or  b y  s o m e’su r e t y  c o m p a n y ,  
a u t h o r i z e d  to do  b u s i n e s s  in thi s  state, 
c o n d i t i o n e d  t h a t  suc h  a p p l i c a n t  w i l l  not 
c a r r y  s u c h  w e a p o n  e x c e p t  in a c c o r d a n c e  
w i t h  h is a p p l i c a t i o n  a n d  as a u t h o r i z e d  
by  the c o urt, a n d  that he w i l l  p a y  all 
c o s t s  and d a m a g e s  a c c r u i n g  to an y  p e r s o n  
by  the a c c i d e n t a l  d i s c h a r g e  or i m p r oper, 
n e g l i g e n t  or i l l e g a l  u se of s u c h  w e a p o n  
or w e a p o n s .



that the c o u r t ' s  h o l d i n g s  s h o u l d  not be c o n s t r u e d  to mea n  

t hat an i n d i v i d u a l  has an " u n f e t t e r e d  r i g h t "  to p o s s e s s  or 

use c o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  in a n y  w a y  they choose. 

Th e  O r e g o n  c o u r t  has c o n s i s t e n t l y  e m p h a s i z e d  that the 

l e g i s l a t u r e  m a y  r e g u l a t e  suc h  p o s s e s s i o n  a n d  use. S t a t e  v. 

D e l g a d o , 298 Or. at 403, 692 P . 2d at 614; S t a t e  v. B l o c k e r , 

291 Or. at 259, 630 P . 2d at 826; S t a t e  v. K e s s l e r , 289 Or. 

at 370; 614 P .2d at 99.

T h e  S t a t e ,  t h r o u g h  e x e r c i s e  of its p o l i c e  power, 

is v e s t e d  w i t h  the a u t h o r i t y  to e n a c t  laws, w i t h i n  c o n s t i t u­

tion a l  limits, to p r o m o t e  the g e n e r a l  w e l f a r e  of its c i t i­

zenry. See g e n e r a l l y  S t a t e  ex rel. A p p a l a c h i a n  Power Co. v. 

G a i n e r , 149 W. Va. 740, 143 S . E . 2d 351 (1965); syl. pt. 5, 

F a r l e y  v. G r a n e v , 146 W. V a . 22, 119 S . E . 2d 833 (1960). In 

s y l l a b u s  p o i n t  5 of  G a i n e r , t h i s  C o u r t  d e f i n e s  the S t a t e ' s  

p o l i c e  p o w e r  as f o l lows:

T h e  p o l i c e  p o w e r  is the p o w e r  of 
the s t ate, i n h e r e n t  in e v e r y  s o v e r e i g n­
ty, to e n a c t  laws, w i t h i n  c o n s t i t u t i o n a l  
l i mits, to p r o m o t e  the w e l f a r e  of  its 
c i t i z e n s .  T h e  p o l i c e  p o w e r  is d i f f i c u l t  
to d e f i n e  p r e c i s e l y ,  b e c a u s e  it is 
e x t e n s i v e ,  e l a s t i c  a n d  c o n s t a n t l y  
e v o l v i n g  to m e e t  n e w  a n d  i n c r e a s i n g  
d e m a n d s  for its e x e r c i s e  for the b e n e f i t  
of s o c i e t y  a n d  to p r o m o t e  t he g e n e r a l  
w e l f a r e .  It e m b r a c e s  the p o w e r  of the 
s t a t e  to p r e s e r v e  a n d  to p r o m o t e  the 
g e n e r a l  w e l f a r e  a n d  it is c o n c e r n e d  wit h  
w h a t e v e r  a f f e c t s  t h e  peace, s e c u r i t y ,  
m o r a l s ,  h e a l t h  a nd g e n e r a l  w e l f a r e  of 
the c o m m u n i t y .  It c a n n o t  be c i r c u m­
s c r i b e d  w i t h i n  n a r r o w  l i m i t s  n o r  can it 
be c o n f i n e d  to p r e c e d e n t s  r e s t i n g  a l o n e  
on c o n d i t i o n s  of  the past. As c i v i­
l i z a t i o n  b e c o m e s  i n c r e a s i n g l y  c o m p l e x  
a n d  as a d v a n c e m e n t s  a r e  made, the p o l i c e  
p o w e r  m u s t  of  n e c e s s i t y  e v o lve, d e v e l o p  
a n d  e x p a n d ,  in the p u b l i c  i n t erest, to 
m e e t  s u c h  c o n d i t i o n s .
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S e e  a l s o  S e c u r i t y  n a t i o n a l  B a n k  & T r u 3 t  Co. v. f i r s t  W. Va, 

B a n c o r n . , I n c . , 166 W. Va. 776, 780, 277 S . E , 2d 613, 616 

( 1 9 0 1 ) .

O u r  r e s e a r c h  h as r e v e a l e d  t h a t  c o u r t s  t h r o u g h o u t  

the c o u n t r y  h a v e  r e c o g n i s e d  that the c o n s t i t u t i o n a l  r i g h t  to 

k e e p  and b e a r  a rms is n ot a b s o l u t e ,  a n d  t h e s  c o u r t s  h ave 

u n i f o r m l y  u p h e l d  the p o l i c e  p o w e r  o f  the s t a t e  t h r o u g h  its 

l e g i s l a t u r e  to i m p o s e  r e a s o n a b l e  r e g u l a t o r y  c o n t r o l  o v e r  the 

s t a t e  c o n s t i t u t i o n a l  r i g h t  to b e a r  a r m s  in o r d e r  to p r o m o t e  

the s a f e t y  a nd w e l f a r e  of its citi zens. S e e , e . g . , B r i s t o w  

v. S t a t e , 418 So. 2d 927, 930 (Ala. Crim. A p p . ) ,  c e r t . 

d e n i e d  (Ala. 1982); P e o p l e  v- B l u e , 190 C o l o .  95, 102- 0 3  ,

54-1 P . 2d 385, 3 9 0 - 9 1  (1975); S t a t e  v. R u p p , 282 N . W . 2 d  125, 

130 (Iowa 1979); In re A t k i n s o n , 291 N . W . 2 d  396, 399 (Minn. 

1980); S t a t e  v. A n g e l o , 3 N.J. Misc. 1014, 1015, 130 A. 458, 

459 (1925); S t a t e  v. D e e s, 100 N.M. 252, 2 5 4 -55, 669 P . 2d 

261, 2 6 3 - 6 4  (Ct. App. 1983); C o m m o n w e a l t h  v. R a y , 218 Pa.

S u p e r .  72, ____ , 272 A . 2d 275, 279 (1970); C a r f i e l d  v. S t a t e ,

649 P .2c 365, 871 (Wyo. 1982). We s t r e s s ,  h o w e v e r ,  h a t  the 

l e g i t i m a t e  g o v e r n m e n t a l  p u r p o s e  in r e g u l a t i n g  the r i g h t  to 

b e a r  a r m s  c a n n o t  be  p u r s u e d  b y  m e a n s  t h a t  b r o a d l y  s t i f l e  t he 

e x e r c i s e  of thi s  r i g h t  w h e r e  t he g o v e r n m e n t a l  p u r p o s e  can be 

m o r e  n a r r o w l y  a c h i e v e d .  C i t y  of L a k e w o o d , s u p r a .

At l e a s t  f o r t y - t w o  j u r i s d i c t i o n s  h a v e  c o n s t i t u­

ti o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i g h t  to b e a r  arms; h o w e v­

er, m o s t  ar e  d i s t i n g u i s h a b l e  f r o m  art. Ill, § 22 e i t h e r  in 

t h e i r  f a i l u r e  to s p e c i f i c a l l y  r e c o g n i z e  t h e  r i g h t  to 

s e l f - d e f e n s e ,  or in t h e i r  e x p r e s s  r e c o g n i t i o n  that the 

c o n s t i t u t i o n a l  p r o v i s i o n  is s u b j e c t  to l e g i s l a t i v e  r e g u­

lation. S ee R. D o w l u t  6 J. Knoop, S t a t e  C o n s t i t u t i o n s  and
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the Wight, to K e o p  and Bea r  A r m s , 7 Okla. Cit y  U.L. Rev. 177, 

236-2*10 (1902). T h e  State, in the a p p e n d i x  to its brief, 

c i t e s  t h i r t e e n  s t a t e s  w h i c h ,  l i k e  art. Ill, § 22, g r a n t  a 

r a t h e r  b r o a d ,  u n r e s t r i c t i v e  r i g h t  to bea r  arms for the

Q
d e f e n s e  of s elf and the state. W i t h  the e x c e p t i o n  of

g
T h e  f o l l o w i n g  is a lis t  of the j u r i s d i c t i o n s  w i t h  

c o n s t i t u t i o n a l  p r o v i s i o n s ,  q u o t e d  belo w ,  g u a r a n t e e i n g  a 
r i g h t  to b e a r  arms, w h i c h  a re w o r d e d  s i m i l a r l y  to W e s t  
V i r g i n i a ' s  a m e n d m e n t .  Of p a r t i c u l a r  note is the D e l a w a r e  
c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  is n e a r l y  i d e n t i c a l  to W e s t  
V i r g i n i a ' s  c o n s t i t u t i o n a l  g u a r a n t e e ,  e x c e p t  for the 
i n s e r t i o n  of the v/ord " l a w f u l "  b e f o r e  the w o r d  " h u n t i n g "  in 
the W e s t  V i r g i n i a  a m e n d m e n t .

A l a b a m a : "That e v e r y  c i t i z e n  h as a
r i g h t  to b e a r  a r m s  in d e f e n s e  of h i m s e l f  
a n d  the s t a t e . "  Ala. C o nst, art. I,
§ 26.

A r i z o n a : "The r i g h t  of the
i n d i v i d u a l  c i t i z e n  to b e a r  arm s  in 
d e f e n s e  of h i m s e l f  or  the S t a t e  s h all 
not be i m p a i r e d ,  b u t  n o t h i n g  in this 
s e c t i o n  shall be c o n s t r u e d  as 
a u t h o r i z i n g  i n d i v i d u a l s  o r  c o r p o r a t i o n s  
to o r g a n i z e ,  m a i n t a i n ,  o r  e m p l o y  an 
a r m e d  b o d y  of m e n . "  A r iz. Const, art.
II, 5 26.

C o n n e c t i c u t ; " E v e r y  c i t i z e n  h as a 
r i g h t  to b e a r  a r m s  in d e f e n s e  of h i m s e l f  
a n d  the s t a t e . "  C o n n .  C o nst, art. I,
§ 15.

D e l a w a r e ; "A p e r s o n  has the r i g h t  
to k e e p  an d  b e a r  a r m s  f o r  the d e f e n s e  of 
s elf, family, h o m e  a n d  State, and for 
h u n t i n g  an d  r e c r e a t i o n a l  u s e." D e l .
C o n s t , art. I, § 20.

I n d i a n a : "The p e o p l e  s h all h a v e  a
r i g h t  to b e a r  arms, for t he d e f e n s e  of 
t h e m s e l v e s  a nd the S t a t e . "  Ind. C o n s t , 
art. I, § 32.

M i c h i g a n : " E v e r y  p e r s o n  has a
r i g h t  to k e e p  and b e a r  a r m s  for the 
d e f e n s e  of h i m s e l f  a n d  t h e  state."
Mich. C o n s t , art. I, § 6.

(Footnote C o n t i n u e d )
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V e r m o n t ,  w h i c h  i m p o s e s  n o  s i g n i f i c a n t  r e g u l a t i o n ,  t h e

(Footnote C o n t i n u e d )

N e w  H a m p s h i r e : "All p e r s o n s  h ave
the r i g h t  to* k e e p  a nd b e a r  arm s  in 
d e f e n s e  of  t h e m s e l v e s ,  t h e i r  fa m i l i e s ,  
t h eir p r o p e r t y  a n d  the s t a t e . "  N.H.
C o n s t . pt. 1, art. 2-a.

O r e g o n ; "The p e o p l e  s h a l l  h a v e  the 
r i g h t  to b e a r  a r m s  for the d e f e n c e  (sic) 
of t h e m s e l v e s ,  a n d  the State, but the 
M i l i t a r y  s h a l l  be k e p t  in s t r i c t  
s u b o r d i n a t i o n  to t he c i v i l  p o w e r [.)"
Or. C o n s t , art. 1, § 27.

P e n n s y l v a n i a : "The r i ght of  the
c i t i z e n s  to b e a r  a r m s  in d e f e n c e  [sic] 
of t h e m s e l v e s  a nd t he S t a t e  s h a l l  n o t  be 
q u e s t i o n e d . "  Pa. C o n s t , art. I, § 21.

S o u t h  D a k o t a : " The r i g h t  of the
c i t i z e n s  to b e a r  a r m s  in d e f e n s e  of 
t h e m s e l v e s  a nd t he s t a t e  shall n o t  be 
d e n i e d . "  S.D. C o n s t , art. VI, § 24.

U t a h : "The i n d i v i d u a l  r i g h t  of  the
p e o p l e  to k e e p  a nd b e a r  a r m s  for 
s e c u r i t y  a n d  d e f e n s e  o f  self, family, 
o t h e r s ,  p r o p e r t y ,  or  the state, as w e l l  
as for o t h e r  l a w f u l  p u r p o s e s  s h a l l  n ot 
be i n f r i n g e d ;  n o t h i n g  h e r e i n  shall 
p r e v e n t  the l e g i s l a t u r e  f r o m  d e f i n i n g  
the l a w f u l  u s e  of a r m s . "  U t a h  Const, 
art. I, § 6.

V e r m o n t ; " T h a t  t h e  p e o p l e  h a v e  a 
r i g h t  to b e a r  a r m s  f or the d e f e n c e  (sic) 
o f  t h e m s e l v e s  a n d  t h e  S t a t e — a n d  as 
s t a n d i n g  a r m i e s  in t i m e  of p e a c e  a re 
d a n g e r o u s  to l i b e r t y ,  t h e y  o u g h t  n o t  to 
be k e p t  up; a n d  t h a t  t h e  m i l i t a r y  s h o u l d  
be  k e p t  u n d e r  s t r i c t  s u b o r d i n a t i o n  to 
and g o v e r n e d  b y  t h e - c i v i l  p o w e r . "  Vt.
C o n s t , ch. 1, art. 16.

W a s h i n g t o n ; " The r i g h t  of the 
i n d i v i d u a l  c i t i z e n  to  b e a r  a r m s  in 
d e f e n s e  of  h i m s e l f ,  or the state, s h all 
n ot be i m p a i r e d ,  b u t  n o t h i n g  in this 
s e c t i o n  s h a l l  be c o n s t r u e d  as 
a u t h o r i z i n g  i n d i v i d u a l s  or c o r p o r a t i o n s  
to o r g a n i z e ,  m a i n t a i n  or  e m p l o y  an a r m e d

(Footnote C o n t i n u e d )
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r e m a i n i n g  j u r i s d i c t i o n s  r e g u l a t e  the o w n e r s h i p  a nd u s e  of

9 ’
a rms in g e n e r a l ,  p a r t i c u l a r l y  h a n d g u n s .

A g a i n  e x c l u d i n g  V e r m o n t ,  c e r t a i n  s t a t u t o r y  r e g u­

lati o n s  are c o m m o n  to m o s t  of t h e  j u r i s d i c t i o n s  h a v i n g  

c o n s t i t u t i o n a l  p r o v i s i o n s  c o m p a r a b l e  to W e s t  V i r g i n i a ' s .

For i n s t a n c e ,  the p r o h i b i t i o n  a g a i n s t  the p o s s e s s i o n  or  

o w n e r s h i p  of h a n d g u n s  by p e r s o n s  p r e v i o u s l y  c o n v i c t e d  of  a 

f e lony or o t h e r  s p e c i f i e d  c r i m e  is w i d e l y  a c c e p t e d . 10 Fou r  

s t a t e s  p r o h i b i t  the o p e n  or c o n c e a l e d  c a r r y i n g  of h a n d g u n s  

w i t h o u t  a l i c e n s e  or p e r mit; s e v e r a l  o t h e r s  s p e c i f i c a l l y  

p r o h i b i t  c a r r y i n g  a c o n c e a l e d  h a n d g u n  w i t h o u t  a l i c ense, 

w h i l e  at l e a s t  o n e  of t h ese j u r i s d i c t i o n s ,  n a mely, A r i z o n a ,  

f u r t h e r  p r o h i b i t s  c a r r y i n g  a h a n d g u n  in p u b l i c  e s t a b l i s h­

m e n t s  or c e r t a i n  s p e c i f i e d  p u b l i c  p l a c e s . 11

(Footnote C o n t i n u e d )
b o d y  of m e n . "  Wash. C o n s t ,  art. I,
§ 24.

W y o m i n g : "The r i g h t  of c i t i z e n s  to
b e a r  arm s  in d e f e n s e  o f  t h e m s e l v e s  a nd 
of t he s t a t e  s h a l l  n o t  be  d e n i e d . "  Wyo.
C o n s t , art. I, § 24.

9
A l t h o u g h  V e r m o n t  i m p o s e s  no s i g n i f i c a n t  

r e s t r i c t i o n  on the c a r r y i n g  of h a n d g u n s ,  it n e v e r t h e l e s s  has 
r e g u l a t i o n s  p r o h i b i t i n g  the p o s s e s s i o n  or c a r r y i n g  of 
h a n d g u n s  an d  o t h e r  d e a d l y  w e a p o n s  w i t h  i n t e n t  to  i n j u r e  
a n o t h e r  p e r son. Vt. St3t. A n n , tit. 13, § 4003 (1974).

I0Ala. C o d e  § 13 A - 1 1 - 7 2  (1982); Conn. Gen. S t a t . 
A n n . § 29-29 (West 1975); Ind. C o d e  A n n . § 3 5 - 4 7 - 2 - 3  (Burns 
1985); Mich. Comp. Law s  Anrv! § 28 . 4 2 2  fWest Supp. 1988);
N.H. Rev. Stat. A n n . § 159:3 (1981); Or. Rev. S t a t .
§ 166 .270 (1987); ?a. Stat. A n n , tit. 18, § 6105 (Purdon 
1983); S.D. C o d i f i e d  L a w s  A n n . § 2 3 - 7 - 7 . 1  (Supp. 1987); U t a h  
C o d e  Ann"! § 7 6 - 1 0 - 5 1 3  (Sudp. 1987) ; Wash. Rev. C o d e  Ann.
§ 9 . 4 1 . 0 4 0  (West 1988); Wyo. S t a t . § 6-8-104 (1977, 1986).

11 See, e.g., Ala. C o d e  § 13A-11-52, 1 3 A - 1 1 - 7 3  
( 1982); Ariz. Rev. Stat. A n n . § 1 3 - 3 1 0 2  (Supp. 1987); C o n n .

(Footnote C o n t i n u e d )



W e s t  V i r g i n i a  d oes no t  r e g u l a t e  the c a r r y i n g  of  a 

w e a p o n  on o n e ' s  o w n  p r e m i s e s  nor p r o h i b i t  t he c a r r y i n g  of 

suc h  w e a p o n  to and f r o m  p l a c e s  w h e r e  they m a y  be l a w f u l l y  

used, i.e., t a r g e t - s h o o t i n g  c l u b s  a nd h u n t i n g  g r o unds. 

w. V a . C o d e , 6 1 - 7 - 3  ( 1 9 8 7 ] , 1“ P u r s u a n t  to W. Va. Code,

(Footnote C o n t i n u e d )
Gen. Stat. A nn. § 29-35 (West Supp. 1988); Ind. C o d e  Ann.
§ 3 5 - 4 7 - 2 - 1  (Burns Supp. 1988); Mich. Comp. L a w s  A n n .
§ 28.422, § 750 . 2 2 7  (West Supp. 1988); N.H. R e v . S t a t . Ann.
§ 159: 4 (1977); Or. Rev. S t a t . § 166 . 2 5 0  "(1987) ; Pa. Stat. 
Ann. tit. 18, § 6106 (Purdon 1983 and Supp. 1988); S.D. 
C o d i f i e d  L a w s  A n n . § 2 2 - 1 4 - 9  (Supp. 1987); U t a h  C o d e  A n n .
§ 76 - 1 0 - 5 1 3  (Supp. 1987); W a sh. Rev. Cod e  Ann. § 9.4 1 . 0 5 0  
(1988); Wyo. S t a t . § 6-8 - 1 0 4  (1977, 1986).

A l a b a m a ,  C o n n e c t i c u t ,  I n d i a n a  and M i c h i g a n  ar e  the 
four j u r i s d i c t i o n s  w h i c h  p r o h i b i t  the u n c o n c e a l e d  (or open) 
o r  c o n c e a l e d  c a r r y i n g  o f  h a n d g u n s  w i t h o u t  a l i c e n s e  or 
p e r mit.

12
W. V a . C o d e , 6 1 - 7 - 3  [1987] p r o v i d e s  in p e r t i n e n t

part:

N o t h i n g  in thi s  a r t i c l e  s h all 
p r e v e n t  a n y  p e r s o n  f r o m  c a r r y i n g  a n y  
s u c h  w e a p o n  as is m e n t i o n e d  in the first 
s e c t i o n  of  t h i s  a r t i c l e ,  in goo d  f a i t h  
a n d  n o t  h a v i n g  f e l o n i o u s  p u r p o s e s ,  upon 
h is o w n  p r e m i s e s ;  n o r  s h a l l  a n y t h i n g  
h e r e i n  p r e v e n t  a p e r s o n  f r o m  c a r r y i n g  
a n y  s u c h  w e a p o n ,  u n l o a d e d ,  f r o m  th e  
p l a c e  of p u r c h a s e  to  h i s  h o m e  or 
r e s i d e n c e ,  or  to a p l a c e  of  r e p a i r  a nd 
b a c k  to his h o m e  o r  r e s i d e n c e ;  . . . nor 
s h a l l  a n y t h i n g  h e r e i n  p r e v e n t  a ny m e m b e r  
of a p r o p e r l y  o r g a n i z e d  t a r g e t - s h o o t i n g  
c l u b  a u t h o r i z e d  by l a w  t o  o b tain 
f i r e a r m s  b y  p u r c h a s e  or  r e q u i s i t i o n  from 
t h i s  state, o r  f r o m  t h e  U n i t e d  S t a t e s  
for the p u r p o s e  of t a r g e t  p r a c t i c e ,  from 
c a r r y i n g  a n y  r e v o l v e r  or p i s t o l  
m e n t i o n e d  in this a r t i c l e ,  u n l o aded, 
f r o m  h is h o m e  or p l a c e  of r e s i d e n c e  to a 
p l a c e  of t a r g e t  p r a c t i c e ,  and f r o m  any 
s u c h  p l a c e  of t a r g e t  p r a c t i c e  b a c k  to 
his h o m e  or r e s i d e n c e ,  for u s i n g  any 
s u c h  w e a p o n  at  s uch p l a c e  of target 
p r a c t i c e  in t r a i n i n g  an d  i m p r o v i n g  his 
s k i l l  in the use of s u c h  we a p o n s ! . ]
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6 1 - 7 - 2  |1988], any p e r s o n  d e s i r i n g  t;o o b t a i n  a l i c e n s e  to

c a r r y  a w e a p o n  m u s t  m e e t  the f o l l o w i n g  r e q u i r e m e n t s :  (1) is

a c i t i z e n  of  the U n i t e d  S t a t e s :  (2) has b e e n  a r e s i d e n t  of

W e s t  V i r g i n i a  for at l e a s t  o n e  y e a r  n e x t  p r i o r  to the d a t e

of a p p l i c a t i o n ;  (3) is an a d u l t  of  g o o d  m o r a l  c h a r a c t e r  and

t e m p e r a t e  h a b i t s ;  (4) h a s  not b e e n  c o n v i c t e d  of an y  f e lony 

•
or  h a n d g u n  o f f e n s e ;  (5) has b e e n  e m p l o y e d  for five years;

(6) is q u a l i f i e d  to  h a n d l e  h a n d g u n s ;  (7) h a s  "good r e a s o n  

a n d  c a u s e "  to c a r r y  s uch w e a p o n ,  a nd (8) m u s t  p o s t  a 35000 

s u r e t y  bond.

T h e  r e g u l a t o r y  r e q u i r e m e n t s ,  e m b o d i e d  in W. Va. 

C o d e , 6 1 - 7 - 2  (1988), r a t h e r  t h a n  b e i n g  u n i q u e ,  are for the 

m o s t  p a r t  f o u n d  in the f o u r t e e n  s t a t e s  w i t h  s i m i l a r  c o n s t i­

tut i o n a l  p r o v i s i o n s . 13 Of the t h r e e  s t a t e s  w h o s e  c o n s t i t u­

tion a l  p r o v i s i o n s  m o s t  c l o s e l y  r e s e m b l e  o u r  own, C o n n e c t i­

cut, I n d i a n a ,  and M i c h i g a n ,  t w o  r e q u i r e  th e  l i c e n s e s  to be a

14
U n i t e d  S t a t e s  c i t i z e n  a n d  r e s i d e n t  o f  the state; a l l  three 

r e q u i r e  t hat the l i c e n s e e  be o f  g o o d  c h a r a c t e r  or a " s u i t­

able p e r s o n ; " 15 t wo r e q u i r e  t h a t  the l i c e n s e e  be an

S e e , e . g * r  Ala. C o d e  §§ 1 3 A - 1 1 - 7 2  to -75, as 
am e n d e d ;  Conn. Gen. Stat. A n n . §5 2 9 - 2 8 , - 2 9 , - 3 3 ,  as a m e n d e d ;  
Ind. C o d e  A n n . §§ 3 5 - 4 7 - 2 - 3 ,  3 5 - 4 7 - 1 - 7 ,  as a m e n d e d ;  M i c h . 
Comp. Law s  A n n . §§ 28. 422,-. 426, as a m e n d e d ;  N'.H. Rev. Stat. 
A n n . §§ 1 5 9 : 3 , -:6, as a m e n d e d ,  Or. Rev. S t a t .
§§ 1 6 6 . 2 7 0 , - 2 9 0 ,  as a m e n d e d ;  Pa. Stat. A n n , tit. 18,
§§ 6105, 6109, as a m e n d e d ;  S.D. C o d i f i e d  L a w s  A n n .
§ 2 3 - 7 - 7 . 1  (Supp. 1987); U t a h  C o d e  A n n . § '76-10-513 (Supp. 
1987); Wash. Rev. C o d e  A n n . § 9 . 4 1 . 0 7 0  (1988); Wyo. S t a t .
§ 6 - 8 - 1 0 4  (1977, 1986).

1 4 S e e  Conn. Gen. Stat. A n n . §§ 29 -3 3  a n d  -28, as 
a m e n d e d ,  r e s p e c t i v e l y , a n d  Mich. Comp. L a w s  A n n . § 2 8. 4 2 2  
(West Supp. 1988).

15Conn. Gen. Stat. A n n . § 29-28 (West 1975); Ind.
' ' (F o o t n o t e  Co n t i n u e d )
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adult; 1 all t h r e e  p r o h i b i t  p o s s e s s i o n  by p e r s o n s  c o n v i c t e d

of a f e l o n y ; 17 two r e q u i r e  t h a t  the l i c e n s e e  d e m o n s t r a t e

18 3g o o d  c a u s e  o r  p r o p e r  r e a s o n  to c a r r y  a w e a p o n ;  a nd one 

r e q u i r e s  tha t  a l i c e n s e e  not be  a d d i c t e d  to d r u g s  or  a l c o­

h o l . 19

It is i m p o r t a n t  to n o t e  t h a t  the s t a t e  of  D e l a w a r e  

r e c e n t l y  a d o p t e d  a c o n s t i t u t i o n a l  a m e n d m e n t  s t r i k i n g l y  

s i m i l a r  to o u r  W e s t  V i r g i n i a  p r o v i s i o n ,  see Del. C o n s t , art. 

I, § 20, q u o t e d  in note 8, s u p r a . T h e  D e l a w a r e  w e a p o n s  

s t a t u t e ,  Del. C o d e  A n n , tit. 11, § 1441 (1987) is a n a l o g o u s  

to o u r  w e a p o n s  r e g u l a t i o n s  in t h a t  it r e q u i r e s  an a p p l i c a n t  

to o b t a i n  a l i c e n s e  in o r d e r  to c a r r y  a c o n c e a l e d  w e a p o n .  

S i m i l a r  to W. V a . C o d e , 6 1 - 7 - 2  [1988], the s t a t u t e  f u r t h e r  

p r o v i d e s  t h a t  an a p p l i c a n t  be of "full age, s o b r i e t y  and 

g o o d  m o r a l  c h a r a c t e r "  as w e l l  as d e m o n s t r a t e  t h a t  the 

c a r r y i n g  of s u c h  a w e a p o n  is n e c e s s a r y  for t he p r o t e c t i o n  of 

the a p p l i c a n t  h i m s e l f ,  his p r o p e r t y  or b o t h  in o r d e r  to be 

so l i c e n s e d .

( F o o tnote C o n t i n u e d )
C o d e  A n n . § 3 5 - 4 7 - 2 - 3  (Burns 1985); Mich. Comp. L a w s  A n n .
§ 2 8. 4 2 6  (West Supp. 1988).

1 8 Ind. C o d e  A n n . § 3 5 - 4 7 - 2 - 3  (Burns 1985); Mich. 
Como. Laws A n n . 2 8 . 4 2 2  (West Supp. 1988).

1 7S e e  not e  10, s u p r a .

1 8 Ind. C o d e  A n n . §'35-47-2-3 (Burns 1985); Mich. 
Comp. Laws A n n . § 2 8 . 4 2 6  (West Supp. 1938).

1 9 Ind. C o d e  A n n . § 3 5 - 4 7 - 1 - 7  (Burns 1985).

W e  f u r t h e r  n o t e  t h a t  Utah, like W e s t  V i r g i n i a ,  
r e q u i r e s  a p p l i c a n t s  for a w e a p o n  l i c e n s e  to h a v e  an 
e m o l o y m e n t  h i s t o r y .  U t a h  C o d e  A n n . § 7 6 - 1 0 - 5 1 3  (Supp. 
1987) .

T h u s ,  our r e s e a r c h  r e v e a l s  that t h e  o n l y  
r e q u i r e m e n t  u n i q u e  to W e s t  V i r g i n i a  is that t he l i c e n s e e  
p o s t  a S 5 000 s u r e t y  bond.
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B a s e d  u pon the f o r e g o i n g ,  we c o n c l u d e  that the 

r i ght to k e e p  a nd bea r  a r m s  g u a r a n t e e d  by  W. V a . C o n s t , art. 

Ill, S 22 is not u n l i m i t e d .  T h e  i n d i v i d u a l’s r i g h t  t.o k e e p  

a nd b e a r  a r m s  and the S t a t e ' s  d u t y ,  under it p o l i c e  power, 

to m a k e  r e a s o n a b l e  r e g u l a t i o n s  for the p u r p o s e  of  p r o t e c t i n g  

the h e a lth, s a f e t y  and w e l f a r e  of  i ts c i t i z e n s  m u s t  b e  

b a l a n c e d .  S e e  P e o p l e  v. B l u e , 190 Colo. 95, 102-03, 544 

P . 2d 305, 3 9 0 - 9 1  (1975). A c c o r d i n g l y ,  the W e s t  V i r g i n i a  

l e g i s l a t u r e  may, t h r o u g h  the v a l i d  e x e r c i s e  o f  its p o l i c e  

power, r e a s o n a b l y  r e g u l a t e  t h e  r i g h t  of a p e r s o n  to k e e p  and 

b e a r  a r m s  in o r d e r  to p r o m o t e  the h e a l t h ,  s a f e t y  a nd w e l f a r e  

o f  all c i t i z e n s  of  this S t ate, p r o v i d e d  that the r e s t r i c­

tions o r  r e g u l a t i o n s  i m p o s e d  d o  n ot f r u s t r a t e  the c o n s t i t u­

tion a l  f r e e d o m s  g u a r a n t e e d  b y  a r t i c l e  III, s e c t i o n  22 of the 

W e s t  V i r g i n i a  C o n s t i t u t i o n , k n o w n  as the " R i g h t  to K e e p  and 

Bear A r m s  A m e n d m e n t . "  H o w e v e r ,  a g o v e r n m e n t a l  p u r p o s e  to 

c o n t r o l  or  p r o h i b i t  c e r t a i n  a c t i v i t i e s ,  w h i c h  m a y  be c o n s t i­

t u t i o n a l l y  s u b j e c t  to s t a t e  r e g u l a t i o n  u n d e r  t h e  p o l i c e  

p o w e r ,  m a y  n ot be a c h i e v e d  b y  m e a n s  w h i c h . s w e e p  u n n e c e s s a r i­

ly b r o a d l y  a n d  t h e r e b y  i n v a d e  t he r e a l m  o f  p r o t e c t e d  f r e e­

doms, suc h  as the r i g h t  to k e e p  a n d  b e a r  a r m s  g u a r a n t e e d  in 

o u r  S t a t e  C o n s t i t u t i o n . See C i t y  of L a k e w o o d  v. P i l l o w , 180 

Colo. 20, 23, 501 P . 2d 744, 745 (1972).

F o r  the f o r e g o i n g  r e a s o n s ,  we a n s w e r  the f i r s t  

c e r t i f i e d  q u e s t i o n  in the n e g a t i v e  a n d  the s e c o n d  in the 

a f f i r m a t i v e  a n d  r e m a n d  thi s  a c t i o n  to the C i r c u i t  C o u r t  of 

M e r c e r  C o u n t y  for f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  this 

o p i n i o n .

2 3



H a v i n g  a n s w e r e d  the c e r t i f i e d  q u e s t i o n s ,  this c ase 

is d i s m i s s e d  fro m  the d o c k e t  o f  t h i s  Court.

C e r t i f i e d  q u e s t i o n s  a n s w e r e d .

24





I

SEVENTEENTH LEGISLATURE 
SENATE JUDICIARY COMMITTEE BILL FILE

BILL NUMBER: S A E L 2 -  A w e n A  Cq n ^ '  • . ,
ABBREVIATED TITLE: *  W 'W v t^

SPONSER^ U /  j Pea.^.^. ORIGINAL RECEIVED: 1- 2 ^
WRITTEN REQUEST TO SCHEDULE REC'D: \ '^C)  FROM: C - f  —
SPONSER'S STATEMENT REC'D:________ FROM: ___________ ____
SECTIONAL ANALYSIS RQST'D:________ FROM: _________________
SECTIONAL ANALYSIS RECEIVED:_________
FISCAL NOTE (ORIGINAL)

RQST'D O F :__________________ REC'D FROM: , DATE: I 2  *1 -<*? \ U &
RQST'D O F :___________________REC'D FROM: L j  , * > D ATE:2 - < T - ^  e9^>
RQST'D O F :__________________ REC'D FROM :___________  D ATE: _

FISCAL NOTE (C.S.)
RQST'D O F :_______________  REC'D FROM :__  D ATE:________
RQST'D O F :_______________  REC'D FROM:__  DATE:_____
RQST'D O F :_______________  REC'D FROM :__  D ATE:________

FIVE DAY IIOTICE GIVEN:__________  NOTICE OF HEARINGS GIVEN:_______
COMMITTEES OF REFERRAL: FIRST:Oq^ uk^  SECOND: -  THIRD: —

COMMITTEE ACTION
DATE:

\ \ w i -  i l c f i i  cru - e ^  - __________
t - Z - ___ )Q i.fc 3 *^ 7 .c L . L  (

   s . J e 1 z  /  C . S
 <w. . .  S ~

PERSONS TO BE NOTIFIED OF HEARING
T>”? ^  \

1.S P O N S O R ^ ' ^ 6 _______________
2. AGENCY Lt 7. ________________
3- L<x. ia> ___________________ 8. __________________
4. fXr-'V ( t in~ ________  9. __________________
5. 10.

vAa-sa. 2 ^v« a JL :/v  ~  R -  -** (X  ‘A  I W



FISCAL N O T F

Rovlslon Dalo: 01/29/91_____________

Title: Amendment: t o  C o n s t i t u t i o n

S T ATE OF A L A S K A
1991 LEGISLATIVE SESSION

BILL NO. SJR2

R e p e a l  R e g u la t i o n s  bv L e g i s l a t u r e  
Sponsor: S e n a t o r  F i s c h e r __________

_  Department Affected: Of f i c e  o f  t h e  G o v e r n o r  -  E l e c t i o n s
_  DHU:___ E l e c t i o ns_______________________________________
_ Component:  H  -  F r l m a r y  and G e n e r a l  E l e c t i o n s

Requestor: J u d i c i a r y C O M P O N E N T  S E R I A L  NO. 0 o>

Expenditures/Revenues: (Thousands ol Dollars)

O P E R A T I N G FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L 2.2* •

SUPPLIES

E Q U I P M E N T

L A N D  & S T R U C T U R E S

G R A N T S .  CLAIMS

M I S C E L L A N E O U S •

T O T A L  O P E R A T I N G 2.2*

C A P I T A L

| R E V E N U E

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D 2.2*

F E D E R A L  F U N D S
»

O T H E R

T O T A L 2.2*

POSITIONS:

FULL-TIME l , \

PA R T - T I M E

T E M P O R A R Y

I*,*

Estimate of current year lmpact:_ -0-

ANALYSIS: (Attach a separate paae if necessary.) * T h i s  f i g u r e  c o v e r s  c o s t  o f  i n c l u s i o n  o f  i n f o  
m a t io n  a b o u t  t h i s  i s s u e  i n  t in  O f f i c i a l  E l e c t i o n  F a m p h le t  as r e q u i r e d  by  AS 1 5 . 5 8 ,  and 
p ro g ra m m in g  f o r  D a ta V o te  c o u n t i n g  o f  v o t e s  c a s t  on t h i s  m e a s u re .  H o w e v e r ,  o n l y  4 
m easu res  can  be p r i n t e d  on a s i n g l e  b a l l o t  c a r d .  S h o u ld  t h i s  m easu re  r e q u i r e  p r i n t i n g  
an a d d i t i o n a l  b a l l o t  c a r d ,  th e  f i s c a l  im p a c t  w o u ld  b e :  5 3 . 4 .

t*
I,

Prepared By: 

Division: __

. .Inda E dp .ew orth , I n f o r m a t i o n  O f f i c e r  
D i v i s i o n  o f  E l e c t i o n s

Approved by Commissioner:

Agency: D i v i s i o n  o f  E l e c t i o n s

Phono: 4 4 5 -441t

Dalo: _-Ql/29/.91.

Dale: / - ? 9 '
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, &  Impacted Agoncy(les).

Rev 10/90 Pago 1 of___1_



Senator Paul Fischer while in Junoau
Senate District D p 0 ' Box v

A l a s k a  S t a t e  L e g i s l a t u r e

Box 784 Juneau, Alaska 99811
Soldotna, Alaska 99669 (907)465-3791
(907) 262-9420 W O f  f

262-9269 JLULC yDCLlkiLC

M E M O R A N D U M

TO: S e n a t o r  R i c k  H a l f o r d ,  C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  

S e n a t e  J u d i c i a r y  C o m m i t t e e  m e m b e r s

F R O M :  S e n a t o r  P a u l  F i s c h e r ^ 4 ! ' î̂ />'',
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B A L L O T  P R O P O S I T I O N  N O .  1

L E G I S L A T I V E  A N N U L M E N T  O F  R E G U L A T I O N S
Const itu t iona l Amendmen t

(Committee Substitute for House Joint Resolution No. 82 Amended)

SUM M A RY
(As it will appear on the November 4, 1980 General Election Ballot)

This proposal would permit the legislature to annul, by adopting a resolution; regulations adopted by state 
agencies. Annulment of regulations by resolution was authorized by the First State Legislature in 1959; however, 
in 1 980 the Alaska Supreme Court held that the constitution permits the legislature to annul a regulation only 
by passing a bill, which requires three readings of the bill and a roll call vote which is recorded. The procedures
for adopting resolutions are governed by legislative rules and require only the approval of the resolution by voice
vote of a majority of both houses. A  bill passed by the legislature annulling a regulation could be vetoed by 
the governor or repealed by referendum. A  resolution annulling a regulation could not.

BALLOT FO R M :

A vote " F O R "  adopts the amendment.
A vote "A G A IN ST " rejects the amendment.

FOR □
AG AIN ST □

VOTE C A ST BY M E M B E R S  OF 1 1 T H  STATE LEGISLATURE ON FINAL PASSAGE
Senate (20 members): Yeas 1j3 Nays .0. Absent or Not Voting

House (40 members): Yeas 36^ Nays 0. Absent or Not Voting 4_

LEGISLATIVE AFFAIRS AGENCY  SUM M A RY
(As required by law)

This proposal would add a new section, section 22, to Article II of the state constitution. If adopted, the proposal 
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department 
or agency. In order to annul a regulation, the legislature could adopt a concurrent resolution by approval of the 
resolution by majority vote of the membership of each house of the legislature. The resolution specifies the date 
on which the annulment of a regulation would take effect.

FULL TEXT OF PROPOSED  CONST ITUT IONAL  AM ENDM ENT
SECTION 22. AN N ULM EN T O F REG U LA TIO N S. The legislature by a concurrent resolution approved by a 

majority vote of the membership of each house may annul a regulation adopted by a state department or agency. 
The annulment of the regulation is effective on the date the concurrent resolution is approved by both houses 
unless the concurrent resolution specifies a different date.
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S T A T E M E N T  IN F A V O R  O F  B A L L O T  P R O P O S I T I O N  N O .  1

The legislature, when it writes a law, cannot foresee all 
of the possible details involved in carrying it out. The appro­
priate administrative agency is therefore allowed to write 
regulations which spell out wh o  does what, when, where, 
and how. If the agency does no more than this no problem 
is created.

Unfortunately agency regulations are not always consistent 
with the intent the legislature had in passing the law. S o m e­
times an agency will get carried away and put out regulations 
that cause an unnecessary burden for the citizens. The First 
State Legislature realized this and provided a simple solution. 
The legislature could, by a concurrent resolution passed by 
a majority of each house, annul an administrative regulation. 
Such a resolution is not subject to the governor s veto.

The Alaska Supreme Court recently held, in a 3-2 decision, 
that the legislature must use a bill rather than a resolution 
to annul administrative regulations. But a bill is subject to

the governor s veto. The governor can hardly be expected 
to approve a bill overruling his subordinates, who put out 
the regulation in the first place. The present governor has 
already vetoed one such bill.

The court ruling gives agency regulations equal standing 
with laws, even  th o u g h  no  s in g le  p e rs o n  e le c te d  b y  th e  vo te rs  
has a p p ro v e d  them .

Our government is wisely based on dividing power among 
the three branches: legislative, executive and judicial. The 
current situation gives entirely too much power to the execu­
tive branch. Your approval of this constitutional amendment 
will restore the better balance under which the state operated 
from 1961 to 1980.

— Charles H. Parr
Chairman. House Judiciary Committee 
Alaska State Legislature

S T A T E M E N T  A G A I N S T  B A L L O T  P R O P O S I T I O N  N O .  1
This is still another proposal by the legislature to free itself 

from the checks and balances of our constitution. Under the 
constitution, the legislature has all the power it needs to make 
laws and annul administrative regulations. This proposal does 
not aid the public in any way. What it does is allow the legisla­
ture to exercise its power to annul regulations in disregard 
of the constitutional requirements that each bill have a single 
subject, that each bill have three readings in each house, 
and that there bo a recorded vote of the ayes and nays on 
final passage. It wou'd also free the legislature from the exec­
utive veto and it would allow it to ignore the prohibition 
against special and local legislation.

The Alaska Supreme Court has recently ruled that the legis­
lature must abide by the constitution's checks and balances 
on its power whenever it exercises that power, including 
when it acts to annul regulations. This amendment is intend­
ed to overrule the court's decision and erode the constitu­
tion's safeguards. It aids legislators, not the public, and it 
should be rejected.

— Katherine D. Nordalo
Dologate to the Alaska

Constitutional Convention. 
1955-1956

A rg u m e n ts  p r in te d  o n  th is  p a g e  are the  o p in io n s  o f  the  a u th o rs  a n d  have  n o t  been  c h e c k e d  fo r  a c c u ra c y  b y  a ny  o ff ic ia l a g e n c y
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____________ M E A S U R E  N O .  1

Constitutional Amendment

LEGISLATIVE ANNULMENT O F  ADMINISTRATIVE REGULATIONS
(1983 Legislative Resolve No. 15 (SCS HJR 5(Jud]))

SUMMARY
(As it will appear on the November 6, 1984 General Election Ballot)

This amendment of the Alaska Constitution would permit the legislature to annul executive-branch regulations by 
passing . esolution. The annulment would become effective 30 days after passage by the legislature, unless the 
resolution sets a different date. The resolution must have three readings in e a:h house on separate days, except that it 
may be advanced from second to third reading on the same day by a three-lourths vote of the house considering it. The 
resolution must receive approval of a majority of the membership of each house. The yeas and nays on final passage 
must be entered in the legislative journals. The resolution is not subject to ve :o by the governor, and it is not subject to 
repeal by referendum.

BALLOT FORM:
A  vote "FOR" adopts the amendment.
A  vote "AGAINST' rejects the amendment.

FO R D  
AGAINST □ 

VOTES CAST BY MEMBERS OF THE 13TH STATE LEGISLATURE ON FINAL PASSAGE

Senate (20 members): Yeas 19 NaysO Absent or Not Voting 1
House (40 members): Yeas 34 Nays 2 Absent or Not Voting 4

LEGISLATIVE AFFAIRS A G E N C Y  SUMMARY
(As required by law)

This proposal for a constitutional amendment would allow the legislature to annul a regulation adopted by a state 
department or agency by concurrent resolution. The annulment is effective thirty days after the date the concurrent 
resolution is approved by both houses unless the resolution specifies a different date. Adoption requires three readings 
in each house on three separate days except it may be advanced from second to third reading on the same day by 
concurrence of three fourths of the membership of the house considering it. Adoption requires approval by a majority 
vote of the membership of each house. The vote on final passage must be entered into the journal.

FULL TEXT OF  P R O P O S E D  CONSTITUTIONAL AMENDMENT
(This amendment would add the following section to article II of the Alaska Constitution.)

SECTION 22. A N N U L M E N T  O F  REGULATIONS. The legislature by concurrent resolution m ay annul a regulation 
adopted by a state department or agency. The annulment of the regulation is effective thirty days after the date the 
concurrent resolution is approved by both houses unless the concurrent resolution specifies a different date. The 
concurrent resolution requires three readings in each house on three separate days, except that it may be advanced 
from second to third reading on the same day by concurrence of three-fourths of the house considering it, and approval 
by a majority voteof the membershipof each house. The yeas and nays on final passage shall be entered into the journal.
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S T A T E M E N T  I N  F A V O R  O F  B A L L O T  M E A S U R E  N O .  1

Voters who have ever experienced irritation or anger as a result ol a problem they have had with state regulations should vote in 
favorof Ballot Measure No. 1. While many regulations do conlorm to and support state laws, thoreareoccasionally regulations 
which are imposed that go beyond the intent of the law and cause undue hardship on our citizens. These regulations often 
make no sense at all, state agency people are often at a loss to explain the meaning or sense of the regulations, and yet the 
state agencies involved continue to enforce them, and voters are powerless to change them.
The Alaska Constitution, patterned essentially upon the Constitution of the United States and the experience of the other 
states, provides a system of checks and balances among the three branches of government, and further entitles the people to 
their own checks and balances through the voting booth, the initiative process, and final authority over amendments to the 
constitution. The one major areaofgovernment that is currently not directly accessible to the people's checks and balances is 
the very consideiable volume of administrative regulations which are written by the state agencies in the executive branch of 
government.
These regulations deal with every aspect of government and our lives: fish and game, education, health and social services, 
traffic, land development, utilities, taxes: the list is endless. And once the regulationsgo into effect, they have ail the force of law. 
The problem is, that unlike the situation that occurs with laws, the agency people who make and enforce regulations are not 
subject to voter approval at election time: they are either appointed by the governor or by his commissioners.
While the legislature is often made aware of foolish bureaucratic requirements by unhappy constituents, it is almost powerless 
to do anything about them, Currently, to annul a regulation, the legislature must pass a new bill which is then subject to veto by 
thegovernor. This puts thegovernorin the powerful position of being able tostopabill that woula overturn a regulation made by 
his own subordinates.
It was never intended by the framers of our State Constitution that any governmental body except the legislature have the 
power to make laws. Yet, bad regulations have been written, on occasion by state agencies, which go beyond the letter and 
intent of the law as passed by the legislature and in effect create law on their own.
This measure would provide a reasonable avenue for annulment of bad regulations. It would allow your elected representa­
tives in the legislature, through a majority vote of both houses, to annul regulations in the same way they pass any legislative 
bill, except it would not be subject to veto by the governor, who clearly has a biased position in the matter.
The House Joint Resolution which created the ballot measure had bi-partisan sponsorship during the last legislative session, 
and was passed with near-unanimous support by Ixoth houses of the legislature.

— Mike Szymanski, 
State Representative

S T A T E M E N T  O P P O S I N G  B A L L O T  M E A S U R E  N O .  1

This proposed amendment to the Alaska Constitution is very similar to the one proposed in 1980 and rejected by the voters
82,010 to 58,808. Although Ihe present version includes some improvements over the 1980 version, it is another attempt by 
the legislature to concentrate governmental power in its own hands.
Under the current constitution and statutes, the legislature has all the power it needs to make laws and to limit or guide the 
adoption of administrative regulations. The regulations are adopted to implement statutes. This proposal would enable 
legislators to use a law-making procedure that is not subject to veto by the governor or repeal by referendum, and that could be 
used to ignore the prohibition against special and local legislation.
The constitution now provides for a balance of power among the legislative, executive, and judicial branches of the govern­
ment. This balance requires a blending or sharing, as well as a dividing, of governmental responsibilities. If this constitutional 
amendment were to be approved by the voters, it would enable the legislature not only to write the laws, as has traditionally 
been the legislature's function, but it would also enable the legislature to act in place of the courts in deciding whether the 
executive has lawfully executed the laws when adopting a regulation: and it would empower the legislature to act in place of the 
executive by nullifying a specific executive-branch decision.
The annulment is like a repeal. In using this expedited procedure to annul a regulation, the legislature would act oriiy in a 
negative way. It would not be providing the sort of policy guidance and direction that is appropriate to its law-making function. 
And it would not be providing the thoughtful analysis necessary to solve a problem. The legislature would be saying to the 
agency "your decision to adopt that regulation is wrong". But it would not be telling the agency what would be right. This is 
especially troublesome when dealing with a complex subject. Without any guidance beyond the statute that the executive 
branch agency was trying to implement in the first place, the agency is left with only the option to guess again. That is neither an 
efficient nor an appropriate way to run the government.
The Alaska Supreme Court has ruled that the legislature must abide by the Constitution's checks and balances on its power 
when it exercises that power, including when it acls to annul regulations. The present proposal is intended to overrule the 
court's decision. Asargued four years ago, when the voters rejected the 1980 proposal, this amendment would aid legislators, 
not the public, and it should be rejected.

— Katherine D. Nordale,
Delegate to the Alaska Constitutional Convention. 1955-1956
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B A L L O T  M E A S U R E  N O .  2
Constitutional Amendment
Legislative Annulment of Administrative Regulations 
(1986 Legislative Resolve No.  60 HC S  SJR 40 (Jud) a m  H)

BALLOT LANGUAGE
(A s it w ill appear on the November 4, 1986, General 

E lection Ballot)

T h is  amendment o f the Alaska C on stitu tion  
would permit the legislature to annul executive branch 
regulations by passing a resolution that is not subject 
to veto by the governor or repeal by referendum. T h e  
annulm ent would become effective 30 days after pas­
sage by the legislature, unless the resolution sets a dif­
ferent date. The  reso lution must have three readings in 
each house on separate days, except that it may be ad­
vanced from second to third reading on  the same day 

by a three-fourths vote o f the house considering it.
T h e  reso lution must receive approval o f a majority of 
the membership o f each house. T h e  yeas and nays on 
final passage m ust be entered in  the legislative 
journals.

A vote “FOR" adopts 
the amendment.

A vote “AGAINST" 
rejects the amendment.

F O R D  

AGAINST □

VOTES CAST BY ME MB ER S OF  
T H E  1 4T H  ALASKA LEGISLATURE 
O N  FINAL  PASSAGE

H ouse:

Senate:

Yeas 31
Nays 4
A bsent or Not Voting 5

Yeas 17
Nays 0

A bsent or Not Voting 3

LEGISLATIVE AFFAIRS 
AGENCY SUMMARY

(H C S  S JR  40 (Jud) am H)

T h is  proposal for a constitutional amendment 
would allow the legislature to annul a regulation adop­
ted by a state department o r agency by its adoption o f 
a concurrent reso lution. U nder the present prov isions 
o f the constitu tion , the legislature may annul a regula­
tion on ly  by the enactment o f a bill that is  subject to 
the veto o f the governor; if the governor vetoes the 
b ill, the constitu tion  now requires a rwo-thirds affirma­

tive vote o f the legislature assembled in jo in t se ssion  
to override the veto.

If  the legislature adopts a oncurrent reso lution to 

annul a regulation under the authority proposed here, 
the annulm ent would be effective thirty days after the 
date the concurrent resolution is approved by both 

houses unless the resolution specified a different date. 
T h e  concurrent resolution would not be subject to the 

veto o f the governor. Adoption would require three 
readings in  each house on three separate days except 
that it may be advanced from second to third reading 
on  the same day by the concurrence o f three-fourths 
o f the m em bership o f  the house considering it. Adop­
tion would require approval by a majority vote o f each 
membership o f  each house. T h e  vote on final passage 

must be entered into the journal.

F U LL  T E X T  OF  PROPOSED 
C O N S T I T U T I O N A L  A M E N D M E N T
(T h is  amendment would add the following section  to 
article I I  o f the Alaska C onstitu tion .)

S E C T IO N  22. A N N U L M E N T  O F  R E G U L A ­
T IO N S .  T h e  legislature by concurrent resolution may 
annul a regulation adopted by a state department or 
agency. T h e  annulm ent o f the regulation is  effective 

thirty days after the date the concurrent reso lution is 
approved by both houses unless the concurrent reso lu­
tion specifies a different date. T h e  concurrent resolu­
tion requires three readings in  each house on  three 
separate days, except that it may be advanced from se­
cond to third reading on the same day by concurrence 
o f  three-fourths o f the house considering it, and ap­
proval by a m ajority vote o f the membership o f each 

house. T h e  yeas and nays on final passage sha ll be 
entered into the journal.
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B A L L O T  M E A S U R E  N O .  2

STATEMENT IN  SUPPORT OF 
BALLOT MEASURE NO. 2

The issue is basically simple: should bureaucrats or
f.he Legislature be the ultimate lawmaking authority?

A ll 60 members of the Legislature HO House and 20 
Senate) are elected by the people. They are al! voted in­
to, and ouc of, office by individual voters. The Alaska 
C onstitu tion  says, "T h e  legislative (i.e., lawmaking) power 
ot the State is vested in a Legislature consisting o f a Sen­
ate. .and a House o f Representatives.. . "  Th e  Legislature 
proposes, considers, and enacts laws, known collectively 
as the Alaska Statutes (if general and permanent) or as 
ihe Session  Laws o f Alaska (if specific and temporary).

A ll bureaucrats who promulgate (i.e., enact and en­
force) regulations (theoretically, to put laws into effect) 
are in the Executive Branch, headed by the Governor. 
Bureaucrats are not voted into office and thus cannot be 
removed bv the people. Instead, bureaucrats are hired by 
the Governor o r by h is/he r appointees, and thus can 
only be removed from office by the Governor or by 
somebody answerable to him /her. However, the regu­
lations promulgated by the bureaucrats, known collec­
tively as the Alaska Administrative Code, have the force 
of law and affect all o f us, sometimes adversely.

What can be done about a law that's bad? It can be 
repealed by the Legislature or, in some cases, by the peo­
ple directly via an initiative petition.

What about a regulation that's bad? It can only be 
repealed by the bureaucrats who promulgated it, up to 
and including the Governor. I f  the Legislature tries to re­
peal a regulation by passing a b ill, the Governor will al­
most certainly (and always has, in the past) veto the bill 
so that the bad regulation stays in full force and effect.

Now, if  the Legislature had the power to repeal regu- 
'ations by passing a concurrent resolution (instead of a 
bill), then the resolution could noc be vetoed by the 
Governor. T h u s, the Legislature would be able to get rid 
of bad regulations, which in effect it cannot do now.

Would th is give the Legislature too much power? Not 
hardly. S ince  the Legislature already has full power to 
enact laws, why shouldn’t it have full power to repeal all 
laws, including regulations?

W hy do Governors and bureaucrats oppose giving 
the Legislature such regulatory repeal power? Because 
Governors and their handpicked bureaucrats, which are 
answerable o n ly  to the Governor (and cannot be re­
moved by the people, which can remove Legislators), 
don’t want to lose the power they now have to promul­
gate and enforce any regulation they want. It’s that simple.

If you feel that the Legislature should have the 
power to repeal regulations via concurrent resolution (not 
vetoable by the Governor), vote FO R the ballot measure.
If you feel that bureaucrats should be the ultimate law­
making authority, vote otherwise.

I recommend that you vote FO R . Only in  this way 
will we realistically be able to get rid of bad regulations.

A n d re  M a frou  
State Representative

'3

STATEMENT OPPOSING 
BALLOT MEASURE NO. 2

For the third time in six  years, the legislature insists 
on confronting the voters with a proposed constitutional 
amendment giving the legislature a short-cut to law-mak­
ing—another attempt by the legislature to concentrate 
governmental power in its own hands. The voters reject­
ed a similar proposal in 1980 and the identica l proposal 
in 1984. It should be rejected again.

Under the current constitution and statutes, the leg­
islature has all the power it needs to make laws and to 
limit or guide the adoption o f administrative regulations. 
Regulations are adopted to implement statutes. They have 
the force o f law. A nnulling  them changes the law. T h is  
proposal would enable Lgislators to use a law-making 
procedure that is not subject to veto by the governor or 
repeal by referendum, and that would be used to ignore 
the prohibition against special and local legislation.

The constitution now provides for a balance of pow­
er between the legislative, executive, and judicial branches 
o f the government. T h is  balance requires a blending or 
sharing, as v/ell as a dividing, o f governmental responsi­
bilities. If  th is constitutional amendment were to be ap­
proved by the voters, it would enable the legislature noc 
only ro write the laws, as has traditionally been the legis­
lature's function, but it would also enable the legislature 
to act in place o f the courts in deciding whether the ex­
ecutive has lawfully executed the laws when adopting a 
regulation, and it would empower the legislature to act 
in place o f the executive by reversing a specific execucive- 
branch decision.

In its intent statement accompanying this proposal, 
the legislature admitted that the "difficulty in achieving 
(the two-thirds] majority [to override a veto] in opposi­
tion to the governor and the governor's administration 
has led the legislature to propose this amendmene." In 
other words, the fear that the governor might veto a bill 
and chat not enough legislators would agree to override 
that veto prompted this short-cut approach to law-mak­
ing. That fear overlooks the governor's accountability to 
the voters throughout the state.

The annulment is like a repeal. The legislature would 
act only in a negative way. It would not be providing the 
sort o f policy guidance and direction that is appropriate 
to its law-making function. The  legislature would be say­
ing to the agency "vour decision to adopt chat regulation 
is wrong." But it would noc be telling the agency what 
would be right. T h is  is especially troublesome when deal­
ing with a complex subject. Without any guidance beyond 
the statute that the executive-branch agency was trying 
to implemenc in the first place, che agency is left with 
only the option to guess again. That is neither an effi­
cient nor appropriate way to run the government.

The Alaska Supreme Court has ruled that the legis­
lature must abide by the constitution's checks and balan­
ces on its power, including when it acts to annul regula­
tions. The present proposal is intended to overrule the 
court's decision. A s mentioned when the voters rejected 
the 1980 and 1984 proposals, this amendment would aid 
legislators, not the public, and it should be rejected.

Katherine D. Nordale 
Delegate ro the Alaska 

Constitutional Convention, 1955— 1956



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Paul Fischer 
Senate D istrict D 
Box 784
Soldotna, Alaska 99669 
(907) 262-9420 W 

262-9269

While in Juneau
P.O. Box V
Juneau, Alaska 99811 
(907)465-3791

State Senate

M E M O R A N D U M

TO: S e n a t o r  R i c k  H a l f o r d ,  C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e

F R O M :  S e n a t o r  P a u l  F i s c h e r

S U B J E C T :  S e n a t e  J o i n t  R e s o l u t i o n  2

( r e p e a l  o f  r e g u l a t i o n s  b y  t h e  l e g i s l a t u r e )

D A T E :  J a n u a r y  23, 1 9 9 1

I w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  t h e  a b o v e  r e f e r e n c e d  r e s o l u -  
t i o n  f o r  a h e a r i n g  b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  a t  y o u r  
e a r l i e s t  p o s s i b l e  c o n v e n i e n c e .

A s  a y o u  a r e  a w a r e ,  t h i s  s u b j e c t  h a s  b e e n  b e f o r e  u s  b e f o r e  a n d  
h a s  e v e n  a p p e a r e d  o n  t h e  b a l l o t  a c o u p l e  o f  t i m e s .  L a s t  s e s s i o n  
i t  p a s s e d  t h e  S e n a t e  w i t h  o n l y  1 d e s c e n d i n g  v o t e .

I t  w o u l d  b e  m y  d e s i r e  t o  g i v e  t h e  v o t e r s  a c h a n c e  t o  d e c i d e  o n  
t h i s  i s s u e  a g a i n ,  h o p e f u l l y  w i t h  a m u c h  b e t t e r  c a m p a i g n  p r o m o t i o n .

Y o u r  c o n s i d e r a t i o n  w o u l d  b e  g r e a t l y  a p p r e c i a t e d .

P A F / s g n



D R A F T  A M E N D M E N T  T O  S E N A T E  J O I N T  R E S O L U T I O N  NO. 2
( r e p e a l  o f  r e g u l a t i o n s  b y  t h e  l e g i s l a t u r e )  

P R O P O S E D  BY: S e n a t o r  F i s c h e r

P a g e  1, l i n e  10: A d d  n e w  Sec. 2 t o  rea d :

* S e c .  2. I N T E N T ,  (a) T h e  l e g i s l a t u r e  i n  p r o p o s i n g  t h i s  

c o n s t i t u t i o n a l  a m e n d m e n t ,  is s e e k i n g  t h e  a b i l i t y  t o  a n n u l  

r e g u l a t i o n s  a d o p t e d  b y  a s t a t e  d e p a r t m e n t  o r  a g e n c y  w h e n  

a m a j o r i t y  o f  t h e  l e g i s l a t u r e  b e l i e v e s  t h e  r e g u l a t i o n  m a y  

h a v e  a n  a d v e r s e  e f f e c t  o n  t h e  p u b l i c  o r  t h e  r e g u l a t i o n  d o e s  

n o t  r e f l e c t  t h e  i n t e n t  o f  t h e  l a w s  p a s s e d  b y  t h e  l e g i s l a t u r e .

(b) I n  t h e  p r e p a r a t i o n  o f  i t s  n e u t r a l  s u m m a r y  u n d e r  

A S  1 5 . 5 8 . 0 2 0  ( 6 ) ( C ) , t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  

c o n s i d e r  i n c l u s i o n  o f  t h e  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  

c o n t a i n e d  i n  (a) o f  t h i s  s e c t i o n .

(c) I n  t h e  p r e p a r a t i o n  o f  t h e  t r u e  a n d  i m p a r t i a l  s u m m a r y  o f  

t h e  a m e n d m e n t  u n d e r  A S  1 5 . 5 0 . 0 2 0 ,  t h e  l i e u t e n a n t  g o v e r n o r  s h a l l  

c o n s i d e r  i n c l u s i o n  o f  t h e  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  c o n t a i n e d  

i n  (a) o f  t h i s  s e c t i o n .

R e n u m b e r  r e m a i n i n g  S e c t i o n  a c c o r d i n g l y .

2 ^
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SENATE COMMITTEE REPORT
^  IRST COMMITTEE OF REFER^L

DATE: 1 /2 1 /9 1

Date o f  5-Day N otice : i h l
(in a c c o r d a n c e  w i t h  U n i f o r m  R u l e  23)

• I ' ' îi »

J u d i c i a r y  C o m m i t t e e  c o n s i d e r e d

FURTHER: F in a n c e

D A T E  T U R N E D  J  /  /
I N T O  O F F I C E :  J j ,

S E N A T E  J O I N T  R E S O L U T I O N  NO. 4

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  
r e q u i r i n g  l e g i s l a t i v e  c o n f i r m a t i o n  f o r  m e m b e r s  o f  t h e  g o v e r n i n g  b o a r d s  o f  
t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  a n d  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n .

and recommended: 

[ / f  rep lace  with cs -s :n t j  C T u - b )

/::•*> -v

[ ] attached amendment(s)

[ 3 ______________________________

] do pass  

do not pass

[ ] same t i t l e  
new t i t l e

l e t t e r  o f  in te n t  adopted

[ 3 no recommendation

rV&vVjfti r 1 I n d i v i d u a l  -ronntnmi[ ] in d iv id u a l recommendations
W 0 ' -[ ] furth er  r e fe r r a l  to

ATTACHES NEW FISCAL NOTE(S)s 
■v v '• ' Department (s ) /D a te :

‘\v;;.-f-' C ] f i s c a l  n o te (s )

E !*<A \  lLqJ 3 .

] appropriation-no f i s c a l  note

Department(s)/Date: 

[ ] zero f i s c a l  n o te ( s ) _____________

[ ] Governor's b i l l  w / f i s c a l  note

2 ___________________

ndation . .,v _
. .r-c-'



 ̂ F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I ^  N O .  S J R  4

1 9 9 2  L E G I S L A T I V E  S E S S I O N

Revision Date: 01/13/92________________________________Department Affected: Office of the Governor-Elect ions
Title: Amendment to the Constitution RE: Legislature to Confirm BRU: Division of Elections_________________________
Rnltrond and Permanent Fund Boards Component: 11-Primary and General Elections
Sponsor: Senator Kerttula______________________________  _______________________________________
Requestor: Senate_Judiciary____________________________

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars) ' '

n n ? _ 2 - _  .

OPERATING FY 93 FY OA FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2.2* 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 2.2* 0 0 0 0 0

| CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 2.2* C 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 2.2* 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: 0
ANALYSIS: (Attach a separate page if necessary.) * This figure covers cost of inclusion of information about this issue in
the Official Elections Pamphlet as required by AS 15.58, and programming for DataVote counting of votes cast on this measure. 
However, only A measures can be printed on a single ballot card. Should this measure require printing an additional ballot 
card, the fiscal impact would be: 53.A.

Prepared by: Elizabeth Ziegler, Deputy_Director_____________________ Phone: A65-A611
Division:__ Elections_____________________________________   Date: 01/15/92

Approved by Commissioner: ( * » t  ^ a J T ' A .
Agency: Office of the Governor Date: /O / - - *^2

D istribution (by preparer): Leg. F in ., Legislative Sponsor, Requestor, 0M3/DBR, Gov. Legis. O fc., & Impacted Agency(ics).

Rev 10/07/91 Page 1 of .
SJRA.FN2



H S C A L  M UTE

S T A T E  O F  A L A S K A
1 9 9 2  L E G IS L A T IV E  S E S S IO N

Revision. Date: ________________________

Title: Amending the Constitution

BILL N O .  SJR A

Deportment Affected: AK Permanent Fund Corporation

BRU; Alaska Permanent Fund Corporation

requiring legislative confirmation for Component: 
Permanent Fund C o r p o r a t i o n  board members 
Sponsor: Kprf-n T T a    ________

AK Permanent Fund Corporation

Requestor: Judi c i a r y  Committee C O M P O N E N T  SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoBars)

P E R S O N A L  SERVICES

T R A V E L ______________

C O N T R A C T U A L

SUPPLIES_____________

E Q U I P M E N T __________

L A N D  &  S T R U C T U R E S  

G R A N T S .  C LAIMS

M I S C E L L A N E O U S

CAPITAL - 0 - - 0 - -0 - - 0 - - 0 - - 0 -

REVENUE 

F O N D  SOURCE:

FUNDING: (Thousands of DoBars)

G E N E R A L  F U N D

F EDERAL F U N D S

O T H E R

F U N D  SOURCE:

POSITIONS:

FULL-TIME

PART-TIME

Estimate of current year impact:

Prepared By: / U  0 / --------  Rhpne: (907) 463-2047

Division: S ? X q ^ n ^ ? p r^ ln A n r - f ru n n "h n r^ o r I t r o n  _ 'D a te :  2 /3 /9 2 __________

Approved by Commissioner 

Agency: Alaska Permanent Fund C o r p o r a t i o n ______________  Date: 2/3/92

D btribubon  (by p rspararl: L ag . Fin.. L*gi»l*uv» Sponaor. R oqucttcx . OM8/D8R, G ov. Lagi*. O fc., & Im pacted  A gancylieal.

R«v 10 /7 /91  P*0a _____0< ■

OPERATING FY 93 FY 9 4 FY 95 FY 96

T O T A L  OPERATING

T O T A L

T E M P O R A R Y

ANALYSIS: {Attach a separate page if necessary.)



Alaska State Legislature
S E N A T E

Official Business B.O. Box V
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

TO: Senator Rick Halford
Chairman, Senate Judiciary Committee

FROM: Senator Jay Kerttula

SUBJECT: SJR 4 - Legislative Confirmation of Permanent Fund
and Railroad Boards

DATE: February 19, 1992

I would appreciate it if you would reschedule SJR 4, p?8posing a 
constitutional amendment to require legislative confirmation of the 
members of the boards of the Permanent Fund Corporation and 
Railroad Corporation.

Thank you for your attention to this request.

JK:pt



Alaska State Legislature

Official ISusiucss

P.O. Uo\ V
Slate Capitol

Jmieaii, Alaska *>*>811

M E M O R A N D U M

TO: Senator Rick Halford . x
Chairman, Senate Judiciary Committee

FROM: Senator Jay Kerttula

SUBJECT: SJR 4 - Legislative Confirmation of Permanent Fund
and Railroad Boards

DAiE: January 15, 1992

I would appreciate it if you would schedule SJR 4, proposing a 
constitutional amendment to require legislative confirmation of the 
members of the boards of the Permanent Fund Corporation and 
Railroad Corporation.

I am attaching my previous request of February I, 1991, together 
with some additional back-up and hope you will give favorable 
consideration to this request.

JK:pt



Alaska State Legislature
S E N A T E

O ffic ia l Business P.O. Box V
State Capitol

Juneau, Alaska ‘)‘>8II

M E M O R A N D U M

TO: Senator Rick Halford
Chairman, Senate Judiciary Committee

FROM: Senator Jay Kerttula

SUBJECT: SJR 4 - Legislative Cttajirljnation of Permanent Fund
and Railroad Boards

DATE: January 14, 1992

I would appreciate it if you would schedule SJR 4, proposing a 
constitutional amendment to require legislative confirmation of the 
members of the boards of the Permanent Fund Corporation and 
Railroad Corporation.

I am attaching my previous request of February I, 1991, together 
with some additional back-up and hope you will give favorable 
consideration to this request.

JK:pt



A l a s k a  S t a t e  L e g i s l a t u r e

P.O. Uitx v
State Capitol

Ol'tldul Business Juneau, Alaska 99811

M E M O R A N D U M

TO: Senator Rick Halford, Chairman
Senate Judiciary Committee

FROM: Senator Jay Kerttula

SUBJ: SJR 4 -- Legislative Confirmation
of Permanent Fund and Railroad Boards

DATE: February 1, 1991

I would appreciate it if you would schedule SJR 4, proposing a 
constitutional amendment to require legislative confirmation of the 
members of the boards of the Permanent Fund Corporation and 
Railroad Corporation.

The Alaska Constitution requires legislative confirmation of 
the members of any board or commission which is the head of a 
principal department or a regulatory or quasi-judicial agency. 
Legislative Counsel issued an opinion this interim that only those 
officers expressly mentioned in the Constitution are subject to 
legislative confirmation. Citing Bradner v. Hammond, counsel 
concluded that the legislature is not free to add to the list of boards 
of commissions subject to confirmation.

The Permanent Fund Corporation invests extremely large 
amounts of state funds, and the corporation's decisions have a 
tremendous impact on the Alaska economy, as well as on individual 
Alaskans. As of January 31, 1990, the permanent fund corporation 
was managing over $11 billion in state funds. The Alaska Railroad 
Corporation, which is a vital link in our statewide transportation 
system, is an agency which is virtually independent of any state



control. Legislative oversight regarding the Alaska Railroad 
Corporation is limited to budget determinations. I believe it is a 
telling point that the most recent information available to 
Legislative Finance is an annual report from December 31, 1989. At 
that time, the railroad's total assets were $83.6 million.

While I do not favor many revisions to our Constitution, I 
believe that the amendment proposed in SJR 4 is a necessary 
addition. It is clear that the drafters of Alaska's Constitution 
intended that the boards of principal state functions be subject to 
legislative confirmation. Both the Permanent Fund Corporation and 
the Railroad Corporation are vitally important to Alaska, and their 
board members should be confirmed by the legislature.



S P O N S O R  S T A T E M E N T

S e n a t o r  J a y  K e r t t u l a

S J R  4  - L e g i s l a t i v e  C o n f i r m a t i o n  o f  R a i l r o a d  

a n d  P e r m a n e n t  F u n d  B o a r d s

The Alaska Constitution currently provides for legislative confirmation of 
any board or commission which is the head of a principal department or a 
regulatory or quasi-judicial agency.

Legislative counsel has provided an opinion that only those officers whom 
the constitution expressly mentions are subject to legislative 
confirmation; the legislature is not free to add to the list of boards and 
commissions which is it required to confirm. Our counsel cited Bradner v. 
Hammond as authority for this conclusion.

The Permanent Fund corporation invests extremely large sums of state 
funds and their activities have a tremendous impact on all Alaskans and on 
our state economy. As of January 1, 1992, the Permanent Fund was 
managing $ll.9 billion in state funds.

The Railroad Corporation is an agency which is virtually independent of 
any state control, while being vital to our statewide transportation 
system and which receives state capital and operating funds. As of 
November 30, 1991, the total assets of the Railroad Corporation were 
$93.6 million; while not as large as the Permanent Fund Corporation, this 
is still a substantial holding.

I am not generally in favor of revisions to our state constitution. I 
believe 'hat the drafters of the constitution put a great deal of thought 
into the document and the citizens of Alaska had a large voice in its 
drafting. However, it is clear that the drafters of the constitution 
intended that boards of principal functions of the state be subject to 
legislative confirmation. Both the Permanent Fund Corporation and the 
Railroad Corporation are too important to the state to be exempted from 
legislative confirmation.



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

DIVISION OF LEGAL SERVICES

(90/) 465-3367 or 465-2450 
FAX (907) 465-2029 
M ail Slop 3101

240 Mam Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M M arch 17, 1992 ^ A R  1 7  1992

SUBJECT:

TO:

FROM:

Confirm ation o f  G overning Boards o f  Public C orpora tions  
(W ork O rd e r  No. 17-LS0038\D)

Senato r  Jay Kerttula

Jerry L u c k h a u p t < ^ ^ —- ^
Legislative Counsel

Y ou have reques ted  a new version o f  S JR  4, a resolution proposing an am e n d m e n t  
to the constitution requiring the  confirm ation o f  the  governing bodies o f  the A laska 
R ailroad  and  the  P e rm an en t F u n d  C orporation . In this new  version you asked  tha t 
I a t tem p t to provide  for the  confirm ation o f  certain  public corporations in a m ore  
generic m anner ,  such as, by requiring confirm ation o f  the boards  o f  public 
corporations  th a t  ope ra te  outside of the norm al legislative appropria tions  process. 
T h e  reason  for this approach  was to  sort the big public corporations, for which 
confirm ation was desired, from  the  little public corporations, for which confirm ation 
was not desired, and  to ensure  th a t  public corporations  c rea ted  afte r  the constitu tion­
al am en d m en t would be included.

I did not use tha t specific app roach  in this draft as I was unsure  tha t it w ould  apply  
to  any public corporations, including the  railroad and th e  p e rm a n en t  fund. T h e  
reason  tha t a distinction based upon  certain public corporations operating  ou ts ide  the  
legislative appropria tions  process would not apply to  the railroad and  the  p e rm a n e n t  
fund and  would not work is th a t  it is the  opinion of this office tha t the  A laska 
Railroad  Corp., and the A laska P e rm an e n t  Fund Corp., a re  subject to the  legislative 
appropria tions  process and they only o p e ra te  outside the norm al process beca u se  the  
legislature, intentionally or by oversight, perm its these  corporations to  do so.

This opinion is based upon the  superior court decision in Kelley v. H am m o n d .  No. 
77-4, First Judicial District Court, decided M ay 30, 1978. In that case the  superio r  
court held that art. IX, § 13 of the A laska Constitution, requires  an  app ro p r ia t io n  for 
any expenditu re  of public funds even from trust or custodial funds received from  the 
federal governm ent or for special purposes. T h e  decision o f  the court would seem  
to be b road  enough to include and there fore  require  an  approp ria tion  for any 
expenditu re  of funds from dedicated  funds o f  the Alaska R ailroad  C o rpo ra tion  and



the Alaska Permanent Fund Corporation. Therefore, an attempt to distinguish on 
this basis may result in our not catching any fish (public corporations) in our net (the 
constitutional amendment).

As a result, after talking with Senator Halford as you requested, I drafted a new 
version to distinguish between big and small public corporations on the basis ol 
whether they manage significant state assets, a term which may be defined by the 
legislature generally.

GPL:pl
92-185.plm

Enclosure

Senator Jay Kerttula
March 17, 1992
Page 2

cc: Senator Rick Halford



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465:1867 or 465-2450 
FAX (907) 465-2029 
Mail Slop M01

240 Main Sired, Suite 500 
Juneau, Alaska >99801-2101

F£S 0 3  1992

M E M O  R A N D O M February 3, 1992

SUBJECT : Alaska Public Corporations (Work Order No. 17-LS1927)

TO : Senator Jay Kerttula 
A.ttn: Paula

FRO M : Jerry L u c k h a u p t '^ ^  
Legislative Counsel

You have requested a compilation of the public corporations and corporate 
authorities of the state of Alaska. In my review of the statutes I have found the 
following corporations and authorities:

(1) Alaska Aerospace Development Corporation (AS 14.40.821)
(2) AJaska Amateur Sports Authority (AS 05.40.010);
(3) Alaska Energy Authority (AS 44.83.020);
(4) AJaska Gas Pipeline Finance Authority (AS 44.82.010);
(5) AJaska Housing Finance Corporation (AS 18.56.020);
(6) AJaska Industrial Development and Export Authority 

(AS 44.88.020);
(7) Alaska Medical Facility Authority (AS 18.26.010);
(8) Alaska Municipal Bond Bank Authority (AS 44.85.020);
(9) Alaska Permanent Fund Corporation (AS 37.13.040);
(10) Alaska Railroad Corporation (AS 4? 40.010);
(11) Alaska Resources Corporation (A.S 37.12.010);
(12) Alaska Science and Technology Foundation 

(AS 37.17.010)
(13) Alaska Seafood Marketing Institute (AS 16.51.010)
(14) Alaska State Housing Authority (AS 18.55.020);
(15) Alaska Tourism Marketing Council (AS 44.33.700);

In addition, the Commercial Fishing and Agriculture Bank (AS 44.81.010), appears 
to have some of the attributes of a public corporation in that the exercise of its 
powers "is considered to be for a public purpose." AS 44.81.010(a). Further, a 
cursory review of legislation that has been introduced during the 17th Legislature 
shows these additional public corporations have been proposed:



(a) MB 10 - Alaska Marine Highway Authority;
(b) HB 59 - Alaska Mental Health Trust Corporation;
(e) HB 71 - Alaska State Health Resources Authority;
(d) HB 358 - Alaska State Salmon Marketing Association;
(e) SB 18 - Alaska State Pension Corporation;
(f) SB 73 - Health Insurance Authority.

Gubernatorial appointees to the boards of public corporations are apparently not 
subject to confirmation by the legislature as the public corporations are not "at the 
head of a principal department or a regulatory or quasi-judicial agency" as provided 
in art. Ill, § 26 of the Alaska Constitution. See also, Bradner v. Hammond. 553 P.2d 
1 (Alaska 1976)(only section 26 boards subject to confirmation); Walker v. Alaska 
State Mortgage Authority. 416 P.2d 245 (Alaska 1966)(ASMA not a section 26 
board).

Senator Jay Kerttula
February 3, 1992
Page 2

GPL:pl
92-064.plm



7-LS0038\D

Luckhaupt
3/17/92

WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR SENATE JOINT RESOLUTION NO. 4 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsorfs): SENATORS KERTTULA, Sturgulewski

A RESOLUTION

1 Proposing an amendment to the Constitution of the State of Alaska relating to

2 appointment, confirmation, and removal of members of the governing entities of public

3 corporations that manage significant state assets.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. Article III, sec. 26, Constitution of the State of Alaska, is amended to read:

6 SECTION 26. BOARDS AND COMMISSIONS. When a board or commission is at the

7 head of a principal department or a regulatory or quasi-judicial agency, or is the governing

8 entity of a public corporation established bv law that manages significant state assets as

9 defined bv law, its members shall be appointed by the governor, subject to confirmadon by a

10 majority of the members of the legislature in joint session, and may be removed as provided by

11 law. They shall be citizens of the United States. The board or commission may appoint a

12 principal executive officer when authorized by law, but the appointment shall be subject to the

13 approval of the governor.

14 * Sec. 2. The amendment proposed by this resolution shall be placed before th^ voters of the state

15 at the next general election in conformity with art XIII, sec. 1, Constitution of tiie State of Alaska, and

16 the election laws of the state.

- 1 - CSSJR 4( )



M E M O R A N D U M June 22, 1990

SUB JEC T: Confirmation o f  the.members o f  boards 
and commissions (Work Order No. 7-0029)

TO: Senator Jav K erttu la

FROM: Richard A. Bradley 
L e g is la t iv e  Counsel

Kathy Hathaway has asked that we comment on an opinion of  
the attorney general regarding the power o f  the le g is la t u r e  
to confirm members o f  boards and commissions. The only  
opinion that we could f in d  on that su b jec t  goes back to  
1975; i t  addresses the '"C onstitu tionality  o f  CSSB 98 (L eg is­
la t iv e  Confirmation B i l l ) " .

I have checked with Ron Lorensen and Jim Baldwin in the a t ­
torney g e n er a l's  o f f i c e  on the q u estion  whether anything 
more recent has been issued; n e ith e r  could r e c a l l  any more 
recent op in ions. The index o f  opinions published by the De­
partment o f  Law contains no such op in ion .

Jim Baldwin suggested that the Bradner case represents the
a u th o r ita t iv e  statement on the q uestionj we agree that
Bradner v . Hammond, 553 P .2d 1 (Alaska 1976) represents a
more informed statement o f  the law than the attorney
g en er a l’ s opin ion , p a r t ic u la r ly  a.s the Bradner d ec is io n  i s  a 
year la te r  than the opin ion .

We have enclosed  a copy of the 1975 attorney  g en er a l's  opin­
ion as w e ll  as the Bradner d e c is io n .

I .  D iscussion  of the Attorney G eneral's  opin ion .

The opinion concludes that i t  would be beyond the power o f  
the le g is la tu r e  to require the confirm ation o f  the members 
of boards and commissions except for  that confirmation
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contemplated by a r t .  I l l ,  se c .  26 o f  the Alaska C onstitu ­
t io n . The prov ision  s t a t e s ,  in  p er t in en t  part:

SECTION 26. BOARDS AND COMMISSIONS. When a board or 
commission i s  a t  the head o f  a p r in c ip a l  department or 
a regulatory or q u a s i - ju d ic ia l  agency, i t s  members 
s h a l l  be appointed by the governor, su bject to c o n f ir ­
mation by a m ajority o f  the ^ambers o f  the l e g i s la t u r e  
in  jo in t  s e s s io n ,  and may be removed as provided by 
law. . . .

While the opinion a lso  addresses the au th ority  o f  the l e g i s ­
la tu re  to require the confirm ation o f  sub-cabinet o f f i c e r s - -  
and finds the power to require th e ir  confirm ation a lso  lack ­
in g - -  the e s s e n t ia l  point o f  the opinion regarding confirma­
t io n  i s  th at  the "power to confirm [execu tive ]  appointments 
i s  an execu tive  fu n ction ."  The lo g ic  o f  concluding that the 
power to confirm c o n s t i tu te s  an ex ecu tiv e  function  leads to  
the co r o lla r y  o f  that conclusion: that l e g i s l a t i v e  i n ­
cursions in to  execu tive  functions are construed aga in st the 
l e g i s la t u r e .  The r e s u lt  i s  that only those o f f i c e r s  whom 
the C onstitu tion  has required the le g i s la t u r e  to confirm are 
subject to  confirmation; the le g i s la t u r e  i s  not free  to  add 
to (or subtract from) the l i s t  o f  ex ecu tiv e  o f f i c e r s  serving  
as members o f  boards or commissions whom i t  i s  required to  
confirm— or not.

While I have not sought to review our opinions from th is  
era, my assumption i s  that we may have disagreed with the  
attorney g en er a l's  opinion at that time. I  note that B i l ly  
B errier , d ire c to r  o f  the d iv is io n  o f  le g a l  s e r v ic e s  a t  that  
time was counsel for the l e g i s l a t i v e  o f f i c e r s  and members in  
the Bradner l i t i g a t i o n .  But because o f  the Bradner d e c i-  
s io n , d iscussed  below, we now agree that the conclusion  
reached by the attorney general represents  the law o f  the 
s t a t e .

I I .  D iscussion  o f  Bradner.

The court s ta r t s  out bv noting that the members o f  the con­
stitution;? 1 convention that drafted the Alaskan C onstitu tion  
intended that the s ta te  have a "strong ex ecu tiv e ."  The 
court quoted the chairman o f  the execu tive  committee at the 
convention, V ictor Rivers: "We are a l l  stron g ly  agreed on
the p r in c ip le  o f  the strong ex ecu tiv e ."  Bradner, supra, at  
3. ‘
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The court then s ta ted  that the s o le  q uestion  before the 
court i s  whether se c s .  25 and 26 o f  a r t .  I l l  describe the 
outer l im it s  o f the l e g i s la t u r e ' s  confirm ation au th ority  or 
whether the l e g is la t u r e  may, by s t a t u t e ,  requ ire  the con­
firm ation  o f  other h ig h - le v e l ,  policy-m aking o f f i c i a l s  w ith ­
in  the execu tive  branch. The l e g i s l a t i v e  o f f i c e r s  had ar­
gued that no p rov ision  o f  the c o n s t i tu t io n  proh ib ited  the 
l e g i s la t u r e  from requ ir ing  confirm ation  o f  o ther executive  
o f f i c e r s .

The governor had argued, on the other hand, that the oower 
o f confirm ation i s  an ex ecu tiv e  function  that may be ex­
e rc ised  by the l e g i s la t u r e  only to the ex ten t  that the Con­
s t i t u t io n  grants the power to the l e g i s la t u r e .

Viewed in th is  manner, ap p e llee  [Hammond] analyzes the 
power to confirm ex ecu tiv e  o f f i c e r s  as part o f  the ap­
pointment p rocess , incapable o f  e x is te n c e  independent 
o f  the power o f  appointment, and ch a ra c ter izes  th is  
confirm ation au th ority  as a power "super-added" to the 
l e g i s la t u r e ' s  general l e g i s l a t i v e  powers. Thus, appel­
le e  would f ind  that S ection s  25 and 26 s e t  the maximum 
rather than the minimum parameters o f  the l e g i s la t u r e ' s  
power to confirm appointments o f  execu tive  o f f i c e r s .  
This fo l lo w s ,  according to a p p e l le e ,  from the fa c t  that  
l e g i s l a t i v e  confirm ation i s  a delegated  function  taken 
from execu tive  fu n ction , and thus the breadth of th is  
d elegated  au th ority  must be s t r i c t l y  construed.
Bradner, at U.

The court affirmed the superior c o u r t 's  judgment that the 
law requ ir ing  l e g i s l a t i v e  confirm ation  o f  ce r ta in  
sub-cabinet o f f i c e r s  was in  excess  o f  l e g i s l a t i v e  power.

In i t s  d e c is io n ,  the court agreed w ith  d ec is io n s  o f  the U.S. 
Supreme Court concluding that confirm ation i s  a power "super 
added" to  those p ossessed  by the l e g i s la t u r e .  Myers v .  
United S t a t e s , 272 U.S. 56 (1926). Confirmation i s  not a 
d is t in c t  l e g i s l a t i v e  power but i s  a part o f  the execu tive  
power o f  appointment, some part o f  which in  s p e c i f i c  in ­
stances was delegated to  the l e g i s l a t i v e  branch.

Moreover, the court s ta te d , " [t ]h e  lack  o f  ambiguity in  
Sections 25 and 26 o f  A r t ic le  I I I  o f  the Alaska C onstitu tion  
mandate that th is  court in te r p r e t  th ese  express p rov is ion s  
as embodying not only the maximum parameters o f  the delega­
t io n  o f  the execu tive  appointment a u th o r ity  through the
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l e g i s l a t i v e  confirm ation fun ction  b ut, fu r th er , that they  
d e lin ea te  the f u l l  ex ten t o f  the c o n s t i t u t io n ' s  express  
grant to the l e g i s l a t i v e  branch o f  checks on the governor's  
power to appoint subordinate ex ecu tiv e  o f f i c e r s .  In our 
view, the separation  o f  powers d octr in e  requires that the 
blending o f  governmental powers w i l l  not be in ferred  in  the 
absence r, f  an express c o n s t i tu t io n a l  p ro v is io n ."

I I I .  Comments.

The Bradner d ec is io n  did not e x p l i c i t l y  d iscu ss  the ap p lica -  
t io n  of s e c .  26 to members o f  boards and commissions the 
Bradner d e c is io n  construed AS 3 9 .0 5 .0 2 0 ,  as enacted in  1975, 
required the confirm ation only  o f  deputy commissioners and 
c er ta in  d iv is io n  d ir e c to r s .  The lo g ic  o f  the d ec is io n  makes 
c le a r ,  however, that the court b e l ie v e s  that only those mem­
bers o f  the boards and commissions described  in  s e c .  26 
would be su bject to l e g i s l a t i v e  confirm ation . Sec. 26 
s ta te s  that l e g i s l a t i v e  confirm ation  i s  required for members 
of a board or commission when the board or commission i s  "at 
the head o f  a p r in c ip a l  department or a regu la tory  or qua­
s i - j u d i c i a l  agency". I b e l ie v e  that the phrase d escribes  
most s ta te  boards or commissions— but not a l l .  For exam­
p le ,  advisory commissions are not among those described in  
sec . 26. The board r e c e n t ly  e s ta b l is h e d  in  the Forest Prac­
t i c e s  Act, ch. 34, SLA 1990, appears only  to  have advisory  
functions and i t s  members are not su b jec t  to  l e g i s l a t i v e  
confirm ation under th at  Act; In my v iew , they are s im ila r ly  
not subject to  confirm ation under Sec. 26. See AS 41.17.041  
as enacted in  Sec. 3 o f  ch. 34.

Other boards or commissions that seem not to f a l l  under se c .  
26 include the Alaska Women's Commission [AS 44.19.1651,  the  
Alaska Public Broadcasting Commission [AS 44.21.2561,  and 
the Older Alaskans Commission [AS 44 . 21 . 2001 .  Others 
probably e x i s t .

I f  I may be o f  further a s s i s ta n c e ,  p le a se  a d v ise .

RAB:gc 
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