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MEMORANDUM STATE OF ALASKA

TO: The Honorable Rick Halford
Chairman
Senate Judiciary Committee FAX NO: 789-6170

DATE: March 18, 1992

TELEPHONE NO: 789-6160

SUBJECT: Governor’s SB 449

/  Commissioner

As you know, Governor Walter J. Hickel has introduced SB 449 now referred to your 
Senate Judiciary Committee. The proposed Bill addresses the fact that two court decisions have 
declared that certain creditors may validly execute upon entry permits to enforce claims against 
the permit holders. The proposed legislation is the first attempt by the State to regulate transfers 
of entry permits due to these valid executions. The legislation does not discriminate between 
such creditors.

Section 3 of the proposed legislation will:

1. For the first time regulate transfers of entry permits due to valid execution;

2. Require such transfers to conform to state law;

3. Protect the revolving loan funds of the State Commercial Fishing Loan Program and the
Commercial Fishing and Agricultural Bank (CFAB) by denying transfer of a permit which 
is security for a loan from either of these programs;

4. Attempt to protect fishers who most need their entry permits; and

5. Grant the State the right of first refusal with respect to the permit sold at a valid execution
sale.

Please call, if you have any questions or comments.

cc: Lori Nottingham, Deputy Legislative Liaison, Office of the Governor
Deborah E. Behr, Esq., Assistant Attorney General 
John T. Baker, Esq., Assistant Attorney General

S e c t i o n a l  A n a l y s i s



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 405-3867 or 465-2450 
FAX (907) 465-2029 
M ail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99H01-2101

M E M O R A N D U M March 26, 1992

SUBJECT :
TO :

FRO M :

CS SB 449 (Judiciary)
Senator R ick H a lfo rd , Chairman 
Senate Judiciary Committee
George U te rm o h le ^ /  
Legislative Counsel

Enclosed is the CS SB 449 (Judiciary) which had been requested by the Judiciary 
Committee. The CS contains the changes that the committee requested.
However, I should note that a question exists as to whether the references to 
AS 16.10.338 should be included on page 2, lines 6 and 20 o f  the CS. In  both 
instances, the context o f the bill relates to a certificate fo r a perm it issued under 
AS 16.10.338. Un like AS 1 6 .1 0 .3 3 3 (b )( l)- (2 ) and AS 4 4 .8 1 .2 3 0 (b )( l) - (2 ) , AS 16.10.- 
338 does not provide fo r issuance o f  a certificate fo r a permit. There have been no 
regulations issued under AS 16.10.338. So there is no mention in either statute o r 
regulation o f  a certificate issued under AS 16.10.338.
It may be the practice o f the Department o f  Commerce and Econom ic Developm ent 
to issue certificates fo r permits when the permits are used as collatera l under 
AS 16.10.338, in which case it would be appropriate to reference AS 16.10.338 at 
these locations in SB 449. But, if the department does not issue certificates fo r 
permits used as collatera l under AS 16.10.338, then some additional language may­
be necessary to p roperly bring AS 16.10.338 within the coverage o f  the bill.
I f  I may be o f  further assistance, please advise.
G U :p l
92-208.pIm
Enclosure
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SENATE BILL NO. 449 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

B Y  T H E  SEN A TE RU LES C O M M IT T E E  BY R E Q U EST O F  T H E  GOVERNOR

In tro d u c e d : 3/16/92
R e fe rre d : Ju d ic ia ry

A BILL 

FOR AIM ACT ENTITLED

1 "An Act relating to the transfer of a limited entry permit, including a transfer due to

2 an execution; and providing for an effective date."

3 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 16.43.150(g) is amended to read: ^ 3 ^

5 (g) Except as provided in AS 16.10.333 - 16.10.337, AS 44.81.210, 44.81.225, and
A

6 44.81.230 - 44.81.250, an entry permit may not be

7 (1) pledged, mortgaged, leased, or encumbered in any way;

8 (2) transferred with any retained right of repossession or foreclosure, or on any

9 condition requiring a subsequent transfer; or

10 (3) attached, distrained, or sold on execution of judgment or under any other

11 process or order of any court, except as provided in AS 16.43.170(g) and (hi.

12 * Sec. 2. AS 16.43.170(b) is amended to read:

13 (b) Except as provided in (c) and (e) of this section, the holder of an entry permit may

14 transfer the permit to another person or to the commission upon 60 days notice of intent to

SB0449a -1-
Sew Text Underlined [DELETED TEXT BRACKETEDj

SB 449
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1 transfer under regulations adopted by the commission. No sooner than 60 days nor later than 12

2 months from the date of notice to the commission, the holder of un entry permit may transfer the ^

3 permit. I f  the proposed transferee, other than the commission, can demonstrate the present ability

4 to participate actively in the fishery and the transfer [AGREEMENT] does not viola.e any
5 provision o f AS 16.43 or regulations adopted thereunder, nnd if a certificate fo r  the perm itzfi to i Iq ■ 3U1P6 under AS 16,10,333 (b )(1 ) ■ (2)^>r AS 44 .81 .230 (b )(1 ) • (2) Is not In effect, the commission
7 shall approve the transfer and reissue the entry permit to the transferee provided that neither party
8 is prohibited by law from participating in the transfer.

9 * Sec, 3, AS 16.43.170 is amended by adding new subsections to rend:
10 (g) A  person may request the commission to transfer an entry permit due to an execution
11 on the holder’ s interest in that permit. The request shall be made in the form and manner
12 provided in AS 16.43 and regulations adopted thereunder. The commission may deny a request

13 fo r transfer o f an entry permit due to an execution o f a holder’ s interest in that permit i f
14 (1 ) the execution does not comply with legal requirements or otherwise is not
15 valid;
16 (2 ) the transfer violates a provision o f AS 16.43 or regulations adopted
17 thereunder;
18 (3 ) the proposed transferee or other party to the transfer is prohibited by law from
19 participating in the transaction; / c  * / « 3
20 (4 ) a certificate fo r the permit under AS 16.10 .333(b )(1 ) - (2 ) . or
21 AS 44 .81 .230(b )(1 ) - (2 ) is in effect at the time o f the proposed transfer;
22 (5 ) the proposed transferee o f the entry permit, other than the commission, cannot
23 demonstrate the present ability to actively participate in the fishery; or
24 (6 ) the holder o f the entry permit as shown by the records o f the commission
25 demonstrates, under regulations adopted by the commission, that the entry permit is a necessary
26 means o f support for the holder and those dependent upon the holder.
27 (h) Notwithstanding (g) o f this section, the commission may not approve a request for
8 transfer o f an entry permit after an execution sale unless the parties to the transfer offer the
9 commission a right to purchase the permit at the same price and on the same terms as those o f
0 that execution sale. I f  the commission exercises its right to purchase the permit, the permit then
1 shall be transferred to the commission.
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SB 449: "Transfer of entry permit on execution."

Since enactm ent of AS 16.43.150(g). which protected lim ited en try  perm its from 
execution by creditors, the  courts have nonetheless ruled in  two oases th a t  a 
perm it holder’s in terest in a perm it m ay be executed upon to satisfy a th ird  
party  claim. Under Alaska law, only the  Commercial F isheries Entry  
Commission (CFEC) is authorized to transfer title  to a perm it. Currently, the 
CFEC’s s ta tu tes  do not provide for transfers in  the  case of execution by 
creditois. This bill is intended to address this deficiency.

Subsections 2 and 3 of the  bill addresses the  situation  where a perm it is 
collateral for a loan through the D epartm ent of Commerce and Economic 
Development or the  Commercial Fishing and A griculture Bank (CFAB). CFEC 
currently  denies requests for the transfer of en try  perm its under th is situation 
and th is  legislation incorporates the sam e requirem ent with respect to requests 
for the  transfer of entry perm its m ade in connection with a valid execution.

The departm ent supports this legislation bu t recommends the following 
am endm ents:

Amend Section 1 of the bill as follows:

AS 16.43.150(g) should include a reference to AS 16.10.338. This 
section allows the departm ent to use a lim ited en try  perm it as 
collateral for loans made under AS 16.10.310(a). AS 16.10.333 
only re la tes to limited entry  perm its th a t  were purchased w ith 
loan proceeds.

Amend Section 2 of the bill as follows:

AS 16.43.170(b) should also include a  reference to AS 16.10.338 
for th e  same reasons as explained above.

Amend Section 3 of the bill as follows:

AS 16.43.170(g)(4) should also include a reference to 
AS 16.10.338 for the  same reasons as explained above.

Date:

Olds, Commissioner

GAO/GW/dgll693D-2
032392b



Page 22 Alaska Commercial Fisherman February 7,1992

A l r e a d y ,  I R S  

m a y  b e  s e i z i n g  

f i s h i n g  p e r m i t s
by D ABN EY  V A N  L IE R E

Hundreds o f  rural A iaskan commercial 
fisherm en and  crew m em bers could be in , 
dangeroflosing theirlivelihoods.Theycould j 
also face crim inal charges if  they don’t file 
their taxes w ith the Internal Revenue Ser­
vice.

L im ited Entry  Com m ission Chairman 
Bruce T w om ley o f  Juneau and IRS spokes- | 
woman M arilyn Steen are both hopeful that 
m any rural fisherm en can solve their current 
tax problem s w ithout jeopardizing their per- ! 
mits —  now  “ tentatively” ruled personal 
property, subject to liens and seizure.

A nchorage tax law yer Robert Brink is 1 
hopeful as well, but he says, in reality, a lot 
o f rural fisherm en are risking their permits i 
and livelihoods, even though they may not 
be aware o f  the danger. “T hey’re more 
‘silting ducks’ now  than they used to be,” j 
says Brink. “I f  I were a fish captain or 
especially a self-em ployed crewmember, I 
would File this year, even if  no taxes may be 
ow ed— due to low  prices last year— and set 
up paym ents for any back taxes” on earnings 
from past profitable year.”

Brink is chairm an o f  the tax section for 
the A laska Bar A ssociation. H e says many 
Rural A laskan captains now have tax prob­
lems because they failed t r  '"port total prof­
its from  processors (possibly because they 
d ’d n ’t have enough m oney left for taxes) or 
reported  p ro fits incorrec tly . They also 
oftentimes neglected to give self-employed 
crewm em bers IRS 1099form sfortheirshare 
o f  the  c a tc h . T h e  se lf-e m p lo y e d  
crewm em bers could  have past tax problems 
if they failed to report their 1099 income. IRS 
re g u la tio n s  re q u ire  se lf-e m p lo y e d  
crewm em bers to file a return if they made 
over $400 on their 1099 share o f  the catch. 
Therefore they should get their 1099s and 
file this year, even though they may not have 
) ished this year. If they don ’ t file, the IRS wi 11 
file for them. place liens on property, and 
require paym ents.

R e la t e d  N ew s A r t i c l e s

According to Brink, U.S. District Court | 
Judge James Singleton’s new permit ruling ; 
(ACF, January 24, 1992) could prompt the 
IRS to quickly seize the permits o f rural 
A laskancaptains who have not reported past 
profits, without giving them a chance to set 
upataxpaym entp lan .’T heru lingcoulda 'so  
eventually make it easier for the IRS to bring 
felony charges against any fisherman who 
dees not file, for v .Ilful tax violation? ’’

However, Brink also says IRS permit 
seizures may not cause total catastrophe be­
cause Judge Singleton has also ru led that the 
IRS must work with the Alaska Limited 
Entry Commission to transfer any seized 
permits. "The IRS is not going to get any [ 
special considerations. The state allows only 
one permit to be held by a taxpayer for the 
same category o f limited entry fishery,” says 
Brink. He figures it could take some time for 
the IRS to find someone to whom they can 
transfer the permit. This could provide more 
tim efoi fishermen to file for bankruptcy and 
se t up payments.
’ Limited Entry Commission Chairman 
Twomley says there’s still some time before 
the IRS can seize any permits. “T t,e state has 
been fighting to keep the IRS from Liking 
permits for over 10 years. W e’re not lying 
down now,” says Twomley. “The ink’s not 
dry on that ruling. The state is trying to get 
the bestdeal itcan  getand will be arguing the 
language to be included in the final ruling. ”

The Limited Entry Commission docs not 
expect to see the written decision from the 
Federal District Court unul late February or 
early M arch "Then there could be even more 

(See: R u r a l  f ish e rm e n , page 23) 
(from  page 22)
changes in wording and a possible decision 
to appeal," says Twomley. “That should give 
som e people time to solve their tax prob­
lems.” ’• >. •.

Twomley thinks the IRS could be target­
ing A laska’s commercial fishermen, trying 
to get more Fishermen to file accurate re­
turns. “Tire IRS has added 22 new agents 
over the past couple o f  years. Many of them 
areprobnblyworkingonlhis/’saysTwomley.

Twomley is also aware that die IRS has 
already slapped liens on the total assets o f 
many rural Alaskans, possibly includingsome 
limited entry permits —  even though the 
state and IRS arc still in court negotiations. 
Twomley doesn’t know exactly how many 
permits have liens on them, because die 
various IRS offices have not given thecom - 
nussion that information.

ERSPublicA ltairsU tlicerM anlynSteen 
says “Yes, IRS agents are targeting on the 
Alaskan fishing industry because the indus­
try as a whole has an extremely high percent­
age o f  fishermen w hodonotfilere tum s and/ 
or set up tax payment plans.” However says 
Steen, die agents are trying to educate com ­
mercial fishermen to make it easier for them 
to comply with the tax laws, not cause more 
problems. ‘ ••

Steen explains that severrd years ago, 
Alaska District IRS officials decided diat 
rural Alaskan fisherman might not be filing 
their tax returns because they might not 
know how to do so. They might not know 
what incomes diey needed to report, w hat 
expenses tiiey could deductand what earned 
credits they could take. For instance, says 
Steen, "the earned credit low income taxpay­
ers can take if a child lives w iJi them. Over 
the years them les have changed so thai more 
taxpayers can claim the credit even though 
they now have a higher income than tiiey had 
when they were not allowed to claim  the 
credit.” Also, the child no longer has to be a 
dependent

IRS agents started one o f  their first w ork­
shops at the University o f  Alaska’s Chukchi 
campus in Kotzebue, a couple o f years ago. 
A local Kotzebue fish buyer says one day 
they held a seminar for small businesses, uic 
next day they met with fishermen and the 
tliird day they talked with individuals. "W hen 
they first got here there were problems with 
with-holdings for boats and 1099s, but they 
showed permit holders how to keep records 
and do paperwork. They also allowed them 
to do 1099s, so now hardly any permit hold­
ers have trouble,” says the fish buyer. “T he 
workshop was really successful. Now the 
IRS sends people up to help every year."

According to the Kotzebue fish buyer, 
most o f  the problems started because som e 
fishermen diJnot!et“knowledgeable"peopIe 
do their tax returns.

Another person reported that IRS agents 
also spent time in King Cove during that 
time. There were some problems but the IRS 
agents seem to be leaving King Cove alone 
now.

Steen says 1R S agents opened an office in 
Kodiak this past sum m er and visited quite a 
fesv boats in Kodiak, Dutch Harbor and 
Bristol Bay to give workshops. Sire says the 
IRS realizes that fishermen often have a hard 
lime tili ng theirretums when they are onboard 
the boms most o f the time. A January 9 IRS 
news releasesavs D istrict IRS Director Rob-



Ruralfishermen, contd.

ert Brock has directed Alaska IRS employ- j 
ees to increase opportunities for education : 
and discussion, such as those offered by the 
Kodiak office. , ‘j

Steen did not originally say that any liens . 
were filed in Kodiak but the January 9 re- J 
lease mentioned that tax liens had been filed ■ 
to secure delinquent taxes. TheAlaskaJour- f 
nal o f Commerce tax lien lists for August, 
1991 show that the ERS filed eight liens over 

; $10,000 each, totaling over$ 135,960 against 
Alaskans living in the Kodiak recording i
1 i

area. In September, the IRS. filed 21 m o re . 
liens over $10 ,000  each, totaling over 
$693,700 with the Kodiak recording office.

> Steen says .the IRS is placing liens on. 
total assets including permits because money, 
is owed to  the government. According to 
Steen, a taxpayer can incur a lien with or j 
without an audit o f  returns.- In the case of i 
those who do  not file, the IRS is filing for * 
them and placing liens on their total assets. . 
Those liens will not be taken off until all 
delinquent taxes are paid." says Steen. '

However, the IRS will work with fisher- ! 
men to file accurate returns even if the IRS ; 
has already filed for them. In some cases the : 
fisherman will incur a corrected lien with a 
lesser am ount due for penalties.

A quick glance at the tax liens recorded at 
various recording offices around the state 
shows that quite a few Alaskans who re­
ceived liens in 1991 now have corrected 
liens o f  a lesser amount or have been released 
from their liens all together.

Even if a permit is eventually seized and 
auctioned for transfer, any profit after pay­
ment o f  taxes and IRS expenses would be 
given to the taxpayer fisherman. “Some per­
mit holders are asking us to go ahead and 
offer their permits for auction," says Steen. 
They want to be finished with IRS payments.

Steen urges fishermen tocontactthe IRS 
even though they think they can’t pay, to set 
up paym ent plans. That way they may save 
their permits, if and when the time comes for 
seizure.

Steen also says "Certainly, som e Rural 
Alaskan fishermen are at risk of facing crimi­
nal charges for tax evasipn. "They know who 

-they arc," says Steen. JfT
Any taxpayer can receive a $125,000 

fine and/or one year in jail for minor failure 
to file without overt acts o f tax evasion or a 
fine of $2.50,000 and/or five yeats in jail if 

s they willfully do not file and overtly evade 
. '  paying their taxes.

“But tiiey don’t have to go to jail or pay 
those taxes," says Steen. They just need to 
contact tiie IRS before it’s too late. "Even 
then the IRS might be able to work things out 
with taxpayers who do not file tax returns.”
    -------
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I R S  c a t c h e s < b i n g a ? w i n n e r s

by DABNEY VAN M E R E  ‘Ji’-' . ■
U.S. A ttorney W cidey Shea, says AJaska 

has a high incidence o f  failures lo 'file  tax 
returns, failures to  m ake taxpaym ents. “The 
tax problem s are at ail levels, in both urban 
and rural A laska, says Shea.

A team  o f  special In ternal Revenue S er­
vice agents from the C rim inal Investigation 
D ivision in A nchorage are investigating 
and w orking w ith U .S . A ttorney Shea and 
D epartm ent o f  Justice attorneys in W ash­
ington D .C . to p rosecu te tax fraud o f all 
types including soc ia l security  abuse, fail­
ure to p roperly  accoun t fo r incom e from 
pull tabs and  every th ing  else, including 
self-em ployed incom e.

“If  we d id n ' t percei ve 'ap rob lem , we would 
not be proceeding. T here will be more in ­
dictm ents," says Shea.
No targets
But “w e 're  not out to get anyone." says 

Shea. “W e 're  not targeting rural A laskans, 
as w as possib ly  im plied in a previous report 
by the Anchorage Times.
A ccording to  Shea, “there are just som e 

peopie here in AJaska w ho are independent. 
They think they d o n 't have to pay taxes on 
income from any source , like everyone else. 
They think they can  hide. W ell, not any­
more. W e '11 find them ." Shea says he hopes 
“th issen d sam essag e to  A nchorage Ju n e au , 
Fairbanks, B arrow , K od iak  and every where 
else in AJaska, that they sim ply cannot 
ignore tax ob ligations and tax fraud . . .  
fraud o f  any nature. No m atte r how remote 
they are. w e 'll find them ."

Bingo problems
One o f  the areas w here there are problem s 

is w ith people incorrectly  or inacurately 
repotting incom e from  bingo and pull tabs.

Bingo and pull tabs are trem endously 
popular in Alaska in both urban and rural 
areas alike. Non-profit organizations and 
communities (through local taxes I use pro­
ceeds from bingo and pull tabs to raise 
funds. M any individual A laskans in both 
rural and urban AJaska also use bingo and 
pull tab winnings to augm ent low monthly 
income from wage and seasonal jobs. 
Kotzebue bingo
Late last month, several tax consultants 

who wish not to be identified, voiced con­
cern that the IRS was possibly targeting 
rural Alaska because quite a few Kotzebue 
clients reported that IRS agents were ques­
tioning their reported bingo winnings from 
1987."
One of the consultants w ondered if the IRS 

agents were possibly doing som ething ille­
gal. IRS statutes say an agent needs to get an 
uncoerced signed waiver from the taxpayer 
in order to continue audits for additional 
taxes afterthree years have passed, since the 
return was filed. However, if  an IRS agent 
suspects that a taxpayer has failed to report 
an item of eross income w hich is more than

25 percent o f the gross incom e on the return, 
the IRS agent ta n  aud it'a rid 'assess addi­
tional taxes for up to sijt years past the 
return 's filing date.

In K otzebue's case, a tax preparer sent 
repons to the IRS from non-profit bingo and 
pull tab concerns totaling the winnings o f 
individual people on ado llar fordo llarbasis 
instead of only reporting them when they 
won a game or games totaling over S I200 
for bingo. S600 for pull tabs.

IRS statutes require individual taxpayers 
to repon the full amount o f  their w innings 
on standard IRS form 1040 (the long ver­
sion). They may deduct their losses up to the 
amount of their winnings on Item ized D e­
duction Schedule A and include them in 
their total itemized deductions on LRS Form 
1040. line 34.

More taxes assessed 
W hen IRS agents com pared the w inners 

tax returns with reports from the b ingo anc 
pull tabs concerns in K otzebue, they founc 
discrepancies. Therefore they asked  the 
winners to file amended returns and pa; 
additional taxes orshow  full accurate  d o cu ­
mentation on their losses. T he LRS alsc 
placed liens on their total assets until the 
additional taxes are paid.
According to the tax consultants, som e 

people filed amended returns w ith  adequate 
documentation so they did not have to pay 
additional taxes. Some paid the additionai 
taxes. Some residents have asked the IRS 
Problem Resolutions office to help  them . 
The tax consultants d o n ’t know  w hether 

there are any commercial fisherm en who 
might now have liens on their lim ited  entry 
permits (along with total assets) because o f  
bingo problems. But Anchorage tax law yer 
Robert Brink says he has heard o f  at least 
one elderly Eskimo permit ho lder from  an ­
other community, who might have je o p a r­
dized her permit because o f bingo p ro b ­
lems.
Keep accurate records 
Bingo players everywhere should  keep 

accurate records of winnings and losses, 
warns Brink. He suggests that b ingo and 
pull tab players should keep a daily jou rnal 
o f ail monies won or lost. If  possib le , says 
Brink, players should also pay for cards and 
tabs by check or an automatic te ller card, 
ask for receipts and keep receipts and/or 
pull tab stubs in order to docum ent their 
winnings and losses. IRS agents gen era ih  
want to see documentation to support the 
daily journal.
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p

O lfk ia l Husirio^',

P .O . Bov V 
S ta te  C ap ito l 

.Juneau , A la sk a  99811

M E M O R A N D U M

TO: Senator Rick Halford, Chairman
Senate Judiciary Committee

FROM: Senator Jay Kerttula

SUBJ: Senate Concurrent Resolution 5 --
Youth Courts

DATE: February 1 , 1991

I would appreciate it if you would schedule Senate Concurrent 
Resolution 5.

Senate Concurrent Resolution 5 would request that the Alaska 
Bar Association and the Alaska Court System assist in expansion of 
the Anchorage Youth Court to other communities in the state. The 
Anchorage Youth Court has been a successful project, and I believe 
such a court could also be useful in other communities.

Attached is a copy of research on this topic. Thank you for 
your consideration of this request.

JK:kh

V
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A M E N D M E N T

Offered in the SENATE: By : Kcrtt:ula

To: _____________________________S E N A T E  B I L L  No. Ŝ L 1

H O U S E  B I L L  No. _______

Page:  I  L in e : 16

On p age 1, line 16, D E L E T E  " W H E R E A S  the A n c h o r a g e  Y o u t h  C o u r t  has b e e n  fu n d e d by

the A n c h o r a g e  Ba r  A s s o c i a t i o n  and the Y o u n g  L a w y er s  

S e c t i o n  of the A n c h o r a g e  Bar A s s o c i a t i o n ;  and"

IN S E R T  "W H E R E A S  the A n c h o r a g e  Y o u t h  C o u r t  has b e e n  fu n d e d  b y  the 

A n c h o r a g e  Bar A s s o c i a t i o n ,  the Y o u n g  L a w y e r s  S e c t i o n  of 

the A n c h o r a g e  Bar A s s o c i a t i o n ,  and the I n t e r e s t  on L a w ye r s  

T r u s t  A c c o u n t s  (IOLTA) Fund of the A l a s k a  B a r A s s o c i a t i o n ;  

and".

S 70



Anchorage Youth Court
P.O. Box 102735 

Anchorage, Alaska 99510 (907) 274-5986

January  Z 5 , i 99  I

Senator Jay Kertula 
P0 Box V
Juneau, AK 9981 I 

(Interdepartment Mall Stop 7100)

Dear Senator Kertula

Trie mempers of Anchorage Youth Court thank you tor your interest in exoanaing voutn courts 

‘hrougnout the state, as noted in vour Senate Concurrent Resolution No. 5. introcuced on 
January 22,1991 The students ana aduIts, who nave created Ancnorage Youth Cour t. stand 
ready to assist in this development of more youth courts in Alaska Cf the thirty tnree cases 

that we have tnus far accepted, there has been only one case of recidivism, so we feel it is 
definitely a viable alternative within the juvenile justice system.

We appreciate and applaud your very carefully researched and written resolution You might 
like to note, however, that line loon page 1 and line 1 on page 2 need to read,

"Whereas tne Ancnorage Youth Court has oeen funded Py the Anchorage Bar Association, 
the Young Lawyers Section of the Anchorage Bar Association, and the Interest on Lawyers Trust 

Accounts (IOLTA) Fund of the Alaska Bar Association; and"

Eacn of tne tnree organizations nas contributed substantially to Ancnorage Youth Court s

On January 31 the Ancnorage Youth Court president and chief iuage will testify before tne 
Governor s Commission on Youtn Among other concerns, they will state tnat nelping in tne 
expansion of youtn courts to other Alaskan villages ana towns is one of the long term goals of 
Anchoraoe Youth Court Undoubtedly your resolution will help tremendously in tne achievement 
of this ooo 1

Again, thank you for your support if we can he of anv help, please call or write

survival

Sincerely



A l a s k a  S t a t e  L e g i s l a t u r e

L e g is la tiv e  R esearch Agency

MEMORANDUM

TO: Senator Jay Kerttula
r

rROM: Maureen Weeks
Legislative Analyst

RE: Teen Courts 1n Alaska and Other States
Research Request 90.364

You asked for information about teen courts (courts in which young defendants 
charged with minor offenses appear before juries of their contemporaries). This 
memorandum begins with information about teen courts in general and continues 
with brief descriptions of teen courts in Anchorage, Alaska; Hillsborough County, 
Florida; Denver, Colorado; Odessa, Texas; and Pasco County, Florida. For 
comparison, selected characteristics of the five model courts are presented in 

^  the attached table.

Background

Most youthful, first-time offenders who commit misdemeanors do not go to court, 
do not appear before a jury and are not sentenced by a judge. Instead, they 
receive a letter warning them not to offend again and they may be ordered to 
attend several hours of class for shoplifters or substance abusers. Teen courts 
are an effort to change this. They replace the "slap on the wrist" of a letter 
with the intimidating formality of a court appearance. Furthermore, they ask 
young people to appear before juries composed of other young people--tribur.als 
which juvenile justice experts say tend to be harder on young offenders than 
adult jurors would be. By giving young, first-time offenders a glimpse of "real 
life" before judge and jury, these courts function as juvenile diversion, early 
intervention programs. Their purpose is to stop the progress from misdemeanor 
to felony by asking young offenders to take responsibility for their acts and 
accept sanctions determined by their peers.

Teen courts are composed of student volunteers who act as jurors and sometimes 
lawyers, clerks and bailiffs. Most are conducted by volunteer adult judges. 
Cases are generally screened. Defendants may be referred by the police, school 
officials, judges and, sometimes, private businesses. Most cases involve petty 
crimes. Teen courts are not recognized as courts of original or appellate 
juri sdiction.

October 25, 1990
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Senator  K e r t t u l a
October 25,  1990
Page 2

Although the five courts we have chosen as models for discussion in this 
memorandum differ In many ways, all offer teen-age defendants the right to trial 
by their peers--defined 1n these courts as trial by one's contemporaries. Three 
carry this principle further by also using young people as prosecutors, defense 
lawyers, c W k s  and bailiffs. One (the Anchorage Youth Court) expands the 
concept to its fullest by allowing students to preside as judges.

All five teen courts hold their proceedings 1n local courtrooms to impress upon 
defendants that the session Is "real." How court is conducted varies, hov/ever. 
for example, while the East Pasco Juvenile Court stresses the authenticity of
the hearing by seating teens as jurors in regular juvenile court proceedings
(presided over by a sitting judge and argued by actual prosecutors and public 
defenders), the Anchorage Youth Court asks teen-age defendant: to accept verdicts 
and fulfill sentences determined solely by what many young people consider the 
most formidable of forums--other teen-agers.

The role of the jury also varies with the court. Three of the.five courts we 
studied accept only defendants who are willing to admit guilt. In these courts, 
the teen-age jury hears arguments before determining an appropriate sentence. 
Two teen courts, however, allow not-gui1ty pleas. In one (East Pasco County
Juvenile Court), young jurors recommend a verdict and, where appropriate, a
sentence to the sitting juvenile court judge. In another (Anchorage Youth 
Court), young people are allowed much more authority. Here, after listening to 
arguments by youthful prosecutors and defense lawyers, teen juries determine a 
verdict and teen judges pronounce sentence.

Teen courts differ from each other in other ways. The Odessa Teen Court, begun 
in 1983 and the oldest or the courts we studied, emphasizes family responsibility 
by requiring parents of teen-age defendants to attend parent training workshops. 
The Denver Teen Court, which opens next month, is designed to replace school 
suspension and expulsion (which many students perceive as rewards) with community 
service and restitution. The Hillsborough County Teen Court stresses a variety 
of sentencing options by allowing student jurors to impose modified house arrest 
and restrict a defendant's driving privileges.

The advantages of teen courts are several. First, they place young, first-time 
misdemeanants before a court, a forum they take seriously. Second, they allow 
young people to be tried and sentenced by juries of their peers. Third, they 
allow defendants to pay their debts to society without incurring criminal 
records. Fourth, sentences by youth courts encourage a sense of responsibility 
by stressing redress to the community. Fifth, teen courts allow young 
people--defendants and court officials--to learn court proceedings first hand. 
And sixth, teen courts reduce the volume of cases brought before regular juvenile 
courts.
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Teen Courts

Anchorage Youth Court

Contact: Blythe Marston
Chair, Youth Court Advisory Committee 
Bogle & Gates 
907-276-4557 or

Sharon Leon, Coordinator
Anchorage Youth Court
274-5986 (between 1 p.m. and 5 p.m.)

The court is composed of middle school and high school students (ages 12 to 18) 
who volunteer as judges, jurors, bailiffs, clerks, prosecutors and defense 
attorneys. To be eligible to sit on the court, students must attend an eight- 
to-ten week class and pass a Youth Court Bar Examination. About 100 students 
are members of the bar, with another 200 in preparation classes where they are 
taught constitutional law, criminal law and procedure, ethics and advocacy. 
Legal advisors prepare student prosecutors and defense lawyers before their cases 
go to trial.

Judges are elected by members of the Youth Bar Association. They must have 
argued twice as prosecutors and twice as defense attorneys. The chief judge and 
assistant chief judge must have served at least once as associate judge.

Defendants, who are also between the ages of 1? and 18, are usually first 
of-'enders charged with petty crimes. They have been referred through the 
juvenile probation department, but they may be referred by other organizations, 
such as a store alleging shoplifting. Defendants and their parents must agree 
to allow the Youth Court to he^r the case. Court proceedings insure them the 
right to be represented by a lawyer, the right to trial by jury, the right to 
cross-examine witnesses, the right against self-incrimination and the right to 
appeal.

At arraignment, defendants may plead guilty or not guilty. Student jurors and 
judges hear arguments before they determine the verdict and set the sentence.

Offenses include petty crimes, but the Youth Court has also heard felonies and 
civil suits.

Sentences include community service and restitution. A defendant who wishes to 
appeal a verdict or sentence must submit the appeal within three days of the 
sentence. Once a sentence is served satisfactorily, the record is expunged.

Miscellaneous: This court is the most developed of teen courts we studied. It
is the only court in which students serve as judges, the only court in which 
student lawyers argue cases for defendants who have pleaded not guilty, and the
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only court which requires students to pass a bar examination before qualifying 
to sit on the court.

The court has heard between 30 and 40 cases in the three years It has existed. 
(Juvenile probation officers have begun to refer cases Increasingly frequently, 
according to Ms. Marston.) Trials are conducted at the Anchorage Courthouse In 
the evening.

The court is administered by two groups. A 16-member administrative board of 
lawyers, judges, police officers and students meets quarterly to oversee funding. 
This board is composed equally of adults and students. In addition, the 
Anchorage Youth Court Bar Association, composed of students who have passed the 
bar examination, meets weekly. The court was originally funded solely by the 
Anchorage Bar Association. Recently, funds have been appropriated from the 
Interest On Lawyers' Trust Association (I0LTA) funds. Private individuals also 
contribute to the c» urt.

We will send under seperate cover an Anchorage Youth Court video tape of the case 
of State v.  Pat  O'Shea, in which the derendant is accused of "minor assault" the 
night of March 23, 1989, after an evening of dancing at the Flaming Turban. The 
tape shows a three-judge panel presiding with youthful lawyers arguing before 
an attentive jury in procedures modeled after state court proceedings.

Hillsborough County, Florida

Contact: Bob Sleczkowski,
Director, Juvenile Services,
Thirteenth Judicial Circuit, Florida 
813-272-5110

The court is composed of students from area high schools who volunteer to serve 
as prosecutors and defense attorneys, as well as bailiffs, court clerks and 
jurors. They must complete a three-hour orientation arid training before they 
are allowed to participate on the court.

The judge is a volunteer from the Young Lawyers Association.

Defendants, who are between 13 and 17 years old, participate voluntarily in teen 
court. No defendant appears before court officials from his or her own high 
school. Defendants are referred by the police through the -.tate's attorney. 
First-time misdemeanants who do not qualify for teen court hearings may go to 
juvenile arbitration.

Defendants are required by statute to plead guilty. Jurors hear arguments and 
decide the sentence.

Offenses heard in teen court include school offenses (e.g. battery, trespassing) 
and alcohol offenses.
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Sentences last for five weeks. The Include community service, modified house 
arrest, driver's license restriction, attendance at Alcoholics Anonymous 
meetings, written apologies, essays and Jury duty. Sentences must be served
exactly as determined by the teen court. After five weeks, the director of 
juvenile services rehears the case and, if the sentence is completed 
satisfactorily, the record 1s expunged.

Miscellaneous: The Hillsborough County teen court was established in March
1990. It meets Tuesday and Thursday nights in a county courtroom. Four cases 
are heard each night. Nineteen area high schools participate in teen court on 
a rotating basis (each school sends a teen court once every six weeks). Adult 
staff includes the teen court coordinator, counselor, a secretary and director 
of juvenile services for the Thirteenth Judicial Circuit.

Denver, Colorado

Contact: Jan Church
Chair, Teen Court Advisory Board 
1700 Lincoln, Suite 4100 
Denver, Colorado 80203 
303-861-7000

The court is composed of students who volunteer to serve as jurors and 
prosecutors and defense attorneys.

The judge is a volunteer retired judge.

Defendants are students in trouble in middle school and high school who have 
committed acts for which they would be suspended or expelled from school (but 
not serious enough to warrant a criminal charge). They participate in teen 
court voluntarily, although court organizers ask school principals to "strongly 
encourage" young people to choose teen court over traditional punisiiments which 
keep them out of school.

To appear in court, a teen must sign a contract admitting guilt. Jurors hear 
arguments and set the sentence.

Offenses heard by teen court include stealing, fighting, trespassing and 
possessing alcohol on campus.

Sentences include community service, apology to the victim and restitution. 
Those who do not comply with the teen court sanction are referred to the school 
or the police department.

Miscellaneous: The purpose of this program is to replace traditional negative
school punishment, such as suspension and expulsion, with sanctions which keep 
the student in school and encourage him or her to serve the community It is 
an attempt to intervene before students commit more serious offenses for which
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they will be charged. Teen court, sponsored by the Denver Bar Association, 
holds Its first hearing In November 1990. This court replaces a teen court begun 
In the 1970s and disbanded In the mid-1980s.

Odessa, Texas

Contact: Natalie Rothsteln 
201 N. Grant 
Odessa, Texas 79751 
415-333-3641

The court is composed of teen-agers who volunteer to act as jurors, bailiffs, 
clerks, prosecutors and defense lawyers. A master jury trained in interview and 
assessment skills hears traffic cases; other juries hear miscellaneous cases. 
Student court officials are trained during pre-trial and post-trial meetings with 
the judge and the teen court director.

The judge is a volunteer retired district court judge.

Defendants are referred by police, local courts, the justice of the peace courts 
and the schools. They participate in teen court voluntarily. No defendant may 
go through the teen court twice.

To qualify for teen court, defendants must plead guilty. Jurors hear arguments
before determining the sentence.

Offenses heard in teen court include traffic offenses and Class C and B 
misdemeanors, including some drug possession cases.

Sentences include community service and jury duty. Alcohol or drug offenders 
must take a chemical abuse workshop. The parents of all offenders must take a 
parenting workshop. If the sentence is satisfactorily completed, the record is 
labeled "dismissed through Teen Court."

Miscellaneous: The Odessa Teen Court was established in November 1983. It meets 
every Tuesday night in the county courthouse, with seven juries hearing 21 
trials. One "master jury" hears 15 traffic cases each night, while six other 
juries hear other cases. Parent participation is mandatory. Parents must be 
present at the initial interview with the teen court director, as well as at the
trial. In addition, parents must attend three-hour parenting workshops, taught
by the court director and by her husband, a professor at the University of Texas. 
The director says this parent training is vital to the program's success. The 
program is sponsored by the Junior League of Odessa. Two-thirds of the program's 
funding is from the city council and one-third is from the schools.

(
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Pasco County, Florida

Contact: Judge Lynn Tepper
East Pasco Juvenile Court 
813-996-7341

The court 1s composed of students from the local high school (Zephryhills High 
School). Jurors, selected from the school's law studies class, sit as the jury 
in actual cases heard by the East Pasco Juvenile Court. Jurors are trained by 
the law studies teacher, who discusses jury instructions in class, and by the 
sitting judge, who appears before the class once each semester to discuss the 
state's juvenile justice system. The judge also asks the state's attorney, the 
public defender and a pre-trial case worker to speak to the class. During court, 
jurors sit in the jury box. The trial proceeds as with a non-jury trial, except 
that all objections by lawyers must be made and argued on the floor where the 
jurors can hear them. Bench conferences, voir dire and objection to particular 
jurors are not allowed.

The judge is Circuit Court Judge Lynn Tepper (replacing Judge Maynard F. Swanson, 
Jr., who began the program).

Defendants are juveniles whose cases are on the regular docket; cases are not 
screened.

Defendants may plead guilty or not guilty. Jurors recommend the verdict by 
majority vote and, if the verdict is guilty, jurors also recommend sentencing. 
(Judge Swanson says his verdict differed from the jury's only once; he attributes 
that anomaly to his mistake in not properly instructing the jury.)

Offenses include any offense on the juvenile court docket.

Miscellaneous: This is the only court we studied in which jurors serve under
a sitting judge. It has received national publicity on both the NBC Today Show 
and NBC Nightly News.

We attach an article describing the Pasco County Teen Court ("Pasco Juvenile 
Justice Program Wins National Fame," F l o r i d a  Ba r  News, May 15, 1990); a 
description of the Hillsborough County Teen Court ("Teen Court," provided by 
Bob Sleczkowski, director of juvenile services in Tampa, Florida); and an article 
describing the Odessa Teen Court (Robert Rothstein, "Teen Court: A Way to Combat 
Teen-age Crime and Chemical Abuse," J u v e n i l e  & F a m i l y  Cour t  J o u r n a l , 1987, p. 
1-4). In addition, we attach several documents from the Anchorage Youth Court. 
The documents include step-Dy-step instructions in how to set up similar courts 
in other areas ("Anchorage Youth Court: Trial by Peers") and the Anchorage Youth 
Court Constitution.

I hope this information is useful. If you have any questions, or want additional 
information, please contact this agency.
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Senator Rick Halford

M EM O R A N D U M

TO: S e n a t e  J u d i c i a r y  C o m m i t t e e  M e m b e r s
S e n a t o r  A d a m s  
S e n a t o r  F r a n k  
S e n a t o r  C o l l i n s  
S e n a t o r  R o d e y

F R O M :  S e n a t o r  H a l f o r d ,  C h a i r

D A T E :  J a n u a r y  30, 1991

RE: S J R  1 C o m m i t t e e  f i l e

A t t a c h e d  is t h e  c o m m i t t e e  f i l e  s u p p l e m e n t  f o r  

S J R  1 - "T h e  R i g h t  to K e e p  a n d  B e a r  A r m s . "

R H :r s t

While m Juneau: 
P.O. Box V 

Juneau, AK 99811 
907-465-4958

Resilience: P.O. Box 190 • Ciuigiak, AK  99567 • 907-694-4958
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RE:
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Alaska ̂tate iGegislatiure
Al Adams

District L

Sena t o r  Rick Hal ford ,  Cha i r  and me mb e rs  o f  the 
S e n a t e  J ud i c i a r y  c o m m i t t e e

Se na to r  Al A d a m s
*

WHILE IN SESSION
no. Box v

Stn tc C ap ito l 
Juneau, A laska 90M1 ] 

(907)465-3707
O l IT O F  SESSION  

IIO. Box 333 
Kutiehue, A laska 99752 

(907)442-3245
3111C  Street 

Anchorage, A laska 99503 
(907) 561-7622

SJR 1, "Propos ing  an a m en d m e n t  to the Const i tu t ion o f  the State 
o f  Alaska  re la t ing to the individual  r ight  to keep and bear
a r m s .

J a n u a r y  30,  1991

I wou l d  l ike to of fer  the  f o l l owi ng  a m e n d m e n t  to the a fo remen t i oned  
legi s la t ion for  cons ide ra t i on  in c om m i t t e e  on J anua ry  31,  1991:

Pa ge  1, l ine 8 af ter  the word  "state" add,  "except  that  the exerci se  o f  this 
r ight  m a y  be regu la t ed  by law."
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Senate Joint Resolution No. 1 proposes an amendment to the Constitution 
of the State of Alaska relating to the Individual right to keep and bear 
arms. If approved by a twc-th1rds vote of each house, this proposed 
constitutional amendment would be placed on the ballot at the next 
general election. If a majority of the voters adopt the amendment, the 
language of the State Constitution will be changed.

This amendment apparently Is Intended to establish that the right to keep 
and bear arms under the state constitution is an Individual right, rather 
than a collective (militia-related) one. In Alaska, however, the right 
of the people to bear arms for legitimate purposes Is widely recognized, 
and has never been infringed. Indeed, Alaska and Vermont are the states 
with the least restrictive firearms laws in the entire United States.

The Department of Public Safety and many other law enforcement agencies 
In the state are very concerned that if this language appears on the 
ballot and is approved by the voters, some existing state statutes may be 
subject to constitutional challenge. Present law, for example, prohibits 
a convicted felon from possessing a concealablc firearm; prohibits 
possession of certain weapons such as bombs, hand grenades, silencers, 
and sawed-off shotguns; and prohibits possession of a firearm while 
intoxicated, the carrying of a concealed weapon, possession of a loaded 
firearm on licensed premises, and possession of a firearm by a minor 
without parental consent. (See AS 11.61.200 - 11.61.220).

These statutes serve a critical public safety function by restricting the 
possession of especially dangerous weapons or weapons carried in an 
especially dangerous manner or place. In order to make sure that the 
proposed amendment does not render these statutes unenforceable, nor 
foreclose a future legislature from adopting similar provisions 
(prohibiting possession of loaded firearms in a church or on school 
grounds, for example), it is essential that the language of any proposed 
amendment continues to allow reasonable regulation of firearms by law.

As presently drafted, SJR 1 would also present municipalities or other 
political subdivisions of the state from regulating the use or possession 
of firearms. This authority currently exists, and is used. Last 
October, for example, the Anchorage Municipal Assembly unanimously 
adopted an ordinance making 1t illegal for school students to carry 
deadly weapons onto school grounds in Anchorage. This action was taken 
after two separate incidents in which students had brought loaded 
handguns onto school grounds. At this time, there is no comparable law 
statewide.

There is no good reason why Art. I, §19 of the Alaska Constitution should 
be amended. Since adoption in it’s present form could seriously endanger 
the public safety of the state's citizens and visitors, the Department of 
Public Safety opposes SJR 1.

Richard L. Burton 
Commi ssioner



B IL L NO:
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TITLE:
"Proposing an amendment... 
relating to the right to 
keep and bear arms.".

C O N T A C T : Gayle A. Horetskl 
Deputy Commissioner 

465-4322

If passed by the legislature, SJR 4 would place a proposed constitutional 
amendment before the voters at the next general election. The resolution 
contains an amendment to article I, section 19 of the state constitution, 
relating to a citizen's right to keep and bear arms.

The stated purpose of the proposed amendment Is twofold:

1) to establish that the right to keep and bear arms under the state
constitution Is an individual right, rather than a collective one; 
and

2) to preclude local regulation of the possession or use of firearms.
(At present, local regulations regarding firearms may differ from
state law.)

I am concerned that the present language of the amendment, If adopted by the 
voters at the next election, might allow later constitutional challenge to 
some existing state statutes. Present law, for example, prohibits a 
convicted felon from possessing a concealable firearm, prohibits possession 
of certain weapons such as bombs, hand grenades, rllencers, and sawed-off 
shotguns, prohibits possession of a firearm while intoxicated, the discharge 
of a firearm from, on, or across a highway, the carrying of a concealed 
weapon, possession of a loaded firearm on licensed premises, or possession 
of a firearm by a minor without parental consent. (S£e AS 11.61.200- 
11.61.220.)

These statutes promote public safety by restricting the possession of 
especially dangerous weapons or weapons carried In an especially dangerous 
manner or place. If any of these laws were to be struck down by the courts 
as violative of the amended language of article I, section 19 of the 
constitution, the ability of the state to regulate the possession of deadly 
weapons could be seriously Impaired. This, 1n turn, could present a serious 
threat to the safety of innocent persons.

The Department of Public Safety sees no compelling need to change tne 
existing language 1n Alaska's Constitution. The Department of Public Safety 
therefore opposes SJR 4.

Arthur English 
Commi ssioner
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The H o n o r a b l e  J a n  Faiks, C h a i r  

S enate J u d i c i a r y  C o m m i t te e

P. 0. Box V 

Juneau, A K  9 9811 Re: Senate Joint

R e s o l u t i o n  4

Dear S e n a t o r  Faiks:

I a m  w r i t i n g  on b e h a l f  of the C o u n c i l  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  

A s s ault. T h e  C o u n c i l  o p p o s e s  S e n a t e  J o i n t  R e s o l u t i o n  4. Of p a r t i c u l a r  

c o n c e r n  is the l a c k  of any l a n g u a g e  in S.J.R. 4 w h i c h  e x p l i c i t l y  p r e s e r v e s  

the s t a t e ' s  r i g h t  to r e g u l a t e  firearms. We s t r o n g l y  b e l i e v e  the s t at e  m u s t  

r e t a i n  the r i g h t  to r e g u l a t e  firearms. R e c e n t  i n c i d e n t s  in A l a s k a  a n d  in 

o t h e r  states d e m o n s t r a t e  that u n l i m i t e d  a c c e s s  to f ir e a r m s  by e v e ryone, 

i n c l u d i n g  the m e n t a l l y  u n s t a b l e  an d  c o n v i c t e d  felons, ca n  lead to t r a g e d i e s 

like the d e a t h  last A p r i l  of the w o m a n  in an i n s u r a n c e  o f f i c e  in A n c h o r a g e ,  

and the m o r e  rec e n t  s h o o t i n g s  of c h i l d r e n  o n  a s c h o o l  p l a y g r o u n d  in 

Stockton, C a l i f o r n i a .

The m i s s i o n  of the C o u n c i l  is to p r o v i d e  for p l a n n i n g  and c o o r d i n a t i o n  of 

s e r v i c e s  to v i c t i m s  of d o m e s t i c  v i o l e n c e .  W e  b e l i e v e  this p r o p o s e d

r e s o l u t i o n  d i r e c t l y  a f f e c t s  v i c t i m s  of d o m e s t i c  v i olence. In 1987, 51

m u r d e r s  o c c u r r e d  in Alaska. 36% of the v i c t i m s  in these m u r d e r s  w e r e  

e i t h e r  f a m i l y  m e m b e r s  or in a b o y f r i e n d / g i r l f r i e n d  r e l a t i o n s h i p . 

F u r t he r m o r e ,  f i r e a r m s  w e r e  u s e d  in 61% of  the m u r ders.

If this p r o p o s e d  a m e n d m en t  is a p proved, we u r g e  that it be a m e n d e d  to a d d  a 

p h r a s e  p r e s e r v i n g  the s t a t e ' s  a b i l i t y  to r e a s o n a b l y  r e g u l a t e  the p o s s e s s i o n  

a n d  use of firearms.

S incerely,

B a r b a r a  M i k l o s  

E x e c u t i v e  D i r e c t o r



.crp

I vis

D EPAIITM EIVT OF LAW

CRIMINAL DIVISION

J a n u a r y  31, 1991

nr p i. y to

VCRIM INAL DIVISION CENTRAL OFEICE 
P.O. BOX KC
JUNEAU. ALASKA 99011-0310 
PHONE: (907) ‘W5-342B

OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST ATI! AVENUE. SUITE 310 
ANCHORAGE, ALASKA 99501-9993 
PHONE: (907) 279-732 A

WALTER J. NICKEL, G O V E R N O R

T h e  H o n o r a b l e  R i c k  H a l f o r d  
A l a s k a  S t a t e  S e n a t o r  
P.O. B o x  V  
J u n e a u ,  A l a s k a  99811

Re: S J R  1, R i g h t  to B e a r  A r m s

De a r  S e n a t o r  H a l f o r d :

T h e  p o s i t i o n  o f  the D e p a r t m e n t  c f  Lav/ on t h e  r e s o l u t i o n  
to a m e n d  the A l a s k a  C o n s t i t u t i o n  to r e c o g n i z e  an " i n d i v i d u a l "  r i g h t  
to b e a r  arms (Senate J o i n t  R e s o l u t i o n  1) r e m a i n s  the s a m e  as it has 
b e e n  o v e r  the p a s t  s e v e r a l  y e a r s  d u r i n g  w h i c h  s i m i l a r  r e s o l u t i o n s  
h a v e  b e e n  i n t r o d u c e d .  T h e  d e p a r t m e n t  has o p p o s e d ,  a n d  c u r r e n t l y  
o p p o s e s ,  s u c h  a c h a n g e  tj the c o n s t i t u t i o n ,  n o t  b e c a u s e  it o p p o s e s  
the " i n d i v i d u a l "  r i g h t  to b e a r  arms, b u t  b e c a u s e  the r e s o l u t i o n  as 
i n t r o d u c e d  c o u l d  i n v a l i d a t e  e x i s t i n g  laws r e g u l a t i n g  f i r e a r m s .  
T h i s  c o n c l u s i o n  h a s  b e e n  r e a c h e d  a f t e r  c a r e f u l  a n d  e x t e n s i v e  
review, o v e r  a n u m b e r  of  years, o f  t h e  law in A l a s k a  and o t h e r  
s t a t e s .

A s u m m a r y  o f  t h e  D e p a r t m e n t  of  L a w ' s  p r i o r  and c u r r e n t  
a n a l y s i s  follows:

1. In a w i d e  v a r i e t y  of  c o n t e x t s ,  t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  i n t e r p r e t e d  the s t ate c o n s t i t u t i o n  as p r o v i d i n g  b r o a d e r  
p r o t e c t i o n  for i n d i v i d u a l  r i g h t s  than do e s  t h e  f e d e r a l  
c o n s t i t u t i o n .  W e  b e l i e v e  tu at the c o u r t  w o u l d  i n t e r p r e t  the 
e x i s t i n g  r i g h t - t o - b e a r  ’rs v i s i o n  in the s t a t e  c o n s t i t u t i o n  in 
a s i m i l a r l y  b r o a d  mann. .ms s a t i s f y  the p r o p o n e n t s '  c o n c e r n s  
a b o u t  t h e  p o t e n t i a l  foi ^ „ r e g u l a t i o n ,  w i t h o u t  the n e e d  for the 
a m e n d m e n t .

2. A c c o r d i n g  to f e d e r a l  a u t h o r i t y ,  A l a s k a  a l r e a d y  
s h a r e s  w i t h  V e r m o n t  the d i s t i n c t i o n  o f  h a v i n g  the l e a s t  r e s t r i c t i v e  
f i r e a r m s  laws in the U n i t e d  S t a t e s . 1 It is c o m m o n  for f i r e a r m s  to 
be  c a r r i e d  o p e n l y  in all a r e a s  o f  the state, and t h e y  m a y  be

* D e p a r t m e n t  of the T r e a s u r y ,  B u r e a u  of A l c o h o l ,  T o b a c c o  a n d  
F i r e a r m s ,  S t a t e  L a w s  and P u b l i s h e d  O r d i n a n c e s :  F i r e a r m s  (18th Ed. 
1988) .
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c a r r i e d  c o n c e a l e d  in a n d  a r o u n d  o n e ' s  h o m o  or for p r o t e c t i o n  w h i l e  
e n g a g e d  in o u t d o o r  a c t i v i t y .  AS 1 1 . 6 1 . 2 2 0 ( b ) .  A t  the s a m e  time, 
d a n g e r o u s  w e a p o n s  (such as s w i t c h b l a d e s ,  m a c h i n e  guns, bombs, and 
" s a w e d - o f f  s h o t g u n s " )  are p r o h i b i t e d .  Also, f e l o n s  are p r o h i b i t e d  
from c a r r y i n g  c o n c e a l a b l e  f i r e a r m s .  AS 1 1 . 6 1 . 2 0 0 .  In the 
d e p a r t m e n t ' s  view, t h e r e  is no c o m p e l l i n g  r e a s o n  that h a s  b e e n  p u t  
f o r w a r d  t o  c h a n g e  this s t a t u s  quo.

3. N o  o n e  c a n  p r e d i c t  the full l e gal e f f e c t  of the 
p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  w i t h  a n y  d e g r e e  of  c e r t a i n t y .  
T h e  o n e  e f f e c t  o f  the a m e n d m e n t  t h a t  c a n  be s t a t e d  w i t h  c e r t a i n t y ,  
liovever, is t h a t  it t r a n s f e r s  the p o w e r  to r e g u l a t e  f i r e a r m s  use, 
c u r r e n t l y  h e l d  by t h e  l e g i s l a t u r e ,  to the j u d i c i a r y .  A  s i m i l a r  a n d  
w e l l - k n o w n  e x a m p l e  of  s u c h  a p o w e r  t r a n s f e r  o c c u r r e d  w h e n  t h e  
c o n s t i t u t i o n  w a s  a m e n d e d  to s p e c i f i c a l l y  g u a r a n t e e  t h e  r i g h t  of  
p r i v a c y ;  it w a s  f o l l o w e d  s h o r t l y  t h e r e a f t e r  by a s u p r e m o  c o u r t  
o p i n i o n ,  w i t h  w h i c h  the s t a t e  is s t i l l  s t r u g g l i n g ,  t h a t  p r o t e c t e d  
the r i g h t  to u s e  m a r i j u a n a .

4. B e c a u s e  t h e  A l a s k a  c o u r t s  c o n s t r u e  the p r o v i s i o n s  of 
o u r  c o n s t i t u t i o n  b r o a d l y ,  a n d  b e c a u s e  the l a n g u a g e  of t h e  p r o p o s e d  
a m e n d m e n t  g i v e s  e i t h e r  no o r  e x c e e d i n g l y  l i t t l e  a u t h o r i t y  to t h e  
l e g i s l a t u r e  to r e g u l a t e  f i r e a r m  use, it is v e r y  l i k e l y  t h a t  
p o r t i o n s  of A l a s k a ' s  s t a t u t e s  r e g u l a t i n g  f i r e a r m s  w i l l  b e  d e c l a r e d  
u n c o n s t i t u t i o n a l .  E x a m p l e s  o f  c o n d u c t  p r o h i b i t e d  b y  e x i s t i n g  la w s  
t h a t  c o u l d  b e  d e c l a r e d  u n c o n s t i t u t i o n a l  u n d e r  t h e  p r o p o s e d  
a m e n d m e n t  i n c l u d e  the p o s s e s s i o n  o f  w e a p o n s  b y  f e l o n s ,  the 
p o s s e s s i o n  by a n y o n e  o f  " p r o h i b i t e d  w e a p o n s "  s u c h  as m a c h i n e  guns, 
s w i t c h b l a d e s  or  " s a w e d - o f f  s h o t g u n s " ,  the p o s s e s s i o n  of  f i r e a r m s  in 
b a r s  or b y  i n t o x i c a t e d  p e r s o n s ,  and t h e  r e m o v a l  of s e r i a l  n u m b e r s .  
I ndeed, t h e  c o u r t s  o f  s e v e r a l  s t a t e s  h a v e  s t r u c k  d o w n  s i m i l a r  
f i r e a r m s  laws b a s e d  o n  a m e n d m e n t s  t o  t h e i r  s t a t e  c o n s t i t u t i o n s .  
F u r t h e r m o r e ,  t h e  p r o p o s e d  a m e n d m e n t  c o u l d  p r e c l u d e  f u t u r e  A l a s k a  
l e g i s l a t u r e s  f r o m  a d o p t i n g  a d d i t i o n a l  l a w s  in this a r e a ,  su c h  as 
laws p r o h i b i t i n g  the p o s s e s s i o n  of f i r e a r m s  on s c h o o l  g r o u n d s ,  in 
g o v e r n m e n t  b u i l d i n g s ,  or in p r o x i m i t y  to o i l  and gas f a c i l i t i e s .

5. T h e  d e p a r t m e n t  d o e s  n o t  belie;ve that s t a t e m e n t s  of 
" l e g i s l a t i v e  i n t e n t " ,  i n d i c a t i n g  t h a t  the c o n s t i t u t i o n a l  a m e n d m e n t  
s h o u l d  n o t  b e  c o n s t r u e d  to p r e c l u d e  the r e a s o n a b l e  r e g u l a t i o n  o f  
w e a p o n s ,  are s u f f i c i e n t  t o  a v o i d  c u r r e n t  s t a t e  laws f r o m  b e i n g  
s t r u c k  down. As a g e n e r a l  rule, a s t a t u t e  or c o n s t i t u t i o n a l  
p r o v i s i o n  w i l l  be  interpre-f ^d a c c o r d i n g  to the p l a i n  m e a n i n g  of  t h e  
l a n g u a g e  on  its face. If the i n t e n t  b e h i n d  the a d o p t i o n  of  the 
a m e n d m e n t  b e c o m e s  an i s s u e ,  it is the i n t e n t  of the v o t e r s  w h o  
a d o p t e d  t h e  m e a s u r e ,  r a t h e r  t h a n  the i n t e n t  of  the l e g i s l a t o r s  w h o  
d r a f t e d  it, t h a t  w i l l  b e  r e l e v a n t .

If t h e  l e g i s l a t u r e  b e l i e v e s  it is n e c e s s a r y  to e x p l i c i t l y  
r e c o g n i z e  the " i n d i v i d u a l "  r i g h t  to b e a r  arms, the a m e n d m e n t  s h o u l d  
b e  d r a f t e d  to a l s o  e x p l i c i t l y  r e c o g n i z e  the l e g i s l a t u r e ' s  a u t h o r i t y



to r e a s o n a b l y  r e g u l a t e  f i r e a r m s ,  t h a t  is, to m a i n t a i n  the s t a t u s  
q u o  c o n c e r n i n g  f i r e a r m s  laws. As a l t e r n a t i v e s  to t h e  p r o p o s e d  
j o i n t  r e s o l u t i o n s ,  the D e p a r t m e n t  of  L a w  h a s  p r e v i o u s l y  s u g g e s t e d  
the f o l l o w i n g  l a n g u a g e :

T h e  i n d i v i d u a l  r i g h t  to k e e p  and b e a r  ar m s  s h a l l  n o t  be 
d e n i e d  or  i n f r i n g e d  by the s t a t e  or a p o l i t i c a l
s u b d i v i s i o n  o f  the state, e x c e p t  th a t  the s t a t e  or a
p o l i t i c a l  s u b d i v i s i o n  of  the s t a t e  m a y  r e g u l a t e  the
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m a n n e r  in w h i c h ar m s  m a y  be kept, borne, or used.

e x c e p t  t h a t  the e x e r c i s e  of t h i s  r i g h t  m a v  be r e g u l a t e d
b y  law.

o r

e x c e p t t h a t t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e g u l a t e d

b y  1 a w . N o l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r

s p e c i a l t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f

f i r e a r m s .

A  m o r e  d e t a i l e d  a n a l y s i s  of  th i s  issue, and o f  t h e  p o i n t s  
r a i s e d  above, w h i c h  w a s  s u b m i t t e d  to the l e g i s l a t u r e  in 1989, is 
a t t a c h e d  to this letter.

V e r y  t r u l y  yours,

C H A R L E S  E .  C O L E  

A T T O R N E Y  G E N E R A L



/T \

DEPARTMENT OF LAW

CRIMINAL DIVISION

T h e  H o n o r a b l e  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t o r  
P.O. Box V
J u n e a u ,  A l a s k a  9 9 8 1 1

J a n u a r y  29, 1989

REPLY TO

V  CRIMINAL DIVISION CENTRAL OFFICE 
'  P.O. BOX KC

JUNEAU. ALASKA 99911-0310 
PHONE: (907) 465-3429

1  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

STEVE CO W  PER, GOVERNOR

D e a r  S e n a t o r  Faiks:

T h a n k  y o u  for t h e  o p p o r t u n i t y  t o  r e v i e w  S J R  4, r e l a t i n g  

to a p r o p o s e d  a m e n d m e n t  t o  t h e  c o n s t i t u t i o n a l  r i g h t  t o  b e a r  a r m s  

in A l a s k a .  A f t e r  c o n s i d e r a b l e  r e s e a r c h  r e g a r d i n g  t h e  l a w  in A l a s k a  

a n d  o t h e r  s t a t e s  o n  t h i s  issue, it is o u r  o p i n i o n  t h a t  t h e  e x i s t i n g  

c o n s t i t u t i o n a l  p r o v i s i o n  p r o t e c t i n g  t h e  r i g h t  to  b e a r  a r m s  s h o u l d  

n o t  be, n o r  d o e s  it n e e d  t o  be, a m e n d e d .

I n  s u m m a r y ,  o u r  a n a l y s i s  is:

1. In A l a s k a ,  t h e  r i g h t  o f  t h e  p e o p l e  to  b e a r  a r m s  f o r  

l e g i t i m a t e  p u r p o s e s  h a s  n e v e r  b e e n  i n f r i n g e d .  In t h e  a b s e n c e  o f  

a s p e c i f i c  n e e d  t o  a m e n d  t h e  c o n s t i t u t i o n ,  it m a y  b e  w i s e  to  f o l l o w  

t h e  a d a g e  "If it a i n ' t  b r o k e ,  d o n ' t  fix it."

2. In a w i d e  v a r i e t y  o f  c o n t e x t s ,  t h e  A l a s k a  S u p r e m e  

C o u r t  h a s  i n t e r p r e t e d  i n d i v i d u a l  r i g h t s  u n d e r  t h e  s t a t e  

c o n s t i t u t i o n  m o r e  b r o a d l y  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n ,  a n d  t h e r e  

is n o  r e a s o n  to b e l i e v e  t h e  c o u r t  w o u l d  n o t  i n t e r p r e t  t h e  e x i s t i n g  

r i g h t  to b e a r  a r m s  p r o v i s i o n  in a n  e q u a l l y  b r o a d  manner.
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3. T h e  l e gal e f f e c t s  o f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  

a m e n d m e n t  c a n  n o t  b e  p r e d i c t e d  w i t h  a n y  d e g r e e  o f  c e r t a i n t y .  T h e  

r e c e n t  e x p e r i e n c e s  of W e s t  V i r g i n i a  i l l u s t r a t e  t h e  u n r e l i a b i l i t y  

o f  p o l i t i c a l  s t a t e m e n t s  m a d e  b y  p r o p o n e n t s  o f  t h i s  t y p e  of 

a m e n d m e n t .

4. T h e  o n l y  e f f e c t  o f  t h e  a m e n d m e n t  t h a t  c a n  b e  s t a t e d*

w i t h  c e r t a i n t y  is t h a t  it t r a n s f e r s  p o w e r  c u r r e n t l y  in t h e  h a n d s  

o f  t h e  l e g i s l a t u r e  to t h e  j u d i c i a r y .  A  s i m i l a r  a n d  w e l l - k n o w n  

e x a m p l e  o f  s u c h  a p o w e r  t r a n s f e r  o c c u r r e d  w h e n  t h e  c o n s t i t u t i o n  w a s

a m e n d e d  t o  s p e c i f i c a l l y  m e n t i o n  t h e  r i g h t  o f  p r i v a c y .  T h e

/ /
l e g i s l a t u r e  is s t i l l  s t r u g g l i n g  w i t h  t h e  r e s u l t i n g  s u p r e m e  c o u r t  

o p i n i o n  w h i c h  r e c o g n i z e d  a c o n s t i t u t i o n a l  r i g h t  t o  u s e  m a r i j u a n a .

5. B a s e d  on t h e  b r o a d  r e a d i n g  t h e  A l a s k a  c o u r t  g i v e s  to 

t h e  p r o v i s i o n s  of  o u r  c o n s t i t u t i o n ,  a n d  t h e  l a c k  o f  a n y  l a n g u a g e  

in  t h e  a m e n d m e n t  g i v i n g  t h e  l e g i s l a t u r e  t h e  a u t h o r i t y  t o  r e g u l a t e  

t h e  e x e r c i s e  o f . t h e  c o n s t i t u t i o n a l  right, it is m o r e  l i k e l y  t h a t  

p o r t i o n s  o f  A l a s k a ' s  s t a t u t e s  r e g u l a t i n g  f i r e a r m s  w i l l  b e  d e c l a r e d  

u n c o n s t i t u t i o n a l .  C a s e  a u t h o r i t y  e x i s t s  as l e g a l  p r e c e d e n t  for 

i n v a l i d a t i n g ,  o r  s e r i o u s l y  w e a k e n i n g ,  b o t h  t h e  s t a t e  s t a t u t e  

p r o h i b i t i n g  all fe l o n s  f r o m  h a v i n g  firearms, a n d  the A n c h o r a g e  

m u n i c i p a l  o r d i n a n c e  a g a i n s t  c a r r y i n g  c o n c e a l e d  w e a p o n s  in 

a u t o m o b i l e s .

6. If t h e  L e g i s l a t u r e  d e c i d e s  t o  a p p r o v e  a

c o n s t i t u t i o n a l  amendmr  ̂ t m o d i f y i n g  t h e  r i g h t  t o  b e a r  a r m s  in 

A l a s k a ,  t h e  l a n g u a g e  hie a m e n d m e n t  s h o u l d  a f f i r m a t i v e l y  s t a t e
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t h a t  t h e  l e g i s l a t u r e  c o n t i n u e s  to h a v e  the a u t h o r i t y  to r e a s o n a b l y  

r e g u l a t e  f i r e a r m s  b y  law.

1. T h e  R i g h t  t o  K e e p  and B e a r  A r m s  in A l a s k a

T h e  A l a s k a  C o n s t i t u t i o n  a d d r e s s e s  t h e  r i g h t  of t h e  p e o p l e  

t o  k e e p  a n d  b e a r  a r m s  at A r t i c l e  I, S e c t i o n  19. It ..provides: "A 

w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to t h e  s e c u r i t y  of a free 

state, t h e  r i g h t  of  t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be 

i n f r i n g e d . "  A l t h o u g h  t h i s  s e c t i o n  of t h e  c o n s t i t u t i o n  h a s  n e v e r  

h e e n  i n t e r p r e t e d  b y  t h e  A l a s k a  S u p r e m e  Court, e x i s t i n g  lav/ g r a n t s  

A l a s k a n s  b r o a d  a n d  r e l a t i v e l y  u n r e s t r i c t e d  r i g h t s  t o  k e e p  and b e a r  

arms.

i d e n t i c a l  t o  l a n g u a g e  f o u n d  in t h e  S e c o n d  A m e n d m e n t  to t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  H o w e v e r ,  as n o t e d  b y  L e g i s l a t i v e  C o u n s e l  

T a m a r a  B r a n d t  C o o k  in h e r  m e m o r a n d u m  to S e n a t o r  R o d e y  d a t e d  A p r i l

c o n s i d e r e d  w h e t h e r  t h e  S e c o n d  A m e n d m e n t  p r o v i d e s  any p r o t e c t i o n  to 

t h e  p r i v a t e  o w n e r s h i p  of a r m s  for l a w f u l  p u r p o s e s . "  T h e r e  is a m p l e  

l e g a l  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  p r o t e c t i o n  of the 

.individual r i g h t  to b e a r  a r m s  is p r o v i d e d  b y  t h e  lan g u a g e  of b o t h  

t h e  S e c o n d  A m e n d m e n t  and S e c t i o n  19 of t h e  A l a s k a  Co n s t i t u t i o n .

C
A l a s k a ' s  r i g h t  to  b e a r  a r m s  p r o v i s i o n  is v i r t u a l l y

14, 1983, "t h e  [ U n i t e d  S t a t e s ]  S u p r e m e  C o u r t  h a s  n e v e r  d i r e c t l y



T h e  H o n o r a b l e  J a n  F a i k s
S J R 4  - R i g h t  to K e e p  a n d  B e a r  A r m s

J a n u a r y  29, 1989
Pa g e  4

F o r  e x a m p l e ,  in o n e  s c h o l a r l y  a r t i c l e , 1 t h e  a u t h o r  

d e m o n s t r a t e d  t h a t  t h e  a m e n d m e n t s  g u a r a n t e e  t h e  i n d i v i d u a l  r i g h t  to 

k e e p  a n d  b e a r  a r m s  f o r  t h e  f o l l o w i n g  p u r p o s e s :  (1) to  e n a b l e  the

i n d i v i d u a l  t o  p e r f o r m  m i l i t i a  d u t i e s ;  (2) to d e t e r  g o v e r n m e n t a l  

o p p r e s s i o n ;  (3) t o  m a i n t a i n  p u b l i c  o r d e r ;  a n d  (4) to e n a b l e  the 

i n d i v i d u a l  t o  e x e r c i s e  t h e  r i g h t  t o  s e l f - d e f e n s e .  s T h e  a u t h o r  

c o n c l u d e d  h i s  a n a l y s i s  b y  c l e a r l y  s t a t i n g  that, u n d e r  l a n g u a g e  

i d e n t i c a l  t o  t h e  A l a s k a  C o n s t i t u t i o n ,  c o m m o n  a n d  t r a d i t i o n a l  u s e r s  

o f  p r i v a t e  f i r e a r m s  a r e  p r o t e c t e d  a n d  t h a t  it w o u l d  b e  

u n c o n s t i t u t i o n a l  t o  e n a c t

. . ' /
(1) a n y  l a w  t h a t  i n f r i n g e s  t h e  r i g h t  of  t h e  
p e o p l e  ( e x c e p t i n g  t h o s e  p e o p l e  w h o  f a l l  in t o  
a t r a d i t i o n a l  h i g h - r i s k  c a t e g o r y ,  s u c h  as 
felons, t h e  m e n t a l l y  d e f i c i e n t ,  a n d  infants) 
t o  k e e p  a n y  a r m s  c o m m o n l y  u s e d  f o r  p e r s o n a l  
p r o t e c t i o n  o r  a n y  of  t h e  m o d e r n  e q u i v a l e n t  of  
a r m s  t h a t  w e r e  f a i r l y  c o m m o n l y  p o s s e s s e d  b y  t h e  
p e o p l e  a t  t h e  a d o p t i o n  of  t h e  C o n s t i t u t i o n ,  o r
(2) a n y  l a w  t h a t  i n f r i n g e s  t h e  r i g h t  t o  b e a r  
t h o s e  a r m s  f o r  t r a d i t i o n a l  l a w f u l  p u r p o s e s . 2

1Dowlut, " T h e  R i g h t  t o  A r m s :  D o e s  t h e  C o n s t i t u t i o n  o r  t h e
P r e d i l e c t i o n  o f  J u d g e s  R e i g n ? , " 36 O k l a h o m a  L a w  R e v i e w  65 (1983).

2Id. at  101. T h e  f o l l o w i n g  a r t i c l e s  h a v e  b e e n  c i t e d  as 
a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  S e c o n d  A m e n d m e n t  g u a r a n t e e s  
an i n d i v i d u a l  r i g h t  to  b e a r  arms: S.P. H a l b r o o k ,  T h a t  E v e r y  H a n
Be Armed: T h e  E v o l u t i o n  of a C o n s t i t u t i o n a l  R i g h t  (Univ. o f  N.
Mex. P r e s s  1984); Dowlut, "T h e  C u r r e n t  R e l e v a n c y  of K e e p i n g  a n d  
B e a r i n g  A r m s , "  15 U. Bair. L. F. 32 (1984); Kates, " H a n d g u n
P r o h i b i t i o n  a n d  t h e  O r i g i n a l  M e a n i n g  o f  t h e  S e c o n d  A m e n d m e n t , "  82 
M ich. L. Rev. 204 (1933) ; M a l c o l m ,  "T h e  R i g h t  o f  t h e  P e o p l e  t o  K e e p  
a n d  B e a r  Arms: T h e  C o m m o n  Law T r a d i t i o n ,  10 H a s t i n g s  Const. L. 0.
285 (1983); C a p lan, "T h e  R i g h t  o f  t h e  I n d i v i d u a l  to B e a r  Arms: A
R e c e n t  J u d i c i a l  T r e n d , "  1982 D e t r o i t  Col. L. Rev. 789; S h a l h o p e ,  
" T h e  I d e o l o g i c a l  Origins, o f  t h e  S e c o n d  A m e n d m e n t , "  69 J . A m . 
H i s t o r y  599 (1982) ; H a l b r o o k ,  " T o  K e e p  a n d  B e a r  T h e i r  P r i v a t e  Arms: 
T h e  A d o p t i o n  of  the S e c o n d  A m e n d m e n t ,  1 7 8 7 - 1 7 9 1 , "  10 N. Kv. L. Rev. 
13 (1982); G a r d i n e r ,  "To P r e s e r v e  L i b e r t y — A  L o o k  at T h e  R i g h t  to 
K e e p  a n d  B e a r  A r m s , "  10 N. Kv. L. Rev. 63 (1982); H a l b r o o k ,  "The
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A n  a n a l y s i s  of  t h e  c o n s t i t u t i o n a l  r i g h t  t o  b e a r  a r m s  in 

A l a s k a  m u s t  of n e c e s s i t y  c o n s i d e r  t h e  h i s t o r y  of g u n  r e g u l a t i o n  in 

t h e  s t a t e . 3 T h e  r i g h t  o f  t h e  p e o p l e  to b e a r  a r m s  for l e g i t i m a t e  

p u r p o s e s  is w i d e l y  r e c o g n i z e d  in A l a ska, and h a s  n e v e r  b e e n

J u r i s p r u d e n c e  o f  t h e  S e c o n d  a n d  F o u r t e e n t h  A m e n d m e n t s , "  4 Geo. 
M a s o n  U.L. Rev. 1 (1981); C a n t r e l l ,  "The R i g h t  t o  B e a r  A r m s , "  53 
Wis. B a r  Bull. 21 (Oct. 198 0 ) ;  Caplan, " H a n d g u n  C o n t r o l :  
C o n s t i t u t i o n a l  o r  U n c o n s t i t u t i o n a l ? , "  10 N.C. C e n t r a l  L. j. 53 
(1978); C a p l a n ,  " R e s t o r i n g  T h e  Bal a n c e :  T h e  S e c o n d  A m e n d m e n t
R e v i s i t e d , "  5 F o r d h a m  U r b a n  L.J. 31 (1976); W h i s k e r ,  " H i s t o r i c a l  
D e v e l o p m e n t  a n d  S u b s e q u e n t  E r o s i o n  of t h e  R i g h t  t o  K e e p  a n d  B e a r  
A r m s , "  78 W. Va. L. Rev. 171 (1976); Weiss, "A R e p l y  t o  A d v o c a t e s  
of  G u n  C o n t r o l  L a w , "  52 Jour. U r b a n  L a w  577 (1974); H a r d y  &
S t o m p o l y ,  "Of A r m s  a n d  t h e  L a w , "  51 C h i . - K e n t  L. Rev. 62 (1974); 
M c C l u r e ,  " F i r e a r m s  and F e d e r a l i s m , "  7 I d a h o  L. Rev. 197 (1970); 
L e v i n e  & Saxe, " T h e  S e c o n d  A m e n d m e n t :  T h e  R i g h t  to  B e a r  A r m s , "  7 
H o u s t o n  L. Rev. 1 (1969) ; Olds, " T h e  S e c o n d  A m e n d m e n t  a n d  T h e  R i g h t  
t o  K e e p  a n d  B e a r  A r m s , "  46 Mich. St. Bar. J. 15 (Oct. 1967); 
C o m m e n t ,  "T h e  R i g h t  t o  K e e p  a n d  B e a r  A rms: A  N e c e s s a r y
C o n s t i t u t i o n a l  G u a r a n t e e  o r  a n  O u t m o d e d  P r o v i s i o n  o f  t h e  Bill of 
R i g h t s ? , "  31 A l b a n y  L. Rev. 74 (1967); S p r e c h e r ,  " T h e  Lo s t
A m e n d m e n t , "  51 Am. Bar Assn. J. 554 a n d  665 (1965); a n d  Hays, "T h e  
R i g h t  to B e a r  A r m s :  A  S t u d y  in J u d i c i a l  M i s i n t e r p r e t a t i o n , "  2 Wm. 
& M a r y  L. Rev. 3 8 1  (1960).

3See, e.g., H o o t c h  v. A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y s t e m . 536 
P. 2d 793, 800 (Alaska 1975): " I n  d e t e r m i n i n g  t h e  s c o p e  o f  a
c o n s t i t u t i o n a l  right, t h e  f o cus o f  the c o u r t ' s  i n q u i r y  is not, 
h o w e v e r ,  on  t h e  q u e s t i o n  o f  w h e t h e r  t h e r e  is a b u r d e n  on the 
e x e r c i s e  of t h a t  right. W e  m u s t  l o o k  to t h e  i n t e n t  o f  the f r a m e r s  
of the c o n s t i t u t i o n  c o n c e r n i n g  t h e  n a t u r e  of  t h e  r i g h t  itself, the 
p r o b l e m s  w h i c h  t h e y  w e r e  a d d r e s s i n g  a n d  t h e  r e m e d i e s  t h e y  sought. 
W h i l e  p r i o r  p r a c t i c e  a n d  t h e  fr a m e r s '  p u r p o s e s  a r e  n o t  n e c e s s a r i l y  
c o n c l u s i v e ,  a n  h i s t o r i c a l  p e r s p e c t i v e  is e s s e n t i a l  to an 
e n l i g h t e n e d  c o n t e m p o r a r y  i n t e r p r e t a t i o n  of o u r  c o n s t i t u t i o n . "
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i n f r i n g e d . 4 A l a s k a  a n d  V e r m o n t  s h a r e  t h e  d i s t i n c t i o n  of h a v i n g  the

l e a s t  r e s t r i c t i v e  f i r e a r m s  l a w s  in U n i t e d  S t a t e s . 5

P r o p o n e n t s  o f  t h e  a m e n d m e n t  i n d i c a t e  it is not p r o p o s e d  

to  r e c t i f y  a c u r r e n t  i n j u s t i c e  n o r  t o  o v e r t u r n  e x i s t i n g  g u n s  laws 

o r  r e g u l a t i o n s ,  b u t  t o  p r o t e c t  t h e  r i g h t s  of  i n d i v i d u a l s  t o  k e e p  

a n d  b e a r  a r m s  a g a i n s t  t h e  c a p r i c e  o f  an i r r e s p o n s i b l e  l e g i s l a t u r e .  

W e  b e l i e v e  t h e  p r o t e c t i o n  of  t h e  e x i s t i n g  c o n s t i t u t i o n  a n d  the 

r e s p e c t  a n d  r e s t r a i n t  h i s t o r i c a l l y  s h o w n  b y  t h e  A l a s k a  l e g i s l a t u r e  

a n d  c o u r t s  f o r  t h e  p e o p l e ' s  r i g h t  t o  b e a r  a r m s  r e n d e r s  t h e  p r o p o s e d  

a m e n d m e n t  u n n e c e s s a r y ,  a n d  w o r s e ,  t h e  a m e n d m e n t  i n t e r j e c t s  t h e  

u n c e r t a i n t y  of j u d i c i a l  i n t e r p r e t a t i o n  i n t o  a n e w  and u n c h a r t e d  

a r e a .

2. C o n s t i t u t i o n a l  I n t e r p r e t a t i o n  in A l a s k a

It is o f t e n  d i f f i c u l t  t o  p r e d i c t  h o w  a c o u r t  w i l l  

i n t e r p r e t  t h e  s c o p e  a n d  e f f e c t  o f  a n e w  c o n s t i t u t i o n a l  a m e n d m e n t ,  

a n d  h o w  t h e  p o w e r  o f  t h e  l e g i s l a t u r e  w i l l  t h e r e a f t e r  b e  lim i t e d .  

T h i s  u n p r e d i c t a b i l i t y  is v e r y  f a m i l i a r  t o  A l a s k a n s .  In 1972, t h e

4In p r e v i o u s  years, a 1983 i n f o r m a l  A t t o r n e y  G e n e r a l ' s  o p i n i o n  
h a s  b e e n  c i t e d  as p r o o f  o f  t h e  n e e d  f o r  a c o n s t i t u t i o n a l  a m e n d m e n t .  
T h e  o p i n i o n  a d d r e s s e d  w h e t h e r  a l a n d l o r d  c o u l d  p r o h i b i t  a t e n a n t  
f r o m  h a v i n g  f i r e a r m s .  T h i s  a n a l y s i s  of  t h e  r i g h t  to b e a r  arms, 
r e n d e r e d  in t h e  c o n t e x t  o f  a c o n t r a c t u a l  r e l a t i o n s h i p  b e t w e e n  
p r i v a t e  p a r t i e s ,  d i d  n o t  c o m p r e h e n s i v e l y  a d d r e s s  the i s s u e  of 
g o v e r n m e n t a l  r e g u l a t i o n  of  arms.

d e p a r t m e n t  o f  t h e  T r e a s u r y ,  B u r e a u  o f  A l c o h o l ,  T o b a c c o  and 
Firea r m s ,  S t a t e  L a w s  a n d  P u b l i s h e d  O r d i n a n c e s :  F i r e a r m s  (18th Ed. 
1988) .
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p e o p l e  e x p l i c i t l y  r e c o g n i z e d  t h e  r i g h t  to  p r i v a c y  in A l a s k a  b y

a p p r o v i n g  a c o n s t i t u t i o n a l  a m e n d m e n t .  I n  t h e  f i r s t  m a j o r  c a s e

i n t e r p r e t i n g  t h e  p r i v a c y  a m e n d m e n t ,  t h e  A l a s k a  S u p r e m e  C o u r t  in

R a v i n  v. S t a t e .6 s t r u c k  d o w n  t h e  l a w  t h a t  c r i m i n a l i z e d  p o s s e s s i o n

o f  m a r i j u a n a  in t h e  h o m e  f o r  p e r s o n a l  use. T h e  l e g i s l a t u r e  h a s

b e e n  s t r u g g l i n g  for m a n y  y e a r s  t o  d e a l  w i t h  , t h i s  u n i q u e

i n t e r p r e t a t i o n  o f  o u r  c o n s t i t u t i o n . 7

R a v i n  is o n l y  o n e  e x a m p l e  of  t h e  p r o p e n s i t y  o f  t h e  s t a t e

s u p r e m e  c o u r t  t o  i n t e r p r e t  t h e  A l a s k a  c o n s t i t u t i o n ,  as g i v i n g
/ '

. . '  . . 1 
b r o a d e r  p r o t e c t i o n  t o  i n d i v i d u a l  r i g h t s  t h a n  s i m i l a r  c o n s t i t u t i o n a l

p r o v i s i o n s  in o t h e r  j u r i s d i c t i o n s .  A s  a r e s u l t ,  t h e  j u d i c i a l

d e c i s i o n s  of  o t h e r  s t a t e s  i n t e r p r e t i n g  i n d i v i d u a l  r i g h t s  c a n n o t  b e

6537 P . 2d 494 (Alaska 1975).

A l t h o u g h  o t h e r  s t a t e s ,  i n c l u d i n g  A r i z o n a ,  C a l i f o r n i a ,  
F l orida, H a w a i i ,  L o u i s i a n a ,  M o n t a n a ,  S o u t h  C a r o l i n a ,  a n d  
W a s h i n g t o n ,  h a v e  a d o p t e d  s i m i l a r  c o n s t i t u t i o n a l  p r o v i s i o n s  
r e c o g n i z i n g  t h e  r i g h t  to p r i v a c y ,  t h e  A l a s k a  c o u r t  s t a n d s  a l o n e  in 
its c o n c l u s i o n  t h a t  t h e  r i g h t  t o  p r i v a c y  p r o t e c t s  t h e  r i g h t  to 
p o s s e s s  m a r i j u a n a  in t h e  home.



h e a v i l y  r e l i e d  u p o n  in p r e d i c t i n g  w h a t  w i l l  h a p p e n  w h e n  t h e  A l a s k a

Q
c o u r t s  a r e  a s k e d  to a n a l y z e  i d e n t i c a l  issues.
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W i t h  r e s p e c t  t o  t h e  a c t i o n s  o f  i n d i v i d u a l  citiz e n s ,  

A l a s k a  c o u r t  d e c i s i o n s  f r e q u e n t l y  r e l y  o n  t h e  p r i v a c y  a m e n d m e n t  to 

j u s t i f y  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n s  t h a t  a r e  s i g n i f i c a n t l y  

b r o a d e r  t h a n  t h o s e  r e a c h e d  b y  o t h e r  courts. O u r  c o u r t  has 

r e p e a t e d l y  d e t e r m i n e d  t h a t  t h e  e f f e c t  o f  t h e  r i g h t  of  p r i v a c y  is 

t o  a m p l i f y  t h e  p r o t e c t i o n s  a f f o r d e d  b y  o t h e r  c o n s t i t u t i o n a l

r i g h t s .  T h e  c o m p l e x i t y  of  a n t i c i p a t i n g  t h e  c o u r t ' s  i n t e r p r e t a t i o n

(
o f  a r i g h t  t o  b e a r  a r m s  is c o m p o u n d e d  b y  t h e  p o t e n t i a l l y  a u g m e n t i n g  

e f f e c t  o f  t h e  e x p l i c i t  r i g h t  to  pri v a c y .

F o r  e x a m p l e ,  t h e  A l a s k a  c o n s t i t u t i o n a l  g u a r a n t e e  a g a i n s t  

u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s  is h e l d  t o  b e  b r o a d e r  in s c o p e  

t h a n  i d e n t i c a l  g u a r a n t e e s  u n d e r  the f e d e r a l  c o n s t i t u t i o n ,  in p a r t  

b e c a u s e  o f  t h e  r i g h t  t o  p r i v a c y . 9 D e s p i t e  c o n s i d e r a b l e  a u t h o r i t y

8In a d d i t i o n  t o  t h e  c a s e s  d i s c u s s e d  below, t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  h e l d  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  g r e a t e r  
p r o t e c t i o n  in a r e a s  r a n g i n g  fr o m  t h e  free e x e r c i s e  o f  o n e ' s  
r e l i g i o u s  beliefs;, F r a n k  v. S t a t e . 604 P . 2d 1068 (Alaska 1979) 
( d e f e n d a n t  e n t i t l e d  to  e x e m p t i o n  from fi s h  a n d  g a m e  r e g u l a t i o n s  on 
a c c o u n t  of h i s  r e l i g i o u s  b e l i e f s  even t h o u g h  t h e  c h a r g e s  a g a i n s t  
d e f e n d a n t  w o u l d  h a v e  b e e n  u p h e l d  u n d e r  t h e  f e d e r a l  c o n s t i t u t i o n )  
to t h e  r i g h t  to c o u n s e l ,  R e s e k  v. S t a t e . 706 P . 2d 288 (Alaska 1985) 
("the r i g h t  t o  c o u n s e l  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  is m o r e  
e x p a n s i v e  t h a n  t h e  c o r r e s p o n d i n g  r i g h t  u n d e r  t h e  s i x t h  a m e n d m e n t  
t o  the U n i t e d  S t a t e s  C o n s t i t u t i o n . " ) .

9R e e v e s  v. S t a t e . 599 P . 2d 727, 734 (Alaska 1979). In th i s  
case, t h e  c o u r t  r e v e r s e d  a c o n v i c t i o n  for p o s s e s s i o n  of heroin. 
T h e  d e f e n d a n t  h a d  b e e n  a r r e s t e d  for d r i v i n g  w h i l e  i n t o x icated, and 
a c o r r e c t i o n a l  o f f i c e r  d i s c o v e r e d  the h e r o i n  i n s i d e  a b a l l o o n  in



T h e  H o n o r a b l e  J a n  F a i k s  J a n u a r y  29, 1989
SJ R 4  - R i g h t  to  K e e p  a n d  B e a r  A r m s  P a g e  9

to  t h e  c o n t r a r y  in o t h e r  j u r i s d i c t i o n s ,  t h e  A l a s k a  c o u r t  h a s  h e l d

t h a t  t h e  s t a t e  c o n s t i t u t i o n  p r o h i b i t s  w a r r a n t l e s s  a d m i n i s t r a t i v e

i n s p e c t i o n s  o f  p r i v a t e  b u s i n e s s  p r e m i s e s . 10 T h e  w a r r a n t l e s s

m o n i t o r i n g  o f  p r i v a t e  c o n v e r s a t i o n s  w i t h  t h e  c o n s e n t  o f  one

p a r t i c i p a n t ,  a c c e p t a b l e  u n d e r  f e d e r a l  c o n s t i t u t i o n a l  s t a n d a r d s ,  is

h e l d  in A l a s k a  t o  b e  a n  u n r e a s o n a b l e  s e a r c h  a n d  s e i z u r e  in l i g h t

o f  t h e  c o m b i n e d  e f f e c t  o f  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o h i b i t i o n

a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  a n d  t h e  A l a s k a

c o n s t i t u t i o n a l  r i g h t  of  p r i v a c y . 11

T h e  A l a s k a  c o u r t  h a s  a l s o  f o r g e d  n e w  l e g a l  g r o u n d  in 

i n t e r p r e t i n g  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  th e  s t a t e  c o n s t i t u t i o n .  

T h i s  a m e n d m e n t  p r o v i d e s  a d d i t i o n a l  p r o t e c t i o n  f o r  t h e  e x e r c i s e  of  

c o n s t i t u t i o n a l  r i g h t s  s u c h  as t h e  r i g h t  t o  b e a r  a r m s  b e c a u s e  it is 

u s e d  b y  t h e  c o u r t  in e v a l u a t i n g  w h e t h e r  l e g i s l a t i o n  is

t h e  d e f e n d a n t ' s  p o c k e t .  A l t h o u g h  it w a s  p e r m i s s i b l e  f o r  t h e  
o f f i c e r  t o  t a k e  t h e  b a l l o o n  a w a y  f r o m  t h e  d e f e n d a n t  b e f o r e  h e  w a s  
b o o k e d  i n t o  t h e  jail, t h e  c o u r t  h e l d  t h a t  t h e  d e f e n d a n t ' s  r i g h t  t o  
p r i v a c y  a n d  r i g h t  t o  b e  f r e e  f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  
s e i z u r e s  w a s  v i o l a t e d  w h e n  t h e  o f f i c e r  l o o k e d  in s i d e  t h e  b a l l o o n .

10W o o d s  & Rohde. Inc. v. S t a t e . 565 P . 2d 138 (Alaska 1977).

11In t h e  c a s e s  of  C o f f e y  v. S t a t e . 585 P . 2d 514 (Alaska 1973) 
(court r e v e r s e d  c o n v i c t i o n  of  m a r i j u a n a  d e a l e r ) ; A l d r i d g e  v. S t a t e . 
584 P . 2d 1105 ( A l aska 1978) (court r e v e r s e d  c o n v i c t i o n  o f  h e r o i n  
d e a l e r ) ;  S t a t e  v. G l a s s . 583 P . 2d 872 ( A l a s k a  1978) (court a g r e e d  
c h a r g e s  a g a i n s t  h e r o i n  d e a l e r  s h o u l d  be d i s m i s s e d ) , the d e c i s i o n s  
w e r e  b a s e d  o n  t h e  c o u r t ' s  b r o a d  i n t e r p r e t a t i o n  of A l a s k a ' s  
c o n s t i t u t i o n a l  r i g h t s  t o  p r i v a c y  a n d  to b e  fr e e  fr o m  u n r e a s o n a b l e  
s e a r c h e s  a n d  s e i z u r e s .  F e d e r a l  c o u r t s  f a c e d  w i t h  the s a m e  i s s u e s  
h a v e  i n t e r p r e t e d  s i m i l a r  f e d e r a l  c o n s t i t u t i o n a l  g u a r a n t e e s  r e l a t i n g  
to s e a r c h e s  a n d  s e i z u r e s  d i f f e r e n t l y ,  a n d  w o u l d  h a v e  u p h e l d  the 
c o n v i c t i o n s .



c o n s t i t u t i o n a l .  I n  d e v e l o p i n g  i t s  o w n  e q ual p r o t e c t i o n  a n a l y s i s ,

o u r  c o u r t  r e j e c t e d  the d e f e r e n t i a l  t e s t  a p p l i e d  b y  t h e  U n i t e d

S t a t e s  S u p r e m e  Court, h o l d i n g  i n s t e a d  t h a t  t h e  A l a s k a  C o n s t i t u t i o n

r e q u i r e s  s o c i a l  a n d  e c o n o m i c  l e g i s l a t i o n  to p a s s  a m o r e  r i g o r o u s

t e s t . 12

*

In H e r r i c k ' s  A e r o - A u t o - A c m a  R e p a i r  v. D O T . 754 P . 2d 1111 

(1988), t h e  c o u r t  e x p l a i n e d  its e x p a n s i v e  e q u a l  p r o t e c t i o n  a n a l y s i s  

as f o llows;

In r e v i e w i n g  e q u a l  p r o t e c t i o n  c l a i m s  u n d e r  the 
A l a s k a  c o n s t i t u t i o n  ... t h e  m i n i m u m  b u r d e n  t h a t  
t h e  s t a t e  m u s t  m e e t  w h e n  d e f e n d i n g  l e g i s l a t i o n  
c h a l l e n g e d  on e q u a l  p r o t e c t i o n  g r o u n d s  u n d e r  
t h e  A l a s k a  c o n s t i t u t i o n  is g r e a t e r  t h a n  th a t  
r e q u i r e d  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .
T h e  b u r d e n  on t h e  s t a t e  i n c r e a s e s  in p r o p o r t i o n  
t o  t h e  p r i m a c y  o f  t h e  i n t e r e s t  involved.
E v e n t u a l l y  t h i s  b u r d e n  r e a c h e s  t h e  f u n c t i o n a l  
e q u i v a l e n t  of t h e  f e d e r a l  c o m p e l l i n g  s t a t e  
i n t e r e s t  t e s t  in t h o s e  c a s e s  w h e r e  f u n d a m e n t a l  
r i g h t s  a n d  s u s p e c t  c a t e g o r i e s  are a t  i s s u e . 13

A n o t h e r  l i b e r a l  i n t e r p r e t a t i o n  of  A l a s k a ' s  c o n s t i t u t i o n

w a s  s e t  o u t  in V o g l e r  v. M i l l e r . 651 P . 2d 1 ( A l a s k a  1982). In  t h i s

c a s e  t h e  c o u r t  i n v a l i d a t e d  s t a t u t e s  r e l a t i n g  t o  b a l l o t  a c c e s s  by
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12I s a k s o n  v. R i c k e y . 550 P . 2d 359 (Alaska 1976).

13754 P . 2d a t  1114. T h e  c o u r t  in H e r r i c k  a l s o  p o i n t e d  t o  an 
a d d i t i o n a l  b u r d e n  p l a c e d  o n  t h e  s t a t e  in d e f e n d i n g  a g a i n s t  an equal 
p r o t e c t i o n  c h a l l e n g e .  " [ T ] h e  r a t i o n a l  b a s i s  t e s t  a r t i c u l a t e d  by 
t h e  S u p r e m e  C o u r t  a l l o w s  a c o u r t  to 'hypot h e s i z e '  facts. U n d e r  
t h a t  test, a p a r t y  c h a l l e n g i n g  l e g i s l a t i o n  on e q u a l  p r o t e c t i o n  
g r o u n d s ,  c a n n o t  p r e v a i l  so l o n g  as 'it is e v i d e n t  from all the 
c o n s i d e r a t i o n s  p r e s e n t e d  t o  [the l e g i s l a t u r e ] ,  a n d  t h o s e  o f  w h i c h  
w e  m a y  t a k e  j u d i c i a l  n o t ice, t h a t  the q u e s t i o n  is at l east 
d e b a t a b l e . "  M i n n e s o t a  v. C l o v e r  L e a f  C r e a m e r y  Co., 449 U.S. 456, 
464 (1981). in A l a ska, t h e  c o u r t  w i l l  n o t  h y p o t h e s i z e  facts.
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c a n d i d a t e s  o f  s m a l l  p a r t i e s .  T h e  c o u r t  r e l i e d  o n  the fr e e  s p e e c h  

a n d  e q u a l  p r o t e c t i o n  p r o v i s i o n s  of t h e  A l a s k a  c o n s t i t u t i o n ,  a n d  

a c k n o w l e d g e d  t h a t  t h e  s t a t u t e s  w o u l d  h a v e  b e e n  u p h e l d  u n d e r  the 

i n t e r p r e t a t i o n  t h e  f e d e r a l  c o u r t s  h a v e  g i v e n  to i d e n t i c a l  

p r o v i s i o n s  o f  t h e  U n i t e d  S t a t e s  c o n s t i t u t i o n .  T h e  c o u r t  d e c l a r e d  

t h a t  A l a s k a  r e s t r i c t i o n s  o n  t h e  r i g h t  t o  a s s o c i a t e  in p u r s u i t  of 

p o l i t i c a l  b e l i e f s  a r e  p e r m i s s i b l e  o n l y  w h e r e  t h e  g o v e r n m e n t  is a b l e  

t o  s h o w  t h a t  t h e  r e s t r i c t i o n s  a r e  j u s t i f i e d  b y  c o m p e l l i n g  

g o v e r n m e n t a l  i n t e r e s t s .  F u r t h e r ,  t h e  r e s t r i c t i o n s  m u s t  be  no 

b r o a d e r  t h a n  n e e d e d  t o  a c c o m p l i s h  t h e  g o v e r n m e n t a l  i n t e r e s t s  w h i c h  

j u s t i f y  t h e m . 14

a m e n d m e n t  r e l a t i n g  t o  an i n d i v i d u a l  r i g h t  in t h e  A l a s k a  c o u r t  m u s t  

b e  m i n d f u l  of  t h e  c o u r t ' s  t e n d e n c y  t o  i n t e r p r e t  i n d i v i d u a l  r i g h t s  

b r o a d l y ,  i n  o f t e n  u n e x p e c t e d  c o n t e x t s ,  a n d  t h e  c o u r t ' s  f r e q u e n t  

i n s i s t e n c e  t h a t  r e g u l a t o r y  s c h e m e s  s a t i s f y  a c o m p e l l i n g  s t a t e  

i n t e r e s t  test.

3. T h e  W e s t  V i r g i n i a  E x p e r i e n c e

D e s p i t e  A l a s k a ' s  u n i q u e  c o n s t i t u t i o n  a n d  the w i l l i n g n e s s  

o f  o u r  c o u r t  t o  a d o p t  n o v e l  l e g a l  i n t e r p r e t a t i o n s ,  w e  h a v e  a l s o  

c o n s i d e r e d  t h e  e x p e r i e n c e  of  o t h e r  s t a t e s  w i t h  r i g h t  to b e a r  a r m s  

a m e n d m e n t s .  F o r  example,’ b a s e d  on  its n e w l y - e n a c t e d  r i g h t  to  b e a r

C Thus, a n y  e f f o r t  to  p r e d i c t  t h e  i n t e r p r e t a t i o n  o f  a n y

c ; U 651 P . 2d at  5.
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a r m s  a m e n d m e n t ,  t h e  W e s t  V i r g i n i a  S u p r e m e  C o u r t  r e c e n t l y  s t r u c k

d o w n  a s t a t u t e  t h a t  p r o h i b i t e d  c a r r y i n g  d a n g e r o u s  o r  d e a d l y  w e a p o n s

w i t h o u t  a l i c e n s e .

P r o p o n e n t s  o f  t h e  a m e n d m e n t  h a d  a r g u e d  d u r i n g  l e g i s l a t i v e  

h e a r i n g s  t h a t  e x i s t i n g  l a w s  w o u l d  n o t  b e  a f f e c t e d  b y  tjie a m e n d m e n t ,  

b u t  w h e n  a n  e x i s t i n g  l a w  w a s  c h a l l e n g e d ,  t h e  p r o p o n e n t s  s w i t c h e d  

p o s i t i o n s  a n d  a r g u e d  f o r  t h e  u n c o n s t i t u t i o n a l i t y  o f  t h e  W e s t  

V i r g i n i a  law. T h i s  c a s e  s h o w s  t h e  d a n g e r s  t h a t  a r i s e  w h e n  a 

l e g i s l a t u r e  a p p r o v e s  a c o n s t i t u t i o n a l  a m e n d m e n t  t h a t  d o e s  n o t  s p e l l

i
o u t  in p l a i n  l a n g u a g e  its p r e c i s e  intent. A d e t a i l e d  d e s c r i p t i o n  

o f  w h a t  h a p p e n e d  in W e s t  V i r g i n i a  is t h e r e f o r e  i m p o r t a n t  b e c a u s e  

m a n y  o f  t h e  s a m e  i s s u e s  a r e  c u r r e n t l y  b e i n g  d i s c u s s e d  in t h e  

c o n t e x t  o f  y o u r  c o n s i d e r a t i o n  o f  SJR4.

a. L e g i s l a t i v e  H i s t o r y

I n  1986, W e s t  V i r g i n i a  a m e n d e d  its c o n s t i t u t i o n  t o  e x p a n d  

t h e  r i g h t  t o  k e e p  a n d  b e a r  arms. T h e  n e w  c o n s t i t u t i o n a l  p r o v i s i o n  

s t a ted, "A p e r s o n  h a s  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  for t h e  

d e f e n s e  o f  self, family, h o m e  a n d  state, a n d  f o r  la w f u l  h u n t i n g  a n d  

r e c r e a t i o n  u s e . "

D e s p i t e  the p o p u l a r i t y  o f  t h e  r i g h t  to k e e p  and b e a r  a r m s  

a m e n d m e n t  in t h e  W e s t  V i r g i n i a  l e g i s l a t u r e ,  t h e  l e g i s l a t i v e  p r o c e s s  

" f a i l e d  to g i v e  t h e  a m e n d m e n t ' s  l a n g u a g e  a n y  r e a l  d e f i n i t i o n  b e y o n d
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a g e n e r a l  s e n s e  t h a t  p a s s a g e  o f  t h e  a m e n d m e n t  w o u l d  l e a v e

u n d i s t u r b e d  c u r r e n t  law a n d  c o n s t i t u t i o n a l i z e  e x i s t i n g  s t a t e  law

p r o h i b i t i n g  m u n i c i p a l  g o v e r n m e n t s  fr o m  b a n n i n g  the o w n e r s h i p  of

w e a p o n s  o r  a m m u n i t i o n .  T h e  v e r y  p o p u l a r i t y  of the c o n c e p t  s e e m e d

to i n s u l a t e  t h e  p r o p o s e d  a m e n d m e n t  f r o m  t h e  'hard look' a n a l y s i s

a p p r o p r i a t e  f o r  a m e n d m e n t s  t o  a c o n s t i t u t i o n . " 15 ^

N o  s i g n i f i c a n t  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  w a s  

p r e p a r e d  b y  a n y  o f  t h e  c o m m i t t e e s  t h a t  c o n s i d e r e d  t h e  p r o p o s a l ,  n o r  

w a s  a n y  s u b s t a n t i v e  r e s e a r c h  d o n e  b y  t h e  l e g i s l a t i v e  c o m m i t t e e s

i  '■
t h a t  r e c o m m e n d e d  t h e  m e a s u r e  for p a s s a g e .  A s  a r e s ult, t h e r e  w a s  

l i t t l e  in t h e  l e g i s l a t i v e  h i s t o r y  to  a s s i s t  t h e  c o u r t  in f i x i n g  a n y  

s p e c i f i c  m e a n i n g  t o  t h e  words, p h r a s e s ,  o r  t h e  i n t e n t  o f  t h e  

a m e n d m e n t .  I n  r e s e a r c h i n g  t h e  l e g i s l a t i v e  h i s t o r y ,  M c N e e l y  

c o n c l u d e d ,  "All t h a t  c a n  b e  s a i d  w i t h o u t  q u e s t i o n  w a s  t h a t  

l e g i s l a t i v e  p r o p o n e n t s  c o n s i s t e n t l y  t o o k  t h e  p o s i t i o n  t h a t  t h e  

a m e n d m e n t ,  if a d o p t e d ,  w o u l d  n o t  c h a n g e  e x i s t i n g  laws, a n d  t h a t  

l e g i s l a t i v e  o p p o n e n t s  c o n s i s t e n t l y  a t t e m p t e d ,  w i t h  no u l t i m a t e  

s u c c e s s ,  t o  a m e n d  t h e  m e a s u r e  to a s s u r e  t h a t  t h e  s t a t e  w o u l d  r e t a i n  

its a b i l i t y  to  m a i n t a i n  t h e  e x i s t i n g  s t a t e  of t h e  l a w . " 16

15M c N e e l y ,  "T h e  R i g h t  of  W h o  t o  B e a r  W h a t . When, and W h e r e  - 
W e s t  V i r g i n i a ' s  F i r e a r m s  L a w  v. T h e  R i g h t - T o - B e a r - A r m s  A m e n d m e n t , "
89 W e s t  V i r g i n i a  L a w  R e v i e w  1125 (1987) at 1160.

16M c N e e l y  a t  1152.
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I n  a n  a n a l y s i s  p r o v i d e d  t o  t h e  W e s t  V i r g i n i a  l e g i s l a t u r e  

b y  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n ,  t h e  p r o p o n e n t s  a r g u e d  t h a t  u n d e r  

t h e  a m e n d m e n t  t h e  b e a r i n g  o f  c o n s t i t u t i o n a l l y - p r o t e c t e d  a r m s  "may 

b e  r e g u l a t e d . "  T h e  a n a l y s i s  d e s c r i b e d  t h e  v a r i o u s  s t a t u t e s  t h a t  

t h e  N R A  b e l i e v e d  w o u l d  b e  u p h e l d  if t h e  p r o p o s e d  a m e n d m e n t  w e r e  

a d o p t e d ,  a n d  s p e c i f i c a l l y  s t a t e d  t h a t  "a l i c e n s e  m a y  be r e q u i r e d  

t o  c a r r y  a p i s t o l  a w a y  f r o m  o n e ' s  home, p l a c e  o f  b u s i n e s s ,  or  

l a n d . " 17

In a t t e m p t i n g  t o  p r e d i c t  t h e  e f f e c t  t h e  c o u r t  w o u l d  g i v e
(

t o  t h e  a m e n d m e n t ,  M c N e e l y  p r e d i c t e d  that,

G i v e n  t h e  l e g i s l a t u r e ' s  f a i l u r e  t o  p r o v i d e  
c l e a r  l e g i s l a t i v e  i n t e n t  in a n y  f o r m a l  sense, 
it s h a l l  be  up  t o  t h e  j u d i c i a l  b r a n c h  o f  t h e  
s t a t e  t o  i n t e r p r e t  t h e  a m e n d m e n t  c o n s i s t e n t  
w i t h  i t s  l a n g u a g e  a n d  d e m o n s t r a t e d  intent.
W i t h  t h a t  i n t e r p r e t a t i o n ,  t h e  c o u r t  m a y  
c o n t i n u e  t h e  s t a t e ' s  t r a d i t i o n a l  l e g a l  a t t i t u d e  
t o w a r d  f i r e a r m s  b y  f i n d i n g  t h e  a m e n d m e n t  
c o n s i s t e n t  w i t h  s t a t e  law, o r  it m a y  e m b a r k  the 
s t a t e  o n  a n  u n c h a r t e d  c o u r s e  o f  r e p e a l  a n d  
r e v i s i o n  of l o n g - s t a n d i n g  s t a t u t e s  a n d  c a s e  l a w  
... It is, p e r h a p s ,  i r o n i c  t h a t  s u c h  a l a c k  of 
l e g i s l a t i v e  r e s e a r c h  a n d  f o r m a l  l e g i s l a t i v e  
f i n d i n g s ,  c o u p l e d  w i t h  t h e  broad, u n q u a l i f i e d

17T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  " A n a l y s i s  o f  P r o p o s e d  W e s t  
V i r g i n i a  C o n s t i t u t i o n a l  G u a r a n t e e  t o  K e e p  a n d  B e a r  A r m s "  is set o u t  
as A p p e n d i x  H to  the M c N e e l y  a r t i c l e  at 117 6 - 7 8 .  It is v i r t u a l l y  
i d e n t i c a l  t o  t h e  " A n a l y s i s  o f  P r o p o s e d  A l a s k a  C o n s t i t u t i o n a l  
G u a r a n t e e  to K e e p  and B e a r  A r m s "  c o n t a i n e d  in t h e  S e n a t e  J u d i c i a r y  
f i l e  for S J R 4 .

In a d d i t i o n ,  at l e a s t  one a d v e r t i s e m e n t  by  the N R A  for the 
a m e n d m e n t  in W e s t  V i r g i n i a  c o n t a i n e d  "a p r o m i n e n t  s t a t e m e n t  t h a t  
no e x i s t i n g  f e d e r a l  o r  s t a t e  law w o u l d  be  r e p e a l e d  by pa s s a g e ,  w i t h  
t h e  s t a t e m e n t  r e a d i n g  ' A m e n d m e n t  1 k e e p s  F e d e r a l  a n d  S t a t e  f i r e a r m s  
l a w s  the l a w . ' "  M c N e e l y  a t  1148.



l a n g u a g e  of A m e n d m e n t  No. 1, h a v e  c o m b i n e d  to 
p l a c e  t h e  f u t u r e  o f  f i r e a r m s  r e g u l a t i o n ,  
h e r e t o f o r e  p r i m a r i l y  a l e g i s l a t i v e  activity, 
in t h e  h a n d s  o f  the j u d i c i a l  b r a n c h  of s t a t e  
g o v e r n m e n t . 1B

b. P r i n c e t o n  v. B u c k n e r

T h e  c a s e  of  P r i n c e t o n  v. B u c k n e r 19 b e g a n  w h e n  a p o l i c e  

o f f i c e r  s e a r c h e d  a d r u n k  d r i v e r  w h o  h a d  b e e n  p l a c e d  u n d e r  arrest, 

a n d  f o u n d  a .22 c a l i b e r  a u t o m a t i c  p i s t o l  c o n c e a l e d  i n  the d r i v e r ' s  

p o c k e t .  U n d e r  e x i s t i n g  W e s t  V i r g i n i a  law, a l i c e n s e  w a s  r e q u i r e d  

t o  c a r r y  a c o n c e a l e d  w e a p o n .  A l t h o u g h  t h e  d r u n k  d r i v e r  d i d  not

h a v e  a l i c e n s e ,  t h e  m a g i s t r a t e  r e f u s e d  to i s s u e  c h a r g e s  for

( 1 
i l l e g a l l y  c a r r y i n g  a f i r e a r m  b e c a u s e  h e  c o n c l u d e d  t h a t  the

l i c e n s i n g  l a w  w a s  u n c o n s t i t u t i o n a l  u n d e r  t h e  n e w l y - e n a c t e d  r i g h t

t o  b e a r  a r m s  a m e n d m e n t  t o  the W e s t  V i r g i n i a  C o n s t i t u t i o n .

D e s p i t e  t h e  a s s e r t i o n s  d u r i n g  t h e  l e g i s l a t i v e  a n d  p u b l i c  

d e b a t e s  t h a t  e x i s t i n g  W e s t  V i r g i n i a  f i r e a r m s  l a w s  w o u l d  n o t  be 

a f f e c t e d ,  t h e  c h a l l e n g e r s  to  t h e  law in B u c k n e r  l o s t  l i t t l e  ti m e  

in p r o v i n g  t h e  n o n - b i n d i n g  n a t u r e  of s u c h  s t a t e m e n t s . 20 In t h e i r  

a n a l y s i s  o f  l e g i s l a t i v e  intent, t h e  c h a l l e n g e r s  p o i n t e d  to the
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18M c N e e l y  a t  1162.

19C a s e  No. CC972, W e s t  V i r g i n i a  S u p r e m e  C o u r t  of Ap p e a l s ,  J u l y  
1, 1988, r e c o n s i d e r a t i o n  d e n i e d  D e c e m b e r  20, 1988.

20T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  f i l e d  an a m i c u s  b r i e f  in the 
B u c k n e r  c a s e  o n  b e h a l f  of its W e s t  V i r g i n i a  m e mbers, w h i c h  
c o n c l u d e d ;  "... the l i c e n s i n g  s t a t u t e  is u n c o n s t i t u t i o n a l  b e c a u s e  
it f r u s t r a t e s  r a t h e r  t h a n  r e g u l a t e s  the r i g h t  to  b e a r  a r m s . "
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l e g i s l a t u r e ' s  r e f u s a l  to m o d i f y  t h e  a m e n d m e n t  to  s p e c i f i c a l l y  s tate 

t h a t  t h e  l e g i s l a t u r e  r e t a i n e d  t h e  p o w e r  to r e g u l a t e  firearms.

F o r  e x a m p l e , in h i s  b r i e f  to t h e  S u p r e m e  Court, B u c k n e r

T h e  State, in its brief, c o n c l u d e s  t h a t  
"it is c l e a r  t h a t  t h e  R i g h t  t o  K e e p  a n d  B e a r  
[Arras] A m e n d m e n t  t o  t h e  W e s t  V i r g i n i a
C o n s t i t u t i o n  w a s  n o t  m e a n t  to n u l l i f y  e x i s t i n g  
l a w s . " T h i s  c o n c l u s i o n  is w i t h o u t  f a c t u a l  
s u p p o r t  o r  logic. H a d  t h e  e f f o r t s  of  D e l e g a t e  
M c N e e l y  to a d d  t h e  w o r d  "la w f u l "  a n d  h a d  t h e  
e f f o r t s  of D e l e g a t e  K n i g h t  to  m a k e  t h e
a m e n d m e n t  s u b j e c t  t o  t h e  " p o l i c e  p o w e r "  o f  t h e  
St a t e ,  or  e i t h e r  o f  t h e s e  e f f o r t s ,  b e e n
s u c c e s s f u l ,  t h e n  t h e  a r g u m e n t  o f  t h e  S t a t e
m i g h t  b e a r  s o m e  logic. T h e  fa c t  t h a t  b o t h  of 
t h e s e  e f f o r t s  w e r e  s p e c i f i c a l l y  t u r n e d  d o w n  b y  
t h e  L e g i s l a t u r e  i n d i c a t e s  c l e a r l y  t h a t  the 
L e g i s l a t u r e  h a d  n o  s u c h  i n t e n t  as s t a t e d  b y  the 
State. H a d  t h a t  b e e n  t h e  c l e a r  i n t e n t  o f  t h e  
L e g i s l a t u r e  in p a s s i n g  t h e  r e s o l u t i o n ,  it c o u l d  
h a v e  s i m p l y  a d d e d  l a n g u a g e  t o  t h a t  e f f e c t ,  o r  
a d o p t e d  on of t h e  a m e n d m e n t s  r e f e r r e d  to.
( e m p h a s i s  added) B r i e f  of  R e s p o n d e n t  B u c k n e r  
a t  4.

T h e  b a s i s  o f  t h e  a r g u m e n t  of  t h e  S t a t e  is 
t h a t  t h e  p r o p o n e n t s  t o o k  t h e  p o s i t i o n  t h a t  t h e  
r i g h t  t o  b e a r  a r m s  a m e n d m e n t  d i d  n o t  c h a n g e  
e x i s t i n g  laws. T h e  f a c t  of t h e  m a t t e r  is t h a t  
t h e  o p p o n e n t s  o f  t h e  a m e n d m e n t  t o o k  t h e  
p o s i t i o n  t h a t  it wo u l d ,  in fact, c h a n g e  
e x i s t i n g  l a w  a n d  t h e  L e g i s l a t u r e  refused, 
a l t h o u g h  g i v e n  o p p o r t u n i t y  to d o  so, to  w o r d  
t h e  a m e n d m e n t  in s u c h  a f a s h i o n  so as to  deal 
w i t h  t h a t  g u e s t i o n .  ( e m p h a s i s  added) Brief 
o f  R e s p o n d e n t  B u c k n e r  a t  5.

In a d d i t i o n  to p o i n t i n g  o u t  t h a t  t h e  l e g i s l a t u r e  r e f u s e d

to a d d r e s s  t h e  e x t e n t  to  w h i c h  it r e t a i n e d  t h e  p o w e r  t o  p a s s

a r g u e d  as f o l l o w s :

f i r e a r m s  l e g i s l a t i o n ,  t h e  c h a l l e n g e r s  c o n c l u d e d  t h a t  the
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l e g i s l a t u r e  a n d  t h e  p e o p l e  m u s t  h a v e  w a n t e d  to p l a c e  r e s t r a i n t s  on

the l e g i s l a t u r e .  A t  p a g e  6 of h i s  brief, B u c k n e r  a r g u e d  t h a t  if

t he c o n s t i t u t i o n a l  a m e n d m e n t  '’m e a n s  a n y t h i n g ,  it h a s  to m e a n  that

the p e o p l e  o f  t h e  S t a t e  w a n t e d  t o  c h a n g e  t h e  l a w  in e x i s t e n c e  at

t h e  time, a n d  p l a c e  r e s t r a i n t s  u p o n  t h e  L e g i s l a t u r e .  A n y  o t h e r

c o n c l u s i o n  is i l l o g i c a l  a n d  w o u l d  r e n d e r  t h e  a c t  o f  th,e L e g i s l a t u r e

a n d  t h e  p e o p l e  in a d o p t i n g  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  a n  e x e r c i s e

in f u t i l i t y . "  I n  o t h e r  words, it d o e s n ' t  m a t t e r  w h a t  t h e

s u p p o r t e r s  o f  t h e  bi l l  s a id; it o n l y  m a t t e r e d  w h a t  t h e  l e g i s l a t u r e

i t s e l f  s a i d  in t h e  l a n g u a g e  of t h e  a m e n d m e n t .

T h e  W e s t  V i r g i n i a  S u p r e m e  C o u r t  a c c e p t e d  t h e  a r g u m e n t s  

p r e s e n t e d  b y  t h e  c h a l l e n g e r s ,  a n d  h e l d  t h a t  a " c o n s t i t u t i o n a l  

a m e n d m e n t  w i l l  s u p e r s e d e  a n y  i n c o n s i s t e n t  p o r t i o n s  of  a n t e c e d e n t  

c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s ,  as 'the l a t e s t  e x p r e s s i o n  

of  t h e  w i l l  o f  t h e  p e o p l e . " ' 21 T h e  c o u r t  r e j e c t e d  t h e  p o s i t i o n  

t a k e n  b y  t h e  s t a t e  t h a t  " W e s t  V i r g i n i a ' s  l i c e n s i n g  s t a t u t e  e v i n c e s  

a n  i n t e n t  to c o n t r o l ,  b u t  n o t  p r o h i b i t ,  c a r r y i n g  w e a p o n s ,  s u c h  as 

h a n d g u n s ,  w h i c h  a r e  b o t h  e a s i l y  c o n c e a l a b l e  a n d  d e a d l y . " 22

21P r i n c e t o n  v. B u c k n e r , at p a g e  10.

22B r i e f  of P e t i t i o n e r  S t a t e  of  W e s t  V i r g i n i a ,  at 15.
On  D e c e m b e r  20, 1988, t h e  W e s t  V i r g i n i a  S u p r e m e  C o u r t

r e a f f i r m e d  its h o l d i n g  t h a t  the s t a t u t e  w a s  u n c o n s t i t u t i o n a l .  T h e  
o p i n i o n  d i d  n o t  i s o l a t e  t h e  s p e c i f i c  p r o v i s i o n s  o f  t h i s  statute, 
o r  t h e  r e l a t e d  l i c e n s i n g .r e q u i r e m e n t s ,  w h i c h  r e n d e r e d  t h e  s t a t u t e  
v i o l a t i v e  of  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  a m e n d m e n t .  I nstead, 
t h e  c o u r t  d e c l a r e d  t h a t  t h e  p r o h i b i t i o n  a g a i n s t  c a r r y i n g  a 
d a n g e r o u s  o r  d e a d l y  w e a p o n  for d e f e n s i v e  p u r p o s e s  w i t h o u t  a l i c e n s e  
o r  o t h e r  s t a t u t o r y  a u t h o r i z a t i o n  w a s  o v e r l y  broad.
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c. C u r r e n t  S t a t u s  of W e s t  V i r g i n i a  G u n  Law 

S i m i l a r  to t h e  c u r r e n t  s i t u a t i o n  in A l a s k a  w h e r e  the 

l e g i s l a t u r e  is t r y i n g  to p a s s  a c o n s t i t u t i o n a l  s t a t u t e  p r o h i b i t i n g  

p e o p l e  f r o m  p o s s e s s i n g  m a r i j u a n a  in t h e i r  homes, t h e  W e s t  V i r g i n i a  

l e g i s l a t u r e  is n o w  w o r k i n g  o n  d e v e l o p i n g  a c o n s t i t u t i o n a l  s t a t u t e  

r e l a t i n g  t o  t h e  c a r r y i n g  o f  d e a d l y  a n d  d a n g e r o u s  w e a p o n s . 23 In the 

m e a n t i m e ,  u n l e s s  a p e r s o n  c o m m i t s  a s e p a r a t e  c r i m i n a l  o f f e n s e  w i t h  

a f irearm, W e s t  V i r g i n i a  l a w  e n f o r c e m e n t  a u t h o r i t i e s  a r e  p r o h i b i t e d

f r o m  a r r e s t i n g  p e r s o n s  for, o r  p r o t e c t i n g  p e r s o n s  from, c a r r y i n g
1 j

c o n c e a l e d  w e a p o n s ,  r e g a r d l e s s  of w h e t h e r  t h e  o f f e n d e r  is c a r r y i n g  

t h e  w e a p o n  for d e f e n s i v e  o r  o t h e r  p u r p o s e s .  ( S o u r c e — W e s t  V i r g i n i a  

D e p a r t m e n t  of P u b l i c  S a f e t y ) 24

A l t h o u g h  t h e  c o u r t  a c k n o w l e d g e d  t h a t  t h e  l e g i s l a t u r e  "may, 
t h r o u g h  t h e  v a l i d  e x e r c i s e  of its p o l i c e  power, r e a s o n a b l y  r e g u l a t e  
t h e  r i g h t  o f  a p e r s o n  to  k e e p  a n d  b e a r  a r m s  in o r d e r  t o  p r o m o t e  t h e  
h e a l t h ,  s a f e t y  a n d  w e l f a r e  o f  all c i t i z e n s  o f  t h i s  State, p r o v i d e d  
t h a t  t h e  r e s t r i c t i o n s  o r  r e g u l a t i o n s  i m p o s e d  do  n o t  f r u s t r a t e  t h e  
c o n s t i t u t i o n a l  f r e e d o m s  g u a r a n t e e d  b y . . . t h e  R i g h t  to K e e p  a n d  B e a r  
A r m s  A m e n d m e n t , "  t h e  c o u r t  r e c o g n i z e d  t h a t  e a c h  s t a t u t e  r e g u l a t i n g  
f i r e a r m s  w o u l d  n e e d  t o  b e  e v a l u a t e d  in l i g h t  of  the n e w  
c o n s t i t u t i o n a l  p r o v i s i o n s .  T h e  c o u r t  c a u t i o n e d  t h a t  . "a 
g o v e r n m e n t a l  p u r p o s e  to c o n t r o l  o r  p r o h i b i t  c e r t a i n  a c t i v i t i e s ,  
w h i c h  m a y  b e  c o n s t i t u t i o n a l l y  s u b j e c t  to s t a t e  r e g u l a t i o n  u n d e r  the 
p o l i c e  power. m a y  n o t  be a c h i e v e d  b y  m e a n s  w h i c h  s w e e p  
u n n e c e s s a r i l y  b r o a d l y  a n d  t h e r e b y  i n v a d e  t h e  r e a l m  of p r o t e c t e d  
freed o m s ,  su c h  as the r i g h t  to k e e p  a n d  b e a r  a r m s  g u a r a n t e e d  by our 
S t a t e  C o n s t i t u t i o n . " ( e m p h a s i s  added)

^ T e l e p h o n e  c o n v e r s a t i o n ,  S t e v e  H e r n d e n ,  W e s t  V i r g i n i a  
A s s i s t a n t  A t t o r n e y  G e n e r a l .

P e t i t i o n  f o r  R e c o n s i d e r a t i o n  o f  R e m e d y  f i l e d  b y  the S t a t e  of 
W e s t  V i r g i n i a  at  p a g e s  1-2.



4. T h e  P r o p o s e d  A l a s k a  A m e n d m e n t

T h e  p r o p o s e d  a m e n d m e n t  t o  t h e  A l a s k a  c o n s t i t u t i o n  s t a t e s  

t h a t  "T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be 

d e n i e d  o r  i n f r i n g e d  by t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of  t h e  

s t a t e . "

*

T h e  f i r s t  a n d  m o s t  s i g n i f i c a n t  e f f e c t  o f  t h e  

c o n s t i t u t i o n a l  a m e n d m e n t  p r o p o s e d  in S J R 4  is to  l i m i t  t h e  

l e g i s l a t i v e  a u t h o r i t y  t o  r e g u l a t e  t h e  r i g h t  t o  b e a r  arms. T h e  

a m e n d m e n t  t a k e s  a u t h o r i t y  a w a y  f r o m  t h e  p e o p l e ' s  e l e c t e d  

r e p r e s e n t a t i v e s  as  to  w h a t  p o l i c i e s  t h e  s t a t e  w i l l  f o l l o w

c o n c e r n i n g  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  and, s h i f t s  to  t h e

c o u r t s  t h e  u l t i m a t e  a u t h o r i t y  to  d e c i d e  s t a t e  p o l i c y  t h r o u g h  t h e  

u n c e r t a i n  c o u r s e  o f  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n .

T h e  s w e e p i n g  b u t  a m b i g u o u s  l a n g u a g e  o f  t h e  p r o p o s e d  

a m e n d m e n t  m e a n s  that, if p a s s e d ,  it c a n  b e  e x p e c t e d  t o  t r i g g e r  a 

g r e a t  d e a l  of l i t i g a t i o n  in a n u m b e r  of  d i f f e r e n t  c o n t e x t s .  If t h e  

c o u r t s  w e r e  t o  c o n s t r u e  t h e  a m e n d m e n t  in a f a s h i o n  t h a t  t h e

L e g i s l a t u r e  fe l t  w a s  h a r m f u l  to t h e  p u b l i c  inter e s t ,  t h e  o n l y  w a y  

t h a t  the l a w  c o u l d  be  c h a n g e d ,  w i t h o u t  i n d u c i n g  the c o u r t  to c h a n g e  

its o w n  p o s i t i o n ,  w o u l d  be t h r o u g h  a n o t h e r  c o n s t i t u t i o n a l  

a m e n d m e n t .  Thus, the a m e n d m e n t  w o u l d  g i v e  t h e  c o u r t s  a m u c h  

g r e a t e r  r o l e  in i n t e r p r e t i n g  t h e  r e g u l a t o r y  a u t h o r i t y  o f  t h e

L e g i s l a t u r e  t h a n  it h a s  at p r e s e n t .

T h e  H o n o r a b l e  J a n  F a i k s  J a n u a r y  29, 1989
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A s  d i s c u s s e d  above, r e l y i n g  o n  l e g a l  p r e c e d e n t s  fr o m  the 

c o u r t s  o f  o t h e r  s t a t e s  t o  p r e d i c t  w h a t  t h e  A l a s k a  c o u r t  m a y  d e c i d e  

u n d e r  t h e  p r o p o s e d  a m e n d m e n t  is f r a u g h t  w i t h  d i f f i c u l t y .  A l t h o u g h  

p r o p o n e n t s  of a m e n d i n g  A l a s k a ' s  c o n s t i t u t i o n  a r g u e  t h a t  a t  l e ast 

42 s t a t e s  h a v e  c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i ght to 

b e a r  arms, a n d  t h a t  all f i r e a r m s  la w s  h a v e  b e e n  u p h e l d  in e v e r y  

state, t h i s  a s s e r t i o n  is i n c o r r e c t  a n d  m i s l e a d i n g ,  as d i s c u s s e d  

below.

I
M o s t  c o n s t i t u t i o n a l  p r o v i s i o n s  e n a c t e d  b y  o t h e r  s t a t e s  

d i f f e r  f r o m  SJ R 4  b e c a u s e  t h e y  e i t h e r  d e f i n e  t h e  c i r c u m s t a n c e s  in 

w h i c h  t h e  c o n s t i t u t i o n a l  r i g h t  a p p l i e s ,  o r  t h e y  e x p r e s s l y  r e c o g n i z e  

t h a t  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  is s u b j e c t  to l e g i s l a t i v e  

r e g u l a t i o n . 25 O n l y  R h o d e  I s l a n d  h a s  a c o n s t i t u t i o n a l  p r o v i s i o n ,  

l i k e  SJk4, t h a t  g r a n t s  an  a p p a r e n t l y  u n f e t t e r e d  r i g h t  t o  k e e p  a n d  

b e a r  a r m s . 26

E a c h  o f  the 50 s t a t e  s u p r e m e  c o u r t s  i n t e r p r e t  its o w n  

c o n s t i t u t i o n a l  p r o v i s i o n s  c o n s i s t e n t  w i t h  the l e gal p r e c e d e n t s  of 

t h a t  state. D e c i s i o n s  m a d e  by  c o u r t s  o f  s i s t e r  states m a y  be

25S e e  R. D o w l u t  & J. Knoop, " S t a t e  C o n s t i t u t i o n s  and t h e  R i g h t  
t o  K e e p  a n d  B e a r  A r m s , "  7 Okla. C i t y  U.L. Rev. 177, 2 3 6 -240 (1982).

26W e  h a v e  b e e n  u n a b l e  t o  fi n d  a n y  c a s e s  in w h i c h  the R h o d e  
I s l a n d  S u p r e m e  C o u r t  h a s  d i r e c t l y  i n t e r p r e t e d  t h i s  c o n s t i t u t i o n a l  
p r o v i s i o n .
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i n f o r m a t i v e ,  y e t  a r e  n o t  p e r s u a s i v e  o r  c o n c l u s i v e  a u t h o r i t y  from

w h i c h  o n e  c a n  p r e d i c t  t h e  r e s u l t  in a d i f f e r e n t  j u r i s d i c t i o n .  For

e x a m p l e ,  t h e  W e s t  V i r g i n i a  c o u r t  s t r u c k  d o w n  its l i c e n s i n g  s t a t u t e

a f t e r  c o n s i d e r i n g  ajnd r e j e c t i n g  a n  I n d i a n a  S u p r e m e  C o u r t  d e c i s i o n

t h a t  r e a c h e d  t h e  o p p o s i t i o n  c o n c l u s i o n . 27 In t h e  I n d i a n a  decis i o n ,

t h e  d i s s e n t  n o t e d  t h a t  "T h e  d e c i s i o n s  f r o m  o t h e r  j u r i s d i c t i o n s  are

n o t  u n i f o r m  on t h e  r i g h t  to  k e e p  a n d  b e a r  a r m s  a n y  m o r e  t h a n  the

c o n s t i t u t i o n a l  p r o v i s i o n s  a r e  s t a t e d  in t h e  s a m e  l a n g u a g e . "

A n  I n d i a n a  s t a t u t e  w h i c h  i m p o s e d  l i c e n s i n g  r e q u i r e m e n t s  on 
h a n d g u n s  s i m i l a r  t o  t h o s e  of  W e s t  V i r g i n i a  w a s  a d d r e s s e d  in 
M a t t h e w s  v  S t a t e . 148 N.E. 2d 334 (1958). A s  in W e s t  V i r g i n i a ,  t h e  
I n d i a n a  s t a t u t e  p l a c e d  n o  r e s t r i c t i o n s  on p o s s e s s i n g  o r  c a r r y i n g  
a w e a p o n  o n  o n e ' s  o w n  p r e m i s e s ,  b u t  to c a r r y  a g u n  e l s e w h e r e  
r e q u i r e d  a l i c e n s e  c o n d i t i o n e d  o n  a s h o w i n g  that, a m o n g  o t h e r  
t h i n g s ,  " t h e  a p p l i c a n t  h a s  a p r o p e r  r e a s o n  for c a r r y i n g  a p i s t o l  
a n d  is o f  g o o d  c h a r a c t e r  a n d  r e p u t a t i o n  a n d  a s u i t a b l e  p e r s o n  to 
b e  so l i c e n s e d . "  148 N . E . 2 d  at 336. T h e  I n d i a n a  c o n s t i t u t i o n  
p r o v i d e d  t h a t  " t h e  p e o p l e  s h a l l  h a v e  a r i g h t  t o  b e a r  arms, f o r  t h e  
d e f e n s e  o f  t h e m s e l’es a n d  t h e  S t a t e . "  T h e  M a t t h e w s  c o u r t  a f f i r m e d  
t h e  s t a t u t e  a n d  h e l d  t h a t  t h e  l i c e n s i n g  s t a t u t e  w a s  a l e g i t i m a t e  
e x e r c i s e  o f  t h e  l e g i s l a t i v e  p o w e r  t o  p r o v i d e  f o r  t h e  p u b l i c  s a f e t y  
a n d  w e l f a r e .

In a s u b s e q u e n t  case, S c h u b e r t  v. D e B a r d . 398 N . E . 2 d  1339 
( I n d i a n a  App. 1980), t h e  I n d i a n a  c o u r t  r e l i e d  on t h e  c o n s t i t u t i o n a l  
r i g h t  t o  b e a r  a r m s  p r o v i s i o n  in r e v e r s i n g  t h e  d e n i a l  o f  a l i c e n s e  
t o  c a r r y  a h a n d g u n  m a d e  b y  an a p p l i c a n t  w h o  c l a i m e d  he n e e d e d  a g u n  
f o r  s e l f - d e f e n s e .  T h e  a u t h o r i t i e s  h a d  d e n i e d  t h e  l i c e n s e  a f t e r  
r e v i e w i n g  e v i d e n c e  s h o w i n g  t h a t  t h e  a p p l i c a n t  "was a ' chronic liar' 
s u f f e r i n g  f r o m  a ' g i g a n t i c  p o l i c e  c o m p l e x . ' "  E v i d e n c e  a l s o  s h o w e d  
t h a t  w h e n  t h e  a p p l i c a n t  h a d  p r e v i o u s l y  h e l d  a license, he "had 
c a r r i e d  a n d  d i s p l a y e d  h i s  p i s t o l  a t  i n a p p r o p r i a t e  t i m e s . "  O t h e r  
w i t n e s s e s  t e s t i f i e d  t h a t  t h e  a p p l i c a n t  h a d  " m e n t a l  p r o b l e m s . "

T h e  S c h u b e r t  c o u r t  r e i t e r a t e d  t h a t  e s t a b l i s h i n g  a l i c e n s i n g  
p r o c e d u r e  f o r  h a n d g u n s  is n o t  v i o l a t i v e  o f  t h e  c o n s t i t u t i o n .  
H o w e v e r ,  t h e  c o u r t  ruled' t h a t  o n c e  a p e r s o n  m a k e s  t h e  c l a i m  t h a t  
a g u n  is n e e d e d  f o r  s e l f - d e f e n s e ,  t h e  c o n s t i t u t i o n a l  r i g h t  to b e a r  
a r m s  p r o v i s i o n  p r o h i b i t s  a u t h o r i t i e s  f r o m  w i t h h o l d i n g  the l icense, 
o r  e v e n  m a k i n g  a f a c t u a l  d e t e r m i n a t i o n  as to  w h e t h e r  t h e  p e r s o n  
a c t u a l l y  n e e d s  a gun.
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S i n c e  t h e  a n a l y s i s  o f  e a c h  c a s e  t u r n s  on t h e  p r e c i s e

w o r d i n g  o f  e a c h  c o n s t i t u t i o n a l  p r o v i s i o n ,  it is d i f f i c u l t  to u s e

t h e  c a s e s  f o r  p u r p o s e s  o f  c o m p a r i s o n .  F o r  ex a m p l e ,  t h e  c o u r t ' s

r e a s o n s  for u p h o l d i n g  a c h a l l e n g e d  s t a t u t e  in S t a t e  v. G r o b . 690

P . 2d 951 (Idaho App. 1984) a r e  i l l u s t r a t i v e  of t h e  l i m i t e d

p r e c e d e n t i a l  v a l u e  o u t - o f - s t a t e  d e c i s i o n s  w o u l d  h a v e  in A l a ska.

In t h i s  case, t h e  d e f e n d a n t  a r g u e d  t h a t  a s t a t u t e  p r o v i d i n g  a

m a n d a t o r y  s e n t e n c e  for u s i n g  a f i r e a r m  w h i l e  e n g a g e d  in k i d n a p p i n g

or  a g g r a v a t e d  b a t t e r y  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  b e a r

arms. S i n c e  I d a h o ' s  c o n s t i t u t i o n a l  r i g h t  to b e a r  ar m s  p r o v i s i o n

1 1
w a s  a m e n d e d  in 1978, t h e  c o u r t  l o o k e d  t o  t h e  l a n g u a g e  o f  b o t h  t h e

p r e - 1 9 7 8  a n d  p o s t - 1 9 7 8  c o n s t i t u t i o n s .  T h e  c o u r t  f o u n d  t h a t  t h e

s t a t u t e  w a s  c o n s t i t u t i o n a l  u n d e r  t h e  p r e - 1 9 7 8  l a n g u a g e  b e c a u s e  t h e  

p r o v i s i o n  s p e c i f i c a l l y  s t a t e d  "t h e  l e g i s l a t u r e  s h a l l  r e g u l a t e  t h e  

e x e r c i s e  o f  t h i s  r i g h t  b y  l a w . "  S i m i l a r l y ,  t h e  s t a t u t e  w a s  f o u n d  

t o  b e  c o n s t i t u t i o n a l  u n d e r  t h e  p o s t - 1 9 7 8  l a n g u a g e  b a s e d  on t h e  

s p e c i f i c  a u t h o r i z a t i o n  g i v e n  t h e  l e g i s l a t u r e  t o  p r e s c r i b e  " m i n i m u m

s e n t e n c e s  f o r  c r i m e s  c o m m i t t e d  w h i l e  in p o s s e s s i o n  of a f i r e a r m "

• • 28 
a n d  t o  p u n i s h  t h e  u n l a w f u l  "u s e  of a f i r e a r m . "

5. The R i s k  to S p e c i f i c  A l a s k a  S t a t u t e s

a . C o n s t i t u t i o n a l i t y  of C o n c e a l e d  W e a p o n s  S t a t u t e s  

D e s p i t e  t h e  a s s e r t i o n s  of s u p p o r t e r s  o f  th i s  a m e n d m e n t ,  

it is b y  n o  m e a n s  c e r t a i n  t h a t  a n e w  r i g h t  to  b e a r  ar m s  a m e n d m e n t

2aS t a t e  v. G r o b . 690 P . 2d 951, 9 5 3 - 5 4  (Idaho App. 1984)
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w o u l d  l e a v e  c u r r e n t  A l a s k a  s t a t u t e s  p r o h i b i t i n g  the c a r r y i n g  of

c o n c e a l e d  w e a p o n s  u n t o u c h e d .  If t h e  A l a s k a  c o u r t s  i n t e r p r e t e d  the

a m e n d m e n t  t o  p e r m i t  t h e  c a r r y i n g  of c o n c e a l e d  w e a p o n s ,  AS

1 1 . 6 1 . 2 2 0 ( a ) ( 1 )  w o u l d  b e  u n c o n s t i t u t i o n a l .  On  t h e  o t h e r  hand, it

c a n n o t  b e  s a i d  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  ho l d  t h a t  t h i s

w a s  an a r e a  b e y o n d  l e g i s l a t i v e  r e g u l a t i o n .  T h e  m a t t e r  is s i m p l y

u n c e r t a i n .

A n  a r t i c l e  p u b l i s h e d  b y  R o b e r t  D o w lut, G e n e r a l  C o u n s e l  

f o r  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n , 29 g i v e s  r i s e  to  c o n c e r n  a b o u t
I

t h e  c o n s t i t u t i o n a l i t y  o f  a n  A n c h o r a g e  m u n i c i p a l  ord i n a n c e ,  if t h e  

p r o p o s e d  a m e n d m e n t  t o  t h e  A l a s k a  c o n s t i t u t i o n  w e r e  a p p r o v e d .  

D o w l u t  a s s e r t s  t h a t  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  i n c l u d e s  t h e  

r i g h t  to c a r r y  w e a p o n s  in p r i v a t e  v e h i c l e s , 30 s o m e t h i n g  w h i c h  is 

n o w  p r o h i b i t e d  b y  A n c h o r a g e  M u n i c i p a l  C o d e  8 . 0 5 . 0 7 0 ( A ) ,  as 

i n t e r p r e t e d  in M u n i c i p a l i t y  o f  A n c h o r a g e  v. L l o y d , 679 P . 2d 486 

( A l a s k a  App. 1 9 8 4 ) . 31

29D o w l u t  & Knoop, " S t a t e  C o n s t i t u t i o n s  a n d  the R i g h t  to K e e p  
a n d  B e a r  A r m s , "  7 O k l a h o m a  C i t y  U n i v e r s i t y  Law R e v i e w  177 (1982).

’°Id. a t  220.

,1S u p p o r t  for a m e n d i n g  A l a s k a ' s  c o n s t i t u t i o n a l  r ight to b e a r  
a r m s  p r o v i s i o n  h a s  b e e n  p r e d i c a t e d  on a n  u n w a r r a n t e d  a s s u m p t i o n  
t h a t  t h e  a m e n d m e n t  w i l l  n o t  h a v e  a n  e f f e c t  on e x i s t i n g  s t a t e  or 
m u n i c i p a l  laws. F o r  e x a m p l e ,  R e s o l u t i o n  No. A R  87-238, d a t e d  
S e p t e m b e r  29, 1987 a n d  p a s s e d  b y  t h e  A n c h o r a g e  Assembly, i n c l u d e d  
t h e  b a l d  a s s e r t i o n  t h a t  t h e  a m e n d m e n t  " w i l l  n o t  i n v a l i d a t e  e x i s t i n g  
m u n i c i p a l  p u b l i c  s a f e t y  m e a s u r e s  r e g u l a t i n g  the u s e  and p o s s e s s i o n  
o f  f i r e a r m s . "
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In  t h e  d o c u m e n t  e n t i t l e d  " A n a l y s i s  of  P r o p o s e d  A l a s k a  

C o n s t i t u t i o n a l  G u a r a n t e e  t o  K e e p  a n d  B e a r  A r m s , "  w h i c h  w a s  w r i t t e n  

b y  D o w l u t  a n d  p r o v i d e d  to m e m b e r s  o f  t h e  S e n a t e  J u d i c i a r y  

C o m m i t t e e ,  t h e  a s s e r t i o n  is m a d e  t h a t  " c o n c e a l e d  c a r r y i n g  s t a t u t e s  

... a r e  r o u t i n e l y  u p h e l d . "  A  r e v i e w  of t h e  c a s e s  c i t e d  in s u p p o r t  

of  t h i s  p r o p o s i t i o n  h i g h l i g h t s  t h e  p r o b l e m s  i n v o l v e d  i n  r e l y i n g  on 

j u d i c i a l  d e c i s i o n s  in j u r i s d i c t i o n s  o u t s i d e  t h e  s t a t e  of A l a s k a  to 

p r e d i c t  h o w  o u r  c o u r t  w o u l d  i n t e r p r e t  t h e  p r o p o s e d  c o n s t i t u t i o n a l  

a m e n d m e n t .

1 /
F o r  e x a m p l e ,  D o w l u t  c i t e s  H o l l a n d  v. C o m m o n w e a l t h . 294

S .W . 2d 83 (Ky. 1956) a s  s t a n d i n g  f o r  t h e  p r o p o s i t i o n  t h a t  c o n c e a l e d  

w e a p o n s  s t a t u t e s  a r e  c o n s t i t u t i o n a l  d e s p i t e  t h e  b r o a d l y  d r a f t e d  

l a n g u a g e  of S JR4. H o w e v e r ,  a r e v i e w  of  t h e  c a s e  s h o w s  t h a t  t h e  

K e n t u c k y  c o n s t i t u t i o n  e x p l i c i t l y  d e c l a r e s  t h a t  t h e  r i g h t  t o  b e a r  

a r m s  is "s u b j e c t  t o  t h e  p o w e r  of  t h e  G e n e r a l  A s s e m b l y  to e n a c t  laws 

t o  p r e v e n t  p e r s o n s  f r o m  c a r r y i n g  c o n c e a l e d  w e a p o n s ," a p h r a s e  not 

i n c l u d e d  S J R 4 . T h e  c o u r t  u p h e l d  t h e  c o n c e a l e d  w e a p o n s  s t a t u t e  

b e c a u s e  it f o u n d  t h a t  " t h e  m e a n i n g  c f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  

is p l a i n  a n d  t h e  l e g i s l a t u r e  h a s  e x e r c i s e d  the p o w e r  g r a n t e d  to it 

b y  e n a c t i n g  [the c o n c e a l e d  w e a p o n s  s t a t u t e ] . "  Id. at 85.

S i m i l a r l y ,  D o w l u t  c l a i m s  t h a t  S t a t e  v. K e s s l e r . 614 P . 2d 

94, 99 ( O r egon 1980) is a n o t h e r  c a s e  in w h i c h  a c o n c e a l e d  w e a p o n s  

s t a t u t e  w a s  " r o u t i n e l y  u p h e l d . "  In fact, the c o u r t  in K e s s l e r
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s t r u c k  d o w n  a s t a t u t e  t h a t  p r o h i b i t e d  p o s s e s s i n g  b i l l y  clubs.

D e s p i t e  D o w l u t ' s  claim, t h e  c o u r t  d i d  n o t  a d d r e s s  the

c o n s t i t u t i o n a l i t y  o f  c o n c e a l e d  v/eapons laws, a l t h o u g h  it n o t e d  in

p a s s i n g  t h a t  t h e  c o u r t  in S t a t e  v. H a r t . 157 P . 2d 72 (Idaho 1945)

u p h e l d  a c o n c e a l e d  w e a p o n s  s t a t u t e .

*

In H a r t  t h e  I d a h o  c o u r t  s p e c i f i c a l l y  b a s e d  its d e c i s i o n  

t o  u p h o l d  t h e  o r d i n a n c e  o n  t h e  l a n g u a g e  o f  I d a h o ' s  c o n s t i t u t i o n a l  

r i g h t  to b e a r  a r m s  p r o v i s i o n .  A t  t h e  t i m e  H a r t  w a s  dec i d e d ,  t h e  

I d a h o  c o n s t i t u t i o n  s t a t e d  "T h e  p e o p l e  h a v e  the r i g h t  t o  b e a r  ar m s  

f o r  t h e i r  s e c u r i t y  a n d  d e f e n s e ;  b u t  t h e  l e g i s l a t u r e  s h all r e g u l a t e  

t h e  e x e r c i s e  o f  t h i s  r i g h t  b y  l a w ."

T h e  f i n a l  ca s e  c i t e d  b y  D o w l u t  t o  s u p p o r t  his c l a i m  t h a t  

A l a s k a ' s  c o u r t s  w i l l  u p h o l d  c o n c e a l e d  w e a p o n s  s t a t u t e s  is S t a t e  v. 

M c A d a m s . 714 P . 2d 1236 (Wyo. 1986). H o w e v e r ,  o n c e  again, the 

c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  w a s  a n a l y z e d  in M c A d a m s  is 

s i g n i f i c a n t l y  n a r r o w e r  t h a n  t h e  p r o p o s e d  a m e n d m e n t  c o n t a i n e d  in 

S J R 4 . T h e  W y o m i n g  c o n s t i t u t i o n  p r o v i d e s ,  " T h e  r i g h t  of c i t i z e n s  

t o  b e a r  a r m s  in d e f e n s e  of t h e m s e l v e s  and of t h e  s tate s h a l l  not 

b e  d e n i e d . "  T h e  c o u r t  u p h e l d  t h e  c o n c e a l e d  w e a p o n s  s t a t u t e  b e c a u s e  

i t  d i d  n o t  b e l i e v e  t h a t  the l a w  p l a c e d  u n n e c e s s a r y  r e s t r a i n t s  on 

t h e  r i g h t  to  p o s s e s s  arms for s e l f  d e f e n s e : "We are c o g n i z a n t  of

t h e  fact t h a t  o u r  c o n c e a l e d  d e a d l y  w e a p o n s  s t a t u t e  i m p o s e s  some 

l i m i t a t i o n  on  a p e r s o n ' s  r i g h t  to b e a r  arras in d e f e n s e  of h i m s e l f ;
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but, w h e n  b a l a n c e d  a g a i n s t  the o b j e c t  o f  t h e  sta t u t e ,  w e  do noc 

f i n d  t h e  l i m i t a t i o n  u n r e a s o n a b l e . "  Id. a t  1238.

b. C o n s t i t u t i o n a l i t y  o f  F e l o n  in P o s s e s s i o n  S t a t u t e s  

It  is a l s o  b y  n o  m e a n s  c e r t a i n  t h a t  t h e  A l a s k a  S u p r e m e  

C o u r t  w o u l d  u p h o l d  c u r r e n t  l a w s  c o n t r o l l i n g  or" p r o h i b i t i n g  

c o n v i c t e d  f e l o n s  fr o m  o w n i n g  o r  p o s s e s s i n g  w e a p o n s  if SJ R 4  w e r e  

a d o p t e d .  F e l o n s  c o n v i c t e d  of b o o t l e g g i n g  o r  d r u g  d e a l i n g  w o u l d  be 

a l l o w e d  t o  p o s s e s s  f i r e a r m s  w i t h  i m p u n i t y  i f  t h e  o p i n i o n  e x p r e s s e d  

b y  t h e  G e n e r a l  C o u n s e l  o f  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n ,  and
f

d i s c u s s e d  below, w e r e  a d o p t e d  i n  t h i s  state. M o r e o v e r ,  t h e  

C o l o r a d o  S u p r e m e  C o u r t  h a s  i n t e r p r e t e d  its c o n s t i t u t i o n a l  r i g h t  to 

b e a r  a r m s  as p r o v i d i n g  a d e f e n s e  to t h e  c h a r g e  o f  f e l o n  in 

p o s s e s s i o n .  If  t h e  A l a s k a  c o u r t s  r e a c h e d  a s i m i l a r  i n t e r p r e t a t i o n ,  

t h e  a b i l i t y  to  p r o s e c u t e  f e l o n s  for p o s s e s s i n g  f i r e a r m s  w o u l d  

c e r t a i n l y  ^ e  impai r e d .

T h e  s u p p o r t e r s  o f  S J R 4  h a v e  p r o v i d e d  y o u  w i t h  the 

" A n a l y s i s  o f  P r o p o s e d  A l a s k a  C o n s t i t u t i o n a l  G u a r a n t e e  t o  K e e p  and 

B e a r  A r m s "  w h i c h  i m p l i e s  t h a t  A l a s k a ' s  f e l o n  in p o s s e s s i o n  s t a t u t e  

w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y .  H o w e v e r ,  R o b e r t  Dowlut, 

G e n e r a l  C o u n s e l  f o r  the N a t i o n a l  R i f l e  A s s o c i a t i o n ,  h a s  p r e v i o u s l y  

p u b l i s h e d  c o n t r a r y  s t a t e m e n t s .  In a l a w  r e v i e w  ar t i c l e ,  he  stated, 

"To p r e v e n t  t h e  p e o p l e  f r o m  b e i n g  d i s a r m e d  b y  t h e  e x p e d i e n t  of 

c l a s s i f y i n g  r e g u l a t o r y  o f f e n s e s  as  f e l o n i e s ,  t h e  d i s q u a l i f i c a t i o n



for fe l o n s  s h o u l d  be r e s t r i c t e d  to c o m m o n  l a w  f e l o n i e s  a n d  t h e i r

m o d e r n  e q u i v a l e n t s  and to o f f e n s e s  r e q u i r i n g  s o m e  s t a t e  o f  m i n d

a b o v e  s t r i c t  l i a b i l i t y  w h i c h  a r e  i n h e r e n t l y  i n i m i c a l  to l i f e  and

p r o p e r t y . " 32 ( e m p h a s i s  added). Thus, u n d e r  D o w l u t ' s  view, f e l o n s

c h a r g e d  w i t h  d r u g  d e a l i n g  a n d  b o o t l e g g i n g ,  w h i c h  a r e  n o t  " c o m m o n

law f e l o n i e s , "  c o u l d  l e g a l l y  c a r r y  we a p o n s .

U n d e r  c u r r e n t  AS 1 1 . 6 1 . 2 0 0 ,  all p e r s o n s  c o n v i c t e d  of any 

f e l o n y  a r e  p r o h i b i t e d  f r o m  p o s s e s s i n g  a f i r e a r m  c a p a b l e  o f  b e i n g  

c o n c e a l e d  on t h e  p e r s o n ,  a n d  t h i s  law a p p l i e s  to p e r s o n s  c o n v i c t e d  

of r e g u l a t o r y  o f f e n s e s  s u c h  as b o o t l e g g i n g  a n d  d r u g  d e a l i n g ,  as 

w e l l  as t h e  c o m m o n  l a w  f e l o n i e s  s u c h  as m u r d e r ,  a s s a u l t  or 

k i d n a p p i n g .  I f  D o w l u t ' s  i n t e r p r e t a t i o n  w e r e  a d o p t e d ,  A l a s k a ' s  

s t a t u t e  w o u l d  b e  o v e r b r o a d ,  a n d  s t r u c k  d o w n  as u n c o n s t i t u t i o n a l .

A  c o n v i c t i o n  f o r  b e i n g  a f e l o n  in p o s s e s s i o n  of a f i r e a r m  

w a s  r e v e r s e d  b y  t h e  C o l o r a d o  S u p r e m e  C o u r t  in P e o p l e  v. F o r d . 568 

P . 2 d  26 ( C o l o r a d o  1977), b a s e d  on t h e  " r i g h t  t o  b e a r  a r ms" 

p r o v i s i o n  of t h e  C o l o r a d o  C o n s t i t u t i o n .  T h e  c o u r t  h e l d  t h a t  the 

c o n s t i t u t i o n a l  p r o t e c t i o n  e x t e n d s  to  a d e f e n d a n t  "who p r e s e n t s  

c o m p e t e n t  e v i d e n c e  s h o w i n g  t h a t  h i s  p u r p o s e  in p o s s e s s i n g  w e a p o n s  

w a s  the d e f e n s e  of his home, p e r s o n ,  and p r o p e r t y "  and t h a t  th i s  

t y p e  of e v i d e n c e  p r o v i d e s  a c o m p l e t e  d e f e n s e  t o  a f e l o n - i n -
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32D o w l u t  & K n o o p  at 192.
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p o s s e s s i o n  c h a r g e . 33 O n c e  t h e  d e f e n d a n t  h a s  r a i s e d  the i s sue as a

d e f e n s e ,  t h e  p r o s e c u t i o n  m u s t  prove, b e y o n d  a r e a s o n a b l e  doubt,

t h a t  t h e  d e f e n d a n t ' s  p u r p o s e  in p o s s e s s i n g  f i r e a r m s  w a s  n o t  for

d e f e n s e .  T h us, u n l e s s  t h e  f e lon is c o m m i t t i n g  a c r i m e  w i t h  the

gun, it is v i r t u a l l y  i m p o s s i b l e  to  p r o v e  t h a t  t h e  w e a p o n  w a s  not

f o r  " d e f e n s e . "  A s  a p r a c t i c a l  m a t t e r ,  t h e  t e e t h  h a v e  b e e n  t a k e n

o u t  o f  t h e  l a w  b e c a u s e  of t h e  p r o b l e m s  of  p r o v i n g  t h a t  a f e l o n  in

p o s s e s s i o n  o f  a g u n  a t  t h e  f e l o n ' s  home, o n  t h e  f e l o n ' s  p e r s o n ,  or

o n  t h e  f e l o n ' s  propei-ty is u s i n g  it o t h e r  t h a n  f o r  d e f e n s e .

I f
A s  w i t h  t h e  c o n c e a l e d  w e a p o n s  s t a t u t e s ,  t h e r e  are 

p r o b l e m s  in r e l y i n g  on t h e  j u d i c i a l  d e c i s i o n s  o f  o t h e r  s t a t e s  in 

r e a c h i n g  t h e  c o n c l u s i o n  t h a t  A l a s k a ' s  s t a t u t e  w o u l d  w i t h s t a n d  

c o n s t i t u t i o n a l  s c r u t i n y .  F o r  ex a m p l e ,  in t h e  N o r t h  D a k o t a  case 

d i s t r i b u t e d  t o  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e ,  S t a t e  v. R i c e h i l l 34. 

t h e  s t a t u t e  o n l y  p r o h i b i t e d  p e r s o n s  " c o n v i c t e d  a n y w h e r e  f o r  a 

f e l o n y  i n v o l v i n g  v i o l e n c e  o r  i n t i m i d a t i o n "  f r o m  o w n i n g  f i r e a r m s .  

U n l i k e  c u r r e n t  A l a s k a  law, N o r t h  D a k o t a ' s  n a r r o w e r  f e l o n  in 

p o s s e s s i o n  s t a t u t e  w o u l d  fall w i t h i n  t h e  c a t e g o r y  of f e l o n  in 

p o s s e s s i o n  s t a t u t e s  t h a t  D o w l u t  c o n s i d e r s  to be  c o n s t i t u t i o n a l ,  in

33T h e  c o u r t  n o t e d  at p a g e  28 t h a t  t h i s  a f f i r m a t i v e  d e f e n s e  is 
a v a i l a b l e  in c a s e s  i n v o l v i n g  t h e  c h a r g e  of c a r r y i n g  a c o n c e a l e d  
w e a pon.

^ 4 1 5  N .W . 2d 481 (N.D. 1987).



T h e  H o n o r a b l e  J a n  F a i k s
S J R 4  - R i g h t  to K e e p  a n d  B e a r  A r m s

J a n u a r y  29, 1989
Page 29

t h a t  it o n l y  p r o h i b i t s  f e l o n s  c o n v i c t e d  o f  c o m m o n  l a w  f e l o n i e s  from 

h a v i n g  f i r e a r m s . 35

O t h e r  s t a t e  c o u r t s  h a v e  u p h e l d  f e l o n  in p o s s e s s i o n  

s t a t u t e s  b a s e d  o n  e x p r e s s  c o n s t i t u t i o n a l  l a n g u a g e  t h a t  p r e s e r v e d  

t h e  r i g h t  o f  t h e  l e g i s l a t u r e  t o  r e g u l a t e  arras. L a n d e r s  v.

S t a t e . 299 S . E  2d 707 (Ga. 1983) , t h e  c o u r t  a f f i r m e d  t h e  c o n v i c t i o n  

of a f e l o n  c h a r g e d  w i t h  p o s s e s s i n g  a f i r e a r m ,  a n d  h e l d  " W h e r e  a 

S t a t e  c o n s t i t u t i o n  in t e r m s  p r o v i d e s ,  in c o n n e c t i o n  w i t h  t h e  r i g h t

t o  b e a r  arms, t h a t  t h e  S t a t e  m a y  r e g u l a t e  t h i s  right, o r  m a y
»

r e g u l a t e  t h e  m a n n e r  of  b e a r i n g  arms, t h e s e  w o r d s  e x p r e s s l y

35S e e  also, D i c k e r s o n  v. S t a t e . 517 S o . 2 d  625 (Ala. Cr. App. 
1986), B r i s t o w  v. S t a t e . 418 S o . 2 d  927 (Ala. Cr. App. 1982) a n d  
M a s o n  v. S t a t e . 103 S o . 2 d  337 (Ala.App. (1956), a f f ' d  103 S o . 2d 341
( 1 9 5 8 ) ( S t a t u t e  p r o h i b i t e d  "a p e r s o n  w h o  h a s  b e e n  c o n v i c t e d  of  a 
c r i m e  o f  v i o l e n c e  f r o m  o w n i n g  o r  p o s s e s s i n g  a p i s t o l ) ; S t a t e  v. 
K r a n t z . 164 P . 2d 453 (Wash. 1945) a n d  S t a t e  v. T u l l v . 89 P . 2d 517 
(Wash. 1939) ( S t a t u t e  p r o h i b i t e d  p o s s e s s i o n  of a f i r e a r m  a f t e r  
h a v i n g  b e e n  c o n v i c t e d  of a c r i m e  o f  v i o l e n c e ) ; C a r f i e l d  v. S t a t e . 
649 P . 2d 865 (Wyo. 1982) ( S t a t u t e  p r o h i b i t e d  p e r s o n s  c o n v i c t e d  of  
"murder, v o l u n t a r y  m a n s l a u g h t e r ,  a s s a u l t  to c o m m i t  m u r d e r ,  
a g g r a v a t e d  a s s a u l t ,  r o b b e r y ,  b u r g l a r y  o r  s e x u a l  a s s a u l t  in the 
f i r s t  or s e c o n d  d e g ree, or  m a y h e m "  t o  p o s s e s s  a n y  f i r e a r m s . ) ; S t a t e  
V .  N o e l . 414 P . 2 d  162 (Ariz. 1966) a n d  S t a t e  v. R a s c o n . 519 P . 2d
37 (Ariz. 1974) ( S t a t u t e  p r o h i b i t e d  a n y  p e r s o n  c o n v i c t e d  of a c r i m e  
of v i o l e n c e  f r o m  p o s s e s s i n g  a p i s t o l ) ; S h e p p a r d  v. s t a t e . 5S6
S .W . 2d 500 (Tex. Crim. App. 1979), M c G u i r e  v. S t a t e . 537 S . W . 2 d  26 
(Tex. Cr. App. 1976) a n d  W e b b  v. S t a t e . 439 S . W . 2 d  342 (Tex. Cr. 
App. 1969) ( S t a t u t e  p r o h i b i t e d  p e r s o n s  c o n v i c t e d  of "a f e l o n y  
i n v o l v i n g  an  a c t  o f  v i o l e n c e  or  t h r e a t e n e d  v i o l e n c e  to a p e r s o n  o r  
p r o p e r t y "  f r o m  p o s s e s s i n g  f i r e a r m s  " a w a y  f r o m  the p r e m i s e s  w h e r e  
he l i v e s . " ) ;  S t a t e  v. C a r t w r i g h t . 418 P . 2 d  822 (Ore. 1966) ( S t a t u t e  
p r o h i b i t e d  p o s s e s s i o n  w h e r e  c o n v i c t e d  o f  "a f e l o n y  a g a i n s t  t h e  
p e r s o n  o r  p r o p e r t y  of a n o t h e r . "
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r e c o g n i z e  t h e  p o l i c e  p o w e r  i n  d i r e c t  c o n n e c t i o n  w i t h  the 

c o n s t i t u t i o n a l  d e c l a r a t i o n  as  to t h e  r i g h t . " 36

S i m i l a r l y ,  in N e l s o n  v. S t a t e . 195 So. 2d 853 (Fla. 

1967), t h e  c o n v i c t i o n  f o r  p o s s e s s i o n  of a p i s t o l  b y  a d e f e n d a n t  who 

h a d  p r e v i o u s l y  b e e n  c o n v i c t e d  of a f e l o n y  w a s  u p h eld. A l t h o u g h  the 

s t a t u t e  a p p l i e d  t o  p e r s o n s  c o n v i c t e d  of a l l  f e l o n i e s ,  F l o r i d a ' s  

c o n s t i t u t i o n a l  p r o v i s i o n  s a i d  "The r i g h t  o f  t h e  p e o p l e  t o  k e e p  and 

b e a r  a r m s  in d e f e n s e  of t h e m s e l v e s  a n d  of t h e  l a w f u l  a u t h o r i t y  of

t h e  s t a t e  s h a l l  n o t  b e  inf r i n g e d ,  e x c e p t  t h a t  the m a n n e r  o f  b e a r i n g

i j
a r m s  m a y  b e  r e g u l a t e d  b v  l a w . " 1

T h e  c o u r t  in A m o s  v. S t a t e . 343 S o . 2 d  166 (La. 1977) 

u p h e l d  c h a r g e s  f o r  f e l o n  in p o s s e s s i o n  o f  a f i r e a r m  b e c a u s e  the 

" p u r p o s e  [of t h e  s t a t u t e ]  is to l i m i t  t h e  p o s s e s s i o n  of f i r e a r m s  

b y  p e r s o n  who, b y  t h e i r  p a s t  c o m m i s s i o n  of c e r t a i n  s p e c i f i e d  

s e r i o u s  f e l o n i e s , h a v e  d e m o n s t r a t e d  a d a n g e r o u s  d i s r e g a r d  for the 

l a w  a n d  p r e s e n t  a p o t e n t i a l  t h r e a t  of f u r t h e r  o r  f u t u r e  c r i m i n a l  

a c t i v i t y . "  H o w e v e r ,  t w o  j u s t i c e s  o f  t h e  L o u i s i a n a  S u p r e m e  C o u r t  

d i s s e n t e d  f r o m  t h e  op i n i o n ,  b e l i e v i n g  t h a t  t h e  s t a t u t e  

i m p e r m i s s i b l y  i n f r i n g e d  on  the r i g h t  to b e a r  arms.

36G e o r g i a ' s  c o n s t i t u t i o n  s t a t e s  "The r i g h t  of the p e o p l e  to 
k e e p  a n d  b e a r  a r m s  s h a l l  not be  i n f r i n g e d  b u t  the G e n e r a l  A s s e m b l y  
s h a l l  h a v e  p o w e r  to  p r e s c r i b e  t h e  m a n n e r  in w h i c h  a r m s  m a y  be 
b o r n e . "
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T h e  r e a s o n i n g  o f  t h e  t w o  d i s s e n t i n g  j u s t i c e s  in A m o s  is 

i m p o r t a n t ,  s i n c e  if t h i s  p o s i t i o n  w e r e  a d o p t e d  in Alaska, AS

1 1 . 6 1 . 2 0 0  w o u l d  b e  s t r u c k  down. T h e  d i s s e n t e r s  s t a t e d  t h a t  the 

f e l o n  in p o s s e s s i o n  s t a t u t e  " i m p e r m i s s i b l y  l i m i t s  t h e  a f f i r m a t i v e  

c o n s t i t u t i o n a l  g u a r a n t e e  a n d  as s u c h  is n o t  a v a l i d  e x e r c i s e  of t h e  

p o l i c e  p o w e r . "  T h e  d i s s e n t e r s  l o o k e d  a t  o t h e r  s t a t e  d e c i s i o n s  

u p h o l d i n g  f e l o n  in p o s s e s s i o n  la w s  a n d  c o n c l u d e d  " T h e s e  states, 

h o w e v e r ,  h a v e  c o n s t i t u t i o n a l  p r o v i s i o n s  d i f f e r e n t  f r o m  ours. E v e r y  

on e  of t h e s e  c o n s t i t u t i o n s  l i n k  t h e  r i g h t  to b e a r  a r m s  t o  t h e  n e e d

f o r  a m i l i t i a .  U n l i k e  t h e s e  p r o v i s i o n s ,  t h e  L o u i s i a n a  C o n s t i t u t i o n
i

of 1974 e x p r e s s l y  g r a n t s  t o  e a c h  c i t i z e n  t h e  'right t o  k e e p  a n d  

b e a r  a r m s , 1 a r i g h t  w h i c h  'no law* s h a l l  a b r i d g e .  T h i s  

c o n s t i t u t i o n a l  g u a r a n t e e  is n o t  l i m i t e d  b y  l i n k i n g  it t o  a m i l i t i a  

or  a d e f e n s e  for t h e  p e o p l e  as a wh o l e .  It is l i m i t e d  o n l y  b y  o n e  

s t a t e  e x c e p t i o n :  t h e  l e g i s l a t u r e  h a s  t h e  a u t h o r i t y  to  p r o h i b i t  the

c o n c e a l m e n t  o f  w e a p o n s  o n  t h e  p e r s o n .  O t h e r w i s e ,  t h e  l e g i s l a t u r e  

l a c k s  t h e  a u t h o r i t y  t o  n u l l i f y  t h e  r i g h t  of L o u i s i a n a  c i t i z e n s  to 

k e e p  and b e a r  a r m s . "

A n  a n a l y s i s  of t h e  e f f e c t  t h e  p r o p o s e d  r i g h t  t o  b e a r  a r m s  

a m e n d m e n t  w i l l  h a v e  on t h e  s t a t e ' s  f e l o n  in p o s s e s s i o n  s t a t u t e  m u s t  

be u n d e r t a k e n  w i t h  b o t h  t h e  r i g h t  to p r i v a c y  a n d  t h e  A l a s k a  S u p r e m e  

C o u r t ' s  e x p a n s i v e  e q u a l  p r o t e c t i o n  s t a n d a r d  in mind. A l a s k a  law 

p r o h i b i t s  all felons, i n c l u d i n g  p e r s o n s  c o n v i c t e d  of n o n - v i o l e n t  

f e l o n i e s  s u c h  as e m b e z z l e m e n t  a n d  c e r t a i n  s e x  o f f e n s e s ,  from



p o s s e s s i n g  f i r e a r m s .  If SJR4 w e r e  ad o p t e d ,  t h e  c o u r t  w o u l d  r e q u i r e

»■ f

t h e  s t a t e  to  p r o v e  t h a t  t h e  l a w  is b a s e d  on a c o m p e l l i n g  s t a t e  

interest. In r e l a t i o n  to  n o n - v i o l e n t  felons, it is n o t  u n l i k e l y  

t h a t  t h e  s t a t e  w o u l d  b e  u n a b l e  to  m e e t  t h e  b u r d e n  of p r o v i n g  it h a d

a c o m p e l l i n g  s t a t e  i n t e r e s t  in p r o h i b i t i n g  t h e  p o s s e s s i o n  of

f i r e a r m s  b y  n o n - v i o l e n t  felons.

c . C o n s t i t u t i o n a l i t y  o f  P r o h i b i t e d  W e a p o n s  S t a t u t e s  

T h e  p o s s e s s i o n  of  c e r t a i n  c l a s s e s  of  w e a p o n s  is

p r o h i b i t e d  in A l a s k a . 37 I n c l u d e d  in t h e  c a t e g o r y  of p r o h i b i t e d

(
w e a p o n s  a r e  s w i t c h b l a d e s ,  g r a v i t y  k n i v e s ,  a n d  m e t a l  k n u c k l e s .  

U n d e r  SJR4, t h i s  l a w  w o u l d  b e  u n c o n s t i t u t i o n a l ,  if t h e  c o u r t  in 

t h i s  s t a t e  a c c e p t e d  t h e  a n a l y s i s  of t h e  O r e g o n  S u p r e m e  C o u r t  in 

S t a t e  v. D e l g a d o . 692 P . 2d 610 (Ore. 1984); S t a t e  v. 3 1 o c k e r . 630 

P . 2d 824 (Ore. 19 8 1 ) ;  a n d  S t a t e  v. K e s s l e r . 614 P . 2d 94 (Ore. 

1980).

I n  D e l g a d o , t h e  O r e g o n  c o u r t  h e l d  t h a t  a s t a t u t e  

p r o h i b i t i n g  m e r e  p o s s e s s i o n  o f  a s w i t c h b l a d e  w a s  u n c o n s t i t u t i o n a l  

u n d e r  t h e  r i g h t  to  b e a r  a r m s  p r o v i s i o n  of t h e  O r e g o n  

c o n s t i t u t i o n . 38 T h e  c o u r t  f i r s t  d e t e r m i n e d  t h a t  t h e  d r a f t e r s  of 

O r e g o n ' s  c o n s t i t u t i o n  " i n t e n d e d  t h a t  t h e  p r i v a t e  c i t i z e n  h a v e  the
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37AS 1 1 . 6 1 . 2 0 0 ( e )  . •

38A r t i c l e  I, s e c t i o n  27, of  t h e  O r e g o n  C o n s t i t u t i o n  p r o v i d e s :  
"The p e o p l e  s h a l l  h a v e  t h e  r i g h t  t o  b e a r  a r m s  f o r  the d e f e n c e  of 
t h e m s e l v e s ,  a n d  t h e  S t a t e . . . "
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r i g h t  to p o s s e s s  a r m s  for t h e  d e f e n s e  of p e r s o n  a n d  p r o p e r t y . " 39

Next, t h e  c o u r t  r e a s o n e d  t h a t  s w i t c h b l a d e s  w e r e  arms, a n d  as a

result, p o s s e s s i o n  o f  a s w i t c h b l a d e  is a c o n s t i t u t i o n a l l y  p r o t e c t e d

in O r e g o n  a n d  t h e  s t a t u t e  m a k i n g  s u c h  p o s s e s s i o n  a c r i m e  is

u n c o n s t i t u t i o n a l .

d. C o n s t i t u t i o n a l i t y  o f  G a m e  R e g u l a t i o n s  

A l a s k a ' s  r e g u l a t o r y  s c h e m e  r e l a t i n g  t o  t h e  l a w f u l  m e t h o d s  

of t a k i n g  g a m e  is p o t e n t i a l l y  a t  r i s k  if t h e  p r o p o s e d  a m e n d m e n t  is

a d o p t e d / 0 S i n c e  e a c h  of t h e  g a m e  r e g u l a t i o n s  i n f r i n g e s  on the

< ' 
r i g h t  t o  b e a r  a p a r t i c u l a r  t y p e  of  arm, in o r d e r  f o r  t h e  r e g u l a t i o n

to w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y ,  t h e  s t a t e  w o u l d  n e e d  t o  p r o v e

t h a t  it h a d  a c o m p e l l i n g  s t a t e  i n t e r e s t  f o r  a d o p t i n g  the

r e g u l a t i o n .

F o r  e x a m p l e ,  u n d e r  5 A A C  9 2 . 1 0 0 ( a ) ( 1 ) ,  it is i l l e g a l  to 

s h o o t  w a t e r f o w l  w i t h  a r i f l e  o r  p i s t o l .  T h e  p u r p o s e  of the 

r e g u l a t i o n  is to  m a k e  h u n t i n g  w a t e r f o w l  le s s  e f f i c i e n t ,  a n d  m o r e

39P e l g a d o  a t  611.

405 A A C  9 2 . 0 7 5  (the p e r m i s s i b l e  w e a p o n s  f o r  t a k i n g  b i g  g a m e  are 
a s h o t g u n ,  a m u z z l e - l o a d i n g  rifle, o r  a r i f l e  o r  p i s t o l  u s i n g  a 
c e n t e r - f i r i n g  c a r t r i d g e ) ;  5 A A C  9 2 . 0 8 0  (it is p r o h i b i t e d  t o  take 
g a m e  w i t h  t h e  u s e  o r  a i d  o f  a m a c h i n e  gun, s e t  gun, o r  a s h o t g u n  
l a r g e r  t h a n  10 g a u g e ) ;  a n d  5 A A C  9 2 . 1 0 0  (it is p r o h i b i t e d  to take 
w a t e r f o w l ,  s n i p e  a n d  c r a n e s  w i t h  a r i f l e  o r  p i s t o l ,  a s h o t g u n  
l a r g e r  t h a n  10 g a u g e ,  o r  a s h o t g u n  n o t  p l u g g e d  t o  a t h r e e  shell 
c a p a c i t y ) .
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s p o r t i n g . 41 H o w e v e r ,  m a n y  b i o l o g i s t s  h a v e  a r g u e d  t h a t  the

r e g u l a t i o n  is u n n e c e s s a r y  as it d o e s n ' t  m a t t e r  h o w  a b i r d  is

killed, it o n l y  m a t t e r s  h o w  m a n y  a n i m a l s  a r e  shot, a n d  w h e t h e r  the

a p p r o p r i a t e  b a g  l i m i t  w a s  e x c e e d e d . 42 In t h e  fa c e  of  t h i s  ty p e  of

e x p e r t  t e s t i m o n y ,  it is n o t  u n l i k e l y  t h a t  a c o u r t  w o u l d  s t r i k e  d o w n

5 A A C  9 2 . 1 0 0 ( a ) ( 1 )  as an  i n f r i n g e m e n t  of t h e  r i g h t  to b e a r  arms.

6. T h e  L e g i s l a t u r e  S h o u l d  A f f i r m a t i v e l y  S t a t e  Its I n t e n t

T h e  S t a t e ,  t h r o u g h  e x e r c i s e  o f  its p o l i c e  p o w e r ,  is

v e s t e d  w i t h  t h e  a u t h o r i t y  t o  e n a c t  laws, w i t h i n  c o n s t i t u t i o n a l
i i

l imits, to  p r o m o t e  t h e  g e n e r a l  w e l f a r e  o f  its c i t i z e n r y .  T h e

A l a s k a  S u p r e m e  C o u r t  e x a m i n e d  t h e  s t a t e ' s  p o l i c e  p o w e r  in l i g h t  of

e x p r e s s  c o n s t i t u t i o n a l  l i m i t a t i o n s  o n  r e g u l a t o r y  a u t h o r i t y  in

M a t t h e w s  v. Q u i n t o n .43 In t h i s  case, t h e  c o u r t  a n a l y z e d  w h e t h e r

a s t a t u t e  p r o v i d i n g  for t h e  t r a n s p o r t a t i o n  o f  c h i l d r e n  t o  n o n p u b l i c

s c h o o l s  a t  p u b l i c  e x p e n s e  w a s  in c o n t r a v e n t i o n  o f  a c o n s t i t u t i o n a l

p r o h i b i t i o n  a g a i n s t  t h e  a p p r o p r i a t i o n  o f  p u b l i c  f u n d s  f o r  the

s u p p o r t  o f  p r i v a t e  s c h o o l s .  S i n c e  t h e  s t a t u t e  h a d  b e e n  o n  the

b o o k s  b e f o r e  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  w a s  ad o p t e d ,  t h e  c o u r t

41T e l e p h o n e  c o n v e r s a t i o n  w i t h  J a m e s  S h e r i d a n ,  A s s i s t a n t  S p e c i a l  
A g e n t  in C h a r g e ,  L a w  E n f o r c e m e n t ,  A l a s k a  R e g i o n ,  U n i t e d  S t a t e s  Fi s h  
a n d  W i l d l i f e  S e r v i c e .

42Id. •

43362 P . 2d 932, app. d i s m . , cert. den. 82 S.Ct. 530, 368 U.S. 
517, 7 L . E d .2d 522 (Alaska 1961)
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c o n s i d e r e d  t h e  e f f e c t  of  s u b s e q u e n t l y  a d o p t e d  c o n s t i t u t i o n a l  

p r o v i s i o n s  o n  e x i s t i n g  s t a t u t e s .

T h e  c o u r t  c o n c l u d e d  t h a t  for a c o n s t i t u t i o n a l  p r o v i s i o n  

t o  o p e r a t e  r e t r o s p e c t i v e l y  to v a l i d a t e  a n t e c e d e n t  l e g i s l a t i o n  in 

t h e  fa c e  of  c l a i m e d  u n c o n s t i t u t i o n a l i t y ,  "the, v a l i d a t i n g  

c o n s t i t u t i o n a l  p r o v i s i o n  m u s t  m a k e  s o m e  r e f e r e n c e ,  h o w e v e r  s l i g h t  

o r  i n f e r e n t i a l ,  t o  t h e  s t a t u t e  i n t e n d e d  t o  b e  v a l i d a t e d . "  T h e  

s t a t u t e  a u t h o r i z i n g  t r a n s p o r t a t i o n  of  p r i v a t e  s c h o o l  p u p i l s  was 

d e c l a r e d  v o i d  b e c a u s e  t h e  n e w l y  a d o p t e d  c o n s t i t u t i o n a l  p r o v i s i o n
I

d i d  " n o t  s h o w  b y  t h e  l a n g u a g e  used, e i t h e r  d i r e c t l y  o r  b y  n e c e s s a r y  

i m p l i c a t i o n ,  t h a t  it w a s  i n t e n d e d  t o  o p e r a t e  r e t r o s p e c t i v e l y  so as 

t o  v a l i d a t e  [the s t a t u t e ] . "  Id. a t  939.

W h e t h e r  t h e  s t a t u t e  was a v a l i d  e x e r c i s e  o f  t h e  p o l i c e  

p o w e r  o f  t h e  s t a t e  w a s  a l s o  c o n s i d e r e d  in M a t t h e w s . T h e  c o u r t  

n o t e d  t h a t  " t h e  p o l i c e  p o w e r  —  b r o a d  a n d  c o m p r e h e n s i v e  t h o u g h  it 

is —  m a y  n o t  b e  e x e r c i s e d  in c o n t r a v e n t i o n  o f  p l a i n  and 

u n a m b i g u o u s  c o n s t i t u t i o n a l  i n h i b i t i o n s . "  A l t h o u g h  t h e  s t a t e  h a s  

" i n h e r e n t  a n d  r e s e r v e d  p o l i c e  p o w e r  to e n a c t  l a w s  to p r o m o t e  the 

s a f e t y ,  h e a l t h  a n d  g e n e r a l  w e l f a r e  of s o c i e t y , "  t h e  c o u r t  

e m p h a s i z e d  t h a t  " t h i s  p o w e r  m u s t  be e x e r c i s e d  w i t h i n  c o n s t i t u t i o n a l  

l i m i t s . 11 Id. a t  944.
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D u r i n g  t h e  F o u r t e e n t h  a n d  F i f t e e n t h  L e g i s l a t u r e s ,  

v e r s i o n s  of  t h e  r i g h t  to  b e a r  a r m s  a m e n d m e n t  c o n t a i n e d  a g e n e r a l  

s t a t e m e n t  o f  " l e g i s l a t i v e  i n t e n t "  i n d i c a t i n g  t h a t  the 

c o n s t i t u t i o n a l  a m e n d m e n t ,  if a d o p t e d ,  " s h o u l d  n o t  b e  c o n s t r u e d  to 

p r e c l u d e  t h e  r e g u l a t i o n  o f  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  borne, 

c a r r i e d ,  o r  u s e d . "  W e  a r e  c o n c e r n e d  t h a t  t h i s  i n d i r e c t  s t a t e m e n t  

of  l e g i s l a t i v e  i n t e n t  w i l l  n o t  be  e f f e c t i v e  to p r e s e r v e  t h e  p r e s e n t  

p o w e r  to r e a s o n a b l y  r e g u l a t e  t h e  p o s s e s s i o n  a n d  u s e  of  w e a p o n s .

A s  a g e n e r a l  rule, a s t a t u t e  o r  c o n s t i t u t i o n a l  p r o v i s i o n
/ *i -

w i l l  be  i n t e r p r e t e d  a c c o r d i n g  to  t h e  p l a i n  m e a n i n g  o f  t h e  l a n g u a g e  

on  i t s  face. If  t h e  i n t e n t  b e h i n d  t h e  a d o p t i o n  of  t h e  a m e n d m e n t  

w e r e  to l a t e r  b e c o m e  a n  issue, i t  is the i n t e n t  o f  t h e  v o t e r s  w h o  

a d o p t e d  t h e  m e a s u r e  t h a t  w i l l  b e  r e l e v a n t ,  r a t h e r  t h a n  t h e  i n t e n t  

o f  t h e  l e g i s l a t o r s  w h o  d r a f t e d  it. A l t h o u g h  l a s t  s e s s i o n ' s  

r e s o l u t i o n  d i r e c t e d  the L e g i s l a t i v e  A f f a i r s  A g e n c y  t o  c o n s i d e r  t h e  

s t a t e d  " l e g i s l a t i v e  i n t e n t "  w h e n  p r e p a r i n g  its n e u t r a l  s u m m a r y  for 

t h e  e l e c t i o n  p a m p h l e t ,  t h e  i n t e n t  l a n g u a g e  w o u l d  n o t  a p p e a r  o n  the 

b a l l o t  itself, a n d  m i g h t  n o t  b e  c o n t a i n e d  v e r b a t i m  in t h e  e l e c t i o n  

p a m p h l e t .  S e e  art. XIII, sec. 1 o f  t h e  A l a s k a  C o n s t i t u t i o n  and AS 

1 5 . 5 8 . 0 1 0 .

C o n c l u s  ion

It is o u r  belief, t h a t  t h e  p r e s e n t  p r o v i s i o n  of t h e  A l a s k a  

c o n s t i t u t i o n  a n d  t h e  t r a d i t i o n a l  r e s t r a i n t  of the l e g i s l a t u r e  in
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r e g u l a t i n g  f i r e a r m s  a d e q u a t e l y  p r o t e c t  t h e  r i g h t  to b e a r  arms.

How e v e r ,  if t h e  l e g i s l a t u r e  b e l i e v e s  t h i s  i s s u e  s h o u l d  be p l a c e d

b e f o r e  t h e  p e o p l e  in t h e  fo r m  o f  a c o n s t i t u t i o n a l  a m e n d m e n t ,  th a t

a m e n d m e n t  s h o u l d  be d r a f t e d  t o  e x p l i c i t l y  r e c o g n i z e  the

l e g i s l a t u r e ' s  r e g u l a t o r y  a u t h o r i t y  w i t h  r e g a r d  to  arms.

B o t h  l e g a l  p r i n c i p l e s  a n d  c o m m o n  s e n s e  d i c t a t e  t h a t  a 

w e l l - d r a f t e d  s t a t u t e  o r  c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  r e d u c e  

u n c e r t a i n t y  a n d  d i s p u t e s  a b o u t  i n t e r p r e t a t i o n .  S t a t e m e n t s  of 

" l e g i s l a t i v e  i n t e n t "  a r e  not an  a d e q u a t e  s u b s t i t u t e  f o r  clear,
I I

? * «
u n a m b i g u o u s  l a n g u a g e  m  the p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  A 

m o r e  p r e c i s e l y  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i z e  the p o s s i b i l i t y  

t h a t  a c r i m i n a l  d e f e n d a n t  w o u l d  l a t e r  b e  a b l e  to s u c c e s s f u l l y  

c o n v i n c e  a court, as h a s  b e e n  d o n e  in o t h e r  t h a t  states, t h a t  a 

st a t u t e ,  r e g u l a t i o n ,  o r  o r d i n a n c e  is u n c o n s t i t u t i o n a l .

A s  a l t e r n a t i v e s  t o  SJR4, w e  s u g g e s t  l a n g u a g e  s u c h  as:

T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be  
d e n i e d  or  i n f r i n g e d  b y  t h e  s t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n  o f  t h e  state, except: t h a t  the s t ate or  a 
p o l i t i c a l  s u b d i v i s i o n  of  the s t a t e  m a v  r e g u l a t e  the 
m a n n e r  in w h i c h  a r m s  m a y  be kept, borne, or u s e d .

or

The i n d i v i d u a l  r i g h t  to k e e p  and b e a r  a r m s  s hall n o t  be 
d e n i e d  o r  i n f r i n g e d  b y  the s t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n  o f  t h e  state, e x c e p t  t h a t  the e x e r c i s e  of 
th i s  r i g h t  m a v  be r e g u l a t e d  by l a w .
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W e  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  o u r  c o m m e n t s ,  a n a  t r u s t  

t h a t  we c a n  w o r k  t o g e t h e r  to a c c o m p l i s h  y o u r  g o a l s  in a w a y  that 

d o e s  n o t  d e t r i m e n t a l l y  a f f e c t  o u r  a b i l i t y  to  p r o s e c u t e  a c t i v i t i e s  

t h a t  we  all a g r e e  s h o u l d  be  a g a i n s t  t h e  law.

cc: T h e  H o n o r a b l e  P a t  R o d e y
T h e  H o n o r a b l e  P e t e r  G o l l  
T h e  H o n o r a b l e  M a x  G r u e n b e r g  
T h e  H o n o r a b l e  D a v e  D o n l e y  
G r a c e  B e r g  S c h a i b l e  
Bob E v a n s

R e s p e c t f u l l y  s u b m i t t e d ^

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

L a u r i e  H. O t t o  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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D e a r  S e n a t o r  F a i k s :

A s  I ' m  s u r e  y o u  r e m e m b e r ,  I r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  
S e n a t e  J u d i c i a r y  C o m m i t t e e  a n d  e x p l a i n e d  t h e  D e p a r t m e n t  o f  L a w ' s  
c o n c e r n s  a b o u t  t h e  p r o p o s e d  r i g h t  to b e a r  ar m s  a m e n d m e n t ,  S J R  4. 
T h e  t y p e  o f  p r o b l e m s  w e  i d e n t i f i e d  h a v e  s t a r t e d  t o  a r i s e  in 
N e b r a s k a  as a r e s u l t  o f  an a m e n d m e n t  to t h e  N e b r a s k a  c o n s t i t u t i o n  
t h a t  p a s s e d  l a s t  N o v e m b e r .  A t t a c h e d  for y o u r  i n f o r m a t i o n  are t w o  
o p i n i o n s  i s s u e d  b y  N e b r a s k a  t r i a l  c o u r t s  t h a t  d e c l a r e d  
u n c o n s t i t u t i o n a l  b o t h  t h e  N e b r a s k a  f e l o n  in p o s s e s s i o n  law, and t h e  
N e b r a s k a  l a w  m a k i n g  it a c r i m e  to p o s s e s s  a f i r e a r m  w i t h  t h e  s e r i a l  
n u m b e r s  o b l i t e r a t e d .  I h a v e  a l s o  i n c l u d e d  t w o  n e w s p a p e r  e d i t o r i a l s  
f r o m  the O m a h a  W o r l d - H e r a l d .

B a s e d  o n  t h e  r e a s o n s  w e  e x p l a i n e d  in b o t h  o u r  w r i t t e n  a n d  
o r a l  t e s t i m o n y ,  as w e l l  as t h e  n e w  d e v e l o p m e n t s  in N e b r a s k a ,  w e  
o n c e  a g a i n  u r g e  y o u  to  t a k e  a s e c o n d  l o o k  at t h e  n e e d  t o  a m e n d  t h e  
A l a s k a  c o n s t i t u t i o n .  If y o u  d e c i d e  a c o n s t i t u t i o n a l  a m e n d m e n t  is 
n e c e s s a r y ,  w e  i m p l o r e  y o u  to a d d  l a n g u a g e  tc t h e  p r o p o s e d  a m e n d m e n t  
t h a t  r e s e r v e s  t h e  r i g h t  of  t h e  l e g i s l a t u r e  t o  r e a s o n a b l y  r e g u l a t e  
arms. A  l i s t  o f  e i g h t  p o s s i b l e  w a y s  t o  r e s e r v e  t h i s  r i g h t  is 
a t t a c h e d  t o  th i s  l e t t e r .

If y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h i s  is s u e ,  o r  i f  I c a n  
p r o v i d e  y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  l e t  m e  k n o w  a n d  
I w i l l  be  g l a d  t o  m e e t  w i t h  y o u  a t  y o u r  c o n v e n i e n c e .

V e r y  t r u l y  yo u r s ,

D O U G L A S  B. B A I L Y

A s s i s t a n t  A t t o r n e y  G e n e r a l

03 C31LH



A L T E R N A T I V E  M E T H O D S  O F  R E S E R V I N G  T H E  R I G H T  O F  T H E  L E G I S L A T U R E  T O
R E A S O N A B L Y  R E G U L A T E  A R M S  I N  S J R  4

T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  arras s h a l l  n o t  b e  d e n i e d  or 
i n f r i n g e d  b y  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  state,

1 . ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, b o r n e ,  o r  
used.

2 . ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of t h e
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, 
b o r n e ,  o r  u s ed.

3. ... e x c e p t  t h a t  t h e  e x e r c i s e  of  t h i s  r i g h t  m a y  b e ' r e g u l a t e d  by 
law.

4. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y
r e g u l a t e d  b y  law.

5. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  the
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, b o r n e ,  or 
u s ed. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  ,or s p e c i a l
t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

6 . ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, 
b o r n e ,  o r  u s e d .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r
s p e c i a l  t a x a t i o n  on  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

7. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e g u l a t e d  by  
law. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  s p e c i a l
t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

8 . ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y
r e g u l a t e d  b y  law. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  or  
s p e c i a l  t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .
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N e b r a s k a n s  W e r e .  W a r n e d

Ironic Use of Gun Law
J

Nebraskans shouldn’t be surprised at 
the news that some defense attorneys 
a re  using the sta te’s new right-to-bear- 
a rm s amendment to defend clients 
against gun-related criminal charges. 
Voters had adequate warning that the 
amendment could make it harder to 
prevent the misuse of firearms. Unfor­
tunately, a majority chose to vote for the 
amendment anyway.

Omaha Police Chief Robert Wadman 
expressed concern before the Nov. 8 
election. He called attention to the fact 
that the amendment, which was backed 
by the National Rifle Association, guar­
antees “all persons’’ an “ inherent and 
inalienable” right to bear arm s and lists 
a  num ber of purposes for which the right 
to bear arm s is protected. State and local 
governments are forbidden to deny or 
abridge the right.

"All people,” as Wadman pointed out. 
could be construed to include felons. It 
could include children, drug addicts and 
the mentally deranged. The amendment 
left too many questions unanswered, 
Wadman and other opponents of the 
m easure said, and therefore could un­
dermine reasonable laws restricting the 
possession and use of firearms.

The NRA’s response, in effect, was 
that nothing would go wrong. Form er 
Nebraska State Sen. Gary Anderson, an 
Olympic gold medal rifleman and the 
NRA’s director of operations, said that 
the amendment wouid not change re- 
s tr.c t’.ons that have been upheld in court.

“ How does he know?” we asked in a 
July 2 editorial commenting on his assur­
ance. "No one can accurately predict 
how the courts, under new constitutional 
iar.guace. might rule on questions con-

ft

ceming laws forbidding the ownership of 
machine guns, tiie carrying of concealed 
weapons and the purchase of firearms 
Without a mandatory waiting period.”

Recent news stories magnify the con­
cerns. Among them:

— Attorneys for death row inmate C. 
Michael Anderson are  using the amend­
ment as a basis for appealing Anderson’s 
death sentence in a 1975 murder. The 
attorneys contend that the amendment 
made tiie death penalty unconstitutional 
by forbidding government from abridg­
ing the rights to life, liberty ar.d the 
pursuit of happiness and the right to bear 
arms.

— The amendment has been the basis 
of defense motions for two other defen­
dants. One is charged with second-de­
gree assault and the use of a weapon to 
commit a felony. Tne other is charged 
with being a felon in possession of a 
firearm.

— Lancaster County Public Defende- 
Dennis Keefe has said: "Attorneys are 
going to be looking at any offense involv­
ing a firearm, given the amendment. The 
consensus of attorneys in our office is 
that there are  serious questions about 
felon-in-possession charges and carry- 
ing-a-concealed-weapon charges that 
a re  going to have to be answered.”

How ironic. The NRA and other back­
ers of the amendment said they wanted 
to block future laws that would abridge 
the right of law-abiding people to bear 
arms. But no such laws have been 
contemplated. Now Nebraska is stuck 
with potentially far-reachaig language in 
the constitution, where it can’t be re­
pealed cr amended without another 
statewide vote.



10 Tuesday, February 14,19S9

@  m a b  a  S B o r l d - l j e r a l d

Unsigned articles are the opinion of the W orld -H era ld .

A n o t h e r  N e b r a s k a  V o t e  N e e d e d

Rulings on Gun Laws 
Show NRA Was Wrong

A statewide vote may be needed to 
d e a r  up the mess that "passage of Ne­
braska’s right-to-bear-arms amendment 
has caused. But a  petition campaign, 
which some people have suggested, 
should not be necessary. The Legislature 
should use its authority to place the issue 
on the 1990 ballot. j

The need for action became clearer 
when two Lincoln County district judges 
ruled that two important Nebraska gun 
laws were unconstitutional. Judge Don­
ald Rowlands II struck down a  law 
prohibiting the possession of a handgun 
by a  felon. Judge John P. Murphy threw  
out a law prohibiting the possession of a 
firearm  with its serial number obliterat­
ed.

The judges said those laws are uncon­
stitutional because the right-to-bear- 
arm s amendment, approved by the 
voters in November, prohibits state gov­
ernment from denying or infringing on 
the right to bear arms.

One way of correcting the situation 
would be to repeal the amendment, as 
Nebraska Attorney Genera! Robert 
Spire recommended. Spire said Nebras­
kans should consider repeal “for public 
safety reasons” unless the Lincoln Coun­
ty decisions are  overturned

The Legislature shouldn't wait for the 
Supreme Court to act, however. No one 
knows how long that would take.

Another approach that has been dis­
cussed is to draft substitute language. 
The idea would be to balance the con­
cerns of people who want a nght-to-bear- 
arm s provision and the concerns of 
peoDie who beiieve that the elected 
officials need the flexibility to pass gun 
laws that are needed to protect the 
public. Omaha Police Chief Robert Wad­
man and State Sen. Brad Ashford have 
said they wail pusn for a vote that would 
repeal the current language and give the 
voters a chance to approve language that 
would guarantee the nght of sportsmen

to own firearms but leave room for 
reasonable gun regulations.

The Spire approach would be prefera­
ble, in our opinion. A number of Nebras­
kans, including the editors of this 
newspaper, have been concerned since 
the beginning of the right-to-bear-arms 
campaign about the risk of embedding 
the amendment’s restrictive language in r 
the constitution, where it is difficult to 
change or repeal.

The National Rifle Association and , 
Nebraska backers of the amendment — 
assured the public that such concerns _  
were misplaced. The Lincoln County ~  
decisions demonstrate that the NRA was : 
wrong. Another sign of trouble was a 
recent statem ent by Alan Stoler, a  de- r 
fense attorney who suggested that the H 
voters inadvertently made the death . 
penalty unconstitutional when they ap­
proved the right-to-bear-arms amend­
ment.

Stoler said he believes the amendment 
opened the door for anyone to possess 
firearm s—children, felons, drug addicts 
and people who are mentally ill and 
dangerous. If Nebraskans are  sm art, 
Stoler said, “ they’ll get an initiative 
petition drive going right now . . .  to ‘ 
change it.’’

Ashford had proposed a  seven-day 
waiting period for purchasers of hand- j 
guns. In a  recent World-Herald Poll, 79 t 
percent of the 621 registered voters who 
were interviewed expressed suoport for 
a seven-day waiting period. Ashford says =
that, in view of the Lincoln County 
decisions, he now believes that a seven- 
day waiting period would be found un­
constitutional.

Wadman. Ashford and Stoler men­
tioned a petition campaign. We hope it 
doesn't come to that. Tne Legislature 
has the authority to place the quesuon of 
repealing the amendment before the 
voters and should do so rhis session.



IN THE DISTRICT COURT OF LINCOLN COUNTY, NEBRASKA 

THE STATE OF NEBRASKA,
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CHARLES A. COMEAU,
D e f e n d an t .

■Democracy I s  t h e  wor s t  form of Government except  a l l  
t h o s e  o t h e r  forms  t h a t  have been t r i e d  from time to 
time.**

Winston C h u r c h i l l ' s  words  remind us  of  t he  oc c a s i on a l  d i f f i c u l t i e s  t h a t

a r i s e  In t he  c o n t i n u a l  e v o l u t i o n  of  the d e m o c r a t i c  p r o c e s s .  That  i s  so
? \i I

because  In a democracy t he  government  must  bend t o  the w i l l  of  the

governed .  T h i s ,  by I t s  very  n a t u r e  c r e a t e s  change and dynamism. The

p r e d i c t a b i l i t y  of  l i f e  where government  c o n t r o l s  those who a r e  governed

i s - n o t  p r e s e n t  In a democracy.  T h i s  lack of  p r e d i c t a b i l i t y  In democracy

c r e a t e s  o c c a s i o n s  where the  e x e r c i s e  of  t he  w i l l  of  the peop l e  has

un f o r e s ee n  c o n s eq ue n c e s  and,  p e r h a p s ,  u n f o r t u n a t e  r t r u l t s .  But t h i s  does

no t  mean we t u r n  our  back  on t he  de moc r a t i c  p r o c e s s  and Ignore  the

r e s u l t s  of  d e m o c r a t i c  a c t i o n .

The c o r n e r s t o n e  of  c u r  n a t i o n  and our  s t a t e . I s  the w i l l  of  the

p e o p l e .  Abraham L i n c o l n  s a i d :

T h i s  c o u n t r y ,  w i t h  I t s  I n s t i t u t i o n s ,  b e l o n gs  to  the  
p eo p l e  who I n h a b i t  i t .  Whenever they  s h a l l  grow weary of  
the e x i s t i n g  government ,  t hey can e x e r c i s e  t h e i r  
c o n s t i t u t i o n a l  r i g h t  o f  amending i t ,  o r  t h e i r  
r e v o l u t i o n a r y  r i g h t  t o  dismember o r  ove r t h row I t .

So too ,  the  C o n s t i t u t i o n  of  t he  S t a t e  of  Nebraska be l ongs  to  the  peo p l e .

I t  i s  not  t he  l e g i s l a t u r e ' s  c o n s t i t u t i o n ,  the Go v e r no r ' s  c o n s t i t u t i o n ,  or

the  c o u r t s '  c o n s t i t u t i o n .  I t  I s  the  p e o p l e ' s  c o n s t i t u t i o n  and they may

amend I t  a s  t hey  see  f i t .



The argument  has  been advanced t h a t  the  p r op o n e n t s  of  the amendment 

t o  A r t i c l e  I ,  S e c t i on  1, and the  v o t e r s  d i d  not  mean fo r  I t  t o  be r e a d  

t oo  l i t e r a l l y .  The argument  has  been advanced t h a t  the  amendment I s  

p o o r l y  worded and o ve r b r oa d .  The argument  ha s  been advanced t h a t  t he  

amendment was pushed t o  a vote  by o u t s i d e  I n t e r e s t s  who had no conce rn  

f o r  i t s  f u l l  r a m i f i c a t i o n  on the s t a t e .  All  of  t h e se  a rgument s  may be 

f i t  and p r o p e r  t o p i c s  fo r  d e b a t e ,  d i s c u s s i o n ,  o r  e d i t o r i a l s .  They a r e  

n o t ,  however ,  f i t  t o p i c s  fo r  c o n s i d e r a t i o n  by t he  c o u r t s  of  t h i s  s t a t e .

Ho c o u r t  I s  f r ee  t o  presume t h a t  I t  can I n t e r p r e t ( t he  ' w i l l  of  t he  

p e o p l e . "  No co u r t  i s  f r e e  to s u b s t i t u t e  I t s  judgment  f o r  t h a t  of  t he
M*: i

c i t i z e n r y .  No cour t  can a r r o g a t e  t o  I t s e l f  the  s o l e  power t o  d e t e r mi n e  

. that  t he  v o t e r s  d id  not  u n d e r s t a n d  t he  f u l l  impor t  of  t h e i r  v o t e .  I f  t he

l anguage  of  the amendment I s  c l e a r ,  t he  duty  of the  c o u r t s  t o  g ive  f r e e

r e i g n  t o  t h a t  language I s  e q u a l l y  c l e a r .  To ignore  t he  p l a i n  l anguage of

t h e  amendment and to pu t  r e s t r i c t i o n s  upon the  amendment by way of  

I n t e r p r e t a t i o n  i s  to I n v i t e  the  r ep l a ceme n t  of  t he  e x e r c i s e  of  the  

p e o p l e ' s  w i l l  wi th J u d i c i a l  f l a t .  That  way l i e s  t y r a n n y .

T h i s  p o s i t i o n  f i n d s  e x p r e s s i o n  in c a s e s  p r e v i o u s l y  d e c i d e d  by the 

Nebraska  Supreme Cour t .  In Omaha Na t i ona l  Bank v, S p i r e . 223 Neb. 209 

(1986) ,  t he  c o u r t  3 t a t e d

"With r ega r d  t o  an I n i t i a t i v e  enac t me n t ,  however ,  a 
d i f f e r e n t  r u l e  must  app l y .  There  13 no meaningful  way to
de t e rmine  the I n t e n t  which m o t i v a t e s  v o t e r s  to  s i g n  a
p e t i t i o n  for  the submiss ion  of  an enac tment ,  nor  I s  t h e r e  
any r e a l  way to de t e rmine  the  i n t e n t  of  t hose  v o t e r s  who 
vo te  fo r  the a dop t i on  of  an e n a c t me n t .  The m o t i v a t i o n s  
and mental  p r o c e s s e s  of the  v o t e r  In Verd lgr e  o r  the 
e l e c t o r  in Elkhorn cannot  be d e t e r mi n e d  -  excep t  from the 
words of the enac tment  I t s e l f .  Beyond t h a t ,  a l l  t h a t  can 
be known by t h i s  co u r t  I s  t h a t  t he  v o t e r s  have been 
s u b j e c t e d  to t o r na d o ! Ik e  wind3 In v o t i n g  on t h i s  h i gh l y



p o l i t i c a l  q u e s t i o n .  We hold  t h a t  the  I n t e n t  of the 
v o t e r s  a d o p t i n g  an I n i t i a t i v e  amendment t o  the Nebraska ;  
C o n s t i t u t i o n  must be de t e rmined  from the  words of  the 
I n i t i a t i v e  amendment I t s e l f .

What we do know, and may use In o u r  I n t e r p r e t a t i o n s  of a 
p a r t  of  o u r  C o n s t i t u t i o n ,  a re  the  h i s t o r i c a l  or  o p e r a t i v e  
f a c t s  In c o n n e c t i o n  wi t h  the adop t i o n  of  a c o n s t l t u t l o c a l  
amendment .  As s t a t e d  In S t a t e  ex r e l . S t a t e  Rai lway 
Commission v. Pamsev. 151 Neb. 333,  341,  37 N.W. 2d 502,
507 ( 1 9 4 9 ) ,  ' I t  I s  p e r m i s s i b l e  t o  c o n s i d e r  the f a c t s  of 
h i s t o r y  in d e t e r m i n i n g  the meaning of  language of  the 
Const j  t u t i o n . '

In c o n s i d e r i n g  Omaha N a t i o n a l ' s  c o n t e n t i o n s  In t h i s  
r e g a r d ,  we must  c o n s i d e r  the words of  t he  I n i t i a t i v e  
p e t i t i o n ,  a s  t he  i n i t i a t i v e  p e t i t i o n  S i g n e r s  s u b mi t t e d  
t hose  words  to  t he  v o t e r s  for  e n a c t me n t ,  and the words 
a c t u a l l y  v o t e d  on and adopted  by the  v o t e r s .  Any o t h e r  
approach  would on ly  be a s e l e c t i v e  c h o i c e ,  made by a 
r e v i e w i n g  c o u r t ,  of  d i a m e t r i c a l l y  opposed a l l e g a t i o n s  
made by t h o s e  f a v o r i n g  or  oppos ing the  enac tmen t .  The 
I n t e n t  w i t h  which a s t a t u t e  Is  a dop t ed  by a smal l  number 
of  l e g i s l a t o r s ,  or  even the  i n t e n t  wi t h  which a l a r g e r  
group in a c o n s t i t u t i o n a l  convent ion  adopt  a 
C o n s t i t u t i o n ,  o r  a p a r t  t h e r e o f ,  may be d i v i n e d  from 
exami na t i on  of  the  p ro ce e d i n g s  of  such g r oups ,  b u t  I t  i s  
i mposs i b l e  t o  d i v i n e  t he  i n t e n t  o f  myr i ad  v o t e r s  who 
adopt  a c o n s t i t u t i o n a l  amendment.*

More r e c e n t l y ,  in Banner County v. S t a t e  Board of  E q u a l i z a t i o n . 226

Neb. 236 (1987 ) ,  t he  Nebraska  Supreme Cour t  once aga i n  s t a t e d :

" In  d e t e r m i n i n g  t he  meaning of  a C o n s t i t u t i o n a l  
p r o v i s i o n ,  we must  look t o  the p l a i n  and c l e a r  language 
c o n t a i n e d  t h e r e i n . *

Th i s  Cour t ,  t n e n ,  must  look to  the c l e a r  and p l a i n  language of  the 

amendment in o r d e r  t o  d e t e r m i n e  whether  S e c t i o n  28-1207 R. R.S.  1943, can 

w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y .

The language t h a t  a p p ea r e d  on the b a l l o t  f o r  I n i t i a t i v e  Measure *403 

i s  a s  f o l l ows :

’ Shal l  A r t i c l e  I ,  S e c t i o n  1, of t he  C o n s t i t u t i o n  of 
Nebraska ,  be amended t o  e s t a b l i s h  a r i g h t  to keep and 
bea r  arms f o r  l awful  p u r p o s e s ,  and to  p r o v i d e  t h a t  such



r i g h t  s h a l l  not  be I n f r i n g e d  by the  S t a t e  or  any 
s u b d i v i s i o n  of  the  S t a t e ? -

The e x p l a n a t o r y  language c o n t a i n e d  on the  b a l l o t  s t a t e d :

"A vo te  'HIE '  ^111 amend the  C o n s t i t u t i o n  of  Nebraska to 
e s t a b l i s h  a r i g h t  to keep and b ea r  arms for  lawful  
pu r po s es ,  and to  p r o v i d e  t h a t  such r i g h t s  s h a l l  no t  t?e 
I n f r i n g e d  by the  S t a t e  o r  any s u b d i v i s i o n  of t he  S t a t e .

*A vote  ' AGAINST' w i l l  no t  c aus e  the  C o n s t i t u t i o n  of 
Nebraska t o  be amended In such a manner .*

A r t i c l e  I ,  S e c t i o n  1 of the  C o n s t i t u t i o n  of  the S t a t e  of Nebraska now

s t a t e s  a s  f o l l ows :
* a i

’ All p e r s o n s  a r e  by n a t u r e  f r e e  and I nde p e n d e n t , and have 
c e r t a i n  I n h e r en t  and I n a l i e n a b l e  r i g h t s ;  among t h e s e  a r e  
l i f e ,  l i b e r t y ,  the p u r s u i t  of  h a p p i n e s s ,  and the r i g h t  to  
keep and bea r  arms f o r  s e c u r i t y  o r  d e f en s e  of  s e l f ,  
f am i ly ,  home, and o t h e r s ,  and f o r  lawful  common d e f e n s e ,  
h u n t i n g ,  r e c r e a t i o n a l  u s e ,  and a l l  o t h e r  lawful p u r p o s e s ,  
and such r i g h t s  s h a l l  not  be d en i e d  o r  I n f r i n g e d  by the 
S t a t e  o r  any s u b d i v i s i o n  t h e r e o f . *

I t  I s  obv i ous ,  t h a t  the  people  have d e c i d e d  t h a t  the p o s s e s s i o n  of

f i r e a r m s  i s  an I nhe r en t  and I n a l i e n a b l e  r i g h t  t h a t  may o n l y  be i n f r i n g e d

upon by the S t a t e  I f  t he  f i r e a r m  i s  p o s s e s s e d  f o r  somet h ing  o t h e r  than  a

" l awfu l  purpose* .

S e c t i on 28-1207 R. R.S .  ( 1943)_,_makes t h e p o s s e s s ion  of  a f i r e a r m  t h a t  

h a s  been d e f ac e d  a c r i m i n a l  o f f e n s e .  I t  I s  t he  p o s s e s s i o n ,  no t  t he  u s e

of  t h e  weapon t h a t  i s  p r o h i b i t e d .  I t  can not  be s a i d  t h a t  t he  s t a t u t e  

p r o h i b i t s  an unlawful  pu r pose  in r e g a r d  t o  t he  p o s s e s s i o n  of  the  f i r e a r m ,  

and ,  t h e r e f o r e ,  l og i c  l e a d s  to  a d e t e r m i n a t i o n  t h a t  t h i s  s t a t u t e  i s  

p r o h i b i t e d  by t he  c l e a r  language of  A r t i c l e  I ,  S e c t i o n  1 of  t he  Nebraska  

Const  I t u t  I on .

The l e g i s l a t u r e  may p r o h i b U  u nlawfu l  u s e s  of  f i r e a r m s ,  bu t  may not  

p r o h i b i t  t h e i r  p o s s e s s i o n ,  u n l e s s  t h a t  n o s s e s s l o n  Is  f o r  an unlawful



p ur po s e .  I t  may be argued  t h a t  any s t a t u t e  t h a t  p r o h i b i t s  the p o s s e s s i o n

of  a weapon,  unaccompanied by any a f f i r m a t i v e  a c t  on the  p a r t  of the

p o s s e s s o r  which I s  un l a wf u l ,  cannot  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y .

The Ccur t  need  not  r each  such a co n c l us i on  bu t  only  needs  to de t e rmine
*

t he  c o n s t i t u t i o n a l i t y  of  S e c t i on  28-1207 R.R.S.  1943.  Since the 

d e f en d a n t  In t h i s  case  In not  cha rged  wi t h  a c t u a l l y  d e f a c i n g  a f i r e a r m ,  

h i s  mere p a s s i v e  p o s s e s s i o n  of a f i r ea r m may not  be p r o h i b i t e d .

T h e r e f o r e ,  the  Cour t  f i n d s  t h a t  S e c t i o n  28-1207,  R.R.S.  (1943) I s  

u n c o n s t i t u t i o n a l  and may not  be t he  b a s i s  of  ;;an In fo rmat i on  f i l e d  a g a i n s t  

t h e  Defendant  In t h i s  c a s e .  T h e r e f o r e ,  t he  Demurrer ,  which the Court  

t r e a t s  a s  a Motion to Dismiss ,  i s  s u s t a i n e d ;  t he  In fo rmat i on  d i s m i s s ed  a t  

t h e  S t a t e ' s  c o s t s ;  and t he  Defendant  r e l e a s e d  from h i s  r ecogn i zance .

SO ORDERED.
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IN THE DISTRICT COURT OF LINCOLN COUNTY, NEBRASKA p
CD

THE STATE OF NEBRASKA,
0^0

P l a i n t i f f , CASE NO. 97-26

v. ORDER

LARRY L. RUSH,

Defendant

NOW ON THIS 6 th  day of  February, ;  1989,  t he  a bove - c a p t i one d

m a t t e r  comes on f o r  D i s p o s i t i o n  or, the Demurrer t o  Count I of  the Amended 

I n f o r ma t io n .  The Demurrer  f i l e d  by the Defendant  a sks  t h i s  Cour t  to 

d e c l a r e  t h a t  p o r t i o n  of  Neb.  Rev.  S t a t .  S e c t i on  28-1206 (1)  r e s t r i c t i n g  

p o s s e s s i o n  of a f i r e a r m  u n c o n s t i t u t i o n a l  in l i g h t  of  the r e c e n t  amendment 

t o  A r t i c l e  I ,  S e c t i o n  1 of  t he  C o n s t i t u t i o n  of  t he  S t a t e  of  Nebraska by 

I n i t i a t i v e  P e t i t i o n  Measure 8403.

Thi s  Cour t  in d e c i d i n g  the  i s sue  advanced by the Defendant  and 

opposed by the S t a t e  of Nebraska  I s  r e q u i r e d  to  look to the d e c i s i o n s  of  

t he  Nebraska Supreme Cour t  f o r  p r e c e d e n t .  In s o  do ing ,  the r e c e n t  

d e c i s i o n  of  Omaha Na t i ona l  Bank v.  So i r e .  223 Neb. 209 (1986) ,  i s  

d i r e c t l y  on p o i n t .  In t he  S p i r e  d e c i s i o n  the  Nebraska Supreme Court  

u phe l d  the  v a l i d i t y  of  I n i t i a t i v e  300 p r o h i b i t i n g  c o r p o r a t e  ownership  of  

farm and ranch p r o p e r t y  and s t a t e d :

“The j u d i c i a r y  may not  s i t  as  a s u p e r l e g i s l a t u r e  to  
judge the  wisdom o r  d e s i r a b i l i t y  of  l e g i s l a t i v e  p o l i cy  
d e t e r m i n a t i o n s  made in a r e a s  t h a t  n e i t h e r  a f f e c t  
fundamental  r i g h t s  no r  proceed  a long  s u s p e c t  l i n e s .

Even more so ,  in a c a s e  i nvo l v i ng  the  p e o p l e ' s  amencment 
t o  t h e i r  C o n s t i t u t i o n ,  we make no a t t e mp t  to judge the 
wisdom or  the d e s i r a b i l i t y  In e n a c t i n g  such amencments.



The u l t i m a t e  s ou r ce  of  power In any democr a t i c  form of 
government  I s  the p e o p l e .  Our Nebraska C o n s t i t u t i o n  Is a 
document be l on g i n g  t o  the p e o p l e .  Su b j e c t  only t o  the 
supremacy c l a u s e  of  the Un i t e s  S t a t e s  C o n s t i t u t i o n ,  the 
peop l e  may pu t  In t h e i r  document what  they w i l l .  Even ' o  
the shock and dismay of c o n s t i t u t i o n a l  t h e o r e t i c i a n s ,  the 
peop l e  may add p r o v i s i o n s  d e a l i n g  wi t h  ' non-fundamenha I ' 
r i g h t s ,  a s  wel l  a s  p r o v i s i o n s  b e a r i n g  the  most t enuous  of 
r e l a t i o n s h i p s  t o  the no t i on  of  what  c o n s t i t u t e s  ^he b as i c  
framework of  government .  The p e o p l e  may add p r o v i s i o n s  
which legal  s c h o l a r s  might  dec ry  a s  l e g i s l a t i v e  or  
s t a t u t o r y  in n a t u r e .  But the p e o p l e  may do i t  
n o n e t h e l e s s . "

I t  I s  a p p a r e n t  from a r e a d i n g  of  the  S p i r e d e c i s i o n  t h a t  t h i s
(

C o u r t ' s  op i n i on  as  t o  the d e s i r a b i l i t y  of  I n i t i a t i v e  Measure #403 i s  

e n t i r e l y  i r r e l e v a n t .  One may argue t h a t  t he  v o t e r s  of the S t a t e  of 

Nebraska were duped by a s p e c i a l  i n t e r e s t  group from o u t s i d e  the s t a t e  to  

p a s s  an amendment to  the Nebraska C o n s t i t u t i o n  which was unnecessa ry  or  

I mpr ec i s e l y  d r a f t e d .  S i m i l a r l y ,  a l o g i c a l  pe r s on  might  argue t h a t

I n i t i a t i v e  Measure #403 s hou l d  have p e r m i t t e d  the  S t a t e  of Nebraska to  

e x e r c i s e  r e a s on ab l e  r e s t r i c t i o n s  to  p r e v e n t  t he  p o s s e s s i o n  o f :  

semi au t oma t i c  o r  a u t o m a t i c  a s s a u l t  r i f l e s  o r i g i n a l l y  developed fo r  

combat ;  p l a s t i c  handguns  d e s i g ne d  to evade d e t e c t i o n  a t  a i r p o r t  s e c u r i t y  

s t a t i o n s ;  o t h e r  t ype s  of  f i r e a r m s  which a r e  u n r e a s ona b l y  dangerous  and 

wi t hou t  s o c i a l  u t i l i t y  In a c l v i l l z e c  s o c i e t y ;  or  f i r e a r ms  by p e r s o n s  

p r e v i o u s l y  c o n v i c t e d  o f  a f e l o n y .

Whatever  the  r e l a t i v e  m e r i t s  o r  d e m e r i t s  of  t hose  p o s i t i o n s  

might  be,  they must be c o n s i d e r e d  m a t t e r s  of  p u b l i c  p o l i cy  more p r o p e r l y  

l e f t  to deba t e  and d e c i s i o n  by the pe op l e  of  t he  S t a t e  of  Nebraska and 

t h e i r  e l e c t e d  r e p r e s e n t a t i v e s  In the Nebraska  Unicamera l .  I f  the v o t e r s  

of t h i s  S t a t e  a r e  d i s s a t i s f i e d  wi th  t h e i r  C o n s t i t u t i o n ,  they may modi fy 

the language a t  any t ime in t h e i r  s o l e  and a b s o l u t e  d i s c r e t i o n .



The a u t h o r i t y  of the peop l e  of  Nebraska to  amend the

C o n s t i t u t i on ,  of  the S t a t e  of Nebraska Is  s e t  f o r t h  In A r t i c l e  I I I ,

S e c t i o n  2,  which p r o v i d e s  In p a r t :

"The f i r s t  power r e s e r v e d  by the people  I s  the 
i n i t i a t i v e  whereby laws may be enac t ed  and c o n s t i t u t i o n a l  
amendments adopt ed  by t he  people  i ndependen t l y  of  the 
L e g i s l a t u r e .  Thi s  power may be invoked by p e t i t i o n  
where in  the purposed  measures  s h a l l  be s e t  f o r t h  a t  
l e n g t h . "

The language t h a t  appea red  on the genera l  e l e c t i o n  b a l l o t  on

November 8,  1988, f o r  I n i t i a t i v e  Measure "403, was a s  f o l l o w s :
’ H i

"Sha l l  A r t i c l e  I ,  S e c t i o n  1, of the C o n s t i t u t i o n  of 
Nebraska ,  be amended to  e s t a b l i s h  a r i g h t  t o  keep and 
b ea r  arms f o r  lawful  pu r pos es ,  and to p r o v i d e  t h a t  such 
r i g h t  s h a l l  not  be i n f r i n g e d  by the S t a t e  o r  any 
s u b d i v i s i o n  of  the S t a t e ? "

The e x p l a n a t o r y  language c o n t a i n e d  on the  b a l l o t s  s t a t e d :

"A vote  7FOR1' w i l l  amend the C o n s t i t u t i o n  of  Nebraska to 
e s t a b l i s h  a r i g h t  to keep and bea r  arms f o r  lawful  
p u r po s e s ,  and t o  p r ov ide  t h a t  such r i g h t s  s h a l l  not  be 
i n f r i n g e d  by the S t a t e  o r  any s u b d i v i s i o n  of  the S t a t e .

" ’ vote  AGAINST'  w i l l  not  cause  the C o n s t i t u t i o n  of 
Nebraska to  be amended In such manner ."

As a r e s u l t  of  the pas sage  of  t h i s  measure ,  A r t i c l e  I ,  S e c t i o n  i

o f  the C o n s t i t u t i o n  of the S t a t e  of  Nebraska now s t a t e s  a s  f o l l ows :

"All  pe r s o n s  a r e  by n a t u r e  f r e e  and Independent ,  and 
have c e r t a i n  i nhe re n t  and i n a l i e n a b l e  r i g h t s ;  among t he se  
a r e  l i f e ,  l i b e r t y ,  the p u r s u i t  of  h a p p i n e s s ,  and the 
r i g h t  to keep and bea r  arms fo r  s e c u r i t y  o r  de f en s e  of 
s e l f ,  f ami ly ,  heme, and o t h e r s ,  and f o r  lawful  common 
d e f e n s e ,  h u n t i n g ,  r e c r e a t i o n a l  use ,  and a i l  o t h e r  lawful 
p u r po s es ,  and such r i g h t s  s h a l l  not  be d e n i e d  or  
i n f r i n g e d  by the s t a t e  or  any . s u b d i v i s i o n  t h e r e o f . "

In t h i s  c a s e ,  the d e f enda n t  Is  not  ch a r ge d  wi th u s i n g  a f i r e a r m

f o r  any unlawful  pu rpos e .  R a t he r ,  the de f endan t  i s  charged  wi th  a

‘ s t a t u s I _ o f f e n s e - o f - p o s s e s s I Q D - o f _ a f i r ea r m w i th a b a r r e l  l e s s  . that  18



Inches  In length. .

I f  the Nebraska L e g i s l a t u r e  p a s s e d  a law a f t e r  the adopt ion  of 

I n i t i a t i v e  Measure #403 p r o h i b i t i n g  the  p o s s e s s i o n  of  handguns ,  but  not  

s ho t guns  and r i f l e s ,  would the  law be u n c o n s t i t u t i o n a l ?  The answer i s  

o bv i ous l y  yes .  I s  t h e r e  any language In #403 which p r e v e n t s  the 

p o s s e s s i o n  o f handguns  by p r i o r  f e l o n s ?  The answer  I s  an u n f o r t u n a t e  no.

Neb. Rev.  S t a t .  S e c t i o n  28-1206 ( 1 ) ,  i s  c l e a r l y  u n c o n s t i t u t i o n a l  

in t h a t  i t  makes p o s s e s s i o n  of  a f i r ea r m wi th  a b a r r e l  l e s s  than 18 

i nc hes  In l eng th  by a p r i o r  f e l o n  a cr ime r a t h e r  than p r o h i b i t i n g  the  

unlawful  use of  t h a t  weapon.  To i l l u s t r a t e  the  d i s t i n c t i o n  one need on ly  

look t o  the p r e c e d i n g  s t a t u t o r y  s e c t i o n ,  Neb. Rev.  S t a t .  S e c t i o n  28-1205,  

which p r o v i d e s  t h a t  any pe r s on  who u s e s  a f i r e a r m  t o  commit any fe lony  

commits  a C l a s s  I I I  Fe lony ,  which i s  t r e a t e d  a s  a s e p a r a t e  and d i s t i n c t  

o f f e n s e  r e q u i r i n g  the  Impos i t i on  of  a c o n s e c u t i v e  s e n t e n c e  by the 

s e n t e n c i n g  c o u r t .

Wi thout  a doubt  S e c t i o n  28-1205,  r ema ins  a s  a s i g n i f i c a n t  

d e t e r r e n t  to c r imi n a l  a c t i v i t y  which r e t a i n s  i t s  v a l i d i t y  d e s p i t e  the 

C o u r t ' s  r u l i n g  on t o d a y ' s  d a t e .

F r eq u e n t l y  in t he  p a s t ,  j udge s  have been c r i t i c i z e d  by c e r t a i n  

p o l i t i c i a n s  and commenta tors  f o r  l i b e r a l l y  i n t e r p r e t i n g  the  C o n s t i t u t i o n  

to  r e a d  i n t o  i t  language o r  a r e s u l t  which c ou l d  not  be found wi t h i n  the 

" f o u r  c o r ne r s "  of  the C o n s t i t u t i o n .  Th i s  Cour t  n e i t h e r  ad o p t s  a 

c o n s e r v a t i v e  nor  l i b e r a l  I n t e r p r e t a t i o n  in t h i s  c a s e ,  but  r a t h e r  r e a a s  

the c l e a r  and unambiguous language of the C o n s t i t u t i o n  of  the  S t a t e  of 

Nebraska to de t e rmine  the  r e s u l t .  As f u r t h e r  s t a t e d  by the Nebraska



Supreme Court in the So 1 re decision:

"In c o n s t r u i n g  p r o v i s i o n  of a c o n s t i t u t i o n ,  c o u r t s  may 
examine d eb a t e s  and p r oc e e d i n g s  of  a c o n s t i t u t i o n a l  
c onven t i on  to de t e rmi ne  the f ramers ' '  I n t e n d e d  meaning of 
words ,  p h r a s e s ,  or  c l a u s e s  of a c o n s t i t u t i o n .  ( C i t a t i o n s  
o m i t t e d ) .

With r e g a r d  to an I n i t i a t i v e  enac t me n t ,  however,  a 
d i f f e r e n t  r u l e  must app l y .  There  i s  no meaningful  way to 
de t e rmine  the i n t e n t  which m o t i v a t e s  v o t e r s  to s i gn  a 
p e t i t i o n  fo r  the submiss ion  of  an enac t me n t ,  nor ! s  t he re  
any r e a l  way to de t e rmine  the i n t e n t  of  those  v o t e r s  who 
vote  f o r  the adop t ion  of  an enac tmen t .  The m o t i v a t i o ns  
and mental  p r o c e s s e s  of  the v o t e r  In Verdi  ore  or  the 
e l e c t o r  In Elkhorn cannot  be d e t e r ml n e d - ex c e p t  from the 
words of  the enactment  I t s e l f .  Beyond t h a t ,  a l l  t h a t  can 
be known by t h i s  c o u r t  i s  t h a t  the v o t e r s  have been 
s u b j e c t e d  to  t o r n a d o l i k e  winds  In v o t i n g  on t h i s  h i gh l y  
p o l i t i c a l  q u e s t i o n .  We ho l d  t h a t  the i n t e n t  of the 
v o t e r s  a d op t i n g  an i n i t i a t i v e  amendment t o  the Nebraska 
C o n s t i t u t i o n  must be de t e r mi ne d  from t he  words of  the 
i n i t i a t i v e  amencment i t s e l f . "

For the  r ea s on s  s t a t e d  above,  t h i s  Cour t  s u s t a i n s  the Demurrer 

f i l e d  by the Defendant  t o  Count I of  the  Amended I nf o r ma t i on ,  t r e a t s  i t  

a s  a Motion t o  Dismiss ,  and d i s m i s s e s  Count I .  I ho ld  t h a t  Neb. Rev. 

S t a t .  S e c t i on  28-1206 (1)  so f a r  as  I t  p e r t a i n s  t o  p o s se s s io n  of a 

f i r e a r m  wi th  a b a r r e l  l e s s  than e i g h t e e n  inches  in l ength  by a p r i o r  

f e l o n  i s  u n c o n s t i t u t i o n a l  In t h a t  I t  v i o l a t e s  A r t i c l e  I ,  S e c t i on  I of  the 

C o n s t i t u t i o n  of  the S t a t e  of Nebraska .

SO ORDERED.

BY THE COURT:

uOllALU r.. RUWLni/Do TT 
D i s t r i c t  Judge
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D E l ' A I t T A I E L V T  OB' L A W
POUCH K -  STA re  CAPITOL 
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O FFIC E OF THE A TTO R N EY GENERA L PHONE: 19071465-9600

A p r i l  13 ,  1983
R e d a t e d  7 / 1 / 8 3  f o r  p r i n t i n g  p u r p o s e s

The H o n o r a b l e  P a t  Rodey 
S e n a t o r
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch  V
J u n e a u ,  A l a s k a  99811

The H o n o r a b l e  C h a r l i e  B u s s e l l  
R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch  V
J u n e a u ,  A l a s k a  99811

Re:  Handgun Ban
Our f i l e  N o . : 3 6 6 - 4 4 4 - 8 3

D e a r  S e n a t o r  Rodey and  R e p r e s e n t a t i v e  B u s s e l l :

You h a v e  a s k e d  t h i s  o f f i c e  w h e t h e r  a l a n d l o r d ,  t h r o u g h  
a l e a s e h o l d  a g r e e m e n t ,  may p r o h i b i t  a t e n a n t  f r o m  p o s s e s s i n g  
h a n d g u n s .  We c o n c l u d e  t h a t  i n  c e r t a i n  c i r c u m s t a n c e s  a l a n d l o r d  
may r e s t r i c t  o r  p r o h i b i t  t h e  u s e  a n d / o r  p o s s e s s i o n  o f  h a n d g u n s  on 
p r o p e r t y  w h i c h  i : . l e a s e d  t o  a n o t h e r  i n d i v i d u a l .

Our  i n i t i a l  i n q u i r y  r e g a r d i n g  t h i s  m a t t e r  commenced 
w i t h  a r e v i e w  o f  r e l e v a n t  A l a s k a n  C o n s t i t u t i o n a l  p r o v i s i o n s .  The 
A l a s k a  C o n s t i t u t i o n  d i r e c t l y  a d d r e s s e s  a c i t i z e n s  a b i l i t y  t o  b e a r  
a rms  a t  A r t i c l e  I ,  S e c t i o n  19 w h i c h  s t a t e s :

A w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  t h e  
s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  
t o  k e e p  and  b e a r  a rms  s h a l l  n o t  be  i n f r i n g e d .

The l a n g u a g e  e m b o d i e d  i n  A l a s k a ' s  C o n s t i t u t i o n  p e r t a i n ­
i n g  t o  a rms  i s  v i r t u a l l y  i d e n t i c a l ,  s a v e  f o r  two c h a n g e s  i n  p u n c ­
t u a t i o n ,  t o  l a n g u a g e  f o u n d  i n  A r t i c l e  I I  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  A r t i c l e  I I  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  was 
p r o p o s e d  by t h e  C o n g r e s s  on S e p t e m b e r  25 ,  1789 and  became t h e  l aw 
o f  t h e  U n i t e d  S t a t e s  on December  15 ,  1791 .  D u r i n g  t h e  one
h u n d r e d  and  n i n e t y  two y e a r s  s i n c e  a d o p t i o n  o f  t h e  Second  
Amendment  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and  t h e  t w e n t y - f o u r  
y e a r s  s i n c e  t h e  A l a s k a  C o n s t i t u t i o n  h a s  b e e n  i n  e f f e c t ,  numerous  
c o u r t  c a s e s  h a v e  i n t e r p r e t e d  t h e  c o n s t i t u t i o n a l  l a n g u a g e  w h i c h  
e s t a b l i s h e s  t h e  r i g h t  t o  b e a r  a r m s .
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