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the ".iministrative Procedures Act, specifically the adjudicatory
provision."™ He then added:
I question whether this has any value 1in a
bill designed to appreciate the fiscal
management of the University of Alaska. In
deleting the obligatory provision, | think it
leaves a bill which (indiscernible) with the
normal day-to-day functioning of the
University. 124/
There was no further debate on tha issue, and the motion to
return the bill to second reading for purposes of Representative
i
Carpenter®s amendment was defeated. 135/ The House than
proceeded to adopt the bill, with the one amendment that had beer.
i
previously adopted. 136/ When the bill was returned to the
Senate, the Senate concurred in the House amendments, and the
final version of the bill was transmitted to the Governor as HCS
SB 261 am h. 137/
I
This lengthy, yet important, description of the
Iegi?lative history of AS 44.62.330(a)(45) shows beyond doubt
that in passing the legislation, the Legislature had no intent
whatsoever to make the APA applicable to tha University"s

grievance procedures. Indeed, two themes that clearly emerge

from the legislative history show just the opposite. First, 1in

134/ Ex. 4 at 91 -
135/ Id. at 92.
115/ EX. 5, att. 14 at 1151.

122/ EX. 4, att. 11 at 1152; Ex. 5, att, 1-c
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enacting Hcs SB 261 am H, the Legislaturels ultimate goal was to
insura public accountability and instill control and responsi—
bility in the University®s fiscal management procedures An
capaulized by then-Represontative Cowper:

Now, the bill 1itself, aa it stardj right

now, 1is a goad bill. 1 agree that the

University of Alaska has got to become

publicly accountable for the funds that it

gets from public sources. Vou"re right.

That"s the raason for tho legislation.

That"s the reason all of U3 support it, 1i?a/

At the earns tine that the legislators were 1imposing
controls on the University®s fiscal management procedures, they
were acutely concerned that they not interfere in any manner with
the Board of Regents®™ and president®™s constitutional and statu-—
tory powers to govern and manage the University in its day-to-day
academic and administrative functicns. The clear evidence
supporting this crucial concern 1is overwhelming. First, from tha
outset, Senator Sackett, tho original proponent cf the bill,
never intended to impinge upon the Beard of Regents®™ sovereignty
in governing tha personnel matters and other internal affairs of
tha University. In a March 7, 1977 memorandum to Senator
Sackett responding to the Senator"s request for a draft bill,

1

Billy G. Berrier, Director of the Legal services Division,

explained to Senator Sackett:

138/ Ex. 4 at 62.
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A3 you have requested, Wo have drawn an act
relating to accounting and fiscal nattarn of
the University of Alaska which has the
[e]ffeet of providing that the accounting for
tho University will be done by tha Department
of Administration and that eill of tho fiscal
controls applicable to any other unit of
government are applicable to the university.

As vou.havo instriicted®j;h.17i.U~do™i.iL"
Impair 1in anv_wav -tlia.

t-he .unlverajty, excett,.in._the ,ar 1
controls. Thi3 would not, for example, 1in
any way infringe upon the powers of the board
of regcnt3 in academic mattars, in matters
relating to selection, retention or.,<ll1smissal
of faculty and other employees, in matters
relating to admission of students, or curri—
culum, or in matters relating to management
of university property, except of course, as
limited by the amounts appropriated and
available for expenditure. 139/

Thus, it was never Senator Sackettls intent, 1in proposing Senate
Bill 261 in the first instance, to intrude into the internal
management of the University ir. any way other than 1in fiscal
controls.

Second, the legislators who considered tha bill shared
Senator Sackett®"s concerns. As 3tatad by Representative Miles
during the Kousa debatesJ

In the letter of intent, we specifically -

and 1 wholeheartedly concur - that we

specifically say that the Legislature

doesn"t want to move into the academic area,

and it is the expressed intent of the

Legislature that the establishment of

policies, directives, etc., pertinent
statutes, are clearly the responsibility of

Ex. 5, att. 16 (emphasis added)



the Board of Regents and not that of the
Executive or the Legislative branch,

I don"t foresee any commissioner down the
pika or any executive getting 1into the
policy decisions of tha University. I think
that, would be a terrible thing, we are
speaking to the financial procedures and the
method ot financial management of tho
University. 140/

In response to those comments, Representative Meekins added:

Speaker, to add a little to what
Representative Miles 1is just saying, |1, too,
am very concerned that no one interfere with
the academic freedom of the University, and
certainly this bill, 1in my opinion, does not
do that. 141/

Two further statements made during the debates are
particularly illuminating on the issue of the legislators®
intent to focus solely on the fiscal aspects cf the University
and to stay out of the internal management functions of tha Beard
of Regents, As Representative Rudd so stated:

I think it is very 1important to remember

that we don"t have any business telling the
University who 1is going to teach and what
they are going to teach and where they ara
going to teach it, but we do have business,
because we have been elected by the people of
the state, to make sure that tha state funds
ara used correctly, that they ara nor
misused, and that the records ara kept so
that they are understandable to us and to the
rest of the people of the state. , . . 142/

1i2/ EX, 4 at 49-50.
141/ |g. at 51.

142/ Ex. 4 at 60.
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Representative Miles further added, 1immediately prior to the
passing of tha bill:

Mr, Speaker, I think if ther* 1is any

question on intent of the bill, it id vary,

vary carefully spelled out in tha letter of

intent, which say3 that the Legislature does

not want to get into the policy decisions of

tha University.

Thus, as can be so clearly seen from the legislative
history, the Legislature had no intent to interfere with the

I
Board of Regents®™ sovereign power to manage and govern the

I
internal affairs of the University, Accordingly, there was no
intent to have the administrative adjudication provisions of the
APA apply to the University"s griavance proceedings, proceedings
that are clearly matters of internal management,

The second theme that emerges from a review of the
legislative history is that the Legislature was attempting, by
pas?ing this bill, to treat the University of Alaska in the same
manner as state agencies with respect to fiscal management:
controls. For example, as mentioned earlier, Senator Tillion
saw the purposes of the bill as requiring the University to
conduct 1its fiscal management procedures "the same as every other

component of the state government, . . . " 143/ Sinmilarly,

Representative Meekins statad:

143/ Ex. 4 at 32
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Wo ara just trying to make the University

fall under tha same procedures and be

treated aa any other state agency. 144/

Another document associated with HCS SB 261 am K fshids
further light on the legislative intent to treat tha University
as other state agencies are treated for purposes cf fiscal
management. As then-Attorney General Avrum M. Gross reported to
Governor Hammond prior to the Governor®s approval of the bill:

In effect, the bill places the university in

a position analogous to all executive branch

agencies for purposes of fiscal management

while maintaining the University®s constitu-

tional academic afujtonomy. The wunderlying

concept was developed jointly by the 1iegisla

ture and the executive branch, and the bill

follows the concept developed. 145/

Thus, it is abundantly clear that one of the
legislature®s main coals in passing this bill was to insure that
the University would be treated as other state agencies are
treated with respect to fiscal controls. Even if one were to
assume that the Legislature intended this similar treatnu-nt to

I
extend to personnel matters, which 1is an assumption that 1is not
supported by any evidence, that would still not have the effect
of requiring the application of the APA to University®"s grievance

proceedings for, as discussed in detail below, the internal

personnel mattars of state agencies are not subject to tha

lii/ i&. at 51.

145/ Ex. 5, att. 17.
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administrative .adjudication provisions of the APA, but 1inatead
are governed by the State Personnel Act. ,V}6/ Accordingly, the
administrative adjudication provisions of the APA simply do not
apply to the University®s grievance procedures.

In summary, upon reviewing the entire legislative
history of tha bill ultimately adopted by the Legislature to
amend tho APA to include tha University, there can be no doubt
that the Legislature had no intention whatsoever for tha
administrative adjudication provisions cf the APA to applyto the
University"™s grievance proceedings. The bill amending thaAPA ftc
include the University was directed solely to requiring the
University to become publicly accountable for tha funds that it

:received from public sources. It had no effect at all on the
University"s 1internal day-to-day functioning, and indeed, there
is much evidence that the Legislature was very careful to stay
out of the Board of Regents®™ powers to govern the University.
Accordingly, 1t must be concluded that the language of AS
44 .62.330 (a) (45) specifying that tho APA would not apply tc the
University if its "inclusion 1is inconsistent with the provisions
of AS 14.40" meant that tha administrative adjudication provi—
sions cf the APA would not apply to the University 1in areas such
as 1internal personnel management, where the Beard cf Regents and

the president have plenary powers to govern and manage the

146/ AS 39.25.010 - .220.



University under AS 14.40. Accordingly, the APA, by ita own
terms, does not apply to the University®s grievance proceedings,

2. Tha.
the. Universitylg. or JOoVvancg s rocaad iraa .

As shown above, the administrative adjudication
provisions of the APA, by their own terms, do not apply tc the
University™s grievance proceedings. A close look at the
substantive provisions of tho statute show as well that, for at
least four reasons, the provisions do not ai ply to the
University™s grievance procedures. First, the administrative
adjudication provisions of tha APA are directed only toward an
agency"s actions in dealing with third parties 1in the. granting
or denying of a right, authority, license, or privilege. Second,
the administrative adjudication provisions of the APA apply only
where an agency statute expressly provides for a hearing and
adjudication. Third, a University grievance proceeding 13 nor a
"procedure” within the meaning of AS 44.62.330(a).- Finally, the
administrative adjudication provisions of the APA apply only
where one raises adjudicativ® issues, net legislative matters as
plaintiffs have done here. Accordingly, the University 1is
entitled to judgment as a matter of law on this 1issue.

A close reading of the APA shows clearly that the
Legislature meant for tha administrative adjudication previsions
of that statute to apply only to agency actions in dealing with

third parties 1in granting cr denying "a right, authority,

49-



license, or privilege. .. ." 147/ For example, tha
administrative adjudication provisions apply t;0 numerous
professional examining boards that grant or deny occupational
Iiceases, such as tha Board of Chiropractic Examiners 146/. th
Board of Dental Examiners 149/. the Board of Examiners 1in
Optometry 15.0/, the State Medical Board 151/. the Boards of
Nursing 152/, Pharmacy 151/, and Public Accountancy 154/. and
Real Lstata Commission. 155/ Tha administrative adjudication
provisions also apply to such agencies as the Department of
Public Safety, with respect to the suspension or revocation cf
security guard®"s license, 155/ the Department of Commerce and

Economic Development in connection with the licensing of

embaimers and funeral directors, 157/ and the Alaska Commissio

142] as a4.62.330, .370.
118/ AS 44.62.330(a) (2) -
149/ 1S. at (a)(3).
150/ 1d. at (a)(6).
111/ Id. at (a) (3).
152/ 1£. at (a) (10).
153/ 1. at (a) (11).
154/ 1~. at (a)(12).
ill/ 1d. at (a)(14).
156/ 1£. at (a)(23).

157/ id. at (a)(27).



on Postsecondary Education with respect to the denial 0%

applications and revocation of authorisations and permits. 158/

Obviously,

APA were clearly meant to apply only to agencies acting

as this list shows, tho adjudication provisions of the

in their

regulatory or licensing capacities, not to intra-agency personnel

matters.

J

Arkansas

A similar result was reached by the supreme Court of

in ftrkanSAS-LIttBajtagk & Poultrv-CpmmissiQ.n.Y,.

House, 159/ where the court was asked to decide whether the

discharge

of an employee of the Arkansas Livestock & Poultry

Commission was subject to the state®"s Administrative Procedures

Act, In

stated:
155/
1£9/

reaching the conclusion that it was not, the court

It seems too obvious for serious argument
that the Administrative Procedure Act . . ,
was never designed nor intended to create
supervisory responsibility by the judicial
branch of state government aver the day-to-
day actions of the executive branch, includ—
ing the hiring and firing of personnel, but
rather, to establish procedures for hearings
and notica (which meet due process require—
ments) in those functions of the executive
branch which ara basically adjudicatory or
quasi-judicial, particularly with respect to
rule making, the renewal or revocation of
licenses, and where, under law, an agency of
the State must make orders based on the
adjudication process. . . . It hardly need
be said that firing employees is clearly an

J4- at (a)(43).

634 S .W.2d 3S3 (Ark. 1982).
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administrative act and not a matter that
involves thé& quasi-judicial function of an
agency. If firing is subject to judicial
review then we can think of no logical reason
why hiring should not be also. And if hiring
is, it follows that promotion would also come
under our purview, and so on and so on.

Obviously, when and under what
circumstances an agency employee should be
terminated is not a judicial function, bur. a
basic and perfunctory part of the administra-
tive routine of an agency 1in its discharge of
public business and nothing would be more
inimical to the separation of powers than for
tho judicial branch to claim the power to
monitor such decisions. 160/

Here, as in the Arkansas Livestock case, "it seems too

C£0

gz granting or denying rights, authorities, licenses, cr privi-
leges. 161/ Accordingly, the administrative adjudication previ—

sions dc not apply to the University"s grievance proceedings.

160/ t£. at 339; see also Abramson v. Board of Regents,
University of Hawaii, 543 P.2d 253, 263 (Hawaii 1976) (admini—
strative adjudication provisions of state APA that apply to the
"determination of legal rights, duties, or privileges” not
applicable to university®"s instructor®s denial cf tenure).

161/ Seq also Klein v. State Board of Education, He. 6391
(Ala. Civ. App. June 1, 1983), 19S3 Ala. Civ. App. Lexis 179
(APA applicable to contested ca3as, not to University personnel
matters).
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A second alternative reason for not applying Alaska“"s
APA to the University®a grievance proceedings is that; Alaska'3
APA applies only where a particular agency statute provides for a
hearing and adjudication. In McCarrev v. Countssj.cnor of Natural
Resoyycas. 162/ the Alaska Supreme Court had the opportunity to
determine exactly the typvi of proceedings to which tha adjudica—
tive provisions of the APA applied. There, the holder of a state
grazing lease from the Division of Lands cf the Department of

Natural Resources claimed that the adrrHniatrativ*

provisions of the APA should have been applied to the termination
of her grazing lease, since AS 44.62.330(a) made those provisions
applicable to the "Division of Lands under the Alaska Lands Act
where applicable.”™ 163/ The Supreme Court rejectsd this conten—
tion because it found no indication in the Alaska Lands Act that
the ?pplication of the administration adjudication provisions of
the APA was required. 164/ In reaching that conclusion, the
Cour} analogized Alaska®s APA to the Federal Administrative
Procedure Act, 165/ noting that
The adjudicatory provisions of tha Federal
Administrative Procedure Act apply only "in
every case of adjudication raquirsd by
162/ i1S26 P.2d 1353 (Alaska 1974).
163/ See AS 44.62.333(a)(9).

164/ 526 P.2d at 1357.

165/ 5 U.S.C. 8500 et sec.
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atatute to be determined on the record after

opportunity for an agency hearing. " In

order for this provision to be operative, the

particular agency statute 1in question must

express!y provide for a hearing and adjudica—

tion. XISY
Since the Alaska lands Act did not require a determination or.
tha record after an opportunity for an agency hearing, the
Alaska APA did not apply to tha termination of the “leaseholder”s
lease.

As established in McCarty, the administrative
adjudication requirements of Alaska > APA apply only where a
parﬁicular agency statute expressly provides for a hearing and
adjudication on tha record. Since neither Title 14 nor any other
statute pro,ldas for a hearing to be determined on the record in
faCﬂlty grievance proceedings, the administrative adjudication
provisions of the APA simply do not apply to the University"s
grievance proceedings.

A third reason that the administrative adjudication
provisions of the APA do not apply to tha University®"s grievance
proceedings is that those proceedings are not "procedures™ within
the meaning of AS 44.62.330. As noted earlier, that section
states that the "procedures" of the listed boards, commissions,

etc. shall be conducted under the administrative adjudication

provisions of the statute. To determine whether a faculty

166/ 526 P.2d 1357 n.17.
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grievance proceeding 1is a "procedure"™ of a state agency subject
to the APA and therefore covered by the APA, it is helpful to
turn to AS 44.62.640, the definition section of the APA.
Subsection (a)(3) of that provision states that

"regulation” means every rule, regulation,

order or standard of general application

adopted by a state agency to implement,

interpret, or make specific tho law enforced

or administered by 1it, or to govern |Its

procedure, except.one. Which relates only to

tfrjLJjlfcarnal.-m a n a c e m e D atata,agencyyp ,

whether a regulation, regardless cf nanme,

is co v .arad by this, chanter depends 1in part on

whether it affects the public or is used by

the agency in dealing with the public. 167/
It could hardly be argued, and indeed is Tfirmly established by
the Alaska state Personnel Act, that rules concerning employes
grievances "relate to the internal management of state

I
agencies." 168/ Therefore, rules governing faculty grievances
relat? to the internal management of the University and are not
|

"covered" by the APA. IfT faculty grievance rules are not
"covered" by the APA, then they do not "govern [the University"s]
procedure™ for purposes of AS 44.62.330. Therefore, they ara net
part of the "procedure”™ cf a state agency subject to the
administrative adjudication requirement of Alaska > APA.

Finally, even assuming that tha administrative adjudi-

cation provisions of the APA could possibly apply to the

167/ AS 44.62.640(a) (3).

168/ ? 39.25.140.



University®a grievance proceedings, which tho University denies,
it is clear that, under tho APA, plaintiffs in this case would
still not be entitled to the APA trial-type hearing that they
seek. This is oo because tha administrative adjudication
requirements of the APA are intended to apply only where
adjudicative fact.3 are raised that require a quasi-judicial
proceeding for determination, not where mere legislative matters
are ﬁt issue.

The distinction between adjudicative and legislative
matters is best illustrated by an Attorney General®s opinion
written in 1960 addressing the question whether tha administra—
tive adjudication requirements of tha APA applied to the hearing
required under the Alaska Banking Code 1in passing upon applica—
tions for bank charters and certificates of authority for branch
banks. 169/ The Attorney General observed that "chapter 1 [the
rule making provisions] of the Administrative Procedure Act sat3
forth the procedure which must be followed when an agency
exercises 1its quasi-legislative power."™ 170/ He then 3tated tha;

Chapter 2 [the administrative adjudication

provision] provides for adjudication and the

kind of hearing which would be designated as

a trial. A trial would not be necessary or

desirable in a quasi-lagislative proceeding.

This 1is recognised in the statute by the

provision for a different kind of hearing

169/ 1960 Op. Att"y Gen., Ho. 7

170/ XEFf at 3.
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based upon argument in Chapter 1 which 1is

made applicable to quasi-legislative proceed—
ings . Hiarafora.._.I£.JLfl b.allaved.that
.CtigptQ£-2.. w&s_InEflMed. .to. b*ap.&ll1&i£L& tq
Nag.i=iMI£i”p.rAg~red &nga_ajA _na.t_.cuasi-
legislative proceedings. 171/

The ﬁttorney General concluded that "Ja trial-type] hearing

would not bO reguirad under tha Administrative Procedure Act

unless there was an 1issue of adjudicative fact which could be

determined under Chapter 2 of the Act.ll 17?,/ in distinguishing

between adjudicative and legislative facts, tha Attorney General
I

stated:

Adjudicative facts are the facts about the
parties and their activities, businesses and

properties. Adjudicative facts . . . are
roughly the kind of facts that go to a jury
in a jury case. Legislative facts do not

usually concern the immediate parties but are
general facts which help the tribunal decide
questions of law and policy and discretion,

Facts pertaining to the parties and their
businesses and activities, that 1is, adjudi—
cative facts., are intrinsically the kind of
facts that ordinarily ought not to be deter —
mined without giving the parties a chance to
know and to meet any evidence that may be
unfavorable to them, that is, without
providing the parties an opportunity for
trial. The reason is that the parties know
more about the facts concerning themselves
and their activities than anyone else is
likely to know, and the parties are therefore
in an especially good posipion to rebut or
explain evidanca that baar3 upon adjudicative
facts. Yet people who ara not necessarily

171/ 1d. at 4-5 (emphasis added),

172/ i£. at 5.
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parties, frequently the agencies and their

staffs, may often be the masters of legisla—

tive facts. Because the parties may often

have little or nothing to contribute to the

development of legislative facts, the method

of trial often 1is not required for tha

determination of disputed issues of that

legislative facts. 173/

In thi > case, plaintiffs are seeking a trial-type
hearing in connection with their grievance concerning the
University®s interim policy on rank. As discussed above,
however, that grievance does not challenge the applicability of
the policy to plaintiffs, but rather challenges the ba3ic wisdom
and fairness of the University®"s policy. Seeking a determination
on that 1issue raises legislative, not adjudicative, facts. The
establishment of a uniform policy dees net turn on facts ir.vol.v-
ing p?rticular activities or circumstances of the plaintiffs, but

|
involves instead considerations of the "good government"™ and
"good of tha University,” matters which are uniquely committed to
the discretion of the Board of Regents. The administrative
adjudication provisions of the APA therefore simply would net
apply to such a quasi**.legislative determination.

In summary/ a review of the substantive procedures of
the administrative procedures of the administrative adjudication
provisions of the APA clearly shows that they were never intended
to be applied to the University®s grievance proceedings. First,

121/ Id. at 2-3(quoting 1 Davis, Administrative Law
Treatise at 413 (1958)).
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the provisions were clearly meant to apply only to tha actions or
the enumerated agencies in dealing with third parties in the,
granting or denying of rights, authorities, licenses, or
privileges. Second, the administrative adjudication provisions
do not apply to University|3 grievance proceedings bemuse there
is no express provision in Title 14 or elsewhere that provides
for a hearing and adjudication on tha record in connection

such matters. Third, a University grievance proceeding is not a
"procedure” within the meaning of AS 44.62.330 because it relate
solely to the internal management of the University. Finally,

I
even assuming that the provisions could apply to the Un. /7 rsity’s

J
grievance proceedings, they would not apply in this particular
case since plaintiffs raise only legislative Issues before the

Council and not adjudicative 1issues. Accordingly, the University

is entitled to judgment as a matter of law on this issue.

3. afe~rUnivegsitY has .broad
.te.llg.ti-S.Q.ng-tltution J5£&tut0JY—PP.war5
A.n..thfi-.arg.gLAjLJaarafliinfil_;namgemep.tL_.that.. were
not....intended.to be,circumscribed fry the APA.

As clearly shown above, a careful review of the terms
and the nature of the APA shews that the administrative
adjudication provisions of that statute were not intended to be
applied to the University®"s grievance proceedings. A similar
review of tha constitutional and statutory powers of the
University further shows that the University has very broad

powers in the area of personnel management that were not intended

-590-



federation of teachers

2553 provdcftce. anchorage. aceG 965034670. (607) 562-26-60

March 31, 1992

To: Senate Judiciary Committee
Senator Halford, Chair
Senator Rodey, Vice Chair
Senatorr. Adams, Collins, Frank, Members

From: ACCFT 2404 (Alaska Community College Federation of
Teachers)

Re: Senate Bill exempting the University of Alaska fronm
the Administrative Procedures Act

The ACCFT 2404 represents some 300 faculty members who
teach the community college programs statewide for the
University of Alaska. The enclosed packet demonstrates the
long and expensive history of the proposed legislation.

Last week faculty from Anchorage, Valdez, Ketchikan and
elsewhere voiced opposition to this identical House bill
(HQ 549) before the House HESS committee. We encourage your review
of those testimonials in your deliberations.

ACCFT takes exception to the University portrayal of who we
represent and what our stance 1is on this legislation. We are not
persuaded by 1its economic cost arguments. As was stated in
hearings before the Superior and Supreme Court the Universi

ty might not have any costs for grievances if they treated
their employees fairly and with due process protected. That
echoes our sentiments.

The ACCFT 2404 is opposed to the proposed legislation to
exempt the university from state law and Supreme Court decision
IT enacted no employee of the University of Alaska would be
provided a fair and equitable method of resolving grievances
with the University, Right now, t.;e only protection staff

and student > have 1is the enclosed Supreme Court decision.

This packet contains the following:

1, summary Sheet.

2. Legislative proposal sheet, developed by University.
Note: The University claims our membership is 9 regardless
of the fact that the Arbitrator has ruled the <collective
bargaining agreement followed our 300 members into the
"merged institution”. The University claims support
for this legislation from faculty. The ACCFT 2404 and the
Southeast Faculty Senate are opposed.



3. Resolution froiu Southeast Faculty senate in opposi
tion to the Bill which passed unanimously.

4. Copy of Aden Superior Court order (originating
issue).
5. Copy of Supreme Court decision regarding McGrath ana
Mohr, (and 130 faculty statewide).
6. News story regarding Supreme Court Decision.
Should you have futher questions or concerns we would be

happy to assist.

Sincerely,

Ralph Me Grath, President
ACCFT



To: Senator Pat Rodeyand Senate Judiciary Committee

Information regarding SB4 41 exempting University ofAlaska from
the Administrative Procedures Act

1. Explanatory summary sheet.

2. University Legislative Proposal Form (note university states
students and faculty will support this legislation).

3. Resolution from Southeast faculty senate passed unanimously
opposed to SB 441 and HB 549,

4. Copy Aden decision, (originating issue).

5. Copy Supreme Court decision regardinc®™ McGrath aned Mohr (and
130 other faculty)

6. News story related to Supreme Court decision.



The University of Alaska has requested a bill exempting i1t from
the Alaska Administrative Procedures Act. This is not good legis—
lation and it has a long and expensive history.

The University of Alaska was sued by a Professor named Aden, the
gist of the litigation revolved around the fact that Ms. Aden was
denied tenure- she grieved the 1issue; however the grievance
procedure in place did not afford Ms.Aden basic protections which
are required under the Alaska Administrative Procedures Act and

available to all other state employees. The court ruled the
Administrative Procedure Act should have applied to the Aden
grievance. Soon thereai ter, and following the 1987 absorption of

the community college teachers into the university, the universi—
ty:

1. unilaterally repudiated the existing collective bargain—
ing agreement between the University of Alaska and the Alaska
Community Colleges®™ Federation of Teachers 2404 (the wunion for
the community college teachers). The union contract contained a
grievance procedure which paralleled the Administrative Pro-—
cedures Act.

2. Merged the 300 community college teachers into the uni—
versity personnel procedures and grievance policy while simulta—
neously denying 130 of them tenure and/or proper placement into
the job title grids.

The ACCFT 2404 filed a grievance on behalf of 1its 130 injured
members. Naturally, the University refused to recognize the
grievance procedure 1in the union contract- so the grievance was
filed under the wuniversity"s grievance policy. Since the final
determinator of the university"s grievance procedure 1is the
President of the University the same person who remanded the
300 community college teachers to the wuniversity personnel pro—
cedures and the inappropriate job title grids- a university
greivance committee recommended to the then President of the
university Donald O"Dowd- that the existing grievance procedure-
was inadequate and the Administrative Procedures Act should
apply. Donald O0"Dowd rejected the recommendation of the committee

and denied the grievance.

The ACCFT filed litigation- which ultimately went to the Alaska
Supreme Court, On 6/26/91 in a 5-0 decision the Court ruled
that the Administrative Procedures Act must apply to the Univers—
ity of Alaska grievance policy, (see attached).

The proposed legislation is not about students and their com-—
plaints about grades, cafeteria food and the Ilike. The proposed
legislation is an attempt on the part of the University of Alaska
to deny all of its 3500 employees the protections that all other
State employees have.

The University lost in Court and is now attempting to subvert the
law through this legislation. Qutside legal counsel, Tom Owens
so far has been paid $88,641.00 to represent the University in

this matter and has lost.



1992 LEGISLATIVE PROPOSAL.J-iltIM

DEPARTMENT: The University of Alaska

SUBJECT OF PROPOSED BILL: Exempt University of Alaska Grievance Policy from the
Quasi-judicial proceedings of Administrative Procedures Act

SUMMARY OF INTENT: Include what the problem is, how this proposal solves it, and how many incidents

haYEMEEUREdwhir)Lnecesitatr, thiLdm zt*

In May 1988, Ralph McGrath and Don Mohr filed n clnss-action type grievance on their own behalf and that
of a number of other former community college faculty members who are now on the UAA faculty. The grievanu
specifically requested that the matter be heard pursuant to the Alaska Administrative Procedures Act (AAPA). The
UAA Grievance Council denied that request, and in September 1988 Mr. McGrath, el al, filed a complaint against
the University for declaratory judgment and injunctive relief ordering the University to conduce the grievance hearing
in accordance with the AAPA. Following thorough briefings by both parties, Judge Brian Shortell issued an order in
March 1989 holding that the University Is not required to conform its grievance hearings wjtii the procedural
requirements' of the AAPA. Plaintiffs appealed this decision to the Alaska supreme court and in June 1990, the
Supreme Court overturned the earlier decision opining that since the University was not specifically cxcludfcd from
the requirements of the AAPA, it was, therefore, required to implement grievance procedures pursuant to the AAPA,

The University is seeking a clear exemption from the requirements in AS 44.62.330 (a)(43). The AAPA
grievance procedures do not apply to any employee group in the state, and there is a substantial body of evidence
from legislative hearings that there was no intent that the AAPA be applied to University grievance procedures. The
quasi-judicial proceedings included In the AAPA are not intended for employee OFf student grievances, but rather for
citizen grievances against slate boards and commissions. Employee and student grievance procedures are
traditionally built around a process of peer review and consideration with appeal rights at several levels all the way to
the President. The majority of University grievances are resolved at an early stage of review, and are done so at
little or no cost to the grievant or to the University. The imposition of the AAPA procedures, however, will now
impose a quasi-judicial proceeding on all university grievances, including the utilization of a formal hearing officer.
The additional cost, complexity and formality of the AAPA requirements ate contradictory to the resolution of
student and employee grievances, and arc contradictory to the collegial approach that characterizes a university
setting.

ESTIMATED FISCAL IMPACT:
Operating: Without Legislation <*5200,000/year Capital: None
WHAT OTHER DEPARTMENTS WILL BE AFFECTED BY THIS PROPOSAL*. None

WHO WILL SUPPORT THIS BILL: Universi~fact”, starf ond”~studer”

WHO WILL OPPOSE THIS BILL: Possible: Alaska Community Collage Federation of Teachers
(ACCFT), (The ACCEFT isa collective bargaining unit that represented faculty assigned to the states’ community
colleges. They currently represent the 9 faculty at Prince William Sound Community College)

BRIEFLY OUTLINE ANY PRECEDENTS FOR THIS PROPOSAL IN ALASKA OR OTHER
STATES. As stated above, there is no employee group in the state that uses the AAPA model for grievance
procedures. The quasi-judicial proceedings are expensive, cumbersome, and ill-suited to employee dispute resolution.

IF A SUBSTANTIALLY SIMILAR BILL HAS BEEN DRAFrED AND NOT INTRODUCED. OR
INTRODUCED AND NOT PASSED. PLEASE GIVE LAWLOG OR BILL NUMBER:

ST T R —

Date Jerome Komisar, President
diversity of Alaska Statewide System

Governor's Office Notes:



Altacbacnt 61

Ct has com« to our attention that the administration cf£ University
of Alaska, through the Governor®s office, has request ad tha
Introduction of a bill to exempt the university from the
eidministraeive abjudication provisions of the Adminifcrative
<rocedure Act. The Faculty Senate of the University of Alaska
Southeast categorically opposes such an action, and h<s passed the
following resolution.

"WHEREAS the University of Alaska is currently bound by the
abjudication provisions of the Administrative Procedure Act,

WHEREAS the Act provides an equitable venue for resolution of
disputes,

WHEREAS the exemption of the University from the Act"s abjudication
provisions would substantially disadvantage appellants in
challenging University policies, procedures and d«cifion9,

BE IT RESOLVED that the Faculty Senate of the univors ty of Alaeka
Southeast categorically opposes any legislation whicl would grant
the University exemption from said provisions of the A<ministrative
Procedure Act, and calif on all members of the Alaska State
Legislature to reject the attempt by the university to diminish the
appellant rights of its employees.”

Sincerely,

Michael Baran

President, UAS Faculty Senate



.h the superior aourt for the state OF alasa

THRD JOQAL. OSIRCT
asAE ) -
Plaintiff, "Htniuuwi
lMEETV CEMS{O L MG 251917
[Hm ; A Vet f<f4,
G H 3HGH171A Civil
(HER REAONG AMNSTRAINVE RARNG

On Cototer 1, 1985 thin Court orckered that Plain-
tiff mat ezretet her administrative remedes with Deferchrt
University of Alaskafa Qievance Counall before litigating
U¥a non-etention  decision hefore the Cout. At that
time, the Cout aso  ocaredfurther briefin cnthe ISSUe
of whether AlaskaisAdministrative [ 5
M3 - 630AA  appliesto sudrievance prooeedrgs

2, 197 the Court, having reviened
those supplemertal briefings, found that Deferchrt Universi-
ty of Alaska's Gievance Prooeclre mgt follow the require-
merts of the AAA  Thus, the Gourt ardkered Defercirt UAAto
modlfy the. Gievence: procedre, & set out in tho University
of Aeska Regerts Policy $040401 ard University of Aeska
E@aﬂm 00 to conpat with the: requiremant of tn

See the parties were still ureble to agree upm
a administrative heanng procedure, the Court, an My 14,
196, further orcered esch party to suontt a pqmsed orcer
sefting forth the administrative heaning prcmire Whch
eech party desired this Cout to adopt.  Havng reviewed
tmseproposals the Court Harely Qrcers s follows:

Tre administrative hearing of Plaintiff's

gievance of the University's non-retention deaision shall
be-conductechin accordance-withHthie. procedures, set.forth



: [

below ﬂeeenocedxesarcteeeimﬂemwersnyd
Aeda Regerts Policy $04.0401, but heve besn modified to
oot vmthmtte req:remen* of the Aes@ Administrative

2, Plaintiff shall rae 2 cas fromtha cete of
this orcer to file a wnitten grievance in acoocnee with
University of Aas@ Reguiation $04.0401(c).

3 Tre preliminary investigation proviced for in
Reguiation $040401() au the option of dsmissng the
gievance proviced for in Reguanm $04.0401t0) shall ke
omtted, ad Plaintiff's gievance shall prooeed directly to

heerlrg

4 Plaintiff's gievance shall e head by a five
nentir Qievance Counall, selected &s provided for in Policy
001<c).

5 Tre hearing shall tepresded o0& by a hear-
z?z? officer gpparted by the Govemor in acooooinoe with /5

0230, SJhahean officer shall hae all the poaers
ad duties of an admnlstratlve heanng officer under the
Administrative Procedlres At

6. In aooodance with AS 44.62460(C), ay party
ay seek disqualification of the hearing officer or a nenter
or the Qievance Coundl by filing a written challenge,
stating with specificity .the gounds for such arequest, r re

a party seas to disqualify a Gievance Coundl mente, the
other mentgs shall detemine tha issue.

7. Tre Gievance Counal will convere a hearing
within 3 days of the.filing of Plaintiff's written griev-
ate or within 3 cays of the begming of tre fall tem
whichever is later. Tre time for convening a hearing will
e tolled for a review of ary challenge for caee of a oo
cil nenter or hearing officer. Tre Gievance Counal shall
conpiete the: hearing & promtly s is ressonaly possible,

2- A3 pOMed-far by, AS J4 431 before the
hemngbegnstre@evanemml snall issue soeres



Cc r

at tha request of a party in aooocenee with the rules or
civil pocedre.  After the heanng begns, either the
Qienee Counal or the hearing officer nay issle SUgoe:

es

9 A proviced in University of Alaska. Regulation
04.01(f), &l in aocarcknee with /8 4462460, the par-
tini a the Gievance Counal hearing shall rae the right
to call au eamre winesses; to Introduce exhibits; to
qossedarine qouosing WINesses an gy etter relevant to
the issues, even though that nretter ves not covered in the
direct examnation; to inpesch ay witness regardess of
whon party called himher o testify; to rebut evidence «
a0 ke aised by counsel, TS ueidarce 'jthr thii sec- ¢
tic:ln’mz (m;es Jwroswe de - to have'Tegd oan—"
S qpeaane, eanre Winesses, or alfess
the Coundl,

10 In aooordence with 4462450 (d), tha: proceeckv-*"
Ing at the hearing shall ke recorded  Tre QGievance Gaunt
cil shall e responsible for ensuring that this is done

11 In aooordbnee with 4462300 ad in modifica-
tion of Policy 5040401(g),. the Gievance Councll shall
renckr a deaision in this metter. Ay e of the Coundl
Wo hes not heard the evidence cay nat vote an the: decision. <40
Tre Seaning Officer shall e presert at all deliberations to
ahise v assist  the Gievance Coundl

22 In the event theQGievance Counal renmats
that Plaintiff's gnevance shoud ke cenied for untimeli-
ness, the Coundl shall still hear the grievance ad néle
findings adl recomenctions o the meits.

DNES at Adorae, Aasia, this by of Ar



Noticet This 1is subject to formal correction before
publication In the Pacific Reporter. Readers are
requested to bring typographical or other formal errors
to the attention ot the Clerk ot the Appellate Courts,
303 X Street, Anchorage, Alaska 99301, in order that
corrections nay be made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

RALPH McGRATH and

DON MOHR,

Supreme Court No. S-3418
Appellants,

Superior Court No.
V. 3AN-S88-08936 Civil

UNIVERSITY OF ALASKA, 9P| NI.Qif'=

ket Mi % marf

Appellee. [No. 3708 - June 21, 1991]

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
Brian C. Shortell, Judge.

Appearances: Robert. Ai =Royce, Jermain®,*
Dunnagan & Owens, Anchorage for Appellants.
Thomas P. Ovens, Jr. and C. Ann Courtney,
Ovens & Turner, P.C., Anchorage, William R.
Kauffman, Fairbanks, for Appellee.

Before: Rablnowitz, Chief Justice, Burke,
Matthews, Compton and Moore, Justices.

RABINOWITZ, Chief Justice.

l. FACTS -AND PROCEEDINGS “** ~

The University of Alaska ("University”) 1is a statewide

institution which operates both four-year universities

community

colleges. In 1987, the University undertook

and

a



oy*t*w-vide restructuring and eliminated the separate
administration of the community colleges. Previously, the faculty
at the community colleges had been represented by the Alaska
Community Colleges®™ Federation of Teachers, Local 2404, and covered
by a collective bargaining agreement. This agreement had no rank
or tenure provisions. After the restructuring, the community
colleges®™ faculty va6 offered an opportunity to transfer to the
combined faculty of the University of Alaska. in the combined
faculty, the community college faculty would not have wunion
representation and the employees would be subject to the same rank
and tenure system as their colleagues at the University of Alaska.

All members of the community colleges®™ faculty were
offered an opportunity to transfer to the combined faculty, and
all but one accepted. The University"s Hoard of Regents adopted
a policy "to provide the guidelines for faculty appointment,
tenure, academic ranks, and salary for faculty in the transition.”
The policy provided that former full-time community college faculty
with seven full years of service were eligible to receive tenure;
those with four to six years were eligible to receive two-year
contracts; and those with fewer years of service were eligible to
receive one-year contracts. No former community college faculty
member was offered a full-professorship; the highest rank offered
was associate professor.

Hany community college faculty members were dissatisfied
with their rank and tenure assignments. Associate Professor Don

Mohr, as a representative of the community colleges®™ faculty union,



filed an informal grievance on behalf of faculty members who
claimed that they were wrongly denied tenure. Similarly, Associate
Professor Ralph McGrath requested a change in the rank assignments.
Thereafter, the two professors filed a formal grievance on behalf
of themselves and seventy-three other former community college
faculty members.

al

At the time Mohr and McGrath filed their iInit
complaints, the University of Alaska®s administration had not yet
established grievance procedures for the newly integrated
institution. The Anchorage campus chancellor adopted an interim
grievance procedure, whicn mirrored the procedures previously used
by the Anchorage campus. The chancellor then appointed an interim
grievance council ("council™) to implement the interim procedures.

The council conducted a preliminary investigation and

%determined that a grievance hearing should proceed. Additionally,
the council recommended that the University hold this formal
J WctlcC ®  *3"hxmi jiili a1l i
grievance hearing in accordance with the provisions®"-df*Alaska“"s
Administrative Procedure Act ("APA™), AS 44.62.330-.650.

However, the president of the University rejected the
council®™s recommendation that the grievance be processed in
accordance with the APA. Instead,. i\ cermined that the
grievance would be processed under the Board of Regents®™ Policy,
see 04.04.01 (June 4, 1987), and the interim grievance procedures.
Under the Board of Regents®™ policy, the council was required to
recommend dismissal or hold a hearing on the grievance within

thirty days of its filing, and then forward a recommendation to the



chancellor for decision. The chancellor®a decision vaa then
appealable to the president.

The council notified McGrath and Mohr that it was ready
to go forward with the hearing and that procedures would not be
governed by the APA. Rather than proceeding with the hearing
before the council, McGrath and Mohr then filed a complaint 1in
superior court, seeking a declaratory judgment and mandatory
injunction to require the University to conduct the grievance
bearing under the APA. They contended that the APA procedures were
required and that the contemplated grievance procedures denied then
due process.

Thereafter, the plaintiffs and the University filed
notions for summary judgment. The superior court he "a that the APA

did not apply to the grievance proceedings in the instant case.l

Il. DISCUSSION
A. Do the provisions of. the, APA a0O-Vem. the grievance
PEg.ceed_ings ..in casg?

Article 8 of the APA deals with administrative
adjudication, AS 44.62.330(a) provides, in part, that "[tjhe
procedure of the state boards, commissions, and officers listed in

this subsection . . . shall be conducted under AS 44.62.330-

1. Summary judgment was granted in this case on the basis of

stipulated facts and exhibits. J2e novo vreview is the applicable
standard of review on an appeal from a grant o" summary judgment,
Kollodoe v. State. 757 P.2d 1028, 1032 (Alaska 1988). There 1is no
genuine 1issue of material fact; rather, this appeal concerns
statutory interpretation, which 1involves our own independent
judgment. Waller v. Richardson. 757 P.2d 1036, 1039 n.4 (Alaska
1988).



44_.62.630. Thisprocedure, 1including, but not Ilimited to
conduct of hearings , , . shall be governed by this chapter. . . o=
AS 44.62.330(a)(@5) lists the University of Alaska as a covered
entity, with the proviso "except to the extent that its inclusion
is inconsistent with the provisions of AS 14.40,"

McGrath and Mohr argue that AS 44.62.330(a)(45) mandates
that their grievances be processed in accordance with procedures
called for by the APA. The University advances numerous arguments
in support of the superior court"s grant of summary judgment and
its holding thatthe APA 1is_inapplicable to the proceedings in

question.?2 Moreparticularly.- the University contends that the

legislative history of AS 44.62.330(a) demonstrates that the

2. The University emphasizes that the superior court
reasoned, 1in part, as follows in reaching its decision:

€D AS 44.62.330(a) (45) requires the
University to comply with the procedural
requirements of the-APAr-"-exceptrdw>-the-extent _
that [the APA"s”_ Ilhclusion_-is -inconsistent. ~ -
with the provisions of AS 14.40;" (2) AS 14.40
specifically authorizes the Board to ™"adopt
reasonable rules, orders and plans . . , for
the good government of the University;” (3)
the Alaska Legislature did not intend the
University to.be required by law to conduct
the APA grievance procedures if the University — «
were to adop": valid, adequate, and fair
grievance procedures of i1ts own; (4) under AS~
14.40.170(b) (1), grievance procedures adopted
by the Board need only be "reasonable,”™ and
the procedures instituted by the University
meet this test of reasonableness; and .(5) to
"9 T _the;;extent”
University to hold substantially more
extensive, time consuming, and expensive
procedures than would be required under the
validly adopted and vreasonable University
grievance procedures, application of the APA
would be inconsistent with AS 14.40.170(b) (2).



legislature never intended to interfere with the Board of Regents~
independent power to manage and govern the internal affaire of the
University; that the University"s grievance procedures are
reasonable; that application of the APA to the University"s
grievance proceedings would be inconsistent with AS 14,40; that the
APA by its very nature does not apply in the circumstances of this
case; that grievance procedures are not "procedures™ within AS
44.62.330; that the APA only applies to "adjudicative facts"* not

to "legislative facts;" and that the statutory framework governing
personnel matters for state agencies and other public employees
Bhows that the APA does not apply to the University®"s grievance
procedures.

We have reviewed all of the University®"s contentions
listed above and conclude that they should be rejected. Therefore,

the APA"s procedures must govern any grievance hearings in the case

at bar.

(i) Applicability of-the_APA

As noted at the outset, AS 44.62,330-.630 governs the
adjudicative procedures-of the University "except to the extent
that 1its 1inclusion 1is 1inconsistent with tho provisions of AS
14.40." AS 44.62.330(a) (45). The University notes that under AS
14.40.170(b) (1), the Board of Regents may "adopt reasonable ru!es,
orders and plans . * . for the good government of the

university. .. ._." The University then argues that since its rules

governing grievance procedures are reasonable, an application of



the APA procedures to its grievance proceedings would be
inconsistent with the authority of the Board to manage the
University. More specifically, the University contends that the

APA procedures are inconsistent with AS 14.40 because they are

more extensive and costly than its own vreasonable grievance""

procedures, and therefore they are precluded under  AS
44.62.330(a) (45).

We think these contentions are adequately and correctly
answered by Judge Serdahely®s opinion Aden v. University of Alaska,
Wo. 3AN-85-17179 Civil (Alaska Super., Feb. 2, 1987). In rejecting
contentions similar to those advanced by the University 1in the
instant case. Judge Serdahely held the following:

The Court concludes that AS 44.62.330 et sea.
does apply to Defendant University of Alaska
and that Defendant®s grievance proceedings
must comply with the provisions of such Act.

In so ruling, the Court notes that on its
face, the APA applies to Defendant University -
of Alaska. AS 44.62.330(45) [sic] expressly
provides that the provisions of the Act apply
to the "University of Alaska, except to the
extent that its inclusion is inconsistent with
the provisions of AS 14.40." Having reviewed
the provisions of AS 14.40, particularly
including the powers and duties of the
University President as defined in AS
14.40.210-.220, the Court concludes that there
is nothing- - inconsistent eebetween e such.........
provisions and the APA. Clearly, the
President®s power to appoint professors and
assistants, and to define and supervise the
duties of such persons, are not 1inconsistent

n J7.withrithe® APAhearing .procedure.. Which, is _ TT7T

designed to guarantee due process to persons
adversely affected by administrative action,
such as adverse employment or personnel
action.

_7- 3703



(i1) &gflfi.t ha, APAjgQVPrn i.D&Eflr.ftggngy adjudications, such
in_E£ffIBIQMIfl _grlAvance hearings?

Three argument® advanced by the University of Alaska
converge here. Tha University contends that the statutory
framework governing personnel matters for state agencies and public
employees shows that the APA does not apply to University grievance
proceedings; that grievance procedures are not procedures within
AS 44.62.330; and that the APA applies only to adjudicative facts,
not legislative facts.

The University correctly observes that the state
Personnel Act, AS 39.25.010-.220, ™"governs personnel matters for
all state employees in non-exempt service positions.” AS
39.25.090. Neither those state employees in non-exempt service
positions nor state employees covered by the Public Employment
Relations Act ("PERA™), AS 23.40.070-.260, are covered by the APA

procedures when grievance proceedings are implicated.3 Therefore,

the University concludes that the "the Legislature intended

3. The personnel division of the Department of Administration
administers the State Personnel Act. AS 39.25.030. The labor
relations agency administers PERA. AS 23.40.090; AS 23.40.170.
Neither of these agencies are enumerated under the apa. AS
44.62.330(a). However, hearings conducted pursuant to either of
these statutes contain considerable procedural protections, see
AS 39.25.170-.176; 2 AAC 10.400-.440. PERA applies to the
University when the University has a collective bargaining
agreement, figs Alaska. Community ..Colleges* Fed"n of Teachers V.
University of Alaska. 669 P.2d 1299 (Alaska 1983), Hearings
conducted under that agreement would be conducted pursuant to 2 AAC
10.400-.440. The University concludes that where no collective
bargaining agreement exists, hearings should be conducted pursuant
to internal policy. We think a wore logieal conclusion 1is that
where no collective bargaining agreement exists, hearings should
be conducted pursuant to the APA.



University employees to have only the same rights as state and
other public employees in personnel matters. "

University employees, however, arc exempt from the State
Personnel Act. AS 39.25.110(5). Thus, they do not receive the
protection of grievance rules promulgated by the Director of
Personnel under AS 39.25.150(16). Consequently, the exclusion of
other state personnel from the APA does not, in our Vview,
conclusively demonstrate that University personnel should be
similarly excluded.

The University relies on two statutes in support of its
anjument that intra-agency grievance proceedings are not the type
of proceedings meant to be included within AS 44.62.330. First,
the APA"s definition of "regulation™ excludes anything which
"relates only to the internal management of a state agency.”™ AS
44.62.640(a)(3). second, the State Personnel Act establishes
procedures for amendment of.personnel rules affecting non-exempt
state employees. ""AS 39.25.140.~ Subsection”* (¢) of this"™ section
states, n[t]lhe rules adopted under this chapter relate to the
internal management of Btate agencies and their adoption 1is not
subject to the Administrative Procedure Act.” While the State
Personnel Act does notapply to -University employees, the
University argues, by analogy, that a blanket legislative intent
exists not to have the APA apply to employment matters.

"We"beiievV these arguments are fundamentally flawed.

Both statutes refer to the application of the APA to an agency"s

rulemaking authority, 1i.e. the adoption of rules. Neither statute



applies to an agency®s adjudicatory function*. |If adjudication and
rulemaking ware coextanalve, these statutes would be controlling
here. However, the two functions differ significantly. Rulemaking
procedures are designed to ensure a fair and open adoption of
policy; adjudication procedures are 1intended to ensure a fTair
application of policy to parties.4 Thus, the fact that rulemaking
procedures do not apply to internal personnel rules does not
indicate that the protections of the APA"s adjudicatory procedures
are inapplicable to individual personnel decisions.

The APA outlines the manner 1in which a hearing "to
determine whether a right, authority, license or privilege should
be revoked, suspended, limited, or conditioned” is initiated. A3
44.62.360. It similarly informs as to how a hearing $to determine
Whether a right, authority, license or privilege should be granted,
issued or renewed™ 1is *initiated. AS 44.62.370. From these
provisions, the University concludes that the APA only covers
hearings which concern rights, authorities, licenses, and
privileges, and that this does not Include "intra-agency personnel
matters.” In support of this argument, the University cites cases

from other  jurisdictions, holding that their respective

4. £ee WIlckersham v. State. Commercial Fisheries
Comm®n. 680 P.2d 1135, 1139, 1143-44 (Alaska 1984). fee also R.
Cass I C. Diver, Administrative Law 325 (1987) ("There ia no"doubt,
however, that the procedures requisite for decisions addressing
many members of <n affected class on grounds generally applicable
classwide are minimal in comparison to the procedures
constitutionally required for individualized determinations.").

10-
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administrative procedure acts are inapplicable to agency personnel

decisions.3

The University further contends that the APA adjudication
procedures are inapplicable because McGrath 1is not grieving
eadjudicative facts,"” but rather "legislative facts.”™ As one court
explained, ™"agencies employ rulemaking procedures to resolve broad
policy questions affecting many parties and turning on issues of

"legislative fact.® Adjudicatory hearing procedures are used in

5. in Abramson v. Board of Regents, Univ."of Hawaii. 548 P.2d
253 (Hawaii 1976), the plaintiff who was denied tenure and sued
asserted, in part, a denial of her rights under the Hawaii APA.
Id. at 255. This portion of her claim was rejected because the
coverage of that act was limited to ""a proceeding in which the
legal rights, duties or privileges of specific parties are required
by law to be determined after an opportunity for agency hearing.""
Id, at 263. Accord Kllen v. State Bd. of Educ,, 547 So. 2d 549,
551-52 (Ala. Civ. App. 1988), cert, quashed bv Ex parte Klein 547
So. 2d 554 (Ala. 1989). However, Alaska®"s APA has no such
limitation. Therefore, this authority is not on point here.

The University, of Alaska interprets -McCarrev- Vvj-
Commissioner of Natural Resources. 526 P.2d 1353 (Alaska 1974), as
holding that "the APA applies only where a particular agency
statute provides for a hearing and adjudication.™ This, however,
overstates the holding. The APA"s adjudicatory chapter only
includes the "Division of Lands under Alaska Land Act where
applicable.” AS 44.62.330(a)(9) (emphasis added). The land act
gave the commissioner discretion to terminate grazing leases;
hence, we held that application of the APA was not required.
McCarrev. 526 P.2d at 1356. Where not similarly limited, however,
the APA would apply across the board. McCarrey quotes from the
federal APA, which, like the Hawaii APA, 1is limited to cases where
"adjudication [is] required by statute to be determined on the
record after opportunity for an agency hearing.” 526 P.2d at 1356
n.1? (quoting 5 U-S.C.A. S 554 (1967)). Alaska/s APA as.jit”applies.
to the University“has no sutflrlimitation; "indeed,--it specifically
applies "notwithstanding similar provisions in the statutes dealing
with the state boards, commissions, and officers listed." AS
44.62.330(a). Thus, the fact that the adjudicatory provisions of
the APA do not apply to termination of a grazing lease does not
dictate that they are 1inapplicable to University of Alaska
grievance procedures.



individual cases where tho outcome 1ia dependent on tho resolution
of particular "adjudicative facta."« Independent Bankers Ase®n of
Georgia.” .Board.of.Governors of Fed. Reserve Sys.. 516 p.2d 1206,

1215 (D.C. Cir. 1975).e

The limitation of administrative adjudicatory hearings

to adjudicatory facta is not made explicit in the APA.1l

Nevertheless, the distinction has been recognized- See wlcKershnm
v. State. Commercial Fisheries Entry Coma®n. 680 P.2d 1135, 1143-
47 (Alaska 1984) (refusing to apply the more relaxed public notice
requirements of rulemaking procedures to adjudicatory procedures
which involve individual rights). The structure of the APA, which
establishes separate procedures for rulemaking and adjudications,

suggests that Alaska has implicitly limited adjudicative functions

6. In Independent_Bankers. the United States Court of Appeals
for the District of Columbia Circuit adopted the following
distinction:

Adjudicative facts are the facts about the
parties and their activities, businesses, and
properties. Adjudicative facts usually answer
the questions of who did what, where, when,
how, why, with what motive or intent;
adjudicative facts ara roughly the kind of
facts that go to a jJury 1iIn a jury case.
Legislative facts do not usually concern the
immediate parties but are general facts which
help the tribunal decide questions of lav and
policy and discretion.

516 F.2d at 1215 n.26 (quoting 1 K. Davis, Administrative
Treatise $ 7.02 at 413 (1958)).

7. ££. California Code, Government Code S8 11000-11529 at S
11500(f) (West 1980), which defines "adjudicatory hearing”™ to mean
"a state agency hearing which 1involves the personal or property
rights of an individual, the granting or vrevocation of an
individual®s license, or the resolution of an issue pertaining to

-12- . 370S



to adjudicatory facta and rulemaking functions to legislative
facts. AS 44,62.010-.320 Mifcll AS 44.62.330-.630. ££8 alff
AS 44.62.640(a) (3) (defining regulation). Further, the distinction
is one which must be made 1in order to determine whether an
administrative entity has made an adjudicatory decision for
purposes of Appellate Rule 602(a)(2). £feg Kolloaue v. state. 757
P.2d 1028, 1033 (Alaska 1988); Ballard v. Stich. 628 P.2d 918, 920
(Alaska 1981). Finally, the Dbifurcation of administrative
functions along the legislative/adjudicative facts distinction is
recognized in both federal and other state courts.8

The formal grievance complaint filed by both McGrath and
Mohr does not explicitly distinguish between legislative facts and
administrative facts. The grievance complaint alleges
M[ijnappropriate placement of former community college faculty in
.tan); .. .. Inappropriate denial of tenure for certain former
community college faculty . . . . Discriminatory treatment by UA
admin{Ltration against grievants."”

Upon remand, it will be left to the parties and the
grievance council to identify any claims of McGrath and Mohr

involving legislative facts, as such 1issues are not controlled by

the adjudicative provisions of the APA.

8. £ge 1 K. Davis, Administrative Law Treatise S 7.06 (1958)
and cases cited therein. Ballard defined the test for determining
when- an-agency-is”engacring™in-adiudication~as "functional.".=".628"
P,,2d at" 920. "Whenever an entity which normally acts as a
legislative body applies policy to particular persons in their
private capacities, instead of passing on general policy or the
rights of individuals in the abstract, it is functioning as an
administrative agency within the meaning of Appellate Rule
[602 (a)(2)).*" Id.; Kol lodge. 757 P.2d at 1033.

-18- m 370S



goes fIPPIlIgatlQjn..A";hfl,., APA..,to,,gnlycrgity.af Al&afralg
gEIS-Vanga BU2£££dinas ImReralgglblv  circumscribe
ftypllglt.and lupllcit cghgtltutlgnalL and.gtatutory grants
ofm. .PPWitr. to t~_Unlygr.81tv_iB t,he area _of personnel
Banggeaflut?

An to thin iilasue, ve again refer to and adopt the

reasoning of Judge Serdahely in Aden v, J7nlverfllty_of Alaska. in

rejecting tho sane argument as the University makes in the case at

bar,

Judge Serdahely stated,

Nor does the Court find that the application
of the APA to Defendant®s grievance procedure
violates provisions of Alaska®s Constitution
establishing the University of Alaska and its
Board of Regents. Likewise, the Court is
unper6uaded that requiring Defendant to comply
with the APA 1in connection with its grievance
procedure constitutes unconstitutional or
impermissible interference with the 1internal
affairs or academic freedom of the University.
In this Court®"s view, the University's
academic freedom is strengthened, rather than
undermined, by the existence of a grievance
procedure for adverse employment decisions
which comports with the basic requirements of
the APA and due process. ultimately, if
pefendant seeks, to .be exempted from the
workings of the APA.- it must seek such remedy
from the Legislature., not_this__Court.

(Emphasis added).

3705
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I11. CONCLUSION

The judgment of the superior court 1S reversed and the

matter 1i1s remanded for further proceedings consistent with this

opinion.®
0J 11|A A
pursuant to Ap;>.vito Hu.*? 0-C35; and
(f) (1), ctturr.sy fe*a of cre
a-vardad to — ;
_ ind

DA oy Y

*v/™i'thb cr.-rt vintorr.ted va -»v;-r.tiad
Bc:atlay -

y ciir-sclion of
Datcd””™ X/ Deputy:

9. Our resolution of the appeal has made it unnecessary to

address any of the other 1issues and arguments raised by the
parties.

On remand, we suggest that it would not be inappropriate
for the grievance council to integrate the adjudicatory provisions
of the APA into its grievance procedures by following the hearing
procedures outlined by Judge Serdahely 1in his August 25, 1987
"Order Regarding Administrative Hearing,”" which was entered in the
Aden case.

s - 3703
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Ralph McGRATH and Don
Mohr, Appellants,

V.
UNIVERSITY OF ALASKA, Appellee.
No. S-3418.

Supreme Court of Alaska.
June 21, 1991

Following merger of state community
college system into 3tate university system,
professors filed grievance regarding tenure
status. The Superior Court, Third Judicial
District, Anchorage, Brian C. Shortell, J.,
affirmed university's determination that
Administrative Procedure Act was not ap-
plicable to grievance, and appeal was tak-
en. The Supreme Court, Rabinowitz, CJ.,
held that Alaska Administrative Procedure
Act was applicable to University of Alaska
employee grievance proceedings.

Reversed and remanded.

1. Administrative Law and Procedure
«b
Colleges and Universities
Alaska Administrative Procedure Act
was applicable to University of Alaska em-
ployee grievance proceedings; Act proce-
dures were not inconsistent with authority
of Regents to manage University. AS 44.-

62.330-44.62.650.

2. Administrative Law and Procedure
<=e441

Claims involving legislative as opposed

to adjudicative facts, are not controlled by

adjudicative provisions of Administrative

Procedure Act AS 44.62.330-14.62.650.

Robert A. Royce, Jermain, Dunnagan &
Owens, Anchorage for appellants.

Thomas P. Owens, Jr. and C. Ann Court-
ney, Owens & Turner, P.C., Anchorage,
William R. Kauffman, Fairbanks, for appel-
lee.
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Before RABINOWITZ, CJ.. and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.
. FACTS AND PROCEEDINGS

The University of Alaska ("University")
is a statewide institution which operates
both four-year universities and community
colleges. In 1987, the University under-
took a system-wide restructuring and elimi-
nated the separate administration of the
community colleges. Previously, the facul-
ty at the community colleges had been rep-
resented by the Alaska Community Col-
leges’ Federation of Teachers, Local 2404,
and covered by a collective bargaining
agreement This agreement had no rank
or tenure provisions. After the restructur-
ing, the community colleges’ faculty was
offered an opportunity to transfer to the
combined faculty of the University of Alas-
ka. In the combined faculty, the communi-
ty college faculty would not have union
representation and the employees would be
subject to the same rank and tenure sys-
tem as their colleagues at the University of
Alaska.

All members of the community colleges’
faculty were offered an opportunity to
transfer to the combined faculty, and all
but one accepted. The University's Board
of Regents adopted a policy “to provide the
guidelines for faculty appointment, tenure,
academic ranks, and salary for faculty in
the transition.” The policy provided that
former full-time community college faculty
with seven full years of service were eligi-
ble to receive tenure; those with four to six
years were eligible to receive two-year con-
tracts; and those with fewer yeare of ser-
vice were eligible to receive one-year con-
tracts. No former community college fac-
ulty member was offered a full-professor-
ship; the highest rank offered was associ-
ate professor.

Many community college faculty mem-
bers were dissatisfied with their rank and
tenure assignments. Associate Professor
Don Mohr, as a representative of the com-
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munity colleges’ faculty union, filed an in-
formal grievance on behalf of faculty mem-
bers who claimed that they were wrongly
denied tenure. Similarly, Associate Profes-
sor Ralph McGrath requested a change in
the rank assignments. Thereafter, the two
professors filed a formal grievance on be-
half of themselves and seventy-three other
former community college faculty mem-
bers.

At the time Mohr and McGrath filed their
initial complaints, the University of Alas-
ka's administration had not yet established
grievance procedures for the newly inte-
grated institution. The Anchorage campus
chancellor adopted an interim grievance
procedure, which mirrored the procedures
previously used by the Anchorage campus.
The chancellor then appointed an interim
grievance council (“council”) to implement
the interim procedures.

The council conducted a preliminary in-
vestigation and determined that a griev-
ance hearing should proceed. Additionally,
the council recommended that the Universi-
ty hold this formal grievance hearing in
accordance with the provisions of Alaska's
Administrative Procedure Act (“APA"), AS
44.62.330-.650.

However, the president of the University
rejected the council's recommendation that
the grievance be processed in accordance
with the APA. Instead, it was determined
that the grievance would be processed un-
der the Board of Regents’ Policy, see 04.-
04.01 (June 4, 1987), and the interim griev-
ance procedures. Under the Board of Re-
gents’ policy, the council was required to
recommend dismissal or hold a hearing on
the grievance within thirty days of its fil-
ing, and then forward a recommendation to
the chancellor for decision. The chancel-
lor’s decision was then appealable to the

president

I. Summary judgment was granted in this case
on the basis of stipulated facts and exhibits. De
NMOVOreview is the applicable standard of review
on an appeal from a grant of summary judg-—
ment. Kollodge v. Slate, 757 P.2d 1028. 1032
(Alaska 1988). There is no genuine issue of
material fact; rather, this appeal concerns statu—
tory interpretation, which involves our own in-

The council notified McGrath and Mohr
that it was ready to go forward with the
hearing and that procedures would not be
governed by the APA. Rather than pro-
ceeding with the hearing before the coun-
cil, McGrath and Mohr then filed a com-
plaint in superior court, seeking a declara-
tory judgment and mandatory injunction to
require the University to conduct the griev-
ance hearing under the APA. They con-
tended that the APA procedures were re-
quired and that the contemplated grievance
procedures denied them due process.

Thereafter, the plaintiffs and the Univer-
sity filed motions for summary judgment.
The superior court held that the APA did
not apply to the grievance proceedings in
the instant case.l

[I. DISCUSSION

A. Do the provision of the APA gov-
ern the grievance proceedings in
this case?

Article 8 of the APA deals with adminis-
trative adjudication. AS 44.62.330(a) pro-
vides, in part, that "[t]he procedure of the
state boards, commissions, and officers list-
ed in this subsection ... shall be conducted
under AS 44.62.330-44.62.630. This proce-
dure, including, but not limited to ... con-
duct of hearings ... shall be governed by
this chapter....” AS 44.62.330(aX45) lists
the University of Alaska as a covered enti-
ty, with the proviso "except to the extent
that its inclusion is inconsistent with the
provisions of AS 14.40."

McGrath and Mohr argue that AS 44.62.-
330(aX45) mandates that their grievances
be processed in accordance with procedures
called for by the APA. The University
advances numerous arguments in support
of the superior court's grant of summary
judgment and its holding that the APA is
inapplicable to the proceedings in question.5

dependent judgment. WAAller v Ridnardson, 757
P.2d 1036, 1039 n. 4 (Alaska 1988).

2. The University emphasizes that the superior
court reasoned, in part, as follows in reaching

its decision:
(1) AS 44.62.330(a)(45) requires the Universi—
ty to comply with the procedural require-
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More particularly, the University contends
that the legislative history of AS 44.62.-
330(a) demonstrates that the legislature
never intended to interfere with the Board
of Regenix' independent power to manage
and govern the internal affairs of the Uni-
versity; that the University's grievance
procedures are reasonable; that application
of the APA to the University’s grievance
proceedings would be inconsistent with AS
14.40; that the APA by its very nature
does not apply in the circumstances of this
case; that grievance procedures are not
“procedures™ within AS 44.62.330; that the
APA only applies to "adjudicative facts"
not to "legislative facts;" and that the
statutory framework governing personnel
matters for state agencies and other public
employees shows that the APA does not
apply to the University's grievance proce-
dures.

We have reviewed all of the University's
contentions listed above and conclude that
they should be rejected. Therefore, the
APA’s procedures must govern any griev-
ance hearings in the case at bar.

(i) Applicability of the APA

[1] As noted at the outset, AS 44.62.-
330-.630 governs the adjudicative proce-
dures of the University "except to the ex-
tent that its inclusion is inconsistent with
the provisions of AS 14.40.” AS 44.62.-
330(aK45). The University notes that un-
der AS 14.40.170(bXIl), the Board of Re-
gents may "adopt reasonable rules, orders
and plans ... for the good government of
the university ”  The University then
argues that since its rules governing griev-
ance procedures are reasonable, an applica-
tion of the APA procedures to its grievance
proceedings would be inconsistent with the
authority of tha Board to manage the Uni-

1

J n tJOlL?_Yh
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versity. More specifically, the University
contends that the APA procedures are in-
consistent with AS 14.40 because they are
more extensive and costly than its own
reasonable grievance procedures, and
therefore they are precluded under AS 44.-

62.330(aX45).

We think these contentions are adequate-
ly and correctly answered by Judge Ser-
dahely's opinion Ad¢n v, University of
blaska, Wo. 3AN-85-17179 Civil (Alaska
Super., Feb. 2, 1987). In rejecting conten-
tions similar to those advanced by the Uni-
versity in the instant case, Judge Serdahely
held the following:

The Court concludes that AS 44.62.330 ¢!
§¢(. does apply to Defendant University
of Alaska and that Defendant's griev-
ance proceedings must comply with the
provisions of such Act

In so ruling, the Court notes that on its
face, the APA applies to Defendant Uni-
versity of Alaska. AS 44.62.330(45) [sic]
expressly provides that the provisions of
the Act apply to the “University of Alas-
ka, except to the extent that its inclusion
is inconsistent with the provisions of AS
14.40.” Having reviewed the provisions
of AS 14.40, particularly including the
powers and duties of the University
President as defined in AS 14.40.-
210-.220, the Court concludes that there
is nothing inconsistent between such pro-
visions and the APA. Clearly, the Presi-
dent's power to appoint professors and
assistants, and to define and supervise
the duties of such persons, are not incon-
sistent with the APA hearing procedure
which is designed to guarantee due pro-
cess to persons adversely affected by
administrative action, such as adverse
employment or personnel action.

’s A
f HTecen

14.40.t70(bXI).
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(i) Does the APA govern intra-agency
adjudications, such os employee
grievance hearings?

Three arguments advanced by the Uni-
versity of Alaska converge here. The Uni-
versity contends that the statutory frame-
work governing personnel matters for
state agencies and public employees shows
that the APA does not apply to University
grievance proceedings; that grievance pro-
cedures are not procedures within AS 44.-
62.330; and that the APA applies only to
adjudicative facts, not legislative facts.

The University correctly observes that
the State Personnel Act, AS 39.25.010-.220,
"governs personnel matters for all state
employees in non-exempt service posi-
tions.” AS 39.25.090. Neither those state
employees in non-exempt service positions
nor state employees covered by the Public
Employment Relations Act ("PERA”), AS
23.40.070-.260, are covered by the APA
procedures when grievance proceedings are
implicated.3 Therefore, the University con-
cludes that the "the Legislature intended
University employees to have only the
same rights as state and other public em-
ployees in personnel matters ”

University employees, however, are ex-
empt from the State Personnel Act AS
39.25.110(5). Thus, they do not receive the
protection of grievance rules promulgated
by the Director of Personnel under AS

39.25.150(16). Consequently, the exclusion
of other state personnel from the APA
does not, in our view, conclusively demon-
strate that University personnel should be
similarly excluded.

3. The personnel division of the Department of
Administration administers the State Personnel
Act AS 39.25.030. The labor relations agency
administers PERA. AS 23.40.090; AS 23.40.170.
Neither of these agencies are enumerated under
the APA AS 44.62.330(a). However, hearings
conducted pursuant to either of these statutes
contain considerable procedural protections.
See AS 39J5.170-.176; 2 AAC 10.400-.440.
PERA applies to the University when the Uni—
versity has a collective bargaining agreement.
See Alaska Conmrunity Colleges Fedn of Teach
ersv. University of Alaska, 669 P.2d 1299 (Alaska
1983). Hearings conducted under that agree—
ment would be conducted pursuant to 2 AAC
10.400-.440. The University concludes that
where no collective bargaining agreement ex-

UNIVERSITY OF ALASKA
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The University relies on two statutes in
support of its argument that intra-agency
grievance proceedings are not the type of
proceedings meant to be included within
AS 44.62.330. First, the APA’s definition
of "regulation" excludes anything which
"relates only to the internal management
of a state agency." AS 44.62.640(a)(3).
Second, the State Personnel Act establishes
procedures for amendment of personnel
rules affecting non-exempt state employ-
ees. AS 39.25.140. Subsection (e) of this
section states, "[t]he rules adopted under
this chapter relate to the internal manage-
ment of state agencies and their adoption is
not subject to the Administrative Proce-
dure Act." While the State Personnel Act
does not apply *o University employees, the
University argues, by analogy, that a blan-
ket legislative intent exists not to have the
APA apply to employment matters.

We believe these arguments are funda-
mentally flawed. Both statutes refer to
the application of the APA to an agency's
rulemaking authority, i.e. the adoption of
rules. Neither statute applies to an agen-
cy's adjudicatory functions. If adjudica-
tion and rulemaking were coextensive,
these statutes would be controlling here.
However, the two functions differ signifi-
cantly. Rulemaking procedures are de-
signed to ensure a fair and open adoption
of policy; adjudication procedures are in-
tended to ensure a fair application of policy
to parties.4 Thus, the fact that rulemaking
procedures do not apply to internal person-
nel rules does not indicate that the protec-
tions of the APA's adjudicatory procedures

ists, hearings should be conducted pursuant to
internal policy. We think a more logical con—
clusion is that where no collective bargaining
agreement exists, hearings should be conducted
pursuant to the APA

4. Ssee Widersham v State, Conmrercial Hsheries
Btry Gortnn, 680 P.2d 1135, 1139. 1143-44
(Alaska 1984). See also R. Cass & C. Diver,
Administrative Law 325 (1987) (“There is no
doubt, however, that the procedures requisite
for decisions addressing many members of an
affected class on grounds generally applicable
classwide are minimal in comparison to the
procedures constitutionally required for individ—
ualized determinations.").
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are inapplicable to individual personnel de-
cisions.

The APA outlines the manner in which a
hearing "to determine whether a right, au-
thority, license or privilege should be re-
voked, suspended, limited, or conditioned"
is initiated. AS 44.62.360. It similarly in-
forms as to how a hearing "to dstermii'c
whether a right, authority, license or pn*ri-
lege should be granted, issued or rene ved"
is initiated. AS 44.62.370. From ;hese
provisions, the University concludes that
the APA only covers hearings which con-
cern rights, authorities, licenses, and privi-
leges, and that this does not include “intra-
agency personnel matters." In support of
this argument, the University cites cases
from other jurisdictions, holding that their
respective administrative procedure acts
are inapplicable to agency personnel deci-
sions.1

The University further contends that the
APA adjudication procedures are inapplica-
ble because McGrath is not grieving “adju-

5. In Abranson v Boaid oi Regerts, Univ. of
Hawnali, 548 P.2d 253 (Hawaii 1976), the plain—
tiff who was denied tenure and sued asserted, in
part, a denial of her rights under the Hawaii
APA. Id at 255. This portion of her claim was
rejected because the coverage of that act was
limited to "‘a proceeding in which the legal
rights, duties or privileges of specific parlies are
required by law to be determined after an op—
portunity for agency hearing.*" Id at 263. ACG
cord Klein v. State Bd of BEduc., 547 SoJd 549,
351-52 (Ala.Civ.App.1988), cat, queshed by Ex
parte Klein 547 So.2d 554 (Ala. 1989). However,
Alaska’s APA has no such limitation. Therefore,
this authority is not on point here.

The University of Alaska interprets McCarrey
V. Commissioner of Natural Resources, 526 P.2d
1353 (Alaska 1974), as holding that "the APA
applies only where a particular agency statute
provides for a hearing and adjudication.*' This,
however, overstates the holding. The APA’s ad—
judicatory chapter only includes the “Division of
Lands under Alaska Land Act wWhere gpplicable.””
AS 44.62)30(aX9) (emphasis added). The land
act gave the commissioner discretion to termi—
nate grazing leases; hence, we held that applica—
tion of the APA was not required. MCarrey,
526 PJd at 1356. Where not similarly limited,
however, the APA would apply across the board.
MoCarrey quotes from the federal APA, which,
like the Hawaii APA, is limited to cases where
“adjudication [is] required by statute to be de—
termined on the record after opportunity for an
agency hearing.” 526 P.2d at 1356 n. 17 (quot—
ing 5 U.S.C.A. § 554 (1967)). Alaska*s APA as it
applies to the University has no such limitation:

813 PACIFIC REPORTER, 2d SERIES

dicative facta,” but rather "legialative
facta.” Aa one court explained, "agencies
employ rulemaking procedures to resolve
broad policy questions affecting many par-
ties and turning on issues of ‘legislative
fact.' Adjudicatory hearing procedures are
used in individual cases where the outcome
is dependent on the resolution of particular
adjudicative facts." ™ [1dependent Bank-
ers Ass'n ot Georgia p Board of Gover
nors of Fed, Reserve §ys., 516 F.2d 1208,

1215 (D.C.Cir.1975).%

The limitation of administrative adjudica-
tory hearings to adjudicatory facta is not
made explicit in the APA.T Nevertheless,
the distinction has been recognized. §¢¢
Wickersham v, State, Commercial Figher-
s Entry Comm'n, 680 P.2d 1135, 1143-47
(Alaska 1984) (refusing to apply the more
relaxed public notice requirements of rule-
making procedures to adjudicatory proce-
dures which involve individual rights). The
structure of the APA, which establishes
separate procedures for rulemaking and

indeed, it specifically applies “notwithstanding
similar provisions in the statutes dealing with
the state boards, commissions, and officers list—
ed.” AS 44.62.330(a). Thus, the fact that the
adjudicatory provisions of the APA do not apply
to termination of a grazing lease does not dic—
tate that they are inapplicable to University of
Alaska grievance procedures.

6. In Independent Barkers, the United States

Court of Appeals for the District of Columbia
Circuit adopted the following distinction:

Adjudicative facts are the facts about the par—
ties and their activities, businesses, and prop-—
erties. Adjudicative facts usually answer the
questions of who did what, where, when,
how, why, with what motive or intent; adjudi—
cative facts sre roughly the kind of facts that
go to ajury in a jury case. Legislative fans
do not usually concern the immediate parties
but are general facts which help the tribunal
decide questions of law and policy and discre—
tion.

516 F.2d at 1215 n. 26 (quoting 1 K. Dauvis.

Adminisrative Law Tregtiss § 7.02 at 413

(1958)).

7. CE cCcalifornia Code. Government Code
88§ 11000-11529 at § 11500(f) (West 1980).
which defines “adjudicatory hearing” to mean
"a state agency hearing which involves the per—
sonal or propeny rights of an individual, the
granting or revocation of an individual's license,
or the resolution of an issue penaining to an
individual
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adjudications, suggests that Alaska has im-
plicitly limited adjudicative functions to ad-
judicatory facts and rulemaking functions
"i legislative facts. (0N [4It AS 44.62-
010-.320 Il I AS 44.62.330-.630. $¢¢ 150
AS 44.62.640(aK3) (defining regulation).
Further, the distinction is one which must
be made in order to determine whether an
administrative entity has made an adjudica-
tory decision for purposes of Appellate
Rule 602(a)(2). S¢¢ Kollodge v. State, 757
P.2d 1028, 1033 (Alaska 1988); B llard 1.
S1ith, 628 P.2d 918, 920 (Alaska 1981). Fi-
nally, the bifurcation of administrative
functions along the legislative/adjudicative
facts distinction is recognized in both feder-
al and other state courts.®

The formal grievance complaint filed by
both McGrath and Mohr does not explicitly
distinguish between legislative facts and
administrative facts. The grievance com-
plaint alleges “[inappropriate placement of
former community college faculty in
rank Inappropriate denial 0f, tenure
for certain former community college facul-
ty Discriminatory treatment by UA
administration against grievants.”

[2J Upon remand, it will be left to the
parties and the grievance council to iden-
tify any claims of McGrath and Mobhr in-
volving legislative facts, as such issues are
not controlled by the adjudicative provi-
sions of the APA.

As to this issue, we again refer to and
adopt Um reasoning of Judge Serdahely in

s « DA A Tretice

Kollodce. .

Raen v University ofAlaska.  In reject-
ing the same argument as the University
makes in the case at bar, Judge Serdahely
stated,

Nor does the Court find that the applica-
tion of the APA to Defendant's griev-
ance procedure violates provisions of
Alaska’3 Constitution establishing the
University of Alaska and its Board of
Regents. Likewise, the Court is unper-
suaded that requiring Defendant to com-
ply with the APA in connection with its
grievance procedure constitutes unconsti-
tutional or impermissible interference
with the internal affairs or academic
freedom of the University. In this
Court's view, the University's academic
freedom is strengthened, rather than un-
dermined, by the existence of a grievance
procedure for adverse employment deci-
sions which comports with the basic re-
quirements of the APA and due process.
Ultimately, if Defendant seeks to be
penpted from the wor ngs 0 the
APA, 0t moust eek sueh reme dyfr I
the Legislature, ot this Court

(Emphasis added).

k |
It
(

I1l.  CONCLUSION

The judgment of the superior court is
REVERSED and the matter is REMAND-
ED for further proceedings consistent with
this opinion.®
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April 2, 1992

Honorable Rick Halford, Chair
Honorable Pat Rodey, Vice Chair
Honorable Virginia Collins
Honorable Steve Frank

Honorable Al Adams

Senate Judiciary Committee:

As an employee with the University of Alaska, Anchorage campus, |
urge you to vote no on SB 441, This bill would exempt all
University of Alaska employees from the protection of the
Administrative Procedures Act.

The State Supreme Court unanimously ruled that the University must
adhere to the Administrative Procedures Act. I feel this bill is
an attempt by the University to circumvent the Supreme Court
Ruling. I also feel | have the right to be protected under the APA

as are all other state employees.

Thank you for considering my views on this issue.
Sincerely,

Art Schneider

Box 458
Girdwood, AK 99587



**APEAlAFT | élr%%ifgygeusbnﬁ?ssociation APEA/AFT

Federation of Public Employees AFL-CIO0
340 N. Franklin, Juneau, AK 99801 (907) 586-2334 FAX: 463-4980

TESTIMONY BEFORE THE
ALASKA STATE SENATE JUDICIARY COMMITTEE
March 31, 1992

Honored Members of the Senate Judiciary Committee:

APEA strongly opposes SB 441.

The Administrative Procedures Act was created by the legislature
for the purpose of ensuring due process to persons adversely
affected by administrative action, such as adverse employment or
personnel actions. With SB 441, the Governor 1is suggesting that
the University of Alaska be permitted to disregard these due pro—
cess concerns. No justifiable policy reason has been presented
for departing from the same set of rules the rest of the State

follows.

When the state community college system merged into the state
university system, the Alaska Supreme Court addressed the issue of
the applicability of the APA to a grievance brought by community
college instructors in McGrath v. University of Alaska, 813 P.2d
1370 (Alaska 1991). The Supreme Court held that the use of the APA
was appropriate and, 1in fact, "... the University"s academic free—
dom is strengthened, rather than undermined, by the existence of a
grievance procedure for adverse employment decisions which comports
with the basic requirements of the APA and due process.”

Please do not permit the undoing of this well reasoned decision.
Vote against SB 441.

Sincerely,

Southeast Regional Manager

Fairbanks Field Olflce Anchorage Field Office Juneau Field Office

825 College Road 833 Gambell Street, Suite A 340 N. Franklin St,

Fairbanks, AK 99701 Anchorage, AK 99501 Juneau, AK 99801
Telephone: (907) 456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-2334

FAX: (907) 456-7478 FAX: (907) 277-4588 FAX: (907) 463-4980



31 March 1992
ATTN: Alaska Senate Judiciary Committee

SUBJ: SENATE BILL 441 - A bill to exempt the University of
Alaska from certain provisions of the Alaska
Administrative Procedures Act

We the undersigned faculty members of the University of Alaska
Southeast Ketchikan Campus, would like to take this opportunity
to express our objection to granting the University of Alaska any
exemption to the Alaska Administrative Procedures Act.

The University would have you believe that the Administrative
Procedures Act 1imposes an unreasonable financial burden on the
University. On the contrary, we feel that the modest :ost of
compliance is a very small price to pay for ensuring University
employees the protections of due process.

The committee should also be aware that the Regional Faculty
Senate of the University of Alaska Southeast, representing over
fifty full-time faculty members, voted unanimous opposition to
the proposed exemption *n Friday, 27 March 1992,

Respectfully:

7-TA . |

{taf A

Members of the Faculty,
Ketchikan Campus
University of Alaska Southeast.

KZAi* " [ 1si) -Asm L - [frjf
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To: Kick Cook
Senate Judiciary Committee

The following refioluclon was puoned by unanimous vote, at the regular
meeting of the Faculty Senate of the University of Alaska Southeast

on Friday, March 27, 1992

Wallace M. Olson
President-elect

Faculty Senate

University of Alaska Southeast

RESOLUTION

It has come to our attention that the administration of University
of Alaska, through the Governor®s Office, has requested the
introduction of a bill to exempt the University from the
administrative abjudication provisions of the Administrative
Procedure Act. The Faculty Senate of the University of Alaska
Southeast categorically opposes such an action, and has passed the
following resolution.

"WHEREAS the University of Alaska is currently bound by the
abjudication provisions of the Administrative Procedure Act,

VHEREAS the Act provides an equitable venue for resolution of
disputes,

WHEREAS the exemption of the University from the Act®s abjudication
provisions would substantially disadvantage appellants in
challenging University policies, procedures and decisions,

3E IT RESOLVED that the Faculty Senate of the University of Alaska
Southeast categorically opposes any legislation which would grant
the University exemption from said provisions of the Administrative
Procedure Act, and calls on all members of the Alaska State
Legislature to reject the attempt by the University to diminish the
appellant rights of its employees."

Sincerely,

Michael Baran

President, UAS Faculty Senate






FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO.

Revision Data: , Department Affected Department of Law
Title: "An Act relating to the talcing of BRU: Legal Services

fish and eame for subsistence..." Component: Operations

Sponsor: Request of the Governor

Requestor: Governor®"s Office COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: [Thousands of Doiars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 "FY 9
PERSONAL SERVICES 85.0 85.C 85.C 45.0 45.0
TRAVEL 5.0 5.d 5.d 3.0 3.0
CONTRACTUAL 17.6 17.6 17.6 12.6 12.6
SUPPLIES 2.4 2.4) l.L 2.4 2.4
EQUIPMENT 6.5 1
LAND & STRUCTURES ! 1
GRANTS. CLAIMS 1
MISCELLANEOUS
TOTAL OPERATING 116.5 110.c 110. C 63.0 63.0
CAPITAL
REVENUE

FUND SOURCE:

FUNDING: (Thousands of Doiars)

GENERAL FUND 116.5 110 .c 110.0
FEDERAL FUNDS ~
OTHER
FUND SOURCE:
TOTAL 1
POSITIONS:
FULL-TIME 1.0 1 i.ol i.ol
PART-TIME 1 1 1
| TEMPORARY
Estimate of current year imooct:
ANALYSIS: (Attach a separate page if necessary.)
Please see the attached anaivsis.
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Propared 3y: Richard 1. Pegues, .yire.ccor Phono:
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Agency: Department of Law
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

This bill provides a broad statutory framework that gives
subsistence use of fish and game a preference over other
consumptive uses of the state®s fish and game resources. The bill
establishes subsistence dependence standards, defines several terms
that have been subject to litigation, and provides a vrational
scheme for determining those Alaskans whose reliance upon fish and
game for subsistence purposes 1is actual and substantial. The bill
also directs the Department of Fish and Game and the Boards of Fish
and Game to take affirmative action in situations where a stock or
population is not sufficient to provide for both subsistence and
nonsubsistence uses, and to formulate plans for recovery of the
resource sufficient to provide for all users, 1if possible.

The bill wuses individual eligibility requirements to
determine qualification for the subsistence preference. While the
bill uses community characteristics to determine the paperwork
requirements for qualification, an individual®s demonstrated actual
and substantial reliance on fish and game in the last twelve months
is what determines ultimate qualification as a preferred

subsistence user. Urban residents who meet the requirements will
also be preferred users. This 1is an abrupt departure from the
state®™s previous (rural versus urban) attempts to provide a
subsistence preference. Furthermore, the bill represents a fair

and manageable way of complying with the spirit of ANILCA, without
violating special provisions 1in Alaska®s constitution requiring
equal access to ~fish and game and management according to the
sustained yield principle.

3ecause of the controversies that have surrounded and
continue to surround subsistence, this bill will be vigorously
challenged in court 1if it 1is enacted. Although the bill will
eliminate many uncertainties that currently involve subsistence,
the bill will have a significant, ongoing fiscal 1impact on the
Department of Law over the first four of five years of

implementation. That 1is because the department must defend the
bill against court challenges, assist the Boards of Fisheries and
Game in drafting, and then reviewing, a substantial body of

evolving regulations, and also advise and defend the Department of
Fish and Game in disputes resulting from adverse preference
qualification determinations. Consequently, the Department of Law
will require the additional services of an attorney.

page 2 of
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Implementation of the subsistence preference law will
require the full-time services of an attorney to handle:
(1) court chalklenges of the law; (2) drafting and
reviewing of a substantial body of regulations; and (3)
representation of ADFMJ and the Fish and Game Hoards In
disputes resulting from adverse preference qualification
determinations. All of this work will require Journey-

level services of an Attorney IV.
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FISCAL NOTE
STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Fish and Game
Title: An Act relating to the taking BRU: Subsistence
.of fish and name for subsistence Component: Subsistence

Sponsor: Rules Committee

Requestor: COMPONENT SERIAL NO. 4 8 3
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 229.9 222.4 218.4 193.8 200.3 206.3
SERVICES
TRAVEL 8.5 7.5 6.5 5.5 5.5 5.5
CONTRACTUAL 27.5 -25.5 23.5 22.0 22.0 22 0 |
SUPPLIES 2.5 2.5 2.5 2.5 2.5 2.5
EQUIPMENT 17.0 3.0 3.0 2.5 2.5 2.5
LAND &

STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS :
TOTAL OPERATING 285.4 260.9 253.9 226.3 232.8 239.3

N

CAPITAL 0 0 0 0 0 0

REVENUE FUND

SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 285.4 260.9 253.9 226.2 Ki2.¢ 229 2
=EDERAL FUNDS 1

OTHER FUND !

SOURCE: 1 1

TOTAL 285.4 260.9 253.9 226.3 232.3 229.3
POSITIONS:

FULL-TIME 3.0 3.0 3.0 3.0 3.0 2.
=AR7-TIME 2.0 3.0 2.0 1.0 1.0 -8
mTEMPORARY

Estimate of current year impact: No impact in FY 92
ANALYSIS: (Attach a separate page if necessary.) See attached analysis.

Prepared By: Robert Bosworth Director Phone: 465-4 1A7
Division: Division of Subsistence Date:  2720°9:

Approved by Commissioner: I

Agency: Department of Fish and Game Date: -A-

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, CH8/0BR, Gov. Lcgis. OSC., S Impacted Agcncy(ics).
Rev 10/7/91 Page 1 of J__

FISH AND GAME FISCAL NOTE
SUBSISTENCE



FISCAL NQTF ANALYSIS: Division of Subsistence
Development of a Subsistence Permitting Program:

OVERVIEW:

The Governor's subsistence bill creates a new system by which subsistence qualification criteria are
applied to individual applicants in the urbanized areas of Alaska, and in some smaller communities where
the economy is not based on subsistence. This individual application system is expected to draw in excess
of 10,000 applicants in the first year or two, and a lesser number of applicants thereafter. Implementation
of the proposed subsistence permitting program is anticipated to have a cost of S235.378 for the first year.
FY 93. By FY 98, the cost is expected to have dropped to $239,342 as the permitting system assumes
a normal regulatory presence and acceptance. A subsistence application program staff, with initial support
from other Division of Subsistence staff, will have responsibility for the preparation, distribution, scoring,
and issuing of subsistence permits. In addition, the staff will review applications for completeness ar.J
accuracy, evaluate responses, and hold findings of fact in disagreements involving issuance of permits.

PROCESS:
The unit charged with issuing subsistence permits will consist of a core of four individuals: a hearing

officer, an analyst/programmer, 3 data processing clerk, and a clerk typist. Duties of the start relate to
two primary functions. (1) the mechanics of issuing permits and (21 the rectification of disagreements
The issuance of permits requires the design and printing of applications, a distribution system to provide
the public with ready access to the applications, a means to rapidly evaluate applications, and issue
permits to qualified applicants. The rectification of disagreements over the issuance of permits requires
a systematic process in which applicants have adequate recourse to resolving disputes prior to seeking
judicial relief.

To provide the applicant with the greatest oppominity of receiving the benefits to which they are entitled,
the permitting system provides a series of safe guards. Tne oversight process begins with receipt or' the
application and its initial review. Applications lacking vital information or incomplete responses will he
returned with letters of explanation. Applicants who do not receive a permit as confirmation or meermg
tne subsistence criteria wiii receive notification of their rejection and the opportunity to nr. vice .u:co:«
support to their claim of subsistence priority. If the unsuccessful applicant provides additional <urpt
the application will be re-evaiuaced and the applicant informed of the results. Should tne applicant s:h!
he rejected, they may seek an appearance before the hearing officer in order to determine the facts of the
case. If the hearing officer still decides against the applicant, the applicant can appeal to tr.e
Commissioner of Fish and Game. In the event the Commissioner affirms the original denial, the decision
would be final for the Department and the applicant could appeal to the state Superior Court.

CORE STAFFING;

Hearing Officer: The hearing officer fHO) is a range 21 employee with responsibilities for determining
findings of facts. This position will design and implement the necessary procedures to see that the intent
of the legislation is met and that applicants who are denied a subsistence permit are assured of .hie
process. Tne position receives clerical support from the clerk typist position and investigative supp.-r:
from the analyst programmer position.

Analyst Programmer Ill: The analyst programmer (A/P 1IH is a range 17 with responsibilities for tne
Jesign of the application, creation of the necessary data management procedures and programs, and :.n;



collection of administrative information relevant to the applicant. Using hunting license and permit
information within the Department of Fish and Game, the programmer will provide the hearing officer
with data relevant to applications in dispute. The position will also undertake a random review of
successful awardee to ensure that the system is meeting its objective of providing a subsistence priority
to qualified applicants. 'Hie analyst/programmer will have co-responsibility with the hearing officer for
preparation of documentation on applicant cases. The position will provide immediate supervision of the
data processing clerk mid those functions of clerk exclusive of the hearing process.

Data Processing Clerk II: The data processing clerk Il (DPC Il) is a range 9 with responsibilities for the
accurate review and entry of information provided by the applicant. Following data entry, the position
will archive all materials in accordance with administrative procedures. As required, the data processing
clerk will provide support for the distribution of applications and permits.

Clerk 1lI: The clerk Il is a range 9 with responsibilities for maintaining administrative functions of the
unit, responding to public inquiries, and facilitating the activities of the hearing officer through the
recording and preparation of transcripts of all hearings.

SUPPORT STAFF:

During the initial years of the program, the unit will draw upon some staff resources of the Division of
Subsistence. The Division's current research director and AP IV will develop and analyze options for
the subsistence application and scoring system for presentation to the Boards of Fisheries and Game, who
are authorized in the bill to finalize the application and scoring system. These and other support functions
will be subsumed within the Division's current budget. Subsistence Resource Specialist (SRSi Its and
clerical staff will provide regional support in facilitating the public's awareness of the process and
responding to inquiries of local residents. In the first year, eight months of SRS support is provided.
This drops to four months in the second year, and a single month in the third year. After the third year,
the permitting process will involve only the core, four-member staff.

BUDGET—Division of Subsistence:

FY 93

The initial budget provides for three full time employees: the analyst/programmer Ill. the data rr.’cessmc
clerk 1. and the clerk Ill. This group will prepare and distribute the application forms, respond to pi:m:c
inquiries, and score the applications received. The hearing officer will be brought onto staff immediately
prior to the receipt of applications. With the subsistence permitting unit based in Anchorage, additional
regional support to respond to public inquiries will be provided by subsistence resource specialists iSRS

and clerical staff (C IIl) in other regions of the state. Funding in the amount of four months each >
provided for each of the two employee classes. Total personnel costs are projected at S22Q.S~<

A travel budget of S3.500 provides opportunities for program outreach in affected portions of the state
and the appearance of the hearing officer for hearings as required.

Contractual services for the printing and distribution of applications, permits, and other corresr "Jen;.-
and communications totals S27.500. Total contractual expenses are S3",300.



Providing for office expendibles will entail S2.500 per year. The creation of a new organization requires
the acquisition of the necessary equipment and furniture to allow the staff to perform their required
functions. Seventeen thousand dollars ($17,000) is designated to meet this one-time need for eciuipment.

The total budget for the first year of operation is $300,378,

FY 94:

Staff expenses during the second year decline to $222,416 as the additional SRS and clerical support is
reduced. An additional S3,000 reduction occurs for lines 200 and 300 (travel and services) as the number
of applicants declines. Equipment expenses decline to $3,000. The total cost of implementing the
program in the second year is $260,916, a reduction of over 8% from the previous year.

FY 95:

Further personnel savings accrue during the third year as outside support is reduced to a single month of
SRS time. Travel and services decline by an additional S3,000. Supplies and equipment expenses are
unchanged from the previous year. The total cost of program implementation in the third year is
S$253,921, a reduction of 2.5% from die previous year.

FY 96:
The third year is projected to show a decline of nearly $25,000 in personnel costs from the previous year

as outside assistance is eliminated and the hearing officer position reduced to half-time as tne need for
additional rectification declines. Supplies and services decline by another S2.500. The totai program cos:
for the year is S226.315, a 10% 'meduction from the prior year.

FY 97 and FY 98:

No additional personnel savings are projected as the program is managed by three and a half full ::me
employees. All other expenditures remain stable. In FY 97, the budget is $232.52S. and in FY 9S .
$239.342. The modest increment is due to personnel longevity charges.



FISCAL NOTE
STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Fish and Game
Title: An Act relating to the taking BRU: Boards
of fish and name for subsistence Component: Board Services

Sponsor: Rules Committee

Requestor: COMPONENT SERIAL NO. 1 2 0 4
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 9.0 9.4 8-.0 3.0 3.0 3.0
SERVICES
TRAVEL 180.0 187.5 160 0 85.0 85.0 35.0
CONTRACTUAL 90.0 93.5 90.0 37.0 37.0 37.0
SUPPLIES 1.8 1.9 1.6 5 9 9
EQUIPMENT 0
LAND & 0
STRUCTURES
GRANTS, CLAIMS 0
MISCELLANEOUS 0
TOTAL OPERATING FFs 292.3(’) 259.6 125.5 1255 128.(5)

o
CAPITAL 0 0 0 0 0 0

REVENUE FUND

SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 280.8 292.3 259.6 1255 125.5 125.5
=EDERAL FUNDS I I I I I

OTHER FUND
SOURCE:

| TOTAL 230.8 292.3 259.6 125.5 125.5 125.5

POSITIONS:

FULL-TIME I I |
"RT-TIME I I I I
TEMPORARY I | I

Estimate of current year impact: _
ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Laird Jones ‘X (Sm Phone: 465-41 10

Division:  Division of Boards Date:  2/20/92

Approved by Commissioner. <A T 21- .,

Agency: Department of Fish and Game Date: -* A N~4~ T -
Dittributton (by prapsrarl: Lag An. Logislativa Sponsor, Ryque*tor, OVBCBR Cov. Legii. OSC. S Inpacted Agencytiojl.

Rav 10/7/91 Poox 1 of 3
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DIVISION OF BOARDS
FISCAL NOTE FOR SUBSISTENCE BILL

ANALYSIS

The Board of Fisheries and the Board of Game meeting individually
and together as the Joint Board would require approximately seventy
days of meetings over a three year period to implement the new

subsistence bill. In future years, the new bill would add
approximately ten days to the overall board schedule. This
estimate 1is based on board consideration of rural designations and
customary and traditional use during the 1980s. It is important to

note that since 1989 both boards have deferred most proposals
dealing with subsistence in anticipation of legislation that would
allow for a defensible approach to proposals. Over this same time
period there have been reductions in the Division of Boards budget
that have reduced the capability of the boards to meet. With the
advent of new.subsisten.ee legislation, the boards will have to deal
with subsistence issues as well as maintaining a full workload 1in
other regulatory areas.

The items in the proposed legislation requiring the greatest effort
on the part of the boards, in descending order, are:

(&D) "The boards shall by regulation, jointly identify and

delineate areas of the state, utilizing game management unit,

portion of game management unit, or community, as follows:
(1) areas where the human population of each community 1is
less than 2,500 and where dependence upon subsistence 1is
a principal characteristic of the economy, culture, and
way of 1life of the area, and that are not part of an
urban area.
(2) communities where the human population 1is 2,500 to
7,000 and where dependence upon subsistence is a
principal characteristic of the economy,culcure, and way
of life of the community, and that are not part of an
urban area." 20 DAYS

2 "Upon receipt of recommendations from the commissioner,
the Boards of Fish and Game shall identify the fish stocks and
game populations, or portions of stocks or populations, that
are customarily and traditionally used for subsistence 1in the
areas and communities of the state identified by the boards
under (e)(1) and (e)(2) of this section.” 40 DAYS

) "Upon receipt of a recommendation from the commissioner,
the boards shall, by regulation, adopt procedures by which the
commissioner shall determine the qualification of subsistence
users to subsistence hunt and fish 1in a specific subsistence
use area." 10 DAYS



Boards Division - fiscal note for subsistence
COSTS - FY93

Personal Services:
overtime for existing staff

Travel:
travel and per diem for board members,

Boards staff, and advisory committee
meetings

Contractual:
meeting space, printing and postage for
proposal books, telephone and legal
notice of meetings

Supplies:
office supplies
TOTAL
COSTS - FY9%4:
Personal Services
Travel
Contractual
Supplies
TOTAL
COSTS - FY95:
Personal Services
Travel
Contractual
Supplies
TOTAL

COSTS - FUTURE YEARS

Personal Services
Travel
Contractual
Supplies

TOTAL

page 2
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FISCAL NOTE

STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION
Revision Date: Department Affected: Pnhlir safet
Title:  ,,r.An Act relating m.the taking at. BRU:  Fish & Wildlife Protection

fish and game for subsistence. Component:

Sponsor:  Bulns_
Requestor: Liovernor

Enforcement & ISU._

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation net included)

OPERATING FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL '
SUPPLIES
EQUIPMENT
L4ND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0

CAPITAL 0 0

REVENUE 0 0
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 0 0
POSITIONS:

1 FULL-TIME 1 0 1
I PART-TIME 0 1
TEMPORARY 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated.

Prepared By: Captain Cnnrarf G. Seihei

FY 95

FY 96 FY 97

Division: Fish & Wildlife ProtV.minn

Approved by Commissioner:

Agency: Departmentof Pnhlir: Safety ~~

Date:

Phone: -as-

Richard L. Burton

Date:

Diatribution (by proparorl: Le

Rv PUBLIC SAFETY FISCAL NOTE
FISH AND WILDLIFE PROTECTION

Impeded Agencvliea).

FY 98



Thursday. March 5. 1992

The Governor gave a brief statement concerning SB 443. Main points
included the Subsistence Advisory Council members, the direction
they took and the direction he wants the Legislature to take. He
stressed that this piece of legislation is not the ideal piece for any
one group or person but it is legislation which protects the resources,
the interests of every group and can pass.

Senator Adams asked if the AFN could make a remark. Senator Jones
declined stating they were not taking testimony today. Senator
Adams then asked if he could make a statement. Senator Jones
okay'd and Adams proceeded to read AFN’s position himself.

McKie Campbell went through the bill section by section with the
committee.

Friday. March 6. 1992

The Resources committee met without a quorum. Campbell
continued through the bill.

Saturday. March 7. 1992

Today was the beginning of public testimony. Below are the
comments.

Julie Kitka, Anchorage, AFN President
does not support the bill
wants long term protection for survival of their people
does supports state getting management back of its resources
needs amended constitution
the guarantee to rural is less than the current Federal policy
protection by exemption of certain species
does not like individual qualifications
the F & G Board has too much power

Don Mitchell, Anchorage, Attorney
if bill passes we’d be in our current situation still
not constitutional, conflicts w/ McDowell



no Attorney General comments or overview of this bill
Dick Bishop, Fairbanks, AK Outdoor Council

will monitor however

preference to place of residency is unfair
bill does not protect resources

opposes any constitutional amendment
unconstitutional

Mike Swenson, Sitka
supports the bill
meed to get management back to Alaska

Pete Schaffer, Kotzebue
Opposes (creates bureaucratic nightmare)

Benny Nageak, Barrow, Eskimo Walrus Committee
opposes the bill
Must amend the constitution

George Yaska, Fairbanks, Dir. of Wildlife and Parks
opposes bill
too much power to the board
presumption of living in a rural area in too broad

Robin Samuelson, Dillingham
opposes bill
too broad & political
pg. 7(i) - where are you going to find a commissioner that will
take this on. One shouldn't have such discretionary power.

Grace Johnson, Nome
the bill will be okay with a few changes
prefers a constitutional amendment

Marvin Clark,
wait for the court ruling
equal opportunity of all

Nick
blends lifestyle and residency better than current law
supports



Bob Polasky, Anchorage, RURAL, CAP
opposes hill
clearly does not comply with Fed law
eliminates entire areas of state for subsistence use

Susie Erlich (?), Kotzebue, NW Arctic Borough
opposes the bill
agrees with Sen. Adams
bill is not forcible not implementable

Greg,?, Director of Natural Resources
opposes
present form is totally unworkable

John Ottness, Ketchikan
basic agreement with the legislation

Ted Smith, Bristol Bay
opposes
agrees with AFN and Adams

Eileen Nobert, Nome
opposes the bill
board is too powerful

Jack Polster, Homer
bill needs to be reviewed
does the bill define right or grant of privilege?

Warren Olson, Anchorage
repeal 86 subsistence law

Walter Sampson, Kotzebue
opposes bill
please listen to the people

Paul Gregory, Bethel
does not understand the bill's individual requirements

Terry Hefferly, Dillingham, Bristol Bay Native Assoc,
opposes the bill in present form



Matthew Nickoli, Anchorage
opposes the bill as written
need a constitutional amendment

Myron Matting, Bethel, Village Council President

opposes the bill
does not recognize subsistence livelihood of Native people

Matthew ?, Nome
Supports AFN stance

Thco Matthews, Soldolna, UFA, Cook lintel Comm. Salmon Fisherman
supports 443 as is!
was a member of the task force
defines the wording very well

Kayla Phinoway, Kotzebue
opposes the bill

Jordon Eto, Kotzebue
opposes the bill
not in support of Native interests

Vern Kudrick (?), Nome
opposes bill

Eugene Smith, Kotzebue
opposes the bill

Lorena Williams, Kotzebue area
opposes

General Notes from todays meeting:
I

According the McKie this bill gives the Board less discretion than
current law. Their role is more defined and offers more guidance.
He also stated that AG Cole believes the bill is constitutional.

After the meeting: Mckie said that if the bill does not pass this
session there is a very good chance the Legislature will be back this
sum mer.
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February 21, 1992

The Honorable Richard 1. Eliason
President of the Senate

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear President Eliason:

Under the authority of art. IlIl, sec. 18, of the Alaska Constitution, I am
transmitting a bill relating to subsistence.

Among the fifty states, only Alaska has a significant portion of its population
who, 1in large part, live off the land. Subsistence is unique and special to
Alaska. Because of the importance of subsistence to Alaska, both the United
States Congress and past Alaska legislatures, have passed laws giving a
preference to subsistence over other consumptive uses of the same resources.

Despite the general agreement that subsistence should have a preference, there
has been monumental disagreement on how that preference should be
implemented. For too many years, Alaskans on different sides of the subsistence
issue have talked about each other, but never to each other. The effect of
conflicting court opinions, federal Alaska National Interest Lands Conservation
Act mandates, and legislative gridlock have produced a crisis in the management
of our fish and game. We have a current situation where everyone loses.

For the past year, an outstanding group of citizens has been meeting steadily to
try to resolve this problem. There are nine members of the Governor®"s
Subsistence Advisory Council and all of Alaska owes a debt to them. The
members are:

The Honorable Jay S. Hammond, Port Alsworth
Mr. Dick Bishop, Fairbanks

Mr. John James Burns, Fairbanks

Mr. Mitch Demientieff, Nenana

Mr. Eric Forrer, Juneau

Mr. Matthew lya, Nome

Mr. Byron Mallott, Juneau

Mr. Theo Matthews, Kenai

Mr. Gene Peltola, Bethel

These nine members represent all sides of the subsistence issue. While some
members were nominated by specific groups, lasked each member to participate
as an individual.
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The group had a goal that is simple to define, but very difficult to achieve: it
was to find the best possible subsistence solution for Alaska. Many observers
thought that was an impossible dream, that the members could never agree.
There were times during meetings, when that appeared to be true, but the
council members did not give up. Today | am introducing subsistence legislation
that the council drafted. Every part of this legislation is the result of consensus
among the members.

The legislation is not what any one member, any one group, nor I, by myself,
would have drafted. It is legislation that protects the resource, the interests of
every group, and can pass. In designing this statute, great emphasis has been
placed on how it will actually work. Extensive time has been spent with the
Alaska Departments of Fish and Game (ADF&G) and Law.

The legislation is designed for species protection, to function with a minimum of
disruption for users, for ease of administration by the Board of Fisheries and the
Board of Game, for management by the ADF&G, enforceability by the Department
of Public Safety, and defensibility in court. The legislation will reduce the
constant barrage of subsistence court cases by making the state's actions more
defensible, but, much more importantly, by laying out clear guidelines for the
boards and reducing the problems which caused people to sue.

A packet of material describing and expiaining the bill will be provided to the
Senate Secretary and Chief Clerk.

| realize the legislature has a constitutional responsibility to consider and, if
necessary, amend bills to make them the best possible legislation. Neither | nor
the council make any claim that this legislation is perfect, but every word in it
has been the subject of hours or days of debate. The two things | ask of the
legislature, are to maintain the goal of the advisory council by passing the best
possible piece of subsistence legislation, and to act swiftly to solve the
subsistence crisis and help heal Alaska.

Sincerely,

SIS Walter J. Hlckei

Walter J. Hickel
Governor
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February 6, 1992

Mr. Mitch Demientieff
P. 0. Box 249
Nenana, AK 99760

Dear Mitch,

For too many years, the politics of subsistence divided our state. When the
Subsistence Advisory Council first met, there were skeptics who said there was no
solution. As we wrap up the proposed legislation and conclude the Council's final
meeting, itis dear the skeptics were wrong.

You have served as a shining example of how Alaskans of good faith and good
sense can work together and solve problems, no matter how tougn. You have
performed a tremendous service for Alaska.

in about a week and a half, / will introduce legislation ycu have he/ced to draft. As
we conduce the Council's deliberations and begin the legislative process. . nope
each or you wiil continue to be involved, both individually and on behsif of tne
interests you have so ably represented. [/ appreciate the Council's willingness to
reassemble, if necessary, as we continue througn the process and in two years to
review how the law has functioned. Passage of subsistence legislation continues
as a top priority for me. / want you and Kathiean to join me for a great partv at
tne signing ceremony.

/ know that there are parts of the draft that ssen Counci! member wauic do
differently if it were ieft to him aione. Eacn of you wiil nave to cesi witn friencs
and associates wno will feel you should have prevailed on every point. 1 aiso
understand that wniie some members were nominated by specific groups, eacn of
you participated as individuals, and each interest group will have to make its own
decision.

/ asked you to draft the best possible subsistence legislation for Alaska, anc | minx
you have done it. /sat at the taole as meeting after meeting you hammered out
the hard points and forged a document that works. Most important, you nave
proved that all users of our fisn and game can work toget.ner for a common

purpose.

GOVERNOR ™S LETTER OF APPRECIATION TO
SUBSISTENCE ADVISORY COUNCIL



Mr. Mitch Oemientieff
February 6, 1992
Page 2

/ have previously told you / feel the Council has made the most important
contribution to Alaska of any group since the Constitutional Convention, and /
meant it. Thank you for your service. We are all in your debt.

With warm regards.

Sincerely,

Walter J. Hidkel
Governor
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Mr. Dick Bishop
1555 Gus's Grind, Fairbanks, AK 99709
Phone: 455-6151 Fax # 451-2858

Mr. John James Burns
P.O. Box 83570, Fairbanks, AK 99708
Phone: 479-0204/2671 Fax: 479-4293/call before sending

Mr. Mitch Demientieff
P.O. Box 249, Nenana, AK 99760
Phone: KM 832-5521 WK 832-5461 Fax: 332-1077

Mr. Eric Forrer
P.O. Box 34333, Juneau, AK 99803
Phone: 789-2024/5237 Fax: 739-4146

The Honorable Jay S. Hammond
Port Alsworth, AK 99653
Phone: 781-223=  Fax: 731-2215 (Call 7=1-2211)

Mr. Matthew lya
P.O. Box 943,* Nome, AK 99752
Phone: 443-5532 Fax: 443-2703

Mr. Byron Mailoct
102 Cordova Street, Juneau, AK 99301
Phone: WK 536-1512 HM 535-5937 Fax: 536

Mr. Theo Matthews
P.O. Box 4649, Kenai, AK 99611
Phone: 293-3500/293-9540 Fax: 233-3306

Mr. Gene Peltoia
P.O. Box 523, Bethel,
Phene: 543-3221 Fax: 543-5277

Mr. McKie Camecell
P.O. Bex 110001, Juneau, .AK 99311-0001
Phene: 465-3500 7ax: 455-3454



A Brief Introduction to HB 552 and SB 443 (Subsistence)

How would the new law work?

Participation would be limited to qualified subsistence users. Qualification is
based cn a point system applied across the state with three different levels of
presumption. The new system would provide that communities and areas in the
state be classified into one of three groups, and apply presumptions as follows:

Group 1 consists of areas where the population of each community in the area is
less than 2,500 and where dependence upon subsistence is a principal characteristic
of the economy, culture, and way of life.

A person who hunts or fishes and lives in an area identified under group 1 is
presumed to meet the subsistence eligibility standards. No permit or filing of a
statement affirming the person’s compliance with the standards is required.

Group 2 consists of communities where the population is 2,500 to 7,000 and
where dependence upon subsistence is a principal characteristic of the economy,
culture, and way of life.

A person who hunts or fishes and lives in a community identified under group 2
is rebuttably presumed to meet the standards upon signing a statement affirming
his or her compliance with the standards.

Group 3 consists of communities or urban areas where the population is 7,000 or
greater or communities where dependence upon subsistence is not a principal
characteristic of the economy, culture, and way of life.

A person who lives in a community or in an area identified under group 3 may
qualify by applying to the Department of Fish and Game and demonstrating that
he or she meets the qualification standards.

W hat are the qualification standards?

Qualification will be based on a weighted point system of 7 criteria. The boards
will adopt the point system by regulation. Qualification requires more points than
just meeting the minimums in the first four criteria, but anyone who fails to meet
each of the minimums would be disqualified. The last three criteria do not have
minimums. The seven criteria are:

(1) the quantity of Fish and game consumed by the person in the preceding twelve
months, v ith a mandatory minimum of 125 pounds;

(2) the number of species and groups of species of fish and game from the
subsistence use area consumed by the person in the preceding twelve months, with
a mandatory minimum set by the boards by region;

BILL INTRODUCTION



(3) the number of days in the preceding twelve months that the person engaged in
taking fish or game in the subsistence use area or spent processing that fish or
game, with a mandatory minimum of 30 days;

(4) the number of months in the preceding twelve months in which the applicant
engaged in taking fish or game in the subsistence use area, with a mandatory
minimum of four months;

(5) the number of weeks, in the preceding twelve months, during which the taking
or processing of fish and game was the applicant’s principal work effort, to a
maximum of 26 weeks;

(6) the number of households, other than the person’s household, with which the
person shared or received fish and game in the preceding twelve months, with a
maximum of 10 households; and

(7) whether the person’s taking of fish and game occurred solely in the subsistence
use area for which they are qualifying.

As indicated above, in group 3 communities a person must fill out an application
and score sufficient points to demonstrate his or her eligibility; in group 2
communities, signature of a statement affirming the person’s qualification creates
a rebuttable presumption that the person is qualified; and in group 1 areas, no
paper work is required and the presumption is that all persons who hunt or fish
meet the minimum standards.

Where would people be able to go for subsistence hunting and fishing?
People would normally quality for the subsistence use area in which they live,
but could qualify for another area by application. Subsistence use would be on
fish stocks and animal populations that have customarily and traditionally been
used for subsistence. This would allow qualified subsistence users to hunt and
fish as they have in the past. Group 3 areas would be closed to subsistence
hunting and fishing, but urban residents who qualify as subsistence users would
be able to subsistence hunt and fish in portions of the subsistence use area in
which they live that are not classified in group 3 and thus closed to subsistence
taking.

What are the advantages of this approach?

It protects the resource. It does not divide villages. It protects residents of
regional centers from growing out of subsistence, and it allows the small minority
of urban residents who are subsistence users to participate. It complies with our
constitution. Most importantly, because this legislation has been worked out with
the help of all sides, it will protect subsistence and subsistence users while
reducing the division and political instability that has plagued this issue.



GOVERNOR7S SUBSISTENCE: BILL

SECTION-3Y-SECTION DESCRIPTION
February 21, 1992

Section 1

Section 1 of the bill sets out findings for, and the purpose and
intent of the proposed new law.

Section 2

Section 2 sets out proposed new AS 16.05.268, which contains the
crux of the new subsistence law. An analysis of the proposed new
statute, by subsection, follows.

Proposed AS 16.05.268(a):

This subsection is very similar to-existing AS 16.05.258(a) . Under
this new subsection, the Board of Fisheries and the Board of Game
are to identify fish stocks and game populations that have been
subject to customary and traditional subsistence wuse. The term
"customary and traditional"” is defined in proposed AS 16.05.940(36)
(sec. 6 of the bill). The commissioner is to make recommendations
to the boards concerning the identification of stocks ar.d
populations and whether they have been subject to customary ar.d
traditional subsistence use.

There are definitions of "fish stock™ ar.d "game pcpulatior™ ir.
existing law; those definitions are left uncharged. Existirg law
also already requires tr.e beards to idemify the stocks arc
population used for subsistence.

The identification cf fish stocks and game populations subject to
subsistence regulations is a situation where ail groups oar
potentially win. ldentified stocks and populations are the ores or
which allocation errors would infringe on subsistence.
Identification of these stocks and populations will assure that the
subsistence preference is protected.

The identification of subsistence stocks leaves those that are rot
identified to be harvested by all Alaskans under ronsubsisterce
regulations. Some of the fish and animals most important to sport
users are least important to subsistence users. Examples rig.nt c-
bison; goats; many sheep populations; elk and recently transplants:
(not reestablished) game; and some steeihead and trout stocks ar.u
brown bear populations. There are also fish stocks and game
populations in areas of the state so remote from any village or
community that there is no established use of them. As in existmo

SECTIOWAL ANALYSIS



law, whether or not fish or game are or are not subsistence stocks
and populations is a factual determination made by the boards.

Fish stocks and game populations in urban areas of the state or in
areas where dependence upon subsistence is not a principal part of

the economy, culture, and way of life of the area will not be
subject to subsistence hunting under the statute. (See the
discussion of subsecs, (f) and (g), below.) Fish and game in
nonsubsistence areas will continue to be available under general
hunting regulations and sport, personal use, and commercial fishing
regulations. The subsection does not affect where subsistence
users may live. They can live anywhere in the state. Suosiste.nce
use areas overlap areas closed to subsistence taking. Qualified

subsistence users who live in an area of the state where there is
no taking for subsistence in the immediate area would continue to
have access to fish and game under subsistence regulations in areas
proximate to the closed area and other areas of the state.

Proposed AS 16.05.268(b):

This proposed subsection is very similar to existing
AS 16.05.258(b) (1). That existing statute requires the boards to
determine "what portion™ of the resource can be harvested
consistent with sustained yield. Some had interpreted this as a
requirement for an exact determination of the number of animals
that could be harvested. Such an exact number is normally beyond

calculation with the biological information that is available. The
language in proposed AS 16.05.268(b) is designed to conform to cr.e
actual capabilities of the boards and the ability of the Department
of Fish and Game to provide information to the boards, ar.d omits
language that could be interpreted to require a determination of
exact numbers.

As in existing law, this subsection requires the boards to provide
a preference for subsistence uses, although ever, subsistence use
may be curtailed to protect stocks or populations and achieve
sustained yield. Subsistence hunting and fishing regulations must
provide a reasonable opportunity to participate. "Reasonable
opportunity” is defined in proposed AS 16.05.268(0), discussed
later.

The subsistence preference does not work like the Endangered
Species Act, mandating limitation or closure of any ether fishery
or hunt that is believed to contain even a single member of the

subsistence stock or population. The subsistence preferenre
applies when a stock becomes a stock, in other words, wherever
becomes manageable as a wunit. While this point may seem self-

evident from the existing definitions of stock and populations,
some have argued that the courts should eliminate all downriver ar.d
marine fisheries on certain fish stocks that spawr., for example, in



the headwaters of the Yukon. Management of mixed stocks and
populations is far better left to the boards than to the courts.

Subsection (b) authorizes the boards to also adopt regulations
allowing other consumptive wuses of stocks and populations
identified as subject to subsistence, after subsistence uses have
been provided for. These regulations would ©provide for
nonsubsistence harvest of the stock or population to the extent
that the harvest does not interfere with reasonable opportunity for

subsistence uses.

AS 16.05.268(b)(1):

Paragraph (b)(1) addresses the happy situation where fish and game
is so plentiful that all subsistence uses and all other consumptive
uses can be allowed. The board would provide for a reasonable
opportunity for subsistence uses, and is permitted but not required
to adopt separate subsistence regulations that differentiate
subsistence uses from other consumptive uses. For example, if
caribou in a subsistence use area were plentiful and the existing
general bag limit was five caribou per hunter during a year-round
season, and the Board of Game determined that such a bag limit and
season provided a reasonable opportunity for subsistence wuse of
caribou, no separate subsistence regulation would be required. If,
at some time in the future, the general season or bag limit was
changed by the board-, the board would need to consider whether the
change impinged on the reasonable opportunity for subsistence, and
if so, would need to create a separate subsistence regulation at

that time.

AS 16.05.268(h) 12) :

This paragraph addresses the situation where a stock or population

is sufficient to provide for all subsistence wuses, but r.ct ail
other consumptive uses. This is commonly known as "Tier I," and is
the most common situation across the state. In this situation, the

appropriate beard would be required to adopt separate subsistence
regulations that differentiate between consumptive uses and provide
a preference for subsistence.

AS 16.05.268(b) (3) :

This paragraph deals with the situation where a stock or population
is sufficient to provide for all subsistence wuses, but no other
consumptive uses. In that case, this paragraph makes it clear that
the appropriate board must eliminate ail nonsubsistence uses in
order to protect the subsistence preference.



AS 16.05.260 (b) (4) :

Paragraph (b)(4) describes what is commonly known as the " Tier 11"
situation, in which, to protect sustained yield, it is necessary to
limit the harvest of a stock or population to a level that does not
provide a reasonable opportunity for subsistence for all qualified
subsistence users. This paragraph is very similar to language in
existing AS 16.05.258(c), with several modifications to make it
clearer.

This paragraph makes it explicit that other consumptive uses of a
particular stock or population must be prohibited in a "Tier II"
situation. If a board has eliminated all consumptive uses other
than subsistence wuses, and it is still necessary to reduce the
subsistence harvest, then the board has to limit the number of
subsistence users who may hunt or fisn on the affected stock or
population by applying three criteria: (1) customary and direct
dependence on the fish stock or game population by the subsistence
user for human consumption as a mainstay of life; (2) the proximity
of the domicile of the subsistence user to the resource; and (3)
the ability of the subsistence user to obtain food if subsistence
use is restricted or eliminated.

The three criteria are taken from existing AS 16.05.258(c) (1) -
(3), but have been modified for clarity. Existing
AS 16.05.258(c)(3) and Title VIII of ANILCA (Alaska National
Interest Lands Conservation Act; P.L. 96-4.87) both use the phrase
"availability of alternative resources”™ as the third criteria.
Some have tried to interpret this as a question only of whether or
not a person has access to a similar animal from a different
population. The new language makes the intent and meaning clear.

Several additional points need to he made about this subsection.
First, most of the Tier Il hunts that occurred after the decision
in McDowell v. State, 735 ?.2d 1 (Alaska 1969) will no longer he in
Tier Il status. The need for most Tier Il hunts will be eliminated
by dramatically reducing the number of hunters eligible to
participate in subsistence hunts. The effect of this will he to
leave more game available under general hunting regulations.

Second, as in existing AS 16.05.258 and the federal law, the
subsistence preference is only a preference over other consumptive
uses. Catch and release fisheries, taking of fish and game for
management purposes such as transplanting stocks or poisoning
undesirable fish prior to stocking are not consumptive uses for
purposes of the subsistence law, so long as they do not i.nterfer-
with reasonable opportunities for subsistence.

3oth the 1986 state law (AS 16.05.258) and Title VIII of ANILCA
give a preference that is stock and population specific (Title VIII
uses population to describe fish as well as game). This
legislation is also stock or population specific. The state
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definitions of fish stock, AS 16.05.940(15), and game population,
AS 16.05.940(18), were enacted in 1978 and 1975 respectively, and
both refer to species, subgroup, etc., that are "manageable as a
unit.” This bill is not intended to further limit the discretion
the boards have in defining what fish or game is manageable as a
unit.

Proposed AS 16.05.268(c):

Subsection (c) requires additional affirmative action from the
department and the appropriate board in situations where a stock or
population is not sufficient to provide for both subsistence and
nonsubsistence uses. The department is instructed to formulate a
plan for the recovery of the stock or population to provide for
increased consumptive uses. There may be cases where the habitat
of the particular stock or population or other limitations make an
increase impossible. In those <cases, the department would to
simply report those facts in the plan. However, in cases where
increases are feasible, the department would be required to develop
a plan for achieving increased levels of the stock or population
and to make recommendations to the appropriate board for
regulations necessary to implement the plan.

The last sentence of subsec. (c¢c) addresses the extreme situation,
where stock or population levels are so Ilow that all uses,
including subsistence uses, have been eliminated to try to achieve
sustained yield of the stock or population. When population levels
beqin to rise again, the appropriate board is to allocate
subsistence uses when there are enough animals to allow a hunt
fishery, and not ignore the subsistence preference by keeping the
seasons closed until there are enough animals to provide for ever;,
kind of use. This does not mean that the boarcs must allow taking
as soon as a minimal sustained yield is reached; the cefir.ititr. of
"sustained yield™ in this bill makes that clear. Subsection (c) is
intended to prevent disregard cf the subsistence preference in
favor cf other consumptive uses.

Proposed AS 16.05.268(d):

Subsection (a) establishes a game management subunit (GMSU) and its
contiguous GMSU's as the subsistence use area for fish or game to
be taken under subsistence regulations in that GMSU, unless the
appropriate board establishes a different area. GMSU's are basec
on natural drainages and tend to fit natural travel and ose
patterns cf most fish stocks and game populations.

The Department of Fish and Game has examined a large number o:
specific hunts and fisheries and the associated patterns o:
subsistence use. In general, a GMSU and the surrounding subunits
provide an area properly sited to be consistent with the definition
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of subsistence. Game management units and subunits tend to be
larger in remote parts of the state, but that 1is consistent
because, in those parts of the state, subsistence wusers have
historically been able to travel farther in pursuit of resources
without coming into conflict with other established groups of
users.

GMSU-based subsistence use areas are large enough to provide access
to subsistence resources even for subsistence users who live in
areas closed to subsistence taking under subsection (a). The use
of GMSU based subsistence use areas provides use areas that can be
immediately implemented while the board examines use areas
throughout the state and make adjustments as necessary. GMSU's
which touch only in marine waters should not be considered

contiguous.

Proposed AS 16.05.268(e):

For some specific fish stocks or game populations, the appropriate
board may decide that a subsistence use area established by GMSU is
too small or is otherwise inconsistent with established patterns of
taking and use of a particular fish stock or game population, or is
too large and is inconsistent with travel limits and means inherent
with the efficient and economical nature of subsistence. If the
use pattern for a particular fish stock or game population changes
ov.er time, the board could adjust the boundaries of the use area.

In these cases the appropriate board should establish different
boundaries for the particular stock or population which are large
enough to include both where a particular stock or population os
normally taken and where it is normally used, but not sc large as
to violate the definition of subsistence. The Board of Fisheries
may wish to use fish districts to describe areas for specific fisn
stocks if a GMSU basec area is not appropriate.

Proposed AS 16 .05 .258 (f\, (a), ar.d 't':

These subsections ail deal with the <classifying cf areas ana
communities to facilitate the administrative determination of a
person's qualification to subsistence hunt ana fish. Residence on
a particular community or area of the state does not determine a
person's qualification to subsistence hunt and fish. It does,
however, determine the amount of administrative paperwork
oerson will be reouired to submit.

AS 15.05.2 63 (f> :



This subsection requires the boards jointly to look at all areas
and communities in the state and to <classify them, using
communities and game management units or subunits, into one of
three categories. Under subsec. (f)(1), the boards would identify
areas where the population of each community in the area is less
than 2,500 people. The 2,500 population figure came from
information collected by the Department of Fish and Game and will
include most rural villages and towns in Alaska. The population
figures in this subsection also mesh with population breaks used by
the federal government. In addition to the population requirement,
the boards would also evaluate all the information it had about the
communities and area, to determine whether dependence upon
subsistence is a principal characteristic of the economy, culture,

and way of life of the area. To make this determination, the
communities and area would be tested under the criteria set out in
subsec. (g), which will be discussed in more detail below. The

boards also must determine that the area is not part of an urban
area. An area or community that is a suburb of a larger city or is

so close to a larger city that there 1is |little characteristic
difference from the larger city will not qualify as a subsec.
(f)(1) area. The status of such an area will be determined along

with the boards' consideration of the larger city wunder subsec.

(f) (2) or (f) (3) .

It is anticipated that, as the boards evaluate the subsistence

dependency of various areas, they will identify communities cf
under 2,500 in population that are not significantly dependent cn
subsistence. A community that is within a larger area cf
subsistence dependence may be specifically excluded from the
otherwise qualified area. For example, if the boards identify a
remote military installation that, as a community, does not depend
on subsistence hunting and fishing, it would be excluded from

classification under subsec. (f)(1) and would fit into the (f)(2)
category.

Under subsec. (f)(2), the boards would identify communities with a
population of 2,500 to 5, 959 and then determine whether deper.oer.ee

upon subsistence isa principal cnaracrerisric of the economy,
culture, and way of life of the community, again using the criteria
in subsec. (g) . If a community does not meet the subsistence
dependence standards of subsec.. (g), it will be classified under
subsec. (f) (3). The ncn-urban requirement would also apply to
these communities. For example, if a community of 3,5CC

population were parr, of or a suburb of a city of 7,000 or more in
Doo Bation, the smaller community would be classified under subsec

(f)

Communities with apopulation of at least 7,00C and sma.le:
communities that donot qualify wundersubsec. (f) (1) or (:! if
because they do not meet the subsistence depencence standarcs cf
subsec. (g) will be classified under subsec. (f)(3). Communities
of at least 7,000 in population have a large enough population to

7



support more business enterprises and services that tend to change
the character of the community away from subsistence dependence.

It should be remembered that the classification of an area or
community under subsecs, (f) and (g) does not determine Che
subsistence qualification of the individuals who reside in those
areas or communities.

Proposed AS 16.05.268(a):

Under subsec. (99, Che boards are given criteria to use in
determining whether dependence upon subsistence wuse of fish and
game is a principal characteristic of the economy, culture, and way
of life of an area or community. The boards are to use these
criteria to evaluate the subsistence dependence of the area or
community in light of all the socio-economic characteristics of the
area or community. The boards wi'.l evaluate all of the listed
characteristics of the community, including characteristics they
may add to the list wunder subsec. (g) (13), and decide whether
dependence on subsistence is a principal defining characteristic of
the community. Any factors added by the boards must be adopted as
regulations and must be similar in spirit to the characteristics
listed by the legislature. The authority to add new
characteristics is permissive. The boards are not required to add
new factors.

The use of the words "a principal characteristic” may be somewhat

unusual, as "“principal™ 1is often used to signify the first or
highest in rank. Thelanguage here is somewhat similar to the
earlier larguage inthe definition of "rural area" rn

AS 16.05.94C (26) , but that does not mean that the boards should
make determinations under (g) as they did under the “rural”
statutory definition and interpreting regulation, the former 5 AAC
39.012. While some of the criteria are similar to those in the
former 5 AAC 99.012, the criteria are not the same and should be
evaluated independently.

By using the phrase "a. principal characteristic” as opposed to "the
principal <characteristic,”™ it is intended that dependence on
subsistence need not be the one dominant characteristic, but should
be a very important, major, and substantial characteristic, sr.c

more than merely significant. Some communities that might have a
more dominant characteristic, such as commercial fishing, might
still meet the criteria if, in the boards' judgment, subsistence

dependence is also a very important characteristic.

To qualify under subsec. (f) (1) or (f) (2) as a subsistence-
dependent community or area, subsistence must be a principal
characteristic of all three listed aspects of the community cr
area: (1) economy, (2) culture, and (3) way of Ilife of the
community or area. While the term "culture” 1is often associated in



