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S u b j : T e r m i n a t i o n  o f  U n s a f e  O p e r a t i o n s  A b o a r d  C o m m e r c i a l  F i s h i n g

I n d u s t r y  V e s s e l s

1. P U R P O S E . T h e  p u r p o s e  o f  t h i s  C i r c u l a r  is t o  p r o v i d e  g u i d a n c e  

t o  c o m m e r c i a l  f i s h i n g  i n d u s t r y  v e s s e l  o w n e r s / o p e r a t o r s  a n d  

C o a s t  G u a r d  p e r s o n n e l  o n  t e r m i n a t i o n  o f  u n s a f e  o p e r a t i o n s  o n  

c o i u m e r c i a l  f i s h i n g  i n d u s t r y  v e s s e l s .

2. B A C K G R O U N D .

a. T h e  C o m m e r c i a l  F i s h i n g  I n d u s t r y  V e s s e l  S a f e t y  A c t ' o f  

1 9 8 8 ,  P . L .  1 0 1 - 4 2 4  ( n o w  c o d i f i e d  a s  46 U . S . C .  C h a p t e r  

4 5 ) ,  a d d r e s s e s  s a f e t y  o f  c o m m e r c i a l  f i s h i n g  i n d u s t r y  

v e s s e l s  i n  s e v e r a l  w a y s .  O n e  o f  t h e s e  w a y s  is b y  
a d d r e s s i n g  u n s a f e  o p e r a t i o n s .

b. T i t l e  46 U . S . C .  S e c t i o n  4 5 0 5  s t a t e s  t h a t  a C o a s t  G u a r d  

e n f o r c e m e n t  o f f i c i a l  " m a y  d i r e c t  t h e  i n d i v i d u a l  i n  c h a r g e  

t o  i m m e d i a t e l y  t a k e  r e a s o n a b l e  s t e p s  n e c e s s a r y  f o r  t h e  
s a f e t y  o f  T h e  i n d i v i d u a l s  o n  b o a r d  t h e  v e s s e l  i f  t h e  
o f f i c i a l  o o s e r v e s  t h e  v e s s e l  b e i n g  o p e r a t e d  I n  a n  u n s a f e  
c o n d i t i o n  t h a t  t h e  o f f i c i a l  b e l i e v e s  ( e m p h a s i s  a d d e d )  

c r e a t e s  a n  e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n . "

c. T e r m i n a t i o n  o f  u n s a f e  o p e r a t i o n s  m a y  r e s u l t  i n  t h e  m a s t e r  
o r  i n d i v i d u a l  i n  c h a r g e  o f  a v e s s e l  b e i n g  o r d e r e d  t o  
r e t u r n  t h e  v e s s e l  t o  a m o o r i n g  u n t i l  t h e  h a z a r d o u s  
c o n d i t i o n  i s  c o r r e c t e d  o r  t o  c e a s e  a s p e c i f i c  o p e r a t i o n  
u n t i l  t h e  e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n  i s  a l l e v i a t e d  o r  
c o r r e c t e d .  I t  i s  e m p h a s i z e d  t h a t  . i m m e d i a t e  r e t u r n  o f  a 
v e s s e l  t o  a m o o r i n g  is o n l y  o n e  o f  s e v e r a l  o p t i o n s  
a v a i l a b l e  t o  b o a r d i n g  o f f i c e r s .  O t h e r  o p t i o n s  i n c l u d e  
b u t  a r e  n o t  l i m i t e d  to:

D C S T R J B U T T O N  • S D L  H a .  129

a t c d e f 9 h i ] k 1 m n O 1 c C ! r s 1 u V w  1 x 1 v 1 :
A 1 1 1 1 l 1
8 10 3 3 1 32 1 1 1 1 I 1 t 30 i
C ‘ \ * I * 1 1 1 1 i 1
D 1 1 t * 1 * i 1 1 1 1 1
E - ? -> 1 I I 1 i I
F 1 ] 1 1 I 1 1 1 i
G ! 1 I 1 1 1 1
H I ) 1 l i 1 1 1 1

• n o n -s t a n d a r o  d i s t r i b u t i o n: (See Page 4.)



2. c. (1) I m m e d i a t e  c o r r e c t i o n  o f  t h e  h a z o  u o u s  c o n d i t i o n ;

(2) F i l i n g  o f  a R e p o r t  o f  V i o l a t i o n  a g a i n s t  t h e  o w n e r ,  

m a s t e r ,  i n d i v i d u a l  i n  c h a r g e  o f  t h e  v e s s e l ;

(3) R e f e r r a l  t o  t h e  M a r i n e  S a f e t y  O f f i c e  o r  M a r i n e  

I n s p e c t i o n  O f f i c e  f o r  i n v e s t i g a t i o n  a n d  p o s s i b l e  

S u s p e n s i o n  a n d  R e v o c a t i o n  a c t i o n  a g a i n s t  C o a s t  G u a r d  

i s s u e d  l i c e n s e s .

3. D I S C U S S I O N .

a. T h i s  C i r c u l a r  d o e s  n o t  r e p l a c e  o r  m o d i f y  e x i s t i n g  

s t a t u t e s  o r  r e g u l a t i o n s ,  b u t  p r o v i d e s  g u i d a n c e  a n d  
i l l u s t r a t i o n s  o f  c o n d i t i o n s  u n d e r  w h i c h  a c o m m e r c i a l  

f i s h i n g  i n d u s t r y  v e s s e l  m a y  b e  s u b j e c t  t o  t e r m i n a t i o n  
a c t i o n  u n d e r  46 U . S . C .  4 5 0 5 .
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b. B o a r d i n g s  o f  comitiercial f i s h i n g  i n d u s t r y  v e s s e l s  -are 

r o u t i n e l y  c o n d u c t e d  b y  t h e  C o a s t  G u a r d .  O n e  p a r t  o f  t h e  

b o a r d i n g  o f f i c e r ' s  r e s p o n s i b i l i t y  i s  t o  a s s e s s  w h e t h e r  a 
v e s s e l  m a y  p r e s e n t  a n  e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n  

w a r r a n t i n g  t e r m i n a t i o n  a c t i o n .  T h i s  C i r c u l a r  is i n t e n d e d  
t o  p r o v i d e  g u i d a n c e  t o  a l l  i n t e r e s t e d  p a r t i e s  o n  
c o n d i t i o n s  w h i c h  m a y  b e  d e e m e d  e s p e c i a l l y  h a z a r d o u s  a n d  
e n f o r c e m e n t  a c t i o n  w h i c h  m a y  b e  a p p r o p r i a t e .

c. I n  e v a l u a t i n g  t h e  s a f e t y  o f  a v e s s e l ,  t h e r e  a r e  m a n y  
c o n s i d e r a t i o n s  t h a t  b e a r  u p o n  t h e  d e c i s i o n  t h a t  a n  

e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n  e x i s t s .  I t  i s  i m p o s s i b l e  

t o  l i s t  a l l  o f  t h e  v a r i a b l e s  t h a t  s h o u l d  b e  c o n s i d e r e d  i n  
e v a l u a t i n g  t h e  s a f e t y  o f  a p a r t i c u l a r  v e s s e l .  H o w e v e r ,  

e n c l o s u r e  (1) l i s t s  s o m e  o f  t h e  a r e a s  t h a t  h a v e  p r o v e n  t o  
b e  p r o b l e m s  i n  p a s t  c a s u a l t i e s  a n d  s h o u l d  b e  c o n s i d e r e d  
i n  e v a l u a t i n g  a v e s s e l ' s  s a f e t y .  T h i s  l i s t  is n o t  a l l  
i n c l u s i v e  i t  a t t e m p t s  t o  i l l u s t r a t e  t h e  g e n e r a l  g r a v i t y  
o f  c o n d i c i o n s  w h i c h  m a y  w a r r a n t  e n f o r c e m e n t  a c t i o n .

d. D e c i s i o n s  t o  t e r m i n a t e  o p e r a t i o n s  o f  f i s h i n g  i n d u s t r y  
v e s s e l s  a r e  m a d e  b y  b o a r d i n g  o f f i c e r s  i n  a c c o r d a n c e  w i t h  
d i s t r i c t  p o l i c i e s .  O n c e  t h e  d e c i s i o n  h a s  b e e n  m a d e  t o  
t e r m i n a t e  o p e r a t i o n s ,  t h e  b o a r d i n g  o f f i c e r  w i l l  d e c i d e  
w h e t h e r  t o  r e m o v e  i n d i v i d u a l s  a n d  w h e t h e r  t o  e s c o r t  o r  
t o w  a f i s h i n g  i n d u s t r y  v e s s e l  t o  a m o o r i n g .  T h i s  
d e c i s i o n  w i l l  b e  b a s e d  o n  t h e  j u d g e m e n t  o f  t h e  C o a s t  
G u a r d  b o a r d i n g  o f f i c e r  c o n s i d e r i n g  t h e  p a r t i c u l a r

2
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3. d. ( c o n t ' d )  c i r c u m s t a n c e s  a t  t h e  t i m e  o f  t h e  b o a r d i n g .
C o n s i d e r a t i o n  w i l l  b e  g i v e n  t o  e x i s t i n g / f u t u r e  w e a t h e r ,  
s e a  c o n d i t i o n s ,  t h a  e x t e n t  o f  t h e  u n s a f e  c o n d i t i o n ,  t h e  

a b i l i t y  o f  t h e  v e s s e l  to e f f e c t  a d e q u a t e  t e m p o r a r y  

r e p a i r s ,  et c .

e. I t  i s  r e c o g n i z e d  t h a t  t e r m i n a t i o n  o f  c o m m e r c i a l  

o p e r a t i o n s  m a y  h a v e  a s e r i o u s  e c o n o m i c  i m p a c t  o n  

o w n e r s / o p e r a t o r s . J.n a l l  c a s e s ,  t h e  b a s i s  f o r  

t e r m i n a t i o n  w i l l  b e  t h e  p o t e n t i a l  f o r  l o s s  o f  l i f e  o r  

i n j u r y  r e s u l t i n g  w h e n  a n  e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n  
e x i s t s .

f. I t  is t h e  o b l i g a t i o n  o f  t h e  o w n e r  a n d  m a s t e r  t o  e n s u r e  

t h a t  e a c h  v e s s e l  i s  p r o p e r l y  m a i n t a i n e d ,  e q u i p p e d ,  a n d  
o p e r a t e d  a t  a l l  t i m e s .  W h i l e  a t  sea, t h e  m a s t e r  h a s  t h e  
r e s p o n s i b i l i t y  t o  o p e r a t e  t h e  v e s s e l  w i t h i n  t h e  l i m i t s  o f  
i t s  d e s i g n  c a p a b i l i t i e s .

i i
4. P E N A L T I E S . T h e  o w n e r ,  c h a r t e r e r ,  m a n a g i n g  o p e r a t o r ,  a g e n t ,  

m a s t e r ,  a n d  i n d i v i d u a l  i n  c h a r g e  o f  a f i s h i n g  i n d u s t r y  

v e s s e l ,  w h i c h  is o p e r a t e d  i n  v i o l a t i o n  o f  t h e  r e g u l a t i o n s  

p r e s c r i b e d  u n d e r  46 U . S . C .  C h a p t e r  45, m a y  e a c h  b e  a s s e s s e d  a 
c i v i l  p e n a l t y  o f  u p  t o  S 5 , 0 0 0 .  A n y  v e s s e l  w h i c h  i s  a s s e s s e d  

a p e n a l t y  u n d e r  46 U . S . C .  4 5 0 7  is l i a b l e  i n  r e m  f o r  t h e  
p e n a l t y .  A  p e r s o n  w i l l f u l l y  v i o l a t i n g  t h i s  c h a p t e r  is 
s u b j e c t  t o  a f i n e  o f  u p  t o  $ 5 , 0 0 0  a n d  i m p r i s o n m e n t  f o r  u p  t o  

o n e  y e a r .  T h e s e  p e n a l t i e s  a r e  i n  a d d i t i o n  t o  t e r m i n a t i o n  o f  

t h e  o p e r a t i o n  a n d  S u s p e n s i o n  a n d  R e v o c a t i o n  p r o c e e d i n g s  

a g a i n s t  C o a s t  G u a r d  i s s u e d  l i c e n s e s .

5. I M P L E M E N T A T I O N .

a. D i s t r i c t  c o m m a n d e r s  a r e  e n c o u r a g e d  to g i v e  t h i s  W I C  w i d e  
d i s s e m i n a t i o n .

b. T h i s  C i r c u l a r  is e f f e c t i v e  i m m e d i a t e l y .

c. D i s t r i c t  F i s n i n g  V e s s e l  S a f e t y  C o o r d i n a t o r s  s h a l l  w o r k  
c l o s e l y  w i t h  D i s t r i c t  O p e r a t i o n a l  L a w  E n f o r c e m e n t  s t a f f  

b y  p r o v i d i n g  t e c h n i c a l  a s s i s t a n c e  t o  e n s u r e  u n i f o r m  
e n f o r c e m e n t .
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5. d. O w n e r s  a n d  o p e r a t o r s  o f  c o m m e r c i a l  f i s h i n g  i n d u s t r y  

v e s s e l s  a r e  e n c o u r a g e d  t o  m a i n t a i n  a n d  e q u i p  t h e i r  

v e s s e l s  i n  a  m a n n e r  c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n s  a n d  

g o o d  m a r i n e  p r a c t i c e .  Q u e s t i o n s  r e g a r d i n g  t h i s  C i r c u l a r  

s h o u l d  b e  a d d r e s s e d  t o  t h e  n e a r e s t  C o a s t  G u a r d  D i s t r i c t  
O f f i c e ,  A t t n :  F i s h i n g  V e s s e l  S a f e t y  C o o r d i n a t o r .

H . W HITTEN 
A CTIN G  C H IE F , O F F IC E  OF MARINE S A F E T Y , 

S E C U R IT Y  AND ENVIRONMENTAL PROTECTION

E n e l :  (1) T e r m i n a t i o n  o f  U n s a f e  O p e r a t i o n s  o n  B o a r d  C o m m e r c i a l
F i s h i n g  I n d u s t r y  V e s s e l s

i

N o n - S t a n d a r d  D i s t r i b u t i o n :

C : e  N e w  O r l e a n s  ( 9 0 ) ;  B a l t i m o r e  ( 4 5 ) ;  S a n  F r a n c i s c o  (40);

P h i l a d e l p h i a ,  P o r t  A r t h u r ,  H o n o l u l u ,  P u g e t  S o u n d  (35); M i a m i ,  

H o u s t o n ,  M o b i l e ,  L o s  A n g e l e s  L o n g  B e a c h ,  M o r g a n  C i t y  (25 ) ;  

H a m p t o n  R o a d s ,  J a c k s o n v i l l e ,  P o r t l a n d  O R  ( 2 0 ) ;  B o s t o n ,  

P o r t l a n d  ME, C h a r l e s t o n ,  A n c h o r a g e  ( 1 5); C l e v e l a n d  (12); 
L o u i s v i l l e ,  M e m p h i s ,  P a d u c a h ,  P i t t s b u r g h ,  S t .  L o u i s ,
S a v a n n a h ,  S a n  J u a n ,  T a m p a ,  G a l v e s t o n ,  B u f f a l o ,  C h i c a g o ,  

D e t r o i t ,  D u l u t h ,  M i l w a u k e e ,  S a n  D i e g o ,  J u n e a u ,  V a l d e z  (10); 
P r o v i d e n c e ,  H u n t i n g t o n ,  W i l m i n g t o n ,  C o r p u s  C h r i s t i ,  T o l e d o ,  
G u a m  (5).

C : m  N e w  Y o r k  ( 7 0 ) ;  St. I g n a c e  (5); S t u r g e o n  B a y  (4).

D : d  E x c e p t  B a l t i m o r e ,  M o n t e r e y ,  M o r i c h e s .

D :1 C G  L i a i s o n  O f f i c e r  M I L S E A L I F T C O M D  ( C o d e  N - 7 C G ), C G  L i a i s o n  
O f f i c e r  R S P A  ( D H M - 2 2 ) ,  C G  L i a i s o n  O f f i c e r  M A R A D  ( M A R - 7 2 0 . 2 ) ,  
C G  L i a i s o n  O f f i c e r  J U S M A G P H I L  (1).

N O A A  F l e e t  I n s p e c t i o n  O f f i c e r  ( 1 ) .

A B S  ( 2 2 0 ) .



E n c l o s u r e  ( 1 )  t o  N a v i g a t i o n  a n d  V e s s e l  I n s p e c t i o n  C i r c u l a r  N o .

T E R M I N A T I O N  O F  U N S A F E  O P E R A T I O N S  
• O N  ' B O A R D  C O M M E R C I A L  F I S H I N G  I N D U S T R Y  V E S S E L S

T h e  f o l l o w i n g  p r a c t i c e s  a r e  c o n s i d e r e d  t o  b e  u n s a f e  e n d  m a y  

c r e a t e  e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n s  f o r  i n d i v i d u a l s  o n  b o a r d  

f i s h i n g  i n d u s t r y  v e s s e l s .  A  v e s s e l  f o u n d  w i t h  o n e  o f  t h e s e  

u n s a f e  c o n d i t i o n s ,  w h i l e  o p e r a t i n g  ( a t  s e a ) ,  m a y  b e  c o n s i d e r e d  

f o r  t e r m i n a t i o n  b y  a C o a s t  G u a r d  b o a r d i n g  o f f i c e r .  T e r m i n a t i o n  

w i l l  r e s u l t  i n  o r d e r i n g  a n  i n d i v i d u a l  i n  c h a r g e  o f  a  v e s s e l  t o  

r e t u r n  t h e  v e s s e l  t o  a m o o r i n g  o r  d o c k  u n t i l  t h e  h a z a r d o u s  
c o n d i t i o n  i s  c o r r e c t e d ,  o r  o r d e r i n g  c e s s a t i o n  o f  a s p e c i f i c  

o p e r a t i o n  u n t i l  t h e  e s p e c i a l l y  h a z a r d o u s  c o n d i t i o n  i s  a l l e v i a t e d  

o r  c o r r e c t e d .  T h i s  l i s t  d o e s  n o t  e x c l u d e  a n y  o t h e r  c o n d i t i o n s  

w h i c h  i n  t h e  o p i n i o n  o f  t h e  b o a r d i n g  o f f i c e r  a r e  e s p e c i a l l y  

h a z a r d o u s . i

T h e s e  i t e m s  a r e  a p p l i c a b l e  t o  U n i t e d  S t a t e s  f l a g  v e s s e l s  t h a t  a r e  

c o m m e r c i a l  f i s h i n g ,  f i s h  p r o c e s s i n g ,  o r  i n  a f i s h  t e n d e r i n g  
o p e r a t i o n .  H o w e v e r ,  e a c h  i t e m  m a y  n o t  a p p l y  t o  a l l  v e s s e l s .  

C e r t a i n  r e g u l a t i o n s  a p p l y  o n l y  t o  l i m i t e d  c a t e g o r i e s  o f  v e s s e l s .  
I n  a l l  c a s e s ,  4 6  C F R  S u b p a r t  28 s h o u l d  b e  r e f e r e n c e d  f o r  s p e c i f i c  

a p p l i c a b i l i t y .

U N S A F E  P R A C T I C E S

1. O p e r a t i o n  w i t h o u t  s u f f i c i e n t  l i f e s a v i n g  e q u i p m e n t  o n  b o a r d .  

T h i s  m a y  i n c l u d e :

a. N o  p e r s o n a l  f l o t a t i o n  d e v i c e s  ( P F D ' s )  o r  r e q u i r e d  
i m m e r s i o n  s u i t s  o n  b o a r d ,  i n s u f f i c i e n t  q u a n t i t y  o f  P F D ' s  
o r  i m m e r s i o n  s u i t s ,  o r  P F D ' s  a n d  i m m e r s i o n  s u i t s  w h i c h  
a r e  u n s e r v i c e a b l e .

b. N o  s u r v i v a l  c r a f t  o n  b o a r d ,  i n s u f f i c i e n t  s u r v i v a l  c r a f t  

c a p a c i t y -  f o r  t h e  n u m b e r  o f  p e r s o n s  o n  b o a r d ,  o r  a 
s u r v i v a l  c r a f t  i n  a n  u n s e r v i c e a b l e  c o n d i t i o n .

2. O p e r a t i o n  w i t h o u t  e i t h e r  a n  o p e r a b l e  E m e r g e n c y  P o s i t i o n
I n d i c a t i n g  R a d i o  B e a c o n  o r  r a d i o  c o m m u n i c a t i o n  e q u i p m e n r .  

E i t h e r  o r  b o t h  m a y  b e  r e q u i r e d  b y  t h e  r e g u l a t i o n s .  W h e n  b o t h  

a r e  r e q u i r e d  t h e n  o n e  m u s t  b e  o p e r a b l e .  T h e  i n t e n t  i s  t h a t

t h e r e  b e  a t  l e a s t  o n e  m e a n s  o f  c o m m u n i c a t i n g  d i s t r e s s .

3. O p e r a t i o n ' w i t h o u t  a d e q u a t e  f i r e f i g h t i n g  e q u i p m e n t  o n  b o a r d .



E n c l o s u r e  ( 1 )  t o  N a v i g a t i o n  a n d  V e s s e l  I n s p e c t i o n  C i r c u l a r  N o . X  £

4. E x c e s s i v e  v o l a t i l e  f u e l  ( g a s o l i n e  o r  s o l v e n t s )  o r  v o l a t i l e  
fuel, v a p o r s  i n  b i l g e s .

5. I n s t a b i l i t y  r e s u l t i n g  f r o m  o v e r l o a d i n g ,  i m p r o p e r  loadiftg o r  
l a c k  o f  f r e e b o a r d .  '

6. I n o p e r a b l e  b i l g e  s y s t e m .

7. I n t o x i c a t i o n  o f  t h e  o p e r a t o r ,  a s  d e f i n e d  i n  3 3  C F R  9 5 . 0 2 0 .  

I n d i v i d u a l s  o p e r a t i n g  v e s s e l s  o t h e r  t h a n  r e c r e a t i o n a l  v e s s e l s  

a r e  c o n s i d e r e d  t o  b e  i n t o x i c a t e d  w h e n  t h e y  h a v e  a n  a l c o h o l  
c o n c e n t r a t i o n  o f  . 0 4 %  b y  w e i g h t  o r  m o r e  i n  t h e i r  bl o c  or, 

t h e  e f f e c t  o f  t h e  i n t o x i c a n t ( s ) c o n s u m e d  b y  t h e  i n d i v i d u a l  o n  
t h e  p e r s o n ' s  m a n n e r ,  d i s p o s i t i o n ,  s p e e c h ,  m u s c u l a r  m o v e m e n t ,  

g e n e r a l  a p p e a r a n c e  o r  b e h a v i o r  i s  a p p a r e n t  b y  o b s e r v a t i o n .

8. A  t o t a l  l a c k  o f  o p e r a b l e  n a v i g a t i o n  l i g h t s  d u r i n g  p e r i o d s  o f  
r e d u c e d  v i s i b i l i t y .

9. W a t e r t i g h t  c l o s u r e s  m i s s i n g  o r  i n o p e r a b l e .

10. F l o o d i n g  o r  u n c o n t r o l l e d  l e a k a g e .

11. F a i l u r e  t o  h a v e  a c u r r e n t l y  e n d o r s e d  L o a d  L i n e  C e r t i f i c a t e ,  
w h e n  r e q u i r e d .

2



Wednesday 
August 14 1991

P a r t  I I

Department of 
T ransportation
Coast Guard 

46 CFR Part 28
Commercial Fishing Industry Vessel 
Regulations; Final Ruie



40396 Fodoral Rogistur /  Vol. 50. No. 157 / Wednosduy, August 14, 1991 / Rules and Regulations

request Buch designation in writing. As a 
minimum the organization must verify 
that it—

(a) Publishes slnndurds for vessel 
design and construction which nre us 
widely available as und which are of 
aimilur content to the standards 
published by the AHS;

(b) Performs periodic surveys In a 
wide range of localities during and after 
construction to ensure compliance with 
published standards, including drydock 
examinations, in a manner similar to the 
ADS;

(c) Issues certificates testifying to 
compliance with the published 
standards;

(d) Hus as its primary concern the 
survey and classification of vessels;

(e) Has no interest in owning or 
operating fishing, fish processing, or fish 
tender vessels; and

(f) Maintains records of surveys and 
makes such records available to the 
Coast Guard upon request in a manner 
similar to the ADS.
§ 28.80 Report of casualty.

(a) Except for a casualty which is 
required to be reported to the Coast 
Guard on Form CG 2C92 in accordance 
with part 4 of this chapter, the owner, 
ugent, operator, master, or individual in 
charge of a vessel involved in a casualty 
must submit a report in accordance with 
paragraph (c) of this section, as soon as 
possible after the casualty, to the 
underwriter of primary insurance for the 
vessel or to an organization listed in 
paragraph (d) of this section whenever 
the casualty involves any of the 
following.

(1) Loss of life.
(2) An injury to an individual that 

causes that individual to remain 
incapacitated for a period in excess of 
72 hours.

(3) Loss of a vessel,
(4) Damage to or by a vessel, its cargo, 

apparel or gear, except for fishing gear 
while not on board a vessel, or that 
impairs the seaworthiness of the vessel, 
or that is initially estimated at $2,500.00 
or more.

(b) Each underwriter of primary 
insurance for a commercial fishing 
industry vessel must submit a report of 
each casualty involving that vessel to an 
organization listed in paragraph (d) of 
this section within 90 days of receiving 
notice of the casualty and whenever it 
pays a claim resulting from the casualty. 
Initial reports must be in accordance 
with paragraph (c) of this section. 
Subsequent reports must contain 
sufficient information to identify the 
casualty und any new or corrected 
casualty data.

(c) Each report of casualty must 
include the following information:

(1) The name and address of the 
vessel owner and vessel operator, if 
different than the vossul owner;

(2) The name and address of the 
underwriter of primary insurance for the 
vessel;

(3) The name, registry number, call 
sign, gross tonnage, year of build, length, 
nnd hull material of the vessel;

(4) The date, location, primary cause, 
nnd nuture of the casualty;

(5) The specific fishery, intended 
catch, and length of fishery opening 
when applicable; f

(6) The date thut the cusualty was 
reported to the underwriter of primary 
insurance for the vessel, or to an 
organization acceptable to the 
Commandant;

(7) The activity of the vessel at the 
time of the casualty;

(8) The weather conditions at the time 
of the cusualty, if the weather caused or 
contributed to the cause of the casualty;

(9) The damages to or by the vessel, 
its apparel, gear, or cargo;

(10) The monetary amounts paid for 
damages;

(11) The name, birth date, social 
security number, address, job title, 
length of disability, activity at the time 
of injury, type of injury, and medical 
treatment required for each individual 
incapacitated for more than 72 hours, or 
deceased as a result of the casualty;

(12) The name, registry number, and 
call sign of every other vessel involved 
in the casualty; and

(13) The monetary amount paid for an 
injury or a death.

(d) A casualty to a commercial fishing 
industry vessel must be reported to an 
organization that has knowledge and

. experience in the collection and 
processing of statistical insurance data 
and that has been accepted by the 
Commandant to receive and process 
casualty data under this port. The 
Commandant has accepted for this 
purpose:

(1) Marine Index Bureau, Inc., P.O.
Box 1964, New York, NY 10156-0612.

(2) Reserved.
Note: The Coast Guard intends to treat 

information collected under this section from 
underwriters of primary insurance as exempt 
from disclosure under the Freedom of 
Information Act because it is commercial and 
financial information which, if disclosed, 
would be likely to cause substantial harm to 
the competitive position of the underwriter.

§ 28.90 Rr port of Injury.
Each individual employed on a 

commercial fishing industry vessel must 
notify the master, individual in charge of

the vessel, or other agent of the 
employer of each illness, disability, or 
injury suffered while in service to the 
vessel not lutcr tliun seven duys aTtor 
the dutc on which the illness, disability, 
or injury nrose,

§28,95 Right of appeal.
Any person directly affected by a 

decision or action taken under this part, 
by or on behalf of the Coast Guard, muy 
appeal therefrom in uccorduncc with 
purt 1, subpart 1.03 of this chapter.

Subpart B—Requirements For All 
Vessels “  —

§28.100 Applicability.
Each commercial fishing industry 

vessel mus* meet the requirements of 
this subparl, in addition to the 
requirement of purls 24, 25, and 26 of 
this chapter.

§ 28.105 Ufesavlng equipment—general 
requirements.

(a) In addition to the requirements of 
this subpart, each commercial fishing 
industry vessel must comply with the 
requirements of part 25 subpart 25.25 of 
this chapter.

(b) Except as provided in § 28.120(d), 
each item of lifesaving equipment 
carried on board a vessel to meet the 
requirements of this part must be 
approved by the Commandant. 
Equipment for personal use which is not 
required by this part need not be 
approved by the Commandant.

§ 28.110 Ufe preservers or other personal 
flotation devices.

(a) Except as provided by § 28.305 of 
this chapter, after November 15,1991, 
each vessel must be equipped with at 
least one immersion suit, exposure suit, 
or wearable personal flotation device of 
the proper size for each individual on 
board as specified in table 28.110 and 
part 25, subpart 25.25 of this chapter. 
Notwithstanding the provisions of 
paragraphs (c) and (d) of § 25.25-1 of 
this chapter, each commercial fishing 
industry vessel propelled by sail or a 
manned barge employed in commercial 
fishing activities must meet the 
requirements of this paragraph.

(b) Each wearable personal flotation 
device must be stowed so that it is 
readily accessible to the individual for 
whom it is intended, from both the 
individual's normal work station and 
berthing area. If there is no location 
accessible to both the work statioi and 
the berthing area, an appropriate device 
must be stowed in both locations.
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Table 28.110.—Pehsonal Flotation Devices and Immersion Suits

Applicable waters Vossol typo Devices roqulrod Other regulations

Sonwanj ol Iho Boundary Lino and 
North ol 32' N; or Soulh ol 32‘ S; or 
Groat Lakes.

Coastal waters or beyond coid waters 
(includes Groat Lakos).

28.135; 25^5-9(ah 25.25-13; 25.25- 
15.

Do.

20.135; 25.25-5(0); 25.2S-5(t); 25.25- 
9(a); 25.25-13; 25.25-15.

Do.

All vo sso ls .......................... ............ ..........

40 loot (12.2 molors) or more in length...

Less than 40 lost (12.2 meters) In 
longth.

Typo 1, Typo V commercial hybrid, im­
mersion suit, or oxposuro s u i t3.

Typo 1, Typo II, Typo III. 7ypo V com ­
mercial hybrij immersion suit, or ex ­
posure suit*.

Do.......................................................

1 Until September 1, 1995. Individuals weighing loss th3n 44 pounds (196 Newtons) may substitute an approved personal notation device of the appropriate size 
lor o required immorsion suit or oxposuro suit.

3 Cortoin Typo V personal notation devices e ra  approved tor pubslilutlon tor Type I, II. cr III personal notation devices when usod in eccordanco with the 
conditions s tated  in tho Coast Guard approval label

§26.115 Ring life buoys.
(a) Except ns provided in paragraph

(b) of this section and § 28.305, after 
November 15,1991, each vessel must be 
equipped with a throwable flotation 
device or a ring life buoy as specified in 
table 28.115. If the vessel is equipped 
with a ring life buoy, at least one ring 
life buoy must be equipped with a line 
which is at least:

(1) 60 feet (16.3 meters) in length for a 
vessel less than 65 feet (19.0 meters) in 
length; or

(2) 90 feet (27.4 meters) in length for a 
vessel 65 feet (19.8 meters) or more in 
length.

(b) For each vessel lec.s than 65 feet 
(19.8 meters) in length, an approved 20 
inch (0.51 meters) or larger ring life buoy 
which is in serviceable condition and 
which was installed on board before 
September 15,1991, may be used to meet 
the requirements of paragraph (a) of this 
section.

Table 28.115.—Throwable Flotation 
Devices

Vessel longth Devicos roquired

Less than 16 loot (4.9 
molers).

16 loot (4.9 meters) or 
more, but loss than 26 
(eel (7.9 meters).

26 loet (7.9 meters) or 
more, but less than 65 
loot (19.6 molers).

o5 reel (19.8 meters) or 
more

None.

1 buoyant cushion, or 
ring lile buoy (Type IV 
PFD) meters).

1 ring lllo buoy opproval 
number sterling with 
160.009 or 160.050. 
orange: a t least 24 
inch (0.61 meters) 
size.

3 ring lilo buoys, 
opproval numbor 
160.50; orango; at 
loasl 24 inch (0.61 
metots) size.

Nolo: Cerlnin Type V PFDb nre approved 
for uue in substitution for Type IV PFDs, 
when used in accordance with the conditions 
staled in the Coast Guard approval label.

§28.120 Survival craft.
(a) Except as provided in paragraphs

(b) and (d) through (h) of this section, 
each vessel must carry die survival craft 
specified in table 26.120(a), table 
28.120(b), or table 28.120(c), as 
appropriate for the vessel, in an 
aggregate capacity to accommodate the 
total number of individuals on board.

(b) The requirements of this section do 
not apply to a vessel with less than 4 
individuals on board which operates 
within 12 miles of the coastline.

(c) Except as provided by § 28.305, 
compliance dates for the requirements 
for the number and type of survival craft 
in tables 28.120(a), 28.120(b), and 
28.120(c) are

(1) For a documented vessel that 
operates in the North Pacific Area, 
September 1,1992;

(2) For a documented vessel that 
operates in the Great Lakes or in the 
Atlantic Ocean north, and east of a line 
drawn at a bearing 150° true from Watch 
Hill Light, Rhode Island, September 1, 
1993;

(3) For each other documented vessel, 
September 1,1994; and

(4) For each other vessel, September 1, 
1995.

(d) Each survival craft installed on 
board a vessel before September 15,
1991, may continue to be used to meet 
the requirements of this section 
provided the survival craft isr

(1) Of the same type as required in 
tables 28.120(a), 20.120(b). or 28.120(c), 
as appropriate for the vessel type; and

(2) Maintained in good and 
serviceable condition.

(e) Each inflatable liferaft installed on 
board a vessel before September 15, 
1991, may continue to be used to meet 
the requirements for an approved 
influtable liferaft, provided the existing 
liferaft i3 maintained in good and 
serviceable condition as required by 
table 28.140. and it is equipped with the 
equipment pack required by tables 
28.120(a), 28.120(b), or 28.120(c), as 
appropriate for the vessel type. Where 
no equipment pack is specified in tables 
28.120(a), 26.120(b), or 28.120(c), a 
coastal service pack is required.

(f) An approved lifeboat may be 
substituted for any survival craft 
required by this section, provided it is 
arranged and equipped in accordance 
with part 94 of this chapter.

(g) The capacity of an auxiliary craft 
carried on board n vessel which is 
integral to and necessary for normal 
fishing operations will satisfy the 
requirements of this section for survival 
craft, except for an inflatable liferaft, 
provided the craft is readily accessible 
during an emergency and is capable of 
safely holding all individuals on board 
thevesseL If the auxiliary craft is 
equipped with a Coast Guard required 
capacity plate, the boat must not be 
loaded so es to exceed the rated 
capacity.

(h) A vessel less than 36 feet in length 
which meets the positive flotation 
provisions of 33 CFR part 183 is exempt 
from the requirement for survival craft 
in paragraph (a) of this section for 
operation on the following waters:

(1) Within 1.2 miles of the coastline, 
any waters; and

<2) Rivers

Table 28.120 (a).—Survival Craft for Documented Vessels

Area Vossol type Survival crall required

All............................................................................. inliateWa Woraft with SOLAS A pack. 
Inllalablo liloraft with SOLAS B pack.Between 20-60 miles ot coasUino. cold w aters................. ............. A l.................................-...... ...................................
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Table 28.120 (a).—Survival Craft for Documented Vessels—Continued

Area Vossol type Survival crnlt required

Betwoon 20-50 mll03, ol coastline, warm waters........................ All................................................................. Inflatable tiforalt.
Inflatable litorolt.
Ulo float

Inflatable buoyant apparatus.

Nono.
None.

Inllatablo buoyant apparatus. 
Buoyant apparatus.
Buoyant apparatus.
Nono.

Beyond Boundary Lino, within 20 milo3 ol coastline, cold wators.. All.....................................................................
Beyond Boundary Lino within 20 mile; ol coasllino, warm 

waters.
Insldo Boundary Line, cold waters; or Lakes, bays, sounds, cold 

wators; or Rivors, cold waters.
Do....................................................................................

All.....................................................................

36 feet (11 motors) or moro in length.................

Inside Boundary Uno, warm waters; or Lakes, bays, sounds, 
warm watore; or Rivors, worm wators.

Groat Lakos, cold waters..........................................................

All.....................................................................

36 (net (11 msteis) or moro in longth.................
Do.................................................................................... Loss than 36 loet (11 motors) In length..............

All...............................................................
Groat Lakes, within 3 miles ol coastline, warm waiers... ........ ..... All.....................................................................

Noto: Tho hierarchy of survival craft in SOLAS B pack, inflatable liferaft with coastal higher in the hierarchy may be substituted for
descending order is lifeboat, inflatable liferaft service pock, inflatable buoyant appuratuB, any sur. .val craft required in this table,
with SOLAS A pack, inflatable liferaft with life float, buoyant apparatus. A survival craft

Table 28.120(b).—Survival Craft For Undocumented Vessels With not More Than 16 Individuals on Board

Aroa Vessel type Survival craft required

Beyond 20 miles ol coastline.................................................... All.................................................................... Inllatablo buoyant apparatus. 
Inflatable buoyant apparatus. 
Ule tloal

Buoyant apparatus.

Nono.
None.

Buo1. ant apparatus.
Buoyant apparatus.
None.

Beyond Boundary Line, within 20 miles ol coastline, cold wators.. 
Beyond Boundary Uno, within 20 miles of coastlino, warm 

wators.
Irsido Boundary Uno. cold waters; or Lakes, bays, sounds, cold 

waters; or Rivers, cold wators.
Do........................................................................................

All.....................................................................
All....................................................................

36 loet (11 meters) or more in length.................

Inside Boundary Une, warm waters; or Lakes, bays, sounds, 
warm waters; or Rivers, warm waters.

Groat Lakes, cold wators..........................................................

All.....................................................................

All....................................................................
Groat Lakes, beyond 3 miles of coastline, warm waters.............. All.....................................................................
Groat Lakes, within 3 miles ol coastline, warm wators................. All.....................................................................

Note: The hierarchy of survival craft in SOLAS B pack, inflatable liferaft with coastai higher in the hierarchy may be substituted for
descending order is lifeboat, inflatable liferaft service pack, inflatable buoyant apparatus. any survival craft required in this table,
with SOLAS A pack, inflatable liferaft with life float, buoyant apparatus. A survival craft

Table 28.120(c).—Survival Craft For Undocumented Vessels With More Than 16 Individuals on Board

Area Vessel typo Survival craft required

Beyond 50 miles of coastline.................................................... All.................................................................. Inflatable liferaft with SOLAS A pack. 
Inllatablo liferaft with SOLAS B pack. 
Inllatablo liferaft.
Inllatable liferaft.
Life fioaL

Inflatable buoyant apparatus.

Nono.
None.

Between 20-50 miles o( coastline, cold waiers.......................... All................................................................
Between 20-50 miles ol coastlino, warm waters......................... All....................................................................
Beyond Boundary Une, within 20 miles ot coastline, cold water.... 
Beyond Boundary Une within .'.0 miles ol coastline, warm 

waters.
Inside Boundary Une, cold waters; or Lakes, bays, sounds, cold 

waters; or Rivers, cold wetors.
Do....................................................................................

All.....................................................................
All....................................................................

36 leet 11 (meters) or more In length.................

Insido Boundary Une, warm waiers; or Lakes, bays, sounds, 
warm waiers; or Rivers, warm waters.

Great Lakas, cold waters..........................................................

All....................................................................

36 leet (11 motors) or more in longth................
Do................................................................................... Loss than 36 feot (11 meters) in longth..............

All.....................................................................
Buoyant apparatus. 
Buoyant apparatus. 
Nono.

Great Lakes, beyond 3 miles ol coastline, warm waiers..............
Gmal Lakes, within 3 miles ol coastline, warm wators................. All.....................................................................

Note: The hierarchy of survival craft in 
descending order is lifeboat, inflatable liferaft 
with SOLAS A pack, inflatable liferaft with 
SOLAS B pack, inflatable liferaft with coastal 
service pack, inflatable buoyant apparatus, 
life float, buoyant appurutus. A survival craft 
higher in the hierarchy may be substituted for 
any survival craft required in this table.

§28.125 Stowage of survival craft.
(a) Each inflatable liferaft required to 

be equipped with & SOLAS A or a 
SOLAS B equipment puck must be 
stowed so us to float free und 
automatically inflate in the event the 
vessel sinks.

(b) Each inflatable liferaft, inflatable 
buoyant apparatus, and any auxiliary 
craft used in their place, must be kept 
readily accessible for launching or be 
stowed so as to float free in the event 
the vessel sinks.

(c) Each hydrostatic release unit used 
in a float-free arrangement must be
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approved under purl 100, subpart 160.002 
of this chapter.

(d) Each float-free link used with a 
buoyant upparutus or with a life float 
must be certified to meet part 100, 
subpart 100.073 of this chapter.
§28.130 Survival craft equipment.

(a) General. Each item of survivul 
craft equipment must be of good quality, 
effective for the purpose it is intended to 
serve, and secured to the craft.

(b) Inflatable lifemfts. Each inflatable 
liferaft must have one of the following 
equipment packs us shown by the 
markings on its container:

(1) Coastal Service:
(2) SOLAS D Pack (formerly "Limited 

Service"); or
(3) SOLAS A Puck (formerly "Ocean 

Service").

(c) Each life flout and buoyant 
apparatus must be fitted with a lifeline, 
pendants, a pointer, nnd a floating 
electric water light approved under part 
101 Bubpnrl 101.010 nf this chapter.

(d) Other survival craft, A vessel must 
not carry survival craft other than 
inflatable liferaf ts, life floats, inflatable 
buoyant upparutus, or buoyant 
apparatus, such as lifeboats or rigid 
liferafts, unless the survival craft nnd 
launching equipment comply with the 
requirements for installation, 
arrangement, equipment, and 
maintenance contained in 40 CFR part 
94.
§ 28.135 Dissaving equipment markings.

(a) Except as provided in paragraph
(d) of this section, after September 1. 
1992, lifesaving equipment curried

aboard a vessel pursuant to the 
requirements of this subpait of part 25, 
subpurt 25.25 of this chapter must be 
market* us specified in table 20.135.

(b) Lettering used in lifesaving 
equipment markings must bo in block 
capital letters.

(c) Rotrorefleclive markings required 
by this section must be with material 
approved under part 164, subpurt 164.010 
of this chapter. The arrangement of the 
retroreflective material must meet l.MO 
Resolution A.U5B(1(1).

(d) A wearable personal flotation 
device must be marked with the name of 
either the vessel, the owner of the 
device, or the individual to whom it is 
assigned.

Table 28.135.—Lifesaving Equipment Markings

Item Markings required, name ot vessel Rotrorellectrvo matorial

Wearable porsonal notation device (Typo 1, II, III. or wearable 
Type V); Immersion suit or exposure suit.

See §20.135(d)......... ....................................... Typo 1 or Type II.

Type II.
Sea nolo.
See note.
Type II.
Typo II 
Type II.
Typo II.

X......................................................................
Soe nolo..........................................................
See note..........................................................
X......................................................................
X......................................................................

EPIRB ........................................................... X......................................................................

Note: No marking other than that provided 
by the manufacturer and the servicing facility 
is required.

§28.140 Operational readiness, 
maintenance, and Inspection of lifesaving 
equipment.

(a) The master or individual in charge 
of a vessel must ensure that each item of 
lifesaving equipment must be in good 
working order, ready for immediate use, 
and readily accessible before the vessel

leaves port and at all times when the 
vessel is operated.

(b) Except for an inflatable liferaft or 
an inflatable buoyant apparatus less 
than two years of age, each item of 
lifesaving equipment, including 
unapproved equipment, must be 
maintained and inspected in accordance 
with:

(1) Table 20.140;

(2) The servicing procedure under the 
subpart of this chapter applicable to the 
item’s approval: and

(3) The manufacturer's guidelines.
(c) An inflatable liferaft or inflatable 

buoyant apparatus must be serviced at a 
facility specifically approved by the 
Commandant.

(d) An escape route from a space 
where an individual may be employed 
or an accommodation space must not be 
obstructed.

Table 28.140.—S cheduled Maintenance and Inspection of Lifesaving Equipment

Item
Interval

Regulation
Monthly Annually

Inflatable wearable personal dotation device (Typo V com­
mercial hybrid).

Personal dotation devices, exposuro suits end immersion 
suits.

28 140

Inspect, clean and repair as necessary......... 23.140

Inspect, clean and repair as necessary......... 28.140
Servicing.................................................... 28.140
Servicing.................................................... 28.140
Sorvicing.................................................... 28.140
Replace on or before expiration dato........... 28.140
Replace..................................................... 28.140
Replace on or beforo expiration dato........... 25.26-5. 28 1 JO

Test.............................................. 25.26-5

1 Water activated batlorios must bo replaced whenever Ihey are used
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§ 28.145 Distress olgiisls.
Except as provided by 20.305, sfter 

November 15,1091, each vessel most ba 
equipped with the distress signals 
specified in table 20.145.

Table 28 .145—Distr ess  S ignals

Aruu

Ocean, rnoro Uian £0 
miloa Irom coas'Jina.

Ocoan, 3-50 miloa Horn 
tho coastlino; or moro 
than 3 mlloa from tho 
coastlino on tho Groat 
Lakos.

Devices required

Table 28.145.—Distr ess  S ignals— 
Continued

Area

Coastal wators. 
oxcludiMQ the Groat 
Lnkou; or wiUlin 3 
mllas ol tho coastlino 
on Iho Groat lakoa.

3 parachute fiaros. 
upprovtU aorlea 46 CFR 
160.136; plus 6 hand 
fMreo, ooprovBl nottoi 
46 CFR 160.121; plus 
3 amoko signals, 
opproval aorias 48 CFR 
160.122.

3 parachute (lares, 
approval caries 46 CFR 
160.130, or 160.038; 
plus 6 hand llaras, 
approval series 46 CFR 
160.121 or 160.021; 
plus 3 smoko signals, 
opproval scries 46 CFR 
160.122, 160.022, or 
160.037.

Dovvuv rcqditod

Night vlsuul rfistruBa 
signals consisting of 
ono •loclnc dialree* 
light, approval aeries 
48 CFR 161.013 orO 
nptxovod ft .ims; plus 
Day visual diolroaa 
nlgnala consisting ol 
on« distress Hag, 
approval oortos 48 CFR 
160.072, or 3 approved 
(lares, or 3 approved 
smoko signals.1

1II flaioe ara car hod, tlie aame 3 (lares may bo 
countod toward mooting both tho day and night 
requirement.

§ 28.150 Emergency position Indicating 
radio beacons (EPIRBs).

Each vessel must be equipped with nn 
emergency position indicating radio 
beacon (TPIRA) as required by 40 CFR 
part 25, subpart 25.20.

Noto; Euch vessel which uses rudio 
communication equipment must have a Ship

Kudiu Station Lieensn issued by tho Federal 
Communications Commission, us set forth iu 
47 CFR pari oO.

§ 28.155 Excess flro dotactlon and 
protection equipment

Inaiullation of fire detection and 
protection equipment in excess of that 
required by the regulations in this 
uuhcluiptcr iu permitted provided that 
the excess equipment does not endangu.' 
tho vessel or individuals on board in uoy 
wuy. The excess equipment must, at a 
minimum, be listed and labeled by an 
independent, naticmully recognized 
testing laboratory und be in accordance 
wilh an appropriate industry standard 
for design, installation, testing, and 
maintenance.

5 28.160 Portable flro extinguishers
(a) Euch vessel must meet the 

requirements of part 25, subpart 25.30 of 
this chapter.

(b) Each vessel 05 feet (19.8 meters) or 
more in length mu3t be equipped with 
the minimum number, location, and typt 
of portable Cre extinguishers specified 
in table 28.160.

Table 28.160.—Portable Fire Extinguishers for Vessels  65 Feet (19.8 Meters) o t , More in Length

Space Classification Quantity and location

.Vlt.......................................................... T fn each main corridor not more than 150 (oar (49.2 
meters) apart (May bo located In stairways.)

2 In vicinity of ewL
1 (or eacti 2,500 square foot (269.1 sq. motors) or fraction 

thereof suitabfe1 for lazards Involved.
1 outside Bpace in vicinity of exIL 
1 for each 2.500 square feat (269.1 sq. meters) or fraction 

' (hereof located In tho ; vicinity of exits. eithsr injido or 
outside tlie spaces.

; 1 outside tho space in vicinity of exit.
1 for each 1,000 brake horsepower or fraction the. oof but 

not leas than 2 nor more than &
1 for each propulsion motor generator unit 
1 outside the space in the vicinity of exit 
1 outside the space in the vicinity of oxiL 
1 outside the space in tho vicinity of exit

C-|................................ .........................
B-lt or C-ll................ .................. ............

R—II ......................
A-ir......................................... ........ .......

Machinery spaces; hUemal combustion propelling machin­
ery.

Electric propulsion motors or generator unit ot open typo—

B-ll............... ............ ............................

rc-ii
B-ll..........................................................
B-ll.................................................. .....
C-ll.............................. ..................... ..

§ 28.165 Injury placard.
Each vessel must have posted in a 

highly visible location accessible to the 
crew a placard measuring at least 5 
inches by 7 inches (127 millimeters by 
178 millimeters] which reads:

Notice

Report All Injuries
United States law. 40 United States Code 

10(303, requires each seaman on 3 fishing 
vessel, fish processing vessel, or fish tender 
vessel to notify the master or individual in 
charge of the vessel or other agent of the 
employer regarding any illness, disability, or 
Injury suffered by the seaman when in 
service to the vessel not later than seven 
days after the date on which the illness, 
disability, or injury arose.

Subpart C—Requirements fo r 
Documented Vessels That Operate 
Beyond the Boundary Lines or With 
More Than 16 Individuals On Board
§28.200 Applicability.

Each documented commercial fishing 
industry vessel that operates beyond the 
Boundary Lines or that operates with 
more than 16 individuals on board must 
meet the requirements of this subpart in 
addition to the requirements of subparts 
A and B of this part.

§28.205 Fireman’s outfits and salf- 
contalncd breathing apparatus.

(a) Each vessel that operates with 
more than 49 individuals on board must 
be equipped with Rt least two fireman’s

outfits stowed fn widely separated 
locations.

(b) Each vessel that uses ammonia as 
a refrigerant must be equipped with at 
feast two self-contained breathing 
apparatuses.

(c) A fireman’s outfit must consist of 
one self-contained breathing apparatus 
with lifeline attached, one flashlight, a 
rigid helmet, boots, gloves, protective 
clothing, and one fire axe.

(d) At least one spare air bottle must 
be provided for each self-contained 
breathing apparatus.

(e) Each self-contained breathing 
apparatus must be approved by the 
Mine Safety and Heulth Administration 
(MSHA) and by the Notional Institute 
for Occupational Safety and Health
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(NIOS11), have us o minimum o 30 
minute air supply. nnd a full faccpiece.
§ 20.210 First old equipment en d Jn ln g .

(a) Each v-jbsdI must have on bourd n 
complete first aid munuul and medicine 
chest of u size suitublo for the number of 
individuals on board in a readily 
accessible location.
(b) First aid and cardiopulmonary 

resuscitation (CPU) course certification. 
Certification in first aid und CPR must 
be us described In this paragraph.

(1) First aid—a certificate indicating 
completion of a first aid course from:

(1) The American Nutionul Red Cross 
‘‘Standard first Aid and Emergency 
Cure" or "Multi-media Standard First 
Aid" course; or

(ii) A course approved by the Coast 
Guurd under 5 10.205(h)(l)(ii) of this 
chapter.

(2) CPR—A certificate indicating 
completion of course from:

(i) The American National Red Cross:
(ii) The American Heart Association;

or
(iii) A course approved by the Coast 

guard under 8 10.205(b)(2)(iii) of this 
chapter.

(c) After September 1,1993, each 
vessel that operates with more than 2 
individuals on board must have at least
1 individual certified in first aid and at 
least 1 individual certified in CPR. An 
individual certified in both first aid and 
CPR will satisfy both of these 
requirements.

(d) After September 1,1993, each 
vessel that operates with more than 10 
individuals on board must have at least
2 individuals certified in first aid and at 
least 2 individuals certified in CPR. An 
individual certified in both first aid and 
CPR may be counted against both 
requirements.

(e) After September 1,1993. each 
vessel that operates with more than 49 
individuals on board must have at least 
4 individuals certified in first aid nnd at 
least 4 individuals certified in CPR. An 
individual certified in both first aid and 
CPR may be counted against both 
requirements.
§28.215 Guards for exposed hazards.

(a) Each space on board a vessel must 
meet the requirements of this section.

(b) Suitable hand covers, guards, or 
railing mu9t be installed in way of 
machinery which can cause injury to 
personnel, such as gearing, chain or belt 
drives, and rotating shafting. This is not 
meant to restrict necessary access to 
fishing equipment such as winches, 
drums, orgurdies.

(c) Each exhaust pipe from an internal 
combustion engine which is within

reach of personnel must be insulated or 
otherwise guarded to prevent burns.

§ 28.225 Navigational Information.
(s) Each vessul must have at least tho 

following navigational information on 
board:

(1) Marine charts of tho urea to be 
trunsitcd, published by the National 
Ocean Service, Defense Mapping 
Agency Hydrographic/Topographic 
Center, U.S. Army Corps of Engineers, 
or a river authority that—

(1) Arc of a lurge enough scale and 
have enough dntuil to make safe 
navigation of the area possible: nnd

(ii) Arc currently corrected.
(2) For the area to bo transited, a 

currently corrected copy of, or 
applicable currently corrected extract 
from, each of tlie following publications:

(i) U.S. Coast Pilot; and
(ii) Coast Guard Light List.
(3) For the area to be transited, the 

current editior of, or applicable current 
extract from, each of the following 
publications:

(i) Tide tables published by the 
National Oceun Service; and

(ii) Tidal current tables published by 
the Nutional Ocean Service, or river 
current publication issued by the U.S. 
Army Corps of Engineers or a river 
authority.

(b) Each vessel of 39.4 feet (12 meters) 
or more in length that operates 
shoreward of the COLREG Demarcation 
Lines, as set forth in 33 CFR part 80, 
must carry on board and maintain for 
ready reference a copy of the Inland 
Navigation Rules, as set forth in 33 CFR 
chapter 1, subchapter E,

§ 28.230 Corr.passe3.
Each vessel must be equipped with an 

operable magnetic steering compass 
with a compass deviation table at the 
operating station.

§ 28.235 Anchors and radar reflectors.
(a) Each vessel must be fitted with an 

anchor(s) and chain(s), cable, or rope 
appropriate for the vessel and the 
waters of the intended voyage.

(b) Except for a vessel rigged with 
gear that provides a radar signature 
from a distance of 6 miles, each 
nonmetallic hull vessel must have a 
radar reflector.

§ 28.240 General alarm system.
(a) Except as provided in paragraph 

(0 of this section, after September 1, 
1992, each vessel with an 
accommodation space or a work space 
which is not adjacent to the operating 
station, must have an audible general 
alarm system with a contact-maker ot 
the operating station suitable for

notifying individuals on bourd in the 
event of nn emergency.

(b) The general ulurm system must be 
capable of notifying an Individual in any 
accommodation space or work space 
where they may nonnully bo employed.

(c) In a work space where background 
noise makes a general alarm system 
difficult to hear, a flashing red light must 
also be installed.

(d) Euch general ulurm bell and 
flashing red light must bo identified with 
red lettering at least '/»Inch (13 
millimeters) high as follows;
Attention

Gcnerul Alarm—When Alarm Sounds Go 
to Your Station.

(e) A general alarm system musl bo 
tested prior to operation of the vessel 
and at least once each week thereafter.

(0 A public address system or other 
means of alerting all individuals on 
board may be used in lieu of a general 
alarm Bystem provided it complies with 
paragraphs (b), (c), and (e) of this 
acction and can be activated from the 
operating station.

§ 28.245 Communication equipment
(a) Except as provided in paragraphs

(b) through (e) of this section, each 
vessel must be equipped ao follows.

(1) Each vessel must be equipped with 
a VHF radiotelephone capable of 
transmitting and receiving on the 
frequency or frequencies within the 150- 
162 MHz band necessary to 
communicate with a public coast station 
or U.S. Coast Guard station serving the 
area in which the vessel is operating.

(2) Each vessel that operates more 
than 20 miles from the coastline, in 
addition to the VHF radiotelephone 
required by paragraph (a)(1) of this 
section, must be equipped with a 
radiotelephone transceiver capable of 
transmitting and receiving on 
frequencies in the 2-4 MHz band 
necessary to communicate with a public 
coast station or U.S. Coast Guard 
station serving the area in which the 
vessel is operating.

(3) Each vessel that operates more 
than 100 miles from the coastline, in 
addition to the communication 
equipment required by paragraph (a)(1) 
of this section must be equipped with a 
radiotelephone transceiver capable of 
transmitting and receiving on 
frequencies in the 2-27,5 MHz band 
necessary to communicate with a public 
coast station or U.S. Coast Guard 
station serving the urea in which the 
vessel is operating.

(4) Each vessel that operates in waters 
contiguous to Alaska where no public 
coast station or U.S. Coast Cuard
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station is within communications range 
of a VHF radio transceiver operating on 
tlie 150-102 MHz band or the 2-4 MHz 
bund, in addition to the VHF rudio 
communication equipment required by 
paragraph (a)(1) of this section, must bo 
equipped with a rudiotelephonc 
transceiver capable of transmitting and 
receiving on frequencies in the 2-27.5 
MJfz band necessary to communicate 
with u public const station or a U.S. 
Coast Guard station serving (tie area in 
which the vessel is operating.

(b) A single radio transceiver capable 
of mooting the requirements of 
paragraphs (a) (2) and (3), or paragraphs 
(n) (*), (J), nr.d (4) of this section, is 
acceptable.

(a) Satellite communication capability 
with the anatom servicing the erca in 
which the vessel is operating is 
acceptable as an alternative to the 
requirements of paragraphs (a)(2), (a)(3), 
or (a)(4) of this section.

(d) A cellular telephone capable of 
communicating wilh a public coast 
station or a U.S. Coast Guard station 
serving the area in which the vessel is 
operating is acceptable os an alternative 
to the requirements of paragraphs (a)(2),
(a)(3), or (a)(4) of this section.

(e) A radiotelephone transceiver 
installed on board a vessel before 
September 15.1991, capable of 
transmitting and receiving on 
frequencies on the 4-20 Mllz band may 
continue to be used to seiisfy the 
requirements of paragraphs (a)(3) arid
(a)(4) of this section.

(f) The principle operating position of 
the communication equipment must be 
at the operating station.

(g) Communication equipment must be 
installed to ensure safe operation of the 
equipment and to facilitate repair. It 
mu3t be protected against vibration, 
moisture, temperature, and excessive 
currents and voltages. It must be located 
so as to minimize the possibility of 
water intrusion from windows broken 
by heavy seas.

(h) Communication equipment must 
comply with the technical standards and 
operating requirements issued by the 
Federal Communications Commission.
es set forth in 47 CFR part 80.

Noto: Each vessel which uses radio 
equipment to meet the communication 
requirements of this scciion must have a Ship 
Radio Station License issued by the Federal 
Communications Commission, us set forth in 
47 CI'R part B0.

(i) All communication equipment must 
be provided with an emergency source 
of power that complies with § 23.375.

§ 28.250 High water alarms.

On a vessel 30 feet (11.8 meters) or 
more in length, a visual and audible

alarm must lie provided at the operating 
station to indicuta high water level lit 
each of the following normally 
unmanned spaces:

(a) A space with it through-null fitting 
below the deepest load waterline, such 
as tho lazaretto;

(b) A machinery spneo bilge, bilge 
well, shaft alley bilge, or other apace 
subject to flooding from sea water 
piping within tiia apace; und

(e) A apnea wilh a non-watertigiit 
eiouttre, such as a space with a non- 
waterlight hatch on the main dock.
§ 28.255 Bilge pumps, bllga piping, and 
dewatotlng systems.

(a) Each vessel must be equipped witii 
a bilge pump and bilge piping cupabie of 
draining any watertight compartment, 
olhct than tanks nnd small buoyancy 
cotnpat Intents, under ail service 
conditions. Large spaces, such as 
engincrooms must be fitted with more 
than one suction line.

(b) In addition to the requirements of 
paragraph (a) of this section, a space 
used in the sorting or processing of fish 
in which water is used must befitted 
with dewatering system capable of
de watering the space under normal 
conditions of list and trim at the same 
rate as water is introduced. Pumps used 
a3 part of the processing of fish do not 
count for meeting this requirement. The 
dewatcring system must be interlocked 
with the pump(s) supplying water to the 
space, so that in the event of failure of 
the dewatering system, the water supply 
is inactivated.

(c) Except as provided by paragraph
(I) of this section, each vessel 79 feet (24 
meters) or more in length must be 
equipped with a fixed, self-priming, 
powered, bilge pump connected to a 
biige manifold.

(d) If a bilge pump required by 
paragraph (a) of this section is portable, 
it must be provided with a suitable 
suction hose of adequate length to reach 
the bilges cf each watertight 
compartment it must serve and with a 
discharge hose of adequate length to 
ensure overboard discharge. A portable 
pump must be capable of dewatering 
each space it serves at a rate of at least 
2 inches (51 millimeters) of water depth 
per minute.

(e) Except for a fire pump required by 
§ 28.315, a bilge pump may be used Tor 
other purposes.

(f) Except where an individual pump 
is provided far a separate space or for a 
portable pump, each individual bilge 
suction line must be led to a manifold. 
Each bilge suction line must be provided 
with a stop valve at the manifold and a 
check valve at some accessible point in

the bilge line to prevent unintended 
flooding of a space.

(g) Each bilge suction line and 
dewatering system auction must be 
fitted with a suitable strainer io prevent 
clogging of the suction line. Strainers 
must have an open urea of not less than 
throe limes the open area of the suction 
line.

(h) Each vessel must comply with tho 
oil pollution prevention requirements of 
33 CFR parts 151 and 155.

§28.260 Electronic position fixing 
devices.

Each vessel 79 feet (24 meters) or 
more in length must be equipped wilh an 
electronic position fixing device capable 
of providing accurate fixes for the area 
in which the vessel operates.

§ 23.285 Emergency Instruction.
(a) Except as provided in paragraphs

(b) and (c) of this section, each vessel 
must have emergency instructions 
posted in conspicuous locations 
accessible to the crew.

(b) The instructions identified in 
paragraphs (d)(8), (d)(7), (d)(8), and
(d)(9) of this section, may be kept 
readily available as an alternative to 
posting.

(c) On a vessel which operates with 
les3 than 4 individuals on board, the 
emergency instructions may be kept 
readily available as an alternative to 
posting.

(d) The emergency instructions 
required by this section must identify at 
least the following information, as 
appropriate for the vessel;

(1) The survival craft embarkation 
stations aboard the vessel and the 
survival craft to which each individual 
is assigned;

(2) The fire end emergency signal and 
the abandon ship signal;

(3) If immersion suits are provided, 
the location of the suits and illustrated 
instructions on the method for donning 
tiie suits;

(4) Procedures for making a distress 
call, such as:

(i) Make sure your communication 
equipment is on.

(ii) Select 158.8 MHz (VHF chur.nel 
18), 2182 kHz, or other distress 
frequency used in your area of 
operatioa Note: VHF channel 16 and 
2182 kHz on SSD are for emergency and 
calling purposes only.

(iii) Press microphone button and 
speaking slowly— clearly—calmly say: 
"Mayday—Mayday—Mayday"

(iv) Say: "This is the M/V (Insert 
name of your vessel), (Insert namr of 
your vessel). (Insert name of your 
vessel), Ove-."
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T h e  F i n a l  R u l e :  A  S u m m a r y  o f  t h e  
C o m m e r c ia l  F is h in g  V e s s e l  S a fety  A c t

NOTE: The following is a partial summary , for Alaska 
waters, o f  the regulations and is not all inclusive. Effective 
date is September 15, 1991 unless otherwise noted. We 
strongly recommend fishermen to review the regulations and 
the checklist themselves. In Alaska call the USCG FIV Safety 
Coordinator at 1-800-478-7369 and leave your name and 
address for a free copy ofthe regulations and boarding officer 
checklist.

R e q u ir e m e n t s  F o r  A ll  F is h in g  V essels

1. Immersion suit acccsible and of an appropriate size for 
each person onboard. If beyond the Boundary Line 
retro-tape, PFD light and name (vessel, owner of de­
vice, or person assigned) must be on suit (after 9/1/92)

2. Ring Life Buoys (RLB) {orange, 24" diameter, with 
retro-tape and vessel name}
a. Vessels 16’ to <  26’: Bouyant cushion or RLB 

plus 60’ line minimum.
b. Vessel 26’ to <  65’: RLB plus 60’ line minimum.
c. Vessel > /=  65’: Minimum 3 RLBs one with a 

90’ line.

3. Survival craft required on documented vessels after 9/ 
1/92 or on state registered vessels after 9/1/95 except 
those with less than 4 people within 12 miles of shore. 
Liferafts with appropriate equipment packs and in­
stalled onboard before 9/15/91 are “grandfathered”. 
U nder limited conditions “auxiliary craft” may be 
substituted. F/V less than 36 ft. that have positive 
flotation and operate within 12 miles of shore are 
exempt. This section may be subject to future revision.

4. Distress flares if more than 3 miles from shore: 3 
parachute flares; 6 handheld flares; 3 smoke flares. 
Lesser requirements if within 3 miles.

5. Injury placard posted.

6.406 EPIRB if operating beyond 3 mile Territorial Sea 
Line. After 9/1/92 must be marked with vessel name.

R e q u ir e m e n t s  f o r  D o c u m e n t e d  V essels  
w it h  M o r e  t h a n  16 P e o p l e  O n B o a r d  o r  
O p e r a t in g  B e y o n d  h ie  B o u n d r y  L in e

1. Fire extinguisher(s).

2. Two fireman’s outfits if more than 49 people on board.

3. Two SCBAs required with spare 30 minute bottles if 
ammonia refrigeration system on board.

4. First Aid book & equipment. First Aid training re­
quired by 9/1/93.

5. Guards for exposed hazards.

6. Unobstructed escape routes.

7. Relevant, up-to-date charts, Coast Pilot, light list, tide 
& current tables. Maintain charts using Local Notice 
to Mariners.

8. C om pass, anchor, and  rad a r  rc f le c to r(fo r  
nonmemtallic hull not providing a signature from 6 
miles).

9. General alarm (after 9/1/92).

10. VIIF Communication equipment to contact Coast 
Guard (SSB past 20 nautical miles). See Final Rule.

11. High water alarms if vessel 36 ft. or more, bilge 
pumps, piping & dewatering systems regardless of 
length.

12. F/V over 79 ft must have electronic position fixing 
device.

13. Monthly emergency instruction, drills & orientation.

14. Training in drill instruction, (effective 9/1/94).

R e q u ir e m e n t s  f o r  F /V  w it h  K e e l s  L a id  
o r  C o n v e r t c d  A f t e r  9/15/91

This section sets standards for the areasof liferaft launch­
ing, fire fighting systems, galley hoods, fuel systems, ven­
tilation, electrical standards, radar and depth sounding 
equipment, deck rails, life lines, and grab rails. See Final 
Rule for del ails.

R e q u ir e m e n t s  f o r  St a b il it y

Applies to F/Vs more that 79 ft. that has had keel laid or 
altered after 9/15/91. Sets standards and tests for these 
vessels. Future rule making will affect this section and 
smaller F/Vs. See Final Rule for details.

conimatd nal pn^e



C o n t m u e d * . '

c o n t i n u e d  f r o m  p a g e  5

T r a in in g  R e q u ir e m e n t s

Applies only to documented F/Vs beyond the boundry 
line or with more than 16 people onboard (POB).

1. First Aid & CPR (After September 1,1993) Accept­
able certification follows:

First Aid: 1. American Red Cross
2. OSHA
3. USCG approved

CPR: 1. American Red Cross
2. American H eart Association
3. USCG approved

a. F/V with more than 2 POB must have one 
person trained in First Aid and CPR (can be 
same person).

b. F/V with more than 16 POB needs two trained 
in First Aid/CPR.

c. F/V with more than 49 POB needs 4 trained in 
First Aid/CPR.

2. Instruction, Drills and Safety Orientation:

M aster will conduct drills andinstructio.i oi ceainonth 
in the following:

a. abandoning vessel.
b. fighting a fire in different locations.
c. recovering an individual in the water.
d. minimizing the effects of flooding.
e. launching survival craft.
f. donning immersion suits and PFDs.
g. donning fire clothing and SCBA ( if so equipped).
h. r.'dio distress calls and visual distress signals.
i. activating the general alarm.
j. reporting inoperative alarm systems.

3. Drill Instruction. After Sept. 1, 1994 no person may 
conduct the drills or provide instruction without that 
person having been trained in the proper procedures 
for conducting the activity.

4. Safety Orientation. Tlie master must insure that a 
safety orientation is given to each individual onboard 
that has not received the instruction or participated in 
the drill.

5. Emergency Instructions. Instructions must be posted 
or be kept readily available (F/V with less finjir'4' 
people) covering:

a. survival craft embarkation stations.
b. fire, emergency and abandon ship signal.
c. location of immersion suits & illustration of 

donning procedure.
d. procedures for making a distress call.
e. essential action to be taken in an emergency.
f. procedures for rough weather or conditions.
g. procedures for anchoring.
h. persons overboard procedures.
i. fire fighting procedures.

6. Master must insure that lifesaving equipment is in 
good condition and readily available for immediate 
use.

S p e c ia l  N o t e s

Vessels whose liferafts qualify to be grandfathered 
should keep a copy of receipt with date of purchase 
onboard. See Final Rule for details.

Grandfathered liferafts must still follow the yearly 
repacking schedule and be repacked by a certified 
repacker (repacker must be certified by manufac­
turer of raft).

Be sure to do the following and record in your log 
book:

1. Monthly Drills.

2. Monthly EPIRB test.

3. Inspect all other survival gear regularly.

R efer to  the Final R ule to clarify questions o r  call 
your local U SCG  Fishing Safety C oord ina to r. In 
A laska call 1-800-478-7369.

AMSEA Marine Safely UpJale 6 December IV91



UNITED FISHERMEN OF ALASKA

211 4th Street. Suil 112 
Juneau, AK 99801 
907-506-2820 

Fax// 907-463-2545

F e b r u a r y  4 ,  .1992

MEMBER ASSOCIATIONS

Alaska Crab Coalition 
Alaska Indopondont Flshormon's 

Markoling Association 
Aluska Longlino Flshormon's 

Association 
Alaska Trollors Association 
Boring Son Flshormon's Association 
Bristol Bay Driltnottors Association 
Concerned Aroa ’M* Fishormon 
Cook Inlot Aquaculture Association 
Coppor Rivor Fishormon's Cooporntive 
Cordova Dlst'hi Fisi.cmon Unltod 
Konai Poninsula Fishormon's Association 
North Pacilic Fisheries Association 
Northern Southoast Regional 

Aquaculluro Association 
Peninsula Markoting Association 
Potorsburg Vossol Ownors Association 
Princo William Sound

Aquaculturo Association 
Princo William Sou d Soinors Association 
Soalood Producers Cooporativo 
Southoast Alaska Soinors 
Southorn Southoast Rogional 

Aquaculturo Association 
Unitod Cook Inlot Drilt Association 
Unitod Southoast Alaska Gillnottors 
Western Alaska Cooporativo 

Markoting Association

T h e  H o n o ra b le  D ic k  E l i a s o n  
A la s k a  .O ta te  S e n a te  
P o s t  O f f i c e  B o x  v  
J u n e a u , A la s k a  99011

R E : S e n a te  E i l l  358

D e a r  S e n a t o r  E l i a s o n :

On b e h a l f  o f  th e  U n it e d  F is h e rm e n  o f  A la s k a ,  I  w o u ld  l i k e  t o  
s u p p o r t  t h e  p ro p o s e d  am ended la n g u a g e  to  AS 1 1 .4 6 .1 3 0 ( a )  
w h ic h  w o u ld  e le v a t e  th e  t h e f t  o f  c e r t a i n  s a f e t y  an d  s u r v i v a l  
e q u ip m e n t fro m  a c o m m e rc ia l  f i s h i n g  v e s s e l  to  t h e f t  i n  th e  
s e c o n d  d e g re e ,, a s  w e l l  a s  o t h e r  p ro p o s e d  la n g u a g e  u n d e r  SB 
3 5 8 .

I t  h a s  come to  my a t t e n t i o n ,  o v e r  t h e  p a s t  s e v e r a l  y e a r s ,  
t n a t  t h e f t  o f  s a f e t y  a n d  s u r v i v a l  e q u ip m e n t h a s  becom e an  
i n c r e a s in g  p ro b le m . F o r t u n a t e l y ,  a t  l e a s t  i n  o n e  i n s t a n c e  
o f  w h ic h  I  am a w a r e ,  t h e  t h e f t  o f  s u r v i v a l  s u i t s  w a s  
d is c o v e r e d  p r i o r  t o  a n  e m e rg e n cy  s i t u a t i o n .  T h i s  e q u ip m e n t , 
f o r  p u rp o s e s  o f  a c c e s s i b i l i t y  i n  t im e  o f  d i s t r e s s ,  i s  o f t e n  
s t o r e d  o u t s id e  o f  a  lo c k e d  c a b in  o r  s t o r a g e  l o c k e r .  T h i s ,  
u n f o r t u n a t e l y ,  a l s o  m a k e s  t h i s  e q u ip m e n t  m o re  r e a d i l y  
a c c e s s ib l e  t o  t h e f t .  A l s o ,  l i f e  r a f t s  an d  e m erg e n cy  lo c a t o r  
b e a c o n s  a r e  i n s t a l l e d  i n  3 u c h  a  m an n er t h a t  t h e y  c a n n o t  be  
s e c u r e d  fro m  t h e f t .

O u r o r g a n i z a t io n  w h o le h e a r t e d ly  s u p p o r t s  y o u r  s p o n s o r s h ip  
an d  e f f o r t s  on b e h a l f  o f  t h i s  w o r t h w h i le  l e g i s l a t i o n .  I t  i s  
o u r  s i n c e r e  hope t h a t  t h e  p ro p o s e d  s t a t u t o r y  ch a n g e  w i l l  a c t  
a s  a  d e t e r r e n t  to  t h o s e  u n s c r u p u lo u s  i n d i v i d u a l s  who w o u ld  
t h o u g h t le s s l y  re m o ve  s u r v i v a l  e q u ip m e n t  fro m  a  c o m m e rc ia l  
f i s h i n g  v e s s e l  and  j e o p a r d i z e  f i s h e r m e n 's  l i v e s .

V e r y  t r u l y  y o u r s ,

G re g  S e id e r  
E x e c u t i v e  D i r e c t o r

G S : p h i

c : S e n a t o r  R i c k  H a l f o r d  
S e n a t o r  F r e d  Z h a r o f f
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PHONE: 
DILL no: 
SUDJECT: 
MESSAGE:

NAME: GRANT H. TRASK
TITLE: DIRECTOR, SEAFOOD PRODUCER’S CO-OP 

COX AOff SECOND-STREET
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SO 353
THEFT OF DOAT SAFETY/SURVIVAL EQUIP
THANK YOU FOR TOUR DILL INTRODUCING PENALTIES FOR THE THEFT SURVIVA 

AND SAFETY EQUIPMENT. THE 350 MEMBERS OF SEAFOOD PRODUCER'S CO-OPERATIVE 
SUPPORT YOU. OUP LIVELIHOOD AND PROFESSIONALISM DEPENDS ON KEEPING ALL 
ASPECTS OF OUR BUSINESSES INTACT AND THIS DILL SHOULD SERVE AS DETERRANT TO 
ANYYONE INCLINED TO JEOPARDIZE THIS.
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DATE: 9C/0C/03 
TIME: 10 :31 :24  
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C O M M I T T E E :

JUDICIARY

D A T E : 2/11/92

ADDRESS (MAILING) & (ZIP)

Subject of meeting:
SB 398 - THEFT OF BOAT SAFETY/SURVIVAL EQUIPMENT

PHONE REPRESENTING DO YOU W ANT 
TO T E S T IF Y ?

■ - .. . . ............... — ......i..-  "■

Official ISiinintiM

PLEASE PRINT! 
NAME
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Subject of meeting:
SB 358 - THEFT OF BOAT SAFETY/SURVIVAL EQUIPMENT

Official Runsnoaa

PLEASE PRINT! 
NAME

KS

ADDRESS (MAILING) & (ZIP) PHONE REPRESENTING D O  Y O U  W A N T  
T O  T E S T I F Y  ?
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A l a s k a  S t a t e  L e g i s l a t u r e

119 Norih Cushman, 0201 Room 125, Slate Capitol
Fairbanks. Alaska 99701 Juneau, Alaska 99801*1182
(907) <152-4882 (907) 465-3834
Fax: 452-3254 1 ax: 586-6246

S h i r l e y  C r a i ’t
Alaska Stale Senator

To: S e n a t o r  R i c k  H a l f o r d ,  C h a i r
T h e  S e n a t e  J u d i c i a r y  C o m m i t t e e

F r o m :  S e n a t o r  S h i r l e y  C r a f t

D a t e :  F e b r u a r y  12, 1 9 9 2

Re: C S  S B  3 6 5

" A n  A c t  r e l a t i n g  t o  l i v i n g  w i l l s  a n d  d o  n o t  r e s u s c i t a t e  
o r d e r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B A C K G R O U N D

D o  n o t  r e s u s c i t a t e  (DNR) o r d e r s  a r e  a r e q u e s t  b y  a n  
i n d i v i d u a l  t o  n o t  b e  r e s u s c i t a t e d  u p o n  c a r d i o p u l m o n a r y  f a i l u r e .  
A  D N R  o r d e r  c a n  b e  o b t a i n e d  t h r o u g h  an o r a l  r e q u e s t  t o  y o u r  d o c t o r  
o r  b y  f i l l i n g  o u t  a D N R  o r d e r  form. If a n  i n d i v i d u a l  h a s  a n  
i n c u r a b l e  o r  p a i n f u l  i l l n e s s ,  h e  o r  s h e  m a y  n o t  w a n t  t o  b e  
r e s u s c i t a t e d .

P h y s i c i a n s ,  e m e r g e n c y  r e s p o n s e  p e r s o n n e l  a n d  h o m e  c a r e  
n u r s e s  a l l  u s e  d i f f e r e n t  g u i d e l i n e s  w h e n  r e s p o n d i n g  t o  D N R  o r d e r s .  

S B  3 6 5  w o u l d  s t r e a m l i n e  D N R  p r o c e d u r e s  f o r  a l l  h e a l t h  c a r e  
p r o f e s s i o n a l s  a n d  p r o v i d e  p r o t e c t i o n  f r o m  l i a b i l i t y  w h e n  a n  

i n d i v i d u a l ' s  D N R  r e q u e s t  i s  c a r r i e d  out.

S B  3 6 5  P R O V I D E S  F O R  T H E  F O L L O W I N G :

S B  3 6 5  r e i n f o r c e s  a n  i n d i v i d u a l ' s  w i s h  t o  n o t  b e  

r e s u s c i t a t e d  b y  r e q u e s t i n g  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  
S e r v i c e s  t o  d e v e l o p :  (1) D N R  i d e n t i f i c a t i o n  s u c h  a s  b r a c e l e t s ,
n e c k l a c e s ,  f o r m s  a n d  w a l l e t  s i z e  c a r d s ;  a n d  (2) r e g u l a t i o n s  f o r  

s t a n d a r d  D N R  p r o c e d u r e s .

D N R  i d e n t i f i c a t i o n  w i l l  h e l p  a l e r t  m e d i c a l  p e r s o n n e l  
w h o  m a y  n o t  b e  f a m i l i a r  w i t h  t h e  i n d i v i d u a l ,  o r  h i s  o r  h e r  w i s h  
t o  n o t  b e  r e s u s c i t a t e d .  F o r  i n s t a n c e ,  in t h e  c a s e  o f  a m o t o r  
v e h i c l e  a c c i d e n t  o r  a n  e m e r g e n c y  s i t u a t i o n  o c c u r i n g  a t  h o m e  w h e n  

t h e  i n d i v i d u a l ' s  d o c t o r  o r  n e x t  o f  k i n  a r e  n o t  a v a i l a b l e .

A  h e a l t h  c a r e  p r o v i d e r ,  o t h e r  t h a n  a p h y s i c i a n ,  is 

r e q u i r e d  t o  c o m p l y  w i t h  D N R  p r o t o c o l ,  w h e n  t h e y  a r e  p r e s e n t e d  

w i t h  D N R  i d e n t i f i c a t i o n .



D N R  O r d e r s  
F e b r u a r y  12, 1 9 9 2  
P a g e  .2

P h y s i c i a n s  o r  m e d i c a l  p e r s o n n e l  w h o  a c t  in a c c o r d a n c e  

w i t h  a D N R  o r d e r ,  w i l l  n o t  b e  s u b j e c t  t o  c i v i l  o r  c r i m i n a l  
l i a b i l i t y ,  o r  b e  f o u n d  g u i l t y  o f  u p r o f e s s i o n a l  c o n d u c t .

P h y s i c i a n s  o r  m e d i c a l  p e r s o n n e l  w h o  d o  n o t  f e e l  

c o m f o r t a b l e  c o m p l y i n g  v/ith a D N R  o r d e r ,  m u s t  t r a n s f e r  t h e  
i n d i v i d u a l  t o  a f a c i l i t y  t h a t  w i l l  c o m p l y  o r  t o  t h e  i n d i v i d u a l ' s  

h o m e .
P h y s i c i a n s  o r  m e d i c a l  p e r s o n n e l  w h o  a r e  a w a r e  o f  t h e  

i n d i v i d u a l ' s  D N R  o r d e r ,  b u t  d o  n o t  h o n o r  t h e  r e q u e s t ,  c a n  o n l y  b e  
p e n a l i z e d  f o r  u p  t o  $ 1 , 0 0 0 . 0 0  a n d  t h e  a c t u a l  c o s t s  a s s o c i a t e d  
w i t h  t h e i r  f a i l u r e  t o  c o m p l y .  ( T h e s e  r e q u i r e m e n t s  a r e  t h e  s a m e  
s t i p u l a t i o n s  r e q u i r e d  b y  s t a t e  l a w  f o r  l i v i n g  w i l l s ,  in s e c t i o n  

5, o f  A S  1 8 . 1 2 . 0 7 0 . )

T h e  A l a s k a  s t a t u t e s  a d d r e s s  l i v i n g  w i l l s ,  b u t  d o  n o t  
e n f o r c e  a n  i n d i v i d u a l s  c h o i c e  t o  n o t  b e  r e s u s c i t a t e d .  I u r g e  
y o u r  e a r l y  s c h e d u l i n g  a n d  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h i s  
m e a s u r e .  I w o u l d  b e  h a p p y  t o  a n s w e r  a n y  q u e s t i o n s  y o u  m a y  h a v e  

a n d  p r o v i d e  f u r t h e r  i n f o r m a t i o n  u p o n  r e q u e s t .
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DIVISION OF l EGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(007) .165-3(167 or 465-2450 
l-AX (007) 465-2029 
Mail Stop 3101

M E M O R A  N D U M April 10, 1992

SUBJECT:

TO:

FROM:

Sectional Summary of CSSB 365(HES)

Senator Rick Halford 
ATTN: Jeff

Terri Lauterbach 
Legislative Counsel

240 Main Street, Suite 500 
Juneau, Alaska 99S01-2101

You have asked for a sectional analysis of CSSB 365(HES). In the absence of 
specific questions, this m em orandum  contains a general summary of the bill. If you 
have legal questions not addressed by this memorandum , please let me know and I 
will try to be of assistance.

Section 1. Adds a section about do not resuscitate orders (D N R ’s) to  the chapter of 
statutes that currently addresses living wills. DNR orders are already issued by 
physicians. This new  section gives them  statutory recognition so that state-approved 
D N R  identification can be used by persons for whom a DNR order has been  issued 
and so that the liability of persons who withhold CPR from som eone wearing D N R  
identification can be limited by statute. (These issues are addressed later in the bill.)

Sec. 2. Provides th a t a person for whom a D N R order has been issued still has the 
right to m ake decisions regarding the use of CPR as long as the patient is able to do 
so.

Sec. 3. Provides tha t a health care facility that is unwilling to  comply with a D N R  
order or unwilling to honor the intent of D N R  identification must try to get a DNR 
patient to the patien t's home or to a health facility that will honor the D N R  order 
or identification.

Sec. 4. Provides limited liability for persons who implement DNR orders or D N R  
identification that is similar to the limited liability already existing in statute for 
persons who im plem ent living wills.

Sec. 5. Provides tha t a person need not honor DNR identification if the patient has 
previously requested  the person to apply CPR or other life sustaining procedures.
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Sec. 6. Subsection (a) provides a penalty against a physician who fails to comply with 
a DNR order similar to the penalty currently applicable to a physician who fails to 
comply with a living will. Subsection (b) establishes civil liability for a person who 
wilfully conceals, cancels, defaces, obliterates, or damages D N R  identification similar 
to the liability currently existing with respect to dam age to a living will.

Secs. 7 - 11. These five sections am end various subsections of AS 18.12.080 so that 
DN R orders and D N R  identification are considered to be the sam e under Alaska law 
as living wills with respect to suicide, homicide, life insurance, the receipt of health 
care services, presum ptions about persons who do not have D N R  identification, and 
the right to m ake decisions about medical treatm ent while still able to do so.

Sec. 12. Provides that D N R  orders and D N R  identification from other jurisdictions 
will be honored in this state.

Sec. 13. Definitions.

Secs. 14 - 15. D irect DHSS to begin work on the regulations establishing a DNR 
protocol and the D N R  identification so that the rest of the bill can be im plem ented 
in a timely m anner.

Sec. 16. Delays the effective date of most of the bill until the regulations about D N R 
orders and D N R  identification are in effect.

Senator Rick Halford
April 10, 1992
Page 2
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CS FOR SENATE BILL NO. 365 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y

Offered:
Referred:

»
Sponsors): S E N A T O R  C R A F T

A BELL 

FOR AN ACT UNTITLED 

1 "A n Act relating to living wills and do not resuscitate orders; and providing for an

2  effective date."

3 BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

4 * Section 1. AS 18.12 is amended by adding new sections to read:

5 Sec. 18.12.035. DO NOT RESUSCITATE ORDERS AND PROTOCOLS, (a) An

6 attending physician may issue a do not resuscitate r ' ' tr for a patient of the physician. The

7 physician shall document the grounds for u , the patient’s medical file.

8 (b) The Department of Health and Social Services shall, by regulation, adopt a do not

9 resuscitate protocol that sets out a standardized method of procedure for the withholding of

10 cardiopulmonary resuscitation by physicians and other health care providers. The regulations

11 must include standardized procedures for implementing a do not resuscitate order issued in a

12 jurisdiction outside of this state. The regulations may not be adopted unless they have been

13 approved by the State Medical Board.

14 (c) A health care provider other than a physician shall comply with the do not resuscitate

WORK DRAFT WORK DRAFT
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1 protocol adopted under (b) of this section when presented with any o f the following: /D N R

2 identification, an oral do not resuscitate order issued directly by a physician, or a written do not

3 resuscitate order entered on a form prescribed by the Department of Health and Social Services.

4 Sec. 18.12.037. LIVING WILL AND DNR IDENTIFICATION. The Department of

5 Health and Social Services shall develop standardized designs for DNR identification cards,

6 forms, necklaces, and bracelets that signify, when carried or worn, that the possessor has

7 executed a declaration under this chapter or is a patient for whom a physician has issued a do

8 not resuscitate order.

9 * Sec. 2. AS 18.12.040(a) is amended to read:

10 (a) A qualified patient o r a patient for whom a physician has issued a do not

11 resuscitate o rder has the right to make decisions regarding use of cardiopulm onary

12 resuscitation and o ther life-sustaining procedures as long as the patient is able to do so. If a

13 qualified patient o r patient for whom a physician has issued a do not resuscitate o rd e r is not

14 able to make these decisions, the declaration o r do not resuscitate protocol governs decisions

15 regarding use of cardiopulm onary resuscitation and  o ther life-snctaining procedures.

16 * Sec. 3. AS 18.12.050(b) is amended to read:

17 (b) If the policies of a health care facility preclude compliance with the declaration of

18 a qualified patient under this chapter o r a do not resuscitate o rder issued bv an attending

19 physician, o r the facility is unwilling to accept DNR identification as evidence of the

20 existence of a declaration or do not resuscitate o rder, that facility shall take all reasonable

21 steps to notify the patient or, if the patient is not able to make treatment decisions, the patient’s

22 guardian, of the facility’s policy and shall take all reasonable steps to effect the uansfer of the

23 patient to the padent’s home or to a facility where the provisions of this chapter can be carried

24 out.

25 * Sec. 4. AS 18.12.060(a) is amended to read:

25 (a) In the absence of actual notice of th . revocation of a declaration o r  do not

27 resuscitate o rder, as applicaule, the following, while acting in accordance with the do not

28 resuscitate protocol adopted under AS 18.12.035 o r with the o ther requirements of this

29 chapter, are not subject to civil or criminal liability or guilty of unprofessional conduct:

30 (1) a physician who causes the withholding or withdrawal of life-sustaining

31 procedures from a qualified patient or the w ithholding o r w ithdraw al of card iopulm onary

CSSB  365( ) -2-
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1 resuscitation from a patient for whom a do not resuscitate o rder has been issued or who

2 possesses DNR identification;

3 (2) a person who participates in the withholding or withdrawal of

4 cardiopulm onary resuscitation o r o ther life-sustaining procedures under the direction or with

5 the authorization of a physician o r upon discovery of DNR identification upon a person:

6 (3) the health care facility in which the withholding or withdrawal occurs.

7 * Sec. 5. AS 18.12.060 is amended by adding a new subsection to read:

8 (c) A person who causes or participates in the providing of cardiopulmonary resuscitation

9 or other life-sustaining procedures after an oral or written request to do so communicated to the

10 person by another who possesses DNR identification is not subject to civil or criminal liability

11 for failing to honor the intent of the DNR identification nor is the person guilty of unprofessional

12 conduct for that action. The health care facility in which actions described in this subsection are
*

13 undertaken is also not subject to civil or criminal liability for the failure to honor the intent of

14 DNR identification.

15 * Sec. 6. AS 18.12.070 is amended to read:

16 Sec. 18.12.070. PENALTIES, (a) An attending physician who fails to comply with a

17 do not resuscitate o rder o r  the declaration of a qualified patient or to make the necessary

18 arrangements to effect a transfer under AS 18.12.050 has no right to compensation for medical

19 services provided to a [QUALIFIED] patient after withholding or withdrawal should have been

20 effective or after transfer should have occurred and may be liable to the [QUALIFIED] patient

21 and to the heirs of the [QUALIFIED] patient for a civil penalty not to exceed $1,000.00 plus the

22 actual costs associated with the failure to comply with the o rder o r declaration, and this shall

23 be the exclusive remedy at .aw for damages.

24 (b) A person who wilfully conceals, cancels, defaces, obliterates, or damages the DNR

25 identification or declaration of another person without the o th er’s [DECEARANTS] consent

26 or who falsifies or forges a revocation of the DNR identification o r declaration of another

27 person may be civilly liable to the o ther person [QUALIFIED PATIENT] and to the heirs of

28 the o ther person [QUALIFIED PATIENT].

29 * Sec. 7. AS 18.12.080(a) is amended to read:

30 (a) Death resulting from the withholding or withdrawal of cardiopulm onary

31 resuscitation o r o ther life-sustaining procedures under a do not resuscitate order or protocol.

-3-
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1 under a declaration, or upon discovery of DNR identification on a person and in accordance

2 with this chapter does not, for any purpose, constitute a suicide or homicide.

3 * Sec. 8. AS 18.12.080(b) is amended to read:

4 (b) The issuing of a do not resuscitate o rder, the possession of DNR identification,

5 o r the making of a declaration under AS 18.12.010 does not affect in any manner the sale,

6 procurement, or issuance of a policy of life insurance, nor does it modify the terms of an existing

7 policy of life insurance. A policy of life insurance is not legally impaired or invalidated in any

8 manner by the withholding or withdrawal of life-sustaining procedures from an insured qualified

9 patient or the withholding o r w ithdraw al of cardiopulm onary resuscitation from  an insured

10 patient who possesses DNR identification o r for whom a do not resuscitate o rder has been

11 issued, notwithstanding any term of the policy to the contrary.

12 * Sec. 9. AS 18.12.080(c) is amended to read:
»

13 (c) A physician, health care facility, or other health care provider, and a health care

14 service plan, insurer issuing disability insurance, self-insured employee welfare benefit plant, or

15 nonprofit hospital plan, may not ret pure a person to execute a declaration, obtain a do not

16 resuscitate o rder from  a physician, o r possess DNR identification as a condition for being

17 insured for, or receiving, health cate services.

18 * Sec. 10. AS 18.12.080(d) is amended to read:

19 (d) This chapter creates no presumption concerning the intention o r intended trea tm ent

20 of an individual who does not have 1DNR identification, has not executed a declaration, o r for

21 whom a do not resuscitate o rder has not been issued with respect to the use, withholding, or

22 withdrawal of cardiopulm onary resuscitation o r the  use, withholding, o r w ithdraw al of o ther

23 life-sustaining procedures in the event of a terminal condition.

24 * Sec. 11. AS 18.12.080(e) is amended to read:

25 (e) Nothing in this chapter increases or decreases the right of a patient to make decisions

26 regarding use of cardiopulm onary resuscitation o r o ther life-sustaining procedures as long as

27 the patient is able to do so, or impairs or supersedes any right or responsibility that a person has

28 to effect the withholding or withdrawal of medical care in a lawful manner. In that respect, the

29 provisions of this chapter are cumulative.

30 * Sec. 12. AS 18.12.090 is amended to read:

31 Sec. 18.12.090. RECOGNITION OF DECLARATIONS AND ORDERS EXECUTED

CSSB 365( ) -4-



X OR ISSUED IN OTHER STATES. A declaration, do not resuscitate o rder, oiyD N R

2 identification executed, issued, or authorized in another state or a territory or possession of the

3 United States in compliance with the law of that jurisdiction is effective for purposes of this

4 chapter.

5 * Sec. 13. AS 18.12.100 is amended by adding new paragraphs to read:

6 (8) "cardiopulmonary resuscitation" means cardiopulmonary resuscitation or a

7 component o f cardiopulmonary resuscitation;

8 (9) "DNR identification" means identification substantially similar to that

9 approved under AS 18.12.037;

10 (10) "do not resuscitate order" means a directive from a licensed physician that

11 emergency cardiopulmonary resuscitation should not be administered to a particular person;

12 (11) "do not resuscitate protocol" means the protocol developed under

13 AS 18.12.035(b). '

14 * Sec. 14. The commissioner of health and social services shall promptly begin the procedure to

15 adopt regulations implementing AS 18.12.035 and 18.12.037, enacted by sec. 1 of this Act, so that the

16 regulations can take effect as soon as practicable.

17 * Sec. 15. AS 18.12.035(b) and 18.12.037, enacted by sec. 1 of this Act, and sec. 14 o f this Act take

18 effect immediately under AS 01.10.070(c).

19 * Sec. 16. Except as provided in sec. 15 of this Act, this Act takes effect on the effective date of the

20 regulations adopted under AS 18.12.035 or 18.12.037, enacted by sec. 1 of this Act, whichever is later.

21 The commissioner o f health and social services shall notify the revisor of statutes and the lieutenant

22 governor of that date.
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S E N A T E  B I L L  NO. 3 6 5

A  B i l l  f o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  l i v i n g  w i l l s  a n d
d o  n o t  r e s u s c i t a t e  o r d e r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

A N A L Y S I S

S B  3 6 5  c o m p l e m e n t s  c u r r e n t  s t a t u t e s  o n  t h e  r i g h t s  o f  t h e  t e r m i n a l l y  
i l l  b y  a d d i n g  s p e c i f i c  r e c o g n i t i o n  of d o  n o t  r e s u s c i t a t e  (DNR) 
o r d e r s  t o  t h e  e x i s t i n g  l e g i s l a t i o n  o n  t h e  r i g h t s  o f  t h e  t e r m i n a l l y  
i l l  t o  m a k e  a d e c l a r a t i o n  r e l a t i n g  t o  t h e  u s e  o f  l i f e - s u s t a i n i n g  
p r o c e d u r e s .  A  n e w  s e c t i o n  ( 1 8 . 1 2 . 0 3 5 ) ,  a l l o w s  a t t e n d i n g  p h y s i c i a n s  
t o  i s s u e  d o  n o t  r e s u s c i t a t e  o r d e r s ,  r e q u i r e s  t h e  D e p a r t m e n t  of 

H e a l t h  a n d  S o c i a l  S e r v i c e s ,  w i t h  t h e  a p p r o v a l  o f  t h e  S t a t e  M e d i c a l  
B o a r d ,  t o  i s s u e  r e g u l a t i o n s  a d o p t i n g  a s t a n d a r d i z e d  p r o t o c o l  
g o v e r n i n g  t h e  w i t h h o l d i n g  o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  by 
p h y s i c i a n s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s ,  a n d  e s t a b l i s h e s  t h e  
r e q u i r e m e n t s  u n d e r  w h i c h  h e a l t h  c a r e  p r o v i d e r s  o t h e r  t h a n  
p h y s i c i a n s  m u s t  c o m p l y  w i t h  d o  n o t  r e s u s c i t a t e  o r d e r s .  S e c t i o n  
1 8 . 1 2 . 0 3 7  r e q u i r e s  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  t o  
d e v e l o p  s t a n d a r d i z e d  d e s i g n s  f o r  D N R  i d e n t i f i c a t i o n  c a r d s ,  f o r m s ,  
n e c k l a c e s ,  a n d  b r a c e l e t s  t o  i n d i c a t e  t h a t  t h e  p o s s e s s o r  h a s  
e x e c u t e d  a l i v i n g  w i l l  o r  t h a t  a D N R  o r d e r  h a s  b e e n  i s s u e d  b y  a 
p h y s i c i a n .  O t h e r  p r o v i s i o n s  o f  t h e  B i l l  a m e n d  e x i s t i n g  s t a t u t o r y  
p r o v i s i o n s  b y  i n c l u d i n g  D N R s  a l o n g  w i t h  l i v i n g  w i l l s  i n  a r e a s  s u c h  
a s  i i a m u nities f o r  h e a l t h  c a r e  p r o v i d e r s  a c t i n g  u n d e r  t h e  p r o v i s i o n s  
o f  l i v i n g  w i l l s  a n d  D N R  o r d e r s ,  p e n a l t i e s ,  etc.

D o  n o t  r e s u s c i t a t e  o r d e r s  a r e  i s s u e d  o n l y  in t h e  c a s e  o f  t e r m i n a l  

i l l n e s s .  E x i s t i n g  s t a t u t e s  on l i v i n g  w i l l s  a p p e a r  t o  a p p l y  o n l y  t o  
p h y s i c i a n s ,  p e r s o n s  p a r t i c i p a t i n g  in t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  
o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  f r o m  a q u a l i f i e d  p a t i e n t  u n d e r  t h e  
d i r e c t i o n  o f  w i t h  t h e  a u t h o r i z a t i o n  o f  a p h y s i c i a n ,  a n d  h e a l t h  c a r e  
f a c i l i t i e s  i n  w h i c h  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o c c u r s .  U n d e r  

e x i s t i n g  p r a c t i c e ,  e m e r g e n c y  r e s p o n s e  p r o v i d e r s  (E M T 's a n d  
p a r a m e d i c s )  a r e  r e q u i r e d  t o  i n s t i t u t e  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  
o n  s i t e  e v e n  if t h e  s i c k  p e r s o n  h a s  a l i v i n g  w i l l .  A  p r o p e r l y  
e x e c u t e d  D N R  o r d e r  a n d  p r o c e d u r a l  p r o t o c o l  r e c o g n i z e d  b y  a l l  
c o n c e r n e d  p a r t i e s  w o u l d  h e l p  t o  a v o i d  f u t i l e  a n d  u n w a n t e d  
i n t e r v e n t i o n s .  S i m i l a r l y ,  w i t h i n  h e a l t h  c a r e  i n s t i t u t i o n s ,  D N R  

o r d e r s  a r e  n e c e s s a r y  i n  t h e  a b s e n c e  o f  a l i v i n g  w i l l  w h e n  a t t e m p t s  

a t  r e s u s c i t a t i o n  s e r v e  o n l y  t o  p r o l o n g  t h e  p r o c e s s  o f  d y i n g .

P O S I T I O N

P O S I T I O N  P A P E R  . „

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  e n a c t m e n t  

o f :S B  365.

R e c o m m e n d  '.d:
/ )  /

P e t e r  M. N a k a m u r a ,  MD, M P H  

D i r e c t o r
D i v i s i o n  of P u b l i c  H e a l t h

/' * SO]7' l
T h d o a o r e  A. ̂ M a l a ^ M D , M P H  / /  
C o m m i s s i o n e r
H e a l t h  a n d  S o c i a l  S e r v i c e s



WALTER /. H ICK  EL. COVER  N O R

REPLY TO:

O F  L A W

OFFICE OF THE ATTORNEY GENERAL

F e b r u a r y  24, 1 9 9 2

□  1031 IV 4U, AVENUE SUITE 300  
ANCHORAGE. ALASKA 99S01-1994 
P H O N E: (907) 276-3550 
FAX: (907) 276-3697

1st NATIONAL CENTER  
100 C U SH M AN  ST. SUITE 400  
FAIRBANKS. ALASKA 90701-40711 
P H O N E : (907) 452-1568 
FAX: (907) 456-1317

P.O. BOX STATE CAPITOL 
JUNEAU. ALASKA 99811-0300  
P H O N E : (907) 465-3600 
FAX: (907) 463-5295

P

4 6 5 - 3 6 0 3

B a r b a r a  B i t n e y

A i d e  t o  S e n a t o r  S h i r l e y  C r a f t  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

Re: C S S B  3 6 5  (HES) A n  A c t  r e l a t i n g
t o  l i v i n g  w i l l s  a n d  d o  n o t  
r e s u s c i t a t e  o r d e r s ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e .

D e a r  Ms. B i t n e y :

Y o u  h a v e  a s k e d  s e v e r a l  q u e s t i o n s  r e g a r d i n g  t h e  C S S B  365, 
a n  A c t  r e l a t i n g  t o  l i v i n g  w i l l s  a n d  d o  n o t  r e s u s c i t a t e  o r d e r s .  
I n i t i a l l y ,  y o u  a s k  i f  s e c t i o n  5 o f  t h e  b i l l  m e a n s  t h a t  a p e r s o n  w h o  
p r o v i d e s  r e s u s c i t a t i v e  m e a s u r e s  a f t e r  l e a r n i n g  t h a t  a d o  n o t  
r e s u s c i t a t e  o r d e r  h a s  b e e n  r e v o k e d ,  m a y  b e  l i a b l e  c r i m i n a l l y  o r  
c i v i l l y  f o r  t h e  p r o v i s i o n  o f  r e s u s c i t a t i v e  s e r v i c e s .  S e c t i o n  5 
p r o v i d e s :

A S  1 8 . 2 0 . C 6 0  is a m e n d e d  b y  a d d i n g  a n e w
s u b s e c t i o n  r o  r e a d :

(c) A  p e r s o n  w h o  c a u s e s  o r  p a r t i c i p a t e s  in
t h e  p r o v i d i n g  o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  o r  
o t h e r  l i f e - s u s t a i n i n g  p r o c e d u r e s  a f t e r  a n  o r a l  o r  
w r i t t e n  r e q u e s t  t o  d o  s o  c o m m u n i c a t e d  t o  t h e  p e r s o n  
b y  a n o t h e r  w h o  p o s s e s s e s  D N R  i d e n t i f i c a t i o n  is n o t  
s u b j e c t  t o  c i v i l  o r  c r i m i n a l  l i a b i l i t y  f o r  f a i l i n g  

t o  h o n o r  t h e  i n t e n t  o f  t h e  D N R  i d e n t i f i c a t i o n  n o r  
is t h e  p e r s o n  g u i l t y  o f  u n p r o f e s s i o n a l  c o n d u c t  f o r  
t h a t  a c t i o n .  T h e  h e a l t h  c a r e  f a c i l i t y  i n  w h i c h
a c t i o n s  d e s c r i b e d  i n  t h i s  s u b s e c t i o n  a r e  u n d e r t a k e n  
is a l s o  n o t  s u b j e c t  t o  c i v i l  o r  c r i m i n a l  l i a b i l i t y  
f o r  t h e  f a i l u r e  t o  h o n o r  t h e  i n t e n t  o f  D N R
i d e n t i f i c a t i o n .



Ms. B a r b a r a  B i t n e y
A i d e  t o  S e n a t o r  S h i r l e y  C r a f t

Re: C S S B  3 6 5

F e b r u a r y  2 4 ,  1 9 9 2
P a g e  2

A  p e r s o n  w h o  p r o v i d e s  r e s u s c i t a t i o n  is n o t  s u b j e c t  t o  
c i v i l  o r  c r i m i n a l  l i a b i l i t y  if h e  o r  s h e  f a i l s  t o  h o n o r  t h e  d o  n o t  
r e s u s c i t a t e  i d e n t i f i c a t i o n  w h e n  t h e  p a t i e n t  h a s  r e v o k e d  h i s  o r  h e r  
D N R  r e q u e s t .  S e c t i o n  11 p r o v i d e s :

A S  1 8 . 1 2 . 0 8 0 ( e )  is a m e n d e d  t o  r e a d :

(e) N o t h i n g  in t h i s  c h a p t e r  i n c r e a s e s  o r  
d e c r e a s e s  t h e  r i g h t  o f  a p a t i e n t  t o  m a k e  d e c i s i o n s  
r e g a r d i n g  u s e  o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  o r 
o t h e r  l i f e - s u s t a i n i n g  p r o c e d u r e s  a s  l o n g  a s  t h e  
p a t i e n t  is a b l e  to d o  so, o r  i m p a i r s  o r  s u p e r s e d e s  
a n y  r i g h t  o r  r e s p o n s i b i l i t y  t h a t  a p e r s o n  h a s  t o  
e f f e c t  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  m e d i c a l  
c a r e  i n  a l a w f u l  m a n n e r .  I n  t h a t  r e s p e c t ,  t h e  
p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c u m u l a t i v e .

A  p e r s o n  m a y  r e v o k e  h i s  o r  h e r  d o  n o t  r e s u s c i t a t e  r e q u e s t  a s  l o n g  
a s  h e  o r  s h e  is a b l e  t o  d o  so.

N e x t  y o u  a s k  if a d o  n o t  r e s u s c i t a t e  o r d e r  m a y  b e  a w a y  
f o r  a h e a l t h  c a r e  p r o f e s s i o n a l  t o  a s s i s t  a p a t i e n t  c o m m i t  s u i c i d e .  
S e c t i o n  7 p r o v i d e s :

A S  1 8 . 1 2 . 0 8 0 ( a )  is a m e n d e d  t o  r e a d :

(a) D e a t h  r e s u l t i n g  f r o m  t h e  w i t h h o l d i n g  o r  
w i t h d r a w a l  o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  o r  

o t h e r  l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  a d o  n o t  
r e s u s c i t a t e  o r d e r  o r  p r o t o c o l .  u n d e r  a d e c l a r a t i o n ^ .  
o r  u p o n  d i s c o v e r y  o f  D N R  i d e n t i f i c a t i o n  o n  a p e r s o n  

a n d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  d o e s  n o t ,  f o r  
a n y  p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i c i d e .

P e r h a p s  a h y p o t h e t i c a l  f a c t  s i t u a t i o n  w o u l d  b e  h e l p f u l  in 
r e s p o n d i n g  t o  y o u r  q u e s t i o n .  A  y o u n g  m a n  i s  b r o u g h t *  t o  t h e  
e m e r g e n c y  r o o m  o f  a h o s p i t a l  a f t e r  t a k i n g  a p o t e n t i a l l y  l e t h a l  
o v e r d o s e  o f  " p a i n  k i l l e r . "  H e  h a s  a h i s t o r y  o f  d e p r e s s i v e  
e p i s o d e s .  W i t h o u t  t r e a t m e n t  h e  w i l l  p r o b a b l y  d i e  f r o m  t h e  
o v e r d o s e .  H e  h a s  D N R  i d e n t i f i c a t i o n .  I n  t h i s  s i t u a t i o n ,  t h e  
p a t i e n t ' s  c o n d i t i o n  w o u l d  n o t  b e  c o n s i d e r e d  " t e r m i n a l "  a s  t h e  t e r m  
is u s e d  in t h e  l i v i n g  w i l l  s t a t u t e s .  A S  1 8 . 1 2 . 1 0 0 ( 7 )  p r o v i d e s :

(7) " t e r m i n a l  c o n d i t i o n "  m e a n s  a p r o g r e s s i v e  
i n c u r a b l e  o r  i r r e v e r s i b l e  c o n d i t i o n  t h a t ,  w i t h o u t  

t h e  a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s ,  
w i l l ,  in t h e  o p i n i o n  o f  t w o  p h y s i c i a n s ,  w h e n  
a v a i l a b l e ,  w h o  h a v e  p e r s o n a l l y  e x a m i n e d  t h e  

p a t i e n t ,  o n e  o f  w h o  m u s t  b e  t h e  a t t e n d i n g



Ms. B a r b a r a  B i t n e y  F e b r u a r y  24, 1 9 9 2
A i d e  t o  S e n a t o r  S h i r l e y  C r a f t  P a g e  3
Re: C S S B  3 6 5

p h y s i c i a n ,  r e s u l t  in d e a t h  w i t h i n  a r e l a t i v e l y  
s h o r t  t i m e .

T h e  y o u n g  m a n ' s  c o n d i t i o n  is r e v e r s i b l e .  A  d o c t o r  c o u l d  n o t
c e r t i f y  t h a t  t h e  y o u n g  m a n  h a s  a t e r m i n a l  c o n d i t i o n .  T h e
p r o v i s i o n s  o f  A S  1 8 . 1 2  c o n c e r n i n g  a l i v i n g  w i l l  o r  t h e  p r o p o s e d  
a d d i t i o n s  r e g a r d i n g  D N R  o r d e r s  d o  n o t  a p p l y .  B u t  a c h a n g e  i n  t h e  
f a c t s  m a y  c h a n g e  t h e s e  c o n c l u s i o n s .  A d d  t h e  f a c t  t h a t  t h e  y o u n g  
m a n  h a s  c a n c e r  a n d  h e  is in t h e  t e r m i n a l  s t a g e s  o f  t h e  d i s e a s e .  T h e  
c o n d i t i o n  c r e a t e d  b y  t h e  o v e r d o s e  o f  p a i n  k i l l e r  is r e v e r s i b l e ,  t h e  
u n d e r l y i n g  c a n c e r  is not. P e r h a p s  n o w  a p h y s i c i a n  w o u l d  c e r t i f y  
t h a t  t h e  y o u n g  m a n  h a s  a t e r m i n a l  c o n d i t i o n .  I n  t h i s  s i t u a t i o n  t h e  
p r o t o c o l  e m b o d i e d  i n  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  
r e g u l a t i o n s  m a y  s h e d  l i g h t  o n  w h a t  is t h e  a p p r o p r i a t e  a c t i o n  t o  
t a k e .

T h e  b i l l  p r o v i d e s  t h a t  D N R  p r o c e d u r e s  a r e  t o  b e  d e v e l o p e d  
b y  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  a n d  a p p r o v e d  b y  t h e  
A l a s k a  S t a t e  M e d i c a l  B o a r d  p r i o r  t o  b e i n g  a d o p t e d  a s  r e g u l a t i o n s .  
T h e  p r o t o c o l  d e v e l o p e d  w i l l  h a v e  t o  c o m p o r t  w i t h  r e a s o n a b l e  m e d i c a l
p r a c t i c e s  a n d  m e d i c a l  e t h i c s .  I n  t h e  p r o c e s s  o f  d e v e l o p i n g  t h e
s t a n d a r d s ,  I a m  c e r t a i n  t h a t  t h e r e  w i l l  b e  d i s c u s s i o n  o f  t h e  
m e d i c a l  e t h i c s  i n v o l v e d  in t h e s e  m a t t e r s  i n c l u d i n g  t h e  r e c e n t  c a s e s  
r e g a r d i n g  p h y s i c i a n  a s s i s t e d  s u i c i d e .

S i n c e r e l y ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

J  /I , L,
By: !/.

✓Elizabeth L. S h a w  
A s s i s t a n t  A t t o r n e y  G e n e r a l

E L S / b a p

cc: D e b o r a h  E. B e h r
P a u l  F u h s



l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

41 0 7  Laurel Street . Anchorage, Alaska 9 9 5 0 8 - 5 3 3 4  . (907)562-2662

M arch  6 ,  1992

S e n a t o r  S h i r l e y  C r a f t  
A la s k a  S t a t e  L e g i s l a t u r e  
P .  0 .  Bo x V (MS 3 1 0 0 )
J u n e a u , AK 99811

D e a r  S e n a t o r  C r a f t :

T h a n k  yo u  v e r y  much f o r  y o u r  l e t t e r  o f  F e b r u a r y  2 0 . The  L e g i s l a t i v e  
A f f a i r s  C o m m itte e  i s  s t r o n g ly  s u p p o r t iv e  o f  th e  c o m m T ? te ? ^ u ? s t^ u 7 ^  
i lo r  S e n a te  B i l l  3b’5 T " ‘^ n 7 e " '^ p p r e c ^ t^ " y o u ? * ^ w o r T ? ^ g Mw T n T " * u s " T im r e  
b e n ^ ^ c ia l  am enam ents^^ T h i s  b i l l  h a s  o u r s t r o n g  s u p p o r t  and i s  n i c e l y  
co m p lem en ted  b y  S e n a to r  E l i a s o n ' s  B i l l  4 3 1 .

I f  I  ca n  be o f  f u r t h e r  a s s i s t a n c e  r e g a r d in g  t h i s  b i l l ,  do n o t  h e s i t a t e  
to  c o n t a c t  m e.

D o n a ld  R .  Leh m an n , M . D . , A . B . F . P .  
C h a irm a n , L e g i s l a t i v e  A f f a i r s  C o m m ittee

D R L rb j



c
K a c h e m a k  B a y  M e d i c a l  C l i n i c

Professional Corporation 

PAUL D. RAYMOND. M.D. 

4285 Hohe St, Suite 2 

Homer. Alaska 99603 

(907) 2C5-4050

F e b r u a r y  28, 1 9 9 2

S h i r l e y  C r a f t ,  A l a s k a  S t a t e  S e n a t e  
1 1 9  N o r t h  C u s h m a n ,  # 2 0 1  
F a i r b a n k s ,  A l a s k a  9 9 7 0 2 1

D e a r  S h i r l e y :

I w o u l d  l i k e  to t h a n k  y o u  for t h e  t i m e  a n d  e f f o r t  y o u  s p e n t  o n  SB 

365. I t  is v e r y  m u c h  a p p r e c i a t e d  t h a t  y o u  t o o k  t h e  t i m e  to s e e k  
o u t  o p i n i o n s  o n  t h i s  b i l l  p r i o r  to g o i n g  f o r w a r d .

-You h a v e  d o n e  a n  e x c e l l e n t  .job i n  c l e a n i n g  u p  m u c h  of the 

^ n t b i a u ^ i e J s ^ j L n ^ t h ^ g r e s e n t l a v ^ ” I c o m m e n d  y o u  t o r  y o u r  e r r o r r s .

S i n c e r e l y ,

P a u l  D. R a y m o n d ,  M. D.

P D R r N M C
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INTERIOR REGION EMERGENCY 
MEDICAL SERVICES COUNCIL, INC.

la s t  MARIKA ST. * FAIRBANKS, A lASKA 99709 

PHONE (907) 4 SO-3978

M a r c h  1 1 ,  1 9 9 :

T h e  H o n o r a b l e  S h i r l e y  C r a f t  

P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1 - 1 1 8 2  

D e a r  S e n a t o r  C r a f t :

T h a n k  y o u  f or y o u r  m e m o r a n d u m  o f  M a r c h  2, 1 9 9 2 .

N e e d l e s s  t o  s a y ,  J ^ n t e r ^ o r ^ R e c u ^ o n ^ E m e r ^ q e n c ^ M e ^ ^ ^ ^ S e r ^ ^ e s j C o u n ^  
c i l ,  Inc. i s  v e r ^ ^ s u p p o T !E ? / e o 7 ^ y o u r , e 7 7 o ' ^ ^ r T c r T f n p ^ v ? l*in T ^ " ffdcr

^ o F ^ T ^ s u s ^ T ta te "  components o t A1 ask^F^TFEutes. A s  L;he main 
t ra in e r  oT EMI ' s and paramedics in  In te r io r  A laska, we have 
to i le d  wi t h ques tions  rega rd ing  re s u s c ita t io n  fo r some tim e, and 
are pleased th a t the  ru le s  are beginn ing to  eaten up w ith  r e a l i ­
t y .

I a m  l o o k i n g  f o r w a r d  t o  d i s c u s s i n g  t h e  i s s u e  o f  " c e s s a t i o n  o f  

r e s u s c i t a t i o n "  w h e n  I a m  in J u n e a u  n e x t  w e e k .

It w a s  4 3  a b o v e  z e r o  t o d a y  in F a i r b a n k s ,  
i n t e r  i o r .

b e a u tifu l day in

CT’-Efi g1 R  1/ L e w i  s 
E x e c u t i v e  D i r e c t o r

til

C R L / c r l
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Fairbanks  
Memor ia l  Hospi tal

1650  Cowles Street 
Fairbanks. Alaska 99701 
907-452-8181

D e c e m b e r  12, 19 8 8

Mr. W i l l i a m  S h e c h t e r  
6 5 6 - 7 t h  A v e n u e  

F a i r b a n k s ,  A K  9 9 7 0 1

D e a r  M r .  S h e c h t e r :

A s  Mr. J a c k  C o n g e r ' s  p e r s o n a l  p h y s i c i a n ,  I a m  w r i t i n g  t h i s  l e t t e r  t o  

r e q u e s t  y o u r  c o o p e r a t i o n  r e g a r d i n g  f u t u r e  m e d i c a l  c a r e  t h a t  M r .  

C o n g e r  m a y  r e c e i v e  f r o m  o u r  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  a n d  

a m b u l a n c e  a t t e n d a n t s .  I w a s  g i v e n  y o u r  n a m e  b y  M r .  D o n  C a l l a h a n  a n d  
I h o p e  t h a t  t h i s  l e t t e r  o f  e x p l a n a t i o n  w i l l  s u f f i c e .

M r .  C o n g e r ,  u n f o r t u n a t e l y ,  s u f f e r s  f r o m  s e v e r e ,  e n d  s t a g e  c o n g e s t i v e  

c a r d i o m y o p a t h y  a n d  c h r o n i c  o b s t r u c t i v e  l u n g  d i s e a s e .  I t  h a s  b e e n  h i s  

r e q u e s t  t h a t  n o  h e r o i c  m e a s u r e s  b e  p r o v i d e d  i n  t h e  c a s e  of 
c a r d i o p u l m o n a r y  a r r e s t .  A s  s u c h ,  h e  i s  n o t  to b e  i n t u b a t e d  o r  

r e c e i v e  C P R  o r  r e c e i v e  a d v a n c e d  c a r d i a c  l i f e  supp o r t . .  I t  w i l l  b e  

i n e v i t a b l e  t h a t  h e  w i l l  s u f f e r  a r e s p i r a t o r y  o r  c a r d i a c  a r r e s t ;  a s  

s u c h ,  w e  w o u l d  a p p r e c i a t e  v e r y  m u c h  t h a t  Mr. C o n g e r  b e  m a d e  a s  

c o m f o r t a b l e  as p o s s i b l e .  T h i s  s h o u l d  i n c l u d e  b e i n g  g i v e n  o x y g e n ,  

i n t r a v e n o u s  M o r p h i n e ,  a n d  t r a n s p o r t  t o  t h e  E m e r g e n c y  R o o m ,  i f  
n e c e s s a r y .

T h i s  i s s u e  h a s  b e e n  d i s c u s s e d  m u l t i p l e  t i m e s  b o t h  w i t h  M r .  C o n g e r  a n d  

h i s  w i f e ,  M a r j o r i e .  Mr. C o n g e r ' s  a d d r e s s  is 5 - S l e a n o r  S t r e e t  i n  
F a i r b a n k s .

If y o u  h a v e  a n y  o t h e r  q u e s t i o n s ,  p l e a s e  l e t  m e  k n o w .  I a p p r e c i a t e  
y o u r  h e l p  i n  h i s  m a t t e r .

“ X f t :  ^  ^
J o n a t h a n  R. S t a r r ,  M . D .  /  J a c k  C o n g e r  ^ M a r j o f l e  C o n g e r

JRS/lprt 
L0996$9\

<S O V O  3.

| .
T .  A n d e r s o n . R . N .  y,‘

OpeiaKxl by Luihoian HosD'tais & H ones Society





b f  i a  r t  c o i w w i r r r e e  r e h o k

DATE: 3/23/92 FURTHER:

DATE TURNED INTO OFFICE: »/ /  ̂  ( * !  ^

Judiciary Committee considered SENATE BILL NO. 376

"An Act relating to insurance; and providing for an effective date."

and recommends:
[ ] replace w ith_________C S ___
or [ ] adopt previous_____ C S ___
[ ] attaches amendment(s)

[ ] adopts______________________
[ ] further referral to th e___________

[ ] do pass 
[ ] do not pass 
[ ] no recommendation 
[ ] individual recommendations

NEW FISCAL NOTES: Dept/Date
[ ] zero fiscal notes________________

[ ] fiscal notes

[ ] appropriation--no fiscal note

DO PApfs

1
& ^  --J-S

[ ] same title
.(_______) [ ] new title
. . [ ] technical
'----------- ' title change

(HB only)

Letter of Intent

PREVfDUS FISCAL NOTES: Dept/Date
ft^zero fiscal notes 'c tr C ^ r O ___________

d trm n  —________________________

[ ] fiscal notes

OTHER RECOMMENDATIONS:

Chair: Signature and Recornmendation



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) 465:1867 or 465-2450
f / IX  (007) 465-2029 240 Main Street, Suite 500
Mini Stop 5101 Juneau, Alaska 09801-2101

M E M O R A N D U M  M arch 17, 1992

SUBJECT: Insurance reform  act - (CSSB 376(L&C))

TO: Senator D rue Pearce
Attn: Bill Miles

FROM : M ichael F. Ford
Legislative Counsel

The attached  work draft contains a new title as you requested and also deletes 
section 133 of the prior draft. A t the request of the Division o f Insurance, the 
3/12/92 w ork draft was also changed as follows:

1. Page 80, line 31 - delete "settle", and insert "administer";

2. Page 81, line 24, - change "insurer" to "insurer’s";

3. Page 85, line 19 - before "reinsurance" insert "licensed";

4. Page 101, line 17 - delete "interest" insert "business".

M FF.pl
92-182.plm

Please contact me if you have further questions.
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CS FO R  SENATE B IL L  NO. 376 (L& C )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M IT T E E

Offered:
Referred:

Sponsors): S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M IT T E E

A B IL L  
FO R  AN ACT EN T ITLED

1 "A n  Act re lating to the licensing, accreditation, examination, regulation, and solvency o f
2 persons engaged in the insurance business, including insurers and nonadmitted insurers;
3 re lating to the management o f  and the filing o f  reports by persons licensed o r otherwise
4 doing business under the insurance code; and providing fo r  an effective date."

5 BE  IT  ENACTED  B Y  T H E  LE G IS LA T U R E  O F  TH E  STATE O F  A LA SKA :
6 * Section 1. AS 21.06 .120(a ) is amended to read:
7 (a) The director may examine the affairs, transactions, accounts, records, and assets o f
8 each authorized and formerly authorized insurer and each licensed and formerly licensed
9 managing general agent, reinsurance interm ediary b roke r, reinsurance in term ediary

10 manager, surplus lines broker, and surp lus lines association as often as the director considers
11 advisable. In scheduling and determ ining the nature, scope, and frequency o f exam inations,
12 the d irector mav consider the results o f  financia l statement analysis and ratios, competency
13 o f  management o r change o f ownership, a c r im ia l opinions, reports o f independent certified
14 public accountants, number and nature o f consumer complaints, results o f  p rio r
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1 exam inations, frequency o f  p rio r violations o f statute and regulation, criteria set out in the
2 Exam iners* Handbook most recently approved by the National Association o f Insurance
3 Comm issioners and in effect when the d irector conducts an exam ination, and other m ateria l
4 authorized by this title that the d irector determines is appropriate [THE D IRECTOR SHALL
5 SO EXAMINE EACH DOMESTIC INSURER AT LEAST ONCE EVERY THREE YEARS].

6 Examination of an alien insurer may be limited to its insurance transactions and affairs in the

7 United States. Examination of a reciprocal insurer may also include examination of its

8 attorney-in-fact to the extent that the transactions of the attomey-in-fact relate to the insurer.

9 * Sec. 2. AS 21.06.120(c) is amended to read:

10 (c) In place of an examination by the director, the director may accept a full report of

11 the last recent examination of a foreign or alien insurer, certified to by the insurance supervisory

12 official of another state, territory, commonwealth, or district of the United States if

13 (1) the insurance regulatory agency conducting the examination was at the

14 time o f  the exam ination accredited bv the National Association o f In su rance Commissioners:
15 (2 ) the exam ination is performed under the supervision o f  an insurance
16 regu la to ry  agency accredited bv the National Association o f Insurance Commissioners: and
17 the supervising exam iner a fte r a review o f the examination w ork papers states under oath
18 that the exam ination and report complies with the standards and procedures required bv
19 the ir accredited state insurance regu latory agency; o r
20 (3 ) the exam iner conducting the exam ination was employed bv an insurance
21 regu la to ry  agency accredited at the time o f the examination by the National Association o f
22 Insurance Commissioners and the exam iner, a fte r review o f the exam ination w ork papers,
23 states under oath that the examination and report complies with the standards and
24 procedures required by the accredited insurance regu latory agency.
25 * Sec. 3. AS 21.06.120(e) is amended to read:

26 (e) The director may use a contract examiner to carry out the functions of this section.

27 The selection of a contract examiner and the award of a contract is not subject to AS 36.30

28 (State Procurement Code).

29 * Sec. 4. AS 21.06.120 is amended by adding new subsections to read:

30 (f) For the purpose o f completing an examination of a person under this title, the director

31 may extend the examination or investigation as provided under AS 21.06.170.
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1 (g ) The director shall examine a domestic insurer at least once every three years. Unless
2 the director determines that there is a clear and present danger o f  the imminent wasting o f the
3 insurer’ s assets, when the director intends to conduct an interim examination o f  a domestic
4 insurer covering the same subjects as included in the scope o f  the last examination report, the
5 director shall give at least 10 days prior written notice stating the scope and purpose o f  the
6 examination, and the interim examination shall be limited to the scope and purpose stated in the
7 notice. In this subsection, "interim examination" means an examination o f a domestic insurer that
8 occurs; within three years after the start o f the domestic insurer’ s last examination.
9 * Sec. 5 . AS 21 .06 .130(a ) is amended to read:

10 (a ) To determine compliance with this title, the director may as often as the director
11 considers advisable examine or require a written report from  a person o f  the accounts, records,
12 documents, and transactions pertaining to o r affecting the insurance affairs o r proposed insurance
13 affairs o f
14 (1 ) an insurance producer [AGENT, BRO KER , SOL IC ITOR , GENERAL
15 AGENT,] o r independent adjuster, o r
16 (2 ) [A PERSON HAV ING  A CONTRACT UN DER  W H ICH  THE PERSON
17 ENJOYS IN  FACT THE EXCLUS IVE  OR DOM INANT R IGHT TO  MANAGE OR CONTROL
18 AN  IN SURER ;
19 (3 ) A PERSON HOLD ING  THE SHARES OF VOTING  STOCK OR
20 PO L IC YH O LD ER  PROXIES OF A DOM EST IC  IN SURER , FOR THE PURPOSE OF
21 CON TROLL ING  ITS MANAGEMENT, AS VOT ING  TRUSTEE OR OTHERW ISE ;
22 (4 )] a person engaged in o r proposing to be engaged in or assisting in the
23 promotion or formation o f a domestic insurer or insurance holding corporation, o r corporation
24 to fin;ince a domestic insurer or the production o f  its business.
25 *  Sec. 6 . AS 21 .06 .140 (b ) is amended to read:
26 (b ) Every person being examined and its officers, employees, agents, and representatives
27 shall produce and make freely available to the director the accounts, records, documents, files,
28 information, assets, and matters in their possession o r control relating to the subject o f  the
29 examination, and shall facilitate and aid the examination as far as reasonably possible, including
30 provicing to the director, at the expense o f  the person being examined, a copy o f any document
31 requested during the examination. The director mav suspend, revoke, o r  refuse to issue o r
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1 renew a license or authority of a person engaging in the business of insurance or other

2 business under the jurisdiction of the director if the person or an officer, director,

3 employee, or agent of the person refuses to submit to examination or to comply with a

4 reasonable written request of an examiner. This subsection does not apply to material

5 subject to the insurer’s attorney-client privilege.

6 * Sec. 7 . AS 21.06.140(c ) is amended to read:
7 (c) I f  the director finds financial or other records [ACCOUNTS] to be inadequate o r
8 inadequately kept o r posted or if an insurer’s financial records are not kept as required bv

9 he Accounting Practices and Procedures Manual currently approved bv the National

10 Association of Insurance Commissioners after the director has issued an order citing [G IVEN
11 THE PERSON NOTICE OF] the inadequacy o f  the accounts and given a reasonable opportunity
12 to complete or correct the accounting, the director may employ experts to rewrite, post, or
13 balance them at the expense o f the person being examined.
14 * Sec. 8. AS 21.06 .140(d ) is repealed and reenacted to read:
15 (d) When conducting an examination under this section, the director may retain attorneys,
16 appraisers, independent actuaries, independent certified public accountants, o r other professionals
17 and specialists as examiners, the reasonable cost o f  which shall be paid by the person being
18 examined under AS 21.06.160(a). The director may adopt regulations limiting the scope o f
19 examination work performed by specialists and limiting the amount charged by specialists to the
20 person being examined.
21 * Sec. 9. AS 21.06 .140 is amended by adding new subsections to read:
22 ( f) In conducting an examination under this section, the examiner shall observe those
23 guidelines and procedures set out in the Examiners’ Handbook currently approved by the National
24 Association o f  Insurance Commissioners that are consistent with the scope o f the examination
25 as authorized by this title. The director may adopt by regulation other guidelines or procedures
26 consistent with this title.
27 (g) An examiner may not be appointed by the director i f  the examiner, either directly or
28 indirectly, has a conflict o f interest or is affiliated with the management o f  o r owns a pecuniary
29 interest in a person subject to examination under this title. This section may not be construed
30 to automatically preclude an examiner from  being, in the ordinary course o f business,
31 (1 ) a policyholder or claimant under an insurance policy;
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1 (2) a grantor of a mortgage or similar instrument on tlie examiner's residence to

2 a regulated entity if obtained under customary terms;

3 (3) an investment owner in shares of regulated mutual fund companies; or

4 (4) a settlor or beneficiary of a blind trust into which otherwise impermissible

5 holdings have been placed.

6 (h) The director may terminate or suspend an examination in order to pursue other legal

7 or regulatory action under this title.

8 (i) In a judicial or administrative proceeding a finding of fact made in an examination

9 report approved under AS 21.06.150(b)(1) is prima facie evidence of the fact.

10 * Sec. 10. AS 21.06.150 is repealed and reenacted to read:

11 Sec. 21.06.150. EXAMINATION REPORTS, (a) An examination report may only

12 consist of facts appearing upon the books, records, or other documents of the examined company,

13 the company’s agents, or other persons examined, or facts determined from the testimony of

14 officers, agents, or other persons examined concerning the company’s affairs, and the conclusions

15 and recommendations that the examiners find reasonably warranted from the facts.

16 (b) The examiner shall file with the division a proposed written report of an examination,

17 signed by the examiner under oath, not later than 60 days following the last day of examination

18 field work. The period for filing the proposed report may be extended for 60 additional days

19 upon approval of the director. Upon receipt o f the proposed report, the division shall transmit

20 the report to the person being examined, together with a notice that gives the person being

21 examined a period o f 30 days or additional time, as allowed by the director, to make a written

22 submission or rebuttal with respect to matters contained in the proposed examination report.

23 Within 30 days o f the end of the period allowed for the receipt of written submissions or

24 rebuttals, the director shall fully consider and review the report, together with any written

25 submissions or rebuttals, and any relevant portions of the examiner’s work papers and enter an

26 order

27 (1) approving the examination report as filed or approving the examination report

28 with modification or corrections;

29 (2) rejecting the examination report with directions to the examiners to reopen the

30 examination for the purpose of obtaining additional data, documentation, or information and

31 refiling the report under this subsection; or
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1 (3) setting ii hearing under AS 21.06.180 for purposes of obtaining additional

2 information.

3 (c) In the event the director determines that regulatory action is appropriate as a result

4 o f an examination, the director may initiate proceedings as provided by law. The director may

5 use an examination report, work papers or other documents, the testimony of the exiirainers, or

6 other information discovered or developed during the course of an examination in a judicial or

7 administrative proceeding, whether or not a written report of the examination at the time has been

8 made, transmitted, or approved by the director.

9 (d) The director may disclose the content o f an examination report, preliminary

10 examination report or results, or a matter relating to it to the insurance division of this or another

11 state or country. Except as allowed by this subsection or other provision of law, the director may

12 not disclose die contents of a preliminary examination report before the report is filed in the

13 office of the director under AS 21.06.060.

14 (e) An order entered under (b)(1) of this section must be accompanied by findings of fact

15 and conclusions o f law resulting from the director’s consideration and review of the examination

16 report, relevant examiner work papers, and written submissions or rebuttals.

17 (f) Within 30 days o f the receipt of the approved report, the person examined shall file

18 affidavits executed by each director and the chief executive officer or equivalent officer stating

19 under oath that they have received and reviewed a copy of the approved report and related orders.

20 (g) The director may withhold a document, information, account, record, examination,

21 or report from the public inspection for as long as the director finds the withholding is necessary

22 to protect a person against unwarranted injury or is in the public interest.

23 * Sec. 11. AS 21.06.160(b) is amended to read:

24 (b) The director shall pay into the general fund o f the state all money received under (a)

25 o f this section. Instead of charging and collecting the costs and expenses of the exam ination

26 u n d e r (a) of th is section [MAKING A DEPOSIT INTO THE GENERAL FUND], the director

27 may give w ritten  authorization for [ORDER] the person examined to make direct payment to

28 the contract examiner for all or part of the contract examiner’s compensation or expenses. The

29 contract between the state and a contract examiner who will receive direct payment under this

30 subsection must require that the examiner provide the director with a copy of each billing for the

31 examination.
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1 * Sec. 12. AS 21.06.165 is amended by adding a new subsection to read:

2 (d) Except as provided in this section, a person may not bring a civil action if the civil

3 action arises out of the act of communicating or delivering information to the director, a

4 representative of die director, or an examiner vho is performing an examination under this title.

5 * Sec. 13. AS 21.06.180 is amended by adding a new subsection to read:

6 (d) If the parties agree, the director may conduct a hearing under this section by

7 teleconference.

8 * Sec. 14. AS 21.09.090(a) is amended to read:

9 (a) This section applies to all insurers [OTHER THAN TITLE INSURERS].

10 * Sec. 15. AS 21.09 is amended by adding a new section to read:

11 Sec. 21.09.175. DETERMINATION OF HAZARDOUS CONDITION. The director may

12 adopt regulations establishing the procedures for determining when the continued operation of

13 an insurer transacting business in this state is hazardous to the public or its policyholders and

14 procedures for the regulatory oversight of an insurer in a hazardous condition. Continued

15 operation o f an insurer shall be considered hazardous only if the insurer is impaired or in

16 imminent danger of becoming impaired. The director may order an insurer determined to be in

17 a hazardous condition to limit or change the insurer’s business practices, increase the insurer’s

18 capital and surplus, or file additional reports with the director. If an insurer is aggrieved by an

19 order under this section, the insurer may request a hearing under AS 21.06.170 - 21.06.230.

20 * Sec. 16. AS 21.09.210(a) is amended to read:

21 (a) Each authorized insurer, and each formerly authorized insurer with respect to

22 premiums received while an authorized insurer in this state, shall file with the director, on o r

23 before M arch  1 [MARCH 2] in each year, a report of all insurance business written or contracted

24 in tlie state* [Q with proper proportionate allocation of premium for the property, subjects, or

25 risks in the state insured under policies or contracts covering property, subjects, or risks located

26 or resident in more than one statea [)] during the preceding year ending December 31. The report

27 must show

28 (1) the amounts paid policyholders on losses;

29 (2) the total direct premium income including policy membership and other fees,

30 premiums paid by application of dividends, refunds, savings coupon, and similar returns or credits

31 to payment of premiums for new or additional or extended or renewed insurance, charges for
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1 payment of premium in installments, and all other consideration for insurance from all kinds and

2 classes of insurance whether designated a premium or otherwise;

3 (3) the amounts paid policyholders as returned premiums;

4 (4) the amounts paid policyholders as dividends.

5 * Sec. 17. AS 21.09.210(b) is amended to read:

6 (b) Each insurer, and each formerly authorized insurer with respect to premiums received

7 while an authorized insurer in this state, shall pay a tax on the total direct premium income

8 received during the year ending on the preceding December 31 and paid for the insurance of

9 property or risks resident or located in the state other than wet marine and transportation

10 insurance, after deducting from the total direct premium income the applicable cancellations,

11 returned premiums, the unabsorbed portion of any deposit premium, all policy dividends,

12 unabsorbed premiums refunded to policyholders, refunds, savings, savings coupons, and other

13 similar returns paid or credited to policyholders with respect to their policies. No deductions may

14 be made of cash surrender value of policies. Considerations received on annuity contracts are

15 not included in the direct premium income and are not subject to tax. The tax shall be paid to

16 the director annually on o r before M arch 1 [APRIL 1], and is computed at the rate of

17 (1) for domestic and foreign insurers, except hospital and medical service

18 corporations, 2.7 percent;

19 (2) for hospital and medical service corporations, six percent of their gross

20 premiums less claims paid.

21 * Sec. 18. AS 21.09.210(d) is amended to read:

22 (d) An authorized insurer shall, with respect to ail wet marine and transportation contracts

23 written in this state during the preceding calendar year, on o r before M arch 1 [APRIL 1] of each

24 year, pay to the director a tax of three-quarters of one percent on its gross underwriting profit.

25 The gross underwriting profit is computed by deducting from the net premiums [(I.E., GROSS

26 PREMIUMS LESS ALL RETURN PREMIUMS AND PREMIUMS FOR REINSURANCE),] on

27 wet marine and transportation insurance contracts, the net losses paid [(I.E., GROSS LOSSES

28 PAID, LESS SALVAGE AND RECOVERIES ON REINSURANCE CEDED)] during the

29 calendar year under the contracts. In the case of an insurer issuing participating contracts, the

30 gross underwriting profit mav [SHALL] not include, for computation o f the tax prescribed by

31 this section, the amounts refunded or paid as participation dividends by the insurers to the holders
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1 of the contracts. In this subsection,

2 (1) "net losses'* means gross losses less salvage and  recoveries on reinsurance

3 ceded:

4 (2) "net premiums" means gross prem ium s less all re tu rn  prem ium s and

5 prem ium s for reinsurance.

6 * Sec. 19. AS 21.12.020(a) is amended to read:

7 (a) Credit for reinsurance transactions shall be allowed a domestic ceding insurer as

8 either an asset or a deduction from liability on account of reinsurance ceded only if the

9 reinsurance is ceded to an

10 (1) assuming insurer that is licensed to transact insurance or reinsurance in this

11 state;

12 (2) assuming insurer that is accredited as a reinsurer in this state; an accredited

13 reinsurer is one that

14 (A) files evidence of submission [SUBMITS] to this state’s jurisdiction,

15 submits to this state’s authority to examine its books and records under AS 21.06.120.

16 and is licensed to transact insurance or reinsurance in at least one state, o r in the case

17 o f a United States branch of an alien adm itted insurer, is entered through and

18 licensed to transact insurance or reinsurance in at least one state; [OR]

19 (B) [IN THE CASE OF A UNITED STATES BRANCH OF AN ALIEN

20 ASSUMING INSURER, IS ENTERED THROUGH, AND LICENSED TO TRANSACT

21 INSURANCE OR REINSURANCE IN, AT LEAST ONE STATE, FILES ANNUALLY

22 WITH THE DIRECTOR A COPY OF ITS ANNUAL FINANCIAL STATEMENT THAT

23 IS FILED WITH THE INSURANCE REGULATORY AGENCY OF ITS STATE OF

24 DOMICILE, AND] maintains at least $20,000,000 in policyholder surplus and  whose

25 accreditation has not been denied bv the d irector within 90 davs of application to the

26 director, o r m aintains less than $20.000,000 in pclicvholder surplus and whose

27 application for accreditation has been approved bv the director; and

28 (C) files annually with the director a copy of the re in su re r’s annual

29 financial statem ent filed with the insur ance departm ent of the re in su re r’s state  of

30 domicile [; THE SURPLUS REQUIREMENTS IN THIS SUBPARAGRAPH DO NOT

31 APPLY TO REINSURANCE CEDED AND ASSUMED UNDER A POOLING
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1 ARRANGEMENT AMONG INSURERS IN THE SAME HOLDING COMPANY

2 SYSTEM];

3 (3) assuming insurer that is domiciled in a state, or in the case of a United States

4 branch of an alien assuming insurer, is entered through a state that employs standards regarding

5 credit for reinsurance ceded substantially similar to those applicable under (1) and (2) of this

6 subsection, the assuming insurer maintains a policyholder surplus of at least $20,000,000, and

7 the assuming insurer submits to the authority of this state to examine its books and records; the

8 surplus requirements in this paragraph do not apply to reinsurance ceded and assumed under a

9 pooling arrangement among insurers in the same holding company system;

10 (4) assuming alien insurer that

11 (A) maintains a trust fund in a qualified United States financial institution

12 for the payment of tlie valid claims of its United States policyholders and ceding insurers,

13 and their assigns and successors in interest, that conforms to the following requirements:

14 (i) the trust shall be established in a foim approved by the director,

15 the trust instrument must provide that contested claims are valid and enforceable

16 upon the final order of any court of competent jurisdiction in the United States;

17 the trust shall vest legal title to its assets in the trustees o f the trust for its United

18 States policyholders and ceding insurers, their assigns* and successors in interest;

19 the trust and the assuming insurer are subject to examination as determined by the

20 director, the trust must remain in effect for so long as the assuming insurer has

21 outstanding liabilities due under the reinsurance agreements subject to the trust;

22 (ii) on or before March 1 of each year the trustees shall report in

23 writing to the director on the balance of the trust and list the trust’s investments

24 at the end of the preceding year, and shall certify the date of termination of the

25 trust, if so planned, or certify that the trust does not expire before the following

26 December 31;

27 (iii) in the case of a single assuming insurer, the trust shall consist

28 of trust money representing the assuming insurer’s liabilities attributable to

29 business written in the United States and, in addition, include a trust surplus of not

30 less than $20,000,000; the single assuming insurer shall make available to the

31 director an annual certification of the insurer’s solvency by the insurer’s

WORK DRAFT WORK DRAFT WORK DRAFT

CSSB 376(L&C) -10-
Sew Text Underlir.ee! IDELETED TEXT BRACKETED1



WORK DRAFT WORK DRAFT WORK DRAFT

1

2

3

4

5

6

7

8 

9

10

11

domiciliary regulator and by an independent public accountant;

(iv; in die case of a group of individual unincorporated insurers, 

the trust shall consist of trust money representing the group’s liabilities attributable 

to business written in the United States and, in addition, include a trust surplus not 

less than $100,000,000 ($50,000,0001; the group shall make available to the 

director an annual certification of die solvency of each of the individual 

unincorporated insurers by the group’s domiciliary regulator and by an 

independent certified public accountant, or for a Canadian or British insurer, 

an independent Canadian or British chartered accountant;

(v) in the case of a group of incorporated insurers under

common administration that complies with the reporting requirements

12 contained in (ii) of this subparagraph, that has continuously transacted an

13 insurance business outside the United States for at least three years

14 immediately before making application for accreditation, that submits to this

15 state’s authority to examine its books and records anti bears the expense of

16 the examination, and that has aggregate policyholders’ surplus of

17 $10,000,000,000, the trust shall be in an amount equal to the group’s several

18 liabilities attributable to business ceded bv United States ceding insurers to

19 a member of the group under reinsurance contracts issued in the name of the

20 ?rouo, and the group shall maintain a joint trustee surplus, of which

21 $100,000,000 shall be held iointlv for the benefit of United States ceding

22 insurers of a member of the group as additional security for the group’s

23 liabilities, and each member of the group shall make available to the director

24 an annual certification of the member’s solvency bv the member’s domiciliary

25 regulator and the member’s independent certified public accountant, or for

26 a Canadian or British insurer, the member’s independent Canadian or British

27 chartered accountant; and

28 (B) reports annually to the director information substantially the same as

29 that required to be reported on the National Association of Insurance Commissioners’

30 annual statement form by licensed insurers to enable the director to determine the

31 sufficiency of the trust fund;
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1 (5) assuming insurer that docs not meet the requirements of (1) - (4) of this

2 subsection, but only with respect to the insurance of risks located in jurisdictions where the

3 reinsurance is required by applicable law or regulation of that jurisdiction.

4 * Sec. 20. AS 21.12.020(a) is repealed and reenacted to read:

5 (a) Credit for reinsurance transactions shall be allowed a domestic ceding insurer as

6 either an asset or a deduction from liability on account of reinsurance ceded only if the

7 reinsurance is ceded to an

8 (1) assuming insurer that is licensed to transact insurance or reinsurance in this

9 state;

10 (2) assuming insurer that is accredited as a reinsurer in this state; an accredited

11 reinsurer is one that

12 (A) submits to this state’s jurisdiction, submits to this state’s authority to

13 examine its books and records, is licensed to transact insurance or reinsurance in at least

14 one state, that is accredited by the National Association of Insurance Commissioners, and

15 files annually with the director a copy of the reinsurer’s annual statement filed with the

16 insurance department of the reinsurer’s state of domicile and a copy of the reinsurer’s

17 most recent audited financial statement; or

18 (B) in the case o f a United States branch of an alien assuming insurer, is

19 entered through, and licensed to transact insurance or reinsurance in, at least one state

20 accredited by the National Association of Insurance Commissioners, files annually with

21 the director a copy of its annual financial statement that is filed with the insurance

22 regulatory agency of its state of domicile, and maintains at least $20,000,000 in

23 policyholder surplus; the surplus requirements in this subparagraph do not apply to

24 reinsurance ceded and assumed under a pooling arrangement among insurers in the same

25 holding company system;

26 (3) assuming insurer that is domiciled in a state, or in the case o f a United States

27 branch of an alien assuming insurer, is entered through a state accredited by the National

28 Association o f Insurance Commissioners that employs standards regarding credit for reinsurance

29 ceded substantially similar to those applicable under (1) and (2) of this subsection, the assuming

30 insurer maintains a policyholder surplus of at least $20,000,000, and the assuming insurer submits

31 to the authority of this state to examine its books and records; the surplus requirements in this
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1 paragraph do not apply to reinsurance ceded and assumed under a pooling arrangement among

2 insurers in the same holding company system;

3 (4) assuming alien insurer that

4 (A) maintains a trust fund in a qualified United States financial institution

5 for the payment of the valid claims of its United States policyholders and ceding insurers,

6 and their assigns and successors in interest, that conforms to the following requirements:

7 (i) the trust shall be established in a form approved by the director,

8 the trust instrument must provide that contested claims are valid and enforceable

9 upon the final order of any court of competent jurisdiction in the United States;

10 the trust shall vest legal title to its assets in the trustees of the trust for its United

11 States policyholders and ceding insurers, their assigns, and successors in interest;

12 the trust and the assuming insurer are subject to examination as determined by the

13 director; the trust must remain in effect for so long as the assuming insurer has

14 outstanding liabilities due under the reinsurance agreements subject to the trust;

15 (ii) on or before March 1 of each year the trustees shall report in

16 writing to the director on the balance of the trust and list the trust’s investments

17 at the end o f the preceding year, and shall certify the date of termination of the

18 trust, if  so planned, or certify that the trust does not expire before the following

19 December 31;

20 (iii) in the case of a single assuming insurer, the trust shall consist

21 o f trust money representing the assuming insurer’s liabilities attributable to

22 business written in the United States and, in addition, include a trust surplus of not

23 less than $20,000,000; the single assuming insurer shall make available to the

24 director an annual certification of the insurer’s solvency by the insurer’s

25 domiciliary regulator and by an independent public accountant;

26 (iv) in the case of a group of individual unincorporated insurers,

27 the trust shall consist of trust money representing the group’s liabilities attributable

28 to business written in the United States and, in addition, include a trust surplus not

29 less than $100,000,000; the group shall make available to the director an annual

30 certification o f the solvency of each of the individual unincorporated insurers by

31 the group’s domiciliary regulator and by an independent certified public
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1 accountant;

2 (v) in the case of a group o f incorporated insurers under common

3 administration that complies with the reporting requirements contained in (ii) of

4 this subparagraph, that has continuously transacted an insurance business outside

5 the United States for at least three years immediately before making application

6 for accreditation, that submits to th's state’s authority to examine its books and

7 records and bears the expense of the examination, and that has aggregate

8 policyholders’ surplus of $10,000,000,000, the trust shall be in an amount equal

9 to the group’s several liabilities attributable to business ceded by United States

10 ceding insurers to a member o f the group under reinsurance contracts issued in the

11 name of the group, and the group shall maintain a joint trustee surplus, o f which

12 $100,000,000 shall be held jointly for the benefit of United States ceding insurers

13 of a member of the group as additional security for the group’s liabilities, and

14 each member of the group shall make available to the director an annual

15 certification of the member’s solvency by the member’s domiciliary regulator and

16 the member’s independent certified public accountant; and

17 (B) reports annually to the director information substantially the same as

18 that required to be reported on the National Association of Insurance Commissioners’

19 annual statement form by licensed insurers to enable the director to determine the

20 sufficiency of the trust fund;

21 (5) assuming insurer that does not meet the requirements o f (1) - (4) of this

22 subsection, but only with respect to the insurance of risks located in jurisdictions where the

23 reinsurance is required by applicable law or regulation of that jurisdiction.

24 * Sec. 21. AS 21.12.020(c) is amended to read:

25 (c) A reduction from liability, for reinsurance ceded to an assuming insurer not meeting

26 the requirements of (a) of this section, shall be allowed in an amount not exceeding the liabilities

27 carried by the ceding insurer. The reduction shall be equal to the amount of money held by or

28 on behalf of the ceding insurer, including money held in mist for the ceding insurer, under a

29 reinsurance contract with the assuming insurer as security for the payment of obligations under

30 it, if the security is held in the United States subject to withdrawal solely by, and under the

31 exclusive control of, the ceding insurer, or in tlie case of a trust, held in a qualified United States
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1 financial institution. The security must be in the form of

2 (1) cash;

3 (2) securities listed by the Securities Valuation Office of the National Association

4 o f Insurance Commissioners that qualify as admitted assets under AS 21.21;

5 (3) clean, irrevocable, unconditional letters of credit that contain an evergreen

6 clause issued or confirmed by a qualified United States financial institution not later than

7 December 31 in the year for which filing is made, and in the possession of the ceding

8 company on or before the filing date of the ceding company’s annual statement; letters of

9 credit meeting applicable standards of issuer acceptability as of the dates of their issuance or

10 confirmation shall, notwithstanding the issuing or confirming institution’s subsequent failure to

11 meet applicable standards of issuer acceptability, continue to be acceptable as security until their

12 expiration, extension, renewal, modification, or amendment, whichever occurs first; or

13 (4) other security acceptable to and approved in advance by the director.

14 * Sec. 22. AS 21.12.020 is amended by adding new subsections to read:

15 (h) A life insurer may receive credit for reinsurance transactions if the reinsurance

16 agreement meets all applicable requirements established by the director. The director may

17 establish requirements for life reinsurance agreements by regulation.

18 (i) A domestic ceding insurer may not be allowed credit if the assuming insurer’s

19 accreditation has been revoked by the director.

20 * Sec. 23. AS 21.18.100 is amended to read:

21 Sec. 21.18.100. INCREASE OF [INADEQUATE] RESERVES. If loss experience shows

22 that an insurer’s loss reserves or reserves for incurred but not reported losses, however

23 computed or estimated, are inadequate, the director shall require the insurer to maintain loss

24 reserves or reserves for incurred but not reported losses in the increased amount needed to

25 make them adequate.

26 * Sec. 24. AS 21.18.110 is amended by adding new subsections to read:

27 (m) A life insurance company doing business in the state shall annually submit to the

28 director an opinion of a qualified actuary as to whether the reserves and related actuarial items

29 held in support of a policy or contract specified by regulation are computed appropriately, are

30 based on assumptions that satisfy contractual provisions, are consistent with prior reported

31 amounts, and comply with the applicable laws of this state. The director may adopt regulations
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1 to define the specific form, substance, and standards of the actuarial opinion.

2 (n) The actuarial opinion must

3 (1) be submitted with the annual statement reflecting the valuation o f the reserve

4 liabilities;

5 (2) apply to all business in force, including individual and group health insurance

6 plans;

7 (3) be based on standards adopted by the Actuarial Standards Board; and

8 (4) include an assessment as to whether the reserves and related actuarial items

9 held in support of the policies and contracts, when considered in light of the assets held by a

10 company with respect to the reserves and related actuarial items, including investment earnings

11 on the assets and considerations anticipated to be received and retained under policies and

12 contracts, make adequate provision for a company’s obligations under a policy or contract

13 including the benefits under and expenses associated with a policy or contract.

14 (o) In the case of an actuarial opinion submitted by a foreign or alien company, the

15 director shall accept an opinion filed by the company with the insurance supervisory official of

16 another state if  the dirtKtor determines that the opinion meets the requirements applicable to a

17 company domiciled in this state.

18 (p) The director may adopt regulations to provide a transition period for establishing

19 higher reserves that a qualified actuary may consider necessary in order to render the opinion

20 required under (n) of this section.

21 (q) A qualified actuary who submits an opinion under (m) of this section

22 (1) is not liable for damages to a person, other than the insurance company and

23 the director, for an act, error, omission, decision, or conduct with respect to the actuary’s opinion

24 except in a case of fraud or wilful misconduct;

25 (2) may be subject to disciplinary action by the director, and

26 (3) shall include a memorandum, in form and substance acceptable to the director,

27 to support the actuarial opinion.

28 (r) If the insurance company fails to provide a supporting memorandum required by

29 (q)(3) o f this section within a period specified by regulation or the director determines that the

30 supporting memorandum fails to meet the standards adopted by regulation or is otherwise

31 unacceptable to the director, the director may engage a qualified actuary, at the expense o f the
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1 insurance company, to review the opinion and the basis for the opinion and to prepare a

2 supporting memorandum as required under (q) of this section.

3 (s) A memorandum in support of an actuarial opinion and other supporting material

4 provided by an insurance company to the director is confidential and may not be made public

5 by the directoi or another person and is not subject to a civil subpoena, except for the purpose

6 o f defending an action seeking damages from a person by reason o f an action required by this

7 section. The memorandum or other material may be released by the director with the written

8 consent of the company or to the American Academy of Actuaries upon a request stating that the

9 memorandum or other material is required for the purpose of a disciplinary proceeding and

10 setting out procedures satisfactory to the director for preserving the confidentiality of the

11 memorandum or other material. Once a portion of the memorandum or other material is cited

12 by the company in its marketing, is cited before a governmental agency other than a state

13 insurance department, or is released by the company to the news media, the remainder of the

14 confidential memorandum or other material is no longer confidential.

15 (t) An insurer’s aggregate reserves for

16 (1) all life insurance policies, excluding disability and accidental death benefits,

17 issued on or after the effective date o f this act, may not be less than the aggregate reserves

18 calculated under (b)(2), (5), (8), and (1) of this section, and the mortality table and rates of

19 interest used in calculating nonforfeiture benefits for the policies; and

20 (2) all policies, contracts, and benefits may not be less than the aggregate reserves

21 determined by a qualified actuary to be necessary to render the opinion required under (m) of this

22 section.

23 * Sec. 25. AS 21.18.110(o) is repealed and reenacted to read:

24 (o) In the case of an actuarial opinion submitted by a foreign or alien company, the

25 director shall accept an opinion filed by the company with the insurance supervisory official of

26 another state that is accredited by the National Association of Insurance Commissioners if the

27 director determines that the opinion meets the requirements applicable to a company domiciled

28 in this sfate.

29 * Sec. 26. AS 21.18.130 is amended to read:

30 Sec. 21.18.130. VALUATION OF OTHER SECURITIES, (a) Securities, other than

31 those referred to in AS 21.18.120 or AS 21.21.260. held by an insurer shall be valued, in the
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1 discretion of the director, at [THEIR MARKET VALUE, OR AT] their appraised value as

2 determined bv a competent appraisal acceptable to the director, or at prices determined by

3 the director as representing their fair market value, all consistent with the current method for the

4 valuation of a security formulated or approved by the National Association of Insurance

5 Commissioners.

6 (b) Preferred or guaranteed stocks or shares, while paying full dividends, may be carried

7 at a fixed value in lieu of market value at the discretion of the director and consistent [IN

8 ACCORDANCE] with the method of computation the director approves.

9 * Sec. 27. AS 21.18.130 is amended by adding a new subsection to read:

10 (c) Securities referred to in AS 21.21.260 at any time after the date of investment by an

11 insurer shall be valued on that insurer’s quarterly and annual statement at an amount that may

12 not exceed the larger of the following amounts:

13 (1) 100 percent of the market value of the real property or leasehold securing the

14 same as determined by a competent appraisal acceptable to the director or at values determined

15 by the director as representing fair market value of the real property or leasehold;

16 (2) the amount of insurance or guaranty o f the loan by the United States or by

17 an agency or instrumentality of the United States; or

18 (3) the amount provided in (1) of this subsection plus the amount by which the

19 excess o f  the loan over the amount provided in (1) of this subsection is insured or guaranteed by

20 the United States or by an agency or instrumentality of the United States.

21 * Sec. 28. AS 21.18.140(b) is amended to read:

22 (b) Other real property held by an insurer shall [MAY NOT] be valued at the lower of

23 cost or [AN AMOUNT IN EXCESS OF] fair market value as determined by recent appraisal.

24 If valuation is based on an appraisal more than three years old, the director may call for and

25 require a new appraisal in order to determine fair market value. The reasonable cost o f the

26 appraisal shall be borne by the insurer, if the director has a reasonable belief that the new

27 appraised value will be sufficiently lower than the reported value and will materially reduce

28 policvholder’s surplus.

29 * Sec. 29. AS 21.21.050 is amended to read:

30 Sec. 21.21.050. DIVERSIFICATION OF INVESTMENTS. An insurer shall invest in

31 or hold as admitted assets categories of investments only within applicable limits as follows:
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(1) an insurer may not, except with the consent of the director, have a 

combination of investments in or loans upon the security of the obligations, property, or securities 

of any one person, or insurer, aggregating an amount exceeding five percent of the insurer’s 

assets; for purposes of this paragraph, the value of the investment or loan shall be the cost 

of the investment or loan to the insurer; this restriction does not apply to

(A) general obligations of the United States; or

(B) general obligations o f a state of the United States that is not insolvent

and whose securities are not then in default; or

(C) policy loans made under AS 21.21.210;

(2) an insurer may not invest in or hold at any one time more than 10 percent of 

the outstanding voting stock of a corporation, except with the consent of the director given with 

respect to voting rights of preference stock during default of dividends; this paragraph does not 

apply to stock of a wholly-owned subsidiary o f the insurer or to controlling stock of an insurer 

acquired under AS 21.21.170;

(3) an insurer, other than title insurer, shall invest and maintain invested funds

in an amount not less than the higher of

[(A)] the minimum basic capital for stock insurers or basic guarantee

surplus for mutual insurers and additional surplus for both stock and mutual insurers

required under AS 21.09.070a [;] or

[(B)] 50 percent of the total capital and surplus shown on the most recent

statement of the insurer’s financial condition as filed with the director under

AS 21.09.200, but the insurer may not invest or maintain funds except in [ONLY IN]

lA H (i)] cash;

(B) [(ii)] the fully insured portion of bank deposits when the insurance is 

provided by a solv ,nt agency of the United States government or by collateral in the form 

of the securities provided for under AS 21.21.060 and 21.21.080; [OR]

(C) [(Lii)] the securities provided for under AS 21.21.060 and 21.21.080;

or

(D) the securities provided for under AS 21.21.090 issued bv this state 

or a political subdivision of this state, but only if rated Class 1 bv the securities 

valuation office for the period during which the securities are held for the purposes
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1 of this section, and only if the insurer invests and maintains not more than 15

2 percent of its total capital and surplus in the securities as shown on the most recent

3 statement of the insurer’s financial condition filed with the director under

4 AS 21.09.200:

5 (4) a life insurer shall invest and keep invested its funds in an amount not less

6 than the reserves under it; life insurance policies and annuity contracts, other than variable

7 annuities, in force, in cash or the securities or investments provided for under this chapter,

8 (5) except with the director’s written consent, an insurer may not have invested

9 at any one time more thtm 20 percent of its assets in the class of securities described in

10 AS 21.21.140, exclusive of obligations of public utilities;

11 (6) an insurer may invest and have invested at any one time in aggregate amount

12 not more than 10 percent of its assets in all stocks under AS 21.21.160, 21.21.170, and

13 21.21.200, except with the director’s written consent; determination of the amount that an insurer

14 has invested in common stocks for the purposes of this paragraph is based on the cost o f the

15 stocks to the insurer; this paragraph does not apply to stock of a controlled or subsidiary

16 insurance corporation or other corporation held under AS 21.21.170 and 21.21.180;

17 (7) except with the director’s written consent, an insurer may not have invested

18 at any one time more than 10 percent of its assets in any one of the class of securities described

19 in AS 21.21.100, 21.21.150, 21.21.190. TORI 21.21.250(c), o r  21.21.260.

20 * Sec. 30. AS 21.21.170(b) is amended to read:

21 (b) With the director’s consent an insurer may acquire and hold the controlling interest

22 in the outstanding voting stock of another stock insurer formed under the laws of this or another

23 state. All stocks under this subsection shall be subject to the limitations on acquisition

24 [LIMITATION AS TO AMOUNT] as provided in AS 21.21.180.

25 * Sec. 31. AS 21.21.180 is repealed and reenacted to read:

26 Sec. 21.21.180. INVESTMENTS IN SUBSIDIARIES, (a) A domestic insurer, either

27 alone or in cooperation with one or more persons, may organize or acquire one or more

28 subsidiaries engaged in the following kinds of business:

29 (1) insurance business authorized by this title;

30 (2) acting as an insurance producer or as an insurance agent for the insurer’s

31 parent or for any of the insurer’s parent’s insurer subsidiaries and controlled affiliates;
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1 (3) investing, reinvesting, or trading in securities for the insurer’s own account,

2 that of the insurer’s parent, a subsidiary of the insurer’s parent, an affiliate, or a subsidiary;

3 (4) management of an investment company subject to or registered under 15

4 U.S.C. 80 (Investment Company Act o f 1940, as amended), including related sales and services;

5 (5) acting as a broker-dealer subject to or registered under 15 U.S.C. 77 - 78

6 (Securities Exchange Act of 1934, as amended);

7 (6) rendering investment advice to a government, government agency, corporation,

8 or other organization or group;

9 (7) rendering other services related to the operations o f an insurance business

10 including actuarial, loss prevention, safety engineering, data processing, accounting, claims,

11 appraisal, and collection services;

12 (8) ownership and management of assets that the parent corporation could own

13 or manage;

14 (9) acting as administrative agent for a governmental instiumentality that is

15 performing an insurance function;

16 (10) financing insurance premiums, agents, and other forms of consumer

17 financing;

18 (11) any other business activity determined by the director in writing using the

19 standards set out in this section to be reasonably ancillary to an insurance business; or

20 (12) owning a corporation engaged or organized to engage exclusively in one or

21 more of the businesses specified in this section.

22 (b) A domestic insurer may also

23 (1) invest in securities described in AS 21.21.140 - 21.21.160 of one or more

24 subsidiaries in amounts that do not exceed the lesser of 10 percent o f the insurer’s assets or 50

25 percent o f the insurer's surplus regarding policyholders, if, after the investment, the insurer’s

26 surplus regarding policyholders will be reasonable in relation to the insurer’s outstanding

27 liabilities and adequate to the insurer’s financial needs; in calculating the amount o f the

28 investment, investment in domestic or foreign insurance subsidiaries shall be excluded, but the

29 following shall be included:

30 (A) total net moneys or other consideration expended and all obligations

31 assumed in the acquisition or formation of a subsidiary, including all organizational
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1 expenses and contributions to capital <tnd surplus of the subsidiary if represented or not

2 represented by the purchase of capital stock or issuance of other securities; and

3 (B) all amounts expended in acquiring additional securities described in

4 AS 21.21.140 - 21.21.160 and all contributions to tlie capital or surplus of a subsidiary

5 subsequent to the subsidiary’s acquisition or formation;

6 (2) invest an amount in securities described in AS 21.21.140 - 21.21.160 of one

7 or more subsidiaries engaged or organized to engage exclusively in the ownership and

8 management of assets authorized as an investment for the insurer if that subsidiary agrees to limit

9 the subsidiary’s investment in an asset in a way that the investment does not cause the amount

10 of the total investment of the insurer to exceed the investment limitations specified in (1) of this

11 subsection or AS 21.21.050; for the purpose of this paragraph, the total investment of the insurer

12 includes:

13 (A) a direct investment by the insurer in an asset; and

14 (B) the insurer’s proportionate share of an investment in an asset by a

15 subsidiary of the insurer calculated by multiplying the amount of tlie subsidiary’s

16 investment by the percentage of the ownership in the subsidiary; or

17 (3) with the prior written approval of the director, invest a greater amount in those

18 securities described in AS 21.21.140 - 21.21.160 of one or more subsidiaries if after the

19 investment the insurer’s surplus regarding policyholders is reasonable in relation to the insurer’s

20 outstanding liabilities and adequate to the insurer’s financial needs.

21 (c) A domestic insurer shall determine if an investment meets the applicable requirements

22 under (b) of this section before the investment is made by calculating the applicable investment

23 limitations under AS 21.21.020(d) as though the investment had already been made and by taking

24 into account the then outstanding principal balance on all previous investments under

25 AS 21.21.140 - 21.21.160, calculated at statement value, giving effect to a remm o f capital

26 invested and not giving effect to dividends.

27 (d) If an insurer ceases to control a subsidiary, it shall dispose of an investment in the

28 subsidiary made under this section within three years from the time of the cessation o f control

29 or within a further time that the director prescribes unless, at any time after the investment has

30 been made, the investment meets the requirements for investment under another section of this

31 chapter and the insurer has notified the director regarding the application of another section of
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1 this chapter to the investment.

2 * Sec. 32. AS 21.21.255 is amended to read:

3 Sec. 21.21.255. REGULATION OF SECURITIES HELD BY INSURERS. As provided

4 under 15 U.S.C. 77r-l(b) and (c) (Secondary Mortgage Market Enhancement Act of 1984),

5 securities that are purchased, held, or invested in by an insurer shall be r-gulated under

6 AS 21.18.150, AS 21.21.050, 21.21.260, 21.21.270, [AS 21.66.030,] and other applicable

7 provisions o f this title.

8 * Sec. 33. AS 21.21.350(b) is amended to read:

9 (b) Before completing investment activities with or through affiliated or controlling

10 persons o r com pleting a transaction of the type listed in AS 21.21.180. an insurer shall fully

11 disclose and document in writing to its board of directors, the committee or committees having

12 responsibility for reviewing the in su re rs  financial condition under AS 21.22.105(d) o r (e).

13 and the committee authorized by the board and charged with the supervision or making o f the

14 investment or loan involved, the material facts concerning the affiliation or circumstances of

15 control. An insurer may not complete an investment activity with or through affiliated or

16 controlling persons [,] unless the board of directors* by specific board action, authorizes the

17 transaction and concludes that the transaction complies with (c) and (d) of this section. The vote

18 of the board authorizing the transaction must be recorded in the minutes, on a

19 member-by-member basis, and must indicate each vote approving, disapproving, or abstaining

20 on the transaction.

21 * Sec. 34. AS 21.21 is amended by adding new sections to read:

22 Sec. 21.21.370. INVESTMENTS IN MEDIUM GRADE AND LOWER GRADE

23 OBLIGATIONS, (a) A domestic insurer may not acquire, directly or indirectly, a medium grade

24 or lower grade obligation of an institution if, after giving effect to the acquisition,

25 (1) the aggregate amount of all medium grade and lower grade obligations held

26 by the domestic insurer exceeds 20 percent of its admitted assets if not more than

27 (A) 10 percent of its admitted assets consist of obligations rated four, five,

28 or six by the securities valuation office;

29 (B) three percent of its admitted assets consist of obligations rated five or

30 six by tlie securities valuation office; and

31 (C) one percent of its admitted assets consist of obligations rated six by
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1 the securities valuation office; or

2 (2) the aggregate amount of {ill medium grade or lower grade obligations held by

3 the domestic insurer exceeds 30 percent of its policyholders’ surplus account as shown by the

4 insurer’s most recent report filed under AS 21.06.150, AS 21.09.200, or 21.09.205.

5 (b) Attaining or exceeding the limit of one category does not preclude an insurer from

6 acquiring an obligatk n in another category subject to the specific or multi-category limits.

7 (c) A domestic insurer may not invest in medium grade and lower grade obligations

8 issued, guaranteed, or insured by a single institution in an aggregate amount greater than

9 (1) one percent of its admitted assets in medium grade obligations;

10 (2) one-half of one percent of its admitted assets in lower grade obligations; and

11 (3) one percent of its admitted assets in a combination of medium grade or lower

12 grade obligations.

13 (d) The investment limitations in this section apply in addition to the limits on

14 investments under AS 21.21.050 and 21.21.250.

15 (e) The investment limitations in this section and AS 21.21.380(b) shall be calculated

16 after including, as though they were already owned, the medium grade and lower grade

17 obligations that the domestic insurer is committed to acquire at the time of the calculation.

18 Sec. 21.21.380. EXCEPTIONS TO LIMITATIONS ON INVESTMENTS IN MEDIUM

19 GRADE AND LOWER GRADE OBLIGATIONS, (a) AS 21.21.370 does not prohibit a

20 domestic insurer from acquiring an obligation that it has committed to acquire if the insurer

21 would have been permitted to acquire that obligation under AS 21.21.370 on the date on which

22 the insurer committed to purchase that obligation.

23 (b) Notwithstanding AS 21.21.370, a domestic insurer may acquire an obligation of an

24  institution in which the insurer already has an obligation if the obligation is acquired in order to

25  protect an investment previously made in the obligations of the institution, if all the acquired

26  obligations do not exceed one-half of one percent of the insurer’s admitted assets.

27 (c) AS 21.21.370 does not prohibit a domestic insurer from acquiring an obligation

28 created by a restructuring of a medium grade or lower grade obligation that is already held.

29 (d) AS 21.21.370 does not require a domestic insurer to sell or otherwise dispose of an

30 obligation legally acquired before July 1, 1992.

31 Sec. 21.21.390. WRITTEN PLAN REQUIREMENT FOR INVESTMENT IN MEDIUM
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1 GRADE AND LOWER GRADE OBLIGATIONS, (a) The board of directors of a domestic

2 insurer that acquires or invests, directly or indirectly, more than two percent of its admitted assets

3 in medium grade and lower grade obligations, shall adopt a written plan for making these

4 investments.

5 (b) The written plan adopted under (a) of this section must contain

6 (1) guidelines for the quality of the issues in which investments are to be m ade

7 and

8 (2) diversification standards including standards for issuer, industry, duration,

9 liquidity, and geographic locations.

10 Sec. 21.21.400. DISPOSITION OR WRITE-DOWN OF LOWER GRADE

11 OBLIGATIONS. If  the limitation in AS 21.21.370(a)(2) is exceeded and the director determines

12 that the continued holding of the insurer’s medium grade and lower grade obligations would be

13 detrimental to the interests of policyholders, the director may issue an order under AS 21.06.100

14 requiring one or more of the following:

15 (1) the disposition of lower grade obligations;

16 (2) the write-down of lower grade obligations to current market value as

17 determined by the securities valuation office or other person upon whom the director may rely;

18 or

19 (3) action under AS 21.09,150.

20 * Sec. 35. AS 21.21.600 is amended by adding new paragraphs to read:

21 (17) "admitted asset" has the meaning given in AS 21.18.900;

22 (18) "aggregate amount" means the aggregate statutory statement value of medium

23 grade and lower grade obligations;

24 (19) "institution" means a corporation, joint stock company, association, trust,

25 business partnership, business joint venture, or similar entity;

26 (20) "lower grade obligation" means an obligation that is rated four, five, or six

27 by the securities valuation office or its successor;

28 (21) "medium grade obligation" means an obligation that is rated three by the

29 securitie:. valuation office or its successor;

30 (22) "securities valuation office" means the organization designated by me

31 National Association of Insurance Commissioners to determine the carrying or admitted asset
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1 value of obligations owned by the insurer.

2 * Sec. 36. AS 21.22.030 is amended by adding a new subsection to read:

3 (c) When evaluating the effect of a merger or other acquisition under (a)(2) of this

4 section, the director may consider relevant factors including market shares, volatility of ranking

5 market leaders, number of competitors, concentration, trend of concentration in the industry, and

6 ease o f  entry into and exit out of the market, but may not consider the standards under

7 AS 21.22.065(d) or (e).

8 * Sec. 37. AS 21.22.060 is amended by adding new subsections to read:

9 (k) An insurer subject to registration under (a) of this section shall register annually by

10 April 1 of each year for the previous calendar year unless, for good cause shown, the director

11 extends the time for registration. The director may require an insurer authorized to do business

12 in the state, that is a member of a holding company system and that is not subject to registration

13 under (a) of this section, to furnish a copy of the registration statement, the summary specified

14 in (1) o f  this section, or other information filed by the insurer with the insurance regulatory

15 authority of the insurer’s state of domicile.

16 (1) An annual registration statement filed under (k) o f this section must contain a

17 summary outline of items in the current registration statement representing changes from the prior

18 registration statement.

19 * Sec. 38. AS 21.22 is amended by adding a new section to read:

20 Sec. 21.22.065. ACQUISITIONS INVOLVING CHANGE OF CONTROL, (a) Unless

21 exempted in (j) of this section, this section applies to any acquisition in which there is a change

22 in control of an insurer authorized to go business in this state.

23 (b) If an acquisition violates tlie standards established in (d) and (f) o f this section, the

24 director may enter an order requiring an involved insurer to cease doing business in this state

25 with respect to the line or lines of insurance involved in the violation or denying the application

26 o f an acquired or acquiring insurer for a license to do business in this state. Within 30 days of

27 the issuance o f the order, the involved insurer may submit a plan to remedy the anticompetitive

28 effect o f the acquisition within a reasonable time. Based upon a plan or other information

29 submitted, the director shall specify tlie conditions, if any, under a time period during which the

30 aspects of the acquisition causing a ’dotation of the standards of this section would be remedied

31 and the order vacated or modified. The order is stayed by the insurer’s submission of a plan and
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1 shall be rescinded if the acquisition is not consummated.

2 (c) An acquisition thar meets the requirements under (a) o f this section is subject to an

3 order under (b) of this section unless the acquiring person files a preacquisition notification and

4 the waiting period has expired. The person to be acquired may file a preacquisition notification.

5 A preacquisition notification by a person to be acquired may not be filed in place of a

6 prcacquisition filing by an acquiring person. The preacquisition notification

7 (1) must be in a form and contain the information prescribed in regulations

8 adopted by the director relating to insurance markets that, under (j)(5) o f this section, cause the

9 acquisition not to be exempt from the provisions o f this section; the director may require

10 additional material and information the director considers necessary to determine whether the

11 proposed acquisition, if consummated, would violate the competitive standards of this section;

12 (2.) may include an opinion of an economist regarding the competitive effect of

13 the acquisition in this state accompanied by a summary of the education and experience

14 indicating the economist’s ability to render an informed opinion; and

15 (3) must be followed by a waiting period beginning on the date o f receipt by the

16 director of a preacquisition notification and ending on the earlier of the 30th day after the date

17 of receipt or termination of the waiting period by the director unless, before the end of the

18 waiting period, the director requires the submission o f additional information relevant to the

19 proposed acquisition, in which event the waiting period shall end on the 30th day after receipt

20 o f the additional information by the director or termination of the waiting period by the director,

21 whichever is earlier.

22 (d) The director may enter an order under (b) of this section regarding an acquisition if

23 (1) the insurer fails to file adequate information in compliance with (c) of this

24 section;

25 (2) there is substantial evidence that the acquisition may substantially lessen

26 competition, create a monopoly in a line of insurance in this state or significantly increase an

27 insurer’s market concentration; there is substantial evidence when the aggregate market share of

28 any grouping of the largest insurers in the market, from the two largest to the eighth largest, has

29 increased by seven percent or more of the market over a period of time extending from any base

30 year five to 10 years before the acquisition up to the time of the acquisition;

31 (3) after considering an acquisition covered under (a) of this section involving two
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1 or more insurers competing in tlie same market there is evidence of a violation of the competitive

2 standards contained in the following tables:

3 (A) if the market is highly concentrated, the involved insurers possess the

4 following shares of the market:

5 Insurer A Insurer B

6 4 percent 4 percent or more

7 10 percent 2 percent or more

8 15 percent 1 percent or more;

9 (B) if the market is not highly concentrated, the involved insurers possess

10 the following shares of the market:

11 Insurer A Insurer B

12 5 percent 5 percent or more

13 10 percent 4 percent or more

14 15 percent 3 percent or more

15 19 percent 1 percent or more.

16 (e) A percentage not shown in the tables contained in (d) o f this section may be

17 interpolated proportionately to the percentage that is shown. The insurer with the largest share

18 of the market shall be considered Insurer A. If more than two insurers are involved, a market

19 share that exceeds the total of the two columns in the table by the insurers involved is prima

20 facie evidence o f a violation of the competitive standards contained in (d) of this section.

21 (f) Even though an acquisition does not violate the competitive standard under (d) o f this

22 section, the director may establish the requisite anticompetitive effect based upon other

23 substantial evidence. Even though an acquisition does violate the competitive standard under (d)

24 of this section, a party may establish the absence of the requisite anticompetitive effect based

25 upon other substantial evidence. Relevant factors in making a determination under (d) o f this

26 section include market shares, volatility of ranking of market leaders, number o f competitors,

27 concentration, trend of concentration in the industry, and ease of entry into and exit out of the

28 market. The burden of showing substantial evidence o f a violation of the competitive standards

29 rests with the director.

30 (g) An order may not be entered under (b) of this section if

31 (1) the acquisition will yield substantial economy of scale or economy in resource
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utilization that cannot be achieved in another way and the public benefits that would arise worn 

the economy exceed the public benefits that would arise from not lessening competition; or

(2) the acquisition will substantially increase the availability of insurance and the 

public benefits of the increase exceed the public benefits that would arise from not lessening 

competition.

(h) A person who violates a cease and desist order of the director under (b) of this 

section may, after hearing and on order of the director, be subject to the suspension or revocation 

o f a license, a civil penalty not to exceed $10,000 for each day of violation, or both.

(i) An insurer or other person who fails to make a preacquisition filing required by (c) 

of this section and who also fails to demonstrate a good faith effort to comply with filing 

requirements shall be subject to a fine o f not more than $50,000.

(j) This section does not apply to

(1) an acquisition subject to approval or disapproval by the director under

AS 21.22.010;

(2) a purchase o f securities solely for investment purposes if the securities are not 

used by voting or otherwise to cause or attempt to cause the substantial, lessening of competition 

in an insurance market in this state; if a purchase o f securities for investment purposes results 

in a presumption o f control under AS 21.22.200(2), it is not solely for investment purposes unless 

tlie insurance supervisory official of the insurer’s state of domicile accepts a disclaimer of control 

or affirmatively finds that control does not exist and the disclaimer action or affirmative finding 

is communicated by the domiciliary commissioner to the director,

(3) the acquisition of a person by another person resulting in a change of control 

of an insurer when both persons are neither directly nor through affiliates primarily engaged in 

the business o f insurance if preacquisition notification is filed with the director under (c) of this 

section 30 days before the proposed effective date of the acquisition; however, the preacquisition 

notification is not required for exclusion if the acquisition would otherwise be excluded under 

this subsection;

(4) tlie acquisition of an already affiliated person;

(5) an acquisition if, as an immediate result of the acquisition,

(A) the combined market share of the involved insurers would not exceed

five percent of a market;
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1 (B ) there would not be an increase in a market share of the larger writer,

2 or

3 (C) the combined market share of the involved insurers would not exceed

4 12 percent of a market and the market share of the larger writer would not increase by

5 more than two percent of a market;

6 (6) an acquisition for which a preacquisition notification would be required under

7 this section due solely to the resulting effect on the ocean marine insurance line of business; or

8 (7) an acquisition of an insurer whose domiciliary commissioner affirmatively

9 finds that the insurer is in a failing condition, there are no feasible alternatives to improving this

10 condition, the public benefits of improving the insurer’s condition through the acquisition exceed

11 the public benefits that would arise from not lessening competition, and these findings are

12 communicated by the domiciliary commissioner to this state’s director.

13 (k) AS 21.22.150 - 21.22.160 and 21.22.180 do not apply to acquisitions covered under

14 this section.

15 * Sec. 39. AS 21.22.080 is amended to read:

16 Sec. 21.22.080. TRANSACTIONS WITH AFFILIATES. Material transactions by

17 registered insurers with their affiliates are subject to the following standards:

18 (1) the terms shall be fair and reasonable;

19 (2) charges or fees for services performed shall be reasonable:

20 (3) expenses incurred and payment received shall be allocated to the insurer

21 in conformity with customary insurance accounting practices consistently applied;

22 {42 the books, accounts, and records of each party shall be maintained so as to

23 disclose clearly and accurately the precise nature and details of the transactions including

24 accounting information that is necessary to support the reasonableness of the charges or

25 fees to the respective parties; and

26 I D  [(3)] the insurer’s surplus as regards policyholders following any dividends

27 or distributions to shareholder affiliates or performance under a material transaction with an

28 affiliate shall be reasonable in relation to the insurer’s outstanding liabilities and adequate to its

29 financial needs,

30 * Sec. 40. AS 21.22 is amended by adding a new section to read:

31 Sec. 21.22.085. TRANSACTIONS INVOLVING A DOMESTIC INSURER REQUIRING

WORK DRAFT WORK DRAFT WORK DRAFT

CSSB 376(L&C) -30-
New Text Underlined [DELETED TEXT BRACKETED]



1 DIRECTOR REVIEW, (a) The following transactions involving a domestic insurer and a person

2 in its holding company system may not be entered into unless the insurer has notified the director

3 in writing o f the insurer’s intention to enter into the transaction at least 30 days before the

4 transaction, or a shorter period if allowed by :he director, and the director has not disapproved

5 the transaction within the required notice period:

6 (1) a sale, purchase, exchange, loan or extension of credit, guarantee, or

7 investment, provided the transaction is equal to or exceeds

8 (A) with respect to insurers other than life insurers, the lesser of three

9 percent of the insurer’s admitted assets or 25 percent o f surplus that pertains to

10 policyholder surplus, each calculated under AS 21.21.020(d); or

11 (B) with respect to life insurers, three percent of the insurer’s admitted

12 assets calculated under AS 21.21.020(d);

13 (2) a loan or extension of credit to a person who is not an affiliate, where the

14 insurer makes loans or extensions of credit with the agreement or understanding that the proceeds

15 o f the transaction, in whole or in substantial part, are to be used to make a loan or extension of

16 credit to, purchase an asset of, or make an investment in an affiliate of the insurer making the

17 loan or extension of credit provided the transaction is equal to or exceeds

18 (A) with respect to insurers other than life insurers, the lesser of three

19 percent of the insurer’s admitted assets or 25 percent of surplus that pertains to

20 policyholder surplus, each calculated under AS 21.21.020(d); or

21 (B) with respect to life insurers, three percent of the insurer’s admitted

22 assets calculated under AS 21.21.020(d);

23 (7) a reinsurance agreement or modification in which tlie reinsurance premium

24 or change in the insurer’s liabilities equals or exceeds five percent of the insurer’s surplus that

25 pertains to policyholder surplus, calculated under AS 21.21.020(d), including an agreement that

26 may require as consideration the transfer of assets from an insurer to a nonaffiliated if an

27 agreement or understanding exists between the insurer and nonaffiliated that a portion of the

28 a. sets will be transferred to an affiliate of the insurer;

29 (4) a management agreement, service contract, or cost-sharing arrangement; and

30 (5) a material transaction specified by regulation that the director determines may

31 adversely affect the interests of the insurer’s policyholders.

WORK DRAFT WORK DRAFT WORK DRAFT

-31-
New Tent Underlired (DELETED TEXT BRACKETED]

CSSB 376(L&C)



1 (b) Nothing in (a) of this section authorizes or permits a transaction that, in the case of

2 an insurer not a member o f the same holding company system, would violate a provision of law.

3 (c) A domestic insurer may not enter into a transaction that is part of a plan or scries of

4 similar transactions with persons within the holding company system if the purpose of the

5 separate transaction is to avoid the statutory threshold amount and avoid review that would

6 otherwise occur. If the director determines that this separate transaction is entered into over a

7 12-month period for this purpose, the director may impose penalties under AS 21.22.065(i),

8 21.22.170, AS 21.36.320, and 21.36.360(a).

9 (d) The director, in reviewing a transaction under this section, shall consider whether the

10 transaction complies with the standards provided in AS 21.22.080 and whether the transaction

11 may adversely affect the interests of policyholders.

12 (e) A domestic insurer shall notify the director within 30 days of an investment of a

13 domestic insurer in a corporation if, after the investment, the total investment by the insurance

14 holding company system in a corporation exceeds 10 percent of the corporation’s voting

15 securities.

16 * Sec. 41. AS 21.22.090 is amended to read:

17 Sec. 21.22.090. ADEQUACY OF SURPLUS. For the purposes of this chapter, in

18 determining whether an insurer’s surplus as regards policyholders is reasonable in relation to the

19 insurer’s outstanding liabilities and adequate to its financial needs, the following factors, among

20 others, shall be considered:

21 (1) the size of the insurer as measured by its assets, capital and surplus, reserves,

22 premium writings, insurance in force, and other appropriate criteria;

23 (2) the extent to which the insurer’s business is diversified among the several

24 lines o f insurance;

25 (3) the number and size of risks insured in each line of business;

26 (4) the extent of the geographical dispersion of the insurer’s insured risk;

27 (5) the nature and extent o f the insurer’s reinsurance program;

28 (6) the quality, diversification, and liquidity of the insurer’s investment portfolio;

29 (7) the recent past and projected future trend in the size o f the insurer’s

30 investm ent portfolio [SURPLUS AS REGARDS POLICYHOLDERS];

31 (8) the surplus as regards policyholders maintained by other comparable insurers;
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1 (9) the adequacy of the insurer’s reserves; and

2 (10) the quality and liquidity of investments in affiliates [SUBSIDIARIES] made

3 under AS 21.21; the director may treat any such investment as a disallowed asset for purposes

4 of determining the adequacy of surplus as regards policyholders whenever the director determines

5 the investment warrants it.

6 * Sec. 42. AS 21.22.100(a) is amended to read:

7 (a) A domestic insurer [SUBJECT TO REGISTRATION UNDER AS 21.22.060] may

8 not pay any extraordinary dividend or ronke any other extraordinary distribution to its

9 shareholders until

10 (1) 30 days after the director has received notice of the declaration of the dividend

11 or distribution and has not within that period disapproved its payment; or

12 (2) the director has approved its payment within the 30-day period.

13 * Sec. 43. AS 21.22.100(b) is amended to read:

14 (b) For purposes of this section, an extraordinary dividend or distribution includes a

15 [ANY] dividend o r : 'istribution of cash or other property, the fair market value of which together

16 with that of other dividends or distributions made within the preceding 12 months exceeds the

17 lesser [GREATER] of (1) 10 percent of the insurer’s surplus as regards policyholders as o f

18 December 31 of the preceding year, or (2) the net gain from operations of the insurer, if  the

19 insurer is a life insurer, or die net investment income, if the insurer is not a life insurer, for the

20 12-month period ending December 31 o f the preceding year, but does not include pro rata

21 distributions of any class of the insurer’s own securities. In determining whether a dividend

22 or distribution is extraordinary, an insurer other than a life insurer may carry forward net

23 income from the previous two calendar years that has not already been paid out as

24 dividends. The carry forward provision shall be computed bv taking the net income from

25 the second and third preceding calendar years, not including t eajized capital gains, less

26 dividends paid in the second and immediate preceding calendar years.

27 * Sec. 44. AS 21.22 is amended by adding a new section to read:

28 Sec. 21.22.105. MANAGEMENT OF DOMESTIC INSURERS SUBJECT TO

29 REGISTRATION, (a) Notwithstanding the control of a domestic insurer by any person, the

30 officers and directors of the insurer may not be relieved of an obligation or liability to which the

31 officers and directors would otherwise be subject to by law, and the insurer shall be managed so
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1 as to assure the insurer’s separate operating identity consistent with this title.

2 (b) This section docs not preclude a domestic insurer from having or sharing a common

3 management or cooperative or joint use of personnel, property, or services with one or more

4 other persons under arrangements meeting the standards of AS 21.22.080.

5 (c) Not less than one-third of the directors of a domestic insurer registered under

6 AS 2 i.22.060 and not less than one-third of die members of each committee of the board of

7 directors o f a domestic insurer registered unaer AS 21.22.060 shall be persons who are not

8 officers or employees of the insurer or of an entity controlling, controlled by, or under common

9 control with the insurer and who are not beneficial owners of a controlling interest in the voting

10 stock of the insurer or an entity. At least one person who is not an officer, employee, or owner

11 of a controlling interest in stock o f an insurer or controlling entity must be included in a quorum

12 for the transaction of business at a meeting of the board of directors or a committee of the board

13 of directors.

14 (d) The board of directors of a domestic insurer shall establish one or more committees

15 comprised solely o f directors who are not officers or employees of the insurer or of an entity

16 controlling, controlled by, or under common control with the insurer and who are not beneficial

17 owners o f a controlling interest in the voting stock of the insurer or an entity. The committee

18 or committees shall have responsibility for recommending the selection of independent certified

19 public accountants, reviewing the insurer’s financial condition, the scope and results of the

20 independent audit, and an internal audit, nominating candidates for director for election by

21 shareholders or policyholders, evaluating the performance o f officers that are principal officers

22 of the insurer, and recommending to the board of directors me selection and compensation o f the

23 principal officers.

24 (e) The provisions of (c) and (d) of this section do not apply to a domestic insurer if  the

25 person controlling the insurer is an insurer having a board of directors and committees that meet

26 the requirements o f (c) and (d) o f this section, or to a domestic insurer that holds a certificate

27 of authority under this title on December 31, 1991.

28 * Sec. 45. AS 21.22.120 is amended to read:

29 Sec. 21.22.120. CONFIDENTIALITY. All information, documents, and copies o f tlie

30 information and documents obtained by or disclosed to the director or any other person in the

31 course of an examination or investigation made under AS 21.22.110 and all information reported
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1 under AS 21.22.060 and all preacquisition notification information received under

2 AS 21.22.065. shall be given confidential Treatment and may not be made public by the director

3 or any other person, except to insurance departments or other states, without the prior written

4 consent of the insurer to which it pertains. However, if the director, after giving the insurer and

5 its affiliates who would bo affected by publication of the information notice and opportunity to

6 be heard, determines that tne interests of policyholders, shareholders, or the public will be served

7 by the publication of the information, the director may publish all or part of the information in

8 tlie manner tlie director considers appropriate.

9 * Sec, 46. AS 21.22.150 is amended by adding a new subsection to read:

10 (c) This section does not apply to a security that constitutes an acquisition covered by

11 AS 21.22.065.

12 * Sec. 47. AS 21.22.160 is amended by adding a new subsection to read:

13 (b) This section does not apply to a security that constitutes an acquisition covered by

14 AS 21.22.065.

15 * Sec. 48. AS 21.22.180 is amended by adding a new subsection to read:

16 (b) This section does not apply to a violation involving a security that constitutes an

17 acquisition covered by AS 21.22.065.

18 * Sec. 49. AS 21.22.200 is amended by adding new paragraphs to read:

19 (11) "acquisition" means an agreement, arrangement, or activity the consummation

20 of which results in a person acquiring direcdy or indirectly the control of another person, and

21 includes the acquisition of voting securities, assets, bulk reinsurance, and mergers;

22 (12) "highly concentrated" means a market in which the share of the four largest

23 insurers is 75 percent or more of the market;

24 (13) "insurer" has tlie meaning given in AS 21.90.900 and includes a company

25 or group o f companies under common management, ownership, or control;

26 (14) "involved insurer" means an insurer that either acquires or is acquired, is

27 affiliated with an icquirer or acquired, or is the result of a merger;

28 (15) "market" or "insurance market" means direct written insurance premium in

29 this state for a line of business as contained in the annual statement required to be filed by

30 insurers licens' - to do business in this state; in determining the relevant product and geographical

31 markets, the director shall give due consideration to, among other things, the definitions or
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1 guidelines adopted by the National Association of Insurance Commissioners and to information

2 submitted by parties to the acquisition; in the absence of sufficient information to the contrary,

3 the relevant product market is assumed to be the direct written insurance premium for a line of

4 business, the line being that used in the annual statement required to be filed by insurers doing

5 business in this state, and the relevant geographical market is assumed to be this state;

6 (16) "statement value" means the value that an insurer is instructed by the

7 securities valuation office of the National Association of Insurance Commissioners to carry on

8 the insurer’s financial statement and that represents an investment

9 * Sec. 50. AS 21.27.010 is repealed and reenacted to read:

10 Sec. 21.27.010. LICENSE REQUIRED, (a) A person may not act as or represent to be

11 an insurance producer, managing general agent, reinsurance intermediary broker, reinsurance

12 intermediary manager, surplus lines broker, or independent adjuster in this state or relative to a

13 subject resident located, or to be performed in this state unless licensed under this chapter. A

14 person may not act as or represent to be a managing general agent reinsurance intermediary

15 broker, or reinsurance intermediary manager representing an insurer domiciled in this state

16 regarding a risk located outside this state unless licensed by this state.

17 (b) An insurance producer, a managing general agent, a reinsurance intermediary broker,

18 a reinsurance intermediary manager, or a surplus lines broker may not solicit or take applications

19 for, procure, place for others, or otherwise transact business for a kind or class of insurance for

20 which the person is not licensed.

21 (c) A person who for a resident of this state, or for a resident of another jurisdiction from

22 a place of business in this state, performs administrative functions, including claims

23 administration and payment, marketing administrative functions, premium accounting, premium

24 billing, coverage verification, underwriting authority, or certificate issuance only in regard to life

25 insurance, disability insurance, or annuities is not required to be licensed as a managing general

26 agent if  the person

27 (1) is registered under this chapter as a third-party administrator; or

28 (2) only investigates and adjusts claims and is licensed under this chapter as an

29 independent adjuster.

30 (d) A licensee may not use a fictitious name or alias unless the licensee’s legal name and

31 fictitious name or alias are on the license.
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1 (e) A person who is an employee of an admitted insurer, who acts within the course and

2 scope of that employment, and within the scope of the insurer’s certificate o f authority is not

3 required to be additionally licensed under this section.

4 (f) A person who performs management services under a written contract for an admitted

5 insurer is not required to be licensed as a managing general agent, if

6 (1) either

7 (A) the person is a United States manager of the United States branch of

8 an alien admitted insurer, or

9 (B) the person’s compensation is not based on the volume of premium

10 written; and

11 (2) the person

12 (A) is a wholly-owned subsidiary of the admitted insurer,

13 (B) wholly owns the admitted insurer,

14 (C) is a wholly-owned subsidiary of the insurance holding company

15 subject to AS 21.22 that owns or controls the admitted insurer.

16 (g) A person who performs management services for an admitted reinsurer is not required

17 to be licensed as a, reinsurance intermediary manager if

18 (1) the person’s compensation is not based on the volume of premium written and

19 the person

20 (A) is a wholly-owned subsidiary of the admitted insurer;

21 (B) wholly owns the admitted insurer, or

22 (C) is a wholly-owned subsidiary of an insurance holding company subject

23 to AS 21.22 that owns or controls the admitted insurer;

24 (2) the person is a United States manager of the United States branch of an alien

25 admitted insurer, or

26 (3) the person is the manager of a group, association, pool, or organization of

27 insurers that does joint underwriting and that is subject to examination by its resident insurance

28 regulator in a state that

29 (A) the director has determined has enacted provisions substantially similar

30 to those contained in this chapter, and

31 (B) is accredited by the National Association of Insurance Commissioners.
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1 (h) This chapter does not apply to a person licensed to practice as an attorney at law

2 while the person is acting as an attorney at law.

3 (i) A person licensed under AS 21.75 as an attomey-in-fact is not required to be

4 additionally licensed under this chapter while acting on behalf of subscribers and w. Jtin the scope

5 and authority of a subscribers agreement o f a reciprocal insurer or exchange licensed under

6 AS 21.75.

7 (j) This section does not apply to a person who

8 (1) is employed on salary or hourly wage by a person licensed under this section

9 solely for the performance of accounting, clerical, stenographic, and similar office duties;

10 (2) only secures and forwards information required for the purposes o f group

11 insurance covering the unpaid balance, or remaining payments proposed to be made, in

12 connection with the purchase of merchandise or services, if the person receives no compensation,

13 directly or indirectly, arising out o f cr in any way relating to the insurance transactions; or

14 (3) is employed on salary by a licensee at the licensee’s place of business, is

15 supervised by and repons directly to a licensee in the firm, and who, after explaining that the

16 matter must be reviewed by a licensee, may

17 (A) furnish premium estim? tes from published or printed lists of standard

18 rates if  the person does not advise, counsel, or suggest what coverage may be needed, or

19 otherwise solicit insurance coverage;

20 (B) arrange appointments for a licensee if the person does not solicit

21 insurance coverage;

22 (Q  record information from an applicant or policyholder and complete for

23 the licensee’s personal review and signature, a certificate of insurance, that is not a

24 contract o f insurance; the licensee’s signature may be by facsimile;

25 (D) inform a policyholder of the type o f coverage shown in the licensee’s

26 policy record if the person does not advise that an event or hypothetical event is or is not

27 covered; or

28 (E) in the physical presence of the licensee, record information from an

29 applicant or policyholder and complete for a licensee’s personal review and personal

30 signature, applications, binders, endorsements, or identification cards if the person

31 discloses to the applicant or policyholder that the applicant or policyholder may review
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