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Enclosed is a draft version of a Judiciary CS for SB 112. It is in draft form pending 
your approval of the changes I made in the language passed out by the mmittee.

I have moved the handwritten language that was added to the typed amendment to 
a different location than where it was written in. The handwritten language pertains 
to hospitals, which are covered in AS 13.50.014, so I have put the amendment in 
AS 13.50.014(c). See section 3 of the enclosed draft.

The typed amendment appears in section 5 of the enclosed draft.

Please let me know if 1 can answer further questions about this matter. Also let me 
know when you want a final CS.
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Official Business

TO:

FROM:

RE:

DATE:

M a s f c i  i p t a t e  l e g i s l a t u r e

A1 Adams
District L

Senator R ick H alford, C hair 
Senate  Ju d ic ia ry  C om m ittee

S enator AI A dam s

Senate B ill 112

M arch 18, 1991

WHILE IN SESSION 
P.O. Box V 

S tate Capitol 
Juneau, Alaska 99811 

(907)465-3707
O UT OF SESSION 

P.O.Box 313 
Kotzebue, Alaska 99752 

(907)442-3245
3111 C  Street 

Anchorage, Alaska 99503 
(907) 561-7622

I w ould like to propose the attached am endm ent to the HESS CS for Senate 
Bill 112. U nfortunately  I w ill be out o f town during the b ill's  hearing in 
the Senate Judiciary  C om m ittee on M arch 19, 1991.

T h is am endm ent has been d iscussed  w ith Senator F ahrenkam p 's  s ta ff  w ho 
concep tua lly  agreed w ith the inclusion  o f this language. A copy o f the 
final language has today been d istribu ted  to the sponsor for approval.

In my absence, I w ould ask that you or one o f the o ther m em bers o f the 
co m m ittee  m ove the  am endm ent. M y s ta ff  w ill be a t the m eeting  to 
respond  to inqu iries .

Thank you.
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OFFERED IN THE SENATE BY SENATOR ADAMS

TO: CSSB 112(HES)

Page 2, after line 13:

Insen a new bill section to read:

"* Sec. 4. AS 13.50.016 is amended by adding a new subsection to read:

(b) The requirements of this section do not apply to law enforcement or medical 

personnel who respond to the scene of an accident or emergency in an area where all hospitals 

within a reasonable distance have been exempted under AS 13.50.014(c) from the requirements 

of AS 13.50.014." , I n
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DILL NO: SB 112 DATE: 3/5/91

TITLE: An Act relating to CONTACT: Gayle A. Horetskl
anatomical gifts. Deputy Commissioner
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SB 112 modifies the existing anatomical gift statute in the following 
ways:

1. Unless a gift is revoked before death by the donor, the gift becomes 
irrevocable and does not require the consent or concurrence of any 
person after the donor's death.

2. Requires hospital administrators and employees to make a reasonable 
search for a document or other information, identifying the deceased 
as a donor, or as a person who has refused to make an anatomical 
gift.

3. Requires law enforcement officers to make a "reasonable search" for a 
document of gift or other information identifying the bearer as a 
donor, or as a person who has refused to make an anatomical gift, and 
to inform hospital personnel of the intended gift.

4. The bill establishes that failure of either hospital administrators 
or police officers to make a reasonable search may subject the 
administrator or police office to "appropriate administrative 
sanctions".

The Department of Public Safety interprets the requirement that law 
enforcement personnel at the scene of a death make a "reasonable search" 
for an anatomical gift document to mean that the officer must take an 
extra moment or two to search the person of the deceased for documents 
proclaiming him or her as a donor.

The Department of Public Safety supports this bill, as it has the 
laudable goal of encouraging Alaskans to donate their organs, upon their 
death, to other persons in dire need of those organs.

The Department proposes one change in the bill. In Section 3, at page 2, 
line 13, the word "administrative" should be changed to "disciplinary", 
and a period should be placed after "sanctions", ending the sentence.
Line 14 should be omitted entirely. Disciplinary actions against State 
Troopers are taken under authority of the Department's Operating 
Procedures Manual (0PM), state personnel rules, bargaining unit 
contracts, and other applicable provisions. The Department of Public 
Safety does not have separate regulations regarding this subject.

Richard L. Burton 
Commi ssioner
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bout a year ago I read a newspaper story 
about how a 49-year-old woman in Wis­
consin had saved the life of a six-year-old 
girl in Raleigh, N .C., who was dying of 

leukemia. The girl needed a bone marrow trans­
plant and had no siblings whose antigens matched 
hers. But the woman in Wisconsin v/as a perfect 

. match—a computer search that cost pennies brought 
the two of them together.

The story made me think of my brother, Paul H. 
Swerdlow. He was full of life and love, a Ph.D. in 
nuclear physics and a board-certified radiologist— 
a man with much to give. In late 1984 he lay dying 
of leukemia.

Paul's hope for life was that either our sister or 
I would be a match. Technicians took our blood. 
We all tried to keep busy with other things while 
we waited for the results. When the telephone rang, 
however, the lab reported that neither of us matched 
Paul. Seven months later, at the age of 42, he died.

Paul lived in Boston. In just that area, according 
to medical experts, there were about 100 people 
who might have saved him. In all of America, as 
many as 25,000 people might have saved my broth­
er's life—if society had set up the necessary com­
munications system. It could have been so simple, 
but ultimately it was impossible. And, as this report 
shows, the need goes far beyond my brother's par­
ticular illness.

My brother lived in 'he world of medicine and

science; my work involves politics and public pol­
icy. "We should write vrmething together," he often 
said. "The people in your world have to better 
understand the great advances in m ine."

During the past sue months I've visited in Paul's 
world. I've interviewed hundreds of health care 
providers, read medical journals and transcripts of 
congressional hearings, and attended conventions 
of transplant specialists. Although I was sometimes 
the only nonmedical person at the meetings, few 
participants seemed surprised to see me. The trans­
plantation community knows the outside world will 
eventually pay more attention. Some expect the 
attention to come in the form of scandal, bred by 
the lack of regulation in tissue recovery and the 
huge dollar flow in the processing and distribution 
of organs and tissues. Others expect that the public 
will some day demand to know why m ore sick and 
injured people don 't benefit from transplants.

I repeatedly heard one message from p ro fes­
sionals who work long hours, receive little recog­
nition and make miracles: To accept the status quo, 
given today's capabilities, is inexcusable.

This report is dedicated to all the people who 
would have helped my brother if given the chance, 
to all who now suffer for lack of a transplant and 
to those who will make possible the happv endings 
yet to come.

JO E L  L . SW E R D L O W

-V ■3
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I NT RODUCT I ON

T
his report is worthy of attention for its fresh, 
comprehensive look at the issues in the crit­
ical field of hum an organ and tissue trans­
plantation, and, in particular, for > 5 em ­

phasis on improving communications within the 
field and coordination of efforts to increase organ 
and tissue availability.

The shortage of organs and tissues is often the 
factor that most severely limits physicians' ability 
to heat patients who need a transplant. The pa- 

,'tients’ life-or-death situation and the present scarc­
ity of available organs demand the most efficient 

'use of present resources and intensification of ef- 
forts to increase supply.;

We are m aking progress in increasing supply 
through such measures as state required-request 
laws for organ donation, the Uniform Anatomical 
Gift . Act and federal requirements that hospitals 

■develop written protocols for identification of po­
tential organ donors. Despite these important steps, 
however we are still unable to provide lifesaving 
organs to even a majority of individuals who need 
transplants.

Innovative means of increasing supply should be 
both encouraged and subjected to thoughtful scru­
tiny by patients, physicians and other health care 
personnel, ethicists, legal experts, hospital adm in­
istrators and those involved in organ procurement 
and distribution. Improvements in supply are likely 
to be achieved by involving all parties concerned 
with improving patient care.

M. ROY SCHWARZ, M.D. 
Assistant Executive Vice President, 
Medical Education and Science 
American Medical Association
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propose a comprehensive National Human Organ 
and Tissue Policy. The task force would both ini­
tiate and coordinate demonstration projects in the 
medical community and propose legislation. It would 
consider and recommend plans for initiatives such 
as these, built on existing institutions:
■ a comprehensive national computer-based com­
munications network to coordinate the recovery 
and allocation of donated tissues as well as organs 
under consistent, equitable ground rules,
b a continuous, intensive public education cam­
paign to promote donation and family discussion 
of donation options,
* experimentation with a statewide electronic do­
nor registry and other mechanisms that would let 
donors themselves (instead of their next of kin) 
make the final decision to donate, ;
« training and incentives for hospital personnel to 
increase the recognition of potential donors and. 
improve requests for donation,
■ streamlined systems on the local level for more 
extensive recovery of donated organs and tissues,
■ an expanded computer registry of living Am er­
icans who volunteer to donate lifesaving bone 
marrow,
■ a 24-hour database of medical literature and a 
telephone hotline to make available the latest tech­
niques and data to health care providers,
■ a coordinated system of national databases, linked 
with all tissue and organ transplantation centers 
and procurement organizations, to collect data on 
treatment, cost and outcomes for .valuation,

■ assessment of public attitudes about and the de­
sirability of expanding "presum ed-consent" laws, 
which would increase donation by declaring that 
everyone has given consent to donation unless they 
explicitly withhold it (registering their refusal with 
a national databank), and
■ a medical consensus conference on the desira­
bility of beginning kidney recovery from non-heart- 
beating donors, which would greatly increase the 
supply of the most frequently transplanted organ.

Many people still think of transplantation as a 
high-technology luxury. In fact, investing in the /  
m easures described above would save money for 
taxpayers and society as a whole, because trans­
p lan ta tio n  is often less costly th an  a lte rna tive  
treatm ents.

More importantly, the lives saved and suffering 
ended give us tens of thousands of hum an reasons 
for action.



OP T I ONS :  TO I NC R E A S E  DONAT I ON

n the Dan Smith scenario, Dan was able to 
donate because he and his wife had talked about 
donation long before his fatal accident and be­
cause hospital personnel were prepared to re­

spond to his wish. These things seem simple, but 
they are not the norm in the U nited States today. 
As long as patients are waiting for organ trans­
plants, the failure to recover a single suitable do­
nated organ is tantamount to w ithholding medical 
care. A concerted effort is needed, including any 
or all of the following policy options, before we can 
expect more people to give or receive "the gift of 
life."

FULLY IMPLEMENT THE 
"REQUIRED-REQUEST”  LAWS

In the mid- to late 1980s, public policymakers took 
what they hoped would be a m ajor step to increase 
donation: federal regulations and  "required-re- 
quest" laws in 41 states and the District of Columbia 
obbgate hospitals to ask next of kin w hether they 
wish to donate the organs and tissues of a recently 
deceased family member.33

In practice, however, state agencies make little 
effort (or have little authority) to enforce required- 
request laws, and many hospitals— including major 
transplant centers—have done nothing to imple­
ment them, according to hospital officials. Short- 
staffed hospitals frequently lack the resources to 
perform  the tim e-consum ing, dem and ing  tasks 
necessary to acquire donated tissue and organs.

The first task is for physicians to identify medi­
cally eligible donors and alert the appropriate hos­
pital personnel. This is not so likely to done as

one might expect. A recent sample of 195 phvsi- ' 
dans and nurses found that only 35 percent "cor- ’ 
rectly identified the legal and medical criteria for * 
determining" brain-death.3* The leader of one of 
the nation's m ost successful organ procurement or­
ganizations says the hospitals in his area often do 
not cab w hen they have potential donors because 
they do not properly identify them. "We sit around 
and wait far m ore than we should," he says.

Second1, a hospital or organ procurement worker 
must approach the family to request donation—a 
delicate task. W hen the health-care w orker as­
signed to request donation doesn't w ant to do it 
or doesn't know  how , says University of M innesota 
ethirist A rthur Caplan, "the consent rate is . . . 
zero."35 In som e states, furthermore, the required- 
request laws do  not apply to tissue donation and 
do nothing to encourage donation of hum an ma­
terial for m edical research.36

It is too soon to  know  how well required-request 
laws work. C aplan, their principal proponent, re­
mains optim istic that "the supply of organs and 
tissues will significantly increase once all protocols 
are in place and  people are more comfortable with 
required req u es t."37 However, evidence about the 
effects of the law s is conflicting. Tissue bank offi­
cials indicate tha t tissue donations have increased, 
perhaps by as m uch as 300 percent.3® The Eve Bank 
Association of America reports only a 4 percent 
increase in 1988.39 A recent UNOS study reveals "a 
marked up turn  riend  for the 15-month penod end­
ing in December 19S8,"*0 although some transplant 
surgeons question  this finding.

Experience indicates that donations surge in hos­
pitals where tra ined  professionals have adequate 
time to com m unicate'w ffh donof families.*1 At the



same time, reports from some localities, including 
a statewide Ohio survey, show no change in the 
donation rate after passage of required-request 
laws.43 Whatever the success of required-request 
laws, experts agTee that there is little reason to 
believe that these laws alone will produce an ad ­
equate supply.

I N C E N T I V E S  A N D  T R A I N I N G  T O  
P R O M O T E R E Q U I R E D - R E Q U E S T

Requesting donations is a difficult, labor-intensive 
task that dem ands sensitivity and special skills. Yet 
it often falls upon hospital personnel who are al­
ready overworked and underpaid. Thus, m oney ; 
for.^training and incentives is needed: public/ 
private-sector mechanisms could pay for training 
of personnel to implement required-request. Hos­
pitals could be motivated by more consistent en­
forcement of existing required-request statutes and 
by linking their accreditation or tax-exempt status 
to effective donor-recruitment efforts.

When the House of Representatives was consid­
ering transplantation legislation in 1984, then-Con- 
gressman Albert Gore predicted that the bill would 
inspire "educational and training programs in ever}’ 
hospital and medical community throughout this 
country in order to greatly increase the rate of organ 
donation."43 But no organization received the m an­
date or the money necessary to conduct such an 
effective nationwide training program. Training has 
been sporadic, and. varies significantly from hos­
pital to hospital. #  . ,-v

BUILD A CONTINUING PUBLIC 
EDUCATION CAMPAIGN

Despite extraordinary dedication of the OPOs and 
voluntary organizations, current efforts to spread 
the word about donation have been underfunded .44 
For various reasons the health comm unity has not 
yet fully enlisted the communications m edia in this 
cause as effectively as it has put out m essages about 
smoking, seat belts, drunk driving, illegal drugs 
and AIDS.

By not volunteering to donate their ow n or their 
relatives' organs and tissues, too m any people opt 
to permit avoidable suffering and death  w ithout • 
knowing they are making the choice.

Today, the maior effort to educate the donation 
decision-maker occurs immediately after the death 
of a relative, when a health-care worker sits down 
with the gneving next of kin. It is not the ideal time 
for either one. A concerted public education pro­
gram would at least lay the groundwork for such 
sensitive discussions.

Teaching people about donation w hen they are 
in a learning setting can be very effective; therefore, 
donor-aw areness program s could well be ex­
panded in schools, churches, synagogues and civic 
organizations. Other mechanisms, some already in 
use, are also appropriate—among them , public ser­
vice advertisements and dramatizations of the do­
nation theme in popular television program s.43

Other health-related campaigns have show n that 
sustained effort can change behavior, particularly 
when the message taps into preexisting public sup­
port. According to public opinion polls, transplan­
tation has such support. If campaigns are to pro­
mote complex changes in behavior, however, they 
must be continuous. Sporadic campaigns yield spo­
radic results.

The ideal campaign would encourage people to 
consider universal donation—all tissues and organs 
for medical research as well as transplantation. As 
a complement to in-depth efforts, it w ould also 
offer a 24-hour "800" H um an O rgan and Tissue 
(HOT) hotline, similar to the service the OPTN now 
operates (dial SOO-24-DONOR), that anyone could 
call to ask questions.

In-depth research on Americans' current knowl­
edge and attitudes about donation w ould help in 
fine-tuning the donor-options m essage, perhaps 
building on the familiar "Give the Gift of Life" f  
theme now employed. Surveys and anecdotal evi­
dence suggest, for instance, that m any fear that 
organ and tissue donation disfigures the body be­
fore burial and in the afterlife. (Polls show  that a 
vast majority o: the American people believes in 
an afterlife.4*) Outreach could reassure people that 
the major religions in this country encourage do­
nation and could clarify' the poorly understood  con­
cept of bram-death.

LET DONORS DECIDE FOR THEMSELVES

Federal and state laws give adults the richt to de-
ride whether to donate their tissues and  organs.
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Indeed, many people carry signed consent forms 
or lilJ in pledges on their drivers' licenses. Many 
assume that the/.r wishes will be automatically re- 
spected, but often they are wrong. Hospitals con­
tend that family values must be protected and (ear 
^negative publicity and legal challenges bv dis- 
pleased survivors. Therefore, they almost always 
let tire next of kin make the final decision, regard­
less of the wishes of the deceased.

O mLY ABOUT 5% OF ELIGIBLE 

ADULTS DONATE BLOOD. IF 

THE SAME PERCENTAGE 

DONATED TISSUE, THE 

NATION'S TISSUE NEEDS 

COULD BE MET.

By letting donors themselves decide, we protect 
two basic values: First, we protect our right to de­
cide, which is already granted by law. Second, we 
can save lives: w hen health-care institutions accept 
the next of kin's refusal to honor an organ donor's 
wishes, they may be withholding medical care from 
transplant candidates. This is particularly true in 
cases when a potential organ donor has just died, 
a recipient is at hand and the next of kin cannot 
be reached to be asked for consent.

Letting the donor decide would also clarify in the 
public mind who is making the decision and give 
donors a m easure of personal satisfaction while 
they are still living.

Various kinds of legislation could put the deci- 
sion back in donors' own hands. New laws could, 
for example, strengthen and more dearly define 
the protection against liability afforded hospital of- 
hcials and physicians who act on the basis of signed 
donor cards. States could obligate hospitals and 
OPOs to recover organs and tissues for which there 
is a donor card and a demonsrrdtcu need. States 
could also more diligently enforce existing admin­
istrative penalties or allow civil liability to be im­

posed against institutions that fail to act on the basis 
of aonor cards.

A D O N O R  R E G I S T R Y

A communications option that would help return 
the donation decision to the donor is a comput­
erized donor registry,47 which medical personnel 
would consult shortly before or alter the death of 
a person medically eligible to donate. With infor­
m ation from the  registry, personnel could act 
promptly to recover organs and tissues' dunng the 
brief period of time in which they are most useful 
for transplantation and research. For people who 
register as donors and then change their minds, 
the registry would permit easy updates.

In 1984, the Senate committee responsible for the 
National Organ Transplant Act reported its belief 
"that one im portant and appropnate new activity 
to include in the national computer registry is to 
provide a centralized list of individuals who have 
voluntarily agreed to donate organs. . . .

To avoid pitting the health care community against 
the family, donor registries (and nonelectronic al­
ternatives such as consent forms and living wills) 
could include certification that the donor had dis­
cussed the decision with family members and, as 
appropriate, that the family had endorsed the de­
cision. The registry could also bring in medical his­
tory' data vital for screening for AIDS, hepatitis and 
other infectious diseases (and helpful in locating 
particular types of diseased tissues needed for 
research).

Great Britain briefly tested in-hospital donor re­
gistries wit) som e success in the mid-1980s.40 
Twenty-one hospitals were connected in a system 
listing more than a quarter-million donation vol­
unteers. Britain is now considenng a system that 
would allow people to sign up as donors through 
a computer netw ork with terminals in every phy­
sician's office. This would have the dual advantage 
of placing the discussion of donation in the context 
of the patient-physician relationship and removing 
it from the family's time of grief.

Georgetown University bioethiast Robert Veatch 
suggests that the government could increase the 
percentage of Am encans making the donation de­
cision themselves, and encourage family discussion 
of the decision, by adding donation questions to 
income tax form s.50 For example, the forms could

IS



ask the taxpayer, "Do you wish to be an organ/ 
tissue donor? With any limitations?" If a central 
registry were created, those w ho consented would 
have their names entered.

Opponents argue that donor registries are too 
expensive and difficult to keep up to date, that 
registries cannot guarantee confidentiality,51 and 
that reliance on a registry might inadvertently con­
tradict family wishes. Furthermore, critics say, hos­
pitals might still leave the actual decision to next 
of kin, disregarding a donor registry just as they 
now ignore notations on donor drivers' licenses.

A M E D I C A L  A R G U M E N T  F O R  
L E T T I N G  D O N O R S  D E C I D E

Changing medical practice may increase the num ­
ber of cases when doctors m ust determine quickly 
whether they have consent for donation. Kidneys 
recovered as late as one hour after coronary death 
can be transplanted, if certain medical steps are 
taken.55 American transplant teams now almost al­
ways take kidneys only from brain-dead donors 
whose hearts are beating with support from ven­
tilators, but recovering from non-heart-beating do­
nors in audition would greatly increase the supply 
of kidneys—by far the m ost frequently  trans­
planted organ. By the end of the century, says 
transplant surgeon David Anaise of the State Uni­
versity of New York at Stony Brook, livers and other 
organs may also be recovered from non-heart-beat­
ing donors.

Anaise estimates this the practice would increase 
the supply of kidneys tenfold if proper medical 
procedures are followed. It is, he says, "the only 
solution to the supply problem ."53

Although the practice arouses opposition from 
parts of the medical comm unity, many surgeons 
argue that "non-heart-beating donors can be a rea­
sonable approach to help alleviate the shortage of 
kidneys."54 Animal studies and advances in drugs 
that inhibit tissue death also suggest the practice 
may be productive.55

Each year, tens of thousands of Americans med­
ically eligible to donate organs suffer coronarv death 
from some form of heart attack or traum a.5'  Use of 
a donor registry, for rapid identification of those 
patients who have already consented to donate, 
would enable hospitals to coordinate rescue squads, 
emergency room personnel and organ recovery

teams to recover the kidneys without delay.
States could adopt laws making it unnecessary 

to seek permission from next of kin before taking 
medical steps to protect the transplantabilitv of or­
gans from the deceased, thereby keeping their op­
tions open for later donation.57 (Hospitals already 
perform a number of routine nondeforming pro­
cedures on cadavers for which permission is not 
requested.5*)

EXAMINE THE DESIRABILITY OF 
EXPANDING PRESUMED-CONSENT

More than a dozen countries—including France, 
Israel and Italy—have adopted "presum ed-con- 
sent" laws, under which everyone is designated a 
donor unless they register their refusal.”  These laws 
may not have had much effect, however, because 
most physicians still seek family permission.

Th" prevailing view am ong U.S. health  care 
professionals is that presumed consent would never 
attract public support. However, given the new 
capability of computer/communications systems to 
register declinations, presum ed-consent laws may 
be consistent with our basic values.60

Such a suggestion n ~y seem startling, but limited 
presumed-consent laws are already on the books. 
Twenty-one states—double the num ber of only a 
few years ago— have such laws for corneas ob­
tained from bodies under the jurisdiction of a m ed­
ical examiner; unless the next of kin object, the 
medical examiner may remove the corneas of the 
deceased during autopsy. Seventeen states have 
similar provisions for pituitary glands.61 Various 
states also have presum ed-consent laws for u n ­
claimed bodies. These laws could be expanded to 
provide tissues for research.

Presumed consent seems to be attracting support 
within the medical community for use in areas other 
than transplantation. Medical leaders, (or example, 
are discussing mandatory autopsies and applica­
tion of presumed consent to "intubation training" 
for physicians, which does not disfigure the corpse 
and is necessary' for sound medical training.65

In Britain, furthermore, there is reportedly sub­
stantial public support for laws under which "doc­
tors [can] rem ove organs from dead people for 
transplant unless they had specifically 'opted out' 
before death ."63

10
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(907)373-2878

Senate
D istrict
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Alaska State Legislature

Senator Curt Menard

D A T E :  A p r i l  8, 1 9 9 1

TO: S e n a t o r  R i c k  H a l f o r d ,  C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e

F R O M :  S e n a t o r  C u r t  M e n a r d

RE: S B  146, r e l a t i n g  t o  l i m i t e d  d r i v i n g  p r i v i l e g e s
f o r  a p e r s o n  w h o s e  d r i v e r ' s  l i c e n r e  is 
s u s p e n d e d  f o r  f a i l u r e  t o  h a v e  m o t o r  v e h i c l e  

l i a b i l i t y  i n s u r a n c e .

T h e  a b o v e  r e f e r e n c e d  b i l l  h a s  b e e n  r e f e r r e d  t o  S e n a t e  

J u d i c i a r y .  I a m  w r i t i n g  t o  r e q u e s t  t h a t  i t  b e  s c h e d u l e d  
f o r  h e a r i n g  a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

T h e  b i l l  a l l o w s  t h e  D e p a r t m e n t  o f  M o t o r  V e h i c l e s  a n  

i m p o r t a n t  a d d i t i o n a l  f a c t o r  t o  b e  c o n s i d e r e d  i n  g r a n t i n g  
l i m i t e d  l i c e n s e s  t o  p e r s o n s  w h o s e  l i c e n s e  h a s  b e e n  

s u s p e n d e d  f o r  f a i l u r e  t o  h a v e  l i a b i l i t y  i n s u r a n c e .  S B  146 
a d d s  m e d x c a l  p u r p o s e s  a s  a r e a s o n  f o r  w h i c h  a l i m i t e d  
l i c e n s e  m a y  b e  g r a n t e d .  C u r r e n t  l a w  a l l o w s  a l i m i t e d  
l i c e n s e  f o r  w o r k  p u r p o s e s  o n l y .

T h i s  l e g i s l a t i o n  a p p l i e s  o n l y  t o  l i c e n s e s  s u s p e n d e d  f o r  
f a i l u r e  t o  h a v e  m o t o r  v e h i c l e  l i a b i l i t y  i n s u r a n c e .  It 

d o e s  n o t  a p p l y  t o  l i c e n s e  r e v o c a t i o n  o r  s u s p e n s i o n  f o r  

a n y  o t h e r  o f f e n s e ,  s u c h  a s  a c c u m u l a t i o n  o f  p o i n t s ,  DWI, 
o r  f a i l u r e  t o  p r o v i d e  p r o o f  o f  f i n a n c i a l  r e s p o n s i b i l i t y .

A l t h o u g h  t h e  l e g i s l a t i o n  p r o v i d e s  a n  a d d i t i o n a l  p u r p o s e  
f o r  w h i c h  a l i m i t e d  l i c e n s e  m a y  b e  g r a n t e d ,  t h e  same, 
r e s t r i c t i o n s  r e m a i n :

. P r o o f  t h a t  i n s u r a n c e  h a s  b e e n  o b t a i n e d  
(SR 22) a n d  

. T h e  l i c e n s e  h a s  n o t  b e e n  s u s p e n d e d  t w o  
o r  m o r e  t i m e s  i n  t h e  p r e c e d i n g  10 y e a r s .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  m y  r e q u e s t .  I f  y o u  

h a v e  a n y  q u e s t i o n s  p l e a s e  g i v e  m e  a c a l l .  I w o u l d  

a p p r e c i a t e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o n  t h i s  m e a s u r e .

W R  S U P P O R T
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D A T E :

TO:

F R O M :

RE:

Alaska State Legislature

Senator Curt Menard

M a r c h  18, 1 9 9 1

S e n a t o r  R i c k  H a l f o r d ,  C h a i r  
S e n a t e  J u d i c i a r y  C o m m i t t e e

S e n a t o r  C u r t  M e n a r d 1

S B  146, r e l a t i n g  t o  l i m i t e d  d r i v i n g  p r i v i l e g e s  

f o r  a p e r s o n  w h o s e  d r i v e r ' s  l i c e n s e  is 
s u s p e n d e d  f o r  f a i l u r e  t o  h a v e  m o t o r  v e h i c l e  
l i a b i l i t y  i n s u r a n c e .

Senate
District. ,

£ T h e  a b o v e  r e f e r e n c e d  b i l l  h a s  b e e n  r e f e r r e d  t o  S e n a t e
J u d i c i a r y .  I a m  w r i t i n g  t o  r e q u e s t  t h a t  i t  b e  s c h e d u l e d  
f o r  h e a r i n g  a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

T h e  b i l l  a l l o w s  t h e  D e p a r t m e n t  o f  M o t o r  V e h i c l e s  a n  
i m p o r t a n t  a d d i t i o n a l  f a c t o r  t o  b e  c o n s i d e r e d  i n  g r a n t i n g  
l i m i t e d  l i c e n s e s  t o  p e r s o n s  w h o s e  l i c e n s e  h a s  b e e n  
s u s p e n d e d  f o r  f a i l u r e  t o  h a v e  l i a b i l i t y  i n s u r a n c e .  S B  146 
a d d s  m e d i c a l  p u r p o s e s  a s  a r e a s o n  f o r  w h i c h  a  l i m i t e d  

l i c e n s e  m a y  b e  g r a n t e d .  C u r r e n t  l a w  a l l o w s  a l i m i t e d  
l i c e n s e  f o r  w o r k  p u r p o s e s  o n l y .

T h i s  l e g i s l a t i o n  a p p l i e s  o n l y  t o  l i c e n s e s  s u s p e n d e d  f o r  

f a i l u r e  t o  h a v e  m o t o r  v e h i c l e  l i a b i l i t y  i n s u r a n c e .  It 
d o e s  n o t  a p p l y  t o  l i c e n s e  r e v o c a t i o n  o r  s u s p e n s i o n  f o r  
a n y  o t h e r  o f f e n s e ,  s u c h  a s  a c c u m u l a t i o n  o f  p o i n t s ,  DWI, 

o r  f a i l u r e  t o  p r o v i d e  p r o o f  o f  f i n a n c i a l  r e s p o n s i b i l i t y .

A l t h o u g h  t h e  l e g i s l a t i o n  p r o v i d e s  a n  a d d i t i o n a l  p u r p o s e  
f o r  w h i c h  a l i m i t e d  l i c e n s e  m a y  b e  g r a n t e d ,  t h e  s a m e  
r e s t r i c t i o n s  r e m a i n :

. P r o o f  t h a t  i n s u r a n c e  h a s  b e e n  o b t a i n e d  
( S R  22) a n d  

. T h e  l i c e n s e  h a s  n o t  b e e n  s u s p e n d e d  t w o  
o r  m o r e  t i m e s  i n  t h e  p r e c e d i n g  10 y e a r s .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  m y  r e q u e s t .  I f  y o u  
h a v e  a n y  q u e s t i o n s  p l e a s e  g i v e  m e  a c a l l .  I w o u l d  

a p p r e c i a t e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o n  t h i s  m e a s u r e .

W E  S U P P O R T

M A D E IN 

A L A S K A
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

11Y TIIK SENATE STATE AFFAIRS COMMITTEE

OITcrwl: J / 14/91
Kolerrcd: Jud ic ia ry

Sponsoris): SEN A TO R  MENARD

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to limited driving privileges foi ('a person whose driver’s license is

2 suspended for failure to have motor vehicle liability insurance."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

CS FOR SENATE BILL NO. 146 (STATE AFFAIRS)

4 t: Section I. AS 28.22.041(c) is amended to read:
GOAJ2--

5 (c) The department may grant limited license privileges only for medical[reasonslor for

6 work purposes jONLYj to a person whose license has been suspended under this section if

7 (1) the person has filed proof of financial responsibility for the future as required

8 by AS 28.22.061:

0 (2) the person's license has not been suspended two or more limes under this

10 section or former AS 28.22.240 in the preceding 10 years:
vV' ’ ‘ C.O^^ ‘

11 (3) the department determines that the person^ medical needs cannot be met

12 or t h e  person’s ability to earn a livelihood would be severely impaired unless [IF] a limited

13 license privilege is |NOT| granted: and

14 (4) the department determines that a limitation can be placed on the license that

SBOI4fib -I- CSSB 146ISTA)
• ~ V . - .  DELETED TEXT EEACKE7EE



BILL NO: CSSB 146 (SA) DATE: 4/9/91

TITLE: Limited Licenses for CONTACT: Juanita Hensley
Mandatory Insurance 465-4335
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This bill requires the Department to issue a "limited license" to persons 
whose licenses are suspended for not having motor vehicle liability 
insurance. Under this bill, limited licenses could be issued for 
"medical reasons, or for work purposes".

The Department of Public Safety supports CSSB 146 (SA).

ichard L. Burton 
Commi ssioner



BILL NO: SB 146 DATE: 3/6/91

TITLE: Limited Licenses for CONTACT: Juanita Hensley
Mandatory Insurance 465-4335
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This bill requires the Department to issue a "limited license" to persons 
whose licenses are suspended for not having motor vehicle liability 
Insurance. Under this bill, limited licenses could be issued for 
"medical reasons, to avoid family hardship, or for work purposes".

The Department's position is that the wording "to avoid a family 
hardship" is too broad, and should be deleted. The bill does not give
any guidance as to what "a family hardship" is. Any family which would
be inconvenienced by losing the services of an adult driver would feel 
that they are experiencing a hardship. Suspension of a drivers license 
is a punitive sanction, imposed because the motorist violated state law. 
There isn't much point in suspending a driver's license for not having 
motor vehicle insurance if an individual can be issued a limited license 
to drive for any reason.

The Department supports this bill with the recommended amendment.

Richard L. Burton 
Commi ssioner
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totj . X  fas"} yvŵ  Ivc.-^yvs  ̂ o £  <A-tt uyo
||/4 <M>-'̂ .0 •). cc.’: Js>vd'/ toll iftU U5&-S JVJff IYlC| r<U*.U\
,j J  rec.en/eo 9„ ii-w.nUc> h csn .se  4-o cjO 4~n «doO

•J ouj ave^ fl'iT IiCoa: ^  Ac4 ps-rvr.fi”
?*c .*■ -> !-o 4 'U ^ ..  .s i - e v '- 'w ,^  p o « f "  <p*a , biAK-jV

, i (  i^ce 3̂ ..v.s’̂  i, i n “vV*i£, m^A- S  U.
j • : ] . ) '  I J .  I ’ 1 \jpTLj i r  x n , r  i s  f ) 0n ~  «Sx«4T ĵAi a.vvd .ptfStrti. £ € r u i 15
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CAPrTAL

FULL-TIME
PART-TIME
TEMPORARY

FEDERAL FUNDS 
OTHER 

TOTAL

ANALYSIS: (Attach a separata page if necessary) 

See attached analysis.

Prepared by: C . S. Christensen III, Staff Counsel ( ---------- ----  Phone: 264-8228
Division: Alaska Court System / ____________  Date: 04/2.3/92

Approved by: Arthur H. Snowden, II, Administrative Diroctor &  ~— _____________________
Agency: Alaska Court System___________ _ __________  ___________  Date: 04/23/92
Distribution (by preparer): Legislative Finance, Legis' ; Sponsor, Requestor, OMB, & Impacted Agencyfles).

Rev 1/92 Page 1 of 2

Revision Date:___________________________
Title: An Act relating to mental health

Sponsor:
Requestor:

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courts

Pourchot
COMPONENT SERIAL NO. [ 000 | 000 000 | 7BB

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 84

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS

POSITIONS:

Estimate of current year impact: None

FISCAL NOTE
STATE OF ALASKA Bill No. CS SB 153

1992 LEGISLATIVE SESSION

TOTAL OPERATING



0-1/23/92 10:2-1 <03072700884 ADMIN ACCOUNTING 121003

Alaska Court System 
Fiscal Analysis 
CS SB 153

1 he fiscal analysis is based on the assumption that this legislation will require an estimated 20 
hearings a year. Each hearing i3 estimated to last 2 to 3 hours, Current court staff can not assume 
the additional burden ol the hearings, The court will have to hire a part-time pro tern superior court 
Judge and In-court clerk to fill in for current judges and staff who will handle tho hearings.

Personal Services 

Classification

Pro tempore superior court judge, 1 month, PPT,
Anchorage (assumes fully vesiod, retired judge)

In-Court Clerk, range 12B, 1 month, PPT, Anchorage

$7,176

Salary Benefits Total

$2,013 $1,641 $3,654

2,410 1,112 3,522

Page 2 of 2
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Senator Pat Pourchot
M EM O RA N D UM

TO- Senator Rick Halford, Chair 
Senate Judiciary Committee^,

FROM: Senator Pat Pourchotf

DATE: April 16, 1992

SUBJECT: SB 153, An Act relating to mental health.

I respectfully request a hearing at the earliest possible date for SB 153, An 
Act relating to mental health. The purpose of the legislation is to clearly 
establish procedures for the protection of patient’s rights in evaluation and 
treatm ent facilities.

Recently, we have been working closely with mental health advocates, the 
Alaska Mental Health Board, the Department of Law and the Departm ent of 
Health and Social Services to make revisions to the original bill introduced 
last session. The most im portant additions have been in the area of 
safeguards and oversight on psychotropic medications.

You may recall tha t the State of Alaska has been involved in litigation over 
the issue of forced medication at API. The changes to this legislation 
incorporate the recom mendations of the Involuntary Medication Task Force 
and should settle the legal issues raised in Branson v. State of Alaska.

Attached, you will find back up m aterials for committee members and the 
public. Please contact Dan Austin at 465-3879 if you have any questions.
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SB 153, "An Act relating to mental health."

Senator Pat Pourchot

The legislation was introduced in the first session of the Seventeenth Legislature 
at the request of mental health services consumers and advocates. The 
purpose of this Act is to guarantee that patients will have appropriate 
representation in decisions pertaining to their treatment.

In 1987, a patient at the Alaska Psychiatric Institution brought suit against the state 
for not providing an opportunity to withhold informed consent to the 
administration of psychoactive medical ion. A state task force consisting of 
mental health professionals, advocates and attorneys met for a  year and a 
half to respond to legal issues raised in Elranson v. State of Alaska.

The draft CS presented to the Senate Health, Education and Social Services 
Committee is a  revision of SB 153 incorporating the recommedations of the 
task force.

SECTIONAL SUMMARY

Sec. 1 The Department of Health and Social Services shall set standards 
under which each designated treatment facility will provide for the 
psychological, social, vocational, educational and recreational needs of the 
patient.

Sec. 2 Requires all evaluation and designated treatment facilities to 
administer treatment and medication only in a manner consistent with the 
statutes.

Sec. 3 A patient ordered to receive involuntary outpatient treatment may be 
required to undergo inpatient treatment when the provider of treatment 
determines that an appropriate facility will accept the patient and that the 
patient is mentally ill and likely to cause serious harm to themselves or others.

In that case , the following statutes relating to notice and hearing apply:

AS 47.30.795 Involuntary outpatient care for commited persons

(c) If during the com m itm ent period the  provider of ou tpatien t care 
determ ines th a t  the respondent can no longer be trea ted  on an outpa­
tien t basis because the respondent is likely to cause harm  to self or 
others or is gravely disabled, the provider shall give the respondent 
oral and w ritten  notice th a t the respondent m ust re tu rn  to the tre a t­
m ent facility w ithin 24 hours, with copies to the respondent’s attorney  ;
and guardian, if  any, the  court, and the inpatien t trea tm en t facility. If 
the respondent fails to arrive a t  the trea tm en t facility w ithin 24 hours 
after receiving the notice, the professional person in charge may con­
tact the appropriate peace officers who shall take the respondent into • .
custody and transport the respondent to the facility. If  it  is determ ined 
by the professional person in charge to be necessary, a m em ber of the 
trea tm en t facility staff shall accompany the peace officers when they 
take the respondent into custody.



§ 47.30.745 A l a sk a  S t a t u t e s § 47.30.745

Sec. 47.30.745. 90-day com m itm en t h e a rin g  rig h ts , (a) A re­
spondent subject to a petition for 90-day commitment has, in addition 
to the righ ts specified elsewhere in th is chapter, or otherwise applica­
ble, the righ ts enum erated in th is section. W ritten notice of these 
rights shall be served on the  respondent and the respondent's attorney 
and guardian, if  any, and m ay be served on an adu lt designated by the 
respondent a t  the tim e the petition for 90-day commitment is served. 
An a ttem pt shall be made by oral explanation to ensure th a t the 
respondent understands the  rights enum erated in the notice. If  the 
respondent does not understand English, the explanation shall be 
given in a language the respondent understands.

(b) Unless the respondent is released or is adm itted voluntarily 
following the filing of a petition and before the hearing, the respon­
dent is entitled to a judicial hearing w ithin five judicial days of th<_- 
filing of the petition as set out in AS 47.30.740(b) to determ ine if the 
respondent is m entally ill and as a result is likely to cause ha~m to 
self or others, or if the respondent is gravely disabled. If the respon­
dent is adm itted voluntarily following v.he filing of the petition, the 
voluntary admission constitutes a waiver of any hearing rights under 
AS 47.30.740 or under AS 47.30.685. If  a t any tim e during the respon­
dent’s voluntary admission under th is subsection, the respondent sub­
m its to the facility a  w ritten  request to leave, the professional person 
in  charge m ay file w ith the court a petition for a 180-day commitment 
of the respondent under AS 47.30.770. The 180-day commitment hear­
ing shall be scheduled for a date not la te r th an  90 days after the 
respondent’s voluntary admission.

(c) The respondent is entitled  to a ju ry  tria l upon request filed with 
the  court if  the request is made a t  least two judicial days before the 
hearing. If the  respondent requests a  jury  trial, the hearing may be 
continued for no more than  10 calendar days. The jury  shall consist of 
six persons.

(d) If  a  ju ry  tria l is not requested, the court m ay still continue the 
hearing a t the respondent’s request for no more than  10 calendar 
days.

(e) The respondent has a  righ t to re ta in  an independent licensed 
physician or other m ental health  professional to exam ine the respon­
dent and to testify on the respondent’s behalf. Upon request by an 
indigent respondent, the court shall appoint an independent licensed 
physician or o ther m ental health  professional to exam ine the respon­
dent and testify on the respondent's behalf. The court shall consider 
an  indigent respondent's request for a specific physician or m ental 
health  professional. A motion for the appointm ent may be filed in 
court a t  any reasonable tim e before the hearing and shall be acted 
upon promptly, Reasonable fees and expenses for expert examiners 
shall be determined b'- the rules of court.

(0 The proceeding shall in all respects be in accord with constitu­
tional guarantees of due process and, except as otherwise specifically 
provided in AS 47.30.700 — 47.30.915, the rules of evidence and pro­
cedure in civil proceedings.

(g) Until the court issues a final decision, the respondent shall con­
tinue to be treated at the trea tm ent facility unless the petition for 90- 
day commitment is withdrawn. If a decision has not been made w ithin 
20 days of filing of the petition, not including extensions of tim e due to 
ju ry  trial or other requests by the respondent, the respondent shall be 
released. (§ 1 ch 84 SLA 1981; am § 14 ch 142 SL/v 19S4)



Sec. 4 Expands, at the request of the patient, those persons who may 
participate in formulating the patient's individualized treatment plan. In 
addition to the patient’s counsel, guardian or designated adult, 
representatives may now inciude a mental health professional previously 
engaged in the patient's care outside of the evaluation or treatment facility 
and another representative of the patient's choice.

This section also stipulates that the mental health care professionals may not 
withhold any of the evaluation or treatment information from the patient or 
others if the the patient has signed a waiver of confidentiality.

Sec. 5 Amends one sentence in AS 47.30.525(d) to read: 'When practicable, 
the patient shall be consulted as to the patient's preference among forms of 
adequate, medically advisable res'raints including medication, and that 
preference shall be honored (CONSIDERED).'

Sec. 6 AS 47.30.825(c) is reenactec to provide that a patient capable of giving 
informed consent has the right to gi' (e or withhold that consent to medication 
and treatment when it is not a crisis or impending crisis situation as described in 
AS 47.30.838(a)(1):

Sec. 47.30.838. PSYCHOTROPIC MEDICATION IN EMERGENCIES, (a) Except as 

provided in (c) of this section, an evaluition facility or designated treatment facility may 

administer psychotropic medication to a patient without the patient’s informed consent, regardless 

of whether the patient is capable of giving informed consent, only if

(1) there is a crisis situation, or an impending crisis situation, that requires 

immediate use of the medication to presen/e .he life of, or prevent significant physical harm to, 

the patient or another person, as determined oy a licensed physician or a registered nurse; the 

behavior or condition of the patient giving rise to a crisis under this paragraph and the staffs 

response to the behavior or condition must be documented in the patient’s medical record; the 

documentation must include an explanation of alternative responses to the crisis that were 

considered or attempted by the staff and why those responses were not sufficient; and

Sec. 7 Adds four (AS 47.30.836-.839) new sections pertaining to PSYCHOTROPIC 
MEDICATIONS IN NON-EMERGENCIES, INFORMED CONSENT, PSYCHOTROPIC 
MEDICATIONS IN EMERGENCIES and COURT-ORDERED ADMINISTRATION OF 
MEDICATION.

AS 47.30.836 PSYCHOTROPIC MEDICATION IN NON-EMERGENCIES: Facilities 
moy not administer psychotropic medication in a situation that does not 
involve a crisis without the patient's informed consent unless the court



determines that the patient lacks the capacily  to give informed consent and 
the court approves use of the medication.

AS 47.30.837 INFORMED CONSENT: Defines informed consent for the purposes 
of the section and describes the facility's responsibility to provide necessary 
information for the patient’s decision. ‘Compeler.t/ 'voluntary,' and 
‘ informed1 are defined in detail.

AS 47.30.838 PSYCHOTROPIC MEDICATION IN EMERGENCIES: Describes ‘crisis' 
situation, who determines, and requires documentation and consideration of 
alternatives. Limits “crisis' period to 24 hours, requires that conditions, 
medication, dose and method of administration be specified. May ex+end to 
3 'crisis' periods for a  total of 72 hours. Requires post-'crisis' consultation and 
discussion with patient. Without court approval, psychotropic medications may 
not be administered without the patient's informed consent for more than 3 
'crisis' periods.

AS 47,30.839 COURT-ORDERED ADMINISTRATION OF MEDICATION: Allows a 
facility to obtain court approval for the administration of psychotropic 
medication under specific circumstances and in a specified manner. The 
court must appoint a court visitor to help determine if the patient is capable of 
informed consent. Describes documentation the visitor must include in the 
report to the court. Requires hearing within 72 hours. The court determines the 
competency of the patient to give informed consent. If the court rules that the 
patient is incapable of informed consent, the court shall approve the 
proposed medication. This applies to the initial commitment period and is 
reconsidered if the facility files a  petition to extend or continue commitment. If 
the patient becomes competent and gives informed consent, it shall be 
documented in writing in the patient's file.

Sec. 8 AS 47.30.840(a)(9) is amended to read: 'A person undergoing 
evaluation or treatment under AS 47.30.660-47.30.915 has the right to reasonable 
opportunity for indoor and outdoor exercise and recreation;

Sec. 9 New section AS 47.30.847 FATIENT'S GRIEVANCE PROCEDURES:
Establishes a patient's grievance procedure and requires each facility to 
designate a staff member trained in mental health consumer advocacy to 
serve as the patient's advocate, upon patient's request, in bringing grievances 
and pursuing redress.

Sec. 10 Adds a final sentence to AS 47.30.850 EXPUNGEMENT OF RECORDS: 
Upon the filing of the motion and fulLrelease, the court shalLorder the_c_ourt 
records expunged.

Sec. 11 Repeals AS 47.30.825(e): 'A patient has the right to be free from 
unnecessary or excessive medication. Psychotropic medication may be 
administered only on the order of a licensed physician when the physician 
determines that this medication is in the best interest of the patient or will 
prevent serious harm to others.' Previous sections supercede.
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STATE OF ALASKA
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F A X  (007) 465-2020 

Mail Slop 3101

2 4 0  M a i n  Street, Suite 5 0 0  

Juneau, Alaska 99801-2101

M E M O R A N D U M April 21, 1992

SUBJECT:

TO:

FROM:

Sectional Summary for CSSB 153 (HES)

Senator Rick Halford 
Attn: Jeff

Terri Lauterbac 
Legislative Counsel

You have asked for a sectional analysis for CSSB 153 (HES). In the absence of 
specific questions, this memo provides a summary of the bill. If you have questions 
not addressed by this memo, please let me know.

Section 1. Requires the office of public advocacy to provide visitors (investigators) 
in proceedings described in sec. 8 of the CS, which relates to administration of 
psychotropic medication to patients in mental treatment facilities.

Sec. 2. Requires the D epartm ent of Health and Social Services to set programmatic 
standards for treatm ent facilities.

Sec. 3. In conjunction with other changes in the CS, clarifies the conditions under 
which a treatm ent facility or evaluation facility may administer medication or other 
treatm ent to an involuntarily committed patient.

Sec. 4. Corrects a reference.

Sec. 5. Describes who must be involved in treatment decisions if requested by the 
patient.

Sec. 6. Strengthens patients’ rights to have their treatment preferences honored.

Sec. 7. In conjunction with other changes in the CS, clarifies the conditions under 
which a facility may administer medication or other treatment to a patient.

Sec. 8. Enacts four new sections of law relating to the administration of psychotropic 
medication.

L E G A L  S E C T I O N A L



Sec. 47.30.836. Relates to nonemergency medication. Requires 
informed consent or a court order. A court order can only be issued 
if the patient lacks the capacity to consent.

Sec. 47.30.837. Describes the elements of informed consent.

Sec. 47.30.838. Relates to emergency situations. Limits the use of 
medication in an emergency before court approval is needed.

Sec. 47.30.839. Describes court procedures to be used when a patient 
seems to lack the capacity to consent to medication. In contrast to sec. 
47.30.836, (a)(2) of this section indicates that a competent patient’s 
refusal of medication could be overturned by a court. Sec. 47.30.836 
indicates that a court gets involved only if the patient lacks capacity for 
informed consent. This apparent inconsistency should be clarified in 
the bill.

Sec. 9. Clarifies a patient’s right to exercise and recreation.

Sec. 10. Establishes a patient’s right to the availability of grievance procedures.

Sec. 11. Clarifies the duty of a court to order expungement of patients’ records under 
certain conditions.

Sec. 12. Repeals a subsection about medication that is made superfluous by other 
changes in the CS.

Senator Rick Halford
April 21, 1992
Page 2
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A M E N D M E N T

7-LS0866M.1*'''
Lauteitach

04/22/92

OFFERED IN THE SENATE BY SENATOR POURCHOT

TO: CSSB 153(HES)

Page 6, line 13, after 

Insert "or"

Page 6, lines 14 - 15:

Delete all material

Renumber the following paragraph accordingly.



7-LS0866M.2
Lauicrbach

04/22/92

OFFERED IN THE SENATE B Y SENATOR POURCHOT

TO: CSSB 153 (HES)

Page 7, line 9, after "AS 47.30.837":

Insert "and the patient’s capacity to give or withhold informed consent at the time of previously 

expressed wishes regarding medication if previously expressed wishes are documented under (d)(2) of 

this section"

Page 7, line 16, after "consent":

Insert "and, by clear and convincing evidence, was not competent to provide informed consent 

at the time of previously expressed wishes documented under (d)(2) of this section"

A M E N D M E N T



7-LS0866\J.3
Lauterbach

01/23/92

OFFERED IN THE SENATE 

TO: CSSB 153(HES)

Page 1, line 4, after "visitors":

Insert "and guardians ad litem"

Page 6, line 23:

Delete the first "appoint"

Insert "direct the Public Defender Agency to provide" 

Delete the second "appoint"

Insert "direct the office of public advocacy to provide"

A M E N D M E N T

BY SENATOR POURCHOT



ALASKA MENTAL HEALTH BOARD
Walter J. llickel, Governor 
State o f Alaska

431 N. Franklin Street 
Juneau Alaska 99801 

(907)465-3071

April 22, 1992

Senator Rick Halford, Chair 
Senate Judiciary Committee 
P.O. Box V 
Juneau, Alaska 99811

Dear Senator Halford,

I am unfortunately unable to attend the hearing on CSSB 153 scheduled for April 23, 1992.

The Alaska Mental Health Board has worked with Advocacy Services of Alaska, with 
consumers of mental health services and with the Division of Mental Health and 
Developmental Disabilities in revising SB 153.

The Alaska Mental Health Board met and discussed this legislation and has taken a formal 
position in support of the Committee Substitute for SB 153. The Board feels that the 
legislation is necessary to protect patient rights in evaluation and treatment institutions, to 
insure good treatment and the right to refuse treatment.

I appreciate the opportunity to convey to you and your committee the Alaska Mental Health 
Board's support for CS SB 153.

Sincerely,

Deborah Smith, 
Executive Director
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T A S K  F O R C E  R E P O R T  O N  U S E  OF 

I N V O L U N T A R Y  M E D I C A T I O N  

( O c t o b e r  30, 1990)

H I S T O R Y

T h e  I n v o l u n t a r y  M e d i c a t i o n  T a s k  Force, (Task F o r c e ) ,  h a s  m e t  

f o r  t h e  p a s t  y e a r  a n d  a h a l f  to a d d r e s s  the i s s u e s  

s u r r o u n d i n g  a c i v i l l y  c o m m i t t e d  p s y c h i a t r i c  p a t i e n t ' s  r i g h t  

t o  g i v e  o r  w i t h h o l d  i n f o r m e d  c o n s e n t  to the a d m i n i s t r a t i o n  

o f  p s y c h o a c t i v e  m e d i c a t i o n .  The T a s k  F o r c e  w a s  f o r m e d  i n  

r e s p o n s e  to, a n d  i n  h o p e s  o f  sett l i n g ,  the l e g a l  i s s u e s  

r a i s e d  i n  B r a n s o n  v. S t a t e  o f  A l a s k a , 3A N  8 7 - 9 9 8 8  (CIV.)

•M-*!

T h e  m e m b e r s  o f  the

E L I Z A B E T H  S H A W  (LE3A) 

A s s i s t a n t  A t t o r n e y  G e n e r a l  

P . O .  B o x  "K"

J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 3 0 0  

T e l .  4 6 5 - 3 6 0 3

JE F F  J E S S E E  

T H E R E S A  H I L L H O U S E .
A d v o c a c y  S e r v i c e s  of A l a s k a  

615 E. 82nd, S u i t e  1 0 1  

A n c h o r a g e ,  A l a s k a  9 9 5 1 8  

Tel. 3 4 4 - 1 0 0 2

J O H N  H E S S ,  M. D .

M e d i c a l  D i r e c t o r  

A l a s k a  P s y c h i a t r i c  I n s t i t u t e  

2 9 0 0  P r o v i d e n c e  D r i v e  

A n c h o r a g e  A l a s k a  9 9 5 0 8  

T e l .  5 5 1 - 1 6 3 3

T O D D  R I S L E Y ,  P H . D .

D i r e c t o r

D i v i s i o n  of M e n t a l  H e a l t h  £ 

D e v e l o p m e n t a l  D i s a b i l i t i e s  

P . O .  3 c x  H - 0 4
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 6 2 0  

T e l . 4 6 5 - 3 3 7 0

T H E L M A  L A N G D O N  

A l a s k a  M e n t a l  H e a l t h  H o a r d  

2 3 5 3  C a p t a i n  C o c k  D r i v e  

A n c h o r a g e ,  A l a s k a  9 9 5 1 7  

T e l .  2 4 3 - 0 8 3 8

C A R E Y  E D N Z Y ,  PH.D., 

C H A I R P E R S O N  

C h i l d r e n ' s  U n i t  

C h a r t e r  N o r t h  H o s p i t a l  

2530 D e b a r r  R o a d  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

Tel. 2 5 8 - 7 5 7 5

I R V I N  R O T K R O C K , M . D  

A l a s k a  M e n t a l  H e a l t h  3 o a r d  

1919 l a t h r c p  St., D r a w e r  30 
F a i r b a n k s ,  A l a s k a  9 9 7 0 1
nr» -  I - . *44 5 2 - 1 7 3 9

I R E N E  HOLTHA.US 
C h a r t e r  N o r t h  H o s p i t a l  

2530 D e b a r r  R o a d  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

Tel. 2 5 8 - 7 5 7 5

lUO5 "G" S t r e e t ,  S u i t e  206

A n c h o r a g e , A l a s k a  9 9 5 0 1

r  -  i a .m  . r. w - r.— i
i v - c i c s i  D i r e c t o r  

A l a s k a  P s y c h i a t r i c  Inst. 

3/39 - 12/39

T A S K  FORCE R E P O R T
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VICKI MALONE 
204 E, Fifteenth Avenue 
Anchorage, Alaska 99501 
Tel. 277-8485

CINDY STROUT
Advocacy Services of Alaska 
7/89 - 9/90

ANDREA SCHMCOK 
Mental Health Consumers 
3/89 - 10/89

CARLA GROSCH
Advocacy Services of Alaska 
3/89 - 10/89

C  T 1A T E M E N T  OF P U R P O S E

The Task Force has formulated a policy on the use of 
psychoactive medications for civilly committed psychiatric 
patients who withole informed ccr.ssr.z to such medication. 
The Task Force has attempted to create a-procedure which 
maximizes patient dignity and autonomy, and recognizes* the 
significant liberty interests involved. It is the Task 
Forces' hope that the procedures and philosophies embodied 
in these policies encourage and support sound medical 
practice, and provide a framework for valuing the personal 
autonomy of the patient in often difficult circumstances.

P O L I C I E S  A N D  P R O C E D U R E S

I. T H E  R I G H T  T O  W I T H H O L D  C O N S E N T

It is the Task Forces opinion that civilly committed 
patients not adjudicated incapacitated to make decisions 
regarding mental health treatment; have the right to give or 
w i t h h o l d  consent to the administration of psychoactive 
medications in non-emergency situations.

"Emergency" means an impending or crisis situation which 
creates circumstances demanding immediate action for 
preservation of life or prevention of significant physical 
harm to the person or others as determined by a licensed 
ph y s i c i a n  or a registered nurse.

This is the procedure to be followed in an emergency when a 
person is refusing m.edicatior.s:

A. Medication may be administered if ordered in
advance by a licensed physician. Such an order 
may be written, verbal, or telephonic. Emergency 
medications orders may include a "now" or "stat" 
cose plus p.r.n. (or "as necessary") coses.
P.r.n. medications orders must specify the
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1 0 5 0 0  O l d  E a g l e  R i v e r  R o a d  

E a g l e  R i v e r ,  A l a s k a  9 9 5 7 7  

A p r i l  22, 1 9 9 2

S e n a t o r  R i c k  H a l f o r d  
C h a i r m a n ,  J u d i c i a r y  C o m m i t t e e  

P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: S B  1 5 3  " A n  A c t  r e l a t i n g  t o  m e n t a l  h e a l t h "

D e a r  S e n a t o r  H a l f o r d :

I w o u l d  l i k e  t o  a d d  m y  v o i c e  t o  t h o s e  s u p p o r t i n g  

S B  153.

T h i s  b i l l  c l a r i f i e s  t h e  a m b i g u i t i e s  o f  a d m i n i s t e r i n g  

p s y c h o t r o p i c  m e d i c a t i o n  \/j b o t h  e m e r g e n c y  a n d  n o n - e m e r g e n c y  

s i t u a t i o n s .  I t  a l l o w s  m e n t a l  h e a l t h  p r o f e s s i o n a l s  t o  u s e  

t h e i r  b e s t  m e d i c a l  j u d g e m e n t  i n  r e n d e r i n g  p a t i e n t  c a r e  
w i t h o u t  u n d u e  c o n s t r i c t i o n s .  S B  1 5 3  a l s o  m a n a g e s  t o  r e m a i n  

c o n s c i o u s  o f  p a t i e n t s7 d e s i r e s ,  w h i l e  p r o v i d i n g  a n  a v e n u e  

f o r  p r o t e c t i o n  a g a i n s t  s e l f  w h e n  n e c e s s a r y .

S B  1 5 3  i s  a c a r e f u l l y  t h o u g h t  t h r o u g h  p i e c e  o f  
l e g i s l a t i o n .  I t s  p a s s i n g  w i l l  b e  a w e l c o m e  a d d i t i o n  t o  

e x i s t i n g  s t a t u t e s  o n  p a t i e n t s 7 r i g h t s .

S i n c e r e l y ,

M a r i l y n  M c K a y
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AP2s Woman wins lawsuit against state hospital
| Continued from Page B-1 [

w o u l d  110?  taking her lithi­
u m  3 n d  deteriorate Into a n  
acute psychotic state, accord­
ing to court records. T h e  
1987 Incident that the jury 
e x e m l n e d  occurred during 
he r  sixth admission to API. 
A t  the time, A P I  stall k n e w  
that the d r u g  they gave her, 
an antipsychotic called Na- 
vane, caused her lo h a v e  
muscle spasms, including fa­
cial twitching a n d  involun- 
tory limb o n d  trunk m o v e ­
ments.

A t  icsuo w a s  whether A P I  
ever tried to persuade N o v ­
ell! to voluntarily resume 
her lithium doses or. In­
stead, caused p e r m a n e n t  In­
jury by forcibly injecting 
her with a d r u g  that she b a d  
good reason to refuie.

A P I  Director Dr. N o r ­
w o o d  K n l g h t - R I c h a r d s o n  
said M o n d a y  that h e  w a s  not 
surprised b y  the verdict.

" A  lot of the Issues 
around this (forced m e d i c a­

tion) are very, very difficult 
to u n d e r s t a n d , "  KniEht- 
Rlcbardsoo said.

T h e  choice facing bis 
staff, h e  said, w a s  to leave 
Novelli In a deteriorating 
psychotic state, which, ac­
cording to the court record 
Included wrilhiog o n  the 
floor a n d  Inappropriate sex­
ual touching of other pa­
tients, or to bring her out cf 
the psychosis an d  risk w h a t  
they believed w o u l d  be t e m­
porary side effects.

A P I  staff claimed Novelli 
w a s  offered lithium Erst and 
refused it. but there w a s  no 
note to that elfect In ony 
hospltol record. Knlglu- 
Richardton agreed.

Laurel Peterson, Novelli’s 
attorney, said n o  such erfort 
w a s  m a d e .

T h e  hospital did. not Bsk 
Novelll’s family or friends 
to help p e n n e d e  her to re­
s u m e  taking h e r  lithium, I.e 
said, a n d  they ignored ape- 
cific warnings from her pri­
vate psychiatrist not to use

a n  anti-psychotic.
A P t  staff rushed to use an 

anti-psychotic. P e t e r s o n  
said, because It's the easiest 
w a y  "(o control a  patient 
going through a psychotic 
episode" S u c h  drugs " k n o c k  
y o u  c n  y o u r  butt .. m a k e  
yo u  m u t e  a n d  catatonic,” he 
said.

Five years, ofter being 
force-medicated, N o v e l U ’s 
twitching s y m p t o m s  remain, 
a n d  she need* six pnln-kRl- 
ers a day, h e  said.

■Jurors a w a r d e d  h e r  
S25.000 for medical expenses 
a n d  S200.000 for suffering 
a nd disfigurement. Novdli'i 
Illness m a l e s  her largely u n­
employable. so jurors did 
not compensate her for lost 
wages.

T h e  state Is currently lh« 
defendant In another iawra’ ̂ 
over forced medication, a 
class action brought b y  A d ­
vocacy Services c f  Al&s'-.i o q  
behalf of all such paUosts. 
Jeff Jeisc, a n  attoi-.-ey for 
the agency, said the suit Is

o o hold while a  task force; 
tries to deal with the issue- 
through legislation. A  hear­
ing Is scheduled today at 
8:S0 ami.

Proposed reform* w o u l d  
require that the magistrate 
w h o  normally hold,- c o m m i t - ; 
m o o t  hearings at A P I  decide ‘ 
If forcing a  patfoftl to t a k e  a . 
drug is in the patient's best 
Interest. T h e  eel purpose of 
the reforms Is tc force A P I  
to cpend xr jro lime trying to 
get pali'-iits “lo b u y  into 
their tr atroent,” Jesse said. 
“W e  d e n t  w a n t  to bur d e n  • 
the s/stem with unnecessaryhcc -j jumping."

fhe judge will almost al- 
•.ayj uphold the Institution, 
h e  predicted, b u t  doctors 
w h o  k n o w  they might h a v e  
to explain tbeir decision to 
an impartial outsider will 
m a k e  m o r e  considered Judg­
ments. " T h e y  act too quickly 
If thare aren’t rules m a k i n g  
t h e m  m o r e  accountable for 
w b a l  happens.”
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J u d i c i a r y  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  N O .  154

. * • 
" A n  A c t  r e l a t i n g  t c  l i a b i l i t y  f o r  e n v i r o n m e n t a l  d a m a g e  a n d  t o  l i e n s

a r i s i n g ,  f r o m  e n v i r o n m e n t a l  d a m a g e . "
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BILL N O .  CSSB 154 (Res)

Raviaion D a t a :    Dapartmant Affected: En v i r o n m e n t a l  C o n s e r v a t i o n

Title: Le n d e r  l i a b i l i t y  lor e n v i r o n m e n talflRH; Spill P r e v e n t i o n  and R es ponse_________

FISCAL N O T E

S T A T E  O F  A L A S K A

1 9 9 2  L E G I S L A T I V E  S E S S I O N

damage
Component:

C o n t a m i n a t e d  Sites

Sponsor: Rodey

Requestor: Rodey

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dolars)

C O M P O N E N T  SERIAL NO.

O P E R A T I N G FY 93 FY 94 FY 95 FY 96 FY 97 FY 98 |

P E R S O N A L  SERVICES 0.0 0.0 0.0 0.0 0.0 0.0

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S -

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 1 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

F U N D I N G :  (Thousands of Doffars)

G E N E R A L  F U N D 0.0 0.0 0.0 0.0 0.0 0.0

F E D ERAL F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0

PART-TIME

T E M P O R A R Y

Estimate o* current year impact: None

ANALYSIS: (Attach a separate pogo if necessary.)

If SB 154 is e n a c t e d  into law, the n u m b e r  of c o n t a m i n a t e d  sites for w h i c h  the S t a te  

w o u l d  b e c o m e  r e s p o n s i b l e  for c l e a n i n g  up w o u l d  be e x p e c t e d  to increase. Also, the 

l i m i t a t i o n  on cost r e c o v e r y  to that p r o p e r t y  w h i c h  w a s  subject to the c l e a n u p  w o u l d  be 

e x p e c t e d  to s e v e r e l y  limit D E C 's  a b i l i t y  to cost recover. However, e s t i m a t i n g  the fis
impacts hi iliuiie expectations Is not possible

Prepared By: Jan ic e  Adair_________

Division: C o m m i s s i o n e r ' s  Of f i c e

da

Approved by Commissioner: 

Agency:

OU U T  .........    I T

. E n v i r o n m e n t a l  C o n s e N i i t i

6  r .

Phono:

Dato: Janu a r y 26, 1992

JU Q -
lon Date: J an u a r y  27, 1QQ2

D m triburxan (by L

FUv 10/7/91

Fiscal Note

innr l . ,  h Im p a c t* !  A g a r ic  y d * *  I.
P»g« ol



S e c t i o n  1 o f  S B  1 5 4  w a s  a m e n d e d  b y  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  
t o  d e f i n e  o w n e r  a n d  o p e r a t o r  a s  a n y o n e  h o l d i n g  a s e c u r i t y  inter* st 
i n  a p r o p e r t y  a s  o p p o s e d  t o  o n l y  f i n a n c i a l  i n s t i t u t i o n .

S e c t i o n  2 w a s  a m e n d e d  t o  l i m i t  t h e  p r o p e r t y  o f  a p e r s o n  t h a t  t h e  
s t a t e  c a n  f i l e  a l i e n  a g a i n s t .  T h e  p r o p e r t y  is l i m i t e d  t o  p r o p e r t y  
t h a t  w a s  s u b j e c t  t o  t h e  s t a t e ' s  r e s p o n s e ,  c o n t a i n m e n t ,  r e m o v a l  o r  
r e m e d i a l  a c t i o n .  A n d  i t  a l s o  l i m i t s  t h e  l i e n  a n d  t h e  p e r s o n ' s  
l i a b i l i t y  t o  t h e  d i f f e r e n c e  b e t w e e n  t h e  v a l u e  o f  t h e  p r o p e r t y  
b e f o r e  a n d  a f t e r  t h e  s t a t e ' s  a c t i o n .  A d d i t i o n a l l y ,  t h e  s t a t e ' s  
l i e n  c a n n o t  p r e e m p t  e s t a b l i s h e d  r i g h t s  o f  l i e n s  a l r e a d y  i n  p l a c e .



Patrick M. Roiicy
Senator

g>tate legiflfature l i n e .  St., Suite 510 
Ancliomije, Alaska 'W50I 

(<707)561/618

During Ni'sttuii’
P.O. Ik ix V 

Juneau, Alaska <W8II 
(<;07)'|65-I7‘)1

S e n a t e

M E M O R A N D U M

D A T E :

TO:

F R O M : 

S U B J :

J a n u a r y  17, 19 9 2

S e n a t o r  R i c k  H a l f o r d ,  C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e .

S e n a t o r  P a t r i c k  M. R o d e y  

R e q u e s t  f o r  h e a r i n g  o n  C S S B  154 (RES)

I r e s p e c t f u l l y  r e q u e s t  t h a t  C S S B  154 (RES) b e  s c h e d u l e d  in 
t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  T h e  b i l l  s e e k s  t o  l i m i t  
t h e  l i a b i l i t y  o f  f i n a n c i a l  i n s t i t u t i o n s  a n d  f i d u c i a r i e s  as 
i n n o c e n t  t h i r d  p a r t i e s  in c a s e s  o f  e n v i r o n m e n t a l  c o n t a m i n ­
a t i o n .  C u r r e n t l y ,  l e n d i n g  i n s t i t u t i o n s  w h i c h  f o r e c l o s e  o n  
p r o p e r t y  t h a t  is c o n t a m i n a t e d  a r e  l i a b l e  f o r  t h e  c o s t  o f  
c l e a n - u p ,  e v e n  i f  t h e y  in n o  w a y  c a u s e d  o r  c o n t r i b u t e d  t o  
t h e  c o n t a m i n a t i o n .

L i k e w i s e ,  t h e  t r u s t  d i v i s i o n s  o f  b a n k i n g  i n s t i t u t i o n s  s h o u l d  
n o t  b e  r e q u i r e d  t o  p a y  f o r  a c. e a n - u p  o f  p r o p e r t y  w h i c h  it 
m e r e l y  h o l d s  i n  t r u s t  f o r  b e n e f i c i a r i e s  o f  e s t a t e s  a n d  t r u s t  
f u n d s .  U n d e r  p r e s e n t  law, t h i s  is t h e  c a s e .

T o  s u m m a r i z e ,  t h i s  b i l l  d o e s  t h e  f o l l o w i n g :

S E C T I O N  1:

S E C T I O N  2:

R e f e r e n c e s  a n e w  s e c t i o n ,  A S  4 6 . 0 3 . 8 2 5 ,  w h i c h  d e ­
f i n e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  f i n a n c i a l  
i n s t i t u t i o n s  a r e  e x e m p t e d  f r o m  l i a b i l i t y .

A d d s  t h a t  n e w  s e c t i o n ,  a n d  s t i p u l a t e s  e x e m p t i o n  
f r o m  l i a b i l i t y  f o r  d a m a g e s  o r  c o s t s  o f  c o n t a m i n ­
a t i o n  t h a t :

1) t h e  i n s t i t u t i o n  a c q u i r e s  t h r o u g h  f o r e c l o s u r e ;

2) t h e  i n s t i t u t i o n  h o l d s  a s  a l e s s o r  u n d e r  a 
c r e d i t  a g r e e m e n t ;



3) is s u b j e c t  t o  t h e  f i n a n c i a l  o v e r s i g h t  o f  t h e  
i n s t i t u t i o n  u n u e r  a c r e d i t  a g r e e m e n t ,  I F  t h e  
i n s t i t u t i o n  d o e s n ' t  e x e r c i s e  m a n a g e r i a l  c o n ­
t r o l  ;

4) t h e  i n s t i t u t i o n  a c q u i r e s  in a f i d u c i a r y  c a p a ­
ci t y .

T h i s  s e c t i o n  a l s o  p r o v i d e s  f o r  t h e  r e i m b u r s e m e n t  
t o  t h e  s t a t e  b y  t h e  i n s t i t u t i o n  f o r  a n y  c l e a n - u p  
a c t i v i t y ,  c o n s i d e r e d  a b e n e f i t ,  u p  t o  t h e  f a i r  
m a r k e t  v a l u e  o f  t h e  p r o p e r t y .

" F i n a n c i a l  i n s t i t u t i o n "  a s  d e f i n e d ,  m e a n s :  1)
a b a n k ,  c r e d i t  u n i o n ,  o r  s a v i n g s  a s s o c i a t i o n ,  if 
t h e  d e p o s i t s  a r e  i n s u r e d  b y  F D I C ,  o r  a n o t h e r  U . S .  
a g e n c y ,  o r  b y  a n  a g e n c y  o f  t h e  s t a t e ;  2) a t r u s t  
c o m p a n y  o w n e d  b y  a b a n k ,  o r  w h i c h  is s u b j e c t  t o  
r e g u l a t i o n  b y  t h e  U.S. C o n t r o l l e r  o f  t h e  C u r r e n c y .

S E C T I O N  3: L i m i t s  t h e  v a l u e  o f  t h e  s t a t e ' s  l i e n  t o  t h e  v a l u e
o f  t h e  a f f e c t e d  f a c i l i t y  o r  v e s s e l ,  a n d  n o t  " a l l  
p r o p e r t y "  (a n y  o t h e r  a s s e t s ) .

S E C T I O N  4: A d d s  a n e w  s e c t i o n  w h i c h  p r o t e c t s  l i e n h o l d e r s  w h o
h a v e  p e r f e c t e d  t h e i r  l i e n s  p r i o r  t o  t h e  i m p o s i t i o n  
o f  s t a t e  l i e n s .

S E C T I O N  5: R e p e a l s  t h e  p r o v i s i o n  f o r  t h o s e  w i t h  o w n e r s h i p  i n­
t e r e s t ,  t o  b r i n g  a c t i o n  f o r  r e l e a s e  o f  t h a t  p o r ­
t i o n  o f  t h e  l i e n  c o n s i s t e n t  w i t h  t h e i r  o w n e r s h i p  
i n t e r e s t .

S E C T I O N  6: P r o v i d e s  f o r  p r o t e c t i o n  f r o m  l i a b i l i t y  o n  p r o p e r t y
i n  s i t u a t i o n s  r e f e r e n c e d  in s e c t i o n  2, 1 - 4 ,  
a b o v e .

I w o u l d  a p p r e c i a t e  a h e a r i n g  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r ­
t u n i t y .  S u p p o r t  m a t e r i a l  w i l l  b e  f o r t h c o m i n g .  P l e a s e  c o n ­
t a c t  T i m  B e n i n t e n d i  o f  m y  s t a f f  w i t h  a n y  q u e s t i o n s .

P M R / t b / m e m o 0 0 4



Patrick M. Rod«ry $ l a £ f c a
Senator

S e n a t e

S P O N S O R  S U M M A R Y  

S e n a t e  B i l l  154

C S S B  154 (RES) r e l a t e s  t o  t h e  s t r i c t  l i a b i l i t y  p r o v i s i o n s  e n ­
a c t e d  i n t o  t h e  s t a t e ' s  e n v i r o n m e n t a l  l a w s  in t h e  s p r i n g  o f  
1939. T h e  b i l l  w h i c h  t h e  s t a t e  l e g i s l a t u r e  e n a c t e d  t h e n ,  H B  
68, w a s  p a t t e r n e d  a f t e r  t h e  s t r i c t  l i a b i l i t y  p r o v i s i o n s  o f  t h e  
C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n  a n d  L i a b i l ­
ity  A c t  ( C E R C L A ) , t h e  l a w  t h a t  e s t a b l i s h e d  t h e  S U P E R F U N D .

J u s t  a s  t h e  C o n g r e s s  a n d  E P A  a r e  n o w  r e - t h i n k i n g  w h e t h e r  t h e  
s t r i c t  l i a b i l i t y  p r o v i s i o n s  o f  f e d e r a l  l a w  s h o u l d  b e  a p p l i e d  
t o  t h e  l e n d i n g  i n d u s t r y ,  s o  s h o u l d  t h e  s t a t e  b e  l o o k i n g  a t  t h e  
i m p a c t  u p o n  l o c a l  l e n d e r s  a n d  f i d u c i a r y  a g e n t s ,  a n d  t h e  a v a i l ­
a b i l i t y  o f  c r e d i t  i n  A l a s k a .

T h e  b i l l  s e e k s  t o  l i m i t ,  n o t  e l i m i n a t e ,  t h e  s t r i c t  l i a b i l i t y  
o f  f i n a n c i a l  i n s t i t u t i o n s  a n d  f i d u c i a r i e s  a s  i n n o c e n t  t h i r d  
p a r t i e s  i n  c a s e s  o f  e n v i r o n m e n t a l  c o n t a m i n a t i o n .  C u r r e n t l y ,  
l e n d i n g  i n s  e.itutions w h i c h  f o r e c l o s e  o n  p r o p e r t y  t h a t  is c o n ­
t a m i n a t e d  a r e  s t r i c t l y  l i a b l e  f o r  t h e  c o s t  o f  c l e a n - u p ,  e v e n  
if t h e y  in n o  w a y  c a u s e d  o r  c o n t r i b u t e d  t o  t h e  c o n t a m i n a t i o n .

L i k e w i s e ,  t h e  t r u s t  d i v i s i o n s  o f  b a n k i n g  i n s t i t u t i o n s  s h o u l d  
n o t  b e  r e q u i r e d  t o  p a y  f o r  a c l e a n - u p  o f  p r o p e r t y  w h i c h  it 
m e r e l y  h o l d s  i n  t r u s t  f o r  b e n e f i c i a r i e s  o f  e s t a t e s  a n d  t r u s t  
f u n d s .  U n d e r  p r e s e n t  la w ,  t h i s  is t h e  c a s e .

C S S B  154 (RES) d e a l s  w i t h  s t r i c t  l i a b i l i t y  u n d e r  A S 4 6 . 0 3 . 8 2 2  
( a ) , a n d  d o e s  n o t  e f f e c t  l i a b i l i t y  f o r  n e g l i g e n c e .  T o  s u m ­
m a r i z e ,  t h e  b i l l  d o e s  t h e  f o l ] o w i n g :

S E C T I O N  1: R e f e r e n c e s  a n e w  s e c t i o n ,  A S  4 6 . 0 3 . 8 2 5 ,  w h i c h  d e ­
f i n e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  f i n a n c i a l  
i n s t i t u t i o n s  a r e  e x e m p t e d  f r o m  s t r i c t  l i a b i l i t y .

S t a t e  legislature 3111 C. S t., Suite 510 
Anchorage, Alaska 99503 

(907)561-7618

During Session: 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-3793



S E C T I O N  2: A d d s  t h a t  t h e  n e w  s e c t i o n ,  a n d  s t i p u l a t e s  e x e m p t ­
ion  f r o m  s t r i c t  l i a b i l i t y  f o r  d a m a g e s  o r  c o s t s  o f  

c o n t a m i n a t i o n  t h a t :

1) t h e  i n s t i t u t i o n  a c q u i r e s  t h r o u g h  f o r e c l o s u r e ;

2) t h e  i n s t i t u t i o n  h o l d s  a s  a l e s s o r  u n d e r  a 
c r e d i t  a g r e e m e n t ;

3) is s u b j e c t  t o  t h e  f i n a n c i a l  o v e r s i g h t  o f  t h e  
i n s t i t u t i o n  u n d e r  a c r e d i t  a g r e e m e n t ,  I F  t h e  
i n s t i t u t i o n  d o e s n ' t  e x e r c i s e  m a n a g e r i a l  c o n ­
t r o l  ;

4) t h e  i n s t i t u t i o n  a c q u i r e s  in a f i d u c i a r y  c a p a ­
city.

S E C T I O N  3:

S E C T I O N  4:

S E C T I O N  5:

S E C T I O N  6:

L i m i t s  t h e  v a l u e  o f  t h e  s t a t e ' s  l i e n  t o  t h e  v a l u e  
o f  t h e  a f f e c t e d  f a c i l i t y  o r  v e s s e l ,  a n d  n o t  " a l l  
p r o p e r t y "  (any o t h e r  a s s e t s ) .

A d d s  a n e w  s e c t i o n  w h i c h  p r o t e c t s  l i e n h o l d e r s  w h o  
h a v e  p e r f e c t e d  t h e i r  l i e n s  p r i o r  t o  t h e  i m p o s i t i o n  
o f  s t a t e  l i e n s .

R e p e a l s  t h e  p r o v i s i o n  f o r  t h o s e  w i t h  o w n e r s h i p  i n­

t e r e s t ,  t o  b r i n g  a c t i o n  f o r  r e l e a s e  o f  t h a t  p o r ­
t i o n  o f  t h e  l i e n  c o n s i s t e n t  w i t h  t h e i r  o w n e r s h i p  

i n t e r e s t .

M a k e s  it c l e a r  t h a t  t h e  e x e m p t i o n  f r o m  s t r i c t  l i a ­
b i l i t y  a p p l i e s  t o  c o n t a m i n a t i o n  r e l e a s e s  o r  
t h r e a t e n e d  r e l e a s e s  o c c u r i n g  a f t e r  t h e  e f f e c t i v e  
d a t e  o f  t h e  act, e v e n  if t h e  p r o p e r t y  w a s  a c q u i r e d  
o r  h e l d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  act.

C S S B  154 (RES) is i n t e n d e d ,  in p a rt, t o  a v o i d  s e v e r e l y  r e­
s t r i c t i n g  a c c e s s  t o  c r e d i t  in t h e  A l a s k a n  e c o n o m y .  O t h e r  p o ­
t e n t i a l  f o r  a d v e r s e  e c o n o m i c  i m p a c t  e x i s t s  w h i c h  t h i s  b i l l  is 
d e s i g n e d  t o  a d d r e s s .
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. l!ox Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
PAX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

MaiI Stop 3101

M E M O R A N D U M January 22, 1992

SUBJECT : Sectional summary o f CSSB 154(Resources)
TO : Senator Pat Rodey 

Attn: Tim
FR O M : Theresa L. 

Legislative Counsel

Y ou  have requested a sectional summary o f  the above described bill. As a 
pre lim inary matter, note that a sectional summary o f  a bill should not be considered 
an authoritative interpretation o f the bill and the bill itself is the best statement o f  
its contents.
Section 1. This section amends AS 46.03.822, the section that creates strict liability 
fo r  releases (and threatened releases) o f  hazardous substances. The amendment 
makes AS 46 .03 .822 subject to the new section (created in bill sec. 2 ) that exempts 
certain financial institutions from  strict liability with regard to certain property.
Section 2. This section exempts certain qualifying financial institutions from  the strict 
liability provisions o f  AS 46.03.822 - 46.03.828. Subsection (a ) contains the exemption 
and ties the exemption to certain listed types o f facilities and vessels held by the 
institution. These types o f  property include property acquired through foreclosure. 
Subsection (b ) creates an exception to the exemption and allows the state to require 
the institution to reimburse the state fo r certain benefits received by the institution 
resulting from  state response, containment, removal, o r remedial action. Limits the 
reimbursement to the fa ir market value o f  the facility o r vessel involved. Subsection 
(c ) describes the financial institutions that qualify fo r the exemption.
Section 3. This section amends the section that gives the state a lien fo r its costs o f 
response, containment, removal, o r remedial action. The amendment limits the 
property against which the state has a lien to a facility o r vessel that is owned by the 
liable person and that is subject to the action.
Section 4. This section makes the state’s lien subject to the rights o f certain parties 
i f  the parties' interests were perfected before notice o f  the state’s lien was recorded.



Gives the parties the same protections against the state’s lien that they have under 
state law against judgment liens that arise out o f  unsecured obligations and that arise 
at the same time notice o f the state’s lien was filed.
Section 5. This section repeals AS 46.08 .075(e). That subsection authorizes a person 
with an ownership interest in property against which a state lien is recorded under 
AS 46.08.075 to ask a court to release the lien, and gives the court guidelines fo r 
releasing the lien.
Section 6. This section states that facilities and \essels are covered by proposed sec.
46.03.825 (b ill sec. 2 ) even if they were acquired o r held by, o r subject to the financial 
contro l o r financial oversight of, a financial institution before the effective date o f  the 
Act.
I f  I may be o f  fu rther assistance, please advise.

Senator Pat Rodcy
January 22, 1992
Page 2

TLB :gc
92-046.glc



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASXA

I’.O. llox Y, Jiuieau, Alaska WN1J
(907) -105 3867 or -165-2450
I'AX (907) ■165-2029

Deliveries o; 2-10 Main Street
Court Plaza, Room 500

Mail Stop .1101

M E M O  R A N I )  U M M ;iy  I, 1991

SUBJECT : Sectional summary o f  CSSB J54($to$ 
(W o rk  O rder No. 7-LS0716\G , 4-23-91)

TO : Senator Pat Rodey 
Attn: Tim

FRO M : Theresa L. Bannister 
Legislative Counsel

i h

You  have requested a sectional summary o f the above described bill. As a 
pre lim inary matter, note that a sectional summary o f a bill should not be considered 
an authoritative interpretation o f  the bill and the bill itse lf is the best statement o f  
its contents.
Section 1. This section amends AS 46.03.822, the section that creates strict liability 
fo r releases (and threatened releases) o f  hazardous substances. The amendment 
makes AS 46 .03 .822 subject to the new section (created in bill sec. 2 ) that exempts 
certain financial institutions from  strict liability with regard to certain property.
Section 2. This section exempts certain qualifying financial institutions from  the strict 
liability provisions o f AS 46.03.822 - 46.03.828. Subsection (a ) contains the exemption 
and ties the exemption to certain listed types o f facilities and vessels held by the 
institution. These types o f property include property acquired through foreclosure. 
Subsection (b ) creates an exception to the exemption and allows the state to require 
the institution to reimburse the state fo r certain benefits received by the institution 
resulting from  state response, containment, removal, o r remedial action. Limits the 
reimbursement to the fa ir market value o f  the facility o r vessel involved. Subsection 
(c ) describes the financial institutions that qualify fo r the exemption.
Section 3. This section amends the section that gives the state a lien fo r its costs o f 
response, containment, removal, o r remedial action. The amendment limits the 
property against which the state has a lien to a facility o r vessel that is owned by the 
liable person and that is subject to the action.



Senator Pat Rodey
May 1, 1991
Page 2

Section 4. This section makes the state’s lien subject to the rights o f certain parties 
i f  the parties’ interests were perfected before notice o f  the state’s lien was recorded. 
Gives the parties the same protections against the state’s lien that they have under 
state law against judgment liens that arise out o f unsecured obligations and that arise 
at the same time notice o f the state’s lien was filed.
Section 5. This section repeals AS 46 .08 .075(e ). That subsection authorizes a person 
with an ownership interest in property against which a state lien is recorded under 
AS 46.08.075 to ask a court to release the lien, and gives the court guidelines fo r 
releasing the lien.
Section 6. This section states that facilities and vessels are covered by proposed sec.
46.03.825 (b ill sec. 2 ) even if they were acquired o r held by, o r subject to the financial 
contro l o r financial oversight of, a financial institution before the effective date o f  the 
Act.
I f  I may be o f  fu rthe r assistance, please advise.
TLB :p l:gc
91-326.p lm
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D a t e  o f  5 - D a y  N o t i c e :  "frlV'\V<\
(in a c c o r d a n c e  w i t h  U n i f o r m R u l e  23)

D A T E  T U R N E D  
I N T O  O F F I C E

R e s o u r c e s C o m m i t t e e  c o n s i d e r e d SB 154

L i a b i l i t y  f o r  e n v i r o n m e n t a l  d a m a g e  a n d  t o  l i e n s  a r i s i n g  f r o m  e n v i r o n m e n t a l  

d a m a g e .

a n d  r e c o m m e n d e d ^ 5

r e p l a c e  w i t h  __________  C S

[ ] a t t a c h e d  a m e n d m e n t ( s )
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s a m e  t i t l e  
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[ ] a p p r o p r i a t i o n - n o  f i s c a l  n o t e
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f v r z e r o  f i s c a l  n o t e ( s )
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D e p t / D a t e

[ ] G o v e r n o r ' s  b i l l  w / f i s c a l  n o t e  

O T H E R  R E C O M M E N D A T I O N S :



W O R K  D R A F T W O R K  D R A F T W O R K  D R A F T

7-LS0716W
Bannister

2/27/92

/

CS FO R  SENATE B IL L  NO. 154 ( )
IN  THE LEG ISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEG ISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR RODEY

A BELL 
FO R  AN ACT EN T ITLED

1 "A n  Act re la ting to the liability o f financial institutions arising out o f an unpermitted
2 release o f  a hazardous substance o r the substantial threat o f  an unpermitted release o f
3 a hazardous substance, and to liens on the property o f financial institutions resulting from
4 an oil o r hazardous substance spill o r the threat o f an oil o r  hazardous substance sp ill."

5 BE  n r  EN A CTED  B Y  TH E  LE G ISLA T U R E  OF TH E  STATE OF ALASKA :
6 * Section 1. AS 46.03.826 is amended by adding new paragraphs to read:
7 (16 ) ''financial institution" means
8 (A ) a bank, credit union, or savings association i f  the deposits o f  the bank,
9 credit union, or savings association are insured in whole or in part by the Federal Deposit

10 Insurance Corporation, by another agency o f the United States, or by an agency o f  the
11 state;
12 (B ) a trust company that is owned in whole or in pan by a bank or that
13 is subject to regulation by the United States Comptroller o f the Currency;
14 (17 ) "indicia o f ownership" means, with regard to financial institutions, evidence



1 o f interests held by the financial institution in real or personal property as security fo r a loan or
2 other obligation, including fu ll title to real or personal property acquired through foreclosure or
3 an equivalent procedure, and including a mortgage, deed o f trust, assignment, lien, pledge, or

t4 other right to or other form  o f encumbrance against property that is recognized under applicable
5 law as establishing a bona fide security interest;
6 (18 ) "participating in the management o f a vessel o r facility" means with regard
7 to financial institutions the actual participation in the management or operational affairs by the
8 financial institution that is the holder o f the security interest; in this paragraph, "participating in
9 the management o f  a vessel or facility"

10 (A ) includes exercising
11 (i) decision-making control over the borrower’ s environmental
12 compliance, to the degree that the financial institution that is the security holder
13 has undertaken responsibility fo r the borrower’ s actions that result in a release o r
14 threatened release;
15 (ii) management level control encompassing the borrower’ s
16 environmental compliance responsibilities comparable to that o f a manager o f  the
17 borrower’ s enterprise;
18 (B ) does not include
19 (i) the mere capacity or ability to influence, o r the unexercised
20 right to control, facility operations;
21 (ii) undertaking or requiring an environmental audit o r inspection;
22 (iii) imposing a requirement that the borrower clean up the vessel
23 or facility before o r during the term o f the security interest;
24 (iv ) imposing a requirement o f assurance that the vessel or facility
25 remains or is maintained in compliance with all applicable local, state, and federal
26 laws and regulations for the life  o f the loan o r security interest; or
27 (v) periodic or regular monitoring o f the borrower’ s business or
28 financial condition, loan workouts, or other actions that are reasonably necessary
29 fo r the security holder to adequately maintain the security interest;
30 (19) "primarily to protect a security interest" means, with regard to financial
31 institutions, that the indicia o f ov/nership in the vessel or facility' are held for the purpose o f

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

CSSB I54( )
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securing payment or performance o f  a financial obligation, including a mortgage, installment sale, 
trust receipt transaction, assignment, or other financing arrangement; with regard to financial 
institutions, "primarily to protect a security interest" does not include an ownership interest in 
property held fo r investment purposes, or fo r purposes other than as protection o f a security 
interest

* Sec. 2. AS 46.08.075 is amended by adding new subsections to read:
( f )  Notwithstanding (a) o f  this section, i f  the property subject to the response, 

containment removal, or remedial action by the state is owned by a financial institution that is 
not an owner o r operator under AS 46 .03 .826 (8 )(B ), the state may file a lien against only that 
property that was subject to the state's response, containment, removal, or remedial action. The 
lien and the financial institution’ s obligation to the state fo r die state’ s costs o f  response, 
containment, removal, and remedial action are satisfied by the payment o f the net gain, i f  any, 
in die fa ir market value o f the property that has resulted direcdy from the state’ s response, 
containment, removal, o r remedial action and that is realized by the financial institution at the 
time o f  sale.

(g) The lien imposed by (f) o f tiiis section is subject to the rights o f a purchaser, holder 
o f  a security interest, o r judgment lien creditor i f  the interest o f the purchaser, holder, or creditor 
is perfected under applicable law before notice o f  the lien imposed by ( f) o f  this section is filed 
in the appropriate recorder’ s office under (b) o f tins section. The purchaser, holder o f a security 
interest, o r judgment lien creditor shall be afforded the same protections against the lien imposed 
by (f) o f  this section as are afforded under state law to a purchaser, holder o f a security interest, 
o r judgment lien creditor against a judgment lien that arises out o f an unsecured obligation and 
that arises at the same time the notice o f the lien created under (f) o f this section is filed.

(h ) In this section, "financial institution" has the meaning given in AS 46.03.826.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s

P O S I T I O N  

P A P E R

B ILL  N O : SB 154  C 7 "
T ITLE : L iab ility  fo r  E n v ironm en ta l DATE : F eb rua ry  24, 1992

D am ag e /L ien s

A PPR O V E D :

C om m ittee Substitute fo r  Senate B ill 1541 (as in troduced  by Senato r R od ey  in  Senate 
Jud ic iary C om m ittee on  January 30 , 1992) w ou ld  lim it the lia b ility  fo r  
en v ironm en ta l c leanup costs that m igh t be incu rred  b y  lende rs w ith  security 
interests in  con tam inated  p ro p e rty  unde r d ie p resen t strict lia b ility  fo r  h aza rd ou s  
re lease law . D O T& PF  has n um e rou s circumstances w he re  this b i l l c ou ld  increase 
o u r lia b ility  as a p o ten tia lly  responsib le  p a rty  and  thus expose the state genera l and 
a irp o rt revenue fun d s to expensive c la im s.
These exposu res consist o f  the fo llow in g  types o f  circumstances:

• O n  lands leased to p riv a te  parties fo r business pu rposes w here the 
en te rp rise  incurs a m ortgage fo r  business d eve lopm en t costs and a re lease 
con tam inates the p ro p e rty  in  question .

• O n  rig h ts -o f-w ay  ad jacent to p riva te  lands d eve loped  w ith  b o rrow ed  funds 
w here a re lease contam inates across p ro p e rty  bounda ries .

• In  state h a rbo rs  w here  a vessel re leases con tam ination  in to  pub lic  w aters 
a n d /o r  tide lands.

1 While the Committee Substitute for this bill was not officially introduced at the previous 
committee meeting, it was clear from the committee's discussion on January 30,1992 that 
Senator Rodey would offer the CS when a quorum was present. Consequently, we have focused 
our comments on the work draft (7-LS0716NP Bannister 1/29/92) distributed at that meeting.

Fo r  Fu r t h e r  Inf o r ma t i o n  c o n t a c t  Kat y Mc Hu g h  at  465-3900.



B ILL  N O : SB 154
T ITLE : L iab ility  fo r  E n v ironm en ta l D am age /L ien s
DATE : Feb ru a ry  24, 1992
PAGE: 2

W h ile  concerned fo r  the increased financ ia l risk this b ill p laces on pub lic  fu n d s , we 
are fu l ly  cogn izan t o f the p rob lem s the current circum stances p lace on financ ia l 
lenders. U n d e r current law , i f  a le nd e r forecloses on  a p rop e rty  which secured a 
lo an , and that p rope rty  has been contam inated , the ir "deep pocket" can be fu l ly  
exposed  to w ha teve r c leanup costs m ay  arise regard less o f  an y  in vo lvem en t in the 
decisions o r actions which con tribu ted  to the p rob lem . Thus the lender's r is k  on  the 
lo an  m ay fa r exceed the actual lo an  am oun t.
W e  be lieve that re lie f fo r  the banking  and investment industry  needs to be balanced 
w ith  the added  ris k  such re lie f p laces on  other pub lic  and  p riva te  parlies . In  some 
cases the add itio n a l risk  is s im p ly  passed on  to the m un ic ipa l o r  state governm ents 
w ho m ay fo rec lo se  on the p rop e rty  fo r  unpaid  tax o r  lease paym ents. Thus it is 
im po rtan t tha t lim ited  lia b ility  o n ly  a p p ly  when lenders a re in fact "innocent" 
hav ing  ne ithe r partic ipated  in any decision lead ing  to the re lease n o r hav ing  fa iled  
to in fo rm  au tho ritie s  w hen they have know ledge o f  w rongd o ing  which has o r 
cou ld  re su lt in  a re lease.
W e w ou ld  endo rse  a b ill w hich con ta ined the fo llow in g  basic p rov is ions :

• B ank and  fin anc ia l in stitu tions cou ld  in voke  lim ited  lia b ility  (e ssen tia lly  
the rem a in ing  balance o f  the lo an ) when:
1) they do n o t partic ipate in  o r d irect the decisions, actions o r  inaction

which  caused the h aza rd ou s  re lease o r threatened re lease, and ;
2 ) they do n o t fa il to p rom p t ly  in fo rm  app rop ria te  au thorities when

they have kn ow ledge  o f  the borrow er's v io la t io n  o f  any and  a ll law s
gove rn ing  the use, storage, h and ling  and d isposa l o f  m ate ria ls  which 
can cause con tam ination  when re leased .

• O nce in voked , such lim ited  liab ility  w ou ld  requ ire  that they d ivest 
them se lves o f a l l fu rth e r p ro p e rty  rights in  the o rig in a l investm ent.

•  The b i l l sh ou ld  no t aftect righ ts and ob liga tions o f parties, inc lud ing  
fin anc ia l institu tions, u nd e r leases o r o the r contracts.

W e  do  n o t b e lieve  the language fo u n d  in  Section 2  (p .2 , lin e  29 ) adequate ly  protects 
o th e r parties. The le nd e r cou ld  ac tive ly  partic ipate in a decision which le ads to the 
re lease o r  th reatened  re lease in a s ing le  business m eeting. T hus w e be lieve the 
language in th is section sh ou ld  be changed by rem ov ing  the w o rd  "continua l": " . . . i f  
the institu tion  does not exercise actua l, and d irect-and -eon tinua l m anage ria l 
c o n t ro l. . ."
W e fu rth e r recom m end  that the le n d e r be he ld  stric tly  liab le  fo r  fa ilu re  to act on the 
know ledge  o f  any activ ity  that re la tes to  a release o r  threatened release. It is in the
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pub lic  interest to p reven t re leases, and i f  they occur to take tim e ly  action. U n d e r the 
cu rren t language o f  this b ill, it appears that lenders cou ld  receive im m un ity  even 
though they w ere  know ledgeab le  about im p rop e r actions o r  actual re leases, thus 
g rea tly  agg ravating  the p rob lem .
F in a lly , w e  be lieve  it im po rtan t that the construction  o f  th is statute n o t im p inge 
upon  the con trac tua l rig h t o f  parties. W e  w ou ld  recom m end that the b ill be 
am ended to m od ify  AS 46 .03 .828 as fo llow s :

Sec 46.03 .828 . O the r rights o f  action not affected. The p rov is ion s o f AS 
46 .03 .822 - AS 46 .03 .828 d o  n o t ab ridge o r  a lte r a righ t o f action o r  rem edy 
u nd e r a contract o r lease, ano the r statute, in equ ity , o r  at com m on law .

W e have n o t p repa red  a fisca l note fo r  th is b ill because the effects a re h ig h ly  
specu la tive  and inca lcu lab le . H ow eve r, i f  passed in  it's cu rren t fo rm  there w ou ld  
u nd oub ted ly  be som e greater fin anc ia l liab ility  to which the state becomes exposed 
and  this lia b ility  w ou ld  have the effect o f  causing the in v o lu n ta ry  expend itu re  o f 
state funds to an u n kn ow n  am oun t.
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S e n a t o r  P a t r i c k  R o d e y  
A l a s k a  S t a t e  s e n a t e  

P. O. B o x  Z (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  R o d e y :

I w a n t  t o  a s k  y o u  f o r  y o u r  s u p p o r t  o f  S e n a t e  B i l l  # 1 5 4  w h i c h  
d e a l s  w i t h  i s s u e s  o f  e n v i r o n m e n t a l  l i a b i l i t y  t o  l e n d e r s .  P a s s a g e  
of t h e  B i l l  w i l l  f a c i l i t a t e  s m a l l  b u s i n e s s  c o m m e r c e  in t h e  S t a t e  
o f  A l a s k a .

W e  a l l  w i s h  t o  l i v e  in a c l e a n  a n d  h e a l t h y  e n v i r o n m e n t ;  h o w e v e r ,  
w e  h a v e  b e c o m e  c o n c e r n e d  o v e r  a t t e m p t s  t o  h o l d  l e n d e r ’s l i a b l e  
f o r  t h e  c o s t  o f  c l e a n i n g  u p  a b o r r o w e r ' s  p r o p e r t y .

L e n d e r s  a l r e a d y  h a v e  a d e q u a t e  i n c e n t i v e s  t o  e n c o u r a g e  t h e i r  

b o r r o w e r s  t o  e n g a g e  in e n v i r o n m e n t a l l y  s a f e  p r a c t i c e s  b u t  l e n d e r s  
a r e  n o t  e q u i p p e d  t o  p o l i c e  t h e  e n v i r o n m e n t a l  a c t i v i t i e s  o f  t h e i r  
b o r r o w e r s .  I m p o s i t i o n  o f  u n l i m i t e d  l i a b i l i t y  o n  l e n d e r s  c a n  b e  
e x p e c t e d  t o  r e s t r i c t  c r e d i t  t o  a n y  b o r r o w e r s  w h e r e  t h e r e  is 
e n v i r o n m e n t a l  r i s k .  A r e d u c t i o n  in t h e  a v a i l a b i l i t y  o f  c r e d i t  
t h r e a t e n s  b u s i n e s s e s  a n d  t h e i r  a b i l i t y  t o  c o n t r i b u t e  t o  c l e a n u p  
of t h e  e n v i r o n m e n t  a n d  t h e r e b y  a l s o  f r u s t r a t e s  e n v i r o n m e n t a l  

i n t e r e s t s .

B a n k s  a r e  n o w  e x a m i n i n g  p r o p e r t y  c a r e f u l l y  b e f o r e  t h e y  f o r e c l o s e  
a n d  s o m e t i m e s  w a l k  a w a y  f r o m  t h e i r  c o l l a t e r a l  in o r d e r  t o  a v o i d  
l i a b i l i t y .  I h a v e  b e e n  d e s i g n a t e d  t h e  b a n k s '  " E n v i r o n m e n t a l  R i s k  

o f f i c e r " .  A s  s u c h ,  I r e v i e w  l o a n  r e q u e s t s  t o  a s s e s s  t h e  l e v e l  of 

r i s k  t o  t h e  b a n k .

I m p o s i n g  l i a b i l i t y  f o r  e n v i r o n m e n t a l  c l e a n u p  c o s t s  o n  l e n d e r s  is 
l i k e l y  t o  d o  l i t t l e  t o  p r e v e n t  p o l l u t i o n ,  b u t  m a y  i n t e r f e r e  w i t h  

t h e  a v a i l a b i l i t y  of c r e d i t  t o  e v e n  p r u d e n t  b u s i n e s s e s  t h a t  u s e  
h a z a r d o u s  s u b s t a n c e s  s u c h  a s  f i s h  p r o c e s s o r s ,  a l l  m a r i t i m e  
b u s i n e s s e s ,  t r u c k i n g ,  c a r  d e a l e r s h i p s ,  d r y  c l e a n e r s ,  a v i a t i o n  a n d  

s e r v i c e  s t a t i o n s  to n a m e  j u s t  a few.
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W e  r e c e n t l y  d e c l i n e d  c r e d i t  to a g i f t  s h o p  in V a l d e z ,  n o t  b e c a u s e  

t h e y  u s e d  h a z a r d o u s  s u b s t a n c e s ,  b u t  b e c a u s e  t h e y  w e r e  n e x t  d o o r  
t o  a s e r v i c e  s t a t i o n .  In r u r a l  A l a s k a  m o s t  c o m m u n i t i e s  r e l y  
e x c l u s i v e l y  o n  p e t r o l e u m  f o r  h e a t  a n d  t r a n s p o r t a t i o n  a n d  to 
o p e r a t e  a l l  f o r m s  o f  e q u i p m e n t  e s s e n t i a l  t o  t h e i r  l i v e l i h o o d s .  
E x i s t i n g  S t a t e  e n v i r o n m e n t a l  l a w s  w e r e  m o d e l e d  a f t e r  w h a t  o t h e r s  
h a v e  d o n e  in t h e  l o w e r  48 a n d  d o  n o t  c o n s i d e r  p r o b l e m s  u n i q u e  t o  
A l a s k a .

M e a n w h i l e ,  o t h e r  s t a t e s  c o n t i n u e  t o  p a s s  l e g i s l a t i o n  s i m i l a r  t o  
s e n a t e  B i l l  # 1 5 4 .  In 1 9 9 1  a l o n e  A r i z o n a ,  I l l i n o i s ,  I n d i a n a ,  
M a i n e ,  M a r y l a n d ,  M i n n e s o t a ,  M i s s o u r i ,  H a w a i i ,  N e b r a s k a ,  O r e g o n ,  
T e x a s ,  W e s t  V i r g i n i a ,  I n d i a n a ,  M o n t a n a  a n d  N e w  M e x i c o  a l l  p a s s e d  

s u c h  l e g i s l a t i o n .

A g a i n  I a s k  y o u  f o r  y o u r  s u p p o r t  o f  S e n a t e  B i l l  # 1 5 4 .

S i n c e r e l y ,

N A T I O N A L  B A N K  O F  A L A S K A

Gerar'd D i e m e r  
A s s i s t a n t  V i c e  P r e s i d e n t  
C o m m e r c i a l  C r e d i t  S e r v i c e s

GD: Id
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S e n a t o r  R i c k  H a l f o r d  
A l a s k a  S t a t e  S e n a t e  

P . O .  B o x  Z ( M S 3 1 0 0 )
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  H a l f o r d :

T h e  S t a t e  B a n k i n g  A s s o c i a t i o n  is s u p p o r t i n g  S e n a t e  B i l l  #154. 
T h e  r e a s o n  f o r  o u r  s u p p o r t  f o r  t h i s  l e g i s l a t i o n  is t o  
f a c i l i t a t e  s m a l l  b u s i n e s s  c o m m e r c e  i n  t h e  s t a t e  o f  A l a s k a .
T h a t  is, w e  m u s t  b e  a b l e  t o  m a k e  l o a n s  to s m a l l  b u s i n e s s  
w i t h o u t  t h e  c o n s t a n t  t h r e a t  o f  b e i n g  r e q u i r e d  t o  c l e a n u p  
e n v i r o n m e n t a l  p r o b l e m s  i n  w h i c h  w e  w e r e  u n a w a r e  n o r  d i d  w e  
c o n t r i b u t e  t o  t h e  e n v i r o n m e n t a l  p r o b l e m .  W e  b e l i e v e  i n  a 
s t r o n g  d u e  d i l i g e n c e  b y  t h e  s t a t e  t o  p r o t e c t  u s  f r o m  
e n v i r o n m e n t a l  h a z a r d s .

W e  b e l i e v e  i n  t h e  c o n c e p t  o f  a c l e a n  e n v i r o n m e n t  a n d  t h a t  
A l a s k a  is i n  m u c h  b e t t e r  s h a p e  t h a n  m u c h  o f  t h e  U . S .  W e  d o  
b e c o m e  e x t r e m e l y  s k i t t i s h  w h e n  a s t a t e  l e a s i n g  o f f i c i a l  
e n c o u r a g e s  u s  t o  m a k e  l o a n s  o n  i t s  p r o p e r t y  a n d  t e l l s  u s  t h a t  
d u e  t o  o u r  f i n a n c i a l  r e s o u r c e s ,  t h e y  w o u l d  r e q u i r e  u s  t o  
c l e a n u p  a n y  e n v i r o n m e n t a l  p r o b l e m s  r e g a r d l e s s  w h e t h e r  t h e  
p r o b l e m  w a s  c r e a t e d  b y  t h e  s t a t e  i t s e l f ,  a n  a d j a c e n t  p r o p e r t y  
o w n e r ,  o r  a p r e v i o u s  g r o u n d  l e s s e e .

B o r r o w i n g  i n  t h e  f u t u r e  w i l l  b e c o m e  m o r e  d i f f i c u l t  i f  t h e  s t a t e  
a n t i c i p a t e s  t h a t  w e  p a y  f o r  e v e r y o n e ' s  e n v i r o n m e n t a l  p r o b l e m s .  
W e  a r e  e n c o u n t e r i n g  m o r e  a n d  m o r e  c a s e s  w h e r e b y  t h e  m a r g i n a l  
e n v i r o n m e n t a l  r i s k  c a u s e s  u s  t o  d e c l i n e  t o  m a k e  t h e  l o a n  

b e c a u s e  o f  u n k n o w n  f u t u r e  p r o b l e m s  w h i c h  w e  m i g h t  e n c o u n t e r .
W e  e n c o u r a g e  y o u  t o  v o t e  f o r  S e n a t e  B i l l  # 1 5 4  w h i c h  w i l l  g o  a 

l o n g  w a y  t o  e n c o u r a g e  l e n d e r s  t o  l e n d  o n  r e a l  e s t a t e  a n d  to 
s m a l l  b u s i n e s s .

J a n  S i e b e r t s  

S e n i o r  V i c e  P r e s i d e n t

s r
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January 27, 1992

Senator Pat Rodey
c/o Alaaka State Legislature

FAX # 463-3144

RE: CS for Senate Bill #154 (Resources)

Dear Senator Rodey:

Ag current President of the Alaska Bankers Association, I wish to thank you 
for sponsoring the above referenced bill. Lender Responsibility as a 

Potentially Responsible Party (PRP) came about as a result of court 

decisions, not as the intent of original legislation concerning these 

matters. Sponsors of this legislation in the United State Congress were 
shocked to find that courts were interpreting the legislation in a manner 

that made lien holders or fiduciaries responsible for environmental cleanup. 
In several case3 the court held that by virtue of having a security interest 
in real estate, the financial institution as mortgagee was liable as a PRP 
for the entire cost of environmental cleanup. In June of 1991, the Federal 
Environmental Protection Agency (EPA) offered proposed changes to existing 

EPA Regulations for public carment and later in 1991, adopted these proposed 
changes. The new regulations extended relief to lien nolders and fiduciaries 
as PRPs and now hold financial institutions liable only if they were actually 
managing the business or holding title when the environmental contamination 
occurred.

It is imperative that the State of Alaska closely follow new EPA regulations 

and SB154 accomplishes that purpose. Financial institution lenders are now 
currently reviewing all new real estate loans much more closely and 

performing various phases of environmental assessments on properties to limit 

lending on properties containing environmental hazardB. However, this does 

not cover the problem of contaminated properties previously pledged as 
collateral or properties that may become contaminated after the closing of 
the loan. Banks have very little control over either of these two 
situations. As an industry, I believe that we have accepted the fact that if 
a property becomes contaminated and requires cleanup, the financial 
institution may have to "walk away" from it's loan and suffer a financial 

loss up to the outstanding balance of the loan. However, to remain as sound 
financial institutions, we cannot expose ourself to unknown and unlimited 
liability assessed against banks as lien holders or fiduciaries as these 

amounts become tne discretion of the EPA or DEC and obviously may be far in 
excess of the bank's capital. For a bank with 510,000,000 in capital to fail 

simply because they become a PRP in a 520,000,000 environmental cleanup as 
mortgagee and thus subjact to the "Deep Pocket" syndrome does r.“t make sense 
at all.
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If allowed to continue is its present form, environmental liability Gimply 
becomes p consumer issue. Lending institutions will have to back away from 
many financially sound real estate loans because of our increased concern for 
lender liability. Thus, potential borrowers becane the ultimate victim in 
this process because of their inability to achieve financing dollars. This 
affects not only financial institutions, but the Alaska Industrial 
Development and Export Authority, U.S. Small Business Administration, and 
other guarantors and lenders of credit for real estate loans and development. 
The potential lack of access to theBe funds will have a negative impact on 

the overall Alaskan econcmy.

Just as in everything else, camr.on sense should prevail in this matter. I 
believe that the financial institutions have previously been listed as PRPs 

simply because of their financial capacity through which the DEC and EPA felt 

that they could recover cleanup costs. However, this is putting the 

financial industry at risk.

MoBt other states have adopted regulations such as SB154. I ask for your 
continued Bupport and the support of your colleagues in doing so for the 

State of Alaska.

I will be happy to address any questions on this matter at any time. Thank 

you.

Sincerely yours,

President and Chief Executive Officer

GR/bf
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S t a t e  S e n a t o r  R i c k  H a l f o r d
R e s o u r c e  C o m m i t t e e  /

P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  / ' I

D e a r  S e n a t o r  H a l f o r d :  '

I a m  w r i t i n g  t o  e x p r e s s  m y  C r e d i t  U n i o n ' s  s u p p o r t  o f  S B  154 s p o n s o r e d  
b y  S e n a t o r  R o d e y .  T h e  b i l l  w i l l  l i m i t  t h e  l i a b i l i t y  t o  t h e  l e n d e r  f o r  
t h e  c o s t  o f  c l e a n i n g  c o n t a m i n a t e d  p r o p e r t i e s  a c q u i r e d  t h r o u g h  

f o r e c l o s u r e .

F r o n t i e r  A l a s k a  S t a t e  C r e d i t  U n i o n  is a s o u r c e  o f  n o n - i n v e s t o r  r e a l  
e s t a t e  l e n d i n g  t o  i t s  2 4 , 0 0 0  m e m b e r / o w n e r s . D u e  t o  t h e  r i s k  a s s o c i a t e d  
w i t h  c o n t a m i n a t e d  p r o p e r t y ,  w e  h a v e  h a d  t o  c u r t a i l  s o m e  t y p e s  o f  r e a l  
e s t a t e  l e n d i n g ,  m o s t  n o t a b l y  r a w  l a n d  l o a n s .  W e  a l s o  h a v e  h a d  t o  i n c u r  
a d d i t i o n a l  e x p e n s e  f o r  i n s p e c t i o n s ,  c e r t i f i c a t i o n s  a n d  o t h e r  e x p e n s e s  
a s s o c i a t e d  w i t h  h o l d i n g  f o r e c l o s e d  p r o p e r t i e s .  T h o s e  a d d i t i o n a l  
e x p e n s e s  a r e  p a s s e d  o n  t o  o u r  m e m b e r / o w n e r s  in t h e  f o r m  o f  i n c r e a s e d  
f e e s  a n d / o r  h i g h e r  l o a n  r a t e s .  W e  h a v e  a l s o  f o u n d  t h a t  t h e  p r o p e r t y  

c a n  b e c o m e  c o n t a m i n a t e d  d u r i n g  t h e  t e r m  o f  t h e  l o a n  w i t h o u t  t h e  C r e d i t  
U n i o n ' s  k n o w l e d g e .

B e c a u s e  o f  t h e  a b o v e  m e n t i o n e d  r i s k s ,  c o m b i n e d  w i t h  t h e  r e g u l a t o r s  
i n h e r e n t  f e a r  o f  r e a l  e s t a t e  l o a n s  a n d  a s s o c i a t e d  l o s s e s ,  m a n y  A l a s k a n s  
c a n n o t  f i n d  c o m p e t i t i t v e  r e a l  e s t a t e  l o a n s  w h e n  t h e y  n e e d  t h e m .  

P a s s a g e  o f  t h i s  b i l l  w i l l  h e l p  r a k e  c o m p e t i v e  r e a l  e s t a t e  l o a n s  
a v a i l a b l e  t o  m o r e  A l a s k a n s .  I t  w i l l  a l s o  a i d  t h e  e c o n o m i c  r e c o v e r y  
c u r r e n t l y  t a k i n g  p l a c e  in t h e  s t a t e .  T h e  B o a r d  o f  D i r e c t o r s  a n d  
M a n a g e m e n t  a t  F r o n t i e r  u r g e  s w i f t  p a s s a g e  o f  S B  154, s o  t h a t  a f f o r d a b l e  

r e a l  e s t a t e  l o a n s  a r e  a v a i l a b l e  t o  all q u a l i f i e d  A l a s k a n s .

T h a n k  y o u  f o r  y o u r  t i m e  a n d  a t t e n t i o n  t o  t h i s  m a t t e r ,  
q u e s t i o n s  p l e a s e  d o n ' t  h e s i t a t e  to c o n t a c t  me.

S i n c e r e l y ,

I f  y o u  h a v e  a n y

L e s l i e  E l l i s  
P r e s i d e n t

m O I M T B E R

A L A S K A
S T A T E  C R E D IT  U N IO N

MAIN OFFICE: DIMOND BRANCH SOLZ/O i BRANCH: EAGLE RIVER BRANCH: CAMPUS BRANCH:

3500 EIDE STREET 
ANCHORAGE, AK 09503 

5G3-37GG

300 E. DIMOND BLVD. 
ANCHORAGE, AK 99516 

3 #4-5144

131 * WAREHOUSE 
SOLDOTNA, AK 99069 

262-7000

10515 CENTERFIELD DRIVE 
EAGLE RIVER, AK 90577 

604-5444

2001 PROVIDENCE DRIVF 
ANCHORAGE, AK 99500 

601-3151



ALASKA CREDIT UNION LEAGUE
SUITE 650, 4000 CREDIT UNION DRIVE 

ANCHORAGE, ALASKA 99503-6647
(907) 562-1255

A l a s k a  Credit U n i o n  L e a g u e  
S t a t e m e n t  in S u p p o r t  of C S  for S B  154

T h e re  a re  1.8 c red it un ion s in  A la sk a  (1C fe d e ra lly  ch a rte red , 2 s ta te  
c h a rte re d ) an d  a l l  a re  m em bers o f  the A la s k a  C re d it U n ion  L eague , a  trad e  
a ssoc ia tion  ded ica ted  to p ro tec ting  and  se rv in g  the  in te re s ts  o f  A la ska 's  
c re d it u n ion s  and  the m em bers who own them .

Som e 3 3 8 ,0 0 0  A la sk an s  a re  c u rre n t ly  m em bers o f  these 18 c red it 
u n ion s . O bv iou s ly , c red it un ion s a re  considered  by A la s k a n s  to be am ong 
th e  sa fe s t f in a n c ia l in s t itu tio n s  in  the m a rke tp la ce .

H ow eve r, in  today's econom ic c lim a te , the  f in a n c ia l se rv ices in d u s t ry  
an d  its  re g u la to rs  a re  v e ry  concerned ab ou t re a l es ta te  lo a n  losses. F ro m  a 
le nd e r's  s tan d p o in t, the  fa c to r which c rea tes the g re a te s t p o te n t ia l fo r  lo ss 
is  n o t m a rk e t  r is k  o r c red it r is k  bu t the r is k  assoc ia ted  w ith  e n v iro nm en ta l 
c on tam in a tion . U n d e r  s ta te  law , a  le n d e r can be h e ld  s tr ic t ly  lia b le  fo r  the 
cost o f  c lean  up  o f  con tam ina ted  p rop e rtie s - re g a rd le ss  o f  who 
c on tam in a ted  th e  p ro p e rty . The c u rre n t ow ner (w h ich  a le n d e r becomes 
th ro u g h  the fo re c lo su re  p rocess ) is fin a n c ia lly  re sp on s ib le  fo r  c le an  up and  
d am ag e s .

T h e re  is  no w ay to g ua ran tee  th a t  d u rin g  the  te rm  o f  the  lo a n  the 
p ro p e r ty  v a lu e  w i ll n o t be im pa ired  by con tam ina tion . I f  th e  in d iv id u a l 
ow ne r is  n o t fin a n c ia lly  capab le o f  c lean ing  up a p ro p e rty , th e  s ta te  can file  
a lie n  su p e r io r to a p re -ex is tin g  le nd e rs  lie n . T h is  s itu a tio n  h a s  c u rta ile d  
an d  e lim in a te d  sources o f  c red it fo r  re a l esta te  le n d in g  (th is  in c lud es 
bus in ess  lo an s  secured  by re a l esta te , hom e equ ity  lo an s  and  lo an s  fo r  the 
im p ro v em en t an d  p u rch ase  o f  h om es).

I n  fa c t , A la s k a  U S A  F e d e ra l C re d it U n io n  d iscon tinued  g ra n t in g  
re a l e s ta te  lo an s  in  October o f  1989  because o f  lo sses and  p o te n t ia l losses 
in c u rre d  o r  th re a ten ed  u n d e r the s tr ic t lia b ili ty  p rov is ion s  o f  s ta te  law .
P r io r  to th a t  tim e , the c red it un ion  g ran ted  $50  m illio n  in  re a l es ta te  lo an s  
each y e a r . I t  is  the  position  o f  the A la sk a  C red it U n io n  League th a t  the 
a v a i la b i li ty  o f  c red it fo r re a l esta te  re la ted  pu rposes is an  e ssen tia l p a r t  o f 
th e  A la s k a  econom y and  th a t  w ith ou t the  m in im a l changes p roposed  by CS  
fo r  S B  1 5 4 (R e s ) econom ic deve lopm en t w ill be ad v e rse ly  a ffected .

AFFILIATED WITH CREDIT UNION NATIONAL A SSO CIA TIO N
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ALASKA CREDIT UNION LEAGUE
SUITE 650, 4000 CREDIT UNION DRIVE 

ANCHORAGE, ALASKA 99503-6647
(907) 562-1255

C u rre n t ly , p ru d en t lend ing  req u ire s  no t o n ly  the t ra d it io n a l 
a p p ra is a l, t it le  in su rance , etc, b u t a lso  s ite assessm en t fo r  the detec tion  o f  
e n v iro n m en ta l con tam ina tion . I f  th rou g h  the  s ite  a sse ssm en t 
con tam in a tio n  is d iscovered , th en  the lav/ req u ire s  it to be rep o rted . I f  the 
con tam ina ted  re a l esta te  is eve r to have econom ic v a lu e , i t  m u st be c leaned 
up. I t  m ake s  good en v iro nm en ta l sense to encou rage le nd in g  because th e  
le n d e r as  a th ird  p a r ty  m u st do site  assessm ents and  h as g re a t incen tive  
( lo s s  o f  lo a n  and  c o lla te ra l)  to do tho rough  assessm en ts to id en tify  
c on tam in a ted  o r p o te n t ia lly  con tam ina ted  p ro p e rt ie s  th a t  m igh t o th e rw ise  
go undetec ted  and  un rep o rted  fo r  yea rs .

T he  changes to ex isting  law  proposed by CS  o f  S B  154  (R e s ) w ill 
en cou rage th e  m ore active in vo lv em en t o f  fin a n c ia l in s t itu t io n s  in re a l 
e s ta te  le n d in g  by lim it in g  ( n o t e lim in a t in g ) lia b i li ty  o f  fin a n c ia l in s t itu tio n s  
th a t  h ave  acqu ired  con tam ina ted  fa c ilit ie s  o r  vesse ls  th ro u g h  fo re c lo su re  o r 
t ru s t  ag reem en ts . W e be lieve it  is  in  the b est in te re s t o f  th e  en v ironm en t, 
the  econom y, and  the peop le o f  the  S ta te  o f  A la s k a  th a t S B  154  become law  
th is  sess ion .

AFFILIATED WITH CREDIT UNION NATIONAL A SSO C IA TIO N  •
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CH. 103 E N V I R O N M E N T A L  RESPONSE, ETC. 42 § 9607

West’s Federal Forms
Actions by United States o r  officers thereof, see §§ 1069 to 1072.
Fine, see § 7535.
Jurisdiction and venue in district courts, m atters pertaining to, sec § 1000 ct seq.

Library References
H ealth and E n v iro n m en t e=>25.5(5, 10), C.J.S. Health and Environment §§ 91 et seq., 

25.6(3, 9), 25.7(3, 24). 103 to 116, 131, 139, 140 et seq.. 150 et
seq.

Notes of Decisions
Complaint

Generally 4 
Necessary allegations 5 

Construction with Executive O rder 1 
Crossing of s ta te  lines 2 
Persons liable 3

1. Construction with Executive O rder 

Section 3(b) o f  Executive Order, set out as
a note under section 9615 of this title, dele­
gating to A d m in istra to r of E nvironm ental 
Protection Agency functions vested in Presi­
dent by this section, providing that P resi­
dent's authority under this chapter to require 
Attorney G eneral to commence litigation is 
retained by President, does not require specif­
ic presidential au thorization  to commence liti­
gation under this section but merely defines 
roles of A dm inistrator and A ttorney General 
in bringing litigation. U. S. v. Reilly T ar & 
Chemical Corp., D .C .M inn, 1982. 546 F.Supp. 
1100.

2. Crossing o f sta te  lines
This section is not limited to application 

only when hazardous wastes cross state lines: 
Congress did not intend this section to incor­
porate element o f interstate effect required in 
federal common law nuisance actions. U. S. 
v. Reilly T ar i  Chemical Corp., D .C.M inn. 
1982. 546 F.Supp. 1 100.

3. Persons liable

This section can. in appropriate  circum - 
^^nces, be invoked against prior ow ner ol

disposal site. U. S. v. Reilly T ar & Chemical 
Corp., D.C.M inn.1982, 546 F.Supp. 1100.

This section conferring upon Environm en­
tal Protection Agency the au thority  to seek 
emergency injunctive relief when presented 
with evidence o f an im m inent and substantial 
endangerm ent to the public health could not 
be used to confer liability on nonnegligent 
past off-site generators o f hazardous wastes. 
U. S. v. W ade, D .C .Pa.1982, 546 F.Supp. 
i 85.

4. Complaint— Generally

Com plaints alleging that m any o f chemi­
cals found in wastes disposed o f  by allegedly 
offending party were carcinogens and toxic, 
that such wastes were spilled, leaked and dis­
charged directly into ground, tha t they there 
entered and continued to enter groundwater, 
that sis wells had already been closed, and 
that contam inants would continue to move 
into drinking water for m etropolitan area un­
less preventative measures were taken were 
sufficient to establish im m inent and substan­
tial endangerm ent to public health, welfare or 
environment so as to state claim  under this 
section. U. S. v. Reilly T ar &. Chemical 
Corp.. D .C .M inn.1982, 546 F.Supp. 1100.

5. ------  Necessary allegations

Claim under this section need not contain 
allegation o f  specific presidential authoriza­
tion for suit. U. S. v. Reilly T a r & Chemical 
Corp., D .C Vinn.1982, 546 F.Supp. HOC.

§ 9 6 0 7 . Liability
(a) Covered persons; scope

N otw ithstanding any other provision or rule o f law, and subject only to  
the defenses set forth  in subsection (b) o f this section—

(1) the ow ner and operator o f a vessel (otherw ise subject to  the ju r is ­
diction o f the U nited States) o r a facility,

519



42 § 9607 PUBLIC H E A L T H  A N D  WELFARE

(2) any person w ho a t the tim e o f disposal o f any hazardous sub­
stance ow ned o r  operated  any facility at which such hazardous sub­
stances w eie disposed of,

(3) a.iy person who by con tract, agreem ent, o r otherw ise arraneed 
for disposal o r trea tm en t, o r  arranged  w ith a transporte r for transport 
for disposal o r treatm ent, o f  hazardous substances ow ned o r possessed 
by such person, by any o th e r  party  o r entity, at any facility owned or 
operated  by ano ther party  o r en tity  and containing such hazardous sub­
stances, and

(4) any person who accepts o r accepted any hazardous substances for 
transpo rt to  disposal o r trea tm en t facilities o r sites selected by such per­
son, from  w hich there is a release, o r a threatened release which causes 
the incurrence o f response costs, o f  a hazardous substance, shall be lia­
ble for—

(A) all costs o f rem oval o r rem edial action incurred by the U nit­
ed States G overnm ent o r  a S tate not inconsistent with the national 
contingency plan;

(B) any o th e r necessary costs o f  response incurred by any other 
person consistent w ith the national contingency plan; and

(C) dam ages for in jury  to, destruction  of, or loss o f  natural re­
sources, including the reasonable costs of assessing such injury, de­
struction , o r  loss resu lting  from  such a release.

(b) Defenses

T here shall be no liability un d er subsection (a) o f this section for a person 
otherw ise liable w ho can establish by a preponderance o f the evidence that 
th e  release o r th rea t o f release o f  a hazardous substance and the damages 
resulting  therefrom  w ere caused solely by—

(1) an act o f  G od;

(2) an ac t o f  w ar;

(3) an ac t o r om ission o f  a th ird  party  o ther than an em ployee or
agent o f the defendant, o r  than  one whose act o r om ission occurs in
connection w ith a  con tractua l relationship , existing directly o r indirect­
ly, w ith the defendant (except w here the sole contractual arrangem ent 
arises from  a published ta riff  and acceptance for carriage by a com mon 
carrie r by rail), if  the defendant establishes by a preponderance ot the 
evidence th a t (a) he exercised due care w ith respect to the hazardous 
substance concerned, taking into consideration the characteristics of 
such hazardous substance, in light o f all relevant facts and circum ­
stances, and (b) he took p recau tions against foreseeable acts o r om is­
s ions o f  an y  such  th ird  p a r ty  an d  the  consequences th a t could 
foreseeably result from  such  ac ts  o r  omissions: or

(4) any com bination  o f  the  foregoing paragraphs.
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(c) Determ ination o f amounts

(1) Except as provided in paragraph  (2) o f this subsection, the liability 
under this section o f an ow ner or o p era to r o r  o the r responsible person for 
each release o f a hazardous substance o r  incident involving release o f a haz­
ardous substance shall not exceed—

(A) for any vessel w hich carries any hazardous substance as cargo o r 
residue, $300 per gross ton, o r S5,000,000, w hichever is greater;

(B) for any other vessel, S300 per gross ton, o r S500.000, w hichever 
is greater;

(C) for any m otor vehicle, a irc raft, pipeline (as defined in the H az­
ardous L iquid Pipeline Safety A ct o f  1979 [49 U .S.C .A . § 2001 et 
r e q .] ), o r  rolling stock, S50,000,000 o r  such lesser am ount as the P resi­
dent shall establish by regulation , b u t in no event less than S5,000,000 
(or, for releases o f hazardous substances as defined in section 9601(14) 
(A) of this title  into the  navigable w aters, 58,000,000). Such regula­
tions shall take into account the size, type, location, storage, and han ­
dling capacity  and o ther m atte rs rela ting  to  the likelihood of release in 
each such class and to the econom ic im pact o f  such lim its on each such 
class; or

(D) for any facility o th e r than  those specified in subparagraph  (C) o f 
this paragraph , the to tal o f  all costs o f response plus S50,000,000 for 
any dam ages under th is subchapter.

(2) N otw ithstanding  the lim itations in paragraph  (1) o f this subsection, 
the liability o f  an owner o r o p era to r o r o th e r responsible person under th is 
section shall be the full and  to ta l costs o f  response and dam ages, if (A)(i) the 
release or th rea t o f  release o f  a hazardous substance was the result o f willful 
misconduct o r willful negligence w ithin the privity o r knowledge o f such 
Person, or (ii) the prim ary cause o f  the release was a violation (w ithin the 
privity or know ledge of such  person) o f  applicable safety, construction , o r 
operating s tandards or regulations; o r (B) such person fails o r refuses to  
provide all reasonable cooperation  and assistance requested by a responsible 
public official in connection w ith response activities under the national con­
tingency plan w ith respect to  regulated carrie rs subject to  the provisions o f 
Title 49 or vessels subjec: to  the provisions of T itle  33 o r 16, subparagraph 
(AXii) o f this paragraph  shall be deem ed to refer to F ederal standards o r 
regulations.

.• (3) If any person who is liable for a release o r th rea t o f release o f a haz­
ardous substance fails w ithout sufficient cause to properly provide rem oval 

remedial action upon o rd er o f the P resident pu rsuan t to section 9604 or 
^ 6  of this title, such person m ay be liable to the U nited  States for punitive 
damages in an am ount at least equal to, and  no t m ore than  three times, the 
am ount ot any costs incurred by the F und  as a result o f such failure to take 
proper action. The President is au th o iized  to com m ence a civil action 
* £ ^ is t  any such person to  recover the punitive dam ages, w hich shall be in 

'Hon to any costs recovered from  such person pu rsu an t to section
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% 12(c) o f this title. A ny m oneys received by the United States pursuant to 
this subsection shall be deposited in the Fund.

(cl) Activ ities pursuant to national contingency plan

N o person shall be liable under this subchapter for dam ages as a result of 
actions taken o r  om itted  in the course o f rendering care, assistance, or ad­
vice in accordance with the national contingency plan or at the direction of 
an  onscene coo rd ina to r appointed  under such plan, with respect to an inci­
dent creating  a danger to public health o r welfare o r the environm ent as a 
result o f  any release o f a hazardous substance or the threat thereof. This 
subsection shall not preclude liability for dam ages as the result o f  gross neg­
ligence o r  intentional m isconduct on the part o f  such person. F o r the pur­
poses o f  the preceding sentence, reckless, willful, o r w anton misconduct 
shall constitu te  gross negligence.

(e) Indemnification, hold harmless, etc., agreements or 
conveyances; subrogation rights

(1) N o indem nification, hold harm less, or sim ilar agreem ent or convey­
ance shall be effective to  transfer from the ow ner o r operator o f  any vessel 
o r  facility or from  any person w ho may be liable for a release o r threat of 
release under th is section, to  any o ther person the liability im posed under 
th is section. N o th ing  in this subsection shall bar any agreem ent to insure, 
hold harm less, o r  indem nify a  party  to such agreem ent for any liability un­
d er th is section.

(2) N oth ing  in this subchapter, including the provisions o f paragraph (11 
o f  this subsection, shall bar a cause of action th a t an ow ner o r operator or 
any o th e r  person subject to liability under this section, o r a guarantor, has 
o r  w ould  have, by reason o f subrogation  or otherw ise against any person.

(f) Actions Involving natural resources; maintenance, scope, etc.

In th e  case o f  an injury to, destruction  of, o r loss o f na tu ra l resources 
u nder subparag raph  (C) o f subsection (a) o f  this section liability shall be to 
the U nited  States G overnm ent and  to any State for na tu ra l resources within 
the  S tate or belonging to, m anaged by, contro lled  by, o r appertaining to 
such State: Provided, however, T h a t no liability to  the U nited  States or State 
shall be im posed under subparagraph  (C) of subsection (a) o f  this section, 
w here the party  sought to be charged  has dem onstrated  tha t the damages to 
na tu ra l resources com plained o f were specifically identified as an irreversible 
and  irretrievable com m itm ent o f  natu ra l resources in an environm ental im­
pact sta tem ent, o r o ther com parable environm ent analysis, and the decis’ -n 
to  g ran t a perm it o r license authorizes such com m itm ent o f  natural re­
sources, and  the facility o r project was otherw ise operating w ithin the lcrT^  
o f  its perm it o r license. The President, o r the au thorized representative 
any S tate, shall ac t on behalf o f  the public as trustee of such natural re­
sources to  recover for such dam ages. Sums recovered shall be available rtf 
use to  restore, rehabilitate, o r acquire the equivalent o f .>uch natura ^  
sources by the appropria te  agencies o f the Federal G overnm ent o r the 
governm ent, but the m easure o f  such dam ages shall not be lim ited b> 
sum s w hich can be used to restore or replace such resources. T here sha
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no recovery under (lie au tho rity  o f  subparagraph  (C ) o f subsection (a) o f 
this section where such dam ages and the release o f  a hazardous substance 
from which such dam ages resulted  have occurred w holly before Decem ber 
II, 1980.

(g) Applicability to Federal Government branches

Each departm en t, agency, o r  in strum enta lity  o f the executive, legislative, 
and judicial branches o f the F edera l G overnm ent shall be subject to, and 
comply w ith, this chapter in the sam e m anner and to the sam e extent, both 
procedurally and substantively, as any nongovernm ental entity , including li­
ability under this section.

(h) Owner or opera tor of vessel

The ow ner o r operator o f a  vessel shall be liable in accordance w ith this 
section and as provided under section 9614 of this title no tw ithstand ing  any 
provision of the A ct of M arch  3, 1851 (46 U.S.C. I83fi).

(I) Application o f reg istered pesticide product

No person (including the U n ited  States or any S tate) may recover under 
the au thority  o f  this section for any response costs o r dam ages resulting 
from the application  o f a pesticide p roduct registered under the Federal In ­
secticide, F ungicide, and  R o d en tic id e  A ct [7 U .S .C .A . § 136 et seq.]. 
Nothing in this paragraph  shall affect o r  modify in any way the obligations 
or liability o f any person u nder any o th e r  provision o f S tate o r F ederal law, 
including com m on law, for dam ages, injury , o r loss resulting from  a release 
of any hazardous substance o r  for rem oval or rem edial action o r  the costs of 
removal o r rem edial action o f  such hazardous substance.

G) Obligations or liab ility pursuant to federally perm itted release

- Recovery by any person (including  the U nited States o r any State) for 
response costs o r dam ages resu lting  from  a federally perm itted  release shall 
be pursuant to existing law in lieu o f  th is section. N oth ing  in this para­
graph shall affect o r m odify in any w ay the obligations o r  liability of any 
person under any o ther provision o f  S tate or F  leral law, including com ­
mon law, for dam ages, injury, o r  loss resulting from  a release o f  any hazard ­
ous substance o r for rem oval o r  rem edial action o r the costs o f  rem oval or 
remedial action o f such hazard o u s substance. In addition , costs o f  response 
incurred by the Federal G overnm ent in connection w ith  a d ischarge speci­
fied in section 9601(10)(B) o r  (C) o f  this title shall be recoverable in an 

,*cuon brought under section 1319(b) o f  T itle 33.

09 Transfer to, and assumption by, Post-closura Liability Fund of liab ility of 
> owner or operator o f hazardous waste disposal fac ility in rece ip t of 

perm it under applicable solid waste disposal law; time, crite ria 
applicable, procedures, etc.; monitoring costs; reports

(U The liability established by this section or any o ther law for the owner 
^  operator o f a hazardous w aste d isposal facility w hich has received a per- 

under subtitle C o f the Solid W aste D isposal A ct [42 U .S.C .A . § 6921

m
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et seq.], shall be transferied to and assum ed by the Post-closure Liability 
F und  established by section 9641 o f this title when—

(A) such facility and the ow ner and operator thereof has complied 
with the requirem ents o f subtitle C o f the Solid W aste D isposal A ct [42 
U .S.C .A . § 6921 et seq.] and regulations issued thereunder, w hich may 
affect the perform ance o f such facility after closure; and

(B) such facility has been closed in accordance with such regulations 
and the conditions o f  such perm it, and such facility and the su rround­
ing area have been m onitored as required by such regulations and per­
m it conditions for a period not to exceed five years after closure to 
dem onstrate  that there is no substantial likelihood that any  m igration 
offsite o r release from confinem ent o f any hazardous substance or other 
risk to  public health o r w elfare will occur.

(2) Such transfer of liability shall be effective ninety days after the owner 
or o p era to r o f such facility notifies the A dm in istra to r o f the Environm ental 
P rotection  A gency (and the S tate w here it has an authorized program  under 
section 3006(b) o f the Solid W aste D isposal A ct [42 U .S.C .A . § 6926(b)]) 
tha t the conditions imposed by this subsection have been satisfied. If  within 
such ninety-day period the A dm in is tra to r o f  the Environm ental Protection 
A gency o r such State determ ines tha t any such facility has n o t complied 
w ith all the conditions imposed by this subsection or tha t insufficient infor­
m ation has been provided to dem onstra te  such com pliance, the A dm inistra­
tor o r such State shall so notify the ow ner and opera to r o f such facility and 
the adm in istra to r of the F und  established by section 9641 o f this title, and 
tl'.e ow ner and opera to r o f such facility shall continue to  be liable with re­
spect to such facility under this section and o ther law until such tim e as the 
A dm in is tra to r and such State determ ines tha t such facility has complied 
with all conditions imposed by this subsection. A  determ ination  by the A d­
m in istra to r o r such State th a t a facility has not com plied w ith all conditions 
im posed by this subsection or th a t insufficient inform ation has been supplied 
to dem onstrate  com pliance, shall oe a final adm inistrative action for pur­
poses jud ic ia l review. A request for additional inform ation shall state in 
specific term s the data  required.

(3) In addition  to the assum ption o f  liability of owners and operators un­
der parag raph  (1) o f this subsection, the Post-closure Liability F und  estab­
lished by section 9641 of this title may be used to pay costs o f  monitoring 
and care and  m aintenance of a site incurred  by o ther persons after the peri­
od of m onitoring required by regulations under subtitle C o f the Solid Waste 
Disposal A ct [42 U.S.C.A. § 6921 et seq.] for hazardous waste disposal fa­
cilities m eeting the conditions o f paragraph  (1) o f  this subsection.

(4)(A) N o t later than one year afte r D ecem ber 11, 1980, the Secretary of 
the T reasury  shall conducr a study and shall subm it a report thereon to the 
Congress on the feasibility o f establishing or qualifying an optional system 
o f private insurance for postclosure financial responsibility for hazardous 
w aste disposal facilities to w hich th is subsection applies. Such study so u  
include a specification of adequate and realistic m inim um  standards to ^  
sure tha t any such privately placed insurance will carry  out the p u r p o ^  * 
this subsection in a reliable, enforceable, and practical m anner. Sue
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study shall include an exam ination o f  the public and private incentives, pro­
grams, and actions necessary to m ake privately placed insurance a practical 
and effective op tion  to the financing system  for the Post-closure Liability 
Fund provided in subchapter II o f th is chapter.

(B) N ot la ter than  eighteen m onths after D ecem ber 11, 1980, and after a 
public hearing, the President shall by rule determ ine w hether o r not it is 
feasible to establish or qualify an op tional system  of private insurance for 
postclosure financial responsibility for hazardous waste disposal facilities to 
which this subsection applies. I f  the P resident determ ines the establishm ent 
or qualification o f  such a system w ould be infeasible, he shall prom ptly  pub­
lish an explanation o f the reasons for such a determ ination. If the President 
determ ines the establishm ent or qualification o f such a system would be fea­
sible, he shall p rom ptly  publish notice o f such determ ination . N ot later 
than six m onths after an affirm ative determ ination  under the preceding sen­
tence and after a public hearing, the P residen t shall by rule p rom ulgate ade­
quate and realistic m inim um  standards w hich m ust be met by any such p ri­
vately placed insurance, taking in to  accoun t the purposes of this chapter and 
this subsection, Such rules shall also specify reasonably expeditious proce­
dures by w hich privately placed insurance p lans can qualify as m eeting such 
minimum standards.

(O  In the event any privately p laced insurance p lan  qualifies under sub- 
paragraph (B), any person enrolled in, and com plying with the term s of, 
such plan shall be excluded from  the provisions of paragraphs (1), (2), and
(3) of this subsection and exempt from  the requirem ents to pay any tax c r  
fee to the Post-closure Liability F u n d  under subchap ter II o f  this chapter.

(D) The P resident m ay issue such rules arid take such other actions as are 
necessary to effectuate the purposes o f  this paragraph.

(Pub.L. 96-510. Title I. § 107, Dec. 11. 19S0, 94 Stat. 27S!.')

Historical Note
References in T ex t. The H azardous Liq- 42S7 and 42S9, and is classified to sections

uid Pipeline Safely A ct o f 1979, referred to in 1S2. 1S3, and IS4 to 188 o f  T itle 46, Ship-
tubsec. (c)(1), is T itle II o f  Pub.L. 96-129, pine.
Nov. 30, 1979, 93 Stat. 1005. which is classi- T he Federal lnscciicide, Funcicide. and

principally to chap ter 29 (section 2001 ct Rodenticidc Act, referred to in subsec. (i). is
*eq) of Title 49. T ransportation. F or com- Act j une 25, 1947, c. 125. as amended gener-
PWe classification o f  this Act to the Code, a]|v by Pub.L. 92-516, Oct. 21, 1972, S6  Stat.

Short T itle note set out under section 9 7 3 , w hich  is classified generally  to sub-
of Tllle 4 9  and Tables volume. chap ter II (section 136 et seq.) o f chapter 6  o f

This chapter, referred to in subsecs, (g) and T itle 7, A griculture. For complete classifica-
9X4KB), was in the original, "th is A ct" , tion o f this Act to the Code, see Short Title
®e»rung Pub.L. 96-510. Dec. 11. 1980. nq note set out under section 136 o f  Title 7 and

3.67, known as the Com prehensive En- Tables volume.
^ n n m tn |a | Rcsponsf C om pensation. and The c 0 i i j  W aste Disposal Act. referred to

_ Act of I9S0. For complete classifi- in subsec. (k )(1) and (3)t js T jl |e | i  0f  p ub.L
100 01 this Act 10 1 he Code, see Short T itle go_272, O ct 20, 1965. 79 S ta t oQ7. as

j**e set out under section 9o0! of this title am ended generally by Pub.L 44-580. § 2.
volume. Oct 21. 1976, 90 Stat. 2795. Subtitle C of

of M arch 3, 1851 (46 U .S .C  1 S3(D. re- the Solid Waste Disposal Act is classified
jT T ?  10 m subscc. (h), is Act Mar. 3. 1851, generally to subchapter (1 (section 6921 el
jo , Stat. 635, which was m corporaicd in- seq.) o f chapter S2 of this title. F or complete

Revised Statutes as R S. §§ 42S2 to classification o f this Act to the Code, see

S 2 S

§§fiSSB3m*in



42 § 9607 PUBLIC H E A L T H  A N D  WELFARE

Short T itle note set out under section 6901 of 
this >itlc and Tables volume.

Subchapter II o f this chapter, referred to in 
subtcc. (k)(4)(A) and (C), was in the original, 
“Title II o f  this A ct" , m eaning T itle II of 
Pub.L. 96-510, Dee. II . 1980. 94 Stat. 2796, 
known as the H azardous Substance Response 
Revenue A ct o f  1980, w hich enacted sub ­
chapter II o f  this chapter and sections 4611, 
4612, 4661, 4662, 4681, and 4682 or T itle 26, 
'n tcm al Revenue Code. For com plete classi­
fication of T itle II to  the Code, see Short T i­
tle o f  1980 A m endm ent note set out under 
section 1 o f T itle 26 and Tables volume.

Delegation of Functions. Functions o f the 
President under su'oscc. (c)(1)(C) o f this sec­
tion delegated to the Secretary o f  T ransporta­
tion. see section 4(a) o f  Ex.Ord. No. 12316, 
Aug. 14, 1981, 46 F .R . 42223, set out as a 
note under section 9615 of this title.

Functions o f  the President under subsec. 
(c)(3) of this section delegated to the Secre­
tary o f the D epartm ent in w hich the Coast 
G uard is operating, with respect to any re­
lease o r th rea ten ed  release involving the 
coastal zone. G reat Lanes waters, ports, and 
harbors, with au thority  to redclcgate, see sec­
tions 4(b) and 8(0  o f Ex.Ord. N o. 12316. set 
out as a note under section 9615 o f this title.

Functions of the President under su r -^  
(c)(3) o f this title, subject to certain specify 
delegations, delegated to the A dm inistrator'-/ 
the Environm ental Protection A gents, x-ts 
authority  to redclcgate, see sections 4 |Ci 
8 (0  o f Ex.Ord. No. 12316, set out as a -o«  
under section 9615 of this title.

Functions of the President under subset ifi 
o f this section delegated to each of the Feder­
al trustees for natural resources, as designated 
by section 1(d) o f Ex.Ord. No, 12310 ithe 
Secretaries o f Defense, Interior, Agriculture, 
and  Com m erce) for resources under thnr 
trusteeship, see section 4(d) o f  Ex.Ord. No 
12316, set out as a note under section % I5  c/ 
this title.

F unctions o f the President unoer subset 
(k)(4)(B) o f this section delegated to the See- 
retary o f the Treasury, w:lh the Administra­
to r o f the  Environm ental Protection A geno 
to  provide such technical information and as­
sistance as the A dm inistrator has available, 
see section 5(a) o f Ex.O rd. No. 12316. set out 
as a note under section 9615 of this title.

Legislative H istory. F or legislative htstor* 
and purpose of Pub.L. 96-510, see 19S0 U S 
Code Cong, and Adm.N'ews, p. 6119.
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Removal of actions 4 
S tric t liability 2

1. Construction with other laws

Liability for response costs under this sec­
tion is independent o f  authorized uses o f re­
sponse fund under section 9611 o f this title 
and o f cooperative agreem ent called for by 
section 9604(c)(3) o f  this title which prohibits 
President from taking “ rem edial" actions un ­
less cooperative agreem ent between President 
and affeced  sta te  has been entered into. U.
S. v. Reilly T ar o. Chem ical C orp ., D.C. 
Minn.19S2, 546 F.Supp. 1100.

2. S tric t liability

Legislative history clearly establishes C on­
gress' understanding that it was incorporating  
a standard of stric t liability under this ch ap ­
ter. City o f Philadelphia v. Stepan Chemical 
Co.. D.C.Pa. 1982. 544 F.Supp. 1135.

Decisions
3. Prerequisites for m aintaining action

S tate 's claim  for natural resources danutes
was not prem ature on ground that reguiaooas 
required by section 9651 of this title tor **- 
sessment o f  natural resources damages m o lt­
ing from release o f hazardous substances Nad 
not been prom ulgated and that administrative 
procedures called for by section 9611 ot 
title with respect to assessment of natural rr- 
sources damages hao not yet been established. 
U. S. v. Reilly T ar . t  Chemical Corp.. D .C 
M inn.1982, 546 F.Supp. 1100.

Congress d!J not intend final adoption of 
revisions to national contingency plan to be 
prerequisite for bringing suit to recover re­
sponse costs under this section. Id.

4. Removal of act'ons
C om plain t which alleged that harardncs 

w aste disposal facility was a nuisanxe » 
w hich com plained ot "stink ing , obnoviot*^ 
n au sea tin g , repug n an t, b u rn ing  c h e t n ^  
fumes and odors," none o f  which are vpo- 
cally included within the definition ot 
ous substances contained in this chapter.
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not brought und er this chapter anil tlius 
could not be removed to federal court on the 
bints of federal question jurisdiction. McCas- 
ile v. Rollins Eiivironm cntal Services. D C. 
La. 1981, 514 F.Supp. 936.

5. Defenses 
Liability for specified response costs under 

this section is absolute, subject only to de­
fenses o f acts o f G od, nets o f war, and certain 
acts or omissions o f third parties. U. S. v. 
Reilly T ar & C hem ical Corp., D .C .M inn. 
1982,’ 546 F.Supp. 1100.

Fact that c ity  was ow ner o f  landfill til 
w hich  h a z a rd o u s  w astes w ere  illegally  
dum ped and might have been liable lo federal 
o r  stale governm ents had fhose entities com ­
menced the cleanup d id not preclude city 
from m aintaining action under this chapter 
against the generators o f the hazardous waste, 
w here c ity  was not operating  a hazardous 
waste disposal facility on the prem ises, did 
not voluntarily perm it the placem ent o f  haz­
ardous substance- thereon, and had undertak­
en to clean up the ensuing dam age. C ity of 
Philadelphia v, Stepan Chemical Co,, D .C .I’a. 
1982, 544 F.Supp 1135.

§ 9 6 0 8 . Financial responsibility
(a) Establishment and maintenance by owner or opera tor o f vessel; 

amount; failure to obtain certifica tion o f compliance

(1) The ow ner o r opera to r o f  each  vessel (except a nonself-propelled  
barge tha t does not carry  hazardous substances as cargo) over th ree h u n ­
dred gross tons tha t uses any po rt o r place in the U nited States o r the navi­
gable waters o r any offshore facility, shall establish and  m aintain, in acco r­
dance with regulations prom ulgated by the President, evidence o f financial 
responsibility o f S300 per gross ton (o r for a vessel carry ing  hazardous sub­
stances as cargo, or S5,000,000, w hichever is greater). F inancial responsi­
bility may be established by any one, o r any com bination, o f  the following; 
insurance, guarantee, surety bend, o r qualification as a self-insurer. Any 
bond filed shall be issued by a bonding com pany au thorized  to do business 
in the U nited States. In cases w here an ow ner o r opera to r owns, operates, 
or charters m ore than  one vessel subject to this subsection, evidence o f  fi­
nancial responsibility need be established only to m eet the m axim um  liabili­
ty applicable to  the largest o f such vessels.

(2) The Secretary o f  the T reasury  shall w ithhold o r revoke the clearance 
required by section 91 o f T itle 46 o f  any vessel subject to  this subsection 
that does not have certification furnished by the P resident th a t the financial 
responsibility provisions of paragraph  (1) o f th is subsection have been com ­
plied with.

(3) The Secretary o f  T ranspo rta tion , in accordance with regulations is­
sued by him, shall (A) deny en try  to any  port o r place in the U nited States 
or navigable w aters to, and (B) detain  at the port o r place in the U nited 
States from w hich it is about to d ep art for any o ther port o r place in the 
United States, any vessel subject to this subsection tha t, upon request, does 
°ot produce certification furnished by the President tha t the financial re­
sponsibility provisions of paragraph  (1) o f this subsection have been com ­
p l y  with.

(b) Establishment and maintenance by owner or operator of production 
etc., facilities; amount; adjustment; consolidated form of 

responsib ility ; coverage of motor carriers

(1) Beginning not earlier than  five years afte r D ecem ber 11, 1980, the
e >dent shall prom ulgate requirem ents (for facilities in addition  to those
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