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Pete:

This was s u g g e s t e d  by our W a s h i n g t o n  a t t o r n e y s :

in this s u b s e c t i o n ,  " b r o a d c a s t i n g "  in cl ud es  c o m m u n i c a t i o n  

by any f a c i l i t y  l i c e n s e d  by or su bj ec t to the r e g u l a t o r y  

a u t h o r i t y  of the Federa l C o m m u n i c a t i o n s  C o m m i s s i o n  as d e f i n e d  

1n the C o m m u n i c a t i o n s  Act of 1934 as am en de d. 47 USC S e c . 151 et seq.

He also c a l l e d  bac k and said o p e r a t o r s  w o u l d  be p r o h i b i t e d  from 

a d v e r t i s i n g  pull tabs. C h a r i t i e s  w o u l d  be a l l o w e d  to a d v e r t i s e  IF 

they w e r e  the ones w h o c o n d u c t e d  the games and an o p e r a t o r  was not 

i n v o l v e d .

Denni s
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A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR DUNCAN

TO: CSSB 82(L ^C)

Page 1, line 10, following "pull-tabs":

In se r t", except that a person may use broadcasting to conduct fish derbies, and the department 

may authorize a noncommercial broadcasting station or network of stations to broadcast, for not more 

than 12 hours in a calendar year, the conducting of an activity under this chapter on the station or 

network under a permit held by the station or network"

Page 1, line 11, following "subsection,":

Insert "(1)"

Page 1, line 13, following "methods":

Insert and

(2) "noncommercial broadcasting station" means a radio or television station that 

is licensed by the Federal Communications Commission to a governmental entity or to an entity 

that is exempt from federal taxation under 26 U.S.C. 501(c)(3) (Internal Revenue Code)"



OFFERED IN THE SENATE BY SENATE JUDICIARY COMMITTEE

TO: CSSB 82 (JUDICIARY)

Page 1, following line 7:

Insen a new bill section to read:

"* Sec. 2. FINDINGS. The legislature finds that there are numerous and significant differences 

between pull-tab games and the other forms of charitable gaming activity authorized by AS 05.15. 

These differences have substantial effects on the members of the public who participate in charitable 

gaming activity. The federal government has recognized these differences and accordingly taxes pull-tab 

gaming differently from the way in which it taxes many other forms of gaming. ' he « ifferences 

between pull-tab gaming and the other forms of gariting authorized by AS 05.15 include

(1) the more rapid rate at which a person can play pull-tabs, thus resulting in the 

likelihood of more rapid expenditure of the person’s money and greater risk of loss ’to the person, 

perhaps a loss that the person cannot afford;

(2) the much lower overhead and investment necessary for a permittee or operator under 

AS 05.15 to conduct pull-tab gaming, compared with other forms of gaming permitted by that chapter, 

and

(3) the fact that pull-tab gaming can be fraudulently manipulated much more easily than 

other forms of gaming authorized by AS 05.15, because

(A) a person selling tickets from a particular pull-tab game can track the winning 

tickets sold from that series, and can arrange to have the remaining tickets in a game purchased 

on the person’s own behalf if the person knows that there are a disproportionate number of 

winning tickets still unsold; and

(B) a permittee or operator purchasing several pull-tab series manufactured by the 

same manufacturer can ascertain where the winning tickets are located as those tickets tend to 

be seeded in the same place in each series."

7-LS0425\J.l
Gaguine
04/11/91

A M E N D M E N T

Renumber following bill sections accordingly.



OFFERED IN THE SENATE BY SENATE JUDICIARY COMMITTEE

TO: CSSB 82 (JUDICIARY)

Page 1, following line 7:

Insert a new bill section to read:

"* See. 2. FINDINGS. The legislature finds that there are numerous and significant differences 

between pull-tab games and the other forms of charitable gaming activity authorized by AS 05.15. 

These differences have substantial effects on the members of the public who participate in charitable 

gaming activity. The federal government has recognized these differences and accordingly taxes pull-tab 

gaming differently from the way in which it taxes many other forms of gaming. The differences 

between pull-tab gaming and the other forms of gaming authorized by AS 05.15 include

(1) the more rapid rate at which a person can play pull-tabs, thus resulting in the 

likelihood o f more rapid expenditure of the person’s money and greater risk of loss to the person, 

perhaps a loss that the person cannot afford;

(2) the much lower overhead and investment necessary for a permittee or operator under 

AS 05.15 to conduct pull-tab gaming, compared with other forms of gaming permitted by that chapter, 

and

(3) the fact that pull-tab gaming can be fraudulendy manipulated much more easily than 

other forms of gaming authorized by AS 05.15, because

(A) a person selling tickets from a particular pull-tab game can track the winning 

tickets sold from that series, and can arrange to have the remaining tickets in a game purchased 

on the person’s own behalf if the person knows that there are a disproportionate number of 

winning tickets still unsold; and

(B) a permittee or operator purchasing several pull-tab series manufactured by the 

same manufacturer can ascertain where the winning tickets are located as those tickets tend to 

be seeded in the same place in each series."

7-LS0425V.I
Gaguine
04/11/91

A M E N D M E N T

Renumber following bill sections accordingly.
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CS FOR SENATE BILL NO. 82 (JUDICIARY)

n j

V\

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE ■ FIRST SESSION 

BY T H E  SENATE JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsor(s): S E N A T O R  D U N C A N
A BILL 

FOR AN ACT ENTITLED

1 "An Act prohibiting the use of broadcasting to conduct certain  charitable gaming activity;

2 prohibiting the use of broadcasting to promote charitable gam ing activity involving pull-

3 tabs; repealing chapter 33, SLA 1990; and providing for an effective date."

4 BE IT ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

5 * Section 1. INTENT. It is the intent of the legislature that the policy of the state toward the use

6 of broadcasting to promote charitable gaming should be generally consistent with federal law as

7 expressed in 18 U.S.C. 1304 and 1307.

8 * Sec. 2. AS 05.15.180 is amending by adding a new subsection to read:

9 (h) A person may not use broadcasting tc conduct charitable gaming activity under this

10 chapter, or to promote charitable gaming activity under this chapter that involves pull-tabs, except

11 that a person may use broadcasting to conduct fish derbies, and the department may authorize

12 a noncommercial broadcasting station or network of noncommercial broadcasting stations to

13 broadcast, for not more than 12 hours in a calendar year, the conducting of an activity under this

14 chapter on the station or network under a permit held by the station or network. In this

-I- CSSB 82IJUD)
‘■v ’ '  I DELETED ’.'EXT 3RACXE TED



WORK DRAFT WORK DRAFT WORK DRAFT

1 subsection,

2 (1) "broadcasting" means communication by a facility licensed by or subject to

J  the regulatory authority of the Federal Communications Commission; and

4 (2) "noncommercial broadcasting station" means a radio or television station that

5 is licensed by the Federal Communications Commission to a governmental entity or to an entity

6 that is exempt from federal taxation under 26 U.S.C. 501(c)(3) (Internal Revenue Code).

7 * Sec. 3. Chapter 33, SLA 1990 is repealed.

8 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSSB 82(JUD) -2-
.‘.'"V " '- .v  ’ i r r ' " c  i . 'DELETED TEXT 3RACXETEL
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CS FOR SENATE BILL NO. 82 (JUDICIARY)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

IJY T H E  S E N A T E  JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsors): S E N A T O R  D U N C A N
A BILL 

FOR AN ACT ENTITLED

1 "An Act prohibiting the use of broadcasting to conduct certain  charitable gaming activity

2 or to promote charitable gam ing activity involving pull-tabs; repealing chapter 33, SLA

3 1990; and providing for an effective date."

4 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE O F ALASKA:

5 * Section 1. INTENT. It is the intent of the legislature that the policy o f the state toward the use

6 of broadcasting to promote charitable gaming should be generally consistent with federal law as

7 expressed in 18 U.S.C. 1304 and 1307.

8 * Sec. 2. AS 05.15.180 is amending by adding a new subsection to read:

9 (h) A person may not use broadcasting to conduct charitable gaming activity under this

10 chapter, or to promote charitable gaming activity under this chapter that involves pull-tabs, except

11 that a person may use broadcasting to conduct fish derbies, and the department may authorize

12 a noncommercial broadcasting station or network of noncommercial broadcasting stations to

13 broadcast, for not more than 12 hours in a calendar year, the conducting of an activity under this

14 chapter on the station or network under a permit held by the station or network. In this

-1-
V-w > x :  [DELETED TEXT 3PACEETED]

CSSB 82(JUD)



1 subsection,

2 (1) "broadcasting" means communication by a facility licensed by or subject to

3 the regulatory authority of the Federal Communications Commission; and

4 (2) "noncommercial broadcasting station" means a radio or television station that

5 is licensed by the Federal Communications Commission to a governmental entity or to an entity

6 that is exempt from federal taxation under 26 U.S.C. 501(c)(3) (Internal Revenue Code).

7 * Sec. 3. Chapter 33, SLA 1990 is repealed.

8 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT WORK DRAFT

CSSB 82(JUD)
,V ev  ■>*- J r . d e r l  i r . e d  [DELETED TEXT 2 RACKETED!
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY T H E  S E N A T E  L A B O R  AND C O M M E R C E  C O M M IT T E E

O ffe red : 3/1/91
R efe rred : .Jud ic ia ry

S p o n so r(s): S E N A T O R  D U N C A N
A BILL

FOR AN ACT ENTITLED

1 "An Act relating to the use of broadcasting to prom ote charitable gaming activity;

2 prohibiting that use to conductnchariiable gaming activity and to prom ote charitable gaming

3 activity involving pull-tabs; and providing for an effective date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. INTENT. It is the intent of the legislature that the policy o f the state toward the use

6 of broadcasting to promote charitable gaming should be generally consistent with federal law as

7 expressed in 18 U.S.C. 1304 and 1307.

8 * See. 2. AS 05.15.180 is amending by adding a new subsection to read:

9 (h) A person may not use broadcasting to conduct charitable gaming activity under this

10 chapter or to promote charitable gaming activity under this chapter that involves pull-tabs. In
11  ̂ " m * ■ — i" 1

11 ' this subsectiorl,^'broadcasting" includes television and radio transmission by 2.500 megahertz,

12 microwave video and audio programming, slow-scan television programming, and programming

13 via satellite, cable, teletype, or facsimile transmission and distribution methods. (2 .

14 * Sec. 3. Section 1, ch. 33. SLA 1990 is repealed.

CS FOR SENATE BILL NO. 82 (L&C)

SBOOS’b • 1-
Cfc.'.ft 7.: ” ’ Z iX T  S i 'ACKETEl

CSSU 82(L&C)



SB 82 TESTIMONY 
SENATE JUDICIARY 

4 / 9 / 91

JOHN GAGUINE

I THINK PULL TABS ARE SUFFICIENTLY DIFFERENT FROM OTHER ACTIVITIES 
THAT THERE WOULD BE NO EQUAL PROTECTION PROBLEMS. I THINK...I GUESS 
THE WAY I LOOK AT IT AND I THINK MR. HANSEN WOULD HAVE SOME 
STATISTICS TO BEAR IT OUT, THE VOLUME OF CHARITABLE GAMING 
ACTIVITY DONE BY PULL TABS IS MUCH, MUCH HIGHER THAN THE VOLUME 
DONE BY OTHER WAYS. AND I GUESS TO ME THE MAIN DIFFERENCE IS NO 
MATTER HOW GOOD A BINGO PLAYER YOU ARE, YOU CANT SIT AND HAVE 
FIVE HUNDRED BINGO CARDS IN FRONT OF YOU AND PLAY THEM AT THE SAME 
TIME WHEREAS YOU CAN GO INTO A PULL TAB PARLOR AND GO THROUGH A 
MASSIVE AMOUNT OF MONEY IN A VERY SHORT PERIOD OF TIME. AND I THINK 
THAT DIFFERENTIATION WOULD SUFFICE. I GUESS TO ME SORT OF AN 
ANALOGY IS, I DON'T KNOW IF ITS BEEN CHALLENGED AND IF IT WAS IT 
WASN'T SUCCESSFULLY CHALLENGED IS THE RULE YOU DON'T ADVERTISE 
HARD LIQUOR ON TELEVISION BUT YOU CAN ADVERTISE BEER AND WINE. I 
WOULD SORT OF LOOK AT THIS AS SOMEWHAT OF AN ANALOGOUS 
SITUATION. AGAIN, THIS IS CALLED EQUAL PROTECTION ANALYSIS IS 
SOMEWHAT SUBJECTIVE SO YOU CAN’T SAY FOR SURE WHAT THE COURT 
WOULD DO, BUT I DON'T SEE ANY FUNDAMENTAL RIGHT INVOLVED HERE. I 
DON’T THINK THE PULL TAB PEOPLE HAVE ANY SORT OF FUNDAMENTAL RIGHT 
TO ADVERTISE SO I DON'T THINK. J  THINK THE COURT WOULD BE RELATIVELY 
DIFFERENTIAL TO WHAT THE LEGISLATURE CHOSE ALONG THESE LINES.

JOHN HANSEN

IF THE ADMINISTRATION HASN'T INDICATED THEY HAVE A PROBLEM WITH 
THIS BILL AND THEY HAVE NOT AND WE'VE ASKED. WE DID HAVE A PROBLEM 
WHEN IT ALLOWED CONDUCTING OF GAMING ON COMMERCIAL AND 
NONCOMMERCIAL, WHEN IT DID ALLOW ADVERTISING OF PULL TAB GAMES.

THE QUESTION ON, THAT MR. GAGUINE TRIED TO ADDRESS REGARDING 
WHETHER THERE’S A CONSTITUTIONAL PROBLEM OR AN EQUAL PROTECTION 
PROBLEM WITH PULL TABS BEING DISTINGUISHED OTHER GAMING 
ACTIVITIES...THE FEDERAL GOVERNMENT CURRENTLY RECOGNIZES THOSE 
DIFFERENCES VERY CLEARLY IN THEIR APPLICATION OF THE UNRELATED 
BUSINESS INCOME TAX. SPECIFICALLY GAMING ACTIVITIES OTHER THAN 
BINGO, SUCH AS PULL TABS ARE TREATED DIFFERENTLY THAN OTHER 
GAMING ACTIVITIES THAT NON PROFIT ORGANIZATIONS CONDUCT. THEY TAX 
THAT STUFF AT THE CORPORATE FEDERAL TAX RATE AS UNRELATED 
BUSINESS INCOME. AND THEY DISTINGUISH IT VERY CLEARLY THAT



- 2 -

ACTIVITY FROM OTHER OTHER TYPES OF CHARITABLE GAMING. THIS WOULD 
NOT ALLOW THAT ADVERTISING OF PULL TABS...SPECIFICALLY, DIRECTLY. 
SO, IF THERE'S SOME PUBLIC INTEREST ITS SEEMS THAT THE FEDERAL 
GOVERNMENT HAS ADDRESSED THAT LIKEWISE THROUGH THEIR TAX CODES 
AS THEY DO QUITE FREQUENTLY.

SENATOR RODEY

WE'VE ALWAYS TREATED PULL TABS AND BINGO AS DIFFERENTLY. ITS BEEN 
DIFFERENT SINCE 1959. THERE WAS CONSIDERABLE TESTIMONY IN !_ABOR 
AND COMMERCE LAST YEAR. (Undistinguishable) THERE WAS CERTAINLY 
THE CONCERN THAT THERE WERE A MORE DIFFICULTIES IN ADMINISTERING 
PULL TABS AND THE POSSIBILITY OF SOME KIND OF UNFORTUNATE BEHAVIOR 
WITH PULL TABS THAN THERE WAS WITH BINGO...THAT THEY WERE PRINTED 
MONEY IN A WAY. BINGO WAS OPERATION WHERE YOU HAD LOTS OF 
OVERHEAD COSTS. ANYWAY THERE WAS VOLUMINOUS TESTIMONY ON IT AND 
AGAIN IT WAS MR. RANDALL BURNS THAT PROVIDED THAT TESTIMONY. I 
KNOW THE PRESIDENT OF THE SENATE FEELS THAT THERE IS A DIFFERENCE. 
SENATOR HALFORD DO YOU RECALL FROM LAST YEAR THAT SENATOR 
ELIASON HAS SOME STRONG FEELINGS IN THAT REGARD ALSO? AND THAT 
WAS BASED AGAIN ON THE TESTIMONY FROM LABOR AND COMMERCE. LONG 
ANSWER TO A SHORT QUESTION. AS LONG AS WE PUT THIS ON THE RECORD, 
BECAUSE IT REALLY IS THE REASON. IT HAS LOTS OF HISTORICAL 
PRECEDENCE. WE'RE NOT BREAKING WITH ANY HISTORICAL PRECEDENCE 
SINCE 1959.

SENATOR DUNCAN

WHAT IS THE POTENTIAL FOR THE MANIPULATION OF PULL TAB GAMES IN 
THE STATE AS CONTRASTED WITH BINGO I GUESS TO MAKE THAT 
COMPARISON. PERHAPS I CAN ASK MR. HANSEN TO RESPOND TO THAT?

JOHN HANSEN

I WAS AT THOSE COMMITTEE MEETINGS MENTIONED BY SENATOR RODEY. I 
PARTICIPATED IN THOSE. AND YOUR QUESTION REGARDING THE 
MANIPULATION OR THE EASE OF MANIPULATION ON A PULL TAB 
GAME...AH...I'LL STICK MY NECK OUT HERE A LITTLE BIT AND SAY THAT 
PROBABLY PULL TABS ARE, IF NOT THE MOST, ONE OF THE MOST EASY FORMS 
OF GAMBIJNG TO MANIPULATE EITHER BY AN OPERATOR OR BY ANYONE 
WHO’S CONDUCTING GAMING. JUST BY THE NATURE OF THE WAY THEY WORK, 
THERE'S A SET NUMBER OF PRINTED WINNERS IN THAT GAME AND SIMPLY BY
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KEEPING TRACK OF THOSE WINNERS ANY COMMERCIAL BUSINESS THATS 
SELLING THOSE PULL TABS IS ABLE TO TELL WHERE THAT GAME IS AT AT 
WHAT TIME. AND, SIMPLE MATH. IF YOU HAVE TWO $500 WINNERS IN A JAR 
THAT HAS FIFTY TICKETS...TELLING YOUR FRIEND, MOTHER OR WHOMEVER 
THAT THIS IS THE JAR TO BUY....THATS THE WAY VERY SIMPLY IT CAN BE 
MANIPULATED. AND THATS PROBABLY THE MOST COMMON FORM OF IT. 
THERE ARE OTHER WAYS TO DO IT THAT OPERATORS AND OR ANYBODY 
SELLING PULL TAB GAMES CAN MANIPULATE THEM. THEY USE THESE GAMES 
EXTENSIVELY, IF THEY PURCHASE THE SAME SERIES OVER A CERTAIN PERIOD 
OF TIME IF ITS WITHIN THAT SAME MANUFACTURING BATCH THOSE PRIZE 
WINNERS ARE SEEDED IN THAT GAME IN THE SAME PLACE THAT THEY WERE 
IN THE BOX BEFORE AND YOU SIMPLY HAVE TO OPEN UP ONE GAME AND FIND 
OUT WHERE THE PRIZE WINNERS ARE AND THEN YOU KNOW WHERE THEY ARE 
AND THE NEXT TEN GAMES OF THAT SAME SERIES. SO THERE'S SOME VAlUE 
TO TREATING PULL TABS SEPARATELY FROM OTHER GAMING ACTIVITIES 
THAT WE ALLOW IN THE STATE.

SENATOR HALFORD

HOW DO OTHER STATES TREAT PULL TABS AS COMPARED TO ALASKA?

JOHN HANSEN

ALASKA IS VERY LIBERAL IN REGARDS TO ITS REGULATION OF PULL TAB 
GAMES COMPARED TO OTHER STATES TO SAY THE LEAST.

SENATOR HALFORD

THE MOST LIBERAL?

JOHN HANSEN

CLEARLY.

SENATOR HALFORD

OF ALL THE STATES?

JOHN HANSEN

YES.



SENATOR HALFORD

INCLUDING NEVADA?

- 5 -

JOHN HANSEN

NEVADA HAS VERY LIMITED PULL TABS. AS A MATTER OF FACT I BELIEVE 
THEY DO HAVE CHARITABLE GAMING BUT ITS VERY SMALL. THEY HAVE 
CASINO GAMBLING THERE. THEY DON'T ALLOW PULL TABS IN CASINO 
GAMBLING.
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COMMUNICATIONS ACT OF 1934, AS AMENDED
AN ACT To provide for the regulation of in tersta te  and foreign com m unication by 

w ire or radio, and for o ther purpoeea.

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled,

T it le  I—G e n e ra l P ro v is io n s

PURPOSES OF ACT, CREATION OF FEDERAL COMMUNICATIONS 
COMMISSION

Se c t io n  1. [47 U.S.C. 151J  For the purpose of regulating inter­
state and foreign commerce in communication by wire and radio so 
as to make available, so far as possible, to all the people of the 
United States a rapid, efficient, Nation-wide, and world-wide wire 
and radio communication service with adequate facilities at reason­
able charges, for the purpose of the national defense, for the pur­
pose of promoting safety of life and property through the use of 
wire and radio communication,1 and for the purpose of securing a 
more effective execution of this policy by centralizing authority 
heretofore granted by law to several agencies and by granting addi­
tional authority with respect to interstate and foreign commerce in 
wire and radio communication, there is hereby created a commis­
sion to be known as the “Federal Communications Commission,” 
which shall be constituted as hereinafter provided, and which shall 
execute and enforce the provisions of this Act,2

APPLICATION OF ACT

Sec. 2. [47 U.S.C. 152] .(a) The provisions of this act shall apply 
to all interstate and foreign communication by wire or radio and 
all interstate and foreign transmission of energy by radio, which 
originates and/or is received within the United States, and to all 
persons engaged within the United States in such communication 
or such transmission of energy by radio, and to the licensing and 
regulating of all radio stations as hereinafter provided; but it shall

1 The provision relating to the promotion of aai’ctv of life and property was added by ,;An Aet 
to amend the Communications Act of 193d, etc." Public Law 97, 75th Congress, approved and 
affective May 20, 1937. 50 Stat. 1S9.

* Section 502 of Public Law 97-259, 96 Stat. 10S7,1099, Sept. 13,1932, provides:
(a) Tha National Telecommunications and Information Administration shall conduct a com­

prehensive atudy of tho long-range international teleoommunicationa and iiformation goals of 
the United States, the specific international telecommunications and information policies neces­
sary to promote thooe goals and the strategics that will ensure that the United States achieves 
them. The Administration shall further conduct n review of the structures, procedures, and 
mechanisms which are utilized by the United States to develop international telecommunica­
tions and information policy.

(b) In any study or review conducted pursuant to this section, the National Telecommunica­
tions and Information Administration shall not make public information regarding usage or 
traffic patterns which would damage United States commercial interests. Any such study or 
review shall be limited in intr/national telecommunications policies or to domestic telecom­
munications issues which J irKdy  affect such policies.

3
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not apply to persons engaged in wire or radio communication or 
transmission in the Canal Zone, or to wire or radio communication 
or transmission wholly within the Canal Zone.* The provisions of 
this Act shall apply with respect to cable service, to all persons en-. 
gaged within the United States in providing Buch service, and to 
the facilities of cable operators which relate to such service, as pro­
vided in title VI.

(b)4 Except as provided in section 224 and subject to the provi­
sions of section 301 and title VI, nothing in this Act shall be con­
strued to apply or to give the Commission jurisdiction with respect 
to (1) charges, classifications, practices, services, facilities, or regu­
lations for or in connection with intrastate communication service 
by wire or radio of any carrier, or (2) any carrier engaged in inter­
state or foreign communication solely through physical connection 
with the facilities of another carrier not directly or indirectly con­
trolling or controlled by, or under direct or indirect common con­
trol with such carrier, or (3) any carrier engaged in interstate or 
foreign communication solely through connection by radio, or by 
wire and radio, with facilities, located in an adjoining State or in 
Canada or Mexico (where they adjoin the State in which the carri­
er is doing business), of another carrier not directly or indirectly 
controlling or controlled by, or under direct or indirect common 
control with such carrier, or (4) any carrier to which clause (2) or 
clause (3) would be applicable except for furnishing interstate 
mobile radio communication service or radio communication serv­
ice to mobile stations on land vehicles in Canada or Mexico; except 
that sections 201 through 205 of this Act, both inclusive, shall, 
except as otherwise provided therein, apply to carriers described in 
clauses (2), (3), and (4),



LKM. I
t o  M n o B i  m s u e d  i n  w i r e  o r  r a d i o  e m i n i n i n t k n  o r

 i n n  f a  t b s  C a n a l  Z o n e ,  o r  t o  w i r e  o r  r a d i o  m m r a n n l c w t i o p

o r  t r a n w u a r i c n  w h o l l y  w i t h i n  t h e  C a n a l  Z o n e . *  T h e  o n m e i e n *  o f  

t h i s  A r t  s h a l l  a p p l y  w d h  r a s p e c t  t o  c a b l e  s e r v i c e ,  t o  a l l  m o o m  e n ­

g a g e d  w i t h i n  t h e  U n i t e d  S t a t e s  i n  p r o v i d i n g  m i d i  » e r n » ,  a n d  t o

t h e  f o r f K t i r e  o f  c a b l e  o p e r a t o r s  w h i c h  r e l a t e  t o  s u c h  s o r a o a ,  n o  p 1 0 -  
'  t i d e d  k  t i t l e  V S . *

( b ) 4  E x c e p t  w i  p r o v i d e d  i n  s e c t i o n  £ 2 4  a n d  s u b j e c t  t o  t h e  p r o d -  

e t a s  o f  s e c t i o n  9 0 1  a n d  t i t l e  V I /  n o t h i n g  i n  t h i s  A c t  i d u d !  b e  c o n ­

s t r u e d  t o  a p p l y  o r  t o  g i v e  t h e  O r n x u n a s M Q  j u r f e d k t i o n  w i t h  r e s p e c t  

t o  ( 1 )  c h a n g e s ,  c b n s i f k a t i o o a ,  p r a c t i c e s ,  s e r v i c e s ,  f e d i i t i o o ,  o r  r e g u ­

l a t i o n *  f o r  o r  t o  c o n n e c t i o n  w i t h  t o t n s t a i e  c o m m u n i c a t i o n  s o m o e  

b y  w i r e  o r  r a d i o  o f  a n y  c a r r i e r ,  o r  ( 2 )  a n y  c a r r i e r  e n g a g e d  f a x  i n t e r ­

s t a t e  o r  f o - " % a  r o u x s o a m e s t k c  s o l e l y  t h r o u g h  p h y s i c a l  c e n e e c t i c n  

w i t h  t h e  f t  i t i c e  o f  a n o t h e r  c a r r i e r  n o t  d i r e c t o r  o r  u s d i r o c U y  c o n ­

t r o l l i n g  o r  v . n t r o O e d  f a y ,  o r  t s n d e r  d i r e c t  o r  i n d i r e c t  c o m m o n  c o n ­

t r o l  w i t h  s u c h  c a r r i e r ,  o r  ( 3 )  a n y  c a r r i e r  e n g a g e d  m  i n t e r s t a t e  o r  

f o r e i g n  c o m m u n i c a t i o n  s o l e l y  t h r o u g h  c o n n e c t i o n  b y  r o d e o ^  o r  b y  

w i r e  a n d  r a d i o ,  w i t h  C a d K t i n e , l o c a t e d  t o  a a  a d f o a n t a g  S t a t e  o r  i n

C a n a d a  o r  M e x i c o  ( w h e r e  t h e y  a d j o i n  t h e  S t x s t e  I n  w i n c h  t h e  c a n i -  e rfe d n i— i— ’---- * - -_  . .  - - * t >  v u n i i m v ,  «  a n o t h e r ___________________

e o a t n d H n g  o a r  c o a x t r c d l e d  b y ,  o r  u n d e r  d i r e c t  o  

c o n t r o l  w i t h  s u c h  c a r r i e r ,  o r  ( 4 )  a n y  e a r n e r  t o  w h i c h  d a n s e  v i )  o r  

c l a u s e  C S )  w o u l d  b e  a p p l i c a b l e  e s r e p t  f o r  f a r o n h i n g  i n t a n t e t e  

m o b i l e  r a d i o  o u i o r n ' r a c a t i o n  s e r v i c e  o r  r a d i o  c e m m t m i c r t i a a  s e r v ­

i c e  t o  m o b i l e  s t a t i o n s  o n  t e n d  v e h i c l e s  i n  C h n a d a  o r  Z f l e s k o ;  e x c e p t  

t h a t  a e c t i o a s  2 0 1  t h r o u g h  2 8 5  o f  t h i s  A c t ,  b o t h  i n c h t a h r e ,  s h a l l ,

e x c e p t  a s  o t h e r w i s e  p r o v i d e d  t h e r e i n ,  a p p l y  t o  c a r r i e r s  d e s c r i b e d  i n  
d a o e c s  C &  ( 3 ) ,  a n d  ( 4 X

D g s x r e m o n s

S e a  I V  £ 4 7  I J . S . C .  1 5 S J  F o r  t h e  p u r p o s e s  o f  t h i s  A c t ,  u n l e s s  t h e  
c o n t e x t  o t h e r w i s e  r e q u i r e s —

< e J  " W i r e  c a a s m u n k a t i o z T  o r  " c o m n m m c a t i o e  b y  w i r e ”  m e a n s

t h e  t r a n s m s s i o a  o f  w r i t i n g ,  s i g n s ,  s i g n a l s ,  p i c t u r e s ,  a n d  s o u n d s  o f

e l l  k t o d e  f a y  a i d  o f w i r e ;  o w  o r  o t h e r  B i k e  c o n n e c t i o n  b e t w e e n  t h e

p o i n t s  o f  o r i g i n  a n d  r e c ^ i k a  o f  s u c h  t r a n e n d m i o a ,  i n d c t d c p g  a l l

f o r t n u n r a t a l i t g s B i  f a t a l i t i e s ,  a p p a r a t u s .  a n d  s e r v i c e s  ( e m o n g  o t h e r

tfaksgu, t h e  r e c e i p t ,  f o r w a r d i n g ,  a n d  d e l i v e r y  o f  c o m m u n i c a t i o n s )  i n -  
r i k t e e t t a l  to s u c h  transmission.

M S ^ ^ ^ s s s a
"** to y *  vs.

•gg?«ly wctto m r n r  t

a  i l l  r i i lT ,  ~~  _________

. ---- tbefacitjdmef ai*ttK rcarriernat3ir0cifyeriKii*ectb cDaiCa(M»g&-<xntreOe4 br,ar
& cier d e n x t e r  iio te rv c *  l i n n : !  c tm tro l tn lk  m tch  c e r r itr . te c e z f t% m t fa c tio n *  SS I M S B  e f t W
\e t bed mrtoritn; t f * il except me etherm te m i U  S n H i SW»tr to e a sritrt dexnbeA m  bmeCP.

< h )  “ R a d i o  e a m m t m i c a t i o o " '  o r  “ o o m n u x n t e a t h m  b y  r a d i o "  m e a n s  

t h e  t r m M B w i o r i o n  b y  r a d i o  o f  w r i t i n g ,  s i g n s ,  s i g n a l s ,  p i c t u r e s ,  e n d  

o o a t n &  o f  a l l  k i n d s ,  i n c l u d i n g  a l l  i n s t r a m e n t s J i t i r e ,  f a c i l i t i e s ,  a p p a ­

r a t u s ,  e n d  s e r v i c e s  ( a m o n g  o t h e r  t h i n g s ,  i l i a  r e c e i p t ,  f o r w a r d i n g ,  

a n d  d e l i v e r y  o f  c o m a M n u c & i i o n s }  t o c i d e a t a l  t o  s u c h  t n u M n m s r i o n .

( e )  " L i c e n c e s "  m e s n e  t h e  h o l d e r  o f  a  r a d i o  s t a t i o n  l i o e a n e  g r a n t e d  

o r  c o n t i n u e d  i n  f o r c e  u n d e r  a u t h o r i t y  o f  t h i s  A d .

( d )  n r r n n s B a a a w o n  o f  e n e r g y  b y  r a d i o "  o r  " r a d i o  t r a n s m i s s i o n  o f  

e n e r g y "  i n d u d e s  b o t h  e u e h  t r a n s m i s s i o n  a n d  a l l  t o s t r t n n e n t a l i t i o s ,  

f a d l i t i e s ,  a m i  s e r r i o M  i n d d e n i r i  t o  s u c h  t r a n s m i s s i o n .

( e )  “ I n t e r s t a t e  c o n u n u s i c a t i o o ”  o r  " m t e r B t a t e  t r a n a n u e B t o a "  

m e a n s  c o m m u n i c a t i o n  o r  t r a n s m i s s i o n  ( 1 )  f r o m  a n y  S t a t e ,  T e r r i ­

t o r y ,  o r  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s  ( o t h e r  t h a n  t h e  C a n a l  

Z o n e } , 4  o r  t h e  D i s t r i c t  o f  G o f e t m b i a , t o  a n y  o t h e r  S t a t e ,  T e r r i t o r y ,  

o r  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e n  ( o t h e r  t h a n  t h e  C f c t $ c l  Z o n e ) , 0  o r  

t h e  D i s t r i c t  o f  G o l u a n f c f e ,  ( 2 D  f r o m  o r  t o  U n i t e d  S t o t e a  t o  o r  f r o m  

t h e  C a n a l  Z o n e ,®  i s s o f a r  a s  s u c h  c o m m m r i r a t r o n r o r  t r a n e m i a r i o n  

t a k e s  p l a c e  w i t h i n  t h e  U n i t e d  S t a t e s ,  o r ( 8 )  I x k w e e n ‘ p o i n t s  w i t h i n  

t h e  U n i t e d  S t a t e s  t o r t  t h r o u g h  a  f o r e i g n  c o u n t r y ;  *  h u t  s h a l l  n o t ,  

w i t h  r e s p e c t  t o  t h e  y r o r i m m a  o f  t i t l e  i f  o f  t h i s  A c t  ( o t h e r  t h a n  m o ­

t i o n  2 2 3  t h e r e o f ) , T  m d n c b  w i r e  o r  r a d i o  c o m m u n i c a t i o n  b e t w e e n  

p o i n t s  i n  t h e  e a s e  S t a t e ,  T e r r i t o r y ,  o r  p a e e e s w o n  o f  t h e  U n i t e d  

S t a t e s ,  o r  t h e  D i s t r i c t  o f  C b h n n b t o , t h r o u g h  a n y  p l a c e  o u t s i d e  

t h e r e o f ,  i f  s u c h  c o m m u n i c a t i o n  i s  r e g u l a t e d  b y  a  S t a t e  c o m m i s s i o n .

( D  " F b r e z g n  e o c a u m x n k a t i o n "  o r  f o r e i g n  t r a n m n k r a a o n ”  r a c a n e  

c c n m m a k a t i o u  o r  t r a a a n r i a r i r a  f r o m  o r  t o  a n y  p l a c e  t o  t h e  U n i t e d  

S t a t e s  t o  o r  f r o m  a  f o r e i g n  c o u n t r y ,  o r  b e t w e e n  a  s t a t i o n  t o  t h e  

U n i t e d  S t a t e s  a n d  a  m o b i l e  s t a t i o n  l o c a t e d  o u t s i d e  t h e  U n i t e d  

S t a t e s .  1

< g )  " U n i t e d  S t a t e s ’ *  m e a n s  t h e  s e v e r a l  S t a t e s  a n d  T n r i t o r i e o ,  t h e  

D i s t r i c t  o f  C o l u m b i a ,  a n d  t h e  p o s s e s s i o n s  o f  t h e  U n i t e d  S t o t e a ,  h u t  

d o e s  n e t  i n d u d e  t h e  O m n i  Z o n e . *

( h )  “ Q r a x m o a  c a r r i e r "  o r  " c a r r i e r ”  m e a n s  a n y  p e r s o n  e n g a g e d  a s  

a  c o m m o n  c a r r i e r  f o r  h i r e ,  i n  i n t e r s t a t e  o r  f o r e i g n  c o m m u n i c a t i o n  

b y  w i r e  o r  r a d i o  o r  i n  i n t e r s t a t e  o r  f o r e i g n  r a d i o  t r a n s m i s s i o n  o f  

e n e r g y ,  e x c e p t  w h e r e  r e f e r e n c e  i s  m a d e  t o  c o m m o n  c a r r i e r s  n o t 

s u b j e c t  t o  t h i s  A c t ;  b u t  a  p e r s o n  e n g a g e d  i n  r a d i o  b r o a d c a s t i n g  

s h a l l  n e t ,  i n s c f o r  a a  s u c h  p a r s o n  i s  s o  e n g a g e d ,  b e  d e e m e d  a  

c o m m o n  c a r r i e r .

0 0  " P e r s o n ”  i n d u d e s  a n  i n d i v i d u a l ,  p a r t n e r s h i p ,  a a j o c s a t s o o ,  

j o t o t e t o c k  c o m p a n y ,  t r u s t ,  o r  c o r p o r a t k m .

( 0  " C o r p o r a t i o n  t o d u d e a  a n y  c o r p o r a t i o n ,  j j o i n f r s t o c k  c o m p a n y ,  

o r  a s s o c i a t i o n .

0 0  " R a d i o  s t a t i o n ' *  o r  " s t a t i o n ”  m e a n s  a  s t a t i o n  e q u i p p e d  t o  

e n g a g e  m  r a d r o  c o m m u n i c a t i o n  o r  r a d i o  t r a n s m i s s i o n  o f  e n e r g y .

* H »  part o f asctioc SM&  »M rti M w  tb» weaenfcw tn»  t o  re e d  am ebuv* }* j
M M tin»w,atcii»«w iM w to,w fK iw <A paB.ot<eaim .m >>iitofwi> 
S a W W f t a i w I f  t M M M I n c  torf ■hoU mot im ehtAt m i r  c u t wnfntof—  M m  pmt&e 
o itk ia  ttem em e  S ta ir. V sT ttsrp . m -pm m m tm  e f d *  lh a te d  o r  tS t D ie tx ie t m fC U m U m .
th romg k  m y  p ta c e  w f t i f r  Ih eteeK  i f  en&  te rm m sgk atiem  m  re g e ia ta i b je tS ta le  a a a w t o

1 t v a i k  u tm  W - IS X  w c r e w d  M w r X  IW 8 ,8 1  S to L  112; n r o M  im h e trtx m  W C U  t y  lo w r t-  {■g^oatorlkMwrthwattoato^hTriirtbrrag^tXtonrfthtoAa.* .  .
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(/) “Mobile stailor.” moans a rraBoKComnranfcatinn station cap*. 
Me of being moved and which ordinarily does mom.

(n») "Land station" homum a otatwm, other Shan a mobile station, 
ceri for radio coiamuiricat»Q ■with roefci!© etattons- 

<o) "Mobile service” means a radio communication service car­
ried on between mobile statk n  oar receivers and land 8ta& ns and 
by mobile station© communicating among themselves, and incindofl 
both one-wary and two-way radio oomeimmcation sejvicoo.®

(o) '‘Broedfcaatlag” means the dissemination of radio owmwamco- 
tkns intended to be received by the public, dirodly or b j the inter- snediary of relay statwrm.

(p) ‘'Chain broadcasting" means mmnltaneoos broadcasting of an 
Identical program by two or more connected efationa.

(q) "Amateur station” means a radio station operated by a duly 
authorised peracn interested in radio technique dM y with a  per­
sonal aim n»d without pecuniary interest.

(r) “IWMboae eondumge service” means serrkc within a tele­
phone exchange, or wiitbnn a connected system of tohmhoue ex­
changes within the same exchange area operated to fam uli bo sub­
scribers M wtwm wdwlin t service of the character ordinarily 
famished by a aimgte exchange, and which is covered by the ex- 
changeservice cfaorjra. %

(o) Telephone toB service” n eats tefesftotte service between sta­
tions »  dffieroat exchange areas for which there ie made a sepa­
rate charge not included m contracts with subscribers for exchange service.

(t) "State commission" means the CQtmmerioB, board, or official 
(by whatever asm© designated) which undvr the taws of any State 
bos regulatory jurisdiction with respect to tdraetate operations of 
carriesBv

(u)" “Couoocting carrier” meene & carrier vVsecribed in douses 
(Z), (3), or (4) of section 2(b).

(v) ‘State” includes the District cf Ootambia t  nd the Turritoriee end poeaemkma.
(w)‘* (3) "Ship” iic ^reesd” indudes every dec criptica of water- 

craft or ether artificial contrivance, except axreral t, used or capable 
of bring need m  a raocaaj o f transportation on  ̂rater, whether or not it is actually afloei.

(2) A sirip ebrdl be considered a passenger ship if it carries or is 
Bceosed or certificated to carry more than twrive paoscngera.

(3) A cargo ship means any drip not a paaecngBT atrip.
(4) A passenger is any person carried on board a ship or veeed 

except (I) the officers aid  craw actually employed to man and oper­
ate the ship, (2) persons employed to carry on the buaowes of the 
ship, and (3) persons an board a ship when they are carried, either 
because of (be obligation laid upon the master to carry sbap-

r _________ t g r a g g r a w g s  act c r if*___________ sot. 3

wredbadp diatreaewd, or other pessons in Uke or rimilar ritnationa or 
by reason of any circumstance over which neither the master, the
owner, nor the charterer (if any) boa control.

<&) Nudeor atrip" means a ship provided with a midear power-
plant*1(x) <<Bto£otclegraph auto alarm" on a ship of the United States 
cobjcct to the pnmaiom* of peart II of title III of this Act means an 
automatic atom  reoehriag apparatus which responds to the radio- 
* ’ ■*-    <*«“ i ■»»** h«t hnm smmnred by She Cbwmriaaioa.
automatic alarm raeetvmg ag>parau» n w . _________
telegraph alarm signal and has been approved by She Cbmnrisssoo. 
"Radiotelegraph w*to alarm” on a foreign ship means on automatic 
• -  which reaaonds to the radiotelegraphalarm rcorivmj apparatus 

alarm rignal and has been approved by the government ofl tne 
country m which, the ship is registered: Provided, That the United £ 
States and the country in which the ship is registered ore parties ? 
to the same treaty, cm m tun, or agreement proscribing the re- 3 
qrarea qata for each apparatus. Nothing in this Act cr In aqy other ■ 
provsBscn of law shall be ccnsferood to require the reawutioa cf a - 
radiotelegraph onto alarm as complying with pent U of title III of ■ 
thfa Act, on a foreign slip  sdbiect to such part, where the country 
in which the ship »  registered and the United States are not par­
tial to the same treaty, convention, or agreements prescribing the
requirements fo r each apparatus.12 

(y) ** (1) "Operator" era a drip off the United States means, fo r
the purpose of parte U and in  of title IK of this Act,14 a person
holding a  radio operator’s  license of the proper dass as prescribed
and issued by the Canaxriarion.

(2) "Operator" on a foreign drip means, for the purpose of part D 
of title m  of this Act, a person holding n certificate 03  such of the 
proper doss complying with the pravishm of the radio regulations 
annexed to the International Tekxwnaicnieation Convention in 
force, or complyng with an agreement or treaty between the 
United States and the country in winch the alrip is registered.**

Odd) "Radio officer” on a drip of the United Kates means, for 
the parocse of part IE cf title III of this Avt, a person holding at 
toast a first or second dam radiotelegraph operator’s Koease as pre- 
scribed and famed by the Gnmniflwon. When such person is em­
ployed to operate a radiotelegraph station aboard a ship of the

i . —  .  J  — ■
> ir >u ii iM fcw t w n im iy M i c n » a m .  4  iW t n a i^ .  a t
**edm cS m  (s) «m  U  rm * w  «»w* fc»? iU e U rn 89-m, oevcowd M tM t 13,

IK S , 79 8t«l. S li. I V  (bneer ytw fau n  la  id a ic ttm  W  Jwlfriw « U  ‘ bM m Ik m '’ ha* bam  
a *M l PvMfc Lam K . 7Uk Q a t p n  « n m « i Ifccy *9. tK U S i Stat. W  m l  tm M m

*W « h m ** m  «  M a  abtp aum a an M tw if e  M n a  taaasar which  bat te a  iw rw W  
fy  the taaahy fc  which tfo e h ip  S rlw yt pm hied  <W th tiie d  S M n  amd Hw c m try  ta  mhJek 
dae ih if  hchwgi a n  hath raxtha ta  the amw InWOl eoa>.w*Mwc or ̂ fr j« K iU  jirwcn'Mwg tW  w- 
f aw w it  fira a ch  ammaetm. "Amb tAuttwi % l> iaohfect i»  tbo tW -
aieid  c f fa it  tta ftU h J H  of  Ih ia  Act awam eat latitm eHc aSatva a tn ita r eawpfyuai w iA  Aaw 
amd afptaeed h r/the  Qsmamaaiam. ffo thh ig  i*  ttua  AcCaebt o a f at&cr pioyjt  'tan c f How »fcog  la  
OJujfc Wrrf to  raqabe  the m  axnpt cotg tr iih  p a rt H  a f t i t i i  H I o f CUi
M  <M «  facdga a h if aakj ect ta  aach port, wheat ceeatry a f atfgim. la aat • party ta a  treaty.m f. - —     - —f —fi 3t * a — V̂ _ tfV* a——. . , , , 1  - - *OWfSEm*^ or wMfmclR OWCre «3f UatlW oflnw »  rHanS X> fiOCfl tRMfBlCVIl
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United States, be is also re q u ire d  to be Ihxxwed m a "radio offioar” 
in accordnnce with the A d of May *2,1948(46 US.C. 229n-li).
(21 "Radio officer” on a foreign ship means, (or the purpose of 

part D of title III of this Act» a person holding at toast a first or 
eecood doss radiotetegrapli operator's certificate complying with 
the pnrosione of the radio regctetiaao annexed to the Inlcmatioanl 
IVfecoNununkataon Cbnveatacn in force.18

(an) UMbor" or “port” means say phoe ta which daps may
resort for shelter or to load or unload pnasengma or goods, or t o
obtain tbdi, wafer, or supplies. This term shall mppty to  out* places
whether proclaimed puMic or not end whether natural or artifScaL

(Mi) “Safety convention” means the International Convention for
the Safety of Life at Sea in force and the regulations referred to therein.

(cc>»* ‘Station license,0 “radio station license," or "Kceooe” 
means that Instrument of aothorfeatkm repaired by this A d or the 
rules and regulations o f the Oomarieswu made pesronan* to this 
Act, for the use or operation of apparatus for bansuuaioa of 
energy, or communications, or ngnaw by radio by whatever name 
the instrument may be designated by the GomrahBaon.

(dd) “Broadcast station,0 broadcasting station," or "radio broad­
cast station” means a radio station equipped to engage in broad­
casting as herein defined.

foe)18 “Construction permit” or “permit for construction" means
that instrument cf authorization reqnired by this A d or the rales
Ttnd regulations of the CtammsBtoa made punment to this Act for
the construction of a station, or the mstauatiott of apparatus, for
the taimaramwtoa of energy, or ccsramniicationo, or signals by radio,
by whatever name the instrument may be designated by the Crmt- nnstiia.

<fl)18 "Greet Lakes Agreement” means the Agrssaaenl for the 
Promotion cf Safety oa the Greet Lakes by Means of Radio in force 
and the regulations referred to therein.

(gg) "P riv a te  land mobile service” means a mobile service which 
provkfee a jregulsriy interacting group of boss, mobile, portable, 
and issaotisjfea control and relay stations (whether liceuaod on an 
individual, cooperative, or multiple beads) for private oneway or
 4-

Midad b j M B c low CH OU Cbacwn.»  SmSm, «»■ ftwod Jnly H, W R eg StoC Til. Ifcb Act pcu lM  fbat ft nor I» d trf m  iv*
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two-way land mobile radio w nmnricrtiw i by chgiMo users over 
designated ana* of operation***

raornaotre maumno *o t b s  oomumnon
foe. 4. £17 USjC. 164] (e) The M e rd  Cotnmnaacatieos Cose* 

mission (m thia A d roferrsd to m the “Cowimimioo”) d afl be eam- 
pteed of Eve 81 OunmiarioaMra Appointed by the Prwkteat, by snd 
with the advice and consent of the Senate, one of whom the Press-
dantaball as AnriwiMm(1) Stack aaBaAor of the Oonrmhsirm shall be a dfcisen of
the United Stotea.<?XA) No member of tba Cwnrnfasion or p m a  employed by the
Cbasaissfoja shall—6) bo financially interested in aay eompaay or other entity

engaged la the raaixafarture or sale of tefcxmnmankatioiej
equipment whack io enbjeet to regulation by the Ooaemieo**;equtpmenx wnaos »  KugcM «v —

00 be fiaoadaUy interested hi nay company or other entity 
engaged in the bcriassa of cosaarrroirMfca by wire or radio or 
in the use cf the tfncfwinp wt'ic spectrum;

(Hi) be ffanndalfr interested in ccy company or other entity 
which oontoda any company or other entity specified in danse 
0) or danse 00, or winch derives a  significant portion of its 
total income from ownership of etadoe, bends, oc other seenri- 
ties uf aay such company or other entity; or 

tiv) be employed by, noli any official relation to, or own any 
etodto, boom, or other aeccritiea of, eny person sjgniScsntiy 
regulated by the Oofaariemoti reader that Act;
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.. MEMORANDUM
#

State of Alaska
Department of Law

TO;

FROM:

R a n d a l l  P. B u r n s ,  D i r e c t o r  date

D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  
D e p a r t m e n t  o f  C o m m e r c e  a n d  f i l e  n o

E c o n o m i c  D e v e l o p m e n t
TEL. NO:

SUBJECT.

M a y  4, 1 9 9 0  

6 6 3 - 9 0 - 0 3 8 6  

4 6 5 - 3 6 0 0

G a m i n g  o n  p u b l i c  a i r w a y s

A s s i s t a n t  A t t o r n e y  G e n e r a l  
C o m m e r c i a l  S e c t i o n - J u n e e u

Y o u  h a v e  r e q u e s t e d  o u r  a d v i c e  o n  a n u m b e r  o f  i s s u e s  
r e l a t i n g  t o  t h e  b r o a d c a s t i n g  o f  g a m i n g  a c t i v i t i e s  o v e r  t e l e v i s i o n  
a n d  r a d i o .  B r i e f l y ,  w e  c o n c l u d e  t h a t  w i t h i n  F i r s t  A m e n d m e n t  
r e s t r i c t i o n s  t h e  s t a t e  m a y  p r o h i b i t  t h e  b r o a d c a s t i n g  o f  g a m i n g  
a c t i v i t i e s  o r  a d v e r t i s e m e n t s .  H o w e v e r ,  w e  h a v e  s e r i o u s  c o n c e r n s ,  
f r o m  a n  e q u a l  p r o t e c t i o n  s t a n d p o i n t ,  w i t h  a n y  p r o p o s a l  t h a t  w o u l d  
a l l o w  o n e  p a r t i c u l a r  g r o u p  o r  o r g a n i z a t i o n  t o  c o n d u c t  o r  a d v e r t i s e  
g a m i n g  a c t i v i t i e s  o n  t h e  a i r  w h i l e  e x c l u d i n g  a l l  o t h e r s .

C u r r e n t l y ,  u n d e r  f e d e r a l  s t a t u t e ,  o n l y  i n f o r m a t i o n  a b o u t  
s t a t e - c o n d u c t e d  l o t t e r i e s  is a l l o w e d  t o  b e  b r o a d c a s t  b y  r a d i o  o r  
t e l e v i s i o n .  18 U . S . C . A .  § 1 3 0 7  ( 1 9 8 8 ) .  O n  M a y  7, 199 0 ,  a n e w
f e d e r a l  law, t h e  C h a r i t y  L a w s  A d v e r t i s i n g  C l a r i f i c a t i o n  A c t  o f  
1 9 8 8 ,  P . L .  1 0 0 - 6 2 5 ,  H . R .  3146,- 1 0 0 t h  C o n g . ,  2 n d  S e s s .  ( 1 988), w i l l  
g o  i n t o  e f f e c t .  T h i s  l a w  w i l l  " e x p a n d  t h e  s c o p e  o f  C h a p t e r  61, 
U . S .  C o d e ,  t o  a l l o w  t h e  a d v e r t i s i n g  i n  i n t e r s t a t e  c o m m e r c e  of 
l o t t e r i e s ,  g i f t  e n t e r p r i s e s ,  a n d  s i m i l a r  a c t i v i t i e s  ( i n c l u d i n g  
c a s i n o  g a m b l i n g  a n d  b i n g o  h a l l s )  i f  t h e  a c t i v i t y  b e i n g  a d v e r t i s e d  
is l e g a l  i n  t h e  S t a t e  i n  w h i c h  i t  i s  b e i n g  c o n d u c t e d . "  H . R .  No. 
557, 1 0 0 t h  C o n g . ,  2 n d  S e s s . ,  1 3 4  C o n g .  R e c .  4 3 4 3  ( 1 9 8 8 ) .  S p e c i f i ­
c a l l y ,  t h e  n e w  l a w  a l l o w s  t o  b e  b r o a d c a s t

a n  a d v e r t i s e m e n t ,  l i s t  o f  p r i z e s ,  o r  o t h e r  i n f o r m a­
t i o n  c o n c e r n i n g  a l o t t e r y ,  g i f t  e n t e r p r i s e ,  o r  
s i m i l a r  s c h e m e  . . . t h a t  i s  a u t h o r i z e d  o r  n o t
o t h e r w i s e  p r o h i b i t e d  b y  t h e  S t a t e  in w h i c h  it is 

c o n d u c t e d  a n d  w h i c h  is:

(A) c o n d u c t e d  b y  a n o t - f o r - p r o f i t  o r g a n i z a t i o n  
o r  a g o v e r n m e n t a l  o r g a n i z a t i o n ;  o r

(B) c o n d u c t e d  a s  a p r o m o t i o n a l  a c t i v i t y  b y  a 
c o m m e r c i a l  o r g a n i z a t i o n  a n d  i s  c l e a r l y  o c c a s i o n a l  
a n d  a n c i l l a r y  t o  t h e  p r i m a r y  b u s i n e s s  o f  t h a t  
o r g a n i z a t i o n .

T o  a d d r e s s  t h e  n e w  s y s t e m ,  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  

C o m m i t t e e  h a s  i n t r o d u c e d  H o u s e  B i l l  587. A s  o f  t o d a y ,  t h e  c u r r e n t



Randall P. Burns, Director
Division of Occupational Licensing
663-90-0386

May 4, 1990
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c o m m i t t e e  s u b s t i t u t e  ( o f f e r e d  4 - 2 5 - 9 0 )  p r o p o s e s  a m o r a t o r i u m  o n  

b r o a d c a s t i n g  g a m i n g  i n f o r m a t i o n  u n t i l  O c t o b e r  1, 1990, e x c e p t  t h a t  
t h e  " D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  m a y  a u t h o r i z e  
a n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n  o r  n e t w o r k  o f  s t a t i o n s  t o  
b r o a d c a s t  t h e  c o n d u c t i n g  o f  a n  a c t i v i t y  u n d e r  A S  0 5 . 1 5 . "  P. l, 
l i n e s  2 2 - 2 4 ,  C S H B  5 8 7  ( L a b o r  a n d  C o m m e r c e ) .  B r o a d c a s t i n g  i n f o r m a­
t i o n  a b o u t  f i s h  d e r b i e s  is a l s o  a l l o w e d ,  a s  f e d e r a l  s t a t u t e  
c u r r e n t l y  a l l o w s  b r o a d c a s t i n g  t h i s  i n f o r m a t i o n .  18 U . S . C . A .  § 1 3 0 5  
( 1 950).

A s  a r e s u l t  o f  t h e  n e w  f e d e r a l  a c t  a n d  H B  587, y o u  h a v e  
a n u m b e r  o f  c o n c e r n s .  Y o u r  q u e s t i o n s  a n d  o u r  a n s w e r s  a r e  a d d r e s s e d  
i n  s e q u e n c e  b e l o w .

1. D o e s  t h e  n e w  f e d e r a l  a c t  a u t h o r i z e  b o t h  t h e  a d v e r t i s i n g  a n d  t h e  
c o n d u c t  o f  a u t h o r i z e d  g a m e s  o n  r a d i o  a n d  t e l e v i s i o n ?

F i r s t ,  y o u  h a v e  o n l y  a s k e d  a b o u t  " a u t h o r i z e d "  g a m e s .  W e  
t h i n k  it i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  s t a t e  r e t a i n s  t h e  r i g h t  t o  
d e t e r m i n e  w h i c h  a c t i v i t i e s  i t  w i l l  a l l o w  a n d  t h a t  A S  0 5 . 1 5  a n d  
r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  i t  g o v e r n  t h i s .  T h e  C h a r i t y  G a m e s  
A d v e r t i s i n g  C l a r i f i c a t i o n  A c t  o f  1 9 8 8  d o e s  n o t  i n t e r f e r e  w i t h  a 
s t a t e ' s  d e c i s i o n  c o n c e r n i n g  w h i c h  g a m i n g  a c t i v i t i e s  it w i l l  a l l o w  
w i t h i n  i t s  b o u n d a r i e s  o r  w h i c h  o f  t h o s e  a c t i v i t i e s  it w i l l  a l l o w  
t o  b e  a d v e r t i s e d .  S u m m a r y  o f  H. R. 3 1 4 6 ,  H . R .  No. 557, 100t.h
C o n g . ,  2 n d  S e s s . ,  1 3 4  C o n g .  R e c .  4 3 4 3 - 4 3 5 6  ( 1 9 8 8 ) .

C o n g r e s s  h a s  s p e c i f i c a l l y  n o t  p r e e m p t e d  t h e  s t a t e s  f r o m  
d e c i d i n g  w h i c h  g a m e s  t h e y  w i l l  a u t h o r i z e  a n d  w h a t  k i n d  o f  a d v e r t i s ­
i n g  t h e y  w i l l  a l l o w .  H . R .  No. 557, 1 0 0 t h  C o n g . ,  2 n d  S e s s . ,  134 
C o n g .  R e c .  4 3 4 3 - 4 3 5 6  ( 1 9 8 8 ) .  H o w e v e r ,  o n c e  a g a m e  is a u t h o r i z e d ,  
t h e  q u e s t i o n  o f  w h e t h e r  t h e  g a m e  m a y  b e  a c t u a l l y  c o n d u c t e d  o n  
t e l e v i s i o n  o r  r a d i o ,  o r  w h e t h e r  it m a y  o n l y  b e  a d v e r t i s e d ,  i s  u p  
t o  t h e  F C C .

T h e  f e d e r a l  a c t  d o e s  a l l o w  a d v e r t i s i n g  i f  a s t a t e  a l l o w s  

it. H o w e v e r ,  a s  f u r t h e r  e x p l a i n e d  in. o u r  r e s p o n s e  t o  y o u r  s e c o n d  
q u e s t i o n ,  c o n s t i t u t i o n a l  r e s t r i c t i o n s  s t i l l  a p p l y  n o  m a t t e r  w h a t  
t h e  l a t i t u d e  o f  t h e  f e d e r a l  a c t .  S e e  E d g e  B r o a d c a s t i n g  C o m p a n y .
t / a  P o w e r  94 v. F C C . _____  F. S u p p .  _______, 58 U . S . L . W .  2 5 1 7  (E.D.

Va. Feb. 23, 1990) ( h o l d i n g  c u r r e n t  18 U . S . C . A .  § 1 3 0 7  c o n s t i t u ­
t i o n a l l y  i n v a l i d  a s  t o  c o m m e r c i a l  f r e e  s p e e c h ) .

W e  a r e  n o t  c e r t a i n  i f  f e d e r a l  l a w  a l l o w s  t h e  a c t u a l  
c o n d u c t i n g  o f  g a m e s  o n  t h e  a i r w a v e s  d u e  t o  t h e  a m b i g u o u s  l a n g u a g e  
o f  t h e  f e d e r a l  act. E v e n  t h o u g h  t h e  s t a t e  m a y  r e g u l a t e  i t s  o w n  

g a m i n g  a c t i v i t i e s ,  w e  t h i n k  t h a t  t h e  q u e s t i o n  o f  w h e t h e r  t h e  
f e d e r a l  a c t  i t s e l f  a u t h o r i z e s  t h e  a c t u a l  c o n d u c t i n g  o f  g a m e s  o n
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r a d i o  o r  t e l e v i s i o n  is s t i l l  a n  o p e n  q u e s t i o n ,  a n d  t h a t  i t  is a 
q u e s t i o n  o v e r  w h i c h  t h e  s t a t e  h a s  n o  a u t h o r i t y .  S e e  F e d e r a l  
C o m m u n i c a t i o n s  A c t  o f  193 4 ,  48 S t a t e .  106 4 ,  47 U . S . C .  § 15 1  e t  seq.

2. C o u l d  t h e  s t a t e  l i m i t  t h e  c o n d u c t  o f  g a m i n g  a c t i v i t i e s  t o  
n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  t o  t h e  e x c l u s i o n  o f  o t h e r  
q u a l i f i e d  o r g a n i z a t i o n s  a n d  m u n i c i p a l i t i e s  t h a t  h a v e  a g a m i n g  
p e r m i t  i s s u e d  u n d e r  A S  0 5 . 1 5 ?  (See d r a f t  C S H B  5 8 7  ( L & C ) ) .

W e  a s s u m e  t h a t  t h i s  q u e s t i o n  c o n c e r n s  t h e  c o n d u c t i n g  o f  
g a m i n g  a c t i v i t i e s  o n  r a d i o  o r  t e l e v i s i o n ,  s i n c e  o t h e r  t y p e s  o f  
c o n d u c t  a r e  c u r r e n t l y  a l l o w e d  a n d  C S H B  5 8 7  d o e s  n o t  a d d r e s s  t h e m .  
Y o u  h a v e  o n l y  a s k e d  a b o u t  l i m i t a t i o n s  o n  t h e  c o n d u c t  o f  g a m i n g  
a c t i v i t i e s ,  a n d  w e  w i l l  a n s w e r  t h i s  q u e s t i o n  f i r s t .  H o w e v e r ,  t h i s  
q u e s t i o n  a l s o  r a i s e s  a  c o n c e r n  a b o u t  l i m i t a t i o n s  o n  t h e  a d v e r t i s i n g  
o f  g a m i n g  a c t i v i t i e s ,  w h i c h  w e  w i l l  a l s o  a d d r e s s .

B e f o r e  a n a l y z i n g  w h e t h e r  o r  n o t  a s t a t u t e  c o u l d  c o n s t i t u ­
t i o n a l l y  c r e a t e  a d i s t i n c t i o n  b e t w e e n  t h o s e  w h o  c a n  a n d  c a n n o t  
c o n d u c t  g a m i n g  a c t i v i t i e s  (or a d v e r t i s e  t h e m )  o n  t h e  a i r w a v e s ,  w e  
w o u l d  n o t e  t h a t  o n  i t s  f a c e  c u r r e n t  C S H B  5 8 7  (L&C) d o e s  n o t  a p p e a r  
t o  b e  c o n s t i t u t i o n a l l y  i n v a l i d  b e c a u s e  i t  o n l y  c r e a t e s  a p o s ­
s i b i l i t y  t h a t  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  
w i l l  a l l o w  n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  t o  c o n d u c t  g a m i n g  
t o  t h e  e x c l u s i o n  o f  o t h e r  o r g a n i z a t i o n s .  I f  t h e  d e p a r t m e n t  d o e s  
a l l o w  t h i s ,  t h e n  t h e  d e p a r t m e n t  m u s t  b e  a b l e  t o  j u s t i f y  t h e  
d i s t i n c t i o n  b e t w e e n  t h e  t w o  t y p e s  o f  o r g a n i z a t i o n s ,  a n d  t h e  
f o l l o w i n g  a n a l y s e s  s h o u l d  b e  u s e d .

C O N D U C T I N G  O N - T H E - A I R  G A M E S

T h e  q u e s t i o n  o f  w h e t h e r  n o n c o m m e r c i a l  b r o a d c a s t i n g  
s t a t i o n s  m a y  b e  a l l o w e d  t o  c o n d u c t  g a m i n g  a c t i v i t i e s  o n  r a d i o  o r  
t e l e v i s i o n  w h e n  o t h e r  q u a l i f i e d  o r g a n i z a t i o n s  m a y  n o t  r a i s e s  a n  
e q u a l  p r o t e c t i o n  i s s u e .  A l a s k a  C o n s t ,  ar t .  I, § 1.

U n d e r  A l a s k a ’s e q u a l  p r o t e c t i o n  a n a l y s i s ,  t h e  A l a s k a  
S u p r e m e  C o u r t  e m p l o y s  a s l i d i n g  s c a l e  t o  d e t e r m i n e  i f  c l a s s i f i c a ­
t i o n s  v i o l a t e  e q u a l  p r o t e c t i o n .  T h i s  s c a l e  d e p e n d s  o n  t h e  i m p o r­
t a n c e  o f  t h e  i n t e r e s t s  i n v o l v e d ,  t h e  p u r p o s e s  s e r v e d  b y  t h e  
s t a t u t e ,  a n d  a n  " e v a l u a t i o n  o f  t h e  s t a t e ' s  i n t e r e s t  in t h e  p a r ­
t i c u l a r  m e a n s  e m p l o y e d  t o  f u r t h e r  i t s  g o a l s . "  P a t r i c k  v. L v n d e n  
T r a n s p o r t .  I n c . . 7 6 5  P . 2 d  1 3 7 5  ( A l a s k a  1988) ( c i t i n g  A l a s k a  P a c i f i c  

A s s u r a n c e  Co. v. B r o w n . 6 8 7  P . 2 d  264, 2 6 9  ( A l a s k a  1 9 8 4 ) ) ;  s e e  a l s o
S t a t e  v. E n s e r c h  A l a s k a  C o n s c . . ____ P . 2 d  ____ , Op. No. 3 5 3 9  ( A l a s k a

D e c .  18, 1 9 8 9 ) .

T h e  q u e s t i o n  o f  w h o  m a y  c o n d u c t  g a m i n g  a c t i v i t i e s  o n  t h e
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a i r w a v e s  a l s o  i n v o l v e s  t h e  r i g h t  t o  c o m m e r c i a l  s p e e c h .  A l t h o u g h  
c o m m e r c i a l  s p e e c h  is n o t  a s  p r o t e c t e d  a s  o t h e r  t y p e s  o f  s p e e c h ,  
it is s t i l l  a n  i m p o r t a n t  r i g h t .  S e e  A l a s k a  T r a n s p .  C o m m ' n  v. 
A i r p a c ,  I n c . . 6 8 5  P . 2 d  1 2 4 8 ,  1 2 5 3  ( A l a s k a  1 9 8 4 ) .  I n  a n a l y z i n g  an 
e q u a l  p r o t e c t i o n  i s s u e  a b o u t  c o m m e r c i a l  s p e e c h  t h e  A l a s k a  S u p r e m e  
C o u r t  r e c e n t l y  u t i l i z e d  a f a i r l y  m i n i m a l  l e v e l  o f  s c r u t i n y .  
H o w e v e r ,  e v e n  u n d e r  t h i s  l e v e l  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t

[ t ] h e r e  m u s t  b e  a s u b s t a n t i a l  r e l a t i o n s h i p  b e t w e e n  
l e g i t i m a t e  l e g i s l a t i v e  g o a l s  a n d  t h e  m e a n s  c h o s e n  
t o  a c h i e v e  t h o s e  g o a l s .  . . .  [A s t a t u t e ]  w i l l  b e  
u p h e l d  a s  l o n g  a s  (1) t h e  s t a t u t o r y  p u r p o s e  is 
l e g i t i m a t e  a n d  w i t h i n  t h e  p o l i c e  p o w e r  o f  t h e  s t a t e ;
(2) t h e  m e a n s  c h o s e n  s u b s t a n t i a l l y  f u r t h e r  t h e  
l e g i s l a t i v e  p u r p o s e ;  a n d  (3) t h e  i n t e r e s t  i n  [t h e  
s t a t e ' s ]  c h o s e n  m e a n s  o u t w e i g h s  o t h e r  i n t e r e s t s .

B a r b e r  v. M u n .  o f  A n c h o r a g e . 7 7 6  P . 2 d  1 0 3 5 ,  1 0 3 9  ( A l a s k a  1989)
( c i t i n g  A l a s k a  P a c i f i c  A s s u r a n c e  Co. v. B r o w n . 6 8 7  P . 2 d  264 ( A l a s k a  
1 9 8 4 ) )  .

U s i n g  t h e  a b o v e  a n a l y s i s ,  i n  o r d e r  f o r  t h e  s t a t e  t o  a l l o w  
n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  t h e  r i g h t  t o  c o n d u c t  t h e i r  
g a m e s  o n  t h e  a i r  t o  t h e  e x c l u s i o n  o f  o t h e r  q u a l i f i e d  g r o u p s  (or 
" p e r m i t t e e s " ) ,  i t  m u s t  h a v e  a l e g i t i m a t e  r e a s o n  f o r  d o i n g  so. 
F u r t h e r m o r e ,  t h e  m e a n s  c h o s e n  t o  a d v a n c e  t h e  s t a t e ' s  i n t e r e s t  m u s t  
a c t u a l l y  f u r t h e r  t h e  p u r p o s e ;  a n d  f i n a l l y ,  t h e  s t a t e ' s  i n t e r e s t  
m u s t  j u s t i f y  t h e  s t a t e ' s  e x c l u d i n g  o t h e r  l e g i t i m a t e  p e r m i t t e e s  f r o m  
c o n d u c t i n g  g a m e s  o n  t h e  a i r .  T h i s  s t a n d a r d  c o u l d  a r g u a b l y  b e  m e t .  
W h e t h e r  i t  i s  o r  n o t  w i l l  d e p e n d  o n  t h e  r e a s o n s  g i v e n  f o r  a l l o w i n g  

t h e  d i s t i n c t i o n  a n d  t h e  r e s t  o f  t h e  e q u a l  p r o t e c t i o n  a n a l y s i s  
o u t l i n e d  a b o v e .

A D V E R T I S I N G

I n  a d d i t i o n  t o  t h e  s a m e  t y p e  o f  e q u a l  p r o t e c t i o n  c o n c e r n s  
a b o u t  a l l o w i n g  o n l y  a c e r t a i n  g r o u p  o f  p e r m i t t e e s  t o  c o n d u c t  g a m i n g  
a c t i v i t i e s  o n  t h e  air, o t h e r  i s s u e s  a r i s e  c o n c e r n i n g  t h e  b r o a d c a s t ­
i n g  o f  a d v e r t i s e m e n t s  a b o u t  c h a r i t a b l e  g a m i n g  in C S H B  587. A l t h o u g h  

w e  t h i n k  t h a t  t h e  s t a t e  c a n  l e g i t i m a t e l y  b a n  a l l  a d v e r t i s i n g  o f  
g a m i n g  i n  A l a s k a ,  s e e  B a r b e r  v. M u n .  o f  A n c h o r a g e . 7 7 6  P . 2 d  1 0 3 5  
( A l a s k a  1 9 8 9 )  ; P o s a d a s  d e  P u e r t o  R i c o  v. T o u r i s m  C o . . 4 7 8  U. S .  328 

( 1 9 8 6 ) ;  H . R .  No. 5 5 7  s u p r a , t w o  F i r s t  A m e n d m e n t  i s s u e s  a r i s e  w h e n  
o n e  g r o u p  i s  a l l o w e d  t o  u t i l i z e  t h e  a i r w a v e s  f o r  t h e  g a m i n g  
p u r p o s e s  a n d  o t h e r s  a r e  n o t .
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T h e  t w o  i s s u e s  are: 1) w h e t h e r  t h e  s t a t e  c a n  l i m i t
l e g i t i m a t e  p e r m i t t e e s  f r o m  c o n d u c t i n g  o r  a d v e r t i s i n g  t h e i r  g a m i n g  
a c t i v i t i e s  o n  t h e  a i r w a v e s  ( p e r m i t t e e s  vs. p e r m i t t e e s ) ;  a n d  2) 
w h e t h e r  i t  is c o n s t i t u t i o n a l  t o  a l l o w  p u b l i c  b r o a d c a s t i n g  t o  
b r o a d c a s t  i t s  g a m i n g  i n f o r m a t i o n  w h i l e  c o m m e r c i a l  b r o a d c a s t e r s  a r e  
p r o h i b i t e d  f r o m  b r o a d c a s t i n g  g a m i n g  a c t i v i t i e s  o r  a d v e r t i s e m e n t s  
( b r o a d c a s t e r s  vs. b r o a d c a s t e r s ) .  W i t h  r e s p e c t  t o  t h e  f i r s t  i s s u e ,  
t e s t i m o n y  c o n c e r n i n g  t h e  n e w  f e d e r a l  s t a t u t e  m a d e  it c l e a r  t h a t  
C o n g r e s s  i n t e n d e d  f o r  t h e  s t a t e s  t o  r e t a i n  t h e  a b i l i t y  t o  m a k e  
d e c i s i o n s  c o n c e r n i n g  t h e  c o n d u c t i n g  a n d  a d v e r t i s i n g  o f  g a m i n g  
w i t h i n  t h e i r  b o r d e r s .  H. R .  No. 557, s u p r a . H o w e v e r ,  t e s t i m o n y  
a l s o  p r e s e n t e d  t h e  i s s u e  t h a t  a l l o w i n g  o n e  g r o u p  t o  a d v e r t i s e  i t s  
a c t i v i t i e s  w h i l e  f o r e c l o s i n g  a n o t h e r  m a y  v i o l a t e  t h e  F i r s t  A m e n d ­
m e n t  a n d  g u a r a n t e e s  t o  f r e e  s p e e c h .  Id. a t  4 3 4 8 .  E v e n  t h o u g h  t h i s  
is c o m m e r c i a l  f r e e  s p e e c h  a n d  t h u s  is n o t  a s  p r o t e c t e d  a s  o t h e r  
t y p e s  o f  s p e e c h ,  a n y  b a n  o n  i t  m u s t  p a s s  a f o u r - p r o n g  t e s t  c o n ­
t a i n e d  i n  t h e  s e m i n a l  c a s e  o f  C e n t r a l  H u d s o n  v. P u b l i c  S e r v i c e . 
4 4 7  U . S .  5 5 7  (1980), r e c o g n i z e d  in B a r b e r  a n d  A l a s k a  T r a n s p .  C o m m ' n  
v. A i r p a c .  I n c . . 6 8 5  P . 2 d  1 2 4 8  ( A l a s k a  1 9 8 4 ) .  I n  o u t l i n i n g  t h e  
C e n t r a l  H u d s o n  t e s t ,  i n  B a r b e r  t h e  A l a s k a  S u p r e m e  C o u r t  c i t e d  t h e  
U . S .  S u p r e m e  C o u r t ' s  d e c i s i o n  in M e t r o m e d i a  Inc. v. C i t y  o f  S a n  
D i e g o . 4 5 3  U . S .  4 9 0  ( 1 981), w h i c h  s t a t e d :

[ I ] n  C e n t r a l  H u d s o n  G a s  & E l e c t r i c  C o r p .  v. P u b l i c  
S e r v i c e  C o m m ' n . 4 4 7  U . S .  5 5 7  ( 1 9 8 0 ) ,  w e  h e l d :  T h e
C o n s t i t u t i o n  . . . a c c o r d s  a l e s s e r  p r o t e c t i o n  t o  

c o m m e r c i a l  s p e e c h  t h a n  t o  o t h e r  c o n s t i t u t i o n a l l y  
g u a r a n t e e d  e x p r e s s i o n .  T h e  p r o t e c t i o n  a v a i l a b l e  
f o r  a p a r t i c u l a r  c o m m e r c i a l  e x p r e s s i o n  t u r n s  o n  t h e  
n a t u r e  b o t h  o f  t h e  e x p r e s s i o n  a n d  o f  t h e  g o v e r n m e n ­
t a l  i n t e r e s t s  s e r v e d  b y  i t s  r e g u l a t i o n .  ( c i t a t i o n  
o m i t t e d )  . W e  t h e n  a d o p t e d  a f o u r - p a r t  t e s t  f o r  
d e t e r m i n i n g  t h e  v a l i d i t y  o f  g o v e r n m e n t  r e s t r i c t i o n s  
o n  c o m m e r c i a l  s p e e c h  as d i s t i n g u i s h e d  f r o m  m o r e  
f u l l y  p r o t e c t e d  s p e e c h .  (1) T h e  f i r s t  A m e n d m e n t  
p r o t e c t s  c o m m e r c i a l  s p e e c h  o n l y  if t h a t  s p e e c h  
c o n c e r n s  l a w f u l  a c t i v i t y  a n d  is n o t  m i s l e a d i n g .  A  
r e s t r i c t i o n  o n  o t h e r w i s e  p r o t e c t e d  c o m m e r c i a l  s p e e c h  
i s  v a l i d  o n l y  i f  it (2) s e e k s  t o  i m p l e m e n t  a 
s u b s t a n t i a l  g o v e r n m e n t a l  i n t e r e s t ,  (3) d i r e c t l y  

a d v a n c e s  t h a t  i n t e r e s t ,  a n d  (4) r e a c h e s  n o  f u r t h e r  
t h a n  n e c e s s a r y  t o  a c c o m p l i s h  t h e  g i v e n  o b j e c t i v e .

7 7 6  P . 2 d  a t  1 3 0 7  ( c i t a t i o n s  o m i t t e d ) .

T h e  A l a s k a  S u p r e m e  C o u r t  a l s o  n o t e d  "a s t a t e  m a y  c u r t a i l  

s p e e c h  w h e n  n e c e s s a r y  t o  e s t a b l i s h  a s i g n i f i c a n t  a n d  l e g i t i m a t e  
g o v e r n m e n t a l  i n t e r e s t . "  Id. H o w e v e r ,  t h e  C o u r t  w a r n e d :
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I t  is f u r t h e r  e s t a b l i s h e d  t h a t  t h e  f i r s t  a m e n d m e n t  
o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  " f o r b i d s  t h e  
g o v e r n m e n t  t o  r e g u l a t e  s p e e c h  in w a y s  t h a t  f a v o r  
s o m e  v i e w p o i n t s  o r  i d e a s  a t  t h e  e x p e n s e  o f  o t h e r s . "

I d . ( c i t a t i o n  o m i t t e d ) . I f  t h e r e  is a s i g n i f i c a n t  a n d  l e g i t i m a t e  
g o v e r n m e n t a l  i n t e r e s t  i n  a l l o w i n g  o n e  p e r m i t t e e  t o  c o n d u c t  i t s  
g a m e s  o n  t h e  a i r  w h i l e  e x c l u d i n g  o t h e r s ,  a n d  i f  a s t a t u t e  e n a c t e d  
t o  f u r t h e r  t h i s  i n t e r e s t  d i d  n o t  f a v o r  a n y  p a r t i c u l a r  p e r m i t t e e s ' 
p o i n t s  o f  v i e w ,  t h e n  u n d e r  B a r b e r . M e t r o m e d i a , a n d  p o s s i b l y  C e n t r a l  
H u d s o n , t h e  d i s t i n c t i o n  m a y  p a s s  c o n s t i t u t i o n a l  s c r u t i n y .

I n  P o s a d a s  d e  P u e r t o  R i c o  A s s o c ,  v. T o u r i s m  C o . . 4 7 8  U . S .  
3 2 8  (1986) , t h e  U . S .  S u p r e m e  C o u r t  u t i l i z e d  t h e  C e n t r a l  H u d s o n  t e s t  
c i t e d  i n  B a r b e r  t o  a n a l y z e  w h e t h e r  o r  n o t  a P u e r t o  R i c o  s t a t u t e  
b a n n i n g  a d v e r t i s i n g  o f  c a s i n o  g a m b l i n g  a i m e d  a t  t h e  r e s i d e n t s  o f  
P u e r t o  R i c o  ( t h e r e  w a s  n o  b a n  o n  a d v e r t i s i n g  a i m e d  a t  n o n r e s i d e n t s )  
v i o l a t e d  t h e  F i r s t  A m e n d m e n t  t o  t h e  U . S .  C o n s t i t u t i o n .  I n  i t s  
d e c i s i o n ,  t h e  C o u r t  s h o w e d  g r e a t  d e f e r e n c e  t o  t h e  P u e r t o  R i c o  
L e g i s l a t u r e .  T h e  C o u r t  f o u n d  t h a t ,  e v e n  t h o u g h  t h e  a d v e r t i s i n g  o f  
c a s i n o  g a m b l i n g  c o n c e r n e d  a l e g a l  a c t i v i t y  a n d  w a s  n o t  m i s l e a d i n g  
o r  f r a u d u l e n t  (t h e  f i r s t  p r o n g ) , t h e  P u e r t o  R i c o  l e g i s l a t u r e  
b e l i e v e d  t h a t

e x c e s s i v e  c a s i n o  g a m b l i n g  a m o n g  l o c a l  r e s i d e n t s  .
. . w o u l d  p r o d u c e  s e r i o u s  h a r m f u l  e f f e c t s  o n  t h e  

h e a l t h ,  s a f e t y  a n d  w e l f a r e  o f  t h e  P u e r t o  R i c a n  
c i t i z e n s ,  s u c h  a s  t h e  d i s r u p t i o n  o f  m o r a l  a n d  
c u l t u r a l  p a t t e r n s ,  t h e  i n c r e a s e  i n  l o c a l  c r i m e ,  t h e  
f o s t e r i n g  o f  p r o s t i t u t i o n ,  t h e  d e v e l o p m e n t  o f  
c o r r u p t i o n ,  a n d  t h e  i n f i l t r a t i o n  o f  o r g a n i z e d  c r i m e .

I d . a t  34 1 .  T h e  C o u r t  "» i i f f i c u i t y  in c o n c l u d i n g  t h a t  t h e
P u e r t o  R i c o  L e g i s l a t u r e  r e s t  i n  t h e  h e a l t h ,  s a f e t y ,  a n d

w e l f a r e  o f  i t s  c i t i z e n s  . n=. ,„utes a  " s u b s t a n t i a l "  g o v e r n m e n t a l  
i n t e r e s t . "  J d .  T h u s ,  t h e  C o u r t  f o u n d  t h a t  t h e  s e c o n d  p r o n g  o f  
C e n t r a l  H u d s o n  w a s  m e t .  T h e  C o u r t  w e n t  o n  t o  f i n d  t h a t  t h e  c h a l ­

l e n g e d  r e s t r i c t i o n  " d i r e c t l y  a d v a n c e d "  t h e  g o v e r n m e n t ' s  i n t e r e s t  
i n  t h a t  a d v e r t i s i n g  w o u l d  s e r v e  t o  i n c r e a s e  t h e  d e m a n d  f o r  t h e  
p r o d u c t  a d v e r t i s e d , "  4 7 8  U . S .  a t  34 3, t h u s  m e e t i n g  t h e  t h i r d  
C e n t r a l  H u d s o n  t e s t .  F i n a l l y ,  t h e  C o u r t  f o u n d  t h a t  P u e r t o  R i c o ' s  
s t a t u t e  m e t  t h e  f o u r t h  C e n t r a l  H u d s o n  t e s t  b e c a u s e  i t  " w a s  n o  m o r e  
e x t e n s i v e  t h a n  n e c e s s a r y  t o  s e r v e  t h e  g o v e r n m e n t ' s  i n t e r e s t  [of n o t  
i n d u c i n g  P u e r t o  R i c o  r e s i d e n t s  t o  e n g a g e  in p o t e n t i a l l y  h a r m f u l  
c o n d u c t ] . "  Id. S i n c e  P u e r t o  R i c o  c o u l d  h a v e  p r o h i b i t e d  g a m b l i n g  

a l t o g e t h e r ,  t h a t  p o w e r  " n e c e s s a r i l y  i n c l u d e [ d ]  t h e  l e s s e r  p o w e r  [to 
b a n  o n l y  t h e  a d v e r t i s i n g  o f  c a s i n o  g a m b l i n g  t o  r e s i d e n t s  o f  P u e r t o
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R i c o ] . "  Id. a t  346. T h e  C o u r t  a l s o  c o m m e n t e d  t h a t ,  e v e n  t h o u g h  
P u e r t o  R i c o  h a d  l e g a l i z e d  c a s i n o  g a m b l i n g  f o r  i t s  r e s i d e n t s ,  it d i d  
n o t  h a v e  t o  a l l o w  t h e  a d v e r t i s i n g  o f  it, a g a i n  b e c a u s e  P u e r t o  R i c o  
h a d  t h e  p o w e r  t o  b a n  g a m b l i n g  a l t o g e t h e r .  I d .

I f  p u b l i c  b r o a d c a s t i n g  s t a t i o n s  a r e  a l l o w e d  t o  b r o a d c a s t  
t h e i r  g a m i n g  i n f o r m a t i o n  b u t  o t h e r  p e r m i t t e e s  a r e  not, t h e n  as 
p r e v i o u s l y  o u t l i n e d  u n d e r  b o t h  C e n t r a l  H u d s o n  a n d  P o s a d a s  d e  P u e r t o  
R i c o , t h e  f o u r - p r o n g  t e s t  e n u n c i a t e d  a b o v e  m u s t  b e  m e t .  T h e  s a m e  
r a t i o n a l e  u t i l i z e d  i n  P o s a d a s  d e  P u e r t o  R i c o  c o u l d  b e  u s e d  t o  a r g u e  
t h a t  i t  i s  l e g i t i m a t e  t o  r e s t r i c t  t h e  o v e r a l l  d i s s e m i n a t i o n  o f  
g a m i n g  i n f o r m a t i o n  b y  a l l o w i n g  o n l y  p u b l i c  b r o a d c a s t i n g  t o  b r o a d ­
c a s t  i t s  i n f o r m a t i o n  w h i l e  n o t  a l l o w i n g  o t h e r  p e r m i t t e e s  to 
b r o a d c a s t  t h e i r s .  H o w e v e r ,  a l t h o u g h  P o s a d a s  u p h e l d  a r e s t r i c t i o n  
o n  t h e  a d v e r t i s i n g  o f  g a m b l i n g ,  P o s a d a s  w a s  a 5 - 4  d e c i s i o n ,  a n d  
t e s t i m o n y  c o n c e r n i n g  t h e  n e w  C h a r i t y  G a m e s  A d v e r t i s i n g  C l a r i f i c a ­
t i o n  A c t  o f  1 9 8 8  n o t e d  t h a t  i t  is p o s s i b l e  t h a t  P o s a d a s  w i l l  b e  
" t r e a t e d  a s  a b e r r a t i o n a l . "  H. R. No. 557, s u p r a . A t  t h e  s a m e  
t i m e ,  t h e  t e s t i m o n y  a l s o  n o t e d  t h a t  p a r t i a l  r a t h e r  t h a n  t o t a l  b a n s  
o n  a d v e r t i s i n g  w e r e  l i k e l y  t o  s u r v i v e  s c r u t i n y  u n d e r  P o s a d a s . I d .

I t  i s  d i f f i c u l t  t o  t e l l  w h e t h e r  a l l o w i n g  o n l y  p u b l i c  
b r o a d c a s t i n g  s t a t i o n s  t o  b r o a d c a s t  t h e i r  g a m i n g  i n f o r m a t i o n  w o u l d  
v i o l a t e  t h e  F i r s t  A m e n d m e  <t. I f  p u b l i c  b r o a d c a s t i n g  g a i n s  a v a l i d  
s t a t e  p e r m i t ,  t h e n  t h e  f i r s t  p r o n g  o f  C e n t r a l  H u d s o n  w o u l d  b e  m e t ,  
i n  t h a t  t h e  b r o a d c a s t i n g  w o u l d  b e  l a w f u l  a n d  p r e s u m a b l y  n o t  
m i s l e a d i n g .  T h e  s e c o n d  p r o n g ,  w h e t h e r  t h e r e  is a  s u b s t a n t i a l  

g o v e r n m e n t a l  i n t e r e s t  a t  s t a k e  in r e s t r i c t i n g  t h e  b r o a d c a s t i n g  o f  
o t h e r  p e r m i t t e e s '  i n f o r m a t i o n ,  c o u l d  p r o b a b l y  b e  m e t  b y  u s i n g  t h e  
a n a l y s i s  i n  P o s a d a s  a n d  o t h e r  c a s e s  o u t l i n i n g  t h e  f a c t  t h a t  t h e  
s t a t e  c o n t r o l s  g a m b l i n g .  T h e  t h i r d  p r o n g  m i g h t  b e  m e t  b y  n o t i n g  
t h a t  p r e c l u d i n g  a d v e r t i s i n g  a d v a n c e s  t h e  g o v e r n m e n t ' s  i n t e r e s t .  
W h e t h e r  o r  n o t  t h e  r e s t r i c t i o n  w o u l d  b e  h e l d  t o  b e  n o  m o r e  e x t e n ­
s i v e  t h a n  n e c e s s a r y  is q u e s t i o n a b l e .  U n d e r  P o s a d a s  a n d  B a r b e r , t h e  
r e s t r i c t i o n  m i g h t  b e  u p h e l d .  H o w e v e r ,  t h e r e  is a t  l e a s t  o n e  r e c e n t  
U . S .  D i s t r i c t  C o u r t  o p i n i o n ,  E d g e  B r o a d c a s t i n g  Co. . t / a  P o w e r  94
v. F C C . ____ F. S u p p .   , 58 U . S . L . W .  2 5 1 7  (E.D. V a . , Feb. 23,
1 9 9 0 ,  t h a t  h a s  q u e s t i o n e d  P o s a d a s  a n d  h a s  n o t e d  t h a t  " n e i t h e r  t h e  

S u p r e m e  C o u r t  n o r  a n y  l o w e r  f e d e r a l  c o u r t ,  i n  t h e  w a k e  o f  P o s a d a s . 
h a s  y e t  h e l d  a c o m m e r c i a l  s p e e c h  r e s t r i c t i o n  c o n s t i t u t i o n a l  w h i c h  
w o u l d  n o t  h a v e  p a s s e d  s c r u t i n y  u n d e r  t h e  t r a d i t i o n a l  C e n t r a l  H u d s o n  
t e s t s . "  A  c o p y  o f  t h i s  c a s e  is a t t a c h e d .

T h e  s e c o n d  q u e s t i o n  is w h e t h e r  it is c o n s t i t u t i o n a l  to 
a l l o w  p u b l i c  b r o a d c a s t i n g  t o  b r o a d c a s t  i t s  g a m i n g  i n f o r m a t i o n  w h i l e  

c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  a r e  p r o h i b i t e d  f r o m  b r o a d c a s t i n g  
g a m i n g  a c t i v i t i e s  o r  a d v e r t i s e m e n t s .  U s i n g  t h e  s a m e  f o u r - p r o n g  
C e n t r a l  H u d s o n  a n d  P o s a d a s  t e s t ,  t h e  U . S .  D i s t r i c t  C o u r t  f o r  t h e
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E a s t e r n  D i s t r i c t  o f  V i r g i n i a  r e c e n t l y  h e l d  in E d g e  B r o a d c a s t i n g  Co. 

t h a t  c u r r e n t  18 U . S . C . A .  §§ 13 0 4  a n d  1307, a s  a p p l i e d  t o  t h e
s i t u a t i o n  b e f o r e  t h e  c o u r t ,  w e r e  c o n s t i t u t i o n a l l y  i n v a l i d  as t o  
c o m m e r c i a l  f r e e  s p e e c h  b e c a u s e  t h e y  v i o l a t e  t h e  t h i r d  p r o n g  o f  t h e  
t e s t .

I n  E d g e  B r o a d c a s t i n g  Co. . a s t a t i o n  b r o a d c a s t i n g  f r o m  
N o r t h  C a r o l i n a  w h o s e  s i g n a l  r e a c h e d  m o s t l y  V i r g i n i a  r e s i d e n t s  a s k e d  
f o r  a d e c l a r a t o r y  d e c r e e  a n d  i n j u n c t i v e  p r o t e c t i o n  a g a i n s t  e n f o r c e­
m e n t  o f  ( c u r r e n t )  18 U . S . C . A .  §§ 1 3 0 4  a n d  1 3 0 7  ( p r o h i b i t i n g  t h e  
a d v e r t i s i n g  o f  l o t t e r y  i n f o r m a t i o n  e x c e p t  f r o m  l o c a t i o n s  w i t h i n  a 
s t a t e  w h i c h  c o n d u c t s  a l o t t e r y )  . N o r t h  C a r o l i n a  d o e s  n o t  a l l o w  
l o t t e r i e s ,  b u t  V i r g i n i a  d o e s .  T h e  s t a t i o n  s h o w e d  t h a t  9 2 . 2  p e r c e n t  
o f  i t s  l i s t e n e r s  r e s i d e  in V i r g i n i a ,  a n d  t h a t  a l t h o u g h  t h e  s t a­
t i o n ' s  s i g n a l  r e a c h e s  n i n e  c o u n t i e s  in N o r t h  C a r o l i n a ,  l e s s  t h a n  
t w o  p e r c e n t  o f  N o r t h  C a r o l i n a ' s  p o p u l a t i o n  r e s i d e  i n  t h o s e  c o u n ­
t i e s .  T h e  c o u r t  g r a n t e d  t h e  s t a t i o n  d e c l a r a t o r y  a n d  i n j u n c t i v e  
r e l i e f  a g a i n s t  18 U . S . C . A .  §§ 13 0 4  a n d  1 3 0 7  b e c a u s e  it f o u n d  t h a t  
u n d e r  t h e  f a c t s  o f  t h e  c a s e  e n f o r c e m e n t  o f  t h e  f e d e r a l  s t a t u t e s  w a s  
a n

i n e f f e c t i v e  m e a n s  o f  r e d u c i n g  l o t t e r y  p a r t i c i p a t i o n  
b y  t h e  N o r t h  C a r o l i n a  r e s i d e n t s  i n  P o w e r  9 4 's 
s e r v i c e  a r e a  b e c a u s e  t h e  N o r t h  C a r o l i n a  r e s i d e n t s  
w i t h i n  t h e  a r e a  o f  P o w e r  9 4 's s i g n a l  r e c e i v e  m o s t  
o f  t h e i r  r a d i o ,  n e w s p a p e r  a n d  t e l e v i s i o n  c o m m u n i c a­
t i o n  f r o m  V i r g i n i a - b a s e d  m e d i a .

T h e  c o u r t  f u r t h e r  n o t e d  t h a t  t h e  a p p l i c a t i o n  o f  t h e  s t a t u t e  c o u l d  
o n l y  " s p e c u l a t i v e l y  a d v a n c e  t h e  g o a l s  o f  t h e  S t a t e  o f  N o r t h  

C a r o l i n a , "  a n d  t h a t  " t o  t h e  e x t e n t  t h a t  [ s t a t u t e ]  d o e s  r e d u c e  
l o t t e r y  p a r t i c i p a t i o n  b y  N o r t h  C a r o l i n a  r e s i d e n t s ,  t h a t  r e d u c t i o n  
is n e c e s s a r i l y  s o  s l i g h t  a s  t o  b e  t h e  k i n d  o f  ' r e m o t e '  s u p p o r t  
r e j e c t e d  b y  C e n t r a l  H u d s o n a s  n o t  ' d i r e c t l y  a d v a n c i n g '  e i t h e r  
i n t e r e s t s  o f  f e d e r a l i s m  o r  l i m i t a t i o n s  o n  l o t t e r y  s a l e s . "  ( C i t­
a t i o n  o m i t t e d . )  T h u s ,  t h e  c o u r t  f o u n d  t h a t  t h e  t h i r d  p r o n g  of 
C e n t r a l  H u d s o n  w a s  n o t  m e t .  I n  s o  f i n d i n g ,  t h e  c o u r t  n o t e d ,  c i t i n g  

t e s t i m o n y  o n  t h e  r e c e n t  C h a r i t y  G a m e s  A d v e r t i s i n g  C l a r i f i c a t i o n  A c t  
o f  198 8 ,  t h a t  P o s a d a s  " c o n t r a s t s  w i t h  t h e  a p p r o a c h  in C e n t r a l  

H u d s o n ." F o l l o w i n g  w h a t  i t  i n t e r p r e t e d  a s  n e c e s s a r y  u n d e r  C e n t r a l  
H u d s o n , it g a v e  s o m e w h a t  l e s s  d e f e r e n c e  t o  t h e  N o r t h  C a r o l i n a  
l e g i s l a t u r e  t h a n  P o s a d a s  s u g g e s t s  m i g h t  b e  a p p r o p r i a t e .

G i v e n  t h e  u n c e r t a i n t y  b e t w e e n  P o s a d a s  a n d  C e n t r a l  H u d s o n , 
e x c l u d i n g  c o m m e r c i a l  s t a t i o n s  f r o m  b e i n g  a l l o w e d  t o  a d v e r t i s e  
l e g i t i m a t e  c h a r i t a b l e  g a m e s  w h i l e  p u b l i c  b r o a d c a s t i n g  s t a t i o n s  a r e  
a l l o w e d  t o  d o  s o  m a y  v i o l a t e  t h e  t h i r d  p r o n g  o f  t h e  C e n t r a l  H u d s o n  

t e s t .  H o w e v e r ,  B a r b e r  s u g g e s t s  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  w i l l
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s h o w  g r e a t e r  d e f e r e n c e  t o  t h e  s t a t e  in i t s  a t t e m p t  t o  r e g u l a t e  
s p e e c h .  S e e  a l s o  J o h n s o n  v. T a i t . 7 7 4  P . 2 d  185 ( A l a s k a  1 9 8 9 ) .  I f  
t h e r e  c a n  b e  a s h o w i n g  t h a t  s u c h  a r e s t r i c t i o n  a c t u a l l y  a d v a n c e s  
a l e g i t i m a t e  g o v e r n m e n t a l  i n t e r e s t ,  t h e r e  w i l l  b e  a s t r o n g e r  c a s e  
t o  a l l o w  s u c h  a d i s t i n c t i o n .  T h i s  a n a l y s i s  m a y  d e p e n d  t o  s o m e  
d e g r e e  o n  j u s t  h o w  m a n y  l i s t e n e r s  p u b l i c  b r o a d c a s t i n g  r e a c h e s  in 
A l a s k a .  I f  t h e  g o v e r n m e n t a l  i n t e r e s t  i s  i n  r e d u c i n g  t h e  n u m b e r  o f  
A l a s k a n s  w h o  g a m b l e ,  a n d  a s u b s t a n t i a l  n u m b e r  o f  A l a s k a n s  l i s t e n  
t o  p u b l i c  b r o a d c a s t i n g ,  E d g e  B r o a d c a s t i n g  Co. s u g g e s t s  t h a t  a b a n  
o n  a d v e r t i s i n g  b y  c o m m e r c i a l  s t a t i o n s  m a y  n o t  a c t u a l l y  a d v a n c e  t h e  
g o v e r n m e n t ' s  a s s e r t e d  i n t e r e s t  ( a n d  B a r b e r  s t i l l  r e q u i r e s  t h i s ) .  
If, h o w e v e r ,  p u b l i c  b r o a d c a s t i n g  d o e s  n o t  r e a c h  a s u b s t a n t i a l  
p r o p o r t i o n  o f  t h e  p o p u l a t i o n ,  n o t  a l l o w i n g  c o m m e r c i a l  s t a t i o n s  t o  
b r o a d c a s t  a d v e r t i s i n g  m a y  h a v e  a m o r e  v a l i d  c o n s t i t u t i o n a l  f o u n d a­
ti o n .

C u r r e n t  C S H B  5 8 7  w o u l d  a l l o w  t h e  D e p a r t m e n t  o f  C o m m e r c e  
a n d  E c o n o m i c  D e v e l o p m e n t  u n t i l  O c t o b e r  1, 1 9 9 0 ,  t o  c o n d u c t  h e a r i n g s  
o n  t h e  i s s u e s  r a i s e d  b y  t h e  C h a r i t y  G a m e s  A d v e r t i s i n g  C l a r i f i c a t i o n  
A c t  o f  1 9 8 8 .  W h i l e  u n d e r  t h e  b i l l  t h e  d e p a r t m e n t  m a y  a l l o w  n o n c o m ­
m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  t o  b r o a d c a s t  t h e  " c o n d u c t i n g  o f  a n  
a c t i v i t y  u n d e r  A S  0 5 . 1 5 "  ( C S H B  5 8 7  (L&C) p . l ,  l i n e s  2 3 - 2 4 ) ,  t h i s  
m o r a t o r i u m  w i l l  a l l o w  t h e  d e p a r t m e n t  s o m e  t i m e  in w h i c h  t o  i d e n t i f y  
a n d  c l a r i f y  t h e  s t a t e ' s  i n t e r e s t ,  a n d  t o  a s c e r t a i n  w h e t h e r  a l l o w i n g  
p u b l i c  b r o a d c a s t i n g  s t a t i o n s  t o  b r o a d c a s t  g a m i n g  i n f o r m a t i o n  t o  t h e  
e x c l u s i o n  o f  c o m m e r c i a l  b r o a d c a s t i n g  w o u l d  d i r e c t l y  a d v a n c e  t h e  
g o v e r n m e n t ' s  a s s e r t e d  i n t e r e s t .

3. I s  t h e  t y p e  o f  g a m i n g  a c t i v i t y  b e i n g  c o n s i d e r e d  b v  t h e  A l a s k a  
P u b l i c  R a d i o  N e t w o r k  a l l o w e d  u n d e r  A S  0 5 . 1 5 ?  (See a t t a c h e d  A P R N  
a p p l i c a t i o n .)

T h e  A l a s k a  P u b l i c  R a d i o  N e t w o r k  ( " A P R N " )  h a s  n o t  s u b ­
m i t t e d  a f i n a l  o u t l i n e  f o r  i t s  g a m i n g  a c t i v i t y ,  s o  it is n o t  
p o s s i b l e  t o  a n s w e r  t h i s  q u e s t i o n  a t  t h i s  t i m e .  A P R N ' s  o r i g i n a l  
p a p e r w o r k ,  r e c e i v e d  b y  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  o n  J a n u a r y  31, 
199 0 ,  b r i e f l y  d e s c r i b e s  a l o t t e r y  w i t h  w i n n e r s  a n n o u n c e d  o n  m e m b e r  
s t a t i o n s .  L o t t e r i e s  a n d  r a f f l e s  a r e  a l l o w e d  u n d e r  A S  0 5 . 1 5 . 1 8 0 ( b ) ,  

b u t  f u r t h e r  d e f i n i t i o n  o f  A P R N ' s  p l a n  w i l l  h a v e  t o  b e  a n a l y z e d  
b e f o r e  i t  c a n  b e  a p p r o v e d .
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Randall P. Burns, Director May 4, 1990

4. D o e s  t h e  d e p a r t m e n t  h a v e  s u f f i c i e n t  r e g u l a t o r y  a u t h o r i t y  u n d e r  
A S  0 5 . 1 5  t o  a d o p t  r e g u l a t i o n s  a d d r e s s i n g  t h e  i s s u e  o f  a d v e r t i s i n g  
c h a r i t a b l e  g a m i n g  o v e r  t h e  a i r w a v e s ,  a n d  if so. t o  w h a t  e x t e n t ?  
(See p a r t i c u l a r l y  A S  0 5 . 1 5 . 0 6 0 m  a n d  (12\ a n d  A S  0 5 . 1 5 . 1 3 0 . 1

T h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  d o e s  
h a v e  r e g u l a t o r y  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  a d d r e s s i n g  t h e  i s s u e  
o f  a d v e r t i s i n g  c h a r i t a b l e  g a m i n g  o v e r  t h e  a i r w a v e s .  A S  0 5 . 1 5 . -  
0 6 0 ( 7 )  s t a t e s  t h a t  t h e  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  c o v e r i n g  
•'the m e t h o d  a n d  m a n n e r  o f  c o n d u c t i n g  a u t h o r i z e d  a c t i v i t i e s  a n d  
a w a r d i n g  o f  p r i z e s  o r  a w a r d s . "  A S  0 5 . 1 5 . 1 6 0 ( 1 2 )  c o m m a n d s  t h e  
d e p a r t m e n t  t o  a d o p t  r e g u l a t i o n s  c o n c e r n i n g  " o t h e r  m a t t e r s  t h e  
c o m m i s s i o n e r  c o n s i d e r s  n e c e s s a r y  t o  c a r r y  o u t  [ t h e  c h a p t e r  o n  g a m e s  
o f  c h a n c e  a n d  s k i l l ]  o r  p r o t e c t  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c . "  
A S  0 5 . 1 5 . 1 3 0  a l l o w s  t h e  c o m m i s s i o n e r  t o  " s u p p l e m e n t  t h e  d e f i n i t i o n s  
o f  q u a l i f i e d  o r g a n i z a t i o n s  a n d  a c t i v i t i e s  b y  r e g u l a t i o n s  . . .
a d d i n g  t o  t h e  d e f i n i t i o n s  a d d i t i o n a l  r e q u i r e m e n t s  w h i c h  t h e  c o m m i s ­
s i o n e r  c o n s i d e r s  n e c e s s a r y  f o r  t h e  b e s t  i n t e r e s t  o f  t h e  p u b l i c  o r  
f o r  t h e  p r o p e r  a d m i n i s t r a t i o n  of t h i s  c h a p t e r . "  T h e  d e p a r t m e n t  
t h u s  h a s  b r o a d  r e g u l a t o r y  a u t h o r i t y  o v e r  g a m e s  o f  c h a n c e  a n d  s k i l l  
(or " c h a r i t a b l e  g a m i n g " )  i n  A l a s k a .

W e  b e l i e v e  t h a t ,  in t h e  a b s e n c e  o f  a n y  l e g i s l a t i v e  a c t i o n  
t o  t h e  c o n t r a r y ,  t h e  d e p a r t m e n t  m a y  r e g u l a t e  t h e  a d v e r t i s i n g  o f  
c h a r i t a b l e  g a m e s  o v e r  t h e  a i r w a v e s .  H a v i n g  s a i d  t h i s ,  w e  w o u l d  
n o t e  t h a t  t h e  d e p a r t m e n t  is s t i l l  s u b j e c t  t o  t h e  n o r m a l  r e s t r i c ­
t i o n s  o n  a n y  r e g u l a t o r y  a u t h o r i t y .  T h e  r e g u l a t i o n  m u s t  b e  w i t h i n  
t h e  s c o p e  o f  t h e  d e p a r t m e n t ' s  a u t h o r i t y  ( w h i c h  is b r o a d  in t h i s  
c a s e ) ; t h e  r e g u l a t i o n  m u s t  b e  c o n s i s t e n t  w i t h  o t h e r  s t a n d a r d s  
p r o v i d e d  b y  l a w  ( i n c l u d i n g  c o n s t i t u t i o n a l  s t a n d a r d s ) ;  t h e  r e g u l a ­
t i o n  m u s t  b e  c o n s i s t e n t  w i t h  t h e  s t a t u t e  u n d e r  w h i c h  it w a s  

a d o p t e d ;  t h e  r e g u l a t i o n  m u s t  b e  r e a s o n a b l y  n e c e s s a r y  t o  i m p l e m e n t  
t h e  s t a t u t e ;  a n d  t h e  r e g u l a t i o n  i t s e l f  m u s t  b e  r e a s o n a b l e .  S e e  
K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  v. S t a t e . 6 2 8  P . 2 d  897, 

90 6 ;  K e l l y  v. Z a m a r e l l o . 4 8 6  P . 2 d  9 0 6  ( A l a s k a  1 9 7 1 ) ;  s e e  a l s o  
D e p a r t m e n t  o f  L a w  D r a f t i n g  M a n u a l  f o r  A d m i n i s t r a t i v e  R e g u l a t i o n s  
2 6 - 3 3  ( 1 0 t h  ed. J u l y  1 9 8 9 ) .

A l t h o u g h  s t a t u t e s  c a n  o v e r r u l e  r e g u l a t i o n s ,  " i f  t h e  
p r o p e r  p r o c e d u r e  is f o l l o w e d  i n  a d o p t i n g  a r e g u l a t i o n ,  a n d  if t h e  
s u b s t a n c e  o f  t h e  r e g u l a t i o n  is v a l i d ,  it w i l l  h a v e  t h e  ' f o r c e  a n d  

e f f e c t 1 o f  l a w . "  Id. a t  1 ( c i t i n g  A S  1 8 . 6 0 . 1 9 0 ,  A S  4 2 . 0 5 . 5 4 1 ,  a n d  
A S  4 5 . 7 5 . 0 5 0 ( a ) ). T h e r e f o r e ,  i f  t h e  l e g i s l a t u r e  d o e s  n o t  e n a c t  a 
l a w  r e s t r i c t i n g  t h e  d e p a r t m e n t ' s  a u t h o r i t y  o v e r  t h i s  a r e a ,  t h e  
d e p a r t m e n t  is free, w i t h i n  t h e  n o t e d  b o u n d a r i e s ,  t o  a d o p t  r e g u l a ­

t i o n s  a d d r e s s i n g  t h e  i s s u e  o f  a d v e r t i s i n g  c h a r i t a b l e  g a m i n g  o v e r  
t h e  a i r w a v e s .





PUBLIC LAW 100-625—NOV. 7 ,198S 102 STAT. 3205

Public Law 100-625 
100th Congress

An Act

To clarify certain restrictions on distribution of advertisements and other information 
concerning lottouee and sim ilar activities.

Re it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled,

l-SECTION 1. SHORT TITLE.
This Act may be cited as the "Charity Games Advertising Clari­

fication Act of 1988".
SEC. 2. AMENDMENTS RELATING TO THE MAILINC AND BROADCAST OP 

ADVERTISEMENTS FOR LEGAL LOTTERIES AND SIMILAR EN. 
TERPRISES.

(a) St a t e -Co n d u c t e d  L o tte r ie s  U n d e r  T it l e  18.—Subsection (a) 
of section 1307 of title 18, United States Code, is amended to read a3 
follows:

“(a) The provisions of sections 1301,1302,1303, and 1304 shall not 
apply to—

“(1) a n  advertisement, List of prizes, ur other Information 
concerning a lottery conducted by a State acting under the 
authority of State law which is—

“ (A) contained in a publication published in that State or 
in a State which conducts such a lottery; or 

“(B) broadcast by a radio or television station licensed to 
a location in that State or a State which conducts such a 
lottery; or

“(2) an advertisement, list of prizes, or other information 
concerning a lottery, gift enterprise, or similar scheme, other 
than one described in paragraph (1), that is authorized or not 
otherwise prohibited by the State in which it is conducted and 
which is—

“(A) conducted by a not-for-profit organization or a 
governmental organization; or i 

"(B) o o n d u o tc d  no a  p r o m o t i o n a l  ac.li*lly  by  a c o m m e r c i a l  
organization and is clearly occasional and ancillary to the 
primary business o f  that organization.".

(b) D e f in i t io n  o f  N o t - F o r - P r o f i t  O r g a n iz a t io n .— Subsection fd) 
of section 1307 of title 18, United States Code, is amended by adding 
at the end thereof “For purposes of this section, the term a ‘not-for- profit organ ization ' moono an y  organitafcion th at v/OulJ 4ualify <ta 
tax exempt under section 501 of the Internal Revenue Code of 
1986.”.

(c) P o s t a l  S e r v ic e  R e g u l a t io n  o f  L o tte r ie s .— Paragraph (1) of 
section 3005(d) of title 39, United States Code, is amended to rend as 
follows: "(1) publications containing advertisements, lists of prizes, 
or information concerning a lottery, which are exempt, pursuant to 
section 1307 of title 18 of the United States Code, from the provi­
sions of sections 1301, 1302, 1303, and 1304 of title IS of the United 
States Code,".

Nov. 7. 19S9 
[HJL 3146)

Charity Games 
Advertizing 
ClariSicatioii Act 
of 1938.
3 l u l u  m i d  l u c a i
rovemmenu.
1R I7SG 1301 
note.



SEC. 3. TECHNICAL AMENDMENTS.
(a) A m e n d m e n t s  t o  T i t l e  18, U n i t e d  S t a t e s  C o d e .— Chapter 61 o f  

title 18, United States Code, is amended as fo llow s:
(1) The section heading of section 1307 is amended to read 

as follows:

“§ 1307. Exceptions' relating to certain advertisements and other 
information and tc Slate-conducted lotteries”.

(2) The item relating to section 1307 in the table of sections at 
the beginning of chapter 61 is amended to read as follows:

"Sec. 1307. Exceptions relating' to certain advertisements and other information and 
to State-conducted lotteries.".

(3) Subsection (d) of section 1307 is amended by inserting after 
“purposes o f’ the following: "subsection (b) of*.

(4) The first sentence of section 1304 is amended by inserting 
after “radio” the following: “or television”.

SEC. 4. SEVERABILITY.
18 USC1301 , . . . . . .
noto. if any provision of this Act or the amendments made by this Act,

or the application of such provision to any person or circumstance, is 
held invalid, the remainder of this Act and the amendments made 
by this Act, and the application of such provision to other persons 
not similarly situated or to other circumstances, shall not be af­
fected by such invalidation.

18 USC 1304 SEC. 5. EFFECTIVE DATE.
note. The amendments made by this Act shall take effect 18 months

after the date of the enactment of this Act.

Approved November 7,1988.

102 STAT. 3206 PUBLIC LAW 100-625-N O V . 7, 1088

LEGISLATIVE HISTORY—H.R. 31-15:
HOUSE REPORTS: No. 100-557, Pt. 1 (Comm, on the Judiciary). 
CONGRESSIONAL RECORD. VoL 134 (125S):

May 10, 25, considered and passed House.
Oct. 14. considered and passed Senate, amended.
Oct. 19, House concurred in Senate amendment.
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’Hit* |»»ir|H>sc* o f  II.II. 1140, «s a m e n d e d ,  is to  e x p a n d  th e  scope of 
C h a p te r  (ii, U.S. Code, to  a llow  th e  ad v e r t is in g  in  in t e r s t a te  co m ­
m erce  of lo tter ies,  Rift e n te rp r i se s ,  an d  s im i la r  ac t iv i t ie s  lincludiiiR 
cas ino  Rambling a n d  b ingo  halls)  if th e  ac tiv ity  heioR adv e r t ise d  is 
legal in the  S tu te  in w h ich  it is lacing conduc ted  T h e  bill also 
a m e n d s  section 11005 of t i t l e  00, U.S. Code, to  allow for th e  m ai ling  
o f  su ch  ad v e r t ise m e n ts  a n d  m a te r ia ls ,  i f  th e  ac tiv ity  b e ing  a d v e r ­
tised  is legal in th e  S ta te  in w hich  it is lacing conducted . T h e  effec­
tive d a te  of th e  hill is IK m o n th s  a f t e r  e n a c tm e n t .

B a c k c h o u n d

In IK'Jfa, a t  a t im e  w h en  lo t te r ie s  w ere  p r im a r i ly  p r iv a te ly  ru n  
a n d  largely  u n reg u la te d ,  th e  F ed era l  G o v e rn m e n t  p roh ib i ted  th e  
im p o r ta t io n  n f  lo t te ry  t ick e ts  o r  prize l ists  in to  th e  U n i te d  S ta tes ;  
th e  t r a n s p o r ta t io n  in in t e r s t a te  co m m erc e  of such  a r t ic les ;  a n d  th e  
m a i l in g  o f  such  m a te r ia ls .  T h ese  re s t r ic t io n s  w ere  t h e  predecessors  
of Sec tions  1K0I n n d  I,'102 o f  t i t le  18, U.S. Code. S h o r t ly  a f l e r  e n a c t ­
m e n t  of Sections 1.101 a n d  1.102, th e  p redecessor  o f  S ection  1,101 
w as added  to p roh ib it  posta l  em ployees  from ac t in g  os a g e n ts  for n 
lo t tery . In 1014, th e  predecessor  of S ection  1104 w as  e n ac ted  to p ro ­
h ib i t  th e  b ro ad cas t ing  o r  a n y  a d v e r t i s e m e n t  o r  in fo rm a t io n  con­
c e rn in g  a lo t te ry  hy m e a n s  of a rad io  s ta t io n  re q u i red  to  be li­
censed  u n d e r  federal law.

A lte r  the  adoption  of lo t te r ie s  hy seve ra l  s ta te s  in  th e  M ills  and  
1070s, Section 1107 was added  to provide t h a t  th e  re s t r ic t io n s  con­
ta in ed  in flections 1101-1104 would no t  app ly  to  a d v e r t ise m e n ts ,  
list of prizes, o r  in fo rm a t io n  ab ou t  s ta le -conduc ted  lo t te r ies  th a t  
a r e  a d v er t ised  in th e  s t a t e  condu c ting  th e  lo t te ry  o r  in ad jacen t  
s t a te s  t h a t  also conduct lo t te r ies

:t

( ' t l t l l l K N I  I .AW
C h a p te r  lit ill t i t le  IK, I I S  Code (Sect ions 1101 1,1071 ic g u la lc s  

th e  t r a n s p o r t in g  of lo t te ry  t ick e ts  a n d  lo t te ry  in ln rm a lio n  in in lei 
s l a te  co m m erce  t in d e r  th e  c u r r e n t  law, in t e r s t a te  ad v e r t is ing  nl 
in lo n n a l io n  re la t in g  to  lo t te r ie s  hv im p o r t in g ,  t r a n sp o r t in g ,  mail 
ing, ni b ro ad ca s t in g  nl su ch  ac t iv i t ie s  Is p ro h ib i ted  ilK U S C  1101 
11041. Section  1107 of t i t le  IH c o n ta in s  an  ex cep t ion  which allow s 
th e  ad v e r t is in g  o f  (date-conducted  lo t te r ie s  in those s ta le s  a n d  in 
ad jac en t  s l a te s  w hich  a lso  cimihrct lo t ter ies .

A re la te d  federa l  s t a tu t e .  Section  1005 of t i t l e  10, U S  Code, rep, 
u la le s  th e  use  o f  tire m a i l"  in c o n d u c t in g  lo t te r ie s  o r  s im i la r  a c t i v i ­
ties.  S ubsec t ion  Id) of th i s  sec t ion  c o n ta in s  a n  exception  Irom  th e  
g en e ra l  p ro h ib i t io n s  in su bsec t io ns  la), ih), a n d  (cl to allow th e  m a i l ­
ing of in fo rm at io n ,  m a te r i a ls ,  o r  n e w sp a p e rs  c o n ta in in g  lo t te ry  a d ­
v e r t is e m e n ts  to  ad jac en t  s t a le s  w h ich  a lso  c o n d u c t  lo tter ies.

W hile  s tn lc  conrlucled  lo t te r ie s  a r e  a llow ed l im ited  ad v e r t is in g  in 
in t e r s t a te  c o m m erce ,  th e  effect of  th e  c u r r e n t  law is to p roh ib i t  th e  
in t e r s t a te  a d v e r t is in g  o f  ch a r i ta b l e  ruffles, c h u r c h  hingo g a m e s  a n d  
cas ino  gam b l in g ,  even  if su ch  a r e  legal in th e  s t a t e  w h e re  th e  ac t iv ­
ity is living conduc ted .  In  a d d it ion ,  n e w s p a p e rs  w hich  p r i n t  such 
a d v e r t i s e m e n ts  a r e  p ro h ib i ted  from being  m a i led  to  out of s ta te  
subscribers .

Sum m aiiv o f  II It. 114(1

ll . l t .  1I4G w ould  modify th e  c u r r e n t  law  to  allow the  ad v er t is in g  
in in t e r s t a te  c o m m e rc e  of a ll  legal lo t te r ies ,  gif t e n te rp r i se s ,  mid 
s im i la r  activ it ies .  T h e  hill only  rem o v es  federa l  re s tr ic t ion s  on the  
ad v e r t is in g  o f  le g i t im a te  lo t te r ie s  n nd  g a m b l in g  ac tiv it ies  in in t e r ­
s t a te  com m erce ,  w h e th e r  con du c te d  hy public, p r iva te ,  or c h a r i t a ­
b le  in te res ts .

11.11. 114(1 m a k e s  no a t t e m p t  to  l im i t  th e  r ig h ts  of the  individual 
s t a te s  to  re s t r i c t  su ch  a d v e r t is in g  u n d e r  s t a te  law. In fact, th e  Com 
m it to e  inc luded  a  de lay ed  effective d a t e  in o rd e r  to allow each  
s t a t e  t im e  to  e n a c t  leg is la tion  to  p ro h ib i t  th i s  ty|>c o f  ad ve r t is ing  
w i th in  th e  b o u n d a r ie s  of an  ind iv idua l  s ta le .

11.11. 114G does  re q u i re  t h a t  th e  ac t iv i ty  being advert ised  he legal 
in th e  s t a le  w h e re  i t  is being conduc ted .  T h e  C o m m it tee  w as very 
c le a r  t h a t  il legal g a m b l in g  ac t iv i t ie s  m a y  no t be ad vert ised  T h e  
purp ose  of th e  C o m m it te e  a m e n d m e n t  d e le t in g  th e  word " r e g u la t ­
ed "  w as to in s u re  t h a t  c h a r i ta b le  ac tiv it ies ,  su ch  as  c h u rc h  hingo 
g a m e s  could ad ver t ise .  T h e  C o m m it te e  w as co ncerned  t h a t  lire 
word " r e g u la t e d "  would be co n s t ru e d  in  such  a  way as  to p rec lude  
t l i e ‘ad v e r t is in g  o f  c h a r i ta b le  o r  c h u rc h  g a m es  if no t d irec tly  re g u ­
la ted  hy th e  s t a te .

T h e  C o m m it te e  also  noted  t h a t  th e  a m e n d m e n ts  con ta in ed  in 
th is  leg is la tion  a r e  in te n d ed  to  e x p a n d  th e  ad v e r t is in g  r igh ts  of 
s la te -co nd uc ted  lo t te r ies ,  as  well a s  to  allow o th e r  legal g am in g  to 
advert ise .  N o th in g  in th is  leg is la tion  sh ou ld  he con s t ru ed  as  l im i t ­
ing th e  r ig h ts  a l r e a d y  held a n d  enjoyed  hv s ta te -co nd uc ted  lo t t e r ­
ies.

II 11.1140 a lso  a m e n d s  1!) U S C .  Illtlfrld) to p rovide  th a t  m a te r i a l s  
o r  a d v e r t i s e m e n ts  c o n ce rn in g  lo t te r ies ,  g il l  e n te rp r i se s ,  or s im i la r  
ac tiv it ies ,  can  he m a i led  a n y w h e re  a s  long as  th e  ac tiv ity  being ad-



ver lined is Icf'iif in th e  Sink* in which it  i:i heing co nduc ted  T he  
hill does no t n o th in  i/c the; m ailing  ol lo t te ry  p a ra p h e r n a l i a  o r  tick- 
elH in in t e r s t a te  com m erce. ’1‘hio a m e n d m e n t  to  t i t l e  Hit conform s 
the  m a i l ing  s t a tu t e s  to  th e  a m e n d m e n ts  being m ade  hy th e  bill to 
t i t le  IH.

Co m m it t e r  A c tio n

On April 2, l!)H7, th e  S u b c o m m it te e  on A d m in is t ra t iv e  Law nnd 
G o v e rn m en ta l  l l e la t io n s  he ld  a h ea r in g  on  H.It.  1508. T h e  follow­
ing w itnesses  p re sen te d  tes t im ony: H onorab le  B nrborn  V ucanovich , 
M em ber o f  C ongress  from Nevndn; H onorab le  J a m e s  11. Hilbray, 
Mcmlrer o f  C ongress  from  Nevndo; Douglas Kmiec, D epu ty  A ssist­
a n t  A t to rn e y  C c n c ra l ,  Office of Legal Counsel, D e p a r tm e n t  o f  J u s ­
tice; G eorge  C. Da via, A ss is tan t  G en era l  Counsel,  C o n su m er  P ro tec ­
tion Division; E d w ard  O. F r i l l s ,  P res iden t,  N a t io n a l  A ssociation  of 
B roadcaste rs ;  F r a n k  A. D aniels ,  J r . ,  P re s id e n t  n nd  P u b l i sh e r  of the  
Itnlcigh, N o r th  C a ro l in a  N ew s nnd  O b se rv e r  nnd  T im es, r e p r e s e n t ­
ing th e  A m e r ic a n  N ew sp ap e r  P ub lish e rs  Association; nnd  Dr. L a rry  
Maker, E xecu tive  D irector, T h e  C h r is t ian  Life Comm iss ion, S o u th ­
e rn  Baptis t  C onvention . D enn is  It. P a tr ick ,  C h a i rm a n ,  F edera l  
C o m m u n ica t io n s  C om m iss ion ,  su b m it ted  w r i t te n  com m ents .

On J u ly  80, IHH7, th e  S u b co m m it te e  on A d m in is t ra t iv e  Low nnd 
G o v e rn m e n ta l  R ela t ions  he ld  a  m a r k u p  o f  th e  bill, H.It.  156G, an d  
favorably reco m m en d ed  to  th e  full c o m m it tee  a c lean  bill,  H.It.
:im c .

T h e  full C o m m it tee  considered  th e  bill, H.It. 314G, on M arch  15, 
P.IHH, an d  o rd e re d  th e  bill favorably  repor ted ,  as  a m e n d e d ,  to  the
House.

D e p a r t m e n t a l  Co m m e n t s

T h e  following agenc ies  rep o r ted  to  th e  C o m m it tee  t h a t  th ey  a r e  
in favor of th e  a m e n d m e n ts  con ta in ed  in II .R. 314G: T h e  D e p a r t ­
m e n t  of Ju s t ic e ,  th e  F ed e ra l  C o m m u n ica t ion s  Comm iss ion, a n d  th e  
Unitc-d S ta te s  Posta l  Service. In addition , all  th r e e  agenc ies  re p o r t ­
ed to th e  C o m m it te e  t h a t  th e  c u r r e n t  s t a tu t e  w as all  b u t  im possible  
to enforce.

CONCI.USION

T h e  C o m m it te e  d e te r m in e d  t h a t  a t  th e  t im e  th e  lo t te ry  s t a tu t e s  
w ere en ac ted ,  lo t te r ie s  n n d  g a m blin g  ac tiv it ies  w ere  p r iv a te ly  run  
nnd largely  u n re g u la te d .  T h e  c o m m i t k e  n o tes  t h a t  th is  h a s  d r a s t i ­
cally c h a r g e d  nnd  now a lm o s t  oil s ta te s  au th o r i7 e  som e form  of  lot­
tery  o r  g a m b l in g  nativity . In add it ion ,  th e  C o m m it tee  no ted  th n t  in 
th e  in te re s t  o r  fa irness ,  legal p r iva te ly  ru n  o r  ch n r i tnb le  ac tiv it ies  
should  enjoy th e  Rome r ig h ts  a s  s ta te -conducted  lotteries.

T here fo re ,  th e  C o m m it te e  reco m m end s  t h a t  th e  bill,  H R .  3 1 IG, 
as  am end ed ,  be favorab ly  considered  by th e  H ouse  an d  u rges  thn t 
th e  bill be passed.

S i a i e m k .NT!! U h u k u  K i i i .k XI C l a u s e  2 l|x l l t ,  C i a u m  '.’i In InA i,
Ci.a iise 2(Ih!IhBi, C la u s e  2llx.'lxDt ani» C la u s e  2i |h | i .  K u ii  M i l
C i.a iise  7laHll; a n d  R u ie  XI C la u s e  2i|k.'IxCi, a n u  R im e XIII
Ci.a iise (III

C o m m ittee  V o te  

I R ule  XI 2(1X2x1)11

O n M arc h  15, IIIHH, a rc|M>rting ip io ru m  being p resen t ,  th*> loll 
( ‘'•m in it lee  on th e  J u d i c ia ry  ap p ro ved  th e  bill, II .R 3141!. w ith  
a m e n d m e n ts ,  by a  voice vote.

H v k iis iu iit  S ta te m e n t  

(R ule  XI (2KIX3KA))

T h e  S u b co m m it te e  on A d m in i s t r a t iv e  Law  nnd G o v e rn m e n ta l  
R e la t ions  o f  th is  C o m m it tee  exerc ises  th e  C om  mi I tees '  ov e rs ig h t  re ­
sponsib il i ty  with  re fe rence  to ad v e r t is in g  in in t e r s t a t e  c o m m erce  of 
lo t te r ies  a n d  Bimilur ac tiv it ies  in acco rd an ce  w ith  R ule  V hb) of th e  
R ules  of th e  C om m ittee .  T h e  favorab le  co n s id e ra t io n  of Ib is  bill 
w as recom m ended  by th a t  S u b c o m m it te e  a n d  th e  C o m m it te e  d e t e r ­
m ined  t h a t  th e  legisla tion  shou ld  Ih? e n a c te d  as se t  fo r th  in th is  
bill.

IU iim :et S ta te m e n t  

(Rule XI (2XlX3XB)l

H R. 3I4G does no t  d irec t ly  p rov ide  b u d g e t  a u th o r i t y  n o r  does it 
involve new  or increased  tax  e x p e n d i tu re s  c o n te m p la ted  hy C lause  
2(IK3KB) o f  Rule XI.

O v e r s ig h t  F in o in c s  a n o  R e c o m m e n d a t io n s  oe t h e  Co m m it t e e  oh  
G o v e iin m e n t  O p e r a t io n s

(R ule  XI l2XlX3KDl)

No find ings  o r  re co m m en d a t io n s  o f  (h e  C o m m it tee  on G o v e rn ­
m e n t  O p e ra t io n s  w ere  received os re fe r red  to in subdiv is ion  idi ol 
c luuse  2llX3> o f  H ouse R ule XI.

I n f l a t io n a r y  Im p ac t  

(Rule  X I 12X1X411

In c om pliance  w ith  c lau se  2(lx4i o f  H ouse  Rule XI. il is s ta le d  
th a t  th is  legisla tion  will h a v e  no in f la t io n a ry  im pac t on  p rices  an d  
costs on th e  o pe ra t io n  of th e  na t io n a l  economy.

C o s t  
iR u le  XIII iT iiaH ln

T h e  costs a r e  those o u tl ined  in the  ro-4 e s t im a te  ol th e  I 'ong iev  
s ional Budget Olliee in t i tu led  in Ilii'- lep o i l



r>

Cost K s tim a te  o f  tiie ; C o n g re s s io n a l B u ik :f:t  O ff ic e  

(R ule  XI 2(1X3X01

T h e  com! e s t im a te  of ll ic  Congrcsninnnl B udget Office, p re p a red  
p u r s u a n t  to  sec t ion  403 o f  th e  C ongress iona l B u dg e t  Act of 1974 
a n d  received hy th e  C o m m it te e  on M a rc h  22, 19H8, in os follows:

U.S. C ongress, 
C o n g re s s io n a l B u d g e t O ff ic e ,  

Washington, DC, March 22, 1988.
H on. P e te r  W, R odino, J r . ,
Chairman, tAimmittee on the Judiciary,
House o f  liei>rcsentatii>cB. Washington, DC.

D e a r  M r . C h a irm a n : T h e  C ongress ion a l  B u d g e t  Office hns r e ­
viewed II.R. 3140, t h e  L o t te ry  A d v e r t i s in g  C la r i f ica t ion  A ct  o f  1987, 
as  o rd e red  re p o r te d  by th e  H ouae  C o m m it te e  o n  th e  Ju d ic ia ry ,  
M a rc h  15, 1988. C B O  e s t im a te s  t h a t  e n a c t m e n t  o f  th e  bill would 
re s u l t  in no s ig n if ic an t  coat to  th e  federa l  g o v e rn m e n t  a n d  in  no  
cost  to  s t a te  o r  local govern  m enta .

H R. 3140 w ould  allow  a d v e r t i s in g  a n d  th e  d is t r ib u t io n  o f  o th e r  
in fo rm a t io n  c o n c e rn in g  lo t te r ies ,  g i f t  e n te rp r i s e s  a n d  s im i ln r  aclivi-  
tioo if  su ch  ac t iv i t ie s  a r e  au th o r iz e d  o r  n o t  o therw ioo  p roh ib ited  in  
th e  s t a te  in  w h ich  th ey  a r e  c o n d uc te d  a n d  if  th e  a d v e r t is in g  o r  d is ­
t r ib u t io n  o r  o th e r  in fo rm a t io n  is n o t  p ro h ib i ted  in  th e  s l a te s  in  
w hich  it occurs. C u r r e n t ly ,  th e r e  is a  l im i ted  ex em p t io n  for Btnle- 
conduc te d  lo t ter ies .  T h is  e x e m p t io n  app l ie s  on ly  to  ad v e r t i s e m e n ts  
o r  o th e r  in fo rm a t io n  c o n ta in e d  in  a  n e w sp a p e r  pub lished  w ith in  
th e  s l a te  c o n d u c t in g  th e  lo t te ry  o r  in  adynccnt s t a t e s  t h s t  a lso  co n ­
d u c t  lo t te r ies ,  n n d  to  a d v e r t i s e m e n ts  o r  o th e r  in fo rm n t .o n  b ro a d ­
c a s t  hy u ra d io  o r  te lev is ion  s t a t i o n  l icensed  w i th in  th e  s t a te  con­
d u c tin g  th e  lo t te ry  o r  in  a d ja c e n t  s t a t e s  th n t  a lso  c o n d u c t  lo tter ies .  
T h e se  ch a n g e s  w ou ld  t a k e  effec t  18 m o n th s  n f le r  t h e  d a l e  o f  e n a c t ­
m en t .

Bused on in fo rm a t io n  p rov ided  by th e  D e p a r tm e n t  o f  Ju s t ic e ,  th e  
U.S. Postal S e rv ice  a n d  th e  F ed e ra l  C o m m u n ic a t io n s  Comm ission 
(FGC), CBO e s t im a te s  th n t  e n a c t m e n t  o f  th i s  bill w ou ld  re su l t  it: no  
s ign if ican t  cost  to  th e  federa l  g o v e rn m e n t .  B ecause  th is  m ore  g e n ­
e ra l  ex em p t io n  w ould  be sub jec t  to  s t a t e  law, posta l  em ployees  
would  need  to  k eep  up-to-date  w i th  th e  v a r io us  s t a t e  lows in o rd e r  
to  d e te r m in e  w h e th e r  su ch  m a te r i a l  is legally  m a ilab le .  W hile  th i s  
could  m a k e  e n fo r c e m e n t  m o re  d if f icu l t  a n d  t im e-consum ing ,  a n y  
ad d it io n a l  a d m in i s t r a t iv e  costs  a r e  no t  likely  to  be  s ignificant.  In 
nddil ion , costs to  t h e  FCC could  b e  red uced  b eca u se  allow ing  a d v e r ­
t i s e m e n ts  nnd  d is t r ib u t io n  o f  o th e r  in fo rm at io n  cou ld  reduce  m uch  
o f  th e  need  for F C C  reg u la t io n  in  t h i s  a rea .

If you wish f u r th e r  d e ta i ls  on th is  e s t im a te ,  we will be pleased to 
p rov ide  them .

Sincere ly ,
J a m e s  I ,  B i .u m .

Acting Director.

T h e  lidlowini! le l lc i  wns M dm iilled  In th e  1‘V dci.d  ( 'n iun iiu i i i . i  
l inns I 'n inm iss inn  In th e  Knheniinnilloe nn A d m in i -d u i ln e  Law and  
G o v e rn m e n ta l  R e la t io ns  rn m m e n l iu g  nn  l l l (  31 IG

F eO E I IA I .  < ‘(IMMUNM'A i i o n s  ( ' ( IMm is * .a IN .
Washington, DC, Nnivnit'ci ! I'is.'

l in n  B a iin e v  F r a n k ,
Clniinniin, Sntn oniiniltir on Adiinnistrolioc I.nw and (lore/nnirnt.

( inn in 11 tee on the Jnitninry, llouxe o f  Iteinesenlulii'es. Hiivlunn 
House Office llnilding. Washington, DC.

D e a r  M r .  C h a i r m a n  T h is  l e t te r  c n m m e n ls  on  your legisbilinn, 
II.It. 31-11!, (lie  "L o t te ry  A d ver t is in g  C la r i f ica t io n  Act of 1937 "

T h e  leg is la tion  would a m e n d  Section  13(17 o f  T i t le  18 of (lie 
U n iled  S la t e s  Code re la t in g  to  legal lo t te r ie s  C u r re n t ly ,  18 U S C  
Sec. I3ll7lal p e rm i t s  th e  b io a d c a s l  o f  lo t te ry  a d v e r t i s e m e n ts  a n d  in ­
fo rm ation  on ly  w ith  reg a rd  to lo t te r ie s  "c o n d u c te d  by a  s t a l e  ac ting  
u n d e r  th e  a u th o r i t y  of S t a l e  law * ’ *." I l . l t .  3141! w ould  a u t l io i -  
ize th e  b roudens t o f  lo t te ry  in fo rm a t io n  n n d  a d v e r t is e m e n ts  con 
co rn ing  all lo t te r ie s  legal in  t h e  s t a le  in w h ic h  they  a r e  cond uc ted .

I s t rong ly  su p p o r t  II.It. 3140. T h is  s u p p o r t  is based hoth on  legal 
g rou nd s  an d  on  FCC e x p e r ien ce  in h n n d l in g  lo t te ry  im pii r ies  a n d  
co m p la in ts  f rom  b ro ad cas t  licensees nnd  o th e r s .  T h e  ex is t ing  Sec­
tion 131)7 u n n ecessa r i ly  r e s t r ic ts  th e  free How o f  in fo rm a t io n  c o n ­
c e rn in g  legal ac tiv it ies  (i.e., lo t te r ies  p e rm i t te d  hy s t a te  law h u t  not 
conducted  hy n sla te) .  Accordingly, th e  ex is t ing  law m ay he consti 
lu t io n a l ly  in f i rm  g iven th e  increased  recognition  o f  F irs t  A m end  
m e a t  p ro tec tion  accorded co m m erc ia l  speech  s ince  th e  lo t te ry  pro 
vision wan o r ig ina l ly  enac ted .  See, e.g., Higelow v Virginia, 121 
U.S. 805(1975).

Willi r e g a rd  to  o u r  a d m in is t r a t iv e  cx|>orieiice, I e s t im a te  th a t  we 
receive nt le n s l  two ca lls  a  d ay  seek ing  adv ice  aliout th e  legal i ty  ol 
promised c o n te s ts  o r  g a m e s  o f  chance .  M a n y  o f  th ese  ca lls  involve 
fund-ra is ing  purposes.  O th e r  calls  involve im p ii r ie s  from th e  ( r a te r  
mil o rg a n iz a t io n s  e n d e a v o r in g  to  ra i se  fu n d s  lo r  a favor ite  c h a n t y  
th ro u g h  g a m e s  of chance .  S ti l l  o i l ie r  ca lls  involve ad ver t is ing  cam 
pa igns  in w h ic h  gnmcR o f  c h a n c e  ti re  u ti l ized  a s  il icenlives to in ­
crease  sales. I lnm ll ing  th e se  im piir ies  o f ten  reipiires a n a ly s is  hy 
severa l  |M?rsuns nnd  u ti l izes  a  s ign if ican t  a m o u n t  of s tuff  lime. T he  
a m o u n t  of l im e  ex p en ded  se em s  in o rd in a te  to  llie "ev i l"  involved

In a dd it io n  to  te le p h o n e  inqu ir ies ,  we a lso  receive com p la in ts ,  
u sua l ly  in w ri t ing ,  a b o u t  rad io  o r  te levis ion s t a t io n s  th a t  m ay  have 
vio lated  th e  s t a t u t e  hy p ro m o tin g  lo t ter ies .  A well-founded co m ­
p la in t  will g e n e ra t e  a  l e t t e r  of inq u iry  to th e  s ta t io n ,  followed by a 
response  f rom  th e  licensee. I f  th e  facts  e s ta b l i sh  t h a t  a  lo t te ry  was 
a ired ,  a  fo r fe i tu re  ac t io n  com m ences  ns tl ie  usual sanc t ion .  T h e  
vast m a jo r i ty  o f  th e  in q u ir ie s  th e  C om m iss ion  receives concern  
legal con tes ts ,  often  d eem e d  im p o r tan t  us fund-ra is ing  sch em e s  to 
s u p p o r t  co m m un ity -b ased  o rg an iza t io n s  o r  ad v e r t i s in g  p ro m otio ns  
to sell goods a n d  services.

II is my view th a t  p e rm i t t in g  th e  ad v e r t is in g  of lo t te r ie s  not p m  
liibited hy th e  s t a t e s  in w hich  they  o re  conduc ted  would g ive  lull 
effect In (lit* decis ions of tho se  loenl a u th o r i t i e s  w ho  h a v e  de le i  
m ined  th a t  g a m e s  involving prizes, c l im u e ,  an d  co n s id e ra t io n  a r e  
leg i t im a te  fu n d  ra is ing  a n d  m a rk e t  tools
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I Ini|n* Hu-si- views mi (lie i in len t  s t a tu t e  will p m v e  h e lp lo l  in 
' "Hi t ' l li tiI:• lo niiieinl il I ' lcaso let ns liniiw il we c an  p invn le  you 
iv if Ii tiny o i l ie r  n ss is lnnee  nn Hie legisla tion  

S in ie ie ly ,
Dknnis  U I ’atu ikk ,

< Inin limn
I In- Inllnwini: i’> Hie leKlinniny nl Douglas W Kniiec. D eputy  As

sis inn l At tin ney t ie i ie ru l ,  (W i re  nl Ix-gal C ounsel,  D e p a r tm e n t  nl
J u s t i r e  tuesen le i l  In th e  Sii l ien inm il lee  on A d m in i s t r a t iv e  l,nw mnl 
(I 'nvoininentiil Ki-laliims at a n  A pril .'I, IIIK7, hea iin i: .

I k m im o n y  n r  Dntici.Af) W . K m ik c , D k k iit v  A s s is t a n t  A t - 
TIMINKV U kNKIIAI., OKHCK OK l,K(IAI. OoilNSKI,, D k I'A III 
m i n i - ok .InsrtcK
Mr. C l ia in n a n ,  M e m b ers  o f  tin; S u licom m il tee ,  I a m

pleased to a p p e a r  lieforo vou loday ,  oil b e h a i r  o r  th e  A t to r ­
ney (u  n c ia l ,  In d iscuss  II It IfiliK, a  hill " lo  c la r ify  c e r t a in  
re s t i ie l in n s  oil d i s t r ib u t io n  o f  a d v e r t i s e m e n ts  o f  S ta le  iiu- 
I Ionized lot lo r ies  * * 'I 'he D e p a r tm e n t  be lieves t h a t  
Hie hill .should he e n a c te d  so t h a t  each  S ta t e  m a y  decide  
lor ilsell w h e th e r  lo -n ro h ih i t  w ith in  its liordcrn th e  ndver- 
Hsini! o f  ou t-of-s ta te  lo t ter ies .  It  is o u r  view t h a t  th i s  pro- 
posed legisla tion  is co ns is ten t  w ith  a  p ro p e r  u n d e r s ta n d in g  
ol federa lism , a n d  recognizes C ongress '  a i n r m a t i v c  res|>on- 
s ih il ily  to be p ro tec t ive  o f  th e  in te re s t s  o f  s t a t e  a n d  local 
g o v e rn m en t .  See  Carcio v. Sun Antonio Metroiiolitnn 7V*i/i- 
sit Authority, lO f iS C t .  lOOfi, IIIIK ( I9H5I.

As you a r e  no donli t  a w a re ,  th e  th i i t e d  S ta te s  Code c u r ­
ren t  jy c o n ta in s  a n u m l ie r  o f  b road  n n l i - lo t tc ry  provisions. 
Section 11101 of t i t l e  IK p ro h ib i t s  th e  im p o r ta t io n  a n d  pass- 
inp th ro u g h  in t e r s t a te  co m m e rc e  o f  lo t te ry  t ic k e ts  n n d  r e ­
la ted  m a te r ia ls .  A n o th e r  sec t ion  of th e  Code (18 U S C .
1002] proscribes th e  m a i l in g  o f  lo t te ry  t icke ts ,  a d v e r t i s e ­
m en ts ,  find re la te d  m a te r ia ls .  Section  11103 forb ids postal 
a u th o r i t ie s  from ac t in g  ns u g e n ts  for a  lo t te ry , n n d  section  
1304 bars  th e  b ro a d c as t in g  o f  lo t te ry -re ln ted  in fo rm a t io n  
o ve r  radio  ch an n e ls .

P r io r  to 1!)7!>, th e s e  p rov is ions  m a d e  it  very  d if f icu l t  for 
S ta t e s  lo c o n d uc t  lo t te r ie s  successfully . In  t h a t  y e a r ,  h ow ­
ever ,  these  b ro ad  p ro sc r ip t io ns  w ere  te m p e re d  oy section 
1307la), w hich  prov ides  in pa r t :

T h e  p rov isions o f  sec t io ns  1301, 1302, 1303, nnd  1304 
sh a l l  no t  ap p ly  to  nn n d v e r t ism e n l ,  l ist o f  prizes,  o r  in fo r­
m a t io n  c o n ce rn in g  n lo t te ry  conducted  by a  S t a t e  ac t in g  
u n d e r  th e  a u th o r i t y  of S l a t e  l a w -

i l l  con ta in ed  in n n e w sp a p e r  pub lished  in  th n t  S ta l e  
o r  in a n  ad jacen t  S t a t e  w h ich  co n d u c ts  su c h  a  lo ttery , 
n r

f2i b roadcas t  by a r ad io  o r  te lev is ion  s t a t io n  licensed 
to  a location  in th a t  S t a t e  o r  an  ad jac en t  S t a t e  which 
c o n d m I s  such  a lo ttery .

A lth ou gh  th is  a m e n d m e n t  to th e  s t a tu t e  obviously m ade  it 
e a s ie r  lor S la te s  lo conduct lo t te r ies  w ith o u t  r u n n in g  a loul

of fed e ra l  law, th e  p ro tec t ion  it n l lu it ls  is lai H um  coin 
p le le  T h e  s l a lu i e  docs not.  fur ex a m p le ,  perm it  a  s t a le  
co n du c te d  lo t te ry  In a d v e r t is e  o u ts id e  Hie hurt le ts  ol H a­
s t a t e  hy m e a n s  of e i r c u la r s  or leaflets .

II It IfitiR would a m e n d  IK U S C  I3(l7tal hv d e le t in g  ev 
e ry th in g  a l t e r  th e  first re fe ren ce  In " lo t t e ry  ’ an d  replac­
ing it witli: ", g il t  e n te rp r i s e ,  o r  s im i la r  sch em e  ti l le ring  
prizes de |H-ndont in w ho le  o r  in p a r t  u p o n  lot or chan ce ,  il 
th e  lo t te ry ,  g ilt e n te r p r i s e ,  o r  s im i la r  sch e m e  is i iu lh m ized  
an d  re g u la te d  by th e  S t a t e  in w hich  it is co nduc ted  T h is  
a m e n d m e n t  w ould  effec t  two m a jo r  c h a n g e s  in th e  law 
F in d ,  il t h e  proposed  leg is la tion  w ere  e n a c te d ,  federa l  law 
would |K.-rrnil n a t io n  w ide  a d v e r t is in g  o f  S l a t e  a u th o r iz e d  
an d  r e g u la te d  lo t te r ies .  T h e  c u r r e n t  s t a tu t o r y  sch em e ,  ol 
course ,  p e rm its  only  n ew an n p e r  ad v e r t i s in g  in th e  S ta l e  
co nd u c tin g  th e  lo t te ry  o r  ttt u a d ja c e n t  S la t e  w h ich  c o n ­
d u c ts  a  s im i la r  lo t te ry ,  T h e  neeoiul m a jo r  c h a n g e  would 
p e rm i t  th e  ad v e r t is in g  of " s ta t e  a u th o r iz e d "  lo t te r ies ,  a n d  
n o t  m e re ly  " s la t e  co n d u c te d "  lo t ter ies .

T h e  D e p a r tm e n t  be lieves  t h a t  b o th  o f  th e se  c h a n g e s  a r e  
co n s is te n t  w ith  a  p ro p e r  u n d e r s ta n d in g  of fed e ra l ism  In 
o u r  federa l  Hyslem, i t  is th e  S ta le s ,  r a t h e r  th a n  tin- federa l  
g o v e rn m e n t ,  t h a t  a r e  responsib le  for " reg u lu t ( i i ig |  Hu- r e l a ­
tive r ig h ts  a n d  d u t i e s  o f  a ll w ith in  i ts  ju r isd ic t io n  so  a s  to 
g u a rd  th e  public m o ra ls ."  House v. Afuys, 21!) U S .  270, 2K2 
(1011). T h e re fo re ,  so long a s  F ir s t  A m e n d m e n t  c o n s id e r ­
a t io n s  a r e  observed , e ach  S ta t e  sh o u ld  decide  for i lse ll  Imw 
to  r e s t r i c t  th e  a d v e r t i s in g  o f  lo t te r ies .  T h e  p re s e n t  federa l  
s t a tu t e  u n n ec essa r i ly  in te r fe re s  w ith  s u c h  S t a l e  d is c re t io n  
W hile  a S l a t e  u n d e r  t h e  c u r r e n t  fede ra l  s t a tu t e  m ay  Jit- 
m o re  re s tr ic t iv e  w i th  res |»ecl to  lo t te ry  ad v e r t is in g ,  |S c e  
Exxon Corp. v. Cov. o f  Miirylanil, -137 U.S. 117. 132 I 19781 
(" | l ) t  is il logicnl to  in fe r  t h a t  hv e x c lu d in g  c e r ta in  c o m p e t i ­
t ive  beh uv io r  from  th e  g e n e ra l  b an  a g a in s t  d i s c r im in a to ry  
pr ic ing , C o ngress  in te n d e d  to p re em p t  Hie S ta le s '  pow er to 
p ro h ib i t  nny  c o n d u c t  w i th in  Hint exc lus ion ." l | ,  il is im p os­
s ib le  fo r  n S ta t e  to  lie less re s tr ic t iv e  to w ard  th e  a d v e r t i s ­
ing o f  lo t te r ie s  to  w h ich  it  is unopjiooud.

I’h e  m a n n e r  in  w h ich  th e  c u r r e n t  federa l  sch e m e  i n t e r ­
feres  w i th  S la te  so v e re ig n ly  m ay  be i l lu s t r a te d  w ith  th r e e  
hypo lh e t icn ls .  F i r s t ,  le t  u s  a s su m e  t h a t  Il linois w ishes to 
l>ermit M ich igan  to  a d v e r t is e  its lo t te ry  in Illinois n e w s p a ­
pers. T h is  d(x*3 no t  se em  to be a far-fetched suppos it ion .  
A fte r  a ll ,  Il linois p rob ab ly  is not opposed to lo t te r ie s  on 
m o ra l  g ro un ds ,  a s  it  h a s  the  th i rd - la rg e s t  lo t te ry  in th e  
n a t io n .  W all S t. J o u r n a l ,  Feb. 7, lilRIJ, a t  -12, col. 2. M o re ­
over, i t  is a t  le a s t  |>ossible t h a t  it  would ben e f i t  bo th  
M ichigun  a n d  Illinois if  th e y  could a d v e r t ise  th e i r  lo t te r ie s  
in n e w sp a p e rs  pub lished  in th e  o th e r  Stn te .  T h e  p re s e n t  
s t a tu t e ,  how ever ,  w ould  p re v e n t  M ich igan  from  a d v e r t i s ­
ing its lo t te ry  in  Il linois u n d e r  a n y  c i r c u m stan ces ,  ev en  if 
I llinois welcomed su ch  advert is ing .  Heciiuse th e  tw o  s t a le s  
a r e  n o t  ad inccn t ,  th i s  ad v e r t is in g  would  not com e  w ith in  
th e  l im i ted  excep tion  se t  for th  in ex is t in g  law IK U S C

!l



|:III7I||> II K I Will would <>l i miiiiil «• th is  p ro b lem  by romov- 
iii|' com plete ly  llic federa l  l i im la t i im s oil th e  ad v er t is in g  of 
;il<>!«• lo t tc i iea  Wo m o  not suggesting , o f  eo u ise ,  Hint Il l i­
nois or imy oll ior S ta le  lie lorood to id low nut-of-s ta tc  lot- 
lo t ios  to ad v e r t ise  w ith in  th o i r  Imrdero. D e p a r tm e n t  
sim ply  ItoliovoH tlod  il n S t a t e  is opjioitod lo  th e  p rom otion  
ol out ol ii tnlo loltoiioii, il shou ld  devise ad v e r t i s in g  reslric- 
tiomi iindor S t a t e  low.

T h e  ficooml h y p o th e t ic a l  illuMlralea a n o th e r  way in 
whirl) th e  c u r r e n t  s t a tu to r y  uchemo in inconiiintent with  n 
p iopor u n d e r s ta n d in g  of federa lism . A ssu m e  Mud Now 
Yoik, w h ich  him o n e  ol th e  notion'll  la rges t  lo t ter ies ,  rlccid- 
od to  a d v e r t ise  hy sen d ing  IooIIoLh t h r o u g h  th e  moil to its 
r i t ize iis  n n d  those  ol Now Je r se y  Thin in le h t  l>e th e  bent 
woy for Now Yoik lo p ro m o te  iln lo ttery . Again , however,  
th i s  notion would lie proscribed  by e x is t in g  oecllon 11)02, 
w h ich  p roh ib iln  de|H>aitiiig in th e  m ail a n y  l e t te r  o r  c i r c u ­
la r  c o n ce rn in g  a lo t te ry . T h e  m niling  to  N ew  Y ork  c it izens 
m igh t In.* | ie rm i t te d ;  th e  lea llo ta  a rg u a b ly  co n n t i tu te  "m a te -  
riii l" w ith in  th e  m e a n in g  of section  1207(b). E x is t ing  Inw 
would not a llow N ew  Y ork  to m a i l  th e  lea f le ts  to  New 
J e r s e y  cit izens, how ever ,  bccuusc  (II sec t ion  1207(a) e x ­
e m p t s  only  a d v e r t i s e m e n ts  "co n ta in ed  in n n ew sp ap e rs" ;  
a n d  (2) sec t ion  1.707(b) ex e m p ts  only  th e  m a i l in g  ol ‘ m a t e ­
r i a l"  to  ad d resses  in th e  s t a t e  co n d u c tin g  th e  lo t te ry . As I 
s tilted e a r l ie r ,  H.It. IfiOH w ould  rem ove  com ple te ly  th e  re ­
m a in in g  federa l  re s t r ic t io n s  on th e  ad v e r t is in g  of S to l e  a u ­
tho r ized  a n d  re g u la ted  lo t te r ie s  n n d  th u s  would  p e rm i t  
New York to  p ro m o te  its lo t te ry  in  th e  w ay  i t  decniB best.

F inal ly ,  a  th i rd  e x a m p le  show s Hint ex is t in g  sect ion  
1207(a), by l im i t ing  th e  ex em p t io n  to  " s ta te -co n d u c ted "  lot­
te r ies ,  in te r fe re s  w ith  th e  a u to n o m y  o f  t h e  S ta te s .  A ssum e  
l lu d  A lah am  i decided lo  p e rm it  c e r t a in  o rg a n iz a t io n s  to  
conduc t lo t te r ie s  for ch u r i tu b lc  purposes.  A la b a m a  m ig h t  
decide, for exam ple ,  t h a t  ch u rch es ,  veternnB g roups ,  a n d  
civic o rg a n iza t io n s  p e rfo rm  im p o r t a n t  fun c t io n s  a n d  
shou ld  lie ab le  to  raiBe rev en u es  w ith  lo t te r ies .  U n d e r  c u r ­
r e n t  federnl law, A lu b am n  would be u n a b le  to  p e r m i t  such  
c h a r i ta b le  o rg a n iza t io n s  to  ad v e r t ise  th e i r  lo t te r ie s  on th e  
rad io  (or hy an y  o th e r  m e a n s  proscribed by sec t ion s  1201 
th ro u g h  1204) b ecause  th e  ex is t ing  ex e m p t io n  p ro te c ts  only 
s ta te -co nd uc ted  lo t ter ies .  T h e  proposed leg is la t ion  wouid 
rem ove  th e  federn l re s tr ic t io n  on th e  ad v e r t i s in g  o f  s ta te -  
nu tl ior izcd lo tter ies .

A l th o u g h  th e  D e p a r tm e n t  of Ju s t ic e  favors  th e  proposed 
legisla tion  on  policy g ro un ds ,  passage  o f  II.R. 1508 would 
h av e  th e  ndded  a d v a n ta g e  o f  avoiding, for th e  federa l  gov­
e rn m e n t ,  a n y  F i r s t  A m e n d m e n t  p ro b lem s Hint m a y  a r ise  
u n d e r  th e  p re s e n t  s t a tu te .  T h e  c u r r e n t  s c h e m e  obviously 
lim its  sjicecb, nnd  a t  leus t s ince I97G, it  bns been  c lea r  
Hint su ch  coinm crcin! Bjieecli is p ro tec ted  by th e  F ir s t  
A m e n d m e n t .  S ee  Virginia Pharmacy Hoard v. Virginia 
Ci tu rns Consumer Council. Inc., 425 U.S. 748 (1970). T h e  
S u p re m e  C o u r t  h a s  he ld  th n t  th e  C o n s t i tu t io n  p ro tec ts
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ro m n m rc ia l  speech  b e m u s e  il "m il  o n ly  stove*. th e  e m m im  
ie in te ie s t  ol Hie sp e a k e r ,  hut a lso  a ss is ts  n in s u m e i s  anil 
l u i l h e i s  th e  societal in te ie s t  in th e  lullr*-! passible ills 
s e m in a t io n  id in fo rm a t io n  "  Cent m l Hudson Cos <t> Eln 
trie ('or/i v Pitliltc Service Comm 7i. 417 U S .  057, 501 Mil! 
t IJIHtll.

A lth ou gh  th e  F irs t  A m e n d m e n t  p ro te c ts  co m m e ic ia l  
speech ,  t i ie  S u p re m e  C o u r t  h a s  lung recognized th a t  t h e i e  
is a  " ‘coiiimoii Kensu’ d is t in c t io n  b e tw een  speech  which 
occurs  in a n  a r e a  t r a d i t io n a l ly  sub jec t  lo g o v e rn m en t  icgu  
la t ion ,  an d  o th e r  v a r ie t ie s  of sp eech .” tlh m lih  v Dino 
Stole liar Assn., 420 U.S. 447. 455 450 (19781 For th a t  
reason ,  th e  C o u r t  h a s  he ld  t h a t  th e  C o n s t i tu t io n  "acco rd s  
less p ro tec tion  to  c o m m e rc ia l  H|H>ech th a n  lo  o lh e t  const i  
tu l io n a l ly  sa rc -g ua rd ed  fo rm s  o f  e x p re s s io n ."  Rolpei v 
Yoinif's bin/; Pnxlucts Cor/)., 402 U.S. Oil, 0 4 -0 5  (1987). In 
Central Hudson (Ins <6 Electric Corp. v Politic Serene  
Comm ii, supra, ( h e  S u p r e m e  C o u r t  se t  fo r th  th e  four part  
tes t t h a t  is used  in d ec id in g  w h e th e r  a re s tr ic t io n  on cum 
m erc ia l  speech  passes  c o n s t i tu t io n a l  m u s te r .  F irs t ,  a cou r t  
m u s t  ask  w h e th e r  th e  c o m m e rc ia l  sjieecJ. con ce rn s  a 
lawful ac tiv ity  a n d  is n e i t h e r  fa lse  no r  m is lead in g  II Ihe  
com m erc ia l  8|>eecli does n o t  p ass  th i s  in i t ia l  tes t ,  th e r e  is 
no  need lo  p roceed  a n y  fu r th e r ;  a n y  re s t r ic t io n  o f  su ch  
speech  is p e rm iss ib le  u n d e r  th e  F i r s t  A m e n d m e n t .  If  it is 
d e te rm in e d ,  ho w ever ,  Hint t h e  co m m erc ia l  s|>eech con ce rn s  
a  lawful a c t iv i ty  a n d  is n e i t h e r  fa lse  n o r  m is lead in g ,  a r e ­
s t r ic t io n  on t h a t  speech  will be u p h e ld  on ly  if: (I) (lie gov­
e r n m e n t ' s  in t e r e s t  in r e s t r i c t in g  th e  speech  is s u b s ta n t i a l ;  
(21 th e  re s t r ic t io n s  d i re c t ly  a d v a n c e  th e  g o v e r n m e n t ’s  a s ­
se r ted  in te re s t ;  n n d  (2) t h e  re s t r ic t io n s  n r e  n o  m o re  e x t e n ­
sive  t h a n  n ec e s s a ry  lo  s e r v e  t h a t  in te re s t .

T h ere fo re ,  u n d e r  t h e  F i r s t  A m e n d m e n t ,  th e  valid ity  of 
th e  c u r r e n t  s c h e m e  d e p e n d s  upon  th e  ap p lica t io n  ol th e  
fau r -p a r t  Central Hudson l e s t  to  th e  ex is t in g  re s tr ic t io ns  
on lo t tery  adv e r t is in g .  W hile  no t e n t i r e ly  Iree from do ub t ,  
th e  S u p re m e  C o u r t ' s  r e c e n t  decis ion in  Posadas tie Pncrln 
Rico Assoc, v. Tourism Com/tany o f  Puerto Rico. 478 U S. 
— tl98ti), su g g e s ts  t h a t  th e  c u r r e n t  federa l  sch em e  would 
be upheld .  In  Posadas, t h e  C o u r t  u p h e ld  a  P u e r to  Itico 
s t a t u t e  t h a t  re s t r ic te d  a d v e r t i s in g  hy cas inos  a im ed  a t  re s i­
d e n ts  o f  th a t  T e r r i to ry .  In a p p ly in g  Hie Central Hudson 
tes t,  (lie C o u r t  show ed fa r  g r e a t e r  defe rence  to th e  legisla­
tu r e  th a n  had  been  sho w n  in e a r l i e r  opinions. For  e x a m ­
ple, in  ho ld ing  t h a t  Hie P u e r to  Rico s t a tu t e  w as n o  m ore  
ex ten s iv e  t h a n  nec essa ry  lo  s e rv e  Ihe  g o v e rn m e n t 's  in t e r ­
es t ,  t h e  Posadas C o u r t  a sso r ted  th a t  it w a s  " u p  to  th e  leg­
i s la tu re  to  dec ide  w h e th e r  o r  not * * * a  'co u n le r sp eec h '  
policy would Ik* a s  effec tive  in redu c ing  th e  d e m a n d  fur 
cas ino  g a m b l in g  as  th e  re s tr ic t io n  on a d v e r t is in g ."  T h is  
an a ly s is  c e r t a in ly  c o n t r a s t s  w ith  th e  ap p ro a c h  in ('ciitm l 
Hudson, w h e re  t h e  C ourt  in v a l id a ted  a reg u la t io n  o f  th e  
New  York P ub lic  Se rv ice  C om m iss ion  th a t  b a n n e d  a ih e i



t is ing  |>roniotiit)! th e  iihii of elec tric ity . T h e re ,  th e  C o u r t  
Mllltl'd

T h e  Commimiion • • • him no t  demount ra ted  
th a t  ita in tercu t in cnmicrviil ion c a n n o t  be p ro tec t ­
ed ad eq u a te ly  hy m ore  l im ited  reg u la t io n  o r  nppol- 
I i i i i I ' h  commerciii l  e ip rennion.

T o  f u r th e r  it« policy o f  connervntion, tl ie  Corn- 
iniiinioii could a t t e m p t  to  ren tr ic t  th e  fo rm a t  an d  
c o n te n t  o f  C e n t ra l  H u d so n 's  advert is ing .  I t  m ight,  
for ex am p le ,  r e q u i re  t h n t  re la t ive  efficiency nnd 
ex p ense  o f  th e  offered oervice, bo th  u n d e r  c u r r e n t  
cond it ions  nnd  for th e  foreseeable  fu tu re .  In th e  
absence  o f  a  sh ow in g  t h a t  m o re  l im i ted  speech  
re g u la t io n s  would  be ineffective, we c a n n o t  np- 
p rovc  th e  com ple te  auppress ion  o f  C e n t ra l  H u d ­
son 's  advert is ing .

Ah th e  D e p a r tm e n t  h a s  s t a te d  before, i t  re m a in s  to  be 
aeeii w h e th e r  th e  C o u r t  in  fu tu r e  casce will ta k e  th e  a p ­
proach  t h a t  i t  did in  Posadas, supra, o r  w h e th e r  i t  will 
show lens defe rence  to  tho  leg is la tu re  in ap p ly in g  th e  Cen­
t r a l  Hudson tes t.  S ee  T es t im o n y  o f  D oug las  W. Kmioc, 
D epu ty  Aas’t  A t t 'v  G en.,  Office of Legal C ounsel,  on  H.fl. 
4972, th e  H e a l th  P ro tec t io n  A ct  o f  1986, before  th e  IIouso 
S u b c o m m it tee  on H e a l th  a n d  th e  E n v i ro n m e n t  (A u gu s t  1, 
I9HG). G iven  th e  fnct th n t  t h e  C o u r t  d id  n o t  exp lic it ly  ov e r­
ru le  o r  d isavow  e a r l i e r  caeca in  w h ich  i t  refuoed to  show  
deference  to  th e  leg is la tu re ,  i t  is possible Posadas will bo 
t r e a te d  ns a n  a b e r r a t i o n a l  6-4 decis ion. In  a n y  even t,  
u n d e r  Posadas i t  is im p ro b ab le  t h a t  a n y  c o u r t  would in v a l­
ida te  th e  c u r r e n t  federa l  r e s t r ic t io n s  on lo t te ry  a d v e r t i s ­
ing. As a p a r t ia l ,  r o th o r  t h a n  a  to ta l ,  r e s t r ic t io n  on a d v e r ­
t ising, th e  ex is t ing  federa l  law  ia s im i la r  to  th e  P u e r to  
Rico s t a tu t e  a t  issue u n d e r  Posadas, a n d  th u s ,  likely  to 
w i th s ta n d  sc ru t iny .

In conclus ion, a l th o u g h  th e  c u r r e n t  sch e m e  is probably  
c o n s t i tu t io n a l ,  th e  D e p a r tm e n t  believes t h a t  II.R. 1568 
shou ld  be en ac ted .  As J u s t i c e  F r a n k f u r t e r  po in ted  o u t  in 
his d is sen t  in West Virginia State Board o f  Education  v. 
Barnette, 319 U.S. 624, 670 (1943), " lo ju r  c o n s t a n t  p reoccu­
pa t ion  w i th  th e  c o n s t i tu t io n a l i ty  of leg is la tion  r a t h e r  t h a n  
w ith  its w isdom len d s  to  p reoccup a t io n  o f  t h e  A m erican  
m ind  w ith  a  false v a lu e ."  E v en  if th e  ex is t in g  law  is co ns t i ­
tu t io n a l ,  i t  is unw ise  for tw o  s e p a r a te  reasons .  F irs t ,  i t  is 
in co ns is ten t  w ith  th e  no tion ,  w h ich  is fu n d in en ta l  to both  
o u r  g o v e rn m e n t  nnd  o u r  econom y, th n t  people  can  be 
t r u s te d  lo m a k e  wise decis ions if th e y  h a v e  access to  all 
r e lev an t  in fo rm at io n .  Second, th e  c u r r e n t  s t a tu t e  ia incon­
s i s te n t  w ith  n p ro p e r  u n d e r s ta n d in g  o f  federa lism . It  is th e  
S la te  to  w hich  th e  G o u s t i tu t io n  re se rv es  th e  pow er to p ro ­
tec t  th e  h e a l th ,  sa fe ty  a n d  m ora ls  o f  th e  co m m u n ity .  
T h e re fo re  so long ns F ir s t  A m e n d m e n t  co n s id e ra t ion s  nre  
observed, it is th e  S la te ,  r a t h e r  tl inn th e  n a t io n a l  govern-
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incu t ,  t h a t  shou ld  decide th e  e x te n t  to  which the  a d v e r t is ­
ing o f  lo t te r ies  shou ld  lie p e rm it ted .

T h e  following is th e  tes t im ony  o f  G eorge  C. Davis, A ss is tan t  G en  
e rn i C ounsel,  C o n su m e r  P ro tec tion  Division, Ijiw D e p a r tm en t ,  II S 
Posta l  Serv ice  p re se n ted  to  th e  S u b c o m m it tee  on A d m in is ta t iv e  Ijiw  nnd G o v e rn m e n ta l  R e la t ions  n t  a n  April 3, 1987, hearing .

St a t e m e n t  o r  G eo ro e  C. D a v is , A s s is t a n t  G e n k r a i.
Counsei. C o nsu m er P ro te c t io n  D iv is io n , L aw  D e p a r t ­
m e n t, U.S. P o s ta l  S e rv ic e

Mr. C h a i rm a n ,  I a m  George C. Dnvis, A ss is tan t G encrn l 
Counsel, C o n su m er  P ro tec t ion  Division, I j iw  D ep a r tm en t .  I 
ap p rec ia te  th i s  o p p o r tu n i ty  to  exp ress  th e  views o f  the  
Posta l  S erv ice  on II.R, 1668, a bill w hich  would ex e m p t  
c e r t a in  m ai l ings  r e la t in g  to s t a te  a u th o r ized  an d  regu la ted  
lo t te r ie s  from  Federn l s t a tu t e s  re s t r ic t in g  use of th e  m ails  
in fu r th e ra n c e  o f  a  lottery.

T h e  P osta l  S erv ice  h a s  no p a r t i c u l a r  exp e r t ise  on the

Kublic policies involved in w h e th e r  th e  lo t tery  laws should  
e e x p an d ed  o r  re laxed. O u r  co m m e n ts  n re  lim ited  to  nn  

ex p la n a t io n  o f  th e  Foetal Serv ice 's  role in th e  en fo rc e m e n t  
o f  th e  lo t te ry  s t a tu t e s  an d  a  d iscussion of som e possible 
p rob lem s o f  in t e rp re ta t io n  o r  e n fo rc e m e n t  o f  th e  bill a s  in ­
troduced.

Section  1302 of t i t l e  18 m a k e s  it  a  c r im e  know ingly  lo 
m ail  a n y  of th e  following:

le t te r s ,  packages, postal ca rds ,  and  c i r c u la r s  con- 
cern i i ig  a  lo t tery ;

pub lica tions  c o n ta in in g  a n y  lo t te ry  a d v e r t i s e m e n t  or 
l is t  of prizes a w a rd e d  by m e a n s  o f  a  lottery; 

p a y m e n ts  fo r  th e  p u rch ase  o f  lo t tery  tickets ; 
an y  lo t te ry  t ick e t  o r  p a p e r  p u rp o r t in g  to  be n ticket 

o r  in te re s t  in  a  lo t tc p ' ;  
a n d  c e r ta in  w agering  p a ra p h e rn a l i a .

A civil s t a tu t e ,  39 U.S.C. J  3001(a), pa ra l le ls  th e  c r im in a l  
s t a tu t e  by d ec la r in g  su ch  m a t t e r  " n o n m a i la b le "  a n d  a n ­
o th e r  civil s t a tu te ,  39 U.S.C 5 3005, au th o r izes  th e  Postal 
Serv ice  to  issue o rd e r s  designed to  p re v e n t  lo t te ry  o p e ra ­
tors  from  receiving m ailed  r e m i t ta n c e  o r  p a y m e n t  of 
postal m oney  o rd e rs  a n d  to  re q u i re  th em  to  cease and  
d es is t  f rom  u n law fu l  lo t te ry  m a i l in g  activity .

T h e  P osta l  In spec tion  Service is responsib le  for inves t i ­
g a t in g  un la w fu l  m a i l in g  ac tiv it ies  an d  seek ing  com pliance  
w ith  th e  laws o r  re fe rr in g  coses for e n fo rcem e n t  proceed­
ings. A p p a re n t  v io lations of sec t ions 3001 and  3006 of t i t le  
39 a r c  p resen ted  to my office for th e  in i t ia t ion  of civil a d ­
m in is t ra t iv e  proceedings Indore th e  Postal Serv ice 's  J u d i ­
cial Officer.  A p p n re n t  v iolations of 18 U.S.C. § 1302 nre

1>rosented hy th e  !ns|X'ction Serv ice  to th e  a p p ro p r ia te  
.Inilcd S ta te s  A ttorney .

G enera l ly ,  th e  c a s e b y e n s e  exclus ions from th e  m ails  
which m ay r e s u l t  from civil en fo rcem en t or Ih e  m ailing  re ­
s t r ic t io ns  u n d e r  39 U S C .  § .‘toilI a re  not a very efficient
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t l l l ' t  ImIIC.IU Ini' 1*1 «*vt«tll in f*  III)' lllililillt! Ill lot I d  V llllll ll 'r 
However, t) :lll|i| ciiii have  ii unti l '  set ions im p a r t  nn Ihe  nc- 
iTiitmirc  nl li il li 'iy mlvi-rlisi 'tni' iils hv n ew sp ap e rs  a n d  
nl In*i imrimlicsil publications. T h is  is so because , I n  qualify  
Ini second class postage ra les ,  which art* c h e a p e r  Il ian 
th i rd  class ra les ,  a  perindical puhlica linn  m u s t  he legally 
"m a i la b le " .  For  exam ple ,  Ih e  P os ta l  S erv ice  h a s  den ied  a n  
app lica tion  lor second-class ra te s  hy a pu b lica t io n  w hich 
ca rr ied  a d v e r t is e a ie n ls  lo r  a  C.'anadimi In t le ry  an d  fur 
casino  gam b lin g  activit ies . T h is  decision is c u r r e n t ly  being 
cha l lenged  in th e  courts .

Legislation enac ted  in l!)7r* a n d  1!)7(J gave  s la te -o p e ra ted  
lu l te r ies  l im ited  e xem ption s  from  18 U.S.C. § I.’102 a n d  3!) 
U S t! .  § 3110ft T hese  exem p tion s ,  w hich  n re  co n ln in ed  in 18 
U S C .  § IU(I7 a n d  Mil U S C .  §3()l)5(d), a l low  th e  m a i l ing  to  
any  ad d ress  o f  " a n  a d v e r t i s e m e n t ,  list o f  prizes, o r  in fo r­
mal ion" co nce rn ing  a  s ta le -o p e ra icd  lo t te ry  if  it is co n ­
ta in ed  in a  n ew spap er  pub lished  in th u t  s t a t e  o r  an  Ailji.- 
cen l s t a le  which also co n d u c ts  a  lo t te ry . T h e  leg is la tion  
also p a r t ia l ly  ex em p ted  m ai l ings  o f  t icke ts  a n d  o th e r  s ta te -  
o pe ra led  lo t te ry  " m a te r ia l , "  a l low ing  s u c h  m a t t e r  to t>e 
m ailed  only  to  addresses  located  w ith in  t h e  s t a te  c o n d u c t­
ing th e  lo ttery .

Il.lt . Ir»(i8 would exp and  th e  ex em p t io n  to  allow u n r e ­
s tr ic ted  m ailing  o f  any  "a d v e r t i s e m e n t ,  l is t  o f  prizes, o r  in ­
fo rm a t io n "  concern ing  s l a te  a u th o r ized  a n d  reg u la te d  lot­
te r ies ,  p rovided il is m a d e  o r  d is s e m in a te d  in  a cco rd ance  
w ith  th e  s l a t e ’s law. We h av e  tw o c o m m e n ts  co nce rn ing  
th is  provision.

F irst, b ecause  ex is t ing  law re s t r ic t in g  th e  m ailing  ol 
t i ck e ts  a n d  " m a te r ia l "  to  a d d re s se s  w ith in  th e  s t a l e  would 
mil lie a l te red ,  il is not c lenr  w h e th e r  th e  promised e x e m p ­
tion would apply  to iKusonal m essages  a b o u t  a stato-o|>cr- 
a led  lo ttery , s t a l l  a s  ail a c k n o w le d g em e n t  of a n  ind iv id ­
u a l ’s  c u l i y  in th e  lo ttery . In  o th e r  words, sh o u ld  su ch  d oc­
u m e n ts  lie I rented  u n d e r  t h e  law as  com p le te ly  ex e m p t  
" i n h u m a t io n "  o r  p a r t ia l ly  e x e m p t  " m a te r ia l " ?

Second, we a r e  also co nce rn e d  n ls iu l  h a v in g  nn e x e m p ­
tion Irom th e  federnl p roh ib i t ion  d ep end  u p o n  n m a i le r ’s 
com pliance  w ith  th e  v a r io u s  s t a t e  laws. T h is  projmsal 
would, in effect,  de lega te  to  th e  severa l  s t a t e s  th e  a u th o r ­
ity o f  variously set r e q u i r e m e n ts  Tor w h e th e r  lo t te ry  
m a t t e r  m ay  lawfully  he m ailed .  T h is  c h a n g e  w ould  re q u i re  
postal em ployees lo keep  a b r e a s t  of po ten t ia l ly  d if fe ren t  
a n d  ( hang ing  s l id e  laws, in o rd e r  to en fo rce  federa l  s t a t ­
u te s  T h e  m i l l a im a l io n  lor de ta i led  s l a te  reg u la t io n  of 
what is "n o n m a i la b le "  w i th in  th e  federa l  posta l  sy s tem  is 
a d c p a i l i n c  h u m  th e  c u r r e n t  m n i lah i l i ty  laws, an d  it 
would m a k e  Ihe e n fo rcem en t  job m ore  difficult in o u r  
view

We hav e  som e suggest ions for m in o r  tech n ica l  o r  clarify- 
mi* change '.  In re i ln i i i  nl h e r  piovisiim s nl Ihe  hill T hese  
• l ie  | | | - C | | ' - S | ' , |  I I I  ill! a 11 I I I  I '111 I I I  i l l )  les li inuhv

I would he p leased to resfxmd lo a n y  q uest ions  you may 
have,

ATTACHMENT
We Indieve t h a t  th e  f irs t th r e e  legisla tive findings, in 

section  2 of th e  hill,  co n ta in  some inaccuracies  T h e  first 
f inding a t t r i b u te s  lo 18 U .S C . § LIU I provisions w hich a c ­
tu a l ly  a r e  found in sec t ions  L102 nnd  L’HM. T h e  second 
f ind ing  is n o t  q u i te  a c c u rn te  in say in g  Hint ad ve r t is ing  for 
a  Htate-o|H.*raled lo t te ry  m ay  lawfully  lie d issem ina ted  only 
w ith in  th e  s t a l e  cond uc tin g  th e  lo t te ry  o r  w ith in  nn a d ja ­
c e n t  a tn le  w hich  a lso  conduc ts  a lo ttery . Actually ,  a d v e r t i s ­
ing con ln ined  in a ncwspa|>er published  in the  s t a le  co n ­
d u c t in g  th e  lo t tery  o r  in nn  a d jacen t  s tu te  which co n d u c ts  
a lo t te ry  m ay  be m ailed  to  ad d resses  th ro u g h o u t  th e  
U n i ted  S ta te s .  T h e  th i rd  finding incorrec t ly  ind ica tes  t h a t  
t h e  s t a tu t o r y  p ro h ib i t io n  on b road cas t ing  lo t tery  i n f o rm a ­
t ion  w as " e n ac te d  over  o n e  h u n d re d  y e a r s  ago."

A auggesled  revision  would rew ord  th e  findings ns fol­
lows:

(1) Hy v i r tu e  o f  sec tions I!I01, L’ll)2, an d  l!l(M o f  T it le  
18 U n i ted  S ta l e s  (kale, res|>ectively, lo t te ry  a d v e r t is in g  
is p roh ib ited  in in te r s ta te  or foreign com m erce ,  th e  
m ails ,  nnd  b ro ad ca s ts  hy s ta t io n s  sultjecl to F ed era l  l i ­
censing ;

(2) Excep tions  from  these  proh ib it ions  have I m ' c i i  e n ­
acted  only  for lo l te r ics  conducted  hy S ta te s  o f  the  
U n ited  S ta te s  u n d e r  th e  uu th o r i ty  of th e i r  respective  
laws; nnd

(2) S u p re m e  C o u r t  decis ions nn th e  co ns t i tu t ion a l  
p ro tec t ion  nfTordcd com m erc ia l  expression  have  led lo 
ser ioun question!) ab ou t  th e  validity  of app ly ing  these  
p ro h ib i t io n s—th e  m ajo r i ty  of which have  n in e te e n th  
c e n tu r y  a n te c e d e n t s —to ad ver t is ing  for lo t te r ies  
w hich , a l to g e th e r  au tho r ized  a n d  regu la ted  hv th e  
S ta te s  in w hich  they  a re  conducted, a r c  not conduc ted  
by th e  respective  S la te s ,  them selves.

Ch a n g es  in  E xisting Law  M ade nv t h e  B ii .i., as R ecoktko

(Rule  XIII (31)

In co m pliance  w ith  c lause  3 of Rule XIII o f  the  Rules  of th e  
H ouse  o f  R ep resen ta t iv es ,  ch an ges  in ex is ting  law  m ade  by th e  bill, 
ns repor ted ,  a r e  show n ns follows (existing luw pro|»osed to l>o o m i t ­
ted  is enclosed in black bracke ts ,  new m a t t e r  is p r in ted  in italic, 
ex is t ing  law  in w hich no ch ang e  is proposed is shown in rom an i

TITLE 18, UNITED STATES CODE

I ft
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ti I ill) I. H rnndenst ing  lo t te ry  i n f o rm a t io n
W hoever b roadcas ts  liy m e a n s  of titty rad io  or television ntnliun 

fin w hich  a license is r«'<|Uirecl by an y  law o f  th e  U n ited  S la te s ,  or 
w lm rv er .  o p e ra t in g  an y  such  s ta t io n ,  know ing ly  p e rm i t s  th e  brood- 
cast ini; of. a n y  a d v e r t i s e m e n t  o f  o r  in fo rm a t io n  co n c e rn in g  a n y  lot- 
le ry ,  gill e n te rp r i se ,  o r  s im i la r  schem e, ofTering p rizes  dc|>cndent in 
w hole  o r  in p a r t  u|M)ii lot o r  ch an ce ,  o r  a n y  l is t  o f  th e  prizes d ra w n  
o r  a w a rd e d  by m e a n s  o f  a n y  such  lo t te ry ,  g if t  e n te r p r i s e ,  or 
sc h e m e ,  w h e th e r  said list c o n ta in s  a n y  p a r t  o r  all  o f  such  prizes, 
sh a l l  lie lined nut m ore  th a n  $1,1)00 o r  im p riso ned  no t  m o re  l im n 
o n e  y e a r ,  n r  ha th .

Much d ay 's  b ro ad cas t in g  sh a l l  c o n s t i tu te  a s e p a r a t e  offense.

[*i 1007. K ln tc -eo u d u r ted  l o t t e r i e s ]

.<• 1-107. Kxvcplinns relating lo certain advertisements anil oilier in­
formation and In State-conducted lotteries

ini T h e  provisions o f  sec t io ns  11101, 1302, 1303, n n d  100) sh a l l  not 
ap p ly  to  an  ad v e r t i s e m e n t ,  list o f  prizes, o r  in fo rm a t io n  conce rn ing  
a  lo t te ry  [c o n d u c te d  hy a  S t a l e  a c t in g  u n d e r  th e  a u th o r i t y  o f  S ta te
law -

[ i l l  c on ta ined  in a new spn |ie r  p u b lish ed  in  t h n t  S la t e  o r  ia 
a n  ad jacent S ta t e  w h ich  co n d u c ts  such  u lo t te ry ,  o r

[ l 2 i  b ro ad cas t  by n ra d io  o r  te levis ion  s t a t i o n  licensed to  a  
location in th a t  S t a t e  u r  a n  ad jac en t  S t a t e  w h ich  con d u c ts  such 
a lottery ] .  pi ft  enterprise, or sim ilar scheme offering prizes de- 
peiulenl hi whole or in /h ii t upon lot or chance, i f  the lottery, 
pi f t  enterprise, or sim ilar scheme is authorized or not otherwise 
prohibited hv low hi the Stole in which it is conducted.

tdt Fo r  Ihe purpose  o f  subsection lb) o f  th i s  sec t ion  “ lo t te ry "  
m e a n s  th e  pooling o f  p roceeds  der iv ed  from  th e  s a l e  o f  t ick e ts  o r  
ch a n c e s  a n d  a l lo t t in g  those  proceeds o r  p a r t s  th e r e o f  by c h a n c e  lo 
o n e  in m ure  ch a n c e  t a k e r s  n r  ticket p uchnscrs .  " l o t t e r y "  does not 
inc lude  th e  p lac ing u r  accep t in g  o f  be ts  o r  w ag e rs  on spo r t in g  
ev e n ts  n r  m o le s t s

Hi
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s u c t io n  m r> o r  t it l k  :w, iin it io d  
STATUS COD 10

b :t(lltr>. F a lse  r e p ie se . i tn l in u s :  lo t te r ie s  
la i ' * *

« t « « * • <

idi N o th ing  in th is  sec t ion  shal l  pm hili i l  Ihe  m ailing  nl ' h  |  .i 
n e w sp a p e r  of g en e ra l  e i i c a la t io n  c o n ta in in g  ndi-  ' le .em eul--  If-I - nl
prizes, u r  in fo rm al ion c on ce rn in g  a lo t te ry    led  In a S la te
ac t in g  u n d e r  a u th o r i t y  o f  S ta l e  law, published  in th a t  S la te ,  m in 
an  ad jacen t  S ta t e  w hich  con d u c ts  su c h  a  l o t t e r y , ]  lA 'o u  o d m fr .e  
went, list o f prizes, or information i onrrrnmp ii lo llen . p i/l rnlei 
prise, or scheme for the distribution o f  money or o/ icol or personal 
pro/ierly, liy lottery, chance, or druwinp of un\ liind. </ the lotion  
pi f t  enterprise, or scheme is oullionzed or not otheiwise proliihitcil 
hy the State in which it is conducted, ur i l t 'o  newspaper o/ p r im a l  
em  ulation cantiiininp tin advertisement, list o f  piizes. or infoinui 
lion referred to in clause tA), 121 t ic k e ts  o r  o th e r  m a te r i a l s  c o n ce rn  
ing [ s u c h  u lo t t e r y ]  a  lottery conducted by u Shite ut tinp mulct 
authority o f  State law  w i th in  th a t  S l a t e  to  ad d resses  w ith in  th a t  
S ta te ,  o r  (!ll a n  ad v e r t ise m e n t  p ro m o tin g  th e  sa le  o f  a  hook o r  o lh c i  
pub lica tion ,  o r  a so l ic i ta t ion  lo p u rch a se ,  or a  p u rc h a s e  o rd e r  Ini 
a n y  su ch  publica tion ,  iT lA l s u c h  a d v e r t is e m e n t ,  so l ic i ta t ion ,  o r  p m  
c h a se  o rd e r  is not m a te r i a l ly  lalse o r  m islead ing  in its d escr ip t ion  
o f  th e  pub lica tion ; (Hi su ch  ad v e r t i s e m e n t ,  so lic ita tion , n r  p u rc h a s e  
o rd e r  co n ta in s  no m a te r i a l  m i s re p re se n ta t io n  of fact: Provided, 
however, T h a t  ao  s t a t e m e n t  quoted  o r  derived  Irom th e  p ub lica t ion  
sh a l l  c o n s t i tu te  u m i s re p re se n ta t io n  o f  fact as long a s  such  s t a t e ­
m en t  com plies  w ith  th e  r e q u i r e m e n ts  o f  su b p a r a g ra p h s  <Ai a n d  i('i; 
an d  (Ct th e  a d v e r t is e m e n t ,  so l ic i ta t ion , o r  p u rc h a s e  o rd e r  a c c u ra t e ­
ly discloses th e  source  o f  a n y  s t a t e m e n t s  quoted or derived  from 
th e  publica tion . P a r a g r a p h  (31 sha l l  no t be applicab le  lo a n y  p u b l i ­
ca t io n .  a d v e r t ise m en t ,  so l ic i ta t ion , o r  p u rc h a s e  o rd e r  w hich is used 
to sell so m e  o th e r  p roduc t  in w hich th e  p u b lish e r  or a u th o r  lias a 
f inan c ia l  in te re s t  a s  p a r t  o f  n c o m m erc ia l  schem e. F o r  th e  p u rposes  
of th i s  subsection , " S l a t e "  m e a n s  a S ta t e  o f  the  U nited  S la te s ,  th e  
D is tr ic t  o f  Colum bia , th e  C o m m o n w e a l th  of P u e r to  Itieo, a n d  an y  
te r r i to ry  o r  possession o f  th e  U nited  S ta tes .

O
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It is essential that broadcasters have a working knowledge of both federal 
and state laws which regulate Ihe broadcast of lottery advertisements or 
Information about lotteries. Many states have laws ttial are much more 
slricl than the new federal requirements, arid penalties for broadcasting 
lottery Information may be significant and vary from state lo state.
Learning what the law says is rather simple; applying it, however, can be 
considerably more difficult The factors which result in a given contest 
being categorized as a loltery are Oi'en obscure. In states where lotteries 
are prohibited or when federal laws proviue no exemption, seemingly 
innocent “give away" schemes must be carefully analyzed to be 
reasonably certain that they are not lotteries.
Lotteries and Contests: A Broadcaster’s Handbook has been updated to 
explain and clarify recent changes in the federal lottery laws and to assist 
broadcasters in avoiding the common problems involved in advertising 
contests and promotional plans. This 1990 version, updates the 1989 
edition of the handbook, originally written by Cathy E. Blake in 1980, and 
both expands and revises Chapter IV of the NAB Legal Guide to FCC 
Broadcast Regulations (3d. ed. 1988). The 1990 revised edition was 
prepared by NAB Fellowship Attorney Eldred D. Ingraham with the 
assistance of Barry D. Umansky, deputy general counsel, NAB; and the 
NAB Legal Department law clerks, particularly Dina Casanova. NAB wishes 
to especially acknowledge the following persons for their valuable 
assistance in reviewing this publication: Charles Kelley, chief, Enforcement 
Division, Mass Media Bureau, FCC; Edythe Wise, chief, Complaints and 
Investigations Branch, Enforcement Division, Mass Media Bureau, FCC; 
and Michael Cox, assistant solicitor, Division of Indian Affairs, U.S. 
Department of the Interior.
Although this booklet reflects changes in federal law that allow the 
broadcasting of most lottery information, the revised federal laws do not 
preempt state lottery laws, which may be more restrictive. This booklet, 
therefore, also contains information about state laws, and material 
reflecting past FCC rulings that may serve as a useful guide to 
broadcasters in states with lottery restrictions or prohibitions, or for 
factual situations where the federal law still prohibits the airing of the 
particular lottery information.

Henry L. Baumann
Executive Vice President and General Counsel
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Lottery Advertising and Lottery Information

Federal v. State Lottery Laws
The new Charity Games Advertising and Clarification Act of 1988 Pub. L.
No 100 625.102 Stat 3205,3206 (1988), effective on May 7,1990, relaxes the 
old federal law by lilting the ban on the broadcasting of advertising and 
information concerning most legal lotteries. Moreover, another 
congressional act, the Indian Gaming Regulatory Act, Pub. L. No. 100-497, 
102 Slat 2467 (1988), which became effective in the fall of 1988, opens the 
door to broadcast advertising ol certain gaming held on Indian lands.
Most states, however, have their own lottery laws. Many of the state laws 
are more strict than the new federal law—and the federal law does not 
preempt current or future state restrictions on the broadcasting of lottery 
information. Since this booklet focuses primarily on federal lottery laws, 
one should consult a local attorney or the appropriate stale attorney 
general's office about applicable state laws.’

Changes in the Federal Lottery Laws
Under the Charity Games Advertising Clarification Act of 1988, effective 
May 7,1990, broadcasters generally are allowed to advertise, promote, and 
provide information about lotteries conducted by non-profit groups, 
governmental entities and also by commercial organizations’ (including the 
station itself) provided there is no state restriction or ban on providing or 
advertising such information, and the lottery is legal in the state in which it 
is conducted.
Additionally, the state-operated lolterv prevision of the revised federal 
lottery law expands the “adjacent state" exemption to allow broadcasters 
licensed to cities in a state that itself conducts a lottery, to advertise stale- 
operated lotteries of not only their own state but of any other state in the 
country. Here again, however, keep in mind that the federal law does not 
preempt existing or future state restrictions. .
Remember, even though your state may have a state-operated lottery, it 
may still have significant restrictions on the conducting and/or advertising 
of lotteries no' conducted by ihe state. The prohibition may be absolute- 
covering the conduct and the advertising—or it can address only the 
advertising. As an example of the latter, a state may authorize non-profit 
groups to hold bingo games but it may nonetheless prohibit the advertising 
ol those games.
In those states where there are lottery advertising restrictions, it is likely 
that, however slight the reference is to a lottery in the advertising copy, the



broadcast of that advertisement would be prohibited, as virtually always 
was the case under the former, more stringent federal law. For example, If 
your slate were to restrict the advertising of a lottery, a reference to the 
fun and games" at a retailer’s store would likely be disallowed under that 

state law. If the event being advertised does indeed contain a lottery, 
merely veiling or omitting (lie scheme's details in an advertisement will not 
prevent Ihe ad from being "lottery information."
One further change in federal law is the Indian Gaming Regulatory Act 
enacted on October 17,1988. This law generally enables broadcasters lo 
advertise Indian “bingo" and certain other games conducted on Indian 
lands. But, here again, state law is not preempted. That is, il the state 
completely forbids bingo in the state, then bingo can’t be played on Ihe 
Indian reservation located in that state. And if the state allows bingo 
activity to take place but prohibits the advertising of the activity, then 
broadcasters would not be allowed to air spots for Indian bingo.
Also, it is important to underscore that the federal law change has not 
aflected the federal prohibition against the advertising of casino gambling. 
Thus, stations cannot accept spots for Atlantic City or Las Vegas casinos 
(except under the conditions outlined on page 12 discussing ads for 
establishments with the n me "casino" as part of the entity’s formal name, 
or ads for the non-gambling aspects of a hotel or other edifice which 
houses a casino, ads that mention casino gambling that takes place on 
cruise ships, or ads for establishments (e.g., blackjack parlors) which are, 
in essence, gambling halls). Here, the federal law does preempt state law. 
Regardless of whether the state has OK’d casino gambling, radio and 
television stations cannot advertise such casino gambling. Violation of this 
federal prohibition on casino gambling advertising can subject a 
broadcaster to prosecution by the United States Department of Justice as 
well as by the FCC for violation of its rules (which continue the statutory 
prohibition against casino gambling).

The Broadcaster's Responsibility and Liability
Although federal lottery laws have been significantly relaxed, broadcasters 
must remember to check the provisions of state laws before airing 
information about a particular promotion. The new federal lottery laws do 
not preempt state laws. Broadcasters, therefore, may still be penalized 
under state law for airing information about lotteries, and should make 
sure that the information aired complies with state restrictions as well as 
any applicable federal restrictions. Remember, also, that a state law 
conviction can reflect adversely on your character at license renewal.

Broadcast of Non-Lottery Promotion Actually Conducted as a Lottery
Suppose a station were to broadcast the following advertisement: “ HuTy

down to Howie’s Shoe Station and lake a look at our beautiful shoes. Spin 
Howie’s wheel of discount and chop $1-$5 off your purchase price should 
you decide to buy a pair of shoes. You can spin the wheel with no 
obligation to purchase any shoes."
This promotion is not a lottery since the customer need not make a 
purchase in order to participate. He or she can simply spin the wheel and 
then walk away tree of any obligation to purchase any shoes if dissatisfied 
with the discount. However, if Howie's Shoe Station disregards the content 
of its advertisement and actually requires a customer to make a purchase 
belore or after spinning the wheel, the promotion is being conducted as a 
lottery. Metromedia, Inc. (WASH-FM), 60 F.C.C. 2d 1075 (1976). (The WASH- 
FM case turned largely on the fact that: "the words of the announcement 
on its face indicated, or at least should have alerted the licensees to the 
possibilities, that the promotion was probably a lottery." 60 F.C.C. 2d at 
1082). Similarly, if a station advertises that entry blanks are available both 
free of charge and with any purchase, the licensee must exercise 
reasonable diligence to confirm that the entry blanks are equally available 
to all without purchase.

A Word of Caution
This booklet contains a number of sample lottery and contest promotional 
plans with opinions as to the legality of advertising such plans. The 
comments primarily represent NAB Legal Department analyses, oKen 
based on previous interpretations of federal law by the FCC and the courts. 
The opinions are meant to serve as a guide in determining whether the 
elements of various promotional schemes constitute a lottery (where airing 
ads or information about such a lottery would be prohibited under state 
and/or federal law) or would violate the FCC's policies on station- 
conducted contests. They should not be construed as legally authoritative.
It is important to remember that federal and state laws are constantly 
subject to change, as are interpretations by agencies and courts. Thus, 
what is considered to be a lawful contest or promoticn today, might 
become unlawful under a future law change or ruling.
Also, it should be emphasized that the lottery/non-loitery examples offered 
in this book are based largely on the definitions and interpretations 
evolving under federal law. Some states have defined certain lottery 
elements differently than have been the federal interpretations. Thus, and 
with state lottery laws now having much greater importance to 
broadcasters, it is critical that stations check the laws of their own states 
when analyzing advertiser copy or a proposed station promotion. Also, it is 
essential that broadcasters be reminded that there is no substitute for the 
timely advice of an attorney when confronted with a specific case.



Defining A Lottery

Three Elements ol a Lottery
The traditional elements ol a lottery are (1) prize, (2) chance and (3) 
consideration. All three elements must he present lor there to he a lo tte ry .  
II any element is missing in a promotional plan, then it is not a lottery 
under federal laws. Federal Communications Commission v. American 
Broadcasting Company, Inc., 347 U.S. 284 (1954).
Under the revised federal law. even if it were determined that a particular 
contest were a lottery, that activity—and advertising of that activity—may 
well not he prohibited under these more liberal federal laws. This is where 
the lottery is conducted by a state itself, by an entity described in section 
501 of the Tax Code or by a commercial organization where the lottery is 
promotional, occasional and ancillary to the primary business of that 
organization.
Individual slates generally use Ihe same prize, chance and consideration 
definition of what constitutes a lottery. However, the definitions of 
individual elements of a lottery tend to vary somewhat from state to state. 
For example, while one state might view the "mailing of an entry" as not 
being "consideration" (on the theory that the purchase of the stamp did 
not amount to "consideration flowing to the promoter of the event or 
contest” ), another state might deem any such purchase lo be enough lo 
constitute the consideration element of a lottery.

Prize
A prize is anything of value offered to the contestant. It is irrelevant what 
the prize is, how little its value, or if the prize is in the form of a refund or 
price discount. Usually no difficulty is encountered in determining whether 
the element of prize is present. If there is no prize, there can be no lottery. 
Prize is Ihe first clue to a lottery. However, the elements of chance and 
consideration often are not as readily detected.

Chance
The element of chance exists if the winner or the value of the prize is 
determined in whole or in part by chance. The element of chance is present 
in contests or promotions in which the prize is awarded to a person whose 
selection depends in whole or in part upon chance rather than the 
contestant’s skill or other factors within the contestant's control.
Generally, if the winner of a contest is determined solely on the basis of 
the contestant’s skill or other factors within the contestant’s control, or the 
entrant is allowed to research the answer to a question, the element of 
chance will not be present.

For example, chance exists in promotions in which the winner is 
determined ay drawing or wheel spinning; by being the filth person to call 
the station; or by being al a given (and not previously disclosed) spot in a 
business establishment when a bell rings. Similarly, future predictions and 
any types of guessing contests involve chance.
Some promotions—which al first glance appear to be based on skill—have 
been determined by the FCC to be based on chance. A small segment of 
Ihe population may have expertise in predicting the final scores of sporting 
contests, such as the Super Bowl, or guessing the number of voles a 
candidate will receive, but for the general public the element of chance is 
paramount. Most baby contests and beauty pageants have been held to 
involve the element of skill. However, it is important that the criteria upon 
which the judges base their decision be carefully delineated and that 
objective or subjective criteria determine the winner, not chance.
Finally, chance may be present in a contest that initially involved skill. This 
may occur when a contest operator fails to adopt, announce or follow the 
appropriate standards for judging the entries or selecting the winner so 
that chance actually determines the outcome of a promotion. For example, 
if a "best slogan” contest is advertised, but the winner is actually selected 
by a drawing, the element of chance is present.

Value Of Prize Determined By Chance
Even if the winner is not determined by chance, the element of chance will 
be present in promotions in which the amount of the prize is determined by 
chance. For example, everyone who purchases a certain product at a local 
supermarket is entitled to select a prize from a grab bag of prizes ranging 
in value from a few cents to several dollars. Since everyone is a winner, the 
winner is not determined by lot or chance, but the value of the prize is 
determined by chance. Thus, the promotion is a lottery. Public 
Clearinghouse v. Coyne, 194 U.S. 497, 24 S. Ct. 789, 48 L.Ed 1092 (1904).
There is no FCC ruling which authoritatively states that offering prizes of 
similar cash value (such as a grab bag containing spatulas, potato peelers 
and can openers) is sufficient to eliminate the element of chance, or if it is 
necessary for all participants to be offered identical prizes (red coffee 
mugs). This is a gray area of the lottery law and it would be wise for a 
broadcaster to contact his or her attorney.

Tie-Breaking Procedures. A promotional plan that initially involves a 
participant's skill may succumb to the element of chance if tie-breaking 
procedures are done on a random basis. For example, if six contestants tie 
in a "best slogan" contest that was based on writing skill, but a name is 
drawn out of a hat to break the tie, the element of chance would arise. 
Thus, the tie-breaking procedure should involve a further test of skill if the



element ol chance is to he avoided. The reverse of this example also would 
he a lotteiy. Thus, if there were first a drawing and the selected contestant 
were required to answer a history question based on skill before receiving 
a prize, the contest would still be a lottery.

Consideration
Ol Ihe three elements necessary for a lottery, the element of consideration 
presents the greatest difficulties. Basically, consideration is an item of 
value—money, substantial time or energy—that a contestant must expend 
in order lo participate in a promotional plan. The Commission has stated 
ttiat consideration is present in any contest or promotion which requires a 
coniestanl to (1) "furnish any money or thing of value;" (2) "have in (his or 
her] possession any product sold, manufactured, furnished or distributed 
by a sponsor of a program broadcast" by a station (47 C.F.R. §73.1211 (b) 
(1988)); or (3) meet any other requirement which involves a substantial 
expenditure of lime and effort by Ihe contestant.

Payment Necessary To Participate
Substitution of “ Reasonable Facsimile" for Proof of Purchase. Determining 
whether or not money is paid to enter a promotion usually presents no 
problem. However, it is very important to note that in a contest or 
promotion in which a contestant must make a purchase in order lo 
participate, the purchase price constitutes a payment of money and is, 
therefore, consideration. The United States Supreme Court has ruled that 
the fact that a purchaser receives the full value for money paid in making a 
purchase in order to participate in a contest does not eliminate the 
presence of consideration. Homer v. United States, 147 U.S. 449,13 S. Ct. 
409,37 L.Ed. 237 (1893). The Court held that the purchase price was 
consideration on the theory that part of the price was allocated to the item 
purchased and part to the chance to participate. Id. at 463.

The guideline that possession of a particular product constitutes 
consideration should be qualified to the extent that if the product is 
furnished to the contestant at no cost by the sponsor as part of the 

promotion, possession of the product will not constitute
consideration. Also, the U.S. Postal Service, which also has the 

power to enforce certain federal lottery laws, has noted a 
general exception to this rule in contests which 
require evidence of purchase with each entry 
(e.g., submission of box top or label). If a 
participant may also enter by submitting a 
plain piece of paper on which is written the 
name of the product or some other specified 
term, or if the entrant may submit a
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reasonable facsimile of the box top, label, entry blank, 
etc., consideration may not be present. Facsimiles 
must be simple to make on the basis of information 
supplied in advertisements for the contest. A 
complete description of the rules of entry should also 
be included in the contest advertisements.

Purchasers And Non-Purchasers On Equal Ground
Entry slips may be distributed with purchases if the contest also provides a 
means for obtaining a "free entry" to participate without a purchase. The 
FCC has emphasized that the non-purchaser must not be disadvantaged in 
any way, and that free entry must be available on an equal basis to that 
enjoyed by contestants who make a purchase. If an applicant must 
purchase a specific product, free entry slips must be obtainable at most or 
all customary outlets where the product is sold. Also, a sufficient quantity 
of "free chances" must be available to ensure that everyone who acts will 
be able to obtain them.
Placing entry slips that are freely available to non-purchasers in front of the 
counter places buyers and non-buyers on equal ground. Certain 
complexities may arise by placing entry blanks behind the counter. Tuscola 
Broadcasting Co., 76 F.C.C. 2d 367,46 R.R. 2d 1616 (1980).

Expending Time And Effort As Consideration
Careful scrutiny is necessary in order to determine whether a contestant 
must furnish "substantial time and effort" or provide a "thing of value," as 
either would constitute consideration. For example, the cost of a postage 
stamp for submitting an entry blank does not constitute consideration (of 
course, the price of the stamp is paid to the post office—not the promoter), 
but the requirement of taking a test drive in an automobile while 
accompanied bv a salesman, to qualify as a contestant in a car dealer's 
contest, has be determined to be consideration.
Broadcasters can rely on several definite rulings in determining whether 
consideration is present. First, the U.S. Supreme Court has ruled that 
simply listening to or viewing a program does not constitute consideration. 
FCC v. American Broadcasting Co., 347 U.S. 284,74 S.Ct. 593,98 L.Ed. 699 
(1954). Second, the U.S. Court of Appeals (D.C. Circuit) has ruled that the 
mere act of going to a store solely for the purpose of picking up a card in 
order to participate in a promotion does not constitute consideration. On 
the other hand, having to visit multiple stores in a mall has been viewed as 
consideration. Caples Co. v. United States, 243 F.2d 232 (D.C. Cir. 1957).
The J.S. Postal Service, which has powers similar to the FCC to define 
certain lottery matters, has stated that if a participant is required to visit 
the store to obtain an entry blank and also to be present for a subsequent,



scheduled drawing, consideration would not be present. However, In the 
latter situation, the time of the drawing must he pre-announced and Ihe 
drawing held on time. If the drawing were delayed or held at an 
unannounced time, thus requiring the continuous presence of the 
contestant, a substantial expenditure of time and effort would have 
occurred and consideration would be present. In addition, if contestants 
have to travel a considerable distance to enter, or if the only store 
distributing entry blanks is not centrally located, consideration might be 
present.

Eligibility Requirements
Certain eligibility requirements, by their very nature, constitute 
consideration. Also, attractive promotions that encourage people to 
expend energy or money in order to qualify as a contestant contain the 
element of consideration. The FCC has staled that requiring a contestant 
to open a savings account or enlarge an existing account in order to be 
eligible to participate in a promotion, is consideration, since the deposit of 
money into a savings institution for an indeterminate period of time is an 
item of sufficient value. In re Lottery Broadcasts Involving Savings 
Accounts, 65 F.C.C. 2d 870,39 R.R. 2d 1285 (1977).

Other eligibility requirements such as possession of a driver's license, 
residing in a particular area, or calling from a telephone which has a certain 
exchange do not present problems of consideration. Since it is unlikely 
that most promotions would actually encourage people to spend time and 
money moving to a different locale or requesting a new telephone number, 
the element of consideration is absent.

Consideration Must Flow to the Promoter: XL-95 Goll Classic Ruling 
In December, 1973, the Commission released a very significant ruling 
concerning the definition of consideration. Greater Indianapolis 
Broadcasting Co., (WXLW), 44 F.C.C. 2d 37, 28 R.R.2d 1434 (1973). The 
ruling involved a station promotion called the "XL-95 Golf Classic," 
whereby a person entered by visiting a participating merchant's place of 
business and obtaining an "XL-95” scorecard. Thereafter, the participant 
played 18 holes of golf and mailed his or her scorecard to the station. 
Although participants had to pay a greens fee or country club membership 
in order to play golf, they furnished no consideration to the station 
promoting the contest. Winners were determined solely on the basis of a 
random drawing from the score cards submitted to the station and scores 
were immaterial to the participants’ eligibility for winning. The Commission 
ruled that while the elements of prize and chance were present, the 
element of consideration was lacking. Its conclusion was based "upon the 
absence of any indication that consideration, substantial enough to

support a finding that there was a lottery, flowed directly or indirectly from 
the participants to the promoter." Id. at 38. Additionally, the Commission 
explicitly reversed any previous contrary rulings.
As a result of this ruling, some contests and promotions which have been 
considered lotteries in the past arc no longer considered lotteries. For 
example, an automobile dealer, as part of a display at a county fair, 
conducts a drawing and awards the winner a new car. To enter, a person 
must visit the dealer’s display at the fair and fill out an entry blank. 
Everyone must purchase an admission ticket to enter the fair, but the 
automobile dealer will receive none of the revenues from the sale of 
admission tickets. This contest will not be considered a lottery because 
even though participants may pay to enter the fair, the consideration does 
not flow directly or indirectly to the promoter of the contest (the 
automobile dealer). (If this were only an occasional contest put on by the 
car dealer, it would not be a prohibited lottery under federal law under any 
circumstances.)
A licensee should carefully study each promotion before concluding that 
the XL-95 ruling applies. First, identify the sponsor of the promotion. A 
sponsor is a person, group or business responsible for the promotion or 
one that provides financial backing, goods or services for the event. For 
example, one who would be legally responsible for injuries or debts 
incurred as a result of the promotion is a sponsor. Examples of goods and 
services include: free use of grounds or facilities; free supplies, prizes or 
manpower; or free organizational support. If anything of value is donated to 
the promotion, the donor might be considered a sponsor. If a sponsor 
keeps proceeds of the promotion, the promotion is deemed a lottery. Even 
if only one co-sponsor receives a share of the profits, the element of 
consideration is present.
For example, if the Elks Club sponsors a "Monte Carlo Night" to raise 
funds for the local chapter of the Red Cross, the event cannot be held at 
the Red Cross site without that agency being deemed a co-sponsor of a 
lottery. In fact, participation by the Red Cross would have to be virtually 
non-existent. Red Cross personnel should not even sell tickets, distribute 
posters or other promotional information, or even provide word-of-mouth 
advertising. See NAB Counsel Memo L-8803. Therefore, although the Red 
Cross is a non-profit organization, if it is a sponsor or co-sponsor of the 
Monte Carlo Night and receives some of the proceeds, a licensee might be 
prohibited under possible state law restrictions from broadcasting 
information of the event. (For federal law purposes, broadcasting this 
information would be acceptable under the new Charity Games Act.)
As another example, suppose Bob's House of Melodies offers one year of 
free music lessons as a prize. To enter, a contestant writes his or her name



and address on the back ol any ticket stub to an event in the Renaissance 
Music Festival and drops the entry stub into a barrel in the lobby of the 
music theatre. Bob collects the barrels alter each performance and will hold 
a drawing lor the music lessons in his House ol Melodies as soon as the 
festival ends. Bob has co sponsored several of the music festival events. 
Since Bob is entitled to a portion of the ticket sale profits, a contest in which 
ticket stubs serve as entry blanks contains the element ol consideration.
For state law purposes, If there is doubt whether the XL-95 ruling applies to 
a particular fact situation, a broadcaster should seek advice of counsel.

Summary Of Guidelines On Defining A Lottery
From the above comments, it is apparent that determining what is or is not 
a lottery can be difficult. However, if a particular promotion is carefully 
analyzed step by step, most lottery problems can be readily resolved. In 
analyzing a particular scheme, set out all the details of the plan and then 
determine:

1. Is there a prize? Is anything of value being offered to the conlestant?
If the answers are yes, then go on to question #2.
2. (a) Is the winner selected on the basis of chance rather than on the 
basis of the participant’s skill or other factors within his or her control?
(b) Is the amount of the prize determined by chance? Does the 
contestant have a chance of winning any one of a number of prizes of 
differing values? If the answer to (a) or (b) is yes, proceed to question f/3.
3. Must the contestant expend money or a substantial amount of time or 
effort in order to qualify for the contest? Do the requirements for 
participation constitute consideration? Does consideration flow to the 
sponsor of the promotion?

If it is determined that all three elements—prize, chance and consideration 
are present in a promotional plan, then under no circumstances should the 
plan be given broadcast time If the airing of lottery ads or information is 
forbidden under state law and/or not exempt from the scope of the federal 
lottery laws.

Federal Lottery Laws
Charity Games Advertising Act Provisions
Linder the Charity Games Advertising Act, effective May 7,1990, the broad­
cast of lottery information generally is not a criminal offense. Provided there 
are no state restrictions, broadcasters may air information about virtually 
any non-casino contest or game, regardless of whether the elements of the 
contest or game comprise a lottery.
For example, broadcasters are able to advertise contests and drawings as 
well as religious bingo games and lotteries sponsored by charitable organiza­
tions and civic groups defined in Section 501 of the United States Tax Code.

Broadcasters are allowed to advertise (again, subject to state restrictions) 
lotteries conducted by businesses or other commercial organizations 
where the lottery is a "promotional activity" and is "clearly occasional and 
ancillary to the primary business" of the organization conducting the 
lottery. A local retailer, for example, who occasionally runs a lottery-type 
contest to attract customers would be eligible to advertise on radio or TV, 
and stations occasionally may tun their own promotions which contain all 
three elements of a lottery. Co-promotions with local and area businesses 
also are allowed, even if the contests prove to be lotteries.
Broadcasters also are able to advertise lotteries conducted by businesses 
and non profit organizations in other states, provided there are no state 
restrictions on such advertising in the state in which the station's city of 
license is located.

Casino Gambling. Both the U.S. criminal code and FCC regulations still 
prohibit the broadcast of information pertaining lo casino gambling. These 
restrictions apply regardless of the state where a station is located.
In essence, the Charity Games Act provides "exceptions" to Title 18 of the 
Federal Criminal Code.
The Charity Games Act modified the federal criminal code to set forth 
several exceptions from the scope of the law. That is, where a broadcaster 
airs material found in one of the exceptions, such a broadcast would be 
immune from federal (but not necessarily state) prosecution.
As revised, the general prohibition reads as follows:

“Whoever broadcasts by means of any radio/television station for 
which a license is required by any law of the United States or 
whoever, operating any such station, knowingly permits the broadcast 
of, any advertisement of or information concerning any lottery, gift 
enterprise, or similar scheme, offering prizes dependent in whole or in 
part upon lot or chance, or any list of the prizes drawn or awarded by 
means of any such lottery, gifts enterprise, or scheme, whether said 
list contains any part or all of such prizes, shall be fined no more than 
$1,000 or imprisoned not more than one year, or both. Each day’s 
broadcasting shall constitute a separate offense."

18 U.S.C. §1304 (1976).
The broadcast related exceptions include:

• an advertisement, list of prizes, or other information concerning a 
lottery conducted by a State acting under the authority of State law 
which is broadcast by a radio or television station licensed to a location 
in that State or a State which conducts such a lottery; or
• an advertisement, list of prizes, or other information concerning a 
lottery, gift enterprise, or similar scheme, other than one described in



paragraph (1), that is authorized or not otherwise prohibited by the State 
in which it is conducted and which is—

• conducted by a not-for-profit organization or a governmental 
organization; or
• conducted as a promotional activity hy a commercial organization 
and is clearly occasional and ancillary to the primary business o( that 
organization.

The Charity Games Act went on to define "not-for-profit organization" as 
"any organization that would qualify as tax exempt under section 501 of 
the Internal Revenue Code of 1986." 18 U.S.C. § 1307 (d).
The term "State" is defined as "a State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, or any territory or 
possession of the United States."
Obviously, if a station were to air lottery information for a scheme which 
did not fit into one of these exceptions (e.g., an ad for a lottery of a foreign 
country or a spot for casino gambling), then the full force of the federal 
criminal code prohibition would apply—with possible grave consequences 
for the broadcast station.
In the opinion of the FCC staff, the criminal code’s prohibition against 
casino gambling covers any video depiction of, or audio reference to, 
gambling activities that take place in casinos or hotels with casinos, even 
though the casinos may be legal under state law.
The FCC staff’s interpretation, similarly, would apply to broadcast 
commercials for airlines, travel agents, governmental tourism bureaus, etc., 
depicting casino gambling activities at a particular casino or referencing 
such activities, no matter how brief or fleeting the depiction or reference.
Advertising of hotels with casinos may focus upon non-gambling activities 
and facilities available at the hotel. These could include, for example, 
restaurants, floor shows, lounges, shops, sports facilities, types of room 
accommodations, etc.
If the word "casino" is part of the actual name of the hotel, it may be 
included in broadcast advertising when the full name of the hotel is stated 
or shown, for example, "Rex Hotel & Casino."

The Indian Gaming Regulatory Act
In this separate Congressional Act, the U.S. Code was amended to allow 
broadcasters (in most situations) to advertise Indian "bingo" and certain 
other games conducted on Indian lands.
This legislation clears the way for broadcast advertising of the multi-million 
dollar Indian gaming industry. It also defines three classifications of Indian 
gaming, and authorizes the establishment of a National Indian Gaming

Commission ("Indian Commission") with regulatory authority over Indian 
bingo and certain oilier games.
Of the three classifications of Indian gaming defined in the Act, Class I 
(tribal ceremonies or celebration type of Indian gaming) is inconsequential 
with respect to broadcast advertisements. Class II—the real meat and 
potatoes category—includes bingo and card games conforming to the Act. 
Not only is immediate (unless prohibited under state law) in-state 
broadcast advertising of these games generally allowed, but cross-border 
broadcasts (e.g., advertisements of Indian bingo conducted in one state 
carried by stations in another) also now are allowed. Class III Indian 
gaming (e.g., casinos, slot machines) requires Department of the Interior 
approval of a "compact" between a tribe and the state.
Class II Indian gaming includes bingo ("whether or not electronic, computer, 
or other technologic aids are used in connection therewith"), pull-tabs, 
lotto, punch boards, tip jars, instant bingo, and other games similar to 
bingo, if they are offered in ihe same location where bingo is played.
Card games are also part of Class II gaming, and are allowed if there is an 
explicit state authorization given by the state where the activity is to be 
conducted, or if no express state prohibition in the relevant state exists.
While Class II Indian gaming specifically excludes any "banking" card 
games, including baccarat, chemin de fer, and blackjack (21), such card 
games currently played in Michigan, North Dakota, South Dakota, and 
Washington are "grandfathered" in terms of operation and advertising. To 
gain such grandfather status, they must have actually been operated in 
those states by an Indian tribe on or before May 1,1988, and must still be 
operated in the same nature and scope as they were on that date. Valid 
card games must conform to state laws and regulations governing hours or 
period of operation and limitations on wagers or pot sizes.
Five states have criminal prohibitions against any gaming: Mississippi, Utah, 
Arkansas, Hawaii and Indiana. The 45 remaining stales permit some forms 
of bingo, and tribes with Indian lands in those states are free to operate 
bingo on Indian lands, leaving broadcasters free to immediately advertise 
valid Class II activity in and outside the state where the activity actually 
takes place.
If the Indian tribe itself runs an ongoing bingo or similar game, it is valid 
Class II activity and generally can be advertised now. However, one 
exception involves situations where third-party contractors set up and run 
the gaming activity for the tribe. Where there are legal third-party contracts 
associated with ongoing Indian gaming and the contracts v/ere approved 
by the Secretary of the Interior, the games now can be advertised. But 
games operated under third-party contracts would be "technically flawed" 
if they have not been approved by the Secretary. These games may not be
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advertised or mentioned until the Secretary approves the contract or the 
new Indian Commission gives approval to such third-party games. The 
Indian Commission has not yet been established. The Secretary ol the 
Interior is vested with interim authority to regulate Class II Indian gaming 
until the Commission is created. As of this writing the Secretary had not 
ruled on any third-party games.
All advertising-related contracts in excess of $25,000 annually, and 
pertaining to Indian gaming, may be subject lo an independent audit by the 
Indian Commission.
Class III Indian gaming, which includes all forms of non-Class I or non 
Class II Indian gaming, e.g., casino gambling, craps, roulette, and slot 
machines, may be subject to tribal and state regulation. It will only be 
lawful if the Secretary approves a tribe-state compact. At press time, the 
Secretary of the Interior had been presented with several tribe-state 
compacts, one of which proposes casino gambling on the Fort Mojave 
Indian Reservation in Nevada. According to Department of the Interior 
staffers, once that casino gambling activity were to be approved and begin 
operation, broadcasters would be eligible, under federal law, to air that 
form of casino gambling. Such an interpretation would give an advantage 
to Indian casino gambling in that non-Indian casino gambling still would be 
barred from broadcast advedising under the provisions of the Charity 
Games Act. Broadcasters should check with their own attorneys and/or the 
NAB Legal Department regarding such Indian casino gambling before 
airing any spots for this form of gambling activity.
Moreover, NAB strongly advises broadcasters to check the status of each 
Class II or Class III operation prior to broadcasting any advertising 
periaining to particular Indian games. Speclal-rule checks should be 
conducted on Rhode Island, Maine, North and South Dakota, Washington 
and Florida due to specific provisions in the Act. Broadcasters making 
such inquiries can contact the Office of the Solicitor, Depadment of the 
Interior at (202) 343-9331.

FCC Pules
At press time, in order to conform with the Charity Games Act, the FCC 
was in the process of modifying its own lottery rules to conform precisely 
with the terms of the federal law (in the same way that the earlier FCC rules 
precisely tracked the federal statutory prohibition).
Where a station airs lottery information in violation of these FCC rules, the 
station would be subject to the agency’s enforcement and "fine and 
fodeiture" power. These penalties can include fines of up to $25,000 per 
occurrence, up to a $250,000 limit. See Regulatory Agency Fees, Pub. L.
No. 101-239,103 Stat 2124,2132 (1989). Also, the Commission theoretically 
can deny a broadcast license renewal application or revoke a license where

lottery violations are found. However, an FCC fine is the likely form of any 
FCC penalty.

State v. Federal Law
Many states not only have their own lottery laws but also have trade 
regulation laws which may restrict or prohibit "contests” lhat technically 
may not be “ lotteries." And, as discussed earlier, state lottery laws tend to 
vary widely from jurisdiction to jurisdiction. Moreover, it is essential to 
remember that the revised federal lottery laws specifically do not preempt 
stale law. As such, it likely will be state law, rather than federal law, that 
may stand in the way of a broadcaster airing a padicular ad (or a "lottery" 
contest, event or promotion.

Other Lottery Restrictions
United States Postal Service and the Federal Trade Commission. Both the 
United States Postal Service and the Federal Trade Commission have a 
certain degree of jurisdiction over the dissemination of lottery information 
and a broadcaster may occasionally run afoul of these restrictions.

United States Postal Service Jurisdiction
Consistent with the terms of the Charity Games Act and the Indian Gaming 
Act, federal statutes empower the United States Postal Service to restrict 
the use of the mails for certain non-exempt lotteries. These statutes largely 
parallel the federal lottery laws applicable to broadcasting. For a station, 
these statutes only would come into play if the station were using the mail 
to distribute non-exempt lottery information.
Although the practice was discontinued in the 1980s, for years the Postal 
Service offered Its cwn interpretation of the former federal lottery laws as 
they applied to the use of the mails. In the text of this booklet there are 
references to these earlier Postal Service rulings. Because the Postal 
Service statutes (like the broadcast-related federal statutes) have been 
revised to exempt many lotteries on the basis of the organization 
conducting the lottery, these earlier rulings largely will be helpful in 
determining whether a particular contest might be a "lottery" prohibited 
under a state law restricting or prohibiting lotteries.

Federal Trade Commission Jurisdiction
The Federal Trade Commission is another agency that could take action 
against a broadcaster in lottery matters. The FTC can proceed against 
merchandising in interstate commerce by means of a lottery on the theory 
that it is an "unfair and deceptive" method of competition. Action would 
normally be in the form of a "cease and desist" order. The order, though, 
would be directed only to the lottery sponsor unless the broadcaster were 
the promoter or operating obviously, hand in glove with the sponsor. •



The FTC has issued specific regulations pertaining to games of chance by 
food and gasoline retailers. These rules, in Title 16 of the Code of Federal 
Regulations, Section 419 et seq., make it unlawful for "users, promoters, or 
manufacturers" of games of chance used in the food retailing or gasoline 
industries to engage in broadcast or newspaper advertising pertaining to 
prizes unless such advertisements disclose the exact number ol prizes in 
each category, the odds of winning any prize worth over $25 and other 
relevant contest information. However, in August 1982 NAB and others 
filed a letter with the FTC's Consumer Protection Bureau requesting that 
the FTC temporarily suspend enforcement of the regulations pending the 
outcome of a rulemaking proceeding that was to amend these rules.
NAB asserted that the disclosure requirements of these regulations, in 
effect, banned broadcast advertising of games of chance promotions of 
food and gasoline retailers, as full disclosure of the required information 
was not feasible in a spot radio or television advertisement.
The FTC granted a temporary partial exemption from the regulations for 
broadcast advertising, effective January 1933. See FTC Notice of 
Temporary Exemption and Advance Notice of Proposed Rulemaking, 48 
Fed. Reg. 265, (January 4,1983). A proposed amendment to the FTC’s rules 
to make the exemption permanent was pending as of publication date.
Summary: The Law And Its Enforcement
To summarize this section, the broadcasting of most lottery information or 
advertisements generally will no longer be prohibited under federal law. The 
new federal law, however, does not preempt current or future state restric­
tions on lotteries. Moreover, the airing of information concerning casino 
gambling is still a criminal offense, subject to prosecution by the Justice 
Department under the United States Code and punishable by fine or imprison­
ment. FCC penalties range from fines to revocation of license. These are 
the primary sources of regulation and channels of enforcement concerning 
the broadcasting industry and lotteries. However, the FTC, in extreme cases, 
might in the future exert jurisdiction over broadcasters in lottery matters.

Lottery Exceptions And Anomalies
State-Operated Lotteries
On January 2,1975, Congress exempted lotteries “conducted by a state 
acting under authority of state law” from the coverage of Section 1304 of 
Title 18, thereby permitting licensees to broadcast advertisements, lists of 
prizes and other information concerning a state-conducted lottery. Such 
broadcasts were permissible only if two conditions were met:

• the licensee was located in a state1 which conducted such a lottery; and
• the lottery information concerned the lottery in the licensee's home 
state or in an "adjacent state" which conducted such a lottery.

For Ihe purposes of this section, "stale" means a stale of the United 
States, the District of Columbia, the Commonwealth of Puerto Rico, or any 
territory or possession of the United States. "Lottery," under this section 
means the pooling of proceeds derived from the sale of tickets or chances, 
and allotting those proceeds, in whole or in pad, by chance, to one or more 
chance takers or ticket purchasers. "Lottery" does not include the placing 
of bets or wagers on sporting events or contests.
With Ihe new lottery laws, Congress has removed the "adjacent state" 
provision. Licensees located in a state which conducts a lottery will be 
able to advertise that lottery or the state-operated lottery of any other state, 
regardless of the letter's geographic location.
Recently, however, a federal district coud in Virginia concluded that a 
broadcast station licensed in the non state-operated lottery state of Nodh 
Carolina, but located near the border of Virginia, could advedise the 
Virginia state lottery. See Edge Broadcasting Co. v. U.S., No. 88-693-N (E.D. 
Va. 1990) Though limited to the particular facts of the Edge case, the 
decision could signal a new and different standard that may be emerging 
for border stations licensed to locations in non state-operated lottery 
states but wishing to advedise an adjacent state’s lottery.

Sporting Events
Fishing Contests. Certain fishing contests have been specifically 
exempted from the federal prohibitions against broadcasting lotteries. 18 
U.S.C. §1305 (1984). However, this exemption only applies where "the 
fishing contest is a self-liquidating type of undedaking, whose receipts are 
fully consumed in defraying the actual costs ot operation, and are not 
intended or used for any other collateral purpose such as establishment of 
a fund for civic, philanthropic or charitable objects, no matter how 
benevolent or worthy."1 Any fishing contest conducted for the profit or 
personal gain of any individual or organization Is not exempt from the 
federal laws prohibiting the broadcast of lottery information. However, if 
occasional and ancillary to the sponsoring organizations primary business, 
a fishing contest might well be exempt under the revised federal law.
Horse Racing, Dog Racing and Jai Alai. The bettor's handicapping skill and 
knowledge in placing a wager have been construed as eliminating the 
element of chance in horse racing, dog racing, and jai alai. Therefore, such 
competitions may be broadcast and legally advertised without running 
aloul of the lottery laws. However, prior to September 24,1984, the 
broadcasting of horse races, horse race betting advertisements and other 
horse race Information were strictly regulated by the FCC.' The primary 
concern of the Commission was that these broadcasts might directly aid or 
encourage illegal gambling activities (In re Broadcasting of Information 
Concerning Horse Races, 41 F.C.C. 2d 172, 26 R.R. 2d 1731 (1973)).



In a Report and Order effective September 24,1984,* the Commission 
eliminated all FCC regulations directed at horse race related broadcasts 
and betting advertisements. The Commission cited the infringement such 
regulations imposed upon broadcaster's editorial discretion as one reason 
for their elimination. The other compelling reason was the Department of 
Justice's opinion that federal statutes proscribing illegal gambling 
activities' were sufficient to regulate such broadcast-related activity. 
Therefore, the Commission will now look to the Department of Justice to 
enforce these statutes which provide authority to prosecute any person 
who uses broadcasting to conduct or assist in the conduct of an illegal 
gambling operation.

Broadcasts involving other sports that have been the focus of gambling 
activity, such as dog racing and jai alai, are also free from FCC regulation. 
However, as with horse racing broadcasts, they will be closely scrutinized 
by the Department of Justice for violations of the above mentioned federal 
statutes after elimination of FCC regulations.

Lotteries As Editorial And News Topics

With the passage of the Charity Games Act and Indian Gaming Act, most 
lottery information is exempt from the scope of the federal prohibition. In 
those limited situations where a lottery may not be exempt, it would still be 
likely that a station could carry information about such a non-exempt 
lottery if such information were of a non-commercial (i.e., news or editorial 
comment) nature. A federal court has stated:

"There is a difference between information directly promoting a lottery 
and information that is simply ‘news’ of a lottery...We are aware that at 
times the line drawn may be thin..." New York State Broadcasters 
Association v. United States, 414 F.2d 990,998 (2d Cir. 1969).

During the era where the Federal Communications Commission enforced 
the formerly stringent federal lottery laws, It recognized the merit of 
allowing full discussion of the policy issues concerning lotteries and the 
"human interest" elements of a news story about, for example, a thrilled 
winner of a lottery. Thus, and while it is important on this matter for a 
broadcaster to consult an attorney familiar with state lottery laws, it is 
likely that a broadcast station’s airing of news or editorial comment about 
a lottery would not subject the station to prosecution under state law. 
Again, consulting an attorney on the scope of any state prohibition is 
essential prior to airing such an item.

Sample Lotteries And Legal Analyses
The following pages contain a sampling of typical "give away" plans and 
various lottery schemes that raise recurring questions, Although most of 
these promotions are now legal under the revised federal laws, the samples 
may serve as a useful guide to those broadcasters who must adhere to 
tighter state restrictions. Some of the opinions expressed, as to the legality 
of broadcasting the cited material, represent past FCC or court decisions. 
Where no citations are given, the opinions represent "educated guesses" 
by the NAB Legal Department as to how the FCC or couds would have 
reacted in considering the same material. In presenting these samples, NAB 
reminds broadcasters to check the laws of their individual states before airing 
information about a particular promotion. State law may vary somewhat from 
the opinions presented in this section. It is also important to emphasize that 
there is no substitute for the advice of an attorney in specific cases. When­
ever any doubts exist as to whether the broadcasting of given material 
would violate state lottery laws, the advice of an attorney should be obtained.

Lotteries Sponsored by Commercial Organizations
Example #1: Commercial establishment holds regular bingo games.
A local dance hall advertises bingo games every Wednesday and Thursday 
night. An admission fee is charged and winners are awarded prizes at the 
end of the night. On Saturday and Sunday nights, the hall restricts its 
activities to dancing.
Bingo games are considered lotteries because they contain the elements 
of prize, chance and consideration. Although the federal rules for broad­
casting information about lotteries have been relaxed, it is the opinion of 
the NAB legal staff that the dance hall’s bingo activities could not be adver­
tised over the air. The new federal law exempts from its lottery prohibitions, 
advertisements by commercial establishments of promotions that are 
clearly "occasional and ancillary" to the primary business of the establish­
ment. The FCC has indicated that an event is not "occasional" if it is held 
on a daily basis or at regular intervals (weekly or monthly) so close together 
that the event appears to be part of one ongoing promotion or a series of 
promotions. In this example, the promotion is an ongoing (weekly) and 
major part of the dance hall’s business and neither occasional nor ancillary.

Example #2: Radio station holds lottery drawing at local dance hall.
A radio station announces it will hold a dance at a local hall at which there 
is a cover charge. The radio station receives part of the proceeds from the 
cover charge. Attendees will be allowed to participate in a drawing for a trip 
to the Caribbean that will be awarded to the holder of a winning ticket stub.
All three elements of a lottery are present here. A prize is to be awarded, 
the drawing represents chance, and the cover charge proceeds represent
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consideration. Since this promotion is not a regular, ongoing activity, or a 
primary part of Ihe radio station’s business, however, it would fall under 
Ihe Charity Games Ad's "exceptions” lo the criminal code as a promotion 
that Is "occasional and ancillary" to a commercial organization's primary 
business. The activity, therefore, would not be prohibited under federal law. 
The station would, nonetheless, have to check state lottery laws before 
participating in or airing information about the promotion.

The Give-Away
Example 113: Contestant selected by mailing in an entry card.
Cards are distributed free by local merchants (no obligation to purchase). A 
person fills in his or her name and address and mails the card to a 
broadcasting station. A drawing is made, and the station announcer 
broadcasts the name of the person whose card is drawn. If the person calls 
the station, he or she wins a prize.
This is not a lottery because the element of consideration is missing. The 
time spent listening for one’s name to be called is not consideration. Also, 
the cost of the postage stamp to submit an entry card "flows” to the 
United States Postal Service, not to the promoter of the contest. Therefore, 
purchasing a postage stamp is not consideration except in those few 
states that do not adhere to the "flow of consideration" analysis.

Purchasing Requirements
Example ff4: No purchase necessary to enter; must be present to win.
A local supermarket holds a contest which anyone may enter by going to 
Ihe store and filling out an entry blank. No purchase is required. The store 
announces in the contest rules and in all spots advertising the contest that 
a drawing will be held on the following Friday at 3 P.M. Participants must 
be present at the drawing in order to win.
This contest is not a lottery. Visiting the store once to enter and then again 
to be present at a drawing is not considered a substantial expenditure of 
time and effort and, therefore, is not consideration. However, it is essential 
that the time of the drawing be pre-announced and it be held on time. If, in 
the above example, the drawing were not held until 4 P.M., thus requiring 
participants to remain in the store for a considerable length of time, the 
contest would be a lottery. While there is no rule of thumb here, it is the 
opinion of the NAB Legal Department that consideration would be present 
if the drawing were delayed more than a few minutes. Similarly, if the time 
of the drawing were not announced, thus requiring participants to make 
frequent and/or lengthy visits to the store, the contest would be a lottery. 
Licensees should remember that where state and/or federal restrictions 
apply they bear the ultimate responsibility, and should take necessary steps 
to determine whether or not particular contests are operated as lotteries.

Example «5: Box tops, wrappers or reasonable lacsimiles.
A sponsor plans to award a piizu lo a person to be selected through a 
drawing. In order lo participate, all one need do is write one's name and 
address on a box top or wrapper Irom Ihe sponsor’s product. "Reasonable 
facsimiles" may be substituted lor the box top or wrapper.
Promotion plans which require box tops or wrappers Irom the sponsor’s 
product in order to participate contain the element of consideration, since 
a purchase is generally necessary in order to obtain a box top or wrapper. 
However, if participation requirements permit entries from persons who 
send in "reasonable lacsimiles" of box lops or wrappers, then the element 
of consideration may be eliminated. Neither the FCC nor the judiciary has 
had occasion to rule on the "reasonable facsimile" ol box tops or 
wrappers, thus there is no authoritative answer lor broadcasters in this 
matter.
The Postal Service, however, has ruled on facsimile questions and is of the 
opinion that if the sponsors of a "box top" promotion treat “ reasonable 
facsimiles" the same as actual box tops, then the element of consideration 
is removed. However, what is acceptable as a "reasonable facsimile" is 
most important. If all that is required, is printing in block letters, the name 
of the product involved, then there is no consideration. If art work is 
needed, or purchase of the actual product is a practical necessity in order 
to make a facsimile, then the Postal Service would be of the opinion that 
consideration is present.

Example II6: Rules or entry blanks appearing in newspapers or magazines.
A broadcaster airs a promotion for a newspaper advertiser which states: 
"Next week marks the beginning of seven weekly drawings for a one year’s 
subscription to the Sunday Globe. Look in your Sunday Globe for details."
Promotions sponsored by the publisher of a newspaper or magazine which 
encourage a contestant to purchase the sponsor's newspaper or magazine 
in order to obtain an entry blank contain the element of consideration and 
are lotteries which would be subject to any state restrictions. Under the 
revised federal law, the airing of such promotions would be okay as long as 
they were occasional and ancillary to the publisher's primary business.

Example H7: Random drawing for purchases.
A retail dealer wishes to advertise that at the end of the year a name will be 
drawn from among those who have purchased merchandise from her 
during the year and that a prize will be awarded.
This appears to be a lottery. The elements of prize and chance are 
apparent. Consideration also is present since an article must have been 
purchased in order to win. Hence, the NAB Legal Department feels that a
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court would have little difficulty in finding that this constitutes a lottery. 
The Commission had held, under the old law, that the advertising of similar 
plans was illegal. In re WRBL Inc. 2 F.C.C. 687 (1936); Metropolitan 
Broadcasting Corp. (WMBQ), 5 F.C.C. 501 (1938). The advertising of such 
plans over the air would likewise be illegal under the new law. According to 
an informal FCC opinion, a single promotion that is ongoing throughout 
the year is not occasional.

Example #8: Purchasers and nonpurchasers on equal footing.
Grocer A desires to attract new customers and wishes to advertise that a 
prize will be awarded to a lucky number holder selected In a drawing. In 
order to participate, all one need do is go to the sponsor's store for an 
entn/ blank and drop it in the hopper. However, Grocer A also gives entry 
blanks or registration tickets with all purchases.
According to Ihe FCC, this contest would not be a lottery if non-purchasing 
and purchasing contestants are accorded an approximately equal 
opportunity to obtain chances to win. Furthermore, announcements 
promoting the contest should adequately describe the availability of such 
free chances and the locations, times and manner in which they may be 
obtained. In situations where state restrictions may apply, it is the 
broadcaster's duty to be reasonably certain, that, in fact, a purchase is not 
required in order to enter.

Example ff9: Free admission during an event’s final hour.
A station airs a promotion for a Halloween pady to be held at a local 
nightclub. Those attending the party would be required to pay a cover 
charge during all but the final hour of the event when anyone could enter 
for free. People attending the party are eligible to win a vacation in a 
drawing to be held at midnight. The station will receive a portion of the 
proceeds from the cover charge.
Prize and chance are obvious in this promotion. The question is whether 
offering free admission during the last hour of the party eliminates 
consideration. According to the FCC staff, free admission during the last 

hour of the event would not eliminate the element of consideration 
unless free admission during the last hour of the party was 

announced while promoting the party, and those arriving 
during the last hour had an equal opportunity to 
participate in the drawing. This "reasonably 
equal availability" concept would require that 
those arriving during the final hour have equal 
access to entry blanks for the drawing and 
sufficient time before the drawing to deposit 
their entries before the winner is selected.
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(Of course, under federal law, the promotion would be 
acceptable for broadcast whether or not consideration 
was present if (he event was occasional and ancillary 
lo the sponsor's primary business.)

Example f/10: Discount or refund received prior to purchase. A record store 
wishes to advertise a promotion in which numerous balloons containing 
various discount amounts will be displayed throughout the store. Persons 
visiting the store will be entitled to break a balloon and receive the amount 
of the enclosed discount on a subsequent purchase.
This is not a lottery because while prize and chance are present, no con­
sideration is involved. The mere fact that a prize is received in the form of a 
discount does not commit that person to make a purchase. Of course, if the 
person were ailowed to break the balloon only after making a purchase or 
agreeing to make a purchase, the promotion would obviously be a lottery.

Example f#11: Discount or refund received after purchase.
A ballpark wishes to advertise that every tenth ticket purchaser will receive 
a free baseball bat.
This is a lottery. The elements of prize and consideration are apparent. 
Winners are determined by the "chance" of being the tenth in sequence. It 
is highly unlikely that a ballpark would go through the trouble of requiring 
Ihe ticket seller to call the numbered sequence of purchases. Thus, the 
customer’s ability to win a bat is controlled predominantly by chance.

Example #12: Prize to the first twenty purchasers.
A greeting card shop announces that the first twenty card purchasers will 
receive a ball point pen as a prize.
This type of promotion can be risky. An informal FCC staff opinion 
indicates that this is not a lottery. Although prize and consideration are 
present, the staff noted that since theoretically, a person could camp out in 
front of the store to ensure that he or she were among the set number of 
automatic winners, the element of chance does not predominate. However, 
if there were more than one cash register or several entrances to the store, 
the element of chance would predominate and a lottery would arise.

Example #13: Refund if secret alarm rings or if receipt has a red star.
A store sets alarm clocks to go off at secret times at various checkout 
stands. The customer being waited on or checked out when the alarm goes 
off gets his or her purchase fiee.
This, in the opinion of the NAB Legal Department, is a lottery. In order to 
participate, a commitment to make a purchase is required. The fact that



those who do not win still receive full value for their purchase price is 
immaterial. The theory behind this is that part of the purchase price is 
allocated to the cost of the promotion plan. The prize element is obvious 
and the "chance" is being at the right spot when the alarm goes off. 
Similarly, prizes or discounts awarded to the lucky purchaser whose 
receipt bears a red star would constitute a lottery.

Example #14: “ Fishing" for discounts, wheel spinning.
Purchase of an automobile valued at $500 or more, entitles customers of a 
local automobile dealer to "fish” for a prize worth from $1 to $100.
All the elements of a lottery are present. The purchase price of the auto is 
consideration. Chance is present because the amount of the prize was 
determined by chance. And, of course, prizes are awarded. Folkways 
Broadcasting Co., 30 F.C.C. 2d 80, 21 R.R. 2d 1297 (1971).
This type of promotion has many variations. For example, purchasers 
might "spin the wheel" and receive the indicated discount on the price of 
merchandise which they have purchased. Under the above ruling, this 
would be a lottery since the prizes vary in amount and are not within the 
control of the parties. If, however, every purchaser received the same prize, 
the promotion would not be a lottery, since the element of chance would 
be missing.

Example #15: Stocking up on an advertiser’s product.
A representative of an advertised product calls at a home, selected at 
random, and offers to purchase—at several times the actual value—any of 
that product found in the home. If none of the product is found, a smaller 
prize is usually given, generally, a sample of the product. Ordinarily, a 
broadcasting station’s participation is limited to an announcement of the 
plan and advice to consumers to "stock up." Sometimes more elaborate 
coverage is given and calls at various houses are reported.
The key factor in this plan is that a product must be purchased. The plan, 
therefore, contains the element of consideration, along with elements of 
prize and chance. Consideration is present where, in order to win, persons 
are "required to furnish any money or thing of value or are required to have 
in their possession any product sold, manufactured, furnished, or 
distributed by a sponsor of a program broadcast on the station.” 47 C.F.R. 
§73.1211(b) (1988). The NAB Legal Department is of the opinion that this 
plan would constitute a lottery.

Example #16: Possession of a product or correct response required to win. 
In addition to the requirement of Example #15 that a consumer must have 
in his or her possession at home the product involved, he or she must also

answer the company's "question of the day." If answered correctly, a prize 
is awarded.
When the need to have a given product is eliminated from this plan, there 
is no consideration and the promotion may be broadcast. As in Example 
#13 though, the requirement of possession of the advertiser's product 
supplies the necessary consideration which makes it a lottery banned from 
the air. Although skill may be involved in answering the question, the 
random method of selecting a contestant introduces the element of 
chance.

Example #17: Discount or free prize with purchase if customer mentions 
advertisement.
Leslie's Auto Works desires to air the following advertisement: "Hurry 
down to Leslie's Auto Works and we'll install a new muffler for the 
unbelievably low price of $49.95. Mention that you heard this ad on station 
XXXX and we'll give you a free quart of oil."
In the opinion of the NAB Legal Department, this would not be a lottery. 
Consideration and prize are present, but chance appears to be missing.
This promotion is structured more like a give-away to attentive listeners 
than a random method of selecting winners. Either a customer has heard 
about the prize and will remember to tei! the mechanic about the 
advertisement, or the customer is unaware of the offer.

Competitions Among Clubs
Example #18: Making purchases to accumulate points.
Local clubs participate in an awards scheme. From time to time the station 
broadcasts how many "club points" can be earned by specific purchases 
from local merchants. Clubs accumulate points when their members 
purchase the specified items. Additionally, the station periodically 
broadcasts the names of club members. If the club member is listening 
and calls the station, the club receives more points. At the end of the 
contest, the club with the most points wins a prize.
Neither pari of this promotional plan constitutes a lottery.

• Club Members Making Purchases to Garner Points. Although 
consideration is present where a club member purchases a product and 
the prize element clearly exists, there is no element of chance. The FCC 
has stated that chance is not present in a "purchase for points" game. 
However, to avoid any possibility that chance determines the winner, the 
station should broadcast the point standings of the clubs at regular 
intervals during the contest period. If the point standings are not 
announced until the end of the contest, the element of uncertainty 
might induce parties to make purchases. In such cases, the final winner 
could not be determined solely by human skills or ingenuity. See United



Slates v. Rich, 90 F. Supp. 624 (E.D. Illinois 1950); Folkways 
Broadcasting Co., 27 F.C.C. 2d 619,21 R.R. 2d 163 (1971).
* Calling Ihe Station lo Earn Poinls. The desire lo listen to Ihe radio with 
Ihe hope lhal one's name might be announced does not constitute 
consideration. Thus, this pari of the promotion is not a lottery.

Entry Blank As An Element Ol Consideration 
Example #19: Cash register receipt as entry blank.
To enter a grocery store contest, persons must sign a cash register receipt 
and deposit it in the bin for a subsequent drawing. Advertising spots for 
the contest indicate that entrants must sign their cash register receipt and 
also slate that “no purchase is necessary."
Although the ad states that "no purchase is necessary," it is improbable 
that a prospective entrant would realize that a cash register receipt could 
be obtained without the necessity of purchase. In instances where there 
are state restrictions on commercial lotteries, or the lotteries are not 
exempt under the new federal law, licensees must ensure that 
advertisements are free of misleading directions or participation 
requirements which would cause the contest to operate as a lottery. With 
this scheme, cryptic messages like "no purchase necessary" and "nothing 
to buy" are not adequate to insulate such a contest from becoming a 
lottery.

Example #20: Label on product as entry blank, entry blank at advertiser’s 
display case.
Entry blanks for a contest are printed on liio  label of a certain product.
Entry blanks cannot be obtained otherwise. The winning entry will be 
determined by a drawing and a prize will be awarded.
Clearly, this is a lottery. To enter, a person must purchase the product. The 
purchase price is consideration. However, if an advertiser's display case 
offered free "tear-off" entry blanks without a purchasing requirement, the 
element of consideration would be absent and no lottery would be present.

Example #21: Submission of postcard as entry blank.
Listeners (or viewers) submit a postcard to the station. If Ihe 

listener's card is drawn, he or she is called by the station 
and asked a question about the program then on 
the air. If the correct answer is given, the 
listener wins a prize.

This contest is not a lottery. The cost of 
postage to mail an entry card is not 
consideration, nor does the requirement of

listening to the broadcast in order to answer the 
contest question constitute consideration.

Example #22: Admission ticket as entry blank.
A movie theater has a "Bank Night" once a week.
Persons who buy a ticket to see the movie that night thereby become 
eligible to win a cash prize in a drawing by dropping their names into a 
barrel in the lobby.
The NAB Legal Department is of the opinion that this is a lottery, whether 
or not a person must be present in order to win. The elements of chance 
and prize are obviou.. As for consideration, the participants are required to 
buy an admission ticket and, thus, they are giving valuable consideration, 
which flows to the movie theater. The fact that purchasers receive full 
value for their money is immaterial. The purchase price is held to be 
consideration on the theory that part of the price of the ticket is allocated 
to the chance to participate in the drawing. Horner v. United States, 147 
U.S. 449,12 S.Ct. 409,37 L.Ed. 237 (1893).

Example #23: Bingo card as entry blank.
A card similar to the familiar "bingo" card is made available to the public. 
(The usual plan makes it available at the sponsor's store, or by writing to 
the sponsor.) The card lists a number of songs to be broadcast over a 
particular program. The participant listens to the program, identifies the 
songs, and then checks them off the card. The first to identify songs falling 
in the usual "bingo" pattern telephones the station, announces the correct 
answers, and wins a prize. No purchase or entry fee is required.
The plan becomes a lottery only if the effort to secure a card is construed 
as "consideration." In view of the definition of "consideration" adopted in 
the Caples case, it seems unlikely that a court would find the Dlan to be a 
lottery.

Consideration Flowing From Participant To Promoter"
Example #24: Consideration paid does not benefit sponsor.
The sports news department of a news-talk radio station asks its general 
manager to approve the following promotional scheme: "Send us your last 
bowling game receipt from any bowling alley. We will have a drawing for a 
'Bowl Across America* vacation. The vacation includes all travel, lodging 
and meal expenses fora two-week tour of San Francisco, Cheyenne, 
Chicago and New York."
Prize and chance clearly are present. However, the Commission has ruled 
that consideration must flow from the entrant to the contest promoter. In 
this example, the radio station is the promoter. The money paid to bowl a 
game and receive a receipt flows from the contest participant to the



bowling alloy, not lo the sponsoring radio station. Thus, the element ol 
consideration is absent and the promotion is not a lottery. This broadcaster 
also was wise to describe what was lo be included in the prize tour, since 
the word "vacation" may be vague and misleading.

Example 1125: Admission lees to trade fairs.
The Boater's Club has rented the local auditorium lor its annual "Boat A- 
Rama." Display booths are leased to interested merchants. A $3 admission 
fee is charged, all the proceeds from which go to the Boater's Club. The 
Happy Oar Boat Supply Shop has purchased display space and wishes to 
advertise a promotion. Any interested "Boat-A-Rama" spectator can visit 
the shop's display, fill out a card witli no shop purchase necessary, and 
perhaps become the lucky winner in a d/awing for an island cruise.
This advertisement would be permissible. Although a participant must pay 
to gain admission to the "Boat-A-Rama," the admission fee does not How 
to the people who have purchased display space. The admission fee flows 
to the Boater’s Club and not the Happy Oar Boat Supply Shop. The element 
of consideration is absent.

Example tt26: Effect of co-sponsorship on flow of consideration.
Several youth groups joined ranks and are the sponsors of a Country Fair. 
For a $5 admission fee each spectator receives a box lunch and can visit 
the craft booths organized by the different youth organizations. The profits 
from the admission fees will be distributed among the various youth clubs. 
The "Teenagers to Save Endangered Animals" Club is holding a drawing. No 
purchase or contribution is required and the prize is a natural history digest.
This would be a lottery. Since a portion of the profits from the admission 
price flows to the "Teenagers to Save Endangered Animals," the element 
of consideration would be present. A licensee would have to check state 
law for possible restrictions on airing such a promotion. The licensee 
would also have to find out if the club was a non-profit organization as 
defined in section 501 of the federal tax code. (Under the revised federal 
law, lotteries sponsored by non-profit organizations are exempt from 
federal restrictions on airing lottery informa:.ion.) If the admission fee 
profits were not redistributed among the youth clubs, and instead were 
donated to another worthy cause, consideration would not be present and 
the promotion would not be a lottery.

Eligibility Requirements
Example f?27: Age requirements, possession of driver’s license or social 
security card.
A radio station holds a contest for persons over 25 years old who possess 
either a driver's license or social security card. Each entrant must submit a

postcard disclosing his or tier driver's license or social security card 
number. A card is selected at random, the number is announced and if the 
proper listener calls the station, a prize is awarded.
A program of this type was considered by the United States District Court 
for the Eastern District ol Virginia in 1951, and the cou't there found that 
the program was "not a lottery within the prohibiting statutes of the United 
States or the rules promulgated by Ihe Federal Communications 
Commission." Capital Broadcasting Co. v. ArlinglonFairfax Broadcasting 
Co., 8 R.R. 2026, 2028 (E.D. Va. 195i). Thus, in this example, the entry 
requirements did not constitute consideration.

Example ff28: Merchandise club membership.
Each participant pays $t a week for thirty weeks Into a "merchandise 
club." Once each week a name is drawn, and the person whose name is 
drawn receives a $30 merchandise certificate immediately, without further 
payment. At the end of thirty weeks, all participants whose names have not 
been drawn receive a certificate worth $30 in merchandise. The "club" is to 
be advertised over the radio.
It is the opinion of the NAB Legal Department that the lottery elements of 
prize, consideration and chance are all present in the plan. The fact that 
most participants receive full value for money paid does not remove the 
lottery aspects. That is because the amount of consideration necessary to 
get back $30 varies by virtue of chance—will a contestant be picked after 
only contributing one, five, or ten dollars?
Broadcasters also should check their state lottery laws before airing 
advertisements for a plan such as this one. Further, merchandise clubs 
appear to represent a style of promotion long held to constitute an "unfair 
method of competition" by the Federal Trade Commission. FTC v. Keppel 
& Bro., 291 U.o. 304,54 S.Ct. 423 (1934).
Most civic club membership dues, would not constitute consideration and 
could be used as an eligibility requirement under the revised federal lottery 
laws.

Example ff29: Showing a credit balance.
A local store conducts a drawing from among the names of those persons 
who show a credit balance at the end of each month. The winner is 
awarded a prize.
This is a lottery. Maintaining a credit balance is consiueration because a 
purchase is required to be eligible to win. Also, the fact that this is a 
continuous (every month) promotion, makes is unacceptable for airing 
under Federal law.



Example #30: Possession ol a credit card.
A clothing store is conducting a drawing in which only customers 
possessing the store’s credit card may enter.
A broadcaster in an area with stringent state lottery laws must scrutinize 
lire requirements lor obtaining a credit card to be certain that a purchase, 
membership fee, or substantial time and effort is not required in order to 
acquire the credit card. The FCC has determined for example, that the 
requirement of disclosing considerable personal credit information is 
consideration. However, if the prospective entrant Is required to fill out a 
sample form, but no purchase is necessary, it would appear that the 
element of consideration would be absent. Since the one time drawing is 
an occasional promotion, the presence or absence of consideration Is 
irrelevant under the revised federal law, because references to events that 
are occasional and ancillary to a commercial organizations business are 
acceptable over the air.

Example #31: Cashing checks.
A local store holds a weekly drawing from the names of parties who have 
cashed wage or payroll checks there during the preceding week. A prize is 
awarded to the winner. No fee is charged for cashing the check, and the 
participant is not required to make a purchase at the store.
In the opinion of the NAB Legal Department, this is not a lottery since 
consideration is not present. A person may cash his or her check and leave. 
No consideration flows form the person cashing the check to the store.

Example #32: Possession of a savings/checking account.
A banking institution wants to advertise a promotion in which each 24-hour 
ATM banking deposit serves as an entry in a drawing for a Caribbean trip.
This constitutes a lottery. The Commission has ruled that depositing 
money into a bank for an indeterminate period of time is something'of 
value, and constitutes consideration. The drawing and trip constitute the 
other elements of a lottery: chance and prize. In re Lottery Broadcasts 
Involving Savings Accounts, 65 F.C.C. 2d 870,39 R.R. 2d 1285 (1977). 
However, consideration may be removed if the bank allows non-account 
holders to participate, for example, through use of a demonstration ATM 
card. Also, because the contest is occasional, promotional and ancillary to 
the bank's primary business, it likely would not be barred from broadcast 
under the revised federal law. But, licensees should check relevant state law.

Winner Determined By Skill Rather Than Chance 
Example #33: Best slogan, best jingle, best name.
A dog food company offers two contests. One winner will be selected who 
submits the best name for the basset hound appearing in its commercials.

Another winner will he chosen lor writing the best limerick on "Why My 
Pooch Likes Bowser Bisquits." Each entrant must purchase a box of 
biscuits to enter. The prize for each contest is $500 worth of dog food and 
grooming supplies.
II these contests are judged impartially on their merits, rather than by 
chance, they do not appear to be lotteries, evan though the purchase of 
some product is required to participate. The elements of prize, 
consideration and chance must be present. In these contests, skill and not 
chance is involved. Although prize and consideration are present, the third 
element is missing, th irelore, no lottery exists.
Tie-Breaking Procedures. In a speech made to broadcasters in 1949, the 
Solicitor of the Post Office Department emphasized that caution must be 
exercised to keep this kind of contest within the law, remarking that, "even 
in such a contest involving skill, if a tie is possible, such as in ’best-name’ 
and ’besl-slogan’ competitions, and consideration is required from 
contestants, it is necessary to include a rule that a prize identical with the 
one tied for will be awarded to each tying contestant in order to make such 
a contest acceptable. Otherwise, the possibility of two or more being tied 
for one or more of the prizes makes the amount of the prize Indeterminate 
in advance, and, thus the element of chance enters into the contest..."
Note also that ties may not be broken by awarding the prize to the entry 
bearing the earliest postmark. Such a contest rule may well introduce the 
element of chance.
Illustrating another possible pitfall in "best" contests, the Solicitor 
described a best-slogan contest wherein 8,000 entries were received in the 
last two hours of the contest, and the announcement of the winner was 
made exactly one hour after the closing time. Under such circumstances, It 
seems more than likely that chance supplanted skill as the means of 
selecting the winner.
Additionally, the Postal Service is of the opinion that chance is involved in 
contests when the judges take into consideration factors not disclosed to 
contestants. For example, in a "best-name" contest, if the judges give 
extra points to persons explaining their entry, but this is not disclosed to 
all contestants, the factor of skill is defeated and the element ot chance is 
introduced. Remember, however, if the contest is promotional, occasional 
and ancillary to a commercial organization’s primary business, Ji.dar the 
revised federal law, it is not barred from the air. But, remember to check 
state law.

Example #34: Treasure hunts, word puzzles.
A money draft is hidden in the township of Tamarack. To be eligible to 
compete, a contestant must purchase the sponsor's product which



contains a list of helpful clues. Other clues are broadcast over the air 
which aid the contestant in deciphering the puzzle.
Although the elements of prize and consideration are present, if a 
successful search actually would require a good measure ol skill, the 
element o< chance would seem to be eliminated and there would be no 
lottery.

Example 1135: Most sales.
A publishing company advertises that any person who sells the greatest 
number of subscriptions lo a certain publication during a specific period 
wins a vacation to Miami.
Accoiding to an informal FCC staff ruling, this would not be a lottery. Even 
though the purchase ol a subscription is necessary, the entrant need not 
make a purchase, and sale of subscriptions depends not on chance, but on 
the entrant's salesmanship.

Example ff36: Beautiful baby pageant.
A photography studio wishes to broadcast its "Cupid Cutie Contest." To 
enter, a parent must pay $15 to have several photographs of his or her child 
taken in different poses. A panel of professional photographers will judge 
Ihe photographs on the basis of facial expression, personality and poise of 
the child. The winning child will receive a $200 college scholarship.
It is the opinion of the NAB Legal Department that this would not be a 
lottery, so long as the judging criteria are spelled out clearly in advance, 
and are faithfully adhered to by the judging panel. However, if the judging 
guidelines were fuzzy, or the judges were slipshod in discharging their 
duties, the element of chance would be present and, in conjunction with 
the elements of consideration and prize, a lottery would exist.

Example ff37: Dance competition.
The Blue Goose Disco Palace wishes to broadcast a dance competition 
advertisement. Each entrant would be required to pay a $5 entry fee. The 
prize is $100 and a guest appearance on a local TV show. The competition 

is judged solely on the basis of "audience reaction," whichever 
dancing couple receives the most enthusiastic round of 

applause wins.

Prize and consideration clearly exist, but it is 
unclear whether skill or chance determines Ihe 

m |  rlfC ktrA  oulcomeof the competition. Since one coupleI I I  could "stack" the audience by inviting
numerous friends to act as a cheering squad, 
the most "skilled" couple may fail to prevail.

On the other hand, stacking Ihe audience may involve 
skill, and not chance! Thus, a broadcaster located in a 
stale where lotteries cr Ihe advertisement of lotteries 
is prohibited, may be treading on thin ice by broad­
casting such a competition. (If the contest is not 
occasional, but run every week by the disco palace, a possible federal 
violation may exist as well.)
If the dancers were evaluated according lo objective criteria (precision of 
movement, difficulty oi steps, apparel choice) by a judge or panel of judges, 
the element of chance would be eliminated. The judges do not have to be 
professional dancers or teachers, but they should not have a predetermined 
bias in favor of particular contestants. In addition, the judging criteria 
should be articulated to participants in advance of the competition.

Example ff36: Video games.
A local video arcade wants to publicize a "Dragonslayer Tournament," in 
which the participant with the highest score wins a mini-bike. Each 
participant must pay 25 cents per game, and is limited to a certain number 
of games.
Although video games depend on chance lo a certain degree, an informal 
FCC staff ruling has held that video games are predominately games of 
skill. This promotion would not be a lottery.

Example #39: Poker tournaments.
A church advertises a poker tournament to raise money for its building 
fund. It charges $5 for admission, and each player gets 20 tokens to start. 
Each participant plays until his or her tokens are exhausted. At the end of 
the evening, the player with the most tokens wins $100. The church will 
use pari of the revenue to pay the winner.
It is the opinion of the NAB Legal Department that this is an elimination 
tournament based on skill, and not a lottery. Although a single poker game 
would be considered a lottery, this tournament consists of a series of 
poker games to determine the best poker player. Information about the 
church's fundraiser, in this instance, could be broadcast.
Under the revised federal law, this contest would not be a problem because 
promotions sponsored oy non-profit organizations, as defined by section 
501 of the federal tax code (the church for example), are exempt from the 
federal prohibitions on broadcasting lottery information.

Guessing Contests
Example #40: Guessing the number of beans, scores of sporting events', 
amount of money collected during a charity fund drive.
A prize is to be awarded to the person guessing most closely the number



of beans in a quart jar, the score of the championship high school 
volleyball game, the amount of money collected for the Cancer Drive, or the 
number of votes cast in a special election. The contest is lo be advertised 
over the air.
Whether the contests of this type amount to lotteries will depend upon 
whether or not consideration is required to participate. If some product 
must be bought, an admission purchased, a toll call made, etc., the courts 
will probably find consideration to be present.
It has been contended, unsuccessfully, that such contests involve skill 
rather than chance, and hence, should not be considered lotteries. A 
number of court decisions have held that, although knowledge of the 
subject matter, or skill in mathematics might enable one to make a close 
approximation of the answer, determining the exact number is impossible 
and must depend upon guesswork, another word for chance. See cases 
collected in United States v. Rich, 90 F. Supp. 624,629 (E.D. Illinois 1950).

Example #41: Guessing weights and measures.
A gasoline station offers a free road atlas to any customer who can guess, 
within one tenth of a gallon, how much gas it will take to fill up his or her ' 
tank.
In the opinion of the NAB Legal Department, this plan is a lottery. The prize 
is a free road atlas. A guess necessary in order to win is the chance. 
Guessing the amount of gas is no different than guessing the number of 
beans in a jar which, as noted in Example #40, is still chance, even though 
a mathematician could perhaps calculate the amount of gas needed. This 
does not change the guess into an exercise of skill. The existence of 
chance must be considered from the standpoint of whether the average 
person must rely on chance to win. The "consideration" in this plan is the 
commitment to make a purchase. The fact that full value is received for the 
purchase price by losers is immaterial. Broadcasters should check state 
lottery laws before airing this promotion. (If the promotion is “occasional," 
its okay under the revised Federal law.)

Answer The Question And Win
Example ft42: Exceptionally difficult questions may constitute chance.
The House of Exotic Fish wishes to broadcast the following announce­
ment: "Every purchaser will be entitled to a $20 gift certificate if he or she 
can correctly answer two questions."
The House of Exotic Fish asks questions such as: (1) "What is the average 
number of scales on a piranha?" (2) "What is the respiratory rate per hour 
of an angel fish?" The contestant is not afforded an opportunity to 
research the answers to the questions,

At first glance, this might be considered a contest involving skill rather 
than chance, due to the difficult nature of the questions involved. However, 
these questions are so obscure, that they constitute a guessing contest 
and the element of chance outweighs the participant's skill in analyzing 
the queries. Since purchase is required, and a gift certificate is offered, all 
three elements of a lottery are present. However, if the contestant were 
permitted to research the questions before answering, skill rather than 
chance would be present, and no lottery would exist.

Example #43: Entrants selected at random.
Persons selected at random from the telephone directory are called and 
awarded $5 if they can answer two questions correctly while on the air.'0 
Familiarity with the sponsor's product is not necessary in order to correctly 
respond to the questions.
The random selection process and the $5 gift constitute chance and prize. 
However, this plan is not a lottery since so little effort is required to win a 
prize that it may be said that no consideration is present.
Notice that in this example, even if the questions posed required the 
participant to respond on the basis of personal skill, rather than by 
guessing (as in the previous example), the element of chance wouid still be 
present due to the random method of selecting the entrants from a 
telephone directory. However, since a purchase is not squired, once again, 
the element of consideration would be absent.

Example #44: Value of prize determined by chance.
Every person who visits Noah’s Hot House and makes a purchase is asked 
two questions while the purchase is placed in a bag. The ability to answer 
the questions is based on the participant's skill: (1) "Who was the Vice 
President of the United States in 1960?" (2) "What is the largest lake in 
California?" If the purchaser answers both questions correctly, he or she is 
entitled to pick a gift certificate from the grab bag ranging in value frcm 
$ 1-$10.

Initially, it might appear that the element of chance is lacking since the 
questions test the participant’s skill. However, since the value of the grab 
bag items ranges anywhere between $1 -$10, the amount of the prize is 
determined by chance. Thus, all three elements of a lottery are present.
One simple way to cure the lottery element of this promotion is to have one 
uniform prize (e.g., a percentage discount) for all entrants who successfully 
answer the question. If one type of prize is awarded to all who qualify on 
the basis of skill in fielding questions, the element of chance is eliminated.
There is no FCC ruling which authoritatively states that offering prizes of 
similar cash value (such as a grab bag containing felt tip pens, small note



pads, or boxes of oapor clips) is sufficient to eliminate chance, or if it is 
necessary lo offer all participants identical prizes (red coffee mugs). This is 
another hazy area of Ihe lottery law and a broadcaster would be prudent to 
contact an attorney.

Substantial Time And Effort As A Form Of Consideration 
Example #45: Visiting promoter’s place of business.
Numbered slips are made available to the public by a store. A purchase is 
not required, but the store must be entered lo obtain the slip. A drawing is 
held and the number drawn is announced over Ihe radio. II Ihe person 
holding the properly numbered slip is listening, a prize is awarded.
Under the Caples decision, the requirement of entering the store would not 
appear to constitute consideration and, thus, the "give away” is not a lottery. 
Listening for one’s name to be called is not consideration under the ABC  case.

Example 1146: Substantial hardship in visiting promoter’s place of business.
A local real estate developer wishes to promote his new development in an 
isolated mountain area 80 miles from the city by holding a drawing and 
awarding one of the lots to the winner. Participants would be required to 
visit the development to fill out an entry form. Only four-wheel drive 
vehicles would be capable ol making a safe journey to the site.
This is a gray area of the lottery law. Although no purchase would be 
required, it is the opinion of the NAB Legal Department that travelling 80 
miles to the site of the development through rough terrain would amount 
to a substantial expenditure of time and effort on the part of the 
contestant. Therefore, it would appear that consideration would be 
present. However, it should be noted that no hard and fast rule can define 
exactly how many miles or what type of external factors would constitute 
substantial hardship to the participant. The broadcaster should contact an 
attorney when in doubt. But, remember, if the event is, promotional, 
occasional and ancillary to the developer's primary business, airing 
information about the event would be acceptable under the revised federal 
law. Don't forget, however, to check the relevant state law.

Example 047: Test drive as consideration.
In order to participate in Lefty’s “ Buy-A-Wreck” promotion, individuals are 
required to visit Lefty’s showroom and test drive a used car. After the lest 
drive, the participant is entitled to spin the "Wheel of Gifts." There is no 
obligation to buy a "wreck," but a test drive is mandatory.
A test drive of an automobile with a salesperson present in the car for at 
least some of the time, constitutes consideration. Since the "Wheel of 
Gifts" furnishes the elements of prize and chance, all three lottery 
elements are present.
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Las Vegas Nights, Monte Carlo Nights, Casinos 
Example #48: Las Vegas Nights.
A "Las Vegas Night" is being promoted by the American Cancer Society, 
and is to be conducted as follows:

• Prior to entering the premises, participants are required to make 
monetary "contributions" in exchange for admission and "play money."
» Participants use this "play money" to play "games of chance"
(gamble) and win or lose "play money."
• At the conclusion of the gambling, participants who have "play 
money" may take part in an auction of merchandise donated by local 
area merchants.
• The highest bidder purchases the items up for auction.
• The "play money" is used to pay for items won at Ihe auction
• The "play money" is not redeemable for cash.

All the essential legal elements of a lottery will be present in the actual 
operation of "Las Vegas Night." The element of prize apparently will be 
present since winners may participate in an auction and bid on and purchase 
a "thing of value." (The fact that prizes are donated by merchants does not 
make them valueless and is irrelevant.) The element of chance apparently 
will be present since participants will be engaging in "games of chance" 
(gambling), the results of which will determine whether prizes can be won. 
The ele nent of consideration apparently will be present, inasmuch as 
persons will be required to pay money to the promoter, the American Cancer 
Society or its local chapter, in order to participate. Although broadcasting 
promotions of lotteries undertaken for charitable causes are now permissible 
under federal law, broadcasters should check state lottery laws to determine 
if any state restrictions are violated by airing such promotional information.
Large gambling houses have been permitted to broadcast advertisements 
pertaining to their restaurant and catering services and the names of 
celebrities currently providing entertainment in the casinos. If a local 
organization is sponsoring an extensive "Mardi Gras Night," with 
numerous food facilities, amusement rides and a substantial amount of 
entertainment, in addition to gambling tables, an advertisement restricted 
to the non-gambling activities (dining fare, thrill rides and entertainment) 
would be permissible in most instances. However, if only a 15-minute 
magic show and a cold sandwich booth were offered, an advertisement 
urging people to attend an "exciting social event" might be impermissible 
in states prohibiting lotteries or their advertisements since it would simply 
be a thinly veiled way of promoting a lottery.

Example #49: “ Donations" to participate.
A church hosts poker games weekly. To play, participants are not required to 
pay any money. However, at the door, there is a sign requesting donations.
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It is the opinion of the NAB Legal Department that this is a lottery Ttie fact 
that the church asks lor donations is controlling. Even though no one Is 
required to give money, one may feel morally obligated to contribute 
money to participate in the games. Again, under the revised federal law, if 
the church was qualified under section 501 of the federal tax code, there 
would be no federal violation for airing this promotion. Remember, 
however, lo check relevant state law.

Example #50: No participation fee, refreshments sold.
The same facts as in Example #49, except the church, instead ot asking for 
donations, charges SI for each beverage served.
In this example, it seems unlikely that one would feel obligated to 
purchase a beverage in order to participate In the poker game. Therefore, 
this would not constitute a lottery.

Example #51: Bus trip to casino.
A bus company wishes to broadcast the following ad: "Hop aboard the 
‘Casino Riders Bus Line' for a trip to Atlantic City for a day of tun at the 
‘Apex Hotel and Casino' which has the finest food and floor shows on the 
boardwalk." The word casino is a part of the actual name of both the bus 
line and the hotel.
Broadcasting information about casino gambling is still prohibited by 
federal law. However, where the word "casino" is a part of the actual name 
of a hotel or organization, as it is in this example, it may be included in 
broadcast advertising. Non-gambling activities of the hotels and casinos 
(such as floor shows and restaurants) may also be advertised.

Example .','52: Reference made to gambling activities.
The same facts as example #51, except the following information is 
included. "Each bus rider will receive chips worth $20 which can be used in 
the casino slot machines or gambling activity of your choice."
In this example, there is a direct reference to the gambling activities at the 
hotel. This ad violates the federal criminal code as well as FCC regulations. 

A licensee airing this ad would be subject to prosecution by the
Department of Justice, and fines and/or revocation of license by 

the Commission.

Radio And Television Auctions 
Example #53: “Auction dollars" to bid for prizes. 
A local merchant gives each customer 
"auction dollars" in a face amount equal to 
the value of goods purchased. The "auction 
dollars" are then used to bid for prizes

offered by the merchant, the highest amount of 
"auction dollars" bid taking the various prizes. The 
auction may be conducted over radio or TV and bids 
taken by phone, or the auction may merely be 
advertised by radio or TV. A variation ol this format is 
lor the bidding to be in terms of box tops, wrappers, etc.
The auction format, lo dale, has not been formally ruled on by the FCC, the 
courts, or the Postal Service.
Prize and consideration (here, the requirement that merchandise be 
purchased) are certainly present. There is doubt as to the presence of 
chance, the third element necessary to make the lottery. Ordinarily, 
merchandise awarded to the highest bidder is not considered to be 
awarded by chance. However, whether or not chance is present depends 
on the specific rules governing the auction. For example, in the case of ties 
for high bids, if the rules call for a drawing among the high bidders, chance 
would be present. On the other hand, if all of the high bidders are allowed 
to receive a duplicate of the prize bid upon, chance would not be present.

Charities
Example #54: All proceeds go to charity.
Charity Bingo. A local service club wishes to advedise its weekly "bingo" 
games over the air. All proceeds go to charity. There is a $1 admission fee.
The game of bingo and its many variations are held to be lotteries within 
the meaning of federal law, if one is required to pay in order to participate.
If the local service club is considered a "not-for-profit organization," as 
defined in the Charity Games Act, ads for the weekly bingo games will be 
allowable under federal law. However, the games would still be subject to 
any applicable state restrictions.

Example #55: Commercial establishment leases space for charity bingo.
A local catering hall leases its premises for a flat fee to a non-profit 
charitable organization foronce-a-week charity bingo games. An admission 
price of $5 is charged and all proceeds go to the non-profit organization. 
The organization wishes to advertise the games on local radio stations.
Under the Charity Games Act, commercial organizations may only 
advedise lottery promotions that are "occasional." In this example, 
however, although the games are regular, once-a-weck events, it is the non­
profit organization that wishes to sponsor and advedise the activities. The 
catering hall is merely being used as a place to hold the events. It would, 
therefore, be legal, under federal law, to advedise these games. This would 
not be the case, however, if the catering hall were receiving, instead of an 
agreed upon lease fee, some of the proceeds from the games. In that



instance tho hall could lie vioweJ as sponsoring an ongoing lottery activity. 
Advertising Inlonnalion about such ongoing activities is prohibited under 
lederal law

Example II56: “ Las Vegas Night."
A restaurant hosts "Vegas Nighl" every lirst Thursday ot Ihe month. It sells 
admission tickets tor 160 each. Once inside, participants are given play 
money with which to gamble. During the evening, a drawing is held. The 
winner receives $ 1.000 There are other monetary prices as well. Aside Irom 
Ihe money sel aside lor the prices and operating costs, the proceeds go to 
charity,
In Ihe opinion ol Ihe NAB Legal Department, although some of the 
proceecis go to charity, promotions such as this are considered lo be 
lotteries because Ihe use ol part ol the proceeds to cover sponsor's costs, 
Is consideration Mowing to the promoter ol the event. Licensees also are 
urged lo consult with Iheir attorneys about how this item would be handled 
under slate law.

Example II57: Prize in the lorm of a charity contribution.
A company holds a conlest in which the prize is a cash donation in the 
winner's name to a charity designated by the winner. Entry blanks can be 
obtained only through purchase of the company's product. The winner will 
be determined by drawing.
This is one ol the rare cases in which it is difficult to determine il there is a 
prize. However, the right to designate which charity receives the prize 
money, along with the benefit of having one's name associated with the 
donation, is sufficiently valuable to the winner to constitute a prize. In 
addition, the winner would receive "something of value" if he or she could 
claim a tax deduction for the donation. Therefore, this contest is a lottery.

Endless Chain Purchasing Schemes, Pyramid Clubs, Chain Letters 
Example H5B: Endless chain schemes.
An "endless chain" marketing scheme operates as follows: the purchaser 
buys not only the product, but also the right to sell the product and receive 
commissions upon his or her own sales and sales made by those who have 
purchased from him or her and subsequent vendees on down the chain. 
Should a broadcaster air such a plan?
The Postal Service has considered various "chain letters" and "pyramid 
club" schemes to be lotteries. Since the "endless chain" scheme is very 
similar, it would also seem to be a lottery. The commissions received are 
considered to be the prize. The purchase price of the item is consideration. 
Chance is present in the scheme because the amount of the prize is 
determined by chance. The amount of commission received depends upon

conditions which Ihe purchaser may not bo able lo control. See Public 
Clewing House v. Coyne, 194 U.S. 497,48 L.Ed. 1092 (1904). Also, such 
advertisements run Ihe risk of being misleading or deceptive since they 
may imply tho participant will accumulate a substantial amount of money 
when, in fact, this cannot be promised.

News Stories And Editorials Concerning Lotteries
Example 7/59: News report that promotes a non-state-operated lottory.
A station wishes to broadcast lite following news report: "The winning lottery 
ticket was drawn at the Cherry Hill Shopping Mall, witnessed by the Governor 
and other state and local officials. The top piize winner was John Doe."
Its possible, under state law, that this announcement would not be 
considered newsworthy because only persons holding tickets in the lottery 
would be interested in the announcement of just the name alone.

Example f<60: Broadcasting winner names and numbers of non-state- 
operated lotteries.
A broadcaster wishes to broadcast a wire service report of the winning 
number and the name of the winner of the lottery. The proposed broadcast 
would last only a few seconds.
This is not a bona fide "human interest" story profiling the lucky winner.
The fact that wire services treat the information as newsworthy does not 
make it news if the information is used to promote a lottery. The court has 
drawn a distinction between information directly promoting a lottery and 
information that is simply news of a lottery. New York State Broadcaster's 
Association v. United States, 414 F. 2d 990,998 (2d Cir. 1969). In the limited 
instances where a private (non-state operated nor operated by a charitable 
organization) lottery will not be exempt from federal prohibition under the 
revised federal lottery law, a station could still carry information about 
such a lottery if the information were of a news or editorial nature. It is also 
likely that a station's airing of news or editorial comment about a lottery 
would not subject the station to prosecution under stale law. It is 
essential, however, to consult an attorney regarding any state restrictions 
prior to airing such an item.

Example f/61: Human interest stories on non-state-operated lotteries.
An individual who resides in the station's service area has won $50,000 in a 
lottery. The station wishes to interview the winner asking about how he or 
she will spend the money, he « it has affected his or her life, etc. The 
station will air the interview during its regular newscast on a day following 
the drawing.
Even for non-exempt lotteries, this broadcast would be legal under federal 
law. Interviews with winners are permitted, except where by their repetition



or airing in non-newscasts it is clear they are shams to promote the lottery 
Again, however, a station should consult with an attorney about stale 
prohibitions belore broadcasting the spot.

Example i/62: Use of interview as a promotional sham.
In the above situation, the station broadcasts a brief excerpt from Hie 
interview at brief intervals throughout the day during the lime lottery 
tickets are being sold for the next lottery. This is not a stale-operated 
lottery, and the excerpts are not broadcast as part of a newscast.
Although interviews with winners are permitted, they may not be used as 
promotional devices where airing such lottery information is prohibited by 
state law or is not-exempt under federal law. Clearly, seeing and/or hearing 
a "happy winner" of a previous lottery would encourage the public io 
participate in the upcoming lottery.
As in the examples above, consultation with an attorney on state 
restrictions is advised.

Example H63: Editorial in support of or against establishing a state lottery.
The hypothetical state of New Wave has legislation pending which would 
create a state-operated lottery. A radio station airs an editorial which 
discusses the public policy arguments in favor of the legislation.
Such an editorial would be legal. The FCC does not want to inhibit the free 
exercise of Dublic debate on topics of concern to a community, such as the 
establishment of a state lottery.

Indian Games
Example #64: Indian games run by third party.
A local broadcaster wishes to advertise bingo games that are conducted 
each week on the local Indian reservation. The games are operated by a 
non-Indian commercial organization, which has contracted with the Indian 
tribe to set up and run the activity.
If an Indian tribe itself runs an ongoing bingo or similar game, it is a valid 
activity under the Indian Gaming Act and unless there are state 

restrictions, it can generally be advertised. Where a third-party 
contractor runs the games, as in this case, the games may not 

be advertised unless or until the contract between the
Indian tribe and the third-party has been approved 
by the Secretary of the Interior or approval of the 
games is given by the Indian Commission. In 
addition, Indian games, whether third-party or 
not, must be allowable under state law before 
they can be conducted, let alone advertised.

Example //65: Indian games consisting of casino 
gambling
The same facts as example II64 except for Ihe 
following. In addition to the bingo games, there is a 
weekly "casino night" which consists of slot 
machines and roulette.
Casino gambling is not included in the class of Indian games (Class II) 
which, under the Indian Gaming Regulatory Act, new generally is eligible 
for broadcast advertising under the terms of the Act. Casino gambling falls 
under a separate class of games (Class III) that will only be lawful if the 
Secretary of the Interior approves a tribe-state compact. Once such a 
compact is approved, broadcasters are free to advertise Ihe casino games 
authorized by tribal authorities. However, advertising non-Indian casino 
gambling over Ihe air would still be prohibited under the Charity Games
Act.

t



Licensee Responsibility

Delining a Contest
A contest is a plan in which a prize is offered or awarded to Ihe public 
based upon chance, diligence, knowledge or skill. A lottery must contair, 
prize, chance and consideration, but a contest may contain only one or two 
of these elements. Although there are still instances where certain lotteries 
may not be broadcast, contests generally may always bo broadcast, so 
long as they are not deceptive. Once a broadcaster determines that airing a 
promotional plan or act is not a prohibited (not complying with state and/or 
federal law) lottery, the following guidelines on Ihe broadcast of contests 
should be followed.

Licensee Liability
The broadcast of contest information, although not illegal, can subject the 
licensee lo stiff penalties if such a contest is deceptively conducted.
During the past several years, the FCC has repeatedly shown a strong 
interest in the manner in which contests and promotions are conducted by 
broadcast stations. On October 26,1976, the following rule went into 
effect, 47 C.F.R. §73.1216 (1988):
"A licensee that broadcasts or advertises information about a contest it 
conducts shall fuily and accurately disclose the material terms of the 
contest, and shall conduct the contest substantially as announced or 
advertised. No contest description shall be false, misleading or deceptive 
with respect to any material term."

Material Terms Of A Contest
Material terms are those factors which define the operation of the contest 
and which affect participation therein. Although the material terms may 
vary widely depending upon the exact nature of the contest, they generally 
will include:

• how to enter or participate; eligibility restrictions; entry deadline dates;
• whether prizes can be won; when prizes can be won; the extent, nature 
and value of prizes;
n time and means of selecting winners; and
• tie-breaking procedures. 47 C.F.R. §73.1216 (b) (1988)

Thus, it is the obligation of Ihe licensee to make certain, right from the 
beginning, that a contest does not mislead the audience. The Commission 
has consistently imposed heavy fines, issued short-term renewals, and 
even revoked station licenses where it found that rigged, deceptive or 
misleading contests were conducted. In connection with such contests,



Ihe Commission has poinled out that a licensee's lack ol knowledge ol an 
improperly run contest is no excuse, because a licensee is responsible lor 
the acts of its employees and lor all material broadcast over the station. 
Prearranging or predetermining the outcome ol a supposedly fair contest 
with the intent to deceive the public is subject lo criminal penally under 
Section 508 of Ihe Communications Act and, under Sections 312 and 503, 
is grounds lor a fine and/or revocation ol license.

Failure To Disclose The Nature Ol The Prize: Black 8o"k Case 
Failure to state the nature of the prizes to be awarded is a failure to 
disclose a material term of a contest, as required under FCC rules. A 
Washington, D.C. station received a Notice of Apparent Liability lor a 
forfeiture ol $6,000," The station broadcast announcements inviting 
listeners to call in and give their names and the names of three close 
friends lor recording in a "Black Book." The announcements stated that 
Ihe station would call friends listed in the Black Book. If the friend who 
was called happened lo be listening to the station, both (he friend and the 
person who submitted tho friend's name would win a prize. No specifics 
about the prize were given.

The Commission found that this contest violated Section 73.1216 of the 
rules, which requires that a station "fully and accurately disclose the 
material terms of the contest." In its announcements, the station failed lo 
indicate the exact nature of the prizes. The prizes were quite legitimate- 
record albums and pairs of tickets to sporting and musical events. The 
winners were informed of these prizes when they were called. Nonetheless, 
the Commission found that the material terms of the contest were not fully 
disclosed.

Danger Zones
Problem contests fall into tnree main categories: misleading contests; 
contests adversely affecting the public interest; and, rigged contests.

Misleading Contests. A misleading contest is one in which the station 
misrepresents the terms of the contest or overstates the amount that 

can be won. The FCCs main concern is that the licensee fully 
and accurately disclose the material terms of the contest 

and that the licensee conduct the contest 
substantially as announced. In January 1977, the 
FCC admonished a West Virginia station for 
failing to state that prizes in its contest, four- 
day "vacations" in resorts such as Las Vegas, 
San Juan and Acapulco, did not include 
transportation to the selected destination. It

appeared from the text of contest announcements 
that Ihe prize reasonably could be construed lo 
include transportation, since the prize was described 
as a vacation and Ihe transportation costs were 
substantial. The Commission staled that it did not 
appear that the full and accurate details ol tho prizes were furnished to the 
listeners until after the winners were announced. Such conduct fell short 
ol the degree ol responsibility expected from licensees.

The Commission has listed a number of misleading practice" relating to 
licensee-conducted contests that would raise serious questions 
concerning licensee responsibility. Such practices include:

• disseminating lalse or misleading information regarding the amount or 
nature of prizes; tailing lo control the contest to assure a lair 
opportunity lor contestants to win the announced prize;
• urging participation in a contest, or urging persons to stay tuned to the 
station in order to win, at times when it is not possible to win prizes; 
failing to award prizes, or failing to award them within a reasonable time; 
failing to set forth fully and accurately the rules and conditions for 
contests on a continuing basis;
• changing Ihe rules or conditions ol a contest without advising the 
public or without doing so promptly; using arbitrary or inconsistently 
applied standards in judging entries; providing secret assistance to 
contestants or predetermination of winners;
• staling that winners are chosen solely by chance, when in fact chance 
played little or no part; broadcasting false clues in connection with a 
contest; and conducting contests without adequate supervision.

Contests Adversely Affecting the Public Interest. The Commission has, in 
the past, looked with disfavor upon contests or promotions of the 
"treasure hunt" variety which constitute a public hazard and might cause 
interference with or destruction of property. Examples of contest ventures 
that have infringed upon the rights of property or privacy include: a contest 
that required participants tc travel to a specified place in a very short time, 
causing traffic violations and endangering lives; a contest that led 
listeners to choose names at random from the telephone directory and to 
call the persons listed at all hours of the day and night, causing great 
annoyance and effectively blocking the use of their telephones for normal 
purposes; the broadcast of "scare announcements" or headlines that 
either were untrue or were worded in such a way as to mislead or frighien 
Ihe public; and, contests that caused the accumulation of hazardous 
material in locations, so as to block the access to nearby commercial 
establishments. Although the FCC no longer has a specific policy against 
these particular types of promotions, licensees should be aware that such



promotions might bo viewed try the FCC ns violating the Commission's 
general policy of requiring licensees lo program their stations in the public 
interest. These contests may expose the licensee to tort liability as well.

Rigged Contests. II is unlawful for a station to broadcast contest 
information where Ihe outcome ol the contest has been predetermined.
The broadcast of rigged contests is a violation of Section 508 ol (Ire 
Communications Act, which makes it unlawful for any person, with the 
intent to deceive the listening public, to: supply to any contestant in a 
purportedly bona fide contest of intellectual skill any special or secret 
assistance whereby ttie outcome ol such contest will be in whole or in part 
prearranged or predetermined; induce or cause by means of persuasion, 
bribery, intimidation or otherwise any contesfanl in a purportedly bona lido 
contest of intellectual knowledge or intellectual skill lo refrain in any 
manner from using such knowledge or skill in such contest, whereby Ihe 
outcome thereof will be in whole or in part prearranged or predetermined; 
engage in any artifice or scheme if Ihe purpose of the scheme is to 
predetermine or prearrange in whole or part Ihe outcome of a purportedly 
bona fide contest of intellectual knowledge, skill or chance.
An FCC conducted field investigation of the operations of a Connecticut 
radio station revealed the following facts pertaining to an Ali-Norton 
"knockout" contest. Listeners were instructed to enter the contest by 
telephoning the radio station at certain times, as announced by a disc 
jockey. The disc jockey asked the listeners to guess whether the listener 
could knock out Ali in a make believe fight. After the caller made a guess, 
the disc jockey played a prerecorded tape cartridge which simulated a one- 
minute bout with Ali and announced whether the listener had won or not. 
However, prior to playing the cartridge the disc jockey first would consult a 
timetable and instructions which indicated whether a given contestant at a 
particular timeslot was "scheduled" to win or lose. The station maintained 
separate "winner" and "loser" cartridge tapes. The disc jockey would wait 
for the contestant to make a selection, but then consult the schedule in 
order to select the cartridge that would yield the prearranged result. Thus, 
the station controlled the outcome of the contest, regardless ol the choice 
made by Ihe contestant."
The Commission determined that the contest was improperly conducted, 
because the contestant was misled into believing that he or she might 
make a correct guess, when, in fact, the station had predetermined the 
outcome of the contest."
The Commission determined that there was another faulty aspect to the 
contest. Listeners were told that the prize for a correct guess would be 
tickets to see the Ali-Norton fight. The Commission stated that these 
announcements misled the audience into believing that the prize consisted

ol tickets to see tire Ali Norton tight live in New York al Madison Square 
Gaiden. In fact, Ihe tickets were lor aclosed circuil broadcast of Ihe fight 
at a local Connecticut theatre

Suggested Safeguards
Content ol Broadcast Copy. The F C C  has made a number ot suggestions 
pertaining to the proper content ol broadcast copy dealing with contests. 
Such copy should include:

• Complete information on how Ihe public may obtain lire rules.' ■
• The beginning and termination dales ol the contest.
• How to enter.
• The amount or nature ot the prize. If the original prize becomes 
unavailable, Ihe licensee should try lo secure an equivalent prize, and if 
an equivalent prize cannot he secured, substitute a prize ol comparable 
value. Also, he precise in describing what is included in the prize. For 
example, a prize described as a "vacation in France" that does not 
include everything normally included in vacations, sucli as air fare and 
lodging, would be misleading.
• If a contest involves the elements ol prize and chance, there should be 
a statement that no purchase is necessary. Care should be taken to 
avoid overstating a participant’s chance of winning.

Try not to make any changes in Ihe rules or operation ol the contest after 
the contest is underway. If a change of rules is necessary due to 
circumstances beyond the station's control, the change should be 
announced at the earliest possible opportunity and the impact of the 
change minimized in order to reduce the possibility of unfairly 
disadvantaging some contestants. As a further safeguard, the station may 
incorporate in its original rules that prizes may be substituted should they 
be unavailable due to circumstances beyond Ihe station's control,

Contest Files
Because the FCC regulady receives complaints from disgruntled 
contestants concerning the manner in which contests are conducted, 
stations may wish to maintain appropriate written records. An efficient 
security procedure to be followed would consist of the following steps:

• Each contest or promotion broadcast by the station should have its 
own file.
• The rules and eligibility requirements should be attached to one side 
of the folder.
• Each prize awarded should be recorded in the file. A "receipt-release" 
form should be signed by the winner at the time the prize is awarded and 
the release placed in the folder. When awarding prizes worth $600 or 
more in a station-sponsored contest, be sure lo obtain the winner's
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social security number In order lo comply wilh Internal Revenue Service 
regulations.
• File any loiters ol complaint.
• The file should contain copies ol all broadcast material pertaining to 
the promotion.
• Place in the lile copies of any layouts, ads, billboards or oilier media 
advertising used lo promote Ihe contest.
• The file should contain a notation verifying ttie dates and limes on 
which the rules and regulations were broadcast. A sale rule ol thumb is 
to broadcast a rules announcement at different limes during each day ol 
the contest.
• II Ihe station so desires and the winner is amenable, place in Ihe lile 
an agreement signed by Ihe winner which would permit Ihe station to 
use the winner’s name in connection wilh Ihe conlesl or publicizing Ihe 
contest.

Tax Consequences Of Broadcasting Contests
Whenever a licensee broadcasts a station-run contest in which a prize 
worth $600 or more is awarded, it must file a 1099 MISC federal tax form. In 
addition, whenever a party wins an aggregate of $600 or more in prizes 
Irom the station during a calendar year, the station must lile a 1099 MISC 
for that person. See i.R.C. §6041; Treas. Reg. § 1.6041-a(d)(3) The 
broadcaster who files a 1099 MISC tax form incurs no lax liability, and is 
simply complying wilh a law which requires the licensee who conducts a 
station-run promotion to inform Ihe IRS as to the identity ol a contestant 
who has won a taxable prize. It is important to stress that the broadcaster's 
duty to file a 1099 MISC form attaches only to station-sponsored contests, 
and not to promotions in which the licensee airs a paid advertisement fora 
non-slation affiliated contest promoter. If the broadcaster is required to file 
a 1099 MISC form, it should be certain to acquire the contestant's social 
security number prior to awarding the prize, because it is necessary lo 
report the winner's social security number or, the tax form.

Form 1099 MISC must be submitted along wilh Form 1096, which is a form 
itemizing all of the 1099s submitted by each licensee to the IRS. Both 
forms must be submitted within a certain period each tax year. Contact the 
local IRS office listed in your area to order forms and to get the filing dates.

A broadcaster is entitled lo deduct from its taxable income the amount of 
money spent in conducting a station-sponsored contest, such as Ihe 
money spent to purchase prizes. I.R.C. §162. So long as such expenses are 
"ordinary" and "necessary" costs incurred in the course of business, the 
IRS fixes no dohar limit on deductibility

Broadcasting The Contestant’s Voice
Before beginning lo record a telephone conversation for future broadcast, 
or prior to broadcasting such a conversation live, the licensee must inform 
arty parly lo the conversation of the intention to broadcast the call. 47 
C.F.R., §73.1206 (1988). The FCC allows an exception where such a party is 
aware or may be presumed to be aware, from the circumstances of the 
conversation, that it is likely tu be broadcast.
Awareness is presumed only when the other party originates the call and it 
is obvious that the call is in response to a program which customarily 
broadcasts the telephone conversations. Broadcast of Telephone 
Conversations, 23 F.C.C. 2d 1,19 R.R. 2d 1504 (1970). The purpose of the 
rule is lo give the answering party an opportunity, while not on the air, to 
refuse permission fo have the conversation broadcast by simply not 
participating in the conversation. Initiating a live broadcast with the 
intention of seeking the other party's "permission" for the broadcast once 
the person answers the phone or at some point during the conversation 
violates 47 C.F.R. §73.1206 (1988).
It is important to remember the requirements of 47 C.F.R. §/3.1206 (1988) 
when planning a promotion in which contestants are selected at random 
from the telephone directory and calied at home as part of the contest. The 
contestant must be informed of the station’s intention to a., the 
conversation "live" or record the conversation for future broadcasting, 
before the live broadcast or tape recording is initiated. Ir the licensee 
broadcasts the contestant answering the phone with a "hello" he or she 
has failed to comply with the rule. Even if a contestant voluntarily submits 
a postcard with his or her phone number on it in order to participate in a 
"Calling for Cash" contest, the broadcaster still must "inform" the 
contestant before recording the conversation.
If, for future promotions, the broadcaster wishes to use a taoerecording of 
the winner accepting the prize as part of a station promotion, he or she 
should obtain a release. The release will serve as written permission to use 
the tape for commercial purposes and protect the station from future 
claims related to the use of the tape. (Sample releases may be found in the 
NAB publication "Getting What You Bargained For," available through 
NAB Services.)

Logging Requirements
As part of the FCC's radio and television deregulation decisions, broadcast 
stations are no longer required to maintain program logs, which formerly 
had contained entries for contest promotional announcements for both 
licensee-conducted contests and the contests of advertisers. However, the 
elimination of these logging requirements should not preclude the prudent 
broadcaster from maintaining appropriate records of siation contests and


