ALASKA LEGISLATURE COMMITTEE FILES 1991-1992 8672
7450 SENATE TDDICIARY O



DOCUME® /*CASE

U.S. and Alaska

V.

Exxon
(Federal
Alaska)

Court

Consent Decree

U.S.
V.
Alaska
(Federal
Court
Alaska)

Memorandum
of Agreement
(MOA)

LEGAL BASIS

Federal Clean
Water Act (CWA)
33 USC 1321(F)

CWA regulations
43 CFR 11.92
and 11.93

40 CFR
300.600-
300.615

EXXON VALDEZ OIL SPILL SETTLEMENT

TYPES OF DAMAGES

Past and future
cleanups, response
and assessment
(state and federal)

Damage to state
and federal
natural
resources

1) State cleanup,
response and
litigation costs
through 12/31/90

2) Federal cleanup,
response costs
through 12/31/790

3) Federal and state
cleanup costs
after 12/31/90

4) Restoration,
rehabilitation,
acquisition

AMOUNT PAID

$900 million
less Exxon"s
cleanup cost
from 1/1/91

to final
approval of
consent decree

This 1is joint
recovery for
U.S. and
Alaska

Out of the $900
million:

1)Up to $72
million

2) Up to $62
million

3) No stated
limit

(May effective —

ly be limited

to $150 million

4) Remainder

of settle —
ment

Page 1

TO WHOM PAID

Federal and
state
trustees
jointly

(As irected
by state and
federal
Attorneys
General)

1) State
government

2) Federal
government

3) State or
federal
government

4) Trustees:
3 state
3 federal

RESTRICTIONS ON USE

CWA requires use for
restoring, rehabili—
tating or acquiring
equivalent of damaged
natural resources

1) None

2) None

3) None

4) Restoration,
rehabilitation,
acquisition of
natural resources

WHO DECIDES HOW USED

Trustees 1in
accordance with
MOA

1) State Legislature

2) Federal Government

3) State Legislature
and Federal
Government

4) Unanimous
agreement of
trustees

Failing that,
federal judge



Alaska

V.
Exxon
(State
Superior t
Court)

89-06852",

U.sS.

V.
Exxon
(Federal
Court Alaska)

Criminal
Case

State law
(Statutory
and Common
Law)

Federal law

Cleanup, response,

assessment, damage

to natural resources,
lost state revenue
(taxes), litigation
costs, prejudgment
interest

1) Fine

2) Restitution

=y
(No settlement
proposal)

1) $50 million

2) $50 million

Page 2

To state
government

1) U.S. Government

2) State Government

None

1) None

2) Only for
restoration
projects
related to
spill

State Legislature

1) Federal Government

2) State Legislature



anders Resource Associates, Inc.

1661 Rockridge Drive
Anchorage, AK 99516
(907) 345-0203

March 21, 1991

Senator Rick Halford
P.O. Box V

Juneau, AK 998811

Dear Senator Halford:

| am most strong v nnnn™Mrt tnon o f o the conditions of
the Federal/State xxon Valdez Spill Settlement Agreement,

I.e. the provision to not release the scientific Studies
regardlng the spill.-

The spill studies contain extremely valuable data which
MUST be available  to th public. Some” of the data in these
studies may be critical in formulating a best response to
the inevitable future events in similar environments. Most
of the studies were undertaken on the basis of precisely
such ratlonale

Further, it should be noted that most of the studies were
funded or support ed by the federal government and as such
would be subA ect to di sclosure through the Freedom of
Information Act. Others were conducted under NSF and Prlvate
grants which contracturally REQUIRE the publication o
results. Finally, in he event of a lawsuit the "Discovery"
process should effect|vely unmask these studies.

Rather than supre53|ng these studies, the State would
better serve Hae worldwide scientific community in
Ponsor|n% |ssem|nat|on of data gained through these
udies. Hap % the U.S. Forest Service has opened an
cf oce for sauc purpose and at least one of NOAA's experts
is already describing study results on the Lecture Circuit,
Whereas the studi&s involved would be of great value to
the scientific community: were conducted with public
funding: and would, in any case eventually become public
through vartous means; hat that portion of the
settlement must be be d Ieted Any action you might be able
to take towards this end would be appreciated.

Respect fully.

Dr. Robert 3. Sanders
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Dear Member of The Alaska Legislator:

On March 15, 199, | et with Governor Welter Hickel and Special Assistart James Rockwell to
discuss public concems regarding the EXXON Valdez QI Sl

M. Rockwell said he spoke with the underwater strvey company contracted by EXXON to
asess vessel damage. He gained informetion which suggested that the EXXCN Valdez struck
Beioh Reef twice. ff this is true, the pubdlic wes misinformed by the initid report released by
EXXON's underweter construction conpany,.

Based on their report the following artidle appeared bn Page AG of the March 27, 1969
Anchorage Times,  The Starboard sicke of the EXXON Valdez collided with a pinnacle rock
followirg this the tanker turmed westward while licing towerd the South. Aftenvards it struck the
second pinnacle, at maship. Both strikes occurred approximetely 2 miles apart. The Presicent
of the EXXON Corporation said the tankers speed wes unknoan a this time. (This is another
Inconsistent fact).

Page A10 of the March 27, 1989 Anchorage Daily News, Spil Archives Reference said this
oollision occurred at 1150 pm and the vessels speed wes estimeted a 8 knots. The inpact
ruptured three holes inthe starboard sice causing the tanker to tum to the west. Inertia kept it
moving inthe southerty direction of the first Pinnacle.  This forced the vessel to travel more than
a mle from the snipping [ane and ground on the second pinnadle of Bleigh Reef & 1203 am
on March 24, 1989,



National Transportation Safety Board hearings on My 16-19,1989 icertifiedl the following. From
the Archives of the Anchorage Daily News My 17, 1989, page A10 incluckd the followirg
comments from the My 15P5 NTSP hearing

The EXXON Valdez left the shipping lanes to allegedy possibly avoid impact with ice bergs. The
tanker headed west 200° & 12 knots with speed increasing to 15 knots.  The course wes
changed to 180° andl the tanker was placed on auito pilct. Aftervarcs the Captain Ieft the bricke.
A 1157 pm March 23, 1989 Constat calls from New Jersey EXXON Valdez began and
continued for 33 minutes. Captain Hazelwoodl didl not report the newheading to the Coast Guard
raclio operator. After the colision, the vessel's main engine was shut down at approxinately 145
am, accordling to engine log

The impact was icentified by Gregory Cousins inthe Nationl Transportation Safety Board hearing
room in s testimony My 17, 1989, Deck wetch observed the following: The Busty Isiand red
light wes viewed from the dangerous waters of Tatitiuk Namows. The st strike wes locateg
approximetely 4000 yos, northerly from Beigh Reef. The Loran location & 7960X 14337-
7960Y32162. The Loran location was documented by a witness to the grounding in Tatitilk
Narrows (Bud Hall) commercial fishermen

From the evicence shown, we believe the grounding of the EXXCON Valdez to be deliberate and
Intetiondl,

What is the tnuth?

Sincerely,

RHCE R ——
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Now, Save PrinceWrlli1am Sound

Exxon®s $1 billion settlement of state and Fed —

eral claims stemming from the calamitous Exxon
Valdez oil spill is clearly preferable to a long and
chancy trial that might have yielded a smaller
penally. But the real testwill be whether the money
is spent wisely.

The six Federal and state agencies controlling
the funds will inevitably lodge competing claims.
These claims must not be allowed to shortchange
the main victim of one of the worst environmental
disasters in American history: Price William
Sound.

Under the settlement, Exxon and a shipping
subsidiary will plead guilty to four Federal criminal
charges, pay an immediate criminal fine of $100
million and an additional $900 million over 10 years

to settle civil claims brought by the Federal Gov —

ernment and the state of Alaska.
The agreement wisely includes a "reopener””

clause, obligating Exxon to pay an extra $100 mil —

lion ifdamages turn out to be greater than presently

anticipated. And while the settlement relieves Exx —

on of Federal and state liabilities, the company still
faces 300 smaller suits brought by fishermen, food
processors and other individuals and businesses.

The settlement isn"t perfect. The Justice De —

partment might also have pressured Exxon to fork
over the entire $1 billion immediately. True, Exxon
has already paid a stiff price for its carelessness —
$2 billion so far in cleanup costs. It's also true, as
Justice argues, that the additional $1 billion can™t be

spent right away. But that3 disingenuous. A one—
time payment would begin earning interest imme —

diately; the same amount spread over 10 years will
lose value through inflation.
A further question iswhy Justice chose not to

sue Alyeska, the pipeline consortium composed of

Exxon and other companies with drilling interests

on the North Slope. Alyeska, which had piously

assured the public that it could handle any emer —
gency, thoroughly bungled the Valdez spill. One

theory isthat the Justice Department feared that

Alyeska would countersue the Coast Guard, which

also performed miserably. As one Congressman put

it "For Alyeska and the Coast Guard, this agree—
ment may be more shield than sword."

The agreement isunlikely to be changed, so the
task now is to make sure itdoes the most good. Six
different agencies -- three Federal, three Alaskan
— will collaborate in administering the funds. The
agreement calls vaguely for the “festoration, reha—
bilitation or replacement of natural resources™ or
the acquisition of "equivalent resources.”” Those
words could mean almost anything, from cleaning
beaches to land acquisition for wildlife refuges to
building recreational parks to encourage tourism.

There will be many good ideas and hard
choices. But the first beneficiary of the money
should be the sound itself. Eleven million gallons of
oil did not, as some feared, turn Prince William into
a dead sea. The beaches are now much cleaner and
there have been predictions, challenged by some
environmentalists, that salmon runs will reach
record proportions this year.

But coastal wetlands have suffered grievously,
as have colonies of sea birds and the bald eagles,
shellfish and other species vital to the food chain
and the local economy. Despite the sound”s hardy
resilience, there"s no guarantee that the ecosystem
will recover on its own. Exxon devastated that
ecosystem; Exxon®"s money ought to be targeted
first and foremost at speeding iIts renewal .
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Exxon Settles Spill

For $1.,1

$100 M illion

By Michael Weiaskopf

WtitwftM FW Still Wrxrr

Exxon Corp. agreed early today
to acknowledge criminal responsi-
bility and. pay a $100 million fine as
part of a $1.1 billion agreement
with the federal and Alaskan gov-
ernments to settle civil and criminal
charges stemming from the nation’s
worst oil tanker spill, according to
informed sources.

The settlement, by far the larg-
est for environmental damage In
the United States, apparently dealt
with one of five federal criminal
charges filed against the company
and “its shipping subsidiary, the
sources said. Exxon faced two fel-
ony and three misdemeanor
charges related to the spill.

Trial on the criminal charges was
to begin April 10 in U.S. District
Court in Anchorage.

Half of the criminal fine and most
of the $1 billion in civil damages to
be paid over 10 years would be used
to restore the fragile Alaskan
shoreline after the ecological havoc
caused when the tanker Exxon Val-
dez ran aground on a marked reef
March 24, 1989. Nearly 11 million
ga_llons of crude oil gushed into

rince William Sound, eventually
spreading for miles. .

Under the settlement signed
here, Exxon is obligated to pay an-
other $100 million 1f significant en-
vironmental problems can be traced

to the spill after the 10-year pry*

ment period. _
Negotiators reached basic terms

ofthe settlement days ago, but U.S.
District Court Judge Stanley Spor*
km barred final agreement until he
heard arguments here Monday by
five native Alaskan villages seeking
to protect their rights to pursue
damages separate from the govern-
ment agreement.

Billion

in Prid for Criminal Fine

Yesterday, Sporkin lifted his ban
after warnlnq government lawyers
not to trample on the villagers
gal rights. .
~ The settlement was m&med Bhort-
Iy after midnight at the Justice De-
partment, and details of the agree-
ment are expected to be released at
a news conference here today.
Spokesmen fc the Justice Depart-
ment and Exxon declined to com-
ment. .

Walter J. Hickel (I), who took
office as Alaska's governor last De-
cember and has been representln_g
the state in negotiations here, sai
the settlement terms are “in the
best inter,m3ts" of Alaskans.

But environmentalists and some
Alaskans criticized the agreement
for failing to provide enough money
and specifically target its use for
environmental” restoration. Actual
distribution of Exxon's payment
would be decided by a hoard of
trustees that is to include repre-
sentatives of the federal and state
governments.

“The won? is that the state of
Alaska is going to stretch the de-
finition of restoration and spend the
money for marinas and roads,” said
Doug Wolf, counsel for AJaskan is-
sues at the National Wildlife Fed-
eration.

Michael Hausfeld, an attorney
who represented the native Alaskan
villages in the hearing before Spor-
kin, said the two governments
should have held out for an “open-
ended" settlement in which Exxon
agreed to pay whatever is neces-
sary to restore ecological damage
related to the spill. N

Exxon has spent $2 billion on the
cleanup, leaving shorelines almost
free of oil. The nure Alaskan fishing
industry, badly dislocated by the
spllll, gradually is returning to nor-
mal.

le-

«

But authorities have bar.ey
begun to calculate damage to wild-
life'as scientific studies continue to
find new evidence of long-term
damage to certain varieties of sea
birds, salmon, trout and other ma-
rine life. o

According to confidential docu-
ments, federal scientiats have con-
cluded that some colonies of diving
birds have suffered “total failure” to
reproduce as result of the spill,
while some species of marine life
were so affected that theY “may not
r%spond" to revival efforts for dec-
ades.

‘Known as the greatest man-made
wildlife disaster in the nation’s his-
tory, the spill resulted in the deaths
of more than 36,000 waterfowl, at
least 1,016 sea otters and 144 M d
eagles along with many other an-
imals, o

A federal grand jury in Anchor-
age indicted Exxon and its subsid-
iary, Exxon Shipping Co., a year ago
after the corporation rejected a plea
bar?aln proposed by the Justice De-
partment. The two felony counts
accused Exxon of failing to man its
ships with a competent captain and
physically and ‘mentally capable
Ccrew members.

Joseph J. Hazelwood, the Exxon
Valdez captain who witnesses said
was drinking ashore before the ear-
ly morning grounding, left the
ship's bndge shortly before it hit
the reefand left in command a third
mate who lacked Coast Guard cer-
(itication. _

Hazelwood was acquitted last
March on state charges of criminal

mischief, . reckless endangerment
and piloting a vessel while intoxi-
cated. He was convicted of negli-
?ent discharge of oil and sentenced
0 perform 1000 hours of commu-
mtr service and pay $50,000 in par-
tial restitution for spill damage.

Under terms of the agreement,
Exxon is to pay $190 million, in-
cluding the fine, immediately. Of
the first installment, $40 million is
slated for continued evaluation of
environmental damage and planning
for restoration.

And, $150 million to be released
by October is intended to be used to
return Prince William Sound to its
prisune State before (he spill.

Exxon also a%ree to an $100
million in fiscal 1993 and $660 mil-
lion over the next eight years. It
was not immediately known if that
is earmarked for a specific purpose.
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Although the agreement free*
Exxon of further obligations to the
state and federal governments, the
company faces more than 300 law-
suits by Alaskan residents and busi-
ness executives, claiming large
losses caused by the spill. _

The Alaskan villages that filed
suit here said they feared that the
government was barterlnP away
their right to pursue spill-related
claims later.

But Sporkin assured lawyers for
the villages that “the government, |
think, understands that the_%/ cannot
play fast and loose with your
rights.” If the settlement later com-
ﬁromlses those rights, he said, “Hell

ath no fury~ like a judge
scorned.... It's not fair, it's not
right and it’s not American."
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$ 1 .1 B illion S ettle

s S aid to In ¢ lu d

Payments W

ould EndBig Claim s in

m enthyE xxon

e C rim in a lF in e

Valdez S pill

By KEITH SCHNEIDER
Sptriol 13n* Hrw Yort Tim tl

WASHINGTON, March 12 - The
Exxon Corporation Is prepared to pay
b S100 million criminal penalty as part
of a $1.1 billion payment over the next
10 years to settle civil and criminal
casts arising from North America’'s
largest oil spill, Alaskan and Federal
authorities said today.

Federal and state officials have
agreed to the arrangement. Although a
Federal District Court Judge at first
seemed to raise another hurdle today
when he said he would review the set-
tlement to insure that the rights cf 5.000
Alaskan villagers were protected, a
state official said early this evening
that the final obstacles to a settlement

appeared tohave been overcome.
Effects Would be Studied

Under the agreement.
Exxon would pay $100 million immedi-

proposed

settle criminal charges

ately to
brought by the Department of Justice.
That would be one of the largest, If not
the largest, criminal fine ever paid for
pollution. A trial on the charges had J
been scheduled for April 10 in District j
Court in Alaska.

The villagers had filed suit lastweek,1
asserting that they had been locked out
of negotiations thel
State of Alaska and the Federal Gov-1
emment. The said they i
feared that a settlement would prevent |
them from recovering financial dam- 1
ages caused by the Exxon Valdez oil j
spill on March 24,1989.

The proposed settlement, which has :

between Exxon,

villagers

been under negotiations for months,
would notend Exxon's legal troubles in
Alaska. At last count,
suits were pending against the compa-
ny. But 'he settlement would end the
major suits, brought by the State of
Alaska and tha United Suits.

In addition, the company would pny
$90 miillion this year into a fund admin-
istered by three Federal agencies and
three state agencies. The money would
be used for scientific studies of the

330 separate

Prince William Sound region, which
suffered great damBge, and for
projects to continue scrubbing the

shoreline of oil left when nearly 11 mil- f
lion gallons spilled from the hull of the

after the tanker ran
The tanker's i

Valdez
aground in th*r sound.
skipper, Cap*. Joseph J.
was convicted in April 1990 of ths rela-,
lively minor charge of negligently dis-'
charging oil but acquitted ol piloting
drunk and other

Exxon

Hazelwood, |

ihe vessle while
charges.

The agreement also called for pay-
ments into the fund of S150 million In
September 1992. $100 million In Sep-
tember 1993, and $70 million annually
from 1994 until 2001. The proposed set-
tlement also calls for Exxon to contrib-
ute $100 million more to the fund If
additional damage from the oil spill is
discovered.

Economists noted that Exxon would
be able to claim tax deductions for

every payment except for the $100 mil-

jlion criminal penalty, to be paid this

year.

The agreement affect
some 300 other lawsuits filed by envi-
fishermen and Aleuts

would not

ronmentalists,
asking Exxon topay fordamages these
groups say they suffered after the spill.

The proposed settlemenl was ap-
plauded by Gov. Waller J. Hickel of
Alaska but strongly criticized by envi-
ronmenial groups and some state offi-
cials who said, essentially, that Exxon
would be paying too cheap a price in
settling the case.

Bottom of the Pockeu?

‘It seems like a good deal for Exx-

on," said Eric Jorgenson, a lawyer for
the Sierra Club Legal Defense Fund in

Juneau, which has a separate cult

pending against tha company in tha af-

termath ol the spllL

But Governor Hickel said: “Il am
very happy with the settlment. It al-
jofsus£E get to the bottom of Exxon's

Lance Lamberton, a spokesman for
Exxon InIrving Tex., declined today to
say whether Exxon would sign the
agreement and said the company
would make no comment about the
situation for the time being.

"If and when things break and we
have come together for a proposal to be
figned, there will be extensive notifica-
tion," said Mr. Lambertoa

The settlement contm’:ts prowsmE

Hta e pub f%ntl
stu Ies conducm after the spill
Department ot the |nterior, t e nV|-

ronmental Protection Agency and
other Federal agencies. But studles
tEO nsored bSy the State of Alaéka and

e United States Coast Guard are to
remamdprlvate ending the outcome of
coyrt cases brought against the sute
and the Coas: Guard

"Keeplng the data secret Is a maJ
it g, ol
vail |
F?ease E}] RU |mC palépOT I
pub cinformatio

AIthou% t}he terms would make the
settlement t n(]ostex ensive ever for
damages cause environmental
dlsaster the pec; Is certain to raise a
stir 1n Alaska a nd in Washington. Tpe
negotiators will o ent e pactio public
comment for 30 days after it is signed.
Officials with the Sute and two Fed-
eral agencles said the pact could be al-

—0-.

tered ds a result.

|sts who have studied the
spﬁ e sute ang Fed aFgovern-
ments sal today that th e $ hillion
sett ement re[o ents on y a portlon of
the actual value (i rga éo |s .
eries, water, wild |e a
economists said the Ex on Vald

?lterwnl have cau

il
ion mdamagesfsrom t?ebt on }0ﬁ5

me

n* Nn York Tu»r.
The spill near Valdez fouled
much oi the Gulf of Alaslca-

To some, an offer
toend the Exxon
Valdez affair is

too low.

spill before midnight on March 24,1989,
through 1994.

(W £c/
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Several im e oifidalf who asked not
10 be identified today uld they had
hopeg that Exxon would be required to
pay gl billion In a one-time payment
that could generate permanent Income
through annual interest payments.
Thus, the annual payments, spread out
over 10 years, are much less valuable
to the aute's efforts to clean up end
study the effects of the spill.

Senator Frank Murkowskl, a Repub*
llcan from Alaska, uld today that
Alaska was fortunate to have gained a
aettlement The alternative was years

of litigation that would have* cost
Alaska millions of dollars In legal fees
without any assurances of success.

“1 think this agreement, if It Is re-:
solved, Is going to have to stand the
light of day by the Legislature, the Gov-,
error and Exxon shareholders,” uld
Senator Murkowski. "The alternative
U litigation. | certainly am inclined to
think a bird in the hand Is worth two In
the bush. The cost of litigation would be
very substantial.”

The settlementalso calls for an advi-
sory group made up of members of the
public to helpoversee how money from
the settlement is spent The Depart-
ment of Justice scheduled a news con-
ference for Wednesday to explain
provisions in the settlement.

The last obstacles to the settlement
were crossed this afternoon when
Judge Stanley Sporkin lilted an order
here that prevented the pact from
being signed, end a District Judge from
Alaska. H. Russell Holland, approved
the agreement. Judge Holland was to
have presided over the criminal tnal
next month.

Last week. Judge Sporkin blocked
the settlement from being signed until
the state and Federal Government as-
sured more thin 5,000 Alaskan native
villagers that their right to gain finan-
cialdamages from Exxon would not be
harmed by thepact

Today, Judge Sporkin said he was
satisfied that the rights of the native
villagers to fully prosecute their suits
had not been harmed by any settle-
ment between Exxon, Alaska and the
Federal Government and lifted his in-
junction. But in an order he signed this
afternoon, Judge Sporkin said he would
review the settlement after it is signed
to make sure the rights of the villages
are ensured.

“The court shall retain jurisdiction
over this matter to ensure that the de-
fendants* representations are carried
out so the plaintiffs' rights are protect-
ed.” Judge Sporkin wrote In the order.
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G uilty Plea Expected

By ALLAN R.GOLD

The F.xxon Corporation will plead
guilty to a criminal charge in Federal
District Court in Newark today and

will pay h 55 million penally as part of
a deal to settle litigation over a 567,000-
14 months ago in New
a government official

gallon oil spill
York Harbnr,
said yesterday.

Of the $5 million penalty, 51.8 million
will go to New York Slate, and the rest
will go to New Jersey o tho Federal
government, said the official, who
spoke on condition of anonymity. Hie

criminal charge, under the Clean
Water Act, involves negligence in the
iraining of personnel at Exxon's Bay-
way refinery in Linden. N.J., the offi-
cial said.

In addition to the criminal penalty,

Exxon will pay 510 million to Now York
State, New Jersey, New York City and
Elizabeth, N.J., to settle civil litigation
over damage to natural resources.
Some money will he paid Immediately
‘and the restover five years, ihe official
Isaid.
I Some delails of the settlement
emerged last week, and environmental
groups have crliicized the agreement
as too easy on Exxon. Yesterday, Rep-
resentative Susan Molinarj. Republi-
Staicn Island, urged the Federal
and others involved in the
to reject the $15 million package.

Second F.xxon Plea

officials are scheduled to
Judge Nicholas H. Poli-

to enter ihe plea. Slate and
officials have scheduled a
[news conference for this morning in

Newark todiscuss the agreement.

The action expected today would rep-
resent Exxon's second plea
and penally this month. Last week, lhe
,company agreed lu plead guilty lo four
Federalcriminal counts and pay a $100
million penalty to settle charges aris-
ing from the F.xxon Valdez oil spill in

criminal

in Exxon S pill

Alaska in 11)89. Total payments in that!use $5 million to buy environmentally

case could reach $11 billion.

A spokesman at Exxon's Bayway
refinery. Douglas 0. Walt, said it would
be inappropriate for the company to
comment un pending legal activity. But
Mr. Walt said Exxon regretted the Jan.
1.1990, spill and shared public concern
about Its impact. "W e took responsibil-
ity for the spin and we worked hard to
minlmzed any damage," he said.
“We've learned from the accident and
look forward to continuing our
proved operation In a safe, reliable and
environmentally sound manner."

im-

Leaking Pipeline

Exxon had fought tc avoid criminal
indictments by state grand juries in
New York and New Jersey. A Federal
grand jury in Newark Investigated the
spill, and New York City and Elizabeth
also filed civil suits against Exxon.

Tho accident leaking un-
derwater pipeline connected
Exxon plants
N.J. Heating oil spilled into the Arthur
Kill, anarrow waterway that separates
Now Jersey and Staicn Island.

The spill coated miles of New Jersey
and New York shorelines, including
Staten Island marshlands that have be-
come home to a revived wildlife popu-
the heavily industrialized
area. Hundreds of birds were killed
the spill and the breeding of wading
|birds was disrupted.

I Concern

involved a
dial
in Linden and Bayonne,

lation in

in

about the marshlands

sensitive land in the Arthur Kill area
and the rest of Ils share for managing
It could nit be
determined hnw New Jersey planned
tospend its money.

Under the settlement,
also be required to improve its oil-han-
dling operations.

wetlands in ihe area.

Exxon would

New York City’s Comptroller, Eliza-
beth Holtzman, one of the officials who
approved Hie
comment on details of the agreement.
But she criticized the Federal and stale

settlement, would not

governments for their negoiiK-ms
with Exxon. "I am troubled ihr:

eral regulations discourage full

ment of environmental damagr

urban areas," she said.

Officer Sentenced in Theft

March 19 (AP) -
was

A
sen-

ROCHESTER,
former police investigator
tenced to six months in prison today for
stealing more than $79,000
funds to play state lottery games. The
defendant, Robert Kilpatrick,
court that lie had stolen the money to
support gambling habit, had
planned to replace it with his winnings.
Mr. Kilpatrick. SO years old, pleaded
guilty to charges that he stole $63,000
that was being held as evidence in the
Rochester police properly clerk’s of;
fice, as well as money that he collected
during investigaiion’s. The Ilhefts

in official
said in

a and

oc-

‘played a big role in determining where lcurred in 1989 and 1990.

Ithc $10 miillion

Ispent. A small amount will

settlement would be ;

New York City and Elizabeth to com -'

pensate for
spill, according to the government offi-
the settlement.

receive some

their rss|x>nsc to the oil

cial who described
IElizabeth also
|[money for enhancing its marina area.

will

I Of the rest of the money. 64 percent
Iwill go to New York and ihe rest to New
lJersey, die official said. New York will

be paid to im
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Value of Intangible Losses From Exxon Va

1) iluhii I am osier
WeKim*:ui He.l Mill W hirr

Confidential government Mudie.i
have Cjliiiijli-il {In- "social cost" ol
(lie Exxon Vaidili oil spill at S3 bil-
lion, ucarlv_three times die SI.I
tnjtion that Exxon lus agreed to pay
to smile iiimiii.il and Civil charges
arising from Ihe accident. .

mite  conlroverhiil  economic
studies, conducted lor die slate ol
Alaska and the federal government,
are an attempt to assign a dollar
value to intangible losses said to
have been suffered by the Ametican
public as a result of damage to wild-
lile and natural habitat. Economists
polled households nationwide to
arrive at the estimate, which would
have figuied ﬂrommently in
Exxon’s trial had the case nor been
sdttled out of court.

;There is no guarantee that a
jifilge ami r‘ury would have accepted
tllo S3 hillion estimate, which was
Provided to The Washington Post
by hue of the economists involved in
the studies. Federal officials de-
fused the settlement as a land-
nijk penally that avoids a costly
a0i] uncertain trial while providing
immediate cash for cleanup and res-
[tJrtVioil,

*jAut critics noted that several rc-
cent rom | decisions have upheld
the validity of social cost studies for
valuing  environmental  catastro-
ﬁhes, suggestm? that Exxon may
ave. ?otten off too lightly. "The
ftgleial government has a |dumarK
responsibility to the citizens to loo
odt for lliese resources, to provide
amarket signal that if you do dam-
age, this is what it's going to cost
you," said an economist familiar
with the studies.

"~tu affirming the method two
yeyrs ago. a three-judge federal
appeals court panel ruled that al-
though “the extent of damage to
natural resources from releases of
oil om| hazardous substances varies
fdatly ... it is in the mission of
Ei(lle,g.il law| to assess the public

Exxon declined to comment on

studies

William K. Reilly, administrator
of the Environmental Protection
A%ency, said in an interview that
while such studies "have their place

..., they're new. there's not a lot
of litlgatioA, and comIs haven't
awarded anythln% on the basis of
Imw much Somebody says they're
willing to pay lo save a river otter."

State and federal officials, citing
unresolved claims hum thud par-
lies such u3 fishermen and Native
Alaskans, have refused to make miy
information from damage studies
available to the public. "We won't
do so unless we PUt a commitment
from the Elamtn‘s that tney won't
sue us with the information," said a
spokesman for Alaska Gov. Walter
3. llickel (.

If nothing else, the debate over
the economic studies illustrates the
difficulty of assessing damage o
natural " resources from accidents

such as the Exxon Valdez .pill, the
nation's worst. Some values, such
as cleanup costs and measurable
financial damage to tourism and
commercial fishing, me relatively
easy to calculate. llut the iliicsiion
ol intangible losses has proved
harder to lexolve,

What, fur example athe price ol
n dead sea otter or sea bird, both ol
which society presumabI% holds
dear even (hou%h they have no
commercial value’

In the past, the federal govern-
ment has assigned market values lo
dead wildlife, such as $15 for a fut
seal or $35.74 for a Canada goose.
But the appeals court decision
found that such methods did nol
adequately compensate the public.
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Value of Intangible Losses From Exxon Valdez Spill Pul at S3 Billion;

By -John Lancaster

Ton  jtadl Witter

Confidential government studies
.uve estimated the "social cost" of
the Exxon Valdez oil spill at $3 bit-
'iori, nearly three times the $1.1
hillion that Exxon has agreed to pay
in kettle criminal and civil charges
arising from the accident. )

*The  controversial  economic
studies, conducted for the state of
Alaska and the federal government,
ate an attempt to assign a dollar
value to intangible losses said to
nave been suffered by the American
AQlic as aresult of damage to wild-
life and natural habitat. Economists
polled households nationwide to
Irnve at the estimate, which would

have  Ggored ﬁrominently in
Exxon’s trial had the case not been
settled out of court.

"There is no guarantee that a
.uUge and ﬁury would have accepted
life"$3 biflion estimate, which was
Br_owded to The Washington Post
bjone of the economists involved in
ihe studies. Federal oifiaals de-
fected the settlement as a land-
mark penalty that avoids a costly
and uncertain trial while providing
remediate cash for cleanup and res-
y'mtion.

;611 critics noted that several re-
cent court decisions have upheld
the! wsiidily of social cost studies for
viliwv  environmental ~ catastro-
Bhes. tuggesun? that Exxon may

aye gatten olf too lightly. “The
gjderal government has a |du0|arE(/
responsibility to the citizens to loo
nut for these resources, to provide

i itarket signal that ii you do dam-
rg .. this is what it's going to cost

VAi- * oiH :m .vrtnntrtisl familiar

., ».they're new, there's not a lot
of litigation, and courts haven't
awarded anythlng on the basis of
how much Somebody says they're
W||||n% lo pay to save a river ctter."

State and federal officials, citing
unresolved claims from third par-
ties such as Gshermen and Native
Alaskans, have refused to make any
i.formation from dqmage studies
available to the public. "We won't
do S0 unless we ?et a commitment
from the Elamnfs that they won't
sue us with the information* said a
spokesman for Alaska Gov. Walter
J. Hickel (1).

If nothing else, the debate over
the economic studies illustrates the
difficulty of assessing damage to
natural “resources from accidents

—ch as the Exxon e/, spill, the
nation's worst. Son  Hues, such
as cleanup costs anu measurable
financial ,dam,ag,e to tourism and
commercial fishing, are relatively
gasy to calculate. But the question
of “intangible losses has proved
harder to resolve. ,

What, for example, is the price of
adead sea otter or sea bird, hoth of
which  society presumable]/ holds
dear even thou%h they have no
commercial value’

Li the past, the federal govern-
ment has assigned market values to
dead wildlife, such as $15 for a fur
seal or $35.74 for a Canada goose.
But the appeals court decision
found that such methods did not
adequately compensate the public.

and ordered federal agencies to
Pwe more weight to_intangible
0sses n figuring the bill lor envi-
rci,mental catastrophes. .

Norman Meade, chief economist
of the damage assessment branch
for the National Oceanic and Atmo-
spheric Administration, declined to
comment on the substance of the
economic studies and said he feels
“fine about the settlement."

But he also defended the meth-
odology of so-called contingent val-
ue studies, descrlbln% them as “the
only way to get at these kinds of
values.* He added, "When these (re-
sources) are interfered with, there
is a social cast, the public has lost
some general welfare, and that's
what we're trying to estimate*

In evaluating the losses, econo-
mists hired bg the state ot Alaska
developed elaborate surveys aimed
at calculating the public's “W||I|ng1-
ness to pay* for a clean Pnnce Wil-
liam Sound. Beginning in 1981), the
economists met with "focus ?r_oups*
in Seattle, San DIG%O and Baltimore
with the aim ot exploring "how peo-
ple think about the oil Sﬁnl and its
consequences® one of the survey-
0rs said. "You use these to find out
the language and assumptions peo-
ple use'so you can frame your ques-
tions accordingly."

_After pilot surveys in San Fran-
cisco. Toledo and rural Georgia—
They're sort of middle America,”
the economist explained— the con-
tractors surveyed 1,000 households

nationwide. Surveyors conducted
lace-to-face interviews in  which
they dlsplared photographs and oth-
er information ‘about the spill, then
asked respondents now much they
would be willing to pay to protect
Pr!ﬂce William “Sound ‘Troin” future
spills.

pPreliminary results from the sur-
vey. conducted in January and Feb-
ruary, showed a medum amount of
$30 for each househoi |. or—figur-
mgi there are 100 million house-
holds in the countrY_—$3 billion far
the American public as a whole,,
according to one of the economists!!
Althou%h the federal c};ovemme,nt'
had not progressed as far with its,
studies, a federal official said the $3!
billion figure was "in the ballpark*
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with the Court the attached Summary of Effects of the EXXON
VALDEZ Oil Spill on Natural Resources and Archaeological
Resources (the "Summary"”). The United States is lodging the
Summary to assist the Court in evaluating the proposed
Consent Decree lodged with the Court on March 13, 1991. The
Summary 1is based on scientific studies conducted by the
Departments of Agriculture and the Interior, the National
Oceanic and Atmospheric Administration, and the
Environmental Protection Agency to assess the injury to
natural resources resulting from the oil spill.

The Summary 1is being lodged in advance of a motion to
enter the proposed Consent Decree in order to give the Court
additional time to consider the nature of injury to natural
resources resulting from the oil spill.
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MARY OF EFFECTS OF THE ExTON
T RESOURCES AND ARCHAEOLO
March 199!

VALDEZ OIL SPILL
GICAL RESOURCES

INTRODUCTION

The T/V Exxon Valdez ran aground on Bligh Reef in Prince William Sound on the
night of March 23-24,1989, spilling approximately 11 million gallons of North Slope
crude oil, making this the Iargest oil spill in United States history. The oil spread
through Prince William Sound, the Gulf of Alaska, and lower Cook Inlet. More than
1,200 miles of coastline were oiled, including portions of the Chugach National Forest,
Alaska Maritime, Kodiak, and Alaska Peninsula/Becharof National Wildlife Refuges,
Kenai Fjords National Park, Katmai National Park and Preserve, and Aniakchak =
National Monument and Preserve. Oil from the T/V Exxon Vaidez impacted shorelines
nearly 600 miles from Bligh Reef.

The magnitude of efforts of the state and federal governments, the public, and Exxon to
contain and clean up the spill, rescue wildlife, and study the effects of the spill is
unprecedented. Among those efforts are the state/federal natural resource damage
assessment studies designed to measure injuries to natural resources including birds,
mammals, fish and other wildlife, and marine and terrestrial habitats. These studies are
intended to provide the information necessary for the Trustee agencies to manage and
restore injured resources appropriately and to provide necessary documentation to
enable the governments to ﬁresent a claim for damages to the responsible Pames_. This
summary briefly describes the area affected by the spill, the chronology of the spill, and
the process developed to implement and manage the injury assessment studies. It
focuses, however, on what has been learned over the past two years about the effects of
this oil spill on natural resources.

DESCRIPTION OF THE AREA AFFECTED BY THE SPILL

Prince William Sound lies near the top of the Gulf of Alaska (see map), an 850 mile arc
extending from the Aleutian Islands on the west to the islands of southeast Alaska. The
?ulf coast is remote, nigged, and scenic. Its maritime climate nourishes a lush, green
andscape in the summer. The area is snow covered in the winter. Bears, whales, bald
eagles, puffins, seals, sea lions, and sea otters are among the abundant wildlife of the
area. Storms that cross the Gulf drop as much as 300 inches of rain and snow annually
in the high coastal mountains. Glaciers descend from permanent ice fields c_ameg
these coastal mountain ranges, contlnum% to carve intricate fjords and send icebergs
floating out to sea. These are the largest glaciers outside Antarctica and Greenland.

Prince William Sound is one of the largest relatively undeveloped marine ecosystems in
the United States. It has one of the continent’s Iar[qest tidal estuary systems. Prince
William Sound has rich commercial herring and salmon fisheries. The open water of
the Sound is about the size of Chesapeake Bay. Its many islands, bays, and fjords give it
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more than 2,000 miles of shoreline. Prince William Sound is surrounded by land, most
of which is part of Chugach National Forest.

To the southwest of Prince William Sound is the Kenai Peninsula, home of the Kenai
Fjords National Park, various units of the Alaska Maritime National Wildlife Refuge,
and, among others, the cities of Homer and Seward. Numerous seabird colonies are
located along the coast of the Kenai Peninsula, |nclud|n% those most frequently visited
by tourists in Alaska. Both Prince William Sound and the Kenai Peninsula are
accessible by air, boat, and on a limited basis, by automobile from nearby Anchorage,
Alaska's major population center. State ferries that run among the larger communities
and many charter boats make it easy for people to visit the heart of the Gulf coast. In
recent yean, there has been a steady increase in the number of wilderness seekers,
.ayakers, cruise ship passengers, and other tourists visiting the area.

The Kenai Peninsula points southwest to Shelikof Strait and Kodiak Island. Shelikof
Strait lies between Kodiak Island, on the south and the Alaska Peninsula on the north.
Shelikof Strait is the source of a v_erY productive commercial pollock fishery. The
Kodiak National Wildlife Refu?e is located on the Kodiak A_rchlpela_({o and Katmai
National Park and Preserve, Alaska Peninsula/Becharof National Wildlife Refuge, and
Aniakchak National Monument and Preserve are located along the coast of the Alaska
Peninsula. The Alaska Peninsula tapers, then scatters into the islands of the Aleutian

chain.

CHRONOLOGY OF THE EXXON VALDEZ OIL SPILL

For the first three days of the spill, the weather was calm and the slick lengthened and
widened amoeba-like "and generally stayed in the vicinity of the grounded tanker and off
the beaches. Even with these seemingly ideal circumstances for oil recovery, the amount
of oil in the water completely overwhelmed efforts to contain and recover the oil. A
major windstorm on March 27, 1989, pushed the oil in a southwesterly direction and
oiled beaches on Little Smith, Naked, and Knight Islands. The oil continued to spread,
contaminating islands, beaches, and bays in Prince William Sound. Four days into the
spill, oil bePan to enter the Gulf of Alaska. The leading edge of the slick reached the
Chiswell Islands off the coast of the Kenai Peninsula on April 2,1989, and the major
seabird nesting colonies on the Barren Islands on April 11,1989, nineteen days into the
spill. By May 18, 1989, oil had moved some 470 miles and hid fouled shorelines of
Prince William Sound, the Kenai Peninsula, the Kodiak Archipelago, and the Alaska
Peninsula.  Oil subse?uently reached shorelines on the Alaska Peninsula nearly 600

miles from Bligh Reef.

During 1989, the response to contain and cleanup the spill and rescue oiled wildlife
involved a massive effort. Skimmer ships were sent throughout the spill zone to vacuum
oil from the water surface. Booms were \ﬁlosmoned to keep oil from reaching important
commercial salmon hatcheries in Prince William Sound. A fleet of fishing vessels,
known as the "Mosquito Fleet," played an important role in protecting these hatcheries,
in corralling oil to assist the skimmer ships, and in capturing oiled wildlife and
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transporting these animals to rehabilitation centers. After oil contaminated shorelines, a
beach cleanup program was activated. Various local committees, with community and
government vrency participation, provided recommendations to the U.S. Coast Guard
about areas that should receive priority for cleanup. An army of workers cleaned
shorelines, using techniques ranging from cleaning rocks by hand to _hldgh pressure hot
water washing. Fertilizers, sometimes in a chemical base, were applied to some oiled
shoreline* to Increase the activity of oil-metaholizing bacteria, in an experimental
procedure known as bioremediation. When deteriorating weather brought an end to
cleanup work in the fall of 1989, a great amount of oil remained on the shorelines.
Although winter storms proved extremely effective in cleaning many beaches, spring
shoreline surveys indicated that much work remained to be done in 1990. Crews
oFeratlng trom hoats and helicopters cleaned oiled shorelines in Prince William Sound,
along the Kenai and Alaska Peninsulas, and on the Kodiak Archipelago. Manual pick
up of remaining oil was the principal method used during 1990, but bioremediation and
relocation of ofled herms to the active surf zone were also used in some areas.l
Another shoreline survey will be conducted during May 1991, to determine the need for

additional cleanup work.
INJURY ASSESSMENT PROCESS

The Exxon Valdez oil spill occurred just Pnor to the most biologically active season of
the year in southcentral Alaska. During the two month period after the spill, seaward
migrations of salmon fry, major migrations of birds, and the primary reproductive period
for most species of birds, mammals, fish, and marine invertebrate species took place.
The organisms involved In these critical periods of their life cycles encountered the most
concentrated, volatile, and Poten_tlall damag_lng forms of the _sP|IIed oil. As will be
discussed in this summary, the oil affected different species differently. Whereas, for
example, it directly killed large numbers of birds and sea otters that encountered oil on
the water surface, it did not prohibit in and out migration and spawning of large schools
of salmon and herring.

The state and federal Trustee aﬁenmes were forced to mobilize field studies rapidly with
little time for planning. Throug intensive efforts, studies were designed, administrative
processes were accelerated, and 58 field studies were carried out. Additionally, technical
services programs were organized to provide hydrocarbon analysis, histopathology, and
mary)mg support for the field studies. Initial decisions on the types and scope of studies
conducted were made by agency experts familiar with the resources and the N
environment Even with the rapid deployment of studies, however, some opportunities
to gather injury data were irretrievably lost during the early weeks of the spill.

A legal framework was subsequently established and studies were reviewed and modified
according to their likelinood to document resource injury. Expert peer reviewers were
retained and study plans used during 1989 underwent “scientific review for possible

1Exxon has represented that it haa paid over $2.0 billion to conduct cleanup
activities during 1989 and 1990.



modification in 19913, Some studies were discontinued or modified if they were unable
to further document resource injury, and some new studies v/ere initiated™ to fill
identified information needs. Status reports prepared in January 1990, were used to
%qmde the development of plans for the second year of studies, Thirty-nine studies and

ree technical services programs were continued in 1990. Scientific review was again
used to plan for the upcoming 1991 field season, during which 29 studies and two
technical services programs will be conducted. :

This summary of the effects of the Exxon Valdez oil spill on natural resources is
preliminary, as studies are still underway and available data are not fully analyzed and
Interpreted.  However, the injuries to natural resources that have been documented to
date arc summarized herein. This summary also addresses studies that were
discontinued. It should be noted that studies were discontinued for a variety of reasons,
such as the determination that field work had been completed, that there was no
practicable way to measure injury, or that no injury was documented. Even though some
studies failed to identify mgurY tind were discontinued, this does not necessarily mean
that the resources were not affected by the spill. Certain injuries (if present), such as
possible latent or sublethal effects on reproductive or other systems in animals, might
not become fully evident for a number of years after the spill. At present there is no
S|g1n|f|cant indication of long-term |nJur?/ to resources other than those specifically noted
below. Although studies indicate that there are continuing injuries to certain resources,
natural recovery may also have begun. As petroleum hydrocarbons are broken down in
the ecosystem, plant and animal communities begin to reestablish themselves. This
recolonization has already been observed in some of the more I|ghtly oiled areas. Ln the
more heavily oiled areas, this natural recovery process is expected to take longer. As
this natural recovery occurs, many of the birds and mammals that feed in these areas
are expected to begin recovering.

MARINE MAMMALS

FoIIowing the spill, studies of humpback whales, Stellers sea lions, sea otters, harbor
seals, and Killer whales were started. The humpback whale and Stellers sea lion studies
were discontinued following the 1990 field season. Humpback whale investigations were
limited to FhOtQ identification of whales, estimations of rqrroductive success, and
ﬁossmle relocations of whales. It was not possible to take tissue samples for petroleum
ydrocarbon analysis to document exposure. The study did not show direct oil spill
mortalities or rqrroductive failures.

The sea lion stud){ is being completed following the 1990 pup counts. Some tissue
samples were analyzed for petroleum hydrocarbon concentrations, and although there
was some indication of exposure to oil,"it was difficult to determine what populations
were affected because of the sea lions’ active seasonal movements. Because of an
ongoing pre-spill population decline and [prematur_e pup |n? of sea lions, it was not
possible to distinguish post- from pre-spill population effects clearly.

Studies of killer whales, based on observations only (because tissue sampling was no! an
4



option), have indicated that killer whales are missing from at least one and BOSSiblY two
pals in Prince William Sound. Injuries to harbor seals and sea otters have been clearly
Indicated and studies of these species are continuing.

Sea Otters: The population of sea otters in Prince William Sound before the spill was
estimated to have been as high as 10,000. The total sea otter population of the Gulf of
Alaska was estimated to be at least 20,000. Statewide, the sea otter population is
estimated at 150,000. Sea otters were particularly vulnerable to the spill. As the oil
moved through Prince William Sound and the Gulf of Alaska, it covered areas used by
large numbers of otters. When sea otters become contaminated by oil, their fur losses
its Insulating capabilities, leading to death from hypothermia. sca otters also died as a
result of ingestion of oil and perhaps inhalation of toxic aromatic compounds that
evaporated from the slick shortly after the spill. The effects of oil were documented by
surveys of wild populations; analysis of tissues for petroleum hydrocarbons and indicators
of reduced health; by tracking sea otters outfitted with radio transmitters (including
those released from rehabilitation centers)[; and estimating total mortality from the
number of sea otters found on beaches. These studies concentrated on developing an
estimate of sea otter mortality in Prince William Sound and ann? the Kenai Peninsula,
the population most affected by the spill. During 1989, a total of 1,011 sea otter
carcasses were recovered in the spill area, cataloged, and stored in evidence trailers. Of
these, 876 were recovered dead from the field and 135 died in rehabilitation centers or
other facilities. The total number of sea otters estimated to have been killed directly by
the spill ranges from 3,500 to 5,500 animals throughout the spill area.

Initial results indicate significant differences in hematology and blood chemistry
parameters between sea otters in oiled and unoiled areas. Greater variation was
observed in DNA content of blood lymphocytes of sea otters from oiled areas, hut
sperm and testicular cells showed no indication of DNA damage resulting from oil
exposure. It cannot yet be determined whether these differences affect sea otter health
or survival. Then; -re indications that sea otters continue to he exposed to petroleum
hydrocarbons in oiled areas. Analysis of blood and fat samples collected from animals
durln% 1990 found elevated concentrations of certain aromatic compounds in sea otters
from heavily oiled areas and elevated concentrations of petroleum ‘hydrocarbons
continue to be documented in food items eaten by sea otters in oiled areas.
Additionally, other damage assessment studies have documented a decreased abundance
of mussels ‘in oiled areas, a key prey species for sea otters.

Studies have documented continuin% injury to sea otters. Normally, very few prime age
sea otters (animals between 2 and 8 years old) die each year and most mortality occurs
among very young and old age classes. The high number of prime age sea otter
carcasses found during 1990 Indicates that ihe pattern of sea otter mortality in heavily
oiled areas continues to be abnormal. Results of hoat surveys indicated continued
declines in sea otter abundance within oiled habitats in Prince William Sound.
P_rell_mlnar?/ results indicate that pupping rates in oiled and unoiled areas are not
significantly different However, the first information available for the spring of 1991
shows higher yearling mortality rates in oiled areas than in unoiled areas. o
Studies of the survival and reproductive success of sea otters released from rehabilitation
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centers indicate a h|%h level of mortality of adult animals and S|gn|f|can_tI¥ lower
putpplng rates than the pre-spill mortality and pupping rates in Prince William Sound.
Of tor 193 sea otters released from rehabilitation ~centers, 45 were fitted with radio
transmitters.  Sixteen of these animals are still alive, 13 are known to be dead, and 15
are missing. One radio transmitter is known to have failed.

Harbor Seals: There has been no census of harbor seals in Prince William Sound since
the mid-1970s when the population was estimated at 3,000 to 5,000 animals. Since that
time, the harbor seal population in Prince William Sound and toe Gulf of Alaska has

declined substantially. A population census of Prince William Sound is planned for toe

summer of 1991.

Two hundred harbor seals are estimated to have been killed by toe spill. Only 19 seal
carcasses were recovered following the spill, since seals sink when they die. Population
changes were documented by summer and fall sierial surveys of known haulout areas.
Toxwologmal and histopatoological analyses were conducted to assess petroleum
hydrocarbon accumulation and persistence and to determine toxic injuries to tissues.

Population surveys, which are reliable indicators of population trends, conducted in 1984
and 1988 indicatéd that harbor seal populations in Prince William Sound had declined
prior to toe spill, with similar declines in what were _subse_?uentlg oiled and unoiled
areas, From 1988 to 1990, however, toe decline at oiled sites (35 percent) was
significantly greater than at unoiled sites (13 percent).

Severe debilitating lesions were found in the thalamus of toe brain of a heavily oiled
seal collected in Herring Bay 36 daﬁs after the spill. Similar but milder lesions were
found in five other seals collected three or more months after the spill. During 1989,
oiled harbor seals behaved abnormally, being lethargic or unwary. Petroleum
hydrocarbon concentrations in bile were 5 to 6 times higher in seals from oiled areas
one year after the spill. This indicates that seals were still encountering oil in toe
environment, were metaholizing stored fat reserves that had elevated levels of petroleum
hydrocarbons, or both.2

Killer Whales: _ABp_rommat_er 182 killer whales forming nine distinct family units or
"pods" resided in Prince William Sound before toe spill. This count is based on Pre_—
spill documentation. These whales were studied intensively before toe SPI”_ and their
group composition and dynamics are well known. Damage assessment studies of killer
whales involved extensive boat-based surveys in Prince William Sound and adjacent
waters. Whales were photographed and toe photographs were compared to toe Alaskan

2Harbor seals are taken in some Alaska village* for subsistence. The State '
of Alaska conducted a program, separate from the damage assessment program, to
test subsistence foodo potentially affected by the spill to insure that they were
safe for human consumption. The State of Alaska determined that harbor seals
in the affected area were safe for people to eat (Oil Spill Health Task Force,
July-August 1990 Report and September-October 1990 Report. AlaBka Department of
Fish and Came, Division of Subsistence).
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killer whale photographic database for the years 1977 to 1989 to determine changes in
whale abundance, seasonal distribution, pod integrity, and mortality and natality rates.

The AB pod of 36 individual whales was sighted intact in September of 1988. When
sighted on March 31, 1989, seven days after the spill, seven individuals were missing.
These whales remain absent and six additional whales were missing from the AB pod in
1990. Several of the missing whales are females who left behind calves. Itis
unprecedented for females to abandon calves, therefore their prolonged absence implies
that these adult females are dead. In addition, nine individuals from AT pod were
missing in 1990. Explanations for the possible causes of death of these missing whales,
including explanations apart from the effects of the spill, are being explored. Killer
whale surveys will continue in 1991,

TERRESTRIAL MAMMALS

Studies were conducted on terrestrial mammals that may have been exposed to oil
through, foraqln in_intertidal habitats. These species included brown bear, mink, black
bear, Sitka black-tailed deer, and river otters.

Brown bears are Iong-liyed animals and for_a?(e seasonally in the intertidal and supratidal
areas of the Alaska Peninsula and the Kodiak Archipelago. Preliminary analysis of
brown bear fecal samples and some tissues show that some brown bears were exposed to
Betroleum hydrocarbons, but no conclusive injury has been documented. Radio-collared
rown bears along the Katmai coast and at a control site on the Alaska Peninsula will
continue to be monitored while the transmitters remain active.

Mink and other small mammals that are known to feed and spend part or allof their'
time in the intertidal zone are difficult to study. They are known to crawl off into
burrows or the brush if sick or injured and carcasses are unlikely tc be found. Also,
information on pre-spill populations of these animals is minimal. Scientists developed a
laboratory study to test reproductive effects of oil on ranch-bred mink, in which they
were fed food mixed with small, non-lethal amounts of weathered oil. Although changes
in reproductive rates or success were not documented, it was found that oil-
contaminated food moved through the intestines of the animals at a more rapid rate
than did clean food, possibly prowdm% less nutrition to the animals. o _
No field studies were carried out for black bear due to the difficulty of finding,collaring,
or otherwise Investigating these animals in the dense underbrush in which they reside.
However, a literature search confirmed that these animals do forage in the intertidal
zone in the spill area.

The deer study found no evidence of injury based on intensive searches of heaches that
revealed no mortality attributable to the spill. However, deer taken for purposes of
testing for safety for human consumption %ot part of the damage assessment process)
found” slightly elevated petroleum hydrocarbons in some tissues in deer (which feed on
kelp in interfidal  eas) but it was determined that the deer were safe to eat.



River Otters: A few river otter carcasses were found by cleanup workers. River otters
fora?e_ln streams and shallow coastal habitats that were contaminated by the spill.
Analysis of river otter bile indicated that petroleum hydrocarbons are being accumulated
by this species. Studies of radio tagged animals in Prince William Sound showed that
home ranges are larger, movements more erratic, and body weights are lower in oiled
habitat. Field work 1s contmumg1 in 1991 to further assess the status of this species,
including analysis of blood samples to measure the health of these animals.

BIRDS

Among the most conspicuous effects of the Exxon Valdez oil spill was the injury to
birds. ~Seabirds are particularly vulnerable to oil as they spend much of their time on
the sea surface while foraging. Oiled plumage insulates poorly and loses buoyancy and
birds die from hypothermia or_drownm%. Birds surviving initial acute exposure may then
ingest oil by preening. Approximately 36,000 dead birds were recovered after the SRI”;
at least 31,000 of these deaths were attributed to the effects of oil. In addition to the
large numper of murres, sea ducks, and bald eagles, carcasses of loons, cormorants,
pigeon guillemots, grebes, murrelets, and other Species were also recovered (see
attached comprehensive list of hird carcasses logged into evidence trailers by September
25, 1989). Only a small proportion of the total number of birds estimated to have been
killed were recovered, as many undoubtedly floated out to sea, sank, were scavenged,
were trapped and hidden in masses of oil and were not visible, were buried under sand
and gravel by wave actions, decomposed, or simply beached in an area where they were
not found. Additionally, it is known that, in a number of cases, carcasses found shortl%
after the spill were not turned in to recelvm% stations. Preliminary analyses provided by
computer models that account for some of these variables estimate that the total
number of birds killed by the sglll ranges from 260,000 to 580,000 with the best
approximation that between 350,000 and 390,000 birds died. Following peer review, the
model will be run again to provide a more refined estimate of total mortality.

Common and Thick-billed Mures: Murres are the third most abundant seabird in
Alaska (after tufted puffins and black-legged kittiwakes). A total of approximately
1.400.000 murres reside in the Gulf of Alaska (Unimak Pass to the Canadian border in
southeastern Alaska). The total population of murres in Alaska is approximately
12,000,000. The murre colonies on the Chiswell Islands are the most visited by tourists
in Alaska. In 1989 and 1990 murres were the most heavily affected bird species. Murre
colonies impacted by the spill lost 60 to 70 percent of breeding birds. Oil in Prince
William Sound affected major wintering areas of murres and other species. As oil
moved out of Prince William Sound and along the Kenai Peninsula and the Alaska
Peninsula, it hit major seabird nestm% areas such as the Chiswell and Barren Islands, as
well as numerous smaller colonies. The oil hit these areas outside Prince William
Sound at the same time that adult murres were congre%atm on the water near colonies
in anticipation of the nestln? season. Approximately 22,000 murre carcasses were
recovered following the spill. Colony surveys indicate that an estimated minimum of
120.000 to 140,000 breequ adult murres in the major colonies that were surveyed were
killed by the spill. Extrapolating this information to other known murre colonies hit by



the spill (but not specifically studied), the mortality of breedln_g adult murres is
estimated to have been 172,000 to 198,000. However, area-wide, including wintering and
non-breeding birds, the total mortality of murres is estimated to be about 300,000.
Murreslex_hl it strong fidelity to traditional breeding sites and infrequently immigrate to
new colonies.

Normally, murres breed in densely packed colonies on cliff faces. Each murre colony
initiates “egg laying almost simultaneously. This synchronized breeding behavior helps
the birds repel predators such as gulls and ravens. In oiled areas, murre colonies have
exhibited a much lower ﬂopulatlons_ than before the spill, breeding is later than normal,
and breeding synchrony has been disrupted. These structural and behavioral changes in
colonies have caused complete reproductive failure during 1989 and 1990, and thus lost
Produc_non_of at least 215,000 chicks. Murre colonies in unoiled areas displayed none of
hese injuries and had normal productivity. Monitoring of reproductive success of the
colonies will continue in 1991,

Bald Eagles: Of the estimated Alaskan bald eagle population of 30,000 birds (20,000
adults and 10,000 fledglings), an estimated 2,200 reside in Prince William Sound. One
hundred forty-four (144) dead bald eagl_es were found following the spill. Although
there is considerable uncertainty regarding the total mortality of hald eagles, it is
estimated that several times this amount may have been killed by the initial spill.
Approximately 90 percent of radio-tagged bald eagles that died urlng subsequent
studies were not found on the beach but in the brush back from the beachfront. This
suggests that most of the eagles that died in the spill would not have been found by
surveys typically restricted to beach areas. To assess injuries to bald eagles, helicopter
and fixed-wing surveys were flown to estimate P_opulatmns_and clo_roo_luct[vny. Radio
transmitters were attached to bald eagles to estimate survival, distribution, and exposure
to oiled areas. Bald _ea?Ies in Prince William Sound were most intensively studied.
Productivity surveys in 1989 indicate a failure rate of aé)prommately 85 percent for nests
on moderafely or heavily oiled beaches compared to 55 percent on unoiled or lightly
oiled beaches. Bald eagles have a delayed sexual matunt%/ and have a relatively long life
span under normal circumstances. Consequently, although reproduction apFarentIy
rebounded to more normal levels in 1990, population impacts as a result of poor =
productivity of nestlings and the death of hundreds of adult e_a%Ies in 1989 may not lie
readily apﬁarent for several x_ears. Fewer bald eagles were sighted in 1990 than in 1989,
IS change was within the expected error of the survey method. An additional

however t \ _ ( )
ucted in 1991 to sec if there is a downward population trend.

survey will be con

Sea Ducks: More than 2,000 sea duck carcasses were recovered after the spill, including
more than, 200 harlequin ducks. Studies concentrated on harle_(lums, goldeneyes, and
scoters, species that use the intertidal and shallow subtidal habitats most heavily affected
by the spill. Harlequins were most affected, consistent with the fact that they feed in
the shallow water area of the intertidal zone. This is the onI?/ species of sea duck
studied that hoth nests in the spill area and feeds in the shallow intertidal zone. All of
these species feed on invertebrates such as mussels and are likely to continue to be
exposed to petroleum hydrocarbons through their food. About 33 percent of the
harlequins collected in die spill area had poor body condition and about 40 percent had
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tissues contaminated with petroleum hydrocarbons, Preliminary surveys also indicate
harlequins ma¥ have failed to reproduce in the spill zone in Prince William Sound
during 1990. These injuries will'be investigated further during 1991,

Other Birds: Surveys and studies indicate reduced numbers of black oystercatchers,
pigeon guillemots, and marbled murrelcts in oiled areas. Black oystercatchers and
B|geon guillemots use inshore and intertidal areas for feeding and nestm(i. Reduced
reeding success of black oystercatchers was documented in oiled areas, argelg as a
result of loss of chicks along oiled beaches. It is estimated that between 1,500 and 3,000
pl?eon guillemots were killed by the sﬁ{nll, representing as much as 10 percent of the
catalogued population in the Gulf of Alaska. This species is susceptible to continued
exposure to petroleum hydrocarbons because it uses intertidal rocks and waters within
200 meters of shore. Pefroleum hydrocarbons were found in eggs and tissue in 1989,

Marbled and Kittlitz's murrelets reevr_es_ented a high 1proportmn_oft_he dead birds
recovered in oiled areas of Prince William Sound. The reduction in the number of
murrelets observed in oiled areas during cleanup in 1989 and the return of many of
these birds in 1990 suggest disturbance associated with cleanup activities affected these
birds. The extent of injury to certain species, including loons, cormorants, and galls will
probably never be known because pre-spill information” on numbers of these birds in the
spill aréa are not available. Data on bird distribution and abundance data gathered
during aerial and hoat surveys remain to be fully analyzed and interpreted. Boat surveys
will continue during 1991. Studies did not document Injury to certain bird species such
as Peale’s peregrine falcons or songbirds.

FISH/SHELLFISH

No massive die-offs of adult fish were found following the spill, and adult salmon, for
example, were evidently able to migrate to spawning areas after the spill. However, fish
are most vulnerable to oil contamination during the early stages of their life cycles.
Accordingly, most fish studies initially focused on this phase of fish life history. During
1991, scientists will begin to be able to assess affects on adult fish such as salmon that
would have been exposed to oil as eggs or larvae. Species most often affected by the
spill were those that inhabit and spawn in the intertidal zone (salmon) or in the shallow
areas next to shore _ﬁherrmg and Dolly Varden).3 Less than ten dead rockfish were
found during the spill and their deaths were attributed to oil. Several species of coastal
and offshore fish (pollock, halibut, sablefish, cod, yellowfin and flathead sole, and
rockfish) show evidence over a large geographic area of continuing exposure to
Betroleum hydrocarbons in areas affected hy the spill, but significant injury has not yet
een documented. Exposure to petroleum hydrocarbons does not necessarily lead to

N e State of Alaska imposed the highest Pos_sible standards for commercial fisher
openings and for Processmg plant inspections to insure that all commercially harveste
salmon” were free from contamination. Salmon subject to commercial harvest in the spill
area were rigorously tested to insure that the catch was safe for human consumption,
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injury, since many animals have the capability to ph¥3|olo ically "manage” the exposure
with no resulting harm. In particular, salmon and other fish can metaholize petroleum
hydrocarbons so that these contaminants arc unllkeI%/ to be found in edible fish tissues.
Indicators of exposure among fish include bile metabolites and mixed function oxidases.
Since injuries fiom chronic exposure to oil may not manifest themselves for a number of
Years it'is premature to conclude that coastal and offshore species were not injured:
herefore certain studies are continuing.

Pink Salmon: The full extent of short term injury to pink salmon cannot be assessed
until after the 1991 run returns to spawn in the summer. Although the overall catch of
Bmk salmon in Prince William Sound during 1990 was an all-time record éas predicted
efore the spllll), this was primarily due to strong runs of hatchery-produced salmon,
Salmon survival associated with the Armin F. Kerning hatchery, located in the middle
of a heavily oiled area of the spill zone, was half that of Ester _atcher?]/, located outside
the area of the spill. Wild production of pink salmon did not mirror the record
production of hatchery fish.

Seventy-five percent of wild pink salmon spawn in the intertidal portion of streams in
Prince William Sound. Wild stock salmon did not shift spawnmgi_ habitat following the
spill and d%osned eggs in intertidal areas of oiled streams. Preliminary analyses
indicate a 70 percent ?reater mortality of pink salmon egggs_ laid in the summer of 1989
and a 50 percent greater mortality in"the summer of 1990 in oiled streams as compared
to control streams. Larvae from "heavily oiled streams showed gross morpholo?lcal
abnormalities, including club fins and curved spines. The pink salmon that returned to
Prince William Sound in the summer of 1990 were exposed to oil as larvae as the>{ swam
under the slick, but not as eggs which were more directly exposed to oil than the larvae.
Fish _returnmP In 1991 will be the first that were exposed to oil as eggs. Eggs and larvae
of wild populations continue to be exposed to oil in intertidal gravel in oiled areas.

Sockeve Salmon: Commercial harvest of sockeye salmon was curtailed in portions of
Cook Inlet, Chignik, and Kodiak in 1989 because of the spill, resulting in an unusually
high number of adults migrating to spawn in certain lake Spawning systems (returning
adults that arrive at the spawnmg areas are referred to as the "escapement"). Qverly
large spawning escapements mag result in poor returns in future years by producing
more juvenile salmon than can be supported by the nursery lake’s pr_oduc_thK.
Preliminary data indicate that overescapement degraded réaring habitat in lakes and
that sockeye salmon survival and growth rates are lower than usual. Further study is
reeded before the extent of these injuries can be determined.

Dolly Varden and Cutthroat Trout: Prince William Sound is the northern extreme of
the range of cutthroat trout. Both cutthroat trout and Dolly Varden use nearshore and
estuarine habitat for feeding throu%_hout their lives (in contrast to salmon which migrate
out to sea). The highest concentrations of bile petroleum throcarbon metabolites in all
fish sampled were found in Doll%; Varden. Tagging studies have demonstrated that the
annual mortality of adult Dolly Varden was 3Z percent greater in oiled areas than in
unoiled areas. The larger cutthroat trout showed similar levels of mortality in oiled and
unoiled areas. Additionally, cutthroat trout growth rates were reduced in oiled areas.
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Studies are continuing to measure impacts on populations of these popular sport fish
species.

Pacific Herring: Populations of Pacific herring were spawning in shallow eclgrass and
algal beds at the time of the spill. The effects of oil on e(];g_survwal, hatching success,
larval development, and recruitment to the spawnmg population were studied. Study
results show a large increase in the percentage of abnormal embryos and larvae in oiled
areas of Prince William Sound during the 1989 reproductive season. Larvae in oiled
areas also had a greater incidence ot eye tumors. These effects continued but at
somewhat lower rates in 1990. Results”also showed greater egg mortality in oiled areas
as compared to unoiled areas. Whether the adult population has been affected by these
larval m(Jurles will not be determined until the 1989 and 1990 cohorts return to spawn in

1992 and 1993.

COASTAL HABITAT

The coastal tidal zone, commonly known as the “intertidal zone," was the most severely
contaminated habitat. Intertidal " habitats are highly productive and b|olog|caII¥ rich.
They are particularly vulnerable to the (?roundmg of oil, its ﬁersmten_ce, and effects of
associated clean-up “activities. An interdisciplinary team with expertise in plant and
systems ecology, maring b|oIoPy,_ and statistical analysis, was established to conduct field
studies to assess the effects of oil on intertidal ecosystems.

Supratidal; Results of studies in the Kodiak/Alaska Peninsula area suggest that oil in
the supratidal habitat and beach cleanup disturbance decreased the productivity of
?rasses and other vegetation including beach rye grass, that help stabilize beach berms,
n one instance, clea_nulo activities completely removed the vegetation. Increased
production of supratida \(e?etanon was found in Prince William Sound in 1989. This
finding corresponds with information from other oil spills. It is not known whether this
increased production was a result of decreased browsing by terrestrial mammals or a
fertilizer effect of the oil.

Intertidal: Natural populatijns of intertidal organisms were sign'ficantly reduced along
heavily oiled shorelines such as Herring Bay. Densities of intertidal algae (Fucus).
barnacles, limpets, amphipods, isopods, and marine worms were decreased. Althougih
there were increased densities of mussels in oiled are?*, they were significantly smaller
than mussels in the unoiled areas and the total biomass of mussels was significantly
lower. Intertidal organisms continue to be exposed to hydrocarbons from the more
heavily oiled sediments, Petroleum hydrocarbon accumulation in filter feedm% mussels
experimentally placed in oiled areas indicate that oil remains available for uptake by
other organisms. Initial findings also indicate that oiled surfaces retarded settlement by
juvenile barnacles when compared to unoiled sites. In addition to direct mortality, the
reproductive cycle of mussels at oiled sites in the lower Cook Inlet/Kenai Peninsula and
Kodiak/Alaska™ Peninsula regions was delayed by several months.

Intertidal fishes were less abundant in oiled areas than in unoiled areas. In addition, gill

12



parasitism and respiration rates were significantly higher in fish from oiled sites
compared to unoiied sites.

Fucus. the dominant intertidal plant, was severely affected by the oil and subsequent
cleanup activities. The percentage of intertidal areas covered by Fucus was reduced
followm(? the spill and opportunistic plant species which characteristically flourish in
disturbed areas were increased. The average size of Fucus was reduced, the number of
reproductive sized plants gz_reatly decreased, and the remaining plants of reproductive
size decreased in reproductive potential due to fewer fertile receptacles per plant,
There was also reduced recruitment of Fucus at oiled sites.

SUFITDAL HABITATS

Spilled oil in some areas has migrated to and contaminated the seafloor at depths of up
to 100 meters as contaminated sediments moved off beaches during winter storms and
cleanup activities. There is evidence that Betroleum hydrocarbons have been taken up
by animals feeding on the ocean bottom. Petroleum hydrocarbon metabolites have been
found in the hile of yellowfin sole, rock sole, rockfish, and pollock. Concentrations of
petroleum hydrocarbon metabolites in the bile of yellowfin sole have not declined from
1989 to 1990. This contrasts with Dolly Varden which feed close to shore and where
Pe_troleum hydrocarbon metabolites in bile decreased in the same period. The effects of
his exposure are still being studied. Many subtidal and intertidal SEemes, particularly
fish, have the capability of metabolizing and eliminating petroleum nydrocarbons from
their bodies. Clams metabolize hydrocarbons very slowly and consequently accumulated
them in high concentrations.

Contaminated clams and other invertebrates are a potential continuing source of
petroleum hydrocarbons for sea otters and otherspecies that fora?e in the shallow
subtidal zone. Samples from pollock, which feed in the water column, taken as far away
as 500 mile from the wreck site on Bligh Reef, showed elevated petroleum hydrocarbon
metabolite concentrations in their bile. This indicates that the water column or food
supp_lty was affected at great distances from the spill. Initial 1990 study results show a
significant effect on benthic organisms associated with eelgrass beds. These are known
to be highly productive habitats. The composition of benthic animal communities on
soft-bottom ™ habitats as deep as 40 meters were also significantly altered in oiled areas.

ARCHAEOLOGICAL AND SUBSISTENCE RESOURCES

The spill directly impacted archaeological sites and subsistence resources. Cleanup
activities and the associated significant increases in human activity throughout the spill
zone resulted in additional injuries to these resources.

Archaeological Resources: Archaeological sites along the shoreline were injured by the
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spill. Review of spill response data revealed mlurles from oil to a minimum of 26
archaeological sites. Among these are burial sites and home sites. Twenty-one (21) of
these sites are on federally-owned land, with the remaining five on State of Alaska and
private lands. Of the 21 sites on federal land, 10 are on national parks, six on national
wildlife refuges, four within Chugach National Forest, and one on Bureau of Land
Management land. While injury to these 26 sites was documented during cleanup, a
spill-widt assessment of injuries to arcliaeological resources has yet to be completed. In
addition to oil contamination, increased knowledge of the location of archaeological sites
may put them at risk from looting. Loss of rye qrass cover may threaten some sites. A
comprehensive survey of injuries to archaeological resources on public lands throughout
the spill zone will be  conducted during 1991,

A study was conducted to determine impacts caused by oil contamination on
radiocarbon dating of archaeological resources and to investigate the potential for
cleaning artifacts and materials ‘to allow such dating. Preliminary results indicate
significant injury to the ability to contextually date artifacts and materials by Carbon 14
analysis. It also appears that' these materials cannot be successfully "cleaned” to allow

accurate dating.

Subsistence Resources.  Surveys undertaken b?]/ state researchers before the 'SPIH and in
1990 indicated that subsistence harvesters in the area affected by the oil spil
S|fqn|f|_cantly reduced their use of subsistence resources after the spill, primarily because
of their concerns about possible contamination of these resources. The oil spill
disrupted the subsistence lifestyle of some communities that have historically relied upon
these resources. Some communities virtually or entirely ceased subsistence “harvests in
1989 and have only gradually begun to resume harvests, while other communities
continued some reduced level of subsistence harvest in 1989 and thereafter. The
attached report (Subsistence Use of Fish and Wildlife in 15 Alutiiq Villages after the
Exxon Valdtz O1l Spill) details these studies. Warnings were issued by the state in 1989
for people to avoid consumption of intertidal invertebrates (such as mussels and clams,
which bioaccumulate petroleum hydrocarbons) found along shorelines contaminated by
oil. After the spill, an oil spill health task force was formed, including the state and
federal governments, subsistence users, and Exxon. This %roup helped oversee studies
conducted by the state, and others in conjunction with FDA and NOAA in 1989 and
1990, on subsistence food resources such as seals, deer, salmon, ducks, clams, and
bottomfish. Based upon the test results these resources, wilJi the exception of clams and
mussels in certain oiled areas such as Windy Bay, were determined to be safe for human

consumption.

CONCLUSION

The federal and state Trustee agencies have now concluded two field seasons of study
and are currently preparmﬁ to begin a third year of studies to assess injuries to natural
resources resulting from the Exxon Valdez oil spill. The information contained in this
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summary is based upon the field work and data analysis conducted to date, and is
prehmmag. Many studies will I|kelé/ need to continue for additional years before a full
understanding of injuries is develop®!. For example, long-lived species such as hald
eagles, murres, and sea otters, may not manifest some eftects until a number of years
have Rassed. For other species, such as herring and salmon that return to spawn years
after hatching, it is necessary to wait for these key lif \story events to occur before one
can determine the extent to which or if theﬁ have been injured. At R_resent there is no
indication of Io_ngf-term injury for species other than tlvose noted in this summary.
Although two field seasons of study are complete, only a portion of the data gathered
has been fully analyzed and interpreted. =~ As studies and data analysis are completed,
some of the information contained in this summary may need to be modified.

For the reasons Rwen above, injury assessment studies will continue in 1991, and
thereafter until the process Is complete, The need to continue to understand the long-
term effects of the spill will be accomplished through monitoring projects that will
measure the natural reco_ver?/ of resources injured by the spill as well as the effectiveness
of restoration measures implemented by the Trustee agencies. The information
gathered _b?/ the injury assessment studies, the restoration monitoring studies, and other
studies will be used o develop and implement a restoration program that will accelerate
the recovery of injured resources.

Restoration measures will begin in 1991 and are expected to become more
comprehensive as the u_nderstandln% of the effects of the spill improves and as experts
and the publlc_Browde input on where restoration measures should be concentrated.
Wherever possiole, restoration will focus on those projects that will provide ecosystem-
wide benefits, thereby benefitting a v_anetﬁ of species.  These projects may include
various initiatives to protect habitat; in other cases it may be necessary to conduct
restoration programs that will primarily benefit a particular resource injured by the spill.
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Table 1. S eC|es composition and num
olled area&p rocegsed U.S. Fis
stations as of 2 September 1989,

mber of
N

Species Total Valdez Seward
Total 35,279 3,360 3,503
Unidentified bird 2,927 476 414
Unidentified loon 69 27 6
Common Loon 216 142 23
Yellow-billed Loon 87 72 5
Pacific Loon 18 8 5
Red-throated Loon 5 3 1
Unidentified grebe 65 27 8
Red-necked Grebe 120 79 22
Horned Grebe 277 233 15
Northern Fulmar 426 0 22
Unidentified shearwater 579 5 22
Sooty Shearwater 360 4 80
Short-tailed Shearwater 2,460 1 34
Unidentified petrel 69 2 24
Fork-tailed Storm-petrel 363 1 50
Leach®s Storm-petrel 12 0 9
Unidentified cormorant 219 76 27
Double-crested Cormorant 38 19 10
Pelagic Cormorant 418 277 65
Red-faced Cormorant 161 90 29
Great Blue Heron 1 1 0
Unidentified swan 3 0 2
Emperor Goose 2 0 0
Canada Goose 1 0 0
Brant 3 0 1
Unidentified duck 30 4 6
Unidentified seaduck 112 63 2
Mallard 11 2 4
Northern Pintail 4 0 3
Green-winged Teal 5 0 5
Unidentified Scaup 4 1 3
Greater Scaup 27 2 21
Lesser Scaup 2 0 2
Unidentified ooldeneye 25 8 2
Common Goldeneye 6 3 0
Barrow** Goldeneye 33 19 9
Bufflahead 21 17 1
Oldsquaw 185 131 43

birds retrieved. from
and Wildlife receiving

Homer Kodiak
5,778 22,633
916 1,121
25 11
32 19
3 7
0 5
1 C
11 19
12 i
22 7
12 115
14 538
34 242
4 2,371
14 29
19 293
0 3
56 60
0 9
29 47
9 23
0 0
1 0
0 L
1 0
2 0
20 0
11 36
1 4
1 0
0 0
0 0
4 0
0 0
14 1
2 1
4
0 3
6 5
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Table ?emes composmon and number of birds retrieved, from
0|Ied &rea rocessed at U.5. Fish and Wildlife receiving
stations as of 2 September 1989. (Cont'd)

Species Total Valdez Seward Homer Kodiak
Unidentified alcid 173 24 0 15 134
Unidentified murre 8,851 21 775 2,101 5,954
Common Murre 10,428 399 523 1,353 8.153
Thick-billed Murre €59 16 142 73 438
Pigeon Guillemot 614 136 109 155 214
Unidentified murrelet 413 37 121 234
Marbled Murrelet 612 97 82 144
Kittlitz"s Murrelet 67 19 21 4
Ancient Murrelet 311 40 73 195
Cassin"s Auklet 48 36 2 10
Least Auklet 5 0 1 4
Parakeet Auklet 31 2 1 27
Rhinoceros Auklet 141 31 31 79
Unidentified puffin 46 7 4 35
Horned Puffir. 139 32 13 94
Tufted Puffin 361 29 15 317
Bald Eagle 125 20 15

3

Unidentified raptor
Peregrine Falcon
Willow Ptarmigan
Unidentified owl
Great-horned Owl
Unidentified woodpecker
Cliff Swallow
Violet-green Swallow
Unidentified passerine
Stellar®s Jay

Magpie

Common Raven
Northwestern Crow
American Robin

Varied Thrush

Hermit Thrush
Unidentified warbler
Yellow Warbler

Pine Grosbeak
Unidentified sparrow
Savannah Sparrow
Golden-crowned Sparrow
White-winged Crossbill
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Table 1. Species composition and number of birds retrieved, from
oiled areas a?d rocessed at U.S. Fish and Wildlife receiving
stations as o September, 1989, lCont )

Species Total Valdez Seward Homer Kodiak

Harlequin Duck
Unidentified Eider
Stellarls Eider

Common Eider

King Eider
Unidentified Scoter
White-winged Scoter
Surf Scoter

Black Scoter

Ruddy Duck
Unidentified merganser
Common Merganser
Red-breasted Merganser
Sandhill Crane

Black Oystercatcher
Golden Plover
Unidentified sandpiper
Unidentified turnstcne
Common Snipe
Semipalmated Sandpiper
Lesser Vellowlegs
Western Sandpiper
Baird"s Sandpiper
Least Sandpiper
Surfbird

Short-billed Dowitcher
Red Fhalarope
Red-necked Phalarope
Long-tailed Jaeger
Unidentified gull
Glaucous-winged Gull
Herring Gull

Mew Gull

Black-legged Kittiwake
Arctic Tern

Aleutian Tern

213 148 10 35 20
3 0 0 3 0

4 4 0 0 0
17 5 0 2 < 10
9 0 0 0 9
162 23 17 51 71
342 164 13 137 23
175 45 28 9 6
132 112 4 8 3
1 0 1 0 0

3 1 0 0 2

2 2 0 0 0
33 30 1 1 i
2 1 1 0 0

& 2 2 0 5

1 0 0 1 0
11 1 1 i
1 0 0 0 1

1 0 0 1 0

1 0 1 0 0

2 0 0 2 0

5 0 0 5 0

1 0 0 0 1

4 0 2 0 *

3 3 0 0 0

1 0 0 0 el

2 0 0 2 0

7 1 3 0 3

1 0 0 0 1
99 6 34 39 20
555 33 188 28 213
8 3 5 0 0
33 0 3 3 27
1,225 8 214 74 929
3 1 1 0 1

1 0 0 0 1
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.0. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street

(907) 465-3367 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101
MEMORANDUM April s, 191
SUBJECT: State Constitutional Issues Related to the Exxon Valdez
Settlerment
T0: Representative Max Gruenberg, Chair _
House Special Committee on the Exxon Valdez Ol
Spill Settlement
FROM: Pamela Finley W
Assistant Revisor of Statutes

QUESTION PRESENTED. You have asked if there are any state constitutional
Issues raised by the Exxon Valdez settlement.

SHORT ANSWER. There are certainly constitutional issues raised by the settlement
documents. Unfortunately, there are no cases in Alaska clearly deciding these issues,
and therefore | cannot state for certain thet the settlement does or does not violate
the Ses(gate constitution. \th that waming, what follows is my opinion on the issues
raised.

1 The requirement in the consent decree and the MOA that a certain part
of the recovery from Exxon be used for certain purposes may violate the prohibition
against dedlication of funds, art IX, sec. 7, itution of the State of Alaska.
However, there is a reasonable argument to be made that the dedication falls within
the “federal programi* exception of art. I1X, sec. 7.

_ 2 \While there is case law from other jurisdictions on both sides of the isse,
in my opinion the provision of the MOA under which the three federal and three
state trustees are to spend roughly $7/00 million without appropriation by the
legislature violates art. II, sec. 1, or art. IX, sec. 13

3 There is a remote possibility that the dediication in the plea agreement
would preclude the state from acoepting the money, but | believe that the chances
of a court making such a decision are extremely slim
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4. The legislature could cure the appropriation problem by a Kej&\]rly
appropriation. A one-time appropriation of the proceeds to be received in the future
might violate the dediicated funds provision. WWhile an appropriation for the required
purpases would allow the money Oaopropna.ted to ke spent for those purposes, it
would not cure any dedication problem in the agreement.

DISCUSSION.

. The Settlement Documents. There are two documents related to the Exxon
Valdez settlement—the consent decree (which settles the case between the state and
Boxon and the federal govemment Exxon?" and the memorandum of agree-
ment and consent decree, hereinafter "MOA™ (which settles the case between the
state and federal govemments  conceming the proceeds to be received by both
hira/ns thgoLrJnS Equn.)’\Ex!(n r;51/(3Id|110ry, the E)g(lea agreement in a criminal case
oug S. against Exxon” requires Exxon to pay money as restitution to
the state, and therefore is also discussg here.

A. The Consent Decree. Under paragraph s of the consent decree, BExxon is to pay

to the governments $900 million (less certain dleanup costs incurred by Exxon) over

aperiod of eleven years. In raph 10 of the consent decree the two governments

grajree (without participation by Exxon) that the $900 million (less certain of Bxxon's
eanup costs) Will ke peaid as follons:

(1) up to $72 million will be paid to the state to reimburse it for its pest
cleanup, response, assessment, and litigation costs;

(2) up to $62 million will ke peid to the US. to reimburse it for its pest
cleanup, response, and assessment oosts;

(3) the state and federal govermments will be reimbursed for cleanup oosts
incurred by erither of them after December 31, 1990, and

(4) the remainder (referred to herein as "the trust fund " or "natural
resource recovery”), which will probably be in the neigh of $700
million Ing on future cleanup costs, will be spent for future assessment,

rehabilitation, restoration, or replacement of the natural resources or services injured
by the ail spill, or the acquisition of equivalent resources or Services.

y This is filedin federal district court in Anchorage, case no. A-91-083 Civ.
* This is filedin federal district court in Anchorage, case no. A-91-081 Civ.

=This is filedin federal district court in Anchorage, case no. A-90-015-1 Cr. and A-90-015-2 Cr.



Representative Max Gruenberg
April 8, 1991
Page 3

Finally, in raph 10, the govemments "represent” thet the money received under
the cgnsentpardggrggh will be held, allocated, a?r% spent in accordance with the MOA

The money that the state will receive under (1) and (?eabovedoes not raise any
issues under the state constitution if, as appears o be the case, that money will go
to the state treasury and be available for appropriation without any restrictions on
its use However, because the money received under (4) above must be spent for
certain Furpos&s that provision may violate the prohibition on dedicated funds found
in art X, sec. 7 of the state constitution”™ In addition, to the extent thet the
representation conceming the MOA incorporates the MOA in the consent decree
the consent decree may Violate those sections of the constitution relating to the
legislature’s appropriation power, which are discussed below in relation to the MOA.

B. The MOA Paragraph IVA2 of the MOA req]uir&s the two govemments to
establish a trust fund into which trust fund money will be deposited. The trust fund
will be in the court registry unless the parties and the court agree otherwise. The
money will be spent by 3 federal trustees (designated by the President) and 3 state
trustees (dlgslgnat_ed b)e/plme Govemnor) acting Qll_ntly. It is to be spent for ﬁ'fg
purpaoses of restoring, replacing, enhancing, rehabilitating, or othenwise acquiring
eguivalent of the natural resources injured as a result of the oil spill, and the lost
services provided hy those resources. n addition to the dediication of funds problem
mentioned above, the MOA raises the question of whether the agreement to let the
trustees establish a trust fund and spend the money without requiiring an appropria-
tion violates art. 11, sec. 1 of the state constitution (vesting the legislative power,
including the appropriation power, in meggglslature), or art. 1X; sec. 13 of the state
constitution (requiring an appropriation before can be withdrawn from the
state treasury and requiring authorization for any ooligation for the payment of
money.)

C. The Plea Agreement. Under the plea agreement entered into by Exxon and the

federal ment, Exxon is to pay the state $50 million in restitution.  Accordl
to the plea agreement this money can be spent only for restoration, replacemernt,

y The attorney general has taken the position that reimbursement money will be unrestricted, and
| agree.

In addition, AS 46.08.020(a)(2) states that the legislature may appropriate to the oil and hazardous
substance release response fund "money recovered or otherwise received from parties responsible for
the containment and cleanup of oil or a hazardous substance." In his April 2,1991 opinion, at pages
26-27 the Attorney General states that this statute is limited to money reimbursed for cleanup
expenses. However, the literal terms of AS 46.08.020(a)(2), unlike those of AS 46.0-1.010, suggest that
all money recovered from a responsible party is to be general fund money subject to appropriation.
It is possible therefore that the agreement may violate AS 46.08.020.

& A "representation” may not necessarily be the same as an apr :ement.
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enhancement of resources affected by the oil spill, acquisition of equivalent resources
and services, and long-term environmental monitoring and research programs
directed to the prevention, containment, cleanup, and amelioration of oil spills. The
requirement also raises the question of whether the legislature can accept the money,
with restrictions on its use, given the prohibition on the dedication of funds in art. IX,
sec. 7 of the state constitution.

Il. The Prohibition Against the Dedication of Funds.
Art. IX, sec. 7, Constitution of the State of Alaska, reads as follows:

The proceeds of any state tax or license shall not be dedicated to any
special purpose, except as provided in Section 15 of this article or
when required by the federal, government for state participation in
federal programs. This provision shall not prohibit the continuance of
any dedication for special purposes existing upon the date of ratifica-
tion of this section by the people of Alaska.

A. Dedication in the Consent Decree and MOA. Despite the fact that this section
appears to restrict the dedication™ of the proceeds of a "state tax or license,"
Alaska's Supreme Court has held that it applies to "the sources of any public
revenues." State v. Alex. 646 P.2d 203, 210 (Alaska 1982). In Alex, the state
Supreme Court relied on the history of the state constitutional convention, as
discussed in an opinion of the Alaska Attorney General, which opinion concluded
that revenues from the lease or sale of state natural resources could not be dedicated.
1975 Alaska Op. Atty. Gen. No. 9 (May 2). It seems highly likely that "revenues"
would include money due the state under either ajudgment for, or settlement of, the
state's claims for damages to its natural resources. A settlement is, after all, very
much an exchange of one state asset (the state’s legal claims) for another (money).
If the state had continued to pursue its state claims in state court, any recovery would
certainly be "revenue" of the state. Even under the Clean Water Act, the trustee
must be an authorized "representative” of the state. 33 U.S.C. 1321(f)(5). See 42
U.S.C. 9607(f)(2)(B) (state trustee must be "state official.") State recoveries under
the Clean Water Act may be deposited in a special account in the state treasury. 43
CFR 11.92(a)(2). It seems likely that money exchanged for the extinguishment of the
state’s legal claim would be state revenue for the purposes of art IX, sec. 7 of the
state constitution. Therefore, the question is v/hether the recovery from Exxon is
subject to an exception to the dedicated funds provision.

~ Although in the normal course of events this section will have the greatest effect on tie legislative
branch, by its terms it appears to apply to all state officials.



Representative Max Gruenberg
April 8; 1Q01
Page 5

Based on the history of the state constituitional convention, the Attomey General hes
suggested thet there may be certain "inplied exceptions” to this provision, ke
ﬁ:glon contributions, proceeds from bond issues, sinking fund receipts, revolving
receipts, certain contnbutlons fromlocal gwemrrents andtax recel collecteﬁ
lhestatembehalfoflowlgovemrrmls 1982 Op pn
(November 30). Nore of these include recoveries from a lhlrd m
state natural resources. Moreover, to "inply" an ex onfor catlonsﬂ‘atme
attomey general establishes in asettlerrent, vvwldglve omey general unfet-
tered discretion to circumvent this section of the state corstﬂutlon by including inany
settlerrenta "trust” requirement that the money be spent for a particular purpose.
It may be that the court would imply an exception for money offered to the state as
a gift, with conditions imposed by the donor, because in that case (1) no state official
hes participated in the dedication, and (2) the money is not being exchanged for a
state asset. In the Bxxon settlement however, the dedication apgﬁes (1) because of
the Attormey General’s decision tosue and settle under the Clean Water Act, and ¥)

to money exchanged for the state’s legal claims against Exxon.

However, section 7 itself has several explicit exceptions, namely the Permanent Fund
inart. 1X, sec. 15 dedicated funds thet existed at the time the sec. 7wes ratified, and
those dedications " eci|uwed by the federal government for participation in federal
programs.” Only the latter seens relevant.

To qualify under the “federal programi' exception, (1) the dedication szt be
required; and (2) the state must ke attempting to “participete in a federal pr
The applicable provision of the federal Clean Act, 33 USC. me{
requires that any dameges received by the state underthatsectlonbe
restore, rehabilitate, or acquire the equivalent of' the injured naturel resources
CIearIy, a recovery under the applicable provision of the Clean Water Act must be
dedicated. However, it is not entirely clear that the full amount that will be
dedicated to the trust fund is in fact required to e dedicated under the Clean \Water
Act. 3BU.S.C. 1321(f)(1)~(3) contain dollars per barrel limitations on recovery, except
in cases of willful neg Il%nce or wiliful msconduct, and it is not clear whether the
state’s recovery under SC. ? is similarly limited™ If it is so
limited, and there wes noevldence tosu vv|II negligence or willful misconauct
then_thevast jority of the rmneytratvmll le deposited in the trust could not ke
received under the tems of the Clean Water Act because it would exceed those
dollar limitations. Therefore, it should not be subjject to the dedication requirements
of the Clean Water Act, and is not “required" 0 be dedicated under federal law:

y At the end of the April 3, 1991 hearing of the House Special Committee on the Exxon Valdez
Settlement, the Attorney General indicated that he thought the dollars per barrel limitation would
apply to the state’s recovery, but that Exxon had waived the limitation.
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Assuming thet federal law does require the dedication of all of the roughly $700
million, It is also not clear that suing uncer the Clean Water Act is "participation in
a federal pr " within the meaning of the dedicated funds provision. The
delegates 1o the state constitutional convention adopted the “federal progrant'
exception becalse they realized that without dediication, the state could not receive
federal funding for certain prograns eg, fish and wildlife programs. 1975 Op. Atty.
Gen. No9 pp. 34 (May 2). If Alaska’s Supreme Court were to take a strict view of
the 'f progrant” exception, it could hold thet the exception applies only to
programs under Which a dedication is required in order for the state to receive

from the federal government since thet Wes the type of program envisioned
by the drafters of the state constitution.

Even taking a slightly less restrictive view; the state Supreme Court could neverthe-
less hold thatt the exception did not apply where the state has the choice of receiving
under federal lawwith a required dedlication of funds or of receiving it under
state law without a dediication. The rationale for this interpretation would be thet
Alaska’s Constitution establishes a strong policy against dedicated funds, and
exceptions to it should be construed to allow dedication only when it is trul
necessary for the state to receive some benefit. This less restrictive view would still
bar the attomey general from settling under the Clean Water Act becauise that Act
does not preenpt state law; In re Allied Towing Corp.,, 478 F. Supp. 398, 402 (E.D.
Va. 1979), and therefore the state could smpll}/]epursue the claims under state law thet
it has already filed in state court. Under either of these two interpretations of the
“federal progrant’ exception, the court would essentially be saying that the attoiﬁ

could not take advantage of a federal law (that cid not pr state
If the provisions of that federal law required a violation of the dedicated fu
provision of state constitution. See McDowell v. State, 78 P.2d 1, 10n 3 (Alaska
1989) (Despite federal law thet alloned state to federal land only if state
ized rural preference, state could not grant rural preference in violation of
state constitution. )™

However, the Alaska Supreme Court might well interpret the “federal program’
exception to include litigation under federal law; even though state remedies were

The Attorney General has suggested in his April 2, 1991 opinion, at page 28, that state law that
would effectively prohibit the state from suing under the Clean Water Act would be preempted, and
therefore unenforceable, because it would serve as an obstacle to the Clean Water Act’s purposes.
However, since the Clean Water Act does not prevent a state from enacting its own remedies for spills
covered by the Clean Water Act, In re Allied Towing Corp.. 478 F. Supp. 398, 402 (E.D. Va. 1979),
this seems unlikely. In addition, the Clean Water Act expressly states that it does not preempt a state
from imposing liability for oil spills, and that it does not affect any state law not in conflict with the
section. 33 U.S.C. 1321(0)(2) and (3). Since the Clean Water Act contemplates that the state may
establish its own remedies, it obviously does not require the state to sue under the Clean Water Act.
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available. The rationale would be thet the attomey general should not be limited in
choasing available remedies because there may be tactical advantages to suing under
federal law that are not available under state law. See Public Defender Aaency v.
Superior Court. Third Judicial District. 534 P.2d 947, 950 (Aiaska 1979) (Dicta; the
a:(ercise,I within constitutional limits, Qﬂh)eAl\I’Ett?g]ey General’s discretion in dispasing

state litigation is not sugect to review, attormey general chooses 1o litigate
s of 2 ot 1o o 1 985 1 e BN O fo0 Gt
purpose of the exception (to allow the state to take ¢ 0 aw despite
a federal dedication requirement) has been met. Given the lack of case iaw on the
“federal programi’ exception, it is difficuit to predict how the state Supreme Court
would interpret this provision.  Either of the three possible approaches outlined
above is plausible and reasonable.

B. Dedication in the Plea Agreement. &mm, the discussion above conceming
dedication of funds in the consent decree MOA would apply to the plea
agreement. | am considerably more confident that the state may accept the $50
million from the plea agreement than | am about the constitutionality of the
dediication in the consent decree and MOA. The reason for this is that the money
to come to the state in the ﬁlaiaagreelm is not being exchanged for the state's
clains for avil , nor has the state participated in the dediication. Rather the
EX;(rmneyV\nII coMe to the state as a result of the federal govermment's agreement with
on.

First, the state Supreme Court may determine that money received by the state as
a gift, towhich the state has no legal claim, is not "revenue" subject to the dedicated
funds provision. This would allow the state to accept gifts given with restrictions on
their use. (Note that if the state acoepts a gift with restrictions on its use, the state
is bound by those restrictions. Patrick v. Blake. 19 NW2d 220 (S.D. 1945)) This
interpretation would also appear not to violate the policy underlying the dedicated
funds provision, since the dediication wes not creatted by any action of a state official,
but rather entirely by the donor. Since the dedicated funds provision is a limit on the
state’s taking action that creates a dediicated fund, it should not e applicable at all
where the dedication is imposed by a donor without any action by the state
govemment

Even if the dedicated funds provision applies, the "federal programi® exception
appears applicable to the $50 million, even If it is not applicable to money received
in settlement of the state’s claims. Assuming the court took a strict view of the
“federal program” exception, it is likely thet this would be viewed as money received
from the federal government (like federal money for fish and wildlife prograns or
higweys) It is true that Exxon will ke paying the money, but only becase the
federal govermment required it to do so as part of the plea agreement. At any rate,
it is money thet the federal government could have kept for 1tself, as part of a fine,
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but chose to have peid to the state in restitution. [t is not money thet the state is
exchanging for its own civil clairrs.

If the court took the “middle” position conceming the federal program exception, the
state should also ke alloned to acoept the money, with restrictions on its use. The
state does not have the opportunity to receive this without restrictions,
because it is available only as part of an agreement between the federal government
ad Ir?alfxcl)n The state has no right to prosecute Exxon for violations of federal
criminal laws.

Therefore, while there is some possibility that the state Supreme Court might hold
thet the state cannot accept the $50 million in restitution, because its use s restricted,
that possibility is very remote. The dedication in the plea agreement is not oreated
by the choice or agreement of a state official, and the state is not giving up anything

of value in exchange for the restitutionary payment
1l. Encroachment on Legislative Power.

The Consent Decree. Except for the reference to the MOA in paragraph 10 of
lhecoreentdecree the consent decree does not address the mechanism by which the
settlement proc&ds aretobe Therefore its tems (With the possible exception
of the reference to the MOA) do not raise the separation of powers problens
inherent in the MOA.  However, becauise the consent decree is based on the Clean
Water Act, there |salatentquest|on & to whether the Clean Water Act itself
requires aspendlng mechanism that may violate art. II, sec. 1 or art. IX, sec. 13 of
Alaska’s constitution.

The answer appears to be "no”. 3B U.S.C. 1321(f)(5) requires money recovered by

the state to be used for certain purposes, but does not establish a mechanism for

ﬁndrg money. 40 CFR 300605 requires the state trustee to act on behalf of
public as trustee

for state resources, but does not address the mechanism for
spending a recovery 40 CFR 300615(a) directs the trustees to coordinate their
efforts and cooperate, but does not reguire ajoint trusteeship, let alone the spending
of money wi aﬁlslatlve authorization. 40 CFR 300615(0 tz]requwes the state
trustee to devise and implement the restoration plan, but aggin this procedure does
not appear to require that the trustee do so without legislative partrcrpatlon

Regulations enacted pursuant to 42 U.S.C. 9651(C) also may affect the state trustee’s
power. These regulations were remended in Chio v. U.S.. 880 F.2d 432 (D.C. Cir.
1989), so it is paossible thet they do not apply. However, even if they do apply, they

toallow for the legislature’s appropriation role, and mey even mitigate against
the joint trusteeship proposed in the MOA. 43 CFR 11.92(a) requires the federal
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recovery 1o be placed in the federal treasury - 1 and the state recovery to be placed
in either a separate account in the state treasury or in an interest bearing acoount
payable in trust to the state agency acting as trustee. The state trustee s required to
Preparearestoratlonplan (which may e modiified) and the money must be spent
or actions described In the restoration plan. 43 CFR 1192(c) and 1198 These
provisions do not explicitly prevent the legislature from appropriating the money to
projects described in the restoration plan, and there seems no practical need to
engraft such a restriction on to the regulations. Typically the executive branch
devises specific plans (within statutory law) and the legislature appropriates money
for them There seens no reason why the legislature could not participate in the
process here by establishing statutory authority necessary for state agencies to
participate in restoration plan it that ity did not alr exist, ad
appropriatirgihe for the prograns proposed by the trustee. Moreover, the
fact that 43 CFR 11.92(3)(2) allows the state recovery to e deposited in an account
in the state treasury suggests that under the Clean Water Act the legislature is to be
alloned to exercise the appropriation power over money that the trustee uses to
TEt T e 1 NP 10 frsert 1 JeQRBLIE T GpaTEHENg ol
under it, were 1o be interpr pr egislature from appropriating money
recovered under that Act, then the same constitutional questions that arergsaﬁsed
under the MOA would apply.

B. The MOA

The MOA reguires the state and federal natural resource damege recovery to be
depasited in a joint trust account, either in the court registry or in another account
agreed to by the parties and approved by the court.  Six trustees, three federal and
three state, are then to spend the money. This procedure raises two questions. él}
Does the legislature need to establish the fund into which the recovery is deposited;
and (2) Does the power of the six trustees to spend the money violate the state
legislature’s appropriation power?

1 The Establishment of the Trust Fund. So long as the money remains in the
court registry, there mey be no constitutional requirement thet the legislature
authorize the deposit of the proceeds, though it would do no harm to do so. It is
standard judicial procedure to depasit funds into the court registry when there are
two litigants who claim a right to all or part of those funds, pending the court's
decision on ownership. However, it is clear from the MOA thet mergepwt is not
mace pending judicial decision, but rather that the money will remain in the fund
until it is spent by the trustee. Because of this "winkle," it may be necessary for the

- 133 US.C. 1321}k) also requires any money recovered by ine federal government under that section
to be placed in a fund in the U.S. treasury. Since the federal recovery is being 2placed in the court
registry, there is a question as to whether the MOA complies with 33 U.S.C. 1321 (k).
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legislature to authorize the creation of the fund and the deposit of money into it. I
the parties attenpt to set up a separate fund, it becomes somewhat more likely thet
legislative authorization is needed because the state could no longer shelter the
notion thet the fund is a nomal deposit into the court registry.

Generally, special funds for state money nust be established by law; he, by the
legislature. Town of Manchester v. Dept, of Environmental Quality Engineering. 409
NE 2d 176 (Mass. 1980). (Trial court ordered fine to ke paid for project enhancing
natural resources; Supreme Court holds money is subject to appropriation and thet
it cannot be considered a trust fund because only the legislature can establish a trust
fnm; State v. West 145 P. 15 (Wash. 1914). The possible argument against the

or legislative authorization is that the court itself hes the power to establish a
trust fund. It is not clear, however, thet this power can be exercised in derogation
of a state’s constitutional requirement that n in the fund ke appropriated.
Moreover, because the fund would ke established by the court under the state's
attomey general's agreement, it is not really the court's power to establish a trust
fund that Is at issue, but rather the authority of the executive branch to establish a
trust fund by agreement.

2 The ApproPriation Power. Article Il, sec. 1of the state constitution vests
ﬁe‘golbeglsl%ll\l/e power in the legislature.  Article IX, sec. 13 of the state constitution
reads as follows:

No money shall be withdrawn from the treasury except in accordance
with apgr]g,onatlom mece by lan. No obligation for the payment of
money shall ke incurred except as authorized by law.  Undbligated
appropriations outstanding at the end of the period of time spe dfied
by law shall be void.

Because the latter section refers to money in the state treasury, one could argue that
this section does not apply to money before it reaches the state treasury. However,
when dealing with constitutional questions involving public funds, courts have
generally held that constitutional provisions apply if the rm@/ IS subject to deposit
In the treasury, even if the actual deposit has not occurred.  State v. Nelson. 7
NW2d 735 (N.D. 1943)(Money due the state under state law must be deposited in
the treasury and be subject to appropriation; it cannot be withheld by a local
ment to recoup money admittedly oned by the state 1o the locel gwemrrent);
exas Pharmaceutical Ass'n v. Dooley. 90 SW2d 328330 (Tex. Ct. Civ. App.
1936)(Money due the state under state law is public nggl ' depoasited In
the statte treasury or not," for the purposes of a constitutional prohibition against gifts
to private persons). The real question is whether the trust fund money is sulject
appropriation and whether the state trustees have the authority to dbligate the
expenditure of the trust fund money without legislative authorization,
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Alaska’s Supreme Court hes taken a fairly strict view of the Iieglslatures appr
tion power. In State v. Fairbanks North Star Borough. 736 P.2d 1140 (Alaska
the court held that a statute allowing the governor tovvnhhold or recbce approprla—
tions when anticipated revenues would not cover appropriations Wes - unconstitu-
tional Oelegation of the Igglslatures appropriation poner. In Puoiic Employees’
Local 71 v. State 75 P2d 102 (Alaska 1989), the court noted thet the state’s
collective bargaining agreements V\ere subject to approval by the legislature because
the funding of s uch an agreement wes relegated 1o the legislature by art. X, sec. 13
of the state constitution. Finally, in McAlpine v. University of Alaska. 762 P2d 8L
(Alaska 1985), the court held thet a provision of an initiative requiring the university
o transfer property t the community college system established by the initiative, wes
an appropriate ' which could mtcorstltutlonally be acconplished by initiative. The
court noted that the reason for tEéohlbltl ng appropriation by initiative wes *to ensure
thet the legislature, and onIy legislature, retains control over the allocation of
state assets " McAlpine V. University of Alaska. 762 P.2d
81 at ss (Alaska en{?nasls in original). See also Thomas V. Bailey. 5% P.2d
1 (Alaska 1979 In|t|at|ve requiring transfer of state land to private persons wes
att oroprlatlon of state asset). Alaska Conservative Political Action Omtee.
V. MJnICngP ity of Anchorage. 745 P.2d 936 (Alaska (sale of utility worth over
$32 million in'ex for $1 is appropriation prohibited by initiative). McNevin v.
IMcNevin. 444 NE.2d 320 (Ind. Ct App. 1983) (claim for money damages is asset).
Superior Court Judge Thomes Steviert hes ruled that "so-Called trust or custodiial
monies received from federal or other sources for specific functions and pu rﬁos&s
were subject to appropriation under art. X, sec. 13 of the state constitution. Kell
v. Hammond. Super. Ct., 1st Jud. Dist at Juneau, Case No, 77-4 (May 30, 1978).
However, since the state Supremme Court has m_tdeadedacaseamﬂartoone
involving the Exxon settlement, further discussion is needed

The attomey general appears 1o take the position thet the: legislature’s power of
appropriating money and authorizing expenditures is not implicated because the
money never becomes the pn ofﬁestateﬂefederalgwemrrentard
members of the executive branch of rmr?e ithout ever deciding
MNMBQArBdWIT\estateerHMNMBGMBd federal govenment.
There are several problems with this argument.

First, if a court were to decide tht the attomey general could authorize money to
be spent (without legislative authorization or appropriation) whenever the money Wes

subject to the coneting claim of another person or entity, it would set a rather
dangerous Urrfortunately,smﬁwaratlonalecwdrmbebesedmﬁe
Clean Water Act, becaleerEImerﬂECIean\/\bterAct nor regulations enected
under it require joint use of the natural resource recove% from Exxon. On
the contrary, 43 CFR 11.92(a) contemplates that the state and recoveries will
be deposited and administered separately, although of course the state and federal
trustees could cooperate in spending their respective recoveries. Therefore, if acourt
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were to find no violation of the appropriation or authorization requirements on the
ground thet no part of the Exxon settlement ever becaie state money, (because the
trustees spent it all before deqdlr;?emm{ belonged to whom) the same rationale could
be applied to any case in which the attomey general agreed with an oppasing party
that they should jointly spend disputed money. A court may be very reluctant t©
meke such a decision, especially given the decisions in the Fairbanks North Star
Borough and McAlpine cases.

Second, if no part of the natural resource damege recovery from Exxon is state
money, then elementary logic compels the conclusion thet the state got nothing for
the damege to its natural resources; the money from Exxon cannot &t the same time
be a state asset and not be astate asset. Under this rationele, the state has given up
one asset (its claim for dameges to its natural resources) without receiving anything
(monea?eln exchange. The argument assumes that the attomey hes given
aney

state’s claims against Exxon for immense to the state’s natural
resources and the state has received nothing in retum.  IT this is indeed what the
attomey general maintains, then there is a sulbstantial question &s to whether the
govemor, through the attomey general, hes faithfully executed the law; as recuired
by art. 1ll, sec. 16 Constitution of the State of Alaska.-"

However, the documents thenselves belie the notion that the state has not recovered
for dameges to its natural resources. The consent decree clearly reflects thet the
state, as trustee, is recovering (jointly with the federal govemment) for damege to
natural resources. The MOA recites that the "state” is a trustee for the dameged
natural resources: MOA, p2 The fact that the n isjoint does not meke it (or
at least part of it) any less the recovery of the state. does the state and federal
govemments’ agreement to spend the money without deciding to whom it belongs,
Obliterate the fact that it is (at least in part) a recovery of the state. Finally, the fact
thet the trustees intend to Lse state employees and agencies for their projects, see 56
Fed Reg. No. 41, . (1991), is a clear indication that the "trust” is not entirely
separate from the state govemnment.

In my opinion, the better view is thet the trust fund recovery does include state
money, albeit of undetermined amount, and albeit imposed with a trust. However
the question still remains as to whether that state money inposed with a trust is
subject to appropriation.

— Interestingly enough, the U. S. Supreme Court has held that a state legislature violates its public
trust in disposing of certain public lands in certain circumstances, and that in such cases, the disposal
is void. 11 Central R. Co. v. Illinois. 146 U.S. 387, 36 L.Ed. 1018 (1892). While a court is almost
certaln_le/ not going to ﬂrevent_an_attorney general from dismissing claims as a general matter, it might
do so if the harm to the public interest were sufficiently egregious.
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Different jurisdictions have taken divergent positions on what money is subject to
appropriation. Eg, Kittredge v. Boyd. 18 P.2d 563 (Kan. 1933)(Taxes under
protest are not subject to appropriation); Oesterle v. Lavik. 52 NW2d 297 éN.D.
1952)(Taxes paid under protest are subject to appropriation.) Some states hold that
money coming from a non-state source (usually the federal government) thet the
source designates for a particular purpose, are not subject o the appropriation
process. Opinion of the Justices. 3/8 NE2d 433 (Mass 1978)(federal trust fund
money); jo Tribe v. Arizona Dept, of Administration. 528 P.2d (Ariz.
1974)(funds from a purely federal source to be disbursed to Indian Tribe and two
cities); State ex rel Segov. Kirkpatrick, 524 P.2d 975 (N.M. 1974)(Federal and private
funds given to state university are not subject to appropriation.)

The resolution of this issue in Colorado hes changed somewhat over time. In
MacManus v. Love. 499 P.2d 609 (Colo. 1972), the court held that federal funds thet
are not connected to state appropriations are not subject to appropriation. In
Colorado General Assembly v. Lamm, 700 P.2d 508 (Colo. 1985), the court held that
money received by the state from a settlement between a federal agency and a
private entity (without participation by the state) wes not subject to appropriation.
However, in Colorado General Assembly v. Lamm, 738 P.2d 1156 (Colo. , the
court held that federal funds that required state matching money, or that could be
transferred among block grants, were subject to appropriation.

At least two states with provisions similar to art. IX, sec. 13 of Alaska’s constitution
have held thet all federal functsrmstbe&opr iated before they can be spent. In
Anderson v. Regan, 425 NE2d 792 (N.Y. 1981), the court held that federal funds
must be appropriated, even though their use is severely limited by federal law, in
order to restrain the executive from overspending, to meintain the balance of pow
between the executive and legislative branches, and to ensure accountability in
govemment. In Shapp v. Sloan. 391 A. 2d 56 (Pa. 1978), appeal dismissed sub nom
Thomburgh v. Casey, 440 U.S. 942, 59 LEd.2d 630 (1979), the court came to the
same conclusion. The court noted that the Advisory Commission on Intergovernmen-
tal Relations, established by Congress, had urged state legislatures to assume greater
control over federal funds coming to state governments.

Given the divergent decisions on this issue in other jurisdictions, it is impossible to
state with certainty what Alaska’s Supreme Court would decide.  However, in ny
opinion, allowing the trustees to spend money recovered from Exxon without an
appropriation would violate art. 1, sec. 1, or art. IX, sec. 13 of the state constitution.
This conclusion is besed on five considerations.

First, the Alaska cases in this area are besed on the premise that control over state
assets and finances is vested in the legislature and only the legislature. The court wes
uwilling to "bend” that principle, even in the face of the fiscal emergency in the
Fairbanks North Star Borough case. It hes also refused, in the McAlpine case, 0
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limit the appropriation power to cover onl money Finally, it applied the principle
in the Public %or Ib/%% Local 71 czae e\Z?n ézgja?%vﬁ a%rontrg:t
governor Wi ic inally, a highly respected
Supenorne(%ﬂrt judge hes found mpétstoggp (a))r%%trust fu¥1cb are subject to
ale opriation in Alaska. Kelley v. Hammond. 1st Jud. Dist. at Juneau, case No. 77-4
(May 30, 1978). There seerrs i ttlereasonfortteoourttodepaltfromttepnmple
when the state is recovering money for damege to natural resources of the state.

Second, the possibility that other parts of the state budget would be affected by
pendlng the money—the consideration behind the shift in the Colorado cases—nal
well apply here. I trust fud IS t0 be spent on certain environmental or fi
and game progras, thet fact may other prograns of the state departments of
environ conservation and fish and game.  If trust fund money is on
progras that use state employees, that may also affect the state b,dget While the
attomey general has taken the posmon thet no part of the recovery is "state™ money,
the restoration plan clearlg6 icipates thet the tmstees will use state employees In
the trust's projects Reg. No. 41, p. 8338 (1991). The use of these
, and I|ab|I|ty for their acts will certalnly affect the state budget  Time
taken by the state trustees for their duties i administering the trust may also affect
staffing decisions in the state budget. Finally if the trustees acquire land to be onned,
gt[?aértlally owned, by the state, that may also affect the long-term fiscal obligations

Third, the cases in this area have primarily dealt with funds received from the federal
govemrrent, and the practice in Alaska has been to appropriate federal funck.
AS 3720020 states that all federal grants of money are to be depoasited in a special
account in the %Eral fund (which would then e subject to appropnatlon? In
aodition, AS 46 authonzes the legislature to appropriate to the oil and
hazardous release response fund “money recovered or otherwise received from
partles resgorﬁlble for the containment and cleanup of oil or a hazardous suiostance
csite” Since the'r will be received from an entity (Exxon) that

rmtches the statutory descri statute indicates the legislature’s intent that
nt;;%/ deposited in general fund for appropriation. \While these statutes

do nat settle the constitutional Issue, they do reflect the legislature’s interpretation

of its powers.

Fourth, some of the cases holding that is not subject to wopnatlon are
besed on the fact that the money is being held by the state in trust for another enti
authorized to spend it. E.g.. Navajo Tribe v. Arizona Dept, of Admin.. 528 P.2d
(Ariz. 1974)(Tribe and cities), State ex rel Sego v. Kirkpatrick. 524 P.2d 9/ (NM,
1974)(University.) The money received for natural resource dameges from Exxon,
however, is not being ' passedthrough to another entity that can spend it Rather,
the state trustees recover the money 'on behalf of the publlcasmjsteeofthe natural

resources.” 33 U.S.C. 1321(1X5). The natural resources cannot spend the money,
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nor can the public. Therefore the “pass through" rationale underlying these cases
does not seem to apply to the money recovered from Exxon. The state IS doing more
than "holding” the money for another; it is, through its trustees, deciding to
allocate the money, which is primarily a legislative function.

Finally, in all the cases discussed above in which nme\]([v\es held not subject
appropriation, the money wes coming to the state as a gift or grant from either the
federal govemment or a third party. (This is true even of the | received from
a settlement between the federal government and Chewron in Colorado Generel
Assembly v. Lamm. 700 P.2d 508 (Colo 1985) because it does not appear thet the
state wes a litigant or released any of its claims in the settlement) No one could
seriously maintain that money paid by Exxon under the consent decree is a "gift” from
Exxon to&teestate. Asis cleary?nderﬁwefrom%t]gm of the consent decree, D?]gm
is top; y the money in exchange for the state ederal governments extinguishing
their claims for damages. This fact distinguishes this situation from those in which
the court viened money as outside the appropriation process because it wes "non-
state funds." E.g.. State ex rel Sego v.Kirkpatrick. 524 P.2d 975 (NM. 1974). Money
received in ex for a state asset can hardly e “non-state funcs.”

IV. Effect of Unconstitutionalitv. Cure; Continuing Appropriations.

A. Effect of Unconstitutionalitv. In general, of course, the attomey general hes
absolute discretion in settling lawsits, including the " to dismiss cases without
recovery by the state. Public Defender Agency v. Superior Court. Third Judicial
District. 534 P.2d 947 (1975). But courts have indicated thet this discretion is not
absolute.  Public Defender y V. Superior Court. Third Judicial District, supra.
534 P.2d at 980 (dliscretion on 9g within constitutional bounds; dicta); Smith v. Meese.
&1 F. 2d 1434 (12th Cir. 1957)( of Justice’s policy on prosecution of voting
rightts cases subject tojudicial review); NAACP v. Levi. 418F. Supp. 1109 (D.C. Cir.
1976) (Dept, of Justice’s policy of deferring to state investigation of civil rights
violations Is subject to judicial reviewkBovd v. US. 345 F. Supp. 70 (E.D.N.Y.
1972) (Prosecutorial discretion does not protect attomey general's conauct from
review on darge of bed faith, fraud, or illegality; dicta). As the court stated in Nader
v. Saxbe. 497 F.2d 676, 67980, n 19 (D.C. Cir 1974).

The Executive's constitutional outy to "teke Care thet the Laws be
faithfully executed™ Art. 11, sec. 3 applies to all laws, not merely
criminal statutes. (Citations omitted). It would seem to follow thet the
exercise of prosecutorial discretion, like the exercise of Executive
discretion generally, is subject to statutory and constitutional limits
enforceable l_hrwg% judicial review. (Citations omitted). The law hes
long recognized the distinction between judicial usurpation of
discretionary authority and judiicial review of the statutory and consti-
tutional limits of thet authority. (Citations omitted.) Judicial review

X
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of the latter sort is nommally available unless Congress has expressly
withdrawn it (Citations omtted). The decisions of this court have
never alloned the phrase "prosecutorial discretion” to be treated as a
megical incantation which autometically provides a shield for arbitrari-
ness. (Citations omitted).

If the attomey general has agreed to provisions that violate the state constitution,
those provisions are invalid. See White Construction Co.. Inc. v. Commonwealth. 418
N.E. 20357 @/lass Ct App. 1981), affd.. 432 N.E. 2d 104(1982? (State officials have
authority to bind the state only to the extent alloned by state law,) This true even
if those unconstitutional provisions are authorized by the federal Clean Water Act.
Federal law does nat require the state tosue under the Clean Water Act. Therefore
the situation is similar to that in McDowell v. State. 785 P.2d 1, 10 n 20 (Alaska
1989), wherein the court held thet the state could not grant a subsistence preference
to rural residents, even though federal law alloned the state to menage federal land
only if it granted a rural subsistence preference on federal land. The issue then is
whether the Exxon settlement documents do violate the state constitution.

Because several documents and legal issues are raised, | will try to summarize the
possibilities:

1. If the dedication required by the Clean \Water Act is not allowed under art.
IX, sec. 7 of the state constitution, the trust fund provisions in both the consent
decree and the MOA are invalid, since they both contain that dedication.

2 _If the provision of the MOA alloning the trustees to spend the trust fund
money without appropriation is invalid under the state constitution, and the Clean
Water Act is interpreted to require thet procedure, then both the MOA and the
consent decree would be invalid because the attomey general would not be
authorized to sue or settle under the Clean Water Act.

3 If the provision of the MOA allowing the trustees to spend the trust fund
money Without appropriation is invelid under the state constitution, but those
provisions are not required under the Clean Water Act (nor incorporated by
Inplication into the consent decree), then the MOA would ke invalid, but the consent
decree would not violate the appropriations provisions of the state constitution.

4 Ifthe m}%dﬂﬂesta_te under the plea agreement violates the dediicated
funds provision (whicn seerms unlikely), then the state cannot accept the money.

B. Cure. If the plea agreement, MOA, or consent decree violate the dediicated funds
prohibition, then the ceedication is invalid. The legislature cannot “cure” a dedication
problem because the prohibition on dedicated funds applies to the legislature as well
as the executive branch. However, for those years in which the legislature actually
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lated the money for the required purposes, the money could be for
%Ogjrposes pursuant to the ap%ﬂoprian%un (not pursuant to the dedicalslp())?].q)t

The appropriation problem could ke cured in several ways, assuming of course that
the Clean Water Act does not reguire trust money to be spent without appropriation.
First, the court or the parties could amend the MOA to require annual appropriation
of that portion of Exxon's payment that is a state asset. The court may, In fect, mpl?/
an appropriation reguirement.  Altemately, the legislature could take it upon itself
to authorize the trust and the depoasit of money into it, and to appropriate each year
the state’s interest in Exxon’s payment to the fund.

It might be passible for the current legislature to appropriate to the trust fund all of
the natural resource damege recovery 1o ke received from Exxon under the consent
decree over the years. However such a “continuing appropriation” mey itself violate
the oedication of funds prohibition. A state superior court hes held that a
contlnuugjapproprlanon violates the dedicated funds provision. Trustees of Alaska
v. State. Super. Ct., 3rd Jud. Dist,, at Anchorage, case No. 3-AN-84-12063 (Aug. 30,
1985) Apparently the theory wes that the legislature meking the continuing
appropriation is attempting to tie the hands of future legislatures who would, in order
to negate the continuing apjpropriation, have to repeal It The Trustees case wes not
appealed, s0 it is not clear whether cont nuing appropriations do violate the
dedicated funds provision. However, in Public Employees’ Local 71v. State. 7/5P.2d
1062, 1064 (Alaska 1989), the State Supreme Court did state that the monetary termns
of a collective bargaining agreement are subject to independent legislative approvel
by appropriation "each year" thet the contract is in effect  Even if continuin

appropriations do violate the dedicated funds provision as a general metter, it sti

might be passible to defend a continuing appropriation as required for participation
in a federal program, although such an argument would be suljject to the objections
discussed above in connection with the dedication in the MOA and consent decree,
and the additional argument thet a continuing appropriation wes not required by the
Clean Water Act, the consent decree, or the MOA. Finally, of course, as a practicel
matter subsequent legislatures could repeal the continuing appropriation at any tine.

V. Summary.

The Attomey General stated in his April 2, 191 menoat p 10 thet the "real” issue
is whether he and the Governor had the power to settle the Exxon Veldez litigation.
Unfortunately, | cannot agree. There is no doulot thet the Attormey General has the
authority to settle the state’s litigation in good faith. However, his authority, like the
authority of any state official acting in his or her official capacity, is limited by the
Constitution of the State of Alaska.

Therefore the first cuestion is whether the Attomey General can release the state’s
claim in exchange for money thet must ke used for certain purposes under the Clean
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Water Act, 33 USC. 1321% If the court were to interpret art. 1X; sec. 7,
Constitution of the State of Alaska, strictly, the dedication might well be invalid
However, if the court interpreted the' ‘federal (ﬁram exception less strictly (which
mrrywewrtcouldreasonablydo and if in fact all the money dedicated to the trust
were actually recoverable under the Clean Water Act, then the agreement would not
violate art IX sec. 7 of the state constitution.

The second question is whether the Attomey General, having recovered asthe
authorized representative of the state, has the constitutional authority to allow the
state and federal trustees tospendthat money without appropriation by the state
legislature. (It should ke noted thet the Clean Weter Act and regulations adopted
pursuant to it do not expressly prohibit the legislature from approprlatlng the state’s
recovery nor reguire or expressly authorize ajoint trust) Essentially the Attomey
General has decided that, rather than litigate with the federal govemment over who
owrs how much of the trust money, he will agree that the state and federal trustees
spend the money. However well-intentioned that decision may be, | believe the
ﬁreement violates art. I, sec. 1or art IX, sec. 13 Constitution of the State of
aska. The Attomey General certainly has the authority to determine the value of
the state’s claim by a good faith settlement, but only the state legislature hes the
power to authorize its expenditure. While it is possible that | amwrong, | douiot that
a court will agree with the position that the state never received anything because the
trus 68 spent the money without deciding who owned how much of it

g|1_|:2§7 pim
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(01)7) 465-3867 or 465-2450 Court Plaza, Room 500
PAX (007) 465-2020 Mail Stop 3101
MEMORANDUM March 19, 1991
SUBJECT: Exxon Settlement; Overviewand Preliminary Questions; Federal
Criminal Case (Work Order No. (7LS1
T0: Senator Dick Eliason
FROM: Pamela _
Assistant Revisor of Statutes

OVERVIEW: CRIMINAL CASE

The U.S. hes filed a criminal case against Exxon in federal district court in Alaska

(A-90-015-1 Cr. and A-90-015-2 Cr.) There is a proposed #Iea agreement between
the U.S. and BExxon. If it is rejected, Exxon can withdraw from the consent decree.

Legal Basis. The case againsi Exxon is based on violations of the Clean Water Act,
33 U.SC. 1311(3) and 1319(0)51)(A)), the Refuse Act 233 U.S.C. 407 and 411), and
Migratory Bird Treaty Act (16 U.S.C. 703 and 707(a).

T of Damages. The Plea Agreement contenplates a fine payable to the US.
a%/gersestitution payable to the S'EAa%e. o

Amounts to be Peid. The l?'reopozsed fine is $100 million, with $50 million remitted
(not paid). Restitution to the state is in the amount of $50 million.

To Whom Paid. The fine is to be paid to the U.S. govemnment. The $50 million in
restitution will ke paid to the state.

Restrictions on Use. The $60 million peid in restitution is to be "used by the State
of Alaska exclusively for restoration projects relating to the "EXXON VALDEZ" all
spill." Plea Agreement p. s. Restoration includes replacement and enhancement of
affected resources, acquisition of equivelent resources and services, and long-term
environmental monitoring and research projects directed to the prevention,
containment, cleanup and amelioration of ail spills. 1d.
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Who Decides How Money Used. It appears thet the restitution will be peid
immediately to the state (general fund) and therefore the legislature will determine
how it is spent, within the restrictions on use listed above.

PRELIMINARY QUESTIONS RELATED TO PLEA AGREEMENT

Has the state filed a criminal complaint against Exxon under state law?
Could |t7 When does the statute of limitations run?

gf—i& pim
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(907) 165-3807 or 465-2350 Court Plaza, Room 500
PAX (907) 465-2029 Mail Slop 3101
MEMORANDUM March 19 191
SUBJECT: BExxon Settlement; Overview and Preliminary Questions; State
Case (Work Order No. 7L.S1053)
T0: Senator Dick Eliason
FROM: Pamela Finlej
Assistant Revi

OVERVIEW: STATE CASE

On August 15 1980 the State filed a complaint Exxon and others (including
Alyeska) under state lawin state superior court. (; ) References in this memo
aretopeg&soflfecorrplalnt If the consent decree becames effective, all but one
of the state's claims against Bon and Bxxon Pipeline in the state cese will be
dismissed. The one exception is for the local governments' share of fisheries business
taxes lost due to the ail spill. CD 20 pp. 1819 TheconsentdecreealsoprO\/ld&sfor
the release of clains "for natural resource ohnag&s inst Alyeska. It is not clear
what will happen to the state clains against other defendarrts Exxon Shipping O
Amerada Hess Pipeline Corp,; Arco Pipe Line Co,; BP Alaska Pipelines; Mol
Alaska Pipeline Co.; Phillips Alaska Pipeline Corp,; and Unocal Pipeline Co.

Legal Basis. The state’s claims are besed on state statutory and common law. The

clams include:  negligent or intentional failure to contaln and clean up the spill

(p.23); negligence In piloting the Bxxon Veldez (p. 25) reglgent or mtentlonal
es

mlsrepresentatlon as to prevention and cleanup &';\pabllltl 7); negligence per
negligence proved by violation of statutes and regulations)(p 28 Pe

%
strict liability (p.29); maritime tort (p.30); breach of nght-of-wey Iease 31); public
nuisance (p.32); private nuisance (p.33); trespass (p. 34); strict |§§bl|l'[y under
AS 460382 (p. 3); liahility for restoration under AS 4603780 (p. 36); cwil
uncer AS 46.03.760(e) (p.37); civil penalties underAS 46.03.758(b) )
((jzgt (p.37); civil assessments under AS 46.03.760(a); and infliction of emotional
iStress,

Types of Damages. The state seeks to recover civil penalties and assessments,
response costs, cleanup oosts, damege assessment costs, damege to the natural
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resources of the state, direct and indirect costs of prcwidirg; govemmental services
people adversely affected by the ail spill, losses due to ordinary ment services
wrtasgled or impaired &s a r&sultlﬂe oil S%I(IJII’ |loss of revenue from fish processi
tax, salmon enhancement tax, ol Liction tax, corporate income tax,

all production royalties. (See ppe-s ?ﬁerZ)

Amount Paid. No settlement has been proposed.  If the case were taken to trial,
recovered would depend on the strength of the evidence presented at trial

dameges
to prove the loss, and the amount thet the fact-finder would attach to intangible
losses (e.g., the value of natural resources damaged.)

To Whom Paid. If ajudgment were recovered, Exxon would either pay the state or
the state would execute on its judgment against Exxon’s property.

Restrictions on Use.  There are no restrictions on the use of damages recovered
under state law. AS 46.08.0/0 encourages the legislature to appropriate recoveries
and penalties to the oil and Hazardous suibstance release response fund, but does not
require such an appropriation.

Véugg Decides How Money Used.  The legislature decides how the money will e

PRELIMINARY QUESTIONS RELATED TO STATE CLAIMS

1 If the state settles under the consent decree, what happens 1o the state
claims aggainst the remaining defendants? Are there any state clainms remaining
against Alyeska?

2 State law allons recove\%gcertain damages that the CWA does nat, eg,
economic losses, civil penalties. [ cloes the state gain in the consent decree thet
compensates for the loss of these claims?

aLBapim
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MEMORANDUM March 14 191
SUBJECT: Disclosure of Exxon Valdez litigation documents
(W.O. 7.50985)
T0: Representative Kay Brown
FROM: John B.
Legislative Counsel

You have asked whether the governor mey agree, as part of an Exxon Valdez
settlement, to keep certain documents confidential that would otherwise be public
under state law, especially resource darm%e assessments. | believe that a recent
Alaska Supreme Court decision would pronibit the governor from doing this,

In Anchorage Schoal District v. Anchorage Daily News. 7/9P.2d 1191 (Alaska 1989),

the court ruled thatapubhcagerwrrayrrtmrwmentﬂ‘e public records statutes

(AS 0925110 - 0925125) hy agreeing to keep the temrs of a lawsuit settiement

agreement confidential. Despite the mportance of the issue, the court dealt with it
ite briefly, thus indicating (in my opinion) thet the court found the answer quite
ear.

The school district argues thet it should not be required to produce the

settlement  documents because the confidentiality agreement wes
material to the settlement. According to the district, puplic interest in
promoting  settiements, coupled with the need efficiency in
8orscxljuct|ng govemment business, outweighs the public interest in
isclosure

Alaska’s public records disclosure statutes ¢ to records maintained

by municipalities. In general they prov oad public access to
municipal - "books papers, files, accounts, writings

transactions.” AS 0925]10 The question whether a rrummﬁ?l %

disclose a particular document is resolved by balancing the

conI?Ub"C interest in disclosure aggairst the rrunlupal interest in
dentiality. In recognition of the fundamental nature of the public

nght to knov the municipality has the burden of proving that the
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record should not be disclosed. Exceptions to the statutory disclosure
requirements are narrowly construed.  Doubtful cases are resolved by
permitting public inspection.
W\& recognize the important public policy served by those measures
which encourage settlement. VA& recognize also that some litigants are
unwilling to settle unless the tems of settlement remain condential,
and that a municipality's inability to assure confidentiality mey,
therefore, adversely & its ability to negotiate a settlement.
Nevertheless, the specific statutory provisions upon which the Daily
News relies reflect a policy determination favoring disclosure of public
records over the general policy of encouraging settlement. The people
of this state, through their elected representatives, have stated in the
Clearest of terms thet it is more important that they have access to this
of information than thet it remein confidential. Thus, we hold
a public agency may not circumvent the statutory disclosure
requirements By agreeing to keep the tems of a settlement agreement
confidential. Under Alaska law; a confidentiality provision such as the
one in the case at bar is unenforceable because it violates the public
records disclosure statutes.

Id. at 1192-93 (citations and footnotes omitted; emphasis in original).

| do not think that the "Wwork product” exception to discovery hes any relevance here,
at least not after a settlement. That exception is intended to prevent a litigant from
obtaining access during litigation to documents prepared by his or her adversary for
the Iitigation. \While it probably overrides the public records statutes as long as
Ir{!%on is ongoing, the exception would seem to have no applicability once the
itigation is over.

My thinking on the work product (%pestion is besed in Part on the legislature’s
enactment of AS 0925122 as part of the 1990 overhaul of the public records laws.
That statute, which codifies the substance of 6 AAC 95.150 (a section of Governor

Hammond's freedom-of-informetion regulations), provides:

Sec. 0925122 LITIGATION DISCLOSURE. A public record that
is subject to disclosure and copying under AS 095110 - 0925120
remains a public record sulgject to disclosure and copying even if the
record is used for, included in, or relevant to litigation, including law
enforcement proceedings, involving a public agency, except that with
respect to a person involved in litigation, the records sought shall be
disclosed in accordance with applicable court rules. In this section,
“involved in litigation” means a party to litigation or representing a
party to Iitigation, including odbtaining public records for the party.
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| read this statute as implying that when a person is not involved in litigation with the
state, which is everyone after the litigation has been settled, the nomal rules of
dlsclosure_ e, the public records laws, apply, and not the court rules. Since "work
product” is a creature of the court rules, it would not apply after a settlement.

It also seens clear that the resource damege assessments Wwould be subject to pubdlic
disclosure under AS 0925110 - 0925125, The definition of public records in
AS 00.25220(6) is extremely broad

(6) "public records” means books, papers, files, accounts, writings,
including drafts and memorializations of conversations, and other |tems
regardless of format or physical characteristics, that are developed or
received by a public agency, or %ra tﬁ(;vate contractor for a public
agency, and that are preserved ir informational value or as
evidence of the organization or operation of the public agency; “public
records” does not include proprietary software prograns.

| do not see how resource damages assessments would not fall under this definition.

| understand thet the attomey general is concemed that some of the litigation-related
material, if released, might be used in sulbssequent litigation against the state. | do not
think that this matters. There is nothing in the public records law that provides an
exception for records that might be detrimental to the state’s interests” If the state
is already in litigation as a it might be able to withhold information from
a plaintiff under AS 0925122 (assuming that the court decided that the "work
product’ wes prepared for all litigation, and not just that where the state wes a
plaintiff). But if no litigation has yet been brought, | do not think that the state can
avall itself of this protection. (Of course, since it is almost two years since the Exxon
Valdezg roundlngl lhestatute of Ilmtatlons for tort suits against the state arising from
the grounding will likely run soon.)

If | may be of further assistance, please advise.

JBG:pl
91-155pim

y In Anchorage School District the court rejected an argument that the settlement could be sealed
because the Open Meetings Act, AS 44.62.310 - 44.62.312, allowed executive session for matters which
would clearly have an adverse effect upon a government unit’s finances. 779 P.2d at 1193 n.5. The
court observed, "The people have not delegated to their representatives the power to decide what the
public may or may not know."
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ANALYSIS OP INDEMNIFICATION PROVISIONS
QJ-gRQQQFIBD -mQN SETTLEMENT J~BESKFNT

The proposed settlement agreement recognizos that even if

it 1a approved there will still be litigation among Exxon,

AlyoBka, the Alyeska owner companion, and the Trans Alaska

Pipeline Liability Fund, over who will end up paying how much of

the bill for the oil spill. It also recognizes that the state and

federal governments will be drawn into that litigation by Exxon

and Alyeska, who blame the governments for part of the damage. It

contains a series of complicated provisions dealing with Exxon"s

and Alyeska®"a right to blame the state and federal governments for

whatever liability is imposed on them in the ongoing litigation by

commercial fishermen, natives, municipalities, and others injured

by the Exxon Valdez oil spill.

This memorandum attempts to show the practical

consequences of these tangled provisions.

1, Exxon agrees to indemnify the state against claims by

Alyeska that the state ia partly at fault for the damages owed to

commercial fishermen, natives, area businesses and others injured

by the spill. However, the agreement requires the state to fight

any such claims; otherwise Exxon does not have to pay. Alyeska

has filed suit against the state in Superior Court? the agreement

permits Alyeeka to continue to litigate that claim against the

state. The settlement agreement does not free the state from the

need to defend itself against Alyeska"e suit.
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" 2. in response to congressman Miller®s recent criticism

that the settlement lets Alyeska off soot free, Attorney General

Cole has said that the agreement permits the state to continue its
suit against Alyeska to reaover the state®s expenses in responding

to the spill, and that the state intends to press those claims in

court. The aontinued litigation by Alyeska against the state, and

by the etate against Alyeska, destroys one of Governor nickel"s

publio justifications for the deal - namely, ending the state"s

legal expensec by getting the state out of the oil spill

litigation. (It should be noted that for every dollar the state

recovers on 1its claims against Alyeska, the settlement agreement

entitles Exxon to a rebate of $20.34 - its share of Alyeska'a

obligations, as a 20.34% owner of Alyeeka.”)

3. Exxon does not agree to indemnify the state against

claims by injured citizens that the state"s negligence was partly

at fault for the spill and the botched cleanup.2

4. Exxon agrees not to make claims against the state for

"Contribution™ or "indemnity," in the suits brought against Exxon

by victims of th® spill. However Exxon retains the right to blame

the state for part or all of the damages, and to ask the jury to

allocate a share of the responsibility to the state. Under Alaska

law, the victims cannot colleot from Exxon for the state®"s share
1 Agreement and Consent Dearea, 1 23,
2 Id., 1 26.

29
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of the damages. Unless Exxon and Alyeska agree in the settlement

not to try to shift the blame onto the state, the yictims are

forced to sue in state in order to proteat their ability to

collect full oompeneation for their losses. Onoe again, the

settlement agreement fails to extricate the state from the

litigation, as Governor Hickel claimed 1t would.

5. The agreement explicitly preserves Exxon®"s right to

sue the Trans Alaska Pipeline Liability Pund, to recover the money

Exxon paid out to spill victims through 1ts "claims program®1 in

1989 and 1990 on behalf of the Fund (more than $225 million).3 If

the Fund tries to bring the state into the case, Exxon will

indemnify the state against claims by the Fund.4

6. Exxon also has the right to sue Alyeska to reaover

whatever Exxon pays to the governments or to the private

plaintiffs. If Alyeska tries to bring the state into that case,

Exxon will indemnify the state against these kinds of claims by

Alyeska.5
Ifl., 121.
Id. 122
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ANALYSIS OF FINANCIAL TfiSMFl OF
m JgRPPOBM EXXON SETTLEMENT__

The settlement agreement has been publicized as a billion
dollar payment for restoration of Alaska®"s damaged natural

resources, in fact, considarably lees will be available for

restoration of the environmental damage caused by the Ey*,<on Valdez

oil spill. As shown below, no money at all will be available for

restoration projects until September, 1993.

1. The agreement only requires Exxon to pay a total of

$900 million, 1in installments over 10 years. The other $100 mil—

lion is only payable if the State oan prove (in 2002) that there

has been additional natural resource damage of a kind that was not

anticipated or known in 1991. The likelithood of Exxon ever paying

that $100 million (without a fight) 1ia nil.

2. Exxon 1is required to pay only $90 million in 1991,

and $150 million in September, 1392. Under the agreement, all of

those first two payments will be spent to

(@ reimburse Exxon for i1ts clean-up expenses from
January 1, 1991 forward;

(b) reimburse the federal and state governments for their
past clean-up costs, damage assessment costs, and

litigation expenses (approximately $62 million and

$72 million, respectively);
(c) reimburse the state and federal governments for

alean-up aosts incurred after December 31, 1990.
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3« The first money that will be available to fund
raitoration projacts will ba tie September 1993 payment of $loo
million. Thereafter, Esocon will Jaatoa 8 annual payments of $70
million each, in September of each year until 2001. (That i1s less
than the interest the government would be earning annually on the
”%$900 million settlement™ if Exxon had been required to pay that

amount in a lump sum.
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April 12, 1991

Dear Judge Holland;

We are writing to express our views regarding certain aspects of
the proposed settlement of Federal and state civil claims arising
from the EXXON VALDEZ oil spill.

These views are based on the ongoing effort of our Subcommittees
to monitor the response to the oil spill, particularly by Federal
agencies, 1including the assessment of injury to natural resources
and plans for restoring the environment of Prince William Sound,
In this capacity, our Subcommittees conducted an oversight
hearing on the proposed settlement on March 20, 1991, Prior to
that hearing, we asked the Department of Justice to prepare and
make public a summary describing and quantifying the scope and
severity of injuries caused by the EXXON VALDEZ spill to natural
resources. That summary was prepared and submitted to Congress
and the Court on April 8th.

Following the hearing, we asked the Justice Department: to provide
Jall documents summarizing or estimating the dollar value of
injuries done to natural resources by the spill and the costs of
restoring those damages™, while offering, 1if requested, to
maintain the confidentiality of those documents. That request was
denied in a letter to us on April 9th. A copy of the
correspondence 1is enclosed.

We believe there 1is a strong general argument to be made in favor
of settling the pending Federal and state claims now, thereby
avoiding prolonged litigation and making funds immediately
available for restoration purposes. But we also believe that no
settlement should be accepted unless it serves the public
interest and meets the requirements of Federal law. We are
unable at this time to determine if the proposed settlement
satisfies these criteria. We therefore respectfully recommend
that you not approve the proposal unless and until certain
fundamental issues are clarified.
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Specifically, we believe that the following three actions should
be taken prior to approval of the settlement: 1) disclosure to
the court of enough information to permit a fully informed
judgment about the monetary sufficiency of the proposed
settlement; 2) a commitment by the trustees to release all damage
assessment and restoration studies and related documents to the
public after the settlement is approved; and 3) clarifications by
the trustees concerning the manner in which the recovered funds
will be spent and the extent of public participation in the
restoration planning and decisionmaking process. Each point is
discussed below,

1. THE TRUSTEES HAVE FAILED TO PROVIDE THE INFORMATION NEEDED TO
ASSESS THE MERITS OF THE PROPOSED SETTLEMENT.

a. How much will restoration cost?

Section 311 of the clean Water Act requires the United States to
redover from Exxon sufficient funds to cover the costs of
replacing or restoring the natural resources under its
trusteeship ;hat were damaged or destroyed by the oil spill. At
this point, only the trustees- and perhaps not even they- are 1in
a position to judge whether or not the amount of the settlement
is sufficient to meet this statutory obligation. This 1is true
because the trustees have not disclosed to the court, and have
refused to disclose to Congress and the public, the detailed
information necessary to assess the severity of damage and the
anticipated costs of restoration or replacement.

Although we do not know how large the settlement should be, we do
know that it is not as large as some of its proponents have
encouraged the public to believe. Last month, we asked the
Congressional Research Service to review the proposed agreement
to determine its not value to the Federal and state governments
in real terms, taking into account the effects of inflation and
Exxon®s ability to deduct civil payments from its taxes. That
study, a copy of which is enclosed, placed the estimated net
value of the settlement at between $421 million and $524 million.

The difficulty of judging the adequacy of the settlement 1is
further complicated by the facts that the damage assessment
process is, according to the Administration®s April 8th summary,
still in a "preliminary"” stage; the degree of injury to some
important species, 1including salmon, will not be known for years;
injuries to several other species are continuing; and specific
restoration plans have not been made, nor costs estimated.
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b. Should restoration funds be used to pay cleanup costs?

Today, more than two years after the spill, oil remains trapped
in sediments and gravel. More cleanup may occur this summer.
Under the proposed agreement, any future cleanup activities (and
certain past cleanup costs) will be paid for by the Fund
established to finance restoration activities. This will create a
direct tension between cleanup funding and restoration funding -
gn ;either—or" scenario even though the Clean Water Act requires
oth.

The adequacy of this arrangement depends upon the sufficiency of
funds to cover both obligations. Once again, no good conclusion
can be made about this aspect of the agreement without better
information on projected cleanup costs and restoration costs.

We, like the public, are not able to make a good judgment about
the monetary adequacy of the proposed settlement. That is
important, but it is far more important that the court have
access to all the documents it needs to make that judgment. Those
documents must include more than a summary of the injuries to
natural resources that have occurred, but also an expert
evaluation of the cost of restoring those injuries, acquiring
equivalent resources, if necessary, and providing compensation
for loii"t use and other values pending restoration. We urge you to
withhold approval of the settlement unless and until that
information has been provided to the court.

2* THE PUBLIC®S NEED TO KNOW.

As mentioned above, the trustees have refused to release their
evaluations of the scope and severity of the injury to natural
resources resulting from the spill. This refusal is based on the
claim that disclosure would jeopardize the proposed settlement
and i1s covered by a loosely construed attorney-client privilege.

We agree that the trustees are entitled to maintain the
confidentiality of a limited amount of detailed information
gathered or prepared specifically to assist the prosecution of a
pending case and that would, if publicly revealed, seriously
undermine their legal position. That entitlement is an extremely
narrow one in our judgment, however, and should never again be
interpreted as broadly as it has been by the trustees in the
present case.
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The fact is that the trustees 1in this instance developed a
virtual obsession about secrecy. That obsession undermined the
effectiveness and coordination of oil spill response and damage
assessment efforts and unnecessarily limited public access to
information on matters as important as public health. The sharing
of scientific data and the dissemination of expert opinions is
vital to maintain public confidence and ensure the effectiveness
of response actions. In this case, the trustees operated with a
degree of secrecy for which there was no practical or legal
justification.

It is important to remember that the information available to the
Executive branch concerning natural resource injuries in the
EXXON VALDEZ case was gathered pursuant to public law, by public
personnel and at public expense. The information pertains to
resources that are publicly managed, publicly owned and subject
to public trusteeship under federal law. Accordingly, we believe
that citizens deserve access to the information whether they
desire simply to assess the merits of the deal worked out by the
trustees or to make a more informed judgment about their own

legal options.

Consequently, we urge you to solicit an enforceable commitment
from the Federal Government that all information available to it
concerning the scope and nature of injuries done to natural
resources as a result of the oil spill, including documents that
place an estimated dollar value on those injuries and the costs
of restoration, will be made public promptly subsequent to
approval of any proposed settlement.

3. THE TRUSTEES MUST CLARIFY VAGUE COMMITMENTS ABOUT HOW THE
FUNDS WILL BE SPENT.

The prtveed settlement and Memorandum of Agreement between the
Federal and state trustees provide only a vague and inadequate
description of the purposes for which the recovered monies will
be spent and the manner in which decisions about spending
priorities will be made. We therefore recommend to the court
that 1t seek substantial further clarifications from the trustees
on these matters.

The effect of the consensus decisionmaking approach proposed for
the Trustee Council will be to allow each Federal and state
representative to veto any proposal by any participant. In the
event that the obligations of the Federal and state trustees
under Federal and state law are not identical, the Trustee
Council may be operating under a sst of dual and potentially
conflicting obligations. Under section 311 of the Clean Water
Act, recovered funds must be used to 3olely to restore,
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rehabilitate* or acquire the equivalent of the damaged natural
resources. We encourage the Court to make it clear that this
limitation must be strictly adhered to by the trustees. The
restoration fund is not to be viewed as a general fund to finance
favorite projects or to conduct assessments in perpetuity.

We also urge you to Bolicit a clearer commitment from the Federal
and state trustees for public participation in the natural
resource damage restoration process. As you know, the proposed
Memorandum of Agreement and Consent Decree provides that the
Trustees shall ensure "meaningful public participation”,
including the "possible” establishment of a public advisory
group. We believe a more detailed commitment should be made
before the agreement becomes final.

CONCLUSION

We appreciate the opportunity to provide the court with our
recommendations on the proposed settlement. While we value and
applaud the attempt by the litigants to settle their differences,
we believe that certain clarifications are necessary before the
proposed settlement is approved. We respectfully urge the court
to seek those clarifications prior to taking final action on the
agreement.

Dennis M. Hertel, chairman GejMfy TS.1 Studds, Chairman
Subcommittee on oceanography, Subcommittee on Fisheries and
Great Lakes and the Outer Wildlifi Conservation and the
Continental Shelf Environment

Committee on Merchant Marine Committee on Merchant Marine
and Fisheries and Fisheries

filliam J. Hughes# chairman
"subcommittee on intellectual Property
and Judicial Administration
Committee on tha Judiciary

The Honorable H. Russel Holland
U.S. District Judge

@.fi. District Court

222 West 7th Avenue

Anchorage, Alaska 99513

Enclosures
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Honorable H. Russel Holland
United States District Judge
U.S. District Court

222 West 7th Avenue No.4
Anchorage, Alaska 99513

Honorable Stanley Sporkin
United States District Judge
U.S. Court House

3rd and Constitution, N.W.
Washington, D.C. 20001

In Re:

United States of America v. Exxon Shipping Company and Exxon Corporation (No. A90-015 CR.)
[Criminal Plea Agreement;j

United States of America v. Exxon Corporation. Exxon Shipping Company, and Exxon Pipeline Company,
in personam, and the T/V Exxon Valdez, in rem (A91082 Civil) [Agreement and Consent Decree]

State of .Alaska v. Exxon Corporation, Exxon Shipping Company and Exxon Pipeline Company, in
personam, and the T/V Exxon Valdez, in rem (A91083 Civil) [Agreement and Consent Decree]

United States of America v. State of Alaska, and The State of Alaska v. United States of America (A91031
Civil) [Memorandum of Agreement and Consent Decree]

State of Alaska v. Exxon Corporation, et al. (3AN-89-6S52 Civil)

The Native Village of Chcnega Bav. et al.. v. Manuel Lujan. Jr.. et al. (91-483 SS Civil) and Chenega
Corporations al.. v. Manuel Lujan”lIr., ct al. (91-484 SS Civil)

Gentlemen:

For purposes of your review of the pending cases cited above and other claims arising
from the Exxon Valdez oil spill of March 24, 1989, | want to bring to your attention some
significant cvider.ce concerning Exxon Corporation's and the Alyeska Pipeline Service
Company’s culpability.1

~ IThc owner companies of Alyeska Pipeline Scfvice Company (“Alyeska’) are B.P.
Pipelines Alaska. Inc. (50.01 percent); Exxon Pipeline Company (20.34 percent); Arco
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As Chairman of the Subcommittee on Water* Power and Offshore Energy Resources, |
have conducted an investigation of matters related to the Exxon Valdez oil spill, including
the cleanup response, damage to natural resources, and operation of the Trans-Alaska
Pipeline System.2 The Committee on Interior and Insular Affairs was a principal aurhor
uf the Trans-Alaska Pipeline Authorization Act (P.L. 93-153) and has broad jurisdiction
conce_rmng public lands and natural resources in Alaska and a special interest in issues
affecting Alaska Natives,

In the course of this investigation. aiyeska has provided me with documents which
indicate that Exxon and the other owner companies which control Alyeska: (1) knew that
Alyeska could not effectively respond to an ofl spill in Prince William Sound™* (2) failed to
make necessary improvements in Alyeska’ ofl spill response capabilities; and, (3) secretly
decided that Alyeska would not respond to an oil spill in Prince William Sound in the
manner prescribed by Alyeska’s Oil Spill Contingency Plan.

Alveska’s Promises
Before the Pipeline Was Approved

In 1971, during the consideration of the trans-Alaska pipeline project, Alyeska's pollution
control specialist R.L. Benyon promised the public in testimony before the Department
of the Interior that;

"The contingency plan which will be drawn uF will detail methods for
dealing promptly and effectivelg with any spill which may occur, so that its
effect on the environment will be minimal. We have adequate knowledge
for dealing with oil spills and improvements in techniques and equipment
are continuing to become available through world-wide research. The best
equipment materials and expertise which will be made available as part of

Pipe Line Co. <20.34 percent); Mobil Alaska Pipeline Co. (4.08 percent%;_Amerada Hess
Pipeline Corp. (1.5 percent); Unocal Pipeline Co. (1.36 percent); and Pnillips Alaska
Pipeline Corp. (1.36 percent).

Anvestigation of the Exxon Valdez Oil Spill, Prince William Sound, Alaska,"
Oversight Hearings before the Subcommittee on Water, Power and Offshore Energy
Resources of the Committee on Interior and Insular Affairs (Serial No. 101-5, Parts | to
V) (hereinafter "Investigation of the Exxon Valdez Oil Spill").
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the oil spill contingency plan, will make operarions at Port Valdez and in
Prince William Sound the safest in the world. [Emphasis added.]"

On April 10, 1973, the President of Alyeska, E.L. Patten, in testimony urging approval of
the pipeline project, promised Congress that the very best technology would be In place;

"In safety [sicLsuperior American tankers the light traffic between Valdez,
Alaska, and the west coast involves hazards of less magnitude than any
other tanker run of which | have knowledge. The most modern loading
equipment and progos_ed vessel designs will reduce even these modest risks
before pipeline authorization begins."3

In the_Rjjfot-of-Wav Agreements

In exchange for the ri?ht to build the Trans-Alaska Pipeline System on public lands,
ﬁ\llyeﬁka signed right-of-way agreements with both the United States and the State of
aska.

In the section on oil spill contingency plans in the right-of-way contract with the United
States, Alyeska promised to control and clean up any oil spill:

"It is the policy of the Department of the Interior that there should be no
discharge of Qil or other pollutant into or upon lands or waters.
Permittees must therefore recognize their(prime responsibilitr for the
protection of the public and environment from effects of spillage....
Permittees shall demonstrate their capability and readiness to execute the
[contingency] plans....If during any phase of the construction, operation,
maintenance or termination of the Pipeline, any Oil or other pollutant
should be discharged from the Pipeline System, the control and total
removal, disBosaI and cIeaninP up of such Qil or other pollutant, wherever
found, shall be the responsibility of Permittees, rerardless of fault.
[Emphasis added.]"4

3"0il and Natural Gas Pipeline Rights-of*Way," Hearings before the Subcommittee
on Public Lands of the Committee on Interior and Insular Affairs (Serial 93-12) at p.526.

Stipulation 2.14 to Agreement and Grant of Right-of-Way for Trans-Alaska Pipeline,
January 23, 1974, between United States of America and Alyeska owners. As used in
Stipulation 2.14, Oil Spill Control is defined as: (1) detection of the spill; (2) location of
the spill; (3) confinement of the spill; and (4) cleanup of the spill,

3
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Atjhe time of the Exxon Valdez spill

According to the "purﬁ_ose" section of Alyeska's Oil Spill Contingency Plan (the
"contingency plan”) which was in effect on March 23, 1989, Alyeska promised rapid and
effective response to any oil spill using state-of-the-art technology:

"The objective of the Alyeska Oil Spill Contingency Plan is to minimize
damage to the environmem.Jn the event of an oil spilL.the resources of
[Alyeska] are organized in a preFIanned manner to assure rapid and
effective response to any oil spill emergency. This manual outlines the
technl(iues which will be in accordance with state-of-the-art oil spill cleanup
technology. [Emphasis added.]"5

In section 102 of the contingency plan, Alyeska promised that it is the polick of the
owner companies to fully comply with the laws and to take "every reasonable action" to
minimize environmental damage from oil spills:

"It is the policy of the eight owner companies, constituting the Permittees
under the Federal Right-of-Way Grant and the Lessees under the State
Right-of-Way Lease and represented by their agent, Alyeska Pipeline
Service Company, to take everv reasonable action to prevent oil spills and,
if they occur, to minimize environmental damage. Alveska will comply with
the relevant pollution laws for the protection and conservation of
environmental resources. [Emphasis added.]"*

Alyeska also promised in section 102 of the contingency plan that it will be fully prepared
to implement the contingency plan even in the event of a major oil spill:

s Section 101, AJyeska Pipeline Service Company Qil Spill Contingency Plan Genera!
Provisions (January, 1987).

*The "relevant pollution laws" according to Alyeska are: "Alaska Statute Title 46, and
18 AACT75, and the National Oil and Hazardous Substances Pollution Contingency Plan,
and any revisions thereof, as issued by the Council on Environmental Qualitg (CEQ)
under the authority of the Federal Water Control Act [sic], as amended (Public Law 92-
500). Alyeska Policy and these plans are intended to be written and executed so as to
comply with the Grant and Agreement of Right-of-Way and the Right-of-Way lease with
the United States of America and the State of Alaska, respectfully. Alyeska Pipeline
Ser|\|/|ce Company will ensure that the National Contingency Plan is followed during any
spill event." p.1-1

4
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"Regularly scheduled training programs will be conducted. ..The objectives
of this training program are:...To maintain the Plans as fully operable
working documents [and] To update the Plans to reflect state-of-the-an
capability....Full scale, compan?/-wide. field exercises will be held at least
once per year to insure overall readiness for response to large scale oil
spills,... [Emphasis added.”

Alyeska further promised in section 102 of the contingency plan that, as agent for the
owner companies, it will effectively direct and conduct cleanup operations, including
those related to any spill in Prince William Sound:

"[Cjleanup operations within the areas of liability and responsibility
[imposed by law] will be conducted bv Alveska as Agent for the Owner
companies and will be conducted in @ manner  as not to require
ass_,u_m,otlon of control of such cleanup operations bv federal or state
officials...Adveska will direct cleanup operations of spills resulting _
from..[0]peration, involving tankers carrying or destined to cany crude oil
transported though the Trans-Alaska Pipeline System, occurring at Valdez
tedrénidn]al, in Port Valdez, Valdez arm or Prince William Sound. [Emphasis
added.]"

Promises Versus Performance

In an addendum to its Oil Spill Contingency Plan in 1982, Alyeska informed the Alaska
Department of Environmental Conservation that, in the event of a spill in Prince William
Sound, the "[estimated time of completion of spill cleanup of a 100,000 barrel spill
would be less than 48 hours."7

At the urging of the State of Alaska's Department of Environmental Conservation,
Alyeska reluctantly included a response scenario for a 200,000 barrel spill in the 1987 Oil
Spill Contingency Plan for Prince William Sound, "Alyeska believes it is highly uniikely a
spill of this magnitude would occur."3

‘Letter from B.L Hilliker, manager, environmental protection and government
repons, to Alaska Department of Environmental Conservation, dated June 22, 1982,
reprinted in "Investigation of the Exxon Valdez Oil Spill," Pan | at p. 894,

8 Oil Spill Contingency Plan Prince William Sound (January 1987), p.3-54. By letter
to the Alaska Depanmertt of Environmental Conservation dated October 23, 1986,
Alyeska predicted that the probability of a 200,000 barrel spill occurring in Prince

5
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This Prince William Sound response scenario assumed that the spill would occur 30 miles
from the Valdez terminal and that weather conditions would be conducive to oil spill
cleanup. The contingency plan called for equipment, including a barge, to be in place
within 5 hours after the spill,

Alycska's Prince William Sound contingency plan predicted that 35 percent of the oil
would be recovered from the water (70,000 barrels), 30 percent recovered from shoreline
cleanup, 30 percent to disperse naturally or evaporate, and only 5 percent to remain in
the environment.9

Yet when the Exxon Valdez spilled some 260,000 barrels on March 23, 1989 the
cumulative total of oil recovered within the first 72 hours was less than 3,000 barrels. As
one example of the response failure, the equipment barge which the contingency plan
relied upon was damaged and unloaded at the time of the spill. The barge did net reach
the spill site for more than 14 hours, even though the contm%ency plan called for it to be
on the scene within five hours. Based on my investigation, there were clearly not
sufficient quantities of dispersants or application equipment available to make up for the
utter failure of the mechanical recovery effort.1)

Even under extraordinarily good weather conditions for the first three days, AJyeska did
not have equipment or resources to contain and collect even a fraction of the amount
specified in the contingency plan. The failure of Alyeska's cleanup response in the first
12 hours significantly contributed to the ultimate environmental impacts of the spill, since
winds of over 70 miles per hour spread the slick completely out of control (more than 40
miles from Bligh Reef) by the fourth day.

The Exxon Valdez spill would eventually soil over 1,000 miles of Alaska’s coastline, inflict
one cf the worst wildlife disasters in our nation’s history, and disrupt the lives of
thousands of Alaskans who depend on the natural resources of this region.

William Sound would be once in 241 years. "Investigation of the Exxon Valdez Oil Spill,"
Part | at p. 834.

901l Spill Contingency Plan Prince William Sound (January 1987) at p. 3-56.

Mnvestigation of the Exxon Valdez Oil Spill, Prince William Sound, Alaska", Part |
at p. 303.
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As the Alaska Oil Spill Commission concluded, "[pjublic pronouncements by Alyeska and
its owners that the company employed the best available technology and committed
adequate resources to safety purposes turned out to be false."1l

Exxon and the Atyesica Owner Comfanies_ Knew That Alyeska Was Not Equipped to
Effectively Respond To An Qil Spill in Prince William Sound.

My investigation revealed that AJyeska was on notice in 1984 that its own personnel
believed they were incapable of effectively responding to an oil spill in Prince William
Sound. James K. Woodle, former commander of the U.S. Coast Guard's Marine Safety
Office in Valdez, and marine superintendent at the Valdez terminal, informed Alyeska's
President George M. Nelson that:

"Serious doubt exists that Alyeska would be able to contain and clean-up
effectively a medium or large size oil spill...Resoonse to any spill beyond
the limits of Valdez narrows should not be attempted with present
equipment and personnel, [Emphasis added.]"12

A series of documents, which | have enclosed, reveal that Alyeska by 1988 - one year
prior to the Exxon Valdez oil spill - had reached the same conclusion as James K.
Woodle: it was seriously unprepared for an oil spill in Prince William Sound.

On April 18, 1983, W.D. Howitt, then Alyeska's Valdez Marine Terminal Superintendent,
wrote to the Marine Services Subcommittee - comprised of representatives of the owner
companies, including Harvey Borgan of Exxon ShipPing -- to inform them of a meeting in
Bellingham, Washington on May 18, 1988. "Oil Spill Response Equipment” was listed on

the agenda [Exhibit A].

On April 28, 1988, Howitt wrote to the Marine Services Sub-committee members with
additional information for the May 18 meeting [Exhibit B].

"The first part of the information package contains the T.L Polasek
briefing that was presented to the Operations Subcommittee on April 6-7,
1988, at the quarterly meeting. The briefing is the result of an action item
from January's meeting during which a concern was raised bv ARCQ on

"Final Report of the Alaska Oil Spill Commission (February 1990) at p. 135.

"Letter from James K. Woodle dated April 15, 1984 concerning operations of the
Marine Department, Adyeska Marine Terminal, Valdez, Alaska, reprinted in
"Investigation of the Exxon Valdez Oil Spill," Part | at p. 179 and §90.

7
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Alveska's capability to respond to oil spills at midpoint of Prince William
Sound. [Emphasis addgd.]"s3

Theo L. Polasek’s (Alyeska’s Vice President of Operations) briefing? on April 6-7 for the
Operations Subcommittee was entitled "Oil Spill Issues ~ Status of Action Items from
January Owners Meeting." [Exhibit Cg The topic of "Alyeska's Response Capability to
Spills at midpoint of Prince William Sound" is included under the heading
"ARCO/Alyeska Response Equipment Discussions." What follows is a comparison of the
equipment available to the "Clean Sound" Coo_|oerat|ve in Pu%et Sound, Washington.
According to the document, Clean Sound's spill cleanup methodology is “immediate, fast
response to spill, at any location, with boom to contain, exclude, and/or divert oil."

By contrast to the equipment available to Clean Sound, Polasek’s briefing on "Present

Alyeska Prince William Sound Capability" notes that "no new skimming vessels purchased

gmced1977." The list of Alyeska equipment is clearly deficient by comparison to Clean
ound.

Polasek's briefing on Alyeska's Prince William Sound cleanup response equipment
includes the following indictment of Alyeska’s capability to meet its obligations under its
own Qil Spill Contingency Plan;

"Immediate, fast response to mid-point of Prince William Sound not
possible with present equipment complement." (emphasis added)

Exxon and the Alyeska Owner Companies Failed to Improve Alveska’s Oil Spill
Response Capabilities Before the Exxon Valde-z Spill on March 23. 1989.

Theo Polasek's briefings to the owner company representatives in April and May 1988
outlined the deficiencies in Alyeska's equipment including the fact that "no new skimming
vessels had been purchased since 1977."

BHowitt's letter also states that purchases of clean-up equipment for .Alyeska. as
recommended by Jeff Shaw of Arco, would be discussed at the May 18th meeting, in a
document with the heading "Adyeska Equipment Project (for oil spill cleanup)* dated
March 22, 1988, Jeff Shaw recommends: 1) a large oceangoing skimmer; 2) a 10,000
barrel barge; 3) an adds pack; 4) fast spill response vessels; 5) a destroil skimmer with
power pack; and 6) an additional 5,000 feet of sea quality boom. [Exhibir Dj In addition,
a separate document indicates that the marine subcommittee members discussed an-
advanced skimmer recover sKstem which could operate in open waters, the "Dynamic
Inclined Plan Qil Vessel." {Ex ibit E]
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When Polasek testified, under oath, at a hearing | chaired in Valdez on May 7, 1989, he
acknowledged that: "the equipment in this plan was similar to the plan in 1977. We
increased the amount of boom and take [sic] other actions, but essentially that was the
same equipment decided upon."4

Polasek’s briefing includes a reference to the planned acquisition of a 10,000 barrel tank
barge by late 1988. In fact, this oil spill barge  the "Bettx-K" - was stored in
V\llashmgton state for the winter of 1989 and was not available in the Exxon Valdez
cleanup.

Moreover, Polasek's briefing refers to a "mobile contingency coti mand center with
communications repeaters” which would be installed by "mid 1988." In fact, such a
system was not in place at the time of the Exxon Valdez spill.

Exxon and the Alyeska Owner Companies Secretly Decided that Alyeska Would Not
Respond to an Ofl Spill In Prince Whlliatn Sound in the Manner Prescribed in the
Contingency Plan.

According to a June 30, 1988 telex from Ro%er A. Gale, Manager, Marine Operations,
Sohio Qil (now BP) to Polasek of Alyeska, the Marine Services Subcommittee decided to
make five recommendations to the Owners Committee as part of an "acceptable
compromise! [Exhibit FJ.

First, the "current stockpile of clean up equipment is adequate” for spills at the terminal,
but "should be maintained to the highest state of readiness."

Second, for spills in Prince William Sound, additional equipment should be purchased of
the "type best suited for near shore and beach operations.

Third, a large barge§50-100,000 barrel capacity) equipped with ocean boom and
skimmers was needed.

Fourth, a "study of the best and quickest methods of moving the barge around" including
predeployment in Prince William Sound.

Fifth, that Alyeska and the owners "press” state and federal officials for "preapproval to
use chemicals on a widespread basis."

""Investigation of the Exxon Valdez Oil Spill, Prince William Sound," Part | at p.
155.



