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la r ly  serious in ju ry , is c lose ly related to the medical 
nature o f  the in tervention . A  m om c itary lapse that 
de lays the diagnosis o r  a  skin rush is usua lly  o f  little  
consequence, fo r exam p le , whereas a s im ila r lapse 
during a bra in  operation can have disastrous effects. I t  
is un lik e ly  that neurosurgeon* arc m ore prone to e rro r 
than de rm a to log ies , but the conditions under which 
they w ork  a rc  fa r less forgiving. As we have seen, cer­
tain specialties, such as thoracic surgery, obstetrics, 
and neurosu rgery , had more adverse events than other 
specialties, but the events were not m ore like ly  to have 
been caused by negligence . 1

Limitations of tho Study
O u r  observations and conclusions must be in ter­

preted w ith in  the lim itations o f  a retrospective review 
o f records. Several features o f  the study cou ld  have 
biased the resu lts. F irst, we relied exclusively on data 
from  hosp ita l records. A lthough we have shown, that 
adverse events can be Identified accurate ly from  in fo r­
m ation in  hospita l records , 13 such records m ay not 
provide evidence o r  Insight in to  the specific causes o r 
an adverse event. F o r  exam p le , in some o f  ou r study 
patients, the advene event was caused by fa ilu re  to 
diagnose an  ectopic pregnancy. F rom  the in form ation 
in m ost hospita l records, it w ou ld not be possib le to 
te ll whether such fa ilu res occurred because the physi­
cian ( I )  d id  not th ink o f  the diagnosis, (2) considered 
the diagnosis un like ly  and therefore did no  fu rther 
fo llow -up exam inations o r  testing, o r  (3 ) considered 
the d iagnosis possible and recommended fu rth e r test­
ing, hut the patient d id  not come fo r  the test (in  which 
caso the outcome w ou ld not have been considered an 
adverse even t). N o r can we te ll whether (4 ) both the 
physician and  the patient sought the test, but the 
equipment was broken (o rove rb ooked , unavailab le  on 
weekends, o r  the lik e ), (5 ) the exam ination was per­
fo rm ed but the resu lts were not reported , o r  (6)  any

j i a t c o f r t r ”one o f  m any o ther possib le prob lem s arose th a n  
imagined.

Second, wc relied on  im p lic it, n o t explicit, review, 
Because we studied the entire range o f  m edical serv­
ices, it was not possible to set up exp lic it crite ria  fo r 
every conceivable type o f  adverse event. Accord ing ly, 
we re lied oh tho judgm ents o f  physicians. T o  m inim ize 
variab ility  therein , we structured the rccord-revicw  
process by means o f  an Adverse Event Analysis Fo rm , 
which required the reviewers to conduct the ir analysis 
in a standard ized way and to address specific ques­
tions abou t causation.

T h ird , wc used genera l internists and surgeons as 
physician-revicwcrs, not specialists. F o r a study o f  
this scope and magnitude, it  w ou ld have been both 
d ifficu lt and expensive to do otherw ise, since ths re­
viewers were required to identify adverse events o f  a ll 
types. In  o u r p ilo t study, we found that internists and 
surgeons cou ld  identify advene  events w ith a high 
degree o f  accuracy . 13 As they had been instructed to 
do, the reviewers consulted with a panel o f  specialists 
when they needed to determ ine whether the care that 
had resu lted in a possible adverse event met accepted 
Standards.

F in a lly , ov ‘ •'form ation on the fo llow -up o f  the pa­
tients was lm iitcd  to data  abou t care In the hosp ita l 
(inc lud ing the outpatien t departm ent). A lthough the 
reviewers had a va ilab le  the record o f  care provided a t 
the same hosp ita l a fte r tho Index hospita lization , they 
had no access to the In fo rm ation  in physicians' p riva te  
offices. H ow ever, except fo r those that are rap id ly  fa­
ta l, adverse events n o t requ iring hospita l carc are un­
like ly  to resu lt in Eorioua d isability .
Prevention o f Actvorso E von la

Ab know ledge increases, in theory m ore adverse 
events w ill become preventab le. Indeed, tho safety 
and effectiveness o f  m any current medical treatments 
resu lt from  the ea rlie r reduction o r  e lim ination o f  
complications sim iio r o r identical to those we have 
Identified as adverse events here; high rates o f  heart 
b lock , bleeding, and  m orta lity  in the early  years o f  
heart surgery, p rob lem s associated with the in itia l at* 
tcmpt3 a t o rgan  transp lan ta tion , side effects o f  m any 
drug's and so fo rth . These were (he adverse events o f  
an earlie r day , and  they were g reatly  reducod in  fre ­
quency a fte r research led to an understanding o f  the ir 
causes.

Fu tu re reductions in the occurrence o f  adverse 
events a lso dcpond in part on research into causes. 
In  the case o f  adverse events that arc currently un- 
prcvcntab le, progress w ill come from  scientific ad ­
vances, such as the development o f  less hazardous 
chcmothcrapeudc agents. In  the case o f  events due 
to e rro r , con tro l w ill require scientific advances in 
some instances, bu t wc bd lcvc  that progress w ill a lso 
depend heav ily  on systems analysis, education, and 
the deve lopm en t and  dissem ination o f  guidelines 
and standards fo r practice, Automatic “ fail-safe”  sys­
tems —  such sis a  computerized system that makes it 
impossib le to  o rd e r o r  dispense a d rug  to a  patient 
w ith a known sensitivity —  are like ly  to have an in* 

-creasing ro le .
T he  reduction o f  adverse events invo lv ing negli­

gence w ill a lso  requ ire  an Increased emphasis on edu­
cation. T o  the extent that fa ilu re  to meet the standard 
o f  practice is due to ignorance, improved dissem ina­
tion and enforcement o f  practice guidelines m ight be 
effective. T h e  deve lopm ent o f  better mechanisms o f  
Identifying negligent behavior and instituting appro­
priate corrective o r  d iscip linary action is equally im ­
portant.

Preventing medical in ju ry  w ill requ ire attention to 
the system ic causes and consequences o f  e rro rs , an 
e ffo rt that goes wcli beyond identifying culpable per­
sons .7 Such approaches have paid o f f  handsomely in 
o th er highly technica l and complicated enterprises, 
such os avia tion .3,14 A  s im ila r strategy may work in 
medicine as w e ll.^,,s’,7

In  this context, o u r description o f  adverse events 
represents an agenda fo r research on quality o f  care. 
Adverse events resu lt from  the interaction o r  the pa­
tient, the patient's disease, and a complicated, highly 
technical system o f  medical care provided not on ly  by 
a diverse g roup o f  doctors, o ther care givers, and sup­
port personnel, but a lso  by a m edica l-industria l sys-
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tern lh a l supplies drugs nnd equipment. Reducing the 
risk o f  adverse events requires an exam ination o f  o il 
these factors as well as o f  the ir re la tion  with each 
other.
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F L U O R O Q U IN O L O N E  A N T IM IC R O B IA L  
A G E N T S

D a v id  C . H o o per , M .D ,, 
and  J ohn S . W olpson , M .D ., P h .D .

r T 1H E  introduction o f  fluoroqu ino lone antim icrobia l 
X  agents (F ig . 1 ) in to  c lin ica l use is l u  im portant 

recent advance , 1,3 These drugs, a lso  called quinolones, 
include norfloxacin , c ipro floxac in , o floxacin , enoxa- 
r in , and pcfioxacin, O f  Ihese, n o rflo xad n , c ipro floxa­
cin, ond ofloxacin have been approved fo r use in the 
Un ited  States, Q uino lones a re o ra lly  absorbed, arc 
potent in v itro against a b road  spectrum  o f  bacterial 
species, and have favo rab le  pharmacokinetic p roper­
ties. W e sha ll evaluate here the current ttatus o f the 
quino lones, considering mechanisms o f  action and re­
sistance, activity in v itro , pharmacokinetics, clinical 
efficacy, advene  effects, and clin ical uses, A  discussion 
o f  the siructu re-activ ity re lations o f  the quinolones is 
beyond the scope o f  this artic le , find tUu> topic has 
recently been reviewed elsewhere .4,5

M ech a n ism s  o f  A c t io n  a n d  R es ista n c e
Un ique ly  among antim icrob ia l agents in clinical 

use, the prim  an- bacteria l target o f  ou ino lone i is DN A

From the infectious Dtwato Unit, Mcdlenl Servlets, Miijtvchuscai Ocscrsl 
Hospital and Hatvan! M cile il School, Boston. Additw reprint ttaucro in Dr. 
hooper • :  the InffccUeui DUeuo Unit, MasmchuietuCensjil tioiphai, 32 Frslt 
St., Boston, M A  02114-2696.

gyrase (b ac te ria l topoisomcrase I I ),0*9 an enzyme that 
introduces negative supcrtw ists im o  D N A  and scpa- 
ratea in te rlockcd  D N A  molecules. Q u ino lones antago­
nize these enzymatic activities, in te rfe ring  w ith D N A  
rep lication , segregation o f  bacte ria l chrom osomes, 
transcrip tion , and o th er c e llu la r processes and  dam ag­
ing D N A , Recently , b inding to g y ru sc -D N A  com plex­
es has been reported . 10

Spontaneous single-step m utation tc qu ino lone re­
sistance tends to  be in frequent ( I : < 10 5) , ana  when it  
occurs the resistance is o f  a  low  leve l fo r  m any bacte ri­
a l species. H igh-leve l resistance can  be selected by 
Bcrial exposure o f  bacteria to ’ '^ c a s in g  d rug  concen­
trations. M echanism s o f  bacteria. vco i-> .;ce  to quino- 
loncs include chrom osom al m utations that e ither a lte r 
D N A  gyrase (resistance to qu ino lones a lone ) o r  re ­
duce d rug accum ulation in association w ith changes 
in  bacte ria l outcr-m cmbwme proteins (p le lo trop ic  re ­
sistance). Destruction o r  m odification o f  the d rug by 
bacteria has not yet been ucscribcd , and p lasm id-m e­
diated resistance to fluoroqu ino lones has no t ye t been 
found in c lin ica l isolates.

A c t iv it y  in  V it r o
In  genera l, quino lones have excellent potency in 

v it ro5’ ' 1 against most Entcrobacteriaccac, fastid ious 
g ram -negative bacilli including species o f  haem ophi- 
lus, and gram -negative cocci, such cm Nsisrem gonor- 
rhoeat, N, meningitidis, and Mnraxclla (Eranhmella) 
caUinhalis (T ab le  I ) .  Am ong the drugs listed in T ab le  
1 , c ip ro floxacin is the most potent. Q u ino lones are 
active against Pseudomonas aeruginosa bu t a re  less active 
against o ther species o f  pseudomonas. T h e y  a lso have 
good activ ity against Staphylococcus aureus and other 
staphylococci bu t a re lc3$ active ngaiust species o f  
streptococcus and cnteroeoccus. T h e y  have m in im al 
activity against anaerobes and none against Candida 
albicans, Q u lno loues arc active against gram -negative

C O M P L I M E N T S  O F  T H E  
' - A lA S K S ' S T C T E T f f iK A R r
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P .O .  B o x v
S E N A T O R  R IC H A R D  I . E L IA S O N  Juneau , A la sk a  99811

P r e s i d e n t  o f  t h e  S e n a t e  (9 0 7 ) 465-3755

A l a s k a  S t a t e  L e g i s l a t u r e

M E M O R A N D U M  

TO: All Senators

FROM: Senator Dick Eliason, Chairman
Senate Special Committee on

DATE: March 25, 1991

RE: Distribution of further information regarding the
Exxon settlement

Attached for your information are several more documents 
regarding the Exxon settlement.

A reminder to those of you who are members of the special 
committee, please make sure this information is added to your 
committee folder, and please bring that folder with you to our 
next meeting which is scheduled for Tuesday, March 26 at 2:30 
in the Butrovich Room.
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D I V I S I O N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M  March 25, 1991

SUBJECT: Exxon Settlement; Sectional Analysis of Plea Agreement 
(Work Order No. 7LS-1053)

TO:
FROM:

Senator Dick Eliason
Pamela Finley 
Assistant Revisor of Statutes

SECTIONAL ANALYSIS OF PLEA AGREEMENT
I. INTRODUCTION. This section sets out the crimes in the indictment against 
Exxon and Exxon Shipping that Exxon and Exxon Shipping will be pleading guilty to.

Exxon Shipping is pleading guilty to
(1) negligent discharge of pollutants (oil) into Prince William Sound 

without a permit (a violation of the Clean Water Act, carrying a fine of $2500- 
$25,000 per day);

(2) discharge of refuse (oil) into Prince William Sound (a violation of 
the Refuse Act carrying a fine of $500-2500), and

(3) killing migratory birds (a violation of the Migratory Bird Act, 
carrying a fine of $500.)

Exxon is pleading guilty to
(1) killing migratory birds (a violation of the Migratory Bird Act, 

carrying a fine of $500.) The basis for Exxon’s liability is that Exxon owned the oil 
that Exxon Shipping discharged that killed migratory birds.
II. DEFENDANTS’ AGREEMENT AND UNDERSTANDING. This lists the 
attorneys representing the defendants and sets forth the facts that the government 
would have to prove for conviction of the counts to which the defendants are 
pleading guilty. It also sets forth the defendant’s agreements that there is a legal 
basis for the fines and restitution. This statement is made for the purpose of the plea



agreement only. The defendants also recognize that by pleading guilty they are 
admitting the essential elements of the charges in the counts f i.e., the essential facts.)
Finally, the U.S. agrees to ask the court to dismiss (once the court has accepted the 
plea agreement) other counts against Exxon Shipping and Exxon, namely the ones 
to which they are not pleading guilty.
Question.

1. What counts will be dismissed?

Senator D ick Eliason
Page 2 - „
March 25, 1991

III. AGREEMENTS REGARDING IMPOSITION OF SENTENCE. First, the U.S. 
agrees not to make additional criminal charges or seek civil or administrative 
penalties for various acts relating to the oil spill against

(1) Exxon, its present or former officers, directors, or employees;
(2) any of Exxon’s wholly-owned subsidiaries or their present 

or former officers, directors or employees; or
(3) AJyeska Pipeline Service Company or any of its shareholders or owner 

companies or present or former shareholder representatives.

The government reserves the right to take civil or administrative action (other than 
for penalties or under criminal laws) against the above persons and entities. (This 
reserves the federal government’s rights to take action relating to suspension, 
debarment, or listing.)
This section also lists the fines. Exxon Shipping is to pay $75 million, half of which 
is remitted (not paid). Exxon agrees to pay $25 million, half of which is remitted (not 
paid). The remission is based on the defendants’ recognizing their responsibility, 
cooperating with the federal government, and making past payments for cleanup ($2 
billion) and for injuries to claimants (in excess of $300 million.)
Question.

1. Who are Exxon’s wholly owned subsidiaries?
2. Why is Alyeska Pipeline Service Company included in the entities against 

whom criminal charges will not be brought and from whom civil or administrative 
penalties will not be sought?
IV. AGREEMENTS REGARDING RESTITUTION. Exxon and Exxon Shipping 
agree to pay the State of Alaska $50 million in restitution within 30 days after the 
court accepts the plea agreement. The payments are to be used by the State



exclusively for restoration projects relating to the oil spill. The state is to control the 
use of the money, and upon payment the money shall be available for use by the 
state for restoration projects without objection, challenge, or judicial or administrative 
review.
Restoration (for which the money may be spent), includes (1) restoration, replace­
ment, and enhancement of resources affected by the oil spill; (2) acquisition of 
equivalent resources and services; and (3) long-term environmental monitoring and 
research programs directed to prevention, containment, cleanup, and amelioration of 
oil spills.
V. GENERAL PROVISIONS. Exxon guarantees the payments Exxon Shipping is 
to make.
If the court rejects tl: *. plea agreement or does not dismiss the charges the U.S. has 
said it will move to dismiss, each defendant will be permitted to withdraw its guilty 
plea.

Senator D ick Eliason
Page 3 • „
March 25, 1991
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA
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FAX (907) 465-2020
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Mail Stop 3101

M E M O R A N D U M March 22, 1991

SUBJECT: Exxon Settlement; Sectional Analysis of Memorandum of 
Agreement (MOA) (Work Order No. 7LS1053)

TO: Senator Dick Eliason
Pamela Finley \ u  
Assistant Revisor' of Statui

FROM:

SECTIONAL ANALYSIS OF MOA.
INTRODUCTION fPages 2-5). This contains background and certain information. 
The Clean Water Act (CWA) is referenced. The current federal trustees are 
identified as the secretaries of the interior and agriculture and the administrator of 
NOAA, and the state trustees are identified as the commissioners of fish and game 
and environmental conservation and the state Attorney General. The U.S. Coast 
Guard is identified as the federal on-scene coordinator (FOSC) and the state DEC 
is identified as the state on-scene coordinator (SOSC)." Exxon" in the MOA includes 
Exxon Corp., Exxon Shipping Co., and Exxon Pipeline Co.
The introduction also identifies laws on which the parties rely in setting up the joint 
trusteeship, ue  ̂42 U.S.C. 9607 (that section of CERCLA authorizing the regulations 
at 43 CFR 11), 40 CFR 300.615(a), and 43 CFR 11.32(a)(1)(h). The committee 
should note that while 40 CFR 300.615(a) encourages cooperation among trustees, 
it does not specifically authorize a co-trusteeship nor the commingling of funds. 43 
CFR 11.32(a)( 1 )(ii) concerns damage assessments, not disposition of recovered funds. 
43 CFR 11.92 and 11.93, which do concern disposition of recovered funds are not 
referenced. The introduction also states that the state and federal entities have 
determined that the procedures in the MOA "will best enable them to fulfill their 
duties as trustees...."
JURISDICTION (Pane 5). The jurisdiction of the court is the same here as it is in 
the consent decree, including jurisdiction under the CWA.
DEFINITIONS (Pages 6-S). The definitions should be read, but certain points can 
be summarized here.



First, "allowed expenses" are the past unreimbursed expenses of the state and federal 
government for response, assessment, and cleanup, as well as the past litigation 
expenses of the state. These parallel the provisions in the consent decree.
"Natural resource damage recovery" is the amount to be paid under the consent 
decree, less the "allowed expenses" and less unreimbursed cleanup and response costs 
of the state or federal government incurred after December 31. 1990; the "natural 
resource damage recovery" is the amount to be managed by the six trustees. In this 
memo, I will refer to this as "the trust fund money."
The "trustees" under this agreement are the current trustees, or any replacements 
designated by the President or the Governor hereafter.
"Restore" or "restoration" are important terms because the definition is about the 
only limit on what the trustees may use the trust fund money for. It means any 
action which endeavors to restore a natural resource (or services provided by that 
resource) that was injured, lost, or destroyed by the oil spill to its pre-spill condition. 
It also includes actions which replace or substitute something for those resources or 
services. It also includes acquisition of "equivalent resources and services." It is a 
very broadly defined term, especially when it includes "services provided by the 
resource." This is discussed more fully under paragraph V below.
CO-TRUSTEESHIP (Pages 8-9). This states that the trustees shall act as co-trustees 
in collecting and using the natural resource damage recoveries from Exxon. To avoid 
the claim that this "co-trusteeship" gives one government ownership of or authority 
over natural resources of the other government, the parties state that nothing in the 
MOA shall be deemed an admission of law or fact by either government concerning 
that ownership or authority. Neither government may use the MOA against the 
other except in matters concerning the enforcement of the MOA or the settlement 
of the oil spill litigation. This section also states that the MOA does not affect rights 
or obligations of third parties (including Alaska Native villages and persons with an 
interest in property injured by the oil spill) or the rights and obligations of the U.S. 
or the State to the Native villages or private parties.
ORGANIZATION; Paragraph IVA (Tapes 9-11). First, all decisions relating to the 
use of the trust fund money shall be made by unanimous agreement of the six 
trustees. In addition, the federal trustees must consult with the EPA. If the trustees 
cannot agree, either government may resort to federal district court in Alaska to 
settle the dispute. The trustees may also submit the matter to non-binding mediation 
or "other means of conflict resolution."
The trustees agree to cooperate in establishing a joint trust fund in the registry of the 
federal district court in Alaska, or as otherwise determined by agreement of the 
governments and order of the court.

Senator Dick Eliason
March 22, 1991 * _
Page 2



Senator Dick Eliason
March 22, 1991
Page 3

The trustees agree to establish procedures for meaningful public participation, which 
may include a public advisory group.
The trustees shall agree to an organizational structure for decisionmaking under the 
MOA within 90 days after the consent decree (in the U.S. and State v. Exxon case) 
has been approved and entered as a judgment of the court.
Questions.

1. Why did the state and federal governments not separate the money 
recovered by the federal government from the money recovered by the state 
government?

2. Is the establishment of a joint trust fund contrary to 33 U.S.C. 1321(k), 
also known as "the 311(k) fund,'which requires funds received by the United States 
under 33 U.S.C. 1321 to be deposited in a revolving fund in the federal Treasury?

3. Is the establishment of a joint trust fund contrary to 43 CFR 11.92(a)(1), 
which also requires the federal trustee to retain federal damage recoveries under the 
CWA in a separate account in the treasury? Is it contrary to 43 CFR 11.92(a)(2), 
which requires the state trustee to put the state’s recovery in a separate account in 
the state treasury or in an interest bearing account payable in trust to the state 
agency acting as trustee? Do 11.92 and 11.93 apply (see below)?

4. Is the commingling of trust assets a violation of the trustees’ common law 
trust responsibilities?

5. Will a trust fund in the court registry bear interest?
6. What standards would a court use in deciding disputes among the trustees?
7. Could the trustees agree to binding arbitration, so that an arbitrator would 

decide the use of the money?

RETENTION OF RIGHTS RE INJURY ASSESSMENT AND RESTORATION: 
PARAGRAPHS IVI3 and C (Paces 11-12). This states that the MOA does not 
prevent either government from undertaking injury assessment or restoration activity 
in addition to that paid for by the trust fund.
It also allows each government to change the trustees, without objection by the other, 
so long as neither government designates more than three trustees. (It appears that 
a government could designate fewer than three trustees if it wanted to.)
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It also acknowledges that the President has given the EPA the task of coordinating, 
on behalf of the federal government, the restoration of the injured natural resources.

Finally, it provides that the M OA does not constitute an election on the part of either 
government to be bound by the Natural Resource Damage Assessment Regulations 
codified at 43 C FR  11. This is an interesting provision, especially given the parties’ 
reference of 43 C FR  11.32 in the introduction. Although Part 11 is entitled "Natural 
Resource Damage Assessments," and the vast majority of 43 CFR 11 deals with 
methods of damage assessments, 43 CFR 11.92 and il.93  address the establishment 
of a restoration account and a restoration plan. 43 CFR 11.10 states that the 
"assessment procedures set forth in this part are not mandatory," but 43 CFR
11.14(aa) defines "a&.-essment" to mean the process of determining damages for 
injuries to natural resources. Therefore it is not clear whether the parties to the 
M O A  are saying that they are not bound by any part of 43 CFR 11, or whether they 
are saying they are not bound by that part of 43 CFR 11 that relates to damage 
assessments.

Question.

1. Do 43 CFR 11.92 and 11.93 apply to al; recoveries under the CWA, or are 
they optional? Did the parties believe those regulations apply.

USE O F  N A TU R A L R ESO U R C E DA M A G E RECOVERIES: PA R A G RA PH  VA 
(Page 12). The  trustees jointly use the trust fund money to restore, replace, enhance, 
rehabilitate or otherwise acquire the equivalent of natural resources injured as a 
result of the oil spill and the reduced or lost ..ervices provided by such resources. 
The CWA, 33 U.S.C. 1321(a)(8) defines "removal" to include actions necessary to 
minimize or mitigate damage, but does not otherwise provide guidance as to the 
meaning of these terms. It is likely, although not certain, that the trustees will use 
the definitions at 43 CFR 11.14. 43 CFR 11.14(a) defines "acquisition of the 
equivalent" or "replacement" to mean the substitution for an injured resource with a 
resource that provides the same or substar dally similar services (this is in addition 
to substitutions as part of response action^.). "Services" under 43 CFR 11.14(nn) 
means the physical and biological functions performed by the resource, including the 
human uses of those functions; I interpret it as including use of natural resources for 
food or water, and perhaps such things as recreation. "Restoration." or "tehabilita- 
tion" means actions undertaken to return the injured resource to its baseline 
condition, 43 CFR 11.14(11).

Under this paragraph the governments are also to establish standards and procedures 
for administering the trust fund money.

Finally, this paragraph requires that ail natural resource damage recoveries be placed 
in the joint trust fund.

Senator Dick Eliason
March 22, 1991
Page 4



Questions.
1. How will the trustees know how much of the trust fund should be spent on 

damage to state resources and how much should be spent on damage to federal 
resources?

2. Can this money be substituted as the funding source for services the federal 
government would provide in any event out of other federal funds?

3. What are the limits on the acquisition of "equivalent resources" in practical 
terms? (To compensate for lost beachcombing opportunities, could the trustees build 
camping sites? Ski lodges? Roads *o ski lodges?)

4. Will the trust pay its own administrative expenses?
5. Who, if anyone, will perform audits of the trustees’ expenditures?
6. If the trustees buy land, who will own it? If they develop land, who will 

administer whatever facility is developed?
REIMBURSEMENT TO GOVERNMENTS: PARAGRAPH VB. (Pages 12-131. 
Up to $72 million shall be available to the state for reimbursement of its past 
expenses. Up to $62 million shall be available to the federal government to 
reimburse its past expenses. This reimbursement money shall be paid directly to the 
governments by Exxon over five years. The agreement does not state which five 
years, or whether the installments must be equal.
Also, all of the governments’ unreimbursed response and cleanup costs incurred after 
December 31,1990, and certified by either the FOSC or the SOSC, shall be 
reimbursed to the appropriate government. (The trust fund will get whatever is left 
when these items are deducted from the settlement proceeds.)
For questions relevant to this paragraph, see the sectional of the consent decree.
OUT-OF-STATE EXPENDITURES: PARAGRAPH VC. fPatze 13). "Except as 
otherwise provided" in the MOA, the trustees agree that the trust money will be 
expended on the restoration of natural resources in Alaska unless the trustees agree 
that "spending funds outside of Alaska is necessary for the effective restoration, 
replacement, or acquisition of equivalent natural resources injured in Alaska and 
services provided by such resources."

Senator Dick Eliason
March 22, 1991 • ^
Page 5
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1. Is there some other provision that allows he trustees to spend the money 
on projects outside Alaska? (Why is the "except as otherwise provided" language 
there?)

2. Could the trustees create a recreational site in another state to compensate 
for the loss of a recreational site in Alaska? Could fish hatcheries be built in 
Washington and paid for out of the trust funds under this provision? Could scientific 
studies be done out of state and paid for with trust fund money?
NO STATE OBLIGATION TO SPEND MONEY: PARAGRAPH VD (Pace 13V 
The MOA states that it does not obligate the governments to expend money except 
to the extent funds are appropriated or are otherwise lawfully available.
Question.

1. Is this an indication that trust money that the trustees decide to use to pay 
for work of state agencies will have to be appropriated by the legislature? Or it is 
just a "safety" clause to assure the state that it does not have to pay monev under the 
MOA?
SCIENCE STUDIES (Page 13). The state and federal governments are to continue 
to cooperate in appropriate scientific studies relating to the oil spill, including those 
approved for the 1991 field season.
COVENANTS NOT TO SUE: PARAGRAPHS VHA A.E. and F (Paees 14-161. 
The governments agree not to sue each other with respect to:

( 1) the authority of either .government to enter into and comply with the
MOA;

(2) the right of cither government to engage in cleanup, damage assessment, 
or restoration activities under the MOA;

(3) all civil claims one government may have against another arising out of acts 
or omissions that occurred before the execution of the MOA and related to the oil 
spill.
In "E" on page 15, the governments agree that if they are both sued by a third party 
for a claim arising out of the oil spill, the governments will cooperate in their defense 
and not assert claims against each other. In "F" the parties agree that they will 
cooperate in each other’s defense if one. but not the other, is sued by a third party 
for a claim relating to the oil spill. In both cases, the governments agree to pay their 
liability as determined in final judgment, and not to assert claims against each other.

Senator Dick Eliason
March 22, 1991
Page 6



Questions.
1. If the trustees disagree, can the state trustees take the issue to court if the 

issue is whether a federal agency should be involved in a particular project, or does 
#2 above preclude that?

2. Does this put the state in the position of cooperating with the federal 
government against an Alaskan resident who asserts an oil spill claim against the 
federal government?
CO-TRUSTEESHIP AS TO NATURAL RESOURCES: PARAGRAPHS VIIB 
AND C (Pages 14-151. For the purposes of oil spill litigation related to Exxon and 
other proceedings relating to the determination, recovery, or use of natural resource 
damages resulting from the oil spill, each government is entitled to assert that it is 
a co-trustee of all of the natural resources injured, lost, or destroyed as a result of the 
oil spill.
Each government also agrees not to sue the other one to determine the share of 
either government’s ownership or rights or management authority over natural 
resources injured, lost, or destroyed as a result of the oil spill.
Question.

1. Does the last clause preclude, at least for the next 16 years, the U.S. and 
the State from suing each other to determine ownership of resources, or rights to 
control resources, if those resources were hurt by the oil spill? Would this affect 
disputes that had nothing to do with the MOA or the oil spill?
EFFECTIVENESS OF MOA: PARAGRAPH VHP fPaee 151. If the governments 
become adverse to each other in the oil spill litigation (with Exxon), the MOA shall 
remain in effect.
Question.

1. How does this provision interact with the termination provision on page 17 
that says the MOA terminates if the consent decree terminates, unless, otherwise 
agreed by the parties?
ENFORCEMENT. VENUE. AND INVALIDITY (Pane 16). The MOA is 
enforceable in federal district court in Alaska, which retains jurisdiction.
If the MOA is determined to be invalid, the use of the remaining money will be 
determined by further agreement of the governments or by an allocation of the 
recoveries by the federal district court in Alaska, subject to appellate review.

Senator D ick Eliason
March 22, 1991 - ^
Page 7



Senator Dick Eliason
March 22, 1991
Page 8

Question.
1. The heading of this paragraph includes "governing law," but the text doesn’t 

mention it. Did the agreement have a governing law provision at one time?
EFFECTIVE DATE (Page 17). The MOA is effective on the date the consent 
decree is signed and entered by the court, except for the provision covering 
continuation ot joint science studies, which is effective on the date all parties sign the 
MOA.
INTEGRATION AND MERGER fPasze 17). The MOA and the consent decree 
constitute the entire agreement between the state and federal governments as to 
matters mentioned in them. The parties note that the agreement reached among the 
trustees as to disbursements of the $15 million paid by Exxon in April 1989 remains 
in effect.
Question.

1. What was the agreement of April, 1989?
TERMINATION (Page 171. The MOA terminates 16 years from the effective date, 
or upon termination of the consent decree, unless otherwise agreed by the parties.
Question.

1. How does this relate to paragraph VIID on p.15?
JUDICIAL REVIEW fPage 18j. The MOA creates no rights in a person who is not 
a party to it. It is not subject to judicial review except as provided in article VII.
Question.

1. Since this is a court decree, do the parties have the power to prevent 
judicial review?

2. What does the reference to article VII refer to?
3. Does this present a third party from challenging a decision of the trustees 

on the grounds that the decision is inconsistent with the MOA or applicable law?
MODIFICATION AND REPRESENTATION (Pace 181. This MOA can only be 
modified with the written consent of the parties and the approval of the court. The 
representatives certify that they are authorized to enter into the MOA and bind the 
governments.
PF:ge:pl
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 
(907) 46* 3867 or 465-2450 
FAX (907) 465-2029

D I V I S I O N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M  March 21, 1991

SUBJECT: Sectional Analysis of Consent Decree - Paragraph 13 to end.
(Work Order 17LS-1053)

TO: Senator Dick Eliason
FROM: Pamela Finley

Assistant Reviser of Statutes

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

SECTIONAL ANALYSIS OF CONSENT DECREE 
PARAGRAPH 13 TO END.

RELEASE OF CLAIMS BY GOVERNMENTS:PARAGRAPH 13 fPaecs 14-15^. 
The state and federal governments give up all civil and administrative claims they 
have against Exxon arising out of the oil spill. This includes all the claims the State 
has made in state court under state law, except for #4  below. This paragraph 
explicitly states that the consent decree does not impair:

( 1) the right of the state or federal government to enforce the consent decree, 
including the reopener clause;

(2) the rights of Alaska Native villages to act as trustees for the purposes of 
asserting or compromising their claims for damage to natural resources belonging to, 
managed by, controlled by, or appertaining to the villages;

(3) the lights pf other parties, who own or have an interest in property affected "  
by the oil spill; or

(4) claims by the State for tax revenues that would have been, or would, be 
collected under existing AS 43.75. —
However, if the str.te recovers a judgment for lost AS 43.75 taxes, the state agrees to 
enforce that judgment only to the amount that would have been refunded to local 
governments. (See AS 43.75.130). In other words, the state can go ahead and sue for 
the full amount of lost taxes under AS 43.75, but if Exxon decides not to pay the full
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REOPENER FOR UNKNOWN INJURY (Pages 17-18). In addition to other 
payments required by the consent decree, Exxon shall pay amounts, 
million, needed for restoration projects to restore one or more populations, habitats, (L ) $ 
or species which, as a result of the oil spill, have suffered a substantial loss or ^
substantial decline in the oil spill areas jf

- j!
( 1) the cost of the restoration project is not grossly disproportionate to tbs , '/✓j V

magnitude of the benefits; and , ■ ,./
(2) the injury to the population, habitat, o t  species could not reasonably have (  \ / '  '

been known, nor could it have been anticipated by any trustee from any information
in the possession of or reasonably available to any trustee on the effective date. ^ .
Ninety days before demanding payment, the governments must file plans for the . 
projects, statement of claimed costs, and information relied upon in preparing the ' '
plan and cost estimate.

Question.
1. How likely is it that the state or federal government will be able to take 

advantage of this provision, given the requirement that the injury can not have been 
anticipated by any trustee?
RELEASES AND COVENANTS NOT TO SUE BY EXXON AND-fiXXQtt- 
PIPELINE fPages 18-191. Exxon and Exxon Pipeline give up all civil and 
administrative claims they may have against the state and federal governments, and 
their employees, relating to the oil spill. Exxon and Exxon Pipeline reserve the right 
to enforce the consent decree. This does not affect any claims Alyeska may have 
against the governments.

Question.
1. What claims have Exxon or Exxon Pipeline asserted against the state or 

federal government?
TRANS-ALASKA PIPELINE LIABILITY FUND. The TAPL Fund is established / ^  
by 43 U.S.C. 1653 (c), and consists of a nickel-per-barrel fee on the shipment of oiT~y 
through the Valdez facility. The fee is not paid once the fund balance reaches $100 '  .
million, and is imposed when the balance falls below that amount. The owner or /  
operator o f a vessel and the fund are strictly liable, jointly and severally, for damages _ . ̂  
sustained as a result of discharges of oil from the vessel if the oil was transported^, /
through the trans-Alaska pipeline and placed aboard the vessel at the Valdez loading j
facility. Strict liability of the fund may not exceed $100 million per incident and the z „

id the fuowner or operator of the vessel is responsible for the first $14 million, and the fund
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SECTIONAL ANALYSIS OF CONSENT DECREE 
PARAGRAPH 13 TO END.

RELEASE OF CLAIMS BY GOVERNMENTS:PARAGRAPH 13 fPages 14-15). 
The state and federal governments give up all civil and administrative claims they 
have against Exxon arising out of the oil spill. This includes all the claims the State 
has made in state court under state law, except for #4 below. This paragraph 
explicitly states that the consent decree does not impair:

( 1) the right of the state or federal government to enforce the consent decree, 
including the reopener clause;

(2) the rights o f Alaska Native villages to act as trustees for the purposes of 
asserting or compromising their claims for damage to natural resources belonging to, 
managed by, controlled by, or appertaining to the villages;

(3) the tjghts pf other parties, who own or have an interest in property affected ̂  
by the oil spill; or

(4) claims by the State for tax revenues that would have been, or would, be 
collected under existing AS 43.75. —
However, if the state recovers a judgment for lost AS 43.75 taxes, the state agrees to 
enforce that judgment only to the amount that would have been refunded to local 
governments. (See AS 43.75.130). In other words, the state can go ahead and sue for 
the full amount of lost taxes under AS 43.75, but if Exxon decides not to pay the full
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amount, the state can only force payment of the amount (roughly one-half) that is 
given to local governments.

Questions.
1. In the state case, the state asserted claims for lost revenue from the s a l m o n  

enhancement tax, loss of oil and gas production tax revenue, loss of corporate income 
tax revenue, and loss of oil production royalties. These claims will be given up as to 
Exxon. Would the state have been able to prove this claimed loss of revenue, and 
if so, how much did the state believe it could prove? Does the state intend to 
continue litigating against other defendants in the state case, and if so, does it expect 
to be successful?

2. Number 2 of the exceptions refers to Alaska Native "villages". Are there 
any other Native groups (corporations?) whose claims would be affected by this 
settlement?

3. Although the consent decree states that it dqes. not affect third partv claims 
related to the oil spill, will settlement between the state and Exxon have any practical 
effect on the ability o f third parties to litigate their claims?
RELEASE OF CLAIMS BY GOVERNMENTS: PARAGRAPHS 14-15 fPages 15- 
17). In paragraph 14, the governments give up civil and administrative claims against 
Exxon Pipeline (except to the extent that Exxon Pipeline is liable because of its 
interest in Alyeska) to the same extent they gave up claims against Exxon in 
paragraph 13.
In paragraph 15, the governments agree not to make civil claims against Exxon’s or 
Exxon Pipeline’s employees^ directors, and officers that relate to the oil spill 
However, this provision is void if the employee, director, or officer brings an action 
against the governments, or either of them, relating to the oil spill
If the state or federal government obtains a judgment against an officer, employee, 
or director of Exxon or Exxon Pipeline for liability relating to the oil spill, the 
government will collect on the judgment only to the extent the judgment is covered 
by insurance policies purchased by the individuals.

Question.
1. From the way paragraph 15 is structured, it appears that there may be a 

civil case pending against an employee, director, or officer of Exxon or Exxon 
Pipeline. Is this true?



REOPENER EOR UNKNOWN INJURY fPages 17-181. In addition to other 
payments required by the consent decree, Exxon shall pay amounts,~Hp*to-$i0&r 
million, needed for restoration projects to restore one or more populations, habitats, £ ; ;  J
or species which, as a result of the oil spill, have suffered a substantial loss or 
substantial decline in the oil spill areas if *>

I( 1) the cost of the restoration project is not grossly disproportionate to the ,
magnitude of the benefits; and , • / - ,/

(2) the injury to the population, habitat, or species could not reasonably have. f  ~ >-
been known, nor could it have been anticipated by any trustee from any information
in the possession of or reasonably available to any trustee on the effective date. ^ .
Ninety days before demanding payment, the governments must fiie plans for the ,
projects, statement of claimed costs, and information relied upon in preparing the 
plan and cost estimate.
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1. How likely is it that the state or federal government will be able to take 
advantage of this provision, given the requirement that the injury can not have been 
anticipated by any trustee?
RELEASES AND COVENANTS NOT TO SUE BY EXXON AND feXXQM 
PIPELINE (Tapes 18-19L Exxon and Exxon Pipeline give up all civil and 
administrative claims they may have against the state and federal governments, and 
their employees, relating to the oil spill. Exxon and Exxon Pipeline reserve the right 
to enforce the consent decree. This does not affect any claims Alyeska may have 
against the governments.

1. What claims have Exxon or Exxon Pipeline asserted against the state or 
federal government?
TRANS-ALASKA PIPELINE LIABILITY FUND. The TAPL Fund is established / 
by 43 U.S.C. 1653 (c), and consists of a nickel-per-barrel fee on the shipment of oil^- , . " 
through the Valdez facility. The fee is not paid once the fund balance reaches $100 " " 
million, and is imposed when the balance falls below that amount. The owner or ^  
operator of a vessel and the fund are strictly liable, jointly and severally, for damages _ . ̂  
sustained as a result of discharges of oil from the vessel if the oil was transported^- \
through the trans-Alaska pipeline and placed aboard the vessel at the Valdez loading ;  j  
facility. Strict liability of the fund may not exceed $100 million per incident and the Z U 
owner or operator of the vessel is responsible for the first $14 million, and the fund
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is liable for the rest up to $100 million. The fund may proceed against the owner and 
operator of the vessel and third parties if the negligence of any of these caused the 
damage.
The consent decree provides that Exxon’s release of the governments does not bar 
a claim Exxon may have against the TAPL fund. It also provides that if the TAPL 
fund asserts claims against the governments basrd on money the fund pays to Exxon 
or Exxon Pipeline, Exxon will repay the governments for any liability they may have 
to the TAPL fund. Also, if the TAPL fund asserts claims against the governments 
based on money the fund pays to Alyeska, Exxon will repay 20.34% of the 
government’s liability. (Exxon Pipeline owns 20.34% interest in Alyeska.)

Questions.
1. Has the TAPL fund paid any money to Exxon or Exxon Pipeline? Is it 

likely to do so?
2. Has the TAPL fund paid any money to Alyeska, or is it likely to do so?
3. How likely is it that the TAPL fund will assert claims against the state for 

money (if any) the fund pays to Alyeska?
PROVISIONS PERTAINING TO ALYESKA (Pages 20-2 li . In paragraph 22, the 
governments give up all claims they may have against Alyeska related to the oil spill 
for "Natural Iv.source-Bamagesu~anQ^damages for injury to Natural Resources^' In 
addition, if Alyeska pays LxxonTor claims relating to the ofl spill, and Alyeska then 
recovers from the state or federal governments all or part o f what Alyeska paid 
Exxon, Exxon will repay the governments that amount. " "
In paragraph 23, the governments agree that if either recovers any amount from(2^ 
Alyeska related to the oil spill, it will instruct Alyeska to pay 20.34% of that amount 
to Exxon.
i —In paragraph 24 Exxon and Exxon Pipeline agree to repay the governments 20.34% 
of any amount .Alyeska recovers from the governments related to the oil spill (except 5
for recoveries described in paragraphs 22 or 25).
Paragraph 25 covers situations where Alyeska sues the state or federal governments 
for its own damages related to the oil spiHf or because of Alyeska’s liability to third ~
parties (otheT than Exxon) related to the oil spill. In this situation, Exxon will pay 
the governments the amounts the governments paid Alyeska, ifih e  government ^ 
asserts in good faith all defenses it has and doesn’t refuse a good faith proposal for 
settlement with Alyeska. ^
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Questions.
1. Are any lawsuits of the types described in paragraphs 22-25 currently 

pending, or likely?
2. The consent decree releases Alyeska from liability to the state for "damages 

for injury to Natural Resources." Are we reserving any other types of civil claims 
against Alyeska (e.g.. economic loss)?
THIRD PARTY LITIGATION fPages 21-231. Paragraph 26 governs cases where 
a third party sues Exxon or Exxon Pipeline and one or both of the governments for 

7 , damages related to the oil spill. In this case, each party is to pay the amount 
allocated to it in the judgment recovered by the third party, and will not try to 
'recover against the other sued party. If necessary to obtain an allocation of the 
liability, the sued parties may assert claims against each other, but will not enforce 
a judgment against each other.
Under paragraph 27, if Exxon or Exxon Pipeline is sued by a third party for damages 
related to the oil spill, but neither government is a party, then Exxon will not seek 
to hold the governments liable for any amount it has to pay. If one or both of the 
governments is sued for damages related to the oil spill, but neither Exxon nor Exxon 
Pipeline is a party, the governments will not seek to hold Exxon liable for any amount 
the government has to pay (except for indemnification under paragraphs 21, 22 and 
25).
Paragraph 28 provides that any amount Exxon has to pay a third party will not 
reduce the payments required by paragraph 8 ($900 million) or paragraph 17 ($100 
million reopener).

b  i Paragraph 29 provides that the parties will not tender each other as defendants under 
Rule 14(c) of the Federal Rules of Civil Procedure. Essentially this means that the 

’ ■?'parties will not pull each other in as a defendant in a maritime or admiralty case 
started by a third party. Note that this paragraph is not explicitly limited to lawsuits 
related to the oil spill.
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Paragraph 30 covers situations where a third party settles with Exxon and sues one 
or both of the governments. In such cases, the governments have to try to apportion 
fault without joining Exxon as a defendant. If the court does not allow that, the 
governments may join Exxon for the purpose of allocation of fault, but may not 
enforce any action against Exxon as a result of that allocation. Here again, this 
paragraph is not explicitly limited to lawsuits related to the oil spiU.

*V •



Questions.
1. Are there third party suits against Exxon and the state, or are there likely 

to be? (Under paragraph 26, the state could not recover against Exxon for its losses 
in such cases.)

2. Are there third party suits against the sta e, or are there likely to be such, 
in v/hich Exxon or Exxon Pipeline is not a defendant? (Under paragraph 27, the 
state could not recover against Exxon for its losses in such cases.)

3. Paragraphs 29 and 30 are not limited to lawsuits related to the oil spill. I 
suspect this was an oversight. How likely is a court to interpret these paragraphs as 
applying only to spill-related lawsuits?

4. Can the state and federal governments recover against each other for 
judgments they have to pay to third parties?
INTEREST FOR LATE PAYMENTS fPages 23-^41. If Exxon fails to make a 
payment when due under paragraph 8 (($900 million) or paragraph 9 (the escrow 
account), Exxon must pay interest on the overdue amount. The interest rate is the 
amount the federal government charges on amounts owed it. It is tied to the 
investment rate for the Treasury tax and loan accounts. 31 U.S.C. 3717 (a )(1) and 
( 2 ) .

RESERVATION OF RIGHTS (Pages 24-25V Paragraphs 32-35 contain fairly 
standard provisions. Paragraph 32 states that the agreement does not constitute an 
admission of fact, law, or liability. Paragraph 33 states that the agreement does not 
create any rights in a person who is not a part}' to it. Paragraph 34 states that the 
agreement does not prevent the governments from providing assistance or funding 
to those who are not a party to the agreement. Paragraph 35 states that the 
agreement does not impair an existing contract between Exxon or Exxon Pipeline 
and any entity of either Government, including a bioiemediation studies agreement 
between Exxon and the EPA.
NOTICES AND SUBM lT l AJLS (Pages 25-26V This section gives the addresses of 
the parties for the purposes o f any written notices required by the agreement.
ENTRY OF AC-REEMENT: WITHDRAWAL OF CONSENT fPape 26\ Notice 
of the consent decree is to be published in the Federal Register, and public 
comments received for 30 days. At the end of the 30-day period, either the state or 
the federal wvemment ^n  withdraw froi^tli^ agreement iijcdmments show that'iT*' 
is inapprop' te, improper, or inadequate,(efjy, before the end of the 15-day period 
the state slature has not approved tKe agreement "as written". If either

Senator Dick Eliason
March 21, 1991
Page 6
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government withdraws, the agreement terminates as of the date of notice of 
withdrawal.

Question.
1. It appears that the governments could keep the agreement in effect even 

if the state legislature does not approve it. Lf the legislature does not approve it and 
the state or federal government does not withdraw, could the legislature intervene in 
the federal case to prevent approval by the court? Could it intervene in the state 
court to prevent dismissal of claims?
TERMINATION OF AGREEMENT. Any party, including Exxon and Exxon 
Pipeline, can terminate the agreement if

V /,A  , 1 x0 .^  ( i )  a court of competent jurisdiction disapproves or overturns a plea
agreement in the federal criminal case against Exxon;

• (y ’( * ) a court of competent jurisdiction makes a final decision that the agreement
■ / ^  not approved and entered by the court without modification; or
-  - i t  f  ji £ y

(3) a court of competent jurisdiction modifies the agreement in a manner 
. materially adverse to any party, or interprets a material provision in a manner

y /^^inconsistent with the parties’ intentions, before or at the time of approving the 
agreement.
To terminate the agreement, the party must give written notice to the other parties 

2  • - ;  within 10 days after the event occurs that justifies termination. Lf one party
"'T y ' terminates, the agreement terminates as to all parties. The provisions foi termination
y  J -') '■\  do not appear to involve approval of the termination by the court, although the court 

may get involved if the parties disagree about whether a modification was "material".
After termination under this paragraph (or termination after withdrawal under the 
pre'dous paragraph), the agreement ceases to be valid, except that (1) Exxon may 
recover its money from the escrow account, and (2) the provisions ot paragraphs 11 
and 12, relating to cleanup, continue notwithstanding the termination.

; / / *  . raragrapn iz  gives tixxon a setort under certain circumstances (tne circumstances j *
K k c >/ being different depending on whether the setoff amount exceeds $35 million or not) ,  C

 ̂y  /  l.r for its future cleanup work against any amount that it may owe either government fo ^ yV ',,
> • , ; v the oil spill. It appears that this setoff is now cast in stone, whether the agreement '
' J/ ' is terminated or not.

\

Paragraph l l ’s relationship to termination is a bit more complex because it states 
that Exxon has no further obligations with respect to cleanup (except as set forth in

/ '



the agreement) after "final approval". Given the definition of "final approval" on 
pages 6-7, the agreement will not extinguish Exxon’s cleanup duty if either of the 
governments withdraws from it, or if any of the parties terminates it for any reason 
except, the rejection of the plea agreement in the criminal case. The difficulty would 
arise if the governments do not withdraw, the court approves the agreement without 
changing it or indicating that it interprets it differently from the parties, the court’s 
decision becomes final without an appeal (at which point "final approval" occurs and 
Exxon’s cleanup duty ends under paragraph 11) and thereafter, a court rejects the 
plea agreement, thereby allowing Exxon to terminate the agreement, but still arguably 
to claim the benefit o f paragraph 11(b). This may not be very likely, but it is 
theoretically possible.

Questions.
1. What did the state receive in exchange for the setoff in paragraph 12, 

assuming the agreement is terminated?
2. Can the setoff be applied against amounts owed the state if the work was 

approved by the FOSC, but not the SOSC?
RETENTION OF JURISDICTION fPage 28V The court retains jurisdiction to 
enforce the consent decree.
MODIFICATION AND ASSERTION OF AUTHORITY fPage 281 Any 
modifications of the agreement can. be made only with the written consent of all the 
parties and the approval of the court.
Also, the representatives of the parties certify that they have authority to enter into 
the agreement and legally bind the parties to the agreement.

Question.
1. Does the assertion by the Governor and the A.G. that they have authority 

to enter into the agreement and bind the state, prevent the legislature or a private 
party from challenging the agreement as beyond the power of the executive (e.g., if 
one of its provisions violates the state constitution)?

Senator Dick Eliason
March 21, 1991
Page 8
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March 2o, 1991
MEMORANDUM
TO: Senator Dick Eliason
FROM: Tom Chest

Legislative Analyst
RE: Present Value of Proposed Exxon Settlement

You asked for a calculation of the present value of the proposed Exxon oil spi l l  settlement.
The present value o f a series of future payments depends upon the inflation 
rate and the discount rate used in the calculation. We have used two sets of assumptions in the calculations shown in the attached table: an inflation rate 
of 6 percent and a real discount rate of 3 percent, and an inflation rate of 
5 percent and a real discount rate of 4.5 percent. Under the f i r s t  set of 
assumptions the present value of the negotiated settlement is $722,321,863; under the second set of assumptions i t  is $710,849,765.

Present Value
A payment received in the future has less value than a payment of the same 
amount received at the present time. This is because the money received now 
will generate interest; and because the money received now will h. 
purchasing power than the money received later due to inf lation that 
during the intervening period. Therefore, to convert future payments to Jr.e., 
present value, one must make an assumption about the rate of inf lation that 
will prevail during the future period, and the real rate o f interest that the 
money could earn ( i . e . ,  the interest rate without an inflationary component). 
The real rate of interest is referred to as the real discount rate.
The higher the inflation and discount rates, the lower the present value of a 
future payment; the lower these rates, the greater the present value. The more 
distant the payment, the less its present value; the sooner the payment, the greater its present value.
A person is theoretical ly indifferent to receiving the present value of a 
future payment or the future payment. Thus, in the case of the proposed 
settlement of the Exxon Valdez oi l s p i l l ,  Alaskans should be indifferent
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between receiving the proposed stream of payments and a one-time lumi) sum 
payment now of $722,321,863 (or whatever the number is, depending on the 
inflation and discount rates used in the calculation).
The analysis presented in the attached table assumes the payments presented 
in the column labeled "Settlement Amount" occur. This may not be so; however, 
determination o f exactly what the payments will be is beyond the scope of this 
request.
Calculation of Present Value
The calculation of the present values of the Exxon settlement shown in the 
accompanying table uses two sets of assumptions, as discussed above. Column 2 in each case is the schedule of payments in nominal dol lars. Column 3 
converts the payments to constant (1991) dol la rs. Column 4 computes the 
present value of the modified payment schedule from column 3 with a real 
discount rate. The present value of the entire series of payments is the last 
entry in column 4.
We hope this information has been of value. Please call i f  we can provide you 
with further information.
Attachments



Proposed Exxon Settlement 
Payments in Present Value

Case a
Settlement Amour.t[2) Present Value Cumulative PaymentYearP] (Nominal DoBars) 1991 Dollars(3] (1991 Dollars) [4] (Nominal Dollars)1991 $190,000,000 $190,000,000 5190,000,000 $190,000,0001992 $150,000,000 $139,462,976 $134,404,063 $340,000,0001993 $100,000,000 $87,712,563 $82,068,793 $440,000,0001994 $70,000,000 $57,923,391 $52,617,838 $510,000,0001995 $70,000,000 $54,644,708 $48,193,660 $580,000,0001996 $70,000,000 $51,551,612 $44,141,473 $650,000,0001997 $70,000,000 $48,633,596 $40,429,999 $720,000,0001998 $70,000,000 $45,880,751 $37,000,591 $790,000,0001999 $70,000,000 $43,283,727 $33,917,009 $860,000,0002000 $70,000,000 $40,833,705 $31,065,222 $930,000,0002001 $70,000,000 $38,522,363 $28,453,216 $1,000,000,000CumulativeSum $1,000,000,000 $798,449,392 $722,321,863

Assumprfons6.00% Inflation Rale 3.00% Real Discount Rate

Case b
Settlement Amount[2] Present Value Cumulative PaymentYear[1] (Nominal Dollars) 1991 Dollars(3] (1991 Dollars) [4] (Nominal Dollars)1991 $190,000,000 $190,000,000 $190,000,000 $190,000,0001992 $150,000,000 $141,125,221 $133,570,106 $340,000,0001993 $100,000,000 $89,603,315 $81,154,466 $440,000,0001994 $70,000,000 $59,735,543 $51,773,184 $510,000,0001995 $70,000,000 $56,890,994 $47,184,492 $580,000,0001996 $70,000,000 $54,181,899 $43,002,499 $650,000,0001997 $70,000,000 $51,601,808 $39,191,159 $720,000,0001998 $70,000,000 $49,144,579 $35,717,620 S/90,000,OCO1999 $70,000,000 $46,804,361 $32,551,944 $860,000,0002000 $70,000,000 $44,575,582 $29,666,843 $930,000,0002001 $70,000,000 $42,452,935 $27,037,451 $1,000,000,000CumulativeSun $1,000,000,000 $826,116,238 $710,849,765

Assumptions5.00% Inflation Rate 4.50% Real Discount Rate
Notes:[1| 1991 payment made in June 1991. All other payments occur on September 1 ol specified year.[2] Proposed Payment Schedule, United Stales of America v. Exxon Corp., Exxon Shipping, and Exxon Pipeline Co. [3j Payments adjusted for inflatbn.[4| Payments adjusted for inflation are discounted back to 1991 using real discount rate.
Source: Legislative Research Agency, March 1991 (Exxon.xls)
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time of approval, in a manner inconsistent with the Parties' 

intentions; and (4) the time ior appeal from that judgment has 

expired without the filing of an appeal, or the judgment has been 

upheld on appeal and either the time for further appeal has 

expired without the filing of a further appeal or no further 

appeal is allowed.
i

Effect of Entry of Decree by Court

7. Upon approval and entry of this Agreement by the District 

Court, this Agreement and Consent Decree shall constitute a final 

judgment between the Governments and Exxon and Exxon Pipeline in 

accordance with its terms.

Payment Terms

8. Exxon shall pay to the Governments pursuant to this 

Agreement a total of $900 million, discharged as follows:

(a) Exxon shall pay, within 10 days after the Effective 

Date, $9 0,000,000.

(b) Exxon shall, pay on September 1, 1992 the amount 

determined by the following formula:

amount payable =* $150,000,000 minus X, where 

"X* equals Exxon's expenditures for work done from 

January 1, 1991 to the Effective Date, in 

preparation for and conduct of clean-up of the Oil 

Spill in accordance with directions of the Federal 

On-Scene Coordinator, up to a maximum of $-‘.,000,000, 

plus Expenditures made by Exxon for clean-up work

-  7 -
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a -
after the Effective Date i‘n accordance with 

Paragraph 11.

(c) Exxon shall pay each of the amounts specified in the

following schedule by the dates set forth in that schedule:

September 1, 1993 $100,000,000
September 1, 1994 $ 70,000,000
September 1, 1995 $ 70,000,000

i September 1, 1996 $ 70,000,000
September 1, 1997 $ 70,000,000
September 1, 1998 $ 70,000,000
September 1, 1999 $ 70,000,000
September .1, 2000 $ 70,000,000
September i, 2001 $ 70,000,000

(d) The payments required by this paragraph shall be

made as directed jointly in writing, not less than 5 business

days before the due date, by the Assistant Attorney General,
# *

Environment i Natural Resources Division, United States 

Department of Justice,rand the Attorney General, State of Alaska.

9. If Final Approval has not occurred by the date a payment 

required under Paragraph 8 is due, Exxon shall, on or before that 

date, deposit the amount of the payment into an interest-bearing 

trust account (the '’Escrow") in a federally chartered bank 

("Escrow Agent)*. The Escrow agreement between Exxon and the 

Escrow Agent shall provide that the Escrow Agent shall submit to 

the jurisdiction and venue of the United States District Court 

for the District of Alaska in connection with any litigation 

arising out of that Escrow agreement, Exxon 3hall notify the 

Governments promptly in writing of any deposit of a payment due 

under this Agreement into the Escrow. Upon Final Approval and 

within five (5) business days of receipt of written instructions



as to payment signed jointly by the Assistant Attorney General, 

Environment & Natural Resources Division, United States 

Department of Justice, and the Attorney General, State of Alaska, 

Exxon shall require that a sum be paid to the Governments equal 

to all amounts required to be paid into the Escrow pursuant to 

this paragraph together, with an amount calculated by applying to 

each (deposit a rate equal to the average daily yield on three- 

month Treasury Bills in effect while the funds are on deposit. 

"The average daily yield on three-month Treasury Bills* means the 

arithmetic mean of the threa-month Treasury Bill rates, as quoted 

in the H.15 (519) weekly release published by the Board of 

Governors of the Federal Reserve System under the caption *U.S. 

Government Securities/Treasury Bills/Secondary Market,* 

multiplied by the actual number of days of such deposit divided 

by 360. For the purposes of calculating such arithmetic mean, 

each Saturday, Sunday and holiday shall be deemed to have a rate 

equal to the rate for the immediately preceding business day. If 

the earnings accrued on the Escrow are insufficient to make the 

payment to Governments required by this paragraph and to pay the 

reasonable fees and expenses of the Escrow Agent, Exxon shall pay 

the difference so that such amounts will be paid in full. No 

amount shall be disbursed from the Escrow for any reason, except 

to make the payment required by this paragraph or to pay 

reasonable fees and expenses of the Escrow Agent and, after the 

foregoing payments, to close out the Escrow, unless one of the 

following events occurs: (1) the United States or the State



withdraws its consent to entry of the Agreement pursuant to 

Paragraph 37; or (2) any Party terminates the Agreement pursuant 

no Paragraph 38. If one of these events occurs, all sums in the 

Escrow shall be returned .to Exxon.

10. As agreed to between the Governments, without any 

consultation with or participation by Exxon or Exxon Pipeline, 

the amounts paid under Paragraphs 8 or 9 shall be applied by the 

Governments solely for the following purposes: (1) to reimburse

the United States and the State for response and clean-up costs 

incurred by either of them on or before December 31, 1990 in 

connection with the Oil Spill; (2) to reimburse the United States 

and the State for natural resource damages assessment costs 

(including costs of injury studies, economic damages studies, and 

restoration planning) incurred by either of them prior to the 

Effective Date in connection with the Oil Spill; (3) to reimburse 

the State for attorneys fees, experts' fees, and other costs 

(collectively, 'Litigation Costs') incurred by it prior to the 

Effective Date in connection with litigation arising from the Oil 

Spill; (4) to reimburse.the United States and the State for 

response and clean-up costs incurred by either of them after 

December 31, 1990 in connection with the Oil Spill; and (5) after 

the Effective Date, to assess injury resulting from the Oil Spill 

and to plan, implement, and monitor the restoration, 

rehabilitation, or replacement of Natural Resources cr natural 

resource services injured, lost, or destroyed as a result of the 

Oil Spill, or the acquisition of equivalent resources or



I

servicus: provided, however, that the aggregate amount allocated 

for United States past response and clean-up costa and damage 

assessment costs (under items 1 and 2 above) shall not exceed $62 

million, and the aggregate amount allocated for State past 

response and clean-up costs, damage assessment costs, and 

Litigation Costs (under items 1-3 above) shall not exceed $72 

million. The Governments represent that the monies paid by Exxon 

to the Governments pursuant to this Agreement will be allocated, 

received, held,, and used in accordance with the Memorandum of

Agreement and Consent Decree between the United States and the

State of Alaska ("MOA"),. which the Governments have submitted or 

will submit to this Court to resolve claims of the Governments 

against one another with respect to their respective shares in 

recoveries for Natural Resource Damages resulting from the Oil 

Spill. This paragraph and the MOA do not create any rights in, 

or impose any obligations on, Exxon, Exxon Pipeline, Alyeska, or 

any other person or entity except the Governments.

Commitment by Exxon to Continue Clean-up

11. (a) Exxon shall continue clean-up work relating to the

Oil Spill after the Effective Date, as directed by and in

accordance with the directions of the Federal On-Scene

Coordinator ("FOSC"), subject to prior approval by the FOSC of 

the costs of work directed by the FOSC. After the Effective 

Date, Exxon shall also perform any additional clean-up work 

directed by the State On-Scene Coordinator ("State OSC") that 

does not interfere or affirmatively conflict with work directed

-  11 -

f
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(907) 405-2047

M E M O R A N D U M

DATE: March 19,1991

TO: Senate Special Committee on the Exxon
Settlement

FROM: Jim Kelly
Research icer

SUBJECT: P re sen t V a lu e  o f the P roposed Exxon Se ttlem en t
Per your request, attached is a table which provides a rough approximation of 
the present value to the State of A laska of the proposed Exxon settlement. 
These numbers are not exact because this analysis assumes the payments are 
received on December 31 of each year, not September 1. Notwithstanding 
th is difference, the numbers as attached are in the ball park — i f  the 
assumptions made here about future inflation rates and the future value of 
money turn out to be correct.

This analysis assumes a 6 percent per year rate of inflation for each of the 
next 10 years, and the opportunity during that same period of time to earn a 
compound rate of return on dollars invested of 9 percent. For the long term, 
the Alaska Permanent Fund Corporation makes the same inflation and rate 
of return assumptions.

There are undoubtedly a number of other issues involved in  analyzing the 
financial aspects of the settlement, such as whether or not the State w ill 
actua lly control disbursement or investment of a ll of the settlement monies, 
etc. I  would suggest that you contact Tom Chester of the Legislative 
Research Agency for a more detailed analysis.

cc: Tom Chester, Legislative Research Agency



Real 1991 $ P resen t V a lue  FV o f P a ym e n ts  In
A m ts o f E xxon  P a ym e n ts (In f la tio n  @  6% ) ( R e tu rn  @  9% ) 2001 @  9%  R e tu rn
1991 140 ,000 ,000 140 ,000 ,000 140 ,000 ,000 331 ,380 ,000

61892 150 ,000 ,000 141 ,510 ,000 137 ,610 ,000 325 ,650 ,000
1993 100 ,000 ,000 89 ,000 ,000 84 ,170 ,000 199 ,200 ,000

: 1994 70 ,000 ,000 58 ,772 ,000 54 ,054 ,000 127 ,960 ,000
( p i 70 ,000 ,000 55 ,447 ,000 49 ,588 ,000 117 ,390 ,000
l l i l 70 ,000 ,000 52 ,311 ,000 45 ,493 ,000 107 ,660 ,000
l l l i l 70 ,000 ,000 49 ,350 ,000 41 ,741 ,000 98 ,770 ,000
I l i a 70 ,000 ,000 46 ,557 ,000 38 ,290 ,000 90 ,650 ,000
I l i a 70 ,000 ,000 43 ,918 ,000 35 ,133 ,000 83 ,160 ,000
20QQ 70 ,000 ,000 41 ,433 ,000 32 ,228 ,000 76 ,300 ,000
2001 70 ,000 ,000 39 ,088 ,000 29 ,568 ,000 70 ,000 ,000

$950 ,000 ,000 $757 ,386 ,000 $687 ,875 ,00 0 $1 ,628 ,120 ,000



D I V I S I O N  O F  L E G A L  S E R V I C E S

UEGflSI-ATlVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

M E M O R A N D U M  March 19, 1991

SUBJECT: Exxon Settlement; Overview of Memorandum of Agreement 
and Consent Decree (MOA) and Preliminary Questions Related 
to It (Work Order No. 7LS1053)

TO:
FROM:

Senator Dick Eliason
Pamela F in ley^g ,*^  
Assistant Revisor of Statutes

OVERVIEW: MOA
The "Memorandum of Agreement and Consent Decree" (MOA) settles a lawsuit that 
has recently been filed, or will soon be filed, in federal District Court in Alaska. In 
this lawsuit the federal and state governments are suing each other. The MOA 
concerns how the money recovered jointly by the U.S. and the State in the Exxon 
case is to be spent. Exxon is not a party to this lawsuit or the MOA.
Legal Basis. The Clean Water Act (CWA) says that the state is to recover for 
injuries to natural resources "on behalf of the public as trustee," 33 U.S.C. 1321(f)(5), 
but does not address the mechanics of the "trust". However, federal regulations 
adopted under the CWA (or under CERCLA, but applicable to the CWA, 42 U.S.C. 
9651(c)), do address the mechanics of spending money recovered under the CWA. 
The state trustee is appointed by the Governor, 42 U.S.C. 9607(f)(2)(B), and recovers 
on behalf of the public for damage to state resources. 40 CFR 300.605. The trustee 
then devises a plan for the restoration, rehabilitation, replacement, or acquisition of 
equivalent natural resources. 40 CFR 300.615(c)(4); and 43 CFR 11.93. The money 
is then to be spent in accordance with this plan. 43 CFR 11.92(c).
Types of Damages. The MOA deals with three types of damages. First there are 
"allowed expenses". These are the unreimbursed past expenses incurred by the state 
or federal governments for assessment and restoration (response and cleanup) and 
the state’s litigation expenses. Second there are unreimbursed costs of future 
response and cleanup incurred by the state or federal government. Finally, there is 
"natural resource damage recovery," which is intended to compensate for the damage 
done state and federal natural resources. MOA IIA and G, pp.6-7.
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Allowed Expenses. The state can recover up to $72 million for its "allowed 
expenses". This money would be paid directly by Exxon to the state treasury "over 
a period of five years." MOA VB. The MOA does not say what 5 years, or whether 
the installments are to be equal. Although the MOA is not entirely clear on this 
point, it appears that this money would have no restrictions on its use since it simply 
replaces money the state has already spent on items allowed under the CWA. If this 
is so, the legislature could then appropriate the money for any purpose.
The federal government would also be reimbursed, directly by Exxon, for its past 
restoration and assessment expenses, up to $62 million.
Future Response Costs. If the state or federal governments perform response work 
after December 31, 1990, and the work is certified by the federal on-scene 
coordinator (FOSC) or the state on-scene coordinator (SOSC), reimbursement for 
those expenses shall also be paid by Exxon directly to the appropriate government. 
MOA VB, p. 13. It appears that any such reimbursements to the state would go to 
the state treasury and be available for appropriation without limitation as to any 
specific purpose.
Natural Resource Damage Recovery. Whatever is left of the $900 million after 
Exxon’s cleanup costs after December 31, 1990 have been deducted, allowed 
expenses have been paid to the state (up to $72 million) and federal (up to $62 
million) governments, and future response costs have been paid, will be deposited in 
a trust fund in the court registry. Interestingly enough, the federal regulations require 
that money recovered by the state trustee under the CWA be deposited either in a 
special account in the state treasury, or in an interest bearing account payable to the 
state agency acting as trustee. 43 CFR 11.92(a)(2). However, the MOA does not 
allocate this money between the federal and state governments nor does it appear 
to require that such an allocation be made in the future. While the regulations 
encourage trustees to cooperate, they do not explicitly authorize such a joint trust. 
40 CFR 300.615.
Under the MOA, six trustees (3 federal officials and 3 state officials) will decide how 
to spend the money in the trust fund. MOA IVA 1 and 2, pp 9-10. If all six trustees 
cannot agree as to how the money shall be spent, the federal district court judge will 
decide; the trustees may also submit a dispute to non-binding mediation or "other 
means of conflict resolution." MOA IVA 3. The MOA requires the trustees to 
establish procedures for "meaningful public participation" (including an advisory 
group) in formulating an injury assessment and restoration plan. MOA IVA 4. Once 
the plan is established, it appears that the trustees would spend the money to 
implement it. MOA IVA 1, pp. 9-10. I have found nothing in the MOA that 
requires the trustees to use federal or state agencies in spending the money, nor 
anything that would prevent them from doing so. However, if some of the money is
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to be used by a state agency, it would probably have to be appropriated. See MOA 
VD, p. 13.
Other. The MOA terminates J 6 years from its effective date. The MOA does not 
require legislative approval, or even provide for it, but the MOA is referenced in the 
consent decree.

PRELIMINARY QUESTIONS RELATED TO THE MOA
1. Since some of the natural resource recovery is received in exchange for 

damages done to state resources, does the money have to be appropriated in order 
to comply with the stata constitution vesting the appropriation power in the 
legislature? If so, how would that appropriation be accomplished , especially if the 
money is to be spent (out of the court registry) on something other than activities of 
a state agency?

2. Is the dedication of funds to a specific purpose contrary to the state 
constitution prohibiting such dedication. (See question #1 re consent decree.)

3. Would expenditures from the trust be subject to AS 36.30, the state 
procurement code?

4. Who, if anyone, will perform audits of the trustees’ expenditures?
5. What rules apply to deposits in the court registry? Are deposits in the 

court registry interest bearing? May they be invested?
6. The MOA (as well as the consent decree) refers to "natural resource 

services" MOA p. 8 (top) and paragraph 13C’s last sentence. What are these?
7. How will the trustees know how much of the trust fund should be spent on 

damage to state resources and how much should be spent on damage to federal 
resources?

8. Will the federal government be able to pay for some of its existing regular 
staff out of the trust fund on the theory that the federal employees are working on 
assessment and restoration related to the oil spill? In short, can this money simply 
be substituted as the funding source for services the federal government would 
provide anyway out of other federal funding?

9. Is the existence of the trust fund in the court registry and the commingling 
of state and federal damages allowed under applicable federal regulations?
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10. The MOA, paragraph VC on p. 13, states that the money will be spent on 
restoration of natural resources in Alaska unless the trustees decide that spending 
funds outside of Alaska is necessary for the effective restoration, replacement or 
acquisition of equivalent natural resources (or services) injured in Alaska. What does 
this mean? Would it allow the money to be used to establish parks, institutes, 
centers, etc. in other states?

11. The MOA notes that the A.G. and the commissioners of fish and game 
and environmental conservation are the state trustees. (The trustees can be changed, 
MOA IIL, p.8.) Will the commissioners have the time to establish the restoration 
plan and implement it, in addition to their other duties? Will additional staff be 
required in the state budget to allow them to do so? Who wall pay for administrative 
expenses of the trust? The trust? Will this eat up the trust?

12. For the purposes of the oil spill litigation and use of money recovered, the 
federal government wall be able to assert that it is a co-trustee over all natural 
resources injured by the oil spill, 'the state can assert the same as to federal 
resources. MOA VII B, p. 14. What are the implications of this paragraph?

13. If the legislature approves the consent decree, will it be prevented from 
challenging the MOA?

14. Could the legislature, by enacting legislation, retain greater control over 
the trust proceeds than allowed by the MOA (but still be within the limits of the 
CWA and applicable regulations)?

15. Will reimbursements for past allowed expenses and future clean up costs 
go to the general fund without any restrictions on its use?

16. Does the A.G. believe it is bound by 43 CFR 11.92 and 11.93 (the way 
money must be spent)?

17. If the trustees buy and develop real estate, who will own it? Who will be 
responsible for it when the MOA terminates?

PF:pl
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OVERVIEW: CONSENT DECREE.
This settles the case between the State and Exxon and the U.S. and Exxon for civil 
damages against Exxon arising out of the Exxon Valdez oil spill. The case has 
recently been, or will soon be, filed in federal District Court in Alaska. It is based 
on the federal Clean Water Act (CWA), 33 U.S.C. 1321(f). The state has the choice 
of suing in state court under state law, or federal court under the Clean Water Act. 
In re Allied Towing Corp.. 478 F. Supp. 398 (E.D. Va. 1979). If it chooses to pursue 
its federal remedies (by agreeing to the consent decree), it will give up all but one of, 
its state claims..(The one involves fisheries business taxes.) it will also be bound by 
certain restrictions in the CWA and related regulations.
Legal Basis. Jurisdiction is based on the federal Clean Water Act (CWA), 33 U.S.C. 
1321(f). The state and the federal government each have thie_right to recover for 
their own damages under the CWA. In re Allied Towing Corp., supra. There does 
not appear to be any requirement that the damages to the state and the damages to 
the federal government be combined, although the consent decree does combine 
them. However, if the state chooses to sue under the CWA, it must abide by the 
limitations of that Act as to ( 1) the types of damages that can be recovered, (2) the 
things for which money recovered can be spent, and (3) the use of a trustee in 
developing a plan for spending the money recovered. The state’s damages under the 
CWA are recovered through a trustee appointed by the Governor. 42 U.S.C. 
9607(f)(2)(B).
Types of Damages. Under the CWA, the state can recover for the costs of 
"replacing or restoring" the damaged natural resources.



Amount to be Paid. The consent decree requires Exxon to pay $900 million less ( 1) 
Exxon’s clean up costs from 1/1/91 to the date the consent decree is signed (up to $4 
million), and (2) Exxon’s clean up costs from the date the consent decree is signed 
through the date the consent decree is approved (including any appeals from it). See 
CD 8(a), p.7 and CD 11, pp. 11-12. The rest is to be paid in iastallments from 1991 
through 2001. CD 8, pp.7-8. There is no interest accruing on the unpaid amounts 
before they are due, but interest does accrue on overdue payments. CD31, p. 23. 
The $900 million (less Exxon’s clean up costs from 1/1/91) is the total thatjs owed 
to both the state and federal governments. The consent decree does not say how 
much of this is the federal government’s money and how much is the state’s money.

To Whom Paid. The trustees (three federal appointed by the President and three 
state officials appointed by the Governor) tell Exxon to whom the money is to be 
paid. CD8(d), p. 8.
Restrictions on Use. In the consent decree the U.S. and the State agree that the 
money will be used as follows:

1. To reimburse the U.S. and the State for response and cleanup costs 
incurred by them before 1/1/91.

2. To reimburse the U.S. and the State for damage assessments done before 
the date the consent decree is signed.

3. To reimburse the State for litigation costs incurred before the date the 
consent decree is signed.

4. To reimburse the U.S. or the State or both for cleanup costs incurred by 
either of them after 12/31/90 and to plan, implement, and monitor the restoration, 
rehabilitation, or replacement of natural resources or natural resource services 
injured, lost or destroyed by the oil spill, or to acquire equivalent natural resources 
or natural resource services.
The amount that can be returned to the state for past response and cleanup costs, 
past damage assessments, and litigation fees, js limited .to_$72 million. The amount 
that can be returned to the federal government for past response, cleanup, and 
assessment is $62 million. The remainder is to be used by the trustees for things in 
#4.
Who Decides How the Money is Used. The MOA, rather than the consent decree, 
is the document that primarily deals with the use of the money. However, in the 
consent decree the governments "represent" that the money will be disbursed in 
accordance with the MOA. CD 10, p .ll. Also, the consent decree does contain the 
restrictions discussed above as to how the money can be used. Moreover, even if 
there were no MOA, the CWA restricts the use of the money to restoring, 
rehabilitating, or acquiring the equivalent of the natural resources that were damaged. 
33 U.S.C. 1321(f)(5) The regulations under the CWA also require the state trustee
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to adopt a plan, and the money to be spent in accordance with that plan. 43 C.F.R.
11.92 and 11.93. However, the "up to $72 million" that is to be reimbursed to the 
state for past cleanup, response, assessment, and litigation costs, and any money 
reimbursed to the state for future clean up should go into the general fund and be 
available for any use. (The consent decree and MOA are not clear on this, but it 
would make sense since, with the possible exception of litigation costs, this is 
"reimbursement" for money already spent for the required uses.)
Other. The consent decree also addresses releases, reopener for damage that could 
not have been anticipated at the time of the settlement, provisions covering the 
TAPL fund, Alyeska, and third parties. Note that if the court approves the 
settlement, the state gives up all its civil claims relating to the oil spill, including those 
currently pending in state court, except the amount that would have been refunded 
to local governments under AS 43.75.130 (fisheries business tax). CD 13, pp. 14-15.
The consent decree also allows the State or the U.S. to withdraw from it within 45 
days after the publication of the proposed consent decree in the Federal Register if 
comments received on it show it is inappropriate, improper, or inadequate, or if 
Alaska’s legislature does not approve it by that time. CD 37, p. 26 Any of the 
parties may withdraw for certain other reasons as well, including failure of the court 
to accept the plea agreement in the criminal case. See CD 38, p. 27.

PRELIMINARY QUESTIONS RELATED TO THE CONSENT DECREE
1. Art.IX, sec. 7 of Alaska’s Constitution prohibits dedicated funds. Money 

recovered under the CWA, must be dedicated. Can the A.G. chose to settle a case 
under a law that requires a dedicated fund, especially when the state could recover 
under state law, which does not require dedication? Is recovery under the CWA 
participation in a "federal program" such that the prohibition against dedicated funds 
would not apply?

2. Alaska’s constitution vests the appropriation power in the legislature aione. 
Federal laws and regulations applicable to the CWA require the Governor to appoint 
a trustee who will decide how money recovered under the CWA is to be spent. Is the 
scheme under the CWA contrary to Alaska’s constitution, and if so, does the A.G. 
have the power to enter into an agreement under the CWA?

3. What guarantee is there that Exxon will pay the required amounts? Is this 
a debt dischargeable in bankruptcy?

4. Are the amounts Exxon will pay deductible under federal tax laws? Under 
state tax laws?



5. If the legislature does not approve the settlement, can the state still agree 
to it? (It appears the answer is yes). Should/can the legislature intervene in the 
federal case if it does not approve the settlement, but the Governor decides to go 
ahead with the settlement?

6. How much has the state spent for response, cleanup, damage assessment, 
and litigation costs? (This question includes supplementals tied to the oil spill and 
regular department budgets related to it.) How much has Exxon reimbursed for 
these activities to date? How does the remainder owing compare to the $72 million 
maximum that the state could get back as reimbursement under the consent decree?

7. To what extent would the legislature’s approval of the consent decree 
constitute an approval of the MOA?

8. At the bottom of page 10 and top of page 11, the consent decree refers to 
"natural resources or natural resource services" that were injured, lost, or destroyed 
and the acquisition of equivalent "resources or services". What is a "natural resource 
service"?
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SECTIONAL ANALYSIS OF CONSENT DECREE 
THROUGH PARAGRAPH 12

INTRODUCTION. Pages 2-3. This sets out the background of the federal case. The 
important points are ( 1) an assertion that only the trustees are entitled to act on 
behalf of the public as trustees to recover damages to the natural resources arising 
from the oil spill; (2) the payments by Exxon are in addition to the $2 billion that 
Exxon alleges it has spent for past cleanup and reimbursements to the federal, state, 
and local governments; and (3) the payments are made in response to " pending or 
potential civil claims for damages or other civil relief."

1. Could the state still sue Exxon for violation of state criminal laws? Does 
it intend to do so?

2. Does the fact that the money is exchanged for the extinguishment of claims 
under state law affect the applicability of the CWA and regulations under it?
JURISDICTION. fPage 4). This sets out the basis of the federal district court’s 
jurisdiction—federal question; maritime and admiralty; U.S. as a plaintiff; and the 
Clean Water Act.

1. Why did the parties want to have a consent decree as well as an agreement 
extinguishing claims? (To have a remedy available to enforce agreement? Other?)

Questions.

Question.
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PARTIES.fPage 41. This sets out the parties to the agreement. Note that "Exxon" 
includes the T/V EXXON VALDEZ, but does not include Exxon Pipeline.
DEFINITIONS./Pages 5-7). This section defines terms used in the consent decree. 
"Governments" is defined earlier (page 1) to mean the U.S. and the State of Alaska.

Note that "natural resources" includes those belonging to the federal government, the 
state, or both.
For the purposes of the consent decree, the only state trustee is the attorney general.
The "effective date" is the date all parties have signed the agreement, while "final 
approval" does not occur until 45 days after the agreement has been published in the 
Federal Register, and the court has approved the agreement and the time for appeal 
from that decision has elapsed without appeal, or the decision has been upheld on 
appeal.
Special attention should be paid to the definition of "natural resource damages." It 
includes damages to natural resources arising under state as well as federal law. It 
also includes "economic rent".

Questions.
1. Why are the natural resource damages of the state not separated from the 

natural resource damages of the federal government?
2. If the court signs the consent decree, when does the time for appealing that 

decision expire?
3. Does the reference to claims under state law mean that this recovery is not 

entirely under the CWA?
4. What do the terms in the first three lines of page 6 mean? Does "natural 

resource damage" include economic loss to the state e.g., lost taxes?
5. When was the last date that all parties signed? (My copy does not show 

Exxon’s signature.)
EFFECT OF ENTRY OF DECREE (Page 1). Once the decree is signed and 
entered by the court, it L a final judgment between the state and federal governments 
and Exxon and Exxon Pipeline.
PAYMENT TERMS; PARAGRAPH 8 (Pages 7-8). Exxon is to pay to both 
governments jointly, a total of $900 million. The first payment of $90 million is due



10 days after the effective date. The second payment is due September I, 1992. The 
amount of the second payment is $150 million, less (1) Exxon’s cleanup costs from 
January 1, 1991 to the effective date (up to $4 million); and (2) Exxon’s cleanup costs 
from the effective date to the date of final approval. On September 1, 1993, Exxon 
is to pay $100 million. On September 1 of each year from 1994 through 7.001, Exxon 
is to pay $70 million. The payments shall be made as directed jointly in writing by 
the state attorney general and the federal assistant attorney general in charge of 
environment and natural resources.

Questions.
1. What is the present value of the amounts to be paid by Exxon?
2. Has Exxon paid the first $90 million?
3. What guarantee is there that Exxon will pay the required amounts? Is this 

a debt dischargeable in bankruptcy?
4. Are the amounts Exxon will pay deductible under federal tax law? Under 

state tax laws?
ESCROW: PARAGRAPH 9 (Pages 8-101. If final approval of the consent decree 
has not occurred when a payment is due (which will almost certainly be the case with 
the first payment), Exxon is to deposit the payment in an escrow account and notify 
the sta. s and federal governments. The escrow agent must submit to the court’s 
jurisdiction. After final approval, and 5 days after notification by the state and 
federal attorneys general, the money shall be paid to the "governments", plus 
interest. The interest is based on the average daily yield on three-month treasury 
bills. If the amount in the escrow account is not sufficient to pay that amount of 
interest and the escrow expenses, Exxon must make up the difference. If either 
government withdraws its consent under paragraph 37, or any party terminates the 
agreement under paragraph 38, the money in the escrow account shall be returned 
to Exxon.
USE OF MONEY: PARAGRAPH 10 (Tapes 10-111. In this paragraph the 
governments agree between themselves how the money is to be spent. The consent 
decree states that neither Exxon, Exxon Pipeline, Alyeska, nor anyone except the 
governments obtains a right or obligation as a result of this paragraph.
The U.S. and the State "agree" that the money will be spent only as follows:

( 1) to reimburse the state and federal governments for response and cleanup 
costs incurred before January 1, 1991;
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(2) to reimburse the state and federal governments for damage assessment 
costs incurred before the effective date;

(3) to reimburse the state for litigation costs incurred before the effective date;
(4) to reimburse the state and federal governments for cleanup and response 

costs incurred by either of them after December 31, 1990; and
(5) to assess injury and plan, implement, and monitor the restoration, 

rehabilitation, or replacement of natural resources (or natural resource services) 
injured, lost, or destroyed as a result of the oil spill, or acquire the equivalent of 
those resources or services.

The maximum amount that the state can receive as reimbursement for past 
response, cleanup, assessment, and litigation expenses is $72 million. The maximum 
amount that the federal government can receive as reimbursement for past response, 
cleanup, and assessment is $62 million. The federal and state governments also 
"represent" that the amount recovered from Exxon will be spent in accordance with 
the MOA.

Questions.
1. Art. IX, sec. 7 of Alaska’s Constitution prohibits dedicated funds. Money 

recovered under the CWA must be dedicated, as this paragraph reflects. Can the 
A.G. chose to settle a case under a law that requires a dedicated fund, especially 
when the state could recover under state law, which does not require dedication? Is 
recovery under the CWA participation in a "federal program" such that the 
prohibition against dedicated funds would not apply?

2. Alaska’s constitution vests the appropriation power in the legislature alone. 
Federal laws and regulations applicable to the CWA require the Governor to appoint 
a trustee who will decide how money recovered under the CWA is to be spent. Is 
the scheme under the CWA contrary to Alaska’s constitution, and if so, does the 
attorney general have the power to enter into an agreement under the CWA?

3. How much has the state spent for response, cleanup, damage assessment, 
and litigation costs? (This question includes supplemental tied to the oil spill and 
regular department budgets related to it.) How much has Exxon reimbursed for 
these activities to date? How does the remainder owing compare to the $72 million 
maximum that the state could get back as reimbursement under the consent decree?

4. To what extent would the legislature’s approval of the consent decree 
constitute an approval of the MOA?

Senator Dick Eliason
March 19, 1991
Page 4



Senator Dick Eliason
March 19, 19 91
Page 5

5. This paragraph refers to "natural resource services." What is a "natural 
resource service"?

6 . It appears that the reimbursements to the state (up to $72 million) are not 
restricted as to use . Is this true?

7. Despite the statement to the contrary, will a private party have a right to 
enforce the restrictions in use set forth in this paragraph?
EXXON’S CONTINUED CLEANUP: PARAGRAPH 11 fPage 111. Paragraph 
1 1 (a) requires Exxon to continue cleanup work after the effective date, as directed 
by the federal on-scene coordinator (FOSC), subject to prior approval of costs by the 
FOSC. In addition Exxon shall perform cleanup work as directed by the state on­
scene coordinator, to the extent it does not conflict with the directions of the FOSC 
or federal law, subject to prior approval of costs. This paragraph also states that 
"Exxon should have no liability to any person or entity, including the Governments, 
by reason of undertaking clean-up work performed in accordance with directions of 
the FOSC for the State OSC." Under paragraph 11(b), Exxon’s obligation for 
cleanup ends upon final approval of the settlement "except as set forth in this 
Agreement". In addition, Exxon gets a credit for its expenditures for cleanup under 
this paragraph. "Expenditures" includes salaries, wages, benefits, expenses for Exxon 
employees, for contractors, for equipment purchase and rental, for office and 
warehouse space, and for insurance, accounting, and other professional services.

Questions.
1. If the State OSC or the FOSC disagree with Exxon’s proposed costs, does 

Exxon still have to do the work? (What does "subject to prior approval" mean?) In 
the event of a dispute about the costs, who makes the final decision?

2. The first sentence of 11(b) provides that Exxon has no cleanup obligations 
after final approval of the consent decree "except as set forth in this Agreement." 
Does another paragraph of the agreement impose cleanup obligations after final 
approval?

3. What does the last sentence of 11(a)—concerning immunity of Exxon from 
liability "by reason of undertaking clean-up work" in accordance with directions of the 
FOSC or State OSC— mean? Is it intended to immunize Exxon from liability for 
acts connected with cleanup work Exxon does under direction of the FOSC or State 
OSC? Can it be read as an agreement by the state and federal governments to 
indemnify Exxon if a third party recovers against Exxon based on acts related to this 
cleanup? Does it apply to past work? Does it apply to workers compensation? 
Contract claims?
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E X X O N ’S C O N T IN U ED  CLEANUP: PA R A G R A PH  12 (Pages 13-141. If the 
agreem ent is terminated, or the court does not approve it, Exxon can setoff 
expenditures made by Exxon under paragraph 11 against any liability Exxon may have 
to either government as follows:

(1) If the post-effective date expenditures are $35 million or less, the setoff 
does not apply unless Exxon shows both

(a) that based on information available to the FOSC or State OSC the 
anticipated cost was grossly disproportionate to the net environmental benefits 
anticipated, or the work could not reasonably have been expected to result in a net 
environmental benefit; and

(b) that Exxon submitted a written objection to the work a reasonable 
time before beginning it, explaining its objections.

(2) If the post-effective date expenditures are above $35 million, Exxon gets 
the setoff unless the government or governments show that based on the information 
available to the FOSC or State OSC, the work was reasonably expected to result in 
a net environmental benefit and the anticipated cost was not substantially out of 
proportion to the net environmental benefit reasonably anticipated from the work.

Question.
1. Can Exxon setoff amounts approved by the FOSC against amounts owed 

the State? Can Exxon setoff amounts approved by the State OSC against amounts 
owed the federal government?
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Exxon Corporation and Exxon Shipping Company have also filed 

administrative demands against the United States Coast Guard, 

with the U.S. Coast Guard, Coast Guard Maintenance i  Logistics 

Command-Pacific at Alameda, California under date of September 

21, 1990.

The United States and the State represent that it is their 

legal position that only officials of the United States 

designated by the President and state officials designated by the 

Governors of the respective states are entitled to act on behalf 

of the public as trustees of Natural Resources to recover damages 

for injury to Natural Resources arising from the Oil Spill under 

Section 311(f) of the Clean Water Act, 33 U.S.C. $ 1321(f).

Exxon represents that, during the period from the Oil 

Spill through the end of 1990, it expended in excess of $2 

billion for clean-up activities and reimbursements to the 

federal, state, and local governments for their expenses of 

response to the Oil Spill.

The Parties recognize that the payments called for in 

this Agreement are in addition to those described above, are 

compensatory, and remedial in nature, and are made to the 

Governments in response to their pending or potential civil 

claims for damages or other civil relief against Exxon and Exxon 

Pipeline arising from the Oil Spill.

NOW, THEREFORE, the Parties agree, and it is hereby 

ORDERED, ADJUDGED, AND DECREED as follows:
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This Agreement and Consent Decree (the "Agreement*) is made 

and entered into by the United states of America and the State of 

Alaska ("State") (collectively referred to ae the "Governments"), 

Exxon Corporation and Exxon Shipping Company ("Exxon Shipping") 

(collectively referred to, together with the T/V EXXON VALDEZ, 

as "Exxon"), and Exxon Pipeline Company ("Exxon Pipeline").

inm s-flM sU sn
On the night of March 23-24, 1989, the T/V EXXON VALDEZ, 

owned by Exxon Shipping, went aground on Bligh Reef in Prince 

william Sound, Alaska. As a result of the grounding, several of 

the vessel's cargo tanks ruptured and approximately 11 million 

gallons of crude oil owned by Exxon Corporation spilled into 

Prince william Sound (the "Oil Spill").

The State has filed an action in the Superior Court for 

the State of Alaska, Third Judicial District, arising from the 

Oil Spill, identified as State of Alaska v. Exxon Corporation, et 

al., Civil No. 3AN-89-6852 ("State Court Action"), and Exxon has 

asserted counterclaims against the State in that action.

On or before the lodging of this Agreement with the 

Court, the United States and the State will each have filed a 

complaint in this Court against Exxon and Exxon Pipeline, 

asserting civil claims relating to or arising from the oil Spill 

("Federal Court Complaints"). Exxon and Exxon Pipeline have 

asserted or will assert counterclaims against the United States 

and the State in their responses to the Federal Court Complaints.
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Exxon Corporation and Exxon Shipping Company have also filed 

administrative damands against the Unitad States Coast Guard, 

with the U.S. Coast Guard, Coast Guard Maintenance & Logistics 

Command-Pacific at Alameda, California under data of Septe-ibar 

21, 1990.

The United St'tas and the State represent that it is their 

legal position that only officials of the Unitad States 

designated by the President and state official* designated by the 

Governors of the respective states are entitled to act on behalf 

of the public as trustees of Natural Resources to recover damages 

for injury to Natural Resources arising from the Oil Spill under 

Section 311(f) of the Clean Water Act, 33 U.S.C. § 1321(f).

Exxon represents that, during tho period from the Oil 

Spill through the end of 1990, it expended in excess of $2 

billion for clean-up activities and reimbursements to the 

federal, State, and local governments for their expenses of 

response to the Oil Spill.

The Parties recognize that the payments called for in 

this Agreement are in addition to those described above, are 

compensatory, and remedial in nature, and are made to the 

Governments in response to their pending or potential civil 

claims for damages or other civil relief against Exxon and Exxon 

Pipeline arising from the Oil Spill.

NOW, THEREFORE, the Parties agree, and it is hereby 

ORDERED, ADJUDGED, AND DECREED as follows:

- 3 -
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1. The Court has jurisdiction over tho subjact matter of the 

claims sot forth in tho Federal Court Complaints and over the 

parties to this Agreement pursuant to; among other authorities,

28 U.S.C. H  1331, 1333 and 1345, and section 311(f) of tho Clean 

water Act, 33 U.S.C. $ 1321(f). This Court also has personal 

jurisdiction over Exxon and Exxon Pipeline, which, solely for the 

purposes of this Agreement, waive all objections and defenses 

that they may have to the jurisdiction of the Court or to venue 

in this District.

Parties

2. "United States" means the United States of America, in 

all its capacities, including all departments, divisions, 

independent boards, administrations, natural resource trustees, 

and agencies of the federal government.

3. "State" means the State of Alaska, in all its capacities, 

including all departments, divisions, independent boards, 

administrations, natural resource trustees, and agencies of the 

state government.

4. "Exxon" means Exxon Corporation, a Mew Jersey 

corporation, Exxon Shipping Company, a Delaware corporation, and 

the T/V EXXON VALDEZ, Official Number 692966 (now the T/V EXXON 

MEDITERRANEAN).

5. "Exxon Pipeline" means Exxon Pipeline Company, a Delaware 

corporation.

- 4 -
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6. Whenever the following capitalized terms are used in this 

Agreement, they shall have the following meanings:

(a) "Alyeska" means Alyeska Pipeline Service Company, a 

Delaware corporation, it* shareholders and owner companies, and 

its present and former shareholder representatives.

(b) The "TAPL Fund" means the Trans-Alaska Pipeline 

Liability Fund, a federally chartered corporation o r g a n ize d  and 

existing under the laws of the state of Alaska.

(c) "Natural Resources" means land, fish, wildlife, 

biota, air, water, ground water, drinking water supplies, and 

other such resources belonging to, managed by, held in trust by, 

appertaining to, or otherwise controlled by the United States 

(including the resources of the fishery conservation zone 

established by the Magnuson Fishery Conservation and Management 

Act of 1976, 16 U.S.C. §§ 1801 aflSj.), and/or the State.

(d) "Natural Resource Damages" means compensatory and 

remedial relief recoverable by the Governments in their capacity 

as trustees of Natural Resources for injury to, destruction of, 

or loss of any and all Natural Resources resulting from the Oil 

Spill, whether under the Clean Water Act, 33 U.S.C. §§ 1251, at 

sea.. the Trans-Alaska Pipeline Authorization Act, 43 U.S.C. §§ 

1651, ai sea.. or any federal or state statute or maritime or 

common law relating to the environment, including (1) costs of 

damage assessment, (2) compensation for loss, injury, impairment, 

damage or destruction of Natural Resources, whether temporary or



permanent, o r  for lose of use value, non-use value, option value, 

amenity value, bequest value, existence value, consumer surplus, 

economic rent, or any similar value of Natural Resources, and (3) 

costs oi' restoration, rehabilitation or replacement of injured 

Natural Resources or the acquisition of equivalent resources.

(e) "Party" or "Parties" means Exxon, Exxon Pipeline, 

the United States, and the State, or any of them.

(f) "Trustees" means the Secretaries o;f the U.S. 

Departments* of Agriculture and Interior, the Administrator of the 

National Oceanic and Atmospheric Administration, U.S. Department 

of Commerce, and the Alaska Attorney General

(g) The "Oil Spill" means the occurrence described in 

the first paragraph of the Introduction above, and all 

consequences proximately caused by or arising from the oil Spill, 

including, without limitation, response, cleanup, damage 

assessment and restoration activities.

(h) "Effective Data" shall moan the earliest data on 

which all Parties have signed this Agreement.

(i) "Pinal Approval" shall mean the earliest date on 

which all of the following have occurred: (1) the Agreement has 

been lodged with the Court and noticed in the Federal Register, 

and the period for submission of public comments has expired;

(2) the period for withdrawal of consent by the Governments under 

Paragraph 37 has expired; (3) the Court has approved and entered 

the Agreement as a judgment, without modification and without 

interpreting a material term of the Agreement, prior to or at the



tin® of approval, in a manner inconsistent with the Parties' 

intentions; and (4) the time for appeal from that judgment has 

expired without the filing of am appeal, or the judgment has been 

upheld on appeal and either the time for further appeal has 

expired without the filing of a further appeal or no further 

appeal is allowed.

Efgqct of Entry-<?f. Baer*.* -bx-ggurfc

7. Upon approval and entry of this Agreement by the District 

court, this Agreement and consent Decree shall constitute a final 

judgment between the Governments atnd Exxon and Exxon Pipeline in 

accordance with its terms.

Payment Terms

8. Exxon shall pay to the Governments pursuant to this 

Agreement a total of $900 million, discharged as fellows:

(a) Exxon shall pay, within 10 days after the Effective 

Date, $90,000,000.

(b) Exxon shall pay on September 1, 1992 tho amount 

determined by the following formula:

amount payable » $150,000,000 minus X, where 

*X* equals Exxon's expenditures for work done from 

January l, 1991 to the Effective Date, in 

preparation for and conduct of clean-up of the Oil 

Spill in accordance with directions of the Federal 

On-Scene Coordinator, up to a maximum of $4,000,000, 

plus Expenditures made by Exxon for clean-up work
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after the Effective Data in accordance with 

Paragraph 11.

(c) Exxon shall pay each of the amounts specified in the

following schedule by the dates set forth in that schedule:

September 1, 1993 $100,000,000
September 1, 1994 $ 70,000,000
September 1, 1995 $ 70,000,000
September 1, 1996 $ 70,000,000
September 1, 1997 $ 70,000,000
September 1, 1998 $ 70,000,000
September 1, 1999 $ 70,000,000
September 1, 2000 $ 70,000,000
September 1, 2001 $ 70,000,000

(d) The payments required by this paragraph shall be

made as directed jointly in writing, not leas than 5 business

days before the due date, by the Assistant Attorney General, 

Environment & Natural Resources Division, United States 

Department of Justice, and the Attorney General, State of Alaska.

9. If Final Approval has not occurred by the date a payment 

required under Paragraph 8 is due, Exxon shall, on or before that 

date, deposit the amount of the payment into an interest-bearing 

trust account (the "Escrow*) in a federally chartered bank 

("Escrow Agent)". The Escrow agreement between Exxon and the 

Escrow Agent shall provide that the Escrow Agent shall submit to 

the jurisdiction and venue of the United States District court

for the District of Alaska in connection with any litigation

arising out of that Escrow agreement. Exxon shall notify the 

Governments promptly in writing of any deposit of a payment due 

under this Agreement into the Escrow. Upon Final Approval and 

within five (5) business days of receipt of written instructions



as to payment signed jointly by the Assistant Attorney General, 

Environment & Natural Resources Division, United States 

Department of Justice, and the Attorney General, State of Alaska, 

Exxon shall require that a sum be paid to the Governments equal 

to all amounts required to be paid into the Escrow pursuant to 

this paragraph together with an amount calculated by applying to 

each deposit a rata aqual to the average daily yield on three- 

mor.th Treasury Bills in affect while the funds are on deposit. 

"The averaga daily yield on three-month Treasury Bills* means the 

arithmetic mean of the three-month Treasury Bill rates, as quoted 

in the H.15 (319) weekly release published by the Board of 

Governors of the Federal Reserve System under the caption "U.S. 

Government Securities/Treasury Bills/Secondary Market,* 

multiplied by the actual number of days of such deposit divide 

by 360. For the purposes of calculating such arithmetic mean, 

each Saturday, Sunday and holiday shall be deemed to have a rate 

equal to the rate for the immediately preceding business day. If 

the aarnings accrued on the Escrow are insufficient to make the 

payment to Governments required by this paragraph and to pay the 

reasonable fees and expenses of the Escrow Agent, Exxon shall pay 

the difference so that such amounts will be paid in full. No 

amount shall be disbursed from the Escrow for any reason, except 

to make the payment requ ‘.red hy this paragraph or to pay 

reasonable fees and expenses of the Escrow Agent and, after the 

foregoing payments, to close out the Escrow, unless one of the 

following events occurs: (1) the United States or the State



withdraws its consent to entry of tha Agreement pursuant to 

Paragraph 37; or (2) any Party terminates the Agreement pursuant 

to Paragraph 38. If one of these ovents occurs, all sums in the 

Escrow shall be returned to Exxon.

10. As agreed to between the Governments, without any 

consultation with or participation by Exxon or Exxon Pipeline, 

the amounts paid under Paragraphs 8 or 9 shall be applied by the 

Governments solely for the following purposes; (1) to reimburse 

the United States and tha Stat® for response and clean-up costs 

incurred by either of thorn on or before December 31, 1990 in 

connection with the Oil Spill; (2) to reimburse the United States 

and the State for natural resource damages assessment costs 

(including costs of injury studies, economic damages studies, and 

restoration planning) incurred by either of them prior to the 

Effective Date in connection with the Oil Spill; (3) to reimburse 

the State for attorneys fees, experts' fees, and other costs 

(collectively, "Litigation Costs") incurred by it prior to the 

Effective Date in connection with litigation arising from the oil 

Spill; (4) to reimburse the United States and the State for 

response and clean-up costs incurred by either of them after 

December 31, 1990 in connection with the Oil Spill; and (5) after 

the Effective Date, to assess injury resulting from the oil Spill 

and to plan, implement, and monitor the restoration, 

rehabilitation, or replacement of Natural Resources or natural 

resource services injured, lost, or destroyed as a result of the 

Oil Spill, or the acquisition of equivalent resources or

- 10 -
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service#; provided, however, that tha aggregate amount allocated 

for Unitad States past response and clean-up costs and damage 

assessment costs (under items 1 and 2 above) shall not exceed $62 

million, and tha aggregate amount allocated for State past 

response and clean-up costs, damage assessment costs, and 

Litigation Costs (under items 1-3 above) shall not exceed $72 

million. The Governments represent that tha monies paid by Exxon 

to the Governments pursuant to this Agreement will be allocated, 

received, held, and used in accordance with the Memorandum of 

Agreement and Consent Decree between the United States and the 

State of Alaska ("MOA"), which the Governments have submitted or 

will submit to chis Court to resolve claims of the Governments 

against one another with respect to their respective shares in 

recoveries for Natural Resource Danisges resulting from tha Oil 

Spill. This paragraph and the MOA do not create any rights in, 

or impose any obligations on, Exxon, Exxon Pipeline, Alyeska, or 

any other person or entity except the Governments.

Q s m l Z m n t  fay Exxon to continue. .Cl«n-up

11. (a) Exxon shall continue clean-up work relating to the

Oil Spill after the Effective Date, as directed by and in 

accordance with the directions of the Federal On-Scene 

Coordinator ("FOSC"), subject to prior approval by the FOSC of 

the costs of work directed by the FOSC. After the Effective 

Date, Exxon shall also perform any additional clean-up work 

directed by the State On-Scene Coordinator ("State OSC") that 

does not interfere or affirmatively conflict with work directed

- 11 -
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by the FOSC or with federal law, in accordanca with the 

directions of, and subject to prior approval of coots by, the 

State OSC. If Exxon concludes that work directed by the State 

OSC would interfere or affirmatively conflict with work directed 

by the FOSC, or with federal law, it shall promptly notify the 

State OSC and the FOSC of the potential conflict and shall not be 

required to proceed with the work directed by the State OSC until 

the FOSC or the Court determines that there is no conflict or 

that any potential conflict has been eliminated, and directs 

Exxon how to procoed. Exxon should have no liability to any 

person or entity, including the Governments, by reason of 

undertaking clean-up work performed xn accordance with directions 

of the FOSC or tha State OSC.

(b) Upon Final Approval, Exxon shall have no further 

obligations with respect to clean-up of the Oil Spill except as 

sat forth in this Agreement and in addition Exxon shall be 

entitled to a credit, to be applied to the next payment due from 

Exxon to the Governments, as provided in subparagraph 8(b), for 

all Expenditures incurred by Exxon for clean-up work pursuant to 

directions of the FOSC or tha State OSC in accordance with 

subparagraph 11(a). As used in this paragraph, and in 

subparagraph 8(b) and Paragraph 12, "Expenditures* shall include, 

without limitation, costs and obligations incurred for salary, 

wages, benefits, and expenses of Exxon employees, for 

contractors, for equipment purchase and rental, for office and

- 12 -
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warehouse space, and for insurance, accounting, and other 

professional services.

12. If this Agreement is terminated pursuant to Paragraphs 37 

or 38 be..ow, or if a final judicial determination is made that 

this Agreement will not be approved and entered, Exxon shall be 

entitled to set off against any liability it may have to either 

Government arising from the Oil Spill the amount of any 

Expenditures made by Exxon for clean-up work directed by the FOSC 

or the State OSC under Paragraph 11(a), if the work meets the 

following criteria:

(a) if total Expenditures incurred by Exxon for clean­

up after the Effective Date arc $35 million or less, Expenditures 

for work shall be set-off if Exxon shows both —

(1) that based on tha information available at the 

time to the FOSC or State OSC who directed the work, the 

anticipated cost of the work was grossly disproportionate 

to the net environmental benefits reasonably anticipated 

fro.a tha work, or tha work could not reasonably have bean 

expected to result in a net environmental benefit; and

(2) that a reasonable time before beginning to 

perform the work, Exxon submitted a written objection to 

tha work to the FOSC or State OSC who directed the work, 

requesting reconsideration of the work dirv'Ctions on one 

of the grounds set forth in subparagraph 12(b)(1) above; 

or
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(b) if total Expenditures by Exxon for clean-up after 

the Effective Date exceed $35 million/ Expenditures for work 

shall be set-off unless the Government or Governments against 

which Exxon is seeking to assort the set-off provided by this 

paragraph show that, based on the information available at the 

time to the FOSC or State OSC who directed the work, the work was 

reasonably expected to result in a net environmental benefit, and 

the anticipated cost of the work was not substantially out of 

proportion to the net environmental benefit reasonably 

anticipated from the work.

Releases and_Covenants_ Not to Sue bvithe Governments

13. Effective upon Final Approval, the Governments release 

and covenant not to sue or to file any administrative claim 

against Exxon with respect to any and all civil claims, including 

claims for Natural Resource Damages, or other civil relief of a 

compensatory and remedial nature which have bean or may be 

asserted by the Governments, including without limitation any and 

all civil claims under all federal or state statutes and 

implementing regulations, common law or maritime law, that arise 

from, relate to, or are based on, or could in the future arise 

from, relate to, or be based on: (1) any of the civil claims 

alleged in the pending action against Exxon by the State in the 

State Court Action, (2) any of the civil claim* asserted in the 

Federal Court Complaints, or (3) any other civil claims that 

could be asserted by either or both of the Governments against 

Exxon relating to or arising from the Oil Spill; provided,

- 14 -
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however, that nothing in this Agreement shall affect or impair 

the following:

(a) claims by either Government to enforce this 

Agreement, including without limitation Exxon's agreement to make 

additional payments as set forth in Paragraphs 17-19;

(b) the rights and obligations, if any, of Alaska Native 

villages to act as trustees for tha purposes of asserting and 

compromising claims for injury to, destruction of, or loss of 

natural resources, if any, belonging to, managed by, controlled

by or appertaining to such villages;

(c) the rights and obligations, if any, of legal 

entities or persons other than the Governments who are holders of 

any present right, title, or interest in land or other property 

interest affected by the Oil Spill;

(d) claims by the State for tax revenues which would 

have been or would be collected under existing AS 43 . 75  

(Fisheries Business Tax) but for the Oil Spill, provided that, if 

the State obtains a judgment for such a claim against Exxon or 

Exxon Pipeline, the State will enforce against Exxon or Exxor. 

Pipeline only that part of the judgment that would be refunded to 

Local governments under AS 4 3 . 7 5 . 1 3 0  had the amount recovered 

been paid as taxes under AS 43.75.

14. Effective upon Final Approval, except insofar as Exxon 

Pipeline is liable to the Governments, or either of them, for

claims relating to or arising from the Oil Spill as a result of

it3 ownership interest in, participation in, or responsibility



for Alyeska, each of tha Governments provides to Exxon Pipeline 

covenants not to sue identical to the covenants not to sue 

provided to Exxon in Paragraph 13. This paragraph shall not be 

construed as a release or covenant not to sue given by either 

Government to Alyeska.

15. Effective upon the Effective Date, each of the 

Governments covenants not to sue any present or former director, 

officer, or employee of Exxon or Exxon Pipeline with respect to 

any and all civil claims, including Natural Resource Damages, or 

other civil remedies of a compensatory or remedial nature which 

have been or may be asserted by the Governments, including 

witheut limitation any and all civil claims under all federal or 

state statutes and implementing regulations, common law or 

maritime law, that arise from, relate to, or are based on, or 

could in the future arise from, relate to, or be based on the oil 

Spill; provided, however, that if any such present or former 

director, officer, or employee brings any action against the 

Governments, or either of them, for any claim whatsoever arising 

from or relating to the Oil Spill (or if an action against tha 

Governments is pending at the time of Final Approval, and the 

director, officer, or employee fails to dismiss the action within 

15 days of Final Approval), this covenant not to sue shall be 

null and void with respect to the director, officer, or employee 

bringing such action. In the event either Government obtains a 

judgment against any present or former director, officer, or 

employee of Exxon or Exxon Pipeline for liability relating to or
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arising from the Oil Spill, the Governments shall enforce the 

judgment only to the extent that the individual or individuals 

against whom the judgment was obtained are able to satisfy the 

judgment, without indemnification by Exxon or Exxon Pipeline, 

personally or through insurance policies purchased by the 

individual or individuals.

16. Not later than 15 days after Final Approval, each of the

claims asserted by the State against Exxon and Exxon Pipeline,

except for the claim described in Paragraph 13(d) of this 

Agreement, and each of the claims assarted by Exxon or Exxon 

Pipeline against tha State, in the State Court Action will be 

dismissed with prejudice and without an award of costa or

attorneys fees to any Party. Exxon, Exxon Pipelino, and the

State shall enter into and execute all Stipulations of Dismissal, 

with prejudice, necessary to implement this paragraph.

E fiX -UnUnawn-In lu ra :
17. Notwithstanding any other provision of this Agreement, 

between September 1, 2C02, and September 1, 2006, Exxon shall pay 

to the Governments such additional sums as are required for the 

performance of restoration projects in Prince William Sound and 

other areas affected by the Oil Spill to restore one or more 

populations, habitats, or species which, as a result of the oil 

Spill, have suffered a substantial loss or substantial decline in 

the areas affected by the Oil Spill; provided, however, that for 

a restoration project to qualify for payment under this paragraph 

the project must meet the following requirements:

- 17 -



'31 14;04 01-4 U00« C.4I\U t j V l J

-  18 -
(a) tha coat of a restoration project must not be 

grossly disproportionate to the magnitude of the 

benefits, anticipated from the remediation; and

(b) the injury to the affected population, habitat, or 

species could not reasonably have been known nor 

could it reasonably have been anticipated by any 

Trustee from any information in the possession of or 

reasonably available to any Trustee on the Effective 

Date.

18. The amount to be paid by Exxon for the restoration 

projects referred to in Paragraph 17 shall not exceed 

$ 1 0 0 ,0 0 0 ,0 0 0 .
19. The Governments shall file with Exxon, 90 days before 

demanding any payment pursuant to Paragraph 17, detailed plans 

for all such restoration projects, together with a statement of

all amounts they claim should be paid under Paragraph 17 and all

information upon which they relied in the preparation of the

restoration plan and the accompanying coat statement.

R e l e a s e s  a n d  C o v e n a n t s  Not To Sue bv E x x o n  a n d  E x x o n  Pi peline

20. Effective upon Final Approval, Exxon and Exxon Pipeline

release, and covenant not to sue or to file any administrative 

claim against, each of the Governments and their employees with

respect to any and all claims, including without limitation

claims for Natural Resource Damages and cleanup costs, under 

federal or state statutes and implementing regulations, common 

law, or maritime law, that arise from, relate to, or are based on
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or could in the future arise from, relate to, or be based on:

(1) any of the civil claims asserted by either of them against 

the State in the State Court Action, (2) any civil claims 

asserted by Exxon or Exxon Pipeline against either Government in 

their responses to the Federal Court Complaints, or (3) any other 

civil claims that have been or could be asserted by Exxon or 

Exxon Pipeline against either of the Governments relating to or 

arising from tha oil Spill, except that nothing in this Agreement 

shall affect or impair tha rights of Exxon and Exxon Pipeline to 

enforce this Agreement. This paragraph shall not be construed as 

a release or covenant not to sue given by Alyeska (including its 

shareholders and owner companies other than Exxon Pipeline) to 

the Governments.

Xrans-AlaaKa Eia&lina Liability Fund

21. The releacsa in Paragraph 20 shall not be construed to bar 

any claim by Exxon against the TAPL Fund relating to or arising 

from the Oil Spill. If the TAPL Fund asserts any claims against 

the Governments that are based upon subrogation rights arising 

from any monies paid to Exxon or Exxon Pipeline by the TAPL Fund, 

Exxon agrees to indemnify and hold the Governments harmless from 

any liability that they have to the TAPL Fund based on such 

claims. If the TAPL Fund asserts any claims against the 

Government* that are based upon subrogation rights arising from 

any mo-.ies paid to Alyeska by the TAPL Fund, Exxon agrees to 

indemnify the Governments for 20.34% of any such liability that 

either Government has to the TAPL Fund based on such claims.



Provisions. .Pertaining to Alveska

22. Effective upon Final Approval, th* Governments release 

and covenant not to sue Alyeska with respect to all claims for 

Natural Resource Damages and with respect to all other claims for 

damages for injury to Natural Resources, whether asserted or not, 

that either may have against Alyeska relating to or arising from 

the Oil Spill. If Alyeska asserts claims against the 

Governments, or either of them, that are based upon third party 

contribution or subrogation rights, or any other theory of 

recovery over against the Governments, or either of them, arising 

from any liability of or settlement payment by Alyeska to Exxon 

or Exxon Pipeline for any claims, including without limitation 

Natural Resource Damages and cleanup costs, relating to or 

arising from the Oil Spill, Exxon shall indemnify and hold the 

Governments harmless from any liability that the Governments have 

to Alyeska based on such claims.

23. In order to resolve as completely as practicable all 

civil claims of the Governments arising from the oil Spill 

against all Exxon Defendants, including Exxon Pipeline (which has 

a 20.34% participation in Alyeska), and in consideration of 

Exxon's obligations hereunder, the Governments agree that if 

either recovers any amount from Alyeska for any claim of any kind 

relating to or arising from the Oil Spill (such as asserted in 

the State Court Action against Alyeska), each Government so 

recovering shall instruct Alyeska to pay to Exxon, and shall take
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othar retfisonablo sf:apc to anaura that Exxon receives, 20.34) of 

the amount due to V-hat Government from Alyeska.

24. Exxon and Exxon Pipeline agree that, if Alyeska receives 

any amount from tha Governments for any claim of any kind 

relating to or arising from the Oil Spill, except for an amount 

indemnified by Exxon under Paragraph 22 or 25, Exxon and/or Exxon 

Pipeline 3hall promptly pay to the Government against which 

judgment is entered 20.34% of such amount.

25. If Alyeska successfully asserts claims, if any, against 

the Governments, or either of them, that are based upon Alyeska's 

own damage* or losses, or upon third party contribution or 

subrogation rights, or other theories o f . recovery over, arising 

from Alyeska's liability to persons othar than Exxon or Exxon 

Pipeline relating to the Oil Spill, Exxon shall indemnify the 

Governments for any sum3 paid by either of them to Alyeska based 

on such claims; provided that the Governments shall assert in 

good faith all defenses the Governments may have to such claims 

by Alyeska, and provided further that no indemnity shall be 

provided under this paragraph if the Governments refuse a good 

faith proposal for a monetary settlement of such claims agreed to 

by Exxon and Alyeska, under which Alyeska shall fully release the 

Governments in exchange for a payment by or other consideration 

from Exxon, cn behalf of the Governments, to Alyeska.

T hird  P a r t y ..L i t i g a t i o n

26. If any person or entity not a party to this Agreement 

("Third Party") asserts a claim relating to or arising from tha

-  21  -



oil Spill in any present or futura litigation against Exxon or 

Exxon Pipeline and tha Governmente, or against Exxon or Exxon 

Pipeline and either the Unitad State* or tha State, aach of the 

sued Parties ("Sued Parties") shall be responsible for and will 

pay its share of liability, if any, as determined by tha 

proportional allocation of liability contained in any final 

judgment in favor of such Third Party, and no Sued Party shall 

assert a right of contribution or indemnity against any othar 

Suad Party. However, notwithstanding any othar provision of this 

Agreement, tha Sued Parties may assort any claim or defense 

against aach other necessary as a matter, of lav to obtain an 

allocation of liability among the Suad Parties in a case under 

this paragraph. Any such actions between the Sued Parties shall 

be solely for the purpose of allocating liability, if any. Ths 

Sued Parties shall not enforce any judgment against each other in 

such cases.

27. Neither Exxon nor Exxon Pipeline shall assert any right 

of contribution or indemnity against either Government in any 

action relating to or arising from the Oil Spill where that 

respective Government is not a Ejrty. Neither Government shall 

assert any right of contribution or indemnity against Exxon or 

Exxon Pipeline in any action relating to or arising from the oil 

Spill where Exxon and Exxon Pipeline, respectively, are not 

parties, except that either Government may assert against Exxon 

the rights to indemnification as expressly provided in Paragraphs 

21, 22, and 25.
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28. Any liability which Exxon incurs as a result of a suit by 

a Third Party, as described in Paragraphs 26 or 27, shall not. be 

attributable to or serve to reduce the payments required to be 

paid by Exxon pursuant to Paragraph 8 or any additional payment 

required under Paragraph 17.

29. The Parties agree that they will not tender each other to 

any Third Party as direct defendants in any action pursuant to 

Rule 14(c) of the Federal Rules of Civil Procedure.

30. If a Third Party, which has previously reached or 

thereafter reaches a settlement with Exxon, brings an action 

against the Governments, or either of them, the suad 

Government(s) shall undertake to apportion liability, if any, 

according to principles of comparative fault without the joinder 

of Exxon. Ann shall assert chat joinder of Exxon is unnecessary 

to obtain the benefits of allocation of fault. Notwithstanding 

any other provision of this Agreement, if the court rejects the 

sued Government(s)/ efforts to obtain a proportional allocation 

of fault without Exxon's joinder, the suad Government(s) may 

institute third-party actions against Exxon solely for the 

purpose of obtaining allocation of fault. The Governments in 

such third-party actions shall not enforce any judgment against 

jxxon.

I n t e r e s t  for Late P a y m e n t s

31. If any payment required by Paragraphs 8 or 9 of this 

Agreement is not made by the date specified in those Paragraphs, 

Exxon shall be liable to the Governments for interest on the
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overdu* amount(s), from the time payment w&a due until full 

payment ie made, at the rate eatablished by the Department of the 

Treasury under 31 U.S.C. $ 3717(a)(1) 6 (2). Interest on an 

overdue payment shall be paid in the same manner as the payment 

on which it accrued.

RaseryjitiQng of Rights

32. This Agreement does not constitute an admission of fact 

or law, or of any liability, by any Party to this Agreement. 

Except as expressly stated in this Agreement, each Party reserves 

against all persons or entititisa all rights, claims, or defenses 

available to it relating to or arising from the Oil Spill.

Nothing in this Agreement, however, is intended to affect legally 

the claims, if any, of any person or entity not a Party to this 

Agreement.

33. Nothing in this Agreement creates, nor shall it be 

construed as creating, any claim in favor of any person not a 

Party to this Agreement.

34. Nothing in this Agreement shall prevent or impair the 

Governments from providing program assistance or funding to those 

not signatoriee to this Agreement under the programs of their 

agencies pursuant to legislative authorization or appropriation.

35. Nothing in this Agreement shall affect or impair any 

existing contract between Exxon or Exxon Pipeline and any entity 

of either Government, including without limitation the agreement 

between Exxon and the Environmental Protection Agency dated
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December 21, 1990, relating to joint conduct of bioremediation 

studies.

Notices and-Submlttala

36. Whenever, under the terma of this Consent Decree, written

notice is required to be given by one Party to another, it shall

be directed to the individuals and addresses specified below,

unless those individuals or their successors give notice of

changes to tha other Parties in writing.

As to the United States:

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U . S .  Department of Justice 
10th and Pennsylvania Avenue, N.W.
Washington, D.C. 2OS30

Attn. DQJ #90-5-1-1-3343

Chief, Admiralty and Aviation Branch
Civil Division
U.S. Department of Justice
601 D Street, N.W.
Washington, D.C. 20530

General Counsel
National Oceanic and Atmospheric Administration
Department of Commerce
14th t  Constitution Avenue, N.W.
Washington, D.C. 20230

As t-a.th«_Stata of Alaska;

Attorney General 
state of Alaska 
Pouch K
Juneau, Alaska 99611

Supervising Attorney
oil Spill Litigation Section
Department of Law
1031 W. Fourth Street, suite 200
Anchorage, Alaska 99501
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office of th«a Secretary
Exxon Corporation
225 E. John W. carpenter Fwy.
Irving, Texas 75062-2298

General Counsel
Exxon corporation
225 E. John W. Carpenter Fwy.
Irving, Texas 75062-2298

Mr. A. Elmer, President 
Exxon Shipping Company 
P.O. Box 1512
Houston, Texas 77251-1512 

EXXQn E lB f l l iH f t l
Mr. D. G. Warner 
President
Exxon Pipeline Company 
P.O. Box 2220
Houston, Texas 77252-2220

Pragma. la s . Sn.trY.-oi-Agu:ftftmftn£

37. Notice of this Agreement shall be published in the 

Federal Register, and the Agreement ohall be subject to public 

comment for a period of thirty (30) days after such publication. 

Each Government reserves the right to withdraw its consent to the 

Agreement, within fifteen (15) days following the close of the 

public comment period, if comments rsceived disclose f^cts or 

considerations which show that the Agreement is inappropriate, 

improper or inadequate or if, before the end of that 15 day 

period, the Alaska State Legislature has not approved the 

Agreement as written. If the United States or the State 

withdraws its consent to the Agreement in accordance with this 

Paragraph, the Agreement shall be deemed terminated as of the 

date of the notice of withdrawal of consent.

As t o  E x x o n ;
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38. Any Party may elect to terminate this Agreement if:

(1) any court of competent jurisdiction disapproves or overturns 

any plea agreement entered into between the United States and 

Exxon in United States v, Exxon_Shlpplng Co.. No. A90-015 CR (D. 

Alaska); (2) a final judicial determination is made by such court 

that this Agreement will not be approved and entered without 

modification; or (3) such court modifies this Agreement in a 

manner materially adverse to that Party, or interprets a material 

provision of this Agreement in a manner inconsistent with the 

Parties' intentions, prior to or contemporaneously with a final 

judicial determination approving the Agreement as modified. A 

Party electing to terminate this Agreement pursuant to this 

paragraph must do so within 10 days after an event specified in 

the preceding sentence, and shall immediately notify the other 

Parties of such election in writing by hand delivery, facsimile, 

or overnight mail. Termination of this Agreement by one Party 

shall effect termination as to all Parties. For purposes of this 

paragraph and Paragraph 37, 'termination' and 'terminate' shall 

mean the cessation, as of the date of notice of such termination, 

of any and all rights, obligations, releases, covenants, and 

indemnities under this Agreement, provided, that termination 

shall not affect or impair Exxon's rights to obtain return of any 

deposits made into the Escrow pursuant to the final sentence of 

Paragraph 9, and provided further, that the provisions of 

Paragraphs 11 and 12, relating to clean-up, shall continue in 

effect notwithstanding any termination.
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39. Tho Court shall retain jurisdiction of this natter for 

the purpose of entering such further orders, direction, or relief 

as may be appropriate for the construction, implementation, or 

enforcement of this Agreement.

M is c e l la n e o u s

40. This Agreement can be modified only with the express 

written consent of the Parties to the Agreement and the approval 

of the Court.

41. Each undersigned representative of the Parties to this 

Agreement certifies that he or she is fully authorized to enter 

into tha terms and conditions of this Agreement and to execute 

and legally bind such Party to this Agreement.

THE FOREGOING Agreement and Consent Decree among plaintiffs the 

United States of America and the State of Alaska and defendants 

Exxon Corporation, Exxon Shipping Company, Exxon Pipeline 

Company, and the T/V EXXON VALDEZ, is hereby APPROVED AND ENTERED 

THIS _  DAY OP _______________ , 1991.
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Honorable H. Russel Holland 
United States District Judg& 
District of Alaska


