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JUaslta: jHegblaiitre

c1fuuse of 'Ecpresentaitoes
House judiciary Committee 
Chairman Dave Donley

P. O. Box V  
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990

May 13 , 1991

The Honorab le  Ben G ru ssendo r f  
Speaker o f  the House 
A laska  S tate  L e g is l a t u r e  
P .O . Box V 
Juneau, AK 99811

Dear R e p re se n ta t iv e  G ru s s e n d o r f :

In  a l e t t e r  da ted  A p r i l  26 , 1991 , the g o ve rn o r  sent the 
l e g i s l a t u r e  a l i s t  o f  names o f  boa rd  and comm iss ion members 
th a t  were " i n t e n t i o n a l l y  o m it t e d  from  the F eb rua ry  19 , i y 9 i  
re q u e s t ,  and a re  he reby  w ith d ra w n  from  re q ue s t  f o r  
l e g i s l a t i v e  c o n f i r m a t i o n . . . " .

Most o f  the names were those  o f  members o f  p r o f e s s io n a l  
r e g u la t o r y  boards  who "se rve  a t  the  p le a s u re  o f  the 
gove rno r"  under AS 0 8 .0 1 .0 2 0 ,  and thus a re  rem ovab le  at 
w i l l .

However, the go ve rn o r  i s  a ls o  a t te m p t in g  to w ith d raw  the- 
appo in tm ents  o f  f i v e  o f  the  n in e  members o f  the P r o fe s s io n a l  
T each ing  P ra c t ic e s  Commission who were a p p o in te d  by Governor 
Cowper i n  J u ly  o f  l a s t  y e a r .  T h is  comm ission i s  charged 
w it h  d e v e lo p in g  c r i t e r i a  f o r  p r o f e s s io n a l  te a c h in g  p r a c t ic e s  
i n  e t h i c a l  and p r o f e s s io n a l  pe rfo rm ance  and c o n t r a c tu a l  
o b l i g a t io n s  and e n fo r c in g  Lhose c r i t e r i a .

AS 1 4 .2 0 .4 3 0  p ro v id e s  t h a t  a member o f  the P .T .P .C .  "may be 
removed by the go ve rno r  f o r  m is c onduc t , m a lfeasance  or 
non feasance  i n  o f f i c e ,  o r  i n c a p a c i t y ."  None o f  the members 
tha t  the go ve rno r  i s  a t t e m p t in g  to remove have been accused 
o f  m isconduc t , m a lfe a s a n c e , non feasance  o r in c a p a c i t y .  T h is  
i s  a n o n p o l i t i c a l  b o a r d ,  cha rged  w it h  p o l i c i n g  the. te a c h in g  
p r o f e s s io n .  The g o v e rn o r 's  re q u e s t  not to c o n f irm  them 
t re a t s  them as i f  they a re  s e r v in g  at the p le a s u re -o f  the 
g o v e rn o r ,  i n  c le a r  c o n t r a v e n t io n  o f  s t a t u t e !  r~ ”
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I n  a n o th e r  such s i t u a t i o n ,  AS 3 9 .2 5 .0 6 0  c re a te s  the State 
P e rsonne l Board and sub sec t io n  (c ) s t a te s  t h a t  a "board 
member.may be removed by the g o ve rn o r  o n ly  f o r  c a u se ."  The 
g o ve rn o r  i s  a t tem p t in g  to w ith d raw  the  appo in tm en ts  o f  
E le a n o r  Andrews and Seaborn Bucka lew , b o th  o f  whom were 
a p p o in te d  i n  J u ly  o f  l a s t  y e a r ,  b o th  o f  whom have been and 
a re  s t i l l  s e r v in g  or the b o a rd ,  and n e i t h e r  o f  whom arc 
b e in g  removed f o r  cause.

S t a f f  has contacted  Ms. Andrews and Judge Bucka lew  as to 
t h e i r  d e s ir e s  to  remain  on the b o a rd .  Both o f  them s ta te d  
th a t  they  d id  no t in te n d  to r e s ig n  and b o th  w is hed  to  remain  
on the  b o a rd .

The Pe rsonne l Board i s  ano the r b o a rd  w h ic h  s h o u ld  be 
n o n - p o l i t i c a l .  The board  d e a ls  w i t h  amendments to the 
p e rs o n n e l r u l e s ,  cons ide rs  e x te n s io n s  o f  the  p a r t i a l l y  
exempt and c l a s s i f i e d  s e r v ic e ,  h e a rs  employee a p p e a ls ,  and 
a p p o in t s  and re v ie w s the f i n d in g s  o f  h e a l i n g  o f f i c e r s  under 
the  E xecu t iv e  Branch E th ic s  A c t , and is s u e s  f i n d in g s  and 
d e c is io n s  r e g a r d in g  v i o l a t i o n s  o f  the  Code o f  E t h i c s .

Even more c r i t i c a l  when c o n s id e r in g  the  p o t e n t i a l  
p o l i t i c i z a t i o n  o f  t h is  b o a rd " is  the  f a c t  t h a t  the  Personne l 
Board i s  charged  w it h  r e v ie w in g  and i n v e s t i g a t i n g  e th ic s  
c o m p la in ts  a g a in s t  the gove rno r and l i e u t e n a n t  g o v e rn o r .

There a re  two b a s ic  ways to remove an u n c o n f irm e d  appo in tee  
o f  a p re v io u s  g o ve rno r . I f  the a p p o in te e  se rves  a t  the 
p le a s u re  o f  the go ve rno r , the pe rson  may s im p ly  be removed. 
I f  the  ap p o in te e  may be removed f o r  c ause , the  go ve rn o r  must 
s ta te  the  cause fo r  removal,. I f  the  a p p o in te e  may be 
removed o n ly  w i t h  the consent o f  the l e g i s l a t u r e ,  the 
g o ve rn o r  must request the l e g i s l a t u r e ' s  consent to the  
re m o va l .  The o the r  way, wh ich  i s  what i s  b e in g  a ttem pted  
h e re ,  i s  to w ithd raw  the names o f  u n c o n f irm e d  a p p o in te e s  and 
have the  l e g i s l a t u r e  a d jo u rn  w it h o u t  c o n s id e r in g  t h e i r  
c o n f i rm a t io n .  Not' c o n s id e r in g  the c o n f i rm a t io n  o f  an 
a p p o in te e  i s  tantamount to a no" vo te  on the a p p o in t e e 's  
c o n t i rm a t io n  by the body .

The f a c t  th a t  the governor i s  p u rp o s e ly  n o t  s u b m it t in g  
c e r t a in  names f o r  c o n f i rm a t io n  does n o t  mean th a t  the 
l e g i s l a t u r e  may not c o n s id e r  those names. The l e g i s l a t u r e  
may take  " l e g i s l a t i v e  n o t ic e ” o f  the  l a w f u l  appo in tm en t o f  
a r t .  I l l ,  sec . 25 and 26 appo in tee s  o f  a g o v e rn o r ,  even



R e p r e s e n ta t i v e  Ben G ru s s e n d o r f
May 13 , 1991
Page 3

absent a communication from the go ve rno r r e g a r d in g  those 
a p p o in te e s ,  and may p r o p e r ly  c o n s id e r  t h e i r  c o n f i rm a t io n  o r  
r e j e c t i o n .  "To h o ld  o th e rw is e  wou ld  a l l o w  the go ve rno r  to 
p reven t the l e g i s l a t u r e  rrom e x e r c is in g  i t s  c o n s t i t u t i o n a l  
c o n f i rm a t io n  power at h is  wh im , c a p r ic e ,  o r  n e g le c t  and 
w ou ld  re nde r  the c o n f i rm a t io n  f u n c t io n  a n u l l i t y . "  (See 
a t ta ched  February  5 , 1991, L e g i s l a t i v e  A f f a i r s  L e g a l  
S e rv ic es  memorandum from G e ra ld  Luckhaupt to R e p re s e n ta t iv e  
D o n le y . )

The House J u d ic ia r y  Committee recommends th a t  the f i v e  
members o f  the P ro fe s s io n a l  Teach ing  P ra c t ic e s  Commiss ion , 
the two members o f  the Pe rsonne l Board , and the member o f  
the A la s ka  P u b l ic  U t i l i t i e s  Commission whose names were 
w ith d raw n  from  l e g i s l a t i v e  c o n s id e r a t io n  by the g o v e rn o r ,  be 
vo ted  on by the j o i n t  body.

The committee f u r t h e r  a d v is e s  t h a t  any o th e r  i n d i v i d u a l  
nom inee who has no t been removed by the go ve rn o r  i s  
a v a i l a b l e  f o r  c o n f i rm a t io n  by m o t ion  o f  any member o f  e i t h e r  
body .

S i n c e r e l y ,

R e p re se n ta t iv e  Dave Donley 

DD/hk

cc : Senato r R ic h a rd  E l i a s o n ,  P re s id e n t  o f  the Senate
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A p r i l  26 , 1991

The Honorab le  Ben G russendo rf 
Speaker o f  the  House 
A la s k a  State L e g i s l a t u r e  
P .O . Box V 
Juneau , AK 99811

Dear R e p re se n ta t iv e  G ru s s e n do r f :

T h is  l e t t e r  c o n f i rm s  t h a t  the f o l l o w i n g  names were 
i n t e n t i o n a l l y  o m it t e d  from the  February  19 , 1991 re q u e s t ,  and 
a re  hereby w ith d ra w n  from  re q u e s t  fo r  l e g i s l a t i v e  c o n f i rm a t io n  
o f  appo in tm en t to  the  p o s i t io n s  noted b e lo w :

A la s k a  State Board o f  P u b l ic  Accountancy 
H u n t , Sandra S . - Homer

Term began 6/15/90 e x p ir e s  4/25/92 
P o s t ,  Barbara - E a g le  R ive r

Term began 9/28/90 e x p ir e s  4/25/92

S ta te  Board o f  Registration f o r  Architects, Engineers, and 
Land Surveyors
L u ke , Jacque lyn  R. - Anchorage

O r i g i n a l  te rm  began 10/30/86 re a p p o in te d  C/15/90 
e x p i r e s  7/1/94

Board  of G ove rno rs  o f  the A la s ka  Bar -beaue k-t
F i l l e r ,  Stan “ S i t k a  ^ s o s . o i . o t o

Term began 6/15/90 e x p ir e s  6/30/93

B ig  Game Com merc ia l S e rv ic es  Board 
Doody , M ic h ae l J .  - E ag le  R iv e r

O r i g i n a l  te rm  began  8/29/89 re a p p o in te d  6/15/90 pt-e
e x p ir e s  6/30/94 A*>oe>.oi.ozo

Board o f C h i r o p r a c t ic  Exam iners 
C h iv e r s ,  Betsy - Barrow

O r i g i n a l  te rm  began 6/7/89 re a p p o in te d  6/15/90 
e x p ir e s  7/15/94 

D a v is ,  D .C . ,  C a ro l  J .  - F a irb a n k s
O r i g i n a l  te rm  began 8/6/86 re a p p o in te d  6/T5/90 
e x p i r e  7/15/94



Board o f C l i n ic a l  S oc ia l Work Exam iners  
P a t r ic k - R i le y ,  C o lleen  C. - Anchorage 

Term began 6/15/90 exp ire s  7/1/94 
S to r t z ,  L ibby P. - S itka

O r ig in a l  term began 1/13/89 re a p p o in t e d  6/15/90 
e xp ire s  7/1/94

Board o t  D ispens ing  O p t ic ians  
Camero, M abe lita  - Anchorage

O r ig in a l  term began 7/14/89 r e a p p o in t e d  5/14/90 
e xp ire s  6/14/94 

May, Barbara J. - Douglas
O r ig in a l  term began 10/30/86 r e a p p o in t e d  6/15/90 
e x p ire s  6/14/94

Board o f E le c t r ic a l  Examiners 
Boyd, Steven - Anchorage

O r ig in a l  term began 1/17/89 re a p p o in t e d  6/15/90 
e xp ire s  7/1/94

Board o f Marine P i lo t s  
T a y lo r ,  M. Paul - Skagway

O r ig in a l  term began 10/31/86 re a ppo in tm en t  6/15/90 
e x p ire s  6/1/94

Z2-D& AT P(_£J^>vjfU£ 
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Board o f  Mechanica l Examiners 
R u t la n d , Eugene - Fa irbanks

O r ig in a l  term began 1/13/89 re a p p o in te d  5/14/90 
e xp ire s  6/9/94

Board o f Nurs ing Home A dm in is t ra to rs  
N o rd a le ,  S h e i la  - Fa irbanks

Term began 10/8/90 exp ires  10/1/92 
Vowel1 J r . ,  John - W range ll

O r i g in a l  term began 8/19/88 re a p p o in t e d  9/28/90 
e x p ire s  10/1/94

Board o f  Examiners in  Optometry 
Hammond, Q .D . ,  Robert P. - F a irb an k s  

Term began 7/5/90 exp ires  6/15/94 
S t a t t e r ,  An ita  - Juneau

Term began 8/30/90 exp ire s  6/15/94

.i fvT pl_£J<£»0f*-£ 
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Personnel Board
Andrews, E leano r - Anchorage

Term began 7/26/9C exp ire s  6/20/92

' T S . f L v w o v  A c .  ,1oaJcV  Fo(L CAusfc
AS 3S . 2 S  .OC.O (c/)

S tate  P hys ica l Therapy and O ccupa t io n a l T herapy  Board 
Hayden, Av is  C. - Juneau a t  f* »-£_*£ u #L£

Term began 9/28/90 e xp ire s  9/1/94 “ a<>t>8 1 • °‘Zo
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P ro fe s s io n a l  Teaching P rac t ic e s  Commission 
B a rb e r , Bonnie L. •• F a irb anks

O r i g i n a l  term began 9/8/87 re a p p o in te d  7/5/90 
e x p ir e s  7/1/93 

C lancy , Gera ld  A. - Naknek
Term began 7/5/90 e x p ire s  7/1/93 

D ybdah l , P h .D . ,  C laud ia  S. - Anchorage
O r i g i n a l  term began 9/8/87 re a ppo in te d  7/5/90 
e x p ir e s  7/1/93 

K rause , Betty "Jean" - Palmer
Term began 10/8/90 e x p ir e s  7/1/91 

P u r v is ,  Mary Lou - Juneau
Term began 7/30/90 e x p ir e s  7/1/91

Board o f  P sycho log is t  and P s y c h o lo g ic a l  A s so c ia te  Exam iners  
G reen , P h .D . ,  Kenneth D. - F a irb an ks  pu=*v6<^|

O r i g i n a l  term began 1/19/89 re a p p o in te d  6/15/90 A^>c6-Di-o2°
e x p ire s  7/1/94

A laska  P u b l ic  O ff ices Commission 
Carey , W i l l i a m  B. - Anchorage

Term began 6/21/90 e x p ir e s  2/1/92

Board o f  C e r t i f ie d  Real Es tate  A p p ra is e rs  
Boyd, Jon "Randy" - Anchorage

Term began 11/2/90 e x p ir e s  6/30/93 
Evans , Robert A. - Anchorage

Term began 11/2/90 e x p ir e s  6/30/92 
G u in n , C h r is  - Fa irbanks

Term began i1/2/SO e x p ir e s  6/30/94

A la s ka  P u b l ic  U t i l i t i e s  Commission________________________________________________________ _________
S oko lo vT  Peter” Anchorage----------

O r i g i n a l  term began 6/16/87 re a p p o in te d  10/23/90 a a u ?, o<  o35"
e x p ir e s  10/31/96 ^ * j

j
A la s ka  W o rke rs1 Compensation Board «
R e d n a l l ,  Joanne F. - Anchorage .3o .  d&£

Term began 7/5/90 e x p ir e s  7/1/93 sUv ._bo^£  •*  M
S c o t t ,  Donald R. - Anchorage -+or-e*wt>' ^ *

O r i g i n a l  term began 7/1/85 re a p p o in te d  6/15/90 
e x p ir e s  7/1/93 

Thomas, I I ,  Joe J. - F a irb a n k s
O r i g i n a l  term began 8/19/83. r e a p p o in t e d  6/15/90 
e x p ir e s  7/1/93

/Vi o s  • o  (.  0 2 o

-  S in c e r e ly ,

6/S Waller J. Hlckei

W a it e r  J .  H ic k e l 
Governor
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Alaska i£>tate Heytelature 
Senate

(^fftCC o f tllC ^ECEEtStP C A P IT O L  f JU ILD IN C ,
J U N E A U .  A L A S K A  BOfiU

March 6, 1991 

M E M O R A N D U M

TO: Senator Halford, Chair
Judiciary Committee

FROM: Nancy Quinte/^.'
Secretary of the Senate

SUBJECT: Withdraw Governor's Appointee

Governor Hickel withdrew the following name for legislative 
confirmation tr the position noted on March 4, 1991:

Commission cn Judicial Conduct 
Brown, Dianne - Anchorage 
Term began 11/29/90

Please remove the above name from the appointees referred to 
your committee.

NQ/hc



O F F I C I A L  B U S I N E S S

A l a s k a  g > t a t c  l e g i s l a t u r e  

H > e n a t e :(Mice of tlje g>ccretarp p.o box v
C A P IT O L  BUILDING 

J U N E A U .  A L A S K A  9 9 A I I

February 22, 1991

M E M  0 R A N D U M

TO: Senator Halford, Chair
Judiciary Committee

FROM: Nancy Quinto
Secretary of the Senate

RE: Confirmation of Governor's Appointees

Pursuant to AS 39.05.080, President Eliason has referred the 
po sitions noted to your committee for a hearing, 
recommendation and report:

d e p a r t :

Commission on Judicial Conduct 
Brown, Diann<Ks7 /Anchorage

Term began .FT/^9/90 expires 12/31/91

Alaska Public Utilities Commission 
Schroer, Don - Anchorage

Term began 1/23/91 expires 10/31/96

u j

w/attached resumes
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JHouse of JRepreserttatfaes
hou se  Judiciary C om m ittee 
Chairman Dave Donley

P. O . Box V  
Srate Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907) 465-4712

F e b r u a r y  2 0 ,  1991

R e p r e s e n t a t i v e  Ben G r u s s e n d o r f  
S p e a k e r  o f  t h e  Hous e  
P. O.  Box V -  S t a t e  C a p i t o l  
J u n e a u ,  AK 99811

Dear  Mr.  S p e a k e r :

The Hous e  J u d i c i a r y  Co mmi t t e e  re c omme nds  t h a t t h e  House o f  
R e p r e s e n t a t i v e s  r e t u r n  t h e  g o v e r n o r ' s  n o m i n a t i o n  o f  Don 
S c h r o e '  and p r o c e e d  w i t h  t h e  c o n f i r m a t i o n  p r o c e s s  f o r  t h e  
a p p o i n t m e n t  o f  P e t e r  S o k o l o v  t o  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o mmi s s i o n .  The c o m m i t t e e  a l s o  f i n d s  t h a t  Mr. S o k o l o v  
c o n t i n u e s  t o  be a member o f  t h e  c o m m i s s i o n  and h i s  d i s m i s s a l  
was c o n t r a r y  t o  l a w .

On F e b r u a r y  4 t h  and 2 0 t h ,  1 9 9 1 ,  t h e  Hous e  J u d i c i a r y  
Co mmi t t e e  ’ ’Id h e a r i n g s  t o  r e v i e w  t h e  g o v e r n o r ' s  power  t o  
a p p o i n t  anu remove  members  o f  v a r i o u s  b o a r d s  and 
c o m m i s s i o n s ,  i n c l u d i n g  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n .  Bas e d  on t h e  i n f o r m a t i o n  and a r g u me n t s  
p r e s e n t e d  d u r i n g  t h e  h e a r i n g s  and on m a t e r i a l s  p r o v i d e o  by  
t h e  A t t o r n e y  Ge n e r a l  and L e g i s l a t i v e  C o u n s e l  we made t h e  
f o l l o w i n g  f i n d i n g s  a p p l i c a b l e  t o  t h e  APUC:

Go v e r n o r  Cowper r e a p p o i n t e d  P e t e r  S o k o l o v  t o  t h e  c o m m i s s i o n  
upon t h e  O c t o b e r  3 1 ,  1 9 9 0 ,  e x p i r a t i o n  o f  h i s  p r e v i o u s  t e r m .  
The r e a p p o i n t m e n t  was  made on Nove mbe r  8 ,  1 9 9 0 ,  f o r  a s i x  
y e a r  t e r m on t h e  c o m m i s s i o n  u n d e r  A r t i c l e  I I I ,  S e c t i o n  2 6 ,  
o f  t h e  A l a s k a  C o n s t i t u t i o n  and AS 4 2 . 0 5 . 0 2 0 .  A copy  o f  Mr.  
S o k o l o v ' s  l e t t e r  o f  a p p o i n t m e n t  was  s e n t  t o  t h e  C h i e f  C l e r k  
o f  t h e  Hous e  o f  R e p r e s e n t a t i v e s  and t o  t h e  S e n a t e  S e c r e t a r y .

A l t h o u g h  Go v e r n o r  H i c k e l  has  a t t e m p t e d  t o  a p p o i n t  Don 
S c h r o e r  t o  t h e  APUC and t o  r e move  Mr. S o k o l o v  f rom t h e  
c o m m i s s i o n ,  AS 4 2 . 0 5 . 0 3 5  c l e a r l y  s t a t e s  t h a t  an APUC 
c o m m i s s i o n e r  may o n l y  be removed f r o m o f f i c e  "by and w i t h  
t he  c o n s e n t  o f  a m a j o r i t y  o f  t h e  l e g i s l a t u r e . "
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Because the governor  has no t  r e q u e s t e d  t h a t  t he  l e g i s l a t u r e  
c o ns en t  to the removal o f  Mr. Sokolov and because  he was 
r e a p p o i n t e d  by former  Gover nor  Cowper i n  t he  manner p r o v i d e d  
by the c o n s t i t u t i o n  and by s t a t u t e ,  our  c o n c l u s i o n  i s  t h a t  
Mr. Sokolov i s  p r e s e n t l y  a member o f  t h e  commission arid h i s  
c o n f i r m a t i o n  i s  l e g a l l y  b e f o r e  t h e  Al aska  L e g i s l a t u r e .

The Alaska Publ i c  U t i l i t i e s  Commission does not  now have a 
vacancy as def i ned by AS 4 2 . 0 5 . 0 3 0 .  A r e p l a c e me n t  a p p o i n t e e  
cannot  be cons i der ed  u n t i l  t h e  o r i g i n a l  a p p o i n t e e  i s  removed 
as pr ovi ded  by law.

The House J u d i c i a r y  Commit tee f i n d s  t h a t  t he  gove r nor  s hou l d  
submi t  a r e q ue s t  f o r  l e g i s l a t i v e  c o n s e n t  to t he  removal  o f  
an APUC Commissioner .

In a d d i t i o n ,  the governor  has a t t e m p t e d  to move the  consumer  
member of  t he  commission,  Mark F o s t e r ,  t o  t he  e n g i n e e r i n g  
s e a t  which has been he l d  by Mr. Sokolov and to  a p p o i n t  Mr. 
Schr oer  to the consumer s e a t  which had been occupi ed  by Mr. 
F o s t e r .  AS 42.05.040 s e t s  ou t  t he  r e q u i r e d  q u a l i f i c a t i o n s  
o f  commission members.

The commit tee has been a d v i s e d  by l e g i s l a t i v e  counsel  t h a t  
t he  s wi t ch i ng  of  s e a t s  by t he  g o v e r n o r  r e q u i r e s  t he  
l e g i s l a t i v e  c on f i r ma t i on  o f  t h a t  pe r s on  to t he  new s e a t .  To 
a l l ow the swi t ching  o f  s e a t s  w i t h o u t  c o n f i r m a t i o n  by t he  
l e g i s l a t u r e  when a p p o i n t e e s  a r e  r e q u i r e d  to have d i f f e r e n t  
q u a l i f i c a t i o n s  fo r  d i f f e r e n t  s e a t s  would p r e v e n t  the 
l e g i s l a t u r e  from e x e r c i s i n g  i t s  c o n s t i t u t i o n a l  duty to 
revi ew the appoint ment s  o f  t he  g o v e r n o r  t o  e n s u r e  t h a t  
q u a l i f i e d  people are be i ng  p l a c e d  in c o n t r o l  of  i mp o r t a n t  
government  f u n c t i o n s .  Al t hough t he  commi t t ee  i s  t a k i n g  no 
p o s i t i o n  or t h i s  i s s u e  a t  t h i s  t i m e ,  a r g u a b l y  the  g o v e r n o r  
shoul d  submi t  to the l e g i s l a t u r e  t h e  a pp o i n t me n t  of  Mark 
F o s t e r  t o  the  e ng i n e e r i n g  s e a t .

The House J u d i c i a r y  Commit tee recommends t h a t ,  i f  t he  
gove r no r  does send you a r e q u e s t  f o r  l e g i s l a t i v e  c o n s e n t  f o r  
removal  of  Pe t e r  Sokolov,  t h e  vo t e  be t ake n  in j o i n t  s e s s i o n  
wi t h  t he  Sena t e .  AS 4 2 . 0 5 . 0 3 5  s t a t e s  t h a t  an APUC 
commi ss i oner  may only be removed "by and wi t h  t he  c o n s e n t  o f  
a m a j o r i t y  of  the l e g i s l a t u r e . "  While a j o i n t  s e s s i o n  i s  
not  s p e c i f i c a l l y  r e q u i r e d  by l aw,  we f e e l  t h a t  a j o i n t  
s e s s i o n  i s  what was c o n t e mp l a t e d  by t h e  s t a t u t e .

Any appoin t ment  to t he  commiss ion t h a t  i s  in a d d i t i o n  to 
t h a t  of  P e t e r  Sokolov s hou l d  be r e t u r n e d  to t:ie g o v e r n o r ,  
i f  the l e g i s l a t u r e  vo t e s  no t  to c o n f i r m ,  or  a d j o u r n s  w i t h o u t  
c o n f i r m i n g ,  Mr. Sokolov,  t h e n  a n o t h e r  a pp o i n t me n t  by t he  
gove r no r  to t h a t  s e a t  cou l d  be e n t e r t a i n e d .  The g o v e r n o r  
cou l d  a l s o  submi t  t he  name o f  a n o t h e r  p e r s o n  c o n t i n g e n t  upon
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r e c e i v i n g  the  consen t  r' t he  l e g i s l a t u r e  t o  h i s  formal  
removal  of  Mr. Sokolov.

The commi t t ee  a l s o  recommends t h a t  in trie above c i r c u ms t a n c e  
s e p a r a t e  vo t e s  be t a k e n .  The f i r s t  v o t e  s hou l d  be on 
whe t he r  t he  l e g i s l a t u r e  c o n s e n t s  t o  t he  removal  o f  Mr. 
Sokol ov.  I f  t he  vote  i s  not  t o  c o n s e n t  t o  r emo va l ,  t hen  a 
v o t e  can be t aken on Mr. S o k o l o v ' s  c o n f i r m a t i o n .

In t he  e ven t  t h a t  Mr. Sokolov does  not  wi sh t o  c o n t e s t  t he  
g o v e r n o r ' s  a c t i o n s ,  we recommend t h a t  bo t h  Mr. S o k o l o v ' s  and 
Mr. S c h r o e r ' s  appo i n t ment s  be r ea d  a c r o s s .  Then the  
l e g i s l a t u r e  can proceed wi t h  Mr. S c h r o e r ' s  c o n f i r m a t i o n  
p r o c e s s ,  under  the t h e o r y  t h a t  Mr. Sokol ov has 
c o n s t r u c t i v e l y  r e s i g n e d ,  and convey a formal  o p i n i o n  to t he  
g ove r no r  t h a t  the above p r o c e d u r e s  a r e  r e q u i r e d  by law and 
w i l l  be r e q u i r e d  by t he  House of  R e p r e s e n t a t i v e s .

A t t a c h e d ,  you wi l l  f i n d  c o p i e s  o f  t h e  r e l e v a n t  
c o n s t i t u t i o n a l  and s t a t u t o r y  p r o v i s i o n s ,  as we l l  as c o p i e s  
of  o p i n i o n s  from our  l e g a l  c ounse l  which b e a r  on t he  i s s u e s  
r a i s e d  by Mr. Soko l ov ' s  c a s e .

S i n c e r e l y ,

R e p r e s e n t a t i v e  Dave Donley 
C h a i r

DD/hk

IJ
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EXECUTIVE SUMMARY 
H O U S E  JUDICIARY COMMITTEE FINDINGS ON THE A PPOIN TM EN T AND 

i REMOVAL P O W E R S  OF THE GOVERNOR

P ete r  Sokolov w a s  legally reappoin ted  to the engineering s e a t  on the  Alaska Public 
Utilities Com m ission  by former G overnor Cowper. He rem ained  in office until th e  en d  of 
J an u a ry  w h en  h e  w as  informed that the  governor w a s  removing him and  replacing him 
with Don S chroe r .

AS 42 .0 5 .0 3 5  provides that an A.P.U.C. com m issioner may only b e  rem oved  from office 
"by an d  with the co n se n t  of a  majority of the legislature." T he governor h a s  not 
re q u es ted  the  legislature to co n se n t  to the removal of Mr. Sokolov.

In addition, the governor a lso  a t tem pted  to move Mark Foster  from the c o n s u m e r  s e a t  on 
the A.P.U.C. to the engineering s e a t  an d  to appoint Don Schroer to the co n su m er  s e a t  
v aca ted  by Mr. Foster. T h e  com m ittee concluded  that the switching of an  appo in tee ,  who 
w as  confirmed b e c a u s e  h e  p o s s e s s e d  certain qualifications for office, to an o th e r  position 
requiring different qualihcations, co n s t i tu te s  a  rem oval from the first position a n d  a  
new  ap p o in tm en t requiring confirmation to tha t  o th e r  position.

The committee concluded that the A.P.U.C. d o e s  not now have a  vacancy a s  defined by AS 
42 .05 .030 . A rep lacem en t appo in tee  ca n n o t  b e  considered  until th e  original ap p o in tee  is 
rem o v ed  a s  provided by law. A c c o rd in g ly .  P e t e r  S o k o lo v  is  p r e s e n t ly  a 
m e m b e r  o f  h e  c o m m i s s i o n  a n d  h i s  c o n f i r m a t io n  is  le g a l ly  b e f o r e _ t h e  
l e g i s l a t u r e .

In a  re la ted  matter, the com m ittee  found that d esp ite  the fact that the governor is 
attempting to rem ove five m em b ers  of th e  Professional Teaching Prac tices  C om m ission 
and  two m e m b e rs  of the Personne l  B oard  by withdrawing their n a m e s  from legislative 
cons idera tion  for the confirmation, they  a re  legally before the legislature for 
co n f irm a t io n .

The l e g i s l a t e  m ay take "legislative notice" of the lawful appointm ent of a p p o in tee s  of a 
governor, ev en  ab se n t  a  communication from the governor regarding th o se  ap p o in tee s  
an d  m ay properly  co n s id e r  their confirmation or rejection.



GOVERNOR'S APPOINTMENTS TO BOARDS & COMMISSIONS

COMMISSIONERS

DEPARTMENT OF ADMINISTRATION 
Com m issioner M i l l e t t  K e l l e r

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
Com m issioner G len n  O lds

DEPARTMENT OF COMMUNITY AND REGIONAL AFFA IRS 
Com m issioner Ed g ar B la t c h fo r d

DEPARTMENT OF CORRECTIONS 
Com m issioner L lo y d  Hames

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
Com m issioner Jo hn  Sandor

DEPARTMENT OF F IS H  AND GAME 
Com m issioner C a r l  R o s ie r

DEPARTMENT OF HEALTH AND SOCIAL SERV ICES 
Com m issioner Theodore M ala

DEPARTMENT OF LABOR 
C om m issioner Nancy B e a r  U se ra

DEPARTMENT OF M ILITARY AND VETERANS AFFA IRS 
M ajo r G e n e ra l Hugh Cox

DEPARTMENT OF NATURAL RESOURCES 
Com m issioner H a ro ld  H e in ze

DEPARTMENT OF PU BLIC  SAFETY 
Com m issioner R ic h a rd  B u rto n



DEPARTMENT OF REVENUE 
Com m issioner Lee F is h e r

DEPARTMENT OF TRANSPORTATION ANC PUBLIC F A C IL IT IE S  
Com m issioner F ra n k  T u rp in

DEPARTMENT OF LAW 
A tto rn e y  G e n e ra l 

C h a r le s  C o le

ALASKA A IR  NATIONAL GUARD 
B r ig a d ie r  G e n e ra l Dan D enn is

ALASKA ARMY NATIONAL GUARD 
B r ig a d ie r  G e n e ra l Thomas C a r r o l l
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BOARDS AND COM M ISSIONS

S ta te  Board o f  R e g is t r a t io n  f o r  A r c h i t e c t s .  E n c in e e r s . and
Land S u rv e y o rs
D a v id so n , George W. -  Juneau

Term began 6/15/90  e x p ir e s  7 /1 /94

B ig  Game Com m ercial S e r v ic e s  Board 
A lsw o rf .h , G len  -  Anchorage

O r ig in a l  te rm  began 8/29/89  re a p p o in te d  6/15/90  
e x p ir e s  6/30/94

Board  o f  E d u ca tio n  
Cuddy, K a th ry n  -  Anchorage

Term began 1 /7/91  e x p ir e s  1 /31/95  
Montgomery, Jo e  -  Anchorage

Term began 1 /7 /91  e x p ir e s  1/31/93  
N e lso n , Ju n e  -  Kotzebue

Term began 1 /7 /91  e x p ir e s  1/31/94  
N orheim , P a t r i c i a  -  P e te rsb u rg

Term began 1 /7 /91  e x p ir e s  1/31/92  
P h e lp s , J a c k  -  T a lk e e tn a

Term began 1 /7/91  e x p ir e s  1 /31/94  
W alp , R o b e rt -  Anchorage

Term began 1/7/91  e x p ir e s  1 /31/95  
W arw ick , Andy -  F a irb a n k s

Term Began 1/7/91  e x p ir e s  1/31/93

Board  o f  F is h e r ie s  
C a r l i s l e ,  I r v in g  -  S o ld o tn a

Term began 2 /20/91  e x p ir e s  1 /31/94  
C ro x to n , Lo re n  -  P e te rsb u rg

Term began 4 /4 /91  e x p ir e s  1/31/93 
W a rd w e ll, Ken -  Anchorage

Term began 2 /19/91  e x p ir e s  1/31/94

Board o f  Game
B u r le y ,  R ic h a rd  -  F a irb a n k s

Term began 1/19/91  e x p ir e s  1/31/94

S ta te  Com m ission on Human R ig h t s  
H a m ilto n , Jam es S . -  Skagway

Term began 4 /23/91  e x p ir e s  1 /31/96



i w i n p i i F r i i M

J u d i c i a l  C o u n c il  
D a p ce v ich , D av id  - S i t k a

Term b e g in s  5/19/91  e x p ir e s  5/18/97  
D i t t r i c k ,  P a u l ,  M.D. -  Anchorage 

Term began 4 /6/91  e x p ir e s  5 /18/95

A la sk a  Lab o r R e la t io n s  Agency 
W i l l ia m s , H .O . "Red" -  F a irb a n k s  

Term began 7/16/90  e x p ir e s  6 /30/91  
Jo h n so n , B . G i l  -  Anchorage

Term began 2 /6/91  e x p ir e s  6/30/93  
S m ith , D a r r e l l  -  Anchorage

Term began 2 /6/91  e x p ir e s  6/30/92

A la s k a  O i l  and Gas C o n se rv a t io n  Com m ission 
D o u g la ss , R u s s e l l  -  Anchorage

Term began .11/26/90 e x p ir e s  12/31/94 
S m ith , Lo n n ie  C . -  Anchorage

O r ig in a l  te rm  began 1/1/79  re a p p o in te d  1 /23/91  
e x p ir e s  12/31/96

Board  o f  Pharmacy
C o u rse y , C h r is  E .  -  Anchorage

Term began 4/23/91 e x p ir e s  4 /1 /9 5

A la s k a  P u b l ic  O f f ic e r  Com mission 
A n d e rso n , John  M. ' J a c k '  -  Anchorage 

Term b e g in s  5 /1 5 / 9 1 / e x p ire s  2 /1/96

A la s k a  P u b l ic  U t i l i t i e s  Com m ission 
S c h ro e r , Don -  Anchorage

Term began 1/23/91  e x p ir e s  10/31/96

Board o f  C e r t i f i e d  R e a l E s t a t e  A p p ra is e rs  
F e r r a r a ,  A l f r e d  J .  -  Anchorage

Term began 11/2/90 e x p ir e s  6/30/94  
S u tto n , Sue G. -  Juneau

Term began 11/26/90 e x p ir e s  6/30/91



U n iv e r s i t y  o f  A la s ka Board o f  Regents 
Gagnon, Sharon  -  Anchorage

T e rn  began 2 /1 /91  e x p ir e s  2 /1 /99  
H e n r i ,  Jo sep h  R . -  Anchorage

Term began 2 /1 /91  e x p ir e s  2 /1 /99  
K e l le y ,  M ike P„ -  F a irb a n k s

Term began 2./1/91 e x p ir e s  2 /1/99  
R eeve , Mary -  Anchorage (S tu d e n t member) 

Term began 10/23/90  e x p ir e s  5/31/91  
W il l ia m s , J r . ,  Lew M. -  K e tc h ik a n  

Term began 2 /1 /9 1  e x p ir e s  2 /1/99

APPROVED BY THE GOVERNOR'S O FFICE 

D a te :

l 3 l  ___
Don Tan n er
B oards and Com m issions 
O f f ic e  o f  th e  G overnor
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Dm Y, Juneau, Alaska 09811 Deliveries lo: 240 Main Street
(907) 465-3807 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

M E M O R A N D U M  April 29, 1991

SUBJECT: Appointments by Governor Cowper not submitted for confirma­
tion by Governor Hiekel 
(Work Order No. 7-LS1299)

TO: Senator Dick Eliason
Attn: Sheila Peterson

FROM : Jerry Luckhaupt
Legislative Counsel

QUESTIONS PRESENTED:

Governor Cowper made appointments to positions on various boards and commis­
sions during his last year in office, Governor Hickel by recent letter stated that he 
intentionally omitted those appointees from request for legislative confirmation.

I. What can the legislature do if they wish to confirm some or all of Governor 
Cowper’s appointments?

ANSWER: The legislature may by majority vote in joint session confirm some 
or all of Governor Cowper’s appointments (that have not already legally been 
removed from office) without communication from Governor Hickel requesting their 
confirmation. See discussion I.

II. What happens if the legislature does nothing regarding these appointments?

ANSWER: To the extent the appointees have not already legally been
removed from office they will be removed from office by operation of law (AS 39.05.- 
080(3)), for a failure to be confirmed. See discussion II.

FACTUAL BACKGROUND

In 1990, during his last year in office, Governor Cowper made appointments to 
various boards and commissions of the state. The-names of these appointees have 
not been transmitted to the legislature by Governor Hickel for confirmation.



Governor Hickel recently provided a letter to you in which he identifies these 
appointees and states their names "were intentionally omitted" from Governor 
Hickel’s February 19, 1991, confirmation transmittal and that their names "are hereby 
withdrawn from request for legislative confirmation of appointment".

Of the appointees whose names are not being transmitted for confirmation, I am only 
aware of one who has been purportedly removed from office by Governor Hickel. 
Peter Sokolov was reappointed to an engineering seat on the Public Utilities 
Commission by Governor Cowper in November of 1990. The other appointees may 
still occupy their positions or memberships.

DISCUSSION

I

In answer to your first question, I direct your attention to my memorandum to you 
of January 25, 1991 (copy attached). In that memorandum, I discuss the authority 
of the legislature to hoid confirmation proceedings for an appointment lo a position 
that requires legislative confirmation. If the governor refuses to transmit a request 
for confirmation, the legislature may act to confirm or reject the appointee on their 
own. This conclusion is based upon the notion of legislative notice (akin to judicial 
notice) and that imposing a requirement of a communication or request for 
confirmation would make the legislature’s constitutional duty to confirm gubernatorial 
appointment subject to the whim, caprice, or indiscretion of the executive. This 
conclusion is supported in the decisions of other states that have confronted this issue 
and is consistent with the decisions of our supreme court in similar situations.

There is one group of appointments that this conclusion would not apply to and that 
could not be confirmed by the legislature. That group would consist of appointees 
who have legally been removed from office by the governor. For example, if one of 
the individuals appointed by Governor Cowper was appointed to a board or 
commission whose members serve at the pleasure of the governor and may be 
removed at any time for any reason, and the Governor removed that appointee, "as 
provided by law,"-^ then the appointee would not be holding office and his 
appointment would not properly be before the legislature. A purported removal, not 
"as provided by l a w, ' i s  ineffective and I believe the legislature still would have the 
authority to consider the confirmation of the appointee who has been removed from 
office contrary to statute.
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-^A rtic le  I I I ,  sec tio n  2 6  o f  the A la sk a  C on s t itu tio n  p ro v id e s  that m em bers o f  b o a rd s  o r  com n . ms
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--'"P rov ided b\ law " m eans as p ro v id ed  by the leg is la tu re . A r t id e  X I I ,  s e c t io n *11, A la sk a  C o n s t itu tio n .



SECTION 26. BOARDS AND COMMISSIONS. When a board or 
commission is at the head of a principal department or a regulatory or 
quasi-judicial agency, its members shall be appointed by the governor, 
subject to confirmation by a majority of the members of the legislature 
in joint session, and may be removed as provided by law. They shall 
be citizens of the United States. The board or commission may appoint 
a principal executive officer when authorized by law, but the appoint­
ment shall be subject to the approval of the governor.

Only members of boards or commissions that are at "the head of a principal 
department or a regulatory or quasi-judicial agency" are subject to confirmation. 
Bradne.r v. Hammond, 553 P.2d 1 (1976).

AS 39.05.080 implements this constitutional requirement and requires the governor 
to submit to the legislature the names uf those

(A) persons appointed to a position or membership who have not 
previously been confirmed by the legislature or either house of it; (B) 
persons appointed subject to confirmation to fill an existing position or 
membership. . . .

AS 39.05.080(3) provides that the

[Fjailure of the legislature to act to confirm an appointment during the 
session in which the appointment was presented is tantamount to a 
declination of confirmation on the day the session adjourns.

This provision clearly provides that if an appointee is not confirmed or rejected by 
the legislature that the inaction is a rejection and the appointee loses P is office on 
the day the legislature adjourns that session of the legislature. See t.g. Munson v. 
Territory of Alaska, 16 Alaska 580 (1956).

But what if the appointee’s name is not forwarded by the governor and presented to 
the legislature? Article III, section 26 of the Alaska Constitution requires that 
appointments made by the governor be confirmed by the legislature. The constitu­
tion does not limit the confirmation requirement to situations where the governor has 
transmitted the appointee’s name to the legislature for confirmation.

[I]n acting upon an appointment, [the legislature] is not exercising a 
prerogative granted it in its own interest or that of its.members’; there.
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can be no waiver of that duty so that inaction would be the equivalent 
of a tacit approval of an appointment.

State ex rel McCarthy v. Watson. 132 Conn. 518, 45 A.2d 716, 724 (1946).

Although, AS 39.05.080(3) does anticipate an orderly procedure for confirmation or 
rejection of all appointments by providing that ail appointments will be presented to 
the legislature (and if not confirmed they are rejected by operation of law), it does 
not anticipate the situation where an appointment has been made and a request for 
confirmation is not communicated to the legislature. But, just as the legislature may 
take notice of an appointment for the purpose of confirming an appointee, as 
discussed in the January 25, 1991 memorandum to you (attached) so too, is the 
legislature charged with notice when it fails to confirm a gubernatorial appointee 
even without communication from the governor. Shawver. supra; Bell v. Sampson. 
supra. Therefore, if the legislature does not act to confirm any of the individuals 
appointed by Governor Cowper whose names have been withheld by Governor 
Hickel, their appointments will have been rejected by the legislature on the day the 
legislature adjourns this session. At that time, there will be vacancies on each of the 
boards and commissions listed in Governor Hickel’s letter and Governor Hickel will 
be free to appoint someone else to the seat.^

GPL:lmb:pl
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M E M O R A N D U M February 11, 1991

SUBJECT: Regulatory Boards under art. Ill, § 26 of the Constitution 
(Work Order No. 17LS-0663)

TO: Representative Max F. Gruenberg, Jr.

FROM: Jerry Luckhaupt 
Legislative Counsel

You have asked for an opinion on the meaning of "regulatory agency" to determine 
what boards may be covered by the appointment, confirmation, and removal 
requirements of art. Ill, § 26 of the Alaska Constitution. That section provides:

When a board or commission is at the head of a principal department 
or a regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointment shall be subject to the approval of the 
governor.

To determine the meaning of the term "regulatory agency" we must first look to the 
views of the framers of our constitution to determine what they thought the term 
meant or what they intended the term to signify. Art. Ill, § 26, was proposed by the 
Committee on the Executive Branch as Committee Proposal 10 (later amended and 
resubmitted as Committee Proposal 10a), at the Constitutional Convention. Alaska 
Constitutional Convention Proceedings(ACCP), Part 6. In the commentary submitted 
by the executive branch committee with the proposal the committee explained their 
recommendations concerning government organization. These recommendations are 
embodied in secs. 22 - 27 of art. Ill, of the constitution. The committee said:

A clear distinction is made between the administrative departments, 
such as public works, health, education, and welfare, and the regulato­
ry, including quasi-judicial, bodies such as a rate-setting public utility 
commission.



Delegate V. Rivers, chairman of the executive branch committee, summarized the 
committee proposal and the meaning of a "regulatory board" in this manner:

The purpose of that is that in a regulatory board, regulating the power rates, 
telephone rates, etc., the power of removal might be the power to make the office 
ineffective so that removal would be proscribed by the legislature.

ACCP, at p. 1102 - 03.

Discussion of what a "regulatory board" is and does includes these statements by 
delegates: "To me a utilities board would be regulatory" (ACCP, at p. 2204, Delegate 
V. Fischer); and Delegate McLaughlin, in response to a question of what is the 
difference between a "regulatory board" and a "quasi-judicial board" said:

Perhaps I can explain it in the terms best known to Alaskans. Very 
roughly, the Fish and Wildlife Service and the CAB, the Fish and 
Wildlife Service can set down regulations. Normally if there is an 
infraction of those regulations, they pick up the offender and deliver 
him to a judicial body, that is to the United States Commissioner, or 
to the United States District Court. They have no power of absolute 
confiscation on their own, no power to deprive of money or rights. In 
the case of the CAB, the Fish and Wildlife, in substance then, sets 
down regulations, but in the case of the CAB, they go further than 
that. In substance, they determine as between carrier and carrier, who 
is privileged and who can be deprived of it.

ACCP, at pp. 2204 - 05.

The delegates also acknowledged chat a "regulatory board" could also be a "quasi­
judicial board." ACCP, at p. 2206.

From this dis*. opears that the framers believed that a "regulatory board"
was a board th w  rules or regulations to govern the public (Fish and Wildlife 
Service), segments of the public (public utilities commission), or the use or 
management of resources (Fish and Wildlife Service). A "regulatory board" would 
seem to control or govern at large or in an area or field as the examples cited by the 
convention reveal. A board or commission that merely issues rules or regulations 
that govern or control its own internal conduct would not seem to be a "regulatory 
board" as that term is used in our constitution as the regulations or rules issued by 
such a such a board or commission do not govern or control at large or in an area 
or field.

Such a construction comports with the definitions of the term "regulate." Webster’s 
New World Dictionary defines regulate as "to control, direct, or govern according to
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a rule. . . ." And Black’s Law Dictionary defines regulate as " to fix, establish, or 
control." While these definitions are broad enough to encompass internal operating 
rules, rules that govern a board’s own conduct, when applied to the examples and 
statements of the delegates to the constitutional convention, regulate apparently 
means the act of controlling, directing, or governing the public, segments of the 
public, or the resources of the state.

The constitutional convention proceedings are also helpful in determining whether 
a public corporation could be considered a "regulatory board." The convention 
specifically addressed the relationship between § 26 and the University of Alaska, a 
public, corporation, and public corporations generally. Discussion of § 26 includes this 
statement by Delegate Sundborg:

This whole section applies only to three classes of agencies. It applies 
to principal departments of the state, to regulatory bodies and quasi­
judicial bodies. It is inconceivable to me that no matter what the 
legislature did it could ever put the University of Alaska under one of 
those three headings, and I am very much afraid here that if we read 
in here an exception saying that it shall not apply to the University of 
Alaska, that it would apply or that it could be construed to apply to 
any other state corporation because we had not excepted that from the 
language.

ACCP, at p. 2257.

Delegate Walsh stated that after checking with a couple of attorneys he believed that 
the University of Alaska was not subject to the requirements of § 26 because it was 
a public corporation. ACCP, at p. 2246. Delegate Riley stated the he believed that 
the University of Alaska was clearly beyond the reach of § 26. ACCP, at p. 2248. 
A similar comment was made by Delegate V. Rivers while entertaining questions 
about the Committee on the Executive Branch’s report. ACCP, at p. 2033-34.

From these examples it seems clear that a public corporation, established by the 
state, is not a § 26 board. It is also difficult to conceive how the state could delegate 
the responsibility of running a principal department or the exercise of the state’s 
police powers through a regulatory or quasi-judicial agency to a public corporation, 
whose board owes  ̂ duty to the corporation and not necessarily to the state. Finally, 
the Alaska Supreme Court in Walker v. Alaska State Mortgage Authority. 416 P.2d 
245 (Alaska 1966) held that ASMA, a public corporate authority of the state, was not 
at the head of a principal department of the state for purposes of triggering the 
confirmation requirement of § 26. The court did not discuss, but apparently assumed 
for purposes of that section that ASMA was not a "regulatory or quasi-judicial 
agency."



I
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Representative Max F. Gruenberg, Jr. 
February 11, 1991 
Page 4

Therefore, I conclude that a "regulatory agency" for purposes of art. Ill, § 26 of the 
constitution, is an agency governed by a board or commission that adopts rules that 
govern, direct, or control the public, segments of the public (including professions or 
enterprises), or the use of the icsources of the state. The term does not include 
public corporations created by the state. Whether a particular board qualifies as a 
"regulatory agency" would probably be determined by the court on a case by case 
basis. In view of the narrow reading the court gave to the legislature’s power of 
confirmation in Bradner v. Hammond. 553 P.2d 1 (Alaska 1976) I would expect the 
court to find that the legislature has no right to confirm in doubtful cases.
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M E M O R A N D U M February 11, 1991

SUBJECT: Discussion of Munson v. Territory of Alaska (W.O. 17LS-0662)

FROM:

TO: Representative Dave Donley

Jerry Luckhaupt 
Legislative Counsel

You have requested a discussion of the case of Munson v. Territory of Alaska. 16 
Aiaska 580 (1956) and of its significance, if any, to the dismissal by Governor Hickel 
of the chairman of the Alaska Public Utilities Commission. As the facts have been 
presented to me, Peter Sokolov’s term as a commissioner on the APUC expired on 
October 31, 1990. On November 8, 1990, Governor Cowper reappointed Mr. 
Sokolov to a new term ending October 31, 1996. Governor Hickel removed Mr. 
Sokolov from office in mid to late January, 1991, and appointed another to his seat.

The factual background of the Munson case was stated by the territorial district court 
as follows:

One Ira A. Rothwell was appointed to the Alaska Fisheries Board 
March 29, 1950, for a period of five years. On March 24, 1955, and 
while the Twenty-second Territorial Legislature was in regular session, 
the Honorable B. Frank Heintzleman, Governor of the Territory of 
Alaska, submitted a letter for his reappointment to the legislature, as 
follows:

"In accordance with the provisions of chapter 68, Session Laws of 
Alaska 1949,1 submit herewith for confirmation by a majority of all the 
members of the Senate and House of Representatives in joint session 
assembled, the name of Mr. Ira Rothweli of Cordova, Alaska, for 
appointment to the Alaska Fisheries Board for the term ending March 
31, 1960."

The legislature adjourned on March 25, 1955, sine die, without acting 
upon this request and no further action was taken in its extraordinary 
session, which followed the regular session. The governor took no



further action in regard to his appointment. Nevertheless, Mr. 
Rothwell continued to serve as a member of the board beyond the five 
years of the original appointment without taking another oath of office 
or receiving a new certificate.

By letter dated August 1, 1955, the Governor of Alaska appointed the 
plaintiff, Albert Munson, on an interim status, to take the place of Mr. 
Rothwell. On August 5, 1955, the plaintiff executed the oath of office 
and received a certificate of his appointment.

The Alaska Fisheries Board, in preparation for a meeting which was 
called for November 7, 1955, through its then director, Clarence L. 
Anderson, sent notices of said meeting to all members of the Alaska 
Fisheries Board, including Ira A. Rothwell, but failed to send a notice 
to the plaintiff, Albert Munson.

Mr. Munscn, nevertheless, flew to Juneau and attended all meetings of 
the board but was refused his seat by ihe other members of the board.

Munson, supra, at 582 - 83.

Munson then filed a declaratory judgment action asking that he be awarded his seat 
on the board and that Rothwell be removed from the seat that he claimed. The 
territorial court stated the issue in this manner:

There is but one issue to be determined in this case and that is, what 
effect did silence and inaction on the part of the legislature have on 
the attempted reappointment of Mr. Rothwell, that is, was such 
inaction tantamount to confirmation, rejection, or was it without legal 
effect whatsoever.

Munson, supra, at 584.

In answering this question the territorial court determined that the attempted 
reappointment of Rothwell, having occurred while the legislature was in session, was 
merely a "nomination" akin to the federal system whereby the president "nominates" 
persons to the senate for confirmation. In the federal system the "nominee" does not 
take office pending appointment. In that situation:

there is no ’appointment’ within the meaning of vesting final title to the 
office until acted upon affirmatively by the legislative branch of 
government. Justice Marshall states that until the legislature acts, the 
president is free to choose whom he will.
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Munson, supra, at 585, discussing Marburv v. Madison. 1 Cranch 137, 5 U.S. 137, 2 
LEd. 60 (1803).

The territorial court also observed that state courts have frequently held that:

[i]f the legislature is in session at the time of the appointment, though 
a vacancy in the office may exist, the authorities frequently hold the 
appointee has no right to the office until confirmation.

Munson, supra, at 587.

The territorial court then found that a failure of a legislature to confirm is 
tantamount to and thereby constitutes a rejection "and places an affirmative duty on 
the governor to make a new appointment." Id. The territorial court also found that 
§ 4, ch. 64, SLA 1955 (now embodied with only minor changes as AS 39.05.080(d)), 
which provided that appointees pending confirmation are vested with the duties, 
powers, and obligations of their offices, only applied to interim appointments by the 
governor, that is, to appointments made by the governor when the legislature was not 
in session. The court found that section had no application to the situation where the 
governor makes an appointment while the legislature is in session. In that situation, 
as stated earlier, the appointment is merely a "nomination" which vests no title to, or 
any of the duties, powers, oi obligations of the ou'L ..

Therefore, the territorial court found that Rothwell s attempted reappointment while 
the legislature was in session was merely a "nomination" which no title to
membership on the Alaska Fisheries Board. When the legislature failed to confirm 
Rothwell’s nomination and adjourned on March 25, 1955, by operation of law 
Rothwell’s nomination was rejected. Rothwell continued to hold office under his 
original appointment until that term expired on March 31, 1955, and then became a 
holdover appointment, serving until his successor was appointed. Munson, supra, at 
584. In this case August 1, 1955, when Munson was appointed by the governor.

The application of Munson to our present situation does not in any way support the 
action of Governor Hickel in removing Mr. Sokolov from his seat on the Public 
Utilities Commission. First, Mr. Sokolov was an interim appointee of Governor 
Cowppr. Mr. Sokolov’s term ended on October 31, 1990. He was reappointed by 
Governor Cowper on November 8, 1990, to a term ending October 31, 1996. The 
legislature v/as not in session, therefore under Munson’s reasoning, Mr. Sokolov’s 
appointment was an interim appointment vesting him with the title to, and the duties, 
powers, and obligations of his office. At that time Mr. Sokolov became not a 
"nominee", without title and the duties, powers, and obligations of his office, but an 
appointee, vested with the title and the duties, powers and obligations of his office 
by virtue of AS 39.05.080(d), subject only to the legislature’s authority to confirm or



fail to confirm him or to the governor’s authority to remove him as provided by law. 
Art. Ill, § 26. Alaska Constitution; AS 42.05.035.

The territorial court in Munson reaches this same conclusion after discussing a case 
that interpreted a statute "strikingly similar" to that at issue in Munson. After quoting 
from Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930), the territorial court said:

It is apparently the position of the Kentucky court that inaction is 
tantamount to rejection and places an affirmative duty upon the 
governor to make a new appointment. This does not mean that the 
interim appointee can be arbitrarily removed from his position at the 
caprice of the governor.

Munson, supra, at 587 (emphasis added).

By this statement the Munson court clearly accepted the reasoning that in the case 
of an interim appointee, that once title to an office has vested and the appointee has 
entered upon the duties of it, his appointment may not be withdrawn or removed 
merely at the governor’s discretion, as in the case of a nominee, who has not received 
title to nor entered upon the duties of his office. The interim appointee may only be 
removed as provided by law or by failure of the legislature to confirm, not "at the 
caprice of the governor."

Bell v. Sampson, quoted from extensively by the territorial court in Munson, is also 
instructive on this point. In Bell, the Kentucky Supreme Court was confronted with 
a situation involving interim appointments to state boards requiring confirmation by 
the state senate. These interim appointees were vested with the title and duties of 
their office pending confirmation. A new governor took office and apparently failed 
to transmit the names of ihese appointments to the senate. The senate at its next 
regular session failed to confirm these appointees. The new governor then appointed 
others to these positions. The court held that the failure of the senate to confirm, 
even without executive communication, was tantamount to rejection of the 
appointments. The rourt found that the senate:

did not have to wait for the Governor to submit these appointments of 
Governor Fields, but could on its own initiative, without any executive 
communication from the Governor, institute and conduct investigation 
of recess appointments made by him and confirm or reject them.

Bell, supra, at 581.

Also cited in Munson is another Kentucky case decided the same day as Bell and 
involving a factual situation that is similar to that presented by Mr. Sokolov's 
appointment by Governor Cowper and removal by Governor Hickel, McChesnev v.
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Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930). In M cChesnev, G overnor Fiem 
Sampson appointed M cChesney to the state text-book commission during the interim  
betw een sessions o f the legislature. M cChesney entered  upon the duties of the office. 
Prior to the state  senate coming into session the governor rem oved M cChesney and 
appoin ted  ano ther to the office. The governor contended that:

an appointm ent to the office in question is not com plete w ithout the 
consent of the Senate, and until the title to the office is thus vested, the 
G overnor is free to  designate, revoke, and reappoint a t will. . . . We 
a re  thus brought to the final contention forcibly pressed that the 
appointm ents by the chief executive are  m ere nom inations to be 
confirm ed by the Senate, vesting no title to the office until both  the 
G overnor and the Senate concur, and tha t the governor may substitute 
new nom inations at will until the Senate has finally acted.

M cChesnev, supra, a t 585 - 86.

The court rejected these argum ents saying:

[I]n cases w here the nom ination must be confirm ed before the officer 
can take the office o r exercise any of its functions, the  pow er o f 
rem oval is not involved and nom inations may be changed a t the will o f 
the executive until title to  the office is vested. But under our system 
the appoin tee o f the  G overnor takes the office, enters upon the 
perform ance of its duties, and is charged 'with responsibility. H e holds 
then  subject alone to  the action of the Senate. His status is not that 
o f a nom inee awaiting confirm ation, but that o f an officer invested with 
the  powers, privileges, and responsibilities of the position until the 
S enate acts. A  recall of his designation would opera te  as a rem oval 
from  office. It is argued that appointm ent to the office consists of two 
separa te  acts, one by the G overnor and one by the Senate, and until 
both have acted there  is no appointm ent such as to  bring the incum ­
bent within the protection o f the law. Even so, the powers do not act 
concurrently, but consecutively, and action once taken and com pleted 
by the executive is not subject to reconsideration or recall. It is the 
general rule that an appointm ent to office is intrinsically execu tive.. .  .
In all jurisdictions w here appointm ent to office is regarded as an 
executive function, as here, an appointm ent to office once m ade is 
incapable o f revocation or cancellation by the appointing executive in 
the absence of a statutory o r constitutional power. . . .  W hat then 
constitutes an appointm ent in so far as the chief executive has to do 
with it? A ppointm ent to an office by one possessing the appointing 
pow er is the designation of ano ther person to discharge the duties of 
the o ffice .. . .  It is com pleted when the appointing authority has



perform ed the acts incum bent upon him to accomplish the p u r­
pose. . . .  The fact that the title to the office, and the tenure o f the 
officer, are  yet subject to the action of the Senate, does not render 
incom plete the act of the chief executive in making the appointm ent.
T he appoin tm ent alone confers upon the appointee for the tim e being 
the  right to take and hold the office, and constitutes the last act 
respecting the m atter to be perform ed by the executive power.

McChesnev. supra, a t 587.

U nder the  reasoning o f the territorial court in M unson and the cases cited by that 
court, M r. Sokolov’s appointm ent by Governor Cov/per was not a  m ere "nomination" 
but an appoin tm ent vesting Mr. Sokolov with the title and the duties, powers, and 
obligations of his office on the Alaska Public Utilities Commission.

This conclusion is further buttressed by the fact that art. Ill, § 26 o f the Constitution 
does not m ention that the governor shall nom inate board and commission m em bers 
and later appoin t them , but ra ther states that the m em bers o f boards and  commis­
sions "shall be appointed by the governor, subject to confirm ation by a  m ajority o f the 
legislature." Nom ination is no w here m entioned. In fact, the original and revised 
drafts o f art. Ill, § 26 of the Alaska Constitution, as prepared  by the executive branch 
com m ittee a t the Alaska Constitutional Convention, recom m ended the following 
language be adopted:

W henever a board or commission is a t the head o f a principal 
departm en t or o f a regulatory or quasi-judicial body, the m em bers 
th ereo f shall be nominated and appointed by the governor, with the 
advice and consent o f the senate. . . .

This "nomination" language and reasoning was specifically rejected by the fram ers o f 
our Constitution in § 26 as it was finally enacted.

Any discussion o f M unson deserves at least one final com m ent. The territorial court 
in M unsonrftfcld that the  forerunner of AS 39.05.080(d), which vests an appointee 
with the*"dtmes, powers, and obligations of the office appoin ted  to, pending 
confirm ation  only applies in the case o f interim appointm ents - appointm ents when 
the legislature is not in session - and that all appointm ents m ade while the legislature 
is in session are  m ere nominations which vest no title to the office nor any of its 
duties, powers, and obligations. The language of AS 39.05.080 does not limit itself 
to such an in terpretation, nor is such an interpretation necessary under § 26 of our 
Constitution as explained earlier. Nor has the practice of the executive branch 
supported this in terpretation. Executive branch appointees, subject to confirm ation 
by the legislature, have routinely been appointed by previous governors and the 
present governor while the legislature has been in session. These appointees have
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taken office, begun exercising the duties, powers, and obligations of their respective 
offices ancUwye received their salaries. These appointees have not acted nor been 
trea ted  as m ere "nominees", who are  not entitled to their offices until confirmation, 
bu t a re  appointees serving in their respective offices, presum ably pursuant to 
AS 39.05.080(d). I, therefore, conclude that the M unson cou rt’s in terpretation  of this 
provision and  its application only to interim appointm ents was erroneous.

If you have further questions, please contact m e at your convenience.

R e p re s e n ta t iv e  D a v e  D o n le y
F e b ru a ry  11, 1991
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SUBJECT:

TO:

FROM:

G overnor’s Appointm ent to A PU C  (W ork O rder No. 17- 
LS0366)

Senator P at Pourchct

T am ara B randt Cook ^ ^
D irector

G erald P. Luckhaupt 
Legislative Counsel

You have asked ihe following questions: (1) May the governor switch the m em bers 
of the Alaska Public Utilities Commission among the various seats, for example from 
a public seat to engineering seat; (2) If seats may be switched, does the term  go 
with the m em ber or stay with the seat; (3) Who or what determ ines when the term  
of an appointee begins and w hen the appointee goes on the payroll, and may the 
governor, prior to  confirm ation, instruct an appointee to take office? W e hereby 
respond as follows.

The facts as we understand them  are that Mr. Sokolov was reappoin ted  to the 
engineering seat on the A PU C  for a six year term upon the expiration o f his first 
term by G overnor Cowper. M r. Sokolov took office and exercised the duties o f his 
office until his recent dismissal by Governor Hickel. M r. Foster was appointed, and 
confirmed by the  legislature, to a consum er seat for a six year term  approxim ately 
four years ago. G overnor Hickel has now moved Mr. Foster from  his consum er seat 
to the engineering seat which was opened up by Mr. Sokolov’s dismissal. M r. Foster 
continues to serve the term  he was originally appointed to (for the consum er seat) 
while M r. Schoer, who was appointed to the consumer seat by G overnor Hickel, is 
serving the six year term  vacated by Mr. Sokolov.

Technically, the switching o f a board m em ber from one seat to ano ther on a board 
would appear to  constitute the  removal and reappointm ent o f the m em ber, especially 
if the seats are earm arked  for individuals with particular qualifications, such as the 
case w here a m em ber is moved from a public seat to an engineering seat. 
Accordingly, if the legislature has the authority to designate seats for individuals with



certain qualifications (the A ttorney G eneral has apparently accepted that such 
qualifications may be legal, see e.g., April 23, 1981, opinion from R. Pegues to H elen 
Beim e; August 13, 1979, opinion from R. Pegues to Governor Ham m ond; May 24, 
1988, opinion from G. B. Schaible to G overnor Cowper), the appointm ent o f an 
individual to that seat, including the switching of seats, requires the removal o f a 
m em ber from one seat in accordance with law and the confirmation o f that m em ber 
in a new seat by the legislature. In the current situation, the legislature confirm ed 
Mr. Foster’s appointm ent to a consum er seat four years ago. His qualifications to 
hold the engineering seat have never been reviewed or passed upon by the 
legislature. To allow the switching o f seats without confirmation by the legislature 
when appointees are required to have different qualifications for different seats 
would, arguably, prevent the legislature from exercising its constitutional duty to 
review the appointments of the governor to ensure that qualified people are being 
placed in control of important state governm ent functions. Therefore, assuming the 
legislature has the authority to p ascribe qualifications for appointm ents to particular 
seats of the APUC, we conclude that :he switching of seats by the governor requires 
confirmation by the legislature.

However, if the legislature is found to lack the authority to interfere with the 
governor’s appointm ent power by prescribing qualifications for particular seats on the  
APUC, a court could conclude that the governor has the power to switch seats. If 
the legislature lacks the authority to prescribe qualifications and if the m em ber who 
is moved continues to serve for the duration o f the term  he was originally appoin ted  
to, and confirmed for, and does not com m ence a new or different term , no rem oval 
or reappointm ent has occurred. In that situation a court might conclude that the  
m em ber’s service to the state has not been in terrupted - no break in service has 
occurred - so as to require a new appointm ent by the governor and confirm ation by 
the legislature.

Regardless of w hether a seat requires particular qualifications, if the board  m em ber 
commences a  new term, that is, if he  assumes the  term  that belongs to the new seat 
he is taking or the governor appoints him to som e wholly new term  (regardless o f 
w hether his old term  has expired), the effect is that o f a new appointm ent o r  a 
reappointm ent, requiring confirmation by the legislature. If the m em ber whose sea t 
is switched retains his original terra, that is, if the duration of the period he serves in 
office is not altered, we do not believe tha t confirmation would necessarily be 
required. Note, however, that if the period is shortened by the switch, the m em ber 
may have a cause o f action against the state based upon his or her property in terest 
in the original term . Likewise, if the period is increased a confirmation requirem ent 
may be triggered. We have been unable to  discover any authority that clearly 
addresses the question of w hether the term  is appurtenan t to the seat o r to the 
person occupying the seat. Though, it seem s reasonable to assume that a term  
should be found to  be appurtenant to the particular seat and not the individual who 
happens to be occupying it at any particular point in time.

S e n a to r  P a t  P o u rc h o t
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Regarding your questions as to when a term  begins and when an appointee goes on 
the payroll and begins work, AS 39.05.080(4) provides:

(4) Pending confirmation or rejection o f appointm ent by the legisla­
ture, persons appointed shall exercise the functions, and have the 
powers and be charged with the duties prescribed by law for the 
appointive positions or membership.

This language seems to provide that an appoin tm ent is effective when the person is 
appointed by the governor (subject of course to the legislature’s authority to reject 
o r fail to confirm the appointee). The A ttorney G eneral has so held in an opinion 
issued February 17,1982 by Kenneth Vassar, attached. The Suprem e Court has, also* 
held in a similar situation that an appoin tm ent is effective when made by the 
governor. Division of Elections v. Johnstone. 669 P.2d 537 (Alaska 1983). W hen the 
person goes on the payroll conceivably could be a different tim e than when the 
person is appointed. There arc  no statutes that set a date that an appointee is to 
begin receiving a paycheck, though, there are  statu tes that set out when the governor 
and lieutenant governor are to begin receiving their salaries. AS 39.20.020 and 
39.20.040. These statutes provide that the governor and lieutenant governor begin 
receiving their salaries when they take the oath of office. A t that time they have 
officially com m enced upon the duties of their office. Using these provisions for 
guidance, we conclude that executive branch appoin tees should begin receiving their 
salaries when they take the oath of office and com m ence upon the duties of their 
office.

If you have further questions, please contact us at your convenience.
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SUBJECT: Confirm ation Power of Legislature W hen the G overnor Has 
Failed or Refused to Transm it the A ppointm ent to the Legisla­
ture (W ork O rder No. 17LS-0664)

TO: Representative Dave Donley

G erald P. Luckhaupt 
Legislative Counsel

FROM:

You have asked w hat the authority of the legislature is to hold confirm ation 
proceedings for an appointee of the governor when the governor fails or refuses to 
transm it the nam e of the appointee, or notice of the appointm ent, to the legislature 
for confirmation. We hereby respond as follows.

Initially, in considering your question we must look to the constitution to determ ine 
the appointm ent pow er of the governor and the authority of the legislature to 
confirm o r reject those appointm ents. Article III, sec. 25, of the Alaska Constitution 
provides:

T he head of each principal departm ent shall be a single executive 
unless otherwise provided by law. H e shall be appointed by the 
governor, subject to confirmation by a majority of the m em bers o f the 
legislature in jo in t session, and shall serve at the pleasure o f the 
governor, except as otherwise provided in this article with respect to 
the secretary of state. T he heads o f all principal departm ents shall be 
citizens o f the United States.

And art. Ill, sec. 26 provides:

W hen a board or commission is a t the head of a principal departm ent 
or a regulatory o r quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the m em bers 
o f the legislature in joint session, and may be rem oved as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized



by law, but the appointm ent shall be subject to the approval o f the 
governor.

T hese provisions provide that the governor has the authority to appoint the "head of 
each principal departm ent" o f the state and the m em bers of each board  or 
commission that "is at the head of a principal departm ent or a regulatory or quasi­
judicial agency." These appointees are all subject to the legislature’s constitutional 
authority to confirm or reject them .^

In B radner v. H am m ond. 553 P.2d 1, 7 (1976), the Alaska Suprem e C ourt described 
the authority of the legislature to confirm the appointees described in sections 25 and 
26 as:

not a distinct legislative power, but ra ther a part of the executive 
power of appointm ent which has in turn been delegated in some 
specific instances by constitution to the legislative branch of govern­
ment.

Therefore, the pow er of confirmation of the governor’s appointees to the "head of 
each principal departm ent" and to  m em bership on each board or commission that "is 
at the  head of a principal departm ent or a regulatory or quasi-judicial agency", 
though normally an executive branch function, has been exclusively delegated to the 
legislature by the Alaska Constitution.

To im plem ent this confirm ation power granted by ihe constitution the legislature has 
enacted  AS 39.05.080. This section provides that the governor:

shall, within 30 days of the convening of the legislature in regular 
session, present to the legislature the nam es o f the following persons:
(A) persons appointed to  a position o r m em bership v/ho have not 
previously been  confirmed by the legislature or either house of it; (B) 
persons appointed subject to confirmation to fill an existing position or 
m em bership vacancy; (C) persons to be appointed subject to confirm a­
tion to fill a  position or m em bership the term  of which shall expire 
before July 2, following the session of the legislature. If an appoin t­
m ent is m ade after the deadline but while the legislature is in session, 
the appointing authority shall, within five calendar days after the 
appoin tm ent is made, present to the legislature for confirmation the
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nam e of the person appointed. The deadline may be extended by the 
legislature by the approval of a concurrent resolution. ...

But what if the governor fails or refuses to transm it the names of his appointm ents, 
or a particular appointm ent, to the legislature? Is the legislature without authority 
to confirm or reject the appointm ent if the governor does not com m ence the 
confirm ation process by transm itting the nam e? The Alaska Suprem e C ourt has 
never considered this issue but the courts of several o ther states have. T he leading 
case on the subject of the legislature’s authority to confirm or reject a gubernatorial 
appointm ent in the absence of a  communication by the governor appears to be 
People v. Shawver, 30 Wyo. 366, 222 P.2d 11 (1924). Shawver was cited by the 
.Alaska Suprem e C ourt in B radner for the proposition that confirm ation is a portion 
of the executive's appointm ent pow er that has been delegated to the legislature by 
the constitution. Bradner. supra, at 7, n. 19. In Shawver. the Wyoming Suprem e 
C ourt a fter reaching this conclusion addressed the next part of the issue presented 
by that case: W hether the Wyoming Senate (granted the power to confirm the 
appointees of the governor by the Wyoming Constitution) could act to confirm  or 
reject an appointee w hen the governor did not transm it the appoin tee’s nam e to  the 
Senate and did not ask that the appointee be confirm ed? The case involved the 
appointm ent of an individual to a state office by a governor who was then succeeded 
by ano ther governor. The new governor failed to submit the appointm ent to the 
Senate for confirm ation. The court said:

But why may not the Senate act upon an appointm ent o f which it has 
knowledge, if the G overnor should refuse or neglect to ask for such 
action especially where the appointee is known to have entered  upon 
the duties o f the office? A  provision for an appointm ent by the 
G overnor with the consent of or to be confirm ed by the Senate directs 
not only what shall be done, but also in effect what shall not be done.
T he affirmative act o f the two governm ental agencies is required to 
confer title to an office under such a provision. A  com pleted appoin t­
m ent cannot be m ade in any o ther way than as so provided. [Citations 
om itted] W hile the G overnor’s act in selecting the person to be 
considered for an office may be the principal and perhaps the m ore 
im portant one of the two, it is not alone sufficient. A  construction of 
such provision denying the right of the Senate to act in any case unless 
directly requested to do so by the G overnor o r by a com m unication 
from his office would obviously give him the power to ignore the 
coordinate right of the Senate, and might m ean the abolition of that 
right, and certainly would m ake it entirely dependent upon the 
G overnor’s pleasure.
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Shawver. sup ra , at 23 - 24. The court then held that the W yoming Senate properly 
confirmed an appointee, though the governor had not requested  the confirm ation.
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The Kansas Suprem e Court reached a similar conclusion in B arrett v. Duff. 114 Kan 
220, 217 P. 918 (1923). T hat case involved the appointm ents to state offices by a 
governor during a recess of the legislature. The appointees entered upon the duties 
of their offices. A new governor took office and attem pted to appoint others to the 
offices and removed the previous governor’s appointees. By constitution, the Kansas 
Senate had the authority to confirm the appointees of the governor and the governor 
could not rem ove the state officers involved here except as provided by law. for 
cause. T he court said:

T he plaintiffs deny any force or validity to the action of the Senate in 
considering and confirming the appointm ents of defendants because of 
the failure o f the executive to directly transm it the names of defen­
dants. No good reason is advanced why the Senate would not consider 
such recess appointm ents without such direct word from the executive. 
Judicial notice or knowledge is the cognizance of certain facts which 
judges and jurors may properly take and act upon without proof 
because they already know them . Judicial notice m eans that the court 
will bring to its aid and consider, without proof of the facts, its own 
knowledge of those m atters of public concern which are known to all 
well-inform ed persons. Legislative notice is far broader than judicial 
notice. 23 C.J. 58. The legislative departm ent is equipped to deal with 
any condition, general or special, however manifested o r brought to the 
knowledge o f the law-making power. The mass of individual legislation 
found am ong the statutes o f all the states dem onstrates this legislative 
attribute. [Citation om itted].

T he offices in controversy are  all located in the capitol building, in 
which the Senate holds its deliberations. They are  im portant d ep art­
m ents o f the state  governm ent. The Senate may, and often does, have 
official business with them . It receives reports from them . It considers 
the service which the departm ents are, by law, required to perform . It 
considers the extent of such service and its requirem ents. It considers 
and  passes appropriations in order that they may lawfully and properly 
function. U nder all the circumstances, the Senate cannot shut its eyes 
to  the  facts as to w hether their respective offices are filled; w hether 
they are functioning under the law, or w hether there is a vacancy
there in  T he Senate, which has official knowledge o f all of the acts
o f ano ther state  departm ent, may not close its eyes to an existing fact 
m erely because the executive has failed to transmit a com m unication 
giving it the advice. The fact that the Senate is called upon to consent 
to  or confirm appointm ents presupposes an investigation upon which 
to base its judgm ent as to w hether or not it should confirm or reject 
the nam ed appointee. It is a m atter o f common knowledge that the 
S enate of Kansas, likewise the Senate of the U nited States, may, and



yr^n. . < v  • -  . ~  “  I. . ■ .
> . • '• •

R epresentative Dave Donley 
February 5, 1991 
Page 5

frequently does, investigate the charactei, fitness, and ability of the 
appointee subm itted for its consideration. The Senate must be 
perm itted to investigate on its own initiative, anci without com m unica­
tion from the G overnor, the status of offices; otherwise the G overnor ' 
could fill and refill them  at his pleasure by simply failing to advise the 
S e n a te .. . .  We conclude that the Senate did not go beyond its powers 
in making the investigation concerning the offices held by the defen­
dants, and, having satisfied itself, that it could properly exercise its 
judgm ent thereon. While it is the usual and custom ary courtesy o f the 
executive to transm it such facts to the Senate, we believe it the better 
view to hold that the Senate may, on its own initiative, if it so desires, 
ascertain the facts upon which to base its deliberative and final 
judgm ent in confirming or rejecting appointees of the G overnor.

B arre tt, supra , 925-926.

Virtually all o ther courts that have considered this issue have reached the sam e 
conclusion. Sec, e.g., Bell v. Sam pson. 232 Ky. 376, 23 S.W.2d 575 (1930); 
M cChesnev v. Sam pson, 232 Ky. 395, 23 S.W.2d 584 (1930); S tate v. Halladav. 219 
N.W. 125 (S.D. 1928); S tate v. Brewster. 84 S.E.2d 231, 248 (W .Va. 1954); 
Com m onw ealth v. Stew art, 286 Pa. 511, 134 A. 392 (1926). O ur research has 
disclosed only one court decision that has reached an opposite conclusion, A ttorney 
G eneral v. W arner, 299 Mich. 172, 300 N.W. 63 (1941 j. T hat court though, held that 
under the  M ichigan C onstitution and that S ta te’s court decisions tha t the confirm ation 
power o f the legislature is a legislative power, not a  delegation of the executive’s 
appoin tm ent power. As such, its reasoning is contrary to the A laska Suprem e C ourt’s 
decision in B radner and is distinguishable on tha t ground.

T herefore , we conclude that the legislature may properly consider the confirm ation 
or rejection of art. Ill, sec. 25 and 26 appointees of the governor, absent a 
com m unication from  the governor of a particular appoin tm ent o r appointm ents m ade 
during the  interim  and the session. While it is hoped that the governor will comply 
with the reasonable procedure for com m unication of appointm ents the legislature has 
provided in AS 39.05.080, if the governor fails or refuses the legislature may take 
notice o f previous appointm ents and of the persons occupying the constitutional 
offices listed in sections 25 and 26. To hold otherwise would allow the governor to 
prevent the legislature from exercising its constitutional confirm ation pow er at his 
whim, caprice, or neglect and would render the confirm ation function a nullity. 
Shawver. supra . Such an absurd result was not intended by the fram ers of our 
constitution and would not, we believe, be em braced by our courts.

GPL:gc:lmb:mi
91-014.lmb



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 998,11 Deliveries lo: 210 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mad Stop 3101

M E M O R A N D U M  February 1, 1991

SUBJECT:

TO:

FROM:

G overnor’s Power to Rem ove M em bers of Boards and Commis­
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You have asked about the power of the legislature to confirm m em bers of various 
boards and about the authority of the governor to rem ove members.

Article III, § 26, o f the Alaska Constitution provides:

W hen a board or commission is at the head of a principal departm ent 
o r a  regulatory or quasi-judicial agency, its m em bers shall be  appointed 
by the governor, subject to confirmation by a majority o f the  members 
of the legislature in jo in t session, and may be rem oved as provided by 
la w .. . .

This section clearly provides that the m em bers of art. Ill, § 26 boards and commis­
sions are  subject to  confirm ation and may only be removed as the legislature has 
provided by law. T he Alaska Supreme Court in B radner v. H am m ond. 553 P.2d 1, 
3 (1976) recognized this and said:

Rem oval o f  Section 26 board or commission m em bers is as provided 
by law and, therefore, not necessarily at the governor’s pleasure.

To determ ine how the legislature has provided for the removal o f the m em bers o f 
a board or commission that "is at the head o f a principal departm ent or a regulatory 
or quasi-judicial agency" one must look to  the Specific authorizing legislation for the 
board  or commission to deter mine if the legislature has provided a  specific procedure



for removal. O ne must also look to the statutes pertaining to boards and commis­
sions generally in AS 39 and AS 08. AS 39.05.060 provides tha t the m em bers of twe 
various boards or commissions listed therein serve at the p leasure of the governor. 
/iS  08.01.020 provides that the members of those boards and commissions listed at 
AS 08.01.010 serve at the pleasure of the governor.

The removal of the members of boards or commissions tha t do not m eet the 
attributes o f art. Ill, § 26 boards or commissions is not as sim ple a question. In 
considering this situation one must lock to the appointm ent and removal authority 
of the governor and the type o f government established by our constitution.

The governm ent of the state of Alaska is divided into three branches, the executive, 
the legislative, and the judicial. The authority granted to one branch may not be 
exercised by another. In Alaska, "[t]he executive power of the S tate  is vested in the 
Governor." Alaska Constitution, art. Ill, § 1. In B radner v. H am m ond, supra, the 
court fo and the executive authority of the governor necessarily clothes him "with the 
power to appoint subordinate executive officers to aid him in carrying out the laws 
of Alaska" and that "the appointm ent of executive officers is an executive function." 
In support of this proposition the court cited A hearn v. Bailey. 104 Ariz. 250, 451 
P.2d 30 (1969). In that case the Arizona Supreme Court found:

The Governor is charged with the duty of taking care that the laws are 
faithfully executed. H e must, therefore, have the pow er to select 
subordinates and to remove them if they are unfaithful. Accordingly, 
we conclude that the power to remove is an executive fu n c tio n .. .  .

And in Myers v. United States. 272 U.S. 52, 117-118, 47 S.Ct. 21, 71 L.Ed.2d 160 
(1926) the U nited States Suprem e Court said regarding the powers of the President:

As he is charged specifically to take care that [the laws] be  faithfully 
executed, the reasonable implication even in the absence o f express 
words, was that as part of his executive power he should select those 
who were to act for him under his direction in the execution of the 
laws. The further implication must be, in the absence o f any express 
limitation respecting removals, that as his selection o f adm inistrative 
officers is essential to the execution of the laws by him, so m ust be his 
power of removing those for whom he cannot continue to  be  responsi­
ble. [Citation omitted.] It was urged that the natural m eaning of the 
term  'executive pow er' granted the President included the appoint­
m ent and removal of executive subordinates. If such appointm ents and 
removals were not an exercise of the executive power, w hat were they?
They certainly were not the exercise of 'Iegislative o r judicial power in 
government as usually understood.
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And generally it has been held in other states that:

[Tjhe power to remove is incident to the power to appoint and that the 
authority to appoint an officer carries with it the authority to rem ove 
such officer in the absence o f any constitutional or statutory restriction. 
(Gowev v. Siggelkow. 382 P.2d 764, 773 (Idaho 1963); 63 Am.Jur.2d,
Public Officers and Em ployees § 221.)

Clearly from this discussion the pow er to rem ove a m em ber of a board or com m is­
sion is as much a part of the executive power of the governor as is the pow er to 
appoint as determined by the AJaska Suprem e Court in B radner v. H am m ond.

In determining that the confirmation power of the legislature provided in art. Ill, §§ 
25 (principal departm ent heads) and 26, is merely a limited delegation o f the 
executive appointm ent power to the legislature, the court said:

As to this issue, we think the provisions of Sections 25 and 26 of 
Article III are clear and unambiguous. Thus, we conclude that 
Sections 25 and 26 m ark the  full reach of the delegated, or shared, 
appointive function to A laska's legislative branch of government. 
fBradner v. Hammond, supra, at 7.)

Similarly, the legislature’s authority to determ ine how an art. Ill, § 26 board  o r 
commission m em ber may be rem oved appears to be a limited delegation of the 
executive appointm ent power and is limited to those boards or commissions th a t are  
"at the  head of a principal departm en t or a regulatory or quasi-juaicial agency." 
U nder this reasoning, other board o r commission m em bers serve a t the p leasure of 
the governor and may be rem oved a t any time despite limitations the legislature may 
a ttem pt to impose by statute.

T here  is contrary authority that rejects the notion that an appointee serves a t the 
p leasure of the governor when the legislature has set a specified term  of office o r has 
otherwise limited the authority of the executive to remove the appointee by sta tu te .

But the power of removal is not incident to the power of appointm ent 
where the extent of the term  is fixed by the statute. In the absence of 
any provision for summary rem oval, appointm ents to continue for life 
or during good behavior, which in contem plation of law is for a fixed 
term  - or for a fixed term  of years cannot be term inated except for 
cause. It is the fixity o f the  term  that destroys the power of removal 
at pleasure. (Gowev v. Siggelkow. supra, at 774.)

R e p re s e n ta t iv e  D a v e  D o n ley
F e b ru a ry  1, 1991
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While the Alaska Supreme C ourt could adopt this general rule in Alaska, the  
likelihood o f this appears to be rem ote based upon the Suprem e Court decision in
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B radner. The reasoning of the B radner court appears to require a determ ination 
that non-section 26 boards and commissions are not subject to removal provisions 
enacted by the legislature and that the m em bers of those boards and commissions 
serve a t the pleasure of the governor. This conclusion seems t j  be supported by the 
reasoning in W alker v. Alaska State M ortgage Association. 416 P.2ti 245 (Alaska 
1966) in which the court treated rem oval as an executive power and noted that where 
members of a board serve at the pleasure of the governor they may be removed at 
any time.

In response to your specific inquiries concerning the Boards o f Education. Fisheries, 
and G am e, it appears that all are  a^.. Ill, § 26 boards and so their m em bers are 
subject V confirmation and may only be rem oved as provided by law. AS 14.07.115 
provides that m em bers of the Board of Education serve at the pleasure of the 
governor.

The inquiries concerning the Board of Fisheries and the Board of G am e are not as 
easily answered. AS 16.05.280 provides that "[t]he governor may rem ove a board 
m em ber for inefficiency, neglect o f duty, or misconduct in office" and provides for 
notice and a hearing. This section applies to both the Board of Fisheries and the 
Board o f G am e and appears to limit the governor to removals for cause only. 
However, AS 39.05,060 provides th a t each m em ber of the Boards of Fisheries and 
Game "holds office at the pleasure of the governor notwithstanding the m em ber’s 
term." AS 39.05.060(d).

Two interpretations are available from the existence of these two seemingly 
conflicting statutes. O ne is that they are not in conflict but are  merely alternative 
methods for the removal of board m em bers. The second is tha t they are in conflict 
and the later (in time) enactm ent controls. We will briefly discuss the two in terpreta­
tions.

That the provisions are no* in conflict com ports with the general rules governing 
statutory construction. Generally, repeals of statutes by implication or reach of 
another statu te  are disfavored and the statutes will be read in pari m ateria to avoid 
any such conflict. Peter v. State, 531 P.2d 1263 (Alaska 1975). H ere, the statutes do 
not necessarily pertain to the same subject m atter. AS 16.05.280 pertains to  removals 
of board m em bers for cause and AS 39.05.060 deals with removals of board members 
without cause. AS 16.05.280 also provides that board m em bers "may" be removed 
for cause. It does not provide that board m em bers may "only" be removed for cause, 
thereby not providing an exclusive removal procedure. T he statutes may be read 
together to avoid any conflict, though the net result is to allow for the removal of 
board m em bers at any time and for any reason. Such a result is not absurd, since a 
removal for cause may occasion public ridicule and injury to reputation necessitating 
the notice and hearing provisions of AS 16.05.7.80, while no such effects would 
normally attend  a without cause removal.
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The second alternative, that the two provisions are in conflict and that the provision 
enacted later in time controls, leads to the result that AS 39.05.060 impliedly repealed  
AS 16.05.280. Terry, supra. AS 16.05.280 was enacted in 1959 and has not been 
am ended since that time. AS 39.05.060 was also enacted in 1959 and included the 
Board of Fisheries and G am e (when only one com bined board  existed). In 1975 the 
Board of Fisheries and G am e was split into two separa te  boards, the B oard of 
Fisheries and the Board of Gam e, by chapter 206, SLA 1975. T hat act also am ended 
AS 39.05.060 to include both the Board of Fisheries and the Board of Game. Since 
the legislature is intended to have knowledge o f all its previous enactm ents, its 
enactm ent of AS 39.05.060 to include the Boards o f Fisheries and G am e acted as an 
implied repeal of AS 16.05.280 under this interpretation and, therefore, the m em bers 
of the Boards of Fisheries and G am e serve at the pleasure of the governor.

O f these two interpretations the form er appears to be the most reasonable. 
Therefore, we conclude that the m em bers of the Boards of Fisheries and Gam e serve 
at the pleasure of the governor in addition to being subject to  rem oval for cause after 
notice and hearing as provided by AS 16.05.280.

In response to your question regarding removal of m em bers of the Board of T rustees 
o f the Alaska Perm anent Fund Corporation AS 37.13.070(a) provides:

(a) The governor may remove a m em ber o f the board  from 
office. A  removal by the governor must be in writing and must state 
the reason for the removal. A  m em ber who is rem oved by the 
governor may not participate in board business and may not be 
counted for purposes of establishing a quorum  afte r the m em ber 
receives written notice of removal from the governor.

T he Board of Trustees is no t a regulatory or quasi-judicial body, no r is it at the head 
of a principal departm ent. (See W alker v. Alaska State M ortgage Association, supra. 
w herein the court specifically considered and rejected the argum ent that a board  of 
a public corporation with a legal existence independent o f the s ta te  is a board of a 
principal departm ent for purposes of triggering the confirm ation requirem ent.) Since 
the Board of Trustees is not a  section 26 board, m em bers a re  not subject to 
confirmation and the legislature may not by lav/ substantially curtail the power o f  the 
governor to rem ove m em bers. It is possible that even the requ irem ent of a statem ent 
o f reasons for removal woula not be enforced by a court.
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M E M O R A N D U M ! January 25, 1991

SUBJECT: Confirm ation Powei o f  Legislature W hen the G overnor H as 
Failed or Refused to Transm it the A ppointm ent to the Legisla­
ture (W .O. 17LS-0450)

TO: Senator Dick Eliason

FROM: G erald P. Luckhaupt 
Legislative Counsel

You have asked what the authority of the legislature is to hold confirm ation 
proceedings for an appointee o f the governor when the governor fails or refuses to 
transmit the name of the appointee, o r notice of the appointm ent, to the legislature 
for confirmation. We hereby respond as follows.

Initially, in considering your question we must look to the constitu tor, to determ ine 
the appointm ent power of the governor and the authority of the legislature to 
confirm or reject those appointm ents. Article III, sec. 25, of the Alaska Constitution 
provides:

T he head of each principal departm ent shall be a  single executive 
unless otherwise provided by law. H e shall be appointed by the 
governor, subject to confirm ation by a  majority of the m em bers of the 
legislature in joint session, and shall serve a t the pleasure of the 
governor, except as otherwise provided in this article with respect to 
the secretary of state. T he heads of all principal departm ents shall be 
citizens of the United States.

And art. Ill, sec. 26 provides:

W hen a board or commission is at the head of a principal departm ent 
or a regulatory or quasi-judicial agency, its m em bers shall be appointed 
by the governor, subject to confirmation by a majority o f the m em bers 
of the legislature in joint session, and may be rem oved as provided by 
law. They shall be citizens of th e -U n ited  States. The board or 
commission may appoint a principal executive officer when authorized



appointm ent is made, present to the legislature for confirmation the 
nam e o f the person appointed. The deadline may be extended by the 
legislature by the approval of a concurrent re so lu tio n ....

But w hat if the governor fails or refuses to transm it the nam es o f his appointm ents, 
o r  a particular appointm ent, to the legislature? Is the legislature without authority  
to confirm o r reject the appointm ent if the governor does not com m ence the 
confirm ation process by transm itting the nam e? T he Alaska Suprem e C ourt has 
never considered this issue but the courts of several o ther states have. The leading 
case on the subject o f the legislature’s authority to confirm  or reject a  gubernatorial 
appointm ent in the absence of a com m unication by the  governor appears to be 
People v. Shawver. 30 Wyo. 366, 222 P.2d 11 (1924). Shawver was cited by the 
A laska Suprem e C ourt in B radner for the proposition that confirm ation is a portion 
o f the executive’s appointm ent power that has been delegated to tiie legislature by 
the constitution. Bradner. supra, at 7, n. 19. In Shawver. the Wyoming Suprem e 
C ourt a fter reaching this conclusion addressed the next part of the issue presen ted  
by that case: W hether the Wyoming Senate (granted the power to confirm the 
appointees o f the governoi by the  Wyoming Constitution) could act to confirm o r 
reject an  appointee when the governor did not transm it the appoin tee’s nam e to the 
Senate and did not ask that the appointee be confirm ed? The court said:

But why may not the Senate act upon an appointm ent of which it has 
knowledge, if the G overnor should refuse o r neglect to ask for such 
action especially where the  appointee is known to have entered  upon 
the duties of the office? A  provision for an appointm ent by the 
G overnor with the consent of or to be confirm ed by the Senate directs 
not only what shall be done, but also in effect w hat shall not be done.
T he affirmative act of the  two governm ental agencies is required to 
confer title to an office under such a provision. A  com pleted appoin t­
m ent cannot be m ade in any other way than as so provided. [Citations 
om itted] While the G overnor’s act in selecting the person to be 
considered for an office may be the principal and perhaps the more 
im portant one of the two, it is not alone sufficient. A construction of 
such provision denying the right of the Senate to act in any case unless 
directly requested to do so by the G overnor or by a communication 
from his office would obviously give him the power to ignore the 
coordinate right of the Senate, and might m ean the abolition o f that 
right, and certainly would make it entirely dependent upon the 
G overnor’s pleasure.

Shawver. supra, at 23 - 24. The court then held that the Wyoming Senate properly 
confirm ed an appointee, though, the governor had not requested the confirm ation.

S e n a to r  D ick  E lia so n
J a n u a r y  25, 1991
P a g e  3
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in making the investigation concerning the offices held by the defen­
dants, and, having satisfied itself, that it could properly exercise its 
judgm ent thereon. While it is the usual and customary courtesy of the 
executive to transm it such facts to the Senate, we b dieve it the better 
view to  hold that the Senate may, on its own initiative, if it so desires, 
ascertain the facts upon which to base its deliberative and final 
judgm ent in confirming o r rejecting appointees of the Governor.

Barrett, supra. 925-926.

Virtually all o ther courts that have considered this issue have reached the sam e 
conclusion. See, e.g., Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930); 
M cChesnev v. Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930); State v. Halladav. 219 
N.W. 125 (S.D. 1928); State v. Brewster. 84 S.E.2d 231, 248 (W .Va. 1954); 
Comm onwealth v. Stewart. 286 Pa. 511, 134 A. 392 (1926). O ur research has 
disclosed only one court decision that has reached an opposite conclusion, A ttorney 
G eneral v. W arner. 299 Mich. 172. 300 N.W. 63 (1941). T hat court though, held that 
under the  Michigan Constitution and that S ta te’s court decisions tha t the confirm ation 
power o f the legislature is a legislative power, not a delegation of the executive’s 
appointm ent power. As such, its reasoning is contrary to the Alaska Suprem e C ourt’s 
decision in B radner and is distinguishable on that ground.

Therefore, we conclude that the legislature may properly consider the confirm ation 
or rejection o f art. Ill, sec. 25 and 26 appointees of the governor, absent a 
communication from the governor of a particular appointm ent or appointm ents m ade 
during the interim and the session. While it is hoped that the governor will comply 
with the reasonable procedure for communication of appointm ents the legislature has 
provided in AS 39.05.080, if the governor fails or refuses the legislature may take 
notice o f previous appointm ents and o f the persons occupying the constitutional 
offices listed in sections 25 and 26. To hold otherwise would allow the governor to 
prevent the legislature from exercising its constitutional confirm ation pow er a t his 
whim, caprice, or neglect and would render the confirm ation function a nullity. 
Shawver. supra. Such an absurd result was not intended by the fram ers o f our 
constitution and would not, we believe, be em braced by our courts.
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M E M O R A N D U M Decem ber 26, 1990

SUBJECT: Status of governor’s appointm ent to APUC 
(W.O. No. 7-LS0360)

TO: Representative Kay Brown

FROM: Jerry Lurkhaupt 
Legislative Counsel

You have asked for an opinion on the status of the appointm ent by G overnor

Is the appointm ent binding on the new adm inistration? May the appointm ent be 
withdrawn by the new governor prior to confirm ation by the legislature?

To answer your questions we must first look to art. Ill, sec. 26 of the Alaska 
Constitution which states:

W hen a board or commission is a t the head of a principal departm ent 
o r regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirm ation by a majority of the m em bers 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the U nited States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointm ent shall be subject to the approval of the 
governor.

AS 39.05.080(4) provides:

Pending confirmation or rejection of appointm ent by the legislature, 
persons appointed shall exercise the functions, and have the powers 
and be charged with the duties prescribed by law for the appointive 
positions or membership.

Based upon the plain language of these provisions, if the public: utilities commission 
is a "regulatory or quasi-judicial agency" for purposes of art. Ill, sec. 26 (as it appears 
tv) be), and if the commissioner: ( I )  has received a commLsion Pom  G overnor

Cowper in Novem ber of a commissioner to the Alaska Public Utilities Commission:



Cowper, as provided in AS 39.05.035; (2) has executed his constitutionally required 
oath of office and filed it with the lieutenant governor as required by art. XII, sec. 
5 of the Alaska Constitution and AS 39.05.040; and (3) has em barked upon and is 
exercising the duties of his office; it appears his appointm ent is binding upon the 
subsequent administration and he may only be removed as provided by law, subject, 
of course, to the legislature’s authority to confirm or fail to confirm him. A  m em ber 
of the Alaska Public Utilities Commission may only be removed from office by the 
governor "by and with the consent of a majority of the legislature." AS 42.05.035. 
Absent removal by Governor Hickel, and consent to remove by a majority of the 
legislature, the commissioner is entitled to retain his office subject to the legislature’s 
decifioiLto confirm._______________________________

R e p re s e n ta t iv e  K ay B row n
D e c e m b e r  26, 1990
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Support for this conclusion is found in the plain language of the Constitution and in 
the court decisions. The Constitution recites in art. Ill, sec. 26 that the members of 
those boards or commissions shall be "appointed" by the governor. T o  determ ine the 
meaning of "appointed" we can look to o ther provisions of the Constitution for 
assistance. Article II. sec. 5 o f the Constitution .refers to the term s "nominated", 
"elected", or "appointed" as exclusive a lte rna tives which are—"rlpa rlv_ im e.nrie ri to . 
catalogue the routes by which one may attain  an 'o ffice or position of p ro fit'" . 
Becich v. Jefferson. 441 P.2d 27, 32 (Alaska 1968). In Alaska, "appointed" clearly 
does not m ;an "nominated".

In Division of Elections v. Johnstone, 669 P.2d 537, 539-540 (Alaska 1983) the 
suprem e court held that the term  appointm ent as used in the C onstitu tion m e a n s  "to 
designate for office." The court also found that the_appointment of a superior c o u r t . 

ju d g e  was effective nn the rnmplr.tinn nf tpe "last act of the appointing authority, in 
that case, the letter of appointm ent issued to the judge by the governor.

The court cited McChesnev v. Sampson, 232 Ky. 395, 23 S.W.2d 584 (1930) in 
support of this proposition. In M cChesnev. the Kentucky Suprem e Courl was 
confronted with a situation where the governor, having the authority to appoint 
members of a board subject to confirmation by the Senate, appointed in the interim 
(between sessions of the legislature), McChesney who entered upon and perform ed 
the functions of the office. Several months later, before the legislature had again 
convened, the governor removed M cChesney without cause and appointed ano ther 
person. McChesney sued to retain his office. The court held that the governor’s 
purported removal of McChesney was illegal. The court stated that the governor by 
naming and appointing M cChesney had exhausted his power to  appoint and 
perform ed the "last act" necessary to vest M cChesney with his office, subject only to 
the state senate’s authority to confirm or fail to confirm and to the governor’s 
authority to remove M cChesney for cause as provided by law. T he court further 
contrasted the situation where an officer is "appointed" subject to  confirm ation by the 
legislature (as exists in Alaska by art. Ill, sec. 26 of the Constitution) wi';h the 
situation where an officer is "nominated" subject to confirmation (as exists for federal 
appointm c ts) and .vad:



Furtherm ore, in cases w here the nomination must be confirmed before 
the officer can take the office or exercise any o f its functions, the 
power of removal is not involved and nominations may be changed at 
the will of the executive until title to the office is vested. But under 
our system the appointee o f the G overnor takes the office, enters upon 
the perform ance of its duties, and is charged with responsibility. He 
holds then subject alone to the action of the Senate. His status is not 
that of a nominee awaiting confirmation, but that of an officer invested 
with the powers, privileges, and responsibilities of the position until the 
Senate acts. A recall of his designation would operate  as a removal

 fom-office-.-It-is-argued-that-appointment-tcUhe-offiee.consists ofLt-WQ______
separate acts, one by the Governor and one by the Senate, and until 
both have acted there is no appointm ent such as to bring the incum­
bent within the protection of the law. Even so, the two powers do not 
act concurrently, but consecutively, and action once taken and 
com pleted by the executive is not subject to reconsideration or recall 
. . . W hat, then, constitutes an appointm ent insofar as the chief 
executive has to do with it? Appointm ent to an office by one 
possessing the appointing power is the designation of ano ther person 
to discharge the duties o f the office. [Citation.] It is com pleted when 
the appointing authority has perform ed the acts incum bent upon him 
to accomplish the purpose. [Citations.] The fact that the title to the 
office, and the tenure of the officer, are yet subject to the action of the 
Senate, does not render incomplete the act of the chief executive in 
making the appointm ent. The appointm ent alone confers upon the 
appointee for the time being the right to take and hold the office, and 
constitutes the last act respecting the m atter to be perform ed by the 
executive power. [Emphasis supplied].

McChesnev. supra, a t 587.

The court concluded by stating: "Such power as flows from the act of the Governor 
in making the appointm ent is invested by the statu te  in the appointee, and may not 
thereafter be recalled or bestowed upon another unless the consent of the Senate is 
withheld." See also Barrett v. D uff. 114 Kan. 244, 217 P. 918 (1923).

The rule discussed in McChesnev v. Sampson has been variously stated by courts and 
com m entators to be the "majority rule", the "general rule", and to be "universally 
held." See e.g., B arrett v. Duff, supra: State v. Esslinti. 128 N.W. 2d 307, 311 (Minn. 
1964) ("well settled"); State v. Brewster, supra; 89 ALR 135 ("general rule").

M cChesnev and the rule discussed in it ate based upon M arhury v. M adison. 1 
Crunch 137, 5 U.S. 137, 159-60, 2 L.Ed 60, 68-69 (1803) in which Justice Marshall 
stated:

R e p re s e n ta t iv e  K ay  B row n
D e c e m b e r  26, 1990
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[W ]hen the officer is not removable at the will of the executive, the 
appointm et.t is not revocable, and cannot be annulled. It has con­
ferred legal rights which cannot be resumed. The discretion o f the 
executive is to be exercised until the appointm ent has been made. But 
having once made the appointm ent, his power over the office is 
term inated in all cases, where by law the officer is not rem ovable by 
him.

While the principle of a strong executive is em braced by our Constitution and 
recognized by our courts. Bradner v. H am m ond. 553 P.2d 1, 3, n.3 (Alaska 1976), that 

-princif)le-does-not_mandate_a_different-conclusion-thanJ.haL.reached_by_lhe_Ujiile(i 
States Suprem e Court, the McChesnev court and their progeny. To state that a 
subsequent governor has the authority to recall the appointm ents of a previous 
governor, absent constitutional or statutory authority, would render appointm ents to 
office personal to the particular governor and his term. This is contrary to our 
Constitution which establishes an office of governor and provides for succession to 
that office. U nder our constitution there is a governor and a governor there will 
always be, though the individuals occupying the office may come and go. See e.g., 
People v. Shawver. 30 Wyo. 366, 222 P. 11 (1924); Barrett v. Duff, sup ra : State v. 
Brew ster. 84S.E .2d 231,246 (W. Va. 19541: Tappvv. S tate . 82So.2d 161, 169(1955).

Clearly, if the A PU C  commissioner has been appointed by G overnor Cowper, has 
received his commission and executed and filed his oath, and has em barked upon the 
duties o f his office his appointm ent may not be revoked or recalled and he may be 
rem oved only as provided in AS 42.05.035, subject, of course, to the legislature’s 
decision to confirm him or not to confirm him.

R e p re s e n ta t iv e  K ay B row n
D e c e m b e r  26,, 1990
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Be advised that the A ttorney G eneral has issued two m em oranda o f advice (attached 
hereto) that appear to conflict with this opinion. The first, issued in 1979, dealt with 
a reappointm ent of a board m em ber by an outgoing governor to a term  to com m ence 
after the outgoing governor has left office. The other m em orandum  issued in 1983, 
does not acknowledge the limited nature of this earlier m em orandum  and alerts the 
reader that the m em oranda are without authority. These m em oranda were issued 
prior to the Johnstone decision cited in this opinion. The vitality of these m em oran­
da are questionable considering their lack of authority, this opinion, and the 
settlem ent by the state  of a lawsuit filed by Michael W hitehead appointed by 
G overnor Ham m ond to a position on the Commercial Fisheries Entry Commission 
prior to G overnor Ham m ond leaving office. Mr. W hitehead was replaced by 
G overnor Sheffield and he sued. It is my understanding that the state settled the 
case.
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AVRUM M. GROSS subject: R e a p p o i n t m e n t s  t o
ATTORNEY GENERAL b o a r d s  o r  c o m m is s io n s

Rodger  W.
A s s i s t a n t  A t t c r f ^ y e e h e r a l

You h a v e  a s k e d  w h e t h e r ,  p r i o r  t o  t h e  e x p i r a t i o n  o f  
I n s - bwrTterm, th e - G o v e r n o r  c a n _make"_r e a p p o i n t m e n t s - o f  membersT 
o f  b o a r d s  o r  c o m m is s io n s  whose  t e r m s  e x p i r e  t h e r e a f t e r .  You 
a l s o  a s k  w h e t h e r ,  i f  t h a t  i s  t h e  c a s e ,  t h e  new G o v e r n o r  c a n  
r e v o k e  t h e  r e a p p o i n t m e n t  a n d  a p p o i n t  someone e l s e .

We b e l i e v e  t h a t  t h e  a n s w e r  to  b o t h  q u e s t i o n s  i s  y e s .

When a t e r m  f o r  an  o f f i c e  i s  s e t  b y  l a w ,  t h e  t e r m  
c o n t i n u e s  u n t i l '  i t s  c o n c l u s i o n ,  r e g a r d l e s s  o f  t h e  a c t u a l  
t e n u r e  o f  any p e r s o n  who may h o l d  t h e  o f f i c e  f ro m  t i m e  t o  
t i m e .  T hus ,  when an  i n c u m b e n t  l e a v e s  o f f i c e  p r i o r  t o  t h e  
e x p i r a t i o n  o f  h i s  t e r m ,  h i s  s u c c e s s o r  i s  a p p o i n t e d  f o r  t h e  
r e m a i n d e r  o f  t h a t  t e r m ,  and  t h e  s u c c e s s o r  m u s t  b e  r e a p p o i n t e d  
i f  h e  i s  t o  h o l d  t h e  p o s i t i o n  b e y o n d  t h e  end  o f  t h a t  t e r m .  
A c c o r d i n g l y ,  no  m a t t e r  w h a t  an i n c u m b e n t  n ay  do ,  h i s  t e r m  
c o n t i n u e s  u n t i l  i t s  p r e s c r i b e d  e n d .

«
N o t h i n g ,  h o w e v e r ,  p r e c l u d e s  t h e  G o v e r n o r ,  a s  a p ­

p o i n t i n g  a u t h o r i t y ,  f ro m  a n t i c i p a t i n g  t h e  e n d  o f  t e r m s  o f  
o f f i c e  a nd  m aking  p r e s e n t  a p p o i n t m e n t s  t o  f i l l  t h e  o f f i c e s  
a s  t h o s e  t e rm s  e x p i r e  i n  t h e  n e a r  - f u t u r e .  I n d e e d ,  h e  i s  r e ­
q u i r e d  t o  do t h i s  d u r i n g  e a c h  s e s s i o n  o f  t h e  l e g i s l a t u r e  
w i t h  r e s p e c t  t o  o f f i c e s  w h i c h  h a v e  te rm s  w h ic h  w i l l  e x p i r e  
b e f o r e  J u l y  2 ,  a n d  t o  s u b m i t  t h e  names o f  h i s  a p p o i n t e e s  t o  
t h e  l e g i s l a t u r e  f o r  c o n f i r m a t i o n .  AS 3 9 . 0 5 . 0 3 0 ( 1 ) .  H e n c e ,  
t h e  G o v e r n o r ,  e v e n  th o u g h  h e  may b e  l e a v i n g  o f f i c e  i n  e a r l y  
D ecem ber ,  may make a p p o i n t m e n t s  f o r  t e rm s  w h i c h  b e g i n  t h e  
f o l l o w i n g  J a n u a r y .

I f  t h e  a p p o i n t m e n t s  a r e  s u b j e c t  t o  c o n f i r m a t i o n ,  
t h e y  a r e  n o t  c o m p l e t e  u n t i l  t h e  l e g i s l a t u r e  c o n f i r m s  th e m .  
P r i o r  t c  c o n f i r m a t i o n ,  t h e  new G o v e r n o r  may w i t h d r a w  t h e  
n o m i n a t i o n .  And i n d e e d ,  h e  n e e d  n o t  e v en  s u b m i t  i t  a n d  c a n  
m e r e l y  r e v o k e  t h e  n o m i n a t i o n  o u t r i g h t .  I f  t h e  a p p o i n t m e n t s  
a r e  n o t  s u b j e c t  t o  n o m i n a t i o n ,  t h e y  t a k e  e f f e c t  when t h e  a p ­
p o i n t e e  q u a l i f i e s  an d  t a k e s  o f f i c e .  T h a t  c a n n o t  h a p p e n  u n ­
t i l  t h e  new t e r m  f o r  t h e  o f f i c e  b e g i n s .  U n t i l  t h a t  t i m e ,
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Che a p p o i n t m e n t  c a n ,  as a  g e n e r a l  r u l e ,  b e  r e v o k e d .

I t  i s  p r o b a b l y  b e c a u s e  e a c h  new G o v e rn o r  h a s  t h e  
power  t o  c o u n te r m a n d  any a p p o i n t i v e  a c t i o n s  t a k e n  b y  e a c h  
o u t g o i n g  G o v e rn o r  w h ic h  r e m a i n  p e n d i n g  t h a t . t h e  l a t t e r  h a v e  
n o t  e s t a b l i s h e d  a h i s t o r y  o f  m ak ing  m i d n i g h t  a p p o i n t m e n t s  t o  
t e r m s  o f  o f f i c e  w h ic h  b e g i n  a f t e r  t h e y  l e a v e  o f f i c e .  W here ,  
a s  i n  t h e  famous c a s e  o f  M arbury  v .  M a d i s o n , 5 U . S .  (1 
C ra n c h )  137 ( 1 8 0 3 ) ,  t h e  a p p o i n t m e n t s  c an  b e  a c c o m p l i s h e d  i n  

~ t h e i r ^ e n r ± r e t : y  b e f o r e - t h e 1 ex p x r a r i o u - c - f - - t h e - a p p o i n t - i n g —aut— -  
t h c r i t y ' s  own t e r m  o f  o f f i c e ,  m i d n i g h t  a p p o i n t m e n t s  make 
some s e n s e .  B ut  w h e re  t h e y  r e m a in  p e n d i n g ,  t h e y  w i l l  h a v e  
b e e n  f u t i l e  u n l e s s  t h e  i n c o m in g  c h i e f  e x e c u t i v e  a p p r o v e s  o f  
them  a s  w e l l .

R W P / p j g



M E M O R A N D U M S t a t e  o f  A l a s k a

TO: Kevin Bruce ,  S p e c i a l  A s s i s t a n t :  
O f f i c e  o f  th e  Governor

f r o m - N o r m a n  C. G o r s u c h  
A t t o r n e y  General^

DATE. 

FILE NO 

TELEPHONE NO. 

s u b j e c t :

By: <fames L. Baldwin
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G overnm enta l  A f f a i r s - J u n e a u

F e b ru a ry  3, 1933

366-391-83

465-3600

W ithd raw al  o f  
a p p o in tm e n t

You have  a sked  i f  Governor  S h e f f i e l d  may r e f u s e  to  f o r ­
ward to  the  l e g i s l a t u r e  t h e  name o f  a p e r s o n  a p p o i n t e d  by t h e  
form er  g o v e rn o r  to  an o f f i c e  i n  t h e  e x e c u t i v e  b r a n c h  o f  s t a t e  
governm ent .

We have  a t t a c h e d  a copy o f  o u r  e a r l i e r  memorandum o f  
a d v ic e  o f  December 10,  1979.  In t h a t  memorandum we a d v i s e d  t h e  
g o v e rn o r  t h a t  he may remove a p e r s o n  b e f o r e  c o n f i r m a t i o n  by w i t h ­
drawing t h e  n o m i n a t i o n ,  o r  i f  th e  name has  n o t  been  fo rw a rd e d  to  
th e  l e g i s l a t u r e ,  by in f o r m in g  th e  p e r s o n  t h a t  he o r  she  i s  no 
l o n g e r  u n d e r  c o n s i d e r a t i o n .  We r e a f f i r m  t h a t  a d v i c e .  However, 
you s h o u l d  c o n s i d e r  t h e  f a c t  t h a t  no a u t h o r i t y  i s  c i t e d  f o r  o u r  
e a r l i e r  a d v ic e  and  t h a t  no A la ska  c a s e  e x i s t s  to  g u id e  us  c o n ­
c e r n i n g  th e  r e s o l u t i o n  o f  t h i s  i s s u e .

I f  o u r  r e a s o n i n g  e x p r e s s e d  i n  t h e  e a r l i e r  memorandum i s  
r e j e c t e d  by a c o u r t ,  and t h e  a p p o in tm e n t  i s  n o t  c o n s i d e r e d  to  be 
a n o m in a t io n ,  t h e n  an a p p o in t e e  whose name i s  sum m ari ly  w i thd raw n  
may have a cau se  o f  a c t i o n  f o r  d e n i a l  o f  a p r o p e r t y  r i g h t  w i t h o u t  
due p r o c e s s  o f  law .  See Breeden v .  C i t y  o f  Nome, 628 P . 2d 924 
(A laska  1981) .

J L 3 / p jg

Enc.

0 3  C O )  A  iflew ) 0 / 7 9 )
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TELEPHONE (907)

A L A S K A  P U L P  C O R P O R A T I O N
« Q 0  SAWMILL CREEK ROAD • SITKA, ALASKA 39835-9201

May 7, 1991

Senate Judiciary Committee 
State o f Alaska

Gentlemen:

This letter is in support of the confirmation of Dave Dapcevich for the State Judiciary 
Council. I  have known Mr. Dapcevich for more than 8 years in a  variety of relationships 
in Sitka. H e has always been fair, honest, and a person of the highest integrity. He is 
obviously a  thoughtful, intelligent person that understands the realities o f life in Alaska.

I would urge your confirmation of Mr. Dapcevich as a  person who will ably represent the 
interests of ail the people of the State on the Judicial Commission.

Very truly yours,

Executive Vice President 

FCRrlc

cc : D a v e  D a p c e v ic h

ALASKA PULP CO 

Franklin C. Roppel
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H a r c h  15, 1991

D o n a l d  T a n n e r ,
D i r e c t o r  of B o a r d s  a n d  C o m m i s s i o n s  
S t a t e  o f  A l a s k a

J u n e a u ,  A K  9 9 8 1 0

• o;i i  CO/Vj.Vilt.

i m :  5  •

D e a r  Mr. Tanner,

I a m  w r i t i n g  t o  r e q u e s t  t h a t  I b e  c o n s i d e r e d  for a n  a p p o i n t m e n t  t o  a 
p u b l i c  m e m b e r  p o s i t i o n  on t h e  A l a s k a  J u d i c i a l  C o u n c i l  w h e n  a v a c a n c y  
o c c u r s .

I a m  a l i f e l o n g  A l a s k a n ,  h a v e  b e e n  a c t i v e l y  i n v o l v e d  in p u b l i c  s e r v i c e  for 
the p a s t  s i x t e e n  y e a r s  a n d  a m  c o m m i t t e d  t o  t h e  c o n c e p t  of  c i t i z e n  
i n v o l v e m c m t  in t h e  a f f a i r s  of o u r  s t a t e  and m u n i c i p a l i t i e s .

M y  i n v o l v e m e n t  h a s  a l w a y s  g o n e  b e y o n d  m e r e  m e m b e r s h i p  o n  t h e  b o a r d s  a n d  
c o m m i t t e e s  on w h i c h  I ' v e  s e r v e d  as  I d o  m y  h o m e w o r k  a n d  m a k e  e v e r y  e f f o r t  
to b e c o m e  as k n o w l e d g a b l e  as I c a n  b e f o r e  m a k i n g  a n y  d e c i s i o n s .  I b e l i e v e  
th a t  h a r d  work, p l u s  a c o m m o n - s e n s e  a p p r o a c h  t o  p r o b l e m  s o l v i n g ,  h a s  
e n a b l e d  m e  t o  s e r v e  s u c c e s s f u l l y  f o r  m a n y  y e a r s  in m a n y  d i v e r s e  p o s i t i o n s ,  
I b e l i e v e  t h i s  is t h e  t y p e  of a p p r o a c h  y o u  a r e  l o o k i n g  f o r  in y o u r  
c i t i z e n - a t - l a r g e  a p p o i n t m e n t s  t o  s t a t e  b o a r d s  a n d  c o m m i s s i o n s .

M y  r e s u m e  fol l o w s :

Age:

B i r t h p l a c e :

M a r i t a l  S t a t u s :

C u r r e n t  E m p l o y m e n t :  

P r e v i o u s  W o r k  E x p e r i e n c e :

Education:

42

J u n e a u

M a r r i e d ,  t w o  c h i l d r e n

1 9 7 5 - 9 1  - S e l f - e m p l o y e d  a c c o u n t a n t

1 9 7 5 - 7 8  - A s s i s t a n t  D i r e c t o r  &
A c c o u n t a n t  f o r  t h e  A l a s k a n  
Y o u t h  V i l l a g e  in J u n e a u  

1 9 7 0 - 7 5  - E m p l o y e d  a s  a c c o u n t a n t  at

D a p c e v i c h  A c c o u n t i n g  S e r v i c e  
in S i t k a  a n d  J u n e a u

1 9 6 3 - 6 7  - S i t k a  H i g h  S c h o o l  G r a d u a t e  

1 9 6 7 - 6 9  - A t t e n d e d  W e s t e r n  W a s h i n g t o n  
S t a t e  C o l l e g e  i n  B e l l i n g h a m  

1968 - A t t e n d e d  S h e l d o n  J a c k s o n
C o l l e g e  in S i t k a  

1 9 7 0 - 7 3  - A t t e n d e d  I T T  P e t e r s o n  S c h o o l  
o f  B u s i n e s s  in S e a t t l e  - 
G r a d u a t e d  1 9 7 3  f r o m  
E x e c u t i v e  A c c o u n t i n g  Pgm.
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Community S e r v i c e  1975-78  -  Worked f o r  1 /3  p r e v i o u s
s a l a r y  f o r  A la s k a n  Youth 
V i l l a g e .

1978-86  -  Member o f  Board  o f  D i r e c t o r s
S i t k a  R e c e i v i n g  Home

1984-86  -  C h a i r e d  R e c e i v i n g  Home Board

1979-85  -  Member o f  S i t k a  P a r k s  a n d
R e c r e a t i o n  Com mit tee

1985-91  -  A ssem bly  Member, c i t y  and
Borough o f  S i t k a

1938-89  -  D epu ty  Mayor 

1990-91  -  D eputy  Mayor

1986-87  -  Member, L e g i s l a t i v e
C o m m it te e ,  T a x a t i o n  & 
F i n a n c e ,  A la s k a  M u n i c i p a l  
League

1987-91  -  Member, Board o f  D i r e c t o r s
A la s k a  M u n i c ip a l  L eague

1990-91  -  L o c a l  Government  C o m m it tee ,  
S o u t h e a s t  C o n f e r e n c e

1975-91  -  V a r i o u s  s h o r t - t e r m  b o a r d s  & 
c o m m i t t e e s  when r e q u e s t e d

I f e e l  a  b i t  u n c o m f o r t a b l e  g o in g  t o  a l l  t h i s  d e t a i l ,  b u t  am l i s t i n g  i t  t o  
show t h a t  my c o m m it tm en t  t o  p u b l i c  s e r v i c e  i s  f o r  r e a l .  I  m ig h t  a l s o  add 
t h a t  I ' m  n o t  p r o u d  o f  my e d u c a t i o n a l  s t i n t s  a t  W. Wash. S t a t e  and  S h e ld o n  
J a c k s o n  C o l l e g e s ,  b u t  f i n a l l y  g o t  s e r i o u B  i n  t h e  e a r l y  1 9 7 0 ' s  and  h a v e  
been " g o i n g  t o  s c h o o l "  e v e r  s i n c e .

I f  I c a n  p r o v i d e  any a d d i t i o n a l  i n f o r m a t i o n  w h ic h  w ou ld  a s s i s t  you i n  
making y o u r  d e c i s i o n ,  p l e a s e  do n o t  h e s i t a t e  t o  c a l l  o r  w r i t e .

Thank you  f o r  y o u r  t h o u g h t f u l  c o n s i d e r a t i o n .

R e s p e c t f u l l y  y o u r s ,

David A. D a p ce v ich
221 L i n c o l n  S t r e e t
S i t k a ,  AK 99835
Phone (W)7 47 -10 4 0  (H)747-6018
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N o v e m b e r  8, 1990

Mr. P e t e r  S o k o l o v  
11100 M a g n o l i a  S t r e e t  
A n c h o r a g e ,  A K  99516

D e a r  Peter,

I wa n t  t o  e x p r e s s  m y  s i n c e r e  a p p r e c i a t i o n  for t h e  m a n y  hours 
w h i c h  y o u  h a v e  g i v e n  to t h e  S t ate o f  A l a s k a  as a  m e m b e r  of 
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .  I a m  p l e a s e d  to r e­
a p p o i n t  y o u  t o . a n o t h e r  t e r m  e n d i n g  O c t o b e r  31, 1 9 96.  Again, 
y o u  w i l l  p o s s e s s  the a u t h o r i t y  to e x e r c i s e  the p o w e r s  and 
p e r f o r m  t h e  d u t i e s  o f  y o u r  o f f i c e  p e n d i n g  c o n f i r m a t i o n  by  
t h e  L e g i s l a t u r e .  W i t h  th i s  r e a p p o i n t m e n t ,  y o u  w i l l  c o n t i n u e  
in the p o s i t i o n  o f  C h a i r  o f  A P U C  u n t i l  y o u r  C h a i r  t e r m  
e x p i r e s  o n  D e c e m b e r  1, 1993.

E n c l o s e d  is an  u p d a t e d  i d e n t i f i c a t i o n  c a r d  to f a c i l i t a t e  
•your t r a v e l  as a b o a r d  m e m b e r .  P l e a s e  u s e  t h e s e  c a r d  
p r i v i l e g e s  o n l y  d u r i n g  o f f i c i a l  s t a t e  b u s i n e s s .  I f  y o u  
s h o u l d  r e s i g n  y o u r  a p p o i n t m e n t  b e f o r e  y o u r  terra e x p i r e s ,  
p l e a s e  r e t u r n  the c a r d  t o  m y  B o a r d s  a n d  C o m m i s s i o n s  Offi c e .

W e  A l a s k a n s  a p p r e c i a t e  y o u r  c o n t i n u i n g  a n d  i m p o r t a n t  
c o n t r i b u t i o n  to o u r  c i t i z e n s  a n d  s t a t e .  T h a n k s  f o r  d o i n g  
y o u r  p a rt.

S i n c e r e l y ,

S/S Steve Cowpsr

S t e v e  C o w p e r  
G o v e r n o r

E n c l o s u r e

b c c :  Lt. G o v e r n o r ' s  O f f i c e  
R e g i o n a l  O f f i c e s  
C o n t a c t :  T e d  Moni'nski
J u n e a u  I n f o r m a t i o n  O f f i c e  
C h i e f  C l e r k  o f  t h e  H o u s e  
A n c h o r a g e  I n f o r m a t i o n  O f f i c e

APOC
B a r b a r a . W h i t i n g  
S e n a t e  S e c r e t a r y  
Rep. R o n  L a r s o n  
EEO

S C :P F B :tin 0101/09



J a n u a r y  31,  1991 

SENT VIA TELECOPIER

Don T a n n e r ,  D . i r e c to r  
B o a rd s  and Commissions 
O f f i c e  o f  t h e  G overnor  
S t a t e  o f  A l a s k a  
P .O .  Box A
J u n e a u ,  A l a s k a  99811-0101  

D e a r  Mr. T a n n e r :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  J a n u a r y  2 9 ,  1991 l e t t e r ,  i n  
w h ic h  you in f o r m e d  me t h a t  G o v e r n o r  H i c k e l  i s  a t t e m p t i n g  t o  
w i t h d r a w  my r e a p p o i n t m e n t  t o  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
Com miss ion ,  and  t o  r e p l a c e  me on t h e  Com mission  e f f e c t i v e  
J a n u a r y  23,  1991.

I  was l a w f u l l y  a p p o i n t e d  t o  t h e  Com m iss ion ,  and  may n o t  
b e  su m m a r i ly  removed.  F u r t h e r m o r e ,  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e  h a s  t h e  r i g h t  and  t h e  r e s p o n s i b i l i t y  t o  d e c i d e  
w h e t h e r  o r  n o t  t o  c o n f i r m  my a p p o i n t m e n t .  I  b e l i e v e  t h a t  my 
a p p o i n t m e n t  h a s  a l r e a d y  b e e n  s u b m i t t e d  t o  t h e  L e g i s l a t u r e  
f o r  c o n f i r m a t i o n ,  and I  r e q u e s t  t h a t  no  a c t i o n  b e  t a k e n  t o  
p r e v e n t  t h e  L e g i s l a t u r e  f rom  c a r r y i n g  o u t  i t s  
r e s p o n s i b i l i t i e s .  I f  my name h a s  n o t  b e e n  s u b m i t t e d ,  t h e n  I  
r e q u e s t  t h a t  i t  be  s u b m i t t e d ,  a s  t h e  lav/ r e q u i r e s .

W hile  I  b e l i e v e  t h a t  t h e  a c t i o n  t a k e n  by  t h e  G o v e r n o r ' s  
O f f i c e  i s  i l l e g a l ,  I  a l s o  do n o t  b e l i e v e  t h a t  i t  i s  i n  t h e  
p u b l i c  i n t e r e ' s t  t o  become i n v o l v e d  i n  a  p e r s o n a l  
c o n f r o n t a t i o n  w i t h  t h e  G o v e r n o r ' s  O f f i c e .  I  w i l l  t h e r e f o r e  
p h y s i c a l l y  v a c a t e  t h e  p r e m i s e s  w he re  my o f f i c e  i s  l o c a t e d ,  
a s  you r e q u e s t .  I  a l s o  w i l l  com ply  w i t h  a n y  r e a s o n a b l e  
r e q u e s i t  f o r  my c o n t i n u e d  a s s i s t a n c e  i n  s e e i n g  t h a t  t h e  
d u t i e s  and  r e s p o n s i b i l i t i e s  o f  t h e  Commission  a r e  c a r r i e d  
o u t .  A t  t h e  same t i m e ,  I  r e s e r v e  a l l  o f  my r i g h t s  u n d e r  
l a w ,  i n c l u d i n g  t h e  r i g h t  t o  b e  r e i n s t a t e d  t o  my p o s i t i o n  on 
t h e  Com miss ion .  I  w i l l  i m m e d i a t e l y  re sum e  t h e  p e r f o r m a n c e  
o f  my d u t i e s  on t h e  Commission upon  n o t i f i c a t i o n  o f  a y  
r e i n s t a t e m e n t .

S i n c e r e l y  y o u r u ,

P e t e r  S o k o l o v

i



i j ic  executive i  u c  c « v f ; c a n v c r u  llUC i l l

•**
V

illitary Authority.
x u nm an d c r- in -c h ic f o f  the a rm ed  fo rces o f  the S la te . H e  
e  fo rc e s  to  execu te  the law s , suppress o r  p reven t in su r- 
; v io le n ce , o r  re p e l in vas ion . The gove rno r, as p rov id ed  
r in t a l l  g e n e ra l and  flag  o ffic e rs  o f  the arm ed  fo rces  o f  
to  c on firm a tio n  by  a m a jo r ity  o f  the m em bers o f  the 

>t session . H e  s h a ll appo in t and com m ission  a ll o th e r

artial Law.
p ro c la im  m a rtia l law  when the p ub lic  safety requ ire s  
o n  o r  a c tu a l o r  im m inen t invasion . M a rt ia l lav/ sh a ll 
ong e r than twenty days w ithou t the app rova l o f  a 
fib e rs  o f  the leg is la tu re  in jo in t session .

cutive Clemency.
c  p re sc rib ed  by law , the g o ve rn o r may g rant pa rdon s , 
rep rie ve s , and m ay suspend and rem it fines and 
e r  sh a ll n o te x ic n d  to im peachm ent. A  p a ro le  system  
law .

utive Branch.
m in is tra tiv e  o ffic e s , depa rtm en ts , and agencies o f  
and  th e ir respec tive  functions, pow ers, and  duties 
law  am ong  and w ith in  n o t m o re  than twenty p rin - 
as to  g ro u p  them  as fa r  as p racticab le  accord ing to 
la to ry , q u a s i- ju d ic ia l, and tem po ra ry  agencies may 
j and  n te d  not be  a llo c a t id  w ith in  a p rin c ip a l

animation.
ke changes in  the o rg an iza tion  o f  the executive 
;nm cn t o f  function s am ong  its units which he 
• e ffic ien t adm in is tra tion . W here  Ihese changes 
. they sh a ll be set fo rth  in executive o rd e rs . The 
•ty days o f  a re g u la r  session , o r  a fu ll session i f  o f  
app rove  ihese execu tive o rd e rs . U n le ss  d isap - 
tcu rred  in by a m a jo r ity  o f  the m em bers in  jo in t  
tom e  e ffec tiv e  at a date th e rea fte r to  be desig-

Section 24 •• Supervision.
E ach  p r in c ip a l depa rtm en t sh a ll be  under the su p e rv is ion  o i  the g o v e r­
n o r .

-Section 25  - Department Heads.
T h e  head o f  each p rin c ip a l depa rtm en t sh a ll b e  a  s in g le  execu tive  un less 
o th e rw ise  p ro v id ed  by lav/. H e  sh a ll b e  appo in ted  by the g o v e rn o r, sub jec t 
to c o n firm a t ion by a  m a jo r ity  o f  the m em be rs o f  the le g is la tu re  in jo in t  
se ss ion , and  sh a ll se rve  a t the p le a su re  o f  the g o ve rn o r, excep t as o th e r­
w ise p ro v id ed  in  th is a rt ic le  w ith respect to  the se c re ta ry  o f  state . T h e  
head s o f  a l l  p rin c ip a l depa rtm en ts sh a ll be c itizens o f  the U n ite d  States.
R ev is o r's  n o te  Senate J o in t R e so lu tion  N o . 2 , "changing the  nam e o f  the  sec re ta ry  o f  
sta te  t o  lieu tenan t g ove rn o r"  in 16 sections o f  the A la ska  C on s titu tion , app roved  by the 
v o te rs  A ugust 2 5 ,1 9 7 0 , inadve rten tly  om itted  express am endm ent o f  th is section .

Section 2 6  - Boards and Commissions.
W hen  a  b o a rd  o r  com m iss ion  is a t the head o f  a p r in c ip a l depa rtm en t o r  
a  re g u la to ry  o r  q u as i- ju d ic ia l agency, its m em bers s h a ll b e  app o in ted  by 
the g o v e rn o r , sub jec t to  c on firm a tion  by  a  m a jo r ity  o f  the m em bers o f  
the le g is la tu re  in  jo in t  sess ion , and m ay be  rem oved  as p ro v id ed  by law . 
T h ey  s h a ll be  c itizen s o f  the U n ite d  S ta tes . T h e  b o a rd  o r  com m iss ion  m ay  
a p p o in t a  p rin c ip a l execu tive o ff ic e r  when a u th o rized  b y  law , bu t the 
a p p o in tm en t sh a ll b e  sub jec t to  the a p p ro v a l o f  the g o v e rn o r.

Section 27 - Recess Appointments.
T h e  g o v e rn o r  m ay  m ake  appo in tm en ts to  f i l l  vacancies o c c u rr in g  du ring  
a recess o f  the le g is la tu re , in  o ffic e s  req u ir in g  c o n f irm a t io n  by the 
le g is la tu re . T h e  d u ra t io n  o f  such appo in tm en ts  s h i l l  b e  p re sc rib ed  by law .

16 17
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SPECIAL ARTICLES
Fob. 7, 1991

IN C ID E N C E  O F  A D V E R S E  E V E N T S  A N D  N E G L IG E N C E  IN  H O S P IT A L IZ E D  P A T IE N T S
Results of the Harvard Medical Practice Study I

T ro y c n  A. B ren n a n , M .P .H ., M .D ., J .D . ,  Lucian L . Leape, M .D ., N an  M . L a ird , P h .D .,
Liesi H e se rv , Sc .D ., A . R ussp.ll L oca lio , J .D . , M .S ., M .P .H ., A nn G . La w h i r r s , S c .D ., 

Joseph  P . N ew housk, P h .D ., P a u l C . W b ile r , L L .M ., an d  H o w a rd  H . H ia t t ,  M .D .
Abstract Background. As part of an interdisciplinary 
study ot modlcaUnJury and malpractice litigation, wo esti­
mated tl io Incidence of advorse ovonta, defined as Injuilea 
caused by medical management, and of the subgroup of 
such Injuries that resulted from negligent or substand­
ard care.

Methods. We reviewed 30,121 randomly selected rec­
ords from 51 randomly selected acute caro, nonpsychlat- 
rlc hospitals In Now York State In 1984. We then devel­
oped population estimates oi Injuries and computed ratas 
according to the aga and sex of tho patlor.ts as wed as the 
specialties of the physicians.Results. Adverse events occuriadTn'iî pafoenlof thu 
hospitalizations (95 percent confidence Interval, 3,2 to 
4,2), and 27.6 percent of the adverse e\ entc wore due to 
negligence (95 percent confldenca Interval, 22.5 to 32.8), 
Although 70.5 percent of the adverse events gave rise to 
disability lasting leas than six months, 2.6 percent caused

OV E R  the past decade there Las been a  steady 
increase in the num ber o f  'malpractice claims 

brought against health care  p rov iders 1,4 and in the 
m one ta ry  damages aw arded to  p la in tiffs .8-5 Th is 
increase has precip itated num erous Btatc programs 
designed to m oderate the num ber o f  c laim s and en­
courage p roviders to deve lop qua lity -of-care In ina- 
rives .®’4 Advocates o f  to rt re fo rm  argue that the c a s t­
ing system o f  m alp ractice litiga tion  is inefficient in 
compensating patients in ju red  bv medical practice 
and in  deterring the perform ance o f  poor-qua lity  care 
that is sometimes responsib le fo r  the in ju ries .8 O thers 
defend the ro le  o f  to rt litiga tion .9 These debates • vill 
p rob ab ly  continue even as claims rates begin to de­
crease.

C on trove rsy  ove r the virtues o f  commou-law  m al­
practice litigation occurs w ithou t much empirical in ­
fo rm ation  regarding the epidem io logy o f  poor-qua lity  
care and iatrogenic in ju ry . T h e  most w idely quoted 
estimates o f  the incidence o f  iatrogehic in ju ry  and

From tlw Dlvlilon of OcocrfJ Medicine, Drijhom and Women'. Hoipiui tod 
Harvard Mcdlod Senool (T,A.8., H.H.H.). tht Department o; Hcafch Policy 
ind Munntemert, Hamnl School of Public Health (LL.L. L.H.. A.R.L., 
A.O.L.. J.P.N., HJt.H.), th-. Department of Blcjtatliilc’,. Harvirt School 
of Public Heihh (N.M.L). end tho Depirtmcni of Hcal'/l Care Policy. Hit- 
yard Mollctd School (J.P.N.). ill tn Bcuon; and the Kennedy Sclool of Ooran- 
mmt. harvard Unlvcralty (J.P.N.), and Hamid Law School (P.CW.J, both 
In iTitrMdjo, Maw. Addicti rcprlnr. requciti lo Dr. Brennan it tho Dlvldofl 
oTCetera! Medicine. Britton ud ’.Ventn'i HonpltU. 75 FnoUt Si., Eoiton, 
MAORIS.

Prawnicd ha pat at the Aiuiuil Mocting of the A: toditlos of American Phyv 
cinei, WuhlatK*. D.C.. M»y o. IttO.

Of Brennan 11 1  Reoearcb rjrf "rtrehifij Scholar nf (he American CcJhp* of 
PbyikUm.

permanently disabling Injuries and 13.6 psroent led to 
death. Tito percentage of adverse events attributable to 
negligence Increased In the categories of more severe 
Injuries (Wald test*4« 21.04, P<O.OOQ1). Using weight­
ed totals, we estimated that among the 2,671,063 pa­
tients discharged from New York hospitals In 1934 thore 
were 98,609 adveroo events and 27,179 adverse events 
involving negligence. Ratos of adverse events rose with 
age (pcO.QOOt). Tha percentage ot adverse ovents due 
to negligenoo was markedly higher among tho elderly 
(Pco.oi). There were significant differences In rales of 
advorse events among categories of ollnlcal specialties 
(P<0.0001), but no differences In the percentage duo to 
negligence.

Conclusions. There !s a substantial amount of Injury to 
patients from medical management, and many Injuria are 
the rosult of subslandard care. (N Engl J Med 1991; 
324:370-6.)

substandard care were developed over 10  years ago .'-1 
O the r ruvitnvs by phyBirians to identify poor-qua lity  
care o r adverse events have been restricted tc non- 
ra rr iom  samples o f  much sm a lle r num bers o f  rec- 
o  "is .12,18

T o  address the need fo r  em pirica l in fo rm ation , we 
undertook the H a rv a rd  M ed ica l Practice S tudy . A  p ri­
m ary  goal was to deve lop m ore c u i tc r :  and  m ore re li­
ab le  estimates o f  the incidence o f  adverse events and 
negligence in hospita lized p a tie n t', W e  denned an ad­
verse event as an io ju ty  that war, caused by medical 
management (ra th e r than the underly ing  disease) and 
that p ro longed the hosp ita lita ticn , produced a d isab il­
ity  a t the time o f  discharge, o r  bo th . W e defined negli­
gence as care that fe ll b d ow  the standard expected o f 
physicians in  the ir com m unity . T o  estimate the inci­
dence o f  these critical events, we reviewed a  random, 
sample o f  more than 31 ,000 hosp ita l records using 
techniques we have previously described. 1+',s

M e t h o d s  
Sample Scujctlon and Record Rcvlow

W; have prsjented our mcthodi of record review and our lair- 
pllnj; itrarcgy in detail cUcwhere.16 We wed n twatngc lampling 
procea to crcalc a weighted laraplc of 31,429 record# cf hor- 
pi.oliicd padcnu from a papal-don of 2,671,633 nonp'.ychiai- 
rlc patlctiu discharged from nc.nfcdcral acut# cam ho?pitalt la 
New York in 1D84, Initially, (be recordt were (erccnef1 by trained 
nuriri and rr-edical-record* r.nalysu; !f t  record was icreenci 
a» povtive, two physician* independently reviewed it. The phy­
sician*, alrr.oit all of whom were board-certified interniiu or rur- 
3eom. were trained by ua to sasest the medical recondi for evidence 
of advene cventi and negligence (App-ndbt 1) and to grade

p-ĝ kr***- vvsvyi'.'p.VKOjŷ 'tue*̂ --̂
* * . \ * * ' * *
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thi'ir xinlidcncr that on ndventc event had occurred on a im Ic of 
0 io 6 {(lie causation more).

 ̂Became we were interetid In estimating theetatewldc Incidence 
of adverse events, the phvildan-rcvicwets recorded not only ad- 
vtree events that creurrcd and were discovered during the Index 
hospitalization, hut also there uused by medical management be­
fore tho Index honpimllratloa und fint discovered during It. In cal­
culating incidence nttes. we counted only events discovered during 
the sampled IOB4hnjplialieatiuns, By Including udversc cvenu that 
oam .rvJ earlier hut were first discovered during tho Indenhospitali­
sation, wc compensated for adverse events caused during the index 
ho.'initnlixaiion but discovered only after discharge, In order to 
avoid overstating incidence, wc excluded events that were cam 
during tho ID34 index hospitu fixation but were discovered during e 
uitaequcnt hospitalization in 1984.

If the reviewers' confidence in the occurrence of an adverse ever t 
was greater than I on n ilx-point scale, they assessed the disability .t 
caused, Next, they judged whether there was evidence of negligent 
am) indicated their level uf confiderteo in that judgment. Throur.h- 
out the ptveeit, they could consult New Yurk spcdalisw rmntilicd 
for the purpose, Diatrepanciua between the two physic: on-revicv/crs 
in ths idcntificntlon of iidvmo events were noted by a mcd'cal- 
rceordi-atmlysii supervisor overseeing ihc screening process and 
were resolved in an Independent review by a supervising physician 
(one of six physicians from Poston who directed the record rcvl .tv in 
one region ir. New York),

Ttsa llng R o llo b ll lt y  a n d  Va lid ity
To test the validity or tbc processor screening by mediMl-r.cords 

nmdysts, I percent of all records were reviewed again by a medical* 
reeords-x nnlysii supervisor using a blank screening form. Th i valid­
ity of the initial review wiu tcried by considering the supr rvijor's 
review a gold standard.

The reliability of judgments of adverse events (causation) and 
svhtandard enrr (negligence) wai tested by a team consisting of ti 
mcdlcal-recotds-anulysis supervisor, several phyiiciuo-rrviewcn, 
anti a phyrid.m-supcrvisor, which completed a second review of all 
records initially screened as positive at two hospitals. The results of 
thin review were compared with those of the original rrtfcw, with 
use of the kappa statistic.

Follow-up ol Mlturing Records and Adjustments

Several months after the initial review of ftootds, we uked all the 
hospitals to attempt to identify the current status of any rccordn that 
they hud not located earlier. We reviewed ail the records found In 
diia follow-up search, using our regular review process. This en­
abled us to estimate the rates of adverse events aad negligence in 
missing records. Wc also adjusted for possible differential selection 
gf missing records according to hospital and ease type , end wc used 
Imputation to fill in the missing Items or data, coadidoiu! on a 
reviewer’s response to other items,17

D e fin it io n  Oi Vctrlah loB
To establish that an adverse event or negligence hod occurred, we 

used as a criterion a-.. average confidence score or 4 or higher (on a 
six-point scale). For pntient-disabllity scores we used the ratings 
given by both reviewers and assigned half the weight for each case 
to each of the two reviewers. Data concerning age, tcx, and primary 
discharge diagnosis were obtained from the daln base ol* the New 
York Ststewidc Winning and Research Cooperative Bystem 
(SPARCS)."  Specialties were determined on the basis of diagnosis- 
related gi'uwps (DRQs] (Appendix II).

S ta t is t ic a l A n a ly s is
Wo report our results t i  the percentage of discharges with ad­

verse cventi, the percentage of advene events due to aegliger.ee, 
and population estimates of the numbers of advene events and 
advene events dus to negligence according to disability catcgery. 
Wc calculated all percentages and population projections using

the selection weigh is, adjusted as described above. Wc used the 
5ESUDAAN software package to calculate standard errors.18 The 
significaneoor differences In rates was tested with the Wald statistic.

?o.* five age groups wo computed the crude rate of adverse events 
und a rate directly standardized to control for the inherent risk 
that a particular diagnosis would give rise to an adverse event.
We standardized the rate using (bur risk categories obtained 
as follows. Three pbysician-superviiers Individually rated all 
470 DRGi on a scale of I to 6, reflecting iJidr bcllsf that the 
DRG was most (0) or least (1) likely, on clinical grounds, to be 
associated with an advcrsa ovont. Wa averaged the three ratings to 
define four risk categories of DRG (Appendix 11). We did not stand­
ardize the percentage of negligence aeeordln(; to ORG risk. Since 
the denominator of the percentage of negligen it was die number of 
advorse events, this acted as on implicit control for the complexity 
of care.

To compare fcilw of adverse cvcnta und Biigligenoi according to 
sex, wc used directly standardized rates controlling for five catego­
ries of patient age and four categories of risk that a particular 
iliugnosit would gw« rioo lo an udverso event. Only two age augu ­
ries (<63 and s>65 years) were used to sti' dardizc the percentage 
of negligence.

R e s u l t s

W e completed the in itia l review o f  30 ,193 o f  the 
31 ,429 records (96.1 percent) in the o rig inal random  
sample. Am ong these, the medical-records analysts 
found 7817 posstivc accord ing to the screening crite­
ria . Physicians reviewed 7743 o f  them at the second- 
level review . T h e  resu lts reported here ore thus bnjed 
on 30,121 records, inc lud ing 22 ,378 with negative 
screens and  7743 reviewed by physicians. Using the 
incidence categories described above, the physicians 
identified 1278 adverse events and 306 adverse events 
due to negligence (F ig . I ) .  T he  incidence rates p re ­
sented here a rc based on  the 1133 adverse events and 
280 negligent ones discovered during 1984 admissions 
(categories 1, 4 , and 5 ; T a b le  1).

W o estimated the statew ide incidence rate o f  ad- 
verss eventc to have been 3 .7  pereent (05 percent con­
fidence in te rva l, 3 .2  to 4 .2 ) and the rate o f  adverse 
events due to  negligence to  have been 1.0 perce liT ffifr . ■■ . 
percent confidence in te rva l, 0 .8  to 1.2 ). T he  percent­
age o f  adverse events due to  negligence was 27 .6  per* 
cent (9 5  percent confidence In terva l, 22 .5 to 32 .6 ).
U sm g the weighting procedure , we calculated that o f  
the 2 ,671 ,863 patients discharged from  acute care hos­
pitals In N ew  Y o rk  State in  1904, there were 98 ,609 
adverse event3 and 27 ,179  adverse events due to negli­
gence.

M ost adverse events (m ean [x S E ] ,  5 6 .8 ± 1 .6  per­
cent) resu lted in  m in o r im pairm ent with complete re­
covery in one m onth . A nother 1 3 .7 *  1.1 percent led to 
disabilities that lasted m ore than one but less than six 
months. H ow ever, 2 .6 * 0 .4  percent o f  the adverse 
events gave rise  to perm anent tota l d isability , and 
1 3 .6 * 1 ,7  percent c&uscd death . Extrapo lating to the 
state o f  New Y o rk  in  1904, wc estimated that 2330 
patients suffered permanent tota l d isability and that 
13,451 died at least in  p a rt os a r c s u lo f  adverse events 
(T ab le  2 ).

Ncgligunce was m ore frequent ic patients who had 
more severe adverse events. O f  tne adverse event* that
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led io  tem porary d isab ility  lasting less than one 
m onth , 22.2± 2,8 percent were caused by negligence, 
O n  the o ther hand, o f  those that caused permanent 
tota l d isab ility , 3 4 .4± 8 .1  percent were caused by neg­
ligence. In  addition , 5 1 ,3 ± 6 .9  percent o f  the deaths 
from  adverse events were caused by negligence. These 
differences in the percentage o f  negligence according 
to category were significant (W a ld  test * *  =  21 .04 , 
I’ -cO.OOOI).

W o also analyzed the distribution o f  adverse events 
among different patient populations, Rates o f  ad ­
verse cvcnls Increased strong ly with increasing age 
(P < 0 ,0 0 0 1 ). Persons 65 o r o ld e r had more than dou ­
ble the risk  o f  persons 16 to 4 4  years o f  age (T ab le  3 ),

Figure 1. Tho Rocord-Revtew Process. 
Nenbora of modlcal records ero show.

U n lik e  the rates o f  adverse events, the percentage o f  
adverse events due to negligence did not increase m on- 
Otonically with age, but the rate o f  negligence among 
those o ld e r than 6 4  was h igher than that o f  any o ther 
age group , a difference that remained a fte r s tanda rd iz ­
ing fo r D R G  risk category.

A fte r standard izing fo r age and D R G  risk category, 
we found no significant differences between sexes in 
rates o f  adverse events (m a le , 3 .8 ± 0 .4  percent; fe ­
m ale , 2 .7 a :0 .4  percent) o r in the percentage o f  adverse 
events due to negligence (m a le , 2 7 .4 ± 2 .8  percent; fe­
m ale , 2 5 .0 ± 2 .8  percent).

T ab le  4  shows the rates o r  adverse events and negli­
gence fo r  groups o f  c lin ica l specialties based on D R G  
groupings, as w ell a s  popu lation estimates fo r  each 
specialty . Rates o f  adverse events varied  significantly , 
ranging from  a  low  o f  0.6± 0 ,1 percent fo r  neonata l 
D R G s  to  a high o f  16.1 ± 3 .0  percent Tor vascu lar-aur- 
gc ry  D R G s , a m ore  than 25 -fo ld  difference, Rates u f 
negligence did not va ry  significantly,

W j  checked the accuracy o f  o u r resu lts in several 
ways. F irs t , we found 154 o f  the 326 m issing records 
(4 7 .2  percent) in fo llow -up  visits to the six hospita ls. 
T h e  rates o f  adverse events (2 .5  percent) and negli­
gence (0 .7  percent) among the m issing records were 
low e r than among the records o rig in a lly  reviewed. 
Second, a test by the m edical-rccords-analysis super­
v isors o f  the va lid ity  o f  the screening c rite ria  revealed 
a  sensitivity o f  89  percent. T h ird , the re liab ility  o f  the 
Judgments by the physicians was com parab le  to that 
in o u r p ilo t studies. 14 T he  agreement on the presence 
o f  a r. advene  event was 8 9  percent (kappa  =» 0 ,6 1 ). 
W ith  regard to negligence, the agreement was 93 per­
cent, but the kappa statistic was much low er (0 .2 4 ) 
(T ab ic  5 ).

D i s c u s s i o n

As part o f  a comprehensive em pirica l usscssment o f  
m edical in ju ry  and medical m alp ractice , 15 we estimat­
ed the rates o f  adverse events and the subgroup 
o f  those adverse events caused by negligent care 
in hospita lised patients in New Y o rk  State in 1934, 
O u r  resu lts shou ld  be understood in  the context o f 
both m cdical-m alp racticc litigation and qua lity  as­
sessment. T h e  concepts o f  adverse event and negli­
gence ore derived exp lic itly  from  the theory o f  to rt 
law , o f  which medical m alp ractice is a  pa rt. M a lp rac ­
tice litigation {5 intended in  part to p rom ote bciter- 
qua lity  care by fating econcmic sanctions on those 
who p rovide substandard cr.rc that leads to in juries. 
T hu s , m alp ractice litiga tion  should in theory be linked 
to q ua lity  assurance. W e left aside the aspects o f  com ­
pensation and corrective justice in tort litigation in 
this analysis .*9

Adverse events do  not, o f  course, necessarily signal 
poor-qua lity  care; n o r Joes their absence necessarily 
indicate g o od -q u illty  care . F o r example, a d rug  reac­
tion that occurs in a patient who has been app rop ri­
a te ly prescribed the d rug fo r the first time is an ad­
verse event, but one that is unavoidab le given today's

y
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Tsltln 1. Cetogorloo of Ineldonco of Adverse Event* and 
Nogltgonao.
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technology. I f ,  on the ocher hand, the d rag  reaction 
occurs in a  patient who is given the d rag  despite a 
known sensitiv ity to  it, the adverse event is p roperly  
judged  to be due to  negligence. Such care, which may 
reasonab ly  lend to successfu l tort litiga tion , shou ld  be 
a target o f  quality-ussurtm cc program s.

U s in g  o u r m ethods, we estimated that 3 .7  percent 
o f  the patient* hosp ita lized in 1984 suffered adverse 
events, whereas the ra te  o f  adverse events due to negli­
gence was 1.0 percent. These r e s u lt  m ay be compared 
with those o f  the o n ly  o th e r la rge-scale e ffort to esti­
mate the incidence o f  iatrogenic in ju ry  and substand­
ard care , the C a lifo rn ia  M ed ica l Association's M edi­
cal In su rance F eas ib ility  S tudy . 11 Investigators there 
found 87 0  po ten tia lly  compensab le events (a  category 
com parab le  to o u r adverse events) in a convenience 
sample o f  2 0 ,8 6 4  record s, fo r an o ve ra ll rote o f  4 .6  

*-«*«p4im > iJ r h i3 rate  was 26  percent h igher than ou r esti­
mate o r  3 .7 percent. T h e  C a lifo rn ia  study revealed a  
negligence rate o f  0.8 percent, 20 percent low er than 
the resu lt o f  ou r review .

Because o u r sam p le o f  hosp ita l records was ran ­
dom , wc cou ld  p rov ide  fo r  the first time popu lation 
estimates o f  adverse events and adverse events due to 
negligence. Am ong the 2 ,671 ,863  discharges from  
New Y o rk  hosp ita ls in 1984, wc estimate that there 
were 98 ,60 9  adverac events. A lthough 56 ,042 o f  them 
(56 .8  percent) led to m in im a l d isab ility  w ith complete 
recovery in  cne m onth and anothe r 13,521 (1 3 .7  per­
cent) to moderate d isab ility  w ith complete recovery in 
six m onths, 23 50  (2 .6  percent) produced permanent 
tota l d isab ility , and 13 ,4 iil (1 3 .6  percent) led to death. 
The burden o f  ia trogen ic lt\ju ry  was thus large.

Even m ore d istu rb ing  was the num ber o f  adverse 
events caused by neg ligence . W c  estim ated that 
27 ,179 in ju ric* . inc lud ing 6895 deaths and  377  cases o f 
permanent and  tota l d isab ility , resu lted from  negli­
gent care in New Y c ik  in 1984. U nd e r die tort system, 
a ll o f  these cou ld have led to successful litigation . W c

cou ld not measure a ll negligent acts, and m ade no 
attempt to , bu t measured on ly  those that led to in ju ry , 
M edica l records a re p robab ly  a poor source o f  in fo r­
mation on negligence t.’ at does not cause In ju ry . T hu s , 
ou r figures reflect not the amount o f  negligence, but 
on ly  its consequences.

T h e  analyses o f  rates o f  adverse events and the per- 
centage o f  adverse events due to negligence according 
to characteristics o f  the patient are o f special interest. 
Identify ing risk  factors fo r adverse events, whether 
negligent o r  not, constitutes a crucial first step toward 
their p revention , an  im portan t goal o f  qua lity  a j ju r -  
ancc. In  this study , wc focused on patient age and sex 
and on c lin ica l-specia lty g roups.

T o  increase the precision o f  our analyses o f  risk  
factors, we standard ized  the data according to ou r 
estimates o f  the risk  o f  a pa rticu la r DRG 's giving rise 
to an adverse event. T h is  risk  categorization was 
found to corre la te  w e ll w ith the observed rates o f  ad ­
verse events, bu t not w ith rates o f negligence (Appen­
dix I I ) .  T he  absence o f  an effect o f  D R G  risk category 
On negligence was expected, fo r  ou r physicians’ ju d g ­
ments regard ing the standard o f  care reflected tne in ­
herent riskiness o f  a procedure o r  disease state.

W c  found that both crude and standardized rates o f  
adverse events increased w ith age. This suggests that 
e lderly  peop le are at higher risk o f  an adverse event, 
and it may re flec t in p a rt the fhet that o lder people are 
like ly to have m ore complicated illnesses and often 
require m ore complicated intervention. I t  m ay a lso  be 
ascribablc In p a rt to their g reater fragility, Such d iffer­
ences h igh ligh t the im portance o f  controlling fo r  age 
when com paring  popu lation groups. People over the 
age o f  61  were a t h igher risk  o f  an adverse event asso­
ciated with negligence, a  find ing not readily explained 
by differences in  the severity o f  illness. Presumably , 
this means tha t ta re  fo r  the e lderly less frequently 
meets the standard  expected o f  reasonable medical

Tabla 2. Population Distribution ot Advorse Events According to 
Category ot Disability *
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practitioners. Sex did not appear to represent a risk 
(ac to r lo r  adverse events o r  negligence.

T h e re  is great voria tion  among specialties with re­
gard to  the riskiness o f  the procedures employed and 
the severity o f  illness in the patients fo r  whom  care is 
p rovided . T h e  finding that patients in certain special­
ty g roups , as defined by D R G s , were a t h igher risk o f 
adverse events was there fore not surprising, The  per* 
cemage o f  adverse events due to negligence did not, 
however, vary  according to specialty. T h e  momentary 
lapse on  the part o f  an internist who forgets to ask 
about sensitivity to an antib iotic until the end o f  an 
interview  (b u t before w riting  a  prescrip tion) m ay have 
fa r d ifferent consequences than the nourosurgeon’ a 
m om entary  lapse du ring  an operation on the brain or 
sp ina l cord . One goal o f  o u r study was to examine 
such issues, fo r the na tu re  o f medical in ju ry  and o f 
medical in ju ry  due to negligence w ill help guide Inves­
tigators who seek to reduce the occurrence o f  such 
in ju ries.

T h e  observations concern ing rates o f  adverse events 
and negligence among specialties have implications 
re levan t to today's system o f  malpractice insurance. 
P ractitioners o f  certain specialties are sued m ore fre ­
quently  and thus pay much higher prem iums than 
o thers .5 W e  found that these specialties (neurosur­
gery, card iac and thoracic surgery, and vascu lar su r­
gery) had higher rates o f  adverse events, but not 
h igher rates o f  negligence. O u r data suggest that v a ri­
ations am ong specialties In  rates o f  litigation do not 
r e f le a  differing levels o f  competence, but ratiter differ­
ences In  the kinds o f  patients and diseases fo r which 
the specialist cares.

T he re  were a num ber o f  potential sources o f  e rro r 
in o u r  estimates. O ne was missing records, but we 
were reassured by the (act that the rates o f  adverse 
events and negligence in  the fo llow -up study were 
lower ove ra ll than iu the in itia l su rvey . Another 
possib le source o f  e rro r was ou r use o f  hospita l rec­
ords fo r  in fo rm ation on  adverse events and negli­
gence. W e had, however, previously demonstrated 
the in tegrity o f  hosp ita l records in this capacity . 15

Tablo 3. Rcies ol Adverse Events and Neolloortce 
According to Ago.
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O f  course, ou r findings cast litt le  light on practice 
in physicians’  offices.

E r ro r  m ay a lso  have been introduced by o u r re­
view methods. W e  rca lite  that judgm ents regard* 
ing the causes o f  adverse events and negligent care 
a re  difficu lt and sometimes inaccurate. In  p revious 
studies we addressed the re liab ility  and va lid ity  o f  
ou r process.14,15 W e repeated some o f  these tests 
in o u r record review in  New Y o rk . W c found that 
the screening process had  a h igher leve l o f  va lid ity  
than ou r previous estimates had suggested, with a  sen­
sitivity o f  39 percent as compared w ith 85 percent in 
ou r p ilot study. T h e  re liab ility  o f  physicians* ju d g ­
ments about the presence o f  adverse events was good 
(kappa  =  0 .6 1 ) .

H ow ever, the m ore  d iff ic u lt judgm en ts reg a rd ­
ing  negligence hod a low e r degree o f  re lia b ili ty  
(kappa  -  0 .2 4 ) , a lthough the o ve ra ll ItgrSCtrtcrtHss 
Judgments o f  negligence was excellent (03  percent). 
T h e  low kappa statistic indicates that in  die records 
with evidence o f  negligence, physicians disagreed fre ­
quently  about the extent o f  substandard care. I f  we 
use the presence o f  any evidence o f  negligence (ra th e r 
than a combined confidence o f  m ore  than 5 0 -5 0 )  as w 
threshold to test re liab ility , the statistic increases con ­
siderab ly (kappa =  0 .4 9 ) . M oreover, using the eonfi- 
dence-in-negligence score as an o rd ina l measure p ro ­
duces an intraclass corre la tion  coefficient o f  0 .41 fo r 
negligence. I t  is a lso  im portan t to  note that because o f  
budgetary and time constra ints, this test o f  re liab ility  
invo lved on ly  two teams o f physicians. O u r p ilo t test, 
which showed a  higher degree o f  re liab ility  on  j  la ­
ments o f  negligence, invo lved num erous sets o f  physi­
cians and perhaps better reflected the variation from  
physician to physician , 14

Nonetheless, a ll o f  this underlines the fact that phy ­
sicians find it d ifficu lt to judge  whether a standard o f  
care has been met —  hard ly  a su rp rising  fact In view
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Tablo 6. Rooulh or Duplicate Rovfow Process.
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o f ihc com p lex ity  o l’ c lin ica l decision making. T he  re l­
atively low  leve l o f  re liab ility  tends to bias estimates 
toward the nu ll. T h e  differences that emerged in the 
group com parisons arc therefore that much m ore  like­
ly  to be true. In  add ition , as T ab le  5  demonstrates, the 
rates from  both review processes were quite sim ilar, 
suggesting that c u r ove ra ll estimates are accurate, 
oven given some un re liab ility  o f  judgm ents.

Physic ians ’ estimates o f  d isab ility  were another pc- 
tentiid sou rce o f  e rro r. T h e  physicians based their de­
cisions on  evidence In the medical records, which 
sometimes described hospita lizations subsequent to 
the indc* adm ission. W ithou t complete fo llow -up in­
fo rm ation  on  die patient, however, abso lu te ly  accu­
rate estimates o f  d isab ility  were not, o f  course, pos­
sible-

T h e  judgm ents o f  physicians that an adverse event 
led to death also require a note o f  caution. M any  pa­
tients who died a fte r an adverse event had very  serious 
underly ing disease, and several su re ly had shortened 
life expectancies independent o f  their iatrogenic in­
ju ry , Physicians could not, and were not asked to, 
estimate the num ber o f  days o f  life  lo st as a  resu lt o f  
the adverse event. T h is  is a critica l issue, pa rticu la rly  
in the case o r  a te rm ina lly  il! person. F o r instance, a 
pneum othorax in ju ry  sustained during the insertion o f  
a centra l venous co thcter m ay have been the immedi-

catc that there a re certain risk factors, many definable, 
fo r the occurrence o f  adverse events and negligence.
A ppend ix  I :  E xam ples o r  A d v erse  ‘E-ram  an© 

N e g lig e n c e

Care 1: During angiography to evaluate coronary irtory disease, 
a patient had an embolic cerebrovascular accident, The an.fiogra- 
piiy was indicated and was performed ir> standard fojhion, tnd the 
patient wm no: at high risk for a. stroke. Although there was no 
subtundard care, (he stroke war probably the result of medical 
management. The event was considered adverse but not e'ue to 
negligeoce.

Case 2: A patient with peripheral viieutir disease required angi­
ography. After the procedure, which was performed In standard 
fashion, the patient's renal funcdcn deteriorated as a result of expo­
sure to angiographic dye. The hospital course was stormy because 
of klditeyiailure, but the patient's renal function slowly relumed to 
normal. The advene event caused the prolonged hospital stay, bul 
there was no negligence. The event was considered adverse but not 
due to negligence.

Case 3; During a therapcudc abortion niter IS weeb or pregnan­
cy, the physicians unknowingly perforated the patient'r uterine wall 
with x suction device and laccra .ed thc colon. The patient reported 
severe pain, but waj.dhehaigee! without evaluation. She returned 
one hour later to a hospital emergency room with even greater pain 
and evidence of internal bleeding. She required a two-stage surgical 
repair over the ensuing foe- months. Tho event was considered 
adverse and due to negligence.

Case 4t A middle-aged man had rcctfll bleeding. The patient's 
physician completed only n limited sigmoidoscopy, which was nega­
tive. The patient had continued rectal bleeding but was reassured 
by ihe physician. Twenty-two months Inter, sifter a 14-kg (30 lb) 
weight loss, he was admitted to a hospitui for evaluation. He was 
found to hnve oolon cancer with roetasiatca to the liver. The physi­
cians who reviewed his medical record judged thst proper diagnos­
tic management might have discovered the cancer when it was still 
curable. They attributed the advanced disease to substandard 
medical oare. The event was ecmsldered advene ar.d due to negli­
gence.

Appen d ix  I I :  Classifying  P atien  ts According  
t o  Specialty  G r o u p  and R isk  of Adverse 

Events

In order to dassiiy hospitalisations according to clinical apedn.'-
cte cause o f  death in a  comatose patient w ith mete*—-w y , wo the priaapot discharge diagnosii. Beginning with tho
static lung  cancer who was undergoing mechanical 
ventilation because o f  resp ira to ry  fa ilure. A lthough 
this patient m ight have lived on ly  a ihw more hours o r 
days had the adverse event not occurred , the death 
was judged to have resulted from  t in  medical in ju ry, 
In  add ition , some p a t ie n t  may have requested and 
received lim ited  care , even though the fact was 
not documented in the medical record . A lthough wc 
trained phyaician-reviewers to be a le rt to this issue, it 
may s till have led to some e rro r in ou r estimates. None 
o f tins is to say that deaths o f  sick, e lderly  patients due 
to adverse events are excusable, on ly  that the number 
o f deaths wc rep o rt here is not d irectly comparable in 
econom ic terms to the num ber o f  deaths from  auto­
m obile accidents, fo r example, in which the victims 
arc gene ra l1) ’ younger and health ier.

In  sum m ary , wc reviewed r, random  sample o f 
90,121 medical reeotxb from  New Y o rk  State in l$d4, 
anttiyting them fo r the presence o f adverse events ar.d 
substandard care- W e believe that ou r f.ndin^s indi-

Fetttr Classification of 24 jpcdritlco baaed on diagnosis-related 
groups (Fetter RJB: Preliminary research document: assignment of 
diagnosis related groups using ICD-9-CM codes to clinical jubspe- 
cialtics, School of Organisation anti Management, Yaio University, 
1980), we made four alteration to reduce the number of specialty 
groups to 10. First, the following specialties were combined with

TaWe 8. Population Estimates ot Ratos oi 
Adverse Events and Negligence Acoording 

to DRG Category.

WtC AtwiUS Ewo.t i
Ca i i c m , Agmn I,r»*n b o  «  Ndluonut

xtin t :!& l f tm u

J 1.12=0.11 24.4=4,4
2 1.34=0.21 30.0=3.4
3 4.24x0.34 27.0=2,9
* 7.11=0.91 23.0=».0

P vilue* <0.0001 a 47
•Ir tw Wild mace.
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general medicine: cardiology, nephrology, dermatology, neurol­
ogy. endocrinology, pulmonology, gastroenterology, rheumatology, 
and hcr.mtntogy. Second, the following specialties were combined 
In a residual group: dentistry, gynecology, ophthalmology, and 
utotaryngology, Third, medical back problcmu (DRG 243) was 
moved from the orthopedics specialty ro the general-mcdietnc spe­
cialty. Fourth, psychiatric discharges were not Included In this 
study.

The principal discharge diagnosis was used to measure the risk of 
advene events associated with severity of disease, To obtain DRG 
risk groups, three senior nhyalduns were asked to rate on a scale of 
I (low) to 6 (high) the likelihood that a patient in each o f the 470 
DRGs would have an adverse event. All DRGs received at least one 
ruling of rise likelihood of adverse events, By selecting natural 
breakpoints In the distribution, wc grouped the scores into (bur risk
categoric!.

Tile risk groups formed by die physicians’ judgment* were vali­
dated first by comparing the rates or advene events among these 
groups With use of the data (tarn the Harvard Medical Practice 
Study pilot project. They were validated again with the 30,121 ob­
servations of this study. Both set* o f data exhibited monotonic 
increases in the rotcj o f adverse events wifi DRG level. The rate of 
advene event* according to DRG level Li this study is shown In 
Table 6,
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T H E  N A T U R E  O F  A D V E R S E  E V E N T S  I N  H O S P I T A L I Z E D  P A T I E N T S

R e s u l t s  o f  t h e  H a r v j j d  M e d l r a l  P r a c t i c e  S t u d y  I I

L u c ia n  L .  L k a p b , M .D . ,  T r o y b n  A ,  B r e n n a n , M . D . ,  J . D . ,  N a n  L a i r d , P h . D . ,
A n n  G .  L a w t k e r s ,  S a . D . ,  A .  R u s s e l l  L o o a l io , J . D . ,  M . P . H . ,  B e n j a m in  A .  B a r n e s ,  M . D . ,

L i e s i  H f.d e r t , S c . D . ,  J o s e p h  P .  N e <v h o u 3 e ,  P h . D . ,  P a u l  0 ,  W e i l e r ,  L L . M . ,  a n a  H o w a r d  H i a t t , M . D .

Abstract Background. In a  sample o l 30 .135 randomly 
soloctod hospital records, wo IdenUflod 1733 patlente (3 .7 
porcont) with disabling Injuries caused by modloal treat- 
mont. W o report here an analysis o f those adverso events 
end tholr relation to error, negligence, and disability.

Mothods. Two phyeiclan-revlewers Independently 
Identified the adverb : 'vents and evaluated them with re­
spect to negllgenoo, errors In management, and extont of 
disability. One of the authors classified each event accord­
ing to type o l Injury. W e tested tho significance o f differ­
ences in rates o l negligence and disability among catego­
ries with at least 30  odverso events.

Results, Orug compllcailons wore tho most common 
typo o f adverce evont (1 9  percent), followed by wound 
infections (14  percent) and technical complications (13 
percent). Nearly hoif tho advoroe events (48  percent) ware 
associated with an operation. Adverse ovents during sur­

gery were loss L'kely to be caused by negligence (1 7  por­
cont) than nonsurylcal ones (3? percent). Tho proportion 
o f adverse events due to nujligonce was highest for 
diagnostic mishaps (75 percent), nonlnvaslve therapeutlo 
mishaps ("errors o f omission") (77  percent), and ovonu  
occurring In tho omorgency room (70 percent'. Errors In 
management wore identlliod for 68 percent of the adverao 
ovents, among which nearly half were attributed to negli­
gence,

Conclusions. Although the prevention o f many ad­
verse evonts must await Improvements In medical knowl­
edge, the high proportion that are due to management 
orrors suggests that many others are potentially prevent­
able now. Reducing the Incldonce o f these events will re­
quire Identifying their causes and developing methods to 
prevent error o r reduce Its effects. (N Engl J  Med 1991 ; 
324 :377-84 .)

T N  r e c e n t  y e a r s ,  c o n c e r n  a b o u t  th e  in c r e a s i n g  c o s t  o f  
J l  i r .o ip r a c t i c e - in s u r a i . ' c e  p r e m iu m s  h a s  l e d  t o  n u ­
merous t o r t  r e f o rm s .  A t  th e  s a m e  t im e ,  a n d  l a r g e ly  
in d e p e n d e n c y  o f  t o r t  r e f o r m ,  i n t e r e s t  i n  i n i t i a t i v e s  a f ­
fe c t in g  t h e  q u a l i t y  o f  c a r e  .Has g r o w n .  C u r i o u s ly ,  h o w ­
e v e r ,  t h e  p r o b le m  o f  m e d i c a l  i n j u r y  h a s  r e c e iv e d  c o m ­
p a r a t i v e ly  l i t t l e  a t t e n t i o n  f r o m  e i t h e r  p e r s p e c t i v e .  B u t  
a n  im p o r t a n t  o b je c t i v e  f o r  t h o s e  c o n c e r n e d  w i t h  b o t h  
m e d ic a l m a lp r a c t i c e  a n d  -q u a li t y  o f  c a r e  is  t h e  p r e v e n ­
t io n  o f  i n t r o g c n ic  I n ju r y .  A  f i r s t  s t e p  i n  p r e v e n t i o n  is  t o  
d e v e lo p  a  b e t t e r  u n d e r a t a r d i n g  o f  th e  ty p e B  o f  s u c h  
in ju r i e s  a n d  t h e i r  c a u s e s ,

I n  o u r  i n v e s t i g a t i o n  o f  a c c i d e n t a l  i n j u r y  i n  p a t i e n t s  
h o s p i t a l i z e d  in  1 9 8 4  in  t h e  s t a t e  o f  N e w  Y o r k ,  w e  
fo u n d  t h a t  3 . 7  p e r c e n t  o f  p a t i e n t s  h a d  iq ju r i c a  a n d  
th a t  n e g l ig e n t  c a r e  w a s  r e s p o n s i b le  f o r  2 8  p e r c e n t  o f  
t h e m .1 I n  t h is  r e p o r t  w e  a n a ly z e  th o s e  i n ju r i e s ,  i n c lu d ­
in g  t h e  t y p e s  o f  a d v e r s e  e v e n t s ,  t h e  t y p e s  m o a t  l i k e l y  t o  
r e s u l t  i n  s e r i o u s  d i s a b i l i t y ,  d i e  t y p e s  m o s t  l i k e ly  t o  
b e  c a u s e d  b y  n e g l ig e n c e ,  t h e  e f f e c t s  o f  v a r i o u s  r i s k  
f a c t o r s ,  a n d  t h e  m a n a g e m e n t  e r r o r s  t h a t  w e r e  r e s p o n ­
s ib le .  F i n a l l y ,  w c  d e v e lo p  a  c o n c e p t u a l  f r a m e w o r k  e n ­
c o m p a s s in g  n o t i o n s  o f  n e g l ig e n c e ,  e r r o r ,  a n d  n r e v e n t -  
a b i l i t y  i n  a n  e f f o r t  t o  u n d e r s t a n d  i a t r o g e n i c  i n ju r y  
b e t t e r .

M e t h o d s

The study design, sampling plan, and record-rcview process W e  
been described elsewhere.1 In brief, wa evaluated 30,195 randomly 
idetced records In 51 hospitals In the elate of New York, using a

Prctn tho Deponroeau o f Hetslth Policy »n4 M inspm cm  ( L .L .L , a .O .L ,  
A A L .  D.A.B ., L.H ., J.P.N., H.H .)snd BIcnuilMlci (N .L ), Harvard School 
of Futile Hcslth; tto Department ol Medicine, Brljham and Women's Horpltsi 
(T A B .,  H.H.); icd  Harvard W eJcil Seheol (T .A .B ., ,1.P.N,>. all In B o itw  ini HorvnrtS U w  School, C tm trkljo. M iM . (P.C.W .). Ai'Crwt reprtnl rcqeati 

6  Dr. Lcipo i t  the Harvard Sctco! o f  Public Health, IS.7  Huatlnswn Av«., 

Boston, M A 0 J I1 1
Svypomxl by grand trotn tho N :»  Vert Department of He tlth snd the Robert 

Weed toiuaon faunae on.

two-stige process. All recertu were screened by trained nurses or 
mcdlwl-reoords administrators using 18 screening criteria. Records 
that met any of our criteria wera then reviewed independent!)' by 
two physicians who Identified adverse events and instances o f negli­
gence. VVe defined an advene event as an unintended Injur)’ that 
was caused by medical management and that resulted in measur­
able disability. Negligerica was defined as failure to meet the stand­
ard or rare reasonably expected o f an average physician qualified to 
take care o f the patient in question.

We asked the reviewers to describo aaoh advene event and Its 
relation to medical care and to estimate the degree of disability that 
esulted. Disability was rated on a (ix-point scale1 on which "seri­
ous* disability was defined os that persisting for more than six 
months (a score above 2 on tho 6-point icJe), When die two physi­
cians disagreed, we randomly selected one of their r,vo reviews In 
order to assign a single disability score to each patient. {The review­
ers diii-greed in 4 percent o f Ihe cases about wheth tf the disability 
score was gTcr.ter'Uiao 2.) The reviewers also identified the site 
inside Or outside the hospital where the treatment that bad caused 
the adverse event had taken place. In addition, We reviewers were 
asked to Indicate whether etch adverse ever,', could have been 
caused by a reasonably avoidable error, defined tu a mistake in 
performance or thought. I f  is, they classified the error, snd if more 
than one class o f error was fbund, they ranked the errors ia order o f 
seriousness. They then indicated the specific type of error within the 
class. Finally, the reviewers determined whether there had been 
negligence after they considered and reecrdcd whether there had 
been deviation (bom accepted norms of treatment, the potential (not 
actual) consequences of the negligence, the frequency of risk, tho 
dtgrcc o f emergency, the complexity o f the euse, the prcseno: of 
iny coexisting conditions, and the ottent to which there wasa con­
sensus about the correct therapy or diagnosis for a given situation, 
i f  they found negligence, they rated its severity on a ihree-pcint 
scale on which I indicated a slight degree of negligence, 2 a mrxicr- 
*te degree, and 3 a grave degree.

Each adverse event was subsequently classified wills regard to 
type or injury by one of the authors after reading the descriptioos o f 
each ease prepared by both phyaleion-rcvlewcra. An adverse evrot 
was considered an operative xmpllention if it occurred within 
the fitit two weeks after surgery or If It wot thought to have 
be en caused by the operation regardless of when it occurred. Oper­
ative complications were subcluslfied as technical (e.g., injury oc- 
cumng during on operation, bleeding, nr diiTiculty with wound 
healing), nontechnical (e.g., pulmonary embolism, 'jiyocar<h'a’ tn- 
farellot., and paeumonirO, related tv wound Infktions, Caused
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by surgical failure (to cure, relieve, or prevent •yinptorns, juch n> 
pregnuncy after tubal ligntion), or late (bad m n lu  and delayed 
complication*).

Nenopcratlvc cmcjjorirj of injuria* Included thoso that were re­
lated to n procedure (wblah were furtber classified In the seme 
manner uj the operative complication*), diagnostic mishaps (in- iurirn thfli rrtu lt^ r»«M «.< ui Uvtuyvd dlugiKII!}, t-icro*
peutlc mishap* (Injuries resulting from complication* of noninvo- 
iivc therapy), end those related to drugs. Tho last were treated 
separately because of the number and importance of drug reac­
tion!, We alio eitablijhed separate categories tor fractures, injuries 
related to anesthesia, postpartum Injuries, and neonatal Injuries, 
hccauio o f the unique nature of the advene events in th o . groups. 
Become we were concerned about all types of ndvc.se event* in 
hospitalized patients, nol only those caused by physicians, wo also 
established separate categories to include tolls and system (iron , 
two categories o f adverse events that may be mor# likely to be 
caused by nursing or lupport personnel,

We ovmamplcd puticnli in several high-rish, low-votume ape- 
daltirs, such ns neurosurgery and vascular surgery, to ensure that 
them were adequate numbers In etch Category of injury. To project 
tho numberi in thesample to those of the entire population, we used 
weights for all our analyses. Thus, (he percentage* given do rot 
correspond directly to the number* in the sample. The final deter­
mination o f the occurrence of an adverse event ur case o f negligence 
wsi based on a nJeuiatlnn o f the avimge of the two reviewer*' 
score*.

The significance o f the differences In the rates o f negligence and 
disability between categoric* o f adverse event* and locations was 
tested tor the categories in which there were at least SO advene 
evenu, Standard errcra were commuted tor the difference between 
the rate o f negligence or disability In the category studied and that 
In nil other categories combined, with use of the SESllDAAN pack­
age or the Research Triangle Institute1 to odjuit tor the complex 
sample design and the Bonferroni procedure for simultaneous infer­
ences.*

R esults

Atfvorso Evonts
As reported  elsewhere, we identified 1133 adverse 

events it) o u r sam ple o f  records fo r 30 ,195 patients 
hosp ita lized  in New Y o rk  in 1984.’  T ab le  1 lists the 
d istribu tion  o f  the kinds o f  adverse events nnd negli­
gence-related adverse events wc discovered. N early  
h c lf  the adverse events (4 8  jttrccnt) resulted from  op

Table 1. Typoo of Advorso Events end Proportion of Events 
Involving Nogllgonco.

tv ps t /  eviwi
NO Of 
Ev i .mt* 

IH S/i MTU wiumtu fwposrwti or 8vjt<n- 
in n n >  o u ita  o . with m ia iu
IAVKH iiom .

wrwni

• tu M lm

Operative

Wound tofcciloi 160 13,6 12,3t 17.9
Tschnlal complication 
Ltto complimxlor.

IJ7 12,9 17.0 12.9T
1)7 10.6 13.6) 35,7

Nimicchnlcpl complication 87 7.0 20.1 43.8
Surclcol filKm 38 3.6 36.4 !7j J
All 379 47.7 17.0 24.0

Nsrwpcratlre

nrvj.rcticd ITS 19.4 I7 .7 t 14.1)
Olo£oo,i|c mlitup 79 8.1 75.2T 47.0t

'nttropestk oilsbap 62 7.3 76,8t 35.4
Procedurc-octmcd 88 7.0 15.1 38.8
Foil 20 3.7 _ «_
Fracture} 18 1,2 — _
Poiipurtm l 18 t . l — —
Anesthesia-related 13 l . l a
Neonatal 29 0,9 — —
Syjiem out other 29 ),3 33.9 34.0

All 33* 32.3 37.2 25.3

Tata: 113} too.o 27.6 M.7
'OmIici tffiwtc cjitjjriu rtf vhlch Uscta wen too fiw cS*uvulon» It Ocwntin « punni*i«,
t*<OZOl h i Iho <1 Iff trots to|w(CS tfiu nio ead «0 cthcn U (ha ante column. 

t? <0 .0 !  fa r  lh« d lffc itco a tx tw x n  im ,  n u  io4  i l l  o t t a ,  tn i)u s m a  cetunvi.
{ b d i i t o  M o Jp c re lv o  fb fli iM i o a l j .
Ibduici oocrdMta ddlwriti eflly.

enteen percent o f  the adverse events related to  o p e r­
ations were due to  negligence, rang ing  from  13 percent 
o f  the wound infections to 36  percent o f  the su rg ica l 
fa ilu res (e .g ., persistent back pain that responded to a 
second operation to  remove a  disk that had been trea t­
ed inadequately in  a previous lam inoctom y). O f  the 
adverse events due to  d rug  treatm ent, 18 percent re ­
su lted from  negligence, B y  contrast, negligent care 
was identified aa causing 75 percent o f  the adverse

cru tions. W ound infections were the m ostTSnT trto r^^even ts due to p rob lem s in diagnosis (such as fa ilu re  to
s u r g i c a l  a d v e r s e  e v e n t ,  a c c o u n t in g  f o r  2 9  p e r c e n t  o f  J !   .................... ! -------------------------'  ~ ‘  " M -----------------  "
surg ica l complications and nearly one seventh o f  a l l 
adverse events identified in  the study.

D rug  complications were the most common single 
type o f  adverse event (1 9  percent). T ab le  2 lists the 
classes o f  drugs responsib le fo r adverse evcn»3 in the 
o rd e r o r  th e ir frequency, and  T ab le  3 shows the v a r­
ious types o f  adverse events caused by drugs. These 
events covered a  broad spectrum , from  those that were 
unpred ictab le and unpreventablc, such as a llerg ic re ­
actions to drugs to which the patient had had no 
known p revious exposure, to those that m ight have 
been unavoidab le ; such as m arrow  depression from  
an titum or drugs, to those that resulted from  errors in 
adm in istra tion o r  m onitoring , such as bleeding associ­
ated w ith the use o f  anticoagulant agents.
N0g ll9or.ee

O ve ra ll, 2 8  percent o f  the adverse events were 
ju dg ed  to  have resulted from  negligcntcarc, but there 
was w ide va ria tion  among categories (T ab ic  I ) .  Sev-

diagnose an ectopic pregnancy) and 77 percent o f  
chose due to a  therapeutic m ishap (resu lting from  
non -d rug -re la ted , noninvasive treatm ent).
Disability

The  large m a jo rity  o f  the adverse events d id  not 
resu lt in serious d isab ility . M o re  than h a lf  the patients 
hod m in im al im pairm ent, recovering com plete ly in a 
month o r  less. Seventy percent recovered com plete ly 
in less than six m onths . 1 Rates o f  serious d isab ility  
were significantly low e r than average fo r  technical 
complications o f  surgery (12  percent) and d rug -re la t­
ed adverse events (1 4  percent), and significantly h igh­
er than average fo r  diagnostic m ishaps (4 7  percent) 
(T ab le  I ) ,
Effect# of Aflo

W e noted previously that patients ove r the age o f  64 
had adverse events and negligence-related advene  
events a t rates m ore than doub le the rate o f  patients 
under 45 , and a lthough on ly  27 percent o f  the hospi-

|U B )S 8 B M a
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Table 2. Drug-Rotoifld Adv̂ tft EyontSi A> 
coidlng to cmw of Drug Involved.

Diuo Cm u
No. or 
Bv b iTI

Wttluittro
WKIOTMU

Anilbloilo 79 lu.2

An(imnh>f 31 15.5

Aitllcoajulmii 20 n .2

CcitSnvuculo? 13 8.3

Antlielnire 13 8,1

Dlftboloi 8 3.5

AMIhypcflOralvo 10 3.0

Atlfllsulc & 3.3

Amluitimmic 3 2.8
Sedollvo or hypnotic 4 2.3

Anlldoprawri 1 0.8

Anilpiiychrtlc I 0.T

Peptic olcoi 1 0.J

O tlW 33 19.3

Tbml 178 100.0

talizcd popu la tion  in N ew  Y o rk  in 1984 was over 64 , 
those patients accounted fo r  43 percent o f  a l l the ad ­
verse events . 1

Tab le  4 shows the frequency o f each type o f  adverse 
event p e r 1000 discharges from  the hosp ita l in  each o f  
T o u r age categories, based on the weighted num ber o f  
patients in  each age g roup  in the sample , D ru jj- tt ia ted  
complication a WCIC die m oat common type o l adverse 
event fo r  patients in a ll ago groups, except those 16 to 
44 yearn o ld , among whom  d rug  complications ranked 
second to wound infections. E ld e rly  patients were next 
most like ly  to have adverse events from  noninvasive 
therapeutic m ishaps and la te  su rg ica l complications. 
W ound infections were the m ost frequent type o f  ad­
verse event in  young adu lts . C h ild ren  had the lowest 
rates in every category.

Surgical fa ilu res constitu ted a much h igher fraction 
o f  the tota l num ber o f  adverse events in  young adults 
" ffiSH ltr Tlnr  o ther age g roups, T h e  operations most 
commonly associated w ith such fa ilu res were tubal 
ligation, procedures fo r back prob lem s, tendoa repair, 
meniscus repair, excision o f  p ilon ida l cysts, nasal rc- 
ooiW lruuiioii, cervical cerc lage, and rep a ir o f  tib ia l 
fractures —  operations that a re  seldom  perfo rm ed in 
elderly patients o r  ch ild ren .

Most o :h w  t y p e s  o f  adverse events were m ore com­
mon among e lderly  patients. In  the e ld e rly , fou r 
classes o f  events occurred two o r  m ore drncs as often 
as was observed in younger patiente: nontechnical 
postoperative com plications, noninvasive treatment 
mishaps, fractu res, and fa lls . T h e  increased rates .nay 
reflect m ore frequeni use o f  in terventions, as well as 
increased risk o f  an  adverse event w ith a given condi­
tion o r treatment. Fo r exam p le , the e ld e rly  may have 
more noninvasive treatments per hosp ita lization than 
younger people.
Site ot Advorse Events

The largest num ber o f  a d ve n e  events (41 percent) 
resulted from  treatment p rovided in the operating 
room (T ab le  5 ) . T he  next most frequent ($7 per­

cent) were t .W n  llv .c  occurred in the patient’ s hospi­
ta l room . T h e  cnv,rgency room , Intensive care units, 
and  labo r and  d f live ry  room s woro each the site o f  
approx im ate ly  3 percent o f  the adverse events. The  
num ber o f  e ve rts  occurring in a ll other locations 
in the hosp ita l added up ro 5 percent o f  the tota l. 
M ost adverse events occurring outside the hospital 
w 're  attributed to  interventions in the physician’ s 
otfice. (T h e  on ly  out-o f-hosp ita l adverse events meas­
u red  in ou r study were those that resulted in hosp 1 ta li- •
Zation.)

T ab le  3  a lso shows the percentage o f  adverse events 
a t c ad i site that were caused by negligent care —  an 
ove ra ll p roportion  o f  28 percent. In  ihe operating 
room  the p rop o rtion  was 14 percent, in the patient's 
hospita l rcom  it  was 41 percent, and in the emergency 
room  it was 70 percent. T he  differences at other sites 
w ere not significant. Rates o f  disability also varied 
accord ing to site, T h e  percentage o f  patients with seri­
ous disabilities was jign ifican tly  low er than average in 
the case o f  adverse events occurring at home (8 per­
cent) o r  in the la b o r and de livery room (10 percent). 
O th e r differences were not significant.
Phyolctoiia' Error#

The  classification o f  errors is shown in T ab le  6, 
w h i^ l include* fh r  first choiceo o f  each rev iew * . Be­
cause two physicians reviewed a lm ost every case, the 
to ta l num ber o f  observations shown is nearly doub le 
the number o f cases fo r  which there was a question o f  
c iro r . T h e  physician-rcviewers used their own criteria 
to identify e rro rs in  management, and they were asked 
to list the errora w hether o r  not negligence was in­
vo lved . T hey  identified one o r m ore management er­
ro rs  correspond ing to  58 percent o f  a ll the adverse 
events, but on ly  2 8  percent o f  the rvcnts ultimately 
m et o u r requirem ents fo r a judgm en t o f  negligence.
F o r  each class o f  e rro r , the percentage o f cases that 
were u ltim ate ly  attributed to negligence is shown in 
T a b le  6.

The most com m on class o f  e rro r, accounting fo r S5 
percent o f  a ll the e rro rs in this scries, invoked the 
perform ance o r  a procedure o r  operation. E r rv a  in 
prevention (i.e ., fa ilu re  to take preventive measures)

Table 3, Types of Diug-Roialod 
Complication:!.

T m »
CwntCMTON No.

W uatrto
J>5KtNIAU

M arow  u fp ic u lo n 20 14.3

Olccdlnj 23 14.4

Centre! ncrvou.- lyjvcw 24 14.8

ABerglCtoilinwvi 23 14.0

Mtubollc 18 191

C*\3ite 17 9.4

Cwfolbststinaj 14 7.V

R ea l 12 6.3

RcipiiXary 5 I I

MlicelltMOua 0 1 4

T a i l 178 too.0
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were the next most common (22 percent), fo llowed by 
diagnostic errors (1 4  percent). E rro rs in diagnosis and 
prevention were the most like ly  lo  be considered negli­
gent (75  percent and 60  percent involved negligence, 
respectively). T hus , erro rs in performance were the 
moat common but the least like ly  to be attributed to 
negligence. In  contrast, diagno.-tic e rro rs , though 
much less common, were very like ly to  be attributed to 
negligence.
Typos o l SriT.r

Because the reviewers were asked to list a ll the types 
o f  e rro r they found, the numbers s h o rn  in T ab le  7 fo r 
each class are higher than those in T ab le  o. In  ad­
d ition , since the reviewers were not lim ited to assign­
ing a  single category to each e rro r, the percentages 
exceed 100.

A lthough technical e rro rs were the most common 
class o f  e rro r observed, the sum  o f  the various types o f  
"e rro rs  o f  om ission" composed a higher percentage o f  
the tota l in several classes. These included fa i lurc -to - 
takc precautions to prevent accidental In ju ry , avoid- 
ab le delays In treatment, fa ilu re  to use indicated tests 
o r  to act on the resu lts o f  such tests, and the entire 
gamut o f  diagnostic e rro rs.
Olsoblllty aa a Function o f tho Gravity o l Ncgllfloncq

Adverse evenu resu lting from  negligence were more 
like ly  than o ther adverse events io lead to serious dis­
ab ility , defined as a d isab ility  w ith a score greater 
than 2  (T ab le  8) . O n ly  20 percent o f  the patients 
who had adverse events not attributed to negligence 
had serious disabilities, whereas 38 percent o f  those 
who had adverse events due to negligence had such 
disabilities.

The  percentage o f  adverse events resu lting in sen- 

Tablo 4. Rates ot Adverse Events According to Ago.

Table 6. Sltos of Care That Resulted In Advorso Events.

T v w o rE ™ n AOI It*)*
0-IS 16-14 43-44 S6S

t t e i l i  w r 1X 0  A i t h i / i n

O p rrit lv ,

Wound In/ecllan 1.77 4. 93 6.59 6.15
Ttcbnieil compU uuaa 
Laid w npllcouw

1.70 3.77 i  2 1 3 J 4

1.01 2.40 3.17 6.71
Noolcchnlcci compilation 0.20 1.3) 2.97 5.46
Surglctl failure 0.39 131 0.84 1.22
A ll 5.07 14.43 23.82 24.73

Nonopcrallv*

OnifcTclucd 7 .M 3.87 11.18 11.46
IM ib h o im  m lilup 1.71 1.78 3.56 3.08
Ttic ipcifllc n lih ip 0.36 0.21 2.34 7.04
iWccdart.trliiwI 0.74 1.38 4.16 3.83
Hill _ 0,19 0.30 3,19
I’racnrc 0.22 0.31 0.24 O.S4
Fosfpinum O.OJ 1.18 _ •—
A n cjtlts li.tcb w l 0.07 0.89 o . y 0.09
NconsW 1.28 __ _ —
Syitem infl other 0.41 0,54 1.57 2.14

AS 7.84 11.13 23.85 33.89

fkrtk operiUrt Sfld 1291 23.84 47.43 58.83

nwtopcrailw

snu

In  liw plio l 

O pcm inj room 
Pntlooi'i room 
Emergency room 
Lnbor end delivery room 

Ihteittlvo com unk 

M o lo f f l l
Cirditc citfceicrhutlcn Isboiuicty 

Ambulatory csre unit 
Other 

AO

O olildc hospital 

rftyrl&'nn’* effico 
Homo

Ambulatory cere unit 
N uftln j homo 

Other 

A ll

^ T J35K v>
Total

No or I'.VIWTt* W UanrBD  f r o iW i o H  Of Ntm l
nvi to

IN VMM-, MMUKMMCI
WIM iu»ui 

o U A t iu rr

1019 41.0

pimst

13.72 22.0
495 26.5 41,U 30.4
71 2.9 70.4* 24.8

123 2.8 27.7 0.81
33 2.7 30.2 50.4
32 2.0 36.9 33,8
22 0 .9 — w.
19 0.0 — —
41 1.7 —

1887 81.2 26.4 23.9

133 7.7 31.2 21.0
48 2.7 11.4 8.28
32 1 .4 53.6 13.7
I) 0.9 — —
56 l . l —H M

270 13.2 30.2 17.0

61 5.1 38.6 25.6

2218 100.0 27,6 24.7

‘ D u k n  flc.cn M itjtrm  to  - N t i  i>c» ~»rj too fr» dcav*to« i* 4*w«i>t ■ i-n.

-rtvmben ihevc ere based on me total cumber of frvlcw*. an the wetter ot u iu .  

IDethie dawts celcjMji fer which theft * m  loo few obctvmlau tc detrains e 
pewntjo.

IPCO.OOI lor tho Jtrferonce trt*e:n tb'j nio u J  etl rO«rt l> *te i m  eotuisst.

IP-'OOI tor drjfltti'crtnu bct»wn ihh two snfl ell utiers in Uio flimo w luni

ous disability increased progressive ly with the gravity 
(severity) o f  the negligence, N ea rly  three fou rths n f 
the patients w ho had adverse events a ttributed to 
grave negligence (g rade 3 ) had serious disabilities. 
Tw o thirds o f  these patients died, an compared with 
10 percent o f  the patients with adverse events not re ­
sulting from  negligence.

D i s c u s s i o n  

Provontablllly, Error, and Ncgltgonoe
M any o f  the adverse events we identified were nei­

ther preventab le n o r p red ictab le , given the current 
s'atc o f  medical know ledge —  fo r exam p le , id iosyn­
cratic d rug reactions in patients who had not taken the 
chugs previously , postoperative m yocard ia l in farc- 
lions in young patients w ithout previous evidence o f 
heart d :acasc, and adhesive intestinal obstructions. 
O th e r unpreventablc adverse events occurred w ith 
predictab le frequency, but patients accepted the risk 
o f  treatment because o f  the poten tia l benefits, E xam ­
ples o f  these include rad ia tion  in ju ry  and bone m ar­
row  suppression from  chem otherapy, Preventing these 
"unprcvcntab le" adverse events w ill requ ire  advances 
in biomedical know ledge.

M ost advene events are preventab le , however, pa r­
ticu la rly  those due to e rro r o r  negligence. O u r findings 
confirm  the observations o f  o thers ’  —  that erro rs in 
medical practice arc com m on. Studies in o ther arca3 
o f  human endeavor, such as the generation o f nuclear 
power, shipping, and  the a irline  industry , confirm  that 
some degree o f  e rro r is inherent in a ll hum an activity.® 
In  high ly technical, complicated systems, even m inor

rv -1 w , , o r ^ T r r t m r " ' " r v , i >y i r , ' i r i r s x  n r- '-v» ■
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Table <j. Typoa of Errors Leading to Adverse 
Evontfi, eg Clajglllod by Ui9 ftwftvrera In a 

Weighted Sar.ipto.

T r tto r  ! u s
No. or 

lU v itv i IRm x s  O M nvto

w t - r u i
tU O tl

W M M t W
w rote

Nsousittr

fx rc t ia

Perform:nce 337 33.2 28.2

Prevcnilon 33! 21.9 59.6

D lip iu it i I&B 17.8 74,7

D n o  iKtlmcnl 87 8.9 52.8

Synem and other 31 Z.4 66.0

U cvlniided 2to 17.9 43.4

A ll i m 100.0 *7,3

erro rs m ay have disastrous consequences. M edicine is 
no exception ; e rro rs in the performance o f  h igh ly  tech­
nical procedures, such as b ra in  o r  open-heart surgery, 
can a lso  have catastrophic resu lts.

O u r phyaician-reviewers identified management er- 
ro rs in  m ore  than h a lf  the adverse events we studied. 
Techn ica l e rro rs  were by fa r the most common class o r  
e rro r, but re la tive ly  few ar these were judged  to result 
from  negligence. In  contrast, e rro rs o f  om ission —  
fa ilu re  o r  de lay in malting a diagnosis o r instituting 
treatment, and fa ilu re  to use indicated tests o r take 
precautions to prevent in ju ry  —  were o ften classed as 
negligent. W hen the e rro rs o f  om ission were com- 
birieo, .hey were m ore com m on than the erro rs o r 
comm ission.

E r ro r  is not the same as negligence .7 In  tort law , 
medical negligence is defined as fa ilu re  to  meet the 
standard o f  practice o f  an  average qua lified physician 
practicing in the specialty in  question ,0 Negligence 00- 
curs not m ere ly when there is e rro r, but when the 
degree o f  e rro r exceeds un accepted no rm . T h e  pres- 
en tieo f e r ro r  h  a necessary but not sufficient condition 
fo r the determ ination o f  negligence.

Som etim es the evidence o f  negligence appears 
clcar-cut, as when a physician fails to eva luate a pa­
tient w ith rectal bleeding. O th e r cases an : less obvi­
ous. F o r example, depending on the d rc im stances , 
each o f  the fo llow ing cou ld  be considered e ither negli­
gent o r  n o t: a m istaken diagnosis o f  acute appendici­
tis, m isin terp re tation  o f  a cticat film o f  pneumonia as 
instead show ing 'Digestive heart fa ilu re , puncture o f 
the pleura during ihc insertion o f  a centra l venous 
catheter, and perforatum  o f  the bowel during an oper- 
atlon to remove adhesive intestinal obstruction .

In  the case o f  the mista.’ cn diagnosis o r  acute ap­
pendicitis, the patient m ay h iv e  had n classic history, 
typical findings on physical c c a i.r tu i lo n , and labo ra ­
tory-test resu lts supportive o f  the d to p o i i? . I f  the 
physician then failed to make the diagnosis, it would 
be both an  e rro r in diagnosis and a case o f  negligence, 
I f , however, the diagnosis was mada cu t no appendici­
tis was Tound, there w ou ld a lso have been on e rro r in 
diagnosis, bu t not one invo lv ing  negligence, because 
t in  surgeon would have fo llow ed the genera lly  accept­

ed standard o f  practice. W ith  the present scare o f 
m edical know ledge, such erro rs are unavoidab le and 
therefore not negligent.

Fu rthe rm ore , the standards o f practice that fo rm  
the basis fo r ouch judgm ents a rc  often not well defined, 
and thus they m ay be susceptible to considerab le v a r i­
ation in in terp retation . Perfection can never be the 
standard  o f  practice, since the vagaries o f  b io logy and 
hum an behavior m ake perfection unattainab le, in ei­
th e r execution o r  outcome, fo r any fo rm  o f  treatment. 
A ccord ing ly, standards o f  practice must always in ­
c lude an acceptance o f some degree o f  e rro r.

P rog ram s o f  qua lity  assurance shou ld strive to rc-

TqWo 7. tnc&enco of Specl/lc Types uf Enora In a WolghMd 
Sample.*

T rri or BU M No. F a c ia l!

Performance (697)

loadeijtaio ptcpvtSs.1 of poilcnt befbro procedure 39 9
Technical error 539 76
Inadequate monltcrlvj o f petltra tffcr procedure 61 10
llio  o f is o p p i^ riM  or OMimoded Conn o f therapy 24 3
Avoid:Uc doliy Is treatment 41 7
PhyUclah or other profsMional practicing ojtsldu 13 2

area o f expereie
Other 75 14

Prevention (397)

Failure to W iO  precaution] to prevent I7 l 43
acctrfcnttl injury

P illu r  la  0 9 )  Indleaed tc ia 79 23

Folium to oof oo ratals ot tests or ftodloji 80 21
Usa of Inopprcpd ae  or outmoded diagnostic tctd 6 1
Avoidable deity In treatment 120 31

M iytld tn or ether pmfeislossl practicing ouulde 16 4
urea of expertise

Other 77 19

Dlapcatlc (265)

Failure to OK Indicated teats 134 30

Failure lo i d  on remits o f testa or fn d ic ji 83 32
Um of Inappropriate o t  outmoded dlignoadc icsti 3 1
Avoidable deity in  tSagtoiia 149 S3
Phydckfl cr other profraionjJ jrpctleillg OuUkto 17 4

ires of expat Iso
Other 24 10

Reuon not n fp atsi 16 3

brag treatment (153)

Error It  doso or method o f u m 67 42

Failure to meogrieo pojjlbic eon jo  mule cr 10 8
COmpltnKnUnr drug-drug interaction

Inodeqsahi fellow-spot therapy 63 43
Use of Impproptiaa dm | 
AvoltUhlo delay In treotrocnt

38 22

21 14

R iyilckn or other profaiiam l practicing cualda 8 3
e r a  o l  wpe-ttw

Other IB 9

S jz la a  (frj)

Du fee tire equipment or w p p lia ( 8

Equipment ot supplies not available 8 3
laadnquaic monllortTS lysttrn 8 10
liadecuuM reporting orcororaunleatieiil II 26
loxd.-aruaUo Irtiaing or rupcrrirkjo of phyilelen 13 31

e r o ty /p c o o m c lDelay In proviiion or MhaduBng oI jetvlm 10 14
Inadcquae ja fd n j 3 6
Inadequate ftnct toning of hospiul icrvlco 7 8
CV»r 12 20

•VumSoo i i  p a r t i h n e  t f e t  a t k  c w jw y  o i  * r * t  i n  IM  num W i J  m  fc o id  h) ihe 
<T irrm («IM tlW|Wy. S e n a *  ths «r.lc»a» inn n i a J  la  Ik H nwf trmn =  1*7 
f a . n l .  l td  lUimhcr. In a r t  t iw i  m  I v j *  Dim t h a n  u  T i t *  0 l a  mkMM. I I n *  t o  
n  Ifc-rcn » c n  M l D o M  i:  > , i« ( u  ( g r e i r t  t i e r .  U» f n T c iU j a  iu » » u
ioa

( N ^ w i v e i  i n  o f  M  u u l  r u e t w  u l u r t n  Is n e t  O l t f o r j .
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Table 0. Disability and Gravity ol NnoUo«iw»1
T v n  iff ABVCHI bviNr (Oudi)

WWi nciiijence 
SlifcM (1-1.5) 
MoUcralp (2-2.3) 

Oiuve 0 )

Wlihwn ncglijcnw 
All

N».or
Ustkti

%0fTom iintvrr o»OiMmLirr
C U n ClAU r u u c u u

1 2 1 4 1 6

pmvm

76 7.2 77.4 16.2 4,1 0.3 1.0 l . t
141 I U 47.0 i?.a 4,1 7.8 0,5 21.7
6 ! 7.1 >9.0 s.v 0.5 7.8 l . l 65.6

M S 72.4 64.5 16.0 2.7 5.1 1.8 9.7

II3S 100 50.0 15.4 2.9 5.5 1.6 14.7
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dues rates o f  e rro r to  an optim al leve l, Because the 
cost o f  preventing adverse events entire ly would be 
proh ib itive , defining an op tim a l level requires a  realise 
tic assessment o f  the effectiveness o f efforts to reduce 
the ir occurrence. In  industry , an e rro r rate  that ex­
ceeds defined norms is uccmed unacceptable. W e be­
lieve that s im ila r considerations shou ld app ly  in medi­
cine. F o r example, in  the absence o f  evidence o f  
negligence, a rate o f w ound infection o f  1 percent in 
the p rim ary  repa ir o f  hernias may be acceptable, since 
It is w e ll recognized that infections occasionally devel­
op even with care fu lly  executed operations, and trying 
to reduce their o r rrence fu rther would not be cost 
effective. However, even w ithout evidence o r negli­
gence, i f  the infection ra te  fo r such operations exceeds 
5 o r  10 percent, it is reasonable to conclude that the 
aseptic precautions fo llow ed during the operation 
need review and im provem ent. Norm s fo r  acceptable 
levcJs o f  various adverse events need to be established. 
Hosp ita ls can then target the ir quality-assurance ac­
tivities to the areas m ost like ly  tc respond to such 
efforts.
M a le  F a c to r s

A n im portant step In  reducing the in rid e  ice o f  ad­
verse events is to identify the patients a t highest risk. 
The  num ber and variety o f  adverse events described 
in this study testify d e a r ly  to  the d iversity o f  hazards 
in m odem  medical care. In  a typical hosp ita lization , a 
patient may have hundreds o f  encounters with doc­
tors, nurses, hospita l sta ff, and equipment. Unexpect­
ed resu lts o r  erro rs can occu r with each encounter, 
perhaps causing an adverse event.

M any factors increase the risk that a patient w ill 
have an adverse event during hospita lization . O u r 
findings suggest that one m a jo r determ inant is the 
complexity o f the disease o r treatment. I f , ae seems 
like ly , every in tervention carries some level o f  risk, 
patients with complicated disease are m ore like ly to 
have adverse events, il' on ly  because the ir care re ­
quires m ore interventions. Thus , it is not surprising 
that nearly  h a lf the adverse events wc Identified re ­
sulted from  operations. In  even a  simple operation 
there arc dozen :, even hundreds, o f  maneuvers, from  
skin preparation to wound closure, as well as many 
interventions in the postoperative carc. Each presents 
an opportun ity  fo r an adverse event. O u r finding* arc

very s im ila r to those o f  a Ca lifo rn ia  
study in which h a lf  the potentia l­
ly  compensable events (com parab le  
to what wc have called adverse 
event*) were found to result from  
treatment in the operating room ,” 

T he  high num ber o f drug-re lated 
adverse events in o u r study m ay 
a lso  be re lated in  pari to the quan ti­
ty and variety o f  medications ad ­
m inistered to hospita lized patients.

Characteristics o f  patients a lso 
in c rease  the r isk  o f  an adve rse  
event. E ld e rly  patients, fo r txam - 
pie, a rc  fa r m o re  like ly  not on ly  to 

have m ore complicated disease, but a lso to have 
underlying degenerative cond itions that increase the 
risk o f  such nontechnical postoperative complications 
as m yocard ia l in fa rction , pu lm ona ry  em bo lhm , and 
p ow m oa ia . In sults o r erro rs that a re  tolerated well 
by child ren o r young healthy adu lts can be le tha l in 
paticntti who a re  weakened by disease o r  who have 
im paired v ita l organs. In  add ition , e lderly  patients 
a re  a t increased risk o f  fa lling  or.d therefore o f  hip 
fractu res . 10

Another factor that m ay account fo r the increased 
rate  o f  adverse events in  the e ld e rly  is the presence o f  
coexisting conditions. G reenfie ld has shown that such 
conditions are a strong pred ictor o f  serious hospita l 
complications (such as pu lm onary embolism , septice­
m ia, o r  stroke a fte r hip surgery). Patients with severe 
coexisting conditions on adm ission a rc  m ore than sev­
en times as like ly  to have a complication as those w ith­
ou t such conditions (G reen fie ld  S , Apo lone G , M cNeil 
B J , C lea r'/ PD : persona l com m unication ).

Vet another risk  fac tor is the location where care is 
provided . T he  high rate  o f  negligence in adverse 
events resulting from  treatment in the emergency 
room  could be caused by several factors. Because no 
operations and on ly  a  few procedures a re  perfo rm ed in 
the emergency room , tbc adverse events wc identified 
that occurred there were m ore like ly  to involve d iag ­
nostic errors o r  m ishaps o f  noninvasive treatment, 
which the reviewers frequently ju dg ed  its negligent. 
Emergency room s are sometimes staffed with part- 
time physicians who a re  not well tra ined in emergency 
care, Because they are frequently  ve ry  busy, these 
physicians have less time to spend w ith each patient. 
F in a lly , some o f  the sickest patients enter the hospita l 
through the emergency room .

O u r experience is not unique. D ea rden  and Ru the r­
fo rd  found that fo r  5 8  percent o f  patients with severe 
traum a treated in the emergency room  there had been 
serious errors in. treatm ent . 11 A lthough m any o f  these 
e rro rs involved m istakes o r  delays in diagnosis, most 
were errors in treatment. The risk  o f  e rro r was in­
creased with certain characteristics o f  the patient, 
such as alcoholism  and the presence o f  m u ltip le in ju ­
ries, but the investigators concluded that the treating 
physician ’ * inexperience was the ch ie f cause o f  the 
nigh rate o f  e rro r.

F in a lly , we believe that the risk o f  in ju ry , particu-


