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Lsshta: Jreplaiite

¢fuuse of 'Ecpresentaitoes P. 0. Box V
House judiciary Committee Juneszjltﬁti\gg[z;t%|98ll
Chairman Dave Donley (907')465-4990

May 13, 1991

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

In a letter dated April 26, 1991, the governor sent the
legislature a list of names of board and commission members
that were "intentionally omitted from the February 19, iy9i
request, and are hereby withdrawn from request for
legislative confirmation..."

Most of the names were those of members of professional
regulatory boards who "serve at the pleasure of the
governor"™ under AS 08.01.020, and thus are removable at

will.

However, the governor is also attempting to withdraw the-
appointments of five of the nine members of the Professional
Teaching Practices Commission who were appointed by Governor
Cowper in July of last year. This commission is charged
with developing criteria for professional teaching practices
in ethical and professional performance and contractual
obligations and enforcing Lhose criteria.

AS 14.20.430 provides that a member of the P.T.P.C. "may be
removed by the governor for misconduct, malfeasance or
nonfeasance in office, or incapacity.” None of the members
that the governor is attempting to remove have been accused
of misconduct, malfeasance, nonfeasance or incapacity. This
is a nonpolitical board, charged with policing the. teaching
profession. The governor's request not to confirm them
treats them as if they are serving at the pleasure-of the
governor, in clear contravention of statute! r~



Representative lien Grussendorf
May 13, 1991
Page 2

In another such situation, AS 39.25.060 creates the State
Personnel Board and subsection (c) states that a "board
member.may be removed by the governor only for cause." The
governor is attempting to withdraw the appointments of
Eleanor Andrews and Seaborn Buckalew, both of whom were
appointed in July of last year, both of whom have been and
are still serving or the board, and neither of whom arc
being removed for cause.

Staff has contacted Ms. Andrews and Judge Buckalew as to
their desires to remain on the board. Both of them stated
that they did not intend to resign and both wished to remain
on the board.

The Personnel Board is another board which should be
non-political. The board deals with amendments to the
personnel rules, considers extensions of the partially
exempt and classified service, hears employee appeals, and
appoints and reviews the findings of healing officers under
the Executive Branch Ethics Act, and issues findings and
decisions regarding violations of the Code of Ethics.

Even more critical when considering the potential
politicization of this board"is the fact that the Personnel
Board is charged with reviewing and investigating ethics
complaints against the governor and lieutenant governor.

There are two basic ways to remove an unconfirmed appointee
of a previous governor. |If the appointee serves at the
pleasure of the governor, the person may simply be removed.
If the appointee may be removed for cause, the governor must
state the cause for removal,. If the appointee may be
removed only with the consent of the legislature, the
governor must request the legislature's consent to the
removal. The other way, which is what is being attempted
here, is to withdraw the names of unconfirmed appointees and
have the legislature adjourn without considering their
confirmation. Not' considering the confirmation of an
appointee is tantamount to a no" vote on the appointee's
contirmation by the body.

The fact that the governor is purposely not submitting
certain names for confirmation does not mean that the
legislature may not consider those names. The legislature
may take "legislative notice” of the lawful appointment of
art. IIl, sec. 25 and 26 appointees of a governor, even



Representative Ben Grussendorf
May 13, 1991
Page 3

absent a communication from the governor regarding those
appointees, and may properly consider their confirmation or
rejection. "To hold otherwise would allow the governor to
prevent the legislature rrom exercising its constitutional
confirmation power at his whim, caprice, or neglect and
would render the confirmation function a nullity." (See
attached February 5, 1991, Legislative Affairs Legal
Services memorandum from Gerald Luckhaupt to Representative

Donley.)

The House Judiciary Committee recommends that the five
members of the Professional Teaching Practices Commission,
the two members of the Personnel Board, and the member of
the Alaska Public Utilities Commission whose names were
withdrawn from legislative consideration by the governor, be

voted on by the joint body.
The committee further advises that any other individual

nominee who has not been removed by the governor is
available for confirmation by motion of any member of either

body.

Sincerely,

Representative Dave Donley

DD/hk

cC: Senator Richard Eliason, President of the Senate
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April 26, 1991

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

This letter confirms that the following names were
intentionally omitted from the February 19, 1991 request, and
are hereby withdrawn from request for legislative confirmation
of appointment to the positions noted below:

Alaska State Board of Public Accountancy

Hunt, Sandra S. - Homer
Term began 6/15/90 expires 4/25792

Post, Barbara - Eagle River
Term began 9/28/90 expires 4/25/92

State Board of Registration for Architects, Engineers, and
Land Surveyors
Luke, Jacquelyn R. - Anchorage

Original term began 10/30/86 reappointed C/15/90

expires 7/1/94

Board of Governors of the Alaska Bar -beaue k-t

Filler, Stan * Sitka _ N"sos.oi.oto
Term began 6/15/90 expires 6/30/93

Big Game Commercial Services Board
Doody, Michael J. - Eagle River
Original term began 8/29/89 reappointed 6/15/90

pt:e
expires 6/30/94 A >0e>.01.020

Board of Chiropractic Examiners

Chivers, Betsy - Barrow
Original term began 6/7/89 reappointed 6/15/90
expires 7/15/94

Davis, D.C., Carol J. - Fairbanks
Original term began 8/6/86 reappointed 6/T5/90
expire 7/15/94



Board of Clinical Social Work Examiners
Patrick-Riley, Colleen C. - Anchorage
Term began 6/15/90 expires 7/1/94
Stortz, Libby P. - Sitka
Original term began 1/13/89 reappointed 6/15/90
expires 7/1/94

22-D& AT P(EISVfUE
.0l .0'2-0

Board ot Dispensing Opticians

Camero, Mabelita - Anchorage AeJLu*. AT PLWrf»0£LE.
Original term began 7/14/89 reappointed 5/14/90 oe. 01.02.0
expires 6/14/94

May, Barbara J. - Douglas
Original term began 10/30/86 reappointed 6/15/90

expires 6/14/94

Board of Electrical Examiners

Boyd, Steven - Anchorage )
Original term began 1/17/89 reappointed 6/15/90 E££a>E- for pi_tATOK_£
expires 7/1/94 A os m |-0Z-0

Board of Marine Pilots
Taylor, M. Paul - Skagway

Original term began 10/31/86 reappointment 6/15/90 *.r POEAS>oPE
expires 6/1/94 NMseft.ol.oto
Board of Mechanical Examiners _
Rutland, Eugene - Fairbanks 1 T plEIEXO-£
Original term began 1/13/89 reappointed 5/14/90 .Ol-DtO

expires 6/9/94

Board of Nursing Home Administrators
Nordale, Sheila - Fairbanks
Term began 10/8/90 expires 10/1/92
Vowell Jr., John - Wrangell
Original term began 8/19/88 reappointed 9/28/90

expires 10/1/94

Board of Examiners in Optometry
Hammond, Q.D., Robert P. - Fairbanks At pC*EASOfIt
Term began 7/5/90 expires 6/15/94 AS 0S-0% -
Statter, Anita - Juneau
Term began 8/30/90 expires 6/15/94

Personnel Board
Andrews, Eleanor - Anchorage Ts.iLvwov Ac. ,JoaJcV Fo(L CAusfc
Term began 7/26/9C expires 6/20/92 AS 35S .25 .OC.O (c¢/)

State Physical Therapy and Occupational Therapy Board
Hayden, Avis C. - Juneau at P>E£*Eu#lE
Term began 9/28/90 expires 9/1/94 “ a8 1+ <Zo
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Professional Teaching Practices Commission

Barber, Bonnie L. » Fairbanks Ar\® r _
Original term began 9/8/87 reappointed 7/5/90 o1 4r+ avvars.r>v <SJY

expires 7/1/93 N <E a-0a”<j 0i AOAfe-ix™cj
Clancy, Gerald A. - Naknek *A PN gk Ak T

Term began 7/5/90 expires 7/1/93 Affi ?3’34_01%{;’:’3‘3%*, !
Dybdahl, Ph.D., Claudia S. - Anchorage

Original term began 9/8/87 reappointed 7/5/90

expires 7/1/93
Krause, Betty "Jean" - Palmer

Term began 10/8/90 expires 7/1/91

Purvis, Mary Lou - Juneau
Term began 7/30/90 expires 7/1/91

Board of Psychologist and Psychological Associate Examiners
Green, Ph.D., Kenneth D. - Fairbanks pu=v6</
Original term began 1/19/89 reappointed 6/15/90 AM>c6-Di-02<

expires 7/1/94

Alaska Public Offices Commission
Carey, William B. - Anchorage
Term began 6/21/90 expires 2/1/92

Board of Certified Real Estate Appraisers

Boyd, Jon "Randy" - Anchorage
Term began 11/2/90 expires 6/30/93 /Vios «0 (. 020

Evans, Robert A. - Anchorage
Term began 11/2/90 expires 6/30/92

Guinn, Chris - Fairbanks
Term began i1/2/SO expires 6/30/94

Alaska Public Utilities Commission

SokolovT Peter” Anchorage—--------

Original term began 6/16/87 reappointed 10/23/90 aau?, o< 035"
N

expires 10/31/96 * j
]

Alaska Workersl Compensation Board «

Rednall, Joanne F. - Anchorage 30. d&£
Term began 7/5/90 expires 7/1/93 sUv. bon"E * M
Scott, Donald R. - Anchorage -tor-e*wt N *

Original term began 7/1/85 reappointed 6/15/90

expires 7/1/93
Thomas, Il, Joe J. - Fairbanks
Original term began 8/19/83. reappointed 6/15/90

expires 7/1/93

Sincerely,
6/S Waller J. Hickei

Waiter J. Hickel
Governor
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Alaska iEXtate Heytelature

Senate
(AfftCC Of t”C /\ECEEtStP CAPITOL fJUILDINC,

JUNEAU. ALASKA BOfiU
March 6, 1991
MEMORANDUM
TO: Senator Halford, Chair

Judiciary Committee

FROM: Nancy Quinte/~."
Secretary of the Senate

SUBJECT: Withdraw Governor®s Appointee

Governor Hickel withdrew the following name for legislative
confirmation tr the position noted on March 4, 1991:

Commission cn Judicial Conduct
Brown, Dianne - Anchorage
Term began 11/29/90

Please remove the above name from the appointees referred to
your committee.

NQ/hc



A laska g>tatc leg islature

p.0 box v
capiToL BUILDING
OFFICIAL BUSINESS JUNEAU. ALASKA 99AlI

February 22, 1991

MEM ORANDUM

TO: Senator Halford, Chair
Judiciary Committee

FROM: Nancy Quinto
Secretary of the Senate

RE: Confirmation of Governor®s Appointees
Pursuant to AS 39.05.080, President Eliason has referred the

positions noted to your committee for a hearing,
recommendation and report:

depart:

Commission on Judicial Conduct
Brown, Diann<Ks /Anchorage uj
Term began .FT/7"9/90 expires 12/31/91

Alaska Public Utilities Commission

Schroer, Don - Anchorage
Term began 1/23/91 expires 10/31/96

w/attached resumes



(Alaska jSlate “legtslatur

JHouse of JRepreserttatfaes P.0. Box V

L - Srate Capitol
house Judiciary Committee Juneau, AlasEa 90811

Chairman Dave Donley (907) 465-4990
(907) 465-4712

February 20, 1991

Representative Ben Grussendorf
Speaker of the House

P.O. Box V - State Capitol
Juneau, AK 99811

Dear Mr. Speaker:

The House Judiciary Committee recommends thatthe House of
Representatives return the governor's nomination of Don
Schroe' and proceed with the confirmation process for the
appointment of Peter Sokolov to the Alaska Public Utilities
Commission. The committee also finds that Mr. Sokolov
continues to be a member of the commission and his dismissal

was contrary to law.

On February 4th and 20th, 1991, the House Judiciary
Committee ’ ’Id hearings to review the governor's power to
appoint anu remove members of various boards and
commissions, including the Alaska Public Utilities
Commission. Based on the information and arguments
presented during the hearings and on materials provideo by
the Attorney General and Legislative Counsel we made the
following findings applicable to the APUC:

Governor Cowper reappointed Peter Sokolov to the commission
upon the October 31, 1990, expiration of his previous term.
The reappointment was made on November 8, 1990, for a six

year term on the commission under Article 111, Section 26,

of the Alaska Constitution and AS 42.05.020. A copy of Mr.
Sokolov's letter of appointment was sent to the Chief Clerk
of the House of Representatives and to the Senate Secretary.

Although Governor Hickel has attempted to appoint Don
Schroer to the APUC and to remove Mr. Sokolov from the
commission, AS 42.05.035 clearly states that an APUC
commissioner may only be removed from office "by and with
the consent of a majority of the legislature.”



Representative Ben Grussendorf February 20, 1991
Page 2

Because the governor has not requested that the legislature
consent to the removal of Mr. Sokolov and because he was
reappointed by former Governor Cowper in the manner provided
by the constitution and by statute, our conclusion is that
Mr. Sokolov is presently a member of the commission arid his
confirmation is legally before the Alaska Legislature.

The Alaska Public Utilities Commission does not now have a
vacancy as defined by AS 42.05.030. A replacement appointee
cannot be considered until the original appointee is removed
as provided by law.

The House Judiciary Committee finds that the governor should
submit a request for legislative consent to the removal of
an APUC Commissioner.

In addition, the governor has attempted to move the consumer
member of the commission, Mark Foster, to the engineering
seat which has been held by Mr. Sokolov and to appoint Mr.
Schroer to the consumer seat which had been occupied by Mr.
Foster. AS 42.05.040 sets out the required qualifications
of commission members.

The committee has been advised by legislative counsel that
the switching of seats by the governor requires the
legislative confirmation of that person to the new seat. To
allow the switching of seats without confirmation by the
legislature when appointees are required to have different
qualifications for different seats would prevent the
legislature from exercising its constitutional duty to
review the appointments of the governor to ensure that
qualified people are being placed in control of important
government functions. Although the committee is taking no
position or this issue at this time, arguably the governor
should submit to the legislature the appointment of Mark
Foster to the engineering seat.

The House Judiciary Committee recommends that, if the
governor does send you a request for legislative consent for
removal of Peter Sokolov, the vote be taken in joint session
with the Senate. AS 42.05.035 states that an APUC
commissioner may only be removed "by and with the consent of
a majority of the legislature.” While a joint session is
not specifically required by law, we feel that a joint
session is what was contemplated by the statute.

Any appointment to the commission that is in addition to
that of Peter Sokolov should be returned to t:ie governor,
if the legislature votes not to confirm, or adjourns without
confirming, Mr. Sokolov, then another appointment by the
governor to that seat could be entertained. The governor
could also submit the name of another person contingent upon



Representative Ben Grussendorf February 20, 1991
Page 3

receiving the consent r* the legislature to his formal
removal of Mr. Sokolov.

The committee also recommends that in trie above circumstance
separate votes be taken. The first vote should be on
whether the legislature consents to the removal of WMr.
Sokolov. If the vote is not to consent to removal, then a
vote can be taken on Mr. Sokolov's confirmation.

In the event that Mr. Sokolov does not wish to contest the
governor's actions, we recommend that both Mr. Sokolov's and
Mr. Schroer's appointments be read across. Then the
legislature can proceed with Mr. Schroer's confirmation
process, under the theory that Mr. Sokolov has
constructively resigned, and convey a formal opinion to the
governor that the above procedures are required by law and
will be required by the House of Representatives.

Attached, you will find copies of the relevant
constitutional and statutory provisions, as well as copies
of opinions from our legal counsel which bear on the issues
raised by Mr. Sokolov's case.

Sincerely,

Representative Dave Donley
Chair

DD/hk
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Ifouse of "Representatives po.doxv
House Judidar>- Committee teta»8lI
Chairman Dave Donley (907)465-4990

EXECUTIVE SUMMARY
HOUSE JUDICIARY COMMITTEE FINDINGS ON THE APPOINTMENT AND
i REMOVAL POWERS OF THE GOVERNOR

Peter Sokolov was legally reappointed to the engineering seat on the Alaska Public
Utilities Commission by former Governor Cowper. He remained in office until the end of
January when he was informed that the governor was removing him and replacing him

with Don Schroer.

AS 42.05.035 provides that an A.P.U.C. commissioner may only be removed from office
"by and with the consent of a majority of the legislature." The governor has not
requested the legislature to consent to the removal of Mr. Sokolov.

In addition, the governor also attempted to move Mark Foster from the consumer seat on
the A.P.U.C. to the engineering seat and to appoint Don Schroer to the consumer seat
vacated by Mr. Foster. The committee concluded that the switching of an appointee, who
was confirmed because he possessed certain qualifications for office, to another position
requiring different qualihcations, constitutes a removal from the first position and a
new appointment requiring confirmation to that other position.

The committee concluded that the A.P.U.C. does not now have a vacancy as defined by AS
42.05.030. A replacement appointee cannot be considered until the original appointee is
removed as provided by law. Accordingly. Peter Sokolov is presently d
member of he commission and his confirmation is legally before_the

legislature.

In a related matter, the committee found that despite the fact that the governor is
attempting to remove five members of the Professional Teaching Practices Commission
and two members of the Personnel Board by withdrawing their names from legislative
consideration for the confirmation, they are legally before the legislature for

confirmation.

The legislate may take "legislative notice” of the lawful appointment of appointees of a
governor, even absent a communication from the governor regarding those appointees
and may properly consider their confirmation or rejection.



GOVERNOR'S APPOINTMENTS TO BOARDS & COMMISSIONS

COMMISSIONERS

DEPARTMENT OF ADMINISTRATION
Commissioner M illett Keller

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
Commissioner Glenn Olds

DEPARTMENT OF COMMUNITY AND REGIONAL AFFAIRS
Commissioner Edgar Blatchford

DEPARTMENT OF CORRECTIONS
Commissioner Lloyd Hames

DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Commissioner John Sandor

DEPARTMENT OF FISH AND GAME
Commissioner Carl Rosier

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Commissioner Theodore Mala

DEPARTMENT OF LABOR
Commissioner Nancy Bear Usera

DEPARTMENT OF MILITARY AND VETERANS AFFAIRS
Major General Hugh Cox

DEPARTMENT OF NATURAL RESOURCES
Commissioner Harold Heinze

DEPARTMENT OF PUBLIC SAFETY
Commissioner Richard Burton



DEPARTMENT OF REVENUE
Commissioner Lee Fisher

DEPARTMENT OF TRANSPORTATION ANC PUBLIC FACILITIES
Commissioner Frank Turpin

DEPARTMENT OF LAW
Attorney General
Charles Cole

ALASKA AIR NATIONAL GUARD
Brigadier General Dan Dennis

ALASKA ARMY NATIONAL GUARD
Brigadier General Thomas Carroll



BOARDS AND COMMISSIONS

State Board of Registration for Architects. Encineers. and
Land Surveyors
Davidson, George W. - Juneau

Term began 6/15/90 expires 7/1/94

Big Game Commercial Services Board

Alsworf.h, Glen - Anchorage
Original term began 8/29/89 reappointed 6/15/90
expires 6/30/94

Board of Education
Cuddy, Kathryn - Anchorage

Term began 1/7/91 expires 1/31/95
Montgomery, Joe - Anchorage

Term began 1/7/91 expires 1/31/93

Nelson, June - Kotzebue
Term began 1/7/91 expires 1/31/94
Norheim, Patricia - Petersburg

Term began 1/7/91 expires 1/31/92
Phelps, Jack - Talkeetna

Term began 1/7/91 expires 1/31/94
Walp, Robert - Anchorage

Term began 1/7/91 expires 1/31/95
Warwick, Andy - Fairbanks

Term Began 1/7/91 expires 1/31/93

Board of Fisheries
Carlisle, Irving - Soldotna

Term began 2/20/91 expires 1/31/94
Croxton, Loren - Petersburg

Term began 4/4/91 expires 1/31/93
W ardwell, Ken - Anchorage

Term began 2/19/91 expires 1/31/94

Board of Game
Burley, Richard - Fairbanks
Term began 1/19/91 expires 1/31/94

State Commission on Human Rights
Hamilton, James S. - Skagway
Term began 4/23/91 expires 1/31/96



iwinpiiFriiM

Judicial Council
Dapcevich, David - Sitka
Term begins 5/19/91 expires 5/18/97
Dittrick, Paul, M.D. - Anchorage
Term began 4/6/91 expires 5/18/95

Alaska Labor Relations Agency
W illiams, H.O. "Red" - Fairbanks
Term began 7/16/90 expires 6/30/91
Johnson, B. Gil - Anchorage
Term began 2/6/91 expires 6/30/93
Smith, Darrell - Anchorage
Term began 2/6/91 expires 6/30/92

Alaska O il and Gas Conservation Commission

Douglass, Russell - Anchorage
Term began .11/26/90 expires 12/31/94
Smith, Lonnie C. - Anchorage

Original term began 1/1/79 reappointed 1/23/91
expires 12/31/96

Board of Pharmacy
Coursey, Chris E. - Anchorage
Term began 4/23/91 expires 4/1/95

Alaska Public Officer Commission
Anderson, John M. 'Jack' - Anchorage
Term begins 5/15/91/expires 2/1/96

Alaska Public U tilities Commission
Schroer, Don - Anchorage
Term began 1/23/91 expires 10/31/96

Board of Certified Real Estate Appraisers

Ferrara, Alfred J. - Anchorage
Term began 11/2/90 expires 6/30/94
Sutton, Sue G. - Juneau

Term began 11/26/90 expires 6/30/91



University of Alaska Board of Regents
Gagnon, Sharon - Anchorage
Tern began 2/1/91 expires 2/1/99

Henri, Joseph R. - Anchorage
Term began 2/1/91 expires 2/1/99
Kelley, Mike P,, - Fairbanks

Term began 2./1/91 expires 2/1/99
Reeve, Mary - Anchorage (Student member)
Term began 10/23/90 expires 5/31/91
Williams, Jr., Lew M - Ketchikan
Term began 2/1/91 expires 2/1/99

APPROVED BY THE GOVERNOR'S OFFICE

Date:

13 1 -
Don Tanner

Boards and Commissions
O ffice of the Governor



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Dm Y, Juneau, Alaska 09811 Deliveries lo: 240 Main Street
(907) 465-3807 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101
MEMORANDUM April 29, 1991
SUBJECT: Appointments by Governor Cowper not submitted for confirma-

tion by Governor Hiekel
(Work Order No. 7-LS1299)

TO: Senator Dick Eliason
Attn: Sheila Peterson

FROM: Jerry Luckhaupt
Legislative Counsel

QUESTIONS PRESENTED:

Governor Cowper made appointments to positions on various boards and commis-
sions during his last year in office, Governor Hickel by recent letter stated that he
intentionally omitted those appointees from request for legislative confirmation.

. What can the legislature do if they wish to confirm some or all of Governor
Cowper’ appointments?

ANSWER: The legislature may by majority vote injoint session confirm some
or all of Governor Cowper’s appointments (that have not already legally been
removed from office) without communication from Governor Hickel requesting their
confirmation. See discussion 1.

Il. What happens if the legislature does nothing regarding these appointments?

ANSWER: To the extent the appointees have not already legally been
removed from office they will be removed from office by operation of law (AS 39.05.-
080(3)), for a failure to be confirmed. See discussion II.

FACTUAL BACKGROUND

In 1990, during his last year in office, Governor Cowper made appointments to
various boards and commissions of the state. The-names of these appointees have
not been transmitted to the legislature by Governor Hickel for confirmation.



Senator Dick Eliason
April 29, 1991
Page 2

Governor Hickel recently provided a letter to you in which he identifies these
appointees and states their names "were intentionally omitted” from Governor
Hickel’s February 19, 1991, confirmation transmittal and that their names "are hereby
withdrawn from request for legislative confirmation of appointment”.

Of the appointees whose names are not being transmitted for confirmation, I am only
aware of one who has been purportedly removed from office by Governor Hickel.
Peter Sokolov was reappointed to an engineering seat on the Public Utilities
Commission by Governor Cowper in November of 1990. The other appointees may
still occupy their positions or memberships.

DISCUSSION

In answer to your first question, | direct your attention to my memorandum to you
of January 25, 1991 (copy attached). In that memorandum, I discuss the authority
of the legislature to hoid confirmation proceedings for an appointment lo a position
that requires legislative confirmation. If the governor refuses to transmit a request
for confirmation, the legislature may act to confirm or reject the appointee on their
own. This conclusion is based upon the notion of legislative notice (akin to judicial
notice) and that imposing a requirement of a communication or request for
confirmation would make the legislature’s constitutional duty to confirm gubernatorial
appointment subject to the whim, caprice, or indiscretion of the executive. This
conclusion is supported in the decisions of other states that have confronted this issue
and is consistent with the decisions of our supreme court in similar situations.

There is one group of appointments that this conclusion would not apply to and that
could not be confirmed by the legislature. That group would consist of appointees
who have legally been removed from office by the governor. For example, if one of
the individuals appointed by Governor Cowper was appointed to a board or
commission whose members serve at the pleasure of the governor and may be
removed at any time for any reason, and the Governor removed that appointee, "as
provided by law,"-" then the appointee would not be holding office and his
appointment would not properly be before the legislature. A purported removal, not
"as provided by law,"is ineffective and | believe the legislature still would have the
authority to consider the confirmation of the appointee who has been removed from
office contrary to statute.

-MArticle 111, section 26 of the Alaska Constitution provides that members of boards orcomn.  ms
that are "at the head of a prrncrpal department ora regulatory 0r quasi-judicial agency may 0.  'be
removed as provided by law." S Co

--""Provided b\ law" means as provided by the legislature. Artide XII, section*11, Alaska Constitution.
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Article 111, section 26 of the Alaska Constitution provides:

SECTION 26. BOARDS AND COMMISSIONS. When a board or
commission is at the head of a principal department or a regulatory or
quasi-judicial agency, its members shall be appointed by the governor,
subject to confirmation by a majority of the members of the legislature
in joint session, and may be removed as provided by law. They shall
be citizens of the United States. The board or commission may appoint
a principal executive officer when authorized by law, but the appoint-
ment shall be subject to the approval of the governor.

Only members of boards or commissions that are at "the head of a principal
department or a regulatory or quasi-judicial agency" are subject to confirmation.
Bradne.r v. Hammond, 553 P.2d 1 (1976).

AS 39.05.080 implements this constitutional requirement and requires the governor
to submit to the legislature the names uf those

(A) persons appointed to a position or membership who have not
previously been confirmed by the legislature or either house of it; (B)
persons appointed subject to confirmation to fill an existing position or
membership. . ..

AS 39.05.080(3) provides that the

[Fjailure of the legislature to act to confirm an appointment during the
session in which the appointment was presented is tantamount to a
declination of confirmation on the day the session adjourns.

This provision clearly provides that if an appointee is not confirmed or rejected by
the legislature that the inaction is a rejection and the appointee loses Pis office on
the day the legislature adjourns that session of the legislature. See t.g. Munson v.
Territory of Alaska, 16 Alaska 580 (1956).

But what if the appointee’s name is not forwarded by the governor and presented to
the legislature? Article 1ll, section 26 of the Alaska Constitution requires that
appointments made by the governor be confirmed by the legislature. The constitu-
tion does not limit the confirmation requirement to situations where the governor has
transmitted the appointee’s name to the legislature for confirmation.

[I]n acting upon an appointment, [the legislature] is not exercising a
prerogative granted it in its own interest or that of its.members; there.
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can be no waiver of that duty so that inaction would be the equivalent
of a tacit approval of an appointment.

State ex rel McCarthy v. Watson. 132 Conn. 518, 45 A.2d 716, 724 (1946).

Although, AS 39.05.080(3) does anticipate an orderly procedure for confirmation or
rejection of all appointments by providing that ail appointments will be presented to
the legislature (and if not confirmed they are rejected by operation of law), it does
not anticipate the situation where an appointment has been made and a request for
confirmation is not communicated to the legislature. But, just as the legislature may
take notice of an appointment for the purpose of confirming an appointee, as
discussed in the January 25, 1991 memorandum to you (attached) so too, is the
legislature charged with notice when it fails to confirm a gubernatorial appointee
even without communication from the governor. Shawver. supra; Bell v. Sampson.
supra. Therefore, if the legislature does not act to confirm any of the individuals
appointed by Governor Cowper whose names have been withheld by Governor
Hickel, their appointments will have been rejected by the legislature on the day the
legislature adjourns this session. At that time, there will be vacancies on each of the
boards and commissions listed in Governor Hickel’s letter and Governor Hickel will
be free to appoint someone else to the seat.”

GPL:Imb:pl
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Enclosure

Y These new appointments will, of course, be subject to confirmation at the next reqular session of
the legislature. . . :
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MEMORANDUM February 11, 1991

SUBJECT: Regulatory Boards under art. Ill, § 26 of the Constitution

(Work Order No. 17LS-0663)
TO: Representative Max F. Gruenberg, Jr.
FROM: Jerry Luckhaupt

Legislative Counsel

You have asked for an opinion on the meaning of "regulatory agency" to determine
what boards may be covered by the appointment, confirmation, and removal
requirements of art. 11, § 26 of the Alaska Constitution. That section provides:

When a board or commission is at the head of a principal department
or a regulatory or quasi-judicial agency, its members shall be appointed
by the governor, subject to confirmation by a majority of the members
of the legislature in joint session, and may be removed as provided by
law. They shall be citizens of the United States. The board or
commission may appoint a principal executive officer when authorized
by law, but the appointment shall be subject to the approval of the
governor.

To determine the meaning of the term "regulatory agency" we must first look to the
views of the framers of our constitution to determine what they thought the term
meant or what they intended the term to signify. Art. 1ll, § 26, was proposed by the
Committee on the Executive Branch as Committee Proposal 10 (later amended and
resubmitted as Committee Proposal 10a), at the Constitutional Convention. Alaska
Constitutional Convention Proceedings(ACCP), Part 6. In the commentary submitted
by the executive branch committee with the proposal the committee explained their
recommendations concerning government organization. These recommendations are
embodied in secs. 22 - 27 of art. Ill, of the constitution. The committee said:

A clear distinction is made between the administrative departments,
such as public works, health, education, and welfare, and the regulato-
ry, including quasi-judicial, bodies such as a rate-setting public utility
commission.
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Delegate V. Rivers, chairman of the executive branch committee, summarized the
committee proposal and the meaning of a "regulatory board" in this manner:

The purpose of that is that in a regulatory board, regulating the power rates,
telephone rates, etc., the power of removal might be the power to make the office
ineffective so that removal would be proscribed by the legislature.

ACCP, at p. 1102 - 03.

Discussion of what a "regulatory board" is and does includes these statements by
delegates: "To me a utilities board would be regulatory” (ACCP, at p. 2204, Delegate
V. Fischer); and Delegate McLaughlin, in response to a question of what is the
difference between a "regulatory board" and a "quasi-judicial board" said:

Perhaps | can explain it in the terms best known to Alaskans. Very
roughly, the Fish and Wildlife Service and the CAB, the Fish and
Wildlife Service can set down regulations. Normally if there is an
infraction of those regulations, they pick up the offender and deliver
him to a judicial body, that is to the United States Commissioner, or
to the United States District Court. They have no power of absolute
confiscation on their own, no power to deprive of money or rights. In
the case of the CAB, the Fish and Wildlife, in substance then, sets
down regulations, but in the case of the CAB, they go further than
that. In substance, they determine as between carrier and carrier, who
is privileged and who can be deprived of it.

ACCP, at pp. 2204 - 05,

The delegates also acknowledged chat a "regulatory board" could also be a "quasi-
judicial board." ACCP, at p. 2206.

From this dis*. opears that the framers believed that a "regulatory board"
was a board th w rules or regulations to govern the public (Fish and Wildlife
Service), segments of the public (public utilities commission), or the use or
management of resources (Fish and Wildlife Service). A "regulatory board" would
seem to control or govern at large or in an area or field as the examples cited by the
convention reveal. A board or commission that merely issues rules or regulations
that govern or control its own internal conduct would not seem to be a "regulatory
board" as that term is used in our constitution as the regulations or rules issued by
such a such a board or commission do not govern or control at large or in an area
or field.

Such a construction comports with the definitions of the term "regulate.” Webster’s
New World Dictionary defines regulate as "to control, direct, or govern according to
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a rule. . .." And Black’s Law Dictionary defines regulate as " to fix, establish, or
control." While these definitions are broad enough to encompass internal operating
rules, rules that govern a board’s own conduct, when applied to the examples and
statements of the delegates to the constitutional convention, regulate apparently
means the act of controlling, directing, or governing the public, segments of the
public, or the resources of the state.

The constitutional convention proceedings are also helpful in determining whether
a public corporation could be considered a "regulatory board." The convention
specifically addressed the relationship between § 26 and the University of Alaska, a
public, corporation, and public corporations generally. Discussion of § 26 includes this
statement by Delegate Sundborg:

This whole section applies only to three classes of agencies. It applies
to principal departments of the state, to regulatory bodies and quasi-
judicial bodies. It is inconceivable to me that no matter what the
legislature did it could ever put the University of Alaska under one of
those three headings, and | am very much afraid here that if we read
in here an exception saying that it shall not apply to the University of
Alaska, that it would apply or that it could be construed to apply to
any other state corporation because we had not excepted that from the
language.

ACCP, at p. 2257.

Delegate Walsh stated that after checking with a couple of attorneys he believed that
the University of Alaska was not subject to the requirements of § 26 because it was
a public corporation. ACCP, at p. 2246. Delegate Riley stated the he believed that
the University of Alaska was clearly beyond the reach of § 26. ACCP, at p. 2248.
A similar comment was made by Delegate V. Rivers while entertaining questions
about the Committee on the Executive Branch’s report. ACCP, at p. 2033-34.

From these examples it seems clear that a public corporation, established by the
state, is not a § 26 board. It is also difficult to conceive how the state could delegate
the responsibility of running a principal department or the exercise of the state’s
police powers through a regulatory or quasi-judicial agency to a public corporation,
whose board owes ” duty to the corporation and not necessarily to the state. Finally,
the Alaska Supreme Court in Walker v. Alaska State Mortgage Authority. 416 P.2d
245 (Alaska 1966) held that ASMA, a public corporate authority of the state, was not
at the head of a principal department of the state for purposes of triggering the
confirmation requirement of 8§ 26. The court did not discuss, but apparently assumed
for purposes of that section that ASMA was not a "regulatory or quasi-judicial
agency."
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Therefore, | conclude that a "regulatory agency" for purposes of art. 1ll, § 26 of the
constitution, is an agency governed by a board or commission that adopts rules that
govern, direct, or control the public, segments of the public (including professions or
enterprises), or the use of the icsources of the state. The term does not include
public corporations created by the state. Whether a particular board qualifies as a
"regulatory agency" would probably be determined by the court on a case by case
basis. In view of the narrow reading the court gave to the legislature’s power of
confirmation in Bradner v. Hammond. 553 P.2d 1 (Alaska 1976) | would expect the
court to find that the legislature has no right to confirm in doubtful cases.

GPL:mi
91-029.mai
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SUBJECT: Discussion of Munson v. Territory of Alaska (W.O. 17LS-0662)

TO: Representative Dave Donley

FROM: Jerry Luckhaupt

Legislative Counsel

You have requested a discussion of the case of Munson v. Territory of Alaska. 16
Aiaska 580 (1956) and of its significance, if any, to the dismissal by Governor Hickel
of the chairman of the Alaska Public Utilities Commission. As the facts have been
presented to me, Peter Sokolov’s term as a commissioner on the APUC expired on
October 31, 1990. On November 8, 1990, Governor Cowper reappointed Mr.
Sokolov to a new term ending October 31, 1996. Governor Hickel removed Mr.
Sokolov from office in mid to late January, 1991, and appointed another to his seat.

The factual background of the Munson case was stated by the territorial district court
as follows:

One Ira A. Rothwell was appointed to the Alaska Fisheries Board
March 29, 1950, for a period of five years. On March 24, 1955, and
while the Twenty-second Territorial Legislature was in regular session,
the Honorable D. Frank Heintzleman, Governor of the Territory of
Alaska, submitted a letter for his reappointment to the legislature, as

follows:

"In accordance with the provisions of chapter 68, Session Laws of
Alaska 1949,1submit herewith for confirmation by a majority of all the
members of the Senate and House of Representatives in joint session
assembled, the name of Mr. Ira Rothweli of Cordova, Alaska, for
appointment to the Alaska Fisheries Board for the term ending March

31, 1960."

The legislature adjourned on March 25, 1955, sine die, without acting
upon this request and no further action was taken in its extraordinary
session, which followed the regular session. The governor took no
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further action in regard to his appointment. Nevertheless, Mr.
Rothwell continued to serve as a member of the board beyond the five
years of the original appointment without taking another oath of office
or receiving a new certificate.

By letter dated August 1, 1955, the Governor of Alaska appointed the
plaintiff, Albert Munson, on an interim status, to take the place of Mr.
Rothwell. On August 5, 1955, the plaintiff executed the oath of office
and received a certificate of his appointment.

The Alaska Fisheries Board, in preparation for a meeting which was
called for November 7, 1955, through its then director, Clarence L.
Anderson, sent notices of said meeting to all members of the Alaska
Fisheries Board, including Ira A. Rothwell, but failed to send a notice
to the plaintiff, Albert Munson.

Mr. Munscn, nevertheless, flew to Juneau and attended all meetings of
the board but was refused his seat by ihe other members of the board.

Munson, supra, at 582 - 83.

Munson then filed a declaratory judgment action asking that he be awarded his seat
on the board and that Rothwell be removed from the seat that he claimed. The
territorial court stated the issue in this manner:

There is but one issue to be determined in this case and that is, what
effect did silence and inaction on the part of the legislature have on
the attempted reappointment of Mr. Rothwell, that is, was such
inaction tantamount to confirmation, rejection, or was it without legal
effect whatsoever.

Munson, supra, at 584.

In answering this question the territorial court determined that the attempted
reappointment of Rothwell, having occurred while the legislature was in session, was
merely a "nomination™ akin to the federal system whereby the president "nominates”
persons to the senate for confirmation. In the federal system the "nominee" does not
take office pending appointment. In that situation:

there is no "appointment’within the meaning of vesting final title to the
office until acted upon affirmatively by the legislative branch of
government. Justice Marshall states that until the legislature acts, the
president is free to choose whom he will.
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Munson, supra, at 585, discussing Marburv v. Madison. 1 Cranch 137, 5 U.S. 137, 2
LEd. 60 (1803).

The territorial court also observed that state courts have frequently held that:

[i]f the legislature is in session at the time of the appointment, though
a vacancy in the office may exist, the authorities frequently hold the
appointee has no right to the office until confirmation.

Munson, supra, at 587.

The territorial court then found that a failure of a legislature to confirm is
tantamount to and thereby constitutes a rejection "and places an affirmative duty on
the governor to make a new appointment.” 1d. The territorial court also found that
8 4, ch. 64, SLA 1955 (now embodied with only minor changes as AS 39.05.080(d)),
which provided that appointees pending confirmation are vested with the duties,
powers, and obligations of their offices, only applied to interim appointments by the
governor, that is, to appointments made by the governor when the legislature was not
in session. The court found that section had no application to the situation where the
governor makes an appointment while the legislature is in session. In that situation,
as stated earlier, the appointment is merely a "nomination” which vests no title to, or
any of the duties, powers, oi obligations of the ou'L ..

Therefore, the territorial court found that Rothwell s attempted reappointment while
the legislature was in session was merely a "nomination” which no title to
membership on the Alaska Fisheries Board. When the legislature failed to confirm
Rothwell’s nomination and adjourned on March 25, 1955, by operation of law
Rothwell’s nomination was rejected. Rothwell continued to hold office under his
original appointment until that term expired on March 31, 1955, and then became a
holdover appointment, serving until his successor was appointed. Munson, supra, at
584. In this case August 1, 1955, when Munson was appointed by the governor.

The application of Munson to our present situation does not in any way support the
action of Governor Hickel in removing Mr. Sokolov from his seat on the Public
Utilities Commission. First, Mr. Sokolov was an interim appointee of Governor
Cowppr. Mr. Sokolov’s term ended on October 31, 1990. He was reappointed by
Governor Cowper on November 8, 1990, to a term ending October 31, 1996. The
legislature v/as not in session, therefore under Munson’s reasoning, Mr. Sokolov’s
appointment was an interim appointment vesting him with the title to, and the duties,
powers, and obligations of his office. At that time Mr. Sokolov became not a
"nominee”, without title and the duties, powers, and obligations of his office, but an
appointee, vested with the title and the duties, powers and obligations of his office
by virtue of AS 39.05.080(d), subject only to the legislature’s authority to confirm or
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fail to confirm him or to the governor’s authority to remove him as provided by law.
Art. 1, § 26. Alaska Constitution; AS 42.05.035.

The territorial court in Munson reaches this same conclusion after discussing a case
that interpreted a statute "strikingly similar” to that at issue in Munson. After quoting
from Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930), the territorial court said:

It is apparently the position of the Kentucky court that inaction is

tantamount to rejection and places an_affirmative duty upon the
governor to make a new appointment. This does not mean that the

Interim a Pomtee can be arbitrarily removed from his position at the
caprice of the governar.

Munson, supra, at 587 (emphasis added).

By this statement the Munson court clearly accepted the reasoning that in the case
of an interim appointee, that once title to an office has vested and the appointee has
entered upon the duties of it, his appointment may not be withdrawn or removed
merely at the governor’ discretion, as in the case of a nominee, who has not received
title to nor entered upon the duties of his office. The interim appointee may only be
removed as provided by law or by failure of the legislature to confirm, not "at the
caprice of the governor.”

Bell v. Sampson, quoted from extensively by the territorial court in Munson, is also
instructive on this point. In Bell, the Kentucky Supreme Court was confronted with
a situation involving interim appointments to state boards requiring confirmation by
the state senate. These interim appointees were vested with the title and duties of
their office pending confirmation. A new governor took office and apparently failed
to transmit the names of ihese appointments to the senate. The senate at its next
regular session failed to confirm these appointees. The new governor then appointed
others to these positions. The court held that the failure of the senate to confirm,
even without executive communication, was tantamount to rejection of the
appointments. The rourt found that the senate:

did not have to wait for the Governor to submit these appointments of
Governor Fields, but could on its own initiative, without any executive
communication from the Governor, institute and conduct investigation
of recess appointments made by him and confirm or reject them.

Bell, supra, at 581.

Also cited in Munson is another Kentucky case decided the same day as Bell and
involving a factual situation that is similar to that presented by Mr. Sokolov's
appointment by Governor Cowper and removal by Governor Hickel, McChesnev v.
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Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930). In McChesnev, Governor Fiem
Sampson appointed McChesney to the state text-book commission during the interim
between sessions of the legislature. McChesney entered upon the duties of the office.
Prior to the state senate coming into session the governor removed McChesney and
appointed another to the office. The governor contended that:

an appointment to the office in question is not complete without the
consent of the Senate, and until the title to the office is thus vested, the
Governor is free to designate, revoke, and reappoint at will. . . . We
are thus brought to the final contention forcibly pressed that the
appointments by the chief executive are mere nominations to be
confirmed by the Senate, vesting no title to the office until both the
Governor and the Senate concur, and that the governor may substitute
new nominations at will until the Senate has finally acted.

McChesnev, supra, at 585 - 86.
The court rejected these arguments saying:

[I]n cases where the nomination must be confirmed before the officer
can take the office or exercise any of its functions, the power of
removal is not involved and nominations may be changed at the will of
the executive until title to the office is vested. But under our system
the appointee of the Governor takes the office, enters upon the
performance of its duties, and is charged 'with responsibility. He holds
then subject alone to the action of the Senate. His status is not that
ofa nominee awaiting confirmation, but that of an officer invested with
the powers, privileges, and responsibilities of the position until the
Senate acts. A recall of his designation would operate as a removal
from office. It is argued that appointment to the office consists of two
separate acts, one by the Governor and one by the Senate, and until
both have acted there is no appointment such as to bring the incum-
bent within the protection of the law. Even so, the powers do not act
concurrently, but consecutively, and action once taken and completed
by the executive is not subject to reconsideration or recall. It is the
general rule that an appointment to office is intrinsically executive... .
In all jurisdictions where appointment to office is regarded as an
executive function, as here, an appointment to office once made is
incapable of revocation or cancellation by the appointing executive in
the absence of a statutory or constitutional power. ... What then
constitutes an appointment in so far as the chief executive has to do
with it? Appointment to an office by one possessing the appointing
power is the designation of another person to discharge the duties of
the office.... It is completed when the appointing authority has



Representative Dave Donley
February 11, 1991
Page 6

performed the acts incumbent upon him to accomplish the pur-
pose. ... The fact that the title to the office, and the tenure of the
officer, are yet subject to the action of the Senate, does not render
incomplete the act of the chief executive in making the appointment.
The appointment alone confers upon the appointee for the time being
the right to take and hold the office, and constitutes the last act
respecting the matter to be performed by the executive power.

McChesnev. supra, at 587.

Under the reasoning of the territorial court in Munson and the cases cited by that
court, Mr. Sokolov’s appointment by Governor Cov/per was not a mere "nomination™
but an appointment vesting Mr. Sokolov with the title and the duties, powers, and
obligations of his office on the Alaska Public Utilities Commission.

This conclusion is further buttressed by the fact that art. 11, § 26 of the Constitution
does not mention that the governor shall nominate board and commission members
and later appoint them, but rather states that the members of boards and commis-
sions "shall be appointed by the governor, subject to confirmation by a majority of the
legislature.” Nomination is no where mentioned. In fact, the original and revised
drafts of art. Ill, 8 26 of the Alaska Constitution, as prepared by the executive branch
committee at the Alaska Constitutional Convention, recommended the following

language be adopted:

Whenever a board or commission is at the head of a principal
department or of a regulatory or quasi-judicial body, the members
thereof shall be NOMinated and appointed by the governor, with the
advice and consent of the senate. ...

This "nomination” language and reasoning was specifically rejected by the framers of
our Constitution in 8 26 as it was finally enacted.

Any discussion of Munson deserves at least one final comment. The territorial court
in Munsonrftfcld that the forerunner of AS 39.05.080(d), which vests an appointee
with the*"dtmes, powers, and obligations of the office appointed to, pending
confirmation only applies in the case of interim appointments - appointments when
the legislature is not in session - and that all appointments made while the legislature
is in session are mere nominations which vest no title to the office nor any of its
duties, powers, and obligations. The language of AS 39.05.080 does not limit itself
to such an interpretation, nor is such an interpretation necessary under 8 26 of our
Constitution as explained earlier. Nor has the practice of the executive branch
supported this interpretation. Executive branch appointees, subject to confirmation
by the legislature, have routinely been appointed by previous governors and the
present governor while the legislature has been in session. These appointees have
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taken office, begun exercising the duties, powers, and obligations of their respective
offices ancUwye received their salaries. These appointees have not acted nor been
treated as mere "nominees"”, who are not entitled to their offices until confirmation,
but are appointees serving in their respective offices, presumably pursuant to
AS 39.05.080(d). I, therefore, conclude that the Munson court’s interpretation of this
provision and its application only to interim appointments was erroneous.

If you have further questions, please contact me at your convenience.

JPL:gc
91-062.glc
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SUBJECT: Governor’s Appointment to APUC (Work Order No. 17-
LS0366)
TO: Senator Pat Pourchct
FROM: Tamara Brandt Cook ~ 7
Director

Gerald P. Luckhaupt
Legislative Counsel

You have asked ihe following questions: (1) May the governor switch the members
of the Alaska Public Utilities Commission among the various seats, for example from
a public seat to engineering seat; (2) If seats may be switched, does the term go
with the member or stay with the seat; (3) Who or what determines when the term
of an appointee begins and when the appointee goes on the payroll, and may the
governor, prior to confirmation, instruct an appointee to take office? We hereby
respond as follows.

The facts as we understand them are that Mr. Sokolov was reappointed to the
engineering seat on the APUC for a six year term upon the expiration of his first
term by Governor Cowper. Mr. Sokolov took office and exercised the duties of his
office until his recent dismissal by Governor Hickel. Mr. Foster was appointed, and
confirmed by the legislature, to a consumer seat for a six year term approximately
four years ago. Governor Hickel has now moved Mr. Foster from his consumer seat
to the engineering seat which was opened up by Mr. Sokolov’ dismissal. Mr. Foster
continues to serve the term he was originally appointed to (for the consumer seat)
while Mr. Schoer, who was appointed to the consumer seat by Governor Hickel, is

serving the six year term vacated by Mr. Sokolov.

Technically, the switching of a board member from one seat to another on a board
would appear to constitute the removal and reappointment of the member, especially
if the seats are earmarked for individuals with particular qualifications, such as the
case where a member is moved from a public seat to an engineering seat.
Accordingly, if the legislature has the authority to designate seats for individuals with
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certain qualifications (the Attorney General has apparently accepted that such
qualifications may be legal, see e.g., April 23, 1981, opinion from R. Pegues to Helen
Beime; August 13, 1979, opinion from R. Pegues to Governor Hammond; May 24,
1988, opinion from G. B. Schaible to Governor Cowper), the appointment of an
individual to that seat, including the switching of seats, requires the removal of a
member from one seat in accordance with law and the confirmation of that member
in a new seat by the legislature. In the current situation, the legislature confirmed
Mr. Foster’s appointment to a consumer seat four years ago. His qualifications to
hold the engineering seat have never been reviewed or passed upon by the
legislature. To allow the switching of seats without confirmation by the legislature
when appointees are required to have different qualifications for different seats
would, arguably, prevent the legislature from exercising its constitutional duty to
review the appointments of the governor to ensure that qualified people are being
placed in control of important state government functions. Therefore, assuming the
legislature has the authority to p ascribe qualifications for appointments to particular
seats of the APUC, we conclude that :he switching of seats by the governor requires
confirmation by the legislature.

However, if the legislature is found to lack the authority to interfere with the
governor’s appointment power by prescribing qualifications for particular seats on the
APUC, a court could conclude that the governor has the power to switch seats. If
the legislature lacks the authority to prescribe qualifications and if the member who
is moved continues to serve for the duration of the term he was originally appointed
to, and confirmed for, and does not commence a new or different term, no removal
or reappointment has occurred. In that situation a court might conclude that the
member’s service to the state has not been interrupted - no break in service has
occurred - so as to require a new appointment by the governor and confirmation by

the legislature.

Regardless of whether a seat requires particular qualifications, if the board member
commences a new term, that is, if he assumes the term that belongs to the new seat
he is taking or the governor appoints him to some wholly new term (regardless of
whether his old term has expired), the effect is that of a new appointment or a
reappointment, requiring confirmation by the legislature. Ifthe member whose seat
is switched retains his original terra, that is, if the duration of the period he serves in
office is not altered, we do not believe that confirmation would necessarily be
required. Note, however, that if the period is shortened by the switch, the member
may have a cause of action against the state based upon his or her property interest
in the original term. Likewise, if the period is increased a confirmation requirement
may be triggered. We have been unable to discover any authority that clearly
addresses the question of whether the term is appurtenant to the seat or to the
person occupying the seat. Though, it seems reasonable to assume that a term
should be found to be appurtenant to the particular seat and not the individual who

happens to be occupying it at any particular point in time.
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Regarding your questions as to when a term begins and when an appointee goes on
the payroll and begins work, AS 39.05.080(4) provides:

(4) Pending confirmation or rejection of appointment by the legisla-
ture, persons appointed shall exercise the functions, and have the
powers and be charged with the duties prescribed by law for the
appointive positions or membership.

This language seems to provide that an appointment is effective when the person is
appointed by the governor (subject of course to the legislature’s authority to reject
or fail to confirm the appointee). The Attorney General has so held in an opinion
issued February 17,1982 by Kenneth Vassar, attached. The Supreme Court has, also*
held in a similar situation that an appointment is effective when made by the
governor. Division of Elections v. Johnstone. 669 P.2d 537 (Alaska 1983). When the
person goes on the payroll conceivably could be a different time than when the
person is appointed. There arc no statutes that set a date that an appointee is to
begin receiving a paycheck, though, there are statutes that set out when the governor
and lieutenant governor are to begin receiving their salaries. AS 39.20.020 and
39.20.040. These statutes provide that the governor and lieutenant governor begin
receiving their salaries when they take the oath of office. At that time they have
officially commenced upon the duties of their office. Using these provisions for
guidance, we conclude that executive branch appointees should begin receiving their
salaries when they take the oath of office and commence upon the duties of their

office.

If you have further questions, please contact us at your convenience.
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SUBIJECT: Confirmation Power of Legislature When the Governor Has

Failed or Refused to Transmit the Appointment to the Legisla-
ture (Work Order No. 17LS-0664)

TO: Representative Dave Donley

FROM: Gerald P. Luckhaupt
Legislative Counsel

You have asked what the authority of the legislature is to hold confirmation
proceedings for an appointee of the governor when the governor fails or refuses to
transmit the name of the appointee, or notice of the appointment, to the legislature
for confirmation. We hereby respond as follows.

Initially, in considering your question we must look to the constitution to determine
the appointment power of the governor and the authority of the legislature to
confirm or reject those appointments. Article Ill, sec. 25, of the Alaska Constitution
provides:

The head of each principal department shall be a single executive
unless otherwise provided by law. He shall be appointed by the
governor, subject to confirmation by a majority of the members of the
legislature in joint session, and shall serve at the pleasure of the
governor, except as otherwise provided in this article with respect to
the secretary of state. The heads of all principal departments shall be
citizens of the United States.

And art. Ill, sec. 26 provides:

When a board or commission is at the head of a principal department
or a regulatory or quasi-judicial agency, its members shall be appointed
by the governor, subject to confirmation by a majority of the members
of the legislature in joint session, and may be removed as provided by
law. They shall be citizens of the United States. The board or
commission may appoint a principal executive officer when authorized
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by law, but the appointment shall be subject to the approval of the
governor.

These provisions provide that the governor has the authority to appoint the "head of
each principal department" of the state and the members of each board or
commission that "is at the head of a principal department or a regulatory or quasi-
judicial agency.”" These appointees are all subject to the legislature’s constitutional
authority to confirm or reject them.?

In Bradner v. Hammond. 553 P.2d 1, 7 (1976), the Alaska Supreme Court described
the authority of the legislature to confirm the appointees described in sections 25 and
26 as:

not a distinct legislative power, but rather a part of the executive
power of appointment which has in turn been delegated in some
specific instances by constitution to the legislative branch of govern-
ment.

Therefore, the power of confirmation of the governor’s appointees to the "head of
each principal department” and to membership on each board or commission that "is
at the head of a principal department or a regulatory or quasi-judicial agency",
though normally an executive branch function, has been exclusively delegated to the
legislature by the Alaska Constitution.

To implement this confirmation power granted by ihe constitution the legislature has
enacted AS 39.05.080. This section provides that the governor:

shall, within 30 days of the convening of the legislature in regular
session, present to the legislature the names of the following persons:
(A) persons appointed to a position or membership v/ho have not
previously been confirmed by the legislature or either house of it; (B)
persons appointed subject to confirmation to fill an existing position or
membership vacancy; (C) persons to be appointed subject to confirma-
tion to fill a position or membership the term of which shall expire
before July 2, following the session of the legislature. If an appoint-
ment is made after the deadline but while the legislature is in session,
the appointing authority shall, within five calendar days after the
appointment is made, present to the legislature for confirmation the

NQOther appointments subject to legislative confirmation include certain military officers, art 11, §19;
the non-attorney members of the judicial council, art. IV, 88; members of the Commission on Judicial
Qualifications, art. IV, 810, and members of the University of Alaska Board of Regents, art. VII, 83.
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name of the person appointed. The deadline may be extended by the
legislature by the approval of a concurrent resolution. ...

But what if the governor fails or refuses to transmit the names of his appointments,
or a particular appointment, to the legislature? Is the legislature without authority
to confirm or reject the appointment if the governor does not commence the
confirmation process by transmitting the name? The Alaska Supreme Court has
never considered this issue but the courts of several other states have. The leading
case on the subject of the legislature’s authority to confirm or reject a gubernatorial
appointment in the absence of a communication by the governor appears to be
People v. Shawver, 30 Wyo. 366, 222 P.2d 11 (1924). Shawver was cited by the
Alaska Supreme Court in Bradner for the proposition that confirmation is a portion
of the executive's appointment power that has been delegated to the legislature by
the constitution. Bradner. supra, at 7, n. 19. In Shawver. the Wyoming Supreme
Court after reaching this conclusion addressed the next part of the issue presented
by that case: Whether the Wyoming Senate (granted the power to confirm the
appointees of the governor by the Wyoming Constitution) could act to confirm or
reject an appointee when the governor did not transmit the appointee’s name to the
Senate and did not ask that the appointee be confirmed? The case involved the
appointment of an individual to a state office by a governor who was then succeeded
by another governor. The new governor failed to submit the appointment to the
Senate for confirmation. The court said:

But why may not the Senate act upon an appointment of which it has
knowledge, if the Governor should refuse or neglect to ask for such
action especially where the appointee is known to have entered upon
the duties of the office? A provision for an appointment by the
Governor with the consent of or to be confirmed by the Senate directs
not only what shall be done, but also in effect what shall not be done.
The affirmative act of the two governmental agencies is required to
confer title to an office under such a provision. A completed appoint-
ment cannot be made in any other way than as so provided. [Citations
omitted] While the Governor’s act in selecting the person to be
considered for an office may be the principal and perhaps the more
important one of the two, it is not alone sufficient. A construction of
such provision denying the right of the Senate to act in any case unless
directly requested to do so by the Governor or by a communication
from his office would obviously give him the power to ignore the
coordinate right of the Senate, and might mean the abolition of that
right, and certainly would make it entirely dependent upon the
Governor’s pleasure.

Shawver. supra, at 23 - 24. The court then held that the Wyoming Senate properly
confirmed an appointee, though the governor had not requested the confirmation.
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The Kansas Supreme Court reached a similar conclusion in Barrett v. Duff. 114 Kan
220, 217 P. 918 (1923). That case involved the appointments to state offices by a
governor during a recess of the legislature. The appointees entered upon the duties
of their offices. A new governor took office and attempted to appoint others to the
offices and removed the previous governor’s appointees. By constitution, the Kansas
Senate had the authority to confirm the appointees of the governor and the governor
could not remove the state officers involved here except as provided by law. for
cause. The court said:

The plaintiffs deny any force or validity to the action of the Senate in
considering and confirming the appointments of defendants because of
the failure of the executive to directly transmit the names of defen-
dants. No good reason is advanced why the Senate would not consider
such recess appointments without such direct word from the executive.
Judicial notice or knowledge is the cognizance of certain facts which
judges and jurors may properly take and act upon without proof
because they already know them. Judicial notice means that the court
will bring to its aid and consider, without proof of the facts, its own
knowledge of those matters of public concern which are known to all
well-informed persons. Legislative notice is far broader than judicial
notice. 23 C.J. 58. The legislative department is equipped to deal with
any condition, general or special, however manifested or brought to the
knowledge of the law-making power. The mass of individual legislation
found among the statutes of all the states demonstrates this legislative
attribute. [Citation omitted].

The offices in controversy are all located in the capitol building, in
which the Senate holds its deliberations. They are important depart-
ments of the state government. The Senate may, and often does, have
official business with them. It receives reports from them. It considers
the service which the departments are, by law, required to perform. It
considers the extent of such service and its requirements. It considers
and passes appropriations in order that they may lawfully and properly
function. Under all the circumstances, the Senate cannot shut its eyes
to the facts as to whether their respective offices are filled; whether
they are functioning under the law, or whether there is a vacancy
therein The Senate, which has official knowledge of all of the acts
of another state department, may not close its eyes to an existing fact
merely because the executive has failed to transmit a communication
giving it the advice. The fact that the Senate is called upon to consent
to or confirm appointments presupposes an investigation upon which
to base its judgment as to whether or not it should confirm or reject
the named appointee. It is a matter of common knowledge that the
Senate of Kansas, likewise the Senate of the United States, may, and
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frequently does, investigate the charactei, fitness, and ability of the
appointee submitted for its consideration. The Senate must be
permitted to investigate on its own initiative, anci without communica-
tion from the Governor, the status of offices; otherwise the Governor
could fill and refill them at his pleasure by simply failing to advise the
Senate.... We conclude that the Senate did not go beyond its powers
in making the investigation concerning the offices held by the defen-
dants, and, having satisfied itself, that it could properly exercise its
judgment thereon. While it is the usual and customary courtesy of the
executive to transmit such facts to the Senate, we believe it the better
view to hold that the Senate may, on its own initiative, if it so desires,
ascertain the facts upon which to base its deliberative and final
judgment in confirming or rejecting appointees of the Governor.

Barrett, supra, 925-926.

Virtually all other courts that have considered this issue have reached the same
conclusion. Sec, e.g., Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930);
McChesnev v. Sampson, 232 Ky. 395, 23 S.W.2d 584 (1930); State v. Halladav. 219
N.W. 125 (S.D. 1928); State v. Brewster. 84 S.E.2d 231, 248 (W.Va. 1954);
Commonwealth v. Stewart, 286 Pa. 511, 134 A. 392 (1926). Our research has
disclosed only one court decision that has reached an opposite conclusion, Attorney
General v. Warner, 299 Mich. 172, 300 N.W. 63 (1941j. That court though, held that
under the Michigan Constitution and that State’s court decisions that the confirmation
power of the legislature is a legislative power, not a delegation of the executive’s
appointment power. As such, its reasoning is contrary to the Alaska Supreme Court’s
decision in Bradner and is distinguishable on that ground.

Therefore, we conclude that the legislature may properly consider the confirmation
or rejection of art. Ill, sec. 25 and 26 appointees of the governor, absent a
communication from the governor of a particular appointment or appointments made
during the interim and the session. While it is hoped that the governor will comply
with the reasonable procedure for communication of appointments the legislature has
provided in AS 39.05.080, if the governor fails or refuses the legislature may take
notice of previous appointments and of the persons occupying the constitutional
offices listed in sections 25 and 26. To hold otherwise would allow the governor to
prevent the legislature from exercising its constitutional confirmation power at his
whim, caprice, or neglect and would render the confirmation function a nullity.
Shawver. supra. Such an absurd result was not intended by the framers of our
constitution and would not, we believe, be embraced by our courts.
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SUB\]ECTZ Governor’s Power to Remove Members of Boards and Commis-

sions (Work Order No. 17-LS0618)

TO: Representative Dave Donley, Chair
House Judiciary Committee

FROM: Gerald P. Luckhaupt,"£<
Legislative Counsel

Tamara Brandt Cook r /
Director Xy

You have asked about the power of the legislature to confirm members of various
boards and about the authority of the governor to remove members.

Article 111, § 26, of the Alaska Constitution provides:

When a board or commission is at the head of a principal department
or a regulatory or quasi-judicial agency, its members shall be appointed
by the governor, subject to confirmation by a majority of the members
of the legislature in joint session, and may be removed as provided by
law.. ..

This section clearly provides that the members of art. Ill, § 26 boards and commis-
sions are subject to confirmation and may only be removed as the legislature has
provided by law. The Alaska Supreme Court in Bradner v. Hammond. 553 P.2d 1,

3 (1976) recognized this and said:

Removal of Section 26 board or commission members is as provided
by law and, therefore, not necessarily at the governor’s pleasure.

To determine how the legislature has provided for the removal of the members of
a board or commission that "is at the head of a principal department or a regulatory
or quasi-judicial agency"” one must look to the Specific authorizing legislation for the
board or commission to deter mine if the legislature has provided a specific procedure
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for removal. One must also look to the statutes pertaining to boards and commis-
sions generally in AS 39 and AS 08. AS 39.05.060 provides that the members of twe
various boards or commissions listed therein serve at the pleasure of the governor.
/iS 08.01.020 provides that the members of those boards and commissions listed at
AS 08.01.010 serve at the pleasure of the governor.

The removal of the members of boards or commissions that do not meet the
attributes of art. Ill, 8§ 26 boards or commissions is not as simple a question. In
considering this situation one must lock to the appointment and removal authority
of the governor and the type of government established by our constitution.

The government of the state of Alaska is divided into three branches, the executive,
the legislative, and the judicial. The authority granted to one branch may not be
exercised by another. In Alaska, "[t]he executive power of the State is vested in the
Governor." Alaska Constitution, art. 11, § 1. In Bradner v. Hammond, supra, the
court foand the executive authority of the governor necessarily clothes him "with the
power to appoint subordinate executive officers to aid him in carrying out the laws
of Alaska" and that "the appointment of executive officers is an executive function."
In support of this proposition the court cited Ahearn v. Bailey. 104 Ariz. 250, 451
P.2d 30 (1969). In that case the Arizona Supreme Court found:

The Governor is charged with the duty of taking care that the laws are
faithfully executed. He must, therefore, have the power to select
subordinates and to remove them if they are unfaithful. Accordingly,
we conclude that the power to remove is an executive function... .

And in Myers v. United States. 272 U.S. 52, 117-118, 47 S.Ct. 21, 71 L.Ed.2d 160
(1926) the United States Supreme Court said regarding the powers of the President:

As he is charged specifically to take care that [the laws] be faithfully
executed, the reasonable implication even in the absence of express
words, was that as part of his executive power he should select those
who were to act for him under his direction in the execution of the
laws. The further implication must be, in the absence of any express
limitation respecting removals, that as his selection of administrative
officers is essential to the execution of the laws by him, so must be his
power of removing those for whom he cannot continue to be responsi-
ble. [Citation omitted.] It was urged that the natural meaning of the
term ‘executive power' granted the President included the appoint-
ment and removal of executive subordinates. Ifsuch appointments and
removals were not an exercise of the executive power, what were they?
They certainly were not the exercise of 'legislative or judicial power in
government as usually understood.
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And generally it has been held in other states that:

[Tjhe power to remove is incident to the power to appoint and that the
authority to appoint an officer carries with it the authority to remove
such officer in the absence of any constitutional or statutory restriction.
(Gowev v. Siggelkow. 382 P.2d 764, 773 (ldaho 1963); 63 Am.Jur.2d,

Public Officers and Employees § 221.)

Clearly from this discussion the power to remove a member of a board or commis-
sion is as much a part of the executive power of the governor as is the power to
appoint as determined by the AlJaska Supreme Court in Bradner v. Hammond.

In determining that the confirmation power of the legislature provided in art. Ill, 88
25 (principal department heads) and 26, is merely a limited delegation of the
executive appointment power to the legislature, the court said:

As to this issue, we think the provisions of Sections 25 and 26 of
Article IIl are clear and unambiguous. Thus, we conclude that
Sections 25 and 26 mark the full reach of the delegated, or shared,
appointive function to Alaska's legislative branch of government.
fBradner v. Hammond, supra, at 7.)

Similarly, the legislature’s authority to determine how an art. Ill, 8 26 board or
commission member may be removed appears to be a limited delegation of the
executive appointment power and is limited to those boards or commissions that are
"at the head of a principal department or a regulatory or quasi-juaicial agency."
Under this reasoning, other board or commission members serve at the pleasure of
the governor and may be removed at any time despite limitations the legislature may

attempt to impose by statute.

There is contrary authority that rejects the notion that an appointee serves at the
pleasure of the governor when the legislature has set a specified term of office or has
otherwise limited the authority of the executive to remove the appointee by statute.

But the power of removal is not incident to the power of appointment
where the extent of the term is fixed by the statute. In the absence of
any provision for summary removal, appointments to continue for life
or during good behavior, which in contemplation of law is for a fixed
term - or for a fixed term of years cannot be terminated except for
cause. It is the fixity of the term that destroys the power of removal
at pleasure. (Gowev v. Siggelkow. supra, at 774.)

While the Alaska Supreme Court could adopt this general rule in Alaska, the
likelihood of this appears to be remote based upon the Supreme Court decision in
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Bradner. The reasoning of the Bradner court appears to require a determination
that non-section 26 boards and commissions are not subject to removal provisions
enacted by the legislature and that the members of those boards and commissions
serve at the pleasure of the governor. This conclusion seems tj be supported by the
reasoning in Walker v. Alaska State Mortgage Association. 416 P.2ti 245 (Alaska
1966) in which the court treated removal as an executive power and noted that where
members of a board serve at the pleasure of the governor they may be removed at
any time.

In response to your specific inquiries concerning the Boards of Education. Fisheries,
and Game, it appears that all are a*.. Ill, 8 26 boards and so their members are
subject V confirmation and may only be removed as provided by law. AS 14.07.115
provides that members of the Board of Education serve at the pleasure of the

governor.

The inquiries concerning the Board of Fisheries and the Board of Game are not as
easily answered. AS 16.05.280 provides that "[t]he governor may remove a board
member for inefficiency, neglect of duty, or misconduct in office” and provides for
notice and a hearing. This section applies to both the Board of Fisheries and the
Board of Game and appears to limit the governor to removals for cause only.
However, AS 39.05,060 provides that each member of the Boards of Fisheries and
Game "holds office at the pleasure of the governor notwithstanding the member’s

term." AS 39.05.060(d).

Two interpretations are available from the existence of these two seemingly
conflicting statutes. One is that they are not in conflict but are merely alternative
methods for the removal of board members. The second is that they are in conflict
and the later (in time) enactment controls. We will briefly discuss the two interpreta-
tions.

That the provisions are no* in conflict comports with the general rules governing
statutory construction. Generally, repeals of statutes by implication or reach of
another statute are disfavored and the statutes will be read in pari materia to avoid
any such conflict. Peter v. State, 531 P.2d 1263 (Alaska 1975). Here, the statutes do
not necessarily pertain to the same subject matter. AS 16.05.280 pertains to removals
of board members for cause and AS 39.05.060 deals with removals of board members
without cause. AS 16.05.280 also provides that board members "may"” be removed
for cause. It does not provide that board members may "only" be removed for cause,
thereby not providing an exclusive removal procedure. The statutes may be read
together to avoid any conflict, though the net result is to allow for the removal of
board members at any time and for any reason. Such a result is not absurd, since a
removal for cause may occasion public ridicule and injury to reputation necessitating
the notice and hearing provisions of AS 16.05.7.80, while no such effects would
normally attend a without cause removal.



Representative Dave Donley
February 1, 1991
Page 5

The second alternative, that the two provisions are in conflict and that the provision
enacted later in time controls, leads to the result that AS 39.05.060 impliedly repealed
AS 16.05.280. Terry, supra. AS 16.05.280 was enacted in 1959 and has not been
amended since that time. AS 39.05.060 was also enacted in 1959 and included the
Board of Fisheries and Game (when only one combined board existed). In 1975 the
Board of Fisheries and Game was split into two separate boards, the Board of
Fisheries and the Board of Game, by chapter 206, SLA 1975. That act also amended
AS 39.05.060 to include both the Board of Fisheries and the Board of Game. Since
the legislature is intended to have knowledge of all its previous enactments, its
enactment of AS 39.05.060 to include the Boards of Fisheries and Game acted as an
implied repeal of AS 16.05.280 under this interpretation and, therefore, the members
of the Boards of Fisheries and Game serve at the pleasure of the governor.

Of these two interpretations the former appears to be the most reasonable.
Therefore, we conclude that the members of the Boards of Fisheries and Game serve
at the pleasure of the governor in addition to being subject to removal for cause after
notice and hearing as provided by AS 16.05.280.

In response to your question regarding removal of members of the Board of Trustees
of the Alaska Permanent Fund Corporation AS 37.13.070(a) provides:

(@) The governor may remove a member of the board from
office. A removal by the governor must be in writing and must state
the reason for the removal. A member who is removed by the
governor may not participate in board business and may not be
counted for purposes of establishing a quorum after the member
receives written notice of removal from the governor.

The Board of Trustees is not a regulatory or quasi-judicial body, nor is it at the head
of a principal department. (See Walkerv. Alaska State Mortgage Association, supra.
wherein the court specifically considered and rejected the argument that a board of
a public corporation with a legal existence independent of the state is a board of a
principal department for purposes of triggering the confirmation requirement.) Since
the Board of Trustees is not a section 26 board, members are not subject to
confirmation and the legislature may not by lav/ substantially curtail the power of the
governor toremove members. It is possible that even the requirement of a statement
of reasons for removal woula not be enforced by a court.
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SUBIJECT: Confirmation Powei of Legislature When the Governor Has

Failed or Refused to Transmit the Appointment to the Legisla-
ture (W.O. 17LS-0450)

TO: Senator Dick Eliason

FROM: Gerald P. Luckhaupt
Legislative Counsel

You have asked what the authority of the legislature is to hold confirmation
proceedings for an appointee of the governor when the governor fails or refuses to
transmit the name of the appointee, or notice of the appointment, to the legislature
for confirmation. We hereby respond as follows.

Initially, in considering your question we must look to the constitutor, to determine
the appointment power of the governor and the authority of the legislature to
confirm or reject those appointments. Article 11, sec. 25, of the Alaska Constitution
provides:

The head of each principal department shall be a single executive
unless otherwise provided by law. He shall be appointed by the
governor, subject to confirmation by a majority of the members of the
legislature in joint session, and shall serve at the pleasure of the
governor, except as otherwise provided in this article with respect to
the secretary of state. The heads of all principal departments shall be
citizens of the United States.

And art. Ill, sec. 26 provides:

When a board or commission is at the head of a principal department
or a regulatory or quasi-judicial agency, its members shall be appointed
by the governor, subject to confirmation by a majority of the members
of the legislature in joint session, and may be removed as provided by
law. They shall be citizens of the-United States. The board or
commission may appoint a principal executive officer when authorized
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appointment is made, present to the legislature for confirmation the
name of the person appointed. The deadline may be extended by the
legislature by the approval of a concurrent resolution....

But what if the governor fails or refuses to transmit the names of his appointments,
or a particular appointment, to the legislature? Is the legislature without authority
to confirm or reject the appointment if the governor does not commence the
confirmation process by transmitting the name? The Alaska Supreme Court has
never considered this issue but the courts of several other states have. The leading
case on the subject of the legislature’s authority to confirm or reject a gubernatorial
appointment in the absence of a communication by the governor appears to be
People v. Shawver. 30 Wyo. 366, 222 P.2d 11 (1924). Shawver was cited by the
Alaska Supreme Court in Bradner for the proposition that confirmation is a portion
of the executive’s appointment power that has been delegated to tiie legislature by
the constitution. Bradner. supra, at 7, n. 19. In Shawver. the Wyoming Supreme
Court after reaching this conclusion addressed the next part of the issue presented
by that case: Whether the Wyoming Senate (granted the power to confirm the
appointees of the governoi by the Wyoming Constitution) could act to confirm or
reject an appointee when the governor did not transmit the appointee’s name to the
Senate and did not ask that the appointee be confirmed? The court said:

But why may not the Senate act upon an appointment of which it has
knowledge, if the Governor should refuse or neglect to ask for such
action especially where the appointee is known to have entered upon
the duties of the office? A provision for an appointment by the
Governor with the consent of or to be confirmed by the Senate directs
not only what shall be done, but also in effect what shall not be done.
The affirmative act of the two governmental agencies is required to
confer title to an office under such a provision. A completed appoint-
ment cannot be made in any other way than as so provided. [Citations
omitted] While the Governor’s act in selecting the person to be
considered for an office may be the principal and perhaps the more
important one of the two, it is not alone sufficient. A construction of
such provision denying the right of the Senate to act in any case unless
directly requested to do so by the Governor or by a communication
from his office would obviously give him the power to ignore the
coordinate right of the Senate, and might mean the abolition of that
right, and certainly would make it entirely dependent upon the
Governor’ pleasure.

Shawver. supra, at 23 - 24. The court then held that the Wyoming Senate properly
confirmed an appointee, though, the governor had not requested the confirmation.
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in making the investigation concerning the offices held by the defen-
dants, and, having satisfied itself, that it could properly exercise its
judgment thereon. While it is the usual and customary courtesy of the
executive to transmit such facts to the Senate, we b dieve it the better
view to hold that the Senate may, on its own initiative, if it so desires,
ascertain the facts upon which to base its deliberative and final
judgment in confirming or rejecting appointees of the Governor.

Barrett, supra. 925-926.

Virtually all other courts that have considered this issue have reached the same
conclusion. See, e.g., Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930);
McChesnev v. Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930); State v. Halladav. 219
N.W. 125 (S.D. 1928); State v. Brewster. 84 S.E.2d 231, 248 (W.Va. 1954);
Commonwealth v. Stewart. 286 Pa. 511, 134 A. 392 (1926). Our research has
disclosed only one court decision that has reached an opposite conclusion, Attorney
General v. Warner. 299 Mich. 172. 300 N.W. 63 (1941). That court though, held that
under the Michigan Constitution and that State’s court decisions that the confirmation
power of the legislature is a legislative power, not a delegation of the executive’s
appointment power. As such, its reasoning is contrary to the Alaska Supreme Court’s
decision in Bradner and is distinguishable on that ground.

Therefore, we conclude that the legislature may properly consider the confirmation
or rejection of art. Ill, sec. 25 and 26 appointees of the governor, absent a
communication from the governor of a particular appointment or appointments made
during the interim and the session. While it is hoped that the governor will comply
with the reasonable procedure for communication of appointments the legislature has
provided in AS 39.05.080, if the governor fails or refuses the legislature may take
notice of previous appointments and of the persons occupying the constitutional
offices listed in sections 25 and 26. To hold otherwise would allow the governor to
prevent the legislature from exercising its constitutional confirmation power at his
whim, caprice, or neglect and would render the confirmation function a nullity.
Shawver. supra. Such an absurd result was not intended by the framers of our
constitution and would not, we believe, be embraced by our courts.
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LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y. Juneau, Alaska 99811 Deliveries lo: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101
MEMORANDUM December 26, 1990
SUBJECT: Status of governor’s appointment to APUC

(W.O. No. 7-LS0360)
TO: Representative Kay Brown

FROM: Jerry Lurkhaupt
Legislative Counsel

You have asked for an opinion on the status of the appointment by Governor
Cowper in November of a commissioner to the Alaska Public Utilities Commission:
Is the appointment binding on the new administration? May the appointment be
withdrawn by the new governor prior to confirmation by the legislature?

To answer your questions we must first look to art. Ill, sec. 26 of the Alaska
Constitution which states:

When a board or commission is at the head of a principal department
or regulatory or quasi-judicial agency, its members shall be appointed
by the governor, subject to confirmation by a majority of the members
of the legislature in joint session, and may be removed as provided by
law. They shall be citizens of the United States. The board or
commission may appoint a principal executive officer when authorized
by law, but the appointment shall be subject to the approval of the

governor.
AS 39.05.080(4) provides:

Pending confirmation or rejection of appointment by the legislature,
persons appointed shall exercise the functions, and have the powers
and be charged with the duties prescribed by law for the appointive
positions or membership.

Based upon the plain language of these provisions, if the public: utilities commission
is a "regulatory or quasi-judicial agency"” for purposes of art. Ill, sec. 26 (as it appears
tv) be), and if the commissioner: (1) has received a commLsion Pom Governor
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Cowper, as provided in AS 39.05.035; (2) has executed his constitutionally required
oath of office and filed it with the lieutenant governor as required by art. XII, sec.
5 of the Alaska Constitution and AS 39.05.040; and (3) has embarked upon and is
exercising the duties of his office; it appears his appointment is binding upon the
subsequent administration and he may only be removed as provided by law, subject,
of course, to the legislature’s authority to confirm or fail to confirm him. A member
of the Alaska Public Utilities Commission may only be removed from office by the
governor "by and with the consent of a majority of the legislature.” AS 42.05.035.
Absent removal by Governor Hickel, and consent to remove by a majority of the
legislature, the commissioner is entitled to retain his office subject to the legislature’s

decifioilLto confirm.

Support for this conclusion is found in the plain language of the Constitution and in
the court decisions. The Constitution recites in art. Ill, sec. 26 that the members of
those boards or commissions shall be "appointed™ by the governor. To determine the
meaning of "appointed” we can look to other provisions of the Constitution for
assistance. Article Il. sec. 5 of the Constitution .refers to the terms "nominated”,
"elected”, or "appointed" as exclusive alternatives which are—riparlv_ime.nrieri to .
catalogue the routes by which one may attain an ‘'office or position of profit™.
Becich v. Jefferson. 441 P.2d 27, 32 (Alaska 1968). In Alaska, "appointed” clearly

does not m;an "nominated".

In Division of Elections v. Johnstone, 669 P.2d 537, 539-540 (Alaska 1983) the
supreme court held that the term appointment as used in the Constitution means "to
designate for office.” The court also found that the_appointment of a superior court.
judge was effective nn the rnmplr.tinn nf tpe "last act of the appointing authority, in
that case, the letter of appointment issued to the judge by the governor.

The court cited McChesnev v. Sampson, 232 Ky. 395, 23 S.W.2d 584 (1930) in
support of this proposition. In McChesnev. the Kentucky Supreme Courl was
confronted with a situation where the governor, having the authority to appoint
members of a board subject to confirmation by the Senate, appointed in the interim
(between sessions of the legislature), McChesney who entered upon and performed
the functions of the office. Several months later, before the legislature had again
convened, the governor removed McChesney without cause and appointed another
person. McChesney sued to retain his office. The court held that the governor’
purported removal of McChesney was illegal. The court stated that the governor by
naming and appointing McChesney had exhausted his power to appoint and
performed the "last act” necessary to vest McChesney with his office, subject only to
the state senate’s authority to confirm or fail to confirm and to the governor’s
authority to remove McChesney for cause as provided by law. The court further
contrasted the situation where an officer is "appointed” subject to confirmation by the
legislature (as exists in Alaska by art. Ill, sec. 26 of the Constitution) wi';h the
situation where an officer is "nominated” subject to confirmation (as exists for federal
appointmc ts) and .vad:
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Furthermore, in cases where the nomination must be confirmed before
the officer can take the office or exercise any of its functions, the
power of removal is not involved and nominations may be changed at
the will of the executive until title to the office is vested. But under
our system the appointee of the Governor takes the office, enters upon
the performance of its duties, and is charged with responsibility. He
holds then subject alone to the action of the Senate. His status is not
that of a nominee awaiting confirmation, but that of an officer invested
with the powers, privileges, and responsibilities of the position until the
Senate acts. A recall of his designation would operate as a removal
fom-office-.-1t-is-argued-that-appointment-tcUhe-offiee.consists ofLi-WQ
separate acts, one by the Governor and one by the Senate, and until
both have acted there is no appointment such as to bring the incum-
bent within the protection of the law. Even so, the two powers do not
act concurrently, but consecutively, and action once taken and
completed by the executive is not subject to reconsideration or recall

. What, then, constitutes an appointment insofar as the chief
executive has to do with it? Appointment to an office by one
possessing the appointing power is the designation of another person
to discharge the duties of the office. [Citation.] It is completed when
the appointing authority has performed the acts incumbent upon him
to accomplish the purpose. [Citations.] The fact that the title to the
office, and the tenure of the officer, are yet subject to the action of the
Senate, does not render incomplete the act of the chief executive in
making the appointment. The appointment alone confers upon the
appointee for the time being the right to take and hold the office, and
constitutes the last act respecting the matter to be performed by the
executive power. [Emphasis supplied].

McChesnev. supra, at 587.

The court concluded by stating: "Such power as flows from the act of the Governor
in making the appointment is invested by the statute in the appointee, and may not
thereafter be recalled or bestowed upon another unless the consent of the Senate is
withheld." See also Barrett v. Duff. 114 Kan. 244, 217 P. 918 (1923).

The rule discussed in McChesnev v. Sampson has been variously stated by courts and
commentators to be the "majority rule", the "general rule”, and to be "universally
held." See e.g., Barrett v. Duff, supra: State v. Esslinti. 128 N.W. 2d 307, 311 (Minn.

1964) ("well settled™); State v. Brewster, supra; 89 ALR 135 (“"general rule").

McChesnev and the rule discussed in it ate based upon Marhury v. Madison. 1
Crunch 137, 5 U.S. 137, 159-60, 2 L.Ed 60, 68-69 (1803) in which Justice Marshall

stated:
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[W]hen the officer is not removable at the will of the executive, the
appointmet.t is not revocable, and cannot be annulled. It has con-
ferred legal rights which cannot be resumed. The discretion of the
executive is to be exercised until the appointment has been made. But
having once made the appointment, his power over the office is
terminated in all cases, where by law the officer is not removable by
him.

While the principle of a strong executive is embraced by our Constitution and
recognized by our courts. Bradner v. Hammond. 553 P.2d 1, 3, n.3 (Alaska 1976), that
-princif)le-does-not_mandate_a_different-conclusion-thanJ.halL.reached_by_ lhe_ Ujiile(i
States Supreme Court, the McChesnev court and their progeny. To state that a
subsequent governor has the authority to recall the appointments of a previous
governor, absent constitutional or statutory authority, would render appointments to
office personal to the particular governor and his term. This is contrary to our
Constitution which establishes an office of governor and provides for succession to
that office. Under our constitution there is a governor and a governor there will
always be, though the individuals occupying the office may come and go. See e.g.,
People v. Shawver. 30 Wyo. 366, 222 P. 11 (1924); Barrett v. Duff, supra: State v.
Brewster. 84S.E.2d 231,246 (W. Va. 19541: Tappvv. State. 82S0.2d 161, 169(1955).

Clearly, if the APUC commissioner has been appointed by Governor Cowper, has
received his commission and executed and filed his oath, and has embarked upon the
duties of his office his appointment may not be revoked or recalled and he may be
removed only as provided in AS 42.05.035, subject, of course, to the legislature’
decision to confirm him or not to confirm him.

Be advised that the Attorney General has issued two memoranda of advice (attached
hereto) that appear to conflict with this opinion. The first, issued in 1979, dealt with
a reappointment of a board member by an outgoing governor to a term to commence
after the outgoing governor has left office. The other memorandum issued in 1983,
does not acknowledge the limited nature of this earlier memorandum and alerts the
reader that the memoranda are without authority. These memoranda were issued
prior to the Johnstone decision cited in this opinion. The vitality of these memoran-
da are questionable considering their lack of authority, this opinion, and the
settlement by the state of a lawsuit filed by Michael Whitehead appointed by
Governor Hammond to a position on the Commercial Fisheries Entry Commission
prior to Governor Hammond leaving office. Mr. Whitehead was replaced by
Governor Sheffield and he sued. It is my understanding that the state settled the

case.

GPL:mi:gc:mi
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Vicki A. Clayman oatE December 10, 1979

Office of the Governor
file no. J-66-334-80

THEPHONE NO.

AVRUM M. GROSS subject: Reappointments to
ATTORNEY GENERAL boards or commissions

Rodger W.
Assistant Attcrfryeeheral

You have asked whether, prior to the expiration of
Ins- bwrTterm, the- Governor can_make" reappointments- of membersT
of boards or commissions whose terms expire thereafter. You
also ask whether, if that is the case, the new Governor can
revoke the reappointment and appoint someone else.

We believe that the answer to both questions is yes.

When a term for an office is set by law, the term
continues until' its conclusion, regardless of the actual
tenure of any person who may hold the office from time to
time. Thus, when an incumbent leaves office prior to the
expiration of his term, his successor is appointed for the
remainder of that term, and the successor must be reappointed
if he is to hold the position beyond the end of that term.
Accordingly, no matter what an incumbent nay do, his term
continues until its prescribed end.

Nothing, however, precludes the Governor, as ap-
pointing authority, from anticipating the end of terms of
office and making present appointments to fill the offices
as those terms expire in the near -future. Indeed, he is re-
quired to do this during each session of the legislature
with respect to offices which have terms which will expire
before July 2, and to submit the names of his appointees to
the legislature for confirmation. AS 39.05.030(1). Hence,
the Governor, even though he may be leaving office in early
December, may make appointments for terms which begin the
following January.

If the appointments are subject to confirmation,
they are not complete until the legislature confirms them.
Prior tc confirmation, the new Governor may withdraw the
nomination. And indeed, he need not even submit it and can
merely revoke the nomination outright. If the appointments
are not subject to nomination, they take effect when the ap-
pointee qualifies and takes office. That cannot happen un-
til the new term for the office begins. Until that time,



-s. Vicki A. Clavroan
Oecer.ber 10, 1979
?age-#2

Che appointment can, as a general rule, be revoked.

It is probably because each new Governor has the
power to countermand any appointive actions taken by each
outgoing Governor which remain pending that.the latter have
not established a history of making midnight appointments to
terms of office which begin after they leave office. Where,
as in the famous case of Marbury v. Madison, 5 U.S. (1
Cranch) 137 (1803), the appointments can be accomplished in
~their*enrtret:y before-thelexpxrariou-c-f--the-appoint-ing—aut— -
thcrity's own term of office, midnight appointments make
some sense. But where they remain pending, they will have
been futile unless the incoming chief executive approves of
them as well.

RWP/pjg
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T0. Kevin Bruce, Special Assistant: pate.  February 3, 1933
- Office of the Governor ‘
TELEPHONE No.  465-3600
Norman C. Gorsuch ... Withdrawal of
from- subject: .
Attorney General” appointment

By: <fames L. Baldwin
Assistant Attorney General
Governmental Affairs-Juneau

You have asked if Governor Sheffield may refuse to for-
ward to the legislature the name of a person appointed by the
former governor to an office in the executive branch of state
government.

We have attached a copy of our earlier memorandum of
advice of December 10, 1979. In that memorandum we advised the
governor that he may remove a person before confirmation by with-
drawing the nomination, or if the name has not been forwarded to
the legislature, by informing the person that he or she is no
longer under consideration. We reaffirm that advice. However,
you should consider the fact that no authority is cited for our
earlier advice and that no Alaska case exists to guide us con-
cerning the resolution of this issue.

If our reasoning expressed in the earlier memorandum is
rejected by a court, and the appointment is not considered to be
a nomination, then an appointee whose name is summarily withdrawn
may have a cause of action for denial of a property right without
due process of law. See Breeden v. City of Nome, 628 P.2d 924
(Alaska 1981).

JL3/pjg
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TH_ECOPIER 1007) 7E7S6SAl
TELEPHONE (907)

ALASKA PULP CORPORATION

«QO0 SAWMILL CREEK ROAD -« SITKA, ALASKA 39835-9201

May 7, 1991

Senate Judiciary Committee
State of Alaska

Gentlemen:

This letter is in support of the confirmation of Dave Dapcevich for the State Judiciary
Council. 1 have known Mr. Dapcevich for more than 8 years in a variety of relationships
in Sitka. He has always been fair, honest, and a person of the h!?hest Integrity. He'is
obviously a thoughtful,intelligent person that understands the realities of life in" Alaska.

| would ur?e our confirmation of Mr. Dapcevich as a Eerson_ who will ably represent the
interests of ail the people of the State on the Judicial Commission.

Very truly yours,
ALASKA PULP CO

Franklin C. Roppel
Executive Vice President

FCRrlc

cc: Dave Dapcevich
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Harch 15, 1991

- Gi COMVj.Vilt.
Donald Tanner,

Director of Boards and Commissions
State of Alaska

Juneau, AK 99810

Dear Mr. Tanner,

I am writing to request that | be considered for an appointment to a
public member position on the Alaska Judicial Council when a vacancy
occurs.

I am a lifelong Alaskan, have been actively involved in public service for
the past sixteen years and am committed to the concept of citizen
involvemcmt in the affairs of our state and municipalities.

My involvement has always gone beyond mere membership on the boards and
committees on which 1"ve served as | do my homework and make every effort
to become as knowledgable as | can before making any decisions. I believe
that hard work, plus a common-sense approach to problem solving, has
enabled me to serve successfully for many years in many diverse positions,
I believe this is the type of approach you are looking for in your
citizen-at-large appointments to state boards and commissions.

My resume follows:

Age: 42

Birthplace: Juneau

Marital Status: Married, two children

Current Employment: 1975-91 - Self-employed accountant
Previous Work Experience: 1975-78 - Assistant Director &

Accountant for the Alaskan
Youth Village in Juneau

1970-75 - Employed as accountant at
Dapcevich Accounting Service
in Sitka and Juneau

Education: 1963-67 - Sitka High School Graduate

1967-69 - Attended Western Washington
State College in Bellingham

1968 - Attended Sheldon Jackson
College 1in Sitka

1970-73 - Attended ITT Peterson School
of Business in Seattle -
Graduated 1973 from
Executive Accounting Pgnm.
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Community Service 1975-78 - Worked for 1/3 previous
salary for Alaskan Youth
Village.

1978-86 - Member of Board of Directors
Sitka Receiving Home

1984-86 - Chaired Receiving Home Board

1979-85 - Member of Sitka Parks and
Recreation Committee

1985-91 - Assembly Member, city and
Borough of Sitka

1938-89 - Deputy Mayor
1990-91 - Deputy Mayor

1986-87 - Member, Legislative
Committee, Taxation &
Finance, Alaska Municipal
League

1987-91 - Member, Board of Directors
Alaska Municipal League

1990-91 - Local Government Committee,
Southeast Conference

1975-91 - Various short-term boards &
committees when requested

| feel a bit uncomfortable going to all this detail, but am listing it to
show that my committment to public service is for real. I might also add
that I'm not proud of my educational stints at W Wash. State and Sheldon
Jackson Colleges, but finally got seriouB in the early 1970's and have
been "going to school™ ever since.

If I can provide any additional information which would assist you in
making your decision, please do not hesitate to call or write.

Thank you for your thoughtful consideration.

Respectfully yours,

David A. Dapcevich

221 Lincoln Street

Sitka, AK 99835

Phone (W)747-1040 (H)747-6018
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November 8, 1990

Mr. Peter Sokolov
11100 Magnolia Street
Anchorage, AK 99516

Dear Peter,

I want to express my sincere appreciation for the many hours
which you have given to the State of Alaska as a member of
Alaska Public Utilities Commission. I am pleased to re—
appoint you to.another term ending October 31, 1996. Again,
you will possess the authority to exercise the powers and
perform the duties of your office pending confirmation by
the Legislature. With this reappointment, you will continue
in the position of Chair of APUC until your Chair term
expires on December 1, 1993.

Enclosed is an updated identification card to facilitate
=your travel as a board member. Please use these card
privileges only during official state business. If you
should resign your appointment before your terra expires,
please return the card to my Boards and Commissions Office.

We Alaskans appreciate your continuing and important
contribution to our citizens and state. Thanks for doing
your part.

Sincerely,

gS Ste\/e Cowpsr

Steve Cowper

Governor
Enclosure
bcc: Lt. Governor®"s Office Am
Regional Offices Barbara.Whiting
Contact: Ted Moni"nski Senate Secretary
Juneau Information Office Rep. Ron Larson
Chief Clerk of the House EEO

Anchorage Information Office

SC:PFB:tin 0101/09



January 31, 1991
SENT VIA TELECOPIER

Don Tanner, D.irector
Boards and Commissions
Office of the Governor
State of Alaska

P.O. Box A

Juneau, Alaska 99811-0101

Dear Mr. Tanner:

This is in response to your January 29, 1991 letter, in
which you informed me that Governor Hickel is attempting to
withdraw my reappointment to the Alaska Public Utilities
Commission, and to replace me on the Commission effective
January 23, 1991.

I was lawfully appointed to the Commission, and may not
be summarily removed. Furthermore, the Alaska State
Legislature has the right and the responsibility to decide
whether or not to confirm my appointment. | believe that my
appointment has already been submitted to the Legislature
for confirmation, and | request that no action be taken to
prevent the Legislature from carrying out its
responsibilities. If my name has not been submitted, then |
request that it be submitted, as the lav/ requires.

While | believe that the action taken by the Governor's
Office is illegal, | also do not believe that it is in the
public intere'st to become involved in a personal
confrontation with the Governor's Office. | will therefore
physically vacate the premises where my office is located,
as you request. I also will comply with any reasonable
requesit for my continued assistance in seeing that the
duties and responsibilities of the Commission are carried

out. At the same time, | reserve all of my rights under
law, including the right to be reinstated to my position on
the Commission. | will immediately resume the performance

of my duties on the Commission upon notification of ay
reinstatement.

Sincerely youru,

Peter Sokolov
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Section 24 =Supervision.
Each principal department shall be under the supervision oi the gover-
nor.

-Section 25 - Department Heads.

The head of each principal department shall be a single executive unless
otherwise provided by lav/. He shallbe appointed by the governor,subject
to confirmation by a majority of the members of the legislature injoint
session, and shall serve at the pleasure of the governor, except as other-
wise provided in this article with respect to the secretary of state. The
headsofall principal departments shall be citizens of the United States.
Revisor's note Senate Joint Resolution No. 2, "changing the name of the secretary of

state to lieutenant governor” in 16 sections of the Alaska Constitution, approved by the
voters August 25,1970, inadvertently omitted express amendment o f this section.

Section 26 - Boards and Commissions.

When a board or commission is at the head o fa principal department or
aregulatory or quasi-judicial agency, its members shall be appointed by
the governor, subject to confirmation by a majority of the members of
the legislature injoint session, and may be removed as provided by law.
Theyshall becitizensof the United States. The board or commission may
appoint a principal executive officer when authorized by law, but the
appointment shall be subject to the approval of the governor.

Section 27 - Recess Appointments.

The governor may make appointments to fill vacancies occurring during
a recess of the legislature, in offices requiring confirmation by the
legislature. The duration o fsuchappointmentsshill be prescribed by law.

17
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INCIDENCE OF ADVERSE EVENTS AND NEGLIGENCE IN HOSPITALIZED PATIENTS
Results of the Harvard Medical Practice Study |

Troycn A. Brennan, M.P.H., M.D.,J.D., Lucian L. Leape, M.D., Nan M. Laird, Ph.D.,
Liesi Heserv, SC.D., A. Russp.ll Localio,J.D., M.S.,, M.P.H., Ann G. Lavnirrs,SC.D.,
Joseph P. Newhousk, Ph.D., Paul C. whiler, LL.M., and Howard H. Hiatt, M.D.

Abstract Background. As Eart of an_interdisciplirery

study otmodlcalnJury and malpractice litagption, wo esti—

mated thio Incidence ofadvorse ovortta, definedas Injuilea

caused by medical management, and of the subgroup of

g?gh Injuries that resulted from negligent or substand—
care.

Methods. We reviewed 30,121 randomly selected rec—
ords from 51 randomly selected acute caro, lat-
ric hospitals InNow York State In 1984. We then devel —
oped population estimates oi Injuriesand computed ratas
according tothe aga and_sexofjtmmﬂa’.isaswed astre
spﬁlahﬂgs of the physicias. i N

ESUILS.  Adverse events oocuriadTn® i pafoenlof thu
hospitalizations (95 percent confidence Intenal, 3,2 0
4,2), and 27.6 peroent of the adverse e\emtcwore due o
negliigence (% percent confldenca Intenel, 22.5 ©32.9),

Although 70.5 peroent of the adverse events gave rnise o
dissbility lestirg less than sixmonths, 2.6 percent caused

R the past decade there Las been a steady
crease in the number of 'malpractice claims

permanently dissbling Injuries and 13.6 psroent led o
ceath. Tito pe! adverse events attritutsble to
negligence | In the categories of more severe
Irgu’ies (Wald test*4 « 21.04, P<0.00QL). Using weight—
ed totals, we estimated that among the 2,671,063 pa—
teats discharged from New York hospitals In 1934 thore
were 93,609 adveroo events and 27,179 adverse events
involving negligence. Ratos of adverse events rose with
age .QU0t). Tha percentage ot adverse ovents due
10 negligenco was markedly higher among tho elderly
(Pco.oi). There were significant differences In rales of
advorse events among categories of dlinkal specialties
(P<0.0001), hut no differences Inthe percentage duo to
negligence.

Conclusions. There !sa substantial amount of Injuryto
patients frommedical management, and many Injuriaare
the roault of subslandard care. (N Engl J Med 1991;
4:3106.)

substandard care were developed over 10 years ago.-t
Other ruvitnvs by phyBirians to identify poor-quality

ought against health care providersi4 and in theare or adverse events have been restricted tc non-

monetary damages awarded to plaintiffs.85 This
increase has precipitated numerous Btatc programs
designed to moderate the number of claims and en-
courage providers to develop quality-of-care Inina-
rives@4Advocates of tort reform argue that the cast-
ing system of malpractice litigation is inefficient in
compensating patients injured bv medical Fractlce
and in deterring the performance of poor-quality care
that is sometimes responsible for the injuries.8Others
defend the role of tort litigation.9 These debates svill
probably continue even as claims rates begin to de-
Crease.

Controversy over the virtues of commou-law mal-
Fractic_e litigation occurs without much empirical in-
ormation regarding the epidemiology of poor-quality
care and mtrogenlc injury. The most widely quoted
estimates of the incidence of iatrogehic injury and
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rarriom samples of much smaller numbers of rec-
0 "is.1218

To address the need for empirical information, we
undertook the Harvard Medical Practice Study. A pri-
mary goal was to develop more cuitcr: and more reli-
able estimates of the incidence of adverse events and
negligence in hospitalized ﬁatient', We denned an ad-
verse event as an iojuty that war, caused by medical
managementérather than the underlying disease) and
thatprolonged the hospitalitaticn, produced a disabil-
ity at the time of discharge, or both. We defined negli-
gence as care that fell bdow the standard expected of
physicians in their community. To estimate the inci-
dence of these critical events, we reviewed a random,
sample of more than 31,000 hospital records using
techniques we have previously described. ¥

Methods
Sample Scujctlon and Record Reviow

W; have prsjented our mcthodi of record review and our lair-
plinj; itrarcgy in detail cUcwhere.J6We wed n twatngc lampling
procea to crcalc a weighted laraplc of 31,429 record# cf hor-

i.oliicd padcnu from a papal-don of 2,671,633 nonp'.ychiai-

c patlctiu discharged from nc.nfcdcral acut# cam ho?pitalt la
New York in 1084, Initially, (be recordt were (erccneflby trained
nuriri and rr-edical-record* r.nalysu; !f t record was icreenci
a» povtive, two physician* independently reviewed it. The phy-
sician*, alrr.oit all of whom were board-certified interniiu or rur-
3eom. were trained by ua to sasest the medical recondi for evidence
of advene cventi and negligence (App-ndbt 1) and to grade
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thi'ir xinlidener that on ndventc event had occurred on a im Ic of
0 io 6 {(lie causation more).

"Became We were interetid Inestimating theetatewldc Incidence
of adverse events, the phvildan-rcvicwets recorded not only ad-
vtree events that creurrcd and were discovered during the Index
hospitalization, hut also there uused by medical management be-
fore tho Index honpimliratloa und fint discovered during It. In cal-
culating incidence nttes. we counted only events discovered during
the sampled 10B4hnjplialieatiuns, By Including udversc cvenu that
oam .rvJ earlier hut were first discovered during tho Indenhospitali-
sation, we compensated for adverse events caused during the index
ho.'initnlixaiion but discovered only after discharge, In order to
avoid overstating incidence, wc excluded events that were cam
during tho 1034 index hospitu fixation but were discovered during e
uitaequent hospitalization in 1984.

If the reviewers' confidence in the occurrence of an adverse ever t
was greater than 1 on n ilx-pointscale, they assessed the disability .t
caused, Next, theyjudged whether there was evidence of negligent
am) indicated their level Tf confidfrteo in thatjudgment. Throur.h-
out the ptveeit, they could consult New Yurk spcdalisw rmntilicd
for the purpose, Diatrepanciua between the two physic:on-revicv/crs
in ths idcentificntlon of iidvmo events were noted by a mcd'cal-
rceordi-atmlysii supervisor overseeing ihc screening process and
were resolved in an Independent review by a supervising physician
(one of six physicians from Poston whodirected the record rcvl .tv in
one region ir. New York),

Ttsallng Rollobllity and Validity

To test the validity or thc processor screening by mediMI-r.cords
nmdysts, | percent of all records were reviewed again by a medical*
reeords-xnnlysii supervisor using a blank screening form. Thi valid-
ity of the initial review wiu tcried by considering the supr rvijor's
review a gold standard.

The reliability of judgments of adverse events (causation) and
svhtandard enrr (negligence) wai tested by a team consisting of ti
mcdlcal-recotds-anulysis supervisor, several phyiiciuo-rrviewcn,
anti d phyrid.m-supcrvisor, which completed a second review of all
records initially screened as positive at two hospitals. The results of
thin review were compared with those of the original rrtfcw, with
use of the kappa statistic.

Follow-up ol Mituring Records and Adjustments

Several months after the initial review of ftootds, we uked all the
hospitals to attempt to identify the current status ofany rccordnthat
they hud not located earlier. We reviewed ail the records found In
diia follow-up search, using our regular review process. This en-
abled us to estimate the rates of adverse events aad negligence in
missing records. Woc also adjusted for possible differential selection
gf missing records according to hospital and ease type , end we used
Imputation to fill in the missing Items or data, coadidoiu! on a
reviewer’s response to other items,I7

Definition Oi VctrlahloB

To establish that an adverse event or negligence hod occurred, we
used as a criterion a.. average confidence score or 4or higher (on a
six-point scale). For pntient-disabllity scores we used the ratings
given by both reviewers and assigned half the weight for each case
toeach of the two reviewers. Data concerning age, tcx, and primary
discharge diagnosis were obtained from the daln base d*the New
York Ststewidc Winning and Research Cooperative Bystem
(SPARCS)." Specialties were determined on the basis of diagnosis-
related gi'twps (DRQs] (Appendix 11).

Statistical Analysis

Wo report our results ti the percentage of discharges with ad-
verse cventi, the percentage of advene events due to aegliger.ee,
and population estimates of the numbers of advene events and
advene events dus to negligence according to disability catcgery.
We calculated all percentages and population projections using
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the selection weighis, adjusted as described above. Wt used the
5ESUDAAN software package to calculate standard errors.18The
significaneoor differences In rates was tested with the Wald statistic.

20.*five age groups wo computed the crude rate of adverse events
und a rate directly standardized to control for the inherent risk
that a particular diagnosis would give rise to an adverse event.
We standardized the rate using (bur risk categories obtained
as follows. Three pbysician-superviiers Individually rated all
470 DRGi on a scale of | to 6, reflecting iJidr bcllsf that the
DRG was most (0) or least (1) likely, on clinical grounds, to be
associated with an advcrsa ovont. Wa averaged the three ratings to
define four risk categories of DRG (Appendix 11). We did not stand-
ardize the percentage of negligence aeeordin(; to ORG risk. Since
the denominator of the percentage of negligen |l was die number of
advorse events, this acted as on implicit control for the complexity
of care.

To compare feilw of adverse cventa und Biigligenoi according to
sex, we used directly standardized rates controlling for five catego-
ries of patient age and four categories of risk that a particular
iliugnosit would gwx rioo lo an udverso event. Only two ageaugu-
ries (<63 and s>65 years) were used to sti' dardizc the percentage
of negligence.

R esults

We completed the initial review of 30,193 of the
31,429 records (96.1 percent) in the original random
sample. Among these, the medical-records analysts
found 7817 posstivc according to the screening crite-
ria. Physicians reviewed 7743 of them at the second-
level review. The results reported here ore thus bnjed
on 30,121 records, including 22,378 with negative
screens and 7743 reviewed by physicians. Using the
incidence categories described above, the physicians
identified 1278 adverse events and 306 adverse events
due to negligence (Fig. I). The incidence rates pre-
sented here arc based on the 1133 adverse events and
280 negligent ones discovered during 1984 admissions
(categories 1, 4, and 5; Table 1).

Wo estimated the statewide incidence rate of ad-
verss eventc to have been 3.7 pereent (05 percent con-
fidence interval, 3.2 to 4.2) and the rate of adverse
events due to negligence to have been 1.0 ﬁercehTfflfr
percent confidence interval, 0.8 to 1.2). The percent-
age of adverse events due to negligence was 27.6fer*
cent (95 percent confidence Interval, 22.5 to 32.6).
Usmg the weighting procedure, we calculated that of
the 2,671,863 patients discharged from acute care hos-
pitals In New York State in 1904, there were 98,609
adverse event3and 27,179 adverse events due to negli-
gence.

Most adverse events (mean [xSE], 56.8+1.6 per-
cent) resulted in minor impairment with complete re-
covery inone month. Another 13.7* 1.1 percent led to
disabilities that lasted more than one but less than six
months. However, 2.6%0.4 percent of the adverse
events gave rise to permanent total disability, and
13.6*1,7 percent c&uscd death. Extrapolating to the
state of New York in 1904, wc estimated that 2330
patients suffered permanent total disability and that
13,451 died at least in partos arcsulofadverse events
(Table 2). o

Ncgligunce was more frequent ic patients who had
more severe adverse events. O f tne adverse event* that
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led io temporary disability lasting less than one
month, 22.21 2,8 percent were caused by negligence,
On the other hand, of those that caused permanent
total disability, 34.4£8.1 percent were caused by neg-
ligence. In addition, 51,3£6.9 percent of the deaths
from adverse events were caused by negligence. These
differences in the percentage of negligence according
to category were significant (Wald test ** = 21.04,
'-c0.0 Ol)y.

Wo also analyzed the distribution of adverse events
among different patient populations, Rates of ad-
verse cvenls Increased strongly with increasing age
(P<0,0001). Persons 65 or older had more than dou-
ble the risk of persons 16 to 44 years of age (Table 3),

Figure 1. Tho Rocord-Revtew Process.
Nenbora of modical records ero show.

<dW

Feb. 7,1991

Unlike the rates of adverse events, the percentage of
adverse events due to negligence did not increase mon-
Otonically with age, but the rate of negligence among
those older than 64 was higher than thatof any other
age?roup, a difference that remained after standardiz-
ing for DRG risk Qate?ory. .

After standardizing oraﬂe and DRG risk category,
we found no significant ditrerences between sexes in
rates of adverse events (male, 3.8£0.4 percent; fe-
male, 2.7a:0.4 percent) or in the percentage of adverse
events due to negligence (male, 27.41£2.8 percent; fe-
male, 25.0£2.8 percent).

Table 4 shows the rates or adverse events and negli-
gence for groups of clinical specialties based on DRG
groupings, as well as population estimates for each
specialty. Rates of adverse events varied significantly,
ran%lng from a low of 0.6+ 0,1 percent for neonatal
DRGs toa high of 16.1 £3.0 percent Tor vascular-aur-
gery DRGs, a more than 25-fold difference, Rates uf
negligence did not vary significantly, .

W ] checked the accuracy of our results in several
ways. First, we found 154 of the 326 missing records
](47.2 percent) in follow-up visits to the six hospitals.

he rates of adverse events (2.5 percent) and negli-
Fence (0.7 percent) among the missing records were
ower than among the records orlézmally reviewed.
Second, a test by the medical-rccoras-analysis super-
visors of the validity of the screening criteria revealed
a sensitivity of 89 percent. Third, the reliability of the
Judgments by the physicians was comparable to that
in our pilot studies.14The agreement on the presence
of ar. advene event was 89 percent (kappa >0,61).
With regard to negligence, the agreement was 93 per-
cent, but the kappa statistic was much lower (0.24)
(Tabic 5).

D iscussion

As partofa comprehensive empirical usscssment of
medical injury and medical malpractice,5we estimat-
ed the rates of adverse events and the subgroup
of those adverse events caused by negligent care
in hospitalised patients in New York State in 1934,
Our results should be understood in the context of
both mcdical-malpracticc litigation and quality as-
sessment. The concepts of adverse event and negli-
Pence ore derived explicitly from the theory of tort
aw, of which medical malpractice is a part. Malprac-
tice litigation {5intended in part to promote hciter-
quality care by fating econcmic sanctions on those
who provide substandard cr.rc that leads to injuries.
Thus, malpractice litigation should in theory be linked
to quality assurance. We left aside the aspects of com-
Fensatlon and corrective justice in tort litigation in
his analysis.*9

Adverse events do not, of course, necessarily signal
poor-quality care; nor Joes their absence necessarily
Indicate good-quillty care. For example, a drug reac-
tion that occurs in @ patient who has been appropri-
ately prescribed the drug for the first time is an ad-
verse event, but one that is unavoidable given today's
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Tsltin 1. Cetogorloo of Ineldonco of Adverse Event* and
Nogltgonao.

AOVtuug Svenrs
Dvxro

Ci.iwoxt rmiNn o* Aovisus Brint Auvetn Evimi® NBeuoiHCT*
luettirlffKiAll
I Ocourrod and Jlkvvoici)during 647 (30.6) 136(31.0)
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tMllon. discovered during 6.327 3.D) 776 .6)
Tubnequofii | oulpntloelccro
Occurred during Index hospital. 67 (3.J) ©9G-2
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«ubsequ:m tapltnlluilon
Occurred during nmpuileni core 167 (13.1) 39(19.3)

befom Index hospImllisdon 10.142 (14.3) 6.010(20,2)
but discovered during Index
hotpindlialoa

S Occurred during cul ler hospital. 319(23.0) 63 (2.2)
Italian but ducaverod during  27.421) (24.6) 3.903(19.8)

Indax hosplImiiudon

-Percochcillery UnftmlUwafvil'MI IkGUMiw wnple eewt.i d(hi «e«nd lour die
wiijtilid pcpalmion mut.

technology. If, on the ocher hand, the drag reaction
occurs in a patient who is given the drag despite a
known sensitivity to it, the adverse event Is properly
judged to be due to negligence. Such care, which may
reasonably lend to successful tort litigation, should be
a target of quality-ussurtmcc programs.

Using our methods, we estimated that 3.7 percent
of the patient* hospitalized in 1984 suffered adverse
events, whereas the rate of adverse events due to negli-
gence was 1.0 percent. These result may be compared
with those of the only other large-scale effort to esti-
mate the incidence of iatrogenic injury and substand-
ard care, the California Medical Association's Medi-
cal Insurance Feasibility Study.1 Investigators there
found 870 potentially compensable events (a category
comparable to our adverse events) in a convenience
sample of 20,864 records, for an overall rote of 4.6

*«*«pdim >iJrhi3rate was 26 percent higher than our esti-

mate or 3.7 percent. The California study revealed a
negligence rate of 0.8 percent, 20 percent lower than
the result of our review. _

Because our sample of hospital records was ran-
dom, wc could provide for the first time population
estimates of adverse events and adverse events due to
negligence. Amon? the 2,671,863 discharges from
New York hospitals in 1984, wc estimate that there
were 98,609 adverac events. Although 56,042 of them
(56.8 percent) led to minimal dlsab|||tg with complete
recovery in cne month and another 13,521 (13.7 per-
cent) to moderate disability with complete recovery in
six months, 2350 (52.6 ercent) produced permanent
total disability, and 13,4iil (13.6 percent) led to death.
The burden of !atro%enlc |t\JUfK was thus large.

Even more distur mgi_ was the number of adverse
events caused by negligence. Wc estimated that
27,179 injuric*. including 6895 deaths and 377 cases of
permanent and total disability, resulted from negli-
gent care in New Ycik in 1984. Under die tort system,
all of these could have led to successful litigation. W¢
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could not measure all negligent acts, and made no
attempt to, but measured only those that led to injury,
Medical records are probably a poor source of infor-
mation on negligence t' at does not cause Injury. Thus,
our figures reflect not the amount of negligence, but
on}y its consequences.

he analyses of rates of adverse eventsand the per-
centage of adverse events due to negligence according
to characteristics of the patient are of special interest.
Identifying risk factors for adverse events, whether
negligent or not, constitutes a crucial first step toward
their prevention, an |m[portant goal of quality ajjur-
ancc. In this study, we focused on patient age and sex
and on clinical-specialty groups.

To increase the precision of our analyses of risk
factors, we standardized the data according to our
estimates of the risk of a particular DRG's giving rise
to an adverse event. This risk categorization was
found to correlate well with the observed rates of ad-
verse events, but not with rates of ne%Iiger]ce (Appen-
dix I1). The absence of an effectof DRG risk category
On negligence was expected, for our physicians' judg-
ments regarding the standard of care reflected tne in-
herent riskiness of a procedure or disease state.

W found that both crude and standardized rates of
adverse events increased with age. This suggests that
elderly people are at higher risk of an adverse event,
and it maK reflect in part the fhet that older people are
likely to have more complicated illnesses and often
require more complicated intervention. It may also be
ascribablc In ﬁart to their greater fragility, Such differ-
ences highlight the importance of controlling for age
when comparing population groups. People over the
age of 61 were at higher risk of an adverse event asso-
clated with negligence, a finding notreadily explained
by differences in the severity of illness. PresumabIY,
this means that tare for the elderly less frequently
meets the standard expected of reasonable medical

Tabla 2. Population Distribution ot Advqrse Events According to
Category ot Disability *
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ractitioners. Sex did not appear to represent a risk
Factor lor adverse events or negligence.

There is great voriation among specialties with re-
gard to the riskiness o f the procedures employed and
the severity of illness in the patients for whom care is
provided. The finding that patients in certain special-
ty groups, as defined by DRGs, were at higher risk of
adverse events was therefore not surprising, The per*
cemage of adverse events due to negliﬁence did not,
however, vary according to specialty. The momentar
lapse on the part of an internist who forgets to as
about sensitivity to an antibiotic until the end of an
interview (but before writing a prescription) may have
far different consequences than the nourosyrgeon’a
momentary I%)se during an operation on the brain or
spinal cord. One goal of our study was to examine
such issues, for the nature of medical injury and of
medical ml]ury due to negligence will help guide Inves-
tigators who seek to reduce the occurrence of such
injuries.

he ohservations concernir_l% rates o f adverse events
and negligence among specialties have implications
relevant to today's system of malpractice insurance.
Practitioners of certain specialties are sued more fre-
quently and thus pay much higher Fremiums than
others.5 We found that these specialties (neurosur-
gery, cardiac and thoracic surgery, and vascular sur-
gery) had higher rates of adverse events, but not
higher rates o f negligence. Our data suggest that vari-
ations among specialties In rates of litigation do not
reflea differing levels o f competence, butratiter differ-
ences In the kinds of patients and diseases for which
the specialist cares. _
_ There were a number of potential sources of error
in our estimates. One was missing records, but we
were reassured by the (act that the rates of adverse
events and negligence in the follow-up study were
lower overall than iu the initial survey. Another
possible source of error was our use of hospital rec-
ords for information on adverse events and negli-
gence. We had, however, previously demonstrated
the integrity of hospital records in this capacity.:s
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4.9=0,8 4319 19.4=6.3 933
Nwrojwjeiy 99X2) 2987 35686 (063
Thoracis aid smllic scrjely 10.8X2,4 3388 23.0X9.3 826
Vaiculifasrssry 16.1=3,0 3,187 18.0=8.1 373
Otnlclr.'d 13=0.2 3,013 38.3=7.0 1920
Neonitolojy 0.6*0.! 1713 23.8=6.9 442
Genas] iurjuy 7,0=03 22324 280=34 0247
Gereral modleho 3.4=05 37135 30.9*4.4 11473
04m 3.0*0,4 11.097 19.7=4.9 2,113
P vfituot <0.0001 064

-ftu-o Y *M inns* £60- V#luc* djfto. ftom ii.* urn* of lime nj.v.tu.1 ator*
kot

1Fir o tfitfhtio* ofn it 0l evenit.

O f course, our findings cast little light on practice
in Ephysmlans’ offices. .

rror may also have been introduced by our re-
view methods. We rcalite that judgments regard*
ing the causes of adverse events and negligent care
are difficult and sometimes inaccurate. In Frevious
studies we addressed the reliability and validity of
our process.4/5 We repeated some of these tests
in our record review in New York. Wc found that
the screening process had a higher level of validity
than.ourFrevmus estimates had suggested, with a sen-
sitivity of 39 percent as qom_Fared with 85 percent in
our pilot study. The reliability of physicians* judg-
ments about the presence of adverse events was good
(kappa = 0.61%. o

owever, the more difficult judgments regard-
ing negligence hod a lower degree of reliability
(kappa - 0.24), although the overall ItgrSCtrtcrtHss
Judgments of negligence was excellent %03 percent).
The low kappa statistic indicates that in die records
with evidence of negligence, ph%/smlans disagreed fre-
quently about the extent of substandard care. If we
use the presence of any evidence of neﬂllgence (rather
than a combined confidence of more than 50-50) asw
threshold to test reliability, the statistic increases con-
siderably (kappa = 0.49). Moreover, using the eonfi-
dence-in-negligence score as an ordinal measure pro-
duces an intraclass correlation coefficient of 0.41 for
negligence. It is also important to note that because of
bud?etary and time constraints, this test of reliability
involved only two teams of physicians. Our pilot test,
which showed a higher degree of reliability onj la-
ments of negligence, involved numerous sets of physi-
cians and perhaps better reflected the variation from
physician to physician, 4
~Nonetheless, all of this underlines the fact that phy-
sicians find it difficult tojudge whether a standard of
care has been met— hardly a surprising fact In view
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Tablo 6. Rooulh or Duplicate Rovfow Process.
IttHIW FttOCUI A Riyibw ptoesisB
»Wwm minu vegugew*

*>Hn p.MIN tout Uj.cn ptwnt i*t

Aluc.nl 19 21 270 293 13 305
beta 1S 35 4s 9 4 IS
Total 262 34 318 102 14 318
fisppa statistic 0.01 0.24

of ihc complexity ol clinical decision making. The rel-
atively low level of reliability tends to bias estimates
toward the null. The differences that emerged in the
Proup comparisons arc therefore that much more like-
y to be true. In addition, as Table 5 demonstrates, the
rates from both review processes were quite similar,
suggesting that cur overall estimates are accurate,
oven given some unreliability ofjudgments.

Physicians' estimates of disability were another pc-
tentiid source of error. The physicians based their de-
cisions on evidence In the medical records, which
sometimes described hospitalizations subsequent to
the indc* admission. Without complete follow-up in-
formation on die ézatient, however, absolutely accu-
ragle estimates of disability were not, of course, pos-
sible-

Thejudgments of physicians that an adverse event
led to death also require a note of caution. Many pa-
tients who died after an adverse event had verﬁ/ serious
underlying disease, and several surely had shortened
life expectancies independent of their iatrogenic in-
jury, Physicians could not, and were not asked to,
estimate the number of days of life lost as a result of
the adverse event. This is a critical issue, particularly
in the case or a terminally_il!(Fersqn. For instance, a
pneumothorax injury sustained during the insertion of
a central venous cothcter may have been the immedi-

cte cause of death in a comatose patient with mete*—wy, wo

static lung cancer who was undergoing mechanical
ventilation because of respiratory failure. Although
this patient might have lived only a ihw more hours or
days had the adverse event not occurred, the death
was judged to have resulted from tin medical injury,
In addition, some patient may have requested and
received limited care, even though the fact was
not documented in the medical record. Although wc
trained thalman-rewewers to be alert to this issue, it
may still have led to some error in our estimates. None
of tins is to say that deaths of sick, elderly patients due
to adverse events are excusable, only that the number
of deaths wc report here is not directly comparable in
economic terms to the number of deaths from auto-
mobile accidents, for example, in which the victims
arc general])’ younger and healthier.

In summ_am(, wc reviewed 1, random sample of
90,121 medical reeotxb from New York State in I$d4,
anttiyting them for the presence of adverse events ar.d
substandard care- We believe that our f.ndin™s indi-
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catc that there are certain risk factors, many definable,
for the occurrence of adverse events and negligence.

Appendix I: Examples or Adverse E-aM an®
Negligence

Care 1 During angiography to evaluate coronary irtory disease,
a patient had an embolic cerebrovascular accident, The an.fiogra-
piiy was indicated and was performed ir>standard fojhion, tnd the
patient wm no: at high risk for a stroke. Although there was no
subtundard care, (he stroke war probably the result of medical
management. The event was considered adverse but not e'ue to
negligeoce.

Case 2: A patient with peripheral viieutir disease required angi-
ography. After the procedure, which was performed In standard
fashion, the patient's renal funcdcn deteriorated as a result of expo-
sure to angiographic dye. The hospital course was stormy because
of klditeyiailure, but the patient's renal function slowly relumed to
normal. The advene event caused the prolonged hospital stay, bul
there was no negligence. The event was considered adverse but not
due to negligence.

Case 3; During d therapcudc abortion niter IS weeb or pregnan-
cy, the physicians unknowingly perforated the patient'r uterine wall
with Xsuction device and laccra .ed the colon. The patient reported
severe pain, but waj.dhehaigee! without evaluation. She returned
one hour later to a hospital emergency room with even greater pain
and evidence of internal bleeding. She required a two-stage surgical
repair over the ensuing foe- months. Tho event was considered
adverse and due to negligence.

Case 4t A middle-aged man had rcctfll bleeding. The patient's
physician completed only n limited sigmoidoscopy, which was nega-
tive. The patient had continued rectal bleeding but was reassured
by ihe physician. Twenty-two months Inter, sifter a 14-kg (30 Ib)
weight loss, he was admitted to a hospitui for evaluation. He was
found to hnve oolon cancer with roetasiatca to the liver. The physi-
cians who reviewed his medical record judged thst proper diagnos-
tic management might have discovered the cancer when it was still
curable. They attributed the advanced disease to substandard
medical oare. The event was ecmsldered advene ar.d due to negli-
gence.

Appendix Il: Classifying Patien ts According
to Specialty Group and Risk of Adverse

Events

In order to dassiiy hospitalisations according to clinical apedn.'-
the Pridapot discharge diagnosii. Beginning with tho
Fetttr Classification of 24 jpcdritico baaed on diagnosis-related
groups (Fetter RIB Preliminary research document: assignment of
diagnosis related groups using 1CD-9-CM codes to clinical jubspe-
cialtics, School of Organisation anti Management, Yaio University,
1980), we made four alteration to reduce the number of specialty
groups to 10. First, the following specialties were combined with

TaWe 8. Population Estimates ot Ratos oi
Adverse Events and Negligence Acoording
to DRG Category.

WtC AtwiUS Ewoti
Caiicm, Agmn l,r»*n b o « Ndluonut

xtint:1&l ftmu

J 1.12=0.11 24.4=4,4
2 1.34=0.21 30.0=3.4
3 4.24x0.34 27.0=2,9
> 7.11=0.91 23.0=».0
P vilue* <0.0001 ad/
I r tWWikdmece.
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general medlcine carglologY neg/hrglogx defrmatotl]ogy, rtleurol
T %Snéa% S
?"rddentlst ol

crmtnt?

e Y S
U Ical

movver% %eortho edlgsdsseuat the ene[fmcdl tnc spe-

C{a Fourth psychiatric discharges were not Included In this

The éprma al discharge di n05|swasLgsgdtome%sur%thenskof
ad ven evensassomate WI sever Isease, To obtain D
r|s %voups thre senlorn P(a uns were asked torate nascaeof
E ) the likefihood that F [;)Janent In each of the 470
would %adver?e event. All DRGs received at Ieaston?
rul mg 0 nse likelihood of adverse events, By Selecting natura
breakpmqts In the distribution, we grouped the Scores into (bur risk
categoric!.
Tile risk grou s formed bz die ghysmlans éud\?ment* were vall-
dated flrs y C mP ing the rates or acvene events amon these
g ith"use o the data | tarP arvard Medical Practice
||ot roject. Tg werevall date a aln with the 30,121 ob-
servations of this stugy. Both set* of aa exhl |ted monotomc
Increases in the rotcj of adverse events wifl DRG level. The rate of
%g\é?en% event* according to DRG level Li this study is shown In

R eferences

1. Omari Aceovrdng Office. Modlcnl mslprscdcj; six stares wso studies.
Wuhlnntcn, D.C.i Government Mating Offlco. 1935. (OAO publleaifoo
an. HRD-J7-J1.)

2. I1dtm. Medical malpractice: Irauronco costs. WisUagton. D.C.t Cover*,
mail Printing Office. 1536. (OAO publication no, HRD-86-llg.)

1. idtm. Medlcel malpractice: chiracceriidejofctsimiclQjcdIn 1934, Vuh-
btgu.ii, D.C.: Government Printing Office. 19B6. (GAO publtasdot; no.
HRD-87.J5.)

4. Florida Academic Task Force for tho Review of tho lasurento am Tint
System. Preliminary fact-ilnding report on medics) malpractice. Or.Inec-
villo, Fla.: Stale ef Florida, 1937.

jUu-*w o v KS"i

3,

10.
11.

.
13.
14.

13.

16,

17,

18,
19,

20,

0e
|- ] —al--t"."nufe

7.1901

Department of Health n.%\ Human 5<rvicei. Keyutt of U.o TnJk Force o*
Madlanl EJrhllity podlMslpraeilcc. Wtahlngio,, D.C.i Dcponmoat or
HealthonlHnmaaScr'cts, 1987. (DHHS publication 02 1*0-412/70133.)
Slegd lilt. An <r/crri:w of medial malpractice IsglsbUon. N Y Sou* !
Med 198ili 86:377-91

ItobiososO. 71)0 mculce | malpracileo crisis of tho 1970’at i totmrpectivn
Uttv Comcrop Prob tflU 49:3.36.

. Priest0. Modem tor Itu and It* rofomt. Valparaiso tfntv Uw Rov 1957;

211-38,

. NndorR.Thccorjxnir dri™ to restrict itwlrv'ctltro’ rights. GontigaUw

Rov 1087; ttiJSOO.

Pear T. Usurers rwlurlng malprcetic* feW for decton |i U.S. New York

Tiroes. September,’;.", 1990:1,

California Mcdlcsiwoclailon. Rapo,t ofthe Medical ltuuronco P-itR Ity

Study. San French. oi California Medical Association, 1977.

Steel K. Oenraan IM, Owomiri C, Anderson )m latiugcnle Illinca on a

general medical t.rvlot is a univt ilty hajplrel, N Engl ) Mod 1981;

304:638-12.

Couch HP. TJftt/ NL, Roynet AA, Moore ,,r> The high can of low-

frcqucncy oventi tho anatomy and economics e! surgical mishaps, if E«rl J

Mod 19!1| Jtorf.'4*7.

QiciuipnTA, Lc ulloAR, LUWNM, Rcllahlllly and validity of judgments

concernlLir, adw re events and acjligenea. Mod Caro 191)9; 27;114B*J8,

BrennanTA, i- alio AP LacpoLL, ot»i. kJoniiflcation cT adverse event*

suffered by her Itallied psilenii; acrow-sectional study ol litigation, qual-

ity usunuea, ...id medical records at two reaching lioapliaJs. Ann Intern

Med 1990; Il 221-6.

HinU HH. Bo a BA. BreMin TA, otal. A study of medical Injury nrul

mtdicri malp ctiec: un overview. N Br.gt J Med 19C?; J21:4KW,

Henaid Med: ;ai Practices Study. Patients, doctor* and uwyer:: itudies or

medics! Igjit'/, matpmcdea lIsfgntton, end patient compenwtlon in New

York. Boston: Hcrvjjd Medial Practice Stady, 1990.Toctmlcal Appendix

3.v.1,

New York Sura Popaitmtat oniorith. Store*I'Jo planning and neaeareb
pcrallvo system: annual report series. 1984. Albany, N.Y.: Department
Health, 1985.

Shah BV, SESUDAAH; naedanl onon program for compiling inirtcliid-

bod ruiCJ from sampio survey dati. Roiearcii Triangle Park. N.C.l Research

Trianglo Institute, 1981.

Brennan TA, Just doctoring; medical ethics in the liberal state. BerVeloy:

Unlvaniiy of California Press (In press),



Vol. 934 No. 6
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THE NATURE OF ADVERSE EVENTS IN HOSPITALIZED PATIENTS

Results ofthe Harvijjd Medlral Practice Study Il

Lucian L. Lkapb, M.D., Troybn A, Brennan,M.D.,J.D .,
Ann G. Lawtkers, Sa.D., A. Russell Looalio,J.D .,
Paul 0, Weiler, LL.M

Liesi Hfdert,Sc.D.,Joseph P. Ne<houle, Ph.D.,

Abstract Bacquround Ina sample 01 30,135 randoml}/
soloctod hospitalrecords, wo IdenUflod 1733 patlente (3
porcont) with disabling Injuries caused by modloal treat-
mont. Wo report here an analysis of those adverso events
end tholr relation to error, negligence, and disability.

Mothods.  Two phyerclan -fevlewers Independently
|dentified the adverb: ‘vents and evaluated them with re-
spect to negllgenoo, errors In management, and extont of
disability. One of the authors classified each eventaccord-
ing to type ol In’ury We tested tho significance of differ-
ences.inrates ol negligence and disability among catego-
rreﬁ wrth at least 30"odverso events.

esults, Orug complicailons wore tho most common

tyFo of adverce evont (19 percent), followed by wound
infections (14 percent) and technical complications (13
percent). Nearly hoiftho advoroe events (48 percent) ware
associated with an operation. Adverse ovents during sur-

TN recentyears, concern aboutthe increasing costof
J1 iroipractice-insurai.'ce premiums has led to nu-
Merous tort reforms. At the same time, and largely
independency of tort reform, interest in initiatives af-
fecting the quality of care .Hasgrown. Curiously, how-
ever, the problem ofmedicalinjury has received com-
paratively little attention from either perspective. But
animportant objective for those concerned with both
medical malpractice and -quality of care is the preven-
tionof introgcnic Injury. A first step in prevention is to
develop a better underatarding of the typeB of such
injuries and their causes,

Inourinvestigation of accidentalinjury in patients
hospitalized in 1984 in the state of New York, we
found that 3.7 percent of patients had igjurica and
that negligent care was responsible for 28 percent of
them.lin this report we analyze those injuries, includ-
ing the types ofadverse events, the types moat likely to
result in serious disability, die types most likely to
be caused by negligence, the effects of various risk
factors, and the managementerrors that were respon-
sible. Finally, wc develop a conceptual framework en-
compassing notions of negligence, error, and nrevent-
ability in an effort to understand iatrogenic injury
hetter.

M ethods

The stud%desrpn sampling 8Ian and record-rcview process W e
b(een escribed elSewhere.! i brief, wa evaluated 30,195 randomly
etced records In 51 osprtals In ‘the elate of New York, using a

Prctn tho Deponroeau of Hetslth Policy pmcm (L.L.L, a.O.L,
AAL.D.AB. L.H., JP.N., H.H.)snd rCnUIMCI (N.L), Harvard School
of Futile Hcslth; tto Department Ul Medicine, Brljham and Women's Horpltsi
(TAB., H.H.); icd Harvard WeJcil Seheol (T.A.B., ,1.P.N,>. all In Boitw
NI Horvnrts U w School, Ctmtrkljo. MiM. (P.C.W.). Ai'Crwt reprtnl rcqeati
6 Dr. Lcipo it the Harvard Sctco! of Public Health, IS7 Huatlnswn Av«.,
Boston, MAOJI11

pomx| by grand trotn tho N
Wéed Fotaor fatinae on

> Vert Department Of Hetlth snd the Robert

Nan Laird, Ph.D.,
Benjamin A. Barnes, M .D .,
., ana Howard Hiatt, M .D.

M.PH.,

gery were loss L'kely to be caused by ne I|1qence (L7 por-
cont) than nonsurylcal ones (3? percent? ho proportron
of adverse events due to nujligonce was highest for
diagnostic mishaps (75 percentl) nonlnvaslve therapeutlo
mishaps ("errors of omission”) (77 percent), and ovonu
occurring In tho omorgency room (70 percent'. Errors In
managementwore identlliod for 68 percent of the adverao
ovents, among which nearly half were attributed to negli-

& EOHCIUSIOHS Although the prevention of many ad-
verse evonts must await Improvements In medical knowl-
edge, the high proportion that are due to management
orrors sug%ests that many others are ﬁotentrally prevent-
able now. Reducing_the Incldonce of these events will re-
quire ldentifying therr causes and developing methods to
E)Eelvgnt%rio)ror reduce lts effects. (N Engld Med 1991;

two- strrq grocess All recertu were screened hy trained nursesor
wi-re rd%admrnrstrators using 18 screeni qcrrterra Recqrs
at met any of our criteria wera then reviewed Independent!) }/
two physici ? dpl enghed adverse events and instal cesofneﬂ
\%as |ne da avene eventasan unintended InJur that
caused oy medjcal management and that resulted in’ measur-
able drsabrlrty Ne ligerica was dehned as failure to meet the stand-
ard or rare reasonably expected o an average physician qualified to
take care of the patiént In (%uestron
We asked tge revrewers 0 describo aﬁoh advene vent and Its
reIatron tomedical care and toestrmate de reeo isaility that
esulted %ra [ thr(rfsrat onahx gornts alet on whrcn 'ser|-
oUs* drsa |tyws efine os tha ?rsrstrn or moret an Six
mont (a scoreabove 2 on tho&-point icJe), When |etwo£W¥
cians disa ree weranjdrB seectedone ttherrrvo evi
o erto ignasingle disanr tyscoretoea atient’ {T grevrew
ers diil- gree in4 rcentotl e cases ahout whethtt the disabilit
scor Was crte Ulao 2 Th reviewers also rdentrfred the srte
Inside Or outsi etn os rta ere the Jreatmentt at bad caused
the adverse event ta en gace In addition erevrewers were
askedt Indicate whether €tch acverse ev Fr,, could have been
caused areaﬁonaby avoidable error gne tUamrst?ern
F ormance or though Itrs thehclassr ied the error, snd 1T more
anonecla%soterrorw fhun ked theerrorsraor]derot
errousness hey then Indl cate hes ec |ctype0 errorwitnin the
ass Frnarﬁt%revrewer etermr ed whether there had been
Beg nce arter they considered and reecrded whether there
nQeviation (homaccepted normsoftreatment the potential (not
actual) consequences of the neq |gence the trequenc of risk, tho
tgrec of emer n(% the co Phexr of the eyse h rcseno: of
rn coexisting con |ons and the ottent to which there wasa con-
SUS aout the correct herapyordra nosis foragrven situation

? e negligence, they ated Its severity on a ihree-peint
scat 0¥er %&catedasﬁt/gh gegree of negfigence, 2a mercr
*te eﬁree and a grave degrée
Each adverse event was st sequentl classified wills re?ard to
typeor injur oneoftheaut orsafterradrn thedescrr 008 0f
each ease epared b 0y §/<aer {trcyewc An adve eevrot
e
beencausgg%meo eration rd?essoH When rt occgrrer} Op er
ative com lications were subclgslhed as technical (e. (\]Mlnjl\ll\%
Ieedrng, nr dnTrcu th wound

cumng . during on operation
healing), nontechnical (g. 8 , pulmonary embolism nyocar<ha tn-
farellot, and paeumonirC; related tv’ wound Infk ions, Caused
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sur ical failure (to cure, rel; eve revent torns
gongn caC atter tuE)aI |gn ion), or at &)dmyn ayed
I

no cratlvcc cjjori ofr njuria* Included thoso that were re-
ater? topn roceJn ”w re ur'tt)er classified In the seme

mﬁrrrrr]rew rt e tneratMe omp rcatron*)U\g ”é% oatrc rﬂrﬁt:ptsl é
n

Feutlc mrsh njuries resultin from complicatiol 0NiNvo-
IVC therap

th ose re ate to dru? 0 last were treated

se ara\m/ num er and Tmportance of d %reac-
tion!, We allo erta separate categorr S tor fractures mjuries
related to anesthesra ostpartum Injuries, and neonatal Injuries,
ncecaulo of the unique natu éeof thea vene eve ts (Jntho ps
Becomewewere oncerne ahout a nave.se events |

ﬁ)tarzed patients, nol only those cau rcrans woaso
established se £arate cate(e;ones to |n]clu to an % em noB
two cate ories 0f adverse events that may e mor# likely to be
caused b ynursrngor upport personnel

We ovmamplcd Putrcnlr |ns veral hr h-rish, low-votume aﬁ
daItrrs suchnsneu osurger and vascular sur e to ensure at
temwereae atenum er Inetch%ateo or %/ roec&
tho um?err 'ﬁ esam Ietoth se 0f the entife population,
weights for all our analyses. T erce ta g grven 0 rot
correspond dhrectl to the ntimber*rnth samBIe Th frnal Ceter-
mination of the ocCurrence of an adverse event Ur case of negligence
wsi Dased on a nJeulatinn of the avimge of the two reviewer*

scog

The significance of the differences In the rates of negligence and
drsabrlrt hetween categonc f adverse event* and locall |0rg
tested trth(? Cértegone In which there were aé ast S0 aqvene
evenu, a a( errcra were ¢ mmuted tor the |eren g hel en
the rate 0 ne? ence or |sab Ifity In th ecat%go studie an

In nil other cate orrﬁscom Ined, With use of t af
ge or the Resgarc Tnanrrrle Institute! o odrurt tor the col
sample design and the Bon

erroni procedure for simultaneous Infer-
ences.*

Results
Atfvorso Evonts

As reported elsewhere, we identified 1133 adverse
events it) our sample of records for 30,195 Patrents
hospitalized in New York in 1984 Table 1 lists the
distribution of the kinds of adverse events nnd negli-
%ence related adverse events wc discovered. Nearly

clf the adverse events (48 jttrccnt) resulted from op

10
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Table 1. Typoo of Advorso Events end Proportion of Events
Involving Nogllgonco.

NO of
Evimt*

tvpst/ evivni msivtu  Wiumtu fwposrwii or 8vjt<n-

innn> ouita 0. with miaiu

IAVKH iiom. tuMIm

wrwni
Operative
Wound tofcciloi 160 13,6 12,3t 17.9
Tschnlal complication 137 12,9 17.0 12.9T
Ltto complimxlor. 1)7 10.6 13.6) 35,7
Nimicchnlcpl complication 87 7.0 20.1 43.8
surclcol TIIKM 38 3.6 36.4 1753
All 379 47.7 17.0 24.0
Nsrwpcratlre
nrvj.rcticd TS 1§.4 17.7t 14.1)
Olo£oo,ilc mlitup 79 1 75.2T 47.0t
‘nttropestk oilsbap 62 7.3 76,8t 35.4
Procedurc-octmed 88 7.0 15.1 38.8
Foil 20 37 - «
Fracture} 18 12 - _
Poiipurtml 18 t.1 - -
Anesthtgjsra 1elated 3 i a
, —_

Srﬂrem out other 2 3 339 34.0
A 33* 32.3 37.2 25.3
Tata: 113} t00.0 27.6 M.7

punnrij}l?(r tifwte cjitjjriu rtf vhich Uda wen too fiw cStuvulon» It Oowntin «
<0201 Ni o &str0tS towccs tfiti nio €ad « cthen U (ha@Nte column.
t2<0.0! far Ih« diffcitcoa txtw xn im, nu iod ill otta, tn i)u sma cetunvi.

Ioduich oo vt

enteen percent of the adverse events related to oper-
ations were due to negligence, ranging from 13 percent
of the wound infections to 36 percent of the surgical
failures (e.g., persistent back pain that responded to a
second operatron to remove a disk that had been treat-
ed inadequately in a previous laminoctomy). O f the
adverse events due to drug treatment, 18 Fercent re-
sulted from negligence, By contrast, negligent care
was identified aa causing 75 percent of the adverse

crutions. Wound infections were the mostTSnTtrtor**events due to problems in diagnosis (such as failure to

surgical adverse event, accounting for 29 percent of
surgical complications and nearly one seventh of all
adverse events identified in the study.

Dru% complications were the most common single
Ype of adverse event (19 percent). Table 2 lists the
classes of drugs responsible for adverse evcn»3in the
order or their frequency, and Table 3 shows the var-
lous types of adverse events caused by drugs. These
events covered a broad spectrum, from those thatwere
unpredictable and unpreventablc, such as allergic re-
actions to drugs to which the patient had had no
known previous exposure, to those that might have
been unavoidable; such as marrow dePressron from
antitumor drugs, to those that resulted from errors in
administration or monitoring, such as bleeding associ-
ated with the use of antrcoagulant agents.

NOgll90r.ee

Overall, 28 percent of the adverse events were
judged to have resulted from negligentcarc, but there
was wide variation among categories (Tabic 1). Sev-

UB)S8B M a

diagnose an.. ectoEIe -pregnaney) and" M7-pereent of
chose due to a therapeutic mishap (resulting from
non-drug-related, noninvasive treatment).

Disability

The large maéorrty of the adverse events did not
result in serious disability. More than half the patients
hod minimal impairment, recovering completely in a
month or less. Seven% percent recovered completely
in less than six months.t Rates of serious disability
were significantly lower than average for technical
complications of surgery (12 percent) and drug-relat-
ed adverse events (1 percentsJ and significantly high-
r(eTr tkr)rlan |rjrverage for diagnostic mishaps (47 percent)
able

Effect# of Aflo

We noted previously that patients over the age of 64
had adverse events and neglrnence -related advene
events at rates more than double the rate of patients
under 45, and although only 27 percent of the hospi-



VolL3.J4 No. 6
Table 2. ifld Advtft i A>
idingto cmw of Drug Involved.

. No. or Wittluittro
Diuo Cm u BvbiTl WKIOTMU
Anilbloilo 79 lu.2
An(imnh>f 31 155
Aitllcoajulmii 20 n.2
CcitSnvuculo? 13 8.3
Antlielnire 13 8,1
Diftboloi 8 3.5
AMIhypcflOralvo 10 3.0
Atlfllsulc & 3.3
Amluitimmic 3 28
Sedollvo or hypnotic 4 2.3
Anlldoprawri 1 0.8
Anilpiiychrtlc | 0.T
Peptic olcoi 1 0.J
otiw 33 19.3
Tbml 178 100.0

talizcd population in New York in 1984 was over 64,
those patients accounted for 43 percent of all the ad-
verse events.!

Table 4 shows the frequency of each type o fadverse
event per 1000 discharges from the hospital in each of
Tour 40€ Categories, based on the weighted numberof
patientsin each a?egroup in the sample, Dru”-ttlated
complicationa WCIC die moat common type ol adverse
event for patients in all agodgroups, except those 16 to
44 yearnold, among whom drug complications ranked
second to wound infections. Elderly patients were next
most likely to have adverse events from noninvasive
therapeutic mishaps and late surglcal complications.
Wound infections were the most frequent tyﬁe of ad-
verse event in young adults. Children had the lowest
rates in every category.

Surgical failures constituted a much higher fraction
of the total numberof adverse events in young adults
"ffiSHItr Tinr other age groups, The operations most
commonly associated with such failures were tubal
ligation, procedures for back problems, tendoa repair,
meniscus repair, excision of pilonidal cysts, nasal rc-
00iWlruuiioil, cervical cerclage, and repair of tibial
fractures — operations that are seldom performed in
elderly patients or children.

Most 0:hw «pes 0f adverse events were more com-
mon among elderly patients. In the elderly, four
classes of events occurred two or more drncs as often
as was observed in younger patiente: nontechnical
postoperative complications, noninvasive treatment
mishaps, fractures, and falls. The increased rates .nay
reflect more fre?ueni use of interventions, as well as
increased risk of an adverse event with a ?lven condi-
tion or treatment. For example, the elderly may have
more noninvasive treatments per hospitalization than
younger people.

Siteot Advorse Bvents

The largest number of advene events (41 percent)
resulted from treatment provided in the operating
room (Table 5). The next most frequent ($7 per-
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cent) were t.Wn llv.c occurred in the patient's hospi-
tal room. The cnv,rgency room, Intensive care units,
and labor and dflivery rooms woro each the site of
approximately 3 percent of the adverse events. The
number of everts occurring in all other locations
in the hospital added up ro 5 percent of the total.
Most adverse events occurring outside the hospital
w're attributed to interventions in the physician's
otfice. (The on(ljy out-of-hospital adverse events meas-
ured in our study were those that resulted in hospitali-
Zation.)

Table 3 also shows the percentage of adverse events
at cadi site that were caused by negligent care — an
overall proportion of 28 percent. In ihe operating
room the proportion was 14 percent, in the patient's
hospital rcom it was 41 percent, and in the emergency
room it was 70 percent. The differences at other sites
were not significant. Rates of disability also varied
according to site, The percentage of patients with seri-
ous disabilities was jignificantly lower than average in
the case of adverse events occurring at home (8 per-
cent) orin the labor and delivery room (10 percent).
Other differences were not signiticant.

Phyolctoiia' Error#

The classification of errors is shown in Table 6,
whi”l include* fhr first choiceo of each review*. Be-
cause two physicians reviewed almost every case, the
total number of observations shown is nearly double
the number of cases for which there was a question of
ciror. The physician-rcviewers used their own criteria
to identify errors in management, and they were asked
to list the errora whether or not negligence was in-
volved. They identified one or more mana%ement er-
rors corresponding to 58 percent of all the adverse
events, but only 28 percent of the rvents ultimately
met our requirements for ajudgment of negligence.
For each class of error, the percentage of cases that
were ultimately attributed to negligence is shown in
Table 6.

The most common class of error, accounting for S5
percent of all the errors in this scries, invoked the
performance or a procedure or operation. Errva in
prevention (i.e., failure to take preventive measures)

Table 3, C%SF ofDiurq-Roiand

Ication:".
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RcipiiXary 5 Il
MlicelltMOua 0 14
Tail 178 t00.0
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were the next most common (22 percent), followed by
diagnostic errors (14 percent). Errors in diagnosis and
prevention were the most likely lo be considered negli-
gent (75 percent and 60 percent involved negligence,
respectively). Thus, errors in performance were the
moat common but the least likely to be attributed to
negligence. In contrast, dla?_no.-tlc errors, though
much less common, were very likely to be attributed to
negligence.

Typos ol SriT.r

Because the reviewers were asked tolistall the tgpes
oferror they found, the numbers shorn in Table 7 for
each class are higher than those in Table o. In ad-
dition, since the reviewers were not limited to assign-
ing a single category to each error, the percentages
exceed 100. _

Although technical errors were the most common
class of error observed, the sum of the various types of
"errors of omission" composed a higher percentage of
the total in several classes. These included failurc-to
takc precautions to prevent accidentaI.InJury, avoid-
able delays In treatment, failure to use indicated tests
or to act on the results of such tests, and the entire
gamut of diagnostic errors.

Olsobllity aa a Function of tho Gravity ol Ncglifloncq

_Adverse evenu resulting from ne%;ligence were more
likely than other adverse events io lead to serious dis-
ability, defined as a disability with a score greater
than 2 (Table 8). Only 20 percent of the patients
who had adverse events not attributed to negligence
had serious disabilities, whereas 38 percent of those
who had adverse events due to negligence had such
disabilities. o

The percentage of adverse events resulting in sen-

Tablo 4. Rates ot Adverse Events According to Ago.
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ous disability increased progressively with the gravity
(severity) of the negligence, Nearly three fourths nf
the patients who had adverse events attributed to
rave n_eghgence (grade 3) had serious disabilities.
wo thirds of these patients died, an compared with
10 percent of the patients with adverse events not re-
sulting from negligence.

Discussion

Provontablllly, Error, and Ncgltgonoe

Many of the adverse events we identified were nei-
ther preventable nor Fredictable, given the current
s'atc of medical knowledge — for example, idiosyn-
cratic drug reactions in patients who had not taken the
chugs previously, postoperative myocardial infarc-
lions in young patients without previous evidence of
heart d:acasc, and adhesive intestinal obstructions.
Other unpreventablc adverse events occurred with
predictable frequency, but patients accepted the risk
of treatment because of the potential benefits, Exam-
ples of these include radiation injury and hone mar-
row suppression from chemotherap*, Preventing these
"unpreventable” adverse events will require advances
in biomedical knowledge.
~Most advene events are preventable, however, par-
ticularly those due to error or negligence. Our findings
confirm the observations of others' — that errors in
medical practice arc common. Studies in other arca3
of human endeavor, such as the generation of nuclear
power, shipping, and the airline industry, confirm that
some degree of error is inherent in all human activity.®
In highly technical, complicated systems, even minor

W,,orATrrtm r" "rv,iyir,'irirsx nr-‘v>u
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errors may have disastrous consequences, Medicine is
no exception; errors in the performance ofhighly tech-
nical Frocedures, such as brain or open-heart surgery,
can also have catastrophic results.

Our phyaician-reviewers identified management er-
rors in more than half the adverse events we studied.
Technical errors were by far the mostcommon class or
error, but relatively few ar these werejudged to result
from negligence.. [n contrast, errors of omission —
failure or delay in malting a diagnosis or instituting
treatment, and failure to use indicated tests or take
precautions to prevent injury — were often classed as
negligent. When the errors of omission were com-
birieo, .hey were more common than the errors or
commission.

Error is not the same as negligence.7 In tort law,
medical negligence is defined as failure to meet the
standard of practice of an average qualified physician
practicing in the specialty in question,0Negligence 00-
curs not merely when there is error, but when the
degree of error exceeds un accepted norm. The pres-
entieoferror h a necessary but not sufficient condition
for the determination of negligence.

Sometimes the evidence of negligence appears
clcar-cut, as when a physician fails to evaluate a pa-
tient with rectal bleeding. Other cases an: less obvi-
ous. For example, depending on the drcimstances,
each of the followlngi(could be considered either negli-
gent or not: a mistaken diagnosis of acute appendici-
tis, misinterpretation of a cticat film of pneumonia as
instead showing 'Digestive heart failure, puncture of
the pleura during ihc insertion of a central venous
catheter, and perforatum o f the bowel during an oper-
atlon to remove adhesive intestinal obstruction.

In the case of the mista.’ cn diagnosis or acute ap-
pendicitis, the patient may hive had n classic history,
typical findingis on physical ccai.rtuilon, and labora-
tory-test results supportive of the dtopoii?, If the

ician then failed to make the diagnosis, it would

e both an error in diagnosis and a case of negligence,
If, however, the diagnosis was mada cut no appendici-
tis was Tound, there would also have heen on error in
diagnosis, but not one involving negligence, because
tin surgeon would have followed the generally accept-
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ed standard of practice. With the present scare of
medical knowledgf_e, such errors are unavoidable and
therefore not negligent.

Furthermore, the standards of practice that form
the basis forouchjudgments arc often not well defined,
and thus they may be susceptible to considerable vari-
ation in interpretation. Perfection can never be the
standard of practice, since the vagaries of hiology and
human behavior make perfection unattainable, in ei-
ther execution or outcome, for any form of treatment.
Accordingly, standards of practice must always in-
clude an acceptance of some degree of error.

Programs of quality assurance should strive to rc-

TdWo 7. tnc&enco of Specl/lc Types uf Enora In a WolghMd

Sample.*
TrriorBUM No. Facial!
Performance (697)
loadeijtaio ptcpvtSs.l of poilcnt befbro procedure 39 9
Technical error 539 76
Inadequate monltcrlvj of petltra tffcr procedure 61 10
llio of isoppi”riM or OMimoded Conn o f therapy 24 3
Avoid:Uc doliy Is treatment 41 7
PhyUclah or other profsMional practicing ojtsldu 13 2
area of expereie
Other 75 14
Prevention (397)
Failure to WiO precaution] to prevent 171 43
acctrfenttl injury
Pillur la 09) Indleaed tgia 79 23
EE%urT to oof oo ratals 0 tests or ftodloji 80 21
O Inopprcpdae or outmoded diagnostic tctd 6 1
Avoidable deity In treatment 120 31
Miytldtn or ether pmfeislossl practicing ouulde 16 4
urea of expertise
Other 7 19
Dlapcatlc (265)
Failure to OK Indicated teats 134 30
Failure lo id on remits of testa or fndicji 83 32
Um of Inappropriate ot outmoded dlignoadc icsti 3 1
Avoidable deity in tSagtoiia 149 S3
Phydckfl cr other profraionjJ jrpctleillg OuUkto 17 4
ires of expatlso
Other 24 10
Reuon not nfpatsi 16 3
brag treatment (153)
Error It doso or method of um 67 42

Failure to meogrieo pojjlbic eonjo mule cr 10
COmpltnKnUnr drug-drug interaction

Inodeqgsahi fellow-spot therapy 63 43
Use of Impproptiaa dm| 38 22
AvoltUhlo delay In treotrocnt 21 14
Riyilckn or other profaiiam| practicing cualda 8 3
era ol wpe-ttw

Other 1B 9
Sjzlaa (frj)

Dufeetire equipment or wpplia ( 8
Equipment ot supplies not available 8 3
laadnquaic monllortTS lysttrn 8 10
liadecuuM reporting orcororaunleatieiil 1 26
loxd.-aruaUo Irtiaing or rupcrrirkjo of phyilelen 13 31

roty/pcoomcl

mTay In proviiion or MhaduBng ol jetvim 10 14
Inadcquae jafdnj 3 6
Inadequate ftncttoning of hospiul icrvico 7 8
CV»r 12 20

*VumSoo ii partihne tfetatk cwjwy oi*r*tin IMnumWiJ m  fcoid h) jhe
<Tirrm («IM WMWY, Sena* ths «r.lca inn nial la Ik Hnwf tmm="T%/
fa.nl. Itd IUimher. Inart tiwi m Ivj* Dim than u Tit* 0 la mkMM. lin* to
n Ifc-rcn»en MIDOM i: > i«(u (greirttier. U»fnTciU ja iur»u

(NAwiveiin of M uul ruetw ulurtn Isnet Oltforj.



F

E

B

-12-31

TUE 1S s2T

au2 THE NUW ENGLAND JOURNAL OF MEDICINE

Table 0. Disability and Gravity ol NnoUo«iw»1

Feb, 7, 199!

very similar to those o f a California
study in which half the potential-
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dues rates of error to an optimal level, Because the
cost of preventing adverse events entirely would be
prohibitive, defining an optimal level requires a realise
tic assessment of the effectiveness of efforts to reduce
their occurrence. In industry, an error rate that ex-
ceeds defined norms is uccmed unacceptable. We be-
lieve that similar considerations should apply in medi-
cine. For example, in the absence of evidence of
negligence, a rate of wound infection of 1 percent in
the primary repair of hernias may he acceptable, since
It iswell recognized that infections occasionally devel-
op even with carefully executed operations, and trying
to reduce their or rrence further would not be cost
effective. However, even without evidence or negli-
gence, if the infection rate for such operations exceeds

or 10 percent, it is reasonable to conclude that the
aseptic precautions followed during the operation
need review and improvement. Norms for acceptable
leveds o f various adverse events need to be established.
Hospitals can then target their quality-assurance ac-
tlf\fntltes to the areas most likely tc respond to such
efforts.

Male Factors

An important step In reducing the inride ice of ad-
verse events is to identify the patients at highest risk.
The number and variety of adverse events described
in this study testlfr dearly to the diversity of hazards
in modem medical care. In a typical hospitalization, a
patient may have hundreds of encounters with doc-
tors, nurses, hospital staff, and equipment. Unexpect-
ed results or errors can occur with each encounter,
perhaps causing an adverse event.

Many factors increase the risk that a patient will
have an adverse event during hospitalization. Our
findings suggest that one major determinant is the
complexity of the disease or treatment. If, ae seems
likely, every intervention carries some level of risk,
ﬁatlents with complicated disease are more likely to

ave adverse events, il' on%y because their care re-
quires more interventions. Thus, it is not surprising
that nearly half the adverse events we Identified re-
sulted from operations. In even a simple operation
there arc dozen:, even hundreds, of maneuvers, from
skin preparation to wound closure, as well as many
interventions in the postoperative carc. Each presents
an opportunity for an adverse event. Our finding* arc

_ Characteristics of patients also
increase the risk of an adverse
event. Elderly patients, for txam-
pie, arc far more likely not only to
have more complicated disease, but also to have
qnderlquhdegenerat!ve conditions that increase the
risk of such nontechnical postoperative complications
as myocardial infarction, pulmonary embolhm, and
Bowm_oala. Insults or errors that are tolerated well
y children or young healthy adults can be lethal in
paticntti who are weakened by disease or who have
impaired vital organs. In addition, elderly patients
are at increased risk of falling or.d therefore of hip
fractures.10

Another factor that maK account for the increased
rate of adverse events in the elderly is the presence of
coexisting conditions. Greenfield has shown that such
conditions are a strong predictor of serious hospital
complications (such as pulmonary embolism, septice-
mia, or stroke after hip surgery). Patients with severe
coexisting conditions on admission arc more than sev-
en times as likely to have a complication as those with-
outsuch conditions (Greenfield S, Apolone G, McNeil
BJ, Clear'/ PD: personal communication). ,

Vet another risk factor is the location where care IS
provided. The high rate of negligence in adverse
events resulting from treatment in the emergency
room could be caused by several factors. Because no
operations and only a few procedures are performed in
the emergency room, thc adverse events wc identified
that occurred there were more likely to involve diag-
nostic errors or mishaps of noninvasive treatment,
which the reviewers frequently judged its neﬁllgent.
Emergency rooms are sometimes staffed with part-
time physicians who are not well trained in emergency
care, Because they are frequently very busy, these
Ehysmlans have less time to spend with each patient.

inally, some of the sickest patients enter the hospital
through the emergency room.

Our experience Is not unique. Dearden and Ruther-
ford found that for 58 percent of patients with severe
trauma treated in the emergencP/ room there had been
serious errors in. treatment.1t Afthough many of these
errors involved mistakes or delays in diagnosis, most
were errors in treatment. The risk of error was in-
creased with certain characteristics of the patient,
such as alcoholism and the presence of multiple inju-
ries, but the investigators concluded that the treating
physician'* inexperience was the chief cause of the
nigh rate of error.

inally, we believe that the risk of injury, particu-



