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Milled die parents.’ perspective: "|I|f you lose your children, yrui an
dead; you are never going lo be rehabilitated, (and] you are never goiag
lo get well.”"26 Furthermore, family breakup following the r uuvalof*
child increases the likelihood that any remaining children also willb*
removed from Ilic home. Indeed, one psychologist has argued thank,
frequency and notoriety of Indian child placements has led Indian pus;
ents to expectiba is®qval! oftheirchildren asa matterofcourse.”
logical result in mkay cues ispoor parental behavior and fearofe
tional attachments.

liiffons by informal family support institutions in tribal communi-
ties to resolve these problems have been frustrated in reoent yearthy
the widespread fragmentation of Indian families and the economie
conditions existing on many reservations.28 Solutions aimed primarily
at eliminating poverty as the cause of the problem, howcyer, arc likely
to face poor results Many observers consider the “shock”g" disparity
in placement rates for Indian and non-Indian children as a more signif-
icant factor in family breakups than poverty;2* a cause cf poverty
rather than an effect.10 Although no rule says poor fumiltca cannot pro-
vide good parental models,1' no family an provide g$pd parentiot
under constant threat of losing the children. Hence, ihAliiuman com
resulting from displaced Indian children not only are devastating to
families today, but also perpetuate the problem in futureigenerati

Institutional Causes '

Many institutional factors are implicated in (he frequency of In-
dian child placements, including the treatment afforded Indian families
by social service professionals, slate social welfare agqQGtes, private

26 1977 Heating, supra n0|e 3, al 164 See id. al 167

27 Atlneave, The H'astedStrength o findian Famtles, In Unger, supra tAtr, 16, ” 29‘3J
See also HR Rep. NO 951386 95|h Cong . 2<] SGSS 12, reprinted in |W78) US. Com
conic & Al). News 7530.¢eranaﬁercncd aS H.R. rep. no. 95-1386].

28. “t'oor living conditions, unemployment on reservations, and otter (actors create*
breakdown of the concept of the extended mmw.qunmrmmmeaw$m?gmMmmMn
aunl, or sister who will assume child care for a relative. Often a sick orjlta rau%hl Indiu
mother seeks lo place tier children olf the reservation in a non-Indian feasae because of
alienation with her own relatives.” 1974 nearings, supra NOte 13, al 253 (jAWfmenl of Rob-
ed Lewis, National Tubal Chairmen’s Association).

. H R Rep. NO 95'1386, supra note 27, at g r .

30 Compare 1974 Hearings, supra nOIe 13 at 13 26'27 (Statements 0 Wl”lam B¥|6?
with WES|EImeyer, The Ravage o fIndian Families m Crisis, m Uﬂger, supra nOn 16, a 5

31, "Because of poverty and discrimination Indian families lace many diOicnliies, bu
there is no reason or justification fur believing Ihal ibese problems make laian parents unit
lo raise their children." 1977 wearing. supra fime 3, al | (slaicmeni oT Senalur Juno*

AhouicdO
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adoption services, .slate laws, and the cumis | v.dilating the vllccnvc
nos of the Indian fluid Wcllaic Act requites an examination ol those i
altitudes and procedures (hat lead to excessive Indian child placements. /
many of which the Act does not addicss

In the past, most Indian child placements went ihumgh state
courts and state welfare agencies, largely because lew uibal goxem
menls operated child protective services or family support piogianis
More recently, despite evidence lhal tubal,programs and otliei hiliiii
ally relevant, nontraditional services have sticceeiled in keeping Indian
families intact where traditional slate agencies have tailed,*’ icdcial
funding for child welfare often has heen distributed duectly to si.nc
governments,” some of which may he reluctant to subcontract yvnli
tribes. Most tribal child welfare professionals have been funded, it at
*11, through temporary, nonforuiula federal souices " Ilvecn wlieii
tribes have evolved elleciive. on-reservatioii child wcllaic seivices. In
bal jurisdiction over reservation children has heen ignored by state
agencies," and tribal court orders determining custody have not been

recognized by stale courts."

The treatment of Indian children by stale couils is ol chhc.il tin
portunce because of the degree of state conn involvement m Indian
child custody proceedings. The Bureau of Indian Allans, although
funded for direct social services lo Indian families,1 relcis about hall

32 Air 1977 Hearing, aipiu mile 1 al 79 (slalcmciit ..I liulilie Demiy) <¢ .it tI | 'm
(detailing Indian Adopluui I'logiaiii), /9 '4 tie,mug,. supra nole Il al IUl uli.imnnnl .|
D( James Sli.nel, id al 10912 (slaicmcni ol 1)i James Sli.nc and William Nll]. .
Ishisaka. Anarnun Indium and Foiier Care Cultural Ia,lol].and Sep,Hunan, 11i nun
W ill am 299-3118 (1978)

33 See 1977 Hearing, mpra note 3. al 2311- 35 Isiaiemenl ol Gicg.ny I]..]./m i/lom <

Hearings, u.pra nole 13, JI 24 (sU’cilicnl ol William Ilyleil Air aim lederal Ham ......

Attlstunce Program, Hearing He/ore the Senate Seleill om/n an Indian If/,nrs. 9S|[i 1 .nij

Isi Scss (197/)

34. See 19*7 Hearing, mpra nole 3. al 163 (suicmciil ol Ramona lleonelll
35. This was ihc comlusion ol llic Ucpailiiieill ol Justice HRKir N.i -is lim.
supra nole 27, al 35 I lie ease law on lliis siilije.l is cxamme.l in some detail al ]. m ...

pxnynig Holes 85-97 infra
36 Air 1976 Rl ism ]. supra note 3, al 87 Hut we nl Isiune sl.no do lonpiui ]. 1].

minations by iritial couils)

37. l-unding is piosided undeillie general aullioniy ol the Sny.lei A.i ’sUNI
(1976) Allocations ].0 ilul.l wcllaic seivhes have been icl.iiively small pioje. u.l 0 .oam.
lcvdof$3.3 million loi llie liscal yeais 1978 lo [9M I Uniii ii Si cii s 0 i Mu.. .
mini and Uuik.i 1. 1l willLI 11 oit 1im mi siuisimviHisMim )i< Lili|. L1>e-,

Thai allocdlion woiks mil lo alioul $111 per Indian child In 1971 a miccy by On N.-iil.
American Indian Women's Association located 1IS Uoicau ol Indian Allans s.hi.il

milionwidi; 1974 Hearings, \upra nole 13. al 124
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dl its nn-rcservalion caseload lo Male programs.>n (.'onsciliieiuly, more
llian three-fourths of Indian child welfare mailers have been managed
by Male agencies, although only about one-half ol lhe nalion’s Indian
population resides off-resetvalion.”*' In recent years (he situation has
been aggravated as an increasing number of young Indian families
have sou»ht temporary work oi educational opportunities in urban ar-
eas. bricily exposing themselves lo elate jurisdiction.4l

Ignorance nr litas o f Non-Indian Caseworkers

Non-Indian social workers have been criticized as being insensi-
tive to or contemplful of traditional tribal values.4’ Caseworkers unfa-
miliar with Indian communities, not surprisingly lend to misinterpret
family and child behavior;42 healthy childhood environments differ
widely among societies.4' For example, non-Indian professionals have
considered leaving a child with persons outside the nuclear family as
evidence of neglect and as grounds for removal of the child.44 This
view ignores accepted conduct in Indian families where, “|b]y custom

\h 1*774 Hearings. supra mile 13, al 324
W .Vce 1*777 Hearing, iupra nole 3. al 112 Im |Ilie demography »f Italian lannlics, iff

Hum aii hi mi ( inmis, 1970 Ci.nmis oi l'oputaiion, Siiujk i Ki.poki. Ami kii an In-
iii inn 11973). !

411 See 1976 Hi rtix I, mpra mile 3, al 86 117. 1*777 Hearing, m pra mile 3, al 1SO (slale-
inciil nl Dun Milligan), Federal boarding schools consiilulc anollier factor in llic Indian
child wcllaic problem Lacking public educaiion opportunities in llieir own communities;
.ippmmnulcly 17'S of all Indian children spend must o( iheir childhood boaided oul at
Iliiic.iii ul Indian Allairs schools. Il. R. Hir. No 95-1386, supra nole 27. al 9. For a discus-
muii ul llic p'ohlcm, sec 1*777Hearing, supra mile 3. al 112-13; 1*774Hearings, supra nole (3,
eii 129 131-i2 the Ael, however, merely calls lor a study of llic silujlion. 25 US C. tj 1961
(Supp 11 1978)

41 1976 Hii-dhi, supra nole 3, al 281; see 1*777 Hearing, supra nole 3. at 155-56 (stale-

iiiciil ol National Tribal Chairmen's Associalion). n1 al 281 (icsolulion of ihc Nee I'crce

Inbjl Lxcculive (‘'ummilicc). Unger, supra nole 16, al in.

42 .ice Il K Hil* No 95-1386. supra nole 27. al 10, 1*777 Hearing, supra nole 3, al 140
(sljicincnl ol Dr. Marlene Lchohawk), ni al 155-56 (slaicmcni ol (he National 7 rihal Chair-,
men's Associalion); iJ. al 266 (slaicmcni ol Virgil Gunn). See aha | Ami-hii an Indian

I'mul Uivnw Commission. 9-1111 Cam,. 1st Siss. Final Kiisihi 422 |[Comm [I'rinl

1=>77) TNoii Indian social workcrs| are nol equipped sullicicnlly in ihc knowledge ol In-

dian lullural values . loknow whether or nol(lie behavior anindian child or anindian”

pan-lit is exhibitingis. in lacl.abnormalbehavior inins own society "1*774 Hearings, suprg ,

nole 13. al 4 (slaicmcni of William Bylcr) See 1976 Hi m m . supra note 3, al 79-81)

41 "Some Navajos niiglii find, fur example, Ihal bicalhing llic polluted air of Wash-
ington. D C . picscnls a far greater danger lo a child's physical and ciniilional well being
ill.Lm docs being Icll alone m a hogan for sevcial hours Needless lo say. residents of Wash-

ington D C will Imd grcaler harm in llic taller situation ™ 1*777 Hearing, supra lime 3, al

278 tsiaicmcni ol DNA-I'coplc's Legal Services, llic )
41 1J al .116-17 (slaicmcni of National Indian Health iloaid) See Il It Uii‘ No 95'

IIK6. supia nole 27. al Ml 1*774Hearings, supra nole Il, al 18 (slaiemcul ol William Uylci).

-
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and lIradiliun, if nol necessity, members of die exiended lamily have
definite responsibilites and duties in assisting in childrearing."4 In ad-
dition, slate agencies often have refused lo rccognil.e llic validity of
customary adoptions within an extended family group;4' Oregon had a
regulation prohibiting foster placements within an exiended family
group,47 and Mississippi rules forbid the adoption ol a Choctaw child
hy a Choctaw family on the theory that it would violate the natal fam-
ily’s right to privacy.4" Similarly, the lack of close parental supeivisiou
and avoidance of physical punishment of Indian Children, although
considered desirable parenting practices in Indian families,44 have been
cited as indications of parental neglect in slate proceedings.

Factors other than parental practices also impact upon Indian
child placements. Materialism often plays a role in professional judg-
ments. A child's material possessions, or lack thereof, sometimes arc
regarded as more salient evidence of parental concern than is uH'cc-
tion.Jl Not the least of the factors affecting the decisions of non-Indian
caseworkers has been the stereotyping of Indians as alcoholics. Al-
though alcohol abuse has been a problem for many Indian families.
non-Indian families with alcohol problems are more likely to he given
supportive services as an alternative to removal of their children.'-’

The prevalence of culturally inappropriate standaids lor the rc-

7 his was precisely ihe situation in DeColeau v. District (.'ouiily Couil. 87 S D 555. 211
N W 2d 843 (1972.). ajff'J, 420 U S 425 (1975)

45. 1IR Rip. No. 95-1386, supra nole 27. al 20. | ctmard Jmison provides an outline
of Navajo custom governing extended family relationships in iimson, Parent | hi/J Re/atwn
ships us Law and in Navajo Custom, in Unger, supra nole 16 al 67-78 The significance ol
exiended families in lhc control and distribution ol properly is discussed in Slicpjldsoii Ss
Hammond. Navajo Inheritance Patterns Random or Regular> 5 I|-.iiiniiim-v 87 (IV66|

46. See 1*777Hearing, supra nole 3. al 115 16 (slaicmcni ul Drs Carl Mindcll and Alan
Gurwill), 1*774 Hearings, supra nole 13. al 51-53 (oaleincnt of Mrs Alex Fournier)

47. Unger, supra nole 16. at 46.

48. W ? Hearing, supra nole 3, al 175 (statement of Gloria Yoik)

49. Seell R Hif No 95-1368, supra nole 27. al MI, 1*774 Hearings, supra nole 11, al 4
The philo-uphy of lhis childrearing approach is discussed m 1) In . Im ihum anii ( in
lurl! 59-69 (1959). The infrequency of physical punishment results in lew Indian ihildirn
being removed Iroin lheir families on lhe ground ol physical jpousc UR Rip No 951186.
supra nole 27, al 10, 1976 RI I-ORI.supra nole 3. al 8(1n 6 IV V Hearing, supra nole 1. al H I
(slaleineril ol Howard Ii 7'ommic), 1*77* Hearings, supra liole 13. al Mil (suicmciil ol 111
tames Shore).

50. 1*774Hearmgs, supra nole 13. al 101 (slalcmcm ol Dr Jjiucs Shore)

51. See |*777H earing, supra nole 3. al 77 (slaicmcni ol Goldie Denny, now Dncilui ol
Social Services for lThc Quiiuuli Tribe).

52. see HR Rip.NO 95-1)68, supra nole m., al 1ll  See genetalls
HelenJv. supra nulc 16, al 43 46 | he prevalence ol llos problem led lo lll-: nulos-no m llic
original Scnat: hill of a provision prohibiting ihc use ol aliohol abuse as gioonds 6 i iciiiov
mg an Indian child 7 he rigidity ol (Ins rule was cultured by Inhal governments, however

Red Hud .f
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moval ol Indian children has left many Indian families with a choice
between raising iheir children as non-Indians or losing them." As Sen-
alor Janies Abourc/k remarked m 1977, “|pJublic and privale welfare
agencies seem lo have operated on ihe premise [hal most Indian chil-
dren would really be hellerolfgrowing up non-Indian."'* There isevi-
dence Ihal slate caseworkers, who often lack sullicicnl training and
i(.'sources, have tended to remove Ut&jui children lo non-Indian homes
without first attempting to provide remedial family setvices." because
caseworkers lack, or are simply unaware of, alternatives such as family
counseling, they often use the threat of removing children “(o whip the
family into shape when they experience difficulties.”'6 A poorly
trained caseworker may find it easier to force an Indian family into the
outward appearance of normalcy than to help Ihe family members ac-
tually cope with their problems.57 This issimply poor social work, not

hias.

State Licensing Standards

The widespread lack of resources and alternative modes of treat*
iiiciii provided troubled Indian families has been exacerbated by diffl*

cullies in licensing Indian families as foster homes:
|<>]ﬂc- ol ihe primary reasons lor this extiaordmary high tuie of plac-
ing Indian cluldieii with non-Indian families ... is lhal the stan-
dards lor being licensed as a loslcr home are bused upon middle- *r

.inJ ii wa> oniincd hum Ilic Atl 1477 Hearing, mpra linle 3. al 259-60 (slaicmcni of Cfceyp'f

i-iilic Kuo Slum Irilve). id al 27K (slaicmcni ol DN A-I'cople’s Legal Services. Inc ). o
s .Vie /V .” Hearing. mpra nole 3, al JOI (slaicmcni of National I (lhal Chairmealg ,

Association)
54 Id

al | Seeatsaid al 155-56 "In Alaska placement agencies IcmJ lu favtift

(il.iiciiicnls in uiban sellings where ihey lecl ilie child will receive moie opportunities” AC
ji 218 However, psyclualrisis MimJcll and (iurw ill mid llic liuuse Indian Adairs Subam *'H
inillec lhal. "as a general rule,” Indian children are best raised by Indians 1474 Heonngt,"

mpra nole 1J. al (it
55 Sir 1474 Hearings. mpra nole 13. al 47 (slaicmcni of Ur Joseph Weslcrmeyer”® '

Wcslctineycr. |he Ravage ojihe Indian families in Crisis, in Unger, supra nole 16. al j
Sri 1474 Hearings, supra nole 13, al 47. See also id al 5S (slaicmcni of I)ri. C itfifj

Mmdell and Alan (iurwill) nf
57 "The policies and programs of ihc llureuu of Indian Adairs and stale welfare thn I

p.irimcnis are. lor ihe rnosl pari, duccicd al crisis inlciveniion A family is rarely issmm!
mini an aculc crisis has arisen | hen, they feel, wcllaic agencies rapidly mobilize lo provi4t f
ihc only remedy lhal seems practical m them lerininalion of parental rights” 1477 Hew*
mi; mpra nole ). al UK (statement ol lhe National Indian llcailh Uoaid) In Ainoni SIM*
Dcp'l ol I cononnc Sccurily v. Mahoney. 24 Am App 5)4, 540 I*2d 1ST (197j), this pr*i-
licc was culici/cd in a silualion involving (lie placcmcnl of several Pima children: "Tciat-
u.oi.mi ol ihe parriil'Child relationship should nol lie considered a panacea bul should ta’

icsoilc-d lo only when concerted cllori lo preserve the tclalionsliip lails” 1d. al 537, 54fl
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class values, llic amount of lloor space available in Ilic home, plumb-

ing. income levels. Most of Ihe Indian families cannot meet these

standards and the only people that can meet lhem arc iicin-Indiaiis 'H
When removal is advisable, even a culturally sensitive social worker
may find it impossible to place the Indian child m another Indian
home temporarily. Generally, stale licensing standards rellect an as-
sumption that material comfort isa primary consideration in adequate
nurturing. When the North American Indian Women's Association in-
terviewed Indians who had grown up in Ibsler care; however, they
found (hat most of these individuals had not been as concerned with
the physical attributes ofliie foster home as they were with the presence
of the foster mother at home, firm rules, and a feeling of warmth
Thus, cultural bias or misunderstanding airecls not only tire decision lo
remove an Indian child from hisor her family but also ail'ects the avail-

ability of stable .Indian homes lor temporary or permanent substitute
care.

The "Best Intlerestoftie Chilld'Rulle

Stale courts also have suffered from ignorance, poor training, and,
on occasion, cultural bias in deciding Indian child custody disputes.
The “best interest of the child” standard, widely used in custody deter-
minations, relics heavily on subjective judicial conclusions about child
welfare and thus inevitably incorporates “cultural a d familial values
which are often opposed to values held by the Indian family.”6" In
many cases, judges lend to defer to the opinions of social workeis,"'
shifting (he burden of proofon (he issue of parental competency lo the
child's parents.62 Advocates lor the Act argued that “the abusive ac-
tions of social workers would largely be nullified if more judges were

themselves knowledgeable of Indian life and required a sharper defini-
tion of the standards of child abuse and neglect.”65

58. 1474 Hearings, supra nole 13, al 5 (statement ol William Ilylci) See also Il K
Rtf. No. 95-1386, supra nole 27, n |II, |V7| Hearing, supra nole 3. al 7N (slaicmcni nl
Goldie Denny). id at 319-20 (siaiemenl of Howard |li Tommie), 1174 Hearings, supra note
13, al JO (slaicmcni of Dr. Joseph Wcsiermcyer). id ai 129-30 (-.lalcincm ol Di Kohcii
lergman). Red Bird A Metendy, supra nole 16, al 45

59 1474 Hearings, supra nole 13, al 322 Unlorlunalcly. the Uuicju ol Indian Allans
copied state slandaids when licensing Indian homes on icscivaiions id at UK

60. 1976 RtroHT. supra nole 3, al 79, seeid al KO, /v V Hearings, supra nole |). al 57
Sl (suiemcnl of Dr:i. Carl Mindcll and Atari Guiwitt). Hlanthaid. the (Juesnon <> Best
Interest, in Unger, supra nole 16, ai 58-59

61. H.R. Rtr. Mo 95-1386, supra nole 27. al 10

62. 1474 Hsarmgs, supra nole 13, ai 60-61 isijicnicnl ol Dis ( ail Mindcll and
Alin Gurwiu).

63. Id- at 21 See also H.R R tf No 95-11K6, supra mile 27. ai Il, 147?Hearing.
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Fortunately, mil all courts accept culturally inappropriate stan-
dards lor removing Indian children Iroin their homes.64 In Carle v.
CarU\6' the child's father wan a Maida villager and a seasonal fisher-
man The mother, a Tlingil, was remarried lo a non-Indian and was
living in Juneau. An Alaska slate trial judge found that there were
some very valuable aspects of Ihe village cultural environment, "in*
cludling| a rapport with nature and with acommunity of people which
isperhaps less characteristic of urbaa life"** and “a sense of pride and
self-worth in the Native child which dcommunity such asJuneau could
lend to suppress."67 Nevertheless, he granted custody to the mother,
reasoning that she could provide a more stable family environment
than the lather's extended family,6" and observed:

Inevitably, the village way of life is succumbing lu the
predominate |sic| Caucasian, urban society of the land, and of neces-
sity (lie youth of Ihe villages must confront and adjust lo this new life

slyle. That transition can more easily be accomplished in the case of
this child al his young age than if delayed until his character and

personality are more rigidly formed.6v
On appeal, the state supreme court remanded, .staling: “Wc think itii
not permissible in a hiculiural context, lo decide a child's custody on
ihc hypothesis that it is necessary to facilitate the child's adjustment to
what is believed lo be the dominant culture . ... Itisnol the function
of our courts to homogenize Alaskan society.” 77 Unfortunately, this

positron has been more frequently the exception than the rule

L\m io/iin®mIm t'im vex

Economic incentives occasionally have heen another cause of un-
necessary Indian child removals. Stale welfare agencies have been DO*

mpra link' ), ji 3A5 (statement nl Doll Milligan). /W Hearaigi, mpra nine 1), al 54,4)
IMaleiiicin ol Drc Carl Mmtiell and Alan Ciuiwill) Oilier problems encountered in tUMm
iouii cluUl custody pioeecdings aic mil unique lo Indian children | or oainplc. m trj
cuccwotkctv icly on wliclher a child looks "upsei” when visited in a loslcr home y ldncr
her naluial paicnls Ulaneliaid. Hie (Junliiiii </Ilea fntereii. ill linger, mpra lime 16, al 541

I hois in iiilciprcling ibis ly|>c ul icaelion can lead lo lire misplacement ul Indian andcm *

Indigp itﬁ'lt‘é‘lﬁﬂ'cmikcecuursc lu puveily as a icasun lui removal i\ a prime esample. Seegm -
eiiilli /v " Hearing. mpra nole 3. at 7It (statement ol (inldic i)emiy]|. Ma 1x7 (suitennuaf l
h > llsillcr), "174 Hearing!, supra note 13.al 211 (statementol William Hylerl; */. M 1])J

(slaicmcni ol Mel Sampson) 3
«S V", |>2d 11150 (Alaska 1412)
u 1.1 at 11154 n X tj|
tiz [,/
ox 11 ai Ins|
L' 1 al

Heooal (3

Jut) 11x0] INDIAN CHIU) Wt.LI AKI.

cused of conditioning Ihe availability of si.Jal services on Indian
parents' voluntary relinquishment of parental rights.'l Consequently,
many Indian families are fearful of seeking services [hal they are e;ui-
tled lo hy law.77 Although typically this has been a matter of local
administrative practice, federal laws may ultimately he responsible.
For example, state agencies managing federally subsidized slate aid
programs have been encouraged to force able-bodied single parents lo
lake jobs; with the parent out of the house during the day, the children
are more vulnerable to removal on a theory of neglect.n furthermore,
federal programs have provided greater subsidization tor foster care
than lor the retention of children by their natural patents, making ii
easier lor children of poor families to be supported in substitute house-
holds.74 Indeed, the Bureau of Indian Affairs’ foster home licensing
program, which has attempted lo use Indian foster homes, has paid
significantly less foster care support than some private foster care agen-
cies, which have tended lo place Indians in non-Indian homes.7

Another economic factor accelerating the removal of Indian chil-
dren has been growth in the privale adoption market. In this era of
birth control and abortions there has been a decreasing supply of
healthy while children available for adoption. As a result, many par-
ents seeking lo adopt have sought Indian children instead.” Moreover,
as tribal members, these children often are entitled to annuities and
other per capita payments out of tribal funds, possibly making them

71 Il 1t Ktp. No. 95-1386, iupra nole 27, at 11. ."47? Hearing, mpra note ). al 141 42
(statement ol Di. Marlene lichuhawk). Red HuJ if Melendv. supra note Ib. at 45

72 1477 Hearing, supra nole 3. at Ib2 (statement ol Don Milligan) \ee aha /W
Hearmgi. supra note 13, al 5 (slaicmcni ol William Dyler)

73 Seegenerally 1474 Hearings, supra note 13, ul V5

74 | f 1477Hearing, mpra note 3, al 61) 61 (statement ol Nancy Anndcl) (cInlJicii too
olten taken Iroin then homes when supportive ami preventative services might have allowed
them to stay wilh iheir families) 1bis discrimination between loslcr and natural or adopiivc
parents was challenged unsucccsslully in Kamos v Montgomery. JI) |- Supp 1170 tS I»
Cil 1V70). tiff'd mem , 400 U S IIXI1J (1071) A lurther ledcial incentive lor removal ol
Indian childien was established hy the enactment ol the | tuli. Abuse I'lcvcittum. and |leal
sKnl and Ziduplion Helium Act ol 1078, I'uli L No V5-2bf>, 12 Slai 2II' (coddled in scat-
tered sections ol 42 USC ) |Ilbis statute was designed 'to lacilnaic inleivialc
placemen! ol children." S Kiiv No 15-167,15111 | ong .2d Scss Ib. reprmledin [I1)X]| Il S
dM ccinii & An Niws 557, 5bl. by streamlining placemen! proccduics

75 1474Hearings, supra nole 13. ji 157 (statement ol Kicbaid | one Dog)

7b 1477 Hearing, supra note 13. al 151 (slaicmcni ot Don Milligan, V7jcliiiiglon Male
Department ul Social and Health Services) Seeaha id at 1X7 (slaicmcni ul Ken.: Uvillci).
1474 Hearing!, tupra note 13, al 5 (statement ol William Bylci). id ul 70 (statement ,.|I

Beiliam tlirsch), id. at 116 (statement ol Mel Sampson)
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even mure attractive lo some potential aJuplors.”

J'ruicjutiil Problems

Many observers have blamed the frequency of Indian child re-
movals in pari on procedural irregularities in stale courts. Indian par-
ents, who often are ignorant of stale procedures,'t have nol always
heen notified of court dales.” In ec & eau k DistrictCounty Court?a
child was held in substitute care for seven months under an ex parte
"emergency” removal order. When t hearing finally was scheduled,
the mother was notified only by publication, although she had lived
continuously at the address from which the child originally had been
removed. This case is not unique.ll Procedural irreqularities and er-
rors of this type Ihal go undetected initially are especially serious be-
cause slate appellate judges tend lo believe subsequent reversals of
custody orders are nol in the interest of the children involved.”

liven when notified, Indian parents frequently have appeared
without representation."l Although tribes have an interest in these
matters and ordinarily have counsel of their own, typically they have
nol been notified; even when aware ofcustody proceedings, tribes have
not been permitted lo intervene."™ As a result, ihe special cultural in-
terests of Indian children and their unique needs and resources tend

not to be presented lo the courts.

Jiirixt/icnotui/ ConJUcs

Since the foregoing criticisms of Indian child placement practices

77 I inllicfmure, lliese payinriils arc run taxable. See 1974 Hearings, supra note 13, M
1S I.M. 121 (Mulcoiciit nl Met Sampson)

7S .Sir 1977 Hearing, supra note 3. al I1) (slaicmcni ol I)rs. Carl Mindcll and Alia
(iurwill). ut al 2KI (slalenrcnl ol lire Nee Fene Tribal lixcculive Committee); 1974 He*r*
mgi. mpra nole 1), al )) (slalemcnl of Urs Carl Mindcll and Alan (Jurwili).

7v .Sir /v 74 Hearings, \upra nole 13. al K (slaicmcni of William Bylcr).

X" SD. 535,211N

llic laiis of Ilic case, Se8 1974 Hearings. supra NOlE 13, at 65-69 (slaicmeni of Cheiyt
Del oleau -
X1 )ee.eg, 1974 Hearings, supra nole 13, al 21'23 (slalemcnlof Wl”lam by|CI’), */. al

S

221-2) isuicmcnl ol Met Tunaskcl)
X2 See 1977 Hearing, supra nole 3. al 35X (slaicmcni of Don Milligan), lllanchord. Tkt

{/ui'M iuii </ Rest Interest, hi Unger, supra nole 16. al 59
X1 Il K KII* No 93-1386, supra nole 27. ai 11, 1971 Hearing, supra nole 4. al 281

(sMlrincnl of Nc/ I'cice tribal I-.xccutive Conimillec), 1974 Hearings, supra nole 13. al 56

Islalcincnl olI’Drs Carl Mindcll and A'an (iurwill). linger, supra nole 16, al lii
X4 .Sir 1976 K I'iik I. supra nole 3, al 81), 1977 Hearing, supra nole 3, al 2X1 (slelcroc#

ol Nc/ IVuc Inbal I-.acculive Committee), tJ ai 355 (suiemcnl of Don Milligan), Ungar,

supra nole 10. al ”l

W 24 xa3 (1973). aJfl], 420 U S. %125 (1075). For @ discussion of .
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generally were oirected al stale agencies, the extent of stale jurisdiction
over child placements may be the single most important factor in high
placement rates. In the past, there has been no clear rule delineating
the extent of stale and tribal(jurisdiction. Some states have exercised
jurisdiction over children residing on reservation lar .is. others have de-
terred to tribal courts even in cases involving olf-reservation children."1
The controversy was complicated in 1953 with the enactment of Public
Law 83-28U"" (Public Law 280), requirinéq some stales and authorising
others lo assume civil and criminal jurisdiction over reservations."7

The earliest consideration of jurisdiction in Indian child custody
proceedings was in in re Leish-Puc-Ka-Cheedecided in 18V> lhe
Indian agent for the Sac and Fox tribes of lowa was anxious lo enroll
Indian children in an olf-reservation manual training school but had
been frustrated by parental resistance, lie obtained legal guardianship
ofall of the children from an lowa state court and removed them from
their homes. The parents succeeded in obtaining habeas corpus for the
children's release. The lowa federal district court concluded Ihal only
courts of the United Slates could determine (he custody of an Indian

85. Sec miles 94-100 m fra.

86 Ael ol August 15, 1953, I'ub I.. No. 83-2X11. 67 Slai. 5XX (collided in scaiicicd sel-
dom of IX, 28 H S.C) (amended by Indian Civil Kiglus Ael, i'nb 1. No 90-284, tjtj 4111-02.
82 Slai. 78-79 (1968) (codified in scallcied sections of IX. 25. 2X U S.C.))

87. Section 4 of t'ublic t.aw 2(10, as amended, condidonally nllctcd stales "juiisdicliou
over civil causes of action between Indians oi lo which Indians aie panics ™ 2X Il SC
| 1360(a) (Supp. It 1978) Slalr ‘civil laws . . ofgencial application lo pnvale pcisons oi
pnvaic piopeily” were lo have ‘lhe same force and eirccl” on allccted reservations as else
lies At lhc same lime, nu slale law could lax or icgulale ihe possession or use ol pmpcily
held in irusl lor Indians by lhc United Stales, nr reserved hy licnly 2X Il SC § 1160(h)
Inbal legislalion nol intunsislcni willi slates' general civil laws was lo icniain in

(1976).
h i tj 1360(c) Sir. stales (Alaska, California, Minnesota. Nebraska,

Tull force and cUccl.”
Oiegon, and Wisconsin (wilh (lie exception of lluce named lescivaiions)) wcie granted ics
crvalion civil pnisdiciion uiulalcially and automatically hi tj 1160(a) Ollici stales weic
aulliori/ed lo assume jurisdiction, wild or without Inbal consent | ive stales used this op-
Honda and Nevada (subsequently relio-

tion lu enter lhe field of Indian child welfare
Momana. and Washington

ceded) assumed full icscivalion civil jurisdiction Idaho.

assumed reservation civil jurisdiction only of enuniciatcd subjects, including, juvenile dcim

quency, child abuse and neglect, and domestic relations See generally Iku an Ini ham

Pollev Kfcvn w Commission, Finai R hiikt 201-02 (1977| lubes have aigucd unsuccess-
fully lhal "pailial assumption™ of civil jurisdiction allows slates lo gam power while avoid-
ing icsponsibilily and was nol intended hy Ih-i 83rd Congress Washington v Conledcialcd
Tubes & Bands, 439 U S. 463 (1979) Contests in Washington's compliance wild I'uhlu l.aw

230 procedures also have been unsuccessful L g Washington v Cunlcdcialed Bands &

Tubes, 440 U S 940 (1979); Comenoul v lluidnian, X4 Wash 2d |9>, 525 I' 2d 21 1 (1974)

See generally Coldbeig. Public law 7S0 Use Limns uj Slate turnJulian aver tiesenan.in

Italians, 22 U.C.L.A |. Kiv 535 (1975)
88 98 F. 429 (N D lowa 1899)
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cInlU wlu> icsidcs on a reservation and whose irihal relations have nol

been severed.

More recent decisions generally have reeogni/.ed exclusive tribal
jlinsdieiion over the custody of Indian children actually lesiding within
a reservation'™" or domiciled within a reservation but brought oll'-rcscr-
valion under a prior valid tribal custody order."" Jurisdiction in these
cases cannot he delegated lo sta'.c court* by a tribal court." When the
cluld is taken oll-reservation by one or both of hisor her parents for.lhe

XV Id ].l -433 I lus did mil cud ihe nullcr. The Indian agent subsequently ptoscculcd

uig sihool Alter his acquittal, ihc Irihal member succcsslully sued ihe ugcul fur false im-
pusoiinienl I'eicrs v. Malm, Il |:. 244 (N.D. lowa 1901).

uX| In /<e Winleshicld. 124 N W 2d 694 (N.I>. 1963) (adoplion, all parlies Indians resid-
ing within Devil's Lake Sioux reservation); In re Colwash, 57 Wash 2d 196. 356 |’ 2d 994
11vr.n> (de|K‘iidcney pennon hroughi by slale agency involving abandoned child residing al
all limes willini Yakima reservalion). Perhaps ihe grealcsl problem has been determining
when a child is "within" a reservalion. Washington stale courts have declined jurisdiction
over individual liusi allotments nut within ihc rccogiu/cd boundaries of any reservalion.
lhe (iencral Allotment Ael. ch. 119, 24 Slai 3HH (IHX7). and related special acts assigned
icsrrvalion lands to individual Indian families, issuing ihern patents "in trust" subject lo tka
icinliniiing control of ihe Umlcd Slates For some jurisdictional purposes these trust allot-
ments. totaled within cxlaiil or former reservations, must be distinguished from lands held
hv llic (Jnilcd Slates for the lube as a whole See ulio IX U SC. § 1151 (Supp. Il 1971)
(statutory delmiinin of "Indian country”) See Washington v Superior Courl, 57 Wash. Zd
IK].A 156 P 2d 9X5 (1960) (abandoned children living al all limes on oll-reservation allot-
ments! South Dakota has exercised jurisdiction over Irusl allotments within a reservation
hy applying a century-old homestead atl Det oleau v. District O mit, X7 S 1). 555. 211
N W 2d X-n (1973), aj/'d, 4211 U.S. 425 (1975). lhe South Dakota Supreme Court found
lhal the "lads" of parental neglect had occurred about equally on trust .illoltncnls and 0N
lee lands, but avoided lhc problem of deciding which situs was controlling by concluding
Ilt.it the reservation as a whole no longer existed /</ at 557-61, 21 1 N.W 2d at K44-46. The
| *mted Slates Supreme Court agreed in an opinion that wholly overlooked an cighly-ycaf
history ol legislative and administrative recognition ol the tribal government after the data
ol the ledeial act lhal allegedly terminated it.

Moreover, under Public Law 2X0. slate elnld custody jurisdiction within an affected
reservalion may nut preclude concurrent tribal jurisdiction |lic Act itself expressly saved
all tribal laws "n >]. inconsistent with any applicable civil law of the Stale.” 28 U.S.C
tj IIMHt) (Supp Il 197X), distuned in Bryan v llasca County. 426 US 373 (1976). Tka
elicit ol this phrase remains debatable. See liuldbcrg. Public taw M I. The l.inuliofStott
Jurni/nlion over Reservation Indians. 22 U C I. A. | Kt v. 535 (1975].

91 Wakchcld v Little Light. 276 Mil 33). 347 A 2d 22X (1975) (non-Indian foaTae

parents under Crow tribal court order seeking adoption m Maryland slate court, no jutiM fo

lion). In re Adoption of Buehl. X7 Wash. 2d 649. 555 P 2d 1134 (1976) (non Indian foabtf ,

patents under Ulaiklccl tribal cuurl order seeking adoption in Washington stale court aft*

Inbal couit revoked custody)
92 lilackwolf v District Court, 15X Mont 523, 49) P 2d 1293 (1972) (relying on Ke»-

iicily v Dislnil Court. 400 U S 423 (1971), lo bold tclenul by tribal court lo Muntina Mat* ,

limit improper)
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purpose ofsurrendering Ilie child to a state child wHfaie ugeiicy'™ or in
litigate custody in a slate lorum,"M slate courts genetally have accepted
jurisdiction. Slale courts also have asserted jurisdiction ovci resetva-
tion-resident Indian children in some cases in which they have heen
abandoned by their parents or removed from parental custody during
an oll'-reservalion trip,1' reasoning that "the *lact’ ol neglect 0c-
curred olf Ihe reservation.”"" In other cases, state courts have declined
to exercise jurisdiction over Indian children who, although residing for
some lime oil-reservation with their parents, once resided on a reserva-
lion and have maintained some social and institutional ties with it.""
Both (he situs of the facts upon which the change ol custody is sought
and the residence of the child have heen advanced as tesls of mrisdic-
lion. This uncertainty makes it diflicult lo summarize stale cbqutjuris-

diction over Indian children and creates inconsistencies nationwide in
the treatment of Indian children.

Congressional Response

A great variety ofrecommendations for protecting Indian children
and families reached Congress.I* Tribal witnesses were emphatic

93 hi re Adoption ol Doc, X9 N M 6U6, 555 P 2d 906 (19?6| See Punt/, hasalu
Grandparents— "Parent"or "Stranger"-— ('uslady Determination, 9 N M | [lit v 1X7 (197X)

94. United States «tre! t'obcll v. ( obeli, 503 I; 2d 790 (9tb | ii |974] iniodiln.iiion ol
custody device in dtviilvc, both Indian patents having originally agiccd lo a slate lotmul Al
least some state courts will rccugni/c a Inha< court decree ol divorce 1.g .In re Red | ox. 21
Or. App. 393, 542 P 2d 91X (1975)

95 In re Duryca, 115 Art/ ><6. 563 P 2d XX5 (1977). In re l'aulicll. 159 Mont 66 4'1S
P2d 179 (1972) Most of the cinldrcr in these cases sim|<ly weic abandoned while the p.u
enls were liavelling olf-reservation, but one child involved in the Dm yen appeal was placed
in fuslei care when her patents wete jailed 115 An/ al K7, 50) P 2d al XX

96 In re Cantrell. 159 Mont ob. 71. 495 P 2d 179. 1X2 (1972)

97 lu Wisconsin Putowalomics v Houston. 39) | Supp 719 |W |) Midi 1971). a
custody cuntcsl between children's while maternal and Indiju paternal lelativrs billowing
lhe death ol both patents, the childicu had lived on the icsetsalnui and lud couliiiuing
contacts with Ihc reseivaltun Ilhc court concluded they had icmamcd domiciled on llic
icseivation notwithstanding residence elsewhere 1d at 732 lu In re Lireyholl. 23 Ul App
674. 543 P 2d 1079 (1975), the couit distinguished Wisconsin Poioitilluiniei. noting dial llic
childten had lived all then lives in Pmiland

A second case involving Wisconsin Potowalnmies also illiisiiaics an impoilam ink m
this type of case, in ibis case, while litigation was |>cuding, Mulligan autlioniics plan'd die
childicn with iclalives m Florida. and the | loiida dislInil couil blinked ibeii icluiii in die

successful Indian relatives Wisconsin Poluwalomies v Wilsey. 177 ]. Siqip 1153 |[M D
Fla 1974)

9X %.eg , 1976 Rlix>|-|, supra nole I. al X7 XX 111’ Hearing, mpra note I. ai Itd
(statement of National Inbal Chairmen's Association), id at 2IK (statement ol Don
Reeves); id at 237 (statement ol Alaska | egal Services | oi|lniiation]|. id al 249 MI (stale
mem ofCentral Maine Indian Association. Inc |. id al 25X till (statementol s lieyenne Rnci
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aliout ihc need lor culturally appropriate family programs lo provide
allcriiUlives lo icmrvul. There was general agreement on authorizing
specialized federal funding through lhe Department of Health. Educn-
lion. and Welfare rather llian ihe Bureau of Indian A Hairs.'9 f urther-
more, there was agreement that state participation in existing federal
funding should be conditioned on evidence of appropriate support
services and licensing criteria for Indian homes.1'1 Recruitment of In-
dian professionals™ and eligibility for members of an Indian child's
extended family for financial support to provide temporary child care
also were recommended.10l In 1977, the American Indian Policy Re-
view Commission introduced (wo additional recommendations of a
procedural nature: exclusive uribal child custody jurisdiction within
reservationsI'1l and stale notification to tribes of off-reservalion pro-
ceedings." Because of stiff administration opposition lo new funding
authorizations,115 these procedural devices ultimately replaced funded
services as the major feature of the bill.1'1

The identifiable causes of a problem dictate (he nature of effective
solutions. Congress lound (hat frequent unnecessary removals of In-

Smux Ilit* nf South Dakota), 1174 Hearing.t, supra note 13. al 57 (statement of Urs Cart
Mindcll and Alan Ciuiwiii), ul ai 328-29 (statement ul Nottli American Ini! n Women'
Association,_Inc )

99 VIZHearing, supra note 3,al 246 (slalemcnl of Mike Kanco, Central Maine In-
dian Association, Inc ). id. al 327-2H (slaicmcni ol' Beatrice (icnlry), H74 Hearing!, supra
note 13. at 59 (statement of Drs. Carl Mindcll and Alan (iurwill).

100. |97t> Ripori, supra nole 3, ai 87-88, /V77 Hearing, supra nole 3. al 287 li gener-
ally was agreed lhal Indian childicn should be placed, where possible, wilh Indian famihea,
I*a7d Rii-uk i, supra note 3. al 87-88; 1174 Hearings, supra nole 13, al 328-29 (slalemcnl of
Norih American Indian Women's Associalion). and lhal materialistic foster home licensing

clitcna lie eliminated 1174 Hearings, supra nole 13. al 328-29.
Mil See 1174 Hearings, supra nole 13, al 216 (slalemcnl ol I-.vclyn Ulamhaidi; W. al

328 (statement of North American Indian Women's Associalion)

102 JJ al 328
103 See 1976 Rii-OHr, supra nole 3, al 87-88, 1177 Hearing, supra nole 3, al IlI-IV

(slalemcnl of American Academy of Child Psychiatry), id. al 274-75 (slalemcnl of Ife*

Yakima Indian Nation).
104 1976 Kurort, supra nole 3,al 87-88
1115Bolh Ihc Bureau of Indian Affairs and ihc Department of Health, Idutaiion aad

Welfare went on recoid in opposition lu lhc hill as unnecessarily cosily and dupliraiivc Of

ensling funding lo slale agencies. Il R. RI f~ No. 95-1386. supra nole 27. al 34; H77 Heap-

ing. supra nole 3. at 50-65 (slalemcnl uf Raymond Bullcr. Uuicau of Indian Affairs) la
addition. lhe Justice Department fcaied ihc bioud declaration of federal policy in Ihe btl
would imply a legal obligation ol the United Stales lo bear the costs of Inbal child welfara
programs il R Rn-. No 95-1386. supra nole 27. ai 38 n 4. 40

106 I hr onginal bill. S 3777, was introduced in the 94ih Congress and rc inlroduced M

S 1214 m llic 95th Congics.s Subsequently. S 1214 was amended lo conlain ihe compkM

led ol llic House bill, I R 12533 1IR Kis No. 9.5-1186. supra mile 27. al 28. seealsa S.

Kil- No 9) 597, 95lh Cong, Isl Sess (1978)

July 1WKOj INDIAN CHIIE.E) WI-.1.1-AKh 110S

dian children had heen (he result ofprofessional mi I judicial annudes
towards Indians, dolejudicialprocedures, and ihe design and accessi-
bility offederal childvwelfareprograms. Stale judicial procedures and
federal funding can be addressed by appropriate legislation. Optimisti-
cally, decisionmakers' attitudes can be altered by training. Conceiva-
bly, however, some of ihese altitudes can be avoided only by removing
Ihe decision to another forum. 1; is in this light ili.il the following dis-
cussion summarizes (he legislation, us enacted, and cntically analyzes
the Act and (he regulations promulgated to implement its.goals.

Scope of the Act

The key operational definitions in the Indian Child Welfare Act
are "child custody proceeding” and "Indian child.” These two phrases
determine the general scope of the Act's safeguards. Unfortunately,
many of the problems that have been reported by Indian communities
do not qualify for Indian Child Welfare Act protection because (hey do
Ir;1otl‘r‘1volve child custody proceedings or Indian children as defined in

e Act.

“Child Custody Proceeding"

Under (he Act, a child custody proceeding may he either a foster
care placement, a preadoptive placement, an adoption, or atermination
of parental rights.1'7 in all four categories, Ihc common element is ihc
parents’ loss of control over the child. Involuntary investigations and
home interventions by social welfare agencies implicitly arc excluded

Expressly excluded from the definition of child custody proceeding
are placements based on acts of a child that are essentially criminal in
nature,1'8such as (lie institutionalization of a minor for (licit or joyrid-
ing. Also expressly excluded are custody awards in divorce proceed-
ings."® Thus, the Indian Child Welfare Act docs nol disturb the power
of stales lo intervene in Indian homes as a preventive measure, to re-
move or institutionalize Indian children on grounds ofjuvenile delin-
guency, or to determine the custody of Indian children when (heir
parents seek a divorce. The Act principally applies to cases where a
stale court attempts to remove an Indian child from his or her home on
grounds of the alleged incompetence or brutality of the parents.

107. 25 U.S.C s 19031) (SUPP 11 1978), dmussedia 44 | €d Reg 67.587 88 (1979
108. 25 U 9. § 1903(1) Su I 1978) . . L .
100 _Ihese exemptions aie based on a lecoiniiiendaliim oy llic Depxilingiil ol ine liilc
rim, which arguea thel additional procedural sarequaras *i€ necessary in lliese exempted

°leaS. 11.R Rfcf No 95-1386, supra nole 27, al EJ
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applicability suggests Ihal Congress may

This limited scope of
families.

have mistaken the real nature of the problems lacing Indian
The preamble lo the Act slates Ilial the purpose of the Ael is “lo pro-
mole the stability and security of Indian tribes and families.”"" To
achieve that purpose (lie target lor legislation should have been Ihe
general causesof Indian family breakups. Unquestionably, divorce isa
cause, and juvenile delinquency a symptom, of family disintegration.
The Ael could have been mueh more effective in its staled purpose if
these types of proceedings had been included within the Act's protec-

tion.
I'urtheimore, prevention of family breakup necessitates tribal in-

tervention before removal of the child becomes imminent. A child be-
comes subject lo ihe Act's provisions, however, only afier being
removed from ihe home. Absent life-threalening conditions, effective
social welfare agencies monitor cases and oiler supportive services for
weeks, months, or years bhefore concluding that removal of a child is
unavoidable."l It is during ibis preremoval period of investigation,
case planning, and family services [hal family breakup is prevented or
hastened. Once a case reaches the stage of proposed removal, breakup

of the family may be inevitable.

The Act addresses this problem only indirectly, by requiring a
showing prior lo removing an Indian child from his or her home lhal
“active ell'orls have been made” lo prevent family breakup.'" This re-
quirement. however, does not mandate formal participation in case
planning by tribal or urban Indian social welfare agencies, ilcnce, tri-
bal input Mill need nol be obtained during the critical picrcmoval pe< J
riod. Moreover, stale courts alone are left lo determine whether cHortli 'l
lo prevent family breakup have been “adequate.” The result is a rcali jj
potential for uninformed decisions and inconsistent results. The Adi u
could have been far more elleciive if it had required sharing casework;
responsibility with die tribe from the moment of inilal slale contadl
with the family. Indian interests in preventing family disimegralioaim
would have been protected more uniformly and ihe Act would htVflj
encouraged a cooperative, rather [han an adversarial, relationship to*'
iween slale and Indian caseworkers. The present system of crisis inter*
venliou will do little 1o enable iribes lo prevent child removals."

Mil  »M 1.Sf 1) BFM>2 (Sul.]. 1l 1Y7X)
111 See miles 5S-5b & accom panymg text in/irii

i Ppoltic mlcti'vcnﬁlon hi aﬂ m|Iy Gisis ideally is a loniimimg pioicAv of evlattw*"

]. Hell. ,iml ussc-ssmcnl ( iHiicliiuliiig inlcivctilion willi goals is llic lunilion of "rear jfcfln
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“Indian Child”
Uneroliuble (Clulden

The scope of lhe Indian Child Wellare Ael is lurlhci restricted by
ils definition of “Indian child." An “Indian child" is dciiiied undei the
Ael as "any mmiariicd person under age eighteen” who is either "(a) a
member of an Indian tribe or (b) is eligible for membership in an In-
|di'%n Iribe and is the biological child of a mcinbci of an Indian
ribe.” "',

This definition excludes a tribal member's biological child who is
nol eligible for membership in Ihal, or any other, tribe The mini-
mum blood quantum requirement set forth in tribal constitutions was
insisted upon by (he federal government to limit ils service responsibili-
ties,"6 and has the eflecl of denying membership to many children ol
Iribal members, regardless of a child's residence, language, cultuial al-
filiation, or tribal allegiance. The Indian Child Welfare Ael conloims

lo this fitly year old policy by treating these "unenrollable” childicn as
non-Indians.

Difficulties with this exclusion may he illustrated by an example of
atribal member with one-lourth Indian hlood who resides on the rescr-

ning” by puilicipaliug agencies ami pmlcssioiijls When a child's tile or health aie mil

imminently thicalcucd. child wcllaic agency niicfvcnini!) may be limited to support services
designed lo help the family ovciconic pioblcms and luiiclinu sucicsslully Suppml seivucs
should include duccl linancial assistance, advocacy ill obtaining assistance lions oilier
sources, individual and family counseling, and icspnc (bnel voluulaiy removal ol a lauidy
1l suppoil services tail, indcliiiilc icniov.il ol ihc

membci while lhe crisis is being resolved)
Keimival ol a child does uoi

child may be necessary, with or without pjicmal coiisem

Iciminalc llic case planning process |Il.specially in ciucigcucy silualuiiis. lemmals typically

lie made lu icmpoiary receiving homes
Foster placements change liei(ucml) in ihc lirsl six lo eight weeks allci removal. re>|uiriiig

An appiupnalc luster home must ilicu be lomid

dose supervision by ihe case planning learn until some iclalively viable aiiangeiiienl is
achieved by lire agencies involved ur hy linal judicial decree.

M 25 U S C. 1j IVUJI(4) (Supp Il IV78| (emphasis added)
| agencies aie conclusive as to eligibility is left iinies,lived h> ihe Act

tj 1*701(3) (declaring Congress' interest lu be limited lo childicn who aie
I his limitation was cnlici/cd

I lie question ul whether llic

decision of trib
115. See I
nembeis of, or eligible fur membership in, recugnucd lubes)

1977 ilejnnij;. See aim

by ihe National Congress ol American Indians wpm nole 3. al 128

id si 2*74 (slatemeni of Phoenix Indian Ccnlei). id ai 327-28 (slaicmcni ol Bcaliicc (icnlry)

On Ihe oilier band, ihe Nalion.il Tribal Chairmen's Associalion. Amciicau ( oil I ihcmrs

Union, and Depailmenl ol Justice aigucd lhal llie application ol die Ad even lo ciiinllcd
children would be untoiisliludonal unless rcsliiclcd lo limse icsidiug on a irseivalion or
aiinlaiiung "close lamily lies” lo one Il It Kil- No V5 1181, u//*/u note il al 17 40. /v,

ifrenn” luptd nole 3, al 158 (slaicmcni ol lhc National Inbal ( liamnc-n's Association! Id

M UN (sialemenl ofihc American Civil l.ibcilics Union) Ibe Ad may ycl tic challenged oil

| thal basis.
[16  see R wHaksii A J Ili-Nin ksiin,
| UIV 244-48 (1v8D)

Im koaii imman |miih\ anii Poiiii> ai IM
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valion and is active in community affairs. Her first child, by a
member also with one-fourth Indian blood, is enrollablc im the tribe, if
she remarries another Indian, with only one-eighth Indian blood, her
second child is unenroUable. The Indian Clilld Welfare Act treats
these two children differently, even if raised in the same home, sharing
ihe same language and culture,

The Act also excludes children of “lermnaled" tribes, ie., tribes
not administratively recognized by the lifted States, and Canadian
tribes."7 The exclusion of Canadians will be a significant problem in
New Fngland; Micmacs, from reserves in the maritime provinces, ac-
count for three-fourths of Indian child placement proceedings in Ihe
greater Boston area."!

Admittedly, with limited resources, lines must be drawn and some
individuals and groups excluded from the Act's protection. The diffi-
cult question is where Ihe lines should be drawn and by whom. The
Act makes an arbitrary exclusion based not on the aims and goals of
the legislation but on anachronistic and irrelevant classifications. The
purposes of the Act could have been better achieved br allowing many
of the exclusionary decisions to be made at the tribal level, based on a
number of factors, including, for example, the child's relative needs

and the tribe’s available resources.

/iluska Nmives

Some children of Alaska natives do not qualify as "Indian chil-
dren" under the Indian Child Welfare Act. Furthermore, the Act is
unclear as to which Alaska native children are covered and which are
not. To determine their status, one must read together (he Act's defini-
tions of “Indian,” “Indian tribe," and “Indian child.” These three defi-
nitions, however, arc both inconsistent and circular, and may lead to

anomalous results. _ _ _ _
An Alaska Native child may be an Indian child under Ihe Act if

117 Following enactment of Public LaW 280. see note 86 supra, d number oftribalfor'
emmcnts were dissolved by Congress without Cribal consent Act of Jun. M, 1954. Pub. L
No 8J-399. 68 Slat. 250; Act of Aug 23. 1954, Pub L. Nos 83-587. -588, 627. 685Iai 71*
724, 768. Act of Sept. I. 1954. Pub. L Ho. 83-762. 68 Slat. 1099 (codified in 25U S C
gg 741-760), Act of Aug |. 1956. Pub. [I.No 84-887. 70 Slat 893 (codified in 25 U.S.C,
gg 791 807). Act of Aug 2. 1956, PubL No 84 921. 70 Slat 937 (codified m 25 U.S.C
§5 821 826. Act of Aug 3, 1956, Pub L.N084 943. 70 Slat 963 (codified in 25 U.S.C
gg 841 853).

11K 1177 /learing, supra mile J. al 242 (statement of Uoslon Indian Council. Inc.) Set
aha id at 246-47 (statement ol Mike Kanco, Central Maine Indian Association. Inc ), U. M

341 47 (Oalrniciit ol Indian task Force ol Ihe Federal Regional Council of New tnglaad).
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that child is “a member of an Indian tribe.” """ An "Indian lube," in
turn, is defined as any organized community of Indians recognized by
Ine Secretary ol'lhe Interior, "including any Alaska Native village.""'1
The question itmaiits, iiowtvtl, whether the word "iiiciiibei." as tiscd
here, refers lo a shareholder in art Alaska Native village corporation
(organized under the Alaska Native Claims Settlement Act™

(ANCSAE} or o an enrolledmember 0f an Alaska Native Village (in-
corporated under the provisions of the 1934 Indian Reorganization

Act"2(IRA)). Shareholdership and enrollment in a villageare not sy-
nonymous. Nol all IRA villages are ANCSA corporations and nol all

ANCSA village corporations have IRA constitutions. The Act mag en-
compass either type of membership, or both. The elleci ol this,ambigu-
ity may be to exclude children from the Act's protection unnecessarily.
For example, suppose that "memberof. . .oreligible for membership
in. . .any Alaska Native Village" is read to mean "shareholder in or
eligible for shareholdership in any ANCSA village corporation.” Vil-
Ia%e shares maK be inherited like other ﬁersonally, hence a legal heir of
a living sharenolder is “eligible for s areholdershiF" and would he
considered a member under the Act. If such a child is disinherited,
however, the child could be deprived of shareholdership by reason ol
events [hal normally would nol terminate liihal membership. |he te

suit could be unjustified exclusion from the scope of the Act.

Just as éhe native child of an Alaska Native might not be consid-
ered an “Indian child" under this interpretation, a non-Nalive child
could be considered an “Indian child" and qualify for the Act's protec-
tion. After 1991, anyone may buy and vote village shares."" Village
shareholders after that date may include non-Nalives. Consequently,

children of these shareholders could be “Indian children" under the
Indian Child Welfare Act.

It is not enough under Ilhe Act, however for a child to be eligitle
for membership in a tribe or village; the child also must be "the hiolog-
ical child of an Indian.""4 The Act defines "Indian" as "a member ol

119 25 USC § 1903(4) (Supp Il 1978).

120 U g 1903(8)

121. See Alaska Native Claims Settlement Ail, gg 8(a). 11(b), 4J USC gg 1607(a).
1610(b) (1976).

122 25 U.S.C g 476 (1976) Foily-cighl Alaska Native ullage* bad aduplcd Indian
kcoigani/alion Act consnilulions by 1946 Haa*. ten Iran a) Irihal h'lnerameni Under
IHA, I Tribal Rhaiions PaMHIIHS 29-30 (United Slate* Indian Scivuc |V47)

123 see Alaska Native Claims Settlement Ael. gg 7(h). S|c). 41 USC gg 1606]In.
1607(e) (1976).

124 25 U.S.C. g 1903(4) (1976)
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an Indian tribe or . . .a>, Alaska Native and a m .wither ora Regional
(orporalion.""" Reading this together with die Act's definition o¢“In-
dian tnhc." il appears thal an “Indian child" must he Ilic biological
child of:! memberofa village (as defined by either ANCSA or IRA) Ol
ol an Alaska Native member ofa regional corporation Because a uon-
N.tlive can he a shareholder of an ANCSA village alter 1991, as dis-
cussed. the biological child of a non-Nai|ivc may, in fact, come under
llic Act's protection.

A further problem arises because a "member ofa Regional Corpo-
ration” must be a shareholder, and an Alaska Native born alter 1971
can become a regional or village shareholder only by inheritance or
purchase.""" Therefore, the children of Alaska Natives born after 1971
would nol be considered (he biological children of an Indian. Icr the
purposes of the Act. until their parents purchase or inherit shares in lhe
village corporation.

These conflicts among the Act's many overlapping definitions of
"Indian child" are caused by ambiguily in (lie statutory wording. Clar-
ification of ihe Act's applicability is essential if unreasonable and un-
lorlunale results are to be avoided.

Exclusive Tribal Jurisdiction

Congress typically leaves Ihc delineation of tribal powers and ju-
risdiction to the courts."7 The Indian Child Welfare Act breaks with
this tradition. Although it was intended lo confirm prior case law,"*
the Act actually may narrow the scope of exclusive tribal child welfare
jiinsdieiion.

The Actconfirms exclusive tribal jurisdiction only over "child eul-
tody proceedings."By implication, jurisdiction over juvenile delin-
quency proceedings, divorce, and investigative and preventive actions
taken by social welfare agencies is at hest concurrent with slate jurisdic-
tions, even where lliese actions occur totally within the reservation. Al-
though this implication does not follow neccssaiily from (lie Act, itisa

125 Id tj |[90J(1)11976) iemphasis added) the lcim "Alaska Njlive” iwm| defined by

ltic Injun Cluld Wcll-irc Ail lhc Alavka Native Claims Settlement All. §5. 4) U.S.C

tj IMM (|]976| established a permanent mil of Alaska Native* living in 1971

126 Sec autluulllcs |I||C] nole 122 iupra
127 H vksn A J |nm Ksun. Im Kiiad Inman |h|h|n ani> I'm iiii ai LlitaiYj

117 411 (1v 81y
Na 95 k6. w
A i) P S ) ks < e o Gt )

I w1197 | (juvenile 1Jelinijucniy] 1 Uullijvev itiled llial ihe vlulc Imills lasked juriklk
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plausible enough interpretation, and may invite flesh stale challenges
to the jurisdiction of tribal courts.nu

Ordinarily, a stale can exercise child protective jimsdiction over
any child found within its borders, subject only to the continuing juris-
diction of :hc courts of other states.' ’'lire Indian fluid Wellaic Act
confirms exclusive tribal child welfare jurisdiction ovei Indian childicn
who arc "wards” ofa tribal court or “who reside or arc domiciled" on
the tribe's reservation.' | bis extends the tribes' reach to domiciliarics
found olf-reservation. On (he other band, an Indian family'eould not,

under the Act, avoid state law by bringing a child to (lie reservalion
solely to allow the tribal court to order a new child placement,

This poses a problem where an Indian parent takes a child oll-
reservalion and, subsequently, through the parent's neglect or inability
to care adequately for (he child, the child's un-reservation extended
family brings (he child back and tries to establish custody, lu many
stales the domicile of (he child is the domicile of the parent or legal
guardian.Ul If the extended family retrieves a child from an oll-reser-
valion parent, (he slale is likely to continue lo treat the child as domi-
ciled olf-reservation. Consequently, the Indian Child Welfare Act
would support exclusive stale jurisdiction, despite the possibility that m
at least some casesa more appropriate determination could be made in
the tribal court.

Congress, aware that exclusive tribal jurisdiction would be mean-
ingless without interstate recognition and enforcement, included a pro-
vision in the Act lo require state court recognition of tribal child
custody judgments."4 The meaning of the provision, however, is
somewhat ambiguous; the United Stales, stales, territories, and tubes
are to give full faith and credit to tribal child custody proceedings and
laws "lo the same extent that such entitiles give full fiulh and credit to
the public acts, records, and judicial proceedings of any othereniuy."ls

In any event, il i*ileai llul a Inlve wliuh /<<a/ exclusive junsdnlion ul iliilj uislud)

11U
“ilnld uivlujy

mllleis under vume pnui lIcdcial law can reassume jurisdiction only uvei
proceeding*" a* teslriilivcly defined g\/ lhe Indian Child Wcllaic Ail23 DS C tj1911(d)
(Supp Il 1978), 44 | ed Reg 45,09) 94 (1979)

111 h Hudcnhcinicr, Prpgress Under ihe Unifor(n Child (inlndt Jurndnnun h i and
|

Krnamtng Prah/enit, 65 ( a”l f RiV 978, 9X1 85
Child | u:ladr Ael. A Legislative Remedyfur Children (aught in ihe (on/Inl aj I ant. 22
Vanii L Rev. 1207, 1224 29 (1969)

1)2. 25 U SC § 1911(a) (Supp. Il 1978)

1B, 15 Am Jur. 2d Puniieife g 64 (1966). Kisial IMini(Siiunii)ui Cuniiii i hi
Laws §8 (1969)

1)4 25 U SC § 1911(d) (Supp. It 1978)

1)5 ,'J (emphasis added)

977), Il nudiuiiciiiivi. ine Iniiutn

4 rE LA .
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Although the pruvision mentions lull laidi and eiedii, ii docs not ex-
picvdy Male Ihal tribal judgments are lo be accorded the same weight
as oilier Male courljudgments. The phrase "any oilier enlily” could be
miMiiicrprcied lo allow application ofa supremacy or comity standard.
Although ihe likelihood of misinterpretation may be insignificant, indi-
vidual court decisions may not be consistent, creating a potential for
lack ol uniformity. Confusion could have been avoided by an express
statement lhal tribaljudgments are U>be «/(Eordcd the same recognition
as Male courl judgme .

The Indian h||d Welfare Act also confirms the ell'ect of Public
Law 2KU,"6 i.e. graining some stales concurrent and superior jurisdic-
tion over reservations located within their boundaries. To reacquire
this lost jurisdiction over child custod%/ proceedings, tribes must peti-
tion the Secretary of the Interior, who has unlimited discretion to deny
the petition.137 The Act suggests factors that the Secretar¥ may con-
sider, but provides no reviewable standards. Two of the factors sug-
gested in the Act, the territorial area and population of the tribe 13
Indicate that small tribes may be discriminated against notwithstanding
their ability to exercise reassumed jurisdiction elfeclively. It would
have been more appropriate for Congress to advise the Secretary not to
consider Ihe siie of the tribe, but its financial and technical resources.
Unfortunately, as written, the Act may deny the reassumption ofjuris-

diction by capable and qualified tribes.,w

Notice and Intervention in Stale Proceedings

llic Indian Child Welfare Act guarantees the right of an Intiiaa
child's parents or tribe to intervene al any point in specified stale child
custody proceedings.'40 This right of intervention appears nol to apply,

[ See nole 8b mpra

117 "M 1 S| tj 1918(b) (Supp Il 197H)

UK,/ g 1918(b)]ii). JIil]

119 I lie Indian Child Wcllure Ail's provision lor reassumplion is ils only remedy far
the piohlcin ol cnneuttcnl civil jurisdiction under Public | aw 280 Sec note 86 o/lw. Aj
long .ix Imili the intsc jud llic slale assert conciidcnl child prnlecitve jurisdiction. lhe os*
tome ol a tliild custody loniesi may depend on a "lace lo ihe courthouse " Kalher ihaa

declare as a general mailer whether slale Public l.aw 2X11ljurisdiction is exclusive ol conn

u ni levilvmg llic toilliovcisy in llic case law. ihc Ael simply leases il lo dissatisfied Inhtna* .

Iake a lion |nd|V|dua|Iy

{t) (Supp Il I197H| In response lo Icars expressed al ihe hcanqift®
lhe A sancdqu |C|JU||C|||C|||S weie dialled in language intended lo avoid any inxpta*
lion ol applnalnlily lo piocccdiiigs ill Inhal voinls See /v7 Untiring, mpra note ). U w

1-1 |].1n||n 1ol (ii.ldic llciiii)). id ai 11X (slalemcnl ol Mailrnc l.clioliawk), /,/ al 1) (MU*

July 1980
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however, to voluntary actions.14l Nonetheless, the Indian sinld’s tiibe
should be entitled to intervene in voluntary adoptions. Given lhal the
tribe's participation in an involuntary placement is desirable to assure
the best possible placement for an Indian child, there is no apparent
reason to distinguish voluntary proceedings. Simply because an Indian
parent gives up a child willingly to a state or private agency docs nol

mean that the agency will do a betterjob of placing that chit *in an
appropriate home.142

The right to intervene would be of little value without notice of
pending proceedings. The duly of giving notice under the Act falls on
the party seeking custody, ordinarily a stale agency. Under (lie Act, the
rights ol notice and intervention extend to "the parent or Indian custo-
dian and the Indian child's tribe.” '43 The Act's definition of "Indian
child's tribe” allows the child to have only one trihe.144 If a child is a
member, or is eligible for membership, in more than one tribe, that
child is treated as a member of the tribe with which he or she has
“maore significant contacts."'43 Therefore, in a proceeding involving a
multi-tribal Indian child, (he party seeking custody only need notify
Ihe tribe with the more significant contacts. The Act, however, fails to
define “significant contacts,” so lhal the party seeking custody must de-
termine alone which tribe to notify. Evaluation of "significant con-
tacts” thus becomes a threshold question lo be determined by private
parlies before any of the potentially alfccted tribes have had an oppor-
(unity to appear.146 This problem is compounded by the likelihood
lhal a potentially affected tribe will be entirely unaware of the proceed-

ings; a tribe cannot challenge lack of notice unless it learns of the pro-
ceeding by some other means.147

Ml stt 25U SC §§ 1911(c). 1912(a) (Supp Il 1978)
M2. Voluntary adoptions may account for as many us onc-ilurd ul the imal number ol
adoptions. 1V77//earing, supra nole 3, al 356-59 The National Congicss ol American Indi-

| aas raised this point unsuccessfully in an attempt lo expand the tribes’ riplil ol intervention
' U al 1)6 Voluntary actions may have been exempted liom ihc Ail because of tigoious

L lobbying by The Mormon church, which feaied complications lor ils educational placement
[mprogram, id al 192-216, 4)1-74. which was strongly criticized hy ihc tubes /J al 219. Ml

' tsl oi Indian legal guardian /d § 190)(6) Smulaily.

: Much Indian tribe ihe Indian child has the mure sigmlinam conlacls |sic| ™

M) 2) U S < tj 1912(a) (Supp. Il 19/8) The Act delines "Indian custodian” as a pai-
"paienl” is dclincd as a biological
parent or an Indian peison who lawlully adopls an Indian child. 1d tj |9IIJ(9)

M4. 1d. § 1903(5).

MS Id.

M6 "1l is assumed lhal ihe appropriate ollicial can make a icasonahlc judgment jlhiiii
I K Hil- No

,t0-1386, supra nole 27, il

M7. A hypothetical situation will illusliuic lire point SupjHisc a child is eligible loi
aarotlmenl in Tube A and Tribe B 'ITibe .1 is nearby, lias an active niicicsl in the child and
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Clearly, jurisdiction over a child custody proceeding cannot be
translerred to more than one tribe al a lime. Although a single eligible
Iransiciee tribe must he identified in each case, there is no compelling
icason why all tribes with an interest in a child should not be entitled lo
notice ol the proceeding and be given an opportunity to intervene on
ihc child's behalf. Rather than the limited and exclusionary “signifi-
cant contacts” test. Congress could have required notification of all
tribes having minimum contacts with the child, thereby increasing the
likelihood of tribal participation in 1hc proceeding

I he right to intervene also is virtually meanin?less unless notice of
Broceedings is prompt and reliable and unless placements that have

een made without adequate notice can be reversed. The Act expressly
provides for reversal. It denied notice or the opportunity to intervene,
the child's parent or tribe may petition for new proceedings.UM For the
welfare of the child, however, problems should be avoided before a

placement has been made.

The parly seeking custody must “ notify the parent or Indian custo-
dian and (he Indian child's tribe, by registered mail with return receipt
requested.” ' Il the "identity or location of the parent or Indian cus-
todian and the tribe cannot be determined,” I'" the parly seeking cus-
tody must notify the Secretary of the Interior.I¥1 Strictly construed,
however, the Secretary need be notified only when the part seeking cus-
tody can identify neither the legal guardian tiorthe tribe. If that party
does nol know the address of Ihe child’s tribe, then it lawfully may
notify the parents alone. The Act would have been more effective at
insuring the participation ofall concerned if it required that Ihe Secre-
tary be notified whenever the identity of the parent, the Indian custo-
dian, or the tribe “cannot be determined."

Additional problems arise in working out the impact of the notice
provisions on the custody proceeding itself To J)rotect the rights of
parents and Iribss,éhe Act prohibits holding a chila custody proceeding
until "at least ten days alter receipt of notice by the parent or Imlita

significant cunljcls If:inly Tribe B is noltlicd, and ilicn declines n> intervene, Llribe A
receive no notice ol llic proceeding despite ihe benefits available lo lhc child fioiir ils inlar-

venlion
MX 2S USC {j 1914 (Supp Il 1978).

149 U § 1912(a)
IM U (emphasis addeJ) Ihc House ( oniniiltcc lead this phrase as meaning “Induct

custodian or ihe lube " Il It Kir No 95 13X6. \upnt nole 27, al 21
IM 25 U S C Ij 1914 (Supp Il 197X)

JUIy 1980) INDIAN ( 1I1.1) WILITAKI:

custodian and the tribe or Secretary."™ This ambiguous phrase may
lead to interesting problems if il is interpieted to mean, as Congicss
probably intended, that the proceedings not begin until alnparlies have
had notice for ten days. If, ten days alter the parents in a child custody
proceeding have acknowledged receipt of notice the tribe has not ac-
knowledged notice, what is the court to do?'5l Furthermore, the Act
implies (hat parlies seeking custody may notify either the parents or the
tribe, if only one can be identified. The slate couils. on Ihe other hand,
apparently cannot proceed unless both the parents and the tribe have
received notice.

This problem may encourage stale agencies to avoid notifying par-
ents and tribes by routinely sending notice to the Secretary. Once noti-
fied, the Secretary has only fifteen days to identify, locate, and notify
“the parent or Indian custodian and the tribe." '5 This limited lime
and the lack of any fundin% for this additional responsibility'™ may
Biean Ihal parental and tribal input will be avoided. Inderd, even if the
Secretary makes the required “diligent efforts to relay such notice,"'5%a
Hale court need only wail ten days after the Secretary receives notice to
begin proceedings. Hence, the child may be placed or adopted before
trlle Se(cjr|e5t/ary's fifteen day period to notify Ihe parents or Ihe tribe lias
elapsed.

152 1J § IV12(a) Ilic Department ol llic Inlcnor succeeded in getting tills lime limn
Kduccd from 30 days It K. Rip No. 9513X6, supra note 27. al 32 [I'lcsumuhly tins
poorly-punctuated phrase was intended lo mean "receipt ol notice by the patent ot Indian
custodian and ihe tribe |,| or by the Secretary.-'

153. 1 lie legulaliuns avoid Ibis problem by use ol Ihc disjunctive "ot" rather llian the
conjunctive "and,” 44 Led Reg 45,096, 45,103 (1979) (to lie codilied al 25 I I R
| 23 11(a)). as do lhc suggested "guidelines™ Tor stale courts. tJ al 67.5X4. 67.5KX

154 25 U S.C. § 1912(a) (Supp. Il 1978) (emphasis added).

155. This is significant in light of past criticism of the Buicau of Indian Allans- manage
mcnlof Indian child welfare services, and recommendations that the Departincut ol Ilcalili.
Education, and Welfare be given oversight of any new programs. See note 99 otpra See
alto IV77 Hearing, mpra nole 3, at 104-05, 109 (slalemcnl ol Virginia Uausch)

156. it R. RI:P Nil. 95-1386. sup'o note 27, r* V

157 Secliun 104 of the Ael, 25 U SC § 1914 (. ,.p 1l 197X), permits reversal ol plate
Bents made in violation of its provisions lor notice, bul routine notification ol the Scciclaiy
knot, strictly speaking, a violation. A case might be made lhal the child's patents and tube
«ere identifiable and theiefore should have been notified directly However, proving lhal a
M lIc or private agency knew, or should have known, of ihe identity and whcicabouts ol Ihe
parents and tribe would be dillicull To lurlher complicate mailers, the Ad also may be
interpreted as requiring notice and delay ol proceedings each lime un Indian child is moved
from one placement lo another. If a child must tic moved several nines during llic [tcndrm y
ofcouil proceedings, llicic is a danger of indefinitely postponing linal disposition ol a case
>l also wuuld be possible for agencies lo ftusliale Ihc Ael hy dchbeialcly moving Indian
dhldrcn lo force postponements Slates and tribes could tty lo tcsolvc this problem hy
agreeing to waive the statutory delay (but not the requirement ol notice) loi secondary
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Transfers of I'roci‘cdiiig.s Jo Tribal Courl

eligible (liildrcn

Notice is important, in pari, because an intervening parent or iribe
can petition (lie state court lo transfer the proceeding to a tribal
court.H This right is limited, however, lo proceedings involving "an
Indian child not domiciled or residing witfein ihc reservation of the In-
dian child’s iribe.” 1™

An Indian child who resides on a reservation ordinarily would be
subject io exclusive tribal jurisdiction.160 States, 01l the other hand,
have exclusive jurisdiction over children (hat do not reside on a reser-
vation and children who reside on a reservation subject to Public Law
280.  The Indian Child Welfare Act makes all proceedings involving
children in the former group transferable, hut excepts out of the latter
group children who are members of a particular tribe but reside on
another tribe’s reservation, eg., a child enrolled in (he mother's tribe

hut living on llic father's reservation.

A hypothetical case illustrates the pioblcm. Two children, A and
/. are members of Tribe 4. a Public l.aw 280 tribe in Washington. A
lives on the reservation of Tribe s; B lives in Chicago. In a slale pro-
ceeding in lllinois, & can be transferred lo the courts of Tribe X. In's
Male proceeding m Washington: however, A cannot he transferred to
llic courts of Tribe X Ironically, in cases like this, the Indian Child
Wellaic Act gives Public Law 280 tribes a greater interest in their off*
reservation children. Apparently, the dralicrs of the Act did not fully
consider the territorial implications of this provision. Confusion could
have been avoided simply by slating that where tribaljurisdiction is noi
exclusive, jurisdiction may, nonetheless, be transferred to the tribe.

Denlal of Petltlon for Transfer

An otherwise proper petition for transfer involving an eligible In*,
dian cluld and an eligible tribal court may be denied if either of (be

placements pending Hnal courl action. Such agreements might nor survive challenge hy
aggrieved Injun parents, however.
sk 7,0t 111 Lby

i E 114 tut Gl the Act's deliiillivii ul “reseicjlivii,” ut tj 191U, includes i1l figj
hinds cciiliiii j reservation. and all liusl allotments whenever located, deliberately rcvcniqg!
ihc icmili Il IM iiieau v Disiiict foul, 420 U S 425(1975) IIR .R if Ni> 951386. nfOB

nole 11 ].1. 71
Ini Sec lime X< ,v aiCiiiii|>aiiying led iupi,t

.Inly 1980]
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parents"'2 or ihe tribe objects, or il the slale courl linds “good cause”

nol 10 make Ihe transfer.161 These limitations could operate lo liusirate
numy proposed transfers.

Obviously, the proposed transferee tribe must he given an oppor-
tunity to object. Many tribes lack the interest or rcsouices lo place and
support loslcr care children. Because the party seeking custody effec-
tively chooses the eligible transferee by determining the "Indian child's
tribe" for notice purposes,however, there isa considerable potential
lo have uninterested transferees deliberately selected, who then will ob-
ject. Problems also arise from the Act's failure to speciliy how long a
slale court must wait before concluding lhal a proposed transfer has
nol been accepted by thetribe.A state court might retjuire a written
response from the tribe within an unreasonably short period ol lime
after having received notice. The practical elled would be lo inhibit or
defeat a tribe's opportunity to accept.

Either parent, Indian or non-Indian, may veto a proposed transfer
regardless of the opinion of the tiibe or the slate social service agency.
Whenever there is parental disagreement over (he proper forum, state
courts thus will prevail. Given the goals of the Act, a presumption in
favor of tribal jurisdiction would have been preferable 10 this elleciive
presumption for state courtjurisdiction. Moreover, Ilic slate courl itself
may veto a transfer lo a tribal courl for "good cause." The Act does
nut deline this term and hence leaves to the discretion of state trial

162. 25 LIS C. tj I'M 1(b) (Supp Il 1978) IIns hrmljlion was recommended hy llic Nj
tional Tubal Chairmen's Association /V77 /learing, iupra mile 3. ai 158 (Mnleiiienl nl C.il
tin Isaac) |he Dcpailmenlofllic Inlcrmr luithcr iccnmmcndcd Ihal any child over llic age
of twelve yc.us lie able In object lo Iranslcr Il R Kir. Nn 95 I1H<. tupra mile 27. al 12

Although this was nol included in the Act, ihc Department of the Imcnnr inserted n iii the
guidelines lor slale courts 44 Fed Reg. 67,584. 67.591 (1979)

163. 25 U S.C § 1911(b) (Supp Il 1978) This isconsistent wnh ihe House Coniiiiillce's
contention. Il R. RI.f No 95-1386. supra nole 27, al 21. lhal tins piuvisnoi ol lire Ad is
ncrcly "a niodilied doctrine ol/arum nun lonvemens " See atsa ut al 41 As was noled in
ihe Senate Report: "(iood cause" was intended io preserve the stale courts’ "llcxihilny " S
Ret No. 95-597, 95th Cong.. 2d Scss. 17 (1978).

164 Sec notes 143-46 <l accompanying leal supra Willi res|iccl to transfers ol jonsdic
lion some stales |lhal have adopted Public | aw 280 maintain the statute giants en/uute
ahcther a lobe in a Public 1aw 280 slate that lacked any subject mallei jurisdiction over
child custody proceedings prior lo ihc Act now lias sulhcicnl subject mailer jiinsdieiion lo
icccpt a transfer of jurisdiction, the Ael saves pnoi slale aullioniy under Piihln | aw 280.
Id jj 1911(b) (Supp Il 1978). and there is legislative history lo ihe died ili.il Inhcs gam no
jurisdiction under (lie Ael except by icassumpiion See Il K Rtf No 95-1386, supra mile
27. ai 11-32.

165 The Department of the Interim tuggetls lliui stale couils gisc limes al Icasl iwcoly
itp 44 F-d. Reg 67.584. 67.592 (1979)
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judges llic decision lo Iranslcr a proceeding. Judges opposed lo irans*
lets lo mlial courts in general are unlikely lo relinquish stale courl ju-
risdiclioi. Ironically, llic Act, which was lo remove Indian children
lioin (lie hands of slale judges who "often failed lo recognize the essen-
tial Irihal relations of Indian people and (he cultural and social stan-
dards prevailing in Indian communities and families,""™6 places the
remedy, transfer 10 irihal courts, in the virtually unlimited discretion of
slale judges. This potential problem mitfet have been prevented hy in-
cluding a short, clear list of criteria for denying transfer and by creating
a presumption in favor of tribal jurisdiction rather than against il.

Emergency Placements

Once an Indian child has been placed in a foster care or adoptive
home, any subsequent change oi placement must follow the Act's no-
tice and transfer procedures.167 There is a loophole, however, permit-
ting "emergency” removal of Indian children from Indian homes
without meeting (he notice or transfer requirements. While true emer-
gency situations may well require some streamlined removal proce-
dures, the Act fails lo limit these procedures sufliciently lo protect
parental and tribal interests. Emergency placements "to prevent immi-
nent physical damage or harm lo the child"16" may be made by agen-
cies on their own authority, without notice to the Indian child’s tribe,
and may last until the slale agency determines that the removal is no
longer necessary.16" | he Act contains no lime limit on when the stile
agency must commence a child custody proceeding with the concomi-
tant safequaids of notice, intervention, and transfer.

The Act's provision 011 emergency placements apparently is lim-
ited to cases involving "an Indian child who is a resident of or U;
domiciled on a resenatian, bul temporarily located olf lhe reserva-i
lion." I Strictly construed, the Act's emergency removal provision op-;
patently does not cover Indian children domiciled olf the reservation.
Although this distinction probably was not intended by the drafter? oT

IN, 25 USE §|W 1(3) (Supp 1l 107K)
u §im
10X tdJ {j 1122 lliis provision was cnlici/cd hy ihc Amcin.an Civil lLihcflies Uiic

/v " [llr./wip. \nptu nole 4. al IH4. 181 X). and by lhc I>cp.nlmcm ol the Interior. IIX
N il 15-11)(6. In/111 note 27, al 12, which suggested a 72-Imuf limit The House Cornnuacij
assumed stale agencies could he trusted lu keep cmeigcmy removals to "a reasonable tcigA{
»l lime " /,/ al 25 li
li.* 25 I1ii | tj 1122 (Supp Il 117X)
1/ /m/ (emphasis added)
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Ihe section, Ihe ambiguous language could severely restrict Ilic icach i .
. >
(he emergency placement provision.

Standards of Proof and Placement Preferences

Many Indian child custody proceedings will continue to lie heaid
inslale courts. The Act therefore attempts to protect Indian families by
establishing slric.er standards for the removal of childicn and for the
choice of alternative placements. The Act's standards, however, arc
often vague and may be circumvented easily.

Initially, removal of an Indian child is not to be authorized hy a
slale courl unless the judge is satisfied lhal “active ellbrts have heen
made lo provide remedial services and rehabilitative programs
designed to prevent the breakup of (he Indian family and that lhese
elTorts have proved unsuccessful."'7" This standard is likely to prove
noreal barrier to removal, however, given that Congress has found that
slate programs have been inadequate and ineffective, and (hat state so-
cial workers and judges often are ignorant of, or hiased against, Indian
family values.

In assessing the need lor removal, the dispositive question under
the Act is whether remaining in the home “is likely to result in serious
emotional or physical damage lo the child."'77 This is to be proved by
“clear and convincing evidence" in the case of foster care placement'M
and "beyond a reasonable doubt" in the ease of termination of parental
rights.174 Although both of these standards are familiar legal terms ul
art, (hey are likely lu be of limited usefulness in child custody proceed-
ings.17" Much of the testimony in these proceedings will consist of the
opinions and judgments of physicians, psychologists, and social work-
ers. making il extremely difficult to develop any consistency in the ap-
plication of the standards of proof. Moreover, appellate courts
traditionally have deferred to (rial court discretion in applying these
standards. Thus, although the Act's standards may increase the lie-

i'l to §1112(d)
172 tit S 1112(c)

173 U

a1 §1112111 | line coninnllec feels ilui llic icmUval ul « Jnid limn llic patents >

[ioaenally is greil, ir nol greater, lhan a criminal penally * I K Kir Nu 1511X6. ,«//l./
f

€27, i1 22

175 The b|” originally provided for "overwhelming cvnlcmc.” Inn N jvjju lcg.il seiv
ion lawyers suggested "dear and convincing” wuuld be less vague and mure l.nniliai lu
judges /V77 Hearing, supra note J, al 27K. 2415 (sljlcmcnls ul ['in | ikitiuid s>il NiMime.
ud Rulh Houghton) Ihc Dcpaiimciil ul llic liillcum iliuuglii even "clcji and convincing”
loo high m siandud Il K Kir Nu 15 1186. tupra mile 27. al 12 )1
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quency ol appeals, il is doubtful dial die judgment of many trial court
judges will he disturbed hy higher courts.

In child custody cases, stale court judges are likely lo rely heavily
oil expert testimony Therefore, the quality of expert testimony and the
cultural background of (lie experts are more important than the quan-
tum of proof. The Act directs slate courts to seek the opinions of
“qualified expert witnesses,"l without further definition. Since one of
the underlying premises of the Act is (hit state courts have generally
misunderstood Indian cultural and family organization,17" Congress
should have made the cultural and sociolo?ical testimony of tribal
members and tribal professionals an essential element of the proceed-
ings. As the Act now reads, it allows stale courts to consider the testi-
mony of anthropologists, social caseworkers, and sociologists in
establishing tribal kinship and childrearing patterns, without con-
fronting the experts of the tribe itself. 1"

Once the decision to remove a child has been made, a suitable
home must be found. Generally, (he Act gives first preference lo other
members of the child’s "extended family,"I7" then lo other families in
the child’s tribe, and last to other Indian homes and inslilulions.1™ A
state court can circumvent these ﬁreferences, however, by finding
"good cause to the contrary."I'l This undelined phrase allows state
court judges lo exercise broad discretion to continue prior practices.
Judges who previously applied culturally inappropriate standards to

Indian child placements and who therefore were the targets of the Act,
may, under the guise of “good cause,” continue to apply inappropriate
standards. , _ , ,

The Act empowers tribes to establish by resolution their own pref-
erences for stale-ordered child placements, and slale courts arc directed
to follow tribally-established preferences as long as they result in "the

(e 25 USC (j 1012(c)(1) (Supp Il 197H) IIns means “cxpcilisc beyond lhc nuuail
social woikci (jualiliitaltnns™ Il K Hi» No *>S5-1386. tupra note 27, al 22

177 25 U S C g 1901(5) (Supp. Il IV7H)

17H | lic possible exclusion of laymen was cnlici/led in (lie bearing /V77 Heartyf.
iii/irti mile V al 295 (statements of Syd Beaune and Ruili Houghton) Ilie Scciciaiy of ll« j
Inli'ii.M has iclcascd a icgiilatnm on this mailer Sec notes 2-12 41 & accompanying letl
mmg - Mended luimly” is lo be delined hy Inbal law and IUMinii, 25 USC tj |903{])

(Supp 1l 1978). and imghl include non-Indian lelalives /W [ [ < w/>rn mile 1. al IM

|slaiemeiil ol Calvin Isaac) Il is unileal whelhri Inbal couil decision:, oi llic leillinony

liilu | mriiilieis will lie c'oiulo avc. or wliclhci Male- pnlgcs will rcsoil msicad lo "eiperl®

aiiiliio|Hilognal icpnils which may lie in conllicl will) inbal news c
ISO 2sUSC ! I'liS(al (b) (Supp 1l 1978)

™M
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least restrictive setting appropriate lo the particular needs of the
child.” I'2 Although stale court;: are advised lo respect “the prevailing
social and cultural standards of the child's Indian community" in m.ik
ing such judgments,™3 "least restrictive setting,” like “good cause," is
peiélcer@tionary and may be loo vag"e a standard for elleciive appellate

Although it establishes placement standards that aie compatible
with Indian goals, the Act leaves stale courts relatively free to choose
whether or nol to follow them. Thus, the opinions of stale (\>ur(judges
as to what is best for the child in individual child custody proceedings

ultimately may take precedence over both the preferences set forth in
(he Act and any preferences legislated by the tribes.

Special Rights of i'arents
Parent

Throughout the Act, the phrase "parent or Indian custodian" is
used to identify individuals who are entitled to notice, intervention,
and the right to petition lor the invalidation of proceedings.au "In-
dian custodian” under (he Act is any Indian who lias legal custody ol
the child through tribal law or custom or "to whom temporary physical
care, custody, and control have been transferred by the parent.” 1"
This definition is broad enough to include the Indian representative ol
a child placement agency who obtains (he child temporarily or uudci
duress. The Act speaks of “transfer" but not of wiluillurytransfer or of
the purpose 0f the transfer. In principle, an Indian caseworker, with
only temporary custody of an Indian child, can he (lie beuelieiary of
the’Act's provisions for notice and intervention.

A "parent" is defined as “any biological Parent or paienls ol an
Indian child" or an Indian adoptive parent ot an Indian child."'7 A
non-Indian, therefore, can be the parent of an Indian child iliiough
birth, but not through adoption. If an Indian woman marries a non-

2 | 15(c) ThttscclionwassuggeMcdbyilicNalion.il 11dia| ( lullmen's Asso
I /(Kﬂ‘f S[AP nole 3. al 159-MI, 258-5*7
183 25 U SC § 1915(c) (Supp Il 1978) the House t'limmillcc till this would inline
lo end Ihc appliialuni J "wlolc. middle ilass values™ lu ihil.l planmini dcusiuns 1l I<
Rep Nu. 95-1386, \upra note 27, ai 24 this section docs nol apply capluilly lo losici
koines licensing, '.owever

184 25 IVj.C. §§1911(c). 1912(a), 1914(Supp I119/K|
185 Id 8 1903(s)

186 The Act ditccls nonce lo ihc"paicul otlndian custodian” in ihe allcuulivc 1,1
]. 1912(a) (emphasis added)

, 187 1d § 1903(9)
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Indiiin and they have a child, (lie non-Indian man is a parent under (lie
Indian Child Welfare Ael. If the non-Indian lather subsequently dies
and (he woman remarries another non-Indian, this second spouse is ot
considered a parent under we Act and cannot become the child's “In-
dian custodian," even alter his wife's death. 1le has no rights under the
Act and he cannot protect the interests of the child.""* This discrimina-
tion can lead to serious and unfortunate consequences.

( ourt-Appointed Counsel

Parents and Indian custodians are given the right lo court-ap-
pointed counsel if they cannot afford counsel of iheir own. 2 If the
appointment and payment of counsel in such cases is nol already pro-
vided for by slate law, the Secretary of (he Interior, “upon certification
of (he presiding (stale) judge, shall pay reasonable fees and ex-
penses."I* However, no special appropriations for this purpose are au-
thorized by the Act. The Secretary is to draw on general
appropriations for Indian welfare authorized by the 1921 Snyder
Act.I" furthermore, use of the phrase "reasonable fees" indicates (hat
there is some discretion on (he part of Ihe Secretary lo approve or
otherwise regulate counsel fees. Consequently, with little money avail-
able and the possibility of arbitrary rulings on the reasonableness of
fees, attorneys may be extremely hesitant to accept appointment in

these cases.

“Higher Standards of Protection”

The Indian Child Welfare Act cautiously provides that whenever
“Stale or Federal law applicable to a child custody proceeding . ..
provides a higher standard of protection to the rights of the parent or
Indian custodian of an Indian child than the rights provided under thii
|Acg, the Slate or Federal Courl shall apply the State or Federal slan-
daid."I'2 The Act does nol specify what constitutes a “higher stan-

IKK because lhe Al diiecls notice lo lhc "parent or Indian custodian,” pioblemt alat
may arise alien there are N0 parents, separated perhaps, and an Indian custodian All h*v»
an inlcicsl. Inn Il is nol cleat winch ol Ilicm iniisl he nolilicd bclorc stale piocccdingi CM

h/\hé'l %’n
|K Iy25 SC ft 1912(b) (Supp Il 197X) Ilie sltlc courl in Us discretion also ina) ip-

|Hiinl counsel lor die child |llolli llic National | ongicss ol American Indians anJ Depart-
ment ol ihe Interior, however, opposed allurding Indian children a n~hi in inurl-appoiAMd

counsel Il K Kl!s No 95-1386, nr/>/tf nole 27, al 32. /V/Z llrating, su/tro nole 3, al 144.

Mt 2l usc fvi2hisupp 11 1978)
1*r1 /+/ See nole 37 uiyva
192 21U s1 ft 1921 (supp 1 1978)
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dard” of protection, a decision that often depends on one's point of
view.I'" Although this provision of Ihc Act probably was mcanl to al-
low Indian parents lo argue under whichever law they preferred, it pro-

vides broad discretion lor the courts to continue lo apply slate
standards to Indian child custody proceedings.

Lnrorcemciif and Implementation

Standurds are meaningless unless enforced Consequentlh/, failure
to apply statutory standards must be either reversible, punishable, or
boih. Furthermore, all parlies must be aware of the right to invoke the
remedies provided by law to insure a statute's eifeeiivcness.

The Indian Child Welfare Ael authorizes the parent, child, or tribe
to “petition any court of competent jurisdiction lo invalidate" a child
custody proceeding that violates the Act's provisions on exclusive tribal
jurisdiction, transfer, notice, rights of intervention, consent lo adoption,
or standards of proof.2'4 The implication is that die Act bars inv.dida-
tion of a child custody proceeding for violation of ils other provisions,
eg. placement preferences. There is no justification for limiting en-
forcement to those violations listed, as other violations could he equally
damaging to Indian children.

An additional enforcement problem arises because, undci the
terms of (he Act, the child's parents and tribe arc to be notified of a
custody proceeding only if “the court knows or lias reason to know dial
an Indian child is involved.”"5 To invalidate a eluld place >enl for
lack of notice, the parents or tribe must prove not that the child is in
fact an Indian, bul that the state court knew or hod reawn toknow that
the child is an Indian. If the child's Indian status is nol discovered until
after the placement, the Ael docs not mandate reversal.""h Abandoned
children may be placed irreversibly in non-Indian homes, simply be-
cause their status as Indian children is revealed too late.

193 Washington is one slale lhal adopted special luJian child placement rules pimi io
caictmcnl ol (he Indian Clold Welfare Ael W ash Aiimin Com ftft 388-70-091 in -095.
218-70-450. 388-70-600 lu -640 From some inhcs' viewpoint lliese lulcs go lai(liei ili.ui ilie
Ael lo prolccl Indian childien's and families' special needs, . hy including unciiiollahlr
childicn

194 25 USC. ft 1914 (Supp Il 1978) As dialled, lliis scilnin applies mil) lo ftft Il
1030f the Ad. 25 U.s.c fift 1911-191) (Supp Il 197K)

105 Kl 1912¢a).

196 As a practical mallei, a caseworker can do tilllr lo idciiuly an abandoned child
Absent (he report ol ihe child or some oilier |k-isoii ai Uir scene, billowed hy a check wiili
the appropriate inbal ollice. Ihcic is only llic child's appeaijnic logo on Il a woikci simply
believes a child is Indian, ii is slill dilinuli lo dclciminc whn.li mix is in tic nolilicd
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Ki't'ulalury Implementitliun

The bare statutory language of any major new law is likely lo pro-
vide liule guidance for liiose seeking lo enforce or implement Us provi-
sions. The Indian fluid Welfare Act certainly is no exception
consequently, the Ad directs the Secretary of (lie Interior lo piomul-
gate requlations lo carry out ils provisions.1%2 Generally, implementing
regulations expand the general terms and requirements of a statute and
reconcile SUJJerficially inconsistent statements. Most of (he regulations
promulgated under the Indian Child Welfare Act by the Interior De-
partment, however, are expressly limited in cll'ecl. The re?ulations
were called “guidelines” and were “not intended lo have legislative ef-
fecl.” % They were published, Ihe Department said, only because
many judges expressed interest in the Department’s views.19 In dis-
cussing the purpose of the guidelines, the Department has argued that
it was not authorized to mandate stale courl procedures and lhal the
primary responsibility for interpreting the Act must rest with state court
judges.' The Department nonetheless predicts Ihal “|c]ourls will take
what the Department has to say into account,” 200 while remaining *free
to act contrary ... if they are convinced that (the guidelines) are not
required by the statute itself.” 22 The ?uidelines would help solve a
number of the Act's shortcomings if followed. Al the same time, the

107 25 USC'.t) IV52 (Supp Il 1978) the deadline lor implementation was May 7,
1979 Ilie Inst Interior draft was released February 2b. 1979, almost foul months after the
Act's approval, and dealt primarily with ihc Ad's as yet unfunded giant provisions This
draft was distributed lo tribal chairmen under cover letter from Forrest Gerard, Assistant
Sum .ii) of the Interior, and was accompanied hy a Department of Interior News Release
dated | chiuary 28. 1979 As a result, a great deal ol tintc and energy was dissipated in field
healings contracted lo the National Congicss of American Indians and National America*
Indian 1 nhal Couit Judges Association before llic Act’s most sensitive and significant provi-
sions could be addressed Al least two other inconsistent drafts (one dated April 1and
another April 19. without further identification) were circulated informally prior lo publica-
tion of the ollicial proposal in the Federal Register on April 23. 44 Fed. Reg. 23.992, 2J.99J,
21.1100(1979) Final regulations were not published until July 31.44 Fed. Reg 45,092(1979)
(to be codified in 25 C F R §§ 13, 23), covering only tcassumption. payment of courl-ip-
pointed counsel, notification of the Seerl try. and giants Supplemental, non-binding "rec-
ommended guidelines™ were published November 26, 44 Fed. Reg 67,584 (1979), covering
placement proceedings The Secretary of the Interior waived. 44 Fed Reg. 23,992, 21.993,
24.U00 (1979). the [revisions of F»cc Order No 12.U44, 41 Fed Reg 12,661 (1978) The*
provisions call lor pic-public«hon review by all aireclcd parlies and lor an cMcndcd suly-

I9K 44 led Reg 24,(XX), 67.584 (1979)

199 u
2(N> U ai 67,584. Sre aho id al 45,076, 45,097, 45,099

sit o Al 67,584
202
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guidelines ihemselves raise new problems; lienee |heir elletiiveness in
addressing each major area of the Act warrants discussion

Applicability: “Indian Child"

The Department's guidelines attempt to tlaiily ihe application ol
the Act lo Indian children in a number of ways. | trsl, they suggest that
slate courts inquire into the status of every child involved in a custody
proceeding.20L In assessing a child's status, iub.it determinations ol
membership or eligibility lor membership arc meant to be conclu-
sive.2™ Absent a tribal decision or a decision by the Buieau of Indian
Affairs, the guidelines oiler live factors indicating “reason io believe"
that a child 1s an Indian child.20L Of these, only one may he readily
veiified on appeal: whether someone has told the courl that lire child is
an Indian. The rcmaindtr are not so easily established or reviewed on
appeal. They include knowledge by an ollicer of Ihe court Ihal Ihe child
may be an Indian, knowledge by the courl or a showing lo the court
that Ihe child’s or parent’s domicile is in a predominantly Indian com-
munity, or indications from the child itself which give the court reason
to believe he or she is an Indian.206 These guidelines fail lo consider,
moreover, Ihe situation in which the child's status is not dtscovetcd un-
til after the proceeding is begun, an error for which there is no remedy.

In addition, there is no remedy for intentional misrepresentation of a
child's status.

Exclusive Tribal Jurisdiction

The regulations also attempt to clarify tire Act's provisions conlct
ring exclusive tribal jurisdiction over child custody proceedings. Be-
cause the Act conditions jurisdiction on (lie residence or domicile ol die
Indian child, several concerns arise. Courts must lirst determine winch
lands are subject to tribalg']urisdiction and which are governed hy die
stale. The re?ulations authorize reassumplion ofjurisdiction over ac-
quired tribal lands which were never actually lost lo a stale.2” Ihey
exclude from tribaljurisdiction lands that once were part of a reserva-
tion but subsequently were lost, not from express statutory language
such as lhal in Public Law 280, bul rather from judicial interpretations

203 Id at 67,588.

204. Id it 67.586 As originall) proposed. the guidelines subjected Intiul dctciiiiina
bant to "independent verification™ by stale couils Id at 24.IXX)
1 205. Id *1 67,584. 67,586
i 206. Id
( 207. 1d at 45.092-93
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ol Miitnics stleni as to irihal government.I't The regulations can be
cinici/cd in this regard for conllicliug with the Act's attempt lo limit
judicial disestahlislimenl of reservations.2'4

Another concern is the standard to he applied hy the Secretary in
evaluating a petition. lixpanding at length on the Act's provisions lor
lubes' reassumpiioi) of exclusive child welfare jurisdiction, the Interior
Department's regulations establish criteria for Secretarial approval of
reasstimplion petitions. Four of the criteria are broadly discretionary,
involving consideration of: whether the tribal “constitution or ether
governing document, if any" authorizes inc tribe to adjudicate child
custody proceedings;2L" whether the tribe’s courts comply with the pro-
cedural requirements of the Indian Civil Rights Act;2" whether the
tribe’s child care services arc adequate;212 and whether the tribe has a
way of “clearly identifying" its members.2ll

flic first of these criteria allows the Secretary lo sit as a tribal
supreme court, interpreting the tribe's constitutional provisions. Con-
stitutionality under tribal law should be adjudicated, al least in the frsl
instance, by tribal courts.24 The second and fourth criteria also allow
secretarial judgment on questions ol tribal law, while the third places
the Secretary in (he position of an expert on child welfare, superior to
the tribe’s own child welfare professionals. The Secretary's decisions
Mill nol he readily subject to reversal on appeal as abuses o f discretion.

To qualify for reassumption ofjurisdiction,2l" a tribe must show
Inal it has sufficient child care services and competent juvenile courl
facilities. To obtain funding to start these institutions, however, tribes
may have lo show that they have jurisdiction. The regulations are
helpful in Ihal they attempt to avoid a “Catch-22" situation by permit-

m U al 44.092. 44,093.

209 See nole 160 supra
210 A/ Ji 44.092. 44.096As originally proposed, this provision lacked Ihe words "if

any.” alihough many iaige tribes, includingYakima andNavajo. o|>eialc under customary,
unwniicn constitutions. 1J ai 23,992. Set also iJ. ai 44.092, 44.096

211 1J at 44,092. 44.096 (citing 24 U SC'. £ 1302 (1976)) The regulations aie inten-
tionally broad enough lu include unconventional decision.making bodies. Set 44 | ed. Reg.
44.1192 93. 44.094 (1979)

212 1J at 44.096. The Tacililifs need be adequate only lor "most” childicn. 1I1d. U
44.093

211 1J al 44.0*16
214 | his J|ipcaicd to be ihe ruling of the Supreme Coon in Santa Claia l'ueblo v,

M jiliiic/. 416 U S 49 (IV7M) However, the Interior Department lecls it has a responsibility

"nol ftu| carictse its ajiproval power lit a manner that aulhuu/cs violations ol civil tighu.’>

44 | cd Keg 44,092. 45.094 (1979)
214 I'ctilinn lor tcasstiniplion is nol an admission that the tribe lacked jurisdiction ia

the lust instance 44 | ed Reg 44092 44,092 93 (1979]
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ling tribes to base reassumption petitions on the funds and facilities
they wike be eligible to receive ifthey reassume jiinsdieiion. "™ Ihe
other side of the problem—tribes that reassume jurisdiction, but do not
receive funds -remains.

Finally, the guidelines address the issue of whether slate, federal,
or tribal law will establish (he domicile or residence of Indian children
The Department declined to make tribal law dispositive or to establish
a single uniform federal rule. Instead, the Department has reasoned
Inal residence and domicile “are well defined under existing state
law."2'7 Although nol conclusive, this guideline signals slale courts
that in the event of a conflict between slate and tribal law, the Depart-
ment probably would recognize stale law. The result is likely lo be
inconsistent treatment of mobile Indian children and families/

Notification

The Act suspends slate proceedings until ten days alter “receipt of
notice by the parent or Indian custodian and the Iribe or the Secie-
lary."2,a In an attempt to provide clarification of Ihe practical meaning
of this provision, lhe Department of (he Interior has suggested that
slate courts begin counting alter the lestof these parties has been noti-
fied.214 In addition, stale courts are encouraged lo notify both the par-
ents and (he Indian custodian; “(ejven where only custody is an issue,
noncustodial parents clearly have a legitimate interest in the matter."-'-"
Although notice problems remain, Ihe import of the regulations is to
mCrease tribal participation through notice.

Transfer of Proceedings to Tribal Courts

The guidelines address the problems of transferring proceedings to
tribal courts extensively, if not always constructively. They limit the
transfer option to instances “where the child is not domiciled or resid-
ing on an Indian reservation,” 221 thereby preserving an apparently ac-
cidental distinction in the Act.22 This is likely to exacerbate problems
in racing-(o-lhe-courlhousc, where a state and tribe share concurrent
jurisdiction over a reservation: if a child who resides on a reservation

216. IJ at 44.095.

217. Id. at 67,5115 (emphasis added)

218. 25 U SC 8 1912(a) (Supp 11 1978)

219. 44 Fed Reg 67.584,67.589 (1979)

m Id.

221. Id. at 67.590

222. See notes 148-60 & accompanying test supra
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happens lo he seen lirsl in slale court, llie regulations Jo nol provide
aullioiily for the courl (o transfer jurisdiction lo a tribal courl.
| lie regulations Jo, however, promote notification of all potential

transferee tribes hy suggesting (bat slale courts nolily each tribe that

migll be the “Indian child's tribe."23 All of those nolilied are (hen
eucouiuged 10 assist in Jeiermining which tribe has the most significant

umlacls with ihe child.-'24 As factor* to be used in evaluating signifi-
cant contacts, the Interior Department has suggested Ihal the child's
length of residence on the reservation and frequency of contacts with

the tribe he considered, along with the child's participation in tribal
activities and fiuency in Ihe language. The Department also has rec-
ommended Ihal consideration be given to the residence of the child's
relatives, the child's expressed self-identification, and whether the tribe
has asserted an interest in the child, either in the past or when notified
of the custody proceeding.22* Between two tribes, actual membership is
considertu conclusive by (he Department, because "(IJhe Act itself and
the legislative history make it clear Ihal tribal rights are to be based on
the existence of a political relationship between the family and the
tribe."'2" Overall, (his approach considerably improves the approach
implied by the Act itself, as discussed previously.27

| he guidelines go on to suggest that stale courts retain jurisdiction

over a custody proceeding unless the child's parents, Indian custodian,
or tribe make a “prompt” request for transfer after having received no-
tice of the proceeding.22" Consequently, judges are encouraged to de-
cide. on a case hy case basis, the relative promptness of transfer
requests. The Interior Department has defended this guideline as an
antidote to wait and see tactics, arguing Ihal state judges would have
treated the lateness of reﬂuests as “good cause” not lo transfer any-
way.221 It may effectively limit the right of families and tribes lo inter-
vene il judges exercise broad power to deny transfer requests for lack of

promptness.

>23 -34 |lcd Keg 67.584, 67,5%6-87 (W O)
224 tit 1Im suggestion was added n responseio comments oh lireApril 23 proposal.

1J it 24.1*10
>25 44 |ed Keg 67.5*4, 67,587 (19793

22<> /<l (emphasis added).
22?7 25 1JS C tjjj 19U3(5), 1912(a) (Sopp 1t1978)

lod infiAf

228 44 1 cd Keg 67,590 (1979) The original proposal, id al 24,U00, 24,001, spoke o f*
lonely” |C UCS lor iranslcr I lie "Department ol llic Interior apparently belic»a
pioinplly™ | |eSS vague llian "timely U at 67.584. 67.590

239 [/,/ at 67.584. 67,590

Sec notes143-46 & accompanying '
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Once a timely request is filed, the Interior Department has sug-
gested that tribal courts be given at least twenty days lo respond to a
proposed transfer ofjurisdiction.2m Because tribal courts must know
wltal time limit to observe, some time limit is necessary to protect their
right lo accept transfer ofjurisdiction. However, the twenty day mini-
mum is merely advisory, and individual stale judges icmuin lice to ac-
cept or reject it. Consequently, tribal courts must poll each stale courl
judge lo ascertain his or her position and should nol.rely on the
tiniefiraine recommended in the guidelines.

Finally, the guidelines attempt to clarify the broad concept ol
“good cause” the Act adopts as a basis for refusing lo transferjurisdic-
tion to a tribal court.2)l Unfortunately, (lie clarification raises new
problems. Listed as examples ofgood cause are the absence of a tribal
court system, lateness of the request for transfer, objection by the child
(if over twelve years of age), and "undue hardship to the parties or
jfitnesses."212 The guidelines suggest that slate courts consider the
closeness ofthe child's relationship to the tribe only if the child isolder
than live years and has no living parents to accept or reject the pro-
posed transfer.231 The Department has suggested that "socio-economic
conditions and the perceived adequacy of tribal or Buieau of Indian
Adairs social services or judicial systems” should not be considered
good cause lo deny a transfer.234

230. Id. al 67,592 A len day wa,ilintg ,Beriod originally wav pmposcd U al 24 INH,
24001 To avoid aprqus_ed iranslcr, ihc fribal courl must dllirmaitvcly dcdme Unless llic
M%pgwédiﬁ@rs Iroin inc iribe lo Ihe contrary within the lime limit, il is supposed lo dismiss

231, See notes 162 66 A accompanying texi supra.

232. 44 bed Ke% u7,584, 67,391 (19793 This dillers significantly Inun llic oiiginal pro-

posal, ut al 74,000, 24,001, which included: “child's biological parents aie deceased or on
ointed", and "child Nnas had

available” “an Indian custodian or guardian has not been apg and '
little or no cunlacl with his Indian tribe, or members ot his Iribe, lor a syﬁnlflcant penod ol
lime " The clement of “significant lime" inviled abuse by slale judges, inc policy hasis lar
Ihcolhei factors is unfathomable The laci that a child has becn orphaned or abandoned IS
mevidence Ihal Ihe iribe_lacks an interest in his or her future Suppose, lor example, a
school-aFe child accompanies his or her Indian patents on an cniplovnicnl iclaied movmo'a
aity. IfIfic parents were killed emoulc, there would have been good cause to keep the child's
custody in slale courl. "Unavailable" also was an overly anihiguuus wold Ihc rationale
.3 Perhaps Ihal a dead or "unavailable" parent lias no inlciest in avoiding iianslcr loi llic
courts lo protect. However, ihe lerm niighl possibly have been construed lo include a parent
hospnalired wiih a chronic ailmenl, thereby requiring loslcr care lor the child

233 Thisison ihc theory Ihal the paicnls, inexercising Ilicu riglil lo object lo a liauslci.

lie Ihe besl judges of achild's relationship lo thc iribe 11-ilicy aic nol m courl, oi llic child
e 1o he a sigiiilicuill issue, slate couils aic advised to

(Iﬁ‘é%%gll%li&guf%c %rr]ta Bsggmgrlhﬁmaq 67,584, 67,391
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The Interior Department apparently considered transfer to be a
privilege rather than a right, similar lo the common law doctrine of
Jorum non conveniens. This would explain the inclusion ol “undue
hardship” as a factor. The Department admits that this criteria will
"limit transfers to cases involving Indian children who do nol live very
far from the reservation,”-,s suggesting that tribal courts should scn-J
iheirjudges to the cities io avoid the denial of transfer. The Depart-
ment's position is unreasonable. A transfer cannot be made over the
parents' or child's objections or without tribal cooperation. Only the
public or private agency that initiated the proceeding could be inconve-

nienced by a transfer.

Fineryeticy Removals

The Department recommends that emergency removals end either
as soon as the emergency ends or when the tribe exercises jurisdiction
over the case.231 In any event, "|a)bsent extraordinary citcumslances,”
emergency removals are lo end within ninety days.*'7 Allowing the
child's tribe lo end an emergency removal by exercising jurisdiction
can help to limit abuses of the emergency removal provision. The
guidelines, however, do not require notification of the tribe that there
has been an emergency removal. Without notice, the .ribe cannotid

to terminate the removal.

Standards of Proof and Placement Preferences

The guidelines recommend (hat pre-removal attempts by public OF
private agencies to prevent family breakups should “involve and me
the available resources of the exiended family, the tribe, Indian social
service agencies and individual Indian care givers,"2iH i.e., mediciM
men and other traditional eurcrs. This departure from the Act's gen-
eral language, emphasizing Indian community resources, certainly will
be welcomed by most tribes. It remains lo be seen, however, whether
this recommendation will be adopted by stale courts.

The guidelines also add to the Act's provision oil (he standard:!of
proof in child custody proceedings. The Department suggests that
“poverty, crowded or inadequate housing, alcohol abuse,2W or ttott*

ns 11

2)6 Al al67.5X0

% 'Ihc’ﬂn%%n ul akohol ahuse as a JuiliiJilcii dement ul |||uut s fiilcteninf]
cause @ Mimlai lulc was tlclclcd limn llic Indian ¢ InlJ Wellaic Ail tnll
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conforming social behavior" docs not constitute “clear and convincing"
evidence for removal.240 The commentary accompanying the guide-
lines notes that “[I|hc legislative history ol Ihe Act makes it pervasively
clear thal Congress attributes many unwarranted removals of Indian
children to cultural bias on Ihe part of the courts and social work-
ers."241 The standard of proof used by the courts hopefully will reflect
this manifestation ofcongressional and departmental intent to mitigate
bias. Insofar as the use of experts to meet this standard is concerned,
the Interior Department suggests (hut slate courts regard as.expcrts tri-
bal members who are recognized within their communities as being
knowledgeahle of family matters, lay persons with substantial experi-
ence in tribal social services, and specialized professionals.242 Winle

this too isa welcome reiinement, no priority for tribal members is rec-
ommended by the Department.243

Finally, according to the guidelines, good cause not to follow the
Act's child placement preferences includes the parents’ and child's
wishes, the lack of available suitable homes, and any “extraordinary
physical or emotional needs" of the child.244 Remembering that the
Act effectively limits involuntary child custody proceedings to instances
of parental abuse or neglect, it isquestionable whether parents' choice
ofa substitute home for the child should be given great weight.

Rights of Parents: Payment of Court-Appointed Counsel

The Interior Department believes that it must have broad discre-
tion to reduce, or refuse to pay, the Ices of court-appointed counsel in
slate child custody proceedings, to “assur|e| they are spent only lor a
Congressionally-aulhorized purpose.”24" Departmental regulations au-
thorize Bureau of Indian Affairs area directors lo exercise (his discrc
lion by anticipating the rulings of slate judges on questions offederal
Uw, in particular on whether a case is a child custody proceeding

240. 44 led Keg 67,3X4. 67,301 (1070) Sec notes 172-73 & accompanying leu m jifii
241. 44 | ed. Reg 67,5X4, 67.503 (1070)
242 1J

243 7 he otigmally pm|Hised lexl of Ilie guidelines suggcslcJd dial ailold wcllaic (miles
uonil, Indian oi non Indian, tie pictciicd over a |teison iccognircd wiiliin Ilic Indian child's
Inbc as an authority on Irihal social and culluial nigani/jlinii 13 al 24.U00. 24.1XIl lhe
Maiqurncss of each lube's culture is a sluing aiguinciii lor anoidntg luhal nictiilicis pit
(tried credibility Otherwise. stale courts would lend lo louiiiiuc in rely on llic same "c»
yens" ihcy relied on prior lo lThc Ael presumably with die same results

244 |J al 67,5X4, 67.504 1he onginal pmpusal iclcned simply lo Ihc child*s " t/v,
*trd>," a much weaker lest 1J at 42.(XX). 42.1X12 icmphasis added)

245 1J al 45,006. 45.100(1*770)
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witlun ilie meaning of the Indian Child Welfare Ael,™"and on whelher
the child is an Indian child witlun (he meaning of (he Act.2'7 In addi-
tion. area directors have discretion lo consider questions of stale law,
including whelher “slate law provides for appointment of counsel in
such proceedings,and whelher the state court “has abused ils dis-
cretion under state law in determining the amount of fees and ex-
penses.”24" Under the authority lo determine whether a child is an
Indian child, for example, the sale judge and the tribe may agree that a
child is an Indian, bul an area director could disagree and withhold
counsel fees. _ _ _ N _

The area director is placed in the unique position of being a
supreme interpreter of slate law. For example, if a slale court deter-
mines that, under slate law, certain indigent Indian parents are not en-
titled to slate-compensated counsel in child custody proceedings and
appoints counsel in accordance with (he provisions of the Indian Child
Welfare Act, the area director can nonetheless refuse to pay counsel,
staling that in his or her opinion, stale law does provide for stale-com-
pensated counsel. Bound by ils own interpretation of slale law, the
slate courl cannot pay counsel. As a result, lawyers apprehensive of
such a risk may be hesitant to represent indigent Indian parents.

I'he Department concluded (hat lo develop its own rules for set-
ting fees would have been less “orderly” and less reliable than leaving
the matter to slate courts.250 Departmental regulations direct state
Judé;es lo pay Indian parents’ counsel according to the same procedures

criteria they use in juvenile delinquency proceedings.25L Juvenile
delinquency proceedings, however, are based on a criminal model;
child custody proceedings, on the other hand, involve largely dilTerenl
questions of fact and different procedures. Accordingly, the compari-

son is neither reasonable nor useful.

Higher Standards of Protection

I'he Interior Department suggests that slate courts choose the Iawt,

oit. [,/ 245105
217 1,

248 w
24*7 d I lie original pro|H>salincluded athird category of slale lawfor scciciarial re'

new whcilicr the Male court IlO abused llicdiscretionaccorded nunder Slale l«w te,

n
drier runic lhal llic clicnl is indigent Id al 23.993, 23,995 On reconsideration, ihe Depart-
ment ol ihc Interior concluded lhal "Congicss has lelt this determination lor the courts.”
1,1 ].1 45.IW6. 45.1 ].
'Mi U at 4‘ir«i. 4MIMI
2M h! al 4V IDS

July 1981
uly 19801 INDIAN (illl [) WI-1.I ARh -

that is more protective of parents’ rights only where doing so * does nol
infringe any right accorded by (lie Indian I'ltild Welfare Act to an In-
dian child 01 tribe.”22 This limits th danger that the “higher stan-
dards” provision will overcome the Act's departures from slate law.-'5'

However mterPretatwn of the term “infringe” may prove as fertile a
source of litigation as the phrase “higher standard

Funding

lhc major threat to successful implementation dfllte Indian Child
Welfare Act is a lack of funding for tribal courts and family services.
The Congressional Budget OHice planned a live year capital program
for implementing (he Act. The plan called lor appropriation of
$125,000,000 to build and stair 150 special Indian-controlled child wel-
fare centers.25* Although barely adequate to achieve the desired goals,
gw)? Rlan was never funded; Congress has not provided the tribes with

Findin themselves financially unable to provide adequate child
services, tribes will face a dilemma. Providing poor services opens
tribes to criticism and!]eopardues their retention of child Welfarejurls-
diction. On the other hand, failing lo exercise fully he H% hts and pow-
ers olfered bY the Act opens the tribes to (be charge that they lack
interest in child welfare and should not have been ollered responsibility
in this area. The result, in cither case, could be a clamor lor the return
of all child welfare authority to the stales.

The shortage of federal financial assistance lo tribal courts and
services is particularly unfortunate because stales continue to icccive
substantial, formula-type federal grants-in-aid for social services, for
which tribes are ineligible.2%6 The Act doesnol oiler tribes direct access
to these funds nor does il require states lo share ilicui. Although the
Department of the interior recognizes (hat, based on equal protection,
individual Indians remain entitled to share in federally-subsidized state
services notwithstanding the Indian Child Welfare Act25' tribes, 1L

252. Id al 67.584. 67.586

253 Sec note 192 Sc accompanying leal ].upru

254. Il K Kti*. No 95-1386. supra nole 27. al 29

255. Funds lor implemcnlalion ot ihc Indian Child Wellaie Act imisi he- jppiopnaicd
through the Snyder Ael, 25 U SC § Il (1976) See mile 17 iupm Snydci Ad luiidmg Im
clild wcllaic was nol increased following adoption ol llic Indian | Inld Wcllaic Ati

256. Federal Domestic Asunance /‘1amtam1 Hearings tie/me the Senate Se/ett (cnunu
tee on Indian Affairs. 95lh Cong . Isl Scss 1IV77)

257. 44 Fed. Keg 45.092, 45,091 (I*DU| llowcsci. llic 1-ighlh I ucilil iccrmty held ili.tl
ISouth Dakota could continue lo receive Public Health Service Ad loimula subsidies wilhmil
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llicir governmental capacity, have no power to control ihe disposition
of these funds. For example, slale foster care is federally subsidized.
Consequently, an individual Indian family has a right to be given equal
consideration for licensing as a slate foster home, and an Indian child
may he entitled to state foster care support while in (he custody of a
state-licensed home. A tribe cannot demand control ot a percentage of

ihe slate program or ils budget, however.1"

Conclusion

The Indian Child Welfare Act does little to alter the conditions
that Congress held responsible for (he unwarranted breakup of Indian
families. The Act does not mandate tribal participation in case plan-
ning or early family intervention. Instead, il assigns tribes to an adver-
sary role after proceedings «o remove the child have been initiated.
This limits tribes” ability to prevent family problems. The Act's em-
phasis is on removal and placement, not prevention.

Most of Ihe major procedural safeguards are entrusted to the child
welfare agencies and slale courts, which Congress had considered re-
sponsible for the Problem initially. State and private agencies deter-
mine who to notify, which Indian tribe is eligible lo intervene or lo
accept a transfer or jurisdiction, and how long an Indian child can be
kept in an emergency placement without notice or hearing. Stale
courts have unlimited and unreviewablc discretion lo deny a transferor
jurisdiction lo tribal courts and to observe or reject the Act's placement
preferences, irrespective of the Interior Department's guidelines. The*.
Act does nol direct stale judges lo emphasize tribal over state law in 1
making determinations essential to protection o f tribaljurisdiction. No |
practical standards are established for state judges' evidentiary use of
cultural materials. The provisions for notice and liming are confusing

and impractical. _ -
O fgreat concern to some Indian communities, the Act appears to

except children residing on Public Law 280 reservations front ils trans-
fer provisions, and to except altogether unenrollable children and
many Alaska Native children. O feven greater concern, the Act makes
no provision for increasing tribes' federal financial support commensu-
rate with their increased responsibility. Il is meaningless to have a

”l.itills (lie subsidized health service* available |U Indians hum Suulli Datum reservations.

While v Cahlano. 5X1 I- 2d 697 (Xih fir 1978)
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ight lo adjudicate cases and provide services unless there die sullicicul
{u%dls to e{ermse this rlgﬁt. P

Mang of the Act's protective provisions require an assertion of pa-
rental, tribal, or children’s rights hypetiga™™~ Theielore, lor iheellec-
tive enforcement of the Act, it is essential lhal Indian parents and
children understand their federal rights, because the Act's procedures
are complex and confusing, some elfort at public education is essential.
Informational packages could be included with notice of proceedings.
Furthermore, a program of information for state- social welfare
caseworkers would be reasonable lo avoid unnecessary and unwilling
Instances of non-compliance.

In its current stale, the Indian Child Welfare Act will do little to
change (he situation in stales not already committed to ils policy. New
legislation will be necessary to assure realization of the Act's purpose.
In The meantime, however, agreements between states and tribes can be
used to clarify and strengthen procedures. Agreements could provide
for cooperative, pre-removal home intervention and support services,
clarification ofjurisdiction, and choice of law. Stipulations may elimi-
nate ambiguities in the language of the Act and modifx vague or un-
practical lime limits, as well as provide lor cost-sharing formulas, both
states and tribes have important incentives to bargain, protection of
gach government_ from frujtless litigation, and protection of children
from delayed or inappropriate attention.

Unfortunately, (he Act's weaknesses in drafting and execution
could frustrate even this solution. Although the Ad expressly autho-
rizes agreements governing the “care and custody of Indian childicn
and jurisdiction over child custody proceedings,"-'M the Act does nol
indicate whether such agreements may supercede its terms. Conse-

ently, agreements may be invalidated by subsequent litigation or leg-
Astve aation. y y q g g

In a sense, the Indian Child Welfare Act is a time-bomb. Social
workers and agencies may be tempted to overlook ils inconsistencies,
sincerely believing Ihal its policy is plain, bul following the noble

259. sStt.eg .25 US C. § IVII(I>) (Supp Il 1978)

260 1J § 1919(a) Although nol spccilitally addiesscd I»y tin* section, ugiccnicttl*
among lubes, between tubes and Indian organizations, and between states and lithe .tic not
piohibtlcd. Agreements between tribes and urban Indian oigatn/ainms arc ol s|>enal con-
cern because reservations are ulten at a considerable distance Iroin uibun areas where lu
dun children are temporarily subject to state jurisdiction lire enpense ol sending
representatives lo urban child custody proceedings may discourage tidies linm participating
One alternative is ten 1111%* lo designate urban Indian centers as then agents hi state pin

cccdrngs.
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spirit, rather than (lie obscure Idler, of this law is dangerous, because
the Act provides lor reversal ol any placements made in violation of
many of ils requirements.261 Many technical procedural errors may be
made in pursuit of lire law's spirit. In a year or two, when disappointed
litigants renew their complaints with Increasingly sophisticated law-
yers, many of these placements may be challenged and ultimately re-
versed. Indian children do not deserve this uncertain fate.

Rediscovering the Hooker Doctrine:

Section 1983, Res Judicata and lllie

Federal Courts
By Williamson U.C Chang*

One of the visible concerns of the Supreme Court in recent years
has been the delicate balancing of interests expressed by the concept of
‘our federalism.”1 The competing concerns of wstate judicial sover-
elgnty and federal power that are embodied within this concept'lypi-
cally come into sharp conflict in federal court actions brought in
response lo alleged deprivations of constitutional rights by state courts.
Such actions ore generally brought under the authority of section 1183
of Title 42 of the United States Code,2 which provides a right of action
for persons deprived under color of slate law “of any rights, privileges,
or immunities secured by the |federal) Constitution and laws."" The
role of the federal district courts has been central in this confrontation,
for often these are the courts that intervene in slale court proceedings.’

* Assistant Professor ot law, University of Hawaii School ol Iaw A Il. 1972,
Princeton, J 1) , 1975, University of Cahlurnia al Uetkclcy Much ticdil must lie given lo
Professor Davnl Cumc whose work. Currie, Rn JuJnuhi lhc Aletf/lerifJ thjenw,k 47 1l

Cut. L. Rtv. 317 (197H). inspued and laid lhc foundation for this Ailiclc | wish lo add my
acknowledgements lo William S Kichaidson, Chiel Justice or ihc Iljwuii Suliicine Couit,
Dean Cm! Seltnger; Melody MucKeiuic, Lsq ; and Corey l'aik, | si) Im then insliiiuiioii
tod guidance.

Although | rcpiescnt the Slate uf Hawaii in thiee cases discussed hcicin, Solomuia v
County of Hawaii, 460 |:. Supp. 473 (1). Hawaii 1978). Kohmson v Anyoshi. 441 L Supp
359 (D. Hawaii 1977) (amicus curiac), and Zimring v. Hawaii. Civ . No 79 0034(1) Hawaii,
lied June 25, 1979), the views eaptesscd in this Article aie strictly my own

1  "This underlying icason for restraining courts of ctjuily front tiilerlenng with vinn-
U il prosecutions is reinforced by an even more vital consideration, the notion of ‘county.’
that if, a ptr-per respect for slate functions, a recognition of the lacl Ilui lhc entire cnuniiy is
aade up ufa Union of separate stale governments, and a continuance ol llic liclicl lli.ti llic

Government will fate best if the Slates and lheir inslilulions ate letl Ircc lo pci
form their separate functions in Ihctr separate ways, his is rclcticJ to by many as <iut
" Vounger v Harris. 401 US 17.44 (1971)

2. 42 U.S.C. § 198) (1976)

3

4. The Supreme Courl has slated "the vety purpose ul [42 U S C jj 19K1 (19J(o| wav
10interpose ihe federal courts bclvrccit the Stales and the people, as gaatdianv ol the pen

pfcT federal rights— lo protect the people liom uncoiislilulioiul action undci culm ol state



