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M i l l e d  d i e  p a r e n t s . ’  p e r s p e c t i v e :  " | l | f  y o u  ! o s e  y o u r  c h i l d r e n ,  y ru i  a n  
d e a d ;  y o u  a r e  n e v e r  g o i n g  l o  b e  r e h a b i l i t a t e d ,  ( a n d ]  y o u  a r e  n e v e r  g o i a g  
l o  g e t  w e l l . ’ ’ 26 F u r t h e r m o r e ,  f a m i l y  b r e a k u p  f o l l o w i n g  t h e  r  u u v a l  o f *  
c h i l d  i n c r e a s e s  t h e  l i k e l i h o o d  t h a t  a n y  r e m a i n i n g  c h i l d r e n  a l s o  w i l l b *  
r e m o v e d  f r o m  l l i c  h o m e .  I n d e e d ,  o n e  p s y c h o l o g i s t  h a s  a r g u e d  t h a n k ,  
f r e q u e n c y  a n d  n o t o r i e t y  o f  I n d i a n  c h i l d  p l a c e m e n t s  h a s  l e d  I n d i a n  p u s ;  
e n t s  t o  e x p e c t  i b a  i s ^ q v a !  o f  t h e i r  c h i l d r e n  a s  a  m a t t e r  o f  c o u r s e . ”  
l o g i c a l  r e s u l t  i n  m k a y  c u e s  i s  p o o r  p a r e n t a l  b e h a v i o r  a n d  f e a r  o f  e 
t i o n a l  a t t a c h m e n t s .

l i i f o n s  b y  i n f o r m a l  f a m i l y  s u p p o r t  i n s t i t u t i o n s  i n  t r i b a l  c o m m u n i ­
t i e s  t o  r e s o l v e  t h e s e  p r o b l e m s  h a v e  b e e n  f r u s t r a t e d  i n  r e o e n t  y e a r t b y  
t h e  w i d e s p r e a d  f r a g m e n t a t i o n  o f  I n d i a n  f a m i l i e s  a n d  t h e  e c o n o m i e  
c o n d i t i o n s  e x i s t i n g  o n  m a n y  r e s e r v a t i o n s . 28 S o l u t i o n s  a i m e d  p r im a r i l y  
a t  e l i m i n a t i n g  p o v e r t y  a s  t h e  c a u s e  o f  t h e  p r o b l e m ,  h o w c y e r ,  a r c  l i k e l y  
t o  f a c e  p o o r  r e s u l t s  M a n y  o b s e r v e r s  c o n s i d e r  t h e  “ s h o c k ^ g "  d i s p a r i t y  
i n  p l a c e m e n t  r a t e s  f o r  I n d i a n  a n d  n o n - I n d i a n  c h i l d r e n  a s  a  m o r e  s ig n i f ­
i c a n t  f a c t o r  i n  f a m i l y  b r e a k u p s  t h a n  p o v e r t y ; 2* a  c a u s e  c f  p o v e r t y  
r a t h e r  t h a n  a n  e f f e c t . 10 A l t h o u g h  n o  r u l e  s a y s  p o o r  f u m i l t c a  c a n n o t  p r o ­
v i d e  g o o d  p a r e n t a l  m o d e l s , 1 ' n o  f a m i l y  a n  p r o v i d e  g $ p d  p a r e n t i o t  
u n d e r  c o n s t a n t  t h r e a t  o f  l o s i n g  t h e  c h i l d r e n .  H e n c e ,  i h A Ji i u m a n  c o m  
r e s u l t i n g  f r o m  d i s p l a c e d  I n d i a n  c h i l d r e n  n o t  o n l y  a r e  d e v a s t a t i n g  to  
f a m i l i e s  t o d a y ,  b u t  a l s o  p e r p e t u a t e  t h e  p r o b l e m  i n  f u t u r e i g e n e r a t i

Institu tional Causes ' ,

M a n y  i n s t i t u t i o n a l  f a c t o r s  a r e  i m p l i c a t e d  i n  ( h e  f r e q u e n c y  o f  I n ­
d i a n  c h i l d  p l a c e m e n t s ,  i n c l u d i n g  t h e  t r e a t m e n t  a f f o r d e d  I n d i a n  f a m i l i e s  
b y  s o c i a l  s e r v i c e  p r o f e s s i o n a l s ,  s l a t e  s o c i a l  w e l f a r e  a g q Q G t e s ,  p r i v a t e
------------------------------------------  41-

26. 1 9 7 7  H e a t in g ,  s u p r a  nole 3, al 164. S e e  id .  al 167.
27. Atlneave, T h e  H 'a s te d  S t r e n g th  o f  I n d ia n  F a m t le s ,  in Unger, s u p r a  t^ tr, 16, II 29-3J. 

S e e  a ls o  H .R . Rep. No. 951386 . 95lh Cong . 2<J Sess. 12, r e p r in t e d  i n  | W 7 8 )  U S. C o m  

C o n i c  & Ai). N e w s  7530 (hereinafter ciicd as H .R . Rep. N o .  95 -l386 |.
28. “ t'oor living conditions, unemployment on reservations, and o tte r (actors create* 

breakdown o f  the concept o f the extended family. No longer is ihcie a wi$iag grandmother, 
aunl, or sister who will assume child care for a relative. Often a sick orjltalraughl Indiu 
mother seeks lo place tier children olf the reservation in a non-Indian feasae because of 
alienation with her own relatives.”  1 9 7 4  H e a r in g s ,  s u p r a  note 13, al 253 (jhWfmcnl of Rob­
ed Lewis, National Tubal Chairmen’s Association).

29. H R .  Rep. N o 95-1386, s u p r a  note 27, at 9. ■(
30 C o m p a r e  1 9 7 4  H e a r in g s ,  s u p r a  nole 13. at 13. 26-27 (statements o f  William Byler) 

w ith  Wesleimeyer, T h e  R a v a g e  o f  I n d ia n  F a m i l ie s  m  C r is is ,  in Unger, s u p r a  non 16, al 54
31. "Because o f poverty and discrimination Indian families lace many diOicnliies, but 

there is no reason or justification fur believing lhal ibese problems make la ia n  parents unit 
lo raise their children." 1 9 7 7  H e a r in g ,  s u p r a  rime 3, al I (slaicmcni oT Senalur Juno* 
AhouicdO
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adoption services, .slate laws, and the cum is l v .d ila ting  the v llccnvc  
nos o f  the In d ia n  f l u i d  W c lla ic  A ct requites an exam ination  ol those i 

altitudes and procedures (hat lead to excessive Ind ian  ch ild  placem ents. / 
many o f  w h ich  the A ct does not addicss

In the past, most In d ia n  ch ild  placements went ih u m g h  state 
courts and state w elfare  agencies, largely because lew u ib a l goxem 
menls operated c h ild  pro tective  services or fa m ily  support p io g ia n is  
More recently, despite evidence lha l tuba l,p rog ram s and o tlie i h i I i i i i  
ally relevant, n o n tra d it io n a l services have sticceeiled in keeping In d ia n  
families in tac t where tra d it io n a l slate agencies have ta ile d ,• ’ ic d c ia l 
funding fo r c h ild  w elfare  o ften  has heen d is tribu ted  duectly  to  si.nc 
governm ents," some o f  w h ich  may he reluctant to subcontract yvnli 
tribes. M ost tr ib a l ch ild  w e lfa re  professionals have been funded, it at 
*11, through tem porary , n o n fo ru iu la  federal sou ices "  I v c n  w lie i i  
tribes have evo lved e llec iive . on-reserva tio ii ch ild  w c lla ic  seivices. In  
bal ju r is d ic tio n  over reservation ch ild ren  has heen ignored by state 
agencies," and tr ib a l court orders de te rm in ing  custody have not been 
recognized by stale co u rts ." ’

The treatm ent o f  Ind ian  ch ild ren  by stale co u ils  is ol chhc .i I tin  
portunce because o f  the degree o f  state conn  invo lvem ent m In d ia n  
child custody proceedings. T he  Bureau o f  In d ia n  A lla n s , a lthough  
funded fo r d irect social services lo  Ind ian  fa m ilie s ,1' re lc is  about h a ll

32 A i r  1 9 7 7  H e a r in g ,  a ip i u  m ile  1. al 79 (s la lc m c iit ..I I iu l i l ie  D e m iy ) <•/ .it t l  I ’ ■ 

(detailing In d ia n  A d o p lu u i I ' lo g ia i i i) ,  / 9  '4  t i e , m u g , . s u p ra  n o le  I I al IU I u l  i  . i . m n n n l  . I 

D ( James S li.n e l,  i d  a l 1 0 9 1 2  (s la ic m c n i o l l ) i  James S li.n c  and W il l ia m  N 1...11 . 

Ishisaka. A n a r  n u n  I n d iu m  a n d  F o i i e r  C a re  C u l t u r a l  l a ,  l o t  1 a n d  S e p ,H u n a n ,  1 1 i n u n  

W i l l  a m  299-3118 (1978)

33 S e e  1 9 7 7  H e a r in g ,  m p r a  n o te  3. al 2311- 35 Is ia ie m e n l o l G ic g .n y  I 1.1/ m i  /•■ <

H e a r in g s ,  u .p r a  n o le  13, Jl 24 ( s U ’c ilic n l o l W il l ia m  l ly le i l  A i r  a im  l e d e r a l  H a m .......

A tt ls tu n c e  P r o g r a m ,  H e a r in g  H e /o r e  th e  S e n a te  S e le i 11  o m /n  a n  In d ia n  I f / , n r  s. 9S ||i 1 . n ij

I si Scss ( 1 9 7 /)
34. S e e  1 9 * 7  H e a r in g ,  m p r a  n o le  3. al 163 (s u ic m c iil  o l R a m o n a  lle o n e ll l

35. T h is  was ih c  c o m lu s io n  o l llic  U c p a ilii ie il l  o l Justice H R  K i r  N .i  -is I i .m .

s u p ra  no le  27, a l 35 . I lie  ease law  o n  lliis  s ii l i je . l  is c x a m m e .l in  some d eta il a l 1. m  ...........

pxnynig  Holes 85 -9 7  in f r a

36 A i r  1976 R l  is m  1 . s u p ra  note  3, a l 87 H u t  w e  n l  Is iune s l.n o  d o  l o n p i u i  .1. 1.1 
m inations by ir it ia l c o u ils )

37. l-u n d in g  is p io s id e d  u n d e i l l ie  general a u llio n iy  o l the Sny .le i A . i  .’s U N i  ^ 1 >
(1976) A llo c a tio n s  10 i l u l . l  w c lla ic  s e iv n e s  have been ic l.iiiv e ly  sm all p io je . u . l  .0 .. a m .

I c v d o f  $ 3 . 3  m ill io n  lo i  llie  liscal yea is  l ‘)78 lo  I 9 M I  U n i i i  i i  S i  c i i  s  O i ...................  M u . .  .
m in i  a n d  U u ik . i  1 . 1111 Hi 111..1 1 111 o i l  l l m m i  S i  u i  s I m v i  HfsMi m  ) / <  .i|i|.  1 1 > • - ,  

Tha i a llo c d lio n  w o ik s  m il lo  a lio u l $111 per In d ia n  c h ild  In  1971 a m ic c y  by On N .- i i l .  

Am erican In d ia n  W o m e n 's  A sso ciatio n located I IS  U oica u o l In d ia n  A lla n s  s .h i.iI 

■ ilio n w id i; 1 9 7 4  H e a r in g s ,  \u p r a  n o le  13. al 124
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d I its nn -rcse rva lion  caseload lo  Male p rog ram s.>n (. 'o n sc i|iie iu ly , more 
Ilian  th ree -fou rths  o f  In d ia n  c h ild  w e lfa re  m a ile rs  have been m anaged 
by Male agencies, a lth o u g h  o n ly  about o n e -h a lf o l lhe  n a lio n ’s Ind ian  
p o p u la tio n  resides o ff-re se tva lio n .'* ' In  recent years (he s itu a tio n  has 
been aggravated as an increasing  num ber o f  yo u n g  In d ia n  fam ilies  
have sou»ht tem pora ry  w o rk  o i educa tiona l o p p o rtu n itie s  in  u rban a r­
eas. br ic ily  exposing themselves lo  elate ju r is d ic t io n .411

Ig n o ra n c e  n r  l i t a s  o f  N o n - In d ia n  C a sew o rk e rs

N o n -In d ia n  social w orkers  have been c ritic ize d  as being insensi­
tive  to o r c o n te m p lfu l o f  tra d it io n a l tr ib a l values.4’ C aseworkers un fa ­
m ilia r  w ith  In d ia n  com m un ities , no t su rp ris in g ly  lend  to  m is in te rp re t t  

fa m ily  and ch ild  behav io r;42 hea lthy  ch ild h o o d  env ironm en ts  d iffe r 
w ide ly  am ong societies.4'  F o r exam ple, n o n -In d ia n  pro fessiona ls have I  

considered leav ing  a c h ild  w ith  persons outs ide  the nuc lear fa m ily  as 
evidence o f  neglect and as g rounds fo r  rem ova l o f  the c h ild .44 Th is 
view  ignores accepted conduct in  In d ia n  fam ilie s  where, “ |b ]y  custom

\h  1*774 H e a r in g s .  s u p ra  m ile  13, a l 324
.W .Vce 1*777 H e a r in g ,  i u p r a  no le  3. a l 112 I m  I lie  d e m o g ra p h y  » f  Ita lia n  la n n lic s , i f f  

H u m  a i i  h i  m i  (  i n m is , 1970 C i.n m is  o i  I 'o p u t  a i i o n ,  S i i u j k  i  K i . p o k i .  A m i k i i  a n  In -

i i i  i n n  11973). /
411 S e e  1976 H i r t ix  I , m p r a  m ile  3, a l 86 117. 1*777  H e a r in g ,  m p r a  m ile  3, a l ISO (sla le- 

in c iil n l  D u n  M ill ig a n ) ,  F e d e ra l b o a rd in g  schools c o n s iilu lc  a n o llie r  factor in  l lic  In d ia n  

c h ild  w c lla ic  p ro b le m  L a c k in g  p u b lic  e d u c a iio n  o p p o r tu n itie s  in  l l ie ir  o w n  c o m m u n itie s ; 

. ip p m m n u lc ly  17'S o f  a ll In d ia n  c h ild re n  spend m ust o (  ih e ir  c h ild h o o d  b o a id e d  o u l at 

I I i i ic .i i i  u l In d ia n  A lla ir s  schools. I I .  R . H i r. N o  95-1386, s u p r a  n o le  27. a l 9. F o r  a discus- 

muii u l l l ic  p 'o h lc m , sec 1 *7 7 7 H e a r in g ,  s u p r a  m ile  3. a l 112-13; 1 *7 7 4 H e a r in g s ,  s u p r a  n o le  (3,

•ii 129 . 131- i2 t h e  A e l,  ho w e ve r, m e re ly  ca lls  lo r  a s tu d y  o f  l l ic  s i lu j l io n .  25 U S  C . tj 1961 ■

(S u p p  I I  1978) •'
41 1976 H i i - d h i,  s u p ra  n o le  3, a l 281; s e e  1*777 H e a r in g ,  s u p r a  n o le  3. at 155-56 (stale-

i iic iiI  o l N a tio n a l T r ib a l C h a irm e n 's  A s s o c ia lio n ). n l  al 281 ( ic s o lu lio n  o f  ih c  N ee I ’crce 

I n b j l  L x c c u liv c  ( 'u m m ilic c ). U n g e r, s u p r a  n o le  16, a l in . ,jc

42 .ic e  I I  K  H i  I* N o  9 5 - 1386. s u p r a  no le  27. a l 10, 1*777  H e a r in g ,  s u p ra  n o le  3, al 140 

(s lj ic in c n l  o l D r. M a r le n e  L c h o h a w k ), n i  a l 155-56 (s la ic m c n i o l  (he N a tio n a l 7 r ih a l C h air-, 

m e n's  A s so c ia lio n ); i J .  a l 266 (s la ic m c n i o l  V ir g il  G u n n ) . S e e  a h a  I A m i-h ii  a n  In d ia n  

I ’m  u l  U i v n  w  C o m m is s io n . 9-1111 C a m , .  1st S i s s .  F i n a I  K i i s i h i  422 |C o m m  I'r in l 

I •>77) T N o ii  In d ia n  socia l w o rkcrs| are n o l e q u ip p e d  s u llic ic n lly  in  ih c  k n o w le d g e  o l  In ­

d ia n  lu l lu r a l  values . . lo  k n o w  w h eth er or n o l (lie  b e h a v io r an In d ia n  c h ild  or an In d ia n '’

p a n -lit is e x h ib it in g  is. in  la c l. a b n o rm a l b e h a v io r  in  Ins o w n  society "  1*774  H e a r in g s ,  s u p rg  , j-

n o le  13. a l 4 (s la ic m c n i o f  W i l l ia m  B y lc r)  S e e  1976 H i m m .  s u p ra  note  3, a l 79-81)

41 " S o m e  N a v a jo s  n iig lii  fin d , fu r e xa m p le , lh a l b ic a lh in g  l lic  p o llu te d  a ir  o f  W a sh­

ing ton . D C .  p icscn ls  a far greater danger lo  a c h ild 's  p hysic a l an d  c in ii l io n a l w ell being 

ill.m  docs b e in g  Ic ll a lo n e  m  a ho g a n  fo r s e v c ia l h o u rs  N eedless lo  say. residents o f  W ash­

in g to n  D C  w ill Im d  grcaler h a rm  in  l lic  ta ller s itu a tio n  "  1*777  H e a r in g ,  s u p ra  lim e  3, al 

278 ts ia ic m c n i o l D N A -I 'c o p lc 's  L e g al Services, llic  )

4-1 I J  a l .116-17 (s la ic m c n i o f  N a tio n a l In d ia n  H e a lth  i lo a id )  S e e  I I  I t  U i i ‘ N o  95- 
I I K 6. s u p ia  no le  27. a l Ml. 1*774  H e a r in g s ,  s u p ra  n o le  I I ,  a l 18 (s la ie m c u l o l W i l l ia m  Uylci).

Ju|y |lj|illl INDIAN C H I L D  WLLI-/.RI:

and Ira d iliu n , i f  n o l necessity, mem bers o f  d ie  exiended la m ily  have 
de fin ite  responsib ilites and  duties in  assisting in  c h ild re a r in g ."4'  In a d ­
d itio n , slate agencies o ften  have refused lo  rccogni/.e l l ic  v a lid ity  o f  
custom ary adop tions w ith in  an extended fa m ily  g roup;4" O regon had a 
regu la tion  p ro h ib it in g  foster placements w ith in  a n  exiended fa m ily  
g roup,47 and M iss iss ipp i rules fo rb id  the adop tion  o l a C hoctaw  ch ild  
hy a C hoctaw  fa m ily  on the theory  that it w ou ld  vio late the na ta l fa m ­
ily ’s r ig h t to  p rivacy .4" S im ila r ly , the lack o f  close parenta l supe iv is iou  
and avoidance o f  physica l pun ishm ent o f  In d ia n  Children, a lthough  
considered desirab le  paren ting  practices in  Ind ian  fam ilies ,44 have been 
cited as ind ica tions  o f  paren ta l neglect in  slate proceedings.

Factors o the r than parenta l practices also im pact upon In d ia n  
ch ild  placements. M a te ria lism  o ften  p lays a ro le  in  professional ju d g ­
ments. A  ch ild 's  m a te ria l possessions, o r lack thereof, som etim es arc 
regarded as m ore sa lient evidence o f  parenta l concern than is uH'cc- 
tio n .JI N o t the least o f  the factors a ffecting  the decisions o f  n o n -In d ia n  
caseworkers has been the ste reotyp ing o f  Ind ians as alcoholics. A l ­
though a lcoho l abuse has been a p rob lem  fo r m any In d ia n  fam ilies . 
no n -In d ia n  fa m ilie s  w ith  a lcohol problem s are m ore lik e ly  to  he g iven 
supportive  services as an a lte rna tive  to  rem oval o f  th e ir ch ild re n .'- ’

T he  prevalence o f  c u ltu ra lly  inapprop ria te  standaids lo r the rc-

7 his was precisely ih e  s itu a tio n  in  D e C o le a u  v. D istric t (.'o u iily  C o u i l .  87 S D  555. 21 1
N  W  2d 843 (1972.). a jf f 'J ,  420 U  S  425 (1975)

45. I I R  R i  p. N o . 95 -1386, s u p r a  no le  27. a l 20. I ctm ard Jm ison p ro v id e s  an  o u tlin e  

o f  N a v a jo  cu sto m  g o v e rn in g  e xtend e d  fa m ily  re latio nship s in  iim s o n , P a r e n t  I  h i / J  R e /a tw n  

s h ip s  us L a w  a n d  i n  N a v a jo  C u s to m ,  in  U nger, s u p r a  no le  16 al 67-78 The significance o l 

exiended fa m ilie s  in  Ihc c o n tro l an d  d is tr ib u tio n  o l p ro p e rly  is discussed in  S l ic p j ld s o ii  Ss 

H a m m o n d . N a v a jo  I n h e r i t a n c e  P a t te r n s  R a n d o m  o r  R e g u la r >. 5 I - . i i i n i i i m - v  87 ( IV 66I

46. S e e  1*777H e a r in g ,  s u p r a  n o le  3. al 115 16 (s la ic m c n i u l D rs C a r l M in d c ll  and A la n  

G u r w ill) ,  1*774 H e a r in g s ,  s u p r a  n o le  13. a l 51-53 (o a le in c n t o f  M rs  A le x  F o u r n ie r)

47. U n g er, s u p r a  no le  16. at 46.

48. W ?  H e a r in g ,  s u p r a  n o le  3, al 175 (statem ent o f  G lo r ia  Y o ik )

49. S e e  I I  R  H i  f  N o  95 -1 368 , s u p r a  n o le  27. a l Ml, 1*774 H e a r in g s ,  s u p ra  n o le  11, a l 4

T h e  p h ilo -u p h y  o f  Ih is  c h ild re a rin g  approach is discussed m l )  I n .  I m  i h u m  a n i i  ( in

I u r I !  59 -6 9  (1959). T h e  in fre q u e n c y  o f  p hysic al p u n is h m e n t results in  lew  In d ia n  i h i l d ir n  

being rem oved  Ir o in  Ih e ir fa m ilie s  o n  Ih e  g ro u n d  o l physical jb u s c  U R  R i p  N o  9 5 1 1 8 6 . 

s u p ra  no le  27, a l 10, 1976 R l l-OR I . s u p r a  no le  3. a l 8(1 n  6. / V  V  H e a r in g ,  s u p ra  n o le  I. a l H I  

(sla leineril o l H o w a rd  l i  7 'o m m ic ), 1*77* H e a r in g s ,  s u p ra  lio le  13. al M il ( s u ic m c iil  o l I I I  

tam es S h ore ).

50. 1*774 H e a r in g s ,  s u p r a  n o le  13. al 101 (s la lc m c m  o l D r J jiu c s  S h ore )

51. S e e  i*777H e a r in g ,  s u p r a  no le  3. al 77 (s la ic m c n i o l G o ld ie  D e n n y , now  D n c i lu i  o l 

Social Services fo r Ih c  Q u i i u u l i  T rib e ).

52. S e e  H R  R ip .  No 9 5 -1 )6 8 , s u p r a  no le  21, al II I  S e e  g e n e t  a l ls  R e d  H u d  .f

H e le n J v .  s u p ra  nu lc  16, a l 43 46 I he prevalence o l llo s  p ro b le m  led lo  III-: n u lo s -n o  m  llic

orig ina l S c n a t: h il l  o f  a p ro v is io n  p ro h ib itin g  ih c  use o l a l io h o l  abuse as g io o n d s  6 i ic iiio v  

mg an In d ia n  c h ild  7 he r ig id ity  o l  (Ins ru le was c u ltu r e d  by In h a l g overn m en ts, how ever
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m o v a l  o l  I n d i a n  c h i l d r e n  h a s  l e f t  m a n y  I n d i a n  f a m i l i e s  w i t h  a  c h o i c e  
b e t w e e n  r a i s i n g  i h e i r  c h i l d r e n  a s  n o n - I n d i a n s  o r  l o s i n g  t h e m . "  A s  S e n -  
a l o r  J a n i e s  A b o u r c / k  r e m a r k e d  m  1 9 7 7 ,  “ | p | u b l i c  a n d  p r i v a l e  w e l f a r e  
a g e n c i e s  s e e m  l o  h a v e  o p e r a t e d  o n  i h e  p r e m i s e  l h a l  m o s t  I n d i a n  c h i l ­
d r e n  w o u l d  r e a l l y  b e  h e l l e r  o l f g r o w i n g  u p  n o n - I n d i a n . " ' *  T h e r e  i s  e v i ­
d e n c e  l h a l  s l a t e  c a s e w o r k e r s ,  w h o  o f t e n  l a c k  s u l l i c i c n l  t r a i n i n g  a n d  
i ( . ' s o u r c e s ,  h a v e  t e n d e d  t o  r e m o v e  U t & j u i  c h i l d r e n  l o  n o n - I n d i a n  h o m e s  ' 
w i t h o u t  f i r s t  a t t e m p t i n g  t o  p r o v i d e  r e m e d i a l  f a m i l y  s e t  v i c e s . "  b e c a u s e  
c a s e w o r k e r s  l a c k ,  o r  a r e  s i m p l y  u n a w a r e  o f ,  a l t e r n a t i v e s  s u c h  a s  f a m i l y  
c o u n s e l i n g ,  t h e y  o f t e n  u s e  t h e  t h r e a t  o f  r e m o v i n g  c h i l d r e n  “ ( o  w h i p  t h e  
f a m i l y  i n t o  s h a p e  w h e n  t h e y  e x p e r i e n c e  d i f f i c u l t i e s . ” ' 6 A  p o o r l y  
t r a i n e d  c a s e w o r k e r  m a y  f i n d  i t  e a s i e r  t o  f o r c e  a n  I n d i a n  f a m i l y  i n t o  t h e  
o u t w a r d  a p p e a r a n c e  o f  n o r m a l c y  t h a n  t o  h e l p  I h e  f a m i l y  m e m b e r s  a c ­
t u a l l y  c o p e  w i t h  t h e i r  p r o b l e m s . 57 T h i s  i s  s i m p l y  p o o r  s o c i a l  w o r k ,  n o t

b i a s .

S t a t e  L ic en s in g  S ta n d a rd s
T h e  w i d e s p r e a d  l a c k  o f  r e s o u r c e s  a n d  a l t e r n a t i v e  m o d e s  o f  t r e a t *  

i i i c i i i  p r o v i d e d  t r o u b l e d  I n d i a n  f a m i l i e s  h a s  b e e n  e x a c e r b a t e d  b y  d i f f l *  
c u l l i e s  i n  l i c e n s i n g  I n d i a n  f a m i l i e s  a s  f o s t e r  h o m e s :

|< >111c- ol ihe prim ary reasons lor this extiaordm ary high tuie o f plac­
ing Indian c lu ld ie ii w ith non-Indian families . . .  is lha l the stan­
dards lor being licensed as a loslcr home are bused upon middle- *r

.in J  i i  w a> o n iin c d  h u m  ll ic  A t l  1 4 7 7  H e a r in g ,  m p r a  l in le  3. a l 2 5 9 -6 0  (s la icm c ni o f  Cfceyp'f 

i- iiiic  K u o  S lu m  I rilvc). i d  a l 27K (s la ic m c n i o l D N A - I ’co p le 's  L e g a l Services. Inc ). o 

s l .V ie  / V . ’ H e a r in g .  m p r a  n o le  3, a l JO I (s la ic m c n i o f  N a tio n a l I ( lh a l C hairm ealg  ,

A s so c ia tio n ) '
54 I d  a l I S e e  a ts a  i d  a l 155-56 " I n  A la s k a  p lace m en t agencies IcmJ lu  favtift

( i l . i ic iiic n ls  in  u ib a n  se llin g s  w here ih e y  lec l ilie  c h ild  w ill receive m o ie  o p p o r tu n itie s ”  AC 
j i  218 H o w e ve r, p sy c lu a lris is  M im J c ll an d  ( i u r w i l l  m id  l l ic  liu u s e  In d ia n  A d airs  S u b a m * 'H  

in ille c  lh a l.  "as  a gen era l ru le ,"  In d ia n  c h ild re n  are best ra ised b y  In d ia n s  1 4 7 4  H e o n n g t , ^

m p r a  n o le  IJ . a l ( it
55 S i r  1 4 7 4  H e a r in g s .  m p r a  n o le  13. a l 47 (s la ic m c n i o f  U r  Joseph W eslcrm eyer^ '

W c s lc tin e y c r. I h e  R a v a g e  o j  i h e  I n d ia n  f a m i l i e s  i n  C r is is ,  in  U n g e r, s u p r a  no le  16. al j

Sri 1 4 7 4  H e a r in g s ,  s u p r a  n o le  13, a l 47. S e e  a ls o  i d  a l 5S (s la ic m c n i o f  l) r i.  C i t f i f j

M m d e ll  a n d  A la n  ( i u r w i l l )  n f
57 " T h e  p olic ie s  a n d  p rog ra m s o f  ih c  llu re u u  o f  In d ia n  A d a ir s  an d  stale welfare t h n I.

p .ir im c n is  are. lo r  ih e  rnosl p a ri, d u c c ic d  a l crisis in lc iv e n iio n  A  fa m ily  is rarely is s m m !  ,

m in i  an aculc  crisis has arisen I hen, they fee l, w c lla ic  agencies r a p id ly  m o b iliz e  lo  p ro v i4 t f

ih c  o n ly  rem ed y lh a l seem s p rac tic al m  th e m  le r in in a lio n  o f  p a re n ta l rights ”  1 4 7 7  H e w *

m i ;  m p r a  n o le  ). a l U K  (statem e nt o l  Ih e  N a tio n a l In d ia n  l lc a i lh  U o a id )  In  A i n o n i  S lM *

D c p 'l o l I co no nn c S c c u rily  v. M a h o n e y . 24 A m  A p p  5 )4 , 54 0  I* 2d  1ST ( I 9 7 j ) ,  this p r * i-

licc was c u lic i/c d  in  a s ilu a lio n  in v o lv in g  (lie  p la c c m c n l o f  several P im a  children: " T c ia t -

u .o i. mi o l ih e  p a r r iil 'C h ild  re la tio n s h ip  s h o u ld  n o l lie  co nside red  a panacea b u l should  t a '

icsoilc-d lo  o n ly  w h en concerted c llo r i lo  preserve the tc la lio n s li ip  l a i l s ”  I d .  a l 5J7, 54fl

J u ly  19811)
I N D I A N  ( I l l l . I )  W I . I . I A R I : 12*4 7

c l a s s  v a l u e s ,  l l i c  a m o u n t  o f  l l o o r  s p a c e  a v a i l a b l e  i n  l l i c  h o m e ,  p l u m b ­
in g .  i n c o m e  l e v e l s .  M o s t  o f  Ihe I n d i a n  f a m i l i e s  c a n n o t  m e e t  these 
s t a n d a r d s  a n d  t h e  o n l y  p e o p l e  t h a t  c a n  m e e t  I h e m  a r c  i i c i n - l n d i a i i s  ' H

W h e n  r e m o v a l  i s  a d v i s a b l e ,  e v e n  a  c u l t u r a l l y  s e n s i t i v e  s o c i a l  w o r k e r  
m a y  f i n d  i t  i m p o s s i b l e  t o  p l a c e  t h e  I n d i a n  c h i l d  m  a n o t h e r  I n d i a n  
h o m e  t e m p o r a r i l y .  G e n e r a l l y ,  s t a l e  l i c e n s i n g  s t a n d a r d s  r e l l e c t  a n  a s ­
s u m p t i o n  t h a t  m a t e r i a l  c o m f o r t  i s  a  p r i m a r y  c o n s i d e r a t i o n  i n  a d e q u a t e  
n u r t u r i n g .  W h e n  t h e  N o r t h  A m e r i c a n  I n d i a n  W o m e n ' s  A s s o c i a t i o n  i n ­
t e r v i e w e d  I n d i a n s  w h o  h a d  g r o w n  u p  i n  I b s l e r  c a r e ;  h o w e v e r ,  t h e y  
f o u n d  ( h a t  m o s t  o f  t h e s e  i n d i v i d u a l s  h a d  n o t  b e e n  a s  c o n c e r n e d  w i t h  
t h e  p h y s i c a l  a t t r i b u t e s  o f l i i e  f o s t e r  h o m e  a s  t h e y  w e r e  w i t h  t h e  p r e s e n c e  
o f  t h e  f o s t e r  m o t h e r  a t  h o m e ,  f i r m  r u l e s ,  a n d  a  f e e l i n g  o f  w a r m t h  v< 
T h u s ,  c u l t u r a l  b i a s  o r  m i s u n d e r s t a n d i n g  a i r e c l s  n o t  o n l y  t i r e  d e c i s i o n  l o  
r e m o v e  a n  I n d i a n  c h i l d  f r o m  h i s  o r  h e r  f a m i l y  b u t  a l s o  a i l ' e c t s  t h e  a v a i l ­
a b i l i t y  o f  s t a b l e  . I n d i a n  h o m e s  l o r  t e m p o r a r y  o r  p e r m a n e n t  s u b s t i t u t e  
c a r e .

The "Best Interest of the Child" Rule

S t a l e  c o u r t s  a l s o  h a v e  s u f f e r e d  f r o m  i g n o r a n c e ,  p o o r  t r a i n i n g ,  a n d ,  
o n  o c c a s i o n ,  c u l t u r a l  b i a s  i n  d e c i d i n g  I n d i a n  c h i l d  c u s t o d y  d i s p u t e s .  
T h e  “ b e s t  i n t e r e s t  o f  t h e  c h i l d ”  s t a n d a r d ,  w i d e l y  u s e d  i n  c u s t o d y  d e t e r ­
m i n a t i o n s ,  r e l i c s  h e a v i l y  o n  s u b j e c t i v e  j u d i c i a l  c o n c l u s i o n s  a b o u t  c h i l d  
w e l f a r e  a n d  t h u s  i n e v i t a b l y  i n c o r p o r a t e s  “ c u l t u r a l  a  d  f a m i l i a l  v a l u e s  
w h i c h  a r e  o f t e n  o p p o s e d  t o  v a l u e s  h e l d  b y  t h e  I n d i a n  f a m i l y . ” 6"  I n  
m a n y  c a s e s ,  j u d g e s  l e n d  t o  d e f e r  t o  t h e  o p i n i o n s  o f  s o c i a l  w o r k e i s , " '  
s h i f t i n g  ( h e  b u r d e n  o f  p r o o f  o n  ( h e  i s s u e  o f  p a r e n t a l  c o m p e t e n c y  l o  t h e  
c h i l d ’ s  p a r e n t s . 62  A d v o c a t e s  l o r  t h e  A c t  a r g u e d  t h a t  “ t h e  a b u s i v e  a c ­
t i o n s  o f  s o c i a l  w o r k e r s  w o u l d  l a r g e l y  b e  n u l l i f i e d  i f  m o r e  j u d g e s  w e r e  
t h e m s e l v e s  k n o w l e d g e a b l e  o f  I n d i a n  l i f e  a n d  r e q u i r e d  a  s h a r p e r  d e f i n i ­
t i o n  o f  t h e  s t a n d a r d s  o f  c h i l d  a b u s e  a n d  n e g l e c t . ” 65

58. 1 4 7 4  H e a r in g s ,  s u p r a  n o le  13, a l 5 (statem ent o l W ill ia m  l ly lc i )  S e e  a ls o  I I  K

R tf. N o . 95-1386, s u p r a  n o le  27, n  I I ,  IV 7 I  H e a r in g ,  s u p ra  n o le  3. a l 7N (s la ic m c n i n l 

G oldie D e n n y ). i d  at 31 9-20  (s ia ie m e n l o f  H o w a rd  l i  T o m m ie ), 1 1 7 4  H e a r in g s ,  s u p r a  note 

13, al JO (s la ic m c n i o f  D r . Joseph W c sierm cyer). i d  ai 129-30 (-.la lc in c m  o l  D i  K o h c ii 
lerg m a n ). R e d  B i r d  A  M e te n d y ,  s u p r a  no le  16, a l 45

59 1 4 7 4  H e a r in g s ,  s u p r a  no le  13, al 322 U n lo r lu n a lc ly . the U u ic ju  o l In d ia n  A lla n s

copied state s la n d a id s  w h e n  lic e n sin g  In d ia n  hom es o n  ic s c iv a iio n s  i d  at U K

60. 1976 R t r o H T .  s u p r a  n o le  3, a l 79, se e  i d  a l KO, / v  V  H e a r in g s ,  s u p ra  no le  I ). a l 57

SI (s u ie m c n l o f  D r:i. C a r l M in d c ll  and A tari G u iw it t ) .  H la n th a id . t h e  (J u e s n o n  <>/ B e s t  
In te re s t,  in  U ng er, s u p r a  n o le  16, a i 58-59

61. H.R. R t r .  M o  95 -1 386 , s u p r a  no le  27. a l 10

62. See 147 4  H s 'a rm g s ,  s u p r a  no le  13, a i 60-61 Is l j lc n ic n l o l  D is  ( a il  M in d c ll  and 
A lin  G u r w iu ).

63. I d -  at 21 S e e  a ls o  H .R  R t f  N o  9 5 -I IK 6 , s u p ra  m ile  27. a i I I ,  1 4 7 ? H e a r in g .
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F o r t u n a t e l y ,  m i l  a l l  c o u r t s  a c c e p t  c u l t u r a l l y  i n a p p r o p r i a t e  s t a n ­
d a r d s  l o r  r e m o v i n g  I n d i a n  c h i l d r e n  I r o i n  t h e i r  h o m e s . 6 4  I n  C a r le  v. 
C a rU \ 6 '  t h e  c h i l d ' s  f a t h e r  w a n  a  M a i d a  v i l l a g e r  a n d  a  s e a s o n a l  f i s h e r ­
m a n  T h e  m o t h e r ,  a  T l i n g i l ,  w a s  r e m a r r i e d  l o  a  n o n - I n d i a n  a n d  w a s  
l i v i n g  i n  J u n e a u .  A n  A l a s k a  s l a t e  t r i a l  j u d g e  f o u n d  t h a t  t h e r e  w e r e  
s o m e  v e r y  v a l u a b l e  a s p e c t s  o f  I h e  v i l l a g e  c u l t u r a l  e n v i r o n m e n t ,  " i n *  
c l u d | i n g |  a  r a p p o r t  w i t h  n a t u r e  a n d  w i t h  a  c o m m u n i t y  o f  p e o p l e  w h i c h  
i s  p e r h a p s  l e s s  c h a r a c t e r i s t i c  o f  u r b a a  l i f e ” * *  a n d  “ a  s e n s e  o f  p r i d e  a n d  
s e l f - w o r t h  i n  t h e  N a t i v e  c h i l d  w h i c h  a c o m m u n i t y  s u c h  a s  J u n e a u  c o u l d  
l e n d  t o  s u p p r e s s . " 67 N e v e r t h e l e s s ,  h e  g r a n t e d  c u s t o d y  t o  t h e  m o t h e r ,  
r e a s o n i n g  t h a t  s h e  c o u l d  p r o v i d e  a  m o r e  s t a b l e  f a m i l y  e n v i r o n m e n t
t h a n  t h e  l a t h e r ’ s  e x t e n d e d  f a m i l y , 6 "  a n d  o b s e r v e d :

Inevitably, the village way o f  life  is succumbing lu  the 
predominate |sic| Caucasian, urban society o f  the land, and o f neces­
sity (lie youth o f Ihe villages must confront and adjust lo  this new life  
slyle. That transition can more easily be accomplished in the case o f 
this ch ild  al his young age than i f  delayed un til his character and
p e r s o n a l i t y  a r e  m o r e  r i g i d l y  f o r m e d . 6V 

O n  a p p e a l ,  t h e  s t a t e  s u p r e m e  c o u r t  r e m a n d e d ,  . s t a l i n g :  “ W c  t h i n k  i t  i i
n o t  p e r m i s s i b l e  i n  a  h i c u l i u r a l  c o n t e x t ,  l o  d e c i d e  a  c h i l d ' s  c u s t o d y  o n
ihc hypothesis that it is necessary to facilitate the child 's adjustment to
w h a t  i s  b e l i e v e d  l o  b e  t h e  d o m i n a n t  c u l t u r e  . . . .  I t  i s  n o l  t h e  f u n c t i o n
o f  o u r courts  to  hom ogenize A laskan  society.” 7"  U n fo rtu n a te ly , this

p o s i t r o n  h a s  b e e n  m o r e  f r e q u e n t l y  t h e  e x c e p t i o n  t h a n  t h e  r u l e

L \  m i  o / i i n  ■ I m  t  ' i m  v e x

E c o n o m i c  i n c e n t i v e s  o c c a s i o n a l l y  h a v e  h e e n  a n o t h e r  c a u s e  o f  u n ­
n e c e s s a r y  I n d i a n  c h i l d  r e m o v a l s .  S t a l e  w e l f a r e  a g e n c i e s  h a v e  b e e n  DO*

m p r a  l in k ' ) ,  j i  3A5 (statem e nt n l  D o l l  M il l ig a n ) .  / W  H e a r a ig i ,  m p r a  n in e I ) ,  al 5 4 ,4 )  

IM a le iiic in  o l D r c  C a r l M m t ie l l  an d  A la n  C iu iw i l l ) O il ie r  p ro b le m s  encountered in  t U M  

i o u i i  c lu U I c u sto d y  p io ee cd in g s  a ic  m il  u n iq u e  lo  In d ia n  c h ild re n  I  o r  o a in p lc .  m t r j  

cuccw otkctv ic ly  o n  w lic lh e r  a c h ild  lo o k s  " u p s e i"  w h e n  v is ite d  in  a loslcr h o m e by Id n c r  , 
her n a lu ia l p a ic n ls  U la n e lia id . H ie  ( J u n l i i i i i  <>/ I l e a  f n t e r e i i .  i l l  l in g e r , m p r a  lim e 16, a l 541 

I h o is  in  iiilc ip r c lin g  ib is  ly|>c u l  ic a e lio n  can lead lo  lire m is p la c e m e n t u l In d ia n  an d  c m *

In d ia n  it n ld ic n  a lik ef>4 I tccjucnl rccuursc l u  p u v e ily  as a icasun lu i  re m o v a l i \  a  p rim e  esam p le . S e e  g m -  

e i i i l l i / v  ” H e a r in g .  m p r a  n o le  3. at 7lt (statem ent o l ( in ld ic  i ) e m iy | .  Ill a l 1X7 ( s u it e n n u a f  1
h  -•!.> l ls i l lc r ) ,  "1 7 4  H e a r in g ! ,  s u p r a  note  13. a l 211 (statem e nt o l  W i l l ia m  H ylerl; * / .  M  1 | ) J

(s la ic m c n i o l  M e l  S a m p s o n ) 3

«.S V " ,  |> 2d 11150 (A la s k a  1412)

U  1 ,1  at III5 4  n  X t j |

ti7  / , /

o x  1.1  a i In s  I

l.'l / . /  a l IOS4
I I I  I J  a l | l l ' 3

Jut) I1 X 0 | IND IAN  C H IU )  W t.l.l AKI.

c u s e d  o f  c o n d i t i o n i n g  I h e  a v a i l a b i l i t y  o f  s i . J a l  s e r v i c e s  o n  I n d i a n  
p a r e n t s '  v o l u n t a r y  r e l i n q u i s h m e n t  o f  p a r e n t a l  r i g h t s . ' 1 C o n s e q u e n t l y ,  
m a n y  I n d i a n  f a m i l i e s  a r e  f e a r f u l  o f  s e e k i n g  s e r v i c e s  l h a l  t h e y  a r e  e ; u i -  
t l e d  l o  h y  l a w . 77 A l t h o u g h  t y p i c a l l y  t h i s  h a s  b e e n  a  m a t t e r  o f  l o c a l  
a d m i n i s t r a t i v e  p r a c t i c e ,  f e d e r a l  l a w s  m a y  u l t i m a t e l y  h e  r e s p o n s i b l e .  
F o r  e x a m p l e ,  s t a t e  a g e n c i e s  m a n a g i n g  f e d e r a l l y  s u b s i d i z e d  s l a t e  a i d  
p r o g r a m s  h a v e  b e e n  e n c o u r a g e d  t o  f o r c e  a b l e - b o d i e d  s i n g l e  p a r e n t s  l o  
l a k e  j o b s ;  w i t h  t h e  p a r e n t  o u t  o f  t h e  h o u s e  d u r i n g  t h e  d a y ,  t h e  c h i l d r e n  
a r e  m o r e  v u l n e r a b l e  t o  r e m o v a l  o n  a  t h e o r y  o f  n e g l e c t . n  f u r t h e r m o r e ,  
f e d e r a l  p r o g r a m s  h a v e  p r o v i d e d  g r e a t e r  s u b s i d i z a t i o n  t o r  f o s t e r  c a r e  
t h a n  l o r  t h e  r e t e n t i o n  o f  c h i l d r e n  b y  t h e i r  n a t u r a l  p a t e n t s ,  m a k i n g  ii  
e a s i e r  l o r  c h i l d r e n  o f  p o o r  f a m i l i e s  t o  b e  s u p p o r t e d  i n  s u b s t i t u t e  h o u s e ­
h o l d s . 74 I n d e e d ,  t h e  B u r e a u  o f  I n d i a n  A f f a i r s ’  f o s t e r  h o m e  l i c e n s i n g  
p r o g r a m ,  w h i c h  h a s  a t t e m p t e d  l o  u s e  I n d i a n  f o s t e r  h o m e s ,  h a s  p a i d  
s i g n i f i c a n t l y  l e s s  f o s t e r  c a r e  s u p p o r t  t h a n  s o m e  p r i v a t e  f o s t e r  c a r e  a g e n ­
c ie s ,  w h i c h  h a v e  t e n d e d  l o  p l a c e  I n d i a n s  i n  n o n - I n d i a n  h o m e s . 75

A n o t h e r  e c o n o m i c  f a c t o r  a c c e l e r a t i n g  t h e  r e m o v a l  o f  I n d i a n  c h i l ­
d r e n  h a s  b e e n  g r o w t h  i n  t h e  p r i v a l e  a d o p t i o n  m a r k e t .  I n  t h i s  e r a  o f  
b i r t h  c o n t r o l  a n d  a b o r t i o n s  t h e r e  h a s  b e e n  a  d e c r e a s i n g  s u p p l y  o f  
h e a l t h y  w h i l e  c h i l d r e n  a v a i l a b l e  f o r  a d o p t i o n .  A s  a  r e s u l t ,  m a n y  p a r ­
e n t s  s e e k i n g  l o  a d o p t  h a v e  s o u g h t  I n d i a n  c h i l d r e n  i n s t e a d . 7"  M o r e o v e r ,  
a s  t r i b a l  m e m b e r s ,  t h e s e  c h i l d r e n  o f t e n  a r e  e n t i t l e d  t o  a n n u i t i e s  a n d  
o t h e r  p e r  c a p i t a  p a y m e n t s  o u t  o f  t r i b a l  f u n d s ,  p o s s i b l y  m a k i n g  t h e m

71 I I  It  K t p. N o . 9 5 -IJ 8 6 , i u p r a  no le  27, at 11. ."4 7 ?  H e a r in g ,  m p r a  note ) .  al 141 42 

(statement o l D i .  M a rle n e  lic h u h a w k ). R e d  H u J  i f  M e le n d v .  s u p ra  note  lb . at 45

72 1 4 7 7  H e a r in g ,  s u p r a  n o le  3. at lb 2  (statem ent o l D o n  M ill ig a n )  \ e e  a h a  / W

H e a r m g i.  s u p ra  note 13, al 5 (s la ic m c n i o l  W ill ia m  D yler)

73 S e e  g e n e r a l ly  1 4 7 4  H e a r in g s , s u p r a  note 13, ul V 5

74 I f  1 4 7 7 H e a r in g ,  m p r a  note  3, a l 61) 61 (statem ent o l N ancy A n n d c l)  (c In lJ ic ii too 

olten taken Iro in  the n hom es w h en s up p ortive  am i preven tative  services m ig ht have a llow ed  

them to stay w ilh  ih e ir  fa m ilie s ) I b is d is c rim in a tio n  betw een loslcr and na tu ra l or a d o p iivc  

parents was challenged unsucccsslu lly  in  K a m o s v M o n tg o m e ry . J I )  I- S u p p  1170 tS I » 

C i l  IV70). t i f f ' d  m e m  , 400 U  S IIX IJ  ( 10 7 1) A  lurth er le d c ia l incentive lor re m o val o l 

Indian c h ild ie n  was established hy the enactm ent o l the I  tu li. Abuse I ’lc v c ittu m . and I le a l 

■K nl and Z id u p lio n  H e liu m  A ct o l 1078, I’u li L N o  V5-2bf>, 12 S la i 2 l l '  (co dd led  in scat­

tered sections o l 42 U S C  ) Ib is  statute was designed ' t o  la c iln a ic  in le iv ia lc  

placemen! o l c h ild re n ."  S K i iv N o  1 5 -1 6 7 ,15 111  l  ong . 2d Scss lb . r e p r m le d in  | I 1 ) X |  I I  S 

Cam C c in ii &  A n  N i w s  557, 5 b l. by s tre a m lin in g  p lacem en! proccduics

75 1 4 7 4  H e a r in g s , s u p r a  no le  13. j i  157 (statem ent o l K ic b a id  I one D o g )

7b 1 4 7 7  H e a r in g ,  s u p r a  note  13. a l 151 (s la ic m c n i ot D o n  M illig a n , V7 jc liiiig lo n  M a le  

Department u l Social and H e a lth  Services) S e e  a h a  i d  at 1X7 (s la ic m c n i u l Ken.: U v il lc i) .  

1474 H e a r in g ! ,  t u p r a  note 13, a l 5 (statem ent o l W ill ia m  B y lc i). i d  ul 70 (statem ent ,.l 

B eiliam  tlirs c h ), i d .  at 116 (statem ent o l  M e l Sam pson)
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e v e n  m u r e  a t t r a c t i v e  l o  s o m e  p o t e n t i a l  a J u p l o r s . "

J'rui c ju t i i l  P rob lem s
M any observers have b lam ed the frequency o f  Ind ian  child re­

m ovals in pari on p rocedura l irregu larities in stale courts. Ind ian par­
ents, who often are ignoran t o f  sta le procedures,'1* have n o l always 
heen notified o f  court da les .”  In  Ite C & e a u  k  District County Court?" a 
child  was he ld in substitute care fo r  seven months under an ex parte 
"emergency”  rem ova l o rde r. W hen  t  hearing fin a lly  was scheduled, 
the m other was notified on ly  by pub lication , a lthough she had lived 
continuously at the address from  which the child o rig in a lly  had been 
removed. Th is case is not un ique .11 P rocedura l irregu larities and er­
rors o f  this type lh a l go undetected in itia lly  are especia lly serious be­
cause slate appe lla te  judges tend lo  believe subsequent reversals o f  
custody orders are n o l in the interest o f  the ch ild ren invo lved .”

liven  when notified , Ind ian  parents frequen tly  have appeared 
without rep resentation ."1 A lthough tribes have an interest in these 
matters and o rd in a rily  have counsel o f  the ir own, typ ica lly  they have 
nol been notified ; even when aware o f  custody proceedings, tribes have 
not been perm itted lo  intervene."" As a result, ihe special cu ltu ra l in­
terests o f  Ind ian  ch ild ren  and their unique needs and resources tend 
not to be presented lo  the courts.

J ii r ix t / ic n o tu i/  C onJU cts

Since the fo regoing criticisms o f  Ind ian child placement practices
77 I in ll ic fm u r e , lliese p a y in r iils  arc run taxable. S e e  1 9 7 4  H e a r in g s ,  s u p r a  note 13, M

I I S  I.M . 121 (M u lc o ic iit  n l M e t  S a m p so n )
?S .S ir  1 9 7 7  H e a r in g ,  s u p r a  n o te  3. al I I )  (s la ic m c n i o l  l)r s . C a r l M in d c ll  and A l ia  

( iu r w i l l ) .  u t  a l 2K I (s la lc n rc n l o l lire  N ee F e n e  T r ib a l  l ix c c u liv c  C o m m itte e ); 1 9 7 4  H e * r* 

m g i. m p r a  n o le  I ) ,  a l ) )  (s la le m c n l o f  U rs  C a r l M in d c ll  a n d  A la n  (J u r w ili) .7v  .S ir  / v 7 4  H e a r in g s ,  \ u p r a  n o le  13. a l K (s la ic m c n i o f  W il l ia m  B ylcr).

Xll X7 S D .  535, 2 1 1 N  W 2d X43 (19 73). aJflJ, 4 2 0  U S. *125 (10 75). F o r  a discussion of • 

llic laiis of llic case, see 1 9 7 4  H e a r in g s ,  s u p r a  nole 13, at 65-69 (slaicmcni o f Cheiyt 
Del oleau)

X I S e e . e g ,  1 9 7 4  H e a r in g s ,  s u p r a  n o le  13, al 21-23 (s la le m c n l o f  William bylcr), */. al
2 2 1 -2 ) is u ic m c n l o l  M e t  T u n a s k c l)

X2 S e e  1 9 7 7  H e a r in g ,  s u p ra  n o le  3. a l 35X (s la ic m c n i o f  D o n  M il l ig a n ) ,  llla n c h o rd . T k t

{ / u i 'M iu i i  <>/ R e s t I n t e r e s t ,  h i U n g e r, s u p ra  n o le  16. a l 59
X I  I I  K  K l l* N o  93 -1 386 , s u p ra  n o le  27. a i 11, 1 9 7 1  H e a r in g ,  s u p r a  no le  4. a l 281 

(s M lr in c n l o f  N c /  I'c ic e  t r ib a l l-.xccutive C o n im ille c ), 1 9 7 4  H e a r in g s ,  s u p r a  no le  13. a l 56 ■ 

Is la lc in c n l o l’ D r s  C a r l M in d c ll  a n d  A 'a n  ( i u r w i l l ) .  l in g e r , s u p r a  no le  16, a l l i i  .

X4 .S ir  1976 K l  I ' i ik  I .  s u p ra  n o le  3, a l 81), 1 9 7 7  H e a r in g ,  s u p ra  no le  3, a l 2X1 (s le lcro c# 

o l N c / I V u c  I n b a l  l-.acculive C o m m itte e ), t J  ai 355 (s u ie m c n l o f  D o n  M illig a n ),  Ungar, 

s u p ra  no le  10. al III

J,lly  11,801 I N D I A N  ( I I I I . D  W l i L F A R I :  U , , ,

genera lly were oirected a l sta le agencies, the extent o f  stale ju risd iction 
over ch ild  placements may be the single most im portant factor in high 
placement rates. In the past, there has been no c lear rule delineating 
the extent o f  stale and tribal ju risd iction . Som e states have exercised 
ju risd iction over child ren residing on reservation la r .is. others have de­
terred to tribal courts even in cases invo lv ing  o lf-reservation child ren ."1 
The controversy was complicated in 1953 with the enactment o f  Public 
Law 83-28U"'' (Pub lic  Law 280), requ iring some stales and authorising 
others lo  assume c iv il and crim ina l ju risd ic tion  over reservations."7

The earliest consideration o f  ju risd ic tion  in Ind ian child custody 
proceedings was in in re Leiah- Puc-Ka-Cheedecided in I8V‘> Ih e  
Indian agent fo r the Sac and Fox tribes o f  Iow a was anxious lo  en ro ll 
Indian child ren in an o lf-reservation m anual tra in ing school but had 
been frustrated by parental resistance, l i e  obtained legal guardianship 
o f a ll o f  the children from  an Iowa state court and removed them from  
their homes. The parents succeeded in obtain ing habeas corpus fo r the 
children's release. The Iowa federal district court concluded lh a l on ly  
courts o f  the United Slates cou ld determ ine (he custody o f  an Ind ian

85. Sec m ile s  9 4 -1 0 0  m f r a .

86 A e l o l  A u g u st 15, 1953, I 'u b  I.. N o. 83-2X11. 67 S la i. 5XX (c o llid e d  in  scaiic ic d  sel­

d o m  o f  IX , 28 H  S . C ) (a m e n d e d  by In d ia n  C iv i l  K ig lu s  A e l,  i 'n b  1. N o  90-284, tjtj 4111-02.

82 S la i. 78 -7 9  (1968) (co d ified  in  scallc ied  sections o f  IX . 25. 2X U  S .C .))

87. Section 4 o f  t ’ub lic  t.a w  2(10, as am end ed, c o n d id o n a lly  n llc tc d  stales " ju iis d ic lio u  

over c iv il causes o f  a c tio n  betw een In d ia n s  o i  lo  w h ic h  In d ia n s  a ie  p an ic s  "  2X I I  S  C  

|  1360(a) (S u p p . It  1978) S la lr  'c iv il law s . . o f  g e n c ia l ap p lic atio n  lo  p n v a le  p cisons o i 

p nvaic p io p e ily "  were lo  have 'Ih e  sam e force and eirccl" on  allccted reservations as else 

where un d er slate c o n lio l, u t , p ,e ve n tin g  s la lu lo ry  d is c n m in a lio n  against In d ia n  c o iiim iiiii  

lies A t  Ih c  sam e lim e , n u  s la le  la w  c o u ld  la x  o r  ic g u la le  ih e  possession or use o l p m p c ily  

held in  iru s l lo r  In d ia n s  b y  Ihc U n ite d  Stales, n r  reserved h y  lic n ly  2X I I  S C  §  1160(h )  

(1976). In b a l  le g is la lio n  n o l in tu n s is lc n i w il l i  slates' general c iv il law s was lo  ic n ia in  in  

T u l l  force a n d  cU ccl." h i  tj 1360(c) Sir. stales (A la s k a , C a lifo r n ia , M in n e s o ta . N ebraska, 

O iegon, an d  W is c o n sin  ( w ilh  (lie  exception o f  l lu c e  n a m e d  le s c iv a iio n s ))  w c ie  granted ics 

crvalion c iv il p n is d ic iio n  u iu la lc ia lly  and a u to m a tic a lly  h i  tj 1160(a) O llic i  stales w eic 

a u llio ri/e d  lo  assum e ju r is d ic tio n , w ild  or w ith o u t In b a l consent l ive  stales used this o p ­

tion lu  enter Ih e  fie ld  o f  In d ia n  c h ild  w elfare H o n d a  a n d  N evad a (subsequently re lio - 

ceded) assum ed f u l l  ic s c iv a lio n  c iv il ju r is d ic tio n  Id a h o . M o m a n a . an d  W a sh in g to n  

assumed reservation c iv il ju r is d ic tio n  o n ly  o f  e n u n ic ia tc d  subjects, in c lu d in g  ju v e n ile  d c lm  

quency, c h ild  abuse and neglect, and dom estic re latio ns S e e  g e n e r a l ly  Ami k u  a n  In i  ham 

P o l le v  K fcvn  w  C o m m is s io n , F i n a i  R h i i k t  201-02 ( !9 7 7 |  lu b e s  have a ig u c d  unsuccess­

fully  lh a l " p a ilia l  a s s u m p tio n "  o f  c iv il ju r is d ic tio n  a llow s slates lo  g a m  pow er w h ile  a v o id ­

ing ic s p o n s ib ilily  and was n o l in te n d e d  hy  Ih-i 83rd C ongress W a sh in g to n  v C o n le d c ia lc d  

Tubes &  B ands, 439 U  S. 463 (1 9 7 9 ) C o ntests in  W a sh in g to n 's  c o m p lianc e w ild  I 'u h lu  I.aw 

230 procedures also have been unsuccessful L  g  W a s h in g to n  v C u n lc d c ia le d  B and s &  

Tubes, 440 U  S 940 (19 79); C o m e n o u l v  l lu id n ia n , X4 W a sh 2d |9 > , 525 I '  2d 21 1 (19 74)

S ee g e n e r a l ly  C o ld b e ig . P u b l ic  l a w  7 S 0  U se  L im n s  u j  S la te  t u r n  J u l i a n  a v e r  t ie s e n a n . in  
I ta l ia n s ,  22 U .C .L .A  I. K i v  535 (19 75)88 98  F . 429 ( N  D  Io w a  1899)
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c l n l U  w l u >  i c s i d c s  o n  a  r e s e r v a t i o n  a n d  w h o s e  i r i h a l  r e l a t i o n s  h a v e  n o l  
b e e n  s e v e r e d . " ' '

M o r e  r e c e n t  d e c i s i o n s  g e n e r a l l y  h a v e  r e e o g n i / . e d  e x c l u s i v e  t r i b a l  
j i i n s d i e i i o n  o v e r  t h e  c u s t o d y  o f  I n d i a n  c h i l d r e n  a c t u a l l y  l e s i d i n g  w i t h i n  
a  r e s e r v a t i o n ' * '  o r  d o m i c i l e d  w i t h i n  a  r e s e r v a t i o n  b u t  b r o u g h t  o l l ' - r c s c r -  
v a l i o n  u n d e r  a  p r i o r  v a l i d  t r i b a l  c u s t o d y  o r d e r . ' "  J u r i s d i c t i o n  i n  t h e s e  
c a s e s  c a n n o t  b e  d e l e g a t e d  l o  s t a ' . c  c o u r t *  b y  a  t r i b a l  c o u r t . ' "  W h e n  t h e  
c l u l d  i s  t a k e n  o l l - r e s e r v a t i o n  b y  o n e  o r  b o t h  o f  h i s  o r  h e r  p a r e n t s  f o r . l h e

XV I d  .11 -433 I lus d id  m il  cu d  ih e  n u llc r .  T h e  In d ia n  agent sub se q uen tly  ptoscculcd 

.in j d i i l l  iiic iiib c r  u l llic  In tic  lo r  h a v in g  he lpe d  som e o f  l lic  c h ild ic n  cscupe Ir o in  ih e  lio a id - 

uig  s ih o o l A lte r  h is  a c q u itta l, ih c  Ir ih a l m e m b e r succcsslu lly  sued ih e  ugcul fu r  false im -  

p u s o iin ie n l I ’eicrs v. M a lm , I I I  l : . 244 ( N . D .  Io w a  1901).

■XI / n  /<• W ln le s h ic ld . 124 N  W  2d 694 (N .I> . 1963) (a d o p lio n , a ll p a rlie s  In d ia n s  resid­

ing w ith in  D e v il's  L a k e  S io u x  re se rva tio n); I n  r e  C’olw a s h , 57 W a s h  2d 196. 356 I ’ 2d 994 1 1 vr.n> (d e|K ‘iid c n e y p e n n o n  h ro u g h i b y  s la le  ag en cy in v o lv in g  a b a n d o n e d  c h ild  resid ing  a l 

a ll lim e s  w il l in i  Y a k im a  re se rva lio n ). Perhaps ih e  grealcsl p ro b le m  has been d e te rm in in g  

w hen a c h ild  is " w ith in "  a re se rva lio n. W a s h in g to n  stale courts h a ve  d e c lin e d  ju ris d ic tio n  

over in d iv id u a l l iu s i a llo tm e n ts  n u t  w ith in  ih c  rc c o g iu /c d  b o u n d a rie s  o f  a n y  reservalion. 

Ih e  ( ie n c r a l A llo tm e n t A e l. ch. 119, 24  S la i 3HH (IH X 7 ). a n d  re la ted  special acts assigned 

ic s r rv a lio n  lan ds  to  in d iv id u a l In d ia n  fa m ilie s , iss u in g  ihern p atents " in  tru st"  subject lo  tka 

ic in lin iiin g  c o n tro l o f  ihe U m lc d  S lates F o r s om e ju r is d ic tio n a l purposes these trust a llo t­

ments. to ta le d  w ith in  c x la iil  or fo rm e r reservations, m u st be d istin g u is h e d  fro m  lands held 

hv llic  (J n ilc d  S lates fo r the  lu b e  as a w h o le  S e e  u l i o  IX  U  S C .  § 1151 (S u p p . I I  1971) 

(statuto ry d e lm iin in  o f  " In d ia n  c o u n try " )  S e e  W a s h in g to n  v S u p e rio r C o u r l, 57 W ash. 2d 
IK 1 . 156 P 2d 9X5 ( I9 6 0 )  (a b a n d o n e d  c h ild re n  l iv in g  a l a ll lim e s  o n  o ll-re s e rv a tio n  a llo t­

m ents! S o u th  D a k o ta  has exercised ju r is d ic t io n  ov e r Iru s l a llo tm e n ts  w i t h in  a reservation 

hy  a p p ly in g  a c e n tu ry -o ld  hom estead a t l  D e t  o le a u  v. D is tric t O m i t ,  X7 S I) .  555. 211 

N  W  2d X -n  (19 73), a j / 'd ,  4211 U .S . 425 (19 75). Ih e  S o u th  D a k o ta  S u p re m e  C o u rt found 

lh a l the " la d s "  o f  p are nta l neglect ha d  occurred ab o u t e q u a lly  o n  trust .illo ltn c n ls  and on 
lee lands, b ut a v o id e d  Ih c  p ro b le m  o f  d e c id in g  w h ic h  s itu s was c o n tr o llin g  b y  concluding 

llt.it the re se rva tio n  as a w h o le  n o  lon ge r existed /< / at 557-61, 21 1 N .W  2d at K44-46. The 

I *m ted Slates S u p re m e  C o u r t agreed in  an  o p in io n  tha t w h o lly  o v e r lo o k e d  an c ig h ly-yc a f 

h istory  o l  leg isla tive and a d m in is tra tiv e  re c o g n itio n  o l  the  tr ib a l g o v e rn m e n t a f t e r  the data

o l the le d e ia l act lh a l a lle g e d ly  te rm in a te d  it.
M o re o v e r, un d er P u b lic  L a w  2X0. s late e ln ld  cu sto d y ju r is d ic tio n  w ith in  an affected 

reservalion m a y  nut p rec lu d e conc urre nt tr ib a l ju r is d ic tio n  l lic  A ct itse lf expressly saved 

all tr ib a l law s "n  >1 inconsistent w ith  a n y  a p p lic a b le  c iv il la w  o f  the  S ta le ."  28 U .S .C  

tj IJ M H t)  (S u p p  I I  I9 7 X ), d i s t u n e d  in  B ry a n  v  llasca C o u n ty . 426 U S  373 (1976). Tka 

e lic it  o l  th is  phrase rem ains d eb ata ble. S e e  l iu ld b c r g .  P u b l ic  t a w  M l .  T h e  l . i n u l i  o f  S t o t t  

J u r n i / n l i o n  o v e r  R e s e r v a t io n  In d ia n s .  22 U  C  I. A . I  K t v. 535 ( I9 7 5 |.

91 W a k c h c ld  v L it t le  L ig h t. 276 M i l  3 3 ).  347 A  2d 22X (1 9 7 5 ) (n o n -In d ia n  foaTae 

p arents u n d e r C ro w  tr ib a l c o urt o rd e r seekin g  a d o p tio n  m  M a r y la n d  s late co urt, n o  j u t iM f o  

lio n ). I n  r e  A d o p tio n  o f  B u e h l. X7 W a sh . 2d  649. 555 P 2d 1134 (1 9 7 6 ) (n o n  In d ia n  foabtf , 

patents  under U la ik lc c l tr ib a l cu url o rde r seekin g  a d o p tio n  in  W a s h in g to n  stale court a f t *

In b a l c o u it revoked  cu sto d y)
92 l i la c k w o lf  v D is tr ic t C o u r t, I5 X  M o n t  523, 4 9 )  P 2d 1293 (19 72) (re ly in g  on K e»- 

i ic ily  v D i s l n i l  C o u rt. 400 U  S 423 (19 71), lo  b o ld  t c le n u l by tr ib a l court lo  M u n t in a  Mat* ,

limit improper)
I
i
1

July I 9X0| ^  ^  I N D I A N  (  I I H . D  W l : |  I A K I  ,

p u r p o s e  o f  s u r r e n d e r i n g  I l i e  c h i l d  t o  a  s t a t e  c h i l d  w H f a i e  u g e i i c y ' "  o r  i n  
l i t i g a t e  c u s t o d y  i n  a  s l a t e  l o r u m , ' M s l a t e  c o u r t s  g e n e t  a l l y  h a v e  a c c e p t e d  
j u r i s d i c t i o n .  S l a l e  c o u r t s  a l s o  h a v e  a s s e r t e d  j u r i s d i c t i o n  o v c i  r e s e t  v a -  
t i o n - r e s i d e n t  I n d i a n  c h i l d r e n  i n  s o m e  c a s e s  i n  w h i c h  t h e y  h a v e  h e e n  
a b a n d o n e d  b y  t h e i r  p a r e n t s  o r  r e m o v e d  f r o m  p a r e n t a l  c u s t o d y  d u r i n g  
a n  o l l ' - r e s e r v a l i o n  t r i p , 1' '  r e a s o n i n g  t h a t  " t h e  * l a c t ’  o l  n e g l e c t  o c ­
c u r r e d  o l f  I h e  r e s e r v a t i o n . ’ " " '  I n  o t h e r  c a s e s ,  s t a t e  c o u r t s  h a v e  d e c l i n e d  
t o  e x e r c i s e  j u r i s d i c t i o n  o v e r  I n d i a n  c h i l d r e n  w h o ,  a l t h o u g h  r e s i d i n g  f o r  
s o m e  l i m e  o i l - r e s e r v a t i o n  w i t h  t h e i r  p a r e n t s ,  o n c e  r e s i d e d  o n  a  r e s e r v a ­
l i o n  a n d  h a v e  m a i n t a i n e d  s o m e  s o c i a l  a n d  i n s t i t u t i o n a l  t i e s  w i t h  i t . ' "  
B o t h  ( h e  s i t u s  o f  t h e  f a c t s  u p o n  w h i c h  t h e  c h a n g e  o l  c u s t o d y  i s  s o u g h t  
a n d  t h e  r e s i d e n c e  o f  t h e  c h i l d  h a v e  h e e n  a d v a n c e d  a s  t e s l s  o f  m r i s d i c -

i Jl i o n .  T h i s  u n c e r t a i n t y  m a k e s  it d i f l i c u l t  l o  s u m m a r i z e  s t a l e  c o u r t  j u r i s ­
d i c t i o n  o v e r  I n d i a n  c h i l d r e n  a n d  c r e a t e s  i n c o n s i s t e n c i e s  n a t i o n w i d e  i n  
t h e  t r e a t m e n t  o f  I n d i a n  c h i l d r e n .

Congressional Response

A  g r e a t  v a r i e t y  o f  r e c o m m e n d a t i o n s  f o r  p r o t e c t i n g  I n d i a n  c h i l d r e n  
a n d  f a m i l i e s  r e a c h e d  C o n g r e s s . 1"* T r i b a l  w i t n e s s e s  w e r e  e m p h a t i c

93 h i  r e  A d o p tio n  o l  D o c, X9 N  M  6U6, 555 P  2d 906 ( I9 ? 6 |  S e e  P u n t / ,  h a s a / u  

G ra n d p a re n ts — " P a r e n t " o r  " S t r a n g e r " - — ( 'u s la d y  D e te r m in a t io n ,  9 N  M  I l i t  v 1X7 ( I9 7 X )

94. U n ite d  States «-t r e !  t 'o b c ll  v. (  o b e li, 503 l ; 2d 790 (9tb  I ii  |9 7 4 | in io d iln . i i io n  o l 

custody d e v ic e  in  d tv iilv c , b oth  In d ia n  p atents h a v in g  o r ig in a lly  ag iccd  lo  a slate lo t m u I A l 

least som e state co urts  w ill rc c u g n i/c  a ln h a <  court decree o l d ivo rc e  I .  g . I n  r e  R e d  I ox. 2 1 
Or. A p p . 393, 542 P 2d 9 IX  (1975)

95 I n  r e  D u ry c a , 115 A r t /  X6. 563 P 2d XX5 (19 77). I n  r e  I 'a u l ic l l .  159 M o n t  66. 4'IS 

P 2 d  179 (1 9 7 2 ) M o s t o f  the c ln ld rc r  in  these cases sim |<ly w e ic  ab an d on ed  w h ile  the p.u 

enls were l ia v e ll in g  o lf-re s e rv a tio n , b ut on e  c h ild  in v o lv e d  in  the  D m  y e n  appeal was placed 

in fus le i care w h en her patents wete ja ile d  115 A n /  a l K7, 5 0 ) P 2d a l XX6
96 I n  r e  C a n tre ll. 159 M o n t ob. 71. 495 P 2d 179. 1X2 (1972)

97 lu  W is c o n sin  P u to w a lo m ic s  v H o u sto n . 3 9 ) I S u p p  719 | W | )  M id i  1971). a 

custody cu ntcsl betw een c h ild re n 's  w h ile  m a te rn a l an d  I n d i ju  p aternal le la tiv rs  b illo w in g  

Ihe death o l b oth  p atents, the c h ild ic u  had live d  o n  the ic s e ts a ln u i an d  l u d  c o u liiiu in g  

contacts w ith  Ih c  re se iv a ltu n  I h c  court concluded they h a d  ic m a m c d  d o m ic ile d  o n  llic  

icse ivation  n o tw ith s ta n d in g  residence elsew here I d  at 732 lu  I n  r e  L ire y h o ll. 23 U l  A p p  

674. 543 P  2d 1079 (19 75), the c o u it d istin g u is h e d  W is c o n s in  P o i o i t i l l u i n ie i .  n o tin g  d ia l llic  
childten h a d  liv e d  a ll the n  lives in  P m ila n d

A  second case in v o lv in g  W iscon sin  P o tow alnm ie s  also illi is iia ic s  an im p o ila m  in k  m  

this type o f  case, in  ib is  case, w h ile  lit ig a tio n  was |>cuding, M u ll ig a n  a u tlio n iic s  p la n 'd  die 

child icn w ith  ic la liv e s  m  F lo r id a . a n d  the l lo iid a  d is ln i l  c o u il  b lin k e d  ib e ii ic lu i i i  in  die 

successful In d ia n  re latives W is c o n s in  P o lu w a lo m ie s  v W ils e y . 177 1 S iq ip  1153 | M D  
Fla 1974)

9X See. e g  , 1976 R l i x >HI, s u p r a  no le  I. al X7 XX 1 1 1 ’  H e a r in g ,  m p r a  note I. ai ltd  

(statement o f  N a t io n a l I n b a l  C h a irm e n 's  A ssociation), i d  at 2IK  (statem ent o l  D o n  

Reeves); i d  at 237 (statem ent o l  A la s k a  I egal Services l  o i |n iia t io n | .  i d  a l 249 M l (stale 

mem o f  C e n tra l M a in e  In d ia n  A sso ciatio n. Inc |. i d  al 25X till (statem ent o l  s lie y e n n e  R n c i
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aliout ihc need lor culturally appropriate family programs lo provide 
allcriiUlives lo icmrvul. There was general agreement on authorizing 
specialized federal funding through Ihe Department o f Health. Educn- 
lion. and Welfare rather Ilian ihe Bureau o f Indian A  Hairs.',9 f  urther­
more, there was agreement that state participation in existing federal 
funding should be conditioned on evidence o f appropriate support 
services and licensing criteria for Indian homes.11"1 Recruitment o f In­
dian professionals"" and eligibility for members o f an Indian child's 
extended family for financial support to provide temporary child care 
also were recommended.101 In 1977, the American Indian Policy Re­
view Commission introduced (wo additional recommendations o f a 
procedural nature: exclusive uribal child custody jurisdiction within 
reservations1"1 and stale notification to tribes o f off-reservalion pro­
ceedings."" Because o f stiff administration opposition lo new funding 
authorizations,1,15 these procedural devices ultimately replaced funded 
services as the major feature o f the b ill.1"'1

The identifiable causes o f a problem dictate (he nature o f effective 
solutions. Congress lound (hat frequent unnecessary removals of In-

S m u x I l i t *  n f  S o u th  D a k o ta ), 1 1 7 4  H e a r in g . t, s u p r a  n o te  13. a l 57 (statem ent o f  U rs C a rt 

M in d c ll  a n d  A la n  C iu iw iii) ,  u l  a i 32 8-29  (statem e nt u l  N o t t l i  A m e ric a n  In i!  n W o m e n '*  

A sso ciatio n, In c  )
99 2V 7Z H e a r in g ,  s u p r a  n o te  3, a l 246 (s la le m c n l o f  M ik e  K a n c o , C e n tra l M a in e  In ­

d ia n  A sso ciatio n, In c  ). i d .  al 327-2H (s la ic m c n i o l' Beatrice ( ic n lr y ) ,  H 7 4  H e a r in g ! ,  s u p ra

note 13. at 59 (statem ent o f  D rs. C a r l M in d c ll  a n d  A la n  ( iu r w i l l ) .

100. |97t> R i  p o r i ,  s u p r a  n o le  3, a i 87 -8 8, / V 7 7  H e a r in g ,  s u p r a  n o le  3. a l 287 I i  gener­

a lly  was agreed lh a l In d ia n  c h ild ic n  s h o u ld  be p lace d, w here possible, w ilh  In d ia n  famihea, 

I *a7«i R i i - u k  i , s u p r a  note  3. a l 87-88; 1 1 7 4  H e a r in g s ,  s u p r a  n o le  13, a l 328-29 (s la lem c nl o f  

N o r ih  A m e ric a n  In d ia n  W o m e n 's  A s so c ia lio n ). a n d  lh a l m a te ria lis tic  foster h o m e  licensing 

c litc n a  lie  e lim in a te d  1 1 7 4  H e a r in g s ,  s u p r a  no le  13. a l 328-29.

M il S e e  1 1 7 4  H e a r in g s ,  s u p r a  n o le  13, a l 2 1 6  (s la le m c n l o l l-.vc lyn  U la m h a id i;  W . a l 

328 (statem e nt o f  N o r th  A m e ric a n  In d ia n  W o m e n 's  A s s o c ia lio n )

102 J J  a l 328
103 S e e  1976 R ii-O H r , s u p r a  n o le  3, al 87-88, 1 1 7 7  H e a r in g ,  s u p r a  n o le  3, a l l l l - I V  

(s la le m c n l o f  A m e ric a n  A c a d e m y  o f  C h ild  P s y c h ia try), id .  a l 274-75 (s la le m c n l o f  Ife*

Y a k im a  In d ia n  N a tio n ).

104 1976 K u r o r t ,  s u p r a  n o le  3, a l 87 -8 8

1115 B o lh  Ih c  B u re a u  o f  In d ia n  A ffa irs  an d  ih c  D e p a rtm e n t o f  H e a lth , Id u t a i io n  aad

W e lfa re  w ent on  re coid  in  o p p o s itio n  lu  Ih c  h i l l  as unnecessarily  co sily  an d  d u p lira iiv c  o f  
e n s lin g  fu n d in g  lo  s la le  agencies. I I  R . R l  f*. N o . 95 -1 386 . s u p r a  n o le  27. a l 34; H 7 7  H e a p ­

in g .  s u p ra  n o le  3. at 50-65 (s la le m c n l u f  R a y m o n d  B u llc r . U u ic a u  o f  In d ia n  A ffa irs) l a  

a d d itio n . Ih e  Justice D e p a rtm e n t fc a ie d  ih c  b io u d  d e c la ra tio n  o f  fed era l p o lic y  in  Ihe b t l  

w o u ld  im p ly  a leg al o b lig a tio n  o l  the  U n ite d  Stales lo  bear the costs o f  In b a l ch ild  welfara 

program s i l  R R n -.  N o  95 -1386. s u p ra  n o le  27. a i 38 n 4. 40

106 I h r  o n g in a l b ill.  S 3777, was in tro d u ce d  in  the 9 4 ih  Congress a n d  rc in lroduced M  

.S 1214 m  llic  95th  Congics.s S u b se q u e n tly . S  1214 was am end e d  lo  c o n la in  ihe  c o m p k M  

le d  o l l l ic  H o u s e  b ill,  I I  R  12533 I I R  K i s- N o .  9.5-1186. s u p ra  m ile  27. a l 28. s e e a ls a  S. 

K i  I- N o  9 )  59 7, 9 5 lh  C o n g , Is l Sess (19 78)

dian children had heen (he result o f professional mil judicial annudes 
towards Indians, dole judicial procedures, and ihe design and accessi­
bility o f federal child welfare programs. Stale judicial procedures and 
federal funding can be addressed by appropriate legislation. Optimisti­
cally, decisionmakers' attitudes can be altered by training. Conceiva­
bly, however, some o f ihese altitudes can be avoided only by removing 
Ihe decision to another forum. I; is in this light ili.il the following dis­
cussion summarizes (he legislation, us enacted, and cntically analyzes 
the Act and (he regulations promulgated to implement its.goals.

Scope o f the Act

The key operational definitions in the Indian Child Welfare Act 
are "child custody proceeding" and "Indian child.”  These two phrases 
determine the general scope o f the Act's safeguards. Unfortunately, 
many o f the problems that have been reported by Indian communities 
do not qualify for Indian Child Welfare Act protection because (hey do 
not involve child custody proceedings or Indian children as defined in 
Ihe Act.

“ C h i l d  C u s t o d y  P r o c e e d i n g "

Under (he Act, a child custody proceeding may he either a foster 
care placement, a preadoptive placement, an adoption, or a termination 
of parental rights.1"7 in all four categories, Ihc common element is ihc 
parents’ loss o f control over the child. Involuntary investigations and 
home interventions by social welfare agencies implicitly arc excluded

Expressly excluded from the definition o f child custody proceeding 
are placements based on acts o f a child that are essentially criminal in 
nature,1"8 such as (lie institutionalization o f a minor for (licit or joyrid ­
ing. Also expressly excluded are custody awards in divorce proceed­
ings."79 Thus, the Indian Child Welfare Act docs nol disturb the power 
of stales lo intervene in Indian homes as a preventive measure, to re­
move or institutionalize Indian children on grounds o f juvenile delin­
quency, or to determine the custody o f Indian children when (heir 
parents seek a divorce. The Act principally applies to cases where a 
stale court attempts to remove an Indian child from his or her home on 
grounds o f the alleged incompetence or brutality o f the parents.

107. 25 U.S .C  § 1903(1) (Supp I I  1978), d m u s s e d ia  44 l ed Reg 67,587 88 ( I 979|

108. 25 U  S.C § 1903(1) (Supp I I  1978)

109 Ihese exemptions aie based on a lecoiniiiendaliim by llic Dcpxilinciil ol ih e  liilc 
rim, which argu ed  thcl additional procedural s a f e g u a r d s  *eie n e c e s s a r y  in lliese exempted 
•leas. I I .  R R fcf N o  9 5 - 1386, s u p r a  nole 27, al U



nix. Illl H A S T I N G S  I A W  IOIIKNAI |Vol. 31 July I9KUJ
INDIAN ( Illl.|) Wl | | Aid.

IJII7

T h i s  l i m i t e d  s c o p e  o f  a p p l i c a b i l i t y  s u g g e s t s  l h a l  C o n g r e s s  m a y  
h a v e  m i s t a k e n  t h e  r e a l  nature o f  t h e  p r o b l e m s  l a c i n g  I n d i a n  f a m i l i e s .  
T h e  p r e a m b l e  l o  t h e  A c t  s l a t e s  l l i a l  t h e  p u r p o s e  o f  t h e  A e l  i s  “ l o  p r o ­
m o l e  t h e  s t a b i l i t y  a n d  s e c u r i t y  o f  I n d i a n  t r i b e s  a n d  f a m i l i e s . ” " "  T o  
a c h i e v e  t h a t  p u r p o s e  ( l i e  t a r g e t  l o r  l e g i s l a t i o n  s h o u l d  h a v e  b e e n  I h e  
g e n e r a l  c a u s e s  o f  I n d i a n  f a m i l y  b r e a k u p s .  U n q u e s t i o n a b l y ,  d i v o r c e  i s  a  
c a u s e ,  a n d  j u v e n i l e  d e l i n q u e n c y  a  s y m p t o m ,  o f  f a m i l y  d i s i n t e g r a t i o n .  
T h e  A e l  c o u l d  h a v e  b e e n  m u e h  m o r e  effective i n  i t s  s t a l e d  p u r p o s e  i f  
t h e s e  t y p e s  o f  p r o c e e d i n g s  h a d  b e e n  i n c l u d e d  w i t h i n  t h e  A c t ' s  p r o t e c ­
t i o n .

I ' u r t h e i m o r e ,  p r e v e n t io n  o f  f a m i l y  b r e a k u p  n e c e s s i t a t e s  t r i b a l  i n ­
t e r v e n t i o n  b e f o r e  r e m o v a l  o f  t h e  c h i l d  b e c o m e s  i m m i n e n t .  A  c h i l d  b e ­
c o m e s  s u b j e c t  l o  i h e  A c t ’ s  p r o v i s i o n s ,  h o w e v e r ,  o n l y  a f i e r  b e i n g  
r e m o v e d  f r o m  i h e  h o m e .  A b s e n t  l i f e - t h r e a l e n i n g  c o n d i t i o n s ,  e f f e c t i v e  
s o c i a l  w e l f a r e  a g e n c i e s  m o n i t o r  c a s e s  a n d  o i l e r  s u p p o r t i v e  s e r v i c e s  f o r  
w e e k s ,  m o n t h s ,  o r  y e a r s  b e f o r e  c o n c l u d i n g  t h a t  r e m o v a l  o f  a  c h i l d  is  
u n a v o i d a b l e . " 1 I t  i s  d u r i n g  i b i s  p r e r e m o v a l  p e r i o d  o f  i n v e s t i g a t i o n ,  
c a s e  p l a n n i n g ,  a n d  f a m i l y  s e r v i c e s  l h a l  f a m i l y  b r e a k u p  i s  p r e v e n t e d  o r  
h a s t e n e d .  O n c e  a  c a s e  r e a c h e s  t h e  s t a g e  o f  p r o p o s e d  r e m o v a l ,  b r e a k u p  
o f  t h e  f a m i l y  m a y  b e  i n e v i t a b l e .

T h e  A c t  a d d r e s s e s  t h i s  p r o b l e m  o n l y  i n d i r e c t l y ,  b y  r e q u i r i n g  a  
s h o w i n g  p r i o r  l o  r e m o v i n g  a n  I n d i a n  c h i l d  f r o m  h i s  o r  h e r  h o m e  l h a l  
“ a c t i v e  e l l ' o r l s  h a v e  b e e n  m a d e ”  l o  p r e v e n t  f a m i l y  b r e a k u p . ' "  T h i s  r e ­
q u i r e m e n t .  h o w e v e r ,  d o e s  n o t  m a n d a t e  f o r m a l  p a r t i c i p a t i o n  i n  c a s e  
p l a n n i n g  b y  t r i b a l  o r  u r b a n  I n d i a n  s o c i a l  w e l f a r e  a g e n c i e s ,  i l c n c e ,  t r i ­
b a l  i n p u t  M i l l  n e e d  n o l  b e  o b t a i n e d  d u r i n g  t h e  c r i t i c a l  p i c r c m o v a l  pe< J  
r i o d .  M o r e o v e r ,  s t a l e  c o u r t s  a l o n e  a r e  l e f t  l o  d e t e r m i n e  w h e t h e r  c H o r t l i  ' I  
l o  p r e v e n t  f a m i l y  b r e a k u p  h a v e  b e e n  “ a d e q u a t e . ”  T h e  r e s u l t  i s  a  rcaJi j j  
p o t e n t i a l  f o r  u n i n f o r m e d  d e c i s i o n s  a n d  i n c o n s i s t e n t  r e s u l t s .  T h e  A d i  u  
c o u l d  h a v e  b e e n  f a r  m o r e  e l l e c i i v e  i f  i t  h a d  r e q u i r e d  s h a r i n g  c a s e w o r k ;  
r e s p o n s i b i l i t y  w i t h  d i e  t r i b e  f r o m  t h e  m o m e n t  o f  i n i l a l  s l a l e  c o n t a d l  
w i t h  t h e  f a m i l y .  I n d i a n  i n t e r e s t s  i n  p r e v e n t i n g  f a m i l y  d i s i m e g r a l i o a i ■ 
w o u l d  h a v e  b e e n  p r o t e c t e d  m o r e  u n i f o r m l y  a n d  i h e  A c t  w o u l d  h t V f l j  
e n c o u r a g e d  a  c o o p e r a t i v e ,  r a t h e r  l h a n  a n  a d v e r s a r i a l ,  r e l a t i o n s h i p  t o * ' 
i w e e n  s l a l e  a n d  I n d i a n  c a s e w o r k e r s .  T h e  p r e s e n t  s y s t e m  o f  c r i s i s  i n t e r *  
v c n l i o u  w i l l  d o  l i t t l e  l o  e n a b l e  i r i b e s  l o  p r e v e n t  c h i l d  r e m o v a l s . " 1

M il  » M I . S f  l) l*M>2 ( S u |.|.  I I  IY 7 X )

111 See m ile s  5S-5b &  a c c o m p a n y in g  text in / i r i i

112 u s e  tj iv u d h  (Supp u  enxi11 I Politic mlcivcnlion hi a l.-mily crisis ideally is a loniimimg pioicAv of evxIattW*^
.1, H ell. ,im l ussc-ssmcnl (  iH i ic l i iu l i i ig  in lc iv c t il io n  w il l i  g oa ls  is llic  lu n i l io n  o f  "rear jfc fln

“ I n d i a n  C h i l d ”
Unenrolluble ('luldren

T h e  s c o p e  o f  I h e  I n d i a n  C h i l d  W e l l a r e  A e l  i s  l u r l h c i  r e s t r i c t e d  b y  
i l s  d e f i n i t i o n  o f  “ I n d i a n  c h i l d . ”  A n  “ I n d i a n  c h i l d "  i s  d c i i i i e d  u n d e i  t h e  
A e l  a s  " a n y  m m i a r i i c d  p e r s o n  u n d e r  a g e  e i g h t e e n "  w h o  is e i t h e r  " ( a )  a 
m e m b e r  o f  a n  I n d i a n  t r i b e  o r  ( b )  i s  e l i g i b l e  f o r  m e m b e r s h i p  i n  a n  I n ­
d i a n  I r i b e  a n d  i s  t h e  b i o l o g i c a l  c h i l d  o f  a  m c i n b c i  o f  a n  I n d i a n  
l r i b e . ” " ' ,

T h i s  d e f i n i t i o n  e x c l u d e s  a  t r i b a l  m e m b e r ' s  b i o l o g i c a l  c h i l d  w h o  is  
n o l  e l i g i b l e  f o r  m e m b e r s h i p  i n  l h a l ,  o r  a n y  o t h e r ,  t r i b e  T h e  m i n i ­
m u m  b l o o d  q u a n t u m  r e q u i r e m e n t  s e t  f o r t h  i n  t r i b a l  c o n s t i t u t i o n s  w a s  
i n s i s t e d  u p o n  b y  ( h e  f e d e r a l  g o v e r n m e n t  t o  l i m i t  i l s  s e r v i c e  r e s p o n s i b i l i ­
t i e s , " 6 a n d  h a s  t h e  e f l e c l  o f  d e n y i n g  m e m b e r s h i p  t o  m a n y  c h i l d r e n  o l  

p, I r i b a l  m e m b e r s ,  r e g a r d l e s s  o f  a  c h i l d ’ s  r e s i d e n c e ,  l a n g u a g e ,  c u l t u i a l  a l -  
I  f i l i a t i o n ,  o r  t r i b a l  a l l e g i a n c e .  T h e  I n d i a n  C h i l d  W e l f a r e  A e l  c o n l o i m s  

l o  t h i s  f i t l y  y e a r  o l d  p o l i c y  b y  t r e a t i n g  t h e s e  " u n e n r o l l a b l e "  c h i l d i c n  a s  
n o n - I n d i a n s .

D i f f i c u l t i e s  w i t h  t h i s  e x c l u s i o n  m a y  h e  i l l u s t r a t e d  b y  a n  e x a m p l e  o f  
a t r i b a l  m e m b e r  w i t h  o n e - l o u r t h  I n d i a n  b l o o d  w h o  r e s i d e s  o n  t h e  r e s c r -

ning" by p u ilic ip a liu g  agencies a m i p m lc s s io iijls  W h e n  a c h ild 's  tile  or health  a ie  m il 

im m in e n tly  th ic a lc u c d . c h ild  w c lla ic  agency n iic fv c n in i!)  m ay be lim ite d  to support services 

designed lo  he lp  the fa m ily  o v c ic o n ic  p io b lc m s  an d  lu iic lin u  suc ic ss lu lly  S u p p m l s e iv u c s  

should in c lu d e  d u c c l lin a n c ia l assistance, advocacy ill  o b ta in in g  assistance lion s  o ilie r  

sources, in d iv id u a l and fa m ily  counseling, and icspnc (b n e l v o lu u la iy  re m oval o l  a la u id y  

membci w h ile  Ihe crisis is b eing  resolved) II  s u p p o il services ta il, in d c liiiilc  ic n io v .il o l ihc 

child m a y be necessary, w ith  o r  w ith o u t p j ic m a l  co iisem  K e im iv a l o l a c h ild  does u o i 

Ic im inalc  llic  case p la n n in g  process I.sp e cia lly  in  c iucig cucy s ilu a lu iiis . le m m a  Is typ ic a lly  

l ie  m ade lu  ic m p o ia ry  receiv ing  hom es A n  a p p iu p n a lc  luster h o m e m ust ilic u  be lo m id  

Foster placem ents change lie i( u c m l)  in  ih c  lirs l six lo  eight weeks a llc i rem oval. re>|uiriiig  

dose supervision by ihe case p la n n in g  learn u n til some ic la liv e ly  viable a iia n g e iiie n l is 

achieved by lire agencies in v o lv e d  ur h y  l in a l ju d ic ia l decree.

I M  25 U  S  C . Ij IVU J(4) (S u p p  I I  IV 7 8 | (em ph asis  ad d ed ) I lie  q ue stion  u l  w hether l lic  

decision o f  tr ib a l agencies a ie  conclusive as to  e lig ib ility  is left iin ie s ,liv e d  h> ihe Act 

115. See id tj 1*701(3) (d e c la rin g  Congress' interest lu  be lim ite d  lo  c h ild ic n  w h o  a ie  

nem beis o f, o r  e lig ib le  fur m e m b e rs h ip  in , re cug n ucd  lu b e s ) I his lim ita tio n  was c n lic i/c d  

by ihe N a tio n a l Congress o l A m e ric a n  In d ia n s  1 9 7 7  i / e j n n j ; .  w p m  no le  3. a l 128 See a im  

i d  si 2*74 (s la tem e n i o f  P h o e n ix  In d ia n  C c n le i) . i d  a i 327-28 (s la ic m c n i o l  B ca liic c ( ic n lr y )

On Ihe o ilier band, ihe N a lio n . il  T r ib a l C h a irm e n 's  A sso cialion . A m c iic a u  ( o i l  I ih c m rs  

Union, and D e p a ilm e n l o l Justice a ig u c d  lh a l llie  ap p lic ation  o l d ie A d  even lo  c iiin llc d  

children w o u ld  be u n to iis lilu d o n a l unless rc sliic lcd  lo  llm se ic s id iu g  o n  a ir s e iv a lio n  or 

a iin la iiu n g  "close la m ily  lie s "  lo  one I I  It  K i I- N o  V5 1181,. u //*/u  note i l  al 17 40. / v  '  ’ 

i f r e n n ^  lu p t d  no le  3, a l 158 (s la ic m c n i o l  Ih c  N a tio n a l In b a l  ( liam nc-n's A s so ciatio n! id 
M UN (s ia le m e n l o f  ih c  A m e ric a n  C iv i l  l. ib c ilic s  U n io n )  I be A d  m a y ycl tic challenged o il 

l thal basis.

I !6  S e e  R H a k s ii  A J l l i -N in  k s iin ,  I m  K o a i i  Im m a n  I miih \  a n i i  P o i i i i>  a i I m  
| U IV  244-48 ( IV 8D)



m i  h a s  f i n d s  t a w  j o u r n a l   |V o i-

va lion  and is active in com m unity a ffa irs . H er first ch ild , by a 
member a lso  with one -fou rth  Ind ian  b lood , is en ro llab lc  im the tribe, i f  
she rem arries another Ind ian , with o n ly  one-eighth Ind ian b lood, her 
second ch ild  is unenroUable. The Ind ian  C lii ld  W e lfa re  Act treats 
these two ch ild ren d iffe ren tly , even i f  raised in the same home, sharing 
ihe same language and cu ltu re.

The Act a lso  excludes ch ild ren  o f  “ le rm n a le d "  tribes, ie., tribes 
not adm in istra tive ly recognized b y  t h e  l i f t e d  States, and Canadian 
t r ib e s ."7 The exclusion o f  C anad ians w ill be a significant prob lem  in 
New Fng land ; M icmacs, from  r e s e r v e s  i n  I h e  m aritim e provinces, ac­
count fo r  th ree-fou rths o f  Ind ian  ch ild  placement proceedings in Ihe
greater Boston a re a ." 1'

Adm itted ly , with lim ited resources, lines must be d raw n and some 
ind iv idua ls and groups excluded from  the Act’s protection . The diffi­
cult question is where Ihe lines shou ld  be drawn and by whom . The 
Act makes an a rb itra ry  exclusion based not on the aims and goals o f  
the legislation but on  anachronistic and irre levant classifications. The 
purposes o f  the Act cou ld  have been better achieved by a llow ing  many 
o f  the exc lusionary decisions to be made at the trib a l leve l, based on a 
number o f  factors, inc luding, fo r  exam p le , the child 's re lative needs 
and the tribe ’s ava ilab le  resources.

/ i !u s k a  N m iv e s

Som e ch ild ren o f  A laska natives do  not q u a lify  as " Ind ian  chil­
d ren " under the Ind ian C h ild  W e lfa re  Act. Fu rthe rm ore , the Act is 
unc lear as to which A laska native ch ild ren  are covered and which are 
not. T o  determ ine their status, one must read together (he Act's defini­
tions o f  “ Ind ian ,”  “ Ind ian trib e ," and “ Ind ian  ch ild .”  These three defi­
nitions, however, arc both inconsistent and c ircu la r, and may lead to
anom alous results.

An A laska Native ch ild  may be an  Ind ian  ch ild  under Ihe Act i f
117 F o llo w in g  e n ac tm en t o f  P u b lic  Law 280. see n o te  86 s u p r a ,  a n u m b e r o f  tr ib a l fo r - 

e m m c n ts  were d isso lved  by Congress w ith o u t Cribal consent A c t o f  Jun. M ,  1954. Pub. L  

N o  8J -39 9. 68 S la t. 250; A ct o f  A u g  23. 1954, P u b  L . N o s  83-5 87. -588, 627. 68 S la i  7 1 *  

724, 768. A ct o f  Sept. I .  1954. P u b . L. H o . 83 -7 62. 68 S la t. 1099 (c o d ifie d  in  25 U  S C

gg 741-760), A c t o f  A u g  I .  1956. P u b . I .  N o  84 -8 87. 7 0  S la t 893 (c o d ifie d  in  25 U .S .C ,

gg 791 807). A c t o f  A u g  2. 1956, P u b  L N o  84 921. 70  S la t 937 (c o d ifie d  m  25 U .S .C

§5 821 826. A c t o f  A u g  3, 1956, P u b  L. N o  84 943. 7 0  S la t 963 (c o d ifie d  in  25 U .S .C

gg 841 853).
I IK  1 1 7 7  / / e a r in g ,  s u p r a  m ile  J. a l 242 (statem e nt o f  U o s lo n  In d ia n  C o u n c il. Inc.) S e t  

a h a  i d  at 246-47 (statem e nt o l  M ik e  K a n c o , C e n tr a l M a in e  In d ia n  A sso ciatio n. Inc ), U .  M  

341 47 (O a lr n ic iit  o l  In d ia n  t  ask F o rc e  o l Ih e  F e d e ra l R e g io n a l C o u n c il o f  N ew  tn g la a d ).

JutyHTSOJ________________________ I N D I A N  ( HILO W FLFARK , „w

that ch ild  is “ a member o f  an Ind ian tribe.” " '' An "Ind ian  lu b e ,"  in 
turn, is defined as any organized community o f  Indians recognized by 
Ihe Secretary o l' lh e  In terio r, "inc lud ing any A laska Native v i lla g e ." " '1 
The question itm aiits, iiow tv t l, whether the w ord ' iiic iiibei." as tiscd 
here, refers lo  a shareholder in art A laska Native village corporation 
(organized under the A laska Native C la im s Settlement A c t" ' 
(A N C SA )) o r lo  an enrolled member o f  an A laska Native V illage ( in ­
corporated under the provisions o f  the 1934 Ind ian Reorganization 
A c t"2 ( IR A ) ) .  Shareho ldersh ip  and enro llm en t in a v illag ea re  not sy­
nonymous. N o l a ll IR A  villages are A N C SA  corporations and no l a ll 
ANCSA  v illage corporations have IR A  constitutions. The Act may en­
compass either type o f  membership, o r both. The e llec i o l this,ambigu­
ity may be to exclude children from  the Act's protection unnecessarily. 
Fo r example, suppose that "m em ber o f .  . . o r  e lig ib le fo r membership 
in . . . any A laska Native V illage ”  is read to mean "shareholder in or 
eligible fo r  shareholdership in any A N C SA  village corporation .”  V il­
lage shares may be inherited like other persona lly , hence a legal heir o f  
a liv ing shareho lder is “ elig ib le fo r shareholdersh ip" and would he 
considered a member under the Act. I f  such a child is disinherited, 
however, the ch ild  cou ld  be deprived o f  shareholdership by reason o l 
events lh a l no rm a lly  w ould no l term inate li ih a l membership. I he te 
suit cou ld be unjustified exclusion from  the scope o f  the Act.

Just as (he native child o f  an A laska Native might not be consid­
ered an “ Ind ian ch ild " under this interpretation, a non -N a live child 
could be considered an “ Ind ian ch ild " and qua lify  fo r the Act’s protec­
tion. A fte r 1991, anyone may buy and vote village sha res ." ' V illage 
shareholders a fte r that date may include non -Na lives. Consequently, 
children o f  these shareholders cou ld be “ Ind ian ch ild ren " under the 
Indian C h ild  W e lfa re  Act.

It is not enough under Ihe Act, however fo r a ch ild  to be eligible 
for membership in a tribe o r  village; the child a lso must be "the b io log ­
ical child o f  an In d ia n ." " 4 The Act defines " In d ia n " as "a  member o l

119 25 U S C  § 1903(4) (S u p p  II  1978).

120 U  g 1903(8)

121. S e e  A la s k a  N a tiv e  C la im s  S ettlem ent A i l ,  gg 8(a). 11(b), 4J U S C  gg 1607(a). 
1610(b) (19 76).

122 25 U .S .C  g 47 6  (1 9 7 6 ) F o ily -c ig h l A laska N a tive  u lla g e *  bad ad uplcd  In d ia n  

k c o ig a n i/a lio n  A ct co nsnilu lion s  by 1946 H a a *. t e n  I r a n  a )  I r i h a l  h ' ln e r a m e n i  U n d e r  

I  H A , I T r i b a l  R h a i i o n s  P a M H I I H S  29-30 (U n ite d  S late* In d ia n  S c iv u c  |V 47)

123 S e e  A la s k a  N a tiv e  C la im s  S e ttle m en t A el. gg 7(h). S|c). 41 U S C  gg I6 0 6 |ln . 
1607(e) (1976).

124 25 U .S .C . g 1903(4) (1976)



I III) Till: H A S  I IN(iS 1 A W  J O U R N A L |V..I Jl July 1980)
INDIAN C H I L D  WJ:| I AID:

a n  I n d i a n  t r i b e  o r  . . . ai>, A l a s k a  N a t i v e  a n d  a  m  .w i t h e r  o f  a  R e g i o n a l  
(  o r p o r a l i o n . " " '  R e a d i n g  t h i s  t o g e t h e r  w i t h  d i e  A c t ' s  d e f i n i t i o n  o f  “ I n ­
d i a n  t n h c . "  i l  a p p e a r s  l h a l  a n  “ I n d i a n  c h i l d "  m u s t  h e  l l i c  b i o l o g i c a l  
c h i l d  o f : !  m e m b e r  o f  a  v i l l a g e  ( a s  d e f i n e d  b y  e i t h e r  A N C S A  o r  I R A )  01 
o l  a n  A l a s k a  N a t i v e  m e m b e r  o f  a  r e g i o n a l  c o r p o r a t i o n  B e c a u s e  a  u o n -  
N . t l i v e  c a n  b e  a  s h a r e h o l d e r  o f  a n  A N C S A  v i l l a g e  a l t e r  19 9 1 . a s  d i s ­
c u s s e d .  t h e  b i o l o g i c a l  c h i l d  o f  a  non-Nai|ivc m a y ,  i n  f a c t ,  c o m e  u n d e r  
l l i c  A c t ' s  p r o t e c t i o n .

A  f u r t h e r  p r o b l e m  a r i s e s  b e c a u s e  a  " m e m b e r  o f  a  R e g i o n a l  C o r p o ­
r a t i o n "  m u s t  b e  a  s h a r e h o l d e r ,  a n d  a n  A l a s k a  N a t i v e  b o r n  a l t e r  1 9 7 1  
c a n  b e c o m e  a  r e g i o n a l  o r  v i l l a g e  s h a r e h o l d e r  o n l y  b y  i n h e r i t a n c e  o r  
p u r c h a s e . " ' '  T h e r e f o r e ,  t h e  c h i l d r e n  o f  A l a s k a  N a t i v e s  b o r n  a f t e r  1 9 7 1  
w o u l d  n o l  b e  c o n s i d e r e d  ( h e  b i o l o g i c a l  c h i l d r e n  o f  a n  I n d i a n .  I c r  t h e  
p u r p o s e s  o f  t h e  A c t .  u n t i l  t h e i r  p a r e n t s  p u r c h a s e  o r  i n h e r i t  s h a r e s  i n  I h e  
v i l l a g e  c o r p o r a t i o n .

T h e s e  c o n f l i c t s  a m o n g  t h e  A c t ' s  m a n y  o v e r l a p p i n g  d e f i n i t i o n s  o f  
" I n d i a n  c h i l d "  a r e  c a u s e d  b y  a m b i g u i l y  i n  ( l i e  s t a t u t o r y  w o r d i n g .  C l a r ­
i f i c a t i o n  o f  i h e  A c t ’ s  a p p l i c a b i l i t y  i s  e s s e n t i a l  i f  u n r e a s o n a b l e  a n d  u n -  
l o r l u n a l e  r e s u l t s  a r e  t o  b e  a v o i d e d .

E xc lu s iv e  T r ib a l Ju ris d ic t io n
C o n g r e s s  t y p i c a l l y  l e a v e s  I h c  d e l i n e a t i o n  o f  t r i b a l  p o w e r s  a n d  j u ­

r i s d i c t i o n  t o  t h e  c o u r t s . " 7 T h e  I n d i a n  C h i l d  W e l f a r e  A c t  b r e a k s  w i t h  
t h i s  t r a d i t i o n .  A l t h o u g h  i t  w a s  i n t e n d e d  l o  c o n f i r m  p r i o r  c a s e  l a w , " *  
t h e  A c t  a c t u a l l y  m a y  n a r r o w  t h e  s c o p e  o f  e x c l u s i v e  t r i b a l  c h i l d  w e l f a r e  
j i i n s d i e i i o n .

T h e  A c t  c o n f i r m s  e x c l u s i v e  t r i b a l  j u r i s d i c t i o n  o n l y  o v e r  " c h i l d  e u l -  
t o d y  p r o c e e d i n g s . " B y  i m p l i c a t i o n ,  j u r i s d i c t i o n  o v e r  j u v e n i l e  d e l i n ­
q u e n c y  p r o c e e d i n g s ,  d i v o r c e ,  a n d  i n v e s t i g a t i v e  a n d  p r e v e n t i v e  a c t i o n s  
t a k e n  b y  s o c i a l  w e l f a r e  a g e n c i e s  i s  a t  b e s t  c o n c u r r e n t  w i t h  s l a t e  j u r i s d i c ­
t i o n s ,  e v e n  w h e r e  l l i e s e  a c t i o n s  o c c u r  t o t a l l y  w i t h i n  t h e  r e s e r v a t i o n .  A l ­
t h o u g h  t h i s  i m p l i c a t i o n  d o e s  n o t  f o l l o w  n e c c s s a i i l y  f r o m  ( l i e  A c t ,  it i s  a

125 I d  tj |9 0 J ( 1) 1 1976) i em phasis  ad d e d ) t he Ic im  " A la s k a  N j l i v e "  iw m l defined by 

l!ic  I n j u n  C lu lJ  W c ll- irc  A i l  Ih c  A la v k a  N a tiv e  C la im s  S e ttle m e n t A l l .  § 5 .  4 )  U .S .C  

tj IM M  ( |9 7 6 |  established a p erm ane nt m i l  o f  A la s k a  N a tiv e *  l iv in g  in  1971

126 Sec a u tlu u ilic s  i i l c j  no le  122 i u p r a127 H 11 v k s ii A  J III n m  K s u n . I m  K i ia d  I n m a n  I h ih in  a n i>  I ’m  i i i i  a i L l i t a i Y j  

1 17 411 ( I V 8II)

(28  I I  K Ki I- N o  9S | ) K 6. t u p r a  m ile  27, a l 21

IJ't IiiIi.iI jurisdii I ii >n win ihc stibjcil in IlnilcJ Stales <i ret Cnhcll v Cubed, '4J|
I ,M I 'M  I ' l ih  i ii 1974) (diviii .e), ami lllaikwull v Disimi ( null. I5X Muni 521. 49J'/JJj 
I ■•it 1197’ | (juvenile iJelini|ucniyl Uulli ijvev itiled llial ihe vlulc imills laskcJ juiikIk

I l l l

p l a u s i b l e  e n o u g h  i n t e r p r e t a t i o n ,  a n d  m a y  i n v i t e  f l e s h  s t a l e  c h a l l e n g e s  
t o  t h e  j u r i s d i c t i o n  o f  t r i b a l  c o u r t s . n u

O r d i n a r i l y ,  a  s t a l e  c a n  e x e r c i s e  c h i l d  p r o t e c t i v e  j i m s d i c t i o n  o v e r  
a n y  c h i l d  f o u n d  w i t h i n  i t s  b o r d e r s ,  s u b j e c t  o n l y  t o  t h e  c o n t i n u i n g  j u r i s ­
d i c t i o n  o f  : h c  c o u r t s  o f  o t h e r  s t a t e s . ' "  ’ l i r e  I n d i a n  f l u i d  W e l l a i c  A c t  
c o n f i r m s  e x c l u s i v e  t r i b a l  c h i l d  w e l f a r e  j u r i s d i c t i o n  o v e i  I n d i a n  c h i l d i c n  
w h o  a r c  " w a r d s ”  o f  a  t r i b a l  c o u r t  o r  “ w h o  r e s i d e  o r  a r c  d o m i c i l e d "  o n  
t h e  t r i b e ’ s  r e s e r v a t i o n . ' "  I  b i s  e x t e n d s  t h e  t r i b e s '  r e a c h  t o  d o m i c i l i a r i c s  
f o u n d  o l f - r e s e r v a t i o n .  O n  ( h e  o t h e r  b a n d ,  a n  I n d i a n  f a m i l y ' e o u l d  n o t ,  
u n d e r  t h e  A c t ,  a v o i d  s t a t e  l a w  b y  b r i n g i n g  a  c h i l d  t o  ( l i e  r e s e r v a l i o n  
s o l e l y  t o  a l l o w  t h e  t r i b a l  c o u r t  t o  o r d e r  a  n e w  c h i l d  p l a c e m e n t .

T h i s  p o s e s  a  p r o b l e m  w h e r e  a n  I n d i a n  p a r e n t  t a k e s  a  c h i l d  o l l -  
r e s e r v a l i o n  a n d ,  s u b s e q u e n t l y ,  t h r o u g h  t h e  p a r e n t ’ s  n e g l e c t  o r  i n a b i l i t y  
t o  c a r e  a d e q u a t e l y  f o r  ( h e  c h i l d ,  t h e  c h i l d ' s  u n - r e s e r v a t i o n  e x t e n d e d  
f a m i l y  b r i n g s  ( h e  c h i l d  b a c k  a n d  t r i e s  t o  e s t a b l i s h  c u s t o d y ,  l u  m a n y  
s t a l e s  t h e  d o m i c i l e  o f  ( h e  c h i l d  i s  t h e  d o m i c i l e  o f  t h e  p a r e n t  o r  l e g a l  
g u a r d i a n . U 1  I f  t h e  e x t e n d e d  f a m i l y  r e t r i e v e s  a  c h i l d  f r o m  a n  o l l - r e s e r -  
v a l i o n  p a r e n t ,  ( h e  s l a l e  i s  l i k e l y  t o  c o n t i n u e  l o  t r e a t  t h e  c h i l d  a s  d o m i ­
c i l e d  o l f - r e s e r v a t i o n .  C o n s e q u e n t l y ,  t h e  I n d i a n  C h i l d  W e l f a r e  A c t  
w o u l d  s u p p o r t  e x c l u s i v e  s t a l e  j u r i s d i c t i o n ,  d e s p i t e  t h e  p o s s i b i l i t y  t h a t  m
a t  l e a s t  s o m e  c a s e s  a  m o r e  a p p r o p r i a t e  d e t e r m i n a t i o n  c o u l d  b e  m a d e  i n  
t h e  t r i b a l  c o u r t .

C o n g r e s s ,  a w a r e  t h a t  e x c l u s i v e  t r i b a l  j u r i s d i c t i o n  w o u l d  b e  m e a n ­
i n g l e s s  w i t h o u t  i n t e r s t a t e  r e c o g n i t i o n  a n d  e n f o r c e m e n t ,  i n c l u d e d  a  p r o ­
v i s i o n  i n  t h e  A c t  l o  r e q u i r e  s t a t e  c o u r t  r e c o g n i t i o n  o f  t r i b a l  c h i l d  
c u s t o d y  j u d g m e n t s . " 4 T h e  m e a n i n g  o f  t h e  p r o v i s i o n ,  h o w e v e r ,  i s  
s o m e w h a t  a m b i g u o u s ;  t h e  U n i t e d  S t a l e s ,  s t a l e s ,  t e r r i t o r i e s ,  a n d  t u b e s  
a r e  t o  g i v e  f u l l  f a i t h  a n d  c r e d i t  t o  t r i b a l  c h i l d  c u s t o d y  p r o c e e d i n g s  a n d  
l a w s  " l o  t h e  s a m e  e x t e n t  t h a t  s u c h  e n t i t i l e s  g i v e  f u l l  f i u l h  a n d  c r e d i t  t o  
th e  p u b l i c  a c t s ,  r e c o r d s ,  a n d  j u d i c i a l  p r o c e e d i n g s  o f  a n y  o t h e r  e n i u y . " 1 • '

I1U In  a n y  event, i l  i* i le a i  l l u l  a Inlve w liu h  /<<■/ e xc lus ive  ju n s d n lio n  u l  i l i i l j  u is lu d )  

■ l l le is  under vum e p n u i  Ic d c ia l law  can reassume ju r is d ic tio n  o n ly  u v e i “ i l n l d  u iv lu jy  

proceeding*" a* te s lr ii liv c ly  d efined  hy Ih e  In d ia n  C h ild  W c lla ic  A i l  23 D S C  tj 19 1 1(d)
(Supp I I  1978), 44  l  e d  R eg  4 5 ,0 9 ) 94 (1 9 7 9 )

111 h  H u d cn hcin ic r, P ro g r e s s  U n d e r  ih e  U n i f o r m  C h i ld  ( i n l n d t  J u r n d n n u n  h i  a n d  

K r n a m tn g  P r a h / e n i t ,  65  ( aiii I. R i v 978, 9X1 85 ( |9 7 7 ), II l lu d iu l ic i i i iv i .  I h e  I n i / i u t n  

C h i ld  I  u : l a d r  A e l .  A  L e g is la t iv e  R e m e d y  f u r  C h i ld r e n  (  a u g h t  in  ih e  (  o n / l n l  a j  I  a n t .  22 
V a n ii L  R e v . 1207, 1224 29 (1 9 6 9 )

1)2. 25 U  S C  § 1911(a) (S u p p . I I  1978)

IJ3 15 Am. Jur. 2d Puniiei/e g 64 (1 9 6 6 ). KisiaIIMini (Siiunii)ui Cuniiii i hi
Laws § 8  (1 9 6 9 )

1)4 25 U S C  § 1911(d) (S u p p . I t  1978)

1)5 , ' J  (em p h asis  ad d ed )

‘-v" ...
4-' •*.- * 7< I. A • -
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A l t h o u g h  t h e  p r u v i s i o n  m e n t i o n s  l u l l  l a i d i  a n d  e i e d i i ,  i i  d o c s  n o t  e x -  
p i c v d y  M a l e  l h a l  t r i b a l  j u d g m e n t s  a r e  l o  b e  a c c o r d e d  t h e  s a m e  w e i g h t  
a s  o i l i e r  M a l e  c o u r l  j u d g m e n t s .  T h e  p h r a s e  " a n y  o i l i e r  e n l i l y ’ ’  c o u l d  b e  
m i M i i i c r p r c i e d  l o  a l l o w  a p p l i c a t i o n  o f  a  s u p r e m a c y  o r  c o m i t y  s t a n d a r d .  
A l t h o u g h  i h e  l i k e l i h o o d  o f  m i s i n t e r p r e t a t i o n  m a y  b e  i n s i g n i f i c a n t ,  i n d i ­
v i d u a l  c o u r t  d e c i s i o n s  m a y  n o t  b e  c o n s i s t e n t ,  c r e a t i n g  a  p o t e n t i a l  f o r  
l a c k  o l  u n i f o r m i t y .  C o n f u s i o n  c o u l d  h a v e  b e e n  a v o i d e d  b y  a n  e x p r e s s  
s t a t e m e n t  l h a l  t r i b a l  j u d g m e n t s  a r e  U> b e  « / ( £ o r d c d  t h e  s a m e  r e c o g n i t i o n
a s  M a l e  c o u r l  j u d g m e n t s .

The Ind ian  C h ild  W e lfa re  Act a lso  confirm s the ell'ect o f  Public 
I . a w  2KU ,"6 i.e.. g ra in ing some stales concurrent and superio r ju risd ic­
tion ove r reservations located w ithin their boundaries. T o  reacquire 
this lost ju risd ic tion  ove r ch ild  custody proceedings, tribes must peti­
tion the Secretary o f  the In te rio r, who has un lim ited discretion to deny 
the petition .1 37 The Act suggests factors that the Secretary may con­
sider, but provides no reviewable standards. Tw o o f  the factors sug­
gested in the Act, the te rrito ria l area and popu la tion  o f  the tribe,13* 
indicate that sm a ll tribes may be discrim inated against notwithstanding 
their ab ility  to exercise reassumed ju risd ic tion  e lfec live ly . It would 
have been m ore appropriate fo r Congress to advise the Secretary not to 
consider Ihe s iie  o f  the tribe, but its financia l and technical resources. 
U n fo rtuna te ly , as written, the Act may deny the reassumption o f  ju ris ­
diction by capab le and qua lified  tribes.,w

N o tic e  and  In te rv e n t io n  in  S t a le  P ro c e ed in g s
l l ic  Ind ian C h ild  W e lfa re  Act guarantees the right o f  an Intiiaa 

child's parents o r  tribe to intervene a l any point in specified stale child , 
custody proceedings.'40 This right o f  in terven tion appears no l to apply,

I Id See nole 8b mpra
117 ’ M l  S I  tj 1918(b) (S u p p  I I  I97H )

UK / ,/ g I9 l8 (b )|ii). |lil|,
I 19 I lie  In d ia n  C h ild  W c llu re  A i  l's  p ro v is io n  lo r  re a s su m p lio n  is ils  o n ly  rem edy fa r  

the p io h lc in  o l c n n e u ttc n l c iv il  ju r is d ic tio n  under P u b lic  l  aw  280 Sec note 86 o / w .  A j  

long  .ix Im ili  the  intsc j u d  l l ic  slale assert c o n c iid c n l c h ild  p rn le c itve  ju ris d ic tio n . Ihe o s *  

to m e  o l a t Iiild  cu sto d y lo n ie s i m a y  d e p e n d  o n  a " la c e  lo  ih e  co urth ou se "  K alher ihaa 

declare as a general m a ile r  w hether s la le  P u b lic  l.a w  2X11 ju r is d ic t io n  is exclusive o l  conn*  
u  ni le v i lv m g  llic  t o i l l io v c is y  in  l lic  case la w . ih c  A e l s im p ly  leases il lo  dissatisfied In h tn a *  .

lake ai lion individually
N il  2*> H  S i  §  191 | { t )  (S u p p  I I  I9 7H | In  response lo  Icars expressed a l ih e  hc a n q ift^

Ihe Ail s piiHcduij I icijuiiciiiciiIs wcie dialled in language intended lo avoid any inxpta*
l io n  o l a p p ln a ln l ily  lo  p iocc cd iiig s i l l  In h a l v o in ls  S e e  / v 7 ’ U n t i r in g ,  m p r a  note ) .  U  W

I- I  .i 11' n i i n  I o l  ( i i . ld ic  l l c i i i i ) ) .  i d  a i I I X  (s la le m c n l o l M a i l r n c  l.c lio lia w k ), / , /  al I I )  ( M U *

July I9 8 0 |
I N D I A N  ( . ' I l l l . | )  W I  I I A l l l :

I.IIJ

h o w e v e r ,  t o  v o l u n t a r y  a c t i o n s . 141 N o n e t h e l e s s ,  t h e  I n d i a n  s l n l d ’ s  t i i b e
s h o u l d  b e  e n t i t l e d  t o  i n t e r v e n e  i n  v o l u n t a r y  a d o p t i o n s .  G i v e n  l h a l  t h e
t r i b e ’ s  p a r t i c i p a t i o n  i n  a n  i n v o l u n t a r y  p l a c e m e n t  i s  d e s i r a b l e  t o  a s s u r e
t h e  b e s t  p o s s i b l e  p l a c e m e n t  f o r  a n  I n d i a n  c h i l d ,  t h e r e  i s  n o  a p p a r e n t
r e a s o n  t o  d i s t i n g u i s h  v o l u n t a r y  p r o c e e d i n g s .  S i m p l y  b e c a u s e  a n  I n d i a n
p a r e n t  g i v e s  u p  a  c h i l d  w i l l i n g l y  t o  a  s t a t e  o r  p r i v a t e  a g e n c y  d o c s  n o l
m e a n  t h a t  t h e  a g e n c y  w i l l  d o  a  b e t t e r  j o b  o f  p l a c i n g  t h a t  c h i t  .* i n  a n  
a p p r o p r i a t e  h o m e . 142

T h e  r i g h t  t o  i n t e r v e n e  w o u l d  b e  o f  l i t t l e  v a l u e  w i t h o u t  n o t i c e  o f  
p e n d i n g  p r o c e e d i n g s .  T h e  d u l y  o f  g i v i n g  n o t i c e  u n d e r  t h e  A c t  f a l l s  o n  
t h e  p a r t y  s e e k i n g  c u s t o d y ,  o r d i n a r i l y  a  s t a l e  a g e n c y .  U n d e r  ( l i e  A c t ,  t h e  
r i g h t s  o l  n o t i c e  a n d  i n t e r v e n t i o n  e x t e n d  t o  " t h e  p a r e n t  o r  I n d i a n  c u s t o ­
d i a n  a n d  t h e  I n d i a n  c h i l d ' s  t r i b e . ” '43  T h e  A c t ' s  d e f i n i t i o n  o f  " I n d i a n  
c h i l d ’ s  t r i b e ”  a l l o w s  t h e  c h i l d  t o  h a v e  o n l y  o n e  t r i h e . 144 I f  a  c h i l d  i s  a  
m e m b e r ,  o r  i s  e l i g i b l e  f o r  m e m b e r s h i p ,  i n  m o r e  t h a n  o n e  t r i b e ,  t h a t  

l c h i l d  i s  t r e a t e d  a s  a  m e m b e r  o f  t h e  t r i b e  w i t h  w h i c h  h e  o r  s h e  h a s  
; “ m o r e  s i g n i f i c a n t  c o n t a c t s . " ' 43 T h e r e f o r e ,  i n  a  p r o c e e d i n g  i n v o l v i n g  a  
| m u l t i - t r i b a l  I n d i a n  c h i l d ,  ( h e  p a r t y  s e e k i n g  c u s t o d y  o n l y  n e e d  n o t i f y  
| I h e  t r i b e  w i t h  t h e  m o r e  s i g n i f i c a n t  c o n t a c t s .  T h e  A c t ,  h o w e v e r ,  f a i l s  t o  
‘ d e f i n e  “ s i g n i f i c a n t  c o n t a c t s , ”  s o  l h a l  t h e  p a r t y  s e e k i n g  c u s t o d y  m u s t  d e ­

t e r m i n e  a l o n e  w h i c h  t r i b e  t o  n o t i f y .  E v a l u a t i o n  o f  " s i g n i f i c a n t  c o n ­
ta c t s ”  t h u s  b e c o m e s  a  t h r e s h o l d  q u e s t i o n  l o  b e  d e t e r m i n e d  b y  p r i v a t e  
p a r l i e s  b e f o r e  a n y  o f  t h e  p o t e n t i a l l y  a l f c c t e d  t r i b e s  h a v e  h a d  a n  o p p o r -  

i ( u n i t y  t o  a p p e a r . 146 T h i s  p r o b l e m  i s  c o m p o u n d e d  b y  t h e  l i k e l i h o o d  
l h a l  a  p o t e n t i a l l y  a f f e c t e d  t r i b e  w i l l  b e  e n t i r e l y  u n a w a r e  o f  t h e  p r o c e e d ­
in g s ;  a  t r i b e  c a n n o t  c h a l l e n g e  l a c k  o f  n o t i c e  u n l e s s  it l e a r n s  o f  t h e  p r o ­
c e e d i n g  b y  s o m e  o t h e r  m e a n s . 147

M l  S t t  25 U  S  C  §§ 191 l(c ). 1912(a) (S u p p  I I  1978)

M2. V o lu n ta ry  ad o p tio n s  m a y  account for as m a n y  us o n c -ilu rd  u l the im a l nu m b e r o l 

adoptions. I V 7 7 / / e a r in g ,  s u p r a  n o le  3, a l 356-59 T h e  N a tio n a l C o n g ic ss  o l A m e ric a n  In d i-

I aas raised this p o in t unsuccessfully  in  an attem p t lo  e x p a n d  the trib es' r ip lil o l in te rve n tio n  

' U  al 1)6  V o lu n ta ry  actions m a y  have been exem p ted  l io m  ihc  A i l  because o f  t ig o io u s  

L lobbying by Ih e  M o r m o n  church, w h ic h  fea ie d  c o m p lic a tio n s  lo r  ils  e d u catio n al p lacem ent 

[■ program, i d  a l 192-216, 4 )1 -7 4 . w h ic h  was strongly  c ritic ized  h y  ih c  tu b es / J  a l 219. ’ M l 

' M )  2 )  U  S <’ tj 1912(a) (S u p p . I I  1 9 /8 ) T h e  A c t d e lin e s  " In d ia n  c u sto d ia n " as a p a i- 

' ts l o i In d ia n  leg al g u a rd ia n  / d  § I9 0 ) ( 6 )  S m u la ily .  " p a ie n l"  is d c lin c d  as a b io log ica l 

parent or an  In d ia n  p e is o n  w h o  la w lu l ly  ad o pls  a n  In d ia n  c h ild . I d  tj | 9IIJ (9 )
M4. I d .  §  1903(5).

MS Id .

M 6. " I l  is assum ed lh a l  ih e  a p p ro p ria te  o llic ia l can m a k e a ic a so n a h lc  ju d g m e n t j Ih i i i i  

: Much In d ia n  trib e ih e  In d ia n  c h ild  has the m ure s ig m ln a m  co n lac ls  |s ic | " I I  K H i I- N o  
, to-1386, s u p ra  n o le  27, i l  20 .

M7. A  h y p o th e tic a l s itu a tio n  w il l  i l lu s liu ic  lire p o in t SupjH isc a c h ild  is e lig ib le  lo i 

aarotlmenl in  T u b e  A  and T r ib e  B  'IT ib e  .1  is nearby, lias  an active n iic ic s l in  the c h ild  and
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C le a r ly , ju risd ic tion  over a ch ild  custody proceeding cannot be 
trans le rred to more than one tribe a l a lim e. A lthough a single eligible 
Irans lc iee tribe must he identified in each case, there is no compelling 
icason why a ll tribes with an interest in a ch ild  shou ld  not be entitled lo 
notice o l the proceeding and be given an opportun ity to intervene on 
ihc child 's behalf. R ather than the lim ited and exc lusionary “ signifi­
cant contacts" test. Congress cou ld  h a v e  requ ired notification o f  all 
tribes having minimum contacts w i t h  I h e  c h i l d ,  thereby increasing the 
like lihood  o f  tribal participation i n  I h c  proceeding

I he right to intervene a lso  is v irtu a lly  meaningless unless notice o f 
proceedings is prom pt and re liab le  and unless placements that have 
been made without adequate notice can be reversed. The Act expressly 
provides fo r reversa l. I f  denied notice o r  the opportun ity  to intervene, 
the ch ild ’s parent o r  tribe may petition fo r new proceedings.UM F o r the 
welfare o f  the ch ild , however, p rob lem s shou ld  be avoided before a 
p lacement has been made.

T h e  p a r ly  seeking custody must “ notify  the parent o r Ind ian  custo­
dian and (he Ind ian child 's tribe, by registered m ail with return receipt 
requested.” 1-4'' II the "identity o r location o f  the parent o r Ind ian cus­
todian and the tribe cannot be determ ined,” 1'" the p a rly  seeking cus­
tody must notify  the Secretary o f  the In te rio r .1*1 Strictly construed, 
however, the Secretary need be notified on ly  when the part seeking cus­
tody can identify neither the legal guard ian tior the tribe. I f  that party 
does n o l know  the address o f  Ihe ch ild ’s tribe, then it law fu lly  may 
notify the parents a lone . The Act would have been m ore effective at 
insuring the partic ipation o f  a l l concerned i f  it requ ired that Ihe Secre­
tary be notified whenever the identity o f  the parent, the Ind ian custo­
dian, or the tribe “ cannot be determ ined ."

A dd itiona l p rob lem s arise in w ork ing out the impact o f  the notice 
provisions on  the custody proceeding its e lf T o  protect the rights o f 
parents and I ribss, (he Act proh ib its ho ld ing a ch ild  custody proceeding 
until "a t least ten days a lte r receipt o f  notice by the parent o r Im lita

lac th lic s  lu  p ro v id e  s u p p o rt, b u l llic  s u tc  agency i lc lc r iliiiie s  l l ia t  T r ib e  H  has Ihc 

s ig n ific a n t c u n ljc ls  I f ,- in ly  T r ib e  B  is n o lt lic d , an d  ilic n  d eclin es n> in te rve ne , t ribe A  

receive n o  notice o l llic  p roc eed ing  despite ih e  benefits a v a ila b le  lo  Ih c  c h ild  f io iir  ils inlar-

v e n lio n
M X  2S U S C  {j 1914 (S u p p  I I  1978).

149 U  §  1912(a)
I Ml U  (em phasis  a d d e J ) Ih c  H ouse ( o n in iiltc c  le a d  th is  phrase as m e a n in g  "Induct 

cu sto d ia n  o r  ih e  lu b e  "  I I  It  K i r  N o  95 13X6. \ u p n t  n o le  27, al 21 

I M  25 U  S  C  Ij 1914 (S u p p  I I  I9 7 X )

July 1980) I N D I A N  (  I l l l . I )  W l . l  l  A K I :

custodian and the tribe o r S ec re ta ry ." '”  Th is ambiguous phrase may 
lead to interesting prob lem s i f  il is interp ieted to mean, as Congicss 
probably intended, that the proceedings not begin until all parlies have 
had notice fo r ten days. If, ten days a lte r the parents in a child custody 
proceeding have acknow ledged receipt o f  notice the tribe has not ac­
knowledged notice, what is the court to d o ? '51 Fu rtherm ore, the Act 
implies (hat parlies seeking custody may notify either the parents or the 
tribe, i f  on ly  one can be identified. The slate cou ils . on Ihe other hand, 
apparently cannot proceed unless both the parents and the tribe have 
received notice.

This p rob lem  may encourage stale agencies to avoid notify ing pa r­
ents and tribes by routine ly sending notice to the Secretary. Once noti­
fied, the Secretary has on ly  fifteen days to identify , locate, and notify 
“ the parent o r Ind ian custodian and the tribe .” '5-4 This lim ited lime 
and the lack o f  any funding fo r this add itiona l re spon s ib ility '" may 
Biean lh a l parenta l and tribal input w ill be avoided. Inderd , even if the 
Secretary makes the required “ diligent efforts to relay such no tice ,"'56 a 
Hale court need on ly  wail ten days a fter the Secretary receives notice to 
begin proceedings. Hence, the child may be placed o r adopted before 
the Secretary's fifteen day period to notify Ihe parents o r  Ihe tribe lias 
elapsed.I5/

152 I J  § IV 12 (a) l l ic  D e p a rtm e n t o l llic  In lc n o r  succeeded in  getting  tills  lim e  lim n  

K duccd fro m  30 days  I t  K . R i p  N o . 9 5 1 3 X 6 , s u p ra  n o te  27. a l 32 I'lc s u m u h ly  tins  

p oorly-p unctuated  phrase was in te nd ed  lo  m ean "receipt o l  notice by the p aten t ot In d ia n  

custodian an d  ih e  trib e | , |  or by the Secretary.-'

153. 1 lie le g u la liu n s  a v o id  Ib is  p ro b le m  by use o l Ihc d is ju n c tiv e  " o t "  rather I lia n  the 

conjunctive " a n d ,"  44 L e d  R eg  45,096, 45,103 (19 79) (to  lie c o d ilie d  a l 25 I  I R

|  23 11(a)). as d o  Ihc suggested "g u id e lin e s "  Tor stale courts. t J  al 67.5X4. 67.5KX

154 25 U  S.C . § 1912(a) (S u p p . I I  1978) (em phasis  added).

155. T h is  is  s ig n ifica nt in  lig h t o f  past c ritic ism  o f  the B u ic a u  o f  In d ia n  A lla n s - m anage 

■ c n l  o f  In d ia n  c h ild  w elfare services, a n d  re com m en d ation s tha t the D ep art inc ut o l  I Ic a lili. 

Education, a n d  W e lfa re  be g ive n  oversig ht o f  a n y  new  prog ram s. See note 99 o t p r a  S e e  

a lto  IV 7 7  H e a r in g ,  m p r a  no le  3, at 104-05, 109 (s la le m c n l o l V ir g in ia  Uausch)

156. i t  R . R l:P  N il .  95-1386. s u p 'o  note  27, r*  V

157 S e c liu n  104 o f  the  A e l, 25 U S C  § 1914 (. ,.p  I I  I9 7 X ), p erm its reversal o l p late  

Bents m ade in  v io la tio n  o f  its p ro v is io n s  lo r notice, b u l ro u tin e  n o tific a tio n  o l  the S c c ic la iy  

k n o t, strictly speaking, a v io la tio n . A  case m ig h t be m ade lh a l the c h ild 's  p atents a n d  tub e 

•e re  id e n tifia b le  and th e ie fo re  s h o u ld  have been n o tifie d  d irectly  H o w e ve r, p ro v in g  lh a l a 

M Ic  or p riva te  agency kn e w , or s h o u ld  h a ve  k n o w n , o f  ih e  id e n tity  an d  w h c ic a b o u ts  o l  Ihe 

parents and trib e w o u ld  be d ill ic u ll  T o  lu r lh e r  c o m p licate  m a ile rs, the A d  also m a y  be 

interpreted as re q u ir in g  notice an d  d e la y  o l  proceedings each lim e  un In d ia n  c h ild  is m o ve d  

from one p lacem ent lo  another. I f  a c h ild  m ust tic m o ve d  several nines d u rin g  llic  |tc n d rm  y 

o fc o u il proceedings, l l ic ic  is a d an ger o f  in d e fin ite ly  p ostp onin g  lin a l d isp o s itio n  o l a case 

>1 also w u u ld  be possible for agencies lo  ftu s lia le  Ihc A e l hy d c h b e ia lc ly  m o v in g  In d ia n  

dhld rcn lo  force postponem ents Slates an d  tribes co uld  t ty  lo  tcsolvc this p ro b le m  hy 

agreeing to  w a ive  th e  statutory d e la y  (b u t not the re q u ire m e n t o l n o tice) lo i  secondary
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T ra n s fe r s  o f  I'roc i'cd iiig .s  Jo T rib a l C o u r l

eligible (liild rcn
Notice is im portan t, in pa ri, because an interven ing parent o r  iribe 

can petition (lie state court lo  transfer the proceeding to a tribal 
cou rt.,SH Th is right is lim ited , however, lo  proceedings invo lv ing  "an 
Ind ian ch ild  not dom ic iled  o r  residing witfein ihc reservation o f  the In ­
dian ch ild ’s iribe .’ ’ 1'''

An Ind ian  ch ild  who resides on  a reservation o rd in a rily  would be 
subject io  exclusive trib a l ju risd ic tion .160 States, 011 the other hand, 
have exclusive ju risd ic tion  o ve r ch ild ren  (hat d o  not reside on a reser­
vation and child ren who reside on  a reservation subject to Pub lic Law 
280. The Ind ian C h ild  W e lfa re  Act makes a ll proceedings involving 
child ren in the fo rm e r g roup transferab le , hut excepts out o f  the latter 
group ch ild ren who a re  members o f  a particu la r tribe but reside on 
another tribe ’s reservation , e.g., a child en ro lled  in (he mother's tribe 
hut liv ing  on llic  father's reservation.

A hypothetical case illustrates the p iob lcm . Tw o  child ren , A and 
//. are members o f  T rib e  .4’. a Pub lic l.aw  280 tribe in Washington. A 
lives on the reservation o f  T rib e  S ; B  lives in Chicago. In  a sla le pro­
ceeding in Illino is , />' can be transferred lo  the courts o f  T rib e  X. In s 
Male proceeding m W ash ington ; however, A cannot he transferred to 
llic courts o f  T rib e  X  Iron ic a lly , in cases like  this, the Ind ian Child 
W c lla ic  Act gives Public Law  280 tribes a greater interest in their off* 
reservation ch ild ren . A pparently , the d ra lic rs  o f  the Act did not fu lly 
consider the te rrito ria l im p lications o f  this p rov is ion . Con fusion  could 
have been avoided s im p ly  by slating that where trib a l ju risd ic tion  is noi 
exclusive, ju risd ic tion  may, nonetheless, be transfe rred  to the tribe.

Denial o f  Petition f o r  T r a n s f e r

An otherw ise p rop e r petition fo r transfe r invo lv ing  an eligible In*, 
dian c lu ld  and an e lig ib le  trib a l court may be denied i f  either o f  (be
placem ents p en d in g  H nal c o u rl a c tio n. S u ch  agreem ents m ig h t nor s u rv iv e  challenge hy 

aggrieved I n j u n  parents, how ever.

I sk / , / tj 1 1 1  1(b )

159 /,/
I (.11 / , /  tj tu t  | ( , i |  I he A ct's  d c l i i i l l iu i i  u l “ r c s e ic jliu ii,"  u t  tj 19111( 111). includes i l l  f iq j

hinds cc iiIiiii j  reservation. a n d  a ll l iu s l  a llo tm e n ts  whenever loc ated , d e lib e ra te ly  rc vc niq g! 

ihc ic m iIi 111 I M i i i e a u  v D is i iic t  f o u l ,  420 U  S 4 2 5 (1 9 7 5 )  I I R . R i f  N i>  9 5 1 3 8 6 . n fO B  1
nole  I I  .11 71

In i  Sec lim e  X<> ,v a iC iiiii|> a iiy in g  le d  i u p i , t

.Inly I9 8 0 |
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p a r e n t s " ' 2 o r  i h e  t r i b e  o b j e c t s ,  o r  i l  t h e  s l a l e  c o u r l  l i n d s  “ g o o d  c a u s e ”
n o l  10 m a k e  I h e  t r a n s f e r . 161 T h e s e  l i m i t a t i o n s  c o u l d  o p e r a t e  l o  l i u s i r a t e  
n u m y  p r o p o s e d  t r a n s f e r s .

O b v i o u s l y ,  t h e  p r o p o s e d  t r a n s f e r e e  t r i b e  m u s t  h e  g i v e n  a n  o p p o r ­
t u n i t y  t o  o b j e c t .  M a n y  t r i b e s  l a c k  t h e  i n t e r e s t  o r  r c s o u i c e s  l o  p l a c e  a n d  
s u p p o r t  l o s l c r  c a r e  c h i l d r e n .  B e c a u s e  t h e  p a r t y  s e e k i n g  c u s t o d y  e f f e c ­
t i v e l y  c h o o s e s  t h e  e l i g i b l e  t r a n s f e r e e  b y  d e t e r m i n i n g  t h e  " I n d i a n  c h i l d ’ s  
t r i b e "  f o r  n o t i c e  p u r p o s e s , h o w e v e r ,  t h e r e  i s  a  c o n s i d e r a b l e  p o t e n t i a l  
l o  h a v e  u n i n t e r e s t e d  t r a n s f e r e e s  d e l i b e r a t e l y  s e l e c t e d ,  w h o  t h e n  w i l l  o b ­
j e c t .  P r o b l e m s  a l s o  a r i s e  f r o m  t h e  A c t ' s  f a i l u r e  t o  s p e c i l i y  h o w  l o n g  a  
s l a l e  c o u r t  m u s t  w a i t  b e f o r e  c o n c l u d i n g  l h a l  a  p r o p o s e d  t r a n s f e r  h a s  
n o l  b e e n  a c c e p t e d  b y  t h e  t r i b e . A  s t a t e  c o u r t  m i g h t  r e t j u i r e  a  w r i t t e n  
r e s p o n s e  f r o m  t h e  t r i b e  w i t h i n  a n  u n r e a s o n a b l y  s h o r t  p e r i o d  o l  l i m e  
a f t e r  h a v i n g  r e c e i v e d  n o t i c e .  T h e  p r a c t i c a l  e l l e d  w o u l d  b e  l o  i n h i b i t  o r  
d e f e a t  a  t r i b e ’ s  o p p o r t u n i t y  t o  a c c e p t .

E i t h e r  p a r e n t ,  I n d i a n  o r  n o n - I n d i a n ,  m a y  v e t o  a  p r o p o s e d  t r a n s f e r  
r e g a r d l e s s  o f  t h e  o p i n i o n  o f  t h e  t i i b e  o r  t h e  s l a t e  s o c i a l  s e r v i c e  a g e n c y .  
W h e n e v e r  t h e r e  i s  p a r e n t a l  d i s a g r e e m e n t  o v e r  ( h e  p r o p e r  f o r u m ,  s t a t e  
c o u r t s  t h u s  w i l l  p r e v a i l .  G i v e n  t h e  g o a l s  o f  t h e  A c t ,  a  p r e s u m p t i o n  i n  
f a v o r  o f  t r i b a l  j u r i s d i c t i o n  w o u l d  h a v e  b e e n  p r e f e r a b l e  10 t h i s  e l l e c i i v e  
p r e s u m p t i o n  f o r  s t a t e  c o u r t  j u r i s d i c t i o n .  M o r e o v e r ,  l l i c  s l a t e  c o u r l  i t s e l f  
m a y  v e t o  a  t r a n s f e r  l o  a  t r i b a l  c o u r l  f o r  " g o o d  c a u s e . "  T h e  A c t  d o e s  
n u t  d e l i n e  t h i s  t e r m  a n d  h e n c e  l e a v e s  t o  t h e  d i s c r e t i o n  o f  s t a t e  t r i a l

162. 25 LI S  C . tj I'M  1(b) (S u p p  I I  1978) I Ins h r m lj l io n  was recom m en d ed  hy llic  N j  

tional T u b a l  C h a irm e n 's  A sso ciatio n / V 7 7  / / e a r in g ,  iu p r a  m ile  3. ai 158 (M n le iiie n l n l C .il 

t in  Isaac) I he D c p a ilm e n l o f  l lic  In lc rm r lu ith c r  icc n m m c n d c d  lh a l any c h ild  over llic  age 

of twelve yc.u s  lie able In  object lo  Iranslcr I I  R  K i r. N n  95 I1H<>. t u p r a  m ile  27. a l 12 

A lthough th is  was n o l inc lu d ed  in  the A ct, ih c  D e p a rtm e n t o f  the Im c n n r  inserted n  i i i  the 
guidelines lo r  slale courts 44 F e d  Reg. 67,584. 67.591 (1979)

163. 25 U  S .C  § 1911(b) (S u p p  I I  1978) T h is  is  consistent w n h  ih e  H o u s e  C o n iiiiil lc e 's  

contention. I I  R . R l . f  N o  95 -1386. s u p r a  n o le  27, a l 21. lh a l tin s  p iu v is n o i o l  lire A d  is 

ncrcly  "a n io d ilie d  d oc trin e  o l / a r u m  n u n  lo n v e m e n s  "  S e e  a ts a  u t  a l 4(1 A s was n o le d  in  

ihe Senate R ep o rt: " ( io o d  cause" was in te n d e d  io  preserve the stale courts’ " l lc x ih iln y  "  S 
R e t  N o . 95-597, 9 5 th  C o ng .. 2d  Scss. 17 (1978).

164 Sec notes 143-46 <1 a c c o m p a n y in g  le a l s u p r a  W i l l i  res|iccl to  transfers o l jo n s d ic  

lion some stales lh a l have ad o p te d  P u b lic  l  aw 280 m a in ta in  the statute g ia n ts  e n / u u t e  

child welfare ju r is d ic tio n  o n  reservations. 25 U S C  §  1122 (1 9 7 6 ) Il i r i i i j m s  iin tc s o h c d  

ahcther a lo b e  in  a P u b lic  1 aw  280 slate that lacked any subject m a lle i ju ris d ic tio n  over 

child custody proceedings p rio r  lo  ih c  A ct n o w  lias s u lh c ic n l subject m a ile r ji in s d ie iio n  lo  

icccpt a transfer o f  ju ris d ic tio n , t he A e l saves p n o i slale a u l lio n iy  under P iih ln  I aw 280.

Id  jj 1911(b) (S u p p  I I  1978). a n d  there is  leg isla tive h istory lo  ih e  d ie d  il i. i l  ln h c s  g a m  n o  

jurisdiction un d er (lie  A e l except b y  ic a s s u m p iio n  S e e  I I  K  R t f  N o  95 -1386, s u p ra  m ile  
27. ai 11-32.

165 T h e  D e p a rtm e n t o f  the In te r im  tu g g e t ls  l l iu i stale c o u ils  gisc lim e s  al Icasl iw c o ly  
i t p  44 F - d .  R eg  67.584. 67.592 (1979)
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judges llic  decision lo  Iran s lc r a proceeding. Judges opposed lo  irans* 
lets lo  m lia l courts in genera l are un like ly  lo  re linquish stale courl ju - 
risdiclioi. Iron ica lly , llic  Act, which was lo  remove Ind ian children 
lio in  (lie hands o f  s la le  judges who "o ften fa iled  lo  recognize the essen­
tial Ir ih a l re lations o f  Ind ian  peop le and (he cu ltu ra l and social stan­
dards prevailing in Ind ian communities and fam ilies ,’ ’ "*6 places the 
remedy, transfer 10 irih a l courts, in the v irtu a lly  un lim ited discretion o f 
slale judges. This potentia l p rob lem  m i f f e t  h a v e  been prevented hy in ­
cluding a short, c lear list o f  criteria fo r  denying transfe r and by creating 
a presumption in favo r o f  triba l ju risd ic tion  rather than against il.

Emergency Placements

Once an Ind ian child has been placed in a foste r care o r  adoptive 
home, any subsequent change o i placement must fo llow  the Act's no­
tice and transfer procedures.167 There is a loopho le , however, permit­
ting "em ergency”  rem ova l o f  Ind ian  ch ild ren from  Ind ian homes 
without meeting (he notice o r  transfer requirements. W h ile  true emer­
gency situations may well require some stream lined rem oval proce­
dures, the Act fails lo  lim it these procedures suflic iently lo  protect 
parental and tribal interests. Emergency placements "to  prevent immi­
nent physical damage o r  harm  lo  the c h ild "16" may be made by agen­
cies on their own authority , w ithout notice to the Ind ian ch ild ’s tribe, 
and may last until the s la le  agency determ ines that the rem ova l is no 
longer necessary.16'' I  he Act contains no lim e  lim it on when the stile 
agency must commence a ch ild  custody proceeding with the concomi­
tant safeguaids o f  notice, intervention , and transfer.

The Act’s provision 011 emergency placements apparently is lim­
ited to cases invo lv ing "an  Ind ian child who is a resident o f  o r U ; 
dom iciled on a reservation, bu l tem pora rily  located o l f  Ihe reserva-i 
lion .” 17"  Strictly construed, the Act’s emergency rem ova l provision op-; 
patently does not cover Ind ian  ch ild ren dom iciled  o l f  the reservation. 
A lthough this distinction p robab ly was not intended by the drafter? oT

   - J
IN ,  25 u s e  § I W I ( J )  (S u p p  I I  I07K )

167 u  § im
I 6X t J  {j 1122 l l i i s  p ro v is io n  was c n lic i/c d  h y  ih c  A m c in .a n  C iv i l  l.ih c flie s  U iic  

/ v  ” / / r . /w ip .  \ n p t u  no le  4. a l IH4. 1 8 I X ) .  an d  b y  Ihc l> c p .n lm c m  o l  the  In te rio r. I I X  

N il  15- 1 1X6. In / 11,1 note 27, a l 12, w h ic h  suggested a 7 2 -lm u f l im it  T h e  H ouse C o rn n u a c ij 

assum ed stale agencies c o u ld  he trusted lu  keep c m e ig c m y  re m ovals  to  "a  reasonable t c ig A { 

» l lim e  "  / , /  al 25 l i

Ii.'*  25 l l  i i  I tj 1122 (S u p p  I I  I1 7 X )

I / I I  /■ /  (em phasis ad d ed )
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I h e  s e c t i o n ,  I h e  a m b i g u o u s  l a n g u a g e  c o u l d  s e v e r e l y  r e s t r i c t  l l i c  i c a c h  i 
( h e  e m e r g e n c y  p l a c e m e n t  p r o v i s i o n .

S ta n d a rd s  o f  P r o o f  and  P la c em en t P re fe re n c e s
M a n y  I n d i a n  c h i l d  c u s t o d y  p r o c e e d i n g s  w i l l  c o n t i n u e  t o  l i e  h e a i d  

i n  s l a l e  c o u r t s .  T h e  A c t  t h e r e f o r e  a t t e m p t s  t o  p r o t e c t  I n d i a n  f a m i l i e s  b y  
e s t a b l i s h i n g  s l r i c . e r  s t a n d a r d s  f o r  t h e  r e m o v a l  o f  c h i l d i c n  a n d  f o r  t h e  
c h o i c e  o f  a l t e r n a t i v e  p l a c e m e n t s .  T h e  A c t ’ s  s t a n d a r d s ,  h o w e v e r ,  a r c  
o f t e n  v a g u e  a n d  m a y  b e  c i r c u m v e n t e d  e a s i l y .

I n i t i a l l y ,  r e m o v a l  o f  a n  I n d i a n  c h i l d  i s  n o t  t o  b e  a u t h o r i z e d  h y  a  
s l a l e  c o u r l  u n l e s s  t h e  j u d g e  i s  s a t i s f i e d  l h a l  “ a c t i v e  e l l b r t s  h a v e  h e e n  
m a d e  l o  p r o v i d e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  
d e s i g n e d  t o  p r e v e n t  t h e  b r e a k u p  o f  ( h e  I n d i a n  f a m i l y  a n d  t h a t  I h e s e  
e lT o r t s  h a v e  p r o v e d  u n s u c c e s s f u l . " ' 7 ' T h i s  s t a n d a r d  i s  l i k e l y  t o  p r o v e  
n o  r e a l  b a r r i e r  t o  r e m o v a l ,  h o w e v e r ,  g i v e n  t h a t  C o n g r e s s  h a s  f o u n d  t h a t  
s l a t e  p r o g r a m s  h a v e  b e e n  i n a d e q u a t e  a n d  i n e f f e c t i v e ,  a n d  ( h a t  s t a t e  s o ­
c i a l  w o r k e r s  a n d  j u d g e s  o f t e n  a r e  i g n o r a n t  o f ,  o r  b i a s e d  a g a i n s t ,  I n d i a n  
f a m i l y  v a l u e s .

I n  a s s e s s i n g  t h e  n e e d  l o r  r e m o v a l ,  t h e  d i s p o s i t i v e  q u e s t i o n  u n d e r  
t h e  A c t  i s  w h e t h e r  r e m a i n i n g  i n  t h e  h o m e  “ i s  l i k e l y  t o  r e s u l t  i n  s e r i o u s  
e m o t i o n a l  o r  p h y s i c a l  d a m a g e  l o  t h e  c h i l d . " ' 77 T h i s  i s  t o  b e  p r o v e d  b y  
" c l e a r  a n d  c o n v i n c i n g  e v i d e n c e "  i n  t h e  c a s e  o f  f o s t e r  c a r e  p l a c e m e n t ' M 
a n d  " b e y o n d  a  r e a s o n a b l e  d o u b t "  i n  t h e  e a s e  o f  t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s . 174 A l t h o u g h  b o t h  o f  t h e s e  s t a n d a r d s  a r e  f a m i l i a r  l e g a l  t e r m s  u l  
a r t ,  ( h e y  a r e  l i k e l y  l u  b e  o f  l i m i t e d  u s e f u l n e s s  i n  c h i l d  c u s t o d y  p r o c e e d ­
i n g s . 17'  M u c h  o f  t h e  t e s t i m o n y  i n  t h e s e  p r o c e e d i n g s  w i l l  c o n s i s t  o f  t h e  
o p i n i o n s  a n d  j u d g m e n t s  o f  p h y s i c i a n s ,  p s y c h o l o g i s t s ,  a n d  s o c i a l  w o r k ­
e rs .  m a k i n g  i l  e x t r e m e l y  d i f f i c u l t  t o  d e v e l o p  a n y  c o n s i s t e n c y  i n  t h e  a p ­
p l i c a t i o n  o f  t h e  s t a n d a r d s  o f  p r o o f .  M o r e o v e r ,  a p p e l l a t e  c o u r t s  
t r a d i t i o n a l l y  h a v e  d e f e r r e d  t o  ( r i a l  c o u r t  d i s c r e t i o n  i n  a p p l y i n g  t h e s e  
s t a n d a r d s .  T h u s ,  a l t h o u g h  t h e  A c t ’ s  s t a n d a r d s  m a y  i n c r e a s e  t h e  l i e -

i ’ l t o  § 1112(d)
172 t it  S 1112 (c )
173 U

174 i J  § 1 1 12 111  “ | I |hc coninnllec feels ilui llic icmUval ul a Jnld limn llic patents i>
[ i  penally is  g r e il,  i r  n o l greater, lh a n  a c r im in a l p e n a lly  "  I I  K K i r  N u  1 5 1 1 X 6 . ,« ///. /  
f ode 27, i l  22

175 T h e  bill o r ig in a lly  p ro v id e d  for "o v e rw h e lm in g  c v n lc m c ."  In n  N j v j j u  lcg.il seiv 

ion lawyers suggested " d e a r  and c o n v in c in g "  w u u ld  be less vague and m ure l.n n il ia i  lu  

judges /V 7 7  H e a r in g ,  s u p r a  note J, a l 27K. 2*1.5 (s ljlc m c n ls  u l I i n  I Ik 'i I iu iJ  S > iI lliM im e . 

u d  R u lh  H o u g h to n )  I h c  D c p a iim c iil u l  l l ic  l i i lc u m  il iu u g lii  even " c Ic ji  and c o n v in c in g "  

loo high ■  s ia n d u d  I I  K  K i r  N u  15  1 186. t u p r a  m ile  27. a l 12 )1
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quency o l appeals , il is doubtfu l d ia l die judgment o f  many tria l court 
judges w ill he disturbed hy higher courts.

In child custody cases, stale court judges are like ly  lo  re ly  heavily 
o il expert testimony There fo re , the qua lity  o f  expert testimony and the 
cu ltu ra l background o f  (lie experts are more im portant than the quan­
tum o f  p roo f. The Act directs slate courts to seek the op in ions o f 
“ qua lified  expert witnesses,"1 w ithout fu rth e r defin ition . Since one o f 
the underly ing prem ises o f  the Act is (h i t  state courts have generally 
m isunderstood Ind ian cu ltu ra l and fam ily  o rgan iza tion ,17' Congress 
should have made the cu ltu ra l and sociolog ical testimony o f  tribal 
members and trib a l p rofessiona ls an essential element o f  the proceed­
ings. As the Act now reads, it a llow s stale courts to consider the testi­
m ony o f  anthropo log ists, socia l caseworkers, and sociologists in 
establishing triba l k inship and ch ild rearing patterns, w ithout con­
fron ting the experts o f  the tribe itse lf.17"

Once the decision to rem ove a child has been made, a suitable 
home must be found . G ene ra lly , (he Act gives first preference lo  other 
members o f  the ch ild ’s "extended fam ily ,"17’' then lo  other fam ilies in 
the ch ild ’ s tribe, and last to o ther Ind ian homes and in s lilu lion s .1"" A 
state court can circumvent these preferences, however, by finding 
"good cause to  the c on tra ry ."1" 1 Th is undelined phrase a llow s state 
court judges lo  exercise b road discretion to continue p rio r practices. 
Judges who p reviously app lied cu ltu ra lly  inappropriate standards to 
Ind ian ch ild  placements and who therefore were the targets o f  the Act, 
may, under the guise o f  “ good cause," continue to app ly  inappropriate
standards.

T he  Act empowers tribes to establish by resolution their own pref­
erences fo r  sta le-ordered ch ild  placements, and s la le  courts arc directed 
to fo llow  tribally -estab lished preferences as long as they result in "the

. /(• 25 U S C  (j 1 0 1 2 (c )(1 ) (S u p p  I I  I97H ) I Ins m eans " c xp c ilis c  b e yo n d  Ihc n u u a il

social w o ik c i ( ju a lili i 'a ltn n s  "  I I  K  H i  »• N o  *>S-1386. t u p r a  note  27, a l 22 

177 25 U S C g  1901(5) (S u p p . I I  IV7H)
I7H l  lic  possib le exclusion o f  la y m e n  was c n lic i/e d  in  (lie  b e a r in g  /V 7 7  H e a r ty f. 

i i i / i r t i  m ile  V a l 295 (statem ents o f  S y d  B eaune an d  R u il i  H o u g h to n ) I lie  S c c ic ia iy  o f l l«  j 

In li'i i.M  has ic lcascd a ic g iila tn m  o n  th is  m a ile r  Sec notes 2-12 41 &  accom p anying  letl

m/m
I 79 " I  Mended lu im ly "  is lo  be d e lin e d  h y  In b a l law  and lU M in ii,  25 U S C  tj |903{]) 

(S u p p  II 1978). a n d  im g h l in c lu d e  n o n -In d ia n  le la liv c s  / W / / < w /> rn  m ile  1. al IM 
|s |a ie m e iil o l C a lv in  Isaac) I l  is  u n i  le a l w h e lh r i In b a l  c o u il  decision:, o i  llic  le illin o n y  

l i i l u l  m r ii i l ie is  w il l  lie c 'o iu lo  avc. or w lic lh c i Male- pnlgcs w ill  rc so il m sicad  lo  "e ip erl^  

a i i i l i io |H ilo g n a l ic p n ils  w h ic h  m a y  lie  in  c o n llic l w ill)  in b a l n e w s  c

ISO 2S U S C  !) I ' l lS ( a l  ( b )  (S u p p  I I  1978)

1X1 /,/

July  1080)
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least restrictive setting appropriate lo  the pa rticu la r needs o f  the
ch ild .” 1” 2 A lthough sta le court;: are advised lo  respect “ the prevailing
social and cu ltu ra l standards o f  the child 's Ind ian  com m un ity" in m.ik
ing such judgm ents,'"3 "least restrictive setting,”  like  “ good cause," is
discretionary and may be lo o  vag"e a standard fo r e lleciive appellate review.

A lthough it establishes placement standards that a ie compatible 
with Ind ian  goals, the Act leaves stale courts re lative ly free to choose 
whether o r n o l to fo llow  them. Thus, the op in ions o f  stale (\>ur( judges 
as to what is best fo r the ch ild  in ind iv idua l ch ild  custody proceedings 
u ltimately may take precedence over both the preferences set fo rth  in 
(he Act and any preferences legislated by the tribes.

S p e c i a l  R i g h t s  o f  i ' a r e n t s
Parent

Throughou t the Act, the phrase "parent o r Ind ian  custodian" is 
used to identify ind ividua ls who are entitled to notice, intervention, 
and the right to petition lo r  the invalidation o f  p r o c e e d i n g s .A u " In ­
dian custod ian" under (he Act is any Ind ian who lias legal custody o l 
the child through tribal law o r custom o r "to  whom tem porary physical 
care, custody, and con tro l have been transferred by the parent.” 1"' 
This defin ition is broad enough to include the Ind ian representative o l 
a child placement agency who obtains (he ch ild  tem porarily  o r uudci 
duress. The Act speaks o f  “ transfer" but not o f  vuluilury transfer o r o f  
the purpose o f  the transfer. In  princip le, an Indian caseworker, with 
only temporary custody o f  an Ind ian child , can he (lie  beuelieiary o f  
the Act’s p rovisions fo r notice and intervention.

A "p a ren t" is defined as “ any bio logica l parent o r  pa ien ls o l an 
Indian ch ild " o r an Ind ian adoptive parent o f  an Ind ian ch ild .'"7 A 
non-Indian, therefore, can be the parent o f  an Ind ian child iliiough 
birth, but not through adoption . I f  an Indian woman m arries a non-

182 I d  §  1115(c) T h t t s c c lio n w a s s u g g e M c d b y il ic N a lio n . i l  1 1 d ia l (  l u l l  m en's  Asso 
a n kji. /V77 //taring, suprj n o le  3. a l 159-M I, 258-5*7

183 25 U S C  § 1915(c) (S u p p  I I  1978) th e  H ouse t 'l im m il lc c  t i l l  this w o u ld  in l in e

lo end Ihc a p p liia lu n i j f  " w lo lc . m id d le  ila s s  v a lu e s"  lu  i h i l . l  p l a n  m in i  d c u siu n s  I I  l<

Rep N u . 95-1386, \ u p r a  note 27, a i 24 th is  section docs n o l apply  c a p lu illy  lo  los ic i 
koines licensing, '.ow ever

184 25 L V j.C . §§ 1911(c). 1912(a), 1914 (S u p p  I I  I 9 /K |
185 Id § 1903(6)

186 T h e  A c t ditccls  nonce lo  ih c  " p a ic u l o t  In d ia n  cu sto d ia n ”  in  ihe a l lc u u liv c  1,11 1912(a) (em ph asis  added)

, 187 I d  § 1903(9)
t
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Indiiin and they have a child , (lie non -Ind ian  man is a parent under (lie 
Ind ian C h ild  W e lfa re  Ael. I f  the non -Ind ian  la the r subsequently dies 
and (he wom an rem arries another n on -Ind ian , this second spouse is not 
considered a parent under (lie  Act and cannot become the child's “ In ­
dian custod ian ," even a lte r his w ife’s death. I le has no rights under the 
Act and he cannot protect the interests o f  the ch ild ."" ' This discrim ina­
tion can lead to serious and un fortunate consequences.

( ourt-Appointed Counsel

Parents and Ind ian  custodians are given the right lo  court-ap­
pointed counsel i f  they cannot a ffo rd  counsel o f  ihe ir ow n .11*'’  I f  the 
appointment and payment o f  counsel in such cases is no l a lready p ro­
vided fo r by slate law , the Secretary o f  (he In te rio r , “ upon certification 
o f  (he presiding (sta le ) judge , sh a ll pay reasonable fees and ex­
penses."1'*' H ow ever, no special app rop ria tions fo r  this purpose are au­
thorized by the Act. T he  Secretary is to draw on general 
app ropria tions fo r Ind ian w elfare authorized by the 1921 Snyder 
Act.1’"  fu r th e rm o re , use o f  the phrase "reasonab le  fees" indicates (hat 
there is some discretion on  (he part o f  Ihe Secretary lo  approve or 
otherw ise regu late counsel fees. Consequen tly , with little money avail­
able and the possib ility o f  a rb itra ry  ru lings on the reasonableness o f 
fees, attorneys may be extrem ely hesitant to accept appointment in
these cases.

“ Higher Standards o f P rotection"

The Ind ian  C h ild  W e lfa re  Act cautiously provides that whenever 
“ S ta le o r Federa l law  app licab le to a child custody proceeding . . . 
provides a higher standard o f  protection to the rights o f  the parent or 
Ind ian custodian o f  an Ind ian child  than the rights provided under thii 
|A ct), the S la te  o r Federa l C o u r l sh a ll app ly  the State o r  Federal slan- 
d a id ." 1"2 The Act does n o l specify what constitutes a “ higher stan-

IKK because Ihe A i l  d iie c ls  n o tic e  lo  Ih c  "p a ren t o r  In d ia n  cu sto d ia n ,"  p io b le m t alat 

m ay arise a lie n  there are m o  parents, separated perhaps, a n d  an  In d ia n  custodian A ll  h*v» 

an in lc ic s l. Inn l l  is n o l c le at w in c h  o l ll ic m  in iis l he n o lilic d  b c lo rc  stale p io cc cd in g i C M

Jawltilly begin
|K9 25 U S C  ft 1912(b ) (S u p p  I I  I9 7 X ) I lie  sl.tlc c o u rl in  Us d iscretion also in a ) ip -

|H iin l counsel lo r d ie  c h ild  l l o l l i  l l ic  N a tio n a l I  on g ic ss  o l A m e ric a n  In d ia n s  a n J  Depart­

ment o l ih e  In te r io r , ho w e ve r, op p osed  a llu r d in g  In d ia n  c h ild re n  a n ^ h i  in  in u rl-a p p o iA M d  

counsel I I  K  K l  !• N o  95 -1 3 8 6 , nr/>/tf no le  27, a l 32. / V / Z  I I r a t i n g ,  s u / t r o  no le  3, al 144. 

I'M l 21  U S C  ft | v l 2( h | | S u p p  I I  1978) 

l*rI / • /  See n o le  37 u iy va  

I 92 21 U  S  I  ft 1921 (S u p p  I I  1978)

July I N D I A N  (  I l l l  |>  wi l  l  A K I

dard ”  o f  protection, a decision that often depends on one ’s point o f  
view.1"' A lthough this provision o f  Ihc Act p robab ly  was mcanl to a l­
low Indian parents lo  argue under whichever law they preferred, it p ro ­
vides broad discretion lo r  the courts to  continue lo  app ly slate 
standards to Ind ian child custody proceedings.

L n r o r c c m c i i f  a n d  I m p l e m e n t a t i o n

Standurds are meaningless unless enforced Consequently, fa ilu re  
to app ly statutory standards must be either reversible, punishable, o r 
boih. Fu rtherm ore, a ll parlies must be aware o f  the right to invoke the 
remedies provided by law to insure a statute's eifeeiivcness.

The Ind ian Ch ild  W e lfa re  Ael authorizes the parent, child , o r tribe 
to “ petition any court o f  competent ju risd ic tion  lo  inva lidate" a child 
custody proceeding that violates the Act’s p rovisions on exclusive tribal 
jurisdiction, transfer, notice, rights o f  intervention, consent lo  adoption, 
or standards o f  p ro o f.1"4 The implication is that die Act bars inv.dida- 
tion o f  a child custody proceeding fo r v io la tion  o f  ils other provisions, 
e.g., placement preferences. There is no justification fo r lim iting en­
forcement to those vio lations listed, as other v io la tions cou ld he equally 
damaging to Ind ian children.

An add itiona l enforcement prob lem  arises because, undci the 
terms o f  (he Act, the child's parents and tribe arc to be notified o f  a 
custody proceeding on ly  i f  “ the court knows o r lias reason to know  d ia l 
an Indian ch ild  is invo lved .” '"5 T o  invalidate a e lu ld  place >enl fo r 
lack o f  notice, the parents o r tribe must prove not that the child is in 
fact an Indian, bu l that the state court knew or hod reawn to know that 
the child is an Ind ian . I f  the child's Ind ian status is no l discovered until 
after the placement, the Ael docs not mandate reversa l.'"h Abandoned 
children may be placed irreversib ly in non -Ind ian  homes, simply be­
cause their status as Ind ian children is revealed too late.

193 W a s h in g to n  is one slale lh a l adopted special lu J ia n  c h ild  p lacem ent ru les p i m i io  

caictm cnl o l  (he In d ia n  C lo ld  W e lfa re  A e l W a s h  A i i m i n  C o m  ftft 388-70-091 in  -095. 

218-70-450. 3 8 8-70-60 0  lu  -640 F r o m  some in h cs ' v ie w p o in t lliese lu lc s  go la i( l ie i  ili.u i ilie  

Ael lo  prolccl In d ia n  c h ild ie n 's  and fa m ilie s ' special needs, . hy in c lu d in g  u n c ii io lla h lr  
childicn

194 25 U S C .  ft 1914 (S u p p  I I  1978) As d ia lle d , ll iis  s c iln in  applies m il)  lo  ftft I l l l  

103 o f the A d .  25 U .S .C  ftft 1911-191) (S u p p  II  I97K)

195 Id. ft 1912(a).

196 A s  a practical m a lle i, a  casew orker can d o  t i l l l r  lo  id c iiu ly  an ab an d on ed  ch ild  

Absent (he report o l ihe ch ild  o r som e o ilie r  | k-is o ii ai U ir scene, b illo w e d  hy a check w iili  

the appropriate in b a l  o llice . Ih c ic  is o n ly  llic  ch ild 's  a p p e a ijn ic  lo g o  on  II a w o ik c i s im p ly  

believes a c h ild  is In d ia n , i i  is s li l l  d i l in u l i  lo  d c lc im in c  w h n .li m i x  is in  tic n o lilic d
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K i't'u la lury Implement itliun

The bare statutory language o f  any m a jo r new law is lik e ly  lo  p ro ­
vide liu le  guidance fo r liiose seeking lo  enforce o r im p lem ent Us p rov i­
sions. The Ind ian  f lu i d  W e lfa re  Act certa in ly is no exception; 
consequently, the A d  directs the Secretary o f  (lie In te rio r lo  p iom u l- 
gate regu lations lo  ca rry  out ils  p rov is ions .192 G en e ra lly , implementing 
regu lations expand the genera l term s and requirements o f  a statute and 
reconcile superfic ia lly  inconsistent statements. Most o f  (he regulations 
promulgated under the Ind ian  C h ild  W e lfa re  Act by the In te rio r D e ­
partment, however, are expressly lim ited in cll'ecl. The regulations 
were ca lled  “ gu ide lines”  and were “ not intended lo  have legislative ef- 
fec l.” ,9K They were pub lished , Ihe D epartm ent said, o n ly  because 
many judges expressed interest in the Departm ent’s view s.199 In  dis­
cussing the purpose o f  the guidelines, the D epartm ent has argued that 
it was not au thorized to mandate sta le courl procedures and lh a l the 
p rim ary  responsib ility fo r  interp reting the Act must rest with state court 
judges.20" The Departm ent nonetheless predicts lh a l " |c ]o u r ls  w ill take 
what the D epartm ent has to say in to  account,” 201 while rem ain ing “ free 
to act contrary . . .  i f  they a re  convinced that (the gu ide lines) are not 
required by the statute itse lf.” 21’2 T he  guidelines w ou ld he lp  solve a 
number o f  the Act's shortcom ings i f  fo llow ed . A l the same time, the

107 25 U S C ' . t )  IV 52 (S u p p  I I  1978) th e  d e a d lin e  lo r  im p le m e n ta tio n  was M a y  7,

1979 I lie In st In te r io r  d ra ft w as released F e b ru a ry  2b. 1979, a lm o st fo u l m o n th s  after the 

A ct's  a p p ro v a l, a n d  d e a lt p r im a r ily  w ith  ih c  A d 's  as yet u n fu n d e d  g ia n t  p ro v is io n s  This  

d ra ft was d istr ib u te d  lo  tr ib a l c h a irm e n  u n d e r cover letter fro m  Fo rre st G e r a rd , Assistant 

S u m . i i )  o f  the  In te r io r , a n d  w as ac co m p a n ie d  h y  a D e p a rtm e n t o f  In te r io r  N ew s Release 

d ated  I c h iu a r y  28. 1979 A s  a result, a great d e a l o l  t in tc  a n d  energy was d iss ip a ted  in  field 

h e a lin g s  contracted  lo  the  N a tio n a l C o n g ic s s  o f  A m e ric a n  In d ia n s  a n d  N a tio n a l A m erica* 

In d ia n  1 n h a l C o u it  Judges A sso c ia tio n  b efore l lic  A c t’s m ost sensitive  an d  s ig n ific a n t provi­

sions co u ld  be addressed A l  least tw o  oth er inconsistent d rafts  (o n e  d ated  A p r il  .1 and 

a n o th e r A p r il  19. w ith o u t fu rth e r id e n tif ic a tio n ) were c irc ulate d  in fo r m a lly  p r io r  lo  publica­

t io n  o f  the o llic ia l prop o sa l in  the  F e d e ra l R egister o n  A p r il 23. 4 4  Fe d . R eg. 23.992, 2J.99J, 

21.1100(1979) F in a l re gu lation s  were n o t p u b lish e d  u n t il J u ly  3 1 .4 4  Fe d . R e g  45,092(1979) 

( to  be c o d ified  in  25 C  F  R  § §  13, 23), c o ve rin g  o n ly  tc a ss u m p tio n . p a y m e n t o f  co u rl-ip - 

p o in te d  counsel, n o tific a tio n  o f  th e  Seer1 try . a n d  g ia n ts  S u p p le m e n ta l, n o n -b in d in g  "rec­

o m m e n d e d  g u id e lin e s "  were p u b lis h e d  N o v e m b e r  26, 44  F e d . R eg  67,584 (19 79), covering 

p la c e m e n t proceedings T h e  S ecretary o f  th e  In te rio r  w a iv e d . 44 F e d  Reg. 23,992, 21.993, 

24.UO0 (19 79). the  [r e v is io n s  o f  F»cc O rd e r  N o  I2.U44, 41 F e d  R eg  12,661 (19 78) T h e *  

p ro v is io n s  c a ll lo r  p ic -p u b !ic « h o n  re view  b y  a ll aireclcd p arlies  and lo r  a n  cM cnd cd  suly-

d a y  c o m m e n t [ ic iiii  J
I9K 44 l  ed  R e g  24,(XX), 67.584 (1 9 7 9 )

199 U
2(N> U  a i 67,584. S r e  a h o  i d  a l 45,0*76, 45,097, 45,099 4

J il l  I d  al 67,584 
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guidelines ihemselves raise new prob lem s; lienee Ihe ir e lletiiveness in 
addressing each m a jo r area o f  the Act warrants discussion

Applicability: “ Indian C h ild "

T he  Departm ent's guidelines attempt to t la i i ly  ihe application o l 
the Act lo  Ind ian ch ild ren in a number o f  ways. I trsl, they suggest that 
slate courts inquire in to the status o f  every ch ild  involved in a custody 
proceeding.201 In assessing a ch ild ’s status, iub .it determ inations o l 
membership o r e lig ib ility  lo r  membership arc meant to be conc lu ­
sive.21''' Absent a tribal decision o r a decision by the Buieau o f Indian 
A ffairs, the guidelines o ile r live factors indicating “ reason io  believe" 
that a ch ild  is an Ind ian ch ild .201 O f  these, on ly  one may he read ily 
veiified on  appeal: whether someone has told the courl that lire child is 
an Ind ian . The rcm a in d tr are not so easily established o r reviewed on 
appeal. They include knowledge by an o llice r o f  Ihe court lha l Ihe child 
may be an Ind ian , knowledge by the cou rl o r a showing lo  the court 
that Ihe ch ild ’s o r parent’s dom icile is in a predom inantly Indian com ­
munity, o r  indications from  the child itse lf which give the court reason 
to believe he o r she is an Ind ian .206 These guidelines fa il lo  consider, 
moreover, Ihe situation in which the child's status is not dtscovetcd un ­
til a fte r the proceeding is begun, an e rro r fo r which there is no remedy.
In add ition , there is no remedy fo r intentional m isrepresentation o f  a 
child's status.

Exclusive T riba l Jurisdiction

The regu lations a lso attempt to  c la rify  tire Act's provisions conlct 
ring exclusive triba l ju risd ic tion  over ch ild  custody proceedings. Be­
cause the Act conditions ju risd iction  on (lie residence or dom icile o l die 
Indian ch ild , several concerns arise. Courts must lirst determ ine winch 
lands are subject to triba l ju risd ic tion and which are governed hy die 
stale. The regu lations authorize reassumplion o f  ju risd iction  over ac­
quired triba l lands which were never actually lost lo  a sta le .2'”  I hey 
exclude from  tribal ju risd ic tion  lands that once were part o f  a reserva­
tion but subsequently were lost, not from  express statutory language 
such as lh a l in Pub lic Law 280, bu l rather from  jud ic ia l interpretations

203 I d  at 67,588.

204. I d  i t  67.586 A s  o r ig in  a ll)  proposed. the g uid e line s  subjected In t iu l d c tc iiiiin a  

bant to  " in d e p e n d e n t v e r if ic a tio n "  by stale c o u ils  I d  at 24.IXX)

1 205. I d  *1 67,584. 67,586 

i 206. I d

( 207. I d  at 45.092-93
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o l Miitnics stleni as to irih a l governm ent.1"11 The regu lations can be 
c in ic i/cd in this regard fo r con llic liug  with the Act's attempt lo  lim it 
ju d ic ia l disestah lislim enl o f  reservations.2"4

Another concern is the standard to he applied hy the Secretary in 
evaluating a petition . lixpand ing at length on the Act’s provisions lo r 
lubes' reassumpiioi) o f  exclusive ch ild  w elfare ju risd ic tion , the In terior 
Department's regu lations establish c r i t e r i a  f o r  secretarial app rova l o f 
reasstimplion petitions. F o u r o f  t h e  c r i t e r i a  a r e  b road ly  discretionary, 
invo lv ing consideration o f: whether t h e  t r i b a l  “ constitution o r ether 
governing document, i f  an y " authorizes I h c  tribe to adjudicate child 
custody proceedings;21" whether the tribe ’s courts com p ly with the p ro ­
cedural requirements o f  the Ind ian C iv il R ights Act;2"  whether the 
tribe’s child care services arc adequate;212 and whether the tribe has a 
way o f  “ c lea rly  iden tify ing" its members.211

f l i c  first o f  these criteria a llow s the Secretary lo  sit as a tribal 
supreme court, interpreting the tribe's constitutional provisions. C on ­
stitutionality under trib a l law  shou ld be adjudicated, a l least in the f.rsl 
instance, by triba l courts .214 The second and fou rth  criteria a lso a llow  
secretarial judgm ent on questions o l tribal law, while the third places 
the Secretary in (he position o f  an expert on child w elfa re , superior to 
the tribe ’s own child welfare professionals. The Secretary ’ s decisions 
Mill no l he read ily  subject to reversal on appeal as abuses o f  discretion.

T o  qua lify  fo r reassumption o f  ju risd ic tion ,21' a tribe must show 
lha l it has sufficient child care services and competent juven ile  courl 
facilities. T o  obtain funding to start these institutions, however, tribes 
may have lo  show that they have ju risd ic tion . The regulations are 
helpf ul in lh a l they attempt to avoid a “ C atch -22" situation by permit-

m  U  al 44 .092. 44,093.

209 See n o le  160 s u p r a
210 A /  J i 44.092. 44 .0 96  A s  o r ig in a lly  proposed, th is  p ro v is io n  lacked Ihe words " i f

an y." a lih o u g h  m a n y  ia ig e  trib es, in c lu d in g  Y a k im a  a n d  N a v a jo . o |>e ia lc  u n d e r custom ary,

u n w n iic n  co nstitution s. I J  a i 23,992. S e t  a ls o  i J .  ai 44.092, 44.096

211 I J  at 44,092. 44 .0 96  (c itin g  24 U  S  C’ . £  1302 (1 9 7 6 )) T h e  re g u lation s  a ie  inten­

tio n a lly  broad e n o u g h  lu  in c lu d e  u n c o n v e n tio n a l d e c is io n .m a k in g  bodies. S e t  44 l  ed. Reg.

44.1192 93. 44.094 (1 9 7 9 )
212 I J  at 44.096. T h e  T a c ililifs  need be adequate o n ly  lo r  " m o s t”  c h ild ic n . I d .  U

44.093

211 I J  a l 44.0*16
214 I his J |ip c a ic d  to  be ih e  r u lin g  o f  the S up rem e C o o n  in  S a nta  C la ia  I'u e b lo  v, 

M j i I i i i c / .  416 U  S 49 ( IV7M) H o w e ve r, the In te rio r  D e p a rtm e n t lec ls  it has a responsibility 

" n o l f tu | ca rictse its a jip ro v a l p ow er lit  a m a n n e r that a u lh u u /c s  v io la tio n s  o l c iv il t ig h u .’>

44 I cd Keg 44,092. 45.094 (1979)
214 I'c t ilin n  lo r  tc a ss tin ip lio n  is n o l an ad m issio n  that the trib e lacked juris d ic tio n  ia

the lu s t instance 44 l ed R eg  44.092. 44,092 93 ( I9 7 9 |

J"'y D«0| INDIAN CIIII.D Whl ! AR1.

ling tribes to base reassumption petitions on  the funds and facilities 
they wilt be e lig ib le to receive if they reassume jiin sd ie iion . '" ’ Ih e  
other side o f  the p rob lem — tribes that reassume ju risd iction , but do not 
receive funds -remains.

F in a lly , the guidelines address the issue o f  whether slate, federal, 
o r triba l law w ill establish (he dom icile o r residence o f  Ind ian children 
The Departm ent declined to make tribal law dispositive or to establish 
a single un ifo rm  federa l rule. Instead, the Departm ent has reasoned 
lha l residence and dom icile “ are well defined under existing state 
law .’ ’ 2'7 A lthough no l conclusive, this gu ide line signals s la le  courts 
that in the event o f  a conflict between slate and tribal law, the D epa rt­
ment p robab ly would recognize stale law. T he  result is like ly lo  be 
inconsistent treatment o f  m ob ile  Indian ch ild ren  and fam ilies/

N o t i f i c a t i o n

The Act suspends slate proceedings until ten days a lte r “ receipt o f  
notice by the parent o r Ind ian custodian and the Iribe o r the Secie- 
lary .’ ’2,a In an attempt to p rov ide c larification o f  Ihe practical meaning 
o f this prov is ion , Ihe Departm ent o f  (he In te rio r has suggested that 
slate courts begin counting a lte r the last o f  these parties has been no ti­
fied.214 In addition , stale courts are encouraged lo  notify both the p a r­
ents and (he Ind ian custodian; “ (e|ven where on ly  custody is an issue, 
noncustodial parents c learly  have a legitimate interest in the matter."-’ -'" 
A lthough notice prob lem s remain , Ihe import o f  the regulations is to 
■.crease triba l participation through notice.

T r a n s f e r  o f  P r o c e e d i n g s  t o  T  r i b a l  C o u r t s

The guidelines address the prob lem s o f  transferring proceedings to 
tribal courts extensively, i f  not always constructively. They lim it the 
transfer option to instances “ where the child is not dom iciled o r resid­
ing on an Ind ian reservation,” 221 thereby preserving an apparently ac­
cidental distinction in the Act.222 This is like ly  to exacerbate prob lems 
in racing-(o-lhe-courlhousc, where a state and tribe share concurrent 
jurisdiction over a reservation: i f  a child who resides on a reservation

216. ! J . at 44.095.

217. I d .  at 67,5115 (em ph asis  a d d e d )
218. 25 U  S C  8 1912(a) (S u p p  I I  1978)

219. 44 Fe d  R eg  67.584 , 67.589 (19  7 9)

220. I d .

221. I d .  at 67.590

222. See notes 148-60 &  a c c o m p a n y in g  test s u p ra
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happens lo  he seen lir.sl in s la le  court, I lie regulations J o  no l provide 
a u llio ii ly  lo r  the c ou rl (o  transfer ju risd iction  lo  a tribal courl.

I lie regu lations Jo , however, p rom ote notification o f  a ll potential 
transferee tribes hy suggesting (bat s la le  courts n o li ly  each tribe that 
■niglil be the “ Ind ian child 's tr ib e ."223 A ll o f  those no lilied  are (hen 
eucouiuged 10 assist in Je ie rm in ing  which tribe has the most significant 
um lac ls  with ihe child.-’24 As factor* to be used in evaluating signifi­
cant contacts, the In te rio r D epartm ent has suggested lh a l the child ’s 
length o f  residence on the reservation and frequency o f  contacts with 
the tribe he considered, a long  with the child 's participation in tribal 
activities and fiuency in Ihe language. T he  Departm ent also has rec­
ommended lh a l consideration be given to the residence o f  the child's 
relatives, the child 's expressed se lf-identification , and whether the tribe 
has asserted an interest in the ch ild , e ither in the past o r when notified 
o f  the custody proceeding.22* Between two tribes, actual membership is 
considertu conclusive by (he Departm ent, because "(l]h e  Act itse lf and 
the legislative h istory make it c lea r lha l triba l rights are to be based on 
the existence o f  a political re la tionsh ip  between the fam ily  and the 
tribe."-’ 2" O ve ra ll, (his approach considerab ly improves the approach 
implied by the Act itself, as discussed p rev iou s ly .227

I he guidelines go on to suggest that stale courts retain jurisdiction 
over a custody proceeding unless the child 's parents, Ind ian custodian, 
o r tribe m ake a “ p rom pt”  request fo r transfe r a fte r having received no­
tice o f  the proceeding.22" Consequently , judges are encouraged to de­
cide. on a case by case basis, the re lative promptness o f  transfer 
requests. The In te rio r Departm ent has defended this guideline as an 
antidote to wait and see tactics, argu ing lh a l state judges would have 
treated the lateness o f  requests as “ good cause”  not lo  transfer any­
way.22'1 It may effectively lim it the right o f  fam ilies and tribes lo  inter­
vene il judges exercise b road power to deny transfer requests fo r lack o f 
promptness.

>23 -34 I cd  K eg 67.584, 6 7 ,5 *6 -8 7  ( W O )

224 t i t  I Im  suggestion w as add ed  in response io  co m m e n ts  oh lire A p r il 23 proposal.

I J  .it 24.1*10 

>25 44 l ed K eg 6 7 .5 *4, 67,587 (19793

22<> /< / (e m p h a s is  added).

22? 25 IJ S  C‘ tjjj I9U 3(5), 1912(a) (S o p p  I t  1978) Sec notes 143-46 &  accom panying '

Icel in/i/if
228 44 I cd Keg 67 ,5 90  (19 79) T h e  o r ig in a l p rop o sal, i d  al 24,U00, 24,001, spoke o f *

lo n e ly "  icqucsl lo r iran slc r I lie  D e p a rtm e n t o l llic  In te rio r a p p are ntly  belic»a 

p io in p lly "  is less vague llia n  " t im e ly  " U  at 67.584. 67.590 

239 / , /  at 67.584. 67,590
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O n c e  a  t i m e l y  r e q u e s t  i s  f i l e d ,  t h e  I n t e r i o r  D e p a r t m e n t  h a s  s u g ­
g e s t e d  t h a t  t r i b a l  c o u r t s  b e  g i v e n  a t  l e a s t  t w e n t y  d a y s  l o  r e s p o n d  t o  a  
p r o p o s e d  t r a n s f e r  o f  j u r i s d i c t i o n . 2 m  B e c a u s e  t r i b a l  c o u r t s  m u s t  k n o w  
w l t a l  t i m e  l i m i t  t o  o b s e r v e ,  s o m e  t i m e  l i m i t  i s  n e c e s s a r y  t o  p r o t e c t  t h e i r  
r i g h t  l o  a c c e p t  t r a n s f e r  o f  j u r i s d i c t i o n .  H o w e v e r ,  t h e  t w e n t y  d a y  m i n i ­
m u m  i s  m e r e l y  a d v i s o r y ,  a n d  i n d i v i d u a l  s t a l e  j u d g e s  i c m u i n  l i c e  t o  a c ­
c e p t  o r  r e j e c t  i t .  C o n s e q u e n t l y ,  t r i b a l  c o u r t s  m u s t  p o l l  e a c h  s t a l e  c o u r l  
j u d g e  l o  a s c e r t a i n  h i s  o r  h e r  p o s i t i o n  a n d  s h o u l d  n o l  . r e l y  o n  t h e  
t i n i e f i r a i n e  r e c o m m e n d e d  i n  t h e  g u i d e l i n e s .

F i n a l l y ,  t h e  g u i d e l i n e s  a t t e m p t  t o  c l a r i f y  t h e  b r o a d  c o n c e p t  o l  
“ g o o d  c a u s e ”  t h e  A c t  a d o p t s  a s  a  b a s i s  f o r  r e f u s i n g  l o  t r a n s f e r  j u r i s d i c ­
t i o n  t o  a  t r i b a l  c o u r t . 2 )1  U n f o r t u n a t e l y ,  ( l i e  c l a r i f i c a t i o n  r a i s e s  n e w  
p r o b l e m s .  L i s t e d  a s  e x a m p l e s  o f  g o o d  c a u s e  a r e  t h e  a b s e n c e  o f  a  t r i b a l  
c o u r t  s y s t e m ,  l a t e n e s s  o f  t h e  r e q u e s t  f o r  t r a n s f e r ,  o b j e c t i o n  b y  t h e  c h i l d  
( i f  o v e r  t w e l v e  y e a r s  o f  a g e ) ,  a n d  " u n d u e  h a r d s h i p  t o  t h e  p a r t i e s  o r  
j f i t n e s s e s . " 212 T h e  g u i d e l i n e s  s u g g e s t  t h a t  s l a t e  c o u r t s  c o n s i d e r  t h e  

c l o s e n e s s  o f  t h e  c h i l d ’ s  r e l a t i o n s h i p  t o  t h e  t r i b e  o n l y  i f  t h e  c h i l d  i s  o l d e r  
t h a n  l i v e  y e a r s  a n d  h a s  n o  l i v i n g  p a r e n t s  t o  a c c e p t  o r  r e j e c t  t h e  p r o ­
p o s e d  t r a n s f e r . 231 T h e  D e p a r t m e n t  h a s  s u g g e s t e d  t h a t  " s o c i o - e c o n o m i c  
c o n d i t i o n s  a n d  t h e  p e r c e i v e d  a d e q u a c y  o f  t r i b a l  o r  B u i e a u  o f  I n d i a n
A d a i r s  s o c i a l  s e r v i c e s  o r  j u d i c i a l  s y s t e m s ”  s h o u l d  n o t  b e  c o n s i d e r e d  
g o o d  c a u s e  l o  d e n y  a  t r a n s f e r . 234

230. Id . al 67,592 A len day wailing period originally wav pmposcd U  al 24 IN HI,
24,001 T o  avoid a proposed iranslcr, ihc tribal courl must allirmaiivciy dcdm c Unless llic
tlilc courl hears Iroin ihc iribe lo Ihe contrary within the lime limit, il is supposed lo dismiss Ihe proceeding

231. See notes 162 66 A accompanying texi supra.
232. 44 bed Keg u7,584, 67,391 (1979) This dillers significantly I nun llic oiiginal pro­

posal, ut al 74,000, 24,001, which included: “child's biological parents aie deceased or on 
available"’, “an Indian custodian or guardian has not been appointed", and "child has had 
little or no cunlacl with his Indian tribe, or members o t his Iribe, lor a significant penod ol 
lime " The clement o f "significant lime" inviled abuse by slale judges, ihc policy hasis lor 
Ihc olhei factors is unfathomable The laci that a child has bec-n orphaned or abandoned is 
■o evidence lhal Ihe iribe lacks an interest in his or her future Suppose, lor example, a 
school-age child accompanies his or her Indian patents on an cniplovnicnl iclaied move lo a 
city. If llic parents were killed emoulc, there would have been good cause to keep the child's 
custody in slale courl. "Unavailable" also was an overly anihiguuus wold Ihc rationale 
•as perhaps lhal a dead or "unavailable" parent lias no inlciest in avoiding iianslcr loi llic 
courts lo protect. However, ihe lerm niighl possibly have been construed lo include a parent 
hospnalired wiih a chronic ailmenl, thereby requiring loslcr care lor the child

233. This is on ihc theory lhal the paicnls, in exercising llicu riglil lo object lo a liauslci.
lie Ihe bcsl judges o f  a child's relationship lo Ihc iribe II ilicy aic nol m courl. oi llic child
is Ico young for contacts with ihe Iribe lo he a sigiiilicuill issue, slate couils aic advised to dnicgard Ihu factor allogelher I J  al 6 7 ,584. 67,391 234 id.
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T h e  I n t e r i o r  D e p a r t m e n t  a p p a r e n t l y  c o n s i d e r e d  t r a n s f e r  t o  b e  a  
p r i v i l e g e  r a t h e r  t h a n  a  r i g h t ,  s i m i l a r  l o  t h e  c o m m o n  l a w  d o c t r i n e  o f  
J o r u m  n o n  c o n v e n ie n s . T h i s  w o u l d  e x p l a i n  t h e  i n c l u s i o n  o l  ‘ ‘ u n d u e  
h a r d s h i p ”  a s  a  f a c t o r .  T h e  D e p a r t m e n t  a d m i t s  t h a t  t h i s  c r i t e r i a  w i l l  
" l i m i t  t r a n s f e r s  t o  c a s e s  i n v o l v i n g  I n d i a n  c h i l d r e n  w h o  d o  n o l  l i v e  v e r y  
f a r  f r o m  t h e  r e s e r v a t i o n , ” - , s  s u g g e s t i n g  t h a t  t r i b a l  c o u r t s  s h o u l d  scn -J  
i h e i r  j u d g e s  t o  t h e  c i t i e s  i o  a v o i d  t h e  d e n i a l  o f  t r a n s f e r .  T h e  D e p a r t ­
m e n t ' s  p o s i t i o n  i s  u n r e a s o n a b l e .  A  t r a n s f e r  c a n n o t  b e  m a d e  o v e r  t h e  
p a r e n t s '  o r  c h i l d ' s  o b j e c t i o n s  o r  w i t h o u t  t r i b a l  c o o p e r a t i o n .  O n l y  t h e  
p u b l i c  o r  p r i v a t e  a g e n c y  t h a t  i n i t i a t e d  t h e  p r o c e e d i n g  c o u l d  b e  i n c o n v e ­
n i e n c e d  b y  a  t r a n s f e r .

F i n e r y  e t ic y  R e m o v a ls

T h e  D e p a r t m e n t  r e c o m m e n d s  t h a t  e m e r g e n c y  r e m o v a l s  e n d  e i t h e r  
a s  s o o n  a s  t h e  e m e r g e n c y  e n d s  o r  w h e n  t h e  t r i b e  e x e r c i s e s  j u r i s d i c t i o n  
o v e r  t h e  c a s e . 23,1 I n  a n y  e v e n t ,  " | a ) b s e n t  e x t r a o r d i n a r y  c i t c u m s l a n c e s , "  
e m e r g e n c y  r e m o v a l s  a r e  l o  e n d  w i t h i n  n i n e t y  d a y s . * ’ 7 A l l o w i n g  t h e  
c h i l d ' s  t r i b e  l o  e n d  a n  e m e r g e n c y  r e m o v a l  b y  e x e r c i s i n g  j u r i s d i c t i o n  
c a n  h e l p  t o  l i m i t  a b u s e s  o f  t h e  e m e r g e n c y  r e m o v a l  p r o v i s i o n .  T h e  
g u i d e l i n e s ,  h o w e v e r ,  d o  n o t  r e q u i r e  n o t i f i c a t i o n  o f  t h e  t r i b e  t h a t  t h e r e  
h a s  b e e n  a n  e m e r g e n c y  r e m o v a l .  W i t h o u t  n o t i c e ,  t h e  . r i b e  c a n n o t  i d  i
t o  t e r m i n a t e  t h e  r e m o v a l .

Standards of Proof and Placement Preferences

T h e  g u i d e l i n e s  r e c o m m e n d  ( h a t  p r e - r e m o v a l  a t t e m p t s  b y  p u b l i c  or 
p r i v a t e  a g e n c i e s  t o  p r e v e n t  f a m i l y  b r e a k u p s  s h o u l d  “ i n v o l v e  a n d  m e '  
t h e  a v a i l a b l e  r e s o u r c e s  o f  t h e  e x i e n d e d  f a m i l y ,  t h e  t r i b e ,  I n d i a n  s o c i a l  
s e r v i c e  a g e n c i e s  a n d  i n d i v i d u a l  I n d i a n  c a r e  g i v e r s ,” 2iH i . e . ,  m e d i c i M  
m e n  a n d  o t h e r  t r a d i t i o n a l  e u r c r s .  T h i s  d e p a r t u r e  f r o m  t h e  A c t ' s  g e n ­
e r a l  l a n g u a g e ,  e m p h a s i z i n g  I n d i a n  c o m m u n i t y  r e s o u r c e s ,  c e r t a i n l y  w i l l  
b e  w e l c o m e d  b y  m o s t  t r i b e s .  I t  r e m a i n s  l o  b e  s e e n ,  h o w e v e r ,  w h e t h e r  
t h i s  r e c o m m e n d a t i o n  w i l l  b e  a d o p t e d  b y  s t a l e  c o u r t s .

T h e  g u i d e l i n e s  a l s o  a d d  t o  t h e  A c t ' s  p r o v i s i o n  o i l  ( h e  s t a n d a r d : !  o f  
p r o o f  i n  c h i l d  c u s t o d y  p r o c e e d i n g s .  T h e  D e p a r t m e n t  s u g g e s t s  t h a t  
" p o v e r t y ,  c r o w d e d  o r  i n a d e q u a t e  h o u s i n g ,  a l c o h o l  a b u s e , 2 W  o r  ttott *

2 ) 5  1,1
2 ) 6  A /  a  1 6 7 . 5 X 0
2 1 7  I J

2 IK I J  * 1 67,50221V llic inclusion ul akohol ahuse as a IuiIiiJiIcii dement ul |iiuut is iiilctcninf| 
c a u s e  a Mimlai lulc was tlclclcd limn llic Indian ( InlJ Wcllaic Ail tnll

July  I9 X I)| INDIAN C IIIL I) Wi-.LI-AKI: J jJ |

c o n f o r m i n g  s o c i a l  b e h a v i o r "  d o c s  n o t  c o n s t i t u t e  “ c l e a r  a n d  c o n v i n c i n g "  
e v i d e n c e  f o r  r e m o v a l . 240  T h e  c o m m e n t a r y  a c c o m p a n y i n g  t h e  g u i d e ­
l i n e s  n o t e s  t h a t  “ [ l | h c  l e g i s l a t i v e  h i s t o r y  o l  l h e  A c t  m a k e s  i t  p e r v a s i v e l y  
c l e a r  l h a l  C o n g r e s s  a t t r i b u t e s  m a n y  u n w a r r a n t e d  r e m o v a l s  o f  I n d i a n  
c h i l d r e n  t o  c u l t u r a l  b i a s  o n  I h e  p a r t  o f  t h e  c o u r t s  a n d  s o c i a l  w o r k ­
e r s . " 241 T h e  s t a n d a r d  o f  p r o o f  u s e d  b y  t h e  c o u r t s  h o p e f u l l y  w i l l  r e f l e c t  
t h i s  m a n i f e s t a t i o n  o f  c o n g r e s s i o n a l  a n d  d e p a r t m e n t a l  i n t e n t  t o  m i t i g a t e  
b i a s .  I n s o f a r  a s  t h e  u s e  o f  e x p e r t s  t o  m e e t  t h i s  s t a n d a r d  i s  c o n c e r n e d ,  
t h e  I n t e r i o r  D e p a r t m e n t  s u g g e s t s  ( h u t  s l a t e  c o u r t s  r e g a r d  a s . e x p c r t s  t r i ­
b a l  m e m b e r s  w h o  a r e  r e c o g n i z e d  w i t h i n  t h e i r  c o m m u n i t i e s  a s  b e i n g  
k n o w l e d g e a b l e  o f  f a m i l y  m a t t e r s ,  l a y  p e r s o n s  w i t h  s u b s t a n t i a l  e x p e r i ­
e n c e  i n  t r i b a l  s o c i a l  s e r v i c e s ,  a n d  s p e c i a l i z e d  p r o f e s s i o n a l s . 242 W l n l e  
t h i s  t o o  i s  a  w e l c o m e  r e i i n e m e n t ,  n o  p r i o r i t y  f o r  t r i b a l  m e m b e r s  i s  r e c ­
o m m e n d e d  b y  t h e  D e p a r t m e n t . 243

F i n a l l y ,  a c c o r d i n g  t o  t h e  g u i d e l i n e s ,  g o o d  c a u s e  n o t  t o  f o l l o w  t h e  
A c t ' s  c h i l d  p l a c e m e n t  p r e f e r e n c e s  i n c l u d e s  t h e  p a r e n t s '  a n d  c h i l d ' s  
w i s h e s ,  t h e  l a c k  o f  a v a i l a b l e  s u i t a b l e  h o m e s ,  a n d  a n y  “ e x t r a o r d i n a r y  
p h y s i c a l  o r  e m o t i o n a l  n e e d s "  o f  t h e  c h i l d . 244 R e m e m b e r i n g  t h a t  t h e  
A c t  e f f e c t i v e l y  l i m i t s  i n v o l u n t a r y  c h i l d  c u s t o d y  p r o c e e d i n g s  t o  i n s t a n c e s  
o f  p a r e n t a l  a b u s e  o r  n e g l e c t ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  p a r e n t s '  c h o i c e  
o f  a  s u b s t i t u t e  h o m e  f o r  t h e  c h i l d  s h o u l d  b e  g i v e n  g r e a t  w e i g h t .

R i g h t s  o f  P a r e n t s :  P a y m e n t  o f  C o u r t - A p p o i n t e d  C o u n s e l

T h e  I n t e r i o r  D e p a r t m e n t  b e l i e v e s  t h a t  i t  m u s t  h a v e  b r o a d  d i s c r e ­
t i o n  t o  r e d u c e ,  o r  r e f u s e  t o  p a y ,  t h e  I c e s  o f  c o u r t - a p p o i n t e d  c o u n s e l  i n  
s l a t e  c h i l d  c u s t o d y  p r o c e e d i n g s ,  t o  “ a s s u r | e |  t h e y  a r e  s p e n t  o n l y  l o r  a  
C o n g r e s s i o n a l l y - a u l h o r i z e d  p u r p o s e . ” 24 '  D e p a r t m e n t a l  r e g u l a t i o n s  a u ­
t h o r i z e  B u r e a u  o f  I n d i a n  A f f a i r s  a r e a  d i r e c t o r s  l o  e x e r c i s e  ( h i s  d i s c r c  
l i o n  b y  a n t i c i p a t i n g  t h e  r u l i n g s  o f  s l a t e  j u d g e s  o n  q u e s t i o n s  o f  f e d e r a l  
U w ,  i n  p a r t i c u l a r  o n  w h e t h e r  a  c a s e  i s  a  c h i l d  c u s t o d y  p r o c e e d i n g

240. 44 l ed Keg 67,3X4. 67,301 (1 0 7 0 ) Sec notes 172-73 &  ac co m p anying  le u  m j i f i i
241. 44 l ed. Reg 67,5X4, 67.503 (1070)

242 I J

243 7 he o tig m a lly  p m |H ised lexl o f  I lie  g uid elines suggcslcJ d ia l a i lo ld  w c lla ic  (m ile s  

uo nil, In d ia n  o i no n  In d ia n , tie p ic tc iic d  over a |te iso n  iccog nircd  w iil i in  llic  In d ia n  c h ild 's  

Inbc as an au th o rity  on Ir ih a l social an d  c u llu ia l n ig a n i / j l in i i  I J  al 24.UOO. 24.IXII Ih e  

Maiqurncss o f each lu b e 's  cu ltu re  is a s lu in g  a ig u in c iii lor a n o id n tg  lu h a l n ic tiilic is  p it  

(tried cred ib ility  O therw ise. stale courts w o uld  len d  lo  lo u i ii iu c  in  re ly  on  llic  same "c» 

yens" ihcy relied  on  p rior lo  Ih c  A e l p resum ab ly  w ith  die same results

244 I J  al 67,5X4, 67.504 I he onginal p m p u s a l  iclcned simply lo Ihc child's " t/v,

*trd>," a m u ch weaker lest I J  at 42.(XX). 42.1X12 icm p h asis  added)

245 I J  al 45,006. 45.100(1*770)
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witlun ilie meaning o f  the Ind ian  C h ild  W e lfa re  Ael,™ ’ and on whelher 
the child is an Ind ian ch ild  w itlun (he meaning o f  (he Act.2 '7 In addi­
tion. area directors have discretion lo  consider questions o f  stale law, 
inc lud ing whelher “ slate law provides fo r appointment o f  counsel in 
such p r o c e e d i n g s , a n d  whelher the state cou rt “ has abused ils dis­
cretion under state law  in determ in ing the am ount o f  fees and ex­
penses. ’ ’ 24‘' U nde r the authority  lo  determ ine whether a child is an 
Ind ian ch ild , fo r  example, the s a le  ju d g e  and the tribe may agree that a 
child is an Ind ian , bul an area d irec to r cou ld disagree and withhold 
counsel fees.

The area d irec to r is p laced in the unique position o f  being a 
supreme interpreter o f  s late law . F o r  exam p le , i f  a s la le  court deter­
mines that, under slate law , certain indigent Ind ian parents are not en­
titled to slate-compensated counsel in  ch ild  custody proceedings and 
appoints counsel in accordance with (he provisions o f  the Ind ian Child 
W e lfa re  Act, the area d irec to r can nonetheless refuse to pay counsel, 
sta ling that in his o r her op in ion , stale law  does p rovide fo r stale-com­
pensated counsel. B ound by ils own interpretation o f  s la le  law, the 
slate cou rl cannot pay counsel. As a result, lawyers apprehensive o f 
such a risk may be hesitant to represent indigent Ind ian  parents.

I he Departm ent concluded (hat lo  deve lop its own rules fo r set­
ting fees w ou ld have been less “ o rd e r ly "  and less re liab le  than leaving 
the m atter to slate courts.250 Departm enta l regu lations direct state 
judges lo  pay Ind ian parents’ counsel according to the same procedures 
and crite ria  they use in ju ven ile  de linquency proceedings.251 Juvenile 
de linquency proceedings, however, a re  based on a c rim ina l model; 
child custody proceedings, on the o the r hand, invo lve  la rge ly dilTerenl 
questions o f  fact and different procedures. Accord ing ly , the compari­
son is neither reasonable no r useful.

Higher Standards o f Protection

I he In te rio r Departm ent suggests that s late courts choose the law ,t
’•it. /,/ .a 45,105
2-17 / , /

248 U
24*7 Id I lie o r ig in a l pro|H>sal in c lu d e d  a th ird  category o f  s la le la w  fo r  scciciarial re­

n e w  w h c ilic r the M ale c o urt " I1.0 abused llic  d isc retio n  accorded n  un d er S la le  l«w t e ,

d rier runic lh a l llic  c lic n l is in d ig e n t ” Id al 23.993, 23,995 O n  re con sid eration , ihe Depart­

m ent o l ih c  In te rio r co nc lu d ed  lh a l "C o n g ic s s  has le lt  th is  d e te r m in a tio n  lo r  the courts."

/ , /  .11 45.IW 6. 45.1 1
'M i  U  at 4 ‘ ,ir« i. 4 M IM I
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that is m ore protective o f  parents’ rights on ly  w here doing so “ does no l 
infringe any right accorded by (lie Ind ian I ’ ltild  W elfa re Act to an In ­
dian ch ild  01 tribe.’ ’252 Th is lim its th danger that the “ higher stan­
dards”  provision w ill overcome the Act's departures from  slate law.-’ 5' 
However, interpretation o f  the term ‘ ‘in fringe ”  may prove as fertile a 
source o f  litigation as the phrase “ higher s tanda rd ”

F u n d i n g

Ih c  m a jo r threat to successful implementation d f l lt e  Indian Child 
W elfa re Act is a lack o f  funding fo r triba l courts and fam ily services. 
The Congressional Budget OHice p lanned a live year capital program 
fo r imp lementing (he Act. The p lan ca lled lo r appropriation o f  
$125 ,000 ,000 to bu ild and stair 150 special Ind ian-contro lled  child wel­
fare centers.25'* A lthough barely adequate to achieve the desired goals, 
this plan was never funded; Congress has not provided the tribes with 
any new funds.255

F inding themselves financia lly unable to provide adequate child 
services, tribes w ill face a dilemma. P rov id ing poor services opens 
tribes to criticism  and jeopard izes their retention o f  child welfare ju ris ­
diction. O n  the other hand, fa iling lo  exercise fu lly  Ihe rights and pow­
ers o lfe red  by the Act opens the tribes to (be charge that they lack 
interest in child welfare and should not have been o lle red responsibility 
in this area. The result, in cither case, cou ld be a c lam or lo r  the return 
o f  a ll child w elfare authority to the stales.

The shortage o f  federa l financial assistance lo  triba l courts and 
services is particu larly un fortunate because stales continue to icccive 
substantial, fo rm u la-type federa l grants-in-aid fo r social services, for
which tribes are ine lig ib le .256 The Act does no l o ile r tribes direct access
to these funds n o r does il require states lo  share ilicui. A lthough the 
Department o f  the in te rio r recognizes (hat, based on equal protection, 
individual Ind ians remain entitled to share in federally-subsidized state 
services notw ithstanding the Ind ian C h ild  W e lfa re  Act,25' tribes, 111

252. Id a l 67.584. 67.586

253 Sec n o te  192 Sc ac co m p anying  le a l 1 u p r u

254. I I  K  K t i* .  N o  95-1386. s u p r a  n o le  27. a l 29

255. F u n d s  lo r  im p le m c n la lio n  o t  ih c  In d ia n  C h ild  W e lla ie  A ct im is i he- jp p io p n a ic d  

| through the S n yd e r A e l, 25 U  S C  § I I  (19 76) See m ile  17 iup m  S n yd c i A d  lu iid m g  Im

c lild  w c lla ic  was n o l increased fo llo w in g  a d o p tio n  o l llic  In d ia n  I  In ld  W c lla ic  A t i

256. F e d e r a l  D o m e s t ic  A s u n a n c e  / ‘ta m ta m  1 H e a r in g s  t ie /m e  th e  S e n a te  S e /e t t  ( c n u n u  

tee  o n  I n d ia n  A f f a i r s .  9 5 lh  C o n g  . Is l Scss IIV 7 7 )

257. 44 Fed . Keg 45.092, 45,091 ( l* D U | llo w c s c i.  llic  1-ighlh  I u c ilil  ic c rm ty  he ld  ili.tl 

South D a k o ta  c o u ld  co ntinu e  lo  receive Public H e a lth  Service A d  lo im u la  subsidies w ilh m ilI
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llic ir governmental capacity, have no power to con tro l ihe disposition 
o f  these funds. F o r  example, s la le  foster care is fede ra lly  subsidized. 
Consequently , an ind iv idua l Ind ian  fam ily  has a right to be given equal 
consideration fo r licensing as a slate foster hom e, and an Ind ian  child 
may he entitled to state foster care support while in (he custody o f  a 
state-licensed home. A tribe cannot demand con tro l o f  a percentage o f 
ihe slate program  o r ils budget, however.1'"

C o n c lu s io n

The Ind ian C h ild  W e lfa re  Act does little  to a lte r the conditions 
that Congress held responsib le fo r  (he unwarranted b reakup o f  Indian 
fam ilies. The Act does not m andate trib a l partic ipation in case p lan­
ning o r ea rly  fam ily  in tervention . Instead, i l assigns tribes to an  adver­
sary ro le  a fte r proceedings «o rem ove the ch ild  have been initiated. 
Th is lim its tribes’ ab ility  to prevent fam ily  prob lem s. The Act’s em­
phasis is on rem ova l and placement, not prevention.

Most o f  Ihe m a jo r p rocedura l safeguards are entrusted to the child 
w elfare agencies and s la le  courts, which Congress had considered re­
sponsib le fo r the p rob lem  in itia lly . State and private agencies deter­
m ine who to notify , which Ind ian  tribe is e lig ib le lo  intervene o r lo  
accept a transfer o r ju risd ic tion , and how long an Ind ian  child can be 
kept in an emergency placement w ithout notice o r  hearing. Stale 
courts have un lim ited and unreviewablc discretion lo  deny a tran s fe ro r 
ju risd ic tion  lo  triba l courts and to observe o r reject the Act’s placement 
preferences, irrespective o f  the In te rio r Departm ent's guidelines. The*. 
Act does no l direct sta le judges lo  emphasize tribal ove r state law in 1 
m aking determ inations essential to protection o f  trib a l ju risd ic tion . No I 
p ractical standards are established fo r  state judges' ev iden tiary use o f 
cu ltu ra l materials. The provisions fo r notice and lim ing are confusing 
and impractical.

O f  great concern to some Ind ian communities, the Act appears to 
except children residing on Pub lic  Law 280 reservations fron t ils trans­
fe r p rovisions, and to except a ltogether unen ro llab le  child ren and 
many A laska Native ch ild ren . O f  even greater concern , the Act makes 
no p rovision fo r  increasing tribes' federa l financia l support commensu­
rate with their increased responsib ility . I l is meaningless to have a

III.i t i l l s  (lie  subsid ized h e a lth  service* a v a ila b le  lu In d ia n s  h u m  S u u ll i  D a t u m  reservations. 
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right lo  ad jud icate cases and provide services unless there die su llic icu l 
funds to exercise this right.

M any o f  the Act's protective provisions require an assertion o f  p a ­
rental, triba l, o r ch ild ren ’s rights hy petition?'"' Theielore, lo r ih ee lle c - 
tive enforcement o f  the Act, it is essential lh a l Indian parents and 
children understand their federa l rights, because the Act's procedures 
are complex and confusing, some e lfo rt at public education is essential. 
In fo rm a tiona l packages cou ld be included with notice o f  proceedings. 
Fu rtherm ore, a p rogram  o f  in fo rm ation  fo r state- social welfare 
caseworkers w ou ld be reasonable lo  avo id  unnecessary and unw illing 
instances o f  non-compliance.

In its current stale, the Ind ian C h ild  W e lfa re  Act w ill do little to 
change (he situation in stales not a lready comm itted to ils policy. New 
legislation w ill be necessary to assure rea lization o f  the Act’s purpose. 
In Ihe meantime, however, agreements between states and tribes can be 
used to c la rify  and strengthen procedures. Agreements cou ld  provide 
fo r cooperative, pre-rem ova l home intervention and support services, 
c larification o f  ju risd ic tion , and choice o f  law. Stipu lations may e lim i­
nate ambiguities in the language o f  the Act and m odify vague or un ­
practical lim e lim its, as well as provide lo r  cost-sharing fo rm u las, both 
states and tribes have important incentives to bargain, protection o f  
each government from  fruitless litigation, and protection o f  ch ild ren 
from  delayed o r  inappropriate attention.

U n fo rtunate ly , (he Act’s weaknesses in drafting and execution 
could frustrate even this so lu tion . A lthough the A d  expressly au th o ­
rizes agreements governing the “ care and custody o f  Ind ian ch ild icn 
and ju risd ic tion  ove r ch ild  custody proceedings,"-’Ml the Act does nol 
indicate whether such agreements may supercede its terms. Conse­
quently, agreements may be invalidated by subsequent litigation o r leg­
islative action.

In a sense, the Ind ian C h ild  W e lfa re  Act is a time-bomb. Social 
workers and agencies may be tempted to ove rlook  ils inconsistencies, 
sincerely believing lha l its policy is p lain , bu l fo llow ing the nob le

259. S t t .  e g  . 25 U S  C . §  IV I  l( l> ) (S u p p  II  1978)

260 I J  §  1919(a) A lth o u g h  n o l s p c c ilita lly  addiesscd l»y tin *  section, u g icc nicttl* 

am ong lub es, betw een tub es an d  In d ia n  o rg a niza tio ns, and between states an d  lith e  .tic  not 

p ioh ib tlcd . A g ree m en ts  between tribes and urban In d ia n  o ig a tn /a in m s  arc o l s|>enal c o n ­

cern because reservations are u lte n  at a considerable distance Ir o in  u ib u n  areas where lu  

d u n  c h ild re n  are te m p o ra r ily  subject to  state ju ris d ic tio n  lire  enpense o l sending 

representatives lo  urban c h ild  custody proceedings m a y  discourage tid ies l in m  p artic ip atin g  

One a lte rn a tive  is ten 1111%* lo  designate urban In d ia n  centers as the n  agents hi state p in  
cccdrngs.
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spirit, rather than (lie obscure Id le r , o f  this law is dangerous, because 
the Act provides lo r  reversal o l any placements made in v io la tion  o f  
m any o f  ils requirements.261 M any technical p rocedura l e rro rs may be 
made in pursuit o f  lire law 's spirit. In  a yea r o r  two, when disappointed 
litigants renew their complain ts with increasing ly sophisticated law­
yers, m any o f  these placements may be challenged and u ltim ately re­
versed. Ind ian ch ild ren d o  n o t  deserve this uncertain fate. B y  W i l l i a m s o n  U .C  C h a n g *

One o f  the visible concerns o f  the Supreme Court in recent years 
has been the delicate balancing o f  interests expressed by the concept o f  
“ ou r federa lism .” 1 The competing concerns o f  •state jud ic ia l sover­
eignty and federa l power that are embodied within this concept'lyp i- 
cally come into sharp conflict in federa l court actions brought in 
response lo  alleged deprivations o f  constitutional rights by state courts. 
Such actions ore genera lly brought under the authority o f  section I lJ83 
o f  T itle  42 o f  the United States C ode ,2 which provides a right o f  action 
fo r persons deprived under co lo r o f  slate law “ o f  any rights, privileges, 
o r immunities secured by the |federa l) Constitution and laws.” ’ The 
ro le o f  the federa l district courts has been central in this con fron tation , 
fo r often these are the courts that intervene in sla le court proceedings. ’

* A ssistant Professor o t  l a w ,  U n ive rs ity  o f  H a w a ii S chool o l I aw A l l .  1972, 

Princeton, J 1) , 1975, U n iv e rs ity  o f  C a h lu r n ia  a l U etk c lcy  M u c h  t ic d il  m ust lie g ive n  lo  

Professor D a v n l C u m c  whose w o rk . C u rrie , R n  J u J n u h i  I h c  A /e t f / e r i f J  t h j e n w ,  47 I I  

C ut. L . R t v .  317 (I9 7 H ). in s p u e d  an d  laid  Ih c  fo u n d a tio n  for this A ilic lc  I w ish lo  ad d  m y 

acknow ledgem ents lo  W il l ia m  S K ic h a id s o n , C h ie l Justice o r  ihc I I j w u i i  S u |iic in e  C o u it ,  

Dean C m ! Seltnger; M e lo d y  M u c K e iu ic , Lsq ; and C o re y  I’a ik , I si) Im  th e n  in s |iiiu iio ii 

to d  guidance.

A lth o u g h  I rcpiescnt the Slate u f  H a w a ii in  th ie e  cases discussed h c ic in , S o lo m u ia  v 

C o un ty  o f  H a w a ii, 460 l : . Supp. 473 (1). H a w a ii 1978). K o hm so n v A n y o s h i. 441 L S u p p  

359 ( D . H a w a ii 1977) (a m ic u s  cu riac ), and Z im r in g  v. H a w a ii. C iv  N o  79 0 0 3 4 (1 )  H a w a ii, 

l ie d  June 25, 1979), the view s eaptesscd in  this A rtic le  a ie  strictly m y ow n

1. " T h is  u n d e rly in g  icason fo r restra in ing  courts o f  c tju ily  front t iile r le n n g  w ith  v in n -  

U i l  prosecutions is re inforced  by an even m o re  v ita l consideration, the n o tio n  o f  'c o u n ty .' 

that if ,  a ptr-per respect fo r  slate fun ction s, a recog nition o f  the lacl l l u i  Ihc entire c n u n iiy  is 

laade up  u f  a U n io n  o f  separate stale governm ents, an d  a continuance o l llic  lic lic l l l i.t i  llic

G o v e rn m e n t w il l  fa te  best i f  the Slates and Ih e ir in s lilu lio n s  ate le tl Ircc lo  pci 

form the ir separate fu n c tio n s  in  Ihctr separate ways, t his  is rc lc tic  J to  by m a ny as '< iu t 

. . . ."  V o u n g e r v H a rris . 401 U S  1 7 .4 4  (1971)

2. 42 U .S .C . § 198) (1976)

3. U
4. T h e  S u p re m e  C o u r l has slated " t h e  ve ty  purpose u l |42 U  S C  jj I9K1 ( l9 J (o | wav 

10 interpose ih e  fed era l courts bclvrccit the Stales and the people, as g aa td ia n v  o l the pen 

pfcT federal r ig hts— lo  protect the people l io m  u n c o iis li lu lio iu l action u n d c i cu lm  o l state
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