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HB 31 APPLICANTS FOR PHARMACIST LICENSING
"An Act relating to applicants for pharmacist licenses."
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HB 31 - House Labor & Commerce Committee Minutes
April 25. 1991

Chair Finkelstein opened discussion on HB 31.
Number 122

REPRESENTATIVE NCLO KOPONEN. pnme sponsor ofH3 31.
testified, He explained the bill, noting that he had

Introduced itbefore. By allowing pharmacists who had
received their training outside the U.S. to be licensed in
.Alaska. HB 31 would bring the practice of pharmacy ~into

line with other health professions, and bring Alaska into
line with a majority of other states.

HB 31 1



Nur her 173

Rep. Parnell asked Rep. Kopcnen why the billwas changing
the national organization K referred ®. and ifthe two
organizations were competitive at all.

Rep. Koponen stated that they served different purposes.
and both backed the Idea
Chair Flnkelsteln opened discussion on HB 31.

Number 122

REPRESENTATIVE NIILO KOPONEN. prime sponsor ofHB 31.
testified. He explained the hill, noting that he had

Introduced Itbhefore. By allowing pharmacists who had
received their training outside the U.S. to be licensed In
Alaska. HB 31 would bring the practice of pharmacy Into

line with other health professions, and bring Alaska Into
line with a majority of other states.

Number 173

Rep. Pamell asked Rep. Koponen why the bill was changing
the national organization it referred to. and Ifthe two
organizations were competitive at all.

Rep. Koponen stated that they served different purposes,
and both backed the Idea

Number 200

Ms. Boudreaux testified, stating the Department ofCommerce
and Economic Development (DCED) supported HB 31. She n
noted that the practice of allowing foreign education equivalents
wasn®t unusual, and that inAlaska, where a shortage of
pharmacists existed, itwas Important to not narrow the

scope of qualified applicants.

Number218

Rep. Donley asked Kfthe DCED had spoken with pharmacists
concerning HB 31.

Ms. Boudreaux stated that the position paper on HB 31 was
developed before she was hired, and she didn*t Imow ffthey
had been consulted.

Rep. Donley noted that several pharmacists had spoken to
him with concerns about the proposed laws contained in HB
3l

Ms. Boudreaux stated that she wuuld try to find out what

their concerns were and get back to the committee. She

also suggested that perhaps the requirement that the
pharmacists be fluent In English had assuaged the Anchorage
pharmacists concerns.

HB 31



Number 264

Rep. Bruckman stated that she. too. had spoken with
pharmacists and concerns had arisen. She asked Ms.
Boudreaux ifitwould be appropriate to ask the DCED to
write to the affected individuals to solicitcomments.

Ms. Boudreaux stated that itwasn"t die focus of the
Division, and that, as professionals, pharmacists had
organizational frameworks through which concerns could be
expressed.

Number 294

Rep. Koponen stated that pharmacists had supported HB 31 in
the past and they knew ithad been introduced that session.

He also noted that under current law, an Alaskan, who had
gone to school in overseas to become a pharmacist, couldn™t
come back toAlaska and practice as a licensed pharmacist.

Rep. Bruckman asked Rep. Koponen how many states had laws
similar to the ones proposed.

Rep. Koponen stated that a majority of them did.

Rep. Donley noted that those who had expressed support for
HB 31 inthe pastweren®t "rank and Ole" pharmacists, but
managers.

Chair Finkelsteln held HB 31 until Tuesday April 30.

HB 31 - House Labor & Commerce Committee Minutes
April 30, 1991

Chair Finkelsteln opened discussion on HB 31.
Number 606

Rep. Bruckman moved HB 31 pass from committee with
individual recommendations.

Chair Finkelsteln asked ifthere was any objection to
moving HB 31 from committee with individual
recommendations. There being none. HB 31 passed from
committee with individual recommendations.

HB 31 - House HESS Committee Minutes
May 13, 1991

REP. NIILO KOPONEN. Prime Sponsor of HB 31. Joined tire
Committee. Rep. Koponen stated that current law went back
to Territorial days, and HB 31 would correct certain
inequities in Lhose laws.

IAt this point the tape recorder stopped functioning, and



the remainder of the meeting, approximately five minutes,
isunrecorded; however shorthand notes are available in the
Hess Committee Room. Capital 106.)

Rep. Koponen stated that HB 31 would benefit one

individual, an assistant hospital pharmacist, who was
working as an assistant although technically she had higher
training than the pharmacist, because of that defective

law; that the individual involved was from Viet Ham aul had
been educated and trained inParis. He believed the
objections that had been voiced w"ere based on her sex and
race, rather than her qualifications. Rep. Koponen said

that HB 31 u®ould extend the same opportunity to pharmacists
trained at non-Unlted States institutions as to those who
trained in the United States and met American standards of
academic and clinical competence. He noted that Alaska was
the only state which did not a recognize foreign education.

Number 142

Rep. Hanley asked iflanguage in Section 2 was "clean-up””
language.

Rep. Koponen replied that itwas; that Section 1, part 3,
commencing atpage 1, line 10, was pertinent new language.

Number 143

Rep. Camey moved topass HB 31 with fiscal note from
committee with individual recommendations. There was no
objection, and ftwas so ordered.

The meeting adjourned at 9:07 a.m.

HB 31 - House Rules Committee Minutes
January 23, 1992

Chairperson Ellis called the meeting of the House Rules
Committee to order at 8:08 a.m. and noted that members
present w*ere Rep. Grussendorf. Rep. Martin. Rep. Taylor
and Rep. Davidson. He announced that there were two
items on the calendar, HB 31. “4n Act relating to
applicants for pharmacists licenses; and providing for an
effective date”, and HB 247 “‘An Act relating to licensure
of dentists, including licensure by credentials; relating to
the Board of Dental Examiners; and providing for an
effective date.” Chairperson Ellis noted for the record
that Rep. Gruenbergjoined the Committee. Chairperson
Ellis announced that the first Item for discussion would
be HB 31 and invited Rep. Koponen to address the
Committee.

REPRESENTATIVE KOPONEN Joined the Committee and
explained that essentially itwas a technical amendment
that sunsets at the same time the Board itselfwould
sunset. Rep. Martin inquired as to the difference between
the original version and the Rules version. Rep. Koponen
responded that the only difference was the sunset. He

EB 31



further explained that Section 1 would allow licensure of
Alaskan®"s who have studied In foreign schools. Section 2
sunsets after a year of operation.

Number 244

Rep. Grussendorfmoved to adopt the committee
substitute forHB 31 (Rules). With no objections, the CS
was before the Committee for discussion. Chairperson
Ellis noted that Rep. Donley joined the Committee. Rep.
Gruenberg expressed some confusion as towhat had been
added to the hill. Chairperson Ellis explained that the
committee substitute Includes a sunset.

Rep. Martin moved topass CSHB 31 (Rules) out of
Committee. Hearing no objection. Itwas so ordered.

HB 31
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Alaska State Legislature
HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

MEMORANDUM
April 21, 1992

TO: Senator Arliss Sturgulewski, Chair
Senate Health, Education and Social Services Committee

FROM: Repf

RE: SSHB/52(am), relating to child support for non-minors

SSHB 52 makes a small adjustment to child support statutes in order to provide child support
for unmarried, 18 year old children who are living as dependents and actively pursuing a high
school diploma. Support may be authorized until the child finishes high school or reaches 19
years of age, whichever comes earlier.

Currently, courts are authorized to order child support only for minor children. The result is
that many Alaska children must complete their final year of high school without the benefit of
financial support from the non-custodial parent. Some families in this situation have applied
for Aid to Families with Dependent Children which provides for public assistance payments
until the child completes high school or reaches age 19. SSHB 52 would eliminate the need for
those families to apply to the state for assistance or would allow the state to collect child
support as repayment for assistance received by those families whose 18 year old children are

still in school.

For those children with developmental disabilities who may require additional years to complete
secondary school, current law already provides the authority to award continuing support
payments for a handicapped adult child. Streb v. Streb, 774 P.2d 798 (Alaska 1989).

SSHB 52 uses AFDC guidelines in regard to non-minor assistance payments to establish upper
limits for the duration of child support. It affirms the importance of completing secondary
education and the need for the support of children to be borne equitably by both parents.

SSHB 52 was amended in the House to allow child support for 18 year old children to be paid
directly to the child on terms considered appropriate by the court or the Child Support
Enforcement Agency. This provision was included in the bill with the assumption that the 18
year old child was old enough to responsibly administer child support funds himself. However,
because the custodial parent is, by law, the "administrator" of all child support funds paid on
behalf of the child, he or she can be held liable for the disposition of funds paid directly to the
18 year old child. | would urge the committee to adopt the attached amendment which removes
the custodial parent as administrator of child support paid directly to the 18 year old child.

Siatc (apilol ISK)71 4t >4l *4<
Hintnu. ak «>asni-iisj ['4\ &>" J|(18



The concept for this legislation was recommended by the Family Support Task Force. SSHB 52
has a positive impact on the state's finances and will result in a net gain of $10.9.



Alaska State Legislature

house of representatives

REPRESENTATIVE FRAN ULMER

MEMORANDUM

April 3, 1992
TO: Rep. Arliss Sturgulewski, Chair
Senate Health, Education and Social Services Committee
FROM: Rep. Fran lillm~r
RE: SSHB 52, child support for post-majority children

| would like to request a hearing for SSHB r 2, authorizing child support for unmarried, 18
year old, dependent children actively pursuing a high school diploma. Support may be
authorized until the child finishes high school or reaches 19 years of age, whichever comes
earlier. Passage of this bill will eliminate the current practice of dependent 18 year old
children receiving public assistance from the state because their child support has stopped.

| hope the Senate HESS Committee will find room on its agenda soon to hear this bill.

Thank you for your consideration of this request.



Sponsor Substitute for HB 52 (am)
Sectional Analysis

Section 1. A court appointed representative for a child under the age of 19 whose interests
may be affected by a divorce may attend divorce mediation conferences.

Section 2. While divorce litigation is pending, the court is authorized to orderreasonable
support for unmarried children under the age of 19 who are actively pursuing a high school
diploma and who are living as dependents with a parent or guardian.

Section 3. Provides that a judgment may be modified regarding child support for unmarried
children under the age of 19 who are actively pursuing a high school diploma.

Section 4. Requires post-majority supportto be included, among other items, as issues
covered by dissolution agreements.

Section 5. Among other items, a dissolution petition must state the marital and educational
status of each child under the age of 19 born to or adopted by the petitioners.

Section 6. A petition for dissolution may be dismissed, or an action continued, if a
representative of an unmarried child under the age of 19 objects to a term providing, or failing

to provide, support.

Section 7. In an action involving the custody, support or visitation of a child, the court may
appoint someone to represent a child under the age of 19 who is actively pursuing a high school
diploma or its equivalent and living as a dependent.

Section 8. Replaces the word "minor" with the word "child" regarding theappointment of a
person to provide guardian ad litem services in divorce proceedings.

Section 9. Allows court ordered child support for unmarried 18 year old children to be paid
directly to the child on terms considered appropriate by the court.

Section 10. Allows child support established administratively by the Child Support
Enforcement Agency to be paid directly to the child on terms considered appropriate by the
agency.

Section 11. Deletes the word "minor" from "minor child" in regard to the court's authority to
order parents to assign to the custodian of the child the portion of salary or wages sufficient to
pay the ordered child support.

Section 12. Deletes the woiu ".minor" from "minor child" in regard to subrogated child
support orders.



7-15S0438vJ.1
Lauterbach
04/21/92

OFFERED IN THE SENATE

TO: SSHB 52 am

Page 5, after line 21:
Insert a new bill section to read:

"* Sec. 10. AS 25.27.060(a) is amended to read:
(@) Unless otherwise provided under AS 25.24.910 or AS 25.27.061, an [AN] order

of support establishes a relationship by which the custodian of the child is the administrator for
the purposes of administering child support on behalf of the child. The court shall carefully
consider the need for support, the ability of both parents to meet such support obligations, the

extent to which the parents supported the child before divorce, and the economic ability of the

parents to pay after separation and divorce. The court shall also consider the effect on the

support obligation of a change in custodian. The need of the child for support shall be

considered regardless of the sex of the parent awarded custody of die child.”

Renumber the following bill sections accordingly.
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THE ASSOCIATION FOR CHILDREN FOR
ENFORCEMENT OF SUPPORT (ACES)
ALASKA CHAPTER
P. 0. Box 92910

Anchorage, Alaska 99509
(907) 274-2010

May 3, 1991

Representative Georgianna Lincoln
House HESS Co-Chair

P. 0. Box V

Juneau, AK. 99811

Dear Rep. Lincoln:

The Alaska Chapter of ACES encourages all HESS members to vote DO

PASS on HB52.

There are many children in the school system who turn 18 (the age
of majority) during their senior year 1in school. My own son
turns 18 only three weeks after starting his senior year.
Custodial parents do not relinquish their financial
responsibilities while their child is a senior in high school,
despite the fact that they may turn 18 years old. It doesn ™
seem fair that non-custodial parents, however, no longer have a

responsibility at that point.

To say the least, the senior year in high school 1is the most
expensive year in a child 3 life. It is already sad to watch so

many of them go without the basic needs, much less the
humiliation of not being able to afford to engage in any senior

social activities - for lack of funds.

And this problem is only going to get worse since new laws have
made it clear that kids will be starting school later, so it is a
given that eventually all kids will turn at least 18 years old

while they Te in high school.

The provision for financial help with a college education will
also help Alaskan Kkids. Since it is not mandatory, and merely
allows that issue to be considered before the courts, we
encourage you to support that option also.

Alaskan children and custodial parents thank you for your
consideration of this bill. Please vote YES.

Sincerelv _

Glenda Jr. Straubs
Volunteer Coordinator
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UPDATE

Boundaries of
Child Support

by Jeff Ball

Introduction

If one thinks of child support as a cube, one can
visual'ie how recent changes in legislation, case law
and philosophy have transmogrified the once-static
cube into an expanding elastic shape. Ifthe length of
the cube represents the longevity ofone’s duty to sup-
portachild, the width the spectrum of persone having
a potential duty ofsupport, and the depth the amount
of the duty, including the degree to which non-
monetary benefits may be considered as part of the
obligation, one can see how all three dimensions are
being stretched beyond past borders.

Three separate occurrences have played domi-
nantroles in the degree of fluctuation the cube has
recently undergone. The first event was the nation-
wide reduction in the uge of majority from 21 to 18,
and the resultant reduction in the length of the sup-
portduty in most states, While a few states such as
Mississippi and Colorado still use 21 as the age of
majority,' most states lowered the legal threshold of
adulthood to 18 soon after the U.S. Constitution was
amended to lower the voting ago to 18 in federal
elections.2Consequently, many states adjusted the
termination of the obligor’s responsibility to sup-
port the child to the lower age, though some states
auch as New York did not.3This created a gray area
in which a child may still be dependent on parents for
supportwithoutany entitlementto it. Fo'-instance, if
a child is attending high school at age 18 and living
at home, ho or she would not be entitled to supportin
states that equate emancipation with age of major-
ity. Most states have adjusted their termination date
to take into account post-minority children who are
still dependents.4In several states this date has gone
beyond a child’s completion of secondary education
to college or vocational training.4 Additionally, par-
ents of adult children who arc dependent due to a
physical or mental disability may be liable for sup-
port in most states.4

This tics into the second driving influence in the
reshaping ofchild support —a movement to ensure
that someone is responsible for a dependent child,

.@;U«'W>
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preferably someone close to the child and not the
state. A combination of the conservative philosophy
of weaning dependents from state dependence and
liberal interest in ensuring that persons who inade-
quately care for themselves receive support has
resulted in safeguards when the primary obligor or
obligors cannot provide sufficient support for their
children. Step-parents in many states are being
held liable for the supportoftheir non-adoptod step-
children when there is an enduring implicit or
explicit parent/child relationship formed and the
natural absent parent is not fully supporting the
child.7In some states step-parent liability exists as
long as the natural parentofthe child remains mar-
ried to the step-parent.8In some casesgrandparents
are facing liability to support grandchildren who
are born to teenaged parents.9The use of the doc-
trine ofin loco parentis has led to findings of finan-
cial liability of persons who are not next of kin
although they fill that role.10Clearly the movement
is in the direction ofholding responsible for support
those who have had a substantial, long-term influ-
ence on the child.

Another cause for expansion of the cube is the
increasing awareness that support awards have,
historically, inadequately represented the costs of
raising a child, especially the skyrocketing costs of
providing children withmcdical anddental needs."”
As a response, many states are re-examining their
methods for computing the support award amount,
resulting in significant increases in many instan-
cesoverwhat would have been awarded in the past.
It appears that the federal government’s mandate
that all states have support guidelines has acceler-
ated this review.

This article will examine the first two dimensions
of the support cube, the length of the support duty
and the breadth of responsibility of that duty.
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From the days of Blackstonc and Kent, the law
has recognized the duty of parents to support their
children.13This common law duty terminated upon
emancipation, which either meant living independ-
ently from the family,u marrying,l6or reaching a
state-determined age at which the rights and
responsibilities of adulthood were conferred, invar-
iably age 21.16

Several states have long iccognizcd the power of
parties to contract for support duty that exceeded
the statutory duty, and to have that agreement
incorporated into a judically-enforceable court
order.17 Additionally, some states, such as Tennes-
see and Wyoming, have had judicially-created doc-
trines entitling adult children who are incapaci-
tated to support from theii parents.18

About 20 years ago, when the youth movement in
America was powerful, arguments were made that
someone old enough to be drafted should be allowed to
vote. Congress passed and two-ihirds of the states
ratified the 26th Amendment to the U.S. Constitution,
which lowered the voting age in federal elections to
18.19 An avalanche of state legislative activity fol-
lowed in which states not only lowered the age entit-
ling one to vote in a state election to 18, but also
reduced the age of majority to 18.20 The reduction
created confusion and litigation regarding then-
currentordersin which the duty ofsupport lasted until
the child reached the age of majority. Did this mean 21
or 18? Case law is divided whether the reduction
affected existing orders and agreements in which no
age was specified. A child’s attaining the age of 18
became the end of the obligor’s support duty in
many states.7l

Education Beyond

Majority Age

When the age of majority was 21, few cases out-
side those involving disabled adult children
resulted in litigation of the extension ofthe support
duty. Children had finished high school by 21; most
children in college were almost finished. Those out
of school were supporting themselves by 21. When
the age of majority was reduced generally to 18 .a
the early and mid-seventies, a group of quasi-
dependent, healthy children emerged that did not
fit under either a blanket dependency or indepen-
dency niche. These children were either attending
high school, college, or vocational school, looking
for work or making wages that were too low to sus-
tain self-sufficiency. As housing and rental costs
have outpaced inflation since the mid-seventies,

many 18through 20-years olds cannotafford to live
independently of their parents, even many of thoso
with jobs.

Many states have altered their support duty laws
to encompass those cases in which it is fair to
presume dependency, such as an unmarried child
finishing high school and living at home,72 Of
course many children do not complete high school
by their 18th birthday, and many states have opted
not to place high school students in the position of
choosing education or work. Some states require
that support continue until a child is 19 or finishes
high school or its equivalent, whichever occurs
first.23 Other states leave post-minority support
decisions to the discretion of tho court.24

When it comes to forcing an adultchild to choose
between post secondary education and work, or a
combination of the two, states vary in their
responses. Some states view education ofone’s child
as a paramount parental duty, even if the child
would be too old to receive supportif notin school.5

Other states review the circumstances of each
case and leave it to the discretion of the court to
determine whether a support duty exist3.7 These
states take into account promises made or reason*
ablcoxpectations the child had of parent-supported,
post-secondary education, as well as the financial
meanB of the parents and the child's immediate
capacity for full or partial self-support. An interest-
ing situation arises where a duty exists to pay col-
lege expenses for a child of divorced parents while
one does not exist for a child in similar circumstan-
ces of nonseparated parents.Z/

Another value judgment made in many of these
cases has to do with determining the likelihood
that, if the family had remained unified, the child
would have gone to college and had his or hereduca-
tion bankrolljd by the family. Many com ts look at
family background to seeifone can augeraduty.23A
situtation may arise where a child of well-educated
parents who has little academic potential may be
entitled to continued support while a more gifted
child from a modest family background may not.

Still some other states do not allow the courts to
assert jurisdiction over post-minority children
unless the parents had signed a separation agree-
mcntincorpornted in a courtorder that provides for
adultchild support, particularly college expenses.
The theory is that parties are free t.o extend a sup-
port duty, while the court ensures that there is a
minimal duty of support owed while the child
is a minor.

Disability

Physical or mental disabilities in an adult child
are common exceptions to the termination of sup-



port duty upon the child reaching adulthood.3
Where states diverge is the degree to which the adult
child must be mentally or physically disabled, func-
tionally dependent on others, and destitute in order
to qualify or continue to qualify for support.3

Some states look at the disability factor alone,
determining that an adult child found to be at least
marginally handicapped is entitled ultimately to
parental support.2 A few states include emotion-
ally-dysfunctioning adult children in their defini-
tions ofdisabled children for the purpose of finding
a parental duty of support.33

States also disagree about the necessity of the
disability occurring during the child’s minority in
order to justify a post-minority support obligation.
Some states contend that there cannot be a spring-
ing duty of support after an interim of no duty, so
thatan adultchild who becomes disabled would not
have recourse to make a support claim against one
orboth parents.31Others reason that the need ofthe
child is the determining factor, not the age atwhich
the disability began.33

Dependency

Some states find a support duty if the child is or
remains dependent on the obligor. This broad catch-
all category may include disabled adult children as
well as adult children attending school.3% It may
also include children who are indigent, receiving
public assistance or unemployed.37 Often a state
that has a law requiring a parent to support an
indigent child regardless of the child’s age to the
best of the parer .'s ability has a reciprocal duty
emanating from the child to the parentifthe parent
is indigent.38

Premature Termination
ofthe Support Duty

So far this article has reviewed ways to elongate a
support duly past the age of majority. At the same
time, myriad precedents exist for terminating a
suport duty before a child reaches the age of major-
ity. With duty often based on the premise that sup-
port is tied to dependency, both emotionally and
financially, parents of children who manifest inde-
pendence may find themselves without a child sup-
port duty. When a child marries, enters the armed
services, lives independently of his or her parents,
earns enough to bcself-suffieient. orisemancipated
officially by a court, the parental support duty may
be severed. Generally, duty termination requires
actions by the minor child that indicate independ-
ence; a parent may not unilaterally or even through
agreement with the other parent absolve himself or
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herselfofthe supportduty forominor child. Courts,
ever the third party to a domestic relations matter,
have long been hesitant to sanction a parent’s
attempt to possibly jeopardize a child's welfare by
permitting a premature termination of a support
duty withoutstrong signs thata minor child will be
self-sufficient.20

A rmed Services

To paraphrase an old adage, the army will make a
man (or woman) out of you. Enlisting in the armed
services is considered in many states as an act of
independence sufficient to support a termination of
the parental support duty.1l Other states require
more proof of self-sufficiency than merely the act of
enlisting.12 Also, since most states have lowered
their age of majority to 18, and one cannot enlistin
the armed services before 18, the issue of emancipa-
tion ismainly academic. In states such as New York
where a support duty extends until the child is 21,
the issue is still important. Although there is no
military draft at this time, and its abolition coin-
cided roughly with the time the age ofemancipation
and supportduty length were lowered in most states
to the 18th birthday ofthe child, itis interesting to
speculate whether an involuntary act by a child such
as reporting lawfully to the armed services branch
that drafted him (or her) would also be grounds for
termination of the parent’s support duty,

Marriage

In most states, to bo pronounced husband and
wife is to be pronounced independent ofthe couple’s
parents, regardless ofthe couple’s capability to fend
for themselves.13 Although considered a prime in-
dicium ofself-sufficiency, the marriage ceremony of
course does not by itselfinstill in minor children the
ability to function without financial and often emo-
tional support from either setofparents. As aresult,
some stales do not find marriage itself an "emanci-
pating” act, wiihout further proof of the couple’s
independence.ll Indeed, when minor newlyweds
expecting a child move in with parents, the finan-
cial rcsponsiblities may measurably increase for

the parents.

Independent Living

When a minor child voluntarily moves out of his
or her parents’ home, establishes an independent
means of financial support, and acts in a respon-
sible manner that leads one to conclude the child
can function adequately in an adult world, the justi-
fication for a parent's continued support duty often



ends, and courts will sometimes terminate the legal
duty,#4 Some courts, constrained by statute and
precedent, will not find a minor capable of self sup-
port regardless of the evidence.46 Also, some states
require an affirmative court action brought by the
responsible parent to terminate the support duty
and will not retroactively reduce the arrearages
accrued since the dale of independence.47 Indeed,
federal law requires states, as a condition of contin-
uing to receive federal welfare money, to prohibit
retroactive modification of accrued arrearages, a6
each support installment past due ie to be consi-
dered vested.48 Thus a child may cam more than a
parentresponsible for his orher supportand yet the
supportduty continues until the parent takes steps
to terminate it.

Determining whether a child is independent for
support purposes generally hinges on the facts of
each case. A minor child may live in his or her
parents’home and yet the court may still find that
the child is independent and the parent’s support
duty terminated. Aminor child may live away from
home in a college dormitory or with some friends
and the court may still find a parental duty of sup-
port. It boils down toa courtdetermining whether it
will allow a parent to abrogate a duty prematurely,
and ifso, under whatconditions and presumptions.

Death of a Parent

When an obligor parent dies, does his; or her sup-
port duty automatically end? States are split on this
point, some finding that death terminates all
responsibility49 and others finding that the obli-
gor’s estate may be liable.50

In many states with a history of county responsi-
bility for "public charges,” the county is statutorily
authorized to proceed against the estate of the
deceased obligor to collect reimbursement for any
county aid provided to the decedent's child.5L Other
states allow the surviving parent to collect from the
decedent's estate for past, current and future sup-
port, the latter usually as a lump sum.3®

The Breadth of the
SupportDuty — Whois

Liable?

Parents

Traditionally, the father was responsible for the
support of his minor child.51 Over the last several
decades the responsiblily has broadened to include

both mother and father, either ae the custodial par-
ent or non-custodial parent.44 The law has moved
away from placing the father only in the center of
the family circle, from whom all duties emanate and
to whom all responsibilities are owed. Although
several stateB still have possibly unconstitutional
language stressing gender distinction, the trend
has been to classify duty neutrally by referring to
the parent-child relationship itself and the capabil-
ity of either or both parents to support the child
adequately. Also, the distinction between the sup-
port duty of fathers ofchildren born out of wedlock
and thatoffathers atonetime oranother married to
the child’s mother has for the most part disap-
peared, as the children born out of wodlock have
received favorable treatment from the U.S.
Supreme Court over the past two decades in equal
protection cases.4b

Anotherinteresting consideration is the existence
of a parental duty of support when noither parent
has legal custody of the child, such as when a cus-
tody order ends at 18 or when parents are living
together. Is there a support duty to these parents’
adult children ifthey are attending college? Does it
matter whether ornotthe adultchild selected a path
that was with parental blessings? States vary ae to
whether a duty exists in such circumstances.&

Step-parents

As divorce has become a common phenomenon in
America, many children live with spouses of their
custodial parents who arc notthe children’s natural
parents. Step-parent liability is now a major issue
affecting millions of children. Some states impose
step-parent liability by statute,5/wi/i.j others have
used estoppel and in loco parentis principles to
create acommon law duty.58Estoppel theory comes
into play when astep-parenthas neld him or herself
outto bethe natural father ofthe child or has totally
assumed a parental role for a long period of time.
The latter concept is the basis for the in loco paren-
tis theory of liability. It is clear that children
adopted by step-parents have the same rights of
support from the adoptive step-parentas ifthe step-
parent were a natural parent.

Some states look to the natural purent who i8
absent from the household as the primary obligor,
with the step-parent secondarily liable.4Q9 Other
states place the liability on both Btep parcnt and
natural parent, which is sometimes implicitly done
by taking into account tho contribution of the step-
parent to the payment of the child’s expenses and
the step-parent’s income when determining the
natural parent’s liubility.40

Most states tend to terminate the step-parent duty
when the relationship between step-parent and



natural parent legally ends, such as by divorce or
death.6lSome states have said that separation docs
not by itselfterminate a step-parent's support duty;
there must be a lawful divorce to sever the tics.@
States using equity principles may be more likely to
terminate a duty when the step-parent/step-
child relationship ends or at least
fades in intensity, be it before or after an offi-
cia) dissolution.63

Cohabitants

A few states have statutes that make livc-in
partners ofthe custodial parent at leastsecondarily
liable for the support of the custodial parent’s
child.6 Cohabitants, who at common law had no
duty, often have close relationships with their
partners’ children, creating in many cases surro-
gate parencies. This fairly recent addition to the
breadth ofduty may primarily be linked to the wel-
fare system’s byproduct in many states — aid
available only to those families whose heads of
household are not legally murried.06 As a conse-
quence, several states want to make sure that the
cohabitant faces the same degree of liability as
would a natural parent. Also, as a result of a
nationwide trend toward more extramarital cohabi-
tation, many children are brought up in homes
analogous to a step-parent/natural parent situa-
tion except for the lack of a marriage vow between
the heads of household. In many of those cases, the
cohabitant acts in loco parentis to the child.

Grandparents and

Other Relatives

Very few states hold grandparents liable for the
support of their grandchildren.66 Grandparent lia-
bility sometimes attaches when the child of the
grandparentis a minor at the time the grandchild is
born and the child is not married or financially
independent.67 Some states have dependency laws
to cover incapacity orindigency of family members
beyond the spouse or issue of the parent.88The idea
of extended family liability is not new to many cul-
tures, including many ones indigenous to America.
The liability of a grandparent or other relative
invariably arises only when the liability of the nat-
ural parent, step-parent or in loco parentis parent
is unenforceable.

Conclusion

Reality shows that children do not automatically
become independent, fully-functioning adults upon
a birthday or upon the taking of a marriage vow. In
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a woild more complex (albeit less harsh) than that
faced by our predecessors, where children may be
less innocent of "adult” wayB but remain by and
large unsophisticated in the rudiments of "getting
by and making aliving," a large percentage of post-
minority youths luck theimmediate and sometimes
long-term ability to survive independently. The
financial and emotional dependencies of these
adult children have not gone overlooked by states,
especially in the years following the wholesale low-
ering of the presumptive age of majority from 21 to
18. Family law has traditionally followed equitable
principles, and the extension of a support duty to
those who are still dependent owed by those who
can best provide it accentuates the triumph of fair-
ness over rigidity. The gray areas persist, though,
as what is fair to one person becomes unfair to
another, where one person’s necessities are another
person’s luxuries, and where a person whose philo-
sophy may beto teach independence to a child faces
legal liability for support until the child is moti-
vated to accept the provider’s lesson. One example
of the dilemma is determining the "fairness” of
holding a modcst-incomc, absent-parent liable for
the entire cost of sending a child to private college
when the parent may have insisted the child goto a
public college or pay for much of his or her educa-
tion if the absent parent had remained part of the
child’s household. Is it relevant whether there is a
family history of post-secondary school attendance
or if the child has shown exceptional academic
promise? The issue goes beyond dependency to
expectation. It is dealing with this politically-
charged area of expectation that courts and legisla-
tures may face their most difficult hurdle, as decid-
ing a family’s expectation of entitlement may
unavoidably be a very subjective determination.
The support cube's boundaries still appear to be
fluctuating, often on a cnse-to-case basis.

Mr. Ball is an assistant director ofthe ABA Child
Support Project, located in Washington, D.C.
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Reference: HB93

Child support obligation of obligors receiving Federal disability benefits
would be reduced by the amount of child's benefit.

Assumptions:

100 children receiving AFDC and Federal disability benefits each month.
Child support collection of $50 per case per month.

Based on these assumptions, the State's reimbursement for AFDC _
payments to the child would decrease $60,000 per year. Federal incentive
payments would decrease $8,400 per year.

Economic Impact:

HB 93 will decrease child support collections in AFDC (public assistance)
cases and decrease the amount of incentives that the State receives from

the Federal government.

Child suEport collections in AFDC cases are deposited in the General
Fund to help pay the State's AFDC General Fund Match. In addition, the
State receives Federal incentives for its child support collections, both
AFDC and non-AFDC. Incentives for non-AFDC collections are also
based on the amount of AFDC collections; a decrease in AFDC collections
will decrease the incentives for both AFDC and non-AFDC collections.

HB 93 will decrease State revenue by $68,400 per year.
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SUBJECT.  Request for Scheduling of House Bill 93 amended.

Each of us has a portion of HB 93am, which are listed as

foIIow
Gruenber uId | Ingte the.cur re?t requjrement  that
court da)(]s nhl]as co er the findings of a neutral mediator
en awarding child custody
ep. Parnell. The secopd concept will allow the cpurt t
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rlg visitation between the grandparent an h|

Thank you for your consideration of this request.
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Representative Cheri L. Davis

SPONSOR STATEMENT FOR CSHB s3
(As amended by HB 135)

Sections one and two of of CSHB 93 address the issue of visitation
rights for grandparents.

Current Alaska Statutes allow grandparents to petition the court to
allow visitation with their grandchildren in the event of a divorce.

Sections one and two of this legislation will allow a child's
grandparents the right to petition the superior court for an order
establishing reasonable rights of visitation between the grandparent
and the child, even ifno divorce or dissolution has taken place.

Grandparents often provide the support children need, especially
when there is instability in the child's home.

Furthermore, in the event of a divorce, this bill will allow the court to
consider visitation by grandparents and other persons in addition to
the parent's visitation agreement,

The intent of this bill is to keep foremost the hest interests of the
children and to insure grandparents have a right to petition the courts
for visitation rights.



{31

ANALYSIS OF H.B.al36 (GRANDPARENTS®™ VISITATION BILL)

I. PROPOSED AMENDMENT TO A.S. 25.20.060(a)

Section 1 amends A.S. 25.20. 060 (a)-This statute applies
when parents (married or unmarried) ar_e separated and cannot
agree on custody and visitation. The proposed amendment in
Section 1 of the bill would appear to give grandparents and
"other persons™ rights only if the parents have already 1initiated
litigation in a fight between themselves.

A. The Bill Substitutes the State®"s Decision for the
Parents®™ Regarding Children®s Best Interests

Under Section 1 of the bill, the parents lose the right to
decide whether grandparents®™ or "other persons®™™ visitation is 1in

the best interests of their children. The parents do not have to
be in disagreement onthe visitation issue. IT both parents
object to grandparents” (or "other person®s) visitation, they

lose their right to decide this 1issue once the complaint 1is made
to the court.

The <court does not have to find that the parents have
abused their discretion before it can substitute its opinion.
All it takes 1is for a grandparent or "other person”™ to disagree
with the parents, and the parents lose their right to decide.

B. Taking Away Parental Decision-Kaking is a Radical
Departure and Probably Unconstitutional

Under present law, a court can only substitute 1its deci—
sion regarding a child"s best 1interest when there is parental

wrongdoing or in cases of necessity. For example, under
Title 25, the court decides custody and visitation out of neces—
sity, that 1is, when parents are separated and cannot agree. A_S.

25.20.060(a) [separation of parents and disagreement over cus—
tody]; A.S. 25.24.150 [divorce or legal separation where parents
Ne"sagree on custody, and cases where one or both parents have

ed]. However, in marriage dissolution, which requires parental

"reement on all 1issues, the court cannot substitute its opinion
regarding custody and "isitation. Under A.S. 25.24.220 (g), the
court can only change the custody/visitation agreement 1if "both
parents agree.™ ITf the court objects to the agreement, all it
can do is not approve it.

In children®s court cases, the court can substitute 1its
opinion regarding the best interests of children only if there 1is

wrongdoing. In Child in Need cf Aid cases, the State must prove
parental "abuse or neglect® before the court can override paren—
tal decision-making. In juvenile delinquency cases, the State

must prove criminal conduct by the minor, which also means



parental failure to instruct and supervise, before the court can
Impose its Sﬁlnlon on what is best for the child.
<\I&

H.B.A136 should be compared to current case law. When a
non-parent disputes custody with a_yarent, the non-parent must
prove, by a preponderance of the evidence, that_parental_custod;
would be "clearly detrimental to the child." Britt v. Britt, 56
P.2d 306 (Alaska 1977). H.B?"136, however, requires no proof
that parents have abused their discretion; there is no burden of
proof on the %randparent or "other person" that the parentsl
decision will hurt the child; there is no standard of proof
(e,g., pretenderance of the evidence, clear and convincing
evidence, or proof beyond a reasonable doubt) that must be met
befor% the court substitutes its opinion for that of the
parents’.

a3 *

Section 1 of H.B."136 changes the relationship between
parents and the State. Under Section 1 of the bill, even if both
parents object to visitation by grandparents or "other persons,"
the court can substitute its opinion without any proof of wrong-
doing or showing of necessity.

~ There is no zone of privacy more fundamental than parents’
decision-making over the best interests of their children. Meyer
v. Nebraska, 262 U.S. 390 51923) (the Supreme Court allowed a
teacher, who was convicted of teaching in German, to successfully

assert "the rights of the parents to engage him to so instruct
their children™). Pierce v. SOCIetJ of Sisters, 268 U.S. 510
(1925) (the Supreme Court struck down a state Jlaw requiring
attendance at public schools because it interfered with the
parents' decision to send their children to a private, parochial

school).
C. The Bill Lacks Standards to Guide the Court

The legislature has provided detailed guidelines or
criteria that the court must use in deciding the Dbest interests
of children when parents fight over custody or visitation.
A.S. 25.24.150(c).  As the legislature has recognized, clear
standards are essential to keep a judge's opinion from becoming
too subjective.

_ However, Section 1 of the Dbill ives no standards in
dlsEutes between parents on the one hand and grandparents (or
“other persons") on the other. In parental disputes, the court

must con: ider past abuse and must Jlook to the quality of the
establisr.ed parent-child relations ("the love ‘and affection
existing between the child and each parent"), and the "child's
preference." A.S. 25.24.150(c). No similar standards apply to

grandparents under this bill.

IT the legislature wants the State to take over parental
decision-making, in the absence of parental wrongdoing or



necessity, then it 1is essential for the legislature to establish
guidelines.

D. Who Are the "Other Persons"?

Under the bill, parents lose the right to decide their
children®s best interest not only when grandparents complain
about visitation but also when "other persons” complain. Who are
these "other persons"” that this Jlegislature is concerned about?
Under H.B?~136, any boyfriend, girlfriend (whether teenager or
adult), religious group (Moonies, Hare Krishna, etc.), music
teacher, soccer <coach, anybody, can complain about the parent”'s
decision, and once they complain, the parents 1lose their right to
decide.

Legislation should be a solution to a problem, and iif the
legislature <cannot define the problem any more precisely than
"other persons,"™ then the problem 1is not defined well =enough to

attempt a legislative solution.

E . Does the Legislature Intend to Make Visitation Manda—
tory Upon Grandparents and "Other Persons"™ Over Their

Objection?

The language of Section 1 of the bill appears to give the

court power t.o force grandparents (and "other persons") to visit
over their objections. The proposed amended language says: "The
court shall provide for wvisitation," rather than shall provide
for the right to visit. I doubt the Grandparents” Lobby really
intends to take away grandparent decision-making, although if the
best 1interest of the child really is what this bill 1is concerned
with, then why not force grandparents to visit? If this 1is what
the legislature wants, then the other sections of the bill should

be changed to permit parents to make grandparent visitation not
only a right of grandparents but also a legally enforcible

responsibility.

F . The Bill is not Tied Into the Existing Statutory
Scheme Regarding Mediation anc Award of Attorney Fees

Section 1 of the bill does not tie 1into the other provi—

sions of the existing statutory scheme. The statutes concerning
mediation (A.S. 25. 20. 080 ), the awarding of attorney fees (A.S.
25.20.115), and attorney fees forthe representation of the
children (A.S. 25.24.310(b)) only speak in terms of the
responsibilities of "parents." H.B. 136 is"all rights and no
responsibilities” for grandparents. Why does the legislature
want to exempt grandparents (and "other persons") from the
responsibilities, and costs, of mediation and attorney fees?



1. PROPOSED NEW STATUTE 25.20.065
A . The Bill Substitutes Parents™ Decision-Making Ever.
When the Family 1is Intact and United Against Grand—

parent Visitation

Section 2 of the bill adds a new statute which is more

revolutionary than the first section. Under the proposed new
statute, grandparents do not have to wait for parents to separate
and engage in custody litigation, but can themselves initiate
litigation even when the parents are living happily together and
united in opposition to the grandparents”® visitation demands.
(Section 2 does not apply to "other persons,"™ however.)

Under Section 2, grandparents can get visitation even if

they have no established relationship with the grandchild.
Compare this with the "best 1interest"” standards the court applies
in disputes between parents: The court must consider the quality
(the "love and affection") existing between parent and <child.
A.S. 25.24.150(c)(4). It is one thing for a court to order

continuation of an existing relationship, but quite another to
order the <creation of a new relationship or expansion of a
relationship, especially over the wunited opposition of an intact
family. This is an example of the need for the legislature to
establish criterion to guide the court®s decision-making.
Proposed 25.20.065(1), which gives grandparents the right to
force a new relationship, is an 1increased level of 1intrusion into

family privacy.

B . The Bill Gives Rights to Grandparents But Does Not
Recognize Rights of Parents as Individuals or as a
Family Unit

When the family 1is intact (the parents living harmoniously
together) or when the parents are united in their opposition to

visitation, there are vital social interests at stake beyond
those of the "best interests of the child." Parents have rights
as individuals, and the family wunit also has a right to protec—
tion. If grandparent visitation decisions only balance direct
negative impact on the <child with the grandparents” rights to
visit, the court will give 1insufficient consideration to indirect
negative impacts: that is, the negative impact on one or both
parents and wupon the family wunit. Once again, here is the need
for legislative guidelines.

Under current 1law, when parents are separated and fighting

over custody, the court can only consider factors which "directly
affect the well-being of the child." A.S. 25.24. 150 (d). But the ™
societal interests at stake are different when the family is
intact, and the legislature must recognize these other societal
interests. Serious conflicts between parents and grandparents
will affect one or both parents and could also <create tensions
which could hurt the child, as well as the marriage 1itself. Does

the legislature want the judge to exclude considerations of these



indirect effects upon the <child or to consider them? Does the
legislature want the <court to consider the negative effect that
forced grandparent visitation will have on one or both parents,
even if it will not, on balance, hurt the child?

Don"t parents, as individuals, have rights, too, that must
be considered when grandparent (or "other persons™) visitation 1is
at issue? Under current law, 1in dissolution agreements vregarding
custody and visitation, the <court considers not only the best
interest of the child but also the rights of each parent. The
court examines dissolution agreements to be sure they "are just
as between spouses and in the best interest of the child."
A.S. 25. 24. 220 (d) (2). Is it also not proper for the <court to
consider what 1is "just"” as to a parent in cases of grandparent
visitation disputes, especially when the parents are living

together and in agreement against grandparent visitation?

In order to keep families together, it is essential to
think of the family as a wunit that must be protected and sup-—
ported. IT courts concentrate narrowly on the best interest of
the <child, they will lose sight of the bigger picture: In the
long run, the <child"s (and society®s) interests are advanced by
keeping the parent-child unit as strong as possible. This is

recognized in the Indian Child Welfare Act, which prohibits State
removal of children for their best 1interests wunless the State is
actively working to reunite the family. 25 U.S.C.A. 1912(d)
states:

"Any party seeking to effect a foster <care placement
of, or termination of parental rights to, an Indian
child wunder State law shall satisfy the court that
active efforts have been made to provide remedial
services and rehabilitative progranms designed to
prevent the break-up of the Indian family and that
these efforts have proved unsuccessful."”

Under current children®s court law, courts must consider

other interests in addition to the <child"s. Disposition orders
indelinquency <cases must consider the "best interests of the
child and the public."” A.S. 47.10.052. In the extension of
custody in CINA and delinquency <cases, the court must decide 1if
"extension 1is in the best interests of the minor and the public."
A.S. 47.10.080(c)(1). These statutes recognize that, in the 1long

run, children will be hurt if court decisions do not consider the
child"s interests within the full <context of other vital social

interests.

The parent-child relationship, that 1is, the family, is so
vital that its best interests must also be focused wupon if the
long-range 1interests of children are to be really protected.

43"

Section 2 of H.B.~136 gives no consideration to, nor

protection of, the family wunit. The bill gives rights to grand—

parents but does not balance their rights with those of the



family wunit or of the parents as individuals. Again, it is vital
for the legislature to provide guidelines to the <courts on what
factors it must consider in deciding family disputes.

C. The Bill Radically Upsets Adoption Law

Section 2 of the bill will deprive adoptive families of

security against interference by relatives of the natural
parents. Public policy requires the encouragement of adoptions
and the supporting of adoptive parents as they work to build a
family. Adoptive families must be protected from unwanted
intrusions by relatives of the natural parents. Present law
gives adoptive parents this protection, but H.B. 136 takes it
away -

Under current law, adoption protects the new family by
cutting all ties with the family of the natural parents (except
for inheritance under special circumstances). A.S. -

25. 23.130(a) (1)

"The adopted person thereafter is a stranger to the
former relatives for all purposes.”

However, this same statute is flexible. It allows the old and
new families to agree to an "open adoption." A.S. 25.23.130(c):

"Nothing in this Chapter prohibits an adoption that
allows visitation between the adopted person and the
person®s natural parent or relatives."
>3 'm
H.B .A136 will allow a natural grandparent to sue the
adoptive family at any time to gain access to the child (which is

no Jlonger legally a relative to them). All the natural grand —
parent has to do is to skip the adoption hearing, and they can
sue. Proposed A.S. 25.20.065(b)(1):
"A grandparent may petition... if the grandparent did
not request the court to grant visitation rights
during the proceedings under. .. A.S. 25 .23 [the

adoption chapter]."

Does the legislature really want to allow this attack on

adoptive families?
D. The Bill is Incoherent

Proposed A.S. 25.20. 065 (a) states that grandparents can
sue for visitation "except as provided in (c) of this section."
Unfortunately, my copy of the bill has no subsection (c). What
evil lurks in subsection (c) only The Shadow knows.



E. Section 2 of the Bill Contains Other Problems as
Already Discussed

Section 2 of the bill contains the same problems as
Section 1:

1) The right to decide the child"s best 1interest 1is
taken away from the parents without any showing of
wrongdoing or necessity,

(2) There are no standards to guide the judge,

(3) The subsection is probably wunconstitutional for
violating the privacy rights of the family.

1. PROPOSED AMENDMENT TO A.S. 25.24.220(d)

Section 3 of the bill amends the statute on dissolutions

of marriage. It does not give the court power to order the
parents to change a dissolution agreement to include grandparent
or "other person" visitation over the parents” objection.
[However, Section 2 of this bill does give a grandparent (and

"other person"™) the right to upset the parents” united decision.
Also, subsection (4) of this bill specifically allows the court
in a dissolution proceeding to substitute its opinion over the

united opposition of the parents.] Section 3 of the bill gives
the court power to reject the dissolution agreement if it
disagrees with the parents® united decision regarding visitation
by grandparents and "other persons.”

This section of the bill will also allow grandparents and

"other persons™ to appear as litigants in the dissolution
proceedings. This will create the two problems that the
dissolution procedure has been designed to avoid: the emotional

strain and economic drain to parents who are able to terminate
their marriage amicably.

Section 3 of the bill 1is also "all rights and no responsi —
bilities" for the grandparents. There is no provision for
mediation or for payment of costs and attorneys®" fees. They <can
stir up litigation, create enormous emotional and financial
problems for the parents (and the <children), but the bill does
not impose responsibilities on the grandparents. See, A.S.
25.20.080, 25.20.115, and 25.24.310(h) for "parents*""

responsibilities.

As discussed in the <comments regarding Section 1 of the
bill, this section does not require the court to consider what 1is
"just" as between the parents and the grandparents (or the "other
persons"). Nor does the <court consider what is best for the
family wunit. The bill allows a }udge to replace parental deci —
sion-making without any showing of wrongdoing (including abuse of
parental discretion) or necessity and even when parents are

united in their decision regarding the children"s best interests.



Furthermore, the court will make its decision without any legis-
lative guidelines or standards,

V.  PROPOSED AMENDMENTS TO A.S. 25.24.220(9)

Section 4 of the bill allows the court, in a dissolution
proceeding, to substitute its opinion regarding a child's best
interests for the parents' decision when grandparents or "other
persons* complain. Proposed subsection (1) states that:

‘Notwithstanding A.S. 25.24.220(g), the court can
order visitation."

Since subsection (g) prohibits the court fron overriding the
parents' dissolution agreement, the sole purpose of this amend-
ment is to allow the court to replace the wunited decision of the
parents whenever a grandparent or "other person" disagrees with

the parents' decision,

V. THE BILL IGNORES THEPROBLEM AND ONLY  ADDRESSES THE
SYMPTOM

Grandparents have visitation problems only when there 1is a
serious breakdown in their relations with their adult children.
This bill is not aimed at the problenm of grandparent-parent
discord. The bill does notprovide mediation or counseling
services which could help restore extended family harmony.
Forcing par<nts to comply with visitation orders they object to,
after the expense and stress of fighting the grandparents in
court, will not create harmony, and the forced visitation will
occur in an atmosphere that will certainly adversely affect
children. If the State is going to get involved in extended
family disputes over <child-rearing, it is better to force thenm
into counseling, with the hope that this will produce voluntary
visitation plans.

The only legitimate concern that grandparents can have is
when parents, in a bitter divorce or child custody battle, will
use denial of grandparent visitation as a weapon against the
other parent. However, present law already can handle this
situation. Under A.S. 25.24 .150(c) the court can consider one
parent's retaliatory actions and make appropriate orders at the
request of the other parent. However, if grandparents feel that
this statute does not sufficiently handle this problem, then the
legislature can add a specific and narrow amendment to the

statute. VA-/ /\s *1
o eN-e-i- <



At some point, we have to facethe fact that government
cannot solve every problem. We mustset budget priorities as
well as leave some spheres of private life in the' hands of citi-

zens, even though those citizens willsometimes make mistakes.
This bill misutilizes resources. We are being flooded with an
ever increasing number of child abuse and neglect cases, but
there is not enough money forsocial workers and treatment

resources, not to mention preventive programs. Limited social
resources (both government and prlvatef must go first to these
high priority problems. The true cost of this bill is not only
the nisallocation of social resources, but also the intrusion of
government into family life where there is no abuse or necessity.
The Dbill allows intrusion into the lives of intact families,
where the parents are united intheir decisionon their chil-
dren's best interests, and where there is no showing the parents
have abused their parental discretion.

~ H.B. 136 is an attack wupon the family, constitutionally,
emotionally, and financially, and should not be permitted to

hecome law.

[On  February 7, 1992, the House passed H.B. 93, which
contains  provisions  similar to  H.B. 136. Similar
provisions require similar objections.)
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THE FOLLOWING LEGISLATION IS BEING CONSIDERED THIS SESSION. YOUR LEGISLATORS" DECISIONS
CAN AND WILL IMPACT YOUR LIFE. PUBLIC INPUT IS VITAL TO THE DECISION MAKING PROCESS.!!!
IT’S UP TO YOU TO LET YOUR LEGISLATORS KNOW YOUR OPINIONS AND COMMENTS ON THESE BILLS.*
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HB 52  This bill would require non-custodial Eare_nts to support their children past
the age of eighteen until finished with high school.  While we support this
concept, we are concerned that it does not require the same treatment for
children of intact families. THIS IS A DISCRIMINATORY AND UNEQUAL BILL.

HB 78 This bill would establish Family Leave for serious health conditions, pregnan-
cy, childbirth and adoption. SUPPORT THIS BILL,

HB 93 This bill eliminates the requirement that a court consider the findings an
recommendation of a neutral mediator when awarding shared custody. Lately,
grandﬁarents visitation rights(HB 13631 determination of who files for a PFD
on behalf of a child(HB 397), and credits against child supgort obligation

have been added as amendments. WE SUPPORT THIS BILL.

HIR 70 Resolution for Federal Tax Exemtion for child care. WE SUPPORT THIS.

SB 252 Requires indentification of a child upon enrollment in school. This would help
stop the problem of missing children due to registration under false names.
WE SUPPORT THIS BILL.

SB 253 This bill would limit the garnishment level of obligor's wages to allow the
obligor adequate funds for minimum subsistence. WE SUPPORT THIS BILL.

SB 400 This bill would continue the Child Visitation Mediation Project under the

Office of Public Advocacy. At the moment, the bill contains the "domestic
violence exclusion™ clause. WE DO NOT SUPPORT THIS BILL WITH THE EXCLUSION.

ASG P.O. BX 111691, ANCHORAGE, AK99511-1691 (907) 344-7707 274-7358
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March 16, 1992

Senator Arliss Sturgelewski
HESS

Room 427, Capitol

P.0. Box V

Juneau, Ak. 99811

RE: HB 93 amendments (particularly HB 136 incorporation into HB 93).

SYPPORT GROUP

Dear Arliss,

Our ﬁrou has most recently taken a Bosition of strong opeqsition
to the 136 incorporation into HB 93(the "Grandparents Visitation

Bill"™). This bill should be in your Senate Hess committee now.

HB 136, although appears on the surface to have considerable merits,
actually 1is very lpoorly_ phrased, and as_written would clearly be
detrimental to all families and ill-advised to allow to become law.

| am requesting that this bill be amended to exclude the amendment
regarding 'grandparents visitation™ in it's entirety. The remainder
of the bill "is quite acceptable in it's present form.

| am enclosing a comprehensive analysis written by one of our Ie%islative
advisors, a former assistant attorney general in Alaska, Bruce Abramson.
After reading the analysis, I'm sure that you will concur with my

concerns.
If you have any questions, do not hestitate to contact me.

Jim A. Arnesen
President

ARG P.O. BX 111691, ANCHORACE AK 99511-1691 (907) 344-7707 274-7358
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March 16, 1992

Senator Arliss Sturgelewski
HESS

Room 427, Capitol

P.O. Box V

Juneau, Ak. 99811

RE: HB 93 amendments (particularly HB 136 incorporation into HB 93).

SUPPORT GROUP

Dear Arliss,

Our ﬂrou has most recently taken a Bosition of strong op{J/(_)sition
to the 136 incorporation into HB 93(the "Grandparents Visitation
Bill™). This bill should be in your Senate Hess committee now.

HB 136, although appears on the surface to have considerable merits,
actually is very lpoorly_ phrased, and as written would clearly be
detrimental to all families and ill-advised to allow to hecome law.

| am requesting that this bill be amended to exclude the amendment
regarding "grandparents visitation™ in it's entirety. The remainder
of the brll is quite acceptable in it's present form.

| am enclosing a comprehensive analysis written by one of our Ie%islative
advisors, a former assistant attorney general in Alaska, Bruce Abramson.

After reading the analysis, I'm sure that you will concur with ny
concerns.

If you have any questions, do not hestitate to contact me.

Respectfully,

~"nesen
President

AFSG  P.O. BOX 111691, ANCHORAGE, AK 99511-1691 (907) 344-7707 274-7358



March 12. 1992

Arliss Sturgulewski

Alaska State
State Capitol

Legislature

Juneau, Alaska 99801-1182

Re: HB93 and HB136 (Grandparent and "Other Persons" Visitation)

Dear Senator Sturgulewski:

Bruce Abramson
2900 Bonifuce Pkwy. #323
Anchorage, AK 99504

| have written to your previously about HB93 and HB136 (Grandparent and "Other
Persons" Visitation), including my detailed analysis of the bills.

Here are two articles that are very informative on the grandparent visitation issue. One
is a People magazine article which describes an actual grandparent visitation case. The
grandmother spent over $5,750 in attorney fees alone by the time that article was written.
When the lllinois Legislature saw what it was really doing to families, it repealed the law.
With the repeal, the grandmothers case became moot.

I'm also enclosing an article by Dr. Andre Derdeyn, Director of Child and Family

Psychiatry, at the University of Virginia Medical Center.

of the inter-generational dynamics which fuel these battles:

Adults in the child-rearing years are developing their identities
and roles as spouses and parents, and they are achieving
autonomy from their own parents as well as competence in
their work. For older persons a major tasks is to relinquish
the role of parent with regard to one’s children. Their
relinquishing parental status with regard to their children and
facilitating their children’s developing their own autonomy is
the natural course of the family life cycle and is a part of the
process by which familial boundaries are formed.
Grandparent visitation legislation is dissonant with these
developmental processes of both generations.

Please review these two articles as you study HB93.

Sincerely Yours,

Bruce Abramson

cc: Paul Fischer, Sam Cotten, Lyman Hoffman, Curt Menard

Note especially his description



. "Here We sit. We don't have the
funds to hire detectives or attorneys.
We can't get a.message to our
daughter-in-law. If we could, it
would be that we have no wish to
complicate her life or compete with
her where our grandson is con-

K7 N

cerned. It's just that he needs our
love, too—the roots, the trad}-]
lions—now more than ever." w

Tiomas Waite is still hoping for a
happy ending. Last June, when he
expressed these sentiments in a letter
to a sympathetic grandparents’
‘group, he and his wife had not seen

PEOPLE

their four-year-old grandson for,
nearly six months. Separated from
their son, their daughter-in-law had
suddenly vanished, taking- the little
boy the Waites h3d doted on. .

"A few-months later, thanks to the
intervention of a dedicated employee
in Los Angeles County's-Depart-
ment of Children's Services, they

Modern7 Maturity = April-MayJ986 y-.v
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had\reestablished contact\Though
there would be no attempt to sched-

called the common denominator— ys

love— would prevail. "We love ourv

grandson* our daughter-in-law loves
herson, and he lovesall of us. Noth-
ing else matters,” Waite said.

By year's end, the Waites were
headed into court where they hoped

Vv Ilg am s

expanding— through both organiza-*1984) agre«:I*V/e™ A combttoj al
tions wit} official names and letterrAstAcAMASCSANAWNA rc"Sf"""Sr"UJlJ
ule visits, Waite trusted that what h'c  heads and informalsupport groups, “w ith yqurTA)IAyoi?”ijusTgct'rid

since ijstimating the exact num-
ber"of Cases
ingcoilrtf

Precise figures are hard 'to-come- of.them “esajSjrAAAAAAR

I'He;adds'to-the.equafio™ m atti®

informally, Dr. Arthur Komhaber,

foundcrtarid director of the Founda-

lion for Grandparentingjn jay, New

that “emotional bond at&chmw
don'tcount.” Ignorant ofthe,imphr-~t57?
tance of the grandparcnt-grandchild

relationship, “ the system"(m cIudlngv’so*vQ@fx |
*-judges, lawyers —J —

often  works-

parents'convenience leaving “a lot o f|* S«.v!

to work out a regular® visitation
schedule through a formal mediation
process. “JVe're back to square-
one,” Waite sighs. “ There is abso-

York, piits the number “in the tens
of thousands.m Kornhaber-says the
various grandparents’ rights "groups
arc aware'iof about 20,000 cases— a

lutely no communication.”
.What happened to Tom and
Marilyn Waite is not an
isolated incident. Al-
though the reasons
vary—divorce.or
the death of a
son or daughter, an ensu-
ing stepparent adoption or, some-
times, estrangement between adult
children and their parents—more
and.more grandparents are being de-
prived of the opportunity to see their

grandchildren.

And, more and more, they are
fighting back. Sometimes the battles
are for custpdy, more often they are
merely for the right to visit, even to'
send letters or birthday cards to their
grandchildren or receive an occa-
sional picture of them.

The battleground is also getting
larger, ranging from attorneys' of-
fices and judges’ chambers to the 50
statehouses and the halls of the U.S.

Congress. (Since the late 1970s, all’
of the states except Nebraska have,

enacted laws granting grandparents
the right to petition for visitation fol-
lowing the breakup of an offspring's
marriage. Currently, a resolution is
pending in Congress encouraging en-
actment of a uniform law so that
court orders will' be enforceable
across state lines.)

As'the problem gains visibility,
the network of grandparents trying
to helfc others in similar straits is also

ern Maturity  April-May 1986

"closer to the mark.

figure he says is probablylow. With

a divorce rate that stands at-JO per- '

cent, he believes ;50,000 mkyt be
‘ X.

Although each case is highly per-
sonal, theiproblem of grandparents
being kept apait from their grand-
children reflects broader changes in
American society: a divorce rate that
affects as many as one million chil-
dren age 18 or younger each year, a

population that has become increas-

ingly mobile and, as a result, a diffu-
sion of the traditional family unit.

“A generation ago,"
rie Slavin, program coordinator for
the Scarsdale New York Family
Counseling Service's Grandchildren
in Divided Families program, “you
couldn’t live in the same community
(asyour parents] and not let them or
your in-laws sec their grandchildren,
ifonly because ofwhat the neighbors
would say.". These days, she adds,
most people don't seem to care what
the neighbors say or think.

Today's message is that “ the way
to handle an unhappy relationship is
to'cut it- off"—first, a marriage,
then, ifnecessary, a family situation
as a whole.”[People] think cutting
ties with the former family will ease
their pain, and perhaps it will," says
Slavin. “But it's likely to add to their
childrens pain." "
| *Komhaber coauthor of Grand-
paients/Gran@ehildren: The Vital

Connection (Transaction Books,--*

A

says Marjo-

« emotional carnage” initsw akef£ AN & |
Dr. Andre P. Dcrdeyn,“director 0Q & g t-
child and family; p~chiatryfat the I
University of Virginia Medical .Cen-Tti-"""

der, expresses concern about (heto 17
visitation battles take on childreijir'->; A
Thexditbr<”. process itself is*so pain- V * in-
fill for children, he says, thht the last, I
thing they need is to be in another j;'*
tug of war for their.love "and
loyalties. >

Laws governing visitation are-.

"laid down for nice,, positive pur-
poses,” says Dcrdeyn. But if they are
invoked, it's generally in an “already. f
very contentious'situation, and it's ." .;
hard to see how\that will be;
constructive."s» '<s'Tsa'',  Fek
M Although most grandparents are
motivated by love, the sincerestofcf-"7"-.
jorts quickly™get ground into (the : (
.conflict,” he declares. “Children jare

s sensitive to how people get along”!;
that wrenching conflicts between-"v;
their loved onesought to be avoided. .?

In Kortihaber's view, however,"the’
grandparents' presence generallyisa '.;.J.."1 |
plus— a stabilizing force. Divorce'X'Tyi-i-"*
and death arc frightening tb-chil- XAv*""
dren, he says, arid they-should noi;be' 7"v>|
subjected to" the fe?urjo f “Iosmg"" it

eonle In their live<

ment Department."at,MountvSinai\T A,

Medical Center,'; describes™the Y ijjf

grandparent grandchlfd rqlatldnshlp"*"|
\ii"-f'trfdco’ruinuediit™ L

Isbssks?™ |1
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as“right and natural. They are often
the best of pals." And grandparents
can be a,source of support, emotional
and.sometimes financial, for their
adult children as well, he adds.
Where the two generations have had
a falling out, it serves no good pur-
pose to force those differences on a
third generation-"theyoungsters'.
Butler, author of the Pulitzer
Prize-winning book Why Survive?
Being Old in America-(Harper and
Row, 1985), says the government
should not intrude too much into
what is basically a family matter.
But by and large he thinks that if
grandparents have a good relation-
ship with their grandchildren, the
courts should try to preserve it.

2% & u™iuu m

form V|5|tat|on\"P7pw K"]"""

j wants to*Sl&t
-away arid'seveM g”Jinfe.y?ith”?

past |5 ‘creating'a ““ K tameche Jproix)Vinvg, =

lem, the worst land | know of#says :

Biaggi, who serves as'chmmian of,Jv

the House Select Committe'e'on..

Aging’s Subcommittee on Human * #

Services.- - *e-
“When a child is born, a grand-'

parent is created,".he says. “To arbi- '

trarily take children away is to deny
them the unselfish love and attention
of their grandparents.” In addition
tovachieving reciprocity among

states, an aim of the resolution is to .

encourage the courts to give greater
consideration to-that relationship.
- when making determinations about

Untilrecently the courts have mvisitation. The measure has passed

been reluctant to get involved, gener-
ally recognizing the parents’ right to
decide what is in the best interest cf
their children. As joint custody ar-'
rangements hecome more common,
however, the judicial system has be-
gun to take note o fothers in the fam-
lly who also are affected by divorce.
State visitation laws have reinforced
that trend.

A Maryland grandmother, who
asked that her name not be used, is
one example. She went to court at

erthc time her daughter was being di-

vorced and won her own visitation
schedule. She sees her grandchild
now when her daughter has custody,
but should something happen to her
daughter, she would have court-de-
creed rights of [cr own.

Leaders of the grandp;rents’
rights movement arc far from satis-
fied. For one thing, they say, laws
V3ry tremendously. Grandparents
who win visitation rights in one state
will not necessarily be able to realize
them if the parent who has custody
moves to another jurisdiction.

A resolution introduced by Repre-
sentative Mario Biaggi, D-Ncw
York, seeks to remedy'that situation
by encouraging states to enact a uni-

the House twice, in 1983 and again
last year. So far, the Senate has
taken no action.  * o ™
Another complaint voided by
grandparentsjjrights groups is that
most state laws apply only to divorce
cases. Only a few cover situations
where a parent has died and fewer
still extend to children living in in-
.tact homes, particularly those in

which one parent has remarried af-'

ter a divorce or the death of a spouse.
In some of these cases, say the ex-
perts, jealousies or uncertainties
plagging a new mamage can come
into play to shut the “old" family
out; in most, it is singly a matter of
wanting to “start aTiew life."

Lucile and Lee Sumpter, orga-
nizers of Grandparcnts’-Children’s
Rights Inc., a Michigan-based sup-
port group, allege' that many chil-
dren in such situations arc victims of
abuse—physical as well as psycho-

»

logical—3nd when grandparents .

hear about it, they are cut off fromv. s*

further contact.

Scarsdale’s Slavin relates'- onp.-™* ?

story of grandparents who cared for
their three grandchildren following

their daughter’s death. After a num-- .

. continued
1 * *. » fgnl
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ber of years, their son-in-law reap-
peared to reclaim his children. It
soon became apparent that he was
abusing them .so the grandparents’
sought custody and won.
Others- who keep, fat files on
grandparents' visitation rejate sto-
ries of divorced daughters \yilh live-
in lovers who abuse the children, or
of children who are shuttled back
and forth between foster homes
when a willing grandparent would
mcare for them at no cost to the state.
Arguing that the majority of
child-abuse cases happen at home,
Sumpter says the states and Con-
gress ought to eract laws linking'the
issue with grandparents' rights. In
( fact, Delaware already has a broader
law on the books, giving any grand-
parent the right to petition for visita-
tion. Grandparents' groups would,
like to see it become the model for
the uniform visitation law pending in.
Congress. Some professionals have
argued for widening the scope of the
proposed law even further to include
other relatives or close friends on
whom children may have .come.to
depend. Several states, including
California, have taken that step and
a few others have acted more nar-
rowly, allowing ~great-grandparents
or stepparents, for example, access

to

the courts.

Noting the difficulty of getting
such legislation enacted, Biaggi be-
-lieves expanding it to cover children
in intact families would be “tacti-

ks'£ sv- MayeiTsees"grandparents’;rights ..
.as part -ofsa"trerid"inTtheMalv; “to
* . broadenTberightsof-iridividualsand ..
* give them access to the courts.” That e
“® can be abused, she says; “mit the flip
side is not being able tosue when you
have cause.” m
Sometimes the stories have happy
endings for the petitioning grandpar-
ents. Virginia Romero and her hus-
band went to court twice to be'able
to see their grandson, despite the ex-
press wishes of the boy’s mother.
(The California ‘couple’s- son had
died in an accident.) Now, says Ro-
mero, she sees the child every other
weekend and over holidays and
school vacations. “When 1 go to pick
up .the baby, he’slwaiting at the-
door,” she says, adding'that she has
hadnocontactwiththemothersir.ee '
the pre-trial settlement was reached .
ny court in August,1983.e.s#£*;t:>. Y y Le 3
Komhaber says such.agreements' -
‘have become more, common since
.the state laws werejenactedand the-
leav 5 a lot of courts became'more, awarejof:the .
' bond between grandparents" and
grandchildren. And once”visitation is
established, he-say'sp it generally =
sticks—to the point that one court;-- -
recently found tHe"parents',in. con-
wake-c; . . tempt for violating’t*rblesA ;-
Tlie mediation process can' be a .
- . useful alternative”iesS antagonistic V
example, cases where the-, randpar- and also less costly than a courtroom'.
cnt has in effect acted as |

resolutions

erribtional ..

carnage in their

*

cally improper.” “There are lawsTft*L where cutting ties'could

place that deal with ¢

tsays. <x

QOihdith Areen, professor and asso-
ciate dean of the Georgetown Uni-
versitv- Law School, says than on
batince, courts seem to be viewing
grandparents’ visitation petitions as
"reasonable requests. They're not
saying it should always happen or
never happen. There's no blanket

rule.” -

38

Although there arc extremes— for

0t

hild abuse,” he -damaging to iHe child

agrees with Biaggi that government’;-.give up'the fightor/g” tic"i*""kKAy"';.";-
intervention into intact families « .Edith’and Hcriiy. Engel) wiv>haVc\i\ \:»*
probably would be going too far.  invested 'eighfye’areand~SI5,000 in,.

But Ellen Mayer, an'attbrney in  an 'effort to sec.their two grandchil-; « m
Delaware, says she thinks the law dren, ifiustratethc” fAtfations.'Ac--
there allowing grandparents to peti- cording to the Engels®ey,remained’ .. >
tion for visitation, even when the intouch with their formerson-in-law
parents are still together, is valid, aft§r their daughtcrjicftjarid relinjy-- m
“especially when the court is looking  quished the childrenTo);him:'Rela-y *>=
to determine what is in the best in-  tions were so cordial they were even



*

remarriage, when they were in-
formed by another family member
"that wec would never sec [our grand-
children] aga'in,". Henry Engel re-
calls. After an informal attempt at
reconciliation failed, the Engels went
to court. The decision, handed down
in late 1982, went against them art3.
they decided not to appeal but to try’
mediation instead. By offering lo
pay, they convinced their former
son-in-law to take part

After several meeliifgs, Edith
Engel says, “we got two srnall con-
cessions™: to be able.to send bjrthday
and Christmas cards to the grand-
children (provided they do not con-
tain personal messages) and to re-
ceive photographs of them twice a
year. -Though that may seem a mi-
nuscule victory, Engel is convinced

ble to litigation" for all concerned.

The courtroom, she says, becomes .,
“the setting for an adversary situa- :

tion: “We tried not to throw mud,

becauseit would have bcen'destruc-

tive'to future relations with our
grandchildren. And we honestly
feared that their father's hostility
[toward us] could have been a dan-
ger tothe children."

HenVy Engel, takingliote of leg-
islation pending in his home state of
New York»to require mandatory
mediation between the two princi-
pals before a divorce agreement is fi-
nalized, says some experts think
grandparents should be included in
that process. “That could be more
civilized,” he emphasizes.'* We
aren't trying to get custody. We just
want communication and contact,”
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Ifyou're nof eating as well as you should, we'd like to

introduce you to New RESOURCE Instant Crystals.

) <

It'sa fresh, delicious, nutritional drinkinrichchocolate or
creamy vanilla thatyou can enjoy belweerior withyour
regular meols.It mixes instantly with water, and comes
in Tight convenient pockets you can fake anywhere.

And RESOURCE even costs less than the leading
brand, while still providing the complete balanced nutri-
tion your body needs. In fact, we'll give you a 50c cou-

pon righton me package just to trY
RESOURCES available inyour

upyitd/t wur

it
ocaldrugstore, so
you don't have lo go farfor this fresh tasting source
0 f nutrition. New RESOURCE Instant Crystals. m

mm

4
* Things changed abruptly after the that “ mediation is definitely prefera- m:Q A contincnftaway”

also speaks' hopefully'of'the7..> ,
fion process. J0int:
often Qverlopkedrjhai™®
sides to-the issufrand.that modiation'®
offers a way for bothlo be Keard.'A"jt?
Many- parents .sec the’grandpar-jMfv
ents’ rights movement as an intni
sion into their' private fives'“‘and
they’ve got a point,”.‘Waite admits. A",
But they, in turn ought to at least.:
consider the.impact of breaking the
bond between grandchildren and'.X".-
grandparents before they act
“1 don’t want to paint my daugh-Vri®
ter-in-law as a villain.-.There’s-j;.."
enough blame to go around,” .says:', "’
Waite. “And in all other respects,- ' m'
she is a good mother. | just hope she.-V;.
realizes that her motivation is selfish."
We love our grandson rind miss him,7 ~ 7
and we'know he feels.the'same.

\ ! r%%sf)a%ﬁﬁg nutrftiJns’?



ock or across
I IVI e country.
«  Spend

time one-on-

- g with each
I randchild.
hen a whole

By Karen Cooksey

ven ifyou're separated by 3 half

H  cntury and a whole continent,
j vou and your grandchild can be
the best of friends. Ifyou're a novice at
the grandparenting game, or if you
aren't as chummy with the grandkids
as you'd like to be, here are some tips
to help you not only keep in touch but
also be an important part of their
lives— whether they live down the

family gathers,

there's little
chance for individual contact. Yet
“The bond between grandparents and
grandchildren depends on the time
they spend alone together and the un-
dividi~d attention they give one anoth-
er," says Arthur Komhaber, M.D.,
co-author of Grandparents and
Grandchildren: The Vital Connec-
tion. “Unfortunately, it is not always
easy for this to happen." Kornhaber
has a summer camp for grandparents
and their grandkids in the Adiron-
dacks. There the generations can
share secrets, create lifelong memo-

ries, and learn what grand enrich-
ment they can lend each other's lives.

+ Make more than small talk with
your small fry. Build on past discus-
sions, talk about school projects, up-
coming recitals, sports events. * If you
share a mutual hobby or sport— fish-
ing, skiing, stamp collecting— you
won't walk into conversations cold,”
says Barry Smith, M.D., a pediatri-
cian in El Cajon, California.

« Know what's going on In your
grandchild's life. What is his or her
favorite TV program? Find out ,.n
it's on and tune in too. Which of the
four Teenage Mutant Ninja Turtles
does your grandchild like best? Why?
As your grandchild grows, make
phone calls special times to talk about
both your lives. Tell him or her how
you spent Saturday morning watching
a bluejay feed her nest of babies out-
side your window. Ask about the fine

or the death of a parent Some stales
allow for additional situations— in-
cluding abuse, neglect, or abandon-
ment of the child (Vermont, Texas
and Tennessee), juvenile delinquency,
incompetence or incarceration of the
parents (Texas), and/or cases where
custody has been given toa third party
or the child has been placed in foster
care (Colorado, lowa, Michigan, New
York and Tennessee). Louisiana adds
the death ofone oftwo unmarried par-
ents; in that case the parents of the
deceased parent may be granted visi-
tation if the court determines it would
be in the child's best interests.

A number of states permit grand-
parents to seek visitation orders even
when the nuclear family is intact. Ida-
ho, for example, may grant visitation
when a grandparent has established a
"substantial” relationship with a
child. North Dakota may grant it if it
would be in the best interests of the
minor and would not interfere with
the parent-child relationship.



points of school so you can celebrate
the child's academic successes.

* Remember that a picture can be
worth a thousand pbooe calls. “For
many children under eight or nine,
phone conversations are difficult,”
says David Elkind, Ph.D., author of
Grandparenting: Understanding To-
day's Children. |fyou have access toa
camcorder, Elkind suggests making a
video of yourself talking or singing to
your grandchild, or giving a guided
tour of your home and neighborhood.
Make a photo album of family history
for the child, including pictures of
yourself, your grandchild’s parent
when he or she was young, family pets,
and places you've lived. Label each
picture with a simple description.

+ Keep the art of letter-writing
alive. Write your grandchild and en-
courage a written response: Supply
colorful paper, envelopes and stamps.

During the past year several states
have broadened or clarified the cir-
cumstances under which a grandpar-
ent (or other person) can request visi-
tation. Sooth Dakota, Okliboma and
minors, for example, now permit a
grandparent seeking visitation to file a
petition at any time whetheror not the
parent is alive, a divorce proceeding is
pending, a custody proceeding is con-
cluded, or the parentsofthe child were
ever married. Maine, Massachusetts
and New Hampshire, acknowledging
the variety in contemporary relation-
ships, now allow a grandparent .or

other specified person to file a visita-

tion petition in cases when the child's
parents were never married.

As a rule, adoption severs all ties
between the child and his/her biologi-
cal family. Nonetheless, many states
permit grandparent visitation after
adoption by another relative. Sooth
Dakota allows visitation following
adoption by a stepparent or ;
grandparent. Missoari allows il

Anoccasional dollar bill, sticker, com-
ic-strip or riddle enclosed in your let-
ter adds to the fun. “ Both generations
will look forward to visits from the
mailman," says Barry Smith, Accord-
ing to George Newman, co-author of
The Grandparenting Book, children
love getting mail addressed to them,
evenifthey can'tread it themselves. It
makes them feel very important By
including newspaper or magazine
clippings about animals, funny situa-
tions, sports or youngsters their age,
you might help the child’s reading
skills—without it seeming like home-
work. And selecting unusual stamps
for the envelope might encourage an
interest in stamp collecting.

 “Be with" your grandchild every
day by recording yoarseli' telling bed-
time stories. You can read them out of
a storybook and send the hook along
so the child can turn the pages and

the child's nalui il parent is deceased,
evenifthe child is adopted by an unre-
lated person. G”rgia, Mississippi,
Oklahoma and Te/as permit it when
therights ofone parentare terminated
bycourtorder, Nevada when hoth par-
ents' rights are terminated.

Although state statutes provide the
basic structure in the area of grand-
parent visitation, they do not address
every concern. The court must consid-
er the evidence presented, apply the
state's laws, and, in most states, make
a decision hased on the “best inter-
ests" of the child; unfortunately, very
few statutes define * best interests.” In
some cases courts have expanded (via
their equity powers) the rights of
grandparents beyond the limitations
of the state statutes.

Further, litigation may not always
solve thej&saptc. Even if visitation is
awardcffijgaffiunderlying problems
that to the breakdown in
famd”p~ittoas may continue. Some
courts may order counseling.

look at the pictures, or you can tell
stories about family history and what
you did when you were™your grand-
child’s age, or you can even make up
stories about imaginary characters.
“You won't have to spend most of
yourwaking hours recording stories to
meetthe need for a nightly tale," says
Miriam Galper Cohen, family thera-
pistand author of Long Distance Par-
enting, * hecause young children love
repetition and will be glad to hear the
same story over and over again."
"It'simportant to establish yourself
as a presence in *ae hearts and minds
of your grandchildren,” advises Co-
hen. Instill yourself—your history,
your values— in your grandkids. But
most of all, have fun with them.
They'll be grown before you know iLB

The authoris afreelance writerin Del
Mar, California.

California, Delaware, Maine and
Maryland offer mediation services
through the courts. Other mediation
services exist in varying degrees in lo-
cal communities. Earlier this year,
Alaska authorized the court system to
create a mediation pilot project for
specific cases—including grandpar-
ent visitation disputes.

In 1989 The American Bar Associ-
ation adopted a policy encouraging
mediation services in visitation cases,
and recommending that state legisla-
tion enumerate specific factors for
courts to consider in determining
whether grandparent visitation is in a
child’s best interests.

Because of the complexity of visita-
tion laws, it's wisest to check with a
local attorney if you have questions
about grandparents’ rights. " b

The authoris an associate staffdirec-
torfor the American Bar Association
Commission on Legal Problems of
the Elderly.
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LS A fe likc Sy
_|cqurt dCC|sm’ﬁs orjﬁc pasﬁrtypically
ALspeak tn Jemis® o f the'besljnterests of
r- (He child.* The difference now is (hut
' " grandparenis are winning cases. °.

Some attribute (he grandparents’

success to their growing numbers,
wealth and political clout while others
.cite family disruption duu to divorce,
both explanations have merit, but it TV

m still unclear whelher. or under "wlrat J

circumstances,” grandparents’ visio-f
f'tion rights' arc in the test interests of
f*"Inb\'hiidvy V. 1
m\s « ‘Grabdparchts'arguc-that the grand-,
1y parcnt-gra.idchijd'bpnd is.unique and
Yi‘precious; and that ii is m a.child's

+shest int.irsi for the court to grant vis- .

nation nghtsun appropriate situations.
In Minikan yj. Ford, the New Jciscy
Supremd Court, supported'this view in
a decision, in favor of grandparents.-
The court stated:
, 'MI'is a biological fact that grand-
parents arc bound'to their grand-
children by the unbreakable links of.
heredity z . Visits with a grandparent
Y*.urc often a previous part of a child's
experience and there arc benefits.
V-which devolve liporylhc grandchild
w;'which he cannof'derive from any
i\ other, relationship*\Ncithcr the Lcgis-
yv ialure nor this Court is blind lo human
£Irtruths' which grandparents'and gran.|-
mchildren hafc always' known.*1". ‘.
mt-?. Parents, onrthc.other hand, argue
that court-ordcrc'd visitation rights
interfere* with proper, parental,

aulhorjty. Wncrc tiierc is conflict, the ,

L parent is the best-judge of what is best
for the child and should nol have to
account to anyone for hit or her
motive in denying the grandparent

>

*

\ .
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visitation.-" Judges and legislatures are
most receptive u« this argument when
(he Limily is intact. In \tieh cases the
parents are lypicallyTrce In determine
whcther grandparent visitation a in
ihetr child's Iwi interest,'

This article, which was prepared
under a grunt from the Administration
nn Aging. OHMS, in the American
liar Assncialinn .Commission nn
l.cgal Problems of the Kldcrly. will
cvaminc mic-c arguments and the new
stale sialnics nn grandparents' nuta-
tion rights As the discussion will
illustrate, the controversy is nnt hkclv
in go away in the near future,

SUtle Statutes

The recent enactment of grand-
parents’ visitation sialnics marks a
nnliccahlc shill in sncial policy. Since
as early as 1.S'U. the most frequent
explanation entirts have given when
denying pcliimns Inr visitation with
grandchildren involved the notion nl a
compeIIin? parental right " 'Elie
courts believed [as nppnnenis nl
grandparents' visitation statutes argue

| that parents had complete con-
trol over the upbringing: of any child
in their custody Legally dcciecd
grandparent visitation acted as a con-
straint upon that control" and thus
was not in ihe-elnld's host interest.1
I\eeptions to this theory were narrow,
and occurred in situations when the
parent was unlit, when the child had
lived with the grandparent; wilicn the
. panics to a divorce proceeding: agreed
to visitation: or. in a lew eases, to
preserve family ties when one parent ¢

1 *

In the last 25 years. however, state
legislatures have hioadened the notion
0" vhal may he in a child's best inter-
ests. |-ivery stale has a statute that
enables giaudp,ncnis. and in some
states siblings, relatives or other [icr-
soils, to petition lor visitation rights

with grandchildren. A combination of
reasons lies behind the enactment of
these statutes. These include preserv-
ing lamijy ties, recognizing that the
grandparent-grandehild relationship is
unique and previous, and providing
stability for children when their
homes are disrupted by divorce or
death.

Whatever the reasons, these stat-
utes have given grandparents an edge
when seeking court-ordered visitation
with their grandchildren. Cnlil thcii
enactment, grandparents could only,
in general, obtain visitation if they
demonstrated that a child would he
haimed'il visitation rights were not
granted. Now. they can obtain court-
ordered visitation if they can persuade
a court that visitation would be better
loi a child, a much easier task.

Of course, the grandparents* gains
are not unlimited: "No statute gives
grandparents an absolute right to visit
with their.grandchildren. Instead, the
statutes give grandparents the right to

petition for visitation The court wMi-

grant visitation only it it determines
that visitation would he 1 the best
interests oi the child.""

by Jody George

BsnaaEBsasnsjE;

In addition, the ability of tlic court
to grant visitation rights varies from
state to state. While sonic statutes
define the group of people who tiiay
petition for visitation rights very nar-
rowly. others allow courts to exercise
discretion only in specific family sit-
uations. such as divorce or death of a
parent, livery statute, however,
addresses at least three issues: who
may petition for visitation privileges:
when a person may petition; anil the
standard that ajudge should apply,
usually "the best interests of the
child." when deciding whether lo
grant visitation privileges.

Several statutes have additional
provisions concerning such areas as
attorney’s fees, where to file peti-
tions. who must be notified of
actions, how often actions may be
tiled, and orders modifying or termi-
nating parental rights. Interestingly
enough, although the majority of stat-
utes provide that visitation should be
granted if il is in the best interests of
the child, only those in Connecticut
and Vermont state that ascourt should
consult a child about his or her
wishes.
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The statute in Michigan is consid-
ered a mode) for a number of reasons.
Il defines important terms such as
"custody dispute": states what shall
happen in the event of an adoption:
contains several procedural provi-
sions. including how to commence
actions and how often complaints or
motions may be tiled; and has addi-
tional provisions on attorney's Ices,
the limitations of a visitation order
and the extent ol'lhe court’s discretion
to modify or terminate an order.

litis s in sharp contrast to statutes
like the one in South Carolina, which
simply stales that the family court has
exclusive jurisdiction to order periods
of visitation for the grandparents of a
child. Most statutes lie somewhere in
between.

While most grandparent visitation
eases are settled by the ruling statute,
it is important to recognize the Inher-
ent powers of juvenile and family
eoim judges to protect the child's best
interest. Under the court's /wrr/n
inmiiir authority, the court may be
able to award grandparent visitation
even in (lie absence of explicit xlaiii-
lorx authority. "

Whtt Mav Petition

States have taken two basic
approaches in determining who.
besides parents, may petition for vis-
itation rights with children. Thirty-
four states have enacted statutes or
provisions that permit only grand-
parenls--and in siv states this
Includes great-grandparents as well—
to petition lor visitation with their
grandcltildren. Poljtical action In
grandparents-.is certainly one reason
for this, hut there are others as well.
Manx people believe iliar the grand-
pareul-grandchild bond is unique and
previous, and "stronger than any
other except'that between parent and
child."* Grandparents provide.sta-
bility and support in a child's life,
especially-when parents are divorced
or separated, or when a parent has

died. In addition. grandparents arc
uniquely qualilled lo provide. roots
and a sense of identity to iheir grand-
children.

However, -(here are alsiwirgumenls
that limiting visitation rights to grand-
parents is too narrow. Grandparents
are not the only family members who
can lend stability, support and a sense
of identityio a family’s life. If policy
makers are interested in a child’s best

'» randparents
assert that visitation

lights are in the
child's best

interests

interests and preserving family ties,
they should extend visitation to rela-
tives and anyone else who has a
meaningful relationship with a child.
It makes little sense to assume that it
would be belter lor a child lo see a
grandparent with whom the child has
had no previous contact than a person
with whom a child has had a long-
term earing relationship. 1

In addition, psychologists and
sociologists have nqt produced much

. literature on the importance of grand-

parents' visitation rights. However,
the little there is docs not bear out the
grandparents’ claim that the telation-
sliip is so unique and special that it is
in the children's best interests to visit

with them."”* Furthermore, the assump-
tion that grandparents always act in

!the best interests of Their grand-

children may hot be true. Some may
want to visit with" grandchildren
because of lonclii ess or us pan of a
conflict with their, own children.

Elev.cn states', take a different' .

approach to visitation rights. They,

permit a court'to grant visitation to

siblings, relatives or "any other per-.,

son" whom it would be in the child's
best interests to sec. Four of these—

Connecticut. Maine, Ohio and Wash-'

ington—dd not mention grandparents

specifically, but permit the court io—

grant visitation to "any person”
provided visitation xvould he in the
child's best interests. Presumably,
grandparents arc included in this
broad category.

The advantage of these statutes is

that they do not limit a court’s ability,

to grant visitation when it would be in
a child’s best interests. They also
eliminate' the assumption, which may
be mistaken in some eases, that
grandparents and other relatives
always act in achild's best interests.
They enable grandparents to petition
lor visitation rights, but extend this
right to others as well. In addition,
some sociologists Kelicv~that the best
way to prevent child ahuse is to
expose a child to a wide range o f peo-

ple. One theory is that without pri-'

vuey and isolation, a pattern of
maltreatment cannot be established
and maintained: "Authorities also
believe that children who have been

maltreated will fare better afterwards ]

if they have someone in their social
network who provides compensatory
acceptance, nunuranee and a positive

"' model for social experience."1 Thus,

a statute that gives courts wide discre-
tion in granting visitation rights could
help prevent child abuse.

.A problem with these statutes is the
conflict a child may feel if lorn
bc'.xveen a parent with custody and an
unlimited number of persons petition-
ine for visitation riehts. There is liter-



ature linit supports parents arguments
that a lawsuit between parents and
grandparents often creates extreme
anxiety and dislocation for achild."
litis problem would only worsen with
.an unlinuicd number of litigants. In
addition, a statute that enables ifcod ¢
discretion lo granl visitation rights to
siblings, relatives and any other per-
son is more intrusive than one that
limits visitation rlghts to grand-
parents.

When A Person May Petition

Ute second issue that grandparents”
Visitation statutes address is when a
person may petition for visitation
rights. While a few stales allow courts
to grant visitation rights whenever
they find that visitation would be in
the best interests of the child, most
allow courts to exercise discretion
only in specific family situations.
Divorce, death of a parent and alter
living with a grandparent are the most
common. Individual  statutes.-,
however, permit visitation in a wide
range of situations. These include
abuse, neglect or abandonment: juve-
nile delinquency: incompetence or
incarceration of the parent: or when
custody has-heen given to a third
party or the child has been placed in
foster care.: Louisiana, even
addresses what happens when "the
parents of a minor child or children
live in concubinage (without the bene-
fits of marriage) and one of the par-
ents dies." According to the.statute,
the parents of the deceased parly may
be granted visitation rights if visita-
tion would be in the best interests of
the child.

Twenty-one states have provisions,
like the one in Louisiana, that make
grandparents* visitation rights condi-
tional on their relation to the child's
parents. Typically, they provide that
grandparents must be related to the
noncustodial parent in ordyr lo peti-
tion Tor visitation with their grand-
children. In eieht of these stales, the *

restriction applies to every type of
action that arises under its statute.
However, in the 13 others, restriction
«applies only in situations involving
death, incompeteney. termination of [.enls.
parental rights or incarceration. The
rationale is that the law protects the
side of the family that no longer has a
representative: where there is;a rep-

resentative.
intervene.M

arents

that they interfere
with proper parental

authoiity.

According to the majority of stat-

utes. however,
bring petitions

itation against their own children—
. even when their children arc granted
custody alter a divorce. These types
of suits, which grandparents rarely
won at common law. illustrate the °
gains that they have made in their
efforts’ to visit with grandchildren.
Although the most widely publicized

gases seem to

in-law or daughter-in-law. the grand-
parents' right to petition is much

broader.
Adoption is

lure in grandparent visitation statutes.
Although the majority of state statutes
do not address this issue. 19 explicitly
slate that grandparent visitation rights
survive adoption h\ a stepparent. This

is probably due lo the rising r
rate anil u belief Inal udoplibn by.a;-?,%"'
stepparent is' different than one byf<™
people who are strangers Jo.both par-7*

In the latter situation”courts..".m
have rule'll that .there is a presumption;.’
that "termination of a grandpiirontaj ' V
‘relationship, is in an adopted child's ¢ *'s
best interest." Such rulings hayc been
based'on a variety of grounds! inelud-

«ing the need to maximize the avtiil- ' *. .
ublL* pool of adoptive parents‘and*

. maintain the confidentiality of.such
adoptions.X4 In fact, the statutes -
reflect this belief. Of the 19 that per- " o
mil grandparents to petition /or visita-
tion rights."13 also specifically state « .
that adoption in all other circum-
stances cuts off a grandparent's right
to petition for visitation privileges. ¢
Absent a statutory exception? many
‘stale adoption acts, which cut off all
relationships between an adopted
child and his or her natural relatives,
will lead to this conclusion.

the court will not

argue

Best Interests of the Child "

The third issue that visitation stai- .
utes address is -what standard a court
should apply in deciding whether to

mrint visitation privileges. Frirty state
that courts should use the "best inter-
ests of the child" test. The others use
such language as "at the discretion of .
the court." "as the eiturt shall deter-
mine" ynd whether there has been a
"substantial relationship" between
the grandparent and grandchild -
Of the statutes that mention the best.-
interests test, only two— those in Ver-
moni- and Virginia— specify ‘which
factors ihivCnTrrf™ hould consider in
determinintr-w-hrlhck visitation is in,,
the child's. best interests. In the other
states, courts rely on prior case law or
other statutory definitions. Factors,
typically considered include friction J
and animosity between the'parent's-
and grandparents, health of the child. i
. the child's preference, imprisonment . 1
of the parent, biological relationship
with grandparent, health of the par-

?randparents may now
or court-enforced vis-

involve a former son-

another common fca-,

SEsasszassszEsagsa  sBsaasaaagagBESsasE |
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" Ont. prior residence with the grand-
parent and previous parental
agreement allowing visitation.? In
addition, several statutes also mention
that the .nature and quality ol' thO pre-
vious relationship between the grand-

parent and grandchild should be '

considered. They use such language
as'"aiuounl of personal contact" and
mawhere a substantial'relationship™

exists."-Whatever the I'actorvflt is = between parents and grandparents.l7 .

imporiant to remember. that it is the
interests of ihexjjild’ not the grand-
parents. that ;Ife being protected.

The application of the best ‘interests
test is difficult. It is often hard to
know what is in the best intervals of a*
child caught in the midst of a struggle
for visitation rights. As one commen-
tator observed:

"The need for stability is often said
to favor allowing existing grand-e
parenl-graiulchild relationships to
continue: especially in helping chil-
dren adjust when relationships with
thyir parents have been disrupted,
whether bv a divorce, bv the death of
. parent dr by some other circum-
stances. However, the impact oTtT
laws'uit on the stability of a child's
environment can be extremely.detri-
mental. It is clear from the psycholog-
ical literature that a lawsuit over
visitation rights, with its accompany-
ing intrusions by psychological
experts ;ind lawyers and its inevitable

foin s j.jjh 552 a.:j ph di75i

2. iteneimer nut {NONE).(irnmlpiireni
v N ¢ \tloplimi mill Vi\ilulion
cat-i I 5Ly 1 He, 2550 205 s .M

5 See. linrexample. Van Clvve v. Item

mined.; Nn. S7-IXHI

I'IST I
J. Nl'ie. fil,null'll!full’ Slolitiogs Riyin in
I'i liiinn for [ int,num. {eennnii nml the

(Wn. C'l. App. Nov. 5

Yiilnmnl l-limirnoil 120 vi. 1. rev. 55. 55 .

IPIN SI% .......
Inin nml ¢'mil, . iri'iiil in tlic Righil m-viv-

iimii. 15 Cum. I.. Rev. Ibl. thh (11X41; timer

jiiit rreca. (iriinilpmrnl Visitation: Vagaries .

Ml viivvaniitiv, 25 sic Louis U3 W
ws cini e aieini (Iraiiilparriil Vision
linn Rights: Snsial Polieies nmll.egal Rights.

disruption of the nucllear fam ilys, biten' attorney for a childfffme. child's inteN & ?$vr

creates extreme anxiety and.disloca-
tion for a child.""*

Further, several commentators'

believe that there are problems with

the child's best interests standard—¢

that it is vaguJ*. and that although it
supposedly protects the child's best
‘interests, in reality the child's hcst
interests often get lost in the struggle

Procedural and
Other Considerations

As mentioned earlier, several stat-
utes also address such considerations
as attorney’s lees: where to file peti-
tions: who must be notified of actions;
how illicit actions may be filed: and
orders modifying or terminating vis-
itations rights. Although these are
fairly standard provisions, they are
worth noting because they add clarity
to a statute.

Several statutes also have provi-
sions that are not quite as standard.
The statutes in Michigan. Oklahoma,
and Nebraska have provisions that
address situations where paternity has
mn been established. Those in Colo-
rado. Florida and Michigan do not
allow the courts to restrict a child's
movement as a result of a grand-
parents' visitation order. Montana's
states that the court can provide an

is Nile, ni/nii inue J. at (>5

7.8ee. I'mesample, Roberts v. Wanl. Nn.
SI.MI IN.IlI, Apr IS. I'1X51

S. viieuinti. NHING iime 5. at 207

«t nine. TRECollslillilininil Congleaiiils ml
(iminl/mriiil\' Visilalion ShnliileV. Sli ¢ wium.
I.. Rev. lit IPIStn. Inuuilli. ni'"/nn mile 5. al
21X-502.

10. Insiiilli. viiziiii nme 5. at 50h-5tl7

11, Nme.*vu/ifii nme 1. ui I'a

12.Nme uipm nme 1. al 111120

15. liteailli. ||t/|m nme 5. al 511

ta. 1inois Vo Colder. 4ix N.I-. 2d 570
lilt. App. Cl. HKhi: I..I;) M. v Department nf
Social Services. 507 A.2d 1150 iMd. Cl.
Spec. App. PISIii. There has probably- been

mure litijMlion nn Ilie Clleels Il an ailnplnm nn

or in.Inir*nl iivilitiilit Nini in mv ixIi.T

oo#)

ecsts arc not adequately nmre.scnted.-w/;'e

&
*The controversy-over grandparcntsfef'*A”
visitation rights is likely, to]Jchntmuc.A"?-

in (he years to comc. Grandparents”

K

will continue to assert that visilaiion™'V- .
rights are in the child's best interests,*?'

wliiie.parents will argue that they
interfere with proper parental
authority. The truth is most likely lo
he somewhere in the middle. Thus.
legislatures should continue to pass’
laws that give judges discretion on
this issue. Statutes that yield the same
response tocvery situation arc not in
the best interests of the child. ]

Judy George, Esg., served us u legal
intent at ihc American Bar Associa-
lion Commission onsLegal Problems
of the Elderly. Wushmgiim, D.C. Her.
article is reprinted with permission
from the "Children's Legal Rights
Journal," Fall I9H7.- ® William S.
Hein & Co.. im .~ \Y

adnpt i'-r. frnm adoptions by an unrelated
mother and I'aiher Com/mer Surnvice v.
Mitehell. s<at A, 2d.x14 ita. super. c1. |4KDj .
tviviialiinv rights survive siepparenl adoption!"
nir/r l-ausl v. Massinger. 417 A.2d. 1551 IPa.
Super. Ci. I1X51 (visitation rights do mil sur-"
Vive adoption hv two unrelated persons), See
alvAi lingvvall v. Hnener, 4X5 N.E. 2d. 512 till."
1xst

15. nnte. Trimcure Siauilory Visitation
Rights 0f (iiuiolpnrenis ami the Itrs| Interests

nfthe child. 15 mem. si. u.i.. Rev. 655, o

(vl 1-(v4h 111X5).

Ift. Nme Sn/irUnmel at 124 .*

17. nme. Graiul/sarem Visilalion Slulnies:
~ Proposal for ‘Uniformity. 11 1. war,
705-724.727 (11xh1: ucan. Criml/micnl Vitim-
linn; Con llir Carrol Refuse, 24 1. 1am. 1.
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(Is a gorgeous day in Milwaukee, and 7-

j.car-old Christopher Brooks Jr. can't
wail to get outside. Bui moments laicr
the hoy ‘1s hack with a troubled look in Ins
¢>C. dark thoughts have intruded on Ins

lay. "Grandma wants me and | want

ommy." lie says, dinging to Karvit. Ins
mother, "It makes me sad. 1 think every -
one sjuiuld him and make up."

[Tonly it were that Simple.

Since March |'7X9, Christopher has
been caught in the middle of a bizarre le-
gal hattle”between Ins maternal grand-
mother. Dorothy Dillon. 53, and Ins par-
ents. Katyn and"Chris Brooks. One of the
lirs| people to take advantage ofan un-
usual Illinois statute that aflows grand-
parents ft>seek access to their grandchil-
dren even over the wishes of tfie parents.
Dorothy, a divorccthevecutive secretary

who livés outside Chicago, |ssum?0p% Ss-
u.

tranged daughter and son-in-law
lar visits with her only grandchild. Dor-
othy's right to sue. however.tnaysiHin be
taken from her. The lllinois State Legisla-
ture—eauglu between the contradictory
demands 0f parents’ and grandparents

roups—hasjust voted torescind the con-

?roversial law: the amendment now awaits

W*otogropSj by Taro Tamaiakl
gropsj by fuQfu

RANDPARENTS' RIGHTS HzaE~s2sros2EXjpan

approval by Gov. James Thompson. “| don't regret it
, pF—'ortheiry part. Karsn. 32, ang Chris. 29. (?Xsagg(/oe lgftD(trf
insist they are not den¥|ng Dorothy visita-  har it ocoinst
*ion.but say they don't want her visits aughterkeryn
mmangated by the courts. "We feel like we rodltsover

are fighting olT a hostile takeover.” says
hris Dill%n, however, believes the s y&%qqf%%gpnqgr
heronlv recourse. In the last X months.  seehim.”

Ai-Btt.itiJ i2ak&.viEtix >tfasaLif g



v "My nother®s odion has forced us tobe — ghe says, she has seen Cltrislophcrjust
cone adversaties, * soys Katyn ufth three fimes, all on court-ordered visits. 1
borothy and Christopher in 1983). "All'l want in ilie whole world is lobe with .
my grandson, hug hint, kiss himand tell - was always unhappy,” remembers Karyn.
him'[ love hint." Site says. "Now [ worry —, ,'SJic went Iterwayand we went ours. Ihad
that lie thinks | abandoned him. I've no direction and no guidance. I never really
mcked my brain trying lo understandall  had achance lo beachild” .~ ]
the hostility my daughter has toward me." ~ Though Katyn denies il, her'moiher
The conflict helwccfi mothcrand and sislér believe the family dispute slcms
. daughter dates back lo Kao  child- these resentments. "My sister isan
hood—from the lime Dorothy divorced “E fln gty womanwilicrblamcs ritv mother for
. her Chicago lircntan husband, ihc.latc cvcothln?, from not giving Iter braces on
Anton Konopasck. aftera tumultuous her teeth {0 not paying for music lessons.”
eight-year union, In 1963, Asasingle +  says Katherine Konopasck. ah assistant
mother strugglmg lo suppart two daugh- Prlnupal al a suburban Chicago clcmen-
ters—Kaon has an older sister. Katherine.  tao" school. Adds Dorothy: "|'don’t sec
33—Dorothy held down two secretarial where | was such a mean mother. But
jobs, working days, evenings, evenweek- Kami lias a grudge against me. and she's
ends. "Mv niother bad a hard life, and she " using Christopher to get revenge.
ile Katherine was an honor student
who went on to earn three master's de-

bi".iuw.wXYs

» Christopher A
watches as his fa— grees. Kan 0. according to her mother,
ther, aspiring art— was a dower child who cut classes and de-
istChris Brooks, lied authority. Al 16, Karyn drog ed out
completes an ar— 0fscluioktnd moved in with friends.
chitectural sketch Though she remained in contact with Iter

ofan old house.

mother, who attended her 1981 wedding
to Brooks (u would-be artist working Ls
a d|shwasher{, the relationship grew
more tense af nghnstoPherw shorn.

Dorathy would frequently slop by t

Brookses' Chlcagoapartmentand baby-

sit. but seething Deneath the surface wes
v iVe were final— Dorathy's discomfort with Iterdaughter's
lygettingon our hippie [ife-style and Kami's feelmg that
hxtlwhenthe = her mother was “overbearing and gle-
lawsuit hit," says ma_nqu loo much from ouf lives.” In the
Chris, ploying spring o1 195-). Kanfn and Chris moved to
g;trhd hisson inthe ?hlog cabin Olllltscljdet tLuntn Hbul.hl%/Iof rI]Joro-

- was appalled at the thought of her

svaukee home. %rgndsonpé)emg raised in pn%mv_e condi-

|

ons, but says shedldn’tcomﬂlam. In-
stead she gave Karyn S500 to help pay for
themove,” _

The sojourn in the woods didn'twork.
Katyn and Chris came back to Chicago. /
whére lltcir marriage crumbled undcrthe,
strain of Chris'sdrinking. After their di-
vorce in 1987, Karyn attended Northeast- *
crn lllinois University to prepare for aca-
reerusa teacher, an Doroth%se_emed to
have less time than ever with Christopher,
who spent weekends with his father. " |
was t00 busy to keep in touchwithmy . 1
mother." says Karyn. "and when | did
call, there were constant judgments and
Fre,ssurmg to secCltrislophCr. | wasn't

1ying to keep my mother from him. | was
trying to l(i]el onwith my life.”

Even though Dorothy; fellcut olThy
Karyn.-"l never questioned her." she Says.
"|just tolerated aod tolerated.” Finallya
desperate Dorothy consulted a lawycrand.



onJan. 3.1989. scnl Katyn a certified Id-
ler. wamning lliat she was considering legal
action. (Arrexisting Illinois law permuted
grandpatenis to pétition for visitation in
cases or parental divorce or death.) In
March. Katyn and Chris were summoned
lo ap,?ear Indomeslie relations court. But
despite the clfyns ofa court-ordered medi-
ation counselor, the battle escalated. In
May. Karyn and Chris remamed-to
avoid sui ,accordmﬁ in Dorothy, althou?h
the couple say'lltcy had been reconciled for*
months, Whatever the ease, the couple
were no longer immune to legal action
when the [llinois Legislature passed the law
in Sep,te_mberallowm%grandparents lo
seek visitation even when the grandchild’s
arents are not divorced. At one point
arynand Chris tried to settle by offering
Dorothy live visits ayear. Dorothy, who
wants monthly visits, refused.,
The continting feud has cost Karyn

and Chris several thousand dollars in le-
?al fees, which they can ill afford; Last
anuary. Karyn lost herteachlnpjob ata
private school forcmtoq the family to
scrape by on the $18.000 Chris éarns as a
scedrity-systcms installer. Still, the couple
are determined to ride the surt rfut asa
matter of principle. “ Ifwe don't takea
stand agPamst this law. wcare %Jenlng up
awhole’Pandora’s box." says ar?]/n. 'EV
ery family has its problems, but when the
government and the courts invade ydur
ome, it'sa different matter." Katyn also
has the full suppart of her parents-in-law.
"I'm all for grandparents visiting with
grandchildren, but I'nt appalledthat any-
one would put their children under such
stress and financial hardship.” says
Chris's mother. Nancy Brooks, who adds,

that she sees Christopher mostly “on holi-

daﬁ and special occasions.”

eanwhile the Brookses have pushed
ahead with their lives, After moving to
Milwaukee last fall, they recently settled
Into a redbrick bungalow, purchased with

Sensitive tothe
strains the lawsuit
has placed on his
parents, Christo—
pher takes some
comfort from his
kitten, Loki .

a low-intcres| government loan, where
Karyn has plarited an hcrb qurden. sewn
curfains and set up an attic playroom for
Christopher. Ninety miles away, in her
«immaculate one-hedroom condominium
in Morton Grove. II., Dorothy waits, not
knowing when she will see her grandson
again and ho?mgia ainst hope that the
yovemorwill veto the legislature's deci-
sion to rescind the law upon which she
has huilt herease. Both mother and
daughteradmit they often wonder how .
things got so bad bétween them. But nei-
therIswilling, as little Christopher sug-
gest-. to hug'and make up.
—Wiliam Plummer,
Clvia Tamarlinin Chicago
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"predictor of time in care. All predictors
work better for the national and white
samples; the national black sample ap-
pears not to have enou?h variance for
the indicators to be useful.

4. The differential between black and
white time in care has been documented
by the OCR survey. The census analysw
looks at the counties with the smallest
and the largest ratios of families in pov-
erty, and finds the black-white dif-
ferentials to be significantly different for
those two categories. The differential is
minimal in the poorest counties,
greatest in the counties with the fewest
mRoverty. . o

Ithough the specific study fm.dmﬁs
arc of interest, more important is the
fact that this research suggests a new
line of investigation, and recommends
that external as v/ell as internal factors
be considered in evaluating the func-

EIHNICI'Y AND FUSTEH UAHE

tioning of the foster care system. Al-
though such factors have long been
thought to be important, the present
data analysis provides an empirical,
rather than a polemical, base for using a
social analysis.
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GRANDPARENT VISITATION RIGHTS:
Rendering Family Dissension More Pronounced?

Andre P. Derdeyn, M.D.

University ol Virginia Medical Center. Charlottesville

Legislation allowing grandparents tofile suit to gain court-ordered visita-
tion with tlieir grandchildren is now law in most states. Legal issues and
reported cases are presented, and problemsfor children andfamilies that
are posed by this sort o flegal conflict are outlined.

T Tnder the English common law from
~ which our domestic relations law
derives, a grandparent did not have a
Ie%al right to Fetmon acourt to consider
whether that grandparent should be
allowed lo visit a 8randchlld.53 For this
country's first 300 or so years, there
were no %randparent visitation laws.
Even in the absence of law allowing
grandparents such a right, however,
%:andparent visitation cases have come
rough the courts from time to time.
But, without this type of legislation, a
court could refuse to hear such a case
simply because the grandparent had no
legal standing to petition the court.
Grandparent visitation cases arose in
the past largely in relation to the death of
the %randparents’ adult child, the parent
of the grandchildren. During the late

1950s, there were a number of case-:
wherein grandparents wh. ;¢ son was
overseas In military service came into
conflict with their son's wife over visits
with their grandchildren. In the 1970s,
as divorce came to the fore as the dis
ruptor of families, legislation increased
and began to include divorce as well as
death as the condition under which
%randparents could petitioncourts.

ourts also began to award visitation to
grandparents with more frequency than
previously was the case.

In 1977, a mere six states had laws
permitting grandparents to petition a
court for visitation upon the death or
divorce of their adult child,3the parent
of their grandchildren. Currently these
laws are on the hooks of all but three
states.5 fn addition, despite the fact

» Tevised version ofa paper submilled lo the Journal in June 198J.
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that domestic relations law is constitu-
tionally reserved lo the states, the mat-
ter has come to federal attention as well.
Following hearings ofthe U.S. House of
Representatives’ Select Committee on
Aging of the Subcommittee on Human
Services, the House of Representatives
passed a resolution, in March 1983, rec-
ommending, that the National Commis-
sion on Uniform State Laws develop a
modei law for the various states to
emulate.5 o o

Grandparent visitation legislation, at
least thus far, simply assures grand-
parents the right to be heard in court.
Generally, the laws state that it is up
lo the court to determine whether or
notitis in the child's best interest to visit
with the grandparents.

Psychological Parenthood
and Grandparent Custody

Goldstein, Freud and Solnit19 argued
that the law should focus upon securing
the child's placement with the psycho-
logical parent. They defined a psycho-
logical parent as

., one who, on a conlinuing. day-to-day basis
through interaction, companionship, interplay,
and mutuality, fulfills the child's psychological
needs for a parent, as well as the child's physical
needs. The psychological parentmay be a biologi-

cal.. . parent or any other person.

In the literature generally, and in this
pai)_er,. Goldstein, Freud and Solnit's
definition is what is meant by the term
ps¥cholqg|cql parent.

he situation in which a grand_Farent
has had custody of a %randchld de-
serves further comment, In some cases,

following the death or divorce of _aJ)ar-
hil

ent, grandparents have raised a child for

a numberoh{ears; then the child's par-

ent. often following remarriage, wishes

GRANDPARENT VISITATION

to regain custody. In most such in-
stances, the grandparent would clearly
be the child's psychological parent. Due
to the law's emphasis upon the rights of
biological parents, however, rarely can
the grandparent retam.custodY. Some of
the g{andf)arents_test|fy|n al the Con-
gressional Committee on Aging had had
a parental role with regard to theii
grandchildren for a number of years
prior to the parents’ insisting upon the
return of the children. From the child's
point of view, probably most of these
children should have stayed with their
grandparents. If decisions were truly
guided by the principle of maintaining
relatlonsmﬁs with stychqlogmal par-
ents, the child would remain in the cus-
tody of the grandparents, and the parent
would be awarded the visitation.

CURRENT ISSUES FACING THE COURTS
Animosity

Distinctions are sometimes made hy
courts as to the effect of the animosity
the adult parties hold for each other
upon the feasibility of visitation.
Whether animosity is specifically ad-
dressed in a particular case or not, how-
ever, it is important for the reader to
have some awareness of what is in-
volved foracase to come for review by a
court of record or appellate court by
which it is published. Prior to such a
review, there has already been at least
one trial. Whether or not the opinion
mentions animosity, the Pames have
had sufficiently strong feelings reqard-
ing visitation to have gone to trial atleast
once previously, and to have committed
months to years and lhundreds to
thousands of dollars to their conflict

with each other.
In a 1952 case5 a court found "deep
and apparently irreconcilable animos-
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ity" hetween a child's father and the
maternal grandparents after the death of
the mother and remarriage of the father.
The court wrote that in such a situation
grandparent visitation

.. .engendersacontest for (hechild'srTection. a
contest which can lead only to the detrimentof the
child. Il'is not in the Lest interests of the child to
subject her lo an atmosphere of hate and es-
trangement. nor to factions competing for her
favor on different days of the week.

In a case where the court found that
the children were being subjected to
bitter friction between parents and
grandparents after the death of the
grandparents' daughter and the remar-
riage of her husband, the children’s fa-
ther and stef)moth_e( were given com-
plete control of visitation. The court
noted that

. a stepparent's relation to the parents of the
spouse whose place the stepparent is taking is a
rather delicate one and perhaps il isjust as well
that the legislature has not provided that Ihe
grandparents may appearinaproceeding inwhich
a third parly is taking the place of theirdaughteror
son as (he parent of their grandchild.”

Since that time, however, most state
legislatures have provided grandparents
with the express right which that court
seemed to be quite relieved was not yet
made available to them.

“In the new climate of grandparent
rlgiht_s, it appears that an acrimonious
relationship between the grandparents
and_the grandchild's parents is of di-
minishing’ concern to courts. As one
judge wrote, "animosity between the
father of a child and the maternal
grandmothe.r isnota proper basis for the
enial of visitation."3 Animosity be-
tween the parties did not preclude a 1984
California court from awarding visita-
tion to grandparents.3 The lone dis-
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senting judge described the situation as
"a bitter and prolonged legal and inter-
familial battle," in" which the court
should not allow the child to continue
as "an innocent pawn in the ongoing
battle." He concluded in his dissent that
"serious interference with the parental
function warrants denial of grandparent
visitation."

Adoption: An Indegendent
Right to Visitation?

A question recently arising in the
courts is whether adoption, particularly
stepparent adoption, terminates the
n?ht ofgrandparents as it does the right
of a parent. Traditionally, courts have
held that grandparents' rights are de-
rivative of the rights of biological par-
ents, so that when an adoption decree
terminates parental rig' ts, | <rights of
the grandparents are also termi-
nated. *2This continues to be the posi-
tion maintained by the majority of
states.l> _

But the view that adoption precludes
grandparent visitation is coming under
considerable pressure forchange. Some
states have legislated that grandparents
may seek visitation rights when the
?randchlld is adopted by a steBparent.BZ
n a Kentucky case, in the absence of
any statute, %randparents_whose son,
the child’s father, did not visit or other-
wise show interest in his child, were
successful in gaining visitation. The
judge based his opinion in part upon the
%:andparents deriving visitation rights
through an absent parent.49 But is this
another way ofsaying that?randparents
have an independent right to visitation?
Such a right is advocated by the House
of Representatives’ resolution which
would insure that grandparent visitation
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rights extend to children adopted by
stepparents.ls _ ,

It should be mentioned that “inde-
pendent right" sounds more specific
than itreally is. It signifies the increased
influence or Fower accorded to
%randparenﬁs by legislatures and courts.

ne court interpreted its state's statute
as creating“ a presum_f)tlon that the best
interests of the child ordinarily arc
served by maintaining their contact
and communication with their grand-
parents."ll As a practical matter, any
such presumption has much the same
meaning as an independent right to
visitation: courts are increasingly avail-
able to this type of conflict and increas-
ingly disposed to rule in favor of
grandparents demanding visitation.

Inlrafamial Disputes

Whether one expresses the new
power of grandparents in terms of an
Independent right or in terms of a pre-
sumption that visitation is in children's
best interest, death or divorce is no
longer a necessary condition lo allow
the grandparent to petition the court.
Grandparents are beginning to brlnP pe-
titions against their own grown children
who are either divorced or separated or
even living within intact marrlages.

A 1981 California trial4 was the most
recent of a decade of legal conflict be-
tween a mother and her parents. The
prior court had awarded the grand-
parents visitation rights, had restric-
ted the mother's residence lo a par-
ticular county, and had compelled the
mother to undergo therapk/, while at the
same time finding the mother to be a fit
parent. As the reviewing court in re-
versing this decision stated it:

Can we contemplate the possibility of a condi-
tional finding of unfitness, i.e.. one is a fit parent
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only ifshe hascounseling, slays in California, and
lets the grandparent influence the child? Such a
rinding docs not foster family stability and con-
tinuity for the child. This child should have a per-
manent and unconditional placement with one fit
parent lo look after him whosejudgmentis then to
be trusted in the future with respect to such deci-
sions as who shall get therapy, where the family
unit shall live, and who the child shall visit.

Otherwise, the government .. . will be running

the family life of the parent and the child to a most
intrusive degree. Such continuing supervision
without a strong showing of child needs is incom -
patible with the conceptof the family as we have

known it.

Grandparent visitation and the intact
family. Two recent cases show the utili-
zation of the courts bygrandparents for
an |ncrea5|ngl1y broad spectrum of
cases. In the first, 20 conflict between
grandparents and the married hiological
parents of a three-year-old ﬂlﬂ led to the
grandparents petitioning the court for
visitation. Visitation was declined be-
cause "nothing in the case or statutory
law legitimizes such an intrusion by the
courts into family life." In the second
case, the issues were similar but the out-
come was different.

Ina 1983 New York case,% there had
been long-standing conflict between a
father and his parents. The family was
an intact one. The grandparents had
been unable to visit their grandchildren
for several years because of the resist-
ance of both parents. The father testified
that his sister had been his parents' fa-
vorite and had been treated preferen-
tially by his parents, and that he had
been physica |¥ abused by his mother.
Further, the father gave his opinion that
the qrandparents' Interest in visitation
was largely due to a desire to "control
interfere with, and manipulate” him and
his wife. ,

The court was sympathetic to the
grandparents' attempts to sec their
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grandchildren by attending school func-
tions, their consistently sending gifts
(which were returned), and their con-
tinuing to deﬁpsnfunds for the benefit of
their grandchildren. The opinion stated;

the mere fact that the parents and
grandparents had had a falling out and that
animosity exists between them should not pre-
clude visitation if the coun finds that visitation
would be in the best interests of the children.

The court determined that, indeed, the
grandparents should have the right to
Fetmon for visitation and ordered that a
urther hearing take place regarding the
visitation Issue.

GRANDPARENT VISIrATION
AND CONFLICTS OF LOYALTY

The courts, when they deal with what
they term animosity, are touching upon
the dynamic issues that are most deter-
mining for _Io%alty conflicts. They arc
trying to weigh, from the child's point of
view, the benefits against the liabilities
of court-enforced grandparent visita-
tion.

The emphasis in the legal literature is
upon the benefits of continuity of re-
lationships with grandparents. Legal
commentators, for the most part, as-
sume (hat the litigation made available
by these laws can and will lead to better
solutions than if it is not available, and
that only qood is accomplished by hav-
ing these Taws.2,3,4, 13, #-*ss» | wo
commentators in the legal literature
have addressed potential ill effects of
opening the legal doors to grandparent
visilalion litigation.5 One pointed
out that, in the average mothcr-custody
divorce, a total of five people can
have judicially enforceable visitation
rights—the father and four grand-
parents—and viewed this development
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as creating “no end of difficulties
for children and the courts,"2

Goldstein, Freud and Solnit19 articu-
lated the conflict of loyalties experi-
enced by children after divorce. Their
comments pertain to the parents, but the
principle of conflict between a parent
and a grandparent would be similar.
They stated that:

.. children have difficulty in relating positively
to, profitting from, and maintaining the contact
with two psychological parents who are not in
positive contact with each other.

In discussing their view that, foIIowing
divorce, the custodial parent shoul
have the right to decide when and if vis-
itation with the noncustodial parent
should take place, Goldstein, Freud and
Solnit explained that they

take this position because it is beyond the
capacity of courts to help achild to forge or main-
tain positive relationshipstotwo peoplewho are at
cross-purposes with each other: because, by
forcing visits, courts are more likely to prevent the
child from developing a reliable tie to cither par-
ent: and because children who are shaken, dis-
oriented, and confused by the breakup of their
family need an opportunity to settle down in the
privacy or their reorganized family with one per-
son in authority upon whom they can rely for
answers to theirquestions and for protection from
external interference.

The behavioral science literature
pertaining to the effect upon children of
conflict between parents might have
some relevance to cot fiict between
grandparents and pa-ent. It is neces-
sary to consider, however, an important
difference of parental divorce problems
from most instances of conflict regard-
ing Hrandparent Vvisitation. Divorces
usually involve children who were
raised by both parents and who have a
close and important connection with
both of these parents. In many cases ol
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grandparent visitation litigation, the re-
lationship between grandparents and
grandchildren is not a very close one, so
that the major issue is not separation
from a psychological parent, but onset
of a new source or exacerbation of a
chronic source of conflict.

The available research shows, as
Longfellowl4 concluded in her com-
prehensive review of the effects of di-
vorce upon children, “ Marital conflict
and discord have consistently been as-
sociated with disturbed behavioral
reactions in children." Emery's more
recent reviewX came to similar conclu-
sions. Rutter4 and a number of other
investigators have come to the same
conclusion: that overt marital hostility
correlates with conduct disorders, par-
ticularly in boys.41,42,J2 Rutter*6 also
found that, after marital separation,
children continued their problematic
behavior if the home continued to be
discordant, but improved if there was a
reduction in family discord.

It should be kept in mind that this
paper has to do with conflict of such a
degree that grandparents resort to the
courts to effect, as the legal terminology
puts it, access to grandchildren. It is
probably unrealistic to expect that the
situations which breed this type of liti-
gation would often permit amicable res-
olutions after the grandparents have
successfully gained coun-enforccd vis-
itation against the will of the custodial
parent or parents.

DISCUSSION

The grandparent visitation movement
has had impressive legislative success.
This legislation and the changes it will
bring will have important and largely
unexplored implications for children
and families. The situations which breed
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grandparent visitation cases are uni-
formly tragic. These cases reflect vital
opportunities lost to all three genera-
tions due to hostile, conflictual, and
painful relationships between parents
and grandparents.B

Advent ofthe Legislation

In the domestic relations area, law has
tended to lag behind social change.6
New York state divorce law serves asan
example: the 1787 law establishing
adultery as the sole ground for divorce,
was repealed in 1967, and only then be-
cause the courts began to recognize
Mexican divorces.3 Currently there is
considerable legislative resistance to
antenuptial agreements,8in spite of their
popularity.

Grandparent visitation legislation has
arisen quite dilTcrently from most other
domestic relations law, which generally
has codified social change which has al-
ready occurred.ll In the case of
grandparent visitation, the change is
heralded by legislation which is the
product of intense political activity.
Older citizens are increasingly experi-
encing the divorce of their children,Z7
and they are greater in number,
healthier, and more politically con-
scious and powerful than in prior dec-
ades. The marked increase in
grandparent visitalioh legislation ap-
pears to be largely a political phenome-
non, with energetic advocates on the
one hand, and, on the other, legislators
whose sympathy issues from their own
advancing age as well as from the wish
to appeal to an important voter group.

The departure from common law
tradition and subsequent constitutional
law developments which grandparent
visitation legislation represents is quite
dramatic. Parents' interests and funda-
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mental, rights to raise their children as
they see fit have been assured by the
14th Amendment to the U. S. Constitu-
tion.4l In Lassiter v. Department o f So-
cial Sendees of Durham County,3l the
U. S. Supreme Court decision rtatcd:

This court’s decisions have by now made plain
that ... "a parent's desire for and right to the
companionship, care, custody, and management
of hisor her children” isan important interest that
"undeniably warrants deference, and, absent a
powerful countervailing interest, protection . . ."

One wonders if there might not be con-
stitutional challenges to grandparent
visitation laws.

Psychological Parenthood
and Grandparent Visitation

As mentioned previously, part of the
impetus for the current legislation has to
do with grandparents who had clearly
served as psychological parents to the
child. A basic problem is that custody
law, under the banner of the best inter-
ests of the child, is largely focused upon
the rights of parents.7,12 An example
points up this issue succinctly: in an
adoption case where neither litigant was
abiological parent, the judge wrote, “In
this case, since the natural parents are
not contestants, the welfare of the child
was the trial court’s only concern."5
The issue of long-standing custody
and psychological parenthood by a
grandparent has been addressed by
legislation which defines conditions in
addition to death, separation, or divorce
of parents under which grandparents
may petition for visitation: there is no
provision in such legislation for
grandparents to retain or regain cus-
tody.

However, only in some of the cases
coming to court have grandparents
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served as psychological parents lo thcii
grandchildren. In many instances in
which this new right is being exercised
by grai.dparenls, there is not an estab-
lished. intense attachment of a child to a
grandparent which is critical for the
child to maintain.

Divorce and Grandparent Visitation:
An Equation of Interests?

There are similarities and differences
between parental divorce problems and
most instances of conflict regarding
grandparent visitation. Divorce occurs
when the relationship between the
spouses deteriorates. Both narcnts usu-
ally have important emotional relation-
ships with their children, and their chil-
dren with them. Because parents arc
accorded responsibility for’their chil-
dren, parents arc allowed considerable
latitude to settle their differences re-
garding the care of the children. This
latitude includes a toleration for their
engaging in bitter and protracted strug-
dles regarding custody and visitation.10
Like divorce, grandparent visitation
cases are often preceded by increasing
hostility between the adults. Unlike di-
vorce, the child in grandparent visita-
tion cases does not necessarily have a
close relationship with the grandparent,
and the grandparent is not responsible
for the child’s upbringing. It appears in-
evitable and unavoidable that children
must suffer whatever degree of post-
divorce conflict in which their parents
engage. Yet grandparents arc being
granted entry to the legal system on a
basis not much different from the child’s
parents. In the words of one judge:

... itwould be a mistake for the Court to equate
grandparent. . .with parent. . . .Such an equa—
tion might encourage confrontation and litige-
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ion. . . .Infaimess.howmuchconfronlalionand
iligation should a child be expected to bear?14

Die new legislation does no; equate
;randparcnt with parent in terms of
rustody, but does so in terms of visita-
tion. Perhaps more importantly, it pro-
vides a new legal means for children to
be involved in and to be used in the
service of conflicts of their elders.

The connection between grand-
children and grandparents can, of
course, be of great importance to both
generations and of great value to chil-
dren even where there is not an intense
attachment of grandchild to grand-
parents. This connection is certainly
of great importance to grandpar-
ents, and, ideally, one of the great
joys of the later years of life. But,
on balance, are children ultimately
likely to benefit from theirgrnndparents'
new access to the legal system? More
important, in a dynamic sense, are chil-
dren likely to benefit from their
grandparents’ new power over their
parents?

Developmental Issues

Adults in the child-rearing years are
developing their identities and roles as
spouses and parents, and they are
achieving autonomy from their own
parents as well as competence in their
work.17 For older persons a major task
is to relinquish the role of parent with
regard to one's children. Their relin-
quish:r,g parental status with regard to
their children and facilitating their chil-
dren's developing their own autonomy
is the natural course of the family life
cycle and is a part of the process by
which familial boundaries are formed.
Grandparent visitation legislation is dis-

GRANDPARENT VISITATION

sonant with these developmental pro-
cesses of both generations.

Docs divorce signify in this "ociety
that a p-rson, particularly the woman,
has fail .d as an adult and must return to
a situation of subservience to parents?
The great increase in grandparent visi-
tation legislation followed upon the
great increase in divorce. One cannot
help but wonder why it is Iha', with di-
vorce, the boundaries of the family and
the autonomy of the parents seem to be
considered in a very new light. Some of
the literature celebrates divorce as
signifying a new lease on life and a new
beginning.2 Does divorce have an anal-
ogous effect upon grandparents, re-
vealing to them that their children have
not grown up after all, and that their
children's offspring arc now in need of
real grown-ups, the grandparents?
There is always some degree of compe-
tition between the generations,"4 and
perhaps divorce serves as a powerful
stimulus and rationale to grandparents
to resume aspects of a former and re-
warding role.

Regarding more concrete competitive
issues, one can often see in court cases
that the grandparents present them-
selves as economically successful and
responsible citizens of their com-
munities. In contrast,, the younger
couple or divorced parents may not
make nearly as good an impression. The
local family court is hard pressed not to
consider seriously the senior couple's
request for some time with their
grandchildren.

Grandparent. Visitation:
An Emotional Haven?

Opinions from som" court cases re-
flect a belief that grandparents as a

ANDRE P. DERDEYN

group arc particularly able to remain
above the post-divorce fray and are
therefore uniquely able to contribute
positively to their grandchildren during
these difficult times. As one opinion,
often cited in these cases, states:

. . - al besl (grandparents) axe generous sources of
uncomlitiona) love and acceptance which comple—
ments rather than conflictswith the roles ofparents.
.,. We canonly say that in the unfortunate case of
parental separation mil death, grandparents should
sometimes have privileges of visitation even over
the objections of parents.”

Indeed, in instances where parental
contention is high or parental function-
ing is impaired by depression,
grandparents may be in a unique posi-
tion to provide their grandchildren a
very necessary emotional haven, and
often do so. Many grandparents, par-
ticularly maternal ones, successfully
maintain  relationships  with  their
grandchildren and are of great assis-
tance to their newly divorced
daughters.1,27 It is difficult, however, to
see how the legislation being discussed
can be expected to facilitate this func-
tion of grandparents.

This legislation cannot rationally be
considered to alleviate situations for
children during difficult times. A
grandparent's filing suit for visitation
during times of children’s great losses
and changes occasioned by death, di-
vorce, or remarriage of parents or adop-
tion by stepparents can only be experi-
enced as yet another stress or threat by
the child’s primary caretaker and,
therefore, by the child. At times when
the child's need for stability and security
and for being certain upon whom he can
depend arc very high, such legal initia-
tives by grandparents are likely only to
add to the child's already excessive
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emotional turmoail, if for no more reason
than the initiation of such litigation
being seen as a threat to the integrity and
economy of the family by the parent or
parents.

In the author's own experience,
grandparents’ roles after their child's di-
vorce have varied from very construc-
tive to being caught up in attacking their
child's former spouse or even attacking
their own child. In the situation of death
of the grandparent's child, the wish to
cleave to grandchildren may be driven
by powerful wishes for restitution and
reunion with their deceased son or
daughter. This may be reflected by
grandparental slips of the tongue, calling
the child by the deceased parent's name
or speaking of the grandchildren as
one’s own children.'These types of
motivations for contact are based upon
great love and great loss; but even minor
frustration of visitation can result in in-
tense intergenerational conflict.

CONCLUSION

One cannot take exception to the ra-

tionales for grandparent visitation. In a
1947 case,5 the opinion referred to the
child's right "to meet and to know hei
grandparents."” Another court men-
tioned "the very special relationships™
which grandparents and grandchildren
may enjoy, and concluded:
. . .visitswith a grandparent are often a precious
part of a child"s experience, and there are benefits
which devolve upon the grandchild . . .which he
cannot derive from any other relationship.”

If one leaves the word “ right out of it,
the term "grandparent visitation" has a
wholesome sound to it. Continuing
contact between grandparents aid
grandchildren is an invaluable part of
the course of family life.
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When the consideration is that of
andparent visitation as a legal issue,
jwever, the situation changes mnrk-
Ily from the enjoyment and struggles
' the generations as the natural course
' things. There is yet another recruit-
ent of the legal system to settle family
alters. The people who come to
>mcestic relations court to settle their
(Terences have failed to do so by them-
dves due to their anger at or distrust of
tch other. Visitation laws and visita-
3n determinations by courts are re-
;ctive of difficult, contentious situa-
jns. The visitor is effecting an entry
meed over the resistance of the custo-
al parent. The cases now coming to
iurt are including ever-widening vari-
ies of inlergenerational conflict. Con-
tuing contact of grandparent with
andchild may be assured by emotion-
ly charged and expensive litigation,
it the adults' anger and residual re-
mntment can make for some very diffi-
tit situations for children. It appears
e may be finding, as the judge in the
st reported United States grandparent
sitation case cautioned, “the inter-
mtion of the tribunals would . . . ren-
:r the dissensions of the family more
onounced by delivering them to the
iblic."5'
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Representative K ay Brown A laska State Legislature

Legislative Information Office During Session
3111 CStr?et #435 P.0. Box V
Anchorage, Alaska 99503 Juneau, Alaska 99811
?909) 561-1627 (907) 465-4998

TO: Senator Arliss Sturgulewski, Chair

Senate Health and Social Services Committee
FROM: Representative Kay Bro;
DATE: March 27,1992 "\ A

SUBJ. CS SS HB 156 (Judigfary) _
Confidentiality in Cases of Domestic Violence & Sexual Assault

In reference to the upcoming Committee hearing on CS SS HB 156 (Judiciary),
please find attached the following materials for inclusion in the committee

packet

1) CSSSHB 156 (Judiciary)
2) Sponsor Statement
3) Sectional Analysis
! FiSCSIeNOtEB f Public Safety (0.0)
partment of Public Safety (0.
Administrative Services (0.0)
Department of Law (00)
Annual Report to Governor Hickel and the Alaska Legislature
Council on Domestic Violence & Sexual Assault (January 1991
©) President's Task Force on Victims of Crime, Final Report (1982
Alaska Network on Domestic Violence and Sexual Assault
Position Paper on HB 156
“National Organizations Supporting Victim/Counselor Privilege
"Some States with Victim/Counselor Privilege™
8; Letters of Support o
9) Anchorage Daily News Editorial (May 9, 1991)

If you have any questions, please let me know or contact Sudy Sanders of my
staff at 4654998,

DISTRICT 12
Downtown eFairvic.v «City View * Bootleggers Cave e Inlet View »South Addition Thunderbird Terrace
Easlridgc «Penland Park « Airport Heights mGovernment Hill

b ncycUdpaptr



Representative Kay Brown Alaska State Legislature

Legislative Information Office During Session
CStrTet 35 P.O.'Box V
Anchorage, Alaska 99503 - Juneau, Alaska 99811
(907) 561-7627 (907) 465-4998

TO: Senator Arliss Sturqulewski, Chair _
Senate Health and Social Services Committee

FROM:  Representative Kay Brown
DATE:  March 23, 1992

SUBJ: CS SSHB _1?_6 §J.udic"ryL o
Confidentiality in Cases of Domestic Violence & Sexual Assault

The purpose of this memarandum is to request that you schedule CS SS HB
156,8u iciary), Confidentiality/Domestic Violence Counselors, at your
earliest possible convenience.

| understand Cindy Smith of the Alaska Network on Domestic_ Violence and
Sexual Assault has"talked to Melissa on your staff about definition changes
the Council and Network recommended. These changes are agreeable 0 me.
The Alaska Council on Domestic Violence/Sexual Assault and” the Alaska
Network on Domestic Violence and Sexual Assault have been very involved
In the progress of this bill, and | understand they will be availahle to testify in
your committee.

If you have questions ahout this Iegislation, please let me know or contact
Sudy Sanders of my staff at 465-4998.

enclosure

Downtown < Fairvicw sCity View '-'éébil‘e‘g’g[’er'sscToFée' « Il View = South Addition = Thunderbird Terrace
Eastridge «Penland Park « Airport Heights e Government Hill



3/27/92 Rep. Kay Brown

SPONSOR STATEMENT

CS SS HB 156 (Judiciary)

Providing for Privileged Communications in Cases
of Domestic Violence & Sexual Assault

Domestic violence and sexual assault are growing problems in Alaska.
Communities throughout the state have established shelters and safe homes
in an effort to provide _counselln% and safety to victims of these crimes. Since
FY 87, the number of nights of safety provided by funded shelters has

increased by 44 percent.

As aresult of the fear and stigma associated with domestic violence and
sexual assault, many victims fail to seek needed medical care and counseling
for their emotional trauma.  In order to fully recover from domestic
violence and sexual assault crimes, it is necessary for victims to discuss
thoughts and feelings with someone who s trained to address these issues.
Domestic violence/sexual assault counselors provide this assistance. The
relationship that develops between a victim and counselor is fragile and
requires trust.

Need for Legislation

Current Alaskan law discourages some victims from coming forward by
allowing the court system to subpoena records that disclose all information,
given in trust, between a sexual assault counselor and victim. At the request
of the Alaska Network on Domestic Violence and Sexual Assault, | have
introduced CS SS HB 156 (Judiciary) to make changes to the state laws and
establish a general rule that communications between a domestic violence or
sexual assault victim and a domestic violence or sexual assault counselor are
privileged and confidential. The bill allows for exceptions to the privileged
communication rule in certain instances, for example, such as cases of child
abuse or neglect or if the victim is deceased.

cs ss HB 156 (Judiciary) is necessary to encourage and protect the trust
relationship between victim and counselor. Victims of domestic violence and
sexual assault should be allowed to choose if and when deeply personal
information is to become a matter of public record. cs ss HB 156 (Judiciary)
would provide confidentiality for these highly personal, private and
confidential communications.
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CS SS HB 156 (Judiciary) would provide that the communications between a
victim of domestic violence and/or sexual assault and a domestic
violence/sexual assault counselor are privileged and may not be disclosed in
a dvil, criminal, legislative or administrative proceeding without the
appropriate consent of the victim.

CS SS HB 156 (Judiciary) would extend to all victims of domestic violence and
sexual assault a testimonial privilege encompassing the contents of
communication with a domestic violence or sexual assault counselor and t
render immune from discovery or legal process the records of the
communications maintained by the domestic violence or sexual assault
program.

CS SS HB 156 (Judiciary) would make amendments to AS 09.25 (Civil
Evidence) and AS 1245 (Criminal Trial) each adding a new language to
provide that confidential communications between a domestic violence or
sexual assault victim and a counselor are privileged.

CS SS HB 15 (Judiciary) also amends and adds new sections to AS 2535
(Domestic Violence) to establish a general prohibition, with certain
exceptions, regarding compulsory disclosure of confidential communications
between domestic violence and sexual assault victims and their counselors.

Exceptions to this general standard of privileged communications include
cases involving:

1) reports of child abuse or neglect;

2) evidence that the victim is about to commit a crime;

3) aproceeding where the victim is deceased,;

4) a communication relevant to an issue of breach by the victim or
victim counselor of a duty arising out of the victim-counselor
relationship; _ _ o

5 a communication that is determined to be admissible hearsay as an
excited utterance under the Alaska Rules of Evidence;

6) a children-in-need-of-aid proceeding under AS 47.10;
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7) a communication made during the victim-counselor relationship if
the services of the counselor were sought, obtained, or used to enable
anyone to commit or plan a crime; or

8) a criminal proceeding conceming criminal charges against a victim of
domestic violence or sexual assault where the victim is charged with a
crime under AS 1141 against a minor.

Further, the legislation provides that the location of a safe house of the
identity of a domestic violence counselor may not be disclosed in a civil,
criminal, legislative or administrative proceeding unless the court or hearing
Oifﬁlfg determines that the information is necessary and relevant to the facts
of the case.

Discussion

Confidentiality for victims working with domestic violence and sexual
assault counselors and shelter* serves both the needs of victims and the needs
of socllety_to help reduce the damage done by domestic violence and sexual
assault crimes.

— As aresult of the fear and stigma associated with domestic violence and
sexual assault, many victims fail to seek needed medical care and
counseling for the emotional injuries resulting from the crime.

— Without adequate psychological support, many of these victims fail to
report the crime and cooperate with the criminal justice system.

— Domestic violence and sexual assault counselors are SEecificaIIy trained
to help victims recover from an assault; skills and techniques employed
by counselors are designed to encourage the victim to discuss the
e_m?tional aftermath of an assault and thereby normalize the life of the
victim.

— Full recovery from an assault requires that victims discuss thoughts and
feelings that a victim is unlikely to discuss without the assurance of
confidentiality, and this confidentiality should be accorded to all assault
victims who desire services whether or not they are able to afford the
services of private psychiatrists and psychologists.
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— These victims hesitate to tum to friends and family because of the social
stigma attached o domestic violence and sexual assault.

Questions and Answers
» Why is legislation needed?

Because of the stigma and fear involved in sexual assault and domestic
violence, victims simply will not talk to anyone if they think that their
confidentiality will not be respected.

In one case in Pennsylvania, when a rape crisis program was forced to tum
over counseling records in arape trial. The numbers of callers to that center's
hotline who would even identify themselves on the phone decreased by over
I/3rd. That resulted in the Pennsylvania legislature passing a privilege
statute in its next session. \\e shouldn't wait for that to happen here.

In Alaska’s small communities this protection is essential. By offering
confidential services these programs have been able to increase the numbers
of victims who prosecute which has provided a great benefit to society in
terms of convicting known offenders.

* Aren't these records already protected?

Currently records are protected only through state regulation and to some
extent because of federal funding requirements. Neither of these have the
same force that a statutory change will provide.

« What if the victim wants to release this information? Does this
mean she can't do it?

In Alaska privilege belongs to the client. So if the victim wants to release her
records to anyone, she can do that. The point of this bill is to ensure that
victims can have some control over this issue.

In developing this legislation, | have worked very closely with the Alaska
Council on Domestic Violence/Sc. ual Assault, the Department of Public
Safety and the Alaska Network on Domestic Violence and Sexual Assault.
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Confidentiality Regarding Domestic Violence & Sexual Assault

Section 1

Amends AS 09.25 (Code of Civil Procedure) adding a new section to provide
that confidential communications between'a doméstic violence or sexual
assault victim and a counselor are privileged.

Section 2

Amends AS 12.45 (Code of Criminal Procedure) adding a new section to
provide that confidential communications between a domestic violence or
sexual assault victim and a counselor are privileged.

Section 3

Amends AS 25.35 to provide that communications between a domestic
violence or sexual assault counselor and a gomestic viglence and sexual
assault victim are privileged. Com_B,uIsory disclosure of these
communications is genefally prohibjted, with certain exceptions, and may not
be disclosed In a civil, criminal, legislative or adminjstrafive proceedlnq
without the "appropriate consent™of the victim or the victim's parent,legal
guardian, or guardian ad litem. Provision is made to allow a minor_the
opportunity f0_knowingly waive the confidentiality privilege established
under this section If a court determines thaf the minor is capable of
knowingly waiving the P_nv_llege. This_section provides for exceptions to the
general Tule. of confidential ity In certain instances mcIud,lnﬁ]am,ong others,
8ases mgj/olvmg child abuse or neglect under AS 47.17 or if the victim is
eceased.

This section also provides that the location.of a safe housg or the identity of a
domestic violence counselor may not be disclosed in a civil, criminal, .
legislative or administrative proCeeding unless the court or hearing officer
determines that the information is necéssary and relevant to the facts of the
Case.
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SENATE CS FOR CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 156 (HES)
IN THE LEGISLATURE. OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE -SECOND SESSION

BY THE SENATE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES BROWN, Ulmer, GIJPhillips, Navarre, Ellis, BJJavis, Bruckman, Choquette,
Lincoln

A BILL

FOR AN ACT ENTITLED
"An Act providing that communications between a domestic violence or sexual assault
victim and a domestic violence or sexual assault counselor are privileged, with exceptions;
and prohibiting compelled testimony that would give identifying information about counselors

and certain types of facilities used by victims of domestic violence or sexual assault, with
exceptions.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is amended by adding a new section to read:

Sec. 09.25.230. PRIVILEGE RELATING TO DOIiMESTIC VIOLENCE AND SEXUAL
ASSAULT COUNSELING. Confidential communications between avictimofdomestic violence
or sexual assault and a victim counselor are privileged under AS 25.35.052 - 25.35.059.

* Sec. 2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.049. PRIVILEGE RELATING TO DOMESTIC VIOLENCE AND SEXUAL

ASSAULT COUNSELING. Confidential communications between avictimofdomestic violence

-1- SCS CSSSHB 156(lIES)
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or sexual assault ana a victim counselor are privileged under AS 25.35.052 - 25.35.059.

* Sec. 3. AS 25.35 isamended by adding new sections to read:

Sec; 25.35.052. COMPULSORY DISCLOSURE OF COMMUNICATIONS
PROHIBITED, (@ Except as provided in AS 25.35.054 or 25.35.056, a victim or victinm
counselor may not be compelled, without appropriate consent, to give testimony or to produce
records concerning confidential communications for any purpose in a criminal, civil, legislative,
or administrative proceeding. In this subsection, "appropriate consent” means

(1) the consent of the victim with respect to the testimony of

(A) an adult victim; and
(B) a victim counselor when the victim is an adult;

(2) the consent of the victim’s parent, legal guardian, or guardian ad litem with

respect to the testimony of a
(A) victim who is a minor or incompetent to testify; and
(B) victimcounselor when the victim isaminor or incompetent to testify.

(b) Either party may apply for appointment of a guardian ad litem for purposes of (a)(2)
of this section.

(¢) A victim or victim counselor may not be compelled to provide testimony in a civil,
criminal, or administrative proceeding that would identify the name, address, location, or
telephone number of a safe house, abuse shelter, or other facility that provided temporary
emergency sheltei to the victim of the offense or transaction that is the subject of the proceeding,
or the name, address, or telephone number of a victim counselor, unless the court or hearing
officer determines that the information is necessary and relevant to the facts of the case.

(d) Notwithstanding (&) of this section,

(1) aminor may waive the privilege provided under (a) of this section and testify
or give consent for a victim counselor to testify if the court determines that the minor is capable
of knowingly waiving the privilege;

(2) a parent or legal guardian may not. on behalf of a minor, waive the privilege
provided under (a) of this section with respect to the minor’ testimony or the testimony of a

victim counselor if

(A) the parent or legal guardian has been charged with a crime against the

minor;

SCS CSSSHB 156(HES) -2-
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(B) a protective order or restraining order has been entered against the
parent or legal guardian on request of or on behalf of the minor, or
(C) the parent or legal guardian otherwise has an interest adverse to that
of the minor with respect to the waiver of privilege.
Sec. 25.35.054. EXCEPTIONS. The privilege provided under AS 25.35.052 does not
apply to

(1) reports of suspected child abuse or neglect under AS 47.17;

(2) evidence that the victim is about to commit a crime;

(3) a proceeding that occurs after the victim’s death;

(4) a communication relevant to an issue of breach by the victim or victim
counselor of a duty arising out of the victim - victim counselor relationship;

(5) a communication that is determined to be admissible hearsay as an excited
utterance under the Alaska Rules of Evidence;

(6) a child-in-need-of-aid proceeding under AS 47.10;

(7) a communication made during the victim-victim counselor relationship if the
services of the counselor were sought, obtained, or used to enable anyone to commit or plana
crime or to escape detection or apprehension after the commission of a crime; or

(8) a criminal proceeding concerning criminal charges against a victim of
domestic violence or sexual assault where the victim is charged with a crime under AS 11.41
against a minor.

Sec. 25.35.056. WAIVER, (@ A victim does not waive the protections provided in
AS 25.35.052 by testifying except that, if the victim partially discloses the contents of a
confidential communication in the course of testifying in a civil, criminal, or administrative
proceeding, then either party may request the court or hearing officer to rule that justice requires
the protections of AS 25.35.052 to be waived to the extent they apply to that portion of the
communication. A waiver under this subsection applies only to the extent necessary to require
a witness torespond to counsel’s questions concerning the confidential communications that were
disclosed and only to the extent that they are relevant to the facts of the case.

(b) A victim counselor may not waive the protections afforded to a victim under
AS 25.35.052 without the consent of the victim or the consent of a parent, legal guardian, or

guardian ad litem authorised to give consent under AS 25.35.052.

3 SCS CSSSHB 156(HES)
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Sec. 25.35.058. INFERENCE FROM CLAIM OF PRIVILEGE; INSTRUCTION, (@
The claim of a privilege under AS 25.35.052, whether in a presentproceeding orupon a prior
occasion, is not a proper subject of comment by a judge, hearingofficer, legislator, orcounsel,
An inference may not be drawn from the claim of privilege.

() In jury cases, proceedings shall be conducted, to the extent practicable., so as to
facilitate the making of a claim of privilege under AS 25.35.052 without the knowledge of the
jury.

(c) Upon request, a party against whom a jury might draw an adverse inference from a
claim of privilege under AS 25.35.052 is entitled to an instruction that an inference may not be
drawn from the claim of privilege.

Sec. 25.35.059. DEFINITIONS. 1In AS 25.35.052 -25.35.059,

(1) "confidential communication” means information exchanged between a victim
and a victim counselor in private or in the presence of a third party who is necessary to facilitate
communication or further the counseling process and that is disclosed in the course of victim
counseling resulting from a sexual assault or domestic violence;

(2) "sexual assault™ means an offense under AS 11.41.410 - 11.41.470 or an
offense in another jurisdiction whose elements are similar to the elements of an offense under
AS 11.41.410 - 11.41.470;

(3) "victim” means a person who consults a victim counselor for assistance in
overcoming adverse effects of a sexual assault or domestic violence;

(4) "victim counseling™ means suDport, assistance, advice, or treatment to alleviate
the adverse effects of a sexual assault or domestic violence on the victim;

(5) "victim counseling center” means a private organization or a local government
agency that

(A) has as one of its primary purposes the provision of direct services to
victims for trauma resulting from a sexual assault or domestic violence;

(B) is not affiliated with a law enforcement agency or a prosecutor”s
office; and

(C) is not on contract with the state to provide services under AS 47;

(6) "victim counselor™ means an employee or supervised volunteer of a victim

counseling center that provides counseling to victims

SCS CSSSHB 156(HES) 4
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(A) who has undergone aminimum of 40 hours of training in domestic

violence or sexual assault, crisis intervention, victim support, treatment and related areas;

or

(B) whose duties include victim counseling.

5 SCS CSSSHB 1561HES)
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