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HB 31 APPLICANTS FOR PHARMACIST LICENSING

"An Act relating to applicants for pharm acist licenses." 

SPONSOR: REPRESENTATIVE KOPONEN
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HB 31 - H ouse Labor & Commerce Com m ittee M inutes 
April 25. 1991

Chair Finkelstein opened discussion on H B  31.

Number 122

R E P R E S E N T A T I V E  N C L O  K O P O N E N .  p n m e  sponsor of H 3  31. 
testified, He explained the bill, noting that he had 
Introduced it before. By allowing pharmacists w h o  had 
received their training outside the U.S. to be licensed in 
.Alaska. H B  31 would bring the practice of pharmacy’ into 
line with other health professions, and bring Alaska into 
line with a majority of other states.

H B  31 1



Nur her 173
Rep. Parnell asked Rep. Kopcnen w h y  the bill was changing 
the national organization It referred to. and if the two 
organizations were competitive at all.

Rep. Koponen stated that they served different purposes.
and both backed the Idea
Chair Flnkelsteln opened discussion on H B  31.

Number 122

RE P R E S E N T A T I V E  NIILO K O P O N E N .  prime sponsor of H B  31. 
testified. He explained the bill, noting that he had 
Introduced It before. By allowing pharmacists w h o  had 
received their training outside the U.S. to be licensed In 
Alaska. H B  31 would bring the practice of pharmacy Into 
line with other health professions, and bring Alaska Into 
line with a majority of other states.

Number 173

Rep. Pamell asked Rep. Koponen why the bill was changing 
the national organization it referred to. and If the two 
organizations were competitive at all.

Rep. Koponen stated that they served different purposes, 
and both backed the Idea

Number 200

Ms. Boudreaux testified, stating the Department of Commerce 
and Economic Development (DCED) supported H B  31. She n 
noted that the practice of allowing foreign education equivalents 
wasn't unusual, and that in Alaska, where a shortage of 
pharmacists existed, it was Important to not narrow the 
scope of qualified applicants.

Number218

Rep. Donley asked If the D C E D  had spoken with pharmacists 
concerning H B  31.

Ms. Boudreaux stated that the position paper on H B  31 was 
developed before she was hired, and she didn't Imow ffthey 
had been consulted.

Rep. Donley noted that several pharmacists had spoken to 
him with concerns about the proposed laws contained in H B

31.

Ms. Boudreaux stated that she wuuld try to find out what 
their concerns were and get back to the committee. She 
also suggested that perhaps the requirement that the 
pharmacists be fluent In English had assuaged the Anchorage 
pharmacists concerns.

H B  31 2



Number 264
Rep. Bruckman stated that she. too. had spoken with 
pharmacists and concerns had arisen. She asked Ms. 
Boudreaux if it would be appropriate to ask the D C E D  to 
write to the affected individuals to solicit comments.

Ms. Boudreaux stated that it wasn't die focus of the 
Division, and that, as professionals, pharmacists had 
organizational frameworks through which concerns could be 

expressed.

Number 294

Rep. Koponen stated that pharmacists had supported H B  31 in 
the past and they knew it had been introduced that session.
He also noted that under current law, an Alaskan, w h o  had 
gone to school in overseas to become a pharmacist, couldn't 
come back to Alaska and practice as a licensed pharmacist.

Rep. Bruckman asked Rep. Koponen how m a n y  states had laws 
similar to the ones proposed.

Rep. Koponen stated that a majority of them did.

Rep. Donley noted that those w h o  had expressed support for 
H B  31 in the past weren't "rank and Ole" pharmacists, but 
managers.

Chair Finkelsteln held H B  31 until Tuesday April 30.

HB 31 - House Labor & Commerce C om m ittee M inutes 
April 30, 1991

Chair Finkelsteln opened discussion on H B  31.

Number 606

Rep. Bruckman moved H B  31 pass from committee with 
individual recommendations.

Chair Finkelsteln asked if there was any objection to 
moving H B  31 from committee with individual 
recommendations. There being none. H B  31 passed from 
committee with individual recommendations.

HB 31 - House HESS Com m ittee M inutes 
May 13, 1991

REP. NIILO K O P O N E N .  Prime Sponsor of H B  31. Joined tire 
Committee. Rep. Koponen stated that current law went back 
to Territorial days, and H B  31 would correct certain 
inequities in Lhose laws.

lAt this point the tape recorder stopped functioning, and



the remainder of the meeting, approximately five minutes, 
is unrecorded; however shorthand notes are available in the 
Hess Committee Room. Capital 106.)

Rep. Koponen stated that H B  31 would benefit one 
individual, an assistant hospital pharmacist, w h o  was 
working as an assistant although technically she had higher 
training than the pharmacist, because of that defective 
law; that the individual involved was from Viet H a m  aul had 
been educated and trained in Paris. He believed the 
objections that had been voiced w'ere based on her sex and 
race, rather than her qualifications. Rep. Koponen said 
that H B  31 u'ould extend the same opportunity to pharmacists 
trained at non-Unlted States institutions as to those who 
trained in the United States and met American standards of 
academic and clinical competence. He noted that Alaska was 
the only state which did not a recognize foreign education.

Number 142

Rep. Hanley asked if language in Section 2 was "clean-up” 
language.

Rep. Koponen replied that it was; that Section 1, part 3, 
commencing at page 1, line 10, was pertinent n e w  language.

Number 143

Rep. C a m e y  moved to pass H B  31 with fiscal note from 
committee with individual recommendations. There was no 
objection, and it was so ordered.
The meeting adjourned at 9:07 a.m.

HB 31 - H ouse Rules Com m ittee M inutes
Ja n u a ry  23, 1992

Chairperson Ellis called the meeting of the House Rules 
Committee to order at 8:08 a.m. and noted that members 
present w'ere Rep. Grussendorf. Rep. Martin. Rep. Taylor 
and Rep. Davidson. He announced that there were two 
items on the calendar, H B  31. “an Act relating to 
applicants for pharmacists licenses; and providing for an 
effective date", and H B  247 “.An Act relating to licensure 
of dentists, including licensure by credentials; relating to 
the Board of Dental Examiners; and providing for an 
effective date." Chairperson Ellis noted for the record 
that Rep. Gruenbergjoined the Committee. Chairperson 
Ellis announced that the first Item for discussion would 
be H B  31 and invited Rep. Koponen to address the 
Committee.

R E P R E S E N T A T I V E  K O P O N E N  Joined the Committee and 
explained that essentially it was a technical amen d m e n t  
that sunsets at the same time the Board itself would 
sunset. Rep. Martin inquired as to the difference between 
the original version and the Rules version. Rep. Koponen 
responded that the only difference was the sunset. He

E B  31 4



further explained that Section 1 would allow licensure of 
Alaskan's w h o  have studied In foreign schools. Section 2 
sunsets after a year of operation.

N u m b e r  244

Rep. Grussendorf moved to adopt the committee 
substitute for H B  31 (Rules). With no objections, the C S  
was before the Committee for discussion. Chairperson 
Ellis noted that Rep. Donley joined the Committee. Rep. 
Gruenberg expressed some confusion as to what had been 
added to the bill. Chairperson Ellis explained that the 
committee substitute Includes a sunset.

Rep. Martin moved to pass C S H B  31 (Rules) out of 
Committee. Hearing no objection. It was so ordered.

H B  31
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FISCAL NOTE ANALYSIS 
CHILD SUPPORT ENFORCEMENT DIVISION 

BUDGET COMPONENT #111 
PAGE 2 OF 2

Reference: HPJSLCbUd supp a i lia n M d m im iin f lc ^ ^
Summary:
Tills Dill would allow the court to Older support for 18 year old 
dependent children who are actively pursuing a high school diploma or 
vocational'
CSEDl
are receiving pi
grants AFDC benefits to cliiidren who are over eighteen and enrolled in 
school (and expected to graduate before age 19).
Assumptions:
HB 52 will increase child supports collections in AFDC (public assistance) 
cases and Increase the amount o f Incentives that the State receives from 
the Federal Government.

Average benefit payment $341 per month
41 children with an overage 

support payment o f $200 per month
Collection rate o f 24%

Based on these assumptions, CSED would collect an additional $23,616 in 
these AFDC cases the first year. CSED projects an increase in collections 
of 1% per year.
Positions:
One Clilld Support Enforcement Officer I  at $44.4 with a 4.5% increase 
per year.
Other Expenditures:

One time cost of equipment and computer terminal: $3.0.
Funding:
Funding for the CSED's operating costs Is 66% Federal funding and 34% State General Fund Match.
Economic Impacb

Child Support collections In AFDC cases are deposited in the general 
fund to help pay the Stale's AFDC General Fund Match. In addition, 
State receives Federal incentives for its child support collections, both 
AFDC and non'AFDC. This would increase incentives by $33 in the first 
year baaed on the above assumptions.

the
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A laska State Leg islature
HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

M E M O R A N D U M
April 21, 1992

TO: Senator Arliss Sturgulewski, Chair
Senate Health, Education and Social Services Committee

FROM: R e p f

RE: SSHB/52(am), relating to child support for non-minors

SSHB 52 makes a small adjustment to child support statutes in order to provide child support 
for unmarried, 18 year old children who are living as dependents and actively pursuing a high 
school diploma. Support may be authorized until the child finishes high school or reaches 19 
years of age, whichever comes earlier.

Currently, courts are authorized to order child support only for minor children. The result is 
that many Alaska children must complete their final year of high school without the benefit of 
financial support from the non-custodial parent. Some families in this situation have applied 
for Aid to Families with Dependent Children which provides for public assistance payments 
until the child completes high school or reaches age 19. SSHB 52 would eliminate the need for 
those families to apply to the state for assistance or would allow the state to collect child 
support as repayment for assistance received by those families whose 18 year old children are 
still in school.

For those children with developmental disabilities who may require additional years to complete 
secondary school, current law already provides the authority to award continuing support 
payments for a handicapped adult child. Streb v. Streb, 774 P.2d 798 (Alaska 1989).

SSHB 52 uses AFDC guidelines in regard to non-minor assistance payments to establish upper 
limits for the duration of child support. It affirms the importance of completing secondary 
education and the need for the support of children to be borne equitably by both parents.

SSHB 52 was amended in the House to allow child support for 18 year old children to be paid 
directly to the child on terms considered appropriate by the court or the Child Support 
Enforcement Agency. This provision was included in the bill with the assumption that the 18 
year old child was old enough to responsibly administer child support funds himself. However, 
because the custodial parent is, by law, the "administrator" of all child support funds paid on 
behalf of the child, he or she can be held liable for the disposition of funds paid directly to the 
18 year old child. I would urge the committee to adopt the attached amendment which removes 
the custodial parent as administrator of child support paid directly to the 18 year old child.

Siatc ( apilol
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The concept for this legislation was recommended by the Family Support Task Force. SSHB 52 
has a positive impact on the state's finances and will result in a net gain of $10.9.



A laska State Legislature
h o u s e  o f  r e p r e s e n t a t i v e s

R E P R E S E N T A T I V E  F R A N  U L M E R

M E M O R A N D U M  
April 3, 1992

TO: Rep. Arliss Sturgulewski, Chair
Senate Health, Education and Social Services Committee

FROM: Rep. Fran lillm^r

RE: SSHB 52, child support for post-majority children

I would like to request a hearing for SSHB r 2, authorizing child support for unmarried, 18 
year old, dependent children actively pursuing a high school diploma. Support may be 
authorized until the child finishes high school or reaches 19 years of age, whichever comes 
earlier. Passage of this bill will eliminate the current practice of dependent 18 year old 
children receiving public assistance from the state because their child support has stopped.

I hope the Senate HESS Committee will find room on its agenda soon to hear this bill.

Thank you for your consideration of this request.



S ponsor S ubstitu te  fo r  HB 52 (am) 
S ectiona l A n a lys is

Section 1. A court appointed representative for a child under the age of 19 whose interests
may be affected by a divorce may attend divorce mediation conferences.

Section 2. While divorce litigation is pending, the court is authorized to order reasonable
support for unmarried children under the age of 19 who are actively pursuing a high school 
diploma and who are living as dependents with a parent or guardian.

S ection  3. Provides that a judgment may be modified regarding child support for unmarried
children under the age of 19 who are actively pursuing a high school diploma.

Section 4. Requires post-majority support to be included, among other items, as issues
covered by dissolution agreements.

Section 5. Among other items, a dissolution petition must state the marital and educational 
status of each child under the age of 19 born to or adopted by the petitioners.

S ection  6. A petition for dissolution may be dismissed, or an action continued, if a 
representative of an unmarried child under the age of 19 objects to a term providing, or failing 
to provide, support.

S ection 7. In an action involving the custody, support or visitation of a child, the court may 
appoint someone to represent a child under the age of 19 who is actively pursuing a high school 
diploma or its equivalent and living as a dependent.

S ection  8. Replaces the word "minor" with the word "child" regarding the appointment of a
person to provide guardian ad litem services in divorce proceedings.

S ection  9. Allows court ordered child support for unmarried 18 year old children to be paid 
directly to the child on terms considered appropriate by the court.

Section 10. Allows child support established administratively by the Child Support 
Enforcement Agency to be paid directly to the child on terms considered appropriate by the 
agency.

S ection  11. Deletes the word "minor" from "minor child" in regard to the court's authority to 
order parents to assign to the custodian of the child the portion of salary or wages sufficient to 
pay the ordered child support.

S ec tion  12. Deletes the woiu '.minor" from "minor child" in regard to subrogated child 
support orders.
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Lauterbach
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O F FE R E D  IN  T H E  SEN A TE 

TO : SSH B  52 am

P age  5, a fte r line 21:

Insert a  new  bill section to  read:

"* Sec. 10. AS 25.27.060(a) is am ended to read:

(a) U nless o th e rw ise  p ro v id e d  u n d e r  AS 25.24.910 o r  AS 25 .27.061, a n  [AN] o rder 

o f  support estab lishes a  relationship  by w hich the custodian  o f  the ch ild  is the adm in istra to r fo r 

the pu rposes o f  adm inistering ch ild  support on behalf o f  the  child. T he  cou rt shall carefu lly  

consider the need  fo r support, the ability  o f  both parents to m ee t such  support obligations, the 

ex ten t to w hich  the parents supported  the child  before d ivorce, and the econom ic ab ility  o f  the 

paren ts to  pay  after separation and  divorce. The court sha ll also  consider the effec t on  the 

support ob liga tion  o f  a change in  custodian. T he need o f  the ch ild  fo r support shall be 

considered  regardless o f  the sex o f  the parent aw arded custody  o f  die child."

R enum ber the fo llow ing  bill sections accordingly.

-1-
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TH E A SSO CIA TIO N  FOR C H ILD R E N  FOR 

ENFORCEMENT OF SU PPO RT  (A C E S )

ALASKA CHAPTER

P. 0. Box 92910
Anchorage, Alaska 99509 

(907) 274-2010

M ay 3, 1991

R e pr esentative Ge or gi an na  Lincoln 
House HESS Co-Chair 
P. 0. Box V  
Juneau, AK. 99811

Dear Rep. Lincoln:

The A la sk a  Chapter of ACES encourages all H E S S  m e m b e r s  t o  v o t e  DO 
PASS on HB52.

There are ma n y c h i l d r e n  in the school s y st em  w h o  t u r n  18 (the age 
of majority) duri ng  their senior year in school. M y  o w n  son 
turns 18 only three weeks after starting h i s  s e n i o r  year. 
C ustodial parents do not relinquish t he ir  f i n a n c i a l  
r es ponsibilities w h i l e  t h ei r child is a s en io r in h i g h  school, 
despite the fact that they m a y  turn 18 y e a r s  old. It d o e s n’t 
seem fair that n o n - cu st od ia l parents, however, n o  l o n g e r  h a v e  a 
r es ponsibility at t h a t  point.

T o  say the least, the s en io r  year in hi gh  sc hool is t h e  m o s t  
e xp ensive ye ar  in a c h i l d’s life. It is a l r e a d y  s a d  to w a t c h  so 
m a n y  of them go w i t h o u t  t h e  basic needs, m u c h  l e s s  t h e  
h u mi li at io n  of not b e i n g  a b l e  to afford to e n g a g e  in a ny s e ni or  
social activities - for l a c k  of funds.

A n d  this p r o b l e m  is o n l y  g o i n g  to get w o r s e  s i n c e  n e w  laws ha ve  
m a d e  it c l ea r that k i d s  will be starting school later, so it is a 
g iven that e ve nt u al ly  all ki ds  will turn a t  l e a s t  18 y e a r s  old 
w h il e t h e y’re in h i g h  school. . -

T h e  pr ov ision for f in a nc ia l help with a c o l l e g e  e d u c a t i o n  will 
also h e l p  Alas ka n kids. S i n c e  it is n ot m a n d a t o r y ,  a n d  m e r e l y  
a llows that issue to b e  consi de r ed  b ef or e  th e c o u rt s,  we 
e nc ourage you to suppo rt  t h a t  option also.

A l a s k a n  children and c u s t o di al  parents t h a n k  y o u  for y o u r  
co ns id er at io n  of this bill. Please vote YES.

S i  n c e r e l v  _

G le nd a Jr .  Straubs 
V o l u n t e e r  C o or di na to r
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UPDATE
A l t e r i n g  th e  
B o u n d a r ie s  o f 
C h i ld  S u p p o r t
b y  J e f f  B a l l
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Introduction
If one th inks of child support as  a cube, one can 

v isua l'ie  how recent changes in legislation, case law 
an d  philosophy have transm ogrified the once-static 
cube into an  expanding elastic shape. If  the length of 
the cube represents the longevity of one’s duty to sup­
port a child, the width the spectrum of persone having 
a potential duty of support, and the depth the amount 
of the duty, including the degree to which non­
m onetary benefits m ay be considered as part of the 
obligation, one can see how all three dimensions are 
being stretched beyond past borders.

T hree sep ara te  occurrences hav e  played domi­
n a n t ro les in th e  degree of fluc tuation  the  cube has 
recently  undergone. The firs t event w as the nation ­
wide reduction in the  uge of m ajority  from 21 to 18, 
and  the re su lta n t reduction in the leng th  of the sup­
port du ty  in  m ost sta tes, W hile a few s ta tes  such as 
M ississippi an d  Colorado still use 21 as  the age of 
m ajo rity ,' m ost s ta tes  lowered the legal threshold of 
adulthood to 18 soon after the  U.S. C onstitution was 
am ended to lower the  voting ago to 18 in federal 
elections.2 Consequently , m any  s ta te s  adjusted the 
term ina tion  of the obligor’s responsibility  to sup­
port the  child to the lower age, though  some states 
auch as New York did no t.3 T h is  c reated  a g ray  area 
in  which a child m ay still be dependent on parents for 
support w ithout any entitlem ent to it. Fo'-instance, if 
a child is a ttend ing  high school a t  age 18 and living 
a t home, ho or she would not be entitled to support in 
sta tes th a t  equate em ancipation with age of major­
ity. M ost sta tes have adjusted their term ination date 
to take into account post-minority children who are 
still dependents.4 In several sta tes th is  date has gone 
beyond a child’s completion of secondary education - 
to college or vocational tra in ing .4 Additionally, par­
en ts of adu lt children who arc dependent due to a 
physical or m ental disability m ay be liable for sup­
port in m ost sta tes.4

T his tics into the second driv ing  influence in the 
resh ap in g  of child support — a m ovem ent to ensure 
th a t  som eone is responsible for a dependent child,
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preferab ly  som eone close to the child  and  n o t the  
state. A combination of the conservative philosophy 
of w eaning dependents from sta te  dependence and 
liberal in te rest in ensuring  th a t  persons who in ad e ­
quate ly  care  for them selves receive support h a s  
resulted  in safeguards w hen the p rim ary  obligor or 
obligors can n o t provide sufficient support for th e ir  
children. S tep-parents in m any s ta te s  are  being 
held liab le  for the support of their non-adoptod step ­
children  w hen there  is an  enduring  im plicit or 
explicit p a re n t/c h ild  rela tionsh ip  formed a n d  the 
n a tu ra l ab sen t p a ren t is n o t fully supporting  the  
ch ild .7 In  some s ta tes  step-paren t liab ility  ex ists  as 
long as th e  n a tu ra l p a ren t of the  child  rem ains  m a r­
ried to th e  step-parent.8 In  some cases g ra n d p a re n ts  
are fac ing  liab ility  to support g ran d ch ild ren  who 
are  born  to teenaged p a ren ts .9 T he  use of the  doc­
trine  of in  loco p a re n tis  has led to find ings of f in a n ­
cial liab ility  of persons who a re  no t nex t of kin 
a lthough  they  fill th a t role.10 C learly  the m ovem ent 
is in th e  d irection of holding responsib le  for support 
those who have had a su b s tan tia l, long-term  in flu ­
ence on the child.

A no ther cause for expansion  of the  cube is the 
in creasin g  aw areness th a t  support aw ard s  have, 
h isto rically , inadequately  represented the costs of 
ra is in g  a child, especially the skyrocketing  costs of 
providing children w ithm cdical a n d d e n ta l n eed s."  
As a response, m any s ta tes  are re-exam ining  their 
m ethods for com puting the support aw ard  am ount, 
resu lting  in s ign ifican t increases in m any  in s ta n ­
ces over w h a t would have been aw arded  in the  past.
It appears th a t  the federal governm en t’s m an d a te  
th a t  all s ta te s  have support guidelines h as  acceler­
ated th is  review.

T h is article  will exam ine the firs t two d im ensions . 
of the support cube, the leng th  of the  support duty 
and  the b read th  of responsib ility  of th a t  duty.
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The Length of the Support Duty
From  the  days of B lackstonc and  Kent, the law 

h a s  recognized the duty  of p a ren ts  to support their 
ch ild ren .13 T his comm on law du ty  term inated upon 
em ancipation , w hich either m ean t living independ­
en tly  from  the fam ily ,u  m arry in g ,16 or reaching a 
sta te-determ ined  age a t w hich the righ ts  and 
responsib ilities of adulthood were conferred, invar­
iab ly  age  21.16

Several s ta tes  have long iccognizcd the power of 
pa rties  to  co n trac t for support duty  th a t  exceeded 
th e  s ta tu to ry  duty, an d  to have th a t  agreem ent 
incorporated  into a judically-enforceable court 
o rder.17 A dditionally , some sta tes, such as  T ennes­
see an d  W yoming, have  had  judicially-created doc­
trin es  en titlin g  a d u lt children who are  incapaci­
tated  to support from theii p a re n ts .18

A bout 20 years ago, when the youth movement in 
America w as powerful, argum ents were m ade th a t 
someone old enough to be drafted should be allowed to 
vote. Congress passed and two-ihirds of the states 
ratified the 26th Am endment to the U.S. Constitution, 
which lowered the voting age in federal elections to 
18.19 A n avalanche of state legislative activity fol­
lowed in which states not only lowered the age entit­
ling one to vote in a sta te  election to 18, but also 
reduced the age of m ajority to 18.20 The reduction 
created confusion and  litigation regarding then- 
current orders in  which the duty of support lasted until 
the child reached the age of majority. Did th is mean 21 
or 18? Case law is divided whether the reduction 
affected existing orders and agreem ents in which no 
age w as specified. A child’s a tta in ing  the age of 18 
becam e the end of the obligor’s support duty in 
m any states.71

E d u c a t i o n  B e y o n d  

M a j o r i t y  A g e

W hen the  age of m ajo rity  w as 21, few cases out­
side those involv ing  disabled adu lt children 
resulted in litiga tion  of the extension of the support 
du ty . C hildren had  finished h igh  school by 21; m ost 
ch ildren  in college were alm ost finished. Those out 
of school were supporting  them selves by 21. When 
th e  age o f m ajority  w as reduced generally  to 18 .a  
th e  early  and  m id-seventies, a group of quasi- 
dependent, hea lthy  children emerged th a t  did no t 
fit under either a blanket dependency or indepen­
dency niche. These children were either attending 
h igh  school, college, or vocational school, looking 
for work or m ak ing  w ages th a t  were too low to sus­
ta in  self-sufficiency. As housing and  ren ta l costs 
have  outpaced infla tion  since the m id-seventies,

m any 18 through 20-years olds can n o t afford to live 
independently of their paren ts, even m any of thoso 
with jobs.

M any sta tes  have altered their support duty law s 
to encom pass those cases in w hich it is fair to 
presume dependency, such as an unm arried child 
finishing high school and  liv ing  a t  home,72 Of 
course m any  ch ildren  do no t com plete high school 
by their 18th b irthday , and m any  s ta tes  have opted 
not to place h igh  school studen ts in  the  position of 
choosing education or work. Som e s ta tes  require 
tha t support continue until a  child  is 19 or finishes 
high school or its equivalent, w hichever occurs 
first.23 O ther s ta tes  leave post-m inority  support 
decisions to the  discretion of tho court.24

When it comes to forcing a n  ad u lt child  to choose 
between post secondary education and  work, or a 
combination of the  two, s ta tes  v a ry  in their 
responses. Some s ta tes  view education of one’s child 
as a param oun t pa ren ta l duty, even i f  the child 
would be too old to receive support if  no t in  school.25

Other s ta tes  review the c ircum stances of each 
case and  leave it  to the d iscretion  of the  court to 
determ ine w hether a  support du ty  exist3.76 These 
states take in to  account prom ises m ade or reason* 
ablcoxpectations the child h ad  of parent-supported, 
post-secondary education, a s  well a s  th e  financial 
meanB of the p a ren ts  and the  ch ild 's  im m ediate 
capacity for full or p a rtia l self-support. An in terest­
ing s itua tion  arises where a  duty ex ists to pay col­
lege expenses for a child of divorced parents w hile 
one does not exist for a  child in s im ila r c ircum stan ­
ces of nonseparated  p a ren ts .27

A nother value judgm ent m ade in m any of these 
cases h a s  to do w ith determ in ing  the likelihood 
that, if  the  fam ily had  rem ained unified, the child 
would have gone to college and  had h is  or her educa­
tion bankroll jd  by the  fam ily. M any com ts look a t  
family background to see if one can auger a duty.23 A  
situ tation  m ay arise  where a child o f well-educated 
paren ts who h a s  little  academ ic po ten tia l m ay be 
entitled to continued support w hile a more g ifted 
child from a m odest fam ily background may not.

Still some o ther s ta tes  do not allow the courts to 
assert jurisdiction over post-m inority  children 
unless the paren ts had signed a separa tion  agree- 
m cntincorporn ted  in a court order th a t  provides for 
adult child support, particu larly  college expenses.29 
The theory is th a t  parties  are  free t.o extend a su p ­
port duty , while the court ensures th a t  there is a 
m inim al duty  of sup p o rt owed w hile the ch ild  
is a minor.

D i s a b i l i t y

Physical or mental disabilities in an  adult child 
are common exceptions to the term ination  of su p ­



c c 15
port duty upon the child reach ing  adulthood.30 
W here s ta te s  diverge is the  degree to w hich the adult 
child m ust be m enta lly  or physically  disab led , func­
tionally  dependen t on o thers, and  destitu te  in order 
to qualify  or continue to qualify  for support.31

Som e s ta te s  look a t the  d isab ility  factor alone, 
de te rm in ing  th a t  an  ad u lt child found to be a t  least 
m arg in a lly  hand icapped  is en titled  u ltim ately to 
p a ren ta l su p p o rt.32 A few s ta te s  include emotion- 
ally -dysfunction ing  ad u lt children in their defini­
tions of d isab led  children for the  purpose of finding 
a  p a ren ta l duty  of support.33

S ta tes a lso  d isagree  abou t the  necessity  of the 
d isab ility  occurring  during  th e  ch ild ’s m inority in 
order to ju s tify  a  post-m inority  support obligation. 
Som e s ta te s  con tend  th a t  there  c a n n o t be a sp ring ­
in g  du ty  o f su p p o rt a fte r  an  in te rim  of no duty, so 
th a t  an  a d u lt  ch ild  who becom es d isab led  would not 
h av e  recourse to m ake a  su p p o rt claim  a g a in s t one 
or both  p a re n ts .31 O thers reason  th a t  the  need of the 
ch ild  is the  d e te rm in ing  factor, no t the age a t which 
th e  d isab ility  began .33

D e p e n d e n c y

Some s ta te s  find  a suppo rt du ty  if  th e  child is or 
rem ains dependen t on the  obligor. T his broad catch­
all category  m ay  include disab led  adu lt children as 
well as  a d u lt  ch ildren  a tte n d in g  school.36 It may 
also  include ch ild ren  w ho are  ind igen t, receiving 
public a ss is ta n c e  or unem ployed.37 O ften a sta te  
th a t  h a s  a  law  requiring  a p a re n t to support an 
ind igen t child  regard less of the  ch ild ’s age to the 
best of the  p a re r .'s  ab ility  h a s  a reciprocal duty 
e m a n a tin g  from  the child  to the  p a ren t if  the  paren t 
is ind igen t.38

P r e m a t u r e  T e r m i n a t i o n  
o f  t h e  S u p p o r t  D u t y

So far th is  article  h a s  review ed w ays to elongate a 
support du ly  p a s t the age of m ajority . A t the sam e 
tim e, m yriad  precedents ex ist for te rm ina ting  a 
suport du ty  before a child reaches the age of m ajor­
ity. W ith du ty  often based on the prem ise th a t sup­
port is tied to dependency, both em otionally  and 
financially , pa ren ts  of children who m an ifest inde­
pendence m ay  find them selves w ithout a child sup­
port duty. W hen a child m arries , en te rs  the arm ed 
services, lives independently  of h is or her parents, 
ea rn s  enough to bcself-suffieient. or is em ancipated 
officially by a court, the p a ren ta l support duty may 
be severed.39 G enerally , duty te rm ina tion  requires 
ac tions by the  m inor child  th a t  ind ica te  independ­
ence; a p a re n t m ay  not u n ila te ra lly  or even through 
agreem ent w ith  the o ther p a ren t absolve him self or

herself of the  support duty for o m inor child. Courts, 
ever the th ird  party  to a dom estic rela tions m atter, 
have long been h e s ita n t to sanction  a paren t’s 
a ttem pt to  possibly jeopardize a ch ild 's  welfare by 
perm itting  a prem ature term ination  of a support 
duty  w ithou t s trong  signs th a t  a m inor child will be 
self-sufficient.40

A r m e d  S e r v i c e s

To p a ra p h rase  an  old adage, the arm y  will make a 
m an  (or w om an) out of you. E n lis tin g  in  the arm ed 
services is considered in  m any  s ta tes  as  an act of 
independence sufficient to support a term ination  of 
the pa ren ta l support duty .11 Other s ta tes  require 
more proof of self-sufficiency th an  m erely the act of 
en listing .12 Also, since m ost s ta tes  have  lowered 
their age o f  m ajority  to 18, and  one can n o t enlist in  
the arm ed services before 18, the issue of em ancipa­
tion is m ain ly  academ ic. In  s ta te s  such as New York 
where a su p p o rt duty ex tends until th e  child is 21, 
the issue is still im portan t. A lthough there is no 
m ilitary  d ra f t  a t  th is tim e, and its abolition coin­
cided roughly  with the tim e the age of em ancipation 
and suppo rt duty length  were lowered in  m ost states 
to the 18th b irth d ay  of th e  child, it is in teresting  to 
speculate whether an involuntary act by a child such 
as reporting lawfully to the arm ed services branch 
th a t  d ra fted  him  (or her) would also be grounds for 
term ination  of the p a re n t’s support duty,

M a r r i a g e

In  m ost sta tes, to  bo pronounced husband  and  
wife is to be pronounced independent of the couple’s 
parents, regard less of the  couple’s capability  to fend 
for them selves.13 A lthough considered a prim e in ­
dicium of self-sufficiency, the m arriage  ceremony of 
course does not by itse lf instill in m inor children the 
ability  to function w ithout financial and  often emo­
tional suppo rt from either set of paren ts . As a result, 
some s ta le s  do not find m arriage  itse lf an  "em anci­
p a tin g ” ac t, w iihout fu rther proof of the couple’s 
independence.11 Indeed, w hen m inor newlyweds 
expecting a child move in  w ith pa ren ts , the f in an ­
cial rcsponsib lities m ay m easurab ly  increase for 
the paren ts .

I n d e p e n d e n t  L i v i n g

When a m inor child vo luntarily  m oves out of his 
or her p a re n ts ’ home, estab lishes an independent 
m eans of fin an c ia l support, and  ac ts in a respon­
sible m a n n e r  th a t leads one to conclude the child 
can function  adequately  in an  a d u lt world, the ju sti­
fication for a paren t's  continued support duty  often
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ends, and courts will som etim es term inate  the legal 
du ty ,44 Some courts, constra ined  by s ta tu te  and 
precedent, will not find a m inor capable of self sup­
port regard less of the evidence.46 Also, some states 
require an  affirm ative  court action b rought by the 
responsible p a ren t to term inate  the support duty 
and will n o t retroactively  reduce the  arrearages 
accrued since the dale  o f independence.47 Indeed, 
federal law requires sta tes, a s  a condition of contin­
uing to receive federal welfare money, to prohibit 
retroactive m odification of accrued a rrearages, a6 
each support in s ta llm en t p a s t due ie to be consi­
dered vested.48 T hus a child m ay c a m  m ore than  a 
p a re n t responsib le for his or her support an d  yet the 
support du ty  continues un til the p a re n t takes steps 
to term inate  it.

D eterm ining  w hether a child is independent for 
support purposes generally  h inges on th e  facts of 
each case. A m inor child m ay live in h is or her 
p a re n ts ’ hom e and  yet the court m ay  still find th a t 
the  child  is independen t and  the  p a re n t’s support 
duty  term inated . A m inor child m ay live aw ay from 
hom e in a college dorm itory  or w ith som e friends 
and  the court m ay  still find a p aren ta l du ty  of sup- 
port. I t  boils dow n to a court de term in ing  w hether it 
will allow a  p a re n t to abrogate  a du ty  prem aturely , 
and if  so, u nder w hat conditions and  presum ptions.

D e a t h  o f  a  P a r e n t

W hen an  obligor p a ren t dies, does his; or her sup­
port duty au tom atica lly  end? S ta tes are sp lit on th is 
point, some find ing  th a t death  term inates all 
responsib ility49 and o thers find ing  th a t the obli­
gor’s esta te  m ay  be liable.50

In m any s ta te s  w ith a h istory of county responsi­
bility for "public charges,” the county is sta tu to rily  
authorized to proceed a g a in s t the  e s ta te  of the 
deceased obligor to collect re im bursem en t for any  
county aid provided to the decedent's child .51 O ther 
s ta te s  allow the  surviving p a ren t to collect from the 
decedent's e s ta te  for past, cu rren t and future sup ­
port, the la tte r  usually as a lum p sum .52

T h e  B r e a d t h  o f  t h e  
S u p p o r t  D u t y  —  W h o  i s  
L i a b l e ?
P a r e n t s

T rad itiona lly , the fa th e r w as responsib le  for the 
support of his m inor child .51 Over the la s t  several 
decades the responsib lily  h as  broadened to include

both m other and  father, e ither ae the  custod ial p a r­
ent or non-custodial paren t.44 The law  h a s  moved 
aw ay from placing the fa th e r  only in  th e  cen ter of 
the fam ily circle, from whom all duties em a n a te  and  
to whom all responsibilities are owed. A lthough 
several stateB still have possibly u nconstitu tiona l 
language s tressin g  gender d istinction , the trend  
has been to classify  duty neu tra lly  by referring  to 
the parent-child  re la tionsh ip  itse lf and  th e  capab il­
ity of either or both paren ts  to suppo rt the  child 
adequately. Also, the d istinction  betw een the su p ­
port duty  of fa thers  of children born ou t of wedlock 
and th a to f  fa thers  a t  one tim e or a n o th e r m arried  to 
the ch ild ’s m other has for the  m ost p a r t  d isa p ­
peared, as the  children born out of wodlock have 
received  fa v o ra b le  t r e a tm e n t  from  th e  U .S . 
Suprem e C ourt over the  p a s t two decades in equal 
protection cases.45

A nother in te resting  consideration is th e  existence 
of a p aren ta l duty of support when no ither paren t 
has legal custody of the child, such as w hen  a cus­
tody order ends a t 18 or when p a re n ts  are  liv ing 
together. Is there a support duty to these  p a re n ts ’ 
adu lt ch ildren  if  they are a tten d in g  college? Does it 
m atter w hether or no t the adu lt child selected a pa th  
th a t  w as w ith  paren tal b lessings? S ta te s  vary  ae to 
w hether a  du ty  exists in such circum stances.66

S t e p - p a r e n t s

As divorce ha s  become a common phenom enon in 
Am erica, m any  children live with spouses of their 
custodial p a ren ts  who arc no t the ch ild ren ’s n a tu ra l 
paren ts. S tep-parent liability  is now a m ajor issue 
affecting m illions of children. Som e s ta te s  im pose 
step-paren t liab ility  by s ta tu te ,57 w i / i .j  o thers have 
used estoppel and in  loco p a re n tis  p rinc ip les to 
create a  common law  duty .58 Estoppel theo ry  comes 
in to  play w hen a step-parent h as  neld h im  or herse lf 
out to be the  n a tu ra l fa ther of the  child or h a s  to ta lly  
assum ed a p a ren ta l role for a long period of tim e. 
The la tte r  concept is the basis for the  in  loco  p a re n ­
t is  theory of liability . I t  is clear th a t  ch ildren  
adopted by step-parents have the  sam e r ig h ts  of 
support from the adoptive s tep -paren t as if  the s te p ­
p aren t were a na tu ra l parent.

Some s ta te s  look to the n a tu ra l p u ren t who i8 
ab sen t from the household as the  p rim ary  obligor, 
w ith the step -paren t secondarily  liab le .49 O ther 
s ta tes  place the  liab ility  on both Btep p a rcn t an d  
n a tu ra l paren t, which is som etim es im plicitly  done 
by tak ing  in to  account tho con tribu tion  of the s te p ­
paren t to the paym ent of the ch ild ’s expenses and  
the step -paren t’s incom e w hen determ in ing  the 
n a tu ra l p a re n t’s liubility.40

Most s ta tes  tend to term inate  the step-paren t duty  
when the re la tionsh ip  between step-paren t and
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n a tu ra l p a re n t legally ends, such as by divorce or 
d e a th .61 Som e s ta tes  have sa id  th a t  separation docs 
not by itse lf te rm ina te  a step-parent's support duty; 
there m ust be a  lawful divorce to sever the tics.62 
S ta te s  using  equity  principles m ay  be more likely to 
te rm in a te  a d u ty  w hen  the  s te p -p a re n t/s te p -  
c h i l d  r e l a t i o n s h i p  e n d s  o r  a t  l e a s t  
fades in  in ten s ity , be it  before or a fte r an offi- 

i  cia) d isso lu tion .63

C o h a b i t a n t s

A few s ta te s  have s ta tu te s  th a t  m ake livc-in 
p a rtn e rs  of the  custodial p a ren t a t  least secondarily  
liab le  for the  support of the custodial paren t’s 
ch ild .66 C o hab itan ts, who a t common law had no 
du ty , often have  close re la tionsh ip s w ith their 
p a r tn e rs ’ ch ildren , c rea ting  in m any cases surro­
gate  parencies. T his fairly  recent addition to the 
b rea d th  of du ty  m ay prim arily  be linked to the wel­
fare  system ’s byproduct in m any  s ta tes  — aid  
av a ilab le  only to those fam ilies whose heads of 
household are  n o t legally m urried .05 As a conse­
quence, several s ta tes  w ant to m ake sure th a t the 
c o h a b ita n t faces the sam e degree of liability  as 
would a  n a tu ra l paren t. Also, as a resu lt of a 
na tionw ide  trend  toward more ex tram arita l cohabi­
ta tio n , m any  ch ildren  are b rought up in homes 
analogous to a s te p -p a re n t/n a tu ra l p a ren t s itu a ­
tion except for the lack of a m arriage  vow between 
the heads of household. In m any of those cases, the 
c o h ab itan t ac ts in loco parentis to the child.

G r a n d p a r e n t s  a n d  

O t h e r  R e l a t i v e s

Very few s ta te s  hold g ran d p a ren ts  liable for the 
support of their g randch ild ren .66 G randparen t lia ­
bility  som etim es a ttaches  when the child of the 
g ra n d p a re n t is a m inor at the tim e the grandchild  is 
born and  the child  is no t m arried or financially  
independen t.67 Some s ta tes  have dependency law s 
to cover incapacity  or indigency of fam ily members 
beyond the  spouse or issue of the paren t.68 The idea 
of extended fam ily liability  is not new to m any cul­
tures, includ ing  m any ones indigenous to America. 
T he liab ility  of a g ran d p a ren t or other relative 
in v ariab ly  arises only when the liability  of the n a t­
ural parent, step-parent or in  loco paren tis  parent 
is unenforceable.

C o n c l u s i o n
Reality  show s th a t children do not au tom atically  

become independent, fully-functioning adults upon 
a b irth d ay  or upon the tak in g  of a m arriage  vow. In
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a woild more complex (albeit less harsh) th a n  th a t  
faced by our predecessors, where children m ay be 
less innocen t of "adu lt” wayB but rem ain  by and 
large unsophisticated  in the rud im en ts of "getting  
by and  m aking  a living," a large percentage o f post- 
m inority  you ths luck the im m ediate and som etim es 
long-term  ab ility  to survive independently . The 
financ ia l and  emotional dependencies of these 
adu lt ch ildren  have not gone overlooked by sta tes, 
especially in the years following the w holesale low­
ering of the presum ptive age of m ajority  from  21 to
18. Fam ily  law  has trad itionally  followed equitable 
principles, and  the extension of a support duty  to 
those who are still dependent owed by those who 
can best provide it accentuates the  trium ph of fa ir­
ness over rigidity. The gray a reas  persist, though, 
a s  w h a t is fa ir to one person becomes u n fa ir  to 
ano ther, w here one person’s necessities are an o th er 
p erson ’s luxuries, and where a  person whose ph ilo ­
sophy m ay be to teach independence to a child  faces 
legal liab ility  for support un til the child is m oti­
vated  to accept the provider’s lesson. One exam ple 
of the  dilem m a is determ ining the " fa irn ess” of 
ho ld ing  a modcst-incomc, absen t-paren t liab le  for 
the  en tire  cost of sending a child  to private college 
w hen the  p a re n t may have in sisted  the child go to  a 
public college or pay for m uch of his or her educa­
tion  if th e  ab sen t p a ren t had  rem ained  p a r t of the  
ch ild ’s household. Is it  re lev an t w hether there  is a 
fam ily  h isto ry  of post-secondary school a tten d an ce  
or if  the  child has shown exceptional academ ic  
prom ise? The issue goes beyond dependency to 
expectation . I t  is dealing w ith th is  politically- 
charged  area of expectation th a t  courts and leg is la ­
tures m ay  face their m ost difficult hurdle, as decid­
ing  a fam ily ’s expectation of en titlem ent m ay 
unavoidab ly  be a very subjective determ ination . 
T he suppo rt cube's boundaries still appear to be 
fluc tuating , often on a cnse-to-case basis.

M r. B a l l  is  an  a s s is ta n t d ire c to r  o f  th e  A B A  C h ild  
S u pp o rt P ro je c t, loca ted  in  W a s h in g to n , D .C .
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F ISCAL NOTE

R e v i s i o n  D a t e :  F e b r u a r y  7 ,  1 9 9 2

STATE OF ALASKA
1992 LEG ISLATIVE SESSION

B ILL  NO. HB 93

T i t l e : An A c t  e l i m i n a t i n g  a r e q u i r e m e n t  t h a t
a c o u r t  c o n s i d e r  t h e  f i n d i n g s  a n d ------------------------
r e c o m m e n d a t i o n s  o f  a n e u t r a l  m e d i a t o r  when 
a w a r d i n g  s h a r e d  c h i l d  c u s t o d y .
S p o n s o r :  H ou s e  J u d i c i a r y  C o m m i t t e e
R e q u e s t o r : .
EXPEND ITURES /REVEN UES : ( T h o u s a n d s  o f  D o l l a r s )
I.

D e p a r tm e n t  A f f e c t e d : D e p a r tm e n t  o f  R e v e n u e  
B RU : C h i l d  S u p p o r t  E n f o r c e m e n t  D i v i s i o n
C o m p o n e n t : ______________________________________________

COMPONENT S E R IA L  NO. I I 1  I 1 I 1  I

PERSONAL SERV ICES 0 0 0 1 0 1 0 1 0
TRAVEL 0 0 0 1 0 1 o 1 0
CONTRACTUAL 0 0 0 1 o 1 o 1 0
SU PP L IE S 0 0 0 1 0 1 0 1 0
EQUIPMENT 0 0 o 1 0 1 0 1 0
LANDS & STRUCTURES 0 0 o 1 0 1 o 1 0
GRANTS, CLAIMS 0 0 0 1 0 1 o 1 0
MISCELLANEOUS 0 0 0 1 0 1 o 1 0
TOTAL OPERATING 0 0 o I 0 1 o 1 0

FY  93 FY  94 FY  95 FY  9 6 FY  9 7 FY  9 8

1 CAPITAL 1 0 1 0 I 0 I 0 I 0 I 0

| REVENUE | ( 6 8 . 4 )  | 
| FUND SOURCE: 1 0 0 4  | ( 6 0 . 0 )  | 
1 FUND SOURCE: 1 0 1 6  1 ( 8 . 4 )  1

( 6 8 . 4 )  | 
( 6 0 . 0 )  | 

( 8 . 4 )  |
( 6 8 . 4 )  | 
( 6 0 . 0 )  | 

( 8 . 4 )  |
( 6 8 . 4 )  1 
( 6 0 . 0 )  | 

( 8 . 4 )  |
( 6 8 . 4 )  | 
( 6 0 . 0 )  | 

( 8 . 4 )  |
( 6 8 . 4 )
( 6 0 . 0 )

( 8 . 4 )

FUND ING : ( T h o u s a n d s  o f  D o l l a r s )
| GENERAL FUND 
| FEDERAL FUNDS 
| OTHER 
| FUND SOURCE:
I TOTAL____________

0
0

0
0

0
0

0
0

0
0

0
0

0
0

0
0

P O S IT IO N S :

0
0

0
0

| FU LL -T IM E  
j PART-T IME 
I TEMPORARY

0
0
0

0
0
0

0
0
0

E s t i m a t e  o f  c u r r e n t  y e a r  im p a c t :

P r e p a r e d  B y :__ I g j j L _ P , Jl a h a n e y .-O ,̂ ...
D i v i s i o n :  C h i l d  S u p p o r t  E n fc / rd em en t  D f %

0
0
0

A p p r o v e d  b y  C o m m i s s i o n e r :  D a r r e l  J .  R e : :w i n k e l
A g e n c y : D e p a r tm e n t  o f  R e v e n u e ________________________

P h o n e : 2 6 3 - 6 2 7 9
D a t e : F e b r u a r y  7 .  1 9 9 2

D a t e :

D i s t r ib u t i o n  (by p to p n ro r )  : Log . F i n . ,  l e g i s l a t i v e  S p o n so r , R o q u o s to r , OHD/DDR, G ov. L o g is . O fc . ,  £ Iiopac tod
Agoncry ( i o n )  .
Rev 1 0 /0 7 /9 1 Pugo o f

FN: WPPADMIN-564



FISCAL NOTE ANALYSIS 
CHILD SUPPORT ENFORCEMENT DIVISION 

BUDGET COMPONENT #111 
PAGE 2 OF 2

Reference: HB93

Child support obligation of obligors receiving Federal disability benefits 
would be reduced by the amount of child's benefit.

Assumptions:
100 children receiving AFDC and Federal disability benefits each month. 
Child support collection of $50 per case per month.

Based on these assumptions, the State's reimbursement for AFDC 
payments to the child would decrease $60,000 per year. Federal incentive 
payments would decrease $8,400 per year.

Economic Impact:

HB 93 will decrease child support collections in AFDC (public assistance) 
cases and decrease the amount of incentives that the State receives from 
the Federal government.

Child support collections in AFDC cases are deposited in the General 
Fund to help pay the State's AFDC General Fund Match. In addition, the 
State receives Federal incentives for its child support collections, both 
AFDC and non-AFDC. Incentives for non-AFDC collections are also 
based on the amount of AFDC collections; a decrease in AFDC collections 
will decrease the incentives for both AFDC and non-AFDC collections.

HB 93 will decrease State revenue by $68,400 per year.

TDM: tmr Page _2_ of _2_

FN: WPPADMIN-564



A l a s k a  S t a t e  L e g i s l a t u r e
» •s s - l?. \

O fficial B usiness

H O U S E  O F  R E P R E S E N T A T I V E S  s ^ S ’p w . ' lm ’ u s
y r  • 11 "p> x i i  0  Juneau . A k  9 9 S 01 *11S -
K e v i n  " P a t "  P a r n e l l
U niversity  * M idtow n, District 10

TO: Senator A r l i s s  S tu rgu lewsk i , Chair
Senate H ea l th ,  Educat ion , & S o c i a l  Serv ices

FROM: Represen ta t ive  Max Gruenberg./^Represen ta t ive  Cheri DavispMjj Represen ta t ive  Kevin "Pat '^Farne l lyw , /
DATE: A p r i l  14 , 1992
SUBJECT: Request f o r  Scheduling o f  House B i l l  93 amended.

We hereby request schedul ing f o r  a committee hearing o f  HB 93am, "An Act e l im ina t ing  a requirement t h a t  a c ou r t  cons ide r  the  
f ind ings  and recommendations o f  a n eu t ra l  mediator when awarding shared c h i l d  cus tody ; r e l a t i n g  t o  cou r t  o rders  concerning c on t r o l  o f  a m inor 's  p rope r ty  r i g h t s  in c h i l d  custody proceed ings ;  al lowing  
a grandparent o r  o the r  person t o  p e t i t i o n  a cou r t  f o r  v i s i t a t i o n  
r i g h t s  with a c h i l d ; . . . "

Each o f  us has a p o r t ion  o f  HB 93am, which are  l i s t e d  as 
f o l l ow s :
Rep. Gruenberg: Would e l im ina te  the  cu r ren t  requirement t h a t
the c o u r t  system has t o  cons ide r  the f ind ings  o f  a n eu t ra l  mediator  
when awarding c h i l d  custody .

Rep. P a r n e l l : The second concept w i l l  a l low the  c ou r t  to
des igna te  which parent can f i l e  f o r  the permanent fund dividend check on b eh a l f  o f  a minor c h i l d ,  t o  e l im ina te  the cu rren t  
d o u b l e - f i l i n g  th a t  o f ten  e x i s t s .
Rep. C. D av is : The t h i r d  i s sue  i s  the  r i g h t  o f  grandparents
t o  p e t i t i o n  the  supe r io r  c ou r t  f o r  an order e s t a b l i s h in g  reasonable  
r i g h t s  o f  v i s i t a t i o n  between the grandparent and the c h i l d .

Thank you f o r  your c on s id e ra t ion  o f  t h i s  request .

Com m ittees : Jud ic iary . Labo r &  C o m m a :: : .  M ilita ry  &. Veterans A ffa irs  
B ucke t Subcomm ittee. Adm in istration
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Curren t ly  in  the  S ta te  o f  A laska , there  i s  a trend ex is t in g  
in  which paren ts  o r  guardians o f  a unemancipated c h i l d ,  are  both  
f i l i n g  f o r  th e  Permanent Fund Dividend Checks on b eha l f  o f  the  sa id  c h i l d .  The presen t law a l lows f o r  any parent o r  guardian t o  f i l e  f o r  t h e i r  c h i l d ,  and when t h i s  c o - f i l i n g  occu rs ,  the check i s  held  u n t i l  the  matter  can be so lved by the  Department o f  Revenue, Permanent Fund Dividend D iv is ion .

According t o  the  Department o f  Revenue f i g u r e s ,  t h i s  has r e s u l t e d  in almost 200 d ispu ted  cases in  1991, with approximately  
$341 ,000  o f  Permanent Fund Dividend checks being he ld  from the pas t  yea rs .

Th is  t rend can be a t t r i b u t e d  t o  many f a c t o r s ,  none t h a t  can be documented c l e a r l y .  They inc lude parents o r  guardians not 
knowing the o th e r  pa r ty  has f i l e d ;  b e l ie v in g  the o the r  pa r ty  w i l l  
use the  money in app rop ia te ly  on b eha l f  o f  the  c h i l d ;  and c o - f i l i n g  t o  ho ld  up the  check f o r  cause o f  s p i t e .

Whichever the  reason , the  ch i ld r en  are not r e c e iv ing  t h e i r  checks which are r i g h t l y  due t o  them. CSHB 93am as amended by 
HB 397 would a l low  the  c ou r t  t o  s p e c i fy  which pa r ty  has a u th o r i ty  
t o  c la im  the  permanent fund d iv idend check on b eha l f  o f  s a id  minor c h i l d .  Th is  would occu r  when a c ou r t  determines o r  approves 
custody o f  a c h i l d ,  in c lud ing  any a c t ion s  t o  award temporary custody or  m od i f i c a t ion  t h e r e o f .

I  urge your support in t h i s  matter ,  as the  primary people  being a f f e c t e d  are  c h i ld r en .  I  see no reason why they should not be e n t i t l e d  t o  t h e i r  money as are  the  r e s t  o f  Alaskan r e s id en ts .

Com m ittees : Jud ic iary , Labo r &  Com m erce . M ilitary' &  Veterans A ffa irs  
Budget Subcomm ittee. Adm inistration
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SPONSOR STATEMENT FOR CSHB 9 3  
(As amended by HB 1 3 6 )

S e c t i o n s  o n e  a n d  t w o  o f  o f  C S H B  9 3  a d d r e s s  t h e  i s s u e  o f  v i s i t a t i o n  
r i g h t s  f o r  g r a n d p a r e n t s .

C u r r e n t  A l a s k a  S t a t u t e s  a l l o w  g r a n d p a r e n t s  t o  p e t i t i o n  t h e  c o u r t  t o  
a l l o w  v i s i t a t i o n  w i t h  t h e i r  g r a n d c h i l d r e n  in  t h e  e v e n t  o f  a  d i v o r c e .

S e c t i o n s  o n e  a n d  t w o  o f  t h i s  l e g i s l a t i o n  w i l l  a l l o w  a  c h i l d ' s  
g r a n d p a r e n t s  t h e  r i g h t  t o  p e t i t i o n  t h e  s u p e r i o r  c o u r t  f o r  a n  o r d e r  
e s t a b l i s h i n g  r e a s o n a b l e  r i g h t s  o f  v i s i t a t i o n  b e t w e e n  t h e  g r a n d p a r e n t  
a n d  t h e  c h i l d ,  e v e n  if  n o  d i v o r c e  o r  d i s s o l u t i o n  h a s  t a k e n  p l a c e .

G r a n d p a r e n t s  o f t e n  p r o v i d e  t h e  s u p p o r t  c h i l d r e n  n e e d ,  e s p e c i a l l y  
w h e n  t h e r e  i s  i n s t a b i l i t y  i n  t h e  c h i l d ' s  h o m e .

F u r t h e r m o r e ,  in  t h e  e v e n t  o f  a  d i v o r c e ,  t h i s  b i l l  w i l l  a l l o w  t h e  c o u r t  t o  
c o n s i d e r  v i s i t a t i o n  b y  g r a n d p a r e n t s  a n d  o t h e r  p e r s o n s  in  a d d i t i o n  t o  
t h e  p a r e n t ' s  v i s i t a t i o n  a g r e e m e n t .

T h e  i n t e n t  o f  t h i s  b i l l  i s  t o  k e e p  f o r e m o s t  t h e  b e s t  i n t e r e s t s  o f  t h e  
c h i l d r e n  a n d  t o  i n s u r e  g r a n d p a r e n t s  h a v e  a  r i g h t  t o  p e t i t i o n  t h e  c o u r t s  
f o r  v i s i t a t i o n  r i g h t s .



t[31-
A N A L Y S I S  OF H . B . a 136 ( G R A N D P A R E N T S '  V I S I T A T I O N  BILL)

I . P R O P O S E D  A M E N D M E N T  T O  A . S .  2 5 . 2 0 . 0 6 0 ( a )

S e c t i o n  1 a m e n d s  A . S .  25. 20. 0 6 0  ( a ) . T h i s  s t a t u t e  a p p l i e s  
w h e n  p a r e n t s  ( m a r r i e d  or u n m a r r i e d )  ar_e s e p a r a t e d  a n d  c a n n o t  

a g r e e  on c u s t o d y  a n d  v i s i t a t i o n .  T h e  p r o p o s e d  a m e n d m e n t  in
S e c t i o n  1 o f  t h e  b i l l  w o u l d  a p p e a r  to g i v e  g r a n d p a r e n t s  a n d  
" o t h e r  p e r s o n s "  r i g h t s  o n l y  if the p a r e n t s  h a v e  a l r e a d y  i n i t i a t e d  

l i t i g a t i o n  in a f i g h t  b e t w e e n  t h e m s e l v e s .

A. T h e  Bi l l  S u b s t i t u t e s  t h e  S t a t e ' s  D e c i s i o n  f o r  the 
P a r e n t s '  R e g a r d i n g  C h i l d r e n ' s  B e s t  I n t e r e s t s

U n d e r  S e c t i o n  1 of t h e  b i l l ,  t h e  p a r e n t s  l o s e  t h e  r i g h t  to 
d e c i d e  w h e t h e r  g r a n d p a r e n t s '  or " o t h e r  p e r s o n s ' "  v i s i t a t i o n  is in 

t h e  b e s t  i n t e r e s t s  of t h e i r  c h i l d r e n .  T h e  p a r e n t s  do n o t  h a v e  to 
b e  in d i s a g r e e m e n t  on t h e  v i s i t a t i o n  i s s u e .  If b o t h  p a r e n t s
o b j e c t  to g r a n d p a r e n t s '  (or " o t h e r  p e r s o n ' s )  v i s i t a t i o n ,  t h e y  

l o s e  t h e i r  r i g h t  to d e c i d e  t h i s  i s s u e  o n c e  t h e  c o m p l a i n t  is m a d e  

to t h e  c o u r t .

T h e  c o u r t  d o e s  n o t  h a v e  to f i n d  th a t  t h e  p a r e n t s  h a v e
a b u s e d  t h e i r  d i s c r e t i o n  b e f o r e  it c a n  s u b s t i t u t e  its o p i n i o n .
All it t a k e s  is for a g r a n d p a r e n t  or " o t h e r  p e r s o n "  to d i s a g r e e  
w i t h  t h e  p a r e n t s ,  a n d  the p a r e n t s  l o s e  t h e i r  r i g h t  to d e c i d e .

B . T a k i n g  A w a y  P a r e n t a l  D e c i s i o n - K a k i n g  is a R a d i c a l  
D e p a r t u r e  a n d  P r o b a b l y  U n c o n s t i t u t i o n a l

U n d e r  p r e s e n t  law, a c o u r t  c a n  o n l y  s u b s t i t u t e  its d e c i ­
s i o n  r e g a r d i n g  a c h i l d ' s  b e s t  i n t e r e s t  w h e n  t h e r e  is p a r e n t a l  
w r o n g d o i n g  or in c a s e s  of n e c e s s i t y . For e x a m p l e ,  u n d e r  
T i t l e  25, t h e  c o u r t  d e c i d e s  c u s t o d y  a n d  v i s i t a t i o n  out of n e c e s ­
s i t y , t h a t  is, w h e n  p a r e n t s  a r e  s e p a r a t e d  a n d  c a n n o t  a g r e e .  A.S. 
2 5 . 2 0 . 0 6 0 ( a )  [ s e p a r a t i o n  of p a r e n t s  a n d  d i s a g r e e m e n t  o v e r  c u s­
t o d y ] ;  A.S. 2 5 . 2 4 . 1 5 0  [ d i v o r c e  or l e g a l  s e p a r a t i o n  w h e r e  p a r e n t s  
^•'sagree on c u s t o d y ,  a n d  c a s e s  w h e r e  o n e  or b o t h  p a r e n t s  h a v e  

ed ] .  H o w e v e r ,  in m a r r i a g e  d i s s o l u t i o n ,  w h i c h  r e q u i r e s  p a r e n t a l  
^ r e e m e n t  on all i s s u e s ,  t h e  c o u r t  c a n n o t  s u b s t i t u t e  its o p i n i o n  

r e g a r d i n g  c u s t o d y  a n d  " i s i t a t i o n .  U n d e r  A.S. 25. 2 4 . 2 2 0  (g), t h e  
c o u r t  c a n  o n l y  c h a n g e  the c u s t o d y / v i s i t a t i o n  a g r e e m e n t  if " b o t h  

p a r e n t s  a g r e e . "  If the c o u r t  o b j e c t s  to t h e  a g r e e m e n t ,  all it 

c a n  do is n o t  a p p r o v e  it.

In c h i l d r e n ' s  c o u r t  c a s e s ,  t h e  c o u r t  c a n  s u b s t i t u t e  its 

o p i n i o n  r e g a r d i n g  t h e  b e s t  i n t e r e s t s  of c h i l d r e n  o n l y  if t h e r e  is 
w r o n g d o i n g . In C h i l d  in N e e d  cf A i d  c a s e s ,  the S t a t e  m u s t  p r o v e  
p a r e n t a l  " a b u s e  or n e g l e c t ’ b e f o r e  t h e  c o u r t  can o v e r r i d e  p a r e n ­
tal d e c i s i o n - m a k i n g .  In j u v e n i l e  d e l i n q u e n c y  c a s e s ,  t h e  S t a t e  

m u s t  p r o v e  c r i m i n a l  c o n d u c t  b y  t h e  m i n o r ,  w h i c h  a l s o  m e a n s
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p a r e n t a l  f a i l u r e  t o  i n s t r u c t  a n d  s u p e r v i s e ,  b e f o r e  t h e  c o u r t  c a n  
i m p o s e  i t s  o p i n i o n  o n  w h a t  i s  b e s t  f o r  t h e  c h i l d .

< \ l&
H . B . ^ 1 3 6  s h o u l d  b e  c o m p a r e d  t o  c u r r e n t  c a s e  l a w .  When  a  

n o n - p a r e n t  d i s p u t e s  c u s t o d y  w i t h  a p a r e n t ,  t h e  n o n - p a r e n t  m u s t  
p r o v e ,  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  t h a t  p a r e n t a l  c u s t o d y  
w o u l d  b e  " c l e a r l y  d e t r i m e n t a l  t o  t h e  c h i l d . "  B r i t t  v .  B r i t t , 5 6 7  
P . 2 d  3 0 6  ( A l a s k a  1 9 7 7  ) .  H . B ? ^ 1 3 6 ,  h o w e v e r ,  r e q u i r e s  n o  p r o o f
t h a t  p a r e n t s  h a v e  a b u s e d  t h e i r  d i s c r e t i o n ;  t h e r e  i s  n o  b u r d e n  o f  
p r o o f  o n  t h e  g r a n d p a r e n t  o r  " o t h e r  p e r s o n "  t h a t  t h e  p a r e n t s 1 
d e c i s i o n  w i l l  h u r t  t h e  c h i l d ;  t h e r e  i s  n o  s t a n d a r d  o f  p r o o f  
( e . g . ,  p r e t e n d e r a n c e  o f  t h e  e v i d e n c e ,  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e ,  o r  p r o o f  b e y o n d  a  r e a s o n a b l e  d o u b t )  t h a t  m u s t  b e  me t  
b e f o r e  t h e  c o u r t  s u b s t i t u t e s  i t s  o p i n i o n  f o r  t h a t  o f  t h e  
p a r e n t s ' .

c\ 3 *
S e c t i o n  1 o f  H . B . ^ 1 3 6  c h a n g e s  t h e  r e l a t i o n s h i p  b e t w e e n  

p a r e n t s  a n d  t h e  S t a t e .  U n d e r  S e c t i o n  1 o f  t h e  b i l l ,  e v e n  i f  b o t h  
p a r e n t s  o b j e c t  t o  v i s i t a t i o n  b y  g r a n d p a r e n t s  o r  " o t h e r  p e r s o n s , "  
t h e  c o u r t  c a n  s u b s t i t u t e  i t s  o p i n i o n  w i t h o u t  a n y  p r o o f  o f  w r o n g ­
d o i n g  o r  s h o w i n g  o f  n e c e s s i t y .

T h e r e  i s  n o  z o n e  o f  p r i v a c y  m o r e  f u n d a m e n t a l  t h a n  p a r e n t s '  
d e c i s i o n - m a k i n g  o v e r  t h e  b e s t  i n t e r e s t s  o f  t h e i r  c h i l d r e n .  M e y e r  
v .  N e b r a s k a , 2 6 2  U . S .  3 9 0  ( 1 9 2 3 )  ( t h e  S u p r e m e  C o u r t  a l l o w e d  a
t e a c h e r ,  who  wa s  c o n v i c t e d  o f  t e a c h i n g  i n  G e r m a n ,  t o  s u c c e s s f u l l y  
a s s e r t  " t h e  r i g h t s  o f  t h e  p a r e n t s  t o  e n g a g e  h i m  t o  s o  i n s t r u c t  
t h e i r  c h i l d r e n " ) .  P i e r c e  v .  S o c i e t y  o f  S i s t e r s , 2 6 8  U . S .  5 1 0  
( 1 9 2 5 )  ( t h e  S u p r e m e  C o u r t  s t r u c k  d own  a s t a t e  l a w  r e q u i r i n g  
a t t e n d a n c e  a t  p u b l i c  s c h o o l s  b e c a u s e  i t  i n t e r f e r e d  w i t h  t h e  
p a r e n t s '  d e c i s i o n  t o  s e n d  t h e i r  c h i l d r e n  t o  a  p r i v a t e ,  p a r o c h i a l  
s c h o o l ) .

C . T h e  B i l l  L a c k s  S t a n d a r d s  t o  G u i d e  t h e  C o u r t

T h e  l e g i s l a t u r e  h a s  p r o v i d e d  d e t a i l e d  g u i d e l i n e s  o r  
c r i t e r i a  t h a t  t h e  c o u r t  m u s t  u s e  i n  d e c i d i n g  t h e  b e s t  i n t e r e s t s  
o f  c h i l d r e n  wh en  p a r e n t s  f i g h t  o v e r  c u s t o d y  o r  v i s i t a t i o n .
A . S .  2 5 . 2 4 . 1 5 0 ( c ) .  As  t h e  l e g i s l a t u r e  h a s  r e c o g n i z e d ,  c l e a r  
s t a n d a r d s  a r e  e s s e n t i a l  t o  k e e p  a  j u d g e ' s  o p i n i o n  f r o m  b e c o m i n g  
t o o  s u b j e c t i v e .

H o w e v e r ,  S e c t i o n  1 o f  t h e  b i l l  g i v e s  n o  s t a n d a r d s  i n  
d i s p u t e s  b e t w e e n  p a r e n t s  o n  t h e  o n e  h a n d  a n d  g r a n d p a r e n t s  ( o r  
" o t h e r  p e r s o n s " )  o n  t h e  o t h e r .  I n  p a r e n t a l  d i s p u t e s ,  t h e  c o u r t  
m u s t  c o n :  i d e r  p a s t  a b u s e  a n d  m u s t  l o o k  t o  t h e  q u a l i t y  o f  t h e  
e s t a b l i s r . e d  p a r e n t - c h i l d  r e l a t i o n s  ( " t h e  l o v e  a n d  a f f e c t i o n  
e x i s t i n g  b e t w e e n  t h e  c h i l d  a n d  e a c h  p a r e n t " ) ,  a n d  t h e  " c h i l d ' s  
p r e f e r e n c e . "  A . S .  2 5 . 2 4 . 1 5 0 ( c ) .  No  s i m i l a r  s t a n d a r d s  a p p l y  t o  
g r a n d p a r e n t s  u n d e r  t h i s  b i l l .

I f  t h e  l e g i s l a t u r e  w a n t s  t h e  S t a t e  t o  t a k e  o v e r  p a r e n t a l  

d e c i s i o n - m a k i n g ,  i n  t h e  a b s e n c e  o f  p a r e n t a l  w r o n g d o i n g  o r
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s

n e c e s s i t y ,  t h e n  i t  i s  e s s e n t i a l  f o r  t h e  l e g i s l a t u r e  t o  e s t a b l i s h  

g u i d e l i n e s .

D .  W h o  A r e  t h e  " O t h e r  P e r s o n s " ?

U n d e r  t h e  b i l l ,  p a r e n t s  l o s e  t h e  r i g h t  t o  d e c i d e  t h e i r  

c h i l d r e n ' s  b e s t  i n t e r e s t  n o t  o n l y  w h e n  g r a n d p a r e n t s  c o m p l a i n  

a b o u t  v i s i t a t i o n  b u t  a l s o  w h e n  " o t h e r  p e r s o n s "  c o m p l a i n .  W h o  a r e  

t h e s e  " o t h e r  p e r s o n s "  t h a t  t h i s  l e g i s l a t u r e  i s  c o n c e r n e d  a b o u t ?  

U n d e r  H . B ? ^ l 3 6 ,  a n y  b o y f r i e n d ,  g i r l f r i e n d  ( w h e t h e r  t e e n a g e r  o r  

a d u l t ) ,  r e l i g i o u s  g r o u p  ( M o o n i e s ,  H a r e  K r i s h n a ,  e t c . ) ,  m u s i c  

t e a c h e r ,  s o c c e r  c o a c h ,  a n y b o d y , c a n  c o m p l a i n  a b o u t  t h e  p a r e n t ' s  

d e c i s i o n ,  a n d  o n c e  t h e y  c o m p l a i n ,  t h e  p a r e n t s  l o s e  t h e i r  r i g h t  t o  

d e c i d e .

L e g i s l a t i o n  s h o u l d  b e  a  s o l u t i o n  t o  a  p r o b l e m ,  a n d  i f  t h e  

l e g i s l a t u r e  c a n n o t  d e f i n e  t h e  p r o b l e m  a n y  m o r e  p r e c i s e l y  t h a n  

" o t h e r  p e r s o n s , "  t h e n  t h e  p r o b l e m  i s  n o t  d e f i n e d  w e l l  e n o u g h  t o  

a t t e m p t  a l e g i s l a t i v e  s o l u t i o n .

E . D o e s  t h e  L e g i s l a t u r e  I n t e n d  t o  M a k e  V i s i t a t i o n  M a n d a ­

t o r y  U p o n  G r a n d p a r e n t s  a n d  " O t h e r  P e r s o n s "  O v e r  T h e i r  

O b j e c t i o n ?

T h e  l a n g u a g e  o f  S e c t i o n  1 o f  t h e  b i l l  a p p e a r s  t o  g i v e  t h e  

c o u r t  p o w e r  t.o f o r c e  g r a n d p a r e n t s  ( a n d  " o t h e r  p e r s o n s " )  t o  v i s i t  

o v e r  t h e i r  o b j e c t i o n s .  T h e  p r o p o s e d  a m e n d e d  l a n g u a g e  s a y s :  ' T h e

c o u r t  s h a l l  p r o v i d e  f o r  v i s i t a t i o n , "  r a t h e r  t h a n  s h a l l  p r o v i d e  

f o r  t h e  r i g h t  t o  v i s i t .  I d o u b t  t h e  G r a n d p a r e n t s '  L o b b y  r e a l l y  

i n t e n d s  t o  t a k e  a w a y  g r a n d p a r e n t  d e c i s i o n - m a k i n g ,  a l t h o u g h  i f  t h e  

b e s t  i n t e r e s t  o f  t h e  c h i l d  r e a l l y  i s  w h a t  t h i s  b i l l  i s  c o n c e r n e d  

w i t h ,  t h e n  w h y  n o t  f o r c e  g r a n d p a r e n t s  t o  v i s i t ?  I f  t h i s  i s  w h a t  

t h e  l e g i s l a t u r e  w a n t s ,  t h e n  t h e  o t h e r  s e c t i o n s  o f  t h e  b i l l  s h o u l d  

b e  c h a n g e d  t o  p e r m i t  p a r e n t s  t o  m a k e  g r a n d p a r e n t  v i s i t a t i o n  n o t  

o n l y  a r i g h t  o f  g r a n d p a r e n t s  b u t  a l s o  a l e g a l l y  e n f o r c i b l e  

r e s p o n s i b i l i t y .

F . T h e  B i l l  i s  n o t  T i e d  I n t o  t h e  E x i s t i n g  S t a t u t o r y  

S c h e m e  R e g a r d i n g  M e d i a t i o n  a n c  A w a r d  o f  A t t o r n e y  F e e s

S e c t i o n  1 o f  t h e  b i l l  d o e s  n o t  t i e  i n t o  t h e  o t h e r  p r o v i ­

s i o n s  o f  t h e  e x i s t i n g  s t a t u t o r y  s c h e m e .  T h e  s t a t u t e s  c o n c e r n i n g  

m e d i a t i o n  ( A . S .  2 5 .  2 0 .  0 8 0  ), t h e  a w a r d i n g  o f  a t t o r n e y  f e e s  ( A . S .  

2 5 . 2 0 . 1 1 5 ) ,  a n d  a t t o r n e y  f e e s  f o r  t h e  r e p r e s e n t a t i o n  o f  t h e

c h i l d r e n  ( A . S .  2 5 . 2 4 . 3 1 0 ( b ) )  o n l y  s p e a k  i n  t e r m s  o f  t h e

r e s p o n s i b i l i t i e s  o f  " p a r e n t s . "  H . B .  1 3 6  i s  " a l l  r i g h t s  a n d  n o

r e s p o n s i b i l i t i e s "  f o r  g r a n d p a r e n t s .  W h y  d o e s  t h e  l e g i s l a t u r e  

w a n t  t o  e x e m p t  g r a n d p a r e n t s  ( a n d  " o t h e r  p e r s o n s " )  f r o m  t h e

r e s p o n s i b i l i t i e s ,  a n d  c o s t s ,  o f  m e d i a t i o n  a n d  a t t o r n e y  f e e s ?

3



A . T h e  B i l l  S u b s t i t u t e s  P a r e n t s '  D e c i s i o n - M a k i n g  Ever. 

W h e n  t h e  F a m i l y  i s  I n t a c t  a n d  U n i t e d  A g a i n s t  G r a n d ­

p a r e n t  V i s i t a t i o n

S e c t i o n  2 o f  t h e  b i l l  a d d s  a  n e w  s t a t u t e  w h i c h  i s  m o r e  

r e v o l u t i o n a r y  t h a n  t h e  f i r s t  s e c t i o n .  U n d e r  t h e  p r o p o s e d  n e w  

s t a t u t e ,  g r a n d p a r e n t s  d o  n o t  h a v e  t o  w a i t  f o r  p a r e n t s  t o  s e p a r a t e  

a n d  e n g a g e  i n  c u s t o d y  l i t i g a t i o n ,  b u t  c a n  t h e m s e l v e s  i n i t i a t e  

l i t i g a t i o n  e v e n  w h e n  t h e  p a r e n t s  a r e  l i v i n g  h a p p i l y  t o g e t h e r  a n d  

u n i t e d  i n  o p p o s i t i o n  t o  t h e  g r a n d p a r e n t s '  v i s i t a t i o n  d e m a n d s .  

( S e c t i o n  2 d o e s  n o t  a p p l y  t o  " o t h e r  p e r s o n s , "  h o w e v e r . )

U n d e r  S e c t i o n  2, g r a n d p a r e n t s  c a n  g e t  v i s i t a t i o n  e v e n  i f  

t h e y  h a v e  n o  e s t a b l i s h e d  r e l a t i o n s h i p  w i t h  t h e  g r a n d c h i l d .

C o m p a r e  t h i s  w i t h  t h e  " b e s t  i n t e r e s t "  s t a n d a r d s  t h e  c o u r t  a p p l i e s  

i n  d i s p u t e s  b e t w e e n  p a r e n t s :  T h e  c o u r t  m u s t  c o n s i d e r  t h e  q u a l i t y

( t h e  " l o v e  a n d  a f f e c t i o n " )  e x i s t i n g  b e t w e e n  p a r e n t  a n d  c h i l d .

A . S .  2 5 . 2 4 . 1 5 0 ( c ) ( 4 ) .  I t  i s  o n e  t h i n g  f o r  a c o u r t  t o  o r d e r  

c o n t i n u a t i o n  o f  a n  e x i s t i n g  r e l a t i o n s h i p ,  b u t  q u i t e  a n o t h e r  t o  

o r d e r  t h e  c r e a t i o n  o f  a n e w  r e l a t i o n s h i p  o r  e x p a n s i o n  o f  a

r e l a t i o n s h i p ,  e s p e c i a l l y  o v e r  t h e  u n i t e d  o p p o s i t i o n  o f  a n  i n t a c t  

f a m i l y .  T h i s  i s  a n  e x a m p l e  o f  t h e  n e e d  f o r  t h e  l e g i s l a t u r e  t o  

e s t a b l i s h  c r i t e r i o n  t o  g u i d e  t h e  c o u r t ' s  d e c i s i o n - m a k i n g .  

P r o p o s e d  2 5 . 2 0 . 0 6 5 ( 1 ) ,  w h i c h  g i v e s  g r a n d p a r e n t s  t h e  r i g h t  t o  

f o r c e  a n e w  r e l a t i o n s h i p ,  i s  a n  i n c r e a s e d  l e v e l  o f  i n t r u s i o n  i n t o  

f a m i l y  p r i v a c y .

B . T h e  B i l l  G i v e s  R i g h t s  t o  G r a n d p a r e n t s  B u t  D o e s  N o t  

R e c o g n i z e  R i g h t s  o f  P a r e n t s  a s  I n d i v i d u a l s  o r  a s  a 

F a m i l y  U n i t

W h e n  t h e  f a m i l y  i s  i n t a c t  ( t h e  p a r e n t s  l i v i n g  h a r m o n i o u s l y  

t o g e t h e r )  o r  w h e n  t h e  p a r e n t s  a r e  u n i t e d  i n  t h e i r  o p p o s i t i o n  t o  

v i s i t a t i o n ,  t h e r e  a r e  v i t a l  s o c i a l  i n t e r e s t s  a t  s t a k e  b e y o n d  

t h o s e  o f  t h e  " b e s t  i n t e r e s t s  o f  t h e  c h i l d . "  P a r e n t s  h a v e  r i g h t s  

a s  i n d i v i d u a l s ,  a n d  t h e  f a m i l y  u n i t  a l s o  h a s  a  r i g h t  t o  p r o t e c ­

t i o n .  I f  g r a n d p a r e n t  v i s i t a t i o n  d e c i s i o n s  o n l y  b a l a n c e  d i r e c t  

n e g a t i v e  i m p a c t  o n  t h e  c h i l d  w i t h  t h e  g r a n d p a r e n t s '  r i g h t s  t o  

v i s i t ,  t h e  c o u r t  w i l l  g i v e  i n s u f f i c i e n t  c o n s i d e r a t i o n  t o  i n d i r e c t  

n e g a t i v e  i m p a c t s :  t h a t  i s ,  t h e  n e g a t i v e  i m p a c t  o n  o n e  o r  b o t h

p a r e n t s  a n d  u p o n  t h e  f a m i l y  u n i t .  O n c e  a g a i n ,  h e r e  i s  t h e  n e e d  

f o r  l e g i s l a t i v e  g u i d e l i n e s .

U n d e r  c u r r e n t  l a w ,  w h e n  p a r e n t s  a r e  s e p a r a t e d  a n d  f i g h t i n g  

o v e r  c u s t o d y ,  t h e  c o u r t  c a n  o n l y  c o n s i d e r  f a c t o r s  w h i c h  " d i r e c t l y  

a f f e c t  t h e  w e l l - b e i n g  o f  t h e  c h i l d . "  A . S .  2 5 . 2 4 .  1 5 0  ( d ) .  B u t  t h e ’ 

s o c i e t a l  i n t e r e s t s  a t  s t a k e  a r e  d i f f e r e n t  w h e n  t h e  f a m i l y  i s  

i n t a c t ,  a n d  t h e  l e g i s l a t u r e  m u s t  r e c o g n i z e  t h e s e  o t h e r  s o c i e t a l  

i n t e r e s t s .  S e r i o u s  c o n f l i c t s  b e t w e e n  p a r e n t s  a n d  g r a n d p a r e n t s  

w i l l  a f f e c t  o n e  o r  b o t h  p a r e n t s  a n d  c o u l d  a l s o  c r e a t e  t e n s i o n s  

w h i c h  c o u l d  h u r t  t h e  c h i l d ,  a s  w e l l  a s  t h e  m a r r i a g e  i t s e l f .  D o e s  

t h e  l e g i s l a t u r e  w a n t  t h e  j u d g e  t o  e x c l u d e  c o n s i d e r a t i o n s  o f  t h e s e

II. P R O P O S E D  N E W  S T A T U T E  2 5 . 2 0 . 0 6 5

4



i n d i r e c t  e f f e c t s  u p o n  t h e  c h i l d  o r  t o  c o n s i d e r  t h e m ?  D o e s  t h e  

l e g i s l a t u r e  w a n t  t h e  c o u r t  t o  c o n s i d e r  t h e  n e g a t i v e  e f f e c t  t h a t  

f o r c e d  g r a n d p a r e n t  v i s i t a t i o n  w i l l  h a v e  o n  o n e  o r  b o t h  p a r e n t s ,  

e v e n  i f  i t  w i l l  n o t ,  o n  b a l a n c e ,  h u r t  t h e  c h i l d ?

D o n ' t  p a r e n t s ,  a s  i n d i v i d u a l s ,  h a v e  r i g h t s ,  t o o ,  t h a t  m u s t  

b e  c o n s i d e r e d  w h e n  g r a n d p a r e n t  ( o r  " o t h e r  p e r s o n s " )  v i s i t a t i o n  i s  

a t  i s s u e ?  U n d e r  c u r r e n t  l a w ,  i n  d i s s o l u t i o n  a g r e e m e n t s  r e g a r d i n g  

c u s t o d y  a n d  v i s i t a t i o n ,  t h e  c o u r t  c o n s i d e r s  n o t  o n l y  t h e  b e s t  

i n t e r e s t  o f  t h e  c h i l d  b u t  a l s o  t h e  r i g h t s  o f  e a c h  p a r e n t .  T h e  

c o u r t  e x a m i n e s  d i s s o l u t i o n  a g r e e m e n t s  t o  b e  s u r e  t h e y  " a r e  j u s t  

a s  b e t w e e n  s p o u s e s  a n d  i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d . "  

A . S .  2 5 .  2 4 .  2 2 0  ( d ) ( 2 ) .  I s  i t  a l s o  n o t  p r o p e r  f o r  t h e  c o u r t  t o  

c o n s i d e r  w h a t  i s  " j u s t "  a s  t o  a  p a r e n t  i n  c a s e s  o f  g r a n d p a r e n t  

v i s i t a t i o n  d i s p u t e s ,  e s p e c i a l l y  w h e n  t h e  p a r e n t s  a r e  l i v i n g  

t o g e t h e r  a n d  i n  a g r e e m e n t  a g a i n s t  g r a n d p a r e n t  v i s i t a t i o n ?

I n  o r d e r  t o  k e e p  f a m i l i e s  t o g e t h e r ,  i t  i s  e s s e n t i a l  t o  

t h i n k  o f  t h e  f a m i l y  a s  a  u n i t  t h a t  m u s t  b e  p r o t e c t e d  a n d  s u p ­

p o r t e d .  I f  c o u r t s  c o n c e n t r a t e  n a r r o w l y  o n  t h e  b e s t  i n t e r e s t  o f  

t h e  c h i l d ,  t h e y  w i l l  l o s e  s i g h t  o f  t h e  b i g g e r  p i c t u r e :  I n  t h e

l o n g  r u n ,  t h e  c h i l d ' s  ( a n d  s o c i e t y ' s )  i n t e r e s t s  a r e  a d v a n c e d  b y  

k e e p i n g  t h e  p a r e n t - c h i l d  u n i t  a s  s t r o n g  a s  p o s s i b l e .  T h i s  i s  

r e c o g n i z e d  i n  t h e  I n d i a n  C h i l d  W e l f a r e  A c t ,  w h i c h  p r o h i b i t s  S t a t e  

r e m o v a l  o f  c h i l d r e n  f o r  t h e i r  b e s t  i n t e r e s t s  u n l e s s  t h e  S t a t e  i s  

a c t i v e l y  w o r k i n g  t o  r e u n i t e  t h e  f a m i l y .  2 5  U . S . C . A .  1 9 1 2 ( d )  

s t a t e s :

" A n y  p a r t y  s e e k i n g  t o  e f f e c t  a f o s t e r  c a r e  p l a c e m e n t  

o f ,  o r  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  t o ,  a n  I n d i a n  

c h i l d  u n d e r  S t a t e  l a w  s h a l l  s a t i s f y  t h e  c o u r t  t h a t

a c t i v e  e f f o r t s  h a v e  b e e n  m a d e  t o  p r o v i d e  r e m e d i a l  

s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  d e s i g n e d  t o  

p r e v e n t  t h e  b r e a k - u p  o f  t h e  I n d i a n  f a m i l y  a n d  t h a t

t h e s e  e f f o r t s  h a v e  p r o v e d  u n s u c c e s s f u l . "

U n d e r  c u r r e n t  c h i l d r e n ' s  c o u r t  l a w ,  c o u r t s  m u s t  c o n s i d e r  

o t h e r  i n t e r e s t s  i n  a d d i t i o n  t o  t h e  c h i l d ' s .  D i s p o s i t i o n  o r d e r s  

i n  d e l i n q u e n c y  c a s e s  m u s t  c o n s i d e r  t h e  " b e s t  i n t e r e s t s  o f  t h e

c h i l d  a n d  t h e  p u b l i c ." A . S .  4 7 . 1 0 . 0 5 2 .  I n  t h e  e x t e n s i o n  o f  

c u s t o d y  i n  C I N A  a n d  d e l i n q u e n c y  c a s e s ,  t h e  c o u r t  m u s t  d e c i d e  i f  

" e x t e n s i o n  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  m i n o r  a n d  t h e  p u b l i c . " 

A . S .  4 7 . 1 0 . 0 8 0 ( c ) ( 1 ) .  T h e s e  s t a t u t e s  r e c o g n i z e  t h a t ,  i n  t h e  l o n g  

r u n ,  c h i l d r e n  w i l l  b e  h u r t  i f  c o u r t  d e c i s i o n s  d o  n o t  c o n s i d e r  t h e  

c h i l d ' s  i n t e r e s t s  w i t h i n  t h e  f u l l  c o n t e x t  o f  o t h e r  v i t a l  s o c i a l  

i n t e r e s t s .

T h e  p a r e n t - c h i l d  r e l a t i o n s h i p ,  t h a t  i s ,  t h e  f a m i l y ,  i s  s o  

v i t a l  t h a t  i t s  b e s t  i n t e r e s t s  m u s t  a l s o  b e  f o c u s e d  u p o n  i f  t h e

l o n g - r a n g e  i n t e r e s t s  o f  c h i l d r e n  a r e  t o  b e  r e a l l y  p r o t e c t e d .

4 3 '
S e c t i o n  2 o f  H . B . ^ 1 3 6  g i v e s  n o  c o n s i d e r a t i o n  t o ,  n o r  

p r o t e c t i o n  o f ,  t h e  f a m i l y  u n i t .  T h e  b i l l  g i v e s  r i g h t s  t o  g r a n d ­

p a r e n t s  b u t  d o e s  n o t  b a l a n c e  t h e i r  r i g h t s  w i t h  t h o s e  o f  t h e
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f a m i l y  u n i t  o r  o f  t h e  p a r e n t s  a s  i n d i v i d u a l s .  A g a i n ,  i t  i s  v i t a l  

f o r  t h e  l e g i s l a t u r e  t o  p r o v i d e  g u i d e l i n e s  t o  t h e  c o u r t s  o n  w h a t  

f a c t o r s  i t  m u s t  c o n s i d e r  i n  d e c i d i n g  f a m i l y  d i s p u t e s .

C .  T h e  B i l l  R a d i c a l l y  U p s e t s  A d o p t i o n  L a w

S e c t i o n  2 o f  t h e  b i l l  w i l l  d e p r i v e  a d o p t i v e  f a m i l i e s  o f  

s e c u r i t y  a g a i n s t  i n t e r f e r e n c e  b y  r e l a t i v e s  o f  t h e  n a t u r a l  

p a r e n t s .  P u b l i c  p o l i c y  r e q u i r e s  t h e  e n c o u r a g e m e n t  o f  a d o p t i o n s  

a n d  t h e  s u p p o r t i n g  o f  a d o p t i v e  p a r e n t s  a s  t h e y  w o r k  t o  b u i l d  a 

f a m i l y .  A d o p t i v e  f a m i l i e s  m u s t  b e  p r o t e c t e d  f r o m  u n w a n t e d  

i n t r u s i o n s  b y  r e l a t i v e s  o f  t h e  n a t u r a l  p a r e n t s .  P r e s e n t  l a w  

g i v e s  a d o p t i v e  p a r e n t s  t h i s  p r o t e c t i o n ,  b u t  H . B .  1 3 6  t a k e s  i t  

a w a y .

U n d e r  c u r r e n t  l a w ,  a d o p t i o n  p r o t e c t s  t h e  n e w  f a m i l y  b y  

c u t t i n g  a l l  t i e s  w i t h  t h e  f a m i l y  o f  t h e  n a t u r a l  p a r e n t s  ( e x c e p t  

f o r  i n h e r i t a n c e  u n d e r  s p e c i a l  c i r c u m s t a n c e s ) .  A . S .  -

2 5 .  2 3 . 1 3 0 ( a ) ( 1 )  :

" T h e  a d o p t e d  p e r s o n  t h e r e a f t e r  i s  a  s t r a n g e r  t o  t h e  

f o r m e r  r e l a t i v e s  f o r  a l l  p u r p o s e s . "

H o w e v e r ,  t h i s  s a m e  s t a t u t e  i s  f l e x i b l e .  I t  a l l o w s  t h e  o l d  a n d  

n e w  f a m i l i e s  t o  a g r e e  t o  a n  " o p e n  a d o p t i o n . "  A . S .  2 5 . 2 3 . 1 3 0 ( c ) :

" N o t h i n g  i n  t h i s  C h a p t e r  p r o h i b i t s  a n  a d o p t i o n  t h a t  

a l l o w s  v i s i t a t i o n  b e t w e e n  t h e  a d o p t e d  p e r s o n  a n d  t h e  

p e r s o n ' s  n a t u r a l  p a r e n t  o r  r e l a t i v e s . "

‘ >3 *■
H .B ./\ 1 3 6  w i l l  a l l o w  a  n a t u r a l  g r a n d p a r e n t  t o  s u e  t h e  

a d o p t i v e  f a m i l y  a t  a n y  t i m e  t o  g a i n  a c c e s s  t o  t h e  c h i l d  ( w h i c h  i s  

n o  l o n g e r  l e g a l l y  a r e l a t i v e  t o  t h e m ) .  A l l  t h e  n a t u r a l  g r a n d ­

p a r e n t  h a s  t o  d o  i s  t o  s k i p  t h e  a d o p t i o n  h e a r i n g ,  a n d  t h e y  c a n  

s u e .  P r o p o s e d  A . S .  2 5 . 2 0 . 0 6 5 ( b ) ( 1 ) :

" A  g r a n d p a r e n t  m a y  p e t i t i o n . . .  i f  t h e  g r a n d p a r e n t  d i d  

n o t  r e q u e s t  t h e  c o u r t  t o  g r a n t  v i s i t a t i o n  r i g h t s  

d u r i n g  t h e  p r o c e e d i n g s  u n d e r . . .  A . S .  2 5  . 2 3  [ t h e  

a d o p t i o n  c h a p t e r ] . "

D o e s  t h e  l e g i s l a t u r e  r e a l l y  w a n t  t o  a l l o w  t h i s  a t t a c k  o n  

a d o p t i v e  f a m i l i e s ?

D .  T h e  B i l l  i s  I n c o h e r e n t

P r o p o s e d  A . S .  2 5 . 2 0 .  0 6 5  ( a )  s t a t e s  t h a t  g r a n d p a r e n t s  c a n  

s u e  f o r  v i s i t a t i o n  " e x c e p t  a s  p r o v i d e d  i n  ( c )  o f  t h i s  s e c t i o n . "  

U n f o r t u n a t e l y ,  m y  c o p y  o f  t h e  b i l l  h a s  n o  s u b s e c t i o n  ( c ) .  W h a t  

e v i l  l u r k s  i n  s u b s e c t i o n  ( c )  o n l y  T h e  S h a d o w  k n o w s .



E. S e c t i o n  2 of the Bill C o n t a i n s  Other P r o b l e m s  as
A l r e a d y  D i s c u s s e d

S e c t i o n  2 o f  t h e  b i l l  c o n t a i n s  t h e  s a m e  p r o b l e m s  a s  

S e c t i o n  1:

( 1 )  T h e  r i g h t  t o  d e c i d e  t h e  c h i l d ' s  b e s t  i n t e r e s t  i s  

t a k e n  a w a y  f r o m  t h e  p a r e n t s  w i t h o u t  a n y  s h o w i n g  o f  

w r o n g d o i n g  o r  n e c e s s i t y ,

( 2 )  T h e r e  a r e  n o  s t a n d a r d s  t o  g u i d e  t h e  j u d g e ,

( 3 )  T h e  s u b s e c t i o n  i s  p r o b a b l y  u n c o n s t i t u t i o n a l  f o r  

v i o l a t i n g  t h e  p r i v a c y  r i g h t s  o f  t h e  f a m i l y .

I I I .  P R O P O S E D  A M E N D M E N T  T O  A . S .  2 5 . 2 4 . 2 2 0 ( d )

S e c t i o n  3 o f  t h e  b i l l  a m e n d s  t h e  s t a t u t e  o n  d i s s o l u t i o n s  

o f  m a r r i a g e .  I t  d o e s  n o t  g i v e  t h e  c o u r t  p o w e r  t o  o r d e r  t h e  

p a r e n t s  t o  c h a n g e  a d i s s o l u t i o n  a g r e e m e n t  t o  i n c l u d e  g r a n d p a r e n t  

o r  " o t h e r  p e r s o n "  v i s i t a t i o n  o v e r  t h e  p a r e n t s '  o b j e c t i o n .  

[ H o w e v e r ,  S e c t i o n  2 o f  t h i s  b i l l  d o e s  g i v e  a g r a n d p a r e n t  ( a n d  

" o t h e r  p e r s o n " )  t h e  r i g h t  t o  u p s e t  t h e  p a r e n t s '  u n i t e d  d e c i s i o n .  

A l s o ,  s u b s e c t i o n  ( 4 )  o f  t h i s  b i l l  s p e c i f i c a l l y  a l l o w s  t h e  c o u r t  

i n  a  d i s s o l u t i o n  p r o c e e d i n g  t o  s u b s t i t u t e  i t s  o p i n i o n  o v e r  t h e  

u n i t e d  o p p o s i t i o n  o f  t h e  p a r e n t s . ]  S e c t i o n  3 o f  t h e  b i l l  g i v e s  

t h e  c o u r t  p o w e r  t o  r e j e c t  t h e  d i s s o l u t i o n  a g r e e m e n t  i f  i t  

d i s a g r e e s  w i t h  t h e  p a r e n t s '  u n i t e d  d e c i s i o n  r e g a r d i n g  v i s i t a t i o n  

b y  g r a n d p a r e n t s  a n d  " o t h e r  p e r s o n s . "

T h i s  s e c t i o n  o f  t h e  b i l l  w i l l  a l s o  a l l o w  g r a n d p a r e n t s  a n d  

" o t h e r  p e r s o n s "  t o  a p p e a r  a s  l i t i g a n t s  i n  t h e  d i s s o l u t i o n  

p r o c e e d i n g s .  T h i s  w i l l  c r e a t e  t h e  t w o  p r o b l e m s  t h a t  t h e  

d i s s o l u t i o n  p r o c e d u r e  h a s  b e e n  d e s i g n e d  t o  a v o i d :  t h e  e m o t i o n a l

s t r a i n  a n d  e c o n o m i c  d r a i n  t o  p a r e n t s  w h o  a r e  a b l e  t o  t e r m i n a t e  

t h e i r  m a r r i a g e  a m i c a b l y .

S e c t i o n  3 o f  t h e  b i l l  i s  a l s o  " a l l  r i g h t s  a n d  n o  r e s p o n s i ­

b i l i t i e s "  f o r  t h e  g r a n d p a r e n t s .  T h e r e  i s  n o  p r o v i s i o n  f o r  

m e d i a t i o n  o r  f o r  p a y m e n t  o f  c o s t s  a n d  a t t o r n e y s '  f e e s .  T h e y  c a n  

s t i r  u p  l i t i g a t i o n ,  c r e a t e  e n o r m o u s  e m o t i o n a l  a n d  f i n a n c i a l  

p r o b l e m s  f o r  t h e  p a r e n t s  ( a n d  t h e  c h i l d r e n ) ,  b u t  t h e  b i l l  d o e s  

n o t  i m p o s e  r e s p o n s i b i l i t i e s  o n  t h e  g r a n d p a r e n t s .  S e e , A . S .  

2 5 . 2 0 . 0 8 0 ,  2 5 . 2 0 . 1 1 5 ,  a n d  2 5 . 2 4 . 3 1 0 ( b )  f o r  " p a r e n t s ' "

r e s p o n s i b i l i t i e s .

A s  d i s c u s s e d  i n  t h e  c o m m e n t s  r e g a r d i n g  S e c t i o n  1 o f  t h e  

b i l l ,  t h i s  s e c t i o n  d o e s  n o t  r e q u i r e  t h e  c o u r t  t o  c o n s i d e r  w h a t  i s  

" j u s t "  a s  b e t w e e n  t h e  p a r e n t s  a n d  t h e  g r a n d p a r e n t s  ( o r  t h e  " o t h e r  

p e r s o n s " ) .  N o r  d o e s  t h e  c o u r t  c o n s i d e r  w h a t  i s  b e s t  f o r  t h e  

f a m i l y  u n i t .  T h e  b i l l  a l l o w s  a } u d g e  t o  r e p l a c e  p a r e n t a l  d e c i ­

s i o n - m a k i n g  w i t h o u t  a n y  s h o w i n g  o f  w r o n g d o i n g  ( i n c l u d i n g  a b u s e  o f  

p a r e n t a l  d i s c r e t i o n )  o r  n e c e s s i t y  a n d  e v e n  w h e n  p a r e n t s  a r e  

u n i t e d  i n  t h e i r  d e c i s i o n  r e g a r d i n g  t h e  c h i l d r e n ' s  b e s t  i n t e r e s t s .



F u r t h e r m o r e ,  t h e  c o u r t  w i l l  m a k e  i t s  d e c i s i o n  w i t h o u t  a n y  l e g i s ­
l a t i v e  g u i d e l i n e s  o r  s t a n d a r d s .

I V .  P ROPOSED  AMENDMENTS TO A . S .  2 5 . 2 4 . 2 2 0 ( g )

S e c t i o n  4 o f  t h e  b i l l  a l l o w s  t h e  c o u r t ,  i n  a  d i s s o l u t i o n  
p r o c e e d i n g ,  t o  s u b s t i t u t e  i t s  o p i n i o n  r e g a r d i n g  a  c h i l d ' s  b e s t  
i n t e r e s t s  f o r  t h e  p a r e n t s '  d e c i s i o n  when  g r a n d p a r e n t s  o r  " o t h e r  
p e r s o n s *  c o m p l a i n .  P r o p o s e d  s u b s e c t i o n  ( 1 )  s t a t e s  t h a t :

• N o t w i t h s t a n d i n g  A . S .  2 5 . 2 4 . 2 2 0 ( g ) ,  t h e  c o u r t  c a n  
o r d e r  v i s i t a t i o n . "

S i n c e  s u b s e c t i o n  ( g )  p r o h i b i t s  t h e  c o u r t  f r o n  o v e r r i d i n g  t h e  
p a r e n t s '  d i s s o l u t i o n  a g r e e m e n t ,  t h e  s o l e  p u r p o s e  o f  t h i s  a m e n d ­
m e n t  i s  t o  a l l o w  t h e  c o u r t  t o  r e p l a c e  t h e  u n i t e d  d e c i s i o n  o f  t h e  
p a r e n t s  w h e n e v e r  a  g r a n d p a r e n t  o r  " o t h e r  p e r s o n "  d i s a g r e e s  w i t h  
t h e  p a r e n t s '  d e c i s i o n .

V .  THE  B I L L  I GNORES  THE PROBLEM AND ONLY ADD RE S S E S  THE
SYMPTOM

G r a n d p a r e n t s  h a v e  v i s i t a t i o n  p r o b l e m s  o n l y  w h e n  t h e r e  i s  a 

s e r i o u s  b r e a k d o w n  i n  t h e i r  r e l a t i o n s  w i t h  t h e i r  a d u l t  c h i l d r e n .  

T h i s  b i l l  i s  n o t  a i m e d  a t  t h e  p r o b l e m  o f  g r a n d p a r e n t - p a r e n t  

d i s c o r d .  T h e  b i l l  d o e s  n o t  p r o v i d e  m e d i a t i o n  o r  c o u n s e l i n g

s e r v i c e s  w h i c h  c o u l d  h e l p  r e s t o r e  e x t e n d e d  f a m i l y  h a r m o n y .  

F o r c i n g  p a r ° n t s  t o  c o m p l y  w i t h  v i s i t a t i o n  o r d e r s  t h e y  o b j e c t  t o ,  

a f t e r  t h e  e x p e n s e  a n d  s t r e s s  o f  f i g h t i n g  t h e  g r a n d p a r e n t s  i n  

c o u r t ,  w i l l  n o t  c r e a t e  h a r m o n y ,  a n d  t h e  f o r c e d  v i s i t a t i o n  w i l l  

o c c u r  i n  a n  a t m o s p h e r e  t h a t  w i l l  c e r t a i n l y  a d v e r s e l y  a f f e c t  

c h i l d r e n .  I f  t h e  S t a t e  i s  g o i n g  t o  g e t  i n v o l v e d  i n  e x t e n d e d  

f a m i l y  d i s p u t e s  o v e r  c h i l d - r e a r i n g ,  i t  i s  b e t t e r  t o  f o r c e  t h e m

i n t o  c o u n s e l i n g ,  w i t h  t h e  h o p e  t h a t  t h i s  w i l l  p r o d u c e  v o l u n t a r y

v i s i t a t i o n  p l a n s .

T h e  o n l y  l e g i t i m a t e  c o n c e r n  t h a t  g r a n d p a r e n t s  c a n  h a v e  i s  
when  p a r e n t s ,  i n  a  b i t t e r  d i v o r c e  o r  c h i l d  c u s t o d y  b a t t l e ,  w i l l  
u s e  d e n i a l  o f  g r a n d p a r e n t  v i s i t a t i o n  a s  a  w e a p o n  a g a i n s t  t h e  
o t h e r  p a r e n t .  H o w e v e r ,  p r e s e n t  l a w  a l r e a d y  c a n  h a n d l e  t h i s  
s i t u a t i o n .  U n d e r  A . S .  2 5 . 2 4  . 1 5 0  ( c )  t h e  c o u r t  c a n  c o n s i d e r  o n e  
p a r e n t ' s  r e t a l i a t o r y  a c t i o n s  a n d  m a k e  a p p r o p r i a t e  o r d e r s  a t  t h e  
r e q u e s t  o f  t h e  o t h e r  p a r e n t .  H o w e v e r ,  i f  g r a n d p a r e n t s  f e e l  t h a t  
t h i s  s t a t u t e  d o e s  n o t  s u f f i c i e n t l y  h a n d l e  t h i s  p r o b l e m ,  t h e n  t h e  
l e g i s l a t u r e  c a n  a d d  a  s p e c i f i c  a n d  n a r r o w  a m e n d m e n t  t o  t h e  
s t a t u t e .  vA- /  / \ s  *1

*y> c> e/V-e-i- <(
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A t  s o m e  p o i n t ,  we h a v e  t o  f a c e  t h e  f a c t  t h a t  g o v e r n m e n t
c a n n o t  s o l v e  e v e r y  p r o b l e m .  We m u s t  s e t  b u d g e t  p r i o r i t i e s  a s
w e l l  a s  l e a v e  s o m e  s p h e r e s  o f  p r i v a t e  l i f e  i n  t h e '  h a n d s  o f  c i t i ­
z e n s ,  e v e n  t h o u g h  t h o s e  c i t i z e n s  w i l l  s o m e t i m e s  m a k e  m i s t a k e s .
T h i s  b i l l  m i s u t i l i z e s  r e s o u r c e s .  We a r e  b e i n g  f l o o d e d  w i t h  an  
e v e r  i n c r e a s i n g  n u m b e r  o f  c h i l d  a b u s e  a n d  n e g l e c t  c a s e s ,  b u t  
t h e r e  i s  n o t  e n o u g h  m o n e y  f o r  s o c i a l  w o r k e r s  a n d  t r e a t m e n t
r e s o u r c e s ,  n o t  t o  m e n t i o n  p r e v e n t i v e  p r o g r a m s .  L i m i t e d  s o c i a l  
r e s o u r c e s  ( b o t h  g o v e r n m e n t  a n d  p r i v a t e )  m u s t  g o  f i r s t  t o  t h e s e  
h i g h  p r i o r i t y  p r o b l e m s .  T h e  t r u e  c o s t  o f  t h i s  b i l l  i s  n o t  o n l y  
t h e  n i s a l l o c a t i o n  o f  s o c i a l  r e s o u r c e s ,  b u t  a l s o  t h e  i n t r u s i o n  o f  
g o v e r n m e n t  i n t o  f a m i l y  l i f e  w h e r e  t h e r e  i s  n o  a b u s e  o r  n e c e s s i t y .  
T h e  b i l l  a l l o w s  i n t r u s i o n  i n t o  t h e  l i v e s  o f  i n t a c t  f a m i l i e s ,  
w h e r e  t h e  p a r e n t s  a r e  u n i t e d  i n  t h e i r  d e c i s i o n  o n  t h e i r  c h i l ­
d r e n ' s  b e s t  i n t e r e s t s ,  a n d  w h e r e  t h e r e  i s  n o  s h o w i n g  t h e  p a r e n t s  
h a v e  a b u s e d  t h e i r  p a r e n t a l  d i s c r e t i o n .

H . B .  1 3 6  i s  a n  a t t a c k  u p o n  t h e  f a m i l y ,  c o n s t i t u t i o n a l l y ,  
e m o t i o n a l l y ,  a n d  f i n a n c i a l l y ,  a n d  s h o u l d  n o t  b e  p e r m i t t e d  t o  
b e c o m e  l a w .

[ On F e b r u a r y  7 ,  1 9 9 2 ,  t h e  H o u s e  p a s s e d  H . B .  9 3 ,  w h i c h
c o n t a i n s  p r o v i s i o n s  s i m i l a r  t o  H . B .  1 3 6 .  S i m i l a r  
p r o v i s i o n s  r e q u i r e  s i m i l a r  o b j e c t i o n s . )
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CAN AND WILL IMPACT YOUR LIFE. PUBLIC INPUT I S VI TAL TO THE DECISION MAKING PROCESS.!!!
I T ’ S UP TO YOU TO LET YOUR LEGISLATORS KNOW YOUR OPINIONS AND COMMENTS ON THESE B I L L S . *
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

HB 52 T h i s  b i l l  would require  non-custodial parents to support  t h e i r  ch i ldr en past
t h e  a g e  o f  e i g h t e en until f ini sh ed with hi gh school .  While we support  t hi s  
conc e pt ,  we are  concerned t hat  i t  does  not r e qui r e  t h e  same treatment  f or  
children of  intact f amil i e s .  THI S IS A DISCRIMINATORY AND UNEQUAL BI LL .

HB 78 Thi s  b i l l  would e s t a b l i s h  Family L e a v e  f or  s e r ious  h e al t h condit ions ,  pr e gnan­
cy, ch i ldb i r th  and adoption. WE SUPPORT THIS BILL,

HB 93 T h i s  b i l l  eliminates the  r e quirement  that a court consider t h e  f indings an
recommendation o f  a neutral mediator when awarding shared custody.  L a t e l y ,  
grandparents visi tation ri ght s (HB 136), determination o f  who f i l e s  f o r  a PFD 
on b e h a l f  o f  a chi 1d (HB 397),  and c r e d i t s  against  chi ld support  o b l i g a t i on 

have be en added as amendments. WE SUPPORT THIS BI LL .

HJR 70 Resolution f or Federal Tax Exemtion f or  chi ld car e .  WE SUPPORT THIS .

SB 252 Require s  indentification o f  a chi ld upon enrollment in school .  T h i s  would h e l p
s t op  t h e  problem o f  missing chi ldr en due to r e g i s t rat i on under f a l s e  names.
WE SUPPORT THIS BILL.

SB 253 T h i s  b i l l  would limit the  garnishment l e v e l  o f  o b l i g o r ' s  wag es  to al low t h e
o b l i g o r  adequate funds f or  minimum sub s i s t enc e .  WE SUPPORT THI S BI LL .

SB 400 Th i s  b i l l  would continue t h e  Child Vis i tat ion Mediation Proj e c t  under t h e
Of f i c e  o f  Public Advocacy. At t h e  moment, t h e  b i l l  contains t h e  "domestic 
v i o l enc e  exclusion" claus e .  WE DO NOT SUPPORT THIS BILL WITH THE EXCLUSION.

AFSG P.O. BOX 111691, ANCHORAGE, AK 99511-1691 (907) 344-7707 274-7358
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There are good b i l l s  and there are bad b i l l s  in the l e g i s l a t i v e  process 
t h i s  se ss ion ,  here are the good ones:
HOUSE BILL 43; PAY FAMILIES FIRST: This b i l l ,  sponsored by Rep. Fran
Ulmer requ ire s  the s t a t e  to  t r an s fe r  c h i l d  support payments to  
cu s to d ia l  f am i l i e s  a f t e r  they get o f f  pub l i c  a s s i s t a n c e ,  instead of the d o l l a r s  being earned by the s t a t e  to  pay back the welfare debt .
P .O .M . 's  should be sent to  the HOUSE HESS COMMITTEE in support o f  th is  
b i l l .
HOUSE BILL 136: GRANDPARENT VISITATION: This b i l l ,  sponsored by Rep. Cheri Davis, prov ides fo r  v i s i t a t i o n  by a grandparent or  o ther  person 
in cases of d iv o rce  and d i s s o l u t i o n .Th is  is a good b i l l  because i t  provides ch i ld r en  legal access to  grandparents and o the rs  to  prevent cu s tod ia l  parents  from cu t t ing  o f f  con tac t  between ch i ld ren  and o the r  family members.
P .O .M . 's  should be sent to  the HOUSE HESS COMMITTEE in support o f  t h i s
b i l l .
HOUSE BILL 78; FAMILY PROTECTION ACT: Th is  b i l l ,  sponsored by Rep. Kay 
Brown, e n t i t l e s  employees to  take reasonable leave fo r  the b i r th  or adoption o f  a c h i l d ,  f o r  the care o f a c h i l d ,  spouse , or  parent who has 
a se r iou s  h ea l th  problem, and in the case o f  t h e i r  own se r io u s  hea lth  
cond i t ion .Th is  i s  a good b i l l  because i t  g ives r e cogn i t ion  th a t  BOTH parents arethe best p rov ide rs  o f  care fo r  THEIR ch i ld ren .
P .O .M . 's  should be sent to  the HOUSE HESS COMMITTEE in support o f  th i s
b i l l .
HOUSE BILL 84 ; YOUTH TOBACCO ADDICTION PREVENTION ACT: This b i l l ,  
sponsored by Rep. Kay Brown, has prov is ions  th a t  s t rong ly  d iscourages  ch i ld ren  from aqu ir ing  tobacco  products .

HERE ARE THE BAD BILLS
HOUSE BILL 44 ; DOMESTIC VIOLENCE BILL: Th i s  b i l l ,  sponsored by Rep. 
Fran Ulmer, changes domestic v io lence  from a family problem to a 
problem fo r  the accused , and i t  provided fo r  a mandatory 72 hr .  lock-up 
f o r  anyone with two domestic v io lence  conv ic t ion s  within a ten year per iod .
We t e s t i f i e d  aga ins t  t h i s  b i l l  in the HOUSE HESS COMMITTEE. The 72 hr. 
lock -up c lause was removed but the word "family" has not been put back 
in . This b i l l  i s  s t i l l  not accep tab le  pub l ic  p o l i c y  to  be adopted into
l a w -  P A  Q II |________  __________________

P.O. Box 521155 Big Lake. Alaska 99652 Phone/Fax (907) 892-7760



March 16, 1992
S U P P O R T  G R O U PSenator  Ar l i s s  S tur g e l ewski  j u i

HESS
Room 427, Capitol 
P.O. Box V 
Juneau,  Ak. 99811

RE: HB 93 amendments ( par t i cular ly HB 136 incorporat ion into HB 93).

Dear Ar l i s s ,

Our group has most r e c e nt l y  taken a pos i t i on o f  s trong  oppos i t i on 
to t h e  HB 136 incorporation into HB 93( t h e  "Grandparents Vi s i ta t i on 
Bill") .  T h i s  b i l l  should b e  in your S enat e  Hess committ e e  now.

HB 136, al t hough appe ars  on t h e  s ur f a c e  to hav e  c ons i d e ra b l e  mer i t s ,  
actual ly is v e ry poorly phras ed,  and as wri t t en would c l e a r l y  b e  
detrimental to all f amil i e s  and i l l - adv i s e d  to allow to  be come law.

I am r e qu e s t ing  t hat  t h i s  b i l l  b e  amended to e x c lude  t h e  amendment 
r e garding  "grandparents vi s i tat ion" in i t ' s  e nt i r e t y .  T h e  remainder 
o f  t h e  b i l l  is q u i t e  a c c e p t a b l e  in i t ' s  p r e s e nt  form.

I am enc l os ing  a compre h ens iv e  analysis wri t t en by one o f  our l e g i s l a t i v e  
adv i sors ,  a former as s i s t ant  at torney g ene ral  in Alaska,  Bruce  Abramson. 
A f t e r  reading  t h e  analysis ,  I'm sur e  t ha t  you will concur with my 
concerns.

I f  you hav e  any que s t i ons ,  do not h e s t i t a t e  to contac t  me.

Jim A. Arnesen 
Pre sident

AFSG P.O. BOX 111691, ANCHORAGE. AK 99511-1691 (907) 344-7707 274-7358
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Senator  Ar l i s s  S tur g e l ewski  
HESS
Room 427, Capitol 
P.O. Box V 
Juneau,  Ak. 99811

RE: HB 93 amendments ( par t i cular ly HB 136 incorporation into HB 93).

Dear Ar l i s s ,

Our group has most r e c e nt l y  taken a pos i t ion o f  s trong  opposi t i on 
to t h e  HB 136 incorporation into HB 93( th e  "Grandparents Vi s i ta t i on 
Bil l") .  T h i s  b i l l  should b e  in your S enat e  Hess committe e  now.

HB 136, al t hough  app e ars  on t h e  s ur f a c e  to hav e  c ons id e ra b l e  mer i t s ,  
ac tual ly is v e ry poorly phras ed,  and as wri t t en would c l e a r l y  b e  
de trimental to all f amil i e s  and i l l - adv i s e d  to allow to be come law.

I am r e qu e s t ing  t hat  t h i s  b i l l  b e  amended t o  e x c lude  t h e  amendment 
r e garding  "grandparents vi s i tat ion" in i t ' s  e nt i r e t y .  T h e  remainder 
o f  t h e  b i l l  is q u i t e  a c c e p t a b l e  in i t ' s  p r e s e nt  form.

I am enc l os ing  a compreh ensiv e  analysis wri t t en by one o f  our l e g i s l a t i v e  
adv i sors ,  a former as s i s t ant  at torney g ene ral  in Alaska,  Bruce Abramson. 
A f t e r  r eading  t h e  analysis ,  I'm sur e  t hat  you will concur with my 
concerns.

I f  you hav e  any que s t i ons ,  do not h e s t i t a t e  to contact  me.

March 16, 1992

V " JSm & _ V .

S U P P O R T  G R O U P

Re s p e c t f u l l y ,

"nesen 
Pre s ident

AFSG P.O. BOX 111691, ANCHORAGE, AK 99511-1691 (907) 344-7707 274-7358



Bruce Abramson 
2900 Bonifuce Pkwy. #323 

Anchorage, A K  99504

March 12. 1992

Arliss Sturgulewski 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182

Re: HB93 and HB136 (Grandparent and "Other Persons" Visitation)

Dear Senator Sturgulewski:

I have written to your previously about HB93 and HB136 (Grandparent and "Other 
Persons" Visitation), including my detailed analysis of the bills.

Here are two articles that are very informative on the grandparent visitation issue. One 
is a People magazine article which describes an actual grandparent visitation case. The 
grandmother spent over $5,750 in attorney fees alone by the time that article was written. 
When the Illinois Legislature saw what it was really doing to families, it repealed the law. 
With the repeal, the grandmothers case became moot.

I’m also enclosing an article by Dr. Andre Derdeyn, Director of Child and Family 
Psychiatry, at the University of Virginia Medical Center. Note especially his description 
of the inter-generational dynamics which fuel these battles:

Adults in the child-rearing years are developing their identities 
and roles as spouses and parents, and they are achieving 
autonomy from their own parents as well as competence in 
their work. For older persons a major tasks is to relinquish 
the role of parent with regard to one’s children. Their 
relinquishing parental status with regard to their children and 
facilitating their children’s developing their own autonomy is 
the natural course of the family life cycle and is a part of the 
process by which familial boundaries are formed. 
Grandparent visitation legislation is dissonant with these 
developmental processes of both generations.

Please review these two articles as you study HB93.

Sincerely Yours,

Bruce Abramson

cc: Paul Fischer, Sam Cotten, Lyman Hoffman, Curt Menard
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. "Here we sit. We don't have the 
funds  to hire detectives or attorneys. 
We can't get a.message to our 
dau gh te r-in -la w . I f  we could, it  
would be that we have no wish to 
complicate her life  or compete with 
h er where o u r grandson is con-

34 *

cerned. It's  ju s t that he needs our 
love, too— the roots, the tra d }-] 
lions—now more than ever. " w

T i o m a s  W aite  is still hoping fo r a 
happy ending. Last June, when he 
expressed these sentiments in a le tte r 
to a s ym p a th e t ic  g ra n d p a re n ts ’ 

‘ group, he and his w ife had not seen

P E O P L E

t h e i r  fo u r - y e a r - o ld  g ra n d so n  fo r, 
n e a r ly  six m on th s. S ep a ra ted  from  
th e ir son, th e ir d augh te r-in -law  had 
sudden ly  van ished , tak ing- the litt le  
b oy  the W a ite s  h3d do ted  on . .

"A  few -m on th s la te r , thanks to  the 
in te rven tion  o f  a  ded icated em ployee 
in L o s  A nge les C o u n ty ’s -D e p a r t ­
m en t o f  C h ild re n ’ s Serv ices, they -

Modern Maturity April-MayJ986 y-.v
.-. . ... 7 v ‘
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'V-v r .*» *i*V ■ r •.■-.■

V* .
had \reestab lished  con tac t\ Though 
there  w ou ld  be no attempt to sched-

- f . W ' . .
VvV*

\ V M

expand ing 
tions w it}

V.

■ ■ V  I l g a m s

— th rough  both o rg a n iz a -^ 1 9 8 4 )^ a g re « : l^ V /e ^ ^ c om Let t o j^ a l 
o ffic ia l nam es and  Ie tte rr^ s t^ c^ ^ ^ sc S^ ^ ^ w n^ rc^ S f^ ^ ^ S r^ u jiJ  

u le  visits, W aite  trusted that what h'c heads and in fo rm a ls u p p o r t  groups, ‘^ w i t h  y q u r T ^ ] l^ y o i ? ^ i ju s T g c t ’ r id  ‘ 
,u .  ' s P rec ise  figu res a re  h a rd  'to -c om e -' o f . t h e m . ^ e s a j S j ^ ^ ^ ^ ^ ^ ^ ^

! H e ; a d d s 'to - the. equ a f i o ^ m a t t i ^
ca lled  the common denom inator—  
lo ve— would prevail. "W e  love ou r 
g randson* ou r daughter-in-law  loves 
her son , and he loves a ll o f  us. N o th ­
ing else m atters,”  Waite said.

B y  yea r’s end, the Waites were 
headed into court where they hoped 
to  w o rk  ou t a regu lar^ v is ita tion  
schedu le through a fo rm a l mediation 
p ro ce ss . “ JVe’ re  b ack  to  square- 
one ,’ ’ W a ite  sighs. “ There is abso­

lu te ly  no communication.’ ’
. W h a t happened to Tom and 

M arilyn  W aite is not an 
iso la ted  in c iden t. A l ­

though the reasons 
v a ry — d iv o rc e . o r  

the death o f  a 
son o r daughter, an ensu­

ing  stepparent adoption or, some­
tim es, estrangement between adult 
ch ild ren  and their parents— more 
and .m ore  grandparents are being de­
prived o f  the opportunity to see their 
g randch ild ren . .

A nd , m ore and more, they a re 
fighting back. Sometimes the battles 
a re  fo r  custpdy, m ore often they a re  
m e re ly  fo r  the right to visit, even to' 
send letters o r birthday cards to their 
g randch ild ren  o r receive an occa­
s iona l picture o f  them.

T h e  battleground is also getting 
la rg e r, ranging from  attorneys’  o f­
fices and judges’ chambers to the 5 0  
statehouses and the halls o f the U .S . 
C ongress. (S ince the late 1970s, a l l ' 
o f  the states except Nebraska h a v e , 
enacted laws granting grandparents 
the righ t to petition fo r visitation fo l­
low ing the breakup o f an offspring's 
m arriag e . Currently , a resolution is 
pending in Congress encouraging en­
actm ent o f  a uniform  law so that 
c o u r t  o rd e rs  w ill' be en fo rceab le  
across state lines.)

A s 'th e  problem gains visibility, 
the netw ork o f  grandparents try ing 
to helfc others in sim ilar straits is a lso

V’ oy. figu res a re  h a rd  to -com e 
js tim a tin g  the exac t num -since i 

ber^of Cases
' in g c o i lr t f  _ ____ _ __________  _________________________

in fo rm a lly , D r . A r th u r  K om h ab e r, th a t “ em otiona l b o n d ^ a t& c h m w  
foundcrta rid  d ire c to r o f  the Founda- d o n ’ t  c ou n t."  Ig n o ra n t o f  t h e , im p b r -^ t 5 ^ ?  
lion  fo r  G ra n d p a re n t in g jn  ja y , N ew  tance o f  the g ra ndpa rcn t-g rand ch ild  
Y o rk , p iits the num be r “ in the tens re la tion sh ip , “ the s y s tem " (m c lu d in g v̂ * . ^ ;  | 
o f  th ousands .m K o rn h ab e r-s a y s  the 
various g randpa ren ts ’ rights "groups 
arc aware'i o f  ab ou t 2 0 ,0 0 0  cases— a 
figu re he says is p ro b a b ly low . W ith  
a d ivo rce  ra te  th a t stands at-JO  pe r­
cent, he be lieves ,5 0 ,0 0 0  mkyt 1be 

' c loser to  the m a rk . ‘ X .
A lth ou gh  each case is h igh ly  per­

sonal, th e ip ro b lem  o f  g randparen ts 
being kep t a p a it  fro m  th e ir g rand - 

, ch ild ren re flec ts  b ro ad e r changes in 
Am erican  society : a d ivo rce  ra te  that 
affects as m any  as one m illion  ch il­
dren age 18 o r  younge r each year, a 
popu la tion  th a t has becom e increas­
in g ly  m ob ile  and , as a resu lt, a d iffu ­
sion o f  the  trad it io n a l fam ily  unit.

“ A  gene ra tion  a g o ,"  says M a r jo ­
rie S la v in , p ro g ram  coo rd in a to r fo r  
the S c a r s d a le  N ew  Y o r k  F a m ily  
Counse ling  S e rv ice ’s G randch ild ren  
in D iv ided  Fam ilie s  p ro g ram , “ you 
cou ldn ’ t live  in the sam e com m un ity  
(as y o u r  p a ren ts ] and not le t them  o r  
y ou r in -law s sec th e ir g randch ild ren , 
i f  o n ly  because o f  w hat the neighbors 
would say.’ .’  These  days, she adds, 
most peop le d on ’ t seem to care  what 
the neighbors say  o r  th ink .

T od ay ’s m essage is tha t “ the w ay 
to  hand le  an  unhappy re la tion sh ip  is 
to 'cu t it- o f f ” — first, a m arriag e , 
then, ifn e ce ssa ry , a fam ily  situation 
as a who le . ̂ [P e o p le ]  th in k  cutting 
ties w ith the fo rm e r fam ily  w ill ease 
their pa in , and perhaps it w ill,”  says 
S lavin . “ B u t it ’s lik e ly  to  add to the ir 
c h ild re n s  p a in ."  "

“K om h ab e r , c oau th o r o fI *
p a ie n ts /G ra n d c h i ld re n :
Connection

S?v2sf.
• -judges, law yers ,— J — e-.  , 

o f t e n  w o rk s - 
pa ren ts ’convenience le av in g  “ a  lo t  o f  |^ S « . v !

• em o tiona l carnage”  in  its w a k e £ ^ ^ i £ &  I 
' D r . A nd re  P. D c rd e yn ,“d ire c to r  o Q & g t -  
c h ild  and fam ily ; p ^ c h ia t r y f a t  th e  I
U n iv e rs ity  o f  V irg in ia  M ed ic a l .C e n -T t i - ' '^ ' ' 

4 e r ,  expresses concern  ab ou t (h e  t o l l ^  
v is ita tion  battles ta k e  on  ch ild re iji^ '-> ; :̂  
T hcxditbr<^. process it s e lf  is* so  p a in - V *  i n ­
f i l l  fo r  ch ild ren , he  says , thht the  la s t , I
th ing  they  need is to  be  in a n o th e r j ; ’ * 
tu g  o f  w a r  f o r  t h e i r . l o v e  ^and 
lo ya ltie s . >  '  • •

L aw s  g o ve rn in g  v is i t a t io n  a re - .
" la id  down fo r  nice,, positive  pu r-
poses,”  says D c rd eyn . B u t i f  th e y  a re
in voked , it ’s g ene ra lly  in  an  “ a lre a d y . ’ f
v e ry  con ten tiou s 's itu a tion , and  it ’s  . ’  . ;
h a rd  t o  see h o w \ t h a t  w i l l  b e ;
c on stru c tive ."  •• ' < •  ’ 7 s - ' ’. *;•-** * * ^ ■ •

M A lth ough  most g randpa ren ts  a re  
m otiva ted  by  love, th e  sincerest o f c f - '  7 ' ; - .  
j o r t s  q u ic k ly '“ get g round  in to  (the : (
.c o n f lic t ,”  he dec lares. “ C h ild re n  ja re  
so sensitive to  how peop le  get a lon g ” .’ ; 
th a t  w rench ing  c o n f lic ts  be tw een -'‘ v ; 
th e ir loved ones ough t to  be avo ided . . ?

In  K o rtih ab e r ’s view , however,"the' 
g randpa ren ts ’ presence g e n e ra lly  is a  ' .;..J.:,"i I 
p lu s— a s tab iliz in g  fo rc e . D ivorce'X 'Tyi-i-' ‘ 
and  death  a rc  fr ig h ten in g  tb -c h i l-  X^V ';'' 
d ren , he says, arid they-shou ld  n o i;b e ';? .^ v>  I 
sub jec ted  to' the fe?ur j o f  “ lo s in g ” ^ ' ;  t  j

e on le  in th e ir Iive<

ern Maturity April-M ay 1986 ^

m en t Departm ent.' a t , M oun tv  S in a i \T ^ A . 
G rand - M e d ic a l C e n te r ,'; d e s c r i b e s ^ t h e ^ Y i j j f  

\d c h ild re n : T h e  V ita l g randparen t-g randch ifd  r q la t id n s h ip ^ * ^ !  
(T r a n s a c t io n  B o o k s , - - *  . *. \ i i' - f ' t rf4 c o ' ru in u e d i i t^ ‘:1:

; I s b s s k s ^ I



G O LF /C O U RSE * 
W A TERFRO N T *

A New Florida Mobile Home Park

GRAND OPENING ‘* 
^ S P E C IA L :  .

$18,900 N«w Single-Wide Homei 
$34,900 New OouBie-Wide HorpeJ '
ALL HOMES READY TO?. OCCUPANCY

PLUS .
» r.- :i Gi.i Cluo Membership- •'• Trip 4 A'icommodllioni Reimbursed

LAKE HENRY GOLF .CLUB 
- * • INCLUDES: ' '

C L U B H O U S E  • P O O L  t W H I R L P O O L  ** 

P R I V A T E  E X E C U T I V E  G O L F  C O U R S E

h o m e o w n e r  s  r e s t a u r a n t

P R I V A T E  F I S H I N G  L A K E  &  B O A T  S L I P S  

T R I - F I E X  T E N N I S  C O U R T S  

S H U F F L E B O A R O

T O  Q U A L I F Y  F O R  T H I S  O P E N I N G  S P E C I A L  

H O M E  P U R C H A S E  D E P O S I T  M U S T  B E  

M A D E  8 T  J U N E  30.1916

IDEAL FOP PERMANENT OR SEASONAL RESIDENCE1
TO LEARN MORE ABOUT THIS 

. GRAND OPENING SPECIAL .
• MAIL YOUR NAME AND ADDRESS TO:

LAKE HENRY GOLF CLUB 
P .O . BOX 6277-MM/A 

. LAKELAND, FLORIDA 33803

H u s h  P u p p ie s -
• J L  -L I I IMUMI

W e  h a v e  y o u r  s i z e !
s* I N U-W EW

eiiiamriimior.iplMLUu.u'.irltvn.uvi-.is'.ip ■In oigs'un only
G u a r a n t e e d  c o m f o r t !
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as “ right and n a tu ra l. T h e y  a re  o fte n  fo rm  v i s i t a t i o n | ^ P ? p w K ^ | ^ ^ ^
the best o f  p a ls ."  A nd  g ran dp a ren ts  j  w an ts to* S l& t
can be a„source o f  suppo rt, em o tio n a l -aw ay  a r id ' s e v e M g ^ J in fe .y ? i t h ^
n n 4  r n m . l i m . e  f i n n n r - i n !  F / n r  f F t w I w  n n . l  ! r  n r n n t  r t o r - h a *  n p / n t n l  t ' T V . * . .  ~and .som etim es fin anc ia l, f o r  th e ir 
adu lt c h i ld re n  a s  w e l l ,  h e  a d d s . 
Where the tw o gene ra tions h ave  had  
a fa lling  ou t, it serves n o  g ood  p u r­
pose to  fo rce  those d iffe rences on  a 
third g ene ra tion -^ th eyoungste rs '. -

B u t le r , a u th o r  o f  th e  P u l i t z e r  
Prize-w inning b ook  W h y  S u rv iv e ?  
Being O ld  in  A m erica - (H a r p e r  and 
Row, 1 9 8 5 ), says the g ove rnm en t 
should not in tru de  too  m uch  in to  
what is bas ica lly  a  fa m ily  m a tte r. 
But by and la rg e  he th inks th a t i f  
grandparents have a good re la t io n ­
ship with th e ir g ra n d ch ild re n , the 
courts should try  to  p reserve it.

U n t i l , r e c e n t ly  th e  c o u r ts  h ave  
been re luctant to  get in vo lved , gen e r­
ally recognizing the pa ren ts ’ r ig h t to  
decide what is in the best in te re st c f  
their ch ild ren . A s jo in t  cu stody  a r-' 
rangements becom e m o re  c om m on , 
however, the ju d ic ia l system  has be­
gun to take note o f  o th e rs  in the fa m ­
ily who a lso a re  a ffec ted  by d ivo rce . 
State visitation law s have re in fo rc ed  
that trend.

A M a ry la n d  g randm oth e r, w ho 
asked that he r nam e not be used , is 
one example. She went to  c ou rt at

past is 'creating'>a ‘“KtamcheJ proi>)V“V4. -‘ 
lem, the worst land I know o f# sa y s: r 
Biaggi, who serves as'chmmian of,-’;v  
the House Select Com m itte'e'on:. 
Aging’s Subcommittee on Human ‘ # 
Services.- - * • - ' 

“ When a child is born, a grand-' 
parent is created,".he says. “To arbi- ' .  - 
trarily take children away is to deny 
them the unselfish love and attention 
of their grandparents." In addition ■ 
tov achieving reciprocity among 
states, an aim of the resolution is to . 
encourage the courts to give greater 
consideration to- that relationship. ■

- when making determinations about 
■ visitation. The measure has passed 

the House twice, in 1983  and again 
last year. So far, the Senate has 
taken no action. * .• /  *'

Another complaint voided by 
grandparentsjjrights groups is that 
most state laws apply only to divorce 
cases. Only a few cover situations 
where a parent has died and fewer 
still extend to children living in in- 
.tact homes, particularly those in 
which one parent has remarried a f - ' 
ter a divorce or the death of a spouse. *’
In some of these cases, say the ex-

•rthc time her daugh te r was be ing  d i- p e r ts , je a lo u s ie s  o r  u n c e rta in t ie s

Coior»Jrt4ibl«:BnjsbMi>g«Xin.Tin,{rir S33SS Glorf Buck S39S5 
STYLE COLOR SIZE WOTO RICE

RejiOenls iddlSuNiUx 
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Botmont, Ml 49306

vorced and w on he r own v is ita tion  
schedule. She  sees h e r g ra n d c h ild  
now when her daugh te r has custody , 
but should som eth ing happen to  h e r 
daughter, she w ould have c ou rt-d e ­
creed rights o f  |^cr own.

L e ad e rs  o f  th e  g r a n d p ; r e n t s ’ 
rights m ovem ent a rc  fa r  from  sa tis ­
fied. Fo r one thing, they  say, law s 
V3ry trem endous ly . G ra n d p a re n ts  
who win visitation rights in one state  
will not necessarily be ab le  to  rea liz e  
them i f  the pa ren t who has custody  
moves to anothe r ju risd ic tion .

A reso lution in troduced by R e p re ­
sentative M a r io  B ia g g i , D -N c w  
York, seeks to rem edy 'tha t s itu a tion  
by encouraging states to  enact a  un i­

-36

plagqing a new mamage can come 
into play to shut the “old" family 
out; in most, it is singly a matter of 
wanting to “start aTiew life."

Lucile and Lee Sumpter, orga­
nizers of Grandparcnts’-Children’s 
Rights Inc., a' Michigan-based sup­
port group, allege' that many chil­
dren in such situations arc victims of 
abuse—physical as well as psycho­
logical— 3nd when grandparents . 
hear about it, they are cut off fromv. ,•!* 
further contact. . .

Scarsdale’s Slavin relates'- onp.-'* ? 
story of grandparents who cared for •' 
their three grandchildren following 
their daughter’s death. After a num-- .

•: continued
1 - * *• A . » ' f)''' *
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be r o f  years, the ir son-in-law reap­
peared to rec la im  his children. It 
soon became apparent that he was 
abusing th em ,.so  the g randparen ts' 
sought custody and won.

O th e rs -  w ho keep, fa t  f i le s  on 
grandparen ts ’ visitation rejate sto­
ries o f  divorced daughters \yilh live- 
in lovers who abuse the children, o r 
o f  ch ild ren who are shuttled back 
and  fo r th  between fo s te r  homes 
when a w illing grandparent would 

■care fo r them at no cost to the state.
A rg u in g  th a t the m a jo r ity  o f  

ch ild -abuse cases happen at home,
Sum p te r says the states and Con­
gress ought to e ra c t laws linking'the 
issue with grandparents' rights. In 
fact, D e law are a lready has a broader 
law  on the books, giving any  grand­
parent the right to petition fo r visita­
tion. G randparents ’ groups would , 
like  to see it become the model fo r 
the un ifo rm  visitation law pending in.
Congress. Some professionals have 
argued fo r  widening the scope o f  the 
proposed law even fu rther to include 
o th er relatives o r close friends on 
whom  child ren may have .com e .to  
depend . S eve ra l states, including 
C a lifo rn ia , have taken that step and 
a few  others have acted more nar­
row ly, allow ing  ̂ great-grandparents 
o r stepparents, fo r example, access 
to the courts.

N o tin g  the difficulty o f  getting 
such legislation enacted, Biaggi be- . *

-lieves expanding it to cover child ren exam p le , cases where the-, 
in intact fam ilies would be “ tacti- cnt has in e ffec t acted as l 
c a lly  im proper.”  “ There are lawsTft*1 where cu tting  t ie s 'c ou ld  
place that deal with child abuse,’ ’ he -d am a g in g  to  iH e c h ild  

t says. < x  • . •
Oihdith A reen, professor and asso­

ciate dean o f  the Georgetown Un i-

. ‘M a n y  c o u r t  

r e s o l u t i o n s  

l e a v e  a  l o t  o f•I
e r r i b t i o n a l . .  

c a r n a g e  i n  t h e i r  

w a k e - c ; .

rand par­

ks' £  sv- MayeiTsees"grandparents’.; rights . •.
.as part -of;•'a':trerid"inTtheMa\v; “to 

• . broadenTberightsof-iridividualsand ..
• give them access to the courts.’' That •

“■ > can be abused, she says; “mit the flip 
side is not being able tosue when you 
have cause.” ■ *

Sometimes the stories have happy 
endings for the petitioning grandpar­
ents. Virginia Romero and her hus­
band went to court twice to be'able 
to see their grandson, despite the ex­
press wishes of the boy’s mother.
(The California 'couple’s- son had 
died in an accident.) Now, says Ro­
mero, she sees the child every other 
weekend and over holidays and 
school vacations. “When I go to pick 
up .the baby, he’s1 waiting at the- 
door,” she says, adding'that she has 
hadnocontactwiththemothersir.ee ' 
the pre-trial settlement was reached . .
in August,1983.•.•#£'*;t:>..Y v-v y !;• 3

Komhaber says such.agreements' -• 
‘have become more, common since 
.the state laws werejenactedand the- 
courts became'more, awarejof:the •.
bond between grandparents" and 
grandchildren. And once^visitation is 
established, he-say'sp it generally ■ 
sticks—to the point that one court;-- - 
recently found tHe"'parents',in. con- 

. tempt for violating’t^ rb lesA ;-^
Tlie mediation process can' be a .

. useful alternative^iesS antagonistic V 
and also less costly than a courtroom'.

versitv- Law  School, says than on 
ba tince , courts seem to be viewing 
g randparents ’ visitation petitions as 
"reasonab le  requests. They're not 
saying it should always happen or 
never happen. There's no blanket 
ru le .” -

A lthough  there arc extremes— fo r

3 8  - -‘  o t

agrees with Biaggi that government';-.give up'the fight o r /g ^ t i ^ i ^ ^ k A y '; . ' ; -  
intervention into intact families • . Edith’ and Hcriiy. Engel) ,wlv> haVc\ i \  \ :• *

invested 'eighfye’are^and^Sl5,000 in,. 
an 'effort to sec. their two grandchil- ; •- ■ 
dren, ifiustratethc^ f^tfations.'Ac-- . 
cording to the Engels^ey,remained' . .  > 
in touch with their formerson-in-law 
aft§r their da ugh tc rj 1 cftjarid relinjy-‘ ■
quished the childrenTo);him:'Rela-y *>•>' 
tions were so cordial they were even '

p rob ab ly  w ou ld  be going too fa r.
B u t E lle n  M aye r, an 'a ttb rn ey  in 

D e law a re , says she th inks the law  
there a llow ing  g randparen ts to peti­
tion fo r  v is ita tion , even when the 
parents a re  still together, is va lid , 
“ e spec ia lly  when the court is look ing  
to d e te rm ine  what is in the best in-
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• Th ings changed ab rup tly  a fte r the 
r e m a r r ia g e , w hen th ey  w e re  in ­
fo rm ed  by another fam ily  m ember 
" th a t  wc would never sec [o u r grand­
c h ild re n ] aga'in,". H en ry  Engel re ­
ca lls . A fte r  an in fo rm a l attempt at 
reconcilia tion  fa iled , the Engels went 
to  cou rt. T he  decision, handed down 
in la te  1982 , went against them art3. 
they decided not to appeal but to t ry ’ 
m edia tion  instead. By o ffering lo  
p ay , they convinced th e ir fo rm e r 
son -in -law  to take p a r t

A f t e r  s e v e ra l m ee liifg s , E d ith  
Enge l says, “ we got two srnall con­
cessions": to be able.to send b jrthday 
and  Ch ristm as cards to the grand­
ch ild ren  (p rov ided they do not con­
ta in  personal messages) and to re ­
ceive photographs o f  them twice a 
yea r. -Though that may seem a m i­
nuscule victory, Engel is convinced

that “ m ed ia tion  is de fin ite ly  p re fe ra ­
ble to lit ig a tio n "  fo r  a ll concerned .

The  c ou rtro om , she says, becomes 
“ the .setting  fo r  an adve rsa ry  s itu a ­
tion: “ W e tried  not to th row  m ud , 

.b ecau se it w ou ld  have bcen 'dcstruc- 
t iv e 'to  fu t u r e  re la t io n s  w ith  o u r  
g ra n d c h i ld re n . A n d  w e h o n e s t ly  
feared tha t th e ir fa th e r ’s hostility  
[toward u s ] cou ld  have been a d an ­
ger to th e  c h ild re n ."

HenVy E nge l, t a k in g lio te  o f  leg ­
islation pending in his hom e state o f  
N ew  Y o rk » to  re q u ire  m a n d a to ry  
mediation between the tw o p rinc i­
pals be fo re  a  d ivo rce  ag reem ent is fi­
na lized , say s  som e  e xp e rts  th in k  
grandparents shou ld  be inc luded in 
that process. “ T h a t cou ld  be m o re  
c iv i liz e d ,”  h e  e m p h a s iz e s . ’ “ W e  
aren ’ t try ing  to  get custody. W e ju s t  
want com m un ica tion  and con tac t,”

mm 
. • • •

_______
■. :..0; A contincnttaway^

also speaks' hopefully'of'the7...*
.. tion process. He bnngŝ up̂ a,-point-
: often Qverlopkedrjhai^^

sides to-the issufrand.that modiation'^
offers a way for bothlo be K e a rd . '^ ^ j t^

Many- parents .sec the’grandpar-jMfv
ents’ rights movement as an intni
sion into their' private fives'‘‘and
they’ve got a point,".‘Waite admits. •A'.'-,
But they, in turn ought to at least.: .
consider the.impact of breaking the
bond between grandchildren and'.X^.-
grandparents before they ac t

“I don’t want to paint my daugh-Vri^
ter-in-law as a villain.-.There’s-j;..'
enough blame to go around,” .says:', " ’.;
Waite. “And in all other respects,- .' ■ '
she is a good mother. I just hope she. -V;.
realizes that her motivation is selfish."
We love our grandson rind miss him, 7 ^ 7
and we'know he feels .the'same.



IM TAKES 
H i THAN WORDS

B y  K a r e n  C o o k s e y

ven i f  you ’ re separated by 3 ha lf 
H  cntury and a whole continent, 

j  vou and your grandchild can be 
the best o f friends. I f  you’ re a novice at 
the g randparenting game, or i f  you 
a ren ’ t as chum m y with the grandkids 
as you ’d like  to be, here are some tips 
to  he lp you not on ly  keep in touch but 
a lso  be an important part o f their 
live s— whether they live down the

b lock  o r  across 
the country .

•  S p e n d  
t im e  o n e - o n -  
one w ith each 
g r a n d c h i ld .  
W hen  a whole 
fam ily  gathers, 
t h e r e ’ s l i t t l e  

chance fo r  ind iv idua l contact. Yet 
“ T he  bond between grandparen ts and 
g randch ild ren  depends on the time 
they spend a lon e  together and the un- 
dividi^d a tten tion  they give one anoth ­
e r,"  says A r th u r  K om habe r, M .D ., 
c o - a u th o r  o f  G ra n d p a r e n t s  a n d  
G randch ild ren : The V ita l Connec­
tion. “ U n fo rtu n a te ly , it is not a lw ays 
easy fo r  th is to  happen ." K o rn h ab e r 
has a sum m er cam p fo r  g randparents 
and their g randk id s  in the A d iron - 
dacks. T h e re  th e  g e n e ra t io n s  can 
share secrets, c rea te  life lon g  m em o­

ries, and learn what g rand en rich ­
m ent they can lend each o th e r ’s lives.

•  M ake  more than sm a ll ta lk  with 
y ou r sm all fry . B u ild  on past discus­
sions, ta lk  about school p ro jec ts , up­
com ing recita ls, sports events. “ I f  you 
sha re  a m utual hobby o r  sp o rt— fish­
in g , sk iing , stam p c o lle c tin g — you 
w on ’ t w a lk into conversations c o ld ,”  
says B a rry  Sm ith , M .D ., a ped ia tri­
c ian in E l C a jon , C a lifo rn ia .

•  Know  what’s going on In you r 
g randchild ’s life . W h a t is his o r her 
fa vo rite  T V  p rog ram ? F ind out „ .n  
it ’ s on and tune in too. W h ich  o f  the 
fo u r  Teenage M utan t N in ja  Tu rtles 
does you r grandchild like best? W h y?  
A s  y o u r  g ra n d ch ild  g row s , m ake  
phone ca lls special times to ta lk  about 
both you r lives. T e ll him o r  h e r how 
you  spent Sa tu rday  m orn ing  watching 
a b lue ja y  feed her nest o f  babies ou t­
side you r window. A sk about the fine

o r  the death o f  a p a ren t Som e stales 
a llow  fo r  additional s ituations— in­
c lud ing abuse, neglect, o r  abandon­
m en t o f  the child (V erm ont, T exas 
and  Tennessee), ju ven ile  delinquency, 
incompetence o r incarceration o f  the 
paren ts (T e x a s ), a n d /o r cases where 
custody has been given to a th ird  party 
o r  the ch ild  has been placed in foster 
c a re  (C o lo rad o , Iowa, M ich igan , New 
Y o rk  and Tennessee). Lou is iana adds 
the death o f  one o f  two unm arried  p a r­
en ts ; in that case the parents o f  the 
deceased parent m ay be g ranted visi­
ta tion  i f  the court determ ines it would 
be in the ch ild ’s best interests.

A  num ber o f states perm it g rand ­
paren ts to seek visitation o rders even 
when the nuclear fam ily  is in tact. Id a ­
ho, fo r  example, m ay grant visitation 
when a grandparent has established a 
" s u b s t a n t ia l”  re la t io n sh ip  w ith  a 
ch ild . N orth  Dakota  m ay g rant it i f  it 
w ou ld  be in the best interests o f  the 
m in o r and would not in te rfe re  with 
the parent-ch ild  relationship .



points o f  school so you can celebrate 
the ch ild ’s academic successes.

•  Remember that a picture can be 
worth a thousand pbooe calls. “ For 
m any  ch ild ren under eight o r nine, 
phone  conversations a re  d iffic u lt , ’ ’ 
says D av id  E lk ind , Ph .D ., author o f  
Grandparenting: Understanding To­
day's Children. I f  you have access to a 
cam co rde r, E lk ind  suggests making a 
v ideo o f  y ou rse lf talking o r singing to 
y o u r g randch ild , o r giving a guided 
to u r o f  y ou r home and neighborhood. 
M ake  a photo a lbum  o f fam ily  history 
fo r  the ch ild , including pictures o f 
y o u r s e lf ,  y o u r g randch ild ’ s parent 
when he o r she was young, fam ily pets, 
and p laces you ’ve lived. Label each 
p ic tu re  with a simple description.

•  Keep the a rt o f  letter-writing 
a live . W rite  you r grandchild and en­
cou rage  a written response: Supply 
c o lo r fu l paper, envelopes and stamps.

An occasiona l d o lla r  b i ll, s ticke r, com - 
ic -strip  o r  r id d le  enclosed in y ou r le t ­
ter adds to  the fu n . “ B oth  genera tions 
w ill lo o k  fo rw a rd  to  visits from  the 
m a ilm an ,"  says B a r ry  Sm ith , A cco rd ­
ing to G eo rg e  N ew m an , co -au th o r o f  
The Grandparenting Book, ch ild ren 
love ge tting  m a il addressed to them , 
even i f  th ey  can ’ t read it themselves. I t  
makes them  fee l very  im p o r ta n t  B y  
in c lu d in g  new spape r o r  m ag a z in e  
c lipp ings abou t an im a ls , fu nn y  s itua ­
tions, spo rts  o r  youngsters the ir age, 
you m igh t he lp  the ch ild ’ s read ing 
sk ills— w ithou t it seem ing lik e  hom e­
work. A nd  selecting unusual stamps 
fo r  the enve lope m ight encourage an 
interest in stam p collecting .

•  “ Be w ith”  y ou r grandchild every 
day by reco rd ing  yoarse li' te lling  bed­
time s to ries . Y ou  can read them  out o f  
a s to ryb ook  and send the b ook  a long 
so the ch ild  can tu rn  the pages and

lo o k  at the pictures, o r  you can te ll 
sto ries about fam ily  h isto ry  and what 
you  d id when you  were^your g rand ­
ch ild ’s age, o r  you  can even m ake up 
stories abou t im ag in a ry  characters. 
“ Y ou  won’ t have to  spend most o f  
y o u r  waking hours record ing stories to 
m eet th e  need fo r  a n igh tly  ta le ,"  says 
M iriam  G a lp e r C ohen , fam ily  the ra ­
pist and au thor o f  Long Distance Par­
enting, “ because young  child ren love 
repetition and w ill be g lad  to hear the 
sam e s to ry  ove r and ove r again ."

" I t ’s im portant to estab lish you rse lf 
as a presence in * ae hearts and m inds 
o f  y ou r g randch ild ren ,’ ’  advises C o ­
hen . In s t i l l y o u rs e lf— y ou r h isto ry , 
y o u r values— in y ou r grandkids. But 
m ost o f  a ll, have fun  with them . 
T h e y ’ l l  be grown be fo re  you  know iLB

The author is a freelance writer in Del 
Mar, California.

D u rin g  the past year several states 
have  broadened o r clarified the cir­
cumstances under which a grandpar­
en t ( o r  o th e r person) can request visi­
ta tion . Soo th  Dakota , O klibom a and 
m ino rs , fo r  example, now permit a 
g randpa ren t seeking visitation to file a 
petition  at any time whether o r not the 
p a ren t is a live, a divorce proceeding is 
pend ing , a custody proceeding is con­
c luded , o r  the parents o f the child were 
e ve r m arried . M aine, Massachusetts 
and  New Hampshire, acknowledging 
th e  v a rie ty  in contemporary relation­
sh ips, now  allow  a grandparent .o r 
o th e r  specified person to file a visita­
t io n  petition in cases when the child’s 
pa ren ts  were never married.

As a ru le , adoption severs a ll ties 
between the child and h is/her biologi­
c a l fam ily . Nonetheless, many states 
p e rm it grandparent visitation after 
adop tion  by another relative. Sooth 
D a k o ta  a llow s visitation follow ing 
adop tion  by a stepparent o r ; 
g randp a ren t. M issoari allows i l

the ch ild ’ s n a lu i i l  pa ren t is deceased, 
even i f  th e  ch ild  is adopted by  an unre­
la ted  p e rson . G ^ r g ia ,  M iss iss ipp i, 
O k lahom a and T e /a s  pe rm it it when 
the rights o f  one paren t a re  term inated 
by cou rt o rd e r , N evada when both p a r­
ents’ righ ts a re  term inated .

A lth ough  state statutes provide the 
basic stru c tu re  in the area o f  g rand­
parent v is ita tion , they  do not address 
every concern . T h e  cou rt m ust consid­
e r the evidence presented, app ly  the 
state's law s, and, in most states, m ake 
a decision based on the “ best in ter­
ests" o f  th e  ch ild ; un fo rtuna te ly , very 
few statu tes define “ best in terests.”  In  
some cases cou rts have expanded (v ia  
the ir equ ity  pow ers) the rights o f  
g randparen ts beyond the lim itations 
o f  the sta te  statutes.

Fu rth e r, litig a tion  may not always 
solve the j& sap tc . Even i f  visitation is 
aw a rd c ffi jg a ffi u nd e r ly in g  p rob lem s 
that to  the breakdown in
fam d ^ p ^ it to a s  m ay  continue. Some 
courts m ay  o rd e r counseling.

C a lifo rn ia , D e law are , M aine and 
M a ry la n d  o f fe r  m ed ia tion  services 
th rough  the courts. O th e r mediation 
services exist in vary ing  degrees in lo ­
ca l communities. E a r lie r  this year, 
A la sk a  authorized the cou rt system to 
c rea te  a m ediation p ilo t p ro ject fo r  
specific cases— includ ing grandpar­
ent visitation disputes.

In  1989 T he  A m erican B a r  Associ­
a tion  adopted a po licy  encouraging 
m edia tion  services in v is ita tion cases, 
and recommending th a t state leg isla­
tion enum erate specific fac tors fo r  
c o u rts  to  con s id e r in  d e te rm in in g  
whether g randparent visita tion is in a 
ch ild ’s best interests.

Because o f  the com p lexity  o f  v isita­
tion laws, it ’s wisest to  check with a 
lo ca l a ttorney i f  you have questions 
abou t grandparents’ righ ts . ’ b

The author is an associate s ta ff direc­
to r fo r  the American B ar Association 
Commission on Legal Problems o f  
the Elderly.

M.M December 1990-January 1991
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^Lspeak  tn  Jcmis“ o f  thc' bcsl'jntcrests o f  
r -  (He child.* The d iffe rence now is (hut 
’ "  grandparenis are winning cases. •.

Som e attribute (he g randparen ts ’ 
success to the ir g row ing  num bers, 
.wealth and political c lout while,others ■'
. cite fam ily disruption duu to divorce, 
both explanations have merit, but it TV 

■ • s till unclear w hc lhcr. o r  under "wlrat J 
circumstances,’ grandparents’ v i s io - f  

f't io n  rights' arc in the t e s t  interests o f  
f ' ’' lh b \'h iid v;v: v'.‘ 1
■jvs • 'Grabdparchts'arguc-that the grand-, 
i y ’ parcnt-gra.idchijd'bpnd is. unique and 
Y ’i ‘ p re c iou s ; and that ii is  m a .c h i ld ’ s ’  . 
•"•best in t .irs i fo r .the court to grant vis- .

. nation nghtsun appropriate situations. ■
In Min i kan  y j.  F o r d ,  the New Jciscy 
Suprcmd Court, supported’ this view in 
a decision, in fa v o r o f  grandparents.- 
The court stated: •
, 'Ml is a b io log ica l fact that grand­
parents arc b o u n d 'to  th e ir g ra n d ­
children by the unbreakable links o f .  .i  1 .  theredity z . Visits with a grandparent *

Y*,urc o ften a p revious part o f  a ch ild 's 
expe rience  and the re  arc b e n e fits .

V -w h ich  devo lve  lip o ry lh c  g randch ild  
w ;'w h ich  he c a n n o f'd e r iv e  from  any 
i \  other, relationship*.\Ncithcr the Lcgis- 
yv ialure nor this Court is blind lo  human 
£ lr truths’ which grandparents’ and gran.l- 
■children h a fc  always' know n .’ *1.". ' • .

■f-?. .Parents, on rth c .o the r hand, argue 
that court-ordcrc'd v is ita tion  rights 
in terfe re* w ith p ro p e r , p a re n ta l, 
aulhorjty . Wncrc tiierc is con flic t, the ,

L parent is the best-judge o f  what is best 
fo r the child and should nol have to \  . 
account to anyone fo r  hi.t o r  h e r . 
m otive in denying the grandparent



T h e  R i g h t  t o  V is it by Jody George
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visitation.-' Judges and legislatures are 
most receptive u« this argument when 
(he l:im ily is intact. In \tieh cases the 
parents are lypicallyTrce In determine 
w hcthcr grandparent visitation a  in 
ihetr child's Iw i interest,'

T h is  a rt ic le , which was prepared 
under a grunt from the Administration 
nn A g ing . OHM S, in the American 
l i a r  A ssn c ia lin n  .C om m iss ion  nn 
l.c g a l P rob lem s o f  the K ld c r ly . w ill 
cvaminc lliC'C arguments and the new 
stale sialnics nn grandparents' n u ta ­
t io n  rights As the d iscussion w ill 
illustrate, the controversy is nnt hkclv 
in go away in the near future,

S U t le  S ta tu te s ______________

The  recent enactment o f  grand- 
paren ts ’ v isita tion sialnics marks a 
nnliccahlc shill in sncial policy. Since 
as early as I.S 'U . the most frequent 
explanation entirts have given when 
denying pcliimns Inr visitation with 
grandchildren involved the notion nl a 
c om p e llin g  parenta l right " ’£Jie 
c ou rts  be lieved  |as nppnnenis nl 
grandparents’ visitation statutes argue 

| that parents had complete con­
tro l over the upbringing: o f any child 
in the ir custody Lega lly  dcciecd 
grandparent visitation acted as a con- 
straint upon that c o n tro l"  and thus 
was not in ihe-e ln ld's host interest.1 

.l:\eep tion s to this theory were narrow, 
and occurred in situations w hen the 
parent was unlit, when the child had 
lived  with the grandparent: vvlicn the 

. panics to a divorce proceeding: agreed 
t.o v is ita tion : o r . in a lew eases, to 
preserve fam ily ties when one parent • 
died.*

In the last 25 years. however, state 
legislatures have hioadened the notion 
ol' vvhal may he in a child’ s best inter­
e sts . l-ivery stale has a statute that 
enab les giaudp,ncnis. and in some 
states siblings, relatives or other |icr- 
soils , to petition lo r visitation rights

with grandchildren. A combination o f  
reasons lies behind the enactment o f  
these statutes. These include preserv­
ing lam ijy ties, recognizing that the 
grandparent-grandehild relationship is 
unique and previous, and providing 
stability fo r  ch ild ren  when the ir 
homes are d is ru p ted  by d iv o rc e  o r 
death.

W hatever the reasons , these stat­
utes have given grandparents an edge 
when seeking court-ordered visitation 
with their grandchild ren . C n lil thcii 
enactment, grandparents cou ld  on ly , 
in genera l, ob tain  v is ita tion  i f  they 
demonstrated that a ch ild  w ou ld he 
haimed’ il v is ita tion  rights were not 
granted. Now . they can obtain court- 
ordered visitation i f  they can persuade 
a court that visitation would be better 
loi a child, a much easier task.

O f course, the grandparents* gains 
are not unlim ited: " N o  statute gives 
grandparents an absolute right to visit 
with their.grandchildren. Instead, the 
statutes give grandparents the right to 
petition fo r visitation The court vvMi­
grant visitation only it it determ ines 
that v is ita tion  would be 111 the best 
interests o i the c h ild ." "

In addition, the ability o f  tlic court 
to grant visitation rights varies from 
state to state. W h ile  sonic statutes 
define the group o f people who tiiay 
petition fo r visitation rights very nar­
row ly. others allow courts to exercise 
discretion on ly in specific fam ily  sit­
uations. such as divorce o r death o f  a 
parent, live ry  statute , h ow eve r, 
addresses at least three issues: who 
may petition fo r visitation privileges: 
when a person may petition; anil the 
standard that a judge shou ld app ly , 
usua lly  " th e  best in terests o f  the 
c h i ld . "  when decid ing w hether lo  
grant visitation privileges.

S e ve ra l statutes have add ition a l 
provisions concerning such areas as 
a tto rney ’ s fees, where to fi le  peti­
t ion s . who must be n o tif ie d  o f  
actions, how often actions may be 
tiled, and orders modifying o r termi­
nating parental rights. In teresting ly 
enough, although the majority o f  stat­
utes provide that visitation should be 
granted i f  il is in the best interests o f  
the ch ild , only those in Connecticut 
and Vermont state that ascourt should 
consu lt a ch ild  about his o r  her 
wishes.
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died. In addition. grandparents arc 
uniquely qualilled lo  provide. roots 
and a sense o f identity to ihe ir grand­
children.

However, -(here are alsiwirgumenls 
that lim iting visitation rights to grand­
parents is too narrow. Grandparents 
are not the only family members who 
can lend stability, support and a sense 
o f iden tity io  a family’ s life. I f  policy 
makers are interested in a ch ild ’s best

The statute in Michigan is consid­
ered a mode) fo r a number o f reasons. 
I l de fines important terms such as 
"custody d ispu te": states what shall 
happen in the event o f  an adoption: 
conta ins seve ra l procedura l p ro v i­
sions. including how to commence 
actions and how often complaints or 
motions may be tiled; and has addi­
tional provisions on attorney’ s Ices, 
the lim itations o f  a visitation order 
and the extent o l'lhe court’ s discretion 
to modify or terminate an order.

litis is in sharp contrast to statutes 
like the one in South Carolina, which 
simply stales that the fam ily court has 
exclusive jurisdiction to order periods 
o f  visitation fo r the grandparents o f  a 
child. Most statutes lie somewhere in 
between.

While most grandparent visitation 
eases are settled by the ruling statute, 
it is important to recognize the Inher­
ent powers o f  ju v en ile  and fam ily  
eoim judges to protect the child's best 
in terest. Under the c ou rt ’ s /w rr/n  
in m iii r  authority , the court may be 
able to award grandparent visitation 
even in (lie absence o f  explicit xlaiii- 
lorx authority.’  ’ j-

W h tt M a v  P e t it io n

’ » r a n d p a r e n t s  . . .  
a s s e r t  t h a t  v i s i t a t i o n  

l i g h t s  a r e  i n  t h e  . 

c h i l d ' s  b e s t  

i n t e r e s t s  . . .

States have taken two basic
approaches in determ ining who.
besides parents, may petition fo r vis-
itation rights w ith children. Thirty-
fou r states have enacted statutes o r ■
provisions that permit on ly  grand-
pa ren ls --and  in siv states this
includes great-grandparents as well—
to petition lo r  visitation with their
e randc ltild ren . Po lit ica l action In * * 4 • grandparents-.is certainly one reason
fo r this, hut there are others as well. 
.Manx people believe iliar the grand- 
pareul-grandchild bond is unique and 
p rev ious , and "s tro n g e r than any 
other except'that between parent and 
c h ild ." *  Grandparents p rovide.sta ­
bility and support in a child 's li fe , 
especially-when parents are divorced 
or separated, o r when a parent has

interests and preserving fam ily  ties, 
they should extend visitation to re la ­
tives and anyone e lse who has a 
meaningful relationship with a child. 
It makes little sense to assume that it 
would be belter lo r a ch ild  lo  see a 
grandparent with whom the child has 
had no previous contact than a person 
with whom a child has had a lo ng ­
term earing relationship. 1 

In add ition , p sycho log is ts  and 
sociologists have nqt produced much 

. literature on the importance o f  grand­
parents' visitation rights. H ow ever, 
the little there is docs not bear out the 
grandparents' claim that the telation- 
sliip is so unique and special that it is 
in the children's best interests to visit

.with them.'* Furthermore, the assump­
tion that grandparents always act in 

.' the best in te re sts  o f  Their g rand ­
ch ild ren may hot be true. Some may 
want to v is it w ith' g randch ild ren  • 
because o f  lonc lii ess o r  us pan o f  a 
conflict with their, own children.

EIev.cn states', take a d iffe ren t' . 
approach to v is ita tion  rights. They, 
perm it a cou rt'to  grant visitation to 
sib lings, relatives or "a n y  other per-., 
son " whom it would be in the child's 
best interests to sec. Four o f these— 
Connecticut. Maine, Ohio and Wash-' 
ington— dd not mention grandparents 
specifica lly , but permit the court io—  
grant v is ita tio n  to "a n y  person”  
provided v is ita tion  xvould he in the 
c h ild 's  best interests. Presumably, 
grandparents arc included in th is • 
broad category.

The advantage o f these statutes is 
that they do not lim it a court’s ability, 
to grant visitation when it would be in 
a c h i ld ’ s best interests. They also 
eliminate' the assumption, which may 
be m istaken in some eases, that 
grandparents and other relatives 
always act in  a ch ild 's  best interests. 
They enable grandparents to petition 
lo r visitation rights, but extend this 
r igh t to others as w ell. In addition, 
some sociologists Kelicv^that the best 
w ay to prevent ch ild  ahuse is to 
expose a child to a wide range o f  peo­
ple. One theory is that w ithout p r i- ' 
vuey and iso la tio n , a pattern o f 
m altreatment cannot be established 
and maintained: "A u th o ritie s  also 
believe that children who have been 
maltreated w ill fare better afterwards ] 
i f  they have someone in their social 
network who provides compensatory 
acceptance, nunuranee and a positive 

' model for social experience."1" Thus, 
a statute that gives courts wide discre­
tion in granting visita tion rights could 
help prevent child abuse.

. A problem with these statutes is the 
c o n flic t a ch ild  may feel i f  lorn 
bc'.xveen a parent w ith custody and an 
unlimited number o f  persons petition- 
ine for visitation riehts. There is liter-
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ature llnit supports parents arguments 
that a law su it between parents and 
g randparen ts o ften  creates extreme 
anxiety and dislocation fo r a c h ild ."  
li t i s  problem  would only worsen with 

. an un linu icd number o f  litigants. In ' 
addition , a statute that enables if c o d  • 
discretion lo  granl visitation rights to 
s ib ling s , re latives and any other per­
son is m ore in trusive than one that 
lim its  v is ita t io n  rights to g rand­
parents. .

W h e n  A  P e r s o n  M a y  P e tit io n

U te  second issue that grandparents" 
Visitation statutes address is when a 
p e rson  m ay pe tition  fo r  v isita tion 
rights. W hile  a few stales allow courts 
to grant v is ita tion  rights whenever 
they find that visitation would be in 
the best interests o f  the ch ild , most 
a llow  courts to exercise discretion 
o n ly  in sp ec ific  fam ily  situations. 
D iv o rc e , death o f  a parent and a lter 
living with a grandparent are the most 
c om m on . In d iv idua l statu tes .-, 
how ever, permit visitation in a wide 
range  o f  s itua tion s . These include 
abuse, neglect o r abandonment: juve­
n ile  de lin quency : incompetence or 
incarceration o f  the parent: o r when 
cu s tod y  has-heen given to a third 
party o r the child has been placed in 
fo s te r  c a re . , :  Lou is iana, even
addresses what happens when " th e  
parents o f  a m inor child or children . 
live in concubinage (without the bene­
fits o f  m arriage) and one o f  the par­
ents d ie s ."  According to the.statute, 
the parents o f  the deceased parly may 
be granted visitation rights i f  visita­
tion would be in the best interests o f 
the child.

Twenty-one states have provisions, 
like  the one in Louisiana, that make 
grandparents* visitation rights condi­
tional on their relation to the child's 
parents. T yp ica lly , they provide that 
g randparents must be related to the 
noncustodial parent in ordyr lo  peti­
tion T o r v is ita tion with their grand­
ch ild ren . In eieht o f these stales, the *

restriction applies to every type o f  
action that arises under its statute. 
However, in the 13 others, restriction 

•applies o n ly  in situations in vo lv ing  
death, incompeteney. termination o f  
parental rights o r incarceration. The 
rationale is that the law protects the 
side o f  the fam ily that no longer has a 
representative: where there is;a rep­
resen ta tive . the court w ill not 
intervene.M

a r g u ea r e n t s  . 

t h a t  t h e y  i n t e r f e r e  

w i t h  p r o p e r  p a r e n t a l  

a u t h o i i t y .

According to the majority o f  stat­
utes. however, grandparents may now 
bring petitions fo r court-enforced vis­
itation against the ir own ch ild ren—  ' 
even when their children arc granted 
custody a lter a divorce. These types 
o f suits, which grandparents ra re ly  
won at common law . illustrate the 
gains that they have made in the ir 
efforts' to visit with g randchild ren . 
Although the most w idely publicized 
eases seem to involve a fo rm er son- 
in-law or daughter-in-law. the grand­
parents' right to petition is much 
broader.

Adoption is another common fca-, 
lure in grandparent visitation statutes. 
Although the majority o f  state statutes 
do not address this issue. I 1) explicitly 
slate that grandparent visitation rights 
survive adoption h\ a stepparent. This

is probab ly due lo  the rising r
rate anil u b e lie f lh a l udop libn by.a;-;?,,?;';'

: stepparent is' d iffe re n t than one by£<:-"- 
people who are strangers Jo.both par-7* 

l . e n ls .  In the la tte r s itu a t io n ^ c o u r ts . . ' .■—  
have .rule'll that .there is a presumption;.'

, that "te rm ination  o f  a grandpiirontaj ' V  
’-relationship, is in an adopted ch ild ’ s • *’ •. 
best in terest." Such rulings hayc been 
based’ on a variety o f  grounds! inelud- 
«ing the need to m ax im ize  the avtiil- '•; * . . 
ubIL* p o o l o f  a d op tive  pa ren ts 'and *

.. maintain the con fidentia lity  o f  .such 
a d o p t io n s .14 In fa c t , the statutes • 
reflect this belief. O f the 19 that per- "  •• 
m il grandparents to petition /o r visita- •, 
tion righ ts .'13  a lso  specifica lly  state •- . 
that adop tion  in a ll o th e r c ircum ­
stances cuts o f f  a grandparent’ s right 
to petition fo r  v isita tion p riv ileges . •
Absent a statutory exception? many 

‘ stale adoption acts, which cut o f f  all 
re la t io n sh ip s  between an adopted 
child and his o r her natural relatives, 
w ill lead to this conclusion.

B e s t In te re s t s  o f  th e  C h i ld  ' .

The third issue that visitation stai- .' 
utes address is -what standard a court 
should apply in deciding whether to v •' •

■ g rjn t visitation privileges. Frtrty state 
that courts should use the "best inter­
ests o f  the ch ild " test. The others use 
such language as "a t the discretion o f  . 
the c ou rt ."  "a s  the eiturt shall deter­
m ine " ynd whether there has been .a 
"sub stan tia l re la t io n sh ip "  between 
the grandparent and grandchild.- 
‘ O f the statutes that mention the best.- 
interests test, on ly two— those in Ver- 
moni- and V irg in ia— specify ‘which 
factors ihivCnTrrf^.hould consider in 
determinintr-w-hrlhcr visitation is in .

*  * V
the child's.best interests. In the other

» z t

states, courts rely on prior case law or 
o th er statutory d e fin ition s. Factors, 
typ ically  considered include friction J 
and anim osity between the'parent's- 
and grandparents, health o f  the child. i  

. the child 's preference, imprisonment . 1 ■
o f  the parent, b io log ica l relationship 
with grandparent, health o f  the par-
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’ Ont. p r io r  residence with the grand- 
pa ren t and p re v iou s  parenta l 
ag reem en t a llow in g  v is ita t io n .1? In 
addition , several statutes also mention 
that the .nature and quality ol' thO pre­
vious relationship between the grand­
pa ren t and g rand ch ild  shou ld  be ' 
considered . They use such language 
as ’ "a iu oun l o f  personal contact" and 
■’ w he re  a substan tia l're la tion sh ip '" 
e x is ts ." -W h a te v e r  the I'acto rv flt is 
im poriant to remember. that it is the 
interests o f  ih e x j j i ld ’. not the grand­
parents. that ;lfe being protected.

The application o f  the best 'interests 
test is d i f f ic u lt .  It is o ften hard to 
know  what is in the best intervals o f  a* 
child caught in the midst o f a struggle 
fo r visitation rights. As one commen­
tator observed:

"T h e  need fo r stability is often said 
to fa v o r  a llow in g  existing  g ra n d -• 
p a re n l-g ra iu lc h ild  re la tionsh ips to 
con tinue : especia lly  in helping chil­
dren ad just when relationships with 
th y ir paren ts have been d isrup ted , 
whether bv a divorce, bv the death o f 

.a pa ren t d r by som e other c ircum ­
stances. H ow ever, the impact oTtT 
laws'uit on the stab ility  o f  a child 's 
environment can be extremely.detri­
mental. It is c lear from  the psycholog­
ica l lite ra tu re  that a lawsuit ove r 
visitation rights, with its accompany­
ing in tru s ion s  by psycho log ica l 
experts ;ind lawyers and its inevitable

I . s v : - v disruption o f  the nuclear fam ily , often
creates extreme anxiety and .d is loca­
tion for a ch ild .""*

Further, s e v e ra l com m en ta to rs ' 
believe that there are prob lem s with 
the child ’ s best interests standard— •' 
that it is vaguJ*. and that although it 
supposedly protects the ch ild 's  best 

'interests, in rea lity  the c h ild 's  hcst 
interests often get lost in the struggle 

■ between parents and grandparents.17 .

P ro c e d u ra l a n d
Other Considerations________

As mentioned ea rlie r , severa l stat­
utes also address such considerations 
as attorney’ s lees : where to fi le  peti­
tions: who must be notified o f  actions; 
how illicit actions may be filed : and 
orders modifying o r term inating vis­
itations rights. A lthough these are 
fa irly  standard p ro v is io n s , they are 
worth noting because they add clarity 
to a statute.

Several statutes a lso  have p ro v i­
sions that are not quite as standard. 
The statutes in M ichigan . Oklahoma, 
and Nebraska have p rov is ion s  that 

• address situations where paternity has 
mn been established. Those in C o lo ­
rado. F lorida and M ichigan do not 
allow the courts to restrict a child 's 
movement as a resu lt o f  a g rand ­
parents' visitation order. Montana's 
states that the court can p rovide  an

attorney fo r a ch ild fff me. child ’ s in te N & ? $ v r  
• csts arc not adequately nm rc.scntcd.-w /; ’ e
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•The controversy-over grandparcntsfef'^A^

visitation rights is like ly , to ]c h n tm u c .^ ^ ? -
'in (he years to comc. G randparents^ K
will continue to assert that v is ila iio n ^ ’V- .
rights are in the child ’ s best interests,*?’
w liiie .p a ren ts  w ill argue that they
in te rfe re  with p rope r parenta l ’ *
authority. The truth is most like ly  lo
he somewhere in the m idd le. Thus . ’
legislatures should continue to pass ’
laws that give judges discretion on
this issue. Statutes that yield the same
response to c v c ry  situation arc not in
the best interests o f the child. ■

Judy George, Esq., served us u legal •/* 
intent at ihc American Bar Associa- 
lion Commission onsLegal Problems 
o f the Elderly. Wushmgiim, D.C. Her. 
article is reprinted with permission 
from the "Children's Legal Rights ■ 
Journa l," Fa ll I9H7.- ®  William S.
Hein & Co.. im . ^  V
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CRYING OUT FOR GRANDPARENTS' RIGHTS, 
AN ILLINOIS WOMAN SUES HER DAUGHTER 
FOR THE CHANCE TO LOVE HER GRANDSON
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( Is  a gorgeous day in Milwaukee, and 7- 
j  car-old Christopher Brooks Jr. can't 

wail to get outside. Bui moments laicr 
ihe hoy is hack with a troubled look in Ins 
c>c. dark thoughts have intruded on Ins 
play. "Grandma wants me and I want 
Mommy." lie says, dinging to Karvit. Ins 
mother. "It makes me sad. 1 think every - 
one sjuiuld him and make up."

IT only it were that simple.
Since March I‘7X9. Christopher has 

been caught in the middle o f a bizarre le­
gal battle between Ins maternal grand­
mother. Dorothy Dillon. 53. and Ins par­
ents. Katyn and Chris Brooks. One o f the 
lirsl people to take advantage o f an un­
usual Illinois statute that allows grand­
parents lt> seek access to their grandchil­
dren even over the wishes o f the parents. 
Dorothy, a divorccthevccutive secretary 
who lives outside Chicago, issuing her es­
tranged daughter and son-in-law for regu­
lar v isits w ith her only grandchild. Dor­
othy's right to sue. how ever.tnaysiHin be 
taken from her. The Illinois State Legisla­
ture—eauglu between the contradictory ■ 
demands of parents' and grandparents' 
groups—has just voted to rescind the con­
troversial law: the amendment now awaits

approval by Gov. James Thompson.
l-'or their part. Kars n. 32. and Chris. 29. 

insist they are not denying Dorothy visita- 
•ion.but say they don't want her visits 
mandated by the courts. "We feel like we 
are fighting olT a hostile takeover.”  says 
Chris. Dillon, however, believes the law is 
heronlv recourse. In the last IX months.

"I don't regret it," 
soys Dorothy Dil­
lon, above left, of 
her suit ogoinst 
daughter Kcryn 
Brooltsover 
young Christopher. 
"Not if it hefps me 
see him." ,

f u  Q f U  n.j < y 7  e  -  7 !?'



▼ " M y  mother's odion has forced us to be­

come adversaries," soys Katyn {with 
Dorothy and Christopher in 1983).

►  Christopher 
watches as his fa­
ther, aspiring art­
ist Chris Brooks, 

completes an ar­
chitectural sketch 

of an old house.

▼ i^Ve were final­
ly getting on our 

hxtlwhenthe ‘ 
lawsuit hit," says 
Chris, ploying 
with his son in the 
yord of their Mil- 1 
svaukee home.

she says, she has seen Cltrislophcr just 
three limes, all on court-ordered visits. 1 
"All I want in ilie whole world is lobe with 
my grandson, hug hint, kiss him and tell 
him I love hint." site says. "Now I worry , 
that lie thinks I abandoned him. I've 

■ racked my brain trying lo  understand all 
the hostility my daughter has toward me."

The conflict bclwccfi mothcrand

b i ' . i u w . w X Y s

was always unhappy," remembers Karyn.
,^'SJic went Iter way and we went ours. I had 
no direction and no guidance. I never really 
had a chance lo be a child.”  . j • 

Though Katyn denies il. hcr'moihcr 
and sisler believe the family dispute slcms

. daughter dates back lo Kao child- these resentments. "My sister is an
hood—from the lime Dorothy divorced ̂ E fln g ty  woman wlicrblamcs rftv mother for

. her Chicago lircntan husband, ihc.latc 
Anton Konopasck. after a tumultuous 
eight-year union, in 1963. As a single • 
mother struggling lo support two daugh­
ters— Kaon has an older sister. Katherine. 
33—Dorothy held down two secretarial 
jobs, working days, evenings, even w eek­
ends. "Mv mother bad a hard life, and she

cvco thing, from not giving Iter braces on 
her teeth to not paying for music lessons." 
says Katherine Konopasck. ah assistant 
principal al ‘a suburban Chicago clcmcn- 
tao' school. Adds Dorothy: "I don’t sec 
where I was such a mean mother. But 
Kam i lias a grudge against me. and she’s 

’ using Christopher to get revenge."
While Katherine was an honor student 

who went on to earn three master's de­
grees. Kan o. according to her mother, 
was a dower child w ho cut classes and de­
lied authority. Al 16. Kary n dropped out 
o f scluioktnd moved in with friends. 
Though she remained in contact with Iter 

• mother, who attended her 1981 wedding 
to Brooks (u would-be artist working us 
a dishwasher), the relationship grew 
more tense after Christopher was born. 
Dorothy would frequently slop by t he 
Brookses' Chicago apartment and baby­
sit. but seething beneath the surface was 
Dorothy's discomfort with Iter daughter’s 
hippie life-style and Kam i’s feeling that 
her mother was "overbearing and de­
manding loo much from our lives.”  In the 
spring o f I9S-). Karyn and Chris moved to 
a log cabin outside I lunnibul. Mo. Doro­
thy was appalled at the thought o f her 
grandson being raised in primitive condi­
tions. but says she didn’t complain. In­
stead she gave Kary n S500 to help pay for 
the move.

The sojourn in the woods didn’t work. 
.Katyn and Chris came back to Chicago. /  
where lltcir marriage crumbled undcrthe, 
strain o f Chris’s drinking. After their di­
vorce in 1987, Karyn attended Northeast- * 
crn Illinois University to prepare for a ca­
reer us a teacher, and Dorothy seemed to 
have less time than ever with Christopher, 
who spent weekends with his father. "I 
was too busy to keep in touch with my . 1 
mother." says Karyn. "and when I did 
call, there were constant judgments and 
pressuring to sec Cltrislophcr. I wasn’t 
try ing to keep my mother from him. I was 
try ing to gel on with my life.”

Even though Dorothy; fellcut olTby ’ 
Karyn.-"! never questioned her." she says.
"I just tolerated aod tolerated.”  Finally a 
desperate Dorothy consulted a lawycrand.



on Jan. 3 . 1989. scnl Katyn a certified Id ­
ler. warning lliat she was considering legal 
action. (An existing Illinois law permuted 
grandpatenis to petition for visitation in 
cases or parental divorce o r death.) In 
March. Katyn and Chris were summoned 
lo appear indomcslie relations court. But 
despite the clfyns o f a court-ordered medi­
ation counselor, the battle escalated. In 
May. Karyn and Chris remamed-to 
avoid suit, according in Dorothy, although 
the couple say'lltcy had been reconciled fo r ' 
months. Whatever the ease, the couple 
were no longer immune to legal action 
when the Illinois Legislature passed the law 
in September allowing grandparents lo 
seek visitation even when the grandchild’s 
parents are not divorced. At one point 
Kary n and Chris tried to settle by offering 
Dorothy live visits a year. Dorothy, who 
w ants monthly visits, refused.,

The continuing feud has cost Karyn

and Chris several thousand dollars in le­
gal fees, which they can ill afford: Last 
January. Karyn lost her teaching job at a 
private school, forcing the family to 
scrape by on the S18.000 Chris earns as a 
sceurity-systcms installer. Still, the couple 
are determined to ride the suit rfut as a 
matter o f principle. “ I f  we don't take a 
stand against this law. wcare opening up 
a whole Pandora's box." says Karyn. "Ev­
ery family has its problems, but when the 
government and the courts invade ydur 
home, it’s a different matter." Katyn also 
has the full support o f her parents-in-law. 
"I'm all for grandparents visiting with 
grandchildren, but I'nt appalled that any­
one would put their children under such 
stress and financial hardship." says 
Chris's mother. Nancy Brooks, who adds 
that she sees Christopher mostly “ on holi­
days and special occasions."

Meanwhile the Brookses have pushed 
ahead with their lives. After moving to 
Milwaukee last fall, they recently settled 
into a redbrick bungalow, purchased with

Sensitive to the 
strains the lawsuit 
has placed on his 
parents, Christo­

pher takes some 
comfort from his 
kitten, Loki.

a low-intcresl government loan, where 
Karyn has planted an hcrb gurden. sewn 
curtains and set up an attic playroom for 
Christopher. Ninety miles away, in her 

• immaculate one-bedroom condominium 
in Morton Grove. III., Dorothy waits, not 
knowing w hen she will see her grandson 
again and hoping against hope that the 
Govcmorwill veto the legislature's deci­
sion to rescind the law upon which she 
has built her ease. Both mother and 
daughter admit they often wonder how 
things got so bad between them. But nei­
ther is willing, as little Christopher sug­
gest:-. to hug and make up.

—Wiliam Plummer, 
Clvia Tamarlin in Chicago



276 E I HNICII Y AND FUST EH UAHt
' predictor o f  time in care. A ll predictors 
work better fo r the national and white 
samples; the national black sample ap­
pears not to have enough variance for 
the indicators to be useful.

4. The differential between black and 
white time in care has been documented 
by the OCR survey. The census analysis 
looks at the counties with the smallest 
and the largest ratios o f  families in pov­
erty, and finds the black-white dif­
ferentials to be significantly different fo r 
those two categories. The differential is 
minimal in the poorest counties, 
greatest in the counties with the fewest 
in poverty.

Although the specific study findings 
arc o f interest, more important is the 
fact that this research suggests a n.ew 
line o f investigation, and recommends 
that external as v/ell as internal factors 
be considered in evaluating the func­

tioning o f  the foster care system. A l­
though such factors have long been 
thought to be important, the present 
data analysis provides an empirical, 
rather than a polem ical, base fo r using a 
social analysis.
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THEORY AND REVIEW

G RA N D PA REN T  VISITATION R IG H TS: 

R e n d e r in g  F a m i l y  D i s s e n s i o n  M o re  P r o n o u n c e d ?

Andre P. Derdeyn, M.D.

U n i v e r s i t y  o l  V i r g i n i a  M e d i c a l  C e n t e r .  C h a r l o t t e s v i l l e

Leg is la tion  a llow ing  g randpa ren ts  to  f i le  suit to ga in  cou rt-o rd e red  v is ita ­
tion with tlie ir g randch ild ren  is now  law  in m ost states. L eg a l issues and  
rep o rted  cases a re  p resen ted , and  p rob lem s f o r  ch ild ren and  fam ilie s  that 
a re  posed by th is s o rt o f  le g a l con flic t a re  outlined .

T T nder the English common law from 
which our domestic relations law 

derives, a grandparent did not have a 
legal right to petition a court to consider 
whether that grandparent should be 
allowed lo visit a grandchild.53 For this 
country's first 300 o r so years, there 
were no grandparent visitation laws. 
Even in the absence o f  law allowing 
grandparents such a right, however, 
grandparent visitation cases have come 
through the courts from time to time. 
But, without this type o f legislation, a 
court could refuse to hear such a case 
simply because the grandparent had no 
legal standing to petition the court.

Grandparent visitation cases arose in 
the past largely in relation to the death o f 
the grandparents’ adult child, the parent 
o f  the grandchildren. During the late

1950s, there were a number o f case-: 
wherein grandparents wh. ;c son was 
overseas in military service came into 
conflict with their son's wife over visits 
with their grandchildren. In the 1970s, 
as divorce came to the fore as the dis 
ruptor o f families, legislation increased 
and began to include divorce as well as 
death as the condition under which 
grandparents could petition courts. 
Courts also began to award visitation to 
grandparents with more frequency than 
previously was the case.

In 1977, a mere six states had laws 
permitting grandparents to petition a 
court fo r visitation upon the death or 
divorce o f their adult child ,3 the parent 
o f  their grandchildren. Currently these 
laws are on the books o f all but three 
states.15 fn addition, despite the fact

A  revised version o f  a paper submilled lo the Journal in June I98J. 
© 1 9 0 5  A m e r i c a n  O r t h o p s y c h i a t r i c  A s s o c i a t i o n ,  I n c . 277
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that domestic relations law is constitu­
tionally reserved lo  the states, the mat­
ter has come to federal attention as well. 
Following hearings o f  the U .S . House o f 
Representatives’ Select Committee on 
Aging o f  the Subcommittee on Human 
Services, the House o f  Representatives 
passed a resolution, in March 1983, rec­
ommending that the National Commis­
sion on Uniform  State Laws develop a 
modei law fo r the various states to 
emulate.15

Grandparent visitation legislation, at 
least thus far, simply assures grand­
parents the right to be heard in court. 
Generally, the laws state that it is up 
lo the court to determine whether or 
not it is in the child's best interest to visit 
with the grandparents.

Psychological Parenthood  
and G randparent Custody

Goldstein, Freud and So ln it19 argued 
that the law should focus upon securing 
the child's placement with the psycho­
logical parent. They defined a psycho­
logical parent as
.  . ,  o n e  w h o ,  o n  a  c o n l i n u i n g .  d a y - t o - d a y  b a s i s  
t h r o u g h  i n t e r a c t i o n ,  c o m p a n i o n s h i p ,  i n t e r p l a y ,  
a n d  m u t u a l i t y ,  f u l f i l l s  t h e  c h i l d ' s  p s y c h o l o g i c a l  
n e e d s  f o r  a  p a r e n t ,  a s  w e l l  a s  t h e  c h i l d ' s  p h y s i c a l  
n e e d s .  T h e  p s y c h o l o g i c a l  p a r e n t  m a y  b e  a  b i o l o g i ­
c a l . .  .  p a r e n t  . . .  o r  a n y  o t h e r  p e r s o n .  ________________

In the literature generally , and in this 
paper, Goldstein, Freud and Solnit's 
definition is what is meant by the term 
psychological parent.

The situation in which a grandparent 
has had custody o f  a grandchild de­
serves further comment. In some cases, 
following the death o r divorce o f  a par­
ent, grandparents have raised a child for 
a number o f  years; then the child's par­
ent. often fo llow ing remarriage, wishes

to regain custody. In most such in­
stances, the grandparent would clearly 
be the child's psychological parent. Due 
to the law's emphasis upon the rights o f 
biological parents, however, rarely can 
the grandparent retain custody. Some o f 
the grandparents testifying a l the Con­
gressional Committee on Aging had had 
a parental ro le with regard to theii 
grandchildren fo r a number o f  years 
prior to the parents’ insisting upon the 
return o f  the children. From  the child's 
point o f  view, probably most o f these 
children should have stayed with their 
grandparents. I f  decisions were truly 
guided by the principle o f  maintaining 
relationships with psychological par­
ents, the child would remain in the cus- 
tody o f  the grandparents, and the parent 
would be awarded the visitation.
C U R R E N T  I S S U E S  F A C I N G  T H E  C O U R T S  
Animosity

Distinctions are sometimes made by 
courts as to the effect o f  the animosity 
the adult parties hold fo r each other 
upon the feasibility o f  visitation. 
Whether animosity is specifically ad­
dressed in a particular case o r not, how­
ever, it is important fo r the reader to 
have some awareness o f  what is in­
volved fo r a case to come fo r review by a 
court o f  record o r  appellate court by 
which it is published. P rio r to such a 
review, there has already been at least 
one trial. Whether o r not the opinion 
mentions animosity, the parties have 
had sufficiently strong feelings regard­
ing visitation to have gone to trial at least 
once previously, and to have committed 
months to years and 1 hundreds to 
thousands o f  do lla rs to their conflict 
with each other.

In a 1952 case5 a court found "deep 
and apparently irreconcilable animos­
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ity" between a child ’ s father and the 
maternal grandparents after the death o f  
the mother and remarriage o f the father. 
The court wrote that in such a situation 
grandparent visitation
.  .  .  e n g e n d e r s  a  c o n t e s t  f o r  ( h e  c h i l d ' s  r T e c t i o n .  a  
c o n t e s t  w h i c h  c a n  l e a d  o n l y  t o  t h e  d e t r i m e n t  o f  t h e  
c h i l d .  I l  i s  n o t  i n  t h e  L e s t  i n t e r e s t s  o f  t h e  c h i l d  t o  
s u b j e c t  h e r  l o  a n  a t m o s p h e r e  o f  h a t e  a n d  e s ­
t r a n g e m e n t .  n o r  t o  f a c t i o n s  c o m p e t i n g  f o r  h e r  
f a v o r  o n  d i f f e r e n t  d a y s  o f  t h e  w e e k .

In a case where the court found that 
the children were being subjected to 
bitter friction between parents and 
grandparents after the death o f  the 
grandparents' daughter and the remar­
riage o f her husband, the children’ s fa­
ther and stepmother were given com ­
plete control o f visitation. The court 
noted that
. . .  a  s t e p p a r e n t ' s  r e l a t i o n  t o  t h e  p a r e n t s  o f  t h e  
s p o u s e  w h o s e  p l a c e  t h e  s t e p p a r e n t  i s  t a k i n g  i s  a  
r a t h e r  d e l i c a t e  o n e  a n d  p e r h a p s  i l  i s  j u s t  a s  w e l l  
t h a t  t h e  l e g i s l a t u r e  h a s  n o t  p r o v i d e d  t h a t  I h e  
g r a n d p a r e n t s  m a y  a p p e a r  i n  a  p r o c e e d i n g  i n  w h i c h  
a  t h i r d  p a r l y  i s  t a k i n g  t h e  p l a c e  o f  t h e i r  d a u g h t e r  o r  
s o n  a s  ( h e  p a r e n t  o f  t h e i r  g r a n d c h i l d . “

Since that time, however, most state 
legislatures have provided grandparents 
with the express right which that court 
seemed to be quite relieved was not yet 
made available to them.

In the new climate o f  grandparent 
rights, it appears that an acrimonious 
relationship between the grandparents 
and the grandchild's parents is o f  d i­
minishing concern to courts. As one 
judge wrote, "animosity between the 
father o f  a child and the maternal 
grandmother is not a proper basis fo r the 
denial o f  visitation."30 Animosity be­
tween the parties did not preclude a 1984 
California court from  awarding visita­
tion to grandparents.23 The lone dis­

senting judge described the situation as 
"a  bitter and prolonged legal and inter- 
familial battle," in which the court 
should not allow the child to continue 
as "an  innocent pawn in the ongoing 
battle." He concluded in his dissent that 
"serious interference with the parental 
function warrants denial o f grandparent 
visitation."

Adoption: An Independent 
Right to Visitation?

A question recently arising in the 
courts is whether adoption, particularly 
stepparent adoption, terminates the 
right o f  grandparents as it does the right 
o f a parent. Traditionally, courts have 
held that grandparents' rights are de­
rivative o f the rights o f biological par­
ents, so that when an adoption decree 
terminates parental rig’ ts, i <e rights o f 
the grandparents are also term i­
nated.’ • 22 This continues to be the posi­
tion maintained by the majority o f  
states.25

But the view that adoption precludes 
grandparent visitation is coming under 
considerable pressure forchange. Some 
states have legislated that grandparents 
may seek visitation rights when the 
grandchild is adopted by a stepparent.32 
In a Kentucky case, in the absence o f 
any statute, grandparents whose son, 
the child’s father, did not visit o r other­
wise show interest in his child, were 
successful in gaining visitation. The 
judge based his opinion in part upon the 
grandparents deriving visitation rights 
through an absent parent.49 But is this 
another way o f  saying that grandparents 
have an independent right to visitation? 
Such a right is advocated by the House 
o f  Representatives’ resolution which 
would insure that grandparent visitation
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rights extend to children adopted by 
stepparents.15

It should be mentioned that “ inde­
pendent right" sounds more specific 
than it rea lly is. It signifies the increased 
influence o r power accorded to 
grandparents by legislatures and courts. 
One court interpreted its state's statute 
as creating “ a presumption that the best 
interests o f the child ordinarily arc 
served by maintaining their contact 
and communication with their grand­
parents."11 As a practical matter, any 
such presumption has much the same 
meaning as an independent right to 
visitation: courts are increasingly avail­
able to this type o f  conflict and increas­
ingly disposed to ru le in favor o f 
grandparents demanding visitation.
In lra fam ia l Disputes

Whether one expresses the new 
power o f  grandparents in terms o f  an 
independent right o r in terms o f a pre­
sumption that visitation is in children's 
best interest, death o r divorce is no 
longer a necessary condition lo allow 
the grandparent to petition the court. 
Grandparents are beginning to bring pe­
titions against their own grown children 
who are either divorced o r separated o r 
even living within intact marriages.

A 1981 California tria l24 was the most 
recent o f  a decade o f  legal conflict be­
tween a mother and her parents. The 
prior court had awarded the grand­
parents visitation rights, had restric­
ted the mother's residence lo a par­
ticular county, and had compelled the 
mother to undergo therapy, while at the 
same time finding the mother to be a fit 
parent. As the reviewing court in re­
versing this decision stated it:

C a n  w e  c o n t e m p l a t e  t h e  p o s s i b i l i t y  o f  a  c o n d i ­
t i o n a l  f i n d i n g  o f  u n f i t n e s s ,  i . e . .  o n e  i s  a  f i t  p a r e n t

o n l y  i f  s h e  h a s  c o u n s e l i n g ,  s l a y s  i n  C a l i f o r n i a ,  a n d  
l e t s  t h e  g r a n d p a r e n t  i n f l u e n c e  t h e  c h i l d ?  S u c h  a  
r i n d i n g  d o c s  n o t  f o s t e r  f a m i l y  s t a b i l i t y  a n d  c o n ­
t i n u i t y  f o r  t h e  c h i l d .  T h i s  c h i l d  s h o u l d  h a v e  a  p e r ­
m a n e n t  a n d  u n c o n d i t i o n a l  p l a c e m e n t  w i t h  o n e  f i t  
p a r e n t  l o  l o o k  a f t e r  h i m  w h o s e  j u d g m e n t  i s  t h e n  t o  
b e  t r u s t e d  i n  t h e  f u t u r e  w i t h  r e s p e c t  t o  s u c h  d e c i ­
s i o n s  a s  w h o  s h a l l  g e t  t h e r a p y ,  w h e r e  t h e  f a m i l y  
u n i t  s h a l l  l i v e ,  a n d  w h o  t h e  c h i l d  s h a l l  v i s i t .  
O t h e r w i s e ,  t h e  g o v e r n m e n t  . .  .  w i l l  b e  r u n n i n g  
t h e  f a m i l y  l i f e  o f  t h e  p a r e n t  a n d  t h e  c h i l d  t o  a  m o s t  
i n t r u s i v e  d e g r e e .  S u c h  c o n t i n u i n g  s u p e r v i s i o n  
w i t h o u t  a  s t r o n g  s h o w i n g  o f  c h i l d  n e e d s  i s  i n c o m ­
p a t i b l e  w i t h  t h e  c o n c e p t  o f  t h e  f a m i l y  a s  w e  h a v e  
k n o w n  i t .

Grandparent visitation and the intact 
fam ily . Two recent cases show the utili­
zation o f  the courts by grandparents fo r 
an increasingly broad spectrum o f 
cases. In the firs t,20 conflict between 
grandparents and the married biological 
parents o f  a three-year-old girl led to the 
grandparents petitioning the court for 
visitation. Visitation was declined be­
cause "nothing in the case o r statutory 
law legitimizes such an intrusion by the 
courts into fam ily life ." In the second 
case, the issues were sim ilar but the out­
come was different.

In a 1983 New Y o rk  case,26 there had 
been long-standing conflict between a 
father and his parents. The fam ily was 
an intact one. The grandparents had 
been unable to visit their grandchildren 
fo r several years because o f  the resist­
ance o f both parents. The father testified 
that his sister had been his parents' fa­
vorite and had been treated preferen­
tially by his parents, and that he had 
been physically abused by his mother. 
Further, the father gave his opinion that 
the grandparents' interest in visitation 
was largely due to a desire to "con tro l, 
interfere with, and manipulate" him and 
his wife.

The court was sympathetic to the 
grandparents' attempts to sec their
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grandchildren by attending school func­
tions, their consistently sending gifts 
(which were returned), and their con­
tinuing to deposit funds fo r the benefit o f 
their grandchildren. The opinion stated;
. . .  t h e  m e r e  f a c t  t h a t  t h e  p a r e n t s  a n d  
g r a n d p a r e n t s  h a d  h a d  a  f a l l i n g  o u t  a n d  t h a t  
a n i m o s i t y  e x i s t s  b e t w e e n  t h e m  s h o u l d  n o t  p r e ­
c l u d e  v i s i t a t i o n  i f  t h e  c o u n  f i n d s  t h a t  v i s i t a t i o n  
w o u l d  b e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d r e n .

The court determined that, indeed, the 
grandparents should have the right to 
petition fo r visitation and ordered that a 
further hearing take place regarding the 
visitation issue.

G R A N D P A R E N T  V I S r r A T I O N  
A N D  C O N F L I C T S  O F  L O Y A L T Y

The courts, when they deal with what 
they term animosity, are touching upon 
the dynamic issues that are most deter­
mining fo r loyalty conflicts. They arc 
trying to weigh, from  the child’s point o f 
view, the benefits against the liabilities 
o f court-enforced grandparent visita­
tion.

The emphasis in the legal literature is 
upon the benefits o f  continuity o f re­
lationships with grandparents. Legal 
commentators, fo r the most part, as­
sume (hat the litigation made available 
by these laws can and will lead to better 
solutions than i f  it is not available, and 
that only good is accomplished by hav­
ing these laws.2,3,4, I3, -*1*.-*s.s-» j wo
commentators in the legal literature 
have addressed potential ill effects o f 
opening the legal doors to grandparent 
visilalion l i t i g a t i o n .53 One pointed 
out that, in the average mothcr-custody 
divorce, a total o f  five people can 
have judicia lly enforceable visitation 
rights— the father and four grand­
parents— and viewed this development

as creating “ no end o f difficulties 
fo r children and the cou rts ."12

Goldstein, Freud and Solnit19 articu­
lated the conflict o f loyalties experi­
enced by children after divorce. Their 
comments pertain to the parents, but the 
principle o f conflict between a parent 
and a grandparent would be similar. 
They stated that:
.  .  .  c h i l d r e n  h a v e  d i f f i c u l t y  i n  r e l a t i n g  p o s i t i v e l y  
t o ,  p r o f i t t i n g  f r o m ,  a n d  m a i n t a i n i n g  t h e  c o n t a c t  
w i t h  t w o  p s y c h o l o g i c a l  p a r e n t s  w h o  a r e  n o t  i n  
p o s i t i v e  c o n t a c t  w i t h  e a c h  o t h e r .

In discussing their view that, following 
divorce, the custodial parent should 
have the right to decide when and i f  vis­
itation with the noncustodial parent 
should take place, Goldstein, Freud and 
Solnit explained that they
.  . .  t a k e  t h i s  p o s i t i o n  b e c a u s e  i t  i s  b e y o n d  t h e  
c a p a c i t y  o f  c o u r t s  t o  h e l p  a  c h i l d  t o  f o r g e  o r  m a i n ­
t a i n  p o s i t i v e  r e l a t i o n s h i p s  t o  t w o  p e o p l e  w h o  a r e  a t  
c r o s s - p u r p o s e s  w i t h  e a c h  o t h e r :  b e c a u s e ,  b y  
f o r c i n g  v i s i t s ,  c o u r t s  a r e  m o r e  l i k e l y  t o  p r e v e n t  t h e  
c h i l d  f r o m  d e v e l o p i n g  a  r e l i a b l e  t i e  t o  c i t h e r  p a r ­
e n t :  a n d  b e c a u s e  c h i l d r e n  w h o  a r e  s h a k e n ,  d i s ­
o r i e n t e d ,  a n d  c o n f u s e d  b y  t h e  b r e a k u p  o f  t h e i r  
f a m i l y  n e e d  a n  o p p o r t u n i t y  t o  s e t t l e  d o w n  i n  t h e  
p r i v a c y  o r  t h e i r  r e o r g a n i z e d  f a m i l y  w i t h  o n e  p e r ­
s o n  i n  a u t h o r i t y  u p o n  w h o m  t h e y  c a n  r e l y  f o r  
a n s w e r s  t o  t h e i r  q u e s t i o n s  a n d  f o r  p r o t e c t i o n  f r o m  
e x t e r n a l  i n t e r f e r e n c e .

The behavioral science literature 
pertaining to the effect upon children o f 
conflict between parents might have 
some relevance to cot fiict between 
grandparents and pa-ent. It is neces­
sary to consider, however, an important 
difference o f  parental divorce problems 
from most instances o f conflict regard­
ing grandparent .visitation. Divorces 
usually involve children who were 
raised by both parents and who have a 
close and important connection with 
both o f fhese parents. In many cases o l
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grandparent visitation litigation, the re­
lationship between grandparents and 
grandchildren is not a very close one, so 
that the major issue is not separation 
from a psychological parent, but onset 
of a new source or exacerbation of a 
chronic source of conflict.

The available research shows, as 
Longfellow14 concluded in her com­
prehensive review of the effects of di­
vorce upon children, “ Marital conflict 
and discord have consistently been as­
sociated with disturbed behavioral 
reactions in children." Emery's more 
recent review14 came to similar conclu­
sions. Rutter45 and a number of other 
investigators have come to the same 
conclusion: that overt marital hostility 
correlates with conduct disorders, par­
ticularly in boys.41,42,J2 Rutter*6 also 
found that, after marital separation, 
children continued their problematic 
behavior if the home continued to be 
discordant, but improved if there was a 
reduction in family discord.

It should be kept in mind that this 
paper has to do with conflict of such a 
degree that grandparents resort to the 
courts to effect, as the legal terminology 
puts it, access to grandchildren. It is 
probably unrealistic to expect that the 
situations which breed this type of liti­
gation would often permit amicable res­
olutions after the grandparents have 
successfully gained coun-enforccd vis­
itation against the will of the custodial 
parent or parents.

DISCUSSION

The grandparent visitation movement 
has had impressive legislative success. 
This legislation and the changes it will 
bring will have important and largely 
unexplored implications for children 
and families. The situations which breed

grandparent visitation cases are uni­
formly tragic. These cases reflect vital 
opportunities lost to all three genera­
tions due to hostile, conflictual, and 
painful relationships between parents 
and grandparents.28

Advent o f  the Legislation

In the domestic relations area, law has 
tended to lag behind social change.6 
New York state divorce law serves as an 
example: the 1787 law establishing 
adultery as the sole ground for divorce, 
was repealed in 1967, and only then be­
cause the courts began to recognize 
Mexican divorces.38 Currently there is 
considerable legislative resistance to 
antenuptial agreements,8 in spite of their 
popularity.

Grandparent visitation legislation has 
arisen quite dilTcrcntly from most other 
domestic relations law, which generally 
has codified social change which has al­
ready occurred.11 In the case of 
grandparent visitation, the change is 
heralded by legislation which is the 
product of intense political activity. 
Older citizens are increasingly experi­
encing the divorce of their children,27 
and they are greater in number, 
healthier, and more politically con­
scious and powerful than in prior dec­
ades. The marked increase in 
grandparent visitalioh legislation ap­
pears to be largely a political phenome­
non, with energetic advocates on the 
one hand, and, on the other, legislators 
whose sympathy issues from their own 
advancing age as well as from the wish 
to appeal to an important voter group.

The departure from common law 
tradition and subsequent constitutional 
law developments which grandparent 
visitation legislation represents is quite 
dramatic. Parents' interests and funda­
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mental, rights to raise their children as 
they see fit have been assured by the 
14th Amendment to the U. S. Constitu­
tion.41 In Lassiter v. Department o f  So­
c ia l Sendees o f  Durham County,31 the 
U. S. Supreme Court decision rtatcd:

This court’s decisions have by no w  made plain 

that ... "a parent's desire for and right to the 

companionship, care, custody, and management 

of his or her children" is an important interest that 

"undeniably warrants deference, and, absent a 

powerful countervailing interest, protection . . ."

One wonders if there might not be con­
stitutional challenges to grandparent 
visitation laws.

Psychological Parenthood  
and Grandparent V isitation

As mentioned previously, part of the 
impetus for the current legislation has to 
do with grandparents who had clearly 
served as psychological parents to the 
child. A basic problem is that custody 
law, under the banner of the best inter­
ests of the child, is largely focused upon 
the rights of parents.7,12 An example 
points up this issue succinctly: in an 
adoption case where neither litigant was 
a biological parent, the judge wrote, “ In 
this case, since the natural parents are 
not contestants, the welfare of the child 
was the trial court’s only concern."50 
The issue of long-standing custody 
and psychological parenthood by a 
grandparent has been addressed by 
legislation which defines conditions in 
addition to death, separation, or divorce 
of parents under which grandparents 
may petition for visitation: there is no 
provision in such legislation for 
grandparents to retain or regain cus­
tody.

However, only in some of the cases 
coming to court have grandparents

served as psychological parents lo thcii 
grandchildren. In many instances in 
which this new right is being exercised 
by grai.dparenls, there is not an estab­
lished. intense attachment of a child to a 
grandparent which is critical for the 
child to maintain.

Divorce and Grandparent V is ita tion: 
An Equation o f  Interests?

There are similarities and differences 
between parental divorce problems and 
most instances of conflict regarding 
grandparent visitation. Divorce occurs 
when the relationship between the 
spouses deteriorates. Both narcnts usu­
ally have important emotional relation­
ships with their children, and their chil­
dren with them. Because parents arc 
accorded responsibility for’ their chil­
dren, parents arc allowed considerable 
latitude to settle their differences re­
garding the care of the children. This 
latitude includes a toleration for their 
engaging in bitter and protracted strug­
gles regarding custody and visitation.10 
Like divorce, grandparent visitation 
cases are often preceded by increasing 
hostility between the adults. Unlike di­
vorce, the child in grandparent visita­
tion cases does not necessarily have a 
close relationship with the grandparent, 
and the grandparent is not responsible 
for the child’s upbringing. It appears in­
evitable and unavoidable that children 
must suffer whatever degree of post- 
divorce conflict in which their parents 
engage. Yet grandparents arc being 
granted entry to the legal system on a 
basis not much different from the child’s 
parents. In the words of one judge:

... it would be a mistake for the Court to equate 

grandparent. . . with parent. . . . Such an equa­

tion might encourage confrontation and litiga-
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ion. . . .Infaimess.howmuchconfronlalionand 

iligation should a child be expected to bear?14

Die new legislation does no; equate 
;randparcnt with parent in terms of 
rustody, but does so in terms of visita­
tion. Perhaps more importantly, it pro­
vides a new legal means for children to 
be involved in and to be used in the 
service of conflicts of their elders.

The connection between grand­
children and grandparents can, of 
course, be of great importance to both 
generations and of great value to chil­
dren even where there is not an intense 
attachment of grandchild to grand­
parents. This connection is certainly 
of great importance to grandpar­
ents, and, ideally, one of the great 
joys of the later years of life. But, 
on balance, are children ultimately 
likely to benefit from theirgrnndparents' 
new access to the legal system? More 
important, in a dynamic sense, are chil­
dren likely to benefit from their 
grandparents’ new power over their 
parents?

Developmental Issues

Adults in the child-rearing years are 
developing their identities and roles as 
spouses and parents, and they are 
achieving autonomy from their own 
parents as well as competence in their 
work.1,7 For older persons a major task 
is to relinquish the role of parent with 
regard to one's children. Their relin- 
quish:r,g parental status with regard to 
their children and facilitating their chil­
dren's developing their own autonomy 
is the natural course of the family life 
cycle and is a part of the process by 
which familial boundaries are formed. 
Grandparent visitation legislation is dis­

sonant with these developmental pro­
cesses of both generations.

Docs divorce signify in this "ociety 
that a p-rson, particularly the woman, 
has fail .d as an adult and must return to 
a situation of subservience to parents? 
The great increase in grandparent visi­
tation legislation followed upon the 
great increase in divorce. One cannot 
help but wonder why it is lha', with di­
vorce, the boundaries of the family and 
the autonomy of the parents seem to be 
considered in a very new light. Some of 
the literature celebrates divorce as 
signifying a new lease on life and a new 
beginning.29 Does divorce have an anal­
ogous effect upon grandparents, re­
vealing to them that their children have 
not grown up after all, and that their 
children's offspring arc now in need of 
real grown-ups, the grandparents? 
There is always some degree of compe­
tition between the generations,''4 and 
perhaps divorce serves as a powerful 
stimulus and rationale to grandparents 
to resume aspects of a former and re­
warding role.

Regarding more concrete competitive 
issues, one can often see in court cases 
that the grandparents present them­
selves as economically successful and 
responsible citizens of their com­
munities. In contrast,, the younger 
couple or divorced parents may not 
make nearly as good an impression. The 
local family court is hard pressed not to 
consider seriously the senior couple's 
request for some time with their 
grandchildren.

Grandparent. V is ita tion :
A n  Em otional Haven? '

Opinions from som" court cases re­
flect a belief that grandparents as a
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group arc particularly able to remain 
above the post-divorce fray and are 
therefore uniquely able to contribute 
positively to their grandchildren during 
these difficult times. As one opinion, 
often cited in these cases, states:

. . . al besl (grandparents) axe generous sources of 

uncomlitionaJ love and acceptance which comple­

ments rather than conflicts with the roles of parents. 

.,. W e  can only say that in the unfortunate case of 

parental separation mil death, grandparents should 

sometimes have privileges of visitation even over 

the objections of parents.”

Indeed, in instances where parental 
contention is high or parental function­
ing is impaired by depression, 
grandparents may be in a unique posi­
tion to provide their grandchildren a 
very necessary emotional haven, and 
often do so. Many grandparents, par­
ticularly maternal ones, successfully 
maintain relationships with their 
grandchildren and are of great assis­
tance to their newly divorced 
daughters.1,27 It is difficult, however, to 
see how the legislation being discussed 
can be expected to facilitate this func­
tion of grandparents.

This legislation cannot rationally be 
considered to alleviate situations for 
children during difficult times. A 
grandparent's filing suit for visitation 
during times of children’s great losses 
and changes occasioned by death, di­
vorce, or remarriage of parents or adop­
tion by stepparents can only be experi­
enced as yet another stress or threat by 
the child’s primary caretaker and, 
therefore, by the child. At times when 
the child's need for stability and security 
and for being certain upon whom he can 
depend arc very high, such legal initia­
tives by grandparents are likely only to 
add to the child's already excessive

emotional turmoil, if for no more reason 
than the initiation of such litigation 
being seen as a threat to the integrity and 
economy of the family by the parent or 
parents.

In the author's own experience, 
grandparents’ roles after their child's di­
vorce have varied from very construc­
tive to being caught up in attacking their 
child's former spouse or even attacking 
their own child. In the situation of death 
of the grandparent's child, the wish to 
cleave to grandchildren may be driven 
by powerful wishes for restitution and 
reunion with their deceased son or 
daughter. This may be reflected by 
grandparental slips of the tongue, calling 
the child by the deceased parent's name 
or speaking of the grandchildren as 
one’s own children.'These types of 
motivations for contact are based upon 
great love and great loss; but even minor 
frustration of visitation can result in in­
tense intergenerational conflict.

C O N C L U S I O N

One cannot take exception to the ra­
tionales for grandparent visitation. In a 
1947 case,25 the opinion referred to the 
child's right "to meet and to know hei 
grandparents." Another court men­
tioned "the very special relationships" 
which grandparents and grandchildren 
may enjoy, and concluded:

. . . visits with a grandparent are often a precious 

part of a child's experience, and there are benefits 

which devolve upon the grandchild . . . which he 

cannot derive from any other relationship.”

If one leaves the word “ right" out of it, 
the term "grandparent visitation" has a 
wholesome sound to it. Continuing 
contact between grandparents aid 
grandchildren is an invaluable part of 
the course of family life.
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When the consideration is that of 
andparent visitation as a legal issue, 
jwcver, the situation changes mnrk- 
!ly from the enjoyment and struggles 
' the generations as the natural course 
' things. There is yet another recruit- 
ent of the legal system to settle family 
alters. The people who come to 
>mcstic relations court to settle their 
(Terences have failed to do so by them- 
dves due to their anger at or distrust of 
tch other. Visitation laws and visita- 
3n determinations by courts are re- 
;ctive of difficult, contentious situa- 
jns. The visitor is effecting an entry 
■reed over the resistance of the custo- 
al parent. The cases now coming to 
iurt are including ever-widening vari- >, 
ies of inlergenerational conflict. Con- 
tuing contact of grandparent with 
andchild may be assured by emotion- 
ly charged and expensive litigation, 
it the adults' anger and residual re- 
■ntment can make for some very diffi- 
tlt situations for children. It appears 
e may be finding, as the judge in the 
•st reported United States grandparent 
sitation case cautioned, “ the inter- 
mtion of the tribunals would . . . ren- 
:r the dissensions of the family more 
onounced by delivering them to the 
iblic."5'
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R e p r e s e n t a t i v e  K a y  B r o w n  A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Information Office During Session
3111 C Street #435 P.O. Box V

Anchorage, Alaska 99503 Juneau, Alaska 99811
(907) 561-7627 (907) 465-4998

TO:

FROM:

DATE:

SUBJ:

Senator Arliss Sturgulewski, Chair 
Senate Health and Social Services Committee

Representative Kay Bro;

March 27,1992 '  \ ^

CS SS HB 156 (Judiqfary)
Confidentiality in Cases of Domestic Violence & Sexual Assault

In reference to the upcoming Committee hearing on CS SS HB 156 (Judiciary), 
please find attached the following materials for inclusion in the committee 
packet:

1) CS SS HB 156 (Judiciary)
2) Sponsor Statement
3) Sectional Analysis
4) Fiscal Notes

Department of Public Safety (0.0)
Administrative Services (0.0)
Department of Law (0.0)

5) A n n u a l  R e p o r t  to  G o v e r n o r  H ic k e l a n d  th e  A la s k a  L e g i s la t u r e  
Council on Domestic Violence & Sexual Assault (January 1991)

6) P r e s id e n t ' s  T a s k  F o rc e  o n  V ic t im s  o f  C r im e ,  Final Report (1982)
7) Alaska Network on Domestic Violence and Sexual Assault

Position Paper on HB 156
"National Organizations Supporting Victim/Counselor Privilege" 
"Some States with Victim/Counselor Privilege"

8) Letters of Support
9) A n c h o ra g e  D a i ly  N ew s  Editorial (May 9, 1991)

If you have any questions, please let me know or contact Sudy Sanders of my 
staff at 465-4998.

D I S T R I C T  12
Downtown • Fairvic.v • City View * Bootleggers Cove • Inlet View • South Addition • Thunderbird Terrace 

Easlridgc • Penland Park • Airport Heights ■ Government Hill
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R e p r e s e n t a t i v e  K a y  B r o w n  A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Information Office 
3111 C Street #435 

Anchorage, Alaska 99503 - 
(907) 561-7627

During Session 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4998

TO:

FROM:
DATE::
SUBJ:

Senator Arliss Sturgulewski, Chair 
Senate Health and Social Services Committee
Representative Kay Brown
March 23, 1992
CS SS HB 156 (Judic^ryL 
Confidentiality in Cases of Domestic Violence & Sexual Assault

The purpose of this memorandum is to request that you schedule CS SS HB 
156 (Judiciary), Confidentiality/Domestic Violence Counselors, at your 
earliest possible convenience.
I understand Cindy Smith of the Alaska Network on Domestic Violence and 
Sexual Assault has talked to Melissa on your staff about definition changes 
the Council and Network recommended. These changes are agreeable to me. 
The Alaska Council on Domestic Violence/Sexual Assault and the Alaska 
Network on Domestic Violence and Sexual Assault have been very involved 
in the progress o f this bill, and I understand they will be available to testify in 
your committee.
If you have questions about this legislation, please let me know or contact 
Sudy Sanders of my staff at 465-4998.

enclosure
/ } \  /

r  -\
C f ' j  V

-----------------------------------------D I S T R I C T  12----------------------------------------
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3/27/92 Rep. Kay Brown

CS SS HB 156 (Judiciary)

Providing for Privileged Communications in Cases 
of Domestic Violence & Sexual Assault

SPONSOR STATEMENT

Domestic violence and sexual assault are growing problems in Alaska. 
Communities throughout the state have established shelters and safe homes 
in an effort to provide counseling and safety to victims of these crimes. Since 
FY 87, the number of nights of safety provided by funded shelters has 
increased by 44 percent.

As a result of the fear and stigma associated with domestic violence and 
sexual assault, many victims fail to seek needed medical care and counseling 
for their emotional trauma. In order to fully recover from domestic 
violence and sexual assault crimes, it is necessary for victims to discuss 
thoughts and feelings with someone who is trained to address these issues. 
Domestic violence/sexual assault counselors provide this assistance. The 
relationship that develops between a victim and counselor is fragile and 
requires trust.

Need for Legislation

Current Alaskan law discourages some victims from coming forward by 
allowing the court system to subpoena records that disclose all information, 
given in trust, between a sexual assault counselor and victim. At the request 
of the Alaska Network on Domestic Violence and Sexual Assault, I have 
introduced CS SS HB 156 (Judiciary) to make changes to the state laws and 
establish a general rule that communications between a domestic violence or 
sexual assault victim and a domestic violence or sexual assault counselor are 
privileged and confidential. The bill allows for exceptions to the privileged 
communication rule in certain instances, for example, such as cases of child 
abuse or neglect or if the victim is deceased.

C S  SS HB 156 (Judiciary) is necessary to encourage and protect the trust 
relationship between victim and counselor. Victims of domestic violence and 
sexual assault should be allowed to choose if and when deeply personal 
information is to become a matter of public record. C S  SS HB 156 (Judiciary) 
would provide confidentiality for these highly personal, private and 
confidential communications.



Sponsor Statement

CS SS HB 156 (Judiciary)

Page 2

CS SS HB 156 (Judiciary) would provide that the communications between a 
victim of domestic violence and/or sexual assault and a domestic 
violence/sexual assault counselor are privileged and may not be disclosed in 
a dvil, criminal, legislative or administrative proceeding without the 
appropriate consent of the victim.

CS SS HB 156 (Judiciary) would extend to all victims of domestic violence and 
sexual assault a testimonial privilege encompassing the contents of 
communication with a domestic violence or sexual assault counselor and to 
render immune from discovery or legal process the records of the 
communications maintained by the domestic violence or sexual assault 
program.

CS SS HB 156 (Judiciary) would make amendments to AS 09.25 (Civil 
Evidence) and AS 12.45 (Criminal Trial) each adding a new language to 
provide that confidential communications between a domestic violence or 
sexual assault victim and a counselor are privileged.

CS SS HB 156 (Judiciary) also amends and adds new sections to AS 25.35 
(Domestic Violence) to establish a general prohibition, with certain 
exceptions, regarding compulsory disclosure of confidential communications 
between domestic violence and sexual assault victims and their counselors.

Exceptions to this general standard of privileged communications include 
cases involving:

1) reports of child abuse or neglect;
2) evidence that the victim is about to commit a crime;
3) a proceeding where the victim is deceased;
4) a communication relevant to an issue of breach by the victim or 

victim counselor of a duty arising out of the victim-counselor 
relationship;

5) a communication that is determined to be admissible hearsay as an 
excited utterance under the Alaska Rules of Evidence;

6) a children-in-need-of-aid proceeding under AS 47.10;



7) a communication made during the victim-counselor relationship if 
the services of the counselor were sought, obtained, or used to enable 
anyone to commit or plan a crime; or

8) a criminal proceeding concerning criminal charges against a victim of 
domestic violence or sexual assault where the victim is charged with a 
crime under AS 11.41 against a minor.

Further, the legislation provides that the location of a safe house of the 
identity of a domestic violence counselor may not be disclosed in a civil, 
criminal, legislative or administrative proceeding unless the court or hearing 
officer determines that the information is necessary and relevant to the facts 
of the case.

Discussion

Confidentiality for victims working with domestic violence and sexual 
assault counselors and shelter.* serves both the needs of victims and the needs 
of society to help reduce the damage done by domestic violence and sexual 
assault crimes.

— As a result of the fear and stigma associated with domestic violence and 
sexual assault, many victims fail to seek needed medical care and 
counseling for the emotional injuries resulting from the crime.

— Without adequate psychological support, many of these victims fail to 
report the crime and cooperate with the criminal justice system.

— Domestic violence and sexual assault counselors are specifically trained 
to help victims recover from an assault; skills and techniques employed 
by counselors are designed to encourage the victim to discuss the 
emotional aftermath of an assault and thereby normalize the life of the 
victim.

— Full recovery from an assault requires that victims discuss thoughts and 
feelings that a victim is unlikely to discuss without the assurance of 
confidentiality, and this confidentiality should be accorded to all assault 
victims who desire services whether or not they are able to afford the 
services of private psychiatrists and psychologists.

Sponsor Statement

CS SS HB 156 (Judiciary)

Page 3



— These victims hesitate to turn to friends and family because of the social 
stigma attached to domestic violence and sexual assault.

Questions and Answers

• Why is legislation needed?

Because of the stigma and fear involved in sexual assault and domestic 
violence, victims simply will not talk to anyone if they think that their 
confidentiality will not be respected.

In one case in Pennsylvania, when a rape crisis program was forced to turn 
over counseling records in a rape trial. The numbers of callers to that center's 
hotline who would even identify themselves on the phone decreased by over 
l/3rd. That resulted in the Pennsylvania legislature passing a privilege 
statute in its next session. We shouldn't wait for that to happen here.

In Alaska’s small communities this protection is essential. By offering 
confidential services these programs have been able to increase the numbers 
of victims who prosecute which has provided a great benefit to society in 
terms of convicting known offenders.

• Aren't these records already protected?

Currently records are protected only through state regulation and to some 
extent because of federal funding requirements. Neither of these have the 
same force that a statutory change will provide.

• What if the victim wants to release this information? Does this 
mean she can't do it?

In Alaska privilege belongs to the client. So if the victim wants to release her 
records to anyone, she can do that. The point of this bill is to ensure that 
victims can have some control over this issue.

Sponsor Statement
CS SS HB 156 (Judiciary)

Page 4

In developing this legislation, I have worked very closely with the Alaska 
Council on Domestic Violence/Sc. ual Assault, the Department of Public 
Safety and the Alaska Network on Domestic Violence and Sexual Assault.



CS SS HB 156 (Judiciary)
Confidentiality Regarding Domestic Violence & Sexual Assault

Section 1
Amends AS 09.25 (Code o f Civil Procedure) adding a new section to provide 
that confidential communications between a domestic violence or sexual 
assault victim and a counselor are privileged.
Section 2
Amends AS 12.45 (Code of Criminal Procedure) adding a new section to 
provide that confidential communications between a domestic violence or 
sexual assault victim and a counselor are privileged.
Section 3
Amends AS 25.35 to provide that communications between a domestic 
violence or sexual assault counselor and a domestic violence and sexual 
assault victim are privileged. Compulsory disclosure of these 
communications is generally prohibited, with certain exceptions, and may not 
be disclosed in a civil, criminal, legislative or administrative proceeding 
without the "appropriate consent" of the victim or the victim's parent, legal 
guardian, or guardian ad litem. Provision is made to allow a minor the 
opportunity to knowingly waive the confidentiality privilege established 
under this section if a court determines that the minor is capable of 
knowingly waiving the privilege. This section provides for exceptions to the 
general rule o f confidential ity in certain instances, including among others, 
cases involving child abuse or neglect under AS 47.17 or if the victim is 
deceased.
This section also provides that the location of a safe house or the identity of a 
domestic violence counselor may not be disclosed in a civil, criminal, 
legislative or administrative proceeding unless the court or hearing officer 
determines that the information is necessary and relevant to the facts of the 
case.
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SENATE CS FOR CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 156 (HES)

I N  T H E  L E G I S L A T U R E .  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

BY THE SENATE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES BROWN, Ulmer, GJPhillips, Navarre, Ellis, BJJavis, Bruckman, Choquette,
Lincoln

A BILL 

FOR AN ACT ENTITLED

1 "An Act providing th a t communications between a domestic violence o r sexual assault

2 victim and a domestic violence o r sexual assault counselor are  privileged, with exceptions;

3 and prohibiting compelled testimony that would give identifying inform ation about counselors

4 and certain types of facilities used by victims of domestic violence o r sexual assault, with

5 exceptions."

6 BE IT  ENACTED BY THE LEGISLATURE OF TH E STATE OF ALASKA:

WORK DRAFT WORK DRAFT WORK DRAFT

7 * Section 1. AS 09.25 is a m e n d e d  by adding a n e w  section to read:

8 Sec. 09.25.230. P R I V I L E G E  R E L A T I N G  T O  D O i M E S T I C  V I O L E N C E  A N D  S E X U A L

9 A S S A U L T  C O U N S E L I N G .  Confidential communications between a victim of domestic violence

10 or sexual assault and a victim counselor are privileged under A S  25.35.052 - 25.35.059.

11 * Sec. 2. A S  12.45 is a m e n d e d  by adding a n e w  section to read:

12 Sec. 12.45.049. P R I V I L E G E  R E L A T I N G  T O  D O M E S T I C  V I O L E N C E  A N D  S E X U A L

13 A S S A U L T  C O U N S E L I N G .  Confidential communications between a victim of domestic violence
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1 or sexual assault ana a victim counselor are privileged under A S  25.35.052 - 25.35.059.

2  * Sec. 3. A S  25.35 is a m e n d e d  by  adding n e w  sections to read:

3  Sec; 25.35.052. C O M P U L S O R Y  D I S C L O S U R E  O F  C O M M U N I C A T I O N S

4  P R O H I B I T E D ,  (a) Except as provided in A S  25.35.054 or 25.35.056, a victim or victim

5 counselor m a y  not be compelled, without appropriate consent, to give testimony or to produce

6 records concerning confidential communications for any purpose in a criminal, civil, legislative,

7 or administrative proceeding. In this subsection, "appropriate consent" m e a n s

8  (1) the consent of the victim with respect to the testimony of

9 (A) an adult victim; and

10 (B) a victim counselor w h e n  the victim is an adult;

11 (2) the consent of the victim’s parent, legal guardian, or guardian ad litem with

12 respect to the testimony of a

13 (A) victim w h o  is a minor or incompetent to testify; and

14 (B) victim counselor w h e n  the victim is a minor or incompetent to testify.

15 (b) Either party m a y  apply for appointment of a guardian ad litem for purposes of (a)(2)

16 of this section.

17 (c) A  victim or victim counselor m a y  not be compelled to provide testimony in a civil,

18 criminal, or administrative proceeding that w o u l d  identify the name, address, location, or

19 telephone n u m b e r  of a safe house, abuse shelter, or other facility that provided temporary

2 0  e m e r g e n c y  sheltei to the victim of the offense or transaction that is the subject of the proceeding,

21 or the name, address, or telephone n u m b e r  of a victim counselor, unless the court or hearing

22  officer determines that the information is necessary and relevant to the facts of the case.

23 (d) Notwithstanding (a) of this section,

2 4  (1) a minor m a y  waive the privilege provided under (a) of this section and testify

25  or give consent for a victim counselor to testify if the court determines that the minor is capable

26 of knowingly waiving the privilege;

27 (2) a parent or legal guardian m a y  not. on behalf of a minor, waive the privilege

28 provided under (a) of this section with respect to the m i n o r ’s testimony or the testimony of a

29 victim counselor if

3 0  (A) the parent or legal guardian has been charged with a crime against the

31 minor;
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1 (B) a protective order or restraining order has been entered against the

2  parent or legal guardian o n  request of or on behalf of the minor, or

3  (C) the parent or legal guardian otherwise has an interest adverse to that

4 of the m inor with respect to the waiver of privilege.

5 Sec. 25.35.054. E X C E P T I O N S .  T h e  privilege provided under A S  25.35.052 does not

6 apply to

7 (1) reports of suspected child abuse or neglect under A S  47.17;

8 (2) evidence that the victim is about to c o m m i t  a crime;

9 (3) a proceeding that occurs after the victim’s death;

10 (4) a communication relevant to an issue of breach b y  the victim or victim

11 counselor of a duty arising out of the victim - victim counselor relationship;

12 (5) a communication that is determined to be admissible hearsay as an excited

13 utterance under the Alaska Rules of Evidence;

14 (6) a child-in-need-of-aid proceeding under A S  47.10;

15 (7) a communication m a d e  during the victim-victim counselor relationship if the

16 services of the counselor were sought, obtained, or used to enable a nyone to c o m m i t  or plan a

17 crime or to escape detection or apprehension after the c ommission of a crime; or

18 (8) a criminal proceeding concerning criminal charges against a victim of

19 domestic violence or sexual assault where the victim is charged with a crime under A S  11.41

20  against a minor.

21 Sec. 25.35.056. W A I V E R ,  (a) A  victim does not waive the protections provided in

2 2  A S  25.35.052 by testifying except that, if the victim partially discloses the contents of a

23 confidential communication in the course of testifying in a civil, criminal, or administrative

2 4  proceeding, then either party m a y  request the court or hearing officer to rule that justice requires

25' the protections of A S  25.35.052 to be waived to the extent they apply to that portion of the

2 6  communication. A  waiver under this subsection applies only to the extent necessary to require

27 a witness to respond to counsel’s questions concerning the confidential communications that were

28  disclosed and only to the extent that they are relevant to the facts of the case.

2 9  (b) A  victim counselor m a y  not waive the protections afforded to a victim under

3 0  A S  25.35.052 without the consent of the victim or the consent of a parent, legal guardian, or

31 guardian ad litem authorised to give consent under A S  25.35.052.
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1 Sec. 25.35.058. I N F E R E N C E  F R O M  C L A I M  O F  P R I V I L E G E ;  I N S T R U C T I O N ,  (a)

2 T h e  claim of a privilege under A S  25.35.052, whether in a present proceeding or up o n  a prior

3  occasion, is not a proper subject of c o m m e n t  by a judge, hearing officer, legislator, or counsel,

4 A n  inference m a y  not be d r a w n  from the claim of privilege.

5 (b) In jury cases, proceedings shall be conducted, to the extent practicable., so as to

6  facilitate the m a k i n g  of a claim of privilege under A S  25.35.052 without the k n o w l e d g e  of the

7 jury.

8 (c) U p o n  request, a party against w h o m  a jury might dra w  an adverse inference from a

9 claim of privilege under A S  25.35.052 is entitled to an instruction that an inference m a y  not be

10 d r a w n  from the claim of privilege.

11 Sec. 25.35.059. D E F I N I T I O N S .  In A S  25.35.052 - 25.35.059,

12 (1) "confidential communication" m e a n s  information exchanged between a victim

13 and a victim counselor in private or in the presence of a third party w h o  is necessary to facilitate

14 communication or further the counseling process and that is disclosed in the course of victim

15 counseling resulting from a sexual assault or domestic violence;

16 (2) "sexual assault" m e a n s  an offense under A S  11.41.410 - 11.41.470 or an

17 offense in another jurisdiction w h o s e  elements are similar to the elements of an offense under

18 A S  11.41.410 - 11.41.470;

19 (3) "victim" m e a n s  a person w h o  consults a victim counselor for assistance in

2 0  overcoming adverse effects of a sexual assault or domestic violence;

21 (4) "victim counseling" m e a n s  suDport, assistance, advice, or treat ment to alleviate

2 2  the adverse effects of a sexual assault or domestic violence on  the victim;

2 3  (5) "victim counseling center" m e a n s  a private organization or a local government

2 4  agency that

2 5  (A) has as one of its primary purposes the provision of direct services to

2 6  victims for trauma resulting from a sexual assault or domestic violence;

27  (B) is not affiliated with a law enforcement agency or a prosecutor's

2 8  office; and

2 9  (C) is not on contract with the state to provide services under A S  47;

3 0  (6) "victim counselor" m e a n s  an employee or supervised volunteer of a victim

31 counseling center that provides counseling to victims
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1 (A) w h o  has undergone a m i n i m u m  of 4 0  hours of training in domestic

2 violence or sexual assault, crisis intervention, victim support, treatment and related areas;

3 or

4 (B) w h o s e  duties include victim counseling.
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3 / 2 7 / 9 2  Rep . K a y  B row n

S u p p o r t  f o r  . .  .

H o u s e  B i l l  1 5 6

Confidentiality 
in Cases of Domestic Violence 

& Sexual Assault
Council on Domestic Violence and Sexual Assault 
Alaska Network on Domestic Violence and Sexual Assault 
Alaska Women's Lobby (Statewide)
Abused Women's Aid in Crisis (AWAICj, Anchorage
Advocates for Victims of Violence (AW), Valdez
Aiding Women in Abuse & Rape Emergencies (AWARE), Juneau
Alaska Women's Resource Center (AWRC), Anchorage
Emmonak Women's Shelter
Arctic Women in Crisis (AWIC), Barrow
Bering Sea Women's Group (BSWG), Nome
Kodiak Woman's Resource & Crisis Center (KWRCC)
Maniilaq Regional Women's Crisis Program, Kotzebue 
Tongass Community Counseling Center, Juneau 
Parent Aid Family Support Center, Juneau 
Safe & Fear-Free Environment (SAFE),Dillingham 
Sitkans Against Family Violence (SAFV)
Seward Life Action Council (SLAC)
South Peninsula Women's Services (SPWS), Homer
Standing Together Against Rape (STAR), Anchorage
Tundra Women's Coalition (TWC), Bethel
Unalaskans Against Sexual Assault & Family Violence(USAFV)
Valley Women's Resource Center (VWRC), Palmer
Women in Crisis Counseling & Assistance (WICCA), Fairbanks
Women in Safe Homes (WISH), Ketchikan
Women's Resource & Crisis Center (WRCC), Kenai
Center on Women in Family Law, New York, New York


