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MRS.
7 A N K 0 7 IC 3

MRS - GA.DGERT

ROBBINS

MU. GRANT

THOMPSON

MR. HOLCOMB

T he  o n l y  t h i n g  t h e y  t e l l  y o u  i n  y o u r  p e d i a t r i c i a n '3 
o f f i c e ,  g e n e r a l l y ,  f ro m  t h e  c o n s e n s u s  t h a t  w e 'v e  
s e e n ,  t o  e x p e c t  t h e s e  m in o r  t h i n g s :  t h e  f e v e r ,  t h e  
s l e e p i n g ,  i r r i t a b i l i t y ,  b u t  n o t h i n g  a b o u t  t h e  d i s a s -  
t e r o u 3  t h i n g s  t h a t  w e 'v e  s e e n  w i t h  o u r  d a u g h t e r .

I  d o n ' t  t h i n k  h e  w a rn s  p e o p l e .  T h ey  a r e  a lw a y s  so  
b u s y . . . t h e y  d o n ' t  h a v e  m uch  t im e  f o r  a n y o n e .

II

I  t h i n k  i f  y o u  a s  a  p a r e n t  and.' b r o u g h t  y o u r  c h i l d  
t o  a  d o c t o r  f o r  a  DPT s h o t  a n d  t h e  d o c t o r  s a i d  t o  
y o u  i n i t i a l l y ,  '’W a l l ,  I  h a v e  t o  t e l l  y o u  t h a t  som e 
c h i l d r e n  who g e t  t h i s  v a c c i n e  g e t  b r a i n  d a m a g e d , "- 
t h e r e ' s  n o  q u e s t i o n  w h a t  y o u r  r e a c t i o n  w o u ld  b e .
As a  r e s p o n s i b l e  p a r e n t  y o u ' d  s a y ,  " I  w i3 h  n o t  t o  
t a k e  t h i s  v a c c i n e . "

B u t  we do  t h i n g s  t o g e t h e r  a s  a  c o m m u n ity  t o  
p r o t e c t  e a c h  o t h e r .

I  - o f te n  w o n d e r  a b o u t  t h o s e  p e o p l e  who d o  t h e s e  
s t u d i e s  a n d  who u l t i m a t e l y  a r e  t h e  d i r e c t o r s  o f  th em , 
a n d  30 f o r t h ,  w h a t  t h e y  w o u ld  s a y  a n d  how t h e y  w o u ld  
f e e l  i f  i t  d i d  i n  f a c t  h a p p e n  t o  o n e  o f  t h e i r s . I t ' s  
a n  a l t o g e t h e r  d i f f e r e n t  b a l l c a m e  t h e n .

K e l l i  H o lcom b  g o t  h e r  s h o t s  t h r o u g h  t h e  US A rm y. H e r  
p a r e n t s  w e r e  t o l d  n o t h i n g  o f  t h e  r i s k  o f  t h e  DPT v a c c i n e .

KRLIX HOLCOMB 
AGS 3
REACTION s. P e r s i s t e n t  c r y ,  s t i f f n e s s  
S p a s t i c  Q u a d r i p l e g i c  a n d  3 r a i n  Damage

S h e  r e c e i v e d  t h e  s h o t  i n  W e s t  G erm any  a t  a  OS h e a l t h  
c l i n i c .  S h e  h a d  a  r e a c t i o n  w h ic h  now i s  know n a s  
e x c e s s i v e  s c r e a m in g  r e a c t i o n .  T he t h i r d  s h o t  w a s  t h e n  
g i v e n  a g a i n  a t  a  US A n y  c l i n i c  i n  ? t .  B e l v o i r , V a . 
w h ic h  i s  r i g h t  o u t s i d e  o f  DC. A t t h a t  t i n e  s h e  t h e n  
e x p e r i e n c e d  w h a t  i s  know n a s  t h e  p o s t  p e r r u s s i s  e n c e ­
p h a l o p a t h y  .
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THOMPSON

PRIESZR

MBS. EOLG

PR IESER

THOMPSON

M o n ty  P r i e s e r  o f  C h a r le s t o n ,  W e s t V i r g i n i a  i s  K e l l i ' s  
a t t o r n e y .  T h e  H a lc o m b s  r o w  l i v e  i n  P u e r to  R ic o .

S h e 's  3 y e a r s  o l d .  S he  i s  a t o t a l  q u a d r i p l e g i c .  S he  
c a n  o n l y  r e a l l y  u n d e r s t a n d  a n d  b l i n i c  h e r  e y e s  " y e s "  
o r -  " n o . "

MB A r e  y o u  h u n g r y " .  I  d i d n ' t  s e e .  A r e  y o u  h u n g ry ?  R e a l 
h u n g r y ?  I ’ m g o n n a  l a y  y o u  d o w n . K e l l y ,  b r i n g  i t  d o w n .

S h e  i s  i n .  a  s p e c i a l  e d u c a t i o n  s c h o o l  i n  P u e r t o  R ic o  
W hen s h e  i s  3hown t h i n g s  a n d  a s k e d  t h i n g s  s h e  d o e s  
b l i n k  " y e s *  o r  " n o * .  S h e  c a n  d o  n o t h i n g  e l s e  f o r  
h e r s e l f .  Her- m o th e r  m u s t  b a t h e  h e r ,  fe e d ,  h e r ,  o f  
c o u r s e .  S h e  h a s  g r e a t  p r o b l e m s .  S h e  w i l l  p r o b a b l y  
l i k e  m o s t  q u a d r i p l e g i c s  d e v e l o p  r e s p i r a t o r y  p r o b l e m s  
a n d  k i d n e y  p r o b l e m s  i n  t h e  f u t u r e .

T h e  U n i t e d  S t a t e s  w a s  s u e d  f o r  m e d i c a l  m a l p r a c t i c e ,  
s o  t o  s p e a k ,  m e d i c a l  n e g l i g e n c e ,  - fo r  n o t  w a r n i n g  t h e  
c h i l d  a n d  n o t  s a y i n g  w h en  t h e  c h i l d  h a d  t h e  s c r e a m i n g  
s y n d r o m e ,  i n  G erm any , f o r  n o t  s a y i n g  t o  t h e  m o th e r ,
" D o n ' t  h a v e  a n y  m o r e . "  T h e n  we d o n ' t  b e l i e v e  t h a t  
t h e  U .S .  p r o p e r l y  a s k e d  t h e  q u e s t i o n s  b e f o r e  t h e y  
g a v e  t h e  t h i r d  s h o t .  T h e  c a s e  w a s  s e t t l e d  f o r  $600 ,000 . 
$390,000 w i l l  b e  p a i d  b y  t h e  U n i t e d  S t a t e s ,  $210,000 
w i l l  b e  p a i d  b y  R i c h a r d s o n - M e r r e l l .

K e l l i  w a s  i n j u r e d  e i g h t  y e a r s  a g o .  I f  s h e  g o t  t h e  s h o t  
i n  a  p u b l i c  h e a l t h  c l i n i c  t o d a y  h e r  p a r e n t s  w o u ld  p r o b ­
a b l y  b e  g i v e n  a  c o n s e n t  f o rm  t o  s i g n .  I t  g i v e s  t h e  
o f f i c i a l  g o v e r n m e n t  r i s k s :  B r a i n  d am ag e  o n e  i n  e v e r y
100,000 s h o t s .  H ig h  f e v e r ,  c o n v u l s i o n s ,  a b n o rm a l  
c r y i n g  o r  s h o c k . . . o n e  i n  e v e r y  7,000 c h i l d r e n .

A lm o s t  a l l  p a r e n t s  s i g n  t h e  f o rm .  K id s  c a n ' t  g o  t o  
s c h o o l  v i i t h o u t  t h e i r  s h o t s .
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YOUNG

THOMPSON

MBS. S'!SKA

■THCMPSGN

MENDELSOHN

THOMPSON

MARGE GRANT

p a g e  21

T h e  d o c t o r  kn o w s  t h a t  t h i s  i s  m a n d a te d  b y  r e g u l a t i o n .

So he  h a s  no  c h o ic e .

So h e  h a s  no  c h o ic e /  a n d  in d e e d  t h e  p a r e n t  has- no  c h o ic e

B a r b a r a  S y s k a  o f  S i l v e r  S p r i n g r  M a ry la n d  d i d s t ’ t . w a n t  h e r  
c h i l d  v a c c i n a t e d .  S h e  t o o k  i t  t o  c o u r t . . . s h e  l o s t .  • .

T h ey  do  n o t  i n f o r m  p a r e n t s  o f  t h e  m o s t  im p o r t a n t  a s p e c t s  
o f  i t .  A t l e a s t  n o t  a l l  im p o r t a n t  a s p e c t s  t o  m ake t h e  
i n f o rm e d  d e c i s i o n  a n d  t h e  m o re  im p o r t a n t/  t h e  c o n s e n t  
i s  c o e r c e d .

S i n c e  J a n u a r y  1979 h e r  c h i l d  h a s  b e e n  t a u g h t  a t  h om e .

I  recom m end  t h a t  p a r e n t s  c o n s u l t  a  l a w y e r ,  o r  t h a t  c h e y  
g o  t o  t h e i r  s t a t e  ] e g i s l a t o r s  a n d  t o  t h e i r  e l e c t e d  r e p ­
r e s e n t a t i v e s  a n d  m ake a  f u s s  a b o u t  i t .

M a rg e  G r a n t  a n d  a  g r o u p  o f  p a r e n t s  d i d  j u s t  t h a t .  T h ey  
l o b b i e d  t h e  W i s c o n s in  l e g i s l a t u r e  u n t i l  t h e y  g o t  a  la w  
m a k in g  v a c c i n e s  v o l u n t a r y  i n  t h e  s t a t e  o f  W i s c o n s i n .

T h e  law  new  s t a t e s  t h a t  i f  y o u  f o r  a n y  p e r s o n a l  b e l i e f  
o r  p e r s o n a l  c o n v i c t i o n  d o  n o t  w a n t  y o u r  c h i l d  im m un iz ed /  
v c u  c e r t a i n l y  d o  n o t  h a v e  t o .  I  i n s i s t e d  t h a t  t h i s  
l a w  m u s t  s t a t e  t h a t  a n y  p e r s o n  who im m u n is e s  a  s t u d e n t  
u n d e r  t h i s  law  m u s t  r e c o r d  a n d  i d e n t i f y  t h e  m a n u f a c ­
t u r e r  a n d  l o t  n u m b e r  u s e d  a n d  t h e  t y p e  o f  v a c c i n e  b e i n g  
g i v e n .  And i t  i s  now w r i t t e n  i n  t h e  l a w .  And I  f e e l  
v e r y  g o o d  a b o u t  t h a t .
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T H O M P S O N  
' I n t e r v i e w )

S c o t t i e ' s  Law ?

MARGE GRANT I  g u e s s  y o u  c o u l d  c a l l  i t  t h a t .  I t ' s  a  l i t t l e  l a t e  
f o r  h i  nr b u t  s em e  o t h e r  c h i l d  c o u l d  b e n e f i t ,  c e r t a i n l y ,

T H O M P S O N W is c o n s in  i s n ' t  t h e  o n l y  s t a t e  t h a t  h a s  g o n e  a g a i n s t  
f e d e r a l  g u i d e l i n e s  a n d  d e c i d e d  t o  a l l o w  p a r e n t s  a  
c h o i c e  a b o u t  t h e  DPT s h o t .  So h a v e  19 o t h e r  s t a t e s - . . . 
I n  M a r y la n d ,  V i r g i n i a  a n d  t h e  D i s t r i c t  y o u  m u s t  h a v e  
the- s h o t s  t o  g o  t o  s c h o o l .

E n d  o f  2 nd  S e g m en t
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THOMPSON

PREISER

MCDOWELL-*

THOMPSON

THOMPSON
( in t e r v i e w )

ROBBINS

THOMPSON

ROBBINS

So f a r  we h a v e  f o c u s e d  o n  t h e  g o v e rn m e n t  a n d  t h e  
m e d i c a l  c o m m u n ity .  B u t m a n u f a c t u r e r s ,  t h e  d r u g  
com p an ie s ,,  a l s o  h a v e  a  r e s p o n s i b i l i t y  t o  m ake s u r e  
t h a t  t h e  DPT v a c c i n e  i s  3 a i e  a n d  e f f e c t i v e .

I f  y o u ' r e  g o i n g  t o  p u t  s o m e th in g  o n  t h e  m a r k e t ,  y o u  
h a v e  t h e  u l t i m a t e  r e s p o n s i b i l i t y  t o  f i n d  o u t  w h a t  
t h a t  p r o d u c t  i s  d o i n g  o n  t h e  m a r k e t .  I s  i t  s a f e ,  •. 
i s  i t  c a u s i n g  p ro b le m s?

T h ey  a r e  t h e  o n e s  who a r e  m a k in g  t h e  m o n ey . T h e y  
a r e  t h e  o n e s  who c a n  a f f o r d  t o  do  t h e  n e c e s s a r y  
s t u d i e s  a n d . y e t  f h e y  h a v e n ' t  d o n e  th e m . . .

And i t ' 3 t h e  c h i l d r e n  o u t  t h e r e  who a r e  t h e  i n n o c e n t  
p a r t i e s  who s u f f e r .

A t t o r n e y s  P r e i s e r - a n d  M cD ow e ll a c c u s e  t h e  m a n u f a c t u r e r s  
o f  d e s t r o y i n g  v a c c i n e  r e c o r d s  b e f o r e  t h e y  c a n  b e  
s u b p o e n e d  f o r  a  DPT la w  s u i t .
We t r i e d  t o  t a l k  t o  a l l  o f  t h e  c o m p a n ie s  t h a t  m ake  
DPT b u t  n o n e  o f  th em  w o u ld  d o  . a n  o n - c am e ra  i n t e r v i e w .
So we a s k e d  t h e  FDA a b o u t  i t .

Do y o u  know  i f  m a n u f a c t u r e r s  s y s t e m a t i c a l l y  d e s t r o y  
r e c o r d s ?

You know , I  c a n ! t  a n s w e r  y o u .  I 'm  s u r e  t h e y  d o n ' t  
k e e p  r e c o r d s . . .

Do y o u  h a v e  a n y  c o n t r o l  o v e r  t h a t?  Do. y o u  r e q u i r e  
th em  t o  m a i n t a i n  r e c o r d s ?

A l l  r e c o r d s  o f  a d v e r s e  r e a c t i o n s  m u s t  b e  p a r t  o f  t h e i r  
m a n u f a c t u r i n g  f i l e  a n d  a r e  i n s p e c t e d  e a c h  y e a r  a s  
e a c h  m a n u f a c t u r i n g  e s t a b l i s h m e n t  i s  i n s p e c t e d  f o r  i t s  
m a n u f a c t u r i n g  a n d  c o n t r o l  p r o c e d u r e s .
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T H O M P S O N  
(i n t e r v i e w )

ROBBINS 

MARG2 GRANT

ROBBINS

THOMPSON
( in t e r v i e w )

ROBBINS

THOMPSON

HINMAN

Hew l o n g  d o  t h e y  h a v e  t o  k e e p  th e m ?

I  don.'t k n o w .  I ' m  s o r r y .

C u r  a t t o r n e y s  w e n t  t o  t h e  PDA a n d  a s k e d  f o r  t h e  
p r o t o c o l s  .a n d  t h e  t e s t i n g  o x  t h e  v a c c i n e ,  a n d  
w o u ld  y o u  b e l i e v e  j u s t  s e v e r a l  w e e k s  b e f o r e  t h e y  
l o s t . . . t h e y  j u s t  c o u l d n ' t  f i n d . . . i n  f a c t ,  t h e  
w o rd  t h e y  u s e d  w a s ,  "T h o s e  r e c o r d s  w e r e  h e r e ,  
b u t  t h e y  v a n i s h e d . "
I  h a v e  n o  q u e s t i o n  a b o u t  t h e  f a c t  t h a t  t h e r e  i s  a  
c o v e r - u p .  T h e r e  h a s  g o t  t o  b e .

T h e r e  i s  no  r e a s o n  why we s h o u l d  w a n t  t o  h i d e  
t h o s e  r e c o r d s  f r o m  a n y o n e .  I  h o p e  i t  h a s n ' t  
o c c u r r e d .  The- l a s t  t h i n g  we w a n t  t o  do  i s  t o  
b e  n e g l i g e n t  i n  o u r  c o n t r o l  o f  t h i s .

W e 'v e  know n a b o u t  th e .  r e a c t i o n s  t o  t h e  s h o t  f o r  
40 y e a r s .  Why o n l y  i n  1973 d i d  we s t a r t  t o  t h i n k  
a b o u t  i t  a n d  w o r r y  a b o u t  i t ?

I  t h i n k  t h a t  t h e r e  h a s  a lw a y s  b e e n  i n t e r e s t  i n  
p e r t u s s i s ,  b u t ,  y o u  know , t h e  v a c c i n e  w as s o  
e f f e c t i v e ,  t h e  s c i e n t i f i c  c o m m u n ity  d i d n ' t  c o n s i d e r  
i t  a  p r o b l e m .

B u t  how  e f f e c t i v e  i s  t h e  DPT v a c c in e ?  T h e  o f f i c i a l  
a n sw e r  f r o m  t h e  C e n t e r  f o r  D i s e a s e  C o n t r o l .

T h e  f a c t  t h a t  a  v a c c i n e  i s ,  s a y ,  80% e f f e c t i v e  
m ean s  t h a t  4 c u t  o f  5 p e o p l e  who r e c e i v e  t h e  v a c c i n e  
w o u ld  b e  p r o t e c t e d  f r o m  W hoop in g  C ough  i f  t h e y  a r e  
e x p o s e d  t o  i t  b u t  o n e  w o u ld  n o t .
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T H O M P S O N

STEWART

TECMPSON
( in t e r v i e w )

STEWART

T H O M P S O N

I t  d o e s n ' t  p r o d u c e  l i f e - l o n g  im m u n i ty .  I t  
d o e s n ' t  p r o d u c e  im m u n ity  i n  a l l  c h i l d r e n  who 
r e c e i v e  i t .  I t ' s  p o s s i b l e  t h a t  a  c h i l d  c o u l d  
g e t  t h e  f u l l  s e r i e s  o f  s h o t s  a n d  s t i l l  g e t  
w h o o p in g  c o u g h .  I t ' s  a l s o  v e r y  l i k e l y  t h a t  
t h e y  c o u l d  g e t  t h e  f u l l  s e r i e s  o f  s h o t s  a n d  6 
o r  7 y e a r s  l a t e r  g e t  a  m o d i f i e d  f o rm  o f  t h e  
d i s e a s e .

D r .  S t e w a r t  s a y s  t h e  E n g l i s h  s t a t i s t i c s  sh ew  
l a s s  t h a n  tw o - t h i r d s  o f  t h o s e  v a c c i n a t e d  a r e  
p r o t e c t e d .

I n  a n y  o u t b r e a k  o f  W hoo p in g  C ough  o r  p e r t u s s i s  
a b o u t  t h i r t y  p e r c e n t  o f  t h e  c h i l d r e n  h a v e  b e e n  
f u l l y  v a c c i n a t e d .

How l o n g  i s  t h e  DPT s h o t  ' e f f e c t i v e ?

F o r  tw o  o r  t h r e e  y e a r s  f r o m  t h e  t im e  o f  r e c e i v i n g  
i t .

T he DPT v a c c i n a  h a s  n e v e r  b e e n  c l i n i c a l l y  t e s t e d  
i n  t h e  U n i t e d  S t a t e s .  T h e  B r i t i s h - d i d  c l i n i c a l  
t e s t s  o n  t h e  v a c c i n e  b a c k  i n  t h e  l a t e  '4 0 r s  a n d  
fo u n d  i t  t o ' b e  e f f e c t i v e  b u t  r e a c t i v e .

By C o n g r e s s i o n a l  m a n d a t e  i n  1973, t h e  F o o d  a n d  
D ru g  A d m i n i s t r a t i o n  s e t  u p  p a n e l s  t o  r e v i e w  a l l  
v a c c i n e s  o n  t h e  m a r k e t .  W h i le  t h e  r e p o r t  o n  
b a c t e r i a l  v a c c i n e s  h a s  n e v e r  b e e n  p u b l i s h e d ,  we 
w e r e  a b l e  t o  g e t  a  d r a f t  o f  i t  u n d e r  t h e  F re e d o m  
o f  I n f o r m a t i o n  A c t .
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I t  sh ew s  t h a t  v e r y  few  m a n u f a c t u r e r s  o f  t h e  OPT 
v a c c i n e  w e r e  a b l e  t o  g i v e  t h e  p a n e l  a n y  d o c u m e n ta ­
t i o n  t h a t  t h e i r  v a c c i n e  w as e i t h e r  e f f e c t i v e  o r  s a f e .  
I t  sh ew s  t h a t  t h e  p a n e l  w e n t  a h e a d  a n d  c o n t i n u e d  
l i c e n s e s -  a n yw ay , p e n d in g  m o re  i n f o r m a t i o n .  And i t  
sh o w s  o n e  DPT v a c c i n e  t h a t  w a s  O .K . 'd  o n  a  t h r e e  t o  
tw o  v o t e .  D r .  M o r t im e r  w a s  a  m em ber o f  t h a t  p a n e l .

H e re  w e ’v e  g o t  a  h i g h l y  r e p u t a b l e  m a n u f a c t u r e r  
w h o s e  m a n u f a c t u r i n g  t e c h n i q u e s  i n s o f a r  a s  we c a n  
t a l l  a r e  im p e c c a b l e ,  w ho i n s o f a r  a s  we c a n  t e l l  i o e s  
e v e r y t h i n g  t o  m o n i t o r  w h a t  h a p p e n s  w i t h  t h a t  v a c c i n e  
•as b e s t  t h a t  m a n u f a c t u r e r  c a n ,  a n d ,  m o r e o v e r ,  a  
v a c c i n e  u p o n  w h ic h  t h e  p u b l i c  d e p e n d s .  T h e r e f o r e ,  
i t  s e em s  e n t i r e l y  a p p r o p r i a t e  t o  u s  t o  p e r m i t  t h a t  
v a c c i n e  t o  b e  p r o d u c e d  f o r  a n o t h e r  p e r i o d  o f  "X** 
y e a r s .

How c a n  a  v a c c i n e ,  w h i c h  e v e ry '  c h i l d  i n  A m e ric a , 
m ig h t  b e  e x p o s e d  t o ,  b e  O .X „ t d. o n  a  t h r e e  t o  tw o  
v o te ?

B e c a u s e  t h e r e  w as c i r c u m s t a n t i a l  e v i d e n c e  t h a t  i t  
w o rk e d .

B u t  a  t h r e e  t o  tw o  v o te ?

T h a t ' s  a  f a r  g r e a t e r  m a j o r i t y  t h a n  w e e l e c t  p r e s i d e n t s  
o n r

T h e r e  w a s  no  r e a s o n ,  I  t h i n k ,  a t  t h a t  t im e  t o  q u e s t i o n  
t h e  e f f i c a c y  o f  t h e  p r o d u c t s  b e c a u s e  t h e y  w e re  s o  sue.-  
s e s s r u l .  T he  s t a n d a r d s  o f  s a f e t y  a n d  e f f i c a c y  t h a t  
we d em and  f o r  v a c c i n e s  p r o b a b l y  e x c e e d  b y  a  g r e a t  d e a l  
t h o s e  s t a n d a r d s  t h a t  we h a v e  f o r  a lm o s t  e v e r y t h i n g  
e l s e  t h a t  w e o f f e r  a s  m e d i c i n e s .

E v e r y  l o t  t h a t  t h e  m a n u f a c t u r e r  m ak e s  i s  t e s t e d  b o t h  
a t  t h e  m a n u f a c t u r e r  a n d  a t  t h e  B u r e a u  o f  B i o l o g i e s .
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I s  t h a t :  n o r m a l ?

N o , i t  r e f l e c t s  o u r  c o n c e r n  f o r  t h i s  v a c c in e .

A G e n e r a l  A c c o u n t in g  O f f i c e  a u d i t  i n  1979 fo u n d , t h e  
t e s t  FDA u s e s  t o  e x am in e  t h o s e  l o t s  i s  f a u l t y .  An FDA 
p a n e l  a l s o  q u e s t i o n e d  t h e  a d e q u a c y  o f  c u r r a n t  v a c c in e ,  
r e s t s  a n d  n o t e d  t h a t  t h e y  a r e  c o n d u c t e d  o n  t h e  p r e ­
m is e  t h a t  c h i l d r e n  i n  t h i s  c o u n t r y  g e t  t h r e e  s h o t s , . . .  . 
i n  f a c t  m o s t  c h i l d r e n  g e t  f o u r .
B obby  Y oung  who w o rk e d  a t  t h e  FD A 's B u r e a u  o f  3 i o l o g i c s .

I  b e l i e v e  t h a t  s c i e n t i s t s  a t  FDA w o u ld  i n d i c a t e  t o  y o u  
t h a t  t h e  m ou se  p r o t e c t i o n  t e s t  t h a t  t h e y  em p lo y  f o r  
p e r t u s s i s  ' v a c c i n e  i s  n o t  a d e q u a t e .

O u r a n a l y s i s  o f  t h e  v a c c i n e  e f f e c t i v e n e s s  b y  t h e  
l a b o r a t o r y  t e s t  i s  n o t  a s  g c c d  a s  we w o u ld  l i k e ,  b u t  
i t  c e r t a i n l y  c a n ’ t  b e  t o o  b a d  s i n c e  t h e  v a c c i n e  has- 
b e e n  s o  e f f e c t i v e .

T h ey  h a v e  t h e i r  own v e s t e d  i n t e r e s t  a n d  t h e i r  own 
a u t h o r i t i e s  a n d  e x p e r t s  who a r e  b e i n g  p a i d  s a l a r i e s  
t o  m ake t h i s  a p p e a r  t o  b e  a  v e r y  p r o t e c t i v e  a n d  
s a f e  v a c c i n e .  And a n y t h i n g  t h a t  m i t i g a t e s  a g a i n s t  
t i l e  s a f e t y  a n d  p r o t e c t i v e n e s s  o f  a  v a c c i n e  i n  e s s e n c e  
m i t i g a t e s  a g a i n s t  t h e i r  r e c o m m e n d a t io n s .

W h ile  t h e  g o v e r n m e n t  h a s  s a i d  f o r  y e a r3  t h a t  the- 
v a c c i n e  i s  e f f e c t i v e  a n d  s a f e . . . i t  i s  w o r k in g  h a r d  
t o  t r y  t o  d e v e l o p  a  new  v a c c i n e .  I n  f a c t ,  w i t h  t h e  
FD A 's h e l p ,  t h e  J a p a n e s e-  r u s h e d  a  new , w h a t  t h e y  c a l l  
p u r e r  v a c c i n e  o n t o  t h e  m a r k e t  a f t e r  J a p a n e s e  p a r e n t s  
l o s t  c o n f i d e n c e  i n  t h e  o l d  s h o t .  T h a t  v a c c i n e ,  h o w e v e r ,  
h a s  n e v e r  b e e n  c l i n i c a l l y  t e s t e d  so  i t  m ay b e  tw o  t o  
f o u r ,  m ay b e  t e n  years-  b e f o r e  i t  i s  d e t e r m i n e d  t o  b e  
s a f e  e n o u g h  t o  u s e  h e r e  i n  the- US.
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I f  t h e  g o v e r n m e n t  h a d  s a i d ,  "L o o k , t h e r e  i s  a  r e a l  
s e r i o u s  p r o b l e m  w i t h  t h i s  v a c c i n e , "  a  l o n g  t im e  
a g o ,  m aybe we w o u ld  h a v e  h a d  a  new  v a c c i n e  a  l o n g  
t im e  a g o .

T h a t 1s  p e r f e c t l y  p a s s i b l e ,  b u t  t h e  g o v e r n m e n t  h a s  t o  
e s t a b l i s h  p r i o r i t i e s .

T h e  f a c t  i s ,  we m ay h a v e  h a d  a  s a f e r  s h o t  a  l o n g  t im e  
a g o .  F o r  m any y e a r s  t h e  E l i  L i l l y  Com pany p r o d u c e d  
a  d i f f e r e n t  t y p e  o f  DPT v a c c i n e  w h ic h  i t  c a l l e d  
T r i S o l g e n .

I t  w a s  t h e  im p r e s s i o n  c f  t h e  p h y s i c i a n s  t h a t  u s e d  
t h e  v a c c i n e  t h a t  t h i s  w a s  t h e  s a f e s t  W h o o p in g  C ough  
v a c c i n e  on. t h e  m a r k e t .  I  d o n ' t  k n o w .i f  t h a t ' s  r e a l .  
I t 13 o n l y  h e a r s a y  e v i d e n c e .  I t  w a s  n e v e r  r e a l l y  
q u a n t i t a t i v e l y  c o m p a r e d .

Why, i f  y o u  t h o u g h t  t h a t  t h e  L i l ly -  v a c c i n e  m ig h t  b e  
l e s s  r e a c t i v e  a n d  s t i l l  b e  e f f e c t i v e ,  w o u l d n ' t  y o u  
h a v e  t a k e n  a  c l o s e  l o o k  a t '  i t  y o u r s e l f  t o  d e t e r m i n e  
w h e t h e r  i t  r e a l l y  w as a  b e t t e r  v a c c in e ?

We a r e  d e v e l o p i n g  a  v a c c i n e ,  b u t  o u r  p r im a r y  o b j e c t i v e  
i s .  t a  t r y  t o  u n d e r s t a n d  i n  a s  p r e c i s e  a n d  a s  m o d e m  
t e r m s  a s  w e  c a n  t h o s e  c o m p o n e n ts  o f ' t h e  v a c c i n e  t h a t  
c a u s e  s i d e  r e a c t i o n s ,  a n d  t h a t  a l s o  m ig h t  c a u s e  im m u n ity .

B u t  i n  t h e  c a s e  o f  t h e  L i l l y  v a c c i n e ,  i s  i t  p o s s i b l e  
t h a t  w e c o u l d  h a v e  l e t  s  g o o d  o n e  g e t  away?

ROBBINS Oh, I  t h i n k  we h a v e  n o  c o n t r o l  o v e r  t h a t .  T h a t  w as 
t h e  d e c i s i o n  o f  t h e  E l i  L i l l y  Com pany t o  s t o p  i t s  
m a n u f a c t u r e .



THOMPSON T h e r e  a r e  sem e  c h i l d r e n  who a b s o l u t e l y  s h o u l d  n o t  
. g e t  t h e  DTP s h o t .  T h e r e  a r e  som e c h i l d r e n  who a r  
a t  s e r i o u s  r i s k  i f  t h e y  d o .

W e ' l l  e x a m in e  t h a t  i n  j u s t  a  m om en t.

p a g e  2 9
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T he  FDA i s  w o r k in g  o n  a  new  v a c c i n e  w h ic h  i t  h o p e s  
wi l l  b e  e f f e c t i v e  b u t  a l s o  a  l o t  l e s s  r e a c t i v e  t h a n  
t h e  o n e  t h a t  w e h a v e  now . T h e  p r o b l e m  i s ,  .n o r c d y  
know s w hen  t h a t  v a c c i n e  w i l l  b e  a v a i l a b l e .  A nd , 
i n  t h e  m e a n t im e  p a r e n t s  m u s t  d e c i d e  w h e t h e r  t h e y  w i l l  
o r  w i l l  n o t  g ive-  t h e i r  c h i l d r e n  t h e  DPT v a c c i n e -

We t e l l  y o u  t h i s . . . t h e  d i s e a s e  w h o o p in g  c o u g h . . .  
p e r t u s s i s . . . i s  n o t  a  p l e a s a n t  d i s e a s e .  I t  l a s t s  a  
l o n g  t im e .  B u t ,  f ro m  e v e r y t h i n g  we h a v e  s e e n ,  i t  i s  
no  l o n g e r  a  k i l l e r . . .  e x c e p t  i n  i n f a n t s  who a r e  
p r o b a b l y  t o o  y o u n g  t o  .- rece iv e  t h e  v a c c i n e .

We c a n  a l s o  t e l l  y o u  t h i s . . .  som e c h i l d r e n  a n d  som e 
f a m i l i e s  a r e  m uch  m o re  a t  r i s k  t h a n  o t h e r s .  No o n e  
know s m o re  a b o u t  t h a t  t h a n  D an  a n d  M ary  Re s c  i n i  t i  
o f  B in g h a m to n ,  New Y o rk .

ANTHONY R E SC IN IT I 
AGS: 19
REACTION: P e r s i s t a n t  c r y ,  f e v e r ,  s e i z u r e s  
S e v e r e l y  d i s a b l e d  a n d  r e t a r d e d

T ony  R e s c i n d t i . . . 19 y e a r s  o l d . . . h e  s u f f e r s  a  c o n v u l s i o n  
a b o u t  o n c e  a  d a y .  T h e  d r u g s  t o  c o n t r o l  h i s  c o n v u l s i o n s  
c o s t  51200" a  y e a r . . . h e  h a s  s p e n t  p a r t  o f  h i s  l i f e  i n  
a n  i n s t i t u t i o n .

•
T on y  c o n v u l s e d  w i t h i n  24 h o u r s  a f t e r  g e t t i n g  t h e  DPT 
s h o t .  R e g a r d l e s s ,  d o c t o r s  c o n t i n u e d  t h e  r e s t  o f  t h e  
s h o t s .  A f t e r  T o n y ' s  h i s t o r y  w i t h  t h e  DPT s h o t ,  h i s  
b r o t h e r  L eo  s h o u l d  n e v e r  h a v e  h a d  t h e  v a c c i n e .

LEO R ESC IN IT I 
AGE: 17
REACTION: F e v e r ,  c o n v u l s i o n s  
S e v e r e l y  d i s a b l e d  a n d  r e t a r d e d

L eo  R e s c i n d t i . . .1 7  y e a r s  o l d . . . O n l y  a  f e w  h o u r s  a f t e r  
h i s  f i r s t  DPT s h o t , .  L ao  t o o ,  w e n t  i n t o  c o n v u l s i o n s .
H i s  t e m p e r a t u r e  s o a r e d .  . . r e g a r d l e s s  r h i s  p e d i a t r i c i a n  
gave, h im  a  s e c o n d  s h o t .

I n  t e rm s  o f  t h e  s e v e r e  c o m p l i c a t i o n — e n c e p h a l o p a t h y  
t h a t  i n f o r m a t i o n  w as  a l l  a n e c d o t e  u n t i l  l e s s  t h a n  a  
y e a r  a g o . . . u n t i l  t h e  B r i t i s h  s t u d y  a p p e a r e d .
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□ id  h e  3 a y  l a s t  c o u p le  o f  y e a r s ?  T’,o  y e a r s ?

T h a t ’ s  w h a t  h e  s a i d .  W e ll  h e  s a i d ,  s i n c e  t h e  N a t i o n a l  
C h i l d h o o d  E n c e p h a lo p a t h y  S tu d y  i n  E n g l a n d .

I  c a n ' t  3 p e a k  f o r  t h e  w h o le  m e d i c a l  c o m m u n ity . -I 
c a n  o n l y  3 p e a k  f o r  m y s e l f .  I ' v e  a lw a y s  k n o w n . th a t ,  
w h o o p in g  c o u g h  v a c c i n e s  d o  p r o d u c e  sem e s i c e  r e a c t i o n s .

We d i s c o v e r e d  w h i l e  r e s e a r c h i n g ’ t h i s  s t o r y  t h a t  . 
m any d o c t o r s  a n d  n u r s e s  a r e  n o t .  a w a r e  o f  t h e  r i s k s  
o r  r e a c t i o n s . . . o r  t h e  w a r n i n g  s i g n s  t h a t  m ean  t h e  DPT
s h o t  s h o u l d  n o t  b e  g i v e n  t h e  s e c o n d  t im e .

C a s e  i n  p o i n t :  T h e  D i s t r i c t  o f  C o lu m b ia  M e d i c a l  
S o c i e t y  h e l d  a  r e c a n t  s e m in a r  o n  im m u n i z a t i o n s .
W han a  p a n e l  o f  d o c t o r s  a n d  s c i e n t i s t s ,  w as a s k e d  
i f  a  DPT s h o t  s h o u l d  b e  g i v e n  t o  c h i l d r e n  who h a v e  
h a d  •. f e b r i l e  c o n v u l s i o n s ,  n o  d e f i n i t i v e  a n sw e r  w a s .  

• g iv e n .  I n  f a c t ,  D r .  S a u l  Kr u gman , a  w e l l  know n  
p r o f e s s o r  o f  p e d i a t r i c s  a t  New Y o rk  U n i v e r s i t y ' s  
M e d i c a l  C e n t e r  s a i d .  . .A  h i s t o r y  o f  c o n v u l s i o n s  n o t  
a  r e a s o n  t o  a v o i d  t h e  *?* p a r t  o f  t h e  DPT s h o t .
T h e  p e o p l e  a t t e n d i n g  t h a t  m e e t i n g  w e r e  m i s i n f o rm e d .

C o n v u l s i o n s  a r e  s p e c i f i c a l l y  l i s t e d  b y  t h e  A m e r ic a n  
A cadaiiry  o f  P e d i a t r i c s  i n  t h e  P e d i a t r i c  R edbook  a s  a  
c o n t r a i n d i c a t i o n  t o  g i v i n g  a n o t h e r  s h o t .  H e re  i s  
w h a t  t h a t  d o c t o r ' 3 h a n d b o o k  s t a t e s  a s  r e a s o n s  n o t  
t o  g i v e  a n o t h e r  w h o o p in g  c o u g h  p a r t  o f  t h e  DPT s h o t  
t o  y o u r  c h i l d :

H ad a  h i g h  f e v e r  
H ad  c o n v u l s i o n s  
W en t i n t o  s h o c k  

• C o l l a p s e d  
C r i e d  E x c e s s i v e l y  
L o s t  a w a r e n e s s  o r  
S h ew ed  s i g n 3  o f  b r a i n  d a m a g e .
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M a n u f a c tu r e r s ,  a d d  t h a t  y o u  s h o u l d  no t, g i v e  t h e  s h o t  
t o  c h i l d r e n  w i t h  a e i  r o u s  s y s t e m  d i s o r d e r s ,  t h o s e  
u n d e r g o i n g  c h e m i c a l  t h e r a p y  o r  who h a v e  h a d  an  
i n f e c t i o n  o r  f e v e r .  W h i le  t h e  A m e r ic a n  A cadem y  o f  
P e d i a t r i c s  d o e s  n o t  i n c l u d e  i t  i n  i t s  g u i d e b o o k ,  
m a n u f a c t u r e r s  s a y  y o u  s h o u l d  n o t  v a c c i n a t e  a  c h i l d  
who h a s  a  p e r s o n a l  o r  f a m i l y  h i s t o r y  o f  c e n t r a l  
n e r v o u s  s y s t e m  d i s o r d e r s  o r  c o n v u l s i o n s ,  l i k e  t h e  
R e s c i n i t i  f a m i l y .

B u t ,  w h a t  a b o u t  t h e  c h i l d r e n  who h a v e  a l r e a d y  b e e n  
dam aged?  W ho' s  h e l p i n g  them ?  U n l e s s  t h e y  s u e , a n d  
m any f a m i l i e s  d o n 11 h a v e  t h e  m oney  o r  d o n 11 w a n t  t o  
d o  t h a t . . .n o b o d y  i s  h e l p i n g  th em  p a y  t h e  e n o rm o u s  
c o s t s  t h a t  a  b r a i n  d am ag e d  c h i l d  b r i n g s  u p o n  a  
f a m i l y .

X j u s t ,  r e c e n t l y  r a a d  t h a t  i t  i s  g o i n g  t o  go  up  t o  
$100 a  d a y  i f  y o u  i n s t i t u t i o n a l i z e  a  c h i l d  l i k e  
S c o t t -  T h o s e  a r e  t a x  d o l l a r s .  Now, t h a t ' s  $36,000 
a  y e a r  f o r  o n e  i n d i v i d u a l .  I  c a n  k e e p  h im  home w h e r e  
h e  r e a l l y  b e l o n g s ,  w h e r e  w e w a n t  h im , f o r  f a r  l e s s .  
B u t  s u r e l y  a  c h i ld -  l i k e  t h i s  d e s e r v e s  t o  s t a y  o u t  o f  
a i t  i n s t i t u t i o n  a n d  u n l e s s  t h e r e  i s  c o m p e n s a t i o n ,  
y o u  s im p ly  c a n n o t  d o : i t .

A t  l e a s t  s i x  n a t i o n s  p r o v i d e  comp e n s a t i o n  f o r  v a c c i n e  
r e l a t e d  i n j u r d . e s .  T h e y  a r e  G r e a t  B r i t a i n — w h ic h  h a s  
m ade  t a x  f r e e  a w a rd s  o f  $20,QQQ e a c h  t o  j u s t  u n d e r  600 
DPT v i c t i m s ,  J a p a n ,  P r a n c e ,  D en m a rk , W e s t G e rm any  a n d  
S w i t z e r l a n d .  O n ly  o n e  s t a t e  i n  t h i s  c o u n t r y  h a s  a  
c o m p e n s a t i o n  p r o g r a m :  C a l i f o r n i a .  I t ' s  b e e n  i n  
e f f e c t  s i n c e  I P 7?/. I t s  f i r s t  a w a r d . . . a  t h r e e - m o n th  o l d  
DPT v i c t i m .

•

T h e  o n l y  t im e  t h e  U .S .  g o v e r n m e n t  h a s  c o m p e n s a t e d  
v i c t i m s  w a s  f o r  a d v e r s e  r e a c t i o n s  t o  t h e  s w in e  f l u  
v a c c i n e .  I t  h a s ,  h o w e v e r ,  c o m m is s io n e d  tw o  s t u d i e s -  
t o  t r y  t o  d e t e r m i n e  the- c o s t  o f  an- o v e r a l l  v a c c i n e  
c o m p e n s a t i o n  p r o g r a m .  I t  w a s  d e t e r m i n e d  t h e  c o s t  
per-  DPT v i c t i m  c o u l d  b e  a s  h i g h  a s  $890,QQQ. No 
l e g i s l a t i o n  h a s  e v e r  b e e n  i n t r o d u c e d .  T h e  o f f i c i a l  
p o s i t i o n . .•
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H INMAN

THOMPSON

T h e  p o s i t i o n  o r  t h e  D e p a r tm e n t  o f  H e a l t h  a n d  Hum an 
S e r v ic e s  h a s  b e e n  t h a t  t h e r e  i s  n o t  a s  y e t  e v id e n c e  
th a n  s u c h  a s y s te m  i 3  n e e d e d .

T h o u s a n d s  o f  c h i l d r e n  g e t  t h e  "P "  p a r t  o f  t h e  DPT 
s h o t  a n d  a p p a r e n t l y  s u f f e r  few  c o n s e q u e n c e s .
H ow ev e r , som a c h i l d r e n  h a v e  s u f f e r e d  l e a r n i n g  
d i s a b i l i t i e s  a n d  s e v e r e  b r a i n  d am age  a s  a  d i r e c t  
r e s u l t  o f  t h e  s h o t .
T h e r e  i s  no  w ay o f  k n o w in g  how m any DPT v i c t i m s  t h e r e  
a r e  i n  t h e  U n i t e d  S t a t e s ,  b u t  t h e r e  c e r t a i n l y  a r e  f a r  
m o re  t h a n  t h e  m e d i c a l  c o m m u n ity  o r  t h e  g o v e r n m e n t  w o u ld  
l i k e  t o  a d m i t .  T h e  g o v e r n m e n t  h a s  known, a b o u t  
s e r i o u s  r e a c t i o n s  t o  t h e  DPT s h o t  f o r  40 y e a r s .  I t s  
o n e  -̂r»H o n l y  s t u d y  i n  19 73 s h o w e d  a  v e r y  h i g h  r a t e  o f  
r e a c t i o n  to"* t h e  s h o t ,  b u t  t h a t  s t u d y  h a s  v i r t u a l l y  
b e e n  i g n o r e d .  So h a s  t h e  e v i d e n c e  t h a t  o t h e r  c o u n t r i e s  
h a v e  f o u n d  t h a t  w h o o p in g  C ough  i s  p r o b a b l y  n o t:  t h e  
d r e a d  d i s e a s e  i t  u s e d  t o  b e  a n d  t h e  v a c c i n e  m ay n o t  
b e  a s  e f f e c t i v e  a s  p r e v i o u s l y  t h o u g h t .
We h a v e  f o u n d  i n  our* i n v e s t i g a t i o n  o f  t h e  DPT 3 h o t  
t h a t  m any d o c t o r s  a n d  n u r s e s  a r e  m i s in f o rm e d  a b o u t  
j u s t  w h ic h  c h i l d r e n  a r e  a t  r i s k  i f  t h e y  a r e  g i v e n  
t h e  v a c c i n e .  We h a v e  a l s o  f o u n d  m o s t  d o c t o r s  t h a t  s e e  
r e a c t i o n s  t o  t h e  s h o t  do  n o t  r e p o r t  th em  t o  t h e  
g o v e r n m e n t  o r  t h e  m a n u f a c t u r e r s  o r  t o  p a r e n t s .

We h a v e  f o u n d  v a c c i n e s  h av?  b e e n  a l l o w e d  o n  t h e  m a r k e t  
w i t h  l i t t l e  e f f e c t i v e n e s s  o r  s a f e t y  d a t a ,  a n d  t h a t  
t h e  t e s t s  f o r  d e t e r m i n i n g  t h o s e  t h i n g s  i s  f a u l t y  
i n  i t s e l f .
W ha t i s  p e r h a p s  t h e  m o s t  d i s c o n c e r t i n g  a b o u t  a l l  o f  
t h i s  i s  t h a t  s t a t e s  a n d  p r i v a t e  d o c t o r s  h a v e  b l i n d l y  
f o l l o w e d  t h e  l e a d  o f  t h e  g o v e r n m e n t  i n  m a k in g  t h i s  
s h o t  m a n d a t o r y ,  w h i l e  a t  t h e  sam e  t im e ,  w e 'v e  f o u n d  
som e d o c t o r s  t h e m s e l v e s  h a v e  c h o s e n  n o t  t o  g i v e  t h e  
*P W p a r t  o f  t h e  v a c c i n e  t o  t h e i r  own c h i l d r e n ,  
c h o o s i n g  i n s t e a d  t o  g i v e  j u s t  t h e  "D "  a n d  t h e  "T * .

O u r  o b j e c t i v e  h a s  b e e n  t o  p r o v i d e  i n f o r m a t i o n  so  t h e r e  
c a n  b e  a n  i n f o rm e d  d i s c u s s i o n  a b o u t  W hoop in g  C o u g h . . .  
T h e  d i lem m a  f o r  p a r e n t s  r e m a i n s .
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STEWART

HINMAN

( C h i l d  c r y i n g ,  
r e c e i v i n g  s h o t  
FATHER o f  C h i l d

I  w o u l d  c e r t a i n l y  v a c c in a r a  m y c h i l d . . . y e s .

I  w o u ld  p r o b a b l y  a d v i s e  a g a i n s t  i t . • ► i f  t h e  r e s t  o f  
t h e  c o m m u n ity  w e r e  g e t t i n g  t h e  p e r t u s s i s . -

M uch m o re  i s  t o  b e  g a i n e d  b y  im m u n iz in g  t h e  c h i l d r e n  
w i t h  o u r  c u r r e n t  v a c c i n e s  w i t h  i t s  l i m i t a t i o n s , t h a n  
b y  a l l o w i n g  o u r  c h i l d r e n  t o  b e  - ex p o sed  t o  c o n t r a c t i n g  
P e r t u s s i s .

I  f e e l  t h a t  t h e  v a c c i n e  s h o u l d  n o t  b e  u s e d ,  b e c a u s e  
t h e  v a c c i n e  t o d a y  r e p r e s e n t s  a  m uch  g r e a t e r  t h r e a t  
t h a n  t h e  W ho o p in g  C oug h  i t s e l f  d o e s .

I  re c o m m en d e d  i n  w r i t i n g  t o  my d a u g h t e r , s o  s h e  c o u l d  
t a k a  t h i s  l e t t e r  t o  h e r  p e  i a t r i c i a n  (we d o n r t  n o r m a l l y  
c o m m u n ic a te  t h a t . f o rm a l l y )  . h a t  my g r a n d s o n s  r e c e i v e  
t h e  "D " a n d  t h e ' T *  .c o m p o n e n t g f  DET b u t  n o t  t h e  
p e r t u s s i s  c o m p o n e n t .

I  b e l i e v e  i t  s h o u l d  b e  g i v e n  t o  e v e r y  c h i l d  i n  t h e  
U n i t e d  S t a t e s  w i t h  t h e  e x c e p t i o n  o f  v e r y  r a r e  c h i l d r e n  
i n  w h ic h  t h e r e  i s  a  s p e c i f i c  r e a s o n  n o t  t o .

I  b e l i e v e  t h a t  t h e  r i s k  o f  d am ag e  f r o m  t h e  v a c c i n e  
i s  now  g r e a t e r  t h a n  t h e  r i s k  o f  d am ag e  f r o m  t h e  d i s e a s e .

I  d o n ' t  b e l i e v e  w e  h a v e  r e a c h e d  a' s t a g e  i n  t h i s  
c o u n t r y  w i t h  p e r t u s s i s  w h e r e  we h a v e  a p p r o a c h e d  t h e  
s t a g e  w h e r e  v a c c i n a t i o n  i s  m o re  h a z a r d o u s  t h a n  
t h e  r i s k  o f  d i s e a s e .  ;1

S e e . . . i t ' s  a i l  g e n e  a l r e a d y .

END 0? PROGRAM
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Before it’s too 
late, vaccinate
Measles 
epidemics 
a warning
B y  ANN CHANDON NET
TIMES WRITER
B efore it’s too late, vacci­

nate.

That’s the theme of 
National Immunization 

Week, Sept. 22-28, a joint cam­
paign of the Children's Action 
Network and the American 
Academy of Pediatrics.

The campaign’s message is 
that recent measles epidemics 
are a warning that many of 
America’s youngsters are vul­
nerable to diseases once nearly 
erradicated, said Dr. Rosalyn 
Singleton. Singleton is a pediatri­
cian at the Alaska Native Medi­
cal Center and a fellow of the 
American Academy of Pediat­
rics.

“The whole focus of this cam­
paign is a result of the measles 
epidemic which started suddenly 
in 1986,” Singleton said. “We 
thought we had eliminated mea­
sles from this country, but then 
we started to see fairly large epi­
demics.”

After an all-time low of 1,000 
reported measles cases in 1988, 
Singieton said, 1990 saw 26,500 
cases reported, with more than 
60 deaths.

“The main reason this is oc- 
curing is that preschoolers are 
not getting immunized as much 
as they were."

Nationally, Singleton said, 
about one-third of pre-schoolers 
are not fully immunized. In some 
inner city areas, half of the pre­
schoolers are not immunized. 
This has triggered major rnea-



sles epidemics in Los Angeles, 
Chicago and New York.

In fact, In 1990, there were 
more deaths from measles in the 
United States than have been 
seen in any single year since 
1970. Most of the deaths were 
among pre-schoolers.

Parents need not fear 
vaccines, Singleton said. 
“Vaccines are 95 per­
cent effective. They 
could have prevented 
hundreds of deaths na­
tionally.”

One toddler in Alaska 
died in 1990 from the 
complications of mea­
sles.

The cost of a single vaccina­
tion is $15 to $25, putting the total 
cost of immunizing a baby from 
two months through kindergar­
ten boosters at $250 to $300.

For parents who can't afford 
vaccinations through a private 
physician, there are free public 
sources, like the Indian Health 
Service and Municipality-spon­
sored well-baby clinics.

The cost In terms of dollars is 
insignificant, Singleton said, “if

you look at the cost of grief when 
your child dies.”

Infection can have severe 
ramifications, Singleton added. 
“Mumps can cause sterility in 
males. Rubella in a pregnant 
women can cause congenital ru­
bella in her child — heart de­

fects, deafness, retardation or 
death. Polio can cause paralysis. 
Diphtheria and tetanus can 
cause death. Whooping cough 
can cause infants to stop breath­
ing, to have seizures from loss of 
oxygen, or long-term lung dam­
age.”

Parents may neglect to have 
their children vaccinated be­
cause they fear side effects, Sin­
gleton said. But side effects such 
as fever, fussiness and tender­
ness at the injection site are

short-lived.
“First-time parents today 

may never have seen a case of 
polio or a case of measles,” Sin­
gleton said. “They don't under­
stand that polio can be devastat­
ing. They think of measles as 'a 
regular childhood disease.’ But it 

can cause pneumonia or 
encephalitis. We need to 
alert ourselves that 
these are important dis­
eases to prevent.”

Like Singleton, Janine 
Schoelhom, immuniza­
tion program coordina­
tor for the State of Alas­
ka, is concerned that, for 

many children, vaccination is put 
off.

"Kids need to get vaccinated 
on time. As soon as a child is eli­
gible for vaccination, he should 
be vaccinated. It should not be 
postponed. When we see vaccine- 
preventable disease, often we 
see it in children who are old 
enough to be vaccinated — but 
the parents have postponed it. 
Unfortunately, those are the chil­
dren most severely affected. Our 
goal in the state is 90 percent im­

munization by age two.”
By age two, children should 

have had the following vaccina­
tions:

e 4 DPT (to prevent diphthe­
ria, tetanus nnd pertussis or 
whooping cough)

• 3 OPV (oral |>olio vaccine)
• 1 MMR (measles, mumps, 

rubella)
Earlier this month, the Amer­

ican Medical Association recom­
mended that a two-dose measles 
vaccine strategy be imple­
mented in the measles-mumps- 
rubella vaccine, to make vacci­
nation a simplified procedure.

These Immunizations are an 
absolute requirement for day 
care entry, Schoelhom said.

Ironically, children who are 
cared for at home, whose moth­
ers do not work for their first two 
years or longer, are among those 
at high risk for not receiving the 
proper vaccines by age two. 
Therefore, when these children 
do venture out into the general 
population, they are ripe for all 
sorts of infections.

Schoelhom cited a state-wide 
See Shots, page E2

‘W e  t h o u g h t  w e  h a d  
e l i m i n a t e d  m e a s l e s  f r o m  t h i s  
c o u n t r y ,  b u t  t h e n  w e  s t a r t e d  
t o  s e e  f a i r ly  l a r g e  e p i d e m i c s . ’



Shots
Continued from page El

sample of kindergartens, which 
found that among kindergarten­
ers last year, fewer than GO per­
cent had been fully Immunized 
by age two. "So we have quite a 
few children out there who are at 
risk."

"Because we have been able 
to reduce the incidence of dis­
ease, people start thinking the 
vaccine is more dangerous than 
the disease. And that’s just not 
true,” Schoelhom said.

"Some people think vaccine- 
preventable diseases are ex­
tinct; that there’s no chance of 
them getting them," Schoelhom 
said. "Actually, we do have im­
ported disease in Alaska. We 
have a lot of travel between 
Alaska and other places, and 
they are at risk particularly for 
pertussis, measles and rubella.” 
These diseases can kill.

Measles is so infectious that 
onlookers sitting in an emer­
gency room or a pediatrician’s 
office can catch it from an in­
fected person’s just passing 
through.

During the national immuniza­
tion week, Alaska’s radio and 
television stations will be run­
ning messages about the impor­
tance of immunization, and 
clinics across the state will state 
their own local campaigns.

"Alaska has good laws," Sin­
gleton said, "so we have some of 
the best immunization rates for 
vaccination for school-age chil­
dren in the nation. But pre­
schoolers are falling through the 
crack. They usually get the first 
shots, but don’t get the measles 
at 15 months and the DPT at 18 
months. This puts them at risk."

Phone Numbers 
The Municipality of Anchorage 
has a 24-hour recording on immu­
nizations; call 343-4734.

For information about well 
child clinics, call the Municipal 
Health Department at 343-4800.

Native American parents 
whose children are behind in 
their immunization schedules 
should call the Alaska Native 
Medical Center to make appoint­
ments. That number is 257-1103.

The national number for free 
vaccination and health care in­
formation through the mail is 800 
525-6789.

The latest vaccination
H I B  i s  a  s p e c i a l  p r o t e c t i o n  f o r  k i d s
B yA N N C H A N D O N N E T
TIMES WHITER
M ost parents are familiar 

with DPT and MMR, 
but they may never 

have heard of the latest in vacci­
nations—HIB.

HIB Is short for haemophllus 
influenzae type B. In Alaska, 
vaccination with HIB vaccine Is 
not required for day care or kin­
dergarten attendance, said Nina 
Davidson, a registered nurse 
who is a nurse specialist with the 
basic immunizations and HIB 
program at the Alaska Native 
Mecdcal Center.

However, It Is important for 
many children to have this spe­
cial protection, especially Native 
American children.

"Alaska Natives have about 10 
times the rate of influenza as the 
general population," Davidson 
seid.

The HIB vaccine has been In

distribution only since 1985. The 
Initial vaccine developed was not 
as effective as the vaccine that 
has been available in the last 
year, Davidson said.

HIB needs to be given at the 
age of two months, Davidson ad­
vised.

“Up until the last year, HIB 
could only be given at 18 months, 
and most of the disease occurred 
in kids under that age,” David­
son said. "So it’s a real leap for­
ward to have a vaccine that can 
be given to this younger group of 
children."

The peak incidence of hae- 
mophilus influenza is between 
four and six months.

HIB needs to be prevented be­
cause it is the major cause of 80 
percent of meningitis cases. Chil­
dren who are given the HIB vac­
cine receive two different vac­
cines, one in a series of three 
shots and one in a series of four.
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* "  Be"‘ 5W m0" ' t’S ° H is  examined recenl|y by Jean Baker, R.N., just befare Veronica is immunized.

Times pbolo by RUSS KENDALL
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Parents, doctors express 

doubts over vaccinations

By SUE CHASTAIN
Kmght-Ridder Newspapers

It w as m ore th an  10 years ago, 
b u t ev e ry  d e ta il of the day is 
b u rn ed  in to  B a rb a ra  F ish e r's  m em ­
ory .

S h e 'd  tak en  h e r 2Vi-year-old son, 
C h ris tian , to th e  p ed ia tric ian  for 
som e ro u tin e  shots. A few  hours 
la te r , sh e  looked in  on him.

“ H e w as s ta r in g  in to  space, 
w h ite  as a sh ee t,"  th e  suburban  
W ashington m o th e r recalled. "A ll 
o f a sudden  I saw  his eyes roll 
back. H is l i tt le  head  w ent down on 
h is  shoulders, and  he was out. I 
ca rried  h im  to bed, and  he d id n ’t 
w ak e  up  for s ix  h o u rs .”

F ish e r was uneasy, b u t con­
vinced h erse lf i t  w as ju s t fatigue, 
o r  a re lapse  of a recent flu bout. 
“ If  I ’d know n then  w h a t I know  
now , w e w ould hav e  been in. the 
em ergency ro o m .”

The b oy 's  p rob lem s w ere only 
beginning .

"H e  ju s t  d e te r io ra ted  over the 
n ex t couple m o n th s ,” said  F isher. 
"H e  stopped  ea ting , stopped  grow ­
in g ."  A lively , precocious todd ler 
w ho had  been sp eak in g  in  com­
p le te  sentences, C h ris tian  “no lon­
g e r knew  the a lp h ab e t o r his num ­
bers. He cou ldn ’t  concen tra te  — 
h e 'd  ju s t sit and  s ta re  and  d ro o l.”

F ra n tic , F ish e r took him  from 
docto r to  doctor. No one c m id 
ex p la in  w h a t w as w rong, though 
one suggested  m aybe it was " ju s t a 
s tag e ."

It was not u n til  a y ea r and a 
h a lf  la te r, w hen she w atched a TV 
show  th a t linked  the  pertussis 
(w hooping cough) vaccine to cases 
of b ra in  dam age and dea th , th a t 
F ish e r begat' to w onder. H ad the 
" ro u tin e "  vaccinations — C hris­
t ia n ’s fou rth  dose of a shot know n

as DPT, for d ip h th e ria , p ertu ssis  
and  te tan u s  — som ehow  caused his 
b afflin g  decline?

A fte r  read ing  all th e  m edical 
li te ra tu re  she could find  ab o u t 
reactions to the vaccine, F ish e r 
w as no longer ju s t susp icious. “ I 
saw  exact descrip tions of w h a t I 
h ad  w itnessed  th a t d a y ,” she said . 
“ I w as fu rious nobody h ad  w arned  
me. H ow  m any  ch ild ren  have to  be 
in ju red , o r  die, befo re  som ebody 
does som eth ing?”

C H ILD H O O D  V A C C IN A T IO N S
To the  public  h ea lth  e s tab lish ­

m ent, th e y ’re a b u lw a rk  ag a in st 
d ead ly  epidem ics. To m an y  p ed ia ­
tric ian s, th e y ’re the co rn ersto n e  of 
the  p ractice. So en trenched  is the 
concept of "g e ttin g  y o u r  sh o ts"  
th a t the  recent m easles deaths of 
n in e  P h ila d e lp h ia -a re a  c h ild re n  
caused p u b lic  ou trage and  a full- 
force cam paign  to  b ring  th e  recalci­
t ra n t in to  com pliance.

B ut a  grow ing n u m b er of p a r ­
en ts a re  unconvinced. T hey believe 
th a t som e of th e  req u ired  vaccines 
a re  fa r m ore  dangerous, and less 
effective, th an  pub lic  h ea lth  au ­
th o ritie s  say  th ey  are. And th ey  
are dem anding  the r ig h t to choose 
— to let th e ir  ch ildren  have  som e 
shots, to reject o thers.

F ish er, w ith  a h an d fu l of o th e r 
p aren ts  w ho believed th e ir  ch il­
d ren  had  been h u rt o r k illed  by the  
p ertu ssis  vaccine, form ed D issa tis­
fied P are n ts  T ogether (DPT) in 
1982. T he V ienna , V a ., g ro u p , 
w hich ru n s an  in fo rm atio n  c lea r­
inghouse and  lobbies fo r sa fe r and  
m ore effective vaccines, sa id  it has 
su p p o rt an a  donations from  35,000 
people, R equests for in fo rm atio n  
have gone up 50 percen t in  the last 
tw o years, F isher said .



Barbara Fisher talks to her son, Ch.istlan, who she says has "multiple 
learning disabilities" as a result o f a routine childhood vaccination.
These are not people who resist 

vaccinations fo r re lig ious reasons 
—  un like the members o f several 
fu n d am en ta lis t churches here, 
whose objections came to lig h t 
during the measles outbreak.
"Be fo re people w rite  us o ff as 

crazies, they should know most o f 
us tr u ly  be lieve , on m ed ica l 
grounds, tha t some vaccines are 
dangerous," said Fisher, who co­
authored n 1985 book on the per­
tussis vaccine, “ A Shot in the 
D a rk ," now in its th ird  p rin ting . 
" I t 's  not lik e g iv ing you r ch ild an 
asp irin . We're not against " a l l "  
vaccinations —  we ju s t want to be 
able to say no."
S ti l l , vaccinations remain "the 

closest th ing to a relig ious sacra­
ment we've got in th is coun try ," 
said Richard Moskow ltz , a Boston 
fam ily p rac titio ne r who has stud­
ied the issue for the Inst decade 
nnd believes that there are so 
many unanswered questions about 
the risks o f vaccination that g iv ing 
every child the fu ll complement of 
shots is "ve ry reckless."
A lthough he acknowledged tha t 

his views are not shared by most 
doctors, he's seen an increase in 
"pa s s iv e s u p p o r t" among co l­
leagues in recent years. "A  sizable 
number share the concerns but are 
not w illin g  to say so pub lic ly ," he 
noted.
Moskow itz traces the beginnings 

o f vaccination protests to 1976, 
when the federal government back­
ed an ill-fa ted mnss-immunlzation 
drive against swine flu —  an epi­
demic tha t never materia lized. The 
e ffo rt was fin a lly  halted when 
some people contracted G u llla in - 
Barre syndrome, a rare paralyzing 
disease, a fte r being inoculated.
"T ha t showed people that the 

so-called medical authorities d idn 't 
always know what they were do­
in g ," said Moskow itz.

THE MAIN OBJECTION
A lthough the anti-vaccine cr.i- 

tingen t is most c ritica l o f the per­
tussis shot —  Fisher called it "th e 
oldest and crudest" in use —  the 
p rim a ry objection is tha t any shots 
should be required fo r a child to 
attend school.
Though Immunization require­

ments vary from state to state, 
they have generally become more 
comprehensive since the ea rly 
1970s, said Walter Orenstein. direc­
to r o f the d iv is ion o f immuniza tion 
o f the Centers fo r Disease Control 
(CDC). A ll states a llow medical 
exemptions: 22. includ ing Pennsyl­

vania, a llow philosophical exemp­
tions, nnd a ll ' u t two, West V irg in ­
ia nnd M ississ ippi, a llow religious 
exemptions.
"The school laws play a major 

role in assuring pub lic and commu­
n i t y  p ro te c t io n , " O ren s te in 
stressed. "W ith a high level o f 
immuniza tion , you break the chain 
o f transmission. I f the laws were 
ever abandoned, we'd see a mas­
sive resurgence o f disease."
Orenstein said he was aware o f 

the DPT group, which pushed 
through Congress a 1980 act setting 
up a nationn l system to compen­
sate parents fo r vacclne-relnted in ­
ju ries or deaths.
It 's tim e fo r the baby's firs t 

DPT shot. O r po lio booster. Or 
MMR vaccination (measles, mumps 
and rubella). W ill the shots really 
protect you r ch ild against the dis­
enses?
According to the conventional 

wisdom, yes.
Most o f the common vaccines 

"a re 95 percent o r more e ffec tive ," 
said Orenstein. The rate drops to 
70 to 90 percent fo r pertussis, but 
Orenstein calls tha t "a p re tty good 
range."
The very fact tha t no vaccine is 

100 percent e ffec tive shows why 
high immuniza tion levels are c r i t i ­
cal, he said. Ch ild ren who a” ! 
unprotected by the vaccine ",e - 
ceive some ind irec t p ro tection " il 
every other ch ild they are in con­
tact w ith "h a s " been successfully 
Immunized.

A SERIOUS QUESTION
But M o -k o w ilz , who took a 

year's sal- it.c n l to study the issue 
in 1982, said effectiveness is "a 
very serious question."
Studies o f numerous disease out­

breaks, includ ing the current na- 
•' nwide measles epidemic, have 
shown tha t "a t least 50 percent o f 
the victim s have been vaccinated 
—  some quite recen tly ," he said. 
"M any artic les In the ped ia tric 
lite ra tu re show tha t re-vaccination 

which public hea lth authorities 
cla im is sometimes necessary to 
're s t im u la tc  the im m u n ity ' —  
doesn't w o rk ."
N o r is the re agreement on 

whether vaccines rea lly w ipe out 
diseases, o r whethe r diseases wax 
and wane fo r unrelated reasons. 
Public health o ffic ia ls credit the 
pertussis vaccine w ith  nearly erad­
ica ting whoop ing rough, which 
k ille d almost 8,000 people at its 
peak In 1924.
But Moskow itz noted that the



disease "hod already begun to de­
cline precip itously long before the 
vncclne was In troduced" In the 
1940s. " I t 's  much the same w ith 
d iph theria nnd te tanus," he said.
Even more ho tly debated: How 

snfc is It to Inject viruses nnd 
bacteria l tox ins Into very young 
children?
Orenstein characterized the rum 

mon vaccines, Includ ing pertussis, 
ns "h ig h ly safe -  the benefits fa r 
outweigh the ris k s ." C laims (hat 
the pertussis vncclne can cause 
bra in damage o r death have not 
been proved, he said, adding that 
recent studies suggest an even 
weaker lin k to bra in damage than 
had been thought
" I ’m not ready *o say it abso­

lu te ly doesn't (cause bra in dam­
age), bu t i f It does, it's extremely 
ra re ," he said.
Orenstein nlso said Hint, because 

the firs t pertussis vaccine Is given 
at ngo 2 months, it is extremely 
d if f ic u l t to separate its effec ts 
from "co inc ident events."
"T h a t’s about the same tim e 

Sudden In fan t Death Syndrome 
(SIDS) peaks, nnd too early to 
assess neurological n o rm a lity ," lie 
said. "Because B fo llow s A doesn't 
mean A caused B ."
F ishe r argues tha t the CDC 

grcntly underestimates the p rob ­
lem by c lassify ing many vaccine- 
caused in ju ries ns unrelated neuro­
logical abnormalities, nnd many 
deaths ns SIDS. From In te rv iews 
w ith more than 500 parents and 
in fo rm a tion gleaned from her re­
search, F isher estimates "a m in i­
mum of 12,000 in ju ries (from vac­
cines) each year, from learn ing 
d isab ilitie s to severe nnd pro found 
retardation , nnd another BOO to 900 
deaths, w ith  most o f those w ritten 
o ff as S IDS ."

BEING INFORMED
F isher nlso believes tha t the 

public should know about factors 
tha t her group mainta ins put c h il­
dren at ris k fo r a severe reaction 
to the pertussis vaccine —  fo r 
instance, a low b irth -w e lgh t, a 
recent illness o ra  fam ily h is to ry o f 
allergies. "Docto rs don 't want to 
scare people," she said, "b u t keep­
ing the pub lic ignorant jus t con­
tribu tes to the number o f in ju ries 
nnd deaths."
Moskow itz contends tha t vuccl- 

nntion can cause the very disease it 
is designed to prevent "b u t in an 
atyp ica l fo rm , often quite d if f ic u lt 
to recognize —  a much deeper, 
more dangerous illness w ith  more 
com p lica tio n s and new sym p ­
tom s."
He also has noted that more o f 

his young pa tien ts are ge ttin g 
chronic illnesses —  ear infections, 
a lle rg ies , eczema, asthma, " th e  
whole gam u t." He speculated tha t 
the widespread use o f both vac­
cines and antib io tics seems " to  be 
p rom o ting chron ic rn th e r than 
acute responses, infections which 
don 't heal themselves as w e ll as 
they used to . imm une system 
breakdowns." Vaccines, Moskow­
itz has concluded, could be creating 
a generation o f the chron ica lly il l .
Rnther than try in g to eradicate 

diseases w ith  vaccines, he suggests 
a return to an old-fashioned notion 
—  exposing child ren to genera lly 
benign childhood diseases such ns 
measles, mumps nnd rube lla when 
they are young, a llow ing them to 
acquire permanent im m un ity and 
pro tecting them from getting more 
serious forms o f the diseases later.
This is less dangerous "th an 

try in g to beat nature at her own

MAMDHMBHMBBIBB
game," he said.
O renste in , however, believes 

that "takes the natura l unnatura l 
argument too far. These are not 
Insign ificant diseases —  I wouldn 't 
want to pu t my child through one 
o f them, just to got 'n a tu ra l' linmu- 
i tty . "D ea th ”  Is very natura l we 
i.sed to sen n lo t o f It from these 
diseases."
To vaccinate or not? The answer 

Is no longer automatic, at a time 
when few patients accept the no­
tion o f medlcnl in fa ll ib i l i ty
F isher’s group urges ped la lil- 

elans to provide parents w ith In 
fo rm ation , nnd to encourage them 
to ask questions. "Most of the 
pediatricians don 't lik e to lake the 
tim e ," she said. "B u t others are 
very responsible."
Rachel Mueser's firs t ch ild , .la 

cob, II, got every shot In the honk. 
" I d id n 't rea lly th in k very hard 
about immuniza tion then ," said 
the Bala Cynwyd, Pa., mother. " I 
just d id what the ped ia tric ian rec 
om incndcd."
But because her second, Anna, 

was too s ick ly to be vaccinated on 
the usual schedule, Mueser found 
herself w ith more tim e to th in k 
ove r the Issue. "T h e longe r I 
thought about It the more con­
cerned I became,”  she said.
Mueser has evolved in to a clas­

sic "p ic k and choose" parent. She 
lo ft n pedia tric ian who tried to 
scare her in to g iv ing shots and 
sought out one who d id n 't insist. 
She d id some reading nnd derided 
to authorize po lio nnd tetanus vac­
cinations fo r both Anna, now 4, 
and Benjam in, 9 months.
But she decided against the per­

tussis vaccine ("A nna 's practica lly 
too old to get it anyway, and I 
know too many child ren w lio 've 
iind severe reactions") and d iph ­
theria ("You don 't hear about it 
much anymore").
Anna was due fo r MMR at 15 

months, but Mueser canceled tha t 
(" I 'd  lik e  to give her Hie opportu ­
n ity  to have the diseases, and get 
life long im m un ity "). She changed 
her m ind about the measles pa rt nt 
the shot because o f the ongoing 
epidemic, bu t hasn 't yet decided 
whether Benjam in should get it 
when he's old enough.
Know ing Anna nnd Benjam in 

aren 't vnccinated against some dis ­
eases bothers her sometimes. "E v ­
ery tim e they get sick I ’m very 
scared," she said. " I probab ly Wor­
ry more. I'm  very v ig ila n t. I give 
them v itnm in s every day, nnd 
herbal tinctures to support the ir 
immune systems. Bu t bas ica lly 
they 're strong and hea lthy , and I 
lik e to thln lc it's because they 
"d o n 't " have a ll those shots in 
them ."
M aking a " t r u ly  in form ed deci­

s ion " is impossible, she said. "B u t 
that doesn’t mean you don 't have 
tl ■> respons ib ility to make a deci­
s ion ."

TOUGH DECISIONS
Barbara Fisher's son. Chris tian , 

Is now 13 nnd has s low ly recovered 
his physical henlih . But he is le ft 
w ith "m u lt ip le  learn ing d is a b ili­
tie s ," according to his mother. He’s 
two years behind in rending, lias 
troub le concentrating nnd gets con­
fused I f the teacher puts more than 
one instruc tion in the same sen­
tence.
"H e knows he’s d iffe ren t, nnd 

that makes h im frus tra ted and 
ang ry ," said Fisher. "H e asks me, 
'Mom, why did you '.et them give 
me tha t shot’ ' A ll I can say is. at 
the tim e 1 d idn 't know ."
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G U ID E  T O  C O N T R A IN D IC A T IO N S  (V A L ID  A N D  IN V A L ID ) 
T O  C H IL D H O O D  V A C C IN A T IO N S

Parents arc often blamed fo r poor immunization levels among children under age two; however, evidence suggests that the health care system must assume 
substantial responsibility fo r missed opportunities to vaccinate children. Missed opportunities occur when a child brought to a clinic for immunization is not 
vaccinated because o f  inappropriate contraindications'such as a minor illness. Several conditions o r circumstances that arc often inappropriately considered 
contraindications to vaccination arc listed in the table above, along with the conditions that constitute valid contraindications fo r each vaccine. This table 
incorporates the most recent information on contraindications fo r DTP vaccine. Four conditions previously considered absolute contraindications arc now 
considered "precautions" by the Immunization Practices Advisory Council (AC IP ).

Invalid ContraindicationsValid ContraindicationsVaccine
L o c a l  r e a c t io n  ( s o r e n e s s , r e d n e s s , s w e l l in g )  f o l lo w in g  a d o s e  o f  D T P  o r  M M R  v a c c in eG e n e r a l  

F o r  A l l  

V a c c in e s :

A n  im m e d ia t e  a n a p h y la c t ic  r e a c t io n  f o l l o w in g  v a c c in e

M i l d  a cu te  i l ln e s s  w it h  o r  w it h o u t  lo w -g r a d e  f e v e rM o d e r a t e  o r  s e v e r e  f e b r ile  i l ln c s s e B

M i l d  d ia r rh e a l il ln e o a  o r  g a s tr o in te s t in a l tract d is tu r b a n c e  in  o th e rw is e  w e l l  c h i ld

D T P

T O P V

I P V

M M R

HIB
H B V

C u r r e n t  a n t im ic r o b ia l  th erap y

C o n v a le s c e n t  p h a s e  o f  i l ln e s s

P r e n . itu r ity : S a m e  d o s a g e  a n d  in d ic a t io n s  a s  n o r m a l ,  fu l l -t e rm  in fan ts

R e c e n t  e x p o su r e  t o  a n  in f e c t io u s  d is e a s e

A  history o f  penicillin o r  o t h e r  nonspeciwc a lb  rgicB or r e la t iv e s  w ith  s u c h  allergies
T e m p e r a tu r e  o f  < 4 0 . 5  C  (105  F )  f o l l o w in g  a  p r e v io u s  d o s e  o f  D T PE n c e p h a lo p a t h y  o c c u r r in g  w it h in  7  d a y s  o f  im m u n iz a t io n

F e v e r  o f  > 4 0 . 5  C  ( I 0 5 F )  

w it h in  48  h o u r s  o f  

v a c c in a t io n

F a m i l y  h is t o r y  o f  c o n v u l s i o n sP r e c a u t io n s *

F a m i l y  h is t o r y  o f  s u d d e n  in fa n t  d ea th  s y n d r o m eC o l l a p s e  o r  s h o c k - l ik e  

s ta le  ( h y p o t o n ic -  

h y p o r e a p o n s iv e  e p is o d e )  

w it h in  48  h o u r s

S e iz u r e s  w it h in  3 d a y s

F a m i l y  h is to r y  o f  a n  a d v e r s e  e v e n t  f o l lo w in g  D T P  i iu n u n iz a t i o nP e r s is te n t , in c o n t r o l la b le  

c r y in g  la s t in g  >_ 3 h o u r s , 

o c c u r r in g  w it h in  48  h o u r s  

o f  v a c c in a t io n

T O P V In f e c t io n  w it h  H I V B r e a s t f e e d in g

P r e g n a n c y

K n o w n  a lte r ed  im m u n o d e f ic ie n c y  ( h e m a t o lo g i c  a n d  so l id  

tu m o r s ; c o n g e n it a l  im m u n o d e f ic ie n c y ,  a n d  c h r o n ic  

im m u n o s u p p r e s s iv e  th e r a p y )

Im m u n o d e f ic ie n t  h o u s e h o ld  c o n ta c t

A n a p h y la c t ic  r e a c t io n  to  N E O M Y C I N  o r  

S T R E P T O M Y C I N

A n a p h y la c t ic  r e a c t io n  f o l lo w in g  e g g  in g e s t io n  o r  to  

N E O M Y C I N

T u b e r c u lo s i s  o r  P o s it iv e  P P D

P r e g n a n c y  in  m o th e r  o f  r e c ip ie n tPregnancy

K n o w n  a lte r ed  im m u n o d e f ic ie n c y  ( h e m a t o lo g ic  a n d  s o l id  

t u m o r s ; c o n g e n it a l  im m u n o d e f ic ie n c y ;  a n d  c h r o n ic  

im m u n o s u p p r e s s iv e  th e r a p y )

B r e a s t f e e d in g

Im m u n o d e f ic ie n t  f a m ily  m e m b e r

Infection with HIVRecent (within 5 months) IG administration

Non-anaphylactic reactions lo  eggs o r neomycin

•The evcnu listed u  precautions, while not contraindications, should be carefully reviewed. The benefits and risks of tdminiitcring a specific vaccine to 
an individual under existing cireumsunccj should be considered. If the risks lo ihc individual are believed to outweigh the benefits, the immunization should 
be withheld. I f  ihc benefits are b e l i e f  to outweigh the ritks (for example, during an outbreak), the immunization should be given.



90%  IM M U N IZ A T IO N  LE V E LS  B Y  AGE 24 M O N T IIS -- 
CAN  A LA SKA  A C H IE V E  TH E  "Y E A R  2000" G O A L?

Introduction: National Health Objectives for the Year 
2000 include increasing basic immunization series levels to 
al least 95% for school children and children in licensed 
childcare facilities and to at least 90% for children 
under age two. Basic immunization series completion 
levels of greater than 95% among Alaska school children 
and children attending licensed childcare facilities have 
been maintained since 1984 and 1986, respectively. In 
order to estimate Alaska’s progress toward achieving 90% 
vaccination levels among children under age two, the 
Alaska Immunization Program conducted a state-wide 
retrospective study of vaccination histories of Alaskan 
kindergartners.

Results: 494 of 859 (57.5%) Alaska kindergartners 
surveyed during the 1990-91 school year had completed the 
basic immunization series (4 DTP, 3 OPV, and 1 MMR) 
by their 24-month birthday. Vaccination levels for separate 
vaccines were highest for MMR (79.3%) and lowest for 
DTP-4 (61.7%). Of kindergartners surveyed, 640 (74.5%) 
had received OPV-3 by age 24 months. Regional 
immunization levels by 24 months of age were highest for 
the Southwest Region (76.4%) and lowest for the Gulf 
Coast (38.7%) (Table 1).

TABLE 1: Percent of Children Completing Primary 
Series by 24 Months of Age, Alaska Retrospective 
Survey, 1990-91.

Recommendations: Alaska health care providers 
can help to improve the level of protection against 
vaccine-preventable disease among children under 
age two.

1) Im p le m en t p a tie n t- tra c k in g  system s fo r  o n -tim e 
v acc in a tio n  o f  0-2 y e a r  o lds a n d  rem in d er-reca ll 
n o tifica tio n  o f  p a re n ts .

2) R eview  c u r re n t d a ta  a b o u t ad v e rse  events associa ted  
w ith  v acc in a tio n  a n d  ed u c a te  p a re n ts  a b o u t the risks 
n n d  benefits o f  vaccination .

3) S creen  a c h ild ’s v acc in a tio n  h is to ry  ca re fu lly  a t a ll 
office o r  c lin ic  v isits, reg a rd le ss  o f  th e  rea so n  fo r  the  
v isit. A d m in is te r  a ll vaccines fo r  w h ich  a  child  Ls 
elig ib le sim u ltan eo u sly .

4) Review  cond itions in a p p ro p r ia te ly  re g a rd e d  as 
ro u tin e  co n tra d ic tio n s  fo r  v acc ina tion .

5) E lim in a te  b a r r ie r s  to  the  rece ip t o f  v a c c in a tio n s -  
in d u d in g  excessive a d m in is tra tio n  costs, physical 
cxn m in aiio n  re q u irem en ts , a n d  lim ited  clin ic  hou rs 
d u rin g  w hich  vaccinations a r e  given.
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on-time vaccination follow-up by 24 months of age. 
Eighty-nine (36%) of 246 children who received MMR on 
or after their 18-month birthday, and were due for DTP-4 
at the time of MMR vaccination, missed an opportunity for 
DTP-4 vaccination at the time MMR was administered.

Figure 1. Age-Appropriate Immunization Levels, 
Alaska Retrospective Survey, 1990-91.

Summary: Fully one-fifth of Alaskans two years old and 
younger who are eligible for vaccination, may be 
unprotected against measles infection. Over 40% may lack 
one or more vaccinations that could lower their risk of 
acquiring common childhood diseases.

Region

Age-appropriate vaccination levels were highest at 3 
months of age (76.6%). The level of full, age-appropriate 
immunization declined gradually after the 3-month 
vaccination due date, dropped sharply at 16 months 
(1.6%), increased to 57.5% by 24 months and to 73.8% by 
36 months of age (Figure 1).

Two hundred thirty (35%) of 658 kindergartners who were 
adequately immunized by three months of age were lost to
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Iy91 Semi-Annual Infectious Disease Report 
Number o f Cases by Region

Southeast Southcentral Northern Total

1991 1990 1991 1990 1991 1990 1991 1990

AIDS 1 1 10 I I 0 0 11 12
Amoeba 1 1 4 2 0 1 5 4
Anthrax 0 0 0 0 0 0 0 0
Botulism 2 0 2 0 3 0 7 0
Botulism - infant 0 0 0 0 0 0 0 0
Brucellosis 0 0 0 0 0 0 0 0
Campylobacter 12 6 19 18 7 0 38 24

Cholera 0 0 0 0 0 0 0 0
Diphtheria 0 0 0 0 0 0 0 0
Diphyllobothrium latum 0 0 0 1 0 0 0 1
Encephalitis 0 0 0 3 2 1 2 4
Enchinococcus 0 0 0 0 0 0 0 0
Enterotoxigenic E. coli 0 0 0 0 0 0 0 0

Giardia 28 18 37 51 1 3 66 72
Gonorrhea 8 17 300 517 62 69 370 603
Hepatitis A 4 5 78 75 2 10 84 90
Hepatitis B 2 5 16 27 2 5 20 37
Hepatitis non-A non-B 3 I 8 1 1 0 12 2

Hepatitis unspecified 0 0 0 0 1 0 1 0

Legionnaires' disease 0 0 0 0 0 0 0 0
Leprosy 0 0 0 0 0 0 0 0
Leptospirosis 0 0 0 0 0 0 0 0
Malaria 0 I 0 0 0 1 0 2
Meningitis - aseptic 1 3 10 9 5 3 16 15
Meningitis - hemophilus 1 2 7 8 1 4 9 14

Meningitis - meningococcal 0 1 6 5 I 1 7 7
Meningitis - unspecified bacterial 2 3 4 7 0 4 6 14
Mumps 4 0 5 1 1 0 10 1
Paralytic shellfish poisoning 3 1 7 12 o 0 10 13
Pertussis 0 0 8 0 2 0 10 0
Plague 0 0 0 0 0 0 0 0

Polio 0 0 0 0 0 0 0 0
Psittacosis 0 0 0 0 0 0 0 0
Rabies (Animal) 0 0 1 11 2 14 3 25
Reye syndrome 0 0 0 1 0 0 0 1
Rheumatic fever 1 r 0 0 0 0 1 0
Rubella 0 t 0 0 0 0 0 0

Rubeola 0 45 1 20 0 15 1 80
Salmonella 3 4 47 22 3 10 53 36
Shigella 0 3 9 3 0 1 9 7
Smallpox 0 0 0 0 0 0 0 0
Syphilis 3 1 10 8 3 4 16 13
Tetanus 0 0 0 0 0 0 0 0

Trichinosis 0 0 0 0 0 1 0 1
Tuberculosis 1 3 29 13 4 9 34 25
Tulare mis 0 0 0 0 0 0 0 0
Typhoid 0 0 0 0 0 0 0 0
Yellow Fever 0 0 0 0 0 0 0 0
Yersinia cmerocolitica 1 2 0 7 1 0 V 9

Since only a portion o f all reportable illnesses are reported, these figures represent trends rather than actual incidence. More complete reporting 
o f case* to the Division o f Public Health will result in more accurate statistics. The above figures represent both military and civilian reporting. 

Estimated Total Population 1990.
Southeast 6(1,989
Southcentral 369,563
Northern 112,491
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T H E  R E C E N T  measles outbreak 

In Ph ilade lph ia  among children 
o f m embers o f Iho P a ll h Taberna­

cle Congregation and tho F irs t  Centu­
ry  Gospol Church has focused atten ­
tion on tho power o f the s la te  to requ ire  
tho hospitalization and Im m unization 
o f  c h i ld r e n . M e m b e rs  o f  th e s e  
churches oppose Im m un ization  nnd 
m e d ic a l t r e a tm e n t  on  . r e l i g io u s  ' 
grounds.

Six o f the congregations' ch ild ren 
have died o f m easles o r  re lated In fec-. 
tlons, and to p revent fu rth e r deaths, 
tho P h ilad e lp h ia  Health Departm ent 
obtained a n  o rd e r from  F am ily  Court 
Judge E dw ard  R . Sum m ers requ iring  
the hosp ita lization  o f fou r severe ly  111 
ch ildren . The c ity a lso obtained fam ily  
court o rd e rs requ iring  the Im m un iza­
tion o f s ix  o ther children who had not 
yet contracted m easles .1

The state's Superior Court' and Su­
p rem e Court1 havo re fused  to s tay tho 
fam ily  court's Immunization o rders, 
and five o f the ch ild ren  havo since 
been Immunized .' These proceedings 
ra is e  c o n s titu t io n a l and  s ta te  law  
questions. ■

Courts have long recognized that the 
F i r s t  A m endm en t's  f r e e  e x c rc ls o  
clause and the 14th Amendment's due 
process clause protect the righ ts o f 
parents to fre e ly  exercise the ir re li ­
gion and to con tro l the ir ch ildren's up­
bringing w ithout unwarranted state 
intervention.

In  Wisconsin v. Yoder,' the U.S. Su­
preme Court held thot a  c rim ina l con­
viction o f Am lsh  parents who refused 
to send the ir ch ildren to school beyond 
the eighth g rade on re lig ious grounds 
v io lated the parents' F irs t  Amendment 
righ ts . S im ila r ly , In M eyer v. Nebras­
ka, the court — In deciding that a state - 
m ay not p roh ib it the teaching o f fo r ­
eign languages to ch ild ren  — deter­
m ined that tho term  " lib e rty " In the 
14th Amendment embraces the righ t of 
Indiv idua ls to "estab lish a home and 
b ring  up ch ildren."' In  Stan ley v. I l l i ­
nois, the cou rt fu rth e r recognized that 
"(t]he righ ts to conceive and to ra ise 
one's ch ild ren  have been deemed 'es­
sentia l,' [and] ‘ basic c iv il righ ts of 
m an ." "  ' \

• V  I- i‘  ,  V
N o n e t h e l e s s ,  th e  u.s. Su ­

p rem e Court has a lso  recognized 
that there ls a lim it  to the protec­

tion a ffo rded  by the F irs t  and 14th 
amendments. When the health o r  wel­
fa re  o f a ch ild  Is Jeopardized, the state 
can exerc ise Its parens patriae* power 
to protect the chlld'B Interests.

F o r  Instance, In Prince v. Massachu­
se tts ' the Supreme Court upheld the 
conviction o f a Jehovah's W itness fo r 
a llow ing  he r ward to se ll re lig ious lit ­
e ra tu re  In v io la tion  o f a state child- 
lab o r statute. The cou rt ru led  that 
ne ither the F irs t Amendment n o r the 
14th Amendment protected the adult's 
actions, reasoning that "[p ]a rcn ls may 
be free  to become m a rty rs  themselves. 
But It docs not fo llow  they o re  free, In 
Identica l c ircumstances, to m ake m a r­
ty rs  o f the ir children beforo they, have 
reached the age o f fu l l and lega l dis­
c re t io n  when they can  m ake  tha t 
choice fo r them selves."" The court, In 
dicta , a lso  declared that "(tjhe righ t to 
practice re lig ion  fre e ly  does not In­
clude liberty  to expose the community 
o r  the child to communicable disease 
o r the la tte r to 111 health  o r  death.""

The Supreme Court reached a  sim i­
la r  resu lt In Jehovah's W itnesses■ v. 
King County Hosp ita l." In  that case, a 
d istric t court upheld two state statutes 
that perm itted ch ild ren  o f Jehovah's 
W itnesses to be dec lared w ards o f the 
cou rt In o rd e r to authorize b lood tran s­
fusions ove r paren ta l objection. Re ly-

Ms. T rahan  is on associate with New 
York's Schulte Koth 4  la b e l. Ms. Wolf 
i.i fhe associate /o r  fate u l the Hastings 
Center, a B ria re lt// M anor, N .Y., re ­
search in s lllu le  specialising in medical 
ethics. She Is a lso on adjunct associate 
p ro fe s s o r  a t New Y o rk  U n iv e rs ity  
School o f Law.

CONSTITUTIONAL LAW ,.J > ‘ *

By Jennifer Trahan and Susan M. Wolf

R i g h t s  o f  S t a t e  a n d  F a m i l y  C l a s h  
I n  F o r c e d - I m m u n i z a t i o n  C a s e s
Ing on Prince, tho D ls ti le t Court fo r  tho 
Western D istric t o f W ashington held 
(lie statutes were constitutional despite 
the lim itations they p laced on paren ta l 
F irs t  Amendment and 14th Amend­
ment righ ts ." The Suprem e Court a f­
firm ed  tho d istrict court's opinion In a 
one sentence per cu riam  opinion, In 
which the cou rt cited P rince ."
. Accordingly , a lthough parents pos­
sess both 14th Amendment righ ts to 
fam ily  autonomy and F irs t  Amend­
ment rlghtB to fo llow  re lig ious beliefs 
In caring  fo r their ch ild ren , the state's 
Interest In sa feguard ing tho hea lth  o f 
ch ild ren can outweigh these righ ts  In 
some circumstances. The c ruc ia l ques­
tion then becomes: When does a threat 
to the health  o f a ch ild  Justify stato 
Intervention?

I N TH E  REC EN T  situation In P h ila ­
delphia, tho fam ily  court ordered 
the hosp ita lization o f fou r mcastcs- 

Btrlckcn children. Becauso the children 
were c le a r ly  111 and seve ra l o the r ch il­
d ren had a lre ad y  died because o f their 
p a ren ts ' r e fu s a l o f t re a tm en t, the 
court's o rd e r seems consistent with 
constitutional precedent and state law.

Both P rince and Jchoyah's Witnesses 
Indicate that a stato has the power to

dc lph la  argued that, a lthough tho ch il­
d re n  w e re  not "ab u sed '' c h i ld re n , 
Intervention was proper.

O ther states, have enacted c lea re r 
ch lld -p ro tcc tlon  law s by combining 
Into ono statute w h a t ' Pennsy lvania 
has placed In two separate statutes, 
F o r  example, F lo rid a 's  ch lld -protcc­
tlon law provides:

[A] p a re n t ,. . le g it im a te ly  p rac ­
ticing his re lig ious beliefs, who by 
reason thereof docs not provide 
s p e c i f ie d  m e d ic a l t re a tm e n t  
. . . .m a y  not bo considered abusive 
o r neglectfu l fo r  that reason alone, 
but such an exception docs not 
. .  .[p jrecludc a court from  o rde r­
ing, when the hea lth  o f the child 
requ ires It,.the p rovision  o f m edi­
ca l scrv lcco by a  physician."
This statute, while recognizing p a r ­

ents' F irs t  Amendment righ ts , none­
th e le s s  ' c le a r ly  p e rm it s  s t a to  
intervention when the health o f a  child 
requ ires It. Courts in Pennsy lvan ia 
m ight be given bette r guidance I f tho 
state Leg is latu re were to amend state 
law  and adopt such a provision.

T:
:
H E  FA M ILY  court o rde rs tlm t r e ­
qu ire the Im m unization o f the s ix  
children a rc  m ore debatable. Be-

T h e  s ta te ’s in te re s t in  sa feg u a rd in g  th e  h e a lth  o f  
c h ild re n  m ay  o u tw e ig h  p a re n ts ’ F i r s t  and  1 4 th  
am endm en t r ig h ts . T h e  q u e s tio n  is: W h e n  does a 
th re a t  to  a c h i ld ’ s h e a lth  ju s t ify , sta te  in te rv e n t io n ?
protect a ch ild  from  a  life-th reatening 
situation , despite parents' constitution­
a l c la im s. In  addition, state courts 
have consistently hold such In terven­
tion Justified." An ono court said : "[T]o 
deny one's child m edica l care neces­
sa ry  to save his life  because o f one's 
own re lig ious views, fa lls  w ithin tho 
kind of conduct which Is not protected 
by  th e  g u a r a n t y  o f r e l i g io u s  
freedom .’ ’ "

Even I f a child's li fe  Is not Im m ed i­
a te ly  endangered, cou rts have genera l­
ly  ordered treatm ent when the child's 
condition Is nonetheless serious." F o r  
instance, In a  recent P ennsy lvan ia de­
cision, In  re  C abrera ," the Superior 
Court ordered  blood transfusions fo r a  
ch ild  with slcktc-ccll anem ia ove r p a ­
renta l re lig ious objection, even though " 
the child was not In " Im m inen t danger 
o f denth." The cou rt ru led thnt "a  pa ­
tient [need not] bo at death's door be­
fo re  m edical In tervention [In] allowed 
to n llov ln to (o r even m in im ize ) the 
like lihood o f a patient sustaining a de­
b ilita ting  o r even fn tn l In ju ry ." Thus, 
the fam ily  court's o rd e r In the mcaalcs 
cases, requ iring tho hosp ita lization o f 
children who were se riously  III nnd 
possibly In Imm inent danger, seems 
c le a rly  supported by case law.

The fam ily  cou rt ’s hosp ttn llzn llo tl 
o rd e r Is n lso a rguab ly  correct under 
Pennsy lvan ia sta tu to ry  law . A Penn ­
sy lvan ia  law p rovides thnt l child w ill 
not be deemed an abused ch ild  I f  his o r 
her parent fa lls  to p rovide medical 
treatment In the practice o f re lig ious 
beliefs." Another Pennsy lvan ia statute, 
however, provides that the state mny 
protect e child who lacks "p roper pa ­
ren ta l c a r e . . .necessary fo r his [o r h er] 
p h y s ic a l.. .h e a l t h .T h e  city o f Ph ltn -

cause these ch ild ren  were not yet 111, 
the hea lth  risk  to  them was m ore a t­
tenuated than tho r isk  to the ch ild ren 
whom the court ordered hospitalized. 
Accordingly, It Is  less c le a r that tho 
state's Interest was su ffic iently com ­
pe lling  to outweigh tho parents' consti­
tu tiona lly protected rights .

The U.S. Suprem e Court recognized 
that states have the power to requ ire  
vaccination in Jacobson v. Massachu­
setts." In  this case the court upheld the 
constitutionality o f u state compul- 
s o ry -v n cc ln a t lo n  law  ag a in s t c h a l­
lenges that It In terfe red  with personal 
llDcrty . A ll states. Including Penn sy l­
vania, have since enacted leg islation 
requ iring p roo f o f Immunization be­
fore a  child enters schoo l." Nonethe­
less, P ennsy lvan ia ls among the states 
thnt g ran t a re lig ious exemption. A 
Penn sy lvan ia  sta tu te p rov id es tha t 
“ (the requirem ent thnt school ago ch il­
dren be Immunized] sh a ll not app ly In 
the ease o f uny child whose parent o r 
guardian ob jects In w riting  to such Im ­
munization on re lig ious g rounds.""

In  Ihc current situation , the c ity  a r ­
gued that the loca l m easles cris is was 
so severe — w ith m ore than 900 eases 
and six deaths reported — that the p a r­
ents’ F irs t  Amendment rights were 
outweighed. Tho c lly  a lso c la im ed that 
Immunization was the least In trusive 
m e th od  to  p ro te c t  the  c h i ld re n 's  
health, since the a lte rnative was con­
tinual m onitoring o f the children.

The city fu rth e r argued that Penn ­
sy lv a n ia 's  s ta tu to ry  e xem p tion  o f 
school-age ch ildren from  Im m uniza­
tion was Inapplicable because the ch il­
d ren  In vo lved  were p reschoo l-ag e . 
F in a lly , the city maintained that It 
was empowered to act under another

statute th a t Buys, “ A ll departments o f 
h e a lth .. .s h a ll have fu ll power, and 
sh a ll m a k e ...s u c h  ru les and regu la ­
tions, which In th o lr  Judgment mny bo 
p roper and necessary, fo r  the protec­
tion o f public h o a llli ," ”

T HE C IT Y ’S argument that the 
threat to tho ch ild ren  was serious 
enough to Justify Intervention In 

tho absence of actua l Illness led the 
fam ily  court Into uncharted te rrito ry . 
A lthough there a re  dicta In P rince sug­
gesting that a state has power to p ro ­
tect the community and ch ildren from  
“ communlcnblo diseases" despite pa ­
renta l re lig ious c la im s,”  a t least one 
court, under d iffe rent circumstances, 
haa exp lic itly  refused to a llow  state In ­
tervention over paren ta l re lig ious ob­
jections when the ch ild ren were not 
ac tua lly  III.

In  In  ra  Appeal in Cochise County/Ju­
venile Action No. B6CG-J," a child had 
died o f an In testinal rupture that the 
m other allowed to rem ain  untreated 
becauso o f her rcllg louH views. The 
state sought to declare the mother's 
o the r ch ild ren  "d ependen t" on the 
grounds that the m other Bald that she 
would not p rovide medical care fo r 
them  either If they were to become III.”  
The A rizona Supreme Court, however, 
refused to dec lare the other children 
"dependent" because they were s t ill In 
good h e a lth . T h e  c o u rt found  the 
slate's Interest In the health o f the ch il­
dren Insufficient to outweigh the moth- 
t r ’s constitutional righ ts to ra ise  a 
fam ily  and to exercise her re lig ious 

• beliefs." The court noted that I f any of 
tho o ther children were to become HI, 
the atatc would then have sufficient 
Justification to Intervene."

A lthough the Cochise court showed a 
re luctance to authorize state Interven­
tion In the absence o f the actual Illness 
o f the children, the facts o f that ease 
seem distinguishable from  the P h ila ­
delphia situation. In  Ph ilade lph ia , the 
m easles epidemic posed a  specific and 
cu rrent threat to the children. M ore ­
over, I f any o f the non-lmmunlzcd ch il­
dren contracted measles, their lives 
could have been seriously Jeopardized 
.yefore the city rea lized that In terven­
tion was required . F in a lly , Immuniza­
tion is a rguab ly  less Intrusive than the 
re lie f sought In Cochise.

The fam ily  cou rt ’s Immunization o r ­
der a lso  appears to be Justifiab le under 
Pennsy lvan ia sta tu to ry  law. although 
other sta les have more c le a rly  empow­
ered In tervention In such situation!. 
F o r  Instance, a  p rovision In M aryland 
law  Indicates that when the state's sec­
re ta ry  o f health declares an emergen­
cy o r epidem ic, ch ildren may be Im ­
m un ized  o v e r  p a re n ta l re lig io u s  
objections." The Pennsy lvan ia Leg is la ­
ture could p rovide c !ea .c r guidance by 
specifying that In an emergency o r  epi­
demic, both school-r.ge and preschool- 
age children m ay be Immunized not­
w ithstanding any re lig ious exception.

Accordingly, the fam ily  court's Im ­
munization o rde r p lausib ly construes 
Pennsy lvan ia law and appears lo  be a 
constitu tionally defensible exercise of 
the state's parens patriae authority, 
given the g ra v lly  o f the measles cpt 
dcm lc In Philadelph ia .

When constitu tionally protected pa­
ren ta l rights endanger the lives o f ch il­
d ren , cou rts consisten tly Intervene. 
Tho ra tiona le  Is most c lea rly  stated In 
Prince: P a ren ts are not free to deprive 
the ir ch ild ren of the chonco to reach 
m a jo rity  and to decide then whether to 
em brace the paren ts ' re lig ion . The 
fam ily  court acted well within that trn 
d lllo n  In o rde ring  the hospitalization of 
i l l children. The Immunization orders 
were an extension o f that doctrine, a r ­
guab ly mandated by the nature o f the 
disease, the Imm inence o f Ihc threat of 
Infection and the lack  of adequate 
a lternatives.
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B efo re  a  f irm  in s titu te s  a  w o rk  fo rc e  
red u c tio n , i t  sh o u ld  co n s id e r  w h e th e r  
co s t-c u ttin g  m e a s u re s  m a y  be in s t i tu t ­
ed  in  o th e r  a re a s .  R e d u c in g  th e  s iz e  of 
a  s u m m e r  a s s o c ia te  p ro g ra m , fo r  e x ­
am p le , cou ld  l im it  th e  f i rm 's  r a t e  of 
g ro w th  w ith o u t th e  r is k  of l ia b ili ty  in ­
h e re n t  in  te rm in a t in g  c u r re n t  e m p lo y ­
ees. S im ila r ly , co s t-c u ttin g  n eed s  m a y  
be m e t by  '-tra in in g  a n  a s s o c ia te  in  
a n o th e r  p ra c tic e  a r e a  r a th e r  th a n  r e ­
le a s in g  th e  a s so c ia te . 7n ad d itio n , th e  
f irm  m a y  m a k e  la te r a l  h ir e s  b a s e d  
on ly  on im m e d ia te  n ee d  r a th e r  th a n  on 
a  p e rc e iv e d  fu tu re  benefit.

I f  th e  f irm  h a s  dec id ed  th a t  i t  m u s t  
re d u c e  its  w o rk  fo rc e  im m e d ia te ly , it 
sh o u ld  p la n  th e  in v o lu n ta ry  re d u c tio n  
p ro g ra m  p a y in g  c lo se  a t te n tio n  to  ad -
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(15) Sec, e-g, J .V . v. State, 516 So. 2d 1133 (F la . 
D iat. CL App. 1987) (b lood transfusions to ch ild  
held p roper despite paren ta l re lig ious objections.

re a liz e s , fo r e x a m p le , th a t  m o s t  of th e  
e m p lo y e e s  to  b e  le t go  a r c  m in o r it ie s ,  
It r is k s  a  d is c r im in a tio n  c la im .

One o b je c tiv e  se le c tio n  c r i te r io n  o f­
te n  u se d  in  w o rk  fo rc e  re d u c tio n s  is  
la c k  o f se n io rity . A v ir tu e  o f  u c ln g  
le n g th  of s e rv ic e  w ith  th e  f i rm  a s  a  
s e le c tio n  c r i te r io n  is  th a t  th e  U .S .’S u ­
p re m e  C o u rt h a s  h e ld  th a t  s e n io r i ty -  
b a se d  lay o ff is  a n  a b s o lu te  d e fe n se  to  
c la im s  o f d is c r im in a tio n .’ E v e n  if  a  
w ork  fo rc e  re d u c tio n  b a se d  on e m p lo y ­
e e s ' ju n io r  s ta tu s  a f fe c ts  a  " d is p ro p o r ­
t i o n a t e ”  n u m b e r '  o f  p r o t e c t e d  
em p lo y ee s , c r i t e r ia  p ro m u lg a te d  by  
th e  E q u a l  E m p lo y m e n t O p p o rtu n ity  
C o m m iss io n  p ro v id e  t h a t  th e  n e g a t iv e  
im p a c t  w ill n o t c o n s titu te  I lle g a l d is ­
c r im in a tio n .'

G en e ra lly , a ll a  b u s in e ss  h a s  to  do  to  
im p le m e n t a  la y o ff  b a s e d  on s e n io r i ty  
is  to  c o m p a re  h ir e  d a te s .  A la w  f irm  
m a y , in s te a d , w ish  to  c o m p u te  s e n io r ­
i ty  b a se d  on  n u m b e r  o f y e a r s  o f  p r a c ­
t i c e  — a n  e s p e c i a l l y  a p p r o p r i a t e  
c r i te r io n  in  a  f i rm  w ith  a  la rg e  n u m b e r

N .E Jd  769 ( l i t )  (s am e ), ccrL  denied, 844 U.S. 824 
(1952).

(16 ) Lcv itaky v. L cv ltaky , 190 AZd 621 (M d. 
1963).

(17 ) Sec, e .g . In  re  E r ic  B ., 189 Cal. App. 3d 996, 
235 Cal. R p tr . 22 (1987) (cou rt ordered m on ito ring  
o f child a fte r chemotherapy com pleted ); In  re  
Sampson, 37 AJ3.2d 063, 323 N .Y .S id  253 (1971), 
a f fd , 278 N .E Jd  918 (1972) (re jec tin g  argum ent 
tha t state In tervention Is perm itted  on ly  when the 
li fe  o f the ch ild  is In d ange r). B u t sec In  re  G reen, 
292 A .2d 387, 392 (P a . 1972) ("a s  between n parent 
and the state, the state does not have an  In terest o f 
su ffic ient magnitude outweighing a  parent's r e li ­
g ious belie fs when the child's life  Is not im m edi­
a te ly  im periled  by h is physica l cond ition").

(IB ) 552 A^d 1114, 1120 (P a . Super. CL 1939).
(19) 11 P a . StaL Ann. Sec. 2203 (C um . Supp. 

1990).
(20 ) 42 P a . Cons. S taL Sec. 6302 (1980).
(21) F lo . StaL Ann. Sec. 415.503(8) ( / )  (W est 

Supp. 1989).
(22) 197 U.S. 11 (1905). See a lao Zucht v. K ing , 

260 U.S. 174 (1922) (m un ic ip a lity  can requ ire  a  
child's vacclnaUon as a condition fo r  attending 
schoo l). •

(23 ) Comment, “The N ationa l Childhood V ac­
cine In ju ry  Act o f 1986: A Solution to the Vaccine 
L iab ility  C ris is?" 63 W ash. L . R e v . 149,150 (1988).

(24 ) 24 Pa . StaL Ann. Sec. 13-J303a(d) (1989).
(25 ) 53 P a . StaL Ann. Sec. 14-401 (1089).
(26 ) P rince , 321 U .S. at 166-67.
(27 ) 650 P .2d 459 (A riz . 1982).
(28 ) Id . a t 460.
(29 ) Id. at 463. 465.

c tiu u u iiu iu i a te  ueLieu on a  s ia n a u r a ,  
g ra d e d  fo rm , a  f i rm  w ou ld  be a b le  to  
ju s t i fy  la y in g  off th o se  a s s o c ia te s  w ith  
th e  lo w es t g ra d e s .

I f  le s s  s t a n d a r d i z e d  c r i t e r i a  a r c  
u se d , th e  f irm  sh o u ld  c a re fu lly  re v ie w  
a l l  p e rso n n e l, p e r fo rm a n c e  an d  t r a in ­
in g  r e c o rd s  to  m a k e  c e r ta in  th a t  It c a n  
c le a r ly  sh o w  w h y  one a s s o c ia te  w a s  
se le c te d  o v e r  a n o th e r . A sso c ia te  e v a lu ­
a t io n s  s e rv e  a  d u a l p u rp o se . N o t on ly  
do th e y  fo rm  th e  b a s is  fo r  d e te rm in in g  
a d v a n c e m e n t  o r  c o m p e n s a t io n ,  b u t 
th e y  a lso  a c t  a s  e v id e n c e  in  th e  ev e n t 
of a n  e m p lo y m e n t d is c r im in a tio n  su it.

A f irm  m a y  d ev e lo p  w h a te v e r  s e le c ­
tio n  c r i t e r i a  m e e t  i ts  n ee d s . B u t if  th e  
se le c tio n  p ro c e s s  d is p a ra te ly  a f fe c ts  a  
p r o te c te d  c l a s s ,  th e  f i r m 's  c r i t e r i a  
m u s t  be d e m o n s tr a te d  to  b e  a  b u s in e ss  
n e c e s s ity . ' In  o th e r .w o rd s , tho  c r i t e r i a  
m u s t  be d e m o n s tra b ly  jo b -re la te d .

Law  firm  economics, including part- 
ner-to-associate ratios, m ay heavily in­
fluence which a tto rneys a re  to be re ­
leased. P artn em  a re  not im m une from  
term ination  — and a  firm  m ay consid­
er form ally  evaluating its partners 
ju st as  it evaluates its associates. If  
p artn e rs  a re  to be term inated , a  firm  
should be p repared  to justify  its  ac­
tions based on objective, quantifiable 
c r ite ria  — such as length of service, 
productivity, ability  to tra in  associates 
or ab ility  to a ttra c t business.
C ontractual Relationship

A lth o u g h  m o s t a t to r n e y s  a r e  “a t-  
w ill” e m p lo y e e s  — n o t em p lo y e d  p u r ­
s u a n t  to  a n  e m p lo y m e n t c o n tra c t  — 
h an d b o o k s , m a n u a ls ,  p o lic ie s , ru le s  o r  
o th e r  m a te r ia l s  t h a t  h a v e  b ee n  d is t r ib ­
u te d  m a y  fo rm  th e  b a s is  fo r  a  c la im  
th a t  a  c o n t r a c tu a l  re la t io n s h ip  h a s  
been  fo rm e d . T h e se  d o c u m e n ts  sh o u ld  
be re v ie w e d  to  e n s u re  t h a t  th e y  co n ­
ta in  n o  c o n t r a c tu a l  c o m m itm e n ts .  F o r  
e x a m p le , i f  a n  e m p lo y e e  h a n d b o o k  d is ­
a v o w s  a n y  c o n t r a c t u a l  in te n t,  b u t  
s ta te s  “In  th e  e v e n t of lay o ffs , a l l  t e r ­
m in a tio n s  w ill b e  b a s e d  o n  se n io ri ty "  
— a n d  th e n  th e  f i rm  im p le m e n ts  p e r-  
fo rm a n c e -b a je d  te rm in a t io n s  — f ire d  
e m p lo y e e s  m a y  b a s e  a  b re a c h  o f c o n ­
t r a c t  c la im  o n  th e  s ta te m e n t.

O th e r  a c tio n s  b y  f i rm s  m a y  g iv e  r is e  
to  re l ia n c e -b a s e d  c o n t r a c tu a l  c la im s . 
F o r  e x a m p le , If a n  a t to r n e y  re s ig n s  a  
p o s itio n  a f t e r  b e in g  p ro m ise d  lo n g ­
s ta n d in g  e m p lo y m e n t a t  a n o th e r  f irm ,

e u ip io i  m e m  re ia u o u s m p  ui n o t te r m i­
n ab le  a t  w ill. A lth o u g h  th e  e x is te n c e  of 
a n  o r a l  c o n tra c t  m a y  be d if fic u lt lo  
p ro v e , th e  f irm  sh o u ld  a v o id  m a k in g  
s ta te m e n ts  th a t  cou ld  bo in te rp re te d  a s  
en fo rc e a b le  p ro m ise s .
Severance Benefits

A f irm  m a y  c o n s ia e r  p ro v id in g  b e n e ­
f its  to  u s s is t  th e  te rm in a te d  a t to rn e y s . 
I f  s e v e ra n c e  b en e fits  a r e  p ro v id ed , th e  
f irm  sh o u ld  g iv e  w ri tte n  n o tic e  of p r e ­
c ise ly  w h a t th e  a t to rn e y  w ill rece iv e . 
F i r m s  sh o u ld  b e  c a re fu l  n o t to  o th e r ­
w ise  e n c o u ra g e  a  la w s u it  by  t r e a t in g  
s im i la r ly  s i tu a te d  a t to rn e y s  d if fe re n t­
ly  w ith  r e s p e c t  to  s e v e ra n c e  b en e fits . 
F o r  e x a m p le , if  a  th i r d - y e a r  m a le  a s ­
s o c ia te  is  o ffe re d  a  c e r ta in  a m o u n t in  
th e  fo rm  of s e v e ra n c e  p ay , a  te r m in a t ­
ed  fe m a le  a s s o c ia te  in  th e  s a m e  c la s s  
sh o u ld  be o ffe re d  th e  s a m e  am o u n t.

I f  th e  f irm  in te n d s  to  p ro v id e  a  t e r ­
m in a te d  a t to rn e y  s e v e ra n c e  p a y  o r  
b e n e fits , i t  sh o u ld  c o n s id e r  o b ta in in g  a  
w a iv e r  a n d  re le a se . A w a iv e r  a n d  r e ­
le a se  b a r s  th e  a t to rn e y  f ro m  re c o v e r ­
in g  d a m a g e s .  In  o r d e r  to  m a k e  th e  
w a iv e r  a n d  re le a s e  e n fo rc e a b le , so m e  
p a y  o r  b e n e f its  n o t o rd in a r i ly  p ro v id e d  
by  th e  f i rm  m u s t  be p ro v id e d .

T h e  c r i t ic a l  ev e n t th a t  c o m e s  b e ­
tw e e n  te rm in a t io n  a n d  a  p o te n tia l e m ­
p lo y m e n t- re la te d  la w s u it is  th e  d is ­
m i s s a l  i n t e r v i e w .  A t a c t f u l  a n d  
p o s it iv e  e x i t  in te rv ie w  m a y  re d u c e  th e  
r is k  o f l i t ig a tio n . L aw  f i rm  c o n s u lta n ts  
re c o m m e n d  th a t  th o se  c o n d u c tin g  th e  
d is m is s a l  be h o n es t, g iv e  th e  a t to rn e y  
th e  fu ll d e ta i ls  o f th e  s itu a tio n , d isc u ss  
su p p o r t  p a c k a g e s  a n d  r e fe re n c e s , sp e c ­
ify  t im e  r e s t r a in ts  a n d  d e s c r ib e  o u t­
p la c e m e n t s e rv ic e s  if a v a ila b le .

N ew s o f te rm in a tio n s  m a y  d a m a g e  
th e  f i r m ’s  re p u ta tio n  a m o n g  p o te n tia l 
r e c ru i t s  a n d  r iv a l  f irm s . N e v e rth e le ss , 
i f  a  w o rk  fo rc e  re d u c tio n  is  n e c e s s a ry , 
th e  f i rm  m u s t  c o n s id e r  w h e th e r  i t s  
p ro p o se d  te rm in a tio n  p o lic y  w o u ld  a d ­
v e rs e ly  a ffe c t m e m b e rs  of a n y  p ro te c t­
e d  c la s s  a n d  w h e th e r  i t  c a n  d o c u m e n t 
n o n -d is c r im in a to ry  a n d  n e u t r a l  r e a ­
so n s  fo r  i ts  ac tio n s . W ith o u t a d e q u a te ­
ly  g u a rd in g  a g a in s t  p o ss ib le  lia b ility , 
th e  f i rm  iro n ic a lly  m a y  b e  fo rc e d  to  
d e fen d  I tse lf  a g a in s t  th e  s a m e  a s s o ­
c ia te s  i t  t r a in e d  to  li t ig a te .

(1 ) 28 U.S.C. 2,000 ct seq.
(2 ) B rotherhood o f Team ste rs v. U .S., 431 U S . 

324 (1977)./ot npr* er** •
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ANALYSIS (cont.):

If th is  legislation p a sse s , th e re  is no expend itu re  Impact b ecau se  
th e  D epartm ent will con tinue Its cu rren t auditing activities. 
However, th e re  is a  positive revenue im pact to  the S ta te  b ecau se  
th e  legislation will allow th e  D epartm ent to  be ab le to  con tinue to 
aud it info th e  future. B ased on departm en ta l experience and 
Medicare aud it resu lts, th e  Departm ent e s tim a te s  that, annually, one 
p e rcen t of fu tu re expend itu re s can  be recouped  a s  a resu lt of 
aud its.

If th is  bill w ere to  no t p a ss , th e  legal con fu s ion  resulting from the 
Cordova dec is ion  would m ake It difficult for th e  Departm ent to be 
ab le  to  recoup  any  fund s th rough  aud its  from health  p rov iders for 
overpaym en ts m ade by th e  Departm ent during p a s t y ea rs  no r would 
th e  D epartm ent be ab le  to  recoup  fu tu re overpaym en ts. The 
Departm ent h a s  e stim a ted  th a t potential recoverie s from  aud its  for 
fiscal y ea rs  1985 th rough  1991 will range from betw een $7,000,000 
and  $10,000,000. Additionally, w ithout th is  leg isla tion it Is po ssib le  
th a t th e  revenue identified In th e  fiscal no te  would no t be collected. 
It shou ld  be no ted  th a t b e c au se  Medicaid Is a  federal participation 
program , fifty percen t (50%) of aud it co llec tion s would be retu rned 
to  th e  federal governm ent.

It th e  S ta te  w ere no t allowed to  recoup  fund s b a sed  on audit 
findings, th e  Federal governm en t would still expec t their sh a re  of 
overpaym en ts to  facilities for m edicaid p a tien ts  to  be re tu rned  to 
them  for bo th  p a s t and  fu tu re years. Even though  th e  S ta te  would 
no t be agg ressive ly  aud iting facilities, th e  Federal governm ent would 
b e  auditing th e  S ta te  ra te  se tting  p ro c e s s  and refusing  to  partic ipate 
In paym ent ra te s which a re  questioned  th rough  an  audit. We 
an tic ipa te  th a t th e se  au d its  would resu lt In a  s ta te  liability for p a s t 
y ea rs th a t Is le ss  th an  th e  aud it finding p ro jected  above bu t one 
th a t could still b e  significant. The D epartm ent h a s  pro jected  that 
w ithout th e  s ta tu to ry  ability to  audit, recoup, and Incorporate the 
find ings into fu tu re rates, Federal aud its  of th e  S ta te  ra te  se tting  
p ro c e s s  cou ld  resu lt In a  S ta te  liability of approxim ately  $850,000 
per year for fiscal y e a rs  1989, 1990 and  1991. S ta te  liability in 
fu ture y e a rs  will d ep end  upon th e  d eg ree  of a g g re s s iv en e ss  with 
which th e  Federal governm en t audits.
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WALTER J . HICKEL
G O V E R N O R

S  t  A  T  12 c )  r  A  r „  a  s  i c  a
O F F I C E  O F  T H E  G O V E R N O R  

,1 I I N I I A I I

M a y  13, 1991

The Honorable Richard I. Eliason 
President of the Senate 
P.O. Box V 
Juneau, AK 99811

Dear President Eliason:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to audits and 
inspections of health facilities receiving payment for medical 
assistance for needy persons and to the use of audit and 
inspection results in recapturing overpayments and reimbursing 
underpayments to such health facilities.

The bill has three major components: the findings of the
legislature concerning its intent on the rol(.: of audits and 
inspections in state medical assistance programs; expressly 
stating in statute the legislature's intent that the results of 
Department of Health and Social Services' audits and inspections 
be used in setting prospective rates to facilities; and expressly 
stating in statute the legislature's intent that the department 
collect for overpayments made to facilities, and issue additional 
payment to facilities if the audit or inspection shows an amount 
due.

The bill is needed to clarify that, from the time it established 
a prospective rate system for the medical assistance program in 
1983, the legislature intended that the department use audit and 
inspection results in setting prospective rates, adjusting 
payments to facilities, collecting for overpayments, and 
reimbursing for underpayments to facilities. The bill is 
necessary because the Alaska Supreme Court ruled in City of 
Cordova v. Medicaid Rate Commission, 789 F.2d 346 (Alaska 1990), 
that the rate-setting statute for facilities in the medical 
assistance programs (AS 47.07.070) was silent on the subject of 
prospective recoupment from a facility based on audit results 
and, therefore, precluded recoupment by the department. Given 
the substantial commitment of public money to medical assistance
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programs, it is important for the legislature to more clearly 
affirm its position that the department use audits and 
inspections to monitor the spending of that money to 
appropriately adjust rates, to seek reimbursement for 
overpayments, and to pay the facilities additional money in the 
case of underpayments.

Failure to adopt this bill will likely result in additional 
litigation regarding the use of these audits, with a substantial 
amount of money at issue. I urge your prompt and favorable 
action on this legislation.

Sincerely
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F r o m  t h e  D e p a r t m e n t  o f  H e a l t h  &  S o c i a l  S e r v i c e s  

P a g e  3 ,  L i n e  1 1 :

I n s e r t  a f t e r  " s h a l l "  f o r  t h e  f a c i l i t y ' s  f i s c a l  y e a r  b e g i n n i n g  a f t e r  ^  
J u n e  3 0 .  1 9 9 2

P a g e  3 ,  L i n e  1 3

I n s e r t  a f t e r  " f a c i l i t y "  b a s e d  u p o n  p r o s p e c t i v e  r a t e s  s e t  a f t e r  
J u l y  1 . 1 9 9 2 .

P a g e  3 ,  L i n e  1 7 :

d e l e t e  S e c .  4 . ,  r e n u m b e r  f o l l o w i n g  s e c t i o n s .
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ALASKA STATE
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D e a r  S e n a t o r  S t u r g u l e w s k i :

S e n a t o r  A r l i s s  S t u r g u l e w s k i  
R o o m  4 2 7  
S t a r e  C ap i to l  
J u n e a u ,  A l a s k a  9 9 8 1 1

M a r c h  31,  1 9 9 2

Y e s t e r d a y  y o u  e x p r e s s e d  i n t e r e s t  in t h e  s t a t u s  of S B  2 8 8 .  T h i s  bill w a s  
i n t r o d u c e d  a f t e r  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  t h a t  t h e  D e p a r t m e n t  of H ea l th  a n d  
S o c ia l  S e r v i c e s  d o e s  n o t  h a v e  t h e  au th o r i ty  to  r e c a p t u r e  f u n d s  f r o m  h e a l t h  c a r e  
fac i l i t ies  w h e n  a u d i t s  d i s c l o s e  d i f f e r e n c e s  of op in ion  o v e r  a c c o u n t i n g  m e t h o d s .

T h e  c o u r t  s a i d  t h e  d e p a r t m e n t  co u ld  r e c a p t u r e  f u n d s  u n d e r  o t h e r  c i r c u m s t a n c e s  
in c lu d in g  c a s e s  of f r a u d  or  m i s r e p r e s e n t a t i o n .

T h e  bill a s  it w a s  i n t r o d u c e d  w o u l d  g iv e  t h e  d e p a r t m e n t  t h e  au th o r i t y  to  c o n d u c t  
a u d i t s  in a n y  m a n n e r  a n d  a t  an y  t i m e  t h e y  c h o o s e  a n d  t h e n  r e c a p t u r e  f u n d s  f r om  t h e  
fac i l i t ies .

T h e  au d i t  s t af f  in t h e  d e p a r t m e n t  h a s  a  b a c k l o g  of w o rk  t h a t  g o e s  b a c k  a s  far  a s

T h e  A l a s k a  S t a t e  Hos p i t a l  a n d  N u r s in g  H o m e  A s s o c i a t i o n  ( A S H N H A )  b e l i e v e s  
t h a t  it i s  u n r e a s o n a b l e  for t h e  d e p a r t m e n t  t o  b e  a l l o w ed  to  r e c a p t u r e  f u n d s  t h a t  a r e  t h e  
s u b j e c t  of d i s a g r e e m e n t s  o v e r  a c c o u n t i n g  m e t h o d s  w h e n  t h e  au d i t  r a i s i n g  t h e  i s s u e  i s 
s ix  y e a r s  late.

T h e  d e p a r t m e n t  au d i t  s t af f  w o r k s  w i th o u t  fo rm a l  r e g u l a t i o n s ,  w i th o u t  s t a n d a r d  
a u d i t  p r o g r a m s  or  p r o c e d u r e s  a n d  t h e  A S H N H A  m e m b e r s h i p  b e l i e v e s  t h a t  s t r u c t u r e  
s h o u l d  b e  d e v e l o p e d .

With t h a t  in mind,  w e  h a v e  w o r k e d  with d e p a r t m e n t  au d i t  p e r s o n n e l  a n d  t h e  
C o m m i s s i o n e r ' s  Off i ce  o v e r  t h e  p a s t  e ight  m o n t h s  to  try to  c o n v i n c e  t h e m  to t a k e  a  
m o r e  c o m p r e h e n s i v e  a p p r o a c h  t o  S B  28 8 .

A S H N H A  m e m b e r s  w o r k e d  wi th m e  to d e v e l o p  t h e  a t t a c h e d  bill d ra f t  w h i c h  w e  
b e l i e v e  will p r o d u c e  a n  audi t ing  p r o g r a m  t h a t  will w o r k  for t h e  s t a t e ,  for  A S H N H A  
m e m b e r s  a n d  k e e p  o u r  p r o s p e c t i v e  r a t e  s e t t i n g  s y s t e m  intac t .

S e n a t o r  F i s c h e r  c h a i r e d  a  m e e t i n g  of t h e  i n t e r e s t e d  p a r t i e s  a n d  A S H N H A  a n d  t h e  
d e p a r t m e n t  e a c h  a g r e e d  to  c o n s i d e r  s e v e r a l  c o m p r o m i s e  l a n g u a g e  c h a n g e s .

1 9 8 6 .
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W h e n  w e  n e x t  m e t  (wi thout  S e n a t o r  F i s c h e r )  t h e  d e p a r t m e n t  s a id  t h e y  c a n  n o t  
a c c e p t  A S H N H A ' s  a p p r o a c h  to  t h e  legi s la t ion  a n d  a s k e d  if w e  w o u l d  b e  willing to  let  
t h e  bill d ie  a n d  work on t h e  s t ru c tu ra l  p r o b l e m s  d u r in g  t h e  c o m i n g  in ter im.

T h e  A S H N H A  n e g o t i a t o r s  a g r e e d  to  c o n t i n u e  w o rk in g  wi th  t h e  d e p a r t m e n t  on th i s  
p r o b l e m  t h r o u g h  t h e  in t er im b e c a u s e  w e  b e l i ev e  a  b i t ter  f ight  o v e r  t h e  or ig inal  v e r s io n  
of S B  2 8 8  w o u l d  b e  d e t r i m e n t a l  to  t h e  w ork in g  r e l a t i o n s h i p  b e t w e e n  t h e  d e p a r t m e n t  
a n d  t h e  faci l i t ies .

S e n a t o r  F i s c h e r  h a s  t r i ed  t o  h e l p  find a  w a y  for t h e  d e p a r t m e n t  a n d  fac i l i t ies  to  
a g r e e  o n  a n  au d i t  p r o c e s s .  T h e  d e p a r t m e n t  h o w e v e r ,  still r e s i s t s  t h e  d e v e l o p m e n t  of a  
f o r m a l  w r i t t e n  p r o c e s s .

A s  y o u  k n o w ,  t h e  Division of Legi s l a t ive  Audi t  a d h e r e s  s tr ict ly to  p o l i c i e s  a n d  
p r o c e d u r e s  g o v e r n in g  t h e  c o n d u c t  of the i r  aud i t s .  T h e y  fol low s t a n d a r d  p r o c e d u r e s  for  
d i s c u s s i n g  a u d i t  f in d ings  with t h e  a u d i t e e s  a n d  r e p o r t i n g  t h o s e  f i nd ings  a n d  
c o n c l u s i o n s  to  t h e  Leg i s l a tu re .  By d o in g  so ,  t h e y  m a x i m iz e  ef f i c i ency  a n d  b o t h  i h e  
a u d i t o r s  a n d  a u d i t e e s  a r e  c lea r  o n  h o w  t h e  p r o c e s s  w o rk s .

W e  b e i i e v e  t h a t  t h e  D e p a r t m e n t  of Hea l th  a n d  Soc ia l  S e r v i c e s  s h o u l d  c o n d u c t  
t h e i r  a u d i t s  u n d e r  a  p r o c e s s  t h a t  i s  a t  l e a s t  a s  well d e f in e d  a n d  d o c u m e n t e d  a s  t h a t  
fo l l o w ed  by  t h e  Division of Leg is la t ive  Audit .

W e  r e q u e s t  t h a t  y o u  al low A S H N H A  a n d  t h e  d e p a r t m e n t  t o  w ork  t o g e t h e r  o n  th is  
i s s u e  a n d  let  u s  d ro p  S B  2 8 8  for th i s  yea r .  P a s s a g e  of t h a t  bill will only l e a d  t o  a n  
a c r i m o n i o u s  r e l a t i o n s h i p  b e t w e e n  t h e  s t a t e ' s  h e a l t h  c a r e  faci l i t ies  a n d  t h e  d e p a r t m e n t .

P l e a s e  let  m e  k n o w  if you w ou ld  like to  d i s c u s s  th i s  i s s u e  in m o r e  detai l .

S i n c e r e l y ,

G a r r e y  M. P e s k a ,  C .F .A ,  
Vice  P r e s i d e n t  - F i n a n c e
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ALASKA STATE HOSPITAL & NURSING HOME ASSOCIATION 

DRAFT OF PROPOSED COMMITTEE SUBSTITUTE FOR SB 288

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED

"An Act relating to audits of health facilities receiving payment for medical assistance for needy 

persons and to the use of audit results in setting prospective rates, recapturing overpayments and 

reimbursing underpayments to such health facilities; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

‘Section 1. PURPOSE. The amendments of AS 47.07.070 in this Act are adopted to

(A) provide a sound basis for the state to set prospective rates of payment to health 

facilities;

(B) clarify the process by which audit adjustments may be used to set prospective rates;

(C) clarify the process by which audit adjustments ma) ue retroactively recaptured or 

reimbursed.

Section 2. AS 47.07.070 (a) is amended to read:

(a) The department shall set the prospective rate of payment to a health facility under this 

chapter and AS 47.25.120 -- 47.25.300 based on a fair rate for reasonable costs incurred by the 

facility. In setting a rate the department may utilize the results of department audits as specified in 

47.07.070 (g). The department may not set a rate until after a public hearing before the Medicaid 

Rate Advisory Commission except that this hearing requirement is not applicable if a new rate is 

immediately necessary to afford adjustmental relief to a facility as determined under regulations

fcn Stale Hospital A Nursing Home Association proposed CSSB288

AS UNI! A C.S. version printed 3/10/92 13:59 Page 1



1 adopted by the department. The department shall by regulation list the factors it considers in

2 malting its rale determinations under this section. A rate set under this section does not take effect

3 until it is approved in writing by the commissioner of health and social services or the agency

4 assigned by the commissioner to perform this function. The written determination of the basis of

5 findings and conclusions, a citation to the regulations supporting the findings and conclusions,

6 and a statement of the decision.

7 ‘Section 3. AS 47.07.070 is amended by adding a new subsection to read:

8 (g) The department may conduct audits of a health facility's records to assure compliance

9 with regulations promulgated under this chapter. Using the results of departmental audits, the

10 department shall;

11 (1) set prospective rates based on audit adjustments which have been prepared

12 within six months of the later of the date the cost report is due or submitted and which have been

13 agreed to by the facility and the department. Adjustments which are not agreed upon are addressed

14 in (2) of this section;

15 (2) recapture overpayments or reimburse underpayments which are due to fraud,

16 intentional misrepresentations or final resolution of disputed audit adjustments. The disputed audit

17 adjustments must have been identified in (1) of this section. The recapture or refund may be by

18 assessment, adjustment to the facility's prospective rate or withholding from payments due to the

19 || facility or the department.

20 

21 

22

23

24

25

26

27

28

Alaskii State Hospital A Narsiag Hosae Association proposed CSSU2S8

ASHNHA C.S. version printed 3/10/92 13:59 Page 2



A laska S tate Hospital A  N am ing H one Association proposed CSSI1288 

1

2 II (3) promulgate regulations governing the conduct of Medicaid audits of health facilities. The
3 regulations adopted shall include definitions of:
4 (A) field audits and desk audits
5 (B) scope and purpose of audits for Medicaid purposes
6 (C) timing of audits
7 (D) timing of and procedures for disclosure of audit findings to facilities
8 (E) procedure for calculation of fiscal impact of proposed audit adjustments
9 (F) process for facilities to appeal audit findings
10 (G) process for auditing Medicaid Rate Advisory Commission staff reports used to set rates
11 || ‘Section 4. This Act takes effect immediately under AS 01.10.070(c).
12
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ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e

ASSOCIATION

January 21, 1992

Senator Arliss Sturgulewski, Chair
Senate Health, Education & Social Services Committee
Room 427, Capitol Building
P.O. Box V
Juneau, Alaska 99811 

Dear Senator Sturgulewski:

Senate Bill 288 is:

"An A ct re lating to audits and inspections of health fac ilities  
receiving payment for medical assistance for needy persons and 
to the  use of audit and inspection resu lts  in recapturing  
overpaym ents and reim bursing underpaym ents to  such health 
facilities; and providing for an effective date"

This bill is currently in the Senate Health, Education & Social Services 
Committee.

The Alaska State Hospital and Nursing Home Association (ASHNHA) is opposed 
to SB 283.

The current Medicaid reimbursement system is a prospective rate setting system. 
Each facility 's reimbursement rates are negotiated and set before the beginning of the 
fiscal year. If the facility is efficient and costs are lower than the pre determined 
Medicaid reimbursement rate, the facility shares a profit with the state. If they are 
inefficient and costs exceed the reimbursement rate, the facility takes a loss.

SB 288 would change the Medicaid reimbursement system to allow for 
recoupments based on audits completed long after the end of the facility 's rate year.

The attached June 27, 1991 letter from Gary Grandv, Administrator of Petersburg 
General Hospital details the objections facilities have to this attempt to create a 
retrospective reimbursement system through audit findings.

The attached July 1, 1991 letter from Stephen Rose of Inslee, Best, D oezie&  
Ryder, P.S. details the legislative history of the statutes which established the 
prospective Medicaid reimbursement system in Alaska.

319 Seward Street#! 1 - Juneau, AK 99801 • (907) 586-179((
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According to research done by Mr. Rose, the Federal Government has 
recognized this problem. The Health Care Financing Administration (HCFA) asked 
for comments on the subject in 1981 and offered the following statement:

. . we are concerned that the retroactive adjustments in payments that 
could be required as a result of audit findings might, in some cases, 
conflict with the requirements of State payment systems. This potential 
for conflict could arise because some payment systems, especially those 
that use prospective lv determined class rates, do not allow adjustments 
to be made after a payment rate is determined." (Emphasis mine)

(HCFA Request for Comments, 46 Fed.Reg. 47,967 - 1981)

A fter reviewing comments on the issue, HCFA decided not to require retroactive 
adjustments in conflict with prospective payment systems.

ASHNHA membership believes that the state must have the authority to conduct 
timely audits of the facilities.

ASHNHA membership further believes that the state currently has sufficient 
authority to conduct timely audits and use audit adjustments in setting facility 
reimbursement rates.

The primary ASHNHA objection comes when the state conducts audits years 
after the end of the fiscal year under audit then tries to recoup costs based on those 
audits.

Audits of 1985 facility operations are still not completed. ASHNHA membership 
believes that backlog is unacceptable. Facility costs incurred in 1985 were used to set 
reimbursement rates for 1987. It does not seem reasonable at this late date for the 
state to attempt to recoup costs that were set five years ago under a prospective 
reimbursement system.

Please let me know if I can answer questions or provide your committee with 
additional information.

Sincerely,

Garrey^M: Peska, C.P.A.
Vice President for Financial A ffa irs

Enclosures



PETERSBURG GENERAL HOSPITAL
and Long Tern Care Facility 

Phone: (907)772-4291 
P.O. Box 589 

Petersburg. Alaska 99833
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J u n e  27,  1991

T h e o d o r e  A. Mala ,  M.D. ,  M.P.H, 
C om m iss ione r
D e p a r tm e n t  o f  H e a l t h  & S o c i a l  S e r v i c e s  
P . O .  Box H
J u n e a u ,  A l a s k a  99811-0601

D e a r  Com m iss ioner  Mala :

On June  1 8 t h ,  1991, Kar l  G a r b e r ,  F i n a n c i a l  O f f i c e r  f o r  o u r  Lady o f
C om pass ion  Care  C e n t e r ,  and I met w i t h  J a y  L ive y  by  t e l e c o n f e r e n c e  r e g a r d i n g  t h e  
s t a t u s  o f  t h e  1985 A p p e a l s  and t h e  S e n a t e  B i l l  No. 288.  As a f o l l o w - u p  t o  t h a t  
m e e t i n g ,  I  am w r i t i n g  you t o  a s c e r t a i n  t h a t  you u n d e r s t a n d  some o f  t h e  i s s u e s  
t h a t  r em a in  u n r e s o l v e d  and to  s o l i c i t  y o u r  a s s i s t a n c e  i n  r e a c h i n g  a s a t i s f a c t o r y  
d e c i s i o n  f o r  a l l  c o n c e r n e d .

I  r e - e m p h a s i z e  what  1 s t a t e d  when Mr. G a r b e r  and I  met w i t h  you on A p r i l  
9 t h ,  1991,  t h a t  my b o t t o m  l i n e  c o n c e r n  i s  t o  p u t  an end t o  t h e  c o n t i n u i n g  l e g a l  
f e e s  t h a t  a r e  c o s t l y  f o r  bo th  t h e  f a c i l i t i e s  and t h e  S t a t e  o f  A la s k a .

T h e r e f o r e ,  i t  i s  i m p e r a t i v e  t h a t  you u n d e r s t a n d  o u r  p o s i t i o n .  F i r s t ,  we 
b e l i e v e  t h a t  t h e  S t a t e ' s  p o s i t i o n  t h a t  t h e r e  a r e  m i l l i o n s  o f  d o l l a r s  t h a t  need t o  
b e  r e c o v e r e d  from t h e  f a c i l i t i e s  i s  a  wrong p r e m i s e  f o r  t h e  f o l l o w i n g  r e a s o n s :

1. The Supreme C o u r t  D e c i s i o n  i n  t h e  C i t y  o f  C o rd o v a ,  e t  e l  v s .
M e d ic a id  R a t e  Commiss ion ,  c l o s e d  t h e  d o o r  on r e c o u p m e n t s .
The o n l y  i s s u e  a r g u a b l y  l e f t  open  i s  w h e t h e r  a  Common Law 
r i g h t  t o  r ec oupm en t  e x i s t s  b a s e d  on " f a l s e  i n f o r m a t i o n  to  
t h e  Commiss ion"  o r  w h e t h e r  i t  was d i s a g r e e m e n t s  on " v a r y i n g  
i n t e r p r e t a t i o n s  o f  a ' r e a s o n a b l e  a l l o c a t i o n  m e t h o d ' " .  I  m ain ­
t a i n  t h a t  t h e  l a t t e r  s i t u a t i o n  o c c u r r e d  and t h e  Supreme C our t  
d o e s  n o t  i n d i c a t e  t h a t  t h i s  i s  J u s t i f i c a t i o n  f o r  a Common Law 
r i g h t  o f  r ec o u p m en t  ( O p i n i o n ,  Supreme C o u r t  No. 5 -3 0 3 0 ,  3AN- 
89— 267 C i v i l ,  page  11 ) .

I  f u r t h e r  m a i n t a i n  t h a t  t h e  A f f i d a v i t  o f  M i c h a e l  R. S a n d e r s ,  
A u d i t  Manager ,  D epa r tm en t  o f  H e a l t h  and S o c i a l  S e r v i c e s ,  s t a t ­
i n g  t h e  " f a l s e  i n f o r m a t i o n "  s u b m i t t e d  by t h e  f a c i l i t i e s  i s  
n o t  f a l s e  i n f o r m a t i o n ;  I n s t e a d ,  t h e y  a r e  d i s a g r e e m e n t s  based  
on v a r y i n g  i n t e r p r e t a t i o n s  o f  a l l o c a t i o n  m e t h o d s .  P l e a s e  a l ­
so  u n d e r s t a n d  t h a t  we do s u p p o r t  r e c o u p m e n t s  where  f r a u d  and

Re: 1985 A u d i t  I s s u e  & S e n a t e  P i l l  No. 288

a b u s e  can  be p r o v e n .
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2.  An u n d e r s t a n d i n g  o f  a " P r o s p e c t i v e ” s y s te m  v e r s u s  a " R e t r o ­
s p e c t i v e ” payment s y s te m  i s  a l s o  i m p e r a t i v e .  A s t o r e k e e p e r  
who b e f o r e h a n d  ( p r o s p e c t i v e l y )  p l a c e s  a p r i c e  on a l o a f  o f  
b r e a d  i n  o r d e r  t o  s e l l  t h a t  l o a f  and t h e  b u y e r  o f  t h a t  l o a f  
of  b r e a d ,  who i n  good f a i t h  p u r c h a s e s  t h e  l o a f ,  does  so  w i t h
an u n d e r s t a n d i n g  t h a t  s i x  y e a r s  l a t e r  t h e  s t o r e k e e p e r  i s  n o t
g o i n g  t o  knock on h i s  doo r  and demand a d d i t i o n a l  money f o r  
a l l  t h e  l o a v e s  b o u g h t  b e c a u s e  t h e  s t o r e k e e p e r  h a s  now found 
t h a t  t h e r e  were d i s a g r e e m e n t s  o v e r  how a c c o u n t a n t s  d e t e r m i n e d  
c e r t a i n  a s p e c t s  o f  t h e  o r i g i n a l  p r i c e  o f  t h e  o r i g i n a l  l o a f .
I n s t e a d ,  t h e  s t o r e k e e p e r  and t h e  b u y e r s  s e t t l e  the  a c c o u n t i n g  
d i s a g r e e m e n t s ;  t h e  s t o r e k e e p e r  s e t s  a new p r i c e  f o r  t h e  f u ­
t u r e  l o a v e s  ( p r o s p e c t i v e l y )  and l i f e  moves on.

I  remind  you t h a t  i n  t h e  c a s e  of  P e t e r s b u r g  t h i s  has
a l r e a d y  ha p p e n e d .  As an exam ple ,  we d i s a g r e e d  o r i g i n a l l y  o v e r  t h e  v i s i t i n g
p h y s i c i a n  s p a c e ;  we conceded  and e v e r y  M e d ic a r e - M e d i c a i d  r e p o r t  s i n c e  t h e n  has  
c a rv e d  o u t  t h e  c o s t s  o f  t h e  v i s i t i n g  p h y s i c i a n  s p a c e ,  t h u s  s e t t i n g  t h e  most
a c c u r a t e  r a t e s  p o s s i b l e  f o r  a l l  y e a r s  s i n c e  t h e n — b e c a u s e  we a r e  on a
p r o s p e c t i v e  s y s t e m .

Does t h e  D e p a r tm e n t  d e s i r e  t o  r e t u r n  t o  a r e t r o a c t i v e
sys te m  o f  r ec oupm en t?  S e n a t e  B i l l  288 c e r t a i n l y  doe s  t h i s .  In  t h e  p r e s e n t  form, 
ASHNHA w i l l  v i g o r o u s l y  oppose  t h i s  l e g i s l a t i o n  f o r  t h e  f o l l o w i n g  r e a s o n s :

1. I t  a t t e m p t s  t o  r e w r i t e  h i s t o r y  f o r  t h e  p a s t  e i g h t  y e a r s .  Has 
the  l e g i s l a t u r e  e v e r  p a s s e d  a law t h a t  r e t r o a c t i v e l y  t ook  money 
from f a c i l i t i e s — say  s c h o o l s ,  f o r  example?

2.  I t  would seem t h a t  f o r  the  l e g i s l a t u r e  t o  p a s s  the  b i l l ,  i t  
would i n v a l i d a t e  t h e  S t a t e  p l a n s  t h a t  have  been  f i l e d  w i t h  HCFA 
f o r  t h e  f i s c a l  y e a r s  i n v o l v e d .  Those S t a t e  p l a n s  a r e  b a s e d  on 
a p r o s p e c t i v e  s y s t e m  and r u l e s  and r e g u l a t i o n s  t h a t  t h e  Supreme 
C our t  h a s  u p h e ld  a s  h a v in g  no v a l i d  r ecoupm en t  p o s s i b i l i t y .
Why would t h e  l e g i s l a t u r e  muddy t h e  w a t e r s  by i n v a l i d a t i n g  
S t a t e  p l a n s ?

3.  S e n a t e  B i l l  288 i s  u n c o n s t i t u t i o n a l  and would be a t  odds w i t h  
t h e  l e g a l i t y  o f  " r i g h t s  a c q u i r e d  by j u d g e m e n t  a r e  p r o p e r t y  
r i g h t s  which c a n n o t  be t a k e n  w i t h o u t  due p r o c e s s  o f  l a w " .  And 
t h a t  due p r o c e s s ,  t a k e n  c l e a r  t o  t h e  A la s k a  Supreme C o u r t ,  u p ­
h e l d  t h e  f a c i l i t i e s '  r i g h t s  o f  no r e c o u p m e n t s .

4 .  I  have  p e r s o n a l l y  r e a d  much o f  t h e  h i s t o r y  o f  t h e  p r e s e n t  Me­
d i c a i d  S t a t u t e s  and i t  i s  r e p l e t e  w i t h  i n d i c a t i o n s  o f  a " p r o s ­
p e c t i v e "  s y s te m  and a "payment  r a t e  p r i o r  t o  t h e  f i s c a l  y e a r
a s  a r e s u l t  o f  d i s c u s s i o n s  b e tw e e n  e a ch  f a c i l i t y  and th e  S t a t e . "
In  o t h e r  w o r d s ,  a  p r i o r  a g r e e d  upon c o n t r a c t ,  which had no men­
t i o n  of  r e c o u p m e n t s — which i s  a r e t r o s p e c t i v e  s y s te m .  The r e ­
t r o s p e c t i v e  s y s te m  was b e i n g  abandoned  f o r  a new p r o s p e c t i v e  
s y s t e m .
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For  the  sake  of  b r e v i t y .  1 w i l l  n o t  p r e s e n t  a d d i t i o n a l
comments a t  t h i s  t i m e .  I w i l l  c o n c lu d e  by recommending a s o l u t i o n  t h a t  m ig h t
mee t  t h e  n e e d s  o f  t h e  Depar tm ent  and the  f a c i l i t i e s .  We r e s p e c t i v e l y  r e q u e s t  t h e
D e p a r tm e n t  t o  w i t h d ra w  t h e i r  m o t ion  f o r  c o n t i n u a n c e  of  t h e  A p p e a l s  on M e d ic a id  
A u d i t s  and a l l o w  f o r  t h e i r  speedy  r e s o l u t i o n .  At l e a s t  some of  t h e  D e p a r t m e n t ' s  
p a r a n o i d  f e a r s  t h a t  t h e  F e d e r a l  Government i s  g o i n g  to  come "down" on you a r e  no t  
m e r i t e d .  You have  compl ied  w i t h  your  " S t a t e  P l a n s " ,  which  were  based  on a
p r o s p e c t i v e  s y s t e m ,  w i t h  no recoupm en ts  m e n t i o n e d .

N e x t ,  i f  t h e  D epa r tm en t  d e s i r e s  t o  have  a sy s te m  t h a t
p r o v i d e s  f o r  a u d i t  recoupment  i n  t h e  f u t u r e ,  t h e n  I recommend t h a t  t h e  Depa r tm en t
and t h e  f a c i l i t i e s  work t o g e t h e r  and c a r e f u l l y  r e v i e w  a l l  o f  t h e  p r e s e n t
r e g u l a t i o n s ,  such a s  y e a r - e n d  confo rm ance  and a u d i t  p r o c e d u r e s ,  a n d / o r  look  a t  a 
new s y s t e m  r o u t e  t o  r e a c h  a c o n s e n s u s  t h a t  can  j o i n t l y  be  p l a c e d  i n  t h e  b i l l  t o  
a f f e c t  i t s  p a s s a g e  f o r  f u t u r e  y e a r s ,  bu t  l e t  u s  n o t  t r y  t o  r e w r i t e  h i s t o r y .  T ha t  
would  o n l y  s e t  o f f  a n o t h e r  round o f  l a w s u i t s  and be v e r y  e x p e n s i v e  f o r  a l l
c o n c e r n e d .

B e l i e v e  me, t o  i g n o r e  t h e s e  r e c o m m e n d a t i o n s  i s  g o i n g  t o  
c o n t i n u e  t h e  a g e - o l d  gap be tween  t h e  D epa r tm en t  and th e  f a c i l i t i e s .  Commiss ioner  
M a la ,  I do n o t  b e l i e v e  t h a t  you want  t h a t  anymore t h a n  I d o .  I t  i s  an e x p e n s i v e ,  
r i d i c u l o u s  p o s i t i o n  f o r  bo th  o f  u s .

To t h i s  end ,  p l e a s e  l e n d  y o u r  s u p p o r t  t o  a m e e t in g  w i t h  J a y  
L i v e y ,  when Mr. L ive y  r e t u r n s  f rom h i s  v a c a t i o n ,  and some o f  t h e  f a c i l i t y  
r e p r e s e n t a t i v e s ,  t o  s e e  i f  we can r e s o l v e  o u r  d i f f e r e n c e s  i n  a c o o p e r a t i v e ,  open  
m a n n e r .  L a s t l y ,  and to  im p re ss  upon you t h e  f r u s t r a t i o n  o f  t h i s  s i t u a t i o n  which 
I  h a v e  s e e n  f o r  n e a r l y  f i v e  y e a r s ,  t h e  s t a c k  o f  p a p e r s  on t h i s  m a t t e r  on my d e s k  
now m e a s u r e s  12 i n c h e s  d e e p .  Tha t  i s  a l o t  o f  d i a l o g u e  and r e p r e s e n t s  a l o t  o f  
l e g a l  f e e s  t h a t  have  been  p a i d .

P l e a s e  f e e l  f r e e  t o  c a l l  o r  w r i t e  on t h i s  m a t t e r .  I f  I  do 
n o t  h e a r  f rom you ,  I w i l l  t r u s t  t h a t  you w i l l  r e q u e s t  t h o s e  i n  y o u r  D e p a r tm e n t ,  
who a r e  i n v o l v e d ,  t o  work w i th  us  i n  a manner o f  c o o p e r a t i o n  to  e x p e d i t e  an e a r l y  
and f i n a l  s o l u t i o n  t o  t h e s e  p ro b le m s .

S i n c e r e l y ,

G a r y  W. G r a n d y  

A d m i n i s t r a t o r

cc: J A y  L i v e y

v'Harlon K n u t s o n — A S H N H A  

K a r l  G a r b e r
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869-3428

VIA FACSIMILE

Mr. Harlan Knudson 
Alaska State Hospital and 

Nursing Home Association 
319 Seward Street #11 
Juneau, AK 99801-1173

Re: SB 288

Dear Mr. Knudson:

Brian Gilbert of Cordova Community Hospital has asked me to 
share with you an analysis I prepared regarding the Legislative 
History of the statutes which established the Medicaid 
prospective payment system in Alaska. As is demonstrated 
below, it was never the Legislature's intent to establish a 
recoupment program based on audit results.

SB 288 distorts reality. Namely, SB 288 is an attempt to 
rewrite the Medicaid statutes to allow for retroactive 
recoupments based upon audit results.

When you read SB 288 you will note that the Department 
claims that this Bill "clarifies" the Legislature's intent and 
that the Legislature always intended to use audits to adjust 
rates. Nothing could be further from the truth. It is 
misleading to call this Bill a "clarification". It is nothing 
less than an attempt to completely alter the Medicaid payment 
system. In fact, when the prospective payment system was first 
passed in Alaska, it was the Department who testified before 
the Legislature that each facility would have to operate and 
provide care at the rate determined prior to each fiscal year.
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Below are excepts from the testimony presented to the 
Legislature supporting the prospective payment legislation.

Prior to 1983 the Medicaid program in Alaska reimbursed 
health care facilities based upon the "reasonable costs" 
incurred by the facility for patient care. (AS 47.07.070, 
Repealed § 3, ch. 95 SLA 1983). The methodology in 1983 was 
retrospective cost-bnsed. The Commissioner for the Department 
of Health and Social Services in his Position Paper regarding 
H.B. 19 in May of 1983 described this methodology as follows:

Hospital and Nursing home [sic] rates in Alaska have 
traditionally been established retrospectively. that 
is, costs are estimated at the beginning of a fiscal 
year and an "interim payment" determined. At the end 
of the fiscal year, the total interim payments made is 
[sic] compared to the allowable costs of the 
facility. The difference is either collected from or 
paid to the facility. This process is referred to as 
"cost settlement." (Emphasis added) .

The Medicaid methodology was called retrospective because 
the final reimbursement calculation was made after the
patient's treatment. The system was "cost-based" because the
measure of reimbursement was based on expenditures actually 
made by the health care facility.

Major deficiencies in the cost-based reimbursement system 
began to be realized. Since health care providers were 
reimbursed for their expenditures actually made, the provider 
earned additional income for each service rendered. It became 
apparent that a cost-based retrospective methodology simply 
lacked incentives for health care providers to hold down 
costs. (See. 50 Fed. Reg. 24, 459 (1985)).

In 1983 the State of Alaska made the decision to abandon
its retrospective cost-based system and to adopt a prospective
budget based system. (AS 47.07.070, Repealed, § 3, ch. 95 SLA 
1983). The Legislature made the following finding in 1983:

The legislature finds that, because Medicaid is a 
joint state and federal program and because federal 
Medicaid funds have been and are likely to continue to 
be reduced dramatically, a retrospective payment 
system no longer serves as an appropriate method of 
compensation . . . A prospective payment system is
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necessary to prudently address payments to health 
facilities under Medicaid and general relief medical 
assistance programs. (Emphasis added).

In 1983 the State of Alaska began implementation of a 
budget based prospective payment system and established the 
Medicaid Rate Commission (See. Ch. 95, SLA 1983 recorded at 
AS 47.07.070 and AS 47.07.180; 7 AAC 43.670 (Reg. 92, Jan.
1985)) .

The Alaska State Legislature in 1983 directed the 
Department of Health and Social Services to establish a 
Prospective Payment System to be administered by the newly 
created government body called the Medicaid Rate Commission. 
(AS 47.07.070 and AS 47.07.180, Ch. 95, SLA 1983).

In 1983, AS 47.07.070 was amended to read in pertinent part:

The [medicaid rate] commission shall determine 
prospectively the rate of payment to a health facility 
under this chapter . . . (Emphasis added).

AS 47.07.070(a), § 1, Ch. 182, SLA 1972; am § 3, Ch. 95, SLA
1983.

The implementing regulations stated in pertinent part:

PROSPECTIVE PAYMENT RATES DEFINED. (a) Prospective 
payment rates are prospectively determined payment 
rates to be paid by the department to health 
facilities providing health care services to 
recipients of the Medicaid and General Relief Medical 
Programs.

(d) Prospective payment rates will have an effective 
date. All services provided before the effective date 
will be paid by the department at the preceding rate.
All services provided on or after the effective date 
will be paid bv the department at the new* prospective 
payment rate. (Emphasis added).

Many attempts were made to pass prospective payment system 
legislation prior to the actual passage in 1983. Certain 
topics recur throughout the proposed legislation as 
cornerstones of the prospective payment system. First, the 
prospective payment system req-uired the up-front negotiation of
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rates which would then be fixed for the fiscal period to which 
they applied. Second, the year-end recoupment and cost
settlement practices were to be eliminated. Third, the 
reimbursement system was to be based on current budgeted costs 
as opposed to actual costs incurred.

On January 27, 1983, SB 85 was introduced in the Senate. 
Testimony before the Senate HESS Committee addressed the need 
for the establishment of a prospective payment system. SB 85
was later replaced by a Committee Substitute draft of SB 85
(CS SB 85 (HESS)).

On April 4, 1983, the Department of Health and Social
Services again issued its Position Paper on CS SB 85.

The Position Paper on CS SB 85 begins with an overview of
the Medicaid reimbursement in Alaska and notes:

Prospective payment, on the other hand, provides for 
the establishment of the payment rate prior to the
fiscal year as a result of discussions between each
facility and the State, each facility must then
operate and provide care at this predetermined rate 
for the fiscal period. (Emphasis added).

On February 23, 1983, Frank W. Seuffert, a researcher for
the State Advisory Council, prepared a Memorandum for Senator 
Kerttula, regarding SB 85. In pertinent part, researcher 
Seuffert's Memorandum states:

Prospective reimbursement would be desirable for 
Medicaid and GRM for the following reasons: (1) It
encourages cost containment by giving hospitals a set 
target over which they make a profit, under which they 
accept a loss . . .

In keeping with its previous Position Paper which noted 
that there would be no retroactive cost settlement with a 
prospective payment system, Position Paper CS SB 85 notes that 
one of the "major provisions of SB 85" is the repeal of the 
definition of "cost settlement" as was contained in 
AS 47.07.080(a).

On April 18, 1983, Mr. Betit, Director of the Department's
Division of Public Assistance, testified before the House 
Finance Committee regarding the House counterpart to CS SB 85.
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Mr. Betit explained that the prospective payment system as
detailed in CS SS HB 19 provided for up-front negotiations 
before the fiscal year started in order to "set" the prices 
v/hich the Department would pay. Mr. Betit stated that this
approach would "give us greater certainty about what it is we
are spending . . . and hold the hospitals and nursing homes to
these prices for the duration of the year". (Emphasis added).
(House Finance Committee Hearing on CS SS HB 19 (Fin.),
April 18, 1983, recorded on tape HFC 83-45.

Mr. Betit concluded his testimony by commenting on year-end 
and audit procedures stating:

There would be no cost settling or getting . . . 
basically . . . either paying up or recouping from the 
hospital at the end of each fiscal year as presently 
goes on. (Emphasis added).

The prospective payment system legislation was
formerly adopted by the Legislature and became law.
(AS 47.07.070, Ch. 95, SLA 1983). After the prospective 
payment system was adopted, the Medicaid Rate Commission
listed its objectives for this new system. One objective 
was to "provide predictability" for state program 
expenditures to health facilities. (7 AAC 43.674(2)).

In order to comply with the new prospective payment 
system legislation, organizational changes had to be made 
within the Department of Health and Social Services. The 
first change was the creation of the Medicaid Rate 
Commission. (AS 47.07.070, Ch. 95 SLA 1983). Tiie second 
major change was the elimination of the "audit function".

This complete elimination of the audit function is 
described in the Legislative Audit of the Department of 
Health and Social Services for Fiscal Year 1985 (hereafter 
"1985 Legislative Audit") as follows:

Prior to [the establishment of the Medicaid Rate 
Commission] health facility providers submitted cost 
settlement reports at year-end which were then 
reviewed and/or audited by DHSS auditors. This 
procedure was in effect under the retrospective 
payment system of cost settling with Medicaid health 
facility providers. Subsequently, statute changes 
required that Medicaid health facility providers be
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paid under a prospective payment system. Under the 
prospective payment system, patient day rates are 
established based on estimated reimbursable costs 
submitted by the provider and approved by the MRC 
[Medicaid Rate Commission]. The audit positions that
previously performed the audits were transferred to 
the MRC. However, these positions were reclassified 
to budget analysts. No audit positions have been 
established at the MRC. (Emphasis added).

The Executive Director of the Medicaid Rate 
Commission, Dr. Charles L. Eveland, prepared an
Organizational Chart of the Medicaid Rate Commission which 
showed the replacement of the auditor positions by Program 
Budget Analysts.

With the implementation of the prospective payment 
system in Alaska, all audit functions of the Medicaid 
program ceased. Since the prospective payment system wr.s 
budget based, it is not surprising that the executive 
director established three program budget analyst 
positions to replace the no longer needed auditor 
positions. Also, since the legislature repealed the
definition of "cost-settlement", the legislature made 
clear its intent to end the year-end audit and
cost-settlement process.

Having reviewed the Legislative History behind 
Alaska's prospective payment system, there is no doubt in 
my mind that it never contemplated recoupments being taken 
based on audits. SB 288 euphemistically calls itself a 
"clarification" of Legislative Intent. It is not. SB 288 
represents a radical departure from the prospective 
payment system.

Very truly yours

INSLEE^_BEST, DOEZIE & RYDER, P

Stephen D. Rose

SDR:ab 
3141s
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S e n a t o r  Ar l i s s  S t u r g u l e w s k i  
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D e a r  S e n a t o r  S t u r g u l e w s k i :

I a m  wr i t i n g  t o  e n c o u r a g e  y o u r  v i g o r o u s  o p p o s i t i o n  t o  S B  2 8 8  w h i c h  w o u l d  a l l o w  t h e  
S t a t e  t o  m a k e  r e c o u p m e n t s  b a s e d  u p o n  a ud i t s  c o m p l e t e d  l o n g  a f t e r  t h e  e n d  o f  t h e  
faci l i ty's r a t e  y e a r .  T h i s  bill w o u l d  r e s t o r e  f aci l i t i e s  t o  a  r e t r o s p e c t i v e  s y s t e m  f o r  
r e c o u p m e n t s ,  w h i l e  t h e  facility is b a s e d  o n  a p r o s p e c t i v e  r a t e  s y s t e m .  T h i s  m e a n s  
t h a t  t h e  S t a t e  s e t s  t h e  r a t e s  f o r  f ac i l i t i e s  b a s e d  u p o n  b a s e  y e a r  c o s t s  a n d  t h e  r a t e s  a r e  
t h e n  s e t  p r o s p e c t i v e l y  f o r  t h e  y e a r .  T o  p e rm i t  a u d i t s  g o i n g  b a c k  s e v e r a l  y e a r s ,  o r  
r e t r o s p e c t i v e  a u d i t s ,  u n d e r m i n e s  t h e  p r o s p e c t i v e  p a y m e n t  s y s t e m .  T h i s  s e t s  u p  
s i t u a t i on s  w h e r e  t h e  S t a t e  m a y  g o  b a c k  a f t e r  a t h r e e ,  f o u r  o r  f i v e  y e a r  p e r i o d  and  
d e t e r m i n e  t h a t  c e r t a i n  c o s t s  t h a t  w e r e  a l l o w e d  s h o u l d  n o t  h a v e  b e e n  a l l o w e d  a nd  t o  
m a k e  r e c o u p m e n t s .

T h e  p r o b l e m  w i t h  t h i s  s y s t e m  is a d e q u a t e l y  o u t l in e d  in l e t t e r s  f r o m  t h e  A l a s k a  S t a t e  
H o s p i t a l  a n d  N u r s i n g  H o m e  A s s o c i a t i o n  t o  S e n a t o r  Ar l i s s  S t u r g u l e w s k i  a nd  t o  C o m ­
m i s s i o n e r  Ma l a .

I e n c o u r a g e  y o u  t o  v o t e  n o  o n  t h i s  bill.

S i n c e r e l y ,

E
A dm in i s t r a t o r

E W M / d p r

Managed by the LHS Management Company, Fargo, North Dakota



EXAMPLE OF PROSPECTIVE 1993 RATES BASED ON AUDITED INFORMATION 
FOR FACILITIES WITH A 12/31/91 FISCAL YEAR END

4/30/92

5/31/92

6/30/92

7/31/92

8/31/92

9/30/92

10/30/92

11/25/92

12/15/92

12/31/92

rates:fin

3 / 3 1 / 9 2

peak Review

Cost Reports to Department

Department's Request for 
Desk Review Items

Facilities Response to 
Request.

Department's Preliminary 
Desk Review Report 
(PDRR).

Facilities Response to 
PDRR.

Department's Final DRR 
(FDRR).

Facilities Appeal Deadline 
on the FDRR.

Facilities submit Year-end 
Submittal to the Department.

Department proposes the rate 
to the Facilities based on 
unappealed FDRR items.

Appealed items would be 
settled at the time the 
appeal is finally resolved.

MRAC recommends rate. 

Department sets rate.

Field Audit

Department's Decision to do a 
Field Audit.

Department's Field Audit 
Completed.

Department's Preliminary Audit 
Report (PAR).

Facilities Response to PAR.

Department proposes the rate 
to the Facilities based on 
agreed-to PAR items.

Disagreed PAR items would be 
settled at the time the Audit 
and any related appeals are 
finally resolved.



The A S H N H A  members are not opposed to the department having the 

authority to conduct Medicaid audits.

The members believe rates should be set based on timely audit 

information.

They are opposed to this bill because it reverses the basic concept of 

prospective rate setting in Alaska's Medicaid reimbursement system.

W e  have a prospective rate setting system now.

That means each facility's i eimbursement rates are negotiated and set 

before the beginning of the fiscal year.

If the facility is efficient and costs are lower than the pre determined 

Medicaid reimbursement rate, the facility shares a profit with the state.

If they're inefficient and costs exceed the reimbursement rate, the facility 

takes a loss.

SB 288 would change the Medicaid reimbursement system to allow for 

recoupment based on audits completed long after the end of the facility's 

rate year.

The department has an audit backlog that spans several years now.

The facilities don't think it's reasonable to do an audit 4 or 5 years late and 

then ask them to pay money back to Medicaid because the audit discloses 

misinterpretations or disagreements over the meanings of regulations.

If fraud is indicated, ASHNHA believes the state does have and should have 

the authority to recover the funds.

In the Supreme Court decision that caused the state to introduce this bill, 

the Court said:

"We would have no hesitation in ordering a refund of money 

which had been awarded based on false representations. 

Likewise, if the grant had been expended for an illegal purpose, 

a refund would be appropriate. However, those situations do 

not exist here."

A S H N H A  finance officers have offered a number of suggestions for how the 

department might be able to clear up the audit backlog and stay current.

For example: A S HNHA members believe the department should make 

more use of desk audits instead of full field audits especially for the facilities 

that receive the least amount of Medicaid funds.



"By ]

W e  believe the department auditors should focus their audit procedures on 

3 those financial areas that affect the prospective rate setting process.

W e  see audit adjustments that reclassify assets or revenue accounts when 

?//' ' those adjustments have no affect on Medicaid reimbursement rates. W e  

also see audit adjustments for $5 or $10.

The current year Medicaid appropriation for facilities \s $109 million. $5 and 

$10 adjustments are not worth the auditors' time.

Generally, auditors will establish a materiality threshold and they won't even 

bother with audit adjustments below the threshold dollar amounts.

A S H N H A  members believe that the department's Medicaid audits could be 

done on a timely basis if the audit scope and purposes were better defined.

If this bill is to pass, A SHNHA members believe it should include a 

requirement that the Medicaid audits be timely completed.

A S H N H A  members believe timely completed means within six months of 

the date the facility has to submit the final Medicaid cost reports for the year.

A S H N H A  members also suggest that the bill should require the department 

to promulgate regulations governing the conduct of Medicaid audits of 

hospital and nursing home facilities.

That should include definitions of:

(A) Field audits and desk audits

(B) Scope and purposes of audits for Medicaid purposes

(C) Timing of audits

(D) Timing of and procedures for reflecting audit findings in 

rate setting

(E) Process for facilities to appeal audit findings

The A S H N H A  Health Care Financing Committee met this week and 

reviewed the language the department said they were going to propose as 

a Committee Substitute for the bill.

The A S H N H A  Finance Committee has problems with big chunks of the 

committee substitute and we're drafting alternative language to submit.

Now that we have the official CS, we can identify the specific page and line 

numbers for amendments.

I would be happy to answer questions about the work we've been doing with 

the department on this issue.

There are finance officers from facilities in Anchorage waiting to testify this 

morning 'so and they might fill in any holes I've left.

................
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NOTICE: This opinion is subject to formal corracfcion bafora
publication in the Pacific Reporter. Raadars are requested 
to bring typographical or other formal errors to tho 
attention of the Clerk o£ the Appellate Courts, 30J K Street, 
Anchorage, Alaska 99S01, in order that corrections may b* 
made prior to permanent publication.

THE SUPREME COURT OP THE STATS OF ALASKA

err* OP CORDOVA, ALASKA, a 
Municipal Corporation, and 
PETERSBURG GENERAL HOSPITAL,
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Appeal from the Superior Court of the State of 
Alaska, Third Judicial District, Anchorage, 

Karan L. Hunt, Judge.

Appearances: Stephen D. Rose, Inslee, Best,
Doezie_ & Ryder, P.S., Bellevue, Washington, 
:Scott A. Sterling* Jensen, Harris, & P-oth, 
T̂icHorage, for Appellants. Lawrence C. Delay, 
Assistant Attorney General, Anchorage, Douglas 
B. Baily, Attorney General, Juneau, for 
Appellee,

Before: Matthews, Chief Justice, Rabinowitz,
Burke, Compton, and Moore, Ju3tice3.

RABINCWITZ, Justic l .

P01



FROM : GftRREV II PESKfl CPA PHOf'E 110. : 907 364 2350

npp 30 '90 00:5S JDlS&N rrt?RIS I ROTH P.Z - iQ

I. INTRODUCTION.

This appeal involves attempts by the Medicaid Rato 

Commission ("the Commission") to recover 5167,361.00 paid by che 

State to the City of Cordova, owner and operator of the Cordova 

Community Hospital ("Cordova"J, and $26,036.56 paid to the 

Petersburg General Hospital CPetersburg") for Medicaid services 

provided by the two hospitals during 1984-8S. ~

I I .  FACTS AND PROCEEDINGS.

In 1983, the legislature adopted a prospective payment 

system for Medicaid.1 Under the old, retrospective system, 

health cara facilities were reimbursed by Medicaid based on the 

"reasonable costs" incurred by the facility for patient cara. 

Under the new, prospective system, facilities are reimbursed by 

Medicaid at rates determined by the Commission in advance of the 

provision of services by the facilities. See AS 47.07.070(a). 

She prospective system provides an incentive for facilities to 

minimize their costs because a facility providing a service at a 

coat less than the pre-deterrained rate is permitted to keep the 

difference ("earns a profit"), while a facility providing tha 

service at a cost greater than th" pre-datarained amount suffers 

a loss in the amount of the difference.

1 .  C h . 9 5 ,  SLA 1 9 8 3 .  3578

-2-
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The hospitals submitted budgets and requests for 

prospective payment ratea for their fiscal year (FY) 1985, ending 

June 30, 1985. These budget requests ware reviewed by ona of the 

Commission's program budget analyati. A staff analysis for each 

of the two hospitals was performed and the budget analyst 

recommended prospective payment rat** for each. The Commission 

thereafter adopted prospective payment rates for the two 

hospitals, and paid them for Medicaid services baaed on these 

rates.

In the summer of 1986, the Commission began to audit

th« budget forma and rate requests submitted by health cikre

facilities, including those submitted by Cordova and Petersburg

for FY85. Cordova'® field audit was conducted in January 'Of

1987. Tha final audit report was completed in November of 1987.

At its December 11, 1987, meeting, the Commission (whose members

at this meeting included Mr. Randy Super, designated as a member

of che Commission by the Department of Health and Social Services

(DHSS) Commissioner Myra Munson) voted to accept the audit, which
2

revealed that Cordova had been overpaid $167,361.

2. Although representatives of Cordova were present at 
the hearing, they were apparently not permitted to present 
evidence or argument. On December 16, DHSS notified Cordova thnt 
it could pay the $167,361 in one lump sum within 30 days, or 
alternatively DHSS would recoup the overpayment from currant 
claims payments to Cordova.

3578



Petersburg's FYB5 audit began in October of 1986. This 

audit determined that Petersburg had been overpaid 326,086.56. 

At an informal hearing held on September 18, 1987, the Commission 

accepted the audit report and sought to recover the overpayment 

from Petersburg. Cuder protest, Petersburg paid the alleged

$26,036,56 overpayment and filed a request for an administrative 

hearing.

Cordova filed suit in Anchorage superior court, and the 

superior court granted Cordova a temporary restraining order 

preventing the DHSS from recouping the overpayment from current 

claim* payments * Petersburg then filed a motion to intervene as 

a party plaintiff. The motion was granted. The hospitals 

thereafter filed a motion for summary judgment and for a

permanent injunction,. The State filed an opposition to the 

motion. Among the State's attachments to its opposition were 

affidavits signed by Millie Duxbury, Mary Bensen, and Sister

Barbara Haase. The hospitals subsequently filed a motion to 

etriJce these affidavits on the ground that they failed to comply 

with the requirements of Civil Rule 56(e).

After hearing the parties' arguments on the hospitals' 

motion for summary judgment, the superior court rendered an oral 

decision. The court first held that rstroactive recoupment of 

overpayments was not available to the Commission because the 

relevant statute, AS 47.07.070(a), permits only prospective

action. Second, although the Commission presently has authority

3 5 7 8

-4-

recoupment of past overpayments prior to S .693 
being adopted. Therefore, it is this court's 
conclusion that plaintiffs are not public interest 
litigants.
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under 7 AAC 43.693 (d) (eff. 8/9/96, Reg. 99) to recoup over­

payments, it did not have that authority under the applicable 

audit regulation, 7 AAC 43.700. Third, in a decision going to 

the heart of the present appeal, the superior court held:

Until 7 AAC 43.693(d) was promulgated, the 
Commission did not have any authority to act 
retrospectively, so if the Commission cannot 
go back into 1985 and reset the rates, what 
is its remedy? If the audit reveals error in 

— the budget analysis or misrepresentation, 
these errors should be corrected by adjusting 
rates for the ensuing year or years. If the 
hospital has made a profit oa Medicaid 
payments, then payments exceeded the 
reasonable costs incurred. If this profit 
were the result of some miscalculation or 
misrepresentation, it can be taken into 
account in subsequent years when the budget 
analysltjs are calculating reasonable costa 
for the upcoming fiscal year. In adjusting 
the rate3 for the new year to account for 
errors made or. Medicaid payments from 
previous years, the Commission is able to 
recover costs which ware paid out in error 
without acting outside the scope of its 
authority. Therefore if there ware 
miscalculations or misrepresentations the 
Commission’s remedy is to make prospective 
adjustments to account for such errors.

The superior court also held that the DHSS Commissioner’s

designation of Randy Super did not constitute an impropriety that

would void the December 11# 1987, hearing; the court concluded
• 1

that this delegation of the Commissioner’s responsibilities fee 

Mr. Super was authorized by AS 44.17.010.

The hospitals then filed a mcticn requesting that the 

superior court clarify its oral ruling, The hospitals al30 filed 

a motion for actual attorney'3 fee3 and coats which waa countered

3578
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by the Stato’a motion for Rule 82 attorney’s feaa and a motion to 

remand the case to the Commission.

The superior court denied the hospital*’ motion for 

clarification and entered an order denying attorney's £*03 and 

costa to either party.3 This appeal followed.

3. Thia order stated;

Both parties have filed a motion seeking to be 
declared the prevailing party. In addition, the 
plaintiffs seek to be declared public interest 
litigants* All motions are denied. The 
plaintiffs prevailed [o]n the issue of whether the 
state could retroactively recoup overpayments 
prior to the adoption of 7 AAC 43.893, The 
defendants prevailed on the issues of whether the 
atate could audit the plaintiff’s Fy 1985 yaar 
prior to adoption of .693; whether the designee of 
the commissioner could attend the meetings and 
vote. Therefore, it is the conclusion of this 
court that neither party is the "prevailing pasty" 
for the purposes of awarding attorney fees,

Further, plaintiffs contend that they are 
public interest litigants. The plaintiffs fail to 
meet the test of being litigants which would lack 
sufficient economic incentive to bring the lawsuit 
if it did not involve issues of general 
importance. These plaintiffs do have the economic 
incentive to file the lawsuit as they readily did. 
Further, the issues raised are of importance not 
to the general hospital population in Alaska, but 
only to these hospitals experiencing a claim for 
recoupment of pa3t overpayments prior to § .693 
being adopted. Therefore, it is this court's 
conclusion chat plaintiffs are not public interest 
litigants.

3 5 7 S
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III. DISCUSSION.

The superior court’s decision to grant tho 9tate relief 

proapectivaly turns on its interpretation of AS 47.07.070,4 That 

statute provides:

4. The superior court first determined that the right 
to retroactive recoupment is not inherent in the right to audit 
embodied in 7 AAC 43,700, During FY83, the following two 
versions of 7 AAC 43,700 were in effect;

7 AAC 43.700. AUDIT AMP INSTITUTIONAL REVIEW.
(a) As a condition of participation In the medi- 
caid program, providers under secs, 675 - 700 of 
this chapter must provide reasonable access to 
fiscal and patient care records for all medicaid 
beneficiaries.

(b) Providers must allow inspection of records 
by authorised officials of both state and federal 
agencies connected with the medicaid program.

(c) Providers with facilities in Alaska must 
make available for inspection their fiscal and 
patient records either at their facility within 
tho State of Alaska or at a business office 
located within the state of Alaska. (eff. 
3/18/79, Reg. 71)

7 AAC 43.700. HEALTH FACILITY AUDITS. (a) The 
commission will, iri its discretion, inspect the 
financial records of a health facility receiving 
payments from the department. The commission will 
inspect financial records during normal business 
hours and will notify a facility of a proposed 
inspection of its records at least 10 working days 
before thê  inspection. ^

(b) If the commiusion directs, a health facil * 
ity receiving payments from the department for 
eligible state program recipients must produce its 
financial records for inspection by the commission 
at a location within the State of Alaska or at

( f o o t n o t e  c o n t in u e d ) 3578
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(a) The commission shall determine pro-

(footnote continued)

another place agreed upon by the commission and 
th® health facility,

(c) At the request cf tho commission/ a health 
facility must send copies of financial records to 
the commission offices within lo working days 
After tho request, (eff. 10/21/84, Reg, 92/ 
repealed 8/9/86)

In 1986, the Commission adopted a new audit regulation:

7 AAC 43*693. FACILITY AUDITS, (a) The 
commission will inspect the financial records of a 
facility receiving payments from the division of 
medical assistance. The commission will inspect 
financial records during normal business hours and 
will notify a facility of a proposed inspection of 
its records at least 10 working days before the 
inspection.

(b) If t h e  c o m m i s s i o n  d i r e c t s ,  a f a c i l i t y  
r e c e i v i n g  p a y m e n t s  f r o m  t he d i v i s i o n  o f  m e d i c a l  
a s s i s t a n c e  f or e l i g i b l e  s t a t e  p r o g r a m  r e c i p i e n t s  
shall p r o d u c e  i t s  f i n a n c i a l  r e c o r d s  for i n s p e c t i o n  
by the c o m m i s s i o n  a t  a l o c a t i o n  w i t h i n  t h e  3 t a t e  
or at a n o t h e r  p l a c e  a g r e e d  u p o n  by the c o m m i s s i o n  
and the f a c i l i t y .

(c) At the request of the commission, a facil­
ity shall 3end copies of financial records to the 
commission office within 10 working days after the 
request is received,

(d) The commission will review the findings of 
facility audits. Audit findings that determine 
that the division of medical assistance has 
overpaid or underpaid will be actad upon in the 
following manner:

(1) If the audit findings relate to a 
facility's fiscal year already ended, the 
division of medical assistance wi’ll be notified 
of amounts due from or to the facility.

3578
{ f o o t n o t e  c o n t in u a d )
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a p c c t i v « l y  the rat e  o f  p a y m e n t  to a h e a l t h  
f a c i l i t y  u n d e r  this c h a p t e r  and A S  4 7 . 2 5 . 1 2 0  
- 4 7 . 2 5 . 3 0 6  b a s e d  on a fa i r  rata for r e a s o n­
abl e  c o s t s  i n c u r r e d  b y  t h e  facility. T h *  
c o m m i s s i o n  s h a l l  by r e g u l a t i o n  l i s t  t h e  
factors it c o n s i d e r s  in m a k i n g  its r a t e  
d e t e r m i n a t i o n s  u n d e r  thi 3  section.

(b) In d e t e r m i n i n g  a  r a t a  o f  p a y m e n t  t o  a 
h e a l t h  f a c i l i t y  u n d e r  t h i s  s e c t i o n /  t h e  
c o m m i s s i o n  s h a l l  c o n s i d e r  t h e  p r o p o r t i o n a t e  
ah a r a  o f  t h e  f a c i l i t y ' s  f i n a n c i a l  r e q u i r e­
me n t s  f or p a t i e n t  cara for 

%

(1) c o a t s  of c u r r e n t  o p e r a t i o n s /  
i n c l u d i n g  sala r i e s  a n d  w ages, p u r c h a s e d  
s e rvices, supplies, i n s u r a n c e ,  l e a s e s ,  
d e p r e c i a t i o n ,  taxes, i n t e r e s t  e x p e n s a ,  
m a i n t e n a n c e  a n d  o t h e r  h e a l t h  f a c i l i t y  
o p e r a t i n g  e xpenses; a n d

(2) e d u c a t i o n ,  r e s e a r c h ,  and a p p r o p r i­
ate c a p i t a l  d e v e l o p m e n t .

(foo t n o t e  c o n tinued)

(2) If the a u d i t  f i n d i n g s  r e l a t e  to a 
f a c i l i t y ' s  fiscal y e a r  in p r o g r e s s ,  the 
a p p r o v e d  ra t e  will b e  a d j u s t e d  t o  r e f l e c t  a 
c o r r e c t  p a y m e n t  rata. T h e  level o f  a d j u s t m e n t  
w i l l  b e  p r o r a t e d  to e n s u r e  that the d i v i s i o n  o f  
m e d i c a l  a s s i s t a n c e  w i l l  r e c o u p  all m o n e y  b y  die 
end o f  the f a c i l i t y ' s  f i s c a l  y e a r  o r  c h a t  the 
f a c i l i t y  w i l l  r e c eive a l l  m o n e y  d u e  it, as 
a p p r o p r i a t e ,  (aff. 8 / 9 / 8 6 ,  Reg. 99)

W e  a g r e e  w i t h  t h e  s u p e r i o r  c o u r t  t h a t  u n d e r  A S  4 4 . 6 2 . 2 4 0  
( "Si l e n c e  or f a i l u r e  to f o l l o w  any c o u r s e  o f  c o n d u c t  is c o n s i d e r -  
s d  e a r l i e r  i n c o n s i s t e n t  conduct") , the r e c o u p m e n t  p r o v i s i o n  of 7 
A A C  43.693(d) is i n c o n s i s t e n t  w i t h  7 A A C  4 3 . 7 0 0  b e c a u s e  7 A A C  
4 3 . 7 0 0  la s i l e n t  a3 to r ecoupment. W e  a l s o  a g r e e  t h a t  "the 
a g e n c y ' s  f a i lure to c o n d u c t  any a u d i t  in t h e  t i m e  b e t w e e n  the 
p a s s a g e  o f  the p r o s p e c t i v e  p a y m e n t  s y s t e m  and the p r o m u l g a t i o n  o f  
7 A A C  43.693 (d)" ia an i n d i c a t i o n  o f  i n c o n s i s t e n c y ,  a n d  t h a t  the 
promulgation cf 7 A A C  43.693(d) v i t i a t e s  the S t a t e ' s  a r g u m e n t  
t h a t  the a u t h o r i t y  to r e c o u p  is i m p l i e d  in the a u t h o r i t y  to a u d i t  
f o u n d  i n  7 A A C  43,700, in brief, w e  a f f i r m  the s u p e r i o r  c o u rt's 
h o l d i n g  that ".700 d id not p r o vide for r e c o u p m e n t . 1"
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W e  r e j e c t  t h e  s u p e r i o r  c o u r t ’s i n t e r p r e t a t i o n  o f  AS 

4 7 . 0 7 . 0 7 0 .  A l t h o u g h  A S  4 7 . 0 7 . 0 7 0  a u t h o r i s e s  the C o m m i s s i o n

p r o s p e c t i v e l y  to d e t a n a i n o  the rat e  o f  p a y m e n t  to b e  m a d e  to a 

h e a l t h  c a r e  facility, t he s t a t u t e  is s i l e n t  o n  t he s u b j e c t  o f

p r o s p e c t i v e  r e c o u p m e n t  fro m  a h e a l t h  c a r e  f a c i l i t y  b a s e d  o n  a u d i t

r e s u l t s .  A S  4 7 . 0 7 . 0 7 0  c a n n o t  f a i r l y  b e  r e a d  a s  i m p l i c i t l y  

a u t h o r i z i n g  the C o m m i s s i o n  to c o n s i d e r  a u d i t  r e s u l t s  in its 

d e t e r m i n a t i o n  o f  p r o s p e c t i v e  p a y m e n t  r a t e s  for t he cu r r e n t  f i s c a l  

y ear. £ f .  Bo w e n  v. G e o r g e t o w n  C n i v e r s l t y  H o a o i t a l , _____ O.S,
r ,“M

109 S. Ct. 468, 102 L. Ed. 2d 4 9 3  (1988) ( i n t e r p r e t i n g

M e d i c a r e  A c t  p r o v i s i o n  e x p r e s s l y  p r o v i d i n g  for r e t r o a c t i v e  

c o r r e c t i v e  a d j u s t m e n t s ,  a nd h o l d i n g  t h a t  r e t r o a c t i v e  cost-lirait 

r u l e s  w e r e  not a u t h o r i z e d  b y  t he p r o v i s i o n ,  w h i c h  p e r m i t t e d  

r a t r o a c t i  f a c a s e - b y - c a o e  a d j u d i c a t i o n ,  n o t  r e t r o s p e c t i v e  r u l e -  

m a k i n g )  .

7 A AC 4 3 . 6 9 3 ( d )  is t h e  o n l y  r e g u l a t i o n  w h i c h  a u t h o r i z e s  

che C o m m i s s i o n  to undertaJee c o r r e c t i v e  a c t i o n  b a s e d  u p o n  an

- &a n/>♦**» A (•«.«•,«« kk.i J-
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i n a p p l i c a b l e  to t h e  issues in t h i s  a p p e a l  s i n c e  it b e c a m e  

e f f e c t i v e  a f t e r  t h e  f i s c a l  y e a r  in q u e s t i o n . 6

W e  a l a o  r e j e c t  a p p ellees' a r g u m e n t  t h a t  AS 4 7 , 0 7 . 0 7 4  

p r o v i d e s  a u t h o r i t y  f o r  r e c o u p m e n t . ^  It is e l e a r  t h a t  t h e  t e x t  o f  

t he s t a t u t e  d o e s  n o t  atata or i m p l y  t h a t  t he a m o u n t  o f  the

payment will be exacted by any au<3ie.

In c o n c l u d i n g  that the s u p e r i o r  c o u r t  e r r a d ,  w* 

o b s e r v e ,  as w e  d i d  i n  L a k e  Otia C l i n i c  v. S t a t e , 650 P . 2d 398, 

3 9 4  (Alaska 1982);

6. A p p e l l e e s  d o  not c o n t e s t  t h e  i n a p p l i c a b i l i t y  o f  7 
A A C  43.693(d) t o  C o r d o v *  a n d  P e t e r s b u r g  f o r  f i s c a l  y e a r  198S.

A p p e l l e e s  a ;gue tha t  the s u p e r i o r  c o u r t ' *  r u l i n g  c a n  bo 
s u s t a i n e d  o n  t h *  a l t e r n a t i v e  t h e o r y  t h a t  t h e y  a r e  e n t i t l e d  to 
a s s e r t  a  c o m m o n  l a w  r i g h t  o f  r e c o u p m e n t .  S e e  M o u n t  S i n a i  Rose, 
o f  G r e a t e r  M i a m i ,  Inc. v. W e i n b e r g e r , 5 17 F . 2 d  3 2 9  (5th C i r ^  

I ' A s s u m i n g  t h a t  w e  Would, r e c o g n i z e  a c o m m o n  l aw r i g h t  o f  
r e c o u p m e n t ,  che r e c o r d  is d e v o i d  o f  a n y  i n d i c a t i o n  t h a t  the 
f a c i l i t i e s  p r e s e n t e d  falsa I n f o r m a t i o n  to t h e  C o m m i s s i o n ,  
A l t h o u g h  this a s p e c t  o f  the cas e  is t h e  s u b j e c t  o f  o n g o i n g  
a d m i n i s t r a t i v e  p r o c e e d i n g s ,  it a p p e a r s  f r o m  the r e c o r d  that 
d i s c r e p a n c i e s  b e t w e e n  the 1985 f i s c a l  y e a r  c a l c u l a t i o n s  and 
c a l c u l a t i o n s  m a d e  i n  198 7  turn o n  v a r y i n g  i n t e r p r e t a t i o n s  of 
" r e a s o n a b l e  a l l o c a t i o n  m e t h o d . *

7. A l a s k a  S t a t u t e  4 7 .07.074 p r o v i d e s :

A u d i t a  a n d  I n s p e c t i o n s . A c  a c o n dition- o f  
o b t a i n i n g  p a y m e n t  under A S  4 7 . 0 7 . 0 7 0 ,  a h e a l t h  
f a c i l i t y  s h a l l  a l l o w

(1) t he d e p a r t m e n t  a n d  the c e m m i s s i o n  r e a s o n­
abl e  a c c e s s  to the f i n a n c i a l  r e c o r d s  o f  m e d i c a l  
a s s i s t a n c e  b e n e f i c i a r i e s ;  and

(2) i n s p e c t i o n  o f  f i n a n c i a l  r e c o r d s  b y  s t a t e  

(f c Q t n o t a  con t i n u e d )

3578
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We would have no hesitation in ordering a 
refund of money which had been awarded based 
on false representations. Likewise, if the 
grant had been expended for an illegal 
purpose, a refund would be appropriate.
However, those situations do not exist here.

We also noted that in the grant context:

The source of both liability and remedy must 
emanate explicitly or implicitly from the 
grant statutes, regulations duly enacted and 
con$i*tent_with the statute, or provisions in 
the grant agreement. . . .  If the grantor, 
however, has failed to establish such a right 
of recapture through provisions in the grant 
agreement or duly promulgated regulations, it 
may well have forfeited its ability to impose 
the sanction in the absence of explicit 
statutory authority. Because of such 
failure, no legal basis would exist for the 
sanction; it would also be unfair to grantees 
to subject them to unannounced and improvised 
detriments.

Id. at 333 (quoting R. Capalli, Rights and Remedies Under Federal

Grants, at 98-99 (1979)).

IV. WAS RANDY SUPER A "DESIGNATED APPOINTEE*?

The superior court held that the Commissioner1s 

designation of Randy Super did not constitute an impropriety 

sufficient to void the December II, 1987 hearing, concluding 

instead that this delegation of authority by the commissioner to 

Mr. Super was authorised by-AS 44.17.010. The State argues that

(footnote continued)

and federal agencies to the extent required by 
federal law.

3 5 7 8
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this iasuo iv moot bacausa the Commission decided not to act on 

its December 11, 1987, decision and reheard Cordova's audit

review on December 10, 1988, with a panel of members appointed by 

the governor.

As a general rule, w» "refrain from deciding questions 

’where the facts have rendered the legal isauea moot.'" Hayea v. 

Charney, 693 P.2d 831 , 834 (Alaska 1985) (quoting Doe v. State, 

487 P.2d 47, 53 (Alaska 1971)), However, raootnesa doctrine is a 

product of judicial policy, not constitutional mandate,® and wo 

have recognised on numerous occasions that certain technically 

moot question* merit review under the "public interest" exception
g

to the mootnMs doctrine. We recently articulated the criteria 

to be considered in determining whether to review a moot 

question i

The public interest exception involves the 
consideration of three main factors: 1)
whether the disputed issues are capable of 
repetition, 2) whether the mootness doctrine, 
if applied, may repeatedly circumvent review 
of the issue and, 3) whether the issues 
presented are so important to the public 
interest as to justify overriding the 
mootnea* doctrine.

8. See, e.g., Ethe r e d g e  v. Braday, 5 0 2  P.2 d  146, 153 
(Alaska 1972) , " *”'*

9. See, e.g. ,• Falke v. State, 717 P.2d 369, 371
(Alaska 1986) (addressing merits Of a claim that candidate's name 
should have been on ballet although election had already been he3d; 
Kantopp v. Anchorage, 652 P.2d 433/ 457-58 (Alaska 1982)
(addressing merits of malapportionment claim even though

( f o o t n o t e  c o n t in u e d )
3578
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Hayes v. Charney § 693 P.2d 836# 834 (Alaska 1985) (citations

omitted).

We agree with the hospitals that the public interest 

exception to the mootness doctrine applies and have decided to 

address this issue. The issue is likely to arise again# may well 

evade review# and ls of considerable public importance.

The hospitals allege that Randy Super*3 participation 

«a a member of the Commission at the December 11# 1987# hearing 

waa unlawful because he was not appointed by the governor as 

required by AS 47.07.120-.130. The State contends that his 

participation waa proper# that is# that AS 47.02.120 only 

required Mr, Super's appointment by the DHSS Commissioner as her 

designee.

The superior court did not resolve the issue by inter­

preting AS 47.07.120-.130. Instead# the court relied on AS 

44.17.010# which provides:

Delegation of functions. The principal 
executive officer or each state department 
may assign the functions vested in the 
department to subordinate officers and 
employees.

The State buttresses the superior court's decision by reference

to AS 44.17.040# which includes the word “appointments"i

Department ataffa. The principal executive 
officer of each department may establish

reapportionment plan had already been implemented) and cases
cited therein at 457 n.3. tr 3 5 7 8

-14-
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necessary subordinate positions, make 
appointments to these positions, and remove 
persons appointed within the limitations of 
appropriations and subject to state personnel 
laws. Each person appointed to a subordinate 
position established by the principal 
executive officer is under the supervision, 
direction, and control of the officer.

It is a maxim of construction that specific statutes

should be given precedence over more general ones. See, e,g^,

National Bank of Alaska v. State, Pep*t of Revenue, 642 P.2d 811,

817 £ n,10 (Alaska 1982) (citing numerous authorities). Guided

by this maxim, wa raject the superior court's reliance on AS

44.17,010 and the State's concomitant reliance on AS 44.17.040).

Alaska Statutes 47,07.110, .120, and ,130 are more specific, end

we hold that they control. Those statutes provide:

AS 47.07.110. Medicaid Rate. Commission 
established. The M«3Tca"i<T"Bate Commission is 
established in the Department of Bealth and 
Social Services, (S 6 ch. 95 SLA 1983)

AS 47,07.120, Composition cf commission.
The commission consists of five members as 
follows:

(1) the chief executive officer of a 
health facility that is licensed by the state 
but not owned or operated by the state or 
federal government and that is subject to tho 
budget review process under this chapter;

(2) the commissioner of administration, 
the commissioner of health and social 
services, or tho appointed designee cf either 
commissioner;

(3) a physician licensed to practice 
medicine in the state who is actively engaged 
in the practice of medicine and who is not 
employed by the state;

• 3578
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(4) a certified public accountant with 
relevant experience;

(5) a person representing consumer* of 
health services who does not have a direct or 
indirect interest in any entity that provides 
health care services. (§ 6 ch. 95 SLA 1983)

AS 47.07.130. Appointment of members.
Members of the commission are appointed by 
the governor and serve at the pleasure of the 
governor. (S 6 ch. 95 SLA 1983)

Furthermore, we agree with the hospitals' argument that 

the superior court's decision also violates other principles of 

Statutory construction. First, construing “appointed doaignee" 

to have the same meaning as "designee" violates the presumption 

that every word of a statute has a purpose and is not super­

fluous.10

Second, “statutes relating to the same subject matter 

should be read together as a whole in order that [the] total 

scheme . , . avoids ignoring one or the other." National Sank of 

Alaska v. State, Dep't of Revenue, 642 P.2d 811, 818 (Alaska 

1982) (quoting Hafling v. Inlandho&tman's Union of the Pacific, 

585 P.2d 870, 678 (Alaska 1978)). That is, AS 47.17,030'a

10. S e e , e . g . , A l a s k a  T r a m p .  C o m m ' n  v. A i r p a c ,  I n c . , 
685 P . 2d 1248 1253 ( A l a s k a  1984] (quoting 82 C.J.S. S t a t u t e s
S 316, at 5 5 1 - 5 2  (1953)); A l a s c o m ,  Inc. v. N o r t h  S l o p e  B o r o u g h , 
6 59 P . 2d 1175, 1178 6 n . 5  ( A l a s k a  1983) (quoting 2a " c ". S a n d s ,  
S t a t u t e s  a n d  S t a t u t o r y  C o n s t r u c t i o n  S 46.06 (4th ad. 1S73)); C i t y  
o f  H o m e r  v. Gang~l," 650 P . 2 d  396, 399 (Alaska 1982); C i t y  and 
B o r o u g h  o f  Jur.eau v. T h i b o d e a u , 593 P . 2d 626 , 634 (Alaska 1 S 79) 
(citing S t a t e  v. L u n d c u j s c , 374 P . 2d 246 (Wash. 1962)).

3578
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requirements that: all members be appointed by the governor cannot 

be ignored# Thus/ we reject the State's implicit argument that 

AS 47,17.020(2) trumps the "general rule" atatad in AS

47.17.030.11

The judgment of the superior court is REVERSED.

o n d c n
Pursuant to An?:[Jata Ruins 5C*(e) and 
(■) (t). ctlornry (z2 2  .:•( S. 4 0 ,0 0 . - r 3
e ’vard id to _ A f p + .t ia ^ r _____________
  ---------- ------------- -----------—  and
tha _^6sai.jauJ S'-“4J.“ wo ;•-ri
f:le v:i:h :,!i3 court  an i i imi t r i  ar.d v e r i f i e d  
c o s t  Lilli b y  Entarcd
b y  directlcn o f  J u s t i c e  Q j t J a . i r t t - y k -

D a t e d :  & o n  De pu ty :

]

11. Our resolution of the recoupment isaua makes 
unnecessary any discussion of the superior court’s decision not 
to strike affidavits which allegedly were out of compliance with 
Civil Rule 56(e), as well the need to address the attorney's fees 
issue. Upon remand the superior court should determine the 
appropriate amount of attorney's fees available to Cordova and 
Petersburg under Civil Rule 82.

3578
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FISCAL NOTE
BILL NO . SB 313

Revision Date:_____________________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Title: An Act relating to insurance coverage for the 
treatment of phenylketonuria.

Department Affected: All Slate
BRU:_________________ All State

Sponsor___
Requestor:_____ Senate HESS Committee

Sturgulewski
Component:.

Expenditures/Revenues: (Thousands of Dollars)

COMPONENT SERIAL NO.

OPERATING FY93 FY94 FY 95 FY96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE:

0 0 0 0 0 0

FUNDING: (Thousands of dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FllMDS 0 0 ) 0 0 0 0
OTHER 
FUND SOURCE 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME: 0 0 0 0 0 0
PART-TIME: 0 0 0 0 0 0
TEMPORARY: 0 0 0 0 0 0

Estimate of current year impact:. None
ANALYSIS: (attach a separate page if necessary.)
Despite the expansion of coverage under this bill, the occurrence of phenylketonuria (PKU) in newborns is so small, the 
application of an insurance rate increase would be impossible to quantify.__________________________________________

Prepared By: Gary Bader
Division:______ Retirement and Benefits

Phone: 465-4470

Approved by Commissioner: Nancy Bear Usera
Agency: Denartmonf of AHministraHnn Gc*’”’

Date: Ianuarv30.1992

Date: ( —
Department of Administration

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB & Impacted Agency(ies).

Rev 10/90 Pagel of 1



FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION BILL NO. SB 313
Revision Date:
Title: "An Act rclntinu lo insurance coverage Tor ihc ircalmcnt of

Sponsor: Senator Sturgulewski

Requestor:

Dept: University 
BRU : All 

Component: All 

Component Serial No. 730

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY93 FY94 FY95 FY96 FY97 FY98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.)
Incidence rate is so low as to preclude estimation of budget impact. Prescription drug treatment is estimated to be 5575/month/person

per Jean Freeman of Human Resources 2/28/92

Prepared by: Marsha Hubbard. Director/ % ^
Division: Statewide Budget Office

Phone:
Date:

474-7593
3/5/92

Approved by: Brian Rogers. Vice President for Financ
Agency: University of Alaska Date: 3/5/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agcncy(ics).
Rev 1/92 pagc j 0f 1



F IS C A L  N O T E
S T A T E  O F  A L A S K A

1992 L E G I S L A T I V E  S E S S I O N

B I L L  N O .  Senate Bill No. 313

Revision Date: 
Title: Insurance coverage for the treatment 

of phenylketonuria_________________
Sponsor:
Requestor:

Sturgulewski

Dept. Affected Health & Social Sen/ices______
_ BRU: State Health Services_________
Component: Maternal, Child & Family Health

HES COMPONENT SERIAL NO.0-60-40602-290

Expenditures/Revenues (Thousands of Dollars)
OPERATING FY93 FY94 FY95 FY96 FY97 FY93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.Q 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

Estimate of current year impact: none

Prepared by: Peter M. Nakamura, MD, MPH 
Division: Public HeaJth

Approved by Commissioner: Theodore Mala. MD. MP 
Agency: Department of Health and Social Services

Phone: (907) 465-3090
Date: 1/23/92

T
Date: / / '9 2 .

D istribution (by preparer):
Legislative Finance OMB
Legislative Sponsor Impacted Agency(ies)
Requestor

(Rev 12/91) Page 1 cf 1
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FISCAL NOTE
STATE OF ALASKA

1932 LEGISLATIVE SESSION
BILL NO. SB 313

Revision Dote: 2 /4 /9 2 __________________ Deportment Affected : Commerce & Econ . Dev.
T itle : An A c t r e l a t i n g  t o  in s u ra n c e  c o v e r -BRU: In s u ra n c e __________________________

age for trent-m^nt- n f nh^nyl Vot-nnnr i ̂ __
Sponsor: S e n a to r_S tu r g u le w s k i_______

Requestor: ____ ___________________________

Component: X lp o xa tioR B -

COMPCNENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoKars)

0

r

5 4

OPERATING

PERSONAL SERVICES

TRAVEL

FY 93 FY 94 FY 35 FY 96 FY 97 FY 98

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

TEMPORARY

Estimate o f current year impact:

CAPfTAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)

POSITIONS:

FULL-TIME

PART-TIME

ANALYSIS: (A ttach a separate page if necessary.)

Prepared By: Don Koch , C h ie f o f M a rk e t S n r v e i l ^ a n c o Phone: _ 4 £ f^ 2 5 1 7 _

Division: In s u ra n c e

G le n n A . O lo sApproved by Commissioner:
Agency: D e pa rtm en t o f Conr.e rce .c< E c o n rm ir n o v e l.

Diat/ibutwn (by preparer): l*g. Fin.. legi*JAtrve Sponsor. RoqiJtator, OMB/D6R Gov. Ltgii. Oio.. & lmp>ci«sd Agoncyl'ca).
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TOTAL

GENERAL FUND

FEDERAL FUNDS

OTHER
FUND SOURCE:
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gHaafta £§>tate legislature

SENATOR
ARLISS STURGULEWSKI

s<C57Xg

S en a te

3111 C STREET, SUITE 550 
ANCHORAGE, ALASKA 995C) 

(907) 5M-76I5

While (n June,hi 
STATE CAPITOL 

JUNEAU, Al.rtSKA 9980MIB2 
(907) 9ft5-)H|H

MEMORANDUM. April 21, 1992

TO: Representative Johnny Ellis, Chairman

House Rules Committee

FROM Senator Arliss Sturgulewski^ '

Senate District F £

RE; Calendaring request for SB 313 "An Act relating to

insurance coverage for the treatment of phenylketonuria."

I respectfully request an early calendaring of SB 313 which is in the 

House Rules Committee.

I have enclosed a sponsor statement and packet cf information on SB 313. 

If you have any question regarding this legislation, please contact me or 

Betty Hargrave on my staff.

Thank you for your consideration of this request.

Enclosures



^>tatc legislature

ARL ISS  ST U RG U LEW SK I 
3 / 1  1 / 9 2

SENATOR

til! CSTREET,SUITE 550 
ANCHORAGE, ALASKA 9950) 

(907) 5fil-7ftl5

W I i i l c  III liiiit',111
P.O.BOXV 

JUNEAU, ALASKA 99HII 
(907) 465-1HI8

Senate

S p o n s o r  S t a t e m e n t  o n :  

S B  3 1 3  " A n  A c t  r e l a t i n g  t o  i n s u r a n c e  c o v e r a g e  f o r  t h e  t r e a t m e n t  
o f  p h e n y l k e t o n u r i a . "

Senate Bill 313 would amend state law by adding a new section to 

AS 21.42 requiring insurers and hospital or medical service corporations 

that offer individual or group disability insurance to provide coverage for 

treatment of phenylketonuria(PKU).

PKU is a rare inherited metabolic disorder. Babies bom with PKU are 

unable to process proteins, such as milk, and so in order to remain 

healthy, they must maintain a strict diet and are placed on a mineral and 

vitamin enriched formula. If this is not done, then the build up of proteins 

causes severe brain damage and mental retardation. This bill would 

require insurance companies to cover the cost of PKU formula.

Enclosed is a position paper from Commissioner Mala in support of 

this bill. Commissioner Mala points out that the cost of the formula is far 

less than the cost of treatment for the permanent and long term damage 

caused by the lack of treatment The Department of Health and Social 

Services, Division of Public Health has submitted a zero Fiscal Note.

Michael Ford, Legislative Counsel, Division of Legal Service prepared 

a sectional analysis of SB 313 which I have enclosed.

Aiso enclosed are zero Fiscal Motes from the Department of 

Administration, Division of Retirement and Benefits; the Department of 

Commerce and Economic Development, Division of Insurance; and the 

University of Alaska, Statewide Budget Office.



D I V I S I O N  O F  L E G A L  S E R V I C E S
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M E M O R A N D U M  December 10, 1991

SUBJECT : Sectional analysis (SB  313 )

TO : Senator Arliss Sturgulewski

FRO M : Michael F . Fo rd  } i \
Legislative Counsel

The follow ing is a section by section analysis o f  SB  313:

Section 1 - Requires insurers and hospital o r  medical service corporations that o ffe r 
individual o r group disability insurance, to provide coverage fo r treatment o f  
phenylketonuria. * Provides that certain insurance po. cies are excluded from  this 
required coverage. A llows the insurer o r service corporation to impose reasonable 
contract lim itations on the required coverage, not including a preexisting condition 
exclusion o r higher deductible o r copayment than fo r other conditions.

Section 2 - Technical amendment that imposes the required coverage in section 1 
upon hospital o r medical service corporations.

Section 3 - Applicability section that requires that coverage mandated under section 
1 on ly applies to insurance policies and contracts entered into o r renewed on o r a fte r 
the effective date o f  the Act.
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F o r  an A ct e n t i t le d :  "An A ct r e la t in g  to  in su ra n ce  coverage 
f o r  th e  tre a tm e n t o f p h e n y lk e to n u r ia ."

T h is  b i l l  amends AS 2 1 .4 2 , The In su ra n c e  C o n t ra c t , by adding 
a new s e c t io n , AS 2 1 .4 2 .3 7 5 , Coverage fo r  Treatm ent o f 
P h e n y lk e to n u r ia . ,

AS 2 1 .4 2 .3 7 5  re q u ire s  an in s u r e r ,  a u th o r iz e d  under AS 21 .09  
o r AS 2 1 ,8 7 , to  p ro v id e  co verag e  f o r  th e  fo rm u las  n e c e ssa ry  
f o r  th e  tre a tm e n t o f p h e n y lk e to n u r ia  (P K U ). T h is  s e c t io n  
does no t ap p ly  to

D is c u s s io n

PKU i s  a r a re  in h e r i t e d  g e n e t ic  d is o rd e r  occurring*'- in  
a p p ro x im a te ly  1 in  11 ,000  l i v e  b i r t h s .  T e s t in g  fo r  PKU i s  
re q u ire d  d u rin g  the  f i r s t  week o f l i f e  (between 48 hours and 
7 days o f  age) and i s  done w ith  a s im p le  h e e l p r i c k .  C h ild re n  
w ith  PKU a re  unab le  to  m e ta b o lize  an e s s e n t ia l  amino a c id  
(p h e n y la la n in e ) , w hich i s  found in  th e  p ro te in s  o f most fo o d s . 
To rem ain  h e a lth y , c h i ld r e n  w ith  PKU must m a in ta in  a s t r i c t  
d ie t  and in g e s t  a m in e ra l and v ita m in  e n r ic h e d  fo rm u la . I f  
th e  p ro te in  in ta k e  i s  not s e v e re ly  r e s t r i c t e d ,  th e  b u ild  up 
o f p ro te in s  cau ses se v e re  b ra in  damage and m ental r e t a r d a t io n . 
The use o f s p e c ia l  fo rm u las and a c o n t r o l le d  d ie t  can p re ve n t 
th e  e x c e ss  o f p ro te in  in  th e  in d iv id u a l ' s  body and th e  b ra in
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a M ed icare su p p lem enta l in su ra n c e  p o l ic y ;  
lo n g -te rm  ca re  in s u ra n c e ;
an in su ra n c e  p o l ic y  re g u la te d  under 5 USC 89 o r 
42 USC 135mm;
an in su ra n ce  p o l ic y  th a t  p ro v id e s  s e r v ic e s  o r 
reim bursem ent e x c lu s iv e ly  fo r  o p to m etric  o r v is io n  
c a re , d e n ta l o r  o rth o d o n tic  c a re , p o d ia t r ic ,  
am bulance, m enta l h e a lth  o r c h ir o p r a c t ic  c a r e ;  and 
an in su ra n ce  p o l ic y  th a t  th e  d ir e c t o r  h a s , in  
w r i t in g ,  determ ined  sh o u ld  be exc lu d ed  from  t h is  
s e c t io n .
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damage can be prevented, allowing the individual an 
opportunity to develop normally. There is an average of one ^  
new PKU infant diagnosed yearly in the State of Alaska.

The Department's Section of Maternal, Child, and Family Health 
sponsors PKU genetic counseling and follow-up services 
(clinics) in Anchorage (one in the spring and one in the 
fall) . Each clinic is staffed by a physician, nutritionist, 
social worker, and a genetics counselor. Currently, there are 
12 individuals with PKU utilizing the services provided by the 
State's PKU clinics. Beyond the clinics, the PKU individuals 
are given a monthly blood test. The results of the blood 
tests are forwarded to the Anchorage Genetics counselor, then 
distributed to the PKU individual's pediatrician.

In addition to the blood tests, the diets of PKU individuals 
are monitored on a monthly basis. Special formula, for PKU 
individuals, serves the same health and life sustaining 
purpose that medications do for many other diseases. The cost 
for formula and special foods vary depending on the child's 
age. One case of formula costs about $180. Depending on the 
child's age, they may use two to three cases of formula per 
month.

Without the special diet, the cost to the PKU individual is 
a lifetime as a severely mentally retarded citizen. The 
financial cost to the State for institutionalization could 
exceed a million dollars per person over a lifetime. The cost 
of the formula is far less than the cost of treatment for the 
permanent, long-term damage caused due to the lack of the 
special diet.

Many states require, by statute, that insurance companies 
cover PKU formula, one of which is the State of Washington.
Many insurance companies that serve Alaska residents will not 
cover PKU formula without the statutory requirement. Due to 
the cost of the special diet to the family of a PKU 
individual, especially low-income families, there is the risk 
that the necessary precautions are not taken, thereby 
subjecting the PKU individual to the risk of permanent, long­
term damage.
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The Department supports SB 313, which will require insurance 
coverage of formula necessary for the treatment of 
phenylketonuria.
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Recommendation

Peter M. Nakamura, MD, MPH, Director 
Division of Public Health

Date: / 'J ;/ ■' V

Theodore A. Madfa, MD, MPH 
Commissioner
Department of Health and Social Services

Date: / ? f x
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