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FISCAL NOTE
STATE OF ALASKA
1991 LEGISLATIVE SESSION BILL. NO. 8B84

Revision Date: 
Title: An Act relating to state coordination of 

health planning end development

Dept. Affe'.te 
>RU:
Component:

Sponsor
Requostor:

Duncan

Health and Social Services
Administrative Services
Planning and Development

by the HESS Committee COMPONENT SERIAL NO. 0323

Expendllurev/ravenues:_____________ (Thousands of Dollars)
OPERATING FY92 FY93 FY94 FY95 FY96 FY97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
8UPPUES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

59.4 62.2 62.2 82.2 62.2 62.2
3.2 3.3 3.3 3.3 3.3 3.3

20.4 20.4 20.4 20.4 20.4 20.4
0.5 0.5 0.5 0.5 0.5 0.5

10.0 0.0 0.0 0.0 0.0 0.0

TOTAI. OPERATING 93.5 88.4 86.4 86.4 86.4 8o,4

! CAPITAL I o l 0 0 0 ol 0
REVENUE I 0 Ol o l ol o l 0

FUNDING:___________________________________________ (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUND9 
OTHER 
TOTAL

93.5 86.4 88.4 86.4 88.4 88.4
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

93.5 86.4 86.4 86.4 86.4 86.4

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

1 1 1 1 1 1

Estimate of current year Impact: No FY81 fiscal Impact.

ANALYSIS: (Attach a aeparato page If necessary)

During 1991, the department completed six Certificate of Need reviews requiring the full time efforts of a Health and 
Social Services Planner II (R 19). If Senate Bill 84 is passed, which gives the department much broader and stricter review 
powers, the department estimates that Certificate of Need (CON) reviews will increase by another six to eight proj- 
etcs. Therefore, the department estimates that a Health and Social Services Planner II will be required to keep up with the 
increased workload. Duties of this position include: writing appropriate regulations; reviewing letters of intent to deter- 
__________________________________________________________________________________________(Contlnuod)

Phono: 465-3082
Date: 02/11/91

Data: d. j  t (  |

Distribution (by preparer):
Legislative Finance OMB
Legislative Sponsor Impacted Agency(les)
Requestor

Propared by: Janet Clarke. Director
Division: Dlvlolon of Administrative Services

Approved by Commissioner,
Theodoro A. Mala. MD. MPH 
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BILL NO. 8B84

ANALYSIS (cont.):

mine whether a CON I* required; assisting eppllcante through pre-application conferences In CON preparation; 
reviewing all data olemente In CON application for completenese; preparing and aubmlttJng all advertising related to 
CON; holding CON public nto*rtlnge; completing major CON review reports which determine whether or not a CON 
application le approved or disapproved; and acting ae expert wltnaee at all appoals/litigation related to CON.

DESCRIPTION COMMENT # FY92 'TSS

Line 100 - Personal Services
HASS Planner II, PFT, 12 month*,(R 19>Juneau (1) 59,436 62,172

Line 200 - Travel
Staff Travel for Public Meeting*:

a) 3 CON Public Meeting* x 1 staff x 2 day* = 6 day* (2)
b) 6 days x $115 per diem 690 680
c) 1 staff x $475 avg. airfare x 3 Public Meeting* (3) 1,425 1,500
d) 1 staff x $35 misc. expense x 3 Public Meetings 105 105

Staff Travel for Hearing Appeals:

a) 1 Hearing Appeal x 1 staff x 4 days = 4 days (4)
b) 4 days x $115 per diem 460 460
c) 1 staff x $475 airfare x 1 Hearing 475 500
d) 1 staff x $35 misc. expense x 1 Hearing 35 35

TOTAL TRAVEL 3,190 3,290

Line 300 - Contractural Services

a) Advertising of 6 CON review* @ $400 each 2,400 2,400
b) Hearing Officer, assume 1 appeal @ $5,000 5,000 5,000
c) Attorney time and all costs related to litigation (5) 6,000 6,000
d) Office space rental for staff 3,000 3,000
e) Communications including local, long distance, fax and postage 4,000 4,000

TOTAL CONTRACTUAL 20,400 20,400

Line 400 - Supplies

a) Paper, office supplies, etc. 500 500
TOTAL SUPPLIES 500 500

Line 500 • Equipment

a) Personal computer, software, printer, etc. 7,500 0
b) Desk, chair, file cabinets, calculator, etc. 2.500 0

TOTAL EQUIPMENT 10,000 0

TOTAL FOR PROJECT 93,526 86,362

(1) The staff costs for FY93 assumes a 5% cost of living Increase
(2) This assumes that out of 6-8 additional CON reviews, that 3 will require Public Meetings
(3) For FV83, It le assumed that averago travol costs will Increase from $475 to $500 per trip.
(4) This assumes that Hearing Appeals will Increase to one per year from the present of 

one every 2 or 3 years.
(5) The $6,000 figure was provided by the Department of Law as what they would charge 

to handle all costs related to litigation for 1 Hearing.



S e n a t o r  J i m  D u n c a n

P.O. Box V Jun eau . Alaska 99811-3100 

(907) 465-4766

SECTIONAL ANALYSIS

A l a s k a  H b t a t e - H e g t e l a t u r e

COMMITTEES: 
Finance 

Vice Chair -  
Health Education 
<& Social Services 
Budget & Audit 

Banking* 
Economic 

Development

SENATE BILL NO. 84
"An Act relating to state coordination of health planning and development; 
abolishing the Statewide Health Coordinating Council; and providing fo r an 
effective date.” By Senator Duncan.

Section 1. The legislative purpose for chapter 18 .07  is to provide a 
rationale for the planning and development o f health care services that 
promotes the health of the public and avoids unnecessary increases in 
health care costs.

Section 2. The specific designation of the Office of Planning and Research
as administrator of the certificate of need program  is deleted.

Section 3. A certificate of need is required fo r construction, conversion, 
o r acquisition of a health care facility whose value is in excess of 
$ 1 ,0 0 0 ,0 0 0 . A certificate is a lso required fo r changes in the bed capacity 
of a facility or change in categories of health care services provided by a 
fa c i l i t y .

Section 4 . Technical change.

Section 5. Activities authorized by the certificate are valid only fo r the 
defined scope, physical location, and person stated in the certificate.

Section 6. A certificate holder is required to apply to the department
before transferring, modifying, or terminating activities authorized by the 
c e r t i f ic a te .

Section 7. An application to transfer a certificate must contain 
information about the nature of the transfer and evidence that the 
transferee is able to operate the facility. The department may impose 
conditions on the transfer.

District C
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Section 8. Provided are the emergency conditions under which the 
department shall expedite review of applications for a certificate of need.

Section 9. The department shali make a final decision on a certificate of 
need application within 150 days. Deferral o f decision beyond this limit 
may be made under certain conditions.

Sections 10, 11, 12, and 13. Accusatory proceedings fo r modification, 
suspension, and revocation o f an existing certificate of need are amended. 
A competing I alth care facility may request a hearing for modification, 
suspension, o r revocation. Untrue accusation charges, knowingly stated, 
is a c lass B m isdemeanor.

Section 14. This section rewrites existing law and details reporting 
requirements o f certified health care facilities, penalties fo r non- 
compliance, and adds an injunctive relief provision. Genera lly , it 
increases sanctions against non-compliance.

Section 15. Regulation authority o f the department is expanded to 
estab lish variation o f activity th resho lds which will be permitted without 
requiring a modification of certificates of need.

Section 16. Definition section. Excluded from the definition o f health 
care facility a re the A laska Pioneers' Home facilities, outpatient clinics 
and offices o f private physicians o r dentists, and office buildings used 
exclusively by health care providers.

Section 17. Technical change.

Section 18 and 19. The Statewide Health Coordinating Council is 
abo lished .

Section 20 . Repea le r section, mostly pertaining to the Statewide Health 
Coordinating Council.

Section. 21. Effective date clause.



D IV IS IO N  O F  L E G A L  S E R V IC E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O . llo x  Y, Juneau, A laska WH1! 
(9 0 7 ) o r •,165-2430
FA X  c m  ■1(6-2029

Deliveries to : 24 0  Main Street 
Court Plaza, Room  500  

M ail Stop .1101

M Ii M O K A N I) U M January 10, 1991

SUBJECT: Certificaic o f Need Program (7LS0407VA)
TO:
FROM:

Senator Jim Duncan
Terri Lauterbach^ , 
Legislative Counsel

Enclosed is a new draft relating to the certificate of need program.
You had asked that the bill be redrafted to ensure that ( 1 ) a CON was required for 
equipment purchases costing $ 1 ,0 0 0 , 0 0 0  or more and ( 2 ) cost limits used in the bill 
referred to total project costs so that a large project could not escape CON review 
by being split into smaller projects.
This bill has not been changed with respect to the first item requested. Equipment 
purchases are already covered by the definition of "construction" in AS 18.07.111, 
both in current law and as amended in this draft. It includes "the lease or purchase 
o f equipment." Joanne Clark at DHSS confirmed for me that the department has 
already done CON reviews for equipment like the M RI’s you mentioned. The only 
issue left in this area is not whether equipment is covered (it is), but whose 
acquisition o f it is covered. That is, CON only covers health care facilities, so that 
if someone other than a health care facility acquires an MRI or other expensive 
equipment, a CON is not required under current law. O f course, the department 
looks closely at whatever relationship there might be between a neighboring health 
care facility and the non-health care facility to determine if, in fact, a CON is needed; 
in some instances, the relationship might be close enough that the department would 
consider the equipment to have been leased or purchased by the health care facility 
itself. It appears to me that the rewritten definition of "health care facility" in section 
16 o f the draft addresses this issue. For instance, the new definition covers 
"freestanding emergency care facilities] and independent diagnostic laboratories]." 
These are not covered in current law.

In response to your second request, I have added a new subsection (b) in bill section 
3. It is modeled after language in AS 36.30.305(c) (state procurement code).



I have enclosed for your information a 1985 Attorney General Opinion that relates 
to the issue o f whether a CON is required when a non-health care facility acquires 
expensive equipment.

I hope you find the opinion and this memo helpful. Please let me know if I can be 
of further assistance.
TML:gc
91-Q12.glc

Enclosure

S e n a to r  J im  D u n c a n

J a n u a ry  10, 1991

P ag e 2



M E M O R A N D U M S t a t e  o f  A l a s k a

February 11, 1935 

366-274-85 

465-3603

Does doctor group 
leasing hospital 
land for MRI need 
CON?

   /
A s s i s t a n t  Attorney General 
H u m a n  Services-Juneau

Y o u  have asked w h e t h e r  Diag n o s t i c  Imaging of Alaska 
( D I A ) , a 25-physician investment group, w h i c h  intends to purchase 
and operate a magnetic resonance imagi ng mobile unit (MRI) at a 
cost of $1.9 million, to locate on land leased from Humana Hospi- 
tal-Alaska (Humana), is subject to certificate of ne ed review. 
It is u n d e r s t o o d  that DIA will lease space from Humana w h i c h  is 
a djacent to but separate from the h o s p i t a l  facility. It is f u r­
ther unders t o o d  that Hu mana is not involved in the purchase of 
the MRI, n o r  is it leasing the MRI from DIA. Humana patients r e­
quiring MRI diagnostic services w i l l  independen tly contract w i t h  
D I A  and n o t  w i t h  Humana.

U n d e r  the facts presented, n e i t h e r  DIA's purchase and 
o p e r ation of a magnetic resonance imaging m obile unit, nor 
H u m a n a 1 s lease of land to D I A  for that purpose, is subject to 
c ertificate of need review.

AS 18.07.031, w h i c h  sets forth those activities r e q u i r­
ing review, provides in p ertinent part:

Certificate of Need R e q u i r ed. No p erson m a y  make ; 
an e x p e n d t u f i  of $1,000,000 or m o r e  for any of 
the following unless a u t h o r i z e d  under the terms of 
a certificate of n e e d  issued b y  the office:

(1) construction of a h e a l t h  care facility;
■ • •
(3) addition or elimin a t i o n  of a'category of 

health services p r o v i d e d  by a health care 
facility.

The term "health care facility" is defined at AS 18.07.111 as:

(7) "health care facility" means a private, 
municipal, state or federal hospital, psychiatric 
hospital, tuberculosis hospital, skilled nursing 
facility, kidney disease treatment center (includ­
ing freestanding h e m odialysis  units), intermediate

to-. J o h n  R. Pugh, C o m m i s s i o n e r  d a te :
Dept, o f  Health & Social S e r v i c e s

FILE NO:

TELEPHONE NO:

f r o m : N orman C. Gorsuch • s u b je c t :
A t t o r n e y  General

Bv: Linda M. Cerro / * 2



1/ In Hedcor, Inc. v. Finley, No. A - 3 6 7 7 - 7 9 A  (N.J. Super. Ct. 
App. D i v . , M a y  22, 1981), a m o b i l e  m u l t i p h a s i c  h e a l t h  testing
service w h i c h  offered a u t o m a t e d  t e s t i n g  using m ob ile vans 
carrying m e d i c a l  screening equipment, b r o u g h t  an actio n seeking 
ju d i c i a l  r e v i e w  of a state a g e n c y  d e t e r m i n a t i o n  that it was 
subject to certificate of n e e d  regulation. The state statutes 
subje c t e d  ’’heal t h  care fa cili t i e s "  p r o v i d i n g  "health care 
services" to CON regulation. The c o u r t  h e l d  that the mobi le 
testing service was subject to r e g u l a t i o n  because: (1) it was
wi t h i n  the statutory defini tion of a h e a l t h  care facility ("a 
facility or institution ... e n g a g e d  p r i n c i p a l l y  in p r o v i d i n g  
services for ... diagnosis or t reatment of human disease ...");

(footnote continued)

care facility, and a m b u l a t o r y  surgical facility, 
the term excludes

(B) the offices of p r i v a t e  physicians or 
dentists w h e t h e r  in indivi d u a l  or group practice;

The term "category of health servic es" is defi ned as:

(8) "category of h e a l t h  services" means a 
m a j o r  type, program, unit, division, or department 
of care pr ovided through a h e a l t h  care facility 
w h e t h e r  inpatient or outpatient, including an 
outpatient department, p s y c h i a t r i c  wing, k i d n e y  
dialysis program, radiothe rapy, b u m  unit, or n e w­
bor n  intensive care unit, e xce pt that "service" 
does not include the lawful p r a c t i c e  of a p r o­
fession or v o c a t i o n  c o n d u c t e d  inde pe n d e n t l y  of a 
he a l t h  care f a c i l i t y  and in accordan ce w i t h  
applicable licensi ng laws of the state;

Y o u  are correct that D I A  is n o t  a "group practice" of 
"private physicians" as i n t e n d e d  b y  the A l a s k a  Legisl a t u r e  whe n 
it e x e m p t e d  the offices of p r i v a t e  p h y s i c i a n s  f r o m  the def.nition 
of h e a l t h  care facility. That e x e m p t i o n  was intended for the ty­
pical p h ysician's office through w h i c h  a p h y s i c i a n  re gularly sees 
outpatients for the diagnosis and tre atment of illness. However, 
ne i t h e r  dees DIA, a 2 5 - p h y s i c i a n  i n v e s t m e n t  grotip, fall within 
the term of "health care facility", as it is r e s tri ctively de­
fined at AS 18.07.111(7). To e n c o mpass DIA's purchase of an MRI, 
the d e f i n i t i o n  of h e a l t h  care f a c i l i t y  w o u l d  have to include a 
facility e n gaged p r i n c i p a l l y  in p r o v i d i n g  services for the 
diagnosis of human disease. 1/

John R. Pugh, Commissioner 
Dept, of H ealth and Social Services 
366-274-85

February 11, 1985 
Page 2



John R. Pugh, Commissioner February 11, 1985
Dept, of Health and Social Services P ag e  3
3 6 6 — 2 7 4 —35

Since enactment of the National Health Planning and
Resources Development Act of 1974 ( N H P R D A ) , major medical e q u i p­
ment has been placed in doctor's offices, m e d i c a l  office b u i l d­
ings and in space leased from hospitals in order to circumvent

3 review. As a result, Congress, in enacting P.L. 96-79, the 
?9 amendments to the NHPRDA, required state certificate of need 

h jgram coverage of all major m e d i c a l  equipment, wherever l o c a t­
ed, if its cost exceeded the stated threshold. Until AS 18.07 is 
amended  to more fully conform w i t h  the NHPRDA, however, DIA's 
$1.9 m i l l i o n  purchase of an MRI is outside the scope of state CON 
review.

Nor is the purchase and o p e r a t i o n  of an M R I  by DI A a 
"category of h e alth services p r o v i d e d  by a h e a l t h  care facility". 
Aside from  the fact that the p h y s i c i a n  i nvestme nt group is not a 
h e a l t h  care facility, the defini t i o n  of "cate g o r y  of health s e r­
vices" sp ecifically excepts "the lawful practice of a profession 
or v o c a t i o n  conducted independently of a h e a l t h  care facility and 
5.n accor dance w i t h  applicable licensing laws of the state".

Finally, while the defini t i o n  of "construction" at 
AS 18.07.111(3) includes the p u r c hase or lease of equipment, it 
is u n d e r s t o o d  that any lease agreeme nt b e t w e e n  DIA and Humana is 
simply for the lease of'the land upon w h i c h  DIA plans to operate 
its M R I , - a n d  is not a lease of the equipmen t itself.

L M C : g m w

cc: Pat A l e x a n d e r
Dave Williams

(footnote continued)
and (2) the state CON regulations included  mobile multiphasic 
health testing services in their list of standard  categories of 
health care services.

147
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P o s i t i o n  P a p e r  
S e n a t e  Bi l l  84

"An act r e l a t i n g  to s t a t e  c o o r d i n a t i o n  of h e a l t h  p l a n n i n g  a n d  
d e v e l o p m e n t ;  a b o l i s h i n g  t h e  S t a t e w i d e  H e a l t h  C o o r d i n a t i n g  C o u n c i l ;  
and p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

The D e p a r t m e n t  of H e a l t h  and Social. S e r v i c e s  s u p p o r t s  S e n a t e  Dill 
84.

S e n a t e  B i l l  84 m a k e s  s u b s t a n t i a l  c h a n g e s  to A l a s k a ' s  C e r t i f i c a t e  
of N e e d  p r o g r a m  (AS 18.07). S e n a t e  Bill 84 s i g n i f i c a n t l y  b r o a d e n s  
and s t r e n g t h e n s  p r o g r a m  c o v e r a g e  of h o s p i t a l  a n d  n u r s i n g  h o m e  
d e v e l o p m e n t  in Alaska. S e n a t e  Bi l l  84 w o u l d  r e q u i r e  m a n y  m o r e  
t y p e s  of h o s p i t a l  and n u r s i n g  h o m e  d e v e l o p m e n t  to c o m e  u n d e r  
C e r t i f i c a t e  of N e e d  r e v i e w  a n d  a p p r o v a l  f r o m  t h e  D e p a r t m e n t .

In t h e  p r e s e n t  C e r t i f i c a t e  of N e e d  law (AS 18.07) t h e r e  a r e  "gaps" 
t h a t  e x i s t  t h a t  a l l o w  c e r t a i n  t y p e s  of m a j o r  h o s p i t a l  a n d  n u r s i n g  
h o m e  d e v e l o p m e n t a l  a c t i v i t i e s  t o  g o  i n t o  e f f e c t  w i t h o u t  any 
C e r t i f i c a t e  of N e e d  review. E v e n  t h o u g h  no  C e r t i f i c a t e  of  N e e d  
r e v i e w  is p r e s e n t l y  r e q u i r e d  on m a n y  a c t i v i t i e s ,  t h e s e  a c t i v i t i e s  
h a v e  f i s c a l  .impacts on t h e  M e d i c a i d  b u d g e t .  T h e  D e p a r t m e n t  f e els 
t h a t  t h e  t y p e s  of a c t i v i t i e s  t h a t  a r e  p r e s e n t l y  e x e m p t e d  f r o m  
c o v e r a g e  s h o u l d  c o m e  u n d e r  C e r t i f i c a t e  o f  N e e d  review. T h e
D e p a r t m e n t  f e e l s  t h a t  b y  s t r e n g t h e n i n g  t h e  C e r t i f i c a t e  of  N e e d  
p r ogram, as is d o n e  in S e n a t e  B i l l  84, m o r e  c o n t a i n m e n t  of m e d i c a i d  
c o s t s  w i l l  be a c h i e v e d .  T h e r e f o r e ,  t h e  D e p a r t m e n t  s u p p o r t s  S e n a t e  
Bill 84.

R e c o m m e n d e d

D/urector
D i v i s i o n  of A d m i n i s t r a t i v e  

S e r v i c e s

Date:

A p p r o v e d  by:
T h e o d o r e  A. Mala, MD, M P H  
C o m m i s s i o n e r
D e p a r t m e n t  of  H e a l t h  a n d

S o c i a l  S e r v i c e s

D a t e :



ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e
ASSOCIATION

April. 23, 1991

Senator Arliss Sturgulewski, Chair 
Senate Health, Education & Social 

Services Committee 
Capitol Room 427 
Juneau, AK 99801

Re: SB 84, Certificate of Need
Proposed Amendments

Dear Senator Sturgulewski:

The Association would like to offer the following 
amendments to SB 84, sponsored by Senator Duncan, amending the 
state "certificate of need" law.

#1 - Page 2, line 7 —  Delete subsection (2) of AS 18.07.031
entirely.

An alternative to deleting this section, that relates to the
"conversion of a building for health services" would be the
attached "alternate No. 1" amendment that provides amendatory 
language which clarifies that the cost of converting an existing 
building must be $1 million or more before requiring a 
certificate of need.

#2 - Page 9, line 19 delete reference to "18.07.041". This 
would have repealed that part of the current statute which 
describes the standard for determining whether to issue a 
certificate of need.

By copy of this letter, we will alert Senator Duncan and 
the Department of our interest in working with them on SB 84.

Sincerely,

President/CEO

Enel: (1)

cc: Senator Duncan
Tom Bergstrom, DHSS 
ASHNHA Executive Committee

319 Seward Street #11 • Juneau, A K  99801 • (907) 586-1790 • Fax (907) 463-3573



ALTERNATE NO. 1

ALASKA STATE HOSPITAL AND NURSING HOME ASSOCIATION

PROPOSED CHANGES TO SENATE BILL 84 

March 6, 1991

1. Page 2. line 3: The Association proposes that
AS 18.07.031(a), as it appears in Senate Bill 84, be revised as 
follows:

Sec. 18.07.031. CERTIFICATE OF NEED 
REQUIRED. Unless authorized under the terms of 
a certificate of need issued by the department, 
a person may not

(1) make a capital expenditure of 
$1,000,000 or more for construction of a health 
care facility;

(2) make a capital expenditure of 
$1.000.000 or more to convert an existing 
building or part of a building to a health care 
facility [CONVERT A BUILDING, IN WHOLE OR IN 
PART, FOR USE AS A HEALTH CARE FACILITY IF THE 
FAIR MARKET VALUE OF THE CONVERTED PART OF THE 
BUILDING IS GREATER THAN $500,000 AND THE SUM OF 
THE FAIR MARKET VALUE PLUS ADDITIONAL CAPITAL 
EXPENDITURES MADE TO FACILITATE THE CONVERSION 
EQUALS OR EXCEEDS $1,000,000];

(3) alter or redistribute the bed 
capacity of a health care facility by more than 
10 beds or 10 percent of the number of beds in 
the facility, whichever is fewer, within two 
years of the most recent alteration or 
redistribution of bed capacity;

PROPOSED CHANGES TO SB 84 
ALTERNATE NO. 1 
3 /6 /91  
Page 1



(4) m ake a c a p i t a l  e x p e n d i t u r e  of 
$ 1 , 0 0 0 . 0 0 0  or m o r e  to add or e l i m i n a t e  a 
c a t e g o r y  of h e a l t h  s e r v i c e s  to o r  f r o m  t h o s e  
p r o v i d e d  by the h e a l t h  c a r e  f a c i l i t y ;  or

(5) m.aKs_a-gfl£iiLa.1.- e x p a n d U u r e  of 
$ 1 . 0 0 0 . 0 0 0  or m o r e  to a c q u i r e  a h e a l t h  c a r e  
f a c i l i t y  [AT A  C O S T  O F  $ 1 , 0 0 0 , 0 0 0  O R  M O R E ] .

2. P a g e  2. l i n e 1 6 : The A s s o c i a t i o n  p r o p o s e s  th a t  
AS  1 8 . 0 7 . 0 3 1 ( b )  be a m e n d e d  as follows;

(b) T h e  d o l l a r  t h r e s h o l d s  in (a) of this 
s e c t i o n  a p p l y  to t o tal a n t i c i p a t e d  c a p i t a l  
c o s t s .  C o s t s  of c o n s t r u c t i n g  or a c q u i r i n g  a 
h e a l t h  c a r e  f a c i l i t y  m a y  not be a r t i f i c i a l l y  
d i v i d e d ,  r r a g m e n t e d ,  or s t r u c t u r e d  or c i r c u m v e n t  
t h e  r e q u i r e m e n t s  of this s e c t i o n .

3. P a g e  8, li ne 1 ; T h e  A s s o c i a t i o n  p r o p o s e s  that
A S  1 8 . 0 7 . 1 1 1 ( 6 )  be r e v i s e d  as follows:

(6) " c o n s t r u c t i o n "  m e a n s  e x c a v a t i o n ,  
e r e c t i o n ,  a l t e r a t i o n ,  m o d i f i c a t i o n ,  
r e c o n s t r u c t i o n ,  m o d e r n i z a t i o n ,  i m p r o v e m e n t ,  
e x t e n s i o n ,  or o t h e r  d e v e l o p m e n t  b y  or on b e h a l f  
of a h e a l t h  c a r e  f a c i l i t y  a n d  i n c l u d e s  t h e  l ease 
or p u r c h a s e  of e q u i p m e n t  e x c e p t  w h e n  the l e a s e
o r  p u r c h a s e  of e q u i p m e n t  is for t h e  r o u t i n e
r e p l a c e m e n t  of e x i s t i n g  e q u i p m e n t ;

PSA91:30/5951.3
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ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e

ASSOCIATION

February 11, .1991

Senator Arliss Sturgulewski, Chair 
Senate Health, Education & Social

Services Committee 
Capitol Room 427
Juneau, AK 99801 RE: SB 84 Certificate of Need

Dear Senator Sturgulewski:

The Alaska State Hospital & Nursing Home Association would 
like to request that no vote be taken to move the bill out of 
committee during the hearing on SB 84, amending the state 
certificate of need lav/ Tuesday, February 12.

Unfortunately I must be in Anchorage that day. Hospitals 
and nursing homes have had little time to review SB 84, though it 
appears to be very similar to CSHB 399, rejected by the 
Legislature in 1990.

The Association believes that the "technical" amendments 
could be done by a cooperative effort between the Department and 
the Association. Any legislative changes in the certificate of 
need process should wait until there is state policy that 
clarifies the need and funding of federal/state health facilities 
as well as community facilities.

As you know, state and federal facilities do not need a 
certificate of need, nor do state outpatient programs such as in 
the area of mental, even though they compete and duplicate 
services already provided by a community hospital and nursing 
home.

We think the soon to be appointed Task Force on Universal 
Health Care (HB 581, 1990) or the Alaska State Health Resources 
Authority as proposed in SB 83, authored by Senator Duncan this 
session should be charged with recommending a health policy for 
this state that will maximize the use of our 
federal/state/community facilities and programs, and prevent 
unnecessary duplication and competition.

Thank you for your consideration.

Sincerely,

HRK/ma
cc: Members, Senate HESS

A19 Seward S ik it ! #11* Junt.au, AK 99801 • (907) 58(1-1790 • Fax (907) -163-3573
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B i l l  u p s e t s  i n s u r e r s ;  m e d i c a l  i n d u s t r y
L a w  w o u ld  p u t  l i d  o n  m e d i c a l  f e e s  c h a r g e d  s t a t e  e m p lo y e e s

Dy PATRICIA SOLOVEICHIK
IlMlSUUSitt-aj WRITER

A proposal Introduced In tliv mate Legislature last momh Umt would require the stole of Alaska lo set (wj Umt djclors and oilier haMth'Carc providers charge pa­tients han Insurers, die medical community ond soina businesses In on uproar.Sen. Jim Duncan, D-Juncau; wither of tho proposal, «id Sen- ate DIG Mom) companion legisla­tion would create the Alaska State Hefiiih Resources Aulhur- Ity. If enacted. It would establish by July 15W jtimbureeroeM rates und trcnimeni standards itrat Insurant must use In paying health-cnro providers who servo state employees.

After July 1002, ASHRA would offer comprehensive Rtcmp health Insurance 10 publlo em­ployees and to bust nesses in Alaska titat want to pertlcipntu.Tlie legislation requires nil healih-cnra providers hiding to do business with the ntsto’s GIS.OtT public employee could not charge fees higher than thoeo establlahcd by the tlai-j and nuuld be required to moot Btato juidellnM for treating pattemn, Duncan -aid.
Duncan cold hie .ogfclation 1»‘ UlC result of two years of study by U>« ttatfl Health Care Cost Containment Task Fbrcu, of which theecnator wascheln.un.Duncan said lie liopoo die state's privsto employers would

Join iho program using parllcl- paling physicians and medical facilities, particularly small busi­nesses (hut would bo piuvklnl group coverage for their employ, era."Wn mat with largo corporate employers In December to die- cuifi this legislation, and they In­dicated that without this logisl*- turn they would need to either re­duce bennflis o.- ark employees to anymore,” Dun con mild.‘Tlio bvalnoit community is very interested In n solution, Uit they have not mndo a definiiiwi statement on 8.B. 83," he aid.Several Inrgo local employers testified before the tnsk force about their concerns, including L
See Insure, pnp.e C5

Insure
Continued from page Cl
DP Dxploraticm (Alaska) Inc, DP Exploration officials could not bo reached for comment late Tburr- 
doy.Resa JerreD, Jtrte dlrenter of the National Federation of inde­pendent Busincmw, wk: she favors the legislation «  a “Vi­able menus of providing health insurance lo the uninsured popu­lation In Altska.”She m k) a voluntary pooling Is o more acceptable alternative than a legislative mandate that all employers must provide health Insurance coverage for f heir employees.Rut she said NFJB membura are adamant that the program be voluntary and administered by private insurance companies. Duncan has said Alaska would sclMnsere these without cover­age if insurance companies could not meet slate costexpectation3.Insurers in Alaska are not pleased with state regulatory In­tervention. They say they would prefer to take care of the prob­lem through t re free enterprise cyslem."Sen. Dune/Jt Is able, through state government, to bring a much larger solution fatter,"

taid Eric Rchlmnn. vice prccl- dent of group marketing for Blue Cross of Wnihlhgton and Alaska.•'Bui I think its belter to loon to private enterprise. We hope we can be port of tho solution and still believe In competition,” Rohlman sold."The disappointing part' of 3-B. 83 is that many feel v.v haven't moved fast enough," Rohlman sold.Duncan believe* Alaskans do not have tire time to wait for pri­vate enterprise solutions."IT tho system goes un­checked, It’s In danger of col­lapse. ,Vs costs continue to rise, more people wlG drop Out of In­surance covarag& Those people will still go to hospitals, but the cast vrfll be picked up by those who are able to pay,
"As the number of uninjured people rises, so will the cost of health core, which wilt cauic more people to drop out. It's u carclo that continues until at some point U collapses on us," Duncan said.Harlan Knudson, chairman of the Alaska State Hospital aad Nursing Home Aceoclatlon, agreed that the cost-shifting would occur, but he pointed the finger at Duncan’s bid as the Issue that le most disconcerting."The state will push down the reimbursement that hospitals

no get for slate employment an ublle employee In.-rurr-noa.Th. :i*ii will be shitted to other buy of health earo," Knudsoncokfr ilco charged that the pro-grer -wu L.—ome a ‘’tremen? doj .-rptnxhreundertakiDB.'’
A.-J he snkl he if concerned ilui t this bin will get tbs go-ahead because of public pressure on Uie Legislature to take oomo etrong action on healUrtttre costs.
fa Resolution No.' 5, which Knudson raid he supports, Dun­can said the„ Imposition of fee schedules Is necessary to get a handle on the 300 percent rise over the last 10 years In Alaska’* annual expenditures for health care. The outlays have gone from S$S0 million to more than fU> billion.And tha state’s uninsured have reached 00,000 people, or 10 percent of Ure total population. Duncan said a continuation or current trends would mean 23 percent of the state'; residents will be unable w get insurance.
Under 5J3. 83, ASHRA would be managed by a board of direc­tors composed of nine racrobem appointed by the governor from the executive branch, organned Inbor, school dtetricts, municipal - ill at., privsto rector employers and health-care providers.
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Hawaii an innovatort ic health caret,
O N O L U L U  -  D r . / ’T ’

H John Lewin is a spnre- 
tlm e marathon runner 

with a long-distance vision 
• o f a nation in which every­
one receives prepaid heulth 
care.

" I  th ink basic health carc 
is a fu ndam en ta l human 
right,11 says Lewin, the state 
director o f health in Hawaii.

But this form er fam ily 
physician and health, o fficer 
fo r the Navajos is convinced 
this right can best be rea l­
ized not through a Canadian- 
style government health ser­
vice but by vigorous Ameri- 
can-style competition among 
health-care providers. What\ 
Lewin wants the govern-'1 
ment to do is provide th e ' 
incentives — o r the man­
dates — that w ill require 
this kind o f competition.

Hawaii has long been an 
example In the a rt o f provid- 
ing health care fo r  working 
people a t1 a price even the 
smallest employer can a f­
ford. Since 1974 it has been 
the first (and only) state- 
requiring employers to pro-

1X)IJ CANNON
vide health insurance to a ll 
the ir fu ll- t im e  employees. 
While businesses can require 
employees to pay h a lf the 
cost o f this insurance and 
coverage, o f dependents is 
op tiona l, the coverage is 
m anda to ry  fo r  fu ll- t im e  
workers. In practice, most 
dependents • are covered by 

1‘ some health-insurance plan.
The results o f this experi­

ment have been significant. 
L ife  expectancy in Hawaii 
has increased by nearly  five  
years to 78. In fant m orta lity , 
which had the high rate o f

lfi per 1,00(1* in 1974, is now 
down to 8.4 — one o f the 
best rates in the nation. And 
while the rates o f cancer and 
heart disease are s im ila r in 
Hawaii to those o f other 
states, the death rates from  
these diseases are low er in 
Hawaii. Because o f its law 
requ iring  hea lth  coverage 
fo r workers, Hawaii has by 
fa r the nation ’s lowest ‘ ‘gap 
group”  •— the term applied 
to those Insufficiently old 
fo r Medicare, insufficiently 
poor fo r  Medicaid and un fo r­
tunate to work fo r  an em­
p loyer who lacks an insur­
ance program .

And last A p ril, at the
urging o f Lewin and the
sta te ’ s p rog ressive Demo­
cratic Gov. John Waihee, 
Hawaii passed another first- 
o f- i ts -k ird  law  extending 
hea lth  insu rance to the
35,000 persons (a litt le  more 
than 3 percent o f the popula­
tion) who formed its gap
group: the se lf-em p loyed , 
p a rt-t im e  and seasona l 
w orke rs , homeless unem­
ployed and some dependent

children. When this State 
Health Insurance Program  
(SH IP ) was passed, some in- 

' surers argued it would be 
p ro h ib it iv e ly  expens ive . 
Lewin took the view that 
the group as a whole (the 
homeless were an exception) 
would be healthy and that 
in su re rs  w ou ld  fin d  it 
worthwhile to compete fo r 
their business. The results so 
fa r suggest Lewin was right.

In comparison w ith other 
visionary health programs, 
notably one in Massachu­
setts, the emphasis in Ha­
waii has been on prevention 
through regular physical ex­
am inations, mammograms 
and prenatal care. The result 
has been not on ly a health ier 
popu la tion  but low  costs 
that have prompted competi­
tive  bids from  insurance 
companies.

Hawaii’s health care has 
become nearly  universal at a 
time when most o f the coun­
try  is heading in the oppo­
site direction. The number o f 
Americans who lack  any 
health insurance is increas­

ing. By and large, these are 
people who re ly  on hospital 
emergency rooms fo r their 
medical care.

According to some esti­
mates, as many as 40 m illion  
Americans, nearly 20 percent 
o f the population, are lost in 
th is health-coverage gap. 
The numbers are particu lar­
ly  high in states such as 
C a lifo rn ia , which have a 
high percentage o f young 
w orke rs , im m igrants and 
service industries that tend 
not to extend health care to 
employees.

Both in human and eco­
nomic terms, America pays a 
trem endous cost fo r  the 
health-care gap. In :nner cit­
ies throughout the nation, 
hospitals and trauma centers 
are closing down o r lim iting 
care because o f the high cost 
o f providing uncompensated 
care in an emergency room. 
Uninsured Americans tend 
to wait until a health prob­
lem  is life-threatening — and 
perhaps incurable — before 
they seek medical care.

In 1974, Hawaii overcame

the reservations o f small- 
busincss men about health- 
insurance costs by establish­
ing a "community rating .”  
This meant that a ll the small 
employers in the state were 
treated as one risk  pool, 
enabling them to obtain the 
rate breaks routinely ava il­
able to big business.

Larger states have balked 
at such community ratings, 
although the idea is a way of 
enticing com petitive bids 
from  insu rers that would 
keep costs down and im ­
p rove  long-range hea lth  
care.

Hawaii’s example ought 
to prove particu la rly  tempt­
ing to governors such as 
Pete Wilson o f C a lifo rn ia  a 
farsighted Republican who 
wants to improve preventive 
health care. Wilson ought to 
ta lk  to Waihee and especial­
ly  to Lewin. It  is time to 
provide health care fo r  ev­
eryone. •
□ Lou Cannon Is a Washington 
Post columnist and reporter.

. 4 .  *
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Tax-free activism <• -*1 , i - ' ,

I  w ish that the members o f the Anchorage 
Baptist Temple and their i lk  would obey the 
commandment "Thou shalt not stea l”  and 
quit taking m y . money to support their 
po litica l - agenda. Because the. Anchorage 
Baptist Temple is a tax-free organization,
r n w n  n  f  w » *  4-r% - *  1 ’

ftfinmi HfrnlD I Who is he to question the values o f the 
women who serve on the commission, which 
is devoted to promoting women’s and chil­
dren’s interests? A fte r reflection, I  realize he 
is not a mean man, so the on ly explanation 
fo r  his actions is ignorance.

I  w ill forg ive W alter Hickel and I  w illnr£V for Wnlfnr T-TinlrnlV —
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Alaska can cure health-care problems with some imagination
By RODMAN WILSON, M.D.

The legislature may soon 
create a Health Resources 
and Access Task Force to 
tackle the vexing problem o f 
providing basic health care 
to a ll A laskans at a price 
that we can bear.

Such appointed bodies 
generally conclude by recom­
mending m inor m od ifica­
tions to the status quo. This 
is the way we tend to change 
things in America. L e t ’ s 
hope that this group is more 
imaginative than that.

In 1965, Congress created 
Medicare to provide acute 
medical care fo r the e lderly . 
It would have been better 
fo r the nation i f  Congress 
had set in place a system to 
finance health care fo r chil­
dren. Children were provid­
ed fo r under Medicaid, also 
enacted in 1965, but only i f  
poor. Medicaid, however, 
currently serves on ly 45 per­
cent o f the poor.

The first piece, then, o f 
any plan that the new task

CHMPASS
force fashions should be a 
way to pay fo r care o f a ll 
children through at least age 
18. Except fo r prematurity, 
medical care o f infants and 
children is by and large 
"low-tech”  and therefore re l­
atively inexpensive. Much o f 
it is to prevent disease and 
detect disorders early.

Hand in hand with financ­
ing care fo r children should 
come reproductive care fo r 
women. This includes pre­
vention, detection and man­
agement o f pregnancy and 
fu ll care o f a mother fo r  a 
time a fte r birth. Reproduc­
tive care is likew ise mostly 
low-tech.

N ex t c o u ld  com e 
long-term care (LTC) fo r the 
e lderly and to ta lly  disabled 
adu lts younger than 65. 
Medicare provides on ly lim ­
ited LTC. Most em p loyer

In  1 9 6 5 , C o n g r e s s  c r e a t e d  M e d ic a re  
to  p ro v id e  a c u te  m e d ic a l c a r e  f o r  th e  
e ld e r ly . It w o u ld  h a v e  b e e n  b e t t e r  f o r  
th e  n a t io n  i f  C o n g r e s s  h a d  s e t  in  p la c e  
a  s y s te m  to  f in a n c e  h e a lth  c a r e  f o r  
c h i ld re n .

plans do not cover it.
LTC either at home o r in 

an institution is expensive 
because it is labor intensive, 
but it generally does not 
.involve sophisticated equip­
ment o r complex treatment 
regimens.

One way to finance LTC 
would be to require benefi­
ciaries o f A laska ’s longevity 
bonus program  to use $100 o f 
their $250 monthly stipend 
to purchase LTC insurance. 
Then when one needed home 
care o r placement in a nurs­
ing o r Pioneers home, there

would be money to pay fo r 
it.

The income stream from  
the. M ental H ea lth  Lands j 
Trust Fund (once it is un­
snarled) could underwrite a l­
most a l l  psychiatric care, ; 
other counseling and most o f ' 
the special needs o f the men­
ta lly  retarded.

We should be careful not 
to use the trust fund just to 
care fo r the irremediable. 
Much o f the money should 
go to prevent, attenuate and 
cure mental and emotional 
disorders.

Among groups decreed e li­

gible fo r care by Judge Meg 
Greene are "chronic alcohol­
ics suffering from  psycho­
sis”  and “ senile people . . .  
who suffer from  m ajo r men­
tal illness." This quasi-medi- 
cal language is confusing, 
fo r few alcoholics are psy­
chotic and a ll  senile people 
have m ajor mental defects.

A ll o f this needs modem 
definition and sharp delinea­
tion , The M enta l H ea lth  
Trust Coalition and others are doing this.

Illnesses and injuries a f­
flicting adults between ages 
19 and 64 remain. These are 
often complex to treat and 
costly. They constitute the 
biggest cha llenge to the 
Health Resources and Access 
Task Force.

It ought to decide early  
whether to base a plan o r 
plans on employer insurance 
programs. Aside from  gov- 

. ernmental employees, A las­
ka does not have many big 
employee groups. There are 
m any sm a ll businesses,

many se»f-employed individ­
ua ls and m any seasona l 
workers. Health insurance 
fo r these is hard to find and 
expensive.

It might make more sense 
in A laska to craft a system 
based on a health tax. This 
would elim inate much o f the 
cost shifting that currently 
abounds and should cost less 
overa ll than current overlap­
ping mechanisms of paying 
fo r  health care.

It  could also lead to ap­
pealing trade-offs with em­
ployers. Money from  federal 
medical programs would, o f 
cou rse , con tinue to  be 
claimed to offset some o f the 
costs.

Medical care w ill remain 
expensive ho matter how v/e 
pay fo r it. But there are 
ways to save money. That’s 
a story fo r another day.
□ Dr. Rodman Wilson served 
as public health director fo r the 
municipality from 1S82-1987.

Anthropologist a great scholar
I ’m disappointed with the articles criticiz­

ing D r. H rd licka o f the Smithsonian Institu­
tion,, who collected anthropological evidence 
from, the Aleuts.

Dr. H rd licka was a great scholar. He 
founded the American Journal o f Physical 
Anthropology and the American Association 
o f Physical Anthropologists.

T T  i  • •

the world. We might as w ell a llow  mining 
on Mount McKinley, o r p rivate industry to 
develop our parks. I f  there is money to be 
made, what is there to stand in the way? In 
pursuit o f the alm ighty do lla r, man has 
unnecessarily destroyed many of our nation­
al treasures. Why do you think A laska is 
called “ The Last F : m t ie r” ?

I f  we a llow  the encroachment o f the
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D I S T R I B U T E D  B Y  S E N A T O R  S T U R G U L E W S K I

L E T T E R  O F  IN T E N T  
S E N A T E  B IL L  8 7

It  is  th e  in te n t  o f  th e  L e g is la tu re  th a t  th e  p ro v is io n s  o f  S e n a te  
B i l l  8 7  d o  n o t  a p p ly  to  in s t i t u t io n s  w h ic h  o f fe r  c o u rs e s  to  p re p a re  
in d iv id u a ls  w h o  p o s e s s  a  g ra d u a te  d eg re e  in  law , m ed ic in e , o r  
d e n t is t r y  to  ta k e  le g a l b a r  e x a m s , m e d ic a l d o c to r , o r  d e n ta l d o c to r  
lic e n s in g  e x a m s .



Patrick M. Rodey mama m att  le g is la t u r e  3111 C. St.. Suite 510
Senator Anchorage, Alaska 9950)

(907)561-7618

Dining Si'ssitm: 
P.O. [)<>x V 

Juneau, Alaska 99811 
(907) *165-3793

DATE : January 30 , 1991

TO : Senator Arliss Sturgulewski, Chair
Senate HESS.-Comrjhitfee

FROM : Senator

RE : Scheduling request fo r Senate Bill 87  - An Act
exempting certain graduate educational programs in 
law and medicine from state regulation

I respectfully request that the above-re fe renced bill be scheduled 
for consideration in the HESS Committee as soon as possib le.

This proposal exempts certain graduate educational program s in 
medicine and law from Postsecondary Education Commission 
regulations, provided the program does not o ffe r educational 
c red en tia ls .

Currently there are tutorial cou rses in law and m edicine which do 
not o ffer credits, degrees, certificates o r credentia ls but are 
subject to regulation merely because they cost more than $250 . I 
believe these programs should be exempted.

I would appreciate your consideration in scheduling this bill.

lU a s f t a  ate H e g f e la t u r e

S e n a t e

Thank you.
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Alaska State Legislature,
S e n a t e

C o m m i t t e e  on  3 in a n c e

M E M O R A N D U M

Pouch V 
State Capitol 

Juneau, Alaska 99811

TO:

FROM:

Sen. Sturgulewski, Chair 
Senate HESS Committee

Sena to r Kerttu la

S lIB J :

DATE:

Senate Bill 97- 
Educational 
Trust Fund

March 14, 1991

I would appreciate it if yo\J/vou ld schedule Senate Bill 97, 
relating to the Educational Trust Fund.

The Educational Trust Fund was created by legislation which I 
sponsored during the last year's session. Last year's Senate Bill 136 
estab lished a guaranteed tuition plan with the University of A laska 
funded through contributions by parents and students.

Senate Bill 97  clarifies the broad purposes of the fund to 
improve access to higher education and to act as  an incentive for 
A laskans to pursue higher education. Senate Bill 97 also changes 
existing statute to enhance the fund's tax advantages. The 
University of A laska has spent a great deal of time coming up with 
proposed revisions to last year's Senate Bill 136 . These revisions 
conform  to my intent with the original legislation and are contained 
within Senate Bill 97.

I have attached a copy of the University o f Alaska's draft 
Advance Tuition Payment P lan fo r your information.



Alaska State Legislature
S E N A T E

Official Business P .O . Box V
State Capitol 

Juneau, Alaska 99811
SP0N S0R  STATEMENT 

SENATOR JAY KERTTULA 
SENATE BILL 97 -  ADVANCE COLLEGE TUITION PLAN

S en a te  Bill 9 7  m akes rev is ion s to leg is la tion  which I 
sponsored last year creating an Alaska Educational Trust Fund. Most 
of these revisions were recommended by the University of A laska 
which has directed a significant amount o f lega l research into the 
tax implications of the fund. SB  97 will a lso allow Alaska's private 
fou r-year co lleges -  Sheldon Jackson and A laska Pacific University 
-  to partic ipate in the prepaid tuition p lan a long  with the 
University o f A laska.

Under last year's Senate Bill 136 , an apparatus was set up 
whereby a contract would be made between the University of A laska 
and a pu rchase r that would guaran tee  p repaid cred its at the 
University, no matter how much the tuition rises by the time the 
beneficiary en ro lls in co llege. Senate Bill 1 36  offered the option 
for 50 percent of a parents', grandparents', or childs' permanent fund 
dividend to be invested in the Educational Trust Fund fo r prepaid 
tuition. Last year's legislation a lso a llow s cash contributions to
the fund.

The Educational Trust Fund, whose name is being changed to 
the Advance College Tuition Payment Fund in Senate Bill 97, was 
modeled on sim ilar programs which were adopted and implemented 
in other states. When Michigan adopted its plan in 1986 , 4 4 ,0 0 0
people applied during a two-month period. In Florida, approximately
4 0 ,0 0 0  peop le  applied fo r a sim ilar program . A laska's plan is 
unique in that it will utilize a check-o ff on the perm anent fund
dividend application, and will thus be publicized to every A laskan 
res id en t.

The Advance College Tuition Payment Fund offers an innovative 
way to provide parents and students with a lternatives fo r financing 
college tuition. I urge passage of Senate Bill 97.
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SENATE B ILL NO. 97
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION
BY SENATORS KERTTULA, Sturgulewski

Introduced: 2/I/9I
Referred: HES and Finance

A BILL 
FOR AN ACT ENTITLED

1 "An Act relating to the Alaska education trust fund; and providing for <an effective date."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
3 * Section 1. AS 14.40.803 is amended to read:
4 Sec. 14.40.803. ALASKA EDUCATION TRUST FUND ESTABLISHED, (a) The
5 Alaska education trust fund is established as an endowment trust fund o f the University of
6  Alaska. The fund is established for the purpose of enhancing the ability of the University
7 of Alaska to provide (1) higher education *he people o f the state: (2) wide and affordable
8  access to higher education; (3, ,ve for residents to achieve higher academic
9 standards in grades 7 - 12: and (A) an incentive for residents to continue and complete

10 secondary and post secondary education [SEPARATE FROM THE GENERAL FUND], The
1 1  fund may be divided into separate accounts for accounting purposes.
12 (b) The fund consists of
13 (1) permanent fund dividend and cash contributions made under AS 14.40.807
14 under the terms of an advance tuition payment contract;

C
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1 (2 ) appropriations from the legislature, gifts, bequests, and contributions of cash
2 o; other assets for advance tuition payment contracts or prepaid tuition scholarships [ FROM
3 A PERSON]; and
4 (3) income and earnings of the fund.
5 (c) Assets of the fund shall be expended [IN THE FOLLOWING ORDER OF
6  PRIORITY|:
7 (1) to make payments to the university on behalf o f qualified beneficiaries;
8  (2) to make payments for refunds, redemptions, and awards under f JPON
9 TERMINATION OF] an advance tuition payment contract;

10 (3) to pay the costs of administration o f the fund.
11 * Sec. 2. AS 14.40.805 is amended to read:
12 Sec. 14.40.805. POWERS AND DUTIES OF THE COMMISSIONER OF REVENUE.
13 The commissioner of revenue is the custodian [TRUSTEE] of the fund and has the powers and
14 duties under this section to
15 (1) act as official custodian [TRUSTEE] of the cash and investments belonging
16 to the fund and to secure adequate and safe custodial facilities;
17 (2) receive all items o f cash and investments belonging to the fund;
18 (3) collect the principal and income from investments of the fund [ACQUIRED
19 BY THE TRUSTEE] and deposit the amounts in separate principal and income accounts [FOR
20 THE FUND];
21 (4) invest and reinvest the assets o f the fund as provided in this section and in
22 accordance with investment objectives established by the board [AS PROVIDED FOR THE
23 INVESTMENT OF RETIREMENT FUNDS UNDER AS 14.25.180];
24 (5) exercise the powers o f a custodian [TRUSTEE] with respect to the assets o f
25 the fund;
26 (6 ) do all acts, whether or not expressly authorized, that the commissioner o f
27 revenue considers necessary or proper in administering, as a custodian [TRUSTEE], the assets
28 o f the fund;
29 (7) maintain accounting records of the fund in accordance with investment
30 accounting principles and with distinction between the principal and income accounts of the fund;
31 ( 8 ) engage an independent firm of certified public accountants to annually audit

SB 97 -2- SB0097a
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1 the financial condition o f the fund’s investments and investment transactions;
2  (9) enter into and enforce contracts or agreements considered necessary for the
3 investment purposes of the fund;
4 (10) report to the university the condition and investment performance o f the
5 fund;

6  ( 1 1 ) make payments to the university on behalf o f qualified beneficiaries;
7 (12) make payments for refunds, redemptions, and awards in accordance with
8  [UPON TERMINATION OF] an advance tuition payment contract; and
9 (13) pay the costs of administration o f the fund.

1 0  * Sec. 3. AS 14.40.807(a) is amended to read
11 (a) Contributions to the fund under the terms of an advance payment contract may be
12 made by direct cash payments or by contributions from the permanent fund dividend. The
13 . Department o f Revenue shall
14 (1) prepare the permanent fund dividend application to allow an applicant [,] or
15 a parent, legal guardian, or other authorized representative o f an applicant who is an
16 unemancipated minor to contribute 50 percent o f a dividend to the fund under the terms of an
17 advance tuition payment contract; and
18 (2 ) include with each application for a permanent fund dividend an explanation
19 of the advanced tuition payment program [TRUST FUND], including the right of a purchaser
20 to receive a refund upon ten rination of an advance tuition payment contract, [AND] a disclosure
21 of the potential [STATEMENT THAT THE] tax liability o f the fund, and disclosure of the
22 effect of the tax liability on the advance tuition payment program [HAS NOT YET BEEN
23 DETERMINED; AFTER THE INTERNAL REVENUE SERVICE DETERMINES THE TAX
24 LIABILITY OF THE FUND, A STATEMENT SUMMARIZING THE TAX DETERMINATION
25 SHALL BE INCLUDED WITH EACH APPLICATION FOR A PERMANENT FUND
26 DIVIDEND].
27 * Sec. 4. AS 14.40.809 is amended to read
28 Sec. 14.40.809. POWERS AND DUTIES OF THE UNIVERSITY OF ALASKA, (a)
29 The Board o f Regents o f the University o f Alaska may contract with a purchaser for the advance
30 payment of tuition by the purchaser for a qualified beneficiary of any age to attend a branch of
31 the university to which the qualified beneficiary is admitted [, WITHOUT FURTHER TUITION
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COST TO THE QUALIFIED BENEFICIARY]. A purchaser and a qualified beneficiary may be 
the same person.

(b) The board shall
( 1 ) make appropriate arrangements as necessary to fulfill the board’s obligations 

under an advance tuition payment contract;
(2) establish and adopt u formal plan for administration of the advance tuition 

payment and prepaid tuition scholarship program [STANDARD PAYMENT PLANS TO BE 
USED UNDER ADVANCE TUITION PAYMENT CONTRACTS];

(3) establish investment objectives for the fund based on prudent institutional 
investor i»uidelines and actuarial analysis of the earnings requirements for the advance 
tuition payment plan;

(4) enter into a reciprocal agreement with another institution or state agency 
that maintains a prepaid tuition program if the agreement furthers the purpose of the fund 
| THE CIRCUMSTANCES UNDER WHICH AN ADVANCE TUITION PAYMENT 
CONTRACT MAY 3E TERMINATED AND THE AMOUNT OF THE REFUND THE 
PERSON ENTITLED TO TERMINATE THE CONTRACT MAY RECEIVE].

* Sec. 5. AS 14.40.811 is amended to read:
Sec. 14.40.811. ADVANCE TUITION PAYMENT CONTRACTS, (a) An advance 

tuition payment contract must include
(1) the amount o f payments required from the purchaser [ON BEHALF OF THE 

QUALIFIED BENEFICIARY];
(2 ) the terms and conditions for making the payments;
(3) provisions for late payment charges [AND FOR DEFAULT];
(4) the name and age o f the primary and alternate [QUALIFIED] beneficiary 

under the contract and a statement that the purchaser, with the approval o f the board, may 
substitute another person for a [THE QUALIFIED] beneficiary originally named in the contract;

(5) the number of tuition credits [CREDIT HOURS] to be provided to the 
primary and alternate [QUALIFIED] beneficiary' under the contract;

(6 ) [THE NAME OF THE PERSONS ENTITLED TO TERMINATE THE 
CONTRACT,] the terms and conditions under which the contract may be terminated, and the 
amount o f the refund to which the person terminating the contract is entitled;
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1 (7) the assumption of a contractual obligation by the board to provide tuition
2  credits (FOR CREDIT HOURS] of higher edueadon to the qualified beneficiary at the
3 university;

4 ( 8 ) [THE NUMBER OF CREDIT HOURS THE QUALIFIED BENEFICIARY
5 MAY RECEIVE IF THE QUALIFIED BENEFICIARY IS NOT ENTITLED TO IN-STATE
6  TUITION AT THE TIME OF ENROLLMENT AT THE UNIVERSITY;
7 (9)1 the period of time during which the qualified beneficiary may receive the
8  benefits of the contract; and
9 £92 [ ( 1 ())| other terms and conditions the board determines to be appropriate.

10 (b) An advance tuition payment contract may be terminated
11 (1) [IF THE QUALIFIED BENEFICIARY DIES OR BECOMES SO DISABLED
12 THAT THE BENEFICIARY CANNOT COMPLETE AN EDUCATION;
13 (2) IF THE QUALIFIED BENEFICIARY IS NOT ADMITTED TO A BRANCH
14 OF THE UNIVERSITY AFTER MAKING A PROPER APPLICATION;
15 (3) IF THE QUALIFIED BENEFICIARY CERTIFIES TO THE BOARD, AFTER
16 THE CONTRACTED DATE OF ENTRANCE TO THE UNIVERSITY OR AFTER THE
17 QUALIFIED BENEFICIARY HAS RECEIVED A HIGH SCHOOL DIPLOMA OR REACHED
18 THE AGE OF MAJORITY, THAT THE QUALIFIED BENEFICIARY HAS DECIDED NOT
19 TO ATTEND THE UNIVERSITY;
20 (4)] if the board determines that the number o f purchasers is insufficient to
2 1  maintain the fund on an actuarily sound basis; or
22 (2 ) [(5)] under other circumstances determined by the board and set out in the
23 advance tuidon payment contract.
24 * Sec. 6 . AS 14.40.817 is amended to read:
25 Sec. 14.40.817. DEFINITIONS. In AS 14.40.803 - 14.40.817,
26 ( 1 ) "advance tuidon payment contract" means a contract entered into by the board
27 and a purchaser to provide for the higher edueadon of a qualified beneficiary;
28 (2) "board" means the Board of Regents o f the university;
29 (3) "fund" means the Alaska education trust fund established under AS 14.40.803;
30 (4) "purchaser" means a person who makes or is obligated to make advance
31 tuition payments under an advance tuidon payment contract;
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(5) "qualified beneficiary" means a resident or the child or legal ward of a 
Lgsjdent or alumnus of the university who has rights under an advance tuition payment 
contract;

(6 ) "university" means the University of Alaska, including a community college 
affiliated with the university.

Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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1
§ 14.40.701 Alaska Statutes Supplement § 14.40.799

Sd«L 14.40.701. Benefits . Payment o f benefits to participants o f 
the program is the responsibility o f the company or companies desig­
nated by\the board and is not the responsibility o f ih e  board, the 
u n iv e rs ity \ r  the state. The benefits are payable/to participants or 
their beneficiaries in accordance with the terms of the annuity con­
tract or contracts. However, retirement benefits must be paid in the 
form of a lifetimh income. Except for death-uenefits, a single-sum cash 
payment is not permitted under this section. (§ 4 ch 104 SLA 1989)

Sec. 14.40.799. D efin ition s. Lrf AS 14.40.661 — 14.40.799,
(1) "appropriate state\retirement system” means the state retire­

ment system that incluahs/he employee’s position;
(2) "board” means the Board o f Regents o f the University o f A laska;
(3) "contribution account” means the member contribution account 

under AS 14.25 or thyemployee OQntribution account under AS 39.35, 
whichever is appropriate;

(4) "employee’Vmeans an employeeKpf the University o f A laska or a 
community college under AS 14.40;

(5) "participating position” means a position that is a permanent 
position that is at least a .5 fu ll-time appointment as

(A) a faculty appointment; o r
(B ) an administrator and the position has bb^n designated by the 

board for inclusion in the program;
5) "program” means the optional university retirement program; 

'(7 ) "state retirement system” means the teachers’ rgtirei 
'tern under AS 14.25 cr the public emp laveea:-retlTemehtsVstem under 
■AS-3&3&-f§-4~Ch 1 U4~S CA~T989)

Article 6. Alaska Education Trust Fund.
Section
803. Alaska education trust fund estab­

lished
805, Powers and duties of the commis­

sioner of revenue
807. Contribution to the Alaska educa­

tion trust fund

Section
809. Powers and duties of the University 

of Alaska
811. Advance tuition payment contracts 
817. Definitions

Effective date of article. — Section 1, 
ch. 90, SLA 1990, which enacted thin arti- 
clo, took effect on September 2, 1990.

«
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Sec. 14.40.803. Alaska education trust fund established.
(a) The A laska education trust fund is established as an endowment 
trust fund separate from the general fund. The fund may be divided 
into separate accounts for accounting purposes.

(b) The fund consists o f
(1) permanent fund dividend and cash contributions made under 

AS 14.40.807 under the terms o f an advance tuition payment contract;
(2) gifts, bequests, and contributions o f cash or other assets from a 

person, and
(3) income and earnings o f the fund.
(c) Assets o f the fund shall be expanded in the following order o f 

priority:
(1) to make payments to the university on behalf o f qualified bene­

ficiaries;
(2) to make refunds upon termination o f an advance tuition pay­

ment contract;(3) to pay the costs o f administration o f the fund. (§ 1 ch 90 SLA 
1990)

See. 14.40.805. Powers and duties of the commissioner of rev­enue. The commissioner o f revenue is the trustee o f the fund and has 
the powers and duties under this section to

(1) act as official trustee o f the cash and investments belonging to 
the fund and to secure adequate and safe custodial facilities;

(2) receive a ll items o f cash and investments belonging to the fund;
(3) collect the principal and income from investments acquired by 

the trustee and deposit the amounts in separate principal and income 
accounts for the fuy.d;(4) invest and reinvest the assets o f the fund as provided in this 
section and as provided for the investment o f retirement funds under 
AS 14.25.180;

(5) exercise the powers o f a trustee with respect to the assets o f the 
fund;

(6) do a ll acts, whether or not expressly authorized, that the com­
missioner o f revenue considers necessary or proper in administering, 
as a trustee, the assets o f the fund;

(7) maintain accounting records o f the fund in accordance with in­
vestment accounting principles and with distinction between the prin­
cipal and income accounts o f the fund;

(8) engage an independent firm  o f certified public accountants to 
annually audit the financial condition o f the fund’s investments and 
investment transactions;

(9) enter into and enforce contracts or agreements considered neces­
sary for the investment purposes o f the fund;

(10) report to the university the condition and investment perfor­
mance o f the fund;
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5 14.40.807 Alaska Statutkb Supplement § 14.40.809

(11) make payments to the university on behalf o f qualified benefi­
ciaries;

(12) make refunds upon termination o f an advance tuition payment 
contract; and

(13) pay the costs o f administration o f the fund. (§ 1 ch 90 SLA 
1990)

Sec. 14.40.807. C on tribu tion  to the A laska  education tru st 
fund , (a) Contributions to the fund under the terms o f an advance 
payment contract may be made by direct cash payments or by contri­
butions from the permanent fund dividend. The Department o f Reve­
nue shall

(1) prepare the permanent fund dividend application to allow an 
applicant, or a parent, legal guardian, o r other authorized representa­
tive o f an applicant who is an unemancipated minor to contribute 50 
percent o f a dividend to the fund under the terms o f an advance tu i­
tion payment contract; and

(2) include with each application for a permanent fund dividend an 
explanation o f the trust fund, including the right o f a purchaser to 
receive a refund upon termination o f an advance tuition payment 
contract, and a statement that the tax liab ility  o f the fund has not yet 
been determined; after the Internal Revenue Service determines the 
tax liab ility o f the fund, a statement summarizing the tax determina­
tion shall be included with each application for a permanent fund 
dividend.

(b) The Department o f Revenue shall pay contributions directly to 
the fund. (§ 1 ch 90 SLA 1990)

Sec. 14.40.809. P ow ers and duties o f  the U n ive rs ity  o f  A laska ,
(a) The Board o f Regents o f the University c f A laska may contract 
with a purchaser for the advance payment o f tuition by the purchaser 
for a qualified beneficiary o f any age to attend a branch o f the univer­
sity to which the qualified beneficiary is admitted, without further 
tuition cost to the qualified beneficiary. A purchaser and a queHfied 
beneficiary may be the same person.

(b) The board shall
(1) make appropriate arrangements as necessary to fu lfi ll the 

board’s obligations under an advance tuition payment contract;
(2) establish standard payment plans to be used under advance tui­

tion payment contracts;
(3) establish the circumstances under which an advance tuition 

payment contract may be terminated and the amount o f the refund 
the person entitled to terminate the contract may receive. (§ 1 ch 90 
SLA 1990)
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§ 14.40.811 Education § 14.40.817

Sec. 14.40.811. Advance tu ition paym ent contract*, (a) An ad­
vance tuition payment contract mu8t include

(1) the umount o f payments required from the purchaser on behalf 
o f the qualified beneficiary;

(2) the terms and conditions for making the payments;
(3) provisions for late payment charges and for default;
(4) the name and age o f the qualified beneficiary under the contract 

and a statement that the purchaser, with the approval o f the board, 
may substitute another person for the qualified beneficiary orig inally 
named in the contract;

(5) the number o f credit hours to be provided to the qualified benefi­
ciary under the contract;

(6) the name o f the persons entitled to terminate the contract, the 
terms and conditions under which the contract may be terminated, 
and the amount o f the refund to which the person terminating the 
contract is entitled;(7) the assumption o f a contractual obligation by the board to pro­
vide for credit hours o f higher education at the university;

(8) the number o f credit hours the qualified beneficiary may receive 
i f  the qualified beneficiary is not entitled to in-state tuition at the 
time o f enrollment at the university;(9) the period o f time during which the qualified beneficiary may 
receive the benefits o f the contract; and

(10) other terms and conditions the board determines to be appro­
priate.

(b) An advance tuition payment contract may be terminated
(1) i f  the qualified beneficiary dies or becomes so disabled that the 

beneficiary cannot complete an education;
(2) i f  the qualified beneficiary is not admitted to a branch o f the 

university after making a proper application;
(3) i f  the qualified beneficiary certifies to the board, after the con­

tracted date o f entrance to the university or after the qualified benefi­
ciary has received a high school diploma or reached the age o f major­
ity, that the qualified beneficiary has decided not to attend the univer­
sity;(4) i f  the board determines that the number o f purchasers is insuffi­
cient to maintain the fund on an actuarily sound basis; or

(5) under other circumstances determined by the board and set out 
in the advance tuition payment contract. (§ 1 ch 90 SLA 1990)
Sec. 14.40.817. Definitions. In AS 14.40.803 — 14.40.817,
(1) "advance tuition payment contract" means a contract entered 

into by the board and a purchaser to provide for the higher education 
o f a qualified beneficiary;

(2) "board" means the Board o f Regents o f the university;



§ 14.42.015 Alaska Statutes Supplement § 14.42.015

(3) "fund" means the A laska education trust fund established under 
AS 14.40.803;

(4) "purchaser” means a person who makes or is obligated to make 
advance tuition payments under an advance tuition payment contract;

(5) "qualified beneficiary” means a resident who has rights under 
an advance tuition payment contract;

(6) "university” means the University o f Alaska, including a com­
munity college affiliated with the university. (§ 1 ch 90 SLA 1990)

Chapter 42. Postjecondary Education.

Article .
1. Alaska Commission on Poetsecondary Education f§ 14.42.015) /
2. Alaska Student Loan Corporation (#§ 14.42.200, 14.42.210)

\A rtic Ie  1. A laska  Comm ission on Postsecondary  Education .
Secnfcm /
15. CrSation. composition, appointment /

of lumbers /

Sec. 14.48.015. C rea tion , com position , appoin tm ent o f  mem­
bers. (a) TheVe is in the Department o f Eduodtion the Alaska Com­
mission on Posfcqecondary Education consigning o f

(1) two membete o f the Board o f Regents o f the University o f 
A laska designated fiw the members o fm iat body;

(2) one person r e p r in t in g  privatg higher education in the state 
selected jo in tly  by the B i r d s  o f Trustees o f Alaska Pacific University 
and Sheldon Jackson College from among their membership;

(3) one person representing tne Department o f Education selected 
by the state Board o f Educa«on;

(4) four persons broadly aria equitably representative o f the general 
public appointed by the governor^

(5) one member o f th&'Btate A dv isW  Council on Vocational Educa­
tion designated by the members o f that body;

(6) one person from the members o f fiie local community college 
advisory councils .Appointed by the governor;

(7) two memhdrs from the legislature, onX o f whom shall be ap­
pointed by the/president o f the senate and onelsy the speaker o f the 
house o f representatives; n.

(8) onePerson appointed in accordance with (e) ofN fis section who 
is a fu llo im e student as defined in AS 14.43.160(4);\

(9) one adm inistrator appointed by the governor from a proprietary 
institution o f postsecondary education that has an authorization to 
operate in the state issued under AS 14.48.
A b )  No governing body member, trustee, official or employee oNei- 

i b e r  a public, private or proprietary institution o f postsecondary oit 
higher education in the state may be appointed to membership on the

90
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S E C T I O N  1 

D E F I N I T I O N S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

T h e  t e r m s  a n d  p h r a s e s  d e f in e d  in  th is  s e c t io n  h a v e  t h e  fo llow ing  m e a n in g s
th ro u g h o u t  th is  p la n  d o c u m en t .

1.1 A d v an ce  C o llege  T u i t io n  P a y m e n t  C o n t r a c t  (C o n t ra c t )  - m e a n s  a co n tra c t  
e n t e r e d  in to  by  t h e  B o a rd  a n d  a P u r c h a s e r  to  p ro v id e  fo r th e  h ig h e r  
e d u c a t io n  o f  a B en e f ic ia ry  in  accordance w i th  th i s  P la n .

1.2 A l te r n a te  B e n e f ic ia ry  - m e a n s  a n  in d iv id u a l  d e s ig n a te d  to receive benefits  
u n d e r  a n  A d v a n c e  C o llege  T u i t io n  P a y m e n t  C o n t r a c t  i f  th e  P r im a r y  
B en e f ic ia ry  is  ine lig ib le  to receive b enef its  u n d e r  th e  P la n  or h a s  waived h is  
o r  h e r  r i g h t s  u n d e r  t h e  c o n trac t .  A n A l t e r n a t e  B e n e f ic ia ry  m u s t  be a  
R e s id e n t  o r  a n  in d iv id u a l  expec ted  to becom e a  R e s id e n t  p r io r  to rece ip t  of 
b e n e f i ts  u n d e r  th e  C o n tra c t ,  o r the  child or le g a l  w a rd  of a  re s id en t,  or of an  
a lu m n u s  o f  th e  U n iv e rs i ty .

1.3 B e n e f ic ia ry  - m e a n s  a n  in d iv id u a l  w ho  h a s  r i g h t s  u n d e r  a n  A dvance  
C ollege  T u i t io n  P a y m e n t  C o n tra c t  or a  P r e p a id  T u i t io n  S ch o la rsh ip  issued  
in  a c c o rd a n c e  w i th  th i s  P la n .  A B e n e f ic ia ry  m u s t  be  a  R e s id e n t  or a n  
in d iv id u a l  ex p ec te d  to becom e a  R es id e n t  p r io r  to r e c e ip t  of benefits  u n d e r  
th e  C o n tra c t ,  o r  th e  ch ild  o r  legal w a rd  o f a  R e s id e n t ,  o r  o f  a n  a lu m n u s  of 
th e  U n iv e rs i ty .

1.4 B o a rd  •• m e a n s  th e  B oard  of R egents  of th e  U n iv e r s i ty  o f  A laska .

1.5 C a s h  V a lu e  - m e a n s  th e  th e  v a lu e  o f  a  T u i t io n  C re d i t ,  a s  d e te rm in e d  
a n n u a l ly  by  th e  B o ard ,  b a sed  on m a r k e t  v a lu e  o f  in v e s tm e n ts  of th e  fund, 
th e  T u i t io n  V a lu e  of o u ts ta n d in g  T u it io n  C r e d i t s  a n d  a d ju s tm e n ts  for a n y  
a c tu a r ia l ly  d e te r m in e d  fu n d in g  excess o r defic iency .

1.6 E lig ib le  I n s t i tu t io n  - m e a n s  a  nonpro fit  p o s ts e c o n d a ry  in s t i tu t io n  approved  
by  th e  U.S. D e p a r tm e n t  o f  E d u ca tio n  for r e c e ip t  of T it le  IV funding .

1.7 F u n d  - m e a n s  th e  A d v a n ce  College T u i t io n  P a y m e n t  F u n d  e s ta b l is h e d  
u n d e r  AS 14.40.803.

1.8 G r a d u a t io n  In c e n t iv e  A w ard  - m e an s  a  r e f u n d  by  th e  U n iv e rs i ty  p a id  to or 
on  b e h a l f  o f  a  specified  B enefic ia ry  u p o n  n o tic e  o f  a t t a i n m e n t  of a fo rm al 
d e g re e  or c e r t if ic a te .

1.9 P l a n  - m e a n s  t h e  U n iv e r s i ty  o f  A la sk a  A d v a n ce  College T u i t io n  P a y m e n t  
P l a n .
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P R E A M B L E

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

T h is  ad v an c e  college tu i t io n  p a y m e n t  p la n  (h e re in a f te r  r e fe r re d  to a s  th e  "Plan", 
a n d  kno w n  a s  th e  " U n iv e rs i ty  of A lask a  A dvance College T u i t io n  P a y m e n t  Plan"), 
is ad o p ted  to be effec tive  J u l y  1, 1991 by th e  U n iv e rs i ty  of A la s k a  (he e in a f te r  
re fe r re d  to as  th e  "U niversity") .

W I T N E S S E T H ;

W H E R E A S , th e  U n iv e rs i ty  by re s o lu t io n  o f  t h e  B o ard  o f  R egen ts  is 
e s ta b l i s h in g  th is  P l a n  for th e  p r im a r y  p u rp o se  o f  e n h a n c in g  th e  U n iv e rs i ty 's  
a b il i ty  to p rovide  for th e  edu ca tio n  of th e  the  people o f  A lask a ;  a n d

W H E R E A S , th e  P la n  is in te n d e d  to p rov ide  a n  in cen t iv e  for you n g er  
A la s k a n s  to  a ch ie v e  h ig h e r  a cad em ic  s t a n d a r d s  o f  p e r fo rm a n c e  in  m idd le  a n d  
h ig h  school; an d

W H E R E A S , th e  P la n  is in te n d e d  to p rov ide  a n  in cen t iv e  for A la sk an s  
o f  all ages  to co n tin u e  a n d  com ple te  th e i r  secondary  a n d  p o s tse c o n d a ry  education; 
a n d

W H E R E A S , th e  P l a n  is  in t e n d e d  to  p ro v id e  a ffo rd a b le  access to 
p o s tseco n d ary  e d u ca t io n  a t  th e  U n iv e rs i ty  of A laska ; a n d

W H E R E A S , th e  P la n  is in te n d e d  to  m a k e  g u a r a n te e d  tu i t io n  benefits  
a t  th e  U n iv e rs i ty  o f  A la sk a  ava ilab le  to all A lask an s ;  a n d

W H E R E A S ,  th e  P l a n  is  i n t e n d e d  to  p ro v id e  p r e p a id  tu i t i o n  
s ch o la rsh ip s  ben ef i ts  for A la sk a n  y ou ths ;  an d

W H E R E A S , th e  P la n  is in te n d e d  to be e x e m p t  from  incom e tax  u n d e r  
th e  In te rn a l  R ev en u e  Code, Section  115, as a n  in te g ra l  p ro g ra m  of th e  U n iv e rs i ty  
o f  A laska , a n  in s t r u m e n ta l i ty  o f  th e  S ta te  of A laska ; a n d

W H E R E A S , to e ffec tua te  th e  P la n ,  th e  B o a rd  of R e g e n ts  e s tab l ish e s  
a n  A d m in is t r a t iv e  C o m m it te e  to c a r ry  o u t th e  d a y - to -d a y  a d m in is t r a t io n  o f  th e  
P la n  a t  th e  d irec tion  o f  th e  P re s id en t;  a n d

W H E R E A S , th e  P la n  is e s ta b l i s h e d  p u r s u a n t  to A la sk a  S ta tu te s ,  
in c lu d in g  AS 14 .40 .803  e t  seq. a s  c u r re n t ly  a d o p te d  o r  a s  m a y  su b se q u e n t ly  be 
a m e n d e d ;  a n d

N O W , T H E R E F O R E ,  e f f e c t i v e ________________ , th e  U n iv e r s i ty
does h e reb y  ad o p t a n d  e s ta b l ish  th e  P lan .
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S E C T I O N  1 

D E F I N I T I O N S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

The term s and phrases defined in this section have the fo llow ing meanings
t h ro u g h o u t  th i s  p la n  d o c u m en t .

1 . 1  Advance College Tuition Payment Contract (Contract) - means a contract 
entered into by the Board and a Pu rchase r to provide fo r the higher 
education o f a Beneficiary in accordance w ith this P lan .

1.2 A lternate Beneficiary - means an individual designated to receive benefits 
under an Advance College Tuition Paym en t C ontract i f  the P rim ary 
Beneficiary is ineligible to receive benefits under the P lan  or has waived his 
or her rights under the contract. An A lte rnate Beneficiary must be a 
Resident or an individual expected to become a Resident p rio r to receipt o f 
benefits under the Contract, or the child or legal ward o f a resident, or o f an 
alumnus o f the University.

1.3 Benefic ia ry - means an individual who has righ ts under an Advance 
College Tuition Payment Contract or a Prepaid Tuition Scholarship issued 
in accordance w ith this P lan . A Benefic iary m ust be a Resident or an 
individual expected to become a Resident p rio r to receipt o f benefits under 
the Contract, o r the child or legal ward o f a Resident, or o f an alumnus o f 
the University.

1.4 Board - means the Board o f Regents o f the University o f Alaska.
1.5 Cash Value - means the the value o f a Tu ition  C red it, as determined 

annua lly  by the Board, based on m arket va lue o f investments o f the fund, 
the Tuition Value o f outstanding Tuition C redits and adjustments for any 
ac tua ria lly  determ ined funding excess or deficiency.

1 . 6  E ligib le Institu tion  - means a nonprofit postsecondary institution approved 
by the U .S. Department o f Education for receipt o f T itle IV  funding.

1.7 Fund - means the Advance College Tu ition  Paym ent Fund established 
under AS 14.40.803.

1.8 G raduation Incentive Award - means a refund by the University paid to or 
on b eha lf o f a specified Beneficiary upon notice o f attainment o f a formal 
degree or certificate.

1.9 P lan  - means the University o f A laska Advance College Tuition Payment 
P lan .

3



1.10 P l a n  A d m in i s t r a to r ,  P l a n  A d m in i s t r a t iv e  C o m m i t t e e  o r  C o m m it te e  - 
m e a n s  th e  A d v a n ce  C o lleg e  T u i t io n  P a y m e n t  P l a n  A d m in i s t r a t i v e  
C o m m it te e .

1.11 P r e p a i d  T u i t io n  S c h o la r s h ip  - m e a n s  T u i t io n  C r e d i t s  a w a r d e d  to a  
B enefic ia ry  in accordance w ith  Section  7 of th is  P la n .

1.12 P r im a r y  B enefic iary  - m e a n s  a n  in d iv id u a l  n a m e d  to  rece ive  benef its  u n d e r  
a n  A d v an ce  College T u i t io n  P a y m e n t  C o n t ra c t  p r io r  to a n y  o th e r  n a m e d  
B en ef ic ia r ie s  or a  B enefic ia ry  o f  a  P r e p a id  T u i t io n  S c h o la rsh ip  A w ard . A 
P r i m a r y  B en e f ic ia ry  m u s t  be  a  R e s id e n t  o r  a n  in d iv id u a l  ex p ec te d  to 
becom e a  R e s id e n t  p r io r  to rec e ip t  o f  b e n e f i ts  u n d e r  th e  C o n trac t ,  o r  th e  
ch ild  or legal w ard  of a  re s id en t ,  o r  of a n  a lu m n u s  o f  th e  U nivers ity .

1.13 P r in c ip a l  - m e a n s  the  a m o u n t  p a id  by th e  P u r c h a s e r  for T u i t io n  C re d i ts  
u n d e r  th is  P lan , exclusive o f  a n y  t ra n s a c t io n  fees, in v e s tm e n t  e a rn in g s  or 
fo r fe i tu re s .

1.14 P u r c h a s e r  - m e a n s  a p e rso n ,  a t  l e a s t  18 y e a r s  of a g e  o r  a n  e m a n c ip a te d  
m in o r ,  o r  o th e r  e n t i ty  o b l ig a te d  to m a k e  p a y m e n t s  u n d e r  a n  A dvance  
College T u ition  P a y m e n t  C o n trac t .

1.15 R ed e m p tio n  Period  - m e a n s  th e  pe riod  from  th e  R e d e m p tio n  P eriod  S t a r t  
D a te  to th e  R edem ption  P eriod  E n d  D ate .

1.16 R e d e m p tio n  P e riod  E n d  D a te  - m e a n s  the  l a t e r  o f  t h e  f i f te e n th  (1 5 th )  
a n n iv e r s a r y  of th e  R ed e m p tio n  P e r io d  S t a r t  D a te  or su c h  o th e r  d a te  a s  
approved  by the  P la n  A d m in is tra to r .

1.17 R e d e m p tio n  P e riod  S t a r t  D a te  - m e a n s  J u ly  1 o f  t h e  y e a r  th e  P r im a ry  
B enefic ia ry  will become eligible for benefits  u n d e r  th e  C o n tra c t  or a  P rep a id  
T u i t io n  Scholarsh ip . T h e  d a te  so d e s ig n a ted  in  th e  C o n t r a c t  or the  P rep a id  
T u i t io n  S cho la rsh ip  a w a rd  shall  be th e  d a te  B en e f ic ia ry  becom es en ti t led  to 
benef its .  I f  no d a te  is d e s ig n a te d ,  J u ly  1 of th e  y e a r  following th e  P r im a ry  
B en e f ic ia ry 's  e ig h te e n th  b i r t h d a y  or su ch  o th e r  d a te  a s  ap p ro v ed  by  th e  
P la n  A d m in is tra to r  sh a ll  be considered  the  R ed e m p tio n  P e r io d  S t a r t  D ate .

1.18 R e s id e n t  - m ean s  an  in d iv id u a l  who is liv ing  in  th e  S t a t e  o f  A laska  a n d  h a s  
d ec la red  th e  in te n t  to r e m a in  in  A la sk a  in d e fin ite ly  o r  is  a n  u n e m an c ip a te d  
p e rso n  u n d e r  th e  age of 18 who h a s  a  p a r e n t  or lega l g u a r d ia n  who is l iv ing  
in  th e  S t a t e  of A lask a  a n d  h a s  d ec la re d  th e  i n t e n t  to  r e m a in  in  A la sk a  
in d e fin ite ly .

1.19 S t a t e m e n t  of N o n -P a r t i c ip a t io n  - m e a n s  a  c e r t i f i c a t io n  by a  P r im a r y  
B enefic iary , su b m itted  in  a  form  accep tab le  to th e  P la n  A d m in is tra to r ,  t h a t  
he  o r  she does n o t  p la n  on a t te n d in g  o r  c o n t in u in g  to a t t e n d  a n y  E lig ible  
In s t i tu t io n .  Such  certif ica t ion  sh a ll  n o t  be accep ted  a s  effective p r io r  to the  
e a r l i e r  o f  th e  R ed e m p tio n  P e r io d  S t a r t  D a te , th e  r e c e ip t  o f  a  h ig h  school 
d ip lom a or the  a t t a in m e n t  of th e  age of m ajority .

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)
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1.20 T u i t io n  C re d i t  - m e a n s  one s e m e s te r  h o u r  of tu i t io n  p u rc h a s e d  u n d e r  a n  
A d v a n c e  C o llege  T u i t io n  P a y m e n t  C o n t r a c t  o r  a w a r d e d  a s  a  P r e p a id  
T u i t io n  S c h o la rsh ip .

1.21 T u i t io n  V a lu e  - m e a n s  th e  v a lu e  of a  T u i t io n  C red it ,  a s  d e te rm in e d  by  th e  
b o a rd ,  b a se d  on  a w e ig h ted  a v e ra g e  o f  th e  U n iv e rs i ty  of A la sk a  r e s id e n t  
u n d e r g r a d u a t e  tu it io n  ra te s  in  effect a t  t h a t  t im e.

1.22 U n iv e r s i t y  - m e a n s  th e  U n iv e r s i ty  o f  A la sk a ,  in c lu d in g  a  c o m m u n i ty  
college a ff ilia ted  w ith  the  U nivers ity .

1.23 W a iv e r  - m e a n s  a  w r i t te n  s ta t e m e n t ,  su b m it te d  in  a  form  accep tab le  to the  
P l a n  A d m in is t r a to r ,  t h a t  th e  B en e f ic ia ry  h a s  re l in q u is h e d  all r ig h ts  to  a  
specified  C o n tra c t  or to specified T u i t io n  C red its .

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

5



S E C T I O N  2 

T U I T I O N  C R E D I T S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

2.1 P u r c h a s e  P r ice

a .  T u i t io n  C re d i ts  m ay  be  p u r c h a s e d  a t  t h e  r a t e  e s ta b l i s h e d  effective  
each J a n u a r y  1 by th e  B oard .

b. T u i t io n  C red i ts  p u rc h a s e d  a t  a n y  t im e  d u r in g  th e  c a le n d a r  y e a r  sh a l l  
be is su e d  a t  th e  r a t e  in  effect for t h a t  c a le n d a r  year .

2.2 M in im u m  I n i t i a l  P u r c h a s e

T h e  m in im u m  in i t i a l  T u i t io n  C r e d i t  p u r c h a s e  fo r  o p e n in g  a  C o n t r a c t ,  
u n le s s  o th e rw is e  a p p ro v e d  b y  th e  P la n  A d m in i s t r a to r ,  s h a l l  be  s ix  (6) 
T u i t io n  C re d i ts .  A d d it io n a l  p u r c h a s e s  m a y  be  m a d e  in  u n i t s  n o t  s m a l l e r  
t h a n  one  (1) T u i t io n  C re d i t .  T h e  B o a rd  m a y  s e t  a  m a x im u m  n u m b e r  o f  
T u i t io n  C re d i ts  w hich  m a y  be p u rc h a s e d  for a n y  B enefic ia ry .

2.3 P u r c h a s e  L im i ta t io n

T h e  p u rc h a s e  of T u i t io n  C re d i t s  is  su b jec t  to th e  t e r m s  a n d  c o n d it io n s  o f  
b o th  th e  P la n  a n d  the  C o n tra c t  b e tw e e n  th e  U n iv e r s i ty  a n d  th e  P u r c h a s e r .

2.4 R ec ip roca l A g re e m e n ts

P a r t i c ip a n t s  in  p re p a id  tu i t io n  p r o g r a m s  o f  o th e r  in s t i t u t i o n s  or s t a t e s  
w h ich  have  rec ip rocal a d v a n c e  tu i t io n  p a y m e n t  p la n  a g re e m e n ts  a p p ro v e d  
by  th e  B o ard  m a y  p u rc h a se  T u i t io n  C re d i ts  u n d e r  te rm s  a p p ro v e d  b y  th e  
B o a rd ^
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S E C T I O N  3 

R E D E M P T I O N

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

3.1 U n iv e rs i ty  of A la s k a  G u a r a n te e

T h e  U n iv e r s i ty  o f  A la s k a  g u a r a n t e e s  t h a t ,  s u b je c t  to th e  te r m s  a n d  
co n d i t io n s  o f  th e  C o n t r a c t  a n d  th is  P la n ,  th e  P r i m a r y  B en e f ic ia ry  will 
x*eceive c re d i t  for one  full s e m e s te r  c h a rg e  by th e  U n iv e r s i ty  o f  A ia sk a  for 
e ach  T u i t io n  C r e d i t  p u rc h a se d  u n d e r  a n  A d vance  College T u i t io n  C o n tra c t  
r e g a r d le s s  o f  th e  a m o u n t  p a id  for s u c h  T u i t io n  C re d i t ,  t h e  in v e s tm e n t  
e a r n in g  o f th e  F u n d  or cost of tu it io n  a t  th e  t im e  o f  red em p tio n .

3.2 T u i t io n  C re d i t  R ed em p tio n  E qu iva lenc ies

T u i t io n  C re d i ts  s h a l l  be red eem ed  by th e  U n iv e r s i ty  o f  A la sk a  w ith in  th e  
R ed em p tio n  P e rio d  for tu i t io n  cnarges  a t  th e  fo llow ing equivalencies:

(i) O n e  (1) T u i t i o n  C r e d i t  for e a c h  r e s i d e n t  u n d e r g r a d u a t e  
s e m e s te r  h o u r  charge , or

(ii) T w o (2) T u i t io n  C re d i ts  for e ach  r e s i d e n t  g r a d u a te  s e m e s te r  
h o u r  c h a rg e .

3.3 R es id en t  T u i t io n  S ta tu s

B enefic ia ries  u n d e r  th is  p la n  shall  b e  eligible for r e s id e n t  tu i t io n  s ta tu s  a t  
the  U n iv e rs i ty  o f  A la sk a  for all T u i t io n  C red its  red eem ed .

3.4 W a it in g  P e riod

T u i t io n  C re d i t s  m a y  n o t  be re d e em e d  for a t  l e a s t  tw o  full c a le n d a r  y ea rs  
a f te r  th e  d a te  o f  p u rc h a s e  as  d e te rm in e d  on a  f i r s t - in  f ir s t -o u t  basis .

3.5 A l te rn a te  B e n e f ic ia ry  R ed em p tio n

An A l te rn a te  B en e f ic ia ry  m a y  no t re d e e m  T u i t io n  C re d i ts ,  u n le s s  he  or she  
p r e s e n t s  p ro o f  s a t i s f a c to r y  to  th e  P la n  A d m in i s t r a to r  t h a t  th e  P r im a r y  
B e n e f ic ia ry  a n d  a l l  p r io r  A l te r n a te  B e n e f ic ia r ie s  a r e  d ece a se d  or h a v e  
w a iv ed  th e i r  r ig h t s ,  in  w ri t in g ,  u n d e r  th e  C o n tra c t .  T h e  d e te rm in a t io n  of 
th e  P la n  A d m in is t r a to r  u n d e r  th is  su b sec tio n  is  conclusive.

3.6 R ed em p tio n  P e r io d  E x te n s io n

a .  T h e  R e d e m p t i o n  P e r io d  E n d  D a te  fo r  T u i t i o n  C r e d i t s  a n d  
s u b s e q u e n t l y  e a r n e d  G r a d u a t i o n  I n c e n t i v e  A w a r d s  s h a l l  be  
a u to m a t ic a l ly  e x te n d e d  to J u n e  30 o f th e  s ix th  c a le n d a r  y e a r  a f te r  
a p p o in tm e n t  o f  a  new  P r im a ry  E en e f ic ia ry  u n d e r  a  C on trac t .

7



University of Alaska Advance College Tuition Payment Plan
3/4/C 1 11:59 A M  (version 2,4a)

b. B ased  on c i r c u m s ta n c e s  w hich  a re  c lea r ly  beyond  th e  co n tro l  of th e  
Benefic iary , the  P la n  A d m in is t r a to r  m ay  approve  a n  e x te n s io n  of the  
R ed em p tio n  P e r io d  E n d  D a te s  for T u i t io n  C re d i ts  a n d  G r a d u a t io n  
In cen tiv e  A w ard s .



S E C T I O N 4  

R E F U N D S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

4.1 D isab il ity

F u ll  re fu n d  o f th e  C ash  V alue  sh a ll  be m a d e  to a n y  P r im a r y  B e n e f ic ia ry  
who, in  th e  op in ion  of th e  P la n  A d m in is t ra to r ,  becom es so d isab led  t h a t  h e  
o r  s h e  can  no longer com plete  h is  o r  h e r  ed uca tion .

4.2 D e a th

F u ll  re fu n d  o f th e  C ash  V alue  sh a ll  be  m a d e  to th e  e s ta te  o f  th e  P r im a r y  
B en efic ia ry  on the  d e a th  of th e  P r im a r y  B enefic ia ry , u n le s s  a n  A l te r n a te  
B enefic ia ry  h ad  previously  been  d es ig n a ted .

4.3 A tte n d an c e  A t O th e r  Eligible In s t i tu t io n s

A re fu n d  of the  Tuition  V alue  for up  to fifteen T u i t io n  C red its ,  n o t  to exceed  
th e  C a sh  V alue  of the  T u ition  C red its  a t  th e  effective d a te  o f  th e  re fu n d , m a y  
be re q u e s te d  for each s e m e s te r  (or i ts  eq u iva lency  for t r i -m e s te r ,  q u a r t e r s  or 
o th e r  a c a d e m ic  p e r io d s )  by th e  P r i m a r y  B e n e f ic ia ry  d u r in g  p e r io d s  o f  
a t te n d a n c e  a t  a n y  Elig ib le  In s t i tu t io n  o th e r  t h a n  th e  U n iv e rs i ty  o f  A la sk a .  
T h r e e  (3) m o n th s  advance  notice  is r e q u ire d  to  a llow  tim e ly  p ro c e ss in g  o f  
re fu n d  req u e s ts .

4.4 T u i t io n  C red its  In Excess O f T u i t io n  N eed

a .  A re fu n d  of the  T u i t io n  V a lu e  of T u i t io n  C re d i ts  in  excess  o f  th e  
n u m b e r  o f T u i t io n  C re d i ts  r e q u i r e d  for a t t a i n m e n t  o f  a  s tu d e n t 's  
p la n n e d  degree  o r c e r t i f ica te ,  n o t  to  exceed  th e  C a s h  V a lu e  o f  th e  
T u ition  C red its  a t  th e  effective d a te  o f  th e  re fund , m ay  be re q u e s te d  by 
th e  P r im a r y  B en e f ic ia ry  d u r in g  a n y  s e m e s te r  w h ile  a t t e n d i n g  a n  
E lig ib le  In s t i tu t io n .  T h e  r e f u n d  s h a l l  be  l im i te d  to  t h e  a m o u n t  
d e s ig n a te d  by th e  P la n  A d m in i s t r a to r  a s  th e  s t a n d a r d  co s t o f  on- 
c am p u s  room and  board , fees a n d  books for a  fu ll- tim e s tu d e n t  a t  th e  
U n iv e rs i ty  of A laska. T h re e  (3) m o n th s  ad v an c e  notice is r e q u ire d  to 
a llcw  tim e ly  p rocessing  o f re fu n d  re q u e s ts .

b. A re fu n d  o f th e  T u i t io n  V a lu e  for a n y  u n re d e e m e d  T u i t io n  C re d i ts ,  
n o t  to exceed th e  C a sh  V a lu e  o f  th e  T u i t io n  C re d i ts  a t  th e  effective  
d a te  o f  th e  re fund , m ay  be  re q u e s te d  by  th e  P r im a ry  B enefic iary . T h e  
P r im a ry  B enefic iary  m u s t  s u b m it  proof, to  th e  sa tis fac tio n  o f th e  P la n  
A d m in is tra to r ,  o f  a tta in .1" en t  o f  a  d eg ree  o r  e q u iv a le n t  c e r t i f ic a te  a t  
a n  E lig ible  In s t i tu t io n .



4.5 F a i lu re  To Be A d m it te d

F u ll re fu n d  of th e  T u i t io n  V a lu e  for a n y  u n re d e e m e d  T u it io n  C re d i ts ,  n o t  to 
exceed  th e  C a s h  V a lu e  of th e  T u i t io n  C re d i t s  a t  t h e  effective d a te  of th e  
re fu n d , m ay  be r e q u e s te d  by th e  P r im a ry  B enefic ia ry  i f  n o t  a d m i t te d  to the  
U n iv e r s i ty  o f  A la s k a  a f t e r  m a k in g  p r o p e r  a p p l ic a t io n .  T h e  P r im a r y  
B e n e f i c i a r y  m u s t  s u b m i t  p ro o f ,  to  t h e  s a t i s f a c t i o n  o f  t h e  P l a n  
A d m i n i s t r a t o r ,  o f  f a i l u r e  to be  a d m i t t e d  a n d  t h a t  a l l  A l t e r n a t e  
B en ef ic ia r ie s ,  i f  a n y ,  h a v e  c o m p le ted  a  W a iv e r  o f  th e i r  r ig h t s  u n d e r  th e  
C o n tra c t .

4.6 N o n -P a r t ic ip a t io n

F u ll  re fu n d  of th e  P r in c ip a l  fo r a n y  u n re d e e m e d  T u i t io n  C re d i ts ,  n o t  to 
exceed  th e  C a s h  V a lu e  of th e  T u i t io n  C re d i t s  a t  t h e  effective d a te  of th e  
re fu n d , m a y  be re q u e s te d  by  th e  P r im a ry  B enefic ia ry  i f  he  or sh e  decides no t 
to a t t e n d  college or p a r t i c ip a te  in  th e  p ro g ram . T h e  P r im a ry  B en e fic ia ry  
m u s t  s u b m its  a  S t a t e m e n t  o f  N o n -P a r t ic ip a t io n  a n d  p ro o f  t h a t  a ll  A l te rn a te  
B en e f ic ia r ie s ,  i f  a n y ,  h a v e  co m p le ted  a  W a iv e r  o f  th e i r  r ig h t s  u n d e r  th e  
C o n trac t .  P a y m e n t  o f  re fu n d s  for n o n -p a r t ic ip a t io n ,  a s  p rov ided  in  Section  
5.8, sh a l l  be  d e fe r re d  to a llow  rec ip ien ts  a n  o p p o r tu n i ty  to re c o n s id e r  th e i r  
decision to  d isco n t in u e  th e i r  educa tion .

4.7 C o n tra c t  In i t ia t io n  o r  T im e of P u rc h a s e

F u ll  re fu n d  o f th e  P r in c ip a l  for p u r c h a s e d  T u i t io n  C red i ts ,  T h e  P r im a r y  
B enefic ia ry  m a y  r e q u e s t  a  re fu n d  of t h e  P r in c ip a l  p a id  for th e  p u rc h a s e  of 
T u i t io n  C re d i ts  a t  t h e  t im e  o f p u rc h a se .  S u ch  re fu n d  m u s t  be re q u e s te d ,  in  
a  fo rm  s a t i s fa c to ry  to  th e  P la n  A d m in is t r a to r ,  w i th in  s ix ty  (60) d ay s  of 
is su an ce  by  th e  U n iv e rs i ty  o f  notice o f  p u rc h a se  to th e  P r im a ry  Benefic iary .

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

4.8 A l te rn a te  B en e f ic ia r ie s

A n A l te r n a te  B e n e f ic ia ry  is  n o t  e n t i t le d  to a  r e fu n d  u n d e r  a n  A dvance  
College T u i t io n  P a y m e n t  C o n tra c t ,  u n le ss  th e  P r im a r y  B en e f ic ia ry  a n d  all 
A l te rn a te  B en e f ic ia r ie s  w ith  p r io r  r ig h t s  u n d e r  th e  co n trac t  a r e  deceased  or 
hav e  com ple ted  W aiv e rs  o f  t h e i r  r ig h ts  u n d e r  th e  co n trac t .  T h e  e s ta te  o f  a  
d ece a se d  A l te r n a te  B e n e f ic ia ry  o r  th e  g u a r d i a n  o f  a  d is a b le d  A l te rn a te  
B enefic iary  sha ll  h a v e  no r ig h t  to a  re fund .
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4.9 P a y m e n t

a .  E x c e p t  for re fu n d s  r e q u e s te d  fo r n o n -p a r t ic ip a t io n  in  th e  P la n  u n d e r  
S ec tion  4.6, all r e fu n d s  s h a l l  be  p a id  to  th e  a p p ro p r ia te  re c ip ie n t  a s  
soon a s  p rac tica l  a f te r  re c e ip t  a n d  a p p ro v a l  o f  a  re q u e s t  for re fu n d .

b. R efu n d s  re q u e s te d  for n o n -p a r t ic ip a t io n  in  th e  P la n  u n d e r  S ec tio n  4.6  
s h a l l  be  p a id  in  f o u r  a n n u a l  i n s t a l l m e n t s .  P a y m e n t s  s h a l l  
co m m ence  tw e lve  m o n th s  fo llow ing  a p p ro v a l  of th e  r e fu n d  r e q u e s t  
a n d  in c lu d e  a p rov is ion  for i n t e r e s t  a t  5%  from  the  d a te  a p p ro v e d  for 
re fu n d  u n ti l  th e  d a te  o f  a c tu a l  p a y m e n t .  U n d is b u rse d  in s ta l lm e n ts  
m a y  be r e in s ta t e d  a s  T u i t io n  C r e d i t s  w i th o u t  p e n a l ty  a t  a n y  t im e  
p r io r  to p a y m en t .
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S E C T I O r ^ p
T R A N S F E R  O F  B E N E F I T S

5.1 A l te rn a te  B enefic ia ries

A P u r c h a s e r ,  a t  th e  in i t ia t io n  of a  C o n tra c t ,  m a y  d e s ig n a te  u p  to th r e e
A l te rn a te  B enefic ia ries  to receive b e n e f i ts  u n d e r  th e  C o n t ra c t  in  the  o rd e r
n a m e d .

5.2 A dd ition  or S u b s t i tu t io n  of B enefic iaries

a .  All a d d i t io n s ,  s u b s t i tu t io n s  o r  c h a n g e s  in  B en e f ic ia r ie s  (i) sh a l l  be 
su b jec t  to th e  ap p ro v a l  of th e  P la n  A d m in is t r a to r ,  (ii) m u s t  b e  in  
w riting , in  a  form approved  by  th e  P la n  A d m in is t ra to r ,  a n d  (iii) b e a r  
th e  a c k n o w le d g e d  s ig n a t u r e  o f  th e  P u r c h a s e r  a n d  th e  P r im a r y  
B enefic ia ry . No s u b s t i t u t io n  s h a l l  be effective  u n t i l  i t  h a s  b e e n  
received by th e  P la n  A d m in is tra to r .

b. A P u r c h a s e r  m a y  only ad d  o r  s u b s t i t u t e  B e n e f ic ia r ie s  u n d e r  a 
C o n tra c t  i f  su ch  add ition  or su b s t i tu t io n  is  approved  in  w rit in g  by  the  
P r im a ry  B enefic ia ry  or h is  o r  h e r  legal g u a r d ia n  i f  u n d e r  the  a g e  o f  
m a jo r i ty .

c. A d d it io n s  o r  s u b s t i t u t io n s  o f  B e n e f ic ia r ie s  m a y  r e q u i r e ,  a t  th e  
d iscre tion  of th e  P la n  A d m in is t r a to r ,  ce r t if ica t ion  b y  the  P u r c h a s e r  
and /o r  th e  B enefic ia ry  (B enefic ia ries)  t h a t  no c o m p en sa tio n  or o th e r  
co n s id e ra t io n  w as  or will be  p a id  o r  rece ived  in  e x c h a n g e  for th e  
add ition  or su b s t i tu t io n .

5.3 R ep lacem en t of a  P r im a ry  B enefic iary

a .  T he  n e x t  n a m e d  A lte rn a te  B en e f ic ia ry  sh a l l  be  s u b s t i t u t e d  for th e
T r im a ry  B enefic ia ry  u n d e r  a  C o n t r a c t  a t  such  d a te  a n d  tim e  a s  th e  
p rev io u s  P r im a r y  B en e fic ia ry  d ie s ,  s u b m its  a  S t a t e m e n t  of N on- 
P a r t i c ip a t i o n ,  is  n o t  a d m i t t e d  to  th e  U n iv e r s i t y  a f t e r  p r o p e r  
a p p lica t io n ,  o r  com ple tes  a  W a iv e r  of h is  or h e r  r ig h t s  u n d e r  th e  
C o n tra c t .
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b. A P r im a r y  B e n e f ic ia ry  m a y  be  r e p la c e d  by th e  n e x t  A l t e r n a t e
B enefic ia ry  u n d e r  a  C o n tra c t ,  i f  t h e r e  h a s  been  no a c t iv i ty  u n d e r  th e  
co n trac t  for a  pe riod  o f six y e a r s  s u b s e q u e n t  to the  R ed e m p tio n  P e riod  
S t a r t  D a te  an d  th e  P r im a ry  B en e f ic ia ry  fails to comply w i th  a  notice , 
is su ed  by the  P la n  A d m in is t r a to r ,  of th e  in te n t  to s u b s t i t u t e  th e  n e x t  
p a m e d  A lte rn a te  B enefic ia ry  for th e  P r im a ry  B enefic ia ry  i f  u se  o f  th e  
T u i t io n  C r e d i t s  is  n o t  i n i t i a t e d  w i th in  one  y e a r .  T h e  d a t e  o f
s u b s t i t u t i o n  m a y  be e x t e n d e d  a t  th e  d i s c r e t io n  o f  t h e  P l a n
A d m in is tra to r .  T h e  d e te r m in a t io n  of th e  P la n  A d m in i s t r a to r  u n d e r  
th is  subsec tion  is  conclusive.

5.4 T r a n s f e r s  by B enefic ia ries

B en e f ic ia r ie s  m ay  w aive  th e i r  r ig h t s  u n d e r  a  C o n tra c t  arid th i s  P la n ,  b u t  
sh a l l  h a v e  no r ig h t  to t r a n s f e r  o r  d e s ig n a te  A l te rn a te  B enefic ia ries .
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S E C T I O N  6 

Graduation Incentive Award Credit
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6.1 G e n e r a l

Effective  e ac h  J a n u a r y  1, th e  B oard  of R e g e n ts  s h a l l  a llocate  a  p o r t io n  o f  
a n y  a c tu a r ia l  excesses  o f  the  fund, i f  an y ,  to a  G ra d u a t io n  Incen tive  A w ard  
acc o u n t  w i th in  th e  A dvance College T u i t io n  P a y m e n t  F u n d  a n d  e s ta b l i s h  
th e  r e f u n d  v a lu e  (R e fu n d  V a lu e )  o f  e a c h  G r a d u a t io n  In c e n t iv e  A w a r d  
C red it .

6.2 C red its  E a rn e d

A B en e f ic ia ry  m a y  e a rn  one G r a d u a t io n  In c e n t iv e  A w ard  C re d i t  for each  
T u ition  C re d i t  redeem ed  for p a y m e n t  of tu i t io n  a t  a n  Eligible  In s t i tu t io n .

6.3 R ed e m p tio n

U pon s u b m is s io n  o f  proof, to th e  s a t i s fa c t io n  o f  th e  P la n  A d m in is t r a to r ,  o f  
a t t a i n m e n t  by  th e  B en efic ia ry  of a  d e g re e  o r  e q u iv a le n t  c e r t if ic a te  a t  a n  
E lig ib le  I n s t i tu t io n ,  the  B enefic ia ry  m a y  r e q u e s t  r e d e m p tio n  c f  G ra d u a t io n  
In cen tiv e  A w ard  C red i ts  a t  th e  following equ iv a len c ie s :

(i) 2 t im e s  th e i r  R efund  V a lu e  for th e  p u rc h a se  o f  T u i t io n  C re d i ts  
o r  a n  A dvance  College T u i t io n  P a y m e n t  C o n tra c t  for a n o th e r  
B en efic ia ry ;

(ii) 2 t im e s  th e i r  R efund  V alue  for th e  p a y m e n t  of g ra d u a te  tu i t io n  
a t  th e  U n iv e rs i ty  of A laska;

(iii) 1.5 t im e s  th e i r  R e fu n d  V a lu e  fo r  th e  p a y m e n t  o f  g r a d u a t e  
tu i t io n  a t  a n  e ligible i n s t i tu t io n  o th e r  th a n  th e  U n iv e r s i ty  of 
A la sk a ;  or

(iv) 1.5 t im e s  t h e i r  R e fu n d  V a lu e  fo r th e  p a y m e n t  o f  p r in c ip a l  
a n d /o r  in te r e s t  on  a n  A la sk a  S tu d e n t  L oan.

6.3 R e fu n d

U pon  s u b m is s io n  o f  proof, to th e  sa t i s fa c t io n  o f  th e  P la n  A d m in is t r a to r ,  o f  
a t t a i n m e n t  b y  t h e  B en e f ic ia ry  of a  d e g re e  o r e q u iv a le n t  c e r t i f ic a te  a t  a n  
E lig ib le  I n s t i tu t io n ,  th e  B en efic ia ry  m a y  r e q u e s t  th e  full R efu n d  V a lu e  o f  
a n y  u n re d e e m e d  G ra d u a t io n  In c e n tiv e  A w a rd  C re d i t s  for w hich  he o r  she  
is  th e  B enefic ia ry .
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S E C T I O N  7 
P R E P A I D  T U I T I O N  S C H O L A R S H I P S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 AM (version 2.4a)

7.1 G en e ra l

A P rep a id  T u it io n  S ch o la rsh ip  A ward accoun t sh a l l  be e s ta b lish e d  w ith in  
the A dvance C o lle ge  T u it io n  F u n d . R e c e ip ts  from  ap p ro p r ia t io n s and  
donors for p repa id  tu ition  sch o la rsh ip s s h a l l  be deposited to the account. In  
add itio n , e ffe c tiv e  each  J a n u a ry  1, the  B o ard  o f R egen ts s h a l l  a llo cate  a 
portion o f an y  a c tu a r ia l exce sse s of the fund , i f  any , to the P rep a id  Tu ition  
S ch o la r sh ip  A w ard  account.

7.2 A w ard

a . In  fu rth e ran ce  of the ob jectives o f the  P la n  a s  sta ted  in  the P ream b le  
and  to th e  e x ten t th a t  fu nd s a re  a v a ila b le  in  the  accoun t on an  
a c tu a r ia l ly  sound  b a s is , T u ition  C red its  m ay  be aw arded  a s  P repa id  
T u it io n  S ch o la r sh ip s  to stu d en ts in  g rad e s seven  th rough  twelve who 
a ttend  school in  A la ska .

b. P rep a id  T u it io n  S ch o la rsh ip  aw a rd s  sh a l l  be approved in  accordance 
w ith  procedures adopted by the B o ard  o f R egents.

7.3 R edem ption

T u it io n  C re d it s  is su e d  a s  P rep a id  T u it io n  S ch o la r sh ip s  u nd e r th is  P la n  
sh a ll be redeem ab le  in  accordance w ith  Section  3, except that:

( i )  T u it io n  C re d it s  is su e d  a s  P re p a id  T u it io n  S c h o la r sh ip s  sh a ll be 
redeem ed -'r io r to pu rchased  T u itio n  C red its; and

( i i )  T u it io n  C red it, is su e d  a s  P rep a id  T u it io n  S ch o la rsh ip s  m ay  only be 
redeem ed for attendance  a t the U n iv e r s ity  of A la ska .

7.4 R e fu n d s

T u it io n  C red its  is su e d  a s  P rep a id  T u itio n  S ch o la rsh ip s  a re  not re fundab le , 
except upon te rm in a t io n  o f the P la n , a s  provided in  Section 11.

7.5 T r a n s fe r s

T u ition  C red its  is su e d  a s  P rep a id  T u ition  S ch o la rsh ip s a re  not tran sfe rab le  
to other B e n e f ic ia r ie s  or in d iv id u a ls .
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S E C T I O N  8 
Expiration of Benefits

8.1 T u itio n  C red its:

All T u it io n  C red its , except those is su ed  a s  P re p a id  T u ition  S ch o la rsh ip s , 
sh a ll exp ire i f  not redeemed or refunded w ith in  the Redem ption Period .

8 .2  P rep a id  T u itio n  S cho la rsh ip s:

a . T u it io n  C red its for P rep a id  T u ition  S ch o la r sh ip s  w h ich  a re  in ac tive  
for a  fu ll c a lend a r y e a r sub sequen t to th e ir  Redem ption Period  S ta r t  
D ate sh a ll exp ire a s  of December 31.

b. The P la n  A d m in istra to r , upon w r it te n  re q u e st by the B en e f ic ia ry  
prio r to the schedu led  exp ira tion  date , m ay  approve an  ex ten sion  of 
the exp ira tion  date  based  on c ircum stance s beyond the control of the 
B en e fic ia ry

8 .3  G raduation  In cen tive  A w ards:

A ll G rad u a tio n  In cen tiv e  A w ard  C red its s h a l l  e xp ire  i f  not redeem ed 
w ith in  the Redem ption Period .
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S E C T I O N  9 
C O N T R A C T S

9.1 C ontract R eq u irem en ts

The P u rc h a se r  m u st designate:

( i)  T he  nam e, add re ss and soc ia l secu rity  or ta x  ID num ber of the 
P u r c h a s e r ;

( i i )  T he nam e, add re ss , date of b ir th  and so c ia l secu r ity  num ber o f
the P r im a ry  B ene fic ia ry  and h is  or her le g a l gu a rd ian ;

( i i i )  T he nam e, add re ss , date of b ir th  and so c ia l secu r ity  num ber of
a l l A lte rn a te  B e n e f ic ia r ie s  (no t more th a n  th ree ) and  th e ir  
le g a l g u a rd ia n s ;

( iv ) The Redem ption Period  S ta r t  Date; and

(v) D ate  of issu e .

9 .2  O ther P ro v is io n s

a . C on trac ts and  r ig n ts  or p r iv ile g e s under the C on trac ts m ay  not be 
a s s ig n e d , so ld , t ra n s fe r re d , or encum bered  excep t a s  o th e rw ise  
requ ired  by law  or provided for in  th is  P lan .

b. An A lte rn a te  B en e fic ia ry  m ay not a s s ig n , se ll , t r a n s fe r  or encum ber 
h is  or h e r in te re s t  in  a  C ontract, T u ition  C red its  or o ther b ene fits 
is su e d  under th is  P la n .

c. F o r p u rp o se s o f the C on trac t and  th is  P la n , th e  p a ren t or le g a l 
g u a rd ia n  s h a l l  be considered  the  Pu rch a se r , i f  he or sh e  p u rch a se s 
T u ition  C red its  for a  B ene fic ia ry  w ith  the fund s o f the B ene fic ia ry .

d. E a ch  contract sh a ll have , and be lim ited  to, one nam ed Pu rch a se r .

e. A C on tract s h a l l  have no more than  one nam ed P r im a ry  B en e fic ia ry  
a t an y  spec ified  time.

f. A P u rc h a se r  and/or B en e f ic ia ry  m ay have more th an  one C ontract 
under th is  P la n .

g . A C on tract m ay  be te rm inated  i f  the Contract h a s  been in ac tive  for a 
period of s ix  y e a rs and  none of the named B en e fic ia r ie s  can be located 
by the P la n  A dm in istrato r.

University of Alaska Advance College Tuition Payn ent Plan
3/4/91 11:59 AM (version 2.4a)

17



S E C T I O N  10 
A D M I N I S T R A T I O N  OF  T H E  P L A N

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 AM (version 2.4a)

10.1 A dvance C o llege  T u it io n  P aym en t P la n  C om m ittee

The  A dvance C o llege  T u it io n  P aym en t P la n  A d m in is t r a t iv e  C om m ittee 
(C om m ittee ) i s  e s ta b lish e d  to carry  out the  d ay  to d ay  ad m in is tra t io n  o f the 
P la n  a t  th e  d ire c t io n  o f th e  U n iv e r s ity  P r e s id e n t  (P r e s id e n t ) .  The 
C om m ittee , th ro u gh  th e  P re s id e n t , i s  d e le g a ted  the  r e sp o n s ib i l it ie s  and 
d u t ie s  a s  se t  out in  th is  section . The P re s id e n t s h a l l  appo in t th ree or more 
p e r so n s  a s  m em b e rs o f th e  C om m ittee  to c a r r y  ou t the d ay -to -d ay  
a d m in is t r a t io n  o f the P la n . Any m em ber m ay  re s ig n  by d e liv e r in g  w r itte n  
re s ig n a t io n  to the P re s id e n t  and  to the C om m ittee  ch a ir . The P re s id e n t  
m ay  rem ove or rep lace  an y  m em ber o f the C om m ittee  a t  an y  tim e . No 
m em ber o f th e  C om m ittee  who i s  an  em p loyee sh a l l  rece ive  ad d it io n a l 
com pensation  w ith  re sp ec t to such se rv ice .

10.2 O rg an iza t io n  and  P ro cedures

(a )  The P r e s id e n t  s h a l l  d e s ign a te  a com m ittee c h a ir  from  the m em bers 
o f the A d m in is tra t iv e  Com m ittee. The c h a ir  o f the Com m ittee sh a ll 
be the  agon  t o f the  P la n  for se rv ice  o f le g a l p ro ce ss. A ll repo rts 
requ ired  by law  m ay  be s igned  by the c h a ir  on b e h a lf  of it s  m em bers.

(b ) The C om m ittee  sh a ll appo in t a  se c re ta ry , who m ay  or m ay  no t be a 
m em ber o f th e  Com m ittee . The se c re ta ry  s h a l l  h ave  the  p r im a ry  
r e sp o n s ib i l it y  for k eep in g  a  record o f a l l  m ee t in g s and  a c ts  o f the 
Com m ittee and  sh a l l  have  custody o f a l l docum ents, the p re se rva tio n  
o f w h ich  s h a l l  be n ece ssa ry  or conven ien t to the e ffic ien t function in g  
o f the Com m ittee .

(c ) The C om m ittee  s h a l l  adopt su ch  b y law s and  procedures a s  i t  deem s 
d e s irab le  for the conduct of it s  a ffa ir s .

10.3 A uthority  and  D u t ie s

(a )  A u tho rity

The A d m in is t r a t iv e  Com m ittee s h a l l  h a v e  a l l  pow ers n e c e ssa ry  or 
app rop ria te  to ca rry  out it s  du tie s. Any in te rp re ta t io n  or action by the 
C om m ittee  w ith  re sp ect to the  P la n  an d  i t s  a d m in is tra t io n  s h a l l  be 
conc lu sive  and  b in d in g  upon a n y  and  a ll p a r t ie s  and  person s affected 
hereby , sub jec t to the exc lu s ive  procedures se t forth in  Section 1 0 .4  of 
the P la n .
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(b) D u t ie s

T h e  A d m in is t r a t iv e  C om m ittee  s h a l l  a d m in is t e r  th e  P la n  in  a 
n o n d isc r im in a to ry  m anne r for the b en e fit o f th e  B e n e f ic ia r ie s , the 
U n iv e r s ity  and  the S ta te  of A la sk a  in  accordance w ith  the te rm s of 
the C on trac ts and th is  P la n . The C om m ittee s h a l l  perform  a ll su ch  
d u t ie s  a s  a re  n ece ssa ry  to su p e rv ise  the a d m in is t r a t io n  o f the P la n  
and  to contro l it s  operation  in  accordance w ith  the te rm s thereof, 
in c lu d in g , bu t not lim ited  to, the follow ing:

( i )  in te rp re t  the P la n  p ro v is io n s  and  d e te rm in e  an y  que stio n
a r i s i n g  u n d e r  th e  P la n ,  o r in  c o n n e c t io n  w ith  the
ad m in is tra t io n  or operation thereof;

( i i )  d eterm ine the e lig ib ility  for p a rtic ip a tio n  in  the P lan ;

( i i i )  d e te rm in e  th e  e l ig ib i l i t y  o f an y  B e n e f ic ia r y  fo r b en e fit  
redem ption , re fund  or tran sfe r ;

( iv ) ap p ro ve  or d eny , on b e h a l f  o f th e  B o a rd , a d d it io n s ,
s u b s t it u t io n s  or c h a n g e s  o f B e n e f ic ia r ie s  u n d e r  A dvance 
College T u ition  P aym en t Contracts;

(v ) e s ta b lish  fees and  tran sa c t io n  ch a rg e s for the  ad m in is tra t io n
of C ontracts and  the P lan ;

(v i) e s t a b l is h  each  sem e ste r  a s ta n d a rd  co st o f on -cam pu s room 
and  board , fee s and  books for a  fu ll- t im e  s tu d e n t  a t  the 
U n ive rs ity ;

(v i i )  so lic it  n o m in a tio n s for and  m ake  re co m m end a tio n s to the 
Board  on the aw ard  of P rep a id  T u it io n  S ch o la rsh ip s;

( v i i i )  conduct i t s  C om m ittee  m ee t in g s  in  acco rd an ce  w ith  the 
A la sk a  Open M eetings S ta tu te  (AS 4 4 .6 2 .3 1 0 );

( ix )  rev iew  and  report to the Board  the f in an ce s and  the a c tu a r ia l 
so undne ss of the P la n  on a  periodic b a s is ;

(x )  re sp o nd  to in q u ir ie s  from  th e  P r e s id e n t  an d  th e  B o a rd  
re g a rd in g  the P la n  and re la ted  ac tiv it ie s;

(x i )  recom m end to the P re s id en t or the Bo ard , P la n  am endm en ts it  
d eem s n ece ssa ry ; and

University of Alaska Advance College Tuition Payment Plan
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(x i i )  in  accordance w ith  U n iv e r s ity  em p loym ent and  p rocurem ent 
po lic ie s, re gu la t io n s and  p rocedures em ploy and  engage  such  
person s, counse l and a g en ts , and  ob ta in  su ch  ad m in is tra t iv e , 
c le r ic a l, le g a l, a u d it in g  and  a c tu a r ia l se rv ic e s a s  i t  m ay deem 
nece ssa ry  in  carry in g  out the p ro v is io n s of the P la n .

10.4 D isp u te  Procedure

(a )  R eque sts for D eterm ination

Any tim e a reque st for d e te rm in atio n  o f e lig ib il ity  for p artic ip a tio n , 
t ra n s fe r  or rece ip t of benefits or an  in te rp re ta tio n  o f P la n  p rov ision s 
is  d ispu ted  or a  P u rch a se r  or B en e fic ia ry  i s  ad ve rse ly  affected by an  
ac tio n  o f the U n iv e r s ity  or th e  A d m in is t r a t iv e  C om m ittee , the 
in d iv id u a l (h e re in a f te r  "C la im a n t" )  m ay  su b m it  a  c la im  to the 
C om m ittee . T he  C la im an t  s h a l l  be n o tif ied  o f th e  C om m ittee 's 
dec ision  w ith in  9 0  d ay s a fte r  rece ip t o f the c la im . S u ch  notice w ill 
in d ic a te  the b a s i s  for the  d e c is io n  or in te rp r e ta t io n  and  an  
exp lan atio n  of the procedure for requ ' '.t in g  reconsideration .

(b ) R eque st for Reconsideration

A c la im a n t  who h a s  re ce iv ed  an  a d v e r se  d e c is io n  from  the  
A d m in is t r a t iv e  C om m ittee , s h a l l  h a v e  the  r ig h t  to re q u e s t  
recon sid eration  by the Com m ittee. S u ch  reque st m u st  be subm itted  
in  w r it in g  to the  Com m ittee w ith in  3 0  d ay s a f te r  is su a n c e  of the 
ad ve rse  dec ision . The reque st m u st fu lly  e xp la in  the  b a s is  for the 
reque st, a l l  p e rt in en t fac ts and  the proposed rem edy. I f  a  w r itten  
request for reconsideration  i s  not rece ived w ith in  su ch  30 -d ay  period, 
the C la im an t s h a l l  forfe it h is  or h e r r ig h t  to recon sid e ra tio n . The 
C la im an t or a d u ly  au tho rized  re p re se n ta t iv e  o f the  C la im an t m ay 
rev iew  a l l  p e rt in en t docum ents.

(c ) R econ sideration  o f C la im

The A d m in istra t iv e  Com m ittee sh a l l  recon sid er a n  ad ve rse  dec ision  
upon reque st for reconsideration  received under Section  10 .4 (b ) of th is  
P la n . I t  m ay  hold a h e a r in g  i f  i t  deem s i t  n e ce ssa ry  and  sh a ll is su e  a 
w r it te n  d ec ision  re a ff irm in g , m od ify in g  or s e t t in g  a s id e  it s  form er 
ac tio n  w ith in  6 0  d ay s a f te r  re c e ip t o f th e  w r it t e n  re q u e st  for 
re con sid e ra tio n  or 120  d ay s i f  sp e c ia l c irc u m stan ce s , su ch  a s  the 
need for a  h e a r in g , requ ire  an  e x ten s io n . The C la im a n t  s h a l l  be 
notified  in  w r it in g  of an y  su ch  ex ten sion  w ith in  30 d ay s fo llow ing the 
reque st for reconsideration . A copy of the  decision  sh a l l  be fu rn ish ed  
to th e  C la im a n t . The d ec is io n  s h a l l  s e t  fo rth  i t s  r e a so n s  and  
p e rtin en t P la n  p rov ision s on w h ich  i t  i s  b a sed . The decision  sh a ll be 
f in a l and  b ind in g  upon the C la im an t, th e  U n iv e rs ity , the  Comm ittee 
and  a l l  o ther person s invo lved to the m ax im um  ex ten t perm itted  by 
la w .
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10.5 M isc e lla n eo u s

(a )  E xp en se s and A ss is tan ce

A ll r e a so n ab le  e x p e n se s  w h ich  a re  n e c e s s a ry  to o p e ra te  and  
ad m in is te r  the P la n  a s  determ ined  by the A d m in istra t io n  Com m ittee 
m ay be paid from e a rn in g s  o f the Fund .

(b ) L im ita t io n s  on A ss ign m en ts

B e n e f it s  under the P la n  and  a  C ontract m ay no t be a s s ig n e d , sold, 
tran sfe rred  or encum bered  except a s  provided by la w  and  th is  P la n , 
and  an y  attem p t to do so sh a ll be void. The in t e r e s t  o f a  P r im a ry  
B en e fic ia ry  or A lte rn a te  B en e f ic ia ry  in  b en e fits  u n d e r  th e  P la n  or 
C ontract sh a ll not be sub je c t to deb ts or l ia b i l i t ie s  o f a n y  k in d  and 
s h a l l  no t be su b je c t to a t ta ch m en t , g a rn ish m e n t  or o th e r le g a l 
process, except a s  provided by A la sk a  S ta tu te  or fed e ra l law

(c ) M ascu lin e  and  F em in in e , S in g u la r  and  P lu r a l

W henever u sed  h e re in , the  m a scu lin e  p ronoun s s h a l l  in c lu d e  the 
fem in in e , and  the s in g u la r  s h a l l  in c lud e  the p lu r a l w h en eve r the 
context sh a ll p la in ly  so requ ire .

(d ) No A dditional R ig h ts

No person sh a l l  h ave  an y  r ig h t  in  or to a  B e n e f ic ia ry 's  in te re s t  in  a 
Contract, or an y  p a r t  thereof, or under the  P la n , excep t a s ,  and  only 
to the ex ten t e x p re s s ly  p rov ided  for in  the P la n .  N e ith e r  the 
e s ta b lish m en t of the  P la n , th e  g ra n t in g  o f a tu it io n  or sc h o la rsh ip  
benefit, nor an y  action  o f the U n ive rs ity  re la ted  to th e  P la n  or o f the 
A d m in istra t iv e  Com m ittee s h a l l  be he ld  or con strued  to confer upon 
a n y  person  an y  r ig h t  to be or con tinue  to be a  s tu d e n t  a t  the 
U n ive rsity . N oth ing in  th is  P la n  or a  Contract s h a l l  be construed  to 
expand  a s tu d e n t ’s  r ig h t s  beyond tho se  p ro v id ed  in  U n iv e r s ity  
po lic ie s, re gu la t io n s and  o ther app licab le  docum ents.

(e ) G overn ing L aw

T h is  P la n  s h a l l  be con strued  in  accordance w ith  a p p lic ab le  federa l 
law  and the la w s  o f the S ta te  o f A la ska . Ju r isd ic t io n  for a n y  lit ig a t io n  
a r is in g  out o f th is  P la n  s h a l l  be so le ly  in  the  D is t r ic t  or Superio r 
C ourt in  Anchorage or F a ir b a n k s , A la sk a .
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( 0  Incom e T ax  W ithho ld ing  R equ irem en ts

B en e f it  p aym en ts made under the  P la n  m ay be sub ject to income tax  
re p o rt in g  or w ith h o ld in g  re q u ire m e n ts . F o r  t h is  p u rp o se , the 
U n iv e r s ity  s h a l l  p rovide th e  re co rd keep e rs , c u s to d ia n s  and  ta x  
o ff ic ia ls  w ith  an y  in fo rm ation  in  i t s  custody needed to s a t is fy  such  
o b lig a t io n s .

(g )  S eve rab ility

I f  a n y  p rov ision  of th is  P la n  s h a l l  be he ld  i l le g a l or in v a lid  for an y  
rea so n , su ch  determ ination  s h a l l  not affect the rem a in in g  p ro v is io n s 
o f th is  P la n  which s h a l l  be con stru ed  a s  i f  sa id  i l le g a l  or in v a lid  
p rov ision  had  never been in c luded .

(h )  Correction of E rro rs

In  th e  e v en t an  in co rrec t am o u n t i s  p a id  to or on b e h a lf  o f a  
B en e fic ia ry , any  rem a in in g  b a la n c e s or p aym en ts m ay be ad ju sted  to 
co rrect th e  error. The p ro c e s s in g  o f a d ju s tm e n ts  r e s u lt in g  from  
c le r ic a l e rro rs or other c a u se s  w h ic h  are  d e  m i n i m u s  in  am oun t 
m ay be w a ived  a t  the d iscre tion  o f the A dm in istra tive  Com m ittee.

( i )  R epo rts

Records for each Contract and  B e n e f ic ia ry  under th is  P la n  sh a ll be 
m a in ta in ed  on a  c a lend a r-y ea r b a s is .  As o f D ecem ber 3 1  each  yea r 
the  U n iv e r s it y  w il l se n d  each  P r im a r y  B e n e f ic ia r y , an d  each  
P u rch a se r  i f  he or she pu rchased  T u it io n  C red its d u r in g  the year , a t  
the a d d re ss  on file  w ith  th e  U n iv e r s ity , a repo rt su m m a r iz in g  the 
s t a tu s  o f th e ir  T u it io n  C red its , G radua tio n  In cen tiv e  A w ard s and  
P rep a id  T u it io n  S ch o la rsh ip s . I f  w ith in  9 0  d ay s a fte r  is su a n c e  o f 
su ch  re p o rts , the B e n e f ic ia ry , or P u r c h a se r , m a k e s  no w r it te n  
objection to the A dm in istra tive  Com m ittee i t  sh a ll become b ind in g  on 
the P u rc h a se r  and an y  B en e f ic ia ry  or A lternate  B ene fic ia ry .

( j )  P la n  Y ea r

The p lan  yea r sh a ll be the tw e lve  consecutive m onth period b eg in n in g  
J a n u a ry  1 and end ing Decem ber 3 1 . There s h a l l  be a sh o rt p lan  year 
from Ju ly  1, 1991 to December 31 , 1991 .
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(k )  N otices to P u rc h a se r s  and  B en e f ic ia r ie s

N o t ic e s  a n d  o th e r  c o m m u n ic a t io n s  to th e  P u r c h a s e r ,  the 
B e n e f ic ia r ie s  or th e  le g a l g u a rd ia n s  o f B e n e f ic ia r ie s , requ ired  or 
contem p lated  under the C ontract or th is  P la n  sh a ll be effective when 
m a ile d , p o sta g e  p re p a id , to th e  a d d re s s  o f the P u r c h a se r , the 
B e n e f ic ia r ie s  or the le g a l g u a rd ia n s  of B en e f ic ia r ie s  on file  w ith  the 
P la n  A d m in istra to r . I t  sh a ll be the re sp o n s ib ility  o f the P u rch a se r 
and the B en e fic ia ry , or h is  or h e r  le g a l g u a rd ia n , to no tify  the P la n  
A d m in istra to r o f a l l  ch anges in  nam e, ad d re ss  or le g a l gu a rd ian .

(1) N otices to the P la n  A dm in istra to r

N otices and  other com m un ication s to the P la n  A d m in istra to r or P la n  
A d m in is t r a t iv e  C om m ittee  re q u ire d  or con tem p la ted  und er the 
C on tract or th is  P la n  sh a ll be effective w hen  a t the Office o f The P la n  
A d m in istra to r , A dvance College T u ition  P aym en t P la n , U n iv e rs ity  of 
A la ska , Bu tro v ich  B u ild in g , 9 1 0  Yukon  D rive , F a ir b a n k s , AK 99775 .
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S E C T I O N  11 
A M E N D M E N T  AND T E R M I N A T I O N

11.1 A m endm en t

(a ) S ub je c t to any  advance  notice or o ther req u irem en ts o f law , the 
P re s id en t is  delegated the au tho r ity  to am end th is  P la n  a t  any  tim e, 
excep t for p ro v is io n s  w h ich  fu r th e r  d e le g a te  the d u t ie s  an d  
re sp o n sib ilit ie s of the Board under law  and  th is  P la n  or m ay re su lt  in  
fu ll or p a rt ia l te rm ination  of the P la n .

(b) All proposed am endm ents sh a ll be p repared  a t the d irection  o f the 
A d m in is t ra t iv e  C om m ittee  and  su b m itte d  for app ro va l to the 
P re s id en t and the Board of R egen ts i f  app licab le .

11.2 L im ita t io n

N o tw ith stand in g  the p rov ision s of Section  11.1 of t h is  P la n , no am endm ent 
w ill d ep rive , take  aw ay , or a lte r  an y  accrued  r ig h t  o f an y  P u rc h a se r  or 
B e n e f ic ia ry  under a C on tract is su e d  p rio r to the  effective date  o f the 
am end m en t.

11.3 T erm ination  of the P lan

(a ) The Board  of R egen ts s h a l l  h ave  the r ig h t  to fu lly  or p a r t ia l ly  
te rm inate  th is  P la n  or m erge or conso lidate th is  P la n  w ith  ano ther 
p lan  a t any time, sub ject to any  requ irem en ts o f law .

(b) Upon term ination  of th is  P la n , th e  A dm in istra t iv e  Com m ittee sh a l l  
continue to act for the purpose of com ply ing w ith  the prio r p a rag rap h  
and sh a ll have a ll powers n e ce ssa ry  or conven ien t to the w in d in g  up 
and d isso lu tio n  o f the P la n . W h ile  so a c t in g , they sh a ll be in  the 
sam e s ta tu s  and position w ith  respect to other persons a s  i f  the P la n  
rem ained  in  ex istence.
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11.4 D is tr ib u t io n  of the Fund  on D iscon tinuance  or T erm in atio n  o f P la n

In  the even t of d iscon tinuance  or su sp en s io n  o f the P la n , the  U n iv e rs ity  of 
A la s k a  or i t s  su cce sso r sh a ll honor a l l C on trac ts, G rad u a tio n  Incen tive  
A w a rd s  and  P rep a id  T u it io n  S c h o la r sh ip s  p re v io u s ly  is su e d . I f  the 
U n iv e r s ity  of A la ska  or i t s  su ccesso r cannot m eet it s  o b lig a tio n s under the 
C o n trac ts or th is P la n , or the P la n  i s  te rm in a ted  for an y  rea so n , the C ash  
V a lu e  o f a l l T u ition  C red its , G rad u a tio n  In cen tive  A w ard s and  P rep a id  
T u it io n  S c h o la r sh ip s  s h a l l  be r e m it te d  to the re sp e c t iv e  P r im a ry  
B e n e f ic ia r ie s  a t the add re sse s on file  w ith  the U n ive rsity . D is tr ib u t io n s for 
B e n e f ic ia r ie s  who canno t be located  and  unencum bered  P re p a id  T u ition  
S ch o la r sh ip  funds sh a ll be forfeited to the U n ive rs ity  or it s  successo r for the 
pu rpo se  of aw a rd in g  scho la rsh ip s to A la sk a  R e sid en ts .
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S E C T I O N  12
F I D U C I A R I E S

University of Alaska Advance College Tuition Payment Plan
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12.1 L im ita tio n  o f L ia b ility  of the U n ive rs ity  and  O thers

The U n iv e r s ity , it s  Board  o f R e g e n ts , o ff ic e rs , em p loyees, a g e n t s  or 
re p re se n ta t iv e s  or the A d m in is t ra t iv e  C om m ittee  s h a l l  not in c u r  an y  
lia b il ity  to any  person for any  action  taken  or su ffered  or om itted to be taken  
by them  under the P lan  in good fa ith .

12.2 Ind em n ifica tio n  o f F id u c ia r ie s

In  o rd e r to fa c i l it a te  the r e c ru itm e n t o f com peten t f id u c ia r ie s , the 
U n ive rs ity  a g ree s to provide the in d em n ifica tio n  a s  described h e re in . T h is  
p ro v is io n  s h a l l  app ly  to th e  A d m in is t r a t iv e  C om m ittee , or a n y  o th e r 
in d iv id u a ls  who are  con sidered  P la n  f id u c ia r ie s . N o tw ith s ta n d in g  the  
preced ing , th is  p rov ision  s h a l l  no t app ly  an d  in d em n ific a tio n  w il l no t be 
p rov ided  for the  D ep a r tm en t o f R e v e n u e , i t s  em p lo yee s, a g e n t s  or 
re p re se n ta t iv e s  or an y  pa id  co n su lta n t , in d ep end en t con tracto r or o ther 
ag en t appointed in  accordance w ith  th is  P la n .

12.3 Scope o f Ind em n ifica tio n

The U n iv e rs ity  ag ree s to ind em n ify  the f id u c ia r ie s a s  described  above for a ll 
ac ts ta k en  in  ca rry in g  out th e ir  re sp o n s ib ilit ie s  under the term s o f th is  P la n  
to the fu lle s t  ex ten t provided by law . T h is  ind em n ifica tio n  i s  in te n t io n a lly  
broad but sh a ll not provide in d em n ific a t io n  for em bezzlem en t or d iv e rs io n  
o f P la n  fu nd s for the bene fit o f the f id u c ia ry . T he  U n iv e r s ity  a g re e s  to 
indem n ify  the f id u c ia r ie s d escrib ed  h e re in  for a ll exp en se s o f d e fend in g  an  
ac tio n , in c lu d in g  a l l le g a l fe e s and  o th e r co sts  o f su ch  d e fen se . T he 
U n iv e rs ity  sh a ll a iso  indem n ify  the fid u c ia ry  for a n y  m onetary  recovery in  
any  court or a rb itra t io n  proceed ing. In  add ition , i f  the c la im  is  se tt le d  out 
o f cou rt w ith  th e  concurrence o f the U n iv e r s ity , the  U n iv e r s ity  s h a l l  
indem n ify  the fid u c ia ry  for an y  m onetary  l ia b il ity  und er sa id  se ttlem en t.

T h is  p ro v is io n  a s  to in d e m n if ic a t io n , excep t a s  i t  a p p lie s  to th e  
A dm in istra t iv e  Com m ittee, the  Board , U n iv e r s ity  em ployees and  a g e n ts  or 
re p re se n ta t iv e s  se rv in g  w ithou t com pen sation  (e x c lu d in g  the D ep a rtm en t 
o f R e ven u e , i t s  em p loyees, a g e n t s  and  r e p re se n ta t iv e s )  s h a l l  o n ly  be 
effective i f  embodied in  an  app ropria te  ag reem en t w ith  a  fiduc iary .

26



University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 AM (version 2.4a)

The U n iv e r s ity  o f A la sk a  Advance Co llege T u it io n  P aym en t P la n  is  adopted and 
e stab lish ed  effective Ju ly  1 ,1991 .

at

IN W IT N E SS  W H E R E O F , the U n ive rs ity  h a s  cau sed  th is  P la n  to be du ly executed 
on t h i s ___________ day  o f _______________ ,1 9 9 1 .

Fo r the U N IV E R S IT Y  OF ALASKA 

P re s id e n t of the  Bo ard  of R egents

S e c re ta ry  of the  B o ard  of R egen ts



Coopers&Lybrand
coilillod public accountant: 400 Renaissance Cenlef 

Dclmit, Michigan 40243

l o l c p h o n n  (313) 446 -7100 
Iwx 010 -221 -1600  
c a b l e s  C o ly b f a n d

February 22, 1991

PERSONAL & CONFIDENTIAL 

Mr. James Lynch
Associate Vice President /F inance 
Un ive rs i t y o f Alaska 
910 Yukon Drive 
Fairbanks, Alaska 99775

Dear Mr Lynch:

We are pleased to present t h i s  repo r t ana lyz ing the app l i c a t io n o f Federal 
income, excise and g i f t  tax to the Alaska Education Trus t Fund and the con t ra c t 
purchasers and be ne f i c ia r ie s . The Un iv e r s i t y o f Alaska jo in s a handful o f o ther 
prepaid t u i t i o n  programs now being subjected to r igorous sc ru t in y by the 
Treasury Department and the In te rna l Revenue Serv ice. We be l ieve tha t th i s 
ana lys is of tax law and i t s  app l i c a t i o n to the Alaska program presents the 
foundat ion f o r  a dia logue regard ing fu tu re ac t ions to maximize the chances o f 
ob ta in ing favorab le tax treatment.

We apprec ia te the oppo r tun i ty to be o f se rv ice and would welcome any quest ions 
or comments. Please fee l f ree to ca l l Gary Pos t le thwa i t at (907) 274-3602 or 
Bernie Kent at (313) 446-7380.

Very t r u l y  yours ,

BSK
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CONCLUSIONS AND RECOMMENDATIONS

AN EXECUTIVE SUMMARY

The Alaska Educat ional Trust Fund (Fund) is es tab l ished by s ta te s ta tu te as an 

endowment fund o f the Un ive rs i t y o f Alaska. The s ta tu te provides tha t the Board 

o f Regents o f the Un ive rs i t y w i l l  admin is ter an advance t u i t i o n  payment and 

prepaid t u i t i o n  scho la rsh ip plan in connection w i th the fund. The Fund and the 

implementing t u i t i o n  plan cons t i tu te a program w i th in the Un ive rs i t y . As an 

in te g ra te d p a r t o f the Un iv e r s i t y , the sta tus o f the Fund fo r purposes of 

Fede ra l income Taxa t io n is determined under the law ap p l i c a b le to the 

Univers i ty .

There are three legal theories under which income o f the Un ive rs i t y may be 

exempt from t a x a t i o n : 1) in te g ra l p a r t o f the s ta te (In tergovernmenta l

Immunity), 2) in s t rum en ta l i t y o f the s ta te , (Sect ion 115 o f the In te rna l Revenue 

Code o f 1986 (Code o r IRC), 3) an o rgan iza t io n opera ted exc lu s i v e l y fo r 

educat iona l purposes (Sect ion 501(c)(3) o f the Code).

I f  the Un iv e rs i t y is the state or an in teg ra l pa r t o f the s ta te , i t  would be 

exempt from Federal income taxa t ion under the C o n s t i t u t i o n a l l y  based Doctr ine of 

Intergovernmenta l Immunity. While the In te rna l Revenue Service does not apply 

tha t doc t r in e as the basis fo r exempting the income o f sta tes or in teg ra l parts 

o f s ta t e s , i t  acknowledges tha t income o f a s ta te may not be taxed absent 

s p e c i f i c  s ta tu to r y au tho r iza t ion . An example o f such s ta tu to r y au tho r iza t ion is 

t h a t Sec t ion 511 (a ) ( 2 ) (B ) o f the In te rna l Revenue Code imposes a tax on 

unre la ted trade or business income o f a sta te co l lege or u n iv e r s i t y . Whether
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the Un ive rs i t y is exempt from taxa t ion as in in teg ra l par t o f the s ta te or as in 

in s t r um en ta l i t y o f the s ta te , the Un ive rs i t y would nonetheless be sub jec t to tax 

on i t s  unre la ted trade or business income.

The J n i v e r s i t y  may also be exempt from ta xa t io n under Sect ion 115 o f the 

In te rna l Revenue Code as an in s t rum en ta l i t y o f the s ta te . This sect ion excludes 

from gross income the income derived from the exerc ise o f essent ia l governmental 

func t ions tha t accrues to a sta te or p o l i t i c a l subd iv is ion o f a s ta te . The 

In te rna l Revenue Service has prev ious ly sta ted tha t the Un ive rs i t y is exempt 

from taxa t ion under th is sec t ion . Whether tha t exemption extends to income o f 

the Fund w i l l  depend upon the In te rna l Revenue Service determin ing th a t the 

p r i v a te economic benef i t received by pa r t i c ip an t s is inc iden ta l to the pub l ic 

b e n e f i t prov ided by the U n i v e r s i t y . P r iv a te l e t t e r  ru l in g s issued by the 

In te rna l Revenue Service with respect to t u i t i o n  prepayment programs in Michigan 

and Indiana ind ica te that the In te rna l Revenue Service may not t r e a t the income 

o f the Fund as exempt under Section 115 o f the Code because o f the element o f 

p r i v a te bene f i t . However the Un ive rs i t y o f Alaska has be t te r fac ts than the 

Michigan or Indiana ru l ings .

The t h i r d  basis fo r tax-exemption is q u a l i f i c a t i o n  under Section 501(c ) (3 ) o f 

the Code as an organizat ion organized and operated exc lus ive ly fo r educat ional 

purposes. A p r i o r  app l i c a t i o n by the U n iv e r s i t y f o r exemption under th i s  

sec t ion was denied by the In te rna l Revenue Service on the grounds tha t the 

Un iv e r s i t y was already exempt under Section 115 o f the In te rna l Revenue Code. 

I f  the Un ive rs i t y were granted exemption under t h i s  sec t ion , i t  would be subject 

to the p ro v i s io n s o f Sect ion 501 (m) o f the Code which taxes income from 

prov id ing commercial-type insurance, inc lud ing annuity con t rac ts , under th r tax
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p rov is ions app l icab le to insurance companies. I f  the Un ive rs i t y were exempt 

under Sect ion 501(c)(3) o f the Code, i t  would be sub jec t to the tax imposed by 

Sect ion 511 o f the Code on unre la ted t rade or business income or taxed as an 

insurance company under Section 501(m) o f the Code.

The Michigan and Indiana p r i va te l e t t e r  ru l in gs issued by the Interna l Revenue 

Serv ice are the best current ind ic a t io n o f how t u i t i o n  prepayment programs w i l l  

be taxed. There are several requests f o r ru l ings cu r r e n t l y pending before the 

In te r n a l Revenue Service regard ing such programs, inc lud ing ones where the 

program is part o f a governmental e n t i t y . The In te rna l Revenue Service pos i t ion 

on these ru l i n g requests should be c l a r i f i e d  w i th in the next few months. I t  is 

recommended tha t a request fo r a ru l i n g tha t the Un ive rs i t y and the Fund are 

exempt from taxa t ion under Sect ion 115 o f the Code be submitted, but the request 

be submitted a f t e r the In te rna l Revenue Service po s i t io n is c l a r i f i e d  since th is 

w i l l  provide valuable guidance as to how to s t ru c tu re the request fu r a ru l i n g 

and poss ib le mod i f ica t ions to the Fund.

There is no bene f i t to the Un ive rs i t y in reapply ing f o r exemption under Sect ion 

5 0 1 ( c ) ( 3 ) o f the Code and v i a b i l i t y  o f the Doc t r ine o f Intergovernmental 

Immunity is not as c lea r as the exemption prov is ions o f Section 115 of the Code. 

The po s i t i o n tha t the Un ive rs i t y is an in teg ra l pa r t o f the state may be used as 

an a l t e r n a t i v e basis fo r the exemption o f the Un ive rs i t y and the income o f the 

Fund. . I f  the In te rna l Revenue Service determines th a t the Fund is w i th in the 

exemption o f Sect ion 115 o f the Code, the tax on unre la ted trade or business 

income would not apply since inhe ren t in tha t de te rm ina t ion would be the
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conc lus ion tha t the Fund a c t i v i t y  is not an unre la ted t rade or business w i th in 

the meaning o f the Code. There fo re , the recommendation is to present the 

request f o r a ru l i n g w i thou t re ference to the prov is ions o f Sect ion 511 o f the 

Code.

I f  the U n i v e r s i t y  i s  s u c c e s s fu l in o b t a i n i n g  a p r i v a t e  l e t t e r  r u l i n g  

cha ra c te r i z in g the Fund’ s income as tax-exempt, the cons ide ra t ion o f whether the 

Fund might be trea ted as a t r u s t or corpo ra t ion f o r tax purposes has l i t t l e  

s ig n i f i c a n ce . However, i f  the Fund is taxable , the Un ive rs i t y can attempt to 

s t ru c tu re the Fund as e i t h e r a corpo ra t ion or a t r u s t .  Legal sta tus as a t r u s t 

or co rpo ra t ion w i l l  a ss is t the Fund in es tab l is h ing i t s  taxable id e n t i t y , but i t  

would not con t ro l the tax s ta t u s . An e n t i t y  may be taxed as a t r u s t or 

c o r p o r a t i o n  based upon an e v a lu a t i o n o f a t t r i b u t e s  found under Treasury 

Regulat ions support ing IRC Section 7701.

Of the Regula t ions Sec t ion 301.7701 a t t r i b u t e s ,  on ly two are pe r t in e n t in 

d is t i n g u is h in g a t r u s t from a corpo ra t ion . F i r s t ,  any p r o f i t  motive ascr ibab le 

to a p a r t i c u l a r en te rp r ise is an a t t r i b u t e  in d i c a t i v e o f corpora t ion s ta tus . 

The a b i l i t y  to manipulate the mix o f investments held in a t r u s t re la t i o n s h ip is 

presumed s u f f i c i e n t  to suppor t taxab le s ta tus as a co rpo ra t ion under the 

Regula t ions. Therefore, the Fund is a corpo ra t ion having a p r o f i t  motive.

The second a t t r i b u t e  used by the In te rna l Revenue Service to determine t r u s t 

versus corpora te sta tus is a f in d in g o f whether or not "associa tes" are present 

in the a f f a i r s  o f the Fund. The pos i t io n o f the In te rna l Revenue Service in 

p r i v a t e  l e t t e r  ru l i n g s is at odds w i th In te rna l Revenue Service stances in 

recen t caselaw on whether or not mere inves to r s ta tus is s u f f i c i e n t to f ind 

p a r t i c i p a t i o n  r i s i n g  to the le ve l o f an assoc ia te . In the former, over t
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p a r t i c i p a t i o n  by " inves to rs " s u f f i c i e n t to f ind taxable corpora t ion sta tus has 

been found by presump t ion . In the l a t t e r ,  a c tu a l c h a r a c t e r i s t i c s  o f 

p a r t i c i p a t i o n  have been requ i red to convince the courts tha t a corpora t ion 

e x i s t s ra th e r than a t r u s t . The In te rna l Revenue Service has acquiesced in the 

cou r t dec is ions .

The Fund may be able to d is t in gu is h i t s e l f  as a t r u s t due to i t s  purpose and the 

nature o f the ob l iga t ions to con t rac t bene f ic ia r ie s . No p r o f i t  expecta t ion is 

present in a program designed to provide t u i t i o n  bene f i t s . In add i t ion , the 

Fund may be able to take advantage o f acquiescences to caselaw by the In te rna l 

Revenue Serv ice. Recent cases ind ica te tha t the presumption o f associates is 

not s u f f i c i e n t ;  proof o f p a r t i c i p a t i o n is needed to f in d a taxable corpo ra t ion . 

Fund b e n e f i c i a r i e s  c l e a r l y  do not d i r e c t l y  o r i n d i r e c t l y  in f l u e n c e the 

es tab l ishment and operat ion o f the prepaid t u i t i o n  program as associa tes. A 

lega l dec la ra t ion of t r u s t with support ing language in the enaoling le g i s l a t i o n  

no t in g f i d u c i a r y  re la t ionsh ips would support th is po s i t io n .

I f  the Fund is taxab le as a corpo ra t ion , i t s  sta tus pa ra l le l s tha t o f the 

Michigan program. As such, the quest ion o f whether or not t u i t i o n  payments 

c o n s t i t u t e  deduct ib le expenses ar ises . Without tha t deduct ion, corpora te status 

would probably be less favorable f o r the Fund than t r u s t sta tus .

Taxat ion as a complex t r u s t w i th separate share repo r t ing is the a l te rn a t i v e 

ava i l a b le to the Fund i f  i t  is not taxed as a corpo ra t ion . This treatment is 

be ne f i c ia l as i t  al lows the lowest e f fe c t i v e tax ra te whi le avoiding the issue 

o f deduc t ib le t u i t i o n  payments. Report ing requirements are more onerous fo r the 

Fund as a t r u s t ,  however.
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The In te rna l Revenue Service has two options w i th regard to tax ing con t rac t 

be n e f i c i a r i e s and con t rac t purchasers. The In te rna l Revenue Service now allows 

the bene f i c ia r y to de fe r Income taxa t ion u n t i l the onset o f t u i t i o n  payments. 

The bene f i c ia r y could expect to be taxed on the net accre t ion o f Income no 

mat te r what form of e n t i t y  the Fund becomes.

The I n t e r n a l Revenue Serv ice is cons ide r ing changing i t s  r u l i n g  p o s i t i o n 

re g a rd in g the tax s ta tus o f purchasers and b e n e f i c i a r i e s  by app ly ing the 

o r i g i n a l issue discount ru les to prepaid t u i t i o n  programs. Income would accrue 

annua l ly over the term o f the con t rac t in amount represen t ing the prora ted 

excess o f t u i t i o n  bene f i t s over cont rac t p r ice .

Cont rac t purchasers are u n l i k e l y  to pay g i f t  tax on the g i f t  o f cont rac ts to 

b e n e f i c i a r i e s  due to the $192,800 un i f i e d c re d i t against g i f t  tax which is 

e q u i v a l e n t to a $600,000 exc lu s io n . Nonetheless, the re may be a f i l i n g  

requirement to repor t a g i f t  tha t uses th i s c re d i t .

The proposed cont rac t could be modif ied to create a completed g i f t  o f a present 

i n t e r e s t which would not be subject to any g i f t  tax f i l i n g  i f  the g i f t  is less 

than $10,000 per donee in each year.
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TAXATION AS AN INTEGRAL PART OF THE STATE OF ALASKA

, Statement o f Law

The Doctr ine o f Intergovernmental Immunity is impl ied from the Cons t i tu t io n and 

imposes r e s t r i c t i o n s  on the ta x i n g a u t h o r i t y  o f  the Federal and s ta t e 

governments. The Federal government is re s t r i c t e d in tax ing the proper ty and 

in s t r um en ta l i t i e s o f a s ta te in the same manner tha t a s t a t e ’ s au th o r i t y to tax 

opera t ions and property o f the Federal government is l im i t e d . The doc t r ine res ts 

on the impl ied cons t i tu t io n a l guarantee o f the se l f - p re se rva t io n o f the s ta te 

and Federal governments.

Sect ion 511 o f the In terna l Revenue Code o f 1986 (h e re in a f te r re fe r red to as the 

Code or IRC) imposes a tax on the j i r e l a t e d  trade or business income o f any 

co l lege or un iv e r s i t y which is an agency or an in s t r um en ta l i t y o f any government 

or p o l i t i c a l subdiv is ion the reo f .

Sect ion 512(b) of the Code excludes in te re s t income from the computation o f the 

tax on unre la ted trade or business income.

Sect ion 513 o f the Code provides tha t the term "unre la ted trade or business" 

means any trade or business the conduct o f which is not s u b s ta n t ia l l y  re la ted 

(aside from the organ iza t ion ’ s need f o r funds) to the exerc ise or performance by 

such organ iza t ion o f an exempt purpose w i th in Sect ion 501(c )(3) o f the Code. 

The Sect ion s p e c i f i c a l l y  excludes any trade or business tha t is ca r r ied on by a 

s ta te co l lege or un ive rs i t y f o r the convenience o f i t s  students or employees. 

Sect ion 1.512 (a ) - ! (b ) o f the Treasury Regulat ions (h e re in a f te r re fe r red to as
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t h e R e g u la t i o n s ) p ro v i d e s t h a t  expenses, d e p r e c i a t i o n  and o the r items 

a t t r i b u t a b l e  s o le l y  to the conduct o f an un re la ted t rade or business are 

approx ima te ly and p r im a r i l y  re la ted to that business a c t i v i t y  and there fo re 

deduc t i b le from gross income to the extent they s a t i s f y  the prov is ions of 

Sect ion 162, Sect ion 167 and o the r re levan t Sect ions o f the Code.

Sect ion 1 .512 (a ) - ! ( c ) o f the Regulat ions provides tha t where f a c i l i t i e s  are used 

to car ry on both exempt a c t i v i t i e s  and an unrelated t rade or business, expenses 

and s im i l a r items a t t r i b u t a b le  to such f a c i l i t i e s  are to be al loca ted between 

those two uses. S im i l a r l y , items a t t r i b u t a b le to personnel who are employed in 

cunnec t ion w i th both exempt and unrelated business a c t i v i t i e s  are al located 

between those a c t i v i t i e s .

Sect ion 1.513-1(a) o f the Regulat ions states tha t unless one o f the spec i f i c 

s ta t u t o r y except ions app l ies , the gross income o f an exempt organiza t ion which 

i s subject to the tax on unre la ted trade or business income includes income from 

the conduct o f a trade or business, which is regu la r l y ca r r ie d on, and 

the conduct o f which is not s u b s t a n t i a l l y  re la te d (o the r than through the 

product ion o f funds) to the performance o f an exempt purpose.

Sect ion 1.513-1(b) o f the Regulat ions provides tha t the term "trade or business" 

has the same meaning i t  has in Sect ion 162 of the Code and genera l ly includes 

any a c t i v i t y  ca r r ied on fo r the product ion o f income from the sale of goods or 

performance o f se rv ices , provided tha t no part o f a trade or business w i l l  be 

excluded from tha t c l a s s i f i c a t i o n  merely because i t  does not re s u l t in a p r o f i t .
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Sect ion 1.513-1(c) o f the Regulat ions sta tes tha t spe c i f i c business a c t i v i t i e s  

o f an exempt organiza t ion w i l l  o r d i n a r i l y  be deemed to be " re g u la r l y ca r r ie d on" 

i f  they show a frequency and con t in u i t y and are pursued in a manner genera l ly 

s im i l a r to comparable commercial a c t i v i t i e s  o f non-exempt o rgan iza t ions .

Sect ion 1.513-1(d) o f the Regulat ions sta tes tha t f o r the conduct o f a trade or 

business to be considered "su b s ta n t i a l l y  re l a te d , " the a c t i v i t y  must con t r ibu te 

im po r t a n t l y  to the accomplishment o f an exempt purpose, w i th there being a 

s u b s ta n t i a l causal r e l a t i o n s h i p  between the a c t i v i t y  and achievement o f an 

exempt purpose.

A pp l i c a t i o n o f the Law

The Alaska le g is la tu re estab l ished the Alaska Education Trust Fund (Fund) by AS 

14.50.803 as an endowment fund o f the Un ive rs i t y o f Alaska f o r the purpose of 

enhancing the Un iv e r s i t y ’ s a b i l i t y  to provide education fo r s ta te res iden ts , 

p ro v id in g broad and a f fo rd a b le access to educat ion at the U n iv e r s i t y , and 

p rov id ing incen t ives f o r students in middle and high school to achieve higher 

academ ic s ta n da rd s and f o r  s tu d en t s to comp le te t h e i r  secondary and 

postsecondary education. In accordance w i th tha t s ta tu te , the Fund cons is ts of 

cash and permanent fund dividends re ce i ’ ed in connect ion w i th t u i t i o n  prepayment 

con t ra c ts , s ta te approp r ia t ions , con t r ib u t io n s , and the income earned by the 

Fund. Pursuant to the proposed r e v i s i o n  to AS 14.50 .805 , the s t a t e ’ s 

Commissioner o f Revenue serves as the cus tod ian o f the Fund and exercises 

a u th o r i t y  over the maintenance and investment o f the moneys in the Fund. The 

s ta t u t e provides fu r th e r at Sect ion 14.40.809 tha t the Board o f Regents o f the 

Un iv e r s i t y w i l l  develop and admin is ter an advance t u i t i o n  payment a:.d prepaid 

t u i t i o n  scholarsh ip program in connect ion w i th the Fund, ente r ing in to cont rac ts
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w i th purchasers fo r advance t u i t i o n  payments which f u l l y  ob l iga te the Un ive rs i t y 

to provide the appl icab le t u i t i o n  c re d i t s .

The Fund and the implementing t u i t i o n  payment plan developed by the Un ive rs i t y 

es tab l ish a program w i th in the Un ive rs i t y . As s t ruc tu red by s ta te s ta tu te , the 

Fund is an in teg ra ted par t o f the Un ive rs i t y and i t s  opera t ions . In cont ras t to 

the advance t u i t i o n  payment programs in Michigan and Indiana which were found by 

the In te rna l Revenue Service in recent p r iva te l e t t e r  ru l in g s to be separate 

legal e n t i t i e s , the s ta tu te es tab l ish ing the Fund does not create a corpora t ion 

or a t r u s t which is authorized to operate independently o f the s ta te or a sta te 

agency. See Pr iva te Le t te r Rul ing 8825027 (March 29, 1988) and Pr iva te Le t te r 

Rul ing 8901027 (September 30, 1988). Investments w i th respect to the Fund are 

c o n t r o l l e d  and handled by the U n iv e r s i t y and the s t a t e ’ s Commissioner o f 

Revenue. There is no independent board o f d i re c to r s or t rus tees to d i r e c t the 

a f f a i r s  o f the Fund, t h e i r  decis ions unchecked by a s ta te agency or o f f i c e r .  In 

accordance w i th the enabl ing le g i s l a t i o n , the Fund is an endowment fund o f the 

Un ive rs i t y and i t s  proceeds are held by the s ta te . In add i t ion to rece iv ing 

s ta te app rop r ia t ions , the ob l iga t ions o f the Fund wi th respect to agreements to 

provide t u i t i o n  c red i t s are guaranteed by the Un ive rs i t y .

The Fund is establ ished in such a manner as to be f u l l y  in teg ra ted w i th the 

s ta te ra the r than a d i s t i n c t legal e n t i t y  which operates independently. Each o f 

these fac to rs was considered by the In te rna l Revenue Service in i t s  p r i va te 

l e t t e r  ru l in g s in determining whether the p a r t i c u l a r programs were par t o f the 

s ta te . The important d i f fe rences which ex is t between the Fund and the programs
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in Michigan and Indiana should lead to the conclus ion tha t the Fund is c le a r l y  

pa r t o f the Un ive rs i t y .

As pa r t o f the Un iv e r s i t y , the tax-exempt status o f the Fund’ s income may be 

determined by the In te rna l Revenue Service on the basis o f the Un ive rs i t y being 

an in te g ra l pa r t o f the s ta te . A s ta te or an in teg ra l pa r t o f a s ta te has been 

h i s t o r i c a l l y  exempt from fede ra l income ta x a t i o n under the d o c t r i n e  o f 

intergovernmenta l immunity. The foundation fo r th i s doc t r ine is language in an 

1819 dec is ion o f the United States Supreme Court. Although long-s tand ing , the 

doc t r in e has been modif ied and l im i te d over the years so tha t i t s  exact scope is 

unc lear . In a 1934 General Counsel Memorandum, the Treasury Department based 

the tax-exempt s ta tus o f the s ta tes on t h i s  do c t r i n e . That p o s i t i o n was 

subsequently changed when the Treasury Department reached the same re s u l t but 

based on a cons t ruc t ion o f the In te rna l Revenue Code ra the r than the doc t r ine . 

In General Counsel Memorandum 39315 (1984) the stated pos i t io n o f the In te rna l 

Revenue Service was tha t "except where s p e c i f i c a l l y  provided otherw ise, federal 

income tax is lev ied on on ly corpo ra t ions , assoc ia t ions , t ru s t s and ind iv idua ls , 

and such laws do not tax the d i r e c t income o f any sta te or mun ic ip a l i t y , whether 

der ived from essent ia l or nonessent ial a c t i v i t i e s . "

The In te rna l Revenue Serv ice has stated in both revenue ru l ings and p r i va te 

l e t t e r  ru l i n g s tha t income earned by a sta te or an in teg ra l par t o f a sta te is 

gene ra l l y exempt from federa l income taxa t ion . That exemption, however, is not 

un l im i ted . In Revenue Ruling 87-2, 1987-1 C.B. 18, the In te rna l Revenue Service 

s ta ted tha t income earned by a s ta te or an in teg ra l pa r t o f a sta te is not 

taxab le absent s p e c i f i c  s t a t u t o r y  a u th o r i z a t i o n f o r  imposing a tax on the 

p a r t i c u l a r  income. The In te rn a l Revenue Service sta ted fu r t h e r tha t " [ a] n
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example o f a s ta t u t o r y  excep t ion to th is general ru le is found in Sect ion 

511(a) (2 ) (B ) o f the Code, under which the unre la ted business taxable income of 

co l leges and u n i v e r s i t i e s  tha t are s ta te agencies o r in s t r um e n t a l i t i e s  is 

taxab le . " Regardless o f i t s  status as a par t o f the s ta te , the Un ive rs i t y is 

sub ject to the tax imposed by Section 511(a) o f the Code in connect ion wi th 

income der ived from unre la ted trade or business a c t i v i t i e s .

As provided in Sect ion 513 o f the Code, an unre la ted trade or business is any 

trade o r business the conduct o f which is not su b s ta n t ia l l y re la ted to the 

exerc ise or performance o f an exempt purpose described in Section 501(c)(3) o f 

the Code. The purpose o f the tax is to e l im ina te u n fa i r compet i t ion by plac ing 

the un re la ted business a c t i v i t i e s  o f tax-exempt o rgan iza t io ns on the same 

foo t ing as comparable commercial a c t i v i t i e s  o f non-exempt organ iza t ions . The 

U n i v e r s i t y  i s  sub je c t to the tax imposed by Sect ion 511 o f the Code in 

connect ion w i th the Fund i f  i t s  a c t i v i t i e s  con s t i t u t e a trade or business which 

is re g u la r l y ca r r ie d on and the conduct o f which is not s ub s ta n t ia l l y re la ted to 

an exempt purpose or func t io n . None o f the except ions in Section 513(a) o f the 

Code would appear to apply since the Fund is not operated fo r the convenience of 

cu r ren t students at the Un ive rs i t y but f o r po ten t ia l students.

A l though no t p r e c e d e n t i a l , the In te r n a l Revenue Serv ice response to an 

a p p l i c a t i o n  by the Mich igan Educat ion T ru s t f o r  exemption under Sect ion 

501(c ) (3 ) o f the Code was tha t the advance t u i t i o n  payment cont rac ts issued by 

the program resembled commercial f inanc ia l products which were o f fe red in a 

commercial manner. The Un ive rs i t y would be regu la r l y car ry ing on a trade or 

business through i t s  issu ing cont rac ts and generat ing income through investment 

o f money in the Fund. The th i r d  requirement fo r an unre la ted trade or business



- - tha t the a c t i v i t y  does not have a subs tant ia l causal re la t i o n s h ip to the

achievement o f an exempt purpose - -  Is arguably not met In the case o f the 

U n iv e r s i t y ’ s a c t i v i t i e s  in connect ion with the Fund.

As ind icated in the Regulat ions, the a c t i v i t y  i t s e l f  must con t r ib u te impor tan t ly 

to an educat iona l or other exempt purpose. The Fund can be considered as

p rov id ing a necessary veh ic le o r means fo r re s iden ts o f Alaska to at tend

c o l l e g e . Sec t ion 1 .501 ( c ) ( 3 ) - l ( d )  o f the Regu la t io n s de f ines an exempt

cha r i tab le purpose ar. inc lud ing the advancement o f educat ion. That same sect ion

o f the Regu la t ions de f in e s an exempt educa t iona l purpose as r e l a t i n g  to 

prov id ing education fo r in d iv id ua ls . The a c t i v i t y  o f the Fund is to provide a 

means to fund the cost o f educat ion fo r students. This a c t i v i t y  con t r ibu tes 

impo r tan t ly to cha r i ta b le and educat ional exempt purposes. The func t ion or 

purpose o f the Un ive rs i t y to a f fo rd educational oppo r tun i t i e s to the res idents 

o f the sta te is advanced by the a c t i v i t y  in connection w i th the Fund.

In a series o f revenue ru l ings issued in 1969, the In te rna l Revenue Service 

determined tha t the opera t ion o f a g i f t  shop, c a fe te r ia and parking l o t  by a 

tax-exempt hosp i ta l were not unre la ted trades or businesses since each a c t i v i t y  

con t r ibu ted to the ohys ical comfort or mental we l l -be ing o f the pa t ien ts as well 

as con t r ibu t in g to the e f f i c i e n t  operat ion o f the ho sp i t a l . Both the e f f e c t on 

pa t ien ts and the h o s p i t a l ’ s e f f i c i e n c y were found to s u b s ta n t i a l l y  re l a te to the 

achievement o f the h o s p i t a l ’ s exempt purpose. In Revenue Ruling 78-435, 1978-2 

C. B. 181 the In te rna l Revenue Service stated tha t "the sale o f hearing aids as 

an in teg ra l par t o f an o rgan iza t io n ’ s program to te s t and evaluate pa t ien ts with 

hearing de f i c ien c ie s con t r ibu tes impor tan t ly to the o rg an iza t io n ’ s purpose o f 

promoting the health o f such persons." The primary a c t i v i t y  o f the exempt
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hosp i ta l was the opera t ion o f a c l i n i c  tha t provided r e h a b i l i t a t i o n  serv ices to 

handicapped persons, inc lud ing those wi th hearing problems; and the sale o f 

hearing aids was in connect ion w i th the tes ts and eva lua t ions performed by the 

h o s p i t a l . By the same reasoning, i t  may be argued th a t the U n i v e r s i t y ’ s 

a c t i v i t y  in connection w i th the Fund con t r ibu tes impor tan t ly to i t s  purpose o f 

advancing educat ion and prov id ing education fo r res iden ts o f the s ta te . The 

a c t i v i t y  con t r ibu tes impor tan t ly to assuring tha t the Un ive rs i t y cont inues to 

have students to in s t r u c t and tha t students are encouraged to complete t h e i r  

educat ion.

To the exten t the In te rna l Revenue Service determines tha t the a c t i v i t y  o f the 

Fund is sub jec t to the tax imposed by Section 511 o f the Code on unre la ted trade

.' or business income, investment income earned by the Fund should be excluded as
9

i n t e r e s t or div idend income under Sect ion 512(b) o f the Code, provided tha t the 

In te rna l Revenue Service does not t rea t the investment income as par t o f the 

unre la ted business a c t i v i t y .  The only ind ica t ions cu r r e n t l y ava i lab le regarding 

how the In te rna l Revenue Service would t r e a t the o the r rece ip ts paid to the Fund 

are the two p r iva te l e t t e r  ru l in gs regarding the Michigan and Indiana programs. 

In both ru l i n g s the In te rna l Revenue Service determined tha t the money received 

from the con t rac t purchaser and from the sta te d id not co n s t i t u t e gross income. 

While these ru l ings are not binding other than w i th respect to the pa r t ie s 

rece iv ing the ru l in g s , they provide guidance as to the th in k in g o f the In te rna l 

Revenue Serv ice. I f  th i s cont inues to be the po s i t i o n taken by the In te rna l 

Revenue Service, the po ten t ia l tax l i a b i l i t y  under Sect ion 511 o f the Code would 

be l im i t e d  s ince the money rece ived from c o n t r a c t purchasers and s ta t e 

approp r ia t ions would be excluded from gross income.
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Recommendations

There is no tax bene f i t to es tab l ish ing the Fund as a separate legal e n t i t y  

ra the r than pa r t o f the Un iv e r s i t y . The pos i t ion taken by the In te rna l Revenue 

Service in ru l in g s w i th respect the Michigan Education Trus t has been tha t the 

Trust is a separate legal e n t i t y  which does not q u a l i f y  fo r tax-exempt status 

under prov is ions o f the Code. I t  is assumed tha t the Fund, i f  a separate 

e n t i t y ,  would also be non-exempt. Treatment as a taxab le co rpo ra t ion or 

poss ib ly under the prov is ions governing insurance companies is less favorable to 

the Fund than the tax consequences o f remaining a pa r t o f the Un ive rs i t y .

I f  the le g i s l a t i o n  were changed to make the Fund pa r t o f the State of Alaska 

ra the r than a program o f the Un ive rs i t y , the a b i l i t y  to obta in tax-exempt status 

would be grea te r . The intergovernmental immunity po s i t io n would be stronger 

w i th a sta te agency. While Sect ion 511 o f the Code imposes a tax on unrelated 

t rade or business income o f s ta te col leges and u n i v e r s i t i e s , there is no 

comparable prov is ion w i th respect to the state or o the r agencies. There may, 

however, be program or adm in is t ra t i v e considera t ions which d ic ta le tha t the Fund 

should proper ly be par t o f the Unive rs i ty .

A ru l in g may be requested tha t the Un ive rs i ty is exempt from federal income 

taxa t ion because i t  is an in teg ra l part o f the State o f Alaska, re ly ing on the 

doc t r ine o f intergovernmental immunity. However, the doc t r ine has been changed 

and i t s app l i c a t ion l im i t e d over time so that i t s  cu r ren t e f fe c t is not c lea r .

• The app l ica t ion o f Sect ion 115 o f the Code is more ce r ta in since the Interna l 

Revenue Service and the cour ts tend to look to the s ta tu tes in reso lv ing issues 

ra the r than con s t i t u t i o n a l theo r ies . Both legal theor ies should be presented in
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the a l t e r n a t i v e , but the stronger pos i t ion is based on the spe c i f i c s ta tu to ry 

p ro v is io n which is more defined than the doc t r ine o f intergovernmental immunity. 

Th is recommendation would be the same whether the Fund were pa r t o f the

U n iv e r s i t y or a s ta te agency. The Cons t i tu t iona l doc t r in e is not as strong or

d e f i n i t e  as the s ta t u t o r y p rov is ions .

In view o f the fa c t tha t t u i t i o n  prepayment programs are r e l a t i v e l y  new and 

the re is not an es tab l ished body o f law or ru l in g s governing how they are taxed,

i t  is s t rong ly recommended tha t a p r iva te l e t t e r  r u l i n g  be requested from the

In te rna l Revenue Serv ice . For th i s  reason, th i s repo r t focuses on the pos i t ions 

taken by the In te rna l Revenue Service. Even though a cou r t o f law may come to a 

d i f f e r e n t conc lus ion than the In te rna l Revenue Serv ice , we have not t r i e d to 

guess what a cour t would do since the Fund is u n l i k e l y  to l i t i g a t e  th i s issue.


