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STATE OF ALASKA 
1992 LEG5SLAT1VE SESSION

_  .  _  •

1 BILL NO. SB 16

Revision Date: 1 / 2 1 / 9 2 Department Affected: E d u c a t i o n

TitiiuAn A c t  p r o v i d i n g  a d v i s o r y  a r b i t r a -  BRU: K - 12 S u p p o r t

t i on f o r  s c h o o l  e m p l o y e e s  p r i o r  to s t r i k i n g .  Component: F o u n d a t i o n

D u n c a nSponsor:
Requestor: COMPONENT SERIAL NO.

CAPTTAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Doflars)

POSITIONS:

EXPENDrTURES/REVENUES: (Thoua anda of DoXan)
OPERATING FY 93 I FY 94 FY 95 FY 9€ FY 97 FY 98 I

PERSONAL SEF.. 7ES I I I i
TRAVEL I I I I
CONTRACTUAL I I i
SUPPLIES i I I I
EQUIPMENT I I I I
LAND & STRUCTURES I I I I
GRANTS. CLAIMS I I I
MISCELLANEOUS I I
TOTAL OPERATING

oo 0 0 0 0

GENERAL FUND I

FEDERAL FUNDS I I I I I

OTHER
FUND SOURCE:

I
I

TOTAL 0 0 0 0 0 0

FULL-TIME o 1 0 0 0 0 1 0 i

PART-TIME 1 1 1 1 I i

TEMPORARY 1 1 1 i 1 1

Estimate of currenty«r impact: N o n e  t0 H o w e v e r ,  i t  c o u l d  be c o n s i d e r a b l e  to d i s t r i c t s .

ANALYSIS: (Attach a separate pegs Hf necessary.) T h e  D e p a r t m e n t  wi ll p r o v i d e  t e c h n i c a l  a s s i s t ­

a n c e  f o r  t h e  s t r i k i n g  d i s t r i c t s ,  c o n t i n g e n t  u p o n  d i s t r i c t  r e i m b u r s e m e n t  o f  tr ave l a n d  

p e r  d i e m .  T h e r e  w i l l  b e  no i m p a c t  to t h e  f o u n d a t i o n  p r o g r a m  b e c a u s e  f u n d i n g  is b a s e d  

o n  a v e r a g e  d a i l y  m e m b e r s h i p  (A D M )  no t th e n u m b e r  o f  d a y s  in s e s s i o n .  T h e  i m p a c t  o f  

d i s t r i c t s  c o u l d  b e  c o n s i d e r a b l e ,  b u t  u n d e t e r m i n e d ,  b a s e d  o n  th e l e n g t h  a n d  n a t u r e  o f

p ia p je d  B y ! ' M ike Maher_________________________________________ Phone: 4 6 5 - 2 8 0 0

Division: C o m m i s s i o n e r ' s  O f f i c e   Date: 1/21/92________________

Approved by Commie,ion .,: C o v e y ------------
Agency: E d u c a t i o n  -    Dare: 1 / 2 1 / 9 2 ------

Datnbiroon (by pw«p»f«rl: Likj. Pin.. L*q»»l»trv» Sporwor. Rwuwtw. OMB/DBtt. Cow. L*qa. 01c.. i ImMCtod Aq»ncyl»*«l.
R»w 10/7’91  ot



STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
BELL NO. SB 16

Revision Date: January 22. 1992

Tide: Act providing advisory arbitration for school employees

prior to striking.______________________________

Sponsor: Duncan___________________________
Requestor: Senate Labor and Commerce_____________

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Administration 
3RU: Personnel/OESQ
Component: Labor Relations

COMPONENT SERIAL NO.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 6.0 0 6.0 0 6.0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 6,0 0 6.0 0 6.0 0

CAPITAL 0 0 0 0 0 o

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 6.0 0 6.0 0 6.0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 6.0 0 6.0 0 6.0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 o i
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)
Assumes advisory arbitration to be conducted by paid arbitrator for one State teacher bargaining unit (Mt. Edgecumbe) at $5,000 in fees for each 
hearing. Assumes issues would be largely repetitive (e.g., wages). The contract expires in FY 93. Assumes teachers’ bargaining will remain 
under PERA and that contracts will be of two years' duration. Assumes additional negotiations woridoad will be ab$ort>ed by current staff.

y
Preoared by: R. H. Kino Phone: J65-.4430______
Division: Personnel/CE=0  / /______________ Date: / / 2^

Approved by Commissioner: Nancv Bear Usera Hi I//)
Agency: Administration s II A I " Date: / i

Rev 10/30 .32Se 1 °t _ L
;.SffiCailS3KP

"T7~T7 /  /
1/

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).



Revision Date: January 23. 1992

] STATE OF ALASKA
1992 LEGISLATIVE SESSIO .

No. I

Title: Act providing advr-ory arbitration (or school employees

prior to striking.____________________________ __

Sponsor: Duncan___________________________ _
Requestor: Senate Labor and Commerce_____________

Expenditures/Revenues: (Thousands ol Dollars)

.U Versioo: f t  !L>_____
(S) Publish Date:

Department Affectea: Aommtstranon _

BRU: Personoel/OEEO

Component: Labor Relations

COMPONENT SERIAL NO. j l J L q

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 O' 0 0
CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:.

ANALYSIS: (Attach a separata page il necessary.)
The advisory arbitration provisions of this bill will affect only one State teacher bargaining unit (Mt. Edgecumbe). This fiscal note assumes that no 
advisory arbitrations will be required (or this unit and that any additional negotiation workload will be absorbed by current staff.

Prepared by: R. H. King Phone: 465-4430
Division: Personnel/OEEO Date: January 23,1992

Approved by Commissioner: Nancy 8ear Usera
Agency: Administration______________ 2— Data:

Distnbuticn (by preparer): Legislative Finance. Leg'slative Sponsor, Requestor, OMB, & Impacted Agencies).
Changes in c  < <?/? /£,

Rev 10/90 have no fiscal impact:. This
MfwxMttejxp fiscal note ^  appropriate.
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A M E N D M E N T

OFFERED IN THE SENATE 
TO: CSSB 16 (L&C)

Page 1, line 1, after "including":
Insert ", for three additional years,"

Page 1, line 5, through page 5, line 3:
Delete all material.
Insert a new bill section to read:

"* Section 1. Section 2, ch. 180, SLA 1990, is amended to read
Sec. 2. Section 1 of this Act is repealed on the date five [TWO] years after the effective 

date of this Act."

,  - V s 1 ', K

Renumber the following bill section accordingly.



IR S T  COMMITTEE OF REFERJF^L

D A TE: 1 / 2 1 / 9 1 FU RTHER: HESS

Date of 5-Day Notice: /
(in accordance with Uniform Rule 23]

DATE TURNED . _
INTO OFFICE:

L&C Committee considered SENATE BILL NO. 16

"An Act including public school employees in the Public Employment 
Relations Act as class (a) (3) employees entitled to a. right to strike 
after advisory arbitration; and providing for an effective date."

and recommended:

[U'f replace with CS SS St

[ ] attached amendment(s)

[ ] __________________________

[ ] do pass

[ ] do not pass

[ ] no recommendation

[ l / f  individual recommendations

[ ] further referral to ________

letter of intent adopted

ATTACHES NEW FISCAL N O T E ( S ) : 
Department(s )/ D a t e :

[ ] fiscal note(s) _________________

[ same title 
[ ] new title

Department(s )/Date: 

llS f zero fiscal note(s) /t-P /m *)
SR *-CLS .......

[ ] appropriation-no fiscal note [ ] Governor's bill w/fiscal note

OTHER RECOMMENDATIONS

L & a  f t .  5



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 
[907) 405.8807 or 405-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M October 28, 1991

SUBJECT: Sectional summary of SB 16 (Including public school employees 
in the Public Employment Relations Act)

TO: Senator Jim Duncan

FROM: Teresa B. Cramer
Legislative Counsel

You have requested a sectional summary of SB 16 which makes permanent the 
temporary inclusion of public school employees in the Public Employment Relations 
Act (PERA) enacted last legislature. As a preliminary matter, note that a sectional 
analysis or summary of a bill should not be considered an authoritative interpretation 
of the bill and the bill itself is the best statement of its contents.

Sections 1 and 2 remove employees of the state boarding school from the education 
employee collective bargaining provisions in Title 14 and place them under PERA.

Sections 3 and 6 make changes to PERA to place both certificated and noncertifi­
cated employees of school districts regional educational attendance areas, and the 
state boarding school^, other than school superintendents, within Class (a)(3) of 
PERA. Class (a)(3) employees may engage in strikes after an impasse is reached. 
Section 3 leaves employees of the University of Alaska within Class (a)(2) of PERA 
Those employees have a limited right to strike.

Section 4 requires that, if an impasse or deadlock is reached in negotiations, public 
school employees and school districts must submit to advisory arbitration before the 
employees may engage in a strike.

Section 5 makes clear that the legislature does not need to approve the monetary 
terms of a collective bargaining agreement entered into by a school district.

^In this memo, I use the term “school district" to include municipal school districts, REAA's, and the 
state boarding schooL



S en a to r J im  D u n c a n
O c ic o e r  23. 1991
Page 2

Sgcti_on_6 amends the definition of "public employee' in PERA to include school 
district employees other than superintendents.

Section 7 amends the definition of "public employer" in PERA to include school 
districts. It also makes an editorial chance by substituting "municipality" for 'town, 
city, borough." Under AS 01.10.060(4). "municipality' is defined for tne entire exTent 
of Alaska Statutes as

a political subdivision incorporated under the laws of the state that is a home 
rule or general law city, a home rule or general law borough, or a unified 
municipality;

Section 8 adds a definition of "regional educational attendance area" to PERA

Section 9 makes clear that this change in the law does not terminate or modify a 
collective bargaining unit determination, recognition of a collective bargaining 
representative, or a collective bargaining agreement if it was in effect on the effective 
date of this Act.

Section IQ repeals the provisions for educational employee collective bargaining that 
are found in Title 14.

Section 11 precludes municipalities and REAA’s from opting out of PERA

Section 12 is an immediate effective date provision.

If I may be of further assistance, please advise.

T3C:ac
91-335.glc

PosMt'* brand fax transmittal memo 7671 II Ol pages ►

— fJLn/ut.Q^ Froijv-—  .  
>—

cô n , 4  i
p h o n o ,w ^ - . <' / > ^

s e t - FM# < /6  S ’ -  5  V g



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 405-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  January 27, 1992

SUBJECT: Selection of arbitrator in Amendment to SB 16 - Public school 
employee collective bargaining (Amendment 7-LS0133\A.3 
dated 1/24/92)

TO: Senator Drue Pearce, Chair
Senate Labor and Commerce Committee

FROM: Teresa B. Cramer
Legislative Counsel

You have requested an opinion concerning the constitutionality of the above­
referenced amendment.

In my opinion, the amendment is based on supportable public purposes and probably 
would withstand a court challenge.

The amendment does not create a preference based on the residence of the 
arbitrators but rather identifies desirable experience and knowledge that an arbitrator 
should have. The residence of the arbitrator is not a criterion to be considered. The 
grounds relied on by the state supreme court in Robson v. Francis. 713 P.2d 259 
(Alaska 1986), (holding that a 90 to 95 percent resident employment preference on 
public construction contracts was unconstitutional) and State v. Enserch Alaska 
Const.. Inc.. 787 P.2d 624 (Alaska 1989) (holding that a regional employment 
preference in an economically distressed zone was unconstitutional) to invalidate the 
employment preferences based on state or regional residence were the federal 
privileges and immunities clause,^ which forbids discrimination against the citizens 
of other states, and the state equal protection clause.^

^Art. IV, sec. 2, United States Constitution provides:
The citizens of each state shall be entitled to all privileges and immunities of citizens in the 
several states.

^Article 1, sec. 1 o f the state constitution provides, in part, that "all persons are equal and entitled 
to equal rights, opportunities and privileges under the law."



" I

Since the amendment proposed to SB 16 does not create a preference based on the 
residence of the arbitrator, and, I believe, would not be considered by the court to 
be a subterfuge to do so without saying so, I believe it would withstand scrutiny under 
the federal privileges and immunities clause.
Under state equal state protection analysis, the court would consider whether the 
distinction created by the amendment, between arbitrators with local experience and 
those without local experience, was a reasonable one, supported by a valid state 
purpose. While, in Enserch. the right to public employment was found to be an 
important right, and the interest underlying the state’s regulation was therefore 
required to be an important one in order vO support the constitutionality of the 
measure, I believe that the state could successfully defend the amendment here. The 
distinction based on knowledge is directly related to ensuring that arbitrators who 
have an appreciation for the effect of their decisions on the people who will have to 
live with those decisions are selected. The court would probably consider this to be 
an imponant enough state purpose to support the distinction that the amendment 
if.uLK.es between arbitrators.

S e n a to r  D ru e  P ea rce
J a n u a ry  27, 1992
P a g e  2

I f I may be of further assistance, please advise.
TBC:gc
92-065.glc
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A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR PEARCE
TO: SB 16

Page 3, line 31, after
Insert "The arbitrator selected to conduct the advisory arbitration must be a member of 

the American Arbitration Association or the Federal Mediation and Conciliation Council. In 
selecting the arbitrator, the parties shall request a list of arbitrators who have knowledge of and 
recent experience in the local conditions in the school district, regional educational attendance area.
or state boarding school. A list containing at least five nominees who meet the qualifications of 
this subsection is a complete list for the purpose of striking names and selecting the arbitrator."



NEA-ALASKA
AFFILIATED W I T H  T H E  N A T I O N A L  E D U C A T I O N  A S S O C I A T I O N

A N C H O R A G E  R E G I O N A L  O F F I C E

Mil W 33RD AVENUE 
ANCHORAGE. ALASKA 99503 

'9071 271 0536 
FAX: (907) 27-1 0551

J U N E A U  C F F I C E

105 MUNICIPAL WAY. SUITE 30:.' 
JUNEAU, ALASKA 00801 

1907) 586-3090 
FAX: (9071 586-2744

F A I R B A N K S  R E G I O N A L  O F F I C E

2118 CUSHMAN STREET 
FAIRBANKS. ALASKA 99701 

(907) 456-4435 
FAXJ907) 156-2159

January 22, 1992

TEACHER COLLECTIVE BARGAINING IN ALASKA UNDER PERA 
1 9 9 1 - 9 2

Bargaining Uni t Sta tu s
Percent Change in Base 
Salary Over 1990-91

Adak S 3.0
Alaska Gateway B
Aleutian East TA 0.0
Aleutian Region 7
Anchorage A
Annette S 3.0
Bering Strait M
Bristol Bay S 1.3
Centralized Correspondence S 6.7
Chatham s 2.0
Chugach s 6.0
Copper River s -1.0
Cordova s 2.0
Craig s 2.0
Delia/Greelv M
Dillingham ..................  . - ......  - - — -S 4.0
Fairbanks s 3.5
Galena 7

Haines s -5.0
Hoonah -------- ---- 5 4.5
Hydaburg s -5.5
Iditarod s 2.0
Juneau s 2.0
Kakc s 5.0
Kashunamiut 7

Kenai s 7.7
Ketchikan TA 2.0
Klawock s 2.0
Kodiak A
Kuspuk 7
Lake and Peninsula s 1.6
Lower Kuskokwim s 2.0
Lower Yukon s 2.0
Matanuska Susitna s 5.8
Mount Edgecumbc s 5.0
Ncnana s 2,5

Ji *
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'■ Page Two Teacher Collective Bargaining 1991-92 January 16, 1992

j Nome S 3.5 I
North Slope S 5.1 i
Northwest Arctic ro -4.5

^ Pelican s 3.0 r
■1 Petersburg s 5.0 [

Pribilofs s 0.0 ?
Railbelt s 0.0 IJ St.Mary’s s 0.0 f

|  Sitka s 1.5 jt
'haewav B

■ Southeast Island s 2.5 !v
J Southwest Region s 2.7 %

Tanana s o.oI Unaiaska s 3.1 |
i Valdez s 2.0
j Wrangell s 2.5 jt-\ Yakutat s 3-0] Yukon Flats A) Yukon-Koyukuk s 2.0
I Yupiit 0

AVERAGE: 2.2 I

\ Source: NEA-Alaska Research

P Preparing 0
B Bargaining 2
M Mediation 2
A Arbitration 3
SK Strike 0
PA Post-Arbitration 0
TA Tentative Agreement 2
S Settled 42
? Status Unknown 5 IM02/Barg»tu«/dl



A l a s k a  S t a t e  L e g i s l a t u r e

S e n a to r  Drue P earce , C h a ir  

S en a to r  V irg in ia  C o ll in s , V ic e  C h a ir  

S en a tor  D ic k  E lia s o n  

S en a to r  R ick  Halford 

S en a tor  Ja y  Kerttu la

SENATE LABOR AND COMMERCE 
COMMITTEE

W H IL E  IN  J U N E A U  

P .O . B O X  V

J U N E A U , A LA SK A  99811 

(907) 465-384-1

3111 C  S T R E E T ,  S U I T E  150 
A N C H O R A G E ,  A LA SK A  99504 

(907) 561-2018

TO: All Senators

FROM: Drue Pearc

DATE: February 3,

RE: SB 16 Education

This correspondence 
Commerce Committee, 
teleconferenced hear 
calling his corresp



U V e s i t  " V a l l e y  H n g l i  S c l i o o l

3 8 0 0  Geist Ro Bd •  Fairbanks, Alaska 99 701 •  (907) 479-4221

1 19Q2
January 28, 1992

Senator Drue Pearce 
Chairman
Labor and Commerce Committee 
Seventeenth Alaska State Legislature 
Capitol, Room 113 
Juneau, AK 99801-1182

Dear Senator Pearce:

On Friday, 24 January, there was to have been a Legislative Teleconference in 
Fairbanks at the Denali Bank Building concerning Senate Bill 16, Education Employee 
Collective Bargaining. I learned of it Thursday evening, prepared a written statement to be 
shared and met at the prescribed time only to learn that the teleconference had been 
cancelled. I was upset. When I learned there would be other opportunities to be heard, I 
was forgiving. Then, I learned that they would take place during times I would have to be 
in my classroom teaching. In fact, planned or unplanned, your lack of concern for those of 
us in the trenches who want to contribute, are now excluded from the teleconference 
process. I ’m furious!

So now I find I must once again sit down and aniculate my concerns via letter.

I speak in strong opposition to SB-16. “Teachers” should not be provided the right 
to strike, as the real loser, once again, will be our students. If  passed, SB-16 would only 
provide that “right” to governing bodies, teachers’ associations and unions. Many teachers, 
who may be “represented” by unions only because of closed shop or agency fee 
agreements negotiated by a few, but who may vehemently oppose such action or direction, 
will not be heard. No one-person, one-vote applies to these autocratically operated group 
actions.

If the right to strike is issued, then strike exercises would decidedly not represent 
my point of view. Yet, if  “the” governing group supposedly representing a collective 
viewpoint voted to exercise strike rights and, in concert with those actions, my school 
district administration opts to close my school with the intent to make up lost days later into 
the summer, then I would be barred from performing my contracted teaching duties. I 
would also be required to appear for make up days imposed on us to fulfill what would be 
tantamount to an altered contractual obligation to the Fairbanks North Star Borough School 
District. I simply find the possibility repugnant.

Above actions would impose undue hardships on students, their parents and 
teachers who are earnestly involved in working toward academic advancement at colleges 
and universities around the country, UAF not withstanding. Through intensive planning



and exerted effort, I also plan the conduct of an active summer research program involving 
other professionals from Europe and the contiguous states for which I receive funding from 
the federal government to perform “contracted” investigations, which can only be 
performed during our short northern interior summer months.

To have such things happen would be most unfortunate, certainly for our students 
and their parents. I must also say that if school district administrators choose not to close 
our schools in light of a strike, I would be the first to cross picket lines to meet my accepted 
contractual obligations, dedication to students and my teaching duties at West Valley High 
for which I an  amply paid! Let us not make another serious mistake of providing still yet 
one more costly vehicle for encouraging the persistence of teacher/teaching mediocrity 
during this time when a changing climate for educational redirection is so very badly 
needed in our public schools.

cc: Honorable Virginia Collins, Vice Chairwoman, Labor and Commerce Committee
Honorable Shirley Craft, Labor and Commerce Committee 
Honorable Rick Halford, Labor and Commerce Committee 
Honorable Jay Kerttula, Labor and Commerce Committee 
Honorable Steve Frank 
Honorable Tom Moyer 
Honorable Nilo Koponen 
Andy Warwick, Pres. School Board 
Sue W ilkin

Presidential Awardee for Excellence 
in Science Teaching

West Valley High School 
3800 Geist Rd. 
Fairbanks, AK 99709
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Alaska State Legislature

Please enter  into the record my testimony to the / /  £  g  i/ ;p  S  S
committee name

committee on _  -S 1 3  J _______
bill/subject

. da ted / - 3  J 2^

'T *: V

Signed: - ^ 3 g >'2 >  $ F j ^ r^ R c
Testifier

 ^  (-^XPZ/ZZ& r-J- J ir r /Z . / <̂ -T~
Representing (Optional)

 ^23? ft . ' 7 2 > / M l * t > u J ® L * x l r - .* -  4 4 - 7 ^  -K
Address

 ^j"g-vS-v3 //_________________________________________

Phone No.
9/M L*$slativa information Otfie#

. .  . ■ . . .  . . . ,.v :•;• •
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January  30 , 1992

T h e  N o r t h  S l o p e  B o r o u g h  S c h o o l  D i s t r i c t  B o a r d  o f  

E d u c a t i o n  s t r o n g l y  o p p o s e s  S e n a t e  B i l l  1 6 .  T h i s  B i l l  g i v e s  

t e a c h e r s  t h e  r i g h t  t o  s t r i k e  a n d  ‘ h u s  c o n s i d e r a b l e  i n f l u e n c e  

o v e r  vh i i  e c o n o m i c  d e c i s i o n s  t h a t  s c h o o l  d i s t r i c t s  h a v e  t o  

m a k e .  T h i s  com es  a t  a  t i m e  when r e v e n u e s  f o r  A l a s k a  s c h o o l  

d i s t r i c t s  a r e  d i m i n i s h i n g  an d  when t h e r e  i s  c o n s i d e r a b l e  

p r e s f i u r e  n a t i o n - w i d e  f o r  s i g n i f i c a n t  r e f o r m s  i n  t h e  

e d u c a t i o n a l  s y s t e m .  G i v i n g  t e a c h e r s  t h e  r i g h t  t o  w a l k  aw ay  

f r o m  t h e i r  c l a s s r o o m s  c l e a r l y  i s  n o t  i n  t h e  b e s t  i n t e r e s t  o f  

i m p r o v i n g  s t u d e n t  a c h i e v e m e n t .

I t  i s  o u r  p o s i t i o n  t h a t  S e n a t e  B i l l  16 w i l l  a l s o  m ake  i t  

d i f f i c u l t  f o r  l o c a l l y  e l e c t e d  s c h o o l  b o a r d s  t o  e x e r c i s e  t h e i r  

m a n a g e m e n t  r i g h t s  a n d  w i l l  p r o v i d e  a n  i n c r e a s e d  o p p o r t u n i t y  

f o r  l o c a l  t e a c h e r  u n i o n s  t o  make f u r t h e r  i n - r o a d s  i n t o  t h o s e  

r i g h t s .  L o c a l  c o n t r o l  o f  s c h o o l s  an d  t h e  r i g h t  t o  m a n a g e  

s c h o o l s  i s  e s s e n t i a l  t o  m e e t i n g  t h e  d em an d s  f o r  s c h o o l  r e f o r m  

a n d  i m p r o v e m e n t .

I t  i s  a l s o  o u r  p o s i t i o n  t h a t  u n d e r  t h e  p r o v i s i o n s  o f  

S e n a t e  B i l l  16 i t  w i l l  b e  d i f f i c u l t  t o  f i n d  r e p l a c e m e n t  

t e a c h e r s  d u r i n g  a  s t i i k e .  The  L a n d l o r d / T e n a n t  A c t  w o u l d  make  

i t  i m p o s s i b l e  t o  r e m o v e  s t r i k i n g  t e a c h e r s  f r o m  t h e i r  s c h o o l  

d i s t r i c t  h o u s i n g  w h i c h  w o u ld  mean t h e r e  w o u ld  b e  n o  a v a i l a b l e  

h o u s i n g  f o r  r e p l a c e m e n t  t e a c h e r s  i n  o u r  r u r a l  c o m m u n i t y .
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T h e  T i t l e  14  s t a t u e s  h a v e  s e r v e d  s c h o o l s  a n d  t e a c h e r s  

w e l l .  A l a s k a  h a s  m a i n t a i n e d  t h e  h i g h e s t  t e a c h e r  s a l a r i e s  i n  

t h e  n a t i o n .  I t  h a s  b e e n  d i f f i c u l t  f o r  a l l  s c h o o l  d i s t r i c t s  i n  

t h e  S t a t e  t o  m a i n t a i n  p r o g r a m s  t h a t  b e n e f i t  o u r  c h i l d r e n  w h i l e  

t r y i n g  t o  k e e p  s a l a r i e s  and  b e n e f i t s  f o r  t e a c h e r s  a t  t h e  

p r e s e n t  l e v e l .  S e n a t e  B i l l  16 d o e s  n o t  l o o k  a t  t h e  b e s t  

i n t e r e s t  o f  t h e  s t u d e n t s .  I t  t h r e a t e n s  t h e  r i g h t  o f  s t u d e n t s  

t o  r e c e i v e  a n  u n i n t e r r u p t e d  e d u c a t i o n ,  f r e e  f r o m  s t r e s s  t h e y  

s h o u l d  n o t  e v e n  h a v e  t h e  p o t e n t i a l  o f  e x p e r i e n c i n g .

We u r g e  y o u  t o  d e f e a t  S e n a t e  B i l l  16 and  a l l o w  S e n a t e  

B i l l  15 t o  s u n s e t ,  r e t u r n i n g  c o n t r o l  o f  s c h o o l s  t o  l o c a l l y  

e l e c t e d  s c h o o l  b o a r d s  who know b e s t  how t o  m e e t  t h e  n e e d s  a n d  

d e m a n d s  o f  t h e i r  c o n s t i t u e n t s .

Thank you.

E d i t h  V o r d e r s t r a s s e , S c h o o l  B o a r d  Member 

N o r t h  S l o p e  B o r o u g h  S c h o o l  D i s t r i c t
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Senate HESS Committee 
A laska State Senate 
State Capitol Building 
Juneau, A laska 99801 - 1182

Dear Members,

On Wednesday, January 22, I had the opportunity to listen and then to 
testify during a  Labor and Commerce Committee hearing regarding SB 16. 
Although I testified during that hearing, now that this bill has moved to 
your committee, ! feel that a letter would a lso be in order.

I was frankly amazed at the testimony that I heard on Wednesday. It 
was not surprising to me that school board members and superintendents 
would be opposed to SB  16, but I was appalled by the negative way in 
which most o f them spoke about teachers. My testimony that day was as 
much in response to that negativity as it was to encourage support of SB 
16 .

Let me tell you a little about myself and my work week leading up to 
the hearing. This is my nineteenth year of teaching in Alaska. All of those 
years have been in Kodiak, although I am a graduate of both Lathrop High 
School and the University of Alaska in Fairoanks. My contracted day U  

supposed to be between 8:15am and 3:45pm, with a 30 minute duty free 
lunch. Because of scheduling, I am fortunate enough to enjoy a 45  minute 
lunch. On Monday, I arrived before 8:00am. Part of my lunch time was 
used in the computer lab developing materials for my students. After 
schoo l, I met formally with several other teachers to discuss a student 
who is having problems. Back in my room after the meeting, I organized 
and completed five different book club orders for my students. One of 
those orders did not meet the minimum requirement, sc I made up the 
difference with my own personal funds. This took until after 5 :00pm . At 
7 :00pm , I attended a school board work session that lasted until after 
8 :30pm . Tuesday morning I arrived before 8 :00am . Part o f my lunch was 
spent helping severa l students who were behind on a project that was due 
the next day. After school, I attended a faculty meeting where we 
discussed an incident concerning a gun being discharged and some of our
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students being threatened the wee:; before. I left by 4:30pm , since I had 
to return that evening from 7:00 - 9:00pm for our Junior High Parent Night 
as a  member in the panel discussion about academic achievement. 
Wednesday i arrived before 8:00am. Part of my lunch time was spent 
helping a  student complete a book that she had started In my Paper Arts 
Club. She had 4H that afternoon and would not be able to come during the. 
regular club time. After school, I had students attend my Paper Arts Club. 
Right now, we are doing Japanese book binding. I volunteer my time for . 
this club and provide all of the materials out of my own personal funds. It 
Is a year-long club that meets one or two days each week after school. 
Because my club lasts until 4:30pm and the hearing began at 4 :00pm, I 
rushed down to the Legislative Affairs Office, to hear that not only am I 
unreasonable and overpaid, but since ! support SB 16, I am a "bad" teacherl

I am not complaining about my schedule or the amount o f money that 
I donate to school programs, but anyone who thinks that a  teacher works 
only their contracted hours and days obviously Is not a very aware 
individual.

The most discouraging thing about the comments made during the 
hearing is that they were not an exception. I have been listening to 
remarks like that fo r my entire teaching career. These school board 
members and superintendents are supposed to be our teammates, not our 
adversaries! Many of them could not even keep the contempt out o f their 
voices when they said the word "teachers." Do you need any more proof 
than that attitude to tell you how fair they would treat teachers if SB 16 
does not pass, and there is no alternative, like binding arbitration?

I urge you to suppport SB 16. One side alone cannot have all of the 
advantage. Help to keep the negotiations process as fair as possible.

R e spec t fu l ly

Randy R. Busch 
Box 1162
Kodiak, Alaska 9 9615
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’•* • “ (U]ntil we pay teachers at least as well as the middle echelon of 
executives we cannot expect the profession to attract its full share of the 
available range of talents. Salaries must be raised immediately and 
substantially. Almost as important as the level of pay Is the fact that 
promotional policy for most school systems is routine and depends much 
more on seniority than on merit.”
— The Pursuit of Excellence: Education and the Future of America.1
At last count, there were more than a dozen reports on the 

quality of public education in America.2 A certain readiness for

1. R o c k e f e l l e r R e p o r t. T h e  P ursuit o f E x c e l l e n c e: E ducation a n d t h e 

Fu t u r e  of A m e r i c a 26 (1958) [hereinafter cited as R o c k e f e l l e r R eport].
2. See, e.g., E. Boyer, High School: A  Report on Secondary Education in 

America (19S3) [hereinafter cited as Carnegie Report]; J. Coleman', T. Hopper *  S. 

Kilgp.ove, High School Achievement: Public, Catholic, and Private Schools 

Compared (19S2); J. Goodlad, A  Place Called School: Trosplcts for the Futl 

(1984); National Comji'n on Excellence in Education, A  Nation at Risk:: . 

Imperative for Educational Reform (1983) [hereinafter cited as Nation at



reforms were scheduled to address several of the problems that 
appear now to have endured— low teacher salaries, poor personnel 
relations in the schools and declining teacher morale.9 The 
centerpiece of this labor reform was recognition of teachers’ right to 
bargain collectively with school government over salaries and a 
broad range of employment conditions. Patterned after labor policy 
in private industry, teacher bargaining statutes inaugurated a 
versi'on of ’’school system democracy” that promised decided 
change, even if the precise direction of that change was 
undetermined.

i

The ostensible results of these labor reforms have indeed been 
dramatic: teacher unionism and collective bargaining have 
proliferated during the past twenty years as most of the nation’s 
teachers have been unionized and most of the nation’s school 
districts have come to engage in collective bargaining.10 Yet, 
current reform literature raises the disquieting suspicion that, for all 
the activity, teacher bargaining has produced few measurable 
improvements in the teachers’ p light,11 and worse, may have 
contributed to the crisis in public education.12 If such a suspicion 
has substance, as a growing number of critics believe,13 the first task 
of educational reform may be the restructuring of labor relations in 
the schools.

In this Article we present a critical assessment of the impact of 
collective bargaining on public school teachers and school 
government. In doing so, we draw upon a now-substantial body of 
empirical research into school labor relations, as well as introduce 
the findings of our recent research.14 This analysis examines

9. See, e.g., M. Donley, Jr., Power to the Teacher 207 (1976) (“Where will all 
this collective bargaining lead? In the long run, it will lead, among other things, to fewer 

strikes by teachers, greater professionalism of educators, higher teacher morale, an enlarged 

role in the school for the teacher, and higher salaries for school personnel."); M. Lieberman, 

Education as a Profession 334-53 (1956) (setting forth the potential effects of teacher

bargaining); Wohatt, The Coming Revolution in Public School Management, 67 MlCH. L. Rev.
1017,1024, 102S (1969) (predicting, inter alia, higher salaries, improved working conditions 
and higher quality teachers).

10. See infra text accompanying notes 25-34.
11. See, e.g., Carnegie Report, supra note 2, at 155-68 (commenting on low 

salaries and poor working conditions); J. Goodlad, supra note 2, at 195-96 (commenting on 
low salaries and poor working conditions); Nation at Risk, supra note 2, at 30-31 
(commenting on low salaries); Educating Ascericans, supra note 2, at 29-37 (commenting on 
low salaries and poor working conditions); Action for Excellence, supra note 2, at 37-39 
(1983) (commenting on low salaries and poor working conditions).

12. See infra text accompanying notes 152-202.
13. See infra notes 135-37 and accompanying text.
14. This work consists of a longitudinal ("before and after”) study of educational 

collective bargaining in Connecticut, covering the years 1976-19S4. This period encompasses

1576 WISCONSIN LAW REVIEW
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Nor does the introduction of binding arbitration procedures 
promise dramatic change in the substantive outcomes of collective 
bargaining. For the most part, the results of arbitration reflect 
prevailing market forces. Arbitration appears to have a moderately 
inflationary effect on salary costs, and arbitrators show little 
willingness to act innovatively in matters of school administration. 
Binding arbitration may,-, nonetheless, prove to be a viable 
legislative response to the problem of teachers’ strikes, as 
arbitration laws are highly successful in preventing strikes, and offer 
teachers a form of bargaining leverage that appears to be no less 
effective than strike activity.

In  conclusion, we shall contend that the dominant factor in 
educational collective bargaining is its continued reliance on 
decentralized decision making. Regardless of legal variations in the 
structure of localized bargaining, it is the willingness of local 
government to support the educational program that determines 
the success of bargaining. Past experience reveals that such support 
is often weak, and highly variable among local school districts. As a 
consequence, current efforts at statewide— and costly—  
instructional reform cannot depend on local initiative, or the 
processes of local bargaining. If  there is to be sustained 
improvement in public school instruction, state government must 
reclaim its legal authority to initiate and fund reform throughout 
the local school district s. Otherwise, reform efforts w ill once again be 
frustrated.

I. A n  O v e r v i e w  o f  E d u c a t i o n a l  C o l l e c t i v e  B a r g a i n i n g

No governmental function in the United States has stronger 
traditions of local control than the provision of public education. 
While formally a constitutional obligation of state government,16 
public education is commonly directed by one of more than 15,000 
local boards of education.17 These school boards are usually elected

16. See Simon. The School Finance Decisions: Collective Bargaining and Future Fy- 
nance Systems, 82 Yaj.e L. J. 409, 423 (1973); Project, Education and the Law: Stale Interest 
and Individual Rights, 74 MlCH. L. Rev. 1373, 1375-77 (1976) [hereinafter cited as Project).

17. In 1980, there we- e 15,601 operating school districts in the United States. V  i 

the exception of Hawaii, which has one statewide school district, the number of local operat­

ing school districts varies from 17 in Nevada, to 1076 in Texas, See W. Grant &  L. EidEN. 
Digest of Education Statistics 1982, at 59 [hereinafter cited as Dicest of Educatio. 

Statistics], See generally Project, supra note 16, at 13S0-S1.
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gaining, most of the important personnel decisi 
main subject to local determination.

Though highly diffuse in structure, teacher 
tive bargaining have experienced remarkable 
cades. The task of organizing teachers was £ 
professional associations like the National E 
(NEA) and its local affiliates, which were devel 
unions.25 This process was accelerated by the e 
militant American Federation of Teachers (A1 
AFL-CIO, as a rival to the NEA. Since the ear. 
cesses of the AFT in New York City and othe: 
districts, the two unions have waged a continu: 
bership.26 Today, eighty-eight percent of thei 
ers belong to either the NEA or the AFT, and 
are members of a local teachers’ organizati 
dwindling twenty-one percent of all private s 
rently belong to a labor organization, a decli 
simultaneously with the rise in teacher unioni

The increase in union density among pubi 
been accompanied by a proliferation in the r 
statutes and formal bargaining agreements. S 
c.onsin first authorized teacher collective ba: 
states have recognized a statutory duty to 1

25. See generally A. Cresswell &  M. Murphy, Tea 
tive Bargaining in Public Education 53-102 (1980); Gee, 1 
A Survey Analysis of Collective Bargaining in the Public Schoo 
374-80 (1979).

26. See M. Lieberman &  M. Moskow, Collective : 
55-61 (1966); A. Cresswell & M. Murphy, supra note 25, al 
378-80.

27. National Education Association, Status 

Teacher, 1980-81, 67 (1982) (hereinafter cited as Status). B 

tional and local organizations was at high levels prior to the a> 

one cannot strictly equate such membership with the phenom< 

ally A. Cresswell &  M. Murphy, supra note 25, at 105-12. T! 
better be described as membership in organizations that eithe 

port the right to bargain (for example, in states where bargai:

28. See Weiler, Promises to Keep: Securing Worke■ 
Under the NLRA, 96 Harv. L. Rev 1769,1771-72 (1983).

29. See Alaska Stat. § 14.20.550 (1975); Cal. Go- 
Conn. Gen. Stat. § 10-153a (1979); Del. Code Ann. tit. 1- 

447.201 (19S0); Hawaii Rev. Stat. §89-1 (1982); Idaho Code 

ch. IS, r 1701 (Smith-Hurd Supp. 19S4); Ind. Code § 20-7.6 
(1978); Kan. Stat. Ann. § 72-5414 (1980); Me. Rev. Stat. * 

Educ. Code Ann. § 6-408 (197S); Mass. Gen. Laws Ann. ch. 

Comp. Laws Ann. § 423.215 (West 1978); Minn. Stat. § 379.i 

39-31-305 (1983); Neb. Rev. Stat. § 79-1292 (1981); Nev. Re'

m m m m m
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these states, the taslc of determining the specific scope of the duty to 
bargain has fallen upon the parties themselves and ultimately upon 
the courts.

In one significant respect, teacher labor relations have departed 
from the private sector paradigm: teachers are denied the right to 
strike, and are compelled to accept in its stead one or more of a vari­
ety of conciliatory procedures.35 In only nine states is there recogni­
tion of a limited right to strike, and exercise of that right is usually 
contingent on the exhaustion of conciliatory procedures.36

The concommitant conferral of bargaining rights and proscrip­
tion of strike rights is a major modification of the private sector 
model of collective bargaining. The right to bargain has long been 
premised on the parties’ “freedom to contract,” which is comprised 
of the employer’s right to extend or withhold compensable employ­
ment and the employees’ right to extend or withhold profit-produc­
tive labor. As the Supreme Court has observed in the context of pri­
vate sector bargaining, “the use of economic pressure by the parties 
to a labor dispute is not a grudging exception to some policy of com­
pletely academic discussion . . . it is part and parcel of the process 
of collective bargaining.”37 Furthermore, private sector bargaining 
is seldom regulated by formal procedures or interlaced with compul­
sory conciliation mechanisms.38 Rather, it typically involves a test 
of power and w ill, virtually unregulated by government.

Hurd Supp. 1984); Iowa Code § 20.9 (1978); Kan. Stat. Ann. § 72-5414 (1970); Me. P-ev. 
Stat. Ann. tit. 26, § 965 (1974); Md. Educ. Code Ann. § 8408 (1978); Mass. Gen. Laws 

Ann. ch. 150E, § 6 (1981); Mich. Coup. Laws Ann. § 423.211 (West 1978); Minn. Stat. 

§ 179.66 (1983); Mont. Code Ann. § 39-31-305 (1983); Neb. Rev. Stat. § 79-1288 (1980); 

N .H . Rev. Stat. Ann. 273-A:l (1979); N.J. Rev. Stat. § 34:13A-5.3 (1982); N .Y . Civ. Serv. 
La w  § 203 (1983); N .D . Cent. Code § 15.38.1-09 (1969); Ohio Rev. Code Ann. § 4117.03 
(1983); Or. Rev. Stat. § 243.656 (1979); 43 Pa. Cons. Stat. § 1101.702 (1976); R.I. Gen. 

Laws§ 28-9.8-2 (1980); S.D. Codified Laws Ann. § 3-18-2 (1983); Tenn. Code Ann. §49-5- 
601 (1978); Wash. Rev. Code § 41.59.020 (1983); Wis. Stat. § 111.91 (1982).

35. See infra note 45.
36. See Alaska Stat. § 09.43.030 (1975) (mediation a prerequisite); Hawaii Rev. 

Stat. § S9-12 (1982) (mediation and fact-finding are prerequisites): III. Ann. Stat. ch. 43. 

? 1712 (Smith-Hurd Supp. 1984) (mediation a prerequisite); Minn. Stat. § 179.64 (19S3) 

(mediation a prerequisite); Mont. Code Ann. § 59-1603 (1983) (no prerequisite); Or. Rev. 

Stat. § 243.726 (1979) (mediation and fact finding are prerequisites); 43 Pa. Cons. Stat. 
§§ 1101.1002,1101.1003(1976) (mediation and fact finding are prerequisites); Vt. Stat. Ann. 

tit. 21, § 1730 (1978) (mediation and fact finding are prerequisites); Wis. S'iAT. § 111.70(4)

(1982) (mediation a prerequisite; strike impermissible unless both parties withdraw trom 

binding arbitration).
37. N L R B  v. Insurance Agents’ Int'l Union. 361 U.S. 477,495 (1960). Set also Cox. 

The Duty to .Bargain in Good Faith, "a.rv. L. Rev. 1401, 1409 (1958).
38. See generally McCar.r miley, T h e  N a t i o n a l  L a b o r  Relations Act and the

lotion of Public Employee Collective joining, 13 Harv. J. ON Legis. 479, 510-14 (19' )•



The denial of teachers’ right to strike has been justified on vari­
ous grounds. At a rhetorical level it is said that “no one has the right 
to strike the sovereign.”39 But the more substantive opposition to 
teacher strikes is premised on the belief that organized public em­
ployees would have disproportionate political leverage if strikes 
were permitted. This theory, first articulated by Professors Welling­
ton and Winter in their work, T h e  U n i o n s  a n d  t h e  C i t i e s , * 0 has domi­
nated thinking in public sector bargaining for more than a decade.41 
Central to this “disproportionate power” theory is the contention 
that neither market nor politicai restraints will enable local public 
employers to resist union bargaining demands backed by the threat 
of strikes.42 Thus, the strike prohibition is thought necessary to pre­
serve the political and economic integrity of local government.

Notwithstanding statutory prohibitions and public policy ap­
peals, school teachers do strike. Between 1972 and 1980, for exam­
ple, there were on average more than 145 strikes each school year.43 
Teacher strikes now occur regularly with the commencement of the
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39. See, e.g., A. Cresswell &  M. Murphy, supra note 25, at 363; Hanslowe & 
Acierno, The Law and Theory of Strikes by Government Employees, 67 CORNELL L. Rev. 1055, 
1061 (19S2).

40. H. Wellington &  R. Winter, Jr., The Unions and the Cities 24-29 (1971) 

[hereinafter cited as The Unions and the Cities); see also Wellington &  Winter, The Limits of 
Collective Bargaining in Public Employment, 78 Yale L.J. 1107,1123-25 (1969) [hereinafter 
cited as Limits of Collective Bargaining]; Wellington &  Winter, Structuring Collective Bargain- 
irg in Public Employment, 79 Yale L.J. 805, 807-09 (1970) [hereinafter cited as Slrucluring 
Collective Bargaining], In brief form, the Wellington and Winter position is based on the argu­
ment that: 1) public services are monopolized by public employees and have no competition 

from nonunion enterprises; 2) the public will exert excessive political pressure on governmen­

tal officials to prevent work stoppages, even at the cost of expensive bargaining concessions; 

and 3) the costs of settlement are easily disguised in "an already incomprehensible municipal 

budget or tax structure,"
41. On the predominance of the Wellington and Winter theory in public sector labor 

law and commentary, see R. Summers, Collective Bargaining and Public Benefit Con­

ferral: A  Jurisprudential Critique ix n.2 (IPE Monograph No. 7, 1976); Cohen, Does 
Public Employee Unionism Diminish Democracy?, 32 Indus. &  Lab. Rel. Rev. 189, 190-92 
(1979); Kochan, Empirical Research on Labor Law: Lessons from Dispute Resolution in the Pub­
lic Sector, U. III. L. Rev. 161,165-66 (1981); Perry, Teacher Bargaining: The Experience in 
Nine Systems, 33 Indus. & Lab. Rel. Rev. 3 n.l (1979); R. Freeman, Unionism Comes to the 

Public Sector 19-20 (1984) (unpublished report to the Sloan Foundation, Harvard University, 

National Bureau of Economic Research).
42. See The Unions and the Cities, supra note 40, at 18-21; Structuring Collective 

Bargaining, supra note 40. at 807-08. See also W. Garms, J. Guthp.IE & L. PIERCE, SCHOOL 
Finance: The Economics of Public Education 114 (1978) [hereinafter cited as School 

Finance); Anderson, Strikes and Impasse Resolution in Public Employment, 67 Mich. L. Rev. 
943, 956-60 (1969); Hanslowe & Acierno, supro note 39. at 1063.

43. The figure is based on data assembled by the Bureau of Labor Statistics (BLS); 

BLS strike ugures (or the period 1972-80 are reproduced in Public Service R es ea rc h C o u n ­

cil, T h e E ffect of C ollective B argaining o n T e a c h e r Salaries 12 (1981) [hereinafter 

cited as C ollective B argaining).
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school year, and teachers lead all other public sector employ 
their willingness to engage in job actions.44 Such strike acth 
still considered by many to be an essential element in collectiv 
gaining, even though public school teachers are obviously trc 
by the prospect of highly-publicized “law-breaking,” and 
boards by their obligation to invoke statutory sanctions.

As mentioned, most state legislators have attempted to ci 
vent the strike dilemma with a variety of compulsory, impass 
lution procedures. These procedures have relied on the interv 
of third parties— mediators, factfinders, and arbitrators— to 
cile bargaining disputes and to avert strike activity.45 In t 
management and employees are induced to settle because 
third party’s conciliatory power and the public pressure th 
cumulates behind the intervenor’s efforts. In theory, impasse 
dures introduce into the bargaining process a degree of mock 
and balance otherwise lacking.46

The more common impasse resolution procedures have s: 
the same fate as statutory strike prohibitions. They are ofte 
fective in strongly contended bargaining disputes. Thus, mor 
seventy-five percent of strikes occurring in the period 1972-8 
occurred in states employing conventional, non-binding impa;

44. See B. Cooper, Collective Bargaining, Strikes and Financial 
Public Education: A  Comparative Review 40-44 (19S2).

45, See Alaska Stat. § 14.20.570 (1975) (mediation); Cal. Gov’t Coi
(1983) (mediation); D e l. C o d e A n n . tit. 14, § 4014 (1982) (permissive media 

factfinding); F l a. St a t. § 447.403 (1977) (mediation and factfinding); H awaii R: 

§ 89-11 (1978) (mediation and factfinding); Id a h o C o d e  §§ 33-1274, 33-1275 (1977 

tionand factfinding); In d . C o d e §20-7.5-1-13 (197S) (mediation and factfinding); K  

A n n . § 72-5413 (1980) (mediation and factfinding); M e . R e v. St a t. A n n . tit. 26, § 3? 

(permissive mediation and factfinding); M d . E d u c. C o d e An n . § 6—108(d) (1978) (i 

and factfinding); M ass. G e n . L a w s  A n n . ch. 150E, § 9 (1981) (mediation and fac 

M ich. C o m p . L a w s  § 423.207 (1976) (mediation and factfinding); M o n t. C o d e A; 

31-307, 39-31-308 (1979) (mediation and factfinding); N e v . R e v . Stat.§2SS.190 (1 

diation and factfinding); N.H. R e v. Stat. A n n . § 273-A:12 (1983) (permissive medi 

factfinding); N.J. R e v . St a t. §§ 34:13A-G, 34:13A-7 (1982) (permissive medi: 

factfinding); N.Y. Civ. S e r v . L a w  (McKinney 1977) (mediation and factfindi: 

C e n t. C o d e § 15-38.1-13 (19S3) (mediation and factfinding); O hio R e v. C>

§ 4117.14 (1983) (mediation and factfinding); O k l a. St a t. tit. 70, §509.7 (19S3) (fa. 

O r. R e v. Stat. §§ 243.712, 243.722 (19S3) (mediation and factfinding); 43 P e n n . G  

§ 1101.801 (1976) (mediation and factfinding): R.I. G e n . L a w s § 2S-9.3-9 (1981) ( 

for economic disputes): S.D. C odified L a w s  A n n . § 3-18-8.1 (1983) (mediation); Ti

A n n . § 49-5513 (197S) (mediation and factfinding); V t. St a t, A n n . tit. 3. § 925 (19 

ation and factfinding); W a s h. R e v. C o d e § 41.59.120 (1953) (mediation and factf

46. Sec generally A. Cresswell &  M. Murphy, supra note 25. at 176-83: 
sunra note 42. at 96-1-69; Structuring Collective Bargaining, supra note 40, at 825-31: 
Strike and Its Allerna'.ites in Public Employment, 1966 Wis. L. Rev. 549, 562-63. •



(19S2) (compulsory arbitration of all disputed issues unless both parties recognize a right to 

strike).
52. Compare, Horton, Arbitration, Arbitrators, and the Public Interest, 28 INDUS. &  

Lab. Rel. Rev. -197 (1975) irith Krislov, Arbitration, Arbitrators, and the Public Interest: Com­
ment, 31 Indus. &  Lab. Rel. Rev. 71 (1977).

53. See generally Bernstein, Alternatives to the Strike in Public Labor Relations, 85 
HaRV. L. Rev. 459 (1971); Gallagher, The Use of Interest Arbitration in the Public Sector, 83 
LaE. L.J. 501 (19S2); McAvov, Rinding Arbitration of Contract Terms: A Hew Approach tot u 
Resolution of Disputes in the Public Sector, 72 Colum. L. Rev. 1192 (19721: Morris, supra 
note 49.

54. See infra note 208.
55. See infra note 206.
56. See authorities cited infra note 314.

The emergence of binding arbitration in teacher collective bar­
gaining has precipitated a reexamination of procedural values in the 
labor relations context not unlike that precipitated by the introduc­
tion of collective bargaining itself.52 For in theory binding arbitra­
tion is difficult to reconcile with traditions both of educational gov­
ernance and labor relations.53 First, arbitration vests ultimate 
authority in unelected arbitrators, thus undermining a history of lo­
cal government control of personnel and budgetary matters. Sec­
ond, arbitration interferes with the process of “free” collective bar­
gaining, which is founded on the parties' power to accept or reject 
contract proposals. As a result, representatives of local government 
have begun to reexamine their opposition to a right to strike and 
many have concluded that, if change is needed, recognition of a 
teacher’s right to strike is preferable.to a state-imposed duty to arbi­
trate.5,1 Public employee unions, on the other hand, have begun to 
rethink their historical insistence on the right to strike. Regardless 
of the process values supporting unrestricted “power” bargaining, 
unions are asking whether third-party arbitral resolutions are not 
preferable to the uncertain, and often disappointing, results of 
strikes.55

The policy choices confronting state legislatures in the coming 
years are not easy ones.-As states grapple with the problem of dis­
pute resolution in teacher collective bargaining, a growing number 
of critics are challenging the very legitimacy of the bargaining pro­
cess.56 This uncertainty about the common objectives of school la­
bor relations, moreover, is exceeded by a greater uncertainty as to 
how existing legislative schemes have worked. Yet contemporary 
legislators need not operate in the experiential vacuum that made so 
much of early bargaining legislation a sheer experiment in trans­
planting private sector precedent to the public sector. The experien­
tial base of educational collective bargaining is an increasingly rich 
one; and as Professor Clyde Summers has observed, labor theory

WISCONSIN LAW REVIEW
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"cannot be tested by logic, but only by empirical evidence of the 
operation of collective bargaining in the political process.”57

In the following discussion, then, we analyze contemporary evi­
dence concerning the substantive results of collective bargaining 
and binding arbitration procedures. Those results can be subsumed 
under two categories: 1) the economic effects of collective bargain­
ing, and 2) the effects of collective bargaining on school governance 
and educational policymaking. In analyzing these effects, we em­
phasize that social science research is by nature provisional, and 
subject to continual revision. We do conclude, however, that evi­
dence currently available suggests important trends in bargaining in 
public education and, more importantly, calls into question some of 
the orthodoxies of educational bargaining theory.

II. E x p e r i e n c e  U n d e r  C o n v e n t i o n a l  C o l l e c t i v e  B a r g a i n i n g

S t r u c t u r e s

A .  T h e  E c o n o m i c  E f f e c t s  o f  B a r g a i n i n g

The most prominent feature of the public schools is their inces­
sant search for funds.5 8 Public schools have relied historically on the 
aoility and willingness of local government to fund education, and 
this funding has usually been provided through highly visible and 
politically unpopular property taxes.59 As a consequence, financial 
support for education has often been inadequate, thus prompting 
educators’ appeal for state and federal support.60 Ironically, the tra­
ditions of local control that contributed to the financial dilemma of 
the public schools have often generated the political resistance that 
frustrates reform. In both Congress and the state legislatures, advo­
cates of local control have opposed measures that would decrease 
the schools’ dependency on local funding decisions.61

5^ -mers \c Employes Bargaining: A  Political Perspective, 83 Yale L.J. 
1156,115c. . Yudof, D. Kirp, T. van Geel &  B. Levin, Educational Pol­

icy and tic. „ 3).

58. o c but . -ora note 7, at 1037,1042.
59. Sec, e.g.. School Finance, supra note 42, at 149 ("The property tax raises more 

money than any other tax lor schools, and in addition it is the only tax on which citizens 

regularly have an opportunity to express their disapproval; they express such dissatisfaction 

through voting for school budgets and school board members. This fact, plus the inequities in 

assessing property that lead to inequities in taxation, has made the property tax appear to be 

our most unpopular tax."); Bureau of Labor Statistics. U.S. Dep't of Commerce, Statis­

tical Abstract of the United States 1984, at 295, 297 (property tax is principal revenue 

source of local government).

60. See D. Ravitch, The Troubled Crusade 3-S (1983).
61. Wirt and Kirst discuss this point as follows:
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Federal and state funding have increased considerably since 
World War II, notwithstanding the opposition of local interests.6* 
Yet, the impact of local funding decisions remains strongly evideni 
in the public schools. One prominent example is the effort by state 
governments, in the 1970’s, to reduce the large disparities in educa­
tional support among local school districts.63 Many of these at-

The evolution of state influence on and financial support for local schools has been 

replete with philosophical and practical political struggles between state and local 

jurisdictions. The constitutional power of state government has been n constant 
tension with a widely held value that the soundest educational policy is letermined 

locally. "Local control" has become a powerful and pervasive political shioboleth, in 

many states restricting the financial and leadership support of state agencies.

F. Wirt & M. Kirst, supra note 20, at 112,114. See also D. Ravitch, supra note 60, at 5, 6. 
27, 39 (local resistance to federal aid).

62. In school year 1945-46, federal revenues constituted 1.4% of total school funds, 

state revenues 34.7%, and local revenues 63.9%. The corresponding figures for school year 

1979-80 were: federal 9.8%, state 46.8%, local 43.4%. See Dicest of Education Statistics. 
supra note 17, at 75. A  system of school financing that relies heavily on local property taxes 
leads to disparities between districts in the provision r>( educational opportunities. This une­

ven distribution of benefits is v/cll documented. J. Berke, Financing Equal Educational 

Opportunity: Alternatives for State Finance (1972): J. Coons, W. Clune & S. 
Sucap-man, Private Wealth and Public Education (1970): J. Guthrie, Schools and Ine­

quality (1971). The resulting financial reform movement was the source of much litigation in 

the 1970's alleging unconstitutional discrimination on the basis of wealth. While generally 

successful at the state level, the cases resulted in a Supreme Court decision declaring educa­

tion not to be a fundamental right in the U.S. Constitution. Compare San Antonio Indep. 
School District v. Rodriguez, 411 U.S. 1 (1973) with Horton v. Meskill, 172 Conn. 615, 376 
A.2d 359 (1977); Serrano v. Priest, 5 CaJ.3d 584,487 P.2d 1241,96 Cal. Rptr. 601, ccrf. denied, 
412 U.S. 907 (1971); Robinson v. Cahill 62 N.J. 473,303 A. 2d 273 (1973). For some commen­

tary on equal educational opportunity litigation, see Carrington, Financing the American 
Dream: Equality and School Taxes, 73 CoLUM. L. Rev. 1227 (1973); Levin, Current Trends in 
School Finance Rejorm Litigation: A Commentary, Duke L. J. 1099 (1977); Simon, supra note 
15; Yudof, Equal Educational Opportunity and the Courts, 51 Tex. L. Rev. 411 (1973). See also 
Symposium, 38 La w &  Contemp. PROBS. 293 (1974), reprinted in FUTURE DIRECTIONS FOR 
School Finance Reform (B. Levin ed. 1974).

63. The effects cl the equal educational opportunity movements are just beginning 
to be assessed. A  study of the effects of finance reform in California, Florida, Kansas, 

Michigan and Ne w Mexico concluded that, while tax equalization was achieved by state re­

form measures, there was little change in per-pupil instructional expenditures:
Reform has done little to equalize the distribution of per-pupil instructional expendi­

tures. (This result is consistent with other studies which have found, for example, 

that as districts’ per-pupil budgets increase, they allocate decreasing proportions of 

their budgets to expenditures for teachers.) If educational quality is closely linked to 

instructional expenditures, and it the object of reform is to equalize the quality of 

education afforded to students who live in differ ent places, the states have dissipated 

much of the additional resources they have put into their reform efforts.
S. C arp.ol l, T h e Se a r c h  for E quity in Sc h o o l F i n a n c e: Su m m a r y  a n d  C onclusions vi

(1979). Some commentators have cc .eluded that only fiscal reform programs based upon cen­

tralized financing of local services will result in tax and spending equity in the school 

Inman &  Rubinfeld, The Judicial Pursuit of Local Fiscal Equity, 92 HaRV. L.Rev. 1662,1 <
50 (1979): Simon, supra note 16, at 414-32.
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tempts faltered at the local level, when state monies were used to 
reduce tax burdens rather than to increase school expenditures/”1 

Probably the greatest impact of local fiscal control has been ex­
perienced by the teaching staff. The heart of the local school budget 
is the instructional salary account, which typically consumes more 
than half of total school revenues.65 The salary account, moreover, 
offers the most manipulable item in a largely inelastic school 
budget.66 In fact, a primary form of evidence both in legal chal­
lenges to the equity of school expenditures,67 and in evaluations of 
the success of remedial programs,68 is the extent to which local ex- 
penditures'on instruction vary. As one commentator has observed, 
“in addressing the distribution of funds for public education, and 
particularly the existing district disparities in expenditures per pu­
pil, the decisions are to a large extent about teachers/’69

Collective bargaining laws have done little to alter the domi­
nant role of local school districts in establishing teacher salary 

: levels.70 One might have expected, therefore, that the economic im­
pact of bargaining would be diluted by its decentralized structure. 

■■ Quite surprisingly, however, the most prominent early forecasts 
warned of potentially significant increases in teachers’ salaries re- 

.' suiting from local bargaining. Most notably, Professors Wellington 
and Winter argued in their highly influential work, T h e  U n i o n s  a n d  

T  T h e  C i t i e s , that local public employees are far less subject to market 
• • constraints than private employees, since they tend to monopolize 
I! services that lack close substitutes or private competition.71 Com-

______________________________________________________
~  64. See, e.g., Simon, supra note 16. at 413: "Approximately fifty-five percent of cur­
ly rent operating costs are for teacher salaries, that figure increasing to roughly sixty-five percent 

when fringe benefits are included.” Moreover, the structure of school budgets has undergone 

.• little change in recent years. In 1979, 67.5% of current operating expenditures concerned in- 

structional costs and another 27% was allocated to relatively fixed costs such as pupil trans­

portation, operation and maintenance of the physical plant, and other fixed charges like rents, 

insurance premiums and a variety of contractual services. Thus, only 5.5% ofschool budgets 

was expended on variable items other than instruction. U.S. D e p ’t of E d u c ., T h e  C ondition 

of E du ca ti on 61 (1982) [hereinafter cited as C ondition of E du ca ti on).

65. See supra note 64.
66. Id.
67.' See, e.g., Hobson v. Hansen, 327 F. Supp. S84 (D.D.C. 1971).
68. See supra note 63.
69. Simon, supra note 16, at 412-13 (emphasis omitted).
70. See supra text accompanying notes 19-24. Although several states prescribe a 

minimum salary for teachers, school districts are free to supplement that salary. See L. 
Fischer. D. Schuoiel & C. Kelly, Teachers and the La w 353-56 (1981).

71. The thesis of Professors Wellington and Winter is summarized by the following

excerpt:
To the extent union pcwer is delimited by market or other forces in the public 

sector these constraints do not come into play nearly as quickly as in the private.
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pounding this market failure is the power of unions to exert political 
pressures on local public employers, and the power of unions to 
strike in a monopolized field.72

The prediction of Wellington and Winter was based primarily 
on the early bargaining experience of large municipalities like New 
York City.73 Since those first "heady” days of public employee 
unionism, however, bargaining has spread to a variety of municipal­
ities with diverse profiles. It  is appropriate, then, to consider 
whether the past decade’s experience with teacher bargaining evi­
dences a strong bargaining effect, or whether bargaining has been 
assimilated into the pre-existing habits of local school government.

Market imposed unemployment is an important restraint on unions in tin. pri­

vate sector. In the public sector, the trade-off between benefits and employment 

seems much less important. Government does not generally sell a product the de­

mand for which is closely related to price. There usually are not close substitutes for 

the products and services provided by government and the demand for them is rela­

tively inelastic. . . . Because much government activity is, and must be. a monop­

oly product competition, nonunion or otherwise, does not exert a downward pressure 

on prices and wages. Nor will the existence of a pool of labor ready to work for a wage 

below union scale attract and create a new, and competitively less expensive, govern­

mental enterprise.

The Unions and the Cities, .supra note 40, at 18-19. Professors "Wellington and Winter spe­

cifically stressed that such problems would result from the unionization of teachers. Id. at 30: 
Consider education. . . . (B)ecause the demand for education is relatively inelastic, 

teachers rarely need fear unemployment as a result of union-induced wage increases, 

and the threat of an unimportant nonunion rival (competitive private schools) is not 

to be taken seriously so long as potential consumers of private education must pay 

taxes to support the public school system.

72. The Wellington and Winter thesis, we should note, gives particular emphasis to 

the role of the strike in providing public employee unions undue bargaining leverage. How­
ever, the variables that allegedly work in conjunction with the right to strike— the employees' 

service monopoly, the ability of local government to conceal budgetary costs, and the employ­

ees’ propensity to supplement bargaining activity with political activity— can operate inde­

pendently of strike activity. Thus, the Wellington and Winter thesis has usually not been 

restricted to a narrow, strike-dependent interpretation in subsequent literature. See, e.g., R. 
Freeman, supra note 41; Gee, supra note 25, at 424-14; Kochan, supra note 41, at 165-65. In 
any event, the purpose of our discussion is to illustrate that, in public education, the variables 

identified by Wellington and Winter either do not operate or do not operate with great effect 

on collective bargaining. Consequently, the imbalance in bargaining power that Wellington 

and Winter argued would result from granting teachers collective bargaining rights including 

the right to strike has not developed. See ir.Jra text accompanying notes 86-90. For other 
commentary positing adverse results from public sector bargaining, see Anderson, supra note 
42, at 957-58; Summers, Public Sector Collectice Bargaining Substantially Diminishes Democ­
racy, 1 Gov't Union Rev. i, 5-6 (Winter 1980).

73. The thesis of Professors Wellington and Winter is based upon observations from 

the 1960's. At that time, only a handful of public employers like New York City and a few 

other large governmental units had had sufficient experience with public sector collec' ive bar­

gaining to generate data satisfactory for theory building. See Kochan. supm note 41, at 166- 
Kochan proceeds to note that: "(ijn retrospect, (Wellington and Winter's] predictions failed to 

recognize the wide variation in the amount o( power unions would gain from collective bar­

gaining and the strike threat in different times and environments." Id.
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1. T H E  E V I D E N C E  R E G A R D I N G  T E A C H E R S ’ S A L A R I E S

The relative weakness of teachers’ salaries in the national labor 
market is now well documented. Between 1967 and 1984 the average 
annual salary of classroom teachers declined in actual purchasing 
power (see Table 1). In terms of 1967 dollars, the process has been 
cyclic: the average public school teacher’s salary rose from S7235 in 
1967-68 to a high of S7852 in 1972-73; declined during a period of 

.runaway inflation to a low of S6685 in 1980-81; and slowly climbed 
back to the level of S7121 in 1983-84— just marginally below the 
1967-68 figure. During the past decade, when unionism firmly estab­
lished itself in the public schools, teachers’ salaries lagged far behind 
those of other professionals with a comparable education. Table 2 
indicates that, from 1973 through 1982, the average starting salary 
for teachers has been consistently lower than that of other profes­
sionals with bachelor degrees, and the percentage increase in start­
ing salaries for teachers (65.4%) has been strikingly lower than that 
of all other professional groups except accountants (59.7%). Even 
when compared with other state and local government employees, 
teachers have suffered a relative decline in their compensation.74

These findings do not discriminate between salaries in jurisdic­
tions with and without collective bargaining laws, and thus say 
nothing specific about the effect of unionization. But since collective 
bargaining prevails in two-thirds of the staf s, one might infer that 
it has had little systematic effect. There are a number of empirical 
studies, however, that provide more precise measurement of the im­
pact of collective bargaining. These studies indicate that, while col­
lective bargaining may have increased teachers' salaries, these gains 
have been modest at best and not nearly sufficient to restore the 
competitive employment position of public school employers. This 
result is confirmed both by studies that measure salaries at a state­
wide level, and by intra- and inter-state studies that compare sala­
ries in individual school districts.

Several studies have examined the effects of collective bargain­
ing by testing the relationship of average state salaries and the inci­
dence of collective bargaining. They are graphically represented in 
the first segment of Table 3, which indicates both the duration of the

74. In 1971, teachers earned 25% more than other full-time state and local govern­

ment employees, but by 197S the differential had declined to 19.5%. See Lipsky, The Effect of 
Collective Bargaining on Teacher ray: A  Review of Ike Evidence, IS EOUC. Ad. Q. 14, 14-15 
(19S2). Moreover, for the decade 1971-S2, the percent increase in salary for government work­

ers (100.51») was slightly higher than that for teachers (97.2%). Set C.uts-EC!E Report, supra



T a u i .k  1

i

Average Annual Salary of Public School Teachers 

I9G7-68 to 1983-8<l Deflated in Terms of 1967 Dollars

Year - 1

i

Average 

Salary in 

Dollars*

Percent Increase 

in Average Salary

CPI**

(1967=100)

Percent 

Increase 

in CPI

Avcrngc 

Salnry in 

1967 Dollars

l’crrcnl 

Change in 

Average 

Salnry in 

1967 Dollars

19G7-G8 ; 7,423 < " » 102.6 • 7,235

19G8-G9 7,952 7.1 107.8 5.1 7,377 2.0

19G9-70 8,635 8.6 114.2 5.9 7,561 2.5

1970-71 9,269 7.3 119.8 4.9 7,737 2.3

1971-72 9,705 !. 4.7 123.9 3.4 7,833 1.2

1972-73 10,176 4.9 129.6 4.6 7,852 2.4

1973-74 ' 10,778 5.9 142.2 9.7 7,579 -3.4

1974-75 11,690 8.5 157.4 10.7 I 7,427 -2.0

1975-7G 12,591 7.7 167.7 6.5 7,508 1.1

197G-77 13,353 6.1 177.7 6.0 7,514 0.1

1977-78 14,198 6.3 190.0 6.9 7,473 -0.5

1978-79 15,032 5.9 • 209.0 10.0 7,192 -3.8

1979-80 15,971 6.2 237.3 13.5 6,730 -G.4

1980-81 17,642 10.5 263.9 11.2 6,685 -0.7

1981-82 19,270 9.2 284.8 7.9 6,766 1.2

1982-83 20,715 7.5 295.3 3.7 7,015 3.7

1983-84 22,019 6.3 309.2 4.7 7,121 1.5

Source: * Calculated from data in National Education Association Research, Estimates of School Statistics (rev. 1981). The 1983-81 statistic is an 

unrevised estimate.

“ The Consumer Price Index is1 he U.S. City Average for Urban W a g e  Earners and Clerical Workers as found in Monllilj/ I.alior Review. 
The index value is the average of the monthly values for the school year, September of one year through August of tlit* following year.
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TAMiE ?
Average Starting Salnrlcfl of Public School Teachers Compared 

with Salaries in Privnle Industry

1073-71 1980-81 1081-82

$7,720

$11,220
10,032

9,000
8,700

8,808

10,308

10,020
9,024

N / A

9,090

$11,708

$20,130
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study and the estimated salary effect of collective bargaining (the 
percentage figure). In all such studies but one the findings are statis­
tically insignificant— neither positive nor negative effect is found.75 
These findings, while subject to the criticism that they do not cap­
ture the particular effects of bargaining in local districts,75 are quite 
suggestive. These studies attempt to control for the degree of collec­
tive bargaining that occurs in particular states, either by statisti­
cally adjusting for the level of bargaining or by establishing a sam­
ple of states with “intensive” bargaining experience. If collective 
bargaining produces a significant salary effect one would expect to 
discover it in those states where bargaining is widespread. There is 
simply no evidence of such an effect.

The results from state-level studies are largely confirmed by 
studies of school district compensation (the intra- and inter-state 
segments of Table 3), although these more particularized measure­
ments often reveal a modest salary effect. Examining a diverse sam­
ple of school districts, these studies report either no significant bar­
gaining effect or an effect averaging approximately four percent in 
overall salary levels. The similarity in state and district level find­
ings is noteworthy given the potential of the latter group to control 
better the “spillover” effects that may occur in state samples.77

75. See Balfour, More Evidence that Unions do not Achieve Higher Salaries Jot Teach­
ers, 3 J. Collective Negotiations in the Pub. Sector 2S9 (1974); Brown, Hate Collective 
Negotiations Increased Teachers' Salaries? A Comparison of Teachers' Salaries in States With 
and Without Collective Bargaining Laws Jor Public School Personnel, 1961-1971, 4 J. Collec­
tive Negotiations in the Pub. Sector 53 (1975); Kasper, The EJJccts of Collective Bargain­
ing on Public School Teachers' Salaries, 24 Indus. & Lab. Rel. Rev. 57 (1970); Mitchell, The 
Impact of Collective Bargaining on Compensation in the Public Sector, in Public-Sector Bar­
gaining 118 (B. Aaron, J. Grodin &  J. Sterns eds. 1979); Smith, Have Collective Negotiations 
Increased Teachers' Salaries?, Phi Delta Kappan, Dec. 1972, at 268; Wynn, The Relationship 
of Collective Bargaining and Teacher Salaries 1960 to 1980, Phi Delta Kappan, Apr. 1981, at 
237. Both Brown and W y n n  fail to use regression analysis, which is the only research design 

that can systematically control for the numerous variables that might produce a spurious 

result. They are included for purposes of illustration. See generally Bloch Sc Kuskin, Wage 
Determination in the Union and Nonunion Sectors, 31 Indus. & Lab. Rel. Rev. 183 (1978); 
Fogel &  Lewin, Wage Determination in the Public Sector, 27 Indus. &  Lab. Rel. Rev. 410
(1974); see also Fisher, Multiple Regression in Legal Proceedings, 80 Colum. L. Rev. 702
(1980).

76. Research on the impact of collective negotiations upon teacher salaries adopting 

state-level observations is subject to the criticism that teacher wages are determined, with the 

exception of Hawaii, at the school district level rather than at the state level. Thus, state-level 

observations can obscure much of the intrastate diversity in teacher salaries. The use of state- 

level averages fails to take account of a large number of factors such as teacher experience, 

school district tax base and the local labor market structure that may effect teacher salaries in 

a particular school district. For a listing of variables that could influence teacher pay, see 

Lipsky, supra note 74, at 33.
77. Studies of the effects of bargaining on teacher salaries at the school district level 

can incorporate either an interstate or intrastate sample of districts. The advantage of an



interstate sample is reduction in the problem of "spillover." “Spillover” refers to the benefits 

conferred on non-bargaining employees by the indirect influence of bargaining agreements in 

proximate school districts. Where "spillover” occurs, there will be an underestimate of the 

bargaining.effect if organized and unorganized teachers' salaries in the same geographic locale 

are compared. "Spillover" is more likely to occur, obviously, when districts within the same 

state are compared. Intrastate comparisons have beneficial features, however, since they re­

duce the likelihood that legal and other environmental variables will differ. Interstate com­

parisons ar^ subject to this latter problem and thus tend to confound effects.

To some extent, the findings of the school district studies of bargaining reflect these 

sampling concerns. All four studies using interstate samples found some significant bargaining 

effect associated with teacher salary awards. A. Gustman & M. Segal, The Impact of 

Teachers' Unions (1976) (although most bargaining variables were insignificant, M A  maxi­

m u m  salary increased by 4.7% in 1971-72 under "comprehensive" agreements); Baird S: 
Landon, The Effects of Collective Bargaining on Public School Teachers' Salaries: Comment, 25 
Indus. &. Lab. Rel. Rev. 410 (1972) (negotiations added 4.9% to minimum teacher salary in 
1966-67); Schmenner, The Determination o] Municipal Employee Wages, 55 Rev. Econ. & 
Statistics 83 (1973) (presence of a bargaining agreement added 6.8-9.3% to the minimum 

teacher salary during the period 1967-70); Thornton, The Effects of Collective Negotiations on 
Teachers' Salaries, 11 Q. Rev. Econ. & Bus. 37 (1971) (presence of a collective bargaining 
agreement added from 1-4% to teacher salaries during 1969-70, except at M A  maximum 

where the effect was 28.8%). Although these studies adopted different measures of salary, and 

their estimates varied considerably, the bargaining effect was generally larger than 4%. How­
ever, the problem of matching school districts in different states requires cautious interpreta­

tion of this conclusion. Moreover, these findings may be somewhat unrepresentative as all 

these studies compared large city school districts. Such districts constitute a minority of all 
school districts in the nation. See Digest of Educational Statistics, supra m.te 17, at 61.

In comparison, the seven studies that adopted intrastate samples of school districts 

produced mixed results. Often they failed to find a significant bargaining effect, and where the 

effect was significant, its magnitude was, with few exceptions, in the 1-3% range. C. Rkemus 

&  E. Wilner, The Economic Results of Teacher Bargaining: Michigan’s First Two 

Years (1968) (the bargaining effect estimated at 6 %  on average for the two years 1966-6S); J. 

Treacy, R. Harris, &  C. Blake, Salaries, Strikes, Shutdowns, Split Shifts and Col­

lective Bargaining in Ohio Public Schools (1974) (most bargaining effect estimates were 

insignificant, but a bargaining contract may have added up to 2.6% to average school district 

salary in 1970-71); Chambers, The Impact cf Collective Bargaining for Teachers on Resource 
Allocation in Public School Districts, 4 J. Urban Econ. 324 (1977) (negotiations added up to 
6 %  to minimum teacher salary in California school districts in 1970-71); Frey, Wage Determi­
nation in Public Schools and the Effects of Unionization, in Labor and the Public and Non­
profit Sectors 1S3 (D. Hamermesh ed. 1975) (most bargaining effect estimates were insignif­

icant, but negotiations may have added up to 1.4% to salary in Ne w Jersey school districts 

during the period 1969-70); Gallagher, supra note 33 (a bargaining contract added 1.34.5% to 
salary levels in 1973-74); Hall &  Carroll, The Effects of Teacher Organizations on Salaries and 
Class Size, 26 Indus. &  Lab. Rel. Rev. 834 (1973) (a bargaining contract added 1.8% to 
average district salary in Cook County school districts in 1968-69); Lipsky &  Drotning. The 
Influence of Collective Bargaining on Teachers' Salaries in New York Slate, 27 INDUS. & t-aB- 
Rel. Rev. 18(1973) (abargaining contract may have added up to3% to salary levels in 19®”* 

6S); Zuelke &  Fronreich, The Impact of Comprehensive Collective Negotiations on Teachers’ Sal­
aries: Some Evidence Jrom Wisconsin, 7 J. Collective Negotiations IN the Pub. Sector
(197S) (most estimates insignificant, but some small negative bargaining effects in 1972-73% As 
it is probable that intrastate samples of school districts are contaminated by "spillover ef­

fect, these studies ma y underestimate the impact of collective bargaining upon teacher sala-

The only study to show a substantial salary effect resulting 
from teacher unionism is based on survey data involving individual
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teachers scattered throughout the country.78 There are a n u m b e r  of 

methodological problems with this research, not least of which is its 

failure to control for several structural, political a n d  environmental 

variables. Failure to control for these variables likely produces an 

appreciable overestimation of the salary effect.79 Nevertheless, this 

research, as well as other current research in the non-educational 

public sector, suggests that unions m a y  have slowed the process of 

salary erosion during recent periods 8&p.gh inflation,80 even if they 

have not secured m u c h  measurablev^fiprovement in teachers’ real 

salaries. ®

Further perspective on these findings is provided b y  examining 

the w a g e  effect of private sector collective bargaining. A  fairly ex­

tensive b o d y  of research in this sector suggests an overall w a g e  effect 

in the range of fifteen to twenty-five percent.81 M e a s u r e d  against

ries. But when coupled with the findings concerning interstate studies, these are the strongest 
and most consistent evidence for a bargaining effect, albeit of a modest nature.

78. Baugh & Stone, Teachers, U n ion s , and  Wages in  the La te  1 9 7 0 s : U n ion ism  N ow  
P a y s , 3 5  I n d u s . & L a b . R e l . R e v . 3 6 8  ( 1 9 8 2 )  rep rin ted  in  R. E b e r t s  &  J. S t o n e , U n io n s  a n d  
P u b l i c  S c h o o l s  7 3 - 8 1  ( 1 9 8 4 )  (salaries demonstrated a union effect of 7 %  in 1 9 7 4 - 7 5 ,  and 
2 1 %  in 1 9 7 7 - 7 8  in a cross section analysis of a national sample of teachers, and 4 %  [but insig­
nificant] and 1 2 %  for the corresponding longitudinal analysis); Holmes, Effects o j  U n ion  Activ­
ity  on Teachers' E a rn in g s , 1 5  IN D U S . R e l . 3 2 8  ( 1 9 7 6 )  ("any form of union activity” added 7 %  
to Oklahoma teachers in 1 9 7 4 - 7 5  in a cross-section analysis.).

In all studies, longitudinal (or "before-and-after”) data are probably more reliable than 
cross-sectioaal data. Longitudinal analyses enable the researcher to control for prior salary 
levels, and thus measure the actual effect on salaries resulting from union membership or col­
lective bargaining. In other words, cross-sectional analyses that only examine salary levels at 
one point in time must be treated with special care as they may overestimate the bargaining 
effect by attributing existing differences in wages, explainable by other factors, to collective 
bargaining. In accord with this argument, Baugh and Stone's estimations are significantly 
lower for their longitudinal than their cross-sectional analysis. Baugh & Stone, su p ra , at 371. 
Only two other regression studies of the bargaining effect employed longitudinal data: Frey, 
sup ra note 77; Schmenner, su p ra  note 77.

79. Baugh and Stone’s data are taken from the Current Population Survey (CPS), a 
stratified and random sample of about 56,000 households conducted monthly by the U.S. Bu­
reau of Census. Baugh & Stone, sup ra note 7S, at 370. CPS data, however, fail to control for a 
range of variables including district size, ability to pay, and willingness to pay. Omission of 
these variables from its analysis will likely result in an o rc re s lim a tion of the bargaining effect. 
See Delaney, S trikes , A rb it ra tion , and  Teacher S a la r ie s : A  B eh av io ra l A n a ly s is , 36 IN D U S . &  
L a b .  R e l .  R e v ,  431, 444 n.49 (1983). Particularly problematic is the absence of control over 
the school district's ability to pay. Both our research, and others', reveals that the most signif­
icant determinant of salary levels is a district's financial strength. See in f ra  note 30S.

SO. Sec R. F r e e m a n , su p ra note 41, at 27 (organized teachers employ their collec­
tive power in a weak labor market "to offset some downward pressure on wages").

81. The average private sector union wage effect is generally considered to have 
bc-osted its members' wages by 20%. See D. M i t c h e l l . U n io n s , W a c e s  a n d  I n t l a t io n  112 
(19S0). Some commentators, however, consider that the wage differential may now be on the 
order of 25-30% for some parts of the prvate sector. See R. F r e e m a n  & J. M e d o f f , W h a t  D o  
U n io n s  Do? 53 (19S4); D. M i t c h e l l , sup ra , at 214, For reviews of the extensive literature on 
the private sector union effect on wages, see P.. F r e e m a n  & J. M e d o f f , su p ra , at 43-61;
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such success in the private sector, teacher collective bargaining has 

produced minimal economic results, which m a y  belie the suggestion 

that public school employers are unable to counter the bargaining 

power of unions.82 In a n y  event, there is good reason to doubt that 

collective reasoning alone can provide public school teachers with 

sufficient leverage, to restore salaries to a competitive level in the 

labor market;83 •

2. INTERPRETING THE EVIDENCEJ

W h y  has collective bargaining failed to produce the salary infla­

tion that c o mmentators like Wellington a n d  Winter foresaw? O n e  

plausible explanation is that m o s t  states have denied teachers the 

right to strike, which Wellington a n d  Winter viewed as a substantial 

c o m p o n e n t  of public employees’ bargaining leverage.8-* W i thout 

this leverage, teachers lack full p o w e r  to exploit their allegedly 

favorable market position. U n d e r  this view, teacher collective bar­

gaining has been but a stunted version of private sector bargaining 

and predictably, could not m a t c h  private sector achievements.

Research on the effects-of public employee strikes is surprisingly 

limited, and thus one can offer only informed speculation as to the 

importance of the right to strike. Nonetheless, both the available 

evidence, and the consensus of labor commentators, indicate that 

the strike leverage of public employees has been considerably over­

stated. F o r  example, a review of average salary rates in those states 

where teacher strikes are permitted reveals no appreciable salary in­

flation.85 A  recent quantitative analysis of teacher salaries in states

Mellow, U n ion ism  and  W ages: A  L on g itu d in a l A n a ly s is , 6 3  R e v .  E c o n . &  S t a t i s t i c s  4 3
( 1 9 8 1 ) ;  Parsley, Lab o r U n ion  E ffects cm Wage G a in s : A  Su rvey  o j Recent L ite ra tu re , 1 8 J .  EcoN. 
L i t . 1  ( 1 9 8 0 ) .  For commentaries on the relative salary effects of unions in the public and 
private sectors, see R. F r e e m a n , su p ra note 4 1 ,  at 3 0 - 3 5 ;  Shapiro, Relative Wage Effects o f 
Unions in tke Pub lic  and  P riv a te  Sectors, 3 1  I n d u s . & L a b . R e l .  R e v . 1 9 3  ( 1 9 7 8 ) .

82. For other reviews of teacher salary studies finding no substantial union effect, 
see A. C r e s s w e l l  & M. M u r p h y , su p ra note 25, at 448-52; L ip s k y , sup ra note 74.

83. The Carneg ie R ep o rt , (or example, recommended that “as a national goal, salary 
averages for teachers be increased by at least 25% beyond the rate of inflation over the next 
three years, with immediate entry-level increases." C a r n e g i e  R e p o r t , su p ra note 2, at 16S 
(emphasis added). A comparison of entry salary levels for teachers and professions requiring 
similar education reveals the magnitude of the ralary increases necessary to achieve parity. 
See Table 2, sup ra following note 74. See a lso Odden, F in anc ing  E duca tion a l Ezcellcnce, Pin 
D e l t a  K a p p a n , Jan. 1984, at 311, 314 (estimating a cost of S20 billion to restore teachers 
salaries to a competitive position).

84. See su p ra  note 72.
85. See, e.g., Table 6, in / ra following note 262. Based on salary d3ta contained in 

National Educ. Ass'n Research, Estimates of School Statistics (rev., as of June. 1984) (un­
published) we calculated the average annual rate o( salary increase in states where there is a
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affording the right to strike, furthermore, yielded inconsistent re­

sults on the question whether teacher strike activity produces a sta­

tistically significant salary effect.86

Perhaps m o r e  indicative, if less rigorous in methodology, are 

the estimates of those w h o  h a v e  observed the evolution of public 

sector bargaining during the past decade. T h e  consensus of opinion 

is that: 1) the effects of strike activity are highly inconsistent;87 2) 

public a n d  political resistance to strike pressure has increased dra-

legal or dc fa c to  right to strike, for the period 1975-83. Sec Delaney, sup ra note 79, at 444. The 
following summarizes the results:

197G-S3 Average annual Salary Increase
Jurisdiction (in percc
Nation 6.23
All Strike States 6.35
Alaska 7.00
Hawaii 5.85
Montana 7.83
Oregon 6.96
Pennsylvania 6.55
Vermont 4.50
Ohio (de fa c to ) 6.23
Illinois (de fa c to ) 5.96
Michigan (de fa c to ) 6.2*1

Because these figures do not control for significant causal variables within each particular 
state, they are merely estimates of the effect of the right to strike. See sup ra note 76. But the 
proximity in salary rates between strike states and the national average suggests there is no 
strong or consistent effect on salaries.

86. See Delaney, su p ra  note 79. Delaney employed two different regression models 
to measure the effects of strike activity. One revealed that strikes are employed defensively to 
prevent salary' erosion relative to districts within the same jurisdiction, but that this does nof 
result in higher salaries in districts where strikes took place. I d . at 442. Delaney’s second 
model found that strikes produce "a generally positive effect on teacher salaries”; but due to 
methodological problems in the second model, Delaney could not conclude that strikes inflate 
salaries. I d . at 443.

By comparison, Delaney found, based on a national sampling of teachers’ salaries, that 
the a v a i la b ility  of cither the right to strike o r binding arbitration has a positive effect on teach­
ers' salaries. Id . at 444-45. This result is unreliable, however, because it fails to control for 
crucial variables like a school district's financial ability, and historical salary levels (which 
might indicate that high salaries in a state preceded implementation of strike or arbitration 
laws). See in f r a  note 257. Delaney's classification scheme is also flawed, since, for example, he 
includes Connecticut in his sample of arbitration states for a period p rio r to adoption of arbi­
tration in Connecticut; and he includes Minnesota in his sample of strike states even though 
binding arbitration is an alternative to strikes there. Com pare Delaney, sup ra note 79, at 
44*1-45 with su p ra note 51.

Delaney's inability to find a strike effect on salaries is not surprising. As Delaney ob­
serves regarding past empirical research, "(sjome public sector studies have found a positive 
effect of strike use on outcomes but others have not, whereas studies of the private sector have 
consistently found a positive effect." Delaney, supra note79, at 435 (other research cited).

87. See, e.g., L. M c D o n n e l l  &c A. Pascal., su p ra note 47, at 54-65; Kochan, D yn am ­
ics o f D isp u te  Reso lu tion  in  the Pub lic  S e c tc ., in P u b l i c - S e c t o r  B a r g a in in g  150 (1979) (here­
inafter cited as Kochan, D ispu te  R eso lu tion ]; Kochan, su p ra  note 41, at 166.
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matically since the early clays ol collective bargaining;88 a n d  3) with 

increasing frequency, strike action is resorted to as a defensive m e a ­

sure b y  public employee unions.89 Furthermore, the political activ­

ity of public employee unions in recent years indicates that union 

leaders no longer regard strikes as a source of substantial bargaining 

leverage; during the 1970’s there w a s  a decided decline in union sup­

port for the right to strike a n d  a sharp increase in support for alter­

natives like binding arbitration.90

Thus, contemporary experience with public employee strikes 

provides little support for the claim that the strike is a powerful 

w e a p o n  in local g o v e r n m e n t  bargaining. O u r  contention, moreover, 

is that the political a n d  economic forces at w o r k  in educational col­

lective bargaining limit the power of teachers’ unions, regardless of 

whether the right to strike is recognized. A  consideration of these 

forces suggests that the basic market p a r a d i g m  of commentators 

like Wellington a n d  W in t e r  w a s  an  inapposite description of labor 

relations in public education, whatever its strengths in describing 

such relations in other segments of the public sector. In particular, 

this paradigm failed to account for the evolving characteristics of 

the teacher labor market, the limited political base of public educa­

tion, and the virulence of local fiscal conservatism.

A  significant c o m p o n e n t  of the theory that teachers’ unions 

have u n d u e  bargaining leverage is the p r e s u m e d  m o n o p o l y  p o w e r  of 

public school teachers. A s  stated b y  Professors Wellington and 

Winter:

[BJecause the demand for education is relatively inelastic, teachers 
rarely need fear unemployment as a result of union-induced wage in­
creases, and the threat of an important nonunion rival (competitive pri­
vate schools) is not to be taken seriously so long as potential consumers 
of private education must pay taxes to support the public school sys­
tem.9 1
T h e  m o n o p o l y  aspect of public school education, however, 

states but one side of the e m p l o y m e n t  equation. In times of decreas­

ing e m p l o y m e n t  alternatives, public school employers can exercise 

“ m o n o p s o n y ” 92 p o w e r  over teachers, thus off-setting (if not

8S. See, e.g ., A. C r e s s w e l l  & M. Murphy, su p ra  note 25, at 364; Feuille, su p ra note
48. at 67-68; Kochan. D isp u te  R eso lu tion , su p ra note 87, at 169; Olson, The Use o j the Lega l
R ight to S trike in the P u b lic  Sector, 33 Lab. L.J. 494, 495-96 (19S2).

89. Sec, e.g ., Kochan, D ispu te  R eso lu tion , s u p ra  note 87, at 168. Sec a lso  sup ra
note 86.

90. See in f r a  text accompanying notes 203-09.
91. T h e  U n io n s  a n d  t h e  C i t i e s , sup ra note 40, at 30.
92. Monopsony power is based on the degree to which a public school employer (or 

employers) provides the only practical employment opportunity for teachers, thus enabling
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overwhelming) the claimed m o n o p o l y  p o w e r  of teachers. While 

Wellington a n d  Winter recognized the possibility of such m o n o p ­

sony power, they discounted it because they presumed that “ to the 

extent. . . m o s t  public employees w o r k  in urban areas . . . there 

m a y  often be a n u m b e r  of substitutable a n d  competing private a n d  

public employers in the labor market.” 93

Conditions throughout the past decade indicate that e m p l o y­

m e n t  opportunities for teachers hav e  diminished dramatically since 

the above-quoted statement w a s  m a d e .  During the 1970’s, public" 

school enrollments declined b y  m o r e  than ten percent and the de­

m a n d  for teachers dropped b y  m o r e  than twenty percent.9* A t  the i 
s a m e  time, the supply of newly-qualified teachers remained rela­

tively large— so large, in fact, that in 1979 less than fifty percent of 

these teachers acquired full-time teaching positions.95 N o t  only 

were positions for recent graduates declining, but m a n y  school dis­

tricts found it necessary to reduce the size of the existing teaching 

staff.96

Therefore, the contemporary labor market for teachers has 

been characterized b y  an  oversupply of applicants for low-salaried 

entry positions.97 In such a market, the e m p l o y m e n t  options of 

those teachers w h o  wished to remain in the profession were few. 

Consequently, it is m o r e  likely that an  employer’s m o n o p s o n y  

rather than an employee’s m o n o p o l y  prevailed in public education. 

Research on compensation levels in school districts with m o n o p s o n y  

p o w e r  largely confirms the thesis that school employers will exercise 

that p o w e r  to constrain salary increases.98

the employer to exercise greater choice in setting the salaries of the teaching staff. Most re­
search on the monopsony effect supports the theory that school employers with monopsony 
power suppress compensation levels. See, e.g., Baird &. Landon, su p ra note 77; Delaney, sup ra  
note 79, at 442; Landon & Baird, M onop son y  in  the M a rke t J o r  P u b lic  Schoo l Teachers, 51 AM. 
E c o n .  R e v .  966 (1971). B u t see Thornton, The Effects o f  Collective B a rg a in in g  on P u b lic  School 
Teachers' S a la r ie s : R e p ly , 25 I n d u s .  &  L a d .  R e l .  R e v .  417 (1972).

9 3 .  T h e  U n io n s  A N D  t h e  C i t i e s , su p ra  n o t e  4 0 ,  a t  I S ;  accord S tru c tu rin g  Collective 
B a rg a in in g , su p ra  n o t e  4 0 .  a t  8 2 3 .

94. See C o n d i t i o n  O F  E d u c a t io n ,  supra note 64, at 85-86.
95. See id . at 76, 98.
96. See id . at 86, 100.
97. Because of the prevalence of a salary schedule in which salaries increase with 

seniority, see in f r a  text accompanying notes 156-59, new teachers enter teaching at low salary 
levels while senior teachers usually must be compensated according to their level of experi­
ence. The absence of "floating" compensation levels, accordingly, will place greatest limita­
tion on the mobility of experienced teachers. This phenomenon is illustrated by the tact that 
the average teacher's tenure in a school system increased during the period from 1971 to 1981 
from five to nine years. See S t a t u s , su p ra note 27, at 15.

9S. See su p ra  note 92. There is a disquieting aspect to this cost constraint, however,
as there has been a continual decline in the qualifications (as measured by aptitude tests) of
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A n  even stronger objection to the m o n o p o l y  p o w e r  theory of 

unionized teachers is suggested b y  an analysis of the political base of 

public education. T h e  principal consumers of educational services, 

exclusive of non-voting pupils, are the parents of those pupils." 

Current estimates indicate that such consumers comprise less than 

twenty-five percent of the voting public.100 Moreover, a growing 

percentage of this consumer group consists of parents from low in­

c o m e  levels, w h o  historically refrain from' active participation in 

voting.101

A t  the s a m e  time, non-consumers of public education are re­

quired to share its costs, a n d  are permitted to participate in local 

school funding decisions.10* Obviously, this s e gment of the electo­

rate has less to gain from a better-paid teaching staff a n d  less to lose 

if educational services decline— or are cut off through strike activity. 

T h e  alleged m o n o p o l y  p o w e r  of teachers, accordingly, has little rele­

vance to this large segment of the electorate; stated simply, union­

ized teachers lack practical leverage over m o s t  voters a n d  taxpayers.

Professor S u m m e r s ,  in an  article that challenges the monolithic 

view of public employee unions, has observed the importance of the 

non-consumer’s vote w h e n  a “ special purpose” government like 

school district is involved. T o  the extent that non-consumers “ vote 

their pocketbooks,” special purpose governments m a y  be at consid-

both those who enter and rem ain in teaching. For evidence of the declining qualifications of 
those entering teaching, see Vance & Schlechty, The D is t r ib u tio n  o f Academ ic A b i li ty  in  the 
Teaching Force : P o li c y  Im p lic a t io n s , P h i  D e l t a  K a p p a n , Sept. 1982, at 22; C a r n e g i e  R e ­
p o r t , su p ra note 2, at 171-72. For evidence of the declining qualifications of those remaining in 
teaching, see Kerr, Teach ing Competence and  Teacher E d u ca tion  in  the Un ited S lates, 84 
T e a c h e r s  C. R e c . 525, 528-29 (Spring 1983); Schlechty & Vance, D o  Academ ica lly  Able  
Teachers Leave E du ca tion ?  The N o rth  C a ro lin a  Case, P h i  D e l t a  K a p p a n , Oct. 1981, at 106. 
For evidence on the correlation between attrition in the teaching force and low salaries, see 
Chapman &. Hurtheson, A ttrition  f r o m  Teaching C areers: A  D is c r im in a n t A n a ly s is , 19 AH. 
E d u c . R e s . J .  93.102-04 (1982).

9 9 .  See Guthrie, Em erg ing  P o li t ic s  o f Educa tion a l P o lic y , 3  E d u c .  E v a l u a t io n  a n d  
P o l i c y  A n a l y s i s  7 5  ( 1 9 8 1 ) ;  Summers, su p ra note 5 7 ,  at 1 1 6 9 .

100. See Guthrie, su p ra note 99, at 76; accord Yudof, L eg a liz a tion  o f  D ispu te Resolu­
tion , D is tru s t o f  A u th o r ity , and O rg an iza tion a l Theo ry : Im p lem en ting  D u e  P rocess f o r  Students 
in  the Public Schools, 1981 Wis. L. R e v .  891.

101. See Yudof, supra note 100; accord SC H O O LS IN  C O N F L IC T , su p ra note I S .  at 250: 
Kirst & Garms, The P o li t ic a l E nv ironm en t o f School F in ance  P o lic y  in  the 1980s . in  SCHOOL 
F i n a n c e  P o u c i e s  a n d  P p. a c t ic e s ; T h e  1980s: A D e c a d e  o f  C o n f l ic t  47.48-49 (J. Guthrie 
ed. 19S0).

102. The population o l non-consumers consists of those without school age children-- 
senior citizens, for example—and those with children in private schools. It is generally agree'- 
th3t the population of non-consumers will continue to increase during the coming years, an 
that the population of consumers will increasingly consist o( those low-income p a r e n t s  w il d  a 
history of non-involvement (or ineffective involvement) in the political process. See authori­
ties cited sup ra note 101.
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erable disadvantage in the political process.103 Studies of school 

bond referenda confirm that the non-consumers’ vote is different 

from that of the parents of school-aged children. Thus, those w h o  

are elderly, those w h o  have no  school-aged children, a n d  those w h o  

have children in parochial schools are consistently less supportive of 

public school spending increases.104.

Therefore, the narrow base of political support for public educa­

tion suggests that teachers’ unions have m o n o p o l y  power over only 

a fraction of the public, a n d  that non-consuming taxpayers hold at 

least a numerical edge in the political process. Another aspect of 

public school funding which exacerbates the problem is the sheer i m­

pact and visibility of the school budget. In their analysis of union 

political leverage, Professors Wellington a n d  Winter minimized the 

likelihood of a negative public reaction to a costly w a g e  settlement 

because “ the delayed effect of a particular a'ttlement on  an  already 

incomprehensible municipal budget or tax structure is rarely a m a t ­

ter of high visibility. . . .” 10i W h i l e  this might aptly describe the 

effect of w a g e  settlements for certain public employee groups, it does 

not s e e m  characteristic of those for public school teachers.

A s  previously mentioned, the public school budget is the largest 

expense of local government, a n d  the principal c o m p o n e n t  of that 

budget is the instructional salary account.106 T h e  school budget, 

furthermore, draws heavily on the local property tax, w hich is al­

w a y s  a “sensitive political issue for every h o m e o w n e r . ” 107 Perhaps 

m o r e  important, fiscally conservative forces in m o s t  states have leg­

islated a variety of public referenda requirements for school bonds

103. Professor Summers explains this point as follows:
The advantage enjoyed by employees in a single purpose district may be more than 
offset by the untempered opposition of those taxpayers who find little actual or 
psychic value for themselves in school expenditures and who therefore count the en­
tire district tax as a loss. If this group Is politically dominant, then budget con­
straints wiil press parents to oppose higher salaries as an alternative to reducing the 
number of teachers or failing to replace old equipment.

Summers, su p ra  note 57, at 1169-70; accord Bernstein, supro note 53, at 464-65. Notwith­
standing Professor Summer’s insight on the unique problems of the school district, his impres­
sion was that consumers and non-consumers (or users and non-users as he termed them) had 
relatively equal political strength. See Summers, sup ra note 57, at 1170. On this point, obvi­
ously, we disagree with Professor Summe;s.

104. See H .  H a .m h .t o n  & S. C o h e n , P o u c v  M a k i n g  b y  P l e b i s c i t e : S c h o o l  R e f e r ­
e n d a  181-83 (1974): "The age, parental status, and religious preference of voters are of ex­
traordinary significance for school referenda.” Id . at 183.

105. Struc tu ring  Collective B a rg a in in g , su p ra  note 40, at SOS.
106. See su p ra notes 64-65 and accompanying text.
107. Summers, sup ra note 57, at 1171. See sup ra note 65: see also in f ra  note 10S.
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a n d  school taxing.10,1 These requirements insure that school budget­

ary decisions are scrutinized with s o m e  regularity b y  the public. T h e  

effect of these referenda can be dramatic, as is evidenced b y  a drop in 

school b o n d  approval rates from eighty percent to under fifty per­

cent between the years 1962 a n d  1974.109

T h e  political vulnerability of public education underscores the 

schools’ continual need to retain the support of public opinion. C o m ­

m i t m e n t  to this m o s t  costly local service depends on the c o m m u ­

nity’s perception that the intangible and indirect benefits of public 

education are in the greater public good.110 A t  the turn of the cen­

tury, school administrators achieved a significant victory w h e n  they 

“ depoliticized” public education b y  removing it from the control of 

general municipal government.111 Until recent decades, the schools 

were m o r e  or less successful in eliminating partisanship, a n d  con­

troversially, from the processes of educational policymaking. Insu­

larity from the political world assured a steady, if not spectacular, 

level of public support.112

This insularity has been a principal casualty of contemporary 

social struggles. In recent decades, the schools have been ordered,

108. See H. H a m il t o n  & S. C o h e n , su p ra note 104, at 2-8. Professors Hamilton and 
Cohen surveyed the variety and frequency of bond, tax levy, and school budget elections in 
the states. School bond elections are required in all but three states, and tax levy or school 
budget elections occur in 27 states. I d . at 3. The authors attribute these school referenda 
mechanisms to "conservative political forces” whose "purpose was to inhibit bond issues by 
requiring referenda and to clamp a tight lid on tax rates by state law." I d . at 3, 5.

Most of the referenda measures discussed above have been in existence throughout this 
century. I d . at 3. In the 1970’s, however, new spending limitation movements spread through­
out the states and succeeded in an estimated 25 states. See Guthrie, Un ited  States School F i ­
nance P o lic y  1955 -19SO , in S c h o o l  F i n a n c e  P o l i c i e s  a n d  P r a c t ic e s  3,28-27 (J. Guthrie ed. 
1980). The property tax was a principal object of the spei.ding-limitation movement, and 
resulted in such dramatic taxation coups as California's "Proposition 13” and Massachusetts 
"Proposition 2 1/2". I d . at 27. See a lso S c h o o l s  i n  C o n f l i c t , su p ra  note 18, at 245-47.

109. See S c h o o l s  i n  C o n f l i c t , su p ra note 18, at 165-68. The referenda approval rate 
has increased, however, since the mid-1970’s. See N.Y. Times, Feb. 28, 1984, at C6, col. 1. 
Wirt and Kirst observe that the approval rate for bond referenda may overstate the success 
rate of school finance, since it does not account for approval rates of local tax levies and school 
budgets; moreover, the success rate for referenda does not indicate whether school authorities 
have responded to fiscal conditions by seeking fewer, and smaller, funding increases. S c h o o l s  
i n  C o n f l i c t , su p ra  note 18, at 166.

110. Eliot, su p ra note 7, at 1042.
[IJf we were required to give one general explanation of the behavior of professional 
educators, we might frame it in terms of a ceaseless search for funds. Here may well 
be the basic reason why educators react so emotionally to criticism: any adverse 
criticism may make it harder to raise money.

1 1 1 . See H .  T u c k e r  &  L .  Z e i c l e r ,  P r o f e s s i o n a l s  V e r s u s  T h e  P u b l i c :  A t t i t u d e s ,  
C o m m u n i c a t i o n  a n d  R e s p o n s e  i n  S c h o o l  D i s t r i c t s  9  ( 1 9 8 0 ) ;  B o y d ,  The P u b lic , The P r o fe s ­
s io n a ls , and  E duca tion  P o lic y  M a k in g : W ho G otcrns? , 77 T e a c h e r s  C. R e c . .  5 3 9 ,  5 4 3  11 9  < 6)-

112. S c h o o l s  i n  C o n t l ic t . su p ra note 18, at 182.
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literally, into the forefront of significant political causes, not least of 

which were attempts to end racial discrimination, to rectify eco­

nomic inequalities, and to impose legal restraints on the exercise of 

governmental authority.113 M u c h — probably too m u c h — has been 

asked of the schools, and this expanded social mission has not only 

increased the competition for school monies, it has diminished c o m ­

munity consensus about a n d  c o m m i t m e n t  to public education.

T h e  erosion of support for public education is also a by-product 

of increased d e m a n d s  for “accountability.” B y  several measures, 

the steady increase in general school expenditures has not produced 

returns: the test performances both of students a n d  teachers have 

declined.11-1 T h e  response of the public and politicians has often 

been to d e m a n d  accountability legislation while opposing further in­

creases in school taxes.115

Finally, the limited achievements of teacher bargaining m u s t  be 

interpreted in the context of a w e a k  e c o n o m y  and a flourishing grass­

roots fiscal conservatism. Statewide referenda like Propositions 

“ 13” and “ 21/2” illustrated an  almost singleminded c o m m i t m e n t  to 
fiscal containment policy.116 Confronted with m o r e  palpable de­

m a n d s  in the “essential” services— fire protection, sanitation a nd 

road maintenance— local g o v e r n m e n t  could better resist teachers’ 

d e m a n d s  for higher salaries (wh.re incremental increases had sub­

stantial budgetary impact but small promise of better services).

113. See, e.g., Milliken v. Bradley, 433 U.S. 267 (1977); Goss v. Lopez, 419 U.S. 565 
(1975) (due process); Brown v. Board of Education, 317 U.S. 4S3 (1954) (school integration); 
Serrano v. Priest, 5 Cal.3d 5S4, 487 P.2d 1241, 96 Cal. Rptr. 601, cert, denied, 412 U.S. 907 
(1971) (equal funding of education); Horton v. Meskill, 172 Conn. 615, 378 A.2d 359 (1977). 
See gene ra lly D. R a v it c h , sup ra note 60, at 323-24:

So customary was it to criticize the public schools . . . that it was easy tc forget the 
ways in which the schools had been amazingly successful. Americans had long ago 
decided, without too much discussion of the matter, that education would be the best 
vehicle through which to change society. The attack against racial segregation, char­
acteristically, was fought out in the schools, and the dismantling of the racial caste 
system began in the schools and spread to other areas of American life. More than 
any other institution in American society, the schools became the means through 
which the goal of equity was pursued.

1 1 4 .  S e e  R e p o r t  o f  t h e  A d v i s o r y  P a n e l  o n  t h e  S c h o l a s t ic  A p t i t u d e  T e s t  S c o r e  
D e c l i n e , O n  F u r t h e r  E x a m in a t io n  6  ( 1 9 7 7 )  ( h e r e i n a f t e r  c i t e d  a s  O n  F u r t h e r  E x a m in a ­
t io n ] ; C o n d i t i o n  o f  E d u c a t io n , s u p r a  n o t e  9 4 ,  a t  1 1 0 ;  see a lso  sup ra n o t e  9 8 .

115. Public opinion surveys show that opposition to school tax increases has grown 
from 49% of those responding in 1969, to 60% of those responding ir. 19S1. (This percentage 
declined to 52% after release of the reform reports in 19S3). See Gallup, The 15th A n n u a l 
G a llup  P o l l  o f  the Pub lic 's  A ttitudes T o u c rd  P u b lic  Schools, Pm D e l t a  K a p p a n , Sept. 1983, at 
33,37. On the state legislatures’ attempts to improve school efficiency through accountability 
laws, see D .  P .a v it c h , supra note 60, at 315-16 (1983). See a lso Haney & Madaus, M ak in g  
Sense o f the Competency Testing M occm er.l, 48 H a r v .  E d u c . R e v . 462 (1978).

116. See sup ra note 10S.
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Moreover, the organizational power of teachers remained highly dif­

fused on the issue of salaries; unlike the m o r e  successful industrial 

unions, teachers’ unions fought continual small battles at the local 

g overnment level.117 Thus, in salary negotiations teachers could sel­

d o m  s u m m o n  their quite considerable collective political strength, 

which h a d  proved to be formidable in state and federal legislative 

battles.118

In s u m m a r y ,  a detailed examination of the employment, fiscal 

a n d  political aspects of public education reveals effective checks on 

the economic bargaining p ower of organized teachers.119 Of course, 

s o m e  of these aspects m a y  change in years to come. A  mild teacher 

shortage should appear b y  the end of this decade,120 and public mis­

givings about the w i s d o m  of salary increases m a y  dissipate in the 

light of national reform efforts.121 B u t  certain constraints on bar­

gaining— perhaps the m o r e  important ones— could endure. Thus, 

state a n d  local governments will continue to operate within limited 

budgets, with little prospect of significant federal aid for educa­

117. One comentator discusses this point as follows: .
Teacher unions, for the most part, prefer to assert their influence at one central loca­
tion rather than to negotiate with a large number of small districts. Unions gain 
strength from centralization and naturally oppose plans that allow districts to estab­
lish separate policies affecting teacher responsibilities, class size, and other working 
conditions. Finally, because major interest groups typically are organized on a city- 
wide basis, their ability to influence policy would diminish if decision-making power 
were less concentrated.

Project, s u p ra  note 16, at 1489. As a f eneral matter, most unions prefer a centralized bargain­
ing structure incorporating bargaining units that are coextensive with the product or labor 
market. See T. K o c h a n , C o l l e c t i v e  B a r g a in in g  a n d  I n d u s t r i a l  R e l a t i o n s  84-123 
(1980); Weber, S ta b i lit y  and  Change in  the S truc tu re  o j Collective B a rg a in in g , in C h a l l e n g e s  
t o  C o l l e c t i v e  B a r g a i n i n g  13 (L. Ulman ed. 1967).

118. See McDonnell & Pascal, Organized Teachers and L o c a l Schools, in G o v e r n m e n t  
IN  t h e  C l a s s r o o m  33 (M. Williams ed. 1978) (teacher unions are among the most powerful 
lobbies at the state level); D. R a v it c h , su p ra note 60, at 315 (political influence of National 
Education Association in securing establishment of the U.S. Department of Education).

119. This conclusion is also supported by research into community school districts: 
(OJur data suggest that the union-domination assertion is essentially wrong. Rather 
than creating unstoppable political power, we found labor relations problems to be 
associated with a growth in overall dissatisfaction with the public schools and conse­
quent public toughness toward both unions and schools. The need for public support, 
the inability to substitute capital investment for labor, and the difficulty in linking 
investment costs to ultimate educational dividends has meant that public sector un­
ions are quite vulnerable politically as a symbolic focus for dissatisfaction.

Mitchell, Kerchner, Erck Sc P r y o r ,  The Im pact o j Collective B a rg a in in g  on School Management 
and P o lic y , A m . J .  o f  E d u c .  1 4 7 ,  1 5 3  ( 1 9 S 0 - S 1 ) .

120. See C o n d i t i o n  o f  E d u c a t io n , supra note 64, at 4; N.Y. Times, June 24,19S4. 
at ZiE. col. 1.

121. See s u p ra  note 115.
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tion.122 In addition, the population of public education’s consumers 

m a y  suffer further decline, particularly if efforts to privatize educa­

tion prosper.123 It is even possible that the current interest in educa­

tional quality could worsen the political climate for school support: 

diagnosis of the m a l a d y  m a y  lead to despair and a b a n d o n m e n t  if 

current reform efforts are no  m o r e  productive than past ones.

In this uncertain political a n d  economic environment, educa­

tors might wish to reappraise the current legal regime of collective 

bargaining with its emphasis on fractionated decisionmaking. Past 

experience suggests that greater centralization of educational policy 

m a y  better insulate the schools from the d i l e m m a s  of local control. 

Accordingly, educators’ best labor strategy m a y  lie in centralized 

collective bargaining, or in the intermeo'ate step to centralization—  

binding arbitration. W e  shall examine such a strategy in Part I V  of 

this Article.

B . The Effect of Collective B a rg a in in g  O n  School G overnance a n d  .

E d u c a t io n a l P o l ic ym ak in g

In devising public employee bargaining statutes, the states 

have relied extensively on  private sector precedent. O n e  prominent 

example of this is the frequent adoption of private sector definitions 

of the scope of the duty to bargain. These definitions typically ex­

tend the bargaining duty to all “ conditions of e m p l o y m e n t , ” subject 

to the limitation that m a n a g e m e n t  need not negotiate matters of 

“ policy” that are central to the direction of the business enter­

prise.124 In the field of public employment, these policymaking pre­

rogatives are preserved less for the sake of entrepreneurial freedom 

than for the maintenance of political control over the provision of 

governmental services.

La b o r  critics have continually challenged the equation of the 

bargaining duty in the public and private sectors.125 Because of

122. See gene ra lly C l a r k  & Amiot, The D isassem b ling  o f Ihe Fede ra l E duca tion  R o le , 15 
E d u c . &  U r b a n  S o c ’ Y  367 (1983); C l a r k ,  Astuto &  Rooney, The Changing S tru c tu re  o f Fede ra l 
Education  P o lic y  in  the 1 980 's , P h i  D e l t a  K a p p a n , N o v . 1983, a t  188; D a h l ,  P u b lic  Sector 
B a rg a in in g  Issues in  the 1 9 8 0 's : A  M anagem ent V iew , 33 N . Y . U .  C o N F . ON L a b o r  2 S 7 ,  290-92 
(19S0); Schuster, Out o f the F ry in g  P a n :  The P o lit ic s  o f  Educa tion  in  a N ew  E r a , P h i  D e l t a  
K a p p a n , May 1982, at 583.

123. See su p ra  text accompanying notes 102-04.
124. See, e.g., Edwards, The Em erg ing  D u ty  to B a rg a in  in  the Pub lic  Sector, 71 MlCH. 

L. R e v . SS5,909 (1973); Sackman, D e fin in g  the Scope o f B a rg a in in g  in  P u b lic  Em p loym en t, 19
B.C.L. R e v . 155,173-78 (1977); see g ene ra lly Fibreboard Paper Products Corp. v, NLRB, 379 
U.S. 203 (1964); NLRB v. Wooster Div. of Borg-Warner, 356 U.S. 342 (1958).

125. See, e.g.. Summers, su p ra note 57, at 1192-97; Struc tu ring  Collective B a rg a in in g , 
su p ra note 40. at S65-66.
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structural differences in the operation of the two sectors, it is al­

leged, public sector bargaining m a y  result in union domination of 

the e m p l o y m e n t  enterprise to a degree u n k n o w n  in private industry. 

Private sector employers, critics contend, rarely bargain over the 

nature of the business enterprise or the product producei '26 A n d  in 

those areas where bargaining does occur, m a n a g e m e n t  closely scru­

tinizes the potential effect of contract proposals b y  the essential cri­

terion of entrepreneurs— business costs.127

B y  contrast, public sector bargaining is said to generate a mor e  

expansive bargaining scope while simultaneously reducing the in­

centives of public employers to resist union demands. Public e m ­

ployers, it is noted, frequently provide labor-intensive services (like 

education) which are fundamentally affected b y  labor policy.128 

Moreover, public employee bargaining often extends to a range of 

issues that have n o  direct and ascertainable economic cost. In such 

situations, the m o s t  powerful interest group aligned against e m ­

ployee unions— local taxpayers— will provide little coordinated re­

sistance to union d e m a n d s . 129

126. S tru c tu rin g  Collective B a ry c : n ing , sup ra note 40, at 858.
127. Describing the private sector. 7;ellington and Winter observe:

From the employer’s point of view, most encroachments on what has been its unilat­
eral power to manage are measured on a single scale: their effect on costs. . . [T]he 
pressure on the employer, as an enterprise, is to resist any increase in cost and, ulti­
mately, it is hurt no more or less because that cost is extracted through inefficient 
work rules or high wages. Management resistance to union demands, therefore, will 
tend to force the union to make trade-offs based on those costs.

Id . at 857.
128. Id . at 859.
129. As noted by Wellington and Winter:

But, where a demand is viewed as involving essentially political costs, trade-offs are 
more difficult. . . Interest groups will exert pressure against union demands only 
when they are directly affected. Otherwise, they will join that large constituency 
which wants to avoid labor trouble. Trade-offs can occur only when several demands 
are resisted by roughly the same groups. Thus, budgetary demands can be traded off 
when they are opposed by taxpayers. But when the identity of the resisting group 
changes with each demand, political leaders may find it expedient to strike a balance 
on each issue individually, rather than as a part of a total package, by measuring the 
political power .of each interest group involved against the political power of the con­
stituency pressing for labor peace. Expansion of the subjects of bargaining in the 
public sector, therefore, may increase the total quantum of union power in the politi­
cal process.

Id . at S5S-59; accord Summers, su p ra  note 57, at 11S2. B u t see Edwards, su p ra note 124. at 
932-33 (rejecting any distinction in the bargaining scope l o r  private and public sector 
employees).

Note also that Professors Wellington and Winter did not premise their o b je c t i o n  to a 
broad scope of bargaining on the availability of the strike right. See, e.g., S tru c tu rin g  Collect>:< 
B a rg a in in g , su p ra  note 40. at S60.
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Thus, under the prevailing theory of public sector bargaining, 

employee unions are believed to be in a unique position to influence 

the m a n a g e m e n t  a n d  direction of local public services. This concern 

over undue union influence in local gover n m e n t  has special vigor in 

public education, which is characterized b y  a continuing struggle be­

tween local school g o v e r n m e n t  a n d  organized professionals. O n  one 

hand, the board of education symbolizes communitarian d e m ocracy 

in its purest form. Board m e m b e r s  are neither professional politi­

cians nor professional educators, and they bring to school govern­

m e n t  a distinctly lay perspective.130 O n  the other hand, public 

school teachers (most of w h o m  are w o m e n ) 131 suffer from a long his­

tory of unilateral school g o v e r n m e n t  (run largely b y  m e n ) 132 that 

has excluded t h e m  from a participatory role in educational policy­

mak i n g . 1̂ 3 Thus, since the advent of collective bargaining, union 

officials have declared their intention to improve teachers’ profes­

sional status through greater a u t o n o m y  f rom school m a n a g e m e n t  

a n d  greater participation in school policymaking.134

Today, there is growing suspicion that organized teachers have 

prevailed in their struggle with local g o v e r n m e n t  a n d  that the 

schools have suffered as a consequence. President R e a g a n  echoed 

considerable popular sentiment when, in response to the 1983 re­

ports on educational reform, he identified teacher unionism as a m a ­

jor impediment to reform.135 U n i o n  critics suspect that the simulta­

130. See in f ra  text accompanying notes 328-35.
131. The percentage of female teachers was 67% in 1981. a minor change from 1961 

when the percentage was 69%. S t a t u s ,  su p ra  note 27, at 19.
132. The percentage of teachers with male principals was 88% in 1981, and 89V; in 

1971. See id . at 16. The percentage of women on boards of education, moreover, is reported as 
"a fraction.” S c h o o l s  i n  C o n t u c t , su p ra  note 18, at 129.

133. See Wollett, sup ra note 9, at 1019-20:
[T]eachers do not have authority within local school systems commensurate with 
their responsibilities. They frequently lack a meaningful voice in determining the 
content of the courses they are teaching or in selecting appropriate textbooks. Often 
they are not free to formulate their own lesson plans or to modify them if they do not 
produce desirable classroom responses. Seldom, if ever, do they share a role in over­
all curricular planning. . . . (TJeachers typically have no voice in recruiting new col­
leagues or in promotion and tenure decisions. .

Accord McDonnell & Pascal, su p ra  note 118, at 44.
134. See Daly, P ro fe s s io n a l N egotia tions , 54 Nat. Educ. Ass’n J. 31 (May 1965) 

(NEA position): Wildman, Collective A c tion  by P u b lic  School Teachers, 18 Ind. & Lab. Rel.
R e v .  3, 10 (Oct. 1964) (AFT position). A statement by the president of the AFT in 1962
illustrates the position of both unions: "nothing concerning the operation of the schools, in­
cluding curriculum, concent, and methodology, is immune to the joint decision-making and 
‘codeterminism’ of collective bargaining.” Id .  See also S tru c tu ring  Collective B a rg a in in g , su p ra  
note 40, at 859 (concerning the professional ambitions of teachers in bargaining).

135. President Reagan's particular political quarrel has beer, with the National Edu­
cation Association, which among other things, has opposed the administration's proposals for
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neous proliferation of teacher collective bargaining a n d  the decline 

in achievement scores of students and teachers is m o r e  than a coinci­

dence.136 While the precise link between collective bargaining and 

school performance remains uncertain, critics suggest that bargain­

ing has significantly reduced both administrative control over the 

teaching staff— the “ accountability” problem— a n d  the productiv­

ity of teachers.137

If allegations of an  unhealthy union influence in public educa­

tion have substance, then meaningful labor reform m a y  be a prereq­

uisite to school reform. A s  w e  shall contend in the following discus­

sion, however, there is moun t i n g  evidence to suggest that the union 

impact on the schools both has been overstated a n d  misinterpreted. 

Systematic investigation of unionized school districts reveals that 

teachers’ unions m a y  be relatively less successful in negotiating n o n­

economic items than private sector unions, thus undermining the 

view that organized teachers have excessive bargaining leverage 

over local school government in this area. Furthennore, there is in­

creasing reason to think that the formal bargaining achievements of 

the unions have not initiated significant, systemwide change in the 

operation of the schools. T h e  paradox of this finding is that the yet- 

unfulfilled bargaining agenda of the unions m a y  sometimes be in the 

best interests of public education.

1. A PROFILE OF COLLECTIVE BARGAINING AGREEMENTS

A n y  discussion of teacher bargaining agreements m u s t  take ac­

count of the transformation in bargaining practices that has oc­

curred in recent years. A.t the outset of teacher collective bargaining, 

the unions held a decisive organizational advantage through their 

network of federal, state a n d  local associations.138 This network 

could provide both information and negotiating expertise, and could 

coordinate bargaining strategies a m o n g  the local unions. Boards of 

education, b y  contrast, were independent units of local government

merit pay. See, e.g., N . Y .  Times, July 6,19S3, at A12 c o l .  1. See a lso R. E b e r t s  <t J. S t o n e , 
U n io n s  a n d  P u b l i c  S c h o o l s  1 (1984) (public fear of teachers' unions).

1 3 6 . See su p ra  notes 9 S , 1 1 4 .  For example, in 1 9 6 2 ,  when teacher bargaiping wasjeb- 
tively rare, the mean score for students taking the Scholastic Aptitude Test (SAT) was 4 <8 on 
the verbal segment and 5 0 2  on the mathematics segment. In 1 9 8 1 ,  the corresponding figures 
were 4 2 4  and 4 6 6 .  See O s  F u r t h e r  E x a m in a t io n , sup ra note 1 1 4 ,  at 6 .

137. See, e .g ., M. L i e b e r m a n , P u b l i c - S e c t o r  Bargaining 160-62 (19S0); Clark, 
Com m enta ry , in FACULTY AND TEACHER BARGAINING 96-101 (G. Angell ed. 1981); Doherty, 
Does Teacher B a rg a in in g  Affect Student Achievement, in F a c u l t y  and TEACHER Bargaining 
6S-72(G. Angell ed. 1981).

138. See Doherty, su p ra note 21, at 50S-13.
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whose affiliations were w e a k  a n d  w h o s e  labor expertise w a s  mini­

mal.139 Thus, the early advantage w a s  held by  organized teachers, 

and their initial bargaining success w a s  considerable.140

Co n t e m p o r a r y  bargaining efforts b y  school boards are charac­

terized b y  far m o r e  expertise, and far less willingness to concede, 

than in the past. School boards increasingly retain professional labor 

consultants— usually attorneys— to conduct negotiations.141 W i t h  

the assistance of such professionals, m a n a g e m e n t  has been m o r e  in­

clined to bargain hard, a n d  to assert claims of m a n a g e m e n t  

rights.142 Indeed, school boards n o w  frequently refuse to bargain 

over issues whose negotiability in the private sector w o u l d  provoke 

little challenge.143

A  profile of teacher bargaining agreements in unionized school 

districts provides evidence that school gover n m e n t  has been far 

m o r e  successful in resisting union d e m a n d s  than earlier predictions 

would suggest. There is relatively little contract language governing 

the m o r e  formative issues of educational policymaking— issues 

which one might expect to be prominent in the bargaining agenda of

139. id .
140. A review of teacher collective bargaining agreements in 1971 reveals substan tia l 

gains by the unions, notwithstanding the relative infancy of collective bargaining and the 
small minority of school districts with collective bargain ing agreements. This evidence is sum­
marized in Hazard, Collective B a rg a in in g  and  Schoo l Governance, 5 Sw. U. L. R e v .  83, 92-94 
(1973).

141. See, e.g ., L. M c D o n n e l l  & A. P a s c a l , su p ra  note 47, at 41, 48, 51 (1979). Our 
surveys of Connecticut school districts indicate that approximately 80% use attorneys both in 
the negotiation and implementation of contracts, and that more than 90% of the unions use 
professional representatives (provided by the state union organization) for such purposes.

142. See, e.g., id . at 41.
143. For example, it is now well-established in the private sector that the scope of 

bargaining extends to union organizational rights, matters relating to salaries and fringe bene­
fits, employee discipline, employee discharge, work loads and work duties, work hours and 
scheduling, and lime off. See J. W e i t z m a n , T h e  S c o p e  o f  B a r c a in in c  i n  P u b l i c  E m p l o y ­
m e n t  7-39 (1975). Dispute over the negotiability of such matters in public education, by con­
trast, arises with surprising frequency. See Disapia, W hat’s Negotiab le in  P u b lic  Educa tion ? , 1 
G o v 't  U n i o n  R e v . 23, 32-51 (1980) (surveying judicial and administrative decisions). See, 
e.g., San Mateo City School District v. Public Emp'oyment Rel. Bd., 179 Cal. Rptr. 6-17 (Cal. 
Ct. App. 1981) (union rights, fringe benefits, preparation time); Fort Dodge Community 
School District v, Public Employee Rel. Bd., 319 N.W.2d 181 (Iowa 19S2); Woodbine Com­
munity School District v. Public Employment Rel. Bd., 316 N.W,2d 862 (Iowa 1981) (com­
pensation criteria); Chee-Craw Teachers Ass'n v. Unified School District, 225 Kan. 561, 593 
P.2d 406 (1979) (discipline, sick-leave pay, work load and work duties, work day); NEA- 
Topeka v. United School District, 225 Kan. 445, 592 P.2d 93 (1979) (union rights, staff reduc­
tion); Board of Educ. v. Township of Ocean Teachers' Ass'n, 165 N.J. Super. 427, 398 A.2d 
579 (1979) (work load, work day); Fargo Educ. Ass'n v. Fargo Public School District No. 1, 
291 N.W.2d 267 (N.D. 1980) (layoffs, work schedule); Stroudsburg Area Bd. of Educ. v. 
Pennsylvania Lab. Rel. Bd., 395 A.2d 622 (Pa. Commonwealth Ct. 1978) (discipline); 
Blackhawk Teachers' Federation v. Wisconsin Employee Rel. Comm’n, 109 Wis. 2d 415, 326 
N.W.2d 2-17 (Ct. App. 1982) (work load).
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a professional u n i o n . I t  is u n c o m m o n  to find, for example, con­

tract provisions that determine such matters as the content of the 

school curriculum, the m e t h o d s  of classroom instruction, the choice 

of textbooks a n d  teaching materials, the policies for student grading 

a n d  student discipline, the standards for the hiring of teachers and 

administrators, and the allocation of the non-salary portions of the 

school budget.u s  It is doubtlessly true that unions in s o m e  school 

districts have frequently proposed, a n d  occasionally won, contract 

language governing these items. It is also likely that an appreciable 

degree of informal consultation occurs between school m a n a g e m e n t  

a n d  teachers on s o m e  of these issues. B u t  the point is that m o s t  of

144. The following prediction is illustrative of early expectations concerning the 
emergence of professional issues in collective bargaining: "We can expect. . . that increas­
ingly teachers will be involved in deciding the content of courses they teach, the textbooks 
they use, all of the learning activities within the classroom, overall curricular planning, 
recruiting of new colleagues, and promotion and tenure decisions.” Kleingartner, Collective 
B a rg a in in g  between S a la r ie d  P ro fe s s io n a ls  and  P u b lic  Sector M anagem en t, Pub. ADMIN. Rev. 
165,171 (Mar./Apr. 1973); see a lso McDonnell &  Pascal, su p ra note 118.

145. It & difficult to obtain exact data on the prevalence of policy items since most of 
them seldom appear in systematic contract studies. Our study of teacher collective bargaining 
agreements in Connecticut reveals the following percentages of policy items:

a) Teacher participation in curriculum or instructional policy committee—35%;
b) Teacher participation in textbook selection—21.’%;
c) Provision for use of teacher aides—16%;
d) Student discipline procedure—6%;
e) Teacher participation in school budgeting decisions—1%;
f) Teacher participation in hiring decisions—2%; and
g) Provision for student grading or promotion—4%.

Similar results are reported in the naticsal con'ract study, L. M c D o n n e l l  &  A. P a s c a l .  
sup ra note 47, at 12 (31% of contracts authorize teacher participation in curriculum or in­
structional policy making, 29% of contracts contain provision for teacher aides, no contracts 
contain provision for student grading or promotion).

Such matters as student discipline procedures, budgetary control, and curriculum pol­
icy are among the examples cited by Professors Wellington and Winter and Professor
Summers as unsuitable subjects for collective bargaining. See S tru c tu rin g  Collectice B a rg a in ­
ing, su p ra note 40, at 852-55; Summers, su p ra note 57, at 1181-82. Wellington and Winter also 
referred to class size as an unsuitable subject for bargaining, though Summers believed that 
the costs trade-off in class size reduction would provide school employers sufficient incentive 
to bargain rigorously. C om pare  S truc tu ring  Collective B a rg a in in g , su p ra  note 40, at 853-54 with 
Summers, sup ra note 57. at 1182. For a discussion of the uncertain consequences of class size 
provisions, see in f r a  text accompanying notes 190-94.

Professors Wellington, Winter and Summers agreed that teacher pa rtic ip a tion  in educa­
tional policy making was desirable, but they objected to the determination of certain policies 
through collective bargaining. See S tru c tu ring  Collective B a rg a in in g , su p ra  note 40, at 859: 
Summers, sup ra note 55, at 1195, As the evidence summarized above indicates, teacher partic­
ipation in educational policy making appears, in fact, to occur outside the bargaining process. 
Moreover, the school boards' committment to a participatory role for teachers is a minor 
concession; in none of the contracts in our Connecticut sample, and in but eight percent of 
contracts from a Michigan sample, is the school board required to act on recommendations of 
a  curriculum committee. Sec M IC H IG A N  E d u c .  A s s 'n .  S u m m a r y  o f  S e l e c t e d  C o n t r a c t  P r o ­
v i s i o n s  1979-SO il9S2).
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the larger issues of school governance continue to be resolved 

outside the collective bargaining process.146

W i t h  minor exceptions, the composition of teacher contracts is 

surprisingly similar to that of private sector contracts. T o  illustrate, 

Table 4 identifies several of the prominent features147 found in: 1) a 

national sample of private sector agreements; 2) a national sample

1 4 6 . There is evidence to suggest that the mere existence of a collective bargaining 
relationship often has little, if any, effect on teacher participation in school governance. 
Eberts, for example, found that collective bargaining produced no statistically significant in­
crease in teacher participation in such matters as student assignment, teacher assignment or 
curriculum planning. See Eberts, U n ion  Effects on  Teacher P roduc tiv ity , 3 7  I n d u s . &  L a b . 
R e l . R e v . 3 4 6 , 3 5 5  ( 1 9 S 4 ) .  Similarly, in related research Eberts and Stone found that teacher 
unionization ha,d no significant effect on a teacher's opportunity to choose his or her teaching 
assignment. See R .  E b e r t s  &  J .  S t o n e , su p ra  note 1 3 5 ,  at 1 1 2 .

One field researcher, who observed a sample of school districts over a 10 year period, 
reports that there has been increased teacher participation in policy-making but that such 
participation has not occurred through collective bargaining:

There has been considerable speculation that collective bargaining can and will lead 
to the extension of teacher rights to the control of some or all matters of educational 
policy. The original study [see C. P e r r y  &  W. W i l d  m a n , T h e  E v i d e n c e  f r o m  t h e  
S c h o o l s  (1970)] found little evidence of such an impact, despite the existence of 
contract clauses covering such policy issues as class size, teacher transfers, school 
integration, student discipline, and pupil grading and promotion. The more recent 
experience in the nine systems does not provide evidence to contradict this conclu­
sion, despite the addition in some contracts of clauses dealing with academic free­
dom, quality integrated education,’ and teacher accountability to the historic list of 
what was and remains a sparse population of substantive 'policy' provisions.

Perry, sup ra note 41, at 15.
147. The contract profiles set forth do not exhaust the composition of bargaining 

agreements. Industrial agreements will contain, (or example, a variety of procedural provi­
sions regulating the parties' contractual relationship, provisions governing grounds for em­
ployee discharge, provisions setting forth holidays, vacations and other prerequisites of em­
ployment, restrictions on the right to strike or lockout, and regulations of safety and working 
conditions. See genera lly BNA, B a s i c  P a t t e r n s  in U n i o n  C o n t r a c t s  (9th ed. 1979) [herein­
after cited as 3 .V S IC  P a t t e r n s ] .  Teacher contracts may contain similar provisions, although 
several matters—like strike prohibitions, discharge criteria and pension rights—may be cov­
ered by state law as well as contract. For a general discussion of the typical contract profile in 
school districts, see A. C r e s s w e l l  &  M. M u r p h y ,  stip ro note 25, at 293-340.

The entries on Table 4 are taken from the following sources: B a s ic  P a t t e r n s , sup ra  
(Private industry-1979); BNA, B a s ic  P a t t e r n s  i n  U n io n  C o n t r a c t s  {19751 (Private indus­
try-1975); L. M c D o n n e l l  & A. P a s c a l , supra note 47, at 10,12 (Teachers-national 1975); 
Forbes, Contract Language and  M anagement R igh ts , i r . C o l l e c t i v e  B a r c a IN IN G : P r o b l e m s  
a n d  S o l u t io n s  1S-25 (P, Gonder ed. 19S1) (Teachers-natior.nl :0i!0); M i c h ig a n  E d u c . 
A s s 'n , S um m a ry  o f Selected Contract P ro v is io n s  1977,-75', M i c h ig a n  E d u c . A s s 'n ,  supra note 
145; New York State United Teachers. 19 7 S -7 9  Teacher Contract A n a ly s is; New York State 
United Teachers. 19 7 5 -7 6  Teacher Contract A n a ly s is ; M. Samper. School Board and Teacher 
Organization Collective Bargaining Agreements. (1975) (unpubtished manuscript) (Teachers- 
Connecticut 197S). Data far certain entries was obtained through interviews with the report 
sources. Data for the Connecticut teacher contracts in 1979 was collected by the authors 
through review of files in the Connecticut State Department of Education.
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cl teacher agreements; a n d  3) a cross-section of teacher agreements 

from states with intensive collective bargaining.148

A s  the comparison in Table 4 indicates, the conventions of in­

dustrial bargaining a n d  teacher bargaining are substantially similar. 

Like private sector unions, teachers’ unions seek to negotiate the 

levels of their compensation a n d  fringe benefits, the a m o u n t  of e m ­

ployment leave, a grievance procedure that employs disinterested 

third-parties, the length of the w o r k  schedule, a system of seniority 

rights governing decisions to transfer or discharge employees, and 

s o m e  form of union security.149 T h e  principal distinctions between 

teacher contracts a n d  industrial contracts concern matters peculiar 

to education— classroom evaluation procedures,150 class size limita­

tions a n d  restrictions of the scheduling of classes. M o r e  will be said 

about these provisions in subsequent discussion.151 B u t  it is note­

wort h y  that several of the m o r e  controversial aspects of teacher bar­

gaining— restrictions on the length of the w o r k  day, a n d  seniority 

privileges in personnel decisions— occur with far less frequency in 

teacher contracts than in private sector agreements.

There is little evidence, then, that teachers’ unions generally 

have greater bargaining leverage than unionized employees in the 

private sector; nor is there a n y  indication that teachers’ unions have 

dominated the m a n a g e m e n t  of the public schools. Indeed, measured 

either b y  the success of unionized workers in the private sector, or b y  

teachers’ o w n  bargaining agenda, collective bargaining has been a 

minor disappointment. S u c h  a finding does not, however, m e e t  the 

criticism that the conventions of private sector collective bargaining 

m a y  have special impact w h e n  adopted in public education. It does 

not, in particular, answer the charges that: 1) seniority provisions 

have eliminated “accountability” measures fr o m  public school a d­

ministration; or 2) that contractual w o r k  restrictions have reduced 

the productivity of public school teachers.152 It is to a n  analysis of 

these contentions that w e  n o w  turn.

14S. See g en e ra lly Wynn, s u p ra  note 75; see a lso Table 6. in f ra  following note 2G2.
149. "Union security" refers to agency fee provisions which require all teachers to

pay union dues regardless of whether they belong to a union. See B l a c k ’ s  L a w  Dictionary
1374 ( 5th ed. 1979).

150. "Classroom evaluation procedures" deal with the scope and conditions under
which administrators conduct classroom visitation and evaluation: for example, contracts 
may limit the number of visitations or may give teachers the right to review and contest 
evaluation reports. ,

151. See in f r a  notes 179-201, 268-90 and accompanying text.
152. See authorities cited su p ra  note 137.
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2. THE PRINCIPLE OF SENIORITY IN SCHOOL ADMINISTRATION

T h e  principle of seniority typically appears in teacher contracts 

in one of three forms. First, seniority is usually one of the two pri­

m a r y  criteria for determining a teacher’s compensation, the other is 

academic attainment.153 Second, seniority is often an  influential, 

andisometimes a  determinative factor, in establishing the order of 

reductions w h e n  the teaching staff m u s t  be decreased.154 Finally, 

seniority is sometimes a criterion for determining the order in which 

teachers are to be transferred within a school district.155 In all three 

forms, the seniority principle provides a fixed, objective standard by 

which personnel decisions can be made, but at the s a m e  time it 

reduces the prerogative of school administrators to act in accor 

ance with their best estimate of a teacher’s worth and the school 

system’s needs.

T h e  use of a teacher's seniority in determining her c o m p e n s a­

tion is n o w  accepted in the great majority of school districts.156 This 

criterion is basic to the "single salary schedule” under which a 

teacher receives a yearly salary increase corresponding to her years 

of service and degree status. T h e  only m e a n s  of progressing in such a 

system, other than through accumulated service, is to attain a 

higher academic degree or, better yet, to advance to an administra­

tive position. S u c h  a system stands squarely opposed to n o w - p o p u­

lar proposals for "merit” pay, which would enable school adminis­

trators to reward financially those w h o  are evaluated as superior 

teachers.157 B y  adopting merit-based compensation, it is argued,

153. Compensation in most school systems is determined by the “single salary sched­
ule", as discussed in the text. In essence, a teacher is placed in a salary category that is deter­
mined by her educational attainment, e.g., masters degTee or doctorate. Within this degree 
category, the teacher progresses through a series of steps, usually one for each year of satisfac­
tory service. If the teacher attains a higher degree status, she enters a new salary category 
which results in larger yearly increases at each step. For a discussion of the single salary sched­
ule, and an illustration, see Doherty, su p ra  note 21, at 502-04.

154. See Table 4, s u p ra  following note 152.
155. See id . Seniority may be used to govern both voluntary' transfers (when a teacher 

requests assignment to a vacant position in the school system) and involuntary transfers, e.g.. 
when shifting needs in a school necessitate that some teachers be reassigned to ant'.her 
position.

156. S e e , e.g ., E d u c a t io n a l  R e s e a r c h  S e r v i c e , Int., M e r i t  P a y  f o r  T e a c h e r s  3 5  
(1979) (hereinafter cited as M e r i t  P a y  f o r  T e a c h m iSJ (survey showing merit pay schemes 
used in (ewer than four percent of national school districts); S. Bachaiach, Q. Lipsky & L 
Shedd, Teacher Compensation Systems and the Quality of Education 3 (19S4) (unpuLlinhed 
manuscript).

157. See gene ra lly M e r i t  P a y  f o r  T e a c h e r s , su p ra note 156. Some form o l merit pa> 
has been advocated by a number of prestigious groups, including The National Cocnnrssjot1 
on Excellence in Education and The Education Commission of the States, as well as 
tional leaders and politicians. See S . Bacharach, D. Lipsky &. J. Shedd, sup ra note 156, at 1
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schools w ould introduce economic incentives like those present in 

the private sector, and which are effectively eliminated b y  the single 

salary schedule.158

Implementation of merit p a y  schemes promises to be the m o s t  

contested aspect of contemporary educational reform.159 Merit pay  

proposals have already galvanized the support of governmental offi­

cials and the resistance of teachers* unions. B u t  the controversy 

should not obscure the essentially secondary role that collective bar­

gaining has r'ayed in determining the structure of teacher c o m p e n­

sation. T h e  single salary schedule w a s  introduced into American  

school systems long before the advent of collective bargaining. Prior 

to W o r l d  W a r  II, only twenty percent of the nation’s school systems 

provided compensation bonuses to “superior” teachers.160 A n d  in 

1959, w h e n  the first teacher bargaining law w a s  enacted, merit p a y  

plans existed in but six percent of the school districts surveyed in a 

national sample.161 Thus, for the m o s t  part, collective bargaining 

agreements formalized a system of compensation that preceded 

teacher unionism.162

T h e  single salary schedule appears to be sustained largely b y  

institutional factors apart f r o m  the p h e n o m e n o n  of collective bar­

gaining. W h a t e v e r  its shortcomings, seniority-based compensation 

is a  p a y  s c h e m e  that is highly acceptable to classroom teachers a n d  

is cheaply a n d  easily administered.163 Past attempts to introduce

Among the alleged problems with the current '‘meritless” system are: 1) lack of economic 
incentive for prospective teachers; 2) lack of economic incentive for existing teachers of merit; 
and 3) lack of economic incentive for specialty teachers, e.g., math and science instructors, 
who have more lucrative career alternatives. See id . at 4-7.

158. Contrary to common belief, however, merit pay schemes are not widely used in 
private industry and appear to have greatest applicability in occupations involving sales or 
piecework production. See E. L a w l e r , P a y  a n d  O r g a n iz a t io n  D e v e l o p m e n t  97-98 (1981).

159. The Department of Education and its political progenitor, the NEA, have di­
vided sharply over the issue of merit pay. For an article setting forth the Department of 
Education’s position, see N.Y. Times, Dec. 7,1983, at A9, col. 1. For an article setting forth 
the NEA's position, see N.Y. Times, July 3,1984, at All, col. 1. See a lso N.Y. Times, June 17, 
19o3, at A17, col's. 2-3 (general discussion of the merit pay debate).

160. In school year 1938-39, 20% of the nation's larger school districts reported that 
they provided a "superior service maximum"; experimentation in merit-related schemes de­
clined sharply in the years that followed and, subject to minor fluctuations, declined to the 
present level of approximately four percent. See M e r i t  P a y  f o r  T e a c h e r s , supra note 156, at 
26, 36. One should note that the four percent figure represents pay schemes that provide any 
form of merit reward—they do not necessarily use merit to determine staff-wide 
compensation.

161. See id . at 27.
162. See, e.g ., Doherty, su p ra  note 137, at 70-71.
163. See S. Bacharach. D. Lipsky &. J. Shedd, supra note 156, at 9, 24-26. It is also 

worth noting that the compensation criteria of the single salary schedule—experience and 
education—may have some relationship to teacner performance. Past research has usually
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merit-based schemes, b y  contrast, have faltered.164 Interestingly, 

the m o s t  frequently cited explanation for the discontinuance of past 

merit plans has been the incidence of administrative problems,165 

especially the difficulties encountered in developing fair and accu­

rate evaluation processes. Another major reason for the a b a n d o n­

m e n t  of merit plans has been the antipathy of teachers and the 

b r e a k d o w n  in morale caused b y  introduction of the plans.166 It is 

n o t e w o r t h y  that the p h e n o m e n o n  of collective bargaining has 

p r o m p t e d  the discontinuance of only eighteen percent of such plans, 

a n d  that unions have expressly negotiated these plans a w a y  in but 

eight percent of the cases.167 Furthermore, there appears to have 

been no  less experimentation with merit plans in unionized states 

than in non-unionized ones.168

Therefore, it is important to identify w h a t  is, a n d  is not, a prod­

uct of collective bargaining in the schools, and to understand that 

the conventions of school administration m a y  hav e  a life indepen­

dent of collective bargaining. A n  example of such a convention is the 

use of seniority to determine the order of staff reductions in the 

schools. While collective bargaining has n o  doubt played s o m e  role 

in consolidating the seniority principle in this context, a variety of 

objective factors independent of bargaining have played no less i m­

portant roles.

O n e  of the m o r e  unsettling dilemmas facing the schools in re­

cent years has been the need to reduce the size of teaching staffs to

found that a teacher’s experience may improve performance, but evidence on the relationship 
of academic attainment to performance is mixed. See id .  at 20. S ee  a ls o  R. E b e r t s  Sc J. S t o n e .  
supra note 135, at 56-57.

164. Studies of attrition rates in merit pay schemes reveal the following percentage of 
programs discontinued: 81%, see N a t io n a l  E d u c a t io n  A s s o c i a t i o n , R e s e a r c h  D i v i s i o n . 
Q u a l i t y  o f  S e r v i c e  P r o v i s i o n s  i n  S a l a r y  S c h e d u l e s , 1958-59, 39-43 (1959); 6 6 % ,  see D .  
McKinley, A  Study of Merit Evaluation for Salary Purposes in the Public Schools o( the 
United States (Ed. D .  dissertation, Washington State University 195S) reported in M e r i t  
P a y  f o r  T e a c h e r s , su p ra note 156, at 26-27; and 62%, scr id . at 32, 35, 40 (this figure was 
derived independently by dividing the number of systems with either present or past merit 
plans by the number of pians currently in effect).

1 6 5 . See M e r i t  P a y  f o r  T e a c h e r s , su p ra  n o t e  1 5 6 .
1 6 6 . See i d .  a t  4 3 .  F o r  a  t h o u g h t f u l  a r g u m e n t  o n  t h e  i n s t i t u t i o n a l  u n s u i t a b i l i t y  o f  

m e r i t  p a y  in  p u b l i c  e d u c a t i o n ,  see J o h n s o n ,  M e r it P a y  f o r  Teachers: A  P o o r  P re sc rip tion  fo r  
Re fo rm , 5 4  H a R V , E d u c . R e v . 1 7 5  ( 1 9 8 4 ) .  • -

1 6 7 . See M e r i t  P a y  f o r  T e a c h e r s , sup ra n o t e  1 5 6 ,  a t  4 3 .
1 6 8 . For example, 1 4  of the 1 6  states having at least three districts with merit plans 

also authorize teacher collective bargaining, and have intensive collective bargaining experi­
ence. Com pare id . at 3 6  with sup ra note 2 9  and Table 6 ,  in fra  following note 2 6 2 .

There is, unfortunately, no data available comparing the failure rates of merit pa> 
schemes m unionized and non-unionized states.

— .—— —
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a c c o m m o d a t e  declining school enrollments.169 Like private sector 

unions, teachers' unions have responded to the necessity of layoffs 

b y  d e m a n d i n g  that junior employees be released first. A s  the earlier 

review of teacher contracts illustrates, the teachers’ unions have 

m a d e  considerable progress in negotiating seniority protections, 

even though their success rate is considerably below that of private 

sector unions.170

This progress has been m a d e  in the face of substantial opposi­

tion, it is true. Contract provisions for seniority-based.staff reduc­

tions elicit hostilities not unlike those elicited b y  the single salary 

schedule. Critics of these provisions point out that they'result in 

several adverse consequences for the schools— retention of an older 

a n d  m o r e  high-salaried teaching staff, a n d  elimination of junior 

teachers with sometimes superior teaching abilities.171 Seniority 

provisions for teacher layoffs also appear to be opposed b y  public 

opinion, notwithstanding their prevalence in the unionized private 

sector.172

Factors independent of bargaining, however, have greatly en­

hanced the position of teachers’ unions bargaining for the seniority 

principle. Because the need for teaching staff reductions did not 

arise until recent years, seniority-based practice lacks the extended 

history of the single salary schedule. T h e  seniority principle in layoff 

decisions, nevertheless, has a strong foundation in institutional 

practice a n d  labor relations norms. It has been a cornerstone of the 

A m e r i c a n  labor m o v e m e n t , 173 a n d  is widely recognized even in the 

non-unionized private sector.17a Furthermore, seniority has been

1 6 9 . Public school enrollments have declined by 1 0 . 7 %  between 1 9 7 0 - 7 1  and 1 9 8 0 - 8 1 .  
See C o n d i t i o n  o f  E d u c a t io n , sup ra note 6 4 ,  at 4 8 .  During this period the demand for addi­
tional teachers declined 2 0 % .  Id . at 8 5 .  In 1 9 7 9 ,  less than 1 %  of all employed teachers lost 
their positions. I d . at 8 6 .  As of 1 9 8 3 ,  however, 6 %  of all teachers surveyed reported that they 
had received notice of termination. N a t io n a l  E d u c a t io n  A s s o c i a t io n , T e a c h e r  O p i n i o n  
P o l l  D e m o g r a p h ic  H i g h l ig h t s  ( 1 9 8 3 ) .  Between 1 9 7 9  and 1 9 8 8 ,  moreover, a 1 4 %  reduction 
in public secondary classroom staff is expected. See C o n d i t i o n  o f  E d u c a t io n , su p ra  note 6 4 ,  
a t  4 S .

170. See Table 4, s u p ra  following note 152.
171. See, e.g.. Randles & Moser, E m p lo y e rs  and Em p loyees in  P u b lic  S choo ls : A  Tenta­

tive M ode l J o r P red ic tion , 1 1  J. C o l l e c t i v e  N e g o t ia t io n s  P u b .  S e c t o r  3 5 1 ,  3 6 0  ( 1 9 S 2 ) .  See 
gene ra lly Jascourt, The R o le  o f N egotia tions in  the Equation  "D e c lin in g  Schoo l E n ro llm en ts = 
L a y o f fs " : A n  Overview, 7  J. L a w  & E d l 'C , 2 3 9  ( 1 9 7 S ) .

172. In a 19S1 Gallup poll, 78% of the respondentsstated that teachers should be laid 
off or. the basis of performance rather than seniority. Gallup, The 13th A n n u a l G a llu p  P o ll o f 
the P u b lic 's  Attitudes Tow ard  the P u b lic Schools. Phi Delta Kappan, Sept. 1981, at 33. 43.

173. See gene ra lly  R . Freeman &. J. Medoff, supra note 81. at 122-35.
174. Freeman & Medoff report, lor example, that 68% of non-unionized firms agree 

that seniority is the most important factor in determining employee layoffs, compared to 84% 
of unionized firms. Id. at 124.
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codified in the public e m p l o y m e n t  laws of the majority of states. 

M o s t  states, for example, have enacted "tenure” laws that expressly 

recognize the superior job entitlement of senior teachers.175 M o r e ­

over, recent investigation of school district termination practices 

reveals that seniority is a significant determinant of the order of staff 

reductions regardless of the presence of a collective bargaining pro­

vision, though such a provision does increase the influence of the se­

niority factor.176 In fact, a "striking” result of this research w a s  the 

finding that teacher transfers— where there is n o  threat to job secur­

ity— follow the hierarchy of school seniority, independently of the 

presence of a specific contractual requirement.177

Perceived weaknesses of the "merit” alternative to the senior­

ity principle m a y  also have contributed to the unions’ success. E x p e­

rience with “merit” staff reduction discloses several of the adminis­

trative a n d  personnel problems that attend implementation of merit 

p a y  plans. Merit reductions, like merit pay, necessitate the adoption 

of carefully designed and implemented evaluation procedures. O n e  

investigator, based on intensive field research in studying school dis­

tricts experimenting with merit staff reduction, found that the pro­

gr a m s  h a d  disrupted the educational function of school principals, 

created distrust between school administration a n d  the teaching 

staff, a n d  significantly lowered the morale of the teaching staff.178

175. Virtually every state has some form of legal tenure, most often prescribed by 
statute. These laws provide that, after a given probationary period (usually three years), 
teachers have a contractual right to continued employment except where “cause” for termina­
tion can be established. Many of these laws also provide that, when reductions in the teaching 
force are required, probationary teachers must be released before tenured ones. For general 
discussion of state tenure laws, see A. C r e s s w e l l  & M. M u r p h y , su p ra  note 25, at 185-86: L. 
F i s c h e r , D. S c h i s q i e l  &. C. K e l l y , su p ra  note 70, at 31-44; Doherty, su p ra  note 21, at 525 
n.53. Note also that only two states have considered alterations in their tenure laws as part of 
educational reform efforts, and these changes do not disturb the basic tenure principle. See 
T h e  N a t io n  R e s p o n d s , sup ra note 3, at 88,94.

176. In Ebert and Stone's study of teacher termination practice, regression analysis 
revealed that a teacher’s years of experience had greatest effect on the likelihood of that 
teacher’s retention during reductions in force. When the existence of a contractual seniority 
provision was entered into the equation, the provision was found to increase the likelihood of a 
junior teacher being dismissed. The size of that effect, however, as suggested by t-statistics (a 
measure of the sta tistica l significarwc of variations in the mean values of a variable), was less 
than that of a teacher’s experience acting alone. R. E b e r t s  & J. STONE, sup ra note 135. at US- 
20. For an explanation on the use of t-statistics, see I n t e r n a t io n a l  E n c y c l o p e d ia  o f  S t a ­
t i s t i c s  544-46 (W. Kruskal & J. Tanur eds. 1978).

177. R. E b e r t s  &■ J. S t o n e , sup ra note 135, at 116-1S.
17S. Johnson. Perfo rm ance -B ased  S ta f f  L a y o ffs  in  the P u b lic  Schools: Im p lem en tation  

and  Outcomes, 50 H a r v . Educ. R e v . 214, 216. 223-29 (1980). Johnson also found evidence 
that traditional school practice and institutional factors undermine attempts to implement 
merit staff reductions. One of the primary' obstacles to introduction of merit layoffs was the 
need to formalize (and bureaucratize) procedures for evaluation at the local school level. S u c h  
formalization was found to interfere with principal-teacher collegiality, and to convert the
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T h o u g h  promising in theory, merit reduction proved nettlesome in 

practice.

Thus, the principle of seniority is a major institutional feature 

of public schools and draws life from a variety of social and adminis­

trative norms. There is little doubt that teacher collective bargain­

ing has contributed to the entrenchment of the seniority principle, 

and that it will prove a major i m p e d i m e n t  to advocates of a less 

structured, performance-responsive system of personnel administra­

tion. T h e  origins of the seniority principle, however, are not to be 

found in collective bargaining, a n d  a n y  attempt to root out the prin­

ciple b y  manipulation of the bargaining process w o u l d  pr./e 

ineffectual.

3. C O N T R A C T U A L  R E G U L A T I O N  O F  T E A C H E R S ’ W O R K  PRACTICES A N D  

T H E  P R O B L E M  O F  PRODUCTIVITY

T h e  effort b y  teachers to bargain over the extent of their w o r k  

responsibilities is perhaps as controversial as the prevalence of the 

seniority principle in public education. In recent years, m a n y  unions 

have negotiated express limitations on  the length of the teachers’ 

w o r k  d a y  a n d  w o r k  year, restrictions on the n u m b e r  a n d  size of 

classes, a n d  either restrictions on  or additional'compensation for 

non-instructional duties.179 S u c h  contractual stipulation of teacher 

responsibilities represents, at least in form, a major dilution of past 

administrative powers, which are plenary in the operation of public 

schools.180

role of principal from that of educational leader to evaluator. I d . at 224-25. Similar reserva­
tions are expressed in Murnane, In te rp re ting  Ike Evidence on Schoo l Effectiveness, 83 TEACHERS
C.Rec. 19, 29 (1981):

There is very little systematic evidence concerning how either layoff policy [senior­
ity- or merit-based reductions] has affected the quality of education provided to chil­
dren. However, there is limited evidence, much of it anecdotal, that the latter policy 
has been less successful in some districts than was hoped, for several reasons. First, 
effective teachers may resign, not because they anticipate losing their positions, but 
rather because they find that the competitiveness bred by this system diminishes the 
enjoyment that they derive from their job. Second, the quality of education provided 
in schools in these districts may decline as teachers adjust their behavior to take into 
account the fact that they are being compared with their colleagues. This can take 
the form of reluctance to share teaching materials or to help a fellow teacher deal 
with a particularly difficult child. Third, over time, as teachers alter their behavior, 
principals may find that their evaluations of teachers no longer reflect performance as 
well as they once did. (The studies that found that principals' evaluations accurately 
reflect teacher performance were carried out in districts where this information was 
not used in layoff decisions: consequently, the evaluations did not evoke the behav­
ioral responses just described.)

179. See Table 4, sup ra following note 152.
180. See gene ra lly Wollett, sup ra note 9.



181. See s u p ra  note 20.
182. See, e .g ., M. L i e b e r m a n , su p ra note 137, at 160-62: Clark, su p ra note 137, at S6- 

87; Doherty, s u p ra  note 137, at 68-69; Lieberman, E d u c a tio n a l R e fo rm  and  Teacher B a rg a in ­
ing , 4 G o v ’t  U n io n  Rev., 59, 60 (Summer 1983).

Lieberman, for example, makes the following claims without reference to any support­
ing evidence: ”[i]t is virtually certain. . . that the overall impact of public sector bargaining 
on productivity has been negative. The extent obviously varies, but it seems disingenuous to 
contend that the issue is really in doubt.” M. L i e b e r m a n , su p ra  note 137, at 160.

133. See authorities cited sup ra note 137. . . .
184. See g e n e ra lly  R. Freeman & J. Medofe, su p ra  note 81, at 162-80.
185. Professors Freeman and Medoil summarize the existing studies on the produc­

tivity effect of private sector unions and conclude: 1) that most studies find unionized estab­
lishments are more productive than their non-unionized counterparts: and 2) that most stud­
ies find no significant union effect on the rate of growth in productivity. I d . at 165-71.

186. The evidence on school practices is contained in S t a t u s , su p ra  note 27. Status 
categorizes as "Northeastern" states the following: Connecticut, Delaware, District of Co­
lumbia, Maine, Marylani, Massachusetts, New Hampshire, New Jersey, New York, Penn­
sylvania and Vermont. Id . at 13. All these states are chaiacterized by "intensive'' collective 
bargaining, i.e., more than two-thirds of state teachers are covered by collective bargaining 
agreements. See Wynn, su p ra note 75, at 23S. S ta tu s characterizes as "Middle" states e

T h e  notion that employers should bind themselves to a declared 

schedule of w o r k  responsibilities a n d  compensation is unexceptional 

in the private sector. In the field of public education, however, such 

a notion not only alters the traditional prerogatives of school a d m i n­

istrators, 181 it arouses suspicions that unionized teachers are negoti­

ating reductions in their o w n  productivity. W h e r e a s  teachers are 

perceived once to have labored the open-ended w o r k  d a y  of the true 

professional, they are n o w  perceived to ha v e  negotiated a lighter 

a n d  shorter w o r k  load— a n d  w o r k e d  to that, reduced c o m m i t­

m e n t . 182 i

T h e  reports of a reduced w o r k  effort a m o n g  unionized teachers 

are usually based on  informal observations of the schools,183 and are 

in this respect reminiscent of perennial complaints about union 

featherbedding a n d  unproductivity.18a T h e  latter complaint, inter­

estingly, has been challenged in recent years, as studies of private 

a n d  public sector unionism have usually found no reduction in pro­

ductivity f r o m  unionization, and in several instances hav e  discov­

ered i m p r o v e m e n t s  in worker productivity.185

T h e  s a m e  finding is suggested b y  recent systematic study of the 

w o r k  practices of teachers in unionized school districts. In the heav­

ily-unionized school districts of the northeast a n d  midwest, teach­

ers’ w o r k  practices are seldom significantly different from those of 

teachers in the sparsely-unionized districts of the southeast. T e a c h­

ers from the unionized regions, as a group, devote as m u c h  time to 

compensated a n d  u ncompensated school activities a n d  carry pupil 

teaching loads similar to those of non-unionized teachers.186 Fur-

W I S C O N S I N  L A W  R E V I E W
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thermore, little variation exists in the average length of students’ 

instructional time in the nation’s school districts, perhaps reflecting 

the strength a n d  homogeneity of c o m m u n i t y  preferences as to the 

school schedule.187 Indeed, over a twenty year period the nation’s 

schools have maintained a surprisingly constant w o r k  routine.188

Recent quantitative analysis of the w o r k  practices of a national 

sample of teachers also indicates that unionization does not dimin­

ish teachers’ productivity. S u c h  analysis discloses, for example, that 

no significant difference exists in the length of the school d a y  in u n­

following: Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, North 
Dakota, Ohio, South Dakota and Wisconsin. S t a t u s , su p ra  note 27, at 13. All these states, 
with the exception of Missouri, are characterized by intensive collective bargaining. See 
Wynn, su p ra  note 75, at 238. S tatus categorizes as "Southeastern” states the following: Ala­
bama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South 
Carolina, Tennessee, Virginia and West Virginia. S t a t u s , su p ra note 27, at 13. Ten of these 12 
states are characterized by "unintensive” bargaining, i.e., one-third or fewer of the states’ 
teachers are covered by collective bargaining agreements. See Wynn, su p ra  note 75, at 238.

The following chart lists mean averages, together with standard deviations for a sample 
of school district practices:

National Northeast Midwest Southeast
Practice Mean Mean Mean Mean
Total Teaching- 
Related hrs/wk 
Voluntary School- 
Related hrs/wk 
Voluntary 
Instructor- 
Related hrs/wk 
Required School 
Day (hrs)
Required School 
Year (days)
Pupil Load 
per Day 
Pupil Load 
per Class 
•Standard deviation in parentheses.
See S t a t u s , su p ra  n o t e  27, a t  138, 147,150,151,153, 156, 157.

1S7, See, e.g., Dunlop, Com m entary , in F a c u l t y  a n d  T e a c h e r  B a r g a in in g  80 (G. 
Angell ed. 1981). In 1983, 49% of those responding in a survey of the public opposed a pro­
posal for lengthening the school year, while only 40% supported it. See Gallup, G a llu p  P o l l o f 
the P u b lic 's  A ttitude Tow ard  the P u b lic  Schools, P h i  D e l t a  K a p p a n , Sept. 1983, at 33, 40. 
Similarly, 48% opposed lengthening the school day. I d .

188. Between 1961 and 1981, the required work week for teachers declined from 36.8 
hours to 36.5 hours (roughly 20 minutes per week). See S t a t u s , supra note 27, at 52. During 
that same time period there was no reduction in either the number of class periods in the 
school week, or in the number of weekly class periods taught by teachers. See id . at 56-57. The 
average number of instructional days per year during this period declined from 181 to 180. See 
id . at 59.

45.94 (9.8)* 44.40 (9.2) 46.4 (10.3) 45.81 (8.7)

8.67 (6.5) 8.79 (6.3) 8.20 (6.3) 8.62 (6.2)

7.53 (5.4) 7.7 (5.0) 7.33 (5.7) 7.2 (5.1)

7.29 (.48) 6.99 (.49) 7.36 (.47) 7.33 (.34)

180 (3.7) 181 (3.0) 180 (3.9) 180 (3.6)

118 (40.3) 117 (35.9) 119 (44.5) 117 (41.5)

25 (6.2) 24 (5.8) 25 (6.1) 26 (6.5)
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ionized a n d  non-unionized districts.189 Specific analysis of teachers’ 

w o r k  practices revealed that, while total daily instructional time 

w a s  s o m e w h a t  reduced in unionized districts, the a m o u n t  of time 

devoted to classroom preparation, administrative duties and parent 

conferences m o r e  than offset the reduction in instructional time.190 

T h e  cumulative effect of unionization, accordingly, w a s  as m u c h  to 

increase productivity as to decrease it, although the research ulti­

mately concluded that the directional shift in marginal productivity 

w a s  “unclear.” 191

Studies of the union effect on teachers' pupil assignments are 

similarly inconclusive. Class size research, the m o s t  c o m m o n  m e a n s  

of investigating pupil assignments, offers evidence of both decreased 

a n d  increased pupil loads resulting from collective bargaining.192 

W h e n  effects are found, however, they are small, a n d  other research 

discloses no  effect on class size resulting from collective bargain­

ing.193 Like research on teachers’ w o r k  hours, therefore, research on 

class size undermines the claim that collective bargaining has had 

either a substantial or consistent impact on the ostensible indicators 

of teacher productivity.

In the final analysis, teacher productivity ought to be measured 

b y  the academic achievement of pupils, though the correlation m a y  

never be susceptible to accurate measurment. Calculations of the 

a m o u n t  of time put in b y  teachers can only provide a crude estimate 

of productivity, for the uses to which such time is put are of greater 

importance.194 T o  a considerable extent, the usage and quality of a 

teacher’s time are determined individually, without being signifi­

cantly influenced b y  a bargaining agreement or b y  administrative 

supervision. This "loose-coupling” of classroom teachers a n d  school

] 89. See Eberts, sup ra note 146, at 355. B u i see Perry, su p ra note 41, at 12-13. Perry' 
concludes, based on non-quantitative field work in nine school districts, that collective bar­
gaining has had a discernible effect on the length of the school day and school year. As a 
statement of systemwide bargaining effects, however, Perry’s conclusion is suspect. Not only 
is his conclusion based on anecdotal evidence, but his estimated impact is derived from the 
experience of three districts out of a total of nine districts visited. Perry may be accurate in 
reporting that some school districts have experienced work reductions attributable to collec­
tive bargaining, but he does not provide evidence of 3 systematic bargaining effect.

190. See Eberts, supra note 146, at 352, 356-57.
191. Id. at 357.
192. Com pare  id . at 357-5S (collective bargaining districts have one additional 

teacher per 200 students and. by inference, have smaller class sices) urith Hall &. Carroll, supra  
note 77, at S34-41 (collective bargaining produces an increase of one student per class).

193. See, e.g ., A. Cresswell, H. Juris, K. Tooredman & M. Zacharias, Budgeting and 
Bargaining Interactions in School Districts (1979) (> .published paper presented at the Amer­
ican Educational Research Association Annual >>if*.ing).Si'e also Perr y .  sup ra note 41. at 12- 
13 (non-quantitative field research, see su p ra  note 189).

194. See, e .g .. Murnane, sup ra note 17S, at 24-25.
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government frustrates attempts to reform the classroom from 

without.195

Administrative efforts to improve teacher productivity depend 

on a variety of strategies w h o s e  consequences for classroom learning 

will be indirect and incremental at best. O n e  such strategy includes 

the i m p r ovement of teachers’ salaries, whether b y  staffwide in­

creases or b y  individual increases tied to performance. B u t  an 

equally significant strategy, according to current reform literature, 

is i m p r ovement of the working conditions of teachers.196 W i t h o u t  

such improvement, one c o m m e n t a t o r  has noted, talk of reforming 

public school instruction is but “ e m p t y  rhetoric.” 197 T h e  Carnegie 

Foundation has likewise observed that “ [ijmprnving working condi­

tions is . . .  at the center of our effort to improve teaching.” 198 

A m o n g  the improvements emphasized are increases in teachers’ 

class preparation time, improvements in teacher facilities, decreases 

in teacher"’ non-instructional chores, a n d  reductions in teaching 

loads.199

Predictably, the strategy of improving teachers’ working condi­

tions has been a primary c o m p o n e n t  of the union’s traditional bar­

gaining agenda. In the past, these union efforts have been inter­

preted as manifestations of professional self-interest and have been 

resisted b y  school boards.200 School boards have not lost sight of the 

economic costs entailed in providing m o r e  hospitable conditions for 

classroom instruction, a n d  this cost-consciousness m o r e  than a n y­

thing m a y  have frustrated efforts to improve working conditions.201

W h e t h e r  the current reform literature will support traditional 

union d e m a n d s  for better working conditions remains to be seen. 

B u t  the reform literature does give another dimension to the ques­

195. Describing loose-coupling, March notes:
Loose coupling is a fundamental property of schools. The learning activities of chil­
dren and teaching activities of teachers are only marginally related to the activities 
of administrators. . . . Most observers agree that direct administrative leverage 
over education is relatively small and distributed widely through a large number of 
only loosely coordinated administrative positions.

March, A m erican Public School A dm in is t ra tion : A  Sho rt A n a ly s is , S 6  S c h o o l  R e v . 2 1 7 ,  2 2 9 -  
3 0  ( 1 9 7 8 ) .  Accord , Johnson, su p ra note 1 7 8 ,  at 2 2 3 .  Similarly, the Rand study reported that 
teachers in unionized school districts discerned no effect on classroom teaching resulting from 
collective bargaining. See L. M c D o .v N E LL  & A. P a s c a l , surra note 47, at SO ( 1 9 7 9 ) .

195. See, e.g., C a r n e g i e  R e p o r t , supra note 2. at 159-61: J, G o o d l a d . su p ra  note 2 ,  
at 195: T. S i z e r , suprc note 2, at 172-79.

197. J. G o o p l a d , sup ra note 2. at 195.
198. C a r n e g i e  R e p o r t , su p ra note 2, at 161.
199. See id . Sec a lso authorities cited sup ra note 196.
200. See authorities cited sup ra note 1S2.
201. See, e.g., McDonnell & Pascal, sup ra note 118, at 43.
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tion of teacher productivity. W h a t  is good for organized teachers, 

w e  h a v e  been told, m a y  sometimes be good for education.202 A n d  in 

an era of fiscal restraint, organized teachers m a y  provide one of the 

few checks on the tendency of public school government to econo­

mi z e  o n  the subtle yet i m p o r t a n t  conditions for classroom 

education.

III. The E f fe c t s  of B ind ing A rb itra t io n  on Teacher 
B arga in in g  Agreements

Teachers’ unions have not achieved expected successes under 

conventional collective bargaining. This result has hardly gone u n­

noticed b y  the unions, and they have continued to urge legislative 

recognition of the right to strike or, alternatively, provision for 

binding arbitration.203 W i t h  few exceptions, however, there is little 

indication that the right to strike has gained political acceptabil­

ity.204 Moreover, there is growing belief a m o n g  public sector unions 

that binding arbitration procedures m a y  be as productive in the lo­

cal bargaining process as costly strike activity.205 During the past

2 0 2 . "It becomes apparent that numerous factors can determine the achievement of 
students in classrooms and that, if achievement is to be used in the productivity equation, 
there are numerous ways that collective bargaining can influence productivity. In some ways 
teachers’ unions represent a positive force toward improving productivity.” A .  C r e s s w e l l  &  
M .  M u r p h y , su p ra note 2 5 ,  at 4 5 9 .

203. See, e .g ., N a t io n a l  E d u c . A s s 'n , N E A  H andbook 217 (1982-83) (Resolution E-2 
supports both the right to strike and binding arbitration as means of resolving bargaining 
disputes).

204. Our review of bargaining legislation reveals three limited recognitions of the 
strike right since 1973. In Wisconsin, for example, a right to strike is recognized if the school 
board and the teachers’ union both agree to withdraw from binding arbitration. See Wis. 
S t a t . §§ 111.70-,71 (1982) (legislation enacted in 1977). In Minnesota, a righ‘ to strike i3 
recognized if either the school board or the union chooses to forego binding arbitration. See 
M i n n . S t a t .  § 179.64 (1983). In Illinois, teachers may strike unless both parties choose to 
invoke binding arbitration. See III. A n n . S t a t . ch. 48, 1713 (Smith-Hurd Supp. 1984). The 
Illinois law, it should be noted, seems to be a legislative recognition of the de fac to legality of 
strikes that has persisted for some time. See Delaney, su p ra  note 79. at 444.

For a general discussion of the growth in public sector arbitration during the 1970’s see 
P .  F e u i l l e , W. H e n d r i c k s  & J. D e l a n e y , T h e  I m p a c t  o p  C o l l e c t i v e  B a r g a in in g  a n d  
I n t e r e s t  A r b i t r a t i o n  o n  P o l ic in g  94 (Final Report to the National Institute of Justice, 
U.S. Dep’t of Justice, Dec. 1983) (hereinafter cited as C o l l e c t i v e  B a r g a in in g ] ;  Kochan. 
supra note 87, at 153-54. For public and school oSci3ls’ opinion on the issue of teacher strikts, 
see in f ra  note 295.

205. See A. C r e s s w e l l  & M. M u r p h y , sup ra note 25, at 489 (”[U]nions have begun 
to discover that the right to strike under limited conditions does not necessarily change the 
balance of power in negotiations. If the threat of a strike is no longer enough to precipitate 
great concessions from boards of education, unions will probably come to favor alternatives to 
the strike."); Helsby, H a s  Gorernment Preempted CoUccliee B a rg a in in g ? (Address to Society of 
Professionals in Dispute Resolution, Oct. 25, 1976) rep rin ted  in G o v ’ t  E m p l .  R d l . r .E P -  
(BNA) No. 681. at F-l, 3 (Nov. 1,1976) C‘[U]nions are beginning to reassess their previous
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decade, for example, the police and firefighters’ unions have shifted 

their political efforts to winning binding arbitration legislation. 

Twent y - o n e  states n o w  provide arbitration for these a n d  other p u b­

lic employee groups.206 This shift in strategy, there is n o w  s o m e  in­

dication, m a y  be occurring a m o n g  the teachers' unions.207

While arbitration m a y  be winning acceptance a m o n g  public 

employee groups, it is usually opposed b y  local government.208 T h e  

fear that arbitrators will subvert local political processes permeates 

the critical literature on collective bargaining. T h e  abiding belief is 

that arbitrators, w h o  are b y  qualification disinterested a n d  

unelected intervenors, will accelerate the loss of local control 

already perceived to have occurred under collective bargaining. This 

belief often prompts legal challenges to the constitutionality of 

binding arbitration statutes.209 Although these challenges have

contention that the strike is the so-called ‘equalizer’ at the table: that the right to strike b an 
essential ingredient to collective bargaining; that the strike and the threat of a strike are the 
only ways to receive equity from the public employer. In short, the strike, in most situations, 
has not proved to be the pressure device and the equalizer that it was expected to be. . . .The 
result is that many unions are now beginning to push for some form of statutory arbitra­
tion."); Kochab, D ispu te  R eso lu tion , supra note 87, at 153-54 ("The most important shift that 
occurred in the last decade was the decline in interest of police and firefighters in the right to 
strike and their increased preference for various forms of compulsory arbitration. . . Thb 
shift in preference developed after several IAFF locals experienced a good deal of public back­
lash and a decline in political support following a strike.").

206. See Kochan, sup ra note 87, at 154.
207. For example, in 1977 the National Education dissociation (NEA) amended its 

official position and resolved to support binding arbitration as an alternative to the strike. 
Com pare N a t i o n a l  E d u c .  A s s ’ n ,  NEA H a n d b o o k  221 (1976-77) w ith N a t i o n a l  E d u c .  
A s s ’ n ,  NEA H a n d b o o k  225 (1977-78). Our discussions with officials in the states of 
Connecticut and Wisconsin reveal that state affiliates of the NEA were instrumental in 
securing the passage of arbitration legblation in those suites. For a brief account of the NEA’s 
support of binding arbitration through the seventies, see Clark, L ab o r R e la tion s  in  the Decade  
Ahead : A  M anagem ent Perspective, 10 J . L .  &  E d u c .  365,371 (1981). The American Federation 
of Teachers, by comparison, maintains its traditional opposition to binding arbitration 
legblation, although its largest state affiliate, the New York State United Teachers, now 
recognizes the local option to invoke binding arbitration procedures. See Hobart, Pub lic  Secto r 
B a rg a in in g  I s s u e s  'n  the 1 9 8 0 's : A  U n ion  V iew , 33 N.Y.U CONF. ON L a b .  303, 310-11 (1980).

208. See, e.g., Dahl, su p ra note 122, at 298; Feui.le, su p ra note 48, at b8 n.21.
209. Binding arbitration statutes have been challenged, successfully, in the following 

cases; City of Sioux T ills v. Sioux Falls Firefighters. Loca, 814, 234 N.W.2d 35 (S.D. 1975); 
Salt Lake City v. Int’l Ass’n of Firefighters Local 1645, 563 P.2d 786 (Utah 1977).

Binding arbitration laws have been upheld in the following court challenges: Anchorage 
Educ. Ass’n v. Anchorage School Dist,, 648 P.2d 993 (Alaska 1982); Fire Fighters Union, 
Local 1186 v. City of Vallejo. 12 Cal. 3d 60S, 526 P.2d 971,116 Cal. Rptr. 507 (1974); City of 
Aurora v. Aurora Fkefighters’ Protective Ass’n, 193 Colo. 437, 566 P.2d 1356 (1977); The
Conn. Ass’n of Brds. of Educ. Inc., v. Shedd,  Conn. Supp. __ (Super. Ct. 1984);
Superintending School Comm. v. Bangor Educ. Ass’n, 433 A.2d 383 (Me. 1981); City c( 
Biddeford v. Biddeford Ttachers Ass’n, 304 A.2d 3S7 (Me. 1973); Town of Arlington v. Board 
of Conciliation of Arbitration, 370 Mass. 769, 352 N.E.2d 914 (1976); City of Detroit v. 
Detroit Police Officers A ss ’ ,-, 408 Mich. 410, 294 N,W.2d 68 (1980); Dnrborn Fire Fighters
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usually failed,210 states have responded to t h e m  indirectly by 

enacting detailed statutory provisions to ensure that arbitrators 

exercise their authority within acceptable boundaries.

O n e  form of statutory restraint on binding arbitration consists 

of procedural requirements. For example, arbitrators are usually 

chosen b y  the negotiating parties, thus ensuring that the parties 

h av e  control over the nature of the decision makers if not over the 

decisions.211 Furthermore, mo s t  statutes provide for a tripartite 

arbitration panel consisting of two partisan arbitrators and one 

neutral arbitrator.212 In this manner, advocacy and explication of 

each party's position are carried forward into the ultimate 

deliberative process.213 Finally, in a g r o w i n g  n u m b e r  cf 

jurisdictions, arbitration awards m u s t  consist of one party’s “ last 

best offer.” 214 U n d e r  this approach, each party proposes a final offer

Local 412 v. City of Dearborn, 394 Mich. 229, 231 N.W.2d 226 (1975); City of Richfield v. 
Local 1215, Int'l Ass’n of Fire Fighters, 276 N.W.2d 42 (Minn. 1979); Orleans Educ. Ass’n v. 
School Dist. of Orleans, 193 Neb. 675, 229 N.W.2d 172 (1975); School Dist. of Seward Educ. 
Ass’n v. School Dist., 183 Neb. 772,199 NAV.2d 752 (1972); City of Amsterdam v. Helsby, 37 
N.Y.2d 19, 332 N.E.2d 290. 371 N.Y.S.2d 404 (1975); City of Roseburg v. Roseburg Fire 
Fighters, 292 Or. 266,639 P.2d 90 (1981); Harney v. Russo, 435 Pa. 1S3,255 A.2d 560 (1963); 
Division 85, ATU v. Port Auth., 417 Pa. 229, 208 A.2d 271 (1965); City of Warwick v. 
Warwick Regular Firemen's Ass’n, 106 R.I. 109, 256 A.2d 206 (1969); Yakima County 
Deputy Sheriffs Ass’n v. Board of Comm’rs, 92 Wash. 2d 831, 601 P.2d 936 (1979); City of 
Spokane v. Spokane Police Guild, 87 Wash. 2d 457, 553 P.2d 1316 (1976); State v. City of 
Laramie, 437 P.2d 295 (Wyo. 1968). See genera lly Craver, The J u d ic ia l Enforcem ent o f P ub lic  
Sector In te re st A rb it ra t io n , 21 B.C.L. R e v .  557, 561-68 (1980).

An irony of these challenges is that local government, which is usually exercising 
delegated state powers in governing public employees, often finds itself arguing taat 
arbitration statutes constitute an unlawful delegation of state power. See, e.g., Conn . A ss ’ n,
  Conn. Supp. ; B an g o r, 443 A.2d 383; C ity  o j B id d e jo rd , 304 A.2d 387; Tovsr. o f
A r lin g ton , 370 Mass. 769,352 N.E.2d 914;D ea rb o rn  F ire  F ighters, 394 Mich. 229,231 N.W.2d 
236; C ity  o f R ich fie ld , 276 N.W.2d 42; O rleans, 193 Neb. 675; 229 N.W.2d 172; Sew ard , 1SS 
Neb. 772,199 N.W.2d 752; C ity  o f Am sterdam , 37 N.Y.2d 19, 332 N.E.2d 290, 371 N.YF.2d 
404; C ity  o f  S p okan e , 87 Wash. 2d 457, 553 P.2d 1316; C ity  o f W arw ick , 106 R.I. 109, 256 A.2d 
271; C ity  o f L a ra m ie , 437 P.2d 295.

210. See su p ra note 209. These challenges have been characterized as "puny'’ in 
S tru c tu ring  Co llec li'.e  B a rg a in in g , su p ra  note 40, at 834. See gene ra lly , Craver, sttp ra note 209, 
at 561-63.

2 1 1 . See H. T a n im o t o , G u i d e  t o  S t a t u t o r y  P r o v i s i o n s  i n  P u b l i c  S e c t o r  
C o l l e c t i v e  B a r g a i n i n g :  I m p a s s e  R e s o l u t io n  P r o c e d u r e s  2 5  ( 1 9 8 1 ) .  A s  T a n im o t o  n o t e s , 
a r b i t r a t i o n  s t a t u t e s  u s u a l l y  a u t h o r i z e  s e le c t i o n  o f  a r b i t r a t o r s  b y  t h e  d i s p u t i n g  p a r t y ,  w h i : h  a  
in  c o n t r a s t  t o  t h e  n o r m a l  a p p o i n t m e n t  o f  m e d i a t o r s  a n d  f a c t f i n d e r s .  Id .

212. See id . at 26.
213. See, e .g ., Morris, su p ra  note 49. at 461. .. .
214. "Las: best offer" or "final offer" arbitration is now employed in approximately 

one-third of public sector arbitration schemes. See H. T a n im o t o , sup ra note 211, at 29. Final- 
offer arbitration is used in three of the five state statutes that mandate arbitration of all 
teacher bargaining disputes. See C o n n . G e n . S t a t . A n n . § 10-153(0 (19S0) (issue best oler), 
I o w a  C o d e  A n n . f§ 20,1-20.29 (1974) (package last best offer): Wis. S t a t .  § 111.70 (1981-82). 
Minnesota requires Gnal-offer arbitration (issue) for school administrators, but uses
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on either each disputed-issue ("issue last best offer” )215 or on the 

entire contract ("package last best offer” ).216 T h e  arbitrators m u s t  

then select one of the final offers, rather than constructing their o w n  

c o m p r o m i s e  award as in conventional arbitration.217 T h e  theory of 

last best offer scnemes is that they m o r e  fully limit the scope of 

arbitrators’ discretion and, it is hoped, p r o m p t  the parties to m a k e  

m o r e  reasonable offers a n d  perhaps even to reach a settlement.218

Arbitration statutes further delimit arbitrator discretion b y  

enumerating criteria that m u s t  be considered in formulating an 

a w a r d . 219 T h e s e  are usually a m i x t u r e  of n o r m a t i v e  a n d  

a c c o m m o d a t i v e  criteria.220 N o r m a t i v e  criteria identify such 

concerns as "the employees’ welfare” or "the public interest,” a n d  

thus invite exercise of the arbitrator’s j u d g m e n t  a n d  sense of 

fairness. A c c o m m o d a t i v e  criteria require consideration of the 

parties’ relative bargaining positions as well as prevailing economic 

a n d  labor conditions.221 A c c o m m o d a t i v e  criteria thus lead the 

arbitrators to formulate a contract similar to w h a t  one w o u l d  expect 

h a d  the parties been able to negotiate a settlement.

T h o u g h  the arbitration process is carefully structured, the 

intention is that arbitration will seldom be used..Thus, arbitration is 

invariably the last stage of the bargaining process, a n d  the parties 

usually m u s t  negotiate a n d  mediate their differences prior to

conventional arbitration to settle teacher bargaining disputes. M i n n . S t a t . A n n .  § 179.69 
(West Supp. 19S4).

215. See H. T a n im o t o , su p ra  note 211, at 31.
216. Id .
217. Sec, e .g ., J. S t e r n , C. F .e k m u s , J. L o e w e n b e r g , H. K a s p e r  & B. D e n n i s , 

F i n a l - O f f e r  A r b i t r a t i o n  1-4 (1975) [hereinafter cited as F i n a i^ -O f f e r  A r b i t r a t i o n ] .  
Conventional arbitration can be generally described as a process in which the arbitrator can 
adopt a compromise position between the actual bargaining positions of the parties. 
Conventional arbitration is used in approximately two-thirds of public employee bargaining 
statutes. See H. T a n im o t o , su p ra note 211, at 29.

21S. See, e .g ., P. F e u i l i .e , F i n a l  O f f e r  A r b i t r a t i o n  12-14 (1975); Morris, su p ra  
note 49. at 465-66: Zack, F in a l O ffe r Se lection— Panacea  o r  P a n d o ra 's  B o x , 19 N.Y.L. F O R U M  
567, 573-76 (1974).

219. See H. T a n l m o t o , su p ra note 211, at 13-14. Illustrative are the criteria used in 
Connecticut’s teacher arbitration statute, which include "(A) the negotiations between the 
parties pi ,ur to arbitration; (B) the public interest and the financial capability of the school 
district: (C) the interests and welfare of the employee group; (D) changes in the cost of living; 
(E) the existing conditions of employment of the employee group and those of similar groups 
and (F) the salaries, fringe benefits, and other conditions of employment prevailing in the 
state labor market." C o n n . G e n . S t a t . § 10-153f(c)(4) (1979). Such criteria are also 
important in providing a standard sufficient to uphold the delegation of decisional power to 
arbitrators and in providing some basis for judicial review of arbitration awards. See, e.g ., 
Craver, s u p ra  note 196, at 565-66; S tru c tu ring  Co llectire B a rg a in in g , su p ra  note 40, at 835.

220. See, e.g., Morris, su p ra note 49, at 469-73, 477.
221. See su p ra  note 219.
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submitting them to arb itration .222 Past experience with arbitration 
schemes indicates that arb itra tion  is in fact used to resolve a 
m inority of bargaining disputes.223 I f  voluntary settlement is the 
primary goal of arbitration schemes, then, they have had some 
success.2 2A

The re latively minor number of disputes ending in arbitrated 
awards, however, may conceal the systemic effects of those awards. 
An arb itra tion  award, like a jud ic ia l ru ling, has considerable 
precedential value. I t  constitutes a disinterested determination of 
the merits of a dispute, and presages future decisions by arbitrators 
who confront the same or similar issues.225 Because negotiating 
parties always have the option of invoking arbitration, arbitra l 
precedents can provide critical bargaining leverage. In theory, then, 
the outcomes of arbitration proceedings can have dramatic effect on 
non-arbitrated outcomes.

In the following discussion, we examine contemporary research 
into the nature of bargaining outcomes under binding arbitration 
schemes. Because our special concern is educational collective

222. Sec H .  T a n im o t o , su p ra note 211, at 207.
223. The most recent evidence on the percentage of bargaining disputes resolved by 

binding arbitration is summarized in Weiler, S tr ik in g  o N ew  B a la n c e : F reedom  o f Con tract and 
the P rospects f o r  U n io n  Rep resen tation 98 H a r v .  L .  R e v .  351, 380-81 (1984). A  similar 
summary is found in B. D o w n i e , su p ra  note 48, at 19-44. The rates of arbitration range from 
as low as 4% to as high as 49%, but the average is usually under 33%. See id .

224. Throughout the past decade there has been an abundance—in our opinion an 
overabundance—of research concerning arbitration’s effect on the rate of bargaining impasse. 
There is, however, little agreement on the subject of what constitutes an acceptable rate of 
bargaining impasse; consequently, the ostensible empirical debate seems often a normative 
one. The following trilogy of discussion illustrates our point: Feuille, A na ly z in g  C om pu lso ry  
A rb it ra t ion  E xperiences : The R o le  o f P e rs o n a l P re ferences , 28 IN D U S . &  L a b .  R e x .  R e v .  432 
(1975); Thompson & C3irnie, A n a ly z in g  C om pu lso ry  A rb it ra tion  Experiences : The R o le  o f 
P e rson a l P re ferences— R ep ly , 28 I n d u s .  & L a b .  R e l .  R e v .  435 (1975) (hereinafter cited as 
Thompson &. Cairnie, R e p lyJ; Thompson & Caimie, Com pu lso ry  A rb it ra t ion : The Case o f 
B r it ish  C o lum b ia  Teachers, 2 7  I n d u s .  & L a b .  R e l .  R e v .  3 (1973) [hereinafter cited as 
Thompson & Cairnie, C om pu lso ry  A rb itra tion ! . As we suggest in our analysis of arbitration, 
the actual rate of bargaining impasse seems far less important than arbitration's systemwide 
effects on the outcome of bargaining behavior. We acknowledge, however, that to the extent 
that voluntary cortrac’ settlement is accepted as an important goal of the process, impasse 
rates are important. See Bloom, I s  A rb it ra t ion  R e a lly  Compatib le with B a rg a in in g ? , 20 IN D U S . 
R e l .  233 (1981); Feuille, F in a l O ffer A rb it ra t ion  and the C h illin g  E ffect, 14 I n d u s .  R e d .  302 
(1975); Wheeler, H ow  C om pu lso ry  A rb it ra tion  A ffects Com prom ise A ctiv ity , 17 IN D U S . R e x .  8 0  
(197S).

225. See, e .g ., Dearborn Firefightprs Local 412 v, City of Dearborn, 394 Mich. £23. 
250-51,231 N'.W. 2d 226,232 (1975): "[AJrbitration panels. . . recurringly establish the level 
of wages and working conditions for firemen and policemen across the State. The awarcs 
granted by , , . panels establish guidelines affecting compensation packages of other 
policemen and firemen and establish precedents which are often advanced by other public 
employees." See a lso Comment, Colkclice B a rg a in in g  f o r  P ub lic  Em p loyees and  the P r  ever,turn 
o f S trikes in I he P u b lic  Secto r, 65 MtCH. L. R e v . 260, 292 (1969).
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bargaining, w e  shall give primary emphasis to our longitudinal 

study of school districts in the State of Connecticut. This research, 

together with preliminary research in the school districts of 

Wisconsin and Iowa, constitute the first quantitative investigation 

of arbitration procedures in American public education .220 T o  bring 
perspective to this research, w e  also advert to studies of arbitration 

in non-educational collective bargaining. T h e s e  studies are 

particularly instructive since non-educational arbitration has 

p r o v i d e d  the e x p erimental m o d e l  u p o n  w h i c h  educational 

arbitration is based.227 Moreover, findings from both systems prove 

to be highly consistent, thus suggesting that the dynamics of the 

arbitration process are highly uniform across bargaining systems.

A . The S a la r y  Effects o f B in d in g  A rb itr a t io n .

There is nothing intrinsic to the process of binding arbitration 

that leads ineluctably to salary inflation. A s  disinterested profes­

sional intervenors, arbitrators might well render a c c o m m o d a t i v e  

salary awards that reflect the patterns of local bargaining c o m p r o­

mise. If arbitrators are responsive to local labor conditions,228 a n d  

desirous of continued emp l o y m e n t , 229 they will-follow trends and 

not set them. Thus, arbitration could be an essentially conservative 

force w h o s e  primary effects are to neutralize hostilities and to legiti­

m a t e  outcomes.

There are reasons to expect, however, that arbitration will exert 

an inflationary influence on salary levels. First, arbitration transfers 

ultimate salary authority from interested, locally-elected officials to 

itinerant “ neutrals” ; thus, the greatest political impact of arbitra­

tion should be s o m e  diminution of governmental bargaining power,

226. Reports on the Wisconsin and Iowa research are found in W i s c o n s in  C e n t e r  
f o r  P u b l i c  P o l i c y , T h e  E f f e c t  o f  t h e  S e n a t e  B i l l  15 A m e n d m e n t s  t o  t h e  M u n i c i p a l  
E m p l o y m e n t  R e l a t i o n s  A c t  (19S0) (hereinafter cited as W i s c o n s in  R e p o r t ]  and Delaney, 
su p ra  note 75 (Iowa). The Wisconsin study covers the first two years of experience under the 
state’s arbitration statute and employs a variety of qualitative (e.g.. surveys and field 
research) and quantitative (e .g ., regression analysis of salary' trends) methods. The Iowa 
study is based on three years of experience under Iowa’s arbitration statute, and is limited to 
quantitative analysis of teacher salaries and salary distributions.

227. In 1972. prior to any state's adoption of arbitration procedures in teacher 
bargaining, there were 36 arbitration statutes governing public employees in the nation’s 
cities and states. See McAvoy, sup ra note 53, at 1192-93.

22S. The most prevalent decisional criterion in arbitration statutes is that of compa­
ra b ility , thus inviting conformity with local labor conditions. See K .  T a n im o t o , su p ra  note
211. at 13.

229. As noted earlier, see supra text accompanying notes 211-1S, most arbitration 
statutes allow the parties to choose their arbitratoris). For a discussion of the efiects of that 
selection process, see in fra  notes 250-90 and accompanying text.
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v/hich is a conservative influence on salaries. Second, because bind­

ing arbitration is often viewed as a substitute for the employees’ 

right to strike, unions expect s o m e  i m p r o v e m e n t  in outcomes over 

those resulting fr o m  collective bargaining alone.230 Finally, statu­

tory crite. ia usually direct arbitrators to examine “ comparable” sal­

aries in the labor market.231 Consequently, one w o u l d  expect that 

the lowest paid employees could invoke or threaten to invoke arbi­

tration to achieve s o m e  equalization of salaries with better-paid 

employees.

A t t e m p t s  to estimate the salary effect of compulsory arbitra­

tion typically e m p l o y  one of three methods. T h e  m o r e  c o m m o n  

m e t h o d  is to measure the salary differential between those parties 

w h o  actually use arbitration procedures and those w h o  do not. A  

second method, based o n  the theory that arbitration standardizes 

salaries a n d  thus improves the economic position of weaker e m ­

ployee units, involves the m e a s u r e m e n t  of the distribution in salary 

levels a m o n g  a jurisdiction's bargaining units. T h e  third method, 

based on the theory that arbitration can affect systemwide salaries 

simply because it is available, involves m e a s u r e m e n t  of the general 

change in a jurisdiction’s salary levels regardless of arbitration us­

age. E a c h  of these hypothesized salary effects will be discussed in 

turn.232

1. T H E  S A L A R Y  EFFECT O F  ARBITRATION U S A G E

T h e  m o s t  apparent indicator of salary inflation in an  arbitra­

tion system is the differential between those parties w h o  receive an 

arbitrated salary a w a r d  and those parties w h o  negotiate a salary set­

tlement. If such a differential exists, then presumably one has de­

2 3 0 . Sec, e .g ., C o l l e c t i v e  B a r g a in in g , su p ra note 2 0 4 ,  at 1 9 ;  Stevens, I s  C om pu l­
so ry  A rb it ra t ion  C om patib le  with B a rg a in in g ? , 5  I n d u s .  R e l . 3 8 ,  5 1  ( 1 9 6 6 ) ;  S tru c tu ring  Collec- 
tive B a rg a in in g , s u p ra  note 4 0 ,  at S 6 0 .

231. See su p ra  note 22S.
232. For further discussion of these salary theories, see B. Downie, sup ra note 48, at 

15-16. The data base used in computing salary effects in Connecticut was constructed in the 
following manner. Four points on the contract schedule were selected as representing a teach­
ing staff’s salary experience. These include a teacher with two years' experience and a bache­
lor's degree (BA2), a teacher with eight years' experience and a master’s degree (NIAS), a 
teacher with thirteen years' experience and a master’s degree (MA13), and a teacher at the 
top of the salary schedule with a master's degree (MS). Using these points as our sample, we 
then computerised all available salary schedules for Connecticut’s local school districts, cov­
ering the period 1976-1983. The number of such districts (including two public school "acade­
mies") equaled 167 (r. = 167). The actual number of salary sc^dules available for the study 
period was as follows: 1976-77 (n = 162), 1977-78 (n = 164), 1978-79 (n = 158). 1979-30 
in = 153), 1980-81 (n = 162), 19S1-S2 (n = 162), and 19S2-S3 (n = 157).
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tected the relative salary effect of arbitration. This measure of sal­

ary effect constitutes the p r e d o m i n a n t  m e t h o d  in arbitration 

research to dahe. Su c h  research reveals little evidence that arbitra­

tion usage produces a salary differential. Several studies of arbitra­

tion in the police and firefighter services, for example, conclude there 

is little or no gain from proceeding to arbitration.233 Similarly, both 

a two-year study of arbitration in Wisconsin public schools234 a n d  a 

three-year study of arbitration in I o w a  public schools235 reveal no 

significant salary effect resulting from the use of arbitration.

O u r  research findings in Connecticut confirm those of the stud­

ies outlined above. Figure 1 traces the evolution of teachers’ salaries 

in Connecticut since .1977, a n d  encompasses the three years prior to 

and the four years following the introduction of binding arbitration. 

This figure identifies four representative points in a teacher’s career 

ladder, ranging from the position of the relatively n e w  teacher with 

a bachelor’s degree f BA2) to that of the m o s t  senior teacher with a 

master’s degree (MS). Focusing on these positions, Figure 1 distin­

guishes the average yearly salaries resulting from negotiated settle­

ments (the broken line) and arbitration (the solid line). T h e  salary 

lines in the period 1977-79, w e  should note, distinguish the pre-arbi- 

trat.ion salaries of those w h o  either did (the solid line), or did not 

(the broken line), proceed to binding arbitration in 1980. W e  distin­

guish these earlier salary levels because they illustrate an  important 

characteristic of bargaining impasse.

233. See, e.g., C o l l e c t i v e  B a r g a in in g , sup ra note 204, at 25; F i n a l -O f f e r  A r b i ­
t r a t io n , sup ra note 217, a t  30; T. K o c h a n ,  M .  M i r o n i , R .  E k r e n b e r g , J, B a d e r s c h n e i d e r  
& T. J i c k , D i s p u t e  R e s o l u t io n  U n d e r  F a c t - F i n d in g  a n d  A r b i t r a t io n :  A n  E m p i r i c a l  
A n a l y s i s  (1979) (hereinafter cited as D i s p u t e  R e s o l u t io n ] ;  P .  M o r i l a n e n  a :  K .  M u d i e , 
C o m p u l s o r y  A r b i t r a t i o n  i n  M i c h ig a n  9 (1972); Anderson, Determ ina nts o f B a rg a in in g  Out­
comes in  the Fede ra l Government o f C anada , 32 IN D U S , & L a b . R e l . R e v . 224 (1979); Bedzek &. 
Ripley, C om pu lsory  A rb it ra t ion  versus N egotia tions f o r  P u b lic  S a fe ly  Em p loyees: The M ich ig an  
Experience, 3 J. C o l l e c t i v e  N e g o t ia t io n s  i n  t h e  P u b . S e c t o r  167 (1974); Bloom, Collective 
B a rg a in in g , C om pu lsory  A rb it ra t ion , and  S a la ry  Settlements in  the P u b lic  Secto r: The Case o f  
Neui Je rsey 's  M un ic ip a l P o lice  Officers, 2 J. L a b . R e s e a r c h  369 (1981). B u t c j. Somers, A n  
Eva lu a tion  o f F in o t-O jfe r A rb itra tion  in  Massachusetts, 6 J. C o l l e c t i v e  N e g o t ia t io n s  IN  t h e  
P u b . S e c t o r  193 (arbitrated settlements are slightly higher than negotiated settlements). 
This latter finding, however, could be attributable to the use of relatively primitive statistical 
techniques which lacked sufficient control for contaminating factors. Sec id . at 199-203.

234. See W i s c o n s in  R e p o r t , supra note ?26, at 106.
235. Delaney, su p ra note 79, at 445-46. The same finding is reported in a study of 

teacher arbitration in the province of British Coiumbia in Canada. See Thompson & Cairnie, 
Com pu lsory  A rb itra tion , sup ra note 22-!.
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Figure 1
Average Negotiated and Arbitrated Salaries for 
Connecticut School Teachers 1977-78 to 1983-84 

Pre-Binding Arbitration Binding Arbitration

Average 19 
Salary
(thousand 18 
dollars)

17

16

15

14

MAI 3

i-------- 1-------- 1 i i r
1977-78 1978-79 1979-SO 1980-81 1981-82 1982-83 1983-84

Bargaining Year
arbitrated salary 

negotiated salary

- - - -  1980-81 salary ----
determined by arbitration
 19S0-S1 salary ... .
determined by negotiation

I Arbitrated salary is significantly greater than the corresponding negotiated salary at p<.05.
Source: Calculated from data in Connecticut Education Association, Teacher Salary Sched­

ules, 1977-78 to 1983-84.

A  review of Figure 1 shows perceptible differences between the 

salary levels of those w h o  negotiate settlements a n d  those w h o  pro­

ceed to arbitration, and a few of these differences are statistically 

significant. O n e ’s initial conclusic. then, is that arbitration has a 

positive salary effect. This conclusion is negated, however, b y  a 

closer examination of Figure 1 and b y  the results of m o r e  exact re-



gression analysis.236 First, Figure 1 reveals that the salary differen­

tial predated the introduction of binding arbitration. T h e  data sug­

gest, then, that the better-paid teachers were m o r e  prone to use 

arbitration.

This hypothesis is confirmed b y  a series of regression analyses. 

Other factors being equal, higher salary levels are likely to produce 

bargaining impasse.237 A t  the s a m e  time, teachers do not achieve a

236. Multiple regression is a sophisticated statistical procedure that produces an 
equation which allows the researcher to predict the value of one variable (e.g.. salary levels) 
from the values of others (e.g., use of arbitration, etc.). Each variable will have a particular 
regression weight, indicating its importance in the regression equation. Thus, this technique 
enables the researcher to simultaneously control the effects of a number of variables in order to 
focus on the effect of the remaining variable. For general outlines of multiple regression theory 
and techniques, see H. B l a l o c k , S o c ia l  S t a t i s t ic s  450-504 (rev. 2d ed. 1979); Cain, Regres­
sion and Selection M ode ls  to Im p rove  N o n -E rp e r im e n ta l C om parisons, 2 E v a l u a t io n  S t u d . 
R e v . Ann. 93 (1977). For a discussion of the application of multiple regression techniques to 
legal problems, see Bloom & Killingsworth, P a y  D isc r im in a tio n  Reseach and  L it ig a tio n : The 
Use o j R egression , 21 I n d u s . R e l . 318, 321-23 (1982); Fisher, sup ra note 75.

237. A series of regressions was conducted in an attempt to predict which school dis­
tricts were more likely to proceed to arbitration. The dependent variable for this analysis was 
whether the school district contract was settled by voluntary agreement or by arbitration 
aw ard (IMPASSE). This analysis employed aseries of independent variables, concerning dif­
ferent features of the bargaining context. First, there were variables measuring characteristics 
of the school district: 1) the population of the school district (CITYSIZE); 2) the school dis­
trict’s ability to pay (ABILITY) (The measure of ability to pay used in these analyses was the 
"adjusted equalized net grant list per capita." This is the measure of town wealth used by the 
State of Connecticut Board of Education to calculate state Education Equalization Aid to 
towns for 1981-82. For a definition of this measure, see S t a t e  o f  C o n n .  B d . o f  E d u c . ,  2 
C o n d it io n  o f  E d u c a t io n  19SQ-S1, at xi (1982)); 3) the school district’* effort to pay (EF­
FORT) (for a definition of this term, see id . ) ; and 4) the school district's studeut need 
(STUDNEED) (for a definition of this term, see id . ) . Second, there were variables measuring 
characteristics of the school: 1) the size of its student population (STUDPOP); 2) the size of 
the faculty (STAFFSIZE); 3) the mean age of the faculty (MAGE); 4) the mean teaching 
experience of the faculty (MEXP); and 5) the four measures of teaching salary adopted in our 
study (SALARY: BA2, BAS. MA13, MS) (each of these levels was entered into a separate 
regression for that salary level). Third, there was a series of dummy variables dealing with 
professional negotiation representatives to control for: 1) the union affiliation of the teachers 
(CEA, CFST); and 2) the type of attorney, if any, representing the school boards (FIRM, 
INDEPENDENT) (FIRM was limited to an attorney practicing m one of the major labor 
firms in Connecticut; all other attorneys were scored INDEPENDENT). Finally, there was a 
series of variables measuring the impasse history of the school district: 1) a measure of the 
school district's post-1966 strike history (STRIKE); 2) a measure of the number of times that 
the school district had resorted to advisory arbitration under the previous statute (ADARB): 
and 3) a measure of the number of binding arbitration awards previously rendered for the 
district (BARB). Thus, the basic regression equation for determining the causes of impasse

IMPASSE = a j  + bjCITYSIZE + boABILITY + bgEFFORT + 
bj’STUDNEED + b5STUDPOP -  bgSTAFFSIZE -  b?MAGE + 
bgMEXP -  bgSALARY +  b10CEA f  bjjCFST -  b12FIRM + 
b13INDEPENDENT -  b^STRIKE -  bjjADARB -  e“j.

w a s :
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higher rate of increase by  invoking arbitration.238 In fact, the differ­

ence between negotiated and arbitrated rates of increase— which 

were seldom significant— appears to h a v e  decreased s o m e w h a t  dur­

ing the past four years of binding arbitration.239

In short, the formal arbitration process is essentially a con­

servative one in which negotiated salary trends are followed. This 

conservatism is facilitated considerably b y  the structure of the pro­

cess. T h e  majority of school districts c o m m e n c e  bargaining at a p­

proximately the s a m e  time in the calendar year.240 Since arbitration 

proceedings c o m m e n c e  only after negotiations toward voluntary 

settlement fail, contract settlements will occur in a n u m b e r  of dis­

tricts before there is need to render a n y  arbitration award.241 T h e  

participants in arbitration thus m a k e  their offers in the context of 

established salary trends. And, given the statutory admonition to 

examine comparable salaries in the jurisdiction,242 arbitrators are 

highly disposed to follow those trends.240

Therefore, the inflationary effect of arbitration, if any, occurs 

through its indirect influence o n  negotiation behavior. While this 

m a y  s e e m  inconsistent with the general finding that arbitration be-

A series of regressions was conducted for each of the four salary levels. The impasse 
equations for the first two years were significant, in general beyond the 1% level, and ex­
plained between 28 to 45% of the variance in impasse experience. In the last two years, the 
equations explained 20% of the variation in impasse. In all these equations, the dominant 
variable was MEXP, the mean teaching experience of the faculty. Our interviews with mem­
bers of the teachers' unions indicated that this variable captured a "professionalism" factor: 
the more experienced teachers were particularly frustrated with the level of salaries. Interest­
ingly, those teachers in the relatively better-paid school districts demonstrated the greatest 
willingness to arbitrate. Thus salary level was a variable of frequent importance in the regres­
sion equations: the higher the salary at each of the four levels of the schedule, the more likely it 
was that the bargaining unit would proceed to arbitration. It is interesting to note that this 
latter finding is opposite to the initial Wisconsin experience, where low-salaried teachers were 
more likely to invoke arbitration. See W i s c o n s in  R e p o r t , sup ra note 226. at 113. Notwith­
standing, both studies show no salary effect resulting from arbitration usage.

238. T-tests for differences in the rates of salary increase for negotiated and arbi­
trated contracts revealed significant differences for only one salary level (MA8) in the second 
and third years of bargaining (p < .05).

239. This phenomenon is illustrated in Figure 1, which shows minor convergence of 
the arbitration and negotiation salary lines from 1980 to 1983.

240. Most school districts commence bargaining in the late summer or fall, in accord­
ance with statutory timetables keyed to the budget submission date for local towns. See 
C o n n . Gen. S t a t . § 10-I53d(b) (1979).

241. As discussed earlier, see sup ra text accompanying notes 219-2-1, most arbitration 
statutes require that the parties first exhaust negotiation and mediation efforts prior to invo­
cation of arbitration procedures. Connecticut’s statute is similarly structured. See C O N N - 
Gen. S t a t . § 10-153f(b), (c) (1979).

242. See su p ra  note 228.
243. This sane pattern of arbitration bphavior was found in teacher negotiations for 

the province of British Columbia. Sec Thompson & Cairnie. R ep ly , su p ra note 224.
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2 4 -1 . The belief that arbitration provides a means by which weaker bargaining units 
can "catch up" with better-paid units is common in the labor literature. See, e.g., B .  D o w n i e ,
sup ra note 48. at 62 ("[I]t seems logical to assume that regression toward the mean is enhanced
under arbitration because the very high and the very low stand out and the extremes in the 
labour market become more difficult to defend and maintain.''); Howlett. Contract N egotia tion  
A rb it ra t ion  in  the P ub lic  Secto r, 4 2  U .  C lN .  L .  R e v . 4 7 ,  6 4  ( 1 9 7 3 ) .

2 4 5 . See genera lly C O L L E C T IV E  B A R G A IN IN G , s u p ra  n o t e  2 0 4 ,  a t  8 0 - 8 1 ;  B l o o m ,  I s  A r ­
b itra tion  R e a lly  Com patib le w ith B a rg a in in g ? , 2 0  IN D U S . R e l . 2 3 3  ( 1 9 8 1 ) ;  F a r b e r .  Sp litt in g -th e - 
D iifercnce in  In te rest A rb it ra t ion , 3 5  IN D U S . &  L a b . R e l . R e v . 7 0  ( 1 9 8 1 ) .

246. See W i s c o n s in  R e p o r t , sup ra note 226, at 81-85. The data from our surveys of 
school board negotiators and their attorneys in Connecticut support this conclusion. Sixty- 
four percent of the board members considered arbitrator fiscal settlements to be "somewhat 
larger" than prior awards, while 19% reported that arbitration salaries were “much larger." 
The corresponding figures for the school board attorneys were 50% and 4714.

247. See sup ra text accompanying notes 58-64.
24S. See sup ra text accompanying notes 65-71.

havior follows negotiation behavior, it is not. First, the fact that 

arbitration outcomes follow negotiation trends m a y  tend to stand­

ardize salary settlements. T h a t  is, traditionally low-paying school 

districts will be forced to "catch u p ” with better-paying districts, 

thus increasing the statewide salary bill.24" Second, the prospect of 

arbitration m a y  p r o m p t  employers to settle at a higher figure be­

cause of the anticipated costs 01 arbitration. These costs include the 

actual procedural expenses of arbitrating, as well as the risk that 

arbitrators might select the union's position on salary as well as 

other issues.245 T h i s ’latter factor can be particularly important, 

since labor negotiators and employers share the belief (correctly or 

not) that arbitrators tend to inflate salary settlements.246

2. T H E  EFFECT O F  ARBITRATION O N  S A L A R Y  DISPERSION

T h e  possibility that binding arbitration might lead to the 

equalization of salaries within a state has s' cial as well as labor rela­

tions implications. A s  discussed earlier, there have been numerous, 

largely unsuccessful attempts to r e m e d y  inequalities in scho 1 ex­

penditures in recent years.247 These  inequalities, as w e  also have 

noted, are closely related to differences in instructional expendi­

tures.248 Therefore, if theorists of binding arbitration are correct in 

positing a “catch-up” effect for salaries, arbitration might be e m ­

ployed in education to achieve both labor a n d  social reforms.

T h e  effect of arbitration o n  salary equalization should be m a n i­

fested in the degree to which the distribution of district salary levels 

is compressed (suggesting salary equalization) or dispersed (sug­

gesting widening differences). Past studies of police and firefighter

1984:1573 Collective B a rg a in in g  in  the P u b lic  Schools
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arbitration have found minor evidence of salary compression,249 but 

the trend appears to have been short-lived.250 Moreover, a recent 

| study of arbitration in I o w a  school districts actually reveals evi-

den e of slight salary dispersion.251

O u r  findings from a se/en-year review of salary distribution in 

Connecticut reveal thac binding arbitration has little lasting effect 

on statewide salary compression. Instead, arbitration perpetuates 

(and m a y  ultimately increase) the dispersion of salaries that existed 

under collective bargaining. Surprisingly, this dispersion occurs at a 

time when, pursuant to court mandate, Connecticut has attempted 

to redress the inequalities in local school funding b y  providing 

poorer school districts additional revenues with which to fund 

education.252

Figure 2 graphically illustrates the dispersion of teachers’ sala­

ries fr o m  1977 to 1983, based on  a sampling of positions o n  the 

teachers’ salary schedule. A s  the graph slopes upward, the coefficient 

of variation253 increases, thus signifying increasing differences in the 

salaries of puorer a n d  better paid teachers. Figure 2 reveals that sal­

ary dispersion w a s  increasing prior to the advent of binding arbitra­

tion, that salary dispersion plateaued for a brief time after the intro­

duction of binding arbitration, a n d  that prior rates of salary 

dispersion largely resumed b y  the third year of arbitration.

249. See, e.g ., D IS P U T E  R E S O L U T IO N , su p ra note 233, at 73 (police and firefighters 
under conventional arbitration in New York State); F i n a l - O f f e r  A r b i t r a t i o n , su p ra  note 
217, at 144-45 (the dispersion of base salaries declined steadily for Wisconsin police during the 
first two years of package last best offer arbitration, but the d3te was unclear for firefighters).

250. See, e .g ., D i s p u t e  R e s o l u t i o n , su p ra  note 233, at 71. The strong “catch up” 
effect for police and firefighter bargaining under conventional arbitration in New York State 
was limited to the first round of bargaining. But it should be noted that it is difficult to ascer­
tain whether even this limited salary compression can be attributed to arbitration, as the 
"catch up" effect was also operating during the last round of negotiations under the previous 
fact-finding scheme.

251. Delaney, s u p ra  note 79, at 443-44. Unfortunately, Delaney docs not report the 
salary dispersion trend prior to the years under review, 1975-79 to 1980-81. As binding arbi­
tration was introduced in Iowa public schools in 1975-76, Delaney’s work does not indicate 
the initial impact of this procedure upon salary dispersion.

252. See Horton v. Meski'.l, 172 Conn! 61S. 376 A.2d 359 (1977).
253. The coefficient of variation is simply the ratio of the standard deviation of each 

salary level for each year to its mean salary. See, e .g ., F i n a l - O f f e r  A r b i t r a t i o n , su p ra note 
217, at 144. Thus, the lower t1- coefficient of variation, the less dispersion that exists in the 
salary- distribution and vice-\ersa. This statistic is the most standardized measure of disper­
sion, thus allowing ready' comparison between the dispersion of different salary levels on the 
schedule over time. A declining trend in the coefficient of variation is indicative of salary 
compression among school districts.

wimmujn.tuiJ
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F igure 2
Coeflicicnl of Vnrialion for Connecticut School 

Teachers for 1977-78 to 1983-8.1

Advisory Arbitration Binding Arbitration

Bargaining Year

Source: Calculated from data in Conn. Educ. Ass’n, Teacher Salary' Schedules 1977-78 to 
19S3-S4.

This finding seems inconsistent not only with the theory of a 

"catch-up” effect, but also with a widely-held belief that arbitration 

standardizes salary behavior. O u r  further examination of salary 

trends, however, revealed a basis for reconciling the concomitant 

p h e n o m e n a  of standardized salary behavior and continued salary 

dispersion. This explanation is premised on the pervasive practice of 

negotiating percentage increases in salaries, rather than increases in 

actual dollar amounts. W h e n  the trend in dispersion of percentage 

increases is examined, w e  in fact find a compression in salary in­

creases; that is, the range of percentage increases has narrowed since
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the advent of arbitration.254 By negotiating in percentage increases, 
however, the system’s participants ultimately magnify disparities— 
as is evidenced in Figure 2. This is because percentage increases 
build on an unequal salary base; for example, ten percent of 520,000 
yields a larger salary increase than ten (or even twelve) percent of 
515,000. Thus, our analysis indicates that the predictions of salary 
compression are inaccurate not because they are premised on the 
phenomenon of standardization; they err, instead, by disregarding 
the logic of'salary determination in collective bargaining. This logic, 
with its emphasis on percentage changes, has an inherent regressive 
tendency. As a consequence, arbitration can produce salary com­
pression only if arbitrators consciously decide to give poorer bar­
gaining units larger real salary increases than those awarded to bet­
ter-paid bargaining units.255 Otherwise, the standardization of 
salary behavior under arbitration shows no potential to remedy his­
torical salary disparities.

3. THE EFFECT OF AKBITRATION ON SYSTEMWIDE SALARY LEVELS

Even though the evidence does not indicate a salary effect re­
sulting from arbitration usage or salary compression, the conven­
tional wisdom is that the availability of arbitration may produce a 
small inflationary impact on employee salaries throughout the sys­
tem. This conclusion is largely based on the study of arbitration in 
other common law nations—Canada, Australia and Great Britain— 
whose experience with arbitration is much lengthier.256 A small 
number of studies in non-education public service in America have

254. The following chart illustrates the change in coefficients of variation for the an­
nual percentage increase in salary at all salary levels measured in our study, encompassing the 
years 1978 through 1983. With the exception of a few anomalous coefficients—which are prob­
ably a product of the high sensitivity of this measure—the distribution of percentage increases 
has contracted with a fair amount of consistency.

Year BA2 MAS MA13 MS
1977-78 .447 .447 .481 .489
1978-79 .448 .397 .463 .391
1979-80 .320 .250 .340 .355
19S0-81 -■ •2S3 * .281 .383 .351
19S1-82 .293 .266 .593 .410
1982-83 .2S1 .250 .403 .244
255. Assuming unequal salary bases of some magnitude, arbitrators would ha

either 1) award percentage increases to poorer districts that are large enough to yield rea l 
salary catch-up, or 2) award dollar increases that are larger than dollar increases awarded 
bitter-paid bargaining units. Obviously, either action would reverse the usual conservative 
role of arbitrators, and thus are not to be expected.

256. See, e.g., Anderson & Kochan, Im passe  Procedures in  the C an ad ian  Fede ra l S e r­
vice: Ejects on the B a rg a in in g  P rocess , 30 INDUS. Lab. F.el. Rev. 2S3 (1977); Subbarao, Im -
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failed to produce a n y  clear and unequivocal inference regarding the 

impact of binding arbitration u p o n  salaries. Several studies of vary­

ing quality have concluded that compulsory arbitration has h a d  a 

small to m o d e s t  w a g e  effect,257 while others have reported no  

economic impact.258

T h e  evidence fro m  the educational sector gives reason to 

believe that s o m e  statewide salary effect m a y  result f r o m  

arbitration, even though it is difficult to k n o w  h o w  m u c h . 259 O n e

p asse  Choice and  Wages in  Ihe C an ad ian  F ede ra l Service, 1 8  IN D U S . R e l .  2 3 3  ( 1 9 7 9 ) .  See gener­
a lly  B .  D o w n i e .  su p ra n o t e  4 8 ,  a t  5 2 - 5 4 .  i

257. See, e.g ., D i s p u t e  R e s o l u t i o n , su p ra  note 233 (conventional arbitration, 
firefighters and police); F i n a l - O f f e r  A r b i t r a t i o n , su p ra  note 217 (final offer arbitiation, 
Michigan and Wisconsin firefighters and police); Loewenberg, C om pu lsory  A rb it ra t ion  J o t 
Po lice  and  F ire figh te rs  in  P en n sy lvan ia  in  1 9 6 8 , 23 I n d u s . &  L a b .  R e l . R e v . 367 (1969) 
(conventional arbitration); Olson, The Im pac t o f  A rb it ra t io n  on the Wages o f F ire figh te rs , 19 
I n d u s . R e l . 325 (1980) (final offer arbitration, Wisconsin),

The most comprehensive study of binding arbitration in the non-educational public 
sector is that of C o l l e c t i v e  B a r g a in in g , su p ra note 204. This study encompasses a wide 
variety of jurisdictions in the United States, and covers a large number of collective 
bargaining agreements and bargaining years. The authors’ best estimate of the salary effect of 
the availability of arbitration is that it increases salary levels by 1.4 to 4%. I d . at 24,102. 
Their conclusion, after using more refined statistical models to calibrate the arbitration effect, 
is that “arbitration’s causa l influence on higher police salaries may be rather modest overall 
and even nonexistent in several ;.rbitration states." I d . at 103.

The study by Feuille, Hendricks and Delaney ( C o l l e c t i v e  B a r g a in in g , su p ra note 
204) is particularly instructive as to the effects that crude statistical measures can have on 
study results. The researchers employed a series of increasingly refined measures, and 
demonstrated that a large arbitration (or bargaining) effect may often be attributable to 
extraneous factors—for example, the historical level of salaries in a jurisdiction prior to the 
introduction of arbitration legislation. See id . at 98-99 Thus, their original estimate of 
arbitration's effect—3 to 9%—was reduced to 1.4 to 4% upon further analysis. See id . at 22- 
24,102,03.

There is reason to suspect, therefore, that arbitration studies often overestimate the 
impact of arbitration on salaries. See, e.g., in f r a  note 261. Furthermore, very general salary 
data—like those listed in our Tables 5 and 6—should be treated with caution, since they may 
suggest a somewhat exaggerated view of the true effects of arbitration and strike legislation.

258. See, e.g ., Bloom, sup ra note 224 (conventional arbitration, New Jersey police); 
Lipsky & Barocci, F in a l-O ffe r A rb it ra tion  and P u b lic -S a fe ty  Em ployees: The Massachusetts  
Experience , in P r o c e e d in g s  o f  t h e  A n n u a l  W i n t e r  M e e t in g  o f  t h e  I n d u s t r i a l  
R e l a t i o n s  R e s e a r c h  A s s o c i a t io n  65 (1978).

259. To ascertain the "true” effect of the a v a ila b ility  of bargaining on teacher salaries, 
it is necessary to obtain a measure of teacher salaries determined in an arbitration 
jurisdiction, Sa, and a measure of the salaries that the same group of teachers would have been 
awarded were arbitration not available, Sn. Then Sa-Sn would be a "true” measure of the 
effect of the availability of arbitration, as the research design has controlled for all other 
factors that contribute to the determination of salaries. But once arbitration is instigated. Sj, 
never occurs and it is impossible to know what salary levels would have actually been in the 
absence of arbitration.

There are two alternative approaches that can be taken to estimate the effect of the 
availability of arbitration. First, Sa can be compared with Sc, the salary’ level of a group of 
teachers from a jurisdiction without arbitration but that are comparable to the teachers used 
to obtain Sa. Of course, the estimate obtained by Sa-Sc is not likely to be an unbiased estimate


