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FLORIDA: STATE MANDATES ON LOCAL GOVERNMENTS*

The enactment of state mandates on local gov-
ernments is not a new phenomenon in Florida.
Plagued by the perceived and real inadequacies of the
current taxing and revenue structure for local govern-
ments. the issue of state mandates on local govern-
ments is a perennial source of friction among
Florida's governmental entities. When enacting leg-
islation. state policymakers cite the need for state-
wide uniformity, higher levels of service, and ac-
countability. Local officials, on the other hand, argue
that their limited revenue sources, coupled with the
unknown costimplications of state mandates, lead u'
the dismantling of locally established priorities. The
struggle to find an equitable solution to the compet-
ing perspectives continues.

OVERVIEW

General law passed in 19781required the Florida
legislature to estimate the cost of state mandates on
municipalities and counties and to provide fundsora
meansoffunding to payforthecostofnew mandates.

Even though the relevant statutory provisions
have heen relatively ineffective, clarifying provisions
allow forpartial funding ofjoint state-local objectives
and require that the means of financing bear a rea-
sonable relationship to the actual costs incurred.
General laws in which the required expenditure of
additional local funds is “incidental to the main pur-
pose of the law" are exempted.

The Honda Advisory Council on Intergovern-
mental Relations (Horida ACIR) assumed responsi-
bility for the identification of state mandates on local
government beginning in 1978.2 Each year. Florida
ACIR prepares'areport on mandates and submits it
to the governor, the Senate, and the House of Repre-
sentatives. Florida'sapproach isrelatively compre-

*ThC contributions of the staff of the Florida Advisory
Council on Intergovernmental Relations are acknowl-
edged in the preparation of this report, in particular.
Robert Bradley, Mary Kay Falconer. Beth Lines, and
David Cooper.
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hensive. encompassing a wide range of fiscal impacts
on local governments.

Even with the enactment ofhome rule for munic-
ipalities and counties.-1 unrestricted discretionary
revenue sources available to local governments ap-
pear to be limited. Ad valorem or property taxes are
reserved for local governments in the Florida Consti-
tution.4 but arc limited to 10 mills for municipal pur-
poses and 10 mills for county purposes.5 All "other
formsof taxation" arc "preempted to the state except
as provided by general law."tt Other forms include
municipal utility taxes, which are limited to 10 per-
cent of the payments received by the seller.7 and
occupational license taxes, which, with one exception
in 1980, have heen frozen since 1971.8

Another component of the revenue structure,
state revenues shared with local governments, ap-
pears to present a more favorable picture of state
mandates. The Florida Constitution . lows the state
to share "state funds" with local governments.9 The
major programs are the local government half-cent
sales tax program, enacted in 1982,10 and the county
and municipality revenue sharing program, enacted
aspartofthe Revenue Sharing Actof 1972.11 Accord-
ing to estimates from the state Department of Reve-
nue. for fiscal year 1988-89, S683 million was returned
to the municipalities and counties in the "half-cent
program," and S210 million went to the counties and
§212 million to municipalities through the Revenue
Sharing Act program. Another program, the Munici-
pal Financial Assistance Trust Fund, provided S27
million for municipalities. The state revenue sharing
programs are important for ensuring limited success
of state mandates on local governments. Neverthe-
less. there is no clear indication that these programs
comel:iose to covering the costs of state mandates on
local governments.

DEFINITIONOFMANDATES

The most critical aspect of any attempt to study
state mandates on local governments is the definition
ofa"mandate." In Florida's statutes, state mandates



on local governments arc labeled “general laws af-
fecting local financing" and defined as:

anv general law._. which requires a tnunici-
pai’'ty or county Dperform an activity or to
provide a service or facility, which activity,
service, or facility will require the expendi-
ture of additional funds.... Additionally, any
general law which grants an exemption or
changes the manner by wmch property is as-
f?ssed or changes the: authorization to levy
local (axes.. me

.Simply stated, state mandates on local governments
are laws that place requirements on municipalities or
counties through:

1) An erosion of the local tax base;
2) A requirement to perform an activity; or

3) Arequirement to provide as »vicc or fa-
cility.

A definition appealing ir. the Florida ACIR 1980 Cat
alogue of Slate Mandates includes any duty, activity
responsibility, procedural, or programmatic require
ment, constraint, limitation, or exemption that im
poses costs in time or money, without compensation
on a local unit of government.

Using the mandates definition to prepate the
annual mandates review has led to the development
of complex criteria that accommodate a more com-
plete analysis of the actual fiscal impacts associated
with mandates. These criteria are:

1) Acts that require a municipality or
county to perform an activity or to pro-
vide a service or facility;

2) Acts that restrict a municipality’s or
county’s revenue-generating capacity;

3) Acts that repeal or amend previouslyim-
posed mandates or previously imposed
restrictions;

4) Acts that will reduce cosis. increase the
revenue-generating capacity, or share
additional state funds with municipali-
ties and counties;

5) Acts that have a significant long-range
fiscal impact on municipalities and coun-
ties; and

6) Acts that preempt, or place limits on. lo-
cal discretionary authority.

Using a more balanced approach in identifying legis-
lation for review, the first, second, fifth, and sixth cri-

miviviU

teria cover the actual mandates. Hie remaining crite-
ria identify legislation that potentially reduces ih"
negative fiscal impacts. In addition, it should be noted
that school districts and special districts have not
been included in the review.

Number ofMandates

Florida municipalities and counties must comply
with hundreds of state mandates. A single mandate is
actually one piece of legislation or Chapter Law. In
some cases, more than one mandate is included in abill,
and a primary mandate is then identified. For example,
a primary mandate might be a requirement that county
building departments forward the fees collected with
building permits to a trust fund for radon testing. A
secondary mandate might be to require that an annual
report documenting the transfer of this money be sub-
mitted to a state agency by a specified date. The primary
mandate serves as “the mandate” used for tabulations
and subsequent classification.

Using a single piece of legislation as the unit for
enumeration purposes, from the beginning of state
laws through 1987, the Florida ACIR 1988 Catalogue
of State Mandates cites 342 mandates on local govern-
ments.13 An additional 65 mandates weie identified
in 1988, and 38 in 1989, resulting in a total of 445
through 1989 (see Tible 1).

TypesofMandates

Further classification of state mandates has re-
lied on a typology that appeared in Federal and State
Mandating or Lera! Governments: An Explanation df
Issues and Im pactsand in the Uis. Advisory Con*
mission on Intergovernmental Relations publication
State Mandating of Local Expenditures& Each man-
date islabeled as either arequirement or aconstraint.
Requirements are subdivided as programmatic and
procedural. Between 1981 and 1989, the majority of
mandates imposed procedural requirements (57.9
percent). Constraints (24.4 percent) and program-
matic requirements (17.7 percent) were enacted less
often (see Figure 1).

Mandates also are assigned to the following func-
tional categories:

community service
community development
environment

general government

health

personnel

public assistance and welfare
public protection and the judiciary
recreation and culture
taxation and exemption, and
transportation.



Mandate type

Programmatic

Program

Program Quality

Program Quality
Total

Procedural

Reporting
Fiscal
Personnel
Planning/Evaluation
Record Keeping
Performance
Other

Total

Constraints

Revenue Base

Revenue Rate

Expenditure Limit
Total

Total Number of

1981

4.8
14.3
19,0
38.1

4.8
19.0
19.0

14.3

57.1

Mandates Enrolled 21

Distribution ofMandates by Mandate Type, 1981-89

1982

12.5
6.3
18.8

6.2
18.8
125

6.2

43.7

31.3
6.2

37.5

16

1983
3.7
3.7
7.4

18.6

111

22.2

111

111

74.1

18.5

18.5
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Fable 1

Distribution ofM andates Enrolled, by Mandate Type, 1981-SO

(percent)
1984 1985
3.2 8.6
9.7 5.7
— 2.8
12.9 17.1
12.9 8.6
9.7 —
16.1 5.7
12.9 8.6
16.1 31.4
67.7 54.3
19.4 25.7
— 2.9
19.4 28.6
31 35
Figure 1
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1986

9.«
6.8
2.3
18.2

22.7
2.3
15.9

13.6

54.5

18.2
9.1

27.3

44

1987

12.2
6.1

4.1
42.9

65.3

22.5
4.1
2.0

28.6

49

1988
12.3
12.3

20.0
9.2

31
154

53.9

32.3
15

33.8

65

1989
28.9
28.9

13.4

5.2

2.6
28.9

50.1

18.4

2.6
21.0

38

Average

8.5
5.8
3.4
17.7

133
7.5
12.4
3.6
2.7
18.4

57.9

21.2
2.7
5
24.4

326
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Public protection and the judiciary accounted for
an average percentage of 26.4 percent— the high-
est— of all mandates enacted from 1981 through
1989. The three functions wuh the next highest num-
bers included general government (19.3 percent), tax-
ation and exemption (19.1 percent), and personnel
(14.2 percent). In 1989 alone, the percentage of man-
dates in the public protection and judiciary category
reached 28.9 percent, and general government, 23.7
percent (see Figu-e 2).

CostofMandates

The most difficult— and most often desired—
pan of any examination of mandates is determining
the fiscal impact. While fiscal notes on local impacts
generally are available for all legislation,16 most will
not have an identified dollar amount. "Typically, alocal
fiscal impact will be acknowledged with a generic
indication of magnitude: minimal, insignificant, neg-
ligible. or substantial.17 Review of 1989 legislation
indicated that 36 mandates, or 94.7 percent, had un-
identified costs for municipalities and counties in fis-
cal notes available during the legislative session. The
fiscal impact of the two mandates for which a cost
could be determined amounted to $4.9 million. Only
four of the mandate bills had a significant fiscal impact.

Procedures implemented during and following
the legislative session have elevated, to some extent,
the importance of conducting a complete analysis of
the fiscal ramifications of enrolled legislation. Efforts

to derive better estimates of the fiscal impact of legis-
lation on state revenues and programs have helped
stimulate attempts to improve the identification of
state mandates on local governments and the result-
ing fiscal unpacts. Florida ACIR’s development of a
facsimile network intended to allow immediate com-
munication with local officials and a quick turna-
round of requests for information also has improved
the availability of complete and accurate information
on fiscal impacts. Nevertheless, a complete inventory
of these costs has not been produced.

Overview ofthe Pastand a Look into the Future

In retrospect, it appears that Florida's attempts
to provide scrutiny of mandates have had some effect.
In 1985, a review of the role of fiscal notes and legisla-
tive scrutiny in the enactment of statutory mandates
indicated that the number of prefiled mandates had
decreased. Moreover, when the fiscal note identified
the cosrs of a state mandate on local governments, it
was less likely to be enacted. From the perspective of
local governments, however, the mandate problem
has not disappeared. It is possible that increased
awareness of mandates simply pushed their enact-
ment to the end of the 60-day legislative session.
More than 75 percent of mandates identified in 1985
were enrolled during the last three days of the ses-
sion. while 48 percent of all bills were enrolled during
that same three days. Whatever the case, the enact-
ment of mandates is likely to continue despite efforts

Figure 2

1989 M andates, by Functional Classification

General Government

Taxation/Exemption

Community Development
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Public Protection/Judiciary

Recreation/Culture 2.6%

Community Service 2.6%

Environment 5.3%

Health 5.3%

Personnel 7.9%



:Delevate awareness of their negative fiscal impacts
and pull in the reins on the state legislature.

One proposal to limit state mandates on local
governments was advanced successfully during the
1989 legislative session. A joint resolution, or consti-
tutional amendment, was passed and in accordance
with the constitutional referendum requirement will
appear on the November 1990 general election ballot.
While the wording of the amendment is relatively
cumbersome (see page 35). with several qualifications
and a few exceptions specified, it provides that munic-
ipalities and counties would not be bound by any
general law requiring these local entities to spend
funds or take action necessitating the expenditure of
funds unless several conditions are pr:sent. Ibe con-
ditions include the following:

1) The law fulfills an important state inter-
est.

2) Funds have been appropriated to cover
the cost of the necessary expenditure.

3) The law is approved by two-thirds of the
membership of both houses.

4) The expenditure covers a requirement
to comply with a law that applies to all
persons similarly situated.

5) The law is required for compliance with
a federal requirement or with eligibility
requirements for a federal entitlement
for which the participation of municipal-
ities or counties is essential.

In addition, the amendment exempts laws that re-
quire funding for pension benefits, criminal laws,
election laws, and general and special appropriations
acts, ant laws having an "insigniFicant" impact. The
outcome of the general election and the subsequent
implementation of the constitutional amendment
will present several challenges to the Florida legisla-
ture. Ataminimum, the scrutiny of legislation will fa-
cilitate a closer look at local impacts.

DRAWING FROM THE
FLORIDA EXPERIENCE

For all of the successes resulting from areview of
mandates, there have been an equal number of diffi-
culties and some failures. This section highlights sev-
eral key points and presents some of the approaches
that are feasible and effective fora monitoring program.

Limitations ofStatutory Provisions

As mentioned earlier, Florida’s fust attempt to
control and limit state mandates appeared in the stat-

utes in 1972. While it was an ambitious attempt to
guide lawmakers in their deliberations recarding letns-
lation that alfcctcd local government, he provisions
have not been enough. The legislature wall be bound
only by the state constitution. When considering the
enactment of general law intended to limit unfunded
state mandates, constitutional provisions are neccssarv.

Definition of Mandates-Narroiu or Broad

The mandates definition must be the center of
the program selected for review. A narrow definition,
while more manageable in a number of rcsp< :is. is
limited. For instance, excluding (1) statutes that im-
plement "constitutional mandates.” s"’h as the du-
ties and responsibilities of constitutional o f .'ers. (21
eonditions-of-aid programs that require matching
funds from local sources. (3) any mandate that readily
is deemed a statewide necessity, such as law enforce-
ment functions, or (4) statutes that attempt toacmeve
uniformity or that arc applied uniformly in the public
and private sectors, such as workers’ compensation
and unemployment compensation, will bias 'he analy-
sis and make it increasingly difficult to maintain uni-
form standards over time. Keeping a larger mandate
universe, including legislation that amends existing
mandates, reduces costs, increases capacity to gener-
ate revenue, or authorizes additional sharing of state
funds with local governments offers greater opportu-
nity for a more complete treatment of the issue and
an understanding of the ramifications.

Measures of M ultitude and M agnitude

While it is not always evident in the initial stages of
considering ways to prevent mandates without funding,
developing a method for measuring the number of
mandates and the extent of the fiscal Impact is impor-
tant. Selecting a unit for enumerating and an appropri-
ate set of labels indicating the extent of the fiscal impact
will help in attempts to monitor the variations in man-
dates over time. Standardization is critical and. when
done corrjftly, will allow an objective evaluation of the
performance of a review or monitoring program.

M onitoring M andates *

This approach typically involves the identifica-
tion and evaluation of mandates prior to as well as
aftertheir enroliment. Ideally, all legislative commit-
tee staff should be involved, as should an entity simi-
lar to Florida ACIR. The involvement of lobbying
groups for local governments also increases the effec-
tiveness of monitoring efforts. Information must
come from a variety of sources, including local gov-
ernments. Nevertheless, methods for evaluating the
quality of the information ard”fce conclusions drawn
from any fiscal figures submitted must be in place.
Several techniques have been useful in Florida, as
highlighted belc



Fiscal Notes in Analyses of Legislation. A com-
plete and accurate analysis of each piece of legislation is
necessary. Adopting aformat that includes or requires a
section related to local governments is one way to en-
courage obtaining state mandate information. Often,
the appropriate formal refers to a “fiscal note," which
specifies the anticipated fiscal impact of the legislation
on all governments. While these sections are not always
completed, they are an important beginning.

Sunrise Program. Requiring actions by legisla-
tive committees or each house of the state legislature
is another technique for elevating the attention di-
rected to mandates. Requiring extraordinary majori-
ties for the passage of a mandate at one or more steps
in the legislative process can be a useful exercise.
.Another approach recommended by Florida ACIR in
1978 was that the legislature specify a policy objective
in a statement attached to or combined with any man-
date legislation. Both chambers then would be re-
quired to “update" the information in the fiscal note
process to reflect changes in the fiscal impact when
the legislation is amended. In 1982, Florida ACIR
recommended allowing legislation containing state
mandates on local governments to be recommitted to
a substantive committee on a point of order.

Sunset Program. Not discussed earlier, but still
important from the perspective of state mandates in
Florida, is a sunset program for the review of state
regulatory activities. A sunset law enacted in 1978
specifies a timetable by which major regulatory laws
expire unless explicitly reenacted. During the year
prior to the expiration of such a law, staffs for both
houses of the legislature review the law. Legislators
then make the decision to renew or to repeal the law.

Reimbursement Frogram. Probably the most diffi-
cult to enact is a program that requires the reimburse-
ment of local governments for all state mandates. Im-
plementation of this approach would require a
constitutional provision and an elaborate system for
determining costs and reimbursement procedures.
An extension of current state shared revenue pro-
grams could be part of this approach, but the com-
plexities involved could be overwhelming.

CONCLUDING COMMENTS

The Florida approaches have proponents and op-
ponents. The fate of the proposed constitutional
amendment that attempts to restrain the legislature
in its enactment of state mandates on local govern-
ments is not known. Even with its passage, there will
continue to be debates over the issue.

What is clear among the approaches tried and
others considered is the lack of complete, reliable
information on stale mandates on local governments.
Failure to obtain the information needed to conduct
objective and thorough analyses of the fiscal impacts
has contributed to the ineffectiveness of monitoring
efforts in the past. Effective implementation of any of
the approaches mentioned in this report and others will
require accessibility to sound financial information.

Cooperation between both houses of the legisla-
ture. legislative committee staff, and other interested
parties is an objective that, if met. ultimately will
ensure the success of identifying state mandates on
local governments and determining their “real” im-
pact. Whether this cooperation will limit or possibly
eliminate mandates is not a likely scenario. State
mandates on local government are endemic to feder-
alism. Perhaps, though, there can be procedural re-
dress in a system that provides aforum for competing
values and philosophies.
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APPENDIXA

House Joint Resolution Nos. 139 and 40

A joint resolution proposing the creation of Section 18
of Article VH of the State Constitution, relating to
general laws that require counties or municipalities
to spend funds or that limit the ability of counties or
municipalities to raise state tax revenue.

Be It Resolved by the Legislature of the State of
Florida:

That the creation of Section 18 of Article VI of
the State Constitution set forth below is agreed to and
shall be submitted to the electors of Florida for ap-
proval or rejection at the general election to be held
in November 1990:

Article VI

Finance and Taxation

SECTION 18: Laws requiring counties or munic-
ipalities to spend funds or limiting their ability to raise
revenue or receive state tax revenue.

(a) Nc county or municipality shall be bound by
any general law requiring such county or municipality
to spend funds or to take an action requiring the
expenditure of funds unless the legislature has deter-
mined that such law fulfills an important state inter-
est and unless: funds have been appropriated that
have been estimated at the time of enactment to be
sufficient to fund such expenditure; the legislature
authorizes or has authorized acounty or municipality
to enact a funding source not available for such
county or municipality on February 1, 1989. that can
be used to generate the amount of funds estimated to
be sufficient to fund such expenditure by a simple
majority vote of the governing beJy of such county or
municipality; the law requiring such expenditure is
approved by two-thirds of the membership in each
house of the legislature; the expenditure is required
to comply with a law that applies to all persons simi-
larly situated, including the state and local govern-
ments; or the law is either required to comply with a
federal requirement or required for eligibility for a
federal entittement, which federal requirement spe-
cifically contemplates actions by counties or munici-
palities for compliance.

(b) Except upon approval of each house of the
legislature by two-thirds of the membership, the leg-
islature may not enact, amend, or repeal any general
law if the anticipated effect of doing so would be to
reduce the authority that municipalities or counties

have to raise revenues in the aggregate, as such au-
thority exists on February 1 1989.

(c) Except upon approval of each house of the
legislature by two-thirds of the membership, the
legislature may not enact, amend, or repeal any
general law if the anticipated effect of doing so
would be to reduce the percentage of a state tax
shared with counties and municipalities as an ag-
gregate on February 1 1989. The provisions of this
subsection shall not apply to enhancements en-
acted after February 1, 1989, to state tax sources, or
during fiscal emergency declared in a written joint
proclamation issued by the president of the senate
and the speaker of the house of representatives, or
where the legislature provides additional state-
shared revenues which are anticipated to be suffi-
cient to replace the anticipated aggregate loss of
state-shared revenues resulting from the reduction
of the percentage of the state tax shared with coun-
ties and municipalities, which source of replace-
ment revenues shall be subject to the same require-
ments for repeal or modification as provided herein
for astate-shared tax source existing on February 1,
1989.

(d) Law adopted to require funding of pension
benefits existing on the effective date of this section,
criminal laws, election laws the general appropriations
act, special appropriations acts, laws reauthorizing but
not expanding then-existing statutory authority, laws
having insignificant fiscal impact, and laws creating,
modifying, or repealing noncriminal infractions, are ex-
empt from the requirements of this section.

(e)The legislature may enact laws to assist in the
implementation and enforcement of this section.

BerT FURTHER RESOLVED thatin accordance
with the requirements of section 101.161, Florida Stat-
utes. the title and substance of the amendment pro-
posed herein shall appear on the ballot as follows:

LAWS AFFECTING
LOCAL GOVERNMENTAL EXPENDITURES
OR ABILITY TO RAISE REVENUE
OR RECEIVE STATE TAXREVENUE

Excuses counties and municipalities from com-
plying with general laws requiring them to spend
funds unless: the law fulfills an important state inter-
est; and it is enacted by two-thirds vote, or funding or
funding sources are provided, or certain other condi-
tions are met. Prohibits general laws that have certain
negative fiscal consequences for counties and munici-
palities unless enacted by two-thirds vote. Exempts
certain categories of laws from these requirements.

Filed in Office Secretary of State June 21,1939.



Notes

1Florida Statutes. Section 11.076.

EmHonda Statutes. Section 163.705(3). states. As soon as
practicable after the enactment or adoption of any new
state program or increase in ihe level of services rendered
in an existing program, which action substantially in-
creases the expendituresofor reduces the revenue or reve-
nue producing ability of counties or municipalities, the
council shall analyze such action. The council shall send its
analysis and report thereon to the Governor and presiding
officers of the Legislature no later than 30 days prior to the
convening of the next regular legislative session. Each
analysis shall include the council’s recommendation and
its identification of new sources of revenue required to
fund the increased cost of. or to offset the revenue loss in-
curred because of the action.

1Florida Statutes. Chapter 166. Municipalities: Florida
Statutes. Chapter 125. Counties.

‘Florida Constitution. Article VII. Section 1

5Florida Constitution, Article VII. Section 9.

6Florida Constitution. Article VI, Section 1(a).

"Florida Statutes. Section 166.231.

’ Horida Statutes. Chapter 205.

v Florida Constitution. Article V1. Section 8.
10Honda Statutes. Pan VI. Chapter 218,

N Honda Statutes. Pan Il. Chapter 218.

|: Honda Statutes. Section 11.076.

1The figures are not consistent with the total in Table 1be-
cause of a change in the definition of mandates. The tunc
penod covered also is different. The catalogue counts
mandates before 1981.

‘“Catherine Lovell, et al.. federal and Stale Mandating on
Local Governments: An Explanation of Issues and Impacts
(Riverside: University of California. 1979).

15U.S. Advisory Commission on Intergovernmental Rela-
tions. State Mandating of Local Expenditures (Washington,
DC. 1978).

16Economic impact required in Florida Statutes. Section
11.076, and in rules for the Senate and House.

I'Thresholds used fordetermining the presence ofa"signif-
icant” mandate vary. Two used as references in the work of
Honda ACIR are fiscal impacts that exceed S50.000 annu-
ally or those requiring one additional full time staff person
or the equivalent



MASSACHUSETTS: THE MANDATE STATUTE

This chapter explains how the Massachusetts
mandate statute came about and how it functions;
gives a nutshell summary of the law, what it requires,
major elements of mandate findings, and exceptions
to the general mandate-funding rule: and briefly de-
scribes other functions of the Division of Local Man-
dates (DLM).

The Massachusetts mandate statute came about
aspan of what is called the Citizens Taxpayers Revolt.
Proposition 2'/j, similar to the Proposition 13 initia-
tive in California.1lt was overwhelmingly approved at
the general election in November 1980. Particularly
interesting, and very important to the administration
of the mandate statute, is that the voters adopted this
initiative after the legislature had had the opportuni-
ty first to aa on bills that would have accomplished
similar aims. The house and the senate both rejected
proposals to implement a version of Proposition 2'/j,
which also included aseaion to create aDLM and the
mandate-funding rules that now govern legislation
and regulations in Massachusetts.

The local mandate statute is an important ele-
ment of what some call the Proposition 2lli success
story in Massachusetts. Opponents of the tax reform
measure argued before the fact that it would bank-
rupt local governments. Vastly increased amounts of
local aid, general revenue sharing from the state gov-
ernment to cities and towns, were probably the major
reason for the success story. The fact that Massachu-
setts has a local mandate statute requiring state fund-
ing of new programs is almost an equally important
element of the faa that cities and towns have not
gone bankrupt— and still continue to provide area-
sonable level of public services at the local level in
Massachusetts. Recent limits on the growth in state
tax revenues2 and a number of major new state pro-
grams. however, are likely to inhibit the legislature’s

*Emily D. Cousens wrote this article, which first appeared
in Michael Fix and Daphne A. Kenyon, cds.. Coping with
Mandates: What are the Alternatives (Washington, DC: Ur-
ban Institute Press. 1990). Repnnted with permission of
The Urban Institute.
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AND ITS APPLICATION*

ability to continue the trend of large annual local aid
increases. Predictably, this may result in more munic-
ipal court challenges to unfunded state mandates.

The Eay State local mandate law is prospeaive. It
constrains state activities imposing costs on local gov-
ernments that take effect on or after January 1 1981
The original version of the citizens initiative would have
had the Commonwealth paying for all mandates, even
those enacted priorto 1981. That requirement was easi-
ly seen as unworkable. Accordingly, the first year after
the statute was enaaed, the legislature made several
coireaive amendments. One was to insert the January
1, 1981 trigger date. This was reasonable because the
problem of identifying past mandates and the cost of
assuming them were prohibitive. Further, by having a
certain trigger date of January 1 1981. the legislature
and state agencies were now on notice that the rules
were different, and they would have to think carefully
about the local impaa before they would aa.

In summary, this mandate-funding rule provides
that any law or agency rule or regulation taking effect
on or after January 1, 1981. that imposes additional
costs on any city or town is effective only if the Com-
monwealth assumes the cost. In the absence of state
funding, the statute allows communities to comply
voluntarily with a state mandate, but it does not re-
quire compliance. It does not, however, allow the
community to make this decision on its own. Thestate
auditor, for that matter, cannot make adecision thata
law will be ineffective due to lack of state funding...
because of the separation-of-powers doctrine. Only
the judicial branch can declare an act of the legisla-
ture to be ineffective.

Accordingly, the local mandate law allows an ag-
grieved city or town to petition Superior Court for
declaratory relief. The court may order that the com-
plaining city or town be exempted from having to
comply with the law or regulation if. in fact, the court
agrees with the allegations. In one such case, the state
Supreme Court exempted municipalities from having
to cany out more private-school transportation respon-
sibilities than were previously required. This is known as
the Lexington3decision, discussed below.



One section of Proposition 2'h created DLM. It
isa new division within the state auditor’s office. The
law requires that division to review any post-1980 law
or regulation that a municipality suggests is imposing
new costs and to determine the amount of that cost.
In any litigation, the amount of the cost imposed, as
determined by DLM. would be prima facie evidence
of the amount of state funding that would be neces-
sary to sustain the mandate.

By the express terms of the statute, it might appear
that the work is limited to providing evidence for man-
date litigation. But. in practice, more has to be done
because DLM cannot determine the amount of cost
imposed before it determines that there is truly a new
obligation on acity or town that meets the elements of a
mandate finding. DLM is very stria about this proce-
dure because it is important to the auditor that he not
be seen necessarily as a municipal advocate or as a state
advocate. Toward that end, the office goes through a
rather painstaking process in maldng decisions.

Note that the statute only allows a aty or town to
submit written notice to DLM to ask for a mandate
ruling. This provision does not include regional school
distrias, other regional entities, or counties. The statute
is so written, and the statute is what governs the work.

Even though DLM'’s decision is not necessarily
final, it has to come to a firm conclusion that there is. in
fact, a new cost imposed on a community. Upon proper
petition from acity or town, it looks for the elements of
a mandate finding. In doing so, it establishes that the
regulation or law was, in fact, effeaive on or after
January 1,1981. Then it determines that there is a cost
imposed and that there has been no appropriation by
the Commonwealth to assume the cost. Determining
that there is, in fact, a cost imposed on a city or town by
the law or regulation is often the most difficult part of
the legal determination to be made. Clearly, as DLM
sees them, conditional grants— compliance conditions
that would be prerequisite to receiving a state grant—
would not be costs imposed by the Commonwealth.
They would not because a muniripaiity would have a
way to avoid the expense. If the city or town does not
wish to perform this service, then it may decline the
grant. Local option or the ability of a community to
rescind prior acceptance of a law would defeat a man-
date finding. This point can be made even when it is
difficult for a city or town to decline local acceptance.
An example is the recent amendments to the state
Workers Compensation Aa that imposed many new
costs on communities. In the final analysis, even though
realistically no community is going to rescind its accep-
tance of the Workers Compensation Aa, that option
was there. Court authority requireE«'his type of inter-
pretation. DLM calls it the Lexington hard choices
doarine.41t would be a hard choice and sometimes an
impossible one as far as labor negotiations go to rescind
acceptance of the Workers Compensation Aa or many

other local option programs. But there is that choice.
.And the State Supreme Court in the Lexington decision
stated that when there is such choice, there is not a
mandate within the meaning of the statute.

Another interesting point from the Lexington de-
cision provides that when DLM determines whether
a state appropriation has been made to assume the
cost of any given new program, undesignated in-
creases in general local aid will not satisfy. DLM has
to find a specific appropriation for the specific pro-
gram within the state budget.

'ike most states, Massachusetts has several excep-
tions to the mandate-funding rule. By statute, there is
an explicit exception for costs imposed by a court deri-
sion or costs imposed by a law or regulation adopted asa
direa result of a court decision. With this in mind,
mandate scrutiny has to include a review of all relevant
coun decisions on a given topic to ensure that the court
exception/exclusion docs not apply in any given case.

By interpretation. DLM also makes exceptions
for federal pass-through laws and regulations. An
example is the federal handicapped Accessibility to
Polling Places Act and accompanying state regula-
tions. In the final analysis, DLM concluded that state
regulations implementing the act required no more
than was required by the federal law. Accordingly,
there was no new state-mandated cost. Although it is
sometimes difficult to draw the line, DLM finds in
favor of a municipality if a state regulation imposes
costs beyond the federal requirement.

Also by interpretation, DLM makes exceptions
for laws that regulate private industry and indirectly
increase the costs of running municipal government.
An example is the recent Solid Waste Management Aa.
a major initiative in Massachusetts, whereby private
owners and operators of certain solid waste facilities
had to make expensive environmental protection im-
provements to their equipment. The result is in-
creased tipping fees for municipalities. Nonetheless.
DLM concluded— again trying to be just as fair to the
state asit is to the cities and towns— that this tipping-fee
increase resulted more from the contractual relation-
ship with the facility than from the state statute. Law or
regulation must be found to impose the cost on a city or
town before state funding obligations attach.

Generally, the Massachusetts mandate statute ap-
plies to all types of laws. They include educational,
environmental, and public-safety laws, but not laws reg-
ulating the benefits of municipal employment. At the
same time Proposition 2'/2was enacted, the voters also
adopted an amendment to the Massachusetts constitu-
tion: it provides that the types of laws regulating the
wages, hours, benefits, and conditions of municipal em-
ployment can be imposed against municipalities if there
is a two-thirds vote of each branch of the legislature.5

The Massachusetts mandate law requires state
funding for even meritorious programs. This require-



ment is contrary to Janet Kelly’'s observations on
South Carolina." Some South Carolina officials seem
not to mind social-policy state mandates— they do not
complain about costs for new programs they see as
justifiable. In Massachusetts. local officials seek reim-
bursement even when they agree with the policy behind
a new mandate. They have this statutory right. If the
legislators want to implement a statewide policy and it is
important enough to them, they will have to find the
money to fund it. This attitude fits into the economic
context in which the local-mandate statute was created.
Massachusetts cities and towns are restrained by Propo-
sition 2'/j. They cannot raise additional revenues to
support even meritorious programs. So the legislature
has to put its money where its mouth is.

Generally, if DLM establishes the elements of a
mandate finding with no exceptions, it begins the
cost-documentation process, first with the individual
petitioners. It then makes statewide estimates.

The effects of a mandate determination under the
Massachusetts statute are varied. On clear issues when
the auditor finds a state mandate, the legislative re-
sponse is generally positive. It ison clear issues in which
the legal arguments are straightforward and the pnee
tag is not too high. DLM communicates its findings to
legislative leaders, and very often the funds are appro-
priated. The legislators benefit by saving their constitu-
ent communities the expense and time of litigation.

Other times, particularly on expensive items, leg-
islators are reluctant to fund DLM determinations
until an issue is decided in court. One landfill-related
matter has been pending for three years. Throughout
this period, several legislators whose constituent
communities are affected by this new landfill regula-
tion have filed bills to fund the costs imposed upon
their communities as determined by DLM. But, in
each case, the funding bills were defeated during the
floor debate pending court determination of the is-
sues. This controversy is currently pending before the
Massachusetts Supreme Judicial Court.

When there is a no-mandate finding, a community
still has the opportunity to go to court and challenge
DLM’s decision, jferf that has not happened yet.
No-mandate determinations are turned overto aDLM
section known as the Sunset Program.7 It has authority
to make recommendations concerning any law, even if
it was effective before 1981. In thisway, DLM can offer
some further level of review for municipalities. Even if a
law does not require state funding in the strict sense,
DLM triesto determine whether the law may be unrea-
sonable or should be modified in some other way.

A mandate-rcimbursement law like the Massa-
chusetts version provides a reasonable balance be-
tween the interest of local and state policymakers.
There is a general expectation that mandated pro-
grams will be state funded. This feeling provides
more independent decision-making authority for lo-
cal budgeimakers who must work within the limits of
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Proposition 2'/2 On the other hand, strategics are
available to the legislature for implementing state-
wide policy initiatives affecting local spending.

Should the legislature specifically desire, it can
override the local mandate-funding rule. It can in-
clude explicit language in any law providing that a
new service must be lundcd by municipalities, not-
withstanding the provision of the local mandate law.
The legislature has not yet exercised this option.

New programs can be imposed as irresistible con-
ditions to state-aid distributions. This provision is a
twist on the Lexington private-school transportation
case. After the court held the communities no longer
had to provide certain unfunded mandated transpor-
tation services, the legislature attached a proviso to
the local aid item that has traditionally given state aid
for several kinds of transportation: regular transpor-
tation, bilingual, and so forth. Any community that
did not furnish private-school transportation would
not receive its general school-transportation aid—
truly an irresistible condition, because it involved
large sums of money for most communities. Nonethe-
less, the court concluded that imposing such a condi-
tion was within the prerogative of the legislature.

DLM isseeing agrowing use of local option legis-
lation, particularly in the property tax exemption ar-
eas. Quite often, the Ways and Means Committees
call the office, and after discussing a matter, they
amend a bill to include local option language. The
DLM staff is pleased when that happens because
some say that this exchange is really what Proposition
2V2isall about, giving more decision-making power to
the local level of government.

Few laws have passed since 1980 without some
discussion of the local mandate issue if a matter im-
pacts local government: The auditor’s decisions are
often quoted during house and senate floor debates.
And local officials rely heavily upon DLM to continue
this kind of work. Again, the state auditor’s office is an
important factor in having made it possible for munici-
palities to live within the limits of Proposition 2'/2

The legislature is keenly aware that the local
mandate-funding rule was avoter initiative. It knows
now that if it does not stick with its part of this bargain,
the citizens can go back to the polls and give them an
even more stringent Ipcal mandate s’atute that they
would have to live with.

Several states are doing just that. The Massachu-
setts mandate law is not a constitutional amendment,
so the legislature has some leeway. And, states may
want to consider this point as adefensive measure. Of
course, no legislature would voluntarily bind itself to
a niandate-funding rule. But. if states at least take some
steps up front to ease the burden of costs imposed on
local governments, they may find themselves in a better
position to resist what might be a citizens’ initiative to
require funding of any statewide policy.



POSTSCRIPT

Since initial publication of this article in early
1990. the Massachusetts Supreme Judicial Court re-

versed an earlier superior court decision regarding
local versus state funding duties for liner installations

at municipal landfills. In Town of Norfolk v. Depart-
mento fEnvironmental Quality Engineering,6the state’s

highest court stated that the Massachusetts mandate
law .. applies to regulatory obligations in which the
municipality has no choice but to comply and to pay the
costs." The court reasoned that (1) since there is no
state requirement that a municipality operate a landfill,

and (2) since the majority of cities and towns contract

for this service, the cost of state regulations requiring
liners could be avoided by contracting trash disposal
with a commercial enterprise. Accordingly, the court
rule d that the state could require the Town of Norfolk
to line its municipally owned landlill at local expense.

The Massachusetts Slate Auditor’s Division of

Local Mandates (DLM) reads the Norfolk decision
narrowly. DLM analysis indicates that relatively few
state mandates can meet all criteria cited by the court
as grounds for exclusion from the local mandate law.

Notes

1St. 1980. ¢.580 provides that property taxes assessed in anv

cityor town may notexceed 2.5 percent of the total full and
fair cash value of taxable properly within the town. This
sum iscapped at 102.5 percent of the maximum levy limit
of the municipality in the prior fiscal year.

: At the November 1986 state election. Massachusetts vot-
ers approved a measure limiting the allowable growth in
state tax revenues to the average growth in wages and sala-
ries over the prior three years. Any excess raised over al-
lowable revenues must be refunded to income uixpayers.
See M.G.L C.62F.

3Town of Lexington v. Commissioner of Education. 393
Mass. 693 Mass. (1985).

‘Town of Lexington v. Commissioner of Education. 397
Mass. 593 (1986).

5See Massachusetts Constitution. 115th Article ol: Amend-
ment

6See Janet M. Kelly, "Assessing the Extent of the Mandate
Problem in South Carolina.” in Michael Fix and Daphne
A. Kenyon, eds.. Coping with Mandates: Whatare ilie Alter-
natives? (Washington. DC: Urban Institute Press. 1990).
pp. 63-68.

7M.G.L c.11.5.6B
>407 Mass. 233(1990)



The Massachusetts Division of Local Mandates
(DLM) is placed within the Office of the State Audi-
tor. headed by an uidependent elected official. Its
genesis is important because it means that DLM’s
rulings on whether post-1980 state laws, rules, and
regulations violate Proposition 27?and the local man-
date statutel and should therefore be state funded
are impartial. If the state requirements are based on
pre-1981 authority, allow for local acceptance, or
stem from court orders or federal mandates, then the
local mandate statute does not apply.

It also means that DLM's determination of the
expenses municipalities incur or anticipate due to
state-mandated programs are calculated accurately
and fairly. For example, financial cost models are
used to compute the estimated costs of pending legis-
lation and draft state regulations. In addition, the
anticipated cost savings a particular proposed or ef-
fective law or regulation may generate for cities and
towns are considered, when appropriate, in arriving
at the state’s net funding obligation. For unfunded
state programs already in effect, DLM requires mu-
nicipalities to submit cost documentation, such as bill
receipts, payroll data, cost quotes, and so on, as evi-
dence that expenses were incurred or are anticipated.
In other instances, a cost claim form is forwarded to
local officials, who are then asked to detail incremen-
tal state-mandated expenditures and to sign a verifi-
cation clause to attest that the costs are genuine.

In summary, DLM believes that the way to main-
tain the respect and credibility of both state and local
officials is to continue issuing sound, impartial legal
rulings on the applicability of the local mandate law to
state-mandated programs, to employ the latest in
computer cost-modeling techniques to estimate po-
tential statewide costs, and to require verification of
mandated expenses from municipal officials.

« Anthony V. D’Aiello wrote this article, which first ap-
peared in Michael Fixand Daphne A. Kenyon, eds.. Cop-
ingwith Mandates: What are the Alternatives? (W ashington.
DC: Urban Institute Press, 1990>
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As DLM strives toward these ends, more and
more legislative committees and state agencies are
contacting DLM before the fact-before promulgat-
ing costly laws and regulations. Today, DLM fre-
quently works with these state officials to help draft
new state programs that will be consistent with the
local mandate law. It also provides them with state-
wide cost studies that identify the financial impacts
proposed unfunded laws and regulations would have on
municipalities. This practice is consistent with the audi-
tor's proactive stance, seeking consensus to fund
state-mandated programs in the initial proposal stages.

UP-FRONTFUNDING VERSUS
REIMBURSEMENT

An important interpretation of the local man-
date provisions of Proposition 2V2is found in a 1985
Massachusetts Supreme Judicial Court decision,
7bwn of Lexington v. Commissioner of Education.2The
state’s highest court ruled that laws are ineffective
when they are enacted without provisions for state
assumption of local costs in each year the costs are
imposed. The decision also stated that this funding
should come in the form of up-front monies.

Nevertheless, new state programs continue to
become effective without this state funding commit-
ment. Although exact numbers are hard to come by,
DLM has an overall sense that these instances are
stages of enacting new state programs. Surprisingly,
more and more legislators and state agency heads are
complying with this spirit of Proposition 2V2 for it can
result in the smooth local implementation of pro-
grams important to them, while avoiding the risk of
D LM sdetermining that the program is subject to the
local mandate-law and the courts’ ruling them inef-
fective. This latter ruling would essentially exempt
municipalities from the mandated provisions until
state finding is provided, and provided up front.

In short. DLM's position and, naturally, that of
local officials, is that state funding should be up front
so communities do not have to appropriate and ex-
pend limited financial resources in anticipation of



state reimbursements later. For this reason, provi-
sions of the local mandate law were incorporated into
Proposition 2'/2to balance the fiscal constraints Prop-
osition 2Vj placed on local governments’ property tax
revenue-raising capabilities.

Up-Front Funding Process

In keeping with its proactive stance, DLM follows
legislation through acomputer tracking system tied into
the legislature’s computer system. More than 6.(XX)
pieces of legislation are reviewed by staff yearly for
mandate implications. "Big ticket" unfunded mandate
bills are pulled out and action is taken. Hundreds of
proposed regulations are also reviewed yearly.

DLM legal staff checks that the bills would in fact
impose new financial impacts on cities and towns. The
research unit then attempts to attach a price tag to
the legislation. It does so by sampling 40 cities and
towns representative of the entire state in terms of
population and other demographic variables. The
survey instruments are concise and not burdensome
to local officials, so that local cost data can be quickly
gathered and tabulated. DLM also creates computer
cost models to calculate the numbers and to translate
them on astatewide basis for 351 cities and towns over
athree-year period. Future-year costs are sometimes
tabulated using inflation factors. Public and private
sectors provide other relevant information and cost
data. For instance, if unit costs for mandated equip-
ment purchases can be obtained from private-sector
sources, this information can be plugged into the cost
model and statewide costs computed in a matter of
seconds, without going the survey route. DLM some-
times works with legislative committees and state
agency officials in a combined effort to cost out pro-
posed mandated programs.

DLM’s legislative unit then takes over, contact-
ing legislative committees and state agencies and ad-
vising them of DLM'’s concerns and cost findings.
Ideally, a consensus is formed that the new program
requires a state funding commitment, and either the
funding isappropriated and provided to communities
up front so that local finances are not affected, or the
program is not mandated.

This system has worked on several issues. The
1984 suicide prevention law3 required in part that
local lockups make theirjail cells suicide proof. DLM
advised the legislature— based on information re-
ceived from local police chiefs and their association—
that this proposition was expensive, that it would
require more than the Sl million reimbursement ap-
propriated for renovation costs. A total of S10 million
was soon appropriated and has been provided to cities
and towns on an up-front basis by the Governor’s
Office for Administration and Finance.

In 1983, DLM reviewed an added-polling-hours
bill that, in effect, mandated cities and towns to keep
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their polling precincts open an additional three hours
for state elections.4 Through a representative sam-
pling of communities. DLM projected the statewide
added-personncl and other fixed costs (e.g., rent,
heating, and lighting) that the bill would impose on
cities and towns. A funding commitment was soon
added to the bill, and the legislature authorized DLM
to certify local costs for each election. As a result,
since 1984. $3 million has been provided to cities and
towns in up-front monies for election costs.

DLM also identified a 1984 right-to-know bill as
potentially costly mandate legislation. A quick survey
estimated statewide costs. DLM presented its find-
ings to the legislature, and since then, nearly $1 mil-
lion in up-front monies has been made available to
local officials for costs incurred complying with the
environmental investigative and reporting require-
ments of the new law.5In handling this funding issue,
the executive branch is using an up-front funding
vehicle that forwards cities and towns per-capita
monies that are then drawn down on a quarterly basis,
providing that local governments give an account to the
governor’s office on how the money is spent. DLM
considers this mechanism an ideal way of satisfying the
funding requirements of the local mandate law.

In 1986, DLM assisted the legislature and the
Department of Education in estimating three-year
costs for the school breakfast bill.6 Through survey
information and by deducting federal funding for
school breakfast expenses, DLM estimated costs for
affected school systems. Today, about $710,000 has
been targeted in up-front state funding.

A final example is a 1987 bill7 that would have
required local police agencies to pay for enrolling
their part-time police in full-time police officer train-
ing courses. Based on information gathered from the
Executive Office of Public Safety and through sur-
veys, DLM estimated these costs at nearly $25 mil-
lion. The bill was refiled in 1988, but again it did not
pass, given the costs involved.

In short, by getting involved early in the process
and by establishing positive relationships with state
officials, DLM can ensure that state funding is pro-
vided before, not after, the fact, and can ensure that,
in any case, it is provided.

The ReimbursementProcess

In reality, new mandated programs become ef-
fective without state funding. The local fiscal impact
is not considered until local officials begin com-
pliance. These local officials turn to DLM when they
are faced with mandated costs they have not antici-
pated and budgeted for. Then DLM srole isto deter-
mine what affected municipalities have spent or ex-
pect to spend. As mentioned above, verifiable proofis
required of incurred or anticipated expenses. DLM'’s
determination of this amount can then be submitted



in court as pruna facie evidence in suits brought bv
cities and towns to seekan exemption from the man-
date until state funding is provided.

During DLM's cost-documentation process.
DLM attempts to determine the statewide costs im-
posed. This process enables DLM to recommend to
state agencies or to the legislature the amount of
reimbursement necessary not only for one petitioning
community but for all 351 cities and towns. The pro-
cess may require municipal officials to submit cost
documentation or complete signed cost claim forms.
D LM ’sjob then isto make its findings available to the
legislature and state agencies with the hope that state
reimbursement will be appropriated and distributed
to affected cities and towns.

An example of how this system works was in 1986.
when the legislature enacted the Race and Primary
Language law.8This unfunded statute required anew
one-time census taken by municipal census officials.
They were to identify and report to the Secretary of
State the race and primary language of residents.
Through cost claim forms and by unit costs gathered
from private computer service bureaus for new cen-
sus lists, DLM determined statewide costs that it
presented to the state agency. The state agency then
requested and was granted an appropriation of
S900.000 to reimburse the expenses incurred by cities
and towns, as certified by DLM.

A last example is the 1983 State Department of
Public Health ambulance service regulations,9 which
were promulgated without state funding. Today the
legislature still reimburses affected cities and towns
for past costs. These costs are first gathered and certi-
fied by DLM.

ROADBLOCKS TO SUCCESS

Concerns are raised when the legislature pays for
the mandates it imposes on cities and towns out of the
local aid fund. This fund, officials believe, should be
state revenues shared with local officials without any
strings attached; they should not be used to fund
mandates. When the economy of the state is less than
healthy, legislators and the executive branch may not
be inclined to agree with DLM to fund new state-
mandated programs.

Massachusetts experienced tremendous revenue
growth during the 1980s. However, arecent trend of
spending growth in excess of revenue growth, along
with severe revenue shortfalls, has created a structur-
al revenue-spending gap, which has existed for at
least three years. Consequently, the governor and
legislative leaders are considering both temporary and
permanent new taxes, among other measures, to assist
in balancing the FY 1989 and FY 1990 budgets. Given
the state’s new fiscal reality, FY 1990 budget proposals

call for a reduction in direct local aid. Ibtal local aid
(comprised of direct and indirect aid. lottery ai 1 and
resolution aid) almost doubled from FY 1983 to FY
1989 ($2.1 hillion to $3.9billion). But proposed FY 1990
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financial assistance, along with an overall decline
since 1981 of property tax revenues brought about by
Proposition 2'/,. has led the legislature to prooose
further modification of Proposition 2»/,. One propos-
al would allow city councils and town meetings by a
two-thirds vote to assess property taxes for debt ser-
vice outside the limits of Pioposition 2'/2without ob-
taining voter approval. Also in 1987. Chapter 229 of
the Acts of 1987 allowed communities to pass an
ovemde of Proposition 2'/j to increase general reve-
nues with a simple majority vote, instead of the pre-
viously required two-thirds voter approval. However,
less than half the Proposition 2'/2-override attempts
in the state's 351 cities and towns have been succes-
sful. even with this less-restrictive override provision.

Sometimes legislators and state officials label
DLM a, aroadblock to successful local implementa-
tion of important state programs because it raises the
mandate issue. Although the merits of a new law or
regulation are commendable, cities and towns must
be assisted in paying for them, especially today, given
state and municipal financial problems. DLM has
thus increased its efforts to provide state
policymakers with timely local cost impacts of pro-
posed state programs. As a result, these officials are
far more reluctant to pass costly local mandates.

Another roadblock can be gathering cost data
from part-time officials of small communities. Of the
351 cities and towns in Massachusetts, 123 towns have
less than 5.000 residents. However, because input
from these local officials is needed, for it is these
small towns that most often feel the biggest negative
impact from state mandates. DLM keeps in constant
contact with them through its field services staff, and
designs surveys and cost claim forms that are quick
and easy to complete.

FACTORSAFFECTING
DLM'S SUCCESS

DLM staff has varied and experienced back-
grounds. Some are also part-time town clerks, select-
men. city councilors, and assessing officers. One wasa
three-term mayor. Seme have worked in other mu-
nicipal and state agencies. Many have, or are working
toward, law and master’s degrees. They also partici-
pate in courses and seminars intended to further edu-
cational and professional careers.

Anotherfactor contributing to DLM success is its
field services and legislative liaison units. DLM has



established positive working relationships with local
officials and their various municipal associations, leg-
islators. and state agency staff. As a result. DLM
receives about 500 written inquiries a year concerning
state-mandated programs from local and state officials.
It also responds to about 600 phone calls annually,
providing information and assistance to municipal and
state officials, and re\ iews and certifies hundreds of cost
claim forms and sur/eys yearly for state funding.

Another factor contributing to DLM's effective-
ness is the continuing refinement of its computer cost
model. The data bank and cost-modeling techniques
are more advanced than those of most state agencies.
Costing out mandates is as much an art as a science—
there are relatively few rules to follow. DLM staff is
given considerable leeway for judgment and for com-
ing up with innovative methods of cost analysis and
estimation. All activities are accomplished on an an-
nual budget of $860,000.

DLM work is easier when the legislature completes
its own estimates on the local costs of legislation. It is
also easier when the executive branch fulfills the intent
of the Governor’s Executive Order 145. which requires
state agency heads to estimate the municipal fiscal im-
pacts of the regulations they propose. Given the au-
thor’spersonal experience, there continues to be a need
for DLM. It will not become extinct for lack of un-
funded state mandates proposed or enacted.

CONCLUSION

Since DLM’s beginning in 1983, nearly $20 mil-
lion in state funding has been provided to cities and
towns for mandated requirements, either up front or
in reimbursements. More important, millions of oth-
er dollars in potential state-imposed costs were not
imposed because of concerns DLM raised. DLM in-
tends to continue meeting its objectives.

POSTSCRIPT

Since initial publication of this article in early
1990. concerns expressed about the status of the Mas-

sachusetts fiscal picture have grown. A $1.2billion tax
package was passed in mid-July, raising income taxes
by about 20 percent, nearly doubling the state gaso-
line tax. and expanding the sales tax to a wide variety
of business and personal services. Nonetheless, some
analysts project that the S13.6 billion state budget
proposal for fiscal 1991 will be $300 million to $400
million out of balance. This shortfall does not include
approximately $240 million needed to finance bond-
ing to pay off the fiscal 1990 spending deficit.

Moreover, a citizens' taxpayer group anticipated
the tax increase measure and has obtained signatures to
place an initiative petition on the November 1990ballot.
This petition would repeal the tax increases and roll
back state fees, fines, and taxes to 1988 levels. Analysts
project that the citizens' initiative would require state
spending cuts of $5 billion over the next three years.

In such a climate, it is reasonable to expect that
the legislature might look more to local resources for
funding necessary services. At the same time, Massa-
chusetts cities and towns no longer will enjoy the
significant annual local aid increases to which they
had become accustomed. The Massachusetts State
Auditor’s Division of Local Mandates (DLM) fore-
sees a growing importance of its cost estimation work
for the legislature. Many of the same factors impair-
ing state finances are at work on local finances. With
all of this, DLM expects more aggressive resistance
from municipalities to state mandated spending, and
more intense debate on legislative proposals contain-
ing such mandates.

Notes
IM.G.L c 29, s 27C.

:Town of Lexington v. Commissioner of Education, 393
Mass. 693 (1985).

3M.G.L c. 40.s. 36B.

*Chapter 503 of the Acts of 1983.
*Chapter 470 of the Acts of 1983.
6Chapter 356 of the Acts of 1986.
7House No. 84.

‘Chapter 165 of the Acts of 1985.
9105 CMR 170 et scq.
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Connecticut has exhibited great caution with re-
gard to the mandatory reimbursement concept. A
phrase that perhaps summarizes Connecticut’s expe-
rience with this concept is the rise and fall of the
reimbursement issue in the land of steady habits.

About eight years ago, the state began to consid-
er seriously the adoption of a mandatory reimburse-
ment program, but, after ayear and a half of careful
consideration, decided against it.

Some background information outlining the re-
sponsibilities of the Office of Fiscal Analysis and the
emergence of the state mandates issue in Connecti-
cut is important as a background for understanding
Connecticut’s reluctance.

The Office of Fiscal Analysis (OFA), the legisla-
ture’s budget office, consists of 20 professionals who
handle the following three major responsibilities:

®m  Assisting the two fiscal corr inittees (Ap-
propriations and Finance) in the formu-
lation of their budgetary recommenda-
tions to the full legislature.

¢ Researching fiscal issues for any of the
187 legislators who might ask for assis-
tance (although OFA works primarily
for the fiscal committees).

m  Preparing state and municipal fiscal im-
pact statements (fiscal notes) on legisla-
tion. OFA analysts append a fiscal note
to each bill favorably reported by nonfis-
cal committees. The bill, along with the
fiscal note, is then distributed to all
members of the house and senate. In ad-
dition. analysts provide preliminary fis-
cal notes on bills being seriously consid-
ered by the fiscal committees before
these bills are favorably reported. OFA

*Geary Maher wrote this article, which first appeared in
Michael Fixand Daphne Kenyon, eds., Coping with Mar.-
dates: What are the Alternatives'! (Washington. DC: Urban
Institute Press. 1990).

analysts complete approximately 2.000-
3.000 fiscal notes per year on bills,
amendments, and amended bills, it be-
gan preparing state fiscal notes in the
mid-1970s and started providing munici-
pal fiscal notes in 1979. The work on mu-
nicipal fiscal notes exposes OFA to the
state mandates issue.

Interest »n the possibility of adopting state man-
dates legislation in Connecticut was spurred by pas-
sage of legislation around 1978 regarding hyperten-
sion benefits for local police and firefighters. The
legislation passed before OFA started preparing mu-
nicipal fiscal impact statements: it had serious cost
implications for municipalities that became apparent
once the legislation was implemented.

Several organizations that represent municipali-
ties were sensitive to the legislation and pushed for a
legislative remedy to avoid this type of development
in the future. Some form of reimbursement was sug-
gested for state mandates. These organizations
joined forces with alegislator from a rural community
who believed philosophically that the state should
bear at least part of the costs associated with imposing
mandates on municipalities.

As a result of this concern, the State Mandates
Interim Study Committee, composed of five mem-
bers of the Appropriations Committee, was estab-
lished pursuant to 1983 legislation.1The committee is
required to report on the feasibility ofa pilot program
for reimbursing municipalities for the cost of new or
expanded state mandates.

Connecticut’s cautious approach is evident in this
1983 legislation. A mandatory reimbursement pro-
gram would be considered, but any implementation
would occuron alimited pilot basis within one specif-
ic program area of government. Implementing the
pilot program in the environment/economic develop-
ment area of government subsequently was consid-
ered. The 1983 legislation also:

m  Defined state mandate as “any state ini-
tiated constitutional, statutory or execu-



The nextyear, the State Mandates Interim Study
Committee thoroughly researched the issue, with a
thrust toward establishing a pilot-reimbursement
program in 1984 in the environment/economic devel-
opment area of government. In the process of its

tive action that requires a local govern-
ment to establish, expand or modify us
activities in such a way as to necessitate
additional expenditures from local reve-
nues, excluding any order issued by a
state court and any legislation necessary
to comply with a federal mandate.”

Required OFA to prepate fiscal notes 01
state mandates. Because OFA had al-

ready been providing them since 1979,

for practical purposes, analysts began in-

dicating state mandate in capital letters

on the fiscal note to alert legislators to

the existence of legislation that would

impose a state mandate.

Required OFA to review state mandates
and the cost of such mandates passed
during the 1983 legislative session. Ap-
proximately 40 out of the 800 bills passed
were identified as state mandates.

Defined various types of mandates and
other conditions related to the mandates
(e.g., disclaimers that were conditions un-
der which the state would not provide re-
imbursement if a reimbursement proce-
dure had been subsequently cn rtcdj and
required that the types of manuates and
related conditions be indicated on fiscal
notes. This requirement subsequently was
repealed through 1984 legislation.

deliberations, there was an effort to:

Collect comparative information from
other states, especially California and I1-
linois, regarding their reimbursement
programs;

Identify costs that would be reimbursed
and the timetable for reimbursement:

Improve OFA’s ability to get more com-
plete information from municipalities
on atimely basis (e.g., developing a con-
tact list of up to 10 small, medium, and
large municipalities out of the total 169
cities and towns in Connecticut): and

Assess the administrative costs asso-
ciated with instituting a reimbursement
procedure in Connecticut.

Although most of the study committee's efforts
centered on devising an elaborate scheme of reim-
bursement that would have been implemented on a
pilot basis, the ultimate legislation that passed did not
go that far. and only relatively modest legislation was
enacted in 1984. Connecticut's reluctance can be at-
tributed to the following types of issues that were not
completely resolved:

*  How to define reimbursable costs (e.g.,
should reimbursements include indirect
aswell as direct costs?):

® Which timetable for reimbursement
should be chosen (e.g., provide reim-
bursement in the first year or wait two or
three years until the overall impact be-
comes more evident), what amount of
reimbursement should be provided
(e.g., institute a percentage share ar-
rangement with municipalities), and
whether the reimbursement should be
pliased in (e.g., 25 percent for the first
year, 50 percent for the second year, etc.);

®  Whether the state should provide reim-
bursement for mandates requested by
municipalities or for those mandates al-
ready in place;

n How to ensure that quality data could be
obtained quickly from cities and towns
and how to obtain reasonable fiscal esti-
mates given that municipalities do not
often know initially how a proposed
mandate will be implemented;

®  How much money should be spent bythe
state reviewing, processing, and auditing
claims and establishing an appeals board
to resolve complaints (annually, lllinois
and California were spending approxi-
mately $500,000 and 5750,000, respec-
tively, to support the administrative
components of their state mandates pro-
grams, and Connecticut was not only
hesitant about incurring these addition-
al costs but also was unwilling to estab-
lish this layer of bureaucracy); and

®  Reluctance on the part of the Appropri-
ations Committee chairs and other legis-
lative leaders to give up some control
over expenditures by instituting a man-
datory reimbursement procedure due to
the state's uncertain fiscal condition at
the time.

The following two reactions to some extent typify
Connecticut’s cautiousness with regard to adopting a



mandatory reimbursement procedure. The Appro-
priations Committee chair had serious concerns
about relinquishing some control over state appropri-
ations to an automatic reimbursement mechanism:
she often qucstioi.cd whether the mandatory reim-
bursement approach made sense and whether th
state's best interests would be served by moving ﬁ.
that direction.

In addition, one highly respected Connecticut state
auditor who lias held several important positions in
state government expressed his concerns as follows:

As you know. | don’t think this concept makes
any sense. Further, assuming acceptance of
the concept, the method of dealing with it as
proposed in the working draft is crazy.

The draft (legislation) raises so many ques-
tions that it is unproductive to go through
them in this memo....

The process of computing the costs consis-
tently among all the local government enti-
ties and setting up the procedures, staff and
timetable for OPM (the Governor’s budget
office) to approve requests and hear appeals
would be a nightmare....

If there is acompulsion to proceed with this
concept, | think that each bill establishing or
expanding a mandate should include an ap-
propriation and a formula for distributing
the appropriations. The Assembly (state leg-
islature) would have the choice of adopting
or removing the appropriation 2

As aresult of the technical implementation prob-
lems that were identified but not completely resolved
and the concerns expressed by some legislative offi-
cials, Connecticut began to consider more seriously a
voluntary rather than mandatory reimbursement
scheme. In lieu ofamandatory reimbursement proce-
dure being enacted in 1984 on a pilot basis with regard
to the state’s environment/development programs, a
voluntary reimbursement procedure was adopted.

After ayear and a half of careful consideration,
legislation was enacted in 1984. It requires that any
bills creating or enlarging state mandates be referred
to the Appropriations Committee.3 The statute re-
quires that any such bill that is favorably reported by
the Appropriations Committee contain a determina-
tion concerning:

m  Whether such bill creates or enlarges a
state mandate, and if so, which type of
mandate is created or enlarged: and

®  Whether the state shall reimburse local
governments for costs resulting from
such new or enlarged mandates, and if
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so. which costs arc eligible for reim-
bursement and the level of. timetable
lor. and duration of reimbursement.

Ihc Appropriations Committee provided these de-
terminations in the lirst year but has not done so subse-
quently because interest in the state mandates issue has
declined. No direct reimbursement ever has been pro-
vided through this legislation. Hills that would impose
state mandates arc still refenred to the Appropriations
Committee: however, the general issue and the poten-
tial for reimbursing municipalities for new or expanded
mandates imposed by the state have received relatively
little attention in the last four to five years.

It is somewhat difficult to measure the effective-
ness of Connecticut’s state mandates law. Perhaps
the law has reduced the number of additional man-
dates being imposed by making legislators more
aware of the consequences of their actions on munici-
palities. Fewer such bills seem to be introduced, and
even fewer are given senous consideration and even-
tually passed. Most bills affecting municipalities that
pass do not impose significant burdens and often
create relatively simple administrative cha’ges that
usually result in either no cost or in minimal munici-
pal costs that can be absorbed.

In addition, immediate attention was diverted
from the mandates issue because the fiscal pressures
on Connecticut’s state and local governments that
existed prior to passage of the state mandates legisla-
tion were temporarily alleviated. The state enjoyed
sizable general fund surpluses totaling 51.146 billion
over four consecutive fiscal years as follows: $165.2
million for 1983-84,5365.5 million for 1984-85.5250.1
million for 1985-86, and $365.2 million for 1986-87. In
lieu of funding any new state mandates or directly
funding existing ones, Connecticut was in a better
financial position to provide more indirect assistance
to municipalities through general state aid. including
property tax relief grants. As aresult of the improved
fiscal condition of the state, legislative and municipal
officials became less concerned .ibout direct reim-
bursement for specific state mandates.

This attitude could change, however, if tile
state’s fiscal picture continues to worsen in future
years. Connecticut ended FY 1987-88 with a $115.6
million deficit, and FY 1988-89 with a $28.0 million
deficit, and is likely to end FY 1989-90 with a $160.8
million deficit. Connecticut has attempted, to en-
hance revenues and slow the rate of growth in expen-
ditures to avert a deficit in 1990-91. Although the
1989-90and 1990-91 budgets either reduce or slow the
rate of growth in some grants to municipalities, over-
all state aid continues to increase. Thble 2 indicates
the appropriated level of state aid to municipalities
from FY 1982-83 through FY 1990-91.

As a result of continued increases in state aid to
municipalities despite the more recent worsening in



Table 2

Connecticut's Aid to Municipalities:

All Appropriated Funds,
FY 1982-83 to FY 1989-90

Fiscal

Year Amount
1982-83 S667.333.259
1983-84 747.036,140
1984-85 836.353.011
1985-86 905.527.991
1986-87 1.058.987.397
1987-88 1.155.538,857
1988-89 1,297.171.601
1989-90 1.397,944.189
1990-911 1,510.430.913
1Mo rov%ég 3|st n

eas rrH ons

ro nated fundin

ee Included In

Increase

$52,258,120
79.702.881
89.316.871
69.174.980
153.459.406
96.551.460
141,632.744
101.472,588
111.786.724

1990-91 figures.

Percent
Increase

8.50%
1194
11.96

8.27
16.95

9.12
12.26

7.82

7.99

sof com arlson with prior
rom%) Pn%te t0 no
sources or various grants to towns

s
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the overall fiscal condition, the sensitivity associated
with the state mandates-reimbursement issue has not
reemerged. However, if state and municipal re-
sources become strained by more intense fiscal pres-
sure. a renewed interest in terms of reconsidering a
mandatory reimbursement mechanism could result.

It is ironic, however, that although Connecticut
was in a good financial position from 1983-84 to
1986-87 to reimburse spectfc mandates, it chose not
to do so. Instead, the state opted to provide more
indirect assistance to cities and towns by increasing
state aid to municipalities. Now that the state is in a
more difficult fiscal situation, resources may be too
limited to provide reimbursement for specific man-
dates. If the fiscal situation deteriorates further, it
might become increasingly difficult to enact a manda-
tory reimbursement procedure in Connecticut.
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NEW YORK: THE "NON-ISSUE" OF MANDATES*

Mandates, particularly the “unfunded" kind, are
an issue that all local officials can rally around with
shared distaste. After all. who would want to be re-
quired (mandated) to do something for somebody
else, using his own money, and not be compensated
(reimbursed)? Worse, local officials must pay the po-
litical price for raising taxes to fund services while state
or federal governments take credit for providing them.

So it is no wonder that unfunded mandates are
local governments’ "battle cry” of the 1980s. They are
the most persistent source of friction in intergovern-
mental relations. New York City Mayor Edward 1.
Koch, talking about the “mandate millstone,” out-
lined the fiscal consequences of unfunded mandates.

The City of New York, as an example, isdriv-
en by 47 federal and state mandates. The to-
tal cost to the city of meeting these require-
ments over the next four years will be S711
million in capital expenditures, $6.25 billion
in expense-budget dollars, and S1.66 billion
in lost revenue.1

For the most part, however, state government im-
position of mandates on local governments is a “non-
issue.” Once funding questions are separated from the
home rule issue, the level of criticism drops off rapidly.

The most frequent local complaint about
mandates, however, is that they are rarely
funded at adequate levels— Mandates ap-
pear to be more a lightning rod of discontent
for local officials than a significant substan-
tive problem.2

With respect to funding, there are more political-
ly positive and cost-effective ways than using current
strategies. “ Politically positive" means that benefits
accrue to both the mandator and mandatee, and “ cost
effective” means the use of methods requiring less
time, cost, and effort per dollar of benefit flowing
back to local governments.

Thie home rule gmtf'des that local governments
are masters of their own destinies, free from unwanted

*Paul Moore wrote this chapter,
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and unnecessary intrusion from the state or federal gov-
ernment. Local autonomy must be balanced by state
government’s responsibilities to ensure the provision of
services that are in the broader public interest, and by
the constitutional and historical fact that municipalities
are creations of the state government.

The right or desirability of the state to mandate
and the appropriateness of compensating local gov-
ernments for the cost of compliance are not in ques-
tion. Both parts of this state-local dynamic can and
will be pursued.

Instead, this article summarizes what appears to be
the current strategy of lawmakers in many states for
relieving the friction caused by state-imposed mandates,
and argues that this strategy is flawed. Alternative strat-
egies will be discussed, and a more comprehensive
state-local cooperative approach will be outlined within
the context of political benefit and cost effectiveness.

CURRENTSTRATEGIES

Most good faith efforts to resolve (or at least
understand) the mandate funding issue now involve a
three-step strategy:

1) Cataloging existing mandates to provide
some sense of the nature and extent of
the problem;

2) Strengthening controls over the enact-
ment of new mandates to minimize addi-
tional costs imposed on local govern-
ments, usually through a “fiscal note”

procedure; and

3) Shifting the cost for the mandate from
the level of government performing the
function to the level of government
mandating the function.

Political perception of this strategy is negative,
however, and its overall cost effectiveness is ques-
tionable. Furthermore, each of these steps is fraught
vhth difficulty and ignores a prerequisite “first step”
that has to be resolved— defining what constitutes a
mandate.



Step 1: The Catalog

For the catalog strategy to be successful, it must
include a definition and process of identification that
can be understood and accepted by both state and
local officials, and it must lead to a result that is quanti-
fiable enough to facilitate a fiscal note or reimburse-
ment scheme. The U.S. Advisory Commission on Inter-
governmental Relations (ACIR) incorporated the
following definition of a state mandate in its 1981 publi-
cation Measuring Local Discretionary Authority:

A legal requirement— constitutional, statu-
tory, or administrative— that local govern-
ments provide a specific service, meet mini-
mum state standards, engage in an activity
(such as collective bargaining with employee
organizations), or establish certain terms and
conditions of local public employment.

In Nev York State, the only inventory of man-
datesonlo. ’'ovemments was compiled by the Leg-
islative Cpmn, -jnr on Expenditure Review (LCER).
Although it focused only on mandates affecting coun-
ties, the LCER study used ACIR’'sdefinition and ex-
panded the taxonomy to differentiate between three
types of mandates: those tliat commanded action, those
that authorized discretionary action, and those that re-
quired action only after a discretionary decision had
been made. A further important distinction was made
' etween mandates that affected programs and those
that related more to the administration of county gov-
ernment. LCER noted, however, that:

the 2,632 mandates identified are less
than the 5,200 originally estimated by LCER's
research staff in the early stages of this survey.
This difference can be explained largely as re-
sulting from changes made in classifying man-
dates once the survey was under way.3

The extreme sensitivity of the number of man-
dates identified to the definition being used has sig-
nificant implications. A recent survey conducted for
New York's Legislative Commission on State-Local
Relations revealed a substantial amount of confusion
at the local level over which services are mandated
and which ones arc not— confusion caused in large
part by definitional problems and by a lack of current,
comprehensive information. This kind of confusion
also intensifies the level of state-local friction, often
resulting in the state (and its mandates) becoming the
scapegoat for local fiscal problems.

Development of a catalog listing all mandates is
usually the first response state and local policymakers
can agree to when the friction builds. At best, such a
catalog will give some indication of the nature and
magnitude of past decisions mandating local actions.
It even might provide some incentive to clean up
those that now might seem ill considered.

The staff time and effort to compile such a cata-
log, however, and then to maintain it, is not insignifi-
cant. In Florida, for example, the Advisory Council on
Intergovernmental Relations has compiled an initial
directory and is required to update it annually. The
maintenance function requires 15 percent of the
council’'s available staff time and costs between
S50.000 and $100,000. That effort identified 44 new
mandates enacted last year and two existing mandates
that were repealed. Still, this step is not enough to
relieve the friction, and Florida local governments are
pressing hard for a mandate reimbursement program.

Step It The Fiscal Note

No matter what definition ultimately is used,
such catalog compilations will result in the identifica-
tion of “a large number” of mandates and local gov-
ernment assertions that the system is “out of con-
trol.” The most cailed-for “solution” to bringing the
system back into control, at least initially, is to slow or
stop the escalation in enactment of unfunded man-
dates. The standard such control device is a “fiscal
note,” which essentially is a statement accompanying
each piece of proposed legislation that evaluates its
potential fiscal impact on local governments. The
idea is that state legislators will be less inclined to
enact an unfunded mandate if they are more con-
scious of its impact back home. This solution has at
least three deficiencies:

1 The fiscal note does not help correct er-
isting mandate burdens.

2. Proper analysis requires a high level of
skills, resources, and independence, and
often produces results that are not of suf-
ficient detail to show the impact back
home.

3. State and local government information
systems are not sophisticated enough to
support the analysis required to compute
such marginal impacts, especially prospec-
tively, with any degree of precision.

Although ACIR counts more than 40 states hav-
ing a fiscal note procedure, none have reported suc-
cess in being able to ascertain the incremental cost
associated with every piece of proposed legislation
and its affect on each unit of local government. This
conclusion is only common sense. The sheervolume
of legislation and the estimating difficultier involved
are formidable obstacles. In fact, most fiscal notes
simply state that (1) either there are or are not costs to
local government and (2) that the costsarc “insignifi-
cant” or “cannot be determined.”If an estimate is
provided, it is most often an aggregate for all local
governments within the state or a class of local gov-
ernment, such as counties. It is little wonder that
most local officials are disappointed with this result.



Local officials generally believe that fiscal
notes accord political subdivisions little pro-
tection against mandated costs. The Associ-
ation County Commissioners of Georgia re-
cently commented on the Fiscal Note Act by
observing that “in practice the Act has been
ignored more often than observed."4

The time and cost of administering a fiscal note
process is even greater than compiling and maintain-
ing a catalog. As part of the real property tax limita-
tions imposed on Massachusetts local governments
by Proposition 2'/2 the state has established a sophis-
ticated program, built around fiscal notes, to limit the
imposition of new mandates. The Division of Local
Mandates, located within the Office of the State Au-
ditor. administers the program. The division has a
staff of 36 and an annual budget of S860.000.5 Yet.
even with this staff commitment, probably the largest
of any state, not all bills receive the same intensity of
analysis. To do so would require a level of resources
no state yet has been willing to commit.

The New York State legislature considers about
20,000 bills during each two-year term, with over 85
percent having some fiscal implications for the state
oritslocu governments.61t isdoubtful that apolitical
consensus could be forged to devote the kind of re-
sources necessary to strengthen a fiscal note process
dealing with that level of work load.

The Congressional Budget Office (CBO) has
been preparing “fiscal notes” since November 1982
on all bills whose estimated state and local cost im-
pacts exceed $200 million. Their experience, summa-
rized below, shows that a great deal of time and money
must be expended to review all bills, and that a smaller
than expected number exceeded that threshold.

In general, the number of bills having state
and local cost impacts has been smaller than
we anticipated. On average, about 11 per-
cent of all bills reviewed were determined to
have some state and local cost impact. When
CBO was preparing to do state and local esti-
mates in 1981, we projected that about 20
percent of the bills reviewed would have
-uch impact. We also thought that we would
be doing about 100 - 150 estimates per year
with some state and local impact, when in
fact that figure has averaged around 60 over
the past five years. Despite these lower num-
bers, CBO has devoted considerable resources
and time to the state and local effort.7

Step 3: The Mandate Reimbursement

This strategy is what all local governments want,
what some state governments hope to avoid, and what
is not cost effective. Once a catalog has been com-

piled and a fiscal note process put m place, the ' |deaI
mandate reimbursement process would hold local

governments harmless from anv additional costs
[dentified by the fiscal note. Yet. a maior flaw, pomtcd
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relmbursemen methods may evolve u.io a block
grant allocated to individual communltles on some
asts other than the cost to complr with the mandate.
Other reimbursements may be calculated from claims
based on actual alter-the-fact expenditure data.

California is usually cited as having the most
elaborate mandate reimbursement program. Like
Massachusetts. California voters passed a constitu-
tional referendum severely limiting local govern-
ments’ ability to levy taxes. Additional costs to comply
with state mandates would have posed exceptional
hardships on local governments. As a result. Califor-
nia provides the largest amount of monetary aid of
any state. Its mandate reimbursement program is es-
tablished constitutionally and is based on claims sup-
ported by audited expenditure data. The program
distributed about $271 million to local governments
during the state’s 1987-88 fiscal year.

The California operating statutes make an im-
portant distinction between a mandate and a “reim-
bursable” mandate. For a local government to be
reimbursed, the mandate must require a new service
or a higher level of an existing service. As might be
expected, a large number of newly enacted bills are
challenged by local governments as being reimburs-
able mandates. These challenges have resulted in a
substantial amount of pending litigation that could
increase state costs dramatically.

The distinction between an ordinary mandate
and one that requires a new or higher level of service
emphasizes the importance of definitions. In Califor-
nia. New York, and virtually every other state, the
imposition of unfunded service mandates is the root
of the problem. This is a problem of a much smaller
dimension. The previously mentioned LCER study in
New York, for instance, identified 2,632 mandates.
Yet, of these, only 608— just 23 percent— required
new or expanded levels of service. Even in California,
only 80 mandates currently are subject to reimburse-
ment, and several have been repealed.

A major factor to be considered is the relatively
large administrative cost compared to the level of
reimbursement provided. California spends far more
perdollar distributed to administer its mandate reim-
bursement program, for example, than New York
does in providing unrestricted, general purpose aid.
Careful examination of the California experience
shows that 23 people are needed to administer the
mandate reimbursement program at an annual cost
to the state of about $6.6 million. Interestingly, about
$15 million of the S271 million total (5.5 percent)



going to local governments is to compensate them
solely for the costs to comply with the reimbursement
program itself. Also, reimbursement for 11 of the less
significant mandates is based on prior years' amounts
adjusted to reflect inflation. Shifting to this "block
grant” form of reimbursement helps to ease the time
and cost of administration, and begins to resemble an
unrestricted general purpose aid grant.

New YorkunnuallydistnbutcsoverSIl.Obillion in
unrestricted general purpose aid to local govern-
ments. in oart to reimburse for the cost of state man-
dates. Although there is no specific information, few-
er than two full-time employees administer the
program, and the total annual costs do not exceed
$100,000. Even if aid payments were tripled to S3.0
billion. New York’s level of administrative overhead
would not. increase. On the other hand. California’s
administrative overhead certainly will increase sub-
stantially as the number of reimbursable mandates
and related claims for payment increase.

Both California and Massachusetts, the trend-
setters in addressing friction caused by the costs of
complying with state imposed mandates, operate in
an environment of strict, voter imposed, constitution-
al limits on the amount of revenues their local gov-
ernments can raise. These states have devoted sub-
stantially more resources to various pans of the
three-step process discussed earlier than does any
other state. Yet, for states not under the gun of a
voter-initiated proposition limiting tax revenues, this
mandate strategy is not an attractive policy alterna-
tive. It is built on the precarious assumption that an
acceptable definition of reimbursable mandates can
be developed. It also operates in a negative atmo-
sphere that implies that mandates are wrong and
costs of reimbursement are “penalty payments.” Fur-
ther. the cost to administer such a program— versus
the amount of aid being provided— is just too high.

ALTERNATIVE STRATEGIES

Joseph Zimmenujm presented eight alternative
strategies for trying to reimburse the marginal costs
of mandates.8Five deal with preventing the mandate,
such as some form of prohibition or tighter controls
for enacting, or by allowing local governments to “opt
out.” The other three relate to forms of money aid
and do not require complicated and costly administra-
tive mechanisms. In that respect, they are a more
cost-eff&tive way to compensate local governments.
Most such programs are related directly to the provi-
sion of local services and. as such, would serve to
eliminate (or reduce substantially) the root cause of
the friction. Just as important, aid programs usually
are perceived as a “positive response.”
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Two of these money strategies, categorical
grant-in-aid programs and unrestricted general pur-
pose aid, should be relatively more attractive to state
policymakers than current reimbursement strategies.
In addition to building on existing administrative ma-
chinery, these strategies are a direct, and positive,
linkage between the state and local governments.

To understand this proposition, consider that
New York distributed from its general fund more
than $17.5billion in aid to local governments through
231 separately identifiable programs during its
1987-88 fiscal year (ending Match 31.1988). The bulk
of this total was distributed through 216 grant-in-aid
programs. The largest amounts went to education
($8.2 billion) and social services ($5.1 billion). The
remaining 15 programs provided unrestricted aid the
largest distributing just over $1 billion annually/'

Each of these programs has attained political
acceptability by providing state lawmakers with a
clear and positive linkage between the state revenues
they take the political heat to raise and the benefit of
new or enhanced local services bought with those aid
distributions. Diverting at anion of that money through
some new, additional, administrative machinery, simply
to reimburse for mandated expenses, has the negative
connotation that legislators should not mandate, and if
they do, they should pay a penalty.

Some might argue that the California approach is
more cost-effective, since only the precise amount nec-
essary to reimburse for a narrowly defined set of man-
dates is required. More traditional state aid programs,
at least for the purpose of mandate reimbursement, are
less targeted and necessarily more expensive. This argu-
ment is reasonable, yet states not saddled by a constitu-
tional requirement to reimburse for mandated costs
have been slow to move to the California model. They
have found simpler solutions in selective enrichment of
existing aid programs or in the assumption of a larger
portion of the state-local program cost.

That last option, state assumption of a larger
portion of the total state-local program cost, is Zim-
merman’s third money strategy and the one that
points the way to a potentially better approach to
removing the friction caused by mandates.

A BETTER APPROACH?

State assumption of the cost of locally provided
services might result from a careful study of the ser-
vice: who should provide it, how should it be produced
(i.e.. public, private, or nonprofit), and what is the
most efficient and equitable way to finance it. This
kind of “sorting out process” can and should be the
foundation of a strategy for achieving a better system
of service deliviry.’In doing so, the root cause of



state-local mandate friction, compensating those who
are forced to comply, *vtll be removed.

Sorting out is based on the premise that govern-
ment services can be provided more efficiently and
effectively if there are clear and logical linkages be-
tween the service, the layer of government providing
Ihe service, the clientele receiving the service, and
the funding mechanism that supports the service. If
this premise is reasonably accurate, then the goals of
the sorting out process might be summarized as: i 1)
defining the scope of the existing service delivery
system: (2) identifying areas of duplication or unclear
service responsibility; (3) identifying areas of service
delivery inconsistent with generally accepted theo-
rems of good government; (4) realigning the sernce
delivery system to remove duplication, fill gaps, and
clarify as many roles as possible; and (5) adjusting the
flow of intergovernmental aid to support, reflect, or
encourage these changes.10

Sorting ou: the proper division of service responsi-
bilities is neither quick nor easy. It must start with a
genuine commitment from state and local leaders to
make changes, and culminate with a service delivery
system that is responsive to all. Such change mcst often
occurs incrementally, with a small part of a service
transferred. Systemwide changes, such as state assump-
tion of the entire cost of local courts, also has occurred.

Commitment begins with providing a policymak-
ing framework that will allow all affected parties to
participate. A state level advisory commission nn in-
tergovernmental relations can serve that purpose.
More than half the states have such an intergovern-
mental agency, and both the U.S. Advisory Commission
on Intergovernmental Relations and the National Con-
ference of State Legislatures’ State-Local Tisk Force
have recommended that the other states follow suit.

An understand”:; of how tax revenues, aid pay-
ments. and borrowed moneys are translated into local
services isvital to this sorting out process. If the New
York aid system is any guide, then states have a com-
plex web of Fiscal supports that also should be re-
viewed aspart of the sorting out process. At the least,
this ought to show that there are few, if any, programs
being mandated by states without some level of fiscal
support. Research in New York, for instance, has
shown a surprising diversity of service delivery, arela-
tive lack of mandates below the county level, and
hundreds of separate aid programs.

Leadership also is needed from U.S. ACIR.
Thorough examination of a complete state-local ser-
vice delivery system requires comparison to accepted
“benchmarks” or “theorems” of good government.
Although universally applicable standards may not be
feasible or desirable, ACIR hasthe research skill and
credibility to begin the task and the obligation to
facilitate the efforts of individual states.

CONCLUSION

Friction from unfunded mandates is Hie symp-

c si*Tec? IT rproblt’m -Ew,u«u"™ DL~ &
SLREF A L mplex S Fretrliieby Fraldmsy s 6h:
sibilities and fiscal supports that few people, if any
understand completely. Gaining tha. undcrs an S
is now imperative as the federal government's fiscal
retrenchment enters us second decade with no turna-
round in sight.

Local officials also have to be conscious of a po-
tential "backlash" from constant criticism of their
state service delivery partners. In New York. Gover-
nor Mario Cuomo has launched what might be viewed
as a "counterattack" by questioning how accountable
local governments have been with the hundreds of
millions of dollars in unrestricted aid they currently
are receiving. Strictly interpreted, of course, the ques-
tion is rhetorical. Unrestricted aid payments are com-
pletely fungible with revenues raised by the local gov-
ernment. Consequently, they can never be traced with
accountant's precision to specific services and programs.

States following the three-step approach of cata-
log, fiscal note, and reimbursement to remove the
friction caused by mandates will spend a lot of time
and resources in the effort and probably not be com-
pletely satisfied with the result.

Mandates themselves are not the issue, and a
new level of leadership and commitment is needed to
address the bigger problem of properly sorting out
state-local service responsibilities. The twin irritants
of less federal aid and intense mandate friction have
stimulated a major examination of programs, funding,
and service delivery that, if done correctly, will result in
more cost-effective government. That result is too im-
portant to be obscured by the non-issue of mandates.
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What is ACIR?

The Ad |sor}/ Commission.on Inter overnmentﬁl Relations (A(%IRg
was create gg he Con resg in 1960 t0 monitor the operation of th
American tedéral syst,e and to recommend improvements, ACIR is a
F?rmanent national bipartisan body reloresentlng the execuélve and Ieg-
slative branches of Fedleral, state, and local government and the public.

The Commission is composed of 26 members—nine representing
the federal government. 14 reBr_esentmg state and local government,
and threg ré resenJmﬁ; the public. The President appoins 20—three

rivate citizens and three federal executive officials directly, and four
overnors, three state legislators, four mayors, and three elected count
fficials from_slat?s nominated t()}/the National Governors' Associd-
tion. the National Conference of State Legislatures, the National
|.eague of Citjes. US. %onference of Mayors, and the Naﬂon,eHAssocw-
flono CoHnttlles. The three Senatars are chosen by the P{em ent of the
Senate and the three Representatives by the Speaker of the House of
Representatives.

Each Commission member serves a two-year term and may be
reappointed.

As contmwng bO(M, the Commissiop addresses specific issues
and pronlems, tne resolution of which would_pr?duce_ |mﬁrovfed C00p-
eration among governments and mare effective functioni gio the fed-
er:ill system. I additio to dealing with mgortantfunctlona and gollc
relatronships among the various ?over_nm nts, the Commission exten-
sively studies critical governmental finance issues, One of the long-
range efforts of the Commission has been to seek ways to improve
federal, stat?, ang local governmental practices and. policies to achieve
equitadle allocation of resources and Increased efficiency and equity.

. Inselecting items for the research program, the Commission con-
S|df_rs the relative |_mPortance and_ur%ency of the Problem Its manage-
ability from the point of view of finances and staff availahle to ACIR,
and the extent to which the Commission can make a fruitful contribu-
tion toward the solution of the problem.

After selecting specific intergovernmental issues. for investigation.
ACIR follows a mulfistep procegure that assures review and comment
bg/ rerPre?entatlves of all points of view, all affected levels of goverpment,
téchnical experts, and Interested grougs_. The Commission then debates
each 1ssue and formulates its Rollcyp sition. Commission findings and
recommendations are loub 1shed And draft hills and executive Qrders
developed to assist in Implementing ACIR policy recommendations.
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217 Second Street, Suite 200 «Juneau, Alaska 99801 m Tel (907)586-1325, Fax (907)463-5480

Representative Jerry Mackie, Chair

and
Members, House Committee on Community and Regional Affairs

FROM: Scott A 'Executive Director

RE: HB 476 - An Act Requiring Municipal Fiscal Notes for Bills and Resolutions

The Alaska Municipal League supports HB 476, which would require that each bill or
resolution that may have a fiscal impact on municipalities be accompanied by a municipal
fiscal note estimating the cost or savings to municipalities (for a six-year period) that would
result from enactment of the measure.

The 1992 Alaska Municipal League Policy Statement includes the following statement: 'The
League supports enactment of legislation requiring affected state agencies to prepare, in
consultation with the affected local governments, notes assessing the fiscal impact on local
government of any proposed hill or regulation, including pass-through grants” (I.F.1).

Each session members of the Alaska Legislature introduce nearly 250 (unduplicated) bills
that affect municipalities in some way. It is estimated that one-third of these place some
sort of mandate on local governments, mandates that in most instances impose a cost on
the municipality, either by requiring a municipality to do something or forbidding it from
doing something else. Many of the remaining two-thirds also have fiscal impacts on
municipalities. Examples of legislation with fiscal impacts on municipalities include not only
the obvious senior citizens property tax exemption program or the mandatory jails or
prosuoution hills, but also less-noticed bills such as those extending retirement benefits,
requiring school districts to add certain subject matter to their curriculum, or limiting the

moorage fees municipalities can charge.

Good public po’icymaking requires access to as complete information as possible about
potential impacts of legislation and regulation. Inevaluating bills and resolutions that affect
municipalities, legislators need to take into account the fiscal impact they may have on
local governments. h'B 476, by requiring the preparation of municipal fiscal notes, gives
them better access to this type of infcrmation.

The importance and impact of mandates, from both the state and federal governments, and
the accompanying issue of fiscal notes are becoming more and more understood around
the country. The National Council of State Legislatures has endorsed fiscal note legislation
and the National League of Cities (NLC) is currently working on a "states mandates™
analysis which includes information on fiscal ncte requirements. The data NLC has

Member of the National League of Cities and the National Association of Counties



House Community and Regional Affaire Committee
HB 476 - Municipal fiscal notes

March 11, 1992

page 2

gathered Indicate that 28 states now have fiscal note requirements. Fourteen of those
states also have reimbursement requirements that rely on those fiscal notes.

The League would suggest the following amendments to strengthen I-IB 476:

L Add language to the effect that "no legislation or agency rule constituting a
mandate on local government shall be binding on local governments If no fiscal
note was prepared to inform the legislature of the Impact of a mandate prior to its

enactnv nt.”

2. Following from the above, define "mandates" as ""any state-initiated rule, law, budget
provision, or executive order that requires a local government to expand, restrict,
or modify its activities in any way that bears upon its ability to raise revenues, make
expenditures, or conduct the administrative business of local government. cJate-
initiated requirements exclude any that originate at the federal level. Federal
regulatory policy affecting local governments does not require a fiscal note so long
as the state does not augment the federal standards by imposing higher standards
of its own. Enabling legislation or conditions of aid are not considered mandates
and do not require a fiscal note. The test for whether a mandate exists should be
whether the municipality may elect not to comply without penalty.”

3 Add a provision to require ‘the appropriate state agencies” to cooperate with the
Department of Community and Regional Affairs in preparing the fiscal notes.
Although Community and Regional Affairs has a better overall understanding of
municipalities than other state departments and better access to them for the
purposes of gathering information, many of the bills that will require fiscal notes
have specific technical details that will require other state agencies to provide
information, explain impacts, and coordinate with DCRA.

State mandates on local governments and the issue of fiscal notes have been key
concerns of the Alaska Municipal League and its members for many years. It is
encouraging to see that this concern is shared by legislators. We strongly support HB 476,

with the amendments proposed above.

CO92test:HB476.311
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MEMORANDUM
30: Senator Steve Frank,/Clliair — / _ _
Senate Committee op (foni&iunitv/and Regional Affairs

FROM:  Senator Rick Ueiiliijg V

DATE: January 23, 1992 /

RE: Scheduling of SB 301, "An Act requiring municipal fiscal
notes for hills and resolutions”

| respectfully request your consideration in scheduling Senate Bill
301, An Act requiring municipal fiscal notes for bills, in the Senate
Community and Regional Affairs Committee,

Thank you for your consideration of my request. If you have any

questions or if | can be of any assistance, please do not hesitate to
call on me.

I"O. BOX \ .JUNKA I. AK 'M il (907) 465-1821 . M 11 (* SI. 8515. ANCHOR Mil-.. AK IM M (>071561-7AI5






REP. TERRY MARTIN
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Alaska House of Representatives FNONE 445-17)

RECEIVED

Hoy uk lapo

November 3, 1989

ALASKA MNICIPAL LEAGE
Mr. Scott Burgess
Executive Director
Alaska Municipal League
217 Second Street, Suite 200
Juneau, AK 99801

Hi Scott:

Enclosed is information on two issues | think you and the
members of your organization would be iInterested in —
draft legislation concerning municipal fiscal notes and the
upcoming state reapportionment.

IT you feel that these materials are of sufficient iImportance
to copy as handouts to members during your Annual Meeting in
Juneau, please don"t hesitate to do so.

If you have any questions on the issues, please feel free to
call anytime - at home at 333-6990 and at the office at

561-2035.

I wish you a most successful conference. «
Sincerely,

Rep Lve Terry Martin

Ala 2 of Representatives

/l1aj
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IN THE HOUSE BY MARTIN |,

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act requiring municipal fiscal notes for bills

and resolutions.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.08 is amended by adding a new section toread:

Sec. 24.08.038. FISCAL NOTES ON EILLS AFFECTING MUNICIPALITIES,
(a) Before a bill or resolution, except an appropriation bill, is
reported from the committee of first referral, there shall be attached
to the bill a municipal fiscal note containing an estimate of the cost
or savings to municipalities in the state that would result from
enactment of the bill for the current fiscal year and five succeeding
fiscal years. If the bill has no fiscal impact, a statement to that
effect shall be attached. The municipal fiscal note or statement
shall be prepared in conformity with the requirements of this section
by the department or departments affected in consultation with the
state Municipal League and may be reviewed by the office of management
and budget. If there is no department affected, the first committee
of referral shall prepare the fiscal notein consultation with the
Municipal League. The municipal fiscal note or statement shall be
delivered to the committee requesting it within five days of the
request or, if the request is made after the 90th day of a regular
session or during a special session of the legislature, within two
days. If the bill is presented by the governor for introduction in
accordance with AS 24.08.060(b) and the uniform rules of the legisla-
ture, the municipal fiscal note or statement shall be attached to the

-1-
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bill before Che bill 1is introduced. An amendment or a substitute bill
proposed by a committee of referral that changes the fiscal impact of
a bill on municipalities 1in the state shall be explained iIn a revised

municipal fiscal note or statement attached to the bill.

To) In addition to the municipal fiscal note required by this
section, the sponsor of a bill or resolution may prepare a municipal
fiscal note in conformity with the requirements of (c) and (d) of this
section and submit it to the committee of first referral or the fi-
nance committee. A committee may prepare an additional municipal
fiscal note in conformity with the requirements of this section.

(c) A municipal fiscal note for a bill or resolution must co

tain the following information:

(1) the fiscal impact on existing programs operated by
municipalities;

(2) the fiscal impact of new programs or activities of
municipalities;

(3) a line item detail of the fiscal impact on municipal-
ities ;

(4) an analysis of how the figures in the municipal fiscal
note were derived;

(5) additional information necessary to explain the munici-
pal fiscal note;

(6) a municipal fiscal impact projection for the current
fiscal year and for the succeeding five fiscal years; and

(7) formal information consisting of

(A)  the bill or resolution number;

B) the nameof the prime sponsor;

) the date the municipal fiscal note wasprepared;

the nameof the committee requesting the municipal

_2-



fiscal note: and

(E) the name and phone number of the person wh
pared the municipal fiscal note.
(d) The original of a municipal fiscal note shall hbe submitte

to the division of legislative finance and copies shall be sent to the
prime sponsor, the committee requesting the fiscal note, and the
office of management and budget.






DEPT. OF COMMUNITY e

March 18, 1986
POSITION PAPER
RE: CSSB 369
SPONSOR: Senate Community and Regional Affai
Program Effects of Bill
Requires that fiscal notes be prepared
would affect municipalities.

Comments

REGIONAL AFFAIRS

OFFICE OF THE COMMISSIONER

for

BILL SHEFFIELD, GOVERNOR

[ POUCH B
JUNEAU, ALASKA 99811
PHONE: (907) 485-4700

[1 949 E 36TH AVENUE, SUITE 400
ANCHORAGE, ALASKA 99508
PHONE: (907) 563-1073

rs Committee

legislation which

The Department strongly supports the concept of providing
municipalities with information on potential fiscal impacts at
the local level. We also believe that the C&RA Committee
Substitute for SB 369 is an improvement over the original bill.
Instead of placing the entire task of reviewing virtually every
bill in this Department, the Committee Substitute merely
provides that municipal impacts be reviewed and addressed as
part of the fiscal note process. Each agency responsible for
fiscal note preparation would be accountable for this procedure
in their area of expertise, and the Department believes this is
a fair approach.

Compared to the original bill, the number of bills this
Department would be directly responsible for reviewing would
decrease dramatically. However, it is anticipated that State
agencies involved in this new task would call on DCRA for
information about municipalities to aid them in their fiscal

note preparation.

We believe one mid-level professional, along with seasonal
support staff, should be hired to do this work. Certainly we
are concerned with this potential expansion of State government
considering the current decline in State revenues.

We would envision staff working closely with the Alaska
Municipal League in estimating fiscal impacts and, in many
cases, also directly <contacting municipalities. The valuable
information gained directly from +these entities <could then be
reviewed and an objective fiscal opinion could be rendered.

21-P1LH



CSSB 369
March_18, 1986
Page Two

Given the prospect of greatly reduced State government, the
Department believes this bill is timely and important. The
Department continues to have some concerns about the amount of
additional work this bill may generate and the accuracy of
fiscal notes for a State as large and diverse as ours.
However, the Committee Substitute is a vast 1improvement and the
Department supports 1its passage.
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STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST

B|II/Re olutjon No. 6
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sponsor: geﬂé& Gy Commtee

Date of Request:.

otes
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TOTAL OPERATING

.

14.8 67.4

CAPITAL
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CONTINUATION of FISCAL NOTE ANALYSIS
For Dill/Resolution Nn.CSSB 369 (C&RA)

ANALYSIS

This fiscal note recognizes there is a degree of uncertainty
regarding the impact of this bill; however,, it is a conservative
estimate of staff and support requirements. It is also anticipated

that this Department will receive requests from other Departments
and agencies for municipal information to assist them 1in doing their

fiscal notes. Personal Services is increased 3% every other year,
while other areas are adjusted for 1inflation at an annual rate of 4%.
In order to accomplish this task with this limited staff, it is
e .visioned that a complete data base will be maintained on a
powerful personal computer to reflect municipal services and
financial information. During the interim, the Research Analyst
would be responsible for maintaining and updating this data base.
Ultimately, a municipal model may be developed to allow more precise

and rapid fiscal note preparation.

PERSONAL SERVICES 62,381
One Research Analyst 111, Range 18
Salary 37,356
Benefits 11,525
48,881
One Seasonal (6 months) Clerk Typist 111, Range 8
Salary 9,761
Benefits 3,739
13,500
TRAVEL
2 trips @ $500 (includes per diem) 1,000

(attend AML Convention, MFOA meetings, etc.)

CONTRACTUAL 3,500
Communication 3,000
(toll calls, postage for mass
mail questionnaires, etc.)
Photocopy/Printing 500
SUPPLIES 400
EQUIPMENT (one-time item) 7,500
Personal Computers w/attachments 5,500
& software
Office Equipment 2,000

page —t{— of £



ATTACHMENT TO FISCAL NOTE
SENATE BILL 369

Explanation of Fiscal Note:

The Department regards the estimating of municipal fiscal
impacts, as described in the bill, as an important
responsibility. With 159 municipalities scattered across the
State, the Department also believes the scope of this important
task could be substantial. If the bill were to be passed in
its present form, we believe the Department should generally

adopt the following procedures co fully meet the intent and
directives of the bill (we have &estimated 1200 bills would be
introduced during two sessions):

Bill Analysis

The three range 18 positions would divide up areas of
responsibility based on subject, i.e. finance, public safety,
taxation, public works, etc. Each senior analyse position
would carefully read each bill introduced in their area of
specialization to determine whether or not the bill might cause
a municipal fiscal impact. During that process, the employee
would consult with other departments of State government and
with appropriate agencies at the municipal level. Bills which
would <cause a fiscal impact to municipalities would be logged
in an "active" file. AlIl other bills would be logged as well,
but would only become active if the bill were amended at some
point in the legislative process. Each of those amended bills

would then be read again to ascertain whether the new Jlanguage
might cause a fiscal 1impact on municipalities.

The analyst would then develop municipal fiscal notes on
"active" bills, prioritizing according to the dates those bills
would be scheduled for hearings before various committees.
These range 18 positions would probably be working with Deputy
Commissioner and Director level personnel in various State
departments, requesting fiscal impact information and either
developing the fiscal notes themselves or requesting that other
State agencies do so and insure that expert testimony to be
available from those agencies.

Coordination of Activities

Two range 16 positions would be responsible for the
coordination of work flow to and from the range 18 positions,
coordination of testimony and fiscal note preparation from
other State agencies, and exchanging fiscal 1impacts 1information
with the Alaska Municipal League and technical groups such as
municipal planners, assessors, finance officers and others.
These positions would also field inquiries from municipalities
and State agencies. It is envisioned that one range 16
position would be assigned to the Senate and one would
coordinate the activities with regard to the House of

Representatives.



Attachment to Fiscal Note
Senate Bill 369
Page 2

Tracking of Bills

Bill tracking would be done by the vrange 13 position. As new
bills are introduced and others amended, this position would
update the status of the bills and provide <copies of amended
bills to fiscal note personnel. This position would also hand
deliver and receive fiscal impact information to and from

members of the Legislature and various State agencies.

Clerical Activities

Two clerk typist Il positions would be employed to operate the
personal computer update and tracking system and type fiscal
notes and correspondence for all the activities noted above.
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Original sponsor: Community and Regional
Affairs Committee

BY THE COMMUNITY AND REGIONAI
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 369 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to fiscal notes for legislatio:
affecting a municipality."”
B~. IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.08.035(a) is amended to read:

(@ Before a bill or resolution, except an appropriation |
is reported from the committee of first referral, there shall bt
attached to the bill a fiscal note containing an estimate of th«
amount of the[appropriationlincrease or decrease related to a state
agency or a municipality that [WHICH] would result from enactment of
the bill for the current fiscal year and five succeeding fiscal years”
If [OR, IF] the bill has no fiscal impact, a statement to that effect
shall be attached. The fiscal note or statement uhall be prepared in
conformity with the requirements of this section by the department or
departments affected and may be reviewed by the office of management
and budget. The fiscal note or statement shall be delivered to the
committee requesting it within five days of the request or within twc
days if the request is made after the ~>th day of a regular session,
or during a special session of the legislature. If the bill is pre—
sented by the governor for Introduction in accordance with AS 24.03.-
060(b) and the uniform rules of the legislature, the fiscal note or
statement shall be attached to the bill before the bill is introduced.
An amendment or a substitute bill proposed by a committee of referral
that changes the fiscal impact of a bill shall be explained in c
revised fiscal note or statement attached to the bill.

-1- CSSB 369(C&RA)



* Sec. 2. AS 24.08.035(c) is amended to read:
©) A fiscal note for a bill or resolution must contain tf
following information if the ~~wpria®l™n increase or decrease Iis
related to a state agency:
(1) the fiscal impact on existing programs;
(2) the fiscal impact of new programs or activities;
(3 a line item detail of the fiscal impact;
(4) the source of funds expected to be utilized by general
fund source, federal fund source, or other identified source;
(©) the number of new positions which may be required,
identified as full-time, part-time, or temporary;
(6) an analysis of how the figures in the fiscal note were
derived;
(7) additional information necessary to explain the fiscal
note;
(8) a fiscal impact projection for the current fiscal year
and for the succeeding five fiscal years; and
(9) formal information consisting of
(A) the bill or resolution number,
(B) the name of the prime sponsors,
(C©) the date the fiscal note was prepared,
(0) thename of the committee requesting the fiscal
note,
(E) the name and phone number of the person who pre—
pared the fiscal note, and
(F) the budget request unit, program, or subprogram
affected.
* Sec. 3. AS 24.08.035 is amended by adding a new subsection to read:

a
(e) If the appropriation increase or decrease is relate

CSSB 309(C4RA) -2-



municipality, the fiscal note for a bill or resolution must contai

the information required by (c)(1), (2), and (6) - (9) of this sec

tion.

-3- CSSB 369(C&RA)






JHlasfUa g>tate ILegiStature

M**" loe™»
Senate S«n«ioi 1t°goi0™” * =» -
S*¥7x(" C(5fr 1
S«"il0" Siu'ju'««.»*
S»n*loi V *JC"e'

: Committee .On : Juncau AT 496"
Community anb Regional Affairs

Official Rusmoaa

February 20, 19S6

C&RA Committee Meeting

SB 369 -- An Act relating to fiscal notes for legislation
affecting a municipality
The bill was heard on February 13, with only Senators
Coghill and DeVries present; with Senator Sturgulewski

attending through teleconferei ce.

Minor discussion was held with Senator Sturgulewski
making the comment that S3 369 was a top priority
item with the Municipal League.

Deputy Commissioner Smith stated that he would be glad
to discuss solutions to the problem and had three oDtions
to explore with the Committee.

It was agreed that February 20 would be a work
session on the proposed legislation.

Attached is information obtained as to how this issue is handled
e 1sewhere.

Also attached: Ltr from Senator Sturgulewski
Fiscal note w/atch from Dept G5cRA
Comment of support from Fairbanks North Star
Borough
Excerpt from "Public Budgeting & Finance™,
Autumn 1983 on fiscal note processes throughout
the states



A laska jg»tate legislature
Senator Edna Devn#j Cnauman

Senate Senator F#rgoion v-ce Chairman
Senator Cogniii
Senator Siurgul«ws»i
Senator V Fnener

Committee on sy
Community ant* Regional

Official Business

February 20, 1986

Telephone call to Senate Fiscal Agency, Michigan State

Legislature --—-- Lansing
The Senate Fiscal Agency provides fiscal notes on all bills
introduced that have a fiscal impact on State funding and/or
local government funding. The Agency also provides general

information if legislation significantly impacts the private

sector. This policy/procedure has been in effect for more

than 10 years.

In 1978 Michigan passed a constitutional amendment (The Headley
Amendment) that requires the state to fund any program/function
imposed on local government by the State. The effect of the
constitutional amendment has not significantly increased State
spending; but it has resulted in the inclusion of an optional
provision for most legislation that has a fiscal impact on

local government.

The Michigan State Legislature has:
38 Senate Members
110 House Member s
Both the House and the Senate have Fiscal Agencies. The Senate

Fiscal Agency has a staff of 35; 23 of v/ihom arc*fiscal analysts.

YA:2/20/86



aiasfba &late legislature

=HNATCH
*RLISS STURGULEWSKI

* "'manRrwufknCommiii«
fi.M'un 'Miiu* Health. EJuvliion irxi Sootl Strvictt Comminw
Mitnhrr >ctiair Communiiv and Rtfiotui Affain Commute*

Senate

MEMORANDUM
TO: Senator Edna DeVries, Chairman
Community and Regional Affairs Committee

FROM: Senator Arliss Sturgulewsk
Senate District F

wEshfl>a >
Wt HOR VI | \] <

POLCHV
M.NEM XLXiKXn**
**riamum

January 21, 1986

RE: "An Act relating to fiscal notes for legislation affecting a

municipality."”

As you know, one of the priority legislative requests of the Alaska
Municipal League has been and is for a bill outlining fiscal impacts on
municipalities as a result of state legislation. A number of years ago, |
had such legislation introduced as a result of work done by a joint
committee of the House and Senate Community and Regional Affairs Committee.

The legislation did not pass.

The need for this legislation still exists and will

be even®more important

as state revenues decline and additional burdens are thrown to
municipalities. I would welcome sponsorship by the Senate Community anc.

Regional Affairs Committee on legislation as attached,

Work Draft 14-1.601.

I look forward to further discussion of this item in Committee. |

appreciate your consideration.

Enclosure



DEPT. OP COMMUNITY %% REGIONAL AFFAIRS
OFFICE OF THE COMMISSIONER

February 12, 1986

POSITION PAPER

RE: Senate Bill 369

SPONSOR: Senate Community and Regional Affairs

Program Effects of Bill
See below.

Comments:

The Department strongly supports the
municipalities with information on potential
the local level. We do not believe, however,

concept

BILL SHEFFIELD, GOVERNOR

1 POUCHB
JUNEAU, ALASKA 99811
PHONE: (907) 465-1700

1 949 E. 30TH AVENUE. SUITE 400
ANCHORAGE, ALASKA 99S08
PHONE: (907) 563-1073

Committee

of providing
fiscal impacts at
Senate Bill 369

provides the most effective vehicle for accomplishing that goal.

As we read Senate Bill 369, the Department would
introduced each

might oe fiscal
bills would be

carefully review virtually every bill

legislative session to ascertain whether there
impacts to municipalities, in the =event those

required to

adopted. It would not be feasible for the Department to employ

personnel who would be expert 1in the technical
of State

the Department
State agencies,

fifteen departments

daily by the

Therefore, in estimating these fiscal impacts,
would have to consult at lengtn with many other

as well as individual municipalities.

matters managed

government.

At the present time, 887 bills have been introduced, with more

being introduced each week.

those bills and making substantive decisions 1in
governments would be

Clearly, the task

of reviewing
regard to their
enormous. In

impacts on municipal

addition, there is the question of whether the State of Alaska
might assume some legal liability for the accuracy of these
fiscal notes snould the bill become law. These things
considered, we believe a number of higher level professionals,
along with support staff, snould be hired to this work .
Certainly we are <concerned with this potential expansion of
State government considering tne current decline in State

revenues. Additionally we are concerned that

professionals might not be able to

defensible fiscal estimates on impacts not related

fields of expertise.

21-P1LH

produce

higher level

reliable and

to their own



Senate Bill 3
February 2, 1
Page 2

9
86

OO

We believe it would be more appropriate t'or municipalities to
work with an organization sucn as the Alasna Municipal League
in estimating fiscal impacts which might result from State
legislation. Individual municipalities, in most cases, would
be able to estimate those impacts more accurately Decause of
their greater familiarity witn their own communities. Their

concerns could then be conveyed to tne Legislature through
their spokesperson in Juneau.

Given the difficulties produced by current language in tne
bill, and considering the level of the fiscal note for its
operation, we cannot support ,11 369.



STATE OF ALASKA 1986
FISCAL

REQUEST
Bill/Resolution No.: SB 369

Title : An Act relating to fiscal

rotes”

FISCAL D ET A

LEG
NOT

IESLATIVE SESSION

2/12/86

Agatyﬁrrn dCdrmnty &Regad Affairs

for legislation affecting a municipality

Sponsor: Senate C&RA Committee
RequestorSenate.. C&RA CQim&tge

Date of Request:

EXPENDITURES/REVENUES
OPERATING FY 86

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE 1

FUNDING

GENERALFUND
FEDERALFUNDS
OTHER

TOTAL

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS

(Thousands of Dollars)

FY 87

320.
10.
. 50.

100.

500.

(Thousands of Dollars)

500.

““5T0.

0

0

Attach aseparate page if necessary

Cnpoets

FYy 88
336.0

_10...5

52,5
21.0
10.0

430.0

430.0

430.U

Prepared by: Michael w. Worley, State Assessor
Division:  Municipal & Regional A™Mistance

Approved by Commissioner:
Agency: Comnunity & "

Distribution (by Agency preparing fiscal note):

Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget

Impacted Agency(ies)

page

FY 89

352.8

11.0
55.1
22 .0i

10.5

451.4

451.4

-451.4

r

FY 90

370.4
ii.5
51.8

11.0

473.8

473.8

41231,

465-4787
2712/86"

FY 91
388.9

12.1
"66.7
24.3

11.5

497.5

497.5

497.5



B 369

An act relating to

For Jlegislation

Positions The estimated costs

3 Positions Salary Range 18

2 Positions Salary Range 16

1 Position Salary Range 13

2 Positions Clerk Typist 11
Additional costs would include
Equipment (word" processing,
office equipment). Included in
space. Under equipment would

fixtures.

fiscal

affecting a

computer

notes

municipality

are asi follows:
149,000
84,600
34,400
52,000
travel,

equipment
contractual

be a one time

contractual, Supplies

would



ATTACHMENT TO FISCAL NOTE
SENATE BILL 369

Explanation of Fiscal Noce:

The Department regards the estimating of municipal fiscal
impacts, as described in the bill, as an important
responsibility. Wich 159 municipalities scattered across the
State, the Department also believes the scope of this important
task <could be substantial. If the bill were to be passed in
its present form, we believe the Department should generally
adopt the following procedures to fully meet the intent and
directives of the bill (we have estimated 1200 bills would be

introduced during two sessions):

Bill Analysis

The three range 18 positions would divide up areas of
responsibility based on subject, i.e. finance, public safety,
taxation, public works, etc. Each senior analyst position
would carefully read each bill introduced in cheir area of
specialization to determine whether or not the bill might cause
a municipal fiscal impact. During that process, the employee
would consult with ocher departments of State government and
wich appropriate agencies at <che municipal level. Bills which
would cause a fiscal impacc to municipalities would be logged
in an "active" file. All other bills would be logged as well,
buc would only become active if che bill were amended at some
point in <che Jlegislative process. Each of those amended bills

would chen be read again to ascertain whecher the new Jlanguage
mighc cause a fiscal 1impacc on municipalities.

The analystwould then develop municipal fiscal notes on
"active" bills, prioritizing according to the daces those bills
would be scheduled for hearings before various committees.
These range 18 positions would probably be working with Deputy
Commissioner and Direccor level personnel in yarious State
departments, requesting fiscal impacc information and either
developing che fiscal notes themselves or requesting that ocher
Stace agencies do so and insure chat expert testimony to be
available from those agencies.

Coordination of Activities

Two range 16 positions would be responsible for the
coordination of work flow to and from <che range 18 positions,
coordination of tescimony and fiscal noce preparation from
ocher Stace agencies, and exchanging fiscal impacts information
wich <che Alaska Municipal League and technical groups such as
municipal planners, assessors, finance officers and ochers.
These positions would also field inquiries from municipalities
and State agencies. It is envisioned that one range 16
posicion would be assigned to the Senate and one would
coordinate the activities with regard to che House of

Representatives.



Accachmenc co Fiscal Noce
Senate Bill 369
Page 2

Tracking of Bills

Bill <cracking would be done by <che range 13 posicion. As new
bills are incroduced and ochers amended, chis posicion would
updace the scacus of the bills and provide copies of amended
bills co fiscal note personnel. Thia posicion would also hand
deliver and receive fiscal impacc information co and from

members of che Legislature and various Scace agencies.

Clerical Accivities

Two clerk <cypisc Il posicions would be employed <co operace che
personal computer wupdace and cracking system and type fiscal
notes and correspondence for all che accivicies noced above.



Alaska State Legislature
Senate

Official Business Pouch VvV
State Capitol
Juneau, Alaska 99811

Feb 13, 1986

Received telephone call from Linda Anderson, representing
the North Star Borough at 2:35p today, Feb 13. Ms. Anderson
advised that the North Star Borough supports both SB 369
and SB 376. Representative unable to attend hearing

due to dental appointment for child.
yma/2/13/8 6

cc: Linda Anderson
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1/29/86
Community and Regional
Affairs and Finance

Introduced:
Referred:

IN THE SENATE

SENATE BILL NO.

BY THE COMMUNITY AND REGIONAL
AFFAIRS COMMITTEE

369

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE -
A BILL
"An Act

For an Act entitled: relating to

SECOND SESSION

fiscal notes for legislation

affecting a municipality.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1.

(a)

is reported from the committee of

AS 24.08.035(a) is
Before a bill or resolution,

attached to the bill a fiscal note
amount of the appropriation
result from enactment of the bill
succeeding fiscal years.
expenditure
attached to the bill

expenditure or appropriation

amended to

increase or decrease

If enactment of the bill

or appropriation by a municipality,

that would be

read:
except an appropriation bill,
first referral, there shall be
containing an estimate of the
that [WHICH] would
for the current fiscal year and five
would require an
a fiscal note shall be

containing an estimate of the amount of the total

required during the current

fiscal year and five succeeding fiscal years by all affected munic-
ipalities. If [OR, IF] the bill has no fiscal impact, a statement to
that effect shall be attached. A [THE] fiscal note or statement

relating to a state expenditure shall

the requirements of this section by

affected and may be

A fiscal note or statement

prepared by the Department of Community and

may obtain
of the note or statement. The

delivered to the committee requesting

1

be prepared in
the
reviewed by the office of management

relating to municipal

the assistance of another state agency in

fiscal

conformity with
department or departments
and budget.

expenditures shall be

Regional A ffairs, which

the preparation

note or statement shall be
it withfn five days «cf the

B 369
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request or within two days if the request is made after the 90th day
of a regular session, or during a special session of the legislature.
If the bill is presented by the governor for introduction in accor-
dance with AS 24.08.060(b) and the uniform rules of the legislature,
the fiscal note or statement shall be attached to the bill before the
bill is introduced. An amendment or a substitute bill proposed by a
committee of referral that changes the fiscal impact of a Dbill shall
be explained in a revised fiscal note or statement attached to the

bill.
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Introduced: 1/21/80
Referred: Community & Regional
Affairs and Finance

BY THE RULES COMMITTEE BY REQUEST
OF THE LEGISLATIVE COUNCIL (for the
Community and Regional Affairs
Committee Interim Joint Local

IN THE SENATE Government Study)

SENATE BILL NO. 352
IN THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE - SECOND SESSION
A BILL
an Act entitled: "An Act requiring fiscal notes for bills affecting a

municipality."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 24.30.035 is amended to read:

Sec. 24.30.035. FISCAL NOTES ON BILLS. Before a bill is reported
from the committee of first referral, there shall be attached to the
bill a fiscal note containing an estimate of the amount of the appropria
tion increase or decrease which would result from enactment of the bill
for the ensuing fiscal year and at least two succeeding fiscal years”

If enactment of the bill would require an expenditure or appropriation

by any municipality, a fiscal note shall be attached to the bill con—
taining an estimate of the amount of the total expenditure or appropria—
tion which would be required during each of the first three fiscal

years by all affected municipalities. If [OR, IF] the bill has no

fiscal 1impact, a statement to that effect shall be attached. The fiscal]
note or statement relating to a .itate program shall be prepared by the

department or departments affected. The fiscal note or statement relat-|

and Regional Affairs, but that department may obtain the assistance of
any other state agency 1in the preparation of the note of statement. 1 f
the bill is presented by the governor for introduction in accordance

with AS 24.30.060(b) and the uniform rules of the legislature, the

fiscal note or statement shall be attached to the bill before the bill

is introduced. An amendment or a ubstitute bill proposed by a commit-

-1" SB 352



tee of referral that changes the fiscal impact of a bill shall be

explained in a revised fiscal note or statement attached to the bill.

-2- SB 352






Report to the Alaska Legislature
on
The Taxation of Natural Resources fn Place

January 1992

by
The Department of Community
and Regional Affairs

Walter J. HickeS, Governor
State of Alaska

Edgar Blatchford, Commissioner
Department of Community and Regional Affairs



Chapter 127
li

3!

AH ACT
Relating Lo an exemption i"rom municipal property taxntlon
for natural reaourcea In placemmand providing for an
effective date.
J° Section 1. rURTOSE. It la the primary purpose of the legislature in
g%/ldlng for a temporary tax exemption for natural resources In place to
In the time necessary for an orderly and comprehensive study of the
suss relating to exempting natural resources in place from municipal
roperty taxation.
Sec. 2. TEMPORARY TAX EXEMPTION. Natural resources in place, Includ-
provcn or unproven mineral and other deposits of valuable materials and
er stumpage, ore exempt from property taxation by a municipality.
** Sec. 3. STUDY AND REPORT. ()
~jlonal Affairs shall study and compare the potential effects of various

The Department of Community and

JUtural resource taxation options Including

HR). (1) total exemption from municipal property taxation for natural
Jsiourcts in placet
Wp () partial

uitural resources In placet

exemption from municipal property taxation for

A no exemption from municipal property taxation for natural
«sources In placet
|, (4) total orpartial exemption from municipal property taxation

>r natural resources in place at the option of each municipalityt
(S) taxation of natural resources in place by municipalities
-1- SCS SSHB 159(CSRA)

Chapter 127

other than property- taxation for purposes of determining whether ap
ncnt exemption from property taxation I- the most desirable approach.

®) The Department of Coasnunlty and Rcglcnal Affairs shall
representatives of municipalities and of unincorporated comraunltltl
boroughs and In the unorganized borough to advise in the design sill
cutlon of the study under (@) of this section. The Department of Coorut
and Regional Affairs shall conduct the study in concert with the Depim
of Revenue and with the Alaska Municipal League. The study must Inch
consideration of

(1) tax treatmentby other states of naturel resources in pl

(2) the point In time that natural resources In place sequin
value for tax purposes) and -

<3) methods for determining the value of natural resouccn
place that may be applied on a uniform basis in all municipalities.

(cj By January 15, 1992, the Department of Community and Rtjlw
Affairs shall report to the legislature its findings and recommenditU
regarding municipal property taxation of natural resources In place.

* Sec. i. This Act 1b repealed July 1, 1992.
* Sec. 5. This Act takes effect itmaedlately under AS 01. 10.070(c).

SCS SSHB 159(C&RA) 2-



CTP n CTP WALTERJ. HICKEL, GOVERNOR

<E'! 6
n ® E 17] (] 150 THIRD STREET

JUNEAU, ALASKA 90001-1291

DEPT. OF COMMUNITY & REGIONAL AFFAIRS PHONE: (207)465-1700

[] 949 E. 36 THA VENUE. SUITE 400
ANCHORAGE. ALASKA 99500-4302
OFFICE OF THE COMMISSIONER PHONE: (907) 563-1073

January 2, 1992

The FJonorable Dick Eliason
Alaska State Senator

State Capitol

Room 111 - Capitol Building
Juneau, AK 99801-1182

Dear Senator Eliason:

With this letter | transmit to you our report on the Taxation of Natural Resources in Place. The
study was mandated by HB 159 (CH 127 SLA 1990) and conducted by the Department of
Community and Regional Affairs in conjunction with the Alaska Municipal League and the
Department of Revenue.

The report concludes that there is a statewide consensus in support of a total exemption from
local property taxation for natural resources in place — defined in the report as "any material in
it's natural state before it has been harvested or extracted."

Th,, :tudy went through a long public process that involved technical and policy working
groups, a working group from the Alaska Municipal League, a survey of the practices of other
states and provinces, and public presentations at the Southeast Conference in Juneau, at the
Alaska Forest Association Convention in Sitka, during the Alaska Federation of Natives
Convention in Anchorage, at the Alaska Miners Association Convention in Anchorage, and at
the Alaska Municipal League Convention in Fairbanks. Earlier drafts of the report were mailed
to 120 interested parties across the state for comment.

«

Considerable wrii“en correspondence was received in support of a total exemption from local
property taxation for natural resources in place. Because of the statewide consensus, and in an
attempt to conserve resources, the correspondence was not summarized as an addendum to
the report. It is available and will be transmitted to the relevant committees upon request.

If you have any questions about the report or the study process, please contact Sandra Wicks,
Deputy Director and Legislative Liason, Municipal and Regional Assistance Division, Depart-
ment of Community and Regional Affairs, 150 Third Street, Room 310, Juneau, Alaska 99001,
or phone 465-4750.

Sincerely,

Edgar Blatchford
Commissioner

Enclosure
2A-PIIH
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REPORT TO THE ALASKA LEGISLATURE
ON
THE TAXATION OF NATURAL RESOURCES IN PLACE

I. Introduction

In 1990, the Alaska Legislature passed an act creating a temporary exemption from property
taxation for natural resources in place. (HB 159, enacted asCH 127 SLA 1990, hereafter "the Act".)
The temporary exemption in the Act expires July 1, 1992.

In the Act, the Legislature required the Department of Community and Regional Affairs (DCRA) to
conduct a study of the potential effects of various natural resource taxation options. This report
represents DCRA's effort to fulfill this directive. The purpose of this report is to raise the relevant
policy issues and highlight some of the major ramifications for local governments, the state, and
resource industries of various taxation strategies. Volumes could be written on the pros and cons
ofthe various taxation strategies to be considered and how they might impact the various resource
industries and the various municipalities. However, this study does not purport to be an in-depth
discussion of all the possible implications of the taxation strategies examined. |If the Legislature
determines there is sufficient interest in, or need to further examine the questions raised, it may
choose to allocate additional resources to studying those questions. However, at this time there
appears to be astatewide consensus in support oftotally exempting natural resources in place from
local taxation.

Alaska statutes pertaining to property taxation by local governments, while presently exempting
certain kinds of property from taxation, do not (except for the temporary exemption in the Act)
exempt natural resources in place from taxation. Consequently, natural resources in place are
required to be taxable property. As long as the resources remain in place, they could only be taxed
through the method of property taxation. Thus, the basic issue of this study was:

Should natural resources in place be taxable by municipalities? Or, in other
words, should natural resources be subject to municipal property taxations

The Legislature also asked DCRA to examine natural resource taxation options other than total
taxability of natural resources in place or total exemption of natural resources in place from
municipal property taxation. Consequently, the study also examined the following questions:

1. Should natural resources in place be partially exempt from local taxation?

2. Should natural resources in place be totally or partially exempt from local
taxation at the option of the local government?

3. What other forms of taxation, if any, should mijgj*ipalities be able to app!v
to natural resources?

To answer these questions the study examined several major policy concerns:

Fairness among taxpayers

Fairness among municipalities
Stimulation of economic development
Cost-effectiveness of taxation methods

Municipal revenue needs/sources



Report to the Alaska Legislature

in particular, the study looked at the consequences of various options for taxation of natural
resources on municipalities, the resource industries, and the state government (in particular the
State Assessor's Office). A survey ofother states and provinces was also conducted. An addendum
atthe end ofthis report discusses the results of the questionnaire on the subject ofnatural resources
taxation in the other states and provinces.

The Act mandated that DCRA conduct the study in concert with the Department of Revenue (DOR)
and the Alaska Municipal League (AML), and with the participation of representatives of
municipalities and unincorporated communities in boroughs and in the Unorganized Borough.
After initial meetings with technical and more broadly based working groups in 1990 and early
1991, and teleconferences specifically with the AML working group in August and September
1991, DCRA issued a Preliminary Report on The Study of Taxation of Natural Resources in Place
on September 13, 1991. The report was sent to all members of the technical and other working
groups forcomment. Presentations on the approach to the study and its tentative results were made
at the Southeast Conference in Juneau, the Alaska Forest Association convention in Sitka, during
the Alaska Federation of Natives convention in Anchorage, at the Alaska Miners Association
convention in Anchorage, and at the Alaska Municipal League conference in Fairbanks during the
fall of 1991. Before the AML conference, a Draft Report on The Taxation of Natural Resources in
Place, dated November 1,1991, was circulated to allofthe members ofthe various working groups
and thepeoplewhoexpressed interestin being on the mailing listasaresultofthe live presentations
on the study. The result of the study process is a consensus that natural resources in place should
be totally exempted from local property taxation. Without legislative action during the 1992
legislative session, however, the temporary exemption from municipal taxation for natural
resources in place will expire July 1, 1992, and natural resources in place will once again be

taxable.

To encourage reasoned discussion of the focal issues of the study, the draft report and the live
presentations discussed the existing framework of municipal taxation in Alaska, the potential effect
of the assessed value of resources in place (if deemed taxable) on the state education foundation
aid and state revenue sharing monies to be received by local governments, and the local revenue
generation required in order to qualify for those monies under the existing formulas. Both ofthese
formula-based programs are tied to the full and true value of real arid personal property .within
municipalities. Certain aspects of these programs and their terminology had to be understood to
lay the groundwork for discussion of the central issue of taxation of resources in place.

The balance of this report follows the format and provides the information circulated to the public
as part ofthe study. Itexplains the framework for municipal taxation in Alaska, the state foundation
aid program for schools, and the state revenue sharing program before returning to the specific
issue ofthe taxation of natural resources in place. The report also examines assessing issues and
the policy concerns listed above in relation to the taxation options DCRA was directed to study.
This final report will also be circulated to the public before the 1992 legislative session begins.

IIl. The Legal Framework for Municipal Taxation in Alaska

Articles IX and X of the Alaska Constitution and Title 29 of the Alaska Statutes establish the
framework for municipal taxation in Alaska. Home rule municipalities are granted broad
governmental powers by the Alaska Constitution, while general law municipalities are, among
other specified powers, granted the right to levy a tax or special assessment, and impose a lien for
its enforcement (AS 29.35.010). Home rule and general law municipalities are subject to lirnita-
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tions on their taxing powers found in Chapter 29.45 ofthe Alaska Statutes. Within Chapter 29.45
there are provisions on property taxes, sales taxes and use taxes. Section 29.45.010 authorizes
cities, boroughs, and unified municipalities to levy a property tax. If a tax is levied on real or
personal property, it must be assessed, levied, and collected as provided in Chapter 29.45.
Nowhere in Chapter 29.45, however, is there a statement of what is taxable. Instead, the
assumption is that all real and personal property is taxable unless it is exempted from property
taxation. That assumption is supported by Section 1 ofArticleX ofthe Alaska Constitution, which
provides that "a liberal construction shall be given to the powers of local government." The
following two sections describe the geographic distribution of municipal taxing powers and
discuss the concept of taxability. Part IX of this report discusses various property taxation options
and other taxation options that the Legislature directed DCRA to study.

A. The geographic distribution of municipal taxing powers

Natural resources in place, in order to be subjectto municipal property taxation, have to be located
within acity, borough or aunified municipality. The map below indicates the boroughs, the unified
municipalities, and the unorganized borough. Not shown on the map are many cities located
within the Unorganized Borough. Most cities do not contain many natural resource properties
because of the limited area included within their boundaries. Nevertheless, any natural resource
properties located within their boundaries could be affected by legislation (or lack thereoO
pertaining to the taxation of resources in place. The issue of taxation of resources in place is also
of significance to residents and property owners in the Unorganized Borough because, upon
borough formation, whatever is taxable under state law will be taxable by the new borough,
whether or not the new borough elects to levy a property tax.
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B. What is taxable?

The focal issue of this study is: should natural resources in place be taxable by municipalities? As
explained above, under the statutory framework for municipal taxation in Alaska, all real and
personal property is taxable unless it is exempted from property taxation. Required exemptions
from municipal property taxation are specified in AS 29.45.030. Examples from the laundry list
of property exempted from property taxation by AS 29.45.030 are household furniture and
personal effects of members of a household, and property used exclusively for nonprofit religious,
charitable, cemetery, hospital, or educational purposes. Property owned by ANCSA Native
corporations is also exempt from municipal taxation until development occuis or it is leased to a
third party. In addition to these exemptions from property taxation, AS 43.56 provides for certain
exemptions of oil and gas production and pipeline property, including oil and gas in place. All of
the exemptions discussed in this paragraph are mandatory exemptions. In other words, the
property mentioned in the above-referenced statutes is simply not taxable at all.

Section 29.45.050 of the Alaska Statutes provides for optional exemptions and exclusions from
local property taxation. The exemptions and exclusions are at the option of the local government
which levies the property tax. Two examples of optional exemptions are the exemption from
property taxation of personal property and the exemption ofup to $10,000 of value in aresidence.
The exemptions in AS 29.45.050 require action by the local government and they sometimes also

require approval of the voters.

Since there are existing mandatory exemptions and optional exemptions, and since there is a
mandatory exemption from property taxation for oil and gas in place in particular, it is reasonable
to consider some form of exemption forsome other, or all natural resources in place, ifamandatory
or optional exemption isto be considered, however, we must have aworki gdefinition ofthe term

"natural resource in place."

I1l. What is a "Natural Resource in Place"?

The term "natural resources in place" does not correspond to any commonly used assessment
terminology and appears to be very broad. The term "natural resources in place" is used several
times in the Act, but only Section 2 gives an indication of what the term means. Section 2 of the

Act reads as follows:

Sec.2. Temporary Tax Exemption. Natural resources in place, including proven or
unproven mineral and other deposits of valuable materials and timber stumpage, are
exempt from property taxation by a municipality, (emphasis added)

By the language of Section 2, theterm "natural resources in place" covers 1)unproven mineral and
other deposits of valuable materials, 2) proven mineral and other deposits of valuable materials,
3) timber stumpage, 4) and a category best described as "other.” The "other" category arises from
the wording of the Act that says natural resources in place "including" the named categories that
are listed. Apparently, something in addition to the named categories in the Act was contemplated
by the Legislature. Another ambiguous term in the Act is the phrase "other deposits of valuable
materials." This term probably includes sand and gravel, but does it include glacial ice, for

instance?
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For me purposes of the study, the term "natural resources in place" was defined as:
Any material in its native state before it has been severed or extracted.

Wi |- that working definition of "natural resources in place,” we looked at the effect of having
nal jral resources in place taxable, as they were before the temporary exemption went into place
in'S90. An important effect oftaxability of a natural resource in place is that its market value must
be reluded in the "full value determination” for the municipality in which the resource is located.
Th'mvalue of all taxable real and personal property in a municipality is included in its full value
deiermination. The obvious question, then, is: What is a full value determination?

IV. What is a "Full Value Determination" ?

In orief, a full value determination is the sum total for a municipality of the full and true value
established for each piece of taxable real and personal property within a municipality. AS
29 45.110 (a) specifies that the full and true value (FTV) is "the estimated price that the property
would bring in an open market and under the then prevailing market conditions in a sale between
a v/illirig seller and awilling buyer both conversant with the property and with prevailing general
price levels." AS 29.45.110 (a) also requires the assessor to assess property at it full and true value

as of January 1 of the assessment yeat.

The education title of the Alaska Statutes, specifically AS 14.17.140, requires the Department of
Community and Regional Affairs, in consultation with the assessor for each school district, to
establish the full value of the taxable real and personal property in each city and borough school
distiict. Notall cities and boroughs have property taxes, however, and, consequentlv, not all niies
and boroughs have assessors. For those that do not, the State Assessor, located in the Department
of Community and Regional Affairs, must estimate the full value of the taxable real and personal
property without the consultation ol a local assessor.

The State Assessor then compiles the full value determination for each municipality annually and
notices each municipality. As discussed below, the full value determination plays a significant role
in the calculation of both the stale foundation aid for education and the state revenue sharing
programs. It is critical to municipalities, aswell as property owners, whether natural resources in
piace are taxable (i.e., whether the value of natural resources in place will be added to the full and
true value of the property in or on which these resources are located). The full arid true value of
all taxable property, whether the property isactually taxed or not, must be included in the full value
determination for the municipality.

V. How does the Full Value Determination
Affect State Foundation Aid?

Cl 1pter 14.17 ofthe Alaska Statutes establishes the Public School Foundation Program. Under that
program, aschool is determined to have a "basic need" determined according to aformula spelled
olt N AS 14.17.021 (b). The local government isrequired to make a "local contribution" toward
this basic need. The local contribution is defined in AS 14.17.025 as at least the equivalent of a
4 n lltax levy on the full and true value (FTV) of thetaxable real and personal property in thedistrict,
unl<ssa 4 mill tax k/y on the FTV exceeds 35% of the district's basic need. A municipality will
nct eceive its school foundation aid payment unless it makes its local contribution. AS 14.17.025

(e).
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In other words, the higherthe municipality's FTV, thegreaterthe amountofmoneythe municipality
must raise to satisfy the local contribution requirement, up to the pointwhere a 4 mill levy on the
FTV exceeds 35% of the district's basic need. Historically, only in the North Slope Borough and
the City of Valdez has the 4 mill equivalent exceeded 35% of basic need. This year, for the first
time, a4 mill levy on the FTV in the City of Unalaska will also exceed 35% of basic need. The
following illustrations depict the relationship between state aid, local contribution and basic need,
and demonstrate the effect on this relationship of increasing the local full and true value.

Effect of Increasing Local

To further illustrate the point, assume that the FTV of the municipality is presently $1 million. A
4 mill levy on $1 million is $4,000. Ifthe FTV for the municipality increases to $2 million, then
the equivalent of a 4 mill levy will require the municipality to raise $8,000. This may or may not
be a problem for the municipality depending on the basis for the increase in FTV.

In summary, under the public school foundation program, assuming that basic need remains
constant, as the FTV increases, the amount of the local contribution increases, and the amount of
state foundation aid decreases. The question for the municipality is then: how will it raise the
additional money to meet its local contribution requirement if the municipality's FTV increases?
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VI. How does the Full Value Determination
Affect State Revenue Sharing?

Sections 29.60.010-29.60.080 establish a program for municipal tax resource equalization. 1|his
tax equalization program is part of what is commonly referred to as tire state revenue sharing
program. Its purpose is to even out differences in taxable wealth among the municipalities in the
state by paying relatively more shared revenues to those municipalities that have little taxcble

property.

The formula for determining a municipality's tax equalization entitlement is fairly complex. Itis
based on the municipality's population, actual generation of revenue, and the local tax base. The
formula requires the equivalent of a local contribution. In this case, it is called "locally generated

revenue."
The formula multiplies the population by the product of the locally generated revenue (LGR,)
divided by one-tenth of one percent of the full and true value of the assessed property in the

municipality. The formula for the product to be multiplied by the population is as follows:

LGR \
0.1% of FTV f

If we plug in some numbers, the formula looks like this:

100

0.1% of 1,000 = °°

Obviously, the product will decrease ifthe FTV is increased unless the LGR is also increased. For

example:

If local revenues are unchanged:
100 -
0.1% of 2,000 = %0

If local revenues are increased to the same degree as the FTV:

0.1% of 2,000 = 00

If local revenues are increased to a greater degree than the FTV:

400
0.1% of 2,000 - 2°°
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Wi ith this background in the two major funding formulas by which municipalities obtain state
shared revenues, we can return to the focal issue of this study:

Should "in place" natural resources be taxable by municipalities?

If natural resources in place — meaning resources that are not severed or extracted — are taxable,
then the value ofthose resources in place must be added to the full and true value of the property
in or on which they are located. As a consequence, the full value determination for the
municipality will increase. The value of natural resources in place, however, can only be added
to the assessment rolls at the point when an assessor using standard assessing practices could
defensibly establish that value.

VII. The Problem of Assessing Natural Resources in Place.

Underthe presenttemporary exemption from local property taxation, or if apermanent exemption
from local property taxation is enacted, there is no issue of assessing natural resources in place.
It is only an issue if the present temporary exemption expires and we return to the pre-existing
status, which was that all taxable real and personal property must be assessed and included in the
full value determination for the municipality in which the property is located.

When we speak of assessing natural resources in place, however, it should be clearly understood
that the value of every resource in place would not be added to the assessment rolls on January 1,
1993. Assessors only put property on an assessment roll when a value for that properly can be
established according to commonly accepted standards and practices.

The figure below illustrates this point. The passage oftime is indicated by the arrow at the bottom
ofthe illustration. On the leftofthe illustration isthe indication that aresource has been discovered.
At the time of discovery so little is probably known about its dimensions, marketability and costs
of production, that no value can yet be placed on the resource by the assessor. On the right hand
side of the illustration is the indication severance or extraction. At the point of severance or
extraction, we are no longer talking about assessment of a natural resource in place because the

resource is no longer in place.
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Logically, at some time before severance or extraction, itwas possible to put avalue on the resource
in place according to standard assessing practices. The point at which a defensible value can be
determined isthe point at which the value should go on the assessmentroll. Actually, the property
may have already been on the assessment roll but with aminimal value based on use ofthe surface
only. What we are really talking about is the point at which the in place resource value will be

added to the assessed value of the property.

Assessors determine value by one of three methods: direct sales comparison, the cost approach,
and the income (orincome capitalization) approach. Thecostapproach isnormally notapplicable
to valuing raw land. The direct sales comparison approach may be applicable to the valuation of
natural resource properties in the rare instances where comparable sales of mineral properties can
be found or where comparable timber stumpage values can be established. The third approach,
the income approach to value, is the only realistic approach by which resources in place could
routinely be valued, and it has certain inherent problems when one isdealing with income that has
not yet been generated. The income approach to value involves developing an estimated net
income (gross income less operating expei. es) which is then capitalized using an appropriate
capitalization (discount) rate. The following example illustrates the problem involved when an ore
body, for instance, has not yet been developed.

In attempting to value an undeveloped ore body, it is first necessary to know, or estimate, the type
and grade of ore, its volume, and its configuration. If the ore body has been discovered, but has
not been extensively drilled, it would most likely be impossible to know these things. If the ore
body has been adequately drilled, the information from the drilling may or may not be made
available to the appraiser. (There is no requirement in Alaska for such information to be made
available to state or local governments.) If the information were made available, the geologist/
appraiser would still be facing the problems of estimating a potential income stream from
development ofthe ore body, while considering fluctuations in the world market for that aggregate
of ores. In addition, the appraiser would have to estimate the cost of extraction, including road
construction, the actual extraction process, cost of drilling, separation of the metal from the host
rock, shipping, and so forth. This exercise would be extremely subjective and speculative in

nature.

A great deal of feedback has been received by the DCRA staff conducting this study about the
difficulty and the cost of attempting to value natural resources in place so that their value can be
added to the surface value of property for property tax purposes. Indeed, cost-effectiveness of
having resources in place taxable is one of the important policy issues to be considered by the
Legislature in determining the action to take with regard to the taxability of natural resources in
place. The issue is: will it cost more than it isworth to permit the taxation of natural resources in
place by local governments? This question is examined mere fully in the discussion of the policy
issues in Section IX. If the Legislature decides that natural resources in place should be taxable,
another question that must be addressed is who should perform the assessment? That question is
discussed in Section Xlll, immediately following. There is general agreement that many assess-
ments of natural resources in place would have to be performed by assessors with special expertise
different than the expertise of most assessors.
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VIIl. Who Should Assess Natural Resources in Place?

If natural resources in place are taxable by local governments, their value must be included in the
full value determination for the municipality in which they are located. To do that, natural
resources in place must be assessed by someone. Before looking into the question ofwho should
assess natural resources in place, it isuseful to look atthe present process of property tax assessment

by the municipalities.

Municipalities that levy a property tax either have a staff assessor or hire a contract assessor to
perform the assessments for the municipality. The State Assessor then reviews the municipal
assessments and makes any necessary adjustments, including addition of the value of property
optionally exempted by the municipality from property taxation. The value of all taxable real and
personal property, as adjusted by the State Assessor, is included in the full value determination for
that municipality.

Not all municipalities empowered to levy a property tax actually do so. Those that do not levy a
property tax do not assess the property within theirjurisdiction. Nevertheless, by statute, the State
Assessor must establish the full and true value of that municipality for purposes of the state
foundation aid program and the tax equalization (revenue sharing) program. Therefore, the state
has to be prepared to assess all taxable real and personal property within the municipalities in the
state. If natural resources in place are taxable, the State Assessor will have to be prepared to assess
them whether or not the municipality does so.

Before the temporary exemption went into effect in 1990, the municipalities did not routinely
include in their assessments the value of natural resources in place and the State Assessor did not
routinely add their value to the full value determinations of the municipalities. Now, however, if
the temporary exemption is allowed to expire and the pre-existing law is again in effect, the full
and true value of each municipality will have to include the value of natural resources in place
within its boundaries because awareness of this issue has now been heightened statewide.
Someone will have to establish that in place natural resource value. Under our present statutory
structure, either the value will be established initially by the municipal assessor and reviewed by
the State Assessor or, if the municipality docs not levy a property tax, and therefore does not
establish an assessment roll, the State Assessor will have to establish an estimated assessment iri
order to arrive at the full value determination for the municipality.

Municipal assessors are not generally trained to assess the value of mineral ore, coal, gravel, rock
or timber in place. The two appraisers presently working in the State Assessor's office do not
possess the necessary qualifications or experience either.

Typically, an economic geologist is hired by a mining company to determine the value of an ore
body. Specially qualified forest appraisers are hired by timber companies to value timber
resources. People with comparable skills will be necessary atthe locai and/or s:ate level to assess
natural resources in place, whether those people be hired as staffor hired under contract to provide

assessing services.

The difficulty of assessing an ore body is iPjstrated by the Red Dog mine example where the State
and the Northwest Arctic Borough hired a geologist and appraisal consultant at the rate of $150
per hour to use the income approach and estimate the value of the entire mining operation,
including the ore body under development. Under a separate agreement, the Borough contracted
with the same geologist/appraiser for an appraisal of the mine utilizing the costapproach. The cost
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approach appraisal was conducted in order to estimate the value of the mine improvements
withoutthe value ofthe ore body. By comparing the two appraisals, the consultant concluded that
the value ofthe ore body was approximately $30,000,000. The same consultant stated, however,
that before certain metallurgical problems with smelting the ore were encountered, the value of
the ore body had been $100,000,000. He expected that within two to three years, when the
metallurgical problem was solved, the value of the ore body would then again be $100,000,000,
absent some dramatic change in the world price for the mineral. This example illustrates me
dramatic increases and decreases in the value ofan ore body which often occur because ofvariable

factors beyond the control of the industry.

Municipal assessors are not typically knowledgeable about the geology of mineral ores, smelting
and metallurgy, world mineral prices and the other factors that go into appraising a mining
property. In fact, the economic geologist who performed the Red Dog mine appraisal has stated
it is easier to train a geologist to become a mining appraiser than to train an appraiser to become
a mining appraiser. Likewise, appraisers of timber resources must have the training to estimate
types and grades of timber, calculate the costs of road construction, harvesting, transportation,
storage and loading, among other things, aswell as world timber prices. Again, it is not expected
that a municipal assessor will have had this training and experience.

At leasttwo other states in which natural resources in place are taxable have gone to acentralized
assessmentof natural resource properties by the state. (More detailson the practices of other states
are found in the addendum.) If natural resources in place areto be taxable, the issueofwho isgoing
to perform the assessments of those properties will need to be resolved. Ifthe assessments are to
be performed by the State Assessor's office, additional staff with the required expertise will have
to be hired or, in the alternative, funding for contract assessors with the necessary training will have

to be allocated.

IX. Taxation Options and Policy Considerations
The act mandating the study asked DCRA to examine five taxation options:

Total exemption from municipal property taxation.

Partial exemption from municipal property taxation.

No exemption from municipal property taxation.

Total or partial exemption from municipal property taxation at the option of each

PwnNpe

municipality.
5. Taxation other than property taxation.

A discussion of these options pertaining to natural resource taxation must include a a*cussion of
at least the following policy considerations;

Fairness among taxpayers

Fairness among municipalities
Stimulation of economic development
Cost-effectiveness of taxation methods
Municipal revenue needs/sources

These policy considerations are examined, followed by a discussion of the five taxation options
in the context ofthe present legal framework for municipal taxation and the policy considerations.
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A. Policy Considerations
Fairness Among Property Owners

This policy consideration raises the issue of fairness among owners of various types of pmperty.
Upon whom should the tax burden to support government services within a municipality fall?
Upon only the owners of personal property? Upon only the owners of real property? Upon only
the owners of zoned real property? Should the owners of real property that is zoned have their
assessment reflect the value of the particular zoning classification? Should owners of natural
resource property have their assessment reflect the value of the resource in place? How can you
be fair to all potential taxpayers? Ifone group of potential taxpayers is eliminate J, does the burden
fall unfairly on the remaining groups of taxpayers?

Fairness Among Municipalities

Fairness among municipalities is an issue because not all municipalities in Alaska are equally
endowed with a tax base from which to raise revenues. Should those municipalities with a
potential tax base of natural resources in place be permitted to notinclude the valueofthose natural
resources in their full value determinations? Ifthey are not required to include the value ofthose
natural resources in their full value determinations, those municipalities will not have to increase
their local contribution to schools, even though they actually have atax base from v.iiich they could
generate local revenue. Asaconsequence, municipalities that could raise more local revenue wil |
still get their same share of the school foundation aid from the state. Municipalities that have no
possibility of raising more revenue for their schools would be disadvantaged under this scenario
in which municipalities with resources in place are not required to make a local contribution
commensurate with their actual wealth.

Stimulation of Economic Development

W ith this policy consideration, the issue iswhether or not making natural resources in place taxable
would be adisincentive for economic development. It is necessary to keep in mind that taxability
of natural resources in place does not necessarily mean that the taxing jurisdiction will choose to
levy a property' tax. Ifa property tax is levied, however, it must be levied equally against all taxable
property. Consequently, one must contemplate whether levying a property tax on the assessed
value ofresources in place wi lactasadeterrentto economic development. What specific impacts
might such atax have on economic development? W ill itdiscourage exploration for minerals? W ill
it encourage the exploitation of only the highest grades of ore? W ill it encourage the rapid cutting
of forests in orderto eliminate the source of a higher property tax? DCRA wastold by the resource
industries and the Department of Commerce and Economic Development that the impact of
making natural resources in placetaxablewill beuniformly detrimental to economic development.
No contrary evidence was provided and DCRA does not have the meansto hire economists to make

an independent assessment of these assertions.

Cost-Effectiveness

Cost-effectiveness is an important policy consideration because assessment of natural resources
in place is expected to be much more complicated and costly than the municipal property
assessments typically performed now. All sources indicate that ore bodies are extremely difficult
to evaluate, even for the professionals hired by mining companies to perform evaluations on the
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basis of which millions of dollars may or may not be invested. Assessment of timber stumpage is
also a highly specialized skill not normally possessed by municipal assessors or state assessors
whose job it isto review standard municipal assessments. Assessments of both of these categories
of natural resources in place would have to be accomplished either by extensive particularized
investigations of specific resource properties, or through elaborate computer modeling for which
both the data and the programs are not now available either to municipal assessors or to the state

assessor.

If such assessments of natural resources in place are performed by the municipalities, they might
sometimes have to be confirmed by the State Assessor's Office. In that case, presumably both the
municipalities and the State Assessor's Office wili face additional costs for contracted expert help
or additional staff possessing the necessary expertise. If the municipality does not intend to levy
a property tax and, therefore, does not assess property, the State Assessor's Office would still have
to assess the natural resources in place in order to add their value to the full value determination

for the municipality.

Several agencies and the Alaska Miners Association have commented that because ofthe difficulty
of assessing ore bodies, serious disputes over assessed values of minerals in place can be expected,
with the associated probability of litigation. At least two states have attempted to deal with the
problem of assessing resources in place by centralizing the function in a state agency. (See the
addendum on the results of the survey of states and provinces.) Itisapolicy question for both local
governments and the state as to whether it would be cost-effective to have to assess natural
resources in place in order to have the possibility of taxing them.

Municipal Revenue Needs and Sources

Municipalities are being required by the federal and state governments to assume more responsi-
bilities. Most often these additional responsibilities are not accompanied by sufficient funds to
cover the cost of the new activity. At the same time, municipalities are seeing the state cut the
amount of money allocated to state revenue sharing and municipal assistance. W hile municipali-
ties are facing these problems, they may also face the impacts of natural resource development in
their area. Natural r&>ource development may provide long-term economic benefits, but it may

.also require extension ofroads, water lines, sewer lines, and power lines aswell asihedevelopment
of additional housing, schools and commercial infrastructure. In this situation, municipalities
might be hesitantto give up ataxing power thatwould potentially provide a present revenue stream
for the payment of present infrastructure costs.

Several state agencies and natural resource owners have stated that if there must be taxation of
natural resource development, the taxation should not begin before severance or extraction ofthe
resource takes place. While this may be preferable forthe natural resource industries, itcould leave
the municipalities withoutthe revenue needed to develop the infrastructure necessary to deal with
impacts and provide supportforeconomic development that isneeded before the natural resource
industry is in production. In the worst case, acommunity mightexperience impacts for many years
during pre-production activities and the enterprise might never go into production with the
consequence that there is never any revenue derived from a severance tax.

W ith these five policy considerations in mind, the five taxation options the Legislature asked to
have studied were examined. A synopsisofthe thinking developed on each option during the study

is provided below.
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13 Taxation Options
Option One: Total Exemption from Municipal Property Taxation

Total exemption from municipal property taxation means that natural resources in place would not
be taxable by local governments. This is the option for which there appears to be a statewide

consensus.

Those who commented in favor of this option include the Department of Natural Resources, the
Department of Commerce and Economic Development, the Department of Revenue, and the State
Assessor, among state agencies. Support for this option was also voiced by the Alaska Miners
Association, Sealaska Corporation, Chugach Forest Products, Afognak Native Corporation,
Konkor Forest Products Corporation and NANA Corporation, among other individuals and
organizations.

Atthe Alaska Municipal League conference, the AML unanimously adopted aresolution in support
of a total exemption. In the view of the local governments, the value to be derived from having
natural resources in place taxable is not worth the cost and difficulties arising from the need to
assess natural resources in place, municipalities would have to increase their local contribution
and locally generated revenue to obtain state monies, and, finally, the municipalities do not want
to risk impeding economic development that might benefit their communities.

One potential benefit to local governments from a total exemption is that municipalities will not
be required to assess natural resources in place, and they will not face possibly dramatic changes
in their full value determinations that might result if natural resources in place are assessed. (For
example, based on Robert Paschall's studies, the Northwest Arctic Borough could face an increase
in its full value determination from $30,000,000 to $100,000,000 as soon as metallurgical
problems at the Red Dog Mine are resolved.) Dramatic changes in full value determinations for
some municipalities arising from the taxability of natural resources in place would require that
those municipalities increase the absolute amount oftheir local contribution tc the basic need for
their schools. (Rememberthe required local contribution under the school foundation aid formula
is the equivalent of a four mill levy or 35% of basic need.)

On the one hand, a property tax provides a revenue stream as soon as a value can be placed on
property. It avoids the situation described above where acommunity may have had to deal with
resource development impacts for years and then have production never start so that reliance on
a severance tax would provide no revenue. (See, however, the discussion below under Option

Five.)

On the other hand, owners of natural resource properties point out that a property tax is the worst
possible tax for stimulating economic development. They say a property tax on resources in place
will discourage exploration and encourage cutting trees prematurely. It will also encourage
closing mines when only the highest grade ore has been extracted.

Option Two: Partial Exemption from Municipal Property Taxation
The Legislature asked that a partial exemption from municipal property taxation be one of the

options considered in this study. The Legislature did not indicate, however, what it meant by

partial.
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