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Preparing Estimates for Preparing cost estimates for federal legislative amendments containing

Amendments substantial mandated state and local costs would help assure that
important changes are not overlooked. Unlike the states, cbo prepares
estimates for amendments, not routinely, but only when requested by a
committee or member of Congress.

At the state level, preparing estimates for amendments is common. Of
state cost-estimating units responding to our questionnaire, 38 percent
reported that cost estimates were prepared for amendments most of the
time; only 13 percent said it was seldom done. States that usually pre-
pared cost estimates for amendments reported relatively high use of
cost estimates, further questionnaire analysis showed. Similarly, states
that seldom prepared estimates for amendments reported lower use of
cost estimates.

Updating estimates for all amendments could increase cbo’s workload
and might not always be feasible, given the short time often allowed for
considering them. But congressional committees or members, in consul-
tation with state and local interest groups, could identify amendments
containing mandates that would impose substantial additional costs on
state and local government.

Pre aring Estimates for At the federal level, tax legislation and appropriation bills are excluded
All ypes of Bills from coverage under the state and local cost estimate process. Such

exclusions ignore substantial costs passed on to state and local govern-
ments, state and local interest groups told us. For example, the Tax
Reform Act of 1986 contained federal reporting requirements and
restrictions on the use of tax exempt bonds to finance public facilities,
which National League of Cities officials said resulted in significant
additional costs to local governments

On the state level, few estimating units exclude specific categories of

bills from their process. For example, only 9 of 44 state estimating units
responding said that they exclude tax and/or appropriation bills from

their processes. Preparation at the federal level of cost estimates for tax
and appropriation bills affecting state and local governments would pro-
vide information on a broader range of mandates. This would give legis-
lators a more complete picture of the potential mandate burden imposed.
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Reportinq A g?regate State Preparing a biennial report of federal legislation enacted during each

Loca COS S Congress that imposed costs on subordinate levels of government would
highlight the overall state and local cost impact of such legislation. Cur-
rently, the reporting of cost impacts on subordinate levels of govern-
ment differs between the federal and state levels.

Atthe federal level, no periodic report aggregating state and local costs
of all federal legislation is prepared. Such a report would be useful, we
were told by officials from the National Governors’ Association and the
Confeunce of Mayors. It is important, they said, to be aware of the total
package of existing mandates when considering new legislation contain-
ing mandates. For instance, legislation with the most significant state
and local costs passed by the 99th Congress would cost state and local
governments over $2 billion annually, according to cho’s estimates pre-
pared at the time the bills were reported out of committee.

In some states, such a report is prepared to provide information on local
mandates. Of state estimating units responding to our questionnaire, 13
reported that they aggregate local estimates in either an internal report
or through a published annual report, e.g.:

« lllinois, Connecticut, and Tennessee. Estimating units maintain an inter-
nal report that aggregates their local cost estimates and is available for *
use by legislators or other interested parties.

e California. One of the state’s two cost-estimating units publishes an
annual report that lists enacted statutes with local cost implications.

» Fie Ida. The state-level Advisory Commission on Intergovernmental
Relations publishes an annual report that describes all bills passed hav-
ing a iocai cost impact.

An annual report provides an overall picture of the aggregate cost
impact of state legislation on local governments and is useful to legisla-
tors deliberating new state mandate proposals, officials from California
and Florida said.

Preparation of a biennial report for each new Congre.ss would help focus
greater attention on total state and local cost burdens already mandated
by existing federal legislation. Currently, cbho tracks on a computerized
system all the estimates it prepares; this could serve as an initial data-
base for preparing such a report. Follow-up based on enacted legislation
would be needed, however, to update the estimates and identify any sig-
nificant changes in state and local costs.
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In addition to cbo, the national-level acir would be an appropriate
agency to take the lead in preparing such a report, acir monitors the
ft_rural system and recommends improvements to cooperation among
levels of governments and more effective functioning of the federal sys-
tem. As a permanent national bipartisan body representing the execu-
tive and legislative branches of federal, state, and local government and
the public, acir has the requisite intergovernmental sensitivity to place
cbo’s database in a broader perspective.

Involvement of state and local interest groups' in the federal legislative
process can influence congressional use of cost estimates. State and local
governments and interest groups became highly involved with the three
bills (see pp. 17-10) where cvbo's estimates had an impact on the course
of the legislation because of the projected costs. In these cases, such
involvement caused legislators to focus greater attention on the cost
estimates prepared for each bill and influenced the legislative outcomes,
committee staff said. State and local interest groups need to make them-
selves more visible on mandate issues, other committee staff told us.
They suggested that, if the interest groups would track legislation and
make themselves heard, committees would become more responsive.

At the state level, the degree of involvement by local interest, groups
also affects the legislators’ use of cost estimates. For states in which
cost estimates were used and influenced the outcomes of legislation con-
taining mandates, state officials noted that interest groups played a
meaningful role. Additionally, our questionnaire results showed that
cost estimates were used to a greater extent in states where local inter-
est groups were reported by state officials to be more involved.

The federal government could work with interest groups on legislation
containing mandates. Interest groups could be more involved at the out-
set in working with congressional committees or members to select par-
ticular mandate bills for more extensive and earlier cost estimation.
Congressional committees or members then could ask cbo to prepare
estimates for these bills prior Wfull committee markup as well as for
floor amendments.

TPrincipally, the National Governors' Association, the National Conference of State Legislatures, the
National Association of Counties, the National League of Cities, and the U.S. Conference of Mayors.
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Cost estimation accomplishes the basic objective of giving legislators
additional or confirming information about cost impacts. But it is diffi-
cult to assess the effect of cost estimates on eliminating or modifying the
mandate burden of proposed legislation. While legislators may be better
informed as a result of cost estimates, the knowledge of such costs
seems to have influtnced legislators to eliminate or modify mandates
only when coupled with strong legislative concern about mandating
cost on state and local governments.

For preparing state and local cost estimates, cbo uses a reasonable
approach and methodology that is similar to the process established by
many states. At both levels, the processes are greatly affected by such
constraints as the time available to prepare cost estimates and the need
for data relating specifically to each bill being considered. In addition,
there is a high level of uncertainty in preparing estimates of future costs
when the specifics of an activity are not yet known.

Some features of state processes, ifadopted at the federal level, could
focus more attention on state and local co3t issues at key points in the
legislative process. Cost estimates could be prepared on proposed legis—
lation containing significant mandates (1) before the full committee
report stage, (Z)for floor amendments, and (3)when included in tax and
appropriation bills. Doing so could increase federal legislators Taware —
ness of mandate costs.

cbo 3 current cost estimate process could be used without change to pre-
pare individual estimates earlier in the process at committee request and
to prepare estimates on flooramendments. To avoid overloading cbo,
early estimates could be requested only on bills that state and local
interest groups identified as containing significant mandate costs, per-
haps as they are scheduled for subcommittee or full committee markup.
Earlier cost information could help committee members become more
fully informed about potential state and local cost impacts before they
complete deliberations on proposed legislation. Similarly, committee
leaders or members of Congress could ask cho for estimates on amend-
ments to reported legislation that were proposed during floor debates.

Including appropriation and tax bills in the 3tate and local cost estima-
tion process would enhance the information available on such cost
impacts during congressional deliberations. A statutory change would be
needed to require that state and local cost estimates be prepared rou-
tinely for appropriation and tax bills, as is now done for other bills
reported out of committee. A change would not be needed, however, to
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provide for such estimates only on a request basis, similar to what we
are suggesting for other legislation.

State and local interest groups may need to make a concerted ef~rt to
generate interest in requesting earlier estimates. By developing a prior-
ity listing of the proposed legislative mandates they are most concerned
about, these groups could help (1) guide committees or members in
determining which bills need earlier estimates and (2) assure that cho’s
effort is directed toward the most significant proposed mandate
legislation.

Finally, it would be useful foracir to prepare a biennial report identify-
ing the total cost of new mandate legislation passed by each Congress,
possibly using cbo % estimates as an initial database. Such a report could
help increase congressional awareness of the overall cost impact of pro-
posed legislation on state and local governments.

We encourage the committees and members of Congress to ask cho to
M atters for the . -

prepare state and local cost estimates for selected proposed legislation
Consideration of the scheduled for subcommittee or full committee markup. Consultation
with state and local government interest groups could help legislators
identify significant mandate legislation warranting these estimates.
Committees and members should also consider requesting estimates for
floor amendments with potentially significant effects on state and local
costs. Finally, we encourage committees and members to similarly
request estimates on appropriation and tax bills that are identified as
potentially affecting state and local costs.

Congress

] We recommend that acir prepare a biennial report on the total estimated
Recommendation to state and local costs of new mandates contained in legislation passed by

the Chairman of the each Congress.
U.S. Advisory

Commission on

Intergovernmental

Relations
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CBO generally agreed with the report 3 description of federal and state
cost estimation processes and our conclusions about the impact of state
and local cost estimates.

cbo expressed concern with the suggestion made in our report that
appropriation and tax bills be included in the state and local cost estima-
tion process, cbo noted that, although it is not required to prepare such
estimates, they could now be provided under existing authority at any
time a request was made by a committee, cbo said it believed that appro-
priations committees would be concerned about adding a special report-
ing requirement for appropriation bills. In addition, c¢bo stated it
generally had little time available to review those bills. It also noted that
mandates affecting state and local governments are rarely contained in
appropriation bills.

We spoke with staff of the Senate and House Appropriations committees
regarding the issues raised by cbo . The staff confirmed that requiring
cbo to prepare estimates routinely for all appropriation bills would not
be feasible. These bills are often subject to numerous floor amendments
that must be acted on in a short time frame. However, they did not
object to having cost estimates prepared on a request basis, should an
appropriation bill contain provisions that could potentially impact on
state and local costs.

With regard to tax bills, cbo noted that preparing estimates of state and
local costs before committee markup may not be feasible considering the
manner in which tax legislation is developed. It further noted that any
such estimates should be prepared by the Joint Tax Committee, given its
current role in the legislative process.

We spoke with a staff official of the Joint Tax Committee who agreed
with the points raised by cbo concerning the feasibility of preparing
state and local estimates. He stated that tax legislation usually is consid-
ered in concept only, that specific language often is not drafted until a
bill has been approved by Senate and House committees responsible for
tax legislation. Further, when such legislation is submitted for floor con-
sideration, it fe not subject to amendment. Rather, it is simply passed or

Pt]i 26 GAO/HXDAS-T3 LrfuUtire MukUim



Advisory Commission on
Intergovernmental
Relations

Egggrtaelr a%nd Stats Coat Estimation Frocea*m

defeated. Thus, cost estimates at that time could not be used as a basis
for seeking changes in a tax bill through floor amendment. He acknowl-
edged that the Joint Tax Committee now receives requests for revenue
estimates on bills and that if requested could at least look into potential
implications of tax bills on state and local government. He cautioned,
however, that such impacts are often indirect in nature and may be dif-
ficult to identify when legislation is being considered.

Our goal is to further the basic intent of the State and Local Government
Cost Estimate Act, which is that state and local cost estimates sei-ve as a
caution light to the Congress before it enacts legislation that may pass
on significant costs to state and local governments. Accomplishing that
goal fully would include consideration of tax and appropriation bills.
While requiring estimates to be prepared on all such bills routinely may
not be feasible, in our opinion, they should be considered on a request
basis. Authority to proceed this way currently exists, cbo can be
requested to prepare estimates at any time by congressional committees
or members. With respect to tax bills, as cbo noted, it may be more
appropriate to direct such requests to the Joint Tax Committee.

cho’s complete comments are contained in appendix XI.

Overall, acir was complimentary of our report, acir agreed with our rec-
ommendation calling for the Commission to prepare a biennial rejx)rt on
the total estimated costs to state and local governments. It noted, how-
ever, that additional budgetary resources would be needed for it l.o
undertake such responsibility. It said the amount required would
depend on how the reporting task was to be performed.

We have not identified a specific format or approach to be taken to pre-
pare such a report. We believe this decision should be made by organiza-
tions with a direct interest in intergovernmental concerns. For example,
acir may wish to consult with the major associations representing state
and local governments that have also commented on our report. With
regard to the two options put forth by acir (see app. XII), we would
concur with its observations. At a minimum, the report should identify
total costs resulting from legislative actions taken by each Congress. The
report could be used as a basis for further analysis of the impacts, that
tax and appropriation legislation is having on state and local govern-
ment. As discussed in our analysis of cho’s comments, requiring esti-
mates to be prepared on a routine basis for tax and appropriation bills
irfay not be feasible. The report we are recommending could provide a
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basis for periodic analysis of the impacts that previously enacted tax
and appropriation legislation are having on state and local government.
Such information would be beneficial to the Congress in assessing the
desirability of seeking estimates of state and local impacts as such legis-
lation is considered.

We have not attempted to estimate the resources that would be needed
for this reporting effort. First, as discussed above, this would depend on
the nature of the approach taken. Second, we believe this reporting
effort would have to be considered in context with other acir activities
in determining the level of additional resources required. We are sending
this report to those committees having jurisdiction over acir's budget for
their consideration in leviewing future budget requests of ACER

With respect to preparing estimates earlier, acir noted that many man-
dates are subject to periodic reauthorization or other recurring congres-
sional oversight. Thus, the need for cost estimates could be anticipated
in advance of legislative actions. We agree that, to the extent such condi-
tions exist, they would provide a reasonable basis for requesting earlier
estimates, acir’s Observation is consistent with our suggestion for earlier
preparation of estimates. We have not specified a particular point in the
legislative process for preparing these estimates. Although we have sug-
gested requesting estimates at the time of subcommittee or committee
markup, the timing of any requests for estimates should be based on the
circumstances in each case, acir’s observations should be considered by
state and local interest groups when they consult with congressional
committees to seek early estimates, as we have suggested.

acir commented that Executive Order 12612, issued in October 1987,
should improve the timeliness and quality of cost estimates for execu-
tive branch legislative proposals having a federal mandate. This order
requires that regulatory and legislative proposals be accompanied by an
evaluation of "the extent to which the policy imposes additional costs or
burdens on the States, including the likely source of funding for the
States and the ability of the States to fulfill the purposes of the policy."”
In our opinion, the additional availability of the evaluations called for
by this order should enhance cbo z capability.

acirs complete comments are contain”! in appendix XII.
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We 41130 obtained comments from the seven major state and local interest
groups, which provided us with one letter representing their collective
comments (see app. XIIl). The interest groups essentially agreed with
our observations and suggestions.

With regard to our recommendation for a biennial report on the costs of
federal legislation to state and local governments, the interest groups
suggested that cbo prepare such a report annually. We recommended a
biennial report to correspond to the 2-year time frame encompassing
each Congress so that the report could cover a complete period of legis-
lative activity. We directed our recommendation to m:ir as an organiza-
tion with a legislative charter to conduct studies of intergovernmental
issues and one that broadly represents the various components of the
intergovernmental community (federal, state, and local governments).
The study we are recommending can not only serve as an aggregation of
costs, but also provide a periodic assessment of the overall impacts of
federal legislation on state and local government. In our view, acir
would be better suited to fulfilling that broader role than would cbo.
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Nationwide, 14 states have established requirements for reimbursing
local governments for the cost of sta'e mandates. In four of the seven
states we visited requiring mandate reimbursement, those requirements
deterred passage of mandates, prompted modification of proposed man-
dates to reduce local costs, or—to a more limited extent—induced fund-
ing of mandates. In three states, however, reimbursement requirements
had little impact in deterring, modifying, or funding mandates.

The critical factor prompting certain states to either restrain mandates
or fund them was the legislators’ concern about imposing costs on
subordinate levels of government. Two other factors were important for
the reimbursement process to work at the state level: a healthy fiscal
climate and a reimbursement requirement established through either a
voter-initiated statute, such as a local tax limitation law, or a constitu-
tional amendment. Absent these, the prospects for a reimbursement pro-
cess at the federal level are not bright.

The 14 states that have general mandate reimbursement requirements
cover most types of legislation and/or regulations that impose additional
costs on local governments (see table 3.1).1

1In addition to these 14 states, other states provide revenue sources for some specific types of man-
dates. such as increased expenditures for wages and employee fringe benefits. In this chapter, we
discuss results only from states that have adopted or considered general mandate reimbursement

requirements.
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to Result*

Year Lsqal basic

Stats \ offoctivs ~ Constitutional Statutoryb
California }8&8 X

Colorado* 1981 X
Florida* 1978 X
Hawaii 1979 X

Illinois* 1981 X
Massachusetts* 1981 X
Michigan* *1979 X

Missouri 1980 X

Montana 1974 X
New Hampshire 1984 X

New Mexico 1984 X

Rhode Island 1979 X
Tennessee* 1978 X

Washington 1980 X
included in GAO s fieldwork. Fiw th o /ffa A

°The requirement, which initially was statutory, became constitutional, effective in 1980, as we discuss
on p. 36.

Of the eight states we visited, seven had a mandate reimbursement
requirement (for details of the seven state programs, see app. VII). Five
of the seven states said they implemented mandate reimbursement to
ease the fiscal burden imposed by state mandates on local governments;
three did so as part of voter-initiated measures to limit local taxes.

States requiring mandate reimbursement also authorize passage of
unfunded mandates in specified circumstances. In six of the seven
states, certain types of mandates are not covered by the reimbursement
requirements. For example, five states need not provide funding for
mandates that are beyond the control of the legislature, such as man- *
dates imposed by the federal government or the courts. Two states do
not cover mandates that apply to both the public and private sectors,
such as worker compensation laws. (App. VIII shows the types of man-
dates the states in our review do not cover.) Also, two of the seven
states formally allow their state legislatures to vote to exempt a man-
date from the reimbursement requirement.
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States

Figure 3.1: Highest Cited Outcomes ot
Cost Estimation In Reducing Unfunded
Mandates

terd . .
Eﬁenence* thp Mangate

b
elabo ment: Legislative Priority la Key
to Reaul

Overall, state reimbursement requirements have had some impact in
deterring, modifying, or providing funding for local mandates. Reim-
bursement more often produced these results to a "great extent” than

did cost estimation, according to respondents to our nationwide survey

state offjcjals’ legislators, and interest groups (see fi?s. 3.1 and 3.2).
gut even W It" reimbursement, generally fewer than half of those

responding cited these outcomes as occurring to a great extent in their
states.

S Porcant ot rMpondento
10

Deterred oostfy bQts
ModiRod legislation
Provided funding

Note:’ Highest cited owtcomes™ was defined as outcomes occuring to a great or very great extent See
app.\ﬂ compﬁee?e tats gloag Y9
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Figure 3.2: Highest Cited Outcomes of
Reimbursement Requirements In
Reducing Unfunded Mandates

Ctg?g tI£:>23erience* With Mandate
elmburgement: Leg|spat|ve Srlority L*Key
to Results

OSH
8 Psrcsirt ot respondent*

70

60

Category ot respondent

Deterred costly billi
Modified legislation
Provided funding

Notor' ghestciﬁed oytcomes™ was defined as outcomes occuring toa great or very great extentSee
app. VI (0 complete Cata.

Also, the results from reimbursement requirements varied among the
states. In four of the seven states we visited, officials believed reim-
bursement reduced unfunded mandates, primarily by deterring their
passage or influencing legislatures to make local government compliance
optional. In three states, however, the reimbursement provision had lit-
tle effect on legislative deliberations of state mandates. Only in Califor-
nia was substantial funding provided for mandates, as shown in table
3.2.
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Table 3.2: Direct Funding From 8even
States for Cost of Mandates Dollars in millions
Fundin% aa a} _
No.of e ;t)erc nto Totar*
m?ﬂngtea 0 rlatted/ a|%t?(|)?(§%%el fHPde
State FY 1987 PJE 1907 govemmenta IEY?%?
California 66 $144 1.0 $2,000
Colorado 0 0 c 0
Florida 0 0 ¢ 0
lllinois 0 0 c 02
Massachusetts 6 4.8(est.) 2 144
Michigan 1 12 a 24
Tennessee D s ¢ e

*The amounts listed are those appropriated directly due to the mandate reimbursement requirement
States do provide other aid, such as shared taxes, revenue sharing, and categorical aid, that local
governments can use to help pay (or the cost of state mandates. These amounts are not included in the
table because there is no direct relationship between these other lorms ot assistance and the cost of
state mandates.

“Unknown Tennessee could not provide specific data but in some instances has provided appropria-
tions in legislation containing mandates because of the state's reimbursement requirement.

cNot applicable.

“Less than .1 percent.

Unfundg a S M four states— Massachusetts, Michigan, California, and Tenn sssee—

Reduced In F tates officials believe reimbursement requirements have reduced unfunded
state mandates, although some still are being imposed on local
governments.

Mandating Slowed in Massachusetts’ statutory reimbursement requirement was enacted in

M assachusetts and Michigan 1980 as part of a voter-initiated, tax-limitation statute known as Pro-

position 2 and 1/2 (see app. IX). The Division of Local Mandates in the
State Auditor’s Office is the key administering agency for the reimburse-
ment requirement. In the absence of reimbursement, local governments
can petition the courts to permit noncompliance with unfunded man-
dates (see app. X for details on state program administration).

Although about $14.4 million has been provided for six mandates
through December 1986, the major result of the requirement has been
the deterrence of mandates and modification of legislation containing
mandates. Because they, not local governments, must pay the costs,
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Massachusetts legislators now are more reluctant to mandate new pro-
grams on local governments, according to the director of the Division of
Local Mandates. Local government interest group officials agreed that
fewer mandates were being passed. For example, the state had delayed
updating landfill regulations to avoid dealing with the mandate issue, an
official noted.

On at least 15 occasions, Massachusetts legislators have modified state
mandates by making local compliance optional, several officials told us.
This relieves the state of the responsibility to pay and reduces local
financial burdens. For example, the legislature allowed optional compli-
ance with the state’s Omnibus Education Reform Act, which would have
mandated increased teachers’salaries and other educational program
v.osts. As a result, costs ranging from $400 million to $1.3 billion for the
state and local governments were avoided.

Although Massachusetts is funding some mandates, the legislature has
not yet appropriated funds to pay for four covered mandates with an
estimated cost of $8.4 million, the director of the Division of Local Man-
dates noted. In addition, $11.7 million o' ' $14.4 million it has pro-
vided came from local aid monies that lo "emments would have
received anyway.

Michigan adopted, a mandate reimbursement requirement in 1978 as
part of a constitutional amendment initiated by the voters to limit local
tax increases (see app. IX). Under the legislature’s and court’s interpre-
tation, according to state and local officials, local governments faced
with an unfunded state mandate have two avenues of recourse. They
can submit reimbursement claims for mandate-related costs to the
responsible executive agency or choose not to comply with the mandate
until state funding is provided.

The main result of Michigan's reimbursement requirement has been to
deter and modify mandates. It has reduced the number of mandates pro-
posed and passed by the legislature, according to most officials of the
state legislature and local government interest groups we interviewed.
The state has passed only two covered mandates since the requirement
passed, they obseived. One was funded by the state with an appropria-
tion of about $2.4 million covering 2 years; the other was not funded.
For the latter, after a county government filed suit against the state, the
courts ruled that the county did not have to comply until the state
funded the mandate.
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To avoid providing state funds for reimbursement, several state officials
noted, the Michigan legislature made compliance with many mandates
optional. For example, the state mandated changes in compensation for
full-time county prosecuting attorneys, which resulted in increased sala-
ries. It allowed the counties, however, to determine whether their prose-
cuting attorneys would be full- or part-time, thus giving them a way to
avoid the mandate.

Michigan still imposes some costs on local governments through man-
dates not subject to reimbursement, such as those applying equally to
the public and private sectors. Furthermore, in some cases the legisla-
ture has avoided the reimbursement requirement by making the provi-
sion of the service, not the mandate itself, optional, state officials said.
In reality, local governments often cannot avoid providing these services
and thus must accept the mandate as well.

Originally, California's mandate reimbursement requirement was
enacted in 1972 as part of a statute limiting local government property
tax assessments and school district revenues. In 1979, the mandate
requirement was included as part of a constitutional amendment impos-
ing appropriation limits on both state and local governments (see app.
1X).

Although some California mandates have been deterred or modified tsa
resultof the reimbursement requirement, the major result has been
mandate funding. As discussed previously, California has provided sub-
stantially more direct financial assistance for state mandates—$144
million in fiscal year 1987—than any other state (see table 3.1). State
funding is provided either (1) at the time the mandate is passed or (2)
subsequent to a complex appeals process.

In only a small number of cases does the legislation containing the man-
date also provide funding. While we cannot determine how much fund-
ing is provided in this manner, only 124 of 4'100 mandates enacted over
a 10-year period (1975-85) also had funds provided in the legislation,
according to a state official.

Should the legislature not appropriate funding up front, local govern-
ments do not have the right of optional compliance as in Michigan and
Massachusetts. Rather, the burden of proof in California is on local gov-
ernments to show that the mandate should be reimbursed. The appeal
process is long and complex, starting with a petition to the Commission
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on State Mandates. Should the Commission certify that the mandate is
eligible for reimbursement, it would submit an appropriation request to
the legislature.

Although additional mandates are funded through this process, many
mandates are never funded, state and local officials told us. For exam-
ple, in 1978 the legislature extended unemployment benefits to public
sector employees without state funding. The state Supreme Court ruled
in 1984 that the legislation was a reimbursable state mandate retroac-
tive to 1980. Although the state legislature agreed to pay local govern-
ments for unemployment benefits starting with fiscal year 1984, no
funds had been paid as of September 1987.

If the legislature appropriates money through either means, local gov-
ernments receive their funds by submitting reimbursement claims to the
State Controller's office in conformance with detailed cost standards
and guidelines. It can take up to a year before claims are certified for
payment—Ilong after the original mandated expense has been incurred,
according to an official of the State Controller’ office.- (For more details
on California’s administrative process, see app. X.)

In 1978, Tennessee voters approved a mandate reimbursement require-
ment as part of a constitutional amendment imposing state spending lim-
its (see app. 1X). Unlike Massachusetts, Michigan, and California,
Tennessee does not require specific funding for individual mandates.
Rather, funds are earmarked from general purpose funds and provided
through a formula. Specifically, the state is required to pay its fair share
of mandated costs tnrough return of a portion of state taxes (taxes col-
lected on retailers and alcoholic beverages, and income tax on dividends
and interest) to local governments. Each year, the state earmarks the
first $1 million increase in these state taxes above the previous year’s
level to be used specifically by local governments to cover state mandate
costs. Also, in some instances the legislature will appropriate money to
pay for a state mandate. (For details on program administration, see

app. X).

Opinion in Tennessee on the effect of the reimbursement requirement
was mixed. Several respondents to our questionnaire said it had

-To expedite the process, the state has implemented a mandate claims fund to pay for mandates with
statewide coats of less than $500,000 without having to seek a separate appropriation from the legis-
lature. Also, to expedite the reimbursement process the state plans to pay for another group of man-
dates through a block grant to local governments.
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deterred the passage of mandates or modified mandate legislation to a
great extent. Two officials we interviewed confirmed these opinions,
saying the requirement had deterred the passage of legislation. They
could not cite, however, specific examples of mandates deterred or mod-
ified. But other officials noted that the requirement had not had much
effect; they included the Deputy Commissioner for the Department of
Finance and Administration and two officials of local government inter-
est groups. The state was not operating any differently than before the
requirement, they said.

Monies earmarked for mandates were largely funds that local govern-
ments would receive even if there were no reimbursement requirement.
Although in some instances, the legislature provided special appropria-
tions for state mandates, there appeared to be no connection between
the co:\ of state mandates and the amount of state-shared taxes pro-
vided. Also, to what extent the cost of mandates was paid for by the
state, either through appropriations or state-shared taxes, is not known.

Inthree  the seven states we visited—Florida, lllinois, and Colorado—
mandate reimbursement requirements have had little impact on the pas-
sage or funding of state mandates.

The Florida legislature passed the state's mandate reimbursement stat-
ute in 1978 (see app. IX). It applies to most legislation, but not regula-
tions or laws affecting schools. (See app. VIII for information on state
exclusions to mandate statute.) No state agency is in charge of enforcing
the statute, no reimbursement policies or procedures have been estab-
lished, and no provisions are made for a local appeals process.

Florida’s reimbursement requirement has had no major impact on the
passage of mandate legislation. Because it is largely ignored in legisla-
tive debate, as two state officials noted, unfunded mandates are being
passed. The cost estimate requirement has greater influence in deterring
or modifying mandates, several state officials noted. From 27 in 1983,
the number of unfunded mandates increased to 31 in 1984 anu u5 ins*»
1985, according to Florida’s Advisory Commission on Intergovernmental
Relations. The number of mandates with a high dollar impact has
increased, a Commission official said, and mandates are becoming a sig-
nificant burSen on local governments. The reimbursement requirement
is not enforceable because it is a statutory provision, Florida officials
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told us, and the legislature enacting it in 1978 could not bind succeeding
legislatures.

The Illinois General Assembly enacted a mandate reimbursement
requirement known as the State Mandates Act on November 15, 1979.
Its general intent (see app. 1X) was to relieve financial pressures on local
governments caused by state mandates. In addition to specified areas
excluded from the process, the General Assembly can exempt the state
from the reimbursement requirement by a three-fifths majority vote.

Although the state has established processes for claims reimbursement
and appeals, they are little used. During the year (1981) following its
adoption, the State Mandates Act resulted in a reduction of state man-
dates passed, Illinois state and local government officials agreed. But
this deterrent effect significantly diminished subsequently. Since that
time, the General Assembly has passed 57 unfunded mandates with a
total estimated annual cost to local governments of $148 million. Of this
total, the General Assembly has voted to exempt itself from the funding
requirement on 25 occasions, resulting in estimated annual costs to local
governments of over $107 million. Of the remaining 32 mandates, esti-
mated to cost $41 million, the General Assembly appropriated only
$200,000 for one mandate, even though all are technically covered. In
one instance, school districts sued the state, and the Illinois Appellate
Court ruled that the local governments did not have to carry out the
mandate in the absence of state money. The General Assembly then
approved by a three-fifths vote an amendment to exempt this r andate
from the reimbursement law, thereby requiring local governments to
implement it.

In Colorado, the reimbursement requirement appears to have had no
impact to date. The Colorado mandate provision was part of a larger tax
limitation initiative passed by the legislature in 1981 (see app. IX).
There is no state agency in charge of the requirement, no written proce-
dures for enforcing the provision, and no established appeal’- process
available to local governments.

Unlike Illinois and Florida, however, Colorado’ law has not been tested.
Costly mandates have not been passed in the past 5 years, according to

state officials and interest groups representing local governments in the
state. This, they said, was because of the depressed state fiscal condition
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and a cooperative working relationship between the state and locai gov-
ernments. There was general agreement among chese parties that the
mandate reimbursement provision had no impact on state legislation.
Generally, the requirement did not influence legislators and its existence
was not widely known, a former chairman of the state’s House Appro-
priation Committee noted. In fact, the executive director of the state's
association of cities responded on our questionnaire that the state did
not have a mandate reimbursement requirement.

Another 18 states have considered or are considering instituting a reim-
bursement requirement (see app. I). For example, mandate reimburse-
ment legislation has been proposed in New York and New Jersey, while
Minnesota is actively researching the concept. Some of these states have
decided against implementing mandate reimbursement, primarily due to
limited funds in the state budget.

In Connecticut—a state we visited that has considered and rejected the
reimbursement approach—the legislature established a commission to
formally study instituting mandate reimbursement. The commission rec-
ommended against the concept, primarily on policy rather than fiscal
grounds. Such a requirement c .uld unduly constrain the legislature from
passing needed legislation applying to all communities throughout the
state, two state officials noted. Also, they said, the state wanted to
retain the authority to require needed programs.

But the commission did seek to reduce the burden of unfunded state
mandates through other means, according to state officials. Specifically,
it analyzed existing state mandates and successfully promoted elimina-
tion of some of those most burdensome on local governments. Its sU dy
also increased legislative sensitivity. Mandates that increase local costs
often are funded by increasing state aid to local governments under
existing programs or authorizing local governments to increase property
taxes. Connecticut’s good fiscal condition has permitted it to provide
local governments with additional funding for mandates.

The existence of a reimbursement process alone is insufficient to reduce
unfunded mandates, as illustrated by the variable outcomes in the seven
states with mandate reimbursement we visited. Where the process suc-
cessfully deterred, modified, or provided funding for mandates, state
legislators' degree of'concern about imposing mandates on local'govem-
ments was the key factor. The legislative response to mandated costs
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can be affected by several variables, including the legal basis of the
requirement, the fiscal condition of the state, and certain characteristic*
of the process itself. But for the reimbursement process to be workable,
significant support for it must exist within the legislature.

Where they have been made part of the state constitution or initiated by
the voters, reimbursement requirements have had an impact on stopping
unfunded state mandates (see app. VII for the legal bases of state pro-
grams). In all three states where reimbursement requirements were
added by amendment to the constitution (California, Michigan, and Ten-
nesiiee), unfunded mandates were reduced. A constitutional amendment
can prompt the legislature to pay more attention to the requirement and
make it more difficult to circumvent, state legislative officials told us.
Incorporating a reimbursement requirement into California’s constitu-
tion has slowed down the number of unfunded high cost mandates
enacted by the legislature, according to both state and local officials. In
Massachusetts, where reimbursement requirements also have restrained
mandating, the requirement was statutory but was based on an initia-
tive instituted by the voters. There, the legislature felt compelled to
honor a direct expression of the electorate, state officials said.

In the three remaining states in which the mandate reimbursement
requirement had little impact, the provision was statutory and
originated with the legislature. In these states, the legislature can for-
mally override the requirement at any time with another statute or sim-
ply notadhere to the requirement. In both Florida and Illinois, the
statutory basis of the mandate requirement was cited as a major reason
for the lack of impact. In lllinois, several state legislators, concerned
with the lack of priority given by the General Assembly to the mandate
statute, are attempting to change the requirement to a constitutional
provision.

A state’s fiscal condition also can affect the state legislature’s willing-

ative Pr|0r|ty ness 10 fund mandates. Generally, states with more funds are more will-
J

ing to provid® funding to local governments, in Massachusetts, its strong
fiscal condition was an important factor in the legislature’s willingness
to fund most mandates, state and local interest groups said. In recent
years, the state has been running a significant budget surplus, as much
as $348 million in fiscal year 1986. California’s fiscal condition directly
affects the legislature's willingness to provide financial assistance to
local governments, according to all four state legislators we interviewed.
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Two said that state assistance for mandates had risen and declined in
relation to the state’s overall fiscal position.

From a different perspective, the amount of general purpose state assis-
tance provided to local governments (such as state revenue-sharing) also
helps defray the cost of mandates. For example, in Florida and Tennes-
see general assistance helps local governments pay for the cost of state
mandates. This was the case in Florida, both state officials and local
government interest groups agreed. Tennessee (as stated earlier) funds
mandates by earmarking a portion of shared tax revenues.

In three of the seven states, reimbursement requirements give local gov-
ernments the rightto not comply with state mandates unless the state
provides funds for the cost of those mandates. This feature places added
pressure on state legislatures to fund mandates if they wish all local
governments to comply. In effect, optional compliance gives local gov-
ernments new leverage in dealing with the legislature on mandate
legislation.

In both Massachusetts and Michigan, the right of optional compliance
affected the reduction in unfunded state mandates. When Massachusetts
does not provide full funding for a state mandate, local governments can
petition the courts for relief from the mandate. They need not carry it
out until the courts have made a final determination. In Michigan, the
courts ruled that local governments need not carry out state mandates
unless the state funds their cost. Officials in both states cite optional
compliance as a contributing factor to the lessening of the mandate
burden.

Illinois is another state that has authorized local noncompliance when
funding is not provided for mandates subject to reimbursement. On
many occasions, however, the legislature has overridden this right, by
specifically exempting mandates from the reimbursement requirement.
This essentially eliminates the local government’s right of
noncompliance.

The courts can play asignificant role in determining legislative author-
ity over mandate reimbursement. State courts can expand or limit
states’rights to impose unfunded mandates on local governments. In
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four of the seven states we visited—California, Massachusetts, Michi-
gan, and lllinois—court rulings have directly affected the outcomes of
the mandate reimbursement processes.

At times, the courts have expanded the rights of local governments
under mandate reimbursement requirements. For example, courts in
Massachusetts and Michigan have ruled that local governments need not
comply with state mandates unless the state appropriates funds for
reimbursement.

However, the courts also have limited the rights of local governments to
obtain reimbursement for state mandates. For example, in 1987 the Cali-
fornia Supreme Court ruled that increases in workers' compensation
benefits are not reimbursable state mandates because they apply to the
private sector as well as to local governments. The intent of California’s
constitutional provision, the court ruled, was tn require reimbursement
to local governments only for activities that are unique to government.
This decision reversed 15 years of prior state practice, as the state had
not differentiated between mandates affecting the private and public
sectors. In a Massachusetts case, the courts upheld the state’s right to
use a conditional grant as an incentive or disincentive to carry out state
mandates. If local governments did not implement the mandate, the
state was permitted to hold back the grant funds, even if full state reim-
bursement for the mandate was not provided. Although legally free to
ignore the mandate, local governments doing so would not get the state
grant funds.

In some states, issues still are to be decided by the courts. As of January
1986 in California, for example, there were pending 29 court cases filed
by local governments seeking reimbursement for state mandates. In one
case concerning special education, schools are seeking to have a man-
date declared unenforceable until the legislature appropriates an esti-
mated $2 billion to carry it out. Although the courts cannot force the
legislature to appropriate funds, they can declare that local govern-
ments need not enforce the mandate.

state requirements to provide reimbursement for mandates have
reduced unfunded local mandates to some extent. But it seems unlikely,
at least for now, that a similar reimbursement requirement would be
workable at the federal level. Factors mitigating against this include

the continued existence of large federal budget deficits,
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» the absence of strong voter pressure to reduce the impact of federally
mandated actions on state and local governments, and

« the perception that the federal government needs to mandate certain
actions to ensure uniform application by the states, regardless of
reimbursement.

Fiscal condition is a key factor affecting mandate funding. During times
of large federal budget deficits, the Congress is less likely to authorize
reimbursement for expenses incurred by state and local governments to
comply with federally mandated actions. In this environment, pressures
also increase to enact mandates prescribing national policy without fed-
eral funding.

By making local compliance optional for certain mandated actions, as
opposed to providing funding for those mandates, some states have
sought to ease burdens on local governments. Faced with continuing
budget deficits, federal officials could give state governments the same
option. But, if such action, while advantageous to state governments,
caused mandates to be ignored, it could be deemed unacceptable by the
Congress. The federal government uses mandates to help assure
residents of every state at least a minimum level of benefits or protec-
tion in areas ranging from public assistance to occupational safety and
healtii. Making compliance with federal mandates optional could erode
the capability of the federal government to accomplish these and other
important purposes.

Only one comment was made by those responding to this report concern-
Agency Comments and . . . .

ing our discussion of mandate reimbursement.
Our Evaluation
acir raised questions about our position that reimbursement require-
ments initiated through constitutional amendment or by voters had
more impact. Our comments were not intended to imply that a require-
ment initiated otherwise, such as by legislation, could not have an
impact. For the states we visited, however, a distinction was apparent.
Inthe four states where unfunded mandates were reduced, the require-
ment was either a constitutional provision or a statute resulting from a
voter initiative. In the three states where reimbursement requirements
had little impact in deterring, modifying, or funding mandates, the
requirement was a statute that was not the result of a voter initiative.

Pa<e 44 SAQ/HBXVES-78 Legislative Mandate*



Appendix |

S tates

M andate

R equiring

L ocal

R eim bursem

8tat«
Alabama
Alaska
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California
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Florida
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Estimate of
local cost
State burden

Rhode Island X
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin

X X X X X X X X X X

Wyoming

N
N

Totals

Pajje 47

................. Legislature
considered a
Mandate reimbursement
reimbursement requirement
X
X
X
X
X
X
X
14 18
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Appendix Il

CBO Case Examples From the 99th Congress

Bill tub]act
Safe Drinking Waier

Education of the Handicapped

Water Resources Development
Rehabilitation Act Amendments
Immigration Reform

Housing Act of 1985
Ocean Dumping
Fair Labor Standards Act Amendments

Bill no.

H.R. 1650
S. 124

H.R. 5520
S. 2294

HR. 6
S .1567

H.R. 4021
S. 2515

H.R. 3810
S. 1200

HR 1
H.R. 1957

H.R. 3530
S. 1570

CBO estimate ot state and local

costs (millions)*

Bill status

$3,500 (capital) and 200-300 (annual)  Passed

575 (annual)
530-2,700 (annual)

524 (annual)
500 (annual)

225-250 (annual)

274 (total)
30 (annual)
500-1,500 (annual savings)

Passed
Passed
Passed
Passed

Not passed
Not passed
Passed

mCQ0's estimates were identical (or both Senate and House bills, except for Education of the Handi-

capped.
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Appendix Ed

Technical Description of GAO’s Survey
Questionnaire Methodology

Pretesting of
~ ® .
Questionnaire

«

During March and May 1987, we sent three questionnaires to all 60
states to obtain information on state programs for estimating and reim-
bursing the cost of state mandates imposed on local governments. One
questionnaire went to state officials responsible for cost estimation and
reimbursement activities, another to state legislative leaders, and a third
to interest groups representing cities, counties, and schools. This appen-
dix contains the technical description of our survey designs, pretest pro-
cedures, sample selections, and overall response rates.

The questionnaire for state cost estimation and reimbursement officials
was designed to elicit the respondents’experiences and views concern-
ing state prognims and procedures for estimating and reimbursing the
cost of state mandates imposed on local governments. Specifically, we
asked state officials about:

Requirements and intent of local cost estimates,

Preparation and reporting of local cost estimates,

The impact of the local cost estimate process on the level of mandate
burden imposed on local governments,

Factors affecting the use of local cost estimates,

The existence and operation of a mandate reimbursement provision,

The impact of the mandate reimbursement provision on the level of

mandate burden imposed on local governments, and

Factors affecting outcomes of the mandate reimbursement provision.

The questionnaire for state legislative leadership was sent to the major-
ity leaders in each house of each state legislature. It was designed to
obtain information about their views concerning the impact of estima-
tion and reimbursement programs on mandate legislation.

The questionnaire sent to interest groups representing cities, counties,
and schools was designed to elicit the respondents’ views concerning the
impact of state estimation and mandate reimbursement programs on leg-
islation affecting their respective constituencies.

We Pretested the questionnaires through in-person visits with the
respective state, legislative, and interest group officials in the states of
Rhode Island and Maryland. With the information obtained, we refined
the questions and terminology we used in the final questionnaires.
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To identify questionnaire respondents, we contacted several national
organizations representing state and local governments.

We identified state officials responsible for cost estimation and reim-
bursement activities through a telephone survey of state members of the
National Association of Legislative Fiscal Officers (naipo). Where natpo
representatives could not identify the specific organization conducting
such activities in their state, they gave us the name of an official knowl-
edgeable about the state’s activities. In 14 states, we identified two orga-
nizations with legislative responsibility for preparing local cost
estimates. We sent separate questionnaires to each of the two organiza-
tions in those states.

Through a listing obtained from the National Conference of State Legis-
latures, we identified 99' state legislative leaders representing both
chambers of each state legislature.

We identified 145 public interest groups representing cities, counties,
and schools nationwide. Specifically, we surveyed the 462state associa-
tions of counties identified by the National Association of Counties, the
49sstate municipal leagues identified by the National League of Cities,
and 50 state interest groups representing schools identified by the naipo
state members through our telephone survey or by the National Associa-
tion of School Administrators.

The number of respondents surveyed, the number of questionnaires
returned, and the response rates for each of the three sets of question-
naires are i-.iown in table In.l.

'‘Nebraska has a unicameral legislature
2Alaska, Connecticut, Rhode Island, and Vermont have no state county associations

3Hawaii has no state municipal league
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Table 111.1: QAO Survey Unlverae and
Reaponae Rate* No. Roaponae
surveyed rata
Reapondent category (universe) No. of respondent* (percent)
State officials 64 54 (49 states) 84
Legislative leaders 99 70 (44 states) 72
County interest groups 46 41 89
City interest groups 49 47 96
School interest groups 50 44 88

We mailed questionnaires to state officials in March 1987 and to state
legislative leaders and interest groups in May 1987. From June to Sep-
tember 1987, we sent three follow-up mailings to nonrespondents.

As we received the completed questionnaires, we reviewed the data pro-
vided for consistency and completeness before coding the responses for
keying into our database. Where data appeared inconsistent or incom-
plete, we contacted the respondent by telephone and attempted to
obtain the missing data or resolve the inconsistencies. Some respon-
dents, however, could not provide all of the data requested. We did not
verify the accuracy of the data provided.
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Appendix IV

Sources of Cost Information Used by State

Estimating Officials (As Reported In
GAO Survey)

Percent of atate eatlmatlna officiate who used source

Source of coat Alwaya/moat

information of the time Half thatime Sometimet/never

State agencies 71 13

16
Local governments 49 7 44
Interest groups 27 n 62

Page 62 GAOMED-88-75 Legislative Mandates



Appendix V

Methods of Obtaining Local Government Data
(As Reported in GAO Survey)

1 1 HM
Percent of state estimating officials who used method
Vary great/ Moderate 8om*/little
Method of obtaining data great extant extent extent
Case-by-case basis 57 16 27
Network of local contacts 34 18 48
Stratified sample of local
governments 16 16 68
Random sample of local
governments 9 5 86
*
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Appendix VI

Outcomes of Cost Estimation and Mandate
Reimbursement (As Reported in GAO Survey)

Percent* of respondents reporting outcome

Legislative
State officials leaders

Outcome C/E M/R CIE M/R C/E M/R
Inform:

Great/very great 56 31 63 60 39 56
Moderate 31 38 29 36 35 29
Some/little 13 31 8 4 26 15
Deter

Great/very great 20 40 36 52 26 46
Moderate . 29 13 36 28 35 27
Some/little 51 47 28 20 39 27
Modify:

Great/very great 16 27 36 52 28 50
Moderate 38 20 38 28 36 22
Somellittle 47 53 26 20 36 28
Fund:

Great/very great 5 25 19 28 8 18
Moderate 17 13 33 24 25 18
Some/little 78 63 48 48 68 64

‘Percentages (or each outcome may not total 100 percent due to rounding.
C/E - cost estimation

M/R “ mandate reimbursement
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Appendix VII

Characteristics of States Visited by GAO That
Require Mandate Reimbursement

Stats and ysar rsquilrsmant was effective

Calif., Colo., Fla., lll., Mass., Mich., Twin.,

Characteristics 1980* 1981 1978 1981 1081 1979 1978
Legal basis:

Statute X X X X

Constitution X X X
Initiated by:

Legislature X X X X

Voters x* X X

Local government X
Covers:

Legislation X X X X X X X

Regulations X X X X X
Specific legislation
exemption allowed NoO NoO NoO Yes Yes No No
Up-front appropriations
required No No No Yes Yes Yes Yes
Noncompliance allowed in
absence of funding No No No Yes Yes Yes Yes
Formal appeals mechanism
available Yes No No Yes No Yes No

*As noted in ch. 3. prior to 1580. mandate reimbursement was required by statute, effective 1973. initi-
t .ed by the legislature.

‘These states do not allow specific legislative exemption, but can achieve the same result by not appro-
pnating funds for mandates. Because these states do not allow the option of noncompliance. local
governments must carry out mandates even in the absence of funding.
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Appendix VIII

Types of Mandates Excluded From State
Reimbursement in Six States

General Exclusions

Specific Exclusions

California

Florida

Illinois

In six of the seven states reviewed, we found certain types of mandates
that are formally excluded from state reimbursement. This appendix
details the general and specific types of mandates excluded from reim-
bursement by each state.

The following types of mandates generally are excluded from reim-
bursement by most, states we reviewed:

Federal,

Court,

Voter-approved, and

Local government-requested.

In addition to the general exclusions allowed by most states, each state
has specified that certain types of mandates are not state-reimbursable.
The principal exclusions are as follows:

Cost-savings mandates,

Self-financing mandates,

Mandates enacted prior to January 1,1975, and executive orders or reg-
ulations initially implementing legislation enacted prior to January 1,
1975,

Mandates defining a new crime or changing an existing definition of
crime, and

Mandates applicable to both public and private sectors (based on recent
California Supreme Court decision).

Mandates affecting schools or other special districts, and
Mandates applicable to specific local governments.

Mandates with no net cost increases,

Cost-savings mandates,

Mandates with costs recoverable through federal, state, or external aid,
Mandates costing less than $1,000 per local government or less than
$50,000 for all local governments,

Local government organization and structure mandates, and

Due process mandates.
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Michigan

Tennessee

Colorado
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Retirement and group insurance mandates,

Mandates affecting county and regional jurisdictions,

Criminal laws or civil violations, and

Penalties imposed by a state agency on a municipality due to violation of
a law that resulted in hazard to the public.

Mandates applicable to a larger class of persons or corporations, such as
the private sector, and not exclusively to local governments (public
sector),

Mandates increasing salaries of circuit and probate courtjudges,
Mandates benefiting or protecting public employees of local govern-
ments, and

Due process mandates.

Mandates applicable to specific local governments.

No specific exclusions listed.
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Appendix DC

Specific Definitions of Mandate Reimbursement
Requirements in Seven States

California

Colorado

Florida

Ilipois

«aa

The definitions of mandate reimbursement requirements vary by state.
This appendix contains the specific definitions of mandate reimburse-
ment requirements in the seven states we reviewed.

Article XIII B, section 6, California Constitution: "Whenever the Legisla-
ture or any state agency mandates a new program or higher level of
service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such program
or increased level of service, except that the Legislature may, but need
not, provide such subvention of funds for the following mandates: (a)
Legislative mandates requested by the local agency affected; (b) Legisla-
tion defining a new crime or changing an existing definition of a crime;
or (c) Legislative mandates enacted prior to January 1,1975, or execu-
tive orders or regulations initially implementing legislation enacted prior
to January 1,1975."

Section 29-1-304, Session Laws of Colorado 1981: "(1) Every action by
the general assembly which mandates a new program or the expansion
of an existing program subsequent to July 1,1981, upon a unit of local
government shall either: (a) Provide sufficient state general fund appro-
priations to meet the cost thereof; (b) Provide for a local source of reve-
nue to meet the costthereof....”

Florida statute 11.076 of 1978: (1) Any general law, enacted by the
Legislature after July 1,1978, which requires a municipality or county
to perform an activity or to provide a service or facility,.... which will
require the expenditure of additional funds,___must provide a means
to finance such activity, service, or facility ----- (2) This act shall not
apply to any general law under which the required expenditure of addi-
tional local funds is incidental to the main purpose of the law.”

Chapter 85, sections 2201-2210, Illinois Revised Statutes: “-----any
State-initiated statutory or executive action that requires a local govern-
ment to establish, expand or modify its activities in such a way as to
necessitate additional expenditures from local revenues, excluding any
order issued by a court other than any order enforcing such statutory or
executive action. State mandates may be reimbursable or nonreimbur-
sable as provided in this Act. However, where the General Assembly
enacts legislation to comply with a federal mandate, the State shall be
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exempt from the requirement of reimbursing for the cost of the man-
dated program_ "

Chapter 29, section 27C, Massachusetts General Laws: “___ (a) Any
law, rule or regulation taking effect on or after January first, nineteen
hundred and eighty-one imposing any direct service or cost obligation
upon any city or town shall be effective in any city or town only if such
law is accepted by vote or by the appropriation of money for such pur-
poses, .... unless the general court, at the same session in which such
law is enacted, provides, by general law and by appropriation, for the
assumption by the commonwealth of such cost, exclusive of incidental
local administration expenses and unless the general court provides by
appropriation in each successive year for such assumption___ ”

Article LX, section 29, Michigan Constitution: “The state is hereby pro-
hibited from reducing the state financed proportion of the necessary
costs of any existing activity or service required of units of Local Gov-
ernment by state law. A new activity or service or an increase in the
level of any activity or service beyond that required by existing law
shall not be required by the legislature or any state agency of units of
Local Government, unless a state appropriation is made and disbursed
to pay the unit of Local Government for any necessary increased costs..

Article 2, section 24, Tennessee Constitution: “___ No law of general
application shall impose increased expenditure requirements on cities or
counties unless the General Assembly shall provide that the state share
inthe cost___ "
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Appendix X

Administration of Mandate
Reimbursement Programs

The administration of mandate reimbursement programs varies by state.
This appendix details program administration in California, Massachu-
setts, and Tennessee.

With a few exceptions, the state constitution requires the state to reim-
burse local government for all mandated costs arising from legislation or
regulations that provide for a new program or an increased leTel of ser-
vice in an existing program. Local agencies may obtain reimbursement
for mandated costs in one of two ways:

1. The legislation initially imposing the mandated activity may contain
an appropriation for reimbursement, and local agencies may file reim-
bursement claims with the State Controller to obtain a share of these
funds.

2. If the legislation does not contain an appropriation, the local agency
may file a “test claim” with the state’s quasyudidal Commission on
State Mandates (csm). The test claim is the first claim that alleges the
existence of mandated costs eligible for reimbursement. This claim initi-
ates a fact-finding process that culminates in a decision by csm. csm
holds several hearings to determine (1) the merits of the test claim, (2)
the costs and types of localities eligi.ie for reimbursement, and (3) the
estimated amount of reimbursement. If csm determines that a particular
statute or regulation contains a reimbursable mandate, it requests an
appropriation from the legislature to reimburse localities for costs
incurred since the mandate became operative. If the legislature appro-
priates funding, the Controller notifies localities of the available funds
and gives them guidelines for preparing reimbursement claims. Locali-
ties actually do not receive reimbursement until approximately 2 years
after the initial test claim is filed.

Whether a mandate is funded through the appropriation or test claim
processes, local agencies must annually file detailed reimbursement
claims with the Controller for each approved mandate. Reimbursements
to local agencies cover the prior year’s actual costs and the estimated
costs for the current year. These payments may be for total or incremen-
tal costs depending on the guidelines certified by csm.

In 1985, two laws were enacted to reduce reimbursement delays for
mandates funded through the appropriation and test claim processes.
Under one law, reimbursement for certain ongoing mandates is provided
on a block grant basis, with the amount of the grant equal to the average
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amount of reimbursement received during a 3-year base period. This
amount is automatically disbursed to local agencies, who will no longer
have to file reimbursement claims with the Controller. Under the second
law, mandates approved for funding by csm can be reimbursed from a
newly created mandate claims fund, if the mandate’s first-year state-
wide costs are less than $600,000. The amount of this new revolving
claims fund is $10 million. Reimbursements from this fund can be made
only after local agencies have gone through the test claim process. How-
ever, csm will no longer have to seek funding approval from the
legislature.

The mandate reimbursement requirement was enacted by statute in
1980 through a voter tax relief initiative. Any law, rule, or regulation
taking effect on or after January 1,1981, is subject to the reimburse-
ment requirement. The Division of Local Mandates (dim), created within
the State Auditor’s Office in 1983, is the key administering agency of
the reimbursement requirement. It has the authority to determine which
statutes qualify for reimbursement by meeting the mandate criteria
detailed in the reimbursement provision, dim reviews a state program at
the request of a city, town, or state legislator to determine within 60
days whether part or all of it originated after January 1981, when the
reimbursement requirement became effective. If so, the requirement
stipulates that the state must appropriate money for the mandate at the
same session in which the law was enacted and in each successive year.
The requirement also directs the state to pay cities and towns up-front
and in full for the costs associated with mandates. The local govern-
ments need not comply with a mandate unless and until there is a state
appropriation for the mandated provisions. They must, however, peti-
tion the courts to permit noncompliance.

dim makes the final determination as to what qualifies as a mandate;
however, th<1power of appropriation lies with the legislature. Thus, all
legislative appropriations concerning mandates are based on dim deter-
minations. dim determines reimbursable amounts through either an esti-
mation or a claims process and alerts the state to its obligation through
mandate determination reports. The reports are sent to affected local
governments, appropriate state agencies, and state legislators, dim s
mandate determinations may be admitted as cost evidence in court
should a dty or town resort to legal action to recover its costs. In addi-
tion to dim, the state’s office of Administration and Finance (aaf) has
been directed on three occasions to distribute reimbursable funds to
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affected cities and towns, aaf's role was written into legislative appro-
priation language for three separate mandates. Both dim and a& f have
required affected communities to itemize estimated and/or certify actual
costs incurred in carrying out each mandated program prior to checks
being drawn from the mandate appropriation.

The state constitution specifies that no laws of general application shall
impose increased expenditure requirements on local governments unless
the state shares in the costs. The state does not have a specific unit that
administers the mandate reimbursement program. Local governments
are reimbursed for state-mandated costs through either appropriations
or state-shared taxes. For reimbursements provided through appropria-
tions, the state agency that oversees the mandated activity is responsi-
ble for reimbursing local governments. Reimbursements are allocated to
local governments on a formula basis. For reimbursements provided
through state-shared taxes, the first $1,000,000 increase over the previ-
ous year in state-shared taxes must be made available to municipalities
and counties to cover the state’s share of mandated costs. However,
localities would receive these state-shared taxes regardless of any new
mandates imposed by the state. Thus, the state does not provide new
funding for mandates when they require local governments to use state-
shared taxes as reimbursement for mandated costs. Since state-shared
taxes also are allocated on a formula basis, there is no relationship
between the cost of mandates and the amount received from shared
taxes. Local governments are not required to file reimbursement claims,
as allocations are based on formulas.
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Appendix XI

Comments From the Congressional
Budget Office

CONGRESSIONAL BUDGET OFFICE
U.S. CONGRE

SS
WASHINGTON. 0.C. 20516
July 12, 1988

Mr. Lawrence H. Thompson
Assistant Comptroller General
Human Resources Division
General Accounting Office
441 G Street, N.W.
Washington, D.C. 20548

Dear Mr. Thompson:

We have reviewed your proposed report to Senator Durenberger on
legislative mandates, which you sent to us on June 9, 1988. In general, we
believe the report provides a good description of federal and state cost
estimation processes and of the state experience with legislative mandate
reimbursements.

We agree with the report's conclusion that state-local cost estimates
have had only a limited impact during the last five years. In part, this is
because there have been relatively few legislative initiatives that would
Impose new mandates on state and local governments. As the report notes,
for example, during the 99th Congress, CBO estimated that less than 10
percent of over 1,100 bills reported from committees would have a state-

local cost Impact. Incidentally, we prepare state-local cost estimates for
almost all  billsreported from committee,including those that would impose
Nowon p. 12. no costs. The statement on page 16 ofthe draft report implies that cost

estimates are prepared only for bills which would Impose costs.

The lack of Impact of state-local cost estimates also results in part from
the generally low-key presentation of state and local government concerns
during the legislative process. In our experience, when the state and local
governments and their representative organizations have been active, our
state-local cost estimates have made an Impact. As the proposed report
notes, increased interest in cost impacts will come only when there is a
strong legislative concern about mandating costs on state and local
governments. We believe that this concern must be generated by the state
and local governments and their representative organizations.

With regard to the suggestion that cost estimates be prepared for key
bills before committee markup and for floor amendments, we believe the
report draws the right conclusion. The effort Involved In reviewing all bills
at an earlier stage would be substantial, and such an Increase in CBO cost
estimation efforts would not be cost-effective unless there Is a demand for
the information. At this point, the demand for state-local cost Impacts is
fairly limited, but when there are committee or subcommittee requests, CBO
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Mr. Lawrence H. Thompson
July 12, 1988
Page 2

does respond with cost estimates before bills are reported or at other
stages of the legislative process. Therefore, we agree with the report's
conclusion that Congressional committees should be encouraged to request
earlier state-local estimates from CBO for selected bills where there are
concerns about cost Impacts.

We are less enthusiastic about the suggestion that the State and Local
Cost Estimate Act be amended to Include appropriation and tax bills. While
the Act has not been Interpreted as applying to tax measures and
specifically excludes appropriation bills, we could provide Information on
state-local cost Impacts under the authority of section 202(b) of the
Congressional Budget Act If requested by a committee. A statutory change
to extend section 403 coverage to appropriation and tax bills, therefore, Is
not needed to authorize CBO to prepare state and local cost estimates for
these bills, but it would be needed to require us to do so.

We are also dubious about the value of preparing state-local cost
estimates for appropriation bills. Legislative mandMes affecting state and
local governments are rarely contained In appropriation bills. This is
because most mandates would be substantive legislation that would be
subject to points of order If Included In appropriation bills. For your
Information, we routinely provide estimates of the levelof new budget
authority for assistance to state and local governments provided in
appropriation bills, as required by section 308(a) of the Congressional
Budget Act, although this generates no interest as far as we know.
Furthermore, we believe the Appropriation Committees would be concerned
about adding another special reporting requirementfor appropriation  bills.
There could be problems with the timeliness of CBO estimates because we
frequently have little time In which to review appropriation bill language
before bills are reported. This, In turn, could cause procedural problems
for the Appropriation Committees If Budget Act waivers were required to
begin floor debate.

With regard to tax bills, most significant changes In federal tax law--
rate Increases or decreases, the addition or elimination of preferences—
affect state and local revenues. Estimating these effects would be an
enormous undertaking. Moreover, providing state-local estimates for
selected measures before committee markup Is probably not feasible. The
tax-writing committees mark up bills In concept only; the legislative

language Is drafted subsequently. CBO staff are wusually unaware of the
specific provisions of tax bills until they are drafted and reported from the
committees. .
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Mr. Lawrence H. Thompson
July 12, 1988
Page 3

The Joint Tax Committee staff provides the tax-writing committees with
revenue estimates during and following the markup of tax bills. Because of
Its official role In the legislative and revenue estimating process, only the
Joint Committee staff could prepare state-local fiscal notes for tax
legislation In a timely manner. Since this would Impose a burden on the
Joint Committee staff, we suggest that It be given an opportunity to review
the proposed report.

We also note that In preparing cost estimates for tax legislation only
revenue effects are estimated. Administrative costs and the costs of
regulations are not Included. The draft report defines "mandates" as "laws
and regulations |Imposing requirements and related costs on subordinate
levels of government." This definition may not be applicable to tax
legislation under our current estimating practices.

We have a number of minor editorial comments on the report which we
will give directly to Mr. Gadsby. Thank you for giving us an opportunity
to review the proposed report.

Sincerely,

James L Blum
Acting Director

cc:  Mr. J. William Gadshy
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Appendix XU
Comments From the U.S. Advisory Commission
on Intergovernmental Relations
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Appendix XII

Comments From State, County, and
City Government

State, County, and City
Government

Washm(%mg NVWSJEMO

Phone: 20263
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Nauonal League
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Choumen
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Govern
CAﬁLW STENBEDG

tritemauonal City
Managenriem assoc taiion
WILLIAM H MANSELL. JR

National Association
otCounties
JOHN P. THOMAS

National Conference ol
State Legislatures
WILUAM T POL'ND

National Governors Association

RAYMOND C SCHEPPACH

July 27, 1988

Lawrence H. Thompson

Assistant Comptroller General

United States General Accounting O ffice
Washington, O.C. 20548

Dear Mr. Thompson:

We appreciate the opportunity to review the
draft of GAO's study Legislative Mandates:
State Experiences Can Offer Insights for
Federal Response.

We are in agreement with your comment to
Senator Durenberger that "the best approach
for reducing unfunded mandates at this time
would be to focus more attention at key
points in the congressional process on

Page 09

US Cyonference estimated costs of such mandates on state and
JTHOMASCOCHRAN local governments." We would go even

further to set up procedures that require
Congressional committees to both

receive and consider cost estimates
throughout the legislative process.

We are in complete agreement with the finding that cost
estimates have a greater impact when they are prepared early
in the legislative process and when they are also prepared
for important amendments to proposed legislation.

We note your recommendation for a biennial review of the
total costs imposed by federal mandates and feel that such a
review should be done annually and should cover the
baseline, as well as the incremental costs, of mandates.

We believe that CBO would be the bast organization to
accomplish this task.

In addition, we strongly urge that the cost estimate
requirement be extended to tax and appropriation b ills
inorder to truly ascertain costs that are being passed on to
state and local governments.

We appreciate the work of CBO inmost estimation. W
believe that the process should be strengthened and that CBO
be given additional resources to insure the successful
implementation of the recommendations of this report. The
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public intareat groups ara willing to work with CBO core
closely than we have in the past to determine the moat
important and costly pieces of legislation expected that
session. This would make it possible to obtain estimates
earlier in the process.

W hile the current models for state reimbursement nay not be
workable at the federal level,-we believe that further study
could develop workable federal legislation for cost
reimbursement. Regardless of the reimbursement question, we
are totally supportive of the need for keeping and improving
the cost estimation process.

Ha are enclosing a list of specific suggestions that were
made last September at the time that CBO's cost estimate
legislation was reviewed.

We found your study of state and local experience provided
helpful suggestions at the federal level.

Alan Beals
Chairman

cc: Big 7 Executive Directors
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(0] The intergovernmental cost estimate should be performed
earlier in the legislative process; currently a fiscal
note is only done for bills reported out of committee.
At that point its role can only be negative. |If
available earlier in tha process, the cost information
could contribute constructively to the development
of legislation.

W hile many state legislatures require fiscal notes on
every b ill introduced, this might prove burdensome for
CBO. We therefore recommend that a fiscal note DS made
available.prior to .subcommittee markup.

(0] The fiscal note should be updated for subsequent
amendments. This is usually done at the state level,
and is really necessary if the'estimate is to provide
useful information through out the legislative process.

o The threshold should be lowered. The present $200
m illion is too high; $100 million might be reasonable.

o The fiscaLnote-reaulrement- should be extended to
include .flIBBX.opxi.fl.tigns-nnd-jrevenue .bills. Frequently
tax and spending b ills have very important
intergovernmental impacts.

(@) The estimate should Include the baseline plus the
incremental cost. This would provide a clearer picture
of the total impact on states and localities.

(0] Tttbe GVB,t estimate requirement should be extended

o CBO and OMB should each prepare an annual report
detailing the intergovernmental impact of legislation
enacted during the year.

o An O ffice of state and Local Finance should be
established within CBO.
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Bequests for copies 0f §ao reports should he sent to:

US. General Accounting Office
Poet Office Box 6015
Gaithersburg, Maryland 20877

Telephone 202-276-6241

The first five copiesofeach report are free. Additional copies are
+2.00 each.

There is a 25% discount on orders for 100 or more copies mailed to a
single address.

Orders must be prepaid by cash or by check or money order made outto
the Superintendent of Documents.
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Mandates are a continual source of friction

among governments: many policymakers and schol-

ars foresee an increase in unfunded federal and state

mandates. These factors suggest that intergovern-

mental tensions will continue to rise unless the Con-
gress and state legislatures establish more successful
and intergovemmentally cooperative methods for
dealing with mandate issues.

In‘its 1978 study of state mandates. ACIR recom-
mended a policy ofdeliberate restraint. The Commis-
sion endorsed inventories of mandates, review proce-
dures for weeding out unnecessary mandates,
statements of policy objectives to accompany ail pro-
posed state mandates, and state reimbursement for
certain types of mandates. As the number of state
mandates has risen and experience in dealing with the
resulting state-local tensions has accumulated.
ACIR's recommendations remain as sound today as
when they were made in 1978.

Mandates show no signs of slowing. In fact, many

types of mandates appear to be penetrating substan-

tially deeper into the federal system. Some, such as
those dealing with the environment and public em-

ployees. are touching virtually every unit of govern-

ment. no matter how small or ill-funded. Conse-
quently, mandates are being debated fiercely among

policymakers. Mandates raise questions of account-

ability, equity, and legitimacy, but the greatest con-
troversy. perhaps, is over what is reimbursable.
States justify the enactment of mandates on local

governments by citing the need for uniform stan-

dards, increased levels of service, and accountability,
aswellas the need to pass on federal mandates. Local
government officials counter that mandates substi-
tute state priorities for local priorities and induce
unknown, and often significant, costs on governments
whose revenue-raising capabilities are limited, not
only by economic factors hut by state law.

The major issue for many local governments is
whether they can meet the financial demands of fed-
eral and state mandates within the financial limits
imposed by the state, by normal political forces, and
by citizen initiatives. A number of grass-roots initia-
tives have been approved to limit local government
taxes, most notably, Proposition 13 in California and

PREFACE

Proposition 2'/, in Massachusetts. More such initia-
tives may lie ahead. Moreover, the federal and state
courts have been particularly active in the last decade
in issuing mandates affecting costly functions of state
and local government, such as education, corrections,
and mental health services.

The fundamental issue, however, is local
self-government, which makes the motivation for re-
imbursement a very important consideration. If a
mandate reimbursement rule restrains mandating by
imposing fiscal discipline on legislators, then local
self-government will be enhanced by default. If de-
mands for reimbursemeni simply reflect local desires
for compensation for services performed, however,
then local self-government will not be enhanced be-
cause local governments will be viewed as mere ser-
vice deliverers, happily providing whatever services
are paid for by the state and in whatever manner is
desired by the state. The “hired help” approach to
mandate reimbursement, therefore, needs to be re-
placed by a principled federalist approach in which
states and their local governments are seen as part-
nersinself-government, sharing costsand rcsponsibi-
lities equitably in serving all citizens of the state.
Under this approach, the state, as the largerjurisdic-
tion. is seen as having a special responsibility to sup-
port and encourage citizen self-government in local
jurisdictions.

This information tcport provides examples from
seven states that have used a variety of approaches to
address state-local tensions created by mandates. We
hope thisreport will help state and local officials in all
50 states find acceptable intergovernmental means to
resolve the inevitable tensions created by mandates
and to restore vitality to local self-government. The
success of any mandates strategy will depend on the
extent to which it represents agreement between
state and local governments and is followed in good
faith by all parties.

This report was approved for publication by the
Commission on Jui?e 21 1990.

Robert B. Hawkins, Jr.
Chairman
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States always have mandated functions, stan-
dards. tax limits, and other rules for their local gov-
ernments. These mandates require local govern-
ments cither to take certain specific actions (e.g..
undertake obligations) or not to take certain specific
actions (e.g., comply with prohibitions). In recent de-
cades. the number and costs of state mandates have
grown, sometimes substantially, in most states. Local
officials, therefore, have voiced increasing concern
about them—what New York City's former mayor.
Edward I. Koch, referred to as the "mandate mil-
Istone."L This concern is particularly pronounced
when considering unfunded state mandates.

The concern over state mandates centers around
anarray of issues, including the decline in federal aid
relative to state and local own-source revenues, the
shift of more programmatic responsibility from the
federal government to state and local governments,
questionsofaccountability, public opposition to rising
taxes, the difficulties faced by many local govern-
ments in meeting the financial demands of mandates,
and the implications of mandates for local self-
government. including the willingness of citizens to
hold office, especially in small jurisdictions that lack
the administrative support to cope with mandates.
These circumstances have produced a renewed focus
on state-local relations in the 1980s and 1990s.

This information report on state mandates is an
effort to shed more light on an increasingly contro-
versial aspect of state-local relations. It continues a
line of research begun by the Advisory Commission
on Intergovernmental Relations (ACIR) in 1978.2
The initial report and a 1982 update3 were the first
systematic attempts to survey states’ activities con-
cerning mandates to local governments. On the heels
of ACIR's 1978 report. Catherine Lovell et al. pub-
lished a study of issues and impacts of federal and
state mandates on local governments.4

Now. with renewed and growing concern about
mandates, other organizations also are pursuing the
issue. The U.S. General Accounting Office (GAQ),
the National Conference of State Legislatures
(NCSL), and The Urban Institute have studied state
mandates recently.

INTRODUCTION

GAOQ's study viewed state experiences as a
source of ideas for the treatment of this issue by the
Congress. GAO found that the critical factors in
prompting states to limit or to reimburse mandates
included legislators’ concern about imposing costs on
local governments, a healthy fiscal climate, and a
constitutionally established or voter-initiated re-
quirement that the state reimburse local govern-
ments for the cost of mandates.5

NCSL's examination of mandates found them to
be a major source of concern in state-local relations.
It recommended that states review mandates to local
governments and consider relaxing or eliminating
those requirements, and in some cases assuming the
cost of complying with them. NCSL encouraged
states to develop some method, such as requiring fiscal
notes, to assure that the costs of all prospective man-
dates are taken into account before they are enacted.b

The Urban Institute's book Coping with Man-
dates: What are the Alternatives? addresses several as-
pectsoffederaland state mandates. The contributing
authors and editors examine the history of mandates
and the recent experience of federal and state gov-
ernments in responding to complaints from govern-
ments receiving the mandates. They place the man-
dates issue in three larger contexts: the policy goals
that intergovernmental regulations are meant to
achieve, the tensionsamong governments in the fed-
eral system, and the assessment of regulation as an
instrument of government policy.7

The cases in thisnew ACIR volume come from
seven states—Connecticut. Florida. Massachusetts.
New York. Qhio. Rhode Island, and South Carolina.
ACIR's state counterparts in Florida, New York,
Ohio, and South Carolina contributed studies for this
report. The Rhode Island Public Expenditure Coun-
cil prepared the Rhode Island study, the General
Assembly's Office of Fiscal Analysis provicud the
Connecticut paper, and staffmembers in the Division
of Local Mandates furnished the two Massachusetts
reports. The Connecticut and Massachusetts papers
are revised versions of works that appeared originally
in the 1990 Urban Institute publication.



The papers examine specific approaches to deal-
ing with mandates, including information for legis-
lating and rulemaking, reimbursementoflocal gov-
ernments for the costs of individual mandates,
equalization of the fiscal capacities of local govern-
ments as an alternative to reimbursement, and legal
limits on enforcing unfunded state mandates.

DEFINITIONSOFMANDATES

In general, mandates arise from statutes, consti-
tutional provisions, court decisions, and administra-
tive regulations or orders that demand action from
“subordinate” governments under pain of civil or
cnminal sanctions. There are. however, many varia-
tions on this basic definition.

Those who subscribe to a strict legal definition
construe mandates as direct orders with clear intent
todemand positive action allowing no legal choice but
to carry out thataction. Others view mandates from a
broad financial perspective—considering the aggre-
gate financial impact induced bya “superior” govern-
ment. By this definition, mandates are interpreted as
covering a wide array of govemmentally induced
costs. These added costs may result, for example,
from conditions of grants-in-aid accepted “voluntari-
ly" by recipients. These conditions may add a new
function for local governments to administer: require
that local governments fund part of this new function
themselves: set higher standards of service than local
governmentswould set for themselves; and require spe-
cific, unnecessarily expensive, or inappropriate means
of achieving the mandate locally. In addition, mandates
sometimes are defined to include commands that local
governments not raise certain revenues, thereby caus-
ing revenue losses or "negatively” induced costs.

State laws contain many variations in the defini-
tion of mandates. For instance. Connecticut. Florida.
Massachusetts, and Rhode Island focus on provisions
that require local governments to spend more. Mas-
sachusetts mandates take effect only if the state as-
sumes the cost.8 Florida includes state actions that
impose “costs” through an erosion of the local tax
based and encompasses actions that place limitations
or requirements on local governments without com-
pensating them for the costs necessary for com-
pliance.?* Connecticut specifically excludes court or-
ders and any legislation necessary to comply with a
federal mandate.11 In Rhode Island, only that portion
ofastate mandate that exceeds the federal requirement
is defined legally as a state mandated cost.12

In addition to the legal variations, different work-
ing definitions have been developed by state-local
relations bodies assigned to catalog mandates or to
prepare fiscal notes. For instance, the South Carolina
ACIR'sworking definition includes “statutes, requla-

tions or orders that require the locality to undertake
an activity or comply with some standard, even when
the locality would have undertaken the activity or
complied with the standard voluntarily.” By the same
token, it includes actions that prevent the locality
from undertaking the activity, “even when the locality
would not consider undertaking it in the absence of
statute, regulation, or order.”13 The definition
crafted by the Ohio Local Government Advisory
Commission includes any constitutional, statutory, or
regulatory provision requiring local governments to
establish or modify a specific activity or provide a
service to meet minimum state standards.14

Much of the variation among definitions of man-
dates stems from the imposition of unfunded service
mandates. For those who take a broad interpretation,
what counts is the bottom line, namely, net costs.
Those who subscribe 10a narrow interpretation of man-
dates believe that money is secondary: if something is
mandated, it must be done, regardless of the cost.

A central controversy, therefore, arises from the
question ofwhatis reimbursable. Some analysts think
the term “mandate” ispejorative because itcharac-
terizes regulations as imposing excessive, and thus
compensable, costs on state and local governments.15
Others accept the term asanonprejudicial descriptor
ofacommon class of intergovernmental activities.

WHY THEMANDATE REVOLUTION?

The rise of mandating as a salient issue in the
federal system still remains to be explained in an
adequate fashion. No doubt,a numberoffactors have
combined to spark the mandate revolution.

One likely factor is that the policy demands on
the Congress and state legislatures often outrun the
fiscal resources needed to meet the demands. In the
absence of sufficient funds—whether by legislative
choice or economic constraint—there is a strong
temptation to satisfy policy demands by mandating
that functions be performed by other governments.
Furthermore, policyldemands tend to grow continual-
ly. Many policy demands of the past are institutional-
ized in today's budgets, thus requiring policymakers
to expand them budgets with new resources or to shift
new demands onto other budgets.

Another possible factor has been the growing
professionalization of state governments. Better
staffing for governors and legislatures, four-year gu-
bernatorial terms, annual legislative sessions, en-
hanced administrative capacities, and other reforms
advocated during the postAVorld War Il era were
intended to increase the policymaking abilities of
state governments. The situation isnot unlike Parkin-
son's Law: work expands to fill the time available for
itscompletion. Key assumptions underlying these re-
forms were that states are belterable than local gov-



emments to raise revenue, and that states actually
would raise sufficient revenues to exercise their new
capabilities, especially in light of what was then a
rising tide of federal aid. Furthermore, the reform of
state courts, coupled with the models of activism
forged by federal courts, has resulted in growing state
judicial activism and. thus, more state judicial mandates.

In addition, the professionalization of state
governments attracted more interest groups to
state capitols, a trend that appears to have acceler-
ated again as the federal government shifts more
responsibilities to the states and as states assume
more responsibilities on theirown. Interest groups
have incentives to focus on state government rather
than on many different local governments, just as
they have incentives to focus on the Congress rath-
er than o:t 50 state legislatures.

Thus, state governments are much more power-
ful policy engines than they were in the past, but the
fiscal fuel needed to operate those engines is often in
short supply. To some extent, therefore, to make use
of theirpolicymaking abilities and also to comply with
federal mandates, states must commandeer the en-
gines of their local governments.

The reform of state government, moreover, of-
ten was accompanied by attempts to centralize
policymaking so asto provide for better policy coordi-
nation, more efficient administration, and more uni-
form implementation of public policy. The logic of
state centralization frequently benefited local gov-
ernments when states could provide some support to
fund new policies and assume the performance of
certain localfunctions; consequently, there wasa ten-
dency to overlook the inevitability (hat centralization
would produce unfunded mandates.

Another likely factor in the rise of mandating is
that citizens expect governments to conform to much
higherstandards and to protect individual rights more
extensively than was true in the past. Movements to
improve individual rights protection, consumer pro-
tection, environmental protection, social welfare,
public service provision, government efficiency, and
public accountability, forexample, all require govern-
ments to behave in new ways, some of which were
virtually unheard ofafew decadesago. Many of these
issues, moreover, are not subject to local variability,
at least below certain levels. If the environment is to
be protected, forexample, then all governments must
conform to and enforce certain minimum standards.
State and local governments might be permitted to
set higher standards, but not lower ones. Hence,
states are called on to set or enforce standards in a
wide variety of fields—standards that must be applied
uniformly to all local jurisdictions ot to jurisdictions ofa
certain type, regardless of the variability of local juris-
dictions’ capacity to cope with the costs of compliance.

Ironically, u is quite possible that local innova-
tions contribute to state mandating, too. That is.
when a local government comes up with a good idea,
ihe state legislature may think that it isa good idea for
all local governments and. therefore, mandate it
statewide, even though what works in one locality
may not work well or at all in other localities.

Sometimes, local officials request state man-
dates. not usually for themselves but for other local
officials. A mayor may desire a state mandate tocoun-
teract city council opposition to a policy, and vice
versa. County officials may want the state to mandate
certain municipal policies, and vice versa. Suburbs
may want the state to mandate certain policies for
central cities, and vice versa. Independently elected
county treasurers or sheriffs may ask the state to
mandate salary increases, jail conditions, service lev-
els, and so on. Asone observer has noted. "Counties
can be their own worst enemies when it comes to
mandates."16

0 fcourse, mandates also stem from genuine de-
ficienciesin local government performance. Where one
or more local governments decline to remedy a prob-
lem, the state may be compelled to mandate a remedy.
Local deficiencies may give rise to interest group activity
and media coverage demanding state action.

SOURCESAND LEGITIMACY

State mandates come from many sources—cons-
titutional provisions, citizen initiatives, legislative stat-
utes, judicial decisions, and administrative regulations.
It can be argued that those sources closer to the people
have more democratic legitimacy, while those farther
removed from the citizenry have less democratic legiti-
macy because their political accountability is less direct.

Constitutional mandates have the closest links to
direct democracy because, in effect, the people are
imposing these mandateson themselves by ratifying a
new constitution or constitutional amendment. Citi-
zen initiatives, whether they result in constitutional
amendments or new statutes, also have direct link-
ages to the electorate and have a potentially high
degree ofaccountability. Perhaps the principal prob-
lem with such mandates is that citizens are not always
aware of the policy consequences or tax costs of the
proposals tljey support at the ballot box.

Statutory mandates have less direct links to citi-
zen consent because they come (with gubernatorial
approval) from the legislature, which is elected to
represent the people. Here, questions can he raised
about whethera mandate is motivated merely by po-
litical pressures to shift costs from the state to local
governments or by careful, disinterested consider-
ation of the extent to which the mandate represents



genuine statewide (or greater than local) interests
and whether it really should be paid for by the state.

Mandates issued by state courts are linked to the
people insofar as they are lied closely to specific pro-
visions of state constitutions and statutes. Judges do
interpret the law. however, and their interpretations
adhere more or less to the intentions of the citizens or
elected officials who made the law. Court mandates,
especially those based on constitutional grounds,
generally are perceived by voters as having a high
degree of legitimacy, thus making the courts an attrac-
tive forum for interests seeking to promulgate man-
dates. If a mandate is perceived as being too onerous,
however, citizens can respond by amending the con-
stitution. initiating a new law where this is permitted,
or, in most states, unseating judges in selection or
retention elections.

Administrative mandates are more likely to be
created by processes more insulated from the people
than those that emerge from the legislative process.
A classic problem with administrative mandates is
that they can be more rigorous, detailed, and inflex-
ible than originally envisioned by the governor or
legislature. Once embedded in the bureaucracy,
moreover, a mandate sometimes can be hard to dis-
lodge. At times, however, the executive branch may
weakena mandate ordecline to enforce itvigorously.
Hence, the executive branch itself can become a
battleground for mandate compliance and enforce-
ment. Administrators, ofcourse, can be held account-
able byjudicial challenge and by corrective action by
the legislature and the governor.

GOVERNMENTS AHHECTED

State mandates also can be considered in terms of
the governments they affect. The legitimacy of impos-
ing requirements or induced costs perhaps can be said
to differ for home rule municipalities and counties,
cities and counties without home rule, school districts,
and special districts. These differences depend on the
relationship of a local government to the state.

It may be argued, therefore, that mandates un-
dermine home rule and should be applied more spar-
ingly to home rule municipalities and counties. By
contrast, non-home rule municipalities are subject to
many state restrictions in any event, and non-home
rule counties usually are considered to be administra-
tive arms of the state, at least in part, and naturally
subject to a broad range of state mandates. School
districts, once largely a local concern, now are viewed
as so important to equal rights, equal opportunity,
and economic development that states have come to
play astrongerrole in financing and setting standards
forthem. Some special districts, by contrast, perform
such obviously local functions that they remain rela-

tively removed from state regulation. Other districts,
however, have responsibilities in such fields as envi-
ronmental protection and transportation, in which
district activities cross local boundaries and take on
“state" purposes.

THE ISSIEOF FUNDING

Local governments face their public responsibili-
ties with varying degrees of fiscal capacity to respond
to federal and state mandates. Governmental theory
aside, the major mandate issue for many local govern-
ments is whether they can meet the financial de-
mands of state mandates within the financial limits
imposed by the state, that is, limits on local taxing,
borrowing, and/or spending authority, plus limits on
state and federal funding. Decisionmakers in state
governments are pressured strongly by policy advo-
cates tc consider only the substantive merits of indi-
vidual programs when weighing whether to assign
specific responsibilities and costs to local govern-
ments. Local governments, however, have to contend
with the aggregate impactofall mandates, compared
with their total taxing capacity and any federal and
state aid that isavailable. State officials do not always
consider local tax capacities before making decisions
that require the expenditure of local revenues. In
addition, states sometimes simultaneously place fur-
ther limits on local taxing or borrowing authority as
they expand mandates.

Much of the mandate controversy surrounds the
mismatch between mandated responsibilities and lo-
fial funding capacities. Several means can he used to
close the gap. These include expansion of local revenue
authority, increased state aid for specific and general
purposes (with or without fiscal capacity equalization
features), state reimbursement of specific mandates,
and provisions making certain types of state mandates
unenforceable if they are not funded by the state.

One potential side effect of state mandates when
they place financial burdens on local governments is
that they can induce privatization. Costs passed from
the federal government to state governments, and
from state governments to local governments, in
turn, can be passed on to the private sector. One
example is the rise of residential community associ-
ations (RCAs) that remove some demands for public
services from the localbudget.17 Another example is
the use of developerfees (and privately donated pub-
lic facilities) in some states to cover a portion of the
costs of new roads, schools, sewers, parks, and other
facilities that must be built before development is
allowed to proceed.18 Such privatization can increase
the influence of private developers in the develop-
ment of communities and diminish the influence of
public policies. Jurisdictions in need of economic de-



vclopment may be particularly prone to passing on
mandated costs to the private sector.

Who Should Pay?

Obviously, someone has to pay for mandates, but
answering the question of who should pay is not easy.
This question is most complicated in the case of
state-local relations hecause, unlike the relation of
the stales to the federal government, local govern-
ments do not have co-sovereign status with their
state. In the absence of specific state constitutional
provisions regarding mandates or local autonomy, a
state has broad legal authority to promulgate man-
dates for local governments.

Responsible Parties?

One argument for reimbursement is that those
who make policy should bear the responsibility of
paying for it. By this reasoning, the state should either
raise revenue or take revenue from other state
sources to provide payment for local mandate com-
pliance. A mandate reimbursement requirement
would compel the state to confront the real costs <£
publicpolicy and to weigh prioritieifcin the absence of
areimbursement requirement, state officials do not
have a strong incentive to assess costs, short term or
long term. Weighing priorities is also important be-
cause an unfunded mandate may displace not only a
local priority but also another state priority em-
bedded inanotherunfunded mandate with which lo-
cal governments are expected to comply.

The Greater Good?

The counterargument isthat the legislature and
the governor represent all of the people of the state
and therefore can be understood as representing the
people'sinterests. As such, state officials may be said
to have a broader perspective on policy issues and to
be less tied, as a group, to particular parochial inter-
ests. Given thatcitizens must payforamandate in any
event, the state isobligated to consider the wisdom of
a mandate itself, but is free to decide whether the
costsofcompliance are to be paid through local reve-
nues, state revenues, or some comhbination thereof,
Furthermore, if a state is obligated to reimburse all
mandates, then the state may at times be deterred
from making policy where it should make policy. If
local officials, who also represent citizens in their
various local capacities, object to a mandate, then the
appropriate arenas for settling this local-state differ-
ence can be said to be the legislative, judicial, and
electoral arenas. If local officials cannot prevail in
those arenas then the state cannot be said to be
obligated to reimburse local governments for the cost
of complying with the mandate.

Equity

Meeting compliance costs with local revenues
rather than state revenues is not necessarily inequita-
ble if it means that citizens pay for their own jurisdic-
tion's compliance and not for compliance by other
jurisdictions. Reimbursement from state revenues
could mean that citizens in some jurisdictions will
bear the costs of compliance in other jurisdictions as
well as their own. This arrangement could be inequi-
table if citizens injurisdictions that already behave in
ways that conform to the mandate must pay for com-
pliance in those jurisdictions whose deficient behav-
lorprompted the state mandate. Thus, undera reim-
bursement system, citizens of an environmentally
progressive jurisdiction, for example, may end up paying
for the environmental insensitivities of other jurisdic-
tions. A reimbursement system, therefore, could en-
courage less enlightened jurisdictions to sit on their
hands waiting for state money rather than acting on
their own. Such behavior could produce a general cli-
mate of local reluctance to initiate change and innova-
tion. At the same time, if the state is obligated to pro-
vide reimbursement forall or most mandates, the state,
too, could become less open to change and innovation.

Anargumentforreimbursement, however, is the
extent to which the state tax system imposes tax bur-
dens more equitably than most local tax systems. If
local tax systems are more regressive than the state
tax system, orare too limited geographically to match
costs with beneficiaries equitably, then unfunded man-
dates may exacerbate these conditions. Yet. a reim-
bursement system may aggravate other problems, such
as fiscal disparities, if revenues are trankerred to both
poorand wealthy jurisdictions for mandate compliance.

When a state or the voters statewide impose limits
on the taxing, borrowing, and spending authority of
local governments, however, the state cannot then
equitably impose unfunded mandates on those local
jurisdictions. It also would appear inequitable for a state
to set limits on its own taxing, borrowing, and spending
authority, and then shift the costs of policy initiatives to
local governments in the form of unfunded mandates.

Passing the Buck

Virtually everyone recognizes, however, that un-
funded mandates sometimes represent little more
than an unwillingness on the part of state officials to
confront voters directly with the true costs of public
policy. Unfunded mandates can give citizens the im-
pression that they are getting something for nothing.
If local officials later must raise taxes or fees to com-
ply with mandates, they are not likely to be able to
shield themselves from adverse voter reaction by
pointing to a state mandate millstone. Consequently,
aconstitutional or statutory mandate reimbursement
requirement can act asa check on the ability of state
officials to pass the tax bill on to local officials.



Moral Objectives

Even if the principle of reimbursement is ac-
cepted. however, not all mandates carry aclear moral
obligation for reimbursement. Is a state, for example,
obligated to reimburse a jurisdiction for compliance
with a mandate that is intended to remedy racially
discriminatory policies or corrupt activities long prac-
ticed by the jurisdiction? In other words, some man-
dates fall into a category in which it can be said that the
mandate is a state response to some abuse or dereliction
of responsibility by a few or many local jurisdictions. In
these cases, one might argue that local officials ought to
lie required to face up to their responsibilities.

State Policy Change

At the same time, however, a case for reimburse-
ment can be made where a mandate requires local
governments to do something previously prohibited
by the state or to stop doing something previously
permitted or required by the state. In other words,
when a state changes its policy, it would seem to be
under some obligation to bear some of the costs im-
posed on local governments by that change.

Cost Differentials

Reimbursement systems also can mask the true
costs of living in particular kinds of communities.
That is. certain kinds of costs to citizens arise from
living in a big city, a suburban municipality, or a rural
community, for example, and in different areas of a
state. A particular mandate, therefore, may impose a
heavier burden on one type of jurisdiction than
another; yet, to the extent that citizens choose to live
inone type of jurisdiction rather than another, a reim-
bursement system can mask the true cost of that choice
and allow citizens to enjoy a residential choice at less
than true cost to themselves and more cost to others.

Practical Problems

It is not always easy, of course, to estimate the
fiscal impacts of mandates across time and across a
multiplicity of jurisdictions. No matter how refined
and nonpartisan the estimating techniques used in
fiscalnotes processes, those techniques are subject to
error. Estimating equitable rates of reimbursement
becomes all the more problematic when reimburse-
ments are to be provided over a period of years or.
theoretically, in perpetuity.

Another practical problem is that legislators are
inclined to circumvent mandate reimbursement re-
quirements. Debates arise overcost estimates, defini-
tions of mandates, and whether a particular act is a
mandate falling within a reimbursement require-
ment. Thus, the process can become politicized, with

the state seeking to pay the least and local govern-
ments seeking to obtain the most.

Need for Mandates

The debate over reimbursement, however, ob-
scures the more fundamental questions, namely,
what and how should the state mandate? It is not
self-evident that states need to enact a large number
of mandates. The problem for local governments of-
ten lies in the proliferation of highly detailed man-
dates. and mandates that serve mainly to microman-
age local governments and public services. Where
such mandating occurs, an argument can be made for
reimbursement because such detailed mandating con-
verts local governments into mere administrative arms
of the state, thus defeating one of the major purposes of
having local governments in the first place.

THE ISSUE OF LOCALAUTONOMY

State mandates are of considerable concern to
local governments because they reduce local autonot
my. Essentially, amandate substitutes State priorities
for local ones, although state and local priorities
sometimes may coincide. Some local officials believe
that by depriving local governments of control overa
significant portion of their budgets, state mandates
diminish local governments' ability to respond to their
own citizens' needs and priorities. In some cases, how-
ever, localities may be happy to shift the political re-
sponsibility for a necessary but unpopular mandate to
the state, and let state officials take the heat.

State mandates also may be inappropriate be-
cause the state is not close enough to the operating
details of mandated programs to establish them in the
most effective and efficient forms. On the other
hand, being too close to the problem and all of its
political controversies, aslocal officials often are, may
paralyze needed public action. Although local govern-
ment decisionmakers have to maintain their account-
ability to theirown citizens, they also are accountable to
the state and have a responsibility to help meet state-
wide needs that have effects beyond the borders of
individual localities. This spillover effect, however,
creates arguments for state financial responsibility.

MANDATESAS VIRTUE AND VICE

The issue of mandates is difficult to deal with,
inpartbecause mandatesare bothavirtueand avice
of a federal system. They are a virtue in the sense that
citizens can turn from one government to another in
orderto obtain action on their concerns. If local govern-
ment is not responsive to a particular concern, then
citizens may turn to their state government or to the



federal government. Such forum shopping, or "prag-
matic federalism,"19 expands citizen choice and oppor-
tunities to influence government. This isa major reason
for not having centralized government.

At the same time, mandating isa vice in the sense
that it encourages centralization and reduces ac-
countability by removing decisionmaking from local
arenas and, in the case of unfunded mandates, by
allowing one government to satisfy a set of citizen
concents while requiring other governments to con-
front citizens with the tax bill. Mandating encourages
citizens to do end runs around their iocal govern-
ments rather than engaging their fellow citizens in
the debate and action that might be necessary to alter
orintroduce a local policy.

Mandatesrarely are invented by legislatorsout of
thin air; instead, they are generated by constituents
seeking action for their own benefit or for the benefit
of their neighbors. As more legislators become
full-time legislators, moreover, they are likely to face
more constituent pressures for mandates. Conse-
quently, whether or not there are constitutional or
statutory provisions for reimbursement or fiscal re-
lief, local governments will have to be attentive to the
political dynamics of mandating in today's highly inter-
dependent and intergovemmentalized environment.

SUMMARY OF STATE
MANDATING POLICIES

State mandating policies include a substantial
numberof different elements. Each of the following
strategies has been drawn from the practices and
recommenlatiorv of states represented in this re-
port, as v/ell as o.ner states.

m A definition of mandates acceptable to
all parties concerned.

m A comprehensive inventory of man-
dates, updated periodically.

m A mandate review program to modify or
repeal mandates as appropriate.

m Use of mandating as a last resort, after
other cooperative approaches fail, and
after careful consideration of whether a
state interest really needs to take priority
over the right of local &if-govemment.

m Involvementoflocal officials in the for-
mulation of necessary mandates.

m Use of the state ACIR asa key point of
intgraction and mediation.

m Requirements that legislative intent and
compliance criteria be clear, perhaps re-
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quiring the legislature to specify a policy
objective in a statement attached to or
combined with mandate legislation.

Procedural requirements for commit-
tees and each house of the legislature
foraction on mandates (e.g., recommis-
sion to a substantive committee on a
point of order, an extraordinary major-
Ity-votc rule)

Emphasis on results rather than process
in mandates.

Provision for local flexibility in methods
of compliance.

An appeals process, especially for locali-
ties that may have particularcompliance
problems, and especially when process is
detailed in a mandate.

Inclusion of a sunset provision in man-
dates.

A fiscal notes process—or at least estab-
lish that fiscal notes are important in
principle—to determine the probable
fiscal impact of mandates on local gov-
ernments. (About 42 state legislatures
have some type of fiscal notes process, as
does the Congress.)

A mechanism for measuring local gov-
ernment fiscal stress, with mandate
costs included in the measure.

Approaches to Mandate Funding

Several options are available to fund state man-

dates to local governments:

Mandate reimbursement. As of 1988, at
least 14states had eithera constitutional
or a statutory general mandate reim-
bursement requirem ent20 (Constitution-
al: California. Hawaii. Michigan, Mis-
souri, New Hampshire. New Mexico,
and Tennessee. Statutory: Colorado.
Florida, Illinois, Massachusetts. Mon-
tana, Rhode Island, and Washington).2L

Rulesthatallow local governments to ig-
nore certain mandates that are not
lunded by the state. (This still requires a
definition of mandates, however.)

State assumption of responsibility for se-
lected local functions, or swaps of func-
tions between the state and local govern-
ments. (A state ACIR could examine such
issues and make recommendations.)



m Specific functions or services treated as
shared state-local responsibilities and.
therefore, financed on a cost-sharing
basis.

m Expansion of local government revenue
authority to help localities meet man-
date compliance costs.

m Provision of more general aid to local
governments, especially through a
program of fiscal capacity and fiscal
equalization revenue sharing. (So long
as the state assumes responsibility for
ensuring local capacity to perform
functions, both ~ mandated and
non-mandated, state mandates are
less likely to be burdensome, and the
state itself can link policies with costs.
Thisapproach does not solve the prob-
lem of determining the costs of man-
dates, but it may simplify matters and
be more equitable than mandate-
by-mandate reimbursement.)

THE STATE CASES

The studies presented in thisvolume representa
variety of approaches to state mandates. They are
organized along a continuum of responses to man-
dates: informational approaches (catalogs and fiscal
notes) to aid in decisionmaking, reimbursement of indi-
vidual mandates, legal limits on mandating, and fiscal
equalization as an alternative to reimbursement,

The Ohio study, prepared by the Local Govern-
ment Advisory Commission, describes the process of
a state just beginning to deal with some of the effects
of mandates by providing information about them in
the Ieﬁislative process.

The South Carolina report, written by the South
Carolina ACIR, describes itsexperience with catalog-
ing mandates and implementing fiscal note require-
ments. The study includes a comprehensive discus-
sion of a variety of approaches to mandates drawn
from an examination of six other states.

The Rhode Island case describes the state'sexpe-
rience with a statutory reimbursement requirement.
The paper discusses the process of reimbursement,
the direct fiscal impact of reimbursement, and the
requirement'sability to make state officials more sen-
sitive to local fiscal needs and conditions.

The Florida paper, prepared by the Florida
ACIR. also discusses a statutory reimbursement re-
quirement, along with other available strategies. It
examines the state ACIR's monitoring and review
ac”vitics, and explains that Florida reimbursements can

take the form of either direct compensation for funds
expended or additional local revenue-raising authority.

The two Massachusetts papers concern a provi-
sion in the Proposition 2'/2 local tax limitation iaw
initiated by the voters that requires state funding of
state laws or agency rules or regulations that impose
additional costs on cities or towns. If the common-
wealth does not assume these costs, its mandates
cannot be enforced. The first Massachusetts paper
discusses the mandate funding rule itself: the second
discusses the rule's implementation via cost estima-
tion, reimbursement, and up-front funding.

The Connecticut and New York studies take a
different approach to mandates. After careful study
of the mandates issue and reviews of the use of fiscal
notes, Connecticut rejected a reimbursement re-
quirementand opted forvoluntary reimbursement by
the legislature, an option that hasyet to be used. Like
New York, Connecticut placed its primary reliance on
increased general state aid to municipalities.

The New York study discusses the pros and cons
of several approaches and concludes that increased
general state aid answers most of the objections of
local government officials. It cites significant admin-
istrative and financing problems with the reimburse-
ment processes in California and Massachusetts, and
calls for “sorting out” the proper state and local ser-
vice responsibilities as a foundation for a strategy of
better service delivery.

These studies are presented to help inform state
and local officials in states considering mandate is-
sues. These issues are at the heart of sound state-
local relationships. The success of any given strategy
will depend on the extent to which it represents
agreement between state and local governments and
is followed in good faith by all parties.
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OHIO: DEVISING A WORKABLE SOLUTION

The State and Local Government Commission of
Ohio chose state mandates to local governments as a
topic for research and action in February 1987. Lieu-
tenant Governor Paul R. Leonard, chairman of the
commission, appointed six of the commissioners to a
subcommittee to determine the effect ol mandates
on local governments and to devise a plan of action
for ihe commission's approval.

Prior to the commission taking up the study of
state mandates to local governments, other organiza-
tions had considered the dilemma. The Ohio Town-
ship Association, the Ohio Municipal League, and
the County Commissioners' Association of Ohio had
an interest in curbing state mandates. The County
Commissioners’ Association is continually making
suggestions and recently appointed a Mandate Thsk
Force.In Ohio, county government may perform only
functions detailed by the General Assembly. More-
over.a county's ability to raise revenues is limited by
the state constitution and the Ohio Revised Code.
Within these limitations, counties usually bear the
brunt of state mandates without additional funding,
so they had ample reason to be concerned.

Bills had heen introduced periodically in the state
legislature to curb state mandates on local govern-
ments, without result. A few legislative task forces
touched on the mandate problem, but none followed
up with action. Finally, in “Helping Ohio'sCommuni-
tiesRespond to Federal Cutbacks: Life afterDearth,”
the Select Committee to Study the Effectsof Federal
Cutbacks on Local Governments recommended that
the State and Local Government Commission com-
pile a catalog of mandates.

In 1977, the legislature passed a law requiring the
Legislative Budget OfTice to prepare fiscal notes for
bills that “appearto affect the revenues or expenditures
of the state, a county, municipal corporation, township,
school district, or other governmentallagency” (OK.C
103.14) and are ready for a floor vote. An actual dollar
impact estimate was attempted but not always achieved
because of the unavailability of reliable data.

« Lisa Patt McDaniel wrote this report

TO THE MANDATE DILEMMA*

TIIE COMMISSION STUDY
AND RECOMMENDATIONS

Animportant starting point for the commission's
work on mandates was deciding on a definition. Real-
izing that mandates come from various sources and
take different forms, the commission chose the fol-
lowing broad definition. It defined a mandate as a
legal requirement, a constitutional specification, a
statutory provision, an administrative regulation, ora
court order that local units of government must es-
tablish ormodify aspecific activity orprovide a service
to meet minimum state standaras.

The commission’s mandate subcommittee estab-
lished an advisory committee to help review the issue
and help develop final recommendations to the State
and Local Government Commission. Both commit-
tees met together to review national studies of the
mandate problem and other states' responses, and to
listen to the local governmentassociations’ concerns.

The mandate subcommittee sent a survey to all
state legislators in July 1988. It covered the major
mandates for solid waste, contract bidding, prevailing
wage, and jail standards. A fcllow-up letter in Sep-
tember brought the response rate up to 17 percentof
the state representatives and 16 percent of the state
senators. TTie returned surveys were split evenly
among Democrats and Republicans. Overall, the leg-
islatorswho responded were sympathetic to local gov-
ernments and open to some kind of reform. Few,
however, indicated any initiative in leading the battle
against mandates.

By December, the mandate subcommittee sub-
mitted four recommendations to the State and Local
Government Commission. The First recommenda-
tion was to compile a comprehensive document”tit-
lining legislative, administrative, and executive order
mandates. This catalog would serve several purposes:
(1) the total number of mandates currently imposed
on local governments could be determined: (2) analy-
siswould reveal time frames during which mandates
were likely to be passed: (3) outdated and unneces-



sary mandates could be reviewed: and (4) funding, or
lack thereof, could be analyzed.

rhe second recommendation called for the for-
mation of a mandate review committee to work in
conjunction with the legislative budget office and the
local government associations. At the end of each
legislative session, thiscommittee would analyze laws
passed for trends in mandates and funding. Hie com-
mittee also would devise a review procedure for
weeding out unnecessary and outdated mandates.

The third recommendation called for a fiscal
note network to be developed among representative
cities, villages, townships, and counties to provide
information on the fiscal consequences of various
legislative proposals on local government. Tins infor-
mation would be included in the fiscal notes attached
to legislation. The idea hehind this recommendation
was to increase the accuracy of the fiscal note and to
make the information more concrete in a legislator's
mind by using actual local governments as examples.

The final recommendation called for strongly
worded legislation to be introduced by the commis-
sion's legislative members. This legislation required
that the state fund the cost ofa mandate or provide a
means of funding for the local government. It also
provided that no bill be voted on by the General
Assembly withouta complete and accurate fiscal note
attached. The last component of the legislation ex-
panded the fiscal note requirementto include admin-
istrative rules and executive orders.

IMPLEMENTATION

The State and Local Government Commission
approved all four recommendations and directed the
staff to begin implementation. The fiscal note net-
work was the first to be implemented. Local govern-
ments asked to participate were enthusiastic to be
able to make a direct contribution to the legislative
process, and the Legislative Budget Office was open
to having access to more accurate fiscal information.
The network was in operation by the first, half of the
legislative session.

The procedure for compiling the catalog was pat-
terned after that developed by the South Carolina
ACIR. A third-year law student was hired to review
the Ohio Revised Code to extract all current man-
dates, each of which was categorized by the local
governments it affected, approximate amount of fis-
cal impact, and the function of government to which
the mandate applied. The processtook three months.
The information willbe entered into a data base man-
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agement program so that it can be used and printed 1
an easily understandable format.

Mandate legislation was introduced on January
30. 1WO0. by the four legislative members of the State
and Local Government Commission: Sen. Richard
Sehalrath. Sen. Lee Fisher. Rep.Jerry Kruptnskt. and
Rep. Ron Amstutz. ITte commission made every ef-
|. ttogetasmuch inputas possible on the legislation
from the local government associations, key legislators,
and other players in the process before it was intro-
duced. The legislation did not pass tn the 1990 session.

The legislation is summarized by its first section:

Any bill that, according to the local impact
statement [fiscal notc| prepared by the Leg-
islative Budget Office, has the effect of re-
quiring a county, townships, or municipal
corporation to perform or administer a new
or expanded program or service having a net
additional cost ... for some or all affected
counties, townships, or municipal corpora-
tions. shall include an appropriation suffi-
cient to fund such netadditional costofcom-
pliance with that requirement.

Lf the legislature chooses to exempt itself from this
requirement, itmust take a separate vote on whether
the bill will be exempt before voting on passage.

Other key points included are: Executive orders
and agency rules must have fiscal notes attached.
Fiscal notes for bills must be completed before the
third hearing. Executive orders are exempt from the
appropriation requirement.

The bill provided that the State and Local Gov-
ernment Commission would serve as an appeals
board for local governments that argue that a man-
date did not have sufficient appropriations. The deci-
sion of the commission would be final.

CONCLUSION

The mandate issue has been around for a long
time. Itisnotunique to Ohio orto local governments.
Every state has imposed unfunded mandates on its
local governments. In turn, state governments, as
well as local governments, are subject to mandates
imposed by the federal government. AckncPledging
that government is at a period of significant change,
and that the relationship between state and local
governments is an important component of that
change, the State and Local Government Commis-
sionofOhiowillcontinue to work toward strengthen-
ing that relationship. A workable solution to Ohio's
mandate problem will further that agenda.



SOUTH CAROLINA: STATE MANDATED LOCAL GOVERNMENT
EXPENDITURES AND REVENUE LIMITATIONS*

A mandate, defined in its broadest sense, is a
mechanism by which local decisionmaking authority
isinhibited. The U.S. Advisory Commission on Inter-
governmental Relations (ACIR), in a study of state
mandates on local governments, focused on the sub-
stitution of state priorities for local priorities as a basis
for examining the scope and influence of mandates.
ACIR defined a mandate as a “legal requirement,
constitutional provision, statutory provision, or ad-
ministrative regulation that a local government un-
dertake a specificactivity orprovide a service meeting
minimum state standards.” *The idea of substitutmg
priorities suggests that the mandated activity is not
desired mutually by the state and locality. If there isa
mandate on the local government, then a stria inter-
pretation of the definition forces the conclusion that
the mandate represents a state objective and that a
similar local objective does not exist.

Beyond the definitional problems, mandates
tend to elicit strong feelings from state and local
leaders. Tb many, at the core of the controversy is a
power struggle between state and local leaders over
control of the locality. Even when the state compen-
sates the locality for the mandate, local leaders some-
times believe that their ability to do the job to which
they have been elected is diminished. When there is
no reciprocal support for an imposed mandate, the
locality isforced to find new ways to generate revenue
or strain existing revenue sources to comply with the
mandate. There is no guarantee of support for many
state mandates. Legislators can impose unwanted
and possibly unnecessary standards on local govern-
ments effeaively without taking any fiscal responsi-
bility for having done so. One of the most frustrating
situations encountered by localities involves a new
mandate requiring additional revenue when an exist-
ing mandate limits the ability of the local government
to raise revenues to fund the new mandate.

One of the more popular justifications for man-
dating is to shift responsibility for services from the
state to local governments. While mostagree that lo-

+ Janet Kelly wrote this report.

cal service provision generally is more responsive to
the needs of residents, local leaders argue that the
shift comes without adequate fiscal assistance from
the state or with preexisting mandates that make gen-
erating additional revenues impossible without rais-
ing property tax rates. Localities, on average, are
amenable to receiving responsibility for local services
when there isadequate fiscal assistance orfiscal flexi-
bility from the state. When localities are given a ser-
vice provision task without assistance or autonomy to
provide it, local leaders charge that the state budget
has been kept viable at the expense of local budgets.
From a purely political standpoint, a mandate can en-
sure that the responsibility for unpopular tax increases
rests with local officials rather than state legislators.

APLAN OF STUDY

The South Carolina Advisory Commission on In-
tergovernmental Relations (SCACIR) responded to
these concerns about mandates with a five-part series
of reports.

Part one offered an elaboration of the issues and
problems and a justification for a long-term commit-
ment to the study of mandates. Part two examined
seleaed mandate studies from other states, with careful
attention to methodology, scope, policy recommenda-
tions, and implementation criteria. The results were
considered in light of South Carolina’s needs. Part
three provided an indexed catalog of existing state
mandates and a look at legislative and agency man-
dating behavior. Part four contended with the costof
mandates to the locality. The final phase of study sum-
marized the insights gained from the previous reports
and translated them into policy recommendations.

THEBENEFIT OF EXPERIENCE

Decreasing federal and state revenues and in-
creasing mandates to local ﬁolitical subdivisions have
left many localities with a choice of eitherdiscontinu-
ing services or raising property taxes. Because hoth
alternatives are unpopular, local leaders have turned



to their state legislatures to relieve the mandate bur-
den. increase state aid to localities, or free localities
to generate revenue from some source other than the
property tax. When legislatures have attempted man-
date reform, the approach generally has taken one of
two forms.

First, some states have constitutional amend-
ments that free localities entirely from the cost of
state-imposed mandates. This approach follows from
the beliefthat compensatory financial aid must follow
a mandate. In cases where the mandate requires the
locality to do something (mandates service or pro-
gram quantity or quality), the state fully reimburses
the cost of the activity. Less frequently, the state also
will compensate the locality for any restrictive man-
date. The more common restrictive mandates involve
tax exemptions and other revenue limiting statutes.
Fifteen states have some type of constitutional
amendment regarding mandate costs. The experi-
ence of these states’ programs suggests that the con-
stitutional amendment approach is effective only
when the legislative commitment to the amendment
remains strong through changing membership. Many
states that have chosen to restrict mandating through
a constitutional amendment report routine circum-
vention of the intent of the amendment.

The second alternative, fiscal notes, usually ac-
companies any reimbursementor full funding consti-
tutional amendment. Fiscal notes also are used in
many states where there isno commitment to full or
partial funding. A fiscal note statute ensures that
each mandate will be accompanied by an economic
impact statement that estimates the cost to localities.
There are, however, few guarantees that the note will
be prepared by a disinterested party, that then* will be
sufficient information, expertise, and resources to esti-
mate costs accurately, and that legislators will consider
the costs to localities and feel obligated to mitigate
them when the mandate bill ishefore them. Most states
that have a fiscal note statute report that the practice
rarely accomplishes the intent of the statute.

The states selected for review were examined
from the introduction oftheirstudy through the legis-
lative process to implementation, with a discussion of
the shortcomings and strengths of thei* programs
based on interviews with those responsible for the
programs. The six states discussed here— Pennsylva-
nia, Vermont, Florida, lllinois, New York, and Virgi-
nia—were chosen for their diversity of experience
with the mandates problem and not for their compa-
rability with South Carolina. Some of the programs
are successful, some are not. In each case, the state
has a unique perception to bring to the mandates
issue and a different message for other states.

South Carolina could benefit from the experience
of these sixstates iffiscal notesand mandate reimburse-
ment legislation prove to be warranted by further study.
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Pennsylvania

The Pennsylvania Local Government Commis-
sion demonstrated how a well planned inventory
methodology can sc-ve as the basis for further man-
dates study. The necessity of describing the mandates
problem in exact terms has been shown in Pennsylva-
nia. as well as in other states. Pennsylvania repons
that its catalog is used frequently by state and local
agencies, local governments, public interest groups,
and the academic community. The state also tackled
anotherdifficult issue—periodic investigation of pre-
viously enacted mandates to determine whether the
intent is being preserved in implementation. This
difficult and subjective task helps ensure that the
meaning of the original legislation is not convoluted
by practice and initiates the first step toward elimina-
tion of mandates that have outlived their usefulness.

Vermont

While Vermont and South Carolina have few com-
mon characteristics, the Vermont experience was help-
ful in pointing out the resentment that legislators and
local government leaders may harbor toward each oth-
er, especially where mandatesare concerned. Believing
that the struggle for controlover local functions inhibits
good government, city and county leaders in Vermont
suggested that they and state legislators should interact
before, during, and after a mandate ispassed. This point
was reinforced by Florida ACER.

Vermont—Ilike New York—has offered an en-
hancement of state revenue sharing money as an
alternative to difficult and controversial cost analysis
of individual mandates. This approach requires only
thatlegislatorsrecognize thatmandates existand cost
money. Both states have concluded that less-than-
full reimbursement in the form of aid enrichment is
better than no support while cost quantification is-
sues are being debated.

Florida 9

The Florida experience was most instructive. The
statutory limitation on the cost of mandates required a
fiscalnote and a financing plan for each mandate. With-
out the note, it is impossible to create a means of
financing the mandate. The Florida legislature hashbeen
quite adeptat circumventing the fiscal note statute, and
the constitutional problem that prevents the legislature
from being bound in advance is one that any state con-
sidering such legislation must research fully.

New York

The New York Legislative Commission on Ex-
penditure Review (LCER) offered some startling
conclusions about mandates based on its survey work



with local government officials, who were guaranteed

anonymity. The survey results suggest that local lead-

ers are not bhurdened by mandates. Because New
York restricted itsanalysis to active mandates ano did
notinclude revenue-restrictive mandates, the finding
is plausible. Several other states, including Vermont
and Virginia, concluded that revenue-restrictive
mandates were much more troublesome than those
that required localities to provide a service or pro-
gram. or that established quality or quantity levels for
a service or program.

New York made two substantial contributions to
the literature. First. LCER concluded that local lead-
ers cannot distinguish effectively between voluntary

compliance and a mandate. This conclusion is sup-

ported by ACIR's 1978 study. W hile the finding points
to aserious problem with local leadersand givesmem
to the suggestion that interaction between state and
local leaders is advisable, it calls into question other

conclusions drawn from New York's survey. For in-

stance. ifan inventory of mandates isgenerated from

a survey of respondents who cannot specify man-

dates. how accurate and comprehensive can the in-
ventory be? Similarly, if respondents are unsure
about the extent of mandates, how can they conclude

that mandates are not a problem for local govern-

ments?

LCER offered a second important hypothesis. It
suggested that some mandates may be perceived as
state imposed while, in fact, they are “passed
through" the state from the federal government to
the localities. So far, little attention has been given to
this problem, but the issue has considerable research
merit and should be explored fully in a comprehen-
sive study of mandates in any state.

lllinois

The lllinois reimbursement program benefits
from the experiences of California and Montana,
leaders in reimbursement legislation. The fiscal note
flaws that trouble Florida so greatly have not surfaced
in Illinois. From all indications, the economic impact
statements are thorough, methodologically sophisti-
cated. and always accompany any mandate bill. But
llinois has another kind of problem. Instead of cir-
cumventing fiscal notes to avoid reimbursing locali-
ties, the legislature hasamended the reimbursement
bill to exclude pending mandates. Five years after the
bill was passed, the state never had reimbursed a
locality for any mandate. But there have been only
two mandates passed since 1981. both involving pen-
sions and both exempted by amendment to the origi-
nal reimbursement bill. Despite this shortcoming, the
conspicuous absence ofadditional mandates since the
passage of the bill suggests that the lllinois system,
while not perfect, is one of the more effective.

Virginia

Two things make the Virginia study unique. First,
mandates were found tocontribute toalarger prob-
lem—fiscal stress among local governments. The
L.gislative Audit and Review Council (LARC) took
the position that when the causes of fiscal stress were
identified and addressed, mandates would hecome
less burdensome for the localities. It recommended
full funding of mandates in conjunction with equal-
ization legislation for cities and counties and in-
creased state formula revenue sharing. The Virginia
legislature made an historicalcommitment ofsupport
to local governments and directed that a study be
undertaken on the impact of mandates. This con-
trasts with the experience ofother states, whose legis-
latures have been either nonsupportive or antagonis-
tic toward efforts to reduce the burden of mandates
on local governments.

Recommendations from the Review

The South Carolina Advisory Commission on In-
tergovernmental Relations offered the following rec-
ommendations based on its study of other states' ex-
periences:

m SCACIR should continue to study the
mandates issue and provide lecal gov-
ernment leaders with timely informa-
tion through a comprehensive inventory
of state mandates.

m The comprehensive inventory should be
generated and made available to all in-
terested groups. A comprehensive clas-
sification indexed by subject and locality
can serve informational needs hest. Ap-
propriate features ofother states' inven-
tories should be incorporated.

m Localgovernment leaders should be en-
couraged to participate more fully in the
state legislative process, and legislators
should be encouraged to be more recep-
tive to local government participation.

m Fiscal notes should accompany each man-
date bill. They should be prepared by a
disinterested group charged with prepara-
tion of all notes. They should be sophisti-
cated methodologically and should con-
tain precise language in referencing the
cost of the bill under consideration.

« Previously enacted mandates should be
reassessed periodically to determine
whether their legislative intent is pre-
served in implementation. Recommen-
dations tor revision or repeal should fol-
low each reassessment.



m [Taconstitutional amendment on state
mandates isconsidered, the amendment
should be researched carefully to ensure
that it does not violate any other provi-
sions of the state constitution.

m [fa reimbursement program is consid-
ered. the six factors that contribute to
success should be implemented fully.2
Any exclusion to a reimbursement pro-
gram should be identified clearly and
well documented.

m  Aid enhancement should be considered as
an alternative to a constitutional amend-
ment or full reimbursement program if
the cost of such programs are prohibitive.

m The impactofmandateson local govern-
ment finance should be incorporated into
any composite index of fiscal stress de-
signed to determine those localities that
are most in need of financial assistance.

m |f the purpose of possible mandates leg-
islation orany otherresponse to the bur-
denofmandateson local governments is
to address the source of the greatest fis-
cal stress, particular attention should be
given to revenue-restrictive mandates.

MANDATES IN SOUTH CAROLINA

South Carolina appears to have more state man-
dateson local governments than any of its southeast-
ern neighbors. Most mandates have been imposed
legislatively (88 percent), while the remainder were
imposed administratively (12 percent). The first man-
date appeared in the late 17th century; it prohibited
worldly work on Sunday, except by those who practice
a faith that observes Saturday as the Sabbath and who
happen to reside in Charleston County. One of the
latest mandates involves the distribution o fassets seized
during arrests for trafficking in illegal substances.

The definition of mandates used by SCACIR to
generate its catalog is broader than most others.
Those statutes, regulations, ororders thatrequire the
locality to undertake an activity or to comply with
some standard, even when the locality would have
undertaken the activityor complied with the standard
voluntarily, isa mandate. Similarly, any statute, requ-
lation, ororderthat prevents the locality from under-
taking an activity, even when the locality would not
consider undertaking it in the absence of the statute,
regulation, or order, isa mandate. Finally, even though
pass-through mandates are not wholly creations of the
state, they still affea the decisionmaking ability of local
governments and are treated as mandates.
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Legislative Mandates

SCACIR research indicates that 608 legislative
mandates had been enacted as of 1986. O f these. 568
are enforceable; 34 either have heen repealed or
found unconstitutional by subsequent case law.

The first dramatic increase in legislative mandates
occurred in the decade 1961-1970. when 71 were en-
acted (approximately seven per legislative year). In the
following decade. 1971-1980, there were 105 mandates
enacted, approximately ten per legislative year. From
1981 through 1986. 57 mandates were enacted, main-
taining the ten per year average of the prior decade.

In 1983. the legislature enacted a law that re-
quires a fiscal impact statement to accompany all bills
that impose an expenditure by local governments.
Section One of the “fiscal note" bill states:

Whenever a bill or resolution is introduced
in the General Assembly requiring the ex-
penditure of funds by acounty or municipali-
ty, the principal author shall affix thereto a
statementofestimated fiscal impactand cost
of the proposed legislation. Prior to report-
ing the billout ofcommittee, ifthe amountis
substantially different from the original esti-
mate, the committee chairman shall cause a
revised statement of the estimated fiscal im-
pact of the bill to be attached to the bill. As
used in this section, “statement of estimated
fiscal impact” means the opinion of the per-
son executing the statement as to the dollar
cost to the county or the municipality for the
first year and the annual cost thereafter.”

The intentofsuch legislation generally isto require
legislators to consider the economic consequences of
their directives to local governments. The effect, in
most states, is a significant reduction in the number of
mandates passed by the legislature. In South Carolina,
43 mandates have been passed by the General Assem-
bly between the time the fiscal note bill became law in
1983 and 1986, an average of 14 per legislative year.
Since ten mandates was the average per legislative year
prior to the requirement, the fiscal note law does not
seem to have had an inhibiting impact.

Administrative Mandates and Executive Orders

There are currently 72 mandates to local govern-
ments imposed by state agencies. All of them are
enforceable. Seventy percent of the mandates are
imposed by the Department of Health and Environ-
mental Control. They deal with health care stan-
dards, communicable disease control, inspection of
public areas and products, and standards for 'vater and
waste disposal systems. The state Budget and Control
Board imposes 13 percent of these mandates, and the
remaining 17 percent come from the state retirement



system. Land Resources Commission. lax Commission,
Department of Education. Law Enforcement Division.

Public Service Commission. Health and Human Ser-

vices, and the Contractors Licensing Board.
Only three executive orders imposed mandates on

local governments. One. issued during the administra-

tion of Governor James Edwards (1974-1978), requires
magistrates to dispose of their cases expeditiously. The
other two. issued hy Governor Richard Riley
(1978-1986X deal with issuance of tax-exempt 6n-
vate-activity bonds under the Tax Reform Act of 1984
and the TaxRefomiActof1986. The latter order was set
to terminate when the legislature acted on the matter.

What is Being Mandated?

The mandates were classified by function. The
most common mandates involve the general operation
of local government. Other significant categories in-
clude education, public safety, and revenue exemptions.

wrto IS Responsiblefor Compliance?

O fthe 683 mandates. 93 percent (638)were appli-
cable to counties, 39 percent (268) to municipalities,
and 17 percent (113) to special purpose districts.
Many mandates apply to more than one unit of local
government. Thirty-four of the mandates are no
longer enforceable.

The total number of mandates to specific local
government officials is 344. Law enforcement per-
sonnel (63). treasurers (36), auditors (29), magistrates
(24), and clerks of court (20) account for 50 percent of
the total state mandates to local government officials.

Federal Pass-Through Mandates

The analysis was expanded to include mandates
originating from the federal government because
they require as much compliance as those from the
state. Frequently, studies have failed to make the
distinction between state-initiated and federal
pass-through mandates because the latter often ap-
pearin the state statutes and are not easily identifi-
able as pass-through mandates.

When a mandate is imposed by the federal gov-
ernment, the state often is charged with ensuring
compliance. For this reason, the mandate is incorpo-
rated into the body of state laws affecting local gov-
ernments and appears, at least on its face, to be a
creation of the state. Further, some federal mandates
are strengthened at the state level. When a state
wishestoimpose dean airstandards on its localities ai
a level greater than that required by federal stan-
dards, it may uo so in the form of a mandate. These
also are incorporated into state law and are the most
difficult pass-through mandates to categorize be-
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cause they are not. strictly speaking, either federal or
state mandates, but a combination. O f the 200 man-
dates reviewed by the agencies responsible for their
enforcement. 13 (7 percent) were determined to be
federal pass-through mandates.

Mandates by Budget Proviso

Each year, the South Carolina General Appro-
priations Act contains temporary provisos that affect
state agencies, employees, and local governments in
the same way asa permanent mandate. The locality is
required to comply fully with the language of the
provisos, some of which are repeated from year to
year while others appear only once. These provisos
cannot be incorporated into a catalog of state man-
dates because of their temporary nature but they
must be mentioned in any discussion of state author-
ity over local decision processes.

Repealed and Unconstitutional Mandates

The state legislature has repealed 31 mandates
since 1976. Most of these statutes set fee schedules
that have become outdated. Other repeals, however,
indicate some change in legislative attitude, such as
repeal of the blue laws prohibiting certain sales on
Sundays. The majority of mandates that have been
repealed were enacted more than 50 years ago. There
are many other mandates still in effect that might be
candidates for repeal during future legislative ses-
sions. Only three legislative mandates have been de-
termined to be unconstitutional by case law.

Traditional Mandates

Some mandates exist not so much formally as in
the perceptions of state and local government offi-
cials. Commonly called “traditional” mandates, these
are based on custom ratherthan law. W hile there are
many kinds of traditional mandates in South Caroli-
na, none seems as irksome to local government offi-
cials as the provision of office space and supplies to
state agencies. In some cases, this is specified by law,
as for officers of the circuit court, but in other cases,
an historical series of events has led to the common
belief that the locality is responsible for housing and
supplying a state agency.

Most traditional mandates have some justifica-
tion in the general perception that the locality should
canyout the function. Office space for state agencies
and arequiremer. that localities provide free trans-
portation to children enrolled in public schools seem
unique to South Carolina localities. Another tradi-
tional (not obligatory) mandate with the perception
of local benefit is the yearly payment to state-run
mental health facilities for the care of the counties’
retarded and handicapped citizens.



The; examination of traditional mandates sug*
gests that state and local leaders should reassess peri-
odically the nature of state-local cooperation within a
locality and reach new agreements about the cost
burdens involved.

The Cost of State Mandates

SCACIR contracted with the Bureau of Govern-
ment Research and Service of the University of South
Carolina to study the problem of assigning costs to
state mandates and o analyze the costs of selected
mandates in localities throughout the state. The bu-
reau selected six state mandates for cost analysis:
medically indigent assistance funds, courtadministra-
tion. space provision for state agencies by county gov-
ernments, landfill regulations, collection and pay-
mentofstate additions to finesand fees, and the state
Highway Department's policies relating to right-of-
way acquisition. Ttoo examples of constraint man-
dates—(he local option income tax and the merchants’
inventory property tax—also were analyzed. Data for
the cost analysis were collected in 14 counties and ten
municipalities. Cities with populations of 10.000 or
more were divided into five groups based on their FY
1984 per capita revenue. A random number table was
used to select municipalities from the groups.

Cost Analysis Results

The cost analysis results for each of the six direct
mandates and the two constraint mandates are sum-
marized below. The review of the state’s Fiscal impact
statement law also is discussed.

Medically Indigent Assistance (MIAF). When
county expenditures for assistance for the medically
indigent in FY 1985 are compared to the MIAF ad-
ministration costs, plus the mandated medicaid and
M IAF assessmentstor FY 1987, the 14countiesin the
study fall into three distinct groups. For four of the
counties, the FY 1987 assessments, plus administra-
tive costs, totaled less than the amount that had been
spenton medicalindigence in FY 1985. T.vo counties
experienced little change between their FY 1985 ex-
penditures and their mandated FY 1987 expendi-
tures. O fthe eightcounties required to increase their
efforts, five had to increase theirexpenditures byover
100 percent between FY 1985 and FY 1987. Man-
dated FY 1987 per capita expenditures for medical
indigence assistance ranged from $2.53 to $4.89.
Based on the value of one mill of property tax (the
amountofrevenue thatone mill will raise), counties
estimated that the assessments represented from
about L5mills in Oconee County to about 4.5 mils in
the poorercountiesofBamberg and Dillon. The tim-
ing of the mandate caused the financial impact to be
particularly significant. The requirement by the state
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for counties to allocate a ponton of their revenue for
assistance to the medically indigent came at about the
same time that South Carolina cities and counties
were faced with a loss of over S7L million in federal
General Revenue Shanng funds.

Court Administration. County officials perceive
court-related mandates as the most costly. Surpris-
ingly, court revenues tended to exceed expenses in
most counties studied. On average, the courts gener-
ated a net revenue of $.66 per capita. Still, the con-
stant growth in case loads and frequent changes in
laws, procedures, and reporting requirements are a
burden that has significant impact on county budgets,
staffing, and space requirements.

Office Space for State Agencies. County officials
perceive the requirement to provide office space for
state agencies to be the second most costly state man-
date. The 14 counties studied provide an average of
almost one-halfsquare foot of office space per capita
to the departments of Social Services and Health
alone. Using an imputed rent figure of $6.50 per
square foot for full service leased space, the average
percapita cost for the two departments is $3.17. That
figure varies from $6.03 in Orangeburg County to
$1.97 in Cherokee County. Six of the seven counties
with the highest per capita costs for space (based on
imputed rent) also have the highest rates of poverty.

Landfill Regulations. All ofthe counties and one
of the ten cities in the study group operated landfills
underdomestic waste permits issued by the state De-
partment of Health and Environmental Control. Per
capita landfill operation costs ranged from $1.40 in
Richland County to $13.48in Colleton County. Land-
fill costs exceeded revenues in all but three of the
counties. County officials were mostconcerned about
the stricter regulations expected to be promulgated
oy the Environmental Protection Agency and the
state department. Officials estimate that the pro-
posed regulations will increase landfill costs from two
to five times current levels. Unless federal and state
funds are made available to assist local governments
to comply with these proposed regulations, only the
wealthiest localities will be able to continue to oper-
ate sanitary landfills.

Collection ofState Fees. The state raises revenue
for a variety of purposes by adding fees to fines and
forfeitures. While this mandate is not overtly costly
for local governments, it is perceived to be burden-
some. 'Die impact of this mandate is primarily in the
admini&sative time needed to track and rebate tre
fees. The cost and burden of this activity is heavily
dependent on the extent to which the municipal
government utilizes computers for its court-related
record keeping. Smaller and poorer municipalities
still rely on manual records. The cost of administra-



tive lime spent complying with this type of state man-
date isdifficult to estimate. Most likely, for individual
mandates, the cost would be negligible. But the finan-
cial burden of this type of mandate might be termed
insidious since the impact is gradual and cumulative.

State Highway Department Riglit-of-VVay Policy.
Hie South Carolma Highway Department's policy is
that, as a condition of selecting a municipal street to
be added to the secondary system, the municipality is
responsible for acquiring the right-of-way. The coun-
tiesdo not have to assume that responsibility. Only in
a few cases was the acquisition of right-of-way a sig-
nificant expense. Many municipal officials were con-
cerned. however, about what appear to be unwritten
and inconsistent Highway Department policies.
These types of mandates are resented at the local
level and are perceived to be burdensome.

Local Option Income Tax. The local option in-
come tax was studied as an example of a constraint
mandate. Since South Carolina local governments
have limited revenue sources they are allowed to use.
constraints or restrictive mandates have a significant
impact. Because of their smaller share of state aid
funds (21.67 percent in FY 1986). municipalities ap-
pear to be burdened particularly by revenue con-
straints. Estimates for 1979 local income tax receipts
were developed oecause of the availability of U.S.
Census data on household income. Based on those
estimates and assuming a fairly low income tax rate of
10percentofstate income tax liability, the 14counties
studied could have raised from about 30 percent to
120 percent of 1979 property tax receivables with an
income tax. Municipalities could have raised between
about 20 percent and 117 percentof 1979 property tax
revenues with an income tax.

Merchants' Inventory Tax. In 1984. the General
Assembly passed legislation to phase out the mer-
chants’ inventory property tax over a period of three
years (S.C. 12-37-450). Beginning in 1988. merchants’
inventory isexempt from property taxation, and state
reimbursement for this loss is capped at the 1987 tax
level. Local government officials were most con-
cerned about this growing local revenue source be-
cominganotherform of capped or declining state aid.
Based on the General Assembly’s need to produce a
balanced state budget, most local officials expect less
than full reimbursement. The stale'sreimbursement
plan does not reflect merchants’ inventory growth
rates. In the counties studied, the average growth in
the merchants' inventory assessed valuation from
1985 to 1986 was 16.64 percent. The growth from 1986
to 1987 was much slower, averaging only 8.48 percent.
Merchants’ inventory assessed valuation averaged
slightly over 3 percent of the tctal assessed valuation
of property in the 14 counties iln 1985.

Fiscal Notes. O f the 35 state mandates to local
government enacted since South Carolina passed the
fiscal note law ir. 1983. only six were accompanied by a
fiscal note, none of which addressed the fiscal impact
on local government. The lack of compliance with the
fiscal note recuircrnent can be attributed, in part, to
political realities. By passing mandates on local gov-
ernments without raising state taxes, the legislature is
able to ignore the actual costs and appear to be re-
sponsive to both interest groups and taxpayers. The
burden is passed on to local officials, who must cither
raise taxes, cut local services, or postpone other local
expenditures in order to comply with the mandates.

Conclusions about Local Mandate Costs

Based on the data collected. MIAF. the provision
of space for state agencies, and sanitary landfill requ-
lations account for 36 percent cf the state aid funds
received by counties. These mandates were selected
for study because they were perceived by local gov-
ernment officials to be the most costly, but it is un-
clear that the current level of state aid is sufficient to
offset the costs of state mandates. Additionally, it is
apparent that mandates place more of a financial
burden on the poorest counties, which are. by defini-
tion. least able to generate additional revenue to
comply with state aid requirements.

Federal pass-through mandates requlating envi-
ronmental protection are the most costly. While this
study looked only at landfill operations, the mandates
on air quality, water testing, waste water treatment,
and the handling of hazardous wastesare expected to
be increasingly stringent and expensive. Compliance
with these regulations may be beyond the financial
capacity of most local governments.

The major impact of mandates is in the cumula-
tive effectof years of incremental change. The infor-
mation collected on the selected group of mandates
indicates that they tend to become more expensive
over time. A recurrent theme during the interviews
with local government officials was the feeling of
powerlessness in the face of increasing demands and
limited resources. Because mandates shift decision-
making authority, local officials find it difficult to
formulate plans that reflect local priorities.

FINAL RECOMMENDATIONS -
AMATTER OF PERSPECTIVE

The 16-month study of mandates by SCACIR
provided a clearer focus on the problem. That prob-
lem, it seems, isone of perspective. The state frames
the issue in terms of individual mandates while the
localities focus on the cumulative cfTen ofall mandates.

There is no substantive disagreement between
the state and localities over the mandate-by-mandate



issues. Any given mandate will have served a purpose

orcurrently servesa purpose of making local govern-

ment better. Are individual mandates outrageous?
Generally, no. Are they expensive? Sometimes. Does
that expense cnpple the local budget? No. Would
some localities, in the absence of a mandate, fail to
meet the standard that the mandate requires? Prob-
ably. Is it necessary to look at ways to relieve the
mandate burden in South Carolina, given that state
officials believe that the more they intervene in the
local process the better the result becomes? From the
state perspective, not really. From the local perspective,
a reexamination of the mandates issue is imperative.

Local officials in South Carolina believe that the
state hasa legitimate role to play in the operation of
local government. From SCACIR research and inter-
views, it seems that resentment begins when the man-
datescreate unreasonable burdens. Specifically, local
government leaders ask for a mandates policy that
embodies three principles:

a A mandates policy should make sense.

a Localinputisnecessary foragood policy
process.

m State government must, permit local flexi-
bility in compliance with state mandates.

The SCACIR report elaborates on each of these
three policy imperativesand concludes with ten prac-
tical recommendations for dealing with mandates in
the future.

RECOMMENDATIONS

The policy recommendations grew from the better
insights afforded by the review of the literature and
discussion of the problem in part one of the study, the
experience of other states offered in part two. the cata-
log of lasting mandates summarized in part three, and
the wealth of material on mandate costs and local con-
cerns presented to the SCACIR by the University of
South Carolina in part four of the mandates study.

Avoid Reinventing the Wheel

The SCACIR catalog of mandates is not without
flaws. A few laws or rules likely are absent from the
document. At times, the staff had to make a decision
about whether something was a mandate, especially
when a law required a standard but did not suggest
who was responsible for ensuring that standard. On
the whole, the SCACIR staff believes that the 683
mandates included in the catalog represent existing
situation accurately.

Compiling this list was difficult, time consuming,
and absolutely essential in order for state and local
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officials to discuss the mandates issue on the basis of
fact rather than perception. There should be a firm
commitment to keeping the catalog current so thatan
informed dialogue may continue. A compilation of
fiscal notes to accompany the catalog would be an
important and useful enhancement.

Continue Mandate Cost Analysis

The university's attem pt at cost analysis isone of
the most elaborate and comprehensive in local gov-
ernment literature today. Despite the fact that the
marginal costs of all mandates never can be quanti-
fied precisely for all the reasons presented in the
report, it is vitally important that students of local
policy neverstop trying to find betterways to quantify
mandates. Monitoring the academic and professional
literature, as well as attempting innovative quantifi-
cation methodsindependently, will ensure that South
Carolina remains at the forefront of this issue. The
closerwe come to comprehensive quantification, the
more accurately the relationship between state aid to
localities and state mandates to localities can be seen.

Clean Up the State Code

Our survey and discussions have led to the con-
clusion that local leaders would like to have more
respect for the requirements with which they are
expected to comply. In practical terms, that means
striking archaic and inappropriate mandates from the
code, amending mandates that may be outdated but
appropriate, revising mandates that are vague, and
enforcing mandates that p iss all these tests. A com-
mittee should be formed and charged with taking
those mandates to the legislature for action. While
the composition of the com mittee isa flexible matter,
some groups would seem appropriate for representa-
tion on the committee. The South Carolina Associ-
ation of Counties, the Municipal Association of
South Carolina, the Councils of Governments, the
Advisory Commission on Intergovernmental Rela-
tions, the legislature, and i;he agency responsible for
preparing fiscal notes might be represented on the
committee. This group should publish an annual leg-
islative update reporting the mandates for which
change was proposed and ihe action taken on them.

Comply with the Fiscal Note Legislation

The Bureau of Research and Service reported
widespread noncomplianc: and inappropriate com-
pliance with the fiscal note bill. Mandates often did
not have an accompanying economic impact state-
ment when put before tho legislature. Some of the
fiscal notes that accompanied mandates missed the
point. One reported that a state mandate to local
government would not co astituie an additional cost



to the general fund. The statement was accurate giv-
en that it was the local government that would fund
compliance with the mandate. There was never any
mention of local cost in the note.

Make Fiscal Notes Work in South Carolina

The 1978 report on state mandates by the U.S.
Advisory Commission on Intergovernmental Rela-
tions found that almost half of the states had a fiscal
note requirement on state mandates, that notes usu-
ally pertained only to legislative mandates, and that
cost estimates generally were accurate. Pan two of
the SCACIR study demonstrated that those states
employing a professional staff to compute economic
impact of proposed state mandates had more accu-
rate and complete cost analysis. South Carolina
should designate one qualified agency to prepare
notes and recommend that a standard form or ap-
proach be used for cost analysis to permit comparabil-
ity among mandates.

While the matter of designating a group to pre-
pare fiscal notes should be handled by the legislature,
the charge to the group should be to explore the
individual and cumulative costs of a single mandate.
When the cumulative perspective ofa potential man-
date that may be added to an existing pool of man-
dates is addressed by the group and delivered to the
legislature, we can expea the gap in perspective be-
tween state and local leaders to narrow. The point of
cumulative impactanalysis might be explained best by
an example of such a situation in South Carolina.
When Rule 53 required the county clerk of court to
review child support payments monthly and report
those more than five days in arrears, the counties had
to add staff and computers. These were the initial
costs. The cumulative impact on the locality involved
increased demands on law enforcement personnel to
take action on the clerk'sreport, a new annex to one
courthouse, to store the additional paperwork (tripled
by Rule 53), and finally undertaking the construction
of a new office building in another county to house
the county employees that had to be moved from the
court house to accommodate those state officials re-
quired by mandate to be housed at the courthouse.
While a fiscal note group could not be expected to
explore each potential cost down to the penny, a note
containing only the costof two new clerksand a com-
puter wouid not have done justice to the complexity
of the localproblem. If the note had been augmented
byaplanforhousing the tripled paperwork associated
with the mandate and a discussion of the capacity of
existing facilities to accommodate the increased per-
sonnel, the legislature would have a much clearer
idea of the impaa of its decision on the local level.

Finally, the group responsible for the preparation
of fiscal notes should determine whether other man-
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dates compete with or limit the locality's ability to com-
ply with tne prospective mandate. If. for example, the
state directed a new and expensive service to be pro-
vided by the locality at local expense while another
mandate limited the amount of proPerty tax increase
and prohibited alternative forms of local taxation, a
conflia clearly would exist. The fiscal note group should
be alert for such matters and offer resolutions to them.

Make Legislative Intent Apparent

When a legislator proposes a mandate, it should
be indicated clearly how it is to be funded. When the
locality sees that it is expected to fund the mandate
fully or partially, it can make appropriate budget
plans based on the estimated cost contained in the
fiscal note. If the state intends to fund the mandate
fully, the locality can proceed with budgeting for its
needs without regard to the cost of the new mandate.
Withoutaclearidea of the legislative intent for fund-
ing the mandate, the locality is forced to guess—a
process that hasa deserved reputation for inefficien-
cy. The fiscalnote billshould be amended to include a
mandatory statement by the author detailing how the
mandates will be funded.

Develop an Appeals Process

Even though a competent and unbiased group of
people will be charged with preparing the fiscal im-
pact statement and will consider the cumulative im-
pact of the proposed mandate, they cannot be ex-
pected to understand fully the complexities of local
conditions. The cost analysis portion of the study has
demonstrated clearly that mandates affect different
localities to different degrees. What may be a negligi-
ble expense for a metropolitan locality may be a
crippling blow to a rural locality. Local governments
should have an opportunity to respond to afiscal note
with additional information thatwould help the legis-
lature with the mandate decision.

The appeal should be presented to the Mandates
Advisory Group discussed earlier. In addition to being
charged with periodic review of existing mandates, .his
group or a designated subcommittee also should serve
as an ad hoc appeals committee. After review of the
fiscal note and independent study of the problem, it
should hear appeals and intervene with the legislature
on behalf of the appealing localities if appropriate.4

This prrx:ess specifically addresses one of the most
common complaints from local leaders regarding rate
mandates. In South Carolina, as in all other states
studied, load leaders describe exclusion from the pro-
cess as much more disturbing than any mandate, even
the costly ones. When state and local officials contrib-
ute jointly into the policy process, enhanced under-
standing can lead to better voluntary compliance.

«



Formalize Traditional M andates

According to the study, county leaders indicate that
the provision of office space, equipment, and supplies to
state agencies is one of the most difficult state-local
issues with which they have to contend. While most
county administrators are not particularly anxious to
evict state agencies from county buildings, they ask that
their responsibilities to those agencies be more clearly
defined. Among the more pressing questions: Is there
any limit to the ability of the state to demand equipment
and supplies? Must the county comply with frivolous
requests? What will happen if a county refuses a re-
quest? The tension between the state and its localities is
never more evident than on this issue.

Inorderfor u.e localities to understand the limits
of their responsibilities to state agencies, traditional
mandates must be codified. It may be more appropri-
ate for them to appear as administrative requlations
rather than legislative mandates, but they should be
formally enacted. Effective wording would include
the standards cf accommodation required, limits to
local responsibility, aformal appeals process, and the
consequences of noncompliance.

Plan for Compliance in the Present

Mandates by budget proviso have much the same
effect on the local budget as traditional mandates:
they inhibit local efficiency in budgetary planning.
When a locality can anticipate a mandate, decision-
makers can budget for it. No city or county wants to
collect more taxes than it needs, nor does it want to
make difficult midyear adjustments. The prolifera-
tion of procedural mandates to local governments in
South Carolina suggests that the legislature is con-
cerned with local efficiency. The effect of traditional
mandatesand mandates by budgetproviso have oppo-
site consequences.

A mandate by budget proviso might be entirely
appropriate in «nysingle budgetyear, butif the intent
of the mandate is permanent, it should be submitted
to the legislature for enactment. Mandates to local
governments should take one of three forms: legisla-
tive enactment, administrative regulation, or execu-
tive order. No mandate should appearasa proviso to
the budget bill for more than two consecutive years.

Plan for Compliance in the Future

The university study reported an anticipated
fourfold increase in the cost of landfill operations in
order to comply with new standards of the Depart-
ment of Health and Environmental Control. A 1986
amendment to the Safe Water Drinking Act requires
localities to pay for watertesting—a service previous-
ly supplied by the department at no charge—and si-
multaneously increases the number of tests and test
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stringency. All localities will find that these ever in-
creasing pass-through mandate costs strain the bud-
get. Forsome smaller localities and for those that arc
finding that the consequences of years of postponed
capital improvement to their fiscal plant have caught
up with them, the impact is devastating.

Development specialists agree unanimously that
adequate infrastructure isone of the most important
parts of the industrial location decision. Some South
Carolina localities face a moratorium on develop-
mentasaresultof their outdated facilities—some so
antiquated that compliance with federal and state
standards is practically impossible. Other localities
have adequate facilities at the present time but have
no growth capacity at the existing site. The financial
drain of ever-higher quality standards has made new
construction difficult. Without new construction
there willbe no new development and, hence, no new
sources for funding new development. Meanwhile,
the costs of compliance nse.

The state should develop a stronger partnership
approach to the solution of these problems. No general
reimbursement bill has been proposed as a solution to
the mandate burden as a result of the study, but state
aid for compliance with these standards is crucial to
continuing growth and development in South Caroli-
na's localities. Without strong and prosperous local gov-
ernments, the state cannot be strong and prosperous.

Legislation to assist localities in compliance with
new and higher quality standards in environmental
programswould help relieve the local budget, create
a positive partnership between state and local lead-
ers, and typify the kind of united commitment to
strong infrastructure and strong state and local gov-
ernment that developers find so attractive.

SUMMARY AND CONCLUSIONS

South Carolina is not unlike other states with
regard to the issue of state mandates to local govern-
ments, even though it has more mandates than most
other states. Local leaders accept mandates as a part
of the relationship localities have with the state. Lo-
calleadersin South Carolina want the state to review
its mandates and eliminate those which no longer
serve the purpose forwhich they were enacted. They
want the impact of future mandates to be discussed
thoroughly before enactment, and they want to par-
ticipate in that discussion.

Many of South Carolina’s mandates are proce-
dural—enacted to enhance efficiency in local govern-
ment. The intended effect and the actual effect are
sometimes disparate. The disparity arises when the
cumulative impact of mandates is ignored. Lo&|
leaders believe their participation in the enactment
and review processes will result in a better under-
standing of cumulative consequences and a higher



quality of state requirements, both in the present and
in the future.

Finally, local leaders want an informed dialogue
on mandates to continue. They want reliable and
complete information on all the issues surrounding
mandates, and they want to work in partnership with

state government to find new ways to fund com-

pliance with existing mandates and those that will
result from higher environmental quality standards.

The specific policy recommendations offered by
SCACIR are:

1) Future mandates should be incorpo-
rated into the existing catalog at the end
of each two-year session and their fiscal
notes retained for the record.

2) As new approaches and techniques for
assessing the cost of mandates become
available, they should be employed to
study the costs of mandates to local gov-
ernments.

3) Existing mandates should be subject to a
periodic review of their relevance. Man-
dates thatare archaic, notimplemented,
not enforced, or unclear either should
beremoved from the code orrevised and
enforced.

4) Fiscal note legislation should he com-
plied with in the spirit in which the legis-
lation was enacted. The notes should re-
flect the cost to local governments, as well
as the cost to the state, and should accom-
pany each legislative and agency mandate.

5) The Fiscal note should be prepared by a
neutral, quantitatively sophisticated
group. Periodically, that group should
conduct internal validity studies that
compare their estimated economic im-
pact of mandates with the actual eco-
nomic impart. Predictions should in-
clude the cumulative impact of the
proposed mandate. When a previous
mandate competes with or limits ability
to comply with a proposed mandate, a
resolution method should be offered.

6) Fiscal note legislation should be amended
to require a statement by the author of
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mandate legislation as to how the man-
date is to be funded.

Local government officials should be
permuted to appeal a prospective man-
date and present an independent assess-
ment of the cumulative economic impact
of a proposed mandate and present their
Findings to the appropriate legislative
committee before a mandate is enacted.

State government should clarify local
government responsibilities regarding
traditional mandates, such as provision of
office space and supplies to state agencies.

Mandates should be in one of three
form s— legislative enactment, adminis-
trative regulation, or executive order,
While there may be good reason to in-
clude a mandate to local government in
the budget bill one year, mandates by
budget proviso should not recur.

10) The state should consider the impact of

Notes

1U.S. Advisory Commission on Intergovernmental Rela-
tions. Sate MandatingofLocal Bqoarditures(Washington.

federal pass-through mandates on the
localities, especially those that relate to
water, air, and landfill standards, and
work with local officials to find creative
ways to fund compliance.

DC. July 1978). p. 2.

2The six factors of a successful reimbursement program, as

recommended by the South Carolina study, are:

1

2.

3

Mandates to be considered for reimburse-
ment must be clearly identified.

Increased service mandates should be in-
cluded along with service mandates.

Legislative and administrative regulations
should also be eligible for reimbursement.

Reimbursement legislation should apply to
revenue raising restrictions as well as to ser-
vice requirements.

Costs must be accurately established for re-
imbursement to be fair.

A systematic and complete reimbursement

process must be created, including a means of
appeal.



RHODE ISLAND:

EXPERIENCE WITH A MANDATE REIMBURSEMENT LAW*

In 1979. the Rhode Island General Assembly en-
acted the Property Thxand Fiscal Disclosure Act. The
key provisions of this act were aimed at improving
state-local fiscal relations by providing “truth inprop-
erty taxation." including disclosure of local budget
needs, limiting local deficit spending, requiring de-
cennial revaluation, and reimbursing cities and towns
for the cost of certain state-mandated programs.

Thisreform legislation was enacted in the heyday
ofthe taxpayerrevolt. In November 1978. the elector-
ates in ten states approved tax and spending limita-
tions, and an outcry was emerging in Rhode Island
over the high level of property taxes. In 1979, for
example, Rhode Island’s per capita property tax bur-
den was 35 percent above the national average, and
ninth highest in the United States.

Political and community leaders recognized that
something needed to be done to create a more ac-
countable intergovernmental fiscal system. There-
fore. at the request of then GovernorJ. Joseph Gar-
rahy, the Rhode Island Public Expenditure Council
and the Rhode Island League of Cities and Towns
developed what was promoted as a thinking-man'’s
response <othe property tax revolt—the Property Tax
and FiscalDisclosure Act. Itwas hoped that this legis-
lation would result in:

m Taxpayersheing betterinformed regard-
ing how tax ratesare set, what theirlocal
budgets proposed, who was making cer-
tain program decisions affecting their
tax bills, and whether their tax bills rep-
resented an equitable distribution of
their local tax levy; and

m Local officials having some assurance
that the state would reimburse them for
mandates and would hav-; a system in
place ensuring their input toward the
determination of mandates and which
ones will be reimbursed.

* Gary Sasse ofthe Rhode Island Public Expenditure Coun-

cil wrote this article.

_ Thisarticle focuses on Rhode Island sexperience
with one aspect of the property tax reform package-
state mandate cost reimbursements.

WHAT IS A STATE MANDATE?

In Rhode Island, a state mandate is defined as
"any state initiated statutory or executive action that
requires a local government to establish, expand or
modify its activities in such a way as to necessitate
additional expenditures from local revenue sources."l
When state mandates are intended to comply with
federal regulation, laws, and court orders, only that
portion of the state mandate that exceeds the federal
requirement is considered to be a state-mandated
cost. Furthermore, there are seven specific types of
state mandates that are not subject to state reim-
bursement. These are:

m Holding elections:
m Assuring due process:

m Notifying the public and conducting
public meetings;

m  Assuring procedures for administrative
and judicial review of actions taken by
cities and towns;

m Protecting the public from malfeasance,
misfeasance, or nonfeasance by local
government officials;

m Administering finances, including the
levy, assessment, and collection of taxes;
and

m Preparing and submitting reports neces-
sary for the efficient administration of
state laws.

Reimbursements are not required if a state aid
program exists, even if that program provides foronly
partial reimbursement. Finally, state mandates cost-
Ing less than S5Q0 are not reimbursable.



HOW REIMBURSEMENTS
AREDETERMINED

The Otfice of Municipal Affairs in the Depart-
mentof Administration isresponsible for administer-
ing Rhode Island’s mandated cost reimbursement
law, Tliis responsibility involves the annual review of
proposed mandates; determination of those that fit the
definition of "reimbursable mandates"-identification of
allowable reimbursable costs; and promulgation of reg-
ulations for the submission of reimbursement requests.
Basically, the procedure operates as follows:

m By September 30, the Office of Munici-
pal Affairs conducts a public hearing, at
which time local officials and other in-
terested parties identify proposed man-
dates and their related costs.

m By January 1, the Office of Municipal
Affairs must issue a report identifying
reimbursable state mandates estab-
lished during the preceding fiscal year
(July 1-June 30). It should be noted that
this report does not include all legisla-
tive mandates; itcontainsonly those that
have heen defined to be reimbursable.

Cities and towns (Rhode Island does not have
county governments) may submit a statement by
April Lofactual local costsincurred for items eligible
forreimbursementand for state reimbursements that
were effective in the preceding fiscal year. For statu-
tory mandates, the effective date, is the date the stat-
ute becomes law. Foradministrative rules and regula-
tions. the effective date is the date stated in the rule
or regulation.

Actual local costs incurred means the actual ex-
penditures from local source revenues for the report-
ing period in accordance with "Uniform Accounting
and Reporting Standards for Rhode Island Munici-
palities," promulgated by the Office of the Auditor
General of the State of Rhode Island. The Depart-
mentof Administration may review and audit all doc-
umentation required in support of reimbursement
request&why cities and towns, as well as any other
municipal records related thereto.

Once the Office of Municipal Affairs reviews
municipal reimbursement requests, it submits a re-
port to the State Budget Office. Thisreport showsthe
costofall mandates for each municipality and serves
as the basis for the state appropriation to reimburse
general purpose local governments for state man-
dated costs. Baed on the adopted state budget, the
state Tleasurer will reimburse the communities in
accordance with the Department of Administration’s
report. Because of the need to compile actual cost
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data, reimbursements to the cities and towns occur
two years after the expense was incurred.

THE IMPACT OF RHODE ISLAND
MANDATING STATUTES

There has been no comprehensive analysis of the
Rhode Island state mandated-cost reimbursement,
which makes it difficult to evaluate systematically
what impact this law has had on state-local fiscal
relations during the last eight years. In making such
an assessment, two fundamental questions should be
explored. First, what direct financial impact has the law
had on state-locai fiscal relations? Second, has the law
served to heighten the legislature's consciousness about
the effect state laws can have on local fiscal systems?

Direct Fiscal Impact

If Rhode Island’s mandated-cost reimbursement
program is measured by the level of payments, the
conclusion would have to be that the law was nothing
more than a paper tiger in the jungle of state-local
relations.

Between fiscalyears 1986 and 1990. statewide reim-
bursements totaled $225,000. In the current fiscal year,
the General Assembly has appropriated approximately
$75,000 out of a $1.5 hillion budget to reimburse local
governments for state mandated expenditures.

Included in this $75,000 are ten identified man-
dates that deal largely with personnel practices and
environmental requlations. Over two-thirds of state
reimbursements are for two mandates—educational
incentive pay for tuition and supplies for police offi-
cersobtaining a master'sdegree and compliance with
permit regulations for underground storage tanks.

Further evidence of the financial insignificance
of the state-mandated reimbursement requirement
can he seen in the number of localities that actually
request state reimbursements. In fiscal year 1990,
only about one-third (L4 of 39 cities and towns) of
Rhode Island’sgenerallocal governments have asked
to be reimbursed for state mandates.

The limited use of the reimbursement program it
not attributable to a lack of interest in state-local
fiscal relations in the Ocean State. The program has
had little financial impact during a period of signifi-
cant changes in state-local relations. For example,
during the past five years, the General Assembly has
enacted legislation prescribing personnel practices in
several areas; teacher pension laws were modified to
allow retirement with full pension after 28 years of
service instead of 30 years: part-time municipal em-
ployees were given the right to bargain collectively;
fire departments now are required to comply with the
National Fire Protection Association's health and
safety standards (NFRA 1500); and new impasse pro-



cedures were legislated to help resolve school district
labor-management disputes. These types of mandates
are examples of incremental adjustments to existing
state requirements. One problem in administering a
state cost reimbursement program is establishing the
actual expense associated with incremental changes.
Also during the last five years, legislation and
regulations were adopted requiring that local services

meet certain standards. For instance, school bus safe-

ty legislation mandates the use of bus monitors, and

the State Board of Regents for Elementary and Sec-

ondary Education adopted a so-called “Basic Educa-
tion Program." which contains numerous service
mandates in all phases of public school operations.
School districts also were required to usea portion of
their state aid for specific state mandated programs.

A National Conference of State Legislatures
task force observed that mandates deserving the clos-
estscrutiny are those dealing with personnel policies,
environmental standards, service levels, and tax-base
exemptions. The mandates outlined above indeed
were concerned with personnel practices and semce
levels: however, the Rhode Island reimbursement
process has not been utilized fully.

This limited application of the mandating stat-
utes did not mean that the Executive and Legislative
branches took a cavalierapproach to state-local fiscal
relations. Quite the contrary. The impact of state
mandateson local governments wasaddressed in sub-
stantive legislation directed at major public policy
concerns. For example, in return for comprehensive
planning mandates, cities and towns received grants
to develop plans consistent with statewide land use
programs. School reform legislation was enacted that
has made the state a senior partnerin funding public
schools as part of a comprehensive program that
placed additional state imposed requirements on lo-
cal school systems.

The salient point about these experiences is that
decisionmakers viewed the delivery of specific ser-
vices as a shared state-local responsibility and devel-
oped separate cost-sharing approaches to finance
them outside the mandate statute. The cost-sharing
programs generally were guided by the principle that
state aid and reimbursement for major government
functions shornd consider differences in local fiscal ca-
pacity and need. Nevertheless, mandates for relatively
inexpensive administrative and procedural functions,
such as providing information and keeping records,
could be handled through the reimbursement program.

Rhode Island had mandates that relate to per-
sonnel practices long before there was a cost reim-
bursement program. As noted, since adoption of the
mandating law. the General Assembly continued to
enact statutes that affect retirement benefits of local
employees and labor-management collective bar-
gaining procedures.
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Increasing Sensitivity to Mandating Costs

Measured solely from the viewpoint of actual
reimbursements, the Rhode Island law does not ap-
pear to have had a significant impact on state-local
fiscal relations. Nevertheless, its success or failure
cannot be measured only by direct financial impact.
O f greater importance is whether the program has
made state government more conscious of and sensitive
to local fiscal needs and conditions. There is r.0 empiri-
cal evidence to enable one to answer this question.

Procedurally, accountability mechanisms have
been built into the system. This process, commaonly
referred to asa "fiscal note.” isan attempt to identify
the fiscal impact of proposed mandates as legislation
is being considered. The law permits the Rhode Is-
land League of Cities and Towns to request fiscal
notes on any bill or resolution that it believes affects
local government. This provision is particularly im-
portant because, as the principal lobbying organiza-
tionforlocal governmentin Rhode Island, the league
is in a position to monitor the legislative process.
Therefore, if municipalities believe that any legisla-
tion could have a fiscal impact, they can demand that
the legislature receive a fiscal note.

What influence fiscal notes have on legislative
decisionmaking is not clear. A 1988 report of the
United States General Accounting Office found that:

Cost estimates provide important informa-
tion to legislators, and the benefits of the
process outweigh its costs, according to both
federal and state officials. Nevertheless, the
estimates had little effectin deterring, modi-
fying, or funding mandates unless there was
also strong legislative concern about the im-
Fact of imposing mandates on subordinate
evels of governments.

In addition to legislative proposals, fiscal notes
also are required for potential administrative rules.
When astate agency proposestoadoptadministrative
rules that affect local government finances, it must
prepare a fiscal note in cooperation with the Rhode
Island League of Cities and Towns.

Another device to keep the public informed
aboutthe costofstate mandatesisan annualinvento-
ry of mandates and their costs. An inventory of man-
dates in existence before 1979 was published, and an
annual report identifies additional mandates that are
subjecttoreimbursement. Unfortunately, acomplete
inventory of mandates and their costs, whether reim-
bursed or not, is not published. 1

CONCLUSION

In Rhode Island, a state mandated-cost reim-
bursement program was included a program to



help control the growth in local property taxes. This
initiative was part of a broader strategy that included

full disclosure of property tax levies, reform of reva-
luation procedures, and control of potential munici-

pal deficits. These reforms, enacted in 1979. were
necessary first steps in strengthening the state-local
fiscal structure.

Nevertheless, these reforms largely were pro-

cess-oriented and aimed at promoting greater ac-

countability for local fiscal decisions. As such, they
were not expected to address the fundamental fiscal
problem in Rhode Island—an over-reliance on the
property tax to fund municipal services. Therefore.
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subsequent legislation has reformed the method of
funding public schools and replaced the defunct fed-
eral revenue sharing program with state tax dollars
wuh the "quid pro quo" of limits on the growth in
future property tax burdens. Nonetheless, the state
mandating law has helped focus attention on intergov-
ernmental fiscal relations, and the impact of the state
mandated-cost reimbursement system should be viewed
in the overall context of state-local relations.

Endnoie

1General Laws of Rhode Island. 45 13 7. "State Mandated
Cosis Defined."



