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DIVISION OF LEGAL SERVICES

LEGISLATIVE AHFAIRS AGENCY
STATE OF ALASKA
P.0. llox Y. Juneau, Alaska m il Deliveries to: 240 Main Street
(007) -165- W>7 or 405-2450 Court Plaza, Room 50r
1AX (007) 465-2020 Mail Stop 3101
MEMORANDUM February 6, 1991
SUBJECT: Municipal Taxation of Property of Governmental Entities
(SB 70)
TO: Senator Drue Pearce
FROM: Tamara Brandt Cook
Director

Here is the sectional summary you requested for SB 70.

Sec. 1. Removes the exemption from municipal taxation for property of a state entity
acquired through foreclosure or deed in lieu of foreclosure and retained as an
investment. This provision does not apply to property of the Teachers”Retirement
Fund or the Public Employees” Retirement System. Provides that property of an
entity of the United States is exempt from municipal taxation only to the extent
required by federal law.

Sec. 2. Foreclosure procedures do not apply to property of governmental entities
that is taxable under the first section of the bill. A municipality mp” bring an action
in superior court to compel payment of the taxes.
+ «

Sec. 3. Modifies the current tax exemption provision of the statutes deal ing with the
Alaska Industrial Development and Export Authority to recognize the power of a
municipality to impose taxes on some property under the first section of the hill.
Although other exemption statutes are not specifically modified in the hill, the taxing
authority granted to municipalities under the first section of the bill will have priority
over those statutes. For example, property of the Alaska Permanent Fund
Corporation that is taxable under section 1 will be taxablendSspite the general
exemption for the corporation contained in AS 37.13.180.

Sec. 4. The bill takes effect January 1,1992 to coincide with the beginning of the tax
year .

TBC:gc
91-058.glc



January 28, 1991

The Honorable Drue Pearce
Alaska State Senate

P.0. Box V

Juneau, Alaska 99811

ATTENTION: Talley Johnson
Dear Senator Pearce:
SUBJECT: Taxation of Farmers Home Administration Properties

I have enclosed information related to the Matanuska-Susitna
Borough®"s disagreement with Farmers Home Administration (FmHA)
regarding the taxability of properties held by that agency. As
you can see from the packet of information enclosed,
Representative Larson has requested the attorney general®s office
to provide an opinion on the taxability of the property.

Please call if 1 can be of further assistance or if you require
additional iInformation on this matter.

Sincerely,

MICHAEL GATTI
Borough Attorney

MG:sah
16X012891-2
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DEPARTMENT OF LAW
OFFICE OF THEATTORNEY GENERAL

December 5, 1990

The Honorable Ronald Larson
Alaska State Legislature
House of Representatives
P.0. Box V

Juneau, AK 99811

Re: Attorney General®"s file i 663-91-0223

Dear Representative Larson:

STEVE COWPER, GOVERNOR

o 1031 W dth AVENUE
SUITE 200
ANCHORAGE. ALASKA 99501-1994
PHONE: (907) 276-3550

o 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

o P.0. BOX K-STATE CAPITOL

JUNEAU. ALASKA 99B11-0300
PHONE: (907) 465-3600

This is to acknowledge receipt of your opinion request.
We have assigned the request to Marjorie Odland and titled our
file "Taxability of FmHA properties held for resales.”™ Please
refer to the file number listed above if you need tc contact the

attorney regarding this request.

Sincerely,

Donna Hoe”?ner
Case Management
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November 29,1990

Douglas B. Baily, Attorney General
PO Box K
Juneau, Alaska 99811

Dear Mr. Bally:

A question has arisen regarding the local taxability of properly held by the federal Farmers
Home Administration (FmHA). At least two local governments assert that FmHA property,
which reverts back to the federal government due to foreclosure or otherwise, is taxable while
it is held by the federal government prior to resale. Conversely, the federal government claims
that AS 29.45.030 exempts the FmHA from taxation notwithstanding the last sentence of
Alaska State Constitution, Article IX, Section 4, and Article XII, Section 9.

I have attached a series of correspondence from various locai governments and the U.S.
Department of Agriculture which outline the positions on this issue.

riease provide me with a legal opinion as to the taxability of FmHA properties held by the
agency for resale. |1 would appreciate your response within 30 days of the date of this letter.
Please call if you have any questions or require any further information.

State Representative

enclosures



November 28,
Douglas B. Bailey
Taxation of FmHA Property

To:
Re:

Local

10.

11.

12.

1989 letter

INDEX TO ATTACHMENTS

November 6, 1990 letter of Timothy J. Binder (U.S.
Dept/Agriculture) re: local taxation of FmHA
property.

November 6, 1989 memorandum of Mary K. Osowski
(Community Development Division) re: taxation of
SFH inventory in Alaska,

October 6, 1989 letter of Michael Gatti
(Matanuska-Susitna Borough) re: taxation of FmHA
property.

July 24, 1989 letter of Michael E. Trow (U.S.
Dept/Agriculture) re: local taxation of FmHA
property.

May 31, 1989 letter of Michael E. Trow (U.S.
Dept/Agriculture) re: local taxation of FmHA
property.

May 23, 1989 letter of Michael Gatti
(Matanuska-Susitna Borough) re: local taxation of
FmHA property.

May 8, 1989 letter of Wayne Haerer, Jr. (Kenai
Peninsula Borough) re: placement of FmHA
properties on 1989 assessment roll.

May 20, 1988 memorandum of Roger E. Willis (U.S.
Dept/Agriculture) re: payment of vreal property
taxes FmHA Instruction 1955-B.

May 10, 1988 memorandum of Michael E. Trow re:
payment of vreal property taxes - Alaska, FmHA
Instruction 1955-B.

May 2, 1988 Memorandum of Kristine A. Schmidt
(Kenai Peninsula Borough) re: tax exemption of
FmHA .

November 19, 1987 memorandum of Kristine A.

Schmidt re: tax status of property owned by
certain federal and state loan agencies.

May 5, 1987 memorandum of Deborah Vogt, Asst. AG
re: tax-exempt status of state foreclosed upon
properties.



ener 1220 S.W. Third Avenue

ounsel Portland, Oregon 97204
(503) 326-3115 (FTS 423)
(FAX) 326/423-3807

gﬁmeﬁf 1734 Federal Building

November 6, 1990

Michael Gatti

Borough Attorney
Matanuska-Susitna Borough
P. O. Box 1608

Palmer, Alaska 99645-1606

RX: Local Taxation of Farmer* Hom® Administration Property

Dear Mr. Gatti:

Back in October | contacted the Matanuska-Susitna Borough Assessment
Office (Borough) concerning the assessment of taxes on property held by
FmHA. They said that they would be talking with you about this matter.
Since | have heard nothing back, 1 have taken the liberty to write to
you directly. I understand that you have been involved iIn this matter,
having written at least one latter to Michael E. Trow detailing your
position on this matter.

Since that time, this office has 3ent the question back to our
Washington, D.C. office to obtain an independent view of the subject.
The Washington, D.C. office has stated that under the present law, FmHA
iIs not authorized to pay taxes assessed by the Borough in Alaska. As 1
understand the present situation, FmHA, upon such advise, has refused to
pay such taxes. The Borough has continued to issue assessment notices
relating to taxes assessed for periods during which FmHA held title to
the real property. This has caused some degree of consternation to
purchasers of FmHA property.

Under the Supremacy Clause of the Federal Constitution, the United
States 1s 1mmune from taxes iImposed by State or local authorities.
McC*illcch v. Maryland, 4 Whet. 316 (1819); See Minneapolis Otar v.
Minnesota Comm, of Rev., 460 U.S. 575, 589 n. 12 (1983) ('[t]he
Supremacy Clause has prohibited . . . any direct taxation of the Federal
Government."). This Immunity may be waived by Congress but any such
waiver must be "narrowly construed because i1t defeats the immunity
shielding the federal government.'™ National R.R. Passenger Corp. V. Pa.
P.U.C., 848 F.2d 436, 439 (G3rd Cir. 1986), cert, denied U.S. ,

102 L.Ed.2d 220 (October 11, 1988). Accordingly, the first question to
be answered i1s whether and to what extent Congress has waived the
sovereign immunity of the United States. The answer to this question
must be narrowly construed against such waiver.

In 1977, Congress passed a provision which waived the Federal sovereign
immunity from State and local taxes for certain property held by FmHA.
42 U.S.C. 1490h. However, 1in accordance with the narrow construction
given to such statutes, this statute has been interpreted to grant
authority to States and local governments to tax rural housing projects,
but 1t does not, by itself, iImpose taxes. Dawson v. Childs, 665 F.2d



Local Taxation of FmHA Property
November 6, 1990
Page 2

705, 711 (G6th Cir. 1982). One must look to State law to determine
whether the property, iIn fct, iIs subject to taxes.

I note that iIn yo’r letter on this subject, you distinguish the Dawson
case and conclude that our reading of the case was iIn error. However, |1
note that our reading of the case is identic-1 to that given "o the case
by the Court of Appeals for the Seventh Circuit. United States v.
County of Cook, 111., 725 F.2d 1128, 1131 (7th Cir. 1984). The Court,
in that case, iInterpreting a different statutory waiver of tax immunity,
followed the rationale of the Dawson case, i1n holding that the statute
did not supersede a state law prohibiting such taxation. The applicable
statute iIn that case stated: "With respect to any interest iIn real
property acquired under the provisions of this section, the same shall
be subject to State and local taxes until title to the same shall pass
to the Government of the United States.” 40 U.S.C. 602a(d). The
Defendants argued that this provision superseded a State law which
exempted such property from taxation. The Court rejected this argument,
stating:

Section 602a(e) (sic) opens United States property to
taxation, but 1t does not require local taxation of United
States property. If the state of Illinois statutorily exempts
from loci, * taxes property being acquired under purchase
contract by the United States, then the United States is
certainly entitled to take advantage of that exemption.

(Emphasis iIn the original.)

Based upon the above opinions, i1t is my view that the Congressional
waiver of sovereign immunity does nothing more than open the Government
property to taxation. One must look to the applicable State law to
determine whether Government property, indeed, is subject to local
taxes.

The applicable State law begins with the Constitutional provision found
in Article IX, Section 4. That provision provides that the valid
existing exemptions are retained "unless otherwise provided by law."
You raised an argument that the Federal statute is other "law" for
purposes this provision. However, the Federal statute does not
purport to address the matter of State exemptions. Nowhere in that
statute is there any intimation that Congress intended to waive a valid
exemption provided by Alaska law. The Federal statute addresses the
issue of sovereign immunity, not State exemptions. See County of Cook,
supra. Thus, although sovereign immunity has been waived, th€> question
remains as to whether the State has chosen to tax such property.

The answer to this question is '"no."” Like Texas in the Fifth Circuit
opinion and Illinois in the Seventh Circuit opinion, the State pf Alaska
has enacted a law granting immunity from taxes to property held by the
Federal Government. AS 29.45.030(a)(1). That statute provides Iin
relevant part: "The following property is exempt from general taxation:
(@ municipal, state, or federally owned property ..." I have been
unable to find any State law waiving this exemption. Under the rule of
the above opinions, this State law effectively bars local governments
from taxing Federal property, notwithstanding the existence of a Federal



Local Taxation of FmHA Proparty
November 6, 1990
Page 3

statute making such property subject to taxation. ( note that there 1is
an explicit State statute that makes property held by the Alaska Housing
Finance Corporation subject to local taxation, AS 18.56.190.)

For the above reasons, would i1t be possible for you to revisit this

Issue. I would be happy to discuss the matter with you over the
telephone. Or would i1t be possible for you to request an opinion from
the State Attorney General®s Office. I know that :-his issue has wider

implications than y”ur Borough, although i1t i1s your Borough that has
continued to hold a view divergent from that of the FmHA.

I an concerned because it appears to mo that the people we are
attempting to help are being caught in the middle of this matter. FmHA
borrowers often lack the resources to pay for the back taxes assessed
against their property. 1 do not believe that tney should be the ones
who are required to bear the burden of revolving this matter. Yet, the
taxes are being assessed against them because the United States does not
believe i1t has the authority to pay such taxes under the present law.
Since the dispute, if there i1s one, 1Is between the United States and the
Borough, it seems that we are the parties who should bear the burden of

resolving the dispute.

In any event, 1 am looking forward to your reply. If I can be of any
assistance to you iIn this matter, please contact me at the number listed

above.
Sincerely,

ARNO REIFENBERG
Regional Attorney

Il n

Timothy J. Binder
Attorney

TJIB/jc
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TO: Ronnie O. Tharrington _
Assistant Administrator - Housing
Farmers Home Administration

FROM: Mary K Osowski, Attorney  MAW ’
Community Development Division

SUBJECT: Taxation of SFH Inventory in Alaska

We have reviewed your October 24, 1989 memorandum and its attachments on
the above-captioned subject and have also spoken to Michael Trow in our Portland
OGC office. We agree with the position of our Portland office that the Matanuska-
Susitna Borough has no authority to impose property taxes on FmHA SFH inventory
property. While § 528 of Title V of the Housing Act of 1949 waives the Federal
Government’s sovereign immunity from taxation of FmHA housing property in its
possession, this waiver is not an unconditional one. It is conditional and the condition
that applies here is the statement that the property shall be subject to State and local
taxation "in the same manner and to the same extent as other property is taxed."
Therefore, for example, if a State law exempts Federally owned property from taxation,
our position has been that § 528 does not operate to negate or override this exemption.

Section 29.45.030(a)(1) of the Alaska Statutes clearly exempts Kderally owned
property from general taxation. Neither we nor our Portland office read the somewhat
confusing language in Article IX, § 4 of the Alaska Constitutionlas changing the
meaning of 8§ 29.45.030(a)(1) or somehow affecting (as the Borough’s attorney contends;
the conditional waiver in § 528 of Title V of the Housing Act of 1949,

Your memorandum asked us to inform you of what course we thought prudent
for FmHA to follow in this matter. Apparently the Borough’s attorney I,vs threatened
to bring a declaratory judgment action against FmHA if it continues to refuse (o pay
property taxes on its housing inventory properties. Your memorandum ‘wdicates that

1 The last sentence of this section states that "(*)Il valid existing exemptions shall
be retained until otherwise provided by law." Our Portland office’s October 13, 18>
memorandum to Darwin Betts points out that this language is not self-executing and that
3 29.45.030(al<l) of the Alaska Statutes in fact does_e d property
from general taxation.

MOV 1
or.,. +nf *h: G. [Cou*  >5DA



our Portland office questions whether such an action could be successfully defended.
Actually they are worried about the situation in which the Borough would not sue but
would instead start to file tax liens against the property, forcing FmHA to sue to stop
the practice. They wondered whether the United States Attorney’s office would he
willing to file such a suit. Nonetheless, we cannot advise FmHA to pay taxes under the
circumstances In this matter because of the language in § 528 and the Alaska statute.
We do wonder, however, why the Borough’s attorney did not seek an Alaska Attorney
General's opinion on the Issue, especially on the effect of the Alaska Constitutional
provision. While FmHA cannot ask for such an opinion itself, we know that in other
situations FmMHA has asked a sympathetic party such as a State legislator to request such
an opinion. e suggest that avenue he explored here because, If the Alaska Attorney
General agrees with our position, then the Borough’s taxation efforts should cease and
a lawsuit will have been avoided.

If you have any questions about this memorandum, please call me on 447-5220.

cc. Arno Reifenberg, Associate R/A, Portland, Oregon Attn: Michael Trow

Note to Reifenberg: Nice job done on the research memos on this issue

OGC:CD:MKOSOWSK::11/3/89:CD*95: Ak» Tax:S.0*A



Michael E. Trow, Attorney
U.S. Dept, cf Agriculture
Office of General Counsel
1734 Federal Building
1220 S.W. Third Avenue
Portland, Oregon 97204

re:  Taxation of Farmers Home Administration Property

During the asses hment cycle for fiscal year 1989/1990, the
question of taxa”™o.i of Farmers Homo Administration (FmHA)
property has been raised. Previously such property was omitted
from the Borouc tax rolls for an indiscernible reason. On May
20, 1988 a nu.uorandum from the United States Department of
Agriculture, Farmers Home Administration, Roger E. Willis, State
Directo--, asserts that property held by FmHA 1is not taxable.
Direct™ j Willis® conclusion is based upon a May 10, 1988 legal
memorandum from attorney Michael E. Trow of the Office of
Ceneral Counsel for the U.S. Department of Agriculture. In that
memorc— dum Mr. Trow concludes that AS 29.45.030(a) (1) does not
pre-empt 42 U.S.C. 81490h waiving FmHA"s sovereign immunity from
taxation. (The memo incorrectly cites the federal statute as
81491h.) It is my understanding that the FmHA holds approximate—
ly 90 properties in the Borough for a total assessed valuation of
33,486,500 which equals approximately S23,952 of vreal property
t jc revenue for fiscal year 1989 ata mill rate of 6.87 and
$32.075 of real property tax revenue for fiscal year 1990 at a

mill levy of 9.2.
ANALYSIS

A general rule of law associated with the taxation of
property agencies and instrumentalities of the United States
government 1is that in the absence of a Congressional waiver of
sovereign immunity, there is immunity from state and local
taxation of these areas. 70 Am.Jur.2d, State and Local Taxation.
8221. In determining whether there is anygovernmental tax
immunity for an agency or instrumentality of the federal govern—
ment, one court has pointed out that:

In considering the immunity of federal
instrumentalities from state taxation, two factors maj



Michael E. Trow
October 6, 1989
Page 2

be of 1i1mportance which are Hlacking in the case of
claimed immunity of state instrumentalities from
federal taxation. Since the acts of Congress . . .
constitutional powers are supreme, the validity of
state taxation of federal instrumentalities must depend
@ on the power of Congress to create the
Instrumentality and () 1ts intent to protect i1t from
state taxation. Kelverlng V. Gerhardt. 304 U.S. 405,
82 L.Ed.1427, 58 S.Ct. 969, Rehearing der.ied 305 U.S.
669. 83 L.Ed. 434,59 Sup.Ct. 56. 19.

Even though the instant case deals with Jlocal government
taxation of property held by an agency of the federal government
b% analogy, the same principle expressed iIn the foregoing case
should apply.

With respect to the Tfirst prong of the test annunciated
above, clearly Congress has the power to create the Farmers Home
Administration. The second prong of the test, that is Congress”
intent to protect Farmers Home Administration from state taxation
may be determined from the provisions of 42 U.S.C. 81490h which
provides for the taxation of Farmers Home Administration-held
property. It provides:

All property subject to a lien held by the United
States or the title to which 1is acquired or held by the
Secretary under this title other than property used for
administrative purposes shall be subject to taxation by
a State, Commonwealth, territory, possession, district,
and local politic-! subdivisions iIn the same manner and
to the same extent as other property iIs taxed: Provid-
ed. that no tax shall be imposed or collected on or
with respect to any instrument i1If the tax iIs based on-

(@D) the “e="ile of any notes or mortgages or other
lien instruments held by or transferred to the Secre-
tary?

°(@ any notes or lien 1instruments administered
under this title which are made, assigned,or held by a
person otherwise liable for such tax; or

(@ the value of any property conveyed or trans-
ferred to the Secretary, whether as a taxon the
instrument, the privilege of conveying or transferring,
or the recordation thereof; nor shall the failure to
pay or collect any such tax be a ground for refusal to
record or Tfile such instruments, or for failure to
impart notice, or prevent the enforcement of its
provisions iIn any state or federal court.



Michael E. Trow

October 6, 1989
Page 3

The preamble to 42 U.S.C. 1490h provides that all Fanners Home
property is subject to taxation by a state or political subdivi—
sion in the same manner and to the same extent as other property
is taxed. There are three exceptions to the general rule, all of
which apparently are concerned with the taxation of the value of
any notes or mortgages or lien instruments held or assigned to
the Secretary or the value of any property conveyed or trans—
ferred to the Secretary, whether a tax on the 1instrument, the
privilege of conveying or transferring or the recordation there—

of. It is important to note that the exceptions are based on the
value of any property conveyed or transferred to the Secretary
and not the property itself. The plain meaning of the phrase

"value of any property” means that proceeds generated from the
conveyance or transfer of the property to the Secretary are not
taxable. This phrase does not exempt from taxation the property
itself, whether held by a private individual or FmHA.

The waiver of intergovernmental tax immunity set forth in 42
U.S.C. 8I1490h means exactly what it says. FmHA property is
taxable but the monetary value derived therefrom is not.

THE DOCTRINE OF PRE-EMPTION IS IRRELEVANT TO THE QUESTION
OF EXPRESSED CONGRESSIONAL WAIVER OF SOVEREIGN IMMUNITY
FROM TAXATION OF FmHA PROPERTY

AS 29.45.030(a) provides the following property 1is exempt
from general taxation:

1. Municipal, state or federally-owned property,
except that a private leasehold interest, or other
interest in the property is taxable to the extent of
the interest.

The enabling authority for AS 29.45.030(a) 1is set forth in Alaska
Constitucicn, Article 1IX, Sec. 4, Exemptions. This article
provides:

The real and personal property of the state or its
political subdivision shall be exempt from taxation
under conditions and exceptions which may be provided
by law. All, or any portion of property used exclu—
sively for non-profit, religious, charitable, cemetery,
or educational purposes, as defined by Jlaw, shall be
exempt from taxation. Other exemptions of like or
different kind may be granted by general law. All
valid existing exemptions shall be vretained unless
otherwise provided bv law. (Emphasis added.)



Michael E, Trow
October 6, 1989
Page 4

Article IX of the Alaska Constitution states that private
leasehold interests and contracts or interest iIn land or property
owned or held by the United States, the state, or its political
subdivisions shall be taxable to the extent of those iInterests.
The last sentsnce of Article IX, Sec. 4 provides that "all valid
existing exemptions shall be retained until otherwise provided bv
1aii.”" The constitutional framers thus saw fit to authorize the
waiver of governmental sovereign immunity from taxation if
"otherwise provided by law." 42 U.S.C. 81490h waives sovereign
immunity from Ilocal taxation of FmHA property since 1t Is a
statute which 1is "otherwise provided by law” and within the
contemplation of th.: exception to the general exemption rule.
This provision must be strictly construed against the property
holder and in favor of the taxing authority. McKee v. Evans. 490
P.2d 1222 (1971). A federal statute i1s law as 1lj a state statute
or local ordinance. In other words, a law is a law whether it 1is
federal, state or local law. 42 U.S.C. 1490h clearly provides
that, within three narrowly crafted exceptions, FmHA property 1is
taxable by a local government.

DAWSON v CHILDS DOES NOT STAND FOR THE PROPOSITION EXPRESSED
IN THE GENERAL COUNSEL®"S MEMORANDUM OF MAY 10. 1988

The General Counsel cites the case of Dawson v. Childs. 665
F.2d 705 (1982) for the proposition that 42 U.S.C. 1490(h) does
not pre-empt the general exemption from general taxation con-
tained In As 29.45.030(a). A close reading of Dawson clearly
establishes that the General Counsel®s conclusion 1Is erroneous.
In Dawson. FMHA acquired property it had made direct loans on
through foreclosure or by a voluntary conveyance in lieu of
foreclosure. The property remained in FmHA"s 1nventory for
awhile pending sale. In 1977 the FmHA conveyed the property to
the Dawsons with a provision iIn the warranty deed related to the
payment of taxes which effectively amounted to a contract whereby
the government agreed to pay any taxes against the property
during the time of iIts ownership, provided that the property was
subject to Texas local statutes and taxes. The corollary to this
proposition is that government would have no Hliability if the
property were not subject to Texas local statutes. In October
1977, Congress amended the Housing Act of 1949, 42 U.S.C. 81472
et sea., waiving sovereign iImmunity from taxation on certain
property, including Farmers Home Administration held property.
42 U.S.C. 1490h. The amendment was retroactive to January 1,
1977. The Dawsons tendered payment for a portion of the 1977
property taxes when they owned the property. The local taxing
authority refused the payment and demanded payment for the entire
year as for tax year 1976 during which the United states
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possesred title. The court held that the amendments to 42 U.S.C.
1471 st seq. did not take effect until January 1, 1977. there-
fore. sovereign immunity before that date shielded the FmHA
property from local taxation. The court further held that the
Texas statutory exemption exempted "all property'"™ from taxation.
The Texas exemption cited in Dawson is substantially distinguish-
able from the Alaska exemption contained in As 29.45.030(a) and
the express language of Article IX. Sec. 4 of the Alaska Consti-
tution authorizing exceptions to the exemption of federal proper-
ty from local taxation in its last sentence. FmHA property is
therefore subject to Borough property taxes.

UNEQUAL TREATMENT

The Borough disagrees with FmHA®s position that taxation of
Farmers Home property results in unequal treatment. There are
numerous examples oi local taxation of state and federally held
property within the stt"te. FmHA property is subject to taxation
Just as other federally and state held property 1is subject.
Alaska Constitution, Article IX, 81,4,5.

ESCAPED PROPERTY

In Municaipali.ty OfF.. Anchorage v. Alaska Distribution company.
725 P.2d 692 (Alaska 1986), the Alaska Supreme Court held that
public policy required all taxpayers to bear their fair share of
taxes and thereby disallow windfalls due to the tax assessor®s
errors. This principle 1i1s known as the recapture of escaped
property and i1t authorizes a municipality to seek back taxes on
property that escaped taxation for up to sSiIX years.
AS 09.10.120; AS 29.45.100(a); AS 29.45.110(a); AS 29.45.220;
Municipality of Anchorage v. Alaska Distribution Company, supra.
Accordingly, the Borough Assessor may assess taxes against FmHA
property that were not paid for the last six years.

CQflg.USIQN

For the reasons cited above, FmHA property 1iIs subject to
real property taxation by the Matanuska-Susitha Borough. Even
though the subject FmHA property is subject to taxation by the
Borough, my client has authorized me to tender an offer to you to
compromise a disputed claim. The Borough will forebear from
filing a declaratory judgment action for delinquent taxes,
penalties and iInterest, including the assessment of FmHA for six
years of escaped property in exchange for FmHA tendering payment
to the Borough for delinquent 1988 and 1989 taxes, penalty and
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interest on the property. The 1988 and 1989 delinquent taxes
penalty and interest on the subject property are as follows:

Taxes Interest Penalty
1988 $ 81U.69 $ 57.57 $ 81.87
1989 $30,922.12 $102.22 $2,514.94

Please advise the Borough of your client”s position on this
matter within thirty days.

Sincerely,
MATANUSKA-SUSITNA BOROUGH

MICHAEL GATTI
Borough Attorney

cc: Gary Lewis, Borough Assessor
MG:sah
5-092689-1
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1220 3.W. Third Avenue
Portland, Oregon 97204
"503) 326-3115

(FT3; 423-3115

"FAX; 326/423-3607

July 24, 19d9

Michael Gatti

Borough Attorney
Matanuska-Sc.s itha Borough
P. 0O Box 1606

Palmer, Alaska 99645-1606

RE: Local Taxation of Farners Hone Administration Property

Dear Mr. Gatti:

riease refer to my letter of May 31, 1363. Farmers Home
Administration has expressed concern because your assessor has begun
to levy taxes on i1ts iInventory property. Where that property is now
in the process of being sold to low income tnird parties, tne end
result will only be to preclude sale because neiltner tnose parties
nor the agency has funds with which to pay the taxes.

I must reiterate the agency s position that while it noids titie tj
the subject properties, they are immune from local taxation. I havs
again reviewed Alaska General Law, AS 29.45 .030(a)(1), togetr.sr witr.
the constitutional and federal statutory law applicable to taxation
of federal entities. There are two reasons why 1 conclude that
Farmers Home Administration inventory property continues to be
exempt from the imposition of these taxes. First, AS 29.45_0OoUv.ar 1
expressly exempts property of the United States from taxation.
Second, because the statute exempts state and municipal property to:
from general taxation, the Borough may not discriminate by taxing
only property of the United Staves.

Under the Supremacy Clause of the Federal Constitution, the Unitec
States 1s immune from taxes imposed by State or local authorities.
McCin Hloch v. Maryland.. 4 Whet. 316 (1819); <f£. alafl. Minneapolis

V. Minnesota Comm, of Rev.. 460 U.S. 575, 589 n .12 (1363; v[tjne
Supremacy Clause has prohibited... any direct taxation of the Fecera
Government'™). This Immunity may be waived by Congress but any such
waiver must be '‘narrowly construed because it defeats the Immunity
shielding the Federal Government.” National R.fL Passenger Corp.— y-
PA. P.U.C. . 848 F.2d™"436, 439 (3rd Cir. 1366/, cert denlSQ@ — o0.S.

102 L.Ed.2d 220 (Oct. 11, 1388).
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In 1377, Congress amended tne Housing Act of 1343, adding a prov.s:.:.
which waived the federal sovereign Immunity from State ana ™o:a.
taxes for certain property held by Farmers HomeAdministration,
U.S.C. 81490h. This walver was limited iInthree respects:

(1; federal property used for administrative purposes couid not cr
taxed, (2) federal property could be taxed onlyin the same manner
and to the same extent as other propertiesweretaxed, and 2> n;
could be assessed on iInstruments or the privilege of conveying a:
transferring or the liquidation thereof, iIf that tax Is oasea on ::.t
value of the property conveyed.

The second of these restrictions, at issue here, iIs In line witr. tre
general constitutional standard that discriminatory taxes are not
permitted. As stated In Memphis Bank k Trust Co. v. Garner. 453 U.S.
3RR., 397 n.7 (1983): "[S]tate taxes are constitutionally invalid ir
they discriminate against the Government.- The point of comparison
in determining whether taxes discriminate against tne federal
government is not the general puolic, but the state. A state
constitutionally may not enact laws granting to itself or those in
privity with it privileges with respect to tax laws wnicn i1t does not
also grant to the Federal Ilovernment. Davis v. Michigan Denartm=r.t
of Treasury. __ U.S. , 103 L.Ed.2d 831, 305, n.4

".March 26, 1363); Phillips Chemical Ccmoanv v. Dumas Independent
School District. 361 U.S. o/6 (1360).

However, before Farmers Home Administration property can be made
subject to non-discriminatory state and local taxation, Alaska must
enact enabling legislation. It has not done so. To the contrary, Ac
29.45.030(a) (1) expressly exempts the agency®s property from
taxation. In Dawson v. Childs. 665 F.2d 705, 711 (5th Cir. 196c/ the
court considered this very issue. The appellant argued that tne
waiver of fTederal sovereign immunity proviaed by 42 U.S.C. si49uh
pre-empted the state"s exemption of United States property from
taxation under Texas statute. Thecourt was unpersuaded, finding
that the exemption granted byTexas statutes prevented the taxing <
Farmers Home Administration property even though the federal
government had removed the constitutional barrier to such taxation.

Turning to the discrimination issue, AS 29.45.030(a)(1), 1in a
straight forward manner, appears to grant Immunity equally to
municipal, state, and federally-owned property. Under Davis. Alasxa
and the Matanuska-Susitna Borough may not exempt the property owned
by them from taxation, while at the same time taxing the property a:
Farmers Home Administration. 42 U.S.C. 81430h states tnat feaerax
property may be taxed in the samemanner and to the same extent as
other property iIs taxed.” As withthe statestatute at issue iIn tne
Davis case, It iIs safe to assume that this language also was aes;i:iI=C
to incorporate the constitutional doctrine of non-aiscriminatior. i
defining the scope of Immunity in 42 U.S.C. 8149Gh. Having reaenru
this conclusion, we must reach the further conclusion that under
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Davis. Farmers Home Administration property 1is subject to taxation
only iIn the same manner and to the same extent that state or borough
property is suDject to taxation. Because the state of Alasxa retains
tax immunity for itself and i1ts municipalities property, see AS
29.45.03Q(aKl), tax immunity for Farmers Home Administration
property is also retained. The State may not favor itself iIn its
taxing scheme iIn relation to the federal government. Davis, 17jo

L .Ed.2d at 903-905.

Please advise your assessor that under Davis and Dawson. Farmers Home
Administration 1i1nventory property is not subject to taxation unci*
Alaska enacts a statute to the effect that the United States ana Its
agencies and iInstrumentalities and their property are declarea to oe
taxable to the extent permitted under the laws of the United States
and to the extent that State and municipal properties are taxed.

Your assessor needs to be advised at once that there 1i1s simply no
basis iIn law for the borough to tax Farmers Home Administration
inventory property.

Sincerely,

ARNO REIFENBERG
Regional Attorney

Miohaei E. Trow
Attorney

cc: Darwin Betts
FmHA - Alaska

MET/jc:8907073



D%frtmntcf gﬁgﬁf
Agaiiure Counsel 1734 Federal Building

1220 S.W. Third Avenue
. Portland, Oregon 97204
Lav/ Office (503) 326-3115
ccived (FTS) 423-3115
| (FAX) 326/423-3807

1T
May 31, 1989

Michael Gatti

Borough Attorney
Matanuska-Susitna Borough
F. 0. Box 1608

Palmer. Alaska 99645-1608

RE: Local Taxation of Farmers Hoae Administration Property

Dear Mr. Gatti:

I have reviewed your letter of May 23, 1989 and my May 10. 1988
letter to Roger E. Willis, State Director, FmHA, Alaska. My
position remains that, while Congress has waived FmHA"s sovereign
immunity from taxation, see 42 USC 1490h, FmHA inventory property
is not subject to local taxation because Alaska General Law. AS
29.45.030(a) (1) expressly exempts "[fjederally owned property,
except that a private leasehold, contract, or other interest In
the property is taxable to the extent that the interest.™"

Alaska Constitution Article IX, Section 4 provides, In pertinent
part:

Other exemptions of like or different kind may be
granted by general law. All valid existing
exemptions shall be retained unless otherwise
provided by Hlaw.

You feel that 42 usc 1490h which waives the federal government s
sovereign immunity from taxation of FmHA property somehow 1is
other law which removes that property from within the “valid
existing exemption™ provided by AS 29.45.030(a)(1).-

Notwithstanding the 42 USC 1490h waiver of sovereign immunity,
until the cited state statute iIs amended, FmHA owned property Iis
within the existing state law exemption. This was exactly the
issue decided iIn Dawson v. Childs. 665 F2d 705, 711 (5th Cir.
1982): 42 USC 1490h does not preempt valid existing state law



exemptions. Accordingly, it remains FmHA position that until
Alaska repeals its statute, your borough has no authority to
FmHA "s property.

Please call me If you wish to discuss this matter further.
Sincerely,

AR.NO REIFENBERG
Regional Attorney

Michael E. Trow
Attorney

cc: Darwin Betts
FmHA - Alaska

MET/j c -:8305139



5/723/89 4:02 p.m. co (603 ,26-5898 Attn: !lichael Trow

Matanuska-Susitna Borough

P.O. BOX 1608, PALMER, ALASKA 99645-1608 « PHONE 745-4 301

May 23, 1989

Mr. Michael Trow

U.S. Department of Agriculture
Office of General Counsel, Rn. 1734
1220 S.W. Third Avenue

Portland, Oregon 97204

Dear Mr. Trow:
Subject: Local taxation of Farmers Home Administration Property

In your opinion of May 10, 1983, you conclude that Farmers
Home Administration property is exempt from taxation notwith-
standing 42 U.S.C. 1490(h). Your conclusion 1is based, iIn part,
on the case of Dawson v. Childs. 665 F.2d 205 (1982) which stands
for the proposition that congress has waived Farmers Home Admin-
istration®s sovereign immunity from taxation pursuant to 42
U.S.C. 1490(h). Since your opinion does not cite Alaska Consti-
tution Article [IX, Section 4 exemption, you may wish to
r(_eaevaluate your position in light of this section which pro-
vides :

"The real and personal property of the state or its
political subdivision shall be exempt from taxation
under conditions and exceptions which may be provided
by law. All, or any portion of property used exclu-
sively for non-profit, religious, charitable, cemetery,
or educational purposes, as defined by law, shall be
exempt from taxation. Other exemptions of like or
different kind may be granted by general law. All
valid existing exemptions shall be retained unless
otherwise provided bv law." (Emphasis added.)

Clearly 42 U.S.C. 1490(h), which is otherwise provided by
law, wailves the TfTef*ral government®s sovereign Immunity from
taxation of Farmers Home Administration property in its
possession. Please re-evaluate your opinion in light of this new
information. Since this property is taxable, the assessor has
placed it upon the Borough®"s  assessment rolls. Your
representative iIn Palmer has been previously supplied with a
Notice of Taxation.



Please call i1f you have any questions or require any further
information on this issue. 1 look forward to your response which
I expect to receive In approximately five days of receipt of this
letter. Also, please notify your client agency that the property
IS subject to taxation.

Sincerely,

Borough Attorney

cc: Gary Lewis, Borough Assessor
MG:sah
L\52389-3



KENAI PENINSULA BOROUGH

144 N. BINKLEY * SOLDOTNA. ALASKA 99669
PHONE (907) 262-4441

DON GiLMAN
May 8, 1989 MAYQO

Matanuska-Susitna Borough
P.O. Box B
Palmer, AK. 99645

Att: Karl D. Borglum

Dear Karl:

I an responding to your inquiry of May 3. 1989, wherein you asked
if the Kenai Peninsula Borough has placed Farmers Home
Administration properties on the assessment roll for 1989.

The answer i1s no, not the original roll. It was an inadvertent
oversight and the plan is, to place these (six total) properties

on the 1989 supplemental roll.

I have elected to place these properties on the assessment roll
as taxable for two reasons.

@ My legal staff, through exhaustive research, feel very
confident as to our legal authority to tax. Oral and
written communication from them has instilled my confidence

in their findings.

@ In the spirit of equality and fairness, 1 cannot
maintain taxability of all the other State and Federal
agencies that qualify and overlook Farmers Home

Administration.

I hope this clarifies my position on this matter and serves some
positive reinforcement to your endeavors. I might suggest that,
perhaps you should have your Hlegal counsel contact Kristine
Schmidt, Kenai Peninsula Borough, Deputy Borough Attorney on this

matter.
With Best Regards,
ir .

r<i

Wayne D. Haerer, Jr.
Director of Assessing

WDH/mch
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CC:

Lenny Reagin. Assessor
Fairbanks North Star Borough

Steve Van Sant, Assessor
Municipality of Anchorage

Mike Worley, State Assessor
Community and Regional Affairs



Fer Administrative Uae Only Alaska AK No. 67(1955)

UNITED STATES DEPARTMENT OP AGRICULTURE
FARVMERS HOME ADMINISTRATION
PALMER BUSINESS PLAZA
634 SOUTH BAILEY, SUITE 103
PALMER, ALASKA 99645

Subject: Payment of Real Property Taxes Kay 20, 1988
FKA Instruction 1955-B

To: Area Loan Specialists
Assistant Area Loan Specialists
Loan Assistants
Alaska

The Office of General Counsel for the Department of Agriculture on May 10, 1988
Issued an opinion conceming local taxation of FHA Inventory properties.

Simply stated, AS 29.45.030(a)(1) exempts from general taxation all federally owmed
property In Alaska. Unless this statute has recently been amended (in 1983) local
boroughs are precluded from taxing FnHA owned Inventory property. I you are
approached by the local authorities conceming taxation, you should aak for the
citation authorizing that action. Also, In that event, feel free to contact the RH
section for further guidance.

ROGER E. WILLIS
State Director

EXPTRATICN DATE: 05-23-89 FILING INSTRUCTIONS: PRECEEDING
FrHA Instruction 1955-B



Unti«d States Office of
Department of General 1734 Federal
Agriculture Counsel

Building
1220 S\W. Third Avenue
Portland, Oregon 97204
(503) 221-3115

(FTS) 423-3115

Hay 10, 1988

TO: Roger E. Willis
State Director
FiHA - Palmer, Alaska

FROM Michael E. Trow Prv” -~
Attorney

SUBJECT: Payment of Real Property Taxes - Alaska
FHA Instruction 1955-B

Please refer to your memorandum of May 3, 1988. The local boroughs tell you they
plan to begin taxing HTMHA on Its inventory real property. In 1977 Congress waived
FmHA's sovereign immunity from taxation. See 42 U.S.C. 81491h,copy attached.
However, as far as | can tell Alaska hasexempted from general taxation all
federally-owned property. See AS 829.45.030(a)(1) (1986). | have looked through
the 1987 amendments to the Alaska statutes and find this statute to still be good
law. | do not have any 1988 Alaska legislative materials from which to discern
whether the statute has recently been changed.

Even though Congress has consented to the taxation of FYHA held property by local
political subdivisions, in Dawson v Childs, 665 F.2d 705, 711 (5tn Cir. 1982) the
Fifth Circuit held that FAHA property was taxable only if the Congressional waiver
pre-empted the Texas statutory exemption at issue. The Texas statute exempted

"[a]ll property, whether real or personal, belonging exclusively to this state, or

any political subdivision thereof, or the United States . . . ." As the Fifth
Circuit held the statute says “all.l1 Until the state repealed its statute the
local political subdivision had no authority to tax FmHAs property. In other

words, the state statute was not pre-empted by 42 U.S.C. 8§1490n.

Likewise, unless AS 829.45.030(a)(1) has recently been amended, the local boroughs
are without power to tax FmHA-held property. This is simply for the reason that
8§29.45.030(a)(1) precludes them from doing so. Please ask one of the local
boroughs that has advised you that it will be begin to tax FmHA-held property to
cite you some authority for it to do so. If it only cites you to 42 U.S.C.
81490h, cite Dawson v Childs as authority for the proposition that it is without
power to tax HYHA property.

MET/;c

“SISQQ
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MEVORANDUM
TO] Jack Cline, 1iorough Appraiser
mOoM: Kristtno A. Schmidt, Deputy Borough Attorney

DATE: May 2, 1988

SUBJECT: Tax Exemption of Farmers HoraeAdministration ("FMHA™)

I understood that Fanners Home Administration fore—
closed property was TAR"d last fall, bcaed on a letter from
Leland Aley dated October 19. 1987 (copy attached;. Subse—
quently, Don Thomas asked me for a legal opinion on the tax-—
ability of several state and government agencies, including the
Farmero Homo Administration.

I sent oy opinion November 19, 1987 (copy attached).
In that opinion | stated that: "... property foreclosed on
pursuant to a loan agreement with [Farmere Homo Administration]
under 42 U.S.C. Sec. 1471, c£ aeg.. and acquired or held by FMHA,
even if the foreclosure deed ststec that the grantee is the
United States on behalf of [Famera Home Administration], igq
taxable, as intended by Congress when it enacted 42 U.S.C. Sec.
TW (h). “

The fmha tried to assert that its foreclosed property
was tax exempt from municipal taxes in the case of Dawson v.
Childs, 663 r.2d 705, 708 (Sth Cir. 1982). The federal court 1in
that case ruled that Congress specifically waived tax immunity
for FMHA property acquired at foreclosure and held by FMHA.
Although AS 29.45.030(a)(1) exempts foder3l property, it does- so
baaed on the immunity cf£ tho federal government from taxes in
general. Where the federal government has waived Its tax exemp—
tion, then federal property la taxable.

This analysis is similar to the stab* tax situation.
The Alaska Constitution and stabe law (AS 29.45.030(a)(1)) pro—
vide that state property is exempt? however, where the state
statutes provide that state property is taxable, they have waived
this exemption.

At a March meeting between Don Thomas, you and myself,
we discussed the FHHA tax exemption and | though we were agreed
tnat these properties were to be returned to the tax rolls.

On April 29, 1988, £ received e phone call from Debra
Braga, Asst. Borough Attorney of the Fairbanks North Star
Borough. She said that her opinion Was[the same as mine, and
that the FNSB Intended to tax FMHA on 1 "dx roils (see attached
letter), -eased on whet I thought was nr. ..-xiorstanding, that we



Memo to Jack Cline May 2. 1988
Re: Tax Exemption of fmha Pago Two

also had put FMHA-fotcclnsed property back on the tax roll*, £
informed her that we also do net exempt euch property. However,
whan 1 asked wondy Kitahens to confirm tnia, o0) said that you
had decided to continue to give FMHA a tax exemption.

It is the Borough®s responsibility to atrictly inter—
pret tax exemptions. Where there is a question about whether
property qualifies for tax sxecopt status under law, we should

decide against tex exemption. Therefore, |1 strongly recommend
that you return FMHA-foreclcsed propertiea to the tax roils, ar.c
send a 1998 Notice of Assessment to fmha. | would also recommend

that you raverse the TARs done in the fall of 1987, so that FMHA
does not escape liability for 1987 taxog. Although it is too
rate tn put the property In this year"a foreclosure Judgment, the
1987 liability will show up on next year"s foreclosure list, if
not paid.

KAS/bg

attachments
cc/Attach: Thomas a. Boedeker, Borough Attorney
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MEMORANDUM

TOj Dor. Thom**, Borough Assessor
Bob Walston, A*st. Borough Assessor

Kristine A. Schmidt, Deputy Borough Attorney

Date: November 19, 1987

SUBJECT: Tax Status of Property Owned By Certain Federal and
State Loan Agendas.

You have requested an opinion on the taxability of
property acquired in foreclosure actions and owned or held by
various state and federal agendas. Based on my research of
federal and state statute*, my opinion is as follow*:

1. Alaska Housing Finance Corporation <AHFC). This
agency is liable lor taxes on real property c£ %hich it is fee
owner. A.S. 18.56.190(a).

2. Farmers Home Administration (PH*). Property sub—
ject to a lien held by the United state* or the title La which is
acquired and held by the 7HA under the farm housing loan
statute*, other than property used for administrative purposes,
is subject tc local property taxes to the same extent ea any
other proporty. 42 U.S.C. S«ac. 1490(h).

I understand that fha claim* exemption hased on the
fact that the trustee ™ daed to the property was in the name of
the United States. I would argue for taxability based on 42
U.S.C. Sec. 1490(h), even in this situation, because Congress
intended to tax property acquired and held by the FHA, whether
the grantee of the property is the United State* on behalf of the
fha or not.

Zn addition, at least one Federal appeals court hae
ruled that 42 U.S.C. Sao. 1490(h) is a waiver of tax exemption
for property acquired a: foreclosure and held by the iHA. Dawrcn
v. Childs. 663 F.2d 705, 70B (1982). Therefore, it is my opinion
that property foreclosed on pursuant to a loan agreement with FKA
u,nd«r 42 U.S.C. Sec. 1471, et sag. and acquired or held by fha,
even if the foreclosure daeSTstates that the grantee is the
United state* on behalf of FHA, is taxable, as intended by
Congress whan it enacted 42 U.S.C. Sec. 1490(h).

3. redwral Deposit Inaurance Corporation (FDIC). Real
property of the Corporation is subject to local taxation to the
same extent as other real property. 12 U.S.C. Sec. 1525.

4. Federal Home Loan Mortgage Corporation 14)Ito)r Real
property of tne Corporation is subject to local taxation to the
3amc extent as other real property. 12 U.S.C. Sec. 1152(d).
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Tax atatua- Pederal/State agencies
November 19, 1987

3. Federal Land Banka or Federal Land Bank
Associatlona. Real property hold by land banks or land bank

associations ara taxable to the same oxter,c as other property.
12 U.S.C. Sac. 2C33.

5. Federal Savings and Loan insurance Corporation
(F3LIC). Real property of the corporation is subject to local
taxation to tha same extent as ether r«ai property.

12 1l.s.C. Sac. 1725(a).

7. Department of Housing and Urban Development (HUD).
The Secretary is authorized to enter into payments in lieu of tax
egroamants with respect to property acquired or owned undor any
loan or grant by the Department. 42 U.S.C. Sec. 3535(1).

8. National Housing Act. Property acquired and held by
tha Secretary of hud pursuant to the National Housing Act.
12 U.S.C. Sac. 1701, at. sag-, especially housing renovation and
moderniraticn projects (42 U.S.C. Sec. 1701-1706) ar.d mortgage
insurance projects (42 U.S.C. sec. 1707-1715) Ila taxable. See
especially 42 U.S.C. Sec. 1706(b) and 42 U.S.C. Sec. 1714.

Property of the Government Naticr.al Mortgage
Association ("Cinnie Mae") and Federal National Mortgage
Association ("Fannie Mac") is similarly taxable. 42 U.S.C S*e.
1723(a)(0).

9. Small Business Administration (S8A). Proporty held
by the SBA in fee simple ia exempt from taxation. U.S. v. City
of Roar.oka, 253 F. Supp. 415 (W.D.Va. 1966): U.S. v. Scr.wartz.
278 r. Supp. 329 (S.D.N.Y. 1968); U.S. v. Joe Murray S "Point
lookout. 1Inc.. 359 F. Supp 335 (D.C.tJ.Y. 1973T

Property may be taxable when it 1a held ae security by
th« SEA (but not owned in fee simple). U.S. v. City of P.r.gnoko,
suora, p. 418.

Municipal tax liana hove priority over SSA loans cn
property mortgaged to the SEA. 15 U.s.C. Sec. 646. Therefore,
delinquent proparty tax liens con be enforced on property cur—
rently owned by the 58A but formerly owned by someone aise, as
long as the liens attached before the 33A acquired title.

10. veteran®s Administration (va>. The VeteranX
Administration may purchase or take title to property, including
tnrough foreclosure, and property acquired or neld under the VA
loan statutes ia subject to state civil laws, including tax laws.

33 U.S.C. Sec. 1820(a)(6). Therefore, the VA-foreeloacd property
ia taxable by tho Borough.
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Tax statue- Foderal/State agencies
November 19, 1987 Pay. 3

I understand the VA has cant an opinion to tha Borough
that states that tha VA la not lioble for late penalties or
interest on property taxes. I disagree with that opinion based
on the intent ol Congress in 38 U.S.C. 1320(a)(6) that ail stata
civil laws apply to VA-acquired property, including tax laws; ar.d
state civil tax laws include tax penalties and interest
provisions. It is therefore my opinion that VA-acquired property
should he treated like oil other property; ana if penalties and
interest accrue on a VA-h*id parcel, that the VA ia liable.

Last, thare is an issue aoout an apparent conflict
between the Alaska Constitution. Art. IX, Sec. 4 (exempting 3tats
property flout taxes unless tfte legislature provides otherwise),
A.S. 29.45.030(a)(1) (exempting municipal, state, and federel
property from taxes), and tne state ar.d federal statutes aoove
that specifically make state and federal loan agency property
taxable. It 15 my opinion that A.S. 29.45.023(a)(l) can be
interpreted to allow a waiver of that exemption by state or
federal law; and that the statutes specifically allowing taxation
are such waivers. Therefore, it is not a conflict, in r.y
opinion, to tax state or federal property wh«re specifically
allowed to by statute; regardless of A.S. 29.45.030(a)(1).

KAS/bg/bl
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MITT
* 1ST COMMITTEE OF REFERR/"

DATE: 2/1/91 FURTHER: Finance
Date of 5-Day Notice: * h h t DATE TURNED

(in accordance with Uniform Rule 23) INTO OFFICE:
C&RA Committee considered SB 96

Authorizing compensation for members of the state Local Boundary
Commission; efd.

and recommended:
[ 1 replace with cs [ 1 same title
ro] new title
[ 1 attached amendment(s)

T ] letter of intent adopted

[i/j do pass
[ ] do not pass
[ ] no recommendation

t ] individual recommendations

[ 1 further referral to

ATTACHES NEW FISCAL NOTE(S):

Department(s)/Date: Department(s)/Date:

[ 1 fiscal note(s) [ 1 zero fiscal note(s)

C&Kk (0-[i2 /91

[ ] appropriation-no fiscal note [ ] Governor®s bill v/fiscal note

SIGNING-DO PASS: , OTHER RECOMMENDATIONS:

endation



FISCAL NOTE No. 1

Bill Versi@ﬂ:

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date:
Titlez: "Ar: Act..compensation
of the State Boundary Comm..

Department Affected:
BRU"

Component:

Cor members Local

Local Local

Senate C&RA
Senate CSRA

Sponsor:

Requestor: COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands ot Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

18.75 18.75 13.75 18.75

18.75 18.75 18.75 18.75

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 18.75 18.75 18.75 18.75

FEDERAL FUNDS

OTHER

18.75 18.75

18.75 18.75

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

in FY 91

No fiscal impact

Estimate of current year impact:.

ANALYSIS: (Attach a separate page ifnecessary.)
This fiscal

per day per member (5 members).

Phone:
Q ate;

Prepared By:
Division: Administrative Services
Approved by Commissioner: - M

Agency: community & Regional Affairs

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB,

Rev 10/90

Community & Regional

note assumes 25 days of meetings per year with compensation

°l

(S) Publish Date:

Government Assistance

Boundary Commission

FY 96 FY 97

18.75 18.75

18.75 18.75

18.75 18.75

18.75 18.75

at $150

465-4708,

/

Date:

Affairs

& Impacted Agency(ies).

Page _J _ of

L



A lTaska ™ tate ~legislature WHILE IN SESSION

PO.Box V
All Ad]am S State Capitol
Juneau, Alaska 99811
U |s mcC L I (07)465-3707

OUT OF SESSION

* PO. Box 333
Kotzebue, Alaska 99752

Official Business (907) 442-3245
3111 C Street
MarCh 4, 1%1 Anchorage, Alaska 99503
. (907)561-7622
The Honorable Walter Hickel
Governor
State of Alaska

Pouch V
Juneau, Alaska 99811
Dear Governor Hickel:

This is to let you know that | share your concern with econgmic problems that
surround tﬂe varrb/us state boards and oomrblrssrons and to offer a fix. d

| sec. several |ssues] at hand. One. has to do with th? sheer. number of boards and
commissions. ther has to do with thelr costs acet of their costs 1S the vast,
|s arity n comP r]satron for expenses, time and expertise. Thrs atter _notion has’

ecome particularly Eornted with Iegrsla |on garn before  the Seventeent
Hrslature tR pr% vide Salaries or eleyated sa %rres t0 certain boaf a%

onorarium  has ecome a matter 0 some oards conv neing eonslaors at |ts
actrvrtreé warrant a salary.  Amounts. ran% from E eetin have
enclosed for Eour rev ew symmaries 0f the varrous boards and comPensatron
allowances. earz there 1S no constructive correlation between salary, time
Involved or expertise required.

Several %olrc calls need to be ade ddress these probIems Some boards sgould
be eliminate some sh Jorne %e her. PO ICY for travel, rPe
salary an onorarrum nees to e esta Irs s required ‘on Wwhether
ftate employees or hose wno work for golrtrcal subdrvrsrons of the state should take
eave without pay or meeting attendanc

beIreve a.short term task force would be well surted 0 mvestrgate the ossrbrIrtres of
board ermrnathon nd fu lon, how to drvert "dou e W\prn{g te _employees
servrng on  boards recommend loroprrae co g sat |on Since "the
establishment . of such standards would  jnvolve " multiple st tuforg chfa ges It wouId
geem apprfoprrate that the task force could have answers to place beforé the Second
ession” of "the Seventeenth Legislature.

| hope you find ihcsc ideas useful.
Sincerely,

Ser§t‘or Al Adams



BOARDS AND COMMISSIONS WITH COMPENSATION

Board/Commission Name

Commercial Fisheries Entry Commission

Commercial Fishing & Agricultural
Bank, Bd. of Directors

Board of Fisheries

Board of Game

Historical Records Advisory Board,
State

Alaska Housing Finance Corporation

Alaska Industrial Develooment &
Export Authority

Medical Indemnity Corporation of Alaska
Alaska Municipal Bond Bank Authority
Occupational Safety & Health
Review Board
Oil & Gas ConservationCommission
State Board of Parole
Permanent Fund Corporation, Board of
Trustees '
Board of Pharmacy
Alaska Public Offices Commission
Railroad Corporation, Board of Directors
Teachers! Retirement Board
Public Employees Retirement Board

Alaska Public Utilities Commission

Western Interstate Commission for
Higher Education

Alaska Workers' Compensation Board

I Members

11

(I Meetings
120 days

7 days
4-6x;40-85 days

2> (35-40 days)

3 days maximum
16 days maximum

Ix/month;most
via telecon.

4x (15-30 days)
5 days total

Approx. 4xlyr.
N/A
4x/yr. minimum

10+/yr. (40 days)
3x (9 days total)
5x (15 days max.)

4x/yr. minimum

2x (approx. 6 days)

2x/lyr.

Continuous

2x (10 days max.)

125 days total

SOURCE: 1991 Boards and Commissions Book, Office of the Governor

>
OTHER THAN STANDARD TRAVEL AND PER DIEM /

Compensation
Salaried

$250/day maximum
$150/day-regular meetings
$100/day-other meetings
$150/day-regular meetings
100/day-other meetings

Federal funding
$100/day + necessary expenses

$100/day

Necessary expenses
Actual expenses

$50/day .
Salaried
Set by Governor

$400/day

Actual expenses

$50/day — — ;----mmmmmee-

$400/day

Actual expenses

4-8 physician members entitled to hourly
compensation at rate consistent with their
normal hourly earnings

Salaried

Actual expenses
$50/Day



WITH NO COMPEN

BY SENATOR ADAMS
3.0L91

SOURCE: 1991 BOARDS AND COMMISSIONS BOOK

BOARD

PUB ACCOUNTANCY

AG REV. LOAN FUND BOARD

ALCOHOL BEVERAGE CONTROL
ALCOHOLISM AND DRUG ABUSE

AMATEUR SPORTS AUTHORITY
ARCHITECTS, ENGINEERS, AND LAND SURVEYORS
ALASKA COUNCIL ON THE ARTS
ASSESSMENT REVIEW BOARD

ATHLETIC COMMISSION

BALD EAGLE PRESERVE ADVISORY COUNCIL
BOARD OF GOVERNORS ALASKA BAR
BARBERS AND HAIRDRESSERS

BIG GAME COMMERCIAL SERVICES

BLOCK GRANTS ADVISORY COMMITTEE
PUBLIC BROADCAS TING

CHILDREN AND YOUTH

CHIROPRACTIC EXAMINERS

CLEMENCY ADVISORY COMMITTEE
CLINICAL SOCIAL WORKERS

COASTAL POLICY COUNCIL

COMPENSATION COMMISSION/STATE OFFICERS
CORRECTIONAL INDUSTRIES COMMISSION
DENTAL EXAMINERS

S
N TRAVEL AND PER DIEM

MEETING DAYS PER YEAR
12DAYS TOTAL

25 DAYS

11-14 DAYS

12 DAYS

AT LEAST QUARTERLY

4 MEETING

12-15 DAYS MAXIMUM

2-3 DAYS

1MTG/YEAR

7 DAYS

10DAYS

"AS OFTEN AS NECESSARY"

14 DAYS MAX

46 DAYS

15 DAYS

4MTGS PER YEAR

6DAYS MAX

APPROX 4 MEETINGS PER YEAR
IMEETING PER YEAR
10DAYS

EVERY OTHER YEAR
4AMTGS PER YEAR
4MTGS PER YEAR



PAGE 2

BOARDS AND COMMISSIONS WITH NO COMPENSATION OTHER THAN TRAVEL/PER DIEM

DISPENSING OPTICIANS

DOMESTIC VIOLENCE AND SEXUAL ASSAULT
BOARD OF EDUCATION

ELECTICAL EXAMINERS

EMERGENCY MEDICAL SERVICES
EMERGENCY RESPONSE COMMISSION
EMPLOYMENT OF PEOPLE W/ DISABILITIES
EMPLOYMENT SECURITY ADVISORY COUNCIL
ALASKA ENERGY AUTHORITY

ADVISORY COMMISSION ON FEDERAL AREAS
FISHERMENS FUND ADVISORY AND APPEALS COUNCIL
FORESTRY

GEOGRAPHIC BOARD

HANDICAPPED AND GIFTED

HAZARDQUS SUBSTANCE SPILL TECHNOLOGY
HEALTH CARE TASK FORCE

HISTORIC SITES ADVISORY COMMITTEE
HISTORICAL COMMISSION

HOUSING AUTHORITY

HUMAN RIGHTS

HUMANITIES FORUM

INCENTIVES AWARD

JOB TRAINING COUNCIL

JUDICIAL CONDUCT

JUDICIAL COUNCIL

JUVENILE JUSTICE AND FAMILY SERVICES
LABOR RELATIONS AGENCY

LIBRARIES

MARINE PILOTS

MECHANICAL EXAMINERS

MEDICAID RATE COMMISSION

MEDICAL BOARD

4DAYS

16 DAYS MAX

30 DAYS MAX

IMTG PER YEAR

6 DAYS MAXIMUM
4MToS PER YEAR

14 DAYS MAX

8DAYS MAX

12 MTGS PER YEAR/ 48 DAYS MAX
AT LEAST 2 MTGS PER YEAR
10DAYS MAX

8DAYS

9DAYS

15 DAYS

AT CALL OF CHAIR

AS SCHEDULED W/DH&SS
8DAYS MAX

16 DAYS MAX

12 DAYS

8-10 DAYS

8-10 DAYS

ASNEC

ASNEC

4-6 DAYS

43 DAYS

4DAYS

15TO 20 TIMES PER YEAR
56 DAY MAX

1MTG PER YEAR

2-3 MTGS PER YEAR

10 TIMES PER YEAR

4 TIMES PER YEAR



PAGE 3
BOARDS AND COMMISSIONS WITH NO COMPENSATION OTHER THAN TRAVEL/PER DIEM

MEDICAL INDEMNITY

MENTAL HEALTH BOARD

MEN PAL HEALTH TRUST

MINERALS COMMISSION

MUNICIPAL BOND BANK

N. PACIFIC AND BERING SEAS FISHERIES
NURSING

NURSING HOME ADMINISTRATORS

15-30 DAY MAXIMUM
12 DAYS

4 MTGS PER YEAR

AS CALLED

5DAYS

4-5MTGS PER YEAR

4 MTGS PER YEAR
SEMI-ANNUALLY

OLDER ALASKANS COMMISSION 12 DAYS MAXIMUM
OPTOMETRY 4DAYS

PACIFIC MARINE FISHERIES 6 DAYS MAX
PACIFIC SALMON COMMISSION 3 7-10 DAY MTGS
PERMANENCY PLANNING 2MTGS PER YEAR
PERSONNEL BOARD 4DAYS
PHARMACY 9DAYS

PHYSICAL THERAPY AND OCC THERAPY 2 MTGS PER YEAR
PIONEERS HOMES ADVISORY BOARD 15-16 DAYS
POLICE STANDARDS COUNCIL 8 DAYS MAXIMUM
POST SECONDARY EDUCATION 10DAYS MAX
PRIVATE INDUSTRY COUNCIL 8 DAYS MAX

- MTGS PER YEAR, 2-5 DAYS EACH

PROFESSIONAL TEACHING PRACTICES
3MTGS PER YEAR, 2DAYS

PSYCHOLOGIST AND PSYCHOLOGICAL ASSOCIATE

REAL ESTATE APPRAISERS ASNEEDED
REAL ESTATE COMMISSION 3-4 TIMES/YEAR, 2 DAYS EACH
RECREATION RIVERS NO COMP MEET 4-6 TIMES PER YEAR
FBQR%[E) _lQF REGENTS 7 TIMES PER YEAR

1-2 MTGS PER YEAR/ 1-2DAYS EACH
SAFETY ADVISORY COUNCIL 6 DAYS
SCIENCE AND ENGINEERING ADVISORY AS CALLED
SEAFOOD MARKETING 8-10 DAYS
SENTENCING COMMISSION AS CALLED

SOIL AND WATER CONSERVATION 4 DAYS MINIMUM



PAGE 4

BOARDS AND COMMISSIONS WITH NO COMPENSATION OTHER THAN TRAVEL/PER DIEM

STORAGE TANK ASSISTANCE
STUDENTLOAN

SUBSISTENCE RESOURCE COMMISSION
SUBSISTENCE USE OF FISH AND GAME

TELECOMMUNICATIONS INFORMATION COUNCIL

TOURISM MARKETING COUNCIL

TRANS-ALASKA PIPELINE LIABILITY FUND

VETINARY EXAMINERS

VIOLENT CRIMES COMPENSATION COMMISSION

VOCATIONAL AND CAREER EDUCATION
WATER AND WASTEWATER WORKS
WATER RESOURCES

WESTERN INTERSTATE FOR HIGHER ED
WOMENS COMMISSION
WOOD-TTKCHIK STATE PARK

YUKON RIVER DELEGATION

3DAYS

AT CALL OF CHAIR

2MTGS PER YEAR

NOT YET SET

4TIMES PER YEAR

4 MTGS PER YEAR

ONCE EVERY 6 MONTHS

3TIMES PER YEAR

45 MTGS AND 10HEARINGS PER EYAR
8DAYS

1-2 TIMES PER YEAR/4-5 DAY MA
2 TIMES PER YEAR/ 1-3DAYS EACH
10DAYS MAX

AT CALL

8DAYS

2MTGS PER YEAR
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CS FOR SENATE BILL NO. % (FINANCE)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE -FIRST SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors): SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

A BILL
FOR AN ACT ENTITLED

1 "An Act authorizing compensation for members of the state Local Boundary Commission;

2

3
4

BB owon-wo u»

[V

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 4447579 is repealed and reenacted to read:
Sec. 44.47579. COMPENSATION AND EXPENSES. A member of the Local Boundary

Commission is entitled to compensation at a rate of $150 for each day the member is attending
a meeting of the commission. A member who is an employee of the state or a local government
is entitled to the $150 per day compensation only for a day on which the member takes annual
leave or lea'  Auithout pay from the state or local government position. A member is also
entitled to receive per diem and travel expenses authorized for members of boards and
commissions under AS 39.20.180.

* Sec. 2 This Act takes effect July 1, 1991

1 CSSB 96FIN)

Nsu Texc Underlined [DELETED TEXT BRACKETEDI
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WALTER J. HICKEL, GOVERNOR

JEIKT. OF COMMUNITY & BIHOIONAIL AIIVIIIS [  1orF0. Boxs

RE:

JUNEAU. ALASKA 99BV-2100
PHONE: (907) 465-4700

o 949 E 36TH AVENUE, SUITE 400
ANCHORAGE, ALASKA 99S0B-4302
PHONE: (907) 563-1073

OFFICE OF THE COMMISSIONER

February 26, 1991

POSITION PAPER

Senate Bill 096

SPONSOR: Senate Community and Regional Affairs Committee

Program Effects of Bill

Currently the Alaska Local Boundary Commission receives no
compensation for time spent attending Commission meetings. .
Senate Bill No. 96 will provide compensation at a rate of $150
to each member for each day the member attends a Commission

meeting.

Commen ts

In each of the past four years bills have been before the
legislature which would have provided compensation to the
Commission. The rate of compensation would have been $150/day
for each day any member attended a meeting. Such bills were
approved by the Senate 1in 1988 and 1990. However, the measures
failed to gain approval in the House. In 1990, the bill made
it through all committees of referral in the House &except the
Rules Committee.

The Department of Community and Regional Affairs supports SB 96
just as it h”s supported its predecessors. The justification
for a bill of this nature has become increasingly evident to
the Department over the many years it has provided staff
support to thf Commission. The reasons are straightforward and
many .

1. One of only four boards established by the Alaska
Constitution in 1959, the Local Boundary Commission is one of
the oldest and longest standing volunteer bodies in the state
today. The Commis"-sion has evolved over these years from a body
who originally met only three or four times a year to address
boundary issues in fewer than 30 municipal governments, to one
today who convenes an average of 25 meetings each year and
rules on matters ~in 164 municipalities.



Position Paper - Senate Bill 96
February 26, 1991

Page Two

2. The amount of travel required by the Commission is
tremendous. Intentionally seeking local input, the Commission
meets whenever possible, where proposals originate. For
example, during 1990 the Commission held meetings 1in Fairbanks,
Juneau, Palmer, Nenana, Anchorage, Healy, Central, Fort Yukon,
Livengood, McGrath, Tanana, Cantwell, McKinley Park and
Anderson. It traveled to several of these communities more
than once. In total, the Commission met 25 times last year.

Anyone familiar with Alaska does not have to be told that this
travel frequently occurred under hazardous weather conditions.

3. The volume of decisions and extent of travel alone do not
fully account for the demands placed on the Commission today.
Procedures which were simple thirty years ago have grown much
more complex. For example, during 1its first fourteen years the
Commission operated wunder only 3 pages of regulations. Today,
its regulations consume more than 50 pages in the Alaska
Administrative Code. Many of the provisions were mandated by
the State Supreme Court. Commission procedures are further
complicated by the requirement for Uu.sS. Justice Department

review and approval of every municipal boundary <change ruled
upon by the Commission.

4. Compounding the duties of the Commission 1is the tendency of
the public to litigate disputes. Given the typically
controversial nature of the 1issues before the Commission, it 1is
not surprising that its decisions occasionally end in court.
They have in fact, been the subject of six Jlandmark rulings by
the State Supreme Court. A host of other Supreme and Superior

Court decisions affect each and every action of the Commission.

5. All of ;these circumstances combine to create a very
demanding challenge. Today"™s Commission members must maintain
a level of knowledge and energy expected of only the most
dedicated. wmme "The Commission®s rulings have significant
implications for residents throughout Alaska. Its decisions
frequently determine how fundamental services such as education
will be delivered. To carry out their duties responsibly, each

member typically spends at least ~“sixteen hours preparing for
each meeting.

These volunteers serve five year terms and are typically
willing to accept reappointment. In every instance they are
professionals able to command premium value for their time and
talents. Yet all members forego their pay each day they travel
to and from Commission meetings and each day they attend these
meetings. Over a year"s period this translates into thousands

of dollars of lost personal 1income.



Position Paper - Senate Bill 96
February 26, 1991
Page Three

With these considerations in mind, the Department believes that
compensation for Commission members is long overdue. If the
State =expects to keep qualified citizens who are willing to
donate hundreds of hours every year, who are <capable of making
decisions in the face of intensepressure, who are willing to
travel from one end of Alaska to theother under extreme
weather conditions, and who <can appreciate the significance of
their rulings, then the State must recognize their value.
Recognizing that it takes time for members of the Commission to
develop expertise in this complex field, it is in the State's
interest to recognize the importance of this Commission. The

Department finds that SB 96 is a good effort toward this
recognition.
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Akiachack 12
Akiak 13
Alcknagik 13
Aleutians East Borough 2
Allakakct 9
Anchorage 2,20
Anderson 5,6
Angoon 19
Anvik 9

Arctic Village 9
Atmautluak 13
Beaver 9

Betties 9

Birch Creek 9
Cantwell 5,6

Central 9
Chalkyitsik 9
Chase 14
Chcfomak 13
Circle 9

Circle Hot Springs 9
Clam Gulch 13
Cordova 20
Cube Cove 19
Denali Borough 5,6,15,
16. 23
Eek 13
Egegik 7
Elfin Cove 19
English Bay 13
Excursion Inlet 14 =
Fairbanks 2,6,9,11
Fairbanks North Starl -1
Borough 8,9,16,19
False Pass 7
Fort Yukon 9, 13
Galena 9,15
GoodncwsBay 13
Grayling 9
Gustavus 19
laincs 19

Haines Borough 14

Hcaly 5,6

Holy Cross 9

Hoonah 15,19

Hughes 9

Huslia 9

Juneau 9,10,11,18

Kake 19

Kaltag 9

Kasigluk 13

Kenai Peninsula
Borough 13,20

Ketchikan 11,20

Kodiak 15

Kodiak Island Borough

Kotzebue 2

Koyukuk 9

Kwethluk 13

Lake and Peninsula
Borough 16

Lime Village 9

Livcngood 9

Manley Hot Springs 9

Matanuska-Susitna

Borough 5,6,8,13,14,18,23

McGrath 9,14
McKinley Park 5,6
Mekoryuk 13
Minto 9

Napakiak 12

Nenana 5,6,9,13,15,16,18

Newtok 13
Nightmutc 13
Nikolai 9

North Pole 2,11
Nonhwcst Arctic
Borough 2
Nulato 9
Nunapitchak 13
Palmer 6,12,13
Pelican 19

Pilot Point 7
Platinum 13
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Port Alexander 19
Port Graham 13
Quinhagak 13

Rampart 9

Ruby 9

Shagcluk 9

Sitka 19
Skagway 19
Stevens Village 9
Takotna 9

Talkeetna 14
Tanana 9
Telida 9
Tcnakce Springs 19
Togiak 13,14
Toksook Bay 13
Tuluksak 13
Tununak 13
Tyonck 13
Valdez 20
Vcenclic 9
Wasilla 13,14
Wrangell 2
Yakutat 7,19,20
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- Chapter 1
i The

Commission

The Alaska Local Boundary Commission (LBC or Commission)
has played a pivotal role in the life of Alaska's local governments
since statehood. In 1955. the delegates to die State's Constitutional
Convention recognized that the creation and revision of municipal
boundaries should be the responsibility of die State. To execute
these duties, the delegates allowed that:

A local boundary commission or board shall be
established by law in the executive branch ofthe
state government. The commission or board
may consider any proposed local government
boundary change . . ; (Article X, Section 12,
Alaska Constitution)

Shortly aftcrstatchood, the Alaska Supreme Court summed up the
issues which led the Convention delegates to their position. The
Court wrote:

An examination of the relevant minutes of [a
series 0f 31 meetings of the Committee on Local
Government at the Constitutional Convention]
shows clearly the concept that was in mind
when the local boundary commission section
was being considered: that local political deci-
sions do not usually create proper boundaries
and that boundaries should be established at
the state level. The advantage of the method
proposed, in the words ofthe committee --" lies
in placing the process atalevel where areawide
or statewide needs can be taken into account.
By placing authority in this third-party, argu-
ments for and against boundary change can be
analyzed objectively." (Fairvicw Public Utility
District No.l v. City of Anchorage; 368 P.2d 540)

Thus, it is the Alaska Local Boundary Commission who represents
the collective interests of the state's residents in local government
boundary decisions. Specifically, the Commission rules on propos-
als for municipal incorporation, dissolution, annexation, detach-
ment, merger and consolidation. It also has the express authority to
study local government boundary problems.
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Members ofUic Commission arc appointed by die Governor on the
basis of their interest in public affairs, good judgment, knowledge
and ability. Their selection insures statewide representation since
one member is appointed from each of the four Alaska Judicial
Districts. The Chair is chosen from the state at-large. Hie Vice-
Chair is elected from and by Commission members. All Commis-
sioners serve on astrictly voluntary basis while fulfilling five year
overlapping terms.

CB BCttISWOfth, Chalr Mr. Bcttiswonh joined the Com-

mission in 1980. As a consequence, he has served under the
administrations of four Governors. In 1987 he was appointed to the
Chair. He owns and manages an architecture, planning and project
development firm in Fairbanks. His term with the Commission

expires January 31,1992.

She”ey Dugan, VICe—ChaIr Ms. Dugan was appointed to the
Commission in 1987 serving from the Fourth Judicial District.
Reappointed in 1990, her term expires January 31,1995. She is the
Clcrk/Treasurerforthe City ofNorth Pole and shelives in Fairbanks.

\]O AnderSOH A resident of Wrangell, Mrs. Anderson has been
amembcrofthe Commission representing the FirstJudicial District
since 1975. As aresult, her term with the Commission has spanned
the administrations of four Governors. She is an employee of the
Alaska DepartmentofHealth and Social Services and herterm with
the Commission ends January 31, 1991.

Lamar COtten Mr. Cotton was appointed to the Commission in
1988 serving from the Third Judicial District. He is the Administra-
tor for the Aleutians EasijBorough will's his residence in Anchorage.
His term with the Commission expires January 31,1993.

\]eff Sm”h A resitljte!\lt of Kotzebue and the Second Judicial
District, Mr. Smith was appointed to the Commission in 1990. He
sits on the Assembly of the Northwest Arctic Borough and he owns
and manages a consulting business serving governmental and
business clients. His term on the Commission expires January 31,
1994.

Commission
Members



Technical
Support

The Alaska Department of Community and Regional Affairs,
Municipal and Regional Assistance Division (DCRA orthe Depart-
ment), provides technical and administrative support to the Com-
mission. Its major responsibilities are to analyze proposed actions
and prepare written reports and recommendations to the Commission;
to review petitions for compliance with laws and regulations; to
conduct informational meetings; to assist the LBC in conducting
hearings; to aid local governments and others in bringing actions
before the Commission; to prepare and maintain legal records o fthe
Commission's proceedings; and to research and prepare studies and
reports as directed by the Commission.
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Chapter 2
The Year

1990

Competing
Petitions for
Boundary Action
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The year 1990 was an aciivc one for the Commission. A new city
was voted into existence, while anolhcronc was formally dissolved.
Voters approved the creation of the state's fifteenth borough.
Several annexations were proposed and the majority approved by
the Commission Nine potential detachments surfaced, but no
proposals were submitted. Several first class and home rule cities in
the unorganized borough inquired about reclassifying to second
class status, while two second class cities showed interest in

reclassifying to first class status.

*khkkhkkk*k

In 1990, the Commission was presented with asituation unique to
local boundary deliberations. It had before it three simultaneous
petitions for significant boundary actions on essentially the same
territory. These competing petitions affected the area from the
northern boundary of the Matanuska-Susitna Borough to and in-

cluding the City of Ncnana.

Matanuska-Susitna Borough (Mat-Su Borough). i

May, 1989, the Mat-Su Borough formally petitioned foranncxation
ofapproximately 9,844 square miles north ofits northern boundary.
The territory included that pan ol the Denali National Park pres-
ently outside the Borough's boundaries and contained an estimated
1,000 residents in Cantwell, McKinley Park and Hcaly.

Denall BOFOUQh The following October, apetition forincorpo-
ration of the 'Denali Borough' was filed with the Commission. The
proposed boundaries included much of the area within the Railbelt
Regional Educational Attendance Area (REAA) plus Mount
McKinley. Notcoincidentally, the area overlapped mostofthe area
proposed for annexation by the Mat-Su Borough. The boundaries
differed significantly though since the ‘Denali Borough' proposal

included the community of Anderson.

Va||eyS Borough Later that same October, apetition for incor-

poration of the 'Valleys Borough' was filed. The boundaries en-
compassed that area from Cantwell to Ncnana, most of the area
petitioned foranncxation by the Mat-Su Borough, and the majority
ofthe area petitioned forincorporation asthe'Denali Borough'. The
Valleys Borough proposal was different from the Denali proposal
in that it included the community of Ncnana.



Because of the competing status o f these three actions, the Depart-
ment and the Commission conducted extensive meetings in the
region. Following release of its report on the three proposals, the
Department held informational meetings in Mealy, Ncnana, Ander-
son, McKinley Park arid Cantwell. A month later, the Commission
gathered testimony at public hearings in Palmer, Anderson,
McKinley Park, Fairbanks, Cantwell, Hcaiy and Nenana.

On April 21,1990, the Commission held adecisional meeting to rule
on the competing petitions. It denied the petition for annexation by
the Mat-Su Borough and it denied the petition for incorporation of
the Valleys Borough. The Commission then amended the bound-
aries of the proposed Denali Borough (see following map) and
approved die incorporation initiative conditioned upon voter ap-
proval of a4% bed tax.

Denali Borough Boundariesas
Approved by the Local Boundary Commission

FAIRBANKS
Nenana p \ mm TAR
- NGETHTAR
Anderson
Healy ¥
i McKinley Park
Cantwell

MATANUSKA SUStTNA BOROUGH

Placed before the voters onNovembcr6,1990, the incorporation
measure was approved. Thus, the Denali Borough became the
slate's fifteenth regional government upon certification of the
election results on December 7, 1990.



Beyond the Commission's decisions on the Denali and Valleys
Boroughs, Lhcrc was one successful city incorporation. In addition,
two petitions for city incorporations and one petition for borough
incorporation arc pending before the Commission.

Fa|Se PaSS Residents of False Pass petitioned for second class
city incorporation in mid-1989. Following releascofdie Department's
required report, staff conducted an informational meeting in the
community in April, 1990. On June 1,1990, the Commission held
a public hearing on the proposal. Following testimony, the Com-
mission amended the boundaries of the proposed city to encompass
66 square miles rathcrihan the 186 squaremilcsoriginally proposed.
It then approved the incorporation conditioned upon voter approval
of a2% sales and use lax. The matter was put before the voters on
October 2. The incorporation initiative and the 2% sales and use tax
passed. Thus, False Pass became the state's one-hundred and sixty-
third municipality on October 19, 1990.

Egeg|k The community of Egegik also petitioned for second
class city incorporation in mid-1989. Following release of the
Department'sdraft report, aninformational meeting was conducted
in the community. The Commission expects to hear public testi-
mony on the petition in March,1991. If approved, a local election

will be scheduled.

P||0t POInt On October 31,1990, residents of the community of
Pilot Point submitted a petition for incorporation as a second class
city. Currently before the Commission, ahearing will beheld in the
early part of 1991. A decision will follow shortly afterward.

Yakutat Borough In December, 1990, a petition for incorpo-
ration of the "City and Borough of Yakutat" was filed with the
Commission. The proposal includes concurrent dissolution of the
City of Yakutat and incorporation of the Borough. The boundaries
ofthe borough would extend from Cape Suckling to Cape Spencer
as shown on the map at the lop of the next page.

This petition raises anumber of policy issues for the Commission.
Chief among these arc the possibility of a single-community bor-
ough with a relatively small population and competing land man-

agement interests in the area.
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The Commission is expected to deliberate die proposal and rule on
die pedlion by July, 1991.

Boundaries of tho Proposed Yakutat Borough

* McCjnh,

/f 140
YL
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During the year, the LBC considered eight municipal annexation
proposals. Six of these were approvcu; two were denied. Among
those denied was die petition forannexat’on by the Mat-Su Borough.
Additionally, an annexation that had been ruled on by the Commis-
sion in 1989, was legislatively approved in early 1990.

Fairbanks North Star Borough (FNSB). in may, 198,

the FNSB petitioned for annexation of approximately 216 square
miles of territory north of its northern border. Included within the
area was sixteen miles of die trans-Alaska pipeline and one pump
station (#7).

In May, 1990, die Commission held a series o f hearings throughout
Interior Alaskr«o .ake public testimony on the proposed annex-
ation. At the same time it gathered public comments on the ‘ideal’
boundaries of the FNSB and adjacent regions. These boundaries
arc discussed later in this chapter as part of the report on the

Commission's model boundaries project. See pages 16 through 20.

Municipal
Annexations
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While the hearings were conducted on-site in Fort Yukon, Tanana,
McGrath, Livengood, Central and Fairbanks, it was arranged forall
communities * in the Yukon Flats, Yukon-Koyukuk and the Iditarod
REA A’sto be connected by teleconference. However, due to either
technical difficulties or the absence ofsite coordinators, eight** of

the twenty-eight communities were not connected.

On July 14,1990, the Commission held adecisional session to rule
on the’ideal* boundaries ofthe FNSB and the proposed annexation.
It adopted the boundaries of a 4,918 square mile area as die 'ideal'
northern and western boundaries of the FNSB. Included within
these 'ideal' boundaries are the communities of Livengood, Central
and Circle Hot Springs; the White Mountains National Recreation
Area and the Stccse National Conservation Area; and the 216 square
mile area petitioned for annexation by the FNSB.

At that same meeting, the Commission denied the proposed an-
nexation. Upon its own motion, it agreed to reconsider this decision.
So, on September 6, 1990, the LBC met in Fairbanks to, among
other things, further examine the annexation. Following public
comment and testimony on the issue, the Commission again voted.
The annexation was denied once more.

On October 8, 1990, the Commission adopted its Statement of
Decision denying the proposed annexation and presenting the ‘ideal’
northern and western boundaries of the FNSB. A map of these

boundaries is displayed on the following page.

Clty and Borough ofJuneau (CBJ) In June, 1989, the CBJ

petitioned for annexation of a portion of Admiralty Island which
included the Greens Creek Mine. This uninhabited territory cn-

+Nikolai, Takotna, Lima Village, Tciida, Holy Cross, Anvik, Shogcluk, Grayling,
Ncnana. Minio, Manley Hoi Springs, Galena, Ruby, Kallag, Nulato, Koyukuk.
Huslia, Hughes, Allakakct, Betties, Rampart.Sicvcns Village, Circle, Birch Creek,
Beaver, ChaJkyitsik, Vcnctic and Arctic Village.

+#Nikolai, Shagcluk, Huslia, Minio, Koyukuk, Circle and Chalkyiisik. Slevcns
Village was also not connected, but residents were later able to share their
comments with die Commission.
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'Ideal’ Northern and Wostorn Boundaries
ol the Fairbanks North Star Borough

/

Livengood

MILES

compassed an estimated 140 square miles. On June 22,1990, the
Department issued its report and recommendation to the Com-

mission.

In July, 1990, the Commission conducted a public hearing on the
issue. Following consideration o ftestimony, :* approved annexation
of the 140 square mile area originally requested (see map of
approved boundaries ondie following page). However, following
this decision, the Commission received arequest for deferral ofthe
effective date of the annexation. The request was considered and
denied. This placed the effective date of annexation in early 1991

After the Commission adopted its Statement of Decision on this
matter, it heard testimony requesting reconsideration of the effec-
tive date of the action. On November 10, the LBC agreed to
reconsider the annexation's effective date. Thus, the Commission
will take up the matter once again in mid-May, 1991. Since this
annexation will require the tacit approval of the state legislature, the
Commission's reconsideration postpones legislative review of the
proposal until 1992.

10
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Fa”banks The City of Fairbanks submitted two petitions for
annexation ofterritory in the Riverside Park Subdivision. Ordinance
No. 4878 annexed approximately .25 acres and Ordinance No. 4922
annexed approximately 2.14 acres. The Commission approved the
first annexation on February 13.1990, and the second on June 18,
1990. Concerned about the City’s irregular boundaries, the Com-
mission obtained a commitment from Fairbanks that it would

develop a comprehensive approach to future annexations.

KetChIkan On May ]9 ]%,the Commission approved two

annexation petitions from the City of Ketchikan. Ordinance No.
annexed aJ&acre parcel and Ordinance No. annexed

a 3acre parcel.

NOFth POle In 1%, the City of North Pole petitioned for
annexation ofa mile segment of die Richardson Highway right-
of-way adjacentto the city limits. Following apublic hearing in the
latter pan of the year, the Commission approved the action.

1
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A recommendation for annexation was presented to the Alaska
Legislature in January, 1990. Tacitly approved, the annexation
took effect March 3, 1990.

Palmer On February 28, 1990, die City of Palmer petitioned for
annexation of60.23 acres of uninhabited territory under the process
which requires tacit legislative approval. Following release of the
Department's required report, the Commission convened a public
hearing in Palmer on December 1,1990. Following the hearing, the
annexation was approved by the Commission. The LBC met on
January 4,1991, to adopt its Statement of Decision on the matter.
Under separate cover, a recommendation has been presented for
tacit approval by the 1991 Alaska Legislature in accordance widi

Article X, Section 12 of the State Constitution.
*kkkkk

The year witnessed the first city dissolution under newly adopted
regulatory standards, one pending dissolution petition, and six
cities who inquired about dissolving. This brings the total number
of communities showing interest in dissolution to sixteen. The
Commission believes they are the most likely petitioners of future
city dissolutions. In addition, there is a total of four cities whose
entire councils have resigned in an effort to dissolve their local

governments.

AklaChak Residents of the City of Akiachak petitioned for
dissolution in February, 19S9.The following June, the Commission
unanimously approved die petition upon the condition dial aminor
debt be paid. By October, 1989, the petitioner had satisfied the
condition and an election tor dissolution of the city was conducted
on January 16,1990. The dissolution was approved by avote of 122
to 7 with 63.5% ofthe nurtiberofregistered voters in the community
casting ballots. This exceeded the number required for passage.
Thus, the City of Akiachak was dissolved upon certification of the

election results on January 31, 1990.

Napak|ak Residents of the Ci'y of Napakiak formally petitioned
for dissolution on September 13,1990. By year’s end, Lhc petition
had been reviewed by the Department. Finding a number of defi-
ciencies, it was returned to the petitioners. The Department is
currently working with the community and a revised petition is
expected in early 1991.

Municipal
Dissolutions

Petitions for
Dissolution
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Municipal
Detachments
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Since 1986, a small number of communities in the unorganized
borough have abandoned their city governments. Most recently,
Kasigluk, Atmautluak, Tununak and Newtok have notified the
Department that they have walked away from their municipal
governments. While the City of Chefomak advised the Department
of its inactive city council in March of 1990, live individuals later
took office pending formal city dissolution. 'The status of all these
communities had not changed by the end of 1990.

In recent years anumber of communities have expressed interest in
city dissolution. In addition to those previously noted, Tuluksak,
Fort Yukon, Alcknagik, Nightmutc, Toksook Bay, Platinum,
Quinhagak and Togiak have had city officials or residents inquire
about dissolution. In 1990 an additional six communities showed
similar interest. These were Kwethluk, Goodnews Bay, Eck,
Akiak, Mckoryuk and Nunapitchuk. To date, no formal proposals
have been submitted.

With one exception, interest in detaching from existing govern-
ments was confined to Southcentral Alaska this year. Ten com-
munities showed serious interest in the action. Of these, nine
inquired about possible detachment from boroughs.

Kenal Peninsula Borough (KPB). at various times
throughout the year officials of the Village of Tyonck requested
information about detaching their community from the Kcnai
Peninsula Borough. They cited dissatisfaction with Borough ser-
vice delivery as the reason. Reports at year's end suggested that
officials of the Borough and the community had reconciled their
differences. Thus, it appears unlikely that Tyonck will petition for
detachment in the immediate future.

Earlier in the year, staff at the North Pacific Rim asked for
detachmentinformation on behalfofPort Graham and English Bay.
Both communities appeared interested in detaching from the KPB.
This request was followed by asimilar inquiry from a resident of
Clam Gulch. No formal actions have occurred.

Mat-SU Borough In January, 1990, the Cities of Palmer and

Wasilla reportedly appropriated $20,000 to partially fund astudy of

13
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detaching the 'urban core' from the Mat-Su Borough. No further
information was received by the Departmentor the Commission on

what future action will be taken.

Residents o fthe communities ofTalkcetna and Chase contacted the
Departmentthis yearto inquire about detaching the area outside the
urban core from the Mat-Su Borough. Dissatisfied with the Bor-
ough, residents are exploring a range of options. Should the com-
munities petition forlictachment, they would seek annexation to the
newly created Denali Borough or incorporation of anew borough.

HalneS Borough A numbcrofresidents of Excursion Inlet have
shown interestin detaching thcirarca from the Haines Borough. No
formal action was taken this year. However, residents in territory
adjacent to the Inle’.havc stated that if they arc ever forced into their
own borough, Excursion Inlet should be part of it.

C|ty of WaSI”a The owner of a 15 lot subdivision within the
boundaries of the City of Wasilla is considering detachment o f the
property from the city. The property owner has requested road
maintenance from the city. However, the city reports that in order
to provide the service, its crew mustdrive 1.5 miles outside the city
limits to reach the subdivision. Therefore delivery ofthis service is

impractical.
*kkkkk

Although the Commission plays no formal role in the reclassification
of cities, it is important for the legislature to be aware of recent
developments. In this.instance, two second class cities in the
unorganized borough have asked about reclassifying to first class
status. The communities of Togiak and McGrath have noted a
number of reasons forltheir interest in this action. They see it
offering increased local.control of schools, local ability to address
special needs in education services and funding of more school
facilities. No formal proposal to reclassify had been initiated by

year's end.

Conversely, owing largely to the disparity in treatment under the
school education foundation formula, two first class and one home

14
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rule cily in the unorganized borough expressed interest in reclassi-
fying to second class status. They arc Galena, Hoonah and Ncnana.
This reclassification would eliminate die current obligations of
these cities to operate their own school distncts. Sec Chapter 3 for
a more complete discussion of these circumstances.

X
KOdlak |S|and Borough In January, 1990, the Assembly

called for aspecial election in May to address preliminary questions
on die consolidation of the Kodiak Island Borough with the City of
Kodiak. The election, conducted on May 1. 1990, failed to secure
the necessary votes to establish a charter commission. The matter
has not been carried beyond this point.

In July of 1989, the Commission adopted amendments to its
regulations modifying standards for dissolution of cities, ensuring
a schedule or proceedings which allows extensive public input,
establishing the effective dale of a Commission decision, and
creating a formal process for reconsideration. The Department of
Law filed the regulations with the Lieutenant Governor’s Office and
they look effect April 21, 1990.

Appeal of the Valleys Borough Decision. rotiowing the

Commission’s denial of the Valleys Borough incorporation in
April, 1990, die 'Valleys Borough Support Committee’ filed an
eleven count "complaint for declaratory and injunctive relief
against the Local Boundary Commission in State Superior Court.
The complaint was followed by aformal appeal ofthe Commission's
decision. Upon the motion of the Attorney General's Office, the
Alaska Superior Court consolidated die complaint and appeal into

one appeal which is now before the Court.

The lawsuit is based upon the belief of the appellant that the
Commission's decision to accept the Denali Borough petition and
deny the Valleys Borough petition was proccdurally flawed. Sup-
ported by eleven counts, the appcllaniclaims thatthe Commission's
rejection of the Valleys Borough petition is void; it is an unconsti-
tutional usuiption of power, and the Commission's actions arc an
unconstitutional infringement upon residents' right to petition and
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vote upon achartcrofihcirownchoosing.FurUicr.itis claimed that
the exeKsion of the Ncnana area from the approved 'Denali Bor-
ough' denies the residents of the Ncnana area forever the right to
select a charter of their own choosing; and the exclusion of this
same area constitutes a violation of the Federal Voting Rights Act.

Fairbanks North_Star Borough v. the Alaska Local
Boundary CommMISSION. in october, 1990, the FNSB initi-

ated an appeal of the Commission's decision denying die proposed
annexation of the 216 square mile area. The appellant claims that,
among other points, the Commission’s decision is arbitrary, capri-
cious and an abuse o fdiscretion; the Commission's decision had no
reasonable basis; and the Commission has treated the application of
the FNSB differently from similarly situated applications.

Nusha?ak Villages v. the Alaska Local Boundary
Comm SSIOﬂ In February, 1989, eleven parties filed acomplaint
for declaratory and injunctive relief against the Commission re-
garding the approval of the petition for incorporation of the Lake
and Peninsula Borough. Since then, there has been no movement
ofthe case. The Attorney General's Office has indicated that it will
file a motion for die Court to dismiss this ease.

The Commission has noted many limes this past year that interest
in borough government is mounting.Sincc 1986 there have been no
fewer than twelve pedtions either to incorporate boroughs or to
significandy change bo.rough boundaries. These formal actions
have affected more than 100,000 square miles of territory or 20%

‘ *

There are anumber of reasons for this new interestin boroughs. As

of Alaska's unorganized borough.
S

a result of the 1990 Federal Census the state wili face legislauve
rcapportionment. It is likely that residents of the unorganized
borough will lose representation in the process. Borough incorpo-
ration would restore ameasure of the local control threatened by the
loss of representation.

State budget cuts have impacted residents of the unorganized

borough aswell. With borough incorporation there would be alocal

means for generating revenue lost through these cuts.

16
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Residents too, arc feeling die push from the state legislature for
borough formation. Since 1987 there has been at least one proposal
each session promoting lire formation of boroughs in areas with
adequate financial bases. To this point, each proposal has failed to
garner the necessary votes for passage. It may be just a matter of
time before one becomes law. Therefore, rather than allowing the
legislature to dictate the boundaries oftheir local government, some
residents have taken the initiative to propose their own borough

with locally determined boundaries.

Not only have there been an unprecedented number of actions
involving borough boundaries during these years, but they have
been complicated by conflicting boundary proposals. Until re-
cently, boundary adjustments have been of interest only to those
directly affected by the action. However, more and more frequently
petitions forchanges to existing borough boundaries have been met
with competing petitions for separate borough formation of the

same territory.

Thus, the Commission is becoming more frequently involved in
decisions concerning the location of borough boundaries when
competing interests arc at stake. Fully aware that these decisions
significantly affect people and their lives, the Commission has
concluded it can no longer make decisions based solely upon
isolated requests. Rather, determination and adoption of'ideal’ or
'model' boundaries considering broader interests will be the
Commission’s guide for the boundaries of future organized bor-
oughs. A complete copy of the project's "statement of purpose” is
appended to the report as Exhibit A.

In November, 1989, the Commission began its determination of
'ideal' borough boundaries forall o fthe state's unorganized borough.
The program elements and their sequence were the same for each of
the ten identified regions. That is, an informational tabloid about
the project was first prepared and distributed. Readers were asked
to provide input on ‘'ideal' boundaries. The Department then inves-
tigated the region in light of boundary setting standards. A draft
report was released and suggestions regarding 'ideal' boundaries
were again invited. Following consideration of comments, a final
report and recommendation was made. The Commission then
conducted extensive hearings in the region to gather public com-



LASKA* LOCAL BOLFINIDARVFrCQMMISSIONr” :

mcnton ‘ideal borough boundaries. Following this comment period,
the Commission deliberated die issues and adopted ‘ideal' Ixiund-

aries.

Denali/Railbelt. Asdiscussed on pages 5 and 6, this region (die
subject of three competing boundary actions) extended from die
nonhem boundary ofthe Mat-Su Borough to and including Nenana.
In March, 1990, the Department issued a final report that recom-
mended 'ideal’ boundaries for aborough government conforming to
the Railbelt REAA boundary on die cast; the Mat-Su Borough
boundary on the soudi; the state Election District 17/Denali Park
boundary on die west; and the Election District 17 boundary on the
north. The Commission formally adopted these ‘ideal' borough
boundaries in its Statement o f Decision issued September 22,1990.

A map of diis configuration is shown here.

Northern and Central Southeast Alaska. asdiscussed on

pages9 and 10, the CBJ had filed apetition for annexation of Green's
Creek Mine in 1989. While die Commission considered '‘ideal
boundaries of the CBJ and adjacent poienual boroughs at the same
time, it has yet to adopt 'idcai' boundaries forany area, including the
CBJ. Having completed aseries of public hearings tclcconfcrcneced
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to Uiirtccn communities* in the region, die Commission may hold
additional hearings before adopting boundaries in 1991.

Fa”bankS/lnterlorAla.SkaThlSre ion c'ontainedthclditarod,
Yukon-Koyukuk and the Yukon Flats I%AAS, including the area
petitioned for annexation by the FNSB as discussed earlier in the
report. Following extensive hearings throughout Interior Alaska
(see page 9 for a listing) the Commission convened a decisional
session in July, 1990, to decide boundaries issues. At that time it
denied die proposed annexation and adopted die 'ideal' northern and
western boundaries of the FNSB. With minor deviations, it also
adopted die existing REAA boundaries in the region as ‘'ideal
boundaries for future borough.',. The Commission met on October
8, and formally identified die'ideal'borough boundaries of Interior

Alaska as displayed below.

*Gusiavus. Haines, Skagway. Yakuiat. Tenakee Springs. Pelican. Silka. Elfin
Cove, Port Alexander, Angoon. Hoonah, Kakc and Cube Cove.

19



Prince William Sound/Yakutat. in august, 1990, the De-

partment issued adraft report on the 'ideal’ boundaries of the Prince
William Sound and Yakutat Region. Prior to the release of this
document, the City of Yakutat had indicated that it would file a
petition for incorporation ofaborough whose boundaries stretched
from Cape Spencer to Cape Suckling.

In its diaft report, the Department concluded that the precedent
established by allowing asingle- community borough is contrary to
the intent of the state constitution.The Department found also that
the 'ideal' boundaries of a future borough in this region would
extend from the eastern borders ofthe Kcnai Peninsula Borough and
the Municipality of Anchorage to Cape Fairweather. Among other
findings, it was concluded that these 'ideal’ boundaries may not
preempt the formation of a smaller 'Yakukat Borough’ if circum-
stances change so that the area someday meets the standards for
borough government.

Following release of llic.sc lindings, numerous comments were
received from the Cities of Yakutat, Valdez and Cordova as well as
from Chugach Alaska Corporation and the University of Alaska. A
petition for incorporation of a v akutat Borough was also submitted
to the Commission. Its status is discussed on pages 7 and 8.

Recognizing the significance of ihc conflicts over this region, the
Department is examining the issues again. It is expected that a final
report on ideal boundaries, including a report on the proposed
Yakutat Borough, will be released in the early part of 1991. The
Commission will conduct public hearings in communities through-
out Prince William Sound and in Yakutat following release of the
report. ‘'ldeal' boundaries will be adopted at the completion of the

public comment process.

Southeast Island/Ketchikan and Delta-Greely/Alaska
Gatewaylcopper RIVEY The informational tabloids for these

regions have been distributcdfor public comment. It iscxpcctcd that
the draft reports will be issued in the early pan of 1991.

Bering Straits, Yukon/Kuskokwim, Bristol Bay and
A|€Utlan8 WESt Initial project tasks have not yet begun on these
regions. The Commission expects to dctemii j ideal boundaries by

the end of June, 1992.



Chapter 3
Special Issues

Status of Regional
Government in the
State of Alaska

This chapter briefly raises ihosc issues which the Commission feels
should receive special consideration by this year's legislature. In
this case, they arc limited to two; the status o f regional government
in Alaska and die provision of compensation to die Commission.

From all indications, the current structure of regional government
in the State of Alaska is undergoing a shake-up. Economic and
political pressures to extend borough government to parts of the
unorganized borough arc playing havoc with die status quo. Orga-
nized boroughs, which have long been critical of disparities in state
funding for local services, arc turning to annexation in some cases
to increase their tax bascs.To counter annexation proposals, aswell
as to offset cutbacks in state aid which they loo arc experiencing,
residents ofsome regions in the unorganized borough have initiated

borough incorporation proposals of their own.

On the community level, first class cities in the unorganized
borough, are for die first time in recent years, considering reclas-
sification to second class status. They loo are suffering the effects
ofinequities instate fundingprograms.They cite the state's education
foundation formula as a primary example. Because of their first
class status, they do not rely exclusively upon die state to deliver
education services. Rather, they operate their own school district
and fund dieirown services on the same basis asorganized boroughs.
Thus, they must provide alocal contribution.

However, second class cities and unincorporated communities in
the unorganized borough, face no local contribudon requirement
since the state provides educadon through the REAA's. In the
current climate of reduced state and federal aid to local govern-
ments, there is little wonder that first class cities arc turning to
reclassification. It offers an attractive, if simplistic, solution; elimi-
nate the local contribution without reducing the service.

While die Commission can appreciate the interest in reclassifica-
tion, it docs not believe this to be the answer to anyone's problem.
State residents have clearly told the Commission tho*f*/ant alterna-
tive solutions. For many, reclassification, borough incorporation
and borough anncxadon arc simply not desirable. While residents
of the unorganized borough 'don't want more government’, most



agree Dial some change is inevitable. These Alaskans, who some-
times benefit most from the inequities in funding for schools and
other services, readily admit ihe shortcomings of the system.

There arc no easy answers to the problems associated will) the
current system of regional service delivery in Alaska. This is
witnessed by the rather haphazard evolution of regional govern-
ment in Alaska during 32 years of statehood. And while many
residents o f the unorganized borough may express a preference to
pay taxes in support of their schools rather than form boroughs, a
method oftaxation which is easy to administer, efficient, equitable
and capable of generating a suitable contribution may be elusive.

Thus, it is time that political leaders and public policy makers
carefully examine the current system of service delivery. System
inequities have stood for decades in Alaska. This is understandable
when one considers that funding formulae in place today were
designed for regional governments that were formed 25-30 years
ago. Political and economic changes have occurred during this time
which require that the formulae be re-examined by local and state
officials. The Commission has withessed the gradual awakening of
the puolic to the current dilemma. In response, it has passed a
rcsolutioncallingforacomprchensiveexaminationofstate funding
formulae to pruinote equity among regions and to eliminate disin-
centives for borough incorporation and annexation. A copy is ap-
pended to this report as Exhibit B. The Commission would like to
see the current legislature begin dealing with the situation.
*kkkkk

In each of the past four legislative sessions, bills have been intro-
duced which would have provided compensation to the Commis-
sion at the rate of S150 per day for each day the member attends a
meeting. Compensation bills were approved by the Senate in 1988
and 1990, however, the measures lagged in committees in the
House. In 1990, the bill died in House Rules.

It is evident from the activities profiled in this report, thatthe Local
Boundary Commission is an extremely active volunteer body. It is
quite different from the original Commission who first gathered
shortly after statehood. In fact, the state of Alaska was quite
different then. When the Commission was first formed, there were

Compensation
for the
Commission



only ;itx)ul 30 municipal governments. Understandably, the Com-
mission met only a Tew times ¢»Ji year and then made only a few
decisions. By contrast, there are 164 municipalities today. 'Die
current Commission typically meets 25 times a year, and renders
many more decisions. When it was first formed, the Commission
traveled little. Today, as this report shows, the Commission can be
found in any community from Barrow to Ketchikan. Frequently this
travel occurs under hazardous weather conditions.

The increase in die number of municipal governments and the
numbcrofmeetings orcxtem of travel alonc.do not fully account for
the additional demands placed on the Commission. Procedures
which were simple thirty years ago have grown much more com-
plex. For example, the Commission operated without regulations
until it was directed to create diem by aruling of the Slate Supreme
Court in 1971. Today, the Commission’s regulations lake up more
than 50 pages in the Alaska Administrative Code. Procedural
responsibilities have further increased with the relatively recent
requirement dial the U.S. Justice Department review and approve
every municipal boundary change. This includes incorporations,

dissolutions and annexations.

Compounding the duties of the Commission is the tendency of the
American public to litigate disputes. Given the typically controver-
sial nature of the issues brought before the Commission, it is not
surprising that decisions ofthe Commission are often challenged in
court. They have in fact been the subject of six landmark rulings
by the State Supreme Court. A host of other Supreme and Superior
Court decisions affect each and every action of the Commission.
The ever present threat of legal challenge demands that Commis-
sion members spend many days preparing for asingle meeting. For
example, die material considered by the LBC in the competing
boundary actions (Denali Borough and Valleys Borough incor-
porations and Mat-Su Borough annexation) consisted of nearly
1,2(X) pages of text and weighed over four pounds.

Obviously, today's Commission mcmlxms must maintain alevel of
expertise and pcrscrvcrancc beyond that to be expected of volun-
teers. Financial compensation is amodest request. In fact, th. fiscal
impact of the most recently proposed compensation would be
minimal. Based upon 25 one-day meetings per year with compen-
sation o f$ 150 per day, the total compensation to the Commission
would amount to $ IK,750.



