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low standard of proof, the limited nature of the defenses usually
available, the tremendous imbalance of resources between the state
and its law enforcement agencies and the individual claimant, and
the fact that, even 1if successful, the client will ultimately
obtain simply a return of what should never have been taken, most
sensible attorneys will defend such actions only on a retainer
and/or hourly fee basis.

Another example of how unfairness can occur is implicit
in the provision for summary administrative forfeiture procedures.
The Commissioner of Public Safety 1is empowered to institute
administrative forfeiture procedures on any citizen seized
residence, so long as the value of the property does not exceed
$100,000. (Proposed 812.38.060) A bona fide claimant may resist
this forfeiture by Ffiling a timely claim, thus resulting in the
necessity of proceeding with a judicial forfeiture, but only if the
person is able to post, 1in cash or bond approved by the Commission—
er, 25% of the appraised value of the property. How many Alaskan
families are able to post $25,000 simply to enable them to contest
an administrative forfeiture? How many lending institutions would
loan money to a homeowner for the purpose of attempting to defend
against a forfeiture where that property, 1in all likelihood, 1is the
only source of collateral for the loan? Obviously, the Bill will
lead to routine forfeiture of real property valued at or under
$100,000, not because the state 1is entitled to the property, but
because the property holders are financially unable to post the

cash or bond necessary to contest forfeiture proceedings.
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The law in forfeiture proceedings 1is complex. Its roots
go back to admiralty jurisdiction. It is not an area within which
a lay person can effectively ropreoent him or herself against the
state"s attorneys. Because most legitimate claimants will be
unable to afford or find counsel willing to represent them,

forfeiture proceedings will frequently end 1in erroneous results

based on an wunfair process. One side will be represented by
experienced state-employed counsel, and the other side will be
adrift in a complex area of law without assistance. The outcome of

the proceedings, accordingly, will reflect less the merits of the
state"s claim, and more the inability of even deserving property
holders to vindicate their rights,

Recommendation s

¢)) Court-appointed counsel should be made available to
indigent persons 1in defense of forfeiture proceedings 1involving
their primary residences, primary means of transportation, or any
other substantial claim.

(2) An individual®s vresidence and primary means of
transportation should be exempted from the requirement that a
claimant post cash or a bond in the amount of 25% of the value of
property subject to forfeiture.

Some of the unfairness discussed in preceding sections
could be minimised if the senate Bill were amended to provide a
statutory right to court-appointed counsel for indigent claimants
under certain circumstances; Tfor example, where the property sought

to be forfeited has "substantial" value, consists of the claimant®s
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primary vresidence, plays a substantial vrole 1in the <claimant®s
ability to pursue his/her livelihood, and/or consists of a valuable
license. See, e.g., Resek v. state, stmra. 706 P.2d, at 294-96
(Compton, J., dissenting) (civil/criminal label should not
determine availability of counsel where consequence of forfeiture
is "heavy enough”™ to 1indicate criminality); Baker v, City of
Fairbanks, 471 P.2d 386, 402. & n.29 (Alaska 1970) (loss of valuable
license indicates criminal nature of proceeding).

4. The Senate Bill Must Provide

An Exemption For Attorney*b Fees.

The wunfairness mentioned above 1is exacerbated by the
potential for the forfeiture statute to be used 1in an effort to
recoup monies paid by criminal defendants/potential claimants to
attorneys for representation in related criminal proceedings. See,
e.g. , proposed 812.38.090(a)(1)(A)-(C); &12.38.080(d)(2). Such
efforts raise a host of issues, many of which derive from possible
interference with, or impingement of, an accused"s right to
effective assistance of counsel. To the extent the statute is
applied without an exemption for bona fide attorney fees for
representation in related criminal proceedings, the Bill will serve
greatly to increase the public cost of providing counsel to persons
who, by virtue of forfeiture proceedings, or the threat thereof,
will be unable to retain their own lawyers.

Recommendation»

(D) Bona fide payments of attorney"™s fees for represen—

tation in related criminal prosecutions and/or in defense of

7944/ja » Page 12



forfeiture proceedings should be exempted from the forfeiture
provisions, and should not be able to set-off by governmental
pursuit of other assets. N.Y. CPLR Art. 13A &1311(12); New York
Penal Laws 8480.05(3).

S. Expanded Forfeiture Provisions May

violate State Double jeopardy Principles.

In United States v. Haloer, 490 U.S. 435 (1989), the
United States supreme Court held that a civil sanction constituting
punishment may not be 1imposed Tfollowing a criminal prosecution
based on the same conduct without contravening the double jeopardy
prohibition against multiple punishments. In doing so, the Court
rejected reliance upon artificial labels such as "criminall and
"civil,” finding instead that certain "civil” sanctions could be so
substantial and out of proportion to any reasonable compensatory
purpose that their imposition constitutes "jeopardy"™ for purposes
of the Fifth Amendment. Clearly, certain forfeiture proceedings
could result 1in consequences sufficiently severe to constitute
jeopardy, thus barring subsequent criminal prosecutions 1involving
the same conduct; conversely, a prior criminal prosecution could
preclude subsequent resort to the forfeiture mechanism. But see
United States v. One Assort of 89 Firearms. 465 U.S. 354 (1984).

The right to be free from double jeopardy under Art. 1,
89, Alaska Constitution, 1is even broader than its federal counter —
part. Whitton v. State, 479 P.2d 302, 309-10 (Alaska 1971). See

also Shaqgloak v. State, 597 P.2d 142, 145 (Alaska 1979) (due

process). There is a substantial likelihood that, by melding civil
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and criminal forfeiture concepts together, by authorizing forfei —
ture of private residences for the most minor felonies, and by
providing for far-reaching methods of seizing additional assets,
the application of the forfeiture scheme provided for in the Senate
Bill will result in violations of the state double jeopardy clause.
6. The Senate Bill Must specify That

Illegally Obtained Evidence May Not

Bo Used In Forfeiture Proceedings.

Notwithstanding the general hostility of federal courts
to the exclusionary rule, which prevents the admission 1in certain
proceedings of evidence obtained by unlawful searches and seizures,
it has long been established that the rule applies to civil
forfeiture cases, because of their "quasi-criminal” nature.
Accordingly, 1illegally obtained evidence 1is 1inadmissible 1in such
proceedings. One 1958 Plymouth Sedan v. Pennsylvania. 380 U.S. 693
(1965) . Still unresolved is the question as to whether or not the
property itself may be suppressed if it has been illegally obtained
by state agents, thus definitively concluding a forfeiture action.

In contrast to federal courts, the Alaska appellate
courts have demonstrated a strong commitment to maintaining the
exclusionary rule, not only as a deterrent against unconstitutional
and statutory violations by law enforcement officers, but also to
preserve the integrity of the judiciary - that is, to prevent the
court from becoming a party to unlawful searches and seizures.
See, e.g., Waring, v. State. 670 P.2d 357, 362-63 (Alaska 1983);
Cruse v. State. 584 P.2d 1141, 1146 n.13 (Alaska 1978); State v.

Sears. 553 P.2d 907. 912-14 (Alaska 1976).
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The Senate Bill should make explicit the conclusion of
the United States Supreme Court in One 195ft Plymouth Sedan - that
illegally obtained evidence is not admissible in forfeiture
proceedings, particularly where the basis for forfeiture is
asserted criminal conduct,2 A failure to do so v/ill result in a
situation in which a tremendous incentive 1is provided for law
enforcement agencies to commit unconstitutional 1intrusions. Even
if illegally obtained evidence 1is suppressed 1in the criminal
prosecution, it would still be able to be introduced in forfeiture
proceedings which might very well result in an even more costly
sanction against the individual than a successful prosecution.

Moreover, proposed &812.38.100 creates a financial 1incentive for

state law enforcement agents to maximize their use of the forfei
ture procedure. in order to protect the privacy rights of all
citizens, and to maintain the integrity of the judicial systenm,
illegally obtained evidence should not be admitted in forfeiture
proceedings.

Recommendation:

(1) The Bill should be amended to provide that illegally
obtained evidence 1is inadmissible in forfeiture proceedings.

(2 The Bill should be amended to provide that if the

property allegedly subject to forfeiture has been illegally seized,

2 It is unclear whether Alaska Rule of Evidence 412, which
prohibits admission of illegally obtained evidence "in a criminal
prosecution,” applies to civil forfeiture proceedings. It would
appear the rule is clearly applicable whenever the forfeiture 1is
predicated upon the 1identification of particular property 1in a
criminal 1indictment.
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then it must be returned, and subsequent forfeiture proceedings

cannot be instituted against it.

7. Additional Observations.

The foregoing constitute only a email portion of the
problems with Senate Bill 192. Other issues include the following
points.

As indicated, tho provisions in the Bill which permit the
proceeds of forfeitures to end up with the Department of Public
Safety create tremendous potentials for wunlawful searches and
seizures and abuse of the forfeiture process. Any general
forfeiture Dbill should mandate disbursement of any proceeds of
forfeitures to the Department of Health & Social Services for the
creation, expansion, and maintenance of programs providing drug and
alcohol rehabilitation, or other such social services.

Jurisdiction becomes a problem. Currently state court
prosecutions may be coordinated with federal forfeiture proceed—
ings. IfT the state expands its forfeiture provisions, then the
Bill should include a prohibition against state enforcement
officers initiating federal forfeiture proceedings.

The Bill px-ovides that property forfeited 1in state
proceedings may be transferred to the United States Department of
Justice. Any such transfers should be prohibited. It is an
unjustifiable expenditure of state resources to initiate, pursue,
and succeed in forfeiture action which culminates in the grant of

the forfeited property to a different sovereign.
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Proposed &12.38.020(a) (2) (A) purports to permit a peace
officer to seize property allegedly subject to forfeiture without
d court order as Tonstitutionally permissible or otherwise
authorised by law. e This provision 1is hopelessly vague,
encourages warrantless privacy invasions, and contains no limits
upon the discretion of individual officers.

Proposed 512.30.030(a) purports to limit the requirement

that notice of seizure be given to individuals known to have a
financial interest of more than $1,000. Notice must be provided to

any persons known or believed by the state to have a financial

interest in the property seized. To fail to provide notice for
individuals, knowing that they have a financial interest 1in the
property, constitutes a taking without Just <compensation in

violation of the Alaska and United States Constitutions.

Proposed 812,38.040(b) purports to authorize the state or
claimants to request the sale or other disposition of property
seized prior to the entry of an order for forfeiture. While this
section provides detailed requirements of the showing which a
person claiming an interest must make before requesting such a sale
or other disposition, it appears that no such requirements regulate
the exercise of state discretion as to when to request a pre—
forfeiture sale. Moreover, the statute provides no provision for
specific notice to be made to potential claimants concerning the
possible sale. Indeed, reading the provisions of the Senate Bill
together, it appears that the state could seize property and

immediately request its sale or disposition, all prior to the time
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by which it 1is required to have provided notice of the seizure to
potential claimants under 812.30.030(a).

Proposed 812.38.050(d), providing for preponderance as
the burden of proof/ 1is constitutionally deficient. At least cleat
and convincing evidence should be required before valuable
licenses, personal residences, and other substantial interests may
be forfeited to the state. Dep"t of Law Enforcement v. Real
Property. Etc.. 588 So0.2d 957 (Fla. 1991).

The failure of proposed &l2.38.050(e) to provide for
trial by jJury in contested judicial forfeiture proceedings 1is
unconstitutional. Dep"t of Law Enforcement v. Real Property, Etc.,
588 So.2d 957 (Fla. 1991).

Proposed 812. 38 .050 (g) may be unconstitutional as applied
in particular cases under principles of estoppel/due process and/or
double jeopardy.

Persuasive authority requires an adversary hearing prior
to the seizure of real property, and a showing that less restric—
tive alternatives to seizure pending determination of a forfeiture
action are inadequate. Dep~. of Law Enforcement v. Real Property.
Etc. , 588 So.2d 957 (Fla. 1991); United States Premises and Real
Property at 4492 S. Livonia Road. 889 F.2d 1258 (2d Cir. 1989).

Finally, the failure of the statute to specify additional
defenses ether than innocent third-party interest renders the
provisions subject to constitutional attacK on the one hand, or, on
the other, to an enormous amount of litigation concerning the

availability, elements, and applicability of other potential defenses.



CONCLUSION

It may toe that a carefully constructed, procedurally
fair, and judiciously implemented statute which provides procedures
for forfeiture of proceeds from, or instrumentalities used 1in, the
commission of the most Berious drug or alcohol offenses 1is a
desirable legislative goal.* Donate fill! 152.- however, is a
procedurally unfair, constitutionally deficient proposal, which
will result in the overbroad application of disfavored forfeiture
proceedings 1in virtually every felony drug and alcohol case.

while the Bill may be an effective way of divesting
citizens of their private property, it is not narrowly tailored or
closely fitted to divesting only those who have actually used the
property 1in, or benefitted from, criminal conduct. Instead, it
will encourage privacy violations by providing an affirmative
financial incentive for law enforcement officers to conduct suspect
searches and seizures. It will result in a massive redistribution
of private property, not because accurate determinations have been
made of the connection between the property and crime, but simply
because very few individuals will have the resources or incentive
to enter into forfeiture fights with the state. The methods and
consequences of an expansive forfeiture scheme are offensive to
peculiarly Alaskan beliefs 1in, and commitments to, the importance
of individual privacy, preservation of private property, guarantee
of fair process, and minimization of discretionless government

intrusion into private lives.
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JAMES L. CLOUD
0301 E. 130th Ave.
Anchorage, AKk. 99516

March 24, 1992

Senator flrljec Sturgulewski
Alaska state Legislature
State Capitol

Juneau, Ak. 99801-1182

Re: SB No. 192 Forfeiture of Property

Dear Senator:

After recently learning of your bill, I am compelled to point out some
serious shortcomings that should be corrected in this legislation. A
partner and | are learning first hand of the unfair treatment to

innocent parties that have a financial interest in property that 1is the
subject of a forfeiture.

Neither the federal law or your proposed bill provide adaquate
protection to persons having liens or other financial interests in the

subject property. The forfeiture process is long and cumbersome. In
cases where there are multiple owners, the "final forfeiture"” test could
be years from being resolved. IT the government has seized the

property and started the forfeiture process, the "innocent interestea
party" is prohibited from foreclosure on the property, but receives no
payments from the government, even though the government may be
collecting rents and income from the property.

Just imagine a retired widow that is the beneficiary of a deed of trust
on the family apartment building and living off of the monthly

payments, or a divorced mother trying to support her family. The current
owner (perhaps once removed) 1is accused of a crime described in your
bill and the government starts a forfeiture action on the property and
seizes the property. Under the custody of of the court, the government
collects rent, but does not pay the underlying lienholders their monthly
payments, even if there 1is enough income to do so.

I have been told by federal law enforcement officers that the appeal
process can go on for years. What happens to the rights of the retired
widow or the divorcee? How does she live while the wheels of justice
turn?
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Please reconsider your bill and provide better protection for innocent
parties. The federal law is a poor example to pattern our state law.
Lawbiding Alaskans will not be against stiff penalties for criminals,
but lawbiding Alaskans expect to be afforded some basic protection in
the process. The government should be required to pay off all liens

upon seizure, or at least keep payments current.

Sincerely,

ahmes L. Cloud
(907) 345-5903 Home
(907) 265-281.6 Work

cc: Rop. Dave Choquette
Rep. Betty Bruckman
Rep. Larry Baker
Rep. Eugene Kubina
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Supreme (Tourt of Alaska.

Auk dO, IJHS

Rehearing OraMcd in I'arl and Opinion
Amended Oct. 2 and Ore. 15. 1985

_Proceeding was instituted liy the State
against a property owner to forfeit varmint
types of property used or intended for use
hi-connection with alleged violation of the
slate drug. laws. ~The Superior Court.
Third Judicial District, Anchorage, Kurl S.
Johnstone and Milton M. Suuter, JJ., grant-
ed owner's motion for court appainted
counsel in one proceeding, hut denied a
motion in other proceedings, and n'vner'n
?etmon to review denialS was granted.

he Supreme_Court, Rabinowitz, 0J., held
that: |1) an in rem *proceedmg for forfei-
ture of vthou* type® of .roper,t% used or
intended for use in connection with a felony
violation of stale drug law* is intended as a
civil, not a criminal, Sanction and, hence is
not a "criminal prosecution” within provi-
sion of Constitution affording an accused a
right inall criminal prosecutions to appoint-
ed counsel ut public expense, and _ﬁ!) in
situation in which there are no criminal
charges, pending or civil in rem forfeiture
proceeding has not been stayed, discretion
IS vested in trial court to require that coun-
sel be provided to an indigent claimant, at
least for purpose of _proteqtln? claimant's
privilege against self-incriminafion.

Remanded.

_ Compton, J., dissented and filed opin-
ion.

. Criminal Law "=>6412(2}
A "criminal prosecution” in context of
grovmon of Constitution JConst. Art. 1
11 affording an accused a right in all
criminal prosecutions to assistance of coun-
sel includes uffenses for which a direct

T0f. PACIFIC 'IKPORTKU. 2d SMMKS

penally muv he iiieuieerulion. -(lien.,,
wliu-n"muv result in j loss ul a valuable
license, and uffenses lor which fine on
Posed la heavy eiiuiigii to indicate rriminah
y, because stch a linn could |« taken as a
gauge of ethical anil -mini judgments ut
community
See ﬁutiliioiimi Wuidv and Pluavey
fm_other tudiual tonvirinlioin and

definitions

2. Criminal Law <S36)[,2(2) _

_Anmrem ?roceedmg fur 10rleilure of
variuus types o prope,rtz use | or intended
for use in connection with n fe. my violation
of stale drug lawn is intended us a civil, nut
a criminal, "-auction and. hence is lint a
"criminal_ prosecution” within ]Rruwsmn of
Constitution (Const, Art. I, § 111 affording
an accused ,a,ng%ht in all rp.minul prosecu-
tions to apjximted counsel ul public ex-
pense. AS 17."1011I).

3. Criminal Law £36)1.211)

_Indigent dal not have a constitutional
right tu assistance of counsel ut jnihlic ex-
Bense in separate civil in rem |irocecdin
rought hy stale to forfeit various types u
pro?,erty used or intended for use ‘in con-
nection ‘with indigcnl's aIIegied violation of
sltaga ]dlrug laws. “AS 17."10.110; Const. Art.

J. Action <8
Criminal Law <=y

_ Self-incrinimatiun issue can he resolved
simply hy slaying independent civil in rein
forfeituré proceeding until Criminal prose-
cution is concluded and, when claimant so
requests, whether or not he IS indigent
trial court should stay proceedingand
should apply use and derivative use Immu-
nity to protect claimant's pnwlegoe aqamst
self-incrimination,  AS  17.30.110, 17.30-
llli(c); U.S.CA. ConstAmend.

5. Criminal Law <£36)1.2(1) .

_In situation in which there are no crim-
inal charges pending or civil in rem forfel-
ture proceeding has not been stayed, dis-
cretion is vested in trial court to require
that counsel he provided to an mdlgent
claimant, at least for purj>ose of protecting

ItKSFK v.

<N, *e .U»r;jjm -

['iaiin.iii  pinili-gc .ig.iuiM i-Iliniriiiiiiia
jiiiii - AS 17111 till, 17 Hnnti, USt A
Const Amend >

Diina-l K_Wnifrei-. [Vfltins. Com, .Stolin,
Olsi-ii A Williams. Anchorage lor pi-lilinn

o

David Maiiihi-uiH-r, Asst Ally. Hen . An
chorage, and Norman C, tgunucll, Ally,
(ien . Junt-iiu, for responden

OPINION

Hefire  RAILNOWITZ, CJ. and
wIRKK. MATI'HKWS, COMPTON and
MOORK. JJ

KAIIINOWir/.. Chief Justice

Tins |ietition preseiita the question of
whether an indigent claimant has a consti-
tutions! right to appointed counsel lit public
expense inan m rem forfeiture proceeding.
We hold that such an actum is not a 'Yrimi
liul prosecution” within the meaning of Ar
tide 1, Section 11 of the Alaska Constitu
tion, which provides that "|ijn all criminal
prosecutions, the accused shall have the
right to . have the assistance of coungel
for his defense." However, we recognize
the potential fur unfairness, when thé for-
feiture action precedes a criminal proseru
lain, and thus we further conclude that
certain cases the trial court in its disciviom

1. AS I.71.01U provides.
(at a liervun cuiiinnlv lhc -roil- .1 mu-
tonUutl involving a conlfollcd subsume il
ihc lirvl dcKice if the person

It) engage, in a continuing criminal emcr
prise.
‘Conunuing criminal enleiprise’ i, dclincd in
subsection (b].

2. AS 11.71.030 provide,:
a) . a per,on commit, ihc crime, of mis-
go)nduci ir?volving a controlled SUDSEANCE m
die third degree il the person
11) manufacture, or deliver, anv amuunl ol a
schedule 11Anr I1IA controlled suhsiancc wuh
inieni lu manufacture or deliver:

3. \V517.30.110 provide:
[ters subieatoloenure. The lollowmg may
be lorleucd lo ihe stale:
(I1a controlled sub,lance which ha, been
manufactured, distributed, dispensed, ac*
rotplo-a

VTAIT- va.ka  JSJ
mu
m.iv_require lui an gpominn-m m mini
sel lit- mail -
LVritODI ITION

_ Pitiliiini-r Mi-iahller N Uvsnk, Sr sa»
linnii-'l hv_ail Anchur.u?l'. grand jury mi
un* count -if imoumuiil’ involving a” con
trolled mhslince ill The lust degree, ill
violation of AS n 71 UKHaHdl, and
counin of iiiisroliifucl involving a controlled
substance in the llurd degree, in violation
of AS Il 7L nJIHaHI'L

Alaska Statute 17 1K) 112(a) provides that;

Propert?/ listed in AS_IfIif) 110 may be
forfeited fo the stale either upon convic-
tion of Ihe delenilunt ol a violation of
this chapter or VS I 71, or upon_ judg-
ment of a court in a separate civir |iro-
feeding m rein. The court may order a
forfeiture in the in rem.||rn,ceed|n(_1 if it
finds that an item specified in AS 17 J0
110 was used during or in aid of a viola
tum of this chapter'or AS 1171,

Approximately two weeks after Resek was
indicted, the” slate initiated four in rem
forfeiture proceedings ogams' |iroperty in
which Resek claimed'an ownership interest.
AS 173110 provides for the forfeiture of
various types of propertK used or intended
for use in connection with a felony violation
of the slate drug laws 1 The statute reach-

tluucii, nr [>mse*sed mi violation ol this chap-
ter or AS Il 71

(2) raw. material*. product*, and equipment
which ate used or intended lor uvc m manu
(ailuring. diMritnilmg, lumpouitdmg. prixe*v
trig. delivering, importing, or cxponmg a con
trolled subuanic which t* a Iclony under this
chapter or AS 11-71

()) pro|>crtv which is used or intended lot
use as j container lor pto|>criy described in
(1) or (2) of this section;

(4) a conveyance, including hut not limned
to atrciall. vrhulc* »r vessels, winch has been
used or is imcnJed lor use in transporting or
m anv manner m lacilitaiing the iranspnria
non. vale, icicipi. possesstott. or concealment
ol propcitv Jesciibed in (I) or 12> 05 this
section m viulaiion ul a Iclony olfensc under
this chapter «r AS Il 71. however.

A) a conveyance may not be loileitrd on
der this paragraph il the ownrr ol the convey
ance establishes bv a preponderance ul ihc
evidence, at a lieanng belore the court a* the



J90  Muka

Atto.il ronlrabaml. profits ;r<un the il
legal activity, .nnl atsela iliat llioilgh ar
quirt-,I Irgiliinaiely, were Ak.H'iutrtl witli
llit* eoliiinisaion of llie efirno. Tin* properly
at lknti* here ean lie ehutklfltui under tub
section 111 of Dial Matole, which allow* fur
lhe forfeiture of conveyance*, and kiibsee
tion Hi), which allows for the forfeiture of
proeeeds from illegal drug transaction*.
The items include five uulomohllea. 95 ivo-
ry carvings, anil approximately $19,500 in
jewt-Irv and otutli

Hesek, thinning to he inihgi-iil, moved for
court ap|Miinted counsel in thn four forfei-
ture proceedings 1IN one action hii motion
was granted, m the other three the motion
was denied, with one superior court judge
commenting thut "tills represent* a civil
action, nut a criminal action " We
granted Itesek's jietition to review two of
the denials.1

_Forfeiture laws have often been criti-
cized as being harsh and inflexible,* yet
the>{ have survived numerous constitutional
challenges. At common law in Ltl?|§lm|
traitors and felons automatically forfeited
all their real and personal property (u the

Crown. Since those convicted of suchl p

crimes were generally executed, the forfei-
ture iienalty was felt most severely hy the

Iner ol fact, ihat uk ul ihc conveyance in
viobliun id ihit chapter or AS 11.71 was coin
milled by another person and dial the owner
was neiiher a consenting parly nor privy lo
lhe vio'auon;

(B) a forfeliure of a conveyance encum*
bered by a valid security mteresi ai ihe lime
of seizure is subjecl lo Ihe interest ol lhe
secured parly d the secured parly establishes,
by a preponderance ol Ihe evidence, al a hear-
ing belore ihc court as ihe Iner ol fact, dial
use ol the conveyance in viultlion of llus
chapter or AS 11.71 was commil-cd by anoth-
er person and Ihal ihc secui | parly was
neither a concerning party noi privy lo the
violation;

(1) books, records, and research products
and materials. Including formulas, microfilm,
lapes. and data, which are used in violation of
this chapter or AS 11.71;

(A) money, securities, negotiable instru-
ments, or other things of value used in finan-
clal transactions derived from acliviiy prohib-
ited by this chapter or AS 11.71; and

Dili I"A IIFIf HIKI'IRTKH. it SKKIKS

jilfi'lidrr o hull - \[Ji-r -.11lining il. mil,
jii-ndrmn- - llini*'d Slain rtiudial<-d ting
,lrucn_rl- of forii-diirc. ol i-Male-," .mil
utm-il, mrri-uMiigiy to > jim- ol in ri-m
forfi-iiino prucvpdinga, which focun not on
tim criminal. hut mnu-ad on lly>_|,n,[«-nv
used in connt-rllitll wilh tin- cruioii.il ,n hvi
t){ i tim pruIH-rtY Hint is priMio'dnl
¥f*inat and, by resort to a legal fiction,
bald guilty and rondcmnrd a*"though it
were ‘rondciout VAd rapahls of forming
enminal intent, i'resen Iy, these law* aré
widespread and reach virlu.illv anv I\ fie of
lirnjierty that might he used in the conduct
of U criminal enterprise.*

The statutory scheme at issm' here is
typical of modern day. forfeiture and has
many features comrividy axxneiulcd with
civil an-eellm%B. Tin- state may seize the
progerty and Take it Into custody ujion a
probable cause showing that the proper?
Ui subject to forfeiture.” AS 17.J0.IU, _If,
after publication and nutice, no one claims
an interest in the property, the items are
ordered forfeited without anY further |iro-
ceediugs. AS 17.30.1t((>) In Ihe eventa
claimant does ap[>ear. a trial is held before
the eourt. sitting without a jury. AS 17.
90 Illifc). The government hears the initial
urden "of demonstrating probable cause
for the seizure. If the government satis-
fies its burden, the [irojierly owner must

(7) a firearm which is sistble. carried dur
mg. or usrd in furtherance ol a violation ol
this chapter nr AS 11.71.

. lie was determined indigent lor purposes of
ihe criminal prosecution.

5. itesek's petition did not request review of
Judge Douglas Serdahclv's older denvmg his
motion lor appointed counsel.

6. Seeg., A id hi Relnm Qrinirel Fartel
lue ﬁlglh’ E%]HdCCEW llarvI.R. 192V
(1984); llerz. Michae| I;.. Forfeure Salines
and I}E V\arTart RQUIrETeNL. 48 Umv.Chi-LK-

960(1981).

7. 4 W. Blackstone, Commentaries 374-82.

8. Se Gihro Tdeb » Featon \Vathr Uatme
Co.. 416 U.S. 663. 683. 94 S.Ct. 2080, 2090-2091.
40 L.lid.2d 452 (1974).
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rii, u 0%-ta lenf.tUifc* WitSi

i-nlabhvh. try a |ir*'liiim)»-ramv u) the ,-vt
delire, ih.ii lhe property is mil forfeitable.'

_This court has previoiiklv rmtgutzi-il the
liilioii.il iiaiuri- of the milnm of "guilty
chattel" and i otichided that ihe due prm'ess
clause places limit* oil the .Scojie of Ihe
forfeliure acliuii. In Slate p litre, GG
IVAJ 101 (Alaska tonlg. the issue wdui
whether the stale could ucquire through
Jorfeiture an airplane used to transport
illegally taken game, even thuugh the own-
er was not a participant in thu criminal
enterprise. We reviewed the varum, jitir-
(Nines underlying forfeiture and concluded
that none is served when the property own-
er is an "innocent iicn-negligent third par-
ly." hiat 214. Tills constitutional restric
tion is expressly recognized in AS 17.110-
L10(4LLAl, which provides lor Ihe remission
of seized conveyances if thu owner can
establish that the felony was committed hy
another fierson and that the owner was
neither a consenting party nor privy to ihe
violation.

[ Section Il of Article I of the Alaska
Constitution guarantees numerous ntqhts
to Ihe accused in a criminal [irosecufiun
including (he right to (he assistance- of

9. AS I7.J0\ 110<4).  See aho cases itileiprtimg
21 U.SC. \ 881. Irom which ihe Alaska statute
was p.titcrned. eg*, U'l'[ﬂg §3ES \. 5 h-

[ SS| rSupp. 314 (Fla.1982).

Saes = 250 In US 1 689 F.2d 10
(2nd Cir-1982).

10. Section |l provides in loll:

a In .ill criminal prosecu-
tions, Ihc accused shall have (hr right in a
specdv and public Inal, bv an impartial |urv
ol twelve, except that the legislature mav pro-
vide for a jury ol not inoic than twelve nor
less than six in coutts not ol record. The
accused is entitled lo he mlormrd ol the na-
ture and cause ol the accusation; to be re-
leased on bail, except lor capital olfensvs
when li e proof is evident or the presumption
great; to be conlronted with the witnesses
against him; to have compulsory process lor
obtaining witnesses in his favor, and to have

the assistance ol cqunsel for his dclcnsc.
In NBH‘[%’ * A’T?U‘Eg& 490 F2d 910. 913
(Alaska 1971) it was determined that the right to
assistance of counsel includes the right to coun-

itiui.H il pithin® "Mini, [ if (In* iitiie.nl
cannot allurd euiinxrl * Tin* nturl luia
dcliinil  Vrtmmul prosi‘cutmu.” .1* that
min_it tisnl m Article I, as imin.luip, il
ollni.n. for winch a direct Rtm.uuv may i
mcarn-raiioii. UlolfniHes whtrfi mav rmiult
iie 1lie lux* of a valuable license. and 1q)
offense* for which the fine imposed in
heavy enough to indicate criminality, he-
cause null a fine could he Liken an a
Kuuge of (e ethical and social jud“meiit.i
«if the community "~ linker p. City nf
Fairbanks. 171 1 dd 00 and n. l'(!}
EAIau.ka 10700 Although linker concerne

he rij:tl to jury trial,"we held in Alemn

tier ~ City ofAnchora?e. 110 1*id 010,
013 (Alaska 1071), that there is no justifi-
able reason for defining "criminal prosecu-
tion" any differently when referring to the
rijjht to counsel.

(2) A claimant in a forfeiture action
does not face loss of liberty as a direct
result of the forfeiture action, nor does lie
face loss of a valuable license. The issue
then is narrowed to whether forfeiture m
equivalent to the imposition of a fine so
heavy Uial it indicates criminality. This
issue is realiy one of legislative intent, and
we concludethat the nature of the forfei
ture penally clearly indicates that it was

sel ptovided .it no chaige when the accused is
indigent.

11. fhe right to counsel under the Alaska Consti-
tution is more expansive than the corresponding
tight under the Sixth Anéir]cimenh_io_the United
States Constitution. In v. linais, 440 U's
367, 99 Sit 1158. 59 LHd 2d 383 (1977), the
Court held that the light to appointed counsel
applies only to indigent* who lace a deprivation
of liberty.

The Amcncan Par Association recommends
that counsel be provided “in all proceedings
arising Irntn or connected with the imitation *|
a criminal action against the accused re
gardless ol the designation ol the inbtmal m
which they occur or classification ol the pm
cccdmgs as civil in nature.™ Providing Delruse
Services. Standard 5-4 2 (Approved drale 1979)
This does not assist Kcvek. since Ihc in irm
forfeiture proceeding is independent from any
criminal prosecution Ihal mav he initiated  lhe
question of whether the lortciiuie is nsell a
“criminal action” lemams. The ALIA standaids
do not define this term



M2 Alaska
rtitiilod & 4 auil, it a qinirdl, -ac
mil

Tin* statute would not encompass such a
broad range uf conduct if tilt' legislature
were concémed only with providing a crimi-
nal penalty, As sfaled previously, projier-
tv mav he frlciled even if the owner is not
criminally culpable for the dlegal use lo
which (he property lots been pul. Under
Hire, property oiay be forfeited if the own-
er merely facilitated the crime, however
passively; as_lung as he had reason to know
0j its commission. By contrast, a person
‘memul he convicted as an accomplice to a
crne without a showing that he intention-
allz encouraﬂed or assisted in the crime.ll

urther, the furfeiture law dues out at-
tempt to tailor the amount of loss suffered
through a forfeiture to the degree of culpa-
bility—lo fit the “punishment’ to the
crime. The forfeiture penalty may he high
for some, and negligible or nonexistent for
others who are a5 deserving or even more
deserving of criminal punishment."

We recognize Ihal a?pllcatlon uf the for-
feiture laws can result in severe luss to a
property owner, and that there, clearly is a
Rlumtlve component to the forfeiture laws."

onetheless, the absence of an?% correlation
between the culpability of the property
owner and the size of the penulty Indicates
that the Ieglslature had additional aims in
mind. In Grayinll v. Stale. 545 P.2d 629
(Alaska 11)76) "this court recognized. the
strong deterrent aspect of the forfeiture
laws.™ As the United Slates Supreme Court
reasoned in Calero-Toledo v. Pearson
Yachl Leasing Co.. 416 U.S. 663, 683, 34
S.Ct. 2080, 209, 40 L.Ed.2d 452, 471 (1974),
to the extent that forfeiture_provisions ap-
ply to those who are not guilty of a crimi-
nal offense, "confiscation may have the

)2. Of course, such an inquiry icquircs an exam-
malum intu Ihe aciual nature ol the forfeiture
law. The legislature s staled intent is nut con-
trolling.

13. ™1 is essential Ihal lie in some way ' ..
associate himsell with the venture, that lie par-
tlcipate in it as in something lhal he wishes to
bring about, that he seegb_y his action to make
it succeed."* V. a% 550 P.2d 830, 841
(Alaska 1976), quoting V. €. 533 H.2d

25. 29 (Alaska 1975).
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desirable olfoci of inducing them to excr
cist' greater care tit transferring possession
of Ihetr property.”

Federal courts inter[l)reting the forfeiture
law, 20 1J.SC. 5 881 119811 Ihe model for
Alaska's statute, have also concluded that
such an action is not so punitive to either

purpose or effect as to negate the Congres-

sional preference for the civil label.” In
Untied Stales € H.SOO In United Stairs
Currency, 689 F.2d 10 (2nd Ctr.1982). Ihe
claimant argued that forfeiture under 21

US.C. §881 constitutes criminal punish-

ment and thus_ due tprocess is violated hy
placing the hurien of proof upon the owner
once probable cause has been established.
The court noted the many legitimate reme-
dial, nun-punitive pur|tosés:
These Include impeding the success of
the criminal enterprise Ty eliminating its
resources and instrumentalities, dimin-
ishing the efficiency and profitability of
the business hy increasing the costs"and
risks associated with it, and helping to
finance the giqve[nment's efforts to com-
bat drug tratficking.

Id. at 13. See also Kane v, McDaniel, 407
F.Supp. 1239, 1242 (W.DKy.1975) (forfei-
ture not punishment for cnme hut rather a
tool used by the state to restrict and pre-
vent criminal enterprise); United Slates v.
One 1372 Dntsiin, 378 F.Supp. 1200 (D.N.
11.1974) (forfeiture helps cripple druP traf-
ficking hy depriving narcotics peddlers of
the tools of their trade).

The United States Supreme Court recent-
ly ruled that double Heopa,rdy does not pre-
clude the holding of an inrem forfeiture
proceeding against illegally used firearms
after an acquittal in a criminal action based

14. The dissent. which proposes a case by-case
approach, ignores this unique feature ol ihe
(ortruurc law. Since there is no relationship
between ihc value ol die properly and lhe culpa-
bility ol ihe owner, u is ddficuli lo undeistand
how Ihr question ut whether lorlciture is a
“criminal prosecution™ turns on die ainounl ol
property involved.

13. Se Qahill s« Sale, 545 P.2d 029 (Alaska
1976).

. IIKSKK

Y. STATE

Alaska 2f.1
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oIl (tic lilenlic.il enndurl I ulled Slates F
One Asmrimenl al XV Pnrnrms. 165 US,
354. 104 SI't. 1099, 79 L.i."il 2d 361 (1984) *
The Cuiirt examined a number of consider
alums and concluded dial the claimant had
failed to establish that Congress has pro-
vided a sanction mi punitive as lo "Irans-
I0r|mJ what was clearly intended as a civil
remeg into a criminal penally." 1d. at
371, 104 S.Ct. al 1107, quoting [(cx Trailer
Co. I {trilled Siales. 391) I1 S 148, 154, 76
S.Ct. 219, 222. 101) I. Ed. 149 (19561." The
fact that the proscribed behavior in that
case was already a crime was the only
feature lending support for calling forfei-
ture u criminal penalty. However, the
Court cuncluded that even that indication is
not as strong as it may first appear, since
the legislative branch may impose both a
criminal and a civil sanction fur f(he same
act or umissiun, and since the forfeiture
statute covers a broader range of cunduel
than dues the criminal code.

(31 We conclude that the forfeiture ac-
tion at issue here is a civil proceeding anil
not a "criminal Prosecutlon" within ihe
meaning of Article |, Section Il of the
state constitution. It follows that an indi-
gent claimant does not have a constitution-
al right to the assistance of counsel at
public expense in a separate civil in rem

16. The Supreme Cuuit also held lhal Ihe ddfcr-
cnce in lire ictaiive burdens ul pruot in ihe
criminal and civil actions precludes ihc applica-
non ol the doctrine ot collateral esioppel. td.
465 lids, at J68. 104 S.Ct. ar U4,

AS 17.3(3.112 provides lhal a "conviction or
convictiun ol a lesser utlcnse* Is no dclensc in
lhe civil in rem action.

*7. The tests Iradilionallv applied lo determine
whether an Acl ol Congress is (serial or icgula
lory in character ate enumerated in lhe Su-
preme Court's opinion:

“"Whether the sanction involves ail atftrnianvc
disabiluv or restraint, whether Il has histori-
cally been regarded as panisliinem, whether it
comes into plav only nil a IniJing ul utcnici
whether lls operation will promole ihe uadi
nunal aims ul punishment . wlielhei die
behavior lo which il applies is alieauy a
crime, whether an alternative puipuve to
which il may rationally be connected is as-
siinabie lor it, and wheincr il appears exccs-

Froceedingl)lirulu.” Ht- >iaic purrudlil

n AS 17.31) 112ki *

When a furli-iture procpedln(f] picveucs a
criminal prosecution significant uclf incrim
million problems arise.” Since the focus in
the forleilure hearing is on whether there
was a crime and. if so, the extent to which
the property and owner were involved ill
the crime, some of die evidence introduced
|'y die claimant in the civil forfeiture action
limy he relevant m die Lilcr criminal pro-
Ceedln%}. In Mcl'racieen € Carey, 612 I*._2%
991) (Alaska I9HIII, we were presented wit
a similar problem in a different context.
There, a parolee faced a revocation hearing
Prlor to the criminal hearing based upon
he same conduct. We recognized that al
least Iwo_of the many pulicics underlying
the privilege against " self-incnminuliou
were undermined by holding ihe revocation
hearing prior tu ihe criminal trial.
First, permitting the slate to conduct a
revocation hearing prior lo a criminal
trial offends the notions underlying die
p_nwlege against sel-menniinaliun by
disrupting. the maintenance of a_"fair
stale-individual balance" at the criminal
trial, where the burden uf proving the
8UI|’[ of the defendant must be Shoul-
ered entirely hy the state. 1d., quoting

live in relation o ihc jlicinative purpose as-
signed are all icicvani to the inquiry, and may

uliey pujtti m dillcnng directions.”

tinned SHles ¢ e Astrtimert dl 6o Fireams
465 US. al II. 7, IU4 sCi. 11 1106, n. 7. 79
I.lid 24 at 370 n. 7. munl‘arﬁi/\z Mni)—
ZAVBIEL. 372 1*S. 144. 168-169. 83 SCI 554.
567-568. 9 I.td 2J 644 (19631 This list js “nee
thej exhaustive nor dispoviiive." Saes
e 148 US al2. 219. 100 S.CI. 2636. 2641.
65 L lid.2d 742 119"u;

18. We also icieci r.evck v tnnicnlin.l Ihal due
process requites dial counsel be appointed lur
Indigent claimants tu a lurleiiuie action this
tour| has Inuno such a tight under lhe stale
convolution OlllV when haste libcrlv interests
arc al slake, suvn as die paicni-chtld relation,
ship. i 598 1'2d 893 (Alaska

1979). Reyolds i Kinmoru seo I'2d 799

(Alaska 1977) The ledcial due process clause

lias been even inuic virivlly construed

Lsssrer v W Ssd

US. IB. IUI SCi. 2153. 68 Ltd.2d 640 l1981)
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Vurjilni' r Waterfront Commission, 378
US. 52. is. HE SCI 154 VI, 12
LEd,2d 678, 681 11964). There is ihe
danger Ihal the prosecution will use ihe
revocation hearing, with ils lower stan-
dard_ of Proof, to Kam evidence for the
criminal trial, thus slighting its investiga-
tory responsibilities. - Second, forcing a
R_arolee,or probationer lo choose between
is nglil to remain silent and his o?po_rtu-
nity to be heard, while possibly no ,ru.m%
o ‘the level of "compulsion™ prohibite
by the Fifth Amendment, poses an unfair
dilemma which "runs counter to our his-
toric aversion to cruelly reflected in the
rivilege  against  sélf-incrimination.”
ﬁootnotes omitted)
Id. at 995-96, quoting People E Coleman,
13 Cal.3d 867, 120 Cal.Rptr. 834, 804, 588
[20 1024, 1084 (1975). " In McCracken, this
cuurt, exercising its inherent supervisory
Powers,, held that testlr_non?; presented
he paiolee al a revocation hearing is inad-
missible by the state in subsequént crimi-
nal proceedings. _

In a forfeiture proceeding the danger uf
self-incrimination is even greater than in a
parole revocation hearing, since the burden
of proof is placed on the claimant to estab-
lish by a preponderance of the evidence
t".al the seized property is not forfeitable.”

These concerns are presented whether or
not the Person who may incriminate him-
self is afforded the assistance of counsel.
However, when one is unaided by an attor-
ney and therefore not even aware of the
scope of his privilege against self-incrimi-
nation, the problems aré obviously aggra-
vated.I¥
. [41 In forfeiture actions, the self-incrim-
ination issue can be resolved simply _ by
staying the proceeding until the criminal

1f. Set As 17J0.1KX4)(A). and cases cited in
noic 9. yIa

20. In ihe civil forfeliure proceeding (here is also
the risk, rot present in ihe parole revocation

situation, that the prosecution will obtain dis-

coscry m order lo circumvent lhe narrower
criminal discovery riles Although informaiion
ihai svoutd (urmsh a ‘link in the chain' of
evidence needed lo p-oseculc is privileged and
thus nol iubjeci lo discovery in a civil proceed-
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prosecution is concluded. AS 1780 IIMcl
expressly provides that the fnrleiliire pro
ceeding “"may be held in abeyance until
conclusion of‘any pending muiniul eharges
against the claimant." When the claimant
S0 requests, whether or tiro he is indigent,
the trial court should slay the independent
civil in_rem_forfeiture proceeding under
this seclim, in the absence of strong rutin-
tervading circumstances.'l I such ctrcutn-
static; r do exist, use and derivative-use im-
munity may serve lo Prpteqt the claimant's
ﬁnvnege dgainst self incrimination. ~ See

cCracken e Corey, 612 P.2d 990, 997
(Alaska 1980).

(5). 1L the situation in which there are
no criminal charges pending or the forfei-
ture proceeding "has not béen stayed, the
trial court has the discretion to require that
counsel be provided to an indigent claim-
ant, at_least for the purpose of protecting
th%clalmant’s privilege against selfincrinii-
nation.

_This case is REMANDED (or proceed-
ings consistent with this opinion.

COMPTON, Justice, dissenting.

“To my mind, the court commits two Sig-
nifican”-rrors in today's decision. First, it
ignores the thrust of its own precedents
regarding the broad scope of the right to
counsel guaranteed by Alaska's Constitu-
tion. Second, it determines that so-called
civil forfeiture proceedings arising out of
allegedly criminal conduct do not constitute
Punlshment. For reasons exPIamed more
ully below, | cannot agree with the court's
treatment of these issues.

Alaska's Constitution provides that "(ijn
all criminal prosecutions, the accused shall
have ... the assistance of counsel for his

mg, S In re Fdlding Garton Antr+iot Liticetion
609 F.2d 867. 871 (7Ih Cir.1979); IN e

507 F.2d 292 <9lh Cir.197JI. this
is of lillle benefit lo one uncnunscled on irit
constitutional privilege against selfincriimn*
Ifon.

Z. In moit vuch cases il probably wout) be
more cfficicnl simply lo have ihe property de-
clared forfeited upon conviction on ihc underly-
ing felony charges, pursuant lo AS 17.30.112(a)-

RESEK v, STATE
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IMw Ju*I' 141U IAlerts lull

defense. ' Alaska <oust art I, 4 I This
court has interpreted i.ecinin 1"t confer
greater protections than the Sixth Amend
melit to the United Stales Constitution.
Compare Alcinnilrv ¢ I'tly uf Anchorage.
490 P2d "Jill. 918-15 (Alaska 1971) (the
right tu counsel covers offenses for which
the penalty may be incarceration, loss of a
valuable licensé or those acts whir'll hear
the stigma of criminal ronducll with Scott
v. lllinois, 440 US. 867, 878-4, 99 SCt.
1158, 1161-1162, 59 I. Kd 2d 888. 889 119793
ghe right to counsel under the "Sixth an

ourteenth  Amendments to the United
Stales Constitution require|s| only Ihal no
indigent criminal defendant he seritenced to
a term of imprisonment unless the State
has afforded lorn Ihe right lo assistance of
appointed counsel m Ins defense. 1

This court has expressed in unmistakable
terms jts commitment to identifying rights
and privileges guaranteed bv Alaska's Cun-
solution which"go beyond wlial the federal
law mandates. Kg. finker v. City of Fair-
banks. 471 |' 2d 8%6, 40Mill (Alaska 19701
As the court boldly stated in linker: "We
need not stand by, qu( and passively, wail-
ing for constitutional direction from the
highest court of the land. Instead, we
should be moving concurrently to develop
and expound, thé principles émbedded in
uur constitutional faw.” ~ Id. at 402 Efo_ot-
note omitted). Accordingly, the court lias
not_hesitated to ext nd the right to counsel
to include a number of non-cnmmal pro-
ceedings. V.F. v. State. 666 P.2d 42 (Alas-
ka 1988) (termination of garental nqhts);
Flores & Flores, 598 P.2d 893 (Alaska
1979) (child_custody): Reynolds V. Kim-
mons, 569 P.2d 799 (Alaska 1977) épaterm-
IXSUItS); Otton p Zaborac, 525 P.2d 537
(Alaska™ 1974) (civil contempt proceedings).

Against this backdrop is placed the civil
forfeiture which arises out of alleqedly
criminal conductL In a tempting to Classi-
fy this species of legal a uinal, courts have
at times emphasized eilh r its criminal or

A

Ing (CiYearHalure 0 the Ieggcp%\c/eug'aelhg ?or pur-

civil iliarai ii-rediis | or I'eriaui purposes
claimant.-, in iln-sr actions illume  persons
whose property m um?ht io he lorteitcdl
receive ihe benefits of Foorlli and Fifth
Amendment protections normally asnoci.it
ed wiih irimmal proceedings  Kg. I'nilrd
Stairs C | ititrit Stairs Coin ,t Cm re try,
A1 US, 715,91 SCI. 1041, 28 1.Ed 2J 431
11971) (self incrimination); One 1958 |"lymm
uuth Sedan r. Pennsallvania, 380 U.S. 693,
85 S.Ct, 1246, 1 L Ed 2d 170 11965) (search
and seiture): linyd p Untied States, 110
U.S. 616, i’ S.Ct."524, 29 1. Ed. 716 (1886)
Eelf incrimination and search anil seizure),
ur other Purposes, as the Supreme t'uurt
has recently explained, certain protections
arc unavailable (u a defendant/claimant in
a forfeiture action. United States p One
Assortment of 89 Firearms, 165 1i S 354,
164 S.Ct. 1099, 79 LEd.2d 361 11984) (no
double jeqpardy or issug Jirccluslun claims
hi the civil proceeding following an acquit-
tal of the criminal charge)

Obviously, forfeiture is a hybrid crea-
ture. neither strictly civil nur stictly cnini
nal, Yet this court has emphasized and
embraced the criminal character of forfei-
tures when it announced |hal "Jilt is com-
monly understood that forfeitures,. even
wheri civil in funn, are basically criminal in
nature." tirnybitl p State, 545 1'2d 629,
631 (Alaska 1976). Numerqus other tribu-
nals have reached a similar eonc'zz-u.
E.g., United States p. United S'ates |'oiri
di Currency, -I0L US. at 718, 91 SCt. al
1043; One 1968 Plymouth Sedan, 380 U.S.
at 700, 85 S.Ct. at '1250; Camgion v. Unit-
ed States. 377 F.2d 408. 411 (8lh Cir.UJ67);
United States p. One Reel of 35 MM Color
Motion Picture Flint, 369 F.Su%). 1082
1084 {E.D.N.Y.l972), affd, 491 F.2d 956 |2d
Cir. 1074 Fell p. Armour, 355 F.Supji.
1319, 1329 (M.D.Tenn.1972); StateR One
1978 Chevrolet Corvette, 8 Kun.App.2d
747,667 P.2d 893, 896 (1983). Because the
criminal nature figures so prominently in
the forfeiture aeliuu, and because Alaska

poses ol establishing enup.-meni lo jpgNonied

counsel. Furthermore, a claimant mav have Ins
properly scired, and r.escr recover il. even

H]mgh criminal charges arc never lilcii against
I
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guarantees expansive right to counsel op
PurllmllleH. nxlii''iit deféndants in fnrfei
un* actions should receive the aid of ap-
pointed counsel.

_To avoid readmit tin- Preceqlng conclu-
sion, Hu* court advances “Jie fictional propo-
sition that forfeiture is not u form of pun-
islimenl, The previous i|uutu from Grag,-
tall indicates the court lias concluded dif-
ferent]z on another occasion. Today's deci-
sion likewise acknowledges the "punitive
component lo the forfeiture laws ..."
0/muon ut 292. | find it troubling that
the court emphasizes "the stron? deterrent
asgect of the forfeiture laws," Tiptnwit ul
J92. suggesting thereby that deterrence
and punishment are mutually exclusive.
This Is Plamly untenable sincé one of the
principal factors to he considered in admin-
Istering our penal laws is the deterrence of
future_undesirable conduct. State & Cvint
ncy, 177 1'\Jd 141 (Alaska 1970); AS 12.55.-
Ut 5(52. The court acknowledged in Chaney
that the deterrent effect of a sentence isa
key factor to be considered bz/ a sentencing
court. Chaney, 477 P.2d at -144. Deter-
rence does not lose its PUHI'[IVE character
simply because it is called “civil" rather
than “criminal." The court should not base
its holding on the erroneous theory that
forfeiture is not punishment.

_Equally troubling_is the court's abdica-
tion ‘of ts responsibility to_examine the
severity of a fine as an indication of the
criminality uf an offense.  Even if the
court is not prepared to hold that forfeiture
is punitive In all cases, it should require
determining whether forfeiture rises to the
level of punishment in each case. This
approach comports with established prece-
dent. Baker’s definition of criminal prose-
cution includes “offenses which ... con-
note criminal conduct in the traditionu!
sense of the term." Baker, 471 P.2d at
402. The accompanying footnote explains

2. Il is also rather anomalous lo provide counsel
fur indigent defendants who face ihc loss of a
driver's license. , 471 P.2d al 402. but nol
for those who face loss of real properly whose
value may far exceed lhal of any license. Texiu-
ally, neither ihe Alaska Constitution nor Umlcd
Slates Constitution differentiates between the
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iliit "|u] heavy enough fine might also
indicate criiiim alilv hecau.se it call he taken
as a gauge of llie cllilnd and social puli;
menu of the community.” hi at [K2n. ")
Courts should nut divr»t iheinsclveH uf
their authority to judge the severity uf a
forfeiture un a ciise-hy cose Dasis.

‘The only. reason the court provides for

distinquishing forfeiture of money frum
other Tines ig legislative intent. We should
not be so willing to let a mere laln-l fore-
close judicial inquiry lido the underlying
nature of a legal proceeding The ‘Sub-
stance of this area uf the law Should not lie
determined hy semantics—not where penal-
ties severe erough lo he criminal are poten-
tially involved.2"The court'B refusal lo per-
mit “appointed counsel in forfeiture.cases
represents an unwarranted retreat from
the expansive approach of tinker and Alex-
ander.

William & Annu SWIFT und David &
Ellen Dulil. Hot-line & Sandru Wilson,
und David & Curol Sluter, Appellants,

v

Darrell & Marjorie KNIFFEN. Fairhill.
Inc.,and Lot 14,Block 2ofu portion of
the Southwest Quarter of Section 36,
Township 1North, Itunge | West, Fair
hill Subdivision. Fourth Judicial Dis-
trict, State uf Alaska, Appellees.

No. S-364.
Supreme Court of Alaska.

Sept. 13. 1985,
Rehearing Denied Oct. 9, 1985.

_ Owners of quperty in subdivision filed
suit against subdivider to obtain an ease-

inlruuic wonh of property versus liberty. To
Ihn extern. | share Justice Powell's view lhal
deprivation of property can be |usl as serious as
deprivation of liberty insofar as the tight to
counsel is concerned, drgertini-er t& In
407 U.S. 25. 48, 92 SCI. 200*. 2018. 32 L.Ed.2d
530. 545 (1972) (Powell. J., concurring).

stvirr v. KNIFFEN
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meui it it ditipuicd roadwa¥ in Hiibdivisuin
I'ieSuperior t'uiirt. Fourth Judicial lls
inct. Fairbanks, lames It lllair. J . entered
judgment against owners on all Iheones
uilumttril by thi-lil, ami owners appealed
llit- .Supreme Court. Ihirke, .1, held Ihal.
(I) owners dal not have a right In use
disputed roadway on theory of common law
dedication since; even ass,umm% in intent
to dedicate could lie established from act of
sulalivider in filing a preliminary plat, sub-
divider engaged mi siilficieni activities Eo
negate any presumed intent lo dedicate
roadway t0 public; (21 a Frlvate easement
bY estoppel was not established to absence
ut allegations that subdivider made an oral
grant of easement to use disputed roadwa

or dial owners relied on a belief that road-
way was public, 13) rlqht to a private pres-
criptive easement could he established if
owners could show that use was continuous
and uninterrupted, was adverse and hostile

and was notorious _m its own right, no

dependent on a similar right in otfers; 14)
owners were also entitled to assert a claim
lo a public easement by prescription; (5%
appearance of impropriety required tha

another judge be assigned lo case un re-
mand: and” (til award of attorney fees
would be vacated so that issue could be
redetermined on remand in view of prevail-
Ing party or parties.

Reversed and remanded.

1 Dedication <=1

A coinmon-law dedication occurs when
the owner of an interest in land confers to
the public a privilege of use of such inter-
est for a public purpose; essential elements
are offer of dedication by the owner and an
acceptance hy the public.

2 Dedication «=>I5 )

Passive permission by a landowner is
not in itself evidence of an intent to dedi-
cate; intention must be clearlﬁ and un-
e_qulvo,callx manifested by acts that are de-
Cisive in character.

¥ Dedication <5=1941 o
Act of subdivider in f|||ntg preliminary
plst which included roadway fo which own-

I-rs of property m subdivision sought ac
Cess, +von assuming ail intent > dcdu'aie
could la- inferred thureltmtl, was uisulfi
ciem In establish an act ol common law
dedication since, utter plat was rejected,
Siilidivuli-r ran a newsnaper ail wurlung
public against luturc trespassing on. rou
und in vicinity and engaged m sufficient
activities to negate any such intent.

. lledirultan «=2015) o
Alleged acquiescence of siihdivider to
public use of disputed load lo which own-
ers of pm/H-riy m subdivision sought ac-
cess was nut evidence of a commion law
dedication of road in absence of evidence of
affirmative acts on part of subdivider.

5. Dedication 5=39 ) o

_Est,o%pel ma%/ lie the basis far finding
an impliea intenf to dedicate properly lot
[JUth use provided (lie claimants show de-
rimental reliance hy the public al large m
addition to fulfillment of the requirements
for a private easement.

fi Dedication . ]

Act of subdivider in Imdding disputed
roadway (0 which owners of property i
subdivision sought access and' in Ieavmg
roadway in such condition that it looke
like i very other road in subdivision was nol
a basis for establishing un implied intent to
dedicate via an estoppel inasmuch as subdi-
vide made no oral grant of a public ease-
ment and no evidence was presented that
individual members of the public, or the
local government itself, detrimentally re-
lied on the roadway's dedication.

7. Eusements e=12(1)

A private easement may be created by
estoppel but only upon a Showing of an
oral grant and detrimental reliance.

8. Easements ts>fil@i

Right to a private roadway easement
for owners of property in subdivision was
not established on' basis of estoppel in ab-
sence of allegations that subdivider made
an oral grant of easement to use roadway
or that owners relied un their belief that
rciay was public.
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THE LAW'S VICTIMS IN THEWAR ON DRUGS

It's a strange twist of justice inthe land of
freedom. A law designed to give cops the right to
confiscate and keep the luxurious possessions of
major drug dealers mostly ensnares the modest
homes, cars and cash of ordinary, Iaw-ab|d_|ng
people. They step off a plane or answer their front
door and suddenly lose ever t_hm,(fq they've worked
for. They are not arrested or fried for any crime. But
there is’punishment, and it's severe. = _

This six-day series chronicles a frightening turn in

«the war on drugs. Ten months of research across
the country reveals that seizure and forfeiture, the
legal weapons meant to eradicate the enemy, have
done enormous collateral damage to the innocent.
The reporters reviewed 25,000 seizures made by
the Drug Enforcement Administration. They
interviewed 1,600 prosecutors, defense lawyers,
cops, federal a(t;ents and victims. They examined
court documents from 510 cases. What they found
defines a new standard of justice in America: You
are presumed quilty.



G overnment

Victim 12z

Copyright 1991, The Pittsburgh Pms Co.

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

Part One: The overview

February 27, 1901

Willie Jones, a second-generation
nursery man in bis family's Nashville
business, bundles up money from last
year’s profits and heads off to buy
flowers and shrubs in Houston. He
makes this trip twice a year using
cash, which the small growers prefer.

But this time, as he waits at the
American Airlines gate in Nashville
Metro Airport, he’s flanked by two
police officers who escort him into a
small office, search him and seize the
$9,600 he’s carrying. A ticketagenthad
alerted the officers that a large black
man had paid for his ticket in bills,
unusual these days. Because of the
cash, and the fact that he fita “profile”
of what drug dealers supposedly look
like, they believed he was buying or
selling drugs.

He’s free to go, he’s told. But they
keep his money— his livelihood—and
give him a receipt in its place.

No evidence of wrongdoing was
ever produced. No charges were ever
filed. As far as anyone knows. Willie
Jones neither uses drugs nor buys or
sells them. He is a gardening contrac-

e
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torwho boughtan airplane ticket Who
lost his hard-earned money to the
cops. And cant get it back.

That same day, an ocean away in
Hawaii, federal drug agents arrive at
the Maui home of retirees Joseph and
Frances Lopes and claim it for the
U.S. government

For 49 years, Lopes worked on a
sugar plantation, living in its camp
housing before buying a modest home
for himself, his wife, and their adult
mentally disturbed son, Thomas.

Fora while, Thomas grew marijua-
na in the back yard — and threatened
to kill himself every time his parents
tried to cut it down. In 1987, the police
caught Thomas, then 28. He pleaded
guilty, get probation for his first of-
fense and was ordered to see a psy-
chologist once a week. He has, and
never again has grown dope or been
arrested. The family thought the epi-
sode was behind them

But earlier this year, a detective
scouring old arrest records for forfei-
ture opportunities realized the Lopes
house could be taken away because
they had admitted they knew about the
marijuana.

The police department stands to
make a bundle. If the house is sold, the
police get the proceeds.

Jones and the Lopes family are
among the thousands of Americans
each year victimized by the federal
seizure law — a law meant to curb

1z Uure s

InN Nn o ce nt

drugs by causing financial hardship to
dealers.

A 10-month stuc'.y by The Pittsburgh
Press shows the law has run amok. In
their zeal to curt) drugs and some-
times to fill their coffers with the
proceeds of what they take, local cops,
federal agents and the courts have
curbed innocent Americans’ civil
rights. From Maine to Hawaii people
wno are never charged with a crime
have had cars, boats, money and
homes taken away.

In fact, 80 percent of the people who
lost property to the federal govern-
mentwere never charged. And most of
the seized items weren't the luxurious
playthings of drug barons, but modest
homes and simple cars and hard-
earned savings of ordinary people.

But those goods generated $2 billion
for the police departments that took
them.

The owners’ only crime in many of
these cases: They “looked” like drug
dealers. They were black, Hispanic or
flashily dressed.

Others, like the Lopeses, have been
connected to a crime by circum-
stances Oeyond their control.

Says Eric Sterling, who helped write
the law a decade ago as a lawyer on a
congressional committee:

"The innocent-until-proven guilty
concept is gone out the window."
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Airport drug teams seize cash from travelers suspected of being couriers

The law: Goilt
doesn’t m atter

Rooted in English common law,
forfeiture has surfaced just twice in
the United States since Colonial times.

In 1862, Congress permitted the
president to seize estates of Confeder-
ate soldiers. Then, in 1970, it resurrect-
ed forfeiture for the civil war on drugs
with the passage of racketeering laws
that targeted the assets of convicted-
criminals.

In 1984, however, the nature of the
lawwas radically changed to allow the
government to take possessions with-
outfirst charging, letalone convicting,
the owner. That was done in an effort
to make it easier to strike at the heart
of the major drug dealers. Cops knew
thatdrug dealers consider prison time
an inevitable cost of doing business. It
rarely deters them. Profits and play-
things, though, are their passions.
Losing them hurts.

And there was a bonus in the law.
The proceeds would flow back to law
enforcement to finance more investi-
gations. It was to be the ultimate
poeticjustice, with criminals financing
their own undoing.

But eliminating the necessity of
charging or proving a crime has
moved most of the action to civil court,
where the government accuses the
item — not the owner — of being
tainted by crime.

This oddity has court dockets look-

ing like purchase orders: United
States of America vs. 9.6 acres of land

and lake; U.S. vs. 667 bottles of wine.
But it's more than just a labeling
change. Because money and property
are at stake instead of fife ana liberty,
the constitutional safeguards in crimi-
nalproceedings do not apply.

Tne result is that "juiy trials can be
refused; illegal searches condoned;
rules ofevidence ignored,” says Louis-
ville, Ky., defense lawyer Donald
Heavrin. The “frenzied quest for
cash,” he says, is "destroying the
judicial system.”

Every crime package passed since
1984 has expanded the uses of forfei-

ture, and now there are more than 100 '

statutes in place at the state and
federal leveL Not just for drug cases
anymore, forfeiture covers the likes of
money laundering, fraud, gambling,
importing tainted meats and carrying
intoxicants onto Indian land.

The White House, Justice Depart-
mentand Drug Enforcement Adminis-
tration say they've made the most of
the expanded law in getting the big-
time criminals, and they boast of
seizing mansions, planes and millions
in cash. But The Pittsburgh Press in
just 10 months was able tc document
510 current cases that involved inno-
cent people — or those possessing a
very small amount of drugs— who lost
their possessions.

Ana DEA’s own database contra-
dicts the official line. It showed that
big-ticket items —valued at more than
$50,000 — were only 17 percent of the
total 25.297 items seized by DEA
during the 18 months that ended last
December.

“If you want w use that *war on
drugs’ analogy, then forfeiture is like
giving the troops permission to loot,"
says Thomas Lorenzi, president-elect
of the Louisiana Association of Crimi-
nal Defense Lawyers.

The near-obsession with forfeiture
continues without any proof that it
curbs drug crime— its original target

“The reality is, it's very difficult to
tell what the impact of drug seizure
and forfeiture is, says Stanley Morris,
deputy director of the federal drug
czar’s office.

Police forces
keep the take

The "loot" that's coming back to
police forces all over the nation has
redefined law-enforcement success. It
now has a dollar sign in front of it

For nearly 18 months, undercover
Arizonastate troopers worked as drug
couriers driving nearly 13 tons of
marijuana from the Mexican border to
stash houses around Tucson. They
hoped to catch the Mexican suppliers
and distributors on the American side
before the dope got on the streets.

But they overestimated their ability
to control the distribution. Almost
every ounce was sold the minute they
dropped it at the houses.

Even though the troopers were
responsible for tons of drugs getting
loose in Tucson, the man wno super-
vised the set-up still believes it was
worthwhile. It was "a success from a
cost-benefit standpoint,”" says former
assistant attorney general John Davis.



His reasoning: It netted 20 arrests and
at least *3 million for the state forfei-
ture fund.

“That kind of thinking is what
frightens me," says Steve Sherick, a
Tucson attorney. “The government’s
thirst for dollars is overcoming any
long-range view of what it is supposed
to be doing, which is fighting crime,"”

George Terwilliger ID, associate

attorney general in charge of
the .S. Justice Department’s pro-
gram, emphasizes that forfeiture does
fight crime, and “we’re not at all
apologetic about the fact that we do
benefit (financially) from it"

In fact, Terwilliger wrote about how
the forfeiture program financially
benefits police departments in the
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1591 Police Buyer's Guide of Police
Chief Magazine.

Between 1986 and 1990, the U.S.
Justice Department generated $1-5
billion from forfeiture and estimates
that it will take in $500 million this
year, five times the amountit collected
In 1986

District attorney’s offices through-
out Pennsylvania handled $4.5 million
in forfeitures last year; Allegheny
County, $218,000; and the city of Pitts-
burgh, $191,000 — up from $9,000 four
years ago.

Forfeiture pads the smallest towns’
coffers. In Lenexa, Kan.,a Kansas City
suburb of 29,000, “weve got about
$250,000 moving in court right now,”
says narcotics Detective Don Crohn.

Despite the huge amounts flowing
to police departments, there are few
public accounting procedures. Police
who gci a cut of the federal forfeiture
funds must sign a form saying merely
they will use it for "Jaw enforcement
purposes.”

To Philadelphia police that meant
new air conditioning. In Warren Coun-
ty, NJ., it raaant use of a forfeited
yellow Corvette for the chief assistant
prosecutor.

‘Looking1 like
a criminal
Ethel Hyiton of New York City has

yet to regain her financial indepen-
dence after losing $39,110 in a search

Cynttua Gtockar for The Pittsburgh Prsu

Judy Mulford, 31, and her 13-year-old
twins, Chris, left, and Jason, are down to
essentials in their Lake Park, Fla., home,
which the government took in 1989 after
claiming her husband, Joseph, stored
cocaine there. Neither parent has been
criminally charged, but in April a forfei-

ture jury said Mrs. Mulford must forfeit
the house she bought herself with an
insurance settlement. The Mulfords have
divorced, and she has sold most of her
belongings to cover legal bills. She’s asked
for a new trial and lives in the near-empty
house pending a decision.



nearly three years ago in Hobby Air-
port m Houston

Shortiy after she arrived from New
York, a Houston officer and Dnig
Enforcement Administration agent
stopped the 46-year-old woman in the
baggage area and told her she was
under arrest because a drug dog had
scratched at her luggage. The dog
wasn’t with them, and when Miss
Hylton asked tc see it, the officers
refused to bring it out.

The agents searched her bags, and
ordered a strip search of Miss Hylton,
but found no contraband.

In her purse, they found the cash
Miss Hylton carried because she
planned to buy a house to escape the
New York winters which exacerbated
her diabetes. It was the settlement
from an insurance claim and her life’s
savings, gathered through more than
20years of work as a hotel housekeep-
er and hospital night janitor.

The police seized all but 510 of the
cash and sent Miss Hylton on her way,
keeping the money because of its
alleged drug connection. But they
never charged her with i crime.

The Pittsburgh Press verified her
jobs, reviewed her bank statements
and substantiated her claim she had
$18,000 from an insurance settlement.
Italso found no criminal record for her
in New York City.

With the mix of outrage and resig-
nation voiced by other victims of
searches, she says: “The money they
took was mine. Fm allowed to have it, |
earned it"

Miss Hylton became a U.S. citizen
six years ago. She asks, “Why did they
stop me? Is it because I'm black or

because I'm Jamaican?”

Probably, both — although Houston
police haven't said.

Drug teams interviewed in dozens
of airports, train stations and bus
terminals and along major highways
repeatedly said they didn't stop travel-
ers based on race. But a Pittsburgh
Press examination of 121 travelers’
cases in which police found no dope,
made no arrest, but seized money
anyway, showed that 77 percent of the
people stopped were black. Hispanic
or Asian.

In April 1989, deputies from Jeffer-
son Davis Parish, Louisiana, seized
523,000 from Johnny Sotello, a Mexi-
can-American whose truck overheated
on a highway.

They offered help, he accepted.
They asked to search his truck, he
agreed. They asked if he was carrying
cash. He said he was because he was
scouting heavy equipment auctions.

They then pulled a door panel from
the truck, sard the space behind it
could have hidden drugs, and seized
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the money and the truck, court records
show. Police did not arrest Sotello but
told him he would have to go to court
to recover his property.
Sotello sent auchoneers' receipts to
Eice which showed that he was a
nsed buyer. The sheriff offered to
settle the case, and with hh legal bills
mounting after two years, Sotello ac-
cepted. In a deal cut last March, he got
his truck but only half his money. The
cops kept 511,300.

“l was more afraid of the banks than
anything — that's one reason | carry
cash,” says Sotello. “Buta lot of places
won't take checks, only cash or cash-
iers checks for the exact amount. |
never heard of anybody saying you
couldn't carry cash."”

Affidavits show the same deputy
who stopped Sotello routinely stopped
the cars of black and Hispanic drivers,
exacting "donations" from some.

After another of the deputy’s stops,
two black men from Atlanta handed
over 51,000 for a "drug fund" after
being detained for hours, according to
a handwritten receipt reviewed by The
Pittsburgh Press.

The driver gota ticket for “following
to (sic) close." Back home, they got a
lawyer.

Their attorney, in a letter to the
sheriffs department, said deputies
had made the men "fear for their
safety, and in direct exploitation of
that fear a purported donation of
51,000 was extracted ..."

If they “were kind enough to give
the money to the sheriffs office," the
letter said, “then you can be Kkind
enough to give it back." If they gave
the money “under other
stances, then give the money back so
we can avoid litigation."

Six days later, the sheriffs depart-
ment marled the men a 51,000 check.

Lastyear, the 72 deputies of Jeffer-
son Davis Parish led the state in
forfeitures, gathering 51 million —
more than their colleagues in New
Orleans, a city 17times larger than the
parish.

Like most states, Louisian?, returns
the money to law enforcement agen-
cies, but it has one of the more
unusual distributions: 60 percent goes
to the police bringing a case, 20
percent to the district attorney’s office
prosecuting it and 20 percent to the
court fund of the judge signing the
forfeiture order.

“The highway stops aren’t much
different from’ a smash-and-grab
ring," says Lorenzi. of the Louisiana
Defense Lawyers Association.

circum-.

Paying for yoor
innocence

The Justice Department’s Terwil-
liger says that in some cases "dumb
judgment” may occasionally create
problems, but he believes there is an
adequate solution. “That’s why we
have courts."”

But the notion that courts are a
safeguard for citizens wrongly ac-
cused “is way off," says. Thomas
Kemer, a forfeiture lawyer in Boston.
"Compared to forfeiture, David and
Goliath was a fair fight."

Starting from the moment the gov-
ernment serves notice that it intends
to take an item, until any court chal-
lenge is completed, “the government
gets all the breaks," says Kemer.

The government need only show
probable cause for a seizure, a stan-
dard no greater than what is needed to
get a search warrant The lower stan-
dard means that the government can
take a home without any more evi-
dence than it normally needs to take a
look inside.

Clients who challenge the govern-
ment says attorney Edward Hinson of
Charlotte, N.C., "have the choice of
fighting the full resources of the U.S.
Treasury or caving in."

Bany Kolin caved in.

Kolin watched Portland, Ore., police
padlock the doors of Harvey’s, his bar
and restaurant, for bookmaking on
March 2.

Earlier that day, eight police offi-
cers and Amy Holmes Hehn, the
Multnomah County deputy district at-
torney, had swept into the bar, shooed
out waitresses and customers and
arrested Mike Kolin, Barry’s brother
and bartender, on suspicion of
bookmaking.

Nothing in the police documents
mentioned Bany Kolin, and so the 40-
year-old was stunned when authorities
took his business, saying they believe
he knew about the betting. He denied
it

Hehn concedes she did not have the
evidence to press a criminal case
against Bany Kolin, “so we seized the
business civilly."

During a recess in a hearing on the
seizure weeks later, "the deputy DA
says if | paid them 530,0001could open
up again," Kolin recalls. When the aeal
dropped to 510,000, Kolin took it.

Kolins lawyer, Jenny Cooke, calls
the seizure "extortion." She says:
“There is no difference between what
the police did to Bany Kolin or what Al
Capone did in Chicago when he walked
inand said. This isa nice little bar and
it’s mine.” The only difference is today
they call this civil forfeiture.”
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George Terwilliger, who helps set Justice Department’s
forfeiture policy, calls the law “effective.”

Minor crimes,
major penalties

Forfeiture’s tremendous dout hdps
make it "one of the most effective
tools that we have,” says Terwilliger.

The dout, though, puts property
owners at risk of losing more under
forfeiture than they would in a crimi-
nal case in the same circumstances.

Cnr.inal charges in federal and
many state courts carry maximum
sentences. Butthere’s no dollar cap on
forfeiture, leaving citizens open to
punishment that far exceeds the
crime.

Robert Brewer of Irwin. Idaho, is
dying of prostate cancer, and uses
marijuana to ease the pain and nausea
.that comes with radiation treatments.

" Last Oct 10, a dozen deputies and
Idaho tax agents walked into the
Brewers' living room with guns drawn
and said they had a warrant to search.

The Brewers, Robert, 61, and Bon-
ita, 44, both retired from the postal
sen"?e, moved from Kansas City, Mo.,
to L-r tranquil, wooded valley ol Irwin
in 1989. Six months later, he was
diagnosed.

According to police reports, an in-
formant told authorities Brewer ran a
major marijuana operation.

The drug SWAT team found eight
plants in the basement under a grow
light and a half-pound of marijuana.
The Brewers were charged with two
felony narcotics counts and two
charges for failing to buy state tax

stamps for the dope.

“I didnt like the idea of the marijua-
na, but it was the onlyJhing that
controlled his pain,” Mrs. Brewer says.

The government seized the couple’s
five-year-old Ford van that allowed
him to lie down during his twice-a-
month trips for cancer treatment at a
Salt Lake City hospital, 270 miles
away.

Now they must go by car.

"That’s a long painful ride for him.
His testicles would sometimes swell
up to the size of cantaloupes, and he
had to lie down because of the pain. He
needed that van, and the government
took it," Mrs. Brewer says.

"It looks like the government can
punish people any way it sees fit.”

The Brewers know nothing about
the informant who turned them in, but
informants play a bigrole in forfeiture.
Many of them are paid, targeting
property inreturn foracut of anything
that is taken.

The Justice Department’s asset for-
feiture fund paid $24 million to infor-
mants in 1990 and has $22 million
allocated this year.

Private citizens who snitch for a fee
are everywhere. Some airline counter
clerks receive cash awards for alerting
drug agents to “suspicious" travelers.
The practice netted Melissa Furtner, a
Continental Airlines clerk in Denver,
at least $5,800 between 1989 and 1990,
photocopies of the checks show.

Increased surveillance, recruitment
of citizen-cops, and expansion of for-
feiture sweeps are all part of the take-

now, litigate-later syndrome that
builds prosecutors' careers, says a
former federal prosecutor.

"Federal law enforcement people
are the most ambitious I've ever met,
and to get ahead they need visible
results. Visible results are convictions
and, now, forfeitures," says Don Lewis
of Meadville, Crawford County.

Lewis spent 17 years as a prosecu-
tor, serving as an assistant U.S. attor-
ney in Tampa as recently as 1988. He
left the Tampa job — and became a
defense lawyer — when “I found
myself tempted to do things 1wouldn't
have thought about doing years ago."

Terwilliger insists U.S. attorneys
would never be evaluated on “some-
thing as unprofessional as dollars."”

Which is not to say Justice doesn’t
watch the bottom iine.

Cary Copeland, director of the de-
partment's Executive Office for Asset
Forfeiture, said they tried to "squeeze
the pipeline"” in 1990 when the amount
forfeited lagged behind Justice's bud-
get projections. *

He said this was done by speeding
up the process, not by doing "a whole
lot of seizures."

Ending the abuse

While defense lawyers talk of re-
forming the law, agencies that initiate
forfeitures scarcely talk at alL

DEA headquarters makes a specta-
cle of busts like the seizure of fraterni-
ty houses at the University of Virginia
in March. But it refuses to supply
detailed information on the small
cases that account for most of its
activity.

Local prosecutors are just as tight-
lipped. ... .

Thomas Corbett, U.S. Attorney for
Western Pennsylvania, seals court
documents on forfeitures because
"there just are some things | don't
mrant to publicize. The person whose
assets we seize will eventually know,
and who else has to?"

Although some investigations need
to be protected, there is an "inappro-
priate secrecy" spreading through the
country, says Jeffrey Weiner, presi-
dent-elect of the 25.000-member Na-
tional Association of Criminal Defense
Lawyers.

“The Justice Department boasts
over the few big fish they catch. But
they throw a cloak of secrecy over the
information on how many innocent
people are getting swept up in the
same seizure net, SO no one can see
the enormity of this atrocity."

Terwilliger says the net catches the
right people: "had guys" as he calls
them.

But a 1990 Justice report on drug
task forces in 15 states found they



stayed away from the in-depth finan-
cial investigations needed to cripple
major traffickers. Instead, "they're
going for the easy stuff,” says James
"Chip” Coldren Jr., executive director
of the Bureau of Justice Assistance, a
research arm of the federal Justice
Department

Lawyers who say the law needs to
be changed start with the basics: The

State Trooper Kenneth Munshower leads Pennsylvania
in the number of suspected drug traffickers he stops along

the highways.
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government shouldn’t be allowed to
take property until after it proves the
owner guilty of a crime.

But they go on to list other improve-
ments, including having police abide
by their state laws, which often dont
mve police as much latitude as the
federal law. Now they can use federal
courts to circumvent the state.

Gr®g Um#r/Th» PrtB&ufgh Press

b 'I('jracy Thomas is caught in that very
ind.

Ajurisprudence version of the shell
game hides roughly J13,000 taken from
Thomas, a resident of Chester, near
Philadelphia.

Thomas was visiting in his godson’s
home on Memorial Day, 1990, when
local police entered looking for drugs
allegedly sold by the godson. They
found none and didn’t file a criminal
charge in the incident But they seized
$13,000 from Thomas, who works as a
$70,000-a-year engineer, says his attor-
ney, Clinton Johnson.

The cash was left over from a
sheriffs sale he'd attended a few days
before, court records show. The sale
required cash—much like the govern-
ment’s own auctions.

During a hearing over the seized
money, Thomas presented a with-
drawal slip showing hed removed
money from his credit union shortly
before the trip and a receipt showing
how much he had paid for the property
he’d bought at the sale. The balance
was $13,000.

On June 22, 1990, a state judge
ordered Chester police to return
Thomas’ cash.

They haven’t

Just before the court order was
issued, the police turned over the cash
to the DEA for processing as a federal
case, forcing Thomas to fight another
level of government Thomas now is
suing the Chester police, the arresting
officer and the DEA.

"When DEA took over that money,
what they in effect told a local police
departmentis thatit’s OK to break the
law," says Clinton Johnson, attorney
for Thomas.

Police manipulate the courts not
only to make it harder on owners to
recover property, but to rnake it easier
for police to get a hefty share of any
forfeited goods. In federal court, local
police are guaranteed up to 80 percent
of the take — a percentage that may
be more than they would receive
under state law.

Pennsylvania's leading police agen-
cy —the state police—and the state's
lead prosecutor — the Attorney Gen-
eral — bickered for two years over
state police taking cases to federal
court, an arrangement that cut the
Attorney General out of the sharing.

The two state agencies now have a
written agreement on how to divvy the
take.

The same debate is heard around
the natioa

The hallways outside Cleveland
courtrooms ring with arguments over
who will get what, says Jay Milano, a
Cleveland criminal defense attorney.

“It’s causing a feeding frenzy.-
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Government sei1zed home
ofman who was going blind

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

James Burton says he loves Ameri-
ca and wants to come home.

But he can't. If he does, he’ll wind
up in prison, go blind, or both.

Burton ana his wife, Linda, live in
an austere, concrete-slab apartment
furnished with lawn chairs near Rot-
terdam in the Netherlands. Itis a
home much different from the large
house and 90-acre farm they owned
near Bowling Green, Kynbefore the
government seized both

For Burton, who has glaucoma,
home-grown marijuana provided his
relief— and his undoing.

Since 1972, federal health secretar-
ies have reported to Congress that
marijuana is beneficial in the treat-
ment of glaucoma and several other
medical conditions.

Yetwhile some officials within the
Drug Enforcement Administration
have acknowledged the medical value
of marijuana, drug agents continue to
seize property where chronically ill
people grow it

"Because of the emotional rhetoric
connected with the marijuana issue, a
doctor who can prescribe cocaine,
morphine, amphetamines and barbi-
turates cannotprescribe marijuana,
which is the safest therapeutically ac-
tive drug known to man," Francis
Young, administrative law judge for
DEr as quoted as saying in Bur-
to/ "l

interview this past July 4,
3m. ,said, ,/We don't really have any
choice right now but to stay" in the
Netherlands, where they moved after
he completed a one-yearjail term for

James Burton now

Aaron SdiXink tor Th* PrttsOuryi Pr«u
lives in the Netherlands



three counts of marijuana possession.
"l can buy or grow marijuana here le-
gally, and if I don’t have the marijua-
na, I'll go blind.

Burton a 43-year-old Vietnam War
veteran, has a rare form of hereditaiy,
low-tension glaucoma. All of the men
on his mother's side of the family
have the disease, and several already
are blind. It does not respond to tradi-
tional medications.

At the time of Burton’s arrest,
North Carolina ophthalmologist Dr.
John Merritt was the only physician
authorized by the government to test
marijuana in the treatment of glauco-
ma patients. Merritt testified at Bur-
ton’s trial that marijuana was “the
only medication” that could keep him
from going blind.

OnJuly 7,1987, Kentucky State Po-
lice raided Burton’s farm and found
138 marijuana plants and two pounds
of raw marijuana. “It was the kickoff
of Kentucky Drug Awareness Month,
and | was their special kickoff feature.
It was all over television,” Burton
said.

Burton admitted growing enough
marijuana to produce about a pound a
month for the 10 to 15 cigarettes he
uses each day to reduce pressure in
his eye.
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Ajury decided he grew the dope for
his own use — not to sell, as the gov-
ernment contended —and in March
1988 found him guilty of three counts
of simple possession.

The pre-sentence report on Burton
shows ne had no previous arrests. The
judge sentenced him toayearina
federal maximum security prison,
with no parole.

On top of that, the government took
his fame 90 rolling, wooded acres in
Warren County purchased for $34,701
in 1980 and assessed at twice that
amount when it was taken.

On March 27,1985, U.S. District
Judge Ronald Meredith — without
hearing any witnesses and without al-
lowing Burton to testify in his own be-
half —ordered the farm forfeited and
gave the Burtons 10 days to get off the
land. When owners of property live at
a site while marijuana is growing in
their presence, "there is no defense to
forfeiture,” Meredith ruled.

“I never got to say twowords in de-
fense of keeping my home, something
we worked and saved for for 18
years," said Burton, who was a master
electrical technician. Linda, 41,
worked for an insurance company.
“On a serious matter like taking a

person's home, youd think the gov-
ernment would give you a chance to
defend it"

Joe Whittle, the U.S. Attorney who
prosecuted the Burton case, says he
didn't know about the glaucoma until
Burton’s lawyer raisedthe issue in
court. His office has “taken a lot of
heat on this rase and what happened
to that poor guy," Whittle says. But
“we did nothing improper.

"Congress passes these laws, and
we have to follow them. If the Ameri-
can people wanted to exempt certain
marijuana activity —these mom and
pop or personal use or medical cases
— they should speak through their
duly elected officials and change the
laws. Until thos* laws are changed,
we must enforce them to the fuD ex-
tent of our resources."

The action was "an unequaled and
outrageous example of government
abuse," says Louisville lawyer Donald
Heavrin who failed to get the U.S. Su-
preme Court to hear the case.

“To send a man trying to save his
visicn to prison, and steal the home
and land that he and his wife had
worked decades for, should have the
authors of the Constitution spuming
in their graves.”
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By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

Part Two: The wayyou look

Lookaround carefully the next time
youre at any of the nation's big
nirports, bus stations, train terminals
or on a major highway, because there
may be a government agent watching
you. Ifyou’re black, Hispanic, Asian or
100k like a "hippie,"” you can almost
count on it

agents

stop m

A Pittsburgh Press reprint

'presumed guilty

in o ritie s

The men and women doing the
spying are drug agents, the frontline
troops in the government’s war on
narcotics. They count their victories in
the number of people they stop be-
cause they suspect they're carrying
drugs or dreg money.

But each year in the hunt for
suspects, thousands of guiltless citi-
zens are stopped, most often because
of their skin color.

A 10-month Pittsburgh Press inves-
tigation of dreg seizure and forfeiture
included an examination of court re-
cords on 121 “dreg courier" stops

m O Tre

lik e ly

where money was seized and no dregs
were discovered. The Pittsburgh
Press found that black, Hispanic and
Asian people accounted for 77 percent
of the cases.

In making stops, dreg agents use a
profile, a set of speculative behavioral
traits that gauge the suspect’s appear-
ance, demeanor and willingness to
look a police officer in the eye.

For years, the dreg courier profile
counted race as a principal indicator
of the likelihood of a person’s canying
dregs.

But today the word "profile" isn't

Gr»g L»mef/TT.» PmsOongn Prra

Willie Jones had $9,600 seized and is now fighting to keep his landscaping business
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officially mentioned by police. Seeing
ihe word scrawled in a police report or
hearing it from a witness chair instant-
ly unnerves prosecutors and makes
defense lawyers giddy. Both sides
know the racial implications can raise
constitutional challenges.

Even so, far away from the court-
rooms, the practice persists.

Stereotypes
trigger stops

In Memphis, TeniL, in 1989, drug
officers have testified, about 75 per-
cent of the people they stopped in the
airport were black. The latest figures
available from the Air Transport Asso-
ciation show that for that year only 4
percent of the flying public was black.

In Eagle County, Colo., the 60-mile-
long.strip of Interstate 70 that winds
and dips past Vail and other ski areas
is the setting of a class-action suit that
charges race was the main element of
the profile used in drug stops.

According to court documents in
one of the cases that led to the suit, the
sheriff and two deputies testified that
“pbeing black or Hispanic was and is a
factor” in their drug courier profile.

Lawyer David Lane says that 500
people— primarily Hispanic and black
motorists — were stopped and
searched by Eagle County's High
Country Drug Task Force during 1989
and 1990. Each time, Lane charged,
the task icrce used an unconstitution-
al profile based on race, ethnicity and
out-of-state license plates.

Byron Boudreaux was one of those
stopped

Boudreaux was driving from Okla-
homato a newjob in Canada when SgL
James Perry and three other task
force officers pulled him over.

"Sgt Perry told me that | was
stopped because my car fit the de-
scription of someone haffidring drugs
in the area,” Boudreaux says. He let
the officers search his car

“Listen, I was a black man traveling
alone up in the mountains of Eagle
County and surrounded by four polLce
officers. | was going to be as coopera
tive as | could,” he recalls.

For almost an hour the officers
unloaded and searched the suitcases,
laundry baskets and boxes that were
wedged into Boudreaux’s car. Nothing
was found

"l was stopped because I was black,
and that's not a great testament to our
law enforcement system,” says Bou-
dreaux, who is now an assistant bas-
ketball coach at Queens College in
Charlotte. N.C.

In a federal trial stemming from
another stop Perry made on the same
road a few months later, he testified
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that because of “astigmatism and
color blindness” he was unable to
distinguish among black, Hispanic and
white people.

U.S. District Court Judge Jim
Carrigan didn’t buy it and called the
sergeant’s testimony “incredible.

"If this nation were to win its war on
drugs at the cost of sacrificing its
citizens’ constitutional rights, it would
be a Pyrrhic victory indeed," Canigan
wrote in a court opinion. “If the rule of
law rather than the rule of man is to
prevail, there cannot be one set of
search and seizure rules applicable to
some and a different set applicable to
others."

Livelihood in jeopardy

In Nashville, Tenn., Willie Jones has
no doubt that police still use a profile
based on race.

Jones, owner of a landscaping ser-
vice, thought the ticket agent at the
American Airlines counter in Nash-
ville Metro Airport reacted strangely
when he paid cash Feb. 27 for his
round-trip ticket to Houston.

"She said no one ever paid in cash
anymore and she’d have to go in the
back and check on what to do,” Jones
says.

What Jones didn’t know is that in
Nashville — as in other airports —
many airport employees double as
paid informers for the police.

The Drug Enforcement Administra-
tion usually pays them 10 percent of
any money seized, says Capt Judy
Bawcum, head cf the Nashville police
division that runs Lhe airport unit

Jones got his ticket Ten minutes
later, as he waited for his plane, two
drug team members stopped him.

“They flashed their badges and
asked if | was carrying drugs or a large
amount of money. | told them | didn't
have anything to do with drugs, but |
had money on me to go buy some
plants for my business,” Jones says.

They searched his overnight bag
and found nothing. They patted him
down and felt a bulge. Jones pulled out
a black plastic wallet hidden under his
shirt It he.a $9,600.

“l explained that | was going to
Houston to order some shrubbery for
my nursery. | do it twice a yearand pay
cash because that’s the way the grow-
ers want i f’says the father of three
girls.

The drug agents took his money.

“They said | was going to buy drugs
with it that their dog sniffed it and
said it had drugs on it" Jones says. He
never saw the dog.

The officers didn’t arrest Jones, but
they kept the money. They gave him a
DEA receipt for the cash. But under

the heading of amount and descrip-
tion, Sgt Claude Byrum wrote, "Un-
specified amount of UJS. currency.”

Jones says losing the money almost
put him out of business.

“That was to buy my stock. I'm
known for having a gooa selection of
unusual plants. Tliat’s why | go South
twice a year to buy them. Now I've got
to do it piecemeal run out after I'm
paid for a job and buy plants for the
next one," he says.

Jones has receipts for three years
showing that each fall and spring he
buys plants from nurseries in other
states.

“ljust don’t understand the govern-
ment. 1don’t smoke. | don’t drink. |
dont wear gold chains and jev/elry,
and | don’t get into trouble with the
police,” he says. "I didn't know it was
against the law for a 42-year-old black
man to have money in his pocket."

Tennessee police records confirm
that the oniy charge ever filed against
Jones was for drag racing 15 years
ago.

“DEA says | have to pay $900, 10
percent of the money they took from
me, just to have the right to try to get it
back." Jones says.

His lawyer, E.E. "Bo™ Edwards
filled out government forms docu-
menting that his client couldn't afford
the S90n bond.

"If I'm going to feed my children, |
need my truck, and the only way I can
get that $900 is to sell it," Jones says.

Its been more than five months,
and the only thing Jones has received
from DEA are letters saying that his
application to proceed without paying
the $900 bond was deficient. “But they
never told us what those deficiencies
were,” says Edwards.

Jones is nearly resigned to losing
the money. “I don’t think I'll ever get it
back. But I think the only reason they
thought 1 “’as a drug dealer was

"ius" black, ana that bothers

.others his lawyer.

“Ui —use he was stopped because
he was black. No cop in his right mind
would try that with a white business-
man. These seizure laws give law
enforcementa license to hunt, and Lhe
target of choice for many cops is those
they believe are least capable of pro-
tecting themselves: blacks. Hispanics
and poor whites," Edwards says.

Money still held

In Buffalo, N.Y., on Oct. 9, Juana
Lopez, a dark-skinned Dominican, had
just gotten off a bus from New York
City when she was stopped in the
terminal by drug 2gents wno wanted to
search her luggage.
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Former New York Giants center Kevin Belcher is one of hundreds whose cash was.

seized_at airports

They found no drugs, but DEA
Agent Bruce Johnson found $4,750 in
cash wrapped with rubber bands in
her purse. The money, the 28-year-old
woman s'Jd, was to pay legal fees or
bail for her common-law husband.
After he began questioning her, John-
son realized that he had arrested the
husband for drugs two months earlier
in the same bus station.

Johnson called the office of attor-
ney Mark Mahoney, where Ms. Lopez
said she was heading, and verified her
appointment
* Johnson then told the woman she
was free to go, but her money would
stay with him because a drug dog had
reacted to it

Ms. Lopez has receipts showing the
money was obtained legally — a third
of itwas borrowed, another third came
from the sale of jewelry that belonged
to her and her husband, and the rest
from her savings as a hair stylist in the
Bronx.

It has been more than nine months
since the money was taken, and Assis-
tant U.S. Attorney Richard Kaufman
says the investigation is continuing.

Robert Clark, a Mobile, Ala., lawyer
who has defended many travelers,
say's profile stops are the new form of
racism.

“In the South in the *30s, we used to
hang black folks. Now, given any
excuse at all, even legal money in their
pockets, we just seize them to death,"
he says.

Trivial pursuit

"If you took all the racial elements
out of profiles," youd be left with
nothing, says Nashville lawyer Ed-
wards, who heads a new National
Association of Criminal Defense Law-
yers task force to investigate forfei-
ture law abuses.

“Itwould outrage the public to learn
the trivial indicators that police offi-
cers use as the basis for interfering
with the rights of the innocent.”

Examination of more than 310 affi-
davits for seizure and profiles used by
28 different agencies reveals a con-
flicting collection of traits that agents
say they use to hunt down traffickers.

Guidelines for DEA drug task force
agents in three adjacent states give
conflicting advice on when officers are
supposed to become suspicious.

Agents in Illinois are told it’s suspi-
cious if their subjects are among the
first people off a plane, because it
shows they're in a hurry.

In Michigan, the DEA says that

being the last off the plane is suspi-
cious because the suspect is hying to
appear unconcerned.

And in Ohio, agents are told suspi-
cion should surface when suspects
deplane in the middle of a group

beiause they may be trying to lose
themselves in the crowd.

One of the most often mentioned
indicators is that suspects were travel-
ing to or from a source city for drugs.

But a list of cities favored by drug
couriers gleaned from the DEA affida-
vits amounts to a compendium of
every major community in the United
States.

Seeming to be nervous, looking
around, pacing, looking at a watcn,
making a phone call — all things that
business travelers routinely do, espe-
cially those who are late 0. ion'tliketo
fly — sound alarms to waiting drug
agents.

Some agents change their mind
about what makes them suspicious.

In Tennessee, an agent told a judge
he was leery of a man because ne
“walked quickly through the airport”
Six weeks later, in another affidavit,
the same agent said his suspicions
were aroused because the suspect
“walked with intentional slowness af-
ter getting off the bus."
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In Albuquerque, NIVL, people have
been stopped because they were
standing on the train platform watch-
ing people.

Whnetheryou look at a police officer
can be construed to be a suspicious
sign. One Maryland state trooper said
he was wary because the subject
"deliberately did not look at me when
he drove by my position.” Yet, another
Maryland trooper testified that he
stopped a man because the "driver
stared at me when he passed.”

Too much baggage or not enough
will draw the attention of the law.

You could be in trouble with drug
agents if you're sitting in first class
and don't look as if you belong there.

DEA Agent Paul Markonni, who is
considered the "father” of the drug
courier profile, testified in a Florida
court about why he stopped a man.

“We do see some real slimeballs,
you know, some red dirt bags, that
obviously could not afford, unless they
were doing something, to fly first
class,” he told the court

The newest extension of the drug
courier profile are pagers and cellular
telephones.

Based on the few cases that have
reached the courts, the communica-
tion devices — which are carried by
business people, nervous parents and
patients waiting for a transplant as
well as drug couriers — are primarily
suspicious when they are found on the
belts or in the suitcases of minorities
or long-haired whites.

For police intent on stopping some-
one, any reason will do.

"If they're black, Hispanic, Asian or
look like a hippie, that’s a stereotype,
and the police will find some way to
stop them if that’s their intent,” says
San Antonio lawyer Gerald Goldstein.

The perfect profile

A DEA agent thought that former
New York Giants center Kevin
Belcher matched his profile. When
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Belcher got off a flight from Detroit
March 2, he was stopped by DEA’
Dallas/Fort Worth Airport Narcotics
Task Force.

The Texas officers had been called
ashortwhile earlier by a DEA agent at
Detroits Metro Airport. A security
screener had spotted a big, black man
carrying a large amount of money in
his jacket pocket, the Detroit agent
reported to his Southern colleagues.

Belcher was questioned about the
purpose of the trip and was asked

whether he had any money. He gave
the agents $18,265.

Belcherexplained thathe was going
to El Paso to buy some classic olacars
— 1968 or '69 Camaros are what Fm
looking for.” Belcher, whose profes-
sional football career ended after a
near-fatal traffic accident in New Jer-
sey, told the agents he owned four
Victory Lane Quick Oil Change outlets
in Michigan. The money came from
sales, he said, and cash was what
auctioneers demanded.

A drug-sniffing dog was called, it
reacted, and the money was seized.

Agent Rick Watson told Belcher he
was free to go “but that | was going to
detain the monies to determine the
origin of them."

In his seizure affidavit, Watson
listed the matches he made between
Belcher and the profile of “other
narcotic currency couriers encoun-
tered at DFW airport”

Included in Watsons profile was
that Belcher had bought a one-way
ticket on tire date of travel; was
traveling to a “source” city, El Paso,
“where drug dealers have long been
known to be exporting large amounts
of marijuana to other parts of the
country”; and was carrying $100, $50,
$20, $10 and $5 bills, “which is consis-
tent with drug asset seizures."

Watson made no mention as to what
denomination other than $1 bills was
left for non-drug traffickers to carry.

“The drug courier profile can be

absolutely anything that the police
officer decides it is at that moment,”
says Albuquerque defense lawyer
Nancy Hollander, one of the nation’s
leading authorities on profile stops.

Wide net cast

Officials are reluctant to reveal how
many innocent people are ensnared
each day by profile stops. Most police
departments say they don’t keep that
information. Those that do are reluc-
tant to discuss it

“We don’t like to talk much about
what we seize at the (Nashville) air-
portbecause it mightstir up the public
and make the airport officials unhappj
because we are somehow harassing
people. It would be great if we coulc
keep the whole operation secret™ says
Capt Bawcum, in charge of the air-
port’s drug team.

Capt Rudy Sandoval commander
of Denver's vice bureau, says lu
doesn't keep the airport numbers bu
estimated his police searched more
than 2.000 people in 1990, but arrestee
only 49 ana seized money from fewei
than 50.

At Pittsburgh’s airport number:
are kept The team searched 52,
people last year, and arrested 49.

A federal court judge in Buffalo
N.Y., says police stop too many inno
cent pe ,ple to catch too few crooks

Juage George Pratt said he wa:
shocked that police charged only 10 0
the 600 people stopped in 1989 in the
Buffalo airport ana decried encroach
ing on the constitutional rights of the
590 innocent people.

In his opinion in the case, Pratt said
that by conducting unreasonable
searches:

“It appears that they have sacri-
ficed the Fourth Amendment by de
taming 590 innocent people in order tc
arrest 10who are not—all in the name
of the \var on drugs.” When, pray tell
will it end? Where are we going?”



A Pittsburgh Press reprint
PRESUMED GUILTY

15

Drugs contaminate nearly
all the money InAmerica

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

Police seize money from thousands
of people each year because a dog
with a badge sniffs, barks or paws to
show that bills are tainted with drugs.

If a police officer picks you out as a
likely drug courier, tne dog is used to
confirm that your money has the
smell of drugs.

But scientists say the test the po-
lice rely onis no test at all because
drugs contaminate virtually all the
currency in America.

* QOvera seven-year period, Dr. Jay
Pcupko and his colleagues at Toxicol-
ogy Consultants Inc. in Miami have
repeatedly tested currency in Austin,
Dallas, Los Angeles, Memphis, Mi-
ami, Milwaukee, New York City, Pitts-
burgh, Seattle and Syracuse. He also
tested American bills in London.

“Anaverage of 96 percent of all the
bills we analyzed from the 11 cities
tested positive for cocaine. | don't
think any rational thinking person can
dispute thatalmostall the currency in
this country is tainted with drugs,"
Poupko says.

Scientists at National Medical Ser-
vices, in Willow Grove, Pa, who tested
money from banks and other legal

sources more than a dozen times, con-
sistently found cocaine on more than
80 percent of the bills.

"Cocaine is very adhesive and easi-
ly transferable," says Vincent Cordo-
va director of criminalistics for the
private lab. "A police officer, pharma-
cist, toxicologist or anyone else who
handles cocaine, including drug traf-
fickers, can shake hands with some-
one, who eventually touches money,
and the contamination process
begins”

Cordova and other scientists use
gas chromatography and mass spec-
troscopy, precise alcohol washes and
a dozen other sophisticated tech-
niques to identify the presence of nar-
cotics down to the nanogram level —
one billionth ofa gram. That mea-
sure, which is far less than a pin point,
is tire same level a dog can detect
with a sniff.

What a drug dog cannot do, which
the scientists can, is quantify the
amount of drugs on the bills.

Half of the money Cordova exam-
ined had levels of cocaine at or above
9 nanograms. This level means the
bills were either near a source of co-
caine or were handled by someone
who touched the drug, he says.

Another 30 percent of the bills he
examined show levels below 9 nano-
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U.S. Customs agent Leon Senecal and drug dog Amber

check a bus in Buffalo

grams, which indicates "the bills were
probably in a cash drawer, wallet or
some place where they came in con-
tact with money previously
contaminated.”

The lab’ research found 520 bills
are most highly contaminated, with
510and 55 bills next The 51,550 and
5100 bill usually have the lowest co-
caine levels.

Cordova urges restraint in linking
possession of contaminated money to
acriminal act

"Police and prosecutors havegot to
use caution in now far they go. Tne
presence of cocaine on bills cannot be
used as valid proof that the holder of
the money, or the bills themselves,
have ever been in direct contact with
drags,” says Cordova, who spent I
years directing the Philadelphia Po-
nce crime laboratory.

Nevertheless, more and more drug
dogs are being put to work.

Some agencies, like the U.S. Cus-
toms Service, are using passive dogs
that don’t rip into an item —or per-
son— when the dogs find something
during a search. These dogsjust sit
and wag their tails. German shep-
herds with names like Killer ana
Rambo are being replaced by Labra-
dors named Bruce or Memphis’
"Chocolate Mousse.”

Marijuana presents its own prob-

Jems for dogs since its very pungent
smell is long-lasting. Trainers have
testified that drug dogs can react to
clothing containers or cars months
after marijuana has been removed.

A 1989 case in Richmond, Va, ad-
dressed the issue of how reliable dogs
are in marijuana searches.

Jack Adams, a special agent with
the Virginia State Police, supervised
training of drug dogs for the state.

He said the odor from a single suit-
case filled with marijuana and placed
with 100 other bags in a closed Am-
trak baggage car in Miami could per-
meate aEfthe other bags in the car by
the time the train reached Richmond.

And what happens to the mountain
of "drug-contaminated" dollars the
government seizes each year? The
bills aren’t burned, cleaned, or stored
in a well-guarded warehouse.

Twenty-one seizing agencies ques-
tioned all said the tainted money was
deposited in a local bank— which
means it's back in circulation.
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By‘Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

Part Three: Innocent owners

The second time police canie to the
Hawaii home of Joseph and Frances
Lopes, they came to take it

‘They were ina carand a van. | was
in the garage. They said, ‘Mrs. Lopes,
let's go into the house, and we will
explain things to you.” They sat in the
dining room and told me they were
taking the house. It made my heart
beat very fast”

For the rest of the day, 60-year-old
Frances Lopes and her 65-year-old
husband, Joseph, trailed federal
agents as they walked through every
room of the Maui house, the agents
recording the position of each piece of
furniture on a videotape that serves as
the government’s inventory.

Four years after their mentally
unstable adult son pleaded guilty to
growing marijuana in their back yard
for his own use, the Lopeses face the
loss of their home. A Maui detective
trolling for missed forfeiture opportu-
nities spotted the old case. He recog-
nized that the law allowed him to take
away their property because they
knew their son had committed a crime
on it

A forfeiture law intended to strip
drug traffickers of ill-gotten gains
often is turned on people, like the
Lopeses, who have not committed a
crime. The incentive for the police to
do that is financial, since the federal
government and most states let the
police departments keep the proceeds
from what they take.

The law tries to temper moneymak-
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ing temptations with protections for
innocent owners, including lien hold-
ers, landlords whose tenants misuse
property, or people unaware of their
spouse’s misdeeds. The protection is
supposed to cover anyone with an
interest in a property who can prove
he did not know about the alleged
illegal activity, did not consent to it, or
took all reasonable steps to prevent it.

But a Pittsburgh Press investiga-
tion found that those supposed safe-
guards do not come into play until
after the government takes an asset,
forcing innocent owners to hire attor-
neys to get their property back — if
they ever do.

"As if the law weren’t bad enough,

theyjust clobber you financially," say;
Wayne Davis, an attorney from Little
Rock, Ark.

Feared for their son

In 1987, Thomas Lopes, who was
then 28 and living in his parents”home,
pleaded guilty to growing marijuana in
their back yard. Officers spotted it
from a helicopter.

Because it was his first offense,
Thomas received probation and an
order to see a psychologist. From the
time he was young, mental problems
tormented Thomas, and though he
visited a psychologistas a teen, he had
refused to continue as he grew older,
his parents say.

Mattfiaw Thayer for The Pittsburgh Prei*

Four years after their son’s marij'uana arrest, police
seized Hawaii home ofJoseph and Frances Lopes.



Instead, he doistered himself in his
bedroom, leaving only to tend the
garden.

His parents concede they knew he
grew die marijuana.

"We did ask him to stop, and he
would say, 'Don't touch it,” or he would
do something to himself." says the
elder Lopes, who worked for 49 years
on a sugar plantation and lived in its
rented camp housing for 30 years
while he saved to buy his own home.

Given Thomas' history and a family
history of mental probitms that
caused a grandparent and an unde to
be committed to institutions, the
threats stymied his parents.

The Lopeses, says their attorney
Matthew Menzer, “were under duress.
Everyone who has been diagnosed in
this family ended up being taken away.
They could not conceive of any way to
get rid of the dope without getting rid
of their son or losing him forever.”

When police arrivedto arrest Thom-
. as, "l was so happy because | knew he
would get care,” says his mother. He
did, ana he continues weekly doctor's
visits. His mood is better, Mrs. Lopes
says, and he has never again grown
marijuana or been arrested.

But his guilty plea haunts his family.

Because his parents admitted they
knew what he was doing, their home
was vulnerable to forfeiture.

Back when Thomas was arrested,
police rarely took homes. But since,
agendes have learned how to use the
law and have seen the finandal payoff,
says Assistant UB. Attorney Marshall
Silverberg of Honolulu.

They also carefully review old cases

for overlooked forfeiture possibilities,
he says. The detective who uncovered
the Lopes case started a forfeiture
action in February — just under the
five-year deadline for staking such a
claim.

"l concede the time lapse on this
case is longerthan most, but there was
a violation of the law, and that makes
this appropriate, not money-grub-
bing,” says Silverberg. “The other way
to look at this, you know, is that the
Lopeses could be happy we let them
live there as long as we did.”

They don't see it that way.

Neither does their attorney, who
says his firm now has about eight
similar forfeiture cases, all of them
stemming from small-time crimes that
occurred years ago but were resur-
rected. “Digging these cases out now
is a business proposition, not law
enforcement,” Menzer says.

"We thought it was all behind us,"”
says Lopes. Now, “there isn't a day |
don't think about what will happen to
us."
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They remain in the house, paying
taxes and the mortgage, until the
forfeiture case is resolved Given court
backlogs, that likely won't be until the
middle of next year, Menzer says.

They've been warned to leave every-
thing as it was when the videotape was
shot.

"When they were going out the
door," Mrs. Lopes says of the police,
"they told me to take good care of the
yard. They said they would be coming
nack one day.”

‘Dumb judgment’

Protections for innocent owners are
"a neglected issue in federal and state
forfeiture law," concluded the Police
Executive Research Forum in its
March bulletin.

But a chief policy maker on forfei-
ture maintains that the system is
actively interested in protecting the
rights of the innocent

George J. Terwilliger 1ll, associate
deputy attorney general in the Justice
Department admits that there may be
instances of “dumb judgment" And
says if there’s a “systemic" problem,
he'd like to know about it

But attorneys who battle forfeiture
cases say dumb judgment is the sys-
temic problem. And they point to some
of Terwilligers own decisions as
examples.

The forfeiture policy that Terwil-
liger crafts in the nation’s capital he

s to use in his other federal job:

. attorney for Vermont

A coalition of Vermont residents,
outraged by Terwilliger's forfeitures
of homes in which small children live,
launched a grass-roots movement
called "Stop Forfeiture of Children’s
Homes." Three months old, the group
has about 70 members, from school
principals to local medical societies.

Forfeitures are a particularly sensi-
tive issue in Vermont where state law
forbids taking a person’s primary
home. That restriction appears no-
where in federal law, which means
Vermont police departments can cir-
cumvent the state constraint by taking
forfeiture cases through federal
courts.

The playmake' for that end-run:
Terwilliger.

‘It’s government-sponsored child
abuse that’s uestroyirg the future of
children all over this state in the name
of fighting the drug war," says Dr.
Katlueen DePierro, a family practitio-
ner who works at Vermont State
Hospital, a psychiatric facility in
Waterbury.

The children of Karen and Reggie
Lavailee, ages 5,9 and 11, are precisely
the type of victims over wnich the
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Vermonters agonize. Reggie Lavailee
is serving a 10-year sentence in a
federal prison in Minnesota for co-
caine possession.

Because police said he had been
involved with drug trafficking, his
conviction cost his family uieir ranch
house on 2 acres in a small village 20
miles east of Burlington. For the first
time, Lhe family is on welfare, in a
rented duplex.

"l don't condone what my husband
did, but why victimize my children
because of his actions? That house
wasn't much, but it was ours. It was a
home for the children, with rabbits,
chicken, turkeys and a vegetable gar-
den. Their fnends were there, and
they liked the school, " says Mrs.
Lavailee, 29.

After the eviction, "every night for
months, Amber cried because she
couldn't see her friends. 1'd like to see
the government tell this 9-year-old
that this isn’t cruel and unusual
punishment”,

Terwilligeris dual role particularly
troubles DePierro. “It’s horrifying to
know he is setting policy that couid
expand this type of terror and abuse to
Idas in every state in the nation.”

Terwilliger calls the group's allega-
tions absuru "If there was someone to
blame, itwould be the parents and not
the government"

Lawyers like John MacFadyen, a
defense attorney in Providence, R.J.,
find it harder to fix blame.

“The flaw with the innocent owner
tiling is that life doesn’t paint itself in
black and white. It’s oftentimes gray,
and there is no room for gray in these
laws," MacFadyen says. As a conse-
quence, prosecutors presume every-
one guilty and leave it to them to show
otherwise. “That’s not good judgment.
In fact, it defies common sense."

Proving innocence

Innocent owners who defend their
interests expose themselves to ques-
tioning that bores deep into their
private affairs. Because the forfeiture
law is civil, they also have no protec-
tion against self-incrimination, which
means that they risk having anything
they say used against them later.

The documentation required of in-
nocent owner Loretta Stearns illus-
trates how deeply the government
plumbs.

The Connecticut woman lent her
adult son $40,000 in 1988 to buy a home
in Tequesta, Fla, court documents
show.

Unlike many parents who treat such
transactions informally, she had the
foresight to record the loan as a
mortgage with Palm Beach County.
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Karen Lavailee and her three children
are the type of forfeiture victims that
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concern a Vermont group trying to stop

Her action ultimately protected her
interest in the house after the federal
government seized it, claiming her son
stored cocaine there. He has not been
charged criminally.

The seizure occurred in November
1989. and il took until last May before
Mrs. Steams convinced the govern-
ment she had a legitimate interest in
the house.

To prove herself an innocent owner,
Mrs. Stearns met 14 requests for
information, including providing “all
documents of any kmd whatsoever

taining to your mortgage, including

not limited to loan application,
credit reports, record of mortgages
and mortgage payments, title reports,
appraisal reports, closing documents,
records of any liens, attachments on
the defendant property, records of
payments, canceled checks, internal
correspondence or notes (handwritten
or typed) relating to any of the above
and opinion letter from borrower's or
lender's counsel relating to any of the
above."”

And that was just question No. 1

Landlord as cop

Innocent owners are supposed to be
shielded in forfeitures, but at times
they've been expected to become vir-
tual cops in order to protect their
property from seizure.

T.T. Masonry Inc. owns a 36-unit
apartment building in Milwaukee,
Wis., that’s plagued by dope dealing.
Between January 1990, when it bought
the building, and July 1990, when the
city formally warned it about prob-
lems, the landlord evicted 10 tenants
suspected of drug use, gave a master
key to local beat and vice cops, for-
warded tips to police and hired two
security firms — including an off-duty
city police officer — to patrol the
building.

Despite that effort, the city seized
the property.

Assistant City Attorney David Stan-
0Sz says “once a property develops a
reputation as a place to buy drugs, the
only way to fix that is to leave it totally
vacant for a number of months. This
landlord doesn't want to do that"

Correct, says Jerome Buting, attor-
ney for Tom Torp of Masonry.

“If this building is such a target for
dealers, use that fact,” says Buting.

Craig Line tor The Pittsburgh Press

government seizure of homes of children
whose parents face drug charges,

“Let undercover people go in. But
when | raised that, tne answer was
they were short of officers and
resources.”

It looks like coke

Grady McClerdon, 53, his wife, two
of their adult children and two grand-
children — 7and 8 — were in a rented
car headed to their Florida home in
August 1989. They were reluming
from a family reunion in Dublin, Ga.

In Fitzgerald, Ga., McClendon made
a wrong turn on a one-way street.
Local police stopped him, checked his
identification and asked permission to
search the car. He agreed.

Within minutes, police pulled open
suitcases and purses, emptying out
ieweiry and about 10 Florida state
lottery tickets. They also found a
registered handgun.

Then, says McClendon, the police
"started waving a little stick they said
was cocaine. They told me tc put on
my glasses and take a good look. I told
them I'd never seen cocaine for real
but that it didn’t look like TV."

For about six hours, police detained



the McClendon family at the police
station where officers seized $2,300 in
cash and other items as “instruments
of drug activity and gambling para-
phernalia” —a reference to the lottery
tickets

Finally, they gave McClendon a
traffic ticket and released them, but
kept the family’s possessions.

For 11 months, McClendon’s attor-
ney argued with the state, finally
forcing it to produce lab test results on
the “cocaine.”

James E. Turk, the prosecutor who
handled the case will say only “it came
back negative.”

“That's because it was bubble
gum," says Jerry Froelich, McClen-
don's attorney. A judge returned the
McClendons’ items.

Turk considers the search “a good
stop. They had no proof of where they
lived beyond drivers’ licenses. They
had jewelry that could have been
contraband, but we couldn’t prove it
was stolen. And they had more cash
than | would expect them to cany.”

McClendon says: “I didn't see any-
thing wrong with them asking me to
search. That’s theirjob. But the rest of
it was wrong, wrong, wrong."

Seller, beware

Owners who press the government
for damages are rare. Those who do
are often helped by attorneys who
forgo their usual fees because of their
own indignation over the law.

For nearly a decade, the lives of
Carl and Mary Shelden of Moraga,
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Calif, have been intertwined with the
life of a convicted criminal who hap-
pened to buy their house.

The complex litigation began when
the Sheldens sold tneir home in 1379,
but took back a deed of trust from the
buyer — an arrangement that made
the Sheldens a mortgage holderon the
house.

Four years later, the buyer was
arrested and later convicted of run-
ning an interstate prostitution ring.
His property, including the home on
which the Sheldens held the mortgage,
was forfeited The criminal, pending
his appeal, went tojail, but the govern-
ment allowed his family to live in the
home rent-free.

Panicked when they read about the
arrest in the newspaper, the Sheldens
discovered they couldn’t foreclose
against the government and couldn’t
collect mortgage payments from the
criminal.

After tortuous court appearances,
the Sheldens got back tne home in
1987, but discovered it was so severely
damaged while in government control
that they can now stick their hand
between the bricks near the front
door.

The home the Sheldens sold in 1979
for $289,000 was valued at $115,500 in
1987 and now needs nearly $500,000 in
repairs, the Sheldens say, chiefly from
uncorrected drainage problems that
caused a retaining wall to let loose and
twist apart the main house.

Disgusted, they returned to court,
saying their Fifth Amendment rights
had been violated. The amendment

B

prohibits the taking of private property
tor public use withoutjust compensa-
tion. Their attorney, Brenda Grantland
of Washington, D.C, argues thatwhen
the government seized the property
but failed to sell it promptly and pay
off the Sheldens, it violated their
rights.

Between 1983 and today, the Shel-
dens have defended their mortgage
through every type of court foreclo-
sures, U.S. District Court, Bankruptcy,
U.S. Claims.

In January 1990, a federal judge
issued an opinion agreeing the Shel-
dens’ rights had been violated The
government asked the judje to recon-
sider, and he agreed A final opinion
has not been issued

“Its been a roller coaster," says
Mrs. Shelden, 46. A secretary, she is
the family’s breadwinner. Shelden, 50,
was permanently disabled when he
broke his back in 1976 while repairing
the house. Because he was unable to
work, the couple couldn’t afford the
house, so they sold it — the act that
pitched them into their decade-long
legal quagmire.

Tne/ve tried to rent the damaged
home to a iamily— a real estate agent
showed it 27 times with no takers —
then resorted to renting to college
students, then room-by-room board-
ers. Finally, they and their children,
ages 21 and 16, moved back in.

“We owe Brenda (Grantland) thou-
sands at this point, but she's really
been a doll,” says Shelden. “Without
people like her, people like us wouldn’t
stand a chance." ¢
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Civilforfertures can threaten
a company"s existence

*By Andrew Schnefder
and Mary Pat Flaherty

The Pittsburgh Press

For businesses, civil forfeitures
can be a big, big stick. Bad judgment,
lack of knowledge or outright wrong-
doing by one executive can put the
company itself in jeopardy.

ASan Antonio bank faces a $1 mil-
lion loss and may dose because it
didn't know how to handle a huge
cash transaction and got bad advice
from government banking authorities,
the bank says. The government says
the bank knowingly laundered money
foran alleged Mexican drug dealer.

The problems began when Mexican
nationals came to Stone Oak National
Bank, about 150 miles north of the
border, to buy certificates of deposits
with $300,000 in cash. The Mexicans
planned to start an American busi-
ness, they said. They had drivers’ li-
censes and passports.

Bank officers, who wanted guid-
ance about the cash, called the Inter-
nal Revenue Service, Secret Service,
Office of the Comptroller of the Cur-
rency, the Federal Reserve, and the
Department of Treasury.

Federai banking regulators require
banks to file CTRs — currency trans-
action reports — for cash deposits
greater than S10.000.

That paper trail was created to de-
velop leads about suspicious cash.
Once the government was alerted, the
thinking went, it could track the cash,
put depositors under surveillance or
setup a sting.

Atape-recorded phone line that
Stone Oak. like many banks, uses for

sensitive transactions captured a con-
versation between a Treasury official
and then-bank president Herbert
Pounds. According to transcripts,
Pounds said:

“We're a small bank. I've never had
a transaction liketh at... I taked to
several of my banking friends.
They've never had anybody bring in
that much cash, and the guys say
they've got a lot more where that
came from."

Pounds asked for advice and was
told to go through with the transac-
tion. “That's fine... as long as you
send the CTR," the Treasuiy official
said. “That’ all you're responsible
for.”

The bank took the money and filed
the form.

Between that Fust transaction in
March 1987 and the government’s
March 1989 seizure of $830,000 in cer-
tificates of deposit, bank officials con-
tinued to file reports, according to
photocopies reviewed by The Pitts-
burgh Press.

‘The government had two years to
come in and say, ‘Hey, something
smells bad here,” but it never did,"
says Sam Bayless, the bank's
attorney.

But the government now charges
that the bank customers were front
men for Mario Alberto Salinas Tre-
vino. who was indicted for drug traf-
ficking in March 1989. Fourteen
months later, the bank president and
vice president were added to Lhe in-
dictment and charged with money
laundering.

The bank never was criminally
charged, and the officers’indictments
were dismissed May 29.

The U.S. attorney's office in San
Antonio said it would not discuss the
case.

Because the Mexicans used their
certificates as collateral for $1 million
in loans from Stone Oak, the bank is
worried it will lose the money. In addi-
tion, according to banking regula-
tions, it must keep $1 million in
reserve to cover that potential loss.
Forthose reasons, it has asked the
government for a hearing and has
spent nearly $250,000 for lawyers’
fees.

But the bank can’t get a hearing be-
cause the forfeiture case is on hold
pending the outcome of the criminal
charges. And the criminal case has

. been indefinitely delayed because Sa-

linas escaped six weeks after he was
arrested.

Because the bank is so small, the
$1 million set-aside puts it below capi-
tal requirements, meaning "regula-
tory authorities could well require
Stone Oak National Bank to close be-
fore ever having the opportunity for
its case to heard," says its court brief.

To brace for a loss, Stone Oak
closed one of its branches. "For the
life of me," says Bayless, “l can't un-
derstand why the government would
want to sink a bank And, to boot, why
would the government want another
Texas bank?"

Bayless. who says, "I’'m very con-
servative, I’'m a bank lawyer, for heav-
en’s sake.” derides the federal action
as “narco-McCarthyism."

Problems with paperwork also led
to the seizure of $227,000 from a Co-
lombian computer company.

Tiie saga started in January 1990
when Ricardo Alberto Camacno ar-
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rived in Miami with about 5296,000 in
cash to pay foran order of computers.

Camacho is a representative of
Tandem Limitada, the authorized
dealer in Colombia and Venezuela for
VeriFone products, says VeriFone
spokesman Tod Bottari. The cash
covered a previously placed order for
about 1,600 terminals.

Both the government and Camacho
agree that when he arrived in Miami,
he declared the amount he was carry-
ing with Customs. They also agree
that the breakdown of the amount —
cash vs. other monetary instruments,
such as checks— was incorrect on

his declaration form.

Camacho and the government dis-
agree about whether the incorrect en-
try was intentional — the
government’s position —or a mistake
made by an airport employee.

The airport employee, in a deposi-
tion, said he had filled out the form
and handed it to Camacho for him to
initial, which he did. "Mr. Camacho
assumed the agent had correctly writ-
ten dovyn the information provided to
him,” says Camacho’s court filings
0 erthe subsequent seizure of the
money. The government says Cama-
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cho deliberately misstated the facts to
hide cash made from drug sales.

Camacho brought in the suitcase
full of U.S. cash, which he had pur-
chased at a Bogota bank, because he
thought it would speea delivery of his
order, he told federal agents.

VeriFone’s lawyers directed Cama-
cho to deposit the money in their ac-
count in Marietta, Ga., says Bottari.
The final bill for the computers was
5227.000.

VeriFone arranged for an employ-
ee to meet Camacho at the bank and
told the bank he was coming, Bottari
says. The bank notified U.S. Customs
agents that it was expecting a large
deposit. When Camacho arrived, fed-
eral agents were waiting with a drug-
sniffing dog.

The agents asked Camacho if he
would answer "a few questions about
the currency." Camacho agreed.

The handier walked the dog past a
row of boxes, including one containing
some of Camacho’ money. The dog
reacted to that box.

At that point, the agents said they
were taking the money to the local
Customs office, where they retrieved
information from the report Camacho

had filed in Miami

The reporting discrepancy, and the
dog's reaction, prompted the govern-
ment to take the cash.

Although the computer deal went
through several weeks later when
Tandem wired another 5227,000, that
wasn't enough to convince Albert L.
Kemp Jr., the assistant U.S. attorney
on the case, that the first order was
real

After the seizure, Kemp says, the
government checked Camacho's
background. He is a naturalized
American citizen who went to busi-
ness school in California and then re-
turned to help run several family
businesses in Colombia.

He travels to the United States
“four or five times a year," says
Kemp. "He has filled out the currency
reports correctly in the past, butr:w
he says there was a mistake and he
didn't know about il

"C'raon," says Kemp. "In total, his
whole story doesn’t wash with me.

“We believe the money is traceable
to drugs, but we don't have the evi-
dence. So instead of faking it for
drugs, we’re using a currency report-
ing violation to grab it”
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Crime pays big for informants

In forfelture

Copyright 1991, The Pittshurgh Press Co.

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

Part four The informants

They snitch at all levels, from the
the Hell's Angel whose testimony
across the country has made him a
millionaire, to the Kirksville, Mo., in-
formant who worked for the equiva-
lent of a fast-food joints hourly wage.

They snitch for all reasons, from
criminalswho doitinreturn forlighter
sentences to private citizens motivat-
ed by civic-mindedness.

Butit’s only with the recent boom in
forfeiture that paid informants began
snitching for a hefty cut of the take.

With the spread of forfeiture ac-
tions has come a new, and some say,
problematic, practice: guaranteeing
police informants that if their tips
result in a forfeiture, the informant
will get a percentage of the proceeds.

And that makes crime pay. Big.

The Asset Forfeiture Fund of the
U.S. Justice Department last year
gave $24 million to informants as their
share of forfeited items. It has $22
million earmarked this year.

While plenty of those payments go
to informants who match the stereo-
type of a shady, sinister opportunist,
many are average people you could
meet on any given day in an airport,
bus terminal or train station.

In fact, if you travel often, you likely
have met them — whether you knew it
or not

Counter clerks notice how people
buy tickets. Cash? A one-way trip?

Operators of X-ray machines watch
for "suspicious” shadows and not only
for outlines of weapons, which is what
signs at checkpoints say they’re scan-
ning. They look for money, "suspi-
cious” amounts that can be called to
the attention of law enforcement —
and maybe net a reward for the
operator.

Police affidavits and court testimo-
ny in several cities show clerks for
large package handlers, including
United Parcel Service and Continental
Airlines’ Quik Pak, open ’suspicious”
packages and alert police to what they
find. To do the same thing, police
would need a search warrant.

Underground economy

At 16 major airports, drug agents,
counter and baggage personnel, and
management reveal an underground
economy running off seizures and
forfeitures.

All but one of the airports’ drug
interdiction teams reward private em-
ployees who pass along reports about
suspicious activity. Typically, they get
10 percent of the value of whatever is
found.

The Greater Pittsburgh Internation-
al Airport team does not and questions
the propriety of the practice.

Under federal and most states'

rug cases

laws, forfeiture proceeds return to the
law enforcement agency that builds
the case. Those agencies also control
the rewards of informants.

The arrangement means both po-
lice and the informants on whom they
rely now have a financial incentive to
seize a person’s goods — a mix that
may be too intoxicating, says Lt. Nor-
bert Kowalski.

He runs Greater Pitt’s joint 11-

person Allegheny County Police-Penn-
sylvania State Police interdiction
team.
- "Obviously, we want all the help we
can get in stopping these drug traffick-
ers. But having a publicized program
that pays airport or airline employees
to in effect, be whistleblowers, may be
pushing what's proper law enforce-
ment to the limit,” he says.

He worries that the system might
encourage unnecessary random
searches.

His team checked passengers arriv-
ing from 4,220 flights last year. Yet
even with its avowed cautious ap-
roach, the team stopped 527 people
ut netted only 49 arrests.

At Denver’s Stapleton Airport —
where most of the drug team’s cases
start with informant Ups — officers
also made 49 arrests last year. But
they stopped about 2,000 people for
questioning estimates Capt Rudy
Sandoval, commander of the city's
Vice and Drug Control Bureau.

As Kowalski sees it the public vests
authority in police with the expecta-



A Pittsburgh Press reprint
PRESUMED GUDLTY

23

Grog Uniof/TJie Pittsbu/gti Press

Lt. Norbert Kowalski heads the drug interdiction unit at Greater Pittsburgh Airport

tion they will use it legally and judi-
ciously. The public can’t get those
same assurances with pohce-desig-
nees, like counter clerks, says
Kowalski

With money as an inducement, “you
run the risk of distorting the system,
and that can infringe on the rights of
innocent travelers. If someoneknows
they can get a good bit of money by
turning someone in, then they may
imagine seeing or hearing things that

aren’t there. What happens when you
get to court?”

In Nashville, that’s not much of an
issue. Juries rarely get to hear from
informants.

Police who work the airport deliber-
ately delay paying informants until a
case has been resolved "because we
don't want these tipsters to have to
testify. If we don’t pay them until the
case is closed they don’t have to risk
going to court,”" says Capt. Judy Baw-
cum, commander of the vice division
for the Nashville Police Department

That means their motivation can’t
be questioned..

Bawcum says it may appear that
airport informants are working solely
for the money, but she believes there’
more to it “l admit these (X-ray)
guards are getting paid less than
burger flippers at McDonald’s and the
promise of 10 percent of $50,000 or
whatever is attractive. But to refuse to
help us is not a progressive way of
thinking,” says Bawcum. “This is a
public service."

But not all companies share the
view that their employees should be
public servants. Package handling
companies and Wackenhut, the X-ray
checkpoint security firm, refuse to
allo.v Nashville police to use their
workers as informants.

"They’re so fearful a promise of a
reward will prompt them people to
concentrate on looking for drugs and
money instead of looking for weap-
ons," says Bawcum.

Far from being uncomfortable with
the notion of citizen-cops, Bawcum
says her department relies on them.
"We need airport employees working
for us because we've only got a very

small handful of officers” at the air-
port, she says.

For her, the challenge comes in
sustaining enthusiasm, especially
when federal agencies like the DEA
are “way too slow paying out" Civic
duty carries only so far. "It’s hard to
keep them watching when they have to
wait for those rewards. We can't lose
that incentive.”

The deals

Most drug teams hold tight the
details of how their system works and
how much individual informants earn,
preferring to keep their public service
private.

Butina Denvercourt case, attorney
Alexander DeSalvo obtained photo-
copies of police affidavits about tip-
sters and copies of three checks
payable to a Continental airline clerk,
Melissa Furtner. The checks, from the
U.S. Treasury and Denver Countv,
total SS.B34 for the period from Sep-
tember 1989 to August 1990.

Ms. Furtner. reached by phone at
her home, was flustered by questions
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about the checks.

"What do you want to know about
the rewards? I can't talk about any of
it It's not something I'm supposed to
talk about | dont feel comfortable
with this at all." She then hung up.

As hefty as the payments to private
citizens can be, they are pin money
compared to the paychecks drawn by
professional informants.

Among the best paid of all: convict-
ed drug dealers and self-confessed
users.

Anthony Tait, a Hell's Angel and
admitted drug user who has been a
cooperating witness for the FBI since
1985, earned nearly million for
information he provided between 1985
and 1988, according to a copy of Tait’s
payment schedule and FBI contract
obtained by The Pittsburgh Press.

Of his il million, $250,000 was his
share of the value of assets forfeited
as a result of bis cooperation. His
money came from four sources. FBI
offices in Anchorage and San Francis-
co; the state of California and the
federal forfeiture fund.

Likewise, in a November 1990 case
in Pittsburgh, the government paid a
former drug kingpin handsomely.

Testimony shows that Edward
Vaughn of suburban San Francisco
earned $40,000 in salary and expenses
between August 1989 and October 1990
working for DEA, drew an additional
$500 a month from the U.S. Marshal
Service and was promised a 25 percent
cut of any forfeited goods.

Vaughn had run a multimillio'v
dollar, international drug smuggling
ring, been a federal fugitive, and twice
served prison time before arranging
an early parole and paid informant
deal with the government, he said in
.court

As an informant, he said, he pre-
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ferred arranging deals for drug agents
that are known as reverse stings: the
law enforcement agents pose as sell-
ers and the targets bring cash for a
buy. Those deals take cash, but not
dope, directly off the streets. In those
stings, he said, the cash would be
forfeited and Vaughn would get his
pre-arranged quarter-share.

His testimony in Pittsburgh result-
ed in one man being found guilty of
conspiracy to distribute marijuana
Thejury acquitted the other defendant
saying they believed Vaughn had en-
trapped him by pursuing him so ag-
gressively to make a dope dealL

To pay or not to pay

The practice of giving informants a
share of forfeited proceeds goes on so
discreetly that Richard Wrntory, an
Oklahoma prosecutor and forfeiture
proponent who until recently headed
the National Drug Prosecution Center
in Alexandria Va, says, “I'm not
aware of any agency that pays com-
missions on forfeited items to
informants.”

Although the federal forfeiture pro-
gram funnels millions of dollars to
informants, it does not set policy at the
top about how — or how much — to
pay.

“Decisions about how to pursue
investigations within the guidelines of
appropriate and legal behavior are
best left to people in the field,” says
George Terwilliger m, the deputy
attorney general who heads the Jus-
tice Department’s forfeiture program.

That hands-off approach filters to
local offices, such as Pittsburgh,
where U.S. Attorney Thomas Corbett
says the discussion of whether to give

informants a cut of any take “is a —

philosophical argument | won’t put

myself In the middle of it”

The absence of regulations spawns
“privateers and junior G-men," says
Steven Sherick, a defense attorney In
Tucson, Ariz., who recently recovered
$9,000 for John P. Gray of Rutland, Vt,
after a UPS employee found it In a
package and called police.

Gray, says Sherick, is "an eccentric
older guy who doesn't use anything but
cash.” In March 1990, Gray mailed a
friend hand-money for a piece of
Arizona retirement property Gray had
scouted during an earlier trip west
say court records. The court ordered
the money returned because the state
couldnt prove the cash was gained
illegally.

Expanding payments to private citi-
zens, particularly on a sliding scale
rather than a fixed fee, raises unsa-
vory possibilities, says Eric E. Ster-
ling, head of the Criminal Justice
Policy Foundation, a think tank in
Washington, D.C.

Major racketeers and criminal en-
terprises were the initial targets of
forfeiture, but its use has steadily
expanded until now it catches people
who never have been accusea or a
crime but lose their property anyway.

“You can win a forfeiture case
without charging someone," says Ster-
ling. “You can win even after they've
been acquitted. And now, on top of
that, you can have informants tailoring
their tips to the quality of the thing
that will be seized.

“What paid informant in their right
mind is going to turn over a crack
house — which may be destroying an
inner city neighborhood — wnen he
can turn over information about a nice,
suburban spread that will pay off big
when it comes time to get his share?”
asks Sterling e
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35 arrested despite
bumbling ways of informant

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

The undercover operation was
called BAD. The mam informant was
named Mudd.

And the entire affairwas... a bust.

The prosecutor in Adair County in
Missouri's northeast comer ehuddes
now about the “bumbled"”
investigation.

But Sheri and Matthew Farrell,
whose 60-acre farm remains tied up in
a federal forfeiture action due to the
bumbling, can’t see the humor.

Apaia police informant named
Steve R. Mudd, who went undercover
for $4.65an hour ina marijuana inves-
tigation near Kirksville, Mo., accused
Farrell ofselling and cultivating mari-
juana on his land. Mudd was the only
witness in the joint rity-county drug
investigation called Operation BAD —
Bust a Dealer.

Forayear starting in November
1989, Mudd worked for city and county
police identifying alleged dealers
around Kirksville, population 17,000.
He received “buy money” and would
return after his deals — minus the
money and with what he said were
drugs.

Mudd went to supposed traffickers’
homes “but didn't wear a wire(tap)
and didn’t take any undercover officer
with him. He said he was ina rut and
didn’t want a lot of supervision,” says
prosecutor Tom Hensley. When he
came back to the office, Mudd would
write reports — but the dates and
times often didn’t match what he
would say later in depositions.

Mudd himself had gone through
drug rehabilitation, and had drug
sales and possession on his criminal
record, says Hensley. Mudd also had a
history of passing bad checks and was
always near broke, working odd jobs.

Nevertheless, Mudd became the
linchpin of Operation BAD.

Based on his word, police arrested
35 people in Adair County, including
Farrell. As Mudd told it, "Farrell haa
sold him marijuana and confided he
used tractors outfitted with special
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The Farrells face forfeiture of their Missouri farm

night lights to harvest fields of dope.
He “whipped up quite Lhe story. He
had us out there at night banging
around, renting big trucks to cany
dope. There’s no receipts, nothing to
show that. And wouldn't someone
have seen us?" asks Mrs. Farrell.
Hensley confirms that Farrell has
no criminal record, yet on Mudd’s alle-

gation, the county sheriff first arrest-
ed Farrell then ordered his house and
farm seized in November.

‘They came out and searched ev-
erything. They took away tea bird-
seed. they vacuumed our ashtrays in
the truck and didn't find anything.
Then they told us the house was
seized and in governmental control.
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They told us to keep paying the taxes,
but not to do anything else to the
land," says Mrs. Farrell, 36,a U.S.
Postal Service worker in Kirksville.
Her husband, 38, runs a metal work-
ing shop out of his home.

Of the 35 cases initiated by Mudd,
only Farrell’s involved seized land.

Adair County kept the criminal
cases in local court

But to make the most of the sei-
zure, the county turned the Farrell
forfeiture case over to the federal
government Missouri state law di-
rects that forfeiture proceeds go to
the general fund where they are ear-
marked for public school support Un-
der federal regulations, though, the
local police who bring a forfeiture
case get back up to 80 percent of any
proceeds.

“The federal sharing plan is what
affected how the case was brought,
sure," says Hensley. "Seizures are
kind of like bounties anyway, so why
shouldn’tyou take it to the feds so it
comes back to the local law enforce-
ment effort?”

With the forfeiture case firmly
lodged in federal court, the county
criminal cases began to be heard —
and promptly fall apart

All 35 cases “went down the tubes,”
says Hensley. At the first hearing,
which included Farrell’s case, Mudd
failed to appear due to strep throat It
took him two months to regain his
voice, says Hensley, and then he
couldn't regain his memory.

“The dates he was saying didn’t
mesh with what he’d put down on re-
ports. And I couldn’t go out on the
street without someone stopping to
tell me a Mudd bad-check story. I de-
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dded my only witness was notworth a
greatdeal, especially if he was having
trouble with his recalL"

The case crumbled into powder
when the powder turned out to be Ty-
lenol 3. Hensley said lab tests showed
Mudd had brought back fake drugs as
evidence.

Hensley withdrew the criminal
charges against Farrell and the
others.

Says Hensley of his star witness,
“My nonest impression is the guy is
just dumb and watched too much ‘Mi-
ami Vice.” You never see ‘Miami Vice’
guys write anything down, do you?"

The prosecutor doesnt feel Mudd
“scammed us that bad. He took us
once to a patch of dope growing along
a country road across the state line in
lowa It was out of the way, so he had
to know something. But he couldn't
say for sure who was growing it"

Although Mudd was less than an
ideal informant local police relied on
him “because there is marijuana use
here and we had to get somebody. We
don’t get big enough cases to get the
state police here to do an investiga-
tion up right”

Hensley says he “couldn’t say how"

Mudd might have come up with Far-
rell’s name, but Mrs. Farrell has a
theory. Several years ago, Mike Far-
rell, Matthew's brother, received pro-
bation for a marijuana possession
charge — his only arrest Hensley
confirms that

“I think he figured he could say
‘Farrell’and it would stick,” says Mrs.
FarrelL

Though the criminal case has fad-
ed, the Farrells’forfeiture case rolls
on.

Philosophically, Hensley agrees
with the notion “that if you’re not
guilty or charges are dismissed then
you ought to be off the hook on the
forfeiture since no one could prove
the case against you. But that isnt the
way itworks with the federal
government."

He is not inclined "to call down to
SL Louis and tell the U.S. attorney to
drop it Fve got other things to do with
my time. | don’t want to sound mali-
cious but this will all work out™

So far, it is merely working its way
through federal court

The prosecutor on the Farrell case
verifies that the state case was adopt-
ed by the federal government which
means “the facts of their criminal
case are the same facts that underlie
the forfeiture action," says Daniel
Meuleman, assistant U.S. attorney.
“But that doesn't mean we can't go
ahead because there are different
standards of proof involved.”

Different is lower. To geta crimi-
nal conviction, prosecutors need proof
beyond a reasonable doubt. To pursue
a federal forfeiture, they need only
show probable cause.

Meuleman refuses to say whether
he will use Mudd as a witness.

Meanwhile, the Farrells wait.

Their attorney’s bills already are
$5,600 “and that puta crimp in our
style. We were in shock for a good two
months. Everyday we thought some-
thing else might Happenand We were
scared in our own home.

“That’s gotten a little better," says
Mrs. Farrell, “but in a town this small
there’s still a lot of talk, you know." «
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With sketchy
se1zes housefrom man S heirs

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

In Fort Lauderdale, Fla., last sum-
mer, forfeiture reached beyond the
grave, seizing the $250,000 home of a
dead man.

Aconfidential informant told police
that in 1988 the owner, George Ger-
hardt, took a $10,000 payment from
drug dealers who used a dock at the
house along a canal to unload
cocaine.

The informant can’t recall the ex-
act date, the boat's name or the deal-
ers’names, and the government
candidly says in its court brief it "does
not possess the facts necessary to be
any more specific.”

But its sketchy information con-
vinced a judge to remove the house
from heirs, who now must prove the
police wrong.

“lwas flabbergasted. I didn’t think
something like this could happen in
this country," said Gerhardt’s cousin.
Jeanne Horgan of Hartsdale, NJ.
She. a friend of Gerhardt's from high
school, and a home health aide who

cared for Gerhardt while he was dy-
ing of cancer, are his heirs.

Gerhardt, who died at the age of 49,
was an only child who inherited "sub-
stantial amounts” from his parents
and lived in a home that han been in
his family for 20 years, says Marc H.
Gold, attorney for the heirs.

Gerhardt ran a marina until he was
38, then retired and lived off the es-
tate left him by his parents.

“I've gone back through his tax re-
turns and every penny is accounted
for. I can’t find an indication he ever
was arrested or charged with any-
thing in his life," says Gold.

The heirs have filed a motion to
have the case dismissed.

While that request is pending, the
government is renting the house to
other tenants for roughly $2,200 a
month which the government keeps.

Although the government had its
tip six months before Gerhardt’s
death, it didn’t file a charge against
him Italso didn't seize his house until
three months after he died.

The notice the government was
taking the home came with a sharp
rap on the door and a piece of paper
handed to Brad Marema. the heir who
had cared for Gerhardt and moved
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into the house. The notice gave Mar-
ema a few days to pack up before the
government changed the locks.

The pointof trying to take the
house, “is not so much to punish at
this stage. The motivation really is to
use the proceeds from the sale of the
property to prevent other drug of-
fenses,” says Robyn Hermann, assis-
tant chief of the civil section for the
U.S. attorney’s office in the Southern
District of Florida.

The government’s case depends on
the informant's tip, says Ms. Her-
mann. "Even if | knew more about
him (Gerhardt) | wouldn't say, but |
don't think we do."

The answer to how heirs counter
allegations against a dead man "is
real easy," she says. “Answers are ac-
quired through discovery," a proce-
dure in which both sides respond to

stions from Lhe other. “We’ll take
gositions, they'll take depositions.
That’s when they get their answers."

But that isnt how the law is sup-
posed to work, counters Gold.

“Who am | suppose to subpoena?
Where do | send an investigator? The
government is supposed to have a
case, a reason for kicking someone
out of their home. It’s not supposed to
remove them, then build a case." »
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By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

Part Five: Crime and punishment

AVermont man was found guilty ol
growing six marijuana plants. He re-
ceived a suspended sentence and was
ordered to do 50 hours of community
work. But there was an added penalty:
He and his family nearly lost their 49-
acre farm.

In Washington, where the maxi-
mum criminal penalty could have been
a $10,000 fine, an elderly couple served
60 days for growing 35 marijuana
plants— and lost their $100,000 house.

In Bismarck, N.D., a young couple
received suspended sentences after
pleading guilty to growing marijuana.
The judge who ordered them to forfeit
the three-bedroom house where they
lived with their three children worried
from the bench that he might be
throwing them onto the welfare rolls.
But he says he had no choice.

All three families are the victims of
a federal law that allows the govern-
ment to take homes, lands, vehicles
and other possessions from Ameri-
cans convicted of possessing drugs or
violating a host of other statutes.

The law was intended to penalize
major drug dealers and organized
crime figures by taking their property,
selling itand returning the proceeds to
the cops for other investigations. But
the dollar return to the cops has been
so great that it’s now being used for
scores of crimes, some no more than
misdemeanors by first-time law-
breakers.

Because of the law, more and more
people are losing their property. For
many, the punishment no longer fits
the crime.

u s tic e
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Town: Back off

Community outrage helped Robert
Machin and Joann Udell keep their
farm in South Washington, VL, after
the federal governmenttried to seize it
in 1989.

Signs decrying “Cruel and unusual
punishment — remember the Eighth
Amendment” were posted along local
roads. Lawmakers and politicians got
involved. Nearly all their neighbors
signed petitions.

Machin and Udell, advocates of the
back-to-nature movement, support
themselves and their three children
off their 49 acres. They boil maple sap
into syrup, press apples into cider and
educate their children in the rustic,
gas-lit rooms of their eight-sided
wooden house.

Their trouble began in September
1988, when a teenager busted for a
traffic violation traded his way out ofa
ticket by telling state police he could
show them 200 marijuana plants grow-
ing on Machin’s farm.

Police raided the property and
found only six plants, which Machin
admitted to growing.

He received a suspended sentence
and spent 50 hours doing community
service. Tranquility returned to the
Machin farm, but the government
wasn’t through.

On Aug. 12, 1989, U.S. Attorney
George Terwilliger 111 filed action to
seize the Machin house and property.
Vermontstate law does not permit the
seizure of a home, so the case was
pursued through federal courts.

But tho political pressure and the
outpouring of concern from the com-
munity forced Terwilliger, who also
runs the Justice Department’s forfei-
ture fund, to back off.

‘The Machin case is one where
public scrutiny forced the government
to do it right. What about all the others

sm a ll,

"'takes It all

where no one is watching?” Machin's
lawyer, Richard Rubin, asks.

Let the feds do it

There was little public scrutiny in
November 1969 after Robertand Bren-
da Schmalz pleaded guilty to marijua-
na charges in Bismarck, N.D., and got
probation.

North Dakota state law does not
allow the forfeiture of real estate
involved incrimes. So, in order to seize
the house, prosecutors took the
Schmalz case to federal court, says
federal Judge Patrick Conmy, who got
the case.

Conmy said at the hearing that the
couple had grown marijuana in their
basement for their own use. Even so,
because they used their house in the
crime, Conmy says, he had no choice
but toorderthem to forfeit theirhome.
,» 1. don't really care if somebody
loses their Cadillac, or their coin
collection, the cash that’s with the
drugs. That’s fine. It’s looked on as a

hazard of doing business,” the federal
judge says.

“But you get a husband, wife and
several children in a three-bedroom
home and the husband raises marijua-
na in the basement with some grow
lights, and you take their house for
that That, to me, is different”

Headaches

The marijuanaJack Blahnik grew In
his yard controlled severe pain from
his duster headaches, he says.

Blahnik completed 68 years of his
life without a single brush with the
police. But in his 69th year, he and his
61-year-old wife, Patricia, were arrest-
ed, convicted and jailed for 60 days for
growing 35 marijuana plants.

On March 6, 1990, the state of
Washington also seized the couple’s



three-bedroom home and the five
acres it sat on.

Blahnik admits he was growing the
dope.

"l showed it to the police, | took
them out to the shed in the back yard
and told them that | was growing the
stuff for my own use, to try to control
the pain from these cluster headaches
that 1 have,” Blahnik says. &

Blahnik heard that marijuana helps
such headaches, and his doctor con-
firmed its value.

"My wife was agaiast my growing
the stuff, but she went to jad because
she copied some growing instructions
for me," Blahnik says.

The statute under which the Blah-
oik's house was seized reouires the
state to provide "evidence which dem-
onstrates the offender's intent to en-
gage in commercial activity." The
police never made that link, affidavits
show.

The Blahnik's 5100,000 property in
Woodland about 130 miles south of
Seattle, was their nest egg.

"It was our life savings,” Blahnik
says. "Everything we had went into
that house and land"

Police charged that drug sales fi-
nanced the house.

"They knew that wasn’t true,"” Mrs.
Blahnik says. “Our bank statements
and tax forms show that everything we
ever put into buying that house, and
everything else we nave, came from
money that we worked hard 40years to
save.”

The Blahniks” lawyer, Michael Mc-
Lean, calls the seizure unconstitution-
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al and punitive.

"The maximum fine for this crime
in the state of Washington is 510,000.
The Blahnik's property was worth 10
times that amount”

Blahnik does not question that he
should be punished for breaking the
law. However, tie questions the man-
ner in which it was done.

"The prosecuting attorney went on
television, putting our mug shots on
and claiming they had made the big-
gestseizure ever made in cither Wash-
ington or Oregon and we could
possibly be connected to a nationwide
drug ring," Blahnik say3.

"They failed to mention that their
big seizure was our retirement mon-
ey,"” Blahnik says.

A costly catch

Sometimes the government’s push
to seize property drives it to spend far
more than it makes. For example, it's
estimated that the state of lowa spent
more than 5100,000 defending the sei-
zure of a 56,000 fishing boat.

It has been three years since the

lowa Department of Natural Re-
sources agents charged Dickey Raster
with having three illegally caught fish.

The officers stopped Raster, a 63-
year-old retired gas company fore-
man, leaving Clear Lake. In the back
of his truck the fish cops found a silver
bass, a northern pike and a muskie,
and said they had “net marks" on
them. Raster was charged with gill-
netting, a misdemeanor in lowa pun-
ishable at the time by up to 30 days in
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jail and a 5100 fine (or each fish.
Altogether, he paid about 5500 in fines.

But the officers also seized Rasters
16-foot boat, 40-hp motor and trailer—
worth about 56,000.

"No doubt they had net marks on
them, but so do 75 percent of the fish
in the lake, 1caught them with a rod
and night crawlers,"” Raster says.

District Court Judge Stephen Car-
roll said the seizure was unconstitu-
tional and ordered the boat, motor and
trailer returned.

But Cerro Gordo County Attorney
Paul Martin appealed to the lowa
Supreme Court, which ruled the prop-
erty could be seized.

Raster's saga of the three fish has
been on local court dockets four times
and before the lowa Supreme Court
twice.

Acourt clerk in Mason City estimat-
ed that "probably a lot more than
5100,000" was spent in pursuit of
justice for those fish.

Raster says he knows exactly what
the ordeal cost him. «

“Just about everything | own. |
auctioned off the inventory of my bait
and tackle shop at about a dime on the
dollar and sold my house to pay the
legal bills and keep the bank nappy,”
he says.

“I didn’t get my boat back, but I'm
still trying," ne says. “You can't let the
government ignore the Constitution.
I'm fighting this over a boat that
shouldn’t have been taken, butitreally
deals with how fair our government is
supposed to be."

Greg Laniw.The Pittsburgh Press

Don and Ruth Churchill’s land was sei2ed after marijuana was found in the cornfields.
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Mixed crop

And fairness is what is worrying
Don and fUilii Churchill, who are
fighting to keep their family farm in
Indiana. . «

“Salt of the earth" and “good. God-
fearing people” are how some neigh-
bors in the southern Indiana farming
community describe the 54-year-old
couple.

In 1937, Churchill had found some
marijuana plants mixed in with his
com and immediately notified state
police. & e« *rt

Farmers in the area were aware
that a group called “the Combread
Mafia" was planting marijuana in oth-
er people's cornfields throughout nine
Midwestern states.

The cops destroyed the crop, and
the Churchills thought they were done
with marijuana.

But twoyears later, while they were
watching a TV newscast about thou-
sands of marijuana plants being found
on farmland, they recognized the land
as theirs.

The next morning, the Churchills
went to the sheriff to say it was their
land. Ten days later, state police
arrived at their door to arrest Chur-
chill and his 34-year-old son, David,
charging them with numerous felony
counts, including possession of ana
cultivating marijuana.

An informant had reported that he
saw Churchill, his son and a third,
unidentified man tending marijuana
crops on land they own in Harrison
County. The informant later reported
that dope was also growing on other
Churchill land in Crawford County,
court affidavits show.

In February, four months before
their first criminal trial, the federal
government— prodded by state police
who would get the bulk of any forfei-
ture proceeds — seized the 149 acres
the Churchills own in both counties.

They are awaiting the outcome of
the cases.

While the Churchills anguish over
the possible loss of their property, they
dont dispute that police found thou-
sands of marijuana plants growing on
their two tracts.

What Churchill disputes is that he
or anyone else in his family grew it

"l farm part time. We plant in the
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spring and harvest in the fall and don't
mess with the com in between." Be--

-ofore the large cachaof marijuana was

discovered"Sre hadn’t been out there
forweeks," says Churchill, who leaves
for work at 4 am . to get to the Ford
truck plant 43 miles away in Louisville,
where he has worked for 27 years.

Planting of “no-till" crops Ys very
common inthe area as a way to make
extra money.

The farmland, especially valuable
because it contains the largest natural
spring in Indiana, has been in Mrs.
Churdiill's family for generations.

Standing on the steps of a wood-
frame chapel in the midst of some of
the land tne gover.ment is trying to
take, Mrs. Churchill expressed ner
disillusionment.

"This church is built on my family’s
land. I was baptized here, and Don and
I were married here. Thisused to be a
place of peace and happiness,” Mrs.
Churchill says. “Now, this place, our
community, our lives, our faith in
government, everything has changed.

“If they take our land. I'm going to
lose faith in everything,” she says.

Ron Simpson, the state’s primary
prosecutor of the criminal charges,
questions the fairness of the federal
government’s seizure of the Chur-
chills’ land when most of it was
inherited from the wife's family.

“Under our system, if someone is
punished, they should have been
charged with something, and weVve
broughtno charges against Mrs. Chur-
chill. We have no evidence that she
knew anything about the marijuana
that was growing,” Simpson says.
“You just have to wonder about how
fair this seizure is."

Churchill says:

“We assumed the legal system was
fair, that if we were innocent, we had
nothing toworryabout Now I'm in one
court defending myself and my son
agaiast drug charges, and in another
court, they're trying to take my land
away, Fm worrying about a lot of
things now."

A bandfal of tnmble

The issues of proportionality and
fairuess pose challenges for even
strong supporters of forfeiture laws,
including Gwen Holden, a director of

the National Criminal Justice Associa-
tion in Washington, D.C, a gfpup that
represents state law enforcement In-
terests. m * B R PR S

“If an individual is clearly*a major
trafficker and everything he ever
bought is dirty, no one nas major
heartburn. If someone owns 200 acres
of land and there’s drugs on a comer
and the guy never knew it was there,
then the rule of reason should kick in,"”
Ms. Holden says. “You shouldnt be
taking the whole farm if he didn’t know
it was there."

Taking Bradshaw Bowman’s whole
farm is exactly what the governmentis
trying to do. C

The 80-year-old man was arrested
for growing marijuana, and the local
sheriff has seized his 160-acre ranch in
the breathtaking high desert area of
southern Utah.

A convicted drug dealer-turned*
sheriffs informant blew the whistle on
a handful of marijuana plants growing
on Bowman’s property.

Bowman's "Calf Creek Ranch" is
300 miles south of Salt Lake City, at
the entrance to a National Scenic Vista
area of stunning canyons.

The marijuana was found on a
hiking trail far from Bowman’ house.

“I've had this property for almost 20
years, and it’s absolute heaven. I love
this place. My wife’s buried here,”
Bowman says. “l can’t believe they’re
trying to take it away from me, and |
didn’t even know the stuff was grow-
ing there.

“| used to serve onjury duty, but at
70 they make you stop. In all my time
sitting in the jury box, | never heard of
the Constitution treated this way."

— - Garfield County Attorney Wallace
Lee, who is prosecuting both the
criminal charges and the civil effort to
seize Bowman’ house, says, "He's
getting his day in court"

“The fact that he's 80 years old has
no bearing on the case at all and
certainly not with me,” Lee says. “I'm
out to prosecute a criminal case here,
and it doesn't matter whose house it
is."

Bowman’ lawyer, Marcus Taylor,
says:

“This is the classic example of the
absurdity, injustice and almost immor-
al nature of forfeiture.

“You could hold that entire bundle
of 67 plants in one hand."
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By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

With more than 9,000 flights under
his belt, Billy Munneriyn has survived
lots of choppy air. But it took only one
flight into a government forfeiture ac-
tionto send his small air charter ser-
vice crashing to the ground.

Munneriyn and his wife, Karon,
both 53, worked foryears building
their Las Vegas business. Their four
E’nes —ajetand three props — flew

inessmen, air freight, airambu-
lance runs and Grand Canyon tours.

“Itwasn’t a big operation, but it
was ours,” Mrs. Munneriyn says.

Today, Munneriyn is making 22
cents a mile trucking watermelons
and frozen carrots across the country
inan 18-wheeler.

He has filed for bankruptcy. He
sold off his three smaller planes and
office equipment to pay $80,000 in le-
gal fees. His 1969 Lear Je t— his pride
andjoy—is being held by the federal
governmentat a storage hangarin
Texas.

Munneriyn’s life went into a tail-
spin the afternoon of Oct 2,1989,
when he flew an old man and four
padlocked, blue plastic boxes to the
Ontario International Airport, outside
Los Angeles.

His passenger was 74-year-old Al-
bert Wright, a convicted cocaine traf-
ficker. The plastic boxes contained
52,795,685 in cash.

But Munneriyn says he didn't know
that until three hours after they land-
ed and Drug Enforcement Adminis-
tration agents handcuffed him and
took him to the Cucamonga County
Jail Munneriyn was charged with
drug trafficking and ordered to pay $1
million bail Seventy-one hours later,
he was released without being
charged.

When he went to get his plane, a
drug agent told him “it belongs to the
government now" — a simple state-
ment that launched a devastating ie-
gal battle that continues today.

An informant had told Ontario Air-

port police that Wrightwould arrive
Oct 2with a large amour,t of curren-
cy to purchase narcotics.

Police were waiting when the Lear
landed. They watched Wright get off
the plane. For the next three hours,
agents followed him as he met two
other people, picked up a rented van,
returned to the airportand unloaded
the plastic containers from Munger-
lynsiet

Police followed the van to a resi-
dence about 20 miles away. They sur-
rounded the van and four people
nearby. All were identifiedas Deing
major cocaine traffickers.

Asearch of the plastic boxes found
$2,795,685.

At the airport, agents told Munner-
iyn he was in trouble. They searched
thsjet Nodrugs were found, but they
seized $8,500 in cash that he had been
paid for the charter.

“l guessed they would figure out |
had nothing to do with that guy and
his drug money, and give me my
plane and $8,500 back,” Munneriyn
says.

He was wrong

Two weeks later, drug agents
showed up at Munnerlyn's Las Vegas
home ana office and carried off seven
boxes of documents and flight logs.

It was just the beginning of the gov-
ernment’s efforts to prove he was a
drug trafficker and had flown for
Wright foryears.

Munneriyn says he didn’t even
know Wright was the man’ name.

Several days before the seizure,
Munneriyn was contacted by a man
identifying himself as “Randy Sulli-
van,” a banker, who was willing to dis-
cuss financing a new aircraft that
Munneriyn had been telling business
contacts he wanted to buy.

Munneriyn agreed to meet him Oct.
2 at Little Rock Airport. “We were go-
ing to fly back to Las Vegas, where |
was going to show him my operation
and talk about him financing my pur-
chase of a larger plane."” Munneriyn
picked up “Sullivan" and four boxes
of "financial records.”

“He was a distinguished-looking,
very old man dressed in a dark suit
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He looked like a banker is supposed to
look,” Munneriyn says.

They stopped in Oklahoma City to
refuel. When they took off 45 minutes
later headed to Las Vegas, “Sullivan”
told Munneriyn he had made a tele-
phone call and had to go to the Ontar-
ioairport instead. They would discuss
the loan at a later date, he told the pi-
lot

While en route, Impaid Munneriyn
$8,300, the normal tanff forajet char-
ter, and gave him a $200 tip.

“l told the DEA that | never saw
that man before in my life, and Ve
never had anything to do with drugs,"”
Munneriyn says. “All I want is my
plane back."

Assistant U.S. Attorney Alejandro
Mayorkas is still fighting to prevent
that from happening

In court documents Mayorkas filed,
he acknowledged the government
“will rely in part on circumstantial ev-
idence and otherwise inadmissible
hearsay" to try tojustify the
forfeiture.

The government “need not estab-
lish a substantial connection to illegal
activity, but need only establish prob-
able cause," the prosecutor wrote.

Mayorkas says the fact the aircraft
flew into Los Angeles, “an area known
as a center of illegal drug activity," is
probable cause.

The prosecutor faulted Munneriyn
for not knowing what was in the box-
es, but government regulations do not

require charter pilots to question or
examine baggage.

Munneriyn wanted Wright to tes-
tify, but the government said he
couldn't.

“He was the only guy other than
me who could tell the court that we
didn’t know each other. But Mayorkas
said they couldn't find him,” Munner-
iyn says.

Ata three-day trial that began last
OcL 30, Mayorkas sprang a surprise
witness. Aramp worker from De-
troit’s Willow Run Airport testified
that he had seen Munneriyn and
Wright at his airport “in the fall of
1988."

The witness. Steven Antuna, de-
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Billy and Karon Munnerlyn’s Las Vegas air charter service was sold off to pay legal

bills to fight the government’s seizure of their Lear Jet.

scribed Munneriyntoa T, right down
to the full reddish, gray-streaked
"Hemingway-like” beard he had when
he was arrested.

The only problem was that Mun-
neriyn didn’t have a beard until the
summer of 1989. - .

Mrs. Munneriyn and her 31-year-
old son took the stand and refuted the
statements about the beard.

The six-member jury ruled that the
plane should be returned to the pilot
and his wife.

In December, Mayorkas asked for
another trial —and held on to the
plane. He said Munnerlyn’s family
members had lied.

But Munneriyn submitted 51 affi-
davits from FAAand Las Vegas offi-
cials, U.S. marshals, bank officers,
customers and business contacts
swearing he did not have a beard in
the fall of 1988.

Photos and a TV news tape of Mun-
neriyn being interviewed after rescu-
ing a couple from Mexico after a
hum cane, both taken that fall.

showed him beardless.

Butthe government kept the plaine. —

Munneriyn and his wife shuttled
between Las Vegas and Los Angeles
more than 20 times.

“Each time we went we thought
this nightmare would be over, but
each time there was some new game
that the government wanted to play,”
Mrs. Munneriyn says.

First, Mayorkas demanded the pilot
pay the government $66,000 for his
plane.

“We didn't have any money left and
we couldn't figure out why we should
have to pay the government anything,
when ajury said we were innocent,”
Munneriyn says.

Mayorkas iowered the "settlement”
to $30,000, still far more then the Mun-
neriyns could raise.

In April, Munneriyn went to the
U.S. Marshal Service’ aircraft stor-
age site in Midland, Texas. He
climbed over, under and through his
plane, which had been torn apart dur-
ing the DEA search for drugs.

‘T he whole thingwas a mess,” he
says. “That plane’ going to need
about $50,000 worth of work to bring it
up to FAA standards again, to make it
legal to fly.”

In mid-June, Mayorkas made what
he called a “final offer.”

"We have to pay the government
$6,500 to get back my plane, that ajury
says shouldn’t have been taken in the
first place, and they want to keep the
$8,500 that I was paid for the flight,”
Munneriyn says.

Last month, when asked if the set-
tlement request was fair, Mayorkas
said:

"If he was innocent, he would have
taken reasonable steps to avoid any
involvement in illicit drug activity,”
Mayorkas says.

But he wouldn't detail what preven-
tive measures Munneriyn should have
taken.

The Munneriyns are trying to bor-
row the money to get their plane back.
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Last part Reforms

The bottom line in forfeiture ... is
the bottom line.

And that, say critics, is the crucial
problem.

The billions of dollars that forfei-
ture brings in to law enforcement
agencies is so blinding that it obscures
the devastation it causes the innocent.

A 10-month study by The Pittsburgh
Press found numerous examples of
innocent travelers being detained,
searched and stripped of cash. Of
small-time offenders who grew a little
marijuana for their own use and lost
their homes because of it. Of people
who had to hire attorneys and fight the
government foryears to get back what
was rightfully theirs.

Attorney Harvey Silverglate of Bos-
ton says: “There is a game being
played with forfeiture. They go after
the drug Kingpins first, then when
everyone stops looking, they turn the
law and its infringement of constitu-
tional protections against the average
person."

Many people who have watched
seizures and forfeitures burgeon as a
law-enforcement tool say changes
must be made quickly if the traditional
American system of justice, based on
the constitutional rights of its citizen-
ry, is to remain intact.

No crime, no penalty

When Nashville defense attorney
E.E. "Bo" Edwards cites remedies, he

lists first the need to make forfeiture
possible only after a criminal convic-
tion. Edwards heads a newly created

1t u
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forfeiture task force for Lhe National
Association of Criminal Defense Law-
yers.

As the forfeiture law now stands,
property owners who never-were
charged with a crime or were charged
and cleared still can lose their assets
in a forfeiture proceeding.

Under forfeiture, the government
must only show that an item was used
in a crime or bought with crime-
generated money. The government
doesn’t have to prove the property
owner is the criminal.

Changing the law to allow forfeiture
only after a property owner’s criminal
conviction would ensure the govern-
ment proves its cases beyond a rea-
sonable doubt, Edwards says.

The legal fiction “of property violat-
ing the Taw, that property can do
wrong, is ludicrous and offensive to
the American scheme of government,”
says Edwards. “Arresting a plane, for
instance, when there is no’proof the
pilot broke any laws is not only an
abuse of our judicial system but a
moronic game.”

The narrow legal view holds that
because forfeiture usually is a civil
case, it involves monetary penalties
and not punishment, like jail, that
takes away personal freedoms.

Taking that narrow view, it seems
unnecessary to include the due pro-
cess protections of criminal court —
such as the presumption of innocence
— because the potential penalties
never would be as severe as those ina
criminal case.

But prosecutors and appeals courts
who say forfeiture is not a punishment
are “defying reality," says Thomas
Smith, head of the American Bar
Association’s criminai justice section.
“The law was enacted to punish, and if
you ask anyone who has losta house or
a bank account to it, they will tell you it
is punishmenL”
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Allowing forfeiture only in the event
of a conviction also would eliminate
the risks owners are exposed to when
they face a criminal charge against
them in one courtroom and the civil
forfeiture case in gpother. y

Under criminal and civil proceed-
ings, the defendant has a constitution-
al guarantee that he needn’t testify to
anything that may incriminate him.

But because a person may face two
trials on the same issues, it raises the
possibility that a civil forfeiture case
could be brought in the hope that
information divulged there could later
shore up an otherwise weak criminal
case.

Ill-defined procedures

The gusto for seizure is weakening
the traditional protections that sur-
round police work. The definition of
"reasonable search and seizure," for
example, has been stretched to in-
clude tactics that some believe aren’t
reasonable at alL

The U.S. Supreme Court this June
said itis legal for police—wearing full
drug-raid gear and with guns showing
— to board buses about to depart a
station and ask random passengers if
they will consent to a search.

In his dissent. Justice Thurgood
Marshall branded the tactic coercive
and in violation of the Fourth Amend-
ment. "It is exactly because this
‘choice’is no ‘choice’ at all that police
engage in this technique,” he wrote.

Training films for state police or
drug agents in Arizona, Michigan,
Massachusetts, Texas, Louisiana,
New Mexico and Indiana show that
drug searches involve much more
than a visual scan or quick hand
search.

Officers in the films obtained by
The Pittsburgh Press didn’t just look.
They opened suitcases in car tranks
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els and roof finings. In several of

films, they went so far as to
remove the gas tank. When they're
done, they may or may not put the car
back together. The owner’ ability to
collect damages will depend on the
protections offered by state law.

Grady McClendon had to fight in
court for nearly a year to get back
about &300 taken by police in Georgia
following a highway search. His mon-
ey was seized after police said they’d
found cocaine in the car. Lab tests
later showed it was bubble gum, but
for 112 months police held McClendon’s
money without charging him with a
crime.

During the search, McClendon says,
“they made us stand four car lengths
away. If Id have known that, | wouldn't
have said yes, because | couldnt see
what they were doing in the dark. That
isnt what | expected in a search."

No accounting
for money

The public is often left in the dark
about how the proceeds oi forfeiture
are spent

A Georgia legislator who this year
drafted a law that added real estate to
the itemsthat can be humn in his state,
also inserted a “windfall” provision for
funds

Under the provision, once forfeiture
proceeds equal one-third of a police
department’s regular budget, any ad-
ditional forfeiture money will spill over
to the general treasury.

State Rep. Ralph Twiggs says he
worried that once police began seizing
real estate it would bloat their bud-
gets, especially in Georgia’s many
small towns. “I was looking at all the
money going into the federal program
and | was flunking ahead. | don’t want
gold-plated revolvers showing up."

Gold-plated revolvers may be an
extreme worry. Butas it now stands, it
is very bard to determine how police
spend their money.

The money or goods returned to
local police departments through the
federal forfeiture system do not have
to be publicly reported. Congress, in its
“zeal to pass this feel-good (drug)
law,” says Philadelphia City Council
member Joan Specter, “apparently
forgot to require an accounting of the
money.

“The happy result for the police is
that every year they get what can only
be called drug slush funds," says
Specter.

A department that receives forfei-
ture funds from cases it pursued
through federal court or with the help
of a federal agency is merely required

’J, that it will use the money for “law

rnent officials go to federal prosecu-

''’tons because the federal government

enforcementpurposet,” AndeventhatV ~has more resources available to dis*

minimal requirement wasn't met in
Philadelphia.

The Philadelphia police didn’t file
the forms last year, says Specter, and
used the money to cover the costs of
airconditioning car washes, emergen-
cy postage, office supplies and fringe
benefits.

“That would be fine,” she says,
“except that thejntent of the federal

law was for the money to go back into
the war on drags."

It also meant Philadelphia dty
council “made budgetary decisions in
the absence of complete information."
Ata time when $4 million in forfeiture
funds was on hand or in the pipeline
for Philadelphia, the city's chemical
lab, where arags are analyzed, had a
backlog of more than 3,000 cases, she
says. The lab bottleneck caused court
delays and prolonged jailing of sus-
pects before their trials began, Spec-
ter says.

The Philadelphia Police Depart-
ment had estimated $1.2 million would
double the lab’ capacity, but the
forfeiture funds were spent else-
where. “Who should be setting the
priorities?" she asks.

Sen. Arlen Specter of Pennsylvania
echoed hiswife’s view in an address to
colleagues in the U.S. Senate. The
absence of public accounting by the
police who received federal shared
funds, he says, “is a glaring oversight
in the law, which ougnt to be correct-

.ed.”

What legislators have done, says
Chicago detense attorney Stephen Kj>
mie, “is emboldened prosecutors and
police to create this slush fund of
unappropriated money for which no-
body votes a budget"”

The" federal forfeiture fund itself,
which has taken in $1.5 billion in the
last four years and expects to get
another $500 million this year, had its
first standard audit only last year.

Circumventing
state law

The relationship between state and
federal forfeiture systems is thorny in
other respects. Washington, D.C,,
helps local law enforcement do end
runs around state law.

The process is formally known as
“adoption” — and U.S. Rep. William
Hughes of New Jersey, who devised it,
now says he made a mistake that he
would like to undo.

In adoption, a U.S. attorney's office
will take over prosecution of a case
developed entirely by local police.

Theoretically, local law enforce-

,. w-rsect complicated criminal enterprises
L]

and I jurisdiction reaches beyond
state lines.

But more often, The Pittsburgh
Press review of forfeiture found, the
cases are passed along because local
police find state laws too restrictive in
what can be seized and bow much
money police can make.

If local departments choose to use
the federal system, “then it seems to
me it’s entirely appropriate for us —
so long as the resources are there and
what not — to help in that process,"
says Associate Deputy Attorney Gen-
eral George Terwilliger UL the head of
forfeiture for the Justice Department.

“But | don’t know that we d encour-
age it."

But his department clearly does.
The Justice Department’s “Quick Ref-
erence to Federal Forfeiture Proce-
dures" says on Page 203 that "adoptive
seizures are encouraged."”

Hughes says including “adoption”
in his legislation “was a mistake,"
because it has become a way for police
to game the forfeiture system.

When he introduced legislation that
would have ended federal adoption,“it
went nowhere, because law enforce-
ment rallied and convinced everyone
they needed those cuts of the pie."

Local police have started using the
federal courts to do end-runs around
state laws that earmark forfeiture
money for the likes of schools instead
of cops, or else guarantee police less
money than they would get in federal
court There, the cut for local law
enforcement can be as much as 80
percent of the value of forfeited items.

But it’s not always money that
propels police into federal court. It can
also be differences over prosecution.

In Allegheny County, for instance,
District Attorney Robert Colville will
not pursue a forfeiture unless he first
wins a criminal conviction against the
property owner on a drug charge.
Local police know that and avoid
Colville s office — and go to federal
court —when they aim to seize items
from owners who aren't even diarged
with a crime, Colville says.

The departments argue their ap-
proach is legal, “but for me, legal isn't
necessarily fair," Colville says.

"It was never intended states would
be able to use the federal process to
avoid state policy. (Former Attorney
General Dick) Thornburgh in particu-
lar" has supported adoption, “we want
to clean that up," Hughes says, adding
that “for the chief law enforcement
office of the country to permit that



process” of end-runs is "absolutely
wrong."

Short-sighted

solutions

Colville also believes the law's re-
quirement that the money go for
enforcement purposes restricts other,
equally beneficial, uses. He would like
to use more money for drug preven-
tion and rehabilitation programs —
uses that are strictly limited under
federal sharing rules.

For example, federal guidelines
permit forfeiture funds to be used to
underwrite classroom drug education
programs but only if they're presented
by police in uniform, Colville says.
He'd like to send in health officials as
well, to “get a different, equally impor-
tant message across.

"I’ve come to the belief as a prose-
cutor that aggressive prosecution
alone won't solve the problem. Guys |
arrested 25 years ago when | was a
policeman 1 still see coming back into
the system. We need to address under-
lying social and economic problems."”
He has advocated using forfeiture
money for the likes of summer iobs
programs in drug-plagued neighbor-
hoods, an idea rejected by the federal
government.

Hughes, the New Jersey congress-
man, says he regrets earmarking all
the federal forfeiture funds for law
enforcement purposes, but cannot
find support for changing the
stipulation.
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He originally thought police would
need every dime they took in to pay for
complicated investigations and as-
sumed the forfeited goods would just
cover the cost. Once the kitty grew, he
figured, then money could be set aside
for areas such as drug treatment

Dut the coffers grew much faster
than expected and now it is proving
hard to get police to give up the money.
"We never dreamed we would be
seizing $1 billion. Now the coffers are
overflowing, but using the money in
different ways is a touchy point at
Justice."

Not even appeals from Iouis, Sulli-
van, secretary of Health and Human
Services, compel a change. During an
interview in Pittsburgh last week,
Sullivan said he has asked that forfei-
ture funds go partially toward drug
rehab but Justice turned him down
repeatedly.

Justice recently turned down a pro-
posal from Jackson Memorial Hospi-
tal, a cash-poor public hospital in
Miami, to use 56 million seized during
a south Florida money-laundering
case to build a new trauma center.

The hospital is known in the indus-
try as a “knife-and-gun-club” because
of the volume of shootings and stab-
bings it handles. Police investigate
neariy 85 percent of the hospital’s
cases.

In its proposal, Jackson suggested
training medical staff to spot injuries
that are the result of a crime, adding
on-call photographers who would spe-
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cialize in taking pictures ol .ictims for
use during trials and improving pres-
ervation of damaged clothing, bullets
and other pieces of evidence.

The idea had bipartisan support
from Miami’s congressional delega-
tion, Metro-Dade police and the 11S.
attorney's office in Miami

The memorandum from Justice re-
jecting the idea came from Terwil-
liger, who wrote that seized money
must go to official use wiiich “typical-
ly, has included activities such as the
Echase of vehicles and equipment,”

ludirg guns and radios.

But, says Hughes, “if the purpose is
to deal with the drug problem effec-
tively, Justice’s reluctance to consider
new ideas — particularly when it
comes to treatment programs —
seems to me to undercut their ulti-
mate goal."

The Justice Department, which
champions forfeiture as the law en-
forcement tool of the "90s, declines to
talk about where the law is headed.

"l dont think it'sappropriate in the
context of a press interview to discuss
potential policy and legislative issues,"
says Terwilliger.

But in not talking, the government
“masks the details of the total emascu-
lation of the Bill of Rights,” says John
Rion, a Columbus, Ohio, lawyer.

“The taxpayer thinks this forfeiture
stuff is wonderful until he’s the one
who loses something. Then, he real-
izes that it’s not just the criminal’s
rights that have been taken away, it’s
everybody’s.”
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Robert Ficano says his Detroit-area drug team gives warning before seizing property

By Andrew Schneider
and Mary Pat Flaherty

The Pittsburgh Press

In Detroit, Wayne County Sheriff
Robert Ficano is an unabashed sup-
porter of grabbing the spoils of the
war on drugs, but he tempers his fer-
vor for forfeiture with controls.

Ficano appears to be running pre-
cisely the type of drug interdiction
program authors of forfeiture and sei-
zure legislation envisioned

Itaggressively pursues drug crimi-
nals, itnas proceoures that protectin-
nocent citizens, and it shows
compassion —right down to the teddy

bears narcotics agents carry to drug
raids on homes where children live.

In addition, it turns forfeited money
right back into more drug investiga-
tions. It can do that, because the con-
fiscated money has allowed it to
create a new interdiction team devot-
ed to stopping narcotics.

JfWe started with two officers out of
the Wayne County Jail and we wanted
to see if they would be able to seize
enough in their raids, for them to pay
for their own salaries,” he says.

That firstyear, in 1984, they seized
$250,000.

"Lastyear we seized over $4 mil-
lion. And weVe been able to complete-
ly fund the narcotic unit out of these

forfeited funds,” Ficano sayn.

Today he has 35 officers, 3drug
dogs and all the weapons, surveillance
ana communication gear needed to
equip a modern drug team, with a J2J12
million budget

"There isn’t a dime of it from tax-
payers’money that’s used. So, in es-
sence, you have the crooks paying for
their own busts," he says.

The public’s fear of drugs helps win
support for forfeiture. “However, we
in law enforcement have to ensure
thata balance is always kept You
can'tviolate people rights.

"Wheneveryou push a law, atool,
as far as you can go and get up toward
the edge, it becomes a difficult bal-
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Teddy bears that police in Detroit area give to children present during drug raids

ance. There’s a responsibility that
goeswithit

"In the area of forfeiture and sei-
zure, | think we've probably gone as
faras we can and still be accepted by
the public and by the courts. | think
we’re near that edge,” the sheriff
says.

To maintain balance, Ficano insti-
tuted a series of steps that had some
of his 900 deputies gmmbling at first
that he was going soft

One of his major targets, he says, is
dosing crack houses, snooting galler-
ies and other residential drug
operations.

"We want these properties cleaned
up and under the law we can seize
them, but a surprising number of
owners of drug houses have no idea of
the activity, so we make sure they
know what’s going on," the shenff
says.

ficano sends owners two written

warnings that illegal activities are oc-
curring on their property and that re-
peated arrests have been made.

“The first time we do it, we tell
them what we found on their property
and some of the things they can legal-
ly do to get these drug traffickers
out," Ficano says. “We’ll warn them a
second time. The third time, we move
to seize the house.”

He admits he could make more
money if he grabbed the property at
the first violation, as many other de-
partments do.

"But the motivation shouldn’t be
just seizing property. If we can get the
public, the owners, to stop the traf-
ficking, then were accomplished an
important goal,” he says. "The warn-
ings are needed because you just
shouldn't wipe someone out, someone
who may be innocent, without giving
them a chance.”

He also gives warning to drug buy-

ers driving into the county.

In some crack areas, he says,
neighborhood streets that in the mid-
dle of the afternoon should be peace-
ful and tranquil look like the parking
lots at the University of Michigan sta-
dium on a football Saturday.

In conjunction with local police de-
partments, Ficano took out newspa-
Bads cautioning: "Buyers of Illegal

gs, Take Notice.” The ads listed
descriptions of some of the 210 cars
that have been seized from recre-
ational drug users — and the neigh-
borhoods of their owners —and
warned drug buyers to stay out of
Wayne County or risk losing their
vehicles.

Similarly, he gives a couple of
chances to’innocent owners of cars
used by someone else in drug traffick-
ing. After the first warning, they can
claim innocence, that they didn't
know that someone else was using the



car to buydrugs. The second time the
caris stopped, it costs owners $750 to
getitback If there's a third time, it’s
a seizure.

“Alot of these people need the cars
to go to work or school, so we give
them every chance we can, but it's got
to stop."

He Dristles when asked if he's soft
on drug traffickers.

“Look at our arrest records — over
300 raids and 1,000 arrests lastyear—
we’re not softat all,” Ficano says.
“We can enforce the law and be ag-
gressive about it, butwe can also ao it
with some compassion and the com-
mon sense that is supposed to come
with the badge."

Safeguards and tight controls are a
must, he insists.

“We do notwant cowboys. We do
not want officers who follow the typi-
cal stereotype drug cop from ‘Miami

Vice’and other TV shows. Seizure is
an important tool, but we’ll lose it un-
less we keep a heavy emphasis on re-
specting individual rights.”

Sitting atop the TV set in his office
is a very un-"Miami Vice” prop: an 18-
inch, black-and-white speckled teddy
bear.
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“The biggest deputies we have can
be distressed watching a child react to
a parent or both parents being arrest-
ed after adrugraid It eats away at
you," the sheriff says.

The bears are kept in the trunk of
the unit’s cars and vans, he says.

“If ihere is a raid or property is be-
ing seized and there are children in-
volved, our deputies can pull the
bears out to, hopefully, calm down the
children,” Ficano says.

It’s difficult to envision a brawny
SWAT officer, decked out in a helmet
and bullet proof vest, carrying a gun
inone hand and a teddy bear in tne
other. But the narcotic unit's weekly
search warrant and arrest report has
a column headed “Number of Bears.”

The reports for the first two weeks
of May show that two of nine bears
given out were given as officers
seized property.

“If there’s something that can be
done to reduce the pain thataccompa-
nies some of the things we have to do,
why not do it?” Ficano asks.

The one area Ficano was hesitant
to discuss in detail was the activity of

his men as part of the Drug Enforce-
ment Administration'sjoint task force
at Detroit’s Metro airport

Some lawyers, including the Ameri-
can Civil Liberties Union, nave criti-
cized the DEA team for being
overzealous in seizing cash from sus-
pected drug dealers.

The sheriff did say safeguards ex-
ist to prevent improper stops, but add-
ed that DEA directed him not to
discuss his airport work.

While his drug unit is among the
biggest moneymakers in the country,
and the forfeited funds are key to fi-
nancing that unit he says there isa
“very clear limit" on how far he will

0_

“These new laws open all sorts of
new areas forseizing the assets of
drug traffickers. Well use accoun-
tants, people with business and bank-
ing expertise — all sorts of non-
traditional police skills to try to track
and forfeit eveiy dollar these dealers
are making.

“But there’s a line that we wont
cross," Ficano says. *
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"presumed guilty

Editorial /Aug. 11, 19901
Unreasonable selzures

The “right of the people to be secure in their persons, houses, papers,
and effects against unreasonable searches and seizures" is enshrined in the
Eourth Amendment to the Constitution.

For the most part, this bedrock right is so firmly entrenched, so
thoroughly borne out by experience, that Americans take it for granted.
When we read ofan honest family deprived of its savings or its home or farm
at the whim of the police, we assume an isolated abuse or think smugly of
faraway tyrannies unblessed by our cherished Bill of Rights.

At least we used to. The remarkable series “Presumed Guilty," by
Pulitzer Prize-winning reporters Andrew Schneider and Mary Pat Flaherty,
now running in this newspaper, paints a startlingly different picture. It
documents a rash of unreasonable seizures unintentionally spawned by the
war on drugs.

The opening for this corrosion of civil rights was the amendment of the
racketeering laws, starting in 1984, to permit authorities to confiscate
possessions of suspects never charged with crimes, much less convicted.
This radical departure from traditions of law was justified in terms of
"seizing the assets of drug criminals,” as the White House National Drug
Strategy put it, and helping "dismantle larger criminal organizations.”

So much for intentions. Mr. Schneider and Ms. Flaherty’s 10-month
investigation documents more than 400 cases of innocent people forced to
forfeit money or property to federal authorities. These victims are farmers
and factory workers, small-business owners and retirees. Often, their only
offense was exhibiting behavior or personal traits considered typical of drug
couriers.

But even among people convicted of crimes, some penalties were wildly
disproportionate. Should a family be permanently robbed of the farm that is
its home and livelihood because six marijuana plants were found growing in
a field?

“Presumed Guilty” is a withering indictment of the forfeiture laws. This
page will explore its implications in the coming days.

39
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Editorial /Aug. 14, 1991
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Editorial /Aug. 1s, 1901
Seilzure: Out of control
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t'TUSE COMMITTEE REPOT *7

()
Date Referred: April 10, 1991

Date of Committee Action:

The STATE AFFAIRS Committee considered:

CS FOR SENATE BILL NO. 199 (STATE AFFAIRS)

FURTHER REFERRALS: Judiciary

CSSB 199(STA)

NOTICE OF PROPOSED REGULATIONS

"An Act relating to the notice requirements for the adoption, amendment, and repeal of regulations.”

RECOMMENDATIONS:
be replaced with

[ ] have attached amendments(s)
[VAdo pass

[ ] do not pass

[ ] no recommendations

[ ]individual recommendations

[ ] additional referral to the

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact

[y] the same title
Cs7aj 1 ] a New t|t|e

Committee
letter of Intent

) APPROVES PREVIOUS:
[ ] fiscal note(s)

(Dg)I/D«lc)

[X] zero fiscal note U

SIGNING DO PASS

[ ] zero fiscal note(s)

DP OTHER RECOMMENDATIONS

CHAIRMAN'S SIGNATURE



STATE OF ALASKA BILL NO._SJULIi
1992 LEGISLATIVE SESSION -

Revision D ate: Department Affected: Legislative A ffairs Agency.
Title: Notice of Proposed Regulations BRU:

Component:
Sponsor: Sen. Schultz

Requestor: House State A ffairs CommittetEtOMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FYy 97 Fy 98
PERSONAL SERVICES 0 "1 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING n n

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 0 0 0 0 0 0
POSITIONS: N/A

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:

Prepared By: House Stare Affair? Committee Phone: 665-48
Division:  _ Date: /M3/16/9*

Approved by Commissioner: Rppregp-ntnr-i vp Hptip Kuhina. .Chair
Agency: House State Affairs Committee

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Ltgis. Ofc., & Impacted Agency(its).
Rev 10/7/91 Page * of



FISCAL NOTE

STATE OF ALASKA ( *
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TOTAL 0
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Estimate of current year impact: none
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Alaska state legislature

SENATOR DICK SHULTZ P.0. Box V
Jr. a, Alaska 99811
(M07)465-4940
Member Home: P.0. Box 487
Finance Committee Tot. Alaska 99780

Tr.insportiinon Committee
Special Comminee on Oil I' Gas

Semite
District J

District 17
ACAN I

CANVAT
O—'G<EN
QAlISTOANINA

&R

¢mﬁ%E£a1

DO LAE

EQEMUAGE

District 18
RO2D
MICEECREK
NABY
NRHIOE
TAK
RCHARDEON
SAGA

MEMORANDUM OF REQUEST

TO: REP. KUBINA
N
FROM: SEN. SHULTz VS
NO
DATE: FEBRUARY 20, 1992
RE: SB 199
Eo S b b b b Eo S b S e b Eo e b b S b e e Eo S b S e b

I have introduced Senate Bill 199 to assist members of the
legislature in determining the full impact of regulations
being proposed by the administration.

The language | have added to statute will require the
administration to provide the reason they are proposing a
reg. along with the immolate and down line costs of the reg.

With declining revenues this legislation will help us
fulfill our role in assessing costs of government. It will
also require the administration to consider more closely the
costs associated with their actions.

I would appreciate your support for this legislation and hope
you could schedule a hearing for it soon.

Thank you.
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CS FOR SENATE BILL NO. 199 (STATE AFFAIRS)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered: 3/27/91
Referred: Rules

Sponsor(s):  SENATOR SHULTZ

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to the notice requirements for the adoption, amendment, and repeal of
2 regulations."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4  * Section 1. AS 44.62.190 is amended by adding a new subsection to read to read:

5 (dJXfrnotiee furnished under (a)(2), (4)(A), (6), (7), or (8) of this section”list include

the reason for the proposed action, the initiaf cosPor implementation, the estimated annual costs

6
I 4r>-\AF . <y ncif , L. .
7 — Y—oi implementation, and the origin of the proposed action.

-1- CSSB 199(STA)

SB0199b
New Text Underli ed [DELETED TEXT BRACKETED]
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- HOUSE COMMITTEE REPORT N Giname

Date Referred: February 5, 1992 FURTHER REFERRA"0:

Date of Committee Action: A/a ftAZ-
'I'ie STATE AFFAIRS Committee considered: CSSB 329(STA)
CS FOR SENATE BILL NO. 329 (STATE AFFAIRS) AK STATE PENSION INVESTMENT BOARD

"An Act establishing the Alaska State Pension Investment Board; relating to management and investment of state
pension funds, receipts of the supplemental employee benefits program, receipts of the deferred compensation

program, and other state funds; and providing for an effective date.”

RECOMMENDATIONS: | the same title
be replaced with ] a new title

| ] have attached amendments(s)

I ] do pass

[ ] do not pass

fXI 0o recommendations
[ Jindividual recommendations

[ ] additional referral to the Committee
ADOPTS: letter of Intent
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[ ] fiscal impact C2-)"] fiscal note(s) } A d UA tis
[ ] zero fiscal note [ ] zero fiscal note(s)
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FISCAL NOTIf" |U|

TATE OF ALASKA Bill Version: S fi ~>27
2 LEGISLATIVE SESSION

vision Date: Department Affected: Revenue  (S) Publish Date: A
Ic. Alaska Stale Pension Investment Board. BRU: Operations

Component: Treasury Management

onsor: Senator Pourchot

Component Serial No.

questor: Senator Pourchot

PTTAL

REVENUE

GENERAL FUND
FEDERAL FUNDS

OTHER 176.9 146.2 152.0 158.1 164.4 170.9
TOTAL 176.9 146.2 152.0 158.1 164.4 170.9
OSITIONS:
FULL-TIME 1 1 1 1 1 1
PART-TIME o

uidiiyes in
TEMPORARY reflect NO FISCAL CHANGE from the orioinal

. . fiscal note. This fiscal note is appropriate,
stimate of current year impact: None pprop

ANALYSIS: See attached worksheet. date Comte Aide (initial)1

rcparcd by: Brian C. Andrew Phone:  465-2350

ivision: Treasury Date: December 20. 1991

Il7|l
pprtrved by Commissioner: X -

'y:  Revenue
istribution (by preparer): Legislative Finance. Legislative Sponsor. Requestor, OMB, & Impacted Aeency(ies).

ev 12/91 Page 1 of ol
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STATE OF ALASKA (S) Publish Date: /- £ ?- ">

1992 LEGISLATIVE SESSION

revision Date: January 27,1992 Department Affected: Administration
Title: An Act establishing the Alaska State Pension BRU: Retirement and Benefits
Investment Board

Component: Retirement and Benefits

Sponsor Pourchot
Requestor. Senate State Affairs COMPONENT SERIAL NO. G\

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0. 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
IREVENUE 0 0 0 0 0 0
1 £ip SOURCE:

FUNDING: (Thousands of dollars)

GENERAL FUND <2736.1> <2736.1> <2736.1> <2736.1> <2736.1> <2736.1>
FEDERAL FUNDS 0 0 0 0 0 0
OTHER

FUND SOURCE 2736.1 2736.1 2736.1 2736.1 2736.1 2736.1
TOTAL 0 0 0 0 0 0
POSITIONS

FULL -TIME: 0 0 0 0 0 0
PART-TIME: 0 0 0 0 0 0
TEMPORARY:: 0 0 0 0 0 0
Estimate of current year impact: none

ANALYSIS: (attach a separate page if necessary.) This analysis is based on the assumption that the Department

of Revenue will provide staff assistance to the board to accomplish required administrative tasks. Section 13 includes
the receipts of the Supplemental Benefits System and the Deferred Compensation Program as exceptions to the list of
general fund program receipts. These receipts are considered to be held in trust and not available for general
appropriation and results in the~ppnsfer of fupdint; Gorn General Fund to Other Fund Source (Benefit Systems Receipts).

Prepared Bv:  Garv Bader Phone: 4654470
Division: Retirement anid~Benefits 7 / Date:

Approved by Commissioner: N'ancv 1!

Agerey. Department of Administration u

r jibution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB 5 Impacted Agency(ies).
kc* 10/90 Page 1 of 1



Official Business

Alaf*.a State Legislature
SEINATE

P.O. Box V
State Capitol
Juneau, Alaska 99811

FINATE SIATE AHAIRS CWITI
LETTER (GF INTENT

B30 @D

An Act establishing the Alaska State Pension
Investment Board; relating to management and
investment of state pension funds, receipts of
the supplemental employee benefits program,
receipts of the deferred compensation program
and other state funds; and providing for an
effective date.

Acting within the fiduciary responsibility wunder the Prudent

Investor

Rule, and provided that, in the judgement of the manager,

Purchase/Sale execution and transaction cost are competitive with
Non-Alaska affiliated brokers, active managers are encouraged to
do business with brokerage firms having offices in Alaska. The

and index account managers are not required to execute

managers
trades with Alaska firms if they are rot competi All brokerage
firms must be members of the New Yor and Exchange
date Senato

Senate

LETTER OF INTENT



Alaska State Legislature

dﬂrmn During Session
Steta Afars Sate Cxpitd
Comminee PO BoxV
A . Juneau. Alaska 99811
Legislative Goundil (907) 465-4859
TCorrmine:eon . . During Interimm
Representative Eugene Kubina PO. Box 2463
Valdez. Alaska 99686
(307) 8152111

February 27, 1992

Rep. Eileen MaclLean, Co-Chair
Rep. Mike Navarre, Co-Chair

House Finance Committee

Alaska House of Representatives
State Capitol ; 7
Juneau, AK 99811 / A/t 7

Dear Representatives Maoitean and/Navarre,

On Wednesday, February 26, 1991, the House State Affairs Committee
heard CSSB 329 - relating to the Alaska State Pension Investment
Board. Although this bill was passed out of the committee and on
to the House Finance Committee, there were substantial concerns
voiced during the hearing. The purpose of this letter is to inform
you of these concerns and request that you address them before
taking action on CSSB 329.

Due to the SBS fiasco of last year, the issue of liability for the
mismanagement of the funds has arisen. Although there are some
liability provisions for the board proposed by CSSB 329, the
concern 1is that the state will no longer be liable Tfor Ilosses
incurred by the recipients of the Tfunds. The question posed is
whether the people who benefit from these funds are trading a
guarantee from the state under current law for no guarantees under
the proposed system of an investment board.

The House State Affairs Committee respectfully requests that you
examine rhis area carefully to ensure that protection against loss
will continue to be provided for the people who participate 1in
these funds. Thank you very much.

Sincerely,

Representative Gene Kubina, Chairman
House State Affairs Committee

cc: Senator Pat Pourchot
House Finance Committee Members

- DISTRICT SIX -

Chenega Bay ¢ Chitina « Cooper Landing * Cordova * Hope » Moose Pass « Seward « Tatillek « Valdez « Whittier



ISSUES, ANSWERS, AMENDMENTS: SB 329
Senator Pat Pourchot
March 12, 1992

1. DOES THE COMMISSIONER OF REVENUE HAVE VETO POWER FOR THE
MANAGEMENT OF THE FUNDS LISTED IN SB 329? No. The language
referencing the Board's ability to manage "other state funds upon
agreement with the commissioner of the department or the fiduciary
responsible for the fund” may lend itself to misinterpretation that
the Department of Revenue Commissioner somehow has "veto power".
To clarify that an agreement to manage other state funds is between
the fiduciary or the Commissioner of the department in which the
fund is located and the Board, | offer attached Amendment #1.

2. DOES THE LIABILITY CLAUSE ABSOLVE THE STATE OF ITS
RESPONSIBILITY FOR THE SOUNDNESS OF THE FUNDS LISTED IN SB 329?
This language was carried over from the previous pension investment
bill, SB 18, and was considered to be essential under the corporate
concept. Given that the Defined Benefits systems are protected by
Art. 12, sec. 7 of the state constitution and that the specific
liability language raised concerns of several beneficiaries, |
recommend Amendment #2, which deletes the Iliability section
(37.10.310.) in entirety. This assures that the state Ilevel of
liability remains at status quo.

Amendment #2 adds employer liability language to SBS and Deferred
Compensation, clarifying that the state is not liable for
investment losses if the prudent investment standard has been met.
The Attorney General’s office concurs with this amendment and is
prepared to answer questions concerning lability at the House
Finance hearing.

3. IS THE BOARD OBLIGATED TO TREAT ALL BENEFICIARIES EQUALLY? Yes,
as it would be considered imprudent to not do so. However, | agree
with Representative Larson's recommendation that we include
impartiality language in statute to further clarify this
requirement. | have drafted an amendment (Amendment #3) at the
recommendation of Representative Larson. Representative Larson also
pointed out that the prudent investor language (Page 12, sub-
section (c)) set out two different standards for fund management.
Amendment #3 applies the Prudent Investor Rule to all funds managed
by the Department of Revenue and removes the "ordinary professional
prudence™ language. | fully support Representative Larson's
recommendations.

| have reviewed these proposed amendments with the Department of
Revenue, Department of Law, LB&A Investment Oversight Consultant,
Attorney Douglas Mertz as well as many members of various
beneficiary groups. | recommend adoption of these amendments.
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Senate Finance Committee

T0: Representative Gene Kubina
House State Affairs Commiattttee Chair

FROM: Senator Pat Pourcho

RE: SB 329, An Act establishing the Alaska State Pension
Investment Board.

DATE: February 5, 1992

I would Ilike to request a hearing on SB 329 in the House State
Affairs Committee. CSSB 329 (STA) with accompanying Letter of
Intent and DOR, DOA fiscal notes passed out of the Senate on
February 3, 1992 with a 16-0 vote.

SB 329, replaces the Commissioner of Revenue as sole fiduciary of
the state pension funds with a Board of Trustees. Included in SB
329 are the funds of: Public Employees Retirement System, Teachers
Retirement System, Judicial System, Military System, Supplemental
Benefits System and the Deferred Compensation Program. These funds
are to managed by the Department of Revenue at the direction of the
Alaska State Pension Investment Board. The Board®"s stated purpose
is to provide prudent and productive management and investment of
state pension funds.

This bill incorporates many of the concepts that were included in
Senate Bill 18, which passed both bodies in 1991 and was vetoed by
the Governor. Those <concepts include board representation of
retirement system members, requirements for auditing and reporting
and 1inclusion of the SBS fund. | have worked closely with the
Department of Revenue 1in drafting this new legislation, which we
both feel overcomes the previous objections of the Administration.

Attached you will find a Sectional Analysis, a marked-up copy of
the bill with explanatory notes in the margin and a chart showing
funds and amounts, as well as Board composition.

Please contact Susan Barnett in my office 1if you have any
questions. Thank you for considering my request.



329

HTSTORY OF CHANGES IN THE LEGISLATIVE PROCESS FOR SB 329

Senate State Affairs Committee: 1/22/92

The State Affairs Committee adopted a Committee Substitute,
incorporating the following two changes:

1. Chapter 85 SLA 91 allows municipal taxation of foreclosed
properties held for investments. DCRA recommended that Sections 8
and 9 of the SB 329 be deleted as they are considered unnecessary.

2. The words (AND ASSETS) were eliminated from Sec. 37.10.280.
The Board does not hold assets. The assets are held by the

retirement system.
3. LETTER OF INTENT: The letter of intent encourages the board

of trustees to utilize Alaska firms who are members of the New York
and American Exchange, when all factors are equal.
Senate Finance Committee: 1/28/92

The Senate Finance Committee adopted the State Affairs CS and
Letter of Intent and the DOA and DOR fiscal notes. No changes.

Senate Floor: 2/3/92

Y= 16 N=0 E=4



January 23, 1992
sec.txt/Susie

SUBJECT; CSSB 329 (STA): PENSION FUND INVESTMENT LEGISLATION
T0; Senator Pat Pourchot

FROM; Susan Barnett, Staff

This legislation establishes a Board of Trustees to manage and
invest the following funds: PERS, TRS, Judicial, Military, SBS and
Deferred Compensation.

TITLE; An Act establishing the Alaska State Pension Investment
Board, hereinafter referred to as the Investment Board; relating
to management and investment of state pension funds and other state
funds; and providing for an effective date.

SECTION 1: creates the Alaska State Pension Investment Board.

Sec. 37.10.210 (a) establishes the Investment Board and sets the
purpose of the Investment Board as providing prudent and productive
management and investment of state pension Tfunds and other Tfunds
by agreement.

Subsection (b) sets out the eight voting trustees, two of whom are
members of and elected by the Public Employees Retirement Systenm
(PERS) participants. One of the PERS elected trustees must be a
participant in SBS. Two trustees are members of and elected by the
Teachers Retirement System (TRS) participants. Nominations may be
made by the TRS Board, PERS Board or by petition signed by at least
10 persons eligible to vote 1in the election.Three public member
trustees are appointed by the governor, at least one of whonm
represents ncn-State participating employers. All public members
shall have business and investment experience. The Commissioner of
Revenue also serves as a trustee. -—

Subsection (c) sets out Btaggered four year terms for trustees.
Subsections (d) and (e) set out removal "for cause"™ of trustees,
each trustee serving at the pleasure of the appointing or electing
authority and the filling of a vacancy. The PERS and TRS Boards
serve as the "electing" authorities.

Subsections (f)(g)(h) set out Investment Board organization: Board
elects chair annually, five trustees constitute a quorum and
designees are not allowed. Subsection (i) requires trustees to
adopt a policy concerning investment education.

Sec. 37.10.220 sets out the powers and duties of the Investment
Board. Subsection (a) provides that the Investment Board shall
establish 1investment policies for the funds for which it is
responsible after vreviewing recommendations from the advisory
council and DCR, submit investment reports to the legislature,



employers, appropriate boards, departments, contract for external
performance reviews, engage independent auditors, review the
actuarial earnings assumption every two years and report findings
to the appropriate board, select and retain external 1investment
managers and fund custodians and develop and present a budget plan
to DOR, OMB and the legislature. Subsection (b) provides that the
Investment Board mav employ legal counsel, engage outside
investment advisors, contract for services necessary to allow the
Investment Board to perform its functions, enter into an agreement
to assume responsibility for other state funds upon agreement with
the Commissioner of the department or the fiduciary responsible for
those funds. Subsection (c) sets out that the Investment Board
shall annually meet with PERS, TRS boards and the Department of
Administration to review benefits administration.

Sec. 37.10.230 (@) (b) set out conflict of interest provisions for
the trustees. Under this section, the Investment Board shall adopt
regulations to restrict trustees from having a substantial interest
in any of the fund assets.

Sec. 37.10.240 exempts the Investment Board from the Administrative
Procedures Act but requires the Board to adopt and publish
regulations relating to procurement that vreflect competitive
bidding and to provide public notification. The Investment Board
must also comply with the open meetings law. Subsection (e) sets
out emergency regulations procedures.

Sec. 37.10.250 sets the honorarium for trustees at $150 per meeting
day and states that those who are public employees shall serve
without compensation but shall be granted administrative leave.

Sec. 37.10.260 (a) requires DOR to provide staff for the Investment
Board, (b) allows Board to designate a signatory.

Sec. 21.10.270 requires the Investment Board to appoint an
investment advisory council composed of at least three and not more
than five members who must meet qualifications. Subsection (b) sets
out that the members serve at the pleasure of the Investment Board
and serve for staggered three year terms. Subsection (c) requires
Investment Board to establish compensation for advisory members.
Subsection (d) sets out duties of the council to include reviewing
investments,recommending investment policy, advising on selection
of consultants and auditors. Subsection (e) allows the council to
contract with other state agencies to provide advice, with
Investment Board approval.

Sec. 37.10.280 requires the Investment Board to ensure that assets
held in trust are protected and that insurance must protect the
board and state from liability to others and from loss of trusteed
assets due to acts or omissions of the trustees.

Sec. 37.10.290 exempts the retirement systems and property they
own, manage or hold in trust from all taxes and assessments in the
state with the exception of municipal taxation on property acquired



through foreclosure or in lieu of foreclosure.

Sec.37.10.300 prohibits the Investment Board fromengaging in
commercial banking activity, from acting as a depository or trustee
for a private person and from acting as a lender to a private
person of money from any source other than the money from the state
funds under its own management.

Sec. 37.10.310 Ilimits the state®s responsibility for liabilities
of the. Investment Board.

Sec. 37.10.390 defines board, vretirement systems. Retirement
Systems are: TRS, PERS, Judicial, Military.

SECTION 2: substitutes the Board for the Commissioner of Revenue
in reporting about the condition of the teachers retirement syBtem
(TRS) and requires the Board provide the TRS board with an annual
external performance review of the trust fund.

SECTION 3; requires the TRS board to adopt regulationsfor the
election and removal of trustees to the Investment Board. Note:
changes to 14.25.280 alter several other funds. 14.25.280 is
considered the standard.

SECTION 47? makes the Investment Board fiduciary of the TRS fund
in place of the Commissioner of Revenue and requires the Board to
work in the best financial interest of the system®s beneficiaries
and the retirement plan.

SECTION 5; allows the Teachers Retirement System member
contributions held 1in the system to be taxed under the proposed
changes to Title 29, allowing municipal taxation of foreclosed
properties.

SECTION 6; substitutes the Investment Board for the commissioner
of revenue 1in management and investment of the Judicial Retirement
Trust. e

SECTION 7, substitutes the Investment Board for the commissioner
of revenue 1in management and investment of the Alaska National
Guard and Alaska Naval Militia retirement fund, referred to as the
Military fund or systenm.

SECTIONS 8. 9and 10 exempt the Investment Board from the procurement
code but require the Board to adopt comparable procedures.

SECTION 11 includes the receipts of SBS and Deferred Compensation
on the list of funds excluded from the Program Receipts/ General
Fund definition.

SECTION 12 substitutes the Investment Board for the Commissioner
of Revenue in the section that sets out the current statutes
concerning powers and duties cf the fiduciary that 1invests and
manages state funds. 1In paragraph (8) the bill requires accounting



