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4 WALTER J. HICK6L, GOVERNOR

/
DEPT.OFHEALTH AAD SOCIAL SERVICES | o Boxacaas
ANCHORAGE, ALASKA 99524-02<a
PHONE: (907) 501-42.3
DIVISION OF ALCOHOLISM AND DRUG ABUSE

SUMMARY OF STATEWIDE FAS/FAE PREVENTION ACTIVITIES
(since Mother's Day, 1991)

* Dena A Coy, the 18-bed, four bassinet prematernal home for pregnant, substance
abusing women, operated by Southcentral Foundation through grants from Department
of Health and Social Services (DHSS) and Indian Health Service (IHS), opened July
31, 1991.

* In September, the Centers for Disease Control signed agreements with the DHSS
and IHS to accomplish three specific goals:
1, Assist the State of Alaska in developing, implementing,
and evaluating FAS surveillance systems;

2, Provide technical and programmatic evaluation of the IHS
FAS programs and data;

3, Develop model surveillance, data analysis, and program
evaluation methods which could be used to assist other
States, communities, Native American populations,

circumpolar and other nations.

* As mandated by SB 409, school district training on the needs of individual
students who have alcohol and other drug related disabilities.

* |HS reports FAS coordinators in each of the 12 regions.

* FAS Task Forces have been formed or are on-going in Barrow, Bethel and
Fairbanks.

* FAS Parent Support groups havebeen formed or are on-going inFairbanks and
Anchorage. Barrowwill hold first meeting in March.

* High Risk Family Coalitions are active in Anchorage and Juneau.

*  The Broken Cordaired on TV on February 3. An 800 number was on thescreen
for people to call for more information following the broadcast. KYBR, in
Barrow, is reading the book over the air.

* Trainings:
- June 3-4, 1991: 250 attended conference sponsoring Dr. Ira Chasnoff, of
National Association for Perinatal Addiction and Research.
- June, 1992: Dr. Barry Zuckerman, developmental and behavioral
pediatrician, will present in Juneau, Fairbanks, and Anchorage,

* Presentations:
- Alaska Association of School Boards
- state Principals Association
- AAEYC - Infant Learning Program conference.



Il you choose to have a child, there will he many
occasions 1o celebrate. Beginning with your decision
to have a baby, Hie birth itelfand on to all tre* joyous
moments involved in raising a child - birthdays, first
steps, first words, first day of school -you can look
forward toa future full of celebrations. Enjoy each of
these special events.

To give your baby the best possible chance for a
healthy future:
e Don"t drink, smoke or use other drugs
(luring pregnancy
e Seek help ifyou have a problem with
alcohol, tobacco, other drugs or stress

® Alaska Division of Alcoholism and Drug Abuse
P.O0.Box 11051~
n luneau, AK 99811
(907) 586-0201

P.O. Box 2402.49
Anchorage, AK >9524-0249
1907) 561-4213
* £
Alaska Council on Prevention
of Alcohol and Drug Abuse
& 7521 Old Seward |tighway. Suite B
Anchorage. AK 99518
(907) 349-6602 or
(800) 478-PREV ()utside Ant borage

National Hotline for Domestic Violence
|-(800) 133-SAFE
This brochure prosified in accordance with

AS. 1H.0S.037 and AS. 23.05.111
PUB 16 (5/911



Your future together holds the exciting promise of
many plans and choices to make as well as special
occasions tocelebrate. In the years ahead, you may
look forward to celebrating anniversaries, birthdays,
new jobs, vacations, a new home, or having children.

Ifyou decide tohave children, iwill be one of the most
important choices you are likelytomake inyour future.
It 5 a decision that will involve a number of other
important choices. w

&

Every couple who decides to have a baby wants itto
be healthy — there are many choices >ou can make
to help ensure yours s, too. In addition to regular
prenatal check-ups and a nutritious diet, an expectant
mother should be extremely careful about the kinds
and amounts of all drugs she takes— including alco—
hol, illegal drugs and over-the-counter drugs such as

aspirin.

When apregnant woman drinks alcohol or uses virtu—
ally any drug, her unborn baby isalso exposed to the
harmful substance(s). These substances flow directly
from the mother*s bloodstream through the placenta
and cross over to the baby. Harmful chemicals taken
during the first three months of pregnancy can affect
organ development or cause spontaneous abortion.
Continued abuse may affect the baby"s brain growth
and weight gain or cause premature delivery.

Low birthweight isone problem commonly seenamong
babieswhose mothers used or abused alcohol or other
drugs during pregnancy. Pregnant women who are
physical lyabused also frequently have low birthweight
babies. This Isserious because it isa major cause of
infant death and increases the risk of illness. Low
birthweight is associated with mental and physical
handicaps, learningdisorders and behavior problems.

Since many women do not know they are pregnant
util am<rnth or more has passed, itisbest tostopusing
alcohol and other drugs before becoming pregnant.

Drinking during pregnancy increases the chance that
your baby will be born with Fetal Alcohol Syndrome
(FAS), Fetal Alcohol Effects (FAF), or other alcohol-
related birth defects (ARBD), These patterns of physi—
cal and mental defects are irreversible, yet totally
preventable. Ifyou choose todrinkduring pregnancy,
your baby may have:

* mental retardation

 malformed facial features

e abnormally small head and brain

e lifelong behavior problems

e severe learning disabilities

e long term and custodial care needs

Klul

Ifyou smoke, you inhale nicotine and other chemicals
which then pass into your baby Sbody. The more you
smoke, the greater the risks for your unborn child. Its
important to stop, especially before the second halfof
your pregnancy, when smoking ismost harmful to an
unborn baby*"s growth. [Ifyou choose to continue
smoking, your baby may:
e weigh less than normal at birth making it
more susceptible to other health problems
e be born premature or be stillbom
* be hyperactive, have leaming problems
e be at higher risk for Sudden Infant Death o
Syndrome (SIDS)

Smoking marijuana during pregnancy can also harm
your unborn child. IFyou choose to use marijuana,
your baby may:

e have features similar © FAS infants

e Dbe stillbom

* have nervous system abnormalities

e be born "high" or showing withdrawal

symptoms
e be born with low birth weight
e Dbe at higher risk tor SIDS

f.>\ (W u *te

Cocaine, likealcohol, passes freelyacross the placenta
and can seriously harm your unhorn baby. While a
single dose of cocaine clears out of an adult within T8
hours, an unborn baby isexposed forup to four or five
days. [Ifyou choose to use cocaine, your baby may
have:

e seizures or a brain-damaging stroke

e cerebral p~" y and mental retardation

e serious problems with iritility, jumpiness

and other nervous system damage

« higher risk for SIDS

e damage to intemal organs

e learning disabilities

Pregnancy soften a time in your relationship when
violence can begin or increase, lust as with drugs,
physical abuse of a mother can affect the health and
future of the baby. It is important for women facing
violence to find immediate safety, either with family,
friends or at a local shelter. [fyou are pregnant and
being battered you are:

e two times more likely to miscarry

e four times more likely to have a low

birthweight baby

Supporting your wife"s decision to be alcohol and
drug free during pregnancy isone of the most impor—
tant actionsaman can take tohave a healthy baby, but
fathers have choices of theirown tomake. While most
research relating to alcohol and other drug effects on
pregnancy has focused on the mother"s use, attention
snow being turned to the role of the father. Recent
studies indicate that fatherswho smoke increase their
riskol having childrenwith brain cancer and leukemia.
Men who use alcohol near the time or their child3
conception rick seriously harming the baby"s develop—
ment inthewomb and increase the cham es they u ill
father a low birthweight baby. Smoking marijuana w
also believed to produce genetic abnormalities in
sperm cells.
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K;sz(zg HCR 52 recognizes Mother's Day Week, May 10-16 as Alcohol-Related Birth
Kaltag Defects Awareness Week in Alaska.

Kovukuk

tﬁ;‘i Q"/iilrl‘:h:m‘”a This resolution is similar to resolutions introduced in past years which asked the
Lower Ka|gskag public, both individuals and appropriate organizations, to become educated
Manicy Hat srings about and involved in awareness campaigns about the dangers of drinking
Marshall during pregnancy. While we've come a long way in Alaska, we haven't

McGrath eliminated the threat to the unborn from alcohol and other drugs.

RE: HCR 52 - Alcohol-Related Birth Defects Awareness Week

anJﬁtain Village

Nikolai Children born with Fetal Alcohol Syndrome suffer from a multitude of physical,
ll\DliLchl)atugtation developmental and mental problems. These problems may include permanent
Pitkas Point growth retardation, central nervous system damage, mental retardation, and
Rampart abnormal facia! features. FAS children may have heart defects, cleft palate,
Ei‘gyDe"" bone deformities, kidney and vision problems. They are never able to lead
Russian Mission  totally independent lives. The loss of a productive healthy life is impossible to
Shageluk measure, but in terms of medical and other societal costs these individuals
gei}l’;‘r“;‘; conservatively cost society more than $1.4 million over each lifetime.

Stevens Village

Stony River Data suggests that 29 FAS children are born in Alaska each year. Fetai Alcohol
Takotna Effects, a less severe form of Alcohol Related Birth Defects which may be caused
Tanana . . .

Telida by as little as one to three drinks per day, affects between two to fifteen that
Tuluksak number each year. Some experts believe the number of FAE children in Alaska
Tyonek to be 10 times the number of FAS children. As more is becoming known about
venete the lifelong impacts to children born with FAE, including learning disabilities and
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behavior problems, that block the individual's "fit" into society, there is a growing
suspicion that FAE children may ultimately be even more costly than FAS children in
medical and social services.

Having healthy babies was once thought to be the woman's responsibility. Today we
know this is a responsibility shared by partners, families, and friends--by each and
every one of us. Mother's Day Week is a timely choice to kick off a renewed awarene:
of the importance of healthy choices, by the woman who is pregnant and her support
system. The State's FAS Coordinator has been working on various activities to
promote Mother's Day Week as ARBD Awareness Week. This resolution will
complement and reinforce those activities.



HCR 52

HCR 52 declares the week of May 10-16, 1992 as Alcohol Related
Birth Defects Week.

This 1is an annual declaration v/hich 1is also promoted on a
national basis to increase the level of awareness of the dangers
of drinking while pregnant. It permits the State of Alaska to
easily promote information related to Fetal Alcohol Syndrome
(FAS) and other alcohol related birth defects.

Although it was initially identified by medical researchers in
1973, there is evidence that FAS was known since before biblical
times. FAS 1is caused when a pregnant woman drinks alcoholic
beverages. It is not known if there is a safe level of alcohol
consumption, so the Surgeon General recommends that women who
are pregnant or trying to become pregnant do not drink.

An FAS child will be small, have specific facial features, will
not grow appropriately, will have ~central nervous systenm
involvement, and most frequently will be mentally retarded.
While some of these characteristics may be ameliorated with
time, care and love, these are lifelong disabilities. Mental
retardation never goes away.
It is estimated that each child born with FAS costs the state of
Alaska a minimum of $1.4 million during his/her lifetime. FAS
is totally preventable. This declaration will assist in
promoting the message regarding the dangers of drinking while
pregnant.

The Division strongly supports HCR 52.

Commissioner

DHSS POSITION



July 1981

Surgeon General’s
Advisory on Alcohol
and Pregnancy

The Surgeon General advises women

ho are pregnant (or considering prcg-

ocy) not to drink alcoholic beverages
and to be aware of the alcoholic con*
rent of foods and drugs.

Aireccrit report to the President and
Congress’ summarizes current scientific
knowledge about health hazards asso-
ciated with,alcohol consumpdon, in-
cluding those during pregnancy. The
report concludes that alcohol consump-
tion during pregnancy, especially in the
early months, can harm the fetus.

Among the findings of the report are
the following:
» Significantly decreased birth weight
has been observed among the children
of some women who average only one
ounce of absolute alcohol (two standard
drinks) per day during pregnancy.*
» Sizeable and significant increases in
spontaneous abortions have been ob-
served at reported alcohol consumpdcn
levels as low as one ounce of absolute
alcohol twice a wcck.M
« A woman who consumes alcohol at
amounts consistent with a diagnosis of
alcoholism risks, bearing a child with a
specific duster of severe physical and

ental defects known as che fetal al-

sol syndrome (FAS) ﬁSee Scpteraber-
Uctober 1977 Drug Bulletin). This syn-
drome of birth defects is frequently
associated with mental retardadon, and
is also characterized by central nervous
system disorders, growth deficiencies”
specific duster of facial abnormalitie
and other malformations, pardcularl-
tkclecal. uroemiral card!tc Mi

"o

Surgeon General's Advisory
on Alcohol and Pregnancy

Information of Importance
To Physicians and
Other Health Professionals

of these characteristics arc individually
subdc but arc readily apparent to
trained dysmorphologiscs.

» Even if she docs not bear a child
with full FAS, a womaa who drinks
heavily is more likely to bear a child
wich one or more of the birth defects
included in the syndrome. Microceph-
aly, which is associated with mental- im-
pairment, is one of the more common
of these defects.

The reported effects on pregnancy
outcome appear to be independent of
poccndally confounding variables in-
cluding nutrition and smoking.

In addition, it has been demon-
strated that alcohol readily enters breast
milk and thus is transmitted to the
nursing infant. Heavy alcohol con-
sumption is known to decrease the
mother’s milk.

Research to establish the mechanisms
by which 2kohol consumpdon affects
fetal and neonatal growth and develop-
ment is underway.

Health professionals arc urged to in-
quire routinely about alcohol consump-
tion by patients who are pregnant or
considering pregnancy. This informa-
tion should be included in their
medical records.

Each patient should be told about
the risk of alcohol consumption during
pregnancy and advised to not drink al-
coholic beverages and to be aware of

SURGEON GENERAL/FACTS

I Al

Volume 11 Number 2

accurate drinking information from pa-
tients, as well as written material for
pregnant patients, by contacting the
National Clearinghouse for Alcohol In-
formation (NCALI)." 4

| Re ortt the President and Control o

Health azar ssomate(P W|sn Aﬁ: HI (p
Methods to Inform the General Pu |co t ese
Hazards. u.s. Department of the Treasury and

U.S. Department of Health and Human Services.
Nov. 1980. Available for S4.2S from Superintcn-

.dent of Documents, U.S. Government Printing

Office. Washington, D.C. 20402.
2. thtle RE..Moderate alcohol use durng

B rhd decreased infant birth rate. AMJ
u IC e 67: H54. 1977.

3. Kline|. Shrout P. Stein z eta/.; Lancet, 2:
176. 1980.

4. Hariap S and Shiono PH: Alcohol, smoking
and incidence of spontaneous abortions in first
and second trimester. LaNCet, 2: 183, 1980.

5. Sokol Ry and Miller SI: Identifying the
alcohol abusing obatct necplogic parieoc a

ractlc ch. In ch&ﬁofﬂe% andﬁ
esearc g) 4: 36-40. 1980. Available as

document 238 from NCALI. P.O. Be*
2343, Rockville. MD 20852. .

6. Alconolend Your Unbor Sabi. pub. No.

PH-SO. N1AAA. 3600 Fishecx Lane, Rockville,
MD 20337. |

wellR



NATIONAL COUNCIL ON ALCOHOLISM AND DRUG DEPENDENCE, INC

NCADD FACT SHEET: ALCOHOL-RELATED BIRTH DEFECTS

DEFINITIONS

m Fetal alcohol syndrome (FAS) sone of the top three known causes of birth defects with accompanying
mental retardation— and the only preventable cause among those three. FAS can be prevented by abstain—
ing from alcohol consumption duiing pregnancy. "
FAS icharacterized by a cluster of congenital birth defects that develop in the infants of some women who
drink heavily during pregnancy. These defects include prenatal and postnatal growth deficiency; fecial malfor—
mations such as a small head circunference, flattened midface, sunken nasal bridge and flattened and elon—
gated philtrum; central nervous system dysfunction; and varying degrees of major organ system
malformations.2

m Fetal alcohol effects (FAE), a less severe version of FAS, ischaracterized by milder or less frequent FAS
signs. Low birtiweight, subtle behavioral problems or a partial display of physical malformations, for example,
may be seen inthe newborns ofwomen who consumed lessalcohol during pregnancy thanwomen with
FAS newborns.3

INCIDENCE AND RISK FACTORS
m Nearly 5,000 babies - one inevery 750— are bom with FAS every year. (FAS prevalence rates range from
one in 1,000 to one in 200.) Comparatively. FAE may affect 36,000 newborns each year.4

m One insixwomen inthe peak childbearing years of 18-34 may drink enough, either chronically or epi—
sadically, to present a hazard to an unborn infatt:.5

m Alcoholicwomen are at highest risk of bearing children with FAS. Alcoholismisa chronic, progressive and
potential ly fatal disease characterized by tolerance and physical dependency or pathologic organ changes, or
both.6

B FAS bprevalent in 9.8 of every 1,000 American Indians from a particularhigh risk culture.Other American
Indian populations have rates ranging from 1.3 to 10.3 forevery 1.000.7

B An average of one to two reported drinks daily is linked to decreased birthweight, growth abnormalities
and behavioral problems inthe newborn and infant. Increased risk of spontaneous abortion has been found
atan even lower dose; one to two drinks twice weekly.8

B The probability of having a child with FAS or FAE increases with the amount and frequency of alcohol
consumed. Whenever a pregnant woman stops drinking, she reduces the rids of FAE and the consequences
of alcohol exposure.9

B There isno known safe dose of alcohol during pregnancy, nor does there appear to be a safe time to
drink during pregnancy. Although 90 percent of the public saware that drinking during pregnancy may
damage the fetus, one study showed that one-third of women interviewed believed that drinking more than
three drinks a day during pregnancy was safe.

AY : * ot
"GOVERNMENT WARNING: (DAccording to the Surgeon General, women should not drink
alcoholic beverages during pregnancy because of the riskof birth defects..."
e — Warning label requiredby federal law on beer, wine, hard-ligquor
fi; \( mnd wine<ooler containers, effectiveNovember 1989.



ECONOMIC FACTORS
m Assuming a conservative estimate of one FAS newborn for every 1,000 live births in 1980, itcost approxi—

mately S14.8 million to treat them; S670 million to treat the 68,000 FAS children under 18; and S760 n*I-
lion to treat 160,000 FAS adults. P"us, indirect productivity losseswere S510.5 million."

m Women arenow heavily targeted for marketing of alcoholic beverages. (Wbmen will spend S30 billimon
alcoholic beverages in 1994, up from S20 billion in 1984.)B

PUBLIC HEALTH RECOMMENDATIONS
m The best advice for pregnant women isto abstain from alcohol consumption during pregnancy. There i

no evidence to establish an alcohol consumption level free of rids to the fetus.B

m Women who breastfeed should continue to abstain from drinking alcohol until their babies are weaned.
Alcohol readily enters breast milk and heavy alcohol consumption has been shown to reduce lactation.M

m As of January 1990, nine states and 17 cities/counties require that signs warning of the dangers of drink—
ing during pregnancy be posted wherever alcoholic beverages are served or sold.

SOURCES
'HJ Hawood et al. Ewunc(bststoSooaychoohol ardDLgAhBeardl\/Ertd iness—1980 (Ressarch Triage Pak NC:
Research Triarde Ingtilute, IPS), p B3 ;"Fetdl Aloohdl Syndrane™ Alcohal ac%lqale‘ Netiondl Institute on Aloohdl Abuse and
Aocohdism A%AA\A/@%JI I K Warren, *Alcchd-Related Birth Defedts Tretsin Ressarchy” Alcohal Health and Research
World. N No. | ]H(?;?< 4 RlitleandC Evin "Acohd Ueard ion" eds S WHsedkand L Bedaren
AIconoI Pradens in Wormren GJIfOdef& 1924)AP 1B "Hawood e . at. p B3 HJ I—bmoodamIDM

Nepditano, "Eoonanic Ingicatiars of the Fetd Alcohd cohal Health and Ressrch World. NAAA \H. 10 No. I&Fdl
p 4l SBehaviar Snellance—Sdedtad " Morbidity and Mortali V\éekl%l?g]tl-_eknﬂy 155.
NAAA Fouth Spedd tomusmg%mﬁlcohdand ed JR No. |ADV)
18l p 3B 'PMy. e d., "Boidenidogy of among Aerican Indars of the Southwest. " Soad Bd \,d D
EIQB) 374- 37, “Litte and Bvin, loc. d \A”& \FtMnBerardRDermstm Preventing Acohd-Related Birth
th and Rescarch World. NAAA (Fl 1985, p 6. Idbid, p 54 "Harwood et d.. Eoonoric Goststo
|IoE’rIIandBIS [2'Betty Bicfcase Buys l\/trijﬂes”Advem . Septenter 12 19685 Inpect. VAL 2 No. 5
gﬂ\ﬁ . IEI\IAAASixﬂé7 d%’ttotfeusmgem and Health fromthe Searetary of Heelth and Huen
oS,

g}%ﬂ "R Nven "Alcohdlism—A Rrademin Rerspadive” Journal of the American

Medical Assodation, M. 249 (1983). pp. 2029 "NCADD Cffice for Pubdic Rdioy, Washington, DC
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Ideas for Community Activities on the Prevention of
Alcohol-Related Birth Defects

Adopt a pregnant woman and be her support person throughout the pregnancy and postpartum period.
Make a written contract with a pregnant patient not to drink during the pregnancy.

Otter pregnant patient S$$ oft their total prenatal and delivery hill itthey do not drink during the p; egnancy.
Offer pregnant patients a gift, such an infant safety seat, ifthey do not drink during the pregnancy.

Work with local taverns and restaurants to offer free non-alcoholic drinks to their pregnant customers.

Work with local school board and teachers to incorporate a class on Alcohol-Related Birth Defects in junior and
senior high schools.

Work with schools to have special ARBD presentations made inthe schools by the health aide, community
health representative, public health nurse, or doctor.

Arrange to have ARBD presentations made to the PTA.
At local health fairs, have an ARBD display.

Encourage Native Heallh Corporations. Indian Health Service and State Alcohol Programs to develop preven
tion and intervention programs for pregnant women.

Launch an ARBD media campaign, including television, radio and newspapers, inyour area.

Contact local childbirth educators (LaMaze Childbird Association) in hospitals and family planning clinics, and
encourage and support their efforts by providing them with information on Alcohol-Related Birth Defects.

Develop a on-hour ARBD presentation targeted to youth that can be presented to youth groups and clubs,
Conduct ARBD presentations towomen § groups inyour community.
Conduct ARBD presentations to men®s groups inyour community.

Work with AA to have ARBD presentations made at regular AA meetings, and also at Al-Anon and Al-A-Teen
meetings.

Prepare educational display on ARBD for local clinic.

Develop an ARBD prevention network inyour own community by identifying persons who are interested in
working to prevent Alcohol-Related Birth Defects.

Work with local government to develop ordinances regarding drinking while pregnant: and on displaying
warnng signs at point of purchase.

Set up a support group for pregnant women that would not only provide prenatal and parenting education, but
social activities.

Work with local stores to do promotional display on non-alcoholic beverages, focusing on pregnant women.
Conduct ARBD presentations at prematernal homes.
Encourage your local Medical Association to promote education on ARBD tor medical professionals.

Sponsor a poster contest in the schools on the topic ol prevention of ARBD.

Courtesy of Alaska Naive Health Scan.1
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AN EDUCATIONAL NEWSLETTER FOR PEOPLE CONCERNED ABOUT FETALALCOHOL SYNDROME (FAS) AND
FETALALCOHOL EFFECT (FAE)... BECAUSE THE PROBLEMS WE READILY SEE ARE ONLY THE TIPOF THE I1CEBERG

JAMA ARTICLE ON FIRST MAJOR STUDY OF LONGTERM CONSEQUENCES OF FAS

Fetal Alcohol
by Ann Streissguth

Most of the patients with Fetal
Alcohol Syndrome or Fetal Alcohol
Effect (FAS/FAE) described in the
medical literature have been young
children. Only isolated case reports
of adolescents and adults have
appeared. In the March, 1991 issue
ofthe Journal of the American
Medical Association, researchers
from the University of Washington
Medical Schoal (in collaboration
with others from New Mexico and
British Columbia)published the
first major study of the long-term
consequences of FAS.

In this report, 61 patients are
described, who range in age from 12
to 40 years. Their average age was
around 17 years. Seventy-four
percent of the sample were
American Indian, because the study

Syndrom e

involved a follow-up of earlier
research carried out on several
Indian reservations in the south-
west. This report also included
patients referred to dysmorphol-
ogists for diagnostic evaluations.

Physical Features Less

Distinctive After Puberty

One important finding was that the
physical features of FAS are less
distinctive after puberty. The faces
ofthe patients were not as
characteristic as they had been

in childhood.

Growth deficiency for weight was
not as remarkable as in infancy and
childhood. The majority remained
short, and had microcephaly (small
heads). This helps explain why the
initial identification of persons with
this disability is more difficult as
they mature, and points up the
importance of early identification.

Intellectual Level Varied
Intellectual development was
extremely varied. Some patients
were very mentally retarded and
others had normal intelligence. The
average intellectual level for the
patients with FAS was in the mildly
retarded range. Almost half of
them, however, had an iQ oi 70 or
above, sowould not be technically
classified as mentally retarded.

This has important implications for
obtaining community sendees.
Many persons with FAS are not
automatically eligible for programs
designed for the mentally retarded.

FAS/FAE NEWSLETTER

in Adolescents and Adults

Although the average academic
functioning of these patients' was
at the 2nd to 4th grade level, some
did read and spell at a 5th grade
level or above. In general, arith-
metic skills were the most limited,
probably representing difficulty
with abstract thought.

Impaired Adaptive Functioning
This study carried out systematic
evaluations of the patients’ level of
adaptive functioning in three skill
areas: daily living, socialization,
and communication. This sub-
group had an average chronologic
age of 17 years but their average
age of adaptive functioning was at
a 7-year level.

The group performed best on daily
living skills (at an average 9-year
level) and most poorly on sociali-
zation skills (at approximately the
6-year level). Although one or two
patients had age-appropriate daily
living skills, none were age-appro-
priate in terms of socialization or
communication skills. Even the
patients who were not technically
retarded failed to accomplish
several specific types of adaptive
behaviors such as: failure to con-
sider consequences of action, lack
of appropriate initiative, unre-
sponsiveness to subtle social cues,
and lack of reciprocal friendships.

These findings underscore the
critical importance of keeping
adolescents with FAS/FAE in the
schooal setting. They certainly do

{continued on p. 7)
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LANCE byConnie Moss, Anchorage, Alaska

He came into our lives when he was
just 24 hours old. That was 21 months
ago. He has changed our lives in so
many wuys. Most professionals ask us
“How doyou do it?” | was so thankful
when Dr. Streissguth did not ask me
that, during our phone conversation in
May.

When he blows me
kisses I get a knot
in my throat.

Lance has several medical problems,
let me name a few. He is diagnosed as
FAS, he is a cocaine baby, he is micro-
cephalic , he has Myoclonic Jerks (a
form of Epilepsy), he is still on Prc-
gestimil (a predigested formula) due to
his rumination, he is developmentally
delayed (at 21 months he is function-
ing at a 10 months level), he has a
severe allergy’ to all wheat products, he
has a sleep disorder, and was diag-
nosed at 6 months as hyperactive.

But we prefer not to dwell on the
negative. We are in the process of
adopting him - an energetic, lovable
toddler. We have loved him since the
day he came to us as a foster baby at
one day old. We are also adopting his 3
year old sister, who is FAE, and also a
cocaine baby. She came to live with us
when she was 6 months old.

We laugh so hard
he forgets he's angry

Lance is a daily challenge, but the love
he has brought to our home is immea-
surable. The first time he said “ma-
ma”, he got hugged so tight hejumped
with surprise. Every milestone is
embedded in my memory. To me he is
the cutest child ever bom. When he
blows me kisses | get a knot in my
throat. We've been through the trench-
es together, and we have survived.

The reason wo have survived is

Dr. Ann Steissguth! The iiiot real
information 1received on FAS was at a
symposium in Anchorage. | must
admit that when she stepped up on the
platform, | thought, “How can this tiny

woman, in her tailored suit, know any-
thing about what | face daily?”, but
from the moment she opened her
mouth to speak, | was spellbound. She
was describing “my” children!

| took notes till my hand was cramped.
That day changed the way | dealt with
my children. | credit our success with
Lance to her. After the symposium, |
read everything | could get my hands
on about. FAS children, most of it
written by Dr. Streissguth. It works,

it really works and | am much more
relaxed and encouraged about the
future of my children.

We have provided tight structure in
our home. It is ofthe utmost impor-
tance. Second is consistency in every-
thing possible. Third comes repetition.
| find myselfrepeating things to every-
one, because | am so used to doing it
with the kids. Fourth is teaching
appropriate behaviors; no one wants

to be around a child that is constantly
“in your face” .

He has learned
to say "please”.

Also, you must be an advocate for your
child. Lance is seen weekly by the
Anchorage Infant Learning Program,
once a week he goes to occupational
therapy and will soon be starting
physical therapy. All ofthese things
now come to us as second hature, but
it was really difficult and frustrating
in the beginning.

We have always been a family that
loves to laugh. Lance has provided us
with free entertainment. Hejust
recently “learned” to throw atemper
tantrum from our younger foster child.

First he would kick, and forget to lay
down. Then he learned to lay down
and scream, but forgot to kick. This
went on for several weeks, (different
variations) with Lance never quite
getting it all together. We laugh so
hard over this display that he forgets
lie's supposed to be angry. It does ease
the tension.

In May we were faced with the
dilemma of placing Lance on Ritalin.
We had serious reservations about

doing that. | made several phone calls
for advice and wound up putting in a
call to Dr. Streissguth. | was certain
she would be too busy to speak to me,
but | thought maybe someone on her
staffwould be able to take the call.
You can imagine my surprise when |
actually got put through to her. It was
the most wonderful experience!

| felt she truly understood how | was
feeling. She was so uplifting, so
encouraging, sowarm, and so helpful
that | felt like | was on a “high” after
our conversation. We decided not to
put Lance on Ritalin, and feel very
confident with our decision. | now have
renewed strength to continue with our
children.

Dr. Streissguth also gave me some
excellent ideas on getting Lance to eat
real foods. It is working, slowly but
surely. We are creating in him a
“desire” to eat. He is offered one small
bite at every meal. If he eats it fine, if
he chooses not to, fine. If he wants
another bite, we distract him and do
not give it to him. He is now becoming
interested in more “bites”. This is in
just one week. It has taken an
enormous burden off our shoulders.
We were beginning to wonder if he
would still be on the bottle at age 18!
The bonus is that he has learned to
say the word “please”.

We have many wonderful stories |
could tell you about our children but
let mejust end by tolling you this.
There is a reason for our children
being in our lives and | have finally
realized, thanks to Dr. Streissguth,
that it is NOT to drive me crazy!



Fetal Alcohol Syndrom e - A

by Sidney Helbock

When | first found out that! hud the
symptoms of Fetal Alcohol Syndrome |
was confused and angry. | thought
that | was different from everyone else
and that | would he known for what 1
have. Since then | have learned that
the symptoms vary from individual to
individual. It depends on during what
stage of the pregnuncy the mother
drank, and the amount of alcohol
consumed.

lused to think
lwas different from
everyone else

One of my symptoms is trouble
understanding instructions. When a
teacher shows us a certain topic, | can
understand. Visual contact is a very
important way of learning for me.
Instructions sometimes confuse me.
Following instructions is hard. When
I'm asked or told to do something (like
"take out the garbage") | won't
understand, or the words will get
mixed up in my mind.

Most of the time
Iworry a lot

Some other symptoms are: not being
able to follow oral instructions as well
as written ones (example - Teacher

giving assignment instructions orally -
not being able to remember or follow
them correctly); not hearing exactly
what was said to me (example - My
stepfather giring me a command to do,
and not hearing him clearly, even in
the same room. It's like | don't catch
some words or phrases.); being impul-
sive, doing or acting on excitement, not
able to focus on reality if disaster
strikes.

Most of the time | worry a lot, and
make problems seem impossible to
handle. When | worry, | make myself
sick. At school sometimes | get sick to

DECLARATION OF WAR
WHEREAS: Alcoholism is maiming and killing our loved ones, and
WHEREAS: Fetal Alcohol Syndrome is the number one cause of mental

retardation,and

WHEREAS: Fetal Alcohol Syndrome is TOTALY PREVENTABLE,and
WHEREAS: We can no longer stand idly by and watch our families and friends

decimated by this enemy,

THEREFORE BE IT RESOLVED: that we, the undersigned, hereby make a

DECLARATION OF WAR

against alcoholism and Fetal Alcohol Syndrome, and,
BE IT FURTHER RESOLVED: that we, the undersigned,

“CALL THE WARRIORS TO BATTLE".

This declaration wes produced by the attendees at the Inelielium Fetal Alcohol Syndrome
Conference, in Inchelium Washington on August 20. 1991.

letter from a 16 year old

my stomach, or get a fever and feel
awful.

These symptoms are very small
compared to some symptoms I've

this isto help me
guide myself
and others

heard of. Some people find it
impossible to believe when | explain
my problem, since they can't see the
signs of FAS.

This letter is to help me guide myself
and others. | want to help people learn
about FAS, help parents who have
kids who have it, and let other people
who have it understand themselves
better.

Sincerely, Sidney Age 16

The Battle to Protect

Our Children

Are we not our ancestors’ people? Were
our people not great warriors: When
an enemy threatened them, did they
not come together and fight as one to
protect their families? Why do we turn
away from our enemy today? Why do
we dishonor our ancestors by cowering
like dogs in the face of our enemy,
“alcoholism”? Can we not come
together as one to fight our enemy? An
enemy who is killing and disabling our
children. An enemy who has already
killed many of our brothers and
sisters. An enemy who has killed most
of our parents and even some of our
grandparents. NOW is the time for us
to “Call our Warriors” to battle. Let us
prepare for battle. Let us prepare our
minds, our souls and our bodies for the
greatest battle of our lives...the battle
to protect our children.

by Virginia LcadcrCharge

Presented at the Incheliitm FAS
Conference, August 20, 1991



FROM OVERSEAS

Dear Mrs. Lcuthold,

Ann Streissguth sent me the first issue
of "the Iceberg", your very remarkable
newsletter. | congratulate youl!

In France we have alot of children,
adolescents and adults with FAS/FAE
problems. In our next workshop about
FAS, I'll talk about your campaign to
fight pregnant women's alcoholism.

"Iceberg", | think, can bring overseas
many answers to our problems.

Yours sincerely,
Dr. Philippe Deliaene
Ceitire Hospitaller dc Roubaix, France

EDITORS NOTE: | have sent Dr. Deliaene
apacket of several copies of past issues to
share with his colleagues. He included
copies of his research and promotional
materials they have been using for some
time aimed at pregnant women (in French
of course). The brochures have aphoto-
graph of a pregnant woman ala Demi
Moore, and are very attractive.

BIBLIOGRAPHY AVAILABLE

Editor,

Did you know that a bibliography is
available on Alcohol and pregnancy
with hundreds ofitems from the past 2
years? It was compiled in May of 1991
by the NIAAA Office of Scientific
Affairs, and is available from the
National Clearinghouse on Alcohol
and Drug Information. (P.O. Box 2345,
Rockville, MD 20S52) There is ho
charge for this. They can be reached at
1-800-729-6686 or (301) 468-2600.
Please let people know about this.

A Reader
Seattle. IFA

EDITORS NOTE: | encourage all readers
to make use of this valuable resource to
educate themselves. This bibliography can
also be shared with the professionals you
deal with in your life, and help them get
accurate and valid information on FAS/
FAE issues.

Parents' Support Group
Connecting with others who really do understand |

The entbusinsm and sense of
belonging generated at Parents'
Support Group meetings is testimony
to the existence of unmet needs in
families with FAS/FAE affected
children.

Many parents have experienced
frustration, anger, grief, anxiety and
other feelings in relation to the
challenges of dealing with their
children. Families or helping profes-
sionals who do not face some of the
problems FAS/FAE families do, may
not believe, and/or understand this
intensity. Sometimes they discount or
minimize the reality faced by affected
parents because they just don't face
such issues in their own family.

In the support group, it is often a new
experience for these parents to meet
with and talk to a whole roomful of
people who can truly share their
feelings. What a healing and
supportive environment. How
wonderful to know their own anguish
is validated by the understanding and
acceptance of many other parents. The
past sense of isolation vanishes as they
connect with others who share their
life experience.

In addition, there has been an
outpouring of wonderful, creative ideas
to help support families and educate
the community and professionals
about FAS/FAE issues.

Some suggestions for parents:

» Leave a paper trail. Accumulate
reports, letters and comments on
incidents and events. These
documents will be valuable to help
youjustify a safe, appropriate
solution for your child if/when
things accelerate.

 Talk to professionals. Reach out to
your own doctors, teachers, and
counselors with information. Leave
the Iceberg in their offices.
Communicate your experiences to
them so they see the gut impact as
well as the facts. Be clear about
what you and your children need.

 Share your feelings. Take good care
ofyourselfby regularly attending
support groups, and working on
your own support network.

» Share your ideas. Check out your
perceptions and evaluations with
other parents who experience the
same reality. Listen to how other
parents solve problems and try what
seems to fit your own circumstances.
Tell others how you solve problems,
and share your successes.

» Maintain perspective. Our FAS/FAE
children take an inordinate amount
of our time and energy. Focus on the
family as a whole. Recognize your
obligations to your own self care,
and to others in your family. Aim for
balance.

The Parents' Support Group in Seattle
meets at 7:30 PM every other Monday,
at the Aurora Church ofthe Nazarene,
North 175th and Meridian North,
Room 209. Call Roberta Wright (206)
546-6226 for dates and other pertinent
information.

The next few meetings will be used to
plan long range goals and decide on a
name for the group. All parents are
invited to come and participate.
Parents from other areas will be
assisted in setting up support groups
in their own communities.

I C E B E R G

Editor
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A doptive

Families and

the "Search™

M ovement

How to Gat the Medical Information You Need About your Adopted Children

by Sally Gravas

| was watching my 18-month-old

grandchild Wowing soap bubbles in the

yard last month, and it occurred to me
that soap bubbles provided a visual
symbol for-the wav-we-spread infor-
mation around among couhsglors,
Baren'Sm v
ol i"Ao/rAL. \
Foster parents, adoptive parents,
caseworkers, therapists, birth parents,
and teachers'all tend to move around
within their special Rubbles", reflect-
ing the area of interest closest to them.
Too often, our bubbles are closed and
they float past each other. Sometimes
they barely touch and then bounce-—

Senate Authorizes $2 Million Plus for FAS — Will the House?

Senator

Brock Adams is one ofthe strongest
supporters of alcohol research in
general, and FAS programs in
particular. This past year he has
spearheaded significant legislation.

Adams has worked closely with
Senators Tom Daschle, Tom Harkin,
and Edw-ard Kennedy on S1306. One
goal of this Senate bill is to reorganize
the Alcohol. Drug Abuse and Mental
Health Administration (ADAMHA).
Adams recom-mended ADAMHA
Institutes should focus more attention
on FAS and other alcohol-related birth
defects. He named the University of
Washington in Seattle as a national
leader of FAS research.

Brock Adam s:

away. Often they are solitary and
never touch at all. But, when |
watched the toddlers playing with
their bubbles, | noticed something.
When you are working close to
someone else, the bubbles can slick
together and merge into one big \
bubble, or integrate into a cluster with
innumerable little ones attached.

For example, I'm an adoptive parent of

"special needs" children. | also have
biological children, Yearsago my
bubble focused oamy kids and the
ways that everyone in our family was
affected by the dynamics that adoption
created for us. I've had to learn alot
about the psychological and develop-
mental impacts of adoption. As our
children became adults, we learned a
great deal about resources for
searching out birth families (the
"Searcl*Movement"). Now we are
connected with a new network (a new
bubble?) of adult adoptees and birth
parents that we barely knew existed
five years ago.

--Recently | was-speaking with another

adoptive parent who had become an

experton the~disabibtles causetLby”"~

FAS, but had no idea how to begin
asking and searching for birth parent
information "l guess I'll have to hire a
private detective™", she sighed. "Oh
no, that'b not necessary," | assured
her. " lit me tell you about W.A.R.M,,
and the triad support groups, and

‘the volunteer search consultants..."

A ctivist for

Adams obtained authorization in the
Senate for $2 million for the Centers
on Disease Control to begin a program
to assist states in FAS prevention,
evaluation, and improvement of data
cn the number of infants born diag-
nosed with FAS.

Adams made American Indian govern-
ing units and agencies eligible to apply
for Federal grants. The areas covered
include a variety of mental health
sendees, demonstration projects, sub-
stance abuse prevention and treat-
ment projects, and community grants.

Adams included American Indians as
one of the focus groups for the new
Office of Special Populations. This

Our bubbles had bumped against one
another and merged into a larger
bubble. We each shared knowledge
and resources and were strengthened
to work for change.

Birth parents need support in dealing
with the griefthey feel about their
children. Adoptive and foster parents
need to connect with birth parent
information in order to. do their parent-
ing jobs. Medical professionals need to
hear the experiences of the parents
(adoptive, foster or birth) doing the
actual child rearing, sothat all of us
working with FAS/FAE children can
do the best possible job,

These are some important resources
for those interested in birth parent
search information and support. The
American Adoption Congress (ACC)
maintaihs.a "hotline" for the purpose
of offering search and support referrals
at (505),'296-2198. In Washington
State, the affiliate of AAC is the
Washington Adoption Rights
Movement (W.A.R.M.). Contact
W.A.R.M. at 5950 6th Ave. S. (#107),
Seattle, WA 98")8,-(206) 767-9510.

/ \

Sally Gravelis an adoptive parent in
Seattle, and co-coordinator oftHeAdoptive
Parents Support Group of the, Seattle
Interracial Family Associatioh. Shcis
Assistant Director of the Social Work~ ¢
Continuing Education Department at the
University of Washingtonrt \

FAS Programs

office wall develop and coordinate plans
to prevent substance abuse and

mental illness, and to counteract
discrimination.

Now it is vital to get. the House to keep
the same level of appropriations for
FAS in their cooresponding versions of
these bills. Time is of the essence! Let
the House members know bow you
feel, or send your letters of support to
Senator Adams. 915 2nd Avenue,
Seattle, WA 98104



N O FA S - Healing

th e

Broken Cord

New Organization Ded'cated to Eradication of All Alchol Related Birth Defects

The first annual meeting of the
National Organization for Fetal
Alcohol Syndrome (NOFAS) will be
held in Minneapolis on October 21-23,
1991. The conference, titled "He* ling
the Broken Cord", wall feature Rodney
A. Grant from "Dances with Wolves".
Grant will speak on how to focus on
healing the Indian community as a
whole. The conference is coordinated
by the American Indian Institute of
the University of Oklahoma. Each
presentation will be followed by a
talking circle session led by a

trained facilitator.

Contact sponsor Patti Munter at (202)
785-4585, NOFAS, 1815 "H" St. NW,
Suite 750, Wash., DC for information
— or the conference coordinator for the
American Indian Institute, University
of Oklahoma at (405)325-4127.

NOFAS has been organized with
specific goals and objectives.

» To reduce the rate of alcohol related
birth defects in the United States

An Adult Has Been

by Diane Davis

An adult with FAS is often a child in
an adult bodv. Physically, that body
may appear @ be completely normal,
or it can have definite malformations.
The range is wide, as is true ofwhat
tasks these adults can easily perform,
how much information they can retain,
how well they can manage even the
simplest of daily living skills. There is
great variety in how they respond to
the world socially and emotionally.
Some common factors are:
-Their academic skills are limited.
-They have poorjudgement and little
concept of what is right or wrong.
-They are often victims because
others take advantage of them.
-They have little or no ability for
handling money appropriatly.
-They may have a normal sex drive
| ut little or no impulse control and a
limited ability lif any) to care for a
child of their own.
-They may become depressed and
isolated easily, and few have normal
friendship patterns with peers.

Diagnosed

through increased public awareness
and education.

 Toestablish
an annual confer-
ence on FAS/FAE
aimed primarily at
the Indian commu-
nity which will
address medical,
educational and
community issues.

» Toassist in the promotion of pre-
ventative education and community
empowerment through a media
campaign aimed at the Indian
community.

» Totrain health care professionals,
educators and community members
in issues of FAS/FAE and address-
ing the specialized needs of FAS/
FAE children.

Promotional materials from NOFAS
further explain the factors that
motivate their organization.

In our society, there is the expectation
that adults who look “normal” wall act
like adults, not children. There is very
little tolerance for the type of acting
out that FAS/FAE adults may do.

Because they are like children, these
adults need primary caretakers who
can look after them. They need to be
protected. They need consistency and
routine, especially in ajob setting.
They need tasks that they can succeed
at, and bosses and other adults who
are patient and understanding.

Providing supervised social activities
is also important. Often FAS/FAE
children and adults excel in art, music
and certain sports. Activity provides a
valuable outlet and brings fun into a
life that can be frustrating and lonely.

Adequate medical/dental care is
another area of importance. Just as
young children don't always know that
they need a doctor’s attention or that it
is time for a dental or eye examination,
neither do FAS/FAE adults. They

as FAS or

FAS/FAE is the leading known
cause of mental retardation. It can
be prevented. |f women didn't drink
when pregnant there would not be
another case of FAS.

Recent data estimates that 2.7 out
of every 1,000 babies bom in this
country are afflicted with FAS/FAE,
and in some Indian communities
one out of four babies bom are
affected by alcohol. Mental retarda-
tion, low 1Q, organ dysfunction and
hyperactivity are just some of the
problems these children must bear.
— all are irreversible.

Alcohol related birth defects are a
national problem and require a
national program that will provide
all women and families access to
information on alcohol and prenatal
care for the health and life of their
children. NOFAS will establish a
central source ofinformation on
FAS/FAE prevention, intervention
and treatment.

FAE - Now W hat?

need responsible others who will follow-
through with seeing that they get to
their appointments.

Counseling that hasjust begun to
become available for FAS/FAE affected
children and their families. Some-
times the family needs strengthening
emotionally before it can begin to
adapt to the changes that need to be
made. Parents and siblings may need
to open up and express their feelings,
disappointments, fears and frustra-
tions. They may need to become more
educated about FAS/FAE. Affected
children can also benefit from coun-
seling. They can be introduced to
specific, concrete ideas and ways of
dealing with tilings. They also can
respond in a positive way to the one-
on-one attention and a person who can
be objective and give them the
emotional support they need.

Diane Davis is a therapist in private
practice. She specializes in issues relateil
id chemical dependency. FAS and FAE.
She can he reached at [20(>) 323-9097.



Longterm Study ¢rom p.n

not have the adaptive living skills to
survive well outside of a structured
environment. Our research also points
up the necessity of schools taking a
broad functional approach to educa-
tion, and the importance of job-skills
training and work experience. It is of
interest to note that ofthose patients
on whom information was available,
only 6% were in vocational programs,
2% were working, and none were
entirely independent.

Family History

Family environments of these patients
with FAS/FAE had been remarkably
unstable. On average, they had lived
in five different principal homes in
their lifetimes. Only 9% were with
both biologic parents; 3% with their
biologic mothers. For those for whom
accurate data could be obtained, 69%
of their biologic mothers were known
to be dead. This statistic demonstrates
the severe impact of alcoholism in
women (they died not only of cirrhosis,
but of many other types of alcohol-
related accidents and violent deaths).

This information leads to the
conclusion that an early diagnosis of
FAS in achild is important from the
standpoint of both mother and child.
Mothers (who have given birth to
children with FAS) are clearly at risk
for alcohol-related disability and
premature death. Diagnosis of FAS in
the child can not only help the child
receive proper services early in life,
but can help the mother be recognized
as needing support and services for her
own alcoholism.

Maladaptive Behaviors

Present Greatest Challenge

This article concludes “Fetal Alcohol
Syndrome is notjust a childhood
disorder; there is a predictable long-
term progression of the disorder into
adulthood, in which maladaptive
behaviors present the greatest
challenge to management.”

As we point out in the article, however,
the outcomes that we have document-

ed represent the interactive influences
of biology and environment.

Most of these patients were born
before mothers were generally aware
that drinking during pregnancy was
harmful. Most of these patients were
undiagnosed as infants and young
children, or if they were, this diagnos-
tic information was not carried along
with them through life. Thus, most
were raised by caretakers who were
unaware of their diagnosis and taught
by teachers who had no knowledge
that they had a life-long disability.

Home, School and Community
Interventions

It is our hope that with more wide-
spread diagnosis of FAS, and with
clearer understanding ofthe long-term
consequences of FAS, that more
reasonable and appropriate environ-
mental interventions can be developed,
at home, in the school, and in the
broader community. Out of this reali-
zation can come the help for each child
to develop to his or her own best
potential, in an environment that is
ultimately the most enhancing for
that individual.

No Inevitable Conclusions

Wide variation in intellectual levels in
this group of patients confirms what
we have known since the beginning,
namely that the diagnosis of FAS does
not carry with it any particular
guarantees, or inevitabilities about 1Q,
or about academic achievement levels.
Diagnosis of FAS does not mean that u
person cannot graduate from high
school or even attend college. It does
mean that some degree of brain
damage has been sustained and that
the results of this will be apparent in
the persons’ adaptive behaviors.

This article further suggests that the
more serious manifestations of FAS
may well be experienced at that time
in life when the expectations for inde-
pendent functioning are the greatest.
It is our hope that the result of this
knowledge will be better program
development, more widespread help
and support for parents and teachers,
and more realistic and helpful expec-
tations for the patients themselves.

Unrealistic expectations can led to
frustration, despair, and hopelessness.
Public knowledge about this disability
should gamer support for the disabled
persons and lead to hope for a happier,
more fulfilling future.

Fetal Alcohol Syndrome in Adolescents
and Adults. A P. Streissguth, J. M. Aase,
S K Clarren, S P. Randels, R A. LaDue,
D. F. Smith. Journal of the American
Medical Association. April 17,1991,

Vol. 265, No. 15. pp. 1961-1967.
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THANK YOU FROM SEA TO SHINING SEA

We wish to thank our generous readers. From all over the US and Canada
they have sentmoney to hel p support our efTorts to educate about FAS/FAE.
Some contributions were small — others were very substantial. Every one
is valued for the commitment it represents, as well as for the financial

support offered.

Heart felt thanks to you all. Together we can make a difference.
THANKS:! to these recent contributors:

Ann Alton

Nancy Anderson
Elizabeth Bagshaw
Mrs. Wm. Cameron
Maureen E. DelLapp
Josic DeVries
Sylvia W. Epstein

Oct. 18,91 Wash.
State School Directors
Assessment Commit—
tee. Presentation on
FAS/FAE by Sandra
Randels and Heather
Carmichael-Olson.
Call Cindy Lonnborg.
program coord. (20
493-9231,221 College
St. NE, Olympia, WA
98506-5313

Oct. 21.91 (+Every
other Monda
evening) Seattle
Parent”s Su‘pEort
Grouﬁ. Call Roberta
Wright at (206) 546-
6226 for location and
more information. All
parents/other care—

ivers are wecome.

roups are forming
in other areas.

Oct. 21,91 (+ EveW
Monday) 6-7:30 P
Grandmothers Group
at Central Seattle Re-
coveiy Center, 1401
E. Jefferson -third

Vod:
p. O1

Barry A. Feder
Dean M. Franzen
Sally Graves
Jean Haas
Carolyn Haney
Louise G. Harper
Kouying Morovan

Julie S. Parker

Belle K. Rosenbloom
Jackie Steil

Vera Sullivan

Rick Teboe

Pat Vavrick

John & Mary Wegmann

floor. Free child care
provided. Call Connie
Gaines (206) 322-
2970 formore info.

Oct 23,91 (+Every
Wed. from 1-2:30
PM) Support Group for
Grandmothers/Care—
givers of Alcohol/Co—
caine Affected Child—
ren (Columbia Health
Center, 4400 37th
South, Seattle) Call:
Gwen Browne (206)
296-4650

Oct. 21-23, 91 The
First Annual Meeting
of the National
Organization for Fetal
Alcohol Syndrome
%\IOFAS) isplanned
rMinn, MN. "Healing
the Broken Cord".
Contact sponsor Patti
Munter, (202)785-
4585, NOFAS, 1815
MHHSt. NW, Suite 750,
Wash., DC for info, or
American Indian Insti—
tute, University of

\/

A 'fc

ng (1

Oklahoma, (405)325-
4127 .More on p.6.

Nov. 1,1991 FAS
Conference. Educa—
tional Service District
189. Speakers Sandra
Randels, Donna
Burgess, and Marceil
Vadneim. Call Karen
Small (206) 424-9573,
205 Stewart Rd., Mt.
Vernon, WA 98273.

Nov. 15-16, 91
Conference on "Pre-
natally Exoosed to
Alcohol & Drugs:
Medical, Psychosocial,
& Educational Issues
for the Child, Family &
Community". Contact
Donna Nimec, MD av
Children®s Hosp - 1303)
861-8888,1056 E.
19th Ave., Denver. CO
80218. Speakers:
Sandra Randels,
Donna Burgess, and
Robin LaDue;

d?(l cent

aSK orce
eports

FAS is a develop-
mental disability
issue. By changing
state law to recognize
this, FAS/FAE fami-
lies would become
eligible for many
services. This will not
happen without
active participation
and advocacy. Con-
tact Josie DeVries at
(2.06) 778-4048 to add
your voice to the team
effort.This is vital!

Dec. 11-12,91 Casey
Family Program Train—
ing Conference-FAS
Workshop. Speakers:
Sandra Randels,
Heather Carmichael-
Olson. Contact Mary
Liz Callan, Conf.
Coord., 9206 448-
4620, 2073 bthAve.
(Suitellj0), Seattle,
WA 98121-2536

Readers are invited to
submi; events of interest for
publication in ' Coming
Events" as a community
service. Publication does
not imply endorsement.
Mail to P.O. Box 4292,
Seattle, WA 98104
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An estimated 29 babies with Fetal Alcohol Syndrome (FAS) are born in Alaska
annually; of these 26 survive the first year. Two to 15 times this many babies
are born with a lesser set of symptoms known as Fetal Alcohol Effects (FAE).
Babies exposed to alcohol before birth may be too small when they are born. Just
ten years ago almost all low birthweight babies died at birth. Today,
increasingly expensive medical technology saves the lives of four out of five
but cannot correct many defects already caused by alcohol. Fifty-eight percent
of both FAS and FAE patients have 1Q's below 70 (classified as Developmentally
Disabled). Conservatively estimated, the lifetime cost per Alaska FAS birth is
$1.4 million. Lifetime cost for Alaska FAS babies born each year is $39.8
million.
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These are selected medical and social costs only; they do not include, among
other things, costs of welfare, the justice system, mild physical problems, mild
learning disabilities or loss of a useful member of society.*

A table of costs associated with FAS and FAE follows page 18 of this report.

. BACKGROUND.

Fetal Alcohol Syndrome (FAS) is caused when the alcohol which a pregnhant woman
drinks damages the brain and body of the fetus as it develops. Until 1973,
alcohol was not suspected as toxic to an unborn baby. Respected medical
authorities told pregnant women that the placenta protected their fetuses from
harmful substances. Today we know these authorities were wrong. Babies who are
exposed to alcohol before they are born can be irreversibly harmed for the rest
of their lives.

The damage done by alcohol has profound implications for the victim and society.
The harmful effects of alcohol on the fetus last a lifetime. A conmon problem
is mental retardation. The average IQ of FAS patients is 66. Almost every child

Harwood and Napolitano estimate direct average lifetime costs at $405,000
per person and indirect costs at $191,000, in 1980 dollars. Adjustment for
inflation and cost of living differences (3 percent per year and 30 percent)
yields direct costs of $528,000 and indirect costs of $249,000, for a total of
$1,010,000/person, Alaska 1989. Total costs for 29 Alaska FAS births would be
$29,290,000. (A 30 percent increase is conservative; the Bureau of Labor
Statistics reports that medical services increased by 83.5 percent in Anchorage
between 1980 and 1988.) It should be noted that some costs in the Harwood study
are much less than Alaska costs. For example, intensive care hospitalization
is estimated nationwide at $2,500 per infant v. $120,000/year per infant in
Alaska; institutionalization is estimated at $25,000/year nationwide v. $109,000
in Alaska.
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or adult with FAS needs lifelong care, supervision or support from family and
society. Those most severely affected may spend their lives in institutions.
Sore suffer physical anomalies such as heart problems, cleft palate, kidney
problems, blindness and deafness.

Few, if any, families can pay the enormous costs of supporting an FAS child or
adult. Babies born with FAS may need intensive hospital care at birth at an
average cost of $2,400 a day. Ore in eight children born with FAS have cleft
palates, requiring surgeries costing up to $75,000 and long term speech therapy
twice or three times aweek at $96 an hour. Fifty-eight percent of patients with
FAS have 1Q's below 70 and as such are classified as developmentally disabled.
Cost of special education for a severely retarded child is $20,000 a year.
Average annual cost for each FAS patient in an institution is $109,000.

Two national studies of the economic impact of Fetal Alcohol Syndrome have been
published since the syndrome was discovered in 1973. Harwood and Napolitano in
1985 found the U.S. spends up to $108.8 million a year on FAS births; Abel and
Sokol in 1986 found annual costs of $321 million a year. This report adapts
the more conservative Harwood and Napolitano study to Alaska.
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. INCIDENCE CF FAS AND FAE

An estimated 29 Alaska babies are born a year with FAS. Experts believe between
two and 15 times that many FAE babies are born annually.

A diagnosis of FAS requires signs in three areas:

(@) Pre and/or post natal growth retardation (weight, length, and/or head
circumference below the tenth percentile).

(2) Central nervous system problems (neurological abnormality,
developmental delay, or intellectual impairment.

(3) Characteristic facial features (including small eyes, crossed eyes,
short nose, or abnormalities of the mouth such as cleft palate).

FAS may be difficult to identify, especially among newborns. The identifying
facial features may not be easily recognized and mental retardation may not be
identified until years after birth.

U.S. researchers speculate that some racial groups, such as certain American
Indian tribes, may be at greater risk for FAS than the population as a whole.
A 1982-83 study of Indians on 26 reservations in New Mexico, Colorado, Utah and
Arizona showed a wide variation in prevalence of FAS among cultural groups. For
example, among Navajo Indians, the incidence was 1.4 FAS cases per 1,000 births;
among Pueblo Indians it was 2 per 1,000 births and among Plains Indians it was
9.8 per 1,000 births.

Dr. James Berner of the Native Healtn Service, and Vicki Hild, FAS Coordinator
for the Alaska Native Health Board, report statewide incidence of FAS between
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1981 and 1988 at 4.2 per 1,000 live births. At an average of 2,700 deliveries
annually, this would be about 12 FAS Native births a year.

The estimate comes from an Alaska Area Native Health Service survey of Alaska
Native children born between 1981 and 1988. The study shows that the highest
recorded FAS rate among any population in the world is in the Copper River area
of Alaska: 250 FAS cases per 1,000 births (or one in every four births).
Estimated incidence among Alaska Natives in other areas:

Sitka region: 2.1 FAScases per 1,000 births
Bethel region: 3.5 FAScases per 1,000 births
Anchorage: 3.8 FAScasesper 1,000 births
Nome region: 4.0 FAScases per 1,000 births
Tanana Chiefs: 5.9 FAScases per 1,000 births

It would be a mistake to ignore FAS anong non-Native Alaskans. Data shows, for
example, that one non-Native woman in Southcentral Alaska has produced seven
children with FAS. No one has studied the incidence of FAS among non-Native
Alaskans. Indeed, relatively few studies of the incidence of FAS among the
general population have been done in the U.S. The literature commonly estimates
overall FAS prevalence at from 1 to 3 cases per 1,G00 live births (see Sixth
Special Report to the U.S. Congress on Alcohol and Health. January 1987).
Estimates in U.S. cities show:

Cleveland (1973-79) 4 FAS cases per 1,000
Cleveland (1979-82) 3.0 FAS cases per 1,000
Seattle (1978) 1.3 FAS cases per 1,000
Boston (1977) 3.1 FAS cases per 1,000

Boston (1983) 2.1 FAS cases per 1,000
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Estimates from Europe include.-

Sweden (1979) 1.6 FAS cases per 1,000 births
1.4 cases per 1,000 births
France (1977-79) 1.3 cases per 1,000 births

2.9 cases per 1,000 births.

Abel and Sokol added together all FAS births reported worldwide in text or by
personal communication and found a worldwide incidence of 1.9 FAS cases per 1,000
live births. Rates were higher in North America (2.2 cases per 1,000 live
births) than in Europe and other countries (1.8 cases per 1,000 live births).
They believe site, economic class and culture affect the reported FAS rate. Hild
and Berner place national incidence at 1.7 per 1,000 live births. This study
will use that conservative estimate. At an average of 10,000 deliveries
annually, this would be about 17 non-Native babies born with FAS in Alaska a
year. Added to the estimated 12 Native births, this brings the total Alaska
FAS births per year to 29 babies. Of these, 26 babies survive their first year.
See Table 1.

In the 16 years since U.S. doctors recognized that alcohol harms the fetus,
researchers have concentrated on the more serious illness, FAS However,
patients with FAE have an average 1Q of 73 and researchers now believe that in
addition to lowered 1Q, FAE causes hyperactivity, learning disorders, speech and
hearing problems, perceptual problems and short attention span, among other
problems. In some cases, these signs may not become evident until the child has
trouble in school. Educators faced with a "difficult” child may not associate
school problems with prenatal exposure to alcohol.

Researchers disagree on the incidence of FAE Ann Streissguth of the University
of Washington Medical School, an associate of the U.S. discoverers of FAS,
estimates that FAE occurs twice as often as FAS. The National Institute on
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Table 1

Incidence of FAS births in Alaska, 1988

Native births:

Deliveries (a) 2,736
Incidence of FAS births (b) 4.2/1000
Number of FAS births 12

(2736 x .0042 = 11.5)

Non-Native births:

Deliveries (a) 10,163
Incidence of FAS births (b) 1.7/1000
Number of FAS births 17

(10163 x .0017 = 17.3)

Total FAS births: 29

First-year survivors:

Neonatal mortality rate,Alaska: (c) 5.1%
Neonatal survivors: 28
Postneonatal mortality rate: (c) 5.9%
FAS first-year survivors 26

(a) Alaska Vital Statistics 1985. Department of Health and Social Services,
Juneau, 1988.

(b) J.E. Berner, "Update: Incidence of Fetal Alcohol Syndrome (FAS) In Alaska
Natives"”, February 3, 1989.

(c) Alaska Vital Statistics 1985. p. 7.
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Alcohol Abuse and Alcoholism reports a ten times increase and Sokol estimates

much as a 15 times increase.
is ten times that of FAS, or higher.
report will

Hild believes the incidence of FAE in Alaska

In an effort to be conservative,
use the lowest estimate (twice FAS). At this

this

rate, 58 Alaska FAE

babies are born a year.

Table 2 shows the number of FAE births per year at each estimate.

Table 2

Incidence of FAE, Alaska 1985 (a)

Estimate of times Number of FAE
increase over FAS born/year
(FAS = 29/yr)
2 58
10 290
15 435

(a)

Three estimates of the frequency of FAE are quoted in the literature:

2 times FAS. Ann P. Streissguth, Ph.d, of ihe University of Washington

Medical School. (Manual on Indian Adolescents and Adults with Fetal
Alcohol Syndrome. July, 1986, p. 4)

10 times FAS. National Clearinghouse for Alcohol Information at Rockville
Maryland. (Fact Sheet. December 1985). V. Hild, FAS coordinator for the
Alaska Native Health Board, estimates the FAE incidence in Alaska exceeds
10 times that of FAS

15 times FAS: R.J.
Epidemiologic Study”,
April 1980, p. 135-145.

Sokol. ("Alcohol

Abuse During Pregnancy: An
Alcoholism:

Clinical and Experimental Research.
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B. Medical costs associated with FAS and FAE.

FAS patients commonly require medical care for cleft palate, heart defects,
kidney defects, visual and hearing defects, dental problems and skeletal and
postural problems. When estimates of the prevalence of these anomalies are
available, this report relies on Abel and Sokol, Harwood and Napolitano and Hild
for accurate statistics. Unfortunately, the prevalence for the majority of
physical problems has not been established and these costs are not be included
in this report. Table 6 shows costs of selected physical disorders. Hospital

costs are explained below.

Alcohol can lower birthweight even in babies who do not have FAS. Ruth Little
reports that when a pregnant woman drinks one ounce of alcohol a day,
birthweight can fall by 160grams. Alcohol also lowers birthweight in the
majority of FAS births. Lowbirthweight babies are at risk to need intensive
care. Just ten years ago almost all low birthweight babies died at birth.
Today, newborn intensive care saves the lives of four out of five. This intense
early care is increasingly expensive and cannot correct the lifelong and
expensive defects already caused by prenatal exposure to alcohol. In some
cases, the desperate effort to save a too-small baby's life adds to the
irreversible burden of harm the child will carry with it for the rest of its
life.

Abel and Sokol report that 79.8 percent of FAS babies are low birthweight (see
Table 3). Of 29 Alaska babies born annually with FAS, 23 babies would be low
birthweight. Alaska vital statistics records show that 4.6 percent of babies
are born low birthweight despite their prenatal care. Thus, one Alaska baby
would be low birthweight despite the best prenatal care, leaving 22 Alaska
babies whose low birthweight is due to FAS. Abel and Sokol report that 74.3
percent of FAS low birthweight babies are moderately low birthweight, weighing
between 1500 and 2500 grams. At this rate, 16 Alaska FAS babies would be
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moderately low birthweight. The rest (six babies) are very low birthweight,
weighing less than 1500 grams.

The National Institute of Medicine reports that 32.8 percent of moderately low
birthweight babies need intensive care (see Table 4). Of the 16 moderately low
birthweight Alaska babies, five would need intensive care. All of the very low
birthweight babies (six babies) would need intensive care. The total number or
FAS low birthweight babies needing intensive care is 11 per year. This estimate
is corroborated by Dr. Jack Jacob, Providence Hospital neonatologist, who
reports between ten and 15 FAS infants are treated in the intensive care unit
each year.

Providence Hospital records show that in 1987, the average length of stay in
intensive care for an FAS baby was 27 days and in 1988, it was 65 days.2
Average FAS hospital costs in 1987-88 were $99,740 per FAS child; average
neonatal physician fees for FASinfants were $11,065. These costs include all
hospital costs except transport, other physicians and anesthesiology. Total
average cost of intensive care for one FAS baby is $110,805 per year. For 11
low birthweight babies, it is $1,218,855 per year.

The Institute of Medicine estimates that 19 percent of all moderately low
birthweight babies and 38.3 percent of very low birth™*-""St .es must be
rehospitalized during their first year. Streissguth riversity of
Washington reports that it is "usual® for FAS babies to be rehospitalized for
pneumonia and problems such as hip dysplasia; applying statistics for all low
birthweight babies to FAS births may result in conservative estimates.

O
c To compare, average length of stay for all low birthweight babies in the

intensive care unit at Providence was 19.7 days in 1987 and 23.7 days in 1988.
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Using the Institute of Medicine averages for all low birthweight babies, one FAS
moderately low birthweight baby would be rehospitalized for 12.5 days and two
very low birthweight babies would be rehospitalized for 16.2 days.
Hospitalization for children not in intensive care was about $900 a day at
Providence Hospital in Anchorage in 1988. Rehospitalization for one baby for
12.5 days is $11,250 and for two babies at 16.2 days it is $29,160. Total cost
of rehospitalization for low birthweight FAS babies: $40 410. This does not
include physicians, surgery, special procedures or transportation. See Table
5.
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Table 3

Low birthweight of FAS births,
Alaska 1985

Alaska Low Birthweight Births (under 2500 grams) due to FAS.

FAS births which are Low Birthweight:

Total FAS births: 29
% FAS births which are under 2500 grams (a) 79.8%
LBV babies iri 29 FAS births: 23

(29 x .798 = 22.9)
Low Birthweight births not due to FAS.

% Alaska LBWN births under 2500 grams not due to FAS (b) 4.6%
46% x 23 = 1 BN birth not due to FAS

BN births due to FAS: 22

(23 x .046 = 1.1)

Weight distribution of Alaska FAS Low Birthweight births:

1500-2500 grams (MLBW):

% FAS births between 1500-2500 grams (a) 74.3%
FAS MBW babies: 16
(22 x .743 = 16.4)

Under 1500 grams (VLBW):
All other LBW babies are MBW (under 1500 grams) 6

(a) Abel and Sokol, "Incidence of Fetal Alcohol Syndrome and Economic Impact
of FAS-Related Anomalies”, Elsvier Scientific Publishers, Ireland, August, 1986,
p. 58.

(b) If FAS were eliminated from Alaska, 4.6 percent of all births would still
be low birthweight. Although they would still need treatment, the costs of
their treatment should not be attributed to FAS. This number is the solution
to the following equation: 4.8% x 12,900 births = 79.8% x 24.6 FAS births + p
x 12,869 non-FAS births, where 4.8% is low birthweight rate in Alaska; 12,900
is number of Alaska births in 1985; 79.8% is U.S. BN rate for FAS births; 24.6
is FAS births in Alaska in 1985. Formula devised by J.W. Senner, Oregon State
Health Division, "Revised Annual National Cost Estimates" (Portland), p. 2.
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Table 4

Costs of intensive care hospitalization for FAS LBW babies
Alaska 1985

Moderately LBN (1500-2500 grams) Intensive Care hospitalization:

% MBW babies requiring intensive care (a) 32.8%
MBW FAS babies requiring intensive care 5
(16 x .328 = 5.4)

Very LBN (under 1500 grams) Intensive Care hospitalization:

% MLBW babies requiring intensive care (a) 100%

MBW FAS babies requiring intensive care 6

Total 11 babies
Hospital cost for 11 babies at $99,740 (b) $1,097,140
Physician cost for 11 babies at $11,065 (b) $ 121,715
(@) The Institute of Medicine reports that 32,8% of LBN infants and 100% of

(b)

VLBW infants require newborn intensive care. Preventing Low Birthweight.
Institute of Medicine, (Washington, D.C.), 1985. This may be an under-
estimate for FAS babies who show a longer average length of stay in
intensive care, an indication that they may be sicker than other low
birthweight babies. Providence Hospital reports the following average
lengths of stay in the newborn intensive care unit in 1987 and 1988.

1987 1988
Low Birthweight 19,7 days 23.7 days
FAS Low Birthweight 27  days 65 days

Costs do not include transportation, other physician or anesthesiology
fees. Neonatologist Dr. Jack Jacob estimates between 10 and 15 FAS infants
a year enter the unit (Lisa Wolf, pers. comm.).
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Table 5

Cost of first-year rehospitalization for FAS LBW babies

Alaska 1985

BN rehospitalization:

FAS MBW babies in intensive care

Neonatal mortality rate (a)

FAS MBW babies who survive intensive care
(5 x .051 = .25)

Percent LBW babies rehospitalized (b)
Number of LBW babies rehospitalized
(5 x .19 = .95)

Cost of rehospitalization: 1 x $11,250 (c)
WVBW rehospitalization:

FAS UBW babies in intensive care

Neonatal mortality rate (a)

FAS M BW babies who survive intensive care
(6 x .059 = .35)

Percent \LBW babies rehospitalized (b)
Number of MLBW babies rehospitalized
(6 x .383 = 2.3)

Cost of rehospitalization: 2 x $14,580 (c)
Total cost of first-year rehospitalization:

(a) Alaska 1985 Vital Statistics. Department of Health and Social

(Juneau), p. 7.

(b) The National Institute of Medicine reports that 19 of 2500-1500 gram
babies are rehospitalized during the first year, as are 32.8% of babies under
Preventing Low Birthweight. National Institute of Medicine,
This may be an under-estimate for
Streissguth reports that it is "usual® for FAS babies to be rehospitalized
during the first few months of life for pneumonia, failure
A Manual on Indian Adolescents and Adults with
Fetal Alcohol Syndrome. University of Washington Medical School, July 1, 1986.

$900/day (M.BW

1500 grams.
(Washington, D.C.), 1985.

dysplasia and other problems.

(c) Providence Hospital charges for pediatric admission,
average length of stay, 12.5 days; MBW stay, 16.2 days).

1988:

5.1%

1%

$11,250

6
5.9%
6 babies

38.3%
2

$29,150
$40,410

to thrive,

Services,

FAS births.
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C. Costs associated with mental retardation.

Streissguth in a 1986 study of 61 FAS/FAE diagnosed patients between the ages
of 12 and 40 shows that more than half (58 percent) of both FAS and FAE patients
were developmentally disabled (IQ's below 70). Hild finds the 58 percent
estimate likely in Alaska. This report will rely on that estimate. At this
rate, 15 FAS first-year survivors and 34 FAE patients have 1Q's below 70. (Note
that computing the incidence of FAE at 10 times that of FAS, the percentage used
by Alaska experts, there would be 336 developmentally disabled FAE patients born
every year.) Social service costs for the average moderately to mildly retarded
child are $25,000 a year (not including education). For adults, these costs
are as high as $45,000 ayear (including vocational rehabilitation). About five
FAS children currently are part of the Alaska Youth Initiative program for
severely troubled youth at an average cost of $90,000 a year each.

If 58 percent of FAS and FAE patients are developmentally disabled, an estimated
42 percent have minimal brain dysfunction. In this report, costs for this
portion of patients are estimated at $4,000 each, the additional cost of special
education for mildly disabled persons (above regular education operating costs).
State officials caution that FASFAE patients with 1Q's between 70 and 100 nay
actually be more expensive than those with lower 1Q's because of added
counselling, legal and corrections costs. This is not reflected in this report.

Streissguth's study of 61 FAS/FAE patients from the Southwest U.S., Seattle and
Vancouver, B.C. showed the following patient characteristics:

D IQ's ranged from a score of 20 to 105. Average IQ of patients with
FAS was 66 and of patients with FAE, 73. No patient with FAS showed
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an IQ above 90. Streissguth concludes it is impossible to predict
from a diagnosis alone how handicapped an individual patient with
FAS/FAE willbe as an adolescent or adult.

(2) 58 percent of both FASand FAE patients had 1Q's below 70,
(generally classified as developmentally disabled).

(3) The average reading, spelling and arithmetic level of these patients
(ages 12 to 40) was 4th grade, 3rd grade and 2nd grade,
respectively.

(4) Average level of general adaptive functioning was 7 years 5 months.
(Median age of those tested was 16 years 5 months.)

(5) There was no indication of general improvement in 1Q, achievement
or adaptive living scores as patients got older.

(6) None of the patients wereable to live independently.

Vicki Hild of the Alaska Native Health Board has tabulated living situations for
118 Alaska Natives with FAS. She found that 20 percent had been adopted and 10
percent had died. The remaining children shuttled back and forth between their
biological parents and state custody. It is state policy to keep children with
their biological parents if possible; children move in end out of state custody
as a parent's condition improves or worsens. Among biological parents of the
118 children in the Hild study, only three mothers appeared "reasonably" stable.
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Hild cites as an example of "ping-ponging" custody, the case of one Alaska FAS
child who had lived in seven foster homes by the time she was three.3

D. Costs not included in this estimate.

Medical researchers have not yet determined a reliable rate of incidence for the
majority of physical defects conmon to FAS victims and these costs have not been
included in this estimate. These physical anomalies include visual problems,
kidney and genital tract problems, and dental and skeletal defects (more
frequently found in adolescents and adults), including club foot and scoliosis
and neurotube defects such as spina bifida. Also not included are on-going
lifelong medical costs associated with the ill health of patients with these
problems. (Despite their illnesses, however, FAS patients are expected to live
a normal life span.) Transportation, anesthesiology and some physician costs
for first-year hospitalization and costs of FAE babies with physical damage are

also not included.

Many social costs are also not included in this estimate. FAS children and
adults are at high risk for physical and sexual abuse. They may exhibit signs
of depression; some may be suicidal; a few may become violent. As they grow
into adulthood, some may exhibit increasingly inappropriate sexual behavior.

Streissguth believes stability is important to the well-being of FAS
patients. "We usually find great improvement in emotional development and social
functioning when children with both full and partial FAS have stable and
supportive living arrangements. Improved behavior which often occurs, even in
the absence of changes in 1Q, should not be ignored simply because it is more
difficult to measure and quantify.” "Psychological and Behavioral Effects in
Children Prenatally Exposed to Alcohol”, Alcohol Health and Research World. Fall
1988, p. 10.
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Many of the costs of welfare, child abuse, sexual abuse, psychiatric care,
incarceration, stress on the care-giver and loss of a useful member of society
are not included in this report. Hild has stated that "without early
intervention, all FAS and most FAE patients will be on welfare." In addition,
this report does not consider what may be the enormous, but still unrecognized,
costs of learning disabilities suffered by children afflicted with FAE
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LIFETIME QOST ESTIMATES OF SPECIFIC BIRTH DEFECTS IN FAS BIRTHS --

Birth Annual Number of
Defect Cost per Times or
Patient Years

ANNUAL FAS BIRTHS (29 BIRTHS; 26 SURVIVORS)

Neonatal Unit/Providence 99,740 1
Neonatal Physician 11,065 1
First Year Rehospitalization 13,470 1
Initial Audio Screening 100 1
Audio Check-up 100 4
Otitis Media Surgery 1,224 1
Hearing Aid 1,260 14
Hearing Aid Mold 50 65
Heart Surgery 75,000 1
Cleft Palate Surgery 65,000 1
Infant Learning Program (HSS) 2,513 3
H/C Child: phys defect (HSS) 8,700 18
H/C Child: devel delay (HSS) 8,700 3
Minimal Special Eductn (DOE) 4,000 15
Child Mental Retardation (DOE) 20,000 15
D Child (HSS) 25,000 18
Alaska Youth Initiative (HSS) 90,000 12
DD Adult Initial Training(HSS) 45,000 3
DD Adult Supervised Work (HSS) 22,500 4
Institution 109,000 65
Lifetime Costs for FAS Births: 1988

Lifetime Costs per FAS Birth

ANNUAL FAE BIRTHS AT TWICE FAS RATE (58)

Infant Learning Program (HSS) 2,513 3
DD Child (HSS) 25,000 18
Child Mental Retardation (DOE) 20,000 15
DD Adult Initial Training(HSS) 45,000 3
DD Adult Supervised Work (HSS) 22,500 44

Lifetime Costs for FAE Births: 1988

Total FAS/FAE Births

Lifetime
Cost per
Patient

99,740
11,065
13,470
100

400

1,224
17,640
3,250
75,000
65,000
7,539
156,600
26,100
60,000
300,000
450,000
1,080,000
135,000
990,000
7,085,000

1,373,836

7,539
450,000
300,000
135,000
990,000

Prevalence

5%
100%
5%
3%
3%
S
12%
100%

S8%
4%
8%
58%

3%
S8%
K%

S8%
8%
58%
8%
58%

ALASKA

Number
Per Yr
(% x 26)
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Lifetime
Cost: All
Born 1988

1,097,140
121,715
40,410
1,500
10,400
18,360
158,760
29,250
75,000
195,000
196,014
1,096,200
391,500
660,000
4,500,000
6,750,000
540,000
2,025,000
14,850,000
7,085,000

39,841,249

256,326
15,300,000
10,200,000

4,590,000
33,660,000

64,006,326

103,847,575
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NOTES TO FAS COST TABLE

Numbers refer to line numbers on the table.

1.

3.

4.

Neonatal Unit. Charges per FAS patient in the Providence Hospital
Neonatal Intensive Care Unit were $68,910 in 1987 and $130,570 in 1988,
for an average of $99,740. Average length of stay of FAS infants in the
Neonatal Intensive Care Unit more than doubled between 1987 and 1988. It
was 27 days in 1987 and 65 days in 1988 (v. 19.7 and 23.7 days for all low
birthweight babies in the unit). Statistics provided by Lisa Wolf of
Providence Hospital.

Neonatal Physician. Physician costs per FAS child were $6,130 in 1987 and
$16,000 in 1988, for an average of $11,065. Estimates by Sharon Lee of
Alaska Neonatal-Perinatal Associates.

First-vear rehosnitalization. Cost estimate is based on 1988 Providence
Hospital pediatric charges of $900/day. The number of infants and average
length of stay (12.5 days for moderately low birthweight infants and 16.2
days for very low birthweight babies) are from the National Institute of
Medicine and are for all low birthweight infants. Applied to FAS births,
these may be underestimates. Streissguth reports it is "usual" for FAS
babies to be rehospitalized in the first few months of life.

Initial Audio Screening. The state audiologist, Communicative Disorders
Program, Anchorage, reports all FASchildren need a workup. This report
estimates that 11 infants receive a workup in intensive care; the 15
remaining surviving infants are counted in this entry.
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5. Audio Check-upFAS children need three to four follow up checks. The
$100 charge is from the Alaska Treatment Center in Anchorage; the check-
up estimate is from the state audiologist.

6. Otitis Media Surgery. Estimate is from the Geneva Wbods Ear Nose and
Throat Associates. Source of 56% prevalence is Harwood and Napolitano.
These costs do not include less severe ear problems conmon to 93 percent
of FAS patients (Alaska Treatment Center). Twenty-nine percent of FAS
patients have permanent hearing loss.

7. Hearing Aid. A hearing aid for a baby costs $1,260; it is replaced once
every five years for life at this cost. Cost estimate from Alaska
Treatment Center.

8. Hearing Aid Mold. A $50 ear mold must be replaced annually. Estimate
from Alaska Treatment Center.

9. Heart Surgery. U to70 percent of FAS patients have heart problems
(Streissguth reports the portion at 30-40 percent; Hild reports 70
percent). Harwood and Napolitano report 10 percent require heart surgery,
but reduce the estimate to 5percent to reflect cases actually having
surgery. Cost estimates from Vicki Hild, Alaska Native Health Board FAS
coordinator.

10. Cleft Palate. Costs include an average of four surgeries, dental and
orthodontics work.  They do not include long term speech therapy at
$96/session twice or three times aweek. Estimates from VickiHild. The
1% estimate is average of Abeland Sokol (11.5%) and Harwood and
Napolitano (12.5%).
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11.

12.

13.

14.

Infant Learning Program. Mary Diven of the state division of Maternal and
Child Health reports these figures are "deceptively low", under estimating
the true cost of rural service. Infant Learning Program costs as much as
$6,000/year in some rural areas.

Handicapped Children's Program. Cost estimates include averages for
children with heart problems, cleft palate and developmental delay.
Children with physical problems can be on the program for 21 years;
children with developmental delays may be on the program for as few as
three years. Cost estimates by Kathy Robinson, Maternal and Child Health,
Alaska Department of Education. This report estimates that one child per
year has heart problems (a low estimate in view of the 30 to 70 percent
with heart problems); three have cleft palates; and three more have other
physical problems such as spina bifida, progressive scoliosis, or severe
visual and hearing loss.

Minimal Special Education. Costs cover only $4,000/year for additional
special education for learning disabled children, above normal operating
and capital education costs (Tom Buckner, Department of Education).
Christine Hagmeier of the Department of Health and Social Services
cautions that patients with 1Q's above 70 and below 100 "may well be more
expensive than those with lower 1Q's" because they an become involved in
counselling, corrections and the law. These costs are not reflected in
this report. The 42 percent prevalence estimate is from Streissguth.

Child Mental Retardation. Cost of special education for severely retarded
children is $20,000 - $23,000/year, in addition to normal operating and
capital education costs. Estimates from Tom Buckner, Department of
Education.
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15.

16.

17.

18.

Devel opmentallv Disabled Child (HSS). Cost estimate by Christine Hagmeier

of the Department of Health and Social Services. Costs can include foster
care, in-home care, shared care, respite care, in-home training, advocacy
and family support. Hagmeier reports that severely disabled children can
cost between $35,000 and $85,000 with average cost of $55,000.

Alaska Youth Initiative. Cost estimate from John Van Den Berg, Department

of Health and Social Services. This is a program for 52 severely troubled
youths. The average age is 15.8 years; the average number of failed
housing placements is 16. Currently five FAS youths are in the program.
This report estimates children remain on the program an average of 12
years (based on Van Den Berg's report that "absolute minimum lifetime
costs per child are $1 million".) It further assumes that one FAS child
would enter this program every two years. Streissguth reports that
aggressive behavior may be a problem for about 40% of the boys. Those
from a less structured and protected environment may be "quick to anger
when crossed and quick to strike out impulsively".

Devel opmentallv Disabled Adult Initial Training. Costs include $25,000
residential care (example: foster care and independent living) plus
initial vocational rehabilitation costs of $20,000, for a total of
$45,000. Initial vocational rehabilitation costs average between two and
five years. Estimate by Christine Hagmeier.

Developmentallv  Disabled Adult Supervised Work. After initial
rehabilitation costs (see #17 above), costs can "fade" to between $10,000
and $25,000 for lifetime residential care plus $5,000 lifetime vocational
rehabilitation care (Hagmeier). The average of this $15,000 to $30,000
range is $22,500.
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19.

20.

21.
22.
23.
24.
25.

Institution. Estimate by Ellen Ganley, Governor's Council for the
Handicapped and Gifted.

FAE Births. Annual FAE births are calculated in this report at twice that
of FAS births. This is a conservative estimate. Hild believes the actual
number of FAE births annually is ten times the FAS births (or 290 FAE
births and 168 developmentally disabled FAE persons.) In this report,
cost estimates for FAE births are limited to mental retardation. They do
not include costs associated with mild learning disabilities, physical
anomalies, child abuse, sexual abuse or the justice system.

See #11.
See #15.
See # 14.
See # 17.
See # 18.
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() State v. Weaver, 736 P.2d 781 (Alaska App.-
1987). Prosecution for possession of 1illegal weapon, a
gravity knife, in one"s home 1is not violative of
constitutional right ofprivacy.

(o)) State v Ricehill , 415 N.W.2d 481 (N.D. 1987 ).
Law prohibiting convicted felons from possessing Tfirearms
did not violate state constitutional right to keep and bear

arms.
(c) City of Princeton v. Buckner, 377 S.E.2d 139
(W.va. 1988). Those states with constitutional protection
of an individual®s right to bear arms for self-defense have
been nearly uniform in finding that this right is not
absolute and 1is subject to reasonable state regulation.
@ State v. Comeau, (Nebraska Supreme Court,
1989). The constitutional right to keep and bear arms is
subject to reasonable regulation by statute if the statute
does not frustrate the guarantee of the constitutional
prov ision.
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(e) State v. Brown, (Maine Supreme Court, 1990).

Constitutional provision guaranteeing an individual right to
bear arms is not absolute and possession-by-a-fel on statute

is a reasonable regulation.
10) Division of Legal Affairs memorandum discussing

the case of State v. Comeau, (previously cited).
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HIR 1

SPONSOR STATEMENT

Article 1, Section 19 of the Alaska Constitution states: "A
viel 1-regul ated militia being necessary to the security of a
free state, the right of the people to keep and bear arms

shall not be infringed."

This section of the state constitution, taken literally from
the Second Amendment of the United States Constitution, has
historically been presumed to guarantee an individual's

right to possess and use firearms.

Unfortunately, some federal court interpretations of the
language of the Second Amendment have left that right in
doubt. This has inspired several states to modify their
state constitutional language to more precisely define and

insure the individual right to keep and bear arms.

Because of this developing threat to the right of Alaskans

to keep and bear arms, | introduced HJR 1, which would amend
our state constitution to insure those individual rights.
In addition, HIJR 1 will maintain legislative authority to

regulate such issues as concealed weapons and the possession

and use of firearms by those convicted of crimes.

HIR 1 will afford Alaskans the opportunity to amend our

state constitution to afford individual citizens the

security of lawful possession and use of firearms while at
the same time balancing those rights with the safety and

welfare of the public.

JUNEAU OFFICE
(During Legislative Session January through May)

P.O. BOX V, JUNEAU, ALASKA 99811 « (907) 465-3892 (FAX) 463-5661
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 405-3867 or 465-2450 Court Plaza, Room 500
PAX (907) 465-2029 M ail Stop 3101
MEMORANDUM November 26, 1990
SUBJECT: The L,aw Regulating the Possession and Use of Weapons

(W.O. No. 16LS1985)
TO: Representative Dave Donley

FROM: Gerald P. Luckhaupt-~>
Legislative Counsel

The right to keep and bear arms is provided by the Second Amendment to the
United States Constitution and by Art. I, 8 19 of the Alaska Constitution. The
provisions are identical and state:

A well-regulated militia being necessary for the security of a free state,
the right of the people to keep and bear arms shall not be infringed.

The Second Amendment to the United States Constitution applies only to insure that
this right is not infringed by Congress and has no application to the states through
the 14th Amendment. Presser v. lllinois. 116 U.S. 252, 6 S.Ct. 580, 29 L.Ed. 615
(1886): Quilici v. Morton Grove. 695 F.2d 261 (7th Cir. 1982), cert, denied. 464 U.S.
765. The Second Amendment, though, does not bar all infringements of this right by
the federal government. Wohile, strictly speaking, the federal government has no
police powers (those powers being reserved to the states), the federal courts have
affirmed the federal government’s authority to enact police regulations in any area
of constitutionally granted sovereignty. Laws regulating the possession and use of
weapons on a federal level have been upheld on a number of grounds including the
commerce clause, the iaxing power, the limitation of potential threats to the
president, limitation of impediments to the exercise of free speech and other rights
guaranteed by the Bill of Rights, and pursuant to the federal government’s power to
define and proscribe federal felonies.

What weapons or arms does the Second Amendment protect and who may possess
them? The United States Supreme Court has interpreted the Second Amendment
to provide only a collective right to possess arms for the common defense; no
individual right to possess arms has ever been articulated. It applies only to the
possession of those arms which are necessary to maintain a well-regulated militia, or,
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in other words, does the possession of the arm or weapon bear some reasonable
relationship to the preservation or efficiency of a well-regulated militia. United States
v. Miller. 307 U.S. 174, 59 S. Ct. 816, 83 L.Ed. 1206 (1939); Ouilici. supra: Codv v.
United States. 460 F.2d 34 (8th Cir. 1972), cert, denied. 409 U.S. 1010. Miller
involved a prosecution for the possession of an illegal sawed-off shotgun. The
defendant claimed that his right to possess the shotgun was protected by the Second
Amendment. The court looked to the early colonial requirements imposed upon the
able-bodied men of the colonies and found that all the members of the militia
(composed of all men of certain specified ages) were required to keep at the ready
a musket or long rifle and adequate ammunition to defend the state. Other weapons,
other than a bayonet to affix to the musket, were not required. The Court then
found the possession of the shotgun to not be protected as its possessions was not
necessary for the maintenance of a well-regulated militia. Similarly, the possession
of handguns and other weapons, and the possession of weapons by certain classes of
people, have been found to not. be protected. Quiliei.supra: United States v. Oakes.
564 F.2d 384 (6th Cir. 1977), cert, denied. 435 U.S. 926 (1978); United States v.
Houston. 547 F.2d 104 (9th Cir. 1976).

Since art. 1, § 19 of the Alaska Constitution is identical to its federal counterpart the
interpretation given the Second Amendment by the federal courts is, at least,
instructive as to the interpretation given the Alaska provision. The Alaska Court of
Appeals has said regarding the interpretation of an Alaska constitutional provision

similar to a federal provision:

We recognize that the state constitutional provision, while using
different language, is essentially the same as its federal counterpart and
was intended by the constitutional convention to be so. [Citation
omitted.] Thus we find persuasive the line of cases interpreting the
federal provision and utilize the same analysis in interpreting our own
constitution.

State v. Dankworth. 672 P.2d 148, 151 (Alaska App. 1983).

From this reasoning it would appear that art. 1, § 19 grants only a collective right to
the citizens of Alaska to bear arms which are necessary for the common defense of
the state. This right may not be eliminated but is subject to the state’s authority to
enact reasonable restrictions pursuant to its police power. See e.g., Matthews v.
Quinton. 362 P.2d 932 (Alaska 1961), cert, denied. 368 U.S. 517. Therefore, statutes
regulating the possession and use of certain weapons appear to be permissible.

Nor would the privacy provision of our constitution (art. 1, § 22) appear to inhibit
regulation in this area. In State v. Weaver. 736 P.2d 781 (Alaska App. 1987) the

-2-
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Alaska Court of Appeals found that a prosecution pursuant to AS 11.61.200 for
possession of an illegal weapon, a gravity knife, in one’s ho~\e not to be violative of
art. 1, § 22 of the Alaska Constitution. The court said:

The legislature may properly prohibit the possession of an object which
‘interferes in a serious manner with the health, safety, rights and
privileges of others or with the public welfare." State v. Erickson. 574
P.2d 1, 21 (Alaska 1978). 'No one has an absolute right to do things
in the privacy of his own home which will affect himself or others
adversely." Ravin v. State. 537 P.2d 494, 504 (Alaska 1975). The
legislative commentary to AS 11.61.200, discussing the definition of
"prohibited weapon,' states: 'Such weapons have little or no
legitimate function, are unnecessary for protection and are not
commonly used for commercial or recreational purposes. Substantial
risk of harm to others and the furtherance of crime result from private
possession of such weapons." Commentary on the Alaska Revised
Criminal Code, Senate Journal Supp. No. 47 at 101, 1978 Senate
Journal 1399. The legislature could reasonably conclude that gravity
knives have no legitimate purpose and are too dangerous to be casually
possessed.

Weaver, supra, at 783.

The court also observed that the pertinent characteristics of a gravity knife or
switchblade are that they are easily concealed, quickly brought to bear, arid more
closely resemble weapons than tools. Weaver, supra. In State v. Strange, 785 P.2d
563 (Alaska App. 1990) the court found that a balisong or butterfly knife, though
being easily concealed and quickly brought to bear (and, apparently, having little or
no legitimate function as discussed in the legislative commentary to AS 11.61.200,
guoted in Weaver, supral. was not prohibited by AS 11.61.200 as it was not
specifically defined in the statute nor did it fit within the definition of the other
weapons prohibited there. The legislature’s failure to include this weapon among
those prohibited appears to be inconsistent with the purposes behind AS 11.61.200.
The regulation of metal knuckles appears consistent with these purposes.

While no individual federal right to bear arms has been recognized (and no individual
state right in Alaska would be recognized as explained earlier) other states have
found an individual right to bear arms based upon their own unique constitutional
provisions. As pointed out in City of Princeton v. Buckner. 377 S.E.2d 139 (W.Va.
1988) at least 14 states have a constitutional provision that protects an individual’s
right to bear arms for self-defense, and in some cases defense of home and property,
in addition to common defense of the state. These states, though, have been nearly

-3-



Representative Dave Donley
November 26, 1990
Page 4

uniform in finding that this individual right is not absolute and is subject to
reasonable regulation by the state pursuant to its police power. Buckner, supra.

The Oregon courts have been especially active in finding broad statutory regulation
of defensive arms unconstitutional. State v. Blocker. 291 Or. 255. 630 P.2d 824
(1981) (possession of billy club outside of home constitutionally protected); State v.
Kessler, 289 Or. 359, 614 P.2d 94 (1980) (possession of billy club in home constitu-
tionally protected). In State v. Delgado. 298 Or. 395, 692 P.2d 610 (1984) the Oregon
Supreme Court found a statute which prohibited the mere possession of a switch-
blade to be unconstitutional. The court found such an absolute ban violative of art.
1, § 27 of the Oregon Constitution which provides: "The people shall have the right
to bear arms for the defence of themselves, and the State..." The court noted that
the legislature may regulate the possession of weapons but may not absolutely ban
defensive weapons.

That decision and the decision of the Alaska Court of Appeals in State v. Weaver,
while both dealing with switchblades, are not inconsistent. The Oregon decision is
based upon the particular language of that state’s constitution concerning the right
to bear arms for individual defense. While the court in Weaver did not specifically
address whether the possession of a switchblade was protected by art. 1, 8§ 19 of the
Alaska Constitution, as noted herein that provision completely lacks any individual
self-defense language, thereby removing any possible inconsistency in reasoning with
the Oregon courts or with the decisions of those other states that have found an
individual constitutional right to bear arms for self-defense based upon their own
constitutions.

If you have any questions, please contact me at your convenience.

GPL:gc
90-056.GLC



Bill Shellleld, Governor

»EII>AIKTMEINT OF LAW
- STATE CAPITOI
. ALASKA 99611
OFFICE OF THEATTORNEY GENERAL © 19071 9600

ApriL 13, 1983
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The Honorable Pat Rodey
Senator

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

The Honorable Charlie Bussell
Representative

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Handgun Ban
Our file No.: 366-444-83

Dear Senator Rodey and Representative Bussell:

You have asked this office whether a landlord, through
a leasehold agreement, may prohibit a tenant from possessing
handguns. We conclude that in <certain circumstances a landlord

may restrict or prohibit the use and/or possession of handguns on
property which is leased to another individual.

Our initial inquiry regarding this matter commenced
with a review of relevant Alaskan Constitutional provisions. The
Alaska Constitution directly addresses a citizens ability to bear
arms at Article |, Section 19 which states:

A well-regulated militia being necessary to the

security of a free state, the right of the people

to keep and bear arms shall not be infringed.

The language embodied in Alaska's Constitution pertain-

ing to arms is virtually identical, save for two changes in punc-
tuation, to language found in Article I1 of the United States
Constitution. Article Il of the United States Constitution was
proposed by the Congress on September 25, 1789 and became the law
of the United States on December 15, 1791. During the one

hundred and ninety two years since adoption of the Second
Amendment to the United States Constitution and the twenty-four
years since the Alaska Constitution has been in effect, numerous
court cases have interpreted the <constitutional language which
establishes the right to bear arms.
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We note the period since the adoption of the Second

Amendment has witnessed an ever increasing issuance of opinions
from the judiciary of the various states and the federal courts

which place limits on an individual's ability to bear arms. Some
commentators have theorized that the legislative and judicial
limitations increased significantly with the availability of
inexpensive surplus weapons following the American Civil War. 1/
According to this theory, the increase in restrictive gun control
measures and corresponding judicial interpretations was
associated with ‘increasing acquisition of firearms by recently
emancipated Black Americans and immigrants coupled with the
increased availability of firearms in the post Civil War
industrial America. The right of ‘'bearing arms' is not a right
granted by the Constitution nor is it in any manner dependant
upon that instrument for its existence. U.S. v. Cruikshank, 92

U.S. 553 (D.C.La. 1875).

While offering no judgment on the propriety or effec-
tiveness of the restrictive Ilegislative and judicial measures, we
observe that the current state of the law pertaining to the con-
stitutional language holds that:

[The) purpose of this amendment, guaranteeing that
the right of the people to keep and bear arms, was
to preserve the effectiveness and assure the con-

tinuation of the state militia . Uu.S. v.Oakes,

564 F.2d, cert, denied 98 S.Ct. 1W3 (C.A. Kan.

1977).

The modern judicial view has increasingly found that
the guaranteed right to keep and bear arms is not an individually
protected right, but rather a collective right which allows the
people of the various states to serve in a militia. The contem-
porary judicial view in the great majority of states interprets
the constitutional language as posing no limitations on the
legislature's power to regulate the ownership or control of fire -
arms. Whatever the scope of any common-law or <constitutional
right to bear arms, it is not absolute and does not guarantee to
individuals the right to carry weapons abroad at all times and in
allcircumstances. Applicationof Atkinson, 291 N.W.2d 396
(Minn.1980). By analogy then, a landlord, too, could restrict
1/ Kates, Don B. Restricting Handguns, North River Press, pages

7-30 (1979)
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the possession of handguns on property he or she owns and leases.
If the State can restrict arms without running afoul of constitu-
tional provisions, an individual almost <certainly has similar

abilities.

It is conceivable that a Jlandlord's ban on handgun
ownership could be challenged under constitutional doctrines
which afford a right of privacy. The United States Constitution,

while not containing an express provision guaranteeing privacy
has been interpreted to afford an individual certain protections,
Cf. Griswold v. Connecticut, 381 U.S. 479 (1965). "The Constitu-
tion extends special safeguards to the privacy of the home, in-
eluding activities which might be prohibited in other contexts
cf. U.S. v. Orito, 413 U, s. 137, 142 (1973).

While it is unlikely that a court would find that an
individuals right to possess arms (for example a gun collection)
is protected by the privacy shield of the U.S. Constitution, the
argument could be maintained. We are unaware of this argument
being successfully asserted in any anglo-american jurisdiction.

A more likely source of protection under the right to
privacy doctrine may be afforded by the Alaska Constitution at
Article I, Section 22 which states that:

« The right of the people to privacy shall not be

infringed.. The Ilegislature shall implement thi

section.

The Alaska Supreme Court has explicitly stated that .the right of
privacy guaranteed to Alaskans is broader in scope than that

guaranteed by the federal constitution. Woods S Rohde, Inc., v.
State, 565 P.2d 138 (1977). Even so, the meaning of"privacy ot
necessity must vary depending on the factual <context and the
often compelling interests of society and the individual. State
v. Glass, 583 P.2d 879 (1978). The'test for what interests are
protected wunder Alaska's constitutional right to privacy are,
first, whether a person has exhibited an actual (subjective)
expectation of privacy and, second, that the expectation be one
that society is prepared to recognize as "reasonable". Hilbers

v. Municipality of Anchorage, 611 P.2d 31 (1980).

The question of handgun ownership in Alaska and whether
such ownership is "reasonable"” in the context of a landlord
tenant relationship is open ended, Probably the "expectation"”
and reasonableness of gun ownership in Alaska is different than
the reasonableness of gun ownership in many other jurisdictions
where actual firearm ownership and use is reduced. In any event,
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absent specific language under the Alaska Uniform Residential
Landlord and Tenant Act, AS 34.03.010 et seq., or other relevant
Alaska law, prohibiting inclusion of provisions in a leasehold
agreement, we believe a landlord can properly restrict the terms
of the tenancy. 2/ In all probability, under existing Alaska
law, a landlord can restrict possession of handguns for tenants
in a manner not unlike a landlord's ability to prohibit tenants
from possessing dogs, operating businesses in a residential
leasehold or operating obnoxious stereo equipment.

While a landlord will probably be able to impose a re-
striction prohibiting future tenants from possessing handguns, an
across-the-board ban applicable to tenants with existing
leasehold agreements may be invalid. Under classic contract
principles, neither party to an agreement may superimpose an
additional term on a valid contract without the consent of each
party to the contract. Consequently, a landlord may not prohibit
handgun possession among tenancs during the pendency of an
existing lease. Conversely, where a landlord and tenant agree to
a lease agreement which contains a restriction banning handguns,
remedial legislative action interpreting Alaska's right to
privacy law to permit such possession probably would not
invalidate existing prohibitions.

Finally, concern was expressed regarding the state's
liability with respect to landlord/tenant agreements which pro-
hibit handgun ownership in buildings located on property owned by
the State. This last point is conceivably problematic if the
land on which the Panoramic View Apartments are located is
conveyed to the state as a result of the current Alaska Railroad
transfer negotiations. Attached is a copy of a memorandum by
Assistant Attorney General Jack McGee which deals with this
subject.

2/ In passing, we note that a landlord concerned with
unjustified gun play need not necessarily prohibit gun ownership.
Other remedies exist for controlling individual tenants with a
propensity to abuse gun ownership. Cf. Osness v. Dimond Estates,
Inc., 615 P.2d 605 (1980), where the landlord obtained a Forcible
kntry and Detainer (F.E.D.) thereby removing a tenant that proved
incapable of properly handling firearms.
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We trust this response answers your inquiry. If you
have any additional questions, please let me know.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By: vV -
Joseph W. Geldhof
Assistant Attorney General

JWG:vrb

cc: Norman C. Gorsuch
Attorney General

Ronald W. Lorensen
Deputy Attorney General



Claim: SJR 15 not

ANALYSIS OF SIR 15

needed: Second Amendment provides protection to gun owners.

Consider the opinion handed down in Stare v. Frlel, 508 A.2d 123 (Me. 1986):

"The Second Amendment is inapplicable to this case; it operates as a
restraint solely upon the power of the national government and does not
restrict the power of the states to regulate firearms."

Other cases culminating with the same decision:

Miller wv.

Texas. 153 U.S. 535 (1894)

Presser v. Illinois. 116 U.S. 252 (1886)
Quilicl v. Village of Morton Grove, 695F.2d 261 (1983)

U.S. wv.
State v.
State v.

Additionally,

Kozerskl. 740 F.2d 952 (1st Cir. 1984)

Sanne. 116 N.H. 583 (1976)
Skinner. 189 Neb.57 (1973)

in State v. Skinner, the Nebraska Supreme Court ruled that the

Second Amendment to the U.S. Constitution guarantees the right to keep and bear

arms to an organized militia, not individuals.

This aspect of the Skinner decision is quitesimilar to the April 13, 1983,
opinion of Alaska Attorney General Norman C. Gorsuch on themeaningof Article
r, Section 19, of the Alaska Constitution, stating: "The modern judicial view

has increasingly found that the guaranteed right to keep and bear arms

is not an

individually protected right, but rather a collective right which allows the

people of the various states to serve in a militia."

Claim: Individual 1language in SJR 15 will allow felons to own/possess firea

rms.

Courts in states with "individual™ constitutional guarantees have consistently
rejected challenges to state statutes restricting or denying the possession of

firearms by convicted felons:

(State: Citation: Constitutional Language; Proscription By Felons.)

North Dakota: State v. Ricehill. 415 N.W.2d 481 (1987); "All individuals "

ownership or possession of firearms.

Maine: State v. Friel. 508 A.2d 123 (1986); "Every citizen...."
possession of firearm.

Kentucky: Eary v. Commonwealth. 659 S.W.2d 198 (1983); "AIl men
possession of handgun.

Alabama: Bristow v. State, 418 So.2d 927 (1982); "Every citizen..._.."

possession of pistol.

Wyoming: Carfiold v. State. 649 P.2d 865 (1982); "The right of
citizens...."; possession of any firearm.
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Texas: Sheppard v. State.586 S.W.2d 500 (1979); "Every citizen....";
possession of firearm away from residence.

Louisiana: State v. Amos. 343 So.2d 166 (1977); "Each citizen....";
possession of firearms.

Colorado; People v.Blue. 544 P.2d 385 (1975); "The right of no person to
keep and bear arms...."; possession of firearms.
Washington: State v. Tully. 89P.2d 517 (1939); "The individual citizen_";

possession of pistol.

In addition to the cases cited above, courts in Georgia, Oregon, and Arizona
have also rejected challenges based on state constitutional keep-and-bear-arms
provisions to statutes making illegal a felon"s possessing a firearm.

Claim: SJR 15 will Invalidate reasonable laws currently on the books

Specifically mentioned have been laws regulating the carrying of concealed
weapons and proscribing possession of firearms by intoxicated persons. As
above, numerous citations can be offered indicating that courts regularly and
routinely rule that the right to bear arms 1is subject to reasonable regulation:

(State: Citation; Decision.)

Wyoming: State v. McAdams.71 P.2d 1236 (1986); concealed carrying of arms
subject to regulation.

Oregon; State v. Delgado.692 P.2d 610 (1984); legislature may regulate
possession and use of arms.

Indiana: Schubertv. DeBard. 398 N.E.2d 1339 (1980); license may be
required to carry a pistol concealed.

Oregon: State v. Kessler.614 P.2d 94 (1980); concealed weapon carrying
regulations permissible.

Colorado: People v. Garcia.595 P.2d 228 (1979); carrying a gun while drunk
is outside the protected boundaries of the right to bear arms.

North Carolina: State v. Dawson. 159 S.E.2d 1 (1968); open carrying for
unlawful purposes may be prohibited.

Kentucky: Holland v. Commonwealth. 294 S_W.2d 83 (1956); limits carrying of
concealed weapons.

lIdaho: State v. Hart. 157 P.2d 72 (1945); upholds statutes prohibiting
the carrying of concealed weapons.
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Amendments for the "Right to Bear Arms"

You asked which states have amended their constitutions to include the right

° bear arms.

According to the National

the following states provide for that right:

Alabama A
Alar.ka
AozmA
Arkansas
Colorado Q
Connecticut
Delaware
Florida *~
Georg-ja
Hawaii
Idaho *
111inois A
Indiana *
Kansas is
Kentucky

Louisiana
Maine
Massachusetts *
Michigan Q
Mississippi A
Missouri a
Montana n
Nebraska
Nevada A

New Hampshire 0
New Mexico”
North Carolina
North Dakota H
Ohio *e
Oklahoma »

Rifle Association of America (NRA),

Oregon *
Pennsylvania L
Rhode Island *
South Carolina
South Dakota A
Tennessee A
Texas a

Utah °
Vermont
Virginia
Washington”®
West Virginia-0
Wyoming

The following seven states do not have right to bear arms amendments to their
constitutions:

I

*

California
lowa
Maryland
Minnesota
New Jersey
New York
Wisconsin
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STATE v. WEA 1
Clei73 Hd L (k. 1557} Alasa 781

ty. Thus, the state's sentence appeal can
be treated, on appellate review, as the
equivalent of a petition ;or review under
Appellate Rule 402(b)(2) and (3). State v.
Price, 715 P.2d 1183, 1185-86 (Alaska App.
1986). The double jeopardy clauses of the
United States and Alaska Constitutions do
not preclude us from vacating the sen-
tences, and ordering the sentencing judge
to impose the full mandatory minimum sen-
tence and fine on both Knutson and Gud-
mundson. Stale & LaPorte, 672 P.2d 466,
468 (Alaska App.1983).

Therefore, we AFFIRM the convictions,
but VACATE the sentences. The case is
REMANDED for resentencing for the im-
position of the full mandatory minimum
sentence and fine on both Knutson and
Gudmundson.

BRYNER, C.J., not participating.

* - STATE of Alaska, Appellant,
V.
Mark A WEAVER, Appellee,

Mark A WEAVER, Appellant
"
STATE of Alaska, Appellee.
A-1584, A-1616.

Court of Appeals of Alaska.

May 8, 1987.
Rehearing Denied June 1, 1987.

Defendant was indicted for first-de-
gree misconduct involving weapons, for his
alleged possession of "gravity knife.” The
Superior Court, Fourth Judicial District,
Fairbanks, Gerald J. Van Hoomissen, J,,
granted defendant’s motion to dismiss in-
dictment on ground that statute was uncon-
stitutionally vague, and State appealed.

The Court of %BBeals Coats, J., held that
AUJURp. 72~ 2B

(D) use of term "gravity knife" within stat-
ute prohibiting possession of such weapon
was not unconstitutionally vague; (2) stat-
ute which makes possession of "gravity
knife” in one's home a crime does not vio-
late right to privacy under State Constitu-
tion; but (3) remand was required due to
trial court’s failure to make factual finding
concerning whether knife seized from de-
fendant was "gravity knife" within stat-
ute's meaning.

Reversed and remanded.

1 Constitutional Law ©=>258(2)

Statute is impermissibly vague and vio-
lates due process if it is so indefinite that
person of ordinary intelligence would have
to guess what conduct it prohibits. U.S.
CA Const.Amends. 5, 14.

2. Constitutional Law ©=>90(1)
Criminal Law ©=>131(1)

In determining whether statute is un-
constitutionally vague, reviewing court
must determine whether statute provides
adequate notice of prohibited conduct,
whether statute has potential for arbitrary
enforcement, and whether statute infringes
on First Amendment right of freedom of
expression. U.S.C.A. Const. Amends. 1, 5,
14

3. Weapons ©=3

Term "gravity knife,” which is includ-
ed as prohibited weapon under statute
making it a felony to possess such weapon,
is not unconstitutionally vague; "gravity
knife" is commonly understood as knife in
which blade opens, falls into place, or is
gjected into position by force of gravity or
by centrifugal force, and “gravity knife" is
included in statute in conjunction with
switchblade knife, thus providing ordinary
person with notice that "gravity knife"
must be similar to switchblade in operating
automatically or semiautomatically. AS
11.61.200(eX1)(D).

See publication Words and Phrases
for other judicial constructions and
definitions.
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4. Constitutional Law <s=82(7)
Weapons &3

Statute which makes possession of
"gravity knife" in one’s home a felony does
not violate right to privacy under State
Constitution; legislature may properly pro-
hibit possession of object which interferes
in serious manner with health, safety,
rights, and privileges of others, or with
public welfare. AS 11.61.200(a)(3); Const.
Art. 1, § 22.

5 Criminal Law ®=l181,5(3)

Trial court's failure to make factual
finding as to whether knife seized from
defendant was "“gravity knife" within
meaning of statute making possession of
such weapon a felony required remand for
further proceedings. AS 11.61.200(a)(3).

Robert D. Bacon, Asst. Atty. Gen., Office
of Special Prosecutions and Appeals, An-
chorage, and Harold M Brown, Atty. Gen.,
Juneau, for the State of Alaska.

William A Davies, Asst. Public Defend-
er, Fairbanks, and Dana Fabe, Public De-
fender, Anchorage, lor appellee and appel-
lant Weaver.

Before BRYNER, C.J., and COATS
and SINGLETON, JJ.

OPINION

COATS, Judge.

A grand jury indicted Mark Weaver for
first-degree misconduct involving weapons.
AS 11.61.200(a)(3). The indictment charged
Weaver with possessing a gravity knife.
He moved to dismiss the indictment, con-
tending that the statute was unconstitu-
tionally vague. Superior Court Judge Ger-
ald J. Van Hoomissen granted the motion
and the state appeals. We reverse on the
issue of the statute’s constitutionality, but
remand for further proceedings.

[1,21 A statute is impermissibly vague
and violates due process if it is so indefinite
that a person of ordinary intelligence
would have to guess what conduct it pro-
hibits. Kolender v. Lawson, 461 U.S. 352,
357, 103 S.Ct. 1855, 1858, 75 L.Ed.2d 903
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(2983); Williford u State. 674 P.2d 1329,
1330 (Alaska 1983). Our courts consider
three factors in evaluating a statute's
vagueness. First, we examine whether the
statute provides adequate notice of the pro-
hibited conduct. Second, we consider the
statute's potential for arbitrary enforce-
ment. Third, we determine whether the
statute infringes on the first umendrnent
right of freedom of expression. Summers
r. Anchorage, 589 P.2d 863, 866-67 (Alaska
1979); Stock v. State, 526 P.2d 3, 7-9 (Alas-
ka 1974). Weaver has conceded that there
are no first amendment considerations at
issue here.

Alaska Statute 11.61.200(a)(3) makes it a
felony to possess a "prohibited weapon."
"Prohibited weapon" is defined in AS 11-
61.200(e)(1)(D) to include a "switchblade or
gravity knife.” Neither "switchblade" nor
"gravity knife" is defined in the criminal
law statutes.

(3) We find that the term “gravity
knife" is not improperly vague. The term
has a readily ascertainable and consistent
definition. As commonly understood, a
gravity knife is one in which the blade
opens, falls into place, or is ejected into
position by the force of gravity or by cen-
trifugal force. Webster’s Third New Inter-
national Dictionary defines a "gravity
knife" as “a switchblade knife in which the
blade is sprung by a downward snap of the
wrist.”  Webster's Third New Internation-
al Dictionary of the English Language
Unabridged, 993 (1963). Statutes of other
states defining the term *“gravity knife"
are consistent with this straightforward
definition. See, eg, Colo.Rev.Stat. § 18-
12-101(/)(e) (1986); N.J.Stat.Ann. § 2C:39-
1(h) (West Supp.1986); N.Y. Penal Law
§ 265.00(5) (McKinney 1980).

Furthermore, in the Alaska Statute on
prohibited weapons, the term "gravity
knife” is used in conjunction with “switch-
blade knife." AS 11.61.200(e)(1)(D). The
ordinary person is therefore put on notice
that a "gravity knife" must be similar to a
switchblade in operating automatically or
semi-automatically. The pertinent charac-
teristics which a switchblade and a gravity
knife have in common are that they are
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easily concealed and quickly brought to
bear. These characteristics are indicative
of knives which are used as weapons, rath-
er than tools. Some utility knives are
quickly brought to bear, such as a fishing
or hunting knife in a sheath, but are not
easily concealed. Indeed, it is only when
these utility knives are concealed that their
possession is unlawful. AS 11.fi 1.220(a)(1).1
An ordinary pocket knife may be carried
concealed upon the person. AS 1161-
220(@)(1). However, an ordinary pocket
knife is incapable of being quickly brought
to bear.

Finally, we will not generally find a stat-
ute vague on the grounds that it is subject
to arbitrary or discriminatory enforcement
where there is no history of selective or
arbitrary prosecution. Summers v. An-
chorage, 589 P.2d 863, 868 (Alaska 1979);
Levshakoff v Siate. 565 P.2d 504, 507
(Alaska 1977); Morrow v. State, 704 P.2d
226, 233 (Alaska App.1985). Weaver has
presented no evidence that the statute has
a history of being discriminatorily en-
forced.

[4] Weaver also seems to argue that a
statute which makes the possession of a
gravity knife in one's home a crime, vio-
lates the right to privacy under the Alaska
Constitution, article 1, section 22. The leg-
islature may properly prohibit the posses-
sion of an object which "interferes in a
serious manner with the health, safety,
rights and privileges of others or with the
public welfare." State v. Erickson, 574
P.2d 1, 21 (Alaska 1978). "No one has an
absolute right to do things in the privacy of
his own home which will affect himself or
others adversely." Ravin v. State, 537
?.2d 494, 504 (Alaska 1975). The legisla-
tive commentary to AS 11.61.200, discuss-

1. Alaska Statute 11.61.220(a)(1) slates:
Misconduct involving weapons in the third de-
gree. (a) Aperson commits the crime of mis-
conduct involving weapons in the third degree
if the person

(1) knowingly possesses a deadly weapon,
other than an ordinary pocket knife, that is
concealed on the person.

2. Weaver also appeals the trial court's denial of
his suppression motion which alleged that the

ing the definition of "prohibited weapon,"
slates;
Such weapons have little or no legitimate
function, are unnecessary for protection
and are not commonly used for commer-
cial or recreational purposes. Substan-
tial risk of harm to others and the fur-
therance of crime result from private
possession of such weapons,
Commentary on the Alaska Revised Crimi-
nal Code, Senate Journal Supp, No. 47 at
101, 1978 Senate Journal 1399. The legis-
lature could reasonably conclude that grav-
ity knives have no legitimate purpose and
are too dangerous to be casually possessed.

[51 Apparently, Judge Van Hoomissen
never made a factual finding concerning
whether or not the knife seized from Weav-
er was a gravity knife within the statute's
meaning. We therefore remand for fur-
ther proceedings.

The superior court’s judgment is RE-
VERSED and this case is REMANDED for
further proceedings consistent with this
opinion.2

S*\

(5 | WHUHIIIW TtH”?

William E. CROUSE, Appellant,
V.
STATE of Alaska, Appellee.
No. A-1800.

Court of Appeals of Alaska.
May 8, 1987.

Following first-degree burglary de-
fendant’s violation of probation, under ten-

search, during which the knife was seized, was
illegal. Since the (rial court dismissed the
charges resulting from the search, the only “fi-
nal judgment” in the case favored Weaver and
we have no jurisdiction to hear this issue. AS
22.07.020; Alaska R.App. P.202(b). Should the
charges be reinstated and result in a conviction.
Weaver may then appeal the denial of his sup-
pression motion.
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ichard E. OToole

wle, McQuillan & Gordon, Omaha
ellees.
>

*VSTINGS, CJ,, BOSLAUGH,
'TE. CAPORALE. SHANAHAN

GRANT, JJ., and COLWELL,
ict Judge, Retired.

R CURIAM.

j plaintiffs-appellants. Robert J. and
%ia A Luby, allege they were dam+
by the conduct of defendants-appel-
CBS Real Estate Company, MQHE"HE
v, and Jeannie N&ff: THE district
sustained the demurrer of the de-
Ita ol thie basio tiitftas Feall ektate
sionals they were entitled to the

i of the 2-year period of limitati
ible to professionals, embodied j,
evjMpStat. § 25-222 (Reissue 1985)
\ Zoucha, 226 Neb. 476, 412 N.w.2d
187), holds that real estate brokers
t professionals within the meaning
statute. Accordingly, the judgment
listrict court is hereby reversed, and
se is remanded for further proceed-

SED AND REHANDED FOR FURTHER
INS
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STATE v. RICEHILL
CIUUIS N.W34 Ml

of Walentjj®

STATE of North Dakota, Plaintiff
and Appellee,

Elliot C. RICEHILL, Defendant
and Appellant.

Cr. No. 870064.
Supreme Court of North Dakota.
Nov. 19, 1987.

m Defendant was convicted in the Dis-

a Court, Ramsey County, Lee A. Chris-
*delowu "jW< ssession of firearm by

nvicted Felon, aﬁd he appealed: The St
r-me Court VandeWalle, J., held that (1)

atute prohibitin con cted felpons from
-assessl irearms d| not violate state

mstltutlonal guaranty of right to keep
jd bear arms, and (2) defendant who al-
sed that he was denied effective assist-
in® of counsel due to counsel's failure to
subpoena witness was required to present

iUDpuena m uKwr

proof of witness” proposea testimony.
Affirmed.

1 Weapons «=2

Although State Constitution prevents
negation of right to keep and bear arms,
that right nevertheless remains subject to
reasonable regulation under State's police
power. NDCC 62.1-02-01, subd. 1; Const.

At 1 81

2 Weapons "=3

Statute prohibiting persons previously
convicted of felonies involving violence or
intimidation from owning or possessing
firearm for ten g/ears from date of convic-

tien eF release €lidl Ret vielate state %?E%‘
tuuonal guaranty of-right-to keep-ard Bear

arms. NDCC 62.1-02-01, subd. 1, Const.
Art. 1, § 1.

J. Criminal Law «=»998(16)
Defendant who based his claim of inef-
fective assistance of counsel on counsel’s

failur imel witA Fe:
ailure to timely subpeena t@mwagq%

quired to present some form of
what witness' testimony would have been
by means of affidavit by proposed witness

N.D. 481
NQtm) L
or by testimony in postconviction relief pro-
ceeding. U.S.C.A. ConstAmend. 6.

4. Criminal Law 134(3)

Ineffective assistance of counsel claim
is generally more effectively presented in
postconviction relief proceeding, rather
than on direct appeal. NDCC 29-32.1-01
et seq., U.S.C.A. Const-Amends. 6, 14.

Lewis C. Jorgenson, State’s Atty., Devils
Lake, for plaintiff and appellee State of
N.D.

David C. Thompson of Craft & Thomp-
son, P.C., Fargo, for defendant and appel-
lant.

yANDE WALLE, Justice,

Elliot Ricehill appealed from a judgment
of conviction entered upon a jury verdict
Ending him guilty of the cnme of posses-
sion of a firearm by a person previously
convicted of a felony, in violation of Section

62.1-02-01(1), N.D.C.C. On appeal, Ricehill
raises two 1Issues:

1) That Section 62.1-02-01(1) is unconsti-
tutional because it violates his right to keep
and bear arms under Article I, Section 1, of
the North Dakota Constitution, and

2) That he was denied effective assist-
ance of counsel at trial.

We affirm, but without prejudice to Rice-
hill to raise his claim of ineffective assist-
ance of counsel at a proceeding for post-
conviction relief.

The information in this case charged that
on or about March 7, 1986, Ricehill had "in
his possession and under his control a fire-
arm, within 10years from being incarcerat-
ed for a felony involving violence, lo-wit:
nTéesmuj ﬁid inriis possessmn a
pigt0, and had cartbAieRy TRy UR
crjme Of murder within the last 10 years.”

At trial, the State relied on the testimony
of Mark Schimetz and city police officer
Harry Johnson. Briefly related, the testi-
mony of Schimetz was that on the evening

|H 8H8§H8H m\(]‘\ﬁl’]\ had invited hlm'tmﬁ his

{ ere
car where they had conversed and where

Ricehill had shown him a rifle lying in the
back seat and a revolver which Ricehill
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removed from the glove compartment.l of the subpoena, denying Ricehill the testi-

Schimetz gave conflicting testimony as to
the time of evening of this meeting. Schi-
metz also testified that he reported this
encounter to the police on that same eve-
ning.

Officer Johnson testified that later that
evening he stopped the Ricehill car. Al-
though he had been watching the car since
the report of Ricehill's possession of a
weapon, the stop occurred after he ob-
served the car, while being driven by Mrs.
Ricehill, drive over the centerline. During
the stop, Johnson saw an open can of beer
at the feet of Ricehill, who was a passen-
ger in the car. Because this is a violation
of North Dakota's open-bottle law, Johnson
placed Ricehill under arrest and conducted
a search of the automobile, looking for
other evidence of the open-bottle violation.
This search produced a rifle, and a revolver
which was removed from the locked glove
compartment.

Ricehill testified on his own behalf at
trial. He testified that the two guns be-
longed to his wife, and that although he
had spoken with Schimetz about the two
guns he had never handled them. He fur-
ther testified that he could rict have shown
the revolver to Schimetz because it was
locked in the glove compartment of the car
and he did not have the keys to the car.
Ricehill testified that Curtis Posey had
driven him in Ricehill’s car into Devils
Lake, and that Posey maintained posses-
sion of the car keys.

Posey did not testify at trial. On the day
prior to trial Ricehill's trial counsel had a
subpoena issued to compel Posey to appear
at trial. However, the sheriff of Benson
County was unable to serve the subpoena.
Ricehill now argues that he received inef-
fective assistance of counsel because trial
counsel failed to seek a subpoena for Posey
at a time early enough to allow for service

1. Although there was testimony concerning
Ricehill's possession of "he rifle, he was not
charged with having possessed a rtfle.

2. Section 62.1-02-01(1) provides:
“A perso.i who has been convicted anywhere
for a felony involving violence or intimi-
dation. is defined in chapters 12.1-16 through

mony of a crucial witnesB.

We first consider Ricehill’s argument
that Section 62.1-02-01(1) is unconstitution-
al because it violates his right to keep and
bear arms under Article 1, Section 1, North
Dakota Constitution. Section 62.1-02-01(1)
prohibits a person previously convicted of a
felony involving violence or intimidation
from owning or possessing a firearm for a
period of 10 years from the date of convic-
tion or releaae, whichever is the latter.1 In
this case it was alleged that Ricehill pos-
sessed a revolver within 10 years of his
release from an lowa correctional facility
to which he had been sentenced on a
charge of murder in the second degree.

Article I, Section 1, of the North Dakota
Constitution contains a guarantee of the
right to keep and bear arms. This section
provides:

"AH individuals are by nature equally
free and independent and have certain
inalienable rights, among which are
those of enjoying and defending life and
liberty; acquiring, possessing and pro-
tecting property and reputation; pursu-
ing and obtaining safety and happiness;
and to keep and bear arms for the
defense of their person, family, proper-
ty, and the state, and for lawful hunt-
ing, recreational, and other lawful pur-
poses, which shall not be infringed.”
[Emphasis added.]

The guarantee of the right to keep and
bear arms was only recently added to the
North Dakota Constitution. The empha-
sized language above was added by means
of an initiated amendment in November of
1984. This case presents the first occasion
for this court to interpret this provision of
the North Dakota Constitution.’

12.1-25. it prohibited from owning a firearm
or having one in possession or under control
for a penod of ten yean from the date of
conviction or release from incarceration or
probauon. whichever it the latter.”

3. In S/ale v. Swtnstm. 407 N.WJd 204 (N.D.
1987). we considered the dismissal by the tnal
court of a criminal complaint charging reckleu
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subpoena, denying Ricehill the testi-
of a crucial witness.

first consider Ricehill’s argument
ection 62.1-02-01(1) iB uncgnstitution-
ause it violates his right th keep and
irms under Article I, Section 1, North
a Constitution. Section 62.1-02-01(1)
tits a person previously convicted of a
m involving violence or intimidation
owning or possessing a firearm for a
i of 10 years from the date of convic-
r release, whichever is the latter.” In
ase it was alleged that Ricehill pos-
1 a revolver within 10 years of his
« from an lowa correctional facility
hich he had been sentenced on a
e of murder in the second degree.

icle I, Section 1, of the North Dakota
itution contains a guarantee of the
to keep and bear arms. This section
les:
All individuals are by nature equally
e and independent and have certain
lienable rights, among which are
se of enjoying and defending life and
erty; acquiring, possessing and pro-
ting property and reputation; pursu-
and obtaining safety and happiness:
i to keep and bear arms for the
ense of their person, family, proper-
and the state, andfor lawful hunt-
recreational, and other lawful pur-
gs which shall not be infringed.”
-.Iphasis added.]

? guarantee of the right to keep and
arms was only recently added to the
n Dakota Constitution. The empha-
language above was added by means
i initiated amendment in November of

This case presents the first occasion
his court to interpret thiB provision of
North Dakota Constitution.3

2.1-25. is prohibited from owning a firearm
r having one in possession or under control
> a period of ten years from the date of
onvicfon or release from incarceration or
robation, whichever is the tali'-«"

i .State v. Swanson. 407 N.W.2d 204 (N.D.

‘7). we considered the dismissal by the tnal
irt of a criminal complaint charging reckless

f

1 future criminal

STATE © RICEHILL
CluM413 KWM 441 (HI>. 1991)

SD

[1] Ricehill argues that the rightsi@te’s police power is Colorado. In People

bear arms is absolute. He argues that the
language of the provision states that the
right to bear arms "shall not be infringed,"
and that this means that the Legislature
may place no limits on the possession of
arms. We disagree with such a broad
reading of the provision. Instead, we be-
lieve our Constitution’s protection of the
right to keep and bear arms is not absolute;
although it prevents the negation of the
right to keep and bear arms, that right
nevertheless remains subject to reasonable
regulation under the State’s police power.
As the Michigan Supreme Court stated in
construing that State’s right to bear arms,
"regardless of the basis of the right to
bear arms, the State, nevertheless, has the
police power to reasonably regulate it."
People v. Brown, 253 Mich. 537, 235 N.W.
245. 246 (1931).

In this case the Legislature prohibited
the possession of firearms by persons who
have previously committed serious crimes.
It is patently reasonable for the Legisla-
ture to conclude that it is protecting the
public welfare by enacting legislation that
keeps firearms out of the hands of people
who have shown a disposition to harm oth-
ers. The Louisiana Supreme Court stated,
in rejecting a State constitutional right-to-
bear-arms challenge to its prohibition
against possession of a firearm by a felon
under a police-power rationale:

"It is beyond question that the statute
challenged in the instant case was passed

in the interest of the public and as an

exercise of the police power vested in the
legislature. Its purpose is to limit the
possession of firearms by persons who,
by their past commission of certain speci-
fied serious felonies, have demonstrated

a dangerous disregard for the law and

present a potential threat of further or
activity.”  State .
Amos, 343 So.2d 16S, 168 (La.1977).

Another State which has concluded that
its constitutional provision protecting the
right to bear arms is to be tempered by the

endangerment on the basis of the right to bear
arms. In Swanson, we declined to address the
constitutional issue because we determined that
the trial court erred in dismissing iihe complaint

v. Blue, 190 Colo. 95, 544 P.2d 385 (1975),
the defendants had been convicted of vio-
lating Colorado’s law prohibiting the pos-
session of a firearm by a person previously
convicted of a felony. They challenged this
conviction under Colorado's constitutional
provision protecting the right to bear arms.
That provision, which may appear to be
more inclusive than that of North Dakota,
states:

"Right to bear arms. The right of no
person to keep and bear arms in defense
of his home, person and property, or in
aid of the civil power when thereto legal-
ly summoned, shall be called in question;
but nothing herein contained shall be
construed to justify the practice of carry-
ing concealed weapons.” Blue, 544 P.2d
at 330, quoting Art Il, } 13, Colo. Const

The court rejected the defendants’ argu-
ment that the right to bear arms was abso-
lute and that the prohibition on firearm
possession by a felon thus was unconstitu-
tional. In so concluding, the court stated:

"When rights come into conflict one
must of necessity yield. The conflicting
rights involved here are the individual’s
right to bear arms and the sUte’s right,
indeed its duty under its inherent police
power, to make reasonable regulations
for the purpose of protecting the health,
safety, and welfare of the people.

"We do not read the Colorado Consti-
tution as granting an absolute right to
bear arms under all situations. It has
limiting language dealing with defense
of home, person, and property In
our view, the statute here is a legitimate
exercise of the police power.

............. To limit the possession of
firearms by those who, by their past
conduct, have demonstrated an unfit-
ness to be entrusted with such danger-'
ous instrumentalities, is dearly in the
interest of the public health, safety,
and welfare and within the scope of
the Legislature’s police power,’ Peo-

and that the rightlo-bear-arms issue could not
be resolved apart from facts which had yet to be
determined.
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pie v. Trujillo, 178 Colo. 147, 497 P.2d
1 [1978],
'To be sure, the state legislature cannot,
in the name of the police power, enact
laws which render nugatory our Bill of
Rights and other constitutional protec-
tions. But we do not read this statute as
an attempt to subvert the intent of Arti-
cle Il, Section 13. The atatute simply
limits the possession of guns and other
weapons by persona who are likely to
abuse such possession.” 544 P.2d at
390-391. [Citations omitted.]
We agree with this analysis and thus the
right to bear arms must be read in conjunc-
tion with the State's exercise of the police
power. See also Stale v. Kranti, 24 Wash.
2d 350, 164 P.2d 453 (1945); Carfield v
State, 649 P.2d 865 (Wy0.1982), and cases
cited therein.

[2]  Therefore, we hold that Section 62.-

1-02-01(1) does not violate the right to
keep and bear arms in Article I, Section 1,
of the North Dakota Constitution.

Ricehill next contends that he was denied
effective assistance of counsel. Ricehill
bases this claim on his trial counsel’s re-
quest for a subpoena to compel Curtis Po-
sey to appear at his trial. Ricehill claims
that making the request the day before
trial was unreasonable in that it did not
provide sufficient time for service of the
subpoena. Ricehill argues that because
the sheriff of Benson County was unable to
serve the subpoena in that one day, he was
denied the presence of a witness whose
testimony would have bolstered that of
Ricehill. He argues that Posey could have
testified that Ricehill could not have shown
Schimetz the revolver because Posey nad
the car keys.

Effective assistance of counsel is guaran-
teed a defendant via the Sixth Amendment
to the United States Constitution applied to
the States through the Fourteenth Amend-
ment, and by Article I, Section 12. of the
North Dakota Constitution. In analyzing
an ineffective-assistance-of-counsel claim
this court utilizes the test established by
the United States Supreme Court in Strick-

415 NORTH WESTERN REPORTER, 2d SERIES

land v, Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 LEd.2d 674 (1984). See,
e.g.. State v. Micko, 393 N.W.2d 741 (N.D.
1986); State v. Patten, 353 N.W.2d 30
(N.D.1984). Under the Strickland teat a
convicted defendant must establish two
things. First, the defendant must show
that his trial counsel’s representation "fell
below an objective standard of reasonable-
ness." 466 U.S. at 688, 104 S.Ct. at 2064.
In doing so, he must overcome the "strong
presumption that counsel’s conduct falls
within the wide range of reasonable profes-
sional assistance." 466 U.S. at 689, 14
S.Ct at 2065. Second, the defendant must
establish that trial counsel’s conduct was
prejudicial to him: "The defendant must
show that there is a reasonable probability
that, but for counsel’s unprofessional er-
rors, the result of the proceeding would
have been different" 466 U.S. at 694, 104
S.Ct at 2068.

[3] In this case we decline to begin the
ineffective-assistance-of-counsel  analysis.
We do so because the record before us is
devoid of any indication of what Posey’s
testimony would have been, had he testi-
fied. The only indication we have of what
that testimony would have been are the
representations of Ricehill’s counsel on ap-
peal. While we do not dispute these repre-
sentations, this court requires more than a
mere representation of what the testimony
would be; we require some form of proof,
e.g., an affidavit by the proposed witness,
or testimony in a post-convktion-relief pro-
ceeding.

[4] This case presents a situation where
it would have been better for Ricehill to
seek relief in a poet-conviction-relief pro-
ceeding pursuant to Chapter 29-32.1, N.D.
C.C. At that proceeding Ricehill could
have established a record of what Posey’s
testimony would have been. Generally, an
ineffective-assistance-of-counsel claim is
more effectively presented in a post-convic-
tion-relief proceeding because the court, in
those proceedings is the court before which
the trial was held. As the Minnesota
courts have stated:
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McHugh, Chief Justice

|. "Where a provision of a constitution is clear
in its terms and of plain interpretation to any ordinary and
reasonable mind, it should be applied and not construed."
Syl. pt. 3, State ex rel. Smith v. Gore, 150 W. Va. 71, 143
S.E.2d 791 (1965).

2. W Va. Code, 61-7-1 [1975), the statutory
proscription against carrying a dangerous or deadly weapon,
is overbroad and violative of article IIl, section 22 of the
West Virginia Constitution, known as the "Right to Keep and
Bear Arms Amendment." It infringes upon the right of a
person to bear arms for defensive purposes, specifically,
defense of self, family, home and state, insofar as it
prohibits the carrying of a dangerous or deadly weapon for
any purpose without a license or other statutory
authorization.



3. "The police power is the power of the state,
inherent in every sovereignty, to enact laws, within
constitutional limits, to promote the welfare of its
citizens. The police power is difficult to define
precisely, because it is extensive, elastic and constantly
evolving to meet new and increasing demands for its exercise
for the benefit of society and to promote the general
welfare. It embraces the power of the state to preserve and
to promote the general welfare and it is concerned with
whatever affects the peace, security, safety, morals, health
and general welfare of the community. [t cannot be
circumscribed within narrow limits nor can it be confined to
precedents resting alone on conditions of the past. As
society becomes increasingly complex and as advancements are
made, the police power must of necessity evolve, develop and
expand, in the public interest, to meet such conditions."
Syl. pt. 5, State ex rel. Appalachian Power Co. v. Gainer,
149 W. Va. 740, 143 S.E.2d 351 (1965).

4. The West %irginia legislature may, through the
valid exercise of its police power, reasonably regulate the
right of a person to keep and bear arms in order to promote
the health, safety and welfare of all citizens of this
State, provided that the restrictions or regulations imposed
do not frustrate the constitutional freedoms guaranteed by
article I, section 22 of the West Virginia Constitution,
known as the "Right to Keep and Bear Arms Amendment."



McHugh, Chief Justice:

This action is before this Court upon two cer-
tified questions from the Circuit Court of Mercer County.
This action concerns the constitutionality of W. Va. Code,
61-7-1 [L1975], relating to the carrying of certain types of
dangerous or deadly weapons without a license, in light of
the adoption of article Ill, section 22 of the West Virginia
Constitution, commonly referred to as "The Right to Keep And
Bear Arms Amendment," and whether the legislature may
reasonably regulate the right of a person to keep and bear
arms in West Virginia. This Court has before it the peti-
tion for appeal, all matters of record and the briefs and
argument of counsel.l

I

The facts in this case are uncontroverted. On
March 10, 1987, a municipal police officer ir. the City of
Princeton,, in Mercer County, stopped a vehicle and arrested
the driver for driving under the influence of alcohol.

After searching the driver, the policemanldiscovered a .22
caliber automatic pistol inside the driver's jacket pocket.
The driver was then asked to produce a license allowing him
to carry such a weapon, and he subsequently advised the
police officer that he did not have such a license.

The police officer presented these facts to a duly
elected magistrate of Mercer County, and sought a warrant
for the driver's arrest for the DUI offense. The respondent

before it the brief of amicus

This Court also S ,
t nal Rifle Association of America.
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curiae filed by the National



advised the officer that he would not issue a warrant for
carrying a dangerous and deadly weapon against the driver,
based upon the magistrate's conclusion that W. Va. Code,

61-7-1 [1975] violated article Til, section 22 of the West
Virginia Constitution.

The prosecuting attorney then filed a writ of
mandamus in the Circuit Court of Mercer County requesting
the court to compel the magistrate to issue a warrant
against the driver for carrying a dangerous or deadly weapon
without a license in violation of W. Va. Code, 61-7-1
[1975] .

After a hearing on the matter, the circuit court
concluded that when comparing W. Va. Code, 61-7-1 [1975] and
W. Va. Const, art. IIl, S 22, the statute was in conflict
with the subsequently adopted constitutional provision. The
court further concluded that article IIl, section 22 of the
State Constitution voided that part of W. Va. Code, 61-7-1
[1975] dealing with the carrying of firearms without a
license. The court concluded that the legislature may, in
some fashion, regulate the right to keep and bear arms so as
not to conflict with W. Va. Const, art. I, S 22.

The court then certified the matter to this Court.
The following questions were certified:

s W. Va. Code Chapter 61

I
Article 7, Section 1 constifutional in
light of the subsequent adoption of

0 Atticle 3, Section 22 of the Constitu-
- y tion of West Virginia?
- 2. May the Legislature of the

State of West Virginia bY proper legis-
[ation re%ulate the right of a person to
keep and bear arms in the State of West
Virginia?

1



1

This case involves the interpretation of article
11, section 22 of the West Virginia Constitution and its
effect on the constitutionality of the state's weapons
statute, W. Va. Code, 61-7-1 [1975], which pronibits the
carrying of a dangerous or deadly weapon without a licer.se.2
decause both of the questions certified to this Court are so
closely associated, we choose to discuss them together.

Article 111, section 22 of the Wc3t Virginia
Constitution was approved by the voters of this State on
November 4, 1986, and succinctly states: "A person has the
right to keep and bear arms for the defense of self, family,
home and state, and for lawful hunting and recreational

use."
t tw. Va. Code, 61-7-1 [1975] provides in pertinent
part:
, If any person, without a state
license therefor or except as provided
elsewhere in this article and other ,
provisions of this Code, carry about his
revolver or pidtol, di

Bers_on an_¥ rk
owie knife, slung shot, razor, billy,
metallic or other false knuckles, or
other danﬁerous or deadly weapon of like
kind or character, he shall be (l;_unty of
a misdemeanor, and, upon convjction
thereof, shall be imprisoned in the
county Jail not less than six nor more
than ‘twelve months for the first
offense; but upon the conviction of the
same gerson for the second offense in
this State, he shall be (ﬂ,Ullty of a
felony, and, upon conviclion thereof,
shall be imprisoned in the ?emte,ntlary
not less than one nor more tha

){_ears, and, in cither case, shall be
ined not less than fifty dollars nor
more than two hundred dollar*!,]
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The State of West Virginia has had a long history
of statutory provisions regulating the use of weapons. See
generally McNeely, The Right of Who to Bear What, When, and
Where— West Virginia firearms Law v. The Right-to-9ear-Arms
Amendment, 89 W. Va. L. Rev. 112S, 1127-41 (1987).3 An 1882
statute i3 actually the first statutory provision which is
similar to the statute row before us, w. Va. Code, bl-7-
[19751. 1882 W. Va. Acts ch. 135, S 7.4

A comprehensive discussion of the statutory, .
common law and general historic backdrop surrounding this
amendment, as well as its posslble,lmpact on. existing
weapons statutes is detailed in this faw review article..

4The 1882 statute, found in chapter 135, section 7
of the acts of the West Virginia Legislature provided as

follows: .

If a person carry about his person
any revolver or other pistol, dirk,
bowie knife, razor, slung shot, billy,
metalic or other false knuckles, or “any
other danﬁerous or deadly weapon of like
kind or character, he shall be guilty of
a misdemeanor, and fined rot leés than
tventy-five nor more than two hundred
dollafs, and may, at the discretion of
the court, be confined in jail not less
than one, nor more than twelve months
and if any person shall sell or furnish
any such weapon as is hereinbefore
mentioned to a person whom he knows, or
has reason, from his aEpearance or
otherwise, to believe to be under the
age of twentK-ona gears, he shall be
punished as hereinbefore provided; but
nothing herein contained shall be so
construed as to prevent an%_person from
keeping or carrying about his dwelling
house 0r premises any such revolver or
other pistol, or from carrying the same
from the RILce of purchase to his.

dwelling house, or from his dwelling
house to any place where repairing 1s
done, to have it repaired, and batk
again. And if upon the trial of an
indictment for carrying .any such pistol
dirk, razor or bowie knife, the

[Footnote Continued)



