ALASKA LEGISLATURE COMMITTEE F I L E S 1 9 91 ~ 19 9 2 8672
71264 HOUSE STATE AFFAIRS



Alaska State Legislature o sruenors

Pouch V

State Capitol
Juneau, Alaika 99811

Official Ousmeu

Apnl 22, 1992

Hon. John B. "Jack™ Coghill

Lt. Governor
State of Alaska
Juneau. Alaska 99811

Dear. Lt. Governor Coghill:

Enclosed are two opinions from the Division of Legal Services discussing
whethor the lieutenant governor and the Division of Elections have the legal
authority to adopt regulations implementing party rules closing the pnmary
election. The opinions conclude that the lieutenant governor and the division

lack the authonty tc do so under present law.

The legislature has before it two bills that would deal with the pnmary closure
problem in very different ways. Both are constitutional under Tashfian.
However we have not passed either of these proposals.

Unless and until the legislature passes legislation authorizing the
implementation of restrictive party rules, we respectfully request you not to
exceed your statutory authonty.

Sincerely,

Rep. Mike Miller



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street. Suiu 500
Mail Stop 3101 Juneau. Alaska 99801-2101
MEMORANDUM March 13 1992
SUBJECT: Present Ability of Lieutenant Governor to Promulgate Elections
Rules That Complied With Tashiian Decision (Work Order No.
7-L.S1188)
TO: Representative Max Gruenbcrg

Attention: Stan Robbins

FROM: Robert Glcnnon Casey (|
Legislative Counsel

I. INTRODUCTION

You have asked for a discussion of the authority of the Lieutenant Governor of
Alaska and the Division of Elections to adopt regulations to make Alaska’s elections
procedures comply with the U.S. Supreme Court's ruling in Tashiian v. Republican
Partv of Connecticut, 479 U.S. 208 (1986).

II. SUMMARY

The Lieutenant Governor and the Division of Elections probably lack authority to
adopt regulations to make Alaska’s primary wxction law comply with the Tnshiinn
decision. No statute or constitutional provision appears to give the Lieutenant
Governor or the Division of Elections the power to adopt regulations that make new

election law,

The details behind this conclusion arc provided in section 1V of this memorandum.

IH.EACTS

Alaska law currently provides for a ‘blanket” pnmary. In a blanket primary, all
voters receive the same ballot and each voter may vote for any candidate regardless

of party affiliation.

The Republican Party of Alaska, however, has adopted a conflicting rule that closes
the voting for Republican candidates in primary elections to all voters except
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Republicans and independents. Furthermore, the United States Supreme Court ruled
in the Tashiian ease that such a party rule is a constitutionally-protected exercise of
the right of association. \When such a party rule conflicts with a state election statute,
it is the statute which must yield.

There had been some question as to whether the Tashiian ease applied in Alaska, but
a February 28, 1992 memorandum of Attorney General Charles E. Cole concluded
that Tashiian was applicable and that "a court would hold that the Republican Party’s
rule limiting participation in the selection of the partys candidates must be
implemented, notwithstanding its conflict with Alaska's blanket primary statutes "

The difficult practical question is how to implement the Republican Party’s rule.
Neither the Lieutenant Governor nor the Division of Elections would appear to have
the power to adopt regulations that would meet the participation requirements of the
Republican Part)’ rule.

1 The Requirement that Rule-Making Be Authorized. Under Alaska law,
administrative rule-making requires a statutory or constitutional grant of authority.
For example, Alaska’s Administrative Procedure Act (APA) provides that "(tJo be
effective, each regulation adopted must be within the scope of authority conferred
and in accordance with standards prescribed by other provisions of law,” AS 44.62.-

020.

Court decisions have been consistent with that formulation. For example, in Rutter
v. State. 668 P.2d 1343,1349 (1983) the Alaska Supreme Court ruled that "(a’drainis-
tratrve agencies arc creatures of statute, deriving from the legislature the authority
for the exercise of any power they claim.” In a similar vein, the decision of State v.
Alvcska Pipeline Service Co.. 723 P.2d 76, 78 (Alaska 1986) ruled that "(regulations
promulgated by an executive department must be authorized by statute.”

In sum. it would seem that the Lieutenant Governor or the Division of Elections
could only adopt regulations accommodating the Republican Party rule if some
provision of law gave the Lieutenant Governor or the Division of Elections the power

to do so.

1 The Lieutenant Governor and the Division of Elections Lack Aufhonmion. There
does not appear, however, to be any provision in either the Alaska Constitution or
the Alaska Statutes which would authorize the Lieutenant Governor or the Division
of Elections to adopt regulations that essentially made new pnmary election law.

For example, an. Il1 $ 7 of the Alaska Constitution only states that the lieutenant
governor "shall perform such duties os may be prescribed by law and as may be
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delegated to him by the governor.” That provision does not authorize adoption of
regulations that would change the essential nature of Alaska’s primary election

system.

Statutory provisions also would not authorize the lieutenant governor to adopt such
regulations. AS 44.19.020 states that “[t]he lieutenant governor shall administer state
election laws," and AS 15.10.105(a) provides that "(tJhc lieutenant governor shall
control and supervise the division of elections,” but these statutes only authorize
administrative functions of a ministerial nature. They.would not authorize adoption
of regulations that were inconsistent with Alaska’s primary election statutes.

In this connection, the Alaska Supreme Court ruled in State v. Anderson. 749 P.2d
1342, 1344 (1988) that the validity of a regulation partly depends on "whether it
directly conflicts with any other statute." Regulations from the lieutenant governor
implementing a closed Republican primary would conflict with existing statutes. As
Attorney General Cole noted in his February 28, 1992 memorandum:

Alaska has a "blanket" primary, in which all voters select
the nominees of all parties. Under AS 1525010 -
15.25.130, all candidates of all political panics run on
one ballot, and any registered voters, regardless of party
affiliation, can vote for any candidate. The only restric-
tion is that voters may cast only one vote for each office

on the ballot.

(footnote omitted]

A regulation that conflicted with AS 15.25’s provision of an open primary would not
be statutorily authorized.

The same principle would apply to regulations that the Division of Elections might
adopt under AS 15.07.070, AS 15.10.020, 15.10.030, AS 1515.010, 15.15.06a
15.15.350, 15.15.361, and 15.15.370. Regulations adopted pursuant to those enabling
sections must be consistent with Alaska’s existing statutory provision of a blanket
primary. Inany event, the subject matter of regulations authorized by those statutes
docs not include the qualification of a voter to vote for particular candidates in a

primary election.

In sum. the lieutenant governor and Division of Elections lack constitutional or
statutory authority to provide by regulation for a closed Republican primary election.
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V. CONCLUSION

The lieutenant governor and the Division of Elections probably lack the authority to
conform Alaska’s primary elections to the Tashiian decision’s requirements by means

of regulation.

RGC:pl
92-171.pIm



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Sara Sum 500
Mail Slop 3101 Juneau. Alaika 99801-2101
MEMORANDUM March 30, 1992
SUBJECT: Supplemental Discussion of Regulations

Implementing Gosed Primary Elections
(Work Order No. 7-LS1188)

TO: Representative Max Gruenberg
Attention: Stan Robbins

FROM: Robert Glennon Casey
Legislative Counsel

I. INTRODUCTION

This memorandum reconsiders the opinion expressed in an earlier memorandum
from the Division of Legal Services, dated March 13, 1991 That earlier memoran-
dum concluded that neither the Lieutenant Governor of Alaska nor the Division of
Elections possessed the authority to adopt regulations that conflicted with the open
(or "blanket)) primary system provided in AS 15.25.010 - 15.25.130.

P. SUMMARY

The original opinion stands. Regulations would be unauthorized for reasons given
in the previous memorandum and also for reasons given below.

UL DISCUSSION

The impetus for this discussion is a December 3, 191 memorandum of the
Department of Law. Pages 4 and 5 of that memorandum indicated that under
Denardo v. State. 741 P.2d 1197 (Alaska 1987) the Division of Elections might
possess authority to adopt regulations authorizing a dosed primary. (Copies of the
Denardo decision and the memorandum of the Department of Law accompany this

memorandum.)
Denardo. however, seems to stand for the opposite condusion. The Denardo ruling

probably means that such regulations ore unauthorized, if they conflict with either a
currently effective statute or a currently effective statement of legislative intent.
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In Denardo. a regulation was upheld, but it is important to examine the reasons why
the court reached its result in that case. The Denardo court upheld the regulation
because: (1) the regulation did not conflict with any statute in effect at the time the
regulation was promulgated. (2) there were clear statements of legislative support for
the substance of the regulation (thereby enabling the court to conclude that the
regulation was within an express or implied delegation of rule-making authority under
AS 15.15.010), and (3) the regulation was neither arbitrary nor unreasonable. The
first two of these criteria would not attend an immediate adoption of regulations that

facilitated closed primary elections.

First, the statute requiring an open (or "blanket") primary election, AS 15.25.060,
continues to be in effect. Unlike the statute in Denardo. this statute has not been
judicially invalidated. It is beside the point that a court would probably rule
AS 15.25.060% mandate of open ("blanket™) pnmary election balloting unconstitution-
al in certain factual settings. Statutes that are "probably unconstitutional” continue
to be in effect until a court rules them unconstitutional. AS 15.25.060 is a currently
effective statute, and "agency rules cannot amend a statute,” Denardo. 741 P.2d at

1198.

Second, the Alaska Legislature has not stated any support for closed primary
balloting. Absent such a statement of suppon, it is difficult to find in AS 15.15.010
an express or implied delegation of authority to adopt regulations that would conflict

with AS 15.25.060.

There was legislative support for the regulation in Denardo. but the facts of that case
differed from the current situation: (1) the legislature bad passed a law that
accorded with the regulation subsequently adopted by the Division of Elections, (2)
the regulation merely filled the period prior to the statute’s effective date, and (3) the

regulation did not conflict with any cunentiy-effective statute.

In the present case, by contrast, the Alaska Legislature has not enacted a law
supportive of closed primaries. Instead, the legislature's only statement appears to

be AS 15.15.060 - a statute opposed to closed primary balloting and certainly not a
delegation cf power to adopt a contrary regulation. So, the facts that enabled the
Denardo regulation to be upheld are reversed in the present case, and regulations

from the Division of Elections would be unauthorized.

IV. CONCLUSION

In conclusion, a regulation facilitating closed primary election balloting would conflict
with a currently effective statute and would also lock any expression of legislative
support Under both Denardo and the authorities cited in this office’s previous

memorandum, such a regulation is not authorized.

RGC:pl
92-216.plra



DENARDO r. STATE

Alulc. 11*7

oMmMI TM 1T Rkebi 1W)

Daniel R. DENARDO. Appellant,
I.
STATE of Aluksu Appellee.

No. S-1179.
Supreme Court of Aluka.

Sept. 11, 1981.

lodependent gubernatorial candidate

brought action challenging Aluka Drriaion
of Elections’ refusal to place hia name on
the ballot The Superior Court Third Judi-
cial District, Anchorage, Brian C. Shorted.
J.. untamed Dhriaion'a actions, and appeal
w u taken. The Supreme Court Compton.
J,, held that (1) Dhriaion'a action, in pro-
mulgating rule regarding number of names
needed on nominating petitions for indepen-
dent candidates, did not constitute improp-
er attempt to an

statute, and (2) regulation u to number of
names required on petitions wu valid.

Affirmed.

L Elections *»tl
Statutes *>133

After state statute requiring indepen-
dent gubernatorial candidates to submit
DQniniutiy petitions signed by qualified
rotara equal in number to at least three
percent of number of rotea east in preced-
ing general election w u dedared unconsti-

tutional. Stats Drriaion of Sections' Pro—

mulgation of a ooe percent role did not
ndnfTtnfff tn [ m n'»TriHt attempt to
«m*tvd m niwmm ifjfqfViwtl itatnta; three

percent provision became nail and cod

rrpitn jt| deg dedand
and Dfnsjoc'i action w u taken when legta-
ktsra did not act to amend statute until
(notation deadline for p -
li,rfrT had AS UL2&-

Liinfriliiriniit |

UML

L Bectiewe **11

After state statute >{@mwi»»g indepen-
dent guberuatorwl candidates to sehsnit
iwwnirtng petitions signed by qualified
voters equal ta number ta at least one
percent of those voting th prawns general

election wu dedared wwwi«Hhiiinin »
State Division of Elections' promulgation
of a one percent rule wu consistent with
delegating statute and reasonably nines
sary for administration of stats *1*~"*;
legislature did not immediately act (0
amend statute after three percent provision
w u declared unconstitutional, but had pre-
viously expressed its desire to place some
limitation oa acceu to the gubernatorial
ballot. AS 1&25.160.

3. Action +e*
Superior court properly determined
that issue of write-in gubernatorial candi-
date acceu to a voter information pamph-
let wu not ripe for derision; despite alle-
gation that State Dhririon of Elections bed
informally indicated that such
would not have acceu to the pampbhlet,
there w u 4o indication thst any attempt to
wage a write-in campaign had actually
been made.

Daniel R. DeNardo, Anchorage, pro as.

Susan D. Cox, Asst Atty. Gem. Grace
Berg SchaibU, Atty. Gem, Junesa. for sp-

Before RABINOWITZ. CJ, and
BURKE. MATTHEWS. COMPTON and
MOORE. JJ.

OPINION

COMPTON, Justice.

Daniel R. DeNirdo etahas thst the Ake-
ka Division of Sections {Dfriaion} improp-
erly refused to place hk neme oa the ballot
far tha I M gubernatorial election. The
dhrtaiuo based ha action on DeNsrdo'a fail-
ure to comply wuh then 6 AAC 2 U » (KfZ.
IU 19/M\ which requited hetapsnrtst gw
bernetorial ranrfhtatss to latent — — »
tag petitions ogned by qualified vetme
equal ta number to at taeet cue pwemt of
those voting ta the prerioua geaaral eta*
tiom DeNardo newts that the legutation
w u tavahd. The superior court lumtaed
the actioue of the dhrtatam We affirm.



Uoo Alula

I VALIDITY OF 6 AAC 25.160.

Alula Administrative Code Title 6. Sec-
tion 25.160, w u adopted pursuant to to*
thority delegated to the director of dec-
tiooa by AS 16.15410. That statute pro*
vides that tho director "may iaaue reguia-
tiona under tho Administrative Procedure
Act... noceaaary for tho administration of
mtato electiona.” DaNardo dooo not claim
that tho director failed in any way to com*
pty with tho pnmaioni of Aluka'a Admin*
istrative Procedure Act (APA) in promul-
gating 6 AAC 25.160. Nor doea DaNardo
challenge tho aobotanca of the regulation
or the Ugislaturs's power to enact aueh a
rulo.1

Instead. DaNardo elaixna that tho drriaion
had no power "to make election law*."
DaNardo argute that 6 AAC 25.160 wu a
roid attempt by tho division to amend for-
mer AS 1545.160, winch this court held
oaconetitutional in Vogltr a Milltr, 651
P4d 1. 5-6 (Alaaka 1982) (Vogltr I). AS
1545.160 pnrridod that a gubernatorial
candidate who did not repreeent a political
party* had to be nominated by petition
signed by qualified rotera equal in number
to at least thru percent of tbe number of
rotce cut in the preceding general election.
QI 88, | 553, SLA 1960; ch. 100, | 188,
SLA 1980; aee alto Vogltr 1 651 P4d at 2.

In Vogltr L, wa recognized u legitimate
the state's justifications for tbe statute,
fadndfaig the deege to eliminate rotor coo-
fooon that would remit from haring a
multitude of candidates oa tha beDot. 651
P4d at 4. We oerertheleu found that
oooo of th— erplanariona justified the io-
a taae from the equivalent of a one per-
cast* to a throe pareant signature nquiro-
meet. Sbce the stmta failed to show timta
oaa peroaet requirement would be any ieu
effective in acfafcnog the purputted goala
of the statute, we found that the state bad
not ahowa the euepaflfag interest required

ao Ujaaaa
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to ure the throe percent prorision. |d. at
5-6.

The statute w u not emended to comport
with the one percent rule implicitly ap-
proved in Vogltr / until June 6, 1986, fire
days after tha filing deadline for nonparty
candidates' nomination petitions for the
1986 gubernatorial election. Chapter 85,
| 46, SLA 1986; AS 1645.160. Whben it
became dear that the legislature would not
act in time, the division of elections promul-
gated 6 AAC 25.160 to govern the 1986
election.

(1] DaNardo relies on Slatt V Mar-

shall, 688 P4d 227. 238-84 n. 19 (Alaska
1981,) in support of his argument that the
division's adoption of 6 AAC 25.160 wu m
effect an attempt to amend an unconstitu-
tional statute. This reliance is misplaced.
Itis dear, u DeNardo argues, that ageng
rules cannot amend a statute. Stt d
But, contrary to DeNardo’s apparent posi-
tion, the fact that the legislature hu at
some point enacted legislation dealing with
a particular topic does not forever foreclose
the legislature from delegating authority to
an agency to make rules affecting the
same topic
This court hu soundly rejected such an
argument. In Ktllg a ZamartUo, 486
P4d 906 (Alaaka 1971), we stated:
Whan administrative rule-making is
based upon dear authority from the leg-
islature to formulate policy m the adop-
tion of regulations, the rule-making ac-
tivity takes on a gniii legislstin aspect
We have held that under proper stan-
dards. such delegations of legislative
power to administrative agendas are coo-
Botkl a Sake Jet Room,

titutinoal.

I » 849 P4d 585 (Alaaka 1960).
Id. iM P4d at 900.

In Botkl, tha following language ap-
pears:

a m ff 0o U A, -1 T )

ivim-ax u im . the
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[FJrtrmion is mads [in tha Alaaka Consti-

tution] for creation by the legislature of

regulatory agencies that are not under
the supcr/ttiou of the executive. Alaska

Constitut'd, Art 111. ff 22. 24, 26.

Such agendas would obviously have the

function of exercising authority and con-

trol in places where the legislature has
decided not to exercise all the authority
and control itself. This would be a del-
egation of legislative power and the con-
stitntion provides for it
Id. 349 P.2d at 688 (footnote integrated into
text).

The three percent provision of former AS
1545.160 became null and void upon this
court's decision in Vogltr I, 651 P4d et
5-6. The division's subsequent regulatory
enactments could not "amend” a void stat-
ute. Rather, tha division stepped in to
address a question regarding which the
legislature implicitly dedded not to exer-
cise all of its authority and control.

Thus DeNardo'a argument that the divi-
sion generally has no power to make elec-
tion laws it without merit The legislature
is constitutionally empowered to delegate

legislative authority to regulatory agendas
nrvir arfnmrtma*,

[2] The question remains whether the
specific regulation actually adopted by the
dfvisioo ia valid. Resolution of this ques-
tion involves a two-part inquiry: flnt, is
tbe regulation consistent with and reason-
ably necessary to carry out the purposes of
the statutory proridooa conferring rule-
making authority oa the agency,4 and see-
ood. ia the regulation reasonable and not

arbitrary. KtUg, 486 P4d at 81L

The relevant delegating statute provides:
The director (of elections] shell provide
general administrative aupeerkiou over
the coodosa ef mate elections. and nay
Inm reguM M s under the Adnunktro-
tive PiuusdMi le t... nsoeasary for the
utinhiUli, rfw gf

A3 15.15410. The dskgation of authority

k further tainted by the APA:

4 T» 1M ef rmrtev Imm-m Am the

It by express or implied terms of a stat-
ute, a state agency has authority to
edopt regulations to implement, inter-
pret make specific or otherwise carry
out the provisions of the statute, no reg-
ulation adopted is rahd or effective un-
less consistent with the statute and rea-
sonably necessary to carry out the pur-
pose of the statute.
AS 44.62.030. Thus, 6 AAC 25.160 was
valid if it was consistent with relevant stat-
utes and reasonably necessary for the ad-
ministration of state elections. After Vo-
gltr /, there wu no effective statute gov-
erning tha number of signatures required
(or a nominating petition. Moreover, the
legislature had previously expressed its de-
sire to place some limitation oo acceu to
the gubernatorial ballot by onsj-ring farmer
AS 1545.160. We recognized thk u a
legitimate concern in noting ‘ttjbat lass-
dry list* ballots discourage voter partic-
ipation and confuse and frustrate those
who do participate.” VogltrL 651 P4d at
5, quoting Lubin v. PnnisA. 416 UJL 709,
715, 94 aCL 1316, 1319. 39 LEd.2d 702,
706 (1974). In addition, the legislature hu
confirmed its continued approval of the pol-
icy of tainting acceu to the ballot by enact-
ing the new AS 1545.160, which k virtually
identical to 6 AAC 25.160. Thus, 6 AAC
25.160 did not conflict with any statute in
effect and wu cocekteut with the ex-
pressed legislative intent
Moreover, by implicitly approving a one
percent voter signature requirementin Vo-
gltr 1. we havo already found the role to be
neither unreasonable nor arbitrary. Vo-
gltr 1 661 P4d at 6-6.

6 AAC 22.160 w u validly enacted. De-
Nardo faded to comply therewith aad the

omno Q prupsnj iwj~rcuc uom DOBBDLiznf

petition.
IL UES RELATING TO ACCESS
WRITE-IN CANDIDATES TO
VOTERS.

Tbe superior court concluded that knee
relating to the propriety of the division's

ligdi- a ottoi* dl
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alleged refusal to include wnte-in candi-
dates in voter information pamphlets ware
not rip* for dedaion- These issues warc
dkmri—H without prejudice. At the time
of the bearing- on DaNardo's “writ of man-
damus,” the pamphlet deadlines were still
months sway.

Apparently, the only pertinent informs*
don before tha superior court was DaNar*
do's affidavit which stated: “Unofficially
through the Division of Elections, Mr. De*
Nardo was informed that a write-in candi-
date would not have access to the election
pamphlet” In its oral decision, the superi-
or court deferred the issue of write-in can-
didate access to the voter information
pamphlet and invited each aide to brief the

question.

(21 DaNardo chose to appeal instead,
arguing that the dismissal without preju-
dice waa error because tbe accaaa issue
was ‘inextricably intertwined” with the
nomination petition question. It cannot be
determined from the record, however,
whether DeNardo in fact attempted to
wag* a write-in campaign. It is thus im-
possible to discern tlie factual posture of
this claim. lhe superior court wisely rec-
ognized this claim as unripe for judicial
determination and declined to address it

We do likewise.

UL CONCLUSION.

Ihe division of election! acted within the
scope of the authority delegated to it by
the legislature when it enacted 6 AAC 2&.-
160. DaNardo failed to comply with its
provisions and the division properly reject-
ed his petition. The superior court coneet-
ly found that DeNardo’a dahne relating ta
Us write-in candidacy were not ripe for
review.1

The sepesiur
FIRMED.

court's derision te AF-

ft TfcedMSbe she wfMS ites Daarterii date
h - Is rtewti oat dfcpoMdae nwwitte*
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Carlo* JtODBIQUSZ, Appellant,

f.
STATE of Alaska. Appellee.
No. A-ttS.

Court of Appeals of Alaska.

Aug. 7, 1987.

Defendant was convicted in the Superi-
or Court, Third Judidsl District, Re>ph E.
Moody, J., of lewd and lascivious acta to-
ward children and contributing to delin-
quency of a minor. Defendant appealed.
The Court of Appeals, Costs, J., bald that-
(1) testimony of expert on sexually exploit-
ed children was admissible; (2) testimony
of police officer! called by defendant waa
not admissible; (5) sentence for attempted
rape was ereeesive; and (4) defense coun-
sel was not ineffective.

Affirmed in pert, and reversed and re-
manded in pert

L Criminal Law

Testimony by expert witness which
provides useful background iaformttioo to
aid jury ta rralnating testimony of mother
witness is admissible

2. Criminal Lew «M I

Testimony of social worker, to tin ef-
fectthat testimony of alleged sexual abuse
victims was consistent with patterns czhib-
itod by sexually arpinftad children be bad
observed whfis working with children who
om mm trptifag uzroofs cmjci pornofrs-
pfay or prostitution aad child sex rings, was
edmksihla as background information.

X lefaate
TWthnony of polios officers, who had
bean ia detindeat's boas sppraxhaetely
fir* years before trial aad who dki aot
oaka thorongh search of defendant's resi-
dence, to the effect that they bed notsen
drags, pornography, or fDmmakfeg equip-

dhe ve*4ky efdne Iep”*deu we 4e ael addkwae



MEMORANDUM State of Alaska

Department of Law

Elizabeth A. Ziegler December 3, 1991
"o Deputy Director A
Division of Elections 663-92-0209
Office of tho Governor
ru no 465-3600
SUBJECT Implementation of
closed primary
procedures

— L. Baldwin
Assistant Attorney General
Governmental Affairs-Juneau

You requested our advice concerning a number of 1issues
that are related to proposals by the major political parties in the
state to close their primaries to members of competing political
Because you need this memorandum to help prepare for a
meeting of the House State Affairs Committee to be held on
November 13, 1991, we limit our opinion to your question concerning
the power of the director of the division of elections to implement
a closed primary by administrative regulation. It is your intent
to administer a primary election that is consistent with the right
of free association accorded to political parties even if
provisions of state law applicable to the administration of primary
elections permit a voter to cast a ballot that sets out candidates

without regard to party affiliation.

parties.

You propose to establish new primary election procedures
at the earliest possible date. You would Ilike to implement new
primary procedures early 1in the 1992 general election year.
However, your timetable may be too aggressive to assure that the
new procedures are properly supported by statute and regulation.
The legislature would be unable to convene, consider, and enact
amendments to the -election code if there 1s not sufficient

authority to accomplish your goals.

Your concern is whether the director may proceed in the
absence of amendments to the election code to change primary
election procedures and prescribe the form of the ballot so that
the political parties control who may nominate candidates. We
believe that i1t is prudent for the division to expeditiously pursue
a resolution of the closed primary question both legislatively and
by administrative means. Unlike tha previous administration, you
wish to acquiesce 1in the desire of a political party to nominate
candidates using a primary ballot that say be voted only by persons
admitted by the party. While we believe that there remains some
guestion as to the proper 1interpretation of the rules of the
Republican Party of Alaska, you can clarify this interpretation
through the adoption of administrative regulations. However,
before this can be done, 1t must be determined whether the division
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Our Pile 663-92-0209

haa sufficient authority to adopt regulations that establish a

closed primary election.

Existing lav requires the division to prepare the primary
ballot in a certain manner. Tha election code provides:

The primary election ballot shall be prepared and
distributed by the director in tho manner
prescribed for general election ballots except as
specifically provided otherwise for the primary
election. The director shall place the names of
all candidates who have properly filed in groups
according to offices filed for, without regard to

party a ffiliation

AS 15.25.060 (emphasis added). The foregoing provision appears to
preclude the use of sopaj te ballots that are limited solely to the
candidates of a single pc .itical party. It must be remembered that
this provision vas added to the election code to end tha practice
of presenting a ballot that required voters to vota only for the
candidates of one political party. Elsevhere, the election code
grants the director of the division elections the power to

prepare all official ballots to facilitate
fairness, simplicity, and clarity 1in the voting
procedure, to reflect most accurately the intent of
the voter, and to expedite the administration of

elections.

AS 15.15.030. The code also grants the director the power to
"determine the size of tho ballot, the type of print, necessary
additional instruction notes to voters, emd other similar matters
of form not provided by lav.” AS 15.15.030(1).

Tha provisions of the election code that arn specific to
the form of the primary election ballot are probably void when the
members of a political party desire to restrict those who may
associate vith them for the purpose of nominating candidates for
public office. The United States Supreme Court reaffirmed the
First Amendment rights of political parties to be free from
statutes that restrict their povrx to associate with whomever they
wish when nominating candidates. Tashiian v. Republican Partv of

Connecticut. 479 U.S. 208 (1986).

Thera appears to be no overriding state interest that can
be articulated to perpetuate an open primary system when recognized
political parties adopt conflicting rules. Hovavar, 1t is unclear
hov the Tashiian decision vill be applied to the type of open
"blanket™ primary required by existing state lav. 1t is possible,
though not probable, that a court vould find chat an open "blanket"
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primary does not burden associational rights. Until there 1is a
federal case on point, this eventuality cannot be ruled out. it is
also possible that AS 15.25.060 can be construed to apply only when
political parties have not exercised their constitutional rights to
limit access to the nominating process. One thing remains certain;
it vould be advisable to amend AS 15.25.060 to allow for the
implementation of associational rules of political parties that do
not infringe upon legitimate state interests in the administration

of elections.

Evan though Tashi ian places heavy emphasis on the
associational rights of political parties, ve believe there may be
an overriding state interest in having the parties act promptly and
vith clarity in the way they define who may associate vith them.
Tha U.S. Supreme Court has acknowledged that "it 1is clear that
preservation of the integrity of the electoral process 1is a
legitimate and valid state goal.”" Rosario v. Rockefeller. 410 U.S.
752, 761 (1973); seealso, American Partv of Texas v. White. 415
u.s.767, 779 (1973). State lav may 1interfere vith a political
party"s internal affairs when necessary to ensure that elections
are fair and honest. Storerv. Brown. 415 U.S. 724, 730 (1973).

We reviewed a draft committee substitute currently under
consideration by the House Stata Affairs Committee. This bill
vould require political parties to adopt and deliver any party
rules that vould materially affect the nominating process by March
1 of tha primary election year. The purpose of imposing a deadline
for action 1is to permit preclearance of the change 1in voting
requirements by tha U.S. Justice Department, allov for voter
education, and give adequate time to the division of elections to
implement the changes. While these interests appear to be
compelling, it i1s possible that a minor, recognized political party
could contest the validity of the March 1 date. Thrrs is precedent
for the proposition that early deadlines for the declaration of
candidacy improperly restrict free speech and associational rights
of nonparty candidates. Sigler v. State. 3AN-88-0695 (Alaska
Super. Mem. of Decision, Sept. 12, 1988). The harm encountered in
slaler was that the early declaration date improperly distanced
nonparty candidates from tha time of spirited public debate and the
resultant attention of voters. Perhaps a minor recognized party
could argue that 1t should be allowed to adopt rules which permit
It to nominate candidates by convention hold at or near the filing
deadline for candidates for reasons similar to those advanced by
slaler. We believe that tha concept of a deadline 1is supportable
as a reasonable burden calculated to promote tha electoral process.
However, the division must fully document reasons for the cut-off
data. The documentation vill be essential in upholding tha state®s
burden of proving that there 1is basis for the restriction.
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Baaed on the foregoing, ve conclude that existing
provisions of tha election code specifying the content of the
primary election ballot are not operative when a political party
opts to close 1its primary. In the absence of a specific statute,
sufficient authority exists for the director to administratively
implement new procedures for a closed primary. The basic standard
applicable to the power of an administrative agency to adopt
regulations 1is set out in the Administrative Procedure Act (APA).

The APA provides:

If, by express or 1implied terms of a statute, a
state agency has authority to adopt regulations to
implement, 1interpret, make specific or otherwise
carry out the provisions of the statute, a
regulation adopted is not valid or effective unless
consistent with the statute and reasonably
necessary to carry out the purpose of the statute.

AS 44.62.030. The director 1is given broad legislative power to
adopt administrative regulations. She may "adopt regulations under
the Administrative Procedure Act (AS 44.62) necessary for tha
administration of elections.”” AS 15.15.010. Given our
determination that Tashiian makes AS 15.25.060 1noperative under
certain conditions, it appears that AS 15.15.010 grants sufficient
authority to __.pmplement a <closed primary by administrative
regulation. Sﬂﬂ, €.Cl.« Denardo v. Stata. 741 P.2d 1197 (Alaska
1987) (regulation requiring independent gubernatorial candidates to
submit nominating petitions signed by one percent of qualified
voters held to be valid when adopted after court found statutory

requirement void).

We vould be remiss in our duties if ve did not point out
that contrary legal arguments could be made. It could be argued
that the existence of AS 15.25.060 makes it plain the legislature
did not intend to commit the formulation of the primary ballot to
agency discretion. Support for this argument can be found 1in
AS 15.15.030(1), vhich allows the director to determine matters of
ballot form "not provided by law."™ Tha intent to commit to agency
discretion 1is a necessary element for determining whether a
regulation is valid. Kelly v. Zamarello. 486 P.2d 906, 909 (Alaska
1971). We believe that a court vould defer to the broad grant of
legislative rule-making power conferred by AS 15.15.010, especially
if the legislature fails to amend the election code after given a
reasonable opportunity to do so. Hovever, the fact that the
regulations could be questioned justifies tha effort to have the

legislature take action to amend the election code.
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We hope this memorandum will assist you 1in presenting
your comments to the House state Affairs Committee.

JLB:ck
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«STATE OF ALASKA

1992 LEGISLATIVE SESSION DUX NO. HB 328
Revision Dale: 24.Jan.92 Department Affected: Natural Resources
Title: Notice ft Public Comment DRU: Management & Administration
Requirements Components: Commissioner’s Office
Sponsor Judiciary
Requestor: House State Affairs COMPONENT SERIAL NO. 423
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY9H
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES

GRANTS.CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 00 00 0.0

CAPITAL

REVENUE
Funding Source:

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

Funding Source:

TOTAL Oi) 00 00 Oi) 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of Cscrrct year tm pxt

ANALYSIS (Attach a separate page 1/ necessary)
Prcjurrd by: Carol W iti Phce.e: <65-2400
. Da*: 24 . Jm«:
rycp -
Appro»ed by Commissioner HotUC Urmf Ditr 24-j>n-92
Agency: Department et Nar<eil Restorers

Duuitvtwc(bypreparer) : Legislator Finance. RguUbse Sponsor. Requestor.OMD.
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STATE OF ALASKA BILL NO : HB 328
1992 LEGISLATIVE SESSION

Rovision Date: Department Affected: Labor

Title: "An Act rolnting to lho notice and BRU: All

public commont requirements lor... regulations. Compono.it: All

Sponsor: Houso Judlclnry CommIlttoo

Roquoslor: Houso Stato Affairs COMPONENT SERIAL NO.
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
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TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT
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MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate otaunrent yoar inpact Non®
Prepared by; Arbo Williams, Special Assistant Phone: 4652700
Division® Commissioner* Office® Date: 174/02

Agency: Department of Labor Date: 1/74*2
DiStrtxjton (by preparer): legniabvo Finance. logrsiative Sponsor. Requestor. OMB. A Impacted Apcncy(ies)

Rev 107/01 t ot 1
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Bill No: House Bill No. 328 Date: January 24, 1992

Title: “An Act relating to the notice Contact: Arbo Williams
and public comment requirements 465*2700
for the adoption, amendment, and
repeal of regulations.”

House Bill No. 32e adds a new section to AS 44.62 that if a state agency
rewrites a proposed regulation, amendment of a regulation, or order of
repeal that charges the substance of the regulation, amendment, or order,
the agency shall provide notice and opportunity for public comment under
AS 44.62.190, 44.62.220, and 44.62.210 for tho rewritten regulation,
amendment, or order of repeal.

HB 328 will require agencies to provide notice and opportunity for puolic
comment if a substantive change is made to proposed regulations,
amendments or orders of repeal. The Department of Labor currently
follows a policy that requires notice and public comment when a
substantial change is made to its proposed regulations. As changes that
affect the substance of the regulation, amendment, or order are not
defined. HB 328 does not provide adequate direction to the Department to
revise its current practice. Therefore. HB 328 would have no apparent
effect on the Department's regulation procedures.

APPROVED:

Joibn A. Abshire. Actmg Commissioner
partment of Labor

POSITION PAPER/Department of Labor
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Revision Data:
Title  _AnActiidalino 1Q pblic

notice ol ofQooaed iggulationa.
Houae Judiciary.

House Stole Affoirs

Sponsor:

Requestor:

FISCAL NOTE

Deportment Alfected:

BRU:

Component:

BILL NO. _UFI._32a.

AblicSafely.

DPS Statewide .Support

Comiaaioner T llice

COMPONENT SERIAL NO.

EXPENDfTURESFREVENUES: (Thousands of Dollars) (inflation not included)

OPTRATING FY 93
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TRAVEL
CONTRACTUAL
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EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of DoOars)

GENERAL FUND
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL -@
POSITIONS:

FULLTIME 0

PART-TIME 0

TEMPORARY 0

Estimate of current yeer impact:

FY 94 FY 95
-0- -0-
-0O- -0-
o G
0 0
0 0
0 0

ANALYSIS: (Attach a separate page if necessary.)

FY 96 FY 97 FY 98
-0- -0- Q-
0
«0- -0- -0-

0 0 0
0 0 0
0 0 0

It is impossiole to predict how often substantive changes requiring ~re-not»ca* of

regulations under this bil would be made.

Gayle A. Hnietait
Cnmminioner agQdfirg
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Date:

Date:

PmrSow Of S»

iw tory/tt

I 1*] An.

.Rhwiv. OMIiIW . ©e» [*r*

OU .4 InfM itl *(i»itU il



STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Dale:

Notice and Public Comment

Requirements for Regulations
(H) Judiciary

Sponsor:

Requestor:

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0

FY 93
0.0
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RIJNO SOURCE:

FUNDING: (Thousands of Dolan)
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FUND SOURCE:

TOTAL 0.0
POSITIONS:
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Estimate of curtent year impact: Son<

State Affairs
EXPENDITURES/REVENUES: (Thousands of Dolan)

FISCAL NOTE

FY 94
.0

0

0

0.

.0

.0

.0

ANALYSIS: (Attach e separate page rf nacessary.)

Preperad By: Jjntcc A<ulr

BILL NO.

jMt 2 8 "992

HB 328

Department Affected: ENVironmental Conservation

BRU:  Administration

Component: O ffice of

COMPONENT SERIAL NO.

FY 95
0.0

FY 96
0.0

0.0 0.0

Phone:

Qivision

Approved by Commissioner: Ja il

Agency: Fnvironaental

Cogaleeloner'a Office
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| Date:
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the Commissioner
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Dale:

FISCAL NOTE

Title: Public™ Comment on Proposed -~

Regulations.

Sponsor: He ~e Judiciary Committee

Requestor State Affairs

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0

CAPITAL |

[EEN

REVENUE
FUND SOURCE:

FY 94

0.0

BILL NO. HB 328

Department Affccled: Community and Regional Affairs
BRU:
Component:

COMPONENT SERIAL NO.

FY 95 FY 96 FY 97 FY 98

0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 0.0

POSITIONS:

FULL-TIME 0.0
PART-TIME
TEMPORARY

Estimate of current year impaci:

Prepared By:

0.0

0.0

0.0

0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

Division: Administrative Service* Division Dale: ..jJjSjljA

Approved by Commissioner ___

("Lct™A./ ;

A*«"cy: Department of Community and Bwonal Affairs

Date: I h |192

DirtoibAlon (by prryiiNL: Irg. 1k, Hjidjot* SpMW, (tgikelw, OMI/Dil, Ca«. Irjii Ofr, t InyMtrd A|jmylInl.
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STATE OF ALASKA BILL NO. HB 328

1992 LEGISLATIVE SESSION 9

Revision Dole: Department Affected: Education

ntti; An Act relating to the notice and rrh. Executive Admlinlst.rat.inn
public comment requirements for the_adof£tion,comoonent: Executive Administration

aniendI™NjDMiofJrt repeal of regulations.

Requestor: Judiciary Committee COMPONENT SERIAL NO.

blate Affairs
EXPENDITURES/REVENUES: IThousands of Dolan)
OPERATING FY 93 FY 94 FY 95 FV 96 FY 97
[PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

FY 98

equipment

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolars)

GENERAL FUND 1
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME

part-time

temporary

Eiwnete of currant year impact:

ANALYSIS: (Attach a separate peg# if necessary.) -. _
The Department currently confers with the

Attorney General"s Office to determine if rewriting changed the '"substance' of

evgulations. If tbe answer is yes, the public notice proces-, renewed.

Prepared By: -“ber Phonaj 465-2300
Cwinon: Conrlssioners Office Data: 1/24/92_
Approved by Commissioner: /.57 *hu Jerry Covey
Agency: Education Data: 1/24/92
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FISCAL NOTE-

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Deportment Affected:
BRU: Legal

.regulations.'fcomponont:

Revision Dote:
Title:
public

.relating to tho notice nnd

comment requirem ents. .

Sponsor: House JudiciaryCom m ittee

BILt- NO - HB 329

Hcgflntment.of lLnw

Services

O peratlona

Requestor: House State A ffairs Committe eCOMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Doinrs)

OPERATING FY 93 FY 94 FY 95

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING AAAA

AS* A AAAA

CAPfTAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolan)

AAAA AAAA AAA A

GENERAL FUND
FEDERAL FUNDS
OTHER

FUND SOURCE:
TOTAL
POSITIONS:

AAAA AAAA AAAA

FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.
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K ktao HTx. TT7J53

Richard |I. PcRuea. Director

Administrative Serviees V/____ s  <-r/ | 3«ie:
[-& e
Attorney Ceneral

Prepared By:
Division:
Charles E. Col

of

Approved bv Commissioner:
apartment

Agency: -ar

bvI»K> 1St keg. Tei.. lagitltINa spentor RaauMUV. C M Itl* Saw. 0-«..

ca* SO0/7r*|

FY 96

AAAA

AAAA

AAAA

Phone:

FY 97 FY 98

AAAA *khkk*k

AAAA AAAA

AAAA | AAAA

i65-3672

January 2&. 1992

Date- January 19°
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CONTINUATION of FISCAL NOTF ANALYSIS

For Bill/Resolution Ho. HB 328

This bill amends AS 44.62 to require that when an agency
has proposed adoption, amendment, or repeal of a regulation, the
agency must go through a second public review process if the agency
made substantive changes in the regulation proposal as a result of
the initial public review. We cannot predict how often this may
occur 1if this bill 1is approved. To the extent that it cause
extensive re-review by our legislation and regulations text editor,
significant delays 1in the adoption of regulations changes will
occur. At some point, this could result in the department having
to 1increase its text editing staff. There will Ilikewise be
additional burdens for those departments that propose new
regulations or regulations changes that could delay implementation

of new legislation.
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STAjFCQF ALASKA FISCALNOTE BILLNO.JUUIL

1992 LEGkB T t IVE SESSION

Revision Date. Dcpartment Affected: Commerce & Economic Development
Title: Relating to U notice nx| public conmigui__ BRU: Occupational 1-iccnsing
requirements for the adoption. amendment & _st*al of rc«., Component: Administration
Sponsor: House Judiciary Committee
Requestor House Sute Affairs COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FYJ* FY 97 FY 98
PERSONAL SERVICES no 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 on on . <>d
CONTRACTUAL 6.5 6.5 6.5 6.5 6.5 6.5
SUPPLIES 1.2 1.2 1.2 1.2 f.2 1.2
EOUIPMENT 00 on 0.0 0.0 0.0 0.0
LAND & STRUCTURES 00 0.0 0.0 0.0 0.0
GRANTS. CLAIMS on 0.0 0.0 00 0.0 0.0
MISCELLANEOUS nn no nn nn 0.0
TOTAL OPERATING 7.7 1.7 7.7 7.7 7.7 7.7
CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0 0.0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
OTHER - GE/PR 7.7 7.7 1.7 7.7 7.7 7.7
TOTAL 7.7 7.7 7.7 7.7 7.7 7.7
POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME 0.0 0.0 0.0 00 00 0.0
TEMPORARY 00 0.0 0.0 0.0 0.0 0.0

Estimate of current year inpect: None

ANALYSIS: (Attach asgoarale page if necessary)
HB 328 amends existing statutes (AS 44.62.200) to require thet agencies provide addrtioal
notices for public comment ifa regullation project is rewritten, amended or repealed and tre
content of the project varies from the sUbject matter that was originally provided in tre farst

public rotice.
-x f
Prepared By Phone:  465-21-u
Division: Occupational Ucmmi Date: m22L
Approved by Commissioner: ..fﬂ£5QA$]Z |W~*i
Agency:  Pertnmoot o Gommerce &Eoonomic DX« {* Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 2



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB 328

Tire Division of Occupational Licensing produces an nverage of eigh‘cen (18) new regulation
projects each year. Retf:;ulatlon projects are often amended by licensing boards at meetings held
during the year. Therefore, assuming that at least half of the re%JI_atlon_prOJects will fall

under this bill, &t least nine (9?_ projects will require a second public notice.  An average of

400 notices in addition to publication in major newspapers, consisting of at least 1S pages per
project, will also be necessary. This fiscal note addresses the following anticipated costs:

CONTRACTUAL:

Averuge cost of publishing a regulations notice
in three newspapers ($620.00) x 9 projects per year: $5,580.00

Postage for 400 notices on interested persons list: $580.00
Copying costs of the regulation projects: $360.00
Sub-total: $6,520.00
SUPPLIES: Paper, envelopes, etc.: $1,200.00
TOTAL COSTS: $7,720.00

New revenues are not anticipated to be collected os a result of this bill.

page 2 of 2



STATE OF ALASKA ocs- wo . fe 318
1992 LEGISLATIVE SESSION

Ravision Date: Department Affected: Revenue
ntio.  An Act relating to the notice sru:  Adminlatrrttion and Support
and public comment for regulations component:  Administrative Servicea Division
Sponsor: Judiciary Committee
Requestor:  St.it- Aff.itr? COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thouswids of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of DotLan)

GENERAL FUND

FEDERAL FUNDS
OTHER

FUND SOURCE:

TOTAL

POSITIONS:

Estimate of currant year Impact: None

ANALYSIS: (Attach a separata page if necessary.) W« at* unable to aatinata the number of
regulations that could be affected without further definition of "changer of substance’

as stated in Sec. 44.62.215. The estimated contractual expenditures for full notice
and public proceedings fer new regulations In the Oepartacnt of Revenue Is 3.0. This
does not Include the additional personal services that could be required.

Prepared By: ANd O I~D Ilrector Phono: 465-2313
Division: Adalnlstrattve 59FV|€@5 Bli\{/hemﬂ v /> Data: January 23. 1992-------

Approved by Commissioner v L*-=- L .y —
Agency:  Pcpartaent of Revenue Date:
ow**vea*  srsewl: Ls*. R», TuVitw Sprmmr. M w t mr. OMB.CBR. Ctv, I*««. Ofe. & Afwrtleel.

PUv 10/7/Sl



STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Data:

twe:  "An Act reLitlng to notice and
comment for...requlations.,

Sponsor: House .ludlcinrv

Requestor: House Stato Affnlrs

EXPENDITURES/REVENUES: fThoueend* of Oden)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUET-

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 93

CAPITAL

REVENUE
RIND SOURCE:

FUNDING: fThousends of Do*an)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Esomets of current yeer impact:

ANALYSIS: (Attach a sepereta page if necessary.)

FY 94

ILNUTE

WLL NO. itb. 320

Department Affec_ted: Department of Correcting
sru:  Adm.ni-trntinn nnd Support

Component: Adrinintr/itlve Servircs

COMPONENT SERIAL NO. I

FY 95 FY 96 FY 97 FY 98

The Dapartaent of Corrections generally

adopts, amendse or appeals regulations less frequently than once per year. Public
comments are generally requested in writing rather than at hearings. Therefore,
anticipated fiscal ispact Is negligible.

Carl Nicfccl. Qirgctor
AdnInlstratlve Services

Prepared By:
Division:

Approved by Comrmtnoner:

Agency: Department of Corrections

owvavw te* erwrwi. U« rv*_
*ee10/741

Sn>m >

Lloyd Haines. Cownlssloner

465-3376

J

Phone:

Deie:

Oete:

OMBOBB. O#* U*«. ON, 4



«Rovisod Revised FISCAL NOTE Rovlisod Rovlsod

STATE OF ALASKA BILL NO. HO 328
1992 LEGISLATIVE SESSION

Revision Date: February 6, 1992 Department Affected: Community and Regional Affairs
Title: ..relating tOthe notice and public comment ORU:

regtilrccnti.for,..rerlalifini! Component:

Sponsor: Moose ludldarv Committee

Requestor. House State Affairs Committee COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 *0

CAPITAL | | | | | |

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND *0 *0 *0 °0 *0
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL °0 °0 °0 *0 *0

POSITIONS:

FULL-TIME 0 0 0 0 o<t
PART-TIME
TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a teparalapage ¥ neoetary.)

1Vl

°0

°0

°0

°0

Ilh impoeiibte to determine th* true impart ot thi* billbecame that will depend on Ihr amount ol regulatory ectmly inany given year, and

whether draft reg-jfatiorM ar* changed during lhe adoption procrt*.
lubUancr » o« U (rigger Iftaremotke requirement and the &ornikt of readve fetdimg.

Prepared By: ( 91 WATOfI.
Division: Adminjrtfitiv tSttriffl-gfari& fl Dale: _ £JJU f}2.
Approved by Commissioner ‘C* x A

Agency: graft™™Ilgf Cynmuojiy ifrf SgjttM IM ihl 0*\r. I 'AtX
OiitrlboUun (by preparerh leg. fin, IrfpdeNte Sponaor, Inpntor, OWS/DI11, Cm. legh- Off, I Impacted Agenrytie*).

mev 10/7/11 face

Thai impart, a* well aa delay, could be comldeeable tint* any charge in
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7-L.S1317VD
Bannister

2/11/92

CS FOR HOUSE BILL NO. 328 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors):  HOUSE JUDICIARY COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relatig to the notice and public comment requirements Tor the adoption,

amendment, and repeal of regulatios.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

» Section 1L LEGISLATIVE STATEMENT OF INTENT. The phrase "significant change in the
substance™ is not defined in AS 44.62.215, enacted by sec. 3 of this Act, because under the principles
of administrative law the courts have deferred to the interpretation of the executive branch on what is
considered a significant change and have balanced this decision with the public's right to know.

» See 2. AS 44.62.200(b) is amended to read:

(b) A regulation that is adopted, amended, or repealed may vary in content from the
summary specified in (a)(3) of this section if the subject matter of the regulation remains the
same and the (ORIGINAL] notice was written so as to assure that members of the public are
reasonably notified of the proposed subject of agency action in order for them to determine
whether their interests could be affected by agency action on that subject.

» See. 3. AS 44.62 is amended by adding a new section to read:

1 CSHB 3% )

r*>»f tzzunz Ttrr tMcxrm j



WORK DRAFT WORK DRAFT WORK DRAFT

1 See. 44.62.215. SUPPLEMENTAL NOTICE AND PUBLIC PROCEEDINGS, (a)
2 Notwithstanding AS 44.62.200(b), if a state agency rewrites a proposed regulation, amendment
3 of a regulation, or order of repeal after the agency has complied with AS 44.62.190, 44.62.200,
4 and 44.62.210, and if the rewriting is a significant change in the substance of the regulation,
5 amendment, or order, before adoption tlie agency shall provide notice and opportunity for public
6 comment under AS 44.62.190,44.62.200, and 44.62.210 for the rewritten regulation, amendment,
7 or order of repeal.
8 (b) If a state agency docs not provide the notice and opportunity lor public comment
9 under (a) of this section for a rewritten proposed regulation, amendment, or order of repeal, the
10 agency shall prepare a written explanation of the reasons why the requirement of (a) of this
11 section docs not apply. When the final regulation, amendment, or order of repeal is published
12 in the Alaska Administrative Journal, the lieutenant governor shall include the agency explanation
13 with the text of the regulation, amendment, or order of repeal.
14 (c) Notwithstanding AS 44.62.300, if a court determines that notice and an opportunity
15 for public comment wes required under (a) of this sec m for the rewriting of a proposed
16 regulation, amendment, or order of repeal, and if the state agency did not provide the notice and
17 opportunity for public comment, the court may order the relief that is appropriate under the
18 circumstances, including the invalidation of the regulation, amendment, or order of repeal.
19 (d) This section docs not apply to regulations
20 (1) adopted by the Board of Fisheries or the Board of Garre;
21 (2) adopted under AS 44.62.260 to make emergency regulations permanent; or
22 (3) that arc necessary to meet federal requirements.

23 *See. 4. This Act applies to the adoption, amendment, or repeal of a regulation if the initial notice
24 under AS 44.62.190 of the adoption, amendment, or repeal is given on or after the effective date of this
25 Act

Cs1iBJ2* ) 2*
iturts rtrr tucunss]



/ WALTER J HICHEL. GOVERNOR

REPLY TO

DEPARTMENT OF LAW me*lnavenuesuitexo
ANCHORAOE. ALASKA 99S011994

PHONE: (OOP) 2761550
OFFICE OF THE A TTORNEY GENERAL FAX (907) 2/6 *97

O KEYBANK BUILOINQ
100CUSHWANST SUITE400
FAIRBANKS. ALASKA 99701-4679
PHONE (907)4521666
FAX (007)4561317

8 PO BOXK-STATE CAPITOL
JUNEAU ALASKA 996110X0
PHONE (907) 4650600
PAX (907)4635295

February 7, 1992

Hon. Dave Donley

Hon. Max Gruenberg
Alaska State Legislature
House of Representatives
P.0. Box V

Juneau, Alaska 99611

Dear Representative Donley and Representative Gruenberg:

Hayden Kader. stopped by and asked me to provide comments
in writing on the most recent proposed committee substitute for
HB 329 (relating to the notice and public comment requirements for
the adoption, amendment, and repeal of regulations).

While the proposed committee substitute is an
improvement, 1 continue to have legal concerns which 1 raised at
the committee meeting.

I have drafted the attached two options, which improve
the proposed committee substitute. Frankly, 1"m more comfortable
with the existing statute, because state agencies now have the
discretion to issue supplemental notices if the adopting authority
believes that substantial change was made. The present system
avoids a potential legal challenge for the failure to renotice if
a commissioner 'guesses”™ wrong as to whether the rewrite was a
"significant™ change in substance.

Also, Z wanted to propose technical changes to the
proposed committee substitute to acknowledge the statutory
requirement that emergency regulations must be made permanent
within 120 days after their filing. It would be difficult for a
state agency to hold public hearings and consider public comments
twice during this period, if the supplemental notice requirement
for substantial rewrite were applied to them. The language iIn a

iUuuc



Hon. Dave Donley, Rep., AK State Legislature February 7, 1992
Hon. Max Gruenberg, Rep., AK State Legislature Page 2

prior draft was confusing to me because it arguably implied that
there was a notice requirement to adopt emergency regulations.
Present statutes have no preadoption notice requirement for
emergency regulations. To fix this problem, I propose the

following amendment:
page 2, line 9:

(2) regulations that are necessary to meet federal

requirements; and
ill rQqulation»__*dopt«4_to makq emergency regu—

lations penaanent_undeg AS_ 44 .62. 2i0.

To clarify the 1intended timing of the supplemental
notice, | propose the following amendment:

page 2, line 4, following "agency," 1insert:
, before adoption,
IfT you have questions, please let me know
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

Deborah E. Behr
Assistant Attorney General
and Regulations Attorney

DE3:cl

cc: Hon. Gone Kubina, Chair
House State Affairs Committee

Paul Fuhs, Senior Legislative Liaison
Office of the Governor



OPTION »i

After-the-fact Notice and Right of Petition

Sec. 44.62.215. SUPPLEMENTAL NOTICE. (@) IT a state
agency rewrites a proposed regulation, amendment of a
regulation, or order of repealafter the agency ha3 complied
with AS 44.62.190, 44.62.200, and 44.62.210, and if the
rewriting 1is a significant change in the substance of the
regulation, amendment, or order, the agency shall provide
notice as provided in (b) of this section after filing of the
regulation, amendment, or order under AS 44.62.080.

() Within 10 days after the filing, the state agency
shall give public notice of a filing described in (@) of this
section. The notice wunderthissubsection shall be
distributedin the same manner as the notice of proposed
action was required to be distributed in AS 44.62.190(a). The
notice off filing must include

(1) a statement of significant changes made 1in the
adoption, amendment, or repeal of the regulations; and

@) an informative summary of the vregulations
filed.

©) A person aggrieved by the regulatory change may
petition the agency to take action regarding the regulation
under AS 44.62.220.

() The failure to provide supplemental notice and
public proceedings as provided 1in this section dees not

invalidate a regulation adopted under AS 44.62.010

44.62.300.



OPTION 92
Failure to do Pre-Adoption Notice Does not Nullify Regulations

AS 44.62.215(b) and (c¢)

(»)) The failure to provide supplemental notice and
public proceedings as trovided 1in this section does not
invalidate an action taken by an agency under AS 44.62.010 -
44 .62 .300.

©) If the state agency fails to provide supplemental
notice and public proceedings as provided in this section, the
state agency shall report the noncompliance to the legislature
and the governor by the following January 20 with an
explanation of the failure to comply and proposed corrective

action by the department to remedy the causes of the

noncompliance.
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House Judiciary Committee jui“u.Ahllb 9811

Chairman Dave Donley (907)465-4990
(907)465-4712

MEMORANDUM

TO: Representative Gene Kubina, Chair
House State Affairs Committee

FROM: Representative Dave Jonley, Chair
House Judiciary Committee

RE: Request for hearing on HB 328, "relating to the
notice and public comment requirements tor the
adoption, amendment and repeal ofregulations.”

DATE: January 16, 1992

On behalf of the House Judiciary Committee, 1 am requesting
a hearing on HB 328. This bill would remedy a problem with
existing provisions of the Administrative Procedure Act
relating to notice of adoption, amendment, or repeal of
regulations.

At the present time, an agency need only give initial public
notice of the adoption, amendment, or repeal of regulations.
If, after giving notice, the agency substantially rewrites
the regulation, amendment or order of repeal, it need not
give notice of what often amounts to major, substantive
changes in that which was originally noticed.

This bill would require new public notice the first time an
agency substantially rewrites a proposed regulation,
amendment, or order of repeal. We feel that this bill
represents good public policy and will help prevent abuses
of the regulatory process, without placing an onerous burden

on an agency.

DD/hk



FISCAL NOTE

STATF-tt *LASKA BILL Nt). HB 32B

1992 LEGISLATIVE SESSION

Department Affected: Revenue
BRU: Department wide
Component:  See attached

Revision Dnte: ,1/6/92
Title: An Act relaiintt 10 die nolicc and public comment

for regulations
Sponsor:  Judiciary Committee
Requestor House Stale Affairs Committee

Component Serial No.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL 36.0 36.0 36.0 36.0 36.0 36.0
SUPPLIES

EOUIPMENT

LAND A STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 36.0 36.0 36.0 36.0 36.0 36.0
CAPITAL

[ REVENUE FUND SOURCE

GENERAL FUND 25.0 25.0 25.0 25.0 25.0 25.0
20 2.0 2.0 20

9.0 9.0 9.0 9.0

FEDERAL FUNDS 20 2.0
OTHER FUND SOURCE 9.0 9.0

TOTAL 36.0 36.0 360 36.0 36.0 36.0

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:

Prepared tty: Tracv L McOdI Pbooe:
Date: 3/6/92

Div.tiorv Admumtnnic Service
enr R e s tnil et

Approved by Commission

Afeocy: RyanalL
Duirtbuuon “by prepares)”  Legislative Fiaiocr. Lepslautr Sponsor. Requestor. OMB. A Impacted Afeocy im

Rev HI7AVI Page of



e STATE OF ALASKA ]
1991 LEGISLATIVE SESSION BILL NO. HIY

Ravlisinn Dote: 3/2/92 Department Affected: Revenue

Tide: An act rolatlng Co the notice BpP": mP«p»rtmonCfLHta 0Ff=*

_an.fi put)Lie comment for rcRulatlong Component: goe-atsaehed /X t */
Sponsor: Judiciary Committee

Requestor: State Affairs _ COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Donan)

OPERATING FY 93 FY 94 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES

MISCELLANEOUS
TOTAL OPERATING

CAPfTAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolors)

GENERAL PJND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:

FULL-TIME

PART-TIME
TEMPORARY

Esdmota of current year impact:

ANALYSIS: (Attach a separata page Hnecessary.)
See attached

/ o*[.y v/l
Prepared By: “f.\l’_- cov- 1 e m = .

Olvision: Adalnlacraeiva Service*

Phone: -n3-2313

Aoproved by Commissioner:
Agency: am;

Cheto/eam iy preckad: Lg. Fil., Iwiw.Xmimw. CMICSH. O*. k S piral

v« lonii Shgx



HB 328 Fiscal Note Funding Analysis

Cpoet W%%wﬁ&mﬁ% i A

BB, gg
SELIERI VD 0

Total by Funcding Source 210 30 0 20 o0 0




WORK DRAFT WORK DRAFT WORK DRAFT
7-LS1317VD

Bamister

2/3/p

CSFORHOSEBLLND 28( )
INTHE LEGISLATURE OF THE STATE OF ALASKA
SPVANTERNTH LEGISLATURE -FOOND ESION

BY

Offered:
Referred:

Sponsors): HOUSE JUDICIARY COMMITTEE

A BILL
FOR AN ACT ENTITLED
1"An At relating lo the notice and public comment requirements for the adoption,
2 amendment, and repeal of regulations.”

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALAXA

4 eStion 1 ASMA@AN() is avenckd toreat
) Aregulation tet is acpt, amerck or repesle] ey vary in contet fom e
sy specified in @) o this section if the Subyect matter of the requlation rerains the
sane andl the [CRIGINAL) otice as wiitten S0 a6 to assLre thet menters of the public are
reasonebly notified of the proposed subyect of agency action in ory for them to cetermre
Whether thefr interests oould (e affected oy agency action on thet sLbject
*Sor. 2 ASHAR s aendd by akding a new section to rect
S 4225 JPPLAVENTAL NOTICE AND PUBLIC PROCEEDINGS,
Notwithtancing AS 44624000), 1f a State agency rewntes a proposed regLiation, aendimert
of a regulation, or orckr of repeal after the agency e conplied with AS 4462190 44622
and 462210 and if the rewrting is a significant crange in the substance of the requlation.

EERRBwom-uo o

Cel* . CSIIB J2IK
Y NIRRT A )



ATendTeI, or orcky, the appncy srall provics notice and opportunity for public coment uncer
AS 482190 446220) ard 4462210 for dle rewitten regulation, avendlvert, or orcer of
repeal. This Section docs nat apply to

%Breglatmacbmd ly the Board of Fisheries or the Board of Gane
requltions;
32 3 Ths At

ETENRTY

regpletions tet rmust meet feckrelly enceted ceedlines.

_ ot apply to the ecoption, arvenaivert, or repedl of a reglation, Unless the
agoption, armendimert, or repeal 1S bsgun undker AS 4462180 -4A@. 20 0n or afte the effective cete

of this A,

OO~ UTS WNY

CSliB 24 ) 2
v* ictizrto rtx? jMorrrra;
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House State Affairs Committee

Representative Gene Kubina, Chair

DATE:

NAME

Cj
Vidyw Vv

VA oy Ey Iy fa

February 5, 1992

REPRESENTING

PLACE: Capitol Room 102

OUSINESS/PERSONAI MAILIMG ADDRESS

0T ek
CoriViVIe C
Pl 0K
p-0- Hi*V
NUe

ZIP

VIt

<l4ti

‘i1l a

7

() PHONE (W) PH

oft?

ZS-Jor

SUBJECT OF MEETING:
IICK 16 -Relating toBono Marrow Donor Week

IIB 327 -Relating toPrimary Elections
ilm 301 -Relating toRegular l.eglnlatlvc Session*
IIB 328 -Relating to Public Comment on Proposed

Regulations

DO YOU WANT
ONE TO TESTIFY?

WHAT SUBJECT/
W HICH Bill?

Krt 1?77

[efe 127

Pago or—



House State Affairs Committee
Representative Gene Kubina, Chair

*11h 301 Relating to Regular Legislative Scsnlc tn

111 328 Relating to Public Comment on Proposed
Rcgulat ions

*1IB 371 - Relating to Credited Service for
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STAT IS <1* A LANKA
c" IC or xdc sc«c*«tOM
Jrmaw

May 16, 1991

The Honorable Ben Grussendorf
Speaker of the House

Alatxa State Legislature

P.O. Box V

Juneau, AK 99811

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska
Constitution, I_antransmlttln(% a bill relating to reportln%lam
disclosure requirements under the laws administered by tho Alaska
Public Offices Commission (APCQO).

The bill has three main components: it amends the Alaska
CanpaAgn Disclosure Law, AS 15.13, the Regulation of Lobbyina
Law, AS 24.45, anu the Conflict of Interest Law, AS 39.50. In
doing so, It would raise certain thresholds of reporting, exempt
certain persons and entities from filing, and simplify reporting
re?uggm_ertﬂs for lobbyists and persons who engage tho sorvicos of
a lobbyist.

The bill would raise the reporting thresholds under the Canmpaign
Disclosure and Conflict of Interest laws. Campaign disclosure
thresholds that trl%ger reporting of tho names, occupations, and
employers of contributors to a candldato or group end establish
limits for cash contributions and expenditures would be raised
from $100 to  $250. Soctons 1, 2, 4, and 5. More than a docado
has since the Campaign Disclosure Law wes adopted, and
those amendments would raise thresholds to roflect inflation
durln% this period. The changes would also provide campaigns with
more fle xibility in collecting and sponding money.

The threshold for a public official to roport sources of income
on a conflict of interest statement would be raised from $100 to
$1,000. This change would apply to all sourcos of income oxcopt
gifts.  Section 12. The chango would tako into account tho
Inflation rate and require disclosure at a moro reasonable level.
This chango would also oliminato reBeortlng of minor income
sources. A $1,000 threshold would be required before a public
official weo required to roport the identity of a trust or othor
fiduciary relation in which the person, spouse, or dependents

ffC2

traxsxittai utter
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held a beneficial Interest. Section 12. Additionally, tho
threshold for reporting loans and Indebtedness on a conflict of
Interest statement would be raised from $800 to $1,000. Section
12. Languugo in AS 39.50.030(a) regarding the contents of a
conflict of interest statement 1s deleted in soc. 11 of tho bill.
AS 39.50.030(b) specifies tho information that must bo included
in a statement, making tho language in subsoc. (a) confusing and

unnecessary.

The bill would provido exemptions from tho Campaign Disclosure
and Conflict of Interest roporting requirements. Campaigns that
receive contributions and meke expenditures of less than $1,000
would be exempted from the reporting requirements of AS
15.13.040. Soction 1. Accrued expenditures (dofined as expenses
incurred but not yot pald% that cumulatively total $1,000 or less
per payee would not havo to bo rego_rted unless they wore not paid
within® 0 days. Section 3. Tho bill would decrease tho number
of municipalities and boroughs subject to the conflict of
intcrost reporting requirements by exempting any municipal
officer in a m_ummfpallty with a population of 1,000 or loss from
filing a conflict of interest statomont. Soction 13.

Tho bill arends the Campaign Disclosure law to eliminate tho
filing of 10-day post-election roports. Section 14. The 10-day
ropcrts usually” cover a limited segment of a campaign's financial
transactions and roveal activity that would bo disclosod on the
next required report.

Tho bill's changes to tho Regulation of Lobbying law would
eliminate the roqulremont of disclosure relafing to cxchangos
between lobbyists and bona fide business ontities owed or
controlled by public officials. Section 14. Very fow, if any,
lobbyists report under this soction and it doos not generally
constitute an area whore a great oleraont of influence is used.

The reporting requirements for persons who retain, omploy, or
contract for the services of a lobbyist would be simplified. A
person would havo to sign the lobbyist registration statomont to
vorify the employment rather than be required to flic a separate
employer report.” Section 8. A porson W e the servicos
of a lobbyist would file an annual roport 0 days aftor all
lobbying activltios are terminated or during tho month following
the tourth quarter of the calendar year, whichever occurs first
rathor than filing tho quartorly roports prosontly roquirod undor
the law. Sections 9 10.

Summarios of the statements and reports of lobbyists would bo
prepared, published, and nedo available semi-annually rather than
quartorly. Soction 6. Tho lobbyist directory would be mado
available to tho public and public officials but would no longor
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bo distributed to tho Office of tho Lioutonant Govornor and tho
logislatlvo roforence library. Tho curront provision thot allows
a lobbyist®s photograph to bo voluntarily submitted with tho
lobbyist’s registration form is repealed in tho bill, and the
requiromont that tho APOC publish such photographs in tho
lobbyist directory is doloted. Sections 7 and 14. Further, tho
APOC would bo required to notify only elected legislators of tho
standards of conduct contained in AS 24.60 as opposed to the
present requirement to notify all candidates running for the

legislature.

Finally, the changes in the bill would eliminate the need for a
filer to report on a conflict of iIntorest statement his or her
parent®s contracts with the state or tho parent®s natural
rosourcos leases. Section 12. It would requiro full disclosure
if tho public official has an interest in a partnership or
professional corporation contracting with the state. Section 12.
It would also require a filer to disclose the interost of a
spouse iIn any natural resources lease. Section 12. The changes
would eliminate reporting requirements of a filer®s parents”
intorest and make the law consistent regarding disclosure of a
spouse’s interest. Tho bill also contains several other minor
changes which would permit the agency to operate more
effectively.

I urge your prompt and favorable action on this measure.

Govornor
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BILL ANALYSIS
HB 332

This bill amends the Campaign Disclosure Law, AS 15.13 (Sections 1*5), the Regulation of
Lobbying Law, AS 24.45 (Sections 6-10) and the Conflict of Interest Law, AS 39.50 (Sections
11*13). In so doing, it would raise certain thresholds of reporting, exempt certain persons
and entities from filing and simplify some reporting requirements. This would facilitate filing
by those subject to the law, reduce APOC's statutory requirements but retain the public
interest in disclosure of information under the three laws.

CAMPAIGN DISCLOSURE

Section 1 and 2. AS 15.13.040(a). The bill raises the threshold of individual campaign
contributions to be reported by candidates and groups from those over $100 to over $250
and eliminates reporting requirements for state or municipal candidates who do not receive
or spend more than $1,000 during a campaign for office.

Section 3. 15.13.040. Accrued expenditures, defined as expenses incurred but not yet paid,

that cumulatively total $1,000 or less per payee would not be reported unless they were not
paid within 90 days.

Section 4 and 5. AS 15.13.070(b)(c). 'This raises the threshold for allowable cash
contributions or expenditures from over $100 to over $250.

LOBBYING

Section 6. AS 24.45.031(b). This section would limit APOC’s publication of lobbying activity
summaries to twice a year instead of five times a year.

Section 7. AS 24.45.041(c). This would delete reference to the inclusion of a photograph

of a lobbyist in the published directory. Copies would not be available to the public through
the Lieutenant Governor’s office or Legislative Reference Library.

Section 8 AS 24.45.061(a). The bill requires an employer of a lobbyist to sign the lobbyist’s
registrat n statement verifying employment instead of filing a separate statement.

Section 9 and 10. AS 24.45.061(b), AS 24,45.081. This bill reduces the number of reports
filed by an employer of a lobbyist from four to one per year and sets a filing deadline.

BILL ANALYSIS



CONFLICT OF INTEREST

Section 11 and 12. AS 39.50.030(a)(b). This bill: eliminates unnecessary language about
assets and liabilities under $500; raises the reporting threshold on sources of income from
over $100 to over $1000, except for gifts which must be reported if over $1000; establishes
a threshold value of greater than $1000 for reporting a beneficial interest in a trust; and
increases the threshold of reportable loans from more thnn $500 to more than $1,000.
Reporting requirements for state contracts and natural resource leuses are made consistent
and the filer is no longer required to report his or her parents' contracts or leases.

Section 13. AS 39.50. Municipal officers in a municipality with less than 1000 population
would be exempted from filing Conflict of Interest Statements.

MISCELLANEOUS

Section 14. This section: a) eliminates the 10 day post election campaign report requirement
for state and municipal candidates; b) eliminates the optional submission of a photograph
by a lobbyist for the published directory; c) eliminates a lobbyist’s requirement to report a
business entity owned or managed by public officials with which the lobbyist has done
business; d) eliminates from the lobbying law the requirement tha’ civic organizations report
contributions over $100; c) eliminates mailout of AS 24.60 Standards of Conflict of Conduct
to candidates for the legislature.

Section 15 establishes an effective date for this hill.
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Walter J. Hickal
Governor"
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MEMORANDUM State of Alaska

Department cf Lav/

Honorable John Andrews March 14, 193?

Commissioner

Deoarrnenc of Administration 663-39-0230
465-2600

Authority for self-
ir.surance and cafacaria

[ » .o J 1 4 plan
. ~ AS.
0k virginia 3. Ragle J
Assistant Accofney General
Governmental Affairs-Juneau

You have asked whether che Department or Administration
(the department) has auchoricy cj provide group he&lah 1insurance
coverage for scace employees by self-insuring or through cafeter —
ia plan polLicies. There is r.o clear scarurorv authority for che
department to provide cr.e coverage bv self-insuring. We recon-—
vene cnac LegesLacion be incroduced, or chac a pending bill be
amended, co establish authority for self-insurance, 1ir che de—
partment chooses co pursue chac nechod of providing group healch

coverage. We conclude chac che department currently has auchor —
icy co o"ocain a policy chac provides insurance coverage through a
cafeteria plan. However, depending upon how che cafeceria plan

is implemented, regulatory and scacuccry changes nay be required.

I. Self-insurance

The department 1is authorised bv AS 39.20.0°0 co provide
zrouo insurance for employees. (IJncer chac statues, che_ depart—
ment nay oocain a policy or policies of group insurance for stace
employees, retirees, and employees of other participating govern—
mental wunits. The statute secs out the kinds of coverage chac
aay be provided in a polity, Che persons who must be covered by a
policy (unless exempt under regulations), and che manner in which
che department must obtain policy from insurance carriers

The statute neither specifically prohibits nor specifi—
cally authorises provision of grcuo hea.cn coverage enrough self-
insurance However, che statute induces nancatorv language such

7Ve 5e(garment of Acmr.iseratier. anal, oocair. t-"e tr.sv.rar.ee
ooLTcv trca anv 1insurer auc.nonsec co transact Business in the
J-9A5..1' ana aiso rfcuir*s cnac an opportunity co bid co provide

che Insurance ber.er be made available to iInsurant" 1Ii.ir—.era it
eyijrv. v« Vve*rs. ._Those orovisi

is mature corienPiateﬁ-J/W:ﬂ4.aO”iCV_CDr grouo’bMerage r stace

employees would be Idsureo”unctr poLidBes oocainea insuring

companies. with races escaolisned competitivelLy.

DKPT. or LAU



March 14, 1989

Hon. John Andrews, Commissioner
Paze j?
5

Department of Administration
663-89-0230

AS 39.30.095 requires the commissioner_of 1iriminisen-
tion to establish a group health ar.d Life benefits fund. The
Language or AS 39.30.095 dees not clearly authorize selLf-insur-
ance. Although this statute provides chac the department shall
pay premiums and claims from the fund, che department 1is required
co make <che payments in accordance with insurance polLicies 1in
effect under AS 39.35.090 and under che Supplemental Benefits

System (S3S).

Legislative history does not shed much Light on the

purpose of AS 39.30.095. Ve have traced che origin or chac sec—
tion co "housekeeping™ legislation requested by che department
in 1980. Dept, of Law fiLe no. J-77-G54-81. The department

explained chac che fund would

eliminate che advantage che 1insurance company now
has co the interest earned from che funds it holds.
The Jlanguage 1is permissive rather chan mandatory;
the state could still allow che insurance company

to hoLd che fund3, (1/)

The seccion-by-section analyses chac accompanied che bills in
which che provisions of AS 39.30.095 appeared during che 1981 and
1982 legislative sessions (H3 121, S3 121, and S3 827) explained

chac che section was

included at <che wurging of che State®s benefits
consultants. The existence of a fund will provide
che flexibility needed co negotiate for and pro—
cure core Tfavorable terms from insurance compa—
nies. Our consultants 1inform us that such added
flexibility has led co substantial savings in och—

er systenms.

The private consultants have adyised us that it v.i3 their inten—
tion chat 1in rccoszzending establishment of the fund, m addition
co earning Interest on the fund, the state would gam tbe flexi—
bility to self-insure. The consultants®™ initial recocaendacion
or language for che section included specific reference to self-
-ns_uT.?ns-»Li now«ygri._no sucry.snecrrtc rererence was Includid_!in
any Qrarc of the bills that we have found. Furthermore, che sec-
cion was not explainer to che legislature as having che effect of
authorizing self-insurance. In testimony co legislative commit—
tees, representatives of che division of retirement and benefits

1/ October 30, 1980 memorandum +from Director of Administrative
Services CrondahL co Commissioner Hudson.
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Department of Administration Paco
663-89-0230 *

included the section with provisions of the bill3 that were char—
acterized as ""strictly housekeeping," 2/

Because the statutes provide for provision of croup
health coverage through ooLicles obtained from Insurance compa—
nies and there 1Is no specific authorization for provision of
group health coverage by seit-insurance. or~~even an 1indication
that the legislacureever considered self-insurance as an oprionT"
ve recommend that legislation be pursued to provide specific au—
thority for alternatives to conventional insured pland. such as
solf-insuranceT We note that last year the Washington Legisla—
ture passed legislation, known as the Washington State Health
Care Reform Act of 1988, which 1includes specific authority for
3elf-insurance of state employee health benefits. A copy of the
Washington statutes, RCW 41.05, 1is enclosed.

1. Cafeteria plan

There are no provisions in AS 39.30.090 that prescribe
Che 1level of health insurance coverage chac must be provided 1in
che policy or policies obtained by che department, che amount of
deduccable chat a policy may require covered Individuals to pav,
or the manner 1in which premiums co 1{insurance companies must be
paid. The department has broad authority to determine che terms
and structure of che insurance policies it obtains. 3/ Provision
of health |Insurance coverage under a "cafeteria plan™ qualified
under 26 U.S.C. 125 vould be within che scope of chac authority,
and would not conflict with any provision of AS 39.30.090. 4/

2/ March 18, 1982 testimony of Director Paul Arnoldc on S3 827
to Senate State Affairs Committeej May 12, 1982 testimony of Dep—
uty Director Ken Humphreys on S3 121 to House Health, Education,

and Social Services Committee.

3/ O0f course, some Issues regarding employee health benefits are
subject to collective bargaining under the Public Employment Re—
lations Act, AS 23.40.070 -- 23.40.260. See 1978 Op. Att"y Gen.

No. 3 (Jan. 23>i 1988 Inf. Op. Att"y Cen. TTan. 1j 366-356-83).

4/ The dvancage of such a plan is chac. 1if any of che benefit
options offered by che plan require payment of part of che pre—
mium by che employee, che employee®s part of che premium could be
paid by a voluntary reduction of pretax wages, which would reduce
che employee® federal Income taxes. Nothing 1in AS 39.30.090
precludes che department from offering Insurance options chat
require employees co contribute co premiums.
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Depending upon how che department chooses to implement
Che cafeteria plan, regulacoryjg.and statutory ~changes may be
needed. For example, since AS "#7~ 30.090 requires the group pol—
icy to cover state employees, their spouses, and their dependent
children wunless exemoc under regulation, if che plan allows an
employee to elect individual or family coverage, a vregulation
must be adopted co permit exemption of coverage for family mem—
bers upon election by the employee.

Some mention has been made of a plan chac would allow
employees co choose between receipt from che state of cash or of

various levels of health 1insurance <coverage. Cash received by
employees from che state under che plan would constitute taxable
income under the |Internal Revenue Code. If this kind of provi—

sion is included 1in a cafeteria plan chosen by che department,
statutory changes may be needed <co clarify <chat cash received
under che plan does not constitute "compensation"™ for purposes of
determining employees” contributions <co <che state S( retirement
systems or SBS or determining che amount of employees retirement
benefits. Legislative authorization may also be needed co allow
cash co be paid under che cafeteria plan co state employees who
are subject to che state pay plan under AS 39.27.

Please let us know 1if we can provide further advice in
this matter.

VBR/pjg
Enc.
ccj Sally Smith, Director

Division of Retirement and Benefits
Department of Administration
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"An Acl relating to the provision of group life and health insurance
for state employees bymeans of self-insurance; and to payment of
administrative costs of providing group health and life insurance for

state employees."”

Section 1. Current law requires DOA to obtain healthcoverage from
an insurance company or HMO licensed in Alaska.

The proposed languageextends the ™"licensed in  Alaska"
requirement to the procurement of excess loss insurance. Excess loss
insurance is commonly wused in sclf-insurancc situations.

Section 2. Current law requires the State torequest bidsfrom Alaska
licensed insurance carriers for health coverage at least every five years and
that the carrier with the Jlowest responsible bid shall be the winning bidder.

The proposed language would mandate the same five year
bid cycle and ™"licensed in Alaska" requirement for excess loss coverage
procured in the event of self insurance.

Section 3. Current law requires the health insurance benefits to be
provided by insurance companies as outlined in Section 2.

The proposed language authorizes DOA to self-insure
health insurance benefits as an alternative to usinginsurance companies.
The language also requires that any excess loss coverage be procured the sime
as health insurance.

Section 4. AS 39.30.095

(a) Currentlaw establishes the group health and life benefits
fund as a special account in the general fund to provide carrier insured health
and life coverage. Current language describes what money the fund shall
consist uf and requires the commissioner of administration to maintain
accounts and records for the fund. Inasmuch as payment of premium has
been made directly to insurance earners, this fund has not been used.
However, it would be necessary under a self-insurance arrangement.

Proposed language would expand the purposes of the fund
to include self-insurance arrangements.

(b) Current law requires the commissioner to obtain an
actuarial determination of the estimated cost of the insured coverages and to
set the contribution rate to the fund for both employer and employee. The
current language furtherrequires that premiums and claims for carrier
insured benefits be paid with money in this fund

SECTIONAL ANALYSIS



The proposed language broadens the kinds of payments
lhat can be made from the fund to include self-insurance arrangements. The
proposed language would also allow administrative costs of the health program

to be paid from the fund.

(c) Current law allows the State to receive reimbursement of
its administrative expenses from insurance carriers.

The proposed language would allow the department to
contract with a third pany administrator to pay claims and payments. A third
party administrator is normally used in a self-insurance situation.

(d) Current law allows the commissioner to have the surplus of
the fund or some pan of it invested by the commissioner of revenue.

The proposed language would allow administrative costs to
be included in the makeup of the fund when determining whether a surplus
existed. This fund would become more relevant if the State were to implement

self-insurance.



