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Alaska State Legislature From Gruenborg

Official Ousmeu Pouch V

State Capitol 
Juneau, Alaika 99811

Apnl 22, 1992

Hon. John B. "Jack" Coghill 
Lt. Governor 
State of A laska 
Juneau. A laska 99811

Dear. Lt. G overnor Coghill:

Enclosed are two opin ions from the Division of Legal Services discussing 
whethor the lieutenant governor and the Division of E lections have the legal 
authority to adopt regulations implementing party rules closing the pnmary 
election. The opin ions conclude that the lieutenant governor and the division 
lack the authonty tc do so under present law.

The legislature has before it two bills that would deal w ith the pnmary closure 
problem in very d ifferent ways. Both are constitutional under Tashfian. 
However we have not passed either of these proposals.

Unless and until the  legislature passes legislation authorizing the 
implementation of restrictive party rules, we respectfu lly request you not to 
exceed your statutory authonty.

Sincerely,

Rep. Mike M ille r
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
240 Main Street. Suiu 500 

Juneau. Alaska 99801-2101

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

M E M O R A N D U M  March 13, 1992

SUBJECT: Present Ability of Lieutenant Governor to Promulgate Elections 
Rules That Complied With Tashiian Decision (Work Order No. 
7-LS1188)

TO:

FROM:

Representative Max Gruenbcrg 
Attention: Stan Robbins

Robert Glcnnon Casey 
Legislative Counsel

g ( (

I. INTRODUCTION

You have asked for a discussion of the authority of the Lieutenant Governor of 
Alaska and the Division of Elections to adopt regulations to make Alaska’s elections 
procedures comply with the U.S. Supreme Court's ruling in Tashiian v. Republican 
Partv of Connecticut, 479 U.S. 208 (1986).

II. SUMMARY

The Lieutenant Governor and the Division of Elections probably lack authority to 
adopt regulations to make Alaska’s primary wxction law comply with the Tnshiinn 
decision. No statute or constitutional provision appears to give the Lieutenant 
Governor or the Division of Elections the power to adopt regulations that make new 
election law.

The details behind this conclusion arc provided in section IV of this memorandum.

III.E A C T S

Alaska law currently provides for a “blanket" pnmary. In a blanket primary, all 
voters receive the same ballot and each voter may vote for any candidate regardless 
of party affiliation.

The Republican Party of Alaska, however, has adopted a conflicting rule that closes 
the voting for Republican candidates in primary elections to all voters except
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Republicans and independents. Furthermore, the United States Supreme Court ruled 
in the Tashiian ease that such a party rule is a constitutionally-protected exercise of 
the right of association. When such a party rule conflicts with a state election statute, 
it is the statute which must yield.

There had been some question as to whether the Tashiian ease applied in Alaska, but 
a February 28, 1992 memorandum of Attorney General Charles E. Cole concluded 
that Tashiian was applicable and that "a court would hold that the Republican Party’s 
rule limiting participation in the selection of the party’s candidates must be 
implemented, notwithstanding its conflict with Alaska's blanket primary statutes "

The difficult practical question is how to implement the Republican Party’s rule. 
Neither the Lieutenant Governor nor the Division of Elections would appear to have 
the power to adopt regulations that would meet the participation requirements of the 
Republican Part)’ rule.

1. The Requirement that Rule-Making Be Authorized. Under Alaska law, 
administrative rule-making requires a statutory or constitutional grant of authority. 
For example, Alaska’s Administrative Procedure Act (APA) provides that "(t]o be 
effective, each regulation adopted must be within the scope of authority conferred 
and in accordance with standards prescribed by other provisions of law,” AS 44.62.- 
020.

Court decisions have been consistent with that formulation. For example, in Rutter 
v. State. 6 6 8  P.2d 1343,1349 (1983) the Alaska Supreme Court ruled that "(a’drainis- 
tratrve agencies arc creatures of statute, deriving from the legislature the authority 
for the exercise of any power they claim.” In a similar vein, the decision of State v. 
Alvcska Pipeline Service Co.. 723 P.2d 76, 78 (Alaska 1986) ruled that "(regulations 
promulgated by an executive department must be authorized by statute."

In sum. it would seem that the Lieutenant Governor or the Division of Elections 
could only adopt regulations accommodating the Republican Party rule if some 
provision of law gave the Lieutenant Governor or the Division of Elections the power 
to do so.

1  The Lieutenant Governor and the Division of Elections Lack Aufhonmion. There 
does not appear, however, to be any provision in either the Alaska Constitution or 
the Alaska Statutes which would authorize the Lieutenant Governor or the Division 
of Elections to adopt regulations that essentially made new pnmary election law.

For example, an. Ill $ 7 of the Alaska Constitution only states that the lieutenant 
governor "shall perform such duties os may be prescribed by law and as may be



delegated to him by the governor." That provision does not authorize adoption of 
regulations that would change the essential nature of Alaska’s primary election 
system.

Statutory provisions also would not authorize the lieutenant governor to adopt such 
regulations. AS 44.19.020 states that "[t]he lieutenant governor shall administer state 
election laws," and AS 15.10.105(a) provides that "(t]hc lieutenant governor shall 
control and supervise the division of elections," but these statutes only authorize 
administrative functions of a ministerial nature. They.would not authorize adoption 
of regulations that were inconsistent with Alaska’s primary election statutes.

In this connection, the Alaska Supreme Court ruled in State v. Anderson. 749 P.2d 
1342, 1344 (1988) that the validity of a regulation partly depends on "whether it 
directly conflicts with any other statute." Regulations from the lieutenant governor 
implementing a closed Republican primary would conflict with existing statutes. As 
Attorney General Cole noted in his February 28, 1992 memorandum:

Alaska has a "blanket" primary, in which all voters select 
the nominees of all parties. Under AS 15.25.010 - 
15.25.130, all candidates of all political panics run on 
one ballot, and any registered voters, regardless of party 
affiliation, can vote for any candidate. The only restric­
tion is that voters may cast only one vote for each office 
on the ballot.

(footnote omitted]

A regulation that conflicted with AS 15.25’s provision of an open primary would not 
be statutorily authorized.

The same principle would apply to regulations that the Division of Elections might 
adopt under AS 15.07.070, AS 15.10.020, 15.10.030, AS 15.15.010, 15.15.06a 
15.15.350, 15.15.361, and 15.15.370. Regulations adopted pursuant to those enabling 
sections must be consistent with Alaska’s existing statutory provision of a blanket 
primary. In any event, the subject matter of regulations authorized by those statutes 
docs not include the qualification of a voter to vote for particular candidates in a 
primary election.

•

In sum. the lieutenant governor and Division of Elections lack constitutional or 
statutory authority to provide by regulation for a closed Republican primary election.

Representative Ma x  Gruenberg
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V. CONCLUSION

The lieutenant governor and the Division of Elections probably lack the authority to 
conform Alaska’s primary elections to the Tashiian decision’s requirements by means 
of regulation.

RGC:pl
92-171.pIm



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS A G E N C Y  
S T A T E  O F  A L A S K A

(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Sara Sum 500
Mail Slop 3101 Juneau. Alaika 99801-2101

M E M O R A N D U M  March 30, 1992

SUBJECT: Supplemental Discussion of Regulations 
Implementing Gosed Primary Elections 
(Work Order No. 7-LS1188)

TO:

FROM:

Representative Max Gruenberg 
Attention: Stan Robbins

Robert Glennon Casey 
Legislative Counsel

I. INTRODUCTION

This memorandum reconsiders the opinion expressed in an earlier memorandum 
from the Division of Legal Services, dated March 13, 1991 That earlier memoran­
dum concluded that neither the Lieutenant Governor of Alaska nor the Division of 
Elections possessed the authority to adopt regulations that conflicted with the open 
(or ''blanket1') primary system provided in AS 15.25.010 - 15.25.130.

P. S U M M A R Y

The original opinion stands. Regulations would be unauthorized for reasons given 
in the previous memorandum and also for reasons given below.

UL DISCUSSION

The impetus for this discussion is a December 3, 1991 memorandum of the 
Department of Law. Pages 4 and 5 of that memorandum indicated that under 
Denardo v. State. 741 P.2d 1197 (Alaska 1987) the Division of Elections might 
possess authority to adopt regulations authorizing a dosed primary. (Copies of the 
Denardo decision and the memorandum of the Department of Law accompany this 
memorandum.)

Denardo. however, seems to stand for the opposite condusion. The Denardo ruling 
probably means that such regulations ore unauthorized, if they conflict with either a 
currently effective statute or a currently effective statement of legislative intent.
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In Denardo. a regulation was upheld, but it is important to examine the reasons why 
the court reached its result in that case. The Denardo court upheld the regulation 
because: (1) the regulation did not conflict with any statute in effect at the time the 
regulation was promulgated. (2 ) there were clear statements of legislative support for 
the substance of the regulation (thereby enabling the court to conclude that the 
regulation was within an express or implied delegation of rule-making authority under 
AS 15.15.010), and (3) the regulation was neither arbitrary nor unreasonable. The 
first two of these criteria would not attend an immediate adoption of regulations that 
facilitated closed primary elections.

First, the statute requiring an open (or "blanket") primary election, AS 15.25.060, 
continues to be in effect. Unlike the statute in Denardo. this statute has not been 
judicially invalidated. It is beside the point that a court would probably rule 
AS 15.25.060’s mandate of open ("blanket") pnmary election balloting unconstitution­
al in certain factual settings. Statutes that are "probably unconstitutional" continue 
to be in effect until a court rules them unconstitutional. AS 15.25.060 is a currently 
effective statute, and "agency rules cannot amend a statute," Denardo. 741 P.2d at 
1198.

Second, the Alaska Legislature has not stated any support for closed primary 
balloting. Absent such a statement of suppon, it is difficult to find in AS 15.15.010 
an express or implied delegation of authority to adopt regulations that would conflict 
with AS 15.25.060.

There was legislative support for the regulation in Denardo. but the facts of that case 
differed from the current situation: (1) the legislature bad passed a law that 
accorded with the regulation subsequently adopted by the Division of Elections, (2) 
the regulation merely filled the period prior to the statute’s effective date, and (3) the 
regulation did not conflict with any cunentiy-effective statute.

In the present case, by contrast, the Alaska Legislature has not enacted a law 
supportive of closed primaries. Instead, the legislature's only statement appears to 
be AS 15.15.060 - a statute opposed to closed primary balloting and certainly not a 
delegation cf power to adopt a contrary regulation. So, the facts that enabled the 
Denardo regulation to be upheld are reversed in the present case, and regulations 
from the Division of Elections would be unauthorized.

IV. C O N C L U S I O N

In conclusion, a regulation facilitating closed primary election balloting would conflict 
with a currently effective statute and would also lock any expression of legislative 
support Under both Denardo and the authorities cited in this office’s previous 
memorandum, such a regulation is not authorized.

RGC:pl

92-216.plra
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DENARDO r . STATE
OMmMI TM  I ITT (AJaabi IW)

Alulc. 11*7

D aniel R . DENARDO. A ppellant, 

r.

STA TE o f A lu k su  Appellee.

No. S-1179.
Suprem e C ourt of A lu k a .

Sept. 11, 1987.

lode pendent gubernatoria l candidate 
b rough t action challenging A lu k a  Drriaion 
of Elections’ re fu sa l to  place hia nam e on 
the b a llo t The S uperior C o u rt Third Jud i­
cial D istrict, A nchorage, Brian C. Shorted. 
J.. u n ta m e d  Dhriaion'a actions, and appeal 
w u  taken. The Suprem e C o u rt Compton. 
J „  held t h a t  (1) Dhriaion'a action, in pro­
m ulgating  rule reg a rd in g  num ber o f nam es 
needed on nom inating petitions fo r indepen­
den t candidates, did no t constitu te improp­
e r  a tte m p t to  an
s ta tu te , and  (2) regulation  u  to  num ber o f 
nam es required  on petitions w u  valid. 

A ffirm ed.

L  E lec tio n s * » t l  
S ta tu te s  *>133 

A fte r  s ta te  s ta tu te  requiring  indepen­
den t gubernato ria l candidates to  subm it 
DQin in iu  tiy  petitions signed by qualified 
ro ta ra  equal in num ber to  a t  least th ree  
percen t o f num ber o f  ro tea  e a s t in preced­
ing genera l election w u  d ed ared  unconsti­
tutional. S ta ts  Drriaion of S e c tio n s ' pro­
m ulgation o f  a  ooe p ercen t ro le  did no t 
ndnfTtnfff tn  [j m n'»TriHt a ttem p t to 
«m*tv4 m  niwmm if jfqfViwtl ita tn ta ; th ree  
p ercen t provision becam e nail and c o d
r r p i t n  j t l  b d o g  d e d a n d  I i i m f r i li i r i n iit l

and  D fn sjo c 'i action w u  taken when legta- 
k t s r a  did no t a c t to  am end s ta tu te  until 

( n o t a t i o n  deadline fo r  p -
l i , r f rT| had AS UL2&-

UML

L  Bectiewe **11
A fte r s ta te  s ta tu te  >—[«■» i»»g indepen­

d en t guberuatorw l candidates to  sehsnit  
iw w n ir tn g  petitions signed by qualified 
vo ters equal ta  num ber ta  a t  le a s t one 
percent of those voting tn p r a w n s  genera l

dedared  ww w i«Hhiiinin ^ 
S ta te  Division o f  Elections' prom ulgation 
o f  a  one percen t rule w u  consis t e n t w ith 
d e leg a tin g  s ta tu te  and reasonably nines 
sa ry  fo r adm inistration of s ta ts  * 1 * ^ * ;  
leg isla tu re  did no t immediately a c t (0 
am end s ta tu te  a f te r  three per cent  provision 
w u  declared  unconstitutional, b u t had p re ­
viously expressed its desire to place som e 
lim itation oa a c c e u  to the gubernatorial 
ballot. AS 1&25.160.

3. A ctio n  + •*

Superio r court properly determ ined 
th a t  issue o f  write-in gubernatorial candi­
d a te  a c c e u  to a  voter information pam ph­
le t w u  n o t ripe fo r derision; despite a lle­
gation  th a t  S ta te  Dhririon of Elections bed 
inform ally  indicated th a t such 
would n o t have a c c e u  to tbe pam phlet, 
th e re  w u  d o  indication th s t  any a ttem p t to  
w age a  write-in campaign had actually  
been m ade.

D aniel R. DeNardo, Anchorage, pro as.

S u san  D. Cox, A s s t  A tty. Gem. Grace 
B erg  SchaibU, A tty. Gem, Junes a. fo r  sp-

B efore RABINOWITZ. C J ,  and 
BU RK E. MATTHEWS. COMPTON and 
MOORE. J J .

OPINION

COM PTON, Justice .

D aniel R. D eN irdo  etahas th s t  the  A k e- 
k a  Di vision  o f  S ec tio n s  {Dfriaion} improp­
erly  re fu sed  to  place h k  neme oa the ballot 
f a r  th a  I M  gubernatorial election . The 
dhrtaiuo  based ha action on DeNsrdo'a fa il­
u re  to  com ply w uh then 6 AAC 2 U »  (KfZ. 
IU  1 9 /M \ which requ ited  h e tap sn rts t g w  
b ern e to ria l ranrfhtatss to l a t e n t  — — »  
tag  petitions ogned by qualified vetm e 
equal ta  num ber to  a t  taeet cue p w c m t o f  
those vo ting  ta  the  prerioua geaaral e ta*  
tiom D eN ardo n ew ts  th a t the l egu ta tion 
w u  tavahd. The superior court lu m ta e d  
the  actioue o f the dhrtatam We affirm .
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I  VALIDITY O F 6 AAC 25.160.

A l u l a  A dm inistrative Code Title 6. Sec­
tion 25.160, w u  adopted p u rsu an t to to* 
thority  delegated  to the director o f  dec- 
tiooa by AS 16.15410. T h a t s ta tu te  pro* 
vides th a t tho  director "m ay iaaue reguia- 
tiona under tho A dm inistrative Procedure 
A c t . . .  noceaaary fo r tho adm inistration of 
■tato electiona." D aN ardo dooo not claim 
th a t tho d irec to r failed in any w ay to  com* 
pty w ith tho p n m a io n i of A lu k a 'a  Admin* 
istrative P rocedure Act (APA) in prom ul­
gating  6 AAC 25.160. N or doea D aN ardo 
challenge tho aobotanca o f  the regulation 
o r the U gisla turs's  pow er to  enact aueh a  
rulo.1

Instead . D aN ardo elaixna th a t tho drriaion 
had no pow er " to  m ake election law*." 
D aN ardo a rg u te  th a t 6 AAC 25.160 w u  a  
roid a tte m p t by tho division to am end fo r­
m er AS 1545.160, winch this court held 
oaconetitu tional in Vogltr  a  M illtr, 651 
P 4 d  1. 5 -6  (Alaaka 1982) (V ogltr I). AS
1545.160 pnrridod th a t a  gubernatoria l 
candidate w ho did no t rep reeen t a  political 
pa rty *  had to  be nom inated by petition 
signed by qualified  ro te ra  equal in num ber 
to a t  le a s t t h r u  percen t o f  tbe num ber o f 
rotce c u t  in th e  preceding general election. 
Q l  88, |  5.53, SLA I960; ch. 100, |  188, 
SLA 1980; aee alto  Vogltr I  651 P 4 d  a t  2.

In V ogltr L, wa recognized u  legitim ate 
the s ta te 's  justifications fo r  tbe s ta tu te , 
fadndfaig th e  deeg e  to  elim inate ro to r  coo- 
fooon  th a t  would re m it  from  h a rin g  a  
m ultitude o f  candidates oa  tha beDot. 651 
P 4 d  a t  4 . We o e re r th e le u  found th a t  
oooo o f  th—  erplanariona justified the io- 
a t aae from  the equivalen t o f a one per- 
ca s t*  to  a  th ro e  pa rean t s ig n a tu re  n q u iro -  
m eet. S b c e  th e  stmta failed  to  show  tim t a  
oaa pe ro ae t requ irem en t w ould be any  i e u  
effective in  acfafcnog the p u r put  ted  goaJa 
o f  th e  s ta tu te ,  w e found th a t  the  s ta te  bad

to u r e  the  throe percen t prorision. Id. a t  
5-6.

The s ta tu te  w u  no t emended to com port 
with the one percen t ru le implicitly ap­
proved in Vogltr  /  until Ju n e  6, 1986, fire  
days a f te r  tha filing deadline fo r nonparty 
candidates' nomination petitions fo r the 
1986 gubernatorial election. C hapter 85, 
|  46, SLA 1986; AS 1645.160. Wben it  
became d e a r  th a t the  leg isla ture  would not 
ac t in time, the division o f  elections promul­
g ated  6 AAC 25.160 to  govern  the 1986 
election.

(1] D aN ardo relies on Slatt v. M ar­
shall, 688 P 4 d  227. 238-84 n. 19 (Alaska 
1981,) in support o f his argum en t th a t tbe 
division's adoption o f  *6 AAC 25.160 w u  m 
effect an  a ttem p t to  am end an unconstitu­
tional s ta tu te . This reliance is misplaced. 
I t  is d e a r , u  D eN ardo a rgues, th a t agency 
ru les cannot am end a  sta tu te . S t t  id. 
B ut, con tra ry  to  D eN ardo’s  apparen t posi­
tion, the fa c t th a t  the  legislature h u  a t  
some point enacted  legislation dealing w ith 
a  particu lar topic does n o t forever foreclose 
the leg isla tu re  from  delegating  au thority  to  
an  agency to m ake ru les affecting  the 
sam e to p ic  

This co u rt h u  soundly rejected such an  
argum ent. In K tllg  a  ZamartUo, 486 
P 4 d  906 (Alaaka 1971), w e stated:

W han adminis tra tive rule-m aking is 
based upon d e a r  au th o rity  from  the  leg ­
isla ture  to  form ulate policy m the  adop­
tion o f  regulations, the  rule-m aking ac ­
tiv ity  takes on a  g n i i i  le g is ls tin  a sp e c t 
We have held t h a t  u n d er pro p er stan ­
dards. such delegations o f legislative 
pow er to  adm inistrative ag en d as are  coo- 
s titu tinoal. B o tk l  a  S a k e  Jet Room, Inc. 849 P 4 d  585 (A laaka I960).

Id. iM  P 4 d  a t  900.
In  B otkl, tha follow ing language ap-

not ahow a th e  eu ep aflfag  in te re s t req u ired  pears:

ti— I rwwrlcriae —  i  mi i ■  is  b e  battel
a  m tr. too rjd  un . im -H uu-t* iw )  

ao ujaaaa iv ^ m -a x  u  im . the
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[FJrtrm ion is m ads [in tha A laaka Consti­
tution] fo r creation by the leg isla tu re  of 
regu la to ry  agencies th a t a re  not u n d er 
the su p c r/ttio u  of the executive. A laska 
C o n s titu t 'd , A r t  111. f f  22. 24, 26. 
Such ag en d as  would obviously have the 
function o f exercising au thority  and con­
trol in places w here the leg isla ture  has 
decided not to  exercise all the  au th o rity  
and control itself. This would be a  del­
egation o f legislative power and the con- 
stitntion provides fo r i t  

Id. 349 P.2d a t  688 (footnote in teg ra ted  into 
text).

The th ree  percent provision o f fo rm er AS 
1545.160 became null and void upon this 
court's  decision in Vogltr I, 651 P 4 d  e t  
5-6. The division's subsequent reg u la to ry  
enactm ents could no t "am end” a void s t a t ­
ute. R ather, tha division stepped in to  
address a  question  regard ing  which the  
legislature implicitly d ed ded no t to  ex e r­
cise all o f its  au thority  and control.

Thus D eN ardo'a argum ent th a t  the  divi­
sion generally  h as  no pow er to m ake elec­
tion laws i t  w ithou t m e rit The leg isla tu re  
is constitutionally empowered to delegate  
legislative au th o rity  to regu la to ry  a g e n d a s
nrvir cirf nmrtma*,

[2] The question  rem ains w hether the  
specific regulation  actually  adopted by th e  
dfvisioo ia valid. Resolution o f  th is  ques­
tion involves a  tw o-part inquiry: f l n t ,  is 
tbe regulation consisten t with and reason­
ably necessary  to  ca rry  ou t the  purposes o f  
the s ta tu to ry  p ro ridooa confer r ing  ru le ­
m aking au thority  o a  the agency,4 and  see- 
ood. ia the  regu lation  reasonable and  no t 
arb itrary . KtUg, 486 P 4 d  a t  81L

The relevan t delegating  s ta tu te  provides: 
The director  (o f  elections] shell provide 
general adm inistrative aupeerk io u  over 
the coodosa e f  m ate  elections. and n a y  
1m m  r e g u M M s  under the  Adn u n k tro - 
tive P iuusdM i l e t . . .  nsoeasary fo r  th e
u t in h iU l i , r f w  g f

A3  15.15410. The dskgation  o f  au th o rity  
k  fu rth e r  tainted by the APA:

I t  by express o r  implied term s o f  a  s ta t ­
ute, a  s ta te  agency has au thority  to 
edopt regulations to implement, in te r­
p re t  m ake specific o r  otherw ise carry  
ou t the provisions o f  the  s ta tu te , no re g ­
ulation adopted is ra h d  or effective u n ­
less consisten t w ith the  s ta tu te  and rea­
sonably necessary  to  carry  o u t the p u r­
pose o f  the  s ta tu te .

AS 44.62.030. Thus, 6 AAC 25.160 was 
valid if it w as consistent w ith re levan t s ta t­
u tes and reasonably  necessary  fo r the ad- 
m inistration o f  s ta te  elections. A fte r Vo­
g l tr  /, there  w u  no effective s ta tu te  gov­
erning tha num ber o f s ig n a tu res  required 
(or a  nom inating petition. M oreover, the 
legislature had  previously expressed its de­
sire to place som e limitation oo a c c e u  to 
the gubernatoria l ballot by onsj-ring fa rm er 
AS 1545.160. We recognized th k  u  a  
legitim ate concern in no ting  ‘t t j b a t  l a s s -  
d ry  list* ballots discourage v o te r partic­
ipation and  confuse and  fru s tra te  those 
who do participa te ."  V ogltr L, 651 P 4 d  a t  
5, quoting L u b in  v. PnnisA. 416 U JL 709, 
715, 94 a C L  1316, 1319. 39 L E d .2d  702, 
706 (1974). In  addition, the  leg isla ture  h u  
confirm ed its  continued approval o f the  pol­
icy o f tain ting  a c c e u  to the  ballot by enact­
ing the  new  AS 1545.160, which k  v irtually  
identical to  6 AAC 25.160. Thus, 6 AAC
25.160 did n o t conflict w ith any  s ta tu te  in 
e ffec t and  w u  coce k te u t w ith the ex­
p ressed  legislative in te n t 

M oreover, by implicitly approving a  one 
percen t v o te r s ign a tu re  requirem en t in Vo­
g l t r  I. we havo already  found the  ro le  to  be 
n e ither unreasonable nor a rb itra ry . Vo- 
g l t r  I  661 P 4 d  a t  6-6.

6 AAC 22.160 w u  validly enacted. De- 
N ardo faded to  comply therew ith  a a d  the 
o m n o Q  p r u p s n j  i w j ^ c u c  u m  D O B B D L i z n f  

petition.

IL  ISSUES RELATING TO ACCESS OT W R IT E -IN  CANDIDATES TO 
VOTERS.

Tbe superior cou rt concluded th a t  k n e e  
re la ting  to  the  proprie ty  o f  the division's

4 Th*» i f M  ef rrrtev Imm-m Am the ligdi— a. O tT O i *  til.
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alleged re fu sa l to include w nte-in candi­
dates in vo te r inform ation pam phlets w are 
no t rip* fo r  dedaion- These issues w arc 
d k m ri—H w ithou t prejudice. A t the  time 
o f th e  bearing- on D aN ardo 's “w rit o f  m an­
dam us,”  the pam phlet deadlines w ere still 
m onths sw ay.

A pparently , the  only pertin en t informs* 
don before  tha superio r cou rt w as DaNar* 
do 's a ffidav it which sta ted : ‘'Unofficially 
th ro u g h  the  Division o f  Elections, M r. De* 
N ardo  w as inform ed th a t  a  write-in candi­
d a te  would no t have access to  the  election 
p a m p h le t"  In its  o ra l decision, the  superi­
o r co u rt d eferred  the issue o f write-in can­
didate access to  the vo ter inform ation 
p a m p h le t and invited each aide to  brief the 
question.

(21 D aN ardo chose to  appeal ins tead, 
a rg u in g  th a t  th e  dism issal w ithout preju­
dice w aa e rro r  because tbe accaaa issue 
w as 'in e x tr ic a b ly  intertw ined '’ w ith the  
nom ination petition question. I t  canno t be 
determ ined  from  the record, how ever, 
w heth er D eN ardo in fac t a tt em pte d to 
w ag* a  write-in cam paign. I t  is th u s im­
possible to  discern tlie fac tual pos tu re o f 
th is  claim . I h e  superio r co u rt w isely rec ­
ognized this claim as unripe fo r  judicial 
determ ination  and  declined to  address i t  
W e do likewise.

U L CONCLUSION.

I h e  division o f election! acted  w ithin the  
scope o f  the  au th o rity  delegated  to  i t  by  
the  leg is la tu re  w hen i t  enacted 6 AAC 2&.- 
160. D aN ardo failed to  com ply w ith its  
provisions  and the division properly  re jec t­
ed  his petition. The su p erio r co u rt co n ee t-  
ly  found  th a t  D eN ardo’a d ah n e  re la ting  ta  
U s w rite-in candidacy w ere no t ripe fo r  
review .1

T he sep esiur  co u rt's  derision te AF- 
FIRM ED.

ft. TfcedMSbe she wfMS ites DaMarterii date 
h —  Is rtew t i  oat dfcpoMdae nwwitte*

Carlo* JtODBIQUSZ, Appellant, 

f.

STATE o f A laska. Appellee.

No. A-ttS.

C ourt o f  Appeals o f Alaska. 

A ug. 7, 1987.

D efendant w as convicted in the Superi­
o r  C ourt, Third Ju d id s l D istrict, R«>ph E. 
Moody, J . ,  o f lewd and lascivious acta to ­
w ard children and contributing to delin­
quency o f a  m inor. D efendant appealed. 
The C ourt o f  Appeals, Costs, J ., bald that- 
(1) testim ony o f expert on sexually exploit­
ed  children w as admissible; (2) testim ony 
o f police officer! called by defendant waa 
n o t adm issible; (5) sentence fo r  a ttem pted 
rape  w as e reee s ive; and (4) defense coun­
se l w as no t ineffective.

A ffirm ed in pert, and reversed and re ­
m anded in p e r t

L  C rim in a l L aw
Testim ony by expert w itness which 

provides usefu l background iaform ttioo  to  
a id  ju ry  ta  r ra ln a tin g  testim ony o f m o ther 
wi t ness is  adm issible

2. C rim in a l L ew  « M II
Testim ony o f  social worker, to t in  e f­

fe c t th a t  testim ony  o f alleged sexual abuse 
victim s w as con sis ten t  with pa tte rns czhib- 
itod by  sexually  arplnftad children be bad 
observed  whfis wor king  with children who 
o m  m m  trptifag uzroofs cmjci pornof rs- 
pfay o r  p rostitu tion  aad  child sex  rings, w as 
ed m k sihla a s  background information.

X. le f a a te

TW thnony o f  polios officers, who had 
bean ia  d e tin d e a t 's  b o a s  sppraxhaetely  
f ir*  years before trial aad  who dki ao t 
o a k a  thorongh search of defendant's re s i­
dence, to  th e  e ffec t th a t they bed no t s e n  
d ra g s , pornography , o r  fD m m akfeg equip-

dhe ve*4ky ef dhe lep^deu we 4e ael addkwae
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You requested our advice concerning a number of issues 
that are related to proposals by the m a jo r political parties in the 
state to close their primaries to members of competing political 
parties. Because you need this m emo ran dum  to help prepare for a 
meeting of the House State Affairs Committee to be h e l d  on 
November 13, 1991, we limit our opinion to your question concerning 
the power of the director of the div isi on of elections to implement 
a closed primary by administrative regulation. It is your intent 
to administer a primary election that is consistent with the right 
of free association accorded to political parties even if 
provisions of state law applicable to the administration of primary 
elections permit a voter to cast a ballot that sets out candidates 
without regard to party affiliation.

You propose to establish ne w  primary election procedures 
at the earliest possible date. You would like to implement new 
primary procedures early in the 1992 general election year. 
However, your timetable may be too aggressive to assure t h a t  the 
new procedures are properly supported by statute and regulation. 
The legislature would be unable to convene, consider, and enact 
amendments to the election code if there is not sufficient 
authority to accomplish your goals.

Your concern is whether the director may proceed in the 
absence of amendments to the election code to change primary 
election procedures and prescribe the form of the ballot so that 
the political parties control who may nominate candidates. We 
believe that it is prudent for the div isi on to expeditiously pursue 
a resolution of the closed primary question both legislatively and 
by administrative means. Unlike tha previous administration, you 
wish to acquiesce in the desire of a political party to nominate 
candidates using a primary ballot that say be voted only by persons 
admitted by the party. While we believe that there remains some 
question as to the proper interpretation of the rules of the 
Republican Party of Alaska, you can clarify this interpretation 
through the adoption of administrative regulations. However, 
before this can be done, it must be determined whether the division
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haa sufficient authority to adopt regulations that establish a 
closed primary election.

Existing lav requires the division to prepare the primary 
ballot in a certain manner. Tha election code provides:

The primary election ballot shall be prepared and 
distributed by the di rec tor  in tho manner 
prescribed for general election ballots except as 
specifically provided otherwise for the primary 
election. The director shall place the names of 
all candidates who have properly filed in groups 
according to offices filed for, without regard to
p a r t y  a f f i l i a t i o n .

AS 15.25.060 (emphasis added). The foregoing provision appears to 
preclude the use of sopaj te ballots that are limited solely to the 
candidates of a single pc .itical party. It must be remembered that 
this provision vas added to the election code to end tha practice 
of presenting a ballot that required voters to vota only for the 
candidates of one political party. Elsevhere, the election code 
grants the director of the division elections the power to

prepare all official ballots to facilitate 
fairness, simplicity, and clarity in the voting 
procedure, to reflect most accurately the intent of 
the voter, and to expedite the administration of 
elections.

AS 15.15.030. The code also grants the director the power to 
"determine the size of tho ballot, the type of print, necessary 
additional instruction notes to voters, emd other similar matters 
of form not provided by lav." AS 15.15.030(1).

Tha provisions of the election code that arn specific to 
the form of the primary election ballot are probably void when the 
members of a political party desire to restrict those who may 
associate vit h them for the purpose of nominating candidates for 
public office. The United States Supreme Court reaffirmed the 
First Amendment rights of political parties to be free from 
statutes that restrict their povrx to associate with whomever they 
wish when nominating candidates. Tashiian v. Republican Partv of 
Connecticut. 479 U.S. 208 (1986).

Thera appears to be no overriding state interest that can 
be articulated to perpetuate an open primary system when recognized 
political parties adopt conflicting rules. Hovavar, it is unclear 
hov the Tashiian decision vill be applied to the type of open 
"blanket" primary required by existing state lav. it is possible, 
though not probable, that a court vo uld find chat an open "blanket"
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primary does not burden associational rights. Until there is a 
federal case on point, this eventuality cannot be ruled out. it is 
also possible that AS 15.25.060 can be construed to apply only when 
political parties have not exercised their constitutional rights to 
limit access to the nominating process. One thing remains certain; 
it vould be advisable to amend AS 15.25.060 to allow for the 
implementation of associational rules of political parties that do 
not infringe upon legitimate state interests in the administration 
of elections.

Evan though Tashi ian places heavy emphasis on the 
associational rights of political parties, ve believe there may be 
an overriding state interest in having the parties act promptly and 
vith clarity in the way they define who may associate vith them. 
Tha U.S. Supreme Court has acknowledged that "it is clear that 
preservation of the integrity of the electoral process is a 
legitimate and valid state goal." Rosario v. Rockefeller. 410 U.S. 
752, 761 (1973); see also, American Partv of Texas v. W h ite . 415
U.S.767, 779 (1973). State lav may interfere vith a political
party's internal affairs when necessary to ensure that elections 
are fair and honest. Storer v. Brow n. 415 U.S. 724, 730 (1973).

We reviewed a draft committee substitute currently under
consideration by the House Stata Affairs Committee. This bill 
vould require political parties to adopt and deliver any party 
rules that vould materially affect the nominating process by March 
1 of tha primary election year. The purpose of imposing a deadline 
for action is to permit preclearance of the change in voting 
requirements by tha U.S. Justice Department, allov for voter 
education, and give adequate time to the division of elections to 
implement the changes. While these interests appear to be 
compelling, it is possible that a minor, recognized political party 
could contest the validity of the March 1 date. Thrrs is precedent 
for the proposition that early deadlines for the declaration of 
candidacy improperly restrict free speech and associational rights 
of nonparty candidates. Sigler v. S t a t e . 3AN-88-0695 (Alaska 
Super. Mem. of Decision, Sept. 12, 1988). The harm encountered in 
slaler was that the early declaration date improperly distanced 
nonparty candidates from tha time of spirited public debate and the 
resultant attention of voters. Perhaps a minor recognized party 
could argue that it should be allowed to adopt rules which permit 
it to nominate candidates by convention hold at or near the filing 
deadline for candidates for reasons similar to those advanced by 
s l ale r. We believe that tha concept of a deadline is supportable 
as a reasonable burden calculated to promote tha electoral process. 
However, the division must fully document reasons for the cut-off 
data. The documentation vill be essential in upholding tha state's 
burden of proving that there is basis for the restriction.
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Baaed on the foregoing, ve conclude that existing 
provisions of tha election code specifying the content of the 
primary election ballot are not operative when a political party 
opts to close its primary. In the absence of a specific statute, 
sufficient authority exists for the director to administratively 
implement new procedures for a closed primary. The basic standard 
applicable to the power of an administrative ag enc y to adopt 
regulations is set out in the Administrative Procedure Act (APA). 
The APA provides:

If, by express or implied terms of a statute, a 
state agency has authority to adopt regulations to 
implement, interpret, make specific or  otherwise 
carry out the provisions of the statute, a 
regulation adopted is not valid or effective unless 
consistent w ith  the statute and reasonably 
necessary to c a rr y out the purpose of the statute.

AS 44.62.030. The di rec tor  is given broad legislative p ower to 
adopt administrative regulations. She may "adopt reg ulations under 
the Administrative Procedure Act (AS 44.62) nece ssa ry for tha 
administration of e l e c t i o n s .” AS 15.15.010. Gi v e n  our 
determination that Tashiian makes AS 15.25.060 inoperative under 
certain conditions, it appears that AS 15.15.010 grants sufficient 
authority to implement a closed primary by administrative 
regulation. Sfifl, e .c r .« Denardo v. Stata. 741 P . 2d 1197 (Alaska 
1987) (regulation requiring independent gubernatorial candidates to 
submit nominating petitions signed by one percent of qualified 
voters held to be valid w h e n  adopted after court found statutory 
requirement void).

We vould be r emiss in our duties if ve d i d  not point out 
that contrary legal arguments could be made. It could be argued 
that the existence of AS 15.25.060 makes it plain the legislature 
did not intend to commit the formulation of the pri mar y ballot to 
agency discretion. S u p p o r t  for this argument can be found in 
AS 15.15.030(1), vhich all ows  the director to determine matters of 
ballot form "not provided by law." Tha intent to commit to agency 
discretion is a necessary element for determining whether a 
regulation is valid. Kelly v. Zamarello. 486 P.2d 906, 909 (Alaska 
1971). We believe that a cou r t  vould defer to the broad grant of 
legislative rule-making p o w e r  conferred by AS 15.15.010, especially 
if the legislature fails to amend the election code after given a 
reasonable opportunity to do so. Hovever, the fact that the 
regulations could be qu e s t i o n e d  justifies tha effort to have the 
legislature take action to amend the election code.
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W e  hope this memorandum will assist you in presenting 
your comments to the House state Affairs Committee.

E l i z a b e t h  A. Ziegler

Our F i l e  *i 663-92-0209
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2 /-)/.»!a /W L(f, c L \ i*»im >l/Ĵ A J u t  '*' * V 5i,./r yv Vi j w- y/ ry <■>072 &
3 ,7' -• [ ■ / & * - V /c > f r y 2 t y ? 'Ẑ - ’ ? 7 * 7 S z '>
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R e p r e s e n t a t i v e  G e n e  K u b i n a ,  C h a i r

DATE: February 5, 1092 PLACE: Capitol Room K12

SUBJECT OF MEETING:
(ICR 16 -  R e la t in g  to Bone Marrow Donor Week
HU 327 -  R e la t ing  to Primary E lec t ion s
HU 301 -  R e la t in g  to Regular L e g i s l a t i v e  S e s s i i i s
IIB 328 -  R e la t in g  to Pub l i c  Comment on Proposer

Regu la t ions

DO YOU WANr WHAT SUBJECT/
NAME REPRESENTING BUSINESS/PERSONAL MAILING ADDRESS ZIP (II) PHONE (W) PHONE TO TESTIFY? WHICH BILL?
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H o u s e  S t a t e  A f f a i r s  C o m m i t t e e

DO YOU WANT WHAT SUBJECT/
NAME REPRESENTING BUSINESSyPERSONAL MAILING ADDRESS ZIP (H) PHONE (W) PHONE TO TESTIFY? WHICH Bit L?
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H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  

R e p r e s e n t a t i v e  G e n e  K u b i n a ,  C h a i r

DATE: M.ircli 4, 1992 PLACE: Capi to l  Room IPX

SUBJECT OF MEETING:
III) 195 -  Re la t ing  ro Campaign Finance Ri 
IIB 300 -  Re la t ing  to  Approp: Study I’ rIv| 

S ta te  Serv lceu 
IIB 332 -  Re la t ing  to Reporting/Campaign 

Financing -  Al’OC 
HB A59 - - K f l . n  Im- til Ii.i1.n-i.','. ul 1-y.iT.m 1

f  orm 
at 17.1 ng|
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(7)

Judiciary

Finance

: )USE c o m m it t e e  repo : :
Dale Referred: May 14. 1991 FURTHER REFERRALS:

Date of Cbmmiticc Action:

The STATE AFFAIRS Committee considered: HB 328

HOUSE BILL NO. 328 PUBLIC COMMENT ON PROPOSED REGULATIONS

“An Act relating to the notice and public comment requirements for the adoption, amendment, and repeal of 
regulations

RECOMMENDATIONS: ,  x
be replaced with C.S*>3 321
( ] have attached amendments^)

01 do pass 
( ] do not pass 
( ] no recommendations 
( | individual recommendations 

| J additional referral to the___

1*1 the same title 
J j  a Qgw title

Committee

ADOPTS: leuer of Intent

ATTACHES NE W  FISCAL NOTE<»): l0_,

Ul fiscal impact Ddfi_______________

APPROVES PREVIOUS: 

| 1 fiscal rxxc<s)______

T> CXI ISIS, fiical note f l g , | 1 jfig fiscal note<s)

SIGNING QQ MASS or OTHEA MEC0MHENDAT10NS DNr NM AH
sis /y  /  •

ju / Jzs * s **

- - L

y ? : T (y / y

^'7~!MAAUa/2 — 1

M U

CHAIM HAS' 1 SKiNAtVME
i t ?  A ) .



• S T A T E  O F  A L A S K A

1 9 9 2  L E G I S L A T I V E  S E S S I O N DUX NO. HB 328

Revision Dale: 

Title:
24.Jan.92

Notice f t  Public Comment
Department Affected: Natural Resources
DRU: Management & Administration

Requirements Components: Commissioner’s Office
Sponsor
Requestor:

Judiciary

House State Affairs COMPONENT SERIAL NO. 423

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY9H
PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0 0 0 0 0.0 0.0

CAPITAL

REVENUE 
Funding Source:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER 
Funding Source:
TOTAL Oi) 0 0 0 0 Oi) 0 0 Oi)

POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

Estimate o f  Cscrrct year tm p x t

ANALYSIS (Attach a separate page 1/ necessary)

Prcjurrd  by: Carol W i t i^  Phce.e: <65-2400
Da*: 24.Jm«:

r j c p  -------------
Appro»ed by Com m issioner Ho t U C  U r m f  D itr  24-j>n-92
Agency: Department e t Nar-«eil Restorers

D u uitv tw c(bypreparer) : L eg isla to r Finance. R guU bse Sponsor. Requestor.OM D.
t f l n r n r u n B M E M B c .

REV I05J1 pare  I ot !
-  riS C A L  KOTtS



R ovision  D ate :_____________________________________
Title: "A n A ct ro ln tln g  to  Ih o  n o t ic e  a n d

S T A T E  O F  A L A S K A

1992 LEGISLATIVE S E S S I O N

p u b lic  c o m m o n t r e q u ir e m e n ts  lor... r e g u la t io n s .  
S p o n so r: H o u so  J u d lc ln ry  C o m m ltto o

R o q u o slo r: H o u so  S ta to  A ffairs________________

BILL N O  : HB 328

D e p a rtm e n t A ffec ted : L a b o r
B R U : All__________________
C o m p o n o .it: All

C O M PO N EN T SER IA L NO.

O PERA TIN G FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

P E R SO N A L  S E R V IC E S
TRAVEL
CO N TRA CTU A L
S U P P L IE S
EQ U IPM E N T

L A N D A ST R U C T U R E S
G R A N TS.CLA IM S
M ISC ELLA N EO U S
TOTAL O PERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0.0

CAPITAL

REVENUE 
FUND SO U R C E:

G EN E R A L  FUND
FED ER A L FU N D S
O T H E R
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

PO SITIO N S:
FULL-TIME

PA RT-TIM E
T E M PO R A R Y

Estimate ot current yoar impact Non©

Prepared by; A rbo W illiam s, S p e c ia l  A s s is ta n t P h o n e : 46S2700
Division' C o m m is s io n e r *  O ff ic e ^ D a t e : 1 7 4 /0 2

. ..........  _ . .
Approved by CornrTsssionec/Opnn Abshirii, A ctin g  C o m m is s io n e r
Agency: D e p a r tm e n t o f  L a b o r D a te : 1/74*2

DiStrtxjton (by preparer): legniabvo Finance. logrsiative Sponsor. Requestor. OMB. A Impacted Apcncy(ies)

Rev 107/01 t ot 1



Bill N o : Ho u s e  Bill No. 328 D a t e : January 24, 1992

T i t l e :  “ An Act re la tin g  to the  no tice  C o n t a c t :  A rb o  W illia m s

and  pub lic  co m m e n t re qu irem en ts  4 6 5 * 2 7 0 0

fo r the  adop tion , am endm en t, and 

re p e a l o f re g u la tio n s ."

H ouse  B ill No. 3 2e  adds a new  sec tion  to AS  4 4 .6 2  tha t if a s ta te  agency 

re w rite s  a p ro p o se d  re g u la tio n , am endm en t o f a re g u la tio n , o r o rd e r of 

repea l th a t c h a rg e s  the  subs tance  o f the regu la tio n , a m e ndm en t, o r order, 

the  ag e n cy  sh a ll p ro v id e  no tice  and opp o rtu n ity  fo r p u b lic  co m m e n t under 

AS  4 4 .6 2 .1 9 0 ,  4 4 .6 2 .2 2 0 ,  and  4 4 .6 2 .2 1 0  fo r th o  re w r it te n  re g u la t io n , 

am endm en t, o r o rde r of repea l.

HB 3 2 8  w ill re q u ire  a gen c ie s  to p ro v ide  no tice  and  o p p o rtu n ity  fo r puo lic  

c o m m e n t if a s u b s ta n t iv e  ch a n g e  is  m ade  to  p ro p o s e d  re g u la t io n s , 

a m e n d m e n ts  o r o rd e rs  o f repea l. The  D e p a rtm e n t o f L a b o r c u rre n tly  

fo llo w s  a p o lic y  th a t re q u ire s  n o tic e  a nd  p u b lic  c o m m e n t w h e n  a 

s u b s ta n tia l c ha nge  is m ade  to its  p roposed  re g u la tio n s . A s ch a n g e s  tha t 

a ffe c t th e  s u b s t a n c e  o f the  re g u la tio n , a m e n d m e n t, o r o rd e r a re  not 

de fin ed . HB 3 2 8  does  not p rov ide  adequa te  d ire c tio n  to  th e  D epa rtm en t to 

re v ise  its  c u rre n t p ra c tice . T he re fo re . HB 3 2 8  w o u ld  h ave  no a p p a re n t 

e ffe c t on the  D epa rtm en t's  regu la tion  p rocedu res .

APPROVED:

Joibn A. A bsh ire . A c tm g C o m m iss ione r 

p a rtm en t of Labo r

P O S I T I O N  P A P E R / D e p a r t m e n t  of L a b o r



FISCAL N O T E

S T A T E  O F  A L A S K A

1992 LEGISLATIVE SESSION

Revision D ata : __________________

Title: . An Act idAlino IQ public
n o tice  o l o fQ ooaed  ig g u la tio n a .
S p o n so r:

R equesto r:

Houae Judiciary.
H o u se  S to le  A ffoirs

BILL NO. _Ufl.32a.

D ep o rtm en t A lfe c te d :

BRU: D PS S ta te w id e  .S u p p o rt
Eublic Safely.

C o m p o n e n t: Commiaaioner’i Qllice

COM PONENT SERIAL NO.

EXPENDfTURESFREVENUES: (T h o u san d s  of Dollars) (inflation n o t  included)

OPT RATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -O- -0- -0- -0- •0-

CAPITAL -O-

REVENUE -0- -O- -o- •0- -0- -o-

FUND SOURCE:

FUNDING: (T h o u sa n d s  o f  DoOars)

GENERAL FUND

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL -0- -O- •o- -0- -0- -o-
POSITIONS:

FULLTIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

E stim ate  of c u rre n t y e e r im p ac t:

ANALYSIS: (A tta c h  a s e p a ra te  p a g e  if n e c e ssa ry .)

It is im possio le  to  p re d ic t h o w  o fte n  su b s ta n tiv e  c h a n g e s  requiring  ~re-not»ca* of 
reg u la tio n s u n d e r  th is  b i l  w o u ld  be  m ade.

Prepared By. Gayle A . Hnietait------------------------------------------------------  Phone: 465^1322
Division Cnmminioner a Otfire . . .      Date: 1 /2& 92
* . .  t  R ichard L. B urton
A pproved  by C o m m issio n er

i Q K k a    . . . .____________________  Da

Agency: — Department nf Pubhc Safety_____________________________________  Date:
Pm rS o w  O f I l * |  An . S» . R h w i v .  O M iW .  ©•» l * r *  OU . 4  I n f M i t l  * ( i » i t U i I

iwv tory/tt



ST A T E  O F  A L A S K A

1992 LEGISLATIVE SESSION

Revision D ale:___ ________________________
Not ice and Pub l ic  Comment 

Requirements f o r  Regu la t ions
S p o n so r: (H) J ud ic ia r y___________
R equesto r: S ta te  A f f a i r s

FISCAL NOTE

jMt 2  8  '992

BILL NO. HB 328

D ep artm en t A ffec ted : Environmental Conservat ion 
BRU; Admin is t ra t ion_______

C om p o n en t: O f f i c e  o f  t h e  C o m m is s io n e r_______

EXPENDITURES/REVENUES: (Thousands of Dolan)
COMPONENT SERIAL N O .

REVENUE 
RJN O  SOURCE:

OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8
PERSONAL SERVICES 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

  I _ L  '' L  ~ X . . ~ .. .L __1

FUNDING: (Thousands of Dolan)

GENERAL FUND 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

POSITIONS:

FULL-TIME 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

PART-TIME

TEMPORARY

E stim ate  of c u r te n t y e a r im p ac t: Son<

ANALYSIS: (A ttach  e  s e p a ra te  p a g e  rf n a c e ssa ry .)

P reperad  By: , j n t c c  A < u lr_______________________________________  P h o n e : * 0 3 -5 0 3 0
Oi vision C oqa le e lone r ’ a O f f i c e  Q ete: \ J 2 1 L H

A pproved  by C o m m issio n er: J a i l  1 L . J  4 v 1JL - --------------------- -X L L -A ^ J ------------------------
A gency : F n v l r o n a e n t a l  tV a t  (o n ___________________ ■ D ate: I H R ! 92______

0* V v w x  '»T a u » m  Lae n* m all a. I Sm w  liaana :«ICS» Oav Lae* OH 4 Usual A|i*mU»*i.

Rav lOTIt



FISCAL N O T E

Revision D ale: ________________________________
Title: Public" Comment on Proposed ~

Regulations.

Sponsor: H° ^ e Judiciary Committee
R eq u esto r  State Affairs

EXPENDITURES/REVENUES: (Thousands of Dollars)

STATE O F  ALASKA

1992 LEGISLATIVE SESSION

BILL NO. HB 328

D epartm ent A ffccled: C om m unity  an d  Regional Affairs
B R U :________________________________________________
C o m p o n e n t:__________________________________________

COM PONENT SERIAL N O .

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0 .0 0.0 0.0 0.0 0.0

1 CAPITAL I I I I I I I

REVENUE
FUND SOURCE:___________ _______________ ______________________________________

f

FUNDING: (Thousands o f  D ollars)

GENERAL FUND 0.0 0 .0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 0.0 0 .0 0.0 0.0 0.0 0 .0

POSITIONS:

FULL-TIME 0.0 0 .0 0.0 0.0 0 .0 0.0
PART-TIME
TEMPORARY

Estim ate o f  cu rren t year im paci:

P repared  By:
Division: ___________________ A dm inistrative Service* Division  D ale: .. . j J j S j I j A

("L ct'A./ j

I h i 192A pproved by C om m issioner __
A*«"cy: D epartm en t o f  C om m unity an d  B w o n a l  Affairs____________  D ate:

Diitoibvllon (by prryiiNl: Irg. Ik, lf|itljdt* SpMW, (tqiKtlw, OMI/Dil, Ca«. Irjii Of r, t  InyMtrd A|mylnl.
k r »  1 0 / 7 / S 1  r * f  I 1



S T A T E  O F  A L A S K A

1992 LEGISLATIVE SESSION

Revision D ole: D epartm ent A ffec ted : Education

BILL NO. HB 328

9

nttii; An Act relating to the notice and rrh. Executive Admlnlst.rat.inn 

public comment requirements for the_ado£tion,comoonent: Executive Administration
aniendl̂ jD îofJrt repeal of regulations.

Judiciary CommitteeR equestor: COMPONENT SERIAL N O .
blate Affairs 

EXPENDITURES/REVENUES: I T h o u sa n d s  o f D o la n )

OPERATING FY 9 3 FY 9 4 FY 95 FV 9 6 FY 9 7 FY 9 8
[PER SO N A L SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

e q u i p m e n t •

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0

CAPITAL

REVENUE 
FUND SOURCE: -

FUNDING: (T h o u san d s of D o la rs )

GENERAL FUND 1

FEDERAL FUNDS

OTHER
FUND SOURCE:

•

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME

p a r t -t im e

t e m p o r a r y 1- ■- t

E iw nete  o f c u rra n t year im p act:

ANALYSIS: (A ttach  a s e p a ra te  p eg#  if n e c e s sa ry .)  - .
The Department currently confers with the 

Attorney General's Office to determine if rewriting changed the "substance" of 
•vgulations. If tbe answer is yes, the public notice proces-, renewed.

Prepared By: - ^ b e r _____________

C w inon: Conrlssioner's Office

P h o n a j

D ata:

465-2300

Approved by  C om m issioner: 
A gency: E d u c a t io n

/,/f. /  * I u  Jerry Covey

D ata:

1/24/92_

Cc

1/24/92

> i V w  iWt ( e  1 ^* ||«V «  •« » « •(<  OMBCM 0*v L*e« M ..  I  Im m cM
w. 107*1 » • «  _L



' ^ FISCAL NOTE-

STATE OF ALASKA 
1 9 9 2  LEGISLATIVE SESSION

R evision D ote: _________________

BILt- N O -  HB 32g

Title: . .  r e l a t i n g  t o  th o  n o t i c e  nnd

D ep o rtm en t A ffec ted :
BRU: L e g a l  S e r v i c e s

H c g f ln tm e n t .o f  I.nw

O p e r a t l o n ap u b l i c  com m ent r e q u i r e m e n t s . . . r e g u l a t i o n s . 'fcom ponont:

S p o n so r: H o u se  J u d i c i a r y  C o m m i t t e e ____  _________________________

R e q u e s to r: H o u se  S t a t e  A f f a i r s  C om m it t e eCOM PONENT SERIAL N O .

EXPENDITURES/REVENUES: (T h o u san d s  o f D o in rs)

OPERATING FY 9 3 FY 9 4 FY 95 FY 9 6 FY 9 7 FY 9 8

PERSONAL SERVICES 1

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

G RA N TS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING A S *  A A A A A A A A A A A A A A A A A * * * *

CAPfTAL

REVENUE 
FUND SOURCE:

FUNDING: (T h o u san d s  o f  D o la n )

GENERAL FUND A A A A A A A A A A A  A A A A A A A A A A A A A

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

PO SITIO N S:

FULL-TIME A A A A A A A A A A A A A A A A A A A A  | A A A A

PART-TIME !
TEMPORARY

E stim a te  o f  c u rre n t year im p ac t:

ANALYSIS: (A ttach  a se p a ra te  p ag e  if n e c e s s a ry .)

P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

r v  11 « o

P rep a red  By:

Approved bv Commissioner:

K k L J lJ '-i Tx .  TT7J53
R i c h a r d  I . P c R u e a . D i r e c t o r

U l v o  S e r v i c e s  r/ ____________
/ [ - & •

P hone:
Division:  Administrative Services \ /  ___s < - r / j  3«ie:

i 6 5 - 3 6 7 2

January 2&. 1992

Charles E. Col Attorney Ceneral

Agency: apartment of ’..aur Date: January 19'

bvl»K> I S t  k e g . T e i.. l a g i t l t l N a  s p e n t  or R a a u M U V . C M I t l *  Saw.  0 - « . .  1  « M I I W  A ;« n c «  tw a l .

• a *  S 0 / 7 r * l  * » g « al



CONTINUATION of FISCAL NOTF ANALYSIS

For B i l l / R e s o l u t i o n  Ho. HB 328______

This bill amends AS 44.62 to r e quire that w h e n  an a g e n c y  

has p r o p o s e d  adoption, amendment, or repeal of a regulation, the 

a g e n c y  m u s t  go t h r o u g h  a second p u blic review p r o c e s s  if the a g e n c y  

m a d e  s u b s t a n t i v e  c h a n g e s  in the regu lation p r o p o s a l  as a r e s u l t  of 

the initial p u b l i c  review. We cannot p r e d i c t  h o w  oft en th is may 

o c c u r  if this bill is approved. To the e x t e n t  that it c a u s e  

e x t e n s i v e  r e - r e v i e w  by our legisl ation and r e g u l a t i o n s  text editor, 

s i g n i f i c a n t  d e l a y s  in the a d o p t i o n  of r e g u l a t i o n s  c h a n g e s  w i l l  

occur. A t  some point, this c o u l d  result in the d e p a r t m e n t  h a v i n g  

to increase its text editing staff. T h e r e  will l i k ewise be 

a d d i t i o n a l  b u r d e n s  for those d e p a r t m e n t s  that p r o p o s e  new 

r e g u l a t i o n s  or r e g u l a t i o n s  c h a n g e s  that could d e l a y  i m p l e m e n t a t i o n  

of new legislation.

p aga Z of Z



R evision D ate. ----------------------------------------------------
Title: Relating to U>c notice nx l public conmigui_____

requirements for the adoption. amendment & _st*al of rc« .,

Sponsor: House Judiciary Committee______________

R eq u esto r House S u te  Affairs_____________________

S T A jfcQF A L A S K A

1992 L E G k B T t IVE S E S S I O N

F I S C A L  N O T E BILL N O . J U U i L

D cpartm ent A ffected: Commerce & Economic Development

BRU: Occupational 1-iccnslng__________________________________

C om ponent: Administration___________________________________

C O M P O N E N T  S E R IA L  NO.

E xpenditures/R evenues: (T housands o f  D ollars)

O PE R A T IN G FY 93 FY 94 FY 95 F Y J * FY 97 FY 98

PE R SO N A L  SE R V IC E S n o 0.0 0.0 0.0 0.0 0.0

TR A V EL 0.0 o n o n . <>.</

C O N T R A C T U A L 6.5 6.5 6.5 6.5 6.5 6.5

SU PPLIES 1.2 1.2 1.2 1.2 f.2 1.2

EO U IPM E N T 0 0 o n 0.0 0.0 0.0 0.0

LA N D  & S T R U C T U R E S 0 0 " " 0.0 0.0 0.0 0.0

G R A N T S. C L A IM S o n 0.0 0.0 0 0 0.0 0.0

M ISC E L L A N E O U S n n n o n n n n 0.0

TO T A L  O P E R A T IN G 7.7 7.7 7.7 7.7 7.7 7.7

C A PIT A L 0.0 0.0 0.0 0.0 0.0 0.0

R EV E N U E 0.0 0.0 0.0 0.0 0.0 0.0

FU N D IN G : (T housands o f  D ollars)

G E N E R A L  FU N D 0.0 0.0 0.0 0.0 0.0 0.0

FE D E R A L  FU N D S 0.0 0.0 0.0 0.0 0.0 0.0

O TH ER - G F /P R 7.7 7.7 7.7 7.7 7.7 7.7

T O T A L 7.7 7.7 7.7 7.7 7.7 7.7

PO SITIO N S:

FU LL-TIM E 0.0 0.0 0.0 0.0 0.0 0.0

PA R T -T IM E 0.0 0.0 0.0 0 0 0 0 0.0

T E M PO R A R Y 0 0 0.0 0.0 0.0 0.0 0.0

Estimate of current year impact: None

ANALYSIS: (Attach a separate page i f  n e c e s s a ry )
HB 328 amends existing statutes (AS 44.62.200) to require that agencies provide additional 
notices for public comment if a regulation project is rewritten, amended or repealed and the 
content of the project varies from the subject matter that was originally provided in the first 
public notice.

- x f

Prepared By:
Division: Occupational U c m m i____

Approved by Commissioner: ..ffl£SQ A
Agency: Pertnmcot of Commerce & Economic IX *r'«>»*{*-

ShZ I W~*i
Phone:
Date:

465-21-u

m 2 2 L

Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, O M B ,  &  Impacted Agency(ies).

Rev 10/90 Page 1 of 2



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB 328____________

Tire Division of Occupational Licensing produces an nverage of eigh'cen (18) new regulation 
projects each year. Regulation projects are often amended by licensing boards at meetings held 
during the year. Therefore, assuming that at least half of the regulation projects will fall 
under this bill, at least nine (9) projects will require a second public notice. An average of 
400 notices in addition to publication in major newspapers, consisting of at least IS pages per 
project, will also be necessary. This fiscal note addresses the following anticipated costs:

CONTRACTUAL:

Averuge cost of publishing a regulations notice
in three newspapers ($620.00) x 9 projects per year: $5,580.00

Postage for 400 notices on interested persons list: $580.00

Copying costs of the regulation projects: $360.00

Sub-total: $6,520.00

SUPPLIES: Paper, envelopes, etc.: $1,200.00

TOTAL COSTS: $7,720.00

New revenues are not anticipated to be collected os a result of this bill.

page 2 of 2



E s tim a te  o f  cu rran t y e a r  Im p ac t: None

A N A LY SIS: (A ttach  a  s e p a ra ta  p ag e  if n e c e s s a ry .)  W« a t *  u n a b l e  t o  a a t i n a t a  t h e  n u m b e r  o f  
r e g u l a t i o n s  t h a t  c o u l d  b e  a f f e c t e d  w i t h o u t  f u r t h e r  d e f i n i t i o n  o f  " c h a n g e r  o f  s u b s t a n c e '  
a s  s t a t e d  in  S e c .  4 4 . 6 2 . 2 1 5 .  T he e s t i m a t e d  c o n t r a c t u a l  e x p e n d i t u r e s  f o r  f u l l  n o t i c e  
a n d  p u b l i c  p r o c e e d i n g s  f e r  new  r e g u l a t i o n s  I n  t h e  O e p a r t a c n t  o f  R e v e n u e  I s  3 . 0 .  T h i s  
d o e s  n o t  I n c l u d e  t h e  a d d i t i o n a l  p e r s o n a l  s e r v i c e s  t h a t  c o u ld  b e  r e q u i r e d . _______________

P re p a re d  By: ^ d O l ^ D l r e c t o r ____________ Phono: 4 6 5 -2 3 1 3 -------------------------

D iv ision : A d a l n l s t r a t  (v e  S e r v i c e s  D i v i s i o n  v  D ata: J a n u a r y  2 3 .  1992---------lve Se rv ices  D lvLe lon  v />

— V  L * — L . y  --A p p ro v ed  b y  C o m m iss io n e r
A g e n c y : Pcpartaent of  Revenue D ate:

OW**vea* srsewwl: L»*. R», luVitw Spmmmr. M w t mr. OMB.CBR. C*v, l*««. Ofe. & Afwwrtleel.

PUv 10/7/SI

G R A N TS. CLAIMS

MISCELLANEOUS

TO TA L OPERATING

CAPITAL

TRAVEL

CONTRACTUAL

REVENUE
FUND SOURCE:

FUNDING: (T h o u san d s o f  DotLan)

GENERAL FUND 

FEDERAL FUNDS 

OTHER
FUND SOURCE: 

TO TA L

S T A T E  O F  A L A S K A

1 9 9 2  LEGISLATIVE SESSION

0 < L J -  W U . fe  3 1 8

R av ision  D ate : ______________________________
ntio: An Act r e l a t i n g  to the not ice
and pub l ic  comment f o r  regu la t ion s
Sponsor: Jud ic ia ry  Committee______
Requestor: St . i t -  A f f . i t r^_____________

RevenueD e p a rtm e n t A ffec ted :
BRU: Admlnlatrrtt ion and Support

C o m p o n e n t: Admin is t ra t ive  Se rv lcea  D iv i s i o n

COM PONENT SERIAL NO.

EXPENDITURES/REVENUES: (T h ousw ids o f  D ollars)

OPERATING

PERSONAL SERVICES

SUPPLIES

EQUIPM ENT

LAND & STRUCTURES

PO SIT IO N S:



I L N U T E

STATE OF ALASKA 
1992  LEGISLATIVE SESSION

Revision Data:

WLL NO. i l b . 320 

D epartm ent A ffected : Department o f  C o r r e c t i n g

TWe: "An Act r e L i t l n g  to not ice  and BRU: Adm.ni - t rn t lnn nnd Support
comment f o r . . . r e g u l a t i o n s . .

S p o n so r: H ouse  . l u d l c l n r v

C om ponen t: A d r i n l n t r / i t l v e  S e r v l r c s

R eq u esto r: H ouse  S t a t o  A f f n l r s ____________ COMPONENT SERIAL NO. |_

EXPENDITURES/REVENUES: fT houeend* o f O d e n )

OPERATING FY 9 3  FY 9 4 FY 95 FY 9 6 FY 9 7 FY 9 8

PERSONAL SERVICES ■ -
TRAVEL

CONTRACTUAL

SUPPUEf-

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS i
MISCELLANEOUS i

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE 
RJN D  SOURCE:

FUNDING: fT ho u sen d s o f D o * a n )

GENERAL FUND

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:

FULL-T1ME

PART-TIME

TEMPORARY 1 1

E so m ets  of cu rren t yeer im pact:

ANALYSIS: (A ttach  a se p e re ta  p a g e  if n e c e ssa ry .)  T h e  D a p a r t a e n t  o f  C o r r e c t i o n s  g e n e r a l l y  
a d o p t s ,  a m e n d s • o r  a p p e a l s  r e g u l a t i o n s  l e s s  f r e q u e n t l y  t h a n  o n c e  p e r  y e a r .  P u b l i c  
co m m en ts  a r e  g e n e r a l l y  r e q u e s t e d  i n  w r i t i n g  r a t h e r  t h a n  a t  h e a r i n g s .  T h e r e f o r e ,  
a n t i c i p a t e d  f i s c a l  i s p a c t  I s  n e g l i g i b l e .

P repared  By:

Division:

Carl Nicfccl. Qirgctor

Adnlnlstratlve Services
Phone: 

_  Deie:

4 6 5 -3 3 7 6

A pproved by  C o m rm tn o n er:
Department of CorrectionsA gency:

Lloyd Haines. Cownlssloner

____________________________ O ete:
JL

o w v a v w  te* e rw rw i. U «. rv*_ Sn >m > OMBOBB. O#*. U *«. ON, 4
*••10/741 _L_ •*



•Rovlsod Revised FI S C A L  N O T E

STATE O F  ALASKA 
1 9 9 2  LEG ISLA TIV E S E S S IO N

Revision D ate: February  6, 1992
Title: ..re la ting  to th e  n o tice  an d  pub lic  com m ent
rcqtilrc^cnti.for,..r«»laliflni!_________________

Sponsor: M oose lu d ld a rv  C om m ittee______________
R equestor. H ouse S tate Affairs C om m ittee_________

R o v ls o d  

BILL N O . HO 328

Rovlsod

D epartm ent Affected: C om m unity an d  Regional Affairs
ORU: __________________________________________________
C o m p o n e n t:____________________________________________

COM PONENT SERIAL N O .

EXPENDITURES/REVENUES: (Thousands of D ollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 1 V «)ll
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING •0 •0 •0 •0 •o •o

CAPITAL I I I I I I

REVENUE 
FUND SOURCE:

FUNDING: (Thousands o f D ollars)

GENERAL FUND •o *0 •o •o •o •o
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL •o •o •o •o •o •o

POSITIONS:

FULL-TIME •0 •o •o •0 •<t •o
PART-TIME
TEMPORARY

Estimate o f  cu rren t year im pact:

A N A L Y S I S :  ( A t t a c h  a  tepara le p a g e  W  n e o r u a r y . )

II h  im poei ibte to d e t e r m i n e  

w h e t h e r  draft reg-jfatiorM a r *  c h a n g e d  

l u b U a n c r  » o « U  (rigger Ifta r e n o t k e  a n d  Ihr e m i t  o f  r e e d  vrftking.

r p a g e  rr n r c e t u r y . i

th* true i m p a r t  ot thi* bill b e c a m e  that will d e p e n d  o n  Ihr a m o u n t  o l  regulatory e c t m l y  in a n y  g i v e n  year, a n d  

h a n g e d  d u r i n g  Ih e a d o p t i o n  pr ocrt*. T h a i  i m part , a* we ll aa delay, c o u l d  b e  c o m l d e e a b l e  tint* a n y  c h a r g e  in 

r o t k e  r e q u i r e m e n t  a n d  the t o r  It o f  re a d v e r t i n g .

P repared  By: ( 9 1   W A T O fl.
Division:  A dm lnjr t f i t iV tS ttr if f l-g fa r i& fl__________________ D ale: _  £ J J U f} 2 .

A pproved by C o m m issio n er “C *  x ^ _________________
Agency:  g r a f t ™™! gf C y n m u o jiy  i f r f  S g j t t M l M i h l   0 * \r . ____ ___ I ___' A t X ______________

O i i t r l b o U u n  (by p r e p a r e r  h  leg. f i n ,  I r f p d e N t e  Sp o n a o r ,  I n p n t o r ,  O W S / D I I ,  C m .  l e g h -  O f f ,  I  I m p a c t e d  Agenrytie*).

■ e v  1 0 / 7 / 1 1  f a c e  I o f  t



WORK DRAFT WORK DRAFT WORK DRAFT

7-LS1317VD
Bannister

2/11/92

CS FOR HOUSE BILL NO. 328 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

S ponsors): HOUSE JUDICIARY COM M ITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the notice and public comment requirements Tor the adoption,

2 amendment, and repeal of regulations."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4  • Section 1. LEGISLATIVE STATEMENT OF INTENT. The phrase "significant change in the
5 substance" is not defined in AS 44.62.215, enacted by sec. 3 of this Act, because under the principles
6  of administrative law the courts have deferred to the interpretation of the executive branch on what is
7  considered a significant change and have balanced this decision with the public's right to know.
8 • See 2. AS 44.62.200(b) is amended to read:
9 (b) A regulation that is adopted, amended, or repealed may vary in content from the

10 summary specified in (a)(3) of this section if the subject matter of the regulation remains the
11 same and the (ORIGINAL] notice was written so as to assure that members of the public are
12 reasonably notified of the proposed subject of agency action in order for them to determine
13 whether their interests could be affected by agency action on that subject.
14 • See. 3. AS 44.62 is amended by adding a new section to read:

.1. CSHB 328< )
r*»f tz z u n z  T trr tM c x rm j



1 See. 44.62.215. SUPPLEMENTAL NOTICE AND PUBLIC PROCEEDINGS, (a)
2 Notwithstanding AS 44.62.200(b), if a state agency rewrites a proposed regulation, amendment
3 of a regulation, or order of repeal after the agency has complied with AS 44.62.190, 44.62.200,
4 and 44.62.210, and if the rewriting is a significant change in the substance of the regulation,
5  amendment, or order, before adoption tlie agency shall provide notice and opportunity for public
6  comment under AS 44.62.190,44.62.200, and 44.62.210 for the rewritten regulation, amendment,

7 or order of repeal.
8  (b) If a state agency docs not provide the notice and opportunity lor public comment
9 under (a) of this section for a rewritten proposed regulation, amendment, or order of repeal, the

10  agency shall prepare a written explanation of the reasons why the requirement of (a) of this
11 section docs not apply. When the final regulation, amendment, or order of repeal is published
12 in the Alaska Administrative Journal, the lieutenant governor shall include the agency explanation
13 with the text of the regulation, amendment, or order of repeal.
14 (c) Notwithstanding AS 44.62.300, if a court determines that notice and an opportunity
15 for public comment was required under (a) of this sec m for the rewriting of a proposed
16 regulation, amendment, or order of repeal, and if the state agency did not provide the notice and
17 opportunity for public comment, the court may order the relief that is appropriate under the
18 circumstances, including the invalidation of the regulation, amendment, or order of repeal.
19 (d) This section docs not apply to regulations
20 (1) adopted by the Board of Fisheries or the Board of Game;
21  (2) adopted under AS 44.62.260 to make emergency regulations permanent; or
2 2  (3 ) that arc necessary to meet federal requirements.
23 * See. 4. This Act applies to the adoption, amendment, or repeal of a regulation if the initial notice
24 under AS 44.62.190 of the adoption, amendment, or repeal is given on or after the effective date of this

25 Act

W O R K  DRAFT WORK DRAFT WORK DRAFT

CSIIBJ2* ) •2*
: t u r t s  r t r r  t u c u n s s ]



/
/  WALTER J  HICHEL. GOVERNOR 

REPLY TO

□ 1031 w*in a v e n u e  s u i t e  xo
ANCHORAOE. ALASKA 99S 0 II994  
PHONE: (OOP) 2761550  
FAX (907) 2 /6  * 9 7

□  KEY B A N K BUILO lNQ
100CUSHWA N S T  S U ITE 400  
FAIRBANKS. ALA SKA 99701-4679 
P H O N E  ( 9 0 7 ) 4 5 2 1 6 6 6  

FAX  ( 0 0 7 ) 4 5 6 1 3 1 7

8  PO BOX K -S T A T E  CAPITOL 
JU N E A U  ALA SKA 9961IO X O  
PHONE (907) 4650600 
PAX (907)4635295

Hon. Dave Donley 
Hon. Max Gruenberg 
Alaska State Legislature 
House of Representatives 
P.O. Box V
Juneau, Alaska 99611

Dear Representative Donley and Representative Gruenberg:

Hayden Kader. stopped by and asked me to provide comments 
in writing on the most recent proposed committee substitute for 
HB 329 (relating to the notice and public comment requirements for 
the adoption, amendment, and repeal of regulations).

While the proposed committee substitute is an 
improvement, I continue to have legal concerns which I raised at 
the committee meeting.

I have drafted the attached two options, which improve 
the proposed committee substitute. Frankly, I'm more comfortable 
with the existing statute, because state agencies now have the 
discretion to issue supplemental notices if the adopting authority 
believes that substantial change was made. The present system 
avoids a potential legal challenge for the failure to renotice if 
a commissioner "guesses" wrong as to whether the rewrite was a 
"significant" change in substance.

Also, Z wanted to propose technical changes to the 
proposed committee substitute to acknowledge the statutory 
requirement that emergency regulations must be made permanent 
within 120 days after their filing. It would be difficult for a 
state agency to hold public hearings and consider public comments 
twice during this period, if the supplemental notice requirement 
for substantial rewrite were applied to them. The language in a

\

D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL

February 7, 1992

i u u «



Hon. Dave Donley, Rep., AK State Legislature February 7, 1992 
Hon. Max Gruenberg, Rep., AK State Legislature Page 2

prior draft was c o n f u s i n g  to me because it arguably implied that 
there was a notice requirement to adopt emergency  regulations. 
Present statutes have no preadoption notice requirement for 
e m e r g e n c y  regulations. To fix this problem, I propose the 
following amendment:

page 2, line 9:

(2) regulations that are nece ssary to meet federal 
r e q u i r e m e n t s ; a n d

ill r Q q u l a tion»_.*dop t«4 _ to makq emerg ency r e g u­

lations penaanent_undeg_AS__44_.62._2iO.

To clarify the intended timing of the supplemental 
notice, I propose the following amendment:

page 2, line 4, following "agency," insert:
, b efore adoption,

If you have questions, please let me know

Sincerely,

CHARLES E. COLE 
ATTORNEY G E NE RAL

Deborah E. Behr 
Assistant Attorney General 

and Regulations A t t o r n e y

DE3:cl

cc: Hon. Gone Kubina, Chair
House State Affairs Committee

Paul Fuhs, Senior Legislative Liaison 
O ffice of the Governor



Af t e r - t h e - f a c t  Notice and Right of Petition

Sec. 44.62.215. SUPPLEME NTAL NOTICE. (a) If a state 

a genc y rewrites a propo s e d  regulation, amendment of a 

regulation, or order of repeal after the agency ha3 c o m p l i e d

with AS 44.62.190, 44.62.200, and 44.62.210, and if the

rewriting is a signi ficant change in the s u b s tance  of the 

regulation, amendment, or order, the a g ency shall p r ovide 

notice as p r o v i d e d  in (b) of this section after filing of the 

regulation, amendment, or order under AS 44.62.080.

(b) Within 10 days after the filing, the s tate agency 

shall g i v e  public notice of a filing d e s c r i b e d  in (a) of this 

section. The notice under this s u b s e c t i o n  shall be

d i s t r i b u t e d  in the same manner as the n otice of p r o p o s e d

action was requ ired to be d i stribut ed in AS 44.62.190(a). The 

notice off filing must include

(1) a statement of significant changes m a d e  in the 

adoption, amendment, or repeal of the regulations; and

(2) an informative summary of the regula t i o n s

filed.

(c) A  p e r s o n  aggrieved by the regulatory c h a n g e  may 

petit i o n  the a g ency to take action regarding the regu la t i o n  

under AS 44.62.220.

(d) The failure to provide s u p pl emental n o tice and 

p u b l i c  p r o c e e d i n g s  as provided in this section dees not 

i nval idate a r egulat ion adopted under A S  44.62.010

44.62.300.

OPTION »i



Failure to do Pre-Adop tion Notice Does not N u l l i f y  Regulations

AS 44.62.215(b) and (c)

(b) The failure to provide su pplemental n otice and 

public p r o c e e d i n g s  as t rovided in this section does not 

invalidate an action taken by an agency u n d e r  AS 44.62.010 -

44.62.300.

(c) If the state agency fails to p r o v i d e  su pplemental 

notice and public proceedings as prov ided in this section, the 

state a gency shall report the noncompliance to the l egis lature 

and the governor by the following J a n u a r y  20 w i t h  an 

e x p l a n a t i o n  of the failure to comply and p r o p o s e d  c o r r e c t i v e  

a ction b y  the department to remedy the causes of the 

n o n c o m p l i a n c e .

OPTION 9 2



■ M i n i s e  a f  ^ p r c s c n h i t i l i e B  r. O .  B o x  V

House Judiciary Committee jui^u.Ahllb 99811
Chairm an Dave Donley (907)465-4990

(907)465-4712

M E M O R A N D U M

TO: Representati ve G e n e  Kubina, Chair
House State A f f a i r s  Committe e

FROM: Representati ve Dave Jonley, Chair
House J u d i c i a r y  C o m m i t t e e

RE: Request for h e a r i n g  on HB 328, "relating to the
notice a n d  public comment requirements tor the 
adoption, a m e n dment and repeal of regulations."

DATE: Jan uary 16, 1992

On behalf of the House J u d i c i a r y  Committee, I am requesting 
a hearing on HB 328. This bill w o u l d  remedy a problem with 
existing provisions of the A d m i n i s t r a t i v e  Procedure Act 
relating to notice of adoption, amendment, or repeal of 
regulations.

At the present time, an a g e n c y  n e e d  only give initial public 
notice of the adoption, a mendment, or repeal of regulations. 
If, after giving notice, the a g e ncy s ubstantially rewrites 
the regulation, a mendment or o r d e r  of repeal, it need not 
give notice of what often amounts  to major, substantive 
changes in that w h i c h  was o r i g i n a l l y  noticed.

This bill w o u l d  require n e w  public n o tice the first time an 
agency substantially  rewrites a p r o p o s e d  regulation, 
amendment, or order of repeal. W e  feel that this bill 
represents good public p o l i c y  and w i l l  help prevent abuses 
of the regulatory process, w i t h o u t  p l a c i n g  an onerous burden 
on an agency.

DD/hk



Revision Dnte: ,1/6/92_________

STATf-tt‘*LASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE
BILL Nt). HB 32B

Title: An Act relaiintt 10 die nolicc and public comment
for regulations_________________________________

Sponsor: Judiciary Committee_________________

Requestor House Stale Affairs Committee_________

Department Affected: Revenue 
BRU: Department wide_____
Component: See attached

Component Serial No.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL

CONTRACTUAL 36.0 36.0 36.0 36.0 36.0 36.0

SUPPLIES

EOUIPMENT

LAND A STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 36.0 36.0 36.0 36.0 36.0 36.0

CAPITAL

[ r eREVENUE FUND SOURCE

GENERAL FUND 25.0 25.0 25.0 25.0 25.0 25.0

FEDERAL FUNDS 2.0 2.0 2.0 2.0 2.0 2.0

OTHER FUND SOURCE 9.0 9.0 9.0 9.0 9.0 9.0

TOTAL 36.0 36.0 360 36.0 36.0 36.0

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact:

Prepared t*y: Tracv L  McOdI 
Div.tiorv Admumtnnic Service
A p p r o v e d  b y

Pbooe: i:
Date: 3/6/92
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HB 328 Fiscal Note Funding Analysis

Component Component Gen GF GF Fed PFDF TotalNumber Fund PGM Match Funds Funds Funds
Child Support Enforcement 0111 1.0 2.0 3.0Income andExcise Audit 0113 12.0 12.0Oil and Gas Audit 0115 6.0 6.0Alcohol Beverage Control 0100 3.0 3.0Treasury Management 0121 3.0 3.0Permanent Fund Dividend 0981 9.0 9.0

Total by Funding Source 21.0 3.0 i.O 2.0 9.0 36.0
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CS FOR HOUSE BILL NO. 328 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): HOUSE JUDICIARY COMMITTEE

A BILL 
FOR AN ACT ENTITLED

1 "An Act relating lo the notice and public comment requirements for the adoption,
2 amendment, and repeal of regulations."
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
4 • Section 1. AS 44.62.200(b) is amended to read:
5 (b) A regulation that is adopted, amendcdj or repealed may vary in content from the
6 summary specified in (a)(3) of this section if the subject matter of the regulation remains the
7 same and the [ORIGINAL) notice was written so as to assure that members of the public are
8 reasonably notified of the proposed subject of agency action in order for them to determine
9 whether their interests could be affected by agency action on that subject.

10 * Ser. 2. AS 44.62 is amended by adding a new section to read:
11 Sec. 44.62.215. SUPPLEMENTAL NOTICE AND PUBLIC PROCEEDINGS.
12 Notwithstanding AS 44.62.200(b), if a state agency rewrites a proposed regulation, amendment
13 of a regulation, or order of repeal after the agency has complied with AS 44.62.190, 44.62.200,
14 and 44.62.210, and if the rewriting is a significant change in the substance of the regulation.

•I*
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1 amendment, or order, the agency shall provide notice and opportunity for public comment under
2 AS 44.62.190, 44.62.200, and 44.62.210 for die rewritten regulation, amendment, or order of
3 repeal. This section docs not apply to
4 (I) regulations adopted by the Board of Fisheries or the Board of Game;
5 (2) emergency regulations;
6 (3) regulations that must meet federally mandated deadlines.
7 • See. 3. This Act does not apply to the adoption, amendment, or repeal of a regulation, unless the
8 adoption, amendment, or repeal is begun under AS 44.62.180 - 44.62.290 on or after the effective date
9 of this Act.
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House State Affairs Committee 
Representative Gene Kubina, Chair

DATE: February 5, 1992 P L A C E :  C ap ito l Room 102
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House State Affairs Committee 
Representative Gene Kubina, Chair

DATE; January 27, 1992 P L A C E ;  Capitol Room 102
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Relating to Regular Legislative Scsnlc 

Relating to Public Comment on Proposed 

Rcgulat ions 

*IIB 371 - Relating to Credited Service for 

Seasonal Employees

tn

N A M E R E P R E S E r n i N G B U S I N E S S / P E R S O N A L  M A I L I N G  A D D R E S S Z I P ( I I )  P H O N E (W ) P H O N E
D O  Y O U  W A N T  

T O T E S H F Y ?
W H A T  S U B J E C T /  

W H I C H  D I L L ?

o F
L — p ,  v-v/

i  •*. A  .  t i f j y  ^

^  , f \ i y 3 c r >  n ©
N h  6 3 ^  o

N t * • % ' *
1

,
* * ' i .  j r i  .

^  1 1 J  •  4 ,  H  • • f i r  '  o Y ( j j )
$ o ( b  S T A L a J A K P K D  1 V  •  o  F  

f t  ( F T / A e f l E A l
. P . O .  4 > 0 f c £  

^ r u s > N M S  3  7

L 1 »v J 4 ,  J  O h e j B  < A

P o  A s
- )  «»f *i £ 4  ►1 / t ~  / (

9

V i  :  C i s H I U • Q N U S  3 A * -

Y N

Y N

Y N

Y n

Y N

•
Y N

Y N

Pago ol —

c



a.V

N A M E
DO YOU WANT

REPRESENTING BUSINESS/PERSONAL MAILING ADDRESS ZIP (II)PHONE (W) PHONE TO TESTIFY?
WHAT SUBJECT/ 

WHICH BILL?

C\l P o . v4q/ 3 ^ 1 -

Q  rv \\jL /v o W

y j c » \ 6  C  u  ( I. r ?  V

"T ^ € ^ P b v o > \
"jX .pT  

C _ rV ^
^  , yo^eaLM ,

~PjE F=3gfSC Sg~^ , 4 / ^ '

H /, !, V L (a

   d_________ OVV

7 u m 3 ^  ^ T / 7

t l  \y.tA~~~

-■ ■ :: -V- •

9 9 0 0 3

M i ' 1 ' /

j l ' v S

F ^ U ( ,

4 - % T S

^ . A av*- /

V 4 r -  
& 3r3<& >

i L t M

( D

Tf

< £ )

N

N

N

N

f f / 1  6 /

N t-i H V

1 + 6 3 2 %

N

N

N

N

N

N

A/ ts  '4

Pago ol —



— '

NAME REPRESENTING DUSINESS/PERSONAl MA1I INC ADDRESS ZIP (II) PHONE (W)PHONE
DO YOU WANT 
TOTESHFY?

WHAT SUBJECT/ 
WHICH BILL?

1 \y ^v '  * *\) 7

' ? |  Y  f  .
A r .  r f» .u * - r * S B . ' #  *
V*1

. A f> rr&u., -̂ £>c, 
Ju fje  c v j » <7527 <JL> N

/ J  ^ P o ^ i ^ - k m .  £>o>4 Z z< r o Y
Hf> <S /  y 
H)!> *5^ 7

(/  ^ T V S
I'p/f

CyCtJ S'*f
■ *  / a /  //&)/<?

cn>o 27^0 0 N
/ i l

1  2Q * I

*55*') ?| \Jcc L 3 1/1 l j  Kt'fh *S7 <g s t f> 2  S’ - / 0£> N /-/ R 1 2 1r

'U  o u / t tf || 3 ? f < ( 2 > N Vl R  2 ^

RtVrf^ ^»c\^Vwv>fw r^ \  \ f f (U*uyw\ O r S fM\ ^Y * 1 8 3 ^  /■

Y N

Y N

Y N

Y N

Y N

Pago ol —

t





---

rrA T t o r  A u m
m i  LioijunYi innoK

Rivi«ioaOm :

■
IW.

l e w .  W i w j . i i t ' x ____
R**v««ton yivirf9f W a U i . B M l

B r  version: H B  3 3 2

(h, ,'ublish Dale: S / 1 6 / Q 1

1 ^ .  xltikt > u > n <  ollliii W . t t l o n  

Componmi: ...........

C Q M M X C N T  I U I A I  NO. J .
T

r>Xu*IX< tf DtlNfl)

T

O f i R A T W ) n r « r r  m r t f 4 r t H  1 F f M n r i T 1
M M O H A l l l ^ U 5 0 9 1 0 0

T R A V H 3 ' j i> 0 T *

C O » m iA C T U M . 0 9 0 0 0

i u p p u u
-------------

3 6 0 0 9

E Q U ^ D f f 9 e r  :  . 0 9
0 c 0 0 0 5  _

O M N T I . C j u n *  . . . . i r " 0 0 3 0 Q

M l K l U A f t K X *  _ 3 0 ft
5  - i 0 C

Limkfif«!AI}»9 . 0 C 0 0 0

'J k .
kMB

J, I

! g g J ^ . I ; .1 . - . J  i  J ,
FUOcNa. fn*uur« ^  frt+i,

I D

0 9 0 ? e 0

n i l M t M D * 0 : ft o 0 e

CTWH tlV AV 9 0 0 9
TQTAW . T 9 : 2 0 9

L 9 1 c 9 i : 9 : 1
*Ajrr-nfc*£ 9 4“ 0 i : 0 ? I
*tk*OAA*Y_ h " 3 + ! - 3 f 5 c ! 1

hffti i of CifT** rHf ' r u n  0

AMLYlif .Ajar i Mpt^ri (*;i 1 manor 1

I f v rw - k l f t  f y y y j l i W  , . ' i m  

: r. XX- >, I' t c t n r . INMN * k

. U k V . 1 V

C O M M I T T E E  C O P Y



WALTCft J. MlCKCL 
OOvtlHO*

• a

S  T A T  IS <>1* A  L A N K A
c "  : c or »«*c sc«c*«tOM 

J r m  a i*

May 16, 1991

The Honorable Ben Grussendorf Speaker of the House Alatxa State Legislature P.O. Box V Juneau, AK 99811
Dear Speaker Grussendorf:

Under the authority of art. I l l ,  sec. 18, of the Alaska Constitution, I am transmitting a b il l relating to reporting and disclosure requirements under the laws administered by tho Alaska Public Offices Commission (APOC).
The b i l l has three main components: i t  amends the AlaskaCampaign Disclosure Law, AS 15.13, the Regulation of Lobbyina Law, AS 24.45, anu the Conflict of Interest Law, AS 39.50. In doing so, l t  would raise certain thresholds of reporting, exempt certain persons and entities from filin g , and simplify reporting requirements for lobbyists and persons who engage tho sorvlcos of a lobbyist.
The b i l l would raise the reporting thresholds under the Campaign Disclosure and Conflict of Interest laws. Campaign disclosure thresholds that trigger reporting of tho names, occupations, and employers of contributors to a candldato or group end establish lim its for cash contributions and expenditures would be raised from $100 to $250. Soct.ons 1, 2, 4, and 5. More than a docado has passed since the Campaign Disclosure Law was adopted, and those amendments would raise thresholds to roflect inflation during this period. The changes would also provide campaigns with more fle x ib ility  in collecting and spondlng money.
The threshold for a public o ffic ia l to roport sources of income on a conflict of interest statement would be raised from $100 to $1,000. This change would apply to a ll sourcos of income oxcopt g ifts . Section 12. The chango would tako into account tho inflation rate and require disclosure at a moro reasonable level. This chango would also oliminato reporting of minor income sources. A $1,000 threshold would be required before a public o ffic ia l wao required to roport the identity of a trust or othor fiduciary relation in which the person, spouse, or dependents

f f C 2
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held a beneficial Interest. Section 12. Additionally, tho threshold for reporting loans and Indebtedness on a conflict of Interest statement would be raised from $500 to $1,000. Section 12. Languugo in AS 39.50.030(a) regarding the contents of a conflict of interest statement is deleted in soc. 11 of tho b i l l .  AS 39.50.030(b) specifies tho information that must bo included in a statement, making tho language in subsoc. (a) confusing and unnecessary.
The b il l would provldo exemptions from tho Campaign Disclosure and Conflict of Interest roporting requirements. Campaigns that receive contributions and make expenditures of less than $1,000 would be exempted from the reporting requirements of AS 15.13.040. Soction 1. Accrued expenditures (dofined as expenses incurred but not yot paid) that cumulatively total $1,000 or less per payee would not havo to bo reported unless they wore not paid within 90 days. Section 3. Tho b ill would decrease tho number of municipalities and boroughs subject to the conflict of intcrost reporting requirements by exempting any municipal officer in a municipality with a population of 1,000 or loss from filin g  a conflict of interest statomont. Soction 13.
Tho b il l amends the Campaign Disclosure law to eliminate tho filin g  of 10-day post-election roports. Section 14. The 10-day ropcrts usually cover a limited segment of a campaign's financial transactions and roveal activ ity that would bo disclosod on the next required report.
Tho b il l 's  changes to tho Regulation of Lobbying law would eliminate the roqulremont of disclosure relating to cxchangos between lobbyists and bona fide business ontities owned or controlled by public o ffic ia ls . Section 14. Very fow, i f  any, lobbyists report under this soction and i t  doos not generally constitute an area whore a great oleraont of influence is used.
The reporting requirements for persons who retain, omploy, or contract for the services of a lobbyist would be simplified. A person would havo to sign the lobbyist registration statomont to vorify the employment rather than be required to f l ic  a separate employer report. Section 8. A porson who engages the servlcos of a lobbyist would file  an annual roport 30 days aftor a ll lobbying activltios are terminated or during tho month following the fourth quarter of the calendar year, whichever occurs f ir s t , rathor than filin g  tho quartorly roports prosontly roquirod undor the law. Sections 9 and 10.
Summarios of the statements and reports of lobbyists would bo prepared, published, and mado available semi-annually rather than quartorly. Soction 6. Tho lobbyist directory would be mado available to tho public and public offic ia ls but would no longor
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bo distributed to tho Office of tho Lioutonant Govornor and tho 
logislatlvo roforence library. Tho curront provision thot allows 
a lobbyist's photograph to bo voluntarily submitted with tho 
lobbyist’s registration form is repealed in tho bill, and the 
requiromont that tho APOC publish such photographs in tho 
lobbyist directory is doloted. Sections 7 and 14. Further, tho 
APOC would bo r e q u i r e d  to notify only elected legislators of tho 
standards of conduct contained in AS 24.60 as opposed to the 
present r e q u i r e m e n t  to notify all candidates running for the 
legislature.

Finally, the changes in the bill would eliminate the need for a 
filer to report on a conflict of intorest statement his or her 
parent's contracts with the state or tho parent's natural 
rosourcos leases. Section 12. It would requiro full disclosure 
if tho public official has an interest in a partnership or 
professional corporation contracting with the state. Section 12. 
It would also require a filer to disclose the interost of a 
spouse in any natural resources lease. Section 12. The changes 
would eliminate reporting requirements of a filer's parents' 
intorest and make the law consistent regarding disclosure of a 
spouse’s interest. Tho bill also contains several other minor 
changes which would permit the agency to operate more 
effectively.

I urge your prompt and favorable action on this measure.

Govornor
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This bill amends the Campaign Disclosure Law, AS 15.13 (Sections 1*5), the Regulation of 
Lobbying Law, AS 24.45 (Sections 6-10) and the Conflict of Interest Law, AS 39.50 (Sections 
11*13). In so doing, it would raise certain thresholds of reporting, exempt certain persons 
and entities from filing and simplify some reporting requirements. This would facilitate filing 
by those subject to the law, reduce APOC's statutory requirements but retain the public 
interest in disclosure of information under the three laws.

CAMPAIGN DISCLOSURE

Section 1 and 2. AS 15.13.040(a). The bill raises the threshold of individual campaign 
contributions to be reported by candidates and groups from those over $100 to over $250 
and eliminates reporting requirements for state or municipal candidates who do not receive 
or spend more than $1,000 during a campaign for office.

Section 3. 15.13.040. Accrued expenditures, defined as expenses incurred but not yet paid, 
that cumulatively total $1,000 or less per payee would not be reported unless they were not 
paid within 90 days.

Section 4 and 5. AS 15.13.070(b)(c). 'This raises the threshold for allowable cash 
contributions or expenditures from over $100 to over $250.

LOBBYING

Section 6. AS 24.45.031(b). This section would limit APOC’s publication of lobbying activity 
summaries to twice a year instead of five times a year.

Section 7. AS 24.45.041(c). This would delete reference to the inclusion of a photograph 
of a lobbyist in the published directory. Copies would not be available to the public through 
the Lieutenant Governor’s office or Legislative Reference Library.

Section 8 AS 24.45.061(a). The bill requires an employer of a lobbyist to sign the lobbyist’s 
registrat n statement verifying employment instead of filing a separate statement.

Section 9 and 10. AS 24.45.061(b), AS 24,45.081. This bill reduces the number of reports 
filed by an employer of a lobbyist from four to one per year and sets a filing deadline.

B ILL  ANALYSIS
HB 332

•

BILL ANALYSIS



CONFLICT OF INTEREST

Section 11 and 12. AS 39.50.030(a)(b). This bill: eliminates unnecessary language about 
assets and liabilities under $500; raises the reporting threshold on sources of income from 
over $100 to over $1000, except for gifts which must be reported if over $1000; establishes 
a threshold value of greater than $1000 for reporting a beneficial interest in a trust; and 
increases the threshold of reportable loans from more thnn $500 to more than $1,000. 
Reporting requirements for state contracts and natural resource leuses are made consistent 
and the filer is no longer required to report his or her parents' contracts or leases.

Section 13. AS 39.50. Municipal officers in a municipality with less than 1000 population 
would be exempted from filing Conflict of Interest Statements.

MISCELLANEOUS

Section 14. This section: a) eliminates the 10 day post election campaign report requirement 
for state and municipal candidates; b) eliminates the optional submission of a photograph 
by a lobbyist for the published directory; c) eliminates a lobbyist’s requirement to report a 
business entity owned or managed by public officials with which the lobbyist has done 
business; d) eliminates from the lobbying law the requirement tha’ civic organizations report 
contributions over $100; c) eliminates mailout of AS 24.60 Standards of Conflict of Conduct 
to candidates for the legislature.

Section 15 establishes an effective date for this bill.





The Govornor'* transaittal latter, dated Hay 19, 1991, appaarc balovi
"Daar Speaker Gruaeendorft
Undar tha authority of art. ZZZ, aac. II, of tha Alaaka Conatltutlon, Z am transmitting a b ill that vould authorlta th* atata to provida group Ilf*  and haalth inauranca for Ita aaployaaa by maana of aalf-inauranca.
Ovar tha laat aavaral yaara, l t  haa bacoma claar that th* atata muat act to contain th* coat of it* aaployaa haalth ban*fit*. Th* atata haa conaldarad aalf-inauranc*, but th* currant atatuta, AS 39.30.090, dooa not authoriio it . See 1989 Inf. Op. Att'y Gan. (March 14; 663-09-230). ThTa legislation la propoaad to permit th* atata to aalf-lnaura, tharaby increasing ita flax ib illty In addressing th* coat of group lif*  and haalth inauranca for ita actlv* aaployaaa.
Tha b ill alas authorlta* aalf-inauranca adainiatrativ* coata to ba paid from th* group haalth and lif*  banaflta fund, and makaa claar that th* administrative coata of purchaalng inauranca ar* alao to b* paid from th* fund.
Among th* potantlal banaficial affacta of aalf-inauranc* ar* (1) tha raductlon or allalnatlon of inauranca chargaa, (2) poaltlv* control of th* aadical plan by th* atata (including th* uaa of lncantlv* prograaa) rathar than by th* commercial inauranca market, and (3) lncraaaad competition fromradical banaflta providara, which could raault in dacraaaed premium* and adainiatrativ* coata.
Wa baliava that thla b ill will aigniflcantly increase th* ability of th* atata to keep tha coat of employe* banafltaundar control, and incraaa* as wall th* state's barge.ningpower whan i t  negotiate* with it* lnaurara. In view of ita importance to approaching review* of inauranca policyrenewal propoaals, wa urge your prompt and favorabla action on thia aaaaura.

Sincerely,
/ • /

Walter J. Hickal Governor"
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A u t h o r i t y  for self- 
ir.surance and cafacaria 
plan

You have a s k e d  w h e t h e r  che Depart m e n t  or A d m i n i s t r a t i o n  
(the d epartm ent) has a u c h o r i c y  c j provide group h e & l a h  insurance 
c o v e r a g e  for sc ace e m p l o y e e s  by s e l f - i n s u r i n g  or throu gh c a f e t e r­
ia p l a n  p o L i c i e s . Th ere is r.o' c l e a r  s c a r u r o r v  authority for che 
d e p a r t m e n t  to provi de cr.e coverage bv s e l f - i n s u r i n g . We r e c o n­
ve n e  cnac L e g e s L a c i o n  be incroduced, o r  chac a pending b i l l  be 
amended, co e s t a b l i s h  a u t h o r i t y  for self -insurance, ir che d e­
pa r t m e n t  chooses co p u r s u e  chac n e c h o d  o f  p r o v i d i n g  group h e a l c h  
coverage. We c o n c l u d e  chac che dep art m e n t  c u r r e n t l y  has a u c h o r­
icy co o'ocain a p o l i c y  chac provides insurance c o v e r a g e  through a 
c a f e t e r i a  plan. However, depe nding upon h o w  che cafeceria p l a n  
is i m plemented,  r e g u l a t o r y  and s c a c u c c r y  changes n a y  be required.

I . S e l f - i n s u r a n c e

The d e p a r t m e n t  is authorised bv AS 3 9 . 2 0 . 0°0 co p r o v i d e  
zrouo i n s u r a n c e  for employees. (Jncer chac s t a t u e s , che_ d e p a r t­
ment n a y  o o c a i n  a p o l i c y  or p olicies of group insurance for stace 
employees, retirees, a n d  employees of o t h e r  p a r t i c i p a t i n g  g o v e r n­
m e n t a l  units. The statu te secs out the kinds of coverage  chac 
a a y  be p r o v i d e d  in a polity, Che persons who must be cover ed by a 
p o l i c y  (unless e x e m p t  u n d e r  regulations), and che m a n n e r  in w h i c h
che d e p a r t m e n t  m u s t  o b t a i n policy from insurance carriers

The statute neither s p e c i f i c a l l y  prohibits nor s p e c i f i­
ca l l y  a u t h o r i s e s  p r o v i s i o n  of grcuo h e a .cn coverage enrough s e l f - 

However, che statute i n d u c e s  n a n c a t o r v  language such 
( g a r m e n t  of A c m r . i  sera tier. a n a l ,  oocair. t.-.'e tr.sv.rar.ee

insur a n c e

7V e_5e
v  trca

_____
o o L i c v

J.-9A5..1' 
che I n s u r a n c e

cn a n v  i n s urer a u c . n o n s e c  co transact Business in t he 
ana aiso r f c u i r * s cnac an o p p o r t u n i t y  co bid co p r o v i d e

be made available to insurant" i.ir—.era itber.e r
•y i jrv ,v« ve*

i s  m a t u r e  c o r . t e n P i . a t e c  

e m p l o y e e s  w o u l d  be Insu

r s . . Those orovisi 
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l s u r e o ^ u n c t r  p o L id

companies. with races escaolisned competitiveLy.

or g r o u o ^ ^ M  
Bes o o c a inea

coverage cor stace

i n s u r i n g
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De p a r t m e n t  of A d m i n i s t r a t i o n  Paze j?
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Hon. John Andrews, Commissioner March 14, 1989

AS 39.30.095 requires the c o m m i s s i o n e r _of iriminisen- 
tion to esta blish a group health ar.d Life benefits fund. The 
Language or AS 39.30.095 dees not c l e a r l y  authorize seLf-insur- 
ance. A l t h o u g h  this statut e provides chac the department shall 
p ay p r e m iums and claims from the fund, che department is required 
co make che payments in accord a n c e  w i t h  insurance poLicies in 
effect u n d e r  AS 39.35.090 and under  che S u p plement al Benefits 
S y s t e m  (S3S).

Legislat ive h i s t o r y  does not shed mu ch Light on the 
p u rpose of AS 39.30.095. Ve have traced che origin or chac s e c­
tion co "hous e k e e p i n g "  legislation r e q u e s t e d  by che department 
in 1980. Dept, of L a w  fiLe no. J-77-G54-81. The department 
e x p l a i n e d  chac che fund w o u l d

eliminate che a d v a n tage che insu rance company  now 
has co the interest earned from che funds it holds.
T h e  l a n g u a g e  i s  p e r m i s s i v e  r a t h e r  c h a n  m a n d a t o r y ;  
t h e  s t a t e  c o u l d  s t i l l  a l l o w  c h e  i n s u r a n c e  c o m p a n y  

t o  h o L d  c h e  f u n d 3 ,  (1/ )

The s e c c i o n - b y - s e c t i o n  an alyses chac a c c o m p a n i e d  che bills in 
w h i c h  che provisions of AS 39.30.095 a p p e a r e d  during che 1981 and 
1982 legi slative sessions (H3 121, S3 121, and S3 827) explained 
chac che section was

included at che u rg ing of che State's benefits 
consultants. The existence of a fund will provide 
che flexib i l i t y  n e e d e d  co n e g o t i a t e  for and p r o­
cure core f a v o rable terms from insurance c o m p a­
nies. Our c o n s u l t a n t s  inform us that such added 
f lexi bility has led co s ubs tantial savings in o c h­
er systems.

The p r i v a t e  consultants have adyised  us that it v.i3 their inten­
tion chat in rccoszzending e s t a b l i s h m e n t  of the fund, m  addition 
co e a r n i n g  Interest on the fund, the state w o u l d  g a m  tbe f l e x i­
bil i t y  to self-insure. The consultants' initial recocaendacion 
or language for che section included specific re ference to s e l f -
-ns.uT.?ns-»Li now«ygri._no sucry.snecrrtc r e r erence was lncludid_!in
any Qrarc of the bills that we have found. Furthermore, che sec- 
cion w as not e x p l ai ner to che legislature as having  che effect of 
a u t h o r i z i n g  self-insurance. In t e s t i m o n y  co legislative c o m m i t­
tees, represe ntatives o f  che d i v i s i o n  of retirement and benefits

1/ O c t o b e r  30, 1980 m e m o r a n d u m  from D i r e c t o r  of Ad mini s t r a t i v e  
Services CrondahL co C o m m i s s i o n e r  Hudson.
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in c l u d e d  the section w i t h  p r o v i s i o n s  of the b i l l 3 that were c h a r­
ac t e r i z e d  as ''strictly h o u s e k e e p i n g , "  2/

Because the statutes p r o v i d e  for provision o f  c r o u p 
he a l t h  coverage through ooL icles o b t a i n e d  from Insurance c o m p a­
nies and there Is no s pecific a u t h o r i z a t i o n  for p r o v i s i o n  o f  
group h e a l t h  coverage by s e i t - insur ance. or~~even an i ndicatio n 
that the l e g i s l a c u r e e v e r  c o n s i d e r e d  self-insurance as an o p r i o n T " 
ve r e c o m m e n d  that legislation be p u r s u e d  to provide specific a u ­
tho r i t y  for alternatives to c o n v e n t i o n a l  insured p l a n 3 . such a s 
s o l f - i n s u r a n c e T  We note that last year  the Washi ngton L e g i s l a­
ture p a s s e d  legislation, k n o w n  as the Washington State H e a l t h  
Care R e f o r m  Act of 1988, w h i c h  includes specific a u t h o r i t y  for 
3 e l f - i n s u r a n c e  of state e m p l o y e e  h e a l t h  benefits. A  c o p y  o f  the 
W a s h i n g t o n  statutes, R C W  41.05, is enclosed.

II. Cafeteria plan

There are no p r o v i s i o n s  in AS 39.30.090 that p r e s c r i b e  
Che level o f  health insurance c o v e r a g e  chac must be p r o v i d e d  in 
che p o l i c y  or policies o b t a i n e d  b y  che department, che a m ount  o f  
d e d u c c a b l e  chat a p o l i c y  m a y  r e q u i r e  covered  Individuals to pav, 
or the m a n n e r  in w h i c h  p r e miums co insurance companies mus t be 
paid. T h e  department has b r o a d  a u t h o r i t y  to determine che terms 
a n d  s t r u c t u r e  of che insurance p o l i c i e s  it obtains. 3/ P r o v i s i o n  
of  h e a l t h  Insurance c o v e r a g e  u n d e r  a "cafeteria plan" q u a l i f i e d  
u n d e r  26 U.S.C. 125 v o u l d  be w i t h i n  che scope of chac a u t h o r i t y ,  . 
and w o u l d  not conflict w i t h  a n y  p r o v i s i o n  of AS 39.30.090. 4/

2/ M a r c h  18, 1982 t e s t i mony of D i r e c t o r  Paul A r n oldc o n  S3 827 
to S enate State Affairs Committeej M a y  12, 1982 t e s t imony o f  D e p­
u t y  D i r e c t o r  Ken Humphreys on S3 121 to House Health, Education, 
a n d  S o c i a l  Services Committee.

3/ O f  course, some Issues r e g a r d i n g  em ployee health b e n e f i t s  are 
s u b j e c t  to collective b a r g a i n i n g  u n d e r  the Public E m p l o y m e n t  R e­
lations Act, AS 23.40.070 -- 23.40.260. See 1978 Op. A t t ' y  Gen. 
No. 3 (Jan. 23>i 1988 Inf. Op. A t t ' y  Cen. T T a n .  lj 3 66-356-83).

4/ T h e  dvancage of such a p l a n  is chac. if any o f  che b e n e f i t  
o p tio ns o f f e r e d  by che plan r e q u i r e  payme nt o f  part o f  che p r e­
mi u m  b y  che employee, che e m p l o y e e ' s  part o f  che p r e m i u m  c o u l d  be 
paid by a voluntary reduction of p r e t a x  wages, w h i c h  w o u l d  reduce 
che e m p l o y e e’s federal Income taxes. Nothing in AS 3 9 . 3 0 . 0 9 0  
p r e c l u d e s  che department from o f f e r i n g  Insurance o p t i o n s  chat 
require employees co cont r i b u t e  co premiums.
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D e p e n d i n g  u p o n  h o w  c h e  d e p a r t m e n t  c h o o s e s  to i m p l e m e n t
C h e  c a f e t e r i a  p l a n ,  r e g u l a c o r y j q . a n d  s t a t u t o r y  c h a n g e s  m a y  b e  

n e e d e d .  F o r  e x a m p l e ,  s i n c e  A S  ^ # ^  3 0 . 0 9 0  r e q u i r e s  t h e  g r o u p  p o l ­

i c y  t o  c o v e r  s t a t e  e m p l o y e e s ,  t h e i r  s p o u s e s ,  a n d  t h e i r  d e p e n d e n t  

c h i l d r e n  u n l e s s  e x e m o c  u n d e r  r e g u l a t i o n ,  i f  c h e  p l a n  a l l o w s  a n  
e m p l o y e e  t o  e l e c t  i n d i v i d u a l  o r  f a m i l y  c o v e r a g e ,  a r e g u l a t i o n  

m u s t  b e  a d o p t e d  c o  p e r m i t  e x e m p t i o n  o f  c o v e r a g e  f o r  f a m i l y  m e m ­

b e r s  u p o n  e l e c t i o n  b y  t h e  e m p l o y e e .

S o m e  m e n t i o n  h a s  b e e n  m a d e  o f  a p l a n  c h a c  w o u l d  a l l o w

e m p l o y e e s  c o  c h o o s e  b e t w e e n  r e c e i p t  f r o m  c h e  s t a t e  o f  c a s h  o r  o f  
v a r i o u s  l e v e l s  o f  h e a l t h  i n s u r a n c e  c o v e r a g e .  C a s h  r e c e i v e d  b y  

e m p l o y e e s  f r o m  c h e  s t a t e  u n d e r  c h e  p l a n  w o u l d  c o n s t i t u t e  t a x a b l e  

i n c o m e  u n d e r  t h e  I n t e r n a l  R e v e n u e  C o d e .  I f  t h i s  k i n d  o f  p r o v i ­

s i o n  i s  i n c l u d e d  i n  a c a f e t e r i a  p l a n  c h o s e n  b y  c h e  d e p a r t m e n t ,  
s t a t u t o r y  c h a n g e s  m a y  b e  n e e d e d  c o  c l a r i f y  c h a t  c a s h  r e c e i v e d  

u n d e r  c h e  p l a n  d o e s  n o t  c o n s t i t u t e  " c o m p e n s a t i o n "  f o r  p u r p o s e s  o f  

d e t e r m i n i n g  e m p l o y e e s '  c o n t r i b u t i o n s  c o  c h e  s t a t e ’S( r e t i r e m e n t  

s y s t e m s  o r  S B S  o r  d e t e r m i n i n g  c h e  a m o u n t  o f  e m p l o y e e s ’ r e t i r e m e n t  

b e n e f i t s .  L e g i s l a t i v e  a u t h o r i z a t i o n  m a y  a l s o  b e  n e e d e d  c o  a l l o w  

c a s h  c o  b e  p a i d  u n d e r  c h e  c a f e t e r i a  p l a n  c o  s t a t e  e m p l o y e e s  w h o  

a r e  s u b j e c t  t o  c h e  s t a t e  p a y  p l a n  u n d e r  A S  3 9 . 2 7 .

P l e a s e  l e t  u s  k n o w  i f  w e  c a n  p r o v i d e  f u r t h e r  a d v i c e  i n

t h i s  m a t t e r .

V B R / p j g

E n c .

c c j  S a l l y  S m i t h ,  D i r e c t o r
D i v i s i o n  o f  R e t i r e m e n t  a n d  B e n e f i t s  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n
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HB 348
Sectional Analysis

February 14, 1992

"An Acl relating to the provision of group life and health insurance 
for state em ployees by means of self-insurance; and to paym ent of
adm inistrative costs of providing group health and life insurance for
state em ployees."

S ec t io n  1. Current law  requires DOA to obtain health coverage from
an insurance com pany or HMO licensed  in Alaska.

The proposed language extends the "licensed in Alaska"
requirement to the procurement o f  e x c e ss  lo ss insurance. E xcess loss  
insurance is  com m only  used in sc lf-in su ra n cc  situations.

S e c t io n  2 . Current law  requires the State to request bids from Alaska
licen sed  insurance carriers for health coverage at least every fiv e  years and
that the carrier with the low est responsible bid shall be the w inning bidder.

The proposed language w ould mandate the sam e fiv e  year
bid cy c le  and "licensed in Alaska" requirement for ex c ess  lo ss coverage
procured in the event o f s e lf  insurance.

S e c t io n  3 . Current law  requires the health insurance b en efits  to be
provided by insurance com panies as outlined in Section  2.

The proposed language authorizes DOA to self-in su re
health insurance b en efits  as an alternative to using insurance com p an ies.
The language also  requires that any ex c ess  lo ss  coverage be procured the s im e  
as health  insurance.

Section 4. AS 39.30.095
( a )  Current law  esta b lish es the group health and life  benefits

fund as a special account in the general fund to provide carrier insured health  
and life  coverage. Current language d escribes what m oney the fund shall 
co n sist u f and requires the com m ission er o f  adm inistration to  m aintain  
accounts and records for the fund. Inasmuch as payment o f  premium has 
been made d irectly  to insurance earners, th is fund has not been used.
H ow ever, it w ould be n ecessary  under a self-insurance arrangem ent.

Proposed language would expand the purposes o f  the fund
to  in c lu d e  se lf- in su ra n ce  arrangem ents.

( b ) Current law  requires the com m issioner to  obtain  an
actuarial determ ination o f  the estim ated  cost o f  the insured coverages and to 
set the contribution rate to the fund for both em ployer and em p loyee . The
current language further requires that prem ium s and c la im s for carrier
insured benefits be paid with m oney in th is fund

SECTIONAL ANALYSIS



The proposed language broadens the kinds of payments
lhat can be made from the fund to include self-insurance arrangements. The 
proposed language would also allow administrative costs of the health program 
to be paid from the fund.

( c ) Current law allows the State to receive reimbursement of 
its administrative expenses from insurance carriers.

The proposed language would allow the department to
contract with a third pany administrator to pay claims and payments. A third
party administrator is normally used in a self-insurance situation.

( d )  Current law allows the commissioner to have the surplus of 
the fund or some pan of it invested by the commissioner of revenue.

The proposed language would allow administrative costs to
be included in the makeup of the fund when determining whether a surplus 
existed. This fund would become more relevant if the State were to implement 
s e lf- in s u ra n c e .


