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dnte receiving the plurality of vote# 
become# tho party's nominee. Conn 
Gen S u t  §§9-382, 9-400, 9-444 
(19851. Candidates selected by tho 
major parties, whether through con­
vention or primary, are automati­
cally accorded a place on the ballot 
nt the general election.

( 4 7 9  U S  2I 2|

5 9-379. The
costs of primary elections arc paid 
out of public funds. See, e.g., § 9 441.

The statute challenged in these 
proceedings. §9-431. has remained 
substantially unchanged since the 
adoption of the State's primary sys­
tem. In 1976, the statute's constitu­
tionality wns uphold by a three- 
judge District Court against a chal­
lenge by an independent voter who 
sought a declaration ol his right to 
vote in the Republican primary. 
Nader v SchofTcr. 417 F Supp 837 
(Conn), summarily ofTd, 429 US 989, 
50 L Ed 2d 602, 97 S Ct 516 (1976). 
In that action, the Party opposed the 
plaintifTs efforts to participate in the 
Party primary.

Subsequent lo the decision in 
Nnder, however, the Party changed 
its views with respect to participa­
tion by independent voters in Party 
primaries. Motivated in part by the 
demographic importance of indepen­
dent voters in Connecticut politics.1 
in September 1983 the Party's Cen­
tral Committee recommended calling 
a state convention to consider alter­
ing the Party's rules to allow inde­
pendents tc vote in Party primaries. 
In January 1984 the state conven­
tion adopted the Party rule now at 
issue, which provider

"Any elector enrolled os a mem-

3. T h e  r e cord » l w * i  I h i t  in O c t o b e r  1 9 4 3  

t h e r e  » e r e  6 S 9 . 2 M  r r f u l e r r d  D e m o c r a t * .  

4 2 3 6 9 3  r i f i i u r n l  R e p u b l i c a n s ,  a n d  33 2.72 3 

r r t i t w r e d  a n d  u n a ftl tate d »ot*r» tn C o n n e c t i ­

cut 3  A p p  ta J u r *  S t a t e m e n t  2 * 4

522

ber of tho Republican Party nnd 
any elector not onrollcd as a mem­
ber of a party shall be eligible to 
vote in primaries for nomination 
of candidates for the offices of 
United States Senator, United 
States Representative, Governor, 
Lieutenant Governor. Secretary of 
the S tate , At torney G eneral, 
Comptroller nnd Treasurer." App 
2*\

During the 1984 session, the Re­
publican leadership in the state leg­
islature, in response to the conflict 
between the newly enacted Party 
rule and §9-431, proposed to amend 
the statute to allow independents to 
vote in primaries when permitted by 
Party rules. The proposed legislation 
was defeated,

[ 4 7 9  U S  213)

substantially olong 
party lines, in both houses of the 
legislature, which al that time were 
controlled by the Democratic Party.*

The Party and the individual ap­
pellees then commenced this action 
in the District Court, seeking a dec­
laration that §9-431 infringes the 
appellees' right to freedom of associ­
ation for the advancement of com­
mon political objt-lives guaranteed 
by the First ond Fourteenth Amend­
ments. and injunctive relief against 
ita further enforcement. After dis­
covery. the parties submitted exten­
sive stipulations of fact to the Dis­
trict Court, which granted summary 
judgment for appellees. The District 
Court concluded that 1a]ny effort by 
the state to substitute its judgment 
for that of the party on . . . the 
question of who is and is not suffi­
ciently allied in interest with the

4. tn t h e  N o v e m b e r  1 9 * 4  flection*, t h e  R e ­

p ublican* a c q u i r e d  •  m a j o r i t y  of * * a u  k i  bo t h  

h o u i e *  of t h e  * u t e  Irq itlaiur*. a a d  a n  a m e n d ­

m e n t  ta | 9 4 3 1  « u  paaaed. b u t  * u  m a d  b y 

t h e  D e m o c r a t i c  G o v e r n o r
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pnrty to warrant inclusion in its 
candidate selection process . . . sub* 
slantially impinges on First Amend­
ment rights" 599 F Supp, at 1238. 
Rejecting the state interests prof­
fered by appellant to justify the stat­
ute, the District Court held that "as 
applied to the Republican Party rule 
permitting unaffiliated voters to par­
ticipate in certain Republican Party 
primaries, the statute ubridges the 
right of association guaranteed by 
the First Amendment.'* Id., at 1241.

The Court of Appeals affirmed, 
holding that §9-431 "substantially 
interferes with the Republican Par­
ty's first amendment right to define 
its associational boundaries, deter­
mine the content of its message, and 
engage in effective political associa­
tion." 770 F2d, at 253.

II
(3J We begin from the recognition 

that "(cjonstitutional challenges to 
specific provisions of a State’s elec­
tion laws . . . cannct be resolved by 
any 'litmus-paper test* that will sep­
arate valid fiom invalid restric­
tions." Anderson v Celcbrcue,

( 4 7 9  U S  > 1 4 )

460
US 780. 789, 75 L Ed 2d 547. 103 S 
Cl 1564 (1983) (quoting Storer v 
Brown. 415 US 724. 730, 39 L Ed 2d 
714. 94 S Cl 1274 (1974H "Instead, a 
court . . . must first consider the 
character and magnitude of the as­
serted injury to the rights protected 
by the First and Fourteenth Amend­
ments that the plaintiff seeks to vin­
dicate. It then must identify and 
evaluate the precise interests put 
forwaro by the State as justifications 
for the burden imposed by its rule. 
In passing judgment, the Court must 
not only determine the legitimacy 
and strength of each of those inter- 
esu. it also must consider the estent 
to which those interests make it

necessary to burden the plaintiff's 
rights." 460 US. at 789, 75 L Ed 2d 
547. 103 S Ct 1564.

(4, 5s] The nature of tho appellees* 
First Amendment interest is evident 
"Il is beyond debate that freedom lo 
engage in association for the ad­
vancement of beliefs and ideas is an 
inseparable aspect of the 'libc'ty* 
assured by the Due Process Clouse 
of the Fourteenth Amendment, 
which cmbroces freedom of speech." 
NAACP v Alabama ex rel. Patter­
son. 357 US 449, 460. 2 L Ed 2d 
1488, 78 S a  1163 (1558); lee 
NAACP v Button. 371 US 415, 430. 
9 L Ed 2d 405, 83 S Ct 328 (196-11; 
Bates v Little Rock. 361 US 516. 522- 
523, 4 L Ed 2d 480. 80 S Cl 412 
(I960). The freedom of association 
protected by the First and Four­
teenth Amendments includes parti­
san political organisation. Elrod v 
Bums. 427 US 347, 357, 49 L Ed 2d 
547, %  S Ct 2673 (1976) (plurality 
opinion); Buckley v Valeo. 424 US 1.
15. 46 L Ed 2d 659. 96 S Ct 612 
(1976). "The right to associate with 
the political party of one's choice is 
an integral part of this basic consti­
tutional freedom." Kusper v Pon- 
likes. 414 US 51. 57, 38 L Ed 2d 260. 
94 S Cl 303 (1973).

(5b) The Party here contends that 
§9-431 impermissibly burdens the 
right of its members to determine 
for themselves with whom they will 
associate, and whose support they 
will seek, in their quest for political 
success. The Party's attempt to 
broaden the base of public participa­
tion in and support for its activities 
is conduct undeniably central to the 
exercise of the right of association. 
As we have said, the freedom to join 
together in furtherance of common 
political beliefs "necessarily presup­
poses the freed am to identify the 
people who constitute the associa-

523
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tion." Democratic Party of 
(4 79 U S  215)

Unit*
ed Stnte9 v Wisconsin ex rcl. La 
Folletle. 450 US 107, 122, 67 L Ed 
2d 82, 101 SC t 1010(1981)

(6a) A major state political party 
necessarily includes individuals ploy* 
ing n broad spectrum of roles in the 
organization's activities. Some of the 
Party's members devote substantial 
portions of their lives to furthering 
its political and organizational goals, 
others provide substantial financial 
support, while still others limit their 
participation to casting their votes 
for some or all of the Party's candi­
dates. Considered from the stand* 
point of the Party itself, the act of 
formal enrollment or public affilia­
tion with the Pul y  is merely one 
clement in the continuum of partici­
pation in Party nfnirs, nnd need not 
be in any sense the most important.1

(1b) Were the State to restrict by 
statute financial support of the Par­
ty's candidates to Party members, or 
to provide that only Party members 
might be selected os the Party’s cho­
sen nominees for public office, such .i

S. ( 6 b )  Indeed. act* of public affiliation m a y  

tubyect t h e  m e m b e r s  of political or gani tati oni 

to public hostility or discrimination; u n d e *  

t h o s e  c l r c u R i f U n c r a  a n  a m o c i a l i o n  h a a  a c o n ­

stitutional ri|ht lo protect thr pr ivac y o f  i u  

m e m b e r s h i p  rolls B a tr* « Little R o c k .  3 6 1  U S  

516. 523-524. 4 L  E d  2 d  4AO. K >  S  C t  4 1 2  

• I960'. N A A C P  «  A l a b a m a  c t  rcl Patterson. 

3 5 7  U S  449. 462. 2  L  E d  2 d  I 4 U .  7 8  S  a  1 1 6 3  

<1958)

6  (tc) It a  this r l r m r n t  of potential inter- 

f c r r n c r  > i t h  th r n c h u  af th r P a r t y  a m e m ­

b r a  w h i c h  distinguishes th r present ca t*  

f r o m  o 4 h m  in w h i c h  « r  h a i r  c o n s i d e r e d  

c l a i m a  b y  n o n m e m b e r s  of a  party s e e k i n g  lo 

•0 4 c  In lhal party'# p r i m a r y  drip.tr t h e  par- 

ly'a opposition In t h a  U u r r  cl a m  o f  c a m .  

t h a  n o n  m e m b e r ' *  desire ta participate in H r  

party's affairs ia o v e r b o r n e  b y  t h r  countervail, 

i n s a n d  Irsilimatc ri|hl ef t h e  party lo d e t e r ­

m i n e  l U  c w n  m e m b e r s h i p  qutlif raw.i't S e e  

R o s a r i o  « Rxfcrfctler. 4 1 0  U S  752. 3 6  L  E d  2 d

I. 9 3  S  C t  1 2 4 5  i I f 73*. N a d e r  . Schaffer. 4 1 7  

F  S w p p  8 3 7  iConnt. a u m m a n l i  aITd. 4 2 9  U 5

prohibition of potential association 
with nonmembers would cleurly in­
fringe upon the rights of the Party’s 
members under the First Amend­
ment to organize with like-minded 
citizens in support of common politi­
cal goals. As we have said, ’"(a)ny 
interference with the freedom of a 
party is simultaneously an interfer­
ence with the freedom of its 
adherents.” ’ Democratic Party, su­
pra. at 122, 67 L Ed 2d 82. 101 S Ct 
1010 (quoting Sweczy v New Hamp­
shire. 354 US 234, 250, 1 L Ed 2d 
1311. 77 S Ct 1203 (1957)).* The stat­
ute here places limits upon the 
group of

(479 U S  216] 

gistercd voters whom the 
Party moy invite to participate in 
the "basic function" of selecting the 
Party’s candidates. Kuspcr v Port- 
tikes, supra, nt 68, 38 L Ed 2d 260, 
94 S Ct .303. The State thus limits 
the Party's associational opportuni­
ties at the crucial juncture at which 
the appeal to common principles 
may be translated into concerted 
action, and hence to political power 
in the community.1

989. S O  L  E d  2 d  602. 9 7  S  C t  5 1 6  <1976i 

Similarly, t h e  C o u r t  h a a  u p h e l d  th e right o f  

national political parties to refute to teat at 

their c o n v e n t i o n !  delegate* c h o s e n  in ttate 

•election processes w h i c h  did not c o n f o r m  U> 

p a r t y  rule* S e e  D e m o c r a t i c  P a r t y  of U n i t e d  

Slates * W i s c o n s i n  e x  rel L a  Folletle. 4 5 0  U S  

107. • ;  L  E d  2 d  82. 101 8  C t  1 0 1 0  <19811; 

C o u s i n s  v W i g o d a .  4 1 9  U S  477, 4 2  L  E d  2 d  

595. 9 5  S  C l  5 4 1  <l9?St T h e s e  situations a r e  

analytically distinct f r o m  th e pr esent case, in 

w h i c h  t h e  P a r t y  a n d  i u  m e m b e r s  seek to 

p r ovid e e n h a n c e d  opportunities for participa­

tion by willing n o n  m e m b e r s  U n d e r  these 

ci rcum s t a n c e s ,  there is n o  conflict b e t w e e n  

t h e  a m o c i a t i o n a l  i n t e r e s U  e f  m e m b r a  a n d  

n o n m e m b e r s  S e e  ge nerally No t e .  P r m a r y  

Elections a n d  t h e  Collective R i g h t  o f F r e e d o m  

of A m o r u t i o n .  9 4  Y a l e  U  11 7 <11441

7. ( I d )  A p p e l l a n t  c o n  lend* that a n y  i n ­

f r i n g e m e n t  e f  th e aaaoctaliOAel right e f  Ih e 

P a r t y  as iU  m e m b e r s  is d e  m i n i m i * ,  b e c a u s e  

C o n n e c t i c u t  law. at a m e n d e d  d u r i n g  th e p e n

524
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(4 7 9  U S  217 ]
[If, 7] Il is. of course, fundamental 

to appellant's defense of the State's 
statute that this impingement upon 
the associational rights of the Party 
and its members occurs ot the ballot 
box for the Constitution grants to 
the States a broad power to pre­
scribe the Times. Places nnd Man- 
ner of holding Elections for Senators 
and Representatives." Art (, §4, cl 1. 
which power is matched by state 
control over the election process for 
state offices. Bul this authority docs 
not extinguish the State's rcspt n i ­
hility to observe the limits estab­
lished by the First Amendment 
rights of the State's citizens. The 
power to regulate the time, place, 
and manner of elections does not 
justify, without more, the abridg­
ment of fundamental rights, such as 
the right to vote, see Wcsberry v 
Sanders. 376 US 1. 6-7, 11 L Ed 2d 
481. 84 S a  526 (1964), or. as here, 
the freedom of political association. 
We turn then lo an examination of

d t n c y  of t h o  litigation. prt»Kj*» lhal a n y  

previously unaffiliated *otar m a y  b e c o m e  eli­

gible lo vote in t h v  Party's p r i m a r y  b y  enroll- 

in* as a  P a r t y  m v m b v r  a t  Lair as n o o n  o n  t h v  

last butiftrst d a y  p r e c e d i n g  t h v  p r i m a r y  C o n n  

O n  Stat | 9 3 4  <I9S3> T h u s ,  appellant c o n ­

tends. a n y  i n d e p e n d e n t  voter w i t h m *  lo p a r ­

ticipate In a n y  P a r t y  p r i m a r y  m a y  d o  so 

[ t t ]  T h i s  is n o t  a  satisfactory r n p o A w  to 

th v Party's co nte n t i o n s  for t w o  re asons First, 

aa th e C o u r t  of A p p e a l s  noted, t h e  f o r m a l  

sAlistioo process ts o n e  w h i c h  individual sot- 

era m a y  e m p i c y  m  o r d e r  to a a s o c a t e  w i t h  t h o  

Party, b u t  it pr esides n o  m e a n s  b y  w h i c h  t h e  

m e m b e r s  o f  th e P a r t y  m a y  ( h o m e  ta b r o a d e n  

opportunities for joining th e association b y  

their o w n  act. w i t h o u t  a n *  in terv enin g a c t u m  

b y  potential sneers 7 7 0  F2i. al 291. n  2 1  

Se cond , a n d  m a r e  i m p ort antl y, th e require- 

m r n t  of public affiliation w M h  th e P a r t y  in 

seder la %ote ■" t h e  p r i m a r y  m d c a o s  t h e  

tterrise af t h o  a i t a n s t i w a ;  r « * M  v p r n  t h e  

m a t  in* af t public s u t e m o M  of s l W r t M f  to 

the P a r t y  w h i c h  th e State r v n v r e *  n f a d l m  

of Ihe actual beliefs of I h o  individual *ntor 

a  W o o l o y  * M a y n a r d .  4 3 0  U S  70S. 714-719. 

3 1  L  E d  2 d  7 9 1  9 7  S  C t  1 4 2 4  -1977. W o o l

tho interests which appellant asserts 
lo justify the burden cast by the 
statute upon the associational rights 
of the Party nnd its members.

I l l

Appellant contends that §9-431 is 
o norrowly tailored regulation which 
advances the State's compelling in­
terests by ensuring thr ndministro- 
bility of the primary system, pre­
venting raiding, avoiding voter con­
fusion. and protecting the responsi­
bility of party government.

A

Although il was not presented to 
the Court of App.sis as a basis for 
the defense of the statute, appellant 
argues here that the administrative 
burden imposed by the P a r t y  rule is 
a sufficient ground on which to up  
hold the constitutionality of 

( 4 7 9  U S  21 8)

§ 9-431.'

Vi rginia B o a r d  of E d u c a t i o n  *  Barnette. 3 1 9  

U S  624. 6 3 3 4 3 1 .  8 7  L  E d  1629. 6 3  5  C l  1178. 

1 4 7  A L II 6 7 4  ■ 19 4 3 1 A a  c o u n a e l  for appellee* 

c o n c e d e d  at oral a r g u m e n t ,  a  r e q u i r e m e n t  

that i n d e p e n d e n t  voter* m e r e l y  n o u f y  ttaie 

authorities o f  their intention ta vote in th e 

P a r t y  , - i m a r y  w o u l d  b e  s c c e p t a h e  aa a n  

a d m ^ i i u r a t i v e  m e a a u r e .  b u t  I t p i e  p r o b l e m  t* 

that th e St a t e  a  m i u l  in* o n  a  p u b U r  act of 

affiliation yoinin* t h e  RepubJi.su) P a r t y  

mt a re ndition i f  th,* a t a o o a t i e n  “ T r  o f  O r a l  
A r *  4 0

a  T h e  District C o u r t  e n t e r e d  o e  t r d  r*i of 

fact a* to t h e  potential a d m - i t e r a t i v e  

c h a n g e *  n e c e w i r y  to i m p l e m e n t  t n e  Party 

rule A a  ap pe l l a n t  c o n c e d e d  al oral a.-gument, 

ih e only e v i d e n c e  <■ t h e  record brfcre th e 

Distrait C o u r t  relating to I h e  adJC.-iatfatuxi 

of Ih e rule » » •  a  t u t e m e n i  b y  the State a 

election a t t o r n e y  m  l a a t i m o n y  k r f * *  th e leg 

leletorv that t h e  * y * i e m  w o u l d  b e  e o r t a b l f  

Id. al 2 0  A p p e l l a n t  r»l«e» h e r e  u p o n  i M a  

» > u  c o n c e r n i n g  potential a d m > n a i r » « n e  b u r  

d e n  w h i c h  w e r e  > » W n  tied ia ihe C e u n  af 

A p p e a l *  u* w y m n  of a p p e l l a n t -* n q m i  foe 

a M a y .  e n t e r e d  after D u e  C o u r t  * a . « 4  p r a h a  

M e  ye nadi ctie n
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Appellant contends that the Party's 
rule would require the purchase of 
additional voting machines, the 
training of additional poll workers, 
and potentially the printing of addi­
tional ballot materials specifically 
intended for independents voting in 
the Republican primary. In essence, 
appellant claims that the adminis­
tration of the system contemplated 
by the Party rule would simply cost 
the State loo much.

[8] Even assuming the factual ac­
curacy of these contentions, which 
have not been subjected to any scru­
tiny by the District Court, the possi­
bility of future increases in the cost 
of administering the election system 
is not a sufficient basis here for in­
fringing appellees* First Amendment 
rights. Costs of administration would 
likewise increase if a third major 
party should come into existence in 
Connecticut, thus requiring the 
State to fund a third major-party 
primary. Additional voting ma­
chines. poll workers, and ballot ma­
terials would all be necessary under 
these circumstances as well. But the 
State could not forever protect the 
two existing major parties from com­
petition solely on the ground that 
two major parties are all the public 
can ofTord. Cf. Anderson v Cele* 
breue, 460 US 780, 75 L Ed 2d 547, 
103 S a  1504 (1983*; Williams v 
Rhodes. 393 US 23. 21 L Ed 2d 24. 
89 S a  5. 45 Ohio Ops 2 * 236 (19681 
While the State is c '“ourse entitled

8. A t  « e  K « » r  p r e n o i M l y  noted. • t l u d r  

c o m m t M i o n  e * l a b l u h * d  by t h e  nttisntl D e m o -  

m l K  P a r t y  c o o c l j i r d  that " t h e  e tivtence o f  

“ raiding" hot r*e»er b e e n  r t n r i u t m l y  p r o v e n  

b y  w n f )  rt*e a r c h  D e m o c r a t i c  P t M y  of

U n i t e d  Scale* *  W i i m o a  et ret L a  Fcllettr 

« V  U S  at 12 7-13 3 n 2 3  6 7  I  TA U  9 2  101 S  

f -  1 0 1 0  >* v>tin( O p e n  n e w  Partiripotran a n d

to take administrative and financial 
considerations into account in choos­
ing whether or not to have a pri­
mary system at all, it enn no more 
restrain the Republican Party’s free­
dom of association for reasons of its 
own administ rat ive convenience 
than it could on the same ground 
limit the ballot access of a new ma­
jor party.

(479 US 219]
B

19] Appellant argues that §9-431 
is justified as n measure to prevent 
raiding, a practice "whereby voters 
in sympathy with one party desig­
nate themselves as voters of another 
party so as to influence or determine 
the results of the other party's pri­
mary." Rosario v Rockefeller, 410 
US 752. 760. 36 L Ed 2d 1. 93 S Ct 
1245 (1973). While we have recog­
nized that "o Stole may have a legit­
imate interest in seeking to curtail 
‘raiding.* since thot practice may 
affect the integrity of the electoral 
process." Kusper v Pontikes. <14 US. 
nt 59-60. 38 L Ed 2d 260, 94 S Ct 
303; Rosario v Rockefeller, supra, at 
761. 36 L Ed 2d 1.93 S Ct 1245. that 
interest ia not implicated here.' The 
statute as applied to the Party’s rule 
prevents independents, who other­
wise cannot vote in any primnry. 
from participating in the Republican 
primary. Yet a raid on the Republi­
can Party primary by independent 
voters, a curious concept only dis­
tantly related lo the type of raiding

P»r») B u i l d i n g  R e f o r m *  for a  S t r o n g e r  D r m o  

m i x  P * r t y  6 8  ( F e b  17. 1 9 7 6 n  In » i e »  of n t  

c m e h m o n  that 1 9-431 u  irrelevant ta the 

quint > o n  o f  raiding, » r e t p r e w  n o  o p i n i o n  u  

to w h e t h e r  t h e  c o n t i n u i n g  difficulty of peovinf 

that raiding la p o u i t l r  a t t e n u a t e *  t h e  *► 

w n i d  »tate inter**! in p r e v e n t i n g  t h e  pra: 

lice
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discussed in Kuspcr and Rosaric, is 
not impeded by § 9-131; the indepi nd- 
ent raiders i red only register os Re­
publicans ar t vote in the primary. 
Indeed, unoei Conn Gen Slat §9-56 
(1985), which >errr.its an independent 
to affiliate wi h tho Party as late as 
noon on the ousiness dny preceding 
the primary, sec n 7. supra, the State's 
election statutes actually assist a 
"raid" by independents, which could 
be organised and implemented nt the 
11th hour. The State's esserted inter­
est in the prevention of raiding pro­
vides nr justification for the statute 
challenned here.

(479  U S  220 ]
C

Arr-Hint ' s next argument in sup­
port of §9-431 is that the closed 
primary system avoids voter confu­
sion. Aupellant contends that *'(t]hc 
legislature could properly find that 
it would be difficult for the gcnerul 
public to understand what s candi­
date stood for who was nominated in 
part by an unknown amorphous 
body outside the party, while never­
theless using the party nane." Brief 
for Appellant 59. Appellees respond 
that the State is attempting to act as 
the ideological guarantor of the Re­
publican Party's candidates, ensur­
ing that voters are not mtsled by a 
“Republican** candidate who pro­
fesses something other than what 
the State regards as true Republican 
principles Bnrf for Appellees 28

(10s] As we have said, “(t)here can 
be no question about the legitimacy 
of the State's interest in fostering 
informed and educated espressions 
of the popular w i l l  in a general elec­
tion .** Anderson v Celebrezxe. 460 
US. at 796, 75 L Ed 2d 547. 103 S a

1564. To the extent that party lobels 
provide a shorthand designation of 
the views of party candidates on 
matters of public concern, the identi­
fication of candidates with particular 
parties plays a role in the process by 
which voters inform themselves for 
the exercise of the franchise. Appel­
lant's argument depends upon the 
belief that voters can be "misled" by 
party labels. But "|o]ur cases reflect 
a greater faith in the ab.lity of indi­
vidual voters to inform themselves 
about campaign issues." Id., at 797, 
75 L Ed 2d 547, 103 S Ct 1564. 
Moreover, appellant's concern that 
candidates selected under the Party 
rule will be the nominees of on 
"amorphous" group using the Par­
ty's name is inconsistent with the 
facts. The Party is not proposing 
that independents be allowed to 
choose the Party's nominee without 
Party participation; on the contrary, 
to be listed on the Party's primary 
ballot continues to require, under a 
statute not challenged here, that the 
primary candidate have obtained at 
least 20% of the vote at a Party 
convention, which only Party 

( 4 7 9  us n il
mem­

bers may attend. Conn Gen Slat § 9- 
400 (1985). If no such candidate 
seeks to challenge the convention's 
nominee in a primary, then no pri­
mary is held, and the convention 
nominee becomes the Party's nomi­
nee in the general election without 
any intervention by independent vot­
e rs "  Even assuming, however, that 
putative candidates defeated at the 
Party convention will have an in­
creased incentive under the Party's 
rule to make primary challenges, 
hoping to attract more substantial 
support from independents than

10. The rr- «»4 S w i  M  4 < k Im  Ih e  p rep a rtw a  e f  O i w t x u l  KrpwM««A F « r l*  M f f i u  
u eaa  ih e t » -• i * *  m u l l  m p r im e r?  c o * te s u
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from Pnrty delegates, the require­
ment that such challengers garner 
substantial minority support at the 
convention greatly attenuates the 
State's concern that the ultimate 
nominee will be wedded to the Party 
in nothing more than a marriage of 
convenience.

[1 0 b ] !n  arauing that the Party 
rule interferes with educated deci­
sions by votcis. appellant also disre­
gards the substantial benefit which 
the Party rule provides to the Parly 
and its members in seeking to 
choose successful candidates. Given 
the numerical strength of indepen­
dent voters in the Stale, one of the 
questions most likely lo occur to 
Connecticut Republicans in selecting 
candidates for public ofiico is how 
can the Party most effectively ap­
peal to the independent voter? By 
inviting independents to assist in the 
choice at the polls between primory 
candidates selected at the Party con­
vention. the Party rule is intended 
to produce the candidate ard plat­
form most likely to achieve that 
goal. The state statute is said to 
decrease voter confusion, yet it de­
prives the Party nnd its members of 
the opportunity to inform them­
selves as to the love! of support for 
the Party's candidates among a criti­
cal group of electors. "A State's

II. A t  th e pr esen t U i m . 2 1  S u m  p r o w l *  

for "clow)'* p r i m a r i e s  of t h *  claanic *ort. in

•  hi ch th* p r i m a r y  voter m u » t  b *  r e g u t e r e d

a*  a  m * m o * r  of th* p a r t y  for a o m *  p * n o d  of 

t i m *  prior to t h *  h o l d i n g  o f  th * p r i m a r y  

r  I ret ion S e e  A n t  R e v  Sl at A n n  f 16-467 

<1964*. Ca l El ec C o d e  A n n  | S O I  i W * * t  S u p p  

1 9 W * .  C o l o  R»* Slat | I-2-20J ( S u p p  1966*. 

C o n n  G e n  S u t  ( 9 - 4 3 1  <I9SS>. De l C o d *  A n n .  

7 it. IS ( 3 1 6 1  U9fl|r. H a  S u t  ( 101 0 2 1  tl965>. 

K a n  S u t  A n n  ( 2 5 4 3 0 1  <I9SI». K y  R e *  S u t  

(( 1 16 04S. 1 1 6  O S S  I|962i. M e  H e *  S u t  A n n .  

Tit 21 A. ( 141 et a n q  i S u p p  1966-1967*. M d  

A n n  Cw d * .  A r t  33. ( 3-6 et **0 i!96Si. N e b  

R e *  S u t  ( 3 2 - 5 3 0  1 1 9 6 4 r. N r *  R e *  S u t  

( 293 » 7 . 1965*. N M  S u t  A n n  ( 1-4 16 11965*. 
T Y  O n e  L a -  ( 1-104 9 i M c K i n n e .  1971*. N C  

G e n  S u t  ( 163 74 * 1 9 6 2  and Supp I96S*. O k l a

claim (hat it is enhancing the ability 
ol its citizenry to make wise deci­
sions by restricting the flow of infor­
mation to them must be viewed with 
some skepticism." Anderson v Cele- 
brczze. supra, at 798, 75 L Ed 2d 
547, 103 S Ct 1564. The State's legit­
imate interests in preventing voter 
confusion

[470 US 222) 
nnd providing for educated 

nnd responsible votor decisions in no 
respect "make it necessary to bur­
den the (Porty’s) rights." 460 US, nt 
789, 75 L Ed 2d 547, 103 S Ct lo64

D
[ 1 1 a ]  Finally, appellant contends 

thnt § 9-431 furthers the State’s com­
pelling interest in protecting the in­
tegrity of the two-party system nnd 
the responsibility of pnrty govern­
ment. Appellant argues vigorously 
and at length that the closed pri- 
mnry system chosen by the state 
legislature promotes responsiveness 
by elected officinb nnd strengthens 
the effectiveness of the political par­
ties.

The relative merits of closed nnd 
open primaries have been the sub­
ject of substantial debate since the 
beginning of this century. and no 
consensus has as yet emerged." Ap-

S u l  T it 26 . (  1-104 U 976* . O r*  R e* S u t  
(2 4 7 .3 )1  119651 P a  S u t  Ann T it 25 . (  2832 
(Pu rd oa  1963*. S D  Codified Law* (1 2 -4 -1 5  
11962 W  Va Cod* (3 - 1 - 3 5  11979*. W yo S u t  
(  2 2 -6 2 1 2  <19771 S i t  teen S u d s  a llow  a vote r 
prevtoualy una ffilia ted  w ith any p a rty  lo  vo le 
In a part) p rim a ry  i f  h * a ffilia te* w ith th* 
party  at th * tim e o f. o r  fo r  th * purpcn* of. 
voting in the p rim ary  See A la  Cod* 1 17 -16  
14>b* >1965*. A rk  S u t  Ann ( 6 1 2 f t  1 19761. Ga 
Cod* Ann (2 1 - 2  2 3 5  U 9 6 2 i. I l l  R*« S u t  th  
46. I 743*1 • 196ft*. In d  Cod* (  3 1 0 -1 -6  tSupp 
1966- Iowa Cod* ( ( 4 3  41 . 4 3  42 <1965*. M a rt 
G en L *« *  (  5 3 3 7  <1964* Mia* Code Ann (  2 3  
1 3 5 7 5  H 966  pam ph let*. M o R e* S u t  
|  1 )5 3 9 7  119*6*. NM R *v S u t  A nn ( 6 5 4  3411 
11966* N J S u t  A nn ( 1 9  2 3 4 5  (W eet Supp 
1966*. O h io Rev C od* Ann (  3 513  19 <Supp
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pellant
(479 U S  223) 

invokes a long and distin- 
guishcd line of political scientists 
nnd public ofTicinls wno hove been 
supporters of the closed primary. 
But our role is not to decide whether 
the state legislature was acting 
wisely in enacting the closed pri- 
mary system in 1955, or whether the 
Republican Party makes a mistake 
in seeking to depart from the prac­
tice of the past 30 years."

We have previously recognized the 
danger that "splintered parties and 
unrestrained factionalism may do 
significant damage to the fabric of 
government.” Storcr v Brown, 415 
US. at 736, 39 L Ed 2d 714, 94 S Ct 
1274. We upheld a California statute 
which denied access to the ballot to 
any independent candidate who had 
voted in a party primory or been 
registered as a member of a political 
party within one year prior to the 
immediately preceding primary elec­
tion. Wc said:

"(T)he one-year disafhliotion 
provision furthers the State's in­
terest in the stability of its politi­
cal system. We also consider that 
interest as not only permissible, 
but comnclling and as outweighing 
the interest the candidate and his 
supporters may have in making a 
late

1 M 3 * .  R t  G*n L»-» |  l 7 S 2 6 » c l  i l M I t  S C  

C o d *  |t 7 4 - 1 2 0 .  7 * 2 0  U 9 7 6  a n d  S u p p  I M S * .  

T a n n  C o d *  A n n  | ? M l S * b « M I M S > .  T * »  EJ*c 

C o d *  A n n  1 1 6 2 0 0 3  ( I M S *  F o u r  S t atrt p r o  

«* d *  tor n o n  part t u n  p n i M r m  in a h i c h  all 

r r g i t u r r d  voter* m i ;  p t r l i o p i U .  A l a t i a  Sl at 

A n n  1 1 1 5 0 5 0 1 0 .  1 5 2 5 0 9 0  i | M 2 »  U  R * .  

S u t  A n n  || IS 4 0 i B .  I S 3 2 I B i W * » t  I 9 7 S  a n d  

S u p p  I M * .  V .  C M *  | 2 4  I I M  U M S i  W » t h  

R * »  C o d *  | 2 9  I I 3 0 0  i ! M 5 t .  • h i t *  n i n *  S t u n  

h a « «  a d o p t ' d  <1 iui(tl ~ o f * n ~  primariet. tn 

» h « h  all r * g u t * r * d  w t r n  m a y  ( h o o t *  tn 

•  h K h  pa r t y  p r i m a r y  to *«<* M » -  R * »  S u t  

| 12-31 > S u p p  19*4'. I d o  S o  C o d *  || 34-402. 34- 

404. 3 4  9 0 4  5 « p p  I M S *  M « h  C o m p  L a - »

(479 US 224) 
rather than an early decision 

to seek independent ballot status.” 
Ibid.

The statute in Storer was designed 
to protect the parties and the party 
system against the disorganizing ef­
fect of independent candidacies 
launched by unsuccessful putative 
party nominees. This protection, like 
thnt accorded to pnrtics threatened 
by raiding in Rosario v Rockefeller, 
410 US 752. 36 L Ed 2d 1. 93 S Ct 
1245 (1973), is undertaken to pre­
vent the disruption of the political 
parties from without, and not, as in 
this cose, lo prevent the parties from 
taking internal steps afTecting their 
own process for the selection of can­
didates. The forms of regulation up­
held in Storer and Rosario imposed 
certain burdens upon the protected 
First nnd Fourteenth Amendment 
interests of some individuals, both 
voters and potential candidates, in 
order to protect the interests of oth­
ers. In the present cose, the state 
statute is defended on the ground 
that it protects the integrity of the 
Party against the Party itself.

(5c, lib, !2j ] Under these circum­
stances. the views of the State, 
which to some extent represent the 
views of the one political party Iran-

|| I M 575. 1 6 6 5 7 6  < l « 7  a n d  S u p ?  I M 6 ' .  

M i n n  S u t  | 2 0 4 D O S 4 1*1 965' M o n t  C a d *  A n n  

I 1 3  I O J O I i J i  i l M S r .  N D  C * n t  C o d *  | 16 l - H -  

2 2  • S u p p  I M S ' .  U u h  C o d *  A n n  | 2 0 - 3  19*2* 

• S u p p  I 9 M > .  V i  5 u t  A n n .  Tit 17. f 2 3 6 3  
< I M 2 r .  W i t  S u t  It 5 3 7 .  6 1 0  i l 9 S 3 I M 4 i

12. W *  n o t *  lhal a p f w l l a M ' a  dir*tl p w d K -  

tiont a b o u t  d*tirw*tion o I th * integrity af t h *  

i l n t w i  p r o r m a  a n d  d a t a ;  af m p o n i i b l *  

part) g o v e r n m e n t  a r *  lt d t e r n *  o u t  b y  t h *  

i i p v n t M *  a f  th * 2 9  S i a t n  « h * h  h a w  < h o t * n  

ta p * r m i t  m o w  t u b a u n t i a l  o p * n n * u  in their 

p r i m a r y  t y t w m t  t h a n  C o n m c i K u t  h a a  p*r- 

m i t t t d  h e r e t a f a w
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siently enjoying majority power, os 
to the optimum methods for preserv­
ing pnrty integrity lose much of 
their force. The Stole orgues thot its 
statute is well designed to save the 
Republican Pnrty from undertaking 
n course of conduct destructive of its 
own interests. But on this point 
"even if the State were correct, a 
State, or a court, moy not constitu 
tionnlly substitute its own judgment 
for thnt of the Party." Democratic 
Party of United States v Wisconsin 
ex rcl. La Folletle, 450 US, at 123- 
124, C7 L Ed 2d 82. 101 S Ct 1010 
(footnote omitted). The Party’s deter­
mination of the boundaries of its 
own association, and of the structure 
which best allows it to pursue its 
political goals, is protected by the 
Constitution. "And as is true of all 
expressions of First Amendment 
freedoms, the courts moy not inter­
fere on the ground thnt they view a 
particular expression as unwise or 
irrational." Id., nt 124, 67 L Ed 2d 
82,101 S Ct 1010.'*

(4 7 9  U S  225 )
We conclude thnt the State's en­

forcement, under these circum­
stances, of its closed primary system

IX  ( 1 2 b ]  O u r ho ld ing  today d o n  not estab­
lish  thnt state regu la tion  o f  p r im a ry  voting 
qua lifica tion* m ay neve r w ithstand cha llenge 
by a p o litica l p a rty  o r  ita m em bersh ip  A 
p a rty  seeking . fo r  exam p le , lo  open ita p r i ­
m a ry  to  a l l vo te r* , inc lud ing m em ber* o f  
o th e r partie* . would ra ia* a d iffe ren t com b ina­
tion  o f  con s id e ra tio n s U nde r such o rcum - 
•u n c e t . the effect o f  one pa rly 'a  b roaden ing  o f  
partic ipa tion  w ou ld  th rea ten  o th e r pa rtie* 
w ith  the  d iso rgan isa tion  effect* which the  
tU lu te *  in  S to re r  v D rown. 4 15  U S  724 . 29  L  
Ed 2d 714 . 94 S  a  1274 <19741. and  Rosa rio  *  
R ocke fe lle r. 4 1 0  U S  7 5X  36  L  Ed 2d 1. 9 3  S  C l 
1245 I l9 7 3 t , w ere designed lo  p re v en t W o 
have observed on aevera l occasions that a 
S u t e  may adopt a "p o licy  o f  con fin ing each 
vote r lo  a tin g le  nom ina ting  a d . "  a policy 
decision which u  no t involved tn th e  prevent 
r u e  See A nderson v C e le b ren e . 4 6 0  U S  7S0. 
602 . n 29 . 75 L  Ed 2d 547 . 103 S  Ct 1564 
tl9fl3> . S to re r « D row n , tu p ra . a l ? 4 3 . 3 9  L  Ed

burden? the First Amendment rights 
of the Party. The interests which the 
appellant adduces in support of the 
statute are insubstantial, and ac­
cordingly the statute, as applied lo 
the Porty in this case, is unconstitu­
tional.

IV

[ 2 b ]  Appellant orgues here, as in 
the courts below, thot implementa­
tion of the Party rule would violate 
the Qualifications Clause of the Con­
stitution, Art I, §2, cl 1, ond the 
Seventeenth Amendment because it 
would establish qualifications for 
voting in congressional elections 
which differ from the voting qualifi­
cations in elections for the more 
numerous house of the state legisla­
ture." The Party rule os adopted 
permits independent voters to vote 
in Party primaries for the offices of 
United States Senator ond Member 
of the House of Representatives, and 
for statewide offices, but is silent os 
regards

(4 79  U S  226 ) 
primaries held to contest 

nominations for seats in the state 
legislature. See supra, at 212, 93 L

2d 714 . 94 S  C t 1274. T h r  ana ly s is  o f these 
s ituations derives much from  the p a rt ic u la r 
facta involved T h e  resu lts o f  th is  eva lua tion  
w ill not be au tom atic , as we have recognised, 
the re  ia 'no substitu te  fo r the hard  judgm ents 
th a t m utt be made Anderson v C e le b rru e . 
•u p ra . at 789 -790 . 7 5  L  Ed 2d 547 . 103 S  Ct 
1564 iquotu  g S to re r v B row n , su p ra , at 730 . 
3 9  L  Ed 2d 714 . 94  S Q  12741

14. A rtic le  I. f  2 . cl 1. p rov ides T h e  House 
c f  Represen ta tives sh a ll be composed o f M em ­
bers chosen eve ry  second Y e a r by the  Peop le 
c f  th e  aevera l S tates, and the  E lec to rs in each 
5 la te  sh a ll have Ih e  Q ua lifica tion * requ isite 
foe E lecto r* c f th e  rnuat num erous B ranch  o f  
the S ta te  L e g is la tu re "  The Seventeenth  
Amendment, which provide* fo r  the  direct 
e lection  o f  U n ited  S tate* Senators, s u te *  in 
pe rtin en t pa rt th a t l l f s t  e le c to r* in  eoch 
S ta te  sh a ll have the qua lifica tions requ isite 
fo r  e lecto rs a f  Ih e  meal num erous b ranch  e f 
th *  S u t e  le g is la tu re s "
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Ed 2d, at 522. Appellant contends 
that the Qualifications Clouse ond 
the Seventeenth Amendment re­
quire on absolute symmetry of quali­
fications to vote in elections for Con­
gress ond the lower house of the 
state legislature, and thnt the Party 
rule, if implemented according to its 
terms, would require lesser qualifica­
tions for voting in Party primaries 
for federal office than for state legis­
lative office.

The Court of Appeals rejected ap­
pellant's argument, holding that the 
Qualifications Clause and the paral­
lel provision of the Seventeenth 
Amendment do not apply to primary 
elections. 770 F2d, at 274. TTie con­
curring opinion took a different 
view, reaching the conclusion that 
these provisions require only that 
"anyone who is permitted to vote for 
the most numerous branch of the 
state legislature has to be permitted 
to vote" in federal legislative elec­
tions. Id., at 286 (Oakes. J.. concur­
ring). We ogree.

(13, 14] We recognize that the Fed­
eral Convention, in adopting the 
Qualifications Clause of Article I.
} 2. was not contemplating the ef­
fects of that provision upon the mod­
em system of party primaries. As we 
have said:

"We may assume that the framers 
of the Constitution in adopting 
that section, did not have specifi­
cally in mind the selection and 
elimination of candidates for Con­
gress by the direct primary any 
more than they contemplated the 
application of the commerce 
clause to interstate telephone 
telegraph and wireless communi­
cation. which are con ceded I y 
within i t  But in determining 
whether a provision of the Consti­

tution applies to a new subject 
mntter, it is of little significance 
that it is one with which the frum- 
crs were not familiar. For in set­
ting up an enduring framework of 
government they undertook to 
carry out for the indefinite future 
and in all the vicissitudes of the 
changing afTairs of men, those fun­
damental purposes which the in­
strument itself discloses." United 
States v Classic. 313 US 299, 315- 
316, 85 L Ed 1368, 61 S Ct 1031 
(1941).

(4 7 9  U S  227 )
The fundamental purpose underly­
ing Article I, §2, cl 1, that "(t]he 
House of Representatives shall be 
composed of Members chosen . . . by 
the People of the several States," 
like the parallel provision of the 
Seventeenth Amendment, applies lo 
the entire process by which federal 
legislators arc chosen. "Where the 
state law has made the primary on 
integral part of the procedure of 
choice, or where in fact the primary 
effectively controls the choice," the 
requirements of Article I. f  2. cl 1. 
and the Seventeenth Amendment 
apply to primaries as well as to 
general elections. United States r 
Classic, supra, at 318, 85 L Ed 1368. 
61 S Ct 1031; see Smith v Allwright. 
321 US 649. 659-660. 88 L Ed 987. 64 
S Ct 757 ll»44). The constitutional 
goal of Assuring that the Members of 
Congress are chosen by the people 
can only be secured tf that principle 
is applicable to every stage in the 
selection process If primaries were 
not subject to the requirements of 
the Qualifications Oauscs contained 
in Article I, f 2 and the Seventeenth 
Amendment, the fundamental prin­
ciple of free electoral choice would 
be subject to the sort of erosioo 
these prior decisions were intended 
to prevent
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(2c) Accordingly, we hold thot the 
Qualifications Clauses of Article I, 
§ 2, and the Seventeenth Amend* 
ment are applicable to primary elec­
tions in precisely the same fashion 
thot they apply to generol congres­
sional elections. Our task is then to 
discover whether, os appellant con­
tends, those provisions require that 
voter qualifications, such as party 
membership, in primaries for federal 
office must be absolutely symmetri­
cal with those pertaining to prima­
ries for state legislative office.

Our inquiry begins with an exami­
nation of the Framers’ purpose in 
enacting the first Qualifications 
Clause. It is clear that the Clause 
was intended .o avoid the conse­
quences of declaring a single stan­
dard for exercise of the franchise in 
fcdernl elections. The state govern­
ments represented at the Convention 
had established varying voter qualifi­
cations, and substantial concern was 
expressed by delegates as to the 
likely efTects of a federal voting qual­
ification which disenfranchised vot­
ers eligible to vote in the States. 
James

(479 US 223)
Wilson argued that "(ijt 

would be very hard nnd disagreeable 
for the same persons, at the same 
time, to vote for representatives in 
the State Legislature, nnd to be ex­
cluded from a vote for those in the 
National Legislature." J. Madison, 
Journal of the Federal Convention 
467 (E. Scott ed 1893) (hereinafter 
Madison’s Journal). Oliver Ellsworth 
predicted that "[tjhe people will not 
readily subscribe to a National Con­
stitution. if it should subject them to 
be disfranchised." Id., at 468. Benja­
min Franklin argued, in the same 
vein, thnt ”[t)he sons of a substantial 
farmer, not being themselves free­
holders. would not be pleased ot be­
ing disfranchised, and there are ■

great many persons of thnt descrip­
tion.” Id., at 471. James Madit m 
later defended the resulting provi­
sion on similar grounds:

"To have reduced the different 
qualifications in the different 
States, to one uniform rule, would 
probably have been as dissatisfac­
tory to some of the States, as it 
would have been difficult to the 
Convention. The provision made 
by the Convention appears there­
fore. to be the best that lny within 
their option. It must be satisfac­
tory to every State; because it is 
conformable to the standard al­
ready established, or which may 
be established by the State itself." 
The Federalist No. 52, p 354 (J. 
Cooke ed 1961).
[2d] In adopting the language of 

Article I. § 2, cl 1, the Convention 
rejected the suggestion that a prop­
erty qualification was necessary to 
restrict the availability of the fed­
eral franchise. See Madison's Jour­
nal 468-473; 2 M. Farrand, The Re­
cords of the Federal Convention of 
1787, pp 200-216 (1966). Far from 
being a device to limit Ihe federal 
suffrage, the Qualifications Clause 
was intended by the Framers to pre­
vent the mischief which would arise 
if state voters found themselves dis­
qualified from participation in fed­
eral elections. The achievement of 
this goal does not require that quali­
fications for exercise of the federal 
franchise be at all

(479 US 229]
times precisely 

equivalent to the prevailing qualifi­
cations for the exercise of the fran­
chise in a given Stale. The funda­
mental purpose of the Qualifications 
Clauses contained in Article I, §2. 
and the Seventeenth Amendment is 
satisfied if all those qualified to par­
ticipate in the selection of members 
of the more numerous branch of the
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state legislature are also qualified to 
participate in the election of Sena* 
tors and Members of the House of 
Representatives.

[2*J Our conclusion that these pro­
visions do not require a perfect sym­
metry of voter qualifications in state 
and federal legislative elections 
takes additional support from the 
fact that we hnve not previously 
required such absolute symmetry 
when the federal franchise has been 
expanded. In Oregon v Mitchell, 400 
US 112, 27 L Ed 2d 272, 91 S Ct 260 
(1970), five Justices agreed thnt the 
Voting Rights Act Amendments of 
1970 could constitutionally establish 
a minimum age of 18 for voters in 
federal elections, while a majority of 
the Court also concluded that Con­
gress was without power to set such 
a minimum age in state and local 
elections. See id., at 117-118, 27 L Ed 
2d 272, 91 S Ct 260 (Black, J., an­
nouncing the judgments of the

Court). Appellant's reading of the 
QualificoMons Clause, which would 
require identical voter qualifications 
in state nnd federal legislative elec­
tions, is plainly inconsistent with 
these holdings. We hold that the 
implementation of the Party rule 
does not violate the Qualifications 
Claus* or the Seventeenth Amend­
ment because it does not disenfran­
chise any voter in a federal election 
who is qualified to vote in a primary 
or general election for the more nu­
merous house of the state legisla­
ture.

[1g] We conclude that §9-431 im­
permissibly burdens the rights of the 
Party and its members protected by 
the First and Fourteenth Amend­
ments. The interests asserted by ap­
pellant in defense of the statute are 
insubstantial. The judgment of the 
Court of Appeals is affirmed.

S E P A R A T E  O P IN IO N S
(479  U S  230 )

Justice Stevens, with whom Jus­
tice Scalia joins, dissenting.

The threshold issue presented by 
this case is whether, consistently 
with the Constitution, a State may 
permit a voter to participate in elec­
tions to the Congress while prevent­
ing that same person from voting for 
candidates to the most numerous 
branch of the state legislature. If we 
respect the plain language of Article 
I. § 2. cl 1, of the Constitution and 
the Seventeenth Amendment, the 
intent of the Framers, and the rea­
soning of the opinions in Oregon v

Mitchell, 400 US 112, 27 L Ed 2d 
272, 91 S Ct 260 (1970), we must 
answer that question in the nega­
tive.

Every person who votes in a fed­
eral election for a Member of the 
House of Representatives or for a 
United States Senator must be quali­
fied to vote for candidates lo the 
most numerous branch of the state 
legislature. The Constitution has im­
posed this condition of voter eligibil­
ity on congressional elections since 
1789' and on senatorial elections 
since the Seventeenth Amendment 
was ratified in 1913.*

t. Arttclo L  1 2, d  I. provhjr* T h *  l l a u w  

O f  R o p r o w n U l t v o a  thall b o  COffifkMod of M r m -  

f c » n  ( h e w n  r * » r y  w v o n d  Y » « r  t>> IS* P o o f i *  

i f t h o  w v » r » !  S u t o e .  o n d  th o Electors In t » c h  

S u t *  t h a  11 h o * *  th o Qvioll Acom xit roquitito

foe Elector* ef IK * m o o t  a u m o r c u t  B r a n c h  of 

i h o  S u i o  L t f ttl oiur o ~

2  " T h #  olortort tn e a c h  S u t *  »h»ll h » * »  
l h »  qualih raiM Mtt rr*iu>»it» for olocto-t of I h o  

m o a t  n u m o r o u t  b r a n c h  of t h o  S u u  lofttla> 

luroa “
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As the Court recognizes, nnte. al 
227, 93 L Ed 2d, ot 631, a primary 
election is part of the process by 
which Members of the House nnd 
Senate are "chosen . . .  by the Peo­
ple." US Const, Art I, §2, cl 1. Cf. 
United States v Classic. 313 US 299, 
315, 85 L Ed 1368, 61 S Ct 1031 
(1941). In Connectirut one of t.ie 
qualifications for voters in Republi­
can Party primary elections for the 
lower house of the state legislature 
is that the person be "on the last- 
completed enrolment list of such 
pnrty in the municipality or voting 
district . . . ." Conn Gen Stnt §9- 
431 (1985). Thus, only enrolled Re­
publicans may vote in the Republi­
can primary for the state legislature.

(479 US 231)
The Court today holds, however, 

that pursuant to the Republican 
Party of Connecticut’s rules, the 
State must permit independent, as 
well as enrolled Republican, electors 
to vote in the Republican primary 
for the House of Representatives and 
the Senate of the United States. This 
facial disparity between the qualifi­
cations for electors of House and 
Senate candidates and the more 
stringent qualifications for electors 
to the state legislature violates both 
Qualifications Clauses.

The Court does not dispute the 
fact that the plain Innguogc of the 
Constitution requires that voters in 
congressional and senatorial elec­
tions "shall have” the qualifications 
of voters in elections to the state 
legislature. The Court nevertheless 
separates the federal voter qualifica­
tions from their state counterparts, 
inexplicably treating the mandatory 
"shall have” language of the Clauses

as though it means only thnt the 
federal voters "may but need not 
have" the qualifications of state vot­
ers. In support of this freewheeling 
interpretation of the Constitution, 
the Court relics on what it describes 
os the Framers’ purpose in enacting 
the first Qualification Clause and on 
the judgment in Oregon v Mitchell, 
supra, 27 L Ed 2d 272, 91 S Ct 260. 
Neither of these arguments with­
stands scrutiny.

The excerpts from the debate 
among the Framers quoted by the 
Court, ante, at 227-229, 93 L Ed 2d, 
at 531-533, related to a motion made 
by Gouverneur Morris to amend a 
draft of proposed Art I, § 1, thnt had 
been prepared by the Committee on 
Detail. To understand the full signif­
icance of that debate it is necessary 
first to consider the provision that 
Gouverneur M orris wanted to 
change nnd then to consider the na­
ture of his proposed amendment.

Juitice Stewart accurately sum­
marized that background in his opin­
ion in Oregon v Mitchell, supra:

"An early draft of the Constitu­
tion provided that the States 
should fix the qualifications of vot­
ers in congressional elections sub­
ject to the proviso thnt these quali­
fications might ’at any Time be 
altered nnd superseded by the Leg­
islature of the United States.' The 
records of

(479 US 232) 
the Committee on De­

tail show that it was decided to 
strike the provision granting (o 
Congress the authority to set vot­
ing qualifications and to add in its 
stead a clause making the qualifi­
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cations 'the same from Time to 
Time as those of the Electors, in 
the several States, of the most 
numerous Branch of their own 
Legislatures.' The proposed draft 
reported by the Committee on De­
tail to the Convention included 
the following:

" 'The qualifications of the elec­
tors shall be the same, from time 
to time, as those of the electors in 
the several States, of the most 
numerous branch of their own leg­
islatures.' Art IV , § 1." Id., nt 289, 
27 L Ed 2d 242. 91 S a  260 (con­
curring in part ond dissenting in 
part) (footnotes omitted; emphasis 
added).

Thus, the draft that the Federal 
Convention of 1787 was considering 
when Gouverneur Morris made his 
motion was abundantly clear—the 
qualifications of the federal electors 
''shall be the same” as the electors 
of the legislatures of the several 
States. J. Madison. Journal of the 
Federal Convention 449-150 (E. Scott 
ed 1893). This provision would en­
sure uniformity of electors’ qualifica­
tions within each State, but would 
not impose a uniform nationwide 
standard.’

It was this clause that Gouverneur 
Morris proposed to strike in order to 
substitute a clause permitting Con­
gress to prescribe the electoral quali-

3. J»m «i Vt'ihon r*f*rr*d ta  th is part o* th* 
R*port of th* Commute* on Detail u  ~»*ll 
com»d«rni," and "h* did not th ink  it could b* 
ch an frd  to r  th* better It - u  difftrvlt la  form 
any uniform m l* of qualihrntiona. for all th* 
S t» laa" J. Madiaon. Journal o f th* FVdrral 
Convention 467 tE Scott *4 IB93i

4. S** epinion af JuatK* H ailan . 400 US. a t
162. 212 213. 27 L Ed 2d 272. S Ct 260

ficntions or to adopt o provision 
"which would restrain the right of 
suffrage to freeholders." Id., at 467. 
Not surprisingly, his proposal was 
defeated by a vote of 7-1 because it 
would have disenfranchised a large 
number of voters in States lhat did 
not impose a property qualification 
on the right to vote. Id., at 467, 468, 
471-472. Despite the Court’s reliance 
on the concerns that led the 

[479 US 233]
Fram­

ers to reject the Morris proposal, 
they shed absolutely no light on the 
reasons why the Committee on De­
tail had previously decided that the 
voters' qualifications in state and 
federal elections "shall be the 
same."

The Court's reliance on the hold­
ing in Oregon v Mitchell is equally 
misguided. Thnt case tested the con­
stitutionality of certain parts of the 
Voting Rights Act Amendments of 
1970, 84 Slat 314, including the sec­
tion that lowered the minimum age 
of voters in both state and federal 
elections from 21 to 18. Four Mem­
bers of the Court concluded that 
Congress had no such power4 four 
other Members of the Court con­
cluded that the entire statute was 
valid.* Thus, the conclusions of all 
eight of those Justices were consis­
tent with the proposition that the 
Constitution requires the same qual­
ifications for state and federal elec-

iconcum nc in part and d iu o n tin f  in 5*»rt», 
and opinion o f Juit>:* S*r»art. id .  at 201, 
207 299. 27 L Ed 2d 272. 91 S Ct 260 .jom*d 
by Burgor. C  J .  and Blackmon. J . l

S. 5** opinion of Juatkco D o u f i d .  a t 
135. 14! 144. 27 L Ed 2d 272. 91 S Ct 3UJ and 
th* jo in t opinion. Id . at 229. 2AO-2A1. 27 L Ed 
2d 272. 91 S  C t 260 lopinion o f Bntnnan. 
W hiu . and M arshall. J J  I
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lions.' Only Justice Block concluded 
that the statute was invalid insofar 
as it applied to state elections but 
valid insofar as it applied to federal 
elections. 400 US, at 125-130, 27 L 
Ed 2d 272, 91 S Ct 260.

Even Justice Black's reasoning, 
however, supports a literal rending 
of the Qualifications Clause in the 
absence of a federal statute prescrib­
ing a different rule for federal elec­
tions. For he relied entirely on the 
provision in Art I, § 4, thnt empow- 
era Congress to alter a State’s regu­
lations concerning the times, places, 
and munnor of holding elections for 
Senators and Representatives. 400 
US. nt 119-124, 27 L Ed 2d 272, 91 S 
Ct 260. In Justice

(479 US 234]
Black’s opinion, the 

qualifications that the State pre­
scribed for their own voters for state 
offices "were ndopted for federal of­
fices unless Congress directs other­
wise undrr A rt I, §4." Id., at 125, 
27 L Ed 2d 272, 91 S Ct 260.

In this case there is no federal 
statute that purports to authorize 
the State of Connecticut to prescribe 
different qualifications for state and 
federal elections. Thus, there is no 
authority whatsoever for the Court's 
refusal to honor the plain language 
of the Qualifications Clauses. An in­
terpretation of that language linking 
federal voters' qualifications in each 
State to the States' existing qualifi­
cations exactly matches James Madi­
son's understanding:

’’The provision made by the Con­
vention appears therefore, to be 
the best that lay within their op­

6 . This certainly th r * ir»  o f Justice
Harlan, see id . at 210-211. 27 L 64 2d 272. 91 
8  Ct 290. and o f Justice Stewart and the two 
Justice* joined hi* opinion, tee id. at 
287-290, 27 L S4 24 272. 91 S Ct 280 As 
Justice Stewart obaened T h e  Constitution

tion. It must be satisfactory to 
every State: because it is conform­
able to the standard already estab­
lished, or which moy be estab­
lished by the State itself.” The 
Federalist No. 52. p 354 (J. Cooke 
ed 1961).

I respectfully dissent.

Justice Scalia, with whom The 
Chief Justice and Justice O'Con­
nor join, dissenting.

Both the right of free political 
association and the State’s authority 
to establish arrangements thnt as­
sure fair and effective pnrty partici­
pation in the election process are 
essential to democratic government. 
Our cases make it clear that the 
accommodation of these two vital 
interests does not lend itself to 
bright-line rules but requires careful 
inquiry into the extent to which the 
one or the other interest is inordi­
nately impaired under the facts of 
the particular case. Sec Anderson v 
Celcbrezzc, 460 US 780. 788-790, 75 
L Ed 2d 547, 103 S Ct 1564 (1983h. 
Storer v Brown, 415 US 724, 730, 39 
L Ed 2d 714, 94 S Ct 1274 (1974). 
Even so. the conclusion reached on 
the individuated facts of one case 
sheds some measure of light upon 
the conclusion that will be reached 
on the individuated facts of the next 
Since this is an area, moreover, in 
which the predictability of decisions 
is important.

(479 US 233]
I think it worth noting 

that for me today's decision already 
exceeds the permissible limit of First 
Amendment restrictions upon the 
States' ordering of elections

thus adopts u  thr federal standard the iLan- 
dard which each Sute ha* choaen for itself" 
Id . al 2S8 . 27 L 64 74 272. 91 S Cl 280 The 
opinion* o f Justice DoucUs and Justice Bren- 
nan are silent on the u su r
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f' In my view, th* Court's opinion 
exaggerates the importance of the 
associational interest at issue, if  in* 

' deed it does not see one where none 
t exists. There is no question here of 
• restricting the Republican Party’s 

ability to recruit and enroll Party 
members by offering them the ubil* 
ity to select Party candidates; Conn 
Gen Stat § 9-56 (1985) permits an 
independent voter lo join the Porty 
as late as the day before the pri­
mary. Cf. Kuspcr v Pontikes, 414 US 
51, 38 L Ed 2d 260, 94 S Ct 303
(1973). Nor is there any question of 
restricting the ability of the Party's 
members to select whatever candi­
date they desire. Appellees' only 
complaint is that the Party cannot 
leave the selection of its candidate to 
persons who are not members of the 
Party, and ore unwilling to become 
members. It  seems to me fanciful to 
refer to this as an interest in free­
dom of association between the 
members of the Republican Party 
and the putative independent voters. 
The Connecticut voter who, while 
steadfastly refusing to registei as a 
Republican, costs a vote in the Re­
publican primary, forms no more 
meaningful an "association" with 
the Party than does the independent 
or the registered Democrat who re­
sponds to questions by a Republican 
Party pollster. I f  the concept of free­
dom of association is extended to 
such casual contacts, it ceases to be 
of any analytic use. See Democratic 
Party of United States v Wisconsin 
ex rel La Follette, 450 US 107, 130- 
131. 67 L Ed 2d 82. 101 S Ct 1010 
(1981) (Powell, J., dissenting) ("{Not] 
every conflict between stale law- and 
party rules concerning participation 
in the nomination process creates a 
burden on associational rights”, one 
must "i*>k closely at the nature of 
the intrusion, in light of the nature 
of the association involved, to see

whether we ore presented with a 
real limitation on First Amendment 
freedoms").

The ability of the members of the 
Republican Party to select their own 
candidate, on the other hand, un­
questionably

(479 US 236) 
implicates an associn- 

tionnl freedom—but it can hardly be 
thought that that freedom is uncon­
stitutionally impaired here. The 
Party is entirely free to put forward, 
if  it wishes, that candidate who has 
the highest degree of support among 
Party members and independents 
combined. The State is under no 
obligation, however, to let its party 
primary be used, instead of a party- 
funded opinion poll, as the means by 
which the party identifies the rela­
tive popularity of its potential candi­
dates among independents. Nor is 
there any reason apparent to me 
why the State cannot insist that this 
decision to support what might be 
called the independents' choice be 
taken by the party membership in a 
democratic fashion, rot her than 
through a process that permits the 
members’ votes to be diluted—and 
perhaps even absolutely outnum­
bered—by the votes of outsiders.

The Court's opinion characterizes 
this, disparagingly, as an attempt to 
"proteejtj tho integrity of the Party 
against the Party itself." Ante, at 
224, 93 » ! i  2d. at 529. There are 
two problems with this characteriza­
tion. The first, and less important, is 
that it is not true. We have no way 
of knowing that a majority of the 
Party's members is in favwr of allow­
ing ultimate selection of its candi­
dates for federal and :tatewide office 
to be determined by persons outside 
the Party. That decision was not 
made by democratic ballot, but by
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the Party’s state convention—which, 
for all we know, mny have been demi- 
nated by officeholders and office seek* 
ors whose evaluation of the merits of 
assuring election of the Party’s can* 
didates, vis-A-vis the merits of pro­
posing candidates faithful to the 
Party’s political philosophy, diverged 
significantly from the views of the 
Party's rank and file. I had always 
thought it was a major purpose of 
state-imposed party primary require­
ments to protect the general porty 
membership against this sort of mi­
nority control. See Nader v Schaffer, 
417 F Supp 837, 843 (Conn), sum­
marily afTd, 429 US 989, 59 L Ed 2d 
602, 97 S Ct 516 (1976). Second and 
more important, however, even if it 
wore the fact that the majority of 
the Party’s members wanted its can­
didates to be

(4T3 US 2371 
determined by outsid­

ers. there is no reason why the State 
is bound to honor that desire— any 
more than it would be bound to 
honor a party's democratically ex­
pressed desire that its candidates 
henceforth be selected by convention 
rather than by primary, or by the 
party’s executive committee in a 
smoke-filled room. In other words, 
the validity of the state-imposed pri­

mary requirement itself, which 
have hitherto considered "too piajn 
for argument,*’ American Party 0f 
Texas v White. 415 US 767. 781 39 
L Ed 2d 744, 94 S a  1296 (1974 ,. 
presupposes that the State has the 
right "to protect the Party against 
the *urty  itself." Connecticut mav 
lawfully require that significant ele­
ments of the democratic election 
process be democratic—whether the 
Party wants that or not It is beyond 
my understanding why the Republi- 
can Party’s delegation of its demo- 
cratic choice to a Republican Con­
vention con be proscribed, but its 
delegatic : < f  that choice to nonmem­
bers of thfr Party canrot

In the case before us. Connecticut 
has said no more than this: Just as 
the Republican Party may, if it 
wishes, nominate the candidate rec­
ommended by the Party’s executive 
committee, so long as its members 
select that candidate by name in a 
democratic vote; so also it may nomi­
nate the independents’ choice, so 
long as its members select him by 
name in a democratic vote. That 
seems to me plainly and entirely 
constitutional.

I respectfully dissent.
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Decision: California taw banning endorsement of primary candidates by 
parties' governing bodies held ta violata parties' speech and association 
rights under Federal Constitution's First Amendment.

SUMMARY
a* - *

Provisions of the California Elections Code (1) forbade the official govern­
ing bodies of political parties from endorsing candidates in party primaries.
(2) restricted the organisation and composition of such official governing 
bodies. (3) limited the term of office for a party's state central committee 
chair, and (4) required that the chair rotate between residents of northern 
and southern California. Various county central committees of the Demo­
cratic and Republican parties, and other groupe and Individuals active in 
partisan politics in California, brought an action in the United States 
District Court for the Northern District of California against a!ale officials 
responsible for enforcing the Code. The plaintiffs contended that tha provi­
sions in question deprived political parlies and their members of the rights 
of free epcech and free association guaranteed by the Federal Constitution'* 
First and Fourteenth Amendment*. Ih e  District Court granted summary 
judgment for the plaintiffs u  to the provisions ia question, and the United 
State* Court of Appeals affirmed (792 F2d 802). On appeal, the United 
States Supreme Court vacated and remanded (479 US 1024, 93 L Ed 2d 820. 
107 S Ct 864) for further consider* tkm in light of ita decision in Taihjiaa v 
Republican Party of Connecticut (1966) 479 US 206, 93 L Ed 2d 514, 107 S 
Ct 644. After supplemental briefing, the Court of Appeals concluded that its 
previous decision w u supported by the Tashjian decision, supra, and accord­
ingly reinstated 'ta judgment affirming the District Court's decision <626 Fid 
0141.

On appeal, the United States Supreme Court affirmed. In an opinion by
271
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Marshall J., Joined by Rrknhan, Wiimt, Blacxmun. Stivens , O'Connor, 
Scaua , ond Kennedy, JJ,, it w u  held thot (1) the provision concerning 
endorsement of primary candidates (a) infringed upon tha free speech rights 
of parties and their members, because it directly hampered the ability of a 
party to spread its message and hamstrung voter* seeking to Inform them­
selves about the candidates and the campaign issues, (b) infringed upon 
political parties' freedom of association, because tho provision prevented 
parties from promoting candidates at the crucial juncture at which tho 
appeal to common principles may be translated into concerted action and, 
hence, to political power in the community, and (c) could not be justified as 
advancing.tho state's compelling interests in maintaining a stable political^ 
system, protecting primary voters.from confusion and undue influence,*or 
preserving-party stability,‘ and (2) the provisions regulating the parties' 
internal affairs (a) burdened the freedom of association of political parties 
and their members, because such provisions limited a party's discretion in 
how to organise itself, conduct its affairs, and select its leaders, and (b) could 
not be justified as serving compelling state interests in preserving the 
integrity of the election process, insuring the democratic management of a 
party's internal affairs, or preventing regional friction.

Stzvcns, J., concurring, joined the court's opinion, but expressed the view 
that such phrases as "compelling state interest" were too convenient and 
rrsult'Orientcd to be helpful for constitutional analysis.

RtHNQt’tST, Ch. J.. did not participate.
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HEADNOTEa 
ClsMlStd to US. Supreme Court D ljret, Lewytrs' Edition

Constitutional Law } 940.3 — free­
dom of speech and associa­
tion — party endorsement of 
primary candidates 

la-li. A state elections code provi­
sion that forbids the official govern­
ing bodies of political parties from 
endorsing candidates in party prima­
ries violates tho free spoech rights, 
guaranteed by the Federal Constitu­
tion's First and Fourteenth Amend­
ments, of political parties and their 
members, because the provision, 
which affect* speech that is at the 
core of the electoral process and of 
the First Amendment freedoms, di­
rectly hampers the ability of a party 
to spread its message and ham­
strings voters seeking to Inform 
themselves about the candidates and

tho campaign issues; such a provi­
sion infringes upon political parties' 
freedom of association protected by 
tho First and Fourteenth Amend­
ments, because the provision pre­
vents parties from promoting candi­
dates at the crucial juncture at 
which the tppeal to common princi­
ples may be translated into con­
certed action and, hence, to political 
power in tho community; such a 
provision may not bo justified as 
advancing the state's compelling in­
terests in maintaining a stable polit­
ical system and protecting primary 
voters from confusion and undue 
influence, where the state does not 
adequately explain how the provi­
sion advances those interests; nor
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VF.RAl.EX*: Cases and annotations referred to herein can be 
further researched through the VERA LEX electronic re­
trieval system's two services. Auto-Cite* and SHOW ME*. 
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ences. prior and later history, and annotation references. 
Use SHOWME to display the full text of cases and annota­
tions.
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Supreme Court's new* regarding First Amendment right e f  association as Applied ta Advancement ef political beliefs ut L Ed 2d Mf

273



U.S. SUPREME COURT REPORTS 103 L Ed 2d

may tho provision bo justified as 
serving a compelling state interest 
in party stability, sinco preserving 
party unity during a primary is not 
a compelling stato interest.

Constitutional Law } 940.5 — free­
dom of association — regula­
tion of party’s internal struc­
ture

2a-2f. State statutory provisions 
that (1) restrict tho organisation and 
composition of the official governing 
bodies of political parties. (2) limit 
the term cf office for a party’s state 
central committee chair, and (3) re­
quire that the chair rotate between 
residents of northern and southern 
parts of the state burdon the free­
dom of association, guaranteed by 
the Federal Constitution's First and 
Fourteenth Amendments, of political 
parties and their members, because 
such provisions limit a party's dis­
cretion in how to organise itself, 
conduct ita affairs, and select its 
leaders; such provisions cannot be 
justified as serving a compelling 
sute interest in preserving the in­
tegrity of the election process, where 
the sute does not show that the 
provisions are necessary to insure 
the order and fairness of elections; 
such provisions cannot be justified as 
serving a compelling sute interest 
in the democratic management of a 
party's interna] affairs, where sute 
intervention is not necessary lo pre­
vent the deregstion of the dvil 
rights of party adherents, because 
the sute has no interest in protect­
ing the integrity of the party against 
the party itself; the provisions regu­
lating the party chair cannot be jus­
tified as preventing regions] friction, 
because a sute cannot substitute its 
judgment for that of a party as to 
the desirability of a particular inter­
nal party structure.
274

Constitutional Law § 940.5 — First 
Amendment — validity of 
stato regulations

3. A state’s broad power to regu­
late the time, place, and manner of 
elections does not extinguish the 
state's responsibility to observe the 
limits csUblished by tho rights of 
tho sute's citizens under the Federal 
Constitution’s First Amendment; to 
assess the constitutionality of a sute 
election law. a court first examines 
whether the law burdens rights pro­
tected by the First and Fourteenth 
Amendments; if tho challenged law 
burdens tho rights of political par­
ties and their members, the law can 
survive constitutional scrutiny only 
if  the elate shows that tho law ad­
vances a compelling state interest 
and is narrowly tailored to serve 
that interest.
Constitutional Law { 940.5 — free­

dom of speech — election 
campaigns — primaries

4. The Federal Constilution'a First 
Amendment has its fullest and mott 
urgent application to speech uttered 
during a campaign for political 
office; for First Amendment pur­
poses. free discussion about candi­
dates for public office is no less criti­
cal before a primary than before a 
general election, since in both in- 
sUnces. the election campaign is a 
means of disseminating ideas as well 
as attaining political office.
Constitutional Law | j  933. 910.5 — 

First Amendment — censor­
ship — political speech

6. A sute's highly paternalistic 
approach limiting what people may 
hear is generally suspect under the 
Federal Constitution's First Amend­
ment, but it la particularly egregious 
where the sute censors the political 
speech that a political party shares 
with its members.
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Constitutional Law $940.5 — free­
dom o f association — political 
parties

6. Partisan political organizations 
enjoy freedom o f association pro­
tected by the Federal Constitution's 
First and Fourteenth Amendments: 
such freedom of association means 
not only that an individual voter has 
the right to associate with the politi­
cal party of her choice, but also that 
a political party has a right to iden­
tify the people who constitute the 
association and to select a standard 
bearer who best represents the par­
ty's ideologies and preferences.
Constitutional L a w  $ 940.5 —

right o f association
7. Imposing limitations on individ­

uals wishing to band together to 
advance their views on a ballot mea­
sure. while placing none on individu­
als acting alone, is a restraint on the 
federal constitutional right of associ­
ation.
Constitutional Law $ 940.5 — free 

speech And association — po­
litical stability — informed 
electorate

5a. 8b. For purposes of the rule 
that a state's burden on the rights to 
free speech and free association can 
survive constitutional scrutiny only 
if a compelling governmental inter­
est is served, maintaining a stable 
political system is a compelling sute 
interest, and a sute has a legitimate 
interest in fostering an informed 
electorate.
Elections $2 — flow o f political 

information
9. A sute may properly regulate 

the (low of information between po­
litical associations and their mem­
bers when necessary to prevent 
fraud and corruption.

Appeal $ 1331.5 — what rcvlcwa- 
bie

10a, 10b. On appeal from a United 
States Court of Appeals decision that 
affirmed a United States District 
Court judgment holding that a 
state's election code provisions vio­
lated the free speech and associa­
tional rights of political parties, the 
United States Supreme Court wiil 
not disturb tho District Court's rul­
ing that the central committees of 
various political parties had authori­
zation and capacity to bring and 
maintain the litigation, where the 
Court of Appeals did not disturb this 
ruling.
Constitutional Law $ 940.5 — free­

dom o f association — political 
parties

11. A political party's determina­
tion of the structure which best al­
lows it to pursue its political goals is 
protected by the Federal Constitu­
tion; freedom of association also en­
compasses a political party’s deci­
sions about the identity cf. and the 
process for electing, iu  leaders.
Constitutional Law $ 940.5 — asso­

ciational righu — Integrity o f 
election process — regulation 
o f part.es

12a. 12b. For purposes of the fed­
eral constitutional requirement that 
laws burdening tha associational 
r.ghu of political parties and their 
members serve a compelling state 
interest, a state has a compelling 
interest in preserving the integrity 
of iu  election process: toward that 
end. a state may properly enact laws 
that interfere with a political party's 
inum al affairs when necessary to 
insure that elections are fair and 
honest: for eiample. a state may 
properly impose certain eligibility 
requiremenu for voters in the gen­
eral election, even though they limit
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the ability-of political parties to gar­
ner support and members, where 
such requirements aro necessary to 
insure that elections aro fair and 
honest; however, a state cannot Jus­
tify regulating a party's internal af­
fairs without showing that such reg­
ulation is necessary to insuro an 
election that is orderly and fair.

Appeal 5 1331.5 — what renew a­
ble

13a, 13b. On appeal from a United 
States Court of Appeals decision

holding that a state's election code 
provisions, purportedly designed to 
curb friction within political parties, 
violate tho parties' free speech and 
associational rights, the United 
States Supreme Court need not ad­
dress tho contention that the chal­
lenged laws weaken rather than 
strengthen parties, where the Su­
preme Court finds that the state has 
no compelling interest in curbing 
intraparty friction as lor.g as the 
electoral process remains fair and 
orderly.

SYLLADUS BY REPORTER OF DECISIONS
Section 11702 of the California 

Elections Code (Code) forbids the offi­
cial governing bodies of political par­
lies to endorse or oppose candidates 
in primary elections, while §29430 
makes it a misdemeanor for any 
candidate in a primary to claim offi­
cial party endorsement. Other Code 
sections dictate the organization and 
composition of parties' governing 
bodies, limit the term i f  office for a 
party's state central committee 
chair, and require that the choir 
rotate between residents of northern 
ar.d southern California. Various 
party govoming bodies, members of 
such bodies, and other politically 
active groups and individuals 
brought suit in the District Court, 
claiming, inter alia, that these Code 
provisions deprived parties and their 
members of the right* of free speech 
an^ free association guaranteed by 
th* First and Fourteenth Amend­
ment*. The District Court granted 
summary judgment for th* plaintiffs 
as to th* provisions in question, and 
the Court of Appeals affirmed.

He Id: Th* rhallengtd California 
election laws are Invalid, since they 
burden the First Amrndrocnt rights 
of political parties and their mem­

bers without serving a compelling 
state interest.

(a) The ban on primary endorse­
ments in §§ 11702 and 29430 violates 
the First and Fourteenth Amend­
ments. By preventing a party's gov­
erning body from stating whether a 
candidate adheres to the party's ten­
ets or whether party officials believe 
that the candidate ij qualified for 
the position sought, the ban directly 
hampers the party’s ability to spread 
its message and hamstrings vclers 
seeking to inform themselves about 
the candidates and issues, and 
thereby burdens the core right to 
free political speech of the party and 
its members. The ban also infringes 
a party’s protected freedom of associ­
ation rights to identify the people 
who constitute the association and to 
select a standard bearer who best 
represents the party's ideology and 
preferences, by preventing the party 
from promoting candidates at tho 
crucial primary election juncture. 
Moreover, the ban does not serve a 
compelling governmental interest. 
Tha State hnj not adequately ex­
plained how the ban advances its 
claimed tntem t in a stable political 
»>stem or what makes California so
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poculinr that it ia virtually the only 
State to determine thnt such a ban 
ia necessary. Tho explanation thnt 
the State's compelling interest in 
stablo government embraces a simi­
lar interest in party stability is un­
tenable, since a State may enact 
laws to prevent disruption of politi-' 
col parties from without but not 
from within. The claim that a pnrty 
that Issues primary endorsements 
risks intrnparty friction which may 
endanger ita general election pros­
pects is insufficient, since the goal of 
protecting the party against itself 
would not justify a State's substitut­
ing its judgment for that of the 
party. The State's claim that tho ban 
is necessary to protect primary vot­
ers from confusion and undue influ­
ence must be viewed with skepti­
cism, since the ban restricts the flow 
of information to the citizenry with­
out any evidence of the existence of 
fraud or corruption that would jus­
tify such a restriction.

(b) The restrictions on the organi­
zation and composition of the official 
governing bodies of political parties, 
the limits on the term of office for 
state central committee chairs, and 
the requirement that such chain 
rotate between residents of northern 
and southern California cannot be 
upheld. These laws directly burden 
the associational rights of a party 
and its members by limiting the

party's discretion in how to organize 
itself, conduct its otTairs, and select 
its leaders. Moreover, the laws do 
not serve a compelling stato interest. 
A'stato cannot justify regulating a 
party's ...internal affairs without 
showing that such regulation is nec­
essary to ensure that elections are 
orderly, fair, and honest, and Cali­
fornia has made no such showing. 
The State's claim that it has a com­
pelling interest in the democratic 
management of internal party af­
fairs is without merit, since this is 
not a cose where intervention is nec­
essary to prevent the derogation of 
party adherents' civil rights, and 
since the State has no interest in 
protecting tho party's integrity 
against the party itself. Nor are the 
restrictions justified by the State's 
claim that iimit ng the term of the 
state central committee chair and 
requiring that the chair rotate be­
tween northern and southern Cali­
fornia help to prevent regional fric­
tion from reaching a critical mass, 
sir.ce a State cannot substitute its 
judgment for that of the party as to 
the desirability of a particular party 
structure.

626 F2d 8U . affirmed.
Marshall. J , delivered the opinion 

of the Court, in which all other 
Members joined, except Rehnquist, 
CJ., who took no part in the consid­
eration or decision of the cose. Ste­
vens. J., filed a concurring opinion.

APPEARANCES OF COUNSEL
Geoffrey Lloyd GraybUl argued the cause for appellants. 
James J. Brosnahnn argued the cause for appellees.

OPINION OF THE COURT
Justice Marshall delivered the 

opinion of the Court
(tt. 2s) The California Elections 

Code forbids the official governing

bodies of political parties from en­
dorsing candidates in party prima­
ries. It also dictates the organization 
and composition of those bodies. lim­

277



U.S. SUPREME COURT REPORTS 103 L Ed 2d

its the term of office of party chair, 
nnd requires that tho chair rotate 
between residents of northern and 
southern California. The Court of 
Appeals for the Ninth Circuit held 
that theso provisions violate the free 
speech and associational rights of 
political parties and their members 
guaranteed by the First ond Four­
teenth Amendments. 826 F2d 814 
(1987). We noted probable jurisdic­
tion. 485 U S  , 99 L Ed 2d 696,
108 S Ct 1466 (1988), and now 
affirm.

I

A
The Stale of California heavily 

regulates its political parties. Al­
though tho laws vary in extent and 
detail from party to party, certain 
requirements apply to all "ballot- 
qualified" parties.' The California 
Elections Code (Code) provides that 
the "official governing bodies" for 
such a party are its "state conven­
tion," "state central committee," and

1. A “ball at qualified" party ia fligibt* to 
pan tc ip au  In any primary election becaua* 
(ai during th* laat r ib em a io n a l flection on* 
cI  iu  candidal** for iu te-«v l#  o f i n  r t n n r d  
t»o  p*rr*nt of th* »ci*. <b> on* percent of th* 
SU U * * o U n  ar* r rg itr re d  with th* party, 
e r tcJ a petition ettabliohing th* party  haa 
b**n filed by U n p*«*«l ed th* S u u 'a  «our*  
Cat D ec Cod* Ann 1 6 0 0  (Wert 19771

In th* inUr**t of auapfidty, « •  ua* th* 
Ureia “baUotqualUUd p a rty ' and "politico! 
party" Interchangeably

2. Th* Ced* require* th* « u u  cen tral com- 
a i tu *  o l  *e th  party  la  condsct campaign* far 
th* party. *ap toy  campaign directem , and 
dtT#:*p * h a u r* r  campaign arganuotiofl* 
a*r** th* h rtt i n u m l  o» th* party  Cat E ec  
Coda Ann | S777 iM tat Supp 1966) lO tn o  
era tic Party* |9 2 ? 6  (Republican Party*. 
|9««4  lAm*ncan Independent Party* |9 6 I9  
(Prac* and Freedom Party) Th* couaty err- 
tra l cemnutt***. in tarn . 'ha»* charge ed th* 
party campaign and*f j» r* r al dir«rtio« ef lha 
* u u  cm  tra l remimtWo * |  9940 (Democratic
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"county central committees," Col 
Elec Code Ann § 11702 (West 1977), 
and that these bodies arc responsible 
for conducting the party’s cam­
paigns.1 At the same time, the Code 
provides that the official governing 
bodies "shall not endorse, support, 
or oppose, any candidate for nomina­
tion by that party for partisan office 
in the direct primary election." Ibid. 
It is a misdemeanor for any primary 
candidate, or a person on her behalf, 
to claim that she is tho officially 
endorsed candidate of the party. 
529430.

Although the official governing 
bodies of political pot .ies are barred 
from issuing endorsements, other 
groups are not Political clubs nffili- 
ated with n party, labor organisa­
tions, political action committees, 
other politically active associations, 
and newspapers frequently endorse 
primary candidates.* With the offi­
cial party organizations silenced by 
the ban, it has been possible for a 
candidate with views antithetical to

Pany* 1 9440 (Republican Party- 1 9740 
(Am«ncan Independent P in y *  |SW 0 tPeoo* 
aad Frmrfoa Party I ta  addition. D ry  "per­
form auch other duti** aad a*mcr* for th(*| 
political pony a i arris  to b* for th* b*n»6t of 
th* party " |  9942 (Democratic Partyr. f 9442 
(Republican Party* 19742 (American Inde­
pendent Pany* |M S i  (Paae* aad F m d e a  
Party*

2. Far tram ple, »KUa t u n  eanset Iram  
• h a t  th* Democratic a tau  and county central 
reesutt*** think t i  carvj-daUa. they a a y  b* 
flooded m th  m doraeoen 'j from duparal* 
group* arrrm  tha SU U  turh  aa tho Berkeley 
D r a o c r t lk  Club. th* Mulaakiar-.en D*m» 
cr»*ie C ob. and th* D uinct •  Democratic 
C ub  Addendum U Maooa to A fina or lo 
D osim  (Add*nd<urJ 39A 17 (declaration *f 
Mary King, chair *f tha Alameda County 
Democrat* Central Comm a*** Addendum 
4117  (d N ltn lM i *I  Lind* Port, chair ef San 
F n a c j n  Ceuaty D * a a m :c  Central Cona- 
aMotl
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those of her party nevertheless to 
win ita primary.4

In nddition to restricting tho pri* 
mnry activities of tho official govern­
ing bodies of political parties, Cali­
fornia also regulates their internal 
affairs. Separate statutory provisions 
dictate the size nnd composition of 
the state central committees;* set 
forth rules governing the selection 
nnd removal of committee members;* 
fix the maximum term of ofTice for 
the chair of the state central com­
mittee;’ require that the chair rotate 
between residents of northern and 
southern California.4 specify the 
time ond place of committee meet­
ings;* and limit the dues parties may 
impose on members.'* Violations of 
these provisions are criminal offen-

*. In 1980. for etam ple, Ton* MeU*er won 
the Democrat.e Party's nomination for United 
S ta irs  llou te  of R eprrtentatire from tha San 
D irto  a r ts . a lthou |h  h r  * u  a Grand Dragon 
of tho Ku K lu i Klan and hold riowt antitheti­
cal to Ihote of tho Democratic Party Adden- 
dis i  1S« I  2 (declaration of Edmond Cot ton- 
♦' . member ef the E tccutlre Bcerd of the 
i> nocratic tla le  central committee)

S. For eiarcple. tho Code dictates the pre­
cise m u  of elected o firia li, party nominees, 
and party a c tim ti  »ho  are members e f  tha 
•tote central committees of the Republican 
and Democratic parties aa «tU  as «he  may 
nominate Iho earkcua committee member*. 
CaJ Elec Code Aon II M ttA U I . K t t  (West 
1977 A Supp I MSI t Democratic Party); 
] |  91609164 (Republican Party! O lhrr par­
ties are  similarly regulated. See 1 98*0 'Am er­
ican Independent Party); | |  9782. 9785 (Trace 
and Freedom Party) iWest 19771

I  I I  (D em taratk Party);
| |  9101 918*. 9 I « .  9170 (Republican T arty ; 
| |9 « 4 IM 4 4 . K t l V M  I American Indepmt- 
dent T arty ; | |  9790979* (Peart and freedaaa 
Tarty)

9. The Cade UmiU the term af afire af t.Se 
chair af the e u te  central committee lo t* e  
years and p rd u b l i  eeecm nrt term* See 
1 177* (Democratic Tarty* |9*T< iRepvbl.can

sos punishable by fine nnd imprison­
ment.

D
Various county central committees 

of the Democratic nnd Republican 
parties, the state central committee 
of the Libertarian Party, members of 
various state nnd county central 
committees, ond other groups and 
individuals active in pnrtisan politics 
in California brought this action in 
federal court against state officials 
responsible for enforcing the Code. 
(State or California)." They con­
tended that the bnn on primary en­
dorsements and the restrictions on 
internal party governance deprive 
political parties and their members 
of the rights of free speech and free 
association guaranteed by the First 
and Fourteenth Amendments of the

Pirtyr. 1 9888 (American Independent Party); 
I 9818tTeeet ond Froodom Party).

ft. 1 877* iWctt Supp 1988) (Democratic 
tiato control committee; f  9774 (W rit 1977) 
(Republican itato  central committee); 1 9816 
(Peace and Freedom «tau  central committee).

9. | t  8710.7811 (Woet Supp 1988) (Demo- 
critic  ita to  central committee); | |  89208921 
iWent 1977 k  Supp 1988) (Democratic county 
central com m ittee; 1 9210 tWrot Supp 19881 
(Republican (tote central com m ittee; | |  9 ( 7 )  
9421 W r i t  1977 k  Supp 1988) (Republican 
county  c e n tra l  com m ittee); | |  9730-9732 
(American Independent county control com­
m ittee; |9 8 0 0  (W rit 19771 (Free* and Free­
dom tta le  central com m ittee; | |  9830. 95*0- 
98*2 (Peace and Freedom county central com­
mittee!

10- 110775. 09*5 (W rit 1977 4  Supp 19*81 
'Democratic P arty ; 1 927* (Woot 197*1 (Re­
publican P a rly ; ||9 8 * 7 , 97*5 (American in ­
dependent P a rty ; 119918, 9855 'Peace and 
Freedim Party).

II . The p U in lif i eued M erth  Fen* Cm. 
Secretary of Slate a f  CaJJernia. Jeha  K Van 
de Karap. Attorney Ceneral af California. 
Arte Smith. D.itrvrt Attorney t f  San Trim- 
r u n  Ceunty . and Lee ItiiameUfeech. D a trv t 
Atteeney ef Sente Cate County
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on nonjusticinbility, lock of standing. 
Eleventh Amendment Immunity nnd 
Pullman Abstention. 826 F2d, at 821- 
825. Turning to the merita, the court 
characterized the prohibition on pri- 
mnry endorsements as nn "outright 
ban" on political speech. Id., at 833. 
"Prohibiting the governing body of a 
political party from supporting some 
candidates nnd opposing others pa­
tently infringes both the right of the 
party to express itself freely and the 
right of party members to an unre­
stricted flow of political informa­
tion.” Id., nt 835. The court rejected 
the State's argument that the ban 
served a compelling state interest in 
preventing internal pnrty dissension 
nnd factionalism: "The government 
simply has no legitimate interest in 
protecting political parties from dis­
ruptions of their own making." Id., 
at 834. Tlie court noted, moreover, 
that the State had not shown that 
bnnning primary endorsements pro­
tects parties from factionalism. Ibid. 
The court concluded that the ban 
was not necessary to protect voters 
from confusion, stating, "California’s 
ban on preprimary endorsements is 
a form of paternalism that is incon­
sistent with the First Amendment." 
Id., at 836.

The Court of Appeals also found 
that California's regulation of inter­
nal party a/lairs "burdens the par­
ties' right to govern themselves as 
they think best" Id., at 827. This 
interference with the parties' and 
their members' First Amendment 
rights was not justified by a compel­
ling state interest for a State has a 
legitimate interest "in orderly elec­
tions not orderly parties." Id, al 
831. In any event the court noted, 
the Stste had failed to submit " 'a  
shred of evidence,’ "  id., at 833 (quot­
ing Civ No. C-83-5599 (ND Cal May

3, 1984)), that the regulations of 
party internal nffairs helped mini­
mize pnrty factionalism. Accord­
ingly, the court held thot tho chal­
lenged provisions were unconstitu­
tional under the First nnd Four­
teenth Amendments.

II

[3] A State's broad power to regu­
late the time, place, nnd manner of 
elections "docs not extinguish the 
State's responsibility to observe the 
limits established by the First 
Amendment rights of thr State's cit­
izens." Tashjian v Republican Party 
of Connecticut, supra, at 217, 93 L 
Ed 2d 514, 107 S Ct 544. To assess 
the constitutionality of a state elec­
tion law. we first examine whether it 
burdens rights protected by the First 
and Fourteenth Amendments. 479 
US. at 214, 93 L Ed 2d 514, 107 S Ct 
544; Anderson v Celcbrezze, 460 US 
780, 789, 75 L Ed 2d 547, 103 S Ct 
1564 (1983). If  the challenged law 
burdens the rights of political par­
ties nnd their members, it can sur­
vive constitutional scrutiny only if 
the State shows that it advances a 
compelling state interest, Tashjian. 
supra, at 217, 222. 93 L Ed 2d 514, 
107 i  Ct 544; Illinois State Dd. of 
Elections v Socialist Workers Party, 
440 US 173, 184, 59 L Ed 2d 230, 99 
S Ct 983 (1979); American Party of 
Texas v White. 415 US 767. 780, and 
n 11. 39 L Ed 2d 744. 94 S a  1296
(1974); Williams v Rhodes. 393 US 
23. 31. 21 L Ed 2d 24. 89 S a  5. 45 
Ohio Ops 2d 236 (1968). and is nar­
rowly tailored to serve that interest. 
Illinois State Dd. of Elections, supra, 
at 185, 59 L Ed 2d 230, 99 S Ct 983; 
Kuiper v Pontikes. 414 US 51. 58-59, 
38 L Ed 2d 260, 94 S a  303 (1973); 
Dunn v Dlumstein, 405 US 330, 343, 
31 L Ed 2d 274, 92 S Ct 995 (1972).
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[ lb. 4] We first consider Califor­
nio's prohibition on primary en­
dorsements by the official governing 
bodies of political parties. California 
concedes that its bnn implicates the 
First Amendment, Tr of OralArg  
17, but contends thnt the burden la 
"miniscule." Id., at 7. We disagree. 
The ban directly affects speech 
which "is at the core of our electoral 
process nnd of the First Amendment 
freedoms." Williams v Rhodes, su­
pra. nt 32. 21 L Ed 2d 24, 89 S Ct 5. 
45 Ohio Ops 2d 236. We have rccog- 
nixed repeatedly that "debate on the 
qualifications of candidates (is] inte­
gral to the operation of the system 
of government established by our 
Constitution." Buckley v Valeo, 424 
US 1, 14, 46 L Ed 2d G59, 96 S Ct 
612 (1976) (per curiam); see also 
NAACP v Claiborne Hardware Co., 
458 US 886. 913, 73 L Ed 2d 1215, 
102 S Ct 3409 (1982); Carey v Brown, 
447 US 455, 467, 65 L Ed 2d 263, 100 
S Ct 2286 (1980); Garrison v Louisi­
ana. 379 US 64. 74-75, 13 L Ed 2d 
125, 85 S Ct 209 (1964). Indeed, the 
First Amendment "has its fullest 
and most urgent application" to 
speech uttered during a campaign 
for political office. Monitor Patriot 
Co. v Roy. 401 US 265, 272, 28 L Ed 
2d 35. 91 S Ct 621 (1971); see also 
Mills v Alabama. 384 US 214, 218, 
16 L Ed 2d 484, 86 S Ct 1434 (1966). 
Free discussion about candidates for 
public office is no less critical before 
a primary than before a general 
election. Cf. Storer v Brown, 415 US 
724, 735. 39 L Ed 2d 714, 94 S Ct 
1274 (1974); Smith v Allwright. 321 
US 649. 666. 88 L Ed 987, 64 S Cl 
757, 151 ALR 1110 (1944); United 
Slates v Classic, 313 US 299. 314, 85 
L Ed 1368, 61 S a  1031 (1941). In 
both instances, the "election cam-
282

pnign is n means of disscminnti 
ideas as well as attaining pollti. 
office." Illinois State Bd. of Electio. 
supra, nt 186, 69 L Ed 2d 230, 99 
Ct 983.

(1c, S] California's ban on primn 
endorsements, however, proven 
pnrty governing bodies from statii 
whether a candidate adheres to tl 
tenets of the party or whether par 
officials believe that the candidate 
qualified for the position sough 
Thls prohibition directly hampe 
the ability of a party to spread i 
message nnd hamstrings voters see', 
ing to Inform themselves about th 
candidates and the campaign issue 
See Tashjian, supra, nt 220-222, 93 
Ed 2d 514, 107 S Ct 544; Pacific Gc 
8c Electric Co. v Public Utilitie 
Comm’n of California. 475 US 1, t 
89 L Ed 2d 1, 106 S Ct 903 (1986 
Brown v Hartlngc, 456 US 45. 60. 71 
L Ed 2d 732, 102 S Ct 1523 (1982) 
First National Bank of Boston v Bel- 
lotti, 435 US 765, 791-792, 65 L Ec 
2d 707, 98 S Ct 1407 (1978). A 
"highly paternalistic approach" lim­
iting what people may hear is gener­
ally suspect, Virginia State Bd. of 
Pharmacy v Virginia Citixens Con­
sumer Council, Inc., 425 US 748, 
770, 48 L Ed 2d 346, 96 S Ct 1817 
(1976); seo also First National Bank 
of Boston, supra, at 790-792. 55 L Ed 
2d 707, 98 S Ct 1407, but it ia partic­
ularly egregious where the State 
censors the political speech a politi­
cal party shares with its members. 
See Roberta v United States Jaycees, 
468 US 609, 634, 82 L Ed 2d 462, 104 
S Ct 3244 (1984) (O'Connor. J., con­
curring).

[10, «) Barring political parties 
from endorsing and opposing candi­
dates not only burdens their freedom 
of speech but also infringes upon 
their freedom of association. It Is
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well settled thnt partisan political 
>, organizations enjoy freedom of asso- 

’ ciation protected by the First nnd 
Fourteenth An ’ndmonto. Tashjinn, 
suprn, nt 214, 93 L Ed 2d 514, 107 S 
Ct 544; sec nlso Elrod v Burns, 427 
US 347, 357, 49 L Ed 2d 547, 96 S Ct 
2673 (1976) (plurality opinion). Free­
dom of association means not only 
thnt an individual voter has the 
right to associate with the political 
party of her choice, Tashjian. suprn. 
nt 214, 93 L Ed 2d 514, 107 S Ct 544 
(quoting Kusper, supra, at 57, 38 L 
Ed .2d 260, 94 S Ct 303), but also 
that a political party has a right to 
'"Identify the pocple who constitute 
tho association,'" Tashjian, supra, at 
214, 93 L Ed 2d 514, 107 S Ct 544 
(quoting Democratic Party of the 
United States v Wisconsin ex rcl. La 
rollctte, 450 US 107, 122, 67 L Ed 
2d 82. 101 S Ct 1010 (1981)); cf. 
NAACP v Alabama, 357 US 449, 
460-462. 2 L Ed 2d 1488, 78 S Ct 
1163 (1958), and to 'elect a "stan­
dard bearer who best represents the 
party's ideologies and preferences." 
Rlpon Society, Inc. v National Re­
publican Party, 173 US App DC 350, 
384, 525 F2d 567, 601 <1975) (Tamm. 
J.. concurring In result), cert denied.

) IS. California contend* O ut U n*«4 not
*h»w th a t It* rn io m m rn t  ban t e r m  a cso- 
p*IUrj tu t*  interest b tcauw  tha political 
part**  h a r t  "contented" to i t  In luyport of 
I hi* claim. California c U » n n  that th* Ir f te  
later* oh o  could r*p*al tho ban b*l«nf ta  
political port**, th a t th* bylaw* of own* par­
ti** prohibit primary *ntf>r*fO*nU. on4 thot 
parti** rnotlniM to participate la  M alan ia  
pnm arir*

Thu a rru ra rn t la fatally 8aw*d la t*r*rai 
rm pfcta W* ha»* n * w  h*ld that o political 
party#  ronw nt wvll cura o Matute th a t oth*r 
wu* viola t n  th* r i r t t  Am*ndi»*nt Er*n 
aaldo from thi* fundam ental d tfrrt. C alif*  
nia'* content arxunvtnt ia rantradkiad  by th* 
•Impl* fact lhat th*  adklal f n r r n n *  trahr* 

t of **nou* political part** h t ia  >*la*d thi*

424 US 933. 47 L Ed 2d 341, 96 S Ct 
1147, 96 SCt 1148(1976).

[1e, 7] Depriving n political party 
of tho power to endorse sufTocrtes 
this right. The endorsement ban pre­
vents parties from promoting candi­
dates "at the crucial juncture nt 
which the nppenl to common princi­
ples tnny be translated Into con­
certed action, and hence to political 
power in the community." Tashjinn, 
supra, at 216, 93 L Ed 2d 514, 107 S 
Ct 644. E'en though individual 
members of the state central com­
mittees and county central commit­
tees are free to issue endorsements, 
imposing limitations "on individuals 
wishing to band together to advance 
their views on a ballot measure, 
while placing none on individuals 
acting alone, is clearty a restraint on 
the right of association." Citizens 
Against Rent Control/Coalition for 
Fair Housing v Berkeley, 454 US 
290, 2%. 70 L Ed 2d 492, 102 S Ct 
434 (1981).

(ir, 0s) Because the ban burdens 
the appellees’ rights to free tpeech 
and free association, it can only sur­
vive constitutional scrutiny if  it 
serves n compelling governmental 
interest" The State ofTers t vo: sta­
ble government and protecting vot-

taw tm i In a-SiiUao. tha D ro x ra tic  aad  Li- 
bartarian  Pa/It** raa**4 ta taw* «ndaraw 
m*nte f a l lo w *  th* Court af Appoala' lavaU- 
dalian  af th* rndw tem rM  baa 

T htr* *r* othar &*•* la th* State'* *rr»- 
torn I. Simply bxauaa a l«vuUter b»Uti*i ta  a 
political party dw* n*t m l *  h*r a t *11 Um  
a rrpra-w nuti** af party inter**!* In oupport- 
In f th* *nder**«*at ban. an individual tefte- 
la tar m ay b* w tis f  an h*r under* (and j i f  *f 
th* public cw d ct h tf  inter**! l« m tectw ei 
Th* M * y * fi4 rfia  af lefuUtec* from th*«r 
parti** la U lu rtr»tH  by th* CaJifwnta la«uU - 
tor*'# fwquteit refuaal la  i * r » l  tha *l*rtM« 
law* In accaednar* wtth th* *uh«* af politi­
cal parti** S**. a. f . Addendum 13a 13# I I  7. 
9 (declaration af Bart C afry. chair of th* 
0*m *cratk  n* te  (Mitral r*mmttl*«l Marw-
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cn from confusion and undue Influ­
ence." Maintaining a stable political 
system is, unquestionably, a compel­
ling state interest. See Storer v 
Brown, 415 US, at 736, 39 L Ed 2d 
714, 94 S Ct 1274. California, how­
ever. never adequately explains how 
banning parties from endorsing or 
opposing primary candidates ad­
vances that interest. There is no 
showing, for example, thnt Califor­
nia's political system is any more 
stable now than it was in 1963, 
when the legislature enacted the 
ban. Nor does the State explain 
what makes the California system so 
peculiar that it is virtually the only

over. the Stale's argum ent ifnere* lhc** par- 
t i n  with n»<lipble, if any, r tp m c n u t ic n  in 
th* legislature.

That tha bylaw* of some parties prohibit 
parly prim ary endorsements alao d o n  not 
pro** content. Thr** p a rtin  may h a r t  chosen 
to reSvct state ♦ IcetIon la*  in their bylaw*, 
rather than  p«rm it or require conduct prohib­
ited by ta* . N or doc* th* fact tho t portico 
continue to participate in the iU l*-run p ri­
mary proceaa indicol* tha t (hry favor each 
regulation Imposed upon lhat prcctoa. A deci­
sion lo  participate in state-run pnm ane* 
mere likely reflect* a party's determination 
tha t ballot participation it met* advantageous 
than  tf*  alternatives. th a t ia. supporting inde­
pendent candidate* or conducting write-in 
campaigns. Sea Storer * Drown. I l f  US 724. 
743. 19 L Ed 2d 714. 94 S a  i r 4  (1974b 
Anderson v Celebrate*. 4(0 US 780. 799. n 24. 
73 L Ed 24 347. 109 S a  1544 (19331

Finally, th* S laU 'a foot* on (he p a r t in ’ 
alleged content ignore* th* independent Firvt 
Amer dm ent r t |h ta  of th# parti**' e>*tnb*r*. It 
Ii wholly undemcnatrated that th* member* 
•u therued  th* partie* to consent to Infringe- 
menta of m t her*' rights

13. Th* S 'at*  *lao claim* that th* ban *«i 
prim ary *ador*#m*aU ten** a compelling 
•u t*  inut**t In ‘“ (m S nins »*ch voter to a 
•insto nominating a r t . '*  T*eh.i*n * Republi­
can Tarty ef Connecticut. 419 US 203. 223. a  
13, 93 L Ed 24 314. 107 S a  344 (I9MI 
(quMing Andtmon. eupeo. *4 302. « 29. TS L 
E4 3d 347. 103 S Ct IJ44I Thi* argum ent a  
menites* tl fail* te distinguish b*t**«n •  
nominating a r t—th* v«t* cam at th* primary

254

State that has determined that such 
a ban is necessary."

pgj The only explanation the 
State ofTers is that its compelling 
interest in stable government em­
braces a similnr interest in pnrty 
stability. Brief for Appellants 47. 
The State relies heavily on Storer v 
Brown, where we stated thnt be­
cause "splintered parties and unres­
trained factionalism may do signifi­
cant damage to the fabric of govern­
ment," supra, at 736, 39 L Ed 2d 
714, 94 S Ct 1274, States may regu­
late elections to ensure that "some 
sort of order, rather than chaos . . .

•lection—and speech th a t may influent* (hat 
a c t  Th* logi: of th* Stete'a argum ent not 
only would support a bon on endortemenU by 
every o r itn iu tio n  and individual, bu t tl»o 
would Juitify a total ban on all discussion of a 
candidate! qualification* and political p o r ­
tion*. Such a blanket prohibition cannot coca- 
ill with tha constitutional protection of politi­
cal speech.

Th# State * claim th a t the endorsement bon 
la nccevaary te aerve any compelling atate 
interest Is called into quesl.cn by ita argu­
m ent before th* District Court and th* Court 
of Appeals that this Action is not justiciable 
because th* State has nevvr enforced the 
challenged election law*. 824 F2d 814. 821 
(1987k

17. New Jersey also ban* prim ary endorse­
ment* by political pert i t s  N J Slat Ano 
1 19 24-32 (West 19441. eve WeUburd. Candi­
date-Making and th* Constitution: Constitu­
tional Restraint* on and Ptotecticna ef Tarty 
Nominating Method* 37 S Col L Rev 213. 
271-272. n 343 119341 Florid* * atatutery bon 
on primary eedsesemento by political partie* 
•  as hold to violate the First Amendment fee 
Abram* v Reno, 432 F Supp 1133. 1171-3172 
tSD Fla 19711. a f\L  449 F2d 342 (CAS 19311. 
cert denied. 433 US 1013. 73 L Ed 2d 133. 102 
9 Cl 1710 *1932: Several State* pcovtd* for­
mal procedures fer party  primary rrdurew- 
m enu. See. •  g . Conn Gen Slat 1 9090 lW#M 
1947 *  Supp IJM ‘ 81 C . La we |  17-124 
(19M>. are ait* A dntefy Cow-njuxen eei In te r  
governmental Relations. Th* Tronafeeenotlon 
in American TsJitiea Im plicit. ?r.s foe Fedtr 
ahera 144(1934'-

I
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nccompan(ics) the democratic pro­
cesses." 115 US, at 730, 39 L Ed 2d 

’’•’’ 14, 91 S Ct 1274. Our decision in 
Storer, however, does not stnnd for 
the proposition that n Slate may 
enact election taws to mitigate intra- 
pnrty factionalism during a primary 
campaign. To the contrary, Storer 
recognized thnt "contending forces 
within the parly employ the primary 
campaign nnd the primary election 
to finally settle their differences." 
Id., at 735, 39 L Ed 2d 714. 94 S Ct 
1274. A primary is not hostile lo 
intraparty feuds; rather it is an 
ideal .forum in which to resolve 
them. Ibid.; American Party of 
Texas v White. 415 US. nt 781, 39 I 
Ed 2d 744, 94 S Ct 1296. Tashjian 
recognizes precisely this distinction. 
In that case, we noted that a State 
may enact laws to "prevent the dis­
ruption of the political parties from 
without" but not, os in this case, 
laws "to prevent the parties from 
taking internal steps affecting their 
own process for the selection of can­
didates." 479 US. at 224. 93 L Ed 2d 
514. 107 S Ct 544.

It is no answer to argue, as does 
the Slate, that o party that issues 
primary endorsements risks intra­
party friction which may endanger 
the party’s general election pros­
pect* Presumably a party will be 
motivated by self-interest and not 
engage in acts or speech that run 
counter to ita political success. How­
ever. even if a ban on endorsements

saves a political party from pursuing 
self-destructive acts, that would not 
justify a State substituting its judg­
ment for thnt of the party. See ibid.; 
Democratic Party of United States, 
450 US. nt 124, 67 L Ed 2d 92. 101 S 
Ct 1010. Because preserving party 
unity during a primary is not n 
compelling state interest, we must 
look elsewhere to justify the chal­
lenged law.

(1h. 8b, 9, 10a] The State's second 
justification for the ban on party 
endorsements and statements of op­
position is that it is necessary to 
protect primary voters from confu­
sion and undue influence. Certainly 
the Slate has a legitimate interest in 
fostering an informed electorate. 
Tashjian, supra, at 220, 93 L Ed 2d 
514, 107 S Ct 544; Anderson v Cele- 
brezze, 460 US. at 796. 75 L Ed 2d 
547, 103 S Ct 1564; American Party 
of Texas v White, supra, at 782, n 
14. 39 L Ed 2d 744, 94 S Ct 1296; 
Bullock v Carter. 405 US 134, 145, 
31 L Ed 2d 92. 92 S Ct 849 (1972); 
Jenness v Fortson, 403 US 431, 442, 
29 L Ed 2d 554, 91 S Ct 1970 (1971). 
However, " ’[a] Slate’s claim that it 
is enhancing the ability of its citi­
zenry to make wise decisions by re­
stricting the flow of information to 
them must be viewed with some 
skepticism.'"  Tashjian, supra, at 
221, 93 L Ed 2d 514, 107 S Ct 544 
(quoting Anderson v Celebrezze, su­
pra. at 798. 75 I. Ed 2d 547, 103 S a  
1564)." While a Slate may regulate

I t .  tl la doubtful lha t tha titra ting  ot effi 
n o t party o e m m ttm . a lano among ih r ran- 
r u t  grwupt u i l n m r t  In th r  n k « * «  ot a 
primary rlrc tlm . ta tha key to peatortiog 
io U n  fram ranfuarm  Indeed. th r 
number i t  m dortrm m ia by priilKal 
laani Mtng th# tab#U "D rm nrrauc" ar ' d r  
(v h i 't i i*  h a t liktly muled n o n  into bel.er- 
mg that th# aA oal g a n rn trg  bodies a rt#  
twyywrting th# randidatet

Th# Stole m tk r t  m  thawing, m eraen r, 
that TCtrrt ar# unduly influenced by party 
andortamenla. Thara a  na n iS r iK t lhat an 
rn d en rm ao t itewed by tn  (A m J party c»*t- 
r iu u m  c a rn e t n m «  weight than  an# lu v H  
by a n rw tpapar ar a tabor u n u n  In Stat#a 
• h r r t  parttra  ar#  parmittod to lu. i  primary 
•ndarae manta. »o t#n  may roniidef tha par­
t i n '  new* on th#  can4i4jl# t but ttiM e ie m te  
independent judgm ent when re tting  lh#ir
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the flow of information between po­
litical associations and their mem­
bers when necessary to prevent 
fraud and corruption, sec Buckley v 
Valeo, 424 US. nt 26-27, 46 L Ed 2d 
659, 96 S Ct 612; Jcnncss v Fortson, 
supra, at 442, 29 L Ed 2d 554, 91 S. 
Ct 1970, there is no evidence thnt 
California's ban on party primary 
endorsements serves that purpose.1’

(II) Because the ban on primary 
endorsements by political parties 
burdens political speech while serv­
ing no compelling governmental in­
terest. we hold that § 11702 and 
§ 29430 violate the First and Four­
teenth Amendment.

B

(2b, 11] Wc turn next to Califor­
nia's restrictions on the organization 
and composition of official governing 
bodies, the limits on the term of 
office for state central committee 
chair, and the requirement that the 
chair rotate between residents of 
northern nnd southern California. 
These laws directly implicate the 
associational rights of political par­
ties and their members. As we noted

*e<# For etam ple. in the 19S2 Now York 
Democratic gubernatorial eon tu t ,  Mono 
Cuomo so n  th e  prim ary o ter Edward Koch, 
•h o  had been endorsed by tho party. That 
>e*r gubernatorial candidates endorsed by 
their partie! alto  loot the primary election to 
nonendoraed candidates in M uaachuaetta and 
Minnesota. Even »here the party-endorsed 
candidate *ina th e  primary, ona atudy haa 
concluded th a t tho party endorsement hai 
little, if aay effect, on tha »ay  eaters cast 
their vote App 9796 1110. 1417 (declaration 
of Malcolm E Jewell. Professor af Political 
Science. University of Kentucky).

II . ( 10b] Tha S tate awggvated a t oral argu­
ment that tha endorsement ban preeenta 
fraud by barring party eflctali from murvpre- 
tenting that they apeak foe the pnrty. T s tha 
a tten l that the State lugjesta that only tha 
primary election r e tu i La can rm atitw ta a

in Tashjian, a political pnrty’s "de­
termination . . .  of the structure 
which best nllows it to pursue its 
poUiicnl goals, is protected by the 
Cc .stitution." 479 US. nt 224, 93 L 
E : 2d 514, 107 S Ct 544. Freedom of 
association also encompasses a politi­
cal party's decisions about the iden­
tity of. and the process for electing, 
its leaders. See Democratic Party of 
the United States, supra, (State can­
not dictate process of selecting state 
delegates to Democratic National 
Convention); Cousins v Wigoda, 419 
US 477, 42 L Ed 2d 595, 95 S Ct 541
(1975) (Stale cannot dictate who may 
sit as state delegates to Democratic 
National Convention); cf. Tashjian. 
supra, at 235-236, 93 L Ed 2d 514, 
107 S Ct 544 (Scalia, J.. dissenting) 
("The ability of the members of (a 
political pjarty to select their own 
candidate . . . unquestionably impli­
cates an associational freedom").

(2c) The laws at issue burden 
these rights. By requiring parties to 
establish official governing bodies at 
the county level, California prevents 
the political parties from governing 
themselves with the structure they 
think best.* And by specifying who

party endorsement. T r ef Oral Arg 6 9 . it 
confutes in  endcm m rn t from the official 
governing bodie* I h i t  m iy Influence elect ten 
m u ll*  with the m u ll*  themaelve*. To the 
e ilen t thot the S ti le  la claiming th a t the 
appellee* ar* net auth rued to r rp m e n t lha 
e f tc u l party governing bod.-ra and their mem­
ber*. the Stale limply ti reamerting ita *Un4 
ing claim which th* D u ltv \ Court rejected. 
Civ No C-AJ-MM (ND Cal. June I. 1984) 
r t h o  plaintiff central committee* , . . have 
authortiatlsn and capacity ta  bring and main 
tain  thi* l.tigauseTl Th* Court of Appaata did 
not dnturb Ihi* ruling. 12$ F2d. *t 872. n 17. 
not  da we

20. Foe etample. the Libertarian Party »aa 
farted lo abandon ita region baaed organ im 
than In fa*w» af ihe lu iu ia r tly  mandated 
rounty baaed aylteci
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shall be the members of the parties’ 
official governing bodies, Californio 
interferes with the parties' choice of 
leaden. A party might decide, for 

, , example, thnt it will be more cffec- 
tive if a grcoter number of its official 
leaders ore local activists rather 
thnn Washington-based elected offi­
cials. The Code prevents such a 
change. A party might also decide 
that the state central committee 
choir needs more thnn two yenrs to 
successfully formulate and imple­
ment polic. The Code prevents such 
an extension of the chair’i  term of 
office. A pnrty might find that a 
resident of northern California 
would be particularly effective in 
promoting tho party's message ond 
in unifying the party. The Code pre­
vents her from chairing the state 
central committee unless the preced­
ing choir was from the southern 
part of the State.

Each restriction thus limits o po­
litical party's discretion in how to 
organize itself, conduct its affairs, 
and select its leaden. Indeed, the 
associational rights at stake are 
much stronger than those we cred­
ited in Tashjian. There, we found 
that a party's right to free associa­
tion embraces a right to allow regis­
tered votem who are not party mem­
bers to vote in the party's primary. 
Here, party meraben do not seek to 
associate with nonparty members, 
but only with one another in freely 
choosing their party leaden."

(2d. 17s) Because the challenged 
laws burden the associational rights 
of political parties and their mem­
ber*. the question is whether they 
serve a compelling state interest A

31. Or ifewUtm* the MvnUty ef t.S» y e n n '  
l o d m .  Ow <K*i!»BC*d vuiu tM  M f  » 'm  
(•U r  tto  p a r t in ' i s r a q r  a n l  lakrrftr* with

I 1

State indisputably has n compelling 
interest in preserving the integrity 
of its election process.-Rosario v 
Rockefeller. 410 US 752, 761. 36 L 
Ed 2d 1, 93 S Ct 1245 (1973). Toward 
that end, a State may ennct laws 

• that interfere with a party’s internal 
affairs when necessary to ensure 
that elections are fair' nnd honest -  
Storer v Drown, 415 US, at 730, 39 L 
Ed 2d 714, 94 S Ct 1274. For exam­
ple, n State, may impose certain ell- 

.gibility requirements for- voters in 
the general election even though 
they limit parties' ability to garner 
support nnd members. See. e.g., 
Dunn v Blumstcin, 405 US, at 343- 
344, 31 L Ed 2d 274, 92 S Ct 995 
(residence requirement); Oregon v 
Mitchell. 400 US 112, 118, 27 L Ed 
272, 91 S Ct 260 (1970) (age mini­
mum); Kramer v Union Free School 
Dist No. 15. 395 US 621, 625, 23 L 
Ed 2d 583, 89 S a  1886 (1969) (citi­
zenship requirement). We have also* 
recognized that a State may impose 
restrictions that promote the integ­
rity of primary’ elections. See. e g., 
American Party of Texas v White, 
415 US. at 779-780, 39 L Ed 2d 744. 
91 S Ct 1296 (requirement that ma­
jor political parties nominate candi­
dates through a primary and that 
minor parties nominate candidates 
through conventions); id., at 785-786, 
39 L Ed 2d 744, 94 S Ct 1296 (limiu-w 
tion on voters' participation to one** 
primary and bar on voters both vot-“* 
ing in a party primary and signing a 
petition supporting an Independent- 
candidate); Rosario v Rockefeller, su­
pra (wait5 i f  periods ■ before • voters t  
may change party registration and 
participate in another • party’s pri­
mary); Bullock v Carter, 405 US, at

the decuxm* u  te  tNt best n i u i i  te
p rtew lf O ut
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MB, 31 L  Ed 2d 02, 92 S Ct 849 
(reosonable filing feet as a condition 
of placement on tho ballot!. Nona of 
thevo restrictions, howevor, involved 
direct regulation of a party's lead­
en ." Rather, the infringement on 
the associational rights of the par­
ties and their members was the indi­
rect consequence of laws necessary 
to the successful completion of a 
party's external responsibilities in 
ensuring the order and fairnee* of 
elections.

In the instant cose, the Stata has 
not shown that its regulation of in­
ternal party governance Is necessary 
to the integrity of the electoral pro­
cess. Instead, it contends that the 
challenged laws serve a compelling 
"interest in the 'democratic manage­
ment of the political party's internal 
affairs.'" Brief for Appellants 43 
(quoting 41S US. at 781, n 15. 39 L 
Ed 2d 744, 94 S C l 12981 This, how- 
ever, is not •  case where Interven­
tion is necessary to prevent the dero­
gation of the civil rights of party 
adherents. Cf. Smith v Allwright, 
321 US 849. 88 L  Ed 987. 84 S a  
757. 151 ALR l l i d (1944). Moreover, 
os we have observed, the State has 
no interest in "protect|ing| the Integ­

ra Miitkwt v Oanvr- *<2 tfS III. <0 L
r.i :i an n s o  220 ur n .i u is*
cmtrsry TVrt •* optoM • W **>-*!** itsi 
«U a*«kC*ti»e Out prfiUtfti pirtrfi emu ■ 
iu u  (*nt/*i w iitw. ts *iuk Um Dmm- 
crtSk forty. Mt Um Sum. U l m»<h*S »« 
it ila tl ropsMtfctlmrt la aSfnansertag Um 
r«il7, tAl ewtnfcaUae la ra*4i-
tilfS  Hi l i im  u a a o u  a*4 MtU«f 
party trUy M. at I9S-IV9. SO L C4 U  U l 
vs s a  n o  1W «ut»u miy irvi U.*i 
Um iuu  m in i nooMm fwfcni muw 
lla M  f sort Ism M k at Sites 'KtM ta aa 
iha f f ij  Ukn. aantttlae rmUi-iUl Mt- 
un wU ak|»U f U immooI atm tM u. 
a*4 tefU*s rMitatkaaa T)m party
ac ktn  04 Ml tUtm Umi io*m hmiIiw 
ii|Mfi«U M|mt Mptnm U i  twOw

S M

rity of the Party agaimt the Party 
itself." Tashjian, 479 US. at 224. 93 
I. Ed 2d 514. 107 S a  644. Tha State 
further claims that limiting the 
term of the stata central committee 
chair and requiring that the chair 
rotate between residents of northern 
and southern California helps "pre­
vent regional friction from reaching 
a critical mass.'" Brief for Appel­
lants 48. However, a State cannot 
substitute its judgment for thst of 
the party as to the desirability of • 
particular internal party structure, 
any more than U can tell a party 
that its proposed communication to 
party members is unwise. Tashjian. 
supra, at 224, 93 L Ed 2d 514. 107 S 
a  544.

(12b. 13s) tn sum. a State cannot 
Justify regulating a party's internal 
affairs without showing lhat such 
regulation Is necessary lo ensure an 
election thst is orderly and fair. Be­
cause California has made no such 
showing here, the challenged laws 
cannot be upheld."

Ul

(1J, 21) For the reasons stated 
above, we hold thst the challenged 
California election laws burden the

m Um party w ikmwim  ee •* 0*4 m  
scrarlsa le nw iiw  »k*ik« Um riNilMH 
U> Sm4«m4 Um party's Flnt Am U nui 
rKMa i* 4  I# aa. •k*U*» Um lev **>4 • 
nepitlf« m u mutml U . M 197. a I I  SO 
L E4 U  SIS. VS S O a n  H»r*. la m m . 
It Is SUU U*. MS • H-Ikol psrtr • Ukarter. 
UmS Pmn Um euia m tn i cmbsim M a 
party's bets a*4 ia pertiraUr i*<m Um 
M*l«tsr0y *m*4m*4 cmmMIm rmf w»lJily 
Im iM4»rtlss Um party's tampan*

XX (13b) Smi m  m  1*4 Umi rarW*g 
lalras«riy irMlMa Is ms a w p » lM»s sum 
a to m i m Im |  u  tbe i I r Im s I  pS—  w  
msIm (sir a*4 arSsrty. m  m M  ms si lw s  
Um sees n>* I* m u m iim  Ums Um (W lm p S 
Ism  m sI mi ratkH UM* stmpkM partus
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First Amendment rights of political 
parties and their members without 
serving • compelling state Interest. 
Accordingly, the judgment of the 
Cymrt of Appeals is affirmed.

8EPARATC 

Justice. jvent, concurring.
Today the Court relies on ita opin­

ion in Illinois State Board of Elec­
tions v Socialist Workers Party. 440 
US 173. 183 185. 69 L Ed 2d 230. 99 
S C l 963 (1979)—and. In particular, 
on a portion of that opinion that I 
did not join—for ita formulation of 
the governing standards in election 

[coses. In that case Justice Blackmun 
explained * hie acceptance of the 
Court's approach in words that pre­
cisely express my views about this 
cose. He wrote:

"Although I join the Court's 
opinion . . ., 1 add these comments 
to record purposefully, and per­
haps somewhat belatedly, my un­
relieved discomfort wjth what 
seems to be a continuing tendency 
in this Court to use os testa such 
easy phrases as ‘compelling [slate] 
Interest’ and 'least drastic [or re­
strictive) means' See. ante, at 164, 
165. and IM  (59 L  Ed 2d 230. 99 S 
C l 963). 1 have never been able 
fully lo appreciate just what a 
'compelling state interest' is. t f  it 
means ‘convincingly controlling.’ 
or ‘Incapable of being overcome' 
upon any balancing process, then, 
of course, the lest merely an-

»•

Chief Justice Rehnquist took no 
part in the consideration or deciaion 
of this cose.

OPINION

nounces an inevitable result, and 
Ihe test is no test at all. And, for 
me, ‘least drastic means' is a slip­
pery slope and also tha signal of 
the result the Court has chosen to 
reach. \  judge wouM be unimagi­
native ndeed if he could not come 
up with something a little less 
'drastic' or a little leu 'restrictive' 
in almost any situation, and 
thereby enable himself to vote to 
strike legislation down. This is 
reminiscent of the Court's indul­
gence. a few decades ago. in sub­
stantive due process in the eco­
nomic area os a means of nullifica­
tion.

" I feel, therefore, and have a l­
ways felt, that these phrases are 
really not very helpful for consti­
tutional analysis. They are too 
convenient and result oriented, 
and I must endeavor lo disassoci­
ate myself from them. Apart from 
their use. however, the result the 
Court reaches hero Is the correct 
one. It is with these reservations 
that I join the Court's opinion." 
Id . at 166-169. 59 L Ed 2d 230. 99 
8 a  963.

With those same reservations I
join the Court's opinion today.
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TTU/AX(«n UJ-7UI

March 17, 1991

L i e u t e n a n t  G o v e r n o r  Jack. Coghill 

o f f i c e  of t h o  L i c u t a n a n t  Go vo rn or 
P.O. Box AA  
Juneau, A l a s k a  99811

Re: R a p u b l i c a n  P a r t y  of Alaska, 1992 P r i m a r y  E l a c t i o n

De ar L i a u t o n a n t  G o v e r n o r  Coqhill:

I h a v o  e n c l o s e d  a copy of the R e p u b l i c a n  P a r t y  of Alaska's 

r e c a nt  s u b m i s s i o n  t o  the J u s t ic e D e p a r t m e n t  for p r c - c l e a r a n c a  of 
c e r t ai n r u l e s  a d o p t e d  by the Party at tho S p e c i a l  C o n v e n t i o n  held 
on M a r c h  2, 1991.

The R e p u b l i c a n  Party of Alaska d e m a n d s  t h at  the St ate of 
Al as ka c o n d u c t  tho 1992 Repu bl ic an  Part y P r i m a r y  E l e c t i o n  in accord 
v i t h  tho P a r t y  Rules. In or d e r to do so, it w i l l  be ne ce ss ar y to 
b e g i n  w o r k  on  th e p r o c e d u r e s  immediately, s i n c e  the St at e will also 
ha ve to s u b m i t  its p r o c e d u r e s  to the D e p a r t m e n t  of Justic o. Wc 

w i ll a s s i s t  an d w o r k  v i th the State of A l a s k a  as ne c e ss ar y to 
d e v e l o p  a p p r o p r i a t e  procoduroo.

P l ea so let mo k n o v  v hat your p o s i t i o n s  ar o r o g a r d i n g  those

ch an ges in the R e p u b l i c a n  Primary, v h a t  the s c h e d u l e  v i ll be to

pr ep ar o on d s u b m i t  th o St at e pr ocoduros for p r e - c l e a r a n c e ,  and hov 
ve can a o s i o t  an d v o r k  v i t h  you. It v i l l be b e st  to resolve 
disputes, if any, b o t v o o n  the Party and tho Stato, at a n  u a r l y date 

so th at t h e r e  is no d i f f i c u l t y  vith p r e - c l e a r a n c e  b y  the Justice 
D e p a r t m e n t  a n d  f u r t h e r  proceedings.

T h a n X  y o u  for y o u r  prompt c o n s i d e r a t i o n  of t h in request.

cc: James B a l d w i n

C o n s t a n c e  Z a w a c k i  
J a m e s  Bendel l

I’d
j r ts: !6. 82 n v
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FAX 258-4930 

J u n o  7, 1990

Mr. 8 a r r y  Wienberg, Ac ti ng C h i e f  

Vo t i n g  Section, Civil R i gh ts O i v i s i o n  
D e p a r t m e n t  of Justice 

320 F i r s t A v e n u e  N.W., R o o m  7 2 0  

Washington , D.C. 20534

Re: S u b m i s s i o n  under S e c t i o n , 5 of tho v o ti ng  Rights Act
R e p u b l i c a n  Party of A l a s k a

M o d i f i c a t i o n  of R e p u b l i c a n  P a r t y  of Alaska Primary E l e c t i on 
R e q u e s t  for Expedited C o n s i d e r a t i o n  (28 C F R  $51.34)

D a t e  of Expedited C o n s i d e r a t i o n :  June 25, 1990.

D e ar Mr. Wienberg:

Th e Re publ ic an Party of A l a s k a ,  by party rule adopted at its 

last p a r t y  convention, ias m o d i f i e d  its prim ar y election pro c es s to 

take e f f e c t  immediately, ihe p a r t y  ha s the right to do so purs ua nt  

to its co ns ti tu t i o na l right of p o l i t i c a l  association, as r e c o gn iz ed  
by the U n i t e d  States Supreme C o u r t  in T a s h n a n  v. Republican Partv 
of C o n n e c t i c u t . 479 U.S. 208, 107 S.Ct. 544, 33 L.Ed 2d 514 (1986)

P r i o r  to the change, t h e  R e p u b l i c a n  primary vas a "blank et 
open" pr i m a r y .  Any r e g i s t e r e d  v o t e r  in the State of A l a s k a  6o u l d  
vote in the Republican p r i m a r y .  The mo difi cation cr ea t e s a 
"classic open" primary. R e g i s t e r e d  Republicans, and those v o te rs 

not r e g i s t e r e d  as a me mb er of a n o t h e r  po litical party, nay vote in 
the R e p u b l i c a n  primary. O n l y  t h o s e  v o t e r s  registered as me mb er s  of 
anot h e r p o l i t i c a l  party m a y  n o t  v o t o  in the Repu blican priaary. If 

a r e g i s t e r e d  voter desire s to v o t e  in the R e pu bl i c a n primary, h e  or 
she may do so by changing h i s  o r  h e r  party registration at the 
po ll ing p l a c e  cn the day of t h e  el ec ti on .

E x p e d i t e d  co ns ideration o f  t h i s  m a tt er is requested purs ua n t 
to 28 C F R  551.34. While t h a  p r i m a r y  elec ti on  will not be h o ld 
until A u g u s t  28, 19S0, tho S t a t e  of Alaska has indicated that 
e x p e d i t e d  considerat ion is n e c e s s a r y  in order to meet some of its 
p r e - e l e c t i o n  doaolir.es. The l a s t d a t e  for a candidate to remove 

his or he r na me frcm the p r i m a r y  b a l l o t  is July 11, 1990, and the 
ba ll ot s w i l l be pr in te d  s h o r t l y  thereafter. An e x p e d i t e d  
c o m p l e t i o n  d a t e  of June 25, 1990, w i l l  allow the State of A l a s k a  at 
least tw o w e e k s  to prepare for t h e  p r i n t i n g  of the primary ba llot s. 
Also, an overseas blank b a l l o t  is m a i l e d  out on June 29, 1990, 
un de r state law. Therefore, the Repu bl i c a n Party of A l as ka

EX H I BI T A



^QQrt°StS that this ma tt er b o  completed not later than Juno 25,
1 # »U i

The Re pu b l ic an Party rule change was ad op t e d at its State 

C o n v e n t i o n  on May 31, 1990. Tho State of Alaska, Division of 

Elections# was noti .ied i m m e d i a t e l y  by telephone, and by subsequent 
letter. ^

In order to determine w h a t  w o ul d be roquir ed for the election, 
it was necessary to wait for a n y  action whic h migh t be taken by the 
D e mocr at ic Party of the S t a t e  of Alaska, at its convention on May 

18-19, 1990. At its p r e v i o u s  convention, the Democratic Party had 
a dopted a resolution r e q u e s t i n g  that the Legisl at ur e change the 

Democratic primar y to a c l o s e d  primary, it wa s necessary to wait 

to determine whether the D e m o c r a t i c  Party w o u l d  adopt a party rule 
at its convention changing t h e  form of its primary. The Democratic 

Pa rt y of Alaska did not do so, however. Immediately thereafter, 
the Republican Party of A l a s k a  be ga n conf er ri n g w i th the State of 

Al a s k a  regarding the d e t a i l s  of implementing the Republican Party 
pr im ar y for the ..<50 el e c t i o n .  Several c onference s have b e en held, 
and the Republican Party's m o s t  recent letter, attached as Exhibit 
E, sets forth what I b e l i e v e  to be the present position regarding 
the primary olection. T h e r e  m a y  be additional details which noed 
to be worked out, but those s h o u l d  not affect this submission. At 
this point, It is a p p r o p r i a t e  that this su bm i s s i o n  be made.

In accord with *8 C F R  551.27, the R e pu bl i c a n Party of Alaska 
submits the following info rm at io n :

(a) A copy of the R e p u b l i c a n  Party rule change, adopted at 
the party convention on M a y  31, 1990, is atta ch e d as Exhibit A.

^  c °py °* AS 1 5 . 2 5 . 0 1 0  and .060, wh ic h  pr ovid ed for the 
p r i o r  Alasxan Re publican b l a n k e t  open priaary, is attached as 
Exhi bit B.

i c) .he difference b e t w e e n  the submitted change and the prior 
procedure is simple. Pr ev i o u s ly , any A l a s k a n  registered voter 
c o u l d  vote in the R e pu b l i c a n  P a r t y  priaary election. Under the r.ew 
pa rt y ru.w, only those A . a s k a n s  who are rigistered Republicans, or 

who are registered as r.ot b e i n g  affiliated w i t h another political 
M y  vote in the R e p u b l i c a n  priaary. Those voters registered 

as affiliated with ar.othor po li ti ca l party cannot vote in the 
Republican priaary.

As set forth in the a t t a c h e d  Exhibit C, page 1, approximately 

..\ of the Alaikan r e g i s t e r e d  voters are still able to vote in the 
Republican priaary under t h e i r  present registrations. If any other 
vote rs desiro to vote in t h e  Re publican priaary, thoy can change 
t h ei r registrations to R e p u b l i c a n  or as being not affiliated with

Ba rry Wien be rg
June 7, 1990
Page 2



another p o l i t i c a l  party, at the p o l l i n g  p l a c e  on the day of the 
election. Tho b r e a k d o w n  of registered v o t e r n  by election district 

is a t t a ch ed as Ex hibit C, page 2, an d a m a p  showing the election 
di st ri ct s is p a g e  3.

(d) This su b m i s s i o n  is being m a d e  b y  Kenneth P. Jacobus, 

Legal Co un s e l  of the Republican Party of Alaska, 3939 Locarno 
Drive, Anchorage, A l a s k a  99508-5023, p h o n e  (907) 561-8754, fax 

(907) 563-7645. C o mm un ic at ion s regarding t h i s  submission should be 

ad d ressed here.

(c) This s u b m i s s i o n  is being made on  b e h a l f  of the Republican 
Party of Alaska, 750 E Flrewead Lane, S u i t e  102, Anchorage, Alaska 
99503, phone (907) 276-4467, fax (907) 2 5 8 - 4 9 3 0 .

(f) The R e p u b l i c a n  Party of A l a s k a  is located in the 

Mu ni ci pa li ty of Anchorago, State of A l as ka , at the address set 
forth in p a r a g r a p h  (e).

(g) This p a r t y  rule change was m a d e  b y  the Republican Party 
of Alaska, m e e t i n g  in convention at June au , Alaska, on May 31, 

1990. The rule c h a n ge  was adopted by v o t e  of the delegates, after 
debate, at the co n v e n ti on . The R e pu bl i c an P a r t y  of Alaska has the 
authority to do so purs ua nt to Ta shiian v. Republican Partv of 
Connecticut. 479 U.S. 208, 107 S.Ct. 544, 93 L.Ed 2d £14 (1986).

Decisions re ga rd i n g  party bu sine ss b e t w e e n  conventions arc 
made by the Al as ka R e p u b l i c a n  Party C e n t r a l  C o m m i t t e e  and Executive 
Committee. The im pl em en ta tio n of this r u le  is the responsibility 

of these committees, plus the party ch ai rm an, vice-chairman, a n d  
other officers in c luding legal counsel.

(h) The R e p u b l i c a n  Party has the a u t h o r i t y  tc make this 
change pursuant to its constitutional righ ts of political 
association, as g u a r a n t e e d  by the U n i t e d  S t a t e s  Supreme Court in 
Tashiian v, R e p u b l i c a n Pa rt v of Co n n e c ti cu t 479 U.S. 208, 107 S.Ct. 
544, 93 Led 2.d 514 (1986). The a d o p t i on of amendments to party 
rules is provided for by Article VIZ, S e c t i o n  2 of the rules of the 
Republican Party of the State of A l as ka .  (Exhibit 0) The 
provisions of this rule we re complied w i t h  in adopting the party 
rule change set forth in Exhibit A.

(1) This p a r t y  rule change was a d o p t e d  ar the Republican

Party convention in Juneau, Alaska, on M a y  31, 1990.

()) This rule ch an ge is to take e f f e c t  for the Republican
primary election on Au gu st 28, 1990.

Ik) This p a rt y rule chanqc has no t yet been enforced or 
administered, except that discussions have b e e n  ongoing between tho

Barry w i e n b e r g
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Republican Party and tho State of Alaska, D i v i s i o n  of Elections, in 
order to ensure that any a d m i n i s t r a t i v e  d e t a i l s  may be w o r k e d  out 
prior to the eloction.

(1) This ch an ge w i l l affect the e n t i r e  State of Alaska. Zt 

applies only to state a n d  na t i o n a l  offi ce s. Local el ec ti on s in 
Alaska are non- pa rt isan.

(m) This change ha s be en m ade in o r d e r  to avoid the co mm on 
practice of c r os s - o v e r  v o t i n g  in p r i m a r y  elections, whereby vote rs 

of one party voce for the weak est c a n d i d a t e  in the other part y' s 

primary election in the ho pe s of sett i n g u p  the weakest ca n d i d at e 

of the ocher p a r t y  to b e  b e a t e n  by the c r o s s - o v e r  voters in the 

subsequent general elec ti on. S uch a p r a c t i c e  does not result in 
the best and most q u a l i f i e d  pe op le b e i n g  e l e c t e d  to public office.

Additionally, a p a r t v  I d en ti fi e d p rimary, such as exists in 

most states, al lo ws t * v  the v o t e r  to b e t t e r  un de r s ta nd the 
philosophies of the c a n d i d a t e s  w h o  are se ek i n g  public office. 
Unde r the present s y s t e m  in Alaska, some c a n d i d a t e s  choose a p a r t y  
label under wh ic h  to run, b a s e d  only on w h i c h  label they b e l i e v e  
gives them the b e st c h a n c e  of winning, w i t h o u t  any c o mm it m e n t to 
the party's po li tical ph il o s op hy .

(n) This change is of ge ne ra l ap pl ic at io n. The R e p u b l i c a n  

Party of Alaska does not b e l i e v e  that th is chan ge will h a v e any 
legal or practical ef fe ct o n  me m b e r s of racial or  language m i n o r i t y  
groups.

(o) The R e p u b l i c a n  P a r t y  of A l a s k a  is un aw ar o of any past or 
pending litigation c o n c e r n i n g  this c h a n g e  or related v o ti ng  
practices. There has b e e n  past li ti g a t i o n  in Alaska r e l a t i n g  to 

reapportior.ment, filing dead lines, la ng ua ge of ballot pr op osit ions, 

an d the like. None of t h is p ast litigation, however, co nc e r n s this 
change or related v o t i n g  pr actices.

(p) The p resent f o r m  of p r i m a r y  e l e c t i o n  was not su bjec t to 
the prc-clearance re qu ir ement. It was c r e a t e d  by C h a p t e r  1, 
Session Laws of Alas ka (SLA) 1967, and t o o k  effect at that time. 
Section 5 of the V o t i n g  Ri gh ts Act was not applicable to A l a s k a  
until November 1, 1972. The p r o c o d u r e  for the adoption of the 
change, being simply a m a t t e r  of the a m e n d m e n t  of the p a rt y' s b y ­

laws at a party convention, is also not subject to the p r e ­
clearance requirement.

We have no d e m o g r a p h i c  in fo rm a t io n regarding the St at e of 
Alaska by race and l a ng u a g e g r o u p  as it appl i e s  to re gistra tion for 

voting. The State of A l a s k a  Di v i s i o n  of El ec tions does not k eep 
such Information. The factors of race a n d  language g r o u p  are 
totally Irrelevant, and w e ro not a m a t t e r  of consideration, in the

Barry Wienberg
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d e c i s i o n  of the R e p u b l i c a n  P a rt y of A l a s k a  to change from a blanket 
o p e n  primary to a c l a s s i c  o p en  p r i m a r y  form of primar y election.

There Is no way t h at  a racial or language mi n o r i t y  gr ou p  is 

ad ve r s el y affected by t h i s  change. Tho d i s q u a l i f i c a t i o n  from 
vo t i n g  in the R e p u b l i c a n  primary depends solely on being a 

regi s t er ed voter of a n o t h e r  po li ti cal party. The d i s q u a l i f i c a t i o n  
ha s  nothing to do with r a c e  or language and, in fact, A l a s k a n s  of 

all races and la nguages are w e lc om e to b e c o m e  m e m b e r s  of the 

Re pu bl i c a n Party of A l a s k a .  Additionally, any me mb er of a racial 
or language minority g r o u p  m a y  retain his or h e r  status as a non- 
p a r t y  affiliated voter or  d e cl a r e no party preference, an d still be 
eligible to vota in the Re pu b l i c a n  Party pr imary. The 
di sq ua lifying factor - r e g i s t r a t i o n  in a political part y o t h e r  than 
Re public an - applies e q u a l l y  to r e g i s t e r e d  voters of all racial and 
language groups.

The method of c o n d u c t i n g  the primary elec tion w i ll protect 

me mb ers of racial and l a n g u a g e  mi n o r i t y  groups, w h i c h  includes 

N a t i v e  Alaskan people w h o  live in rural areas. If any special 
ex pl an at io n needs to be g i v e n  to these rural areas, it c a n  be done 

vi r tually cost-free by th e D i v i s i o n  of Elections th ro ug h  the rural 

A l a s k a  television n e t w o r k  (R A T N E T ) . RATNET is a State s u pporte d 

rural Alaska te le v i s i o n  service, w h ic h is a v a ilable vi rt ua ll y  
throughout rural Al a s ka  a n d  is w a t c h e d  by the vast m a j o r i t y  of 
rural residents.

Additionally, a n y o n e  d e s i ri ng to vote in the R e p u b l i c a n  
pr im ar y may change his o r  h e r  voter re gistration to R e p u b l i c a n  or 
non-affiliated at the p o l l i n g  place on the date of the p r im a r y 

election. In a similar manner, the absentee voters w i ll be given 

an opportunity to c h an g e th e i r  pa rty affiliation as p a rt  of the 

absentee ballot, r e s u l t i n g  in no di s e n f ra nchis ement of absentee 
voters. There is no a d v e r s e  effect on any voter, in cl ud i n g  members 

of racial and language m i n o r i t y  groups. The only r e q u i r e m e n t  which 
ha s  been imposed is that a vo te r ma y not vote In the R e pu b l i c a n  
pr im ar y if that voter is a r e gi st e r ed member of any oc h e r po li ti c a l 
party.

Thank you very m uch for your consi d e r at io n of this submission. 
The Republican ?arty of A l a s k a  cannot conceive that the A t to rn ey  
Gene ral would have any p r o b l e m  with this submission, b e c a u s e  it 
de a l s  solely with the c o ns ti tu ti ona l rights of po l i t i ca l 
association, and is c o m p l e t e l y  free of any adverse e f f e c t s  on 
racial or language m i n o r i t i e s .  An yo ne may become a m e m b e r  of the 
Republican Party, or r e m a i n  an independent voter not af fi l i a t e d  

w i t h  another political party, and still voto in the Alaska 
Republican Party primary. An y  d e s i r e d  change may be m a d e  by the 
v o t e r at the polling p l a c e  on elec ti o n day.
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It is ex t r e m e l y  n e c e s s a r y  that t h is su bmis si on bo a p p r o v e d  as 

qu i c k l y as possible, so that the c h a n g e s  in the R e p u b l i c a n  Party 
pr i m a r y take place, as intended, for the p r im ar y of Au gu s t 28, 

1990. If you n e e d any further information, p l ea se let me know and 
it will be p r o v i d e d  to you immediately. We will be a v a i l a b l e  for 

te le ph one co n f e r e n c e s  or meetings, if you so desire, at your 
earliest convenience.

A  copy of this s u bmissi on has be en sent to th e Stato of 
Alaska, Di vi s i on of Elections, so that it is aware of its contents 
and the ne cessity to conduct the R e p u b l i c a n  p r i m a r y  u n d e r  the 
amended party rule on A u g u s t  28, 1990.

Thank you agai n fo r your prompt a c ti on on this submissi on.

Very t r u l y  yours, 

RZPUBLIpAW^PART^ O F  ̂ A LAS^A

u / -  ••  ̂  A / V a a /  J \ j
By: KENN ETH P. J ACOBUS '

Le^al Counsels.

cc: State of Al a s ka

Division of E l e c t i o n s  ■
(by Fax and Fi r s t  Class Mail 
both on J u n e  7, 1S90)
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TELEPHONE (907) 591-I7M  
TELEFAX (907) 593-7944

March 17, 1991

Barry H. Weinberg, Acting Chief 
Voting Section, Civil Rights Division 
Department of Justice 
P.O. Box 66128
Washington D.C. 20035-6128

Re: Submission under Section Five of the Voting Rig h t s  Act
Republican Party of Alaska 
Additional Primary Election Rules

Dear Mr. Weinberg:

On June 7, 1990, the Republican Party of Alaska submitted a 
rule change to the Department of Justice for pre-clearance, 
changing the form of the Republican Party primary election in the 
State of Alaska. A copy of the submission and exhibits is attached 
as Exhibit A.

On September 18, 1990, the Justice Department pre-cleared the 
Republican Party Rule. A copy of the letter from the Just i c e 
Department is attached as Exhibit B.

At a special convention held on March 2, 1991, the R e p ublican 
Party of Alaska adopted additional rules. A copy of the five
additional rules adopted is attached as Exhibit C.

The Republican Party requests that the Justice Department p r e­
clear the five rules set forth in Exhibit C to apply to tho
Republican Party primary election to be held in August, 1992.

This submission is simply a continuation of the Republican 
Party's prior submission. All of the information required in 
support of the submission is included in Exhibit A.

These additional changes implement the prior rule. They 
should have no legal or practical effect on the voting rights of 
members of racial or language minority groups. In fact, Article 
XIV, §3, confirms that voters have greater voting rights than they 
had prior to tho passage of the Republican Party's 1990 rule 
chango.
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March 17, 1991

Lieutenant Governor Jack Coghill 
Office of the Lieutenant Governor 
P.O. Box AA 
Juneau, Alaska 99811

Re: Republican Party of Alaska, 1992 Primary Election

Dear Lieutenant Governor Coghill:

I have enclosed a copy of the Republican Party of Alaska's 
recent submission to the Justice Department for pre-clearance of 
certain rules adopted by the Party at the Special Convention held 
on March 2, 1991.

The Republican Party of Alaska demands that the State of 
Alaska conduct the 1992 Republican Party Primary Election in accord 
with the Party Rules. In order to do so, it will be necessary to 
begin work on the procedures immediately, since the State will also 
have to submit its procedures to the Department of Justice. We
will assist and work with the State of Alaska as necessary to
develop appropriate procedures.

Please let me know what your positions are regarding these 
changes in the Republican Primary, what the schedule will be to 
prepare and submit the State procedures for pre-clearance, and how 
wc can assist and work with you. It will be best to resolve 
disputes, if any, between the Party and the State, at an early date 
so that thoro is no difficulty with pre-clcarance by tho Justice 
Department and further proceedings.

Thank you for your prompt

cc: Janes Baldwin
Constance Zawacki 
James Bondoll
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If you have any further questions, or I can provide you with 
any additional information, please let me know and I will respond 
immediately.

Very truly yours,

cc: Mark Posner, Department of
Lt. Governor Jack Coghill 
Charlotte Thickstun, Alaska Division of Elections 
James Baldwin, Alaska Attorney General's Office 
Jon Rubini 
Constance Zawacki 
James Bendell
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J u n o  7, 1990

Mr. B a r r y  Wienberg, A c t i n g  C h i e f  
V o t i n g  Section, Civil R i g h t s  D i v i s i o n  
D e p a r t m e n t  of Justice 
320 Fi rs t Av o n ue  N.W., R o o m  7 2 0  

Washin gt on, D.C. 20534

R e : S u b m i s s i o n  under S e c t i o n  5 of the Voting Rights Act
R e p u b l i c a n  Party of A l a s k a

M o d i f i c a t i o n  of R e p u b l i c a n  Pa r t y  of Alaska Primary Elec ti o n
R e q u e s t  for Expedi te d C o n s i d e r a t i o n  (28 C F R  §51.34)
D a t e  of Expedited C o n s i d e r a t i o n :  June 25, 1990.

Dear Mr. Wienberg:

Th e  Republican Party o f  Al as ka ,  by pa rt y rule ado p te d at its 
last p a r t y  convention, has m o d i f i e d  its p rimary election pr oc es s to 
take e f fe ct immediately. Th e p a r t y  has the right to do so pursuant 
to its co ns ti tu ti ona l right o f  p o l i t i c a l  association, as re cognized 
by the U n i t e d  States S u p r e m e C o u r t  in Tashjian v. Republican Partv 
of C o n n e c t i c u t . 479 U.S. 208, 107 S.Ct. 544, 93 L.Ed 2d 514 (1986)

Pr i o r  to the change, t h e  Re pu b l i c a n  p rimary vas a "blanket 
open" primary. Any r e g i s t e r e d  v o t e r  in the State of A l a s k a  dould 
vote in the Republican p r i m a r y .  The mo difica tion cr ea t e s a 
"classic open" primary. R e g i s t e r e d  Republicans, and th ose voters 
not r e g i s t e r e d  as a m e m b e r  o f  a n o t h e r  political party, m a y  vote in 
the R e p u b l i c a n  primary. O n l y  t h o s e  voters registered as m e mb er s of 
an ot her po li ti ca l party ma y n o t  vo te in the Republican primary. If 
a r e g i s t e r e d  voter de si res to  v o t e  in the Republican primary, he or 
she ma y do so by chan gi ng  h i s  or her party registration at the 
p o l l i n g  p l a c e  on the day of t h e  election.

E x p e d i t e d  c o ns id er a t i on o f  this matter is requested pu rs u a n t 
to 28 C F R  §51.34. W h i l e  t h e  p r i m a r y  el ection will not be held 
until A u gu s t 28, 1990, th e S t a t e  of Alaska has indicated that 
e x p e d i t e d  co ns ider ation is n e c e s s a r y  in order to meet some of its 
p r e - e l e c t i o n  deadlines. Th e last date for a candidate to remove 
his or het name from the p r i m a r y  ball ot is July 11, 1990, and the 
b a l l ot s will be p r i n t e d  s h o r t l y  thereafter. An e x p e d i t e d  
c o m p l e t i o n  d a te of June 25, 1990, will al low the State of A l a s k a  at 
least tw o we eks to prep are f o r  t h e  p r i n t i n g  of the primary ballots. 
Also, an overseas blan k b a l l o t  is m a i l e d  out on June 29, 1990, 
unde r state law. T h e r e f o r e ,  the Republican Party of Al as k a

EXHI BIT A
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requests that this m a t t e r  b e  comp le te d not la t e r  than June 25, 
1990.

The Republican Pa rt y  rule change was a d o p t e d  at its State 
Co nvention on May 31, 1990 . The State of Alaska, Division of

Elections, was no ti f i ed i m m e d i a t e l y  by telephone, a n d  by subsequent 
letter.

In order to d e t e r m i n e  w h a t  would be r e q u i r e d  for the election, 
it was necessary to wait for an y action w h i c h  m i g h t  be taken by the 
Democratic Party of the S t a t e  of Alaska, at its c o nv e n t i o n  on May 
18-19, 1990. At its p r e v i o u s  convention, the D e m o c r a t i c  Party had 
adopted a resolution r e q u e s t i n g  that the L e g i s l a t u r e  change the 

Democratic primary to a c l o s e d  primary, it w a s  n e c e s s a r y  to wait 
to determine whether the D e m o c r a t i c  Party w o u l d  ad op t a party rule 
at its convention c h a n g i n g  t h e  form of its p r i m a r y .  The Democratic 
Party of Alaska did not d o  so, however. I m m e d i a t e l y  thereafter, 
the Republican Party of A l a s k a  began c o n f e r r i n g  w i t h  the State of 
Al as ka regarding the d e t a i l s  of implementing the R e pu bl i c a n Party 
prim ary for the 1990 e l e c t i o n .  Several c o n f e r e n c e s  have been held, 
and the Republican P a r t y ' s  m o s t  recent letter, a t t a c h e d  as Exhibit 
E, sets forth what I b e l i e v e  to be the p r e s e n t  p o s i t i o n  regarding 
the primary election. T h e r e  ma y be ad diti on al d e t a i l s  which need 
to be worked out, but t h es e s h o u l d  not affect this submission. At 
this point, it is a p p r o p r i a t e  that this s u b m i s s i o n  be made.

In accord with 28 C F R  §51.27, the R e p u b l i c a n  Party of Alaska 
submits the following i n fo r m at io n:

(a) A copy of the R e p u b l i c a n  Party rule change, adopted at 
the party convention on M a y  31, 1990, is a t t a c h e d  as Exhibit A.

(b) A copy of AS 1 5 . 2 5 . 0 1 0  and .060, w h i c h  p r o v i d e d  for the 
pr io r Alaskan R e p u b l i c a n  b l a n k e t  open primary, is attached as 
Exhibit B.

(c) The difference b e t w e e n  the submitted c h a n g e  and the prior 
procedure is simple. Pr e v io us ly ,  any A l a s k a n  r e g i s t e r e d  voter 
co ul d vote in the R e p u b l i c a n  P a r t y  primary el e c ti on . Under the new 
pa rt y rule, only th os e A l a s k a n s  who are r e g i s t e r e d  Republicans, or 
who are registered as not b e i n g  affiliated w i t h  a n o t h e r  political 
party, aay vote in the R e p u b l i c a n  primary. Th os e v o te rs registered 
as affiliated with a n o t h e r  political pa rt y c a n n o t  vote in the 
Republican primary.

As set forth in the a t t a c h e d  Exhibit C, p a g e  1, approximately 
771 of the Alaskan r e g i s t e r e d  voters are still able to vote in the 
Republican primary u n d e r  t h e i r  present re gi st ra ti ons . If any other 
voters desire to vote in t h e  Republican primary, they can change 
th ei r registrations to R e p u b l i c a n  or as b e i n g not a f fi l i a t e d  with

Barry Wienberg
June 7, 1990
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another political party, at the polling p l a c e  on the day of the 
election. The b r e a k d o w n  of registered vo te r s by election district 
is attached as Exhibit C, page 2, and a m a p  showing the election 
districts is page 3.

(d) This s u b m i s s i o n  is being made by Kenneth P. Jacobus, 
Legal Counsel of the Republican Party of Alaska, 3939 Locarno 
Drive, Anchorage, Al as ka 99508-5023, p h o n e  (907) 561-8754, fax 
(907) 563-7645. C o m m un ic at i on s regarding this submission should be 
addressed here.

(e) This su bm i s s i on is being made on b e h a l f  of the Republican 
Party of Alaska, 750 E F i r e we ed Lane, Su it e 102, Anchorage, Alaska 
99503, phone (907) 276-4467, fax (907) 258-4930.

(f) The R e p u b l i c a n  Party of A l a s k a  is located in the 
Municipality of Anchorage, State of Alaska, at the address set 
forth in paragraph (e).

(g) This pa rt y rule change was made by the Republican Party 
of Alaska, meet ing in convention at Juneau, Alaska, on May 31, 

1990. The rule change wa s adopted by vote of the delegates, after 
debate, at the convention. The Republican P a rt y  of Alaska has the 
authority to do so pu r s u a n t  to Tashiian v. Republican Partv of 
Co nn ecticut, 479 U.S. 208, 107 S.Ct. 544, 93 L . E d  2d 514 (1986).

Decisions re garding party business b e t w e e n  conventions are 
made by the Alaska R e p u b l i c a n  Party C e ntra l Co mm it te e  and Executive 
Committee. The im plemen ta tio n of this rule is the responsibility 
of these committees, p lus the party chairman, vice-chairman, and 
ether officers including legal counsel.

(h) The Re pu b l i c a n  Party has the au t h o r it y to make this 
change pursuant to its constitutional rights of political 
association, as g u a r a n t e e d  by the United S t at es  Supreme Court in 
Tashiian v. Republican P a rt v of Connecticut 479 U.S. 208, 107 S.Ct. 
544, 93 Led 2.d 514 (1986). The adoption of amendments to party 
rules is provided for by Article VII, Se ct io n  2 of the rules of the 
Republican Party of the State of Alaska. (Exhibit D) The 
provisions of this rule w e re complied w i t h  in adopting the party 
rule change set forth in Exhibit A.

(i) This pa rt y  rule change was a d o p t e d  at the Republican 
Party convention in Juneau, Alaska, on M a y  31, 1990.

(j) This rule ch an ge is to take e f fe ct for the Republican 
primary election on Au gu s t 28, 1990.

(k) This pa rt y  rule change has not yet been enforced or 
administered, except that discussions have b e en ongoing between the

Barry Wienberg
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Re public an Party and the State of Alaska, D i v i s i o n  of Elections, in 
or de r to ensure that any a d m i n i s t r a t i v e  d e t a i l s  may be w o r k e d  out 
p r i o r  to the election.

(1) This change will affect the e n t i re  State of Alaska. It 
applies only to state an d nati onal offices. Local el ec t i on s in 
Alaska are non-partisan.

(m) This change has be en made in or de r to avoid the comm on 
prac tice of cross-over v o t i n g  in pr imar y elections, wh ereb y voters 
of one party vote for the weakes t ca nd id at e in the other pa rt y's 
prim a r y election in the ho pe s  of setting up the weakest c a n d i d a t e  
of the other pa r t y to be b e a t e n  by the c r o s s - o v e r  voters in the 
subsequent general election. Such a p r a c t i c e  does not result in 

the best and most q u a l i f i e d  pe op l e being e l e c t e d  to public office.

Additionally, a p a r t y  id entified primary, such as e x i s t s  in 
most states, allows for the voter to b e t t e r  un de r s t a n d  the 
philosophies of the c a n d i d a t e s  who are se ek in g  public office. 
Under the present system in Alaska, some c a nd id at e s choose a pa r t y 
label under which to run, b a s e d  only on w h ic h  label they b e li ev e 

gives them the best c h an ce of winning, wi thout any c o m m i t m e n t  to 
the party's political ph i l o s o p h y .

(n) This change is of ge nera l application. The R e p u b l i c a n  
Party of Alaska does not b e l i e v e  that this change will h a v e  any 

legal or practical effect on me m b e r s of racial or language m i n o r i t y  
groups.

(o) The R e publican P a r t y  of Alaska is unaware of any past or 
pending litigation c o n c e r n i n g  this change or related voti ng 
practices. There has b e e n  past litigation in Alaska r e l a t i n g  to 
reapportionnent, filing dead lines, language of ballot propositions, 
and the like. None of this past litigation, however, c o n c e r n s  this 
change or related voting prac ti ce s .

(pi The present form of p r i m ar y elec tion was not s u bj ec t  to 
the pre-clearance re quirem ent. It was c r e a t e d  by C h a p t e r  1, 
Session Laws of Alaska (SLA) 1967, and took effect at that time. 
Section 5 of the Vo t i n g R i g h t s  Act was not applicable to Al as ka 
until November 1, 1972. Th e proc ed ur e for the adoption of the 
change, being simply a m a t t e r  of the amendment of the p a r t y ' s  b y ­
laws at a party conven tion , is also not subject to th e pre- 
clearance requirement.

We have no d e m o g r a p h i c  information regarding the S t a t e  of 
Alaska by race and language g r o u p  as it applies to re gi st ra ti on for 
voting. The State of A l a s k a  Divi si on  of Elections does not k eep 
such information. The factors of race and language g r o u p  are 
totally Irrelevant, and w e re  not a matter of consideration, in the
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de c i s i o n  of the R e pu bl ic an Party of A l a s k a  to change fr om a blanket 
op en primary to a classic open primary form of p r im ar y  election.

There is no way that a racial or lang ua g e m i n o r i t y  gr ou p  is 
a d vers el y affected by this change. The d i s q u a l i f i c a t i o n  from 
v o ti ng in the Re p ublican primary d e p e n d s  solely on being a 

re gistered voter of anothe r political party. The di sq u a l i f i c a t i o n  
has nothing to do with race or language and, in fact, A l a s k a n s  of 
all races and languages are welcome to be co m e m e m b e r s  of the 
Republican Party of Alaska. Additionally, any me mb er of a racial 
or language minority g r o u p  may retain his or her status as a non- 
p a r t y  affiliated voter or declare no p a r t y  preference, a n d  still be 
eligible to vote in the Repu bl ican P a rt y primary. The 
disqualifying factor - registration in a p o l i t i c a l  p a r t y  o t h e r than 
Republican - applies e q u a l l y  to r e g i st er ed  voters of all racial and 
language groups.

The method of co nd u c ti ng  the p r i m a r y  el ection w i l l  protect 
members of racial and language mi n o r i t y  groups, w h i c h  includes 

Native Alaskan people w h o  live in rural areas. If a n y  special 
explanation needs to be g i v e n  to these rural areas, it c a n  be done 
virtually cost-free by the Division of El ec ti on s  t h r o u g h  the rural 
Alas ka television network (RATNET). R A TN E T is a State supported 

rural Alaska television service, w h ic h is avai la ble virtua ll y 
throughout rural Alaska and is wa tc he d by the vast m a j o r i t y  of 
rural residents.

Additionally, anyone desiring to vote in the R e p u bl ic an  
primary may change his or her voter regi st ra t i on to R e p u b l i c a n  or 
non-affiliated at the p o l l i n g  place on the date of t h e  p rimary 
election. In a similar manner, the absentee voters w i ll be given 
an opportunity to change their party a ffiliation as p a r t  of the 
absentee ballot, resulting in no disenfr a n c his e m e n t o f  absentee 
voters. There is no adverse effect on any voter, in cl ud i n g  members 
of racial and language m i n o r i t y  groups. The only re qu i r e m en t which 
has been imposed is that a voter may not vote in the R e pu bl ic a n 
primary if that voter is a registered m e m b e r  of any ot he r politica l 
party.

Thank you very much for your consi d er at io n of this su bmission. 
The Republican Party of Al as ka cannot conceive that th e At to r n e y 
General would have any p r o b l e m  with this submission, b e c a u s e  it 

deals solely with the constitutional rights of po li ti ca l  
association, and is c o m p le te ly free of any adverse e f f e c t s  on 
racial or language minorities. Anyone may become a m e m b e r  of the 
Republican Party, or re ma in an independent voter not af f i l i a t e d  
w i t h  another political party, and still vote in t h e  Alaska 
Republican Party primary. Any desi red change may be m a d e  by the 
voter at the polling p l a c e on election day.

Ba rry Wienberg
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It is ex t r e m e l y  n e c e s s a r y  that this s u b m i s s i o n  be a p pr ov e d as 

qu ic kly as possible, s o  that the changes in t h e  R e p u b l i c a n  Party 
pr im ary take place, as Intended, for the p r i m a r y  of A u g u s t  28, 
1990. If you need a n y  further information, p l e a s e  let m o  know and 

it will be p r o v i d e d  t o  you immediately. Wo will bo av a i l a b l e  for 
telephone c o n f e r e n c e s  or meetings, if you so dosire, at your 
earliest convenie nc e.

A copy of this subm ission has been sont to the State of 
Alaska, Division of Elections, so that it is aw ar e of its contents 
and the necessity to cond uct the R e pu bl ic a n p r im a r y under the 
amended party rule on A. just 28, 1990.

Thank you a g ai n for your prompt a c ti on on this submission.

Barry Wienberg
June 7, 1990
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Very truly yours, 

R E P U B L I C A N  P A R T Y  O F

cc: State of A l a s k a
Division of E l e c t i o n s

{by Fax a n d  Fi rs t Class Mail 
both on J u n e  7, 1990)



ARTICLE XIV
PRIMARY ELECTIONS

O n l y r e g i s t e r e d  Re pu b l i c an s,  registered in depe nden ts, and t h o s o  who 

st at e n o  p r e f e r e n c e  of p a r t y  af fi li a t i o n s h a l l  be allowed to v ote 
in th o Re pu b l i c a n  p r i m a r y  election for Governor, Li e u t e n a n t  
Go v ornor, U.S. Senator, U.S. Repre s en ta ti v e, and members of the 
St a t e  Le gislature.
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ALASKA STATUTES

Sec. 15.23.010. P rovision  for prim ary election. Candidate* for 
the elective state executive and state and national legislative offices 
shall be nominated in a primary election by direct vote of the people in 
the manner prescribed by thia chapter. <| 501 ch 83 SLA I960, am 
I  1 ch 1 SLA 1967; aro I  1 ch 20 SLA  1980)

Sec. 1523.060. P reparation  and dlatrlbudon of ballots. The 
primary election ballot ahaJI be prepared and distributed by the direc­
tor in the msnner prescribed for general election ballote except as 
specifically provided otherwise for the primary election The director 
shall place the names of a ll candidates who have properly filed in 
group# according lo offices filed for, without regard to party affiliation 
Tbe names for each office shall be rotated as provided for the general 
election ballot No blank spaces shall be provided on the ballot for the
writing or pasting in of naroee. ( I 6 06 ch 83 SLA 196a. am I 4 ch 1 
SLA  1967; am I  132 ch 100 SLA 1980)
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BREAK-DOWN OF TOTAL ALASKAN REGISTERED VOTERS

The following is th e p r e s e n t  b r e a k - d o w n  of registered v o t e r s  
in the State of Ala s ka .

R E GI ST R A TI ON NUMBER OF VOTERS PERCENTAGE OF

Re pu bl i c a n Party 67 ,0 48 211

De m ocratic Party 53, 699 2 0 %

A l a s k a  Independence P a r t y 2 , 0 6 6 1 %

No Party Preference 85,6 27 311

Undecided 68,804 25%

Ot h e r  Party A f f i l i a t i o n 5, 71 9 2 %

TOTAL 27 3, 162 1 0 0%

Those persons r e g i s t e r e d  as R e pu b l ic an Party, No P a r t y  
Preference and Un de c i de d, are e l i g i b l e  to vote in the R e p u b l i c a n  
primary. Those p e r s o n s  r e g i s t e r e d  as D e mo cr atic Party, A l a s k a  
Independence Party, an d O t h e r  P a r t y  Af fi li at i o n  w o u l d  not be 
eligible to vote in the R e p u b l i c a n  primary.

Any voter, however, m a y  c h a n g e  hi s or her party r e g i s t r a t i o n  
at Che polling place on e l e c t i o n  d a y  a n d  become eligib le to vote in 
the Republican pr i m a r y .
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ARTICLE VII, S E C T I O N  2, RULES OF  TH E 

REPU BL IC A N P A R T Y  OF A L A S K A

Section 2. How Rules May he Amended

(a) These rules maybe amended al any regular State Convention of Ihe 
Republican Party of Alaska or at any Special State Convention of the 
Republican Party of Alaska by a majority of the delegates. Including seated 
alternates, duly voting al said convention when proper notice has been 
given tn advance of such convention.

(b) These rules may be amended by a majority vole of the State Central 
Committee when necessary to comply with Federal or Slate law or 
Republican National Committee rules. Such amendment(s) shaD be In 
efTect until the next State Convention, at which Ume they shall be adopted 
or rejected.

Id District rules may be amended al any regular District Convention or at 
any special District Convention by a majority of the delegates. Including 
scaled alternates, duly voting at such convention, when proper notice has 
been given In advance of such convention.
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H a y  28, 1990

Da v i d  K o l v u n i e m i  V i a  FAX 465-3203
D i r e c t o r  of Divi si on  of E l o c t i o n s  
S t a t o  o f  Alaska 

P.O. B o x  AF
Juneau, Alaska 9 9 8 1 1 - 0 1 0 5

Re: R e p u bl ic an Pa rt y of A l a s k a  P r i m ar y E l e c t i o n

D e a r  Dave:

T h i s  le tt er is a f o ll ow  u p  to our c o n f e r e n c e  of May 24, 1990, 
r e g a r d i n g  the u p c o m i n g  p r i m a r y  election. As y o u  know, on M a rc h 31,

1990, a t  its St ate C o n v e n t i o n  in Juneau , the R e p u b l i c a n  Party of 
A l a s k a  adopted the f o l l o w i n g  rule:

Article XIV 
P r i m a r y  E l ec ti on s

O n l y  registered R e p u b l i c a n s ,  r e g i s t e r e d  independents, and 
those who state no  p r e f e r e n c e  of p a r t y  a f f i l i a t i o n  shall 
be allowed t o  v o te  in the R e p u b l i c a n  p r i m a r y  election for 
Governor, L i e u t e n a n t  Governor, U.S. Senator, U.S. 
Representative, a n d  m e m b e r s  of the St at e Legislature.

T h i s  is a clas sic "open" p r i m a r y  rule. At  the t i m e that Tashi ian 
v. Re publican P a r t v of  C o n n e c t i c u t . 93 L. Ed .2 d  514 (1986) was
d e c i d e d  by the U n i t e d  S t a t e s  Supreme Court, 21 s t a t e s h e l d  c l as si c  
"c lo se d" primaries in w h i c h  the v o t e r  ha d to b e  reg i st er ed  as a 
m e m b e r  of the p a r t i c u l a r  p a r t y  for some s p e c i f i e d  period of time 
p r i o r  to that p arty's p r i m a r y  in order to be e l i g i b l e  to vote. Th e 
m a j o r i t y  of the r e m a i n i n g  states (16) r e q u i r ed p a r t y  registration, 
bu t  allowed voters to c h a n g e  party a f f i l i a t i o n  a t  the t ime of the 
vote. Only 4 states, including Alaska, a l l o w e d  all voters, 
regardless of p a r t y  af f i l i a t i o n ,  to p a r t i c i p a t e  in the primary.
T h e  rule adopted by t h e  Repu bl i c a n P a rt y  of A l a s k a  fo llow s the 
c l a s s i c  "open" p r i m a r y  a d o p t e d  in the r e m a i n i n g  9 states.

T h e  Republican Pa rt y  of A l a s k a  rule d e f i n e s  t h o s e  persons w h o  ma y 
v o t e  in its primary. T h o s e  porsons w h o  m a y  vote are those 
registered under the A l a s k a  v o te r r e g i s t r a t i o n  s y s t e m  as 
Republican, K o n - P a r t i s a n  o r  Undeclared. Th o s e  w h o  may no t vote are 
th os e registered as D e m o c r a t ,  Alaska I n d e p e n d e n c e  Party, or  any 
o t h e r  political p a r t y  (Other).
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You raised the q u e s t i o n  of whethe r th e R e p u b l i c a n  Party of A l a s k a  

intended by its us e of the wo rd " i n d e p e n d e n t s "  to mean the A l a s k a  
Independence Party members. It d o o s  not. It is clear f r o m  tho 
convention floor d i s c u s s i o n  and from the use of tho w o r d  
"independents" that th e c o n v en ti on  d e l e g a t e s  used the w o rd in its 
gene ric 6ense of non-partisan.

Th o rule governs o n ly  the vote rs w h o  may participate in the 

election. The R e p u b l i c a n  Party o f  A l a s k a  will work w i t h  the 
Division of elections in order to I m p l e m e n t  this change in the 

primary election immediately. To  a g r e a t  extent, the m e c h a n i c s  of 
the primary elec ti on  are un de r the control of the D i v i s i o n  of 
Elections, but we do h a v e  some s u g g e s t i o n s  w h i c h  should m a k e  tho 
process easier.

You asked wh et he r a pe rs on c o u l d  c h a n ge his or h e r  p a r t y  
declaration at the time of c a s t i n g  th e ballot. T h e  p r e s e n t  
Republican Party of A l a s k a  rules d o  no t restrict a n y o n e  from
changing his or h e r  p a r t y  d e c l a r a t i o n  at the time of the p r i m a r y  
vote. It appears m o r e  practical, a n d  will al lo w g r e a te r v o t e r  
participation, if a v o t e r  is a l lo we d to ch an ge his or h e r  p a r t y  
registration at the t i m e of c a s t i n g  the ballot in th e p r i m a r y  
election.

There are four kinds o f  voter s i t u a t i o n s  w h ic h  face the state, 
regular voters, a b s e n t e e  voters, o v er s e as m i l i t a r y  voters a n d  th os e 
voting a questioned ballot. While th e pr ac ti c a l  im pl em en ta tio n is 
up to the state, I have attempted to s u g g e s t possible ap pr o a ch es .

1. Regular V o t e r s . Tw o ballots sh ou ld bo printed —  the

"Republican" p r i m a r y  ballot and the "Other Parties" p r i m a r y  
ballot which w o u l d  c ontain all th e o t h e r  candidates. B e c a u s e  
the Democratic a n d  the Alaska I n d e p e n d e n c e  Parties h a v e  not 
changed their p a r t y  rules to r e st ri ct  their pr i m a r i e s ,  
Republicans and thoso with no d e c l a r e d  p a r t y  af fi li at io n (U o r  
N) vould q u al if y for either a R e p u b l i c a n  or O t h e r  P a rt y 
ballot. All o t h e r  pa r t i s a n  v o t e r s  (D, AI, or 0) vo ul d o n l y  be 
permitted to r e c o i v e  the Other Pa r t y  ballot. A v o t e r  c o u l d  
participate in o n l y  one primary election, and a r egular v o t e r  
vould receive one ballot.

Only one sign - i n  sh eet is necessary. Ea ch voter s i g n s  the
sheet and tho e l e c t i o n  workor c h e c k s  p a rt y  a f f i l i a t i o n  and
Indicates on the s i g n - i n  sheot w h i c h  ba ll ot vas g i ve n to tho 
voter, just as the election w o r k e r  c u r r e n t l y  indicates the 
method of identification.

Accountability c a n  be p r eserve d by simp ly re quiring the
election of fi c i a l s to separate ly c o u n t  tho Republican P r i m a r y  
ballots and O t h o r  Party Primary ba ll ot s  in the sane m a n n e r
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p r e v i o u s l y  do vl sed for single b a l l o t  primaries. The ma jority 
o f  s t a t e s  p r e sently have s y s t e m s  in place for b a ll o t 
a c c o u n t a b i l i t y  and the m a j o r i t y  of statos h a v e  "closed" 
p r i m a r i e s  w h i c h  clearly require t w o  or  more ballots.

If tho s t a t e  chooses to a l l o w  a v o te r to c h a n g e  party 
d e c l a r a t i o n  at the time of c a s t i n g  the ballot, th os e voters 
d e s i r i n g  t o  change party d e c l a r a t i o n s  in or de r to  rece ive the 
R e p u b l i c a n  Party primary b a l l o t  wo u l d vote a ques ti o n ed 
ballot. T h e  questioned ba ll ot form, w h ic h goes o n  the outside 
of the s e a l e d  cast ballot, c o u l d  be al t e re d to include two 
items —  o n e  line would al l o w  t h e  v o t e r  to c h a n g e  or  indicate 
hi s or h e r  pa rt y declaration, a n d  an o t he r b o x  o n  the outside 
of the q u e s t i o n e d  ballot w o u l d  b e  filled in bv the election 

wo rk er i n d i c a ti ng  which p r i m a r y  b a l l o t  was g i v e n  t o  the voter. 
Th is w o u l d  pr o t ec t the s a n c t i t y  of the b a l l o t  an d al l o w  a 
quic k r e v i e w  of the questioned b a l l o t  b y  the e l e c t i o n  judges 
to d e t e r m i n e  w hether a v o t e r  w a s  el igib le to v o t e  in the 
Re pu b l i c an primary.

If the s t a t e  chooses to requ ire a vo te r to c h a n g e  his or her 
d e c l a r a t i o n  30 days in advance, t h e n  o b vi ou sl y  the p e r s on must 
appear o n  the voter list or h a v e  a va li d y e l l o w  c o p y  of the 
r e g i s t r a t i o n  fora as an R, U, o r  N, to vote in the Re public an 
Party of A l a s k a  primary. A n y o n e  c o ul d re c e iv e the ot he r 
ballot.

2. Questioned V o t e r s . If the state c h o o s e s  to a l l o w  a change of 
de c l a r at io n at the time of the pr i m a r y ,  the s o l u t i o n  is easy. 
All q u e s t i o n e d  voters should be r e q u i r e d  to fill o u t  the party 

declaratio n on the outside o f  the q u e s t i o n e d  ba ll ot as 
described above. The qu e s t i o n e d  b a l l o t  form, w h i c h  goes o n  
the outs i d e  of the cast ballot, c o u l d  be a l t e r e d  to  include 
two items —  one line would a l l o w  the v o t e r  to c h a n g e  his or 
he r de claration, and another b o x  on the o u t s i d e  of the 
questioned ball ot would be f i l l e d  in bv the e l e c t i o n  wo rk er 
indicating w h i c h  primary ballot w a s  g i ve n to the voter. While 
the party af fi l i a t io n is only i m p o r t a n t  in the Re publican 
primary, it would be less c o n f u s i n g  to si mp ly make party 
declaration a part of the q u e s t i o n e d  ba ll ot form.

If a vo to r rofuses to declare h i s  or  he r a f f i l i a t i o n  on the 
outside of the questioned b a l l o t  (and somo independent 
Alaskans will), so long aL the o u t s i d e  indicates w h i c h  ballot 
the voter w a s  given, the e l e c t i on j u d g e s  c a n  o a s i l y  determine 
whether tho voter vas e l ig i b ls t o  v ote by re /i o v i n g the 
voter's old registration as it a p p e a r s  o n  the regi st ra ti o n 
list.

If the state chooses to require t h e  v o t e r  to c h a n g e  the
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declaration 30 da ys in ad va nce, the p r o b l e m  b ecomes m o r o  

complicated. You s h o u l d  still use the same form. However, it 
has been our e x p e r i e n c e  t h a t  m a n y  people do n o t  r e m e m b e r  t h o i r 

party affiliation a n d  t h er e is the g r o a t e r  p o s s i b i l i t y  of 
disenfranchisement o f  v o t e r s  w h o  in c o r r ec tl y recall t h e i r  
party declarations, o r  w h o  w a n t  to c h a n g e  t h e i r  d e cl a r a t io ns 
at the time of voting, b u t  cannot.

3. Absentee_Voter. One o f  the c o n c e r n s  ra is ed a t  o u r  conference 
was about the re qu e s ts for a b s e n t e e  ba l l ot s w h i c h  have al ready 
been received by the D i v i s i o n  of Elections. T h e r e  is really 
no necessity to c h a n g e  the fo rm for r e q u e s t i n g  an absent ee 
ballot.

As ve discussed, the s t a t e  c o u l d  simply send b o t h  ballots to 
all absentee voters. T h e  s t at e c o u l d  r e q u i r e  that the 
absentee voter return b o t h  ballots. T h o  in s t r u c t i o n s  should 
clearly state that a fa ilure to r e tu rn both b a l l o t s  w o u l d  
result in the vote n o t  b e i n g  counted.

The instructions w o u l d  a l s o  s t a t e that a n y  v o t e r  c o u l d  vote in 
the "Other Party" pr i m a r y ,  b u t  that o n l y  R e p u bl ic a n s, N on- 
party affiliates, an d u n d e c l a r e d  v o t e r s  c o u l d  v o te in the 
Republican primary. T h e y  v o u l d  al 90 state t h a t  a v o t e r  
qualified to vote in b o t h  p r i m a r i e s  co u l d  in f a c t  v o t e  in o n l y  
one.

Just as on the q u e s t i o n e d  b a l l o t  form, a l i n e  could be 
Included which a llowed an a b s e n t e e  v o t e r to c h a n g e  his or h e r  
party declaration. T h i s  w o u l d  allow an  a b s e n t e e  voter t h e  
same opportunities as the r e g u l a r  voter.

The cast ballot c o u l d be t r e a t e d  in th e same m a n n e r  as in 
previous years, seal ed in a p l a i n  white o n v e l o p e  a n d  enclosed 
in the return envelope. T h e  u n c a s t  b a l l o t  w o u l d  be ou ts id e  
the vhite envelope b u t  inside the r e t u r n  e n v e l o p e .  If the 
uncast ballot is not return ed , th e vote w o ul d  n o t  b e  counted,
because there is no way, short o f  op en i n g  the w h i t e  envelope,
to ensure that the v o t e r  has not impr op er ly  v o t e d  in the w r on g  
or both primaries.

The election judge a l w a y s  c h e c k s  a n u m b e r  of t h i n g s  before 

counting the ballot. N o w  tho e l e c t i o n  judge w o u l d  check the
outside for a change o f  p a r t y  of declaration, w o u l d  determine
whether the person is I n e l i g i b l e  to vote in t h e  Republican 
primary (is a D, AI, o r  0), and then c h o c k  to d o t e r m i n e  
whether the uncast b a l l o t  in the o u t s i d e  e n v e l o p e  is the 
Republican ballot. If lt is the R e p u b l i c a n  b a l l o t ,  the vote 
would be counted. If it is not, the vo te w o u l d  not b e  
counted. (Republicans, un d e cl ar ed ,  and n o n - p a r t i s a n s  can vote



i

in either primary.)

4. Overseas Military. A l t h o u g h  t h e r e  v a s  s o m e  c o n c e r n  ex p r e s s e d  

rogarding the o v e r s o a s  m i l i t a r y  ba l l o t s ,  a c c o r d i n g  to 42 
U.S.C. 1573ff-l, the o n l y  s p e c i a l  r e q u i r e m e n t s  for o v e r s e a s  
military exist d u r i n g  the g e n e r a l  e l e c t i o n s  for federal 
office. During p r i m a r y  e l ec ti on s , th o o v e r s e a s  m i li ta ry  use 
the sane ab s e n t e e  p r o c e d u r e s  a p p l i c a b l e  t o  all o t h e r voters.

Each St at e shall -

(1) p e r m i t  a b s e n t  u n i f o r m e d  s e r v i c e s  v o t e rs  
and o v e r s e a s  v o t e r s  t o  u s e  a b s e n t e e  
registration p r o c e d u r e s  a n d  to v o t e by 
absentee b a l l o t  in ge neral, spec ia l, p r i o r y ,  
and runoff e l e c t i o n s  for F e d e r a l  Of fi ce ;

• • • •
(3) p e r m i t  o v e r s e a s  v o t e r s  t o  u s e  Federal 
write-in a b s e n t e e  b a l l o t s  (in a c c o r d a n c e  with 
section 103) in g e n e r a l  e l e c t i o n s  for Federal 
Office.
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Therefore, it d o e s  no t a p p e a r  t h a t  t h e r e  is anyt hi n g special 
required for t h e  o v e r s e a s  m i l i t a r y  person.

T h e  instruction m a t e r i a l s  c a n  e a s i l y  b e  amended, e i th er by 
re p rinting the e n t i r e  p a c k a g e  (p ro ba bl y  impractical) o r  by 
including a new in s t r u c t i o n  to  s p e c i f i c a l l y  c o v e r  these changes. 
W i t h  respect to training, a s  y o u  in di ca ted, a p p r o x i m a t e l y  two- 
t h i r d s  of the el ec ti o n s  b o a r d s  h a v e  n o t  y e t  b e e n  trained. T h e  
o t h e r  third could r e ce iv e s u p p l e m e n t a l  w r i t t e n  instructions, or  if 
t h e  state was creative, i n s t r u c t i o n  an d v o t i n g  in fo r m a t i o n  co ul d be 
br oa dc a s t on RATNET, a t  l i t t l e  c o s t  to  the state.

I h o p e  that this more fully e x p l a i n s  the p o s i t i o n  of the R e pu b l i c a n  
P a r t y  of Alaska. We  will d o  e v e r y t h i n g  ve c a n  to c o o p e r a t e  w i t h  
t h e  state in this p r i m a r y  e l e c ti on . P l e a s e  let m e  know Imme di at ely 
if y o u  have any questions.

S i n c e r  y,

Jaj
\gal Counsel 

Grant D o y i K
State Central' q o m m i t t e e
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Dear Mr. Jacobus:

T h i s  re fe r s to the p r o v i s i o n  that o n l y  thos e p e rs on s 
registered to vo te as R e pu bl i c a n s, those p e r s o n s  r e gi s t e r ed as 
independents, a n d  th os e r e g i s t r a n t s  w h o  d e c l i n e  to st at e a pa rt y 
af fi li at io n may vote for R e p u b l i c a n  c a n d i d a t e s  se ek in g  th ei r 
pa rt y's n o m i n a t i o n  in p r i m a r y  e l e c t i o n s  fo r federal a n d  st a t e 
of fice s in the State o f  Alaska, b e g i n n i n g  w i t h  the 1992 primary, 
su b mitted to the A t t o r n e y  Ge ne ral p u r s u a n t  t o  S e c t i o n  5 of the 
Vo ti ng Rights A c t  of 1965, as amended, 42 U. S. C. 1973c, b y  the 
state R e pu bl ic a n Party o f  Alaska. We r e c e i v e d  your s u b m i s s i o n  on 
J u l y  25, 1990? s u p p l e m e n t a l  i n f o r m a t i o n  w a s  receiv ed on A u g u s t  2, 
1990.

T h is  also refers to the R e p u b l i c a n  P a r t y ' s  request, in the 
same submission, for ' a l t e r n a t i v e  p r e c l e a r a n c e '  unde r S e c t i o n  5 
of the following m a t t e r s  re ga rd in g  the a d m i n i s t r a t i o n  of st a t e  
prim a r y e l e ctions for federal and st at e o f f i c e s  be g i nn in g w i th  
the 1992 p r im ar y el ection: two a l t e r n a t i v e  a n d  co n f l i c t i n g
de ad li ne s  for c h a n g i n g  p a r t y  r e g i s t r a t i o n  fo r purp os es  of v o t i n g  
in a p r im ar y election; t w o  a l t e r n a t i v e  a n d  c o n f l i c t i n g  b a ll ot 
formats for the li stin g of p r i m a r y  c a n d i d a t e s ;  and two 
al t e r n at iv e and c o n f l i c t i n g  r u le s c o n c e r n i n g  w h i c h  pr im ar y  
b allots may be made a v a i l a b l e  to th o s e v o t e r s  w h o  are el i g i b l e  to 
vote for R e p u bl ic an  c a n d i d a t e s  in the p r i m a r y  election.

EXHIBIT B
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The A t t o r n e y  G e n e r a l  does not in te rp o s e a n y  o b j e c t i o n  to 
the change d e s c r i b e d  in the first p a r a g r a p h  of t h i s letter. 

However, we feel a r e sp o n si bi lit y to p o i n t  o u t  t h at S e c t i o n  5 of 
the Voting R i g h t s  A c t  expressly pr o v i d e s  t h a t  t h e  failure of the 
Attorney General t o  o b j e c t  does not b a r  an y s u b s e q u e n t  judicial 
action to e n jo in th e en fo rc em en t of such change. In addition, as 
authorized by S e c t i o n  5, the A t t o r n e y  G e n e r a l  r e s e r v e s  the right 

to reexamine this s u b m i s s i o n  if a d d i t i on al  i n f o r m a t i o n  th at would 
otherwise re qu ir e  an ob jection co me s to h i s  a t t e n t i o n  d u r i n g  the 

remainder of the s i x t y - d a y  revi ew period. S e e  t h e  P r o c e d ur es  for 
the Ad mi ni st ra tio n of Section 5 (28 C.F.R. 51 .4 1 and 51.43).

With r espect to the other s u b m i t t e d  m a t t e r s  (described in 
paragraph t w o ) , y o u r  su bmission i n dicate s t h a t  th e S t a t e  of 
Alaska (which is r e s p o n s i b l e  for c o n d u c t i n g  p r i m a r y  elections) 
and the state R e p u b l i c a n  Party are in c o n f l i c t  as to h o w  p rimary 
elections should b e  conducted. R a t h e r  t h an  r e s o l v i n g  these 
disagreements at t h e  state level, the R e p u b l i c a n  Party re quests 
that the Atto rn ey G e n e r a l  grant S e c t i o n  5 p r e c l e a r a n c e  to both 
the state's and t h e  Party's interpretations, a n d  that the 
decision as to w h i c h  rules actu al ly will be i m p l e m e n t e d  then 

would be made "as a m a t t e r  of state law." Ho weve r, u n d e r  S e ct io n  
5 the Attorney G e n e r a l  may not c o n s i d e r  " ( a ] n y  pr o p o s a l  for a 
change affecting v o t i n g  submitted p r i o r  t o  final e n a c t m e n t  of 
administrative d e c i s i o n , "  with c e r t a i n  l i m i te d e x c e p t i o n s  not 

applicable here. 28 C.F.R. 51.22. A c co rd in g l y,  the A t t o r n e y  
General is u n ab le to  m a ke a d e t e r m i n a t i o n  on th e s e  m a tt er s  at 
this time. See a l s o  28 C.F.R. 51.35.

In addition, i n s o f a r  as the R e p u b l i c a n  Pa rt y  is requ es t i n g 
preclearance of v o t i n g  changes a d o p t e d  b y  the state, we  note that 
the Republican P a r t y  is not an a p p r o p r i a t e  s u b m i t t i n g  a u t h o r i t y  
for any such changes. Finally, we note t h a t  w i t h  r e s p e c t  to the 
alternative p r o p o s a l s  p u t  forward by the Party, it is u n c l e a r  
that the Party ha s the authority to d e c i d e  or im pl em e n t th ese 
matters of e l e c t i o n  administra tion. See T a s h i l a n  v. R e publ le an  
Partv of C o n n e c t i c u t . 479 U.S. 208 (1986).



If yo u h a v e  an y qu es ti on s  w i t h r e g a r d  to  t h i s  submission, 
p l e a se t e l e p h o n e  M a r k  Posner, an a t t o r n e y  in t h e  V o t i n g  Section, 

at (202) 307-1388.

cc: Ja me s L. Baldwin, Esq.
A s s i s t a n t  A t t o r n e y  General

Jo n a t h a n  B. Rubini, Esq.
Birch, Horton, B i t t n e r  and C h er ot

Michael J. Wa ller i, Esq.
General C o u n s e l
Tanana C h i e f  Conference, Inc.

Si nc e r el y,

J o h n  R. D u n n e  
As si st a n t A t t o r n e y  Ge ne ra l 

Civil R i g h t s  D i v i s i o n



REPUBLICAN PARTY OF ALASKA
RULE CHANGES ADOPTED AT THE 2 MARCH 1991 SPECIAL CONVENTION

ARTICLE XIII • GENERAL POUCIES

Section 13. A Rule Providing for Severability

The various rules of the Republican Party, Including those relating to the primary elections, 
are severable. Any Invalidity or urv-enforceablllty of any rule or part thereof, shall not affect 
the remainder of the rule or rules In any way.

ARTICLE XIV • PRIMARY ELECTIONS

Section 2. Republican Designation

No person may use the word 'Republican* on any ballot or In any campaign as part of a 
description of himself or herself as a candidate unless that person Is a candk ate of the 
Republican Party of Alaska, selected according to the Rules of the Republican Party.

Section 3. A Rule to Maximize Voter Participation In Primary Elections

(a) Any voter qualified to vote In the Republican Party primary election may vote In that 
election, regardless of whether or not that voter has voted In the primary election of any 
other party.

(b) The fact that a voter has voted In the Republican Party primary election shall not 
disqualify that voter from voting In the primary election ol any other political party or parties, 
where that voter's participation In the primary election of other parties Is authorized or 
permitted by the rules of the other oarty or partiee, or the statutes of the United States or the 
State of Alaska.

Section 4. To Facilitate Implementation of Primary Election

The Central Committee, or the Executive Committee In the event that there Is Insufficient time 
to convene the Central Committee, may adopt any and all additional rules, regulations, 
interpretations, clarifications, and the like, which are necessary or desirable tc Implement the 
Republican primary election In accord wtth other rules adopted at this special convention 
(held March 2,1991), and pursuant to Article XIV of the Rules of Republican Party of Alaska. 
Any action taken by the Central or Executive Committee under the provisions of this rule 
shad have the same force and effect as If adopted by this convention.

Section 5. Prior Registration Requirement

In order to be a candidate In any Republican Party primary election, a person must have been 
a registered voter of the Republican Party of Alaska for a continuous period of six months 
immediately prior to the filing deadline for the primary election.

EX HI BI T C
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May 1, 1991

Mr. M a r k  P o s n o r
V o ti ng Section, Ci vi l Rights Divi sion 

D e p a r t m e n t  o t  J u s t i c e  

P.O. B o x  6 6 12 8
320 First A v e n u e  N.W., Room 720 

Washington, D.C. 20534

Re: C a s a  No. 91 *096 2

Dear Mr. Posner;

T h o  p u r p o s o  of this letter is to c o m m e n t  on  the r e c e n t  
s u bm is s i on m a d e  b y  the Re pu bl ic a n P a r t y  of A l a s k a  (RPA) p u r s u a n t  

to Sec. 5 of the Vo ti n g Rights Act of 1965 (42 U S C  1973c).

T h e  D i v i s i o n  of Elections (DOE) d o e s  no t o p po se any p o l i t i c a l  
pa rt y's r i g h t  to limit its a s s o c i a t i o n  w i t h  ot hor p o l i t i c a l  
parties, b u t  wo  c a n n o t  abid e w i t h  rule c h a n g e s  that lnterforo a n d  
coul d j e o p a r d i z e  the in te gr i t y  of the e l e c t i o n  process.

T h e  D O E  c a n n o t  support the RPA a s s e r t i o n  that vo te rs m a y  

ch an ge t h e i r  p a r t y  a f f i l i a t i o n  b y  a m e n d i n g  v o t e r  r e g i s t r a t i o n
reco rds up t o  a n d  i n cluding el e c t i o n  day.

U n d e r  e x i s t i n g  state law, all v o t e r  qu a l i f i c a t i o n s  m u s t  be 

fixed a n d  e v i d e n c e d  b y  a v a l i d  r e g i s t r a t i o n  a t  l e as t 30 days b o f o r o  

the el ec ti on .  AS 15.07.070 (c) a n d  (d). S i nc e  one's p a r t y
a f f i l i a t i o n  w o u l d  de te r m i n e w h e t h e r  t hey c o ul d vote In the
Re pu b l i c a n  p r i m ar y, pa rt y st at us wo ul d  b e c o m e  a v o t o r  q u a l i f i c a t i o n  
su bj ect to th e 30-day re quir emen t. D e c l a r a t i o n  of p a r t y  
a f f i l i a t i o n  o n  e l e c t i o n  day as pr o p o s e d  b y  the RP A w o u l d c a u s e  m a n y  
voters to b e  r e q u i r e d  to v o t o a questioned ballot, w i t h  the o f f e c t  
that m a n y  w o u l d  be d i s e n f r a n c h i s e d  on the ba s i s that they f a il ed 

to r e g i s t e r  u n d e r  their d e c l a r e d  p a r t y  a f f i l i a t i o n  30 days p r i o r  

to tho el ec ti on.

Fu r t h e r m o r e ,  b oth urban and rural e l e c t i o n  workers w i l l  be 
im p l e m e n t i n g  ne w vo ti ng p r oc ed u r es if tho D O J  preclcars the R P A  
request; tho a d di ti o n al bu r d en  of a l l o w i n g  v o t e r s  to ch an ge t h e i r  
p a r t y a f f i l i a t i o n  on election da y w o u l d  be c o n f u s i n g  a n d  c o u l d  

jeop ar di ze th e  in to gr it y of tho voting pr oc os s  ac ro ss the stato.

T h e  D O E  a l s o  objects to Se c t i o n 3, A r t i c l e  XIV, "A R u l o  to 
M a x i m i z e  V o t o r  P a r t i c i p a t i o n  in P r i m a r y  E l o c t i o n s . • This c h a n g o  
wo u l d  a l l o w  Re pu bl ic a n s a n d  n o n p a r t l s a n s  to v o te  in tho p r i m a r y  
e l e c t i o n  of an y  o t h e r  part y unless p r o h i b i t e d  b y  ano t h e r p a r t y ' s



rulos, or state or federal law.

Th e d i v i s i o n  viow s this p r o v i s i o n  ao p a r t i c u l a r l y  on erous for 

tho following reasons:

T h e  DO E  b e li ev es  in one-pe rs on , one vote. In a st a t e  of m a n y  

d i v o r o o  ethnic and m i n o r i t y  groups, it w o u l d  bo i m p r ac ti ca b le to 
e x p l a i n  w h y  one co u l d voto m o r e than once in a p r i m a r y  re gardle ss 
of how the process was ch ar a c te ri ze d . T h e  c r e d i b i l i t y  of the 

e l e c t i o n  pr o c es s w o u l d  be s e r i o u s l y  jeopardized.

Fu rt hermore, tho d i v i s i o n  qu es t i on s h o w  t h e  R P A  ca n legally 

as se rt that its me mb e r s  or n o n p ar tl sa n a c a n  v o t e  in o t h e r  p a r t y  

primaries. This is a stato law matter.

If an d w h e n  the DOJ pr oc le ar s  the RPA r u le  changes, the DOE 

w i l l  s u bm it  its p l a n  for im p l e m e n t a t i o n  of the op e n - c l a s s i c  
primary. The d i v i s i o n  w i l l a l so  bo w o r k i n g  w i t h  the s t a t e  
le g i sl at ur e  to m a k e tho n e c e s s a r y  st at ut e c h a n g o s  that m a y  be 

required.

Sincoroly,

C h a r i o t  T h i c k s t u n  
Di r o c t o r
D i v i s i o n  of E l ec ti on s



REPUBLICAN PARTY OF ALASKA
£  4 RULE CHANGES ADOPTED AT THE 2 MARCH 1M1 SPECIAL CONVENTION

ARTICLE XIII • GENERAL POUCIES 

Section 13. A Rule Providing for Severability

The vtrlout rules of the Republican Perty, Including those relating to Ihe primary elections, 
are eeverable. Any Invalidity or urvenlorceabllity ol any rule or part thereof. shall not affect 
the remainder of the rule or rules In any way.

ARTICLE XIV • PRIMARY ELECTIONS

Section Z Republican Designation

No person may u m  the word ‘Republican* on any ballot or in any campaign as part of a 
description of himself or herself as a candidate unless that person ‘a a candidate of tha 
Republican Party of Alaska, selecicd according to the Rules of (he Republican Party.

Section 3. A Rule to Maiimtxe Voter Participation In Primary Elections

(a) Any voter qualified lo vote In the Republican Party primary eloction may vote in that 
election, regardless of whether or not that voter has voted In the primary election of any 
other perty. %

(b) The tec! that e voter hat voted In the Repubftcan Party primary election shall not 
disqualify that voter trom voting in the primary election ol any other poetical party or parties, 
where lhal voter's p»nlc pal>cn in ih« primary election ol other parties Is euthorbred Of 
permitted by the rules ot the other party or parties, or the statutes ot the United States or the 
Sute of Alaska.

Section 4. To FeciMate Implementation of Primary Election

The Central Committee, or the Executive Committee m  the event that there it insufficient time 
to convene the Central Committee, may adopt any and aU additional rule*, regulations, 
interpretations. canf^Uons. end ihe Uke. which ere necessary or dosirifc!# lo implement the 
Republican primary election In accord «*h o:n«r rv'ei edcpted at this special convention 
(held March 1H1). and pursuant to Article XIV of the Rules of Republican Party of Alaska. 
Any action uken by the Central or Executive Committee under the provision! ol this rule 
shal have the u m e  force and effect at U adopted by thtt convention.

Section S. Prior Registration Requirement

In order to be e cenddete In any Republican Party primary election, a person must have teen 
a registered voter of the Republican Party of Alaska lor a continuous period of su menths 
Immediately pnor to the Ming deadline lor the primary election.



ARTICLE XIV
PRIMARY ELECTIONS

Only r e g i s t e r e d  Repu bl ic a n s, registered in dependen ts, and th os o w h o  
stato no pr ef e r e n c e  of p a r t y  af fi li at io n sh a l l be allowed to v o te  
in t h e  R e p u b l i c a n  p r i m a r y  el ec tion for Governor, L i e u t e n a n t  
G o vern or , U.S. Senator, U.S. Re presentative, and membors of  the 

St at o Le gi slature.

f

Exhibit A
Page 1



T u e R c ---------------

lumrtt C « W M * 4 *
750 E. Fir*w**d Un*, Suito 102 *''■<*>

Anchorag*. Alaska 99503

W'liOT Mm i
Ca / m

May 28, 1990

Da vi d Kolvuniemi V i a  FAX 465-3203
D i r e c t o r  of Divi si on  of El ec ti on s 
S t a t o of Alaska 

P.O. Box AF
June au, Alaska 9 9 8 1 1 - 0 1 0 5

Ro: Republican Party of A l as ka Pr imar y E l e c t i o n

D e a r Davo:

T h i s  letter i3 a fo ll ow u p  to our c o n f e r e n c e  of May 24, 1990,
rc rarding the u p c o m i n g  p r i m a r y  lection. As yo u know, on M a r c h  31, 
1990, at its State C o n v e n t i o n  in Juneau, the R e p u b l i c a n  Party of 
Al a s k a adopted the f o l l o w i n g  rulo:

On ly registered R e p u bl ic an s , r e g i s t e r e d  independents, and 
those who st a t e n o  p r e f e r e n c e  of p a r t y  a f f i l i a t i o n  shall 
bo allowed to vote in the Repu bl ic an p r i m a r y  e l e c ti on for 

Governor, L i e u t e n a n t  Govornor, U.S. Sonator, U.S. 
Representative, a n d  members of tho St at e Legislature.

T h i s  is a classic "o pe n" pria ary rule. At tho timo that T ashi lan
v. Republican Partv of C o n n e c t i c u t . 93 L . E d . 2 d  514 (1986) was 
d e c i d e d  by th* U n i t e d  S t a t e s  Supreme Court, 21 s t a t e s  h e l d  c l a s s i c  
"closed" primaries in w h i c h  tho v o te r ha d  to be  re gist er ed as a 
me m b e r of the p a r t i c u l a r  p a r t y for so mo s p e c i f i e d  pe ri od of time 

pr io r to that party's p r i a a r y  in order to be e l l g i b l o  to voto. Tho 
ma j o r i t y  of the r e m a i n i n g  states (16) re q u i r e d  p a r t y  registration, 

b u t  allowed voters to c h a n g e  party a f f i l i a t i o n  at tho t ico of the 
vote. Only 4 states, including Al aska , a l l o w e d  all voters, 

regardless of p a rt y  a f fi li a t io n,  to p a r t i c i p a t e  in the priaary. 
Th e rule adopted by t h e  Repu blican Pa r t y  of A l a s k a  follows the 
c l a s s i c  "open" p r i m a r y  a d o p t o d  in the r o a a i n i n g  9 states.

T h e  Republican Party of A l a s k a  rule d o f i n o s  t h o s e  p ersons w h o  ray 
vo te in its prinary. T h o s e  pe rs ons w h o  n a y  voto aro those 
registered urvier the Al as ka v o te r r e g i s t r a t i o n  s y s t o n  as
Republican, M o n - P a r t i s a n  o r  Undeclared. T h o s o  w h o  may not vote are
those registered as D e m o c r a t ,  Alaska I n d e p e n d e n c e  Party, or  any 
o t h e r  political p a r t y (Othor).

Article XIV 
Pr in ar y El oc ti o n s

Exhibit E



Yo u raisod tho q u e s t i o n  of wh et h e r  the R e p u b l i c a n  Party of A l a s k a  
intended by its us o of the w o r d  "Ind ep en d e nts " to mean the A l a s k a  

Indepondonce Pa rt y a o n b or s.  It docs not. It is clear f r o m tho 
convention floor d i s c u s s i o n  and from the use of the word 
"independents" that th e c o n v e n t i o n  d e l e g a t e s  used the w o r d  in its 
go nori c cense of n o n- p a r t i s a n .

Th o rule governs o n l y  tho voters w h o  aay participate in the 
election. Tho R e p u b l i c a n  Party of A l a s k a  will work w i t h  the 
Division of E l o c t i o n s  in or d e r  to implonont this chango in tho 
priaary election im me di at el y. To  a g r e a t  extent, the m e c h a n i c s  of 
the prinary e l e c t i o n  a r o  u n do r the co nt r o l of the D i v i s i o n  of 
Elections, but we do h a v e  some su g g es ti on s  w h i c h  should n a k o  the 
process easier.

You asked vh e t ho r a p e r s o n  co ul d c h a n g e his or h e r  p a r t y  
declaration at tho t i m e  of casting tho ballot. The p r e s e n t  
Republican Party of A l a s k a  rulos d o  not restrict a n y o n e  from 
changing his or h e r  p a r t y  de c l a r a t i o n  at tho timo of tho p r i n a r y  
vote. It appears m o r e  practical, and will al l o w g r e a t o r  v o t o r  
participation, if a v o t o r  is al lowed to c h a n g o  his or h e r  pa r t y  
registration at tho t i n o  of ca st in g  the b a l l o t  in tho p r i n a r y  
election.

Thoro are four ki n d s  of v o t e r situations w h i c h  face t.«o state, 
regular voters, a b s e n t e e  voters, ov erseas m i l i t a r y  votors a n d  t h os o 
voting a questioned b a l l o t .  While the practi ca l i m p l em en ta t io n is 
u o  to the state, I h a v e  at te m p t e d to suggest possible a p p r o a c h e s .

1. Regular V o t e r s . T w o  ball ots ahould be printed -- the 
"Republican" p r i m a r y  ballot and the " O t h er Parties" p r i a a r y  

ballot which v o u l d  c o n t a i n  all the o t he r candidates. B e c a u s e  
the Democratic a n d  the Alaska In do po nd on ce Parties h a v e  not 
changed thoir p a r t y  rules to re stri ct their p r i o a r i o s ,  
Republicans and t h o s o  w i th no do cl a r od pa r t y  af fi l i at io n (U or 
H) vould q u a l i f y  for ei th er a R e p u b l i c a n  or O t h e r  P a r t y  
ballot. All o t h e r  p a r t i s a n  v o te rs (0, AI, o r  0) w o u l d  o n l y  be  
permitted to r e c e i v e  the Ot he r Party ballot. A v o t e r  c o u l d  

participate in o n l y  ono primary election, and a re g u la r v o t e r  
would receive o n e  ballot.

Only one s i g n - i n  sh w e t  is necessary. E a c h voter s i g n s  th e 
sheet and the e l e c t i o n  work er ch ec ks p a r t y  a f f i l i a t i o n  and 
indicates on  th e  s i g n - l n  shoot wh ic h b a l l o t  was g i v e n  to  the 

voter, just as t h o  e l e c t i o n  wo rk o r c u r r e n t l y  indicates the 
sethod of id e n t i fi ca tio n.

Accountability c a n  be pr es er ve d by si mp ly requiring the 
election o f f i c i a l s  t o  separately count tho Republican P r i m a r y  
ballots and O t h e r  P a rt y Primary ballots in the sane m a n n e r

David Kolvuniemi
May 28, 1990
Pago 2
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p r o v i o u o l y  d o v i s c d  for oinglo b a l l o t  prirearios. Th o ma j o r i t y  

of s t a t e s  pr esently havo o y a t o m a  in placo for ballot 
a c c o u n t a b i l i t y  and tho m a j o r i t y  of states h a v o  "closed" 
pr imarie s w h i c h  clearly require t w o  or more ballots.

If tho s t a t e  chooses to a l l o w  a vo t e r  to c h a n g o  party 
d e c l a r a t i o n  at tho timo of c a s t i n g  the ballot, t h os o  voto rs 
de si r i ng t o  chango party d e c l a r a t i o n s  in or do r to r c c e i v o  tho 
R e p u b l i c a n  Party priaary b a l l o t  would voto a q u e s t i o n e d  

ballot. T h o  qu esti on ed b a l l ot form, w h ic h goos on  tho outs i d e 
of tho s e a l e d  cast ballot, c o u l d  bo al t o ro d to includ o two 
itoas —  o n o  lino would a l lo w t h o  vo t o r  to c h a n go  o r  indicato 

his or h o r  p a r t y  declaration, a n d  an o t he r box o n  tho ou ts i d e 
of tho q u e s t i o n o d  ballot wo u l d  b o  filled in bv tho e l o c t i on 

worker i n d i c a t i n g  which p r i a a r y b a l l o t  was g i v e n  to tho votor. 
This w o u l d  pr ot e c t  tho s a n c t i t y  of the b a l l o t  and a l l o w  a 
quick r e v i e w  of tho ques ti on ed b a l l o t  by tho o l o c t i o n  judges 

to d e t e r m i n e  wh ether a v o to r w a s  olig ib lo to v o t o  in tho 
Re public an primary.

If tho s t a t o  choo sos to require a voter to c h a n g e  his o r  hor 
de c l ar at io n  30 days in advance, t h o n  ob vi ou sl y  tho p o r s o n  aust 
appear o n  the vo to r list or h a v o  a valid y e l l o w  c o p y  of tho 
re gi st ration fora as an R, U, or  W, to voto in tho R o p u b l i c a n  
Party of A l a s k a  primary. A n y o n e  coul d r ocoivo tho ot her 
ballot.

2. Questioned Veters. If tho stato c h o o s o s  to a l lo w a c h a n g o  of 
decl arat ion at the tiao of tho priaary, tho s o l u t i o n  is easy. 
All q u o s t l o n o d  votors should be r e q u i r e d  to fill ou t tho party 
de claration on tho outsido of tho q u e s t i o n e d  b a l l o t  as 
described above. Tho q u e s t i i n a d  ballot fora, w h i c h  g o o s  on 
tho outside of tho cast ballot, c o u l d bo a l t o r o d  to  includo 

two itoas -- one lino would a l l o w  tho v o t o r  to c h a n g o  hi s or 
hor de claration, and an o t ho r b o x  on tho o u t s i d o  of tho 
quostlonod b a l l o t  would bo f i U e d ^ l n _ b y  the e l e c t i o n  w o r k e r  
indicating w h i c h  primary ballot w a s  given to tho votor. While 
tho party af fi li ation is on ly important in tho R e p u b l i c a n  
priaary, it w o ul d bo loss c o n f u s i n g  to s i sp l y rako party 
declaration a part of tho q u e s t i o n e d  b a ll o t form.

If a votor rofusos to d eclare h i s  or he r a f f i l i a t i o n  o n  tho 
outsido of tho questioned b a l l o t  (and soso indopendont 
Alaskans will), so long as tho o u t s i d o  indicates w h i c h  ball ot 
tho votor w a s  given, tho e l o c ti on judges c a n  e a s i l y  d e t e r m i n e  
whethor tho votor was e l i g i b l e  to voto by r o v i u w i n g  tho 
voter's o l d  registration ao it a p p e a r s  on  tho r e g i st ra ti o n 
list.

If tho state ch ooses to require t h e  votor to c h a n g e  tho
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de cl a r a t io n 30 day3 In a d va nc e,  tho p r o b l e m  b ecomes moro 

complicated. You s h o u l d  atill u s o  tho samo form. However, it 

haa be en our e x po ri on c o t h a t  m a n y  people d o  no t  remember th oir 

party af filiation an d th o r o  13 tho g r e a t e r  p o s s i b i l i t y  of 
di se nf ra nc his om cn t of v o t o r a  w h o  i n c o r r e c t l y  rocall thoir 

party declarations, or  w h o  w a n t  to c h a n g e  t h o i r  d e c l ar at io n s 
at the tine of voting, b u t  cannot .

3 . Abaontoe Voter. On o of tho c o n c e r n s  r a i s ed at  o u r  conference 
was about tho requ es ts  for a b s e n t e e  b a l l o t s  w h i c h  h a ve al re ad y 
boon received by tho D i v i s i o n  of Elections. T h e r e  is really 
no necessity to c h a n g o  tho f o rm for r e q u e s t i n g  an absentee 
ballot.

As wo discussed, the s t a t e  c o u l d  simply se nd b o t h  ballots to 
all absentoo votors. T h e  s t at e c o u l d  r e q u i r e  that the 
absentoo voter return b o t h  ballots. Th o i n s t r u c t i o n s  should 
clearly state that a fa ilure to roturn b o th ba ll ot s wo u l d  
result in tho vote not b e i n g  counted.

The instructions wo u l d  a l s o  s t a t e  that an y v o t e r  co u l d  vote in 
the "Other Party" prim ar y,  but, that o n l y  Re pu bl ic an s, Non- 
party affiliates, an d u n d e c l a r e d  vo te rs c o u l d  vo te in the 
Republican primary. T h e y  w o u l d  also s t at e that a v o te r 

qualified to vote in b o t h  p r i m a r i e s  could in f a ct v o te  in only 
one.

Just as on tho q u e s t i o n e d  b a l l o t  form, a line could be 
included which al lo we d  a n  a b s e n t c o  vo ter to c h a n g e  his or her 
party declaration. T h i s  w o u l d  allow an a b s e n t e e  voter the 
same opportunities as t h e  r e g u l a r  voter.

The cast ballot c o u l d  be  t r e a t e d  in the same m a n n e r  as in 
previous years, sc. led in a p l a i n  white e n v e l o p e  a n d  enclosed 

in tho return envelope. The u n c a s t  b a l l o t  w o u l d  be outs ide 
the white envelopo b u t  Inside tho re tu rn e n v e l o p e .  If the 
uncast ballot is not returned, tho vote w o u l d  n o t  be counted,
because there is no way, sh or t o f  o p on in g  the w h i t e  envelope,
to ensure that the v o t o r  has not improperly v o t e d  in the wr ong 
or both primaries.

The eloction judge a l w a y s  c h e c k s  a n u m b e r  of t h in gs  befo re 
counting the ballot. N o w  tho e l e c t i o n  judge w o u l d  check the
outside for a change of p a r t y  of de clar atio n, w o u l d  determine
whether the person is in e l i g i b l e  to v oto in th o  Repu bl ic an  
prisary (is \ D, AI, o r  O ) , a n d  then c h o c k  to d o t o r m i n e  
whether the un ca st b a l l o t  in tho o u t s i d o  e n v o l o p o  is tho 
Republican ballot. If it is the R e p u b l i c a n  b a l l o t ,  the voto 
would be counted. If lt is not, the v o t e w o u l d  not be 
counted. (Republicans, u n d e c l a r e d ,  and n o n - p a r t i s a n s  can voto
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in oithor p r i m a r y . )

4. Overseas M i l i t a r y . A l t h o u g h  thoro w a s  s o m e  concern expressed 
regarding tho o v e rsc an mil itary b a l lots, according to 42 
U.S.C. 197 3 f f -1, the o n l y  special r e q u i r e m e n t s  for overseas 
military e x i s t  during the g e n e r a l  o l o c t i o n s  for federal 
office. During p r i m a r y olections, tho o v o r s e a s  military uso 
tho samo a b s o n t o o  proce d u r e s  applicable) to all other voters.

(3) p e r m i t  o v e r s e a s  v o t e r s  to u s o  Federal 
write-in absentee ballots (in a c c o r d a n c e  with 
section 103) in g e n e r a l  e l o c t i o n s  for Federal 
Offico.

Therefore, it d o e s  not a p p e a r  that t her e is anything special 
required for the o v e r s e a s  m i l itary person.

T h o  instruction m a t e r i a l s  c a n  e a s i l y  be amended, either by 
reprinting the e n t i r e  p a c k a g e  (probably impractical) or by 
including a new i n struction to s p e c i f i c a l l y  c o v e r  these changes. 
W i t h  respect to training, as you indicated, appro x i m a t e l y  two- 
t h i r d s  of the ele ct i o n s  b o a r d s  have n o t  yet b e e n  trained. The 
o t h e r  third could receive supple m e n t a l  w r i t t e n  instructions, or if 
the state was creative, instruction and v o t i n g  information could be 
broadcast on RATNET, at little cost to the state.

I h o p e  that this more fully e x p l a i n s  the p o s i t i o n  of tho Republican 
Party of Alaska. We will d o  e v e r y t h i n g  we c a n  to cooperate with  
the state in this p r i m a r y  election. P lease lot me know immediately 
if you have any questions.

Each S t a t e  shall

(1) p e r m i t  absent u n i f o r m e d  s e r v i c e s  voters 
and o v e r s e a s  voters to u s e  a b s e ntee
registration p r o c e d u r e s  a n d  to v o t o  by 
absentee ba llot in general, specia l, primary, 
and runoff e l e c t i o n s  for F e d e r a l  O f f i c e ;
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Kenneth P. Jacobus, Esq.
Legal Counsel
Republ ican Party ot' A laska 
750 E. Fire woed Lane 
Suite 102
Anchorage, A l a s k a  99503 

Dear Mr. Jacobus:

This refers t o  the provision that o n l y  those persons 
registered to v o t e  as Republicans, those p e r s o n s  registered as 
independents, a n d  those registrants w h o  d e c l i n e  to state a party 
affiliat ion may vote for Republican c a n d i d a t e s  seeking their 
party's n o m i n a t i o n  in primary e l e c t i o n s  for  federal and state 
offices in the S t a t e  of Alaska, b e g i n n i n g  w i t h  the 1992 primary, 
submitted to the A t t o r n e y  General p u r s u a n t  to Section 5 of the 
Voting R ights A c t  of 196S, as amended, 42 U.S.C. 1973c, by the 
state R e p u b l i c a n  Party of Alaska. W e  r e c e i v e d  your submission on 
July 25, 1990; s u pplemental  information w a s  r e c e ived on August 2, 
1990.

This also refers to the R epublic an P a r t y ' s  request, in the 
same submission, for 'alternative p r e c l e a r a n c e *  under Section S 
of the following m a t t e r s  regarding the a d m i n i s t r a t i o n  of state 
p r ima ry ele ct i o n s  for federal and state o f f i c e s  beginning with 
the 1992 p r i m a r y  election: two a l t e r n a t i v e  a n d  conflicting
deadlines for c h a n g i n g  p arty  r e gistr ation for purposes of voting 
in a primary eloction; two alternative a n d  confli c t i n g  ballot 
formats for the listin g of primary candid a t e s ;  and two 
alternat ive a n d  c o n f l i c t i n g  rule3 c o n c e r n i n g  w h i c h  primary 
ballots may be m a d e  available to those v o t e r s  w h o  are eligible to 
vote for R e p u b l i c a n  candidates in the p r i m a r y  election.

EXHIBIT 3
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requests that this matter oc completed not later than June 25, 

1990.

The Republican Party rule change was adopted at its State 
Conve n t i o n  on May 31, 1990 . Tha State of Alaska, Division of 
Elections, was notified i m m e d i a t e l y  by telephone, and by subsequent 

letter.

In order to determine what would be required  for the election, 
it was necessary to wait for any action which might be taken by the 
Democratic Farty of the S t a t e  of Alaska, at its convention on May 
18-19, 1990. At its p r e v i o u s  convention, the Democratic Party had 
adopted  a resolution r e q u e s t i n g  that the Legislature change the 
Democratic primary to a c l o s e d  primary. It was necessary to wait 
to determine whether the D e m o c r a t i c  Party w o u l d  adopt a party rule 
at its convention changing t h e  form of its primary. The Democratic 
Party of Alaska did not do so, however. Immediately thereafter, 
the Republican Party of A l a s k a  began conferring with the State of 
Al a s k a  regarding tho d e t a i l s  of implementing the Republican Party 
p r i mary for the 1990 el ection. Several conferences have been held, 
and the Republican Party's m o s t  recent letter, attached as Fxhibit 
E, sets forth what I b e l i e v e  to be the present position regarding 
the primary election. T h e r e  may be additional details which need 
to be worked out, but those s hould not affect this submission. At 
this point, it is a p p r o p r i a t e  that this submission  be made.

In accord with 28 C F R  S51.27, the Republican Party of Alaska 
submits the following information:

(a) A copy of the R e p u b l i c a n  Party rule change, adopted at 
the party convention on M a y  31, 1990, is a t t ached as Exhibit A,

(b) A copy of AS 1 5 . 2 5 . 0 1 0  and 060, which provided for the 
p r i o r  Alaskan Republican b l a n k e t  open primary, is attached as 
Exhibit B.

(c) The difference b e t w e e n  the submitted change and the prior 
procedure is simple. Previously, any A l a s k a n  registered voter 
c o u l d  vote in the Repub l i c a n  Party primary election. Under the new 
party rule, only those A l a s k a n s  who are registered Republicans, or 
who arc registered as not b e i n g  affiliated with another political 
party, nay vote in the R e p u b l i c a n  primary. Those voters registered 
as affiliated with another political party cannot vote' in the 
Republican primary.

As set forth in the a t t a c h e d  Exhibit C, page 1, approximately 
77% of the Alaskan r e g i s t e r e d  voters are still able to voto in the 
Republican primary under t h e i r  present registrations. If any othor 
voters desire to vote in the Republican primary, they can change 
their registrations to R e p u b l i c a n  or as being not affiliated with

Barry Wienberg

June 7, 1990
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J R D i M A P i A S i g m h t r a c  
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91-0962

May 21,

K a . m e t h  P. Jacobus, Esq.
3939 L o c a r n o  Drive 
Anchorage, A l a s k a  99508-5023

Dear Mr. Jacobusi

T h l B  refers t o  the part y rule changes w h i c h  s p e c i f y  w h ich 
candid a t e s  n a y  d esignate themselves as Republican, e stablish a 
p r i o r  r e g i s t r a t i o n  requirement for R e p u b l i c a n  p r i n a r y  candidates, 
and f u rther define the persons eligible to v o t e  in Republ ican 
p r i m a r y  elections, adopted by the State R e p u b l i c a n  Party of 
Alaska, subm itted to the Attorney General  p u r s u a n t  to section 5 
of the V o t i n g  R igh ts A c t  of 1965, as amended, 42 U.s.c. 1973c.
We r e c e ived y o u r  submission on M a r c h  22, 1991.

The A t t o r n e y  General does not interpose any obj ection to the 
specified changes. Hrwever, we note that S e c t i o n  5 expressly 
p r o v i d e s  that the failure of the A t t o r n e y  General  to object doos 
not b a r  subseq u e n t  litigation to enjoin the enforcement  of the 
changes. See the Procedures for the A d m i n i s t r a t i o n  of S e ction 5 
(28 C.F.R. 51.41).

N o t h i n g  in this det er m i n a t i o n  should be i n t e r p r e t e 4. to speak 
to the p r o v ision dealing w i t h  the elig ib i l i t y  to v o t a  in primary 
elections of political parties o t h e r  than the A las ka Rep ublican

_    ______ « ... m M m M I  rrp rno  7671 I *  *  2 -
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Party, since it is u n c l e a r  w h e t h e r  the R e p u b l i c a n  Party has the 
a u t h o r i t y  to address the e ligibilit y to vo te in a prinary other

4 7 9 * V s ?  208* (1986)fASllliAn ^  ^ P ^ 109” PartV of

Sincerely,

J o h n  R. Dunne 
A s s i s t a n t  A t t o r n e y  General 

Civil Rights Division

By»

J. G e r a l d  Hobert 
Acting Chief, V o t i n g  Section

bcci Ms. C h a r lotte T h i c k s t u n  
D i r e c t o r
D i v i s i o n  of Elections
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MEMOKANPI iMi
TO: Honorable Walter J. Hickel

Governor of Alaska

FROM: Tuckerman Babcock^**^

RE: Primary Elections

A decision needs to be made as to how wc are going to support our 
position for fhc "most open primary system possible.'* The best way 
to do this is to focus on the different ballot systems.

Following is a brief reason why this issue is before us now and what 
our options are:

B a c k g r o u n d :

Under the old system each voter could vote to nominate just one, 
candidate for each office without regard to party registration af the 
voter or the candidate. A recent Supreme Court decision has 
declared that each political party has the right to control who may 
participate in the primary election nominating their party 
candidates. Therefore, there is virtually nothing a state can do to 
prevent a party from limiting the pool of voters eligible to vote in a 
party primary.

Following is a simple analysis of the options the State has to support 
this recent decision.



T H E  S I N G L E  B A L L O T

F eatu res:

* A single ballot containing all candidates

* The registration of each voter is noted by an election clerk on
the ballot before the ballot is given to the voter.

* The voter may vote for anyone on the ballot

P ositives:

* No statutory change is required

N egatives:

* All votes will not necessarily be counted in each primary 
election.

Note: A variation of this is to have the party primary identified
that the person wants to vote in. In other words, you can 
do the single ballot by voter registration or party 
participation.



T H E  T W O  B A L L O T  A P P R O A C H

F ea tu re s :

* One ballot would consist of only Republican candidates. The
other ballot would consist of Democrats, Green, and AIP 
candidates.

* Voters could select only one ballot.

* Voters would be limited to voting strictly for Republican
candidates on one ballot or picking and choosing among the
three parties on the othet ballot.

P o sitiv es: 

* none

N egatives:

* This ballot structure would emphasis to all voters that the
Republicans arc responsible for the change and will almost 
certainly lead to a devastating primary for all Republican 
candidates.

* Most of your supporters (Republicans) would be put in the
position of voting for you at the expense of Republican 
candidates for other office or voting for Republican candidates 
at the expense of you.

* This is the absolute worst approach for conservative or
Republican candidates.



T H E  F O U R  B A L L O T  A P P R O A C H

F ea tu re s :

* Each party’s election is viewed as a separate proposition to 
nominate candidates to represent that party in the genera 
election.

Each voter would be allowed to vote on each proposition if 
the party allowed them in.

* Four ballots, four propositions.

P ositives:

» Each party governs whether an individual can vote in their
party’s primary.

* Voters could possibly participate in all elections.

* No confusion in counting ballots. All votes always count.

* This is the most open primary possible consistent with the U.S. 
Constitution.



Dale Referred: May 14, 1991 FURTHER REFERRALS: Judiciary
f Finance

Dale of Committee Action:

The STATE AFFAIRS Committee considered: HB 327

HOUSE BILL NO. 327 PRIMARY ELECTIONS

"An Act relating to primary elections."

ATTACHES NEW FISCAL NOTE(s): ^  APPROVES PREVIOUS:

( | fiscal impact________________________  I J fiscal note(s)______

RECOMMENDATIONS: , x
be replaced with__________ C.S> 3P7 t STdJ
[ ) have attached amendmcnts(s)
[ ] do pass
( ] do not pass
( ] no recommendations
[/J individual recommendations
I ] additional referral to the__________________

ADOPTS: _ letter of Intent

l/J the same title 
1 J a flew title

Committee



(II)
Dale Referred: May 2, 1992

HOUSE COMMITTEE REPCTT

F U R T H E R  REFERRALS: 

Dale of Commiltcc Action: 5 |h K v  

lhc FINANCE Coinmiilec considered:

H O U S E  HILL NO. 327

*'An Act relating to primary elections."

R E C O M M E N D A T I O N S :  

be replaced with_____________ re, u e ,  - j> r \ 1 - l u c T )

I ] have aitachcd amcndmcnts(s) 

ll^fdo pass 

[ ) do not pass 

[ ] no recommendations 

[ ) individual recommendations 

| ) additional referral to the____

H B  327

P R I M A R Y  ELECTIONS

iM'thcthe same title 

.1 J a new title

Committee

ADOPTS: letter of Intent

A T T A C H E S  N E W  FISCAL NOTE(s): (D̂ ,

( 1 fiscal impact_____________________

A P P R O V E S  PREVIOUS:

| J fiscal notc(s)_______

| J zero fiscal note \ \ A ££12 fiscal notc(s) \ \  ‘bTPi C-L-iorrvnrri*

SIGNING DO rASS
a

or
. . J

OTHER RECOMMENDATIONS DNP NR AM

y e  1
i < r  y \

|  — x
S i X i

A
y

***&'>

Y M //m ^ L
/r

X

>

L E I A U u L S L t ^
/CHAIRM AN'S SJGNAWRE


