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FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

ANALYSIS:  (continued)

Semi’Closed Primary Costs:

Travsl:

72240

72270

72250

Contractual Service*:

73100

73300

73400
73420
73500

field tre.el
Administrative travel
éTo Train »evle« Scare* and
oll Worker* for New Precinct*)
Per Diem
(To Cover Additional Traval to
New Precinct*)

Totel Travel

Profettlonal Service*
voter education Program
OCA Contract
Voting tight* Act Pro?ram
Additional Poll UorkefSV
levlev Board*
Contracted Poll worker Training
Com/ilcat lons
Additional Pottage
Toll Charge*
Transportation
New Booth Set Up
Tran»port*tion/1tete Iqutpnen: fleet
locating New Polling Place*
AdvertitInf. Printing, and Binding
statewide Adver»»«Ing of Primary
and Precinct Change*
Ballot Printing for S*<nt-Cte*fd
Prismry Party Ballot*
tental for land. Buildin?*, and Space
ee'tal of Additional Polling Placet

total Contractual

Total Com of imlenenjoi Primary Changes
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FISCAL NOTE

BTATE OF ALASKA BILL NO. HB 327
1991 LEGISLATIVE SESSION

Revision Dele: Department Allactod: Elections

jillg Relating to Primary Elections Primary & General

Component.  Primary 4 General
Sponsor:  Houac State Affairs

Requestor.  House State Affairs COMPONENT SERIAL NO.
Expondiluree/Revonuet: (Thousands of Dollars)
OPERATING FY 92 FYFlJ FY o4 FY9B EY 90 FY 97
PERSONAL SERVICES -0- -0-
TRAVEL
CONTRACTUAL 17./ -0- V..U -0- 59.9
SUPPLIES
EQUIPMENT

LAND &STPUCIURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 57,2 *599

CAPITAL E - 1 -0- | -O- I -0- -0- 1 -0-

REVENUE -0- J -0- -0- 1 -o0-1

FUNDING: (Thousands of Dollars)

GENERAL FUND 437.7 -0- 59.9 -0-
FEDERAL FUNDS

OTHER
TOTAL 4377 -0- 59.9 -0- M.9

POSITIONS:

FULL-TIME

PART-TIME
TEMPORARY

Ealimato ol current year Impact;
ANALYSIS: (Attach a separate page Il reoestary.)
Sat attached. Also Includes the costs of two additional party ballots ¢ 160.0

per ballot. - *
Prepared By Division of Elsctlons 465-4611
DMeton: Ustlifi nfP 9/20/91
Approved by Commttaioner:
Agency: Office of the Qovertior Date: 9-20-91
Distribution (by preparer): legi XBC 7 impaCted AgencyOaa).

nev 10/90 I DIVISION or ELECTIONS FISCAL NOTE Pegs Of,



CO8TD TO IKPLEHENT CLOSED PRIHARY

PREMISE: Two candidato cards: 1 with only Republican candidates

(R ballot)
1 with Al's, D'o and G's
(0 ballot)

Party changes on election day will not permit tho
ballot to be counted. Party change must be 30 days in
advanco just as all other registration changes are
required 30 days in advance.

R's can vote oither ballot
N's can vote either ballot
U's can vote either ballot
D's can vote onlyOtherballot
A's can vote onlyOtherballot
C's can vote onlyOtherballot
O0's can vote onlyOtherballot

VREM8 PROGRAMMING CHANGES:

1.

Initiate Election - Add new oloction typo: R - Statewide
Closed Primary Election. This election type could bo road
from other programs t.0 make specific things mandatory or
not.

Ballot Layout Program - Sogrogato Republican candidates into
thoir own layout.

Ballot Ordor Program - Need additional lino items for | of
R's, N's and U's in addition to Total | Voters by precinct
which will calculato number of ballots to order.

Absentoo Add/Update Program - Show party affiliation that is
on voter's registration.

Absontee Add/Updato Program - Fiold to entor which ballot
was given/sent to the voter. (Optional fiold oxcept for tho
Priaary Eloction)

Rocoive Absentoo Ballot Program - Show party affiliation
that is on votor's registration

Receive Absentoo Ballot Program - Fiold to enter which
ballot was given/sent to the voter.

1 7/117/91



COSTS TO IMPLEMENT CLOSED PRIMARY

6. Absentee Mailer Program - Adapt tho mailer printing systenm
to allow the mailers to print envelopes that will get R
ballots separately from envelopes that get 0 ballots. Type
of ballot should be printed on the ballot envelope mailer.

7. Absentee Roster/Register Program - Add party affiliation for
each voter.

Absentee Roster/Regi3tcr Program - Add fiold for which
ballot was sent.

Absentee Roster/Register Program - (Not mandatory, but may
help parties) - Add option to allow printing of the report
with a " by party"™ sort.

8. Questioned Add Ballot Program - Show party affiliation that
is on voter"s registration.

Questioned Add Ballot Program - Field to onter which ballot
was given/sent to the votor. (Optional field except for the
Primary Election)

9. Questioned Ro3tor/Registor Program - Add party affiliation
for each votor.

Questioned Roster/Register Program - Add field for which
ballot was sent.

10. Challenge of Voto Program - Add a new reason: Ineligible to
voto 1in that party"s primary.

VREMB PROGRAMMING COST! $4,000.00

typesetting { printing forms:

Absontoo Ballot Application 5,000.00
Absentoo In-Porson 04A Envelope 2,360.00
Absentee In-Porson Sign-in Register 69.00
Absentoo by Porsonal Rep. Application 600.00
Absontoo by Porsonal Rep. Envelope 360.00

2 ' 7/15/91



COSTS TO IMPLEMENT CLOSED PRIMARY

6. Questioned OKA Envelope 3,630
7. Ballots (including sample ballots) 59,000
8. Information Posters at Polls 600
9. Voter ID Cards (to all current voters)
including postage 88,500
11. Voter ID Cards (to accommodate all
party changes) 21,750
12. Precinct Register Covers 195
13. Questioned Registers w/add"l. column 573
14. Tally Books w/add"l. pages 3,113
TYPESETTING & PRINTING FORHS TOTAL COS8T: $186,550

PRINTING INSTRUCTION BOOKS (Books are typed in our office)

1. B-03: Instructions to Handcount Boards $ 773
2. B-06: Registrar Handbook 2,280
3. B-07: Instructions to Punch Board 995
4. B-09: Instructions to AVOs 118
5. B-10: Logging A t Q Ballots 75
PRINTING INSTRUCTION BOOKS TOTAL COST: $4,242.
ADVERTISING

1. Qutreach to: Registrars

City Clorks
DMV Offices
L10s
LWVo
Press

3 7/15/91
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.75

.00

.75

.28

.00

.00

.34

.64
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COSTS TO IMPLEMENT CLOSED PRIMARY

2. Publicize the Change to the public:
Newspaper ads
Radio
vV

TOTAL ADVERTISING COST:

DATAVOTE PROGRAVMMING

1. Increase in DGA programming costs

DATAVOTE PROGRAMMING COST:

ADDITIONAL STAFF 6 ELECTION WORKERS

1. Election Workers:
2 additional per precinct 6$7.50/hr.:
2 x 238 x 14 hrs. x $7.5
2 additional Dist. Ques. Review Board
members per region €$10/hr.:
2 X 4 x 22.5 hrs. x $10
2 oxtra days for each State Review Board
member €$12.50/hr.:
8 x 15 hrs. x $12.50
2 additional DPRB members per counting
center €3%$500
2 x 3 x $500
2 additional DPRB members per TECS
counting center €$300:
2 X 6 x $300

ADDITIONAL STAFF i ELECTION WORKERS TOTAL COST:

GRAND TOTAL

$50,000.00

12,000.00
$12,000.00

$49,980.00

1,800.00

1.500.00

3,000.00

3.600.00

$59,880.00

$316,673.01

7/15/791



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450

IAX (907) 465-2029 240 Main Street, Suite 500
Mail Slop 3101 Juneau, Alaska 99801-2101
MEMORANDUM March 3, 1992
SUBJECT: Constitutionality of CSHB 327 () under
Tashiian v. Republican Party of Connecticut
TO: Representative Max Gruenberg
7 -] -
FROM: Robert Glcnnon Casey ¢ J-u

Legislative Counsel

You have asked for an opinion of whether the 2-7-92 draft committee substitute to
House Bill No. 327 (7-LS1188\M) would satisfy the constitutional requirements
announced by the United States Supreme Court in Tashiian v. Republican Party of
Connecticut. 479 U.S. 208 (1986). The answer is affirmative, based on my reading
of the Tashiian decision, other legal research, and Attorney General Charles Cole’s
2-28-92 memorandum to Lieutenant Governor Coghill.

The bill draft would generally satisfy the Tashiian ruling by allowing a political party
to devise and follow its own procedures in determining which candidates received
official party endorsement and were so designated on election ballots.

The provision for one "preliminary general election” ballot that allowed voting for
anyone on the ballot regardless of party affiliation would not violnte the nght of
association announced in Tashiian. This is so, because political parties would have
already made their official endorsements according to their own rules before the
preliminary general election.

RGC:gc
92.188.glc
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CS FOR HOUSE BILL NO. 327 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Cttered:
Referred:

Sponsors):  HOUSE STATE AHFAIRS COVMMITTEE

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to preliminary general elections, run-ofT general elections,

2 elections, declarations of afTlliation with a political party, and the definitic

3 party’; and providing for an effective dale."”

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALAS!

5
6
7
8
9

10
1n
12
13
14

» Section I. AS 15.15.030(5) is amended to read:

(5) The state run-off general election ballot shall be printed on <
the names of the candidates [AND THEIR PARTY DESIGNATIONS) placed in
under the office designation to which they were nominated. An official en
candidate hv a political party as provided in AS 15.25.057 shall he noted itt
the name of the candidate. The party affiliauon. if any, shall be designated a
the candidate. The lieutenant governor and the governor shall be included
section. Blank spaces mav not he provided on a run-off General electioi
writing or pasting in of names [PROVISION SHALL BE MADE FOR
WRITE-IN AND NO-PARTY CANDIDATES WITHIN EACH SECTION

o1»
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preliminary general [PRIMARY] election ballot;

(13) that the required fee accompanies the declaration;

(14) that the person is not a candidate for any other office to be voted on at the
preliminary general election or run-off [PRIMARY OR] general election and that the person
is not a candidate for this office under any other declaration of candidacy or nominating petition;

and
(15) the manner in which the candidate wishes the candidate’s name to appear

on the ballot [; AND
(16) THAT THE CANDIDATE IS REGISTERED TO VOTE AS A MEMBFR

OF THE POLITICAL PARTY WHOSE NOMINATION IS BEING SOUGHT].

* Sec. 4. AS 15.25.040(a) is amended to read:

(@) The declaration is filed by either
(1) the actual physical delivery of the declaration in person or by mail at or before

5:00 p.m., prevailing time, June 1 of the year in which a run-off general election is held for the
office; or

(2) the actual physical delivery by telegram or facsimile of a copy in substance
of the statements made in paragraphs (1) - (5) of the declaration as required by AS 15.25.030(a)
at or before 5:00 p.m., prevailing time, June 1 of the year in which a run-off general election
is held for the office and also the actual physical delivery of the declaration containing
paragraphs (1) m(15) [(16)] as required by AS 15.25.030(a) by certified or registered mail that
[WHICH] is received not more than 15 days after that time.

» Sec. 5. AS 15.25 is amended by adding a new section to read:

Sec. 15.25.057. OFFICIAL ENDORSEMENT OF CANDIDATES BY POLITICAL
PARTIES. A political party may officially endorse candidates for each office in an election. A
political party may prescribe and follow its own rules and procedures in determining the party’s
official endorsement of candidates. If the candidate consents, notice of an official endorsement
of a candidate by a political party shall be placed by the director immediately after the name of

the candidate on preliminary general election and run-off general election ballots.

* Sec. 6. AS 15.25.060 is amended to read:

Sec. 15.25.060. PREPARATION AND DISTRIBUTION OF BALLOTS. The
preliminary general [PRIMARY! election ballot shall be prepared and distributed by the director

3 . . CSI1B 327
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1 in the manner prescribed for run-off general election ballots except ps specifically provided
2 otherwise for the preliminary general [PRIMARY] election. The director shall place the names
3 of all candidates who have properly filed in groups according to offices filed for, without regard
4 to party affiliation. The names for each office shall be rotated as provided for the run-off
5 general election ballot. Blank [NO BLANK] spaces shall be provided on the ballot for the
6 purpose of permitting voters to vote for candidates not appearing on the ballot by writing
7 or pasting in [OF] names. The director shall note an official endorsement of a candidate bv
8 a political partv under AS 15.25.057 immediately after the candidate’s name.
9 *Sec. 7. AS 15.25.070 is amended to read:
10 Sec. 15.25.070. WRITE-IN OR PASTE-IN VOTING [SPECIAL PROVISIONS ON
1 COUNTING BALLOTS]. A voter may [NOT] vote in a preliminary general election for a
12 person whose name is not on the ballot bv writing or pasting in the name of the person
13 receiving the vote [VOTES CAST FOR A PERSON WHOSE NAME IS NOT ON THE
14 BALLOT MAY NOT BE COUNTED, BUT WRITING IN A CANDIDATE’S NAME DOES
15 NOT INVALIDATE THE ENTIRE BALLOT].
16 e« Sec. 8. AS 15.25.100 is repealed and reenacted to read:
17 See. 15.25.100. ELECTION IN PRELIMINARY GENERAL ELECTION FOR OFFICE
18 OTHER THAN GOVERNOR OR LIEUTENANT GOVERNOR, (a) A candidate for a state
19 office other than governor or lieutenant governor who receives more than 50 percent of the votes
20 cast for that office in a preliminary gcnerl election shall be declared elected.
21 (b) For a state office other than governor and lieutenant governor, if no candidate
22 receives more than 50 percent of the votes cast for that office in a preliminary general election.
23 the director shall place on the run-off general election ballot the names of the two candidates who
24 received the most votes in the preliminary general election.
25 (© If a candidate for state office other than governor or lieutenant governor nominated
26 at the preliminary general election dies, withdraws, resigns, or becomes disqualified from holding
27 the office for which the candidate is nominated, the vacancy shall be filled by the candidate, if
28 any, for the same office in the preliminary general election who received the most votes among
29 candidates not otherwise pitted on the run-off general election ballot.
30 (d) Party affiliation is irrelevant in determining candidates who receive the most votes
31 for office in a preliminary general election.

CSlin 327( ) 4
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1 *Sec. 9. AS 15.25.110 is repealed and reenacted to read:
2 Sec. 15.25.110. PLACEMENT ON RUN-OFF GENERAL ELECTION BALLOT OF
3 NOMINEES FOR GOVERNOR, (a) The director shall place on a run-off general election ballot
4 the names of the two candidates who received the most votes for governor in the preliminary
5 general election.
6 (b)If a candidate for governor nominated at the preliminary general election dies,
7 withdraws, resigns, or becomes disqualified from holding office for which the candidate is
8 nominated, the vacancy shall be filled by the candidate, if any, for governor in the preliminary
9 general election who received the most votes among candidates not otherwise placed on the run-
10 off general election ballot.
11 (c) Party affiliation is irrelevant in determining candidates who receive the most votes
12 for governor in a preliminary general election, run-off general election, or special general
13 election.
14 < Sec. 10. AS 15.25.120 is repealed and reenacted to read:
15 Sec. 15.25.120. PLACEMENT ON RUN-OFF GENERAL ELECTION BALLOT OF
16 NOMINEES FOR LIEUTENANT GOVERNOR, (a) On a run-off general election ballot, the
17 director shall join with the candidate for governor who received the most votes in the preliminary
18 general election the name of the candidate, if any, of the same political party who received the
19 most votes for lieutenant governor in the preliminary general election.
20 (b) If candidates for governor on a run-off general election ballot are not affiliated with
21 the same political party, the director shall join with the candidate for governor who received the
22 second most votes in the preliminary general election the name of the candidate, if any, of the
23 same political party who received the most votes for lieutenant governor in the preliminary
24 general election.
25 (c) If both candidates for governor on a run-off general election ballot are of the same
26 political party, the director shall join with the candidate for governor who received the second
27 most votes in the preliminary general election the name of the candidate of the same political
28 party, if any, who received the second most votes for lieutenant governor in the preliminary
29 general election.
30 (d) A candidate for governor in a run-off general election who is affiliated with a
31 political party and who is not joined with a candidate for lieutenant governor under (a) - (c) of

o5 CSHB 327( )
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this section shall select a nominee for lieutenant governor of the same political party under (h)
of this section and run jointly with that nominee in the run-off general election. The director
shall join on a i..n-off general election ballot the names of candidates for governor and lieutenant
governor running jointly under this section.

(e) If a candidate for governor in a preliminary general election who is not affiliated with
a political party is nominated to run in the run-off general election, the director shall join that
candidate on the run-off general election ballot with the candidate for lieutenant governor who
received the most votes in the preliminary general election and who is not otherwise joined with
a candidate for governor under (a) - (d) of this section. If neither candidate for governor in a
run-off general election is affiliated with a political party, the director shall join the candidate for
governor receiving the second most votes in the preliminary general election on the run-off
general election ballot with the name of the candidate for lieutenant governor who received the
second most votes in the preliminary general election.

(0 A candidate for governor in a run-off general election who is not affiliated with a
political party and who is not otherwise joined with a candidate for lieutenant governor under (e)
of this section shall select a nominee for lieutenant governor under (h) of this section and run
jointly with that nominee in the run-off general election. The director shall join on the run-off
general election ballot the names of candidates for governor and lieutenant governor running
jointly under this section.

(9) A candidate for governor in a run-off general election who is joined with a candidate
for lieutenant governor who dies, withdraws, resigns, or becomes disqualified from serving as
lieutenant governor shall be joined with a replacement candidate for lieutenant governor
determined by (a) - (O of this section.

(h) Nomination of a lieutenant governor for the purpose of (d) or (0 of this section is
accomplished by physical delivery to the director, no later than 48 days before the date of the
run-off general election, of a signed written notice of selection by the candidate for governor and
a signed written notice of acceptance of selection by the candidate for lieutenant governor.
Disclosure of a candidate affiliation wvith a political pany and all information and
representations listed in AS 15.25.030(a)(1) - (15) and 15.25.030(b) must be contained in a

candidate's notice of accept?- c under this subsection.

» Sec. 11. AS 15.40.180 is repealed and reenacted to read:

»5*
x>y a |DELETED TEXT BUCKETED!
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See. 15.40.180. SELECTION OF NOMINEES IN MANNER PROVIDED FOR RUN-
OFF GENERAL ELECTION. If the vacancy in the office of the United States representative
occurs one calendar month or more before the filing date for the preliminary general election.
candidates for the special general election shall be nominated in the manner provided for die
noniinauon of candidates for run-off general elections.

*See 12. AS 15.40.270 is repealed and reenacted to read:
Sec. 15.40.270. SELECTION OF NOMINEES IN MANNER PROVIDED FOR RUN-

OFF GENERAL ELECTION. If a vacancy in the office of the governor or the lieutenant
governor occurs one calendar month or more before the filing date for the preliminary general
election, candidates for the special general elccdon shall be nominated in the manner provided
for die nomination of candidates for run-off general elections.

* See. 13. AS 15.58.030(b) is amended to read:
(b) No later than July 15 of a year in whicha state run-off general election  will be held,

an individual who becomes a candidate for the office of United States senator. United Stares
representative, governor, lieutenant governor, state senator, or sate representative under
AS 15.25.030 may file with the lieutenant governor a photograph and a staa:ment advocating the
candidacy. An individual who becomes a candidate for the office of United States senator,
United States representative, governor, lieutenant governor, state senator, or state representative
[UNDER AS 15.25.180 BY FILING A NOMINATING PETITION OR] bv write-in fANOTHER
MEANS] may file with the lieutenant governor a photograph and a statement advocating die
candidacy [BY JULY 15 OR] within 10 days of becoming a candidate in the run-off general
election [, WHICHEVER IS LATER].
» Sec. 14. AS 15.60.010(20) is repealed and reenacted to read:

(20) "political party" means an organized group of voters who represent a political
program and with whom at least one candidate, who received at least three percent of the total
votes cast for that office in the preceding preliminary general election, declared affiliation under
AS 15.25.030(a).

* Sec. 15. AS 39.50.020(b) is amended to read:
(b) The governor, lieutenant governor, members of thelegislature, judicial officers, each

commissioner, head or deputy head of, or director of a division within, a department in the

executive branch, assistant to the governor or chairman or member of a commission or boanl

.. CSHD J27( )
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required to report under this chapter, shall file the statement with the Alaska Public Offices
Commission. Candidates for the office of governor, lieutenant governor, and the legislature shall
file the statement under AS 15.25.030 [OR 15.25.180]. Municipal officers, and candidates for
elective municipal office, shall file with the municipal clerk or other municipal official designated
to receive their filing for office. All statements required to be filed under this chapter are public
records.

* Sec 16. AS 15.25.056, 15.25.130, 15.25.140, 15.25.150, 15.25.160, 15.25.170, 15.25.180,
15.25.190, 15.25.200; AS 15.40.090,15.40.100, 15.40.110,15.40.120,15.40.190, 15.40.200,15.40.210,
15.40.280, 15.40.290. 15.40.300, 15.40.430. 15.40.440. 15.40.450, and 15.40.460 arc repealed.

» Sec 17. IMPLEMENTING NAME CHANGES. To be consistent with the name changes made by
this Act, wherever in the Alaska Statutes, and in regulations adopted under those statutes, “primary" or
"primary election” is used, it shall be read as referring to a "preliminary general election.” Wherever
in the Alaska Statutes, and in regulations adopted under those statutes, "general election” is used, it shall
be read as referring to a "run-off general election.” Wherever in the Alaska Statutes, and in regulations
adopted under those statutes, "special election” is used, it shall be read as referring to a "special general
election.” Under AS 01.05.031, the rcvisor of statutes shall implement this section in the statutes, and,

under AS 44.62.125(b)(6), the regulations attorney shall implement the section in the administrative

regulations.
* Sec 18. This Act taxes effect June 1, 1992.

CS1IB J27< )
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.0. Bax VY, Juneau, Alaska 99811 Deliveries to: 240 Main Sara
(907) 465-3807 or 465-2450 Court Plain. Room 500
FAX (907) 465-2029 Mai | Stop 3101

MEMORANDUM March 11, 1991

SUBJECT: Closed Republican primary (Work Order No. 7LS0949)

TO: Representative Fran Ulmer

FROM: John B. Gaguine

Legislative Counsel

You have asked several questions regarding the effect of tht Alaska Republican
Party’s vote recently to close its party to ail but registered Republicans and
independents. This memorandum will try to answer those questions.

1. You first ask whether the Republican Party’s action will allow Republican and
independent voters to vote twice, once in the Republican primary and once in the
"open" primary where all other parties’ candidates will appear (assuming that no
other party changes its party rules). | think the answer is clearly no. .AS 15.15.230,
applicable to primary elections under AS 15.25.090, provides that when a voter has
qualified to vote, the election judge shall give the voter an official ballot.
AS 15.15.410, also applicable to primaries, provides that if the director of elections
determines that a person has voted more than once in the same election, he or she
shall notify the attorney general. | think that this clearly irapl = that a voter may
vote only once. This is not stated in either AS 15 or in Article V of the constitution,
but probably because it was considered so obvious. Of course, it certainly could not

hurt to add a section to AS 15.25 stating that a person may vote in only one primary
election.

Let me note, though, that unless other parties change their rules, or the legislature
amends the primary election laws, a registered Republican would still have the right
to forego the Republican primary and vote in the "open™ one. Independents would
also have this choice.

2. You next ask whether Alaska’s primary election could be change ' to a system such
as Wisconsin’s, where a person must select a ballot at the time ol the primary, but
where a person registered in one party may choose to vote in the primary of another.
The answer is yes, if no party objected. However, such a system would be
inconsistent with the recently adopted Republican rule, since it would allow registered

| LEG. LECAL - CLOSED PRIMAR
1



Representative Fran Ulmer
March 11, 1991
Page 2

Democrats, Libertarians, etc. to vote in the Republican primary. And in the recent
case of Tashiian v. Republican Partv of Connecticut. 479 U.S. 208, 55 U.S.LW. 4057
(1986), the U.S. Supreme Court ruled that the First Amendment associational rights
of a party override state election laws, absent exceptional circumstances. | cannot
imagine any arguments that the state could put forth to justify a Wisconsin-type
system that was inconsistent with party rules.

Indeed, Tashiian involved a situation where the party’s First Amendment claim was
nowhere near as clear as it would be under a Wisconsin-type primary. In Tashiian
state law restricted voting in the Republican primary to registered Republicans, and
the party wanted to open its primary to independents as well. The majority of the
Court rejected the argument that the party had no First Amendment rights to extend
its primary to independents, since state law already ensured that Republican
candidates would be chosen only by Republicans. (Three dissenters, in a dissent by
Justice Scalia, found this argument persuasive.) Here, by contrast, a Wisconsin-type
primary would allow those who are registered members of other parties to assist in
the selection of Republican candidates. Even Justice ScaUa’ dissent found that such
a scheme would impair the party’s associational rights: 'The ability of the members
of the Republican Party to select their own candidate, on the other hand, unquestion-
ably implicates an associational freedom." 55 U.S.LW. at 4065. Thus, Tashiian
would clearly be controlling here.

Ideally, state election law should be amended to reflect the rules of each party.
However, if it is not so amended, the party rules would, as noted, override the
election laws. In that case | assume that those rules would be implemented cither
by regulations issued by the lieutenant governor or by court order. (Tashiian is not
instructive on this matter because the district court stayed its injunction pending
appeal. According to the Alaska Attorney General (in a pleading in Dovle v. State.
No. A90-248 Civil (U.S. DisL C1 D.Alaska), where the Republican party tried
unsuccessfully last year to close the 1990 primary), Connecticut was allowed an
additional year after the U.S. Supreme Court’s decision to implement the party rule,
and was only in 1990 beginning to implement that rule. However, since Tashiian has

made the law on this question clear, a court today likely would not be as lenient
toward Alaska.)

3. Your final question is whether the state election laws can be changed to require
that an individual file tor an office prior to the primary election, so that it would be
impossible for late filers to wait until they knew the results of the primary before
deciding whether to enter the race. The answer to this question is no, based on a
recent Anchorage Superior Court decision which the state did not appeal.

The current filing date for independents, under AS 15.25.150, is August 1. This date
was established by the legislature in 1989 instead of the former June 1, which the
superior court had ruled unconstitutionally impeded ballot access. Last year, in Svkcs



‘Representative Fran Ulmer
March 11, 1991
Page 3

v. State. Judge Dana Fabc ruled that even the new date was unconstitutional: since
the Division of Elections had acknowledged that it would have no problem with
processing a third party or independent petition filed after the date of the primary,
the state had no compelling reason to justify a Cling deadline as early as August 1
(over three months before the election). The state did not appeal, since, in light of
the division’s acknowledgement, it felt it had no grounds for a successful appeal.

Of course, what occurred in the last gubernatorial election was not an independent
candidate filing a late petition, but rather the resignation of the candidates of a party
chosen in a primary, and the replacement of those candidates by the party officers
with Governor Hickel and Lieutenant Governor Coghill. AS 15.25.110 provides that
ifa candidate nominated in a primary election resigns no less than 48 days before the
general election, the party may replace the resigned candidate. Since the Division
of Elections can apparently handle a replacement within 48 days, it seems unlikely
that that deadline could constitutionally be moved back. Indeed, it would seem that
the deadline for independent filing should be the same as that for replacement of
candidates - namely, the minimum amount of time necessary for the Division of
Elections to place a new candidate’s name on the ballot before the general election.

| hope that this has satisfactorily answered your questions. If I may be of further
assistance, please let me know.

JBG:mi
91*049.mai



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 327
1991 LEGISLATIVE SESSION
Revision Date: Department Alfected: Elections
Till®: Relating to Priaary Elections Rpy. Priaary & General

_ Component:  Priaary 4 Ceneral
Sponsor.  Houae State Affairs

Requestor. ~ Houae State Affair* COMPONENT SERIAL NO. a lal il TT

Exponditures/flevonuee: (Thousands of Qoila/s)
OPERATING FY 92 FY 93 FY 94 FY 98 FY 96 FY 17
PERSONAL SERVICES -U- -0- B
TRAVEL
CONTRACTUAL 437.7 -0- 39,9 -0- 59.9

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING 4317 59.9 49.0

CAPITAL I - -0- | -0- | -0- | -0- | -0-

REVENUE ! t == ] -0- ] 0 A 1 -0-
FUNDING: (Thousands of Dolia/t)

GENERAL FUND -J7.7 -0- 59.9 -0-

FEDERAL FUNDS

OTHER

TOTAL M9

POSITIONS:

FULL-TIME
PART-*VE
TEMPORARY

Estimato of current year Impact
ANALYSIS: (Attach a separate pegs Nrecetsary)

See attached. Also includes the costs of two additional party ballots 9 $60.0

per ballot.

Prepared By Dlvlalon of Elections Phone: 463-6611
OMtfon:  timfrittl atlJUfi ~p. Date: 97207091

Approved by CommHaoner:  —

Agency: office ot_ih» fiflnifltf De's 9-20-91
DolrEXibon (by preparer). Leg' impacted Agrees).
Rev 10.-90 I DIVISION or ELECTIONS FISCAL NOTE Page _ 0%,



COSTS TO IMPLEMENT CLOSED PRIMARY

PREHISE: Two candidato cards: 1wi&h orlllly Republican candidates

allot
1 with Al's,” D'a and G's
(0 ballot)

Party changes on oloction day will not permit tho |
ballot to bo counted. Party c_hange_ must bo 30 days in
advance £ust as all othor registrdtion changos ar
required30 days in advance.

R's canvoto eitherballot

N's can voto either ballot

U'a canvote eitherballot

D's can vote onlyQthorballot

A's can voto onlyQtherballot

G's can voto onlyQthorballot

0's can voto onlyOthorballot

VREMS PROGRAMMING CHANGES:

1.

Initiato Eloction - Add now oqloction typo: R - Statewide
Closed anarg Eloction. This olgctiop, typo could bo road
from othor programs to mako specific things mandatory or

not.

Ballot Layout Program - Segregate Republican candidates into
thoir ownlayout.

Ballot Ordor Program - Rood additional lino itoms for | of
R's, N's and U's in addition to Total | Votors by procinct
which will calculato nunbor of ballots to ordor.

Absontoo Add/Updato Program - Show party affiliation that is
on votor's rogistration.,

Absontoo Add/Updato Program - Fiold to entor which ballot
was givon/sont to tho votor. (Optional fiold oxcopt for tho
Primary Eloction)

Rocoivo Absontoo Ballot Pro?_ram - Show party affiliation
that ison voter's registrafion

Rocoivo Absontoo Ballot Program - Fiold to ontor which
ballot was givon/sont to tho votor.

| 7/17/91



COSTS TO IMPLEMENT CLOSED PRIMARY

6. Absontea Mailer Program - Adapt the mailer printing system
to allow the mailers to print envelopes that will ?et R
ballots separatel){) from envelopes that get 0 ballofs.  Type
of ballot should o printod on the ballot envelope mailer.

7. Absentoo Rostor/Register Program - Add party affiliation for
each voter.

Absentee Roster/Rcgi3tor Program - Add fiold for which
ballot was sent.

Absentoo Rostor/Register Program - (Not mandatory, but ma
he_IR parties) - Add option to allow printing of the repor
with a " by party” sort.

8. Questioned Add Ballot Program - Show party affiliation that
IS on voter's registration.

Questioned Add Ballot Program - Field to enter which ballot
was given/sent to tho votor. (Optional field except for the
Primary Election)

9. uestioned Roster/Register Program - Add party affiliation
or each voter.

Questioned Rostor/Register Program - ada field Lor wnicn
ballot was sent.

10. Challongo of Vote Program - Add a new reason: Ineligible to
vote in that party's primary.

VREM8 PROGRAMMING COST: $4,000.00

TYPESETTING | PRINTING FORMS:

Absentoo Ballot Application 5,000.00
Absontoo In-Porson oLa Envelopo 2,360.00
Absentee In-Person Sign-in Registor 69.00
Absentee by Porsonal Hop. Application 600.00
Absontoo by Porsonal Rop. Envolopo 360.00

2 7/15/91



COSTS TO IHPLEHENT CLOSED PRIMARY

6. Questioned 06A Envelope 3,630.00
7. Ballots (including sample ballots) 59,800.00
8. Information Posters at Polls 600.00
9. Voter ID Cards (to all currentvoters)
including postage 88,500.00
11. Voter ID Cards (to accommodate all
party changes) 21,750.00
12. Precinct Register Covers 195.00
13. Questioned Registers w/add'l. column 5/3.75
14. Tally Books w/add'l. pages 3,113.00
TYPESETTING 6 PRINTINO FORMS TOTAL CO8T: $186,550.75

PRINTING INSTRUCTION BOOKS (Books are typed in our office)

1. B-03: Instructions to Handcount Boards $ 773.28
2. B-0C: registrar Handbcok 2,28030
3. B-07: Instructions to Punch Board 995.00
4, B-09: Instructions to AVOs 118.34
5. B-10: Logging A &Q Ballots 75.64
PRINTING INSTRUCTION BOOKS TOTAL COST: $4,242.26
ADVERTISING
1. Outreach to: Registrars

CW Clorks

DW Officos

LI Qs

LV\Wo

Pros*

3 7/15/91



COSTS TO IMPLEMENT CLOSED PRIMARY

2. Publicize the Change to the public:
Newspaper ads
Radio
TV

TOTAL ADVERTISING CO8T:

DATAVOTE PROGRAMMING
1. Increase in DGA programming costs
DATAVOTE PROGRAMMING COST:

ADDITIONAL 8TAFF t ELECTION WORKERS

1. Election Workers: _
2 additional per precinct 0$7.50/hr.:
) x 238 x 14 hrs. x $7.5
2 additional Dist, Ques. Review Board
mewbers per regmn 0$10/hr.:
2x 4x 225 hrs. x $10
2 extra days for each State Review Board
member 0$12.50/hr.:
8 x 15 hrs. x $12.50 _
2 additional DPRB members per counting
center @$500

2% 3X %500
2 additional DPRB members per TECS
countmg6 center @%$300:
2 X6 x $300
ADDITIONAL STAFF 6 ELECTION WORKER8 TOTAL COST:

GRAND TOTAL

$50,000.00

12,000.00

$12,000.00

$49,980.00
1,800.00
1.500.00
3,000.00

3.600.00
$59,880.00

$316,673.01

7/15/91



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Mam Street, Suite 500
M ail Slop 3101 Juneau, Alaska 99801-2101
MEMORANDUM January 30, 1992
SUBJECT: Constitutional Problem in CSHB 327 ( )

(Work Order No. 7-LS1188U)
TO: Representative Max Grucnbcrg

! *
FROM: Robert Glcnnon Casey (ICC ["1e-]
Legislative Counsel

This committee substitute may violate Art. Ill, § 8 of the Alaska Constitution. That
section requires that candidates for lieutenant governor be nominated in the manner
provided by law for nominating other candidates for elective offices.

The discrepancy is that AS 15.25.120(d) and (f) would provide a residual possibility
that nominees for lieutenant governor would be simply selected by gubernatorial
candidates. | call this a residual possibility, since in most eases a gubernatorial
candidate would be matched with the highest available votc-gcttcr among candidates
for lieutenant governor. Where, however, the usual manner of nominating a
lieutenant governor candidate did not work, due to death, withdrawal, resignation,
disqualification, or simple lack of a candidate in the primary election, then these
residual provisions for selection of a nominee by the gubernatorial candidate would
take over.

One way to avoid this problem would be simply not to provide for nominating a
lieutenant governor candidate in these rare circumstances. The result would be the
same as if no candidate had run ¢ a possibility that already exists in Alaska Statutes.

That would not make the manner of nominating a lieutenant governor absolutely
identical to the way in which other candidates are nominated, because Art. Ill, § 8
itself introduces an element of uniqueness by requiring gubernatorial candidates to
run "jointly" with lieutenant governor candidates. Art. HI, § 8 probably docs not
require that the manner of nomination be absolutely identical. Allowing a candidate
for lieutenant governor to reach the general election ballot without passing through
a primary election, however, might be too great a divergence from the manner of
nominating other candidates to survive constitutional scrutiny.



. Representative Max Gruenbcrg

January 30, 1992
Page 2

Also, please note that sections toward the end of the committee substitute relating
to AS 1540 arc provisions for special elections, in which nomination can occur by
petition. . At present, the committee substitute does not abolish nomination hy
petition in special elections. Rather, it only ubolishcs nomination by petition in
ordinary elections. The sections of the committee substitute relating to special
electioris 3|mPIy clean out ¢ross references to the nomination by petition sections in
AS 1525 that arc repealed.

RBC.pl
92-056.pIm

Enclosure



(907) 465-3867 or 465-2450

DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

Deliveries lo: 240 Main Street
Court Plaza, Room 500

PAX (907) 465-2029

STATE OF ALASKA
MEMORANDUM April 3, 1991
SUBJECT: Party rules and primary election laws
T0: Senator Pat Pourchot
Attn; Jeanne Larson
FROM: John B. Gaquine

Legislative Counsel

You have asked about the relationship between party rules and the state's primary
election laws, The question is easnY answered: If therg is a clash between party rules
and election laws (e.9., the Party rules call for a dosed primary, and the election laws

provide for an open‘one), the party rules prevail.

This answer derives from a recent decision of the United States Supreme Court,
Tashiian v. Republican Party of Connecticut. 479 U.S. 208,55 U.S.LW. 4057 (1986).
In that case Connecticut |aw restricted. voting in a party’s primary.to registered
members of the party, and the Republican party wanted to oi)en_ns primary to
Independents as well as registered eE_ubhcans. The Court ruled in favor of the
Republicans, uolding that the Party’s Irst Amendment's guarantee of freedom of
association overrode” the state law.

IdeaII%/ state law should be amended to conform with party rules. (Sln Tashiian the
Republicans in the legislature passed a bill to open primaries to independent;, only
to have the Dill vetoed by the Democratic ?overn_or.) However, if that is not dong
the party rules neverthelgss control. A court, I believe, would cIear_I%have the power
to order the Division of Elections to follow procedures consistent with pa ly rules and
Inconsistent with the statutes. | also believe that even absent a lawsuit the lieutenant
ovemo; would be empowered to issue regulations reflecting the party rules, since

e lav/ Is clear on this point.

However, | should note a sqnlflcant difference between Alaska and Connecticut.
Connecticut bw required a Closed primary, and the only effect of Tashiian would
seem to be to require election officials to, give Republican ballots to,those indepen-
dents who request them, uswell as Republicans. In Alaska, however, implementation
of the Republican party rules would require a total overhaul of the primary process.

M ail Stop 3101



' Senator Pat Pourchot

April 3, 1991
Page 2

There would seemingly have to be two separate ballots Prepared one with
Republican candidates, and one with candidates of other parties. (If other parties
changed their ruIes to parallel the Republican rules, there would seemln ly have t0
be even more ballots repared) Thus, a court. might allow the lieutenanit governor
fo phase Ina new s stem radually. However, if the lieutenant governor décided fo
|mp lement party rules without a statutory change, | do not think that a court would
enjoin this, even given the magnitude ‘of the procedural change that would be
necessary.”

If | may be of further assistance, please advise.

éﬁ?ifé.plm
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MEMORANDUM

To:  Senator Pat Rodey, Chair
State Affairs Committee
From: Elizabeth Z|egiler Deputy Director

Division of ETections

Re:  Republican Party Rule
DATE: May 8, 1991
BACKGROUND

Since 1967, statewide primaries in Alaska have been conducted
as "blanket, open" primaries, with respect to nom|nat|on of
candidates for elective statewide and federal poI|t|ca offlces
Primary candidates are listed on a single ballot, rouge to et er
y.office sought rather than party affiliation.

Primary voters are not restricted to voting for candl a es who
corresponded with the individual's political party affiliation.

At its March 31, 1990 convention, the Republican Party of
Alaska (RPA) adopted a party rule change which would only dllo
registered 'Republicans and “nonpartisans to voto in tho RPA'
primary election which was scheduled to be held August 28, 1990.

Tho adopted rule is as follows:

"Only registered Republicans, registered Independents and
those who'stato_no preference of party affiliation shall be allowed
to voto in tho Republican primary oloCtion for Govornor, Lloutonant
Govornor, ,U.S. Senator, U.S. Reprosentativo, and mombors of tho

state Legislature.”

AIthou%h tho rulo is 5|Iont on tho subjoct,  tho RPA also
Intendod that any votor chango his™ dosignatod pa ty
affiliation * tho polls tho ate of tho rlmar}/ eloction.  Tho
stato took  ho p03|t|on that slnco arty filiation would
dotormino w.  her 'ono could voto in tho Republican pr|mary that
Party status .as a qualification for v0t|ng undor.AS 15.07.060, and
hat a voter must chango his or hor oxlIsting registration at loast
thirty days in advance” of tho primary.

- . BACKGROUND " *
-E. Zienlcr Div. of Elections



The RPA desired . that the rule he Implemented In time for the
1990 primary. The Division of E Iectrons0 (DOE) was notified of the

rule changes by Ietter on April 27, 199

Drscussrons ensued between the RPA and the DOE regarding
plementation. The division was concerned that given thé

rimar

gho ¥|me remarnrng before the primary, that the state would not
be abe preparé for the primary “or educate the voters or
election workers

In one of its meetrngs the RPA learned that it needed to
preclear" its rule cangre With te Voting Section of the
epartment of Justice, he RPA then made a submission to the
otrngi Section_ to whrch the state, formally objected in a June 15,
990 fetter. The RPA filed a motion for 4 preliminary injunction
June 11, 1990 which asked the court to enjoin thé state from
ducting the RPA'S primary in any manner other than provided by

D
V
1

on
con
Its rule CThanges.

U
The State opposed the RPA motron based on the its position
the State's duty to ensure e |ntegr|ty ang orderliness of
outwerghed the RPAs rrgRt to enforce its rule change,

could not be met if PA rule was enforced because” 1)
ent time remaingd before he August Prrmary to implement

and preclear its own changes heDOJ and 2) many
articylarly rural voters, would beconfused andpossibly
chised dué to the late change = In the rimary election
S. The U.S. District Court enred the RPA's motion for
e relief on July 13, 1990.
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RECENT DEVELOPMENTS

On March 21, 1991 the RPA resubmitted its party rule chan?
Department of Justice. In addition to Its previous rufe
t added five more rules adopted at a special convention

|
rlier that month.

ar
ho RPA, through its atto ey Jacobus requested that the
eclear tho five additional uI

. Two aspects of tho rules serrously concerned the DOE. . One,
ntitled tho "Rulo to Maximize Voter Partjcipation .in tho Primary
loctions," would allow those voting in the Republican primary to
oto in othor primarios, unless prohrbrted by another party's riles
r stato or foderal statute.

Socondly, tho party also submitted its provious rules and
ocified that votors could change thoir party affiliation on tho
y of tho oloction. .

. Tho DOE submitted its_comments to tho DOJ May 1, 1991 Tho
division objocted to tho RPA's Intont to a'llow votors to chango

to tne
change,
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their registration less than 30 days before the election and
part cuIarIy to allowing voters to vote in more than one primary.

The DOE is also concerned about rules pertaining to candidacy
that would require the division to check with the party on whethet
the candidate is a party candidate, Th|s rquwement could
interfere with .last minute candidate filings if par ){ approval s
necessary. This issue will be taken up with he party.

The DQJ 60-day deadline for preclearance of the Republican
submission is about May 20, 1990. ~ If the DOJ Preclears the rule
changes, then the DOE will submit its implementation plan. The DOJ
also“has 60 days to review and preclear this material.

DIVISION OBJECTIVES
Tho division does not obg’)ect to any party s right to limit its

right of association to members of itS own art}/ or nonpartisan
voters, but it will not allow its procedures for ensuring tho
integrity of elections to be jeopardized.

At this time the division s working on its  plan for
implementation. We are analyzing the effect of the prlmary rule
change on 1) voter registration 2) absentee balloting 3) election
worker training 4) ballot preparation 5) data procéssing and 6)
vote counting procedures.

The division intends to implement this rule with the least
amount of interference to existing procedures.

PROBABLE COSTS

Last year tho division estimated that costs may he as much as
$500 000 to imploment the RPA primary rule change his ftqure was
ased on the need to react quickly to a_possib un avorabe court
etermination just months before tho primar E had already
onducted its election worker tratntng in afl 438 precmcts around
ho state and this would havo had e duplicated. Additionally,
he Da IuVoto countln? program would havo necdod a major expenswe
evision. Acontract was lot to Data Grou? Alaska, Inc, design
ho ncodcd programming changes. This contract tofalled $65 000.

The DOE does not anticipate the htétEh IeveI of expense that tho
division estimated last gear will modify its oloction
training program to include the RPA rulo changes and will redo its
documents to rofloct tho rulo chango, Man?é ose documents will
rltre(e uoIreodwslon anyway hecauso tho Groon arty of Alaska must bo

b
d
C
t
t
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The division ostimatos that tho rulo chango will roqulro tho
following FY 92 6 93 oporat.ing budget expenses:

Ballots . $60,000
Advertising $25,000



DataVoto 15,000

Printing 25,000 _

Election Wor. $40,000 (if voters allowed to voto in other

primaries) ,

Total $165,000

These figures are subject to change once the division
completes its™ analysis of “necessary. changes. The division
anticipated these additional costs in its FY ™92 operating budget.

STATUTORY CHANGES

_The DOE prefers that the Legislature amend the election laws
dealln% with “issues relevant to “conductin _prlmar¥ elections as
opposed to operating under emergency regulations. The division is
now working with thé Department of Law concerning these changes and
anticipates that it will have draft language™ to the House and
Senate’ State Affairs Committees as soon as the DOJ precloars tho
RPA's and DOE's submissions.

It is preferable that the division have statutory authorjty
place by early s?_rmg of 1992 in order to avoid implementation
e

in
by emergency reqgulation™or another lawsuit by the party.



Notice of Adoption
of Emergency Regulations

As required by AS 44.62.250, notice is given that under
the authority of AS 15.15.010, the Division of Elections
adopted the following regulation as an emergency
regulation:

6 AAC 27.165:

Establishing the authority of the director to require a
voter to verify the physical location of his or her residency
by means of attestation in order to qualify to vote in: 1) a
municipal incorporation election or 2) a local option election
conducted by the division.

This regulation took effect May 1. 1991, immediately
upon the filing with the Lieutenant Governor, as provided
by AS 44 62.180(3).

This action Is not expected to require an increased
appropriation.

Copies of tho regulation may bo obtained by writing to
the Director of Eloctions. P.O. Box AF. Juneau. Alaska
99811*0105.

Notice is also given that the Division of Elections mtonds
to make these regulations permanent undor AS 44.62 260.
and any person interested in presenting written statements
or arguments relovant to the achon proposed, may do so
Wrttlen statements may bo sent to the Director of Elections
at the address indicated above, so that they are received
not later than June 1. 1991.

DATE: 5/2/91 Chariot Thickstun

Juneau. Alaska Direclor
«0 ®<N0
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IVISION OF ELECTIONS

UNEAU. ALASKA 09011-0105
PHONE (907 *654811

OFFICE OF THE GOVEIINOII

DIVISION OF ELECTIONS
POSITION PAPER ON PRIMARY CHANGES

The United States Supreme Court has held that political
parties have a Constitutional right to free association and can
determine who can vote in their primaries.

The Division of Elections position is that this right must be
tempered with tho division's right to maintain the integrity and
orderly conduct of state elections.

In light of tho decisions of the Democratic, Green and
Republican Parties, it appears that the voters of the state may be
confused as to who can vote for what candidates. The Division's
goal is to create a voting situation that makes it as easy as
possible for people to vote in the primary and know that his/her
vote will be counted.

Tho Division proposes that any legislation regarding tho
primary Include tho following language:

1. Parties must inform the Division of Eloctions of any party

rulo changes that impact the conduct of tho primary by
March 1 of any eloction year.

2. Votors may chango their party affiliation at tho polling

place.

3. Avotor may voto only ono ballot in tho primary oloction,

Tho Division has includod a fiscal noto which estimatos that
the primary changes will costs about $450,000 to tho state. This

-32

DIV. OF ELECTIONS POSITION PAPER

OTAAM



is only an estimate. When the Division prepared its affidavits for
the 1990 lawsuit with the Republican Party, the costs were
estimated at about one million dollars due to the fact that the
party wanted the state to implement its primary in time for the
1990 elections.  With proper notice, the state can plan more
effectively, but the attached fiscal note is far from absolute.
There may be additional costs due to the increased ballot order,
printing and data programming that will not be apparent until we
actually start the process.

In conclusion, while the Division will implement any parties
rule changes, we are concerned about the costs. The burden to the
.voting public and the costs to the state may outweigh the benefits
to the political parties. Frankly, we believe that if the parties
desire to select their own candidates they should do so privately
by the convention system.



DRAFT INSTRUCTIONS TO VOTERS

BALLOT CHOICES AVAILABLE
INAUGUST 25,1992 PRIMARY ELECTION

The BALLOT EXAMPLES TO THE RIGHT DISPLAY THE
BALLOTS AVAILABLE TO ALL ALASKA VOTERS, WHETHER

REGISTERED TO SPECIFIC PARTIES, OR REGISTERED NON-

PARTISAN, "Other," or "Undeclared.”

You may select one ballot only. You may vote
for only one candidate in each contest.

The deadline for voter registration, including an
ADDRESS CHANGE, 1S 30 DAYg BEFORE ELECTION DXY,
or July 26,1992, for this Primary election.

AS 1505010
NOTICE:
Alaska law prohibits Election
BOARD WORKERS FROM DISCUSSING, ANY POLITICAL
PARTY. CANDIDATE OR ISSUE WHILE ON DUTY.
AS 1515160
Further, during the hours the
POLLS ARE OPEN, A PERSON V\/H(? IS IN THE POLLING

PLACE OR WITHIN 200 FEET OF ANY ENTRANCE TO THE
POLUNG PLACE MAY NOT ATTEMPT TO PERSUADE A
PERSON TO VOTE FOR OR AGAINST A CANDIDATE
PROPOSITION OR QUESTION.

AS 15.15.170

ATTENTION VOTERS

PRIMARY ELECTION
TUESDAY. AUGUST 25.1992

ol TOTeTRCSITONE  Fo AT
ALAS

IFDENCE A&J@ﬁ%&%

e e

4h
TOP Q top C

OFFICIAL PRIMARY OFFICIAL PRIMARY
ELECTION BALLOT ELECTION BALLOT

mi rjtnM p iixnx k>«

AL

Prirrsaw ehon Pr%%lgéé%

ALASKAN IMPENDENCE REPUBUCAN

DEMOCRAT
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PROCEDURES FOR PARTY PRIMARIES IN OTHER STATES

ALABAMA ao of: 5/11/90
TOTAL 2,294,193

PartyNPrlaarlos: _ _

. Mo record of partg is kept by the Stato of Alabana Elections
Division. A wvotor need only dsclars either Deaocrat or Republican
at tho polls and he will bé given tho corresponding bhallot.

ARKANSAS as of: 5/1/90
TOTAL 1,171,027
Party priaarios;

12 ;

In the stato of Arkansas, votors are not required to indicate
a party prsfarsncs, however, the state baa only two official
parties: 'Deaoc-at and Republican. Thoro is no staté-wide standard
for holding party prinarios— each county is responsible for its
own procedure. “In counties where joint priaarios are held, tho
votor oust requost to voto oithor Republican or Deaocrat.

CALIFORNIA

Deaocrat 49,941
Republican 39.20%
Anorican, Independent 1.17%
Libertarian .36%
Peace 6 Froodoa .34%

Party priaarios:

At tho priaary the votor aust requost a hallot for tho party
with which he is affiliated. _In tho California priaary thoro are
five such partios which participate (see above). If a voter is not
a aeaber of ons of thsss five parties, h# aay only voto for non-
partisan candidates and for or against ballot propositions and
othor issues, otherwise the non-pSrtisen votor must wait until the

%enoral election. If a voter wishes to request a priaary eloction
allot for a party of which he is not a aeaber, he aust thange his
affiliation at least 29 days prior to the state-wide eloction.



Democrat 681.306 - 39%
Republican 468,517 -21%
Minor Parties 972
Unaffiliated 577,071 - 33%
TOTAL 1,727,866

Party primaries: _ _ _ _ _ _

.~ Oply Donocrats may vote in Democratic primaries; in Republican
primaries for some oftices, both Republicans_and voters who are
unaffiliated with any party aay vota. These offices are:
Govornor, Lt. Governor, Secrefary of State, Troasuror, Comptroller,
Attorney General,, U.S. Senator, and U.S. Representative. In
Republican primarias for auch offleas as state legislator, city
mayor, or city council member, only Republicans aay participate.

PILAHASIS as of: 11/88
Democrat 125,297  43%
Republican 110,301  38%
Othor 58,095  20%
TOTAL 293,693

Party primaries: _ _ _ _
Only Democrats _ma& voto in Democratic primaries, only
Republicans say voto in Republican primarias.

PISTRIgX-Qf .ranmaiA

Democrat 214 283 - 79%
Ropubllcan 25,194 - 9%
Statehood 2,054
Independent 33,695 - 12%
Other Parties 174
TOTAL . 275,400

Party primaries;

In tho District of Columbia primary, the Democratic,
RePubhcan, and Statehood parties each have & separate ballot. A
voter oust bo a member of the party for which ha requests a ballot.
If not, ho must chango his affiliation at least 30 dayi prior to

tho election.



ELQR1EA

Democrat 3,037,978 - 531
Republican 2,312,735 - 40%
Othor 400,441 - %
TOTAL 5,751,154
Party primaries: :
Avoter ustt be a member of the party for which ho requests

m
a ballot. If not, ho must change his affiliation at leant 3 darXs
prior to tho election. If a rfun-off election should occur,  the
voter aay not cross parties. Voters affiliated with political
parties other than Democrat and Republican may only vote in the
genoral election.

SIQESIA as of: 11/88
TOTAL 2,941,339
Part rimaries:

pr

“No record of party is kept by tho Georgia Elections Division.
Acitizen need only bo’registered to participate in oither primary.

KENTUCKY

Deaocrat 1,233,230 -63%
Republican 538,859 - 30%
No Proferonce 41,151 - %
Othor 13,259
TOTAL 1,826,499

Party priaarigs: _ _

A'votor in Kentucky oust be a somber of oithor the Republican
or Democratic party in order to voto in the priaary oloction, If
he is not he aay only vote in tho genoral election. If he should
wish ~to changé his golltlcal affiliation after the ?ene_ral
election, it will not becoae effective until after the following
priaary oloction; until then his status will ho listed .as non-
Barnsan. However, if a voter chooses to chango his affiliation
etween the dates of the priaary and general elections, his P_arty
status will becoae effective by the date of the general election.



ILLINOIS
TOTAL 6,014,961
Party priaarios:

No record of party is kept by the Illinois Board of Elections.
However, voters must declare a party to vote in a primary election.

INDIANA as of: 1/90
TOTAL 2,839,561
Party prrmarros

record o
Board Voters pa
either primary at

pr is kopt by the Indiana_ State Election
hc pate in primaries by requesting a ballot for

polls.

f
rt

|OWA as of: 5/1/90
Domocrat 549,176 - 37%
Republrcan 477,375 - 32%
No Party 475,861 - 32%
TOTAL 1,502,412

Party primaries:

Aregrstered votor ma% vote in any primary, However, if ho is
not already a nombor of tho arty in"whoso primary he wishes to
voto, ho must declare at tho po

MASSACHUSETTS as of: 2/90
Democrat 1,390,785  44.22%
Republican 424 800  13.50%
Unonrollod 1,328,863  42.26%
TOTAL (as of 10/89) 3,268,017

Party prrmarres
Voters may choso to vote in either primary rogardless of their
party affiliation.



MISSISSIPPI as of: 5/80
TOTAL 1,595,826

Party prlmarles :

record of partY |s kept bP/ the State of Mississippi
EIectlons Division.. In |rst of the two Mississippi E)rlmarles
a voter requests either a Repub ican or Democratic ballot. In the
secotnd primary the voter most vote the same way; he cannot cross
parties.

NEVADA

Democrat 202,343 - 46%
Republican 192,155 - 43%
Non-Partisan 48,941 - 11%
TOTAL 443,439

Party primaries:

Only Democrats aay voto in_the Democratic primary, only
Republicans may vote in ‘the republican forlmar Non-Partisans may
not vote unless they change the|r affiliation at least 30 days
prior to the primary.

NEW HAMPSHIRE as of: 5/24/90
Democrat 197,409 - 30%
Republican 252,720 - 39%
Undeclared 199,651 - 31%
TOTAL

Party prlmarles

On the da of the primary, a votor, regardloss of party
declaration, Y request a ballot for oithor primary. Tho votoT
then automatically becomes a member of that party in whose primary
he participated.



NEW-JERSEY

Democrat 1,199,098 - 32%
Republican 787,822 -21%
Unaffiliated 1,727,107 - 46%
Independent 4,571
TOTAL 3,718,598

Party primarije

es:
Unaffiliated and independents cannot vote in party primaries.

NEW, YORK

Democrat 3,904,183 -47%
Republican 2,640,179 - 32%
Right-to-Life 23,973 - 1%
Conservative 113,756 - 2%
Liberal 61,101 - 1%
Non-in-Roll 1,502,641 - 18%
TOTAL 8,255,833

Party Prrmarres

a candidate is runn for an office unopposed, no primary
for that office is held. Part nominates no candidates foT
a specific office vaoters reg ered under that party will not
participate in tho primary for that offico. If a voter wishes to
change his affiliation, he must have done so prior to the previous
general election.

OHIO

Democrat 1,802,977 - 31%
Republican 1,165, 141 -- 20%
Independent 2,814,895 -49%
TOTAL 5,783,079

Party Primaries: _ _

A votor must declare a party Serther Democrat or Republican)
at the polls on oloction day. ‘“Independents who don't declaro ‘a
party nay not voto.



BHgDE-ISIAHD as of: 11/7/89

TOTAL: 536,406

Party prlmarles
No official record of party is kept by the Rhode Island
Division of Elections. . However, Whilge a voter may vote in either

primary,  whichever primary he participates in “will act as a
declarat|on of pary His" party affiliation is then handwrjtten
on the original votér registration form/c rd. 1f the voter wishes
to vote In"a party primafy different from 'hls affiliation, he must
disaffiliate at feast 90 days before that primary is held

SOUTH CAROLINA as of: 4/4/90

TOTAL 1,290,869

Party primaries:

No record of party s, kept by the South Carolina State
Election Commission. “A citizen need only be registered to
participate in either primary.

TENNESSEE as of: 12/89
TOTAL 2,521,996

Party prlmarles

record  of party is kept Dby the Tennessee Elections
D_IVISIOH A citizen need only Dbe registered to rarticipate in
either primary,

TEXAS as of: 3/15/90
TOTAL 8,285,308

Party prlmarles

record of party is kept by the Texas Elections Division.
On tho day of the primary oloction a registered votor votes at
either a emocratlc poll "or a Republican "poll._ These polls are
either located together or at separate sites.* Each party controls
Its own primary. = In the evont of a run-off oloction, Voters may
not cross parties when they vote in the second election.
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M EMORANDUM

Toj epresentative Eugene Kubina, Chair
use State Affairs Committee

aska State Legislature

Fromi Elisabeth A. ZieP_Ier, Deputy Director
vision of Elections

I
1I‘fice of the Governor
Datoi November 12, 1991
Subji Effect of Primary Rule Changes on Elections

The Division of Elections has reviewed the changes made by
the House State Affairs Committee to HB 327, Relating to prlmtahr%/

elections. W are very pleased with the result and thank
committee for its response to the Division's prior testimony.

R
H
A
E
D
0

Since the committee last met in late September, the Division
has asked the political partlos to submit their party rule changes
to the Department of Justice (DOJ) for preclearanct. The DOJ
preclearance, process takes at least 60 days. Today the Division
will be sending certified letters to the Democratic Party of Alaska
and Green Party of Alaska requesting that they “get their
?reclearance submission in by December 15, 1991. This will ensure
hat the state has the righf to implement the rule changes. The
Alaska Independence Party” will also_be sent s letter réquesting
that It indicate if their members will make any rule changes.

As the Division has continued to analyte the ramifications of
changing elections operations to |mPIement the party rule changes,
we nave found that some of .our_sta]tu orty requirements fannot bo mes
without tho abtlity to bogin implementation of the rule changee a
soon_as possible. ~ ror example, under AS 15.20.061(bh) and 6 AAC
25.650(b)(1) regarding. absentee voting by mall and permanent
absentee voters, the Division is required to send out its absentee
ballot applications to absentee voters and allow the voter to
request all ballots that are available during one calendar year.
As you are aware, the Division conducts REAA and CR5A, municipal
incorporation and local liquor option elections year round. he
Division, has. met these requirements by sending "out an absentee
application in_ January for all elections. An absentee voter can
direct the division to send him or her all ballots that the voter
may vote on that year. With the primary changes, the Division
would be required” to Inform the voter that a° certain type of
primary ballot is available to the votar because of his “or her



party affiliation and ask tho voter to make a ballot choice. We
will not be able to give the voter thii information on the
application In January because two parties that have changed their
rufes and have not had them precleared in time for this deadline.
Additionally/ there is no legislation in place to allow the
division to make needed regulatory changes in time,

As 15.20.207_ requires the Division to_ train election workers
In all precincts in even numbered years. The Division begins this
tralnln% in early spring. The election workers have to know the
rules ot the election to effectively do their job and to alleviate
chaos at the polls. When the Division was sued in 1990 by the
Republican Party of Alaska ovtr the implementation of its party
rule changes, the Division staff testified that |t was crucial that
the election workers know the new primary rules during the election

training session.

The four regional election supervisors are responsible for
conducting the trdining. It is not prudent to have the supervisors
out of their offices any later than June because of the need to
manage the tasks necessary to conduct the primary in their regions.
This ‘'management deadline "cannot be changed espeéecially in light of
the additional duty to redraw precinct lines and educate voters as
to their new districts and precincts due to reapportionment.

Because the Division must uphold the integrity of the election
rocess and ensure that all types of voters be ‘tredted equally, the
ivision proposes that [t romul%ate regulations under its general

authority granted by AS 15.15.010.

These regulations would adopt the procedures outlined HB 327,
|l|JdIn_g one ballot per voter and the abllltfy”to change party
0

i
iliation at the polls, and would Include the owing addltloni

nc
aff

~ Absentee voter applications would bhe sent to voters to
coincide with parties precleared rule changes.

The Division has hean advised by the Attorney Oeneral'e Office
that regulations can be implemented "because the U.S. Supreme Court
in Tashiian v. Republican Party of Connecticut. 479 U.S. 208 (1986)
gives the parties tne right” to choose who can vote in ‘their
primaries. Once a political party decides to pass a rule which
|mpdlements its associational rights, statutes to the contrary are
void.

The Division requests that It work in tandem with both the
House and Senate State Affairs Committees. Even though the
Division will adopt procedural re?ulauons necessary to effectively
manage the primary election, statutory changes are still required
to conform to the constitutional requirements imposed by the
federal courts.

The Division will send these draft grocedural regulatione to
both the House and Senate State Affairs Committees for review.



NEWS RELEASE

STATE OP ALASKA
8%:%5)?% LIEUTENANT OOVERNOR FOR INFORMATION CONTACT!
it BRENDA WILCOX
JUNEAU, ALAS%A 99111-001) \BRENDA WILCOX
JOHN B. «JACK* COCHILL .
44))50
LIEUTENANT GOVERNOR oAx g% 46%*)5)64
LTG: 92-014

COGHILL RELEASE STATEMENT REGARDING OPEN PRIMARIES

— JUNEAU
Lieutenant Governor Coghlll made the following statement rogarding

the state's 1992 primary election today. "After receiving the
requested Attorney General's opinion regarding the U.S. Supreme
Court's decision on the Tashjian case, the Division of Elections
will uphold the current blanket primary law except where party
rules require separate treatment.

The Division of Elections, the Department of Law, and affected
parties will be promulgating regulations to meet the participation
requirement of the individual partlos. Those partioa not wishing
to closo their nominating process will be admlinlatorod undor tho
existing blanket primary law."
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M EMORANDUWM
Date: 2/18/92

To: Representative Gene Kubina
Chairman, House State |, s Committee

From: Chariot E. Thickstun/'"A.
Director, Division olrElections

Enclosed is a revised fiscal note for $95.0 thousand, that
replaces the incorrect fiscal note for CS HB327 for $633.5
thousand, Relating to Primary Elections in the House State
Affairs Committee.

I apologize for any inconvenience the incorrect fiscal note has
caused the members of the committee. Since our budget request
was approved by the Office of the Governor in November of 1991,
the fiscal note should have reflected only the additional costs
incurred as a result of the changes made since November at a
total of $95.0. The enclosed fiscal note reflects the breakdown

of the additional costs.

Should CS HB327 pass, the Division of Elections plans to add this
amount to our budget request for the Fiscal Years 1994, and

thereafter. This enclosed fiscal note's request is for the
current fiscal year '92, as, contingent upon the bill's passage,
the funding will be utilized before July 1, 1992.



STATE OF ALASKA

1992 LEGISLATIVE SESSION

Revision Oate: 02/18/92

Title: Relating to Primary Elections

Sponsor:  Home State Affairs
Requestor: House State Affair*

Eapendftures/Ravenucs:  (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPHENT
LAND | STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENLE
AKO SOURCE:

FUNDING:  (Thousancs of Dollars)

GENERAL RND
FEDERAL RUNDS

OTHR
FIND SOURCE:

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEVPCRART

Estleate of current vear Impact:
ANALYSIS: éAttach a separate page If necessary.)

See attache

Prepared by: ~homo Jem Jcnnson. Aa»inlstrat*ve o**icor
S

Division; ~ fleer'm
Approved by Coamssloner:

Ft 92

95.0

95.0

o O o

95.0

Ajency:  0***0 o< I»e Soyem?- A
leg. flrv.. t'egisf'ative Sponsor* Reoiestor, >*/?»!, Cov. legla. Ofe., 1 Impacted Agency(ltt).

Distribution (by preparer):
lev 10/02/91

P

FISCAL NOTE
BILL NO. CS HB 327
Amended Fiscal Note

Department Affected:  Office of the Covernor-tlectlons
BRU: Primary and General
Component: Primary and Ceneral

COWONENT SERIAL NO.

rr 95 rr 9%« rr 95 FT 96 rr 92
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 c 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 | 0 | 0 | 0 | 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 3
0 0 0 0 0
0 0 0 0 0

AV Phone:  465-1611
Datej 02/18/92
Ll &nl / - /

Raje Tt



FISCAL

STATE OF ALASKA
1992 LEGISLATIVE SESSION
ANALYSIS:  (continued)
Contractual Service*:

73100 Professional Sarvlccs

Contract
73500 Advertising, Printing, and Binding

Statewide Advertising of Primary
and Precinct Changes

Ballot Printing for Semi-Closed
Primary Party Ballot!

Total Contrsctual

Total Additional Costs of Implementing Primary Changes

NOTE

DILL NO. CS HP 327

150

20.0
60.0

95.0

95.0 Thousand

The difference between this revised fiscal note dated 02/18/92 for $95.0 thousand, and the original fiscal note which was attached
to MB 327 after the bill's submission 09/20/91 In the amount of 1437.7 thousand la as follows:

The U37.7 thousand reflected the cost of 3 ballots in the primary. The Division included the known ballot cost scenario In Its

fT '93 Budget Increment request.

The S95,0 are additional costs associated with All possible ballot scenarios that were yet unknown at the time that the Olvislon

prepared Its FT "93 Budget.

SD297.FN

Pag® 2 of 1



‘MEMORANDUM State of Alaska

Department of Law

Elizabeth A. Ziegler December 3, 1991
Deputy Director
Division of Elections 663-92-0209

Office of the Governor

465-3600
tel »0

mplementation of
|

|
suoject c osed primary

procedures

FRGV' L. Baldwin

Assistant Attorney General
Governmental Affairs-Junoau

You requested our advice concerning a numbci of issues
that are related to proposals by the major political parties in the
state to close their primaries to members of competing political

parties. Because you need this memorandum to help prepare for a
meeting of the House State Affairs Committee to be held on
November 13, 1991, we limit our opinion to your question concerning
the power of the director of the division of elections to implement
a closed primary by administrative regulation. It is your intent
to administer a primary election that is consistent with the right
of free association accorded to political parties even if

provisions of state law applicable to the administration of primary
elections permit a voter to cast a ballot that sets out candidates

without regard to party affiliation.

You propose to establish new primary election procedures
at the earliest possible date. You would like to implement new
primary procedures early in the 1992 general election year.
Howovor, your timetable may be too aggressive to assure that tho
new procedures are properly supported by statute and regulation.
The legislature would be wunable to convene, consider, and enact
amendments to the election code if there is not sufficient
authority to accomplish your goals.

Your concern is whether the director nay proceed in the
absence of amendments to the <c'ection code to chango primary
election procedures and prescribe the form of the ballot so that
the political parties control who may nominate candidates. We
believe that it is prudent for the division to expeditiously pursue
a resolution of the closed primary question both legislatively and
by administrative means. Unlike tho previous administration, you
wish to acquiesce in tho desire of a political party to nominate
candidates using a primary ballot that may bo voted only by persons

admitted by tho party. While wo bclicvo that there remains some
question os to the proper interpretation of tho rules of the
Republican Party of Alaska, you can clarify this interpretation
through tho adoption of administrative regulations. Howovecr,

before this can be done, it must be determined whothcr the division



Elizabeth A. Ziegler December 3, 1991
Our File /: 663-92-0209 Page 2

has sufficient authority to adopt regulations that establish a
closed primary election.

Existing law requires the division to prepare the primary

ballot in a certain manner. The election code provides:
The primary election ballot shall bo prepared and
distributed by the director in the manner

prescribed for general election ballots except as
specifically provided otherwise for the primary
election. The director shall place tho names of
all candidates who have properly filed in groups
according to offices filed for, without regard to

PaKfcY—fIf FIJULFItjgji.

AS 15.25.060 (emphasis added). The foregoing provision appears to
preclude the use of separate ballots that are limited solely to the
candidates of a single political party. It must be remembered that
this provision was added to the election code to end the practice
of presenting a ballot that, required voters tovote only for the
candidates of one political party. Elsewhere, the election code
grants the director of tho division elections the power to

prepare all official ballots to facilitate
fairness, simplicity, and clarity in the voting
procedure, to reflect most accurately the intent of
the voter, and to expedite the administration of
elections.

AS 15.15.030. The code also grants the director the power to
"determine the size of the ballot, the type of print, necessary
additional instruction notes to voters, and other similar matters
of form not provided by law." AS 15.15.030(1).

The provisions of tho eloction code that are specific to
the form of the primary election ballot are probably void when the

members of a political party desire to restrict those who may
associate with them for the purpose of nominating candidates for
public office. The United States Supreme Court reaffirmed the
First Amendment rights of political parties to be free from
statutes that restrict their powor to associate with whomever they
wish when nominating candidates. Tashiian v. Republican Partv of

Connecticut. 479 U.S. 208 (1986).

There appears to bo no overriding state intorost that can
bo orticulatcd to porpotuato an opon primary system when recognized

political parties adopt conflicting rules. However, it is unclear
how tho Tashiian decision will bo applied to tho typo of open
"blankot" primary requirod by existing state law. It is possible,

though not probable, that a court would find that an opon "blankot"



Elizabeth A. Ziegler December 3, 1991

our File /: 663-92-0209 Pago 3
primary does not burden associational rights. Until thoro is a
federal case on point, this eventuality cannot be ruled out. It in

also possible that AS 15.25.060 can be construed to apply only when
political parties have not exercised thoir constitutional rights to
limit access to tho nominating process. One thing regains certain;
it would be advisable to amend AS 15.25.060 to allow for tho
implementation of associational rules of political parties that do
not infringe upon legitimate state interests in the administration

of elections. .

Even though Tashiian places heavy emphasis on the
associational rights of political parties, wo believe there may bo
an overriding state interest in having tho parties act promptly and
with clarity in the way they define who may associate with them.

The U.S. Supreme Court has acknowledged that "it 1is <clear that
preservation of the integrity of the =electoral processis
legitimate and valid state goal." Rosario v. Rockefeller. 410 U.S.
752, 761 (1973); see also, American Partv of Texas v. White. 415
u.s.767, 779 (1973). State law may interfere with a political
party's internal affairs when necessary to ensure that elections
arc fair and honest. Storer v. Brown. 415 U.S. 724, 730 (1973).

Wo reviewed a draft committee substitute currently under

consideration by the House Stato Affairs Committeo. This bill
would require political parties toadopt and deliver any party
rules that would materially affect the nominating process by March
1 of the primary election year. Tho purpose of imposing a deadline
for action is to permit preclearance of the <chango in voting
requirements by the U.S. Justice Department, allow forvoter
education, and give adequate time to the division of elections to
iroplemont the changes. While these interests appear to bo
compelling, it is possible that a minor, recognized political party
could contest the validity of tho March 1 dato. Thoro is precedent

for the proposition that early deadlines for the declaration of
candidacy improperly restrict free speech ond associational rights
of nonparty candidates. Sigler v. Stato. 3AN-88-8695 (Alaska
Supor. Mem. of Docision, Sept. 12, 1988). The harm encountored in
Sigler was that the early declaration date improperly distanced
nonparty candidates from the time of spirited public debate and tho

resultant attention of voters. Perhaps a minor recognized party
could argue that it should bo allowed to adopt rules which permit
it to nominate candidates by convention held at or near tho filing
doadlino for candidates for reasons similar to thoso advanced by
Slglor. Wo boliovo that tho concept of a deadline is supportable

as a reasonable burdon calculated to promoto tho doctoral process.
However, tho division must fully document reasons for tho cut-off
date. Tho documontation will bo ossontial in upholding tho stato's
burden of proving that there is basis for tho restriction.

a
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Based on tho foregoing, we conclude that existing
provisions of tho election <code specifying the content of the
primary election ballot are not operative when a political party

opts to close its primary. In the absent® of a specific statute,
sufficient authority exists for the director to administratively
implement now procedures for a closed primary. The basic standard

applicable to the power of an administrative agency to adopt
regulations is sot out in the Administrative Procedure Act (APA).

The APA provides:

I f, by express or implied terms of a statute, a
state agency has authority to adopt regulations to
implomecent, interpret, make specific or otherwise
carry out tho provisions of the statute, a
regulation adoptod is not valid or effective unless
consistent with tho statute and reasonably

necessary to carry out the purpose of the statute.

AS 44.62.030. The director is given broad legislative power to
adopt administrative regulations. She may "adopt regulations under
the Administrative Procedure Act (AS 44.62) necessary for the
administration of elections.” AS 15.15.010. Given our
determination that Tashiian makes AS 15.25.060 inoperative under
certain conditions, it appears that AS 15.15.010 grants sufficient
authority to implement a closed primary by administrative
regulation. See, e.g.. Denardo v. State. 741 P.2d 1197 (Alaska

1987) (regulation requiring independent gubernatorial candidates to
submit nominating petitions signed by one percent of qualified
voters held to be valid when adopted after court found statutory

requirement void).

We would be remiss in our duties if wo did not point out
that contrary legal arguments could be made. It could be argued
that tho existence of AS 15.25.060 makes it plain the legislature
did not intond to commit the formulation of the primary ballot to

agency discretion. Support for this argument can be found in
AS 15.15.030(1), which allows the director to determine matters of
ballot form "not providod by law." Tho intent to commit 1j agency
discretion is a necessary oloraont for determining whether a
regulation is valid. Kollv v. Zamarollo. 486 P.2d 906, 909 (Alaska
1971). We believo that a court would dofor to the broad grant of

logislativo rule-making power conferred by AS 15.15.010, especially
if tho legislature fails to omend the election codo after given a
reasonable opportunity to do so. However, tho fact that tho
regulations could be questioned justifies tho offort to have tho
legislature take action to amend tho election codo.
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MEMORANDUM State of Alaska
\Department of Law

O Hon. John D, "Jack" Coghill February 28, 1992
Lieutenant Govornor .
hemo  663-92-0407

tilmo  465-3600

sugiccr  Whether the Taahjian case
requires implementation of
L tho Republican Party rules
mow Charles E, Cole ~
Attorney Genoral

You have asked whether the state must modify its primary
election to implement rules adopted by the A aska Republican Party.
These rules conflict with state ele t| n law by limiting the voters
who can participate in the selection of Republican nomlnees at the
Emmar election. We believe that, | light of recent decisions of
he United States = Supreme Court, the Pirst and Fourteenth
é}metnhdergeent? tloesth o United Statos Constitution requ |re implementation

u

| State.|aNand.Repuincan Party rules

Alaska has a "blanket" primary, in which all votors
the nominees of all parties. 1/ " Under AS 15.25.010 —
130, all candidates of aII political partios run_ on one
, and any rogisterod voters, ?ardless of party affiliation,
or any candidate. The only restriction is that votors
nly one vote for each offico on tho ballot. Tho party
rocoiving tho most votos is placed on tho genoral

allot as the partys nomineo for that office.

~ . In 1990, the Republican Party of Alaska adopted a rulo
providing that

(oJ nly [og |storod Republicans, registered
Indepe ndents [clc], and .those who state no
preferonco of party aff|I|at|on shall be allowed to
vote in tho Republican r|mar§ oloction for
Govornor, L|outonant Governor Sonator, U.S.

f
0
b

1/ In a blanket primary, all votors rocoivo tho saso ballot, and
may voto for ono candidato for oach office, rogardloas of Party

In"an opon primary, a voter may voto for candJdatos of only ono
party, but may chooso which party regardless of affiliation, ~ In a
¢losod party only voters affiliatod With ono party aay partic cipato
In that pd tys primary.  Slil Noto, Primary Flections and th*t

CO||((EC€§I* ej Eight ou fxcclsn.fli AllfldAtiOa, 94 Yalo L.J. 116 117
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Representative, —and  members of the State
Legislature.
After the 1990 general election, the party adop
|

ted
several related rules, and subn1n ed all of its rules to the United
States Department of Justice rccloarance, as required hy the
federal Voting Righto Act, 42 U .C. § 1973c. The Department of
Jus tico approved them, and the party submitted the rules to you in
May 1991.

These rules _aro obvi ously incompatible vith the stato

blanket pr|mary lav. That n ompatibility has given rise to your

opinion request.

Il Tashiian and Democratic Party v. Wisconsin

in Tflflhjlan v..-Republican Party of Connecticut, 479 U.S
208 (1986), {L Lpreme olirt rocognizdd that he associational
rights of political parues as Froected by the st ndmen
an take priority over stato election lavs aab4lan»
publican” Party of Connecticut had adopted a pa
naffiliated voters to_ voto in the party's pri
nflicted _vith Connecticut statutes, vhich

ry Thus, those statutes limited the

rty may invito to participate in t
the” Party's candidates." 479 U.S.
Tho Court did not find tho
s. Accordin
nconstitut

u
octod, by
st

I
a
Pa

o — C)_
—_—

Connecticut's preferred justification
rulo vould possibly rosult in groater
purchaso of voting machlnos, trainming of
tially for printing™ of additional baHgt
18. "It further found that *(0 State's
sts in preventing votor confusion and providing

O_O
O

2/ Because 0f the shortness of time betvoon tho party S adopt|0n

of the rule and tho 1990 Hr|aarY election, the state "declined to
implement tho rulo for ¢ oction. The stato successfully

dofondod a fodoral court lavsuit initlatod by tho party. ooyio v.

State. No. A90-248 Civil. Tho district court denied tho party's
satlon for a preliminary Injunction, requiring the state to give
g;f?ﬁg E%rtge party's rulos. Tho case vas subsequently dismissed
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for oducatod and responsible voter decisions in no respect ‘make it
necessary to burden the [Partysj rights.*" 1d. at 221-22.

. Tho Party rulos in question hero aro different from those
lan. in thiat the Alaska Republican Party seeks to narrow
[d of voters who may participate in ohoosrn% Republrcan
S. However Democratic. Party v, Wrsconsrn 50 107
_ (on e of the major underprnnrngs of- Tashiian). did a r S
10 nvoIvrn%V party rule that was more restrictive tha
1SC t % reside

[ choos

—_—0 = =
[do) D
NN

N

{
atute onsrn concerned that sta presi a
eIectron While Wisconsin law let the p es. choo
f selecting delegates to the natronal conventions of th
arties, 1t required that th oso del eqates voto accordrng
omo. of tho stato’s ooen residentia rrmar his law

with = tho  Nationa emocratic arty ruIe that,
participation in the delegate selection proc
or caucuses fo ‘Democratic "voters only
e

I Ear%greference and_have that prefére
d .. Because of this ¢
I part¥ announced its intent not to _sea_t t
0S. he stato thorofore brought s

.a declaratory |%udgment that t t
utional and that the “rational party o seat thoso
0s. Sfifi Democratic Partf v. Wisconsin, 28 N.W.2d 512 (WIs.

(upholding the stato law).

Tho United States Supremo Court invalidated the provision
of tho stato law that infringod tho party's nominating
proceduro. old that tho 'Pirst Amondmont froodom to qather I
association fo tha purpose of advancing shared beliefs s
grotected the Fourfeenth Amondmont froa Infringomont by any
tato nd” that froodom of political associatiofn "necossarily
presupposes the froodom to ldentify the people who constitute tho
assocratron and to limit tho association to thoso peoplo only."
450 U.S. at’ 121—22 (citations omittod).

[1l1. Dlacuafllon

Wo boliovo, in light of T&ahjlaa and Wlsconsin. a court
would hold that tho Republican Party’s fulo limitin g participation
in the soloctlon of tho party's candidates must bo Implomontod,
notwithstanding |ts conflict with Alask_as blankot primary
statutos. 1/ Indood, Alaska's law impacts tho Alaska
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2/ Wo havo found no authority on point on this quostron This
lack ~of authorit not  sdrprising, _since onIy Alaska and

Washington havo Klankot primaries. ~ SCO generael Ntoo Vctllort)h
continuo
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Republican Party's asr jciational interests to a far greater degree
than did the Cdnnecticut statutes at issue in Taflhjian. £/ _
Moreover, when |flflhjlan is road in conjunction with winconnin.
where an open primary was at issuo, the nocoasity to imploment the
Republican rule becomes even clearer. 5/

_ Moreover, in Tashjlan the majority expressed concern that

wide-open party rules might infringe on the rights of other
garuesl "Under such circumstances, the effect 0f _one p_art)('s
roadening of participation would threaten other parties with the
d|sorgan_|zat|on effects which the statutes [Ufhe|d in othor cases]
wore designed to prevent." 479 U.S. at 224 n,13. Alaska's blanket
primary laws do remselY what the Court said that a party might
not ux"able to do constitutionally.

As Part of the debate surrounding this issue, it has been
suggosted that tho modification of the bladkot primary may infringe
on"a voter's constitutional right to voto. Voters not dffiliatéd
with a party, howevor, do nmot havo constitutional rights to
participate in that party's primary election if either stato law or
party rules provide for“a closed primary. Mader v. Schaffer, 417
<2:/ f""con(t;'nued? Aaaeably . Agenda  Electi

aroljnd eneral— dd€ad ) enaa ectign Laws to Mlow

Unaf#mated \?oters to Votg in gParty Pr|mar?es. 66 N.C. L. Rev.
1208 (1988? g“there la a st_ron? arqument that both the open and
blankot primary are unconstitutfonal”).

1/ Tho dissent in Tashjlan did not agroo that Connecticyt's law
was unconstitutional. Howevor, it obsorvod that "(t]Jho ability of
tho mombors of tho Republican Party to soloct thoir own candidato
.. . unguestionably ‘inplicatos an associational froodom." 479
U.S. at 235-36 ﬂScaha, J., disaonting). This indicatos to us that
ovon tho dissontars would not uphold "Alaska's blankot primary law
against a Republican Party challongo.

5/ Wo boliovo that both blankot primarios and opon primarioa
impact a party's freedom of association claim. In both, mombors of
ono party may tako part in tho soloction of anothor party's

candidates.
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: Pg 837 (SD. Conn), allld mem., 429 U.S.
Secre ry of State. 476 N.W.2d 417 (Mich. A

It has also boon auggoated that Taahjlan vould not
in Alaska bocause our lav, unlike Connecticut's, does not requjr
registration by party. We do not beljeve that a court vould fin
this argument convincing. Fjirst, nothing in Taahjlan suggests tha
Connecticut's statutory resqrstratron regquirement vas essential t
the Court's decision, econd, although Alaska lav does not
req re, or oven specifically authorrze voter regrstratron b

rty,
gIst

there has been a long-stand mgi gractrce of IIovrng suc
e 968, the registration forma

989 1976); Ferency V.
pp. (9

apply
quirg
find
that
| to

a
P ration; indeed, since at least

havo provided a place to indicato party registr a ion
Alaska lav doos. implicitly authorize party egrstratronr
AS 15 25. 030Sa)(16) enacted in 1980, requires that a "member of d
polrtrcal par%/" seeking to become a candrdate of that party in the
Ipﬂr ary aftost "that fhe candidate is ?rstered to vote as a

ber"of the political party vhose nominafion is being sought."

Nor is Taahjlan inapplicable because Alaska lav, unlike
nnecticut‘8, does not requlate political parties,  Although
ska lav does not regulaté the partres it recognizes them as
ble —ontities and “confers hts  on them. Sfifi, . e.
15.25, 056 (authorizing party. cen ral committee or party drstrrct
mittee to replace unopposod incumbent candidate for renomination
cndrdate dies, or disqualified or incapacitated); AS
15 25.110 (authorizing same committees to certify part nominee on
eneral . election Dbaflot as incapacitated); ~AS 15.25.130
authorizing party, through same committees” or as otherwise
provided in ‘oarty bylavs, replace party nominees on general
oloction ballot ‘vho' have dred vithdravn, resigned, or “become

drsqualrfred or incapacitated).
We vish to comment on one other aspect of the Republican

.Y
I's
sk

Co
Ala
Via
AS
c om

Party rulos. In our opinion the state doos not have to enforce
Article XIV aoction 3, of thoso rulos, "A Rule to Maximize Voter
£/ Both N&clfij: and Ferency involvod primaries that vero closed b){
state lay, rathor than by party rulo.  Taahjlan makes it clear tha
this difforcr.ro is vithout constitutional significance. _The Court
specifi caIIy statos that "tho nonmember's desire to participate in
tho party's —affairs s ovorborno by the countervarlng and
legitimate right of tho party dotormino _ifs ovn mombershi
qualificationS.e 479 U.S. 15n6. Significantly, the Court
vau _distinguishing Nader and Rclarro v. RocCkefeller. 410 U.S. 752
(1973) vitoro tho” restrictions on nonmombors voro the product of

stato “lav, rathor than party choices.
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Participation in Primary Elections- (aIIowmg Republicans and
independents to participate in the Republican primary even if t hey
B?lvrﬁawio voted in the blanket primary and/or some ‘other party's

The party apParentIy believes that it can validly extend
ts association tg voters who meet the requirements of the 1990
regardless of whether those voters also participated in the
ction of other party candidates, However several U.S, Supreme
t decisions Hhold “that the Party's federal constitutional
terest in_ associating with those voters is outweighed by t h
pelling interest of” the state in “"confinin each votor to
ingle nominating act." Storer v. Brownf 415 U.S. 724, 743 ( 972

e
a
flISQ American Partv of Texas v. Whitef 415 U.S. 767, 785 (1974)

wo—-
iy > Ju )
3

("Electors may vote in only one party primary-). Given the I—
established nature of the "one nominating act only" Prmm Ie nd
the absence, to our knowledge of any Jur|sd|ct|on al owmé; er
to participate in multiple pr|mar|es we feel quite confi ent hat
the Alaska SuEreme Court . wo d reach the same conclusion as a
matter of Alaska constitutional law.

If we may be of further assistance, please let us know.
I
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April 24, 192 4, EE@%“R@%%%S?%WM

nator Rick Half _
ary Committee

Se ord
Chairman, Senate Judici
State Capitol, Room 103
Juneau, Alaska 99811
Re:  Composition of ballot under che
party rules

Dear Senator Halford:

You have asked how the primary election ballot should be
if a) the Democratic and "Republican . party primary
on rules currently in effect are both still in effect on
if the Republicdn rule is still in effect, but not the
le.1 Aclear answer tg this question cannot be given
e ambiguous wording of the party rules, the lack of
enting statutes _or regulations, ~ and the prospect for
tion.~ However, in our “opinion, if both rules remain in
. it vould be reasonable to implement the primary with the
ing three ballots:

a Republican ballot containing tho candidates of all four
parties; only. Republicans and independents (whether
reqistered as independents or providing no designation at
all) may cast this ballot;

a Democratic ballot containing the Democratic, Alaska
Independence, and Green candiddtes; any registered voter
may cast this ballot;
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a third ballot (tho “"statutory primary* ballot)
con_tammg Alaska Intependence and Green candidates; any
registered voter could cast this ballot.

If the Democrats withdraw their rule, there should be two

ballots — the Republican ballot described above, and the statutory

%r|mar ballot, which would now also contain Democratic candidates.

beFIart less of tho number of ballots, no one may vote more than one
0

Both partios . rulos have been precloared by th
Department of Justice, as requirod by Section flgt%
C.

U.S.
0 era
Voting Rights Act of 1965, as ‘amonded.” 42 U.S.C. S

e
federal
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Both the Republican and Demaocratic party rulos are Poorly
drafted and ambiguous, and _could he " given erent
mterBretatton 2 However, our interpretation |nvolves the least
p033| le  departure  from the primary election statutes
(AS 15.25.010 - 15.25.130).

Adherence to the Republican and Demaocratic part rules
even when inconsistent witn the state blanket primary laws, s
required by the decision of the U ited States upreme Court In
Tashiian v. Republican Partv of Connecticut, 479 U.S. 208 (1986).
See 1992 Inf. Op. Atfy Gen. (Feb 28; 663 92-0407).  However,
Tashjian requires departure from state statutes only to the extent
necessary to Rrotect a party's associational rights under the Fjrst
and Fourteenth Amendments to the United States Constitution. Since
all state officials .are bhound to uphold the laws of the state, it
follows that ambiguities in party rules should be interpreted so as
to be con5|stent With state sta utes rather than inconsistent.

The state’s primary election lavs, AS 15.25.010 --
15.25.130, contemplate maximum participation by the electorate in
primary election: any qualified voter, regardless of party
gistration (or non-paftisan status), can vaote” for any candidate
any party. . Both parties’ rules would require some modification
this principle. However, the modification should be minimized
harmonized with existing law. This means allowing voters the
dest choices possible consistent with party rules.

_ In the case of the Republican ballot, this reasoning
eqmres that candidates of all parties appear on the Republican

lot.  The Republican rule provides that voters registered as
mbors of other parties may not vote for Republican candidates in
e primary. _The rule does not provide that persons wishing to
oto in the Republican primary are restricted to voting only” for
epublican candidates. In "Doyle v._ State. A90-248" Civ.” (D.
aska), a lawsuit by the Republican Party of Alaska seektng to

a

; Lieutenant Governor Coghill, who by statute appoints and
supervises the director of the Division of Elections, interprets
the rules differontly. In a recent letter to ReP ublican Party
chair Connte Zawacki,” ho stated that there would be three separate
ballots, . ono with ‘only Republican candidates, one with

Dem crattc candidates, and one (the statutory priaary ballot) WI'[
Al ka Independence and Groen candidates. ~As our letter to you

as
indicates, we do not agree with tho lieutenant %overnors
constriction of tho Party rules. We bolievo his intorprotation may
dopart from the eloction codo to a groater dogree than is nocossary
to, satisfy the associational rights of the political parties

without coding to thorn control over stato oloction procedures.
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instituted for the 1990 primary election, ve argued
should be implemented n the manner just discussed.
e U.S. Drstrrct Judge Russell Holland dismisSed the suit on
ural grounds, he did not reach the issue of whether the
"s proposed implementation was correct.

The Democratic rule is even more vague _than the
Republican rule; it states onIy hat there will be a Democratic
Prrmary Nothing in this rule can be remoteP/ read as restricting
he Démocratic ballot to candrd es seeking the nomination of the
Democratic Party.

With respect to the Democratic rules, the party chair,
Rhonda Roberts, stated that the rules were adopted only to protect
the part}q against the epublrcan partys expressed d esire, in its
rules, that "qualified voters be able "to vote both the Republican
ballot and the ballot of a other R/Iart% al owrng Republicans and
independents. to vote. Accor ing oberts, If the Division of
Elections erI not allow a voter to cast more than one ballot in
the primary Iect n,3 a separate Democratic ballot would be
unnecessary; i.e., he Democrats would simply want to appear on the

statutory prrmaryr baI ot. However, the Democratic rule dogr state
unequivocally, "There Is established a Democratic Party primary in
Alaska." our opinion_ there must therefore be  a separate
Democratic baIIot even if it contains all candidates (exoePt
Republicans) and is open to all voters. [f the Democratic Party
wishes to ‘have _its candidates appear solely on the statutory
primary ballot, it must rescind its rule.

In the absence of judicial |ntervent|on the Drvrsron ot
Elections is the agency résponsible by law Rre paring
primary ballot. As discussed above, |n note 2 the |eutenant
governor has %rven notice of a different |nterp retation of the
party rules than we have set out here. We will discuss the

Two Alaska statutes orohrbrt avoter from voting for more than
ne candidate when person be ‘elected. AS
.15.360(a)(4) and 15 0.730( b)5( )5 both made Rplrcable to
ary eIectrons throu?h AS "1 Two ot statute
ohibit voters from vo more than once in an election. AS
5.210 (person whose right to voto is questioned must state
fidavit that person has not voted at same eloction); AS 15.15. 410
pon determining that person has voted more than onco in same
tion, director of Division of Elections shall notify attornoy
ral). Frna , tho United States Supremo Court has stated tnat

ate has a compelling Intorost |n limitin n to a srngle

erso
om| natrng act. _anderson_v. Celohroezc. % LP 780 n.29
1983); American Party it Texas v. White. 415 U.S. 767, 785 1973).



Rick Halford
Senate Judiciary Committee

Senator
Chairman,

April

contents of the opinion with him and work toward a
application of the party rules to the procedures for
elections set out in the election code.
Please feel free to contact us if we can be of
assistance.
Very truly yours,
CHARLES E. COLE
ATTORNEY GENERAL
James L. Baldwin
Assistant Attorney General
cc: Lt. Gov. Coghill
Chariot Thickstun, Director, Division of Elections
Joe Vogler, Alaskan Independence Party
Rhonda Roberts, Democratic Party of Alaska
Ronnie Rosenberg, Green Party of Alaska
Connie Zawacki, Republican Party of Alaska

JLB:Imk

24, 1992
Page 4
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May 20, 1990
David Koivuniemi Via FAX 465-3203

Director of Division of Elections
Stato of Alaska

P.0. Box AF

Juneau, Alaska 99811-0105

Re:  Republican Party of Alaska Primary Election
Dear Dave:

This Ietter is a follow up to our conference of May 24, 1990,
regarding tho uPcomlng primary election. As you know, on March 31
1990, at  its State Convention in Juneau, the Repubfican Party of

Alaska adopted the following rulo:

CArticle XIV
Primary Elections

OnIy regwstered Republicans, registered independents, and
hose who state no preference of party affiliation shall
bo allowed to vote in the Republican pr|mar§/ election for
Governor, Lieutenant Governor, enator, . U.S.
Representative, and membersof the State Legislature.

This_is a classic _"open" primary . rule, At the time_that Tashiia

v. Republican PaCty  Qf Copnocticut. 93 L.Ed.2d 514 ﬁl986|) Was
decided by the United Stafes Suprene Court, 21 states held classic
"closed" primaries in which the voter had to be registered as a
member of the partlcular party for some specmed period of time
prior to that party's primary ‘in order to be eligible to vote.  Tho
majority of the remaining states (16) required partY ?lstratlon
but allowed voters to change party afflllat|on at the fime of the
vote. ~ Only 4 states, including Alaska,  allowed votors,
regardless of party affiliation, to participate in to pnmarr;]/
The rule adopted by tho Republican Party of Alaska follows the
classic *open" primary adopted in the remaining 9 states.

Tho Republican Party of Alaska rule defines those persons who may
vote in |ts rlmar(y Those persons who may. vote are thoso
registered under_ the  Alaska votor registration system  as
Repubhcan Mon-Partisan or Undeclared. Thoso who may not vote aro
those ?lstered as Domocrat, Alaska Independence Party, or any
othor poTitical party (Othor).

Exhibit E
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You rained tho question of whothor tho Republican Party of Alaska
intended by its use of tho word "independents" to mean the Alaska
Indopendonco Party members. It doos not. It is clear from tho
convention floor discussion and from tho use of the word

"independents" that tho convention delegates used the word in its
generic sense of non-partisan.

The rule governs only the voters who may participate in tho
eloction. Tho Republican Party of Alaska will work with the
Division of Elections in order to implement this change in tho
primary election immediately. To a great extent, the mechanics of

the primary election are wunder the <control of the Division of
Elections, but we do have some suggestions which should make the
process easier.

You asked whether a person could change his or her party

declaration at the time of casting the ballot. The present
Republican Party of Alaska rules do not restrict anyone from
changing his or her party declaration at the time of the primary
vote. It appears more practical, ond will allow greater votor
participation, if a voter is allowed to change his or her party

registration at the time of casting the ballot in the primary
election.

There are four kinds of voter situations which face the state,
regular voters, absentee voters, overseas military voters and those
voting a questioned ballot. While the practical implementation is
up to the state, | have attempted to suggest possible approaches.

1. Regular Voters. Two ballots should be printed — the
"Republican"” primary ballot and the "Other Parties" primary
ballot which would contain all the other candidates. Because
the Democratic and tho Alaska Independence Parties have not
changed their party rules to restrict their primaries,

Republicans and those with no declared party affiliation (U or
H) wvould qualify for =either a Republican or Other Party
ballot. AIll other partisan voters (D, Al, or 0) vould only be
ponsitted to receive the Other Party ballot. A voter could

participate in only one primary election, and a regular votor
vould receive one ballot.

Only one sign-in sheet is necessary. Each votor signs the
sheet and tho election worker checks party affiliation and
indicates on tho sign-in sheet which ballot vas given to the
voter, just as tho eloction workor currently indicates tho
cothod of identification.

Accountability can bo preserved by simply requiring tho
election officials to soparatoly count tho Republican Primary
ballots and Othor Party Primary ballots in tho samo mannor
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previously doviscd for single ballot primaries. The majority
of states presently havo systems in place for ballot
accountability and the majority of states have "closed"

primaries which clearly require two or more ballots.

If the state chooses to allow a voter to <change party
declaration at the time of casting the ballot, those voters
desiring to change party declarations in order to receive the
Republican Party primary ballot would voto a questioned

ballot. The questioned ballot form, which goes on the outside
of the sealed cast ballot, could be altered to Include two
items — ono lino would allow the voter to change or indicate
his or her party declaration, and another box on the outside
of the questioned ballot would be filled in bv the election

worker indicating which primary ballot was given to the voter.
This would protect the sanctity of the ballot and allow a
qguick review of the questioned ballot by the election judges
to determine whether a voter was eligible to vote in the
Republican primary.

If the state chooses to require a voter to change his or her
declaration 30 days in advance, then obviously tho person must

appear on the voter list or have a valid yellow copy of the
registration form as an R, U, or N, to vote in tho Republican
Party of Alaska primary. Anyone <could receive the other
ballot.

Questioned Voters. If the state chooses to allow a change of
declaration at the time of the primary, the solution is easy.
All questioned voters should be required to fill out the party
declaration on the outside of the questioned ballot as
described above. The questioned ballot form, which goes on
the outside of the cast ballot, could be altered to include
two items — one line would allow the voter to change his or
her declaration, and another box on the outside of the
questioned ballot would be filled in bv the election worker
indicating which primary ballot was given to the voter. While
the party affiliation is only important in the Republican
primary, it would be less confusing to simply make party

declaration a part of the questioned ballot form.

If a voter refuses to declare hi3 or her affiliation on the
outside of the questioned ballot (and some independent
Alaskans will), so long as the outside indlcatos which ballot

tho voter was glvon, the election judgos can oasily determine
whothor the voter was eligible to voto by rovicwling tho

voter's old registration as It appears on tho registration
list.

If the state chooses to require tho voter to change tho
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declaration 30 days in advance, the problem becomes more
complicated. You should still use tho samo form. However, it

has been our experience that many people do not remember their
party affiliation and there is tho greater possibility of
disenfranchisement of voters who incorrectly recall their
party declarations, or who want to change their declarations
at the time of voting, but cannot.

3. Absentee Voter. Ono of the concerns raised at our conference
was about tho requests for absentee ballots which have already
been received by the Division of Elections. There is really
no necessity to change tho form for requesting an absentee
ballot.

As we discussed, the state could simply send both ballots to
all absentee voters. The state could require that the
absentee voter return both ballots. The Instructions should
clearly stato that a failure to return both ballots would
result in tho vote not being counted.

The instructions would also state that any voter could vote in
the "Other Party" primary, but that only Republicans, Non-

party affiliates, and wundeclared votors could wvote in the
Republican primary. They would also state that a voter
qgualified to vote in both primaries could in fact vote in only
one.

Just as on the guestioned ballot form, a line could be
included which allowed an absentee voter to change his or her
party declaration. This would allow an absentee voter the

same opportunities as the regular voter.
.

The cast ballot could be treated in the same manner a3 in
previous years, sealed in a plain white envelope and enclosed
in the return envelope. The uncast ballot would be outside
the white envelope but inside the return envelope. If the
uncast ballot is not returned, the vote would not be counted,
because there is no way, short of opening the white envelope,
to ensure that the voter has not improperly voted in the wrong
or both primaries.

The oloction judge always checks a number of things before

counting the ballot. Now the election judge would check the
outside for a chango of party of declaration, would determine
whether tho person is inellglblg to voto in the Republican
primary (is a D, Al, or 0), and then chock to determine
whether the uncast ballot in tho outside envelopo is tho
Republican ballot. If it is the Republican ballot, tho voto
would bo counted. | f it is not, tho voto would Yiot bo

counted. (Republicans, undeclared, and non-partisans can vote
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in oithor primary.)

4* Overseas HIllitarv. Although there vas some concern expressed
regarding the overseas military ballots, according to 42
Uu.s.C. 1973ff-1, the only special requirements for overseaa
military exist during the general elections for federal
office. During primary elections, the overseas military wuso
tho samo absentee procedures applicable to all othor voters.

Each State shall

(1) permit absent uniformed services voters
and overseas voters to use absentee

registration procedures and to vote by
absentee ballot in general, special, primary,

and runoff elections for Federal Office;

(3) permit overseas votors to wuso Federal
write-in absentee ballots (in accordance with
section 103) in general elections for Federal

Office.

Therefore, it does not appear that there is anything special

required for the overseas military porson.
Tho instruction materials can oasily bo amended, either by
reprinting the entire package (probably impractical) or by
including a new instruction to specifically cover these changes.
With respect to training, as you indicated, approximately two-
thirds of the elections boards have not yet been trained. Tho
othor third could receive supplemental written instructions, or if
the state vas creative, instruction and voting information could bo
broadcast on RATNET, at little cost to the state.

I hope that this more fully explains the position of the Republican
Party of Alaska. We will do everything wo can to cooperate with
the state in this primary election. Please lot me know immodiatoly
if you have any questions.
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T0: Representative Hike Navarre
FROM:  Gordon S. Harrison, Oirector

RE: Alaska's Blanket Primary and the Tashjian Decision
Research Request 91.080

You asked for a description of the various methods used throughout the country
to conduct primary elections for state offices. You also asked for a review
of the effect on state primaries of recent U.S. SuPreme Court decisions that
have given state parties substantial prerogatives to determine the rules for
nominating their own candidates, notably the Tashjian decision [Tashjian v.
Republican Party of Connecticut, 479 U.S. 208 (19_8é)]. Fln_aII%/, you asked if
there is a need to modify Alaska's primary election laws in the wake of the
challenge last summer to” those laws by the Republican Party of Alaska armed
with the Tashjian decision (Doyle v. State of Alaska).

This memorandum will discuss these matters under the following five subject
headings: 1) classification of state primaries, 2) legislative history of
Alaska's blanket primary, 3) freedom of association and the Tashjian decision,
4) Alaska's primary and Doyle v. State of Alaska, and 5) revision of Alaska's
primary election laws. The recommendation of the memorandum is_that--presuming
the legislature wants to retain the blanket primary*-revision of Alaska's
current statute should wait until after the courts have ruled on the
constitutionality of the blanket primary. To modify Alaska's primary election
laws Jorlor to court action would prematurely, and perhaps unnecessarily,
concede that the blanket primary has constitutional defects.

Classification of Stato Primaries

The direct prlmarK IS used to nominate party candidates for state office in
virtually all of the states today. It replaces nomination b¥ party convention
and caucCus, methods prevalent ‘throughout the country in the last century,
Nomination of candidates by popular vote in a party priaary was a key political
reform of the progressive movement early in this century. It “opened the

“In a few states conventions are still used to nominate candidates for
certain offices, or under special circumstances.  See Council of State
Governments, 8ook of the States 1990-91, Table 5.2. pp. 234-35.
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nominating process to the voters and thereby{ undercut the Influence of party
bosses tn determining who would stand for election.

Generally speaking, direct primaries are described as being either "closed*,

"open*, ‘or "blanket", although there Is significant variation within these
categories.

Closed Primary

In a closed primary system, voters aust be registered party members to
?artlmpate in" the party P”mar?, election. A person registered as a Democrat,
or example, may vote only in the Democratic primary. ~ At the polling place,
he or the will receive "a ballot containing only candidates seeking the
Democratic nomination. Voters who are registered as nonparttsans or who have

not declared a party preference (unafffHated voters), may not vote in the
primary election,

Closed primaries are more or less closed, depending on the length of time that
avoter must be registered prior to the primary. In the classic closed system,
voters must be registered for 30 days or longer before the primary, and they
may not change their party registration during that period. In Semi-closed
S)(stems, voters may register or change their party registration as late as
election day. According to a recent political science textbook, 27 states use
a closed primary, including ten that allow voters to register or change party
registration at ‘the polling place/

Open Primary

In an open primary system, voters do not have to be registered members of a
Barty to vote In the primary of that partty. A person registered as a
epublican, for example, may choose to vofe In the Democratic prlmar%.
Unaffiliated voters may vote in the primary of any party that qualifies for the
ballot (normally only ‘the two major parties do 50).
Open primaries vary In their degree of openness: In the classic open prlmar¥,
voters decide which party ballot lo vote In the privacy of the voting hooth
(either they are given one ballot with party candidates In separate columns,
and they vole oa); one column, or they are ?(lven separate ballots for each
party and they return only one with voting marks). In semi-open primaries, the
voters must ‘publicly request a party ballot.  Twenty states use an open

*John f. Sibby, el at., "Parties in Stale Politics.* Politics in the
American Slates. Virginia Cray, Herbert Jacobs. Robert 8. Albritton, eds. 5th
Cdltlon, 1960. p. 98
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pr"ar)g, Including 11 of the seal-open type that require voters to request a
par;/ ballot.

Blanket Priaary

In both the open and closed priaary, voters aay cast votes for candidates of
only one party. _In the blanket priaary, all voters receive a single ballot
that groups candidates of hoth parties Kof_flce, and they aayr cross from one
party to the next as they aovc through the list of offices. That is, a voter
aay cast a ballot for ‘a Republican candidate for governor, a Democratic
candidate for state senator, a Republican candidate for state representative,
and so on, re%ardless of the voter's own party affiliation (or lack thereof).
This system Is the most open of the conventional party primaries, as it 1Is
least constraining from the standpoint of the individual voter. Two states
have a classic blanket primary: Washington and Alaska.

Louisiana has had since 1976 a unique nonpartisan primary which bears some
resemblance to a blanket primary.  The critical diffefence between the
Louisiana primary and the blanket ‘primaries of Alaska and Washington Is that
it Is not designed to produce nominees from each of the contending parties.
The ballot is or%anlzed like a blanket primary ballot (with all candidates for
an office, regard**** of their party, listed by office), but the two candidates
who receive the highest number of votes advance to the %eneral election, even
if they are of the same oarty. Furthermore, if one of the candidates receives

a maJority :aore than 50 percent) of the rote in_ the primary, NC is the victor
and does not have to stand at the general election.

Impact of the Primary System on Parties
The purpose of the direct primary was to reduce the influence of parties in the
political life of the nation, and it has undeniably had that effect, together
with other factors that have also contributed to the decline of parties In our
society. It Is Interesting to note that a respectable body of opinion in the
United  States today laments the moribund state of the major Partles and
believes Uiat revitalized parties could invigorate and animate American
democracy. While few observers or political practitioners advweate the return
to par_tz/_ conventions and caucuses for nominating electoral candidates, many
are critical of open, and especially blanket, primaries. The closed primary
is preferred by many political scientists and party activists because it
encourages party affiliation, gives meaning to party ties, and enhances the
development and significance of party platforms. ~ The popularity of open

3/b/d.. p. 96,

4See. for example. Leon 0. (psteln, Politial Ptrttit in the American
n$ld, University of Wisconsin Press, 1986, especially pp. 9*39.
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maries with voters, however, ts usually to check the Impulse of party

prima |
officials to seek the closm? of an open primary, and accounts for the fact
that only 17 states have a classic closed system.

Legislative History of Alaska's Blanket Primary

Alaska first adopted the blanket primary tn 1947, during territorial days.
Prior to thit time Alaska had an open primary: at the polls, voters Werevglven
0

a single ballot listing the party candidates in two separate columns. ters
could vote In only one column,

In the >pecial legislative session of 1946. when both houses o* the legislature
were overwhelmingly dominated by Democrats, a conservative Juneau Oemocrat,
Curtis S*iattuck, Introduced House Bill 4 which would have changed the open
primary to a blanket primary. While the bill did not have sufficient support
In_the House of Representatives to pass, there was enou%h Interest to keep it
alive. The compromise was an amendment to put the question hefore the voters
in a referendum at the next general election (October 8. 1946).  The amended
bill passed the House of Representatives with no dissenting votes, and it
passed the Senate with only three dissenting votes.

There was apparently little public discussion of the issue preceding the
referendum, In {)art perhaps because it was overshadowed by a second referendum
on the same ballot*»i referendum on the hotly debated question of statehood.
In any case, the question of a blanket primary seems not to have generated much
controversy. The anchnormt Doilv Tims opined that the %ropo_sal *has received
virtually no publicity and the vote on it will probably be unintelligent.* The

newsp«pér editorial said *nobody seems to know whaf It Is all about.* It
continued:

...Inasmuch as the two parties in Alaska are different only in
leadership and in their position as *In* or *out*of power, It

ﬁan be argued that the blanket ballot would he appropriate
ere.

"I-tl)istorian Bob OeArmond of Juneau wrote the following about the adoption

of the blanket prlmar¥ In his column *0ays of Yore* published in info Juneau,
October 25. 1966. The blanket primary *was particularly pushed by Cdltor
Sldn_eY 0. Charles of the Alosko Fishing He*i (now the AetCmk»n Dolly Mtvt) and
a bill was Introduced In the 1945 legislative session by Representative Curt
Shattuck of Juneau. It was quickly batted down by the party stalwarts, but In
1946 there was a special session and Shattuck introduced It aﬁaln. To get rid
o{ Itt" t*he opponents turned it Into a referendum for the 1946 general
election.



Representative Navarre
January 15. 1991
Page 5

Both parties are Interested in d_eveloplnﬂ Alaska. Either one
would follow a pro?ram very similar to the other should it be
placed in power. Tt has héen said that the voters, during the
primary election, separate into two parties for the purpose of
e||m|nat|ngTsome candidates for public office and nominating
others. he general election Is a continuation of this
process, only with the voters all using the same ballot with
the candidates of the parties on the same list. Therefore, it

IS ar?u_ed, there would be nothing lost by having a blanket
ballof in the primary.

Ve have heard no argument that is, by itself, convincingi. Ve
believe that Alaska will fare Just as well no matter what form
of ballot is used.

While newspaper editors maY have been Indifferent, the voters clearly were
not. the opportunity to vote for candidates from either party in the primary
strongly appealed to Alaskans, who voted xes on the referendum to adopt a
blanket” primary br an extraordinary margin. _ In the face of this unequivocal
support by the electorate, members of the Eighteenth Legislature dutifully
adopted a'blanket Prlmary In 1947. It passed without a dissenting vote in the

House of Representatives, and with two Oemocrats and two Republicans casting
no votes In the Senate.

Incrtasinoly, however, the question of the blanket p*'* »ry tecare a r'rtlsan
issue.  Oemocrats tended to oppose it, and Republicans to suoport it.
Oemocrats feared that it would erode party loyalty and discipline, ‘and they
thought that Republicans used it tn their advantagé by crossing party lines In
the primary to nominate the weakest Democratic candidates.  Republicans

:Anchorage o*17/ rimes, October 7, 1946.

Unofficial returns from 46 of the 60 precincts reported In the Anchorage
o»11y TS»es on October 10, 1946. showed 4,225 In favor of the hlanket primar
and 876 opPosed. DeArmond states *In the final tally ... a whopé)mg 8

0

ercent (of the voters) wanted the (blanket) primary.* DeArmond. *0ays of
ore.* op. clt.

*Ina letter to Secretary of State lew Williams In 1948, Alaska'.s Oelegate
In Conqress 6ob Bartlett (a Democrat) commented on the new blanket primary:
*1 still fall to appreciate whatever good qualities. If a.ny. It may have. The
good old party ballot was good enough for me. | still think  that party
responsibility will, to a large degree, be a thing of the past with this form

of ballot.* " University of "Alaska Archives. 6artlett Collection, 6ox 14,
Personal file 1948
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supported the blanket primary In hopes that Republican candidates would
benefit by attracting conservative Oenocrats and nonaltgned voters.

In the first session of the first state legislature In 1959, when Oemocrats
firmly controlled both houses and the governor's office- the blanket primary
was replaced by the single ballot open primary. Ado?tlon of the
comprehensive eléction code in 1960 incorporated this change.l

Republicans led the opposition to the single-ballot open primary, altho_u?h
some Oemocrats also sougzht a return to the blanket primary.  Several bills
were introduced to restore the blanket primary, but they languished in
Democrat-controlled committees. In 1966, during the second session of the
Fourth Legislature, a blanket Prlmary bill passed the House and almost passed
the Segate. Senate debate on the measure was reported In the Anchora?e Only
7tots. Democrats Jim Nolan of Wrangell, Robert Blodgett of Teller, and

Robert Ziegler of Ketchikan spoke in favor the bill. Senator Blodgett Is
reported to have said:

The Democratic Rarly Is a hollow shell. The Republican party
Is a hollow shell.  How many people actually are active
workers in the two parties? Darned few. | support the bill.*

Senator Ziegler declared:

The measure is vitally Imoortant to the people of this state.

In keicni an, prooably nice of every ten voters wart to vote
for the man, not the party.

Despite this show of bipartisan support, the bill failed to pass the Senate.

The general election of 1966 broke the Democratic mon.opo_IY_ on legislative
power which had existed since the 1950s: Republican majorities were elected
to both houses and Republican Walter Htckel was elected governor. The blanket
primary was thereupon restored during the first session of the Fifth

Mlnterview with Judge SRet.) Thomas B. Stewart. See also Herman i.
Slotnick, “Alaska: Empire of the North,* 1n Frank H. Jonas, ed. Politics In
tho Amorlan Host (Salt Lake Clté{: University of Utah Press, 1970). Since the
1930s, the RePubllcan party tended to be the minority party In Alaska, and it

Is_the minority party that typically perceives partisan advantage in opening
primaries,

AChapterdl SLA 1959 (HB 8).
1Chapter63 SLA 1960 (CSH6 252).

~“Harch 26, 1966.
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Legislature.13 The bill to restore the blanket primary was Introduced at the
request of Governor Nickel, but It attracted considerable bipartisan suppaort.
Among the 35 yeas In the House, nine were cast b{ Oemocrats; of the five
nays, four were cast by Oemocrats. In the Senate the bill received 18 yeas,
If)our oftwhlch were cast by Oemocrats. Both nays In the Senate were cast by
emocrats.

The blanket primary seems to.suit contemporary Alaska, where party ties and
?arty organizations. are weak.  Elected officials from both pa*ties acquiesce
0 (and many benefit from) voter enthusiasm for the blanket primary.

Open primaries of all kinds, however, are often unpopular with party loyalists
and party candidates because they allow ryon?arty members to ‘cross over* and
influence the selection of party candidates.” if done with mischievous
intent-so-called strategic voting—thn result may be the nomination of the
weakest candidate. Even if not done mlschlevous(ljy, Cross-over voting may
sufficiently dilute the vote of party members to produce a nominee with [ittle
attachment to the party platform. Qo parties have any rights to determine who
may vote In their primary? A recent opinion of the U.S. Supreme Court sa%s
that they do, although "the opinion was rendered in a case involving the
efforts of a party to open (partially) its closed primary. That is the
Ttshaun decision,

Fret dom of Association ana the ushjitn Decision

Although the freedom of association is not explicitly guaranteed by the U.S.
Constitution or the Bill of Rights, the U.S. Supre-e Court his, "through a
series of cases that be?an In the late 1950s, conferred constitutional status
upon it, declaring that the rlght,to freedom of association is implicit in
such constitutionally protected rights as speech, petition, and assembly.
Although_ Initially applied In civil rights cases, the doctrine of freedom of
association has recently been Invoked by the courts in disputes over state

,3Chapterl SLA 1967 (H8 lam).

14More than half of the voters in Alaska are unafflliated with a party
(at registration they decline to state a parly preference or declare themselves
nonpartisan). Information from the Division of Elections prior to the 1990
lections showed there were 265,219 geople registered to vote in Alaska with
the following party affiliation: emocrats, 56.074; Republicans, 59,107;
Alaska Independence Party, 2,227; nonpartisan, 89,548; undec ared. 72,195; and
other, 6.068. For a general dlsc_ussmn of ,oartles in Alaska see Carl E.
Shepro, ‘'Alaska's Political Parties,* Gerald A NcBeali and Thomas A.
Morehouse, eds. Altskt State Government and politics (Falrtanks: University
of Alaska Press, 1987).
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regulation of political parties. The U.S. Supreme Court has used it to uphold
challenges by parties to state regulations that unduly interfere with internal
party operations and the process by which the parties select their electoral
candidates. The notable case Involving state primaries is Julli H. Ttshjitn,

Secrctiry of Stitt of Connecticut, Appellint v. Rcpublian Pirty of
Connecticut et il. (479 U.S. 208 (1986)J.

The Tishjtin Decision

Connecticut has a history of strong party organizations, and since 1955 it has
had a classic closed primary. The state Republican party has fewer registered
voters than the Democratic party, and there are a substantial number of
unaffiliated voters in the state.” In January, 1984, the state convention of
the Republican parteé adopted a rule that "allowed unaffiliated voters to
?artlmpate in the Republican primary for certain offices (excluding state
eqlslatl_v_e office). ~This rule conflicted with the state's election law.
After fal|lné] to obtain the necessary statutory amendment from the Ieﬁ;lslature
(which was dominated by Democrats),” the party sued on constitutional grounds
In federal court to enjoin the state from enforcing the closed primary
statute. The party prevailed in the U.S. district court and the circuit court
of appeals, and the state appealed to the U.S. Supreme Court.

The Supreme Court sided with the Republican party, upholdin%_ the lower court
decisions. It ruled that the Connecticut statute was unconstitutional because
its mfrmqe.ment on the associational H%ht.s.of tne party was not Justified
by compelling state interests. Pro |b|t|ng unaffiliated voters from
participating In the primary of a party thaf Invites such participation
limits the Part>('s associational opportunities at the crucial juncture at

which the appeal to common principles may be translated into concerted action,
and hence to political power in the community."

The Implications of Tishjien

At a minimum, the Tishjitn decision means that states with closed primaries
may not prohibit unaffiliated voters from voting in the primary of a party
that takes formal action to open its primary to these voters. ~ A number of
closed primary states with election laws similar to Connecticut's have made
the necessary statutory amendments to bring their codes into compliance with
TiihJitn.  The relevant laws in states that have not done so will be

untenforceable in the face of party action to open a primary to unaffiliated
voters.

Because few political parties have followed the precedent of the Connecticut
Republicans 'in seeking to open, even partially, their closed primary, and
because only the participation of unatfiliated voters Is at stake (a small
ﬁroportlon of registered voters tn most stales), the Jahjiin decision has not
ad a tumultuous impact. The big question about Tashjian, however, 1S what
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the underlying logic of the decision implies for other forms of state
re_qulatlon of parties and primaries. That is, how much freedom of association
will the SuF_re_me Court ultimately extend to political parties? Leon Epstein,
a n.ted political scientist, has observed: ‘Only if gartles were able, as
well as willing, to use Tashjian as a precedent for broader challenges to
state primaries would there be far-reaching political consequences."

Open and blanket Prlmarles are clearly suspect under an extension of the
frcedom-of-assoclatlon reasoning in Tahjiin. 1f prohibiting a party from
aIIowm?_ unaffiliated voters to participate in its prlmary amounts " to an
unconstitutional interference in a party's affairs, what of efection laws that
force a party to accept the participation of voters registered in opé)osmon
parties? More than one analysis of the Tanjiin decision has pointed to the
possible consequences for opén and blanket primaries. For example, 'Tahjiin
clearly indicates that great deference should be accorded to a party's
determination of its affiliates. ~ The open and blanket primary systems,
however, limit the ability of parties to choose their affiliates hy ﬁreventlng
parties from restrlctln(t; their ﬁrlmarles to partg members. . . . Thus, there

IS a stron? argument that both the open and blanket primary systems are

unconstitutional.-10

The limits of the Tesnhjien decision in this regard have not been tested
because no party 1n an open or blanket primary state has sought to close its
primary by party rule and to enforce this closure through court action against
cortrary ‘state “laws. That is, no party had done so until June. 1990, when
Allen Gnnt Doyle, Jr. end the Republican Pirty of Maki v. Stite of Aliski
et il. was filed in the U.S. district Court in Anchorage.

Alaska's Primary and Doyle v. State of Alaska

At its statewide convention in March, 1990, the Republican party of Alaska
amended its rules by adopting the following provision:

Only registered Republicans, registered I,n,de{)_endents, and
those who state no preference of party affiliation shall be
allowed to vote in the Republican “prinary election for
Covemor, Lieutena t  Governor, U.S. ‘Senator, U.S.
Representative, and members of the State Legislature.

*Heon 0. Epstein, ‘Will American Political Parties Be Privatized?*
Jourml of lev end Politics, Vol. 239, p. 240,

ASusanYarborough Noe, ‘North Carolina General Assembly Amends Election
Laws to Allow Unaffiliated Voters to Vote in Party Primaries,- North Ctrolini
lev pevie*, Vol. 66, No. 6 (September 1988).
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The Republicans expected the Democratic Far_ty at its statewide convention in
Hay to adopt a similar provision closing its primary to registered
Republicans, but the Democratic party did not do so. Notwithstanding this
development, the Republican party thereupon requested state election officials
to honor the new rulo in the up-coming primary (August, 1990). ~ State
officials protested that the request for a change ‘in the method of holding the
August primary was too ambiguous and made too late to hbe implemented.
Furthermore, state officials demanded that the party rule he ‘precleared* bg
the U.S. Department of Justice under the federal Voting Rights Act of 196
before they could begin to modify state election procedures (a process that
would also require preclearance by the federal Justice department).

Confronted with these objections, the Republican Xarty filed suit asking the

court to enjoin the state from conducting the August primary in a manner
contrary to its new rule.

In its response to  the plaintiff's motion, the state did notdwell at length
on the meritsof the Republican party's assertion that the doctrine of
associational rI?htS enunciated in Tahjiin conferred upon the party the
prerogative to close its primary to Democrats. Rather, confronted with the
Immediate threat of an injunction against the August primary, the state built

its defense around the argument that a change in the election procedures at
such a late date would cause confusion and uncertainty that would disadvantage
minority voters, in violation of the federal Voting ‘Rights Act of 1965,

The Democratic party of Alaska and the Alaska Federation of Natives (AFN)
filed a joint inicus curiie brief In support of the state's OJJpOSI'[IOH to the
partY's motion. The aid also strc *ed the harm that would be suffered by
rural Native voters if electoral procedures were altered for the August
primary. However, both the state and the aid argued that it was not clear,
as averred by the Republican plaintiffs, that the party's suit would
ultimately prevail on its merits, and they both offered several reasons why

the blanket primary could survive constitutional scrutiny, notwithstanding the
TahJitn doctrine.

Also, both the state and the aid suggested that the federal voting rights

act may be a fundamental impediment to closing Alaska's primary. e aid
brief Stated:

Any election procedure which abridges the opportunity for
Native voters to enhance their political influence through bi-
partisan coalitions fundamentally impairs voting prero%atlves
protected under the "no retro%ressmn* provisions of the Act.
(Indeed, AFN suspects that he_PartX Rule ts specifically
Intended to frustrate the formation of bi-partisan coalitions
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and, 1In turn, to Impair the influential role of legislators
who represent Native voters).

The brief warned that the Alaska Federation of Natives "Intends to raise
claims under Section 2 of the Act which aIIe%e that Implementation of the
Party Rule Is violative of the substantive protection of the Act. (AFN notes
that” the State has indicated that It, too., may assert such claims as a
counter-claim In the Immediate litigation.)" 10

On July 16, 1990, the district court denied the request for a preliminary
Injunction. However, the case Is still active and will be decided on ItS
merits unless the Republican party withdraws the action.

Revision of Alaska's Primary Election Law

Efforts of the Republican party In the summer of 1990 to partially close Its
primary were thwarted because” Its request to modify the ballot and voting
procedures was deemed untimely, and because state officials and party leaders
could not agree on an Interpretation of the *.arty rule. Had the reguest
been made earlier, the state may have acquiesced to 1t and not contested the
merits of the Republican party's claim that the blanket primary Is
unconstitutional under the Tashjian doctrine.  In anticipation of future
requests by one or both oarties to close '.heir primaries to voiers of otr.er
parties, should the legislature now establish procedures in law that will
smooth the process? For example, should state statutory provisions specify
deadlines for filing requests, and authorize the state Division of Elections
to determine by administrative procedure the form of the ballot?

The legislature should not revise the blanket primary to facilitate future
efforts by the parties to close their primaries unless It first decides as a
matter of policy that the blanket primary should be abandoned (or, at a
minimum, that the desire of a party to close Its p.rlmar?/ to some extent should
take precedence over the protection of the Inte?rlty of the blanket primary).
If the legislature favors the blanket primary, Its constitutionality should be
defended “In court before any revision to the election laws Is contemplated.

17Memorandum of Amicus Curlat in Opposition to Motion for Prtliminary
Injunction, p. 18

I*I1bid., p. 18.

10 : :
The state aroued. for example, that It was not Inconsistent with the
party rule to include on the Republican ballot the names of Democratic

candidates, In order that Republican and unaffiliated voters could continue to
enjoy a blanket primary.
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Oesplte the presumptive case against the blanket primary on the basis of
rights of freedom of association of political parties, a plausible defense
can by made on its behalf. In deciding cases such as these, the court weighs
the severity of the Infringement on the party against the Interest of the
state in Imposing it. The U.S. Supreme Court recognizes the Importance of
regulations that strengthen the two-party system and preserve the Integrity of
the electoral process. Indeed, a footnote in the Tashjian decision cautioned
that the reach of the decision may not be very far. It said that had the
request of the Republican party of Connecticut been to open its primary to
Democrats In addition to unaffiliated voters, the circumstances would havi»
been much different because of the potential disruption to the party system.
Also, the defense of Alaska's blanket primary around the federal Voting Rights
Act of 1965--and the compelling Interest of the state in protecting the
electoral participation of Alaska Natlves--1s also available.

Furthermore, tne Republican party may decide not to pursue Ooyle of
Alaska. The circumstances that prompted the suit may now make 11 aot. In
general, political parties have demonstrated caution In using t a Tashjian
doctrine to upset the status quo. The Doyle suit was Improbable. Writing
about the likelihood of such a suit, political scientist Epstein noted:

It is hard to conceive of many electoral circumstances In
which a party would find It expedient to exercise such a right
[to close an ooer. orlnary). For one party In a competitive
two-party state to require a previously unused party
registration only for Its primaries, thus excluding customary

primary, voters who remain unaffiliated, looks politically
risky.72

The politics of the Issue In Alaska are certainly complicated, If not risky.
For example, the bill restoring the blanket primary In 1966 was IntroCjced at

the request of Governor Hlckel. How his new administration will deal with the
Doyle case 1s not yet clear.

| hope this overview of the primary situation In Alaska Is helpful to you.

20Ushjianv. Republican Party of Connecticut, 479 U.S. 208 (1986) n. 13.

21Presumably, the conservative wing of the Republican party'sought to
close Its primary to Democratic voters to forestall them from crossing over and

casting ballots for Arllss Sturgulewskt, a moderate Republican candidate for
governor.

22Epsteln, *W111l American Political Parties Be Privatized?* p. 271.
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HEM JRANOUM
TO: Representative Eugene Kubina
FROM:  Gordon S. Harrison, Director

RE: Preferential Ballots
Research Request 92.064

You asked for information about the so-called preferential ballot that is used
widely in Australia. This memorandum describes the system of preferential
voting used in Australia as well as several other preferential systems that
have been used from time to time in the United States and other western
democracies.

Application of Preferential Voting

Preferential ballots allow voters to rank their preference for candidates
standing for an office. It Is applicable only to electoral systems that
require the winning candidate to obtain a majority of the votes cast. Most
elections in the United States are held under the plurality rule, according to
which the candidate with the highest number of votes wins the seat, whether or
not he has obtained a majority of the votes cast. When there are only two
candidates standing for election, the plurality rule has the same effect as the
majority rule. But when there are more than two candidates in a contest, the
plurality system is likely to produce a winner who is not the first c'oice of
a majority of the voters. Majority vote requirements are intended to produce
a candidate who is an acceptable compromise candidate to a majority of the
electorate.

Preferential voting techniques of the type described in this memorandum also
apply only to elections with single-member districts (that is, in situations
where residents of a district elect a single official to represent them, in
contrast to situations where residents of a district elect several people to
represent the district). There is a preferential voting technique applicable
to multi-member district elections, but adescription of it is beyond the scope
of this memorandum.1

~"hc technique is the "single transferable vote" system, also know as the
Hare system, Hare-Andrae system, and Hare-Clarke system, It is used in Ireland
and in the elections for the upper chamber in the Australian federal and some
Australian state governments. A good explanation of it is found in Enid
Lakeman and James 0. Lambert, Voting in Democracies (London: Faber and Faber,
1959), pp. 98 + 131.
Iz 'r o 1
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Rationale of Preference Ballot: Avoiding a Run-off Election

A conventional majority vote system calls for a run-off election 1f no
candidate in the first round of voting obtains a majority of the votes cast.
There are drawbacks to run-off elections, however. The most serious problem
is retaining the interest of the electorate: where voting is voluntary, the
turn-out for run-off elections typically declines from the first round of
voting. Another problem with run-off elections is the continued burden of
campaigning it <mposes on candidates and voters alike. Also, from the
perspective of the leading candidate, the hiatus between the first and second
round of voting can spell disaster. Public sentiment 1s never static, and the
front-runner cannot be sure that his support will remain solid until the run-
o ff. Thus, the necessity for a run-off election introduces an additional
element of uncertainty and instability inthe polling process.

By allowing the voters to Indicate theirsecond or third choice as well as
their first choice on the same ballot, the preferential system fulfills the
function of the run-off election without the necessity of a second polling.

Types of Preference Ballots

There are several voting rules that allow the voter to express more than his
first preference among candidates. Discussed below are two versions of the
alternative preference ballot, the second-choice ballot (Bucklin rule), and the
Borda count. Also, brief mention is made of the exhaustive ballot voting
method.

Alternative Preference Ballot

There are two versions of the so-called alternative preference ballot (also
referred to as the preference ballot, the alternative ballot, and sometimes the
contingent ballot). The least complicated of these comes closest to
duplicating the function of the run-off election. |If there are more than two
candidates, voters mark their ballots with their first preference and their
second preference. In the first count, only first preference votes are scored.
If one of the candidates receives d majority of these votes, he or she is
declared the winner. However, if no candidate receives a majority on the first
count, all candidates except the two with the highest number of first
preference votes are declared defeated and their second preference votes are
distributed to the two finalists as if they were first choices.

The purpose of a run-off election is to give those voters whose candidate(s)
were defeated in the first round a chance to express their preference between
the two most popular candidates. This preference ballot has the s*me effect.
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A slightly more complicated version of the alternative preference ballot is the
one used in Australia. In this case, when any candidate falls to obtain a
majority in the first count, the candidate with the fewest first preference
votes is declared defeated and the second preference votes on that candidate's
ballot are distributed to the remaining candidates. |If this distribution falls
to produce a majority winner, the remaining candidate with the fewest number
of votes is declared defeated and the second preference indicated on that
candidate's first preference ballots are distributed, and so on until a
candidate receives a majority of the vote.

In cases were there are only three candidates for a seat, both versions of the
alternative preference ballot will produce the same outcome. In situations
with more than three candidates, however, the Australian version may produce
a different result from the simplified version. The potential difference is
the treatment of the third-ranking candidate after the first count: with the
simplified version, the third-ranking candidate 1s dropped from the running,
while the Australian version gives that candidate a chance to win through the
distribution of the lowest ranking candidate's second preferences. In a close
contest among the top three candidates, the fourth's second-choice votes could
easily result in victory for the candidate in third place after the first
count.

ZThe alternative preference ballot is used to elect the lower house of the
federal government and the lower houses of most of the state legislatures in
Australia.

3lt is not clear from the information at hand about the alternative
preference ballot whether, in the case of four or more candidates, voters are
to indicate a third, fourth, etc. preference, and if so, whose are to be
counted at what point. Presumably preferences beyond first and second are
asked for on the ballnt, as it is possible that the redistribution of second
preference votes only from defeated candidates will not produce a majority
winner. Suppose, for example, four candidates arc standing for election. In
the first count (the count of first-choice votes), candidate A receives 10,000
votes, candidate B 9,000, candidate C 8,000, and candidate D 2,000. Candidate
0 is declared defeated. In the second count (the distribution of second
preferences shown on first-choice ballots for D), candidate 0's votes are
evenly split between candidate B and C. This outcome fails to produce a
majority winner. Therefore, candidate C is declared defeated. In the tnlird
count (the distribution of second preferences shown on C's first-place
ballots), candidate C's votes are distributed evenly between A and 8. Now,
candidate A has 14,000 votes and candidate B has 14,000 votes, and 14,501
constitute a majority. At this point it would seem reasonable to conduct a
fourth count that distributes the third choice indicated on ballots originally
cast for C and 0, and presumably that is the rule. However, we have not found
a sufficiently detailed description of the system to be sure of this point.
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Second-Choice Ballot

Another voting rule that allows second preferences to be scored when a clear
majority does not result from the first count 1n a multi-candidate contest 1s
the BuckUn rule, or "second-choice ballot." In this case, voters Indicate
their first and second preference on the same ballot, regardless of the number
of candidates. In the absence of a majority winner of first choice ballots in
the first count, all first and second choice votes are tallied in the second
count for the two candidates receiving the most votes in the first count. The
candidate receiving th? highest number of first and second choice votes in the
second count 1s the winner.

This system differs from the alternative preference ballot discussed above
because the second choices on the ballots cast for the two top candidates also
enter into the final scoring. In the alternative preference ballot (and the
conventional run-off election), 1t is the second choice only of the voters for
the defeated candidates that are decisive in the second and subsequent counts.

As a means of producing an acceptable compromise candidate, this system has
much to recommend it. However, an objection to the scoring rule used above Is
that the most acceptable compromise candidate could easily be one excluded from
the second count. It 1s possible, for example, that Senator Arliss
Sturgulewski was the preferred compromise candidate in the 1990 Alaska general
election for governor, but she would have been excluded If first and second
preference votes were scored only for the two front runners. However, this
objection could be met by scoring all of the candidates' first and second
preferences in the second count. In this case, a candidate with strong second
preference support who was not among the top two finishers could win.

Borda Count

An objection to all the foregoing preference voting arrangements is that second
preferences have the saw relative value as first preferences. This objection
is dealt with by the voting scheme proposed in the eighteenth century by the
French philosopher Borda. According to Borda's method, usually referred to
as the Borda count, voters award points to the candidates according to their
preference ranking. Thus, for example, in a contest with three candidates, the
voters would assign three points to their favorite candidate, two to their
second choice, and one to their third choice (or two, one, zero points, for
example). The candidate with the highest total number of points is declared
the winner.

It should be noted that the point system used can influence the outcome of the
election. Lakcman and Lambert illustrate this chatacteristic of the Borda
count with the example of three candidates whose first choice preferences among
voters are as follows: candidate A, 14; candidate B, 2: and candidate C, 15.
If candidate B were the second choice of voters for A and C (candidate
Sturgulewski in our example above), and the Borda point scale were three, two.
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one, candidate B wins. But 1f the Borda point scale were a geometrical
progression such as four, two, one, candidate C wins.

Exhaustive Ballot Hethod

To round out this discussion of majoritarian, single-member constituency voting
methods, mention should be made of the so-called exhaustive ballot. In this
case, with n candidates, voters cast ballots for n-i candidates, n-J times, and
the surviving candidate is the winner. Thus, for example, if there are four
candidates standing for election, in the first round voters cast one ballot for
three of the four. The candidate with the fewest votes is declared defeated.
In the second round, with three surviving candidates, voters cast ballots for
two. The lowest ranking is eliminated, and finally the voters against cast a
ballot for one of the two remaining candidates. The candidate with the most
votes wins. This method is impractical for legislative elections where voters
would have to return to the polls again and again. However, it is an effective
technique used at conventions, for example, to elect presiding officers or
leaders of an organization.

Use of Preferential Ballots in the United States

We found little information about the use of preferential voting in the United
States. The following statement is froa a reference work: "Preferential
voting has been tried on and off in the United States. At least 50 cities and
counties have adopted ft at one time, but very few continue to use it."

Apparently a type of second-choice voting was used for primary elections in
North Oakota for a few years in the early 1900s, and it was used in Wisconsin
around the same time.6

| hope this information is helpful to you. Ve would happy to provide more
detailed description and analysis of any of these systems if you wish to pursue
the matter.

‘lakenan and i.aebcrt, Voting in Democracies, op. cit., pp. 280 ¢ 289.

*Htchacl 0. Young, lhc Anerian Dictiomry of Cicpcigns end elections,
(New York: Hamilton Press, 1987), p. 202.

‘Personal communication, Oan Rylance. Editorial Page editor, Crand forks
Herald (North Dakota), October 23. 1991. Hr. Rylance has promoted the concept
of second-chotco ballots for North Dakota primaries in recent newspaper
columns.
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RE: Connecticut's Primary after the Tashjian Decision
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You asked about the steps taken by the state of Connecticut to implement the
1986 U.S. Supreme Court decision in the Tashjian case. In that decision, the
court ruled that the Republican Party cuuld require the state to honor a change
in Its own rules that allowed unaffiliated voters--registered voters who did
not declare a party preference--to vote In the Republican primary for certain
offices. At the time, Connecticut state law provided for a closed primary.
The Democratic Party did not adopt a similar rule.

In fact, the new rule has not been used extensively in Connecticut because of
its limited application, and on September 7, 1991 the state Republican Party
rescinded the rule (i.e., they amended their party rules to close all of their
primaries). The open primary rule applied only to statewide and congressional
races (it excluded legislative races and local contests). It was used on two
occasions: at a special congressional election in 1987 and the statewide
elections in 1990.

Hs. Joanne Chrlsoulfs, director of the Division of Elections for the state of
Connecticut, told us that the state did not take special steps to publicize the
rule change. State law requires the election division to publish a legal
notice in newspapers about each election. This notice informed the reader that
unaffiliated electors could participate in the Republican Party primary for
specific office:. Presumably some voters were alerted to the change by local
media coverage of the primary election.

Connecticut's governor, Lowell P. Weickcr, Jr. represents a third-party--A
Connecticut Party. This party has a rule that allows unaffiliated voters to
vote in its primary. As It happens, the party has very few members, and no
candidates from the party are standing for office in the Connecticut primary
being held today. Thus, technically at least, Connecticut has not fully
returned to a closed primary system.

| hope this is the information you were lookingfor. If not, please call.

'See legislative Research Agency Memorandum 91.080 for a discussion of the
Tashjian decision and definition of open and closed primaries.



