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COMMON LAW OR FIRST AMENDMENT RIGHT OF 
ACCESS TO SEALED SETTLEMENT 

AGREEMENTS

C l l l  KVI, I YNNI. ( !OON

H P N E  K i e l  11 I'O  se a l s e t t le m e n t  a g r e e m e n ts  is a v ila l 
*  l o n e  in n e g o t i a t io n s . ' P a r l ie s  m ay  w ish  lo  a v o id  pu li*  

lic iiy  a n d  s i .m d a l a n d  lo  p r o te c t  th e i r  p riv acy .*  In  p r o d ­
u e ls  lia liililv  «as« s o r  m a ss  I o n s ,  s u c h  as a i r p la n e  c ra sh e s ,  
p an ie .s  ni.iv w au l lo  p r e v e n t o i l i e r  p o te n t ia l  p la in ii l ls  f ro m  
u s in g  iu lo im i l l io n  l i o m  o n e  p a r t ic u la r  c a s e  iu o i l i e r  
c a s e s . 1 I’iii l ie s  I e e l iliis  is ju s t i f ie d  h c c a u s c  o n e  c la im  n n y  
h e  i l e .u ly  w e ll- g ro u n d e d  o r  c le a r ly  in v a lid , a n d  il m ay  o r  
m ;i\ n o l lie  ic le v a n l  lo  o th e r  p o te n t ia l  p la in i i l l s ’ c la im s . 
I* e ih ap s  ll ie  p a r i ic t i la r  law y e r h a n d l in g  o n e  p la in ! il l’s c a s e  
w as e i i l ie i v e ry  g o o d  o r  v e ry  p o o r  a t u n e a r th in g  e v id e n c e  
h e l o i e  ilii- s e i i le m e n l . '  O th e r s  m ay  a g r e e  to  s e a lin g  lo  
o h ia iu  a n  im i e a s e d  s e i i le m e n l .  F o r  w h a te v e r  r e a so n ,  l l ie

• ,Vf inJm mill * .iml .in mnp.mying lexi Tor a tliw union nl ilir vjIiic nl 
rn iinn .i|>,iii|* M'liltnn iii .iihI < • mfi.I. iiii.tliiy in tn inr r . i to

'  .Vr imr., Mono .ipolit Sl.il K liiliunr ( ’.« v, S iliin iu ilirr, 3!>2 N W 2<l l '*7 
(Mimi IOHIo (ill i owiti)* th r I.iiiiiIm'\* riglili to keep llirir gtirf .mil fni.iiii i.il .ill.ms 
I ii i v.i i * lo M.ilim: I'I.im »141I1 o iil.in rn l aprrrniciilt). O ur .u lid r, StnUil I imihiIi 
Slalln Ilm/Mr. Ii'ffntnhnl. litit M-tn.il ollirr ir.iim it foi i rating m o u l t:  " I l i r  m 
u r l  111 .nmi nl i I ilir l.iwtmlt, an  Wiling lo plainlifh lawyrn, moil (iripirnlly 
tlm n  11mil .nititiplv lo .itnnl |>rl<oiul rnili.iii.mm riil or ptolrttion.tl ilio r |m lr. 
lo ili’.<nm.igr .iit.lii.nii.il Unroiil', m lo to r r r r  laigr ir tllrin n ilt fiom ili lriul.mit 
in irliiiii Im ioiiliitriili.ilily.“ lljll.it Mnmiiig New*. Nov. 22 . IIIS7, .11 IA. m l S

• A..- m/in huh \ MI-PH. I l l  1211. jiiiI accompanying trxl Tin ru m p le  nl i .im t 
ill iilmi; noli .11 n  t \  n | u  .ilnl Millrmrill* ill pnolnclt li.iliilny Hr m.itt loll i .m t

• Sir in/m noli 1 11 I-121). 2HI-2 M). anil ainiinpaiiyiiig irxl Im a tliwnt\iiiii nl 
tniiir •liviioiiimi. Iiriw iiii tr illn o i nit anil t <11111 iccnnlt. .mil ilir o rirttiiy  nl 
miiliili uli.iliit 01 m itlrio iiilt
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ri(*lil id »oa! settlement records is frequently mici.il.’’ Vet, 
the right lo seal records is nol absolute. Iu fart, die tight 
may lie largely illusory and uncertain, and is olicn die 
subject ol abuse."

D e sp ite  d ie  v a lu e  o l s e a l in g  s e t t le m e n t s ,  l io w e v e i,  a c ­
c e s s  is o f t e n  d e s i r a b le  iu  c e i t a in  s i tu a t io n s .  F o r  e x a m p le ,  
iu  in s t i tu t i o n a l  re l'm iii l i t ig a t io n  mkIi a s  iu  civil l i g h t s  01 
e m p lo y m e n t  s i tu a t io n s  v/ lie te a b s e n t  p a t t i e s  a t e  p o t e n ­
t ia lly  allec te d  by  d ie  o u tc o m e  o f  a su it,  s e a l in g  o l < o n s v n t 
d e c r e e s  o r  s e t t l e m e n t s  is a rg u a b ly  im p r o p e r  am i lu ll ac ­
c e s s  s h o u ld  b e  a c c o r d e d .7 A d d r e s s in g  (lie r e c e n t n o to ti-  
e ly  o l d ie  a c c e s s  is s u e  to  e v e r y th in g  l i o m  s e t t l e m e n t s  to  
s e a le d  d is c o v e ry  d o t im ic u l s ,  o n e  a r t i c l e  n o te s  d ia l ' " | l | o i

* Stt, t )c , I’.ilinioi v. N.-w Volk. 779 1- 7.1 Hiil (7.1 Cir. I'lHS) (w.ihnul ...t.t< 
im ill p.iilkipaliun ..ini p im uitr nl imihih-nliality, n-eilrnmii would m ». i lo t .  
m iU lliil). I oi .1 ih td jttin u  nt I’lihnirti. te r  m/m iin lri I l.'l I r» I

*• Sa infia n o lr i I' I .mil I 'l l  .mil attmnpaiiyitig lr»l Im a ilixu t.im . nl |inli-iili.il 
piohlc mt iii itgln nl a iu - t t . a trs  Aii invrtlig.'lioil in !).ill.it, I cii.it, Im ci>.iiii|iI<<, 
l i ic a ln l  ili.it tm iilt li.nl x .iln l eighty o itc t <lrt|»ilr llie- f.ut il ir ir  wn<- no luim.il 
d illtl oiileft .lllthnii/iiig ihi ti-aliiigi Stt Dallat Mmnillg Ni-wv Nuv '.‘J, I9H7. at 
7IA. m l. .1. I lir  papci liiirivii'Wi.l a Male ilitliid  .n u ll jmlg.-, |.i.l|;t |nlm  M.u 
tli.ill, .tli.i tlalril th.il ilir alum- tiriiiin.-il, in lut «i|iiuimi. Ii.iiu a '"gno.l nl' Im. 
t) ticu ."  l.rlw rcn piilgrt .iii.l lavm ril lawyrrt Id I 'm lliri, a t Jm lgr M o d u li 
tl.UC.I p .illirt waive llirii |iiiv.u y im i.r in t  win u lli<-y hring ilirii lin p u l.t inln lit. 
jit.li(i..| tytcim . hi "Ycm a ir  atking llie guvetiiiiirui in o n u r  inln ymn lilt*. Il't 
uni lit. ilir govi-HMtirnl i t . <niiiii|t iu lin e  at an uuw rlrninr titilm ."  Id at 7'iA 
cut. -I At a meant nl m uiinlliug tu il. .iliuir, Jti.lj;*- M.utli.ill itm r.l gui.h iu irt 
ami (mm .11 lien  tor all llie .litiii. i .m ill jmlg.-t tu u t r  ill I lit- lullin ' when |iailit-t 
tr>|lirtl a tt-.iliiiK. hi al 7SA. o il. 7 Srvi-i.il uinnllit lairt. |m l|;c M.utli.ill a.lo|>lr.l 
a "gm.il t an te" Maml.ilil Im |..iilirt l» in rrl il llicy ilrtilc  In rinse ii .m .lt , lu tr .l 
tin ill. f.uiiuinn taw tight nl an ew . Dallat Mmning Nrwt, Aug. 17. I'IKH, ,.| '.'HA 
m l. S Ii.

’ So I limiil.t1 1 . lihgalin/; ihe /n o  Sum Cam/ Ihe I ffrtl *>/ Iniitutiauul llrjuim hill 
Kalian mi /Ihtml I'm tin, lit. On I.. I<» v. '.’Ill ( I !IH7) (.liunsting intlitulimial irtniui 
IniK-*l»>il anil ilt a llril mi lliii.l pal lies) I In- a iliilr  rxplaiut that "|i|iltlilulinli.il 
t.-fotiu t a t f t  aim in ic tlin iln ic  . m a in  unilt nl tm irly . In tn  doing. lltcti- i .i tr . 
.illro  .iitliim iont ami imlivi.ln.ilt tli.it a ir  nut l>rl»ir llie tm u l. (aun ts, imniiirti 
I.ilm t .uni |M.liiii i.iut li.itc ih .n lm c  expressed .m irrin  tin t ilir nghls ..I tin- at. 
to i l  |> ulics ami intiiiiiiuut tmi tn- iguinr .1 in ilu* irim-.ly-oi-.ilinn |. lm r t t ."  Id ai 
7 M .  llm t, mi.- I.ulur tl.mil.l Im - ava.laliilily nl r.ill review in all | •>>t• m i.illv al 
le tir il llnlmiiiii.iicly. tint lo t  nnt alw.iyt lieen llie ta te . Stt, t f  . l-.tDC! v Sirat 
I.iilttt t. I’m e . K. linn, Mailin t> Unit, C»2C» I 7.1 1777 ('.ill Cir. MIHII), .Smillirm 
M rlhnditl lluiveitity A ttm iaiinn nl W uiuoi law  S lu .lrn lt v. Wynne K |.illr, 599 
1 7.1 707 (r.lli C it. 1970) (Iwn telale.1 catct mi .litditniual-.iy lining p ia .l in t  
wlii.t. n-t11* .1 mi llie tlipul.ilimi lliat all m airtialt irtnaiii .unlnlruli.il Im a t|.eo  
lio l l.ine |h-H.hI).
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;i niuuhci ol yeat.s nobody thought much about secrecy or 
about thud  p.ii ties who were not litigants . . . .  Now we 
see m ote co m ciu  lot the public interest and a tecoguition 
tb.it some i uses allec t a lot of people and not just the pat - 
tic’s . '" "  \uoihc-i ; iitide cites not only abuses of sealing 
and pioiic iive  o iders  but the em etging device Im com ­
plete- wiihdi.iu.il ol all the papers and documents ol a t asc­
ii mn du- h i m d  "leaving no trace (bill die lawsuit evet ex­
isted'' and giving die pat ties the ultimate protec lion scal­
ing 0 1  dels do not." Especially prevalent iu products 
Ii.ibilit\ cases o r  mass accidents, such practices prevent 
"m  tin i ush to secrecy . . .  the early warning signals about 
tb le e tivc- pioduc is o r  i|iif.‘slinnahlc conduct 11bill | emc-ige
(lining open cmill pioceediugs.  Thus, tbc- practice
ma\ pi event the public and slate review boards limn ir -  
cc i\iug notice- ol malpractice o r  unprofessional conduct 
c ases with the lesull that a psychologist or doc tor sued, 
pel baps i epeaiedly, continues in a thriving practice."

I lie Supie-tin- O m ut lias recently decided several cases 
dealing with die public's tight o f  access to criminal dials

• sht'ldd I I unit An/* Sfiltli, N si’l I. ) , Vol. II Nu f>, I, 77 (0.1. 7, UIHH) 
(>li-..iittini* i.- .o il ,i.. r t t  i.tx-t ..nil |iiut)l('iut llicy o ra te ) (.piolmg (anuish I 
I Ii.... I nl il.. I'ul.li. Cili/.-n I iligaiinu (if.nip).

- Siiint Ituh. Ihde Italiani, ll.ill.it lu u r t  lln .il.l. O il. 21, UIHH. .it A-l. A IH 
I In .mi. I. Inn  il»- lollutvilig p ta ili .r t  .it ic.itunt fur ih r ahutc win.Ii ir tu lit in 
" t i n .  I ' I.m p in ln In c  m il .l t .  nrgnli.iK'.l trlllrm rm t tripm ing terreiy in ex- 
<Ii.ihi:< Ini iixiii- ninn.-y, tealing m .lrit, and withdrawal m .lro . Id ai A-IH, oil.
7 1 I l in t. . .n I. pn lrm ol |.|.iu>lill mil only li.it In repeat rx .ul wmk ilunr Ii) |. itl 
I >l.ii > 11 il I n iliniiii-Jiuiil 11..- »aie, liul may n rv n  ir la lr  an injiuy In an i-vrnl m have 
ai|.->|ioi. ta.umiii'. in I'li v.m  ill. Iiann limn ocruirmg. AiKu.il.ly. iliit it mil an 
i lit. n ni all....ilurn u | vmii-iy't ir tm n rri .

Id a' A IH. .n t 1 A* III.- aili.lc suggests:
In l<>* al and Ir .t.ia l inu illiuu tri in i i t t  ilir (nil,-liy, llicir a ir  innli- 
.1* m. .Ill m i ln t  in liumli. .It of r j t n  llial all-ge tafriy |itnh!rm t 
wuh ttul.iy used |n .u lu .lt ami lacililic'. Kvriy .lay, tm nrm ir gelt 
ml.i a . ai. lakrv a iIiuk. tr .-t a .I.ulur nr wakrt up nrai a l.ixk tilr  
■ Ini ln \  h. in  il..- tulip-. I u | a lawtuii i.ivrrr.1 hy a . milulrntialiiy 
ni.lri

Id
"  Id al A IH. m l 1 I Smnr jm lgrt may Ik- irluflaul In gl.illl scaling m .lrit

Ik i .ium nl il..- tigi.il ti pul ili. iu tr ir tlt, m ir jm lgr waling lhal " |w |h ru  pail in
liligai.-, ilu v ie  uxug a piihli. piiKCft." Id al oil. S (ipiiiliug Jm lgr Ixmi.uil 
Itiam iu ..I iIn- Wathiilglnn IX !. Supriim  (aiuil).



i’ i i k I  criminal records.17 I lie* source o f  llie public's right ol 
access to hoili llie iiial and records in civil cases, liowevei, 
is uneeilain .1 * Presently, two liases exist lor poienii.il ac 
(ess lo courl m o l d s ,  including settlement agieenieuls 
Some courts liud a public rigid o f  access in die lit si 
am endm ent, others under die common law light o f  ai
less  "  Kven among courts basing decisions solely on die
< niiminn law right o f  a< ( ess, however, dillereni es ol opin 
ion exist as lo the p io p c r  standard ol review and ihr
p roper tcsi for g iauling a leipiest to seal 01 unseal
materials.

I he focus ol ibis comment is tin* public's light ol ai cess
10 sealed civil settlement agreem ents which were dis 
cussed iu open  court ni liled with die com I , thus formally

11 Sir l'it'si-h |ili-i|,iiie (l«i. v. Snpnim  ('.mill, IIHI S. (il. 27.15 ( l(IHIi) ( .1 1 . |.>
1111111n.il |n< lri.it p im reiling), I 'lrssk n lc ip ris r On v. Supi-iinr Omni, lo t II S 
MU (I'lHI) (allowing a n n i  In (nil (lire ill 111111111.il pim .-idiug); Olnlit- Nrwsp.i 
|h '| On v Sii|M 1 mi Omni. -Ir*7 U.S. 590 (10H2) ( .u rc n  in 0 1111111.1l tii.O). K11I1 
liininl Nrwsp.ipns. Ilir. \ V11 Ktni.i. I IH U.S. (IMHO) (pulilii n u n s  in ■ 1 it11111.1l
111.1I tiinlrr ilir til(i aiiii'iiiliin ill). 1 rt aim infia nnlrs 70.SI .mil .it 1 i»in|i.iii>nif; i r n  
Im .1 disinssioii nl Huhmmut Nnnpafni

'• ,Vr /n .r  Rrpm In s  Comm fm l-ircdnui nl ilir I’irO , 77S F.2.1 1125 (D O  Oil 
W85) In 1 r llrlmiirn disiussrs I lit- d illrm icrs h rlw rru  livil .mil iiiiiiin.il liials. 
In<-iii ll .uni m  il in.iirii.il. .nnl m i n i  in ru tim  .nnl irro iili. hi a ' ISSII-ISII,nr 
nha Minnta/mln Si.it U Inhutu, 192 N.W 2d .it 20500  01.<1 lining On- many l.n m u  
.mil in n rila iillm  whiili imin- inln play in 1 iy'lil nl access t a i r i  »i iln-y ir la lr  In 
i i n n i  nl M-lllriin iil ag in  iiiriill). I ni a discussion nl die dillci cities In-lwn ii pn 
m at 1n.1l r 1 i.1l1 ami Inal i n  on Is m rv iilrn ir, sre  Mali 111. Myth ami llnihly in I'mln 
m r Onlrt liligaiion, (ill (anon  1 1 . 1.. Rev I (I0HS). 1 rt in/in nnlrs 2.10 2 Ml

“ ( impair I’lilmim, 770 1.2d HI,I («asc irsim g nil tnnniinn law liglil nl .incn 
ami (m llirt srp.uaiing uiigiil.il sr.iling limn lalrr unsealing) wilh Wilson v. Amen 
inn M nlnn (im p., 759 I 2d I.MiH (I illi Oil. IOH.r>) (adopting .1 fit'i atin-mliiirnt 
it.nnl.nd In jtnltly r lo iin r  Ini ptndiKli tialiilily irlllrin rn l lenling n  ip in l) l.n  a 
iliitu iiinn  nl ll ir tr  and nllici iclalrd  i.n c i s r r  in/m n n lri HI.203 Annltn t isiin-
11 iln- ilil lr ir in r Itrlw rrn pri lii.il, nnnpulilic and rvnlrnliaiy inalriialt. d inusicd 
al injm nnlrs 120-123, 210.230 and .111 nmpanying irxl. S n ilrim n i .igircinenis 
a i r  similar in pirliial inairii.ili lircaiiir iln-y a ir  "piivale" in n lta ili ir .n lin l mlli 
nn couil nl pulilii tiipnviiin ii in liinsi rases. Srr Si-.illlr l itiu-sOn. 1 Klnnrli.iii, 
11)7 U S. 20. 32-11. (WHI); In ir It tf mint, 771 I-.2.I al 1331-37.

'* Srr llauli nl Am. Nal'l I nn l v. Ilnlcl Killrnliniiic A inu ., HIM! I- 2d 110 (3d 
Oir. WHO) (ilitagirrm rni liclwcm ilu- majmiiy and ilissrul .11 tu ilir p inprr slate 
tlaid), lim es llrin ld  I'diiiing On. ». Ju n ri, 717 S.W.2d 1111 (I'rx. Ol. App ). nt 
nitrd, 730 S.W.Vd IHB (lex . 1'IHIi) (ap|ii-llalr d rriiinn  split un rrln-aiiug m haw, 
milisc-t|iit-iilIy vaialrd (nt l.n I nl jiuisdii linn).
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h e m m in g  p a r t  o l th e  c o u r t 's  r e c o r d s . " '  A cce ss  c a s e s  ra is e  
sev( 1 a l is su e s  u n d e r  e i t h e r  a (irsl a i i ie u d m e n l o r  c o n u n o n  
law  b as is , ca i h a p p .u e i i l ly  w ith  n o  “c le a r "  a n sw e r,  s in  h  a s 
th e  d i l l c i c m c  b e lw e e n  a c c e s s  lo  c o u r l  r e c o r d s  v e rs u s  a c ­
c e s s  in  d ie  d i a l  i t s e l f 17 a n d  th e  ( in fe re n c e  b e tw e e n  g r a n t ­
in g  d ie  o i ig iu a l  se a l a n d  la t e r  a t t e m p ts  by a l l i i id  p a r ly  lo  
u n s e a l th e  a g i e e m e n l . " '  A lso , (he is su e  o f  h ow  m u ch  
w e ig h t i m i l l s  s h o u ld  g iv e  lo  th e  v a lu e  o f  e n c o u r a g in g  sct- 
1 I1 in c u ts  in  d ie  v a r io u s  b a la n c in g  te s t s  u s e d  in  d e t e rm in ­
in g  a l ig h t  o l at c e s s  a r i s e s .1" T h e  c o m m e n t a d d r e s s e s  d ie  
(iist a m e n d m e n t  l ig h t o f  a c ce ss , fo llo w ed  by  a  d is c u s s io n  
o l d ie  c o m m o n  law  r ig h t a n d  th e  v a lu e  o f  e n c o u r a g in g  
s e id e m e n i s .  f in a l ly ,  th e  c o m m e n t d is c u s s e s  p o te n t i a l  s o ­
lu t io n s  s u g g e s te d  by  a u th o r i t i e s  f o r  s o lv in g  tin* a c c e s s  d i ­
lem m a  u u i i l a i( in c lu s iv e  a n sw e r  c om e s .

11 Sir mini m .lri I Ml, W1, 210 230, and .ii company ing trxl Im a dm  union  nl 
(In linn- nl w litllui tiling an .igiretlirill will, a cnnrl ili.ii.gci On- nalu tr nl ilu- 
iiiai. 11 at In 1 aim- a < 0 1111 may n-ty un ilir 1nalr1 i.1l in forming in  judgnunl. Sonic
 ......... lio n  unlit a ir llial il .1 m in t duct ic-ly on malci 1.1I. die pnlili.'i in-cd Im
.u n  s \  1111 h  i m  1 s o  1I1.11 ilu- pulilii ran lolly liiuU-ritand ilu- judo i . ! drlriinin.ilion 
Stt M.iiiiis. nif in noli 13, ,11 11) (d im m ing a coilll't uIi.uk r  nil malrlial .11 ilu- 
pi 1-pi 1 Ii.ims Im dclriniiiinig .1 liglil o( a c in i  In 1ualrll.1l)

' So infiii 111 i ln  20 II  and aiionip.iuyiug Irxl Tor a d iio tinu ii nl ilu- ilillri- 
m u  ur ,ihii In ii Hi fm In 1, 773 l'.2d al 1331 (diilingniihiug lu-lwrrn a< rru  lu 
til--ids .md a i m i  In liiali), Note, Thr Common law Ihghl In InifmtlainUjfyJiulnial 
llnmili In I niiinn m On (iimnn, Ifi (!.v I.. Rr.v. 051), 01)1-02 (IDH2) (noting ilir 
Sup.run- Cuiim'i iliitmi linn In lwrcn a  tight <d .m e n  tn liiali and in m d i)

■■ V. infiii in ill s I I ?  203 and airoinpanyiug trxl for a d iio iiiinn  id d ir i.im-i 
llmosMiii: 11 us iisiu-, I ami Is apply irv ria l f.uim s in ih r taiintis li.il.mi ing I n l t  
m rd  fit. di irimuunR w’ rlliri a light ol a ic m  rx iili in a p .m ..ol.11 tasr. Ilir 
t.u im s ,m nr, l in t tn r i . in 11 1 1uin.il a c c n i case*. Srr, rg , lliihmnml Mm’tfuifin 1. I IH 
ICS .11 555 111111, .111 addilioual isstir iu liglil of .m ess c a m  is wlu-ilirr lln-ir
(.11 Inis apply ri|ii.illy lo  m il  p in ccd in g i. For a diirm sinu nf tins issue, s r r  Cali- 
nrll (a* v IH-l’mpi.ilr. 113 ICS. 108, 3H0-87 it. 15 (11)79) (discussing ilir applna- 
Iiiiii ol llii'sr l.n Ims lo 1 ivil liials) and l-'rtmrr k  Knlry, .Itrrn In Jnduinl I'ltnmimgi 
In linhinnnil A'.iinfmfin 1 nml flrjnml, 10 I I a r v . C K -C I, R»v. 115 (WHI) (in- 
drplli .mallsis ol ilu- Culms p irs ru ln l ill ilir lluhmanti S'rwiftnfmi case and ilu ii 
appliiaiuiii 1 0  m il liials).

•* S,r. r ;; . Inan Itn.ihl, 717 S W.2d al 933 (drnumslialiiig ilir vaiious vn-wi 
ti.iilly liy .nu ll isimg ilu- majoiily, cum lining and dissruling opinions and dis­
cussing iln- satin- ol €-111 iiiiiagiug srltlrmi'ut).



I. F i r s t  Amendment R ig h t  o r  A ccess 
t o  Civil. C o u r t  R e c o rd s

Tht* .Supreme Couil li.is not directly decided whether ;i 
first am endment rif*hl to attend ;i civil proceeding exists."' 
Iu Rir/nnoud Newspapers, hie. v. Virginia?x however, the 
C o u n  held llmt ilu* Ins I amendment grants (lie public a 
liglil lo allend criminal p ro c e e d in g s / '  Thus, in ordei to 
d o se  a criminal case, a parly imisi show "an overriding 
interest based on findings lliat closure is essential lo p re­
serve higher values and is narrowly tailored lo serve lhal 
interest."' '1

T h e  Richmond New\popns Courl adopted a two prong 
historical/functional lesi, based on ihe historical open ­
ness and importance o f  criminal proceedings and die 
funcii mal value n f  openness to a democratic govern­
m ent."1 T he  Courl listed several values advanced by
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'* Srr llirhmond A'/wi/ki/irf). I IK U.S. al SHO ti.17 (holing dial tllC tav- dill mil 
aitiw n die tpiciliun Tut i m l ui.ili ximr d ir io n c  wax nnl lain-il); Fciun-i A Entry, 
iii/iiu mile IH. j I -115 (iIimiimiii*! ilir t-xlrimun ol lluhmtmd Snfi/Mi/ini in litil 
plnccriliiigx).

ii -t IH U.S. 5f.!i (IflHO) (|iliiialiiy o|iini»ii). In lluhmond Nnrtpofirn, ilir p inx  
inught in vacate an older • lining a im inlrt lii.il. Id al fiOO. I lie iii.il in in i jinlgi- 
In Id dial. Iictaiiu- tlir lii.it wai die finnlli rii.il for die dclriid.nil, laiilimi wax 
n i 'in v iiy  in orilrr In pli-vrilt d ir jin n o  lin n liraiing (Irl.iili otllxuli- iln- iniiit 
nniin. Id ai 501.

•• l.l ai SHO. Ilir  (aun t n a in l dial die "1-iiM Amoiditienl gii.u.i rx nl
xprcch and prc-w. Mantling alone, |nnliiliii gnvcinmrnt limn  .... ..  timing
coiitllontn ilcmtx nliidi Itad long lirrn  n |irn  In llie pulilii al die time dial Ann ml 
menl wat ailopieil." Id al 570. Mmenvet, die lin t aiiiendmrm iniptn nl> iripiiirx 
a i r c u  in au u rc  die pulilic't liglil in gadu-r informal inn. Id. al 575-7l» I lie Caiuil 
explained lliat ” |I|lie explicit, guaianlred liglilx lo '|>e.il and In piildidi inn iern  
iug wli.it lakes pl.nc al a mal would love m uili meaning il access In nli« i»e du­
ll ial could, as il was here, lu* Turrctmed ailiitiarily." Id al 570-77. |m im - Kcliu 
cpiisl, however, in die dissent, i-xpirxxly rejecleil a pulilic right of access umlei iln 
fust cm fourtc-endi aniemluu ills as long as die parlies and die judge agirt in  iln  
sure. Id al Mil-(Hi

a  ,\,r hn\Entnpri\t Co . -Kit ll S. al MO (cl isiitg nf ciiniui.il sou due pint reel 
ing); (dot* AVu'i/*i/Vt, -IS7 U.S. al Ii0ti-li07. I lie (ilobf \ rnit'f*il*ri t.nllll held lliat in 
a ■ iinnu.il case a p uly musl show an iltl|*oilanl guv. iiiuirin.il inleieM and dial m. 
h ss reMiiclive means sisls In pinlecl llial ililrrrsl In juslily i Insure nl riih ri iln 
llial tn leccuds. $57 U.S. al IHHi 117.

•• Uuhnnud AVi.-./«i/*ii. I IH II S ai 51*1-78; iff Al>o Puhliikrr Indus . Im v On 
lien. 7.33 F.2il IHV.I hid On. I'.IH-U (iliuiixiing die l.n mis and using ihi-iwn pmtig 
test in ,i drcitiuti esicriduig llie Insr ameudmeiil light n f .m ess In m il pi-ueril

open liials.'"' T hese  im hide: increasing (he public’s confi­
dent e iu ilir judicial system; enhancing the quality o f  die 
system by subjecting proceedings to public view; increas­
ing public iuloimaiion about important social issues; and 
cdm aling  die public about how (he judicial system oper­
a te s .’" II these historical and functional values o f  o p en ­
ness outweigh die particular parties’ benefits (rom 
dosiiie , sealing is improper.*'7

I his first am endm enl balancing lest, requiring a strong 
showing lo prevent access, is iu fact very similar lo die 
common law light o f  access balam ing lest. U nder die 
common law lest, each case is similarly decided on a bal­
ancing ol die (ascs's particular facts and circumstances, 
hui wilh a lesser showing required to restrain access.*'* Iu 
l;ti I. ( ourls use die same reasons, such as increasing p u b ­
lic (onlideuce in the judiciary, as balancing factors under 
both lesls.'"

Alter Riihmnnd Newspapers, several courts extended die 
lirsi am endmenl l ight ol access to civil proceedings using 
die histoiical/fnm lional lest.1" From (his extension, 
some ((mils I'm (her held that a first am endm ent liglil of 
access lo civil (otirl records exists, including settlement 
agicem ents filed wilh a courl under seal.111
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ingx) I in ,i ilninxxinn nl hddiiin Induiliui ire  in/ta nnlrs -18-50 .uni airumjMiiy- 
ing u m

• Ifiihmmid .Wiin/M/rri, -MH U.S. ai 5f*4-78.
** Id 
’■ Id
|- .V,, Nixini v. W illnri Cniimimm alium , Int., -1.15 U.S. 58*1 (1078).
"  \n  1 1 : . iVinm. -IH'i U S .ll fiOJi Minnrnfxdu Shir (J Tribune. 3112 N W 2(1 .il 202- 

03 (iliu nixing h.il.iiur m il vnlnr of far lo o  inulrr common law text)
*-.v„ WiImiii V Ann i n an M nim t Canp , 759 F.2d 1568 (IllliC .ii I OHS) While 

llt/mn ihil uoi ixpiexvly adopt a lio l amendment h.ni(. ihe iiu iil illil adopt the 
inoi.iM il vi.mil.ml nl piiHil neirxxary in firM amciuhncnl r a in  in juxnly rloxntr. 
Ilinx, iln -1 .m ii leipnieil dcinunxltaiiiui nl an iiiipoii.uil inlrti-M ax a xiiiil pie- 
li-ipnxili in ii -imii-il a i(m  In iiilniiii.iliiiii /,/ al I.ri70. irr tt/in 1‘uldnkrt W in  . 
733 I -,M ,n |070 71, In ir (.'iiiiliiirul.il III Srr. Iilig  . 723 I 2d 1302 (7lh ( ii 
1081), III.>mii A- With uiixnn lu lia rtn  Coin v. M O , 710 F 2d  111*5 (lith I n  
lilH't)

*• W  m/m in-0 x 32 IINIInl xiiiur nl llie ( a m  rilrn ih n g  j  light in ■ m l h i  nulx 
I In 1 1 .mix. h n i in i i ,  i In I lint ilium * Ihr ih lfc iru irt tn iw rril till-light nl aurxx In 
Oialx I the tight nl .iiirxx in in n n l i ,  whiili ii a Irgilimair ip in tm u  pntruti.illy
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A. Extension n f thr Richmond Newspapers 'Jest to Non- 
Settlement Materials

O ne o f  11 if (ii.si eases tn extend the lust amendment 
right n f  access to civil records was II town & Williamson To 
baeco Corp. v. ETC.Vi In Drown & Williamson, the Public ( !il- 
i/en Health ’’esearch Group, desiring to pnhlish 
iufot ination in Federal Trade Commission (FTC) re| oris 
regarding tar levels in Brown & Williamson’s eigaietles, 
intervened iu a suit lo modify an order  sealing reports 
Brown Sc Williamson submitted to the FTC.r> The c iti­
zen’s group asserted three bases for its right o f  access: the 
Freedom o f  Information At a common law right o f  ac ­
cess, and the first am endm ent.5'1 The Drown (sf Williamson 
court, using the Riihmond Newspapers historical/functional 
test, held (hat a first amendment right to the documents

alfcrling a ili-lciininalinii nl l lit? am-** iwnc. Stt In it tttpailm, ITS l-.Vtl al I SSI; 
I tie I ail.ili.iMcr llcnintial, Int. v. Willi*, 170 So. 2d 807, 871-72 (I I.i I'I7!H 
(| mini mg "in ilu- ililli-irm i * liciivrni i luting a nial anil i loving ct-unilv ami lnnl 
un; cm tic cl aim-ndmrni liglil allowing a rntiil in uinc.il it-innl* wliii Ii li.nt- lit-t n 
|iiti|ii ily vc-alnl); Nnlr, m/n.i null- 17, al fit) I (noting llie ilillt it-nti- and llial |mlilu 
m i n t  it liillillril t.ilt-ly liy iln- liglil In allrml a Ifi.tl). In it llt/milnx Mali-il lli.il tin- 
lu tt aiucinliucill doc* uni rn-aii- a right nf artcs* lo (itil n ialt. "nmrli Ire* in 
a irc tt  In in nub iu i ivil liialt — ni, fur llial matter, rvcn irf in ill in c i iiiiiual m alt
77.1 I 2d al 1311 

«  710 P.2d ai III*!*.
’• l.l al I Kill. I ho gintt|i wat a nun -profil organization cng.igi-1 in ii ti u ili 

and |nilili(alioii nl hoallli and tali ly inliirinatiun. l i t  I ln - 1•t.iiuiill. Itinwn k  Wit 
li.initnu, wat a i igareili- ni.iuluaiiurrr wliutr lar h-vt-lt wt-ir iinrlci uiu-Higatimi 
liy ill-* l ie : allrr tin- l-’I'C irc n v n l rnm|ilain(* alli-ging llial ilir I IC'.'t irtlim; 
■tu-lli-ult |iinduit-il rriiini'iiutly Inw lar lovrlt duo lo flu- t|io<ial itrvigu nl lit-- 
|ilaiutif1 ' t  figairiii-t. hi ai 11  Ox. llm t, |iulitir luallli wat |>iiliniially aiUt-itrli 
nitre I-d. hi Ain t ilt-lrimining llio ictl ir tn lit wrio in tu in-il, ilir 1 1 0  |iiu |inn  ,1 
lu |iiiMith ilir inlniinaliun, al wlucli |iuiul llmwii k  Willi iiiimiii tnii|',lil a |>it linn-
i i . i iy iiijumlifin I n  *ln|i • lie |n r t t  loloato. h i

*' ' - UNO i  M 2 (1082). Ill- Ijrodnm  nl Intiiiuialinn Ail allnwt all, |h nm l 
lu n-|iit-ti finui any lid rra l guvoiuiiionlal ngrm y int«niii.iliim ranging limn 
agenty n|iiiiinut and iriu iil*  lo tlalrnii-ult nl |inlny and Mall iiianiialt hi nidi-r i • 
(iirvi ill “ ti-«irl'‘ gnvcMiiliiiil hi

”  Ihwrtt U Hilli/iminH. 710 F.2tl al I Hi*.). liming ilu- iiiti-tligalinn. ilu- I l l .  i< • 
i|iirtl- d  tfiillinriilt limn (no itl-i|ni cigaicMc c imi|i.iliic<, im lulling Itiuwu & Wil- 
li.uiit-in. hi I lie I lC : altu agirt-il In tt-.il all the iuful iiialHui Ii ••in flu* 
adiliinitlialivr iiiinrrdniR  lit al 117(1. llio m in i ilm nittrd  llio 111 oilnin nl In- 
Ini ill.-Hull i laim I in  auto ih r tiauilo rx |u rttly  riru i|il«  i mil It hum  lit application.
s ttr. use:, ft wkikH). 5W(ji<2) (iwwi.
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existed.™ Thus, Brown 8c Williamson failed to satisfy the 
in n  cased burden ol proof necessary to obtain c losure.57 
Mm cover, the court noted that in certain civil proceed­
ings, such as those with government agency involvement, 
the politic *s interest and need for access are as high as in 
c i iminal proceedings.™

F.c lining the Richmond Newspapers Court, the Drown (s’ 
Williamson m in i  discussed the fact that widely publicized 
dials allow die public to see the government iu action, 
pel mil cxpicssion o f  public concerns 011  important issues 
and venting ol emotions, increase the quality of judicial 
pincccclings by public scrutiny, and increase the public’s 
confidence in the fairness of the judicial system.w 
Alihough the court noted that these factors arose in crimi­
nal access cases, it held (hat the factors apply wilh ecpial 
Ibrcc* to c ivil dials.*" The court, however, did not discuss 
the* eliHeiences between criminal and civil proceedings."

llliimalely, the Drown is? Williamson court held that there 
a ie  only two categories o f  material exempt from public 
ac c ess, which are: matters related lo keeping order in the 
ro m d n o m  and matters related to the content ol the infor­
mation. Under the first category, the court held that a

-• tUnu ii Ol llil/iiimnin, 710 l-.2(l al 1177-78. 
hi

- hi .ii 1178 I'm example, llie cnmt lixlrel aiitituiM, gnvcimmiu ic-gnl.uimi 
,ii iitniv, haitla npit y i .ivc-v, ,m-l tliwiimiiMiiim action* a* iinl.mii-- m wlmli |mlilii 
iiiii-ii si i\ ti-iv high hi Politic- intrrrM innravr* heratnc ihe mm mm- nl iln-1 1  i.tl 
m iv .-Ilf • 11 iii/n i\ (lit er I ly. 1,1; i rt, r />, In it  Sail Juan Sl.ii Cat., 1812 I 2-1 108 (Im 
Cai lo.HM lalhnvmg .tier** lo |n • i i i.il flivn-vriy m.ili-ii.il in a civil tighiv i.ivc mi .i 
I f  slut li-il Im - iv ) .

i hln i miiI' wln i r  |inliln m lorvl iv lily’ll imliulc- physic i.itl m.ilpi,nci-c- or *t-xn.il 
niiMiioilnii, • iiviimmiiiii.il cimlaminaiimi (uilt, ami |iioflmcv Ii.iIhIiiv taxev Stt 
liill.iv Mottling News. Nov. 22. I'.IH7,.«! I, col. -I. A major colic cm  i* lhal pioti-x- 
*i--n il% cm i|-- n  vii'W liy vl.itf n  giilatmy lioanlv liy tenting li-cmilv. whit ll mi-.inv 
ill it i-Iiwii i.inv may have many intiaiitr* ot imn|ilainl* again*! llo-in vi l no i< < mil 
Im ii„ |*,,l»t,« ii.ilif .V  hi at 2SA, o il 0.

* Itinn n O tli//ffiMfi»fc. 710 I' 2i| ai 1177-78
-  hi
" h i. nlui I l imi t K Ivnlc-y, tu/nn null- 18. al -1 1 0 - 12  (ilitiowing ihe lailm v 

an.I iln n a|i|-liialiim in civil pim rriliugt).
-- /l..mu 0 IIilliiinnnii. 710 I 2i| al 1170 t'mli-r ihe ti-imiil lalrgm y, Haile 

vn iil-. iialHHI.il vcioiily. anil pinlctHng die |iiivacy ol limit |Mllic« |ov|ity d o  
vim- h i. i-irlui In n Kimtvillr Ncwv Sciilmrl Cai,, 721 F.2il -170. I7l» 77 (Cali Cat
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party must dem onstra te  a compelling governmental inter­
est to override the traditional presumption o f  access.'* 
U nder the second category, the courl employed a balanc­
ing test weighing the parlies’ interests in closure against 
the public’s interest in openness.44 Additionally, the court 
staled lhal a company's desire to keep commercially 
harmful inhum ation from the public is not a factor for 
consideration in the balancing test.45 In (lie court's op in­
ion, the result o f  giving weight to  the private parties’ 
desires for secrecy would lead to abuses and a " n o rm "  of 
closure rather than openness.4'1

In 1984, the Third  and  Seventh Circuit Courts o f  Ap­
peal also extended the first am endm ent right o f  access lo 
civil court records. '7 In Publicker Indmhies, Inc. v. Colien, 
the issue was whether the first amendment protec ted the 
public’s right o f  access to a confidential company report 
en tered  as evidence during  a trial.'" Only the portion of

l!IH3) (allowing ilir sealing n f  FDIC. toroids lo  preserve priv.ity lircausc die ni.nr- 
ti.il cnnlaiurd liii.inii.il iiiliinti.iiiuii id hntli pailic* and nonparlir*); In <r Kil.ile of 
I lean t, (*7 Cat. App. 3d 777, 130 (ail. Kplr. 871 (1077) (rlm m e, Im a temporary 
pel ind only, to pievrnl si'linlu lineal* lo die live* and pmpeily id liiivl hi-ntfi- 
ciaiir*) IInl \rr United Stale* v. I’n jn rr, fdl-l F. Snpp. 030 (S.I). Fla. I0H I) (pi imii- 
liny; lin e n  lo delendanl'* la* iclnin* whiili had liern cnleied a* evidentc and 
(li*rut*ed in open rniirt, llietehy het inning part of die open com I le tm d  and 
waiving die light lo privaiy). I lie In if IStalro/ 1 Irani courl i tear I y l.l vol ed open- 
ne** and *11 e*jed die fail die tltiMiic was piuely lempoiaiy. I3(i Cat Kplr. al 
821. In if F.Ualf of llfanl, llietclotc, wa* arguably an early iiitliralinn id die lientl 
Inwaitl inrre.uril piililir mies*.

"  Ih,urn U IVilhnminn, 710 F.2d at 1170.
"  hi I lu- presumption in lavm ol tli*i lo*iiie lip* die lialaure iu lavm ol ripen- 

tie** under llii* tali-gwy. 1,1 I hi* halnin illy; le«l, "weighing in” llie pif*iiiuplinit 
id opriiue**, i* similar lo die irsl n*ed iu ili-li-iniiniii); die uuiiniou law ii|;ht id 
auej* . Ihe  major dilleieiue helween llie two hal.nniuy* tc.sl* i* dial die |il*l 
atm-mlmi-iil le*l i* weighted more heavily in favm ol opcnue** due lo n* innstilil- 
tioual ha*i*. Srr iii/ia note* op 00 1 .md nitnitipauyiiig It-xl lot a di*iii**iou ol die 
common law ie*i.

•* Ih,iwrt (J IVil/inntian, 710 I 2d al 1170
•* hi Fm example* ol pH sent almsr* ol sealing. *ee Nole. 1‘nlilulr, linlinlnri e 

('iihm ISibtli ,1llf» la (ill'll 1*1 m r, rfm/'l nml a (il>l/"n,lll"n 'l It I I  In 1‘lwnn. HO N'w. tl 
I. Rrv 1310, 1321 n 30. 13.1051 (li)H7).

•' .Vo liittnlr, ln.hu . 733 F.2d at IOIil-70; Conlmrntal, 732 F.2il ai 1302.
•• 733 F .2dai Uiftl.

1,1 ai 11Hi 1 -i»r» I he lepoil com eined llie •oiiipany'* u*e ol an I'li/yme ill die
piodiniiou  o | it* Sioiiivli whiskey. hi l)i*ilo*ure ol ilu* p ia ilu e  dueaiened ad
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the trial concerning the confidential report was closed to 
the public.*'" 'I be court, finding that the common law right 
o f  access clearly applied, noted (hat a first amendment 
right of' access is not yet explicitly recognized in civil 
cases/ '1

(lit* couil, however, extended the first amendment 
right o f  access lo ( ivil records and adopted the two-prong 
historical/functional test from Richmond News/ui/iers.™ Pub- 
lichri Industries held that the balancing factors, although 
originating in criminal access cases, logically apply with 
erpial force to civil cases. For example, the court stated 
lhal openness would increase the quality o f  trials and edu ­
cate the public iu ( ivil as well as criminal trials. T h e  court 
also noted that, historically, civil trials were as open to the 
public as criminal proceedings/’* Further, iu llie court's  
opinion, openness in civil trials is ju s t  as necessary for the 
democratic process as it is iu criminal trials/’1 Therefore, 
Puhliihrr Indmhies held that a party must show a com pel­
ling governmental interest and the unavailability o f  a less 
restrictive method lo protect that interest to justify clo­
s u r e / ' ’ Vet. while the court held that a first amendment 
right o f  access exists, it failed to critically analyze the dis­
tinctions between civil and criminal trials, or between ac­
cess to a trial versus access to records.

veisi- rinuim ui innsi ipu-me* tu llio company, ami llio entile siolili imhlsliy ,i* 
writ, tlm iu tin- widespread prailicc o f Mending different sotlili whiskey*. 1,1 

— hi Ilu- piitlilt'tu legaiding tlie (Iojiiic wa* dial, hy I’u liliikn '* own admis- 
*liiti. at lf.l*l n iir lh ild  ill tin- < Im rd It.H I M  tip! did lint Contain It illy * niifidi nli.il 
inlnim.ilinn l.l Further, tin- sealing wa* not liy mutual agm-menl Imt Jult-lv al 
tin- M ipii 't  id 1’itldii li t in uidt-t lo p tu lrrl it* rommcrcial leputalion. hi 

*’ hi al llllili. Ili ianse llie infnim.itinii wa* tcrhnirally piihlie nt llie lime nl llie 
llial, llie • unit In*1 had In drU-llliiuc whether till- i**lic ol »(•-** wa* lliunt. hi al 
IllliV I In- ■ null hi Id lhal hi rail**- ill*- (pir*linu wa* um* wliii Ii wa* likely I n  ni • ill 
again and wliii ll due I n  ilu- *hinl diiraiinn nl lii.il* rimlil nnl miim.illy lie hiignled 
licfi ni- a Inal ■ m ini, ilu- i mu I had jm iidii I inn to  d rlrim iu r llie i**ur. hi I lie 
iulinin in.ii wa* allrady "piildit" lirian**- ill*- (umpauy released iln- uiali-li.il iu 
ilu- u p o n  in  ii* sin llmldi'i* dining lilt- pending appeal, hi

'•  l.l al 101*7: urnhn ui/nn null * 20-31 and aicompauyiug Irxl Ini a di*iu**iun
nf Ilnlimniiil Aiii-i/vi/xii and il* lr*t.

*' I'nhlnln Imlin , 733 I 2d al 1071).
*• 1,1 .11 1007 71
'• 1,1 at 1070-71
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hililidtrr Industries, however, did note tli;i( (lie liglil ol 
access is nol absolute tinder either the first am endment or 
the com m on law.™ According to the court, the party 
seeking closure heat s the burden  o f  proving a "dea r ly  d e ­
fined and serious iujuty," such as that which occurs upon 
dist Insure o f  a trade secret to d o se  a record.*7 I'he rea­
son lor closing the Tiildiclici Industries trial was p io p e r  be­
cause, if llie public attended a confidentiality heat ing, the 
material would necessarily not be confidential.™ I he 
problem, however, was lhal the district court abused its 
discretion by closing tbc entire record instead ol uairnwly 
tailoring the d o s u ie  to fit the needs of the casc.r>"

Similarly, in In rr Continental Illinois Securities Litigation,'" 
the Seventh Circuit Cnurl of Appeals extended the liist 
am endm ent right ol access nol only to civil trials but also 
to civil records.'*' In Continental, the press sought lo o b ­
tain a special litigation committee report entered as evi­
dence in open court during a motion to terminate 
shareholder derivative suits,™ basing its claim on the 
common law right o f  access.'** The company tespondeil

*• lit al 1070.
"  hi al 107(1-71. I’lildirkn Indmhiri In-Id llial uiliicsls n u ll as n .iilr rc in ls , 

allot ncy-t linn  piivilegr, or a binding ronlrailiial duly nol lo dot lost- iiilotnialioll 
roultl justify closure, hi al 1073. I his raise* lire ipicslimi ot tvlu'dm a hunting 
agreement as |tail of a srulem riil justifies closure, an ide.t vtliitli -nine m in is h.nc 
i r jn l rd .  Srr, «-j», Il'dimi, 7.7(1 1.2d al IfiOH (allowing arc ess |o  staled srtlhnn ilt 
whit It war scaled try niiuu.it agtrrm cnl ol all p.uiit-%): ’limn llrtnld. 717 S W 2il it 
03H (holding ili.ii ail agicrnuiil between ilu- parties lo tlt-uy .m ess is not binding 
on a ttiilll).

** fiihliikrr Indus , 733 al I0IW. Moreovt-l, llie tom  I luld lliat llie iiijmy 
iliiisl lir s|K-rilu in orili-l lo i|ilalily foi toiisiileralioii. hi ai 1071. I tins, ilu- tom- 
panv's tlesirr lo  keep iuluiiiialiuli pi naming lo its pom ui.iii.iy-i ini-iil piailiu-t 
fioiti llie pulilii t lit I mil t|il.llify. hi al 1071.

** hi ai 1072-73. Another pinlileili was Ili.it llie tlisliit l truiil l.iilt-tl in  make an 
adciliulc le to n l On resit w. h i al I07.‘l, llie  I'nhlukn liiilinliiri tiu iil also In lit 
llial a iliMrirl t m ill should make spet ilu boilings on llie leim tl tm u rilling arti-st 
decisions ill Older lo l.uiliialr icview hi 

732 1 .2d al 1302 (7lli Cir, I0KI).
M hi In (hinliiirnlitl, sh.urlioldcir sseie atlrnipliiig lo lo n e  lit nip.no lo pur­

sue terlai'li legal rlaiius. hi al 1301. llie  roiiip.iiiy, in it-spmise, lint il l.ossers lu 
investigate Ilu- inrrils ol die ilaiius. hi I lie law Ih iu d im  liiietl ail .mounting
firm lo iuvrsligair   uip.iliy's aiulilms. Id

-  hi ai 1301

COMMENTS
hy iisseiiing iiiiorney-clicni privilege."* T he  com I, how­
ever. hegiin die opinion hy stressing that a presumption 
ol openness attac hes once material is en tered  in the* court 
re cords as evidence and relied oil hy the court in its 
dee isiou."'’

While the Continental court did not expressly adopt a 
In si amendment basis lor the right o f  access, the com t did 
adopt the more stringent first am endment s laudaid  re- 
i|iiiiing a compelling interest or extraordinary cii'Uin- 
siiiiii es to justify closure."'1 Conlmrntal focused on the fact 
ih.it il a judge relies on  material, public acc ess is necessary 
Im die pnhlii lo fully understand the judicial opinion."7 
I he c ourl also held that if parties discuss material iu open 

courl, the information becomes part of die open court 
icc o ld  and subject lo (be presumption ol opciuiess.'m 
I.ike- die Itiowa &  Williamson and Publicker hulnsliirs courts, 
bow evei, llie Continental court failed to discuss the distinc­
tions between access lo  records and access to trials o r  the 
dilleieuces between civil and  criminal proceedings."'1 

h i i i h t r .  Conliucnlar.s argument that o the r  parties

"  hi al I id I 03 I h r  mmp.iny also asscrlcil lliat die m alnial war protri led hy 
m ill pi i if lu. I uiuiumily .mil llial ilu- protective older coveting ilu- irpm l pic- 
u n li 'il  iIimIumiu- hi al 1310. I l ir  (m ill lu-ld, however, llial mm- a p.uty ill- 
im ihu rs iii.iirii.il .is evidence in open courl, he waiver these ililcuser hi. al 
I III 1.3. I he m ini iudii.iied dial llie rrpo il war an iinporiaui drirruiiu.ini ol 
nliediei il was p ioper lo  leiiniliale llie claims. lit. at 1307. In l.ul, llie d irliiil 
■ mill judge espiessly iudii.iied his icliaurc oil llie material hi : srr atm I'm . K 
I n  I* '.!li

• ■ I niiiiiiiiihil. 732 l'\2d al 1308-0'J. 1 lie court lined factors suili as jmpiovrd 
pulilii i niiliileim- and liellei ipialily of courl proceedings aiiring limn up mess 
wliii Ii weigh in lavm ol dist Insure, along wilh couil reliance. Id. Additional. , die 
m in i In Id dial due lo die iialuic ol the suit, involving (hr scciliilies uiaikel. puh- 
lii inn lest w is high .uni I Ims weighed ill favor of openness. Id .ii I30H n.O Fol­
lowing die llinii’ii b  W'dlniman and hiblnkrr Industrirs rourls, die ( nnlmrnhd < mill 
ii ■ d a  hal.im ing u-si weighing die p.ulies' iulricsls iu (Insure againsl die pulilii 'r 
ilileiesls in openness. Id al 1313.

— Id ai 1313 Ihe h.tl.iuie iniirt weigh dearly iu favm ol rlosiue, dins a nu ll I 
M solves any ilmilil. m lavm id tlirdostlir. Id Additionally, llie un iil adrm aled 
die use nl spi-i iln findings on die leuiril al llie llial rm til level ill o lder lo avoid 
the iu n-ssii) ol in ti Hiding cases when proper icview is impossible Id

•< Id at 1313
-  Id al 1313 11.

II .ii I30H 12; nr iilw Mi/nti notes 32-3(1 and accompanying Irsl Im u disinr 
sioii ol die llinun b  IViUmuiimi and 1‘ublithn Induilritt rarer.
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would use tin* mnterial against it in o ther kiwstiits did not 
persuade the Continental court to maintain t Insure.7" The 
Continental court expicssly i ejected the contention (hat, 
absent a claim o f  d e a r  and .significant present danger to 
the parly, potential In line harm can jneveui di.sdo.sme.7' 
Moreover, the court stated that heightened .scrutiny is 
necessary iu closure cases because less scrutiny could lead 
to abuses and a decrease ol public confidence iu die ju d i­
ciary.77 T h e  com I did recognize, however, that allowing 
access lo the repoil would ham per the free How ol infor­
mation which makes' special litigation committees 
elleclive.71

Thus, based on Continental and similar cases, there is an 
apparent trend (o extend the first am endment light ol 
access to hoih civil liials and civil records, based laigely 
oil the historical/functional Richmond News/ia/ieis' lest.7* 
VVIi c i i  dealing wilh evidentiary materials, courts seem lo 
apply the Richmond Ncwsfiajieis’ fac tors equally to < ivil and

m  C i i n i m m l n i, 7 3 2  F . 2 d  ;ii I S I S .

"  lit l i m b e r ,  ill*- Conlinriiliil ( m i l l  s t a l e d ;

(  i i i l l i i K I I I . i l  a l s o  .11 ({(ICS l l i . i l  r n i i l i d r n l i a l i l y  is  ( r i | l i i l < ' i i  b e i . n l s c  
o lb e r w i v c  ( l i e  r c p n i l  w i l l  In  u s e d  a g a in s t  i l  in  o i l i e r  l i l i g a i i o n  . . .
H r base snillt- irasm i In ilnulil ili.tt ilir i|urMinn whclliri lliinl pai- 
lm  may use die rrpm t in litigation agaiuM Caiulinciii.il ii, m Miiil 
< 11111011111.1111111, legally ti-lcv.iul lu die drrisinil whether (In- • *-|iiiiI 
should lie d in  lined W hrlhri die maleiial is damaging is a ruiiMil- 
(• at ion apait limn allniiicy ilirn l piivilegr or wink piodm l lutuiil- 
inty. And ilieie iv mi general privilege, analogous to tin lilili 
amendment's p ro ln lim i againvl sclf-inoiminalion, llial pioteilv 
ag.iiuvl divrlovurc ol iulitlliialion dial may lead lo (ivil liability

hi
"  lit a l  1 3 1 1 .  I lie c o i l l t  Maud llial " | w | h i l c  s e a l i n g  one d o i m u e i u  i n  one c a v e  

m a y  u n i  l i a v c  a  i n r a v i l t a b l e  ellcd no ( m i f i d r n r c  . . . llie e l l e d  of a  r o i i v i v l e u l  

p r . u l i ( f  o l  v r a l i i i g  d i H i m i r i H *  i i i u l d  prove d a m a g i n g . "  hi.
• hi al 1311-13. 11re m m  I. bowever. clearly icfuvrd lo .nlnpi a /m i r mle in

l.ivor ol divdoviiic. hi Italbri, Iln- rimil belli dial each iasc would iniu on die 
bataming ol ilt imnpie fat Io n  hi I be divvciil, bowever, nolrd ib.il die irpo ll 
was viilnmllid as rv id rn ic  miller veal and ib rieftu r wav never really pall ol die 
open on iil leu u d . lit al 1321) (i’rll, |., divveilling). liu lb e l, die divsriii lii tieved 
llial ilu d i r t  Iv ol (lie deiivimi on vprual liligaiion romuiilleev devil veil mine 
weigbl iliau (In* majiiiily ailiilmlr d  lo die issue, lit. al 13 Mi.

» Sir 111/1111 Holes 32-73 and aniiinpanying Irxl foi a divenvvion ol some i.vvev 
wliirll e«lended (lie liglil.

criminal c.iscs.7’’ lu civil or criminal cases, a court's  irli- 
ancc on material in loiming a judgm ent 0 1 1  the met its ne- 
cessilalc.s access so lhal the public may fully com prehend 
(lie judicial determination.7" A major problem  with (he 
trend, however, is the fact lhal the cases do not provide an 
in-depth analysis o f  the distinctions between civil and 
criminal liials.7/ Further, some cases fail to discuss the 
d ille iem cs between access to records and access to trials 
o r  between pretrial and evidentiary materials.7"

Foi example, the Itiown (sf Williamson case dem onstrates 
llie difference between access to non-settlement eviden­
tial y material ami access to settlement agreement.s.71' T he  
case cenicied 011 an administrative agency and its ac­
tions"" and dealt willi significant public health issues."' 
T hus, public interest in disclosure weighed heavily in llie 
hnlaiuc. Hv t outlast, most settlem ent agreem ents no r­
mally concern only private individuals, do not relate 10 
public issues, a ic  not evidentiary, and occur iu private 
with no Miles regulating behavior or directing results."7

”  Sir 111/1111 null's 21-27, 05-08  ;md infra notes 230-2-12 and armuip.myiug Irxl 
I'm a disi iisvimi ul l.n im s wliii b  (null* consider and tb r effect o f coin I irli.m rr onI II I l-VV
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a u e .v s
hi

"  Sir. r /- . I'lihlnkii lildin., 733  l-'.2d al 105!); Cnntinrntal, 732 F.2d al 1032; Omen 
&  H'iIIiiiihuhi, 710 1 .2d til 1103.

» Sir M i n  I n  h u h i , 733 F.2d al 105!).
Sir iii/iii null v 111-12!), 230-212, and accompanying irxl lor a divinvsion ol 

some nl ibt- dillcicin rv.
I I m i n i  b  W t l h n m m n .  710 F.2d ai 1180. O ne difference iv llial tbovvn tc  Wil- 

li.uuvmi's imupclittiiv bad irady an  css lo the ioformalion doe to tb r picviouv 
admiui'-lialivr pim crdiiig. h i  llmv, any lineal o f barm I n  llrowu &  Williamvnn 
rrvlrd vnb'ly mi u  have in ilu- grncial public. Id.

*' I d  -ii I U i H  H i  i a u v r  d i e  F i d  d e l c r m i u c d  d i a l  llie l a r  l e v e l s  w e r e  n i m i c m i v l y  

l o w  I m  l l i n w i i  K-  W i l b . i u i M i u ' x  l i g n i r l t c v ,  p u b l i c  s a f e l y  a n d  l i c a l l b  w c i c  e x p r e s s l y  

i m p l i r a i i ' d  h i  A i M i i i m i a l l y ,  i b e  r o m l  b o l d  d i a l  d i e  F T C ' s  p r m n i v c  o l  m u l i d c u l i -  

aliiy d i d  n n l  b i n d  a  l i d c i a t  t m n l  m  v i i b v r i p i c n l  l i l i g a i i o n .  Id. a l  I IKII. \tr n b n  5  

U . S . C , .  H  5 7 l i  *.!(d)('!| ( I 0 K 7 )  ( v l a l n i g  llial d i v i l o M u r  o l  m a l e i i a l  f i m n  i i i n f i d c i i l i a l  

a g r i n y  d m i n o i  iiis is g n v i i i i r d  b y  r m i i l  i n l c s  m  m d r r v ) .

•* Sri m/m null's 230-212 and atrmiipnnyiiig text lor a divoivsimi ol ilu- ilillci- 
ciiics between M'libiui'iit agici'ineiilv and evidentiary materials. IVibapv the 
latgcvl ib lli'icm r i mu rriiv m in t irliancc on rvidciiliary niaicn.il I n  foim a jmlg- 
mi'iil. llmv on irasing die m i d Im pnblir a o r s s  so llial llie public may lolly mi- 
dcisland |iiiliiiat dciisiiins, an issue divriivvcd al w/iia uolrv lit OK ami 
arrnnip.iiiving irxl
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H. Extrusion of Rirst Ainrnihnrnl Right o f A rm s lo Srttlnnrnt 

j Ifprmrnts

I Ims fiir tlit* cases adopting a first am endment standard 
for a right o f  access to civil trials and records have not 
dealt with settlement agreements, which are arguably sim­
ilar to nonpuhlic p red  ial materials."* T h e  cases did, how­
ever, establish a foundation which later courts used to 
permit access to settlements. In Wilson v. Amencan Motors 
('.or/).."' for example, the plaintilf sought to invoke non- 
mutual collateral estoppel"'’ against American Motors 
and, therefore, wanted to unseal a previous settlement 
agreement between Wilson and American Motors.'"’* After 
discussing the common law right o f  access, Wilson noted 
that the Suprem e Court has not extended the first am end­
ment right o f  access to c ivil trials or records."7 T he  Wilson 
court also noted the varying standards and uncertainty 
am ong appellate courts regarding access to civil 
records.HH Ultimately, alter analyzing the cases, Wilson 
held that in view o f  the s trong presumption o f  openness 
o f  courts and records, a party must show a ‘‘compelling 
governmental in terest” in o rder  to close either a dial or

Src uifiin notes .'12-81 .mil aicnmpanying text foi a discussion ol these taxes.
*• 750 l'.2d 1508 (I Itli Oil. 11)85).
** Nnnumtual mil.Octal estoppel compares lo rex judicata in lhal a litigant may 

irty on a previous determination ot an issue if a party had a full and tail nppuriu- 
nily to litigate llie issue iu a pievintli suit. Sre Ijsniuks k  M.vkiin, (itvti I'ium k- 
nuur. 933-53 (1981).

759 l;.2d al 1509. Ilolh plainiills wrie injured liy llie same model jeep m.autt- 
fai lured liy Amcriiaii Molois. hi I lie plaintilf asserted bolli a ciiimnou law ami a
first amendment basis foi tin- rigid o f a n  ess. hi.

” Id.
— Id. al 1570. I lie enllll lefoncd lo  llie 1‘nblnkrr Itidsalrirs and lllnu'ii Is llilhiwi- 

son eases whiili extended llie lust ainciiilmeut light tn arress to  civil evidentiary 
materials. Id The llihnrt sm ut (milter noted lhal die Firth Circuit (aunt ol Ap­
peals In Id lliat there is no ronsliliilional right n f pliysical airess to  m m lioom  
exhibits Id H ie  Filth Clin oil idling bound the IVi/ioii com I since the l.levenih 
(a u d it adopted as picccdflit all Fifth Ciicuil decisions prior to Octohei I, 1981. 
Id (refeitiug to llrlo  Itroaihastiiig Corp. v. C lail, 0 5 1 F.2d -123 (5th Cu. 1981)). 
'I he refine, die IVi/wii couil sepai ated the materials souglit liy the plaint ill into two 
groups: those related lo the lim it terords, siirh as pleadings, dot le t follies, and 
lianscripls; and lum iruoiu  exhibits. Id.

rccoicls."" Ii thereby adopted llie more .stringent first 
amendment standard.’"' Thus, because the original |>;irly 
did nol demonstrate "exceptional circumstances," the 
com I held lhal ihe order  granting (he original seal was 
invalid.-11 Additionally, Wtlson held that a company cannot 
pi even! disc losure merely hy asserting that release will 
harm its commercial reputation.”2

Moreover, Wilwn held lhal llie need to encourage scl- 
llemenls rammt justify closure although recognizing lliat 
il is a valid concern."* While recognizing the existence of 
public and private interests in encouraging settlements, 
the courl slated (hat " the payment o f  money to an injured 
p.uly is simply not ‘a compelling governmental interest’
. . .  ....  The court's major concern was that if courts give
weight lo pan ics’ desires for "secrecy" many parlies 
would agree to close records, thus leading to abuses of 
the system."'’ Wilson raises questions, however, o f  fairness
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-  Id .it 15/1
" hi Adopting the vl.md.vid from rrimiii.il arrest rases, the Wilson couil .dsn 

held tla.it iIn .m e muse he narrowly tailored lo suit the pa'drul.u situation, id 
(n leiim|> to lihdir AVii'i/wj/vr, -157 U.S. at ftflfi-07). Wilson d iris linm some eases 
iu lli.il .ihhiiiigh the m utt sealed the entire rerord, the trial itself was open to the 
piihlu Id it 151.9. I Inis, the plaintiff or anyone roulil have aiiemled the It i.tl. 
Id l-tulher. die IIVhim patties settled only after the jury answeied spetial inter- 
tng.iliities, as opposed lo other cases which settle hrforr the llial ot at least 
In loie the insr te,lilies the jury. Id.

•• hi I lie m m t, howrvei, failed to distinguish and discuss the dilleremes be­
tween .m ess to a hi d and airess to records, simply noting that the pulilii iimlil 
have .itli uiled the llial. Id l-ot a discussion of these disliut lions, see m/nr notes 
|HH I III ami aunntpanying text. Ilihun listed as examples ol "exieplioual lit- 
i i i i i i m .m irs" pioieitiun ol ti.iile serrcls, national serutily, and ptivitry ol thinl 
p lilies. 759 F 2d at 1571). Ills- soutt even indiratcd that if maleiial is telev.mt to 
aooibn i ase. an  ess is desitable in order lo save rosts and time lot both the m utt 
and die patties Id at 1571 o..'l.

Id at 1571-72 lin llie i. the courl staled that a “desire to pteveul the use ol 
|tb r | tnal n  i mil iu otlti'i plot eedings is simply nol an adeipiale ptstiliralioii lot 
its sealing.” Id

"  Id lu l.n i. the Wilson i null noted that the dislricl couil pidge ai lively pat lit i 
paled in the setilemi'iil, anil slated that 'j l |b e tc  is no iptesiiou that i nulls should 
eoiouiage si Itli meiiis." Id at 1571-72 it. 1.

-  Id
Id I In (oiiil stated that:

| I |he p.ivmi nt ol money to an ilijuied pat ly is simply mil 'a lom pi l- 
hug goviiiiment.il iutetest' legally tetogui/able or even eiilitled to 
inusidfi.ilinu iu ileiiding whclliri or not in seal a ret mil. We lei I



lo (he parlies because settlements depend largely on the 
skills and ellbrts o f  counsel and  the varying desires o f  the 
parlies ralher than upon established objective stan­
dards.1"1 Thus problems ari.se from the Wilson court's  fail­
ure not only to distinguish civil and  criminal eases, hut to 
separate  settlement agreem ents from evidentiary couil 
materials.1'7 Yet, the Wilson decision follows the trend to­
ward increased public access based on the first am end­
menl and extends the light to include settlement 
agreem ents filed o r  discussed iu a court during products 
liability cases.""

II. T i i k  C o m m o n  I .a w  R i g h t  o i  A c c f .s s

T h e  common law right o f  access test is essentially the 
same balancing lest as the first amendment test except the 
balance is not tipped as greatly in favor o f  access. In fact, 
courts cite many o f  the same reasons for access in com ­
mon law cases. For example, both civil and criminal trials 
have traditionally been open to the public with a corre­
sponding presumption o f  openness attaching to the com I 
records.""
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le iln r i lhal in,my panics lo l.iwsuilv would lie willing lo haigaiu 
(wiili die ad.crve p u ly  ;md ilu- rotul) (or llie sealing of refolds allei 
listening lo o r nhseiving damaging lesliinony aiui evidence Sin It 
suppression ot poltlir iro o d s  m ount lie authorized, t lie silu.ilinn 
here is foiilier aggi.ivaled liy llie alleuipled suppiessiou ol a joiy 
verdirl liemuse ii oiiglii adversely nlfeil Ameriran Motors in nlhei 
jodiri.il pioieedings Sim Ii ailion is conlrary lo llie iimsl basii pi in 
rip lrs o f Aliieriran juiispiudenre.

/./
-• lil .11 1508 I In' d.ingei lies lit llie l;i<I ili.il llie r.u lois rrlied oil as suppoll 

mg ai i ess ai use in niiiiiii.il ai lions. Mon over, a seiilemenl is a pliv.ur looliai t in 1 1 uitr.isi lo evidi lice liei alive evidi in e loiios llie liasis ol a in u ll's  judgment ami is 
“piitiln "  inlotlll.llioii. Sir ni/ii.r miles VII..'II lor a disrossinti ol Itn/nninnl .Wii'i/m 
fint and m/m Holes VilD '.'IV loi a disiussioii ol im iil irliam e ami ils lelalioiisliip 
lo  pulilii .m ess 

-  II limn. 759 I 2d ill IM.H 72
“* S>r oi/nn notes IIV-H'J loi a disiussioii ol lliis In ml and i.ises lolloisiog ii 
■" Sir (iraig v. Il.ooey. TU U.S. dli7 (1017): United Slales v. I.dwaid. li.V I .Vd 

1289, IV'.MI (7lli Car. ItlKI): Note, tu/nn mile 17; i'eiinei X Kolev, im/.i.i time Ih. 
Note, o i/nii mile Hi tin (Unif, loin I emphasised llial a "Inal is a pulilii etl nl" . 
llmv mailing wli.it ll.uispiies in llie nmiliooni pulilii pmprily. Til U S al IliM 
Anolln i i mil l sl.iled llial "|n|uie llie evidcnu- lias iKtoiue known in ilu nielli

in Nixon v. W'nnmCommunications, Inc.,"*1 concerning the 
press's ( Hurts lo gain access to the actual Watergate 
tapes, the Supreme Court clearly acknowledged a com­
mon law light ol access to court records. '"1 T h e  Court 
staled that " the  courts of this country recognize a general 
light to inspect and copy public records and documents, 
im hiding judicial records and docum ents."" '11 I’uiiher, 
the C.omt held that a party does not need a pruprictuiy ot 
evidentialy interest in the material in order lo enjoy this 
light."'' '

Nixon also stated, however, that the common law light 
ol access is not absolute and that courts retain supervisory 
powers over their records.""  Thus, a court may deny ac­
cess in o rder to prevent use o f  the material for " im proper 
pm poses" suc h as sensationalism or promoting pulilii 
s c a n d a l .A d d i t i o n a l l y ,  a court may deny access il the 
parly seeking the information may use the material to
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heis nl tin pulilii . . . il would lake (lie* movi cxtraordian.iiy liitiimviamrv in 
juviily le.sliit limn mi the oppnilunily of llmvc nnl pliyvir.illy in .illrml.imi' .11 Ihe
• m nlim un in sec and hear ilir cviilrncr . . . . "  In u  Naiinu.il Ihnadeavliiig v. 
I hnli il Slaiev. Ii:»r. I .Vd 915. 952 (2d Cir. 1980) (rrimiiial <avr n im eining a m iv  
in i.ipi'v played av rvidenic dining open court). '1 lie Nalionnl IhonrlriHtinR innil 
m ihil. Imwrvi'i, lli.il il iln- evidence had hern ofjeicd uiidci a pinprily gi.mled 
seal die 1 .ne  uniild have lieeu enliiely ihltrieiil hrrauve llial pinliiiu id die llial 
vviinld mil have been open In Ihe public, hi al 952 n.d.

1.(5 U.S. 589 (1978). I lie lapcv wrie played av cvidrm c in open 0 1 1 1 1 I. hi 
I In- puhlii .ind llie prow, however, already had Iranvtriplv nl the laprv  hi I linv, 
.is ilu- ( ami I unlril. unlv phyvii.il arrevv lu die lapev llicinvrlvt v m u.m u d 1111.1v.1il 
aide hi .11 5'«1.

"" hi .u 597. I lie Cnuil held llial llie niitniiiui law light exivtv allhmigh ilv 
rv.iil hislniii.il tiiiginv me nm lcar ami there a ie no caves dileilly un point de 
lim .iling ilu* m ail snipe nl llie right, hi

hi (llllllllllll' UMlilll'll).
"" l.l Im  insl.niie, X.nm staled llial a rili/en 's ilesiie lu inspeit the m in d s  

1111 n Iv lu • In 1 1 mi anil uhseivr llie winkings n( die government juslihrs a m  ss 
hi al VIH

1.1 .11 VIH
1.1 I he .Viviii 1 (am iI imlii an d lliat die pinper lesi halames ilu- l.u tins lavm 

mg ai 1 ess. adding llie prcsmnplinii id openness, againvi die l.nmiv vseighuig 
. • I - a 111 s 1 dis, Iiisiiii hi at li()2 I his lesi is veiy xiinil.it In llie Insl aiiiemhoenl lesi 
vel vs 11 In ml die 1111 leased hiiiileu nl plmd net essaiy In nvi'lliuiie die piesmnptiuii
• d upemii 's. Srrnhn tu/mi unlev 20 98 and amuiip.inyiiig levi Im a ilisiussimi ul 
die Insi iuiiemhiii ill siainlanl and raves using il.
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liarm the commcrci;il standing o f  a competitor."" ' Ulti­
mately, the Nixon Court indicated that decisions regarding 
disclosure rest in the trial court 's  discretion and depend 
on the weight of the particular facts of each case.107

Significantly, the Nixon decision further staled that 
neither the first nor the sixth am endments suppoi t a i ight 
o f  access to court rwir/Zt."'8 I he Court, noting the dilfer- 
enccs between access to a trial and access to iccords, 
stated that " | t |h c  requirement o f  a public trial is satisfied 
hy (In* opportunity o f  members of the public and the press 
to attend the trial and to report what they have o b ­
served.” ""' Thus, the Nixon Court expressly rejected the

"•> (Vimi,. 1 3!i U.S. .11 WIH
"" hi ,il .V.l'J. Itx* Coin I Miggrvle.l liu ln ti whiili lii.il inuilv should weigh in 

ilir hal.imc, inrlmliug: (lie value nl allowing ilu* |»*llilir In view llie jmliii.il pin 
few; (tie v.ilnc nl iiifntiiiiii); ilir pulilii ahnul inipoltaiil evrul*; llie inipnii.iiire nl 
llie event in <|iic*liini; llie p.nliei' 11>;111 In privary; llie need lu p io leil piivaiy nl 
lliinl p.illies; and llie live fur wliiili die maleiial iv vnilglil. hi al hllll 02 llie 
Cnurl, however, del i led die ivmic haved un die Presidential Krnndiiigv Ai I. luak- 
iiif; die diMiivvion nl die (uillllinn law liglil nf an ew  dirlilin. Ill al lit) I 07; urohn 
Preside rial Itcrmd.ng* A.I ol I07H. 11 U.S.C. §5 101, 2I07-2IIIH. 2201-2207 
(I0H2) Indeed, llie (arl llie lleiivion duev nut levl un die luiuuiiiii l.n, nghl nl 
an  ess i .line* iinreilaiiiliev among i mill* and (uiiiiiienlaloiv irgaiiling die pmpei 
sl.iud.il>1 ul leview and die vliengdi nl die pieviiiiiptiuu nl upeiilievv. I'm  m ainly 
nliuiil the sliiuil.itit ul review :ui*ev limn die Conil'v vlaleineiil, allei ihvniwmg 
die halaiiiiug f.uiuiv, dial " |a |i this pnilil. we nuiinally wuiild he lan d with die 
t.ivk ol weighing die iuleievlv advamed hy die pailie* in liglil nf die puldii inieievi 
and die duly nf die m ull*." Mum. I3 !> U.S. al 002. One view linldv lhal a ii view­
ing ium l vlinuld gianl die lower nmrC* driivinn a high degree nl lin.dily. living 
die um mat atilive nl din n null lesi I he ulliri view vlalev llial a icviewiug mill I 
vlinuld irwrigh die f.ulei . granting die lower inuil'v  deiiviun nulv a vliglil de­
gree ol finality lirrnuvc ul die Xuim  C onti's vlaleineiil Sir Nnle, ui/nn nnle 17. ai 

(advmaling die live of die slight degree nl finality standard).
Xu,hi, i:ir, U.S. al liliH III (euiph.iMv added). .Some aiilliunliev algm i h i I 

llieie iv alvo an iiiipluil light nf an ew  under die (iivl aim uditieiit he,auve the 
puhlir <.inn,il phyviially allend every llial. Stt. f.g , Nnle, ui/nii nnle 17. ai 001. 
I lie time vlalev;

ll iv puvvihle, huwevei. llial llie liglil lu allend iliinin.il liialv, av a 
piarlii.il in.iiler, dm * nnl v.uivly die puhlir'v liglil I n  lieriloni ul in 
iniiiialim i. . . .  lu tuder in guarantee llie implii il iunvliliiliun.il nghl 
ul |lh e | pulilii ami pie.vv in alleml •   al liialv In uhi.iiu inhum a­
tion. Ihe Snplellie I -m ill, mild m ngui/.e  amilhei ituplu il, imhvpen- 
v ihle nghl In invpeit and m py evidelili.uv lapev . . . .

Id th e  nnle. liowevci, fonihlde* lli.ll lliiv iiiipluil nghl duev mil evnl and lut- 
llier, d m  die riglil nl an ew  iv valivlird hy llie liglil in alleml liialv. /./ al 1112 

Slum, n r»  U.S. al Cilll. Smile imiitv have nnled die Stum  Cnml'v lailiue In 
evlahlivh a liivi aiiieiidiiieui ii);lil ul'.uievv lu iivil lem idv. av well av die iin in -

COMMENTS
aigiimcni lhal the first am endm ent supports access to 
ciiuiiu.il < onrl iccords. much less lo civil records or settle­
ment agicciuents .""

A. ,1/i/iliuiliiiii of ihr Common I.am Right o f Acrrw to 
Srlllrmml Agnrmrnh

N i \ oii lii inly implanted the common law right o f  access 
to ciiiuin.il judicial records in most cases.1"  Yet, Nixon

l.iuilit v ■ m ui iiuiiit anew . Srr llrlo lliimduuling, (ifil F.2il ill I 'll (niuiiii.il lave 
'le.limit "Oil uievv in auiliulnapei played av cvidenie). llie  Ihln IlinnilniOin/; 
eonii. ii le iiiu r in an ew  i.ivev, vialed:

In eieniiiR vmIi vluul h.uiieiv against lliuve opposing anew  and in 
|||| | | | | | | |;  Ilu evriiive ul die llial nnill'v  divcieliuil, ou t frlluw i iiinilv 
have i ii-.iinl vi.uidanlv nim e appinpiiale Im pruleclinn nl rnnvlilii- 
linii.ll Ilian n l , uillllinn law light*. Willi all due levperl, wi hnd vmh 
Maud.ii.lv m  In- misleading* ul llie Supienie Courl'* d im  live*, and 
we dei line lu apply lliem heir.

Id
Slum, l:ir» U.S. .11 him 10. Ih r  Cmul vialed; 

llevpumleulv il.lim dial (llie liivi aiiiemlinrul| guarantee* die p irw  
'an ew ' lu - meaning die liglil in ropy ami piihlivh — rxliihiiv anil 
iiialeii.ilv divpl.iyeil in open cnurl.

lliiv aigiiinenl miviiiiinivcs die holding iu Cax nraadmdiiiu Out 
ih i imiiii iii dial i.ivr nieirly affirmed die right of llie prcw lopiihtivli 
aii mail ly iiiftnni.iiinu nuil.iinrtl in roiirl rerurdv nf>ni In ilir fmhln 

Ilu- lirvl Ailiemliiii'iil generally gram* llie picv* un light lu 
inlniin.uinn ahmil a in.il vupciinr In dial o f llie general puhhi. 

hi al I HIM Oil (i iiiphaviv added) (lefcriing In flux Din.nh avling Cmp. v. Cnlili, 120
U.S lli'l f I*17'*) (ilealuig wilh die fiivi auirmliiient liglil nl anew  in uailirv ul
niiiiin.il vn limv)) I’m diet, die Courl slated:

lli'vpouilenlv (unieml dial tcleavc nl die lajic* i* m piiiril hy die 
Swili Auiemliiieiii guarantee n f a puhlir tri.il. llicy aikiiowterlge 
dial die in.il al wlmli llieve tapes weie played wa* one ol die movi 
piihlni/i il iii Inviuiy, Inn aigue dial puhlir umleiviamliug n| n ie- 
uiaiuv im miipl, le in die ahvenre o f die ahilily lo listen lo die lapev

I lie i, i|iinemi iii ul a puhlir dial i* valivlird hy llie oppmiiiiuly of 
■m inheiv nl ilu pulilii ami llie piew  In alleml llie trial ami In trpu il 
vvli.il ilu v have nliverved. 

hi al lilll. o r ii/m | lageiihaili, Srulrd /uditml llnmih nnd liifnnl I hr I I'ui/mmiI In 
/W u / lit, I'nldii i Undo,»/ .hint, Ih I nil. |„  Hiv. 801,81)2 (WHS) (imiing die oilier, 
laimv ul a Iii vi .iim-iuliiieul haviv lur a tiglil nf an ew  in lecttrdv and advnraling 
adoption ul i Ir.ir guiih line* in allow lower com I* lo more cfTc, lively m e die mill- 
iiioii law liglil ul .m ew ). Nnle. in/,in note 17. ai 001 (diMingiiivliing die nglu ul 
a m  w in Ii i.ilv Ii um a n e w  in reim dv ami ilivi owing die A’uim Cmul'* app.ui ill 
lefiiv.il in Ini<I a levl ameniluiriil haviv fm a liglil of an ew  lo irioidv)

V, minn mile* 100.110 ami an  miip inyiiig irxl for a diviowiun ol Stum.
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left unanswered several questions, surli as the p ioper 
standard o f  review, the strength ol die presumption in 
lavor ol openness, and how lar the decision extends to 
civil trials o r  records."-’ I.ower courts, however, have a t­
tempted to delineate the scope of the right and <reale 
standards for applying the balancing test to actual situa­
tions." '1 For example, in Miiniriifiolis Sint & Ttthutw v. 
Stliuiiht(ltri,il 1 the issue was whcthci the court should u n ­
seal live settlement agieemeuls arising Horn an airplane 
crash.1,(1 The appellate courl granted access to the docu­
ments, focusing on the lac t the parlies discussed the lei ms 
of the settlements iu open co u r t ." '1 Further, the appellate
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"* Srr infin iiotrs 2t3-2.riO .m<I m/ira nnlrs 108 110 .md ni company nig h <i lot 
iliinilliMii ol these questions .md possible a iu w h  I lie tiiieeil.imlirs .iiisc 
m.iiidy 11<>'it flic f.ul dial dir case tilliin;il<*ly rested on ginonds o llin  ili.m die 
common law tight ol JUCII, at well .It the (aun t's  stalemriils alnmt die tlandaid 
of icview and presumption of o |irm irtt. diti>; d ir |iii'tiim |iliim ol iipcuut'ss, 
dir ('.oinI ctalrd dial " |a |l to  on (rt|io iid rn lf' tide it d ir |iir\iiiii|ilion -  Imuvrrt 
RtWRrd — in lavot of pulilii an r t t  lo jinlio.it ireord t “ Naim. -13 ft U S .11 002 
(rm pliatit addrd).

"* Srr infra oo lrt 111-203 and .irtnnip.iiiying text lor a d itnn tion  id tonir 
colitis* iillrmpit.

o* 3!>2 N.W.2d 1*17 (Minn. IMMii)
o ' lil al 20(1. (ialaxy Aiiliurt, Im . opri.ilrd  dir pl.mr wllh ll o a tlird  hi Ail 

addilion it failor in die cate iv.it dial tlalc law rrqnnrd die patties lo tile die agree­
ments with the cmitl because minni licits w o e  involved. Id al 200 ii I (trlenm g
10 Minn S ia i 5 r>73 02 (108 I)). I lin rfm r, die ra te  it dilleirni fimn die iiiajm- 
ily of tr lllr in rn lt in wliii Ii hling nidi die coml it voluntary, hi. liir anollin pio.l 
in It lialiiliiy ta t r  allowing’ an  r t t  to trlllrincnl agirrinrnls. Inn iindrt a In tl 
ainrndinrnl tight, te r  uifnn n o lrt H 1 -OK .md accompanying irxl,

Minnrapotif Si.ii Sc I t dilute (at. v. .Sclininailirr, 383 N.W.2d 323, 327 
(Mum. (ll. App. I'IRIi), I lir  appellate im iii Malrd dial o n ir  malrrial liooinrx 
pail of an oprn couil f ro n d  only *’imiiprlling governmental in ln r t l t"  ■ an justify 
ilo t.o r . hi al 328. Unit, die .ipprllalr on ill adoplrd die heighleni d touliuy  
tiandard noinially u tril in InM ainriidinrnl la tr t .  hi I lie d ittru l. Im u rtr i, dit- 
agircd, slating dial iln- liiti aniriiduirnl tlandaid applirt only In uiiniiial i.itr t. 
lil al 32H (W o/niat, J , d itti iiiiii|',) I'm tin t, llie d ittru l tla lrd  dial ilu uiajmily't 
prior retiraiui analysts wat nm p m p n  hi-iaiisr die ptiMu n rvrr liad ilu mtoima- 
lion and no one wat pioliiliiiini; dittriniiialion ol pulilii man ual hi ai 12'I, 
I'.vrn ill.mKli ilir heatings w ile open lit die pulilii, on one Iml llie p .n lirt al*
11 ndrd. Mwnrnfmlit Shit id luhinir I n . 3!I2 N.W.2d al 200. Mui. uvrr. die ilittr  ii 
iiolril dial dir only infoinialiuii dial die pi r t t  did nnl have wat die aiiiiiiilil and 
Irlin t ul flic tr lllrin rn lt. MinnnifHiht Stm (d Tnlninr Co., 3H3 N.W.2d al 120 30, 
Ilir  ilittru l hrlicvrd llial puliliialiun ol lliit inliiiiii.lliuu would nnl seise any id 
llie lradiliou.il fa ilo lt u trd  In jntiily an  r t t ,  tm h  at on teasing die ipiatily ol die 
judiiial proceedings hy pulilii to ininy, hi ai 330.

((m u held ih;ii encouraging settlements, even in a mass 
tort situation, was not a "weighty" enough factor to over­
come the presumption o f  openness because this factor is 
pieseul in all li tigation."7

I he Minnesota Suprem e Courl, however, noted  that 
while some courts have extended the first am endm enl 
right ol access to include civil trials and records, most 
have no t ." "  Thus, the court chose to adopt a standard 
requiring a parly to dem onstrate  "strong  countervailing 
reasons" or "compelling reasons" for c lo su re ."1' Turning 
lo the balancing test under the "compelling reasons" 
standard, the m u r l  staled that the majority o f  settlement 
agreements lake place in private with the court exercising 
no control over the events.1811 Further, as the courl o b ­
served. courts are not involved at all in typical settlements 
because the panics normally move for voluntary dismissal
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hi .il 328. I h r dissent. huwrvi-r, pointed otll llial (lie mnjntily did mil ana­
lyze dm ihwiiu lionv hrtw rrn  <iiiniii.il .nut civil trials before adopting die hiM 
auntidnunl M.Old.ml, which .n m r fioin crimiii.il caves. Id. In die dissent's opin­
ion. M-ilh'iueiil .iipermcnls are liul puhlir parts nf any llial. Id. al 330. Addition- 
ally, ills* dissent tiolt-d that settlements lake place in private without the 
p.olo ipalioit ol dll' t unit ami emphasized the fact that filing in the present case 
was mil viiluniaiy. hi

Mwiiniihdn Stm Id Tnlninr fi>., 302 N.W.2d at 203. llie  couil also noted the 
ahsriiif ol a decision hy the Soprcoie Court on the issue and that most tiiuils 
elect lo hasi- -tccess oil the common lasv right. Id

"" Id at 202 One ol the pmhh-ms in right of acr oss eases is the varying stall- 
d.mls alining m in ts using the riimnion law tight o f access, iu addition to the con- 
fusion as in ivhclhei a lust ainriiilinenl claim also exists. Ihe cnurl exptr-ssly 
limited its ih iisinu , Imwever. to apply only to settlement documents "nr hail- 
sciipls made p.ul id a civil ciiuit file hy .statele," thus implicitly lecngiiizmg lhal 
ihlleieul m.ili rials may tired dillercul tests and standards. Id al 203.

•“  hi at 201. I he m in i siad'tl:
I listi.ii< ally, tin- iiiajoiiiy of setllemenls rn lrted  into hetweeo pailirs 
hale  bi'on pnvate. llie patties agree In sellle ill ptivale, Hillside of 
tin 1 1111111110111 and without the participation of the conn I In- m url 
is only involved hy accepting a stipulated agreement i t  whit It the 
p.oties iiilinio die ciiutl lhal llino  has hccu a seiilemenl and ask that 
the i.e-e he dismissed llie  couil. Itowevrl. does not appmve. ot 
even tutpiiii1 inln, the trim s of die settlement. Ih r  hisiiiiii ptiva-y 
• ■I sellh ineiil .igtrcineills is Im inr mil hy the Tael that setllrnii-l is, 
idleis in sc tile, ami stalenieiils made dining srtlli-iurul iinpilialions 
an all inadmissible lllldrl the Klllcs of Kvidt'ltcc In pm  liability 

Id (n lenm g In Minn K. hvtlr. -108).
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after reaching nn agreem ent.121 Moreover, I In* court 
noted that the present filing was not voluntary.122 finally, 
the value «».*’ encouraging .settlements, especially in cases 
with several potential suits like this one, was a significant 
factor which the court weighed in the balance.121 I'lie 
court stated that release o f  the information would not 
only impede further settlements between Galaxy and po­
tential plaintiffs, hut could also “ chill” future settlements 
iu o ther unrelated cases.m  This “ chilling effect" on set­
tlements would then increase the time and costs of litiga­
tion, both to the parlies and the courts.125

1,1 hi. Certain rxieplinus in this m lr, vmli .15 flax* arlion suits, rei|iiiu- m ints 
In approve llie settlement. Srr I'Vn. K. (av I*. 23(e), 23 i (daw  actions anil sharc- 
holilrr derivative- ruin).

Srr 111/101 nolc 11 .3 anil text lor a discussion n t tin* slate's filing requirement, 
o ' Minnmfnilii Sim Ii Tnlninr Ok, 392 NAV.2d at 205. Anntlirr far tin nnlril liy 

tin- 1 mu 1 is iln- Tan lliat panics cannot iim- settlement terms as evident 1- iu liials, 
Id at 201. In llie m in i's  opinion, this tesliiclion demonstrates tin- piivale italuie 
ol settlements. Id ; \rr it/io l-'ni. R. l-ivtir. KIH. l-'urtlict, A/inrt/vi/w/u Sim id Tnlninr 
Ok noted that a majoi reason panics settle is to avoid pulilii it)- ,\linntiifnli\ Slur Id 
Tnlninr l.n , 392 N W.2il at 201-110. l lie rnurt also lield, liosvevrr, llial p.uties 
cannot estape access simply liy agreeing among themselves to seal (lie sellli-ineni. 
Id Rather, tin- ileiision tests with the couil anil depends on die patliinlai lial- 
aon- of all the latlots ol ra th  ease. Id

Id al 200. I lie 1 unit militated that liy adopting a si.unlaid pel milling easy 
access to sealed settlements. Inline litigants would In sitate to settle il 1 milidi tilt, 
alily was a key element lirt.n tsr ■onliilentialily could nol lie gitaianleed Id I In* 
lim it staled:

Ilir  philosophical reasoning behind allowing private srlllrm riils 
also leads to the cnuthisinn that stuli agrrements should remain pit 
vale, 'litis rm itl has olieti staled llial it favots the settlement ol dis­
puted claims without litigation . . . .  In  allow pulilii atcess lo 
setdemetil dm iimetils liled with a m in t may < in timvenl this polo y 
O ne ol the irnsniis patties agtee to settle -s lhal they do not wish to 
go to tnal and expose theit disputes to the ptiliiir . . . I t  would 
llieiefoie lie imoiisislenl with our pulilic polity encoui.igiilg settle- 
tin ol to allow the settlement dmmnciils in this case to he made poll 
Iii Smli leasotiiug w.-olil lend to disrourage srttlemeiils ratliei 
lli 111 eiu our age llieui 

Id Ihe  lim it f ra u d  lhal allowing access would h.mipei uegolialioiis helueen 
(ialaxy and plainiills whose soils weie soil pending Id

Id at 201, 20V ( llliiT fin tois die m in t weighed 101 hided the pi is.11 v ol the 
laimhrs, tlieii nglii to giiese in pris.ite, and dieii light lo have llieu lioamial a l­
lairs private. Id at 2<Hi. Addilionally, disilosiire ol the srltlemeiil aiiiouiit uuild 
ilir lease llie hleliluind ol llu-lc and vaiulahsin. Id As ihe dissent 111 tin appc Hale 
decision stated:

11 |lu- piisai y inleiesls nl the ipirving l.molies 111 these 1 ases is m m

I Ims, ( outlasting I hi* Minnmpolis Star &  Tnbunc nppel- 
l;ilc ;n it I supreme cnurl opinions reveals llie conflicl and 
tint eilaiuly over right o f  access cases and ihe proper basis 
for access.120 Kven though die courl rejet led a lirsi 
amendment basis, il nonetheless confused die outcome hy 
adopting a compelling need standard to justify closure. 
The value ol the case, however, lies in its recognition and 
discussion o f  the importance of encouraging settle­
ments.1'7 f o r  example, the supreme court recognized llie 
increased value o f  encouraging settlement in situations 
like plane crashes where there are multiple plaintiffs.128 
finally, the court recognized the distinction between set­
tlement agreements and o ther court materials — a factor 
which courts should analyze hut often neglect.12,1

Vd another problem arises when, due to the identity ol 
the parties or the nature of the lawsuit, significant public 
inlet esl in disclosure exists.1*10 fo i example, in Miami I ln - 
ahl I'nhlishiiifi Co. v. Collazo, m  the Miami Herald sought ac-
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pellmg I hey li.ivr .1 tight lu he left alcilic. they have a light not lu 
have thi ii Itagedy ihmvi into the puhlir eye without then movent 
and with 110 redeeming public pmpnve rxrept the snlivl.irlimi <d the 
pullin'- idle mnosity. Ihey Itavr a tight tint lu have thrii pet von.ll 
litiauri.d allaii s vplavhed arrow the pagrv of a newspaper. I lu-y 
have a tight In he lire  from huigl.uy, harassment, and inti • id.nlion, 
mvi.mn s ol whiili have altrady been ilonmicntcd in llirve avrs. 

3/inrrni/si/n Slur Id Tnlninr Ok, 383 N.W.2d at 330 (W ornial.J.. dissenting).
S„ Minnrn/ndn Slur (J Tnlninr Co . 392 NAV.2d at 197; Minnmpolis Sim Id 

Tnlninr (.'» 383 NAV 2d al 323.
' Srr infiii notes 2(11-230 and accompanying text for .1 discussion of the value 

ol rum m aging settlements.
' - Mintim/ndi! Sim Id ‘Tnlninr Cxi. 392 N.W.2d at 205.

Sir uipin notes 120-125 and accompanying text for a discussion of the dis- 
lim lions lielweeu sclllemeiils and other trial materials, and niprn notes 32-9H and 
aimiiipaiiyiiig text lot a distiissitin o f rases in which these distim lions wrte not 
rcr irgm/eil.

' “  S.r. eg . In ir Sun /wm Sim Co., 002 I' 2d al 108 (allowing an  ess lo pretrial 
rlisi iiteiy materials in a rivit tights case because of the high pulilii inter esl); \rr aim
  is  3K and 03 ami aimmpauyiiig text for types ol rases with gieal pulilii
iuli test. Amithei example ol .1 topic of great puhlir inleiest is Aids, .1 deadly viial 
iillerlion leieirlly sp.ukiug piihliv controversy. (Inc judge trfiised to seal m ini 
rem ids 111 a suit involving a pediatrician alleged tn have Ilir Aids situs, in spile ol 
tin la, 1 ih it the pulilii ily mold, and did, ruin the pliyviii.m's p i .11 tne. Srr Mali.is 
Morning News, Nov 22. I9H7, al 24A, col. I.

••• 329 So *.M 333 (1 11. Dist. Cl. A pp). m l drnxid, 342 So. 2d I HM) (Ma 1970)
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ccss to it settled settlement between the city o f  Miami and 
Collazo, who w;is the victim o f  a police shooting." ''’ The 
trial, however, was open to the public except for the po r­
tion in which the parlies discussed (Ik* settlement 
term s.m  T h e  llial court denied access to the sealed set­
tlement, slitting ihitl " the  amount o f  money involved was 
no one 's  business but those of the parlies involved them ­
selves."1"  The Miami lle ta ld  appealed, asserting it first 
am endm ent right til at cess to the sett lem ent.I:,r’

I he appellate court, however, focused on the common 
law right o f  a t<ess la ther than the first am endm ent.1" ’ 
O ne  significant lactoi to the court was the involvement of 
a governmental unit its a parly.1,7 T h e  courl stated that 
the public had a substantial interest weighing in favor of 
disclosure because the suit involved city funds obtained 
from public taxes, whic h were used for the city’s insur­
ance, salaries and the cash settlem ent.,:,H balancing the

Id nl 334. Hie police slidl and pninly/eil Colla/o cliniiii; n Inuglaiy investi- 
galion Id (aidant's Mill alleged ilici police lllisi oiiduil nml impropri police 
training w eir llie raiisrs ol llie injury Id 

i”  hi. "Itic in.il l.iMecI null two days IicToic llie parlies M l leil. Id 
id ni n . r».

•” Id Cnllasn ami llie cilv itrlemleil try asset ling n tight lo piivniy .mil llie 
riy*lil In re nil n private agreement. hi

Id ni 110-18. llie  m ull sialeil tli.n ii was "nnaw .nr n f any specilit m ust iln- 
lional or statutory piovision Hiving llie press or llie pniilie a tight In attend a 
jm liri il p int ceding.” Id. al 117. further, llie cnurl ciiiiih inieil llial ail open m ini 
is "nil indispensable pall of mil system «d government anil nor way ol lile" and 
lhal "whai transpires in llie i nurlionm is politic piopcrly.’’ Id.

■”  Id. ai 3.18. l lie m in i staled dial die value n) open courts in a rcpieseniaiive 
form o | govrilinie.il is gieal and, llicirliirr, with llie lily 's invnlvrincnl as a pally 
llie prcsiimptioii :n favor ol npeniii'.ss iiirtrased. II al 110. Also, afler levit-wiiig 
criminal and i iv it cases, die < mill staled that die Iwo jnsiifiralions (or tlo su ir ate 
signilnnni priva y nn iiriiis  nml llie need to gnnianlrc an impaili.il and laii Inal. 
Id I’rivary m te r iu s  tiled hy llie cmul im hided reriaiii juvenile pnnerdiugs, 

lopiion, and I istnidy actions. Id 
'** Id. ai 118 llie  m in i slated:

Ftndier. ippell.mis' light to know the trim s ol the settlement ague- 
mrot is paitii ulaily mmpidliiig In n  hecaiise id the naiiiie nl the 
issues hemg hligaleil, i.e., alleged poliie misioildilct and iniplnpii 
p o lu r llaining involving a City id Miami poliie ollirer ailing in his 
ollii i.il fapaiit). I liese issues i lealcil a siihsl.inli.il mimel.ny liahihiy 
(01 the tiny ami iiilliuuied ils iusiii.uiie rales fm llie liiiiue, whiili 
costs iiiiisI he hmue hy ilu laipapeis Muieovei, llie ailivilies inin 
plamed ahmil a ir  hy thru very lialiur ucwswollhy,
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(at t o t s  of I Ik* citsc, I lie* court therefore held (lint the trial 
comi ithtised its discretion hy granting the request to seal 
the settlem ent.1

( m IIi izo provides a good example o f  how the common 
law hitlanting ptocess c;m work lo provide an acceptable 
answer if t om is consider all the factors, including the na- 
tini* ol die sttii and the identity of ihe parties.11" Thus, 
the proper balancing of the factors should act to eliminate 
potential abuses o f  closure requests while adequately pro- 
let ling bolli public and private interests because the bal- 
iini ing ptocess lakes iu all relevant factors, ranging from 
privacy inletests lo potential decreases in court costs and 
time if settlements are encouraged hy guaranteeing confi­
dentiality.1"  because the court balances the factors, and 
nol die panics, die potential for abuse is limited.

B. Disliiigiiisliin/i llrlwccn Scaling and Unsealing

While the balancing tests under the common law right 
o f  access works, albeit wilh some confusion, other factors 
besides the identity o f  (he parties or nature of the suit 
come into play. Another factor which some courts recog­
nize in tight o f  access cases is that courts may need to ap­
ply a different standard when determining (he 
appropriateness o f  later attempts hy unrelated third par­
ties to unseal settlements. This difference is important 
because the original panics may have relied on confiden­
tiality iu reaching the settlement ag reem en t."2 In Palmini

Id I lu  .......- iimi|i.my li.nl .iticacly indicated that premiums would increase
due to tin1 city’s il.cim rxpeiiriue. Id at 318.

••• Id .it I lk  111. I iiiilu i. the lotiri deflated that the city's feat* that the infor­
mation would all* 1 1 pending litigation against the city was not a f.n lor to weigh in 
the lialatue. Id at 137. I Ids reason did nut rise tn th r  level o f being a "cogritl 
te.i'oti lot sealing'' and the lily failed lo show "any immediate lineal lo the ail- 
muir.li .limit ol |n \ lu r"  to |tislily the I lost lie. hi

**•• .So mi/iiii notes |1*;|. I'll) IIP. lor cases in whiili the lialatue aigualdy winks 
well tegaldless ol the i in musluili rs.

.Sir wi/nu notes lli. 50, *15 and m/nr note 177 anil accompanying text lot ex­
amples <>l ,iIiiim-s

•• S,r in/iu tmles Ml* 1*01 ami ai < iinip.myiiig text foi a ilisilission of the issues 
ol patties' it haute and l.lillless



oo i j o v h n m . o r .i m  i a  w  a n d  c o m m k r c h  im
v. New Yoik,in  lor example, llie courl drew a disiinclion 
between the original sealing o f  llie .seiilemenl and llie 
laier ailcmpi lo unseal i l . " '  In J ’a h n irri, llie siale of New 
\  %>i k intervened in a private antitrust at (ion between I'al- 
niieri .md 1)I(! Concrete ( ’.orp. lo modify llie ordei sealing 
the setilemeut so that llie district attorney could use (lie 
information iu grand jury proceedings against tin* par­
l i e s ." '  After the dislricl couil granted the motion to u n ­
seal, I’almieii appealed to llie Second Oil m il C.ourt ol 
A ppeals ." '1

Recognizing (Ik* dilferences between sealing and u n ­
sealing. llie Second (a r tn il  adopted a standard ret|uiiing 
a party seeking iliuhnuir to show "extraordinary eirt uni- 
stances or compelling need ."  the opposite o f  llie test for 
sca ling ."7 Thus, Palmini held lliat when parties rely on a 
settlement's confidentiality, (lie paity seeking access must 
satisfy the greater burden  o f  p roof.""  Indeed, the courl 
stated dial a party’s reliance "raises a presum ption in 
favor of upholding |tlie scaling| o rd e rs ." " ' '

In htlm im , tbc rout I was faced with two competing in-

770 F.2.1 ROI (2 i |( .,i I'.mi),
••• ii  .il 80S. llie  pAilm ami lilt- (m ill Attiiowlrtlgril ilu- K ia l m n l.ip  h r 

Iw irti ilir «l.ilr‘t  anliliud  jilim l .mil llie |ii i in C  i .n r  Id Iii tail. iIiia ia o u r 
tr.iMin ilir aIaIc imighl in imtr.il ilir trtllrn irn i jg irn iir iil Id at 801 OS 

Id al 801
Id al HO‘2 I In- p4ttii V main .iigmin nl wja llial lliP) wrie ilepim it nl treat 

tight! tu cjinr llit > li.nl ti lir,I lii-avily on I lit- Anting niiln in inching ilir v lllr- 
mrill. Id

Id al 800. IIiia tlam lm t u  llie r u n  nppm itr of ilir m u it nan,taut whiili 
inpiitPA ilir putt) «r, ling i/mtnr In drm niitliale contprlling n m l. Srr ih/wh n n lr t 
W I 2 5  ami at(nnip.m)iiig m i  lot a ilitiu ttion  nt ih r ntiial ai.iihI.iiiI

1'idmim. 77'i I'Vil al 80S O ur tailor ilir m u ll im lc l na i ih r ■n.igi«lialr,« 
vny  a r in r  m lr in ailiiriing  iln tr lllrm m l Our lo  ilir p j i l i i t  com n o  ilin  ilir 
A noint) C irnm l wmilil nlilam ih r intoirnalinn Id lin n , il wmilil Im mil.mi Im 
iln* (nun  lo  Oitl rn m tm g r  an,I a ilitrly  n m l  iii trlllrtn rlil nnl) In iln n allow 
m m  In ilir inalru.il win,ll ilir (null piom itril wmilil iru u m  tra lril Id I l ir  
iiiagiiliair r n n  Aiainl llial • l,c trill, tnrul wiiulil lu te  lirru  r t i in n r l )  haul, it tmi 
inijMittihlr. without ilir pim iiitr In tra l ih r ag trrm m l Id al 801 la i l i r t .  Ilir 
A llm my ('.ri.ri.il iiaciI inlmniaiiim (mm a m i n i  jg tn 'm i nl agaiml Oil! <a,n- 
i l r l r  C u lp , wlmli h it  lu llie |ta ilir t‘ tra it  in I'almtfti Id al M0S 

" •  Id Ailililionatly, llie m m  I tla lu l
At a|i|K*llanit l u t r  .iigord, In ir  ilir vriy |U|M*(t ami mhtimilH.ii 
llial iln* A iii »i nt ) I h ih ial IM i t  a |,|,a irn il) would mil t t r u  tuu* r t -  
itiril lull (ni ilir  in lo .g  u d lr t t  and ilir n iagm ialr't | hiaiiiial a ttu i-
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letests: (I) the s ta te’s inlciest in criminal investigation 
and obtaining evidence lor grand jury proceedings; and 

die inieiesl in promoting se ttlem ent. ' '"  l lie < 0 1 1 1 1  
Inst noted 1b.1t, in .1 previous decision, it held parlies aic 
entitled 10  icly on pioleclive orders to prevent ihiid paity 
.m ess  even il die lliiid parly is a govcrimieiil.il unit.1' '  
Also, die <null stated that a slate begins the battle against 
any piivaie litig.ml wilh a distinct advantage due to its ex­
tensive investigative pow er.1' 2 Thus, while a party’s icli- 
a m e  would nnl automatically foreclose unsealing, the 
(om 1 held die decision whether to unseal a settlement 
agieemeui is best lell to the trial court’s d isc re t ion . ' '1 
I In <(>tiil (in11u i staled that the dial court should decide 
based on the unique la d s  o f  each case with a view toward 
iiniinldinnifi rlnsmr iu cases where the parlies relied on 
< oiilideiilialily. '

I'n n n  l l in i l t l  h u llin g  Co. v .Jo iie s***  also demonstrates the 
iimeiiaiuly and louflicting views regarding ilu- right o f  
access to judi< ial iccords and settlement agreements ami 
the value ol em o iuag ing  settlements, although the case 
was la in  vac ated lor lark o f  j u r i s d i c t i o n . I  lie Times 
I In . 1I1 I ailcmpicd to  unseal a settlement agreement, <0 1 1 1 1  
nidc is . and uou-disrovery materials to publish the male-

.nt, ia  ,.| miili.h iiImIiI). ii|miii will, h ilir jpprlljiilA .'pp.m m h irlir.l 
in .ig inm g lu  cult 1 , ti.M'il-iliMii tr lllti'ir iil nrgnluiimiA

Id
• -  Id .il Mlil
‘ ' Id < i«huing 1,1  M.uiMMlrll v. In lritu lio tu l I rl A l t l ( ! i , i | i .  VII I'.M  ."II

(-‘ll I II I'I7'I)| I Iiiia. ll) .m.iliig) a |U lt) aIhmiIiI lip rtltilln l lu id )  on All m ih l
ai ilin,: - lilt, mi ill iIuoiiim till .ia n n lh rr  n n lr t d r i l l  wilh n n l ,  uluiy m.ili ii.ih 
In V.iilmdtll 1I1, , m ill In l.l llu i a pu l )  iiiiiai tltnw im iipdlm g in 1 ,| i»t n il.,m ill 
him  • 11 ■ mil*l.iiu■-*» lu  111 r i 11 ihit a p in lriliv r im lri irgjiilliAA ..I wlirllm iln 
p .ii i  u , l in , ;  ,n 11 aa w.ia .1 ipivriiiinriuj'. iiiiii VO K IM at S'.lii

• t'.dm* 11 , 7 VI I Vi 1 .11 HI dt
•"  Id Al 8li%
••  Id (1 ni|,liiM« jmI.I, il) I Ih* iiMiil iriiuiM lnl ilir (jap  lu iIh 'Iia iiiiI iiMiil aI 

I, • il, >1 h>p»>g Iln itn* u .im I ,i, I Im miAnlmg Id I lie mill I .iIah hi hi lli.it il ih r 
ai Hi* ii,iilil ,l.lm ,iiaujIi' ., ,mn|M llmg in iil , aii.Ii aa I hr* iiii|m,aaiI.iI,I) ,.(> .1 ,i. mi 111,; 
ih r  iiiIih iimImmi h> .hi) i,ill, i in. .iiia .ill, > ,i gum I l.iiili i llm l. iliAilmmr wmihl In 
| ii .|h i Id ,1 HI,*, K i

• 717 S W .M 'H I l i l t  <4 Appl, iur»W, 7SI1 S W Villi 18 I I i  • I'.IHh)
•* Id .11 <111 IN
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rial arguing (hat (lie public needed the facts to evaluate a 
ju d g e  seeking re-election.,M T he  trial court had sealed 
the record upon the requests o f  both parties after the par­
ties settled before the actual (rial began.•*" The Times 
Herald argued it had a l ight o f  access under the common 
law, first am endm ent, and the Texas Constitution.150

After disposing o f  the other two claims, the Times Herald 
court accepted (he existence o f  the common law right of 
access based on Nixon.130 T h e  court reiterated, however, 
that the right is not absolu te" '1 and stressed the discretion 
o f  the trial court in the balancing lcsl. ,M Thus, the court 
held that closure is proper if the information sought con­
tains a trade secret; pertains to national security; involves 
the privacy of third parties; o r  if there is a binding con­
tractual duly not to disclose the information.,M Signifi­
cantly, the court analyzed the difference between 
unsealing, which raises questions o f  the parties' reliance 
on confidentiality, and sealing."’1 Ilius, like the Palmieri 
court, the Times Herald court held that a party seeking to

Id iii 931-35. I l ir  original tuil involved physician misconduct. IJ at 036.
I h r newspaper did not srrk  m e n  lo ditcovery materials, which both ih r purlieu 
and courl tilled  were non-public pan t of ih r  trial p ro em . Id al 938 n l .  How­
ever, tcltlerncm agreement! are alto arguably non-public a tp rc tt of a trial fo r a 
ditcuttinn of ih r special nature of irltlrrnrril agreementt, tee m/m no irt 230-2-12 
and jufira noiet I 11-129 and accompanying text.

Tik/i llnaki. 7I7S.W.SM ai 93-1. Ihe  fad  ih r cate never went lo trial rchitet 
tome coun t' feart concerning abuse, f  or example, one courl dated ib.it everyone 
would i y e c  lo  tc tilr alter heat mg damaging evidence and therefore cloture 
would become ihe "norm ''. Ilificm, 759 F.2d at 1571.

7i*i/r llnald, 717 S.W 2d at 931, The to u il fejected llie lexas constitutional 
claim, dating lhal llie only cate law pertained to criminal catet. Id ai 930 I he 
court timilarly rejected ihe lin t amendment claim after noting that il alto only 
applied tu criminal catet and that ihe Supreme Court had rejected a futt amend­
ment right o f accrtt to tttmdt in the A'uon decision. IJ 

-  Id 
•*' Id

Id at 939 th e  court alto dated that private agreemenlt alone, however, 
will not bind a court, a view tinular In the Il'ifiM and Minnmpalu Slur U I r i W  
count. Id at 938; tf* aim input n o ir t 81-98, I 11-129, lor a discussion ol the two 
catet

••• Tmn IlnjtJ, 717 S\V .2d al 938.
•M Id I he court referred to TIIICv. F.mil (J Emil, 077 F 2d 2.10 (2d (Ur. 1982). 

vhich tupportt the prrium ption of maintaining ciotuic and ilitiingiiitliei be* 
tween unteahng and seating Tim IlnnIJ, 717 S W.2d al 918.
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unseal docum ents must show "extraordinary circum­
stances" in order  to gain access to previously sealed 
material."**

Unlike some courts, however, Times Herald stated that 
the value o f  encouraging settlem ent is a significant factor 
which courts should consider in the balancing test in 
many cases."’0 T h e  court indicated that a slate has a great 
interest in encouraging settlements which weighs against 
the public's need to have access to settlement te rm s.107 In 
(lie court's  opinion, adopting a less stringent test would 
affect future settlements.100 Im peding settlements would 
in turn increase the overload in trial courts because pa r­
ties could not depend on lasting confidentiality when ne ­
gotiating settlements.10’1 Additionally, hy allowing easy 
access to sealed material, a “ chilling elfect" on potential 
litigants could occur with the effect o f  \ionlitigation o f  
valid claims.170 Finally, the Times Herald court noted that 
many of the common balancing factors which support 
public access do  not apply to settlement agreem ents  b e ­
cause o f  the private nature o f  the agreem ents .171 Thus,

•- id
•“  Id At 938--I0. The Tmn llnald court noted that the tii.il m u tt's  agreement 

to teal the tcttlcmcni wat a significant factor in the pailies’ ail,lining settlement. 
Id al 910.

**> Id at 939.
•** Id
*•" Id th e  court stated:

In our liligout society, for u t lo take the potuinn that pnvate lili- 
gauit, who have tclllrd their ditpute before calling upon a court or 
jury lo find.true the factt alleged in the plraduigt, and who have 
settled in reliance upon die couit's agircrneut lo seal llie lecoid 
from public disclosure, have no right in expect die confidentiality to 
which they agreed and lo wlnth they were assured, would seriously 
impair the settlement ptocess and would increase the trial overload 
which presently exists in our judicial system.

Id
" •  Id Denying confidentiality would ilelel people fiom piiivuing valid legal 

il iiu it her ante une rcavon people settle is lo avoid publicity. Id Moieover. llie 
public, as well as llie stale, has an interest iu cncmitagiiig seiilemenl liecatisr of 
the increased lime and costs of liligaiion cnm patrd to srllting disputes. Id

Id al '>10. Ihe couil noted llial most srlllciurnt agirrm enls occur ill p ri­
vate wilh no couil super vision and ic llr tl the pnvate desires nf the pa itiil.tr pat- 
lies. Id therefore, the argument that openness serves to inc lease judicial cpuliiy 
hy public scrutiny dors nol apply lo selllcmentl. Id al 939-10.
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the majority held that the newspaper did not meet its bur­
den o f  p roo f  and denied access to the sealed 
se tt lem ent.m

Yet, the Times Herald decision was strikingly far from 
unanim ous.175 T h e  concurring opinion emphasized the 
value o f  encouraging settlements and stated that neither 
the press no r the public has a right to unlimited gathering 
of inform ation.17' I he dissenting opinion, focusing on the 
Suprem e Court cases establishing a first am endm ent right 
o f  access to criminal trials and the two-prong Richmond 
Newspapers test, however, believed a first am endm ent right 
o f  access exists for civil trials and records.179 The dissent 
stated that many o f  the factors pertaining to the value of 
openness in criminal proceedings apply equally to civil tri­
als, especially when the nature o f  the suit itself concerns 
the public directly or indirectly.170 Finally, the dissent 
stated that the m ore significant concerns a rc  the parties' 
rights to privacy rather than the value o f  encouraging set-

IJ. I lie courl Mated dial "die trial court's action in sealing die record* wa* 
within hi* [tic] discretionary authority, that there wa* a substantial basis for the 
court's refusal to unseal the record*, and no abuse of discretion i* shown." IJ.

• IJ at (MO. l l ie  court, sitting m bant on rehearing, tallied seven members in 
the majority, one concurring opinion, and five in the dissent. IJ 

"• In. at 0 1 1 (Whitham, J.. concurring). Judge Whitham stated that " |t |h c  right 
to speak and publish does not carry wilh il the unrestrained right lo gather infor­
mation." IJ Further, Judge Whitham indicated that even if die first amendment 
support* arce**, the value of encouraging settlement i* so significant that the bal­
ance would still lip in favor of nondisclosure. IJ.

"* IJ at 013-11 (Howell, J., dissenting). Ih e  dissent distinguished .Vium as a 
case o f special access because die public already had written transcripts of the 
tapcs and the prets was seeking the actual tapes. IJ The dissent relied heavily on 
HtthnonJSru'ipnpfti, stating that “a new day dawned" with the decision. IJ. Judge 
Howell inlcrpieted the case as establishing constitutional protection for the acqui­
sition o f newsworthy material. IJ at 013: ice supra note* 20-31 for a discussion ol 
ItuhnonJ Xtwipapni and supra notes 10H-110 lor a discussion concerning the dis­
tinction between access to the llial and access to record*, which indicates the dis­
sent’s reliance may have hern misplaced.

IN Timri IlnntJ, 717 S.W.Zd at 011 (referring to factor* such a* intleasing the 
cpiahly o f trial*). Further, the dissent slated that the majority failsd to critically 
analy/r potential dillerences and/or similarities between criminal and civil case* 
hefote adopting the factor* from criminal case*. IJ Judge llowell referred to 
environmental, products liability, and discrimination cases, which potentially can 
have a great impact on the public. U. I hu*. in these rase* public interest iu ac­
cess would weigh heavily in the balance. IJ
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dements, and that even these rights might not tip the bal­
ance in favor o f  closure.177

O th er  cases further dem onstrate the uncertainties over 
access to scaled .settlements. In llank of America National 
Trust v. Ilotel Rittenhouse Association,178 FAII III, a concrete 
contractor, requested access to a scaled settlement agree­
ment between the Bank o f  America and Motel Kitien- 
house (IIRA).'70 Ih e  Bank and IIRA settled the dispute 
before jury  deliberations on the condition that the court 
seal the agreem ent."10 FAB III, a creditor of IIRA,  al­
leged that the Bank and IIRA had engaged in a conspiracy 
to prevent public access to "otherwise public proceed­
ings.""" T h e  district court denied the motion to unseal 
in a "one-paragraph o rder"  stating that the private and 
public interests in settling disputes outweighed the p u b ­
lic’s interest in disclosure of the information.182

O n appeal, the Third Circuit Court of Appeals adopted

1,7 IJ. al 910-17. The (li**ent staled:
I'l jlic primaiy factor srl loi ih in opposition of acres* is the patties' 
agreement to seal the reconls. This should he given little weight.
The public has an independent interest in the recoid that the parlies 
may not foreclose by mere agreement. If the matter were left en­
tirely to the litigant* and disclosure foi bidden unless al least one 
party consented to public access, the vast majority o f civil records 
would he screened from the public view. A drastic diminution of the 
stork of information available to those who pay for the creation and 
operation of the court* would inevitably result.

IJ at 916 (citation* omitted). Further, the distent pointed oul lhal in the present 
case the court sealed the cntiie record instead of the legitimately coundenti.il por­
tions. IJ at 917. Thu*. the closure exceeded the limit necessary lo ptotect the 
privacy interests o f the parties. IJ at 931, 917. The dissent also disagreed with 
the majority'* valuation o f encouraging settlement, ranking ii a* a very minor lar- 
tor. IJ at 910.

"•  800 F.2d 339 (3d Cir. 1986).
"* IJ a tS K M I. The Bank contracted with IIKA to  finance the roiislr ui lion of 

the hotel, a relationship which ended ill a suit for foreclosure. IJ al 310.
" •  IJ. Ihe llial itself, however, was open to the public. IJ. at 311. FAB III did 

not want evidence lioni the trial, only the settlement, even though the settlement 
itself was never "public information." IJ

IJ FAB III rlid not atsen  a first amendment right of access, thu* th r couil 
did not address the issue. IJ at 313.

'•* IJ For a discussion of the abuses of scaling record*, see supra notes 16. SO. 
93, and accompanying text. O ther count hold that the lower coun must make a 
specific record for review to prevent watte of lime and abuses. Strabo supra notes 
59 and 66 and accompanying text for a discussion of the requirement o f a record.
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the com m on law balancing approach from Nixon and 
placed the burden  o f  p roo f  on the parly seeking closure lo 
overcom e ihe presum ption of openness .185 According to 
the majority, the issue before the court was “ whether the 
district court abused its discretion in holding that (he j u ­
dicial policy o f  prom oting  the settlement of litigation ju s ­
tifies the denial o f  public access to records and 
proceedings to enforce such sett lem ents ." ,H' T he  Bank 
and I IRA argued that settlement agreements arc  n o n ­
public aspects o f  trials.185 T h e  court, however, distin­
guished between a settlement which is not filed with a 
court and one  like the settlement between the Bank and 
H R A .180 According to the court, when the Bank and IIRA 
filed their settlem ent with the court, the settlement tech­
nically became part o f  the  judicial record .187 Therefore, 
Dank o f America held that once parties file an  agreem ent 
with the court, the settlement takes on the same qualities 
as evidence o r  courl rulings with a corresponding public

Bank oj Am., 800 F.2cl .11 344. The courl refused lo apply I he more stringent 
first amendment test, hi th e  court alto emphasized the Tact that the common 
law right o f access was not absolute. Id.

Id.
Id at 343. The llank and IIRA relied on Stall!/ limn, a ease concerning the 

press’ right o f access to names and addresses of donors and members o f a reli­
gious organization. Id (referring to  Seattle Times Co. v. Rhinehart, 4G7 U.S. 20 
(1984)). In Stall!/ Tmn, the press wanted to publish information obtained during 
discovery in a defamation suit between the newspaper and the organization. 407 
U.S. at 23. The Supreme Court, in denying access to the information, discussed 
and emphasized the distinction of discovery as a non-public part of a trial. Id. at 
32-33.

•** Bank of Am., 800 F.2d at 343-14. Moreover, the court stated that the parties 
could have avoided disclosure by not filing the agreement with the court and mov­
ing for voluntary dismissal. Id at 344. I  he parties filed the agreement with the 
court anticipating future problems with compliance, thus hoping to avoid the 
need to initiate a new suit. Id.

Id. at 343. The court stated:
Similarly, unlike the civil discovery materials at issue in Srattlr Timer, 
a motion o r a settlement agreement ft/d  ii-iM tht court is a public com ­
ponent o f a civil trial. As in the rases involving trial rulings or evi­
dence admitted, the court's approval o f a settlement or action on a 
motion are matters which the public hat a right to know about and 
evaluate.

Id at 343-44 (emphasis added).
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Yet, the Danl< of America court, like the Times Herald 
court, recognized the value o f  encouraging settlements to 
both the public and the courts.180 After balancing the fac­
tors o f  the particular case, however,100 the Dank o f America 
court determined that the district courl abused its discre­
tion iu granting the motion to seal.101 The court, there­
fore, allowed access lo the agreement and declared that 
such openness would prom ote an informed public; in­
crease the public's confidence in the system and public 
understanding o f  the judicial process; act as a "check" on 
the system by subjecting the court to public view, thus 
prom oting  honesty and  fairness within the courts; and 
prevent abuses o f  closure.101' Finally, the court noted that 
the case was a single claim between two patties rather 
than a multi-district, multi-party, compjcx case in which

right o f access. 188

•“  Id. at 314.
Id al 344, 310. The court Mated that hy adopting a policy of encouraging 

settlement* Ihe public and courts could save lime and costs, and mentioned that 
settlement agreements generally'may nol be used as evidence to prove liability. 
Id (refrttiiig to Km R. Evid. 408).

Bank of Am, 800 F.2d al 342-4G. th e  factors included: the presumption of 
openness of trials and records; courl rclianrc on filed materials such as settlement 
agreements requiring access for complete public understanding of the opinion; 
the piiv.ue nature of settlements contrasted with "public" evidence; the fan the 
case was simple rather than complex; ami the effects of access on future settle­
ments. Id.

'*• Id at 344. 3IG. In addition lo the typical (cars of abuse and secrecy related 
to access of coun records, the coutt focused on the (act the parlies filed the settle­
ment wilh the court. Id. at 343. l l ie  majority stated:

In the name of encouraging Settlements, (the dissent) would have us 
counlenanre what are essentially sectel judicial proceedings. We 
cannot permit ihe expediency of ihe moment lo oseiiurn centuries 
of tradition of open access lo court documents and orders.

Having undertaken lo utilize the judicial pioccss to inteipret the 
settlement and to cnfoicc it, the panics are no longer entitled lo 
invoke the confidentiality ordinarily accorded settlement agree­
ments. Once a settlement is filed in llie district couil, it becomes a 
judicial tec old, and subject . > the access accotdcd such records.

Id
•-* Id These benefit* and factor* a ir  the same faclois used iu Ihtkmond Xtun fa- 

(mi' historical/functional balance for a first amendmenl tight of access, discussed 
al tu/ini notes 110-112. Bank of Am/n<n, however, failed to distinguish between civil 
and criminal trials, or even between access lo records and access to trials.
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encouraging settlement becomes param ount.1"1
Hy contrast, the Bank o f America dissent, as did the Pal­

mieri and Times Herald courts, separated the original seal­
ing and  later unsealing o f  settlements and advocated two 
separate s tandards .,!H T o  Ju d g e  Garth, the real issue was 
"w hether a privately negotiated settlement agreement, 
agreed to and en tered  into a court record only on condition 
that it remain secret, should now be unsealed because o f  the 
district court’s supposed abuse o f  discretion in permitting 
it to be filed under sea l."105 T h e  dissent advocated adop t­
ing a standard requiring a third party lo prove extraordi­
nary circumstances or a compelling need in o rd e r  to 
unseal a reco rd .100 Further, the dissent stated that the ef­
fect o f  the majority’s opinion was to create a per se rule in 
which the public’s right o f  access would always prevail 
over the interest in settling the case and  privacy.107 
Therefore, Ju d g e  Garth asserted that the majority deci­
sion would “ impair seriously the efficacy of judicial efforts 
to encourage [the] settlement o f  many cases . . . .” 108

In summary, therefore, there  are two distinct situations 
which may arise in som e jurisdictions in “ unsealing" 
cases, varying with the parties’ reliance.100 If  the parties

Hank of .1m.. 800 F.2d at 3-16. 'Ilic  dissent relied on l'l) 1C v. Emit (J Emil, to 
support its argument for the wueahng standard'and necessity of encouraging set­
tlement. Id. .11 3-18 (referring to FDIC v. Ernst & Ernst, 077 F.2d 230 (2d Cir. 
1082)).

im Bank of Am.. 800 F.2d at 346-17 (Garth, J.. dissenting).
i« id at 347. Die dissent also noted that both parties requested the sealing, as 

distinguished from cases in which only one patty seeks closure. IJ at 340.
••• Id. at 348 (referring to Emil U Emil, 6 7 ' F.2d at 2321. I he dissent noted 

that the settlement was never public information to start with because it was en­
tered under seal. Id at 347. This fad , according to the dissent, gave "rise to a 
new and different factor: the reliance of the parties on the initial and continuing 
secrecy o f the settlement agreem ent." Id.

<" Id
i"  Id Further. Judge Garth staled lhal the majority derision "utterly ignores 

the importance of, and the practical realities surrounding, the process oi settling 
lawsuits." Id

| "  Id at 348. As the dissent iu Hank of Ammia stated. "(a|lthough the common 
law right ol access must he given slue regard, a court cannot operate in a vacuum. 
To apply mechanistically the same test no matter what the factual circumstances, 
is to risk doing injustice to parties before the couit ." Id

1988] COMMENTS
have not relied on the confidentiality of the settlement 
agreement, the normal com m on law balancing test with 
the presumption iu favor ol openness applies.*0" If, how­
ever, the parties have relied on  the confidentiality, the 
burden  of proof for the third party rises to a level requir­
ing a showing o f  extraordinary circumstances or compel­
ling need in order  to unseal the .settlement agreement.701 
Recognizing such a two-level standard could alleviate the 
fear that emphasis on the value o f  encouraging settle­
ments would result in secret trials.707 Courts avoid such 
abuses because it is the court's weighing of all relevant fac­
tors which controls the outcom e rather than the private 
parties’ agreem ent.705 Yet, iu the already uncertain area 
o f  access, adopting another s tandard based on a factor 
such as reliance may create as many problem s as it solves.

III. T he Vai.uk of Promoting Settlement

Besides fairness and party reliance, which may support 
maintaining closure, the value o f  encouraging settlement 
may also support maintaining closure in some cases. 
T h ere  arc several reasons why courts should give the 
value o f  encouraging settlements significant weight in the 
balancing tests — both from the public’s and  the courts’ 
points o f  view.70' O ne reason is the litigation explosion o f  
recent years. This phenom enon  has forced courts to in­
creasingly advocate alternative means of dispute resolu­
tion.705 T o  some courts and authorities, the increasing

Sit, if; . J'im/i llnald, 717 S.W.2d at 938. Normally, tinder the common law 
balance to t  the presumption of openness tips the balance in favor or disclosure, 
whereas here the balance shifts to favot maintaining closure if parties relied on 
confidentiality. Bank of Am., 800 F.2d at 348.

Sir, t.g., llank of Am., 800 F.2d at 348; I’atmim, 779 F.2d at 862.
*»» Srr, r.g., Palmim, 779 F.2d at 865. In fad , the Bank of Amnva dissent stated 

that "bund ing  such an action (sealing the rccord| as a 'secret judicial proceed­
ing,' wilh all that such a term may connote, and (l.iiiniiig that sealing practices will 
‘overturn ccnluiics nf tradition o f open access' is not an adequate substitute lor 
reasoned judicial analysis." llank of Am., 800 F.2d at 349 n.3.

w  Srr. tg  . id al 348-49 n.3 (Garth, J., dissenting).
Id at 349.

im Id Judge Gatih noted that "lb |elw ecn 1973 and 1983. new filings of civil 
cases in the federal district couits rose from 98,560 to 241,842, an increase of 145



use o f  tiltcrnativc dispute resolution is evidence o f  the 
need to encourage settlements.800 Additionally, an ex­
press goal o f  Rule 10 o f  the Federal Rules o f  Civil Proce­
d u re  is to encourage settlement.807 O ther  factors which 
support closure and the need to encourage settlement 
are: the avoidance o f  wasting courts’ and parties’ re ­
sources when settlement is successful; the fact that confi­
dentiality is a key factor in many settlements; and the fact 
that settlement agreem ents may contain information 
which the parties legitimately desire to keep from the 
public hut for which they cannot obtain a protective
order.8"1*

In re Franklin National Rank Securities Litigation,800 cited hy 
several courts in their attem pts to balance factors pertain­
ing to the right o f  access,810 exemplifies the significant 
value o f  settlement in certain cases.8"  Franklin was a com­
plex, multi-district case involving the insolvency o f  one o f
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percent." Id (referring In Levin Sc Colliers, Containing tht Coll of Litigation, 37
R u tgers LJ. 219. 227-29 (1985;).

Id; irt also Provi.se . Settlement Strategies tor Federal J udges (I98G).
'l lie increase lias not only been in the number of soils, bul also in (lie length anil 
complexity of suits. Hank of Am., 800 F.2d al 319. According lo one aiiihnrily, 
" |t)he  federal couris held 213 trials lasting 20 days or more in 1973 (which] 
doubled lo 420 by 1983." /rf. (referring lo Levin Sc Colliers, supra note 205). The 
judge staled lhal the majority o f commentators and judges agree on “ llie value 
and necessity o f  a vigorous policy of encouraging fair and reasonable seiilemenl 
o f civil claims whenever possible,” finding lhal "ihe literature . . .  focuses nol on 
whether seiilemenl is desirable, bul on how best to achieve il and how far a judge
should go lo encourage il." /rf. at 350.

>'•’ Stt Fed. R. Civ. P. 10. Rule 10 stales llial one purpose o f a pretrial confer­
ence is to "facilitai|c| Ihe seiilemenl of ihe case," and lhal ihe panics may discuss 
at llie conference "the possibility o f seiilemenl o r the use of rxirajudici.il proce­
dures lo resolve the dispute." Id. at 16(a)(5). (c)(7).

•"* Bank of Am., 800 F.2d al 350. Judge Garth pointed out in Bank of Ammta lhal 
one study of len federal couris showed lhal 88 percent o f cases settle pre-trial, with 
only nine percent actually reaching trial. Id. Titus, adoption o f a policy which 
discourages seiilemenl would increase llie already existing overload without any
new cases.

92 F.R.D. 408 (E.D.N.Y.), afTd tub non FDIC v. Kinsi k  Kmsi. 077 F.2d 230 
(2d Cir 1982). I his comment merely (ouches on the value of seiilemenl as ii may
relate to ih r balancing tests in access rates. 

i “  Stt Bank o f A m , 800 F.2d at 345, 348; I’almun, 779 F.2d at 805; Timei llnald,
717 S.W.2d al 938.

*" Stnupra notes 160-177, 191-193, and accompanying lexi for a discussion of 

this issue.
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ihe nation’s largest hanks.818 Two years after some o f  the 
parties reached a settlement based on confidentiality, 
third parties sought to  unseal the agreem ent.815 T h e  d is ­
trict court denied the motion, focusing on the parties’ re ­
liance on confidentiality in reaching the agreement and 
the  enormous costs involved.8"  In fact, the court stated 
that the only reason the parties ever settled was due to 
their reliance on both protective orders  and the sealing 
orders .815 According to the courl, without the settlement, 
the (rial would have continued for at least six m ore 
months,810 Continuing the trial would have forced an 
even greater investment hy the  parties and the court and 
consum ed the balance o f  the insurance funds which p ro ­
tected both the defendants and their creditors.817

Moreover, in mass toils where problems are also com ­
plex, the value o f  prom oting settlements 'is also substan­
tial. As one authority, Judge  Williams, noted, in a society 
where parties file an ever increasing num ber o f  mass tort 
lawsuits, ” it is not an overly pessimistic prediction (hat, 
absent some legislative o r  judicial solution, ou r attempt to 
try these virtually identical lawsuits, onc-by-one, will 
bankrupt both the state and federal court systems."8"*

*•> franklin. 92 F.R.D. 31 472.
■" Emsl (J Emit, 077 F.2d at 231.

Franklin, 92 F.R.D. al 472. The tou ri noted that the cave lasted over five 
years, contained volumes of discovery materials and documcnls. and cost (lie par­
lies millions of dollars in legal fees before the parlies settled. Id at 409. Further, 
the court stated that " |h |ad  the trial continued, many millions of dollars more 
would have been expended in legal fees, a dial courl would have been heavily 
engaged for a long period, more appeals were inevitable and jurors would have 
been inconvenienced." Id. ai 470.

••• Id. at 472. The courl slated:
The settlement agreement resulted in the payment o f substantial 
amounts of money and induced substantial changes o f  position hy 
many parlies in reliance on the condition of "Ciccy. For the court 
to induce such ad s  and then to decline iosm  i> ill the parlies in their 
reliance would wink in injustice on these litigants and make Inline 
settlements predicated upon confidentiality less likely.

Id
••• Id.

/rf.
"* Sre S. Williams, Matt lotI Clou Aetioru: Going, Going, Conet, 98 F.R D. 323, 321 

(1983). Williams fuither noted that several cuireni mass tort suits " |ih tca icn | tn
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Williams separates mass tort eases into two categories.*"1 
l ie  classifies the first category as mass products liability 
eases and the second as mass accident eases such as plane 
crashes.**0 Williams advocates using the class action de­
vice to alleviate som e o f  the problem s with certain mass 
torts, such as products liability cases.**1 Nevertheless, 
Williams also recognizes that mass accident cases are  not 
normally suitable for class actions and that many courts 
persist in opposing  the use o f  class actions iu such 
cases.*** Finally, Williams notes that “ the cost o f  retaining 
experts, collecting medical o r  technical data and  collect­
ing hundreds  o f  depositions and affidavits prccludc(sj the 
vigorous maintenance o f  a complex product liability suit 
by an individual p la in tiff” *** Therefore , due to the high 
costs o f  suits and absence o f  alternatives such as class ac­
tions, settlement is possibly the most desirable and feasi­
ble alternative in mass accident cases.*24 Any actions 
h indering settlement, therefore, could be extremely 
costly.**5

last well into the next century." Id. lie  noted that according to the 1981 Annual 
Repot ( o f the Administrative Office o f the United States Court, over 9,000 new 
products liability suits were filed in district courts, representing a 17 percent in­
crease over the 1980 figures and following a trend which began in 1974. Id at 324 
(1.2.

»'• Id. at 324 n .l.
*" Id.
»*• Id at 325.
"> Id. at 329.
" •  Id. at 329 n .l9 .
'<* Stt iupra note 222 and accompanying (ext for a discussion of the absence of 

alternatives.
Stt Franklin, 92 F.R.I). al 472 and tupra notes 209-217 and arcompan)ing 

text for a discussion o f mass torts, options and costs. One court staled: 
Voluntary settlement of civil controversies is in high judicial favor, 
Judges and lawyers a id e  strive assiduously to promote amicable ad ­
justm ent o f matters in dispute, as for the most wholesome of reasons 
they certainly should. When the effort is successful, the parties 
avoid the expense and delay incidental to litigation of the issues; the 
court is spared the burdens o f a dial and the preparation ami p ro ­
ceedings that must forerun il. 

i’cnnwalt Coqi. v. Plough, Inc., 076 F.2d 77, 80 (3d Cir. 1982) (quoting Aulira v. 
Robinson. 419 K.2d 1197, 1199 (D C . Cir. I9G9)); ttt olio 7Im/r lift aid, 7 17 S.W.2d 
at 941-42. D ie  Timn llnald concurring opinion indicated that even if the coutt 
used the heightened scrutiny (esl from a first amendment basis for access that the

1988] COMMENTS 017

Additionally, in mass tori lawsuits, encouraging settle­
ment takes on an even greater value since the defendant 
cannot look solely at an isolated agreement but rather 
must consider the potential o f  many suits by many par­
ties.**0 This requires the defendant to anticipate the ef­
fect o f  a single settlement agreement on all the possible 
suits.**7 Moreover, if settlement is the most desirable al­
ternative in these cases court supervision and  approval o f  
settlements may protect the plainiills by "evening oul the 
odds"  between defendant corporations and individual 
plaintifls.**'1 Yet, ironically, court involvement also de-

suhslaulial value of ciirotiiaging seiilemenl to j  state alone could dp the balance 
in favor of closure. Id I he concurring opinion funlicr stated that th r value of 
srlilrm rnt is a "compelling govrm mrntal interest" and a trial court's ortlcr seal­
ing an agreement is "no greater than (is| necessary or essential lo th r protection 
of the State's interest in encouraging and facilitating the settlement ol lawsuits 
pending in its courts." Id. at 941.

Stt Mmnrapolu Star (J Tnhmr, 392 N.W.2d at 205 (access lo settlement iu 
plane crash case wilh pending suits).

llank of Am., 800 F.2d al 351 ((,arth, J .. dissenting), llie  dissent staled that 
because the defendant has to look to the effect of any agiecinenl on many cases, 
the defendant will be less likely to settle favorably with a patty in the absence of 
confidentiality. Id. The dissent slated:

Moreover, it is precisely in the context of mass torts with multiple 
plaintiffs such matters as air disasters, toxic injuries, anti products 
liability claims — that the interest in settlement is particularly 
stiong. Such rases are characteristically long, complex, and costly to 
try, and the savings in public and private resources achieved by set­
tling them are immense. As one judge familiar with the llial ol mass 
tort rases noted: 'Even saving one week of judicial lime per case 
would, as most trial judges know, be substantial. For example, in the 
D illon shield litigation, the record disclosed that, if the usual per­
centage (90) o f the 1000 member statewide class settled their case, 
the savings n f judicial resources in the tnal o f the remaining 100 
would amount to 400 weeks, or, roughly, eight years of trial time, In 
addition, there would be an estimated savings o f $26 million in liti­
gation expense lo the parties and $7 indium o f courl expenses.'

Id at 352 (quoting Williams, tupra note 218, at 323, 328).
*" Stt tupra note 225 for a discussion o f why courts may nerd to su|>risi«c set- 

llrm rnlv because of party inequality; ttt alio Ibe  Dallas Morning News, Nov. 22, 
I9H7, at RA, col. 2. Ihe article, Sta/td hiuiuiti Ittal uilh Potuimngi, Sr\, Surgery, 
staled that court supervision and approval of settlements is necessary in some 
cases, as w ell as non-disc Insure of the (laities' names, if the parties are menially 
retarded nr children who may fall victim to frauds. Id I he article cited one care 
involving lead poisoning of mainly young children which resulted in a $26 million 
sealed settlement. Id. llie  plainiills* attorney agreed to seal die records to pre­
vent exploitation o f the children by "aluminum-tiding people." Id
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stroys any opportunity  for confidentiality in some 
jurisdictions.220

IV. l’ossim.E Solutions Amid the Uncertainty

Besides giving weight to the value o f  encouraging set­
tlement, there are  solutions and o ther considerations 
which could alleviate some o f  the confusion regarding ac­
cess to settlement agreements. O ne consideration in set­
tlement access cases, for example, should be the 
distinctions between pretrial versus trial proceedings or 
records, distinctions which arc related to the "court reli­
ance" factor.230 In In re Reporters Committee for Freedom of the 
Press,'*3' the court separated pretrial materials and trial 
records, stating that pretrial information is no l part o f  the 
open court record upon which a court relics to form a 
jud g m en t on the merits.232 T h e  court further slated that

,r* Stt lupta note* 61-08, 186-191, and accompanying text for a discussion of 
the view that filing any material with a court makes the material part of the official 
court recotd and therefore subject to  access.

,VJ Srr, t.g.. In rt Hrf/artm, 773 F'.2d at 1335. This ease concerns third party 
attempts to obtain sealed discovery documents used to support a motion for sum­
mary judgm ent in a civil defamation case. Id. Other authorities, however, have the 
opinion that any material, even settlements, become public property once the par­
ties file a lawsuit regardless of whether a court relics on the material. Stt Dallas 
Morning News, Nov. 22, 1987, at 21 A. col. 6. The article quotes David Anderson, 
professor of law at the University o f Texas, as stating:

| l l ie  parties base) invoked the public processes, and we pay for the 
court, we pay the judge's salary and we pay for that courtroom. It is 
not then their option to decide that basing availed |thc-mselvcs| of 
all these public resources [they can) now decide to make this a 
purely private matter.

Id
••• l„ rt ltrp,)rlns, 773 F.2d at 133-1. The court reviewed the histoty ot access to 

pretrial materials and the status ol stale and federal law regarding access to stub 
materials. Id I he court held that as a general rule there is nol a common law 
right o f access to prcjudgmcnt records in civil cases. Id Similarly, settlements are 
prcjudgment. nonpublir parts of a trial.

"> Id ('retrial materials include pleadings and discovery materials — items not 
yet entered at evidence. Id. I lie court held lhal, since a court does not rely on 
pretnal materials for an ultimate judgm ent on the merits, public access will not 
serve to enlighten the public at to the rationale behind a decision. Id. at 1335. 
Ih e  court slated lhal:

I lie factor most obviously distinguishing the request for records in 
the present rase Irom the requests at issue iu die vast majority of 
reported rates — and the factor that obviously caused the District
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pretrial materials arc private efforts, occurring without 
courl direction and with the content determined solely by 
the private individuals.233 Thus, public access to pretrial 
material may not serve any o f  the functions usually cited 
to support access.231 For example, access will not serve to 
increase the quality o f  judicial proceedings by placing the 
trial participants under public scrutiny.233 Further, In re 
Reporters noted that the factors which plaintiffs cite in sup­
port o f  a right to access arose in criminal cases.230 In the 
court’s opinion, these factors do  not apply equally to civil 
proceedings.237

Thus, to the extent settlement agreements arc compa­
rable to private, pretrial aspects o f  a trial upon which the

Courl to deny access without the document-by-document examina­
tion that ordinarily accompanies Rule 26(c) protective orders — was 
the pendency of the litigation at the time the request was made. We 
must consider, therefore, whether the tradition nf public access in­
cludes pre-judgment access . . . .  '|A | record or transcript brought 
into this court on appeal, aftrt judgmtnl nilrtrd on tht piotttdmgi by Ihr 
tribunal apptaltd from, do (sic) not stand upon the footing or original 
papers placed in the files o f a court of onginal jurisdiction, and uhrrr 
thnt hat turn no tnal had or judgmtnl tntrrrd thnron.'

Id at 1333 (quoting an earlier opinion, Ex partr Drawbaugh, 2 App. D.C. -101 
(1891)).

Id. at 1335. The court drew an analogy to the fad that a patty may nol base 
a defamation suit on pretrial documents as pleadings because the material at this 
point is entirely private and the court has not heard nor acted upon the informa­
tion. Id.

*'• Id 
"» Id.

Id. at 1336-37.
*”  Id lire  courl stated:

I.ven assuming, at utrn unhktly. that these functions are as important 
in the context o f civil suits between private parlies as they are in 
criminal prosecutions, they are not greatly enhanced hy access lo 
documents (which, unlike live proceedings, do nol contain time- 
cordable subtleties) btfurt judgmtnt talhrr than njtr.

Id at 1337 (emphasis added), l l i e  In rt lltlvrtm dissent, however, focused more 
on a court's reliance inllicr than on a pnvatf/public analysis of pielri.il materials. 
Id al 1312-13 (Wright. J., dissenting). Ihe  dissent stated that once a paity hies 
any material wilh a court, regardless of the stage of litigation, on which th r court 
subsequently relies to make any judgment, the tight of access attaches to die ma­
terial Id; itt alto In rt C.oordiualed I'irtrial I'm . codings in I'ciridrum I'mri Auii- 
Itiist Litig., 101 F.R I). 31 (C.I). Cal. 1981) (holding that die right of .m ess 
attaches when the documents a ie submitted in connection witli any motion to the 
courl).
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court docs nol rely to form a judgm ent,  the value o f  a 
right of access should decrease.23" Special problem s 
arise, however, when a court must approve a settlement 
agreem ent.239 This is because the approval requires court 
assessment, which in turn may support access based on 
the court’s reliance to form a ju d g m en t.210 O ne  com m en­
tator noted this particular problem  and advocated, as a 
solution to access problems, adopting  an access test based 
on whether the material formed the basis o f  a decision on 
the merits.211 In a ease requiring court approval o f  a class 
action settlement, for example, one court dealt with the 
problem by holding that because the court opinion ap ­
proving the settlement served to give the public enough 
indicia o f  the court’s rationale, the court should deny ac­
cess to the actual settlement.242

Stt lufira notes 230-250 anil accompanying text Tor a discussion of ihe quali­
fies o f pretrial materials and why access is not as vital. Further, settlement agree­
ments depend largely upon the desires o f the parties and their counsels' skills. 
For example, settlement may only reflect a desire to avoid publicity or the time 
and costs o f litigation, rather than any belief in guilt or innocence. Stt supra notes 
117, 120-125, 171, and accompanying text for a discussion of the distinctions of 
settlements; itt also Fto. R. Evid. 408 advisory committee's note.

Stt Marcus, tupra note 13, at 49. Marcus discusses the right of access to 
pretrial materials and settlements and the distinctions of piclrial materials, hi. 
lie  slated that in pretrial situations, the court has not determined whether a "gen­
uine dispute" exists. Id. Therefore, disclosure of the information would "provide 
little insight into the decision nri the merits. . . , Moreover, a ruling that a party 
must disclose to the public all materials ofTered in connection wilh a motion for 
summary judgment that is ultimately denied could preclude later settlement con­
ditioned un confidentiality." Id

Id. al 49 n.20G. Marcus noted:
Particularly difficult problems may result from a court's duty under 
rule 23(e) to approve any settlement o f a class action. T o  do so. a 
court must conclude (hat the settlement is 'fair, reasonable and ade­
quate', a process that requires some assessment o f the evidence un ­
earthed by the parties. If that material is covered by a protective 
order, the court's process of assessment may provide a basis for va­
cating (he older. Yet, disclosure might preclude a settlement ton* 
tingent on  confidentiality.

Id (citation omitted), because Marcus feels that the critical issue justifying public 
access is the interest of the public m overseeing the judicial ptotess, the lest 
should focus on ihe conn 's reliance on the material occurring when the couil 
enters a judgment on the merits. Id at 49.

Id
1,1 S/t In it Corrugated Container Antitrust litig., G59 F.2d 1322 (5ih Cir.

1981).
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O th e r  com mentators have also proposed solutions to 
som e o f  tbc problem s generated by third party access to 
scaled settlement agreements and o ther confidential 
matcri«>ls.243 First, som e suggest that courts should rec­
ognize the value o f  confidentiality in encouraging settle­
m ents  and guarantee confidentiality iu “ good faith” 
eases.244 For example, courts could give grea ter  weight to 
the  value o f  encouraging settlements in the balancing 
tests.245 Alternatively, courts could determine if a court 
relied on  the information in forming a ju d g m e n t  on the 
merits, thereby increasing the need for disclosure.240 Ad­
ditionally, courts could develop clearer guidelines d e ­
lineating the p roper  inquiry and standards for granting 
scaling requests, which could not only make better 
records, but prevent abuses as well.247

*•* Stt supra notes G, 59, GG, and accompanying text for a discussion of some 
problems and suggestions for reform.

•"  Stt Annu.iljudicial Conference. Sccondjudicial Circuit o f llie United States, 
101 F.R.D. 1GI, 233 (1983) (I)cau Edward A. Daucr speaking on llie topic of 
"I low lawyers and Judges Can Use Alternatives to Litigation").

Stt id. at 233. Dean Daucr slated:
There are legitimate, good faith reasons for the parties who are Hy­
ing to work out a solution to something like [a| toxic tort case lo 
want their discussion to be private, immune both from later admis­
sion and immune from discovery by other potential plaintiffs' law­
yers later down the road, maybe even from competitors, and I think 
there are good Taith reasons for wanting that privacy. That confi­
dentiality is a very large advantage that will, if it can lie guaranteed, 
make (alternate methods of dispute resolution] even more useful as 
adjuncts to the judicial process than they already are.

Id.
Id. Further, D jucr stated that "in the current state of the law in most ju ris­

dictions, practically every place, we can't guarantee that degree o f confidentiality 
that the parlies would ideally like lo have." Id. lie  concluded with the statement: 

We need a little evolution. I think, and maybe a little clarification of 
what the applicable law of privilege or confidentiality might lie. 
Judges, I am told, don 't make law, but they do adapt it to changing 
circumstances, and 1 think the development o f (alternative methods 
of dispute resolution) is a changing circumstance.

Id; stt also supra notes G3-G8, 230-242, and accompanying text for a discussion of 
reliance as the lest for disclosure.

Stt Note.supra note 46, at 1350-51. T hcauthor advocates clear guidelines in 
o rder lo prevent "some of the barm from . . .  hasty closures." Stt atw supra notes 
59 and GG, and accompanying text for a discussion of the related concern that 
lower couris fail lo make an adequate record for review. Thus, one simple reform



022 JOURNAL OF A IR U  W AND COMMERCE | D4

A nother authority suggests the adoption o f  the “ clear 
and convincing” standard to justify closure. This stan­
dard avoids the uncertainties and inconsistencies until the 
Suprem e Court rules on whether the first am endment 
supports access to civil trials o r  records and clarifies the 
s tandard which courts should use.1'™ In any case, courts 
need lo ultimately resolve the questions concerning the 
nature of settlement agreements.249 If settlement agree­
ments are non-public aspects o f  the trial process, courts 
must answer the question o f  whether voluntary filing, or 
discussion o f  the agreem ent in court, truly alters this pri­
vate nature and  justifies access.290

IV. C o n c l u s i o n

T h e  scope o f  the public’s right af access to sealed set­
tlement agreements is uncertain.251 Yet, by adopting 
clearer guidelines and a uniform standard for all cases, 
courts cou'.d alleviate some o f  the uncertainties.252 Most

is .or lower couris lo specif)' llie exact factors and weight o f each on the record lo 
facilitate review.

•" Stt Hagenbach, supra note 110. at 882. Hagi nbach advocates the use of the 
clear arid convincing standard instead of the more .uringcnt first amendment test, 
which requires a party lo show "compelling governmental interests." IJ.

• • Stt Marcus, supra note IS. at 29-41 (discussing ’he differences between prc- 
:ri; I materials and protective orders in view of the non public nature of the infor- 
i ration). Marcus stated:

Many of the most troubling consequences of the public access ap­
proach result from the assumption that nonpartics have some right 
to obtain discovery material. This altitude is likely not only to foster 
litigation over protective orders and preclude settlement, but also to 
sanction lawsuits designed to obtain information rather than judicial 
relief.

Id. at 29; stt alto supra notes 120-125, 210-242, and accompanying text for a dis­
cussion of the private nature of certain materials and records. Unless a suit actu­
ally goes to trial and the parties discuss the settlement in court, settlement is 
merely a pnvate contract based on discovery materials.

Str supra notes G8,230-243. and accompanying text for the view that filing or 
discussion mattes the settlement part o f the record and subject to access the same 
as evidentiary materials.

*»' Stt supra notes 13-242 ami accompanying text for a discussion of the differ­
ing views and tests, ranging from a first amendment basis to a common law basis 
with two variations.

«*» Stt supra notes 107, 232-250, and accompanying text for a discussion of pos­
sible reforms.
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importantly, courts shotiltl address critical issues in- 
depth. These  issues include the differences between ac­
cess to trials and  access to court records, as well as the 
differences between civil and criminal proceedings.259 
Some courts, however, have nol recognized these issues 
iu the past.294 This situation iu turn causes much of the 
uncertainty in right o r  access cases. Unfortunately, the 
problems cannot be completely eliminated until the 
Supreme C ourt decides whether a first am endm ent right 
o f  access applies to civil proceedings and records.295

Furtherm ore, som e cases raise legitimate questions 
about reliance o f  parties on  confidentiality.250 This 
should also be  considered by the courts in an analysis o f  
whether to grant public access to sealed settlement agree­
ments.297 T h e  difference between the original sealing of a 
settlement and  later unsealing is a valid q m cern .  Yet, the 
solution o f  adopting  two different standards for closure 
and  access adds to the confusion by introducing subjec­
tive questions o f  the parties’ reliance.*9" Reliance, in turn, 
raises additional questions such as how much reliance is 
necessary to justify continuing closure and  how couris 
should measure reliance.299

Sttsupra notes 41. 117, I7G.238, and accompanying text for a discussion of 
the failure to discuss distinctions between civil and ciiiuiii.il proceeding* ami 
record*. The civil/criminal diMinclion i* tignificanl because the fartots which 
courts rite to support first amendment acces* arose in criminal *atc». Another 
itttic some coun t neglect is a patty's reliance on confidentiality in agreeing to 
settle. Without the sealing order, the very materials that the thud party seels 
would never have existed. Stt supra notes 1-12-203 and aecempanying text for a 
discussion of party reliance.

»*• Sttsupra notes 32-98 and accompanying text for a discussion o f catet wlieic 
coun t failed lo tecoguitc or discuss issues such as the distinctions between access 
to trials and access to  records, or between civil and criminal actions.

>** Stt supra notes 99-110 and accompanying text for a discussion of the 
Supreme Court decision in th it area and the distinctions between access to 
records and access to  trials.

»** Stt supra notes 142-203 and accompanying text for a discussion of cases dis­
cussing party reliance and later third party access. 'Ibis is especially significant 
when the court actively cncoutaged :r(ilem ent and guaranteed confidentiality.

M Id
Stt sufna notes 142-203 and accompanying text for a discussion of the two

tests.
>”  Id.
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Additionally, courts must address questions regarding 
the unique nature o f  settlement agreements.*00 Courts 
recognize the private, non-public nature o f  pretrial dis­
covery materials. Nevertheless, they sometimes fail to ap ­
ply such distinctions to settlements which also occur in 
private and depend  011 many o f  the same factors. I*or ex­
ample, if a public right o f  access rests in part on the pub­
lic’s need  for access in order to understand the workings 
o f  (lie judiciary, courts should analyze whether release o f  
settlem ents will really aid the public in its effort to under­
stand court actions.*01 If courts do not rely 0 11  settlement 
agreem ents  to form a judgm en t 0 11  the merits, the need 
for access should decrease because release will not facili­
tate public understanding o f  the judicial system.808

Also, the value o f  encouraging settlements is a factor 
which afreets the balancing process.805 Courts should, 
therefore, recognize the value o f  encouraging settlements 
as a means to decrease court overloads and the costs o f  
lawsuits.804 Yet, recognizing the value o f  encouraging set­
tlements does nol address the issue o f  how much weight 
courts should give the factor in the balancing tests.805 
Moreover, concerns such as w hether allowing access to 
scaled agreem ents  will prevent some litigants from pursu­
ing valid claims in o rder  to avoid publicity may have 1 10 
clear, quantitative answer to "balance” in the various 
tests.800 A nother issue with no apparent conclusive an-

»“  Srr supra nolev 117. 120-125. 185, and accompanying text Tor a discussion of 
(tie ptivatc naiure o f settlements a* opposed lo evidentiary maleiial*.

* • Srr suptii note* 03-08. 187-237. and accompanying text for a discussion of 
(hr "public understanding" issue and coutt reliance on material necessitating 
i*lca»c.

*» Id. Moreover, if the court balance* the value of encouraging settlement w ith 
all th - relevant factors, the common law balancing proce** should adequately pro­
tect the parties and prevent abuse*.

"•  Srr supra notes 114-129,201-229, and accompanying text for a discussion of 
the neco to  encourage settlements, especially in ma** tort cases.

U.
w  lik O ther Tactor*. such a* party reliance, time, costs, and the number of po ­

tential subs, come into play. Id
*“  Stt supra notes 120-125. IG6-I74,204-250. and aicompanying text for a dis­

cussion of t.ie possible chilling effect when parties cannot rely on conftdcnitality.

t>
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swer is whether a policy o f  permitting access will truly im­
pede  settlements.807 A possible clfect could be to 
encourage faster settlem ent in order  to avoid trial en ­
tirely. If the litigants could not rely on confidentiality of 
the settlement terms to shield them once a trial began or 
they filed the agreem ent with the court, they arguably 
might settle faster.800

Finally, courts should  recognize the issues raised when 
they hold that voluntary filing o f  an agreem ent with the 
court determines accessibility.800 A party may, for exam­
ple, anticipate compliance problems and wish to avoid fil­
ing a completely new suit iu the future.270 Thus, the filing 
serves judicial efficiency and  brings the settlement under 
the view o f  the court.871 Filing could also act to even-out 
the odds when parties on opposite sides o f  a ease are not 
equal in terms of pow er o r  resources.872 Moreover, iu 
mass tort eases, such as airplane disasters, the value o f  en­
couraging a settlement takes on a new dimension and may 
deserve more recognition and weight in the balancing 
tests.275

No easy or single solution appears, ultimately, to an­
swer the issues raised by third party access to sealed set­
tlement agreements.274 A more critical analysis recognizing 
such issues should be tbc goal o f  both the parties and (he

Additionally, equitable concerns come into play if a court encouraged and actively 
participated in a settlement, agreeing to closure, while a later court overn-'cs ami 
permits access by third parties. Thus, not only party reliance but courl participa­
tion may become a factor to weigh in the balance.

<*' Id 
•“  Id

Sttsupra notes 42.186-188,230-242, and accompanying text for a discussion 
of ca*c* holding that filing changes the nature of the material.

»*• Stt. tg  . Bunk of Am., 800 F.2d at 344.
Id.-, stt also supra notes 223 and 228 for a discussion of the ''inequality'' issue. 

,r* Inequality between the parlies may suggest that courts should approve set­
tlements. without the danger that approval will later enable third parlies to gain 
access based on a "court reliance" theory.

Stt supra notes 128 and 218-228 for a discussion of the value in mats torts. 
Yet. factors such as whether the case is a mass tort and how many potential plain­
tiffs exist also add lo the complexity of the analysis.

Stt supra note* S2-!)8 and accompansing text for a discussion of cases in 
which the courts failed to analyre issues in access cases.

tmum
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courts until llie Suprem e Court provides the conclusive 
answer. In the interim, lower courts could alleviate part 
o f  the problem  and abuse by specifying the factors 
weighed and the  weight given to each factor.275 Until a 
conclusive answ er comes, however, litigants should be 
aware of potential access and the false security o f  sealing 
settlements.

»*• Stt tupra notes 50. CO. 182. and accompanying text for a discussion of this 
view and couru holding lhal a specific record is necessary.

T H E  REFORM  O F JOINT AND SEVERAL LIABILITY 
THEORY: A SURVEY O F STATE APPROACHES

J a m e s  J. S c u e s k e

I . I n t r o d u c t i o n

A PPORTIONM ENT OF DAMAGES between multiple 
• ^ to r t f e a s o r s  has been the subject of much legal thought 
and, m ore significantly, recent legislative action. T h e  
most current popular m ovem ent \ in jurisprudence to 
sweep across the nation is commonly known as " to r t  re­
form .” 1 Virtually each stale’s version o f  tort reform in­
cludes changes in apportioning or comparing jo in t 
tortfeasor responsibility.2 This article attempts to charac­
terize the various approaches, focusing on the responses 
affecting litigation involving the theory o f  jo in t and sev­
eral liability. Moreover, this article includes recom m enda­
tions for a model joint and several liability statute and 
concludes with discussions o f  alternatives to the current 
tort system.

1 l l i e  primary purpose of ihis comment is not to present a discussion of the 
merits of tort reform or the evils of the insurance industry. This article includes 
numerous references to the scholarly thought o n  these important issues. Stt, eg . 
infra notes 33-50 and accompanying (ext.

» Stt infra notes 03-175 for a discussion o f state tort reform legislation: uv alto 
Talinadge and Petersen, tn Starch of a I'roper tlatanrr, 22 Cos/.. I.. Kr.v. 259, 260 
(1980) ("It will he no surprise when th r 1980 tort reform legislation does nol 
remedy the insurance crisis . . . .  D ie only certainty surrounding this issue is that it 
emanates from multiple factors.")

i
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on ind iv idua l consum er, w as spurious at best. In tru th  the lack o f  leg a l a c ­
countab ility  by m anufacturers undoubtedly  contributed  to indifference tow ard 
safety is su es  and  favored econom ic Considerations w hich tended to  p rom o te  
the m arke tab ility  ra tner than the safety  o f  p roducts. Safety s im p ly  w as  no t 
a priority. I t  w as from  this env ironm ent that the doctrine o f  stric t p ro d u c ts  
liability e m e rg e d .

The s im ila rity  betw een  the legal environm ent for m anufactured p ro d u c ts  
thirty y ea rs  ag o  and  that o f  the com pu ter industry today is strik ing . A s  w ith  
its m anu factu ring  precursor, the com pu ter industry has enjoyed a  period  
o f  p ro tec tion ism  in its infancy. T h is period o f  incubation for th e  co m p u te r 
industry w a s  necessary  and desirab le . So  to o , as com puters have m o v ed  from  
their in fan cy  to  the m ainstream  o f  society , accountability  is a necessary ' and 
inevitable p a rt o f  its right o f  passage  into adu lthood . As c o m p u te r usage 
proliferates an d  the purely experim ental stage for com puters p a s s e s , there 
is little d a n g e r  that po ten tia l liability  for the industry will seriously  inhib it 
expansion a n d  developm ent o f  com p u ter technology. Potential liab ility  w ill, 
however, en co u ra g e  g rea ter care in program  design , testing, and p ro d u c tio n . 
At p resen t in su rance  for softw are is apparently  unavailable, b u t so ftw are  
providers a rc  in a  position  to  sp read  the cost o f  liability th rough  p roduc t 
pricing.

C o n c lu s io n

In sp ite  o f  the specialized  nature  o f  m any com puter-based m ed ica l sy s­
tem s and th e  h igh cost o f  procuring them , the role o f  com puters in  m ed ic in e  
is ex p an d in g . C om pu ter p rogram s fo r treatm ent and monitoring a re  th e  ones 
most likely  to  be responsib le  for pa tien t injury. Program s for d ia g n o s is  and 
inform ation  p rocessing  are  in tended  as a ids in decision making a n d  w ill be 
subject to  in te rp re ta tio n  and  override by the physician.

T he le g a l system  can no longer condone the insulation o f  th e  so ftw are  
provider fro m  liability. A s d iscussed  above, w arranty  and negligence theo ries  
o f recovery  m ay  be  inappropria te  o r  unattainable. Com puter so ftw are  should  
be sub ject to  s tric t liability w here that softw are is responsible fo r perso n a l 
injury. T h e  co m p u te r industry  has m atu red , and il is now time for th e  industry  
to accept its  share  o f  the inevitable liability w hich will be g e n e ra te d  as 
com puters b eco m e  m ore pervasive in society.
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Protective O rd e rs  and  the Public 
Right of Access to Discovery

R ic h a rd  P . C a m p b e ll

In tro d u c tio n

T hirty  years ag o , it w ould have been  unlikely to find a tort lawyer ex ­
pounding on llie U n ited  S tates C onstitu tion . T he tort law yer o f  the fifties 
and sixties was busy  w ith  principles o f  negligence law and , o f  course, the 
rules o f  evidence. H e le ft to  h is com m ercial litigation partner and the courts 
(typically in non-jury  tria ls) the jo b  o f  understanding and developing the law  
governing "trade  se c re ts "  and "confiden tia l in form ation ." Similarly, w hen 
the A m erican B ar A ssocia tion  initiated consideration  o f  the uniform rules 
o f  civil p rocedure, it is likely that the distinguished panel o f  authorities 
convened for that p u rp o se  w as dom inated  by legal scho lars and corporate 
law yers and included  few, if  any, personal injury trial law yers. Certainly, it is 
highly im probable th a t any m em ber o f  the A dvisory C om m ittee that drafted 
the rules o f  civil p rocedu re  (w hether o r  not personal in jury  trial lawyers) 
envisioned the exp losion  o f  personal in jury  litigation that occurred  in the last 
two o r three d ecad es . 1 A nd because "s tric t liability" and "second  collision" 
(or "in ju ry  en h an cem en t" ) liability w as not really conceived until the m id 
six ties ,3 it is ax iom atic  that products liability  (as corporate defendants now  
know it) played no  part w hatsoever in e ith e r the form ation o f  the rules o f  
civil procedure o r  th e  law  "p ro tec tin g "  confidential inform ation .’

It is not su rp ris ing , then , that application  o f  the ru les o f  civil procedure 
and the law regard ing  confidential inform ation  to p roducts liability cases 
often  produces re su lts  that a r t  w holly unsatisfactory  to  the corporate defen-

Richard P. Campbell is a shareholder of Campbell and Associates Professional Corpo­
ration in Boston. He received his J.D. from Boston College Law School and has litigated a 
large number of motor vehicle products liability cases.

1. In 1985 alone. 160.660 civil lawsuits were brought by individuals in The United States 
District Courts. Of those. 19.152 cases were personal injury lawsuits based on diversity 
jurisdiction. Want s F edera l-S ta te  C ourt D irectory  135 (1987). Between 1975 
1985. the number of product liability suits pending in The United States District Couru 
jumped from 1.768 to 22.111. S ta tis tica l A bstrac t o f  The U nited States (107th ed. 
1986).

2 . Greenman v. Yuba Power Product}. Ire.. 59 Cal. id  57. 377 P i*  8 9 7  ( 1 9 6 3 ); L&un 
v. General Moton Corp.. 391 F.id 495 (8th Cir. 1968).

3. Indeed, it seems probable that any corporate trial attorney interested in the development 
of the rules of civil procedure or the law governing trade secrets or confidential information 
would approach the subject with a view toward their application in commercial litigation j 
(e.g.. antitrust. trade secrets, and breach of contract cases).
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dant. T h is  is particu larly  true w ith respect to  law suits o v e r m ass-m arketed  
consum er goods, w here industry now finds itself lined up  against syndicates 
o f  contingency  fee a tto rneys (e .g .. A m erican  Trial L aw yers A ssociation . 
A ttorneys Inform ation E xchange G roup , e tc .) ,  se lf-p rocla im ed  "public in te r­
e s t"  g roups (e .g ..  Trial Law yers for Public Justice , Public C itizen  L itigation 
G roup . C enter For A u to  Safety, e tc .) , private industry looby groups ( e .g . ,  
Insurance Institute for H ighw ay S afe ty ), and the investigative press ( e .g . .  
6 0  M inutes). A single law suit can p lace enorm ous am oun ts o f proprietary  
inform ation  in the hands o f an a tto rney  w hose sole m ission in the litigation 
is to take as m uch m oney  away from  the co rporate  defendan t as he possib ly  
can . O bviously, it behooves that a tto rney  to  involve o th e r attorneys, public 
in terest g roups, industry  lobbyists, governm ental agencies, and m em bers o f  
the p ress in  review  and  republication o f  the proprietary  inform ation. In do ing  
so . the p la in tiff’s  a ttorney develops leads to  o th er in fo rm ation , creates a n e t­
w ork o f  potential referring  atto rneys, and exposes the co rpo ra te  defendan t 
to  adverse  publicity  that may well taint the ju ty  in his case .

Im portantly , the sam e course o f  action resu lts in d ispersa l o f  trade secre ts 
and confidential inform ation  am ong an ill-defined and un traccablc am algam  
o f  adversaries. T he  privacy otherw ise a ttendant to  such  inform ation and 
docum en ts is forever l» t. C om petito rs and o ther an tagon ists have ready 
access to  the in ternal decision-m aking and secrets o f  the com pany. A n d , in 
ex trao rd inary  cases, the viability  o f a p roduc t, a com pany, o r  even an industry  
is jeo p ard ized . O ne need  only consider the football he lm e t, the in tra-u tenne 
dev ice , the a ll-te rra in  veh icle , and asbestos products in o rder to  ju d g e  the 
ram ifications o f  unfettered  d issem ination  o f  p roprietary  inform ation.

T he  proposition  that protective orders should  be  o b ta ined  in every p ro d ­
ucts liability  case is certa in ly  not a  novel one . T he con ten t and  breadth o f  the 
o rder, its  tim ing and  duration , and its form  vary considerab ly  am ong p rac­
titioners. how ever. M ore im portantly  for this d iscussion , the practical value 
o f  such  orders in p roducts liability su its in the face o f  vigorous assau lt on 
various fronts is certa in ly  open  to considerab le  doubt. T h e  principal reasons 
fo r th is doubt are the procedural fram ew ork for ob tain ing  and enforcing p ro ­
tective orders and  the w illing.iess o f  m any cou rts  to find that m em bers o f  the 
general public have statu tory  o r  C onstitu tional " r ig h ts” o f  access to  d iscovery  
m ateria ls. T his p ap e r presents the p rocedura l and C onstitu tional hurd les that 
co rpo ra te  defendan ts in products liability cases confron t in  m aking the ir 
p ro tec tive  orders m eaningfu l form s o f  protection .

A. The Applicable Rules of Civil Procedure
It seem s reasonab le  to  review  the procedural ru les that com e in to  play 

w hen  protective o rd ers  becom e an issue o f  heated litigation , a lthough  the 
app licab le  rules are  p robably  obvious and the review  possib ly  unnecessary.

2 0 0

Protective O rders and Public Accuj

M ost law yers w ould  begin  tbc discussion  w ith Rule 2 6 (c ) . O n  reflec tion , 
how ever, the m ore appropriate starting p o in ts  ore R ules t and  1 1 , for they  set 
the tone by w hich  all o ther pertinent R ules arc in terpre ted . R ule 1 in s truc ts 
(hat the R ules o f  C ivil Procedure ” . . .  shall be  construed  lo  secu re  the 
ju s t ,  speedy , and  inexpensive determ ination  of every ac tio n ."  In R ule i t .  
the p an ic s  and  the ir attorneys arc adm onished  lhal their civ il ac tions a re  not 
g am es o r  toys and  that the United S tates D istrict C o u n s  are  not th e ir private 
s a n d b o x e s . R ule 1 1  m andates that:

Every pleading, motion, and other paper of a party represented by an 
attorney shall be signed by |ihe) attorney of record in the attorney’s 
individual name . . .

T h e  R ule goes o n  to  state:

The signature of an attorney . . .  constitutes a certificate by the (attorney] 
that |h e | lias read the pleading, motion, or other paper; that to the best o f 
|his] knowledge, information, and belief 'ormedafter reasonable inquiry 
il is well grounded in fa a  and is war/ 'd  by existing law  o r ■ good 
faith argument for die extension, modification, or reversal o f existing 
law. and that il is not interposed fo r  any improper purpose, such as lo 
harass or 10 cause unnecessary delay or needless increase in the cost o f  
liligaiion. (Emphasis added).

R esta ted , th e  corporate defense atto rney  is ob ligated  (u nder th rea t o f  
personal sanction ) by both Rule 1 1 and R ule 26 (g ) (0 undertake a reasonab le  
inqu iry  o f  the law  and the facts pertinen t to  any d iscovery  request an d  certify  
that the response  filed on behalf o f  h is client is well g rounded  and  not 
in te rposed  fo r su ch  im proper purposes a s  delay. Indeed , if  h e  is a lso  ob liga ted  
to  ab ide  by R ule 1 (as undoubtedly m m y  federal judges w ould  so  fin d ), then 
the defense  a tto rney  m ust p roceed in a  m anner consisten t w ith  the  “ju s t, 
speedy , and  inexpensive determ ination o f  [the) ac tion ."  T h ese  R u les have a 
significant bearing  on applications for pro tective o rders a n d . it is subm itted , 
on  any c la im s by non-parties o f  right o f  access to  d iscovery  m a ten a ls  o r 
c la im s by p a n ie s  o f  right o f d issem ination  o f  discovery m ateria ls .

W hen  respond ing  to  a  discovery req u est, th en , the defense  a tto rney  m ust 
first co n sid e r th e  bread th  o f discovery perm itted  by R ule 2 6 (b ). T h a t R ule is 
in tended  to  p rov ide the plaintiff w ith a w ide  berth  in search ing  o u t in fo rm a­
tion  in  the possession  o f  the defendant fo r use in  proving his c la im , opposing  
any  d efenses ra ised , and  im peaching any  w itnesses. T h e  R ule prov ides that 
o b jec tions regard ing  adm issibility are  no t a  p roper basis fo r refu sing  d is­
covery  so  long as " th e  inform ation sough t appears reasonably  ca lcu la ted  to 
lead  to  the d iscovery  o f  adm issible ev id en ce"  and is not p riv ileged . T he d e ­
fen d an t 's  responses in m ost cases, consequently , m ix adm issib le  inform ation
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(w hich  the ju ry  and  the general public may have occasion to  see o r  hear) w ilh 
inadm issib le  inform ation (w hich  ihe ju ry  and the general public w ill never 
see o r  hear). M ore im portantly , the defendant o ften  produces the inadm issi­
ble m aterial know ing that it is unlikely to  be taken as ev idence at the tria l, 
because  the defendant is ob ligated  to  do so  by the Rules o f C ivil P rocedure 
even  though  that defendant w ould probably prefer to  keep the m aterial w ith in  
its private  files.

R ule 26 (c) is , o f course , the source fur any p ro tec 'ive o rd e r that m ay 
enter. It g rants the tn a l co u n  considerable d iscretion  in lim iting  the nature 
and  s c o p :  o f  d iscovery  sought by the plaintiff o r  in proh ib iting  d iscovery  
a lto g e th e r The R ule provides in pertinent part:

Upon motion by a party . . . .  and for good cause shown, the court . . .  
may m ale any order which justice requires to protect a party . . .  from 
annoyance, embarrassment, oppression, or undue burden or expense, 
including one or more of Ihe following: ( I ) that the discovery not be had;
(a) that the discovery may be had only on specified terms and conditions. 
Including a designation of the time or place; (3 ) that the d.scovery may 
be had only by a method o f discovery other than that selected by the 
party seeking discovery; (4 ) that certain matters not be inquired into, 
or that the scope of discovery be limited 10 certain matters. (3 ) that 
discovery be conducted with no one present except persons designated 
by the court. (6 ) that a deposition after being sealed be opened only by 
order of the court; (7 ) that a trade secret or otiicr confidential research, 
development, or commercial information not be disclosed or be disclosed 
only in a designated way; (8 ) that the parties simultaneously Ole specified 
documents or information enclosed in sealed envelopes to be opened as 
directed by the court.

It ts c le a r from  the express language o f  the Rule that the d iscovery  " r ig h ts "  o f 
the inquiring  p arty  may be term inated  o r substantially  restricted  by the court 
w hen “ ju s tic e "  requires. A nd ju s tice  may require  the co u rt’s  in tervention  
w hen  th e  responding  party  suffers “ undue b u rden" o r  "o p p re ss io n ."  T aken 
literally , the R ule perm its the court to  p ren ib it o r term inate d iscovery  even 
w here the responding  party suffers m ere * annoyance" o r “ em b arrassm en t."  
T he p la in tiff can  be  forced to  proceed  in a m anner that is con trary  to  his 
p reference  (for exam p le , he m ay be required  to  serve letters roga to ry  on a 
fo reign  defendan t ra ther than talcing a conventional deposition  in  the forum  
jurisd iction* . S im ilarly , the p la in tiff may be instructed  to  avoid inquiry  into 
a  p a rticu la r sub ject m atter. T he Rule explicitly  sanctions the en try  o f  a  p ro ­
tective o rder to  con tro l d isclosure o f  a “ trade secre t"  o r  such  lesser item s as 
"con fiden tia l research" o r "com m ercia l in form ation ." It is equally  c lea r that 
the R ule requ ires 1  show ing o f  “ good  cau se"  before a  pro tective o rd e r w ill
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en ter and  th e  case law  interpreting tne Rule squarely p laces the bu rden  01 
the m ov ing  p arty  to prove that good cause ex is ts.'

U nder the ru le , the m oving party  can  show "g o o d  cau se"  fo r en try  0 
an o rd e r if  he  dem onstrates w ith sufficient factual d a ta , that the m ateria l t 
party  has requested  through discovery is ( 1 ) a trade secre t, o r ( 2 ) confiden tia  
in fo rm ation . T h e  fa d  that the opposing  party  w ill share the d iscovery  w ill 
o th e r a tto rn ey s in  unrelated litigation is no t in and o f  itse lf "g o o d  c a u se "  foi 
en try  o f  a  p ro tective o rd e r.' N or is the financial burden o f  d iscovery  "goo< 
ca u se ” fo r en try  o f  a protective order.*

T h e  requ irem en t o f  show ing "go o d  cau se"  requires m ore than  co n d u so ry  
a lleg a tio n s .’ “ B road allegations o f  h an n  unsubstantiated  by specific exam ple? 
o r  a rticu la ted  reason ing" d o  not support entry  o f a  pro tective o rd e r .' T h r 
m ovant w h o  seeks a  protective o rder m ust set forth specific exam p les ol 
the co m p e titiv e  harm  he will suffer w ithout the o rder.' T he  m otion  m ust be 
acco m p an ied  by an affidavit that a ttests to  particular and  specific facts. The 
affidavit o f  counsel is never sufficient to  establish good cause for en try  ol 
the p ro tec tive  o rd e r ."  G iven ihe stric tu res o f  Rules I and  i t ,  an  affidavit ol 
counsel w ou ld  be appropria te , how ever, to  docum ent for the co u rt attem pt: 
(0  reso lve  d iscovery  d ispu tes inform ally ." It is also w ise to  inc lude in the 
b o d y  o f  th e  m otion itself a statem ent that reasonable a ttem p ts to  resolve 
d iscovery  d ispu tes  w ere m ade.

/ .  T r a d t  S e c re ts

A  trad e  secre t is inform ation know n only to  the defendan t (hat, if  d i­
vu lg ed , w ou ld  pul that defendan t at a  g reat com petitive  d isadvan tage . W hile 
the d e fen d an t w ho ow ns a trade secret lias a property right in  the sec re t.,: 
that p ro p e rty  right is destroyed if the secret is m ade public . Im portantly, 
som e co u rts  have held that once a p roduc t incorporating  the a lleged  trade 
secre t e n te rs  (he m arketp lace, the trade secre t is, a  fo r tio ri, m ade public and, 
consequen tly , lo s t."  A n affidavit that seeks to  establish that th e  requested

4 . RtlutnctInsuranceCo. v. Ba-ron't, 428 F. Supp. 200 (S.D N.Y. 1977).
5 . Parsons v. GeneralMoton Corp.. Sj F.R.D. 724 (N.D. G*. 1980); In rt Tht Upjohr 

Company Antibiotic Cleocin Prodiftt Liability Litigation. 81 F.R.D. 482 (E.D. Mich. 1979)
6 . Marshall v. S K Witham Co.. 462 F. Supp. 722 (ED. Wttc. 1978).
7 . United States v. Gama. 572 Fad 1323 (3 U1 Cir. 1978).
8 . Cipcllont v. Liggett Group. Inc., 783 F. Jd 1108. 1 121 (3d Cir. 1986).
9 . Partom v. General Moton Corp . 83 F.R.D. 724 (N.D. G*. 1980).
10. Rosenblaa v . Sonhmest Airlines. Inc., 5 4  F.R.D. 21 (S O N Y . 1971).
11. Quaker Chair Corporation v. Luton Business S tum s, Inc., 71 F.R.D. 527 (S D N.Y 

1976).
12. Ruckelshaus v. Monsanto Co., 4&7 U S. 9 8 6 ( 1984).
13 . MidUnt Rou Corp. v. Sunbeam Equip. Corp., 316 F. Supp. 171 (W.D. Pal. xff'd, 

433  Fad. 159 (3d Cir. 1970).
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discovery  m aterial con tains or constitutes trade secrets m ust set forth facts 
that w ill enab le  the co u rt to consider the follow ing:

a . the extent to  w hich  those outside the business know  the alleged " tra d e  

sec re t;”
b . the num ber and positions o f  em ployees w ilh know ledge o f  the " tra d e  

sec re t;"
c . the d e fen d an t's  rules and procedures designed to  protect the secre t;
d . the value o f  the "trade  secret” to  the defendant o r his com petito rs;
e .  the effort and  cost o f  developing the “ trade sec re t;”
f. the case  o r  difficulty w ith w hich o thers  could  acquire o r duplicate  the 

“ L .ide sec re t.”

T h ese  c rite ria  fo r determ ining w hether inform ation is a " trad e  sec re t"  
arc se t forth in  Section  7 5 7  o f  the R esta tem en t  o f  T o r t s , and have been  
adop ted  by several courts.'*

2 . C o n fid e n tia l In fo rm a tio n

T he defendan t can  m ove for a protective order for inform ation that m ay 
not rise to  the level o f  a  trade secret, bu t is nonetheless confiden tial. C o n ­
fidential inform ation  is inform ation that, if  d isc losed , w ill cause a  “ c lea rly  
defined and very serious injury to "  the de fen d an t's  business.1’

Som e courts  have held that outdated (o r “ sta le” ) inform ation d o es no t d e ­
serve protection.'*  O th e r courts have held that even "o ld  business da ta  m ay  be 
ex trapo la ted  and  in terpreted  to reveal a business ' cu rren t strategy, s treng th s , 
and w eaknesses"  and is therefore w orthy o f  confidentiality  p ro tec tion .”

“ C onfiden tial inform ation" is not defined  under the R ules and  cou rts  
therefore  use c rite ria  substantially sim ilar to  those used for identify ing trade  
secrets to  lest w he ther the inform ation requested  is confidential. T he fac to rs 
set forth  in P arsons v. G eneral M otors C orp. .'* arc often  c ited  as a standard  
fo r.de te rm in ing , vel non. the confidentiality  o f  the inform ation. In P arsons. 
the co u rt conc luded  that the m aterial G enera l M otors sought to  p ro tect w as 
not confiden tial by  exam ining:

14. Set Woelde v. Merck. Sharp i  Dokme. 94 F.R.D. J7 (E D. Mich. 19*1 >: Returnee 
Insurance Co. v. Barrens, 438 F. Supp. 300 (S.D.N.Y. 1977). United Suites »•. International 
Business Stack. Corp.. 67 F.R.D. 40 (S.D.N.Y. 1975) See also Uniform Trade Scott* Act. 
Section 1(4) (1979). which cerium* an eipvuivc definition of the term

15. United States v. International Business Mack Corp.. 67 F.R.D. 40. 46 (S.D.N.Y. 
1975); Reliance Insurance Co.. v. Bartons. 4J* F. Supp. 300 (S.D.N.Y. 1977).

■6 United States v. Amencan Optical. J9 F.R.D. 580 (N.D Cal. 1966). United States v. 
LnerBros.. 19} F. Supp. 354 (S O N Y. 1961).

17. Zenuk Radio Corp. v. Matsushita Electric Industry Co.. }!?  F. Supp 869 . 891 (E D. 
Pa 1981).

18 85 FR  D. 7J4 (N D Ga 19801
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a. how  m any em ployees had know ledge o f the inform ation o r  worked 
on a  confiden tia l project;

b . how  the secrecy  o f  the inform ation w as m aintained by the defendant;
c . how  rep roduction  and c ircu lation  o f  the inform ation is con tro lled  01 

lim ited  by the defendant;
d . the age  o f  th e  inform ation;
e. w h e th e r any  o f  the inform ation w as required to  be reported  to  (he 

governm ent.

It b ears  little no te  that in the typical products liability case , the dcfendanl 
is o ften  in the position  that G eneral M oto rs found itself in Parsons; i .e . .  trying 
to p ro tec t the confiden tia lity  o f  inform ation and data pertain ing to  a  produci 
that w as p repared  years before the p roduc t w as finally assem bled , years m ort 
before  the p roduc t a lleged ly  harm ed the plaintiff, and even m ore years thar 
that befo re  the issue is presented to  the court for resolution . T hus, it is no 
unusual fo r a defense  attorney (0 find h im self in the position  o f  advocating 
ihe confiden tia lity  o f  design draw ings, design safety m eeting m inu tes , ant 
m arketing  d a ta  genera ted  during the design  and m anufacturing p rocess ter 
years befo re  the su it w as filed, seven years before the acciden t, and  th ree  oi 
four years befo re  the p roduci w as finally assem bled.

J .  T h e  B a la n c in g  T es t

T he trial cou rt dec ides w hether to  en te r a protective order by com parin) 
the bu rden  im posed  on the m oving party  if  an order is not g ran ted  w ith  tht 
bu rden  im posed  on  the party  w ho requested  the discovery if  the protcctivt 
o rd e r is  g ra n te d .”  T h e  m otion should  rec ite , and the affidavit su p p o rt, fact: 
that show  that the o rd e r  w ill not particu larly  im pede discovery an d . m oreover 
that the requesting  party  w ill not suffer undue prejudice by its entry.

T h e  defendan t shou ld  oppose en try  o f  a protective o rder that w ould  allow 
a p la in tiff ind iscrim inate ly  to  d issem inate  protected inform ation to  th ird  per 
sons know n only  to  the p lain tiff on the representation that such persons wil 
ag ree  to  b e  bound  by  the order. N ot only  does such an  agreem en t depend  ot 
the d iligen t en fo rcem en t o f  the p la in tiff 's  attorney, but th ird  p an ic s  are likely 
to  be  beyond  the ju risd ic tion  o f  the c o u n  an d . therefore, beyond the reach  0 
its con tem p t pow ers.

U nfonunate ly . s ince  m any courts favor inform ation sharing am ong plain 
tiffs in the in terest o f  jud ic ia l econom y, a  trial co u n  m ay be inclined  to  rely 
on  se lf  en fo rcem en t o f  a confidentiality  o rder by the p lain tiff and  those w ill 
w hom  he shares the inform ation.*

19. In re Coordinated Pretnal Proceedings tn Petroleum Products Antitrust htipation 
669 F. ad 620 (loth Ctr. 1982).

20. Gama r. Peeples. 7 54  S W.sd J4 J (Tex. 1987).
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4. Summary
Returning to Fulcs I and l l .  the defense attorney is obligated to do the 

following before he may properly move for a protective order:
1. Assemble the documents and information that are called fdr in the 

plaintiff’s requests;
2 . Review them with knowledgeable employees of the defendant with 

a view toward the nature and extent of any competitive harm that 
disclosure may cause;

3 . Evaluate the efTorts undertaken by the defendant to maintain the con­
fidentiality of the information prior to the discovery request;

4 . Determine which, if any, of the materials and information will be 
produced without the need of a protective order and. alternatively, 
which materials and information warrant the protection of the court;

5 . Review the case law governing protection of these materials in the 
forum jurisdiction;

6 . Produce the materials that arc not subject to the claim of confidenti- 
ality;7 . Convene an informal discovery conference with the plaintiff’s attor­
ney in order lo persuade him that the defendant is entitled to the 
order.

As discussed more fully below, the defendant and its attorney may be forced 
by the Rules to duplicate the same efforts in the future when and if the plain­
tiff, the plaintiff’s attorney, the plaintiff's expert witnesses, other plaintiffs' 
attorneys, and such other persons as the press seek disclosure of the materials 
and informal ion. With that unsettling possibility in mind, the defendant is 
well advised to maintain and periodically update its work product and con­
tinue in effect the internal and external controls governing the confidentiality 
of the materials that warranted the protective order in the first place.

.The need for constant vigilance over the confidentiality o f the otherwise 
discovered information is particularly acute in cases where the court has 
entered a blanket protective order as a means of avoiding the need for a 
document-by-documcnt review of the materials and expediting trial prepara­
tion.1' The Manual for Complex Litigation encourages use of umbrella orders 
and even recommends a specific form of order.22 Other couns have held that 
blanket protective orders arc overbroad and not permitted under the rule.”

i l .  Zenuh Radio Corp. v. Matsushita Electric Industrial Co.. Ltd.. J i9  F. Supp. 866, 
889 (1981); Cippotone v. Ltnftit Croup. Inc.. 785 F.ld 110S (3d Cir. 1986).

i i .  Srr Miami for Complex Litigation, I  i l  .43. reprinted in 1 J. Moore. W. Txgjin St
I. Wicker. M oont's F i d u u l  pMCTictlpt. 1) P. 11 4 3 . *< 48-}0<1986).

13. W'arldt v. Merck. Sharp A Dohmt. 94 F.R.D 17 (E D. Mich. 1981); Cartta v 
Peeples. 734 5 W id  543 (Tex 1987).
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B. The Plaintiff’s “R ight” of Access
I .  The Constitutional “ Right" o f Access

Although courts sometimes confuse or combine the two, the public's 
purported right of access to discovery materials must be analyzed separately 
from the plaintiff’s right to disseminate them. The first amendment to the 
Constitution of the United States provides as follows;

Congress shall make no law respecting an establishment o f religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people to peaceably assemble, and lo 
petition tbc Government for a redress o f grievances.

The source of the public's right of access, if indeed one exists, is found in 
the first amendment’s protection of communication about the functioning of 
government and empowers everyone to be a judicial watchdog. While not 
articulated in the words of the first amendment, courts that discerned such 
a right found it by implication because it was supposedly necessary to enjoy 
the other, articulated first amendment rights.24

1. Right of the Access to Discovery Prior to the Federal Rules. Before 
enactment of the Federal Rules of Civil Procedure, little, if any, discovery 
preceded civil trials. State court rules marginally provided for depositions 
and written interrogatories, but both were used sparingly. Ambush and sur­
prise were the marching orders of the day (much as burial by paper avalanche 
governs modem practice). In the federal courts, the Judiciary Act o f 1789 
provided for the taking of depositions, but only in cases where a deposition 
was necessary to preserve testimony (such as where the deponent was more 
than 100 miles from the court, about to leave the country, old or sick).1* 
The Judiciary Act made no particular provisions regarding rights o f access 
to discovery. Although the Act provided for depositions to be sealed prior to 
trial, that provision was not intended to protect confidentiality, but rather to 
insure that the transcript would not be altered before trial.2* The only federal 
statute directly to address the question of public access to discovery materials 
prior to adoption of the Federal Rules was the Publicity in Taking Evidence 
Act of 19 13 . That statute specifically provided for public access to deposi­
tions in anti-trust actions. The fact that such a statute was required to make 
depositions public underscores the traditionally private nature of discovery.”

14- Gloire Srwspaprr Co. v. Superior Court. 457 U S. 596. 604 ( 198J).
15. J. Wnght St A. Miller. Modixn F to i tu i  Pxactici and  PaociDUU. J 2001 

(19701.
26. Louo Werner Stave Co. v. Stardrn. Orth A Hastinft Co.. i8o F. 601 (2d Cir. 192a).
27. Mxrcul. Myth and Reality tn Protective Order Lttiratton, 69 C oxN tll L. P fv . | ,  38 

(1983).

207



Richard P. C ampbell

What liulc discovery existed prior to the enactment of the Federal Rules 
was not open to the public by custom cither. Even without the benefit o f a 
procedural device comparable to a Rule 26(c) protective order, a coun sitting 
in equity could prevent public access (0 discovery through its equity powers. 
In fact, in 19 12  a Massachusetts coun sitting in equity barred the press and 
other members o f the public from attending a deposition on the grounds that 
the deposition was not pan of the formal trial and the testimony contained 
therein might not be admissible in evidence."

2 . C onflict in Tltc C ircuits Before  Seattle Times. Sea ttle  Tim es was de­
cided at u lime when there was a great deal of confusion among the circuit 
couns of appeal on the public's right o f access to information generated in 
the course of criminal and civil litigation. The press and public were unable 
to claim a right of access to criminal trials based on the sixth amendment's 
right to ''public trials" because that right existed only for the benefit o f the 
criminal defendant." However, the Supreme Coun ultimately recognized a 
first amendment right of public access to criminal trials.” And in the sam.: 
year that it decided Sea ttle  T im es, the Coun extended first amendment rights 
of access in criminal cases to pretrial, voir dire proceedings.’ 1 Prior to Sea ttle  
T im e:, the Supreme Court had not ruled whether the public also had a right 
of access to civil trials, nor had the court decided whether pretrial docu­
ments produced in civil or criminal cases were subject to a Constitutional 
right o f public access. The only Supreme Court case that had even addressed 
the impact o f the first amendment on civil discovery had held that the first 
amendment prohibited the court from requiring disclosure o f NAACP mem­
bership lists because such disclosure would have a negative impact on the 
members’ first amendment freedom of association.”

Prior to Sea ttle  T im es, lower courts disagreed on the question of whether 
a right o f access to discovery documents existed in civil cases at all and, 
if it did exist, whether it was rooted in the Constitution or in the common 
law. For example, the Seventh Circuit found a right o f access to discovery 
documents under the first amendment.” The First and Third Circuits, on 
the other hand, held that denial o f access to discovered information did not 
implicate first amendment rights in any way."

28. United States v. United Shoe Machinery Co.. !98F.870(D . M m . 1912).
29. Cannert Co. v. DePasquale, 443 U.S. 368 (1979).
30. Richmond Newspapers. Inc. Virginia. 448 U.S. 555 (1980).
31. Press-Enterprise Co. v. Superior Court. 464 U.S. 501 (1984).
32. NAACP v. Alabama. 357 U.S. 449 (19J8).
33. In re Continental Illinois Securities Litigation. 732 F.2d 1302 (7ih Cir. 1984).
34. In re San Juan Star Co.. 662 F.2d 108 ( l it  C j’. 1981); United States v. Criden. 648 

F.2d 814 .81913d Cir. 19S1).
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3 . Seattle Times v. Rhinehart. In Seattle  Times v. R hinehart. the Supreme 
Court held, in unequivocal terms, that a "litigant has no First Amendment 
right o f access to information made available only for purposes of trying his 
suit. " ’1 The Court inf (meted that a litigant's power to compel another party 
to the suit to produce information was a product of legislative grace, not the 
Constitution, and consequently limitation or outright denial of (hat power did 
not impinge on Constitutional rights. Historically, this seems obvious. As 
set forth above, ulthough the Constitution became law in 1787, there were 
no Federal Rules of Civil Procedure, and therefore no discovery procedures 
available, until 19 38 .

The protective order at issue in Seattle  Tim es had been granted in favor 
of Keith Milton Rhinehart, the leader of a small religious group, who sued 
the Seattle Times for defamation and invasion of privacy. The Seattle Times 
had published a scries of articles about Rhinehart, some of which focused 
on a six hour extravaganza he held at the Walla Walla State Penitentiary that 
included cash prizes and dancing girls.

During discovery, the trial court granted Rhinehart a protective order 
that prevented the Seattle Times from disseminating any discovered infor­
mation pertaining to his financial affairs or to the identity of his followers or 
contributors. Since the Seattle Times was a media defendant, the protective 
order necessarily dealt with the rights (if any) of access to and dissemination 
of discovery materials and information o f both a party to the litigation and 
such non-parties as the press.

On appeal, the Supreme Court of Washington held that the protective 
order did not violate the first amendment. Acknowledging the privacy in­
terests of Rhinehart and his followers, the Washington court held that the 
trial court did not abuse its discretion when it entered a protective order. 
The holding of the Supreme Court of Washington was consistent with a then 
unambiguous ruling of the Second Circuit Court o f Appeals that the first 
amendment did not inhibit a trial court's authority to restrict dissemination 
o f discovery material.’4

However, the Washington Supreme Court’s holding that the protective 
order did not infringe on the newspaper's first amendment rights conflicted 
with two leading opinions by other circuit courts. The Court of Appeals 
for the District of Columbia had previously held that protective orders that 
restrict dissemination of discovery material were prior restraints on speech 
and. as such, were permissible under the first amendment only when the

35 467 U.S. 20(1984).
36. International Products Corp. v. Koons. 325 F. 2d 403 (2d Cir. 1963); compare In 

Re Agent Orange Product Liability Litigation. 821 F.2d 139 (2d Cir. 1987), cert denied. to8 
S.Ct. 289(1987).
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harm  c au sed  by the th reatened dissem ination  w as substantial an t se rious, 
the o rd e r  w as narrow ly  draw n and  p recise , and there w ere no  less in trusive 
m eans o f  p reven ting  tho harm .”  A lthough it agreed  substan tia lly  w ith  the 
ru le o f  law  fash ioned  by die Second  C ircu it in  In  Re H alkin , the  F irst C ircu it 
C o u rt o f  A p p ea ls  held  that so  long as  the trial court d isplayed a "h e ig h ten ed  
sen s itiv ity "  to  first am endm ent concerns w hen  en tertain ing  nn app lica tion  
for a  p ro tec tive  o rd e r in a civil d iscovery  d ispu te , the m ore stringen t standard  
usuully ap p lied  to  review  the valid ity  o f  a  p rio r restrain t w as no t re q u ire d ."

It is there fo re  apparen t that the Suprem e C ourt gran ted  ce rtio ra ri to  re ­
solve a conflic t am ong  the circu its us to the appropriate  standard  o f  review  
for p ro tec tiv e  o rders. A lthough the Seattle  Tim es court fram ed the issue b e ­
fore it a s  o n e  involving u litigan t's  n g h t to  d issem inate  in form ation  te am ed  in 
p re-tria l d iscovery , it a lso  reso lved  the conflic t over any pu rpo rted  C o n s titu ­
tional rig h t o f  access to  d iscovery  m aterial. In noting  that the righ t lo  ga ther 
in fo rm ation  th rough  discovery  w as not found in the C o n stitu tio n , bu t only  
in leg is la tion  such  as the federal ru les o f  civ il p rocedure an d  s im ila r sta te  
c o u n te rp a rts , the C ourt exp lic itly  re jec ted  bo th  the asserted  first am en d m en t 
righ ts o f  the party  opponen t and llie press to otherw ise private  in fo rm ation  

u ncovered  by m eans o f  p re-trial discovery.

4 . T h e  A fterm a th  o f  Seattle  T im es. D esp ite  the seem ing  c la rity  o f  the 
S ea ttle  T im es  op in ion , courts have con tinued  to  struggle w ilh  the issue o f  
w h e th e r there  ex is ts  a  right o f  access to d iscovery  m ateria ls. T h e  low er courts 
con ce rn  o v e r th e  issue probably  reflects a  d eep  seated  b e lie f  that any th ing  
rem o te ly  co n n ec ted  w ith  the adm inistra tion  o f  the jud ic ia l sy s tem  shou ld  be 
o p en  to  pub lic  scrutiny. T h is concern  is particu larly  acute in cases  involv ing  
s ign ifican t new sw orthy events such  as the A gent O range class ac tion . Perhaps 
d ie  h es itan cy  o f  the low er c o u ru  to  take the Suprem e C o u r t 's  w ords a t face 
va lue  is b es t exem plified  by the F irst C ircu it C ourt o f  A ppea ls  w h ich  has 
read  S e a ttle  T im es  as foreclosing "an y  c laim  o f  any abso lu te  pub lic  righ t to  
access to  d iscovery  m ateria ls .”  ”  but regards the extent o f  th e  p u b lic ’s righ t 
to  access to  ju d ic ia l p roceed ings as "s till in the p rocess o f  b e in g  d e f in e d ." "  
T h a t c o u r t w en t on to  conclude that there w as n o  righ t o f  access  to  p re tria l 
d isco v e ry  p ro ceed in g s, based on their fundam ental d ifference from  o th e r 
ju d ic ia l p roceed ings to  w hich a  public righ t o  access has b een  granted.* '

37. In re Halkin. 598 F.2d 176 (D.C. Cir. 1979).
38. In re San Juan Star Co.. 663 F.2d 108 ( l it  Cir. 1981).
39. Andenon v. Cryovac. Inc.. 805 F id  at 6.
40 . 80s  F.ad at to.
41. 805 F.2d at 13. See also. In re Alexander Cram <& Co. Litigation. 80: F.2d 352. 

35S ( l ith  Cir. 1987) and In re the Reporten Committee for Freedom o j the Press. 773 F.2d 
•3J5 - 1338 (D.C. Cir. 1985). The Anderson decision did find, however, that access to pretrial 
discovery could not be afforded selectively. 80s F.2d at 9.
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Even the cou rts  that previously found n o  first am endm ent right o f  access 
to  m ateria ls  ob ta ined  in discovery have suggested that such a  righ t m ay 
attuch  at som e later stage o f  ihe litigation, w hen llie public interest in  open  
co u rt p roceed ings outw eighs the need for the sm ooth  functioning o f  the 
ju d ic ia l p rocess. M oreover, several courts have suggested that access shou ld  
be g ran ted  to  docum ents considered by a court in ruling on p re tna l m otions 
thnt n rc  d ispositive  o f  the litigants ' substantive righ ts .*1

H ow ever, the First C ircu it has characterized  this position  as being  " a t  fa r­
thest rcuchcs o f  ihe first am endm ent right lo attend jud ic ia l p ro ceed in g s,” ** 
and  th e  D istric t o f  C olum bia C ircuit has flatly rejected  it a s  be ing  in co n ­
sisten t w ith  Sea ttle  T im e's  reference to  the adm ission o f  ev idence as the 
" to u c h s to n e "  o f  a  first um endm ent right o f  access.*'

S im ila r concern  is evident in  the m ag istrate 's opinion setting aside  a 
b lanke t p ro tective o rder after the parties reached a  se ttlem en t, includ ing  an 
ag reem en t to  return  all discovery m aterials to (he defendan ts, in In  Re A gen t 
O range P ro d u c t L iab ility  L itigation, an opinion w hich w as affirm ed by die 
d is tric t cou rt (W einste in , J .)  and the Second C ircuit C ourt o f  A p p ea ls .*4 T he  
U nited  S ta tes S uprem e C ourt denied defendant Dow C h em ica l’s pe tition  for 
ce rt o n  N ovem ber 1 6 , 19 8 7 . In discussing the "F irst A m endm ent R ight o f  
A ccess to  D iscovery M ateria ls,"  M agistrate Schcindlin  quick ly  conc luded  
that in  light o f  Seattle  T im es . .  there can be no open question  that the F irst 
A m en d m en t does no t require  open access to  discovery m ateria ls."*’ L a te r in 
the o p in ion , how ever, the m agistrate substantially  ignored her in itial read ing  
o f  Sea ttle  T im es  and held the following:

The C oun in Seattle Times appioved a limitation on First Amendment 
nghts upon a showing of good cause. In the absence o f such a showing, 
continued protection would violate the First Amendment, particularly in 
this case, which is o f great interest to the public and the media.**

T he  Second C ircu it C ourt o f A ppeals com pletely avoided any discussion  
o f  a  p u rp o rted  C onstitu tional right o f  access to  discovery m ateria ls and  based

42. In re Consumers Power Company Securities Liligaiion. 109 F.R.D. 45, 55 (E.D. 
Mich. 1985). The court emphasized in denying the press access to the pretrial discovery 
materials that a much stricter test would apply for any exclusion of the public at later stages 
of the litigation. Id.

43. In re Continental Illinois Securities Litigation. 732 F.2d 1302. 1308-10 (7th Cir. 
1984); Joy v. North, 692 F.2d 880 (2d Cir. 1982).

44. 805 F.2d at 8; C f, Federal Trade Commission v. Standard Financial Management 
Corp., et al.. 830 F.ad 404 (1st Cir. 1987).

45. 773 Fid »» «338.
46. 104 F.R.D. J59 (E.D. N.Y. 1985). afTd. 821 F.2d 139 (2nd Cir. 1987), cert, denied. 

108 S.Ct. 289(1987).
47. 104 F.R.D. at 566.
48. Id., at 570.
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its affirm ance squarely  on  n righ t o f  public  access arising (it conc luded ) by 
im plication  from  R ule 2 6 (c ) 's  requ irem en t that a defendant m ake a show ing  
o f  go o d  cause before  a  p ro tec tive  o rd e r en te r on its behalf.”  'H ie  C ourt a lso  
op ined  in  d ic ta  tha t, b ecause  the b lanket protective o rders previously  en tered  
by the d is tric t cou rt w ere im prov idcn tly  gran ted  (the defendan ts w ere never 
requ ired  to  m ake a show ing  o f  good  cause), it w ould have uffirm cd the 
m odification  o f  th e  o rders  in  an y  e v e n t .10 In its petition  fo r c e rtio ra ri, the  

d e fendan ts  m ade th is po in t:

. . . |T ]hc conflict between Seattle Times and the decision below goes 
beyond the issue o f public access and centers on the very nature o f 
the discovery process. The Seattle Times Court noted that discovery is 
perm itted 'fo r the sole purpose o f  assisting in the preparation for trial.'
. . . The decision below authorizes use o f discovery materials by non- 
parties for purposes unrelated to any litigation. The Seattle Times Court 
described use o f discovery to gather information for public release as an 
'abuse of its [a court’s) p ro cesses .'. . .  The decision below suggests that 
such use o f discovery material is presumptively permitted. . . . These 
fundamental disputes about the nature of the discovery process are so 
central to our civil litigation system that this Court must act to resolve 

the conflict.11

In  R e A gen t O range P ro d u c t L iab ility  L itigation  stands in frank  conflic t 
w ith  the position  the F lo rida  S u p rem e C ourt recently  expressed in tw o  cases  
(one  c iv il and the o th e r  c rim in a l) w here  the press sought access  to  p re -tria l 
d iscovery  m ateria ls . In  th e  c rim in a l e a se , over the objection  o f  th e  p ro secu to r 
and  th e  d e fen d an t, the p ress sough t to  b e  present at depositions an d  to 
ob ta in  co p ies  o f  deposition  tran sc rip ts  that e ither were not transcribed  o r  not 
filed w ith  the co u rt.”  D esp ite  a  long stand ing  com m itm ent to open  ju d ic ia l 
p ro ceed in g s , and  in  re liance  on  Sea ttle  T im es, the court held that the press 
d id  n o t have a  first am en d m en t righ t to  be present at d iscovery  dep o sitio n s 
o r to  o b ta in  cop ies o f  dep o sitio n  transcrip ts not filed w ith  th e  co u rt.”  T h e  

C o u rt w ent on to  exp la in :

• There is no independent right outside the trial process to the information 
sought. Society in general, and the courts specifically, has a substantial 
interest in preventing abuse o f judicially compelled discovery. Deposi-

49. 821. F.2d at 146.
50. Id., at 148.
51. Petition For Writ Of Certiorari. The Dow Chemical Company, el al. v. Ryan, et al.. 

No. 87-224. filed August 7. 1987 (citations omitted): see, Section 3. infra.
52. Palm Beach Newspapers. Inc. v. Burk. 504 So.2d 378 (Fla. 1987).
53. Id., at 382.
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(ion proceedings arc not public components o f a trial unless made so by 
(he parties. Such proceedings were not open to the public at common 
law and. as a matter o f modem practice, arc normally conducted in pri­
vate. Thus, restrictions on discovered information which has not been 
admitted at trial are not restrictions on a traditionally public source o f 
information.14

T h e  co u rt a lso  advised  that public access lo  pre-tria l d iscovery m ateria l .1 
p resen ted  "unaccep tab le  hazards" to the C onstitu tional rights o f  the li t ig a n t 
(there  the crim inal defendan t), at least in p an  because the discovery m aterial 
o ften  con ta ins " irre levan t and  inadm issible ev idence”  having a "substan tia l 
p o ten tia l o f  hazard ing  the right to  a  fa ir trial [and] (he privacy righ ts o f  both 
p a n ic s  and non-parties. . .  , " 11

T he F lorida civil case . M iam i H erald  Publishing Co. v. G rin d tey ,14 p re­
sen ts  an in teresting  con trast lo  the A gen t O range  case in that it involved a 
m a tte r o f  ra th er obvious public interest equal to  o r  g reater than the public 
in terest in personal injury claim s arising ou t o f  the use o f  herbicides during 
the V ietnam  conflict m any years beforehand; to w it, the personal health  and 
in teg rity  o f  an  incum bent U nited S tates Senator then engaged in an election 
cam pa ign . In M iam i H erald , new spapers w anted to  gain  access to  deposition  
tran scrip ts  and  answ ers to  in terrogatories in  a personal injury action brought 
by S enato r P au la  H aw kins against the co rporate  ow ner o f  a television station 
w h ere , accord ing  to  the Senator, she slipped  and  fell and  sustained in juries. 
F o u r years a fte r  h e r fall, and  a t a  tim e w hen  she w as seeking re-e lec tion , she 
filed a  com plain t fo r dam ages in w hich she alleged that she suffered physical 
hand icaps as a result o f  the fall that im paired  her ability  to  w ork. T he  press 
c la im ed  tha t th e  S en a to r 's  health  w as a  cen tral issue in the election an d  that, 
co n tra ry  to  th e  allegations o f  her com plain t, she publically  averred tha t she 
w as physically  fit to  hold  office.

T h e  press believed that the d iscovery m aterials sought w ould probably 
ex p o se  one  o r  m ore o f  the Senato r 's c la im s as un true, bearing d irec tly  on 
h e r  in tegrity . W hile  resting  the ir argum ent principally  upon  a  so -ca lled  "p re ­
su m p tiv e"  righ t o f  access arising out o f  F lo rida 's  equivalent to R ule 2 6 (c). 
the  press nonetheless postu lated  that M[a]!l m em bers o f  the public have a 
r igh t to  m on ito r civil litigation to  see i f  ju stice  is being  done.”  T h e  press 
w en t on  to  m ake this additional argum ent:

54. Id
55. I d ..u  383.
56. 510 So.2d 884 1 Fla 1987).
57. Brief For Petitionen Miami Herald Publishing Company. Sentinel Communication! 

Company, and Florida Publishing Company at 32. Miami Herald Publishing Co. v. Crtdlry. 
$10 So. 2d 884 (Fla. 1987).
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Moreover, access to discovery process serves important public purposes.
A large percentage of civil cases never go to trial because they are 
settled or dismissed. Discovery depositions are frequently left unfilcd or 
even untranscribed. If parties are permitted to determine what discovery 
materials are available to the public by filing them selectively or not at all, 
the public will be denied any meaningful access to the judicial process.
In this case, the proceedings involve claims of permanent impairment to 
a public official seeking re-election. The public’s right to know should 
nol be compromised in so important a matter merely because the parties 
or their attorneys choose not to file discovery materials with the coun.”

T he F lorida S uprem e C ourt flatly re jec ted  the p ress’ claim s on  the basis o f  

its ru ling  in B urk.
It seem s reasonab ly  c lea r that the F lorida S uprem e C ourt is co rrec t and 

that the equivocal op in ions o f  o ther co u rt 's  are sim ply  w rong. C ivil litigation  
is by defin ition  a p rocess  o f  d ispute resolution  betw een  private parties an d . 
in fact, the overw helm ing  num ber o f  such  d ispu tes are resolved w ith o u t the 
in tervention  o f  the courts . T he m ere ex istence o f  cou rt rules and p rocesses 
for assisting  the parties in resolving th e ir  differences cannot possib ly  invoke 
the C onstitu tional righ ts o f  strangers to  the d ispu te  o r any undcfinable “ pu b ­
lic righ t to  know ." T h e  parties should m aintain  the ir right to  privacy, a s  well 
as th e ir right to a fa ir trial in  the event that settlem en t is not ach ieved , ir re ­
spective o f  the cu riosity  o r  business concerns o f  non-parties. N evertheless, 
it has been  argued  that som e inform ation m ay be " s o  significant to the p ro ­
cess o f  se lf governance . . . that it w ould  v io late the [first] am endm en t to  
keep that know ledge from  the press and  pub lic .”  and  that [s]om e level o f  
first am endm ent inqu iry  is n e c e ssa ry .""  The prob lem  w ith th is suggestion  
is that it m akes every  piece o f  d iscovery  open  to  jud ic ia l scrutiny, if  fo r no 
reason o th er than the need to d eterm ine  w hether the inform ation  ach ieves 
the level o f  significance requ ired  to  im plicate  self-governm ent. T h e  p a rtie s ’ 
leg itim ate  in terest in  the privacy o f  th e ir docum ents and inform ation is then 
subject to  the w h im  o f  individual ju d g es  in decid ing  w hat is im p o rtan t for 
ou r “ se lf-governance ."  A nd certainly, co rpo ra te  defendants engaged  in p ro d ­
uct liability  c la im s have experienced  the difficulty o f  dealing w ith  cap ric ious 
ju d g es  w ho  involve them selves unfairly  and in tim ately  in d iscovery  m atters 
p roperly  left to  the parties lo  the su it.

2 . T h e  C o m m o n  L a w  R ig h t o f  A ccess

A s m entioned above, the Suprem e C ourt o f  the U nited S ta les , a long  w ith 
m any low er sta te  and federal c o u ru . has recogn ized  a com m on law  right

$8. /J.. at 41-43.
6o. Note. Accru to Pretnal Documents Under the First Amendment. 85 COLUM. L. Rrv 

I8IJ. 1833 (I9S4)
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o f  access to ju d ic ia l records and docum ents based on a “ c itizen 's  desire  to 
keep  a  w atchfu l eye on the w orkings o f public agencies . ” *1 But as the cases 
involving proffered  C onstitutional rights o f  access show, the lines delineating  
“ju d ic ia l” reco rds and  docum ents are vague.

T here  is genera l agreem en t that the com m on law presum ption o f  access 
to  jud ic ia l reco rds (and court p roceedings) does not extend to  discovery 
m ate ria ls .*2 P re tria l p roceedings and depositions w ere not public  com ponents 
o f  civil trials at com m on law .*2 In A nderson  v. C ryovac. Inc.,** the B oston 
G lo b e  new spaper sought access to  d iscovery  docum ents p roduced  by the 
defendan ts in a h ighly  publicized  toxic w aste case  w here the plaintiffs a lleged 
tha t the leukem ia  illnesses o r  deaths suffered by them  o r th e ir desccndcnts 
resu lted  from  im p ro p er discharge o f  po llu tan ts in to  a sm all river running near 
th e ir  hom es. O n e  ground  asserted  by the G lobe  as  justification for such  access 
w as a com m on law  righ t to  docum ents subm itted  to  the co u n  below  fo r its 
ru ling  on  d iscovery  m otions. T he F irst C ircu it C o u n  o f  A ppeals affirm ed the 
d en ia l o f  access on that ground. It offered these  reasons:

The common law presumption that the public may inspect judicial rec­
ords has been the foundation on which the couns have based the first 
amendment right of access to judicial proceedings. It is therefore not 
surprising that, like the constitutional right of access, the common law 
presumption docs not encompass discovery materials. The courts have 
not extended il beyond materials on which a coun relies in determining 
the litigant's substantive rights. See In Re Reporters Committee for Free­
dom of the Press. Tty Fad at 1340. 1342 n. 3 (Scalia. J., writing for 
the District of Columbia Circuit, and Wright. J., dissenting, agree that 
the common law presumption does not go beyond evidentiary materials 
used in determining the litigant’s substantive rights). And as we already 
have determined, discovery is fundamentally different from those pro­
ceedings for which a public right of access has been recognized. There 
is no tradition of public access to discovery, and requiring a trial court to 
scrutinize carefully public claims of access would be incongruous with 
the goals of the discovery process. In view of these conclusions, we 
decline to extend to materials used only in discovery the common law 
presumption that the public may inspect judicial records.**

6t .h'uon v. Warner Communications. 435 U.S. 580. $98 (1978).
63. Cf Seattle Times v. Rhinehart. 467 U.S. at 30 . 33; Andenon v. Cryovac, Inc.. 805 

F.:d 1 t i n  Cir iq86).
63. Seattle Times v. Rhinehart. 467 U.S. at 20 (1984): Palm Beach Newspapers. Inc. v. 

Burk. 504 So 2d at 384
64 $05 F.3d 1 . 13 (tst Cir. 1986).
6 s .  Id., at 13; see also Federal Trade Commission V. Standard Financial Manaftment 

Corp. et al.. 830 F.ad 404 (1st Cir. 1987).
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J .  S ta tu to r y  R ig h t o f  A ccess

In  re  A g en t O range P roduct L iab ility  L itigation  rep resen ts the b es t e x a m ­
p le  o f  cose  law  supporting  the ex istence  o f  a public right o f  access to  d is ­
covery  m ateria ls generated  in the course o f  a  private p roducts liab ility  law ­
su it, w h ere  the righ t o f  access is found lo  arise out o f  a sta tu te  (R ule 2 6 (c)) 
ra th e r than  the C onstitu tion  or the com m on law. A gen t O range  w as, o f  c o u rse , 
a  c lass  ac tion  su it b rought by A m erican  veterans o f  the V ietnam  w ar w ho  
c la im ed  in jury  from  contact w ith herb icides used to  defo lia te  the ju n g le s . It is 
im p o rtan t to  keep  in m ind tha t, as a c lass action, the case m ay  be  u n iq u e  and 
difficult to  analog ize  to  o ther p roducts liability cases. A fte r the class action  
w as se ttled  and during  fairness hearings, a public in terest g roup , the V ietnam  
V eterans o f  A m erica , jo ined  by several non-reprcscntative c lass  m em bers 
and  one  o f  the contingency fee atto rneys for the p lain tiffs , sough t access 
to  d iscovery  produced  by the D ow C hem ical C om pany and o th e r co rp o ra te  
de fen d an ts , m anufacturers and distributors o f  the herb ic ide  used  by th e  gov­
ern m en t in  V ie tnam . A n um brella protective order previously  en te red  by the 
d is tric t co u rt du ring  the early  stages o f  the case proh ib ited  d issem ination  o f  
an y  d iscovery  m ateria l to  anyone o th e r than the parties to  the litiga tion . T he  
o rd e r  w as found necessary  ( i .e . ,  good  cause w as found to ex is t) becau se  o f  
the “ com plex ity  o f  this litigation, the em otionalism  su rround ing  the issues, 
th e  num ber o f  docum ents yet to  be  review ed and the desirab ility  o f  m oving  
d iscovery  expeditiously  in o rd e r to  m eet the [trial date]."**

A fte r conclud ing  that ne ither the C onstitu tion  n o r the com m on law  p ro ­
v ided  the app lican ts w ith a  su fheien t basis fo r seek ing  access to  th e  d iscovery  
m ateria ls  (particu larly  because the princip le  m ovants w ere e ith e r non -partie s 
o r  n o r- iep rescn ta tiv e  class m em bers), the M agistrate  focused  on  tw o  ru les 
o f  c iv il p rocedure : Rule 2 6 (c) and  R ule 5 (d). F irst, the  cou rt looked  a t the 
R u le  2 6 (c) requ irem en t that a  party  seeking a p rotective o rd e r  show  w ith  
specific facts and  articulated  reasoning  “ good cau se .” T he  "court reasoned  
th a t the p rocedura l burden on  the party  seeking the closu re  o rd e r  ind ica ted  
a  C ongressional in ten t to  m ake the m aterials and  inform ation  gen era ted  by 
d iscovery  o p en  fo r public review  and  d issem ination  u nder no rm al c ircu m ­
stan ces. \

■x
Fed.R .C iv.P .i6(c) presumes that discovery materials are open to the 
public. The Rule’s requirement that the proponent o f non-disclosure 
prove that good cause exists to limit public access to discovery material 
demonstrates that, in the absence o f  such proof, the discovery is open to 
the public.*’

66. tn rt “Agent Orange" Product Liability Litigation. 96 F.R.D. 581. 583 (E.D.N.Y.
1982).

67. In rt "Agtnt Orange.“ 104 F.R.D. 367.
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T h e  m ag istrate  ex p la in ed  away Seanle T im es  by claim ing that the S uprem e 
C ourt " tac itly  affirm ed the validity o f  th e  s ta tu to ry  presum ption" becau se  it 
approved  the tria l c o u rt’s exercise o f  d iscretion  in finding that go o d  cause 
had  been  p roven .

In  fac t, th e  S u p rem e  C ourt m ade no m ention o f  any sta tu to :y  p resum ption  
o f  public access b u t, in stead , concerned  iu c l f  w ith th-.* leg itim acy  o f  co n ­
tro ls over the new sp ap er-d efen d an t's  ex tra-jud ic ia l use- o f the in fo rm ation . 
R estated , the S up rem e C ourt in Seattle T im es  w as niliiii* on first am endm en t 
issues perta in ing  to  a party  to  the litigation w ho t!r..ady  had possession  o f  
the confiden tial m ateria l; and it d id  so on ly  after it explicitly  held  that the 
sam e party  had n o  C onstitu tional right o f  access 1 1 the m aterials. T h e  m ag ­
is tra te ’s re liance  on  Sea ttle  Times as a source o f  support for her op in ion  that 
R ule 2 6 (c) c rea te s  a sta tu to ry  right o f  access fo r m em bers o f  th e  genera l 
public is sim p ly  m isp la c e d .,

A t b es t, R ule  2 6 (c) m ay im plicitly perm it a  party  opponent to d issem inate  
inform ation  o b ta ined  th rough  discovery unless the p roducing  party  m oves for 
and secures a p ro tec tive  order. But even tha t “ rig h t’’ is subject to  o th e r  rules 
and  lim itations ( e .g . ,  R ule  1 1  sanctions in  the event that the inform ation  w as 
ob ta in ed  fo r im p ro p e r  purposes unconnected  to  th e  litigation o r, p e rh ap s , 
m oney dam ages fo r its illic it, tortious use). T h e re  is no  language in R u le  2 6 (c) 
that perm its a  no n -p a r ty  to  engage in d iscovery  an d . indeed, the foundational 
ru le , R u le  2 6 (a ) , specifically  lim its its app licab ility  to  “ p a rtie s ."  A  person  
o therw ise  unconnected  to  the case (for exam p le , no t a person  con tem pla ting  
perpe tua tion  o f  tes tim ony  under Rule 2 7 ) has no  d iscovery rights w hatsoever, 
un less h e  b eco m e s a  party ; and  he  is perm itted  to  d o  so , if  a t a ll, on ly  under 
the stric tu res o f  R u le  2 4 .

O ne need  o n ly  con sid er the m ag istra te 's  suggestion  in the light o f  day- 
to -day  tr ia l p rac tice  to  see  that it is im practical and lacking in  the type 
o f  com m on sen se  that m akes the rules o f  civil p rocedure  w ork. U n d er the 
m ag istra te 's  ru le , the genera l public w ould have the righ t to  attend any  d ep o ­
sition , p a rtic ip a te  in p roduc t inspections and  testing , and com pel p roduction  
o f  docum en ts (w h ich  can  num ber in th e  thousands). S ince it is a  sta tu tory  
“ rig h t"  acco rd in g  to  th e  m agistrate , th e  no n -p arty 's  access is reasonably  
assured  aga in s t app lica tions for protective o rders (particu larly  since  the cost 
o f  p roducing  d iscovery  m ateria ls is typ ically  an insufficient basis fo r such 
an o rder) even th ough  the end  effect is add itional co st, unnecessary  delays, 
and frustra tion  an d  in tim idation  o f  w itnesses and  a tto rneys. W hat co rpo ra te  
em ployees w ou ld  b e  w illing  to  appear as R ule 3 0 (b )(6 ) deponen ts fo r th e ir 
em p loyer if  th e  local o r  national investigative press is expected  to  b e  in 
a ttendance at th e  deposition?  How  is such  a ru ling  possib ly  consisten t w ith  
R ule t ’s  adm on ition  tha t the ru les are to  be  in terpre ted  “ to secure the ju s t, 
speedy , and  inexpensive  determ ination  o f  every  ac tio n ?"

T he  M ag istra te  c ited  R ule 5 (d) as a second  g round  for her op in ion  that
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ihe non-party  applican ts had the “ n g h t"  o f  access to  the d iscovery  m ateria ls  
p roduced  by  the p roduct liability defendan ts. T his ground is even m ore  
insubstan tia l than the im plied right under R ule 2 6 (c). Rule 5 (d) provides as 

follow s:

All papers after the cuii.p 'iint required tu  be served upon a party shall 
be filed with the court eidier bclorc service or within a reasonable time 
thereafter, bui the court may on motion o f a p«.ty or on iLS own ini­
tiative order tliat depositions on oral examination and interrogatories, 
requests for documents, requests for admission, and answers and re­
sponses thereto not be filed unless on order o f the court or for use in the 

proceeding.

T he p rob lem  w ith the co u rt’s  reliance on R ule 5 (d) as a basis for public  
access to  d iscovery  docum ents w as that the m aterials p roduced  in  the A g en t 
O range  litigation  and subject to  the non-parties’ request for inspection  w ere 
not filed w ith  the court. M oreover, one reason that the m ateria ls w ere  not 
filed, leav ing  aside  the custom  and  practice o f  the trial bar to  m ake the m a ­
terials ava ilab le  fo r  inspection a n d  copying  pursuant to  the exp lic it language 
o f  R ule 3 4 , w as the existence o f  a local rule w hich was in force at the tim e 
and  w h ich  m andated  that d iscovery  p lead ings not be filed w ith  the co u rt.-  
T he  co u rt found consolation  and  support for its position, desp ite  the local 
ru le and  th e  fact that the m aterials in question w ere not filed , in  th e  c o n ­
c lud ing  phrase  o f  the local rule that left open  the possib ility  that the cou rt 
cou ld , in  individual cases, o rder the parties to  file discovery responses. T he 
Second  C ircu it C ou rt o f  A ppeals approved  th is reading o f  R u le  5 (d ) . re ly ing  
in part on  th is com m ent by the A dvisory C om m ittee on C ivil R ules: “ IS )uch  
m aterials arc  som etim es o f  interest lo  those w ho may have no access to  
them  excep t by a  requ irem en t o f  filing, such  as m em bers o f  a  c la ss , l i ti­
gants sim ilarly  situa ted , o r  the public generally ." F cd .R .C iv .P .5 (d) A dvisory  

C om m ittee  N ote.
U nless the c o u rt’s  o rder d issolving the protective order is seen  as an  o rd e r 

m od ify ing  the local ru le and com pelling  the product liability  defendan ts to  
file the d iscovery  m ateria ls , the  fact is that th e  court never exercised  its  p o w er 
o f  superv ision  under the local rule by requiring  such a  cou rse  o f  ac tion . 
Further, use of the  co u rt's  pow er o f  supervision solely fo r the pu rp o se  o f  
g ran tin g  th e  public  a t large access to  private  inform ation th a t the  pub lic  w as 
o therw ise  n e t en titled  to  have is patently  capricious and a form  o f  ju d ic ia l 
tyranny. A s the defendan ts have persuasively  pointed ou t in  th e ir Petition  
fo r C ertio rari to  the Suprem e C o u n , the decision m akes no  sense e ith e r a s  a 
reasonab le  in terpre tation  o f  Rule 5 (d) o r as a  statem ent o f  the  ac tua l p rac tice  
o f  law  in  (he federal courts .

68. S.D.N.Y.. E.D.N.Y. Civ. R. (|8»> (1983).
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Rule 5 (d) states that all 'papers’ that arc 'required to be served' upon 
a pony m utt be filed. There is a distinction between materia' that are 
filed with a court and thus may be public and those that are not filed 
with a court are presumed to be private. . . . There is no question 
that documents produced pursuant to Rule 34  are neither ‘papers' nor 
'required to be served.'

Federal Rule o f Civil Procedure 1 1  requires drat every 'paper of a party 
represented by an attorney be signed by at least one attorney o f record.' 
Because no one has ever suggested that documents produced in discovery 
must be signed pursuant to Rule 1 1 , it is clear that they are not 'papers.' 
Moreover, Rule 7 (b)(2 ) states that 'roles applicable to captions . . . 
apply to all motions and papers provided for by diese roles.’ Again, no 
one has ever suggested that all documents produced in discovery need a 
case caption. Indeed, die signing and captioning of all documents would 
serve no purpose and gready increase discovery costs.

If the position o f the Court o f Appeals is allowed to  stand, and all 
materials produced in discovery arc 'papers' under Rule 5 (d), all such 
materials would have to be signed, captioned, served upon the other 
party and filed in court. The fact that none of these procedures is fol­
lowed demonstrates how far the court below has strayed from established 
judicial practice.-

T h e  F lo rida  S uprem e C ourt, on the o th e r hand , has re jected  the Second 
C irc u it 's  finding o f  a  sta tu to ry  right o f  access to  d iscovery  m aterial (founded  
o n  ru le s  o f  p ro ced u re  governing applications fo r pro tective o rders and  filing 
o f  “ p a p e rs"  w ith  the co u rt) , ju s t as it re jec ted  finding a  C onstitu tional r igh t o f 
access  to  discovery. In bo th  Palm  B each N ew spapers, Inc. v. B u rk  an d  M iam i 
H era ld  P ublishing C o. v. Gridley. the F lo rida  Suprem e C ourt w as asked  to  
reco g n ize  the general p u b lic ’s qualified right o f  access to  d iscovery  m aterials 
and  in fo rm ation , sub jec t to  the parties’ opportun ity  on a  p ro p er show ing  o f  
go o d  cause to  ob ta in  an appropriately  struc tu red  protective o rd e r lim iting 
o r  te rm ina ting  lliat righ t. T h e  proponen ts o f  th is qualified  righ t o f  access 
arg u ed  that th e  F lorida equivalent to  R ule 2 6 (c) (R ule 1 .2 8 0 (c)] crea ted  
a  “ p tesu m p tiv e  pub lic  righ t o f  access"  and , as w ell, that depositions and  
d iscovery  docum en ts w ere  "jud ic ia l p ro ceed in g s"  and “jud ic ia l re c o rd s .'” '  
T h e  co u rt reasoned  as follow s in rejecting  the argum ents:

69. Peution for Writ of Certiorari at 11-12, The Dow Chemical Company, tt at. v. Ryan, 
et al.. No. 87-224 (filed August 7,1987) (citations omitted).

70. Initial Brief of Petitioners Miami Herald Publishing Company, Sentinel Communi­
cations company, and Florida Publishing Company at 8-21 and 39, Miami Herald PMishlnf 
Co. v. Gridley. 510 So.2d 883 (Fla. 1987).
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Petitioners further urge thnt, notwithstanding the success or failure of 
their constitutional argument, they have a qualified right under Florida 
criminal and civil rules of procedure to attend discovery depositions and 
to obtain copies o f unftlcd depositions. Largely for the same reasons as 
set forth above, we do nol agree that the press lias a qualified right under 
the rules o f procedure to attend deposition proceedings.

. . .  A deposition is nothing more than a statement of a witness taken 
under oath in accordance with die rules. As the Seattle Times Court said, 
‘Illiberal discovery is provided for the sole purpose of assisting in the 
preparation and trial, or the settlement of litigated d ispu tes .'. . . Open 
access would not serve this purpose. The discovery rules arc aimed at 
protecting the rights of the parties involved in the judicial proceeding 
and o f  non-parties who arc brought into the proceedings because of 
purported knowledge of the subject matter. Transforming die discovery 
rules into a n .ijo r vehicle for obtaining information to be published by 
the press even though the information may be inadmissible, irrelevant, 
defamatory or prejudicial would subvert die purpose o f discovery and 

result in die tail wagging the dog.”

Importantly, in the A gent O range  case, the magistrate, and the Second 
Circuit Court of Appeals in its affirming opinion, imposed a continuing 
burden on the protected party to prove good cause in order to keep the order 
in force. Acknowledging that protective orders arc modifiable, the magistrate 
held that on a motion to modify a protective order, it is the party protected, 
not the party who seeks access, who bears the burden of showing that good 
cause continues to warrant the protective order.”

Prior to the A gen t O range  case the Second Circuit had required the 
movant seeking to modify a protective order to show that a "compelling 
need" or "extraordinary circumstances”  warranted the modification.”  Other 
circuits have not imposed the burden of proof on the protected party in mo­
tions for modification. In the Eighth Circuit, the party seeking dissolution of 
a protective order bears the burden of showing that intervening circumstances 
have removed the potential prejudice.”

The burden imposed on a product liability defendant who has produced 
voluminous discovery documents by the court in the A gent O range  case is

71. Palm Beach Newspapers. Inc. v Burk. 304 So.2d al 383-384.
72. See tn rt Coordinated Pretrial Proceedings in Petroleum Products Antitrust Litigation. 

tot F.R.D. 34 (C.D. Cal 1984).
73. Federal Deposit Ins. Corp. v, Ernst & Ernst. 677 F.2d 230. 232 (2d Cir. 1982).
74. Iowa Beef Processors. Inc. v. Bagley. 601 F.2d 949 (8th Cir.). cert, demtd tub nom 

Iowa Beef Processors, Inc. v. Smith. 441 U.S. 907 (1979)-
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problematic to say the least. Under the decision, every member of the public 
has a statutory right of access to discovery and is entitled to force the court 
to convene a hearing a t any  tim e  and to compel the defendant to justify its 
continuing need for the protection of the order. This is no small matter, espe­
cially when the court is required to consider among other issues the extent 
to which the materials and information have become stale. It seems unlikely 
that corporate documents and information about the design, manufacture, 
and distribution of products placed in the stream of commerce many years 
before the discovery process began can withstand a non-party’s challenge on 
staleness grounds made months or years after the litigation has terminated. 
In the A g en t Oram>e case, the magistrate referred to the dated nature of 
the discovery matei.al at issue (twenty to thirty years old) as an "important 
factor in determining whether disclosure will cause competitive harm.’’ ”  In 
addition, if the requirements of Rule 2 6 (c) nnd Rule 11 are applied literally, 
the corporate defendant (as the protected party) must wade through all the 
discovery, document by document, lo show good cause why each individual 
documcr.t still warrants protection. Mindful o f Rule 1 1 and the requirement 
of reasonable inquiry, such document by document investigation could im­
pose hours or weeks of labor on the defendant, followed by considerable 
effort by the court, years after the litigation is resolved. That is precisely 
what the A g en t O range  court required, holding that the defendants had to 
prove that serious harm would befall their business or other interests and that 
"the time consuming and costly nature" o f doing so was not a valid reason 
for continuing the protective order in force.”

It is simply incredible that any court would interpret Rule 2 6 (c) so as to 
impose on parties to private disputes and the system itself a never ending 
responsibility to monitor discovery records and proceedings as if the ma­
terials and information were comparable to presidential papers and state 
s“crets with significant historic value to our democracy. Such an interpreta­
tion clearly fails “ to secure the just, speedy and inexpensive determination" 
of the action required by Rule 1 and runs afoul of the ever-pressing need 
in an age o f shrinking budgets to manage the court’s dockets in a way that 
produces reasonable access to the judicial system for all members of society.

The United States District Court for the District o f Columbia, confronted 
with an application by the Washington Post and a non-party (The Reporters 
Committee for Freedom of the Press) for access to 3 8 0 0  pages o f deposition 
testimony and 4 2 5  pages of deposition exhibits generated during a libel 
action against the Post by the president o f Mobil Corporation and his son. 
substantially refused to pursue a course of action like that adopted by the

7J. In Re Agent Orange Products Liability Litigation. 104 F.R.D. at 575.
76. In re “Agent Orange.“ 104 F.R.D. at 571.
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A gen t O range  co u rt.”  T he  docum cnls in  question  involved M o b il’s dealings 
in  Saudi A rab ia  and  its m arine transport business and w ere ail sub ject to  a 
b lanket p rotective o rd e r entered  by the court in 1 9 8 1 . W hile M obil conducted  
a  renew ed evaluation o f  the m aterials in light o f  the post-tria l app lication  
to  set a s ide  the protective o rder and subm itted  an affidavit o f  counsel in 
support o f  its position  that the o rder w as still n eeded , the Post asserted  that 
a  docum cnt-by-docum cnt and line-by-line inspection  o f  the m ateria ls  and 
testim ony  w as necessary  to  m eet the burden im posed  on M obil by R ule 2 6 (c ) . 
T h e  P ost a lso  argued  that the inform ation w as substantially  in the public  
dom ain  a q d , since it involved com m ercial events m ore than ten  years o ld . 
w as s ta le . T he  court agreed that the burden  rem ained  on  M obil to  m ake 
a  “ presen t determ ination*’ o f  good  cause bu t flatly re jec ted  its c la im  that 
in tense scru tiny  o f  the m aterials was needed  r  a  m atter tha t w as already  
tried  to  a conclusion .

Furthermore, the Court must construe Rule 26(c) so as ‘to secure the 
just, speedy, and inexpensive determination of every action.’ . . .  If the 
Court were to adhere to the rigorous standard urged by the Post, and 

' force Mobil to demonstrate the likelihood of serious injury for each nnd 
every page and exhibit, the Court would be required to undertake that 
which it has already stated it had no intention of undertaking: a time- 
consuming review of the 3800 pages and 425 exhibits. Where, as here, 
the defendant Post obtained the full benefit of the discovery materials for ' 
trial preparation, and the material is no longer needed for trial, such an 
undertaking would be a waste of the parties’ and the Court’s resources.’'

T he co u rt specifically  ru led  that the law yer’s affidavit, w hile not m eeting  " th e  
s tandard  o f  particu larity  required  w here a  cou rt is considering  w h e th e r to  
en te r a  pro tective o rd e r initially,” satisfied M ob il’s  burden  o f  dem onstra ting  
good  cause  fo r m aintain ing  a  blanket pro tective o rder that had  b een  in  p lace  
fo r several years .”

T h e re  is little  doub t that the Taw ularcas  c o u n  app roached  the p o s t­
trial app lication  to  se t aside the protective o rder in  a  fa r m ore p rac tica l 
m an n er than  d id  the A gen t O range  court. T he la tter co u rt’s  w illingness a fte r  
a  se ttlem en t o r a  trial to  engage in costly  and tim e consum ing  d iscovery  
m atters is likely the result o f  the nature o f  the law suit, a  h igh ly  pub lic ized  
class ac tion . In  such  a  case , reasonable argum ents for access to  d iscovery  
m ateria l m ay be  based  upon the need o f  the court and  m em bers o f  the 
c la ss  to  consider the m aterial in  an  evaluation  o f  the fairness o f  a  p roposed

7 7 . Tavoularras v. Washington Post. I l l  F.R.D. 653 <D. D.C. 1986).
78. W-. M659.
79. Id., *1639-670.

222

Protective O rders and Public Access

se ttlem en t. H ow ever, in  its zeal to find grounds for setting aside the b lanket 
p ro tective o rder, the court has fashioned a ru le o f  p rocedure that m akes no 
sense  and  co u ld  im pose  unw arranted costs and hardships on  Ihe pa rtie s  and 
the sy s tem .

C o n c lu s io nt

P ro tective o rders  should  protect parties subject to  extrem ely  liberal d is­
covery  from  the irreparable liann tha t can  accom pany the publication  o f  
confiden tial business inform ation and  trade secrets. T h a t pu rpose  has been  
defeated  by courts that have allowed private dispute resolution  to  b ecom e 
a pub lic  m ed ia  event and by a p lain tiffs ' b a r that has m ade a  business out 
o f  selling  confiden tia l inform ation ob tained  through discovery. In sp ite  o f  
S uprem e C o u rt decisions that hold there is no C onstitutional righ t o f  access 
to  confiden tia l i:.form ation produced during  discovery, defendants in  p ro d ­
u c t liab ility  litigation continue (0 face successfu l C onstitutional challenges (0 
p ro tec tive  o rders  from  m any fronts.

T h e  Second  C ircu it has recognized a  statu tory  presum ption o f  pub lic  ac ­
cess to  every  ounce o f  inform ation produced  during d iscovery  in  a  private  
law su it. T h e  im pact o f  that decision , com ing as it d o es from  one  o f  the 
m ost respected  o f  the federal c ircuits, has already been felt in com p lex  liti­
ga tion  across the country. In January, 19 8 8  a federal ju d g e  in B oston lilted  
a p ro tec tive  o rd e r that had been en tered  in Palm er v. Liggett G roup, In c ., 
thereby  gran ting  the A m erican C ancer Society  and o thers access to  d o c u ­
m en ts  p roduced  by  a  defendant tobacco com pany pursuant to  discovery. The 
ca se , a  fa ilu re  to  w arn  claim  against a  tobacco com pany alleg ing  tha t the 
p la in tiff 's  d eced en t 's  death  w as caused by sm oking, had been  d ism issed  by 
th e  F irs t C ircu it C ou rt o f  A ppeals earlie r.1* In another case , a lso  in  January , 
a  d is tric t cou rt ju d g e  granted a p la in tiff’s  m otion to  lift a  p ro tective o rd e r  in 
a  D T P  vaccine case after a  verdict had  been entered fo r the p lain tiff. O nce 
the p ro tective o rder w as rem oved, the ju d g e  created a “ W yeth L abora to ries 
D T P  V accine L itigation  L ib rary" from  the trial transcrip t, exh ib its , p lead ­
ings, depositions an d  o ther discovery docum ents produced in the ca se  for 
the benefit o f  o th e r D T P  plaintiffs, “ researchers, academ ics, in stitu tions, 
co n su m er g roups , m em bers o f  the m edical profession o r associa tions, p ri­
v a te  o r  governm en ta l, legal associations such  as the A T L A  a n d /o r  D efense 
R esearch  In s titu te , an d  even law  s tuden ts . " 11 T he library is to  be  m ain ta ined  
by th e  cou rt c lerk .

80. Palmer v. L iu * "  Group. Inc., 825 F.2(l 620 ( lit Cir. 1987) (on preemption grounds); 
No. 83-2443-MA (D. Mass. iinuiry 38,1988) (order 10 modify protective order).

81. Graham v. Wyrth Laboratones. I IS F.R.D, 511 (D. Mo. 1938) (order to modify 
protective order).
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T h e  p re su m p tio n  o f  a  pub lic  r igh t o f  access lo  m ate ria l p ro d u ced  d u rin g  
d isco v ery  w ill ch an g e  the face  o f  co m p lex  litigat. i. T h e  um brella  p ro tec tiv e  
o rd e r  (a s tan d a rd  in  m u ltid is tric t litig a tio n ), p rov ided  p ro tec tio n  w ith  re la tive  
c a se  o f  ad m in is tra tio n . N ow  the defen d an t m ust co n fro n t the d o c u m e n t-  
sp ec ific  p ro tec tiv e  o rd er: a  costly  an d  tim e  consum ing  w ay to  o b ta in  p ro te c ­
tio n  an d  o n e  that is rev icw ab le  by m otion  o f  any m em b er o f  the p u b lic  a t any  

tim e . T h e  te rm  “ p ro tec tiv e  o rd e r"  m ay b e  a  m isnom er.
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T h e  E ffectiveness o f W arn ing  L abels 

M a r k  R . L c h to  u n d  J a m e s  M . M ille r

Introduction
D u rin g  th e  last tw en ty  years the d u ty  to  w arn lias been  heav ily  cm  

p h asized  in  litigation  regard ing  p ro d u c ts  liability. In acco rd an ce  w ith  thi: 
d o c tr in e , m anu fac tu re rs  o f  p roduc ts lack ing  explicit w arn ing  labels m ay b< 
liab le  fo r d am ag es  u n d er the theories o f  negligence (N o e l, 1 9 6 9 ) o r  stric  
liab ility  (S a le s , 1 9 8 2 ). It has been  su ggested  that such  litigation  has p ro  
lifcm ted  b ecau se  o f  the  relative ease  o f  in itiating  tort actions b ased  upot 
in ad eq u a te  w arn ings , th e  difficulty  in  d efend ing  aga in s t such ac tio n s , anc 
the “ a p p a re n tly ” low  co st o f  p lac ing  w arn ings on p ro d u c ts  (TW erski. e t al.
19 7 6 ).

In re sp o n se  to  this p ro liferation  o f  litiga tion  based upon  the d u ty  to  w arn 
m any  m an u fac tu re rs  have bo th  increased  and  m ade m ore  exp lic it the w arn 
ing  lab e ls  they  prov ide  w ith  th e ir p ro d u c ts , o ften  w ith  d ie  conv ic tion  dial 
th e  h a z a rd s  b e in g  w arned  against a rc  m ino r. W hile th is response  m ay have 
in c rea sed  th e  safe ty  o f  ce rta in  p ro d u c ts , the dangers o f  the ind iscrim inate  
p rov is io n  o f  w arn ings have been  no ted  by  several au tho rs  (T w crsk i. c t a l. ,  
1 9 7 6 ; S ch w artz  and  D river, 1 9 8 3 ). T h e  no ted  concern  is that a ll w arning 
labe ls m ay  lo se  effec tiveness, if they “ c ry  w o lf” too  m any  tim es.

Few  in d iv idua ls  w ou ld  a rgue  ag a in s t the idea that w arn ing  labe ls shou ld  
b e  ap p lied  o n ly  w hen they  are  likely to  red u ce  die frequency  and  severity  of 
c la sses  o f  p ro d u c t-re la ted  in ju ries. T h is  id ea  underlies the  “ risk b a lan c in g "  
th eo ry  ap p lied  by  the co u rts  w hich  reco g n ize s  that the benefits  o f  ap p ly ­
ing  a  w a rn in g  label a re  to  b e  com pared  to  its costs (S chw artz  an d  D river, 
1 9 8 3 ; W e in s te in , c t a l , ,  19 7 8 ; M cC arthy , c t a l . ,  1 9 8 2 ). H ow ever, c lea r, 
a cad em ica lly -b ased  c rite r ia  that w ould  g u id e  the co u rts  in evalua ting  the 
co s ts  a n d  ben e fits  o f  p a rticu la r w arning lab e ls  have not b een  m ade  available 
to  the lega l com m unity . A s a co n seq u en ce , w arn ing-related  legal decisions 
a re  freq u en tly  based  up o n  in tu idve  ra th e r than  scientific g ro u n d s . L ittle  c o n ­
sid e ra tio n  h as b een  g iven  to  the true co m p lex ity  o f  the p rob lem  (K an tow itz  
and  S o rk in , 1 9 8 3 )- T h e  resu lt has b een  decis ions that m ay  have long-term  
im p lica tio n s  coun te rp ro d u c tiv e  to  safety  (T w ersk i. ct a l . ,  19 7 6 ; S ch w an z  and 
D river. 1 9 8 3 ).

Mark R. Lchto. Ph.D. is an assistant professor of indusmal engineering at Purdue Uni­
versity in W ot Lafayeae. Indiana. James M. Miller. P.E.. Ph D . is President of Miller Engi­
neering, Incorporated and an associate professor o f industrul engineering at the University of 
Michigan ui Ann Arbor.
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P ublic Courts, P rivate Justicefoil Ol four

Court Secrecy Masks Safety Issues
K e y  G M  F u e l  T a n k  M e m o s  K e p t  H i d d e n  i n  A u t o  C r a s h  S u i t s

By Elsa Wilih irxl Benjamin Waiter
NldWfMil**! V J* *14,9%

O ver (he last five years. in defendmi itself xgninK Kores of lawsuits filed by victims of fiery car crashes. General Motors Corp has used court secrecy procedures throughout the na- non to keep closely held and controversial docu­ments about auto safely from becoming public.GM's legal approach, which is becoming a fa­vored way of preventing the disclosure of sensi­tive information in civil lawsuits, has helped avoid a public debate about whether the com­pany placed financial con­siderations ahead of safe­ty concerns in designing the fuel tanks used in most GM cars until the ‘ early 1980s. Fuel leaks are a key factor in start­ing fires, which can cause deaths in otherwise sur- vivible accidents The documents (hat have been kept from pub­lic view show that com­pany officials were told in 1970 that the gas tank was vulnerable to punc­ture daring some high­speed crashes. In 1971. the company decided not to move the tank to a more protected location after top engineers concluded that the traditional design was adequate, and that the design change was too cipenstve and would reduce trunk space. GM's es­timates for ihe cost of the change ranged (rom 
I t 59 a car to $11 59

Two years later, when engineers were assigned to study the fuel tank location again, the question of cost arose once more, and a ‘Value Analysis* was prepared in a two-page memo dated June 29. 1973 A GM engineer. Edward C. Ivey, assigned a $200,000 value to each human life and assumed that a maximum of 500 people died annually m GM cars ‘where the bodies were burnt.*Then, in a two-stage calculation relating to new GM cars. Ivey determined what level of expenditure could be justified to try to avoid the fiery deaths in the 5 million cars GM was producing annually. "This analysis indicates that for GM it would be worth ap­proximately $2.20 per new model auto to pre­vent a fuel fed fire in all accidents*Ivey cautioned, how­ever. that *it is really impossible lo put a value on human life.*These documents, which were made avail­able to The Washington Post as part of a lengthy examination of the bur­geoning use of court se­crecy procedures, have remained confidential because of GM’s legal strategy.In case after caw. GM hat turned over docu­ments to opposing lawyers only under court-im­posed confidentiality orders that prohibit disclosure to anyone elw It hat pxid millions of dollars to wi­de caws before trial and. at part of those wide- 
4*vCOl'm AUOU

CONFIDENTIAL
PROTECTED BY COURT-IMPOSED 

PROTECTIVE ORDER

@  1906. The Washington Post. Reprin ted with perm ission .
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(ton turned over to each other during the course of the case.Such secrecy procedures—once used al­most exclusively in cases involving business trade secrets, national security and person­al privacy—are increasingly being used to prevent debate about critical problems of public safety and policy. Those who have sought to take advantage of secrecy proce­dures include corporations, hospitals, doc­tors. lawyers and law firms.There is a striking lack of consistency and standards among ihe area's local and federal couris in the way they handle requests to seal cases. In an environment usually gov­erned by formal rules, the process has be­come almost casual. Judges follow no set pro­cedures. ask few probing questions, offer no notification to the public and often put noth­ing in the public court records to explain their reasoning in deciding to seal the files.Judges here have approved secrecy or­ders in lawsuits involving allegations of mis­conduct by doctors and lawyers, safety hat- ards in public facilities and products, and race and sex discrimination. Considering themselves referees who monitor disputes between private parties, judges rarely re­ject a request to seal a case, according to lawyers and judges interviewed. If the two sides involved in a settlement want the file sealed (rom public access, most judges see no reason not to go along."There isn't any great objection tr" *t among the judges of the Montgomery Cc u ty Circuit Court, said Chief Judge John J. Mitchell.In Fairfax County Circuit Court. Chief Judge Lewis Griffith said. "Normally, the court honors the request."This informal approach conflicts with the long-accepted American tradition that the public has a right to see bask records in a civil lawsuit, an expectation formally rec- ognued by the U.S. Supreme Courl. Al­though judges have broad discretion in han­dling cases, courts historically have adhered to the principle that records should be sealed in a selective way. and that open files should contain at least the original com­plaint. a list of the proceedings in the case and copies of any rulings made by the judge.No local courthouse keeps a publicly avail­able record of which lawsuits are sealed, and internal record-keeping is so haphaxard that most of the couns could not provide reliable figures. At the request of The Washington Post, ihe clerk’s office at D.C. Superior Court searched its records and initially came up wuh 43 cases. It declined lo provide the names of those nvolved. listing only case numbers, the judge and the attorneys. Told of additional cases not on the hst. the clerk's of­fice provided a revised list of 53—which still did not include every sealed use found through other sourcesAt the federal counhouse m the District, the clerk's office uid it would be difficult to compile a list of all sealed cases; however, the court's files contain U references to sealed cases, including 12 referred to as "SmM a 5mM* At least some appeared 1 lo have been sealed when they were filed— j the earliest possible tune. In U S District j Court m Alexandra. 31 cases are under teal, according lo a clerk.

In Fairfax County, a review of a court clerk's handwritten list suggests (here have been 13 sealings in the last two years. There is no record of sealings that occurred before then. In Montgomery County, there were 69 cases sealed before 1984; a change in record-keeping procedures since then makes it difficult to obtain an accurate count. In Prince George's County, the clerk's office uid it had no figures. In Ar­lington County, the clerk's office also said it does not keep specific figures, but one clerk estimated "no more than one a year."Some judges uid in interviews that they did not realize that sealing a case meant the entire file would be removed from public ac- ceu. When D.C. Superior Court Judge Eu­gene Hamilton was told that he is listed as seahnf the records in five cases, including two medical malpractice matters, he said: ‘ Is that right? The whole suit? Including the names of Ihe plaintiffs and so forth?"Hamilton uid he assumed that his secre­cy orders only applied to the amounts of money paid out as part of (he settlements, but uid it was "never loo clear* to him what else would be covered.Judge Leonard Braman. one of 32 Supe­rior Court judges who have sealed cases, at­tributed the proliferation of secrecy to busy judges looking for a way to resolve cases. "It was done as a matter of practice and the judges were driven by the desire to keep their calendars churning." uid Braman. "It just seems to me that it doesn't necesurilv follow that the courl has to be a mindless and conscienceless tool that serves the self­ish . . .  ends of a litigant."But Judge Stanley Sporkin of the federal court here uid courts have only a limited role tn civil lawsuits before trial. "Criminal law is Ihe public business. Private lawsuits are usually private business." he uid. "The courts don't lave much uy."Stephen R. Steinberg, a senior lawyer at a New York firm who heads a committee on tri­al practice for the Amencan Bar Association, uid sealing records is an extraordinary step and that judges should weigh carefully the "public right to know and Ihe constitutional protection of an open court system* ayiinst the privacy of those involved in the lawsuit."Public interest should Je paramount." Steinberg uid
Safety Ittucs Kept Secret

More than 75 sealed cases and 100 con- fidenlul settlements were reviewed for this anicle. Information about these cases was pieced together from court files, documents provided by sources, and interviews wuh lawyers, judges and parties in the lawsuits, some of whom did not want to be identified Those interviewed drew a distinction be­tween a judge's direct involvement in law­suits—such as .eating and confident la lily orders—and settlements in which two sides privately agree to resolve the issues, sign a



contract not to discuss the matter and then ask the court to dismiss the lawiuit.Settlements, which usually involve no ad­mission of fault, serve a variety of purposes. Many cases are resolved, lawyer* said, lo avoid costly trials.In nearly all the cases reviewed for this se­ries, settlements had the effect of keeping is­sues of public concern from surfacing. In the Howard University Hospital case, for exam­ple. no outside investigative body learned of Ihe nurse's alleged falsification of records. The sel(lem*‘nt included an order, agreed to by both sides, not to discuss the case.According to pretrial statements, which are confidential, the nurse added entries to a patient's chart to make it appear that the nursing itaff had conscientiously monitored the patient is the complained of breathing problems and had summoned McKenna, the on-duty physician, several times.The patient's chan stated that McKenna had examined the woman three times that day, Mw 7.1783. but McKenna said he did not. "ITtrfew that it was a falsification of what-had happened and that I had not been notified, and I wanted to get the record straight right then and there," McKenna said at his deposition.Another patient who was sharing the wo­man's room said in an affidavit that she tried to alert the nursing staff to the wo­man's breathing difficulties. "|She| was hav­ing problems breathing and kept taking the oxygen mask off and would start to gasp and I would bun for the nurses. They wouldn't respond," the other patient said.The woman stopped breathing that night, lost consciousness and died six days later, medial records show. The ause of death was listed as a heart attack brought on by a blood her lung. Breathing difficultiesare often a symptom of such blood clots.When Bany Nace. the attorney for the woman's family, learned of the alleged fal- sifiation. he used it as a bargaining chip, according to sources. Unleu the hospital agreed to settle immediately. Nace told Howard's sttorr-*ys, he planned to alert the media, •The t l million confidential settlement came a few weeks later.The hospital's attorney, Francis Smith, declined lo comment about the allegations or the set dir menl, except to say: "It is not the policy of the hospital ever to falsify rec­ords." Speaking generally, he uid. "Sealing the record is an effort lo protect people, from lime to time, from illegitimate or . . .  misleading implications "Judge Webber uid. "I believe it would be inappropriate for me to diacura ihe details of any sealed cases *Nace defended the settlement. "Would I hkr to see confidentulity agreements prohib­

ited and outlawed? Yes.. . but until that hap­pens, our obligation ia to our client and not lo the rest of the world." he said.Discovery of allegedly altered records also played a major role in the settlements of two other local medical malpractice cases, according to Ronald Karp, the attor­ney who brought the lawsuits.Karp, who is prohibited from discussing the specific details of the two cases. Mid each was settled for a "six-figure" gum. One involved a surgeon who allegedly had forged' an informed-consent form to show that he?}*-; had told a patient of the risks of surgery, when no such discussion had taken place,Karp uid. The patient later suffered major complications in the surgery. •-> ‘In the other case, Karp uid, a doctor al­legedly had failed to diagnose symptoms.of - cancer in a patient and falsified Ihe records to show that he had detected Ihe disease.Karr uid he did not notify medial licens­ing authorities of the allegations raised in the cases. "I presumed that if I did, it wvwld be discussing the case, and that would be a- breach of the settlement terms." he said.Under a 1986 D.C. law, it is illegal to fal­sify medical records.
Investigation Roadblocks______

Allegations against local doctors or hos­pitals account for a usable percentage of the confidential settlements and sealed cases. In D.C. Superior Court, for example.14 sealed cases involve lawsuits against doctors or hospitals.In a 1983 case in the D.C. federal court. Judge Thomas Jackson removed from the public file all records of a civil lawsuit that alleged a physician had sexually auaulted a female patient during a gynecological ex­amination, according to sources.In a deposition during the lawsuit, the doctor denied asuultmg the woman, but ac­knowledged having sexual relation* with her during an turn, saying the act wu con­sensual. according to one source familiar with the case. Consensual sexual relation­ships between doctor and patient can be grounds for disciplinary action, according to medical codes of ethics.The case was settled for <30.000, the source uid. The doctor's partners severed their relationship with him, but the doc­tor—whose name could not be learned— remains m practice m thu ara, according to the source.Even if a disciplinary body alouof pos­sible misconduct, confidential settlements in a lawsuit an sometimes stymie in investi­gation Eight ytars ago. D.C. medical author­ities received a complaint alleging that Dr Paul Weisberg. a prominent psychiatrist, had violated professional ethics by becoming sex-
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ually involved with an emolionally-vulnerable female patient during therapy.The woman had sued Weisberg and was engaged in negotiations to settle the case. A friend of the woman, Clarence Ditlow, said he wanted to alert authorities before the woman agreed to a confidential settle­ment that might keep her from discussing the matter in the future. Ditlow's fears proved true. When investigators sought to interview the woman, the woman's attorney told ihem that the terms of the settlement prohibited her client from cooperating, ac­cording to sources.Weisberg, in a deposition taken during the lawsuit, said he began a friendship with the woman on the day that her therapy ended and that it later became a sexual re­lationship. Therefore, he said, it was not a violation of ethics.Last year, when the ethics committee of the Washington Psychiatric Society received a complaint about Weisberg's practice, the eight-year-old settlement again caused prob­lems. The ethics committee wanted to inter­view the woman and tried to negotiate a way around the confidentiality agreemett. Before it could be worked out, the committee decid­ed it had enough information to go to th* American Psychiatric Association (APA). a committee member 'jid. The committee sub­sequently had learned about a similar allega­tion from another patient.The APA. which could revoke Weisberg's membership but has no authority over his li­cense to practice, has made no decision yet. Weisberg. who has denied any misconduct with either patient, has closed his practice here and moved to California, according to his attorney, John Karr.Some institutions routinely seek confi­dentiality agreements that include provi­sions barring opposing lawyers from dis­cussing settled cases.The general counsel for Children's Hos­pital. Lee Doty, uid she viewed confidential settlements as agreements between private parties and. in the case of Children's, a way to protect ihe privacy of the children treated there "It is the belief that it's no­body's business how we handle things out of court." she uid.She added, "Lawsuits are settled for rea­sons frequently that have absolutely nothing lo do wuh whether we think (the hospital it) •n error. Physicians' reputations may be on the line. The hospital's reputition may be on the line . . . .  It may be really unfair to make it public*Doty uid she could not comment on the specifics of two settlements mvohnng the hospital In both cases, confidentiality agree­ments profuUt the attorneys and thew clients from alerting anyone to the suits, rrrn

though there are some documents in the pub­lic file that raise questions about safety.One of the cases, a 1983 suit, alleged that the hospital's decision lo delay the purchase of additional infant heart/respiratory moni­tors had been a factor in causing severe brain damage to a 6-week-old baby, who later died. The baby, who was found in cardiac arrest and not breathing, was being monitored by less sophisticated equipment that measured only respiration, according to court records.The hospital's top medical staff—including the chairman of neonatalogy. Dr. G< rdon B. Avery—had been requesting three more monitors for some time. In one memo to hos­pital officials, they uid the sophisticated monitors were "urgently needed * iccordmg to hospital records turned over during the suit and placed in the public court file.One memo said, "Not uncommonly, a monitor must be taken off one baby to be put on another." Another called it an "un­acceptable situation* and uid "nor is it con­sistent with our hospital philosophy of pro­viding safe patient care."Citing budgetary restraints, the hospital put off tl\t purchase, the records show. In responding to the suit's allegation, the hos- pit;' blamed a defect in the less sophisticat­ed monitor. If it had been designed proper­ly. the hospital uid. the incident might nev­er have occurred. The hospital denied that its delay in purchasing new monitors was a factor in the child's death.The case was settled in 1985 for SI.9 million, with the hospital and the manufac­turer of the monitor each contributing, court records show. A hospital spokesman. Lon Walls, uid Children's since has built a state-of-the-art neonatal facility with "all the monitors needed."The sttorney who sued Children's, Jack Olender. uid he could not comment on the ease because of the confidentiality provi­sions in the settlement. Speaking generally, he uid. The public should know about poorly designed or defective medical equip­ment if we ire ever to obtain improvements in the health care delivery system."The second lawsuit alleged that one of the hospttil'f surgeons had connects the wrong blood vessel to i 9-month-old baby's heart, causing neurological damsge before ihe mis­take was corrected. In t statement filed wuh the court, the hospital acknowledged the sur­geon's mistake and uid the child had received treatment that wat "opt acceptable.* but pointed out that Ihe operation was technically difficult becausc.of the child's sue. The hos­pital questioned whether the mistake wat solely Ihe rrsson for the child's condition Thit cats wat settled ut 1986 for 12 mil lion, accord*; to one source.



Secrecy Is Bargaining Chip
In Ihe back ind forth of settlement ne­gotiations, secrecy has become leverage.For example, in a Montgomery County case filed last November, a Maryland phy­sician agreed lo settle a claim of sexual mis­conduct if Ihe lawsuit was filed under seal so that his name would never appear on the public record, according lo (he attorney who brought the suit on behalf of a female patient. Under terms of the deal, the doctor paid an undisclosed sum to the woman and agreed to enter a rehabilitation program, the attorney said.In a 1982 case, a judge's willingness to seal the case file became a critical element in the settlement. A group of local dentists sued Chesapeake & Potomac Telephone Co., complaining that the company was refusing to correct a phone number in an advertisement set to appear in 670,000 copies of the new D.C. Yellow Pages.C&P said it was too late and too expen­sive to fix the error. D.C. Superior Court Judge David Norman temporarily blocked distribution of the books, which were about to be bound. The case was settled when C&P agreed to correct the phone num­ber—which it called an unprecedented move and not legally required—as long as Norman agreed to seal the case.CAP did not want other advertisers to know such a remedy was available, Ken Pitt, a C4P spokesman, said. "If every time we had a complaint we had to stop the presses, it would be an impossible situation,’1 Pitt said. 'We would never get the books out."The Washington Post has asked judges in some business cases to impose protective orders on internal company documents re­lating to individual personnel records and marketing information, but has not sought sealing orders on information filed in court, according to newspaper vice president and counsel Boisfeuillet Jones Jr.In libel cases. Jones said. The Post seeks to protect the identity of confidential sources, but otherwise turns over records detailing the editorial process without any protective order precluding public access.Lawyers also have learned to use secrecy when (hey are sued personally. In D.C. Su­perior Court, nearly a fourth of the 53 sealed cases involve allegations of legal mal­practice or disputes between lawyers. 'It's judges and lawyers saying. ‘We'll take care of our own.' ’  said lawyer John Karr.In Prince George’s County. Chief Judge Ernest A. Loveless said he sealed the rec­ords of a lawsuit filed in June against a Maryland lawyer because—in Loveless* words—he did not want 'nosy' clerks to have access to the file. *You’ve got people handling that (court) jacket all day long who would know him.* Loveless uid.In one case in D.C. Superior Court, at- 'orneys agreed between themselves to sesl iCftim records in a case igsmst Howird University Hotpitil. only to run into stiff opposition from Judge Gladys Kessler—one of the few instsncet n which s judge re* fused to go along with such a request.The hospital hid igreed to pay 1275.000 to the fimily of s 36-yeir-old Washington man who died sftcr Ihe hospital stiff allegedly mis- durnosed hit pneumonia si malaria, an aUe- *iu • that the hospital denied M en they pro* led the deal at a July 24. 19a 6. hear- mg. I oler uid. "Acrou the board, i bebeve lhal a  .rt documents axe public doc. menu and the world has s nght to look st 1 ,uu* according to s transcript of the hesringThe cate later was settled for the ume amount, and the file remained openKessler was surprised when she was re­minded during an interview that she. too.

See C0CKT& All. Col 4
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appeared on the liat of Superior Court judges who have sealed cases. Told that the case involved a lawyer and a bank, she said she could not discuss her reasons tor seal­ing it but acknowledged her action was ‘ in­consistent* with her stated philosophy.'It really is a good example of my feeling that sealing ia often done on an arbitrary or ad hoc basis,* she said. *Sealing is often granted to people who are economically and socially advantaged and are therefore able to hire lawyers who know how to ask for that rem­edy. I suspect that you will rarely see a case involving poor people which has been sealed*But defense lawyers say secrecy is just another tool in the vigorous representation of a client. *1 will have clients 1 know are guilty of some wrongdoing civilly and it's still my obligation to go in and defend them as best I can* uid Joseph Montedonico. whose D.C. firm has obtained five sealing orders in Superior Court civil lawsuits.Montedonico, whose firm represented Howard University Hospital in the use that Judge Webber sealed, uid lawyers have no ethical responsibility to decide if a confiden­tiality order is contrary to the public inter­est. *1 don't make the ultimate decision. That's up lo the judge,* lie uid.In another twiat on the kind of leverage that secrecy tan offer, lawyer Jean D. O'Malley uid one of her clients was offered a ’ substantial increase* in a settlement in return for agreeing to the other side's re­quest to seal a case in D.C. Superior Court.According to documents apparently left by mistake in the open file, the suit alleged that a 6-month-old child died after a D.C. doctor failed to diagnose and treat diarrhea, a charge the doctor denied.O'Malley declined to comment on the case, citing the seal. She uid ahe felt ambivalent about closing the records in the use because it involved questions about a doctor's per­formance. At the same time, she said, her client did not object to the secrecy u long as It meant a higher settlement.As a general rule, O'Malley uid, ’secrecy is worth money. Ho seal, no bucks*

The doctor's attorney uid he made no such offer and does not engage in such tactics. The amount of the settlement was not affect­ed at all by the agreement to seal,* he uid.
‘Top Dollar* for Privacy________

Some settlement negotiations have nearly collapsed over the iuue of confidentiality. In 1964, Judge James C. Cacheris in Alexandria federal court sent attorneys back to the ne­gotiating table when it was clear there was a difference of opinion over the effect of a pro­posed confidentiality agreement.The suit alleged that a Falls Church res­ident, Michael A. Webber, had suffered a near-fatal rupture of the stomach after tak­ing Arm Si Hammer Baking Soda for indi­gestion, a uuge suggested on the package. The baking soda manufacturer, Church Si Dwight Co., disputed in court papers that its product had caused Webber's illness.At a settlement conference with the judge. Church St Dwight Co.'s attorney, Richard H. Lewis, complained that a Washington Post reporter had inquired about the use. Lewis uid the company would not go forward unless Webber and his attorneys agreed not to talk about the matter, according to a transcript of the July 25,1964, hearing.The company was paying *top dollar* to settle. Lewis uid, “but part of that reasoning was. . .  no one would discuss this matter with the press or anybody else, not only the dollars and cents, but the facts [of the ase).* Webber’s attorneys were reluctant to go along. After a short recess, however, they gave in to the company's demand. Back in court, Cacheris asked Webber, his wife and one of his attorneys, Kenneth Trombly, whether they understood the secrecy pro­vision, repeating his questions several times to make sure. Satisfied, he dismissed the use. saying. I'm glad you all resolved it* The strategy worked. No news article ap­peared about the use.
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“C r im in a l la w  Is th a  p u b lic  b u s in e s s . 
P r iv a te  l a w iu l t t  a ra  u s u a lly  p r lv a ta  

b u s in e s s . Tha c o u r is  d o n 't h a va  
m uch  sa y ."

— Stanley Sporkin, a federal court judge 
who believes that courts have only a 

limited role in civil lawsuits before tnal

" . . .  I believe tha t court docum ents 
a r t  public docum ents, and the  world 
has a right to  look a t  them ."
—Gladys Kessler, a D.C. Superior Court 
judge who nas ordered one case sealed 
but who believes that such actions are 
often done on an arbitrary or ad hoc basis

KESSLER SPORKIN

"I don’t  make the  u ltim ata 
decision (to M al a law suit case fils]. 
That's up to th a  Judga."
—Joseph Montedonico, a D.C. lawyer 
whose firm has obtained five sealing 
orden in Superior Court civil lawsuits

As a  g s n s r a l r u l t ,  “ so c ra c y  Is  w o rth  
m on ey . No M i l ,  no b u c k s ."

—Jesn D. O'Malley, a D.C. lawyer who 
u id  a client was offtred a 'substantial 
increase* in a settlement in return for 
agreeing to the other side's request to 

u a l a case in D C. Superior Court

MONTEDONICO O'MALLEY
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D r u g  F i r m ’ s  S t r a t e g y :  

A v o i d  T r i a l ,  A s k  S e c r e c y
Records Reveal Story o f  Zom ax Recall

By Benjamin Weiser 
ind Elsa Wilih

Wa>*w>g1.« Nm Si Alt WlMfn

I n mid-January 1985, an im­
portant memorandum began 
circulating to top officials at 

McNeil Pharmaceutical, a major 
subsidiary of the Johnson ii 
Johnson company, the maker of 
Band-Aidsand Tylenol.

The memo was both a warning 
and a reminder of a difficult pe­
riod in McNeil's history. Nearly 
two years earlier, on March 4, 
1983, McNeil had withdrawn its 
prescription painkiller Zomax 
after only 28 months on the mar­
ket. The decision came after re­
ports of hundreds of severe al­
lergic reactions to the drug, a 
top seller. After the recall, the 
company faced nearly 600 law­
suits. many alleging (hat McNeil 
had failed to adequately warn the 
medical community about 
Zomax's risks—an allegation the 
company has strongly disputed 
in court.

The Jan. 14, 1985, memo, 
written by McNeil legal aide 
Herman Luta, listed 18 lawsuits 
that 'presented McNeil with the 
most exposure or had sensitive 
problems* Many of the cases 
involved patients who had taken 
Zomax during periods when the 
company had decided to issue 
stronger warnings, but had not 
yet done so. The memo, sent to 
company President Jack O'Brien, 
also noted other factors, includ­
ing the potential testimony of

several witnesses that might 
prove worrisome.

To defend itself against these 
lawsuits and dozens of others 
that McNeil’s lawyers regarded 
as serious, the company adopted 
a strategy that it has pursued 
vigorously during five years of 
Zomax litigation in 43 states.

It has used court secrecy pro­
cedures—called protective or­
ders—to prevent the disclosure 
of information that McNeil 
turned over during the course of 
the lawsuits. It has taken only 
three cases *j trial, choosing 
instead to settle cases outside 
the courtroom without admitting 
any liability. As part of these 
settlements, it has obtained con­
fidentiality agreements that pro­
hibit opposing lawyers and their 
clients from revealing what they 
have learned about Zomax.

What McNeil's attorneys con­
sistently have managed to keep 
out of the courtroom are docu­
ments and testimony that might 
have provoked a public debate 
about whether McNeil withheld 
information from the medical 
community about the risks of 
Zomax. The U.S. Food and Drug. 
Administration concluded in 
1985 that the drug was probably 
a factor in 14 deaths and 403 
life-threatening allergic reac­
tions. The material also did not 
reach congressional investiga­
tors who. a month after (he re- 
a ll, held two days of hearings

courrs, a i i c *l i
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that centered on the FDA'i role in regulat­
ing Zomax, and not the company*! internal 
procedures.

McNeil officials, pointing out that drugs 
are inherently unsafe, u id  in interviews 
that they promptly alerted doctors or the 
FDA whenever they had solid data about 
Zomax's risks. They sought broad secrecy 
orders, they uid, to prevent disclosure of 
trade secrets that would be valuable to 
competitors and because some documents 
might be misinterpreted. “McNeil’s only 
protection is secrecy," the company has uid 
in court papers.

The Washington Post, as part of a lengthy 
examination of secrecy in the civil courts, has 
reviewed much of this still-confidential ma­
terial. It provides an inside look at how 
McNeil tested and marketed Zomax, then 
struggled to understand why the drug— 
which was being taken ufely by millions of 
people—also was causing unpredicted and 
life-threatening reactions in some patients.

According to the documents, there were 
indications during premarketing testing 
that Zomax might cause a severe allergic 
reaction known as anaphylaxis, which can 
lead to seizures and respiratory failure. 
McNeil u id  the results were not conclusive 
enough to include in Zomax's package in­
sert—the primary way that a company 
warns prescribing doctors of harmful side 
effects.

A warning about anaphylaxis was first 
included nine months after the drug went 
on the market, following several reports of 
anaphylactic reactions, but one internal 
memorandum to McNeil's president crit­
icized the company for not acting sooner. 
“We resisted too much and waited too long," 
wrote Patrick Seay. McNeil’s longtime head 
of regulatory affairs in a Sept. 8,1984, cri­
tique of the company's overall performance 
in marketing drugs.

Another internal document is a Feb. 26, 
1982, memo sent to the company's u les 
force immediately after a case of anaphy­
lactic shock was reported in the Journal of 
the American Medial Association. The 
memo uid , T h is information is being sent 
to you so you will be fully prepared to re­
spond to a physician or pharmacist who ini­
tiates discussion o»i the article. You should 
not bnng up the subject."

Six weeks later, other documents show, 
the company launched a high-pressure u les 
campaign shortly after McNeil had sent out 
a special warning letter to 200,000 physi­
cians. As the letter w u  being drafted, a 
McNeil researcher gathered data that sug­
gested Zomax might be riskier for some 
patients than previously believed.

Concerns within McNeil climaxed in a se­
ries of tense weekend meetings on Feb. 5 
and ( , 1983, at the firm's headquarters in 
Spring House. Pa. Three of the company's 
four top doctors toid McNeil's president they 
no longer had confidence in the drug's safety, 
according to ooe of the doctors. James A  
Dale. The company considered various op­
tions, including ■ recall, before deciding in­
stead to strengthen its package warning.

As the new warning w u  being prepared, 
two people died of anaphylactic reactions 
allegedly related to Zomax use, and the 
company took the drug off the market. 
They were avoidable deaths." Dale, then 
McNeiTa associate medial director and 
now m pnvate practice, u id  in an interview.

They were avoidable side effects . . . .  I 
felt guilty . . . .  We met and hid the oppor­
tunity to tike action . . . .  We could have 
done something sooner."

Dale has never testified in any Zomax law­
suit. In several instances where his testimony 
has been sought, McNeil has settled before 
he could appear for a deposition, sworn pre­
trial testimony that is taken outside the 
courtroom, information about the Feb. 5 and 
6 meetings h u  never become public.

McNeil also moved quickly to settle two 
cases in which opposing lawyers had unex­
pectedly referred to sensitive McNeil doc­
uments in publicly filed legal briefs in Miami 
and Seattle. At part of those settlements, 
judges in both cases ordered that the entire 
file be sealed from public view.

During four hours of interviews and in 22 
pages of written responses to questions 
submitted in advance, officials at McNeil 
and its parent company, Johnson & Johnson, 
strongly defended both their legal strategy 
snd (heir handling of Zomax.

T h e  strategy was to dispose of the 
Zomax cases as expeditiously and as cheap­
ly as possible," u id  Roger Fine, associate 
general counsel of Johnson & Johnson, 
which handles the legal work for all the 
company's subsidiaries.

According to Fine, secrecy orders were 
necessary to guard the company's chemical 
formulas and marketing methods, as well as 
to prevent others from using documents to 
suggest unfairly that McNeil did nol care 
about the ufety of its products. The company 
settled ases , he uid, for a variety of reasons, 
not just concern over documents and testimo­
ny.

James E. Burke, chairman of Johnson St 
Johnson, u id  in an interview that he was 
proud oil the company's handling of Zomax 
and rejected any suggestion that the company 
should have withdrawn the drug immediately 
after the Feb. S and 6 meetings. Once the 
company decided to recall the drug, he uid, "I 
think we did a good thing—I don't see how 
you could do it any faster."

Dr. Patricia Stewart, McNeil's head of 
medial research, uid her staff carefully 
monitored adverse reactions to Zomax (or 
the entire time that it was on the market. 
McNeil officials u id  the company’s decision 
to issue a stronger warning after the Feb. 6 
meeting was a prudent course of action giv­
en what was known at the time.

Lawrence G. Foster, Johnson & Johnson’s 
vice president for public relations, uid, "As 
we demonstrated in response lo the Tylenol 
poisonings snd again in the way we managed 
Zomax, our first responsibility under our cre­
do it to our customers. Anybody who man­
ages a business (or the long term, u  we do, 
knows that putting the customer first is the 
only way to increase ules.”

Foster u id  that nearly IS million pitients 
used Zomax without incident, and that the 
recall of Zomax w u not an admission thit the 
drag w u  unufe for everyone. "Decisions 
rtprduig Zomax labeling had lo be made 
based on fragmentary mformation about pos­
sible adverse reactions experienced by a 
small number of patients out of the nullioni 
who actually used the mediation,* be uid. 
T h a  ia hardly an exact science . . . .  And 
warning of every conjectural tide effect, no 
matter how Dun the evidence, reeuht in a 
label so expansive and indiscriminate that it 
m effect warns of nothing . . . .  •

The company rt vised Mi warning labels 
whenever it had enough information to war-



rant it , he u id . T h i t  it the simple tru th— 
and no amount of second-guessing o 
McNeil's and FDA's judgm en ts . . .  can ne- 
gate it."

Responding to Seay’s critic ism  that 
M cNeil had not issued a warning about ana* 
phylaxis soon enough, i  o tter u id  the com­
pany's decision was reasonable at the time.

The adequacy of McNeil's warnings it  
the central issue in the Zomax lawsuits. The 
courts have long recognized that prescrip­
tion drugs are inherently u n u fe , that what 
is enormously beneficial for some people 
may not be for others. Federal law has re­
so lved that medical dilemma by requiring 
d rug companies to a s se u  a drug's risks, as 
w ell as its benefits, and iu u e  fu ll and accu­
ra te warnings about possible adverse side 
effec ts . If a company complies, the courts 
have ru led, it usually cannot be held liable 
for an adverse reaction.

Seay, in his 22-page internal critique 
w ritten  18 months after Zomax was re­
ca lled . voiced his be lief that the company 
had failed, at times, to meet its  own high 
standards. "We can do litt le  about the past,* 
he wrote, "but we should perform now 
s tr ic t ly  according to the le tte r and sp irit of 
the regulations and to ethical principles to 
preserve the good name of JicJ Johnson Si 
Johnson)."
Conflicting Interests___________

The information in this artic le is drawn 
from internal McNeil records made avail­
ab le by sources, and from interviews with 
present and former McNeil employees, law ­
ye rs  who have sued McNeil and officials at 
M cNeil and Johnson &  Johnson.

M cNeil's attorneys agreed to d is c u u  
some aspects of their legal strategy and to 
comment on internal documents that The 
Post had obtained elsewhere. They declined 
to disclose settlement amounts or to re­
lease internal records.

A  handful of plaintiffs' attorneys agreed 
to a lim ited d iscuu ion  of their impressions 
of M cNeil's legal stra tegy . A few other law­
ye rs  consented to in terview s on the condi­
tion that they not be identified by name. 
M ost plaintiffs' attorneys, however, de­
clined to make any comment, u y in g  they 
feared it m ight be construed as a violation 
o f court-imposed protective orders or a 
breach of the confidentiality agreements 
they have signed w ith McNeil.

Some of the plaintiffs' attorneys, while 
acknowledging that they agreed to 
M cNeil's requests for secrecy, took issue 
w ith  the company's statements about its 
need for confidentiality.

A llsn Kanner, a lawyer in Philadelphia 
who has represented severa l d iem s in 
Zomax settlem ents, u id ,  *Whal they are 
try ing to do b  not be accountable to the 
vast majority of the public for what they've 
done . . . .  They paid my clients a ton of 
money for me to shut up.’

Maryland lawyer Steven Nemeroff. who 
settled a Zomax lawsuit in Baltimore, uid 
generally of lawsuits involving drugs. T he 
problem is that they have a gun to your 
head. The diem »  concerned about being 
compensated m full. The lawyer must abide 
by the coocems and wishes of hu chent. . .  
not the fact that (information wtfl remain 
aecret or] other nctimi may be injured."

For some of Zomax's slleged victims snd 
their fsmilies. the legal process left them 
ambtvalent. They agreed to financial set­
tlement!—in which the company admitted

no fau lt—and found them selves with impor­
tant unanswered questions.

Carol Sawyer, whose lawsuit alleged that 
her 42-year-old husband M ichael died 01 
anaphylaxis a fte r taking Zomax, acsd she 
settled the case without knowing of the 
Feb. 6 meeting at which Dale said he ant 
two other M cNeil doctors had declaret 
their lack of confidence in Zomax's safety.

Michael Sawyer was cne of two people to 
die of anaphylactic reactions allegedly 
caused by Zomax in the four-week period 
between that meeting and Zomax’s recall. 
T h a t 's  very upsetting to know, that |his 
death) might have been prevented,* the 
u id .  "I just can't believe (McNeil) would 
take a chance and wait and see*

Devra L. Davis, a Washington toxicolo­
gist who settled w ith M cNeil a fte r suffering 
a near-fatzl anaphylactic reaction , u id  ahe 
believes court secrecy impairs "free scien­
tific inquiry and the right o f the public to 
know specific information about drugs it 
consumes."

If  independent sc ien tists could make a 
thorough study of what happened w ilh 
Zomax, D av ii u id ,  they m ight be able to 
learn lessons that would help others in the 
future.

McNeil's attorneys dispute these char­
acterizations, u y in g  that the c iv il courts 
are primarily intended to be a place to re­
solve private dbpu te s—and, therefore, not 
the proper forum for a public debate on 
McNeil's performance. "We don't really 
have anything to hide in th is thing," u id  Da­
vid F. Dobbins, of Patterson, Belknap. 
Webb & T y le r, the New York law firm that 
has represented M cNeil in court through­
out the Zomax litigation.
Code Nam«: Operation 111

In large part, the information contained 
in McNeil's internal records and in still-con­
fidential depositions shows a tide of the 
drug industry th s t the public rare ly sees: 
the inevitable tension between the medical 
sta ff and the marketing division, the some­
times flawed relationship between a drug 
company and its  regulators at the FDA, and 
the h igh-preuurt u le s  tactics used to pro­
mote a drug to docton  and hospitals.

When Zomax w u  approved for u le  in 
October 1980, McNeil ca lled the painkiller 
a breakthrough, as strong as a narcotic but 
not addictive. The drug was an immediate 
su cceu , capturing 11 percent of the new 
prescription analgesic m arket within four 
months, according to M cNeil records.

Zomvz's in itia l package in sert cautioned 
that doctors should not prescribe the drug 
for patients w ith allerg ies to u p ir in  or sim ­
ilar medication, but it made no mention ol 
anaphylactic reactions.

The first reports of anaphylactic reac­
tions—none o f which .had resu lted in 
death— surfaced soon a fte r Zomax w u  
launched. In July' 1981, the company re­
vised i u  package insert to include a state­
ment that "anaphylactoid reactions have 
been reported."

Seay, in his internal c r itique , suggested 
that the package insert should have been 
revued sooner. He faulted the company for 
allowing its  marketing division to gain *a 
g r u te r  ro le in the content and changes of 
the package insert," an area traditionally 
left to ihe m e d ia l aide.

Pointing out that several severe allergic re­
actions occurred in 1978 during the premar- 
ket» | testing of Zomax. Seay said aa argu­
ment could be made that the company should 
hive interpreted them u  anaphylactic—aa 
srfument the company rejects. Seay also 
filed reports of anaphylsuc ructions to an­
other McNed drug. Toiecun. "We knew the



chemical relationship of Zonux to Tolectin 
and we knew that Tolectin produced 
sniphylictoid/sniphylactic reaction*,' he 
wrote.

McNeil’s Foster said, “With hindsight, 
one can debate whether the label should 
have been changed a month or two earlier,* 
but not earlier than that.

Another memo shows M cNeil’s growing 
concern as anaphylactic reactions escalated 
through 19S1 and into 1982. 'Zomax a lle r­
gic reactions are continuing to be reported 
at a re lative ly high rate and need close sur­
veillance,* wrote Dr. S tewart, M cNeil’s 
medical research chief, on Feb. 18,1982.

A month later, the company learned of 
the first fatal anaphylactic reaction in a pa­
tient who had taken Zomax. Because the pa­
tient was allergic to aspirin and should not 
have been gtfen a prescription for Zomax, 
the company decided to issue a special 
‘ Dear Doctor* le tte r to the medical com­
munity to call attention to the aspirin warn­
ing already in the package in s e r t  .

As the Dear Doctor le tte r w as'be ing 
drafted w ith the aid of FDA officials, the 
company undertook a study of the 17B al­
lergic and anaphylactic reactions that had 
been recorded since Zomax was introduced. 
The resu lts surprised some members of 
McNeil’s medical staff.

According to a March 31,1982, internal 
memo from researcher Thomas Teal to 
McNeil president O'Brien, the study found 
a pattern of anaphylactic reactions in pa­
tients who took Zomax in te rm itten tly-  
starting, stopping, starting again. I t  made 
no conclusions about these sta tistics.

Interm ittent users were Zomax's largest 
market, about 75 percent. They ■ took 
Zomax like aspirin, whenever necessary! If 
they were at risk . That m ight requ ire a 
broad warning.

A few daya after Teal presented hia study 
to McNeil management, documents show, 
an explicit paragraph-long warning was 
drafted for the proposed Dear Doctor le t­
ter, specifically citing risks for interm ittent 
users who had no previous problems with 
Zomax. In the final draft, however, the 
word 'interm ittent* w u  dropped and the 
warning shortened to a single sentence: 
'Hypersensitivity upon re-expo«ure o r ex­
tended use cannot be ruled ou t*

In recent interviews, McNeil and Johnson 
A  Johnson officials stood by the letter's final 
wording. They said the Teal study, while wor­
thy of consideration, w u  based on fragmen­
tary information. At that point, they u id ,  in­
termittent use w u  still an "unpiroven risk fac­
tor.'

On April 9, the le u  explicit version was 
mailed to 200,000 prescribing doctors.

Seven days later, internal documents 
show, McNeil instructed its tales force to 
undertake a major new marketing cam­
paign. Aa April 16 Mailgram said, 'W e’re* 
calling it 'Operaooo One-Eleven.’ Now, if 
that sounds like war, well, in our world of 
selling that's what it is.*

It w u  being called Operation U l ,  the 
Mailgram said, because McNeil hoped to 
gamer t i l l  million in annual saies for 
Zomax and its sister drug. Tolectin. To do 
to. the Mailgram instructed the ta les force 
to concentrate exclusively for 10 weeks on 
thoae two drugs.

D um g the duration of the sales cam­
paign. McNeil tent memo after memo to its  
sales force, afl written in mock m ibtary lan­
guage and styled u  if they were m ib lir y  
intelligence reports. At the top of each wat 
the Operation 111 insignia: crested rifles. 
The u le s  rep* received new stationery, 
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adorned with p ictures of a tank, a cannon 
and a Tighter plane.

An April 22 memo to the sales force, ti* 
tied "O pera tion 'll 1 War Bulletin,” warned 
of a competing drug firm ’s plans to in tro­
duce its  own painkiller. It began:

“Situation: Be advised, the invading 
forces of Pfizer are cu rren tly amassing on 
our borders.- Intelligence reports that no 
aggressive actions have taken place thus 
far. Each day Pfizer de lays g ives us more 
time to make preemptive strikes.

"Mission: We w ill not only hold our 
ground but continue to increase our 
strength by aggressive pursuit of current 
competitors.

"Strategy: Immediate deployment to all 
te rrito ry  representatives and hospital rep­
resentatives for strengthing the Zomax . . .  
flanks has begun . . . .

"Tactical support: Our factories have 
been converted to increase production of 
samples, d irect mail, lite ra tu re , and journal 
ads."

Halfway through Operation 111, a memo 
went out rem inding the sales force that 
"high volume p re sc r ib e s"  of Zomax should 
be called a minimum of four tim es before 
the campaign was over. Each u le s  repre­
sentative had been sent a list of these phy­
sicians in their area.

At McNeil headquarters, some medical 
s ta ffers were upset about the u le s  cam­
paign, believing that it had probably in­
creased u le s  to interm ittent users, accord­
ing to Dale.

M cNeil officials u id  Operation 111 was a 
typ ical u le s  campaign that had been con­
ceived to respond to the introduction of 
Pfizer's new drug. They stressed that the

sales force also had been sent copies of the 
Dear Doctor le tte r, which in the ir view con­
tained the best warning statements that 
could be w ritten  at that time.
The Demise of Zomax__________

The internal documents also contain re ­
vealing insigh ts into McNeil’s dealings with 
(he FDA and provide new deta ils about the 
company's decision to recall the drug.

By law, drug companies are required to 
forward all reports of adverse reactions to 
the FDA. In 1982, documents show, Seay 
informed the FDA that McNeil had inaccu­
rately reported the seriousness of severa l 
adverse reactions to Zomax. According to 
an April 21, 1982, internal memo by Seay, 
who was the company's liaison with the 
FDA. severa l cases described simply as a l­
lergic reactions "should have been desig­
nated’  as the more serious anaphylactic.

It is d e a r  from Seay's 1984 critique that 
he considered accurate reporting to the 
FDA to be of paramount importance. Not 
naming any specific drugs, he recounted 
one M cNeil official's complaint that th* 
company was "reporting too many adverse 
reactions on our drugs." Responded Seay, 
"We must report every adverse drug reac­
tion that ts received by us . . . .  The re ­
quirements are clear."

Seay's critique also critic ized other 
McNeil officia ls who paid v is its  to the FDA 
commissioner's office, which Seay u id  
were seen by the FDA "as a form of pres­
sure* to w in favorable decisions. "We are 
having some difficu lty in maintaining cred­
ible re lations w ith FDA," he wrote.

Another internal memo criticized Dr. 
John H arter, the FDA official in charge of 
regulating Zomax. Robert Z. Cussm, 
McNeil's v ice president for scientific af-
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fairs, described Harter as someone who 
‘seems to have a different cause celebre 
every week, and we would go out-of-our- 
minds if we seriously followed up every 
oneaccording to his Jan. 25. 1982. memo 
to a McNeil colleague.

McNeil officials told The Post that Gus- 
sm s ‘colorful choice of words* does not 
reflect McNeil policies. They u id  the com­
pany took all FDA requests seriously.

By early 1983, with Johnson & Johnson 
still reeling from the highly publicized Ty­
lenol poisonings in the fall of 1982. a task 
force was appointed at McNeil to study the 
deaths associated with Zomax use. At a 
meeting of McNeil officials. ‘It was pointed 
out . . .  that this is a sensitive issue which 
can become the focus of immediate atten­
tion* according to minutes of the Jan. 21, 
1983. meeting.

The luue came to a head at the Feb. 5 
and ft weekend meetings At a Sunday ses­
sion. McNeil president O'Brien heard for 
the first time that three of his four highest-

ranking medical staffers were sufficiently 
concerned that Ihey would not prescribe 
the drug for a patient, according to Dale, 
one of those who participated. His account 
was confirmed by another McNeil employee 
who attended the meeting with O’Brien.

McNeil officials differ over what happened 
next. Dale uid there was a consensus that 
the company should recall the drug and im­
mediately publicize its concerns. Foster, of 
Johnson & Johnson, slid. T he pouibility of 
voluntarily withdrawing the drug from the 
market was considered, but it is incorrect to 
state that the medical personnel concluded 
that a recall should take place*

The company decided to strengthen its 
package insert again. As it was being pre­
pared, McNeil teamed of three cases in 
which patients with no known allergy to as­
pirin had died of anaphylactic shock. Then, on 
March 3. a Syracuse. N.Y., television station 
carried a report of several nonfatal anaphy­
lactic reactions in that city, the first time the 
iuue had surfaced in the general media.

The next day, Johnson & Johnson an­
nounced the nationwide recall.

Troubling Wltntim_________
From the filing of the first lawsuits, after 

Ihe wide publicity about the recall. McNeil's 
lawyers divided the cases into two catego­
ries. Many cises were considered frivolous 
or involved mild reactions that caused no 
long-term injuries. These were typically 
settled for le u  than S20.000, according to 
McNeil, and involved no extensive ex­
change of documents or secrecy orders.

The second category were uses deemed 
more difficult to defend for a variety of rea­
sons, including the seventy and timing of the 
injury, as wtu as the company’s desire to pre­
vent sensitive documents (rom emerging or 
certain witnesaes from testifying.

One such witness was Jody Perez, a for­
mer McNeil u le i  representative m Texas 
who had resigned in 1982 because he be- 
Isevtd the sales campaign downplayed 
Zomax's nskt. Perez is listed as one (actor 
in some u ses  on the hst of 16 sensitive 
cases that circulated trunk McNeil in Jan­
uary 1985

McNeil's lawyers said Perez was only one 
factor in (heir decision lo settle, and never 
the most important one. *We looked at the 
cases in the total spectrum . . .  the injuries 
involved, the jurisdiction, all the things 
which go into evaluating a case, and at­
tempted to negotiate a settlement* uid 
Roger Christiansen, another Johnson & 
Johnson attorney.

McNeil was more concerned about anon­
ymous notes that began mysteriously arriv­
ing in 1986 at the offices of attorneys suing 
McNeil. The notes urged that they ‘not be 
deflected* from taking depositions of three 
McNeil employees—Dale. Seay and Ed­
ward Lemanowict. one of Seay's deputies.

The depositions never took place.
One note went to lawyer W. Thomas 

Smith. He was the attorney for Carol Saw­
yer and the children of Michael Sawyer, 
whose death had occurred in the four-week 
interval between the Feb. 6 meeting and 
the recall. The Sawyer lawsuit, filed in Bos­
ton federal court, was on McNeil's list of 18 
sensitive cases.

Another note went to Florida attorney 
James Gray, who was representing Higimo 
Acosta, a 41-year-oid construction worker 
who had a severe reaction on the ume diy as 
Sawyer.

Both cases were settled soon after Smith 
and Gray sought to take the depositions 
Under the terms of the settlements, the 
attorneys u id  they could not discuss the 
cases. In the Acoala case, the entire file in 
the Miami federal court has been sealed ‘in 
accordance with certain confidential agree­
ments* according to an Oct 2.1986. order 
by Judge Thomas E. Scott.

McNeil's attorneys u td  they settled 
these two cases for a variety of reasons and 
not because they feared Ihe testimony of 
potmtulwitnesses.

( Referring to the three men. Fine uid. 
‘They were not the best spokespeople for 
the company. It was u  simple as that *
SUJJ rrJMnrier Mrfujtf HaOtu rentriKiti 
litkunfirt

NEXT. A i n M  d u fu it
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J ody Perez, a former sales 
representative for M cNeil 
Pharmaceutical, went to his garage in 

June 1984, retrieved some documents 
stored there and took them (o a law office 
in downtown Lubbock, Tex.

He was an important w itness in several 
lawsuits against M cNeil, which had been 
filed by alleged vic tim s of Zomax. a 
prescription painkiller that McNeil pulled 
off the market in March 1983. Perez, 34, 
had quit the company in frustration and 
disgust in 1982, believ ing that the sales 
force had participated in a campaign that 
minimized Zomax's risks.

His audience at the law office was 
lim ited: attorneys suing McNeil, 
attorneys representing McNeil and a 
stenographer making a record of Perez's 
words. No judge or ju ry  was present. This 
was a sworn deposition, pretria l 
questioning intended to help the lawyers 
prepare their case, the first of two 
depositions that Perez gave.

In all. the Perez transcrip ts total more 
than 900 pages. But no one, other than 
that small group of attorneys and their 
clien ts, has read them . Before Perez could 
te ll his story in open court, the lawsuits 
were settled . As part of the settlements, 
the lawyers are prohibited from 
discussing the cases.

M cNeil's attorneys u id  the company 
had many reasons for settling cases in 
which Perez was deposed, and that Perez 
was only a small factor. ‘ What he had to 
u y  was not something that we were 
concerned about. We knew what he had 
u id .  We had taken h is deposition and it 
wasn't anything extraordinary.* u id  
Steven C turen. a law yer w ith llie  New 
York firm that has represented McNeil in 
Zomax u s e s .

McNeil officials, both in court and in 
recent interviews, re jected any 
suggestion that the company u le s  
um paign had played down Zomax's risks 
Safety concerns, they u id ,  were Ihe 
company's first consideration m its  
marketing of drugs, including Zomax. The 
drug was taken u fe ly  by m illions and the 
company issued warnings about its risks 
whenever n e ce su ry . they u id .

Perez's testimony and his documents 
were a usually in the five-year legal 
battle over Zomax. In defending agamst 
the Zomax lawsuits, McNeil used an array 
of court-approved secrecy procedures to 
control the disclosure of documents and 
testimony.

The attorneys suing McNeil u w  
witnesses such as Perez as extra 
leverage They knew how tome jur.es 
might react to has I'ttimony. and they 
used it m bargammg with McNeil.

Perez had no pharmaceutical 
hackgiound when he was hired at McNeil 
m June IM I at an annual salary of 
119.500 A former learher and football 
coach at Lubbock High School, he went 
through! weekiong oriental ion devoted '» 
pan to Zonui. which had gone on the 
market eight months before

Very appreciative. They usually have to 
pry notepads from L illy  rep."

He treated doctors to college football 
games and boxing matches, delivered 
pizzas to their offices and took doughnuts 
to their surg ica l su ites. He gave samples 
to medical students and medical residents 
for their headaches, hangovers and 
menstrual cramps. He fla ttered nurses 
and receptionists to gain access to their 
office supply closets, which he then filled 
with Zomax um p le s .

Before Halloween, he carried pumpkins 
filled w ith candy and Zomax um p les into 
doctors' offices, announcing. "Doctor, 
medicine is ve ry  serious business and you 
don’t want to trick  your patients, so treat 
your patients [w ith ] Zomax,” according to 
his Oct. 30,1981, fie ld report.

By early 1982, Zomax had become a 
phenomenal success, ranking second 
among M cNeil's prescription products 
behind Tylenol w ith Codeine. "No other 
company has ever come close to this 
record of productiv ity for a new product 
launch," according to a Dec. 17,1981, 
memo to Perez and M cNeil's national 
u le s  force. "Let's make the McNeil u le s  
force and Zomax the ‘talk of the industry' 
for the second year in a row."

That u m e  month, Perez learned of 
four severe anaphylactic reactions 
associated w ith Zomax use at local 
hospitals. At M ethodist Hospital, an 
emergency notice was posted and the 
staff was told not to prescribe Zomax 
pending further investigation.

Word qu ick ly spread to doctors 
throughout Lubbock. Perez's weekly 
reports took on a worried tone.

Jan. 29: "They want to know the details 
about what is going on. But the big 
question is whether they w ill keep writing 
for Zomax???"

Feb. 12: "I got kicked out of Dr. Patrick 
Pappass's office. I ju st mentioned Zomax 
and he u id ,  'Get out if  you don't want me 
to quit w riting your other products.' *

Feb. IS: "I won some battles thu week 
concerning Zomax, bu t I do not believe 
that the war w ill be easily  w on . . . .  The 
overall movement of Zomax in Lubbock is 
slowing down immensely *

Soon, six of the seven Lubbock 
hospitals stopped using Zomax. 
Pharmacist* questioned doctors who 
prescribed the drug, according to one of 
Perea's reports. For Pertx , months of 
hard work had come undone.

Perti speAt much of hu lime on the road 
ui western T c u t .  vu ting doctors* otters 
and hospitals. The trunk of hu company car 
wat Mied with boxes of Zomax samples, 
along with Zomax-impnnttd golf tees, 
prescription pads and pens that he handed 
out on u le s  calls.

Hospital personnel welcomed hu 
visits—and his gdtx. T h e  staff w u  
hungry for some good down-home 
converutmn ind service." Perez wrote m 
s weekly report ooe week after visiting 
hospitals m eastern New Mexico. At 
Guadahipe Hospital m Carlsbad, he noted. 
"McNeil n  the only company where reps 
bring them donuts, notepads or anything
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In early March, M cNeil's head of 
medical research, Dr. Patricia Stewart, 
(lew lo  Texas to investigate the reactions. 
She met with doctors and one of the 
people who had an anaphylactic reaction. 
On her return to M cNeil headquarters in 
Spring House. Pa., she wrote a memo to 
her superiors, citing Peres for his 
“outstanding" performance in helping to 
reassure the Lubbock medical community. 
“Without his stabilizing influence the 
situation there would be much more 
problematic." she wrote.

In early April. Perez and the other sales 
people received a copy of a letter that 
McNeil w :., sending nationwide, reminding 
doctors that Zomax should not be 
prescribed for patients w ith sensitivity to 
aspirin and noting that “hypersensitivity"
was a possible side effect for occasional 
users. “The attached le tte r need not be the 
focus of a Zomax presentation* an April 8 
memo said. “However, the issues it raises 
should be communicated as part of a 
balanced presentation to physicians and 
pharmacists. . . .  Zomax business is 
excellent. We are ahead of our sales 
forecast to date. Keep up the good work!"

A few days la ter, the company sent 
another announcement to its sales force, 
launching a major 10>week sales 
campaign for Zomax dubbed Operation 
111. “Your role is vital* to Operation 111, 
said a Mailgram signed by Thomas 
Odiorne. then sa les vice president and 
now McNeil's president. “Use your 
samples abundantly . . . .  Remember, 
business belongs to those who ask for it.*

M cNeil officials said in recent 
in terview s that their sa les tactics, 
including Operation 111. are typical of the 
industry . “The communications to the 
sales force that are designated 'Operation 
111' represent nothing but an 
unexceptional effort to compete in the 
marketplace w ith a resourceful 
competitor,* u id  Lawrence C. Foster, 
vice president for public re lations at 
Johnson L  Johnson.

As Perez made h it rounds to carry out 
Operation l l l j i e  found strong resit'snce . 
One doctor told him that McNeil had. in 
his view , lost “all cred ib ility" because of 
Zomax, Perez noted in ooe report. Perez, 
loo, began to have doubts. At home, he 
threw away the um p le s he kept in the 
medicine cabinet.

At work, he kept his feelings to himself. 
McNeil was pleased w ith his e fforts to 
promote the drug. “The Lubbock Zomax 
situation creates a big challenge,* J.W. 
Davis, one of Perez’s supervisors, wrote 
in Perez's March 1982 performance 
evaluation. T h e  goal is to sell as much 
Zomax as po ss ib le . . . .  From all I see, 
you are ihe man for the challenge.*

On May 21. Perez heard from his 
immediate supervisor, Chuck Marshall, 
McNeil's regional u le s  manager. ‘Wanted 
to express my appreciation for the 
outstanding way that you have handled the 
Zomax. . .  situation in Lubbock,* Marshall 
wrote. * . . .  Suggest that you do not spend 
selling time initiating discuuion on the 
Zomax side effects*

He recommended Perez concentrate 
his efforts on “other products" but then 
mentioned that he might want to continue 
offering Zomax um p le s to those doctors 
who “have expressed a desire to continue 
to prescribe the product.* M arshall's note 
concluded: "Jody, most coaches never give 
u p . . . .  Most coaches, when their team is 
down, fight even harder and I know that 
you are this type of person.“

On June 16, Perez heard of another 
severe reaction, according to one of his 
reports. Two days la ter, another 
Operation 111 memo arrived. “Keep the 
momentum going,* the memo u id .  " It's 
looks like we're winning the ba ttle , but 
the war is far from over 

A short time la te i, over breakfast.
Perez u id  he voiced his growing concern 
with Marshall. “I u id ,  ‘What are we doing 
here? We're passing out stuff that's 
hurting people. People are dropp ing. . . .  
People are near death.’ I u id .  'Pull the 
drug off the market.’ *

According to Perez. Marshall replied 
that that couldn't be done, citing 
competition and “business reasons. . .  
money reasons*

Asked about Perez’s  account of his 
converution w ith Marshall. McNeil 
officials u id  they spoke with M arshall and 
he u id  he had not made those comments. 
The officials also u id  the company hat 
never placed financial considerations 
ahead of public u fe ty .

On July 1, McNeil gave Perez a 
$33-a>week ra ise , thanking him in a note 
for his help tn “containing the Lubbock 
situation*

Eight days la te r, Perez quit.
Asked about Perez's account. McNeil 

u id  the cluster of Zomax reactions in 
Lubbock was an “isolated situation* and 
’aberrational* The company's attorneys 
u id  Perez had allowed his emotions to 
color hu perspective about the highly 
competitive drug industry. “How drugs 
art marketed is common knowledge,* u id  
David Dobbins, another attorney who 
represents McNeil. *Jody Perez may think 
thu u  bad.*

— BeaJaaia W ilse r aad B aa  Walah
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Six weeks before he quit his soles job at 
McNeil, Jody Perex, above, received a 
letter from his immediate supervisor 
praising his handling of the Zomax 
msituolionm in Lubbock, Tbr., where there 
hod been several reports of odverse 
reactions to the drug . The supervisor also 
suggested Pertx not spend " telling time" 
by bringing up Zomax's side effects.
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"T ha t's  v a ry  u p s e t t in g  to  know , t h i t  
he r h u sb a n d 's  d e a th ] m ig h t h a v t  

•n p re v a n te d ."
—  Cirol Sawyer, who sued McNeil after 
her husband, Michael, 42, died of 
anaphylaxis after taking Zomax

C ou rt s e c re c y  Im p a ir s  ‘I r e *  
s c ie n t i f ic  In q u iry  a n d  tho  r ig h t o f 

th o  p u b lic  to  know  sp e c if ic  
In fo rm a tio n  a b o u t  d ru g s  K 

c o n su m e s .”
—  Devra L. Davis, a Washington 

(oncologist who settled with McNeil after 
suffering a "Mr-fatal anaphylactic 

reaction
04 WS

"W hat th o y  a r e  t ry in g  to  do  Is  n o t 
bo a c c o u n ta b le  to  tho  v a s t  m a jo r ity  
o f tho  p u b lic  fo r  w h a t th e / v o  do n a  
. . .  th o y  p a id  m y  c l ie n t s  a  to n  o f 
m oney  fo r mo to  s h u t  u p .”
—  Allan Kenner, a Philadelphia lawyer 
who has been involved m a number of 
Zomax settlements

T h e  s t r a te g y  w a s  to  d isp o se  o f 
th o  Zom ax c a se s  a s  e x p e d it io u s ly  

an d  a s c h e a p ly  a s  p o s s ib le ."
—  Roger Fine, Johnson 1 Johnson 

.associate counsel, who believes secrecy . 
orden are needed to guard company 

formulas and marketing methods

f
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HE CORPORATE P H IL O S O P H Y

4 Tablet Stirler Package

z o m a x ' » ^ZOMEP1RAC SO D IU M )

phtsioahS 
SAini 

- n o t  to  M*XO

physician's sample o f Zomax, 
■ McNeil Pharmaceutical

”1 th in k  w e  d id  a  f o o d  th in g  
— I don ’t  m o  h o w  y o u  c o u ld  d o  It 

a n y  f a s to r .”
— James E. Burke, chairman o l 

Johnson & Johnson, rejecting any 
'ggestion lhal the company shouk) have 

withdrawn Zomax sooner

4

l y

•pee M lee III tooileal iknawti I) v«n
••♦lie lltelefii IXU, •tho elite eeftale aaalfteli,* o4*eld U geoweod itetfitee iu IiIM*i H»—f»eMe Mrwi iu *e**o of atelilti

hiWtl leeeiee•MttoiiheliU Nee el ee«a lea el NitMflul Nit Paladel liaeiee

/
#

VWtt pealllaea tot eeaaeealf held Of Mtla Md lanwil*! IM. Netele« to NINo# «ee*l Nl# •• teei ewe eftfaailee tod e*r It loel Mlf Nlaee aeeab IMIii,

•toeito
*o tlfllll wpeaaalee le earner It paaMN tddlllttel ottolee N •»> I. I eeeood eMIIIi Mil teaoe H >*•« |.

No toieeeeia tee to etoee. N •»♦ II tddliltool file eeede tod IN No lari If f  a I t NteWet oil I doteollttla it toetoei r*w eaieat.

/■
HIM eNeMleoo eaenod ate aim* It twewl eeoelle# ooelooel efleeie

I MeoMlllM
Neietyeie tee eoeetoely la Itt eaaaaagla effeteaa leeeittoe- Nf olll eeoeioM it tmteii ito t*eelalet 
mIhim eeltfteelog ifce INI %faee t*el*lt" pea mi a*

mm MfNIH 
M  V  rxAXMACIUtCAT

* * ... O u r f ir s t  r e sp o n s ib i li ty  
u n d e r o u r  c re d o  Is  to  o u r 
c u s to m e r s .”
— Lawrence G. Foster, Johnson & 
Johnson vice president lor public 
relations, who said lhal nearly 15 m illion 
patients used Zomax without incident

A portion o f the corporate philosophy of 
Johnson & Johnson's founder, below

T he evidence on Ihh point ts d o o r. . ,  institutions both public 
and private, w ist becouso the people w ant them  beAeve In 
them  cr a t least are wUBng lo  tolerate them  The day ha t 
p a tte d  when business w o t a  private m atter — K It ever really 
was In a  business society, every a c t ot business has social 
consequence* and m ay arouse pub lic tntor*sl. Every tlrrw  
business hires, builds. seOs. or buys. It ts octlng tor Ih e . . .  people 
as wed as tor Itself, and It must be preparod to  occep t M  
responsibility tor Its O C li. . . “

wrr

McNsli m arketing itra tagy  memo, le ft, ha t a m ilita ry  m otif. The 
paper, sealed ea pert e f a law suit, bean a "conftdentlaT  stamp.
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P u blic  C o u r t s . P rivate J u s t ic e
l u t  et four Afttgg___________________________

S e c r e t  F i l i n g ,  S e t t l e m e n t  

H i d e  S u r g e o n ’ s  R e c o r d
Questions Raised Over Patients1 Deaths

By Benjamin Writer 
ind Elia Wilth

O n Aug 25. 1982. he irt 
turgeon Richard N. Scott 
tu rd  Wathington Hotpital 

Center, alleging that the hotpi- 
ta l't internal review of the 
deatht of three of Scott's pa* 
tients wat unfair and improper. 
He u id  he learned of the con* 
fiden tu l review only when the 
hotpital impended him from 
performing open heart turgery 
pending further inquiry.

Usually, tuch law tu itt are 
filed publicly. But Scott't attor­
neys asked a D.C. Superior 
Court judge to tea l the suit, ar* 
gumg that a public proceeding 
would damage Scott's reputation 
when he may be a victim  of the 
hospital's procedures.

The hotpital agreed to. the 
Mating and Judge Frank Schwelo 
ordered the records do ted  to 
the public. To th it day. the only 
available record of the u m  ta a 
file number m Superior Court.

Scott't suspension came after 
hospital renews concluded that 
h it performance had been a fac­

tor in two of the ihree deaths, 
and criticized his technical skill 
in the third cate , according to 
hospital records made available 
to Th* Wathington Post. A year 
earlier, another review had con* 
eluded that h it performance had 
been a factor in two other 
deatht. Scott denied fault in the 
five cases: the hospital defended 
its review proceu as fair.

Three months after Scott filed 
suit and before the hospital pro­
ceedings were resolved, the two 
sides reached a confidential se t­
tlement. Scott agreed to give up 
hu  surgical privileges at the hos­
pital and drop hu  law tuu the 
hospital agreed to remove se­
lected documents from Scott's 
personnel file and not to releaM  
details of Scott't suspension.

Schwelb's order to aeal the 
court records and the subse­
quent M ttlmg of the u m  a l­
lowed Scott and the hospital to 
avoid the normal consequence of 
going to court—that a pnvate 
dispute becomes public and may 
result m debate, controversy and 

See C O C m  A l l ,  C«l I

V * '■ Ckurtk pan secret tii-liptrr eultUmul srtifemeni.
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detailed examination o f Ihe issues involved.

Today. Scott. 47. runs his own cardiovas- 
cular dime in Ihe D istrict and has privileges 
at Montgomery General Hospital in Olney, 
where he has performed vascular surgery 
since March 1978. Open heart surgery is 
not performed at Montgomery General.

When Montgomery General conducted a 
routine review of Scott's credentials in 
1983 and asked Washington Hospital Cen- 
ter about Scott, it was told that Scott had 
been suspended and had resigned for ‘ per* 
sonal reasons* It was not given access to 
Ihe review committees' files.

The internal documents, reviewed by 
The Pott as part of a lengthy examination of 
court secrecy in civ il lawsuits, provide a 
revealing glimpse into the peer*review sys­
tem that hospitals use to police themselves 
and their doctors, a process that is confi­
dential.

Peer reviews oltcn address highly tech­
nical and sophisticated medical judgments, 
about which the doctors involved may dis­
agree. Committees look at medical records, 
and may seek independent opinions or in­
terview those who handled the case. The 
committees act as fact-fmders and report 
their conclusions to hospital authorities, 
who then make fn a l decisions.

The internal records show Scott's co l­
leagues candidly debated and assessed 
Scott's performance. 'Entire case was mis­
managed by surgeons* one committee re­
ported in 1981 after reviewing a case in 
which a 69-year-old patient died after 
Scott's surgical team allegedly failed to 
maintain an adequate blood supply to the 
patient during a heart bypasa. Scott has de­
nied mismanaging any cases.

That case was examined as part of a rou­
tine audit of all heart surgery deaths at the 
hospital during a six-month period in 1980. 
The Feb. 12. 1981. audit report concluded 
that 12 of 26 deaths occurred because of 
surgeons' alleged m istakes, including judg­
mental and technical eno rs . or failure to 
maintain appropriate life support systems. 
Scott was singled out for criticism  in two 
cases

Later, a committee concluded in a Sept. 
14. 1982, memorandum to Ihe head of the 
medical staff: *Dr. Scott’s pattern of prac­
tice does not comply with the guidelines for 
open heart surgery of the Washington Hot 
pital Center. His practice of cardto-vascular 
surgery has shown al limes questionable 
performance and judgment *

Scott and hu  attorneys declined to be 
interviewed for thu article. After his priv­
ileges were suspended «  August 1982. he 
appeared before two committees asked to 
mvesiigate the matter He submitted a 24- 
page statement, a r  which he offered a re­
buttal (a the conclusions that led to hu  tu t 
pension and slrongty objected to the review 
process

Scott criticised ihe hospital for not exam­
ining the performance of other medical staff 
members, saying their mistakes h id con­
tributed to the death of one of his patients. 
Responding to questions about why he de­
cided to operate in some of the cases, he 
agreed that the surgery was risky but said 
he felt the patients would benefit and that 
the risks were known to the patients and 
their families.

He alleged that the hospital's investiga­
tion violated his rights as well as hospital 
procedures. He said he had no choice but to 
file su it, *a regrettable and distasteful pro­
cess . . .  nonetheless the only available al­
ternative*

Scott also outlined his views briefly dur­
ing a 1984 deposition in an unrelated court 
case. Asked to explain why his privileges 
had been suspended, he said, "The reason 
was due to a difference of opinion on the 
management of two cardiac cases, and dur­
ing the hearing that resu lted from that sus­
pension it was apparent to me (hat the med­
ical reasons were not valid for the suspen­
sion and that the hearings had escalated to a 
personal level, and during the hearings I 
voluntarily resigned my privileges.*

Dr. Harold H. Hawfield. vice president 
for medical affairs at Washington Hospital 
Center, declined to comment specifically on 
the hospital's proceedings, citing the con­
fidential settlement with Scott and the 
court's sealing order.

Referring to Scott's allegations about the 
fa irn eu  of the process, he said Scott "had 
ample opportunity to respond, ample notice 
of the meetings and of his rights ui the mat­
ter* during the investigation that followed 
Ihe suspension in August 1982.

Hawfield u id  some doctors who had re­
viewed Scott's performance were unhappy 
with the settlement because it ‘ allowed mm 
to leave the hospital* without stronger cor­
rective action, enabling him to ccntmue 
practicing elsewhere.

Edward J. K rill, Washington Hospital 
Center's legs! counsel, u id  of the secrecy 
involved in both the coun and ti*e hospital's 
review. There 's been a balancing of the 
public's nght to know. . .  in d  the privacy of 
the process . . . .  The benefit that is seen it 
that physicians w ill come forward, and 
(onhnghtly and confidentially evaluate each 
other in a very vigorous way.*

Dr. John J. Lynch, a former president of 
(he DC . Medical Society and a current 
member of the D.C. Board of Medicine, 
wtuch Is. erne* doctors, u id  he was troubled 
by ihe .oncept of Mating coun c a u s  that 
raiM questions about a doctor's perform­
ance. *1 would worry,* u id  Lynch, who it on 
the staff at Washington Hospital Center. 
*What is the gravity of a case that it  M tle d ’
Is it something that ought to be looked at us 
renewing somebody'* h c e n u f . . . .  There's 
no way of knowmg. rf it's Mated *
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‘Profound Concern* Surface*
The dispute between Scott snd Ihe hos- 

pitil has its origins in (he February 1981 
audit of 26 heart surgery deaths at the hos­
pital, the first time the records show that 
questions were raised about Scott't per­
formance. The study, conducted by three 
departments at the hospital, concluded that 
doctors' errors were "a predominating fac­
tor* in 12 deaths and recommended that the 
hospital more closely monitor the mortality 
rates of patients under treatment by us 
heart surgeons.

Two of the 12 cases-were Scott's and 
involved questions about whether Ihe pa­
tients had received an adequate flow of 
blood during heart bypass surgery. The re­
port cited ‘profound concern* about Scott’s 
handling of the cases.

One patient was Helen Taliaferro. 69. 
who died Aug. 20. 1980. *Dr. Scott was 
informed of the situation during entire 
case.* the report said. ‘Entire case w is mis­
managed by surgeons *

The second patient was Willard Jackson.
78. who died Aug. 26. 1980. In this case, a 
major artery near the heart was punctured 
during a bypass. ‘Bleeding was not ade­
quately stopped.* the report concluded.
Scott was assisted in this operation by an­
other doctor. ‘Between the two of them, 
case was very mismanaged," the report 
uid.

The recoids do not reflect Scott's spe­
cific response to the allegations against him 
in these two cases.

Then, in May 1981. came complaints 
from medical staff members that Scott had 
prepared a patient for surgery, ordered her 
placed under anesthesia, then had her 
awakened 45 minutes later without oper­
ating to  that he could perform emergency 
surgery on another patient. Other doctors 
were available to handle the emergency. . 
according to minutes of a June 18. 1981, 
meeting of an ad hoc committee reviewing 
the incident.

Anesthesia contains life-threatening risks 
for a patient that are separate I rom the sur­
gery itaelf. One doctor at the meeting com­
mented that *m all of his yean  of practice 
he had never seen a surgeon leave a patient 
dunng anesthesia, and he brought up Ihe 
question of possible abandonment of the 
patient* according to the minutes. Had 
such abandonment occurred, it would have 
been a violation of m ed ia l ethics.

Scott appeared before the committee on 
June 24. He u id  he did not order the anes­
thesia and discovered it had been adminis­
tered only when be a  me to the operating 
room to check on the patient. He said the 
emergency patient was in more critical con­
dition and that he Had u v  *d the man's life.

On July 17. Scott was reprimanded about 
th u  case by Dr. W illiam J. Fouty. the head 
of the department of surgergy. Adopting 
the language of the committee's recommen­

dation. Fouty wrote Scott of *the profound 
concern of the Department of General Sur­
gery with regard to the serious nature of 
errors in professional judgment and infrac­
tions of prevailing standards of medical 
practice and operating room policy*

Then, in 1982. came the reviews ih it 
eventually led to Scott’s suspension of priv­
ileges in open heart surgery and his lawsuit. 
The reviews were conducted without 
Scott's knowledge, which is Ihe hospital's

The First review began ui April, when 
Fouty asked the chief of cardiac turgery. 
Dr. Jorge Garcia, to investigate the deaths 
of two of Scott's patients after heart oper­
ations.

Garcia convened a Five-member commit­
tee. It first looked into the April 7 death of 
Charles Kidd. 64. Committee members de­
bated whether the operation should have 
been done, given Kidd's severe heart dis­
ease and a six-month life expectancy. A rou­
tine pathology report u id  Kidd died from 
bleeding in a major artery, which apparently 
began after the surgery.

Scott't technique also became a subject 
of the committee's deliberations. Scott used 
an artiFicial heart valve that was too Urge 
and then implanted it “at a strikingly abnor­
mal angle,* according to the pathology re­
port by Dr. William C. Roberts, a top pa­
thologist at the National Heart, Lung and 
Blood Institute, one of the National Insti­
tutes of Health in Bethesdi.

Scott, in his 24-page statement, u id  the 
bleeding that caused Kidd's death was (he 
result of mistakes by other medical staff 
members. He u id  he implanted the correct 
heart valve and had positioned it properly. 
He described the operation as ‘extremely 
high risk* because of Kidd's deteriorating 
heart condition, but u id  Kidd and his family 
were fully aware of the risks.

On April 22. Richard Fortkiewicx. 60, 
died of complications after Scott performed 
a bypau operation. Garcia's committee con­
cluded on May 20 that Fortkiewics was a 
good undidate for turgery but that the op­
eration had taken too long. The committee 
also questioned why Scott had completed 
only two of the three grafts needed to by- 

- pau .packages. The report u id, *ln all 
probability the death was reUted to the pro­
cedure.*

Scott, in his statement, suggested that 
other surgical staff members were at fault 
in the death for their inept handling of a 
a th eter , au sing  compilations dunng sur­
gery. He also cited their 'inappropriate* use 
of certain drugs snd "bcUted* resuscitative 
efforts.

As Garcia's committee was reviewing 
these two u se s,  a third patient of Scott’s 
died after surgery. Fouty isked the hesd of 
vtscuUr surgery. Dr. NichoUs P.O. Smyth, 
to examine'the matter.

Smyth reported that Walter H. Fields. 
77. died of a stroke after Scott conducted 
two operations to improve the blood flow in 
Field*' partially obstructed carotid srtenes, 
the major vessel* that tuppfy blood to the 
bam .

Fields had ‘tncer. and Smyth questioned 
whether the swtfery was nccesury or u fe . 
suggesting that the stroke may have been 
a  used by the operations. A surgical resi­
dent. Dr. Frederick Finrlli. had objected to 
the surgery and had refused to *scnib* tor 
the first operation, according to Smyth's 
report.
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When Ihe itro ke occurred, mother doc­
tor telephoned Scott m d urged him to op­
erate immediately to reverse the stroke's 
effects. Scott, who was outside the hospital, 
said tuch an operation waa ill-advised so 
toon after the stroke. He did not come to 
the hospital to examine the patient. F ields 
went into a coma and died three days later.

Smyth u id  in his report that he believed 
F ie lds' treatment wa* "inadequate* from 
the outset, including ‘ the pre-operative 
work-up. the indications for the surgery, 
the timing of the tu rgery , and the manage­
ment of the post-operative complications.* 

Scott u id  in h it statement that the op­
erations were n e c e tu ry  a id  that the itroke 
was caused by other factors. The patient 
knew the risks of the surgery and had 
agreed. Scott u id .

Members of three of the five patients' 
fam ilies, contacted recently, u id  they were 
not told of the 1981 audit or (he subsequent 
review s, which are normally conducted in 
confidence.

On Aug. 18. 1982. the hospital notified 
Scott that it was suspending his privileges 
to perform open heart surgery. A le tte r to 
Scott u id  the decision was based on a ‘ pre­
lim inary review ’  of the Fields, Kidd and 
Fortkiew icx cases. The next dsy, the hos­
pital appointed a fact-finding committee of 
the Department of Surgery to conduct a 
full-scale investigation.

Acting to E tnurt Privacy_______
On Aug. 25. Scott went to Supenor Court 

in hopes of stopping the investigation. One 
of Scott's attorneys, Jacob Stein, met w ith 
the hospital's attorney at the time, George 
Hart, and Hart u id  the two aides agreed to 
a ik  for the case to be sealed. *Obvious!y 
both parties agreed that they were both 
w e ll served by having it under seal,* u id  
Hart, who now lives in Buffalo.

At a closed hearing. Judge Schwelb re­
jected Scott's request for immediate action 
on the hospital's review , ruling that the in­
vestigation could continue while the lawsuit 
was progressing. Hart u id .

Schwelb did agree, however, to seal the 
records in the case. *He listened very care­
fu lly  and posed a number of questions,* 
H srt u id .  *He was concerned about the 
public’s nght to know.*

Schwelb. who i t  now on (he D.C. Court of 
Appeals, declined to comment. It could not 
be learned how much Schwelb knew about 
the dispute between Scott and the hospital 
when hie sealed the records 

Two weeks la te r, the ad hoc committee 
interviewed Scott and h it p trtner tn several 
of the operations and received Ihe 24-page 
statement. which rebuked the hospital for 
failing to notify Scott o« th* revsewi of the 
Kidd. F ie lds and Fortloewc* cases before 
suspending him.

On Sept. 14. the committee reported that 
it had examined the records in the three 
deaths— as well as the Taliaferro and Jack­
son cases— and had looked at the mortality 
rate of Sco tt'i 49 open-heart tu rgery pa­
tien ts from 19*9 to 1982. Six of Scott's 
patients had died, or a rate of 12 percent. 
Hospital guidelines called for open-heart 
surgeons to have a rate of le s t than 7 per­
cent.

The committee critic ised Scott'i judg­
ment and performance in a le tte r to Dr. 
Nelville K. Connolly, head of the medical 
and dental staffs. The matter was then re ­
ferred to one of the hospital's highest-rank­
ing committees, the Standards of Profes­
sional Conduct Committee, headed by Dr. 
David Morowitx.

On Oct. 25, after another interview with 
Scott, the committee u id  Scott, while tech­
nically capable, was ’ not equipped to make 
preoperative and intraoperative decisions 
re la tive to performing' heart surgery w ith­
out “the strictest* supervision.

A fte r the hospital took the matter to its 
highest committee, the Appellate Review 
Board. Scott's attorneys and the hospital's 
attorneys reached a confidential settlement 
of the pending lawsuit and the hospital’s 
investigation. On Nov. 12, 1982, the two 
sides asked the court to dism iss ihe case. In 
a routine action. Judge Frederick Weisberg 
signed the order. The seal remained intact.

In 1983, when Montgomery General 
Hospital began a routine review of Scott's 
privileges to conduct vascular surgery 
there, it sent s le tte r to Washington Hos­
pital Center.

*it has come to (our) attention that there 
was some question regarding Dr. Richard 
N . Scott at your institution.* u id  the April 
11. 1983, le tte r. *1t ould be most helpful 
in our deliberations if you could shed some 
light on th is issue.*

Hawfield replied in a two-paragraph le t­
te r that Scott had been reprimanded in a 
July 1981 case and that his privileges had 
been suspended in August 1982. His Apnl 
19 le tte r also u id . ‘ Dunng the hearing pro­
cedures [that followed the] suspension, Dr. 
Scott resigned from (he M ed ia l and DenM 
S taff of the Washington Hospital Centei f*r 
personal reasons*. .

Montgomery General was told that it 
could not have acceu to the records of the 
review  committees; according to Dr. John 
N. Dels hay. Montgomery General's chair­
man of surgery. *A1I I know is (we) were 
to ld that only some m ate ru l would be avail­
able for review . All matters would not be * 
Delahay u id .  After obtaining Scott’s per­
mission, Dtlahay u id . several doctors (rom 
Montgomery General examined m ed ia l 
charts of tome of Sco tt'i patients.

Based on this lim ited review . Montgom­
ery  General renewed Sco tt'i privileges
SU ff w n ltr  Sum* Okic $ n i itaff r tm ttk tr  
Mv/um U t l i u  (M/nkumd U U u  r t f r i
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...................  PUBLIC COURTS, PRIVATE JUSTICE

C a s e  N u m b e r  O n l y  T r a c e  o f  S u i t  I n v o l v i n g  S u r g e o n ’s  P e r f o r m a n c e

T H E  D I S P U T E  O V E R  D R . S C O T T

"What It th t  f  ravlty o f a c a s t  that 
It s a a la d f . . .  Thera's no way of 
knowing. If it's saalad."
—  Dr. John J. Lynch, a member of th* 
D.C. Board of M ad ic in t that l ic tn te t 
doctors, who says h« is troublad by th« 
concept of sealing court cases that raise 
questions about a doctor's performance

S co tt “h a d  am p le  o p p o r tu n ity  to  
re sp o n d , am p le  n o tic e  o f . . .  h i t  

r ig h ts  In th e  m a t t e r . . . "
—  Dr. Harold H. Hawfield. vice 

president for medical affairs. Wathington 
Hospital Center, referring to Scott's 

allegations about fairness of the 
disciplinary process

LYNCH HAWFIELD

9

Helen  Taliaferro, 69, died In 1 9 t0  
a fter heart bypass surgery. A  
hospital report cited ‘ profound 
concern" about Scott't 
p 'formance and sard that the 
"entire case was m ism anaged by 
surgeons." Records do net reflect 
Scott's specific response to the 

i allegations, but he has denied
I mismanaging any caete.

Willard Jackson. 7S . also died after 
bypass surgery In 1910. A  hospital 
report caltod the ceee "very 
m ism anaged.” The records do net 
reflect Scott's specific response to 
the allegations In this caaa etthar, 
but In a 24 -page statem ent, he 
objected strongly to the 
conclusions of hospital rovtaw 
com m ittees.

W aiter H, Fields, 7 7 , died o f a 
stroke after Scott conducted two 
operations to Improve blood flow In 
srterie t that supply the brain. 
Questions were raised as to 
whether the surgery was necessary 
or safe. Scott's statem ent sold the 
operations were necessary and tha 
risks e f the surgery were known to 
the patients and their families.



AL
BY COURT-IMPOSED

A b o u t  T h i s  S e r i e s
On Sunday. The Wathington Pott 

began a ten e t of articles examining the 
burgeoning ute of court secrecy in d v il 
lawsuits; the first article reported how 
General Motors Corp. has used these 
procedures and avoided a public debate 
about the safety of its  automobile fuel 
tanks.

Monday's article looked at secrecy 
procedures in Washington area courts 
and how judges often ask few questions 
in sealing u s e s . More than 200 lawsuits 
have been sealed from public view, 
many of which deal w ith questions of 
public policy or safety. Hundreds of oth­
er lawsuits have been settled with con­
fidential agreements that prevent dis­
cussion of what was learned in the u s e .

Yesterday’s  story examined how 
McNeil Pharmxceutiu l, a major subsid­
iary of Johnson k  Johnson, used court 
secrecy snd avoided a public debate 
about whelhet the company withheld 
c n t iu l information from the medical 
community before it recalled its pain- 
killuig drug Zomax.
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L E G I S L A T I O N  T O  L I M I T  

P R O T E C T I V E  O R D E R S :  

A N  I N V A S I O N  O F  P R I V A C Y
It will be understood llml if, in the opinion o f llie trialjudpe, it is or should become 
necessary to reveal the secrets tit others, il will rest in Ihejudpe's discretion to determine 
whether, to whom, and under what precautions, the revelation slut uld be made.

—  Justice Oliver Wendell Holmes 11*>17)/1

I N T R O D U C T I O N

L a w y e r s  w h o  rep resen t p la in iil ls  in c iv il  law su its  
are a c t iv e ly  p u rsu in g  an  ag en d a  to  restrict o r  e v en  
e lim in a te  the a b ility  o f  jud ges in th is co u n try  to 
issue  p ro te c t iv e  o rd e rs . P ro te c tiv e  o rde rs  are  is ­
sued  by  co u r ts  lo  p ro tect co n fid e n tia l o r  p rop rie ty  
in fo rm a tion , o r  to  p ro tect parties from  undue bu r­
d en  o r  em b arra s sm e n t. P ro te c tiv e  o rde rs  o fte n  
c o v e r  d o c u m e n ts  an d  in fo rm a tion  e x ch an g ed  d u r ­
ing the in itia l s ta g e s  o f  a  law su it to  h e lp  e a ch  
party  in v e s tig a te  th e  c a s e , but m ay  not n e ce s sa r ­
ily p erta in  to  d o c u m e n ts  o r  in fo rm a tio n  p resen ted  
at trial. P la in t i f fs '  la w y e r s  a lle g e  that co u r ts  are 
issu ing  p ro te c tiv e  o rd e rs  w ith  in c rea s in g  freq u en cy  
in o rd e r to  k eep  se cre t v ita l in fo rm a tion  co n c e rn in g  
d an g e ro u s  p rod u c ts  an d  p rac tice s , thus en d an g e r ­
ing th e  pu b lic . T h is  a lle g a tio n  has h e lped  the 
p la in tiffs '  b a r  fin d  s trong  a llie s  on  th is issu e  fro m  
co n su m c r is ts  an d  the m ed ia . R e p la c in g  the legal 
term  " p ro tec tive  orders"  w ith  th e e m o tio n a lly  v o la -  
tileanci m is le a d in g  n to n ik e r  “se c re c y  ag reem en ts ."  
th ese  a llie s  h a v e  w o rk ed  tog e th e r  to  in trod uce  
leg is la tion  an d  p ro p o se  ru le  ch an g e s  to  bar “s e ­
c re cy  a g re e m e n ts ’ ’ fro m  the cou rts .

B u t p ro te c t iv e  o rd e r s  — the s o -c a l le d  “se c re c y  
ag reem en ts"  — a ie  w h at h e lp  m ak e  th e  cu rren t 
U .S .  civ il ju s tice  s y s tem  w ork . T he civ  il ju s t ic e  
sy s tem  is o fte n  c r it ic iz ed  fo r  b e in g  to o  cu m b e r ­
so m e  and  fo r  tak in g  to o  lon g  to r e so lv e  d isp u tes , it 
w ou ld  be fa r  w o rse  w ith ou t p ro te c tiv e  o rders.

THE DISCOVERY PR O C E SS_____________

M o s t  state co u r ts  h a v e  m o d e le d  the ir ru les o f  c iv il 
p ro ced u re  a f te r  the F ed e ra l R u le s  o f  C i v i l  P ro c e ­
dure  u sed  by th e  fed era l cou rt sy s tem . U n d e r  these 
ru les, the c o m p la in t  w h ich  in itia tes  the law su it m ay 
be d ra fted  so  b ro a d ly  that n e ith er p arty  k n o w s  the 
p rec ise  g ro u n d s  fo r  th e  law su it, o r  ind eed  w h eth er 
g rou nd s fo r  a  law su it a c tu a lly  e x is t. T h e  parlies 
learn  the fa c ts  o f  the c a s e , an d  narrow  the fo c u s  o f  
the law su it, th rough  the  d is c o v e ry  p rocess .

B e c a u s e  the p u rp ose  fo r  d is c o v e r y  is to  g a th e r  
in fo rm a tion , th e  d is c o v e r y  p ro c e s s  c a n  h a v e  a very 
w id e  sco p e . R u le  2 6 (b )  o f  the F ed e ra l R u le s  o f  
C i v i l  P ro ced u re  p ro v id e s  that the lit ig an ts  m ay  
ob ta in  from  p arties  an d  non p artie s  a lik e , no t o n ly  
in h u m a tio n  re levan t to  the law su it, but a ls o  in fo r ­
m ation  w h ich  " appears re a so n ab ly  c a lcu la te d  to 
lead  to  the d is c o v e r y  o f  a d m is s ib le  e v id e n c e .’’ 
R u le  2 6 (b ) a l lo w s  a p arty  to  ask  fo r  a lm o s t  an y  
typ e  o f  in fo rm a tio n  b a se d  o n  the a rgum en t that the 
requested  in fo rm a tio n  m ay  h e lp  the p arty  d iscov  er 
so m e th in g  that w o u ld  b e  a d m is s ib le  at trial. U n d e r  
th is  ru le , a n y  p erson ./2  e v e n  o n e  c o m p le te ly  
u n in v o lv ed  w ith  the law su it, m ay  b e  requ ired  to  
turn o v e r  a b ro ad  ran g e  o f  m a ter ia l, in c lu d in g  
p r iva te  o r p rop r ie ta ry  in fo rm a tio n . F o r  e x am p le , 
in a law su it at is in g  ou t o f  an  a c c id en t, a  cou rt ru led  
that a  new sp ap e r  m ust g iv e  a  p la in t i f f  c o p ie s  o f  the 
p ap e r ’s u n p u b lish ed  p h o tog rap h s  o f  an  a c c id en t 
scene./J
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T h e  d e s ig n  o l the cu rren t I Initod S ta le s  c iv i l  ju s t ic e  
s y s tem  requ ires that p ar lie s  he g iv en  w itle  la titude 
in the d is c o v e r y  p ro ce ss . I lie w id e  s c o p e  o f  this 
d is c o v e ry  p ro c e ss  is tem p ered  hy the d isc re tio n  o f  
the ju d g e  to  issu e  p ro te c tiv e  o rders . U u le  2 6 (c )  o l 
the F ed e ra l R u le s  o f  ( *i\il P ro ced u re  g ran ts  the 
judge au th o r ity  to  issu e  p ro te c tiv e  o rd e rs  at the 
request o f  the pet son  a sk ed  to p ro v id e  in fo rm a tio n , 
to  p rotect h im o i liei fro m  “a n n o y a n c e , e m b a ir a s s -  
m ent. o p p re s s io n , o r  u n du e  bu rden  o r  exp en se ."

W ithout protective orders, people with private 
or proprietary information to protect would 
fi^ht vigorously through every available av­
enue apainst every discovery req u e s t . The 
protracted satellite litigation that would result 
would have a devastating impact upon the 
already o verhurdened jud icia l system.

P ro te c tiv e  o rd e rs  e x is t to  e n co u rag e  p eo p le , from  
w h om  d o c u m e n ts  an d  in fo rm a tio n  a re  requested , 
to  p ro v id e  d o c u m e n ts  that th ey , b e c a u s e  o f  p r iv a cy  
o r  p rop rie ta ry  rea son s , w o u ld  o th e rw ise  h e  re lu c ­
tant to g iv e  up. In fa c t, to  en su re  th e  fr e e  e x ch a n g e  
o f  in fo rm a tio n  d u r in g  d is c o v e r y , p a r tie s  w ill o fte n  
ag ree  that s e n s it iv e  in fo rm a tio n  sh a ll b e  su b je c t to  
a p ro te c tiv e  o rder. W ith o u t p ro te c t iv e  o rders, 
p eo p le  w ith  p r iv a te  o r  p rop r ie ta ry  in fo rm a tio n  to  
p ro tect w o u ld  lig h t v ig o ro u s ly  th rou g h  e v e ry  
a v a ila b le  a v e n u e  ag a in s t e v e ry  d is c o v e r y  r e q u e s t . 
T h e  p ro trac ted  sa te llite  l it ig a tio n  that w o u ld  resu lt 
w o u ld  h a v e  a d e v a s ta t in g  im p ac t u p o n  the a lre ad y  
o ve rb u rd en ed  ju d ic ia l  sy s tem .

C o u r t s  h a v e  b een  issu in g  p ro te c tiv e  o rd e rs  at least 
s in c e  the F e d e ra l R u le s  o f  C i v i l  P ro c e d u re  e x ­
panded  the parties* right to  o b ta in , o r  “d iscover ."  
in fo rm a tio n  in p rep ara tion  fo r  trial o f  a  law su it. 
F o r  m ore  than  fo r ty  y e a r s  co u r ts  h a v e  c o n s is te n t ly  
requ ired  the  p e rso n  a sk in g  fo r  a p ro te c t iv e  o rd e r  to 
p ro v e  that there is a g o o d  rea son  fo r  Ihe p ro te c tiv e  
order.

R u le  2 6 (c )  d o e s  not p erm it the ju d g e  to  issu e  
p ro te c tiv e  o rd e rs  o n  a  w h im . R u le  2 6 (c )  requ ire s
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the p erson  req u e stin g  a p ro te c tiv e  o rd e r  to  sh o w  
that "good  cau se"  e x is ts  lo r  the is su an ce  o f  su ch  an 
o rder. T h u s . R id e  2 6 (c )  c re a te s  a p rop er  and  
p rov en  b a lan ce  b e tw een  Ihe co m p e tin g  in te rests  ol 
the lit ig an ts  to  g a in  a c c e s s  to  se n s it iv e  but im p o r ­
tant in fo rm a tio n  in then o p p o n e n ts ’ p o s se s s io n , 
an d  the in terest o f  the p erson  h o ld in g  the in fo rm a ­
tion  to p ro tect p r iv a te  o r pi ip r ic la ry  in fo rm a tio n  
from  u n au th o r iz ed  d isc lo su re  an d  d is sem in a tio n ,A l

C o u r t s  th roughou t the co u n try  h a v e  ad d re ssed  the 
typ es  o f  in fo rm a tio n  w Inch  p ar lie s  can  fo r c e  o th ers  
to  p rov id e . T h e  F ed era l F o o d  and  D ru g  A d m in ­
istra tion  has e s ta b lish ed  a s y s tem  iu w h ich  drug  
m an u fa c tu re rs  r e c e iv e  repo rts  from  d o c to r s  abou t 
p o ten tia l p atien t rea c tio n s  to d rug s, to  en ab le  d rug  
m an u fac tu re rs  to  id en tify  rare o r  u n an tic ip a ted  
reac tion s . T o  en co u rag e  d o c to r s  to  report. I D A  
m a in ta in s  that the in d iv id u a l repo rts are  c o n f id e n ­
tial an d  m ay  not be d isc lo sed . A  co u it  h as been  
a sk ed  to  d e c id e  w h e th e r  the n am es o f  reporting  
d o c to rs , a s  w e ll a s  in fo rm a tio n  abou t th e ir p atien ts , 
sh o u ld  be p ro v id ed  to in d iv id u a ls  su ing  the d rug  
m an u fa c tu re r  an d  th ereby  m ad e  a v a ila b le  to  an y  
o th e r  p l a in t i f f s  attorney./5

In th e  g ro u n d -b re ak in g  e a s e  in v o lv in g  co u r t -o r ­
d ered  lim its  on  re le a se  o f  in fo rm a tio n  p ro v id ed  
du rin g  d is c o v e r y , the U .S .  S u p re m e  C o u r t  ru led  
that a re lig io u s  g rou p 's  m em b e rsh ip  and  c o n tr ib u ­
tion  lists, p ro v id ed  to  a  n e w sp ap e r  in the c o u r se  o f  
a  c iv il  su it, w e re  no t p u b lic  in fo rm a tio n  that the 
n e w sp ap e r  c o u ld  pub lish ./6  In m a n y  law su its , the 
p l a in t i f f s  m ed ic a l reco rd s, an d  e v e n  the m ed ica l 
re c o rd s  o f  m e m b e r s  o f  the p l a in t i f f s  im m e d ia te  
fa m ily , are  p ro v id ed  to  th e  d e fen d an ts ./ ?  T h is  
in fo rm a tio n  m a y  b e  o f  in te rest to  th e  p u b lic  an d  the 
m ed ia  i f  the p la in t i f f  is a w e ll-k n o w n  in d iv id u a l, 
su ch  a s  a p ro fe s s io n a l a th le te , m o v ie  star, o r  p o l i ­
tic ian . w h ich  lead s the p la in t i f f  to  ask  f o r a  p ro te c ­
tiv e  o rd e r  lim itin g  its d is tr ib u tion .

A n o th e r  ty p e  o f  c ir cu m s ta n c e  w o u ld  b e  c r im in a l 
in v e s tig a tio n s . F o r  e x a m p le , a  cou rt re fu sed  to  
a l lo w  a p erson  co n v ic te d  o f  tam p er in g  w ith o v e r -  
th e -cou n te r  d ru g s  to  r e c e iv e  repo rts o f  s ta te  an d  
fed era l in v e s t ig a tio n s  o f  tam p er in g  ineiden ts./8

4 The Stare Facto r: A n ln v a \io n  o f  P m 'itc y
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AI LA’S P R O  I Lt IIVL sp o n so red  leg is la tion  w o u ld  he a f in a n c ia l b oo n  to
O R D E R S  C A M P A I G N  the p la in t i f f ’s  law yer . T h is  i:: o n e  o f  the rea son s

p la in t i f fs ’ a tto rn ey s  sp en d  m o n e y  to  a d v e r t is e  fo r
A T L A ' s  P u r p o s e ______________________  c lie n ts  s u ffe r in g  from  the sam e  a lle g ed  in ju ry  o r

to c o n ta c i  p eo p le  in jured  in a m ass  d isa s te r , su ch  as 
A t  its an nua l m ee tin g  in l ‘)X ‘). the A s s o c ia t io n  o f  an a irp lan e  cra sh . T h e  race  to  the c o u r th o u se  to
T r ia l L a w y e r s  o f  A m e r ic a  ( A T L A )  lau nch ed  a  represen t la rg e  nu m b ers  o f  c lie n ts  is illu s tra ted  in
n a tion a l c a m p a ig n  to  s e v e re ly  lim it the u se o f  the up su rge  o f  filin g s  a lle g in g  in ju ry  from  L -  
p ro te c tiv e  orders./*) A T L A ’s artfu l c am p a ig n  is tryp toph an , an d  the battle  o v e r  w h e th e r  s il ic o n e  
d ep ic ted  as a b attle  b e tw een  g oo d  and  ev il, T h e  g e l breast im p lan t c a s e s  w ill be tried a s  in d iv id u a l 
p la in t i f f s ’ bar. c o n su m e r  g rou ps an d  the m ed ia  c a s e s  o r  a s  c la s s  a c tio n s , an d  w h ich  a t to rn ey s  w ill 
h a v e  cast th e m se lv e s  as the "good  g u y s .” look in g  con tro l the litig a tion . T h e  leg is la tio n  p ro p o sed  by  
a fte r  Ibe h ap le ss  p u b lic  w h o m  Ihe e v il co rp o ra tio n s  A T L A  w o u ld  r e m o v e  'he o b s ta c le  that im p ed es  
are  v ic t im iz in g  by  p u rp o se fu lly  h id in g  "pub lic la w y e r s  fro m  u s in g  th e  in fo rm a t io n  o b ta in e d  
h a za rd s” from  the p u b lic  e y e . A lth o u g h  this is an  through  d is c o v e r y  in o n e  c a s e  in su b seq u en t s im i- 
a ttra c tiv e  rep resen ta tion , and  o n e  that c ap tu re s  lar ca ses , 
w id e  sy m p a th y , it is not true.

lu add ition , the A T L A - s p o n s o r e d  leg is la tion  w ou ld  
It is not the re sp o n s ib ility  o f  the p la in t i f fs ’ b ar to  a ss is t its m em b e rs  in an o th e r  area  o f  th e ir  p rac tice :
p o lic e  the c o m m u n ity  to  en su re  p u b lic  hea lth  an d  sa le s  o f  lit ig a tio n  kits. A T L A  ad v e r t is e s  “T h e
s a fe ty . T h a t  is the fu n c tio n  o f  g o v e rn m en t a g e n -  A T L A  E x c h a n g e ” w h ere , fo r  a  fee , A T L A  w ill
c ie s . I f  A T L A  w as  tru ly  co n ce rn ed  fo r  the p u b lic  fin d  a tto rn ey s  w ith  s im ila r  c a se s  ag a in s t the sa m e
w e lfa re , it w ou ld  report in fo rm a tion  it b e lie v e s  o r  s im ila r  d e fen d an ts ./ 10 A n  a tto rn ey  w h o  h as 
in d ica te s  a p u b lic  h azard  to  the ap p rop ria te  g o v e rn -  p ack ag ed  the in fo rm a tion  an d  d o cu m en ts  o b ta in ed  
inen t a g e n cy  fo r  reg u la to ry  a c tion , rather than  in a  c a se  c a n  re c e iv e  a la rg e  fe e  a s  an  " adv isor"  to  
a tta ck in g  the p roduc t o r  p rac tice  on  a  e a s e -b y -c a s c  a tto rn ey s  in v o lv e d  in s im ila r  law su its  n a tio n w id e , 
b asis . T h e  p ro te c tiv e  o rd e r  leg is la tion  w ou ld  r e m o v e  the

o b s ta c le s  that lim it the sa le  o f  litig a tion  k its. It
- -  w o u ld  a ls o  en co u rag e  a  p ro life ra tio n  o f  c o p y c a t

Since it is in the plaintiffs'counsel's host ,uw su ils  th rou g h ou t j he counlr>.
interest to obtain as many judgments as he
can in the least amount o f time,and since the  j j , e  jsju t|o n a | C a m p a i g n _________________
discovery process is Ihe most time-consum-
ing aspect oj litigation, the A IIA  -sponsored j n S p rjng 1 9 S 9 . V ir g in ia  b e c a m e  the first s ta te  to
legislation would he a financial boon to the e n a c t  p ro te c t iv e  o rd e r  leg is la tion ./ 1 1 T h e  V ir g in ia
p la in tiffs lawyer. s ta tu te  a l lo w s  a c c e s s  to  d o cu m en ts  c o v e r e d  by  a

" ' ------------------------ p rev iou s  p ro te c t iv e  o rd e r  i f  the p a ity  req u e stin g
T h e  truth u n d e r ly in g  A T L A ’s c a m p a ig n  is that a c c e s s  a g re e s  to  b e  b ou nd  b y  th e  te rm s o f  th e  o rder, 
leg is la tion  restr ic ting  the u se  o f  p ro te c tiv e  o rders  S o o n  a fte r  the en a c tm en t o f  the V irg in ia  b ill, idea* 
w o u ld  f in a n c ia lly  b en e fit  A T L A ’ s m em b ers . T h e  tica l b ills  b eg an  ap p ea r in g  in o th e r  sta te s. A T L A ’ s 
p la in t i f fs ’ b ar w o rk s  a lm o s t e x c lu s iv e ly  on  e o n tin -  m o tiv a t io n s  w ere  e a s ily  d isc e rn ib le  from  these  
g e n e y  fe e s , w h ere  th e  p la in t i f f ’s  law  ye r  r e c e iv e s  a su b seq u en t b ills , an d  the b ills  w ere  e a s i ly  d e fe a ted , 
p e rcen tag e  o f  h is c l ie n t ’ s aw ard . S in c e  it is in the T h e  A T L A  c a m p a ig n  th en  un derw en t a  inetam or*  
p la in tiffs '  c o u n se l' s  best in terest to  o b ta in  a s  phosis . 
m an y  ju d g m e n ts  a s  be c an  in the least am o u n t o f
tim e , an d  s in ce  the d is c o v e ry  p ro ce ss  is the m o s t In Sp r ing  !*)*)(). F lo r id a  en a c te d  a hi 11 that w en t in to  
t im e -c o n su m in g  a sp e c t  o f  litig a tion , the A T L A -  e f fe c t  on  Ju ly  I . I ‘)* )l./ I2  T h e  F lo r id a  sta tu te
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p roh ib its  p ro te c t iv e  o rde rs  that h ave  the p u rp o se  or 
e f fe c t  o f  c o n c e a l in g  a p u b lic  h azard  o r  in fo rm a tio n  
w h ich  "nitty he u se fu l lo  m em b ers  o f  the p u b lic  in 
p ro te c tin g  th e m se lv e s  fro m  in ju ry  w h ich  m a y  re­
sult from  a p u b lic  hazard ."

H ie  F lo r id a  leg is la tion  p ro v ed  to he a b rillian t 
s tra tegy . A T L A  g a in ed  a ll ie s  from  the c o n su m e r  
g ro u p s  an d  the m ed ia . P ro te c tiv e  o rde rs  w ere  
d u b b ed  " secrecy  a g re em en ts  " In I9 9  I . p ro te c tiv e  
o rd e r  le g is la tio n , m o s tly  “p u b lic  hazard"  h ills 
s im ila r  to  F lo r id a 's , w a s  in troduced  in tw e n ty - 
s e v e n  sta te s . A l l  w ere  d e fe a ted , hut s o m e  o n ly  
a fte r  h a rd -fo u g h t le g is la t iv e  b a ttle s , an d  o n e  a l t e r a  
g o v e rn o r 's  ve to . A  s im ila r  b attle  is u n d e rw ay  
d u rin g  the 1992 le g is la tiv e  se ss ion .

THE DELETERIOUS EFFECT OF 
LEGISLATION TO LIMIT 

PROTECTIVE ORDERS

N o te d  H a rv a rd  U n iv e r s i ty  L a w  P ro fe s so r  A r th u r  
M i l l e r  h ig h lig h ted  an im p ortan t a sp e c t o f  le g is la ­
tion  lim itin g  p ro te c tiv e  o rd e rs  w h en  he s ta ted  b e ­
fo re  the U n i te d  S ta le s  C o n g r e s s :

A legal system that does not recognize the 
right to keep private matters private would 
he..dikely to lead to deleterious conse­
quences— the evil o f an Onvellian society 
where hig brother knows all. Although that 
might not he the result the proponents o f  
public access have in mind, unfettered 
authority to collect and disseminate private 
information through the judicial process 
can. without doubt, lead to that t m il  13

P ro fe s s o r  M i l l e r  w ent o n  \> ex p la in  that th e  U .S .  
lega l s y s te m  r e c o g n iz e s  a  lim ited  pu b lic  right o f  
a c c e s s  to  in fo rm a tio n  u sed  in th e  cou rts  to  a llow  the 
p u b lic  to  m o n ito r  the fu n c tio n in g  o l o u r  ju d ic ia l  
s y s tem , but th is lim ited  right d o e s  not e x te n d  to 
a c c e s s  to  p r iv a te  in fo rm a tio n  ab ou t p r iv a te  ind i- 
\ id u a ls  o r  o rg a n iz a t io n s  in v o lv e d  in c iv i l  l i t ig a ­
tion . P ro fe s s o r  M i l l e r ’ s s ta tem en t g o e - to  th e  heart 
o f  th e  p ro te c tiv e  o rd e r  co n tro v e r s y

D is c o v e r y  p ro c eed in g s  are d is tin c t from  tria ls, but 
p ro te c tiv e  o rd e r  leg is la tion , p articu la r ly  "pub lic 
hazard"  b ills, fa ils  to  re co g n ize  th is d is tin c tion . 
" Pub lic  hazard"  b ills  w ou ld  p roh ib it the cou rt from  
issu in g  p ro te c tiv e  o rde rs  to  p reven t pu b lic  a c c e s s  
to  a n y  in fo rm a tio n  re la ting  to  a "public hazard ."  
T h is  p roh ib ition  w o u ld  ap p ly  to  all d o cu m en ts , 
in c lu d in g  d o c u m e n ts  g iv e n  to  e ith e r  party  du ring  
Ihe in v e s tig a tiv e  p h ase  o f  the law  suit an d  se tt le ­
m ent ag reem en ts , as w e ll as  co u r t record s.

O f t e n  in fo rm a tion  e x ch a n g e d  du rin g  d is c o v e r y  is 
frag m en ta ry , and . taken  ou t o f  co n te x t, can  be 
m is le ad in g . E v id e n c e  ad m itted  at trial is g o v e rn e d  
b y  stric t ru les that requ ire the e v id e n c e  to  b e  bo th  
re le v an t an d  re liab le . I f  a ju d g e  r e fu se s  to  ad m it 
e v id e n c e  at trial, it is b e c au se  the court f in d s  the 
in fo rm a tio n  irre levan t to  the issu e  in d isp u te , u n re ­
liab le . o r  rep e titiv e  o f  in fo rm a tio n  a lre ad y  p re ­
sen ted . M u c h  o f  the in fo rm a tio n  e x ch a n g e d  d u r ­
ing  d is c o v e r y  fits  in to  the "unreliable" c a te g o ry . 
V e t .  th is is  p re c ise ly  the in fo rm a tio n  that the p ro p o ­
nen ts o f  “p u b lic  hazard"  b i l l s  w ant d is sem in a ted  to  
the p u b lic .

Fu rth er , in th e se  b ills  the term  "pub lic hazard"  is 
so  b ro ad ly  d e fin e d  that the m ere  a lle g a tio n  that a 
p rod u c t has c a u se d  injury w o u ld  b e  su ff ic ie n t  to 
b ring  the p rod uc t w ith in  the d e fin it io n . In cr im in a l 
law . th is w o u ld  b e  the e q u iv a len t o f  h o ld in g  the 
a c c u s e d  g u ilty  un til p rov en  in n ocen t. N e v e r th e ­
less . p rop o n en ts  o f  "pub lic h a za rd ” b ills  w o u ld  
h a v e  the p u b lic  b e lie s  .* that a l le g a tio n s  o f  h arm , 
c o u p le d  w ith the frag m en ta ry  p ie c e s  o f  in fo rm a ­
tion  e x ch a n g e d  du rin g  d is c o v e ry , p ro v id e  s u f f i ­
c ien t p r o o f  that a p u b lic  h azard  e x is ts .

P ro p o n en ts  o f  " pub lic  hazard"  b ills  portray th e m ­
se lv e s  a s  the d e fe n d e r s  o f  p u b lic  h ea lth  an d  s a fe t y . 
T h ey  are w ron g . It is the fu n c tio n  o l the g o v e rn ­
m en t ag en c ie s  to  p reven t p rod u c ts  an d  p ra c tic e s  
fro m  ha rm in g  th e  p u b lic . Fu rth er, p io p o n e n ts  o l 
" pub lic  hazard"  b ills  b e lie v e  they sh ou ld  be the 
o n e s  to  d e c id e  w hat in fo rm a tio n  e x ch a n g e d  du rin g  
lit ig a tio n  sh o u ld  l*o d is se m in a ted  to  the p ub lic . 
H o w e v e r ,  s o c ie ty  h a s  g iv e n  ju d g e s  the duty to  
m a k e  that d ec is io n .
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T h e  judge* is llie o n ly  im partia l p artic ip an t in the 
litig a tion , an d  he o r sh e  is in the best p o s it io n  to  
d e te rm in e  w h eth er in fo rm a tio n  re la ting  to  p ub lic  
health  and  s a fe ty  is b e in g  h idden  under the g u is e  o f  
a p ro te c tiv e  order. I f  the ju d g e  su b seq u en tly  learn s 
that the in fo rm a tion  su b ject to  a p ro te c tiv e  o rd e r  
in d ica te s  that a d an g e r  to  the p u b lic  e x is ts , the 
judge can  m o d ify  the p ro te c tiv e  o rde r  an d  re le a se  
the in fo rm a tion  to the p ub lic . A s  Ju stice  H o lm e s  
sta ted  ea r lie r  in th is cen tu ry .

...till’ judytc wlia tries this ease will know 
the seereis. anti if in his opinion and dis­
cretion it should he advisable and neces­
sary to lake in others, nothing shall pre­
vent his doiny• so./14

O v e r  the y e a rs  that it h as taken  to  d e v e lo p  o u r  
curren t c iv il  ju s t ic e  sy s tem , co u rts  h a v e  lea rn ed  to  
b a lan ce  the c o m p e tin g  in terests  o f  ad v e rse  p artie s  
in litig a tion . U n d e rc u r r e n t  law . th e  ju d g e  has the 
d isc re tion  to  w e ig h  all the co m p e tin g  fa c to rs  an d  to 
a c t in the p u b lic 's  best in terest. It is a s y s te m  that 
w ork s, an d  it is a sy s tem  that sh ou ld  b e  re ta in ed .

□  □ □

This edition o f The State Tact o r was written under 
the auspices o f the ALEC Civil Justice Task Force, 
and edited hy Matthew llordonaro, Legislative 
Director o f the Civil Justice Task Force. For 
further information, call 12021 S47-JM6.
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