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COMMON LAW OR FIRST AMENDMENT RIGHT OF
ACCESS TO SEALED SETTLEMENT
AGREEMENTS

CIlIl KVI, 1 YNNI. ('OON

HPNE Kiel 11 1'0 seal settlement agreements is a vilal
* lone in negotiations.” Parlies may wish lo avoid puli*
liciiy and si.mdal and lo protect their privacy.* In prod-
uels lialiililv «as« s or mass lons, such as airplane crashes,
panie.s ni.iv waul lo prevent oilier potential plainiills from
using iuloimillion Tliom one particular case iu oilier
cases.1 Iiilies leel iliis isjustified hccausc one claim nny
he ile.uly well-grounded or clearly invalid, and il may or
m;i\ nol lie iclevanl lo other potential plainiills’ claims.
I*eihaps llie pariictilar lawyer handling one plainlill’s case
was eitliei very good or very poor at unearthing evidence
heloie ilii- seiilemenl." Others may agree to sealing lo
ohiaiu an imieased seiilemenl. For whatever reason, lIlie

o Vfindm mill * .iml .in mnp.mying lexi Tor a tliw union nl ilir vjliic nl
rniinn.il#i* M'liltnn iii .iihl <emfi.l. fiii.tlily in tninr r.ito

" .Vr iM., Mono .ipolit SLil K tiiliunr (’« v, Siliiniuilirr, 3152 NW 24 |*7
(Mimi IOHIo (ill iowiti)* thr Liiiiilm\* riglili to keep Hlirir gtirf .mil fni.iiii i.il .ill.ms
liiivii* lo M.ilim: I'.im »1411 oiil.inrn1 aprrrniciilt). Our .ulidr, SUIl limihili
Slalln ne/mar. 1Fffntnhnl. 1itit M-tn.il ollirr ir.iimit foi irating moult: "1lir m
url W.nminl il ilir Liwtmlt, an Wiling lo plainlifth lawyrn, moil (iripirnlly
timn mil .nititiplv lo .itnnl |>ri<oiul rnili.iii.mmriil or ptolrttion.tl ilior|mlr.
lo ili’.<nm.igr .iit.lii.nii.il Unroiil', m lo torrrr laigr irtlirinnilt fiom ili Iriul.mit
inirliiiii Im ioiiliitriili.ilily.” 1jll.it Mnmiiig New*. Nov. 22. 111S7, L IA. ml S

¢ A.-m/in huh \ MI-PH. T11 1211 jiiil accompanying trxl Tin rumple nl i.imt
ill iilmi; noli Ln t\ n| u.ilnl Millrmrill* ill pnolnclt li.iliilny Hr m.itt loll i.mt

tniiir eliviioiiimi. liriwiiii trillnoi nit anil t< iccnnlt. .mil ilir orirttiiy nl
miiliili uli.iliit 01 mitlrioiiilt
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ri(*lil id »oa! settlement records is frequently mici.il.” Vet,
the right lo seal records is nol absolute. lu fart, die tight
may lie largely illusory and uncertain, and is olicn die

subject ol abuse."

Despite die value ol sealing settlements, liowevei, ac-
cess is often desirable iu ceitain situations. For example,
iU institutional rel'miii litigation mkli as iu civil lights ot
employment situations v/liete absent patties ate poten-
tially allec ted by die outcome of a suit, sealing ol <onsvnt
decrees or settlements is arguably improper ami lull ac-
cess should be accorded.7 Addressing (lie recent nototi-
ely ol die access issue to everything liom settlements to
sealed discovery dotimiculs, one article notes dial ""|ljoi

*Stt, t)e, Iilinioi v. N-w Volk. 779 7.1 Hiil (7.1 Cir. I'IHS) (w.ihnul ...t.t<
imill p.iilkipaliun ..ini pimuitr nl imihih-nliality, n-eilrnmii would m ».i lot.
miUlliil). 1oi lihtdjttinu nt Hibnirti. ter m/miiniri 117 Iml

% Sa infianolri I'l.mil I'll .mil attmnpaiiyitig Ir>1 Im a ilixut.im. nl [inli-iili.il
piohlc mt iii itgln nl aiu-tt.atrs Aii invrtlig.'lioil in !).ill.it, Icii.it, Im ci>.iiiilil<s
liicalnl ili.it tmiilt li.nl x.ilnl eighty oitct <Irt|»ilr llie- f.ut ilirir wn<- no luim.il
dilltl oiileft .Iithnii/iiig ihi ti-aliiigi Stt Dallat Mmnillg Ni-wv Nuv ‘‘J, 19H7. at
7IA. ml. 1 [Ilir papci liiirivii'Wi.l a Male ilitliid .null jmlg.-, [.i.l[;t |nIm M.u
t)ticu." Lrlwrcn piilgrt .iii.l lavmril lawyrrt 1d  I'mlliri, at Jmlgr Moduli
tLUC.I p.illirt waive Ilirii Jiiiv.uyimi.rint winu lli<y hring ilirii linpul.t inln lit.

cut. -1 At a meant nl muiinlliug tuil. .iliuir, Jti.lj;*- M.utli.ill itmr.] gui.hiuirt
ami (mm .lllien tor all llie .litiii. i .mill jmlg.-t tu utr ill llit- lullin® when |iailit-t
tr>|lirtl a tt-.iliiik. hi al 7SA. oil. 7 Srvi-i.il uinnllit lairt. |ml|;c M.utli.ill a.lo|>Ir.|
a "gm.il tante" MamlLilil Im |..iilirt I» inrrl il lHicy ilrtilc Inrinse ii .m.It, lutr.]
tin ill. f.uiiuinn taw tight nl anew. Dallat Mmning Nrwt, Aug. 17. I'lKH, ,.| “HA

M So™ imiitd 1 lingaliny: ihe /no Sum Cam/ the Iffrti * Iniitutiauul lirjuim hill
Kalian mi /Ihtml I'mtin, lit. On L. kev. VIl (11H7) (liunsting intlitulimial irtniui
IniK-*1»>il anil ilt allril mi Iliii.l pallies) IlIn-ailiilr rxplaiut that "|ijiltlilulinli.il
t.-fotiu tatft aim in ictlinilnic .main unilt nl tmirly. In tn doing. lltcti- i.itr.
Allro ditliimiont ami imlivi.In.ilt tli.it air nut I>rl»ir llie tmul. (aunts, imniiirti
L.ilmt .uni |M.liiii i.iut li.itc ih.nIm c expressed .mirrin tint ilir nghls ..I tin- at.

Liiltttt. I'me. K. linn, Mailin t Unit, G&»1 7.1 1777 (.ill Cir. MIHI), .Smillirm
Mrlhnditl luiveitity Attmiaiinn nl Wuiuoi law Slu.Irnlt v. Wynne K |.illr, 599
171 707 (rlli Cit. 1970) (lwn telale.l catct mi .litditniual-.iy lining pia.lint
wlii.t. n-t1Z 1 mi llie tlipul.ilimi Iliat all mairtialt irtnaiii .uninlruli.il Im a t|.eo

liol Line [h-H.hI).
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;i niuuhci ol yeat.s nobody thought much about secrecy or
about thud p.iities who were not litigants .... Now we
see mote comciu lot the public interest and a tecoguition
th.it some iuses allect a lot of people and not just the pat -
tics.'""" \uoihc-i ;iitide cites not only abuses of sealing
and pioiiciive oiders but the emetging device Im com-
plete- wiihdi.iu.il ol all the papers and documents ol a t asc-
iimn du- h imd "leaving no trace (bill die lawsuit evet ex-
isted" and giving die patties the ultimate protec lion scal-
ing o1dels do not." Especially prevalent iu products
li.ibilit\ cases or mass accidents, such practices prevent
"m tin iush to secrecy ... the early warning signals about
tb le etive- pioduc is or iliif.‘slinnahlc conduct 11bill | emc-ige
(lining open cmill pioceediugs. Thus, thc- practice
ma\ pievent the public and slate review boards limn ir-
cc i\iug notice- ol malpractice or unprofessional conduct
cases with the lesull that a psychologist or doc tor sued,
pel baps iepeaiedly, continues in a thriving practice."”

I lie Supie-tin- Omut lias recently decided several cases
dealing with die public's tight of access to criminal dials

« sht'ldd I Tunit An/* Sfiltli, Nsi’l 1.), Vol. 1l Nu & 1, 77 (0.1. 7, UHH)
(>li-.iittini* i.-.0il ,i..rtt i.tx-t ..nil [iiut)l(‘iut llicy orate) (.piolmg (anuish 1
I li.... I nlil. T'ulli. Cili/.-n liligaiinu (if.nip).

- Siiint Ituh. Ihde Italiani, ILilLit Tuurt Hn.il.l. Oil. 21, UIHH. .it A-l. A IH
IIn .mi. . Inn il»- lollutvilig ptaili.rt .it ic.itunt fur ihr ahutc win.li irtulit in
"tin. ' Lm pinininc mil.lt. nrgnli.ik'I trlllrmrmt tripming terreiy in ex-
diihi< ni iixiii- ninn.-y, tealing m.Irit, and withdrawal m.Iro. Id ai A-IH, oil.
7 1 tlint...nL pnlrmol ||iu>lill mil only li.it INrepeat rx.ul wmk ilunr 1i) |. itl
ISLiixtlilIniliniiii-Jiuiil 11.- »aie, liul may nrvn irlalr an injiuy In an i-vrnl m have
ai|.->[ioi. ta.umiii'. in I'li v.m ill. liann limn ocruirmg. AiKu.ilLly. iliit it mil an
i lit. n ni all....ilurn u] vmii-iy't irtmnrri.

Id a A IH..nt 1 A*Ilil-aili.lc suggests:
In k*al and Ir.t.ial inuillivutri iniitt ilir (nil,-liy, Hicir air innli-
I*m. Il milnt in liumli. .It of rjtn llial all-ge tafriy |itnhlrmt
wuh ttul.iy used [n.ulu.lt ami lacililic’. Kvriy .lay, tmnrmir gelt
ml.ia.ai. lakrv a iliuk tr.-t a.l.ulur nr wakrt up nrai a Lixk tilr
Hinliriln\ h.in il.- tulip-. 1 u| a lawtuii i.ivrrr.1 hy a .milulrntialiiy

Id

*Idal AIH ml 11 Smnrjmlgrt may Ik- irluflaul In glLilll scaling m.Irit
Iki.ium nlil..- tigi.il  ti pulili. iutrirtlt, mirjmlgr waling lhal "|w|hru pailin
liligai.-, ilu vie uxug a piihli. piikCft." Id al oil. S (ipiiiliug JmIgr Ixmi.uil
Itiam iu ..I iln- Wathiilginn IX!. Supriim (aiuil).
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tiik 1 criminal records.17 1 lig*source of Ilie public's right ol
access to hoili llie iiial and records in civil cases, liowevei,
is uneeilain.1* Presently, two liases exist lor poienii.il ac
(ess lo courl molds, including settlement agieenieuls
Some courts liud a public rigid of access in die litsi
amendment, others underdie common law light of ai
less " Kven among courts basing decisions solelyon die
<niiminn law right of a<(ess, however, dillereni es ol opin
ion exist as lo the piopcr standard olreview and ihr
proper tcsi for giauling a leipiest to seal 0! wunseal
materials.

I he focus ol ibis comment is tin* public's light ol ai cess
10 sealed civil settlement agreements which were dis
cussed iu open court ni liled with die com 1, thus formally

1 Sir l'it'si-h]ili-i],iiie (I<i. v. Snpnim (.mill, 1HI S, (il. 27.15 (I(IHIi) (.11. |>
Nl n<Iriiit pimreiling), I'lrssknlciprisr On v. Supi-iinr Omni, lot 1II'S
MU (I'IH1) (allowing anni In (nil (lire ill 1111111LiJl pim.-idiug); Olnlit- Nrwsp.i
[h'] On v SiiM1Imi Omni. -I*7 U.S. 590 (10H2) (.urcn in 011111111 tii.0). Killl
liininl Nrwsp.ipns. Hir.\ VI Kti.i. 1 IHU.S. (IMHO) (pulilii nuns in mlitliliLdl
1L tiinler ilir til(i aiiiitiiiliin ill). 1t aiminfia nnlrs 70.S1 .mil .itLi»in|i.iii>nif; irn
Im 1 disinssioii nl Huhmmut Nnnpafni

' Vr/n.r Rrpmins Comm fm I-ircdnuinl ilir I'irO, 77S F.2.1 1125 (DO OQil
w85) In Ir llrlmiirn disiussrs Iit- dillrmicrs hrlwrru livil .mil iiiiiiin.il liials.
In<-iii Il .uni m il in.iirii.il. .nnl m ini in rutim .nnlirroiili. hi a' 1SSH-1S1I,nr
nha Minnta/min Si.it U Inhutu, 192 N.W 2d .it 20500 01<! lining On- many L.nmu
.mil innrilaiillm whiili imin- inln play in liylil nl access tairi »i iln-y irlalr In
mat In.llrlilll ami Inal in onls m rviilrnir, sre Mali 111, Myth ami lInihly in I'min
m r Onlrt liligaiion, (ill (anon 11. 1. Rev 1 (I0HS). 1 tin/in nnlrs 2.10 2MI

* (impair Nilmim, 770 1.2d H,I («asc irsimg nil tanniinn law liglil nl .incn
ami (mllirt srp.uaiing uiigiil.il sr.iling limn lalrr unsealing) wilh Wilson v. Amen
inn Mninn (imp., 759 1 2d LMH (I illi Oil. IOHP) (adopting .1 fit'i atin-mliiirnt
it.nnl.nd In jtnltly rloiinr Ini ptndiKli tialiilily irlllrinrnl lenling nipinl) I.n a
iliituiiinn nl irtr and nllici iclalrd i.nci srrin/fmnnlri H1.203 Annltn t isiin-
11 iln-ilillririnr Itrlwrrn pri lii.il, nnnpulilic and rvnlrnliaiy inalriialt. dinusicd
al injm nnlrs 120-123, 210.230 and 1L nmpanying irxl. Snilrimni .igircinenis
air similar in pirliial inairii.ili lircaiiir iln-y air "piivale" innltaili ir.nlinl mlli
nn couil nl pulilii tiipnviiinii in liinsi rases. SrrSi-.illlr 1itiu-sOn. 1 Klnnrli.iii,
11)7 US. 20. 32-11. (WHI); In ir Ittfmint, 771 1-.2.1 al 1331-37.

* Srr llauli nl Am. Nal'l Innl v. lInlcl Killrnliniiic Ainu., HM I 2d 110 (3d
Oir. WHO) (ilitagirrmrni liclwem ilu- majmiiy and ilissrul .11 tu ilir pinprr slate

nitrd, 730 S.W.Vd IHB (lex. T'HIi) (aplii-llalr drriiinn split un rrin-aiiug m haw,
milisc-tfiit-iilly vaialrd (nt Lnl nl jiuisdii linn).

COMMENTS

hemming part ol the court's records."" Access cases raise
sev( tal issues under either a (irsl aitieudmenl or conunon
law basis, cai h app.ueiilly with no “clear" answer, sin h as
the dillcicmc belween access lo courl records versus ac-
cess in die dial itselfi7and the (inference between grant-
ing die oiigiual seal and later attempts by a Iliiid parly lo
unseal the agieemenl."" Also, (he issue of how much
weight imills should give lo the value ofencouraging sct-
tlincuts in die various balancing tests used in determin-
ing a light ol atcess arises.2’ The comment addresses die
(iist amendment light of access, followed by a discussion
ol die common law right and the value of encouraging
seidemenis. finally, the comment discusses potential so-
lutions sug?ested b?/ authorities for solving tin* access di-
lemma uutil a i(inclusive answer comes.

1 sir mini m.1Iri 1M, W1, 210 230, and .iicompanying trxl Im a dm union nl
(In linn- nl wlitllui tiling an .igiretlirill will, a cnnrl ili.ii.gci On- nalutr nl ilu-
iiiai. 11at In1aim- a <01111 may n-ty un ilir nalrli.ll in forming in judgnunl. Sonic

......... lion unlitair Hlial il 1 mint duct ic-ly on malcilll. die pnlili.'i in-cd Im
un sy lln in Lso 1LY ilu- pulilii ran lolly liiuU-ritand ilu- judo i.: drliriinin.ilion
pil-pi 1 li.ims Im dclriniiiinig .1 liglil o( acini In lualrll.1l)

' So infiii 1iln 20 Il and aiionip.iuyiug Irxl Tor a diiotinuii nl ilu- ilillri-
mu ur,ihii Inii HfmInt, 773 1I'2d al 1331 (diilingniihiug lu-lwrrn a<rru lu
til--ids .md aim i In liiali), Note, Thr Common law lhghl In InifmtlainUjfyJiulnial
linmili In I niiinn m On (iimnn, Ifi (L.v 1. Rrv. 051), 0D1-02 (IDH2) (noting ilir
Sup.run- Cuiim'i iliitmi linn Inlwrcn a tight <d.men tn liiali and inmdi)
limosMiii: Mus iisiu-, Iamils apply irvrial f.uims in ihr taiintis li.il.miing Inlt
mrd fit. di irimuunR W’ rlliri a light ol aicm rxiili in a p.m..olll tasr. Ilir
tuims ,mnr, linttnri. in 1tuin.il accni case*. ST, rg , liihmnml Mmtfuifini. 11H
ICS 11 555 11111, .11l addilioual isstir iu liglil of .mess cam is wlu-ilirr lIn-ir
(1LInis apply rifii.illy lo mil pinccdingi. For a diirmsinu nftins issue, srr Cali-
nrll (@* v IH-'mpi.ilr. 113 ICS. 108, 3H0-87 it. 15 (11)79) (discussing ilir applna-

In linhinnnil Aiinfmfint nml flrjnml, 10 1. . C K-C 1,  R»v. 115 (WHI) (in-
drplli .mallsis ol ilu- Culms pirsrulnl ill ilir lluhmanti S'rwiftnfmi case and ilu ii
appliiaiuiii 10 mil liials).

«sr. ;. Inan Itn.ihl, 727 SW.2d a1 933 (drnumslialiiig ilir vaiious vn-wi
ti.iilly liy .null isimg ilu- majoiily, cum lining and dissruling opinions and dis-
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I. First Amendment Right or Access
to Civil. Court Records

Tht* .Supreme Couil li.is not directly decided whether ;i
first amendment rif*hl to attend ;i civil proceeding exists.""
lu Rir/nnoud Newspapers, hie. v. Virginia?x however, the
Coun held llmt ilu* Insl amendment grants (lie public a
liglil lo allend criminal proceedings/' Thus, in ordei to
dose a criminal case, a parly imisi show "an overriding
interest based on findings lliat closure is essential lo pre-
serve higher values and is narrowly tailored lo serve lhal
interest.""'1

The Richmond New\popns Courl adopted a two prong
historical/functional lesi, based on ihe historical open-
ness and importance of criminal proceedings and die
funcii mal value nf openness to a democratic govern-
ment."1 The Courl listed several values advanced by

* Srr llirhmond A'/wi/ki/irf). 11K U.S. al SHO 1i.17 (holing dial tlIC tav- dill mil
aitiwn die tpiciliun Tutiml ui.ili ximr dir ionc wax nnl lain-il); Fciun-i A Entry,
iii/iiu mile IH. j1 -115 (ilimiimiii*® ilir t-xIrimun ol lluhmtmd Snfi/Mi/ini in litil

pinccriliiigx).
i tIH U.S. 5tli (IfIHO) (jiliiialiiy ofiini»ii). In lluhmond Nnrtpofirn, ilir pinx
inught in vacate an older «lining a iminlrt lii.il. Id al icO. Ilie iii.il inini jinlgi-

InId dial. lictaiiu- tlir lii.it wai die finnlli rii.il for die dclriid.nil, laiilimi wax
ni‘inviiy in orilrr In pli-vrilt dir jinno lin n liraiing (IrLiili otllxuli- iln- iniiit
nniin. Id ai 501.

e LI ai SHO. Ilir (aunt nainl dial die "1-iiM Amoiditienl gii.u.i rx nl
xprcch and prc-w. Mantling alone, |nnliiliii gnvcinmrnt limn ... timing
coiitllontn ilemtx nliidi Itad long lirrn njirn In llie pulilii al die time dial Ann ml
menl wat ailopieil.” Id al 570. Mmenvet, die lint aiiiendmrm iniptn nl> iripiiirx
aircu in auurc die pulilic't liglil in gadu-r informalinn. Id. al 575-7I» [lie Caiuil
explained lliat ”|l|lie explicit, guaianlred liglilx lo ‘|>e.il and In piildidi inniern
iug wli.it lakes pl.nc al a mal would love muili meaning il access In nli« i»e du-
Ilial could, as il was here, Iu* Turrctmed ailiitiarily." Id al 570-77. |mim- Kcliu
cpiisl, however, in die dissent, i-xpirxxly rejecleil a pulilic right of access umlei iln
fust an fourtc-endi aniemluu ills as long as die parlies and die judge agirt in iln
sure. Id al Mil-(Hi

a \,r hn\Entnpri\t Co. -Kit 11 S. al MO (cl isiitg nf ciiniui.il sou due pintreel
ing); (dot* AVU'i/*i/Mt, -IS7 U.S. al 1i0ti-1i07. 1lie (ilobf \ mitf*il*ri t.nI11l held lliat in
a miinnu.il case a p uly musl show an iltl|*oilanl guv. iiiuirin.il inleieM and dial m.
h ss reMiiclive means sisls In pinlecl Ilial ililrrrsl In juslily i Insure nl riihri iln
llial tn leccuds. $57 U.S. al IHHi 117.

« Uuhnnud AVi.-/«i/%ii. 1IH 11 S ai 51*1-78; iff ASoPuhliikrr Indus . Im v On
lien. 7.33 F.2il IHV.I hid On. I'IH-U (iliuiixiing die l.n mis and using ihi-iwn pmtig
test in ,i drcitiuti esicriduig Ilie Insr ameudmeiil light nf.mess In mil pi-ueril

COMMENTS 31l

open liials."" These im hide: increasing (he public’s confi-
dent e iu ilir judicial system; enhancing the quality of die
system by subjecting proceedings to public view; increas-
ing public iuloimaiion about important social issues; and
cdmaling die public about how (he judicial system oper-
ates.™ Il these historical and functional values of open-
ness outweigh die particular parties’ benefits (rom
dosiiie, sealing is improper.*'7

I his first amendmenl balancing lest, requiring a strong
showing lo prevent access, is iu fact very similar lo die
common law light of access balaming lest. Under die
common law lest, each case is similarly decided on a bal-
ancing ol die (ascs's particular facts and circumstances,
hui wilh a lesser showing required to restrain access.** Iu
I;ti I. (ourls use die same reasons, such as increasing pub-
lic (onlideuce in the judiciary, as balancing factors under
both lesls."

Alter Riithmnnd Newspapers, several courts extended die
lirsi amendmenl light ol access to civil proceedings using
die histoiical/fnm lional lest.1' From (his extension,
some ((mils I'm(her held that a first amendment liglil of
access lo civil (otirl records exists, including settlement
agicements filed wilh a courl under seal. 1l

ingx) lin ,iilninxxinn nl hddiiin Induiliui ire inta nnlrs -18-50 .uni airumjMiiy-
ing um

o Ifiihmmid .Wiin/M/rri, -MH U.S. ai 5f*4-78.

* |d

‘mld

|-V, Nixini v. Willnri Cniimimmalium, Int., -115 U.S. 58*1 (1078).

" \n 1L:.iVinm. -IHi U S Il fiodi Minnmfxdu Shir (J Tribure. 3112 N W 2(L.il 202-
03 (iliu nixing h.il.iiur mil vninr of farloo inulrr common law text)

*-.v,, Wilmiii V Anninan Mnimt Canp , 759 F.2d 1568 (IIIliC.ii I0OHS) While
IIt/mn ihil uoi ixpiexvly adopt a liol amendment h.ni(. ihe iiuiil illil adopt the
inoi.iMil vi.mil.ml nl piiHil neirxxary in firM amciuhncnl rain in juxnly rloxntr.
llinx, iln-1.mii leipnieil dcinunxltaiiiui nl an iiiipoii.uil inlrti-M ax a xiiiil pie-
li-ipnxili in ii -imii-il ai(m In iiilniiii.iliiiii /,/ al LA70. irr t/in 1uldnkrt Win .
733 1 -M ,n |070 71, In ir (iiiiliiirulil N1 Srr. lilig . 723 1 2d 1302 (7lh (ii
|1?|§1)) IL.>mii A With uiixnn luliartn Coin v. MO, 710 F2d 111*5 (lith In
ilH't

* W m/m in-0 x 32 1INIInl xiiiur nl Ilie (am rilrnihng j light in mm1 hi nulx
IIn 11.mix. hniinii, ilnllint ilium™> ThrihIfciruirt tniwrril till-light nl aurxx In
Oialx Ithe tight nl .iiirxx in innnli, whiili ii a Irgilimair ipintmu pntruti.illy
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A. Extension nfthr Richmond Newspapers 'Jest to Non-
Settlement Materials

One of 1if (iisi eases tn extend the lust amendment
right nf access to civil records was Illtown & Williamson To
baeco Corp. v. ETC.Vi In Drown & Williamson, the Public (il-
i/en Health “esearch Group, desiring to pnhlish
iufotination in Federal Trade Commission (FTC) re| oris
regarding tar levels in Brown & Williamson’s eigaietles,
intervened iu a suit lo modify an order sealing reports
Brown Sc Williamson submitted to the FTC.r> The citi-
zen’s group asserted three bases for its right of access: the
Freedom of Information At a common law right of ac -
cess, and the first amendment.51 The Drown (sf Williamson
court, using the Riihmond Newspapers historical/functional
test, held (hat a first amendment right to the documents

alfcrling a ili-Iciininalinii nl 11it? am-** iwnc. Stt In it tttpailm, ITS I- il al 1SSI;
Itie lailili.iMcr llcnintial, Int. v. Willi*, 170 So. 2d 807, 871-72 (I Li I'7!H
(Iminimg "in ilu- ililli-irm i * liciivrni i luting a nial anil i loving ct-unilv ami Innl
un; cm ticcl aim-ndmrni liglil allowing a rntiil in uinc.il it-innl* wiiii li li.nt- lit-t n
[iiti]ii ily vc-alnl); Nnlr, m/n.i null- 17, al fit)l (noting llie ilillt it-nti- and llial |mlilu
m int it lillillril tilt-ly liy iln- liglil In allrml a Ifi.tl). Init llYmilnx Mali-il 11i.il tin-
lutt aiucinliucill doc* uni rn-aii- a right nf artcs* lo (itil nialt. "nmrli Ire* in
771 1 2d al 1311

« 710 P.2d ai II**

o LI al IKill. Iho ginttli wat a nun-profil organization cng.igi-1 in ii ti uili
and |nilili(alioii nl hoallli and tali ly inliirinatiun. 1it 1In-letiiuiill. Itinwn k Wit
li.initnu, wat a iigareili- ni.iuluaiiurrr wliutr lar h-vt-It wt-ir iinrlci uiu-Higatimi
liy ill-* I ie: allrr tin- FI'C ircnvnl rnmljilain(* alli-ging llial ilir 1 IC"'t irtlim;
lilaiutifl't figairiii-t. hi ai 1lOx. llmt, [iulitir luallli wat [>iiliniially aiUt-itrli
nitre I-d. hi Ain t ilt-Irimining llio ictl irtnlit wrio intuin-il, ilir 110 [iiujinn .1
lu [iiiMith ilir inlniinaliun, al wlucli [iuiul IImwii k Willi iiiimiii tnii]',lil a |>it linn-
ii.ity iiijumlifin In *In|i «lie |nrtt loloato. hi

* '_UNO i M2 (1082). llI- ljrodnm nl Intiiiuialinn Ail allnwt i, [h nml
lu n-Jiit-ti finui any lidrral guvoiuiiionlal ngrmy int«niii.iliim ranging limn
(iirvi ill “ti-«irl'* gnvcMiiliiiil  hi

» lhwrtt U Hilli/imnH 710 F.2tl al | H*). liming ilu- iiiti-tligalinn. ilu- 1 11. i<e
ijiirtl- d tfiillinriilt limn (no itl-ijni cigaicMc cimili.iliic<, im lulling Itiuwu & Wil-
li.uiit-in.  hi  Ilie IIC: altu agirt-il In tt-il all the iufuliiialHui lieein flu*
adiliinitlialivr iiiinrrdniR lit al 117(1. Ilio mini ilmnittrd llio 11 oilnin nl In-
Iniill.-Hull i laim lin auto ihr tiauilo rx|urttly riruilil« imil It hum lit application.

sttr. use:, ft wkikH). SW(ji<2) (ivwwi.
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existed.™ Thus, Brown 8 Williamson failed to satisfy the
inn cased burden ol proof necessary to obtain closure.57
Mm cover, the court noted that in certain civil proceed-
ings, such as those with government agency involvement,
the politic % interest and need for access are as high as in
ciiminal proceedings.™

Fclining the Richmond Newspapers Court, the Drown (s’
Williamson mini discussed the fact that widely publicized
dials allow die public to see the government iu action,
pel mil cxpicssion of public concerns 01l important issues
and venting ol emotions, increase the quality of judicial
pincccclings by public scrutiny, and increase the public’s
confidence in the fairness of the judicial system.w
Alihough the court noted that these factors arose in crimi-
nal access cases, it held (hat the factors apply wilh ecpial
Ibrce* to civil dials.*" The court, however, did not discuss
the* eliHeiences between criminal and civil proceedings."

Iliimalely, the Drown is? Williamson court held that there
aie only two categories of material exempt from public
ac cess, which are: matters related lo keeping order in the
romdnom and matters related to the content ol the infor-
mation.  Under the first category, the court held that a

- tUhuii a Hil/iiimnin, 710 1-.2(1 al 1177-78.

hi

- hi .ii 1178 I'm example, llie cnmt lixlrel aiitituiM, gnvcimmiu ic-gnl.uimi
Jdiditniv, haitlanpity i .ivev, ,m-1 tliwiimiiMiiim action* a* iinl.mii-- m wimli |mlilii
iiiii-ii si i\ ti-iv high hi Politic- intrrrM innravr* heratnc ihe mm mm- nl iln-11 il
miv -lif e 1iii/ni\ (literlly. 1,1; irt, r/>, In it Sail Juan SLii Cat., 18121 2-1 108 (Im
Cai lo.HM lalhnvmg .tier** lo |[neiiiil flivn-vriy m.ili-ii.il in a civil tighiv i.ivc mi .i
If slut li-il Im-iv).

i hin i miil' win ir |inliln mlorvl iv lily’ll imliulc- physic i.itl m.ilpi,nci-c- or *t-xn.il
liill.iv Mottling News. Nov. 22. I'IH7,d I, col. -l. Amajor coliccm i* Ihal pioti-x-
*i--n i%cm i]-- n vii'W liy vLitf n giilatmy lioanlv liy tenting li-cmilv. whit Il mi-.inv
ill it i-liwii i.inv may have many intiaiitr* ot imn]ilainl* again*! llo-in vi | no i<<mil
Im ii,, [*,bt« ii.ilif.V hi at 2SA, oil 0.

*Itinnn O tli/ffiMfisfc. 710 I' 2i| ai 1177-78

- ni

" hi. nlui 1vimit K Ivley, tu/nn null- 18. al 410-12 (ilitiowing ihe lailmv
an.l iln n ali|-liialiim in civil pimrriliugt).

— /l.mu O illiiinnnii. 710 1 2i| al 1170 tmli-r ihe ti-imiil lalrgmy, Haile
vniil-. iialHHLIil vcioiily. anil pinlctHng die [iiivacy ol limit [Mllic« |ov]ity do
vim- hi.i-irlui Inn Kimtvillr Newv Sciilmrl Cai,, 721 F.2il -170. 17I» 77 (Cali Cat
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party must demonstrate a compelling governmental inter-
est to override the traditional presumption of access.'™
Under the second category, the courl employed a balanc-
ing test weighing the parlies’ interests in closure against
the public’s interest in openness.# Additionally, the court
staled lhal a company's desire to keep commercially
harmful inhumation from the public is not a factor for
consideration in the balancing test.45 In (lie court's opin-
ion, the result of giving weight to the private parties’
desires for secrecy would lead to abuses and a "norm" of
closure rather than openness.4'1

In 1984, the Third and Seventh Circuit Courts of Ap-
peal also extended the first amendment right of access lo
civil court records.'7 In Publicker Indmhies, Inc. v. Colien,
the issue was whether the first amendment protec ted the
public’s right of access to a confidential company report
entered as evidence during a trial." Only the portion of

I11H3) (allowing ilir sealing nf FDIC. toroids lo preserve priv.ity lircausc die ni.nr-
ti.il cnnlaiurd liii.inii.il iiiliinti.iiiuii id hntli pailic* and nonparlir*); In < Kil.ile of
lleant, (*7 Cat. App. 3d 777, 130 (ail. Kplr. 871 (1077) (rlimme, Im a temporary
pelind only, to pievrnl si'linlu lineal* lo die live* and pmpeily id liiivl hi-ntfi-
ciaiir*) 1Inl\rr United Stale* v. I'njnrr, fdl-l F. Snpp. 030 (S.1). Fla. 10H 1) (pi imii-
liny; linen lo delendanl'* la* iclnin* whiili had liern cnleied a* evidentc and
(li*rut*ed in open rniirt, llietehy hetinning part of die open com| letmd and
waiving die light lo privaiy). Ilie Inif IStalro/ rani courl itear ly LIvoled open-
ne** and *lle*jed die fail die tltiMiic was piuely lempoiaiy. 13(i Cat Kplr. al
821. Inif EUalfof lIfanl, llietclotc, wa* arguably an early iiitliralinn id die lientl
Inwaitl inrre.uril piililir mies™.

" lhum U IMilhnminn, 710 F.2d at 1170.

" hi 1l presumption in lavm ol tli*i lo*iiie lip* die lialaure iu lavm ol ripen-
tie** under Ilii* tali-gwy. 1 1hi* halnin illy; le«l, "weighing in” llie pif*iiiuplinit
id opriiue**, i* similar lo die irsl n*ed iu ili-li-iniiniii); die uuiiniou law ii|;ht id
auej*. lhe major dilleieiue helween llie two hal.nniuy* tc.sl* i* dial die [il*
atm-mlmi-iil le*I i* weighted more heavily in favm ol opcnue** due lo n* innstilil-
tioual ha*i*. Srriii/ia note* op 00 1.md nitnitipauyiiig It-xI lot a di*iii**iou ol die
common law ie*i.

< Ihjiwrt (J IVil/inntian, 710 | 2d al 1170

< hi Fm example* ol pH sent almsr* ol sealing. *ee Nole. 1nlilulr, linlinlnri e
(‘iihm 1Sibtli 21> la @I 24mr, il nmla @S n 0 1t 1 in 29wnn. HO Nw. tl
I. Rrv 1310, 1321 n 30. 13.1051 (li)H7).

" Mo liittnlr, Inhu . 733 F.2d at 101il-70; Conlmmtal, 732 F.2il ai 1302.

e 733 F.2dai Uiftl.

11ai 1H L 1he lepoil comeined llie soiiipany' u*e ol an I'liflyme ill die
piodiniiou o] it* Sioiiivli whiskey. hi I)i*ilo*ure ol ilu* piailue dueaiened ad
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the trial concerning the confidential report was closed to
the public.*"" 'l be court, finding that the common law right
of access clearly applied, noted (hat a first amendment
right of' access is not yet explicitly recognized in civil
cases/'l

(lit* couil, however, extended the first amendment
right of access lo (ivil records and adopted the two-prong
historical/functional test from Richmond News/ui/iers.™ Pub-
lichri Industries held that the balancing factors, although
originating in criminal access cases, logically apply with
erpial force to civil cases. For example, the court stated
Ihal openness would increase the quality of trials and edu-
cate the public iu (ivil as well as criminal trials. The court
also noted that, historically, civil trials were as open to the
public as criminal proceedings/™ Further, iu llie court's
opinion, openness in civil trials isjust as necessary for the
democratic process as it is iu criminal trials/’1 Therefore,
Puhliihrr Indmhies held that a party must show a compel-
ling governmental interest and the unavailability of a less
restrictive method lo protect that interest to justify clo-
sure/"” Vet. while the court held that a first amendment
right of access exists, it failed to critically analyze the dis-
tinctions between civil and criminal trials, or between ac-
cess to a trial versus access to records.

veisi- rinuimui innsi ipu-me* tu llio company, ami llio entile siolili imhlisliy ,i*
writ, tim iu tin- widespread prailicc of Mending different sotlili whiskey*. 11

—hi lu- piitlilt'tu legaiding tlie (lojiiic wa* dial, hy Puliliikn™ own admis-
*liiti. at If.I*I niirlhild ill tin- <Imrd It tip! did lint Contain Itilly - niifidi nli.il
inlnim.ilinn Ll Further, tin- sealing wa* not liy mutual agm-menl Imt Jult-lv al
tin- Mipii 't id Zitldii li t in uidt-t lo ptulrrl it* rommcrcial leputalion. hi

* hi al Illili. lliianse llie infnim.itinii wa* tcrhnirally piihlie nt llie lime nl llie
Ilial, llie eunit In*L had In drU-llliiuc whether till- i**lic ol »(e-** wa* lliunt. hi al
iV Tin-=null hi Id Ihal hi rail**- ill*- (pir*linu wa* um* wliii li wa* likely 1n ni-ill

again and wiliii Il due 1n ilu- *hinl diiraiinn nl lii.il* rimlil nnl miim.illy lie hiignled
licfini- a Inal mmini, ilu- imul had jmiidii iinn to dririmiur llie i**ur. hi Ilie
iulinin in.ii wa* allrady "piildit" lirian**- ill*- (umpauy released iln- uiali-li.il iu

ilu-upon in ii* sinlimldi'i* dining lilt- pending appeal, hi

‘o LI al 201*7: urnhnui/nn null *220-31 andaicompauyiug IrxI Ini a di*iu**iun
nf Hnlimniiil Aiii-i/vi/xii and il* Ir*t.

* |'nhinln Imlin, 733 1 2d al 1071).

* 11 111007 71
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hililidtrr Industries, however, did note tli;i( (lie liglil ol
access is nol absolute tinder either the first amendment or
the common law.™ According to the court, the party
seeking closure heats the burden of proving a "dearly de-
fined and serious iujuty," such as that which occurs upon
dist Insure of a trade secret to dose a record.*7 I'he rea-
son lor closing the Tiildiclici Industries trial was pioper be-
cause, if Ilie public attended a confidentiality heat ing, the
material would necessarily not be confidential.™ |he
problem, however, was lhal the district court abused its
discretion by closing tbc entire record instead ol uairnwly
tailoring the dosuie to fit the needs of the casc.r

Similarly, in In rr Continental Illinois Securities Litigation,
the Seventh Circuit Cnurl of Appeals extended the liist
amendment right ol access nol only to civil trials but also
to civil records.”™" In Continental, the press sought lo ob-
tain a special litigation committee report entered as evi-
dence in open court during a motion to terminate
shareholder derivative suits,™ basing its claim on the
common law right of access.”** The company tespondeil

it a - ..
I aI 107(1 -71. Nildirkn Indmhiri In-Id llial uiliicsls null as n.iilr rcinls,

allotncy-tlinn piivilegr, or a binding ronlrailiial duly nol lo dot lost- iiilotnialioll
roultl justify closure, hi al 1073. [his raise* lire ipicslimi ot tvlu‘dm a hunting
agreement as [tail of a srulemriil justifies closure, an ide.t vtliitli -nine minis h.nc
irjnlrd. SIT, «j», II'dimi, 7.7(1 1.2d al IfiOH (allowing arcess |o staled srtlhnnilt
whit It war scaled try niiuu.it agtrrmenl ol all piit-%): limn llirtnld. 717 S W 2il it
03H (holding ili.ii ail agicrnuiil between ilu- parties lo tlt-uy .mess is not binding

OWﬁH”f%fr Indus , 733 al 10IW. Moreovt-l, llie tom I luld lliat Ilie iiijmy
iliiisl lir s|K-rilu in orili-I lo i|ilalily foi toiisiileralioii. hi ai 1071. Itins, ilu- tom-
panv's tlesirr lo keep iuluiiiialiuli pi naming lo its pom ui.iii.iy-i ini-iil piailiu-t
fioiti Ilie pulilii tlitl mil t[il.llify. hi al 1071

** hi ai 1072-73. Another pinlileili was Ili.it lie thisliit | truiil Liilt-tl in make an
adciliulc letonl On resitw. hi al 107.1, Ilie I'nhlukn liiilinliiri tiuiil also In lit
llial a iliMrirl tmill should make spet ilu boilings on llie leimtl tmu rilling arti-st
decisions ill Older lo l.uiliialr icview hi

732 1.2d al 1302 (71li Cir, 10KI).

M hi i’ (hinliiimlitl, sh.urlioldcir sseie atlrnipliiig lo lone lit  nip.no lo pur-

sue terlai'li legal rlaiius. hi al 1301. llie roiiip.iiiy, in it-spmise, lintil l.ossers lu

investigate llu- inrrils ol die ilaiius. hi Ilie law lhiu dim liiietl ail .mounting
firm lo iuvrsligair uip.iliy's aiulilms. Id
- hi ai 1301
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hy iisseiiing iiiiorney-clicni privilege."* The com I, how-
ever. hegiin die opinion hy stressing that a presumption
ol openness attac hes once material is entered in the* court

records as evidence and relied oil hy the court in its
dee isiou.""”

While the Continental court did not expressly adopt a
Insi amendment basis lor the right of access, the com t did
adopt the more stringent first amendment slaudaid re-

ih.it il a judge relies on materlal, public acc ess is necessary
Im die pnhlii lo fully understand the judicial opinion."7
I he courl also held that if parties discuss material iu open
courl, the information becomes part of die open court
iccold and subject lo (be presumption ol opciuiess.'m
lLike- die Itiowa & Williamson and Publicker hulnsliirs courts,
bowevei, llie Continental court failed to discuss the distinc-
tions between access lo records and access to trials or the
dilleieuces between civil and criminal proceedings."'l
hiiihtr. Conliucnlar.s argument that other parties

" hial 1id103 Ihr mmp.iny also asscrlcil lliat die malnial war protri led hy
mill piiiflu. I uiviumily .mil llial ilu- protective older coveting ilu- irpml pic-
unli'il ilimlumiu- hi al 1310. Hir (mill lu-ld, however, llial mm- a p.uty ill-
imihurs iii.iirii.il .is evidence in open courl, he waiver these ililcuser hi. al
I 111 13 lhe mini iudii.iied dial llie rrpoil war an iinporiaui drirruiiu.ini ol
nliediei il was pioper lo leiiniliale llie claims. lit. at 1307. In Lul, llie dirliiil
IImll’!udge espiessly iudii.iied his icliaurc oil llie material hi:srratm I'm. K

n .

« m| niiiiiiiiihil. 732 1"2d al 1308-04. 1lie court lined factors suili as jmpiovrd
pulilii iniiliileim- and liellei ipialily of courl proceedings aiiring limn up mess
wiliii li weigh in lavm ol dist Insure, along wilh couil reliance. Id. Additional. , die
mini InId dial due lo die iialuic ol the suit, involving (hr scciliilies uiaikel. puh-
lii inn lest wis high .uni IIms weighed ill favor of openness. Id .ii I30H n.O Fol-
lowing die lliniiti b Wdlniman and hiblnkrr Industrirs rourls, die (nnlmmhd <mill
ii md 2 hal.im ing u-si Wedghlng die p.ulies' iulricsls iu (Insure againsl die pulilii 'r
ilileiesls in openness 313.

—1Id ai 1313 Ilhe h.tl.iuie iniirt weigh dearly iu favm ol rlosiue, dins a nulll
Msolves any ilmilil. m lavm id tlirdostlir. Id Additionally, Ilie uniil adrmaled
die use nl spi-iiln findings on die leuiril al llie llial rmtil level ill older lo avoid
the iu n-ssii) ol inti Hiding cases when proper icview is impossible Id

< Id at 1313

- Id al 1313 11

Il i 130H 12; nriilw M/t notes 32-3(1 and accompanying Irsl Im u disinr
sioii ol die llinun b IMUnuiimi and 1ublithn Induilritt rarer.
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would use tin* mnterial against it in other kiwstiits did not
persuade the Continental court to maintain tlnsure.7' The
Continental court expicssly iejected the contention (hat,
absent a claim of dear and .significant present danger to
the parly, potential Inline harm can jneveui di.sdo.sme.7'
Moreover, the court stated that heightened .scrutiny is
necessary iu closure cases because less scrutiny could lead
to abuses and a decrease ol public confidence iu die judi-
ciary.77 The com | did recognize, however, that allowing
access lo the repoil would hamper the free How ol infor-
mation which makes' special litigation committees

elleclive. 71
Thus, based on Continental and similar cases, there is an

apparent trend (o extend the first amendment light ol
access to hoih civil liials and civil records, based laigely
oil the historical/functional Richmond News/ia/ieis' lest.7*
wiicii dealing wilh evidentiary materials, courts seem lo
apply the Richmond Ncwsfiajieis’ fac tors equally to <ivil and

m Ciinimmlni, 732 F.2d ;ii I1SIS.

* lit limber, ill* Conlinriiliil (mill staled;

(HiNEK LI also AL{(ICS Hilil rniilidrnlialily is (ri|liil<'ii bei.nlsc
olberwive (lie repnil will In used against il in oilier liligaiion
H r base snillt- irasmi In ilnulil ili.tt ilir ijurMinn whclliri Iliinl pai-

Im may use die rrpmt in litigation agaiuM Caiulinciii.il ii, m Miiil
<11111011111.1111111, legally ti-lev.iul lu die drrisinil whether (In- «*-Jiiiil
should lie din lined Whrlhri die maleiial is damaging is a ruiiMil-
(=ation apait limn allniiicy ilirnl piivilegr or wink piodml lutuiil-
inty. And ilieie iv mi general privilege, analogous to tin lilili
amendment's prolnlimi againvl sclf-inoiminalion, llial pioteilv
ag.iiuvl divrlovurc ol iulitlliialion dial may lead lo (ivil liability

hi

© ait at 1311, 1 lie coinre Maud llial “Jwlhilc sealing ON€ doimueiu in ONE€ cave
may uni liavc a inraviltable ellcd no (mifidrnrc . . . llie erred Of a roiivivieun
prouli(f ol vraliiig diHimiriH* iiiuld PFOVE damaging.~ hi.

« hi al 1311-13. 1lre mm I. bowever. clearly icfuvrd lo .nlnpi a/m ir mle in
Livor ol divdoviiic. hi Italbri, lIn- rimil belli dial each iasc would iniu on die
bataming ol ilt imnpie fatlon hi 1be divvciil, bowever, nolrd ib.il die irpoll
was viilnmllid as rvidrnic miller veal and ibrieftur wav never really pall ol die
open oniil leuud. 1ic al 1321) (irll, |., divveilling). liulbel, die divsriii lii tieved
llial ilu dirtlv ol (lie deiivimi on vprual liligaiion romuiilleev devil veil mine

» Sir Holes 32-73 and aniiinpanying Irxl foi a divenvvion ol some i.wev
wliirll e«lended (lie liglil.
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criminal c.iscs.7” lu civil or criminal cases, a court's irli-
ancc on material in loiming ajudgment 011 the metits ne-
cessilalc.s access so lhal the public may fully comprehend
(lie judicial determination.7" A major problem with (he
trend, however, is the fact Ihal the cases do not provide an
in-depth analysis of the distinctions between civil and
criminal liials.7/ Further, some cases fail to discuss the
dilleiemcs between access to records and access to trials
or between pretrial and evidentiary materials.7"

Foi example, the Itiown (Sf Williamson case demonstrates
llie difference between access to non-settlement eviden-
tial y material ami access to settlement agreement.s.7t The
case cenicied 011 an administrative agency and its ac-
tions"" and dealt willi significant public health issues."
T hus, public interest in disclosure weighed heavily in llie
hnlaiuc. Hv toutlast, most settlement agreements nor-
mally concern only private individuals, do not relate 10
public issues, aic not evidentiary, and occur iu private
with no Miles regulating behavior or directing results."7

» Sir /111l null's 21-27, 05-08 ;md INfra notes 230-2-12 and armuip.myiug Irxl
émlwiSi iisvimi ul L.nims wliiib (null* consider and tbr effect ofcoinlirli.mrr on

hi
' Sir. r/- . I'lihInkii lildin., 733 I-'.2d al 105!); Cnntinrntal, 732 F.2d al 1032; Omen
& Hilliiiihuhi, 710 1.2d til 1103.
» Sirwin 1n nuni, 733 F.2d al 105!).
Sir iiifiii null v 111-121), 230-212, and accompanying irxl lor a divinvsion ol
some nl ibt- dillcicin rv.
timini b wethannn. 710 F.2d ai 1180. One difference iv llial tbovvn tc Wil-
li.uuvmi's imupclittiiv bad irady an css lo the ioformalion doe to thr picviouv
admiui'-lialivr pimcrdiiig. »i llmv, any lineal of barm 1n llrowu « Williamvnn
rrvird vnb'lly mi u have in ilu- grncial public. 1.

** 1d -ii 1UiH Hi fauvr die Fid delcrmiucd dial Ilielar levelswere nimicmivly

low Im Ilinwii K- Wilb.iuiMiu*x lignirltcv, public safely and licallb wcic expressly
impliraii*d hi AiMiiimially, ibe roml bold dial die FTC"s prmnivc ol mulidculi-
aliiy did nnl bind a lidciat tmnl m viibvripicnl liligaiion. |Id. al 1 IKIl. \tr nbn 5

U.S.C,. H 5701 *.1(d)("!] (10K7) (vlalnig Ilial diviloMur ol maleiial fimn iiinfidciilial
agriny dminoi iiis isgnviiiird by rmiil inlcs m mdrrv) .

< Sri m/m null's 230-212 and atrmiipnnyiiig text lor a divoivsimi ol ilu- ilillci-
ciiics between M'libiui'iit agici'ineiilv and evidentiary materials. [1Vibapv the
latgevl iblli'icmr imu rriiv mint irliancc on rvidciiliary niaicn.il 1» foim a jmig-
mi'iil. lImv on irasing die mid Im pnblir aorss so llial llie public may lolly mi-
dcisland__|iiiliiiat dciisiiins, an issue divriivvcd al w/iia uolrv lit OK ami
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H. Extrusion of Rirst Ainrnihnrnl Right of Arms lo Srttinnrnt
jlfprmrnts

I Ims fiir tlit* cases adopting a first amendment standard
for a right of access to civil trials and records have not
dealt with settlement agreements, which are arguably sim-
ilar to nonpuhlic pred ial materials."* The cases did, how-
ever, establish a foundation which later courts used to
permit access to settlements. In Wilson v. Amencan Motors
(.or)." for example, the plaintilf sought to invoke non-
mutual collateral estoppel™’ against American Motors
and, therefore, wanted to unseal a previous settlement
agreement between Wilson and American Motors."'* After
discussing the common law right of access, Wilson noted
that the Supreme Court has not extended the first amend-
ment right of access to civil trials or records."7The Wilson
court also noted the varying standards and uncertainty
among appellate courts regarding access to civil
records.HH Ultimately, alter analyzing the cases, Wilson
held that in view of the strong presumption of openness
of courts and records, a party must show a “compelling
governmental interest” in order to close either a dial or

Sre uifiin notes /12-81 .mil aicnmpanying text foia discussionolthese taxes.
* 750 I'2d 1508 (1 Itli Oil. 11)85).

** Nnnumtual mil.Octal estoppel compares lo rexjudicata in lhal a litigant may
irty on aprevious determination ot an issue ifa party had a full and tail nppuriu-
nily to litigate llie issue iu a pievintli suit. Sre ljsniuks K M.vkiin, (itvti I'ium k-
nuur. 933-53 (1981).

759 I;.2d al 1509. llolh plainiills wrie injured liy llie same model jeep m.autt-
fai lured liy Amcriiaii Molois. hi 1lie plaintilf asserted bolli a ciiimnou law ami a
first amendment basis foi tin- rigid ofan ess.

7 Id
—1d al 1570. 1lieenllll lefoncd lo Ilie 1nblnkir ltidsalrirsand llinuii Is Hilhivi-

son eases whiili extended llie lust ainciiilmeut light tn arress to civil evidentiary
materials. Id The Ilihnrt smut (milter noted lhal die Hrth Circuit (aunt ol Ap-
peals InId lliat there is no ronsliliilional right nf pliysical airess to mmlioom
exhibits Id Hie Filth Clin oil idling bound the IVi/ioii com I since the l.levenih
(audit adopted as picccdflit all Fifth Ciicuil decisions prior to Octohei [, 1981.
Id (refeitiug to llrlo Itroaihastiiig Corp. v. Clail, 051 F.2d -123 (5th Cu. 1981)).
'Iherefine, die IVi/wii couil sepaiated the materials souglit liy the plaintill into two
groups: those related lo the limit terords, siirh as pleadings, dotlet follies, and
lianscripls; and lumiruoiu exhibits. Id
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rccoicls."" li thereby adopted Ilie more .stringent first
amendment standard.™ Thus, because the original |>;irly
did nol demonstrate "exceptional circumstances," the
com | held Ihal ihe order granting (he original seal was
invalid.-L Additionally, Wtlson held that a company cannot
pi even! disc losure merely hy asserting that release will
harm its commercial reputation.”2

Moreover, Wilwn held lhal llie need to encourage scl-
llemenls rammt justify closure although recognizing lliat
il is a valid concern."* While recognizing the existence of
public and private interests in encouraging settlements,
the courl slated (hat "the payment of money to an injured
p.uly is simply not ‘a compelling governmental interest’
. The court's major concern was that if courts give
weight lo panics’ desires for "secrecy" many parlies
would agree to close records, thus leading to abuses of
the system."'” Wilson raises questions, however, of fairness

- Id .it 15/1
" hi Adopting the vl.md.vid from rrimiii.il arrest rases, the Wilson couil .dsn

held tlait iln.me muse he narrowly tailored lo suit the pa'drul.u situation, id
(n leiim|> to lihdir AVii'imjivr, -157 U.S. at ftflfi-07). Wilson d iris linm some eases
iu lli.il .ihhiiiigh the mutt sealed the entire rerord, the trial itself was open to the
piihlu Id it 151.9. IlInis, the plaintiff or anyone roulil have aiiemled the Iti.tl.
Id I-tulher. die IlVhim patties settled only after the jury answeied spetial inter-
tng.iliities, as opposed lo other cases which settle hrforr the llial ot at least
In loie_the insr te,lilies the jury. ld.

« hi Ilie mmt, howrvei, failed to distinguish and discuss the dilleremes be-

tween .mess to a hi d and airess to records, simply noting that the pulilii iimlil
have .itli uiled the Ilial. 1d I-ot a discussion of these disliut lions, see m/nr notes
|HH 11l ami aunntpanying text. Ilihun listed as examples ol "exieplioual lit-

p lilies. 759 F2d at 1571). llIs- soutt even indiratcd that if maleiial is telev.mt to
aooibn iase. an ess is desitable in order lo save rosts and time lot both the mutt
and die patties Id at 1571 o.'l.

Id at 1571-72 linlliei. the courl staled that a “desire to pteveul the use ol
|tbr| tnal n imil iu otlti'i ploteedings is simply nol an adeipiale ptstiliralioii lot
its sealing.” Id

" Id lu Lni. the Wilson inull noted that the dislricl couil pidge ai lively patliti
paled in the setilemi'iil, anil slated that 'jl|betc is no iptesiiou that i nulls should
eoiouiage si Itli meiiis." 1d at 1571-72 it. L

- Id
Id 11n (oiiil stated that:

| I'|he p.ivmi nt ol money to an ilijuied pat ly is simply mil 'a lompi I-

hug goviiiiment.il iutetest' legally tetogui/able or even eiilitled to
inusidfi.ilinu iu ileiiding whclliri or not in seal a retmil. We leil
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lo (he parlies because settlements depend largely on the
skills and ellbrts of counsel and the varying desires of the
parlies ralher than upon established objective stan-
dards.I'1 Thus problems ari.se from the Wilson court's fail-
ure not only to distinguish civil and criminal eases, hut to
separate settlement agreements from evidentiary couil
materials.17 Yet, the Wilson decision follows the trend to-
ward increased public access based on the first amend-
menl and extends the light to include settlement
agreements filed or discussed iu a court during products
liability cases.""

1. Tiik Common law Right oi Accfss

The common law right of access test is essentially the
same balancing lest as the first amendment test except the
balance is not tipped as greatly in favor of access. In fact,
courts cite many of the same reasons for access in com-
mon law cases. For example, both civil and criminal trials
have traditionally been open to the public with a corre-
sponding presumption of openness attaching to the com |
records.""

leilnri Ihal inmy panics lo Liwsuilv would lie willing lo haigaiu
(wiili die ad.crve puly ;md ilu- rotul) (or llie sealing of refolds allei
listening lo or nhseiving damaging lesliinony aiui evidence Sin It
suppression ot poltlir iroods mount lie authorized, tlie silu.ilinn
here is foiilier aggi.ivaled liy llie alleuipled suppiessiou ol a joiy
verdirl liemuse ii oiiglii adversely nifeil Ameriran Motors in nlhei
jodiri.il pioieedings Simli ailion is conlrary lo llie iimsl basii piin
/] riplrs of Aliieriran juiispiudenre.

- lil 1l 1508 [IIn' d.ingei lies lit Hie Li<l ili.il Ilie r.ulois rrlied oil as suppoll
1Luitr.isi lo evidi lice liei alive evidi in e loiios Ilie liasis ol a inull's judgment ami is
“piitiln " inlotlll.lioii. Sir nifii.r miles MLl lor a disrossinti ol r/nninnl .Wii'i/m
fint and m/m Holes MID''1v loi a disiussioii ol imiil irliame ami ils lelalioiisliip
lo pulilii .mess

- Iimn. 759 1 2d ill IMH 72

S ol/Mn notes INHJ loi a disiussiaii ol lliis iInml and i.ises lolloisiog ii

l'Siwral v, Il.ooey. TU US dli7 (1017): United Slales v. I.dwaid. 1i.V 1.\
1289, VM (7lli car. ItIKI): Note, tunn mile 17 i'eiinei X Kolev, inv.ii time 1h.
Note, oi/nii mile H tin_(Unif, loin | emphasised llial a "Inal isa_pulilii etl nl" .
lImv meiling wli.it I1.uispiies in llie nmiliooni pulilii pmprily. Til US a 1M
Anollni imit | sliled llial "|n|uie llie evidcnu- liss iKtoiue known in ilu nielli
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in Nixon v. W'nnmCommunications, Inc.,"*1concerning the
press's (Hurts lo gain access to the actual Watergate
tapes, the Supreme Court clearly acknowledged a com-
mon law light ol access to court records."1 The Court
staled that "the courts of this country recognize a general
light to inspect and copy public records and documents,
im hiding judicial records and documents.""'1 I'uiiher,
the C.omt held that a party does not need a pruprictuiy ot
evidentialy interest in the material in order lo enjoy this
light."™

Nixon also stated, however, that the common law light
ol access is not absolute and that courts retain supervisory
powers over their records."" Thus, a court may deny ac-
cess in order to prevent use of the material for "improper
pm poses™ such as sensationalism or promoting pulilii
scandal.Additionally, a court may deny access il the
parly seeking the information may use the material to

heis nl tin_pulilii . . . il would lake (ie* movi cxtraordian.ity liitiimviam— v in
jwiily ledliit limn mi the oppnilunily of llmve nnl pliywr.illy in.illrml.imi* 11 Ihe
emnlimun in sec and hear ilir cviilrncr...."™ Inu Naiinu.il Ihnadeavliiig V.
Ihnli il Slaiev. li»r. 1.vVd 915. 952 (2d Cir. 1980) (rrimiiial <avr nimeining amiv
in i.ipi'v played av rvidenic dining open court). '1lie Nalionnl lhondriHinR innil
mihil. Imwrvi'i, lli.il il iln- evidence had hern ofjeicd uiidci a pinprily gi.mled
seal die 1.ne uniild have lieeu enliiely ihltrieiil hrrauve llial pinliiiu id die llial
wiinld mil have been open In lhe public, hi al 952 n.d.
1.(5 U.S. 589 (1978). I lie lapcv wrie played av cvidrmc in open 011111. hi
IlIn- puhlii .ind Ilie prow, however, already had Iranvtriplv nl the laprv hi Ilinv,
s ilu- (ami L unlril. unlv phyvii.il arrevv lu die lapev llicinvrivt vmu.mu d 11111v1il
aide hi 11 5«l.
"™ hi .u 597. Ilie Cnuil held llial Ilie niitniiiui law light exivtv allhmigh ilv

rv.iil hisIniii.il tiliginv me nmlcar ami there aie no caves dileilly un point de
lim .iling ilu* mail snipe nl llie right, hi
hi (i umine).

" LI Im inslniie, X.nm staled llial a rili/en's ilesiie lu inspeit the minds
Wnviu «In11 mi anil uhseivr llie winkings n( die government juslihrs am ss
hi al VIH

11 11 viH

11 1he Muviiil (amil imlii an d lliat die pinper lesi halames ilu- L.u tins lavm
mg ailess. adding llie prcsmnplinii id openness, againvi die l.nmiv vseighuig
sl-alltst dis, liisiiii  hi at 1i)2 1his lesi is veiy xiiniLit In llie Insl aiiiemhoenl lesi
vel sllinml die 111l leased hiiiileu nl pImd netessaiy In nvi'lliuiie die piesmnptiuii
«d upemii 's. Srrnhn twmi unlev 20 98 and amuiip.inyiiig levi Im a ilisiussimi ul
die Insi iuiiemhiii ill siainlanl and raves using il.
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liarm the commcrci;il standing of a competitor.""" Ulti-
mately, the Nixon Court indicated that decisions regarding
disclosure rest in the trial court's discretion and depend
on the weight of the particular facts of each case.107
Significantly, the Nixon decision further staled that
neither the first nor the sixth amendments suppoi ta iight
of access to court rwir/Zt."'8 lhe Court, noting the dilfer-
enccs between access to a trial and access to iccords,
stated that "|t|lhc requirement of a public trial is satisfied
hy (In* opportunity of members of the public and the press
to attend the trial and to report what they have ob-
served.”"" Thus, the Nixon Court expressly rejected the

"> (Vimi,. 13l U.S. .11 WH
" hi il VI Itx* Coin | Miggrvle.l liulnti whiili lii.il inuilv should weigh in
ilir hal.imc, inrImliug: (lie value nl allowing ilu* [»*Ililir In view llie jmliii.il pin

llie event in <[iic*liini; Ilie p.nliei' 11311 In privary; llie need lu pioleil piivaiy nl
lliinl p.illies; and llie live fur wliiili die maleiial iv vnilglil. hi al hllll 02 llie
Cnurl, however, del i led die ivmic haved un die Presidential Krnndiiigv Ai l. luak-
iiif; die diMiivvion nl die (uillllinn law liglil nfanew dirlilin. 1l al lit)y 1 07; urohn
Preside rial ltcrmd.ng* A.l ol 107H. 11 U.S.C. §5 101, 2107-2Il1IH. 2201-2207
(I0H2) Indeed, llie (arl llie lleiivion duev nut levl un die luiuuiiiii L.n, nghl nl

nliuiil the sliiuil.itit ul review :ui*ev limn die Conil'v vlaleineiil, allei ihvniwmg
die halaiiiiug f.uiuiv, dial "|a]i this pnilil. we nuiinally wuiild he lan d with die
tivk ol weighing die iuleievlv advamed hy die pailie* in liglil nf die puldii inieievi
and die duly nf die mull*." Mum. I35U.S. al 002. One view linldv Ihal a ii view-
ing ium| vlinuld gianl die lower nmrC* driivinn a high degree nl lin.dily. living
die um mat atilive nl din n null lesi Ihe ulliri view vlalev llial a icviewiug mill |
vlinuld irwrigh die f.ulei . granting die lower inuil'v deiiviun nulv a vliglil de-
gree ol finality lirrnuvc ul die Xuim Conti's vlaleineiil Sir Nnle, ui/nn nnle 17. ai
(advmaling die live of die slight degree nl finality standard).

Xu,hi, i:ir, U.S. al liliH 111 (euiph.iMv added). .Some aiilliunliev algm ihil
Ilieie iv alvo an iiiipluil light nf anew under die (iivl aim uditieiit he,auve the
puhlir <inn,il phyviially allend every llial. Stt. f.g , Nnle, ui/nii nnle 17. ai 001.
I lie time vlalev;

Il iv puvvihle, huwevei. llial Ilie liglil lu allend iliinin.il liialv, av a
piarlii.il in.iiler, dm * nnl v.uivly die puhlir'v liglil i» lieriloni ul in
ul [Ihe]| pulilii ami pie.vwv in alleml o al liialv In uhi.iiu inhuma-
tion. lhe Snplellie I-mill, mild mngui/.e amilhei ituplu il, imhvpen-
vihle nghl In invpeit and mpy evidelili.uv lapev .. ..
Id the nnle. liowevci, fonihlde* Ili.ll Hiiv iiiipluil nghl duev mil evnl and lut-
Ilier, dm die riglil nl anew iv valivlird hy lIlie liglil in alleml liialv. /./ al 1112

Slum, nr» U.S. al Cilll. Smile imiitv have nnled die Stum Cnml'v lailiue In

evlahlivh a liivi aiiieiidiiieui ii);lil ul'.uievv lu iivil lemidv. av well av die iinin-
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aigiimcni lhal the first amendment supports access to
ciiuiiu.il <onrl iccords. much less lo civil records or settle-
ment agicciuents.""

A. fifiliuiliiiii of ihr Common l.am Right of Acrrw to
Srlllrmml Agnrmrnh

Nivoii lilinly implanted the common law right of access
to ciiiuin.il judicial records in most cases.1' Yet, Nixon

Liuilit v emui iiuiiit anew. Srr lirlo lliimduuling, (ifil F.2il ill I'll (niuiiii.il lave
'le.limit "Oil uievv in auiliulnapei played av cvidenie). Ilie Ihin HinnilniOir;
eonii. ii leiiiur in anew i.ivev, vialed:
In eieniiiR vmli vluul h.uiieiv against lliuve opposing anew and in
N Hu evriiive ul die Hial nnill'v divcieliuil, out friluw iiiinilv
have iii-.iinl vi.uidanlv nime appinpiiale Im pruleclinn nl rnnvlilii-
linii.ll lian n I, uillllinn law light*. Willi all due levperl, wi hnd vmh
Maud.ii.lv m In- misleading* ul llie Supienie Courl™ dim live*, and
I we dei line lu apply lliem heir.
Slum, Lir» U.S. 11 him 10. Ihr Cmul vialed,
llevpumleulv il.lim dial (llie liivi aiiiemlinrul| guarantee* die pirw
'‘anew' lu - meaning die liglil in ropy ami piihlivh — rxliihiiv anil
iiialeii.ilv divpl.iyeil in open cnurl.
Iliiv aigiiinenl miviiiiinivcs die holding iu Cax nraadmdiiiu Out
ih iimiiii iii dial i.ivr nieirly affirmed die right of llie prcw lopiihtivli
aii mail ly iiiftnni.iiinu nuil.iinrtl in roiirl rerurdv nf>ni In ilir fmhin

inlniin.uinn ahmil a in.il vupciinr In dial of llie general puhhi.

hi al IHMOQil (i iiiphaviv added) (lefcriing In flux Din.nhavling Cmp. v. Cnlili,120

U.S Ili'l fI*17%) (ilealuig wilh die fiivi auirmliiient liglil nl anew in uailirv ul

niiiiin.il vnlimv)) I'mdiet, die Courl slated:
Swili Auiemliiieiii guarantee nf a puhlir tri.il. Ilicy aikiiowterlge
dial die in.il al wimli llieve tapes weie played wa* one ol die movi
piihIni/i il iii Inviuiy, Inn aigue dial puhlir umleiviamliug n| n ie-
uiaiuv im miipl, le in die ahvenre of die ahilily lo listen lo die lapev

Ilie i, iliinemi iii ul a puhlir dial i* valivlird hy llie oppmiiiiuly of

mminheiv nl ilu pulilii ami llie piew In alleml llie trial ami In trpuil

wiiil ilu v have nliverved.
hi al lilll. or ii/m |lageiihaili, Srulrd /uditml llnmih nnd liifanl Thr 1 1'G/nmil In
/W u/ lit, I'nldii i Undoy .hint, 1h Inil. |, Hiv. 801,81)2 (WHS) (imiing die oilier,
laimv ul a liivi .iim-iuliiieul haviv lur a tiglil nf anew in lecttrdv and advnraling
adoption ul ilr.ir guiih line* in allow lower com I* lo more cfTc, lively me die mill-
am w in liiilv lium anew in reimdv ami iliviowing die Auim Cmul'* app.ui ill
lefiiv.il in Ini<l a levl ameniluiriil haviv fm a liglil of anew lo irioidv)

V, minn mile* 100.110 ami an miip inyiiig irxl for a diviowiun ol Stum.



5908 JOURNAL OF MU IA WAND COMMFHCK 11

left unanswered several questions, surli as the pioper
standard of review, the strength ol die presumption in
lavor ol openness, and how lar the decision extends to
civil trials or records.”"-" l.ower courts, however, have at-
tempted to delineate the scope of the right and <reale
standards for applying the balancing test to actual situa-
tions."'l For example, in Miiniriifiolis Sint & Ttthutw v.
Stliuiiht(ltri,il 1the issue was whcthci the court should un-
seal live settlement agieemeuls arising Horn an airplane
crash.1(1 The appellate courl granted access to the docu-
ments, focusing on the lac t the parlies discussed the lei ms
of the settlements iu open court."'1l Further, the appellate

"* Srr infin iiotrs 2t3-2.M0 .nxl m/ira nnirs 108 110 .md nicompany nig h < lot
iliinilliMii ol these questions .md possible aiuwh llie tiiieeil.imlirs .iiisc
m.iiidy 1<t flic f.ul dial dir case tilliinjil<*ly rested on ginonds ollin ili.m die
common law tight ol JUCII, at well .1t the (aunt's stalemriils alnmt die tlandaid
of icview and presumption of o|irmirtt. diti>; dir [iii'tiim]iliim ol iipcuut'ss,
dir ("oinl ctalrd dial "|a|lto on (rtjioiidrnIf' tide it dir |iin\iiiiijilion - Imuvrrt
RtWRrd — in lavot of pulilii an rtt lo jinlio.it ireordt “ Naim. -13ft US .1l 002
(rmpliatit addrd).

"* Srr infra oolrt 111-203 and .irtnnip.iiiying text lor a ditnntion id tonir
colitis* iillrmpit.

o* 31>2 N.\W.2d 1*17 (Minn. IMMi)

o' lil al 20(1. (ialaxy Aiiliurt, Im. opri.ilrd dir pl.mr wilh Il oatlird hi Ail
addilion it failor in die cate iv.it dial tlalc law rrgnnrd die patties lo tile die agree-
ments with the cmitl because minni licits woe involved. Id al 200 ii | (trlenmg
10 Minn Siai 57302 (1081)). Ilinrfmr, die rate it dilleirni fimn die iiiajm-
ily of trllirinrnit in wiliii li hling nidi die coml it voluntary, H. tiir anollin pio.l
in It lialiiliiy tatr allowing’ anrtt to trlllrincnl agirrinrnls. Inn iindrt a Intl
ainrndinrnl tight, ter uifnn nolrt H1-OK.md accompanying irxI,

Minnrapotif Si.ii & Itdilute (at. v. .Sclininailirr, 383 N.w.2d 323, 327
(Mum. (ll. App. I'IRIi), Ilir appellate imiii Malrd dial onir malrrial liooinrx
pail of an oprn couil frond only *imiiprlling governmental inInrtlt" man justify
ilot.or. hi al 328. Unit, die .ipprllalr onill adoplrd die heighleni d touliuy
tiandard noinially utril in InM ainriidinrnl latrt. hi 1lie dittrul. Imurtri, dit-
lil al 32H (Wo/niat,J , ditti iiiiii',) I'mtint, llie dittrul tlalrd dial ilu uiajmily't
prior retiraiui analysts wat nm pmpn hi-iaiisr die ptiMu nrvrr liad ilu mtoima-
lion and no one wat pioliiliiiini; dittriniiialion ol pulilii man ual hi ai 12,
I"'vrn ill.LmKi ilir heatings wile open lit die pulilii, on one Iml llie p.nlirt al*
Nndrd. Mwnrnfmlit Shit id luhinir I n. 312 N.W.2d al 200. Mui. uvrr. die ilittr ii

llie Iradiliou.il failolt utrd In jntiily anrtt, tmh at onteasing die ipiatily ol die
judiiial proceedings hy pulilii toininy, hi ai 330.
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((mu held ih;ii encouraging settlements, even in a mass
tort situation, was not a "weighty" enough factor to over-
come the presumption of openness because this factor is
pieseul in all litigation."7

Ihe Minnesota Supreme Courl, however, noted that
while some courts have extended the first amendmenl
right ol access to include civil trials and records, most
have not."" Thus, the court chose to adopt a standard
requiring a parly to demonstrate "strong countervailing
reasons” or "compelling reasons" for closure."1 Turning
lo the balancing test under the "compelling reasons"
standard, the murl staled that the majority of settlement
agreements lake place in private with the court exercising
no control over the events. Bl Further, as the courl ob-
served. courts are not involved at all in typical settlements
because the panics normally move for voluntary dismissal

hi .il 328. Ihr dissent. huwrvi-r, pointed otll Ilial (lie mnjntily did mil ana-
lyze dm ihwiiu lionv hrtwrrn <iiiniii.il .nut civil trials before adopting die hiM
auntidnunl M.Old.ml, which .nmr fioin crimiii.il caves. Id. In die dissent's opin-
ion. M-ilh'iueiil .iipermcnls are liul puhlir parts nfany llial. 1d. al 330. Addition-
ally, ills* dissent tiolt-d that settlements lake place in private without the
p.olo ipalioit ol dII' tunit ami emphasized the fact that filing in the present case
was mil viiluniaiy. hi
Mwiiniihdn Stm Id Tnlninr fi>,, 302 N.W.2d at 203. Ilie couil also noted the
ahsriiif ol a decision hy the Soprcoie Court on the issue and that most tiiuils
elect lo hasi- -tccess oil the common lasv right. Id
" Id at 202 One ol the pmhh-ms in right of acr oss eases is the varying stall-
d.mls alining mints using the riimnion law tight of access, iu addition to the con-
fusion as in ivhclhei a lust ainriiilinenl claim also exists. lhe cnurl exptr-ssly
limited its ihiisinu, Imwever. to apply only to settlement documents "nr hail-
sciipls made p.ul id a civil ciiuit file hy .statele," thus implicitly lecngiiizmg lhal
ihlleieul m.ili rials may tired dillercul tests and standards. Id al 203.
«“ hi at 201. Ihe mini siad'tl:
liisei.ikally, tin- iiiajoiiiy of setllemenls rnirted into hetweeo pailirs
hale bi'on pnvate. llie patties agree In sellle ill ptivale, Hillside of
tin 1111111110111 and without the participation of the conn T~ murl
is only involved hy accepting a stipulated agreement it whit It the
p.oties iiilinio die ciiutl Ihal Ilino has hccu a seiilemenl and ask that
the i.e-e he dismissed Ilie couil. ltowevrl. does not appmve. ot

«nl sellh ineiil .igtrcineills is Iminr mil hy the Tael that setllrnii-I is,

idleis in sctile, ami stalenieiils made dining srtlli-iurul iinpilialions

an all inadmissible lllIdrl the Klllcs of Kvidt'ltcc In pm  liability
Id (nlenmg In Minn K hvtlr. -108).
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after reaching nn agreement.12l Moreover, lIn* court
noted that the present filing was not voluntary.12 finally,
the value «*encouraging .settlements, especially in cases
with several potential suits like this one, was a significant
factor which the court weighed in the balance.12l [I'lie
court stated that release of the information would not
only impede further settlements between Galaxy and po-
tential plaintiffs, hut could also “chill” future settlements
iu other unrelated cases.m This “chilling effect" on set-
tlements would then increase the time and costs of litiga-
tion, both to the parlies and the courts.15

11 hi. Certain rxieplinus in this mlr, vmli .15 flax* arlion suits, rei|iiiu- mints

In approve llie settlement. ST 1'Vn. K. (av I 23(e), 23 i (daw actions anil sharc-
holilrr derivative- ruin).
SiT 111/101 nole 11.3anil text lor a discussion nt tin* slate's filing requirement,
o' Minnmnilii Sim 1i Tnlninr Ok, 392 NAV.2d at 205. Anntlirr fartin nnlril liy
tin-Imulis iln- Tan lliat panics cannot iim- settlement terms as evident I- iu liials,
Id at 201. In llie mini's opinion, this tesliiclion demonstrates tin- piivale italuie
ol settlements. 1d; \rrit/io I-'ni. R. livtir. KIH. I-'urtlict, Afinrtviiw/u Sim id Tnininr
Ok noted that a majoi reason panics settle is to avoid pulilii ity-  \Minntiifnli\ Slur Id
Tnlninr L.n, 392 N W.2il at 201-110. 1lie rnurt also lield, liosvevrr, llial p.uties
cannot estape access simply liy agreeing among themselves to seal (lie sellli-ineni.
Id Rather, tin- ileiision tests with the couil anil depends on die patliinlai lial-
aon- of all the latlots ol rath ease. Id
Id al 200. Ilie lunit militated that liy adopting a si.unlaid pel milling easy
access to sealed settlements. Inline litigants would In sitate to settle il 1milidi tilt,
alily was a key element lirt.ntsr monliilentialily could nol lie gitaianleed Id I In*
limit staled:
Ilir philosophical reasoning behind allowing private srllirmriils
also leads to the cnuthisinn that stuli agrrements should remain pit
vale, 'litis rmitl has olieti staled llial it favots the settlement ol dis-
puted claims without litigation . ... In allow pulilii atcess lo
setdemetil dm iimetils liled with a mint may <in timvenl this polo y
One ol the irnsniis patties agtee to settle -s Ihal they do not wish to
go to tnal and expose theit disputes to the ptiliiir . . .1t would
llieiefoie lie imoiisislenl with our pulilic polity encoui.igiilg settle-
tin ol to allow the settlement dmmnciils in this case to he made poll
lii  Smli leasotiiug w.-olil lend to disrourage srttlemeiils ratliei
Ili 111 eiu ourage llieui
Id 1he limit fraud lhal allowing access would h.mipei uegolialioiis helueen
(ialaxy and plainiills whose soils weie soil pending Id
Id at 201, 20V (IIliT fintois die mint weighed 101 hided the piisilv ol the
laimhrs, tlieii nglii to giiese in pris.ite, and dieii light lo have llieu lioamial al-
lairs private. Id at 2<Hi. Addilionally, disilosiire ol the sritlemeiil aiiiouiit uuild
ilir lease Ilie hleliluind ol llu-lc and vaiulahsin. Id As ihe dissent 111 tin appc Hale
decision stated:
1 |lu- piisai y inleiesls nl the ipirving l.molies 1ll these lases is mm
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I Ims, (outlasting lhi* Minnmpolis Star & Tnbunc nppel-
l;ilc ;nitl supreme cnurl opinions reveals llie conflicl and
tint eilaiuly over right of access cases and ihe proper basis
for access.10 Kven though die courl rejetled a lirsi
amendment basis, il nonetheless confused die outcome hy
adopting a compelling need standard to justify closure.
The value ol the case, however, lies in its recognition and
discussion of the importance of encouraging settle-
ments.1'7 for example, the supreme court recognized llie
increased value of encouraging settlement in situations
like plane crashes where there are multiple plaintiffs.18
finally, the court recognized the distinction between set-
tlement agreements and other court materials — a factor
which courts should analyze hut often neglect.121

Vd another problem arises when, due to the identity ol
the parties or the nature of the lawsuit, significant public
inletesl in disclosure exists.1#0 foi example, in Miami Iln-
ahl I'nhlishiiifi Co. v. Collazom the Miami Herald sought ac-

pellmg lhey li.ivr 1 tight lu he left alcilic. they have a light not lu
have thiii ltagedy ihmvi into the puhlir eye without then movent
and with 110 redeeming public pmpnve rxrept the snlivlirlimi <d the
pullin'- idle mnosity. lhey Itavr a tight tint lu have thrii petvon.ll
litiauri.d allaii s vplavhed arrow the pagrv of a newspaper. |lu-y
have a tight In he lire from huigl.uy, harassment, and inti «id.nlion,
mvi.mn s ol whiili have altrady been ilonmicntcd in llirve avrs.
3/inrmi/si/n Slur 1d Tnlninr Ok, 383 N.W.2d at 330 (Wornial.J.. dissenting).
S,, Minnm/ndn Slur (J Tnininr Go. 392 NAV.2d at 197; Minnmpolis Sim Id
Tnlninr ('» 383 NAV 2d al 323.
Srr infiii notes 2(11-230 and accompanying text for .1 discussion of the value
ol rummaging settlements.
" - Mintim/ndi! Sim Id Tnlninr Cxi. 392 N.w.2d at 205.
Sir uipin notes 120-125 and accompanying text for a discussion of the dis-
lim lions lielweeu sclllemeiils and other trial materials, and nipm notes 32-9H and

rerirgm/eil. . .
' Sr.eg . Inir Sun/wm Sim Co,, 002 I' 2d al 108 (allowing an ess lo pretrial
rlisi iiteiy materials in a rivit tights case because of the high pulilii interesl); \rraim

is 3K and 03 ami aimmpauyiiig text for types ol rases with gieal pulilii

iuli test. Amithei example ol 1topic of great puhlir inleiest is Aids, .1 deadly viial

iillerlion leieirlly sp.ukiug piihliv controversy. (Inc judge trfiised to seal mini

remids 1l a suit involving a pediatrician alleged tn have Ilir Aids situs, in spile ol

tin la, 1 ih it the pulilii ily mold, and did, ruin the pliyviii.m's pi.lltne. Srr Mali.is
Morning News, Nov 22. I9H7, al 24A, col. I.

e 329 So *M333 (111 Dist. Cl. App). m| dmxid, 342 So. 2d 1 HW) (Ma 1970)



602 JOURNAL Oh AIR LAWANI) COMMERCE  [54

ccss to it settled settlement between the city of Miami and
Collazo, who w;is the victim of a police shooting.""” The
trial, however, was open to the public except for the por-
tion in which the parlies discussed (Ik* settlement
terms.m The llial court denied access to the sealed set-
tlement, slitting ihitl "the amount of money involved was
no one's business but those of the parlies involved them-
selves."1" The Miami lletald appealed, asserting it first
amendment right til at cess to the settlement.l.r

I he appellate court, however, focused on the common
law right of at<ess lather than the first amendment.1"’
One significant lactoi to the court was the involvement of
a governmental unit its a parly.1,7 The courl stated that
the public had a substantial interest weighing in favor of
disclosure because the suit involved city funds obtained
from public taxes, which were used for the city’s insur-
ance, salaries and the cash settlement.,;H balancing the

galion Id (aidant's Mill alleged ilici police llisi oiiduil nml impropri police
training weir llie raiisrs ol llie injury Id
i” hi. "ltic in.il LiMecl null two days licToic llie parlies Ml leil. Id
id ni n.m
*” Id Cnllasn ami llie cilv itrlemleil try assetling n tight lo piivniy .mil llie
riydil In re nil n private agreement. hi
Id ni 110-18. Ilie mull sialeil tli.n ii was "nnaw.nr nfany specilit mustiln-
lional or statutory piovision Hiving llie press or llie pniilie a tight In attend a
is "nil indispensable pall of mil system «d government anil nor way ol lile" and
Ihal "whai transpires in llie i nurlionm is politic piopcrly.” ld
w Id ai 3.18. Ilie mini staled dial die value n) open courts in a rcpieseniaiive
form o| govrilinie.il is gieal and, Hicirliirr, with llie lily's invnlvrincnl as a pally
llie presiimptioii :n favor ol npeniii'.ss iiirtrased. 1l al 110. Also, afler levit-wiiig
criminal and i ivit cases, die <mill staled that die Iwo jnsiifiralions (or tlosuir ate
Id Irivary mterius tiled hy llie cmul imhided reriaiii juvenile pnnerdiugs,
lopiion, and | istnidy actions. Id
s |d ai 118 Ilie mini slated:
Ftndier. ippell.mis' light to know the trims ol the settlement ague-
mrot is paitii ulaily mmpidliiig Inn hecaiise id the naiiiie nl the
issues hemg hligaleil, i.e., alleged poliie misioildilct and inipInpii
polur llaining involving a City id Miami poliie ollirer ailing in his
ollii i.il fapaiit). Iliese issues ilealcil a siihslinli.il mimel.ny liahihiy
(01 the tiny ami iiilliuuied ils iusiii.uiie rales fm llie liiiiue, whiili

plamed ahmil air hy thru very lialiur ucwswollhy,
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(at tots of IIk* citsc, llie* court therefore held (lint the trial
comi ithtised its discretion hy granting the request to seal
the settlement.1

(mlliizo provides a good example of how the common
law hitlanting ptocess c¢;m work lo provide an acceptable
answer if tom is consider all the factors, including the na-
tini* ol die sttii and the identity of ihe parties.11" Thus,
the proper balancing of the factors should act to eliminate
potential abuses of closure requests while adequately pro-
let ling bolli public and private interests because the bal-
iini ing ptocess lakes iu all relevant factors, ranging from
privacy inletests lo potential decreases in court costs and
time if settlements are encouraged hy guaranteeing confi-
dentiality.1" because the court balances the factors, and
nol die panics, die potential for abuse is limited.

B. Disliiigiiisliin/i llrlwcen Scaling and Unsealing

While the balancing tests under the common law right
of access works, albeit wilh some confusion, other factors
besides the identity of (he parties or nature of the suit
come into play. Another factor which some courts recog-
nize in tight of access cases is that courts may need to ap-
ply a different standard when determining (he
appropriateness of later attempts hy unrelated third par-
ties to unseal settlements. This difference is important
because the original panics may have relied on confiden-
tiality iu reaching the settlement agreement.”2 In Palmini

Id 1w ... -iimili.my li.nl .iticacly indicated that premiums would increase
due to tinicity’s il.cim rxpeiiriue. ld at 318.
ee Id it 11k 111 liiiilu i. the lotiri deflated that the city's feat* that the infor-

mation would all*11pending litigation against the city was not a f.n lor to weigh in
the lialatue. Id at 137. 11ds reason did nut rise tn thr level of being a "cogritl
te.i'oti lot sealing” and the lily failed lo show "any immediate lineal lo the ail-
muir.li .limit ol [n\lur" to [tislily the llostlie. hi

well tegaldless ol the iin musluilirs.
.Sir wi/nu notes Ili. 50, *15and m/nr note 177 anil accompanying text lot ex-
amples < \iliiims
e Srinf/iu tmles MI* 1*01 ami ai <iinip.myiiig text foi a ilisilission of the issues
ol patties' it haute and l.lillless
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v. New Yoik,in lor example, llie courl drew a disiinclion
between the original sealing of llie .seiilemenl and llie
laier ailcmpi lo unseal il."" In Jahnirri, llie siale of New
\ %k intervened in a private antitrust at (ion between I'al-
niieri .md 1)I(! Concrete (lorp. lo modify llie ordei sealing
the setilemeut so that Ilie district attorney could use (lie
information iu grand jury proceedings against tin* par-
lies."" After the dislricl couil granted the motion to un-
seal, l'almieii appealed to llie Second Oilmil C.ourt ol
Appeals."'l

Recognizing (Ik* dilferences between sealing and un-
sealing. llie Second (artnil adopted a standard ret|uiiing
a party seeking iliuhnuir to show "extraordinary eirt uni-
stances or compelling need." the opposite of llie test for
scaling."7 Thus, Palmini held lliat when parties rely on a
settlement's confidentiality, (lie paity seeking access must
satisfy the greater burden of proof."" Indeed, the courl
stated dial a party’s reliance "raises a presumption in
favor of upholding |[tlie scaling| orders."""

In htlmim, tbc rout | was faced with two competing in-

770 F21 RO (2i](.,i I'mi),

e ii .il 80S. Ilie pAilm ami lilt- (mill Attiiowlrtigril ilu- Kial mnl.ip hr
Iwirti ilir «Lilr't anliliud jiliml .mil llie [iiiinC i.nr Id lii tail. iliia ia our
tr.iMin ilir alalc imighl in imtr.il ilir trtlirnirni jgirniiriil 1d at 801 OS

Id al 801
~1d d H2 n pdttiiv main .iigmin nl wja llial 1liP) wrie ilepimiit nl treat
tight! tucjinr llit>1li.nl i lir,| lii-avly on llit- Anting niiln in inching ilir v Illr-
mrill. Id

Id al 800. lliia tlamImt u llie run nppmitr of ilir mu it nan,taut whiili
inpiitPA ilir putt) «r, ling i/mtnr In drmniitliale contprlling nm 1. Srrihwh nnlrt
W 125 ami at(nnip.m)iiig m i lot a ilitiuttion nt ihr ntiial ai.iihL.iiil

Lidmim. 77'i I'Vil al 80S Our tailor ilir mull imlcl nai ihr mn.igi«lialr,«
vny arinr mlr in ailiiriing iln trlllrmm|1 Our lo ilir pjiliit comno ilin ilir
Anoint) Cirnm| wmilil nlilam ihr intoirnalinn Id linn, il wmilil Im mil.mi Im
iln* (nun lo Oitl rnmtmgr an,l ailitrly nm I iii trlllrtnrlil nnl) In iln n allow
m m Inilir inalru.il win, Il ilir (null piomitril wmilil iruum tralril Id Ilir
itiagiiliair rnn Aiainl llial l,c trill, tnrul wiiulil lute lirru rtiinnrl) haul, it tmi
inijMittihlr. without ilir pimiiitr In tral ihr agtrrmm|1 Id al 801 lailirt. Ilir
Allmmy (“ri.ri.il iiacil inlmniaiiim (mm a mini jgtn'minl agaiml Oil! <a,n-
ilrlr Culp, wimli hit lu llie [tailirt* trait in I'almtfti 1d al MoS

"o Id Ailililionatly, llie mm I tlalul

At alilK*llanit lutr .iigord, Inir ilir vriy |[UM*(t ami mhtimilH.ii
llial iln* Aiii»int) Ihinial IMit a|,|,airnil) would mil ttru tuu* rt-
itiril lull (ni ilir inlo.g udIrtt and ilir niagmialr't | hiaiiiial attui-
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letests: (1) the state’s inlciest in criminal investigation
and obtaining evidence lor grand jury proceedings; and

die inieiesl in promoting settlement."" [|lie <0111l
Inst noted 1b.1t, in .1 previous decision, it held parlies aic
entitled 10 icly on pioleclive orders to prevent ihiid paity
.mess even il die lliiid parly is a govcrimieiil.il unit.1'
Also, die <null stated that a slate begins the battle against
any piivaie litig.ml wilh a distinct advantage due to its ex-
tensive investigative power.12 Thus, while a party’s icli-
ame would nnl automatically foreclose unsealing, the
(om 1 held die decision whether to unseal a settlement
agieemeui is best lell to the trial court’s discretion."1
IIn <(tiil (inllui staled that the dial court should decide
based on the unique lads of each case with a view toward
iiniinldinnifi rinsmr iu cases where the parlies relied on
<oiilideiilialily. '

I'nnn llin iltl hulling Co. v.Joiies*** also demonstrates the
iimeiiaiuly and louflicting views regarding ilu- right of
access to judi<ial iccords and settlement agreements ami
the value ol emoiuaging settlements, although the case
was lain vacated lor lark of jurisdiction.| lie Times
I'In.lllailcmpicd to unseal a settlement agreement, <0111
nidcis. and uou-disrovery materials to publish the male-

.ty ia .| miili.h iilmlil). iijmiii will, h ilir jppriljiilA 'pp.m mh irlir.1
in .iginmg lu cult 1, ti.Mil-iliMii trHIti'iriil nrgnluiimiA
Id
o Id il Ml
“'Id <i«huing 1,1 MUiMMIAL v. Inlrituliotul Irl A TtI(tii]i. VI M 1
e 7| Hiiia. My .m.iliig) a [U1t) alhmilil lip rtitilinl luid) on Allmihl
ai ilin,: -lilt, miill iluoiiim till .ia nnlhrr nnirt drill wilh nnl, uluiy m.iliii.ih
In V.iillmdtll 115 , mill In LI Hui apul) iiiiiai titnw imiipdimg in 1| it nil.,mill
him ellmmil*Liiuss lu 1lrillihit @ pinlrilivr imlri irgjiilliAA ..I wlirllm iln
p.iii u,lin,; ,nllaa wia lipivriiiinriuj". iiiiii VO KIM at S'lii
o tldm*1L, 7VI T Vil Hidt
" 1d Al 8li%
e Id (1 nilliiM« jmlLlL i) TIR*iiMiil iriiuiMInl ilir (jap lu ilh'liaiiiil iiMiil al
I, «il, >L h>p»>g lIn itn* u.im1,i,1 Im miAnlmg Id Ilie mill I .ilah hi hi lliit il ihr
ai H*iiiilil ,1.Im iiaujli' ., . mn|M limg iniil, aii.li aa lhr* iiiijm,aail.il,1) ,.(>Li.milll;;
ihr diilihiimimmi h> .hi) i,ill, i in. .iiia .ill, >,i gum 1 Liiili i Im1. iliAilmmr wmihl In
[ii.Jhi 1d 1H*Ki
e 717SW.M'HI lilt <4 Appl, iur»W, 7SIL SW Villi18 1'1i« [I.IHh)
o Id <11 IN
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rial arguing (hat (lie public needed the facts to evaluate a
judge seeking re-election.,M The trial court had sealed
the record upon the requests of both parties after the par-
ties settled before the actual (rial began.«*" The Times
Herald argued it had a light of access under the common
law, first amendment, and the Texas Constitution.1%0
After disposing of the other two claims, the Times Herald
court accepted (he existence of the common law right of
access based on Nixon.130 The court reiterated, however,
that the right is not absolute"'land stressed the discretion
of the trial court in the balancing Icsl.,M Thus, the court
held that closure is proper if the information sought con-
tains a trade secret; pertains to national security; involves
the privacy of third parties; or if there is a binding con-
tractual duly not to disclose the information.,M Signifi-
cantly, the court analyzed the difference between
unsealing, which raises questions of the parties' reliance
on confidentiality, and sealing."’1 |Ilius, like the Palmieri
court, the Times Herald court held that a party seeking to

Id iii 931-35. I1lir original tuil involved physician misconduct. 1J at 036.
I hr newspaper did not srrk m en lo ditcovery materials, which both ihr purlieu
and courl tilled were non-public pant of ihr trial proem. Id al 938 nl. How-
ever, tcltlerncm agreement! are alto arguably non-public atprctt ofa trial for a
ditcuttinn of ihr special nature of irltlrrnrril agreementt, tee m/m noirt 230-2-12
and jufira noiet 111-129 and accompanying text.

Tik/i lInaki. 717S.W.SM ai 93-1. lhe fad ihr cate never went lo trial rchitet
tome count' feart concerning abuse, for example, one courl dated ib.it everyone
would iyec lo tctilr alter heat mg damaging evidence and therefore cloture
would become ihe "norm". llificm, 759 F.2d at 1571.

7i*i/r inald, 717 S.w 2d at 931, The touil fejected llie lexas constitutional
claim, dating lhal llie only cate law pertained to criminal catet. Id ai 930 1Ihe
court timilarly rejected ihe lint amendment claim after noting that il alto only
applied tu criminal catet and that ihe Supreme Court had rejected a futt amend-
ment right of accrtt to tttmdt in the A'uon decision. 1J

-
« |d

Id at 939 the court alto dated that private agreemenlt alone, however,
will not bind a court, a view tinular In the II'fiM and Minnmpalu Slur U Triw
count. Id at 938; tf*aiminput noirt 81-98, 111-129, lor a discussion ol the two
catet

«« Tmn lInjtd, 717 S\V.2d al 938.

M Id 1he court referred to THICv. F.mil (JEmil, 077 F2d 2.10 (2d (Ur. 1982).
vhich tupportt the prriumption of maintaining ciotuic and ilitiingiiitliei be*
tween unteahng and seating Tim lInnlJ, 717 S W.2d al 918.

19881 COMMENTS 007

unseal documents must show "extraordinary circum-
stances™ in order to gain access to previously sealed
material."**

Unlike some courts, however, Times Herald stated that
the value of encouraging settlement is a significant factor
which courts should consider in the balancing test in
many cases."0The court indicated that a slate has a great
interest in encouraging settlements which weighs against
the public's need to have access to settlement terms.107 In
(lie court's opinion, adopting a less stringent test would
affect future settlements.10 Impeding settlements would
in turn increase the overload in trial courts because par-
ties could not depend on lasting confidentiality when ne-
gotiating settlements.101 Additionally, hy allowing easy
access to sealed material, a “chilling elfect” on potential
litigants could occur with the effect of \ionlitigation of
valid claims.10 Finally, the Times Herald court noted that
many of the common balancing factors which support
public access do not apply to settlement agreements be-
cause of the private nature of the agreements.171 Thus,

- id
« Id At938--10. The Tmn lInald court noted that the tii.il mutt's agreement
to teal the tcttlcmceni wat a significant factor in the pailies’ ail,lining settlement.
Id al 910.
»> |d at 939.
o |d
%" |d the court stated:
In our liligout society, for ut lo take the potuinn that pnvate lili-
gauit, who have tclllrd their ditpute before calling upon a court or
jury lo find.true the factt alleged in the plraduigt, and who have
settled in reliance upon die couit's agircrneut lo seal llie lecoid
from public disclosure, have no right in expect die confidentiality to
which they agreed and lo winth they were assured, would seriously
impair the settlement ptocess and would increase the trial overload
which presently exists in our judicial system.
Id
"« Id Denying confidentiality would ilelel people fiom piiivuing valid legal
iliiuit herante une rcavon people settle is lo avoid publicity. Id Moieover. llie
public, as well as llie stale, has an interest iu cncmitagiiig seiilemenl liecatisr of
the increased lime and costs of liligaiion cnmpatrd to srllting disputes. Id
Id al '>10. lhe couil noted llial most srlliciurnt agirrmenls occur ill pri-
vate wilh no couil supervision and icllrtl the pnvate desires nf the pa itiil.tr pat-
lies. Id therefore, the argument that openness serves to inclease judicial cpuliiy
hy public scrutiny dors nol apply lo selllcmentl. Id al 939-10.
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the majority held that the newspaper did not meet its bur-
den of proof and denied access to the sealed
settlement.m

Yet, the Times Herald decision was strikingly far from
unanimous.1’s The concurring opinion emphasized the
value of encouraging settlements and stated that neither
the press nor the public has a right to unlimited gathering
of information.17 Ihe dissenting opinion, focusing on the
Supreme Court cases establishing a first amendment right
of access to criminal trials and the two-prong Richmond
Newspapers test, however, believed a first amendment right
of access exists for civil trials and records.1® The dissent
stated that many of the factors pertaining to the value of
openness in criminal proceedings apply equally to civil tri-
als, especially when the nature of the suit itself concerns
the public directly or indirectly.170 Finally, the dissent
stated that the more significant concerns arc the parties'
rights to privacy rather than the value of encouraging set-

IJ. 1lie courl Mated dial "die trial court's action in sealing die record* wa*
within hi* [tic] discretionary authority, that there wa* a substantial basis for the
court's refusal to unseal the record*, and no abuse of discretion i* shown." 1J.

« 1J at (MO. Ilie court, sitting m bant on rehearing, tallied seven members in
the majority, one concurring opinion, and five in the dissent. 1J

"o In at 011 (Whitham,J.. concurring). Judge Whitham stated that "|t|hc right
to speak and publish does not carry wilh il the unrestrained right lo gather infor-
mation.” 1J Further,Judge Whitham indicated that even if die first amendment
support* arce**, the value of encouraging settlement i* so significant that the bal-
ance would still lip in favor of nondisclosure. 1J.

"> |J at 013-11 (Howell, J., dissenting). lhe dissent distinguished .Vium as a
case of special access because die public already had written transcripts of the
tapcs and the prets was seeking the actual tapes. 1J The dissent relied heavily on
HtthnonJSru'ipnpfti, stating that “a new day dawned" with the decision. 1. Judge
Howell inlcrpieted the case as establishing constitutional protection for the acqui-
sition of newsworthy material. 1J at 013: ice supra note* 20-31 for a discussion ol
ItuhnonJ Xtwipapni and supra notes 10H-110 lor a discussion concerning the dis-
tinction between access to the llial and access to record*, which indicates the dis-
sent’s reliance may have hern misplaced.

IN Timri linntJ, 717 S.W.Zd at 011 (referring to factor* such a* intleasing the
cpiahly of trial*). Further, the dissent slated that the majority failsd to critically
analy/r potential dillerences and/or similarities between criminal and civil case*
hefote adopting the factor* from criminal case*. 1J Judge llowell referred to
environmental, products liability, and discrimination cases, which potentially can
have a great impact on the public. U. 1hu*. in these rase* public interest iu ac-
cess would weigh heavily in the balance. 1J
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dements, and that even these rights might not tip the bal-
ance in favor of closure.177

Other cases further demonstrate the uncertainties over
access to scaled .settlements. In llank of America National
Trust v. llotel Rittenhouse Association, 178 FAII 111, a concrete
contractor, requested access to a scaled settlement agree-
ment between the Bank of America and Motel Kitien-
house (IIRA).'70 lhe Bank and IIRA settled the dispute
before jury deliberations on the condition that the court
seal the agreement."10 FAB III, a creditor of IIRA, al-
leged that the Bank and IIRA had engaged in a conspiracy
to prevent public access to "otherwise public proceed-
ings.""" The district court denied the motion to unseal
in a "one-paragraph order" stating that the private and
public interests in settling disputes outweighed the pub-
lic’s interest in disclosure of the information.18

On appeal, the Third Circuit Court of Appeals adopted

17 1J. al 910-17. The (li**ent staled:

I'ljlic primaiy factor srl loi ih in opposition of acres* is the patties’

agreement to seal the reconls. This should he given little weight.

The public has an independent interest in the recoid that the parlies

may not foreclose by mere agreement. If the matter were left en-

tirely to the litigant* and disclosure foibidden unless al least one

party consented to public access, the vast majority of civil records

would he screened from the public view. Adrastic diminution of the

stork of information available to those who pay for the creation and

operation of the court* would inevitably result.
1J at 916 (citation* omitted). Further, the distent pointed oul Ihal in the present
case the court sealed the cntiie record instead of the legitimately coundenti.il por-
tions. 1J at 917. Thu*. the closure exceeded the limit necessary lo ptotect the
privacy interests of the parties. 1J at 931, 917. The dissent also disagreed with
the majority™ valuation of encouraging settlement, ranking ii a* a very minor lar-
tor. 1J at 910.

"e 800 F.2d 339 (3d Cir. 1986).

"* |J atSKM . The Bank contracted with 11IKA to finance the roiislr uilion of
the hotel, a relationship which ended ill a suit for foreclosure. 1J al 310.

"« |J. 1he llial itself, however, was open to the public. 1J. at 311. FAB III did
not want evidence lioni the trial, only the settlement, even though the settlement
itself was never "public information.” 1J

1J FAB 11l rlid not atsen a first amendment right of access, thu* thr couil
did not address the issue. 1J at 313.

'»* |J For a discussion of the abuses of scaling record*, see supra notes 16. SO.
93, and accompanying text. Other count hold that the lower coun must make a
specific record for review to prevent watte of lime and abuses. Strabo supranotes
59 and 66 and accompanying text for a discussion of the requirement of a record.
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the common law balancing approach from Nixon and
placed the burden of proofon the parly seeking closure lo
overcome ihe presumption of openness.18% According to
the majority, the issue before the court was “whether the
district court abused its discretion in holding that (he ju-
dicial policy of promoting the settlement of litigation jus-
tifies the denial of public access to records and
proceedings to enforce such settlements.”",H The Bank
and IIRA argued that settlement agreements arc non-
public aspects of trials.186 The court, however, distin-
guished between a settlement which is not filed with a
court and one like the settlement between the Bank and
HRA.180 According to the court, when the Bank and IIRA
filed their settlement with the court, the settlement tech-
nically became part of the judicial record.187 Therefore,
Dank of America held that once parties file an agreement
with the court, the settlement takes on the same qualities
as evidence or courl rulings with a corresponding public

Bank 0jAm., 800 F.2cl .11 344. The courl refused lo apply lIhe more stringent
first amendment test, hi the court alto emphasized the Tact that the common
law right of access was not absolute. Id

Id

Id at 343. The llank and 1IRA relied on Stall/ limn, a ease concerning the
press’ right of access to names and addresses of donors and members of a reli-
gious organization. Id (referring to Seattle Times Co. v. Rhinehart, 4G7 U.S. 20
(1984)). In Stall/ Tmn, the press wanted to publish information obtained during
discovery in a defamation suit between the newspaper and the organization. 407
U.S. at 23. The Supreme Court, in denying access to the information, discussed
and emphasized the distinction of discovery as a non-public part of a trial. Id. at
32-33.

«+* Bank of Am., 800 F.2d at 343-14. Moreover, the court stated that the parties
could have avoided disclosure by not filing the agreement with the court and mov-
ing for voluntary dismissal. Id at 344. | he parties filed the agreement with the
court anticipating future problems with compliance, thus hoping to avoid the
need to initiate a new suit. Id

Id. at 343. The court stated:

Similarly, unlike the civil discovery materials at issue in Srattlr Timer,
a motion or a settlement agreement ft/d ii-iMtht court is a public com-
ponent of a civil trial. As in the rases involving trial rulings or evi-
dence admitted, the court's approval of a settlement or action on a
motion are matters which the public hat a right to know about and
evaluate.

Id at 343-44 (emphasis added).
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right of access. 88

Yet, the Danl< of America court, like the Times Herald
court, recognized the value of encouraging settlements to
both the public and the courts.180 After balancing the fac-
tors of the particular case, however,100 the Dank of America
court determined that the district courl abused its discre-
tion iu granting the motion to seal.10l The court, there-
fore, allowed access lo the agreement and declared that
such openness would promote an informed public; in-
crease the public's confidence in the system and public
understanding of the judicial process; act as a "check” on
the system by subjecting the court to public view, thus
promoting honesty and fairness within the courts; and
prevent abuses of closure. X Finally, the court noted that
the case was a single claim between two patties rather
than a multi-district, multi-party, compjcx case in which

 Id. at 314.

Id al 344, 310. The court Mated that hy adopting a policy of encouraging
settlement* lhe public and courts could save lime and costs, and mentioned that
settlement agreements generally'may nol be used as evidence to prove liability.
Id (refrttiiig to Km R. Evid. 408).

Bank of Am, 800 F.2d al 342-4G. the factors included: the presumption of
openness of trials and records; courl rclianrc on filed materials such as settlement
agreements requiring access for complete public understanding of the opinion;
the piiv.ue nature of settlements contrasted with "public" evidence; the fan the
case was simple rather than complex; ami the effects of access on future settle-
ments. Id

* |d at 344. 3IG. In addition lo the typical (cars of abuse and secrecy related
to access of coun records, the coutt focused on the (act the parlies filed the settle-
ment wilh the court. Id. at 343. llie majority stated:

In the name of encouraging Settlements, (the dissent) would have us
counlenanre what are essentially sectel judicial proceedings. We
cannot permit ihe expediency of ihe moment lo oseiiurn centuries
of tradition of open access lo court documents and orders.

Having undertaken lo utilize the judicial pioccss to inteipret the
settlement and to cnfoicc it, the panics are no longer entitled lo
invoke the confidentiality ordinarily accorded settlement agree-
ments. Once a settlement is filed in Ilie district couil, it becomes a
judicial tecold, and subject . >the access accotdcd such records.

Id

«* |d These benefit* and factor* air the same faclois used iu lhtkmond Xtunfa-
(mi" historical/functional balance for a first amendmenl tight of access, discussed
al tu/ini notes 110-112. Bank of AmVn<n, however, failed to distinguish between civil
and criminal trials, or even between access lo records and access to trials.
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encouraging settlement becomes paramount.1'l

Hy contrast, the Bank of America dissent, as did the Pal-
mieri and Times Herald courts, separated the original seal-
ing and later unsealing of settlements and advocated two
separate standards.,!H To Judge Garth, the real issue was
"whether a privately negotiated settlement agreement,
agreed to and entered into a court record only on condition
that it remain secret, should now be unsealed because of the
district court’s supposed abuse of discretion in permitting
it to be filed under seal."16 The dissent advocated adopt-
ing a standard requiring a third party lo prove extraordi-
nary circumstances or a compelling need in order to
unseal a record.100 Further, the dissent stated that the ef-
fect of the majority’s opinion was to create a per se rule in
which the public’s right of access would always prevail
over the interest in settling the case and privacy.107
Therefore, Judge Garth asserted that the majority deci-
sion would “impair seriously the efficacy ofjudicial efforts
to encourage [the] settlement of many cases ... .” 138

In summary, therefore, there are two distinct situations
which may arise in some jurisdictions in “unsealing”
cases, varying with the parties’ reliance.100 If the parties

Hank of.1m.. 800 F.2d at 3-16. 'llic dissent relied on I')1Cv. Emit (J Emil, to
support its argument for the wueahng standard'and necessity of encouraging set-
tlement. Id. 11 3-18 (referring to FDIC v. Ernst & Ernst, 077 F.2d 230 (2d Cir.
1082)).

im Bank of Am.. 800 F.2d at 346-17 (Garth, J.. dissenting).

i« id at 347. Die dissent also noted that bath parties requested the sealing, as
distinguished from cases in which only one patty seeks closure. |J at 340.

e |d. at 348 (referring to Emil U Emil, 67' F.2d at 2321. Ihe dissent noted
that the settlement was never public information to start with because it was en-
tered under seal. Id at 347. This fad, according to the dissent, gave "rise to a
new and different factor: the reliance of the parties on the initial and continuing
secrecy of the settlement agreement.” Id

<'Id

i" Id Further.Judge Garth staled lhal the majority derision "utterly ignores
the importance of, and the practical realities surrounding, the process oi settling
lawsuits." 1d

|" 1d at 348. As the dissent iu Hank of Ammia stated. "(allthough the common
law right ol access must he given slue regard, a court cannot operate in a vacuum.
To apply mechanistically the same test no matter what the factual circumstances,
is to risk doing injustice to parties before the couit." Id
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have not relied on the confidentiality of the settlement
agreement, the normal common law balancing test with
the presumption iu favor ol openness applies.*0" If, how-
ever, the parties have relied on the confidentiality, the
burden of proof for the third party rises to a level requir-
ing a showing of extraordinary circumstances or compel-
ling need in order to unseal the .settlement agreement.701L
Recognizing such a two-level standard could alleviate the
fear that emphasis on the value of encouraging settle-
ments would result in secret trials.707 Courts avoid such
abuses because it is the court's weighing of all relevant fac-
tors which controls the outcome rather than the private
parties’ agreement.705 Yet, iu the already uncertain area
of access, adopting another standard based on a factor
such as reliance may create as many problems as it solves.

I1l. The Vai.uk of Promoting Settlement

Besides fairness and party reliance, which may support
maintaining closure, the value of encouraging settlement
may also support maintaining closure in some cases.
There arc several reasons why courts should give the
value of encouraging settlements significant weight in the
balancing tests — both from the public’s and the courts’
points of view.70' One reason is the litigation explosion of
recent years. This phenomenon has forced courts to in-
creasingly advocate alternative means of dispute resolu-
tion.705 To some courts and authorities, the increasing

Sit, if; . Jini llnald, 717 S.w.2d at 938. Normally, tinder the common law
balance tot the presumption of openness tips the balance in favor or disclosure,
whereas here the balance shifts to favot maintaining closure if parties relied on
confidentiality. Bank of Am., 800 F.2d at 348.

Sir, t.g., llank of Am., 800 F.2d at 348; l'atmim, 779 F.2d at 862.

*» Srr, r.g., Palmim, 779 F.2d at 865. In fad, the Bank of Amnva dissent stated
that "bunding such an action (sealing the rccord| as a 'secret judicial proceed-
ing," wilh all that such a term may connote, and (l.iiiniiig that sealing practices will
‘overturn ccnluiics nf tradition of open access' is not an adequate substitute lor
reasoned judicial analysis." llank of Am., 800 F.2d at 349 n.3.

w Srr. tg .id al 348-49 n.3 (Garth,J., dissenting).

Id at 349.

im Id Judge Gatih noted that "Ibjelwecn 1973 and 1983. new filings of civil
cases in the federal district couits rose from 98,560 to 241,842, an increase of 145
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use of tiltcrnativc dispute resolution is evidence of the
need to encourage settlements.800 Additionally, an ex-
press goal of Rule 10 of the Federal Rules of Civil Proce-
dure is to encourage settlement.807 Other factors which
support closure and the need to encourage settlement
are: the avoidance of wasting courts’ and parties’ re-
sources when settlement is successful; the fact that confi-
dentiality is a key factor in many settlements; and the fact
that settlement agreements may contain information
which the parties legitimately desire to keep from the
public hut for which they cannot obtain a protective

order.8'r

In re Franklin National Rank Securities Litigation,800 cited hy
several courts in their attempts to balance factors pertain-
ing to the right of access,810 exemplifies the significant
value of settlement in certain cases.8" Franklin was a com-
plex, multi-district case involving the insolvency of one of

percent." 1d (referring In Levin S Colliers, Containing tht Coll of Litigation, 37
Rutgers LJ. 219 227-29 81985)

Id; irt also Provise. Settlement Strategies tor FederalJudges (198G).
'l lie increase lias not only been in the number of soils, bul also in (lie length anil
complexity of suits. Hank of Am., 800 F.2d al 319. According lo one aiiihnrily,
"|t)he federal couris held 213 trials lasting 20 days or more in 1973 (which]
doubled lo 420 by 1983." /if. (referring lo Levin SColliers, supra note 205). The
judge staled Ihal the majority of commentators and judges agree on “llie value
and necessity of a vigorous policy of encouraging fair and reasonable seiilemenl
of civil claims whenever possible,” finding Ihal "ihe literature ... focuses nol on
whether seiilemenl is desirable, bul on how best to achieve il and how far ajudge
should ?o lo encourage il." /rf. at 350. . .

Fed. R. Civ. P. 10. Rule 10 stales llial one purpose of a pretrial confer-
ence is to "facilitai|c| Ihe seiilemenl of ihe case,” and lhal ihe panics may discuss
at Ilie conference "the possibility of seiilemenl or the use of rxirajudici.il proce-
dures lo resolve the dispute.” 1d. at 16(a)(5). (c)(7).

«* Bank ofAm., 800 F.2d al 350. Judge Garth pointed out in BankofAmmta Ihal
one study of len federal couris showed lhal 88 percent of cases settle pre-trial, with
only nine percent actually reaching trial. Id. Titus, adoption of a policy which
discourages seiilemenl would increase llie already existing overload without any

new cage
§3°ER.D. 408 (ED.N.Y.), afTdtubnon FDIC v. Kinsi k Kmsi. 077 F.2d 230
(2d Cir 1982). Ihis comment merely (ouches on the value of seiilemenl as ii may

re[ate to ihr balancing tests in access rates. o
“ SttBank ofAm, 800 F.2d at 345, 348; l'almun, 779 F.2d at 805; Timei lInald,

717 S\W.2d al
*-Sthupra notes 160-177, 191-193, and accompanying lexi for a discussion of

this issue.
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ihe nation’s largest hanks.818 Two years after some of the
parties reached a settlement based on confidentiality,
third parties sought to unseal the agreement.85 The dis-
trict court denied the motion, focusing on the parties’re-
liance on confidentiality in reaching the agreement and
the enormous costs involved.8" In fact, the court stated
that the only reason the parties ever settled was due to
their reliance on both protective orders and the sealing
orders.815 According to the courl, without the settlement,
the (rial would have continued for at least six more
months,810 Continuing the trial would have forced an
even greater investment hy the parties and the court and
consumed the balance of the insurance funds which pro-
tected both the defendants and their creditors.817
Moreover, in mass toils where problems are also com-
plex, the value of promoting settlements'is also substan-
tial. As one authority, Judge Williams, noted, in a society
where parties file an ever increasing number of mass tort
lawsuits, it is not an overly pessimistic prediction (hat,
absent some legislative orjudicial solution, our attempt to
try these virtually identical lawsuits, onc-by-one, will
bankrupt both the state and federal court systems."8™

%> franklin. 92 F.R.D. 31 472.
w" Emsl (J Emit, 077 F.2d at 231.

Franklin, 92 F.R.D. al 472. The touri noted that the cave lasted over five
years, contained volumes of discovery materials and documcnls. and cost (lie par-
lies millions of dollars in legal fees before the parlies settled. Id at 409. Further,
the court stated that "|h|ad the trial continued, many millions of dollars more
would have been expended in legal fees, a dial courl would have been heavily
engaged for a long period, more appeals were inevitable and jurors would have
been inconvenienced.” Id. ai 470.

s |Id. at 472. The courl slated:
The settlement agreement resulted in the payment of substantial
amounts of money and induced substantial changes of position hy
many parlies in reliance on the condition of "Ciccy. For the court
to induce such ads and then to decline iosm &ill the parlies in their
reliance would wink in injustice on these litigants and make Inline
settlements predicated upon confidentiality less likely.

oo Id
Irf.
"* SreS. Williams, Matt lotl Clou Aetioru: Going, Going, Conet, 98 F.R D. 323, 321
(1983). Williams fuither noted that several cuireni mass tort suits “|ihtcaicn| tn

Id
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Williams separates mass tort eases into two categories.*"1
lie classifies the first category as mass products liability
eases and the second as mass accident eases such as plane
crashes.**0 Williams advocates using the class action de-
vice to alleviate some of the problems with certain mass
torts, such as products liability cases.**1 Nevertheless,
Williams also recognizes that mass accident cases are not
normally suitable for class actions and that many courts
persist in opposing the use of class actions iu such
cases.*** Finally, Williams notes that “the cost of retaining
experts, collecting medical or technical data and collect-
ing hundreds of depositions and affidavits prccludc(sj the
vigorous maintenance of a complex product liability suit
by an individual plaintiff’** Therefore, due to the high
costs of suits and absence of alternatives such as class ac-
tions, settlement is possibly the most desirable and feasi-
ble alternative in mass accident cases.*24 Any actions
hindering settlement, therefore, could be extremely

costly.**5

last well into the next century.” Id. lie noted that according to the 1981 Annual
Repot ( of the Administrative Office of the United States Court, over 9,000 new
products liability suits were filed in district courts, representing a 17 percent in-
crease over the 1980 figures and following a trend which began in 1974. Id at 324
12
»'e Id. at 324 n.l.
* d
»e |d at 325.
"> Id. at 329.
"o Id. at 329 n.I9.
‘< Stt iupranote 222 and accompanying (ext for a discussion of the absence of
alternatives.
Stt Franklin, 92 F.R.1). al 472 and tupra notes 209-217 and arcompan)ing
text for a discussion of mass torts, options and costs. One court staled:
Voluntary settlement of civil controversies is in high judicial favor,
Judges and lawyers aide strive assiduously to promote amicable ad-
justment of matters in dispute, as for the most wholesome of reasons
they certainly should. When the effort is successful, the parties
avoid the expense and delay incidental to litigation of the issues; the
court is spared the burdens of a dial and the preparation ami pro-
ceedings that must forerun il.
i’cnnwalt Coqi. v. Plough, Inc., 076 F.2d 77, 80 (3d Cir. 1982) (quoting Aulira v.
Robinson. 419 K.2d 1197, 1199 (DC. Cir. 19G9)); ttt olio 7Im/r liftaid, 7 17 S.w.2d
at 941-42. Die Timn linald concurring opinion indicated that even if the coutt
used the heightened scrutiny (esl from a first amendment basis for access that the
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Additionally, in mass tori lawsuits, encouraging settle-
ment takes on an even greater value since the defendant
cannot look solely at an isolated agreement but rather
must consider the potential of many suits by many par-
ties.**0 This requires the defendant to anticipate the ef-
fect of a single settlement agreement on all the possible
suits.**7 Moreover, if settlement is the most desirable al-
ternative in these cases court supervision and approval of
settlements may protect the plainiills by "evening oul the
odds" between defendant corporations and individual
plaintifls.**'1 Yet, ironically, court involvement also de-

suhslaulial value of ciirotiiaging seiilemenl to ; state alone could dp the balance
in favor of closure. Id Ihe concurring opinion funlicr stated that thr value of
srlilrmrnt is a "compelling govrmmrntal interest" and a trial court's ortlcr seal-
ing an agreement is "no greater than (is| necessary or essential lo thr protection
of the State's interest in encouraging and facilitating the settlement ol lawsuits
pending in its courts." Id. at 941.

Stt Mmnrapolu Star (J Tnhmr, 392 N.W.2d at 205 (access lo settlement iu
plane crash case wilh pending suits).

llank of Am., 800 F.2d al 351 ((,arth,J.. dissenting), llie dissent staled that
because the defendant has to look to the effect of any agiecinenl on many cases,
the defendant will be less likely to settle favorably with a patty in the absence of
confidentiality. Id. The dissent slated:

Moreover, it is precisely in the context of mass torts with multiple

plaintiffs such matters as air disasters, toxic injuries, anti products

liability claims — that the interest in settlement is particularly

stiong. Such rases are characteristically long, complex, and costly to

try, and the savings in public and private resources achieved by set-

tling them are immense. As onejudge familiar with the llial ol mass

tort rases noted: 'Even saving one week of judicial lime per case

would, as most trial judges know, be substantial. Forexample, in the

Dillon shield litigation, the record disclosed that, if the usual per-

centage (90) of the 1000 member statewide class settled their case,

the savings nfjudicial resources in the tnal of the remaining 100

would amount to 400 weeks, or, roughly, eight years of trial time, In

addition, there would be an estimated savings of $26 million in liti-

gation expense lo the parties and $7 indium of courl expenses.'
Id at 352 (quoting Williams, tupra note 218, at 323, 328).

*" Stt tupra note 225 for a discussion of why courts may nerd to sul>risi«c set-
lirmrnlv because of party inequality; ttt alio Ibe Dallas Morning News, Nov. 22,
I9H7, at RA, col. 2. Ihe article, Sta/td hiuiuiti Ittal uilh Potuimngi, SA\, Surgery,
staled that court supervision and approval of settlements is necessary in some
cases, as well as non-disc Insure of the (laities' names, if the parties are menially
retarded nr children who may fall victim to frauds. Id 1he article cited one care
involving lead poisoning of mainly young children which resulted in a $26 million
sealed settlement. Id. Ilie plainiills* attorney agreed to seal die records to pre-
vent exploitation of the children by "aluminum-tiding people." Id
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stroys any opportunity for confidentiality in some
jurisdictions.220

IV. 1’'0ssim.E Solutions Amid the Uncertainty

Besides giving weight to the value of encouraging set-
tlement, there are solutions and other considerations
which could alleviate some of the confusion regarding ac-
cess to settlement agreements. One consideration in set-
tlement access cases, for example, should be the
distinctions between pretrial versus trial proceedings or
records, distinctions which arc related to the "court reli-
ance" factor.230 In In re Reporters Committeefor Freedom of the
Press,*3' the court separated pretrial materials and trial
records, stating that pretrial information is nol part of the
open court record upon which a court relics to form a
judgment on the merits.232 The court further slated that

,r* Stt lupta note* 61-08, 186-191, and accompanying text for a discussion of
the view that filing any material with a court makes the material part of the official
court recotd and therefore subject to access.

M Srr, t.g.. In rt Hrf/artm, 773 F.2d at 1335. This ease concerns third party
attempts to obtain sealed discovery documents used to support a motion for sum-
maryjudgment in a civil defamation case. Id. Other authorities, however, have the
opinion that any material, even settlements, become public property once the par-
ties file a lawsuit regardless of whether a court relics on the material. Stt Dallas
Morning News, Nov. 22, 1987, at 21A. col. 6. The article quotes David Anderson,
professor of law at the University of Texas, as stating:

| Ilie parties base) invoked the public processes, and we pay for the
court, we pay the judge's salary and we pay for that courtroom. It is
not then their option to decide that basing availed |thc-mselvcs| of
all these public resources [they can) now decide to make this a
q purely private matter.
I

e |, rtltrp,)rins, 773 F.2d at 133-1. The court reviewed the histoty ot access to
pretrial materials and the status ol stale and federal law regarding access to stub
materials. 1d Ihe court held that as a general rule there is nol a common law
right of access to prcjudgment records in civil cases. Id Similarly, settlements are
prcjudgment. nonpublir parts of a trial.

"> Id (retrial materials include pleadings and discovery materials — items not
yet entered at evidence. Id. Ilie court held Ihal, since a court does not rely on
pretnal materials for an ultimate judgment on the merits, public access will not
serve to enlighten the public at to the rationale behind a decision. Id. at 1335.
Ihe court slated lhal:

I lie factor most obviously distinguishing the request for records in
the present rase Irom the requests at issue iu die vast majority of
reported rates — and the factor that obviously caused the District
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pretrial materials arc private efforts, occurring without
courl direction and with the content determined solely by
the private individuals.233 Thus, public access to pretrial
material may not serve any of the functions usually cited
to support access.23l For example, access will not serve to
increase the quality ofjudicial proceedings by placing the
trial participants under public scrutiny.233 Further, In re
Reporters noted that the factors which plaintiffs cite in sup-
port of a right to access arose in criminal cases.230 In the
court’s opinion, these factors do not apply equally to civil
proceedings.237

Thus, to the extent settlement agreements arc compa-
rable to private, pretrial aspects of a trial upon which the

Courl to deny access without the document-by-document examina-
tion that ordinarily accompanies Rule 26(c) protective orders — was
the pendency of the litigation at the time the request was made. We
must consider, therefore, whether the tradition nf public access in-
cludes pre-judgment access . ... '|A| record or transcript brought
into this court on appeal, aftrtjudgmtnl nilrtrd on tht piotttdmgi by Ihr
tribunal apptaltdfrom, do (sic) not stand upon the footing or original
papers placed in the files of a court of onginal jurisdiction, and uhrrr
thnt hat turn no tnal had orjudgmtnl tntrrrd thnron.'
Id at 1333 (quoting an earlier opinion, EX partr Drawbaugh, 2 App. D.C. -101
(1891)).
Id. at 1335. The court drew an analogy to the fad that a patty may nol base
a defamation suit on pretrial documents as pleadings because the material at this
point is entirely private and the court has not heard nor acted upon the informa-
tion. Id
*s |d
"» 1d.
ld. at 1336-37.
* |d lire courl stated:
I.ven assuming, at utrn unhktly. that these functions are as important
in the context of civil suits between private parlies as they are in
criminal prosecutions, they are not greatly enhanced hy access lo
documents (which, unlike live proceedings, do nol contain time-
cordable subtleties) btfurt judgmint talhrr than njtr.
Id at 1337 (emphasis added), Ilie Inrt lltlvrtm dissent, however, focused more
on acourt's reliance inllicr than on a pnvatf/public analysis of pielri.il materials.
Id al 1312-13 (Wright. J., dissenting). lhe dissent stated that once a paity hies
any material wilh a court, regardless of the stage of litigation, on which thr court
subsequently relies to make any judgment, the tight of access attaches to die ma-
terial 1d;itt alto In rt C.oordiualed I'irtrial I'm. codings in I'ciridrum I'mri Auii-
Itiist Litig., 101 F.R1). 31 (C.l). Cal. 1981) (holding that die right of .mess
attaches when the documents aie submitted in connection witli any motion to the
courl).
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court docs nol rely to form a judgment, the value of a
right of access should decrease.23' Special problems
arise, however, when a court must approve a settlement
agreement.23 This is because the approval requires court
assessment, which in turn may support access based on
the court’s reliance to form ajudgment.2l0 One commen-
tator noted this particular problem and advocated, as a
solution to access problems, adopting an access test based
on whether the material formed the basis of a decision on
the merits.211 In a ease requiring court approval of a class
action settlement, for example, one court dealt with the
problem by holding that because the court opinion ap-
proving the settlement served to give the public enough
indicia of the court’s rationale, the court should deny ac-
cess to the actual settlement.242

Stt Iufira notes 230-250 anil accompanying text Tor a discussion of ihe quali-
fies of pretrial materials and why access is not as vital. Further, settlement agree-
ments depend largely upon the desires of the parties and their counsels' skills.
For example, settlement may only reflect a desire to avoid publicity or the time
and costs of litigation, rather than any belief in guilt or innocence. Sttsupra notes
117, 120-125, 171, and accompanying text for a discussion of the distinctions of
settlements; itt also Fto. R. Evid. 408 advisory committee's note.

Stt Marcus, tupra note 13, at 49. Marcus discusses the right of access to
pretrial materials and settlements and the distinctions of piclrial materials, hi.
lie slated that in pretrial situations, the court has not determined whether a "gen-
uine dispute" exists. Id. Therefore, disclosure of the information would "provide
little insight into the decision nri the merits. . . , Moreover, a ruling that a party
must disclose to the public all materials ofTered in connection wilh a motion for
summary judgment that is ultimately denied could preclude later settlement con-
ditioned un confidentiality." 1d

Id. al 49 n.20G. Marcus noted:

Particularly difficult problems may result from a court's duty under
rule 23(e) to approve any settlement of a class action. To do so. a
court must conclude (hat the settlement is 'fair, reasonable and ade-
quate', a process that requires some assessment of the evidence un-
earthed by the parties. If that material is covered by a protective
order, the court's process of assessment may provide a basis for va-
cating (he older. Yet, disclosure might preclude a settlement ton*
tingent on confidentiality.
Id (citation omitted), because Marcus feels that the critical issue justifying public
access is the interest of the public m overseeing the judicial ptotess, the lest
should focus on ihe conn's reliance on the material occurring when the couil
enters a judgment on the merits. Id at 49.
Id

11 S/t In it Corrugated Container Antitrust litig., G59 F.2d 1322 (5ih Cir.

1981).
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Other commentators have also proposed solutions to
some of tbc problems generated by third party access to
scaled settlement agreements and other confidential
matcri«>1s.243 First, some suggest that courts should rec-
ognize the value of confidentiality in encouraging settle-
ments and guarantee confidentiality iu “good faith”
eases.244 For example, courts could give greater weight to
the value of encouraging settlements in the balancing
tests.245 Alternatively, courts could determine if a court
relied on the information in forming ajudgment on the
merits, thereby increasing the need for disclosure.240 Ad-
ditionally, courts could develop clearer guidelines de-
lineating the proper inquiry and standards for granting
scaling requests, which could not only make better
records, but prevent abuses as well. 247

** Stt supra notes G, 59, GG, and accompanying text for a discussion of some
problems and suggestions for reform.

" Stt Annu.iljudicial Conference. Sccondjudicial Circuit of Ilie United States,
101 F.R.D. 1GlI, 233 (1983) (l)cau Edward A. Daucr speaking on llie topic of
"I low lawyers and Judges Can Use Alternatives to Litigation").

Sttid at 233. Dean Daucr slated:

There are legitimate, good faith reasons for the parties who are Hy-
ing to work out a solution to something like [a| toxic tort case lo
want their discussion to be private, immune both from later admis-
sion and immune from discovery by other potential plaintiffs' law-
yers later down the road, maybe even from competitors, and | think
there are good Taith reasons for wanting that privacy. That confi-
dentiality is a very large advantage that will, if it can lie guaranteed,
make (alternate methods of dispute resolution] even more useful as
adjuncts to the judicial process than they already are.

Id

Id. Further, Djucr stated that "in the current state of the law in most juris-
dictions, practically every place, we can't guarantee that degree of confidentiality
that the parlies would ideally like lo have." Id lie concluded with the statement:

We need a little evolution. | think, and maybe a little clarification of
what the applicable law of privilege or confidentiality might lie.
Judges, | am told, don't make law, but they do adapt it to changing
circumstances, and 1think the development of (alternative methods
of dispute resolution) is a changing circumstance.
Id; stt also supra notes G3-G8, 230-242, and accompanying text for a discussion of
reliance as the lest for disclosure.

Stt Note.supra note 46, at 1350-51. Thcauthor advocates clear guidelines in
order lo prevent "some of the barm from ... hasty closures." Stt atw supra notes
59 and GG, and accompanying text for a discussion of the related concern that
lower couris fail lo make an adequate record for review. Thus, one simple reform
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Another authority suggests the adoption of the “clear
and convincing” standard to justify closure. This stan-
dard avoids the uncertainties and inconsistencies until the
Supreme Court rules on whether the first amendment
supports access to civil trials or records and clarifies the
standard which courts should use.I™ In any case, courts
need lo ultimately resolve the questions concerning the
nature of settlement agreements.249 If settlement agree-
ments are non-public aspects of the trial process, courts
must answer the question of whether voluntary filing, or
discussion of the agreement in court, truly alters this pri-
vate nature and justifies access.290

IV. Conclusion

The scope of the public’s right af access to sealed set-
tlement agreements is uncertain.XBl Yet, by adopting
clearer guidelines and a uniform standard for all cases,
courts cou'.d alleviate some of the uncertainties.252 Most

is .or lower couris lo specif)' llie exact factors and weight of each on the record lo
facilitate review.

" Stt Hagenbach, supranote 110. at 882. Hagi nbach advocates the use of the
clear arid convincing standard instead of the more .uringent first amendment test,
which requires a party lo show "compelling governmental interests.” IJ.

e« Stt Marcus, supra note IS. at 29-41 (discussing ’he differences between prc-
:ri; I materials and protective orders in view of the non public nature of the infor-
i ration). Marcus stated:

Many of the most troubling consequences of the public access ap-
proach result from the assumption that nonpartics have some right
to obtain discovery material. This altitude is likely not only to foster
litigation over protective orders and preclude settlement, but also to
sanction lawsuits designed to obtain information rather than judicial
relief.
Id. at 29; stt alto supra notes 120-125, 210-242, and accompanying text for a dis-
cussion of the private nature of certain materials and records. Unless a suit actu-
ally goes to trial and the parties discuss the settlement in court, settlement is
merely a pnvate contract based on discovery materials.

Str supranotes G8,230-243. and accompanying text for the view that filing or
discussion mattes the settlement part of the record and subject to access the same
as evidentiary materials.

* Stt supra notes 13-242 ami accompanying text for a discussion of the differ-
ing views and tests, ranging from a first amendment basis to a common law basis
with two variations.

@ Stt supra notes 107, 232-250, and accompanying text for a discussion of pos-

sible reforms.
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importantly, courts shotiltl address critical issues in-
depth. These issues include the differences between ac-
cess to trials and access to court records, as well as the
differences between civil and criminal proceedings.29
Some courts, however, have nol recognized these issues
iu the past.24 This situation iu turn causes much of the
uncertainty in right or access cases. Unfortunately, the
problems cannot be completely eliminated until the
Supreme Court decides whether a first amendment right
of access applies to civil proceedings and records.2%

Furthermore, some cases raise legitimate questions
about reliance of parties on confidentiality.250 This
should also be considered by the courts in an analysis of
whether to grant public access to sealed settlement agree-
ments.297 The difference between the original sealing of a
settlement and later unsealing is a valid gqmcern. Yet, the
solution of adopting two different standards for closure
and access adds to the confusion by introducing subjec-
tive questions of the parties’ reliance.*9"' Reliance, in turn,
raises additional questions such as how much reliance is
necessary to justify continuing closure and how couris
should measure reliance.29

Sttsupra notes 41. 117, 17G.238, and accompanying text for a discussion of
the failure to discuss distinctions between civil and ciiiuiii.il proceeding* ami
record*. The civil/criminal diMinclion i* tignificanl because the fartots which
courts rite to support first amendment acces* arose in criminal *atc». Another
itttic some count neglect is a patty's reliance on confidentiality in agreeing to
settle. Without the sealing order, the very materials that the thud party seels
would never have existed. Stt supra notes 1-12-203 and aecempanying text for a
discussion of party reliance.

we Sttsupra notes 32-98 and accompanying text for a discussion of catet wlieic
count failed lo tecoguitc or discuss issues such as the distinctions between access
to trials and access to records, or between civil and criminal actions.

> Stt supra notes 99-110 and accompanying text for a discussion of the
Supreme Court decision in thit area and the distinctions between access to
records and access to trials.

» Stt supranotes 142-203 and accompanying text for a discussion of cases dis-
cussing party reliance and later third party access. 'lbis is especially significant
when the court actively cncoutaged :r(ilement and guaranteed confidentiality.

M Id

Stt sufna notes 142-203 and accompanying text for a discussion of the two
tests.

¥ |d.
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Additionally, courts must address questions regarding
the unique nature of settlement agreements.*00 Courts
recognize the private, non-public nature of pretrial dis-
covery materials. Nevertheless, they sometimes fail to ap-
ply such distinctions to settlements which also occur in
private and depend 01l many of the same factors. I*or ex-
ample, ifa public right of access rests in part on the pub-
lic’s need for access in order to understand the workings
of (liejudiciary, courts should analyze whether release of
settlements will really aid the public in its effort to under-
stand court actions.*0L Ifcourts do not rely 011 settlement
agreements to form ajudgment 01l the merits, the need
for access should decrease because release will not facili-
tate public understanding of the judicial system.808

Also, the value of encouraging settlements is a factor
which afreets the balancing process.805 Courts should,
therefore, recognize the value of encouraging settlements
as a means to decrease court overloads and the costs of
lawsuits.804 Yet, recognizing the value of encouraging set-
tlements does nol address the issue of how much weight
courts should give the factor in the balancing tests.805
Moreover, concerns such as whether allowing access to
scaled agreements will prevent some litigants from pursu-
ing valid claims in order to avoid publicity may have 110
clear, quantitative answer to "balance” in the various
tests.800 Another issue with no apparent conclusive an-

% Srrsupranolev 117. 120-125. 185, and accompanying text Tor a discussion of
(tie ptivatc naiure of settlements a* opposed lo evidentiary maleiial*.

*« Srr suptii note* 03-08. 187-237. and accompanying text for a discussion of
(hr "public understanding" issue and coutt reliance on material necessitating
i*lca»c.

*» Id. Moreover, if the court balance* the value of encouraging settlement with
all th- relevant factors, the common law balancing proce** should adequately pro-
tect the parties and prevent abuse*.

"o Srr supranotes 114-129,201-229, and accompanying text for a discussion of
the neco to encourage settlements, especially in ma** tort cases.

u

w lik Other Tactor*. such a* party reliance, time, costs, and the number of po-
tential subs, come into play. Id

* Stt supranotes 120-125. 1G6-174,204-250. and aicompanying text for a dis-
cussion of t.ie possible chilling effect when parties cannot rely on conftdcnitality.

tmum
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swer is whether a policy of permitting access will truly im-
pede settlements.807 A possible clfect could be to
encourage faster settlement in order to avoid trial en-
tirely. If the litigants could not rely on confidentiality of
the settlement terms to shield them once a trial began or
they filed the agreement with the court, they arguably
might settle faster.800

Finally, courts should recognize the issues raised when
they hold that voluntary filing of an agreement with the
court determines accessibility.800 A party may, for exam-
ple, anticipate compliance problems and wish to avoid fil-
ing a completely new suit iu the future.270 Thus, the filing
serves judicial efficiency and brings the settlement under
the view of the court.871 Filing could also act to even-out
the odds when parties on opposite sides of a ease are not
equal in terms of power or resources.872 Maoreover, iu
mass tort eases, such as airplane disasters, the value of en-
couraging a settlement takes on a new dimension and may
deserve more recognition and weight in the balancing
tests.2b

No easy or single solution appears, ultimately, to an-
swer the issues raised by third party access to sealed set-
tlement agreements.274 A more critical analysis recognizing
such issues should be tbc goal of both the parties and (he

Additionally, equitable concerns come into play ifa court encouraged and actively
participated in a settlement, agreeing to closure, while a later court overn-'cs ami
permits access by third parties. Thus, not only party reliance but courl participa-
tiog(nllgy become a factor to weigh in the balance.

« Id
Sttsupra notes 42.186-188,230-242, and accompanying text for a discussion
of ca*c* holding that filing changes the nature of the material.
»*% Stt. tg . Bunk of Am., 800 F.2d at 344.
Id-, stt also supra notes 223 and 228 for a discussion of the "inequality" issue.
,I* Inequality between the parlies may suggest that courts should approve set-
tlements. without the danger that approval will later enable third parlies to gain
access based on a "court reliance" theory.
Stt supra notes 128 and 218-228 for a discussion of the value in mats torts.
Yet. factors such as whether the case is a mass tort and how many potential plain-
tiffs exist also add lo the complexity of the analysis.
Stt supra note* S2-1)8 and accompansing text for a discussion of cases in
which the courts failed to analyre issues in access cases.
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courts until llie Supreme Court provides the conclusive
answer. In the interim, lower courts could alleviate part
of the problem and abuse by specifying the factors
weighed and the weight given to each factor.2/5 Until a
conclusive answer comes, however, litigants should be
aware of potential access and the false security of sealing

settlements.

»* Stt tupra notes 50. CO. 182. and accompanying text for a discussion of this
view and couru holding lhal a specific record is necessary.

THE REFORM OF JOINT AND SEVERAL LIABILITY
THEORY: A SURVEY OF STATE APPROACHES

James J. Scueske

l. Introduction

APPORTIONMENT OF DAMAGES between multiple
e~tortfeasors has been the subject of much legal thought
and, more significantly, recent legislative action. The
most current popular movement \in jurisprudence to
sweep across the nation is commonly known as "tort re-
form.” 1 Virtually each stale’s version of tort reform in-
cludes changes in apportioning or comparing joint
tortfeasor responsibility.2 This article attempts to charac-
terize the various approaches, focusing on the responses
affecting litigation involving the theory ofjoint and sev-
eral liability. Moreover, this article includes recommenda-
tions for a model joint and several liability statute and
concludes with discussions of alternatives to the current
tort system.

1 Ilie primary purpose of ihis comment is not to present a discussion of the
merits of tort reform or the evils of the insurance industry. This article includes
numerous references to the scholarly thought on these important issues. Stt, eg .
infra notes 33-50 and accompanying (ext.

» Stt infra notes 03-175 for a discussion of state tort reform legislation: uv alto
Talinadge and Petersen, tn Starch ofa I'roper tlatanrr, 22 Cos/.. 1. Krv. 259, 260
(1980) ("It will he no surprise when thr 1980 tort reform legislation does nol
remedy the insurance crisis .... Die only certainty surrounding this issue is that it
emanates from multiple factors.")
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on individual consumer, was spurious at best. In truth the lack of legal ac-
countability by manufacturers undoubtedly contributed to indifference toward
safety issues and favored economic Considerations which tended to promote
the marketability ratner than the safety of products. Safety simply was not
a priority. It was from this environment that the doctrine of strict products
liability emerged.

The similarity between the legal environment for manufactured products
thirty years ago and that of the computer industry today is striking. As with
its manufacturing precursor, the computer industry has enjoyed a period
of protectionism in its infancy. This period of incubation for the computer
industry was necessary and desirable. So too, as computers have moved from
their infancy to the mainstream of society, accountability is a necessary' and
inevitable part of its right of passage into adulthood. As computer usage
proliferates and the purely experimental stage for computers passes, there
is little danger that potential liability for the industry will seriously inhibit
expansion and development of computer technology. Potential liability will,
however, encourage greater care in program design, testing, and production.
At present insurance for software is apparently unavailable, but software
providers arc in a position to spread the cost of liability through product
pricing.

Conclusion

In spite of the specialized nature of many computer-based medical sys-
tems and the high cost of procuring them, the role of computers in medicine
isexpanding. Computer programs for treatment and monitoring are the ones
most likely to be responsible for patient injury. Programs for diagnosis and
information processing are intended as aids in decision making and will be
subject to interpretation and override by the physician.

The legal system can no longer condone the insulation of the software
provider from liability. As discussed above, warranty and negligence theories
of recovery may be inappropriate or unattainable. Computer software should
be subject to strict liability where that software is responsible for personal
injury. The computer industry has matured, and il is now time for the industry
to accept its share of the inevitable liability which will be generated as
computers become more pervasive in society.
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Protective Orders and the Public
Right of Access to Discovery

Richard P. Campbell

Introduction

Thirty years ago, it would have been unlikely to find a tort lawyer ex-
pounding on llie United States Constitution. The tort lawyer of the fifties
and sixties was busy with principles of negligence law and, of course, the
rules of evidence. He left to his commercial litigation partner and the courts
(typically in non-jury trials) the job of understanding and developing the law
governing “"trade secrets" and "confidential information.” Similarly, when
the American Bar Association initiated consideration of the uniform rules
of civil procedure, it is likely that the distinguished panel of authorities
convened for that purpose was dominated by legal scholars and corporate
lawyers and included few, if any, personal injury trial lawyers. Certainly, it is
highly improbable that any member of the Advisory Committee that drafted
the rules of civil procedure (whether or not personal injury trial lawyers)
envisioned the explosion of personal injury litigation that occurred in the last
two or three decades.l And because "strict liability" and "second collision"
(or "injury enhancement") liability was not really conceived until the mid
sixties,3 it is axiomatic that products liability (as corporate defendants now
know it) played no part whatsoever in either the formation of the rules of
civil procedure or the law "protecting” confidential information.’

It is not surprising, then, that application of the rules of civil procedure
and the law regarding confidential information to products liability cases
often produces results that art wholly unsatisfactory to the corporate defen-

Richard P. Campbell is a shareholder of Campbell and Associates Professional Corpo-
ration in Boston. He received his J.D. from Boston College Law School and has litigated a
large number of motor vehicle products liability cases.

1. In 1985 alone. 160.660 civil lawsuits were brought by individuals in The United States
District Courts. Of those. 19.152 cases were personal injury lawsuits based on diversity
jurisdiction. Want s Federal-State Court Directory 135 (1987). Between 1975
1985. the number of product liability suits pending in The United States District Couru
jumped from 1.768 to 22.111. Statistical Abstract of The United States (107th ed.
1986).

2). Greenman v. Yuba Power Product}. IT€.. 59 cal. id 57. 377 Pi* 897 (1963); L&un

v. General Moton Corp.. 391 F.id 495 (8th Cir. 1968).
3. Indeed, it seems probable that any corporate trial attorney interested in the development

of the rules of civil procedure or the law governing trade secrets or confidential information

would approach the subject with a view toward their application in commercial litigation j

(e.g.. antitrust. trade secrets, and breach of contract cases).
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dant. This is particularly true with respect to lawsuits over mass-marketed
consumer goods, where industry now finds itself lined up against syndicates
of contingency fee attorneys (e.g.. American Trial Lawyers Association.
Attorneys Information Exchange Group, etc.), self-proclaimed "public inter-
est" groups (e.g.. Trial Lawyers for Public Justice, Public Citizen Litigation
Group. Center For Auto Safety, etc.), private industry looby groups (e.g.,
Insurance Institute for Highway Safety), and the investigative press (e.g..
60 Minutes). A single lawsuit can place enormous amounts of proprietary
information in the hands of an attorney whose sole mission in the litigation
is to take as much money away from the corporate defendant as he possibly
can. Obviously, it behooves that attorney to involve other attorneys, public
interest groups, industry lobbyists, governmental agencies, and members of
the press in review and republication of the proprietary information. In doing
so. the plaintiff’s attorney develops leads to other information, creates a net-
work of potential referring attorneys, and exposes the corporate defendant
to adverse publicity that may well taint the juty in his case.

Importantly, the same course of action results in dispersal of trade secrets
and confidential information among an ill-defined and untraccablc amalgam
of adversaries. The privacy otherwise attendant to such information and
documents is forever b t. Competitors and other antagonists have ready
access to the internal decision-making and secrets of the company. And, in
extraordinary cases, the viability of a product, acompany, oreven an industry
isjeopardized. One need only consider the football helmet, the intra-utenne
device, the all-terrain vehicle, and asbestos products in order to judge the
ramifications of unfettered dissemination of proprietary information.

The proposition that protective orders should be obtained in every prod-
ucts liability case is certainly not a novel one. The content and breadth of the
order, its timing and duration, and its form vary considerably among prac-
titioners. however. More importantly for this discussion, the practical value
of such orders in products liability suits in the face of vigorous assault on
various fronts is certainly open to considerable doubt. The principal reasons
for this doubt are the procedural framework for obtaining and enforcing pro-
tective orders and the willing.iess of many courts to find that members of the
general public have statutory or Constitutional "rights” of access to discovery
materials. This paper presents the procedural and Constitutional hurdles that
corporate defendants in products liability cases confront in making their
protective orders meaningful forms of protection.

A. The Applicable Rules of Civil Procedure

It seems reasonable to review the procedural rules that come into play
when protective orders become an issue of heated litigation, although the
applicable rules are probably obvious and the review possibly unnecessary.

Protective O rders and Public Accuj

Most lawyers would begin tbc discussion with Rule 26(c). On reflection,
however, the more appropriate starting points ore Rules t and 11, for they set
the tone by which all other pertinent Rules arc interpreted. Rule 1 instructs
(hat the Rules of Civil Procedure ”. .. shall be construed lo secure the
just, speedy, and inexpensive determination of every action." In Rule it.
the panics and their attorneys arc admonished lhal their civil actions are not
games or toys and that the United States District Couns are not their private
sandboxes. Rule 1l mandates that:

Every pleading, motion, and other paper of a party represented by an
attorney shall be signed by |ihe) attorney of record in the attorney’s
individual name

The Rule goes on to state:

The signature of an attorney ... constitutes a certificate by the (attorney]
that |he| lias read the pleading, motion, or other paper; that to the best of
|his] knowledge, information, and belief 'ormedafter reasonable inquiry
il is well grounded infaa and is war/ 'd by existing law or m good
faith argument for die extension, modification, or reversal of existing
law. and that il is not interposedfor any improper purpose, such as lo
harass or 10 cause unnecessary delay or needless increase in the cost of
liligaiion. (Emphasis added).

Restated, the corporate defense attorney is obligated (under threat of
personal sanction) by both Rule 11 and Rule 26(g) (0 undertake a reasonable
inquiry of the law and the facts pertinent to any discovery request and certify
that the response filed on behalf of his client is well grounded and not
interposed forsuch improper purposes as delay. Indeed, ifhe isalso obligated
to abide by Rule | (as undoubtedly mmy federal judges would so find), then
the defense attorney must proceed in a manner consistent with the “just,
speedy, and inexpensive determination of [the) action.” These Rules have a
significant bearing on applications for protective orders and. it is submitted,
on any claims by non-parties of right of access to discovery matenals or
claims by panies of right of dissemination of discovery materials.

W hen responding to a discovery request, then, the defense attorney must
first consider the breadth of discovery permitted by Rule 26(b). That Rule is
intended to provide the plaintiff with a wide berth in searching out informa-
tion in the possession of the defendant for use in proving his claim, opposing
any defenses raised, and impeaching any witnesses. The Rule provides that
objections regarding admissibility are not a proper basis for refusing dis-
covery so long as "the information sought appears reasonably calculated to
lead to the discovery of admissible evidence" and is not privileged. The de-
fendant's responses in most cases, consequently, mix admissible information



Richard P. Campbell

(which the jury and the general public may have occasion to see or hear) wilh
inadmissible information (which ihe jury and the general public will never
see or hear). More importantly, the defendant often produces the inadmissi-
ble material knowing that it is unlikely to be taken as evidence at the trial,
because the defendant is obligated to do so by the Rules of Civil Procedure
even though that defendant would probably prefer to keep the material within
its private files.

Rule 26(c) is, of course, the source fur any protec'ive order that may
enter. It grants the tnal coun considerable discretion in limiting the nature
and scop: of discovery sought by the plaintiff or in prohibiting discovery
altogether The Rule provides in pertinent part:

Upon motion by a party . ... and for good cause shown, the court ...

may male any order which justice requires to protect a party . .. from
annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of Ihe following: (1) that the discovery not be had;
(a) that the discovery may be had only on specified terms and conditions.
Including a designation of the time or place; (3) that the d.scovery may
be had only by a method of discovery other than that selected by the
party seeking discovery; (4) that certain matters not be inquired into,
or that the scope of discovery be limited 10 certain matters. (3) that
discovery be conducted with no one present except persons designated
by the court. (6) that a deposition after being sealed be opened only by
order of the court; (7) that a trade secret or otiicr confidential research,
development, or commercial information not be disclosed or be disclosed
only in adesignated way; (8) that the parties simultaneously Ole specified
documents or information enclosed in sealed envelopes to be opened as
directed by the court.

Itts clear from the express language of the Rule that the discovery "rights" of
the inquiring party may be terminated or substantially restricted by the court
when “justice" requires. And justice may require the court’s intervention
when the responding party suffers “undue burden™ or "oppression."” Taken
literally, the Rule permits the court to prenibit or terminate discovery even
where the responding party suffers mere *annoyance" or “embarrassment."”
The plaintiff can be forced to proceed in a manner that is contrary to his
preference (for example, he may be required to serve letters rogatory on a
foreign defendant rather than talcing a conventional deposition in the forum
jurisdiction*. Similarly, the plaintiff may be instructed to avoid inquiry into
a particular subject matter. The Rule explicitly sanctions the entry of a pro-
tective order to control disclosure of a “trade secret” or such lesser items as
"confidential research” or "commercial information." It is equally clear that
the Rule requires | showing of “good cause" before a protective order will
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enter and the case law interpreting tne Rule squarely places the burden 0l
the moving party to prove that good cause exists.'

Under the rule, the moving party can show "good cause" for entry 0
an order if he demonstrates with sufficient factual data, that the material t
party has requested through discovery is (1) a trade secret, or (2) confidentia
information. The fad that the opposing party will share the discovery will
other attorneys in unrelated litigation is not in and of itself "good cause™ foi
entry of a protective order.' Nor is the financial burden of discovery "goo<
cause” for entry of a protective order.*

The requirement of showing "good cause" requires more than condusory
allegations.” “ Broad allegations of hann unsubstantiated by specific example?
or articulated reasoning” do not support entry of a protective order." Thr
movant who seeks a protective order must set forth specific examples ol
the competitive harm he will suffer without the order." The motion must be
accompanied by an affidavit that attests to particular and specific facts. The
affidavit of counsel is never sufficient to establish good cause for entry ol
the protective order." Given ihe strictures of Rules | and it, an affidavit ol
counsel would be appropriate, however, to document for the court attempt:
(0 resolve discovery disputes informally.” It is also wise to include in the
body of the motion itself a statement that reasonable attempts to resolve
discovery disputes were made.

/. Tradt Secrets

A trade secret is information known only to the defendant (hat, if di-
vulged, would pul that defendant at a great competitive disadvantage. While
the defendant who owns a trade secret lias a property right in the secret.,:
that property right is destroyed if the secret is made public. Importantly,
some courts have held that once a product incorporating the alleged trade
secret enters (he marketplace, the trade secret is, afortiori, made public and,
consequently, lost." An affidavit that seeks to establish that the requested

4. RiundtinsuranceCo. v. Batont, 428 F supp. 200 (5.0 NY. 1977).

5. Pasars v, GeneralMiton Carp. sj F.R.D. 724 (N.D. G*. 1980); Inrt Tht Udgdr
GovpenyAntibiatic ecanProdiftt Liablity Litigation. 81 F.R.D. 482 (E.D. Mich. 1979)

6. Marshdll v. SK WthemQo.. 462 E. Supp. 722 (ED. witc. 1978).

7. United Satesv. Gama, 572 Fad 1323 3 UL cir. 1978).

8. Cipdlont v; Liggett Gaup. Inc., 783 F.ad 1108. 1121 (3d cir. 1986).

9. Patomv. Gangrd MotonGap . 83 F.R.D. 724 (N.D. G*. 1980).

10. Rosadaa. SoestArlines. Inc., 54 F.R.D. 21 (SONY. 1971).

11. Queker Chair Coparationv. LULnBLEMessstumss, InC,, 71 F.R.D. 527 (S D N.Y
1976).

1)2. Rdddasy. MosatoCo, 487 U's. 986 (1984).

13. Midunt Rou Gap. v. SureeamEquip. Com, 316 . Supp. 171 (W.D. Pal. xffd,
433 Fad. 159 (3d cir. 1970).
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discovery material contains or constitutes trade secrets must set forth facts
that will enable the court to consider the following:

a. the extent to which those outside the business know the alleged "trade
secret;”

b. the number and positions of employees wilh knowledge of the "trade
secret;"
the defendant's rules and procedures designed to protect the secret;

d. the value of the "trade secret” to the defendant or his competitors;

e. the effort and cost of developing the “trade secret;”

f. the case or difficulty with which others could acquire or duplicate the
“L.ide secret.”

These criteria for determining whether information is a "trade secret"”
arc set forth in Section 757 of the Restatement of Torts, and have been
adopted by several courts.”™

2. Confidential Information

The defendant can move for a protective order for information that may
not rise to the level of a trade secret, but is nonetheless confidential. Con-
fidential information is information that, if disclosed, will cause a “clearly
defined and very serious injury to" the defendant's business.T

Some courts have held that outdated (or “stale”) information does not de-
serve protection.” Other courts have held that even "old business data may be
extrapolated and interpreted to reveal a business' current strategy, strengths,
and weaknesses" and is therefore worthy of confidentiality protection.”

“Confidential information" is not defined under the Rules and courts
therefore use criteria substantially similar to those used for identifying trade
secrets to lest whether the information requested is confidential. The factors
set forth in Parsons v. General Motors Corp. . arc often cited as a standard
for.determining, vel non. the confidentiality of the information. In Parsons.
the court concluded that the material General Motors sought to protect was
not confidential by examining:

14. Set Woelde v. Merck. Sharp i Dokme. 94 F.R.D. 37 (E D. Mich. 19+1> Returnee
Insurance Co. v. Barrens, 438 F. Supp. 300 (S.D.N.Y. 19771. United Suites ». International
Business Stack. Corp.. 67 F.R.D. 40 (S.D.N.Y. 1975) See als0 Uniform Trade Scott* Act.
Section 1(4) (1979). which cerium* an eipvuivc definition of the term

15. United States v. International Business Mack Corp.. 67 F.R.D. 40. 46 (S.D.N.Y.
1975); Reliance Insurance Co.. v. Bartons. 43* F. supp. 300 (S.D.N.Y. 1977).

w United States v. Amencan Optical. 59 F.R.D. 580 (N.D cal. 1966). United States v.
LnerBros.. 193 F. Supp. 354 (S O N.Y. 1961).

17. Zenuk Radio Corp. v. Matsushita Electric Industry Co.. 312 F. supp 869. 891 (E D.
Pa 1981).

18 85FR D.7J4 (N D Ga 19801
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a. how many employees had knowledge of the information or worked
on a confidential project;

b. how the secrecy of the information was maintained by the defendant;

c. how reproduction and circulation of the information is controlled 01
limited by the defendant;

d. the age of the information;

e. whether any of the information was required to be reported to (he
government.

It bears little note that in the typical products liability case, the dcfendanl
is often in the position that General Motors found itself in Parsons;i.e.. trying
to protect the confidentiality of information and data pertaining to a produci
that was prepared years before the product was finally assembled, years mort
before the product allegedly harmed the plaintiff, and even more years thar
that before the issue is presented to the court for resolution. Thus, it is no
unusual for a defense attorney (0 find himself in the position of advocating
ihe confidentiality of design drawings, design safety meeting minutes, ant
marketing data generated during the design and manufacturing process ter
years before the suit was filed, seven years before the accident, and three oi
four years before the produci was finally assembled.

J. The Balancing Test

The trial court decides whether to enter a protective order by comparin)
the burden imposed on the moving party if an order is not granted with tht
burden imposed on the party who requested the discovery if the protcctivt
order is granted.” The motion should recite, and the affidavit support, fact:
that show that the order will not particularly impede discovery and. moreover
that the requesting party will not suffer undue prejudice by its entry.

The defendant should oppose entry of a protective order that would allow
a plaintiff indiscriminately to disseminate protected information to third per
sons known only to the plaintiff on the representation that such persons wil
agree to be bound by the order. Not only does such an agreement depend ot
the diligent enforcement of the plaintiff's attorney, but third panics are likely
to be beyond the jurisdiction of the coun and. therefore, beyond the reach 0
its contempt powers.

Unfonunately. since many courts favor information sharing among plain
tiffs in the interest of judicial economy, a trial coun may be inclined to rely
on selfenforcement of a confidentiality order by the plaintiff and those will
whom he shares the information.*

19. In re Goardneted Pretnal Proceedings th RerdeumProdLds Antitrust hitipation
669 F.ad 620 (loth Ctr. 1982).
20. Garawr. Peeples. 754 s w.sd 343 (Tex. 1987).
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4, Summary

Returning to Fulcs 1 and I1. the defense attorney is obligated to do the
following before he may properly move for a protective order:

1 Assemble the documents and information that are called fdr in the

%Iaintiff’s requests; :

eview them with knowledgeable employees of the defendant with

a view toward the nature and extent of any competitive harm that

disclosure may cause; o

3. Evaluate the efTorts undertaken by the defendant to maintain the con-
fidentiality of the information prior to the discovery request;

4. Determine which, if any, of the materials and information will be
produced without the need of a protective order and. alternatively,
which materials and information warrant the protection of the court;

5. Review the case law governing protection of these materials in the
forum jurisdiction; _ _ o

6. Produce the materials that arc not subject to the claim of confidenti-
ality;

7. Cor¥vene an informal discovery conference with the plaintiff’s attor-
ney in order lo persuade him that the defendant is entitled to the
order.

As discussed more fully below, the defendant and its attorney may be forced
by the Rules to duplicate the same efforts in thefuture when and if the plain-
titf, the plaintiff’s attorney, the plaintiff's expert witnesses, other plaintiffs'
attorneys, and such other persons as the press seek disclosure of the materials
and informalion. With that unsettling i)ossibility in mind, the defendant is
well advised to maintain and periodically update its work ﬁroduct and con-
tinue in effect the internal and external controls governing the confidentiality
of the materials that warranted the protective order in the first place.

.The need for constant vigilance over the confidentiality of the otherwise
discovered information is particularly acute in cases where the court has
entered a blanket protective order as a means of avoiding the need for a
document-by-document review of the materials and expediting trial prepara-
tion.2 The Manual for Complex Litigation encourages use of umbrella orders
and even recommends a specific form of order.2 Other couns have held that
blanket protective orders arc overbroad and not permitted under the rule.”

2.

il.  Zenuh Radio Corp. v. Matsushita Electric Industrial Co.. Ltd.. Ji9 F. supp. 866,

889 (1981); Cippotone v. Ltnftit Croup. Inc.. 785 F.1d 1108 (3d Cir. 1986).
ii. SIr Miami for Complex Litigation, | il .43. reprinted in 1J. Moore. W. Txgjin &
1. Wicker. Moont'seiauur pMCTictlpt. 1) P. 1143. +< 48-}0<1986).

13. Warldt v. Merck. Sharp A Dohmt 94 F.R.D 17 (E D. Mich. 1981); Cartta v

Peeples. 734 5 W id 543 (Tex 1987).
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B. The Plaintiff’s “Right” of Access
. The Constitutional “ Right" of Access

Although courts sometimes confuse or combine the two, the public's
purported right of access to discovery materials must be analyzed separately
from the plaintiff’s right to disseminate them. The first amendment to the
Constitution of the United States provides as follows;

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people to peaceably assemble, and lo
petition tbc Government for a redress of grievances.

The source of the public's right of access, if indeed one exists, is found in
the first amendment’s protection of communication about the functioning of
government and empowers everyone to be a judicial watchdog. While not
articulated in the words of the first amendment, courts that discerned such
a right found it by implication because it was supposedly necessary to enjoy
the other, articulated first amendment rights. 4

1. Right of the Access to Discovery Prior to the Federal Rules. Befc
enactment of the Federal Rules of Civil Procedure, little, if any, discovery
preceded civil trials. State court rules marginally provided for depositions
and written interrogatories, but both were used sparinglr. Ambush and sur-
prise were the marching orders of the day (much as burial by paper avalanche
governs modem practice). In the federal courts, the Judiciary Act of 1789
provided for the taking of depositions, but only in cases where a deposition
was necessary to preserve testimony (such as where the deponent was more
than 100 miles from the court, about to leave the country, old or sick).
The Judiciary Act made no particular provisions regardin% rights of access
to discovery. Although the Act provided for depositions to be sealed prior to
trial, that provision was not intended to protect confidentiality, but rather to
insure that the transcript would not be altered before trial.Z The only federal
statute directly to address the question of public access to discovery materials
prior to adoption of the Federal Rules was the Publicity in Taking Evidence
Act of 1913. That statute specifically provided for public access to deposi-
tions in anti-trust actions. The fact that such a statute was required to make
depositions public underscores the traditionally private nature of discovery.”

14- Gloire Srwssgaprr Co. V. Superior Court. 457 U s. 596. 604 (1983).

15. J. Wnght ol A. Miller. Modixn Ftoitui Pxactici and PaociDUU. J 2001
(19701. .

26. Louo Werner Stave Co. v. Stardm. Orth A Hastinft Co.. igo F. 601 (2d Cir. 192a).

27. Mxrcul. Mythand Reality tn Protective Order Lttiratton, 69 coxNtil L. Pfv. |, 38
(1983).
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What liulc discovery existed prior to the enactment of the Federal Rules
was not oEen to the public by custom cither. Even without the benefit of a
procedural device comparable to a Rule 26(c) protective order, a coun sitting
In equity could prevent public access (0 discovery through its equity powers.
In fact, in 1912 a Massachusetts coun sitting in equity barred the press and
other members of the public from attending a deposition on the grounds that
the deposition was not pan of the formal trial and the testimony contained
therein might not be admissible in evidence."

2. Conflict in Tltc Circuits Before Seattle TIMES. seattle Times Was de-

cided at u lime when there was a great deal of confusion among the circuit
couns of appeal on the public's right of access to information generated in
the course of criminal and civil litigation. The press and public were unable
to claim a right of access to criminal trials based on the sixth amendment's
right to “public trials" because that right existed only for the benefit of the
criminal defendant." However, the Supreme Coun ultimately recognized a
first amendment right of public access to criminal trials.” And in the sam.:
year that it decided seattie Times, the Coun extended first amendment rights
ofaccess in criminal cases to pretrial, voir dire proceedin(is.'l Prior 0 seattle
Time:, the Supreme Court had not ruled whether the public also had a right
of access to civil trials, nor had the court decided whether pretrial docu-
ments produced in civil or criminal cases were subject to a Constitutional
right of public access. The only Supreme Court case that had even addressed
the impact of the first amendment on civil discovery had held that the first
amendment prohibited the court from requiring disclosure of NAACP mem-
bership lists because such disclosure would have a negative impact on the
members’ first amendment freedom of association.”

Prior to seattte Times, lower courts disagreed on the question of whether
a right of access to discovery documents existed in civil cases at all and,
if it did exist, whether it was rooted in the Constitution or in the common
law. For example, the Seventh Circuit found a right of access to discovery
documents under the first amendment.” The First and Third Circuits, on
the other hand, held that denial of access to discovered information did not
implicate first amendment rights in any way."

28. United States v. United Shoe Machinery Co.. 198F.870(D. Mm . 1912).

29. Cannert Co. v. DePasquale, 443 u.s. 368 (1979).

30. Richmond Newspapers. Inc. _ Virginia. 448 u.s. 555 (1980).

31. Press-Enterprise Co. v. Superior Court. 464 u.s. 501 (1984).

32. NAACP v. Alabama. 357 U.s. 449 (19J8).

33. Inre Continental llinois Securities Litigation. 732 F.2d 1302 (7ih Cir. 1984).

34. In re San Juan Star Co.. 662 F.2d 108 (it Cj. 1981); United States v. Criden. e4s

F.2d 814.81913d Cir. 19S1).
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3. Seattle Times v. Rhinghart. Inseattle Times v. Rhinehart. the Supre
Court held, in unequivocal terms, that a "litigant has no First Amendment
right of access to information made available only for purposes of trying his
suit." 't The Court inf(meted that a litigant's power to compel another party
to the suit to produce information was a product of legislative grace, not the
Constitution, and consequently limitation or outright denial of (hat power did
not impinge on Constitutional rights. Historically, this seems obvious. As
set forth above, ulthough the Constitution became law in 1787, there were
no Federal Rules of Civil Procedure, and therefore no discovery procedures
available, until 1938.

The protective order at issue in seattie Times had been granted in favor
of Keith Milton Rhinehart, the leader of a small religious %roup, who sued
the Seattle Times for defamation and invasion of privacy. The Seattle Times
had published a scries of articles about Rhinehart, some of which focused
on a six hour extravaganza he held at the Walla Walla State Penitentiary that
included cash prizes and dancing girls.

During discovery, the trial court granted Rhinehart a protective order
that prevented the Seattle Times from disseminating any discovered infor-
mation pertaining to his financial affairs or to the identity of his followers or
contributors. Since the Seattle Times was a media defendant, the protective
order necessarily dealt with the rights (if an%/) of access to and dissemination
of discovery materials and information of both a party to the litigation and
such non-parties as the press.

On appeal, the Su&reme Court of Washington held that the protective
order did not violate the first amendment. Acknowledging the privacy in-
terests of Rhinehart and his followers, the Washington court held that the
trial court did not abuse its discretion when it entered a protective order.
The holding of the Supreme Court of Washington was consistent with a then
unambiguous ruling of the Second Circuit Court of Appeals that the first
amendment did not inhibit a trial court's authority to restrict dissemination
of discovery material '4

However, the Washington Supreme Court’s holding that the protective
order did not infringe on the newspaper's first amendment rights conflicted
with two leading opinions bﬁ other circuit courts. The Court of Appeals
for the District of Columbia had previously held that protective orders that
restrict dissemination of discovery material were prior restraints on speech
and. as such, were permissible under the first amendment only when the

35 467 U.S. 20(1984).
36. International Products Corp. v. Koons. 325 F. 2d 403 (2d Cir. 1963); COmpare

Re Agent Orange Product Liability Litigation. 821 F.2d 139 (2d Cir. 1987), Cert denied. tos
S.Ct. 289(1987).
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harm caused by the threatened dissemination was substantial ant serious,
the order was narrowly drawn and precise, and there were no less intrusive
means of preventing tho harm.” Although it agreed substantially with the
rule of law fashioned by die Second Circuit in In Re Halkin, the First Circuit
Court of Appeals held that so long as the trial court displayed a "heightened
sensitivity" to first amendment concerns when entertaining nn application
for a protective order in a civil discovery dispute, the more stringent standard
usuully applied to review the validity of a prior restraint was not required."

It is therefore apparent that the Supreme Court granted certiorari to re-
solve a conflict among the circuits us to the appropriate standard of review
for protective orders. Although the Seattle Times court framed the issue be-
fore itas one involving u litigant's nght to disseminate information teamed in
pre-trial discovery, it also resolved the conflict over any purported Constitu-
tional right of access to discovery material. In noting that the right lo gather
information through discovery was not found in the Constitution, but only
in legislation such as the federal rules of civil procedure and similar state
counterparts, the Court explicitly rejected both the asserted first amendment
rights of the party opponent and llie press to otherwise private information
uncovered by means of pre-trial discovery.

4. The Aftermath of Seattle Times. Despite the seeming clarity of
Seattle Times opinion, courts have continued to struggle wilh the issue of
whether there exists a right of access to discovery materials. The lower courts
concern over the issue probably reflects a deep seated belief that anything
remotely connected with the administration of the judicial system should be
open to public scrutiny. This concern is particularly acute in cases involving
significant newsworthy events such as the Agent Orange class action. Perhaps
die hesitancy of the lower couru to take the Supreme Court's words at face
value is best exemplified by the First Circuit Court of Appeals which has
read Seattle Times as foreclosing "any claim of any absolute public right to
access to discovery materials.” ” but regards the extent of the public’s right
to access tojudicial proceedings as "still in the process of being defined.""
That court went on to conclude that there was no right of access to pretrial
discovery proceedings, based on their fundamental difference from other
judicial proceedings to which a public right o access has been granted.*"

37. Inre Halkin. 598 F.2d 176 (D.C. Cir. 1979).
38. In re San Juan Star Co.. 663 F.2d 108 (lit Cir. 1981).
39. Andenon v. Cryovac. Inc.. 8os Fid at 6.

40. 80s F.ad at to. e
41. 805 F.2d at 13. See also. In re Alexander Cram <.Co. Litigation. 8o: F.2d 352.

35S (lith Cir. 1987) and In re the Reporten Committeefor Freedom o] the Press. 773 F.2d
+3J5-1338 (D.C. Cir. 1985). The ANCESON decision did find, however, that access to pretrial
discovery could not be afforded selectively. 80s F.2d at 9.
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Even the courts that previously found no first amendment right of access
to materials obtained in discovery have suggested that such a right may
attuch at some later stage of ihe litigation, when llie public interest in open
court proceedings outweighs the need for the smooth functioning of the
judicial process. Moreover, several courts have suggested that access should
be granted to documents considered by a court in ruling on pretnal motions
thnt nrc dispositive of the litigants' substantive rights.*l

However, the First Circuit has characterized this position as being "at far-
thest rcuchcs of ihe first amendment right lo attend judicial proceedings,” **
and the District of Columbia Circuit has flatly rejected it as being incon-
sistent with Seattle Time's reference to the admission of evidence as the
"touchstone" of a first umendment right of access.*'

Similar concern is evident in the magistrate's opinion setting aside a
blanket protective order after the parties reached a settlement, including an
agreement to return all discovery materials to (he defendants, in In Re Agent
Orange Product Liability Litigation, an opinion which was affirmed by die
district court (Weinstein, J.) and the Second Circuit Court of Appeals*4The
United States Supreme Court denied defendant Dow Chemical’s petition for
cert on November 16, 1987. In discussing the "First Amendment Right of
Access to Discovery Materials,” Magistrate Schcindlin quickly concluded
that in light of Seattle Times . there can be no open question that the First
Amendment does not require open access to discovery materials."*’ Later in
the opinion, however, the magistrate substantially ignored her initial reading
of Seattle Times and held the following:

The Coun in Seattle Times appioved a limitation on First Amendment
nghts upon a showing of good cause. In the absence of such a showing,
continued protection would violate the First Amendment, particularly in
this case, which is of great interest to the public and the media.**

The Second Circuit Court of Appeals completely avoided any discussion
of a purported Constitutional right of access to discovery materials and based

42. In re Consumers Power Company Securities Liligaiion. 109 F.R.D. 45, 55 (E.D.
Mich. 1985). The court emphasized in denying the press access to the pretrial discovery
materials that a Tdmh stricter test would apply for any exclusion of the public at later stages
of the litigation. I0.

43, In re Continental Illinois Securities Litigation. 732 F.2d 1302. 1308-10 (7th Cir.
1984);Joy V. North, 692 F.2d 880 (2d Cir. 1982).

44. 805 F.2d at 8; Cf, Federal Trade Commission v. Standard Financial Management
Corp., et al.. 830 F.ad 404 (st Cir. 1987).

45, 773 Fid » «338

46. 104 F.R.D. J59 (E.D. N.Y. 1985). afTd. 821 F.2d 139 (2nd Cir. 1987), Cert, denied.
108 S.Ct. 289(1987).

47. 104 F.R.D. at 566.
48.1d., at 570.

211



Richard P. Campbell

its affirmance squarely on n right of public access arising (it concluded) by
implication from Rule 26 (c)'s requirement that a defendant make a showing
of good cause before a protective order enter on its behalf.” 'Hie Court also
opined in dicta that, because the blanket protective orders previously entered
by the district court were improvidcntly granted (the defendants were never
required to make a showing of good cause), it would have uffirmcd the
modification of the orders in any eventl0 In its petition for certiorari, the

defendants made this point:

.. . |T]hc conflict between Seattle Times and the decision below goes
beyond the issue of public access and centers on the very nature of
the discovery process. The Seattle Times Court noted that discovery is
permitted 'for the sole purpose of assisting in the preparation for trial.'
. . . The decision below authorizes use of discovery materials by non-
parties for purposes unrelated to any litigation. The Seattle Times court
described use of discovery to gather information for public release as an
'abuse of its [a court’s) processes."... The decision below suggests that
such use of discovery material is presumptively permitted. . . . These
fundamental disputes about the nature of the discovery process are so
central to our civil litigation system that this Court must act to resolve

the conflict. 1l

In Re Agent Orange Product Liability Litigation stands in frank conflict
with the position the Florida Supreme Court recently expressed in two cases
(one civil and the other criminal) where the press sought access to pre-trial
discovery materials. In the criminal ease, over the objection of the prosecutor
and the defendant, the press sought to be present at depositions and to
obtain copies of deposition transcripts that either were not transcribed or not
filed with the court.” Despite a long standing commitment to open judicial
proceedings, and in reliance on Seattle Times, the court held that the press
did not have a first amendment right to be present at discovery depositions
or to obtain copies of deposition transcripts not filed with the court.” The

Court went on to explain:

¢ There is no independent right outside the trial process to the information
sought. Society in general, and the courts specifically, has a substantial
interest in preventing abuse of judicially compelled discovery. Deposi-

49. 821. F.2d at 146.
50. Id., at 148.

51. Petition For Writ Of Certiorari. 1he Dow Chemical Company, elal. v. Ryan, et al..

No. 87-224. filed August 7. 1987 (citations omitted): S€€, Section 3. infra.
52. Palm Beach Newspapers. Inc. v. Burk. 504 so.2d 378 (Fla. 1987).

53. 1d., at 382.
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(ion proceedings arc not public components of a trial unless made so by
(he parties. Such proceedings were not open to the public at common
law and. as a matter of modem practice, arc normally conducted in pri-
vate. Thus, restrictions on discovered information which has not been
admitted at trial are not restrictions on a traditionally public source of
information. 4

The court also advised that public access lo pre-trial discovery materiall
presented "unacceptable hazards" to the Constitutional rights of the litigant
(there the criminal defendant), at least in pan because the discovery material
often contains "irrelevant and inadmissible evidence” having a "substantial
potential of hazarding the right to a fair trial [and] (he privacy rights of both
panics and non-parties. .. "Il

The Florida civil case. Miami Herald Publishing Co. v. Grindtey,l4 pre-
sents an interesting contrast lo the Agent Orange case in that it involved a
matter of rather obvious public interest equal to or greater than the public
interest in personal injury claims arising out of the use of herbicides during
the Vietnam conflict many years beforehand; to wit, the personal health and
integrity of an incumbent United States Senator then engaged in an election
campaign. In Miami Herald, newspapers wanted to gain access to deposition
transcripts and answers to interrogatories in a personal injury action brought
by Senator Paula Hawkins against the corporate owner of a television station
where, according to the Senator, she slipped and fell and sustained injuries.
Four years after her fall, and at a time when she was seeking re-election, she
filed a complaint for damages in which she alleged that she suffered physical
handicaps as a result of the fall that impaired her ability to work. The press
claimed that the Senator's health was a central issue in the election and that,
contrary to the allegations of her complaint, she publically averred that she
was physically fit to hold office.

The press believed that the discovery materials sought would probably
expose one or more of the Senator's claims as untrue, bearing directly on
her integrity. While resting their argument principally upon a so-called "pre-
sumptive" right of access arising out of Florida's equivalent to Rule 26 (c).
the press nonetheless postulated that Ma]!l members of the public have a
right to monitor civil litigation to see if justice is being done.” The press
went on to make this additional argument:

5. 1d

55. 10..U 383.

56. 510 So.2d 884 1Fla 1987).

57. Brief For Petitionen Miami Herald Publishing Company. Sentinel Communication!
Company, and Florida Publishing Company at 32. Miami Herald Publishing Co. V. Crtdlry.
$10 So. 2d 884 (Fla. 1987).
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Moreover, access to discovery process serves important public purposes.
A Iarge percentage of civil cases never go to trial because they are
settled or dismissed. Discovery depositions are frequently left unfilcd or
even untranscribed. Ifparties are permitted to determine what discoverr
materials are available to the public by filing them selectively or not at all,
the public will be denied any meanin%ful access to the judicial process.
In this case, the proceedings involve claims of permanent impairment to
a public official seeking re-glection. The public’s right to know should
nol be compromised in so important a matter merely because the parties
or their attorneys choose not to file discovery materials with the coun.”

The Florida Supreme Court flatly rejected the press’ claims on the basis of
its ruling in Burk.

It seems reasonably clear that the Florida Supreme Court is correct and
that the equivocal opinions ofother court's are simply wrong. Civil litigation
is by definition a process of dispute resolution between private parties and.
in fact, the overwhelming number of such disputes are resolved without the
intervention of the courts. The mere existence of court rules and processes
for assisting the parties in resolving their differences cannot possibly invoke
the Constitutional rights of strangers to the dispute or any undcfinable “pub-
lic right to know." The parties should maintain their right to privacy, as well
as their right to a fair trial in the event that settlement is not achieved, irre-
spective of the curiosity or business concerns of non-parties. Nevertheless,
it has been argued that some information may be "so significant to the pro-
cess of self governance . . . that it would violate the [first] amendment to
keep that knowledge from the press and public.” and that [sJome level of
first amendment inquiry is necessary."" The problem with this suggestion
is that it makes every piece of discovery open to judicial scrutiny, if for no
reason other than the need to determine whether the information achieves
the level of significance required to implicate self-government. The parties’
legitimate interest in the privacy of their documents and information is then
subject to the whim of individual judges in deciding what is important for
our “self-governance." And certainly, corporate defendants engaged in prod-
uct liability claims have experienced the difficulty of dealing with capricious
judges who involve themselves unfairly and intimately in discovery matters
properly left to the parties lo the suit.

2. The Common Law RightofAccess

As mentioned above, the Supreme Court of the United Stales, along with
many lower state and federal couru. has recognized a common law right

. /0. at 4143, ,
60. Note. Accru to Pretnal Documents Under the First Amendment. 85 coLum. L. Rrv

181J. 1833 (19S4)
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of access to judicial records and documents based on a “citizen's desire to
keep a watchful eye on the workings of public agencies.” *| But as the cases
involving proffered Constitutional rights of access show, the lines delineating
“judicial” records and documents are vague.

There is general agreement that the common law presumption of access
to judicial records (and court proceedings) does not extend to discovery
materials.*2Pretrial proceedings and depositions were not public components
of civil trials at common law.*2 In Anderson v. Cryovac. Inc.,** the Boston
Globe newspaper sought access to discovery documents produced by the
defendants in a highly publicized toxic waste case where the plaintiffs alleged
that the leukemia illnesses or deaths suffered by them or their desccndcnts
resulted from improper discharge of pollutants into a small river running near
their homes. One ground asserted by the Globe as justification for such access
was a common law right to documents submitted to the coun below for its
ruling on discovery motions. The First Circuit Coun of Appeals affirmed the
denial of access on that ground. It offered these reasons:

The common law presumption that the public may inspect judicial rec-
ords has been the foundation on which the couns have based the first
amendment right of access to judicial proceedings. It is therefore not
surprising that, like the constitutional right of access, the common law
presumption docs not encompass discovery materials. The courts have
not extended il beyond materials on which a coun relies in determining
the Iiti?ant's substantive rights. See In Re Reporters Committeefor Free-
dom of the Press. Tty Fad at 1340. 1342 n. 3 (Scalia. J., writing for
the District of Columbia Circuit, and Wright. J., dissenting, agree that
the common law presumption does not go beyond evidentiary materials
used in determining the litigant’s substantive rights). And as we already
have determined, discovery is fundamentally different from those pro-
ceedings for which a public right of access has been recognized. There
is no tradition of public access to discovery, and requiring a trial court to
scrutinize careful!i/ public claims of access would be incon?ruous with
the goals of the discovery process. In view of these conclusions, we
decling to extend to materials used only in discovery the common law
presumption that the public may inspect judicial records.**

st.h'uon v. Warner Communications. 435 u.s. 580. $98 (1978).

63. Cf Seattle Times v. Rhinehart. 467 u.s. at 30. 33; Andenon v. Cryovac, Inc.. 8os
F.:d 1tin Cir iq86).

63. Seattle Times v. Rhinehart. 467 U.s. at 20 (1984): Palm Beach Newspapers. Inc. v.
Burk. 504 so 2d at 384

64 $05 F.3d 1 .13 (tst Cir. 1986).

6s. Id., at 13; see also Federal Trade Commission v. Standard Financial Manaftment
Corp. etal.. 830 F.ad 404 (1st Cir. 1987).
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J. Statutory Right o fAccess

In re Agent Orange Product Liability Litigation represents the best exam -
ple of cose law supporting the existence of a public right of access to dis-
covery materials generated in the course of a private products liability law-
suit, where the right of access is found lo arise out of a statute (Rule 26(c))
rather than the Constitution or the common law. Agent Orange was, ofcourse,
a class action suit brought by American veterans of the Vietnam war who
claimed injury from contact with herbicides used to defoliate the jungles. It is
important to keep in mind that, as a class action, the case may be unique and
difficult to analogize to other products liability cases. After the class action
was settled and during fairness hearings, a public interest group, the Vietnam
Veterans of America, joined by several non-reprcscntative class members
and one of the contingency fee attorneys for the plaintiffs, sought access
to discovery produced by the Dow Chemical Company and other corporate
defendants, manufacturers and distributors of the herbicide used by the gov-
ernment in Vietnam. An umbrella protective order previously entered by the
district court during the early stages of the case prohibited dissemination of
any discovery material to anyone other than the parties to the litigation. The
order was found necessary (i.e., good cause was found to exist) because of
the “complexity of this litigation, the emotionalism surrounding the issues,
the number of documents yet to be reviewed and the desirability of moving
discovery expeditiously in order to meet the [trial date]."**

After concluding that neither the Constitution nor the common law pro-
vided the applicants with a sufheient basis for seeking access to the discovery
materials (particularly because the principle movants were either non-parties
or nor-ieprescntative class members), the Magistrate focused on two rules
of civil procedure: Rule 26(c) and Rule 5(d). First, the court looked at the
Rule 26(c) requirement that a party seeking a protective order show with
specific facts and articulated reasoning “good cause.” The "court reasoned
that the procedural burden on the party seeking the closure order indicated
a Congressional intent to make the materials and information generated by
discovery open for public review and dissemination under normal circum-

stances. \
¢

Fed.R.Civ.P.i6(c) presumes that discovery materials are open to the
public. The Rule’s requirement that the proponent of non-disclosure
prove that good cause exists to limit public access to discovery material
demonstrates that, in the absence of such proof, the discovery is open to
the public.*’

e6. tn rt “Agent Orange" Product Liability Litigation. 96 F.R.D. 581. 583 (E.D.N.Y.

982). .
67. Inrt "Agtnt Orange.« 104 F.R.D. 367.
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The magistrate explained away Seanle Times by claiming that the Supreme
Court "tacitly affirmed the validity of the statutory presumption™ because it
approved the trial court’s exercise of discretion in finding that good cause
had been proven.

In fact, the Supreme Court made no mention of any statuto:y presumption
of public access but, instead, concerned iuclf with th-* legitimacy of con-
trols over the newspaper-defendant's extra-judicial use- of the information.
issues pertaining to a party to the litigation who t!r..ady had possession of
the confidential material; and it did so only after it explicitly held that the
same party had no Constitutional right of access | lthe materials. The mag-
istrate’s reliance on Seattle Times as a source of support for her opinion that
Rule 26(c) creates a statutory right of access for members of the general
public is simply misplaced.,

At best, Rule 26 (c) may implicitly permit a party opponent to disseminate
information obtained through discovery unless the producing party moves for
and secures a protective order. But even that “right” is subject to other rules
and limitations (e.g., Rule 1l sanctions in the event that the information was
obtained for improper purposes unconnected to the litigation or, perhaps,
money damages for its illicit, tortious use). There is no language in Rule 26(c)
that permits a non-party to engage in discovery and. indeed, the foundational
rule, Rule 26(a), specifically limits its applicability to “parties." A person
otherwise unconnected to the case (for example, not a person contemplating
perpetuation of testimony under Rule 27) has no discovery rights whatsoever,
unless he becomes a party; and he is permitted to do so, ifatall, only under
the strictures of Rule 24.

One need only consider the magistrate's suggestion in the light of day-
to-day trial practice to see that it is impractical and lacking in the type
of common sense that makes the rules of civil procedure work. Under the
magistrate's rule, the general public would have the right to attend any depo-
sition, participate in product inspections and testing, and compel production
of documents (which can number in the thousands). Since it is a statutory
“right" according to the magistrate, the non-party's access is reasonably
assured against applications for protective orders (particularly since the cost
of producing discovery materials is typically an insufficient basis for such
an order) even though the end effect is additional cost, unnecessary delays,
and frustration and intimidation of witnesses and attorneys. What corporate
employees would be willing to appear as Rule 30(b)(6) deponents for their
employer if the local or national investigative press is expected to be in
attendance at the deposition? How is such a ruling possibly consistent with
Rule t’s admonition that the rules are to be interpreted “to secure the just,
speedy, and inexpensive determination of every action?"

The Magistrate cited Rule 5(d) as a second ground for her opinion that
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ihe non-party applicants had the “nght" ofaccess to the discovery materials
produced by the product liability defendants. This ground is even more
insubstantial than the implied right under Rule 26(c). Rule 5(d) provides as

follows:

All papers after the cuii.p'iint required tu be served upon a party shall
be filed with the court eidier bclorc service or within a reasonable time
thereafter, bui the court may on motion of a p«.ty or on iLS own ini-
tiative order tliat depositions on oral examination and interrogatories,
requests for documents, requests for admission, and answers and re-
sponses thereto not be filed unless on order of the court or for use in the

proceeding.

The problem with the court’s reliance on Rule 5(d) as a basis for public
access to discovery documents was that the materials produced in the Agent
Orange litigation and subject to the non-parties’ request for inspection were
not filed with the court. Moreover, one reason that the materials were not
filed, leaving aside the custom and practice of the trial bar to make the ma-
terials availablefor inspection and copying pursuant to the explicit language
of Rule 34, was the existence of a local rule which was in force at the time
and which mandated that discovery pleadings not be filed with the court.-
The court found consolation and support for its position, despite the local
rule and the fact that the materials in question were not filed, in the con-
cluding phrase of the local rule that left open the possibility that the court
could, in individual cases, order the parties to file discovery responses. The
Second Circuit Court of Appeals approved this reading of Rule 5(d). relying
in part on this comment by the Advisory Committee on Civil Rules: “1S)uch
materials arc sometimes of interest lo those who may have no access to
them except by a requirement of filing, such as members of a class, liti-
gants similarly situated, or the public generally.” Fcd.R.Civ.P.5(d) Advisory
Committee Note.

Unless the court’s order dissolving the protective order is seen as an order
modifying the local rule and compelling the product liability defendants to
file the discovery materials, the fact is that the court never exercised its power
of supervision under the local rule by requiring such a course of action.
Further, use of the court's power of supervision solely for the purpose of
granting the public at large access to private information that the public was
otherwise net entitled to have is patently capricious and a form of judicial
tyranny. As the defendants have persuasively pointed out in their Petition
for Certiorari to the Supreme Coun, the decision makes no sense either as a
reasonable interpretation of Rule 5(d) or as a statement of the actual practice
of law in (he federal courts.

68. SD.N.Y.. EDN.Y. Gv. R (j8»>(1983).
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Rule 5(d) states that all 'papers’ that arc 'required to be served' upon
a pony mutt be filed. There is a distinction between materia' that are
filed with a court and thus may be public and those that are not filed
with a court are presumed to be private. . . . There is no question

that documents produced pursuant to Rule 34 are neither ‘papers' nor
‘required to be served.'

Federal Rule of Civil Procedure 1l requires drat every 'paper of a party
represented by an attorney be signed by at least one attorney of record.’
Because no one has ever suggested that documents produced in discovery
must be signed pursuant to Rule 11, it is clear that they are not 'papers.’
Moreover, Rule 7(b)(2) states that 'roles applicable to captions . . .
apply to all motions and papers provided for by diese roles.” Again, no
one has ever suggested that all documents produced in discovery need a
case caption. Indeed, die signing and captioning of all documents would
serve no purpose and gready increase discovery costs.

If the position of the Court of Appeals is allowed to stand, and all
materials produced in discovery arc 'papers' under Rule 5(d), all such
materials would have to be signed, captioned, served upon the other
party and filed in court. The fact that none of these procedures is fol-
lowed demonstrates how far the court below has strayed from established
judicial practice.-

The Florida Supreme Court, on the other hand, has rejected the Second
Circuit's finding of a statutory right of access to discovery material (founded
on rules of procedure governing applications for protective orders and filing
of “papers"” with the court), justas itrejected finding a Constitutional right of
access to discovery. In both Palm Beach Newspapers, Inc. v. Burk and Miami
Herald Publishing Co. v. Gridley. the Florida Supreme Court was asked to
recognize the general public’s qualified right of access to discovery materials
and information, subject to the parties’ opportunity on a proper showing of
good cause to obtain an appropriately structured protective order limiting
or terminating lliat right. The proponents of this qualified right of access
argued that the Florida equivalent to Rule 26(c) (Rule 1.280(c)] created
a “ptesumptive public right of access" and, as well, that depositions and
discovery documents were "judicial proceedings" and “judicial records.”"
The court reasoned as follows in rejecting the arguments:

69. Peution for Writ of Certiorari at 11-12, The Dow Chemical Company, tt at. v. Ryan,
etal.. No. 87-224 (filed August 7,1987) (citations omitted).

70. Initial Brief of Petitioners Miami Herald Publishing Company, Sentinel Communi-
cations company, and Florida Publishing Company at 8-21 and 39, Miami Herald PMishlnf
Co. v. Gridley. 510 So.2d 883 (Fla. 1987).
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Petitioners further urge thnt, notwithstanding the success or failure of
their constitutional argument, they have a qualified right under Florida
criminal and civil rules of procedure to attend discovery depositions and
to obtain copies of unftlcd depositions. Largely for the same reasons as
set forth above, we do nol agree that the press lias a qualified right under
the rules of procedure to attend deposition proceedings.

. A deposition is nothing more than a statement of a witness taken
under oath in accordance with die rules. As the Seattle Times Court said,
‘Illiberal discovery is provided for the sole purpose of assisting in the
preparation and trial, or the settlement of litigated disputes.'. . . Open
access would not serve this purpose. The discovery rules arc aimed at
protecting the rights of the parties involved in the judicial proceeding
and of non-parties who arc brought into the proceedings because of
purported knowledge of the subject matter. Transforming die discovery
rules into a n.ijor vehicle for obtaining information to be published by
the press even though the information may be inadmissible, irrelevant,
defamatory or prejudicial would subvert die purpose of discovery and
result in die tail wagging the dog.”

_ Importantly, in the agent orange Case, the magistrate, and the Second
Circuit Court"of Appeals in its affirming opinion, imposed a continuing
burden on the protected partk/ to prove good cause in order to keep the order
inforce. Acknowledging that protective orders arc modifiable, the ma%|strate
held that on a motion to modify a protective order, it is the party protected
not the party who Seeks access, who bears the burden of showing that good
cause continues to warrant the protective order.” ,

Prior 10 the agent orange Case the Second Circuit had required the
movant seeking to modify a protective order to show that a “compelling
need" or "extraordinary circumstances” warranted the modification.” Other
circuits have not imposed the burden of proof on the protected party in mo-
tions for modification. In the Eighth Circuit, the party seeking dissolution of
a protective order bears the burclen of showing that intervening circumstances
have removed the potential prejudice.” = .

The burden imposed on'a product liability defendant who has produced
voluminous discovery documents by the court in the agent orange Case is

71. Palm Beach Newspapers. Inc. v Burk. 304 so.2d al 383-384. _ o

72. See tnrt Coordinated Pretrial Proceedings in Petroleum Products Antitrust Litigation.
tot F.R.D. 34 (C.D. Cal 1984).

73. Federai Deposit Ins. Corp. v, Ernst & Emst. 677 F.2d 230. 232 (2d Cir. 1982).

74. lowa BeefProcessors. Inc. v. Bagley. 601 F.2d 949 (sth cir.). cert, demtd tub nom
lowa BeefProcessors, Inc. v. Smith. 441 u.s. 907 (1979)-
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Rroblematlc to say the least. Under the decision, every member of the public
8s a statutory right of access to discovery and is entitled to force the court
to convene a earing at any time and to Compel the defendant to justify its
continuing need for the protection of the order. This is no small matter, espe-
cially when the court is required to consider among other issues the extent
to which the materials and information have become stale. It seems unlikely
that corporate documents and information about the design, manufacture,
and distribution of products B«leaCEd in the stream of commierce many years
before the discovery process began can withstand a non-party’s challénge on
staleness grounds made months or years after the litigation has terminated.
In the agent oram>e Case, the magistrate referred t0 the dated nature of
the discovery matei.al at issue (gtwenty to thirty years old) as an "important
factor in determining whether disclosure will Cailse competitive harm.”" In
addition, if the requirements of Rule 26(c) nnd Rule 11 are applied literally,
the corporate defendant éas the protected party) must wade through all the
discovery, document by document, lo show good cause why each individual
documer't still warrantS protection. Mindful of Rule 11 and the requirement
of reasonable inquiry, such document by document investigation could im-
pose hours or weeks of [abor on the defendant, followed oy considerable
effort by the court, years after the litigation is resolved. That is precisely
what the Agent orange COUI re?uwed,_holdl,ng that the defendants had to
prove that serious harm would befall their business or other interests and that
'the time consuming and, costly nature" of doing o was not a valid reason
for contlnum? the protective ordler in force.”
_ It is simply incredible that any court would interpret Rule 25(c) S0 &s to
impose on parties to private disputes and the system itself a never ending
responsibility to monitor discovery records and proceedings as if the ma-
terials and information were comparable to presidential papers and state
s*crets with sggnlflcant historic value to our democracy. Such an interpreta-
tion clearly fails * to secure the just, speedy and inexpensive determination”
of the action required by Rule 1 and runS afoul of the ever-pressing need
in an age of shrinking bidgets to ma_naqe the court's dockets in a way that
produces reasonable acgess to thejudicial system for all members of society.
_ The United States District Court for the District of Columbia, confronted
with an application by the Washington Post and a non-party (The Reporters
Committee for Freedom of the Press) for access to 3soo pages of deposition
testimony and 425 pages of deposition exhibits generated during a libel
action against the Post by the president of Mobil Corporation and his son.
substantially refused to pursue a course of action like that adopted by the

73. In Re Agent Orange Products Liability Litigation. 104 F.R.D. at 575.
76. Inre “Agent Orange. 104 FR.D. at 571.
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Agent Orange court.” The documecnls in question involved Mobil’s dealings
in Saudi Arabia and its marine transport business and were ail subject to a
blanket protective order entered by the court in 1981. While Mobil conducted
a renewed evaluation of the materials in light of the post-trial application
to set aside the protective order and submitted an affidavit of counsel in
support of its position that the order was still needed, the Post asserted that
a documcnt-by-documcent and line-by-line inspection of the materials and
testimony was necessary to meet the burden imposed on Mobil by Rule 26(c).
The Post also argued that the information was substantially in the public
domain aqd, since it involved commercial events more than ten years old.
was stale. The court agreed that the burden remained on Mobil to make
a “present determination*’ of good cause but flatly rejected its claim that
intense scrutiny of the materials was needed r a matter that was already

tried to a conclusion.

Furthermore, the Court must construe Rule 26(c) so as ‘to secure the
just, speedy, and inexpensive determination of every action.” ... If the
Court were to adhere to the rigorous standard urged by the Post, and
*force Mobil to demonstrate the likelihood of serious injury for each nnd
every page and exhibit, the Court would be required to undertake that
which it has already stated it had no intention of undertaking: a time-
consuming review of the 3800 pages and 425 exhibits. Where, as here,
the defendant Post obtained the full benefit of the discovery materials for
trial preparation, and the material is no longer needed for trial, such an
undertaking would be a waste of the parties” and the Court’s resources.”

The court specifically ruled that the lawyer’s affidavit, while not meeting "the
standard of particularity required where a court is considering whether to
enter a protective order initially,” satisfied Mobil’s burden of demonstrating
good cause for maintaining a blanket protective order that had been in place

for several years.”
There is little doubt that the Tawularcas coun approached the post-

trial application to set aside the protective order in a far more practical
manner than did the Agent Orange court. The latter court’s willingness after
a settlement or a trial to engage in costly and time consuming discovery
matters is likely the result of the nature of the lawsuit, a highly publicized
class action. In such a case, reasonable arguments for access to discovery
material may be based upon the need of the court and members of the
class to consider the material in an evaluation of the fairness of a proposed

77. Tavoularras v. Washington Post. 111 F.R.D. 653 <D. D.C. 1986).
78. W-. M659.
79. 1d., *1639-670.
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settlement. However, in its zeal to find grounds for setting aside the blanket
protective order, the court has fashioned a rule of procedure that makes no
sense and could impose unwarranted costs and hardships on Ihe parties and
the system.

Conclusiotn

Protective orders should protect parties subject to extremely liberal dis-
covery from the irreparable liann that can accompany the publication of
confidential business information and trade secrets. That purpose has been
defeated by courts that have allowed private dispute resolution to become
a public media event and by a plaintiffs' bar that has made a business out
of selling confidential information obtained through discovery. In spite of
Supreme Court decisions that hold there is no Constitutional right of access
to confidential i:.formation produced during discovery, defendants in prod-
uct liability litigation continue (0 face successful Constitutional challenges (0
protective orders from many fronts.

The Second Circuit has recognized a statutory presumption of public ac-
cess to every ounce of information produced during discovery in a private
lawsuit. The impact of that decision, coming as it does from one of the
most respected of the federal circuits, has already been felt in complex liti-
gation across the country. In January, 1988 a federal judge in Boston lilted
a protective order that had been entered in Palmer v. Liggett Group, Inc.,
thereby granting the American Cancer Society and others access to docu-
ments produced by a defendant tobacco company pursuant to discovery. The
case, a failure to warn claim against a tobacco company alleging that the
plaintiff's decedent's death was caused by smoking, had been dismissed by
the First Circuit Court of Appeals earlier.I*In another case, also in January,
a district court judge granted a plaintiff’s motion to lift a protective order in
a DTP vaccine case after a verdict had been entered for the plaintiff. Once
the protective order was removed, the judge created a “Wyeth Laboratories
DTP Vaccine Litigation Library" from the trial transcript, exhibits, plead-
ings, depositions and other discovery documents produced in the case for
the benefit of other DTP plaintiffs, “researchers, academics, institutions,
consumer groups, members of the medical profession or associations, pri-
vate or governmental, legal associations such as the ATLA and/or Defense
Research Institute, and even law students." Il The library is to be maintained
by the court clerk.

go. Palmerv. Liu*" GI’OUp. InC., 825 F.2(1 620 (lit Cir. 1987) (on preemption grounds);
No. 83-2443-MA (D. Mass. iinuiry 38,1988) (order 10 modify protective order).

81, Graham v. \Wyrth Laboratones. 11s F.R.D, 511 (D. Mo. 1938) (order to modify
protective order).
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The presumption of a public right of access lo material produced during
discovery will change the face of complex litigat. i. The umbrella protective
order (a standard in multidistrict litigation), provided protection with relative
case of administration. Now the defendant must confront the document-
specific protective order: a costly and time consuming way to obtain protec-
tion and one that is revicwable by motion of any member of the public at any

time. The term “protective order" may be a misnomer.
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The Effectiveness of Warning Labels

Mark R. Lchto und James M. Miller

Introduction

During the last twenty years the duty to warn lias been heavily cm
phasized in litigation regarding products liability. In accordance with thi:
doctrine, manufacturers of products lacking explicit warning labels may b<
liable for damages under the theories of negligence (Noel, 1969) or stric
liability (Sales, 1982). It has been suggested that such litigation has pro
lifcmted because of the relative ease of initiating tort actions based upot
inadequate warnings, the difficulty in defending against such actions, anc
the “apparently” low cost of placing warnings on products (TWerski. et al.
1976).

In response to this proliferation of litigation based upon the duty to warn
many manufacturers have both increased and made more explicit the warn
ing labels they provide with their products, often with die conviction dial
the hazards being warned against arc minor. While this response may have
increased the safety of certain products, the dangers of the indiscriminate
provision of warnings have been noted by several authors (Twcrski. ct al.,
1976; Schwartz and Driver, 1983). The noted concern is that all warning
labels may lose effectiveness, if they “cry wolf” too many times.

Few individuals would argue against the idea that warning labels should
be applied only when they are likely to reduce die frequency and severity of
classes of product-related injuries. This idea underlies the “risk balancing"
theory applied by the courts which recognizes that the benefits of apply-
ing a warning label are to be compared to its costs (Schwartz and Driver,
1983; Weinstein, ct al,, 1978; McCarthy, ct al., 1982). However, clear,
academically-based criteria that would guide the courts in evaluating the
costs and benefits of particular warning labels have not been made available
to the legal community. As a consequence, warning-related legal decisions
are frequently based upon intuidve rather than scientific grounds. Little con-
sideration has been given to the true complexity of the problem (Kantowitz
and Sorkin, 1983)- The result has been decisions that may have long-term
implications counterproductive to safety (Twerski. ctal., 1976;Schwanz and
Driver. 1983).

Mark R. Lchto. Ph.D. is an assistant professor of indusmal engineering at Purdue Uni-
versity in Wot Lafayeae. Indiana. James M. Miller. P.E.. Ph D. is President of Miller Engi-
neering, Incorporated and an associate professor of industrul engineering at the University of
Michigan ui Ann Arbor.
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Public COlfloﬁbsfwP rivate Justice

Court Secrecy Masks Safety Issues

Key GM Fuel Tank Memos Kept Hidden in Auto Crash Suits
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Court Confidentiality Stymies Disciplinary Probes

Judges have sealed case
fdes in al least 200
lawsuits in the District of
Columbia and its suburbs.
Hundreds ofother cases
have been settled wilh
confidential contracts in
whichjudges arc nol
ini‘olved. Such settlements
generally bar either side
from discussing the suits.
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Secrecy procedures are
increasingly being used to
prevent debate about
critical problems ofpublic
safely and policy.

Those who have sought

to lake advantage of
secrecy procedures
include corporations,
hospitals, doctors and
other professionals.
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Secrecy Boosts Settlements

KESSLER

MONTEDONICO

VIEW POINTS

“Criminal law Is tha public business.
Private lawiu]tt ara usually privata
business. Tha couris don't hava
much say."

— Stanley Sporkin, a federal court judge
who believes that courts have only a
limited role in civil lawsuits before tnal

"... | believe that court documents
art public documents, and the world
has a right to look at them."
—Gladys Kessler, a D.C. Superior Court
judge who nas ordered one case sealed
but who believes that such actions are
often done on an arbitrary or ad hoc basis

"l don’t make the ultimata

decision (to Mal a lawsuit case fils].
That's up to tha Judga.”

—Joseph Montedonico, a D.C. lawyer
whose firm has obtained five sealing
orden in Superior Court civil lawsuits

Asa gsnsral rult, “socracy Is worth
money. No M il, no bucks."

—Jesn D. O'Malley, a D.C. lawyer who
uid a client was offtred a 'substantial
increase* in a settlement in return for
agreeing to the other side's request to
ual a case in D C. Superior Court

£
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Drug Firm's Strategy:

Avoid Trial, Ask Secrecy

Records Reveal Story ofZomax Recall

By Benjamin Weiser
I n mid-January 1985, an im-
portant memorandum began
circulating to top officials at
McNeil Pharmaceutical, a major
subsidiary of the Johnson ii
Johnson company, the maker of
Band-Aidsand Tylenol.

The memo was both a warning
and a reminder of a difficult pe-
riod in McNeil's history. Nearly
two years earlier, on March 4,
1983, McNeil had withdrawn its
prescription painkiller Zomax
after only 28 months on the mar-
ket. The decision came after re-
ports of hundreds of severe al-
lergic reactions to the drug, a
top seller. After the recall, the
company faced nearly 600 law-
suits. many alleging (hat McNeil
had failed to adequately warn the
medical community  about
Zomax's risks—an allegation the
company has strongly disputed
in court.

The Jan. 14, 1985, memo,
written by McNeil legal aide
Herman Luta, listed 18 lawsuits
that 'presented McNeil with the
most exposure or had sensitive
problems* Many of the cases
involved patients who had taken
Zomax during periods when the
company had decided to issue
stronger warnings, but had not
yet done so. The memo, sent to
company President Jack O'Brien,
also noted other factors, includ-
ing the potential testimony of
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several witnesses that might
prove worrisome.

To defend itself against these
lawsuits and dozens of others
that McNeil’s lawyers regarded
as serious, the company adopted
a strategy that it has pursued
vigorously during five years of
Zomax litigation in 43 states.

It has used court secrecy pro-
cedures—called protective or-
ders—to prevent the disclosure
of information that McNEeil
turned over during the course of
the lawsuits. It has taken only
three cases *j trial, choosing
instead to settle cases outside
the courtroom without admitting
any liability. As part of these
settlements, it has obtained con-
fidentiality agreements that pro-
hibit opposing lawyers and their
clients from revealing what they
have learned about Zomax.

What McNeil's attorneys con-
sistently have managed to keep
out of the courtroom are docu-
ments and testimony that might
have provoked a public debate
about whether McNeil withheld
information from the medical
community about the risks of
Zomax. The U.S. Food and Drug.
Administration  concluded in
1985 that the drug was probably
a factor in 14 deaths and 403
life-threatening allergic reac-
tions. The material also did not
reach congressional investiga-
tors who. a month after (he re-
all, held two days of hearings

courrs,aiic* i
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that centered on the FDA!'i role in regulat-
ing Zomax, and not the company™*! internal
procedures.

McNeil officials, pointing out that drugs
are inherently unsafe, uid in interviews
that they promptly alerted doctors or the
FDA whenever they had solid data about
Zomax's risks. They sought broad secrecy
orders, they uid, to prevent disclosure of
trade secrets that would be valuable to
competitors and because some documents
might be misinterpreted. “McNeil’s only
protection is secrecy," the company has uid
in court papers.

The Washington Post, as part of a lengthy
examination of secrecy in the civil courts, has
reviewed much of this still-confidential ma-
terial. It provides an inside look at how
McNeil tested and marketed Zomax, then
struggled to understand why the drug—
which was being taken ufely by millions of
people—also was causing unpredicted and
life-threatening reactions in some patients.

According to the documents, there were
indications during premarketing testing
that Zomax might cause a severe allergic
reaction known as anaphylaxis, which can
lead to seizures and respiratory failure.
McNeil uid the results were not conclusive
enough to include in Zomax's package in-
sert—the primary way that a company
warns prescribing doctors of harmful side
effects.

A warning about anaphylaxis was first
included nine months after the drug went
on the market, following several reports of
anaphylactic reactions, but one internal
memorandum to McNeil's president crit-
icized the company for not acting sooner.
“We resisted too much and waited too long,"”
wrote Patrick Seay. McNeil’s longtime head
of regulatory affairs in a Sept. 8,1984, cri-
tique of the company's overall performance
in marketing drugs.

Another internal document is a Feb. 26,
1982, memo sent to the company's ules
force immediately after a case of anaphy-
lactic shock was reported in the Journal of
the American Medial Association. The
memo uid, This information is being sent
to you so you will be fully prepared to re-
spond to a physician or pharmacist who ini-
tiates discussion o the article. You should
not bnng up the subject.”

Six weeks later, other documents show,
the company launched a high-pressure ules
campaign shortly after McNeil had sent out
a special warning letter to 200,000 physi-
cians. As the letter wu being drafted, a
McNeil researcher gathered data that sug-
gested Zomax might be riskier for some
patients than previously believed.

Concerns within McNeil climaxed in a se-
ries of tense weekend meetings on Feb. 5
and (, 1983, at the firm's headquarters in
Spring House. Pa. Three of the company's
four top doctors toid McNeil's president they
no longer had confidence in the drug's safety,
according to ooe of the doctors. James A
Dale. The company considered various op-
tions, including m recall, before deciding in-
stead to strengthen its package warning.

As the new warning w u being prepared,
two people died of anaphylactic reactions
allegedly related to Zomax use, and the
company took the drug off the market.
They were avoidable deaths.” Dale, then
McNeiTa associate medial director and
now m pnvate practice, uid inan interview.

They were avoidable side effects .... |
felt guilty . ... We met and hid the oppor-
tunity to tike action .... We could have
done something sooner."

Dale has never testified in any Zomax law-
suit. In several instances where his testimony
has been sought, McNeil has settled before
he could appear for a deposition, sworn pre-
trial testimony that is taken outside the
courtroom, information about the Feb. 5 and
6 meetings hu never become public.

McNeil also moved quickly to settle two
cases in which opposing lawyers had unex-
pectedly referred to sensitive McNeil doc-
uments in publicly filed legal briefs in Miami
and Seattle. At part of those settlements,
judges in both cases ordered that the entire
file be sealed from public view.

During four hours of interviews and in 22
pages of written responses to questions
submitted in advance, officials at McNeil
and its parent company, Johnson & Johnson,
strongly defended both their legal strategy
snd (heir handling of Zomax.

The strategy was to dispose of the
Zomax cases as expeditiously and as cheap-
ly as possible,” uid Roger Fine, associate
general counsel of Johnson & Johnson,
which handles the legal work for all the
company's subsidiaries.

According to Fine, secrecy orders were
necessary to guard the company's chemical
formulas and marketing methods, as well as
to prevent others from using documents to
suggest unfairly that McNeil did nol care
about the ufety of its products. The company
settled ases, he uid, for a variety of reasons,
not just concern over documents and testimo-
ny.

James E. Burke, chairman of Johnson St
Johnson, uid in an interview that he was
proud ail the company's handling of Zomax
and rejected any suggestion that the company
should have withdrawn the drug immediately
after the Feb. S and 6 meetings. Once the
company decided to recall the drug, he uid, "I
think we did a good thing—I don't see how
you could do it any faster."”

Dr. Patricia Stewart, McNeil's head of
medial research, uid her staff carefully
monitored adverse reactions to Zomax (or
the entire time that it was on the market.
McNeil officials uid the company’s decision
to issue a stronger warning after the Feb. 6
meeting was a prudent course of action giv-
en what was known at the time.

Lawrence G. Foster, Johnson & Johnson’s
vice president for public relations, uid, "As
we demonstrated in response lo the Tylenol
poisonings snd again in the way we managed
Zomax, our first responsibility under our cre-
do it to our customers. Anybody who man-
ages a business (or the long term, u we do,
knows that putting the customer first is the
only way to increase ules.”

Foster uid that nearly IS million pitients
used Zomax without incident, and that the
recall of Zomax wu not an admission thit the
drag wu unufe for everyone. "Decisions
rtprduig Zomax labeling had lo be made
based on fragmentary mformation about pos-
sible adverse reactions experienced by a
small number of patients out of the nullioni
who actually used the mediation,* be uid.
Tha ia hardly an exact science .... And
warning of every conjectural tide effect, no
matter how Dun the evidence, reeuht in a
label so expansive and indiscriminate that it
meffect warns of nothing . ... ¢

The company rtvised Mi warning labels
whenever it had enough information to war-
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rant it, he uid. Thit it the simple truth—
and no amount of second-guessing o
MctNget|[:s and FDA's judgments... can ne-
ate it.

gResponding to Seay’s criticism that
McNeil had not issued a'warning about ana*

phylaxis soon enough, i otter uid the com-

pan}/{s decision was reasonable at the time,
The adequacy of McNeil's warnings it
the central issue in the Zomax lawsuits. The
courts have long reco%mzed that Rrescnp-
tion drugs are mhere,n_l)i unufe, that what
i enormously beneficidl for some people
may not be for others, Federal law has re-
solved that medical dilemma by requiring
dru? companies o asseu a druq's risks, as
well as its benefits, and iuue full and accu-
rate warnings about possible adverse side
effects. If a_company complies, the courts
have ruled, it usually cannot be held liable
for an adverse reaction. y

Seay, in his 22—pa?e internal critique
written 18 months after Zomax was re-
called. voiced his belief that the companﬁ
had failed, at times, to meet its own hl(‘]
standards. "We can do little about the past,*
he wrote, "but we should perform. now
strictly according to the letter and spirit of
the regulations and to ethical principles to
reserve the good name of JicJ Johnson si
ohnson)."

Conflicting Interests

The information in this article is drawn
from internal McNeil records made avail-
able by sources, and from interviews with
present and former McNeil employees, law-

ers who have sued McNeil and officials at

¢Neil and Johnson & Johnson. ,

McNeil's attorneys agreed to discuu
some aspects of their legal strate K and to
comment on internal documents that The
Post had obtained elsewhere. They declined
to disclose settlement amounts or to re-
lease internal records,

A handful of plaintiffs' attorneys agreed
to a limited discuuion of their impressions
of McNeil's Ie%al strategy. A few other law-
Y,ers consented to interviews on the condi-
ion that they not be identified by name.
Most ?Iamtl s' attorneys, however, de-
clined to make any comment, uying they
feared it might be construed as a violation
of court-imposed protective orders or a
breach of the COf]fIdentIah.tV agreements
thesy have sqned with McNell. ,

ome of the plaintiffs' attorneys, while
acknowledging that they a?reed, to
McNeil's requests for secrecy, took issue
with the company's statements about its
need for confidentiality. ,

Allsn Kanner, a lawyer in Philadelphia
who has represented “several diems in
Zomax settlements, uid, *Whal they are
trying to do b not be accountable to the
vast majont;f of the public for what they've
done .... They ﬁ)ald my clients a ton of
money for me to shut up.”

Maryland lawyer Steven Nemeroff. who
settled a Zomax lawsuit in Baltimore, uid
generally of lawsuits involving drugs. The
problem is that they have a gun to your
head. The diem » concerned about being
compensated m full. The lawyer must abide
by the coocems and wishes of hu chent. ..
not the fact that (information wtfl remain
aecret or] other nctimi may be injured.”

For some of Zomax's slleged victims snd
their fsmilies. the legal process left them

ambtvalent. They agreed to financial set-

tlement!—in which the company admitted

no fault—and found themselves with impor-
tant unanswered questions.

Carol Sawyer, whose lawsuit alleged that
her 42-year-old husband Michael “died Q
anth laxis after taking Zomax, acsd she
settled the case without knowmg of the
Feb. 6 meeting at which Dale said he ant
two other McNeil doctors had declaret
their lack of confidence in Zomax's safety.

. Michael Sawyer was cne of two people to
die of anaphylactic reactions allegedly
caused by Zomax in the four-week period
between that meeting and Zomax’s recall.
That's very upsetting to know, that lﬁls
death) might have been prevented* the
uid. ™l just can't believe (McNeil) would
take achance and wait and see* ,
_Devra L. Davis, a Washington toxicolo-
gist who settled with McNeil after suffering
a near-fatzl anaphylactic reaction, uid ahe
believes court secrecy impairs "free scien-
fific inquiry and the nght of the public to
know specific information about drugs it
consumes. o

If independent scientists could make a
thorough_study . of what happened wilh
Zomax, Davii uid, they might be able to
%ez%rn lessons that would help others in the
uture.

McNeil's attorneys dispute these char-
acterizations, ,urlné; that the cjvil courts
are primarily intended to be a place to re-
solve private dbputes—and, therefore, not
the proper forum for a public debate on
McNeil's performance. "We don't really
have anythm%,to hide in this thing," uid Dd-
vid F. "Dobbins, of Patterson; Belknap.
Webb & Tyler, the New York law firm that
has represented McNeil in court through-
out the Zomax litigation.

Code Nam«: Operation 111

_In large part, the information contained
in McNell's internal records and in still-con-
fidential depositions shows a tide of the
drug industry thst the public rarely sees:
the ‘Inevitable tension between the medical
staff and the mark,etm%,dwmwn, the some-
times flawed relationship between a drug
comﬁany and its regulators at the FDA, an
the high-preuurt ules tactics used to pro-
mote a drug to docton and hospitals.

When Zomax wu approved for ule in
October 1980, McNeil called the painkiller
a breakthrough, as strong as a narcotic but
not addictive, The drug was an immediate
succeu, capturing 11 percent of the new
prescription analgesic market within four
months, according to McNeil records. .

Zomvz's initial” package insert cautioned
that doctors should not prescribe the drug
for patients with allergies to upirin or sim-
ilar medication, but it made no mention ol
anaphylactic reactions. ,

_The first reports of anaphylactic reac-
tions—none of which .had resulted in
death—surfaced soon after Zomax wu
launched. In July' 1981, the company re-
vised iu packagé insert to include a state-
ment that "anaphylactoid reactions have
been reported.”. -

Sea%/, in his internal critique, suggested
that the package insert should have been
revued sooner. He faulted the company for
allowing its marketing division to' gain *a

ruter role in the content and changes of

e package insert," an area traditionally
left to ihe medial aide.

Pointing out that several severe allergic re-
actions occurred in 1978 during the premar-
ket»| testing of Zomax. Seay said aa argu-
ment could be made that the company should
hive interpreted them U anaphylactic—aa
srfument the company rejects. Seay also
filed reports of anaphylsuc ructions to an-
other McNed drug. Toiecun. "We knew the



chemical relationship of Zonux to Tolectin
and we knew that Tolectin produced
sniphylictoid/sniphylactic ~ reaction*," he
wrote.

McNeil’s Foster said, “With hindsight,
one can debate whether the label should
have been changed a month or two earlier,*
but not earlier than that. ) )

Another memo shows McNeil’s growmg
concern as anaphylactic reactions eScalate
through 1951 and into 1982 'Zomax aller-
gic reactions are continuing to be reported
at a relatively high rate and need close sur-
veillance,* wrote Dr. Stewart, McNeil’s
medical research chief, on Feb. 18,1982,

A month later, the company. learned of
the first fatal anaphglacnc reaction in a pa-
tient who had taken Zomax. Because the pa-
tient was allergic to aspirin and should not
have been gtfen a prescription for Zomax
the company decided to issue a special
“Dear Doctor* letter to the medical com-
munity to call attention to the aspirin warn-
ing already in theBackage insert .

As the’ Dear Doctor letter was'being
drafted with the aid of FDA officials, the
company undertook a study of the 17B al-
lergic and anaphylactic reactions that had
been recorded since Zomax was introduced.
The results surprised some members of
McNeil's medical staff. .

According to a March 31,1982, internal
memo_from_researcher Thomas Teal to
McNeil president O'Brien, the study found
a pattern of anaphylactic reactions in pa-
tients who took Zomax intermittently-
starting, stopping, starting a%am. It made
no conclusions about these stafistics.

Intermittent users were Zomax's largest
market, about 75 Rercent. They mook
Zomax like aspirin, whenever necessary! If
they were at risk. That might require a
broad warning. .

Afew dayaafter Teal presented hia study
to McNeil ‘management, documents show,
an explicit paragraph-long warning was
drafted for the proposed Dear Docfor let-
ter, specifically citing risks for intermittent
users who had no previous problems with
Zomax, In the final draft, however, the
word_ 'intermittent* wu d{opFed and the
warning shortened to a single sentence:
"Hypersensitivity upon re-expo«ure or ex-
tended use cannot be ruled out*

In recent interviews, McNeil and Johnson
A Johnson officials stood bY the letter's final
wording. They said the Teal study, while wor-
thy of Consideration, wu based ‘on fragmen-
tary information. At that point, they uid, in-
termittent use wu still an™unpiroven risk fac-

I

On April 9, the leu explicit version was
mailed to 200,000 prescribing doctors.

Seven days  later, internal documents
show, McNell instructed its tales force to
undertake a major new marketing cam-
pa|Pn. Aa April 16 Mailgram said, "We're*
calling it ‘OFeraooo Oné-Eleven.” Now, if
that sounds like war, well, in our world of
selling that's what it Is.* .

It wu being called Operation U I, the
Mailgram said, because McNeil hoped to
gamer till million in annual saies for
omax and its sister dru?. Tolectin. To do
to. the Mailgram instructed the tales force
to concentrate exclusively for 10weeks on
thoae two drugs,

Dumg the duration of the sales cam-
paign. McNeil tent memo after memo to its
sales force, afl written in mock mibtary lan-
gua(];le and styled u if they were mibliry
intelligence réports. At the ‘top of each wat
the Operation 111 insignia: crested. rifles.
The ules rep* received new stationery,

[*« COCXTI, All. Csi. |



Staff Doctors Voice Concern
At Tense Weekend Meetings
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adorned with Plctures of a tank, a cannon
and a Tlgh,terzg ane. _
~An April 22 memo to the sales force, ti*
tied "Operation'll 1 War Bulletin,” warned
of a c.ompetlng.druf; firm’s plans to intro-
duce its own painkiller. It began:

“Situation;” Be advised, the invading
forces of Pfizer are currently amassm? on
our borders.- Intelligence reports that no
aggressive actions have taken place thus
far. Each day Pfizer delays,gwes us more
time to make preemptive Strikes.

"Mission: We will not only hold our
ground but continue to increase our
strength by aggressive pursuit of current
competitors. ,

"Strategy: Immediate deplohmen.t to all
terrltorY, representatives and hospital rep-
resentatives for strengthing the Zomax . ..
flanks has begun. ... ,

"Tactical su(i)port; Our factories have
been converted to_increase production of
sgmples, direct mail, literature, and journal
ads.’

Halfway through Operation 111, a memo
went out’ reminding the sales force that
"high volume prescribes” of Zomax should
be called a minimum of four times before
the campaign was over. Each ules repre-
sentative had been sent a list of these phy-
sicians in their area. ,

At McNeil headquarters, some medical
staffers were upset about the ules cam-
paign, believing that it had probably in-
creased ules to intermittent users, accord-

mt%wto Dale. =~~~ | ,

fcNeil officials uid Oﬁeratlon 111 was a
typical ules campaign tnat had been con-
ceived to respond fo the introduction of
Pfizer's new drug. They stressed that the

sales force also had been sent copies of the
Dear Doctor letter, which in their view con-
tained the best warning statements that
could be written at that time.

The Demise of Zomax

The internal documents also contain re-
vealing insights into McNeil’s dealings with
(he FDA and provide new details about the
company's decision to recall the drug.

By law, drug companies are required to
forward all reports of adverse reactions to
the FDA. In 1982 documents show, Seay
informed the FDA that McNeil had inaccu-
rately reported the seriousness of several
adverse reactions to Zomax. According to
an April 21, 1982 internal memo by Seay,
who was the company's, liaison with the
FDA. several cases described simply as al-
lergic reactions "should have been” desig-
nated’ as the more serious anaphylactic.

It is dear from Seay's 1984 critique that
he considered accurate reporting to the
FDA to be of paramount importance. Not
namlr’w any specific drugs, he recounted
one McNeil official's complaint that th*
company was "reporting too many adverse
reactions on our drugs." Responded Seay,
"We must report,ever% adverse drug reac-
tion that ts received by us .... The re-
quirements are clear." .

Seay's critique also criticized other
McNell officials who paid visits to the FDA
commissioner's office, which Seay uid
were seen by the FDA "as a form of pres-
sure* to win favorable decisions. "We are
having some difficulty in maintaining cred-
ible relations with FDA," he wrote.

Another internal memo criticized Dr.
John Harter,_the FDA official in charge of
requlating Zomax. Robert Z. Cussm,
McNeil's vice president for scientific af-
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fairs, described Harter as someone who
‘seems to have a different cause celebre
every week, and we would go out-of-our-
minds if we seriously followed up every
oneaccording to his Jan. 25. 1982. memo
to a McNeil colleague.

McNeil officials told The Post that Gus-
sms ‘colorful choice of words* does not
reflect McNeil policies. They uid the com-
pany took all FDA requests seriously.

By early 1983, with Johnson & Johnson
still reeling from the highly publicized Ty-
lenol poisonings in the fall of 1982. a task
force was appointed at McNeil to study the
deaths associated with Zomax use. At a
meeting of McNeil officials. ‘It was pointed
out ... that this is a sensitive issue which
can become the focus of immediate atten-
tion* according to minutes of the Jan. 21,
1983. meeting.

The luue came to a head at the Feb. 5
and ft weekend meetings At a Sunday ses-
sion. McNeil president O'Brien heard for
the first time that three of his four highest-

ranking medical staffers were sufficiently
concerned that lhey would not prescribe
the drug for a patient, according to Dale,
one of those who participated. His account
was confirmed by another McNeil employee
who attended the meeting with O’Brien.

McNeil officials differ over what happened
next. Dale uid there was a consensus that
the company should recall the drug and im-
mediately publicize its concerns. Foster, of
Johnson & Johnson, slid. The pouibility of
voluntarily withdrawing the drug from the
market was considered, but it is incorrect to
state that the medical personnel concluded
that a recall should take place*

The company decided to strengthen its
package insert again. As it was being pre-
pared, McNeil teamed of three cases in
which patients with no known allergy to as-
pirin had died of anaphylactic shock. Then, on
March 3. a Syracuse. N.Y., television station
carried a report of several nonfatal anaphy-
lactic reactions in that city, the first time the
iuue had surfaced in the general media.

The next day, Johnson & Johnson an-
nounced the nationwide recall.

TraublingWltntim

From the filing of the first lawsuits, after
lhe wide publicity about the recall. McNeil's
lawyers divided the cases into two catego-
ries. Many cises were considered frivolous
or involved mild reactions that caused no
long-term injuries. These were typically
settled for leu than S20.000, according to
McNeil, and involved no extensive ex-
change of documents or secrecy orders.

The second category were uses deemed
more difficult to defend for a variety of rea-
sons, including the seventy and timing of the
injury, as wtu as the company’s desire to pre-
vent sensitive documents (rom emerging or
certain witnesaes from testifying.

One such witness was Jody Perez, a for-
mer McNeil ulei representative m Texas
who had resigned in 1982 because he be-
Isevtd the sales campaign downplayed
Zomax's nskt. Perez is listed as one (actor
in some uses on the hst of 16 sensitive
cases that circulated trunk McNeil in Jan-
uary 1985

McNeil's lawyers said Perez was only one
factor in (heir decision lo settle, and never
the most important one. *\We looked at the
cases in the total spectrum ... the injuries
involved, the jurisdiction, all the things
which go into evaluating a case, and at-
tempted to negotiate a settlement* uid
Roger Christiansen, another Johnson &
Johnson attorney.

McNeil was more concerned about anon-
ymous notes that began mysteriously arriv-
ing in 1986 at the offices of attorneys suing
McNeil. The notes urged that they ‘not be
deflected* from taking depositions of three
McNeil employees—Dale. Seay and Ed-
ward Lemanowict. one of Seay's deputies.

The depositions never took place.

One note went to lawyer W. Thomas
Smith. He was the attorney for Carol Saw-
yer and the children of Michael Sawyer,
whose death had occurred in the four-week
interval between the Feb. 6 meeting and
the recall. The Sawyer lawsuit, filed in Bos-
ton federal court, was on McNeil's list of 18
sensitive cases.

Another note went to Florida attorney
James Gray, who was representing Higimo
Acosta, a 41-year-oid construction worker
who had a severe reaction on the ume diy as
Sawyer.

Both cases were settled soon after Smith
and Gray sought to take the depositions
Under the terms of the settlements, the
attorneys uid they could not discuss the
cases. In the Acoala case, the entire file in
the Miami federal court has been sealed ‘in
accordance with certain confidential agree-
ments* according to an Oct 2.1986. order
by Judge Thomas E. Scott.

McNeil's attorneys utd they settled
these two cases for a variety of reasons and
not because they feared lhe testimony of
potmtulwitnesses.

( Referring to the three men. Fine uid.
‘They were not the best spokespeople for
the company. It was u simple as that *

S Wrravnrier Mrfujtf HBCU rentriKiti
litkunfirt
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Jody Perez, a former sales
representative for McNeil .
Pharmaceutical, went to his garage in

June 1984, retrieved some documenfs

stored there and took them (o a law office

in downtown Lubbock, Tex.

He was an important witness in several
lawsuits against McNeil, which had been
filed by alleged victims of Zomax. a
prescription painkiller that McNeil pulled
off the market in March 1983, Perez, 34,
had quit the comgany in frustration and
disgust in 1982, believing that the sales
force had participated in‘a campaign that
minimized Zomax's risks.

_ His audience at the law office was

limited: attorneys suing McNeil,

attorneys representing' McNeil and a

stenographer making a record of Perez's

words. Nojudge or,g,ury was present. This
was a sworn deposition, pretrial
questioning intended to help the lawyers
prepare their case, the first of two
dei)osmons that Perez gave.

n all. the Perez transcripts total more
than 900 pages. But no one, other than
that small group of attorneys and their
clients, has read them. Before Perez could
tell his story in open court, the lawsuits
were settled. As part of the settlements,
the lawyers are prohibited from
d|scussm,? the cases.

McNeil's attorneys uid the company
had many reasons for settling cases in
which Perez was deposed, and that Perez
was only a small factor. *What he had to
uy was not something that we were
concerned about. We knew what he had
uid. We had taken his deposition and it
wasn't anything extraordinary.* uid
Steven Cturen: a lawyer with llie New
York firm that has represented McNeil in
Zomax uses, , ,

McNeil officials, both in court and in
recent interviews, rejected any
suggestion that the compan¥ ules
umpaign had plared down Zomax's risks
Safety concerns, they uid, were lhe
comEany's first consideration m its
marketing of drugs, mcludmﬁ Zomax, The
drug was taken utely by miflions and the
company issued warnings about its risks
whenever necesury. they uid.

Perez's testimony and his documents
were ausually in the five-year legal
battle over Zomax. In defending agamst
the Zomax lawsuits, McNeil used an array
of court-approved secrecy procedures to
control the disclosure of documents and
testlmon%/. _ _

The aftorneys suing McNeil uw
witnesses such as Perez as extra
leverage They knew how tome aur.es
might react to hes I'ttimony. and they
used it m bargammg with McNeil.

Perez had no pharmaceutical _
hackgiound when he was hired at McNeil
mJune IM1 at an annual salary of
119500 A former learher and football
coach at Lubbock High Schoal, he went
through! weekiong orientalion devoted '»
pan to Zonui. which had gone on the
market eight months before

Settlements Kept Former Drug Salesmans Story Under Wraps

Very appreciative. They usually have to
pr){_lno epads from LI||Y rep.”

e treated doctors fo college football
games and bpxm? matches, delivered
Plzzas,to their offices and took doughnuts
0 their surgical suites. He gave samples
to medical Students and medical residents
for their headaches, hangovers and
menstrual cramPs. He flattered nurses
and receptionists to gain access to their
office_supply closets, which he then filled
with Zomax'umples. , ,

. Before Halloween, he carried pumpkins

filled with candy and Zomax umples into

doctors" offices, announcing. "Doctor

medicine is very serious business and you

don’t want to trick your patients, so treat

K_our patlentséwnhjZomax,” according to
is Oct. 30,1981, field report.

By early 1982 Zomax had become a
phenomenal success, ranking second
amqng McNeil's prescription products
behind Tylenol with Codeine. "No other
company has ever.come close to this
record of productivity for a new product
launch," according to'a Dec. 17,1981,
memo to Perez and McNeil's national
ules force, "Let's make the McNeil ules
force and Zomax the ‘talk of the industry’
for the second year in a row."

That ume month, Perez learned of
four severe anaphylactic reactions
associated with Zomax use at local
hospitals. At Methodist Hospital, an
emergency notice was posted and the
staff was told not to prescribe Zomax
pendmg further investigation.

Wor qmcklg spread to doctors
throu%hout Lubbock. Perez's weekly
reports took on a worried tone. .

Jan. 29: "They want to know the details
about what is going on. But the big
question is whether they will keep writing
for Zomax???" .

Feb. 12"| got kicked out of Dr. Patrick
Pappass's office. | just mentioned Zomax
and he uid, 'Get out if you don't want me
to lgun writing your other products.' *

eh. IS: "I'won some battles thu week
concerning Zomax, but | do not believe
that the war will be easily won.... The
overall movement of Zomax in Lubbock is
slowing down immensely *

Soon, six of the seven_Lubhock
hospitals stopped using Zomax.
Pharmacist* questioned doctors who
Brescrlbed the drug, according to one of

erea's reports. For Pertx, months of
hard work had come undone.

_Perti speAt much of hu lime on the road
ui western T cut. vuting doctors* otters
and hospitals. The trunk_of hu company car
wat Mied with boxes of Zomax samples,
along with Zomax-impnnttd golf tees,
prescription pads and pens that he handed
out onules calls.

_Hospital personnel welcomed hu
visits—and'his gdtx. The staff wu
hungry for some good down-home
converutmn ind service." Perez wrote m
s weekly report ooe week after visiting
hospitals m eastern New Mexico. At
Guadahipe Hospital m Carlshad, he noted.
"McNeil'n the only company where reps
bring them donuts, notepads or anything
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In.early March, McNeil's head of
medical research, Dr. Patricia Stewart,
glew lo Texas to Investigate the reactions.

he met with doctors and one of the _
%eoRIe who had an anaphylactic reaction.

n her return to McNeil headquarters in
Spring House. Pa., she wrote a memo to
her superiors, citing Peres for his
“outstanding" performance.in helping to

reassure the Lubbock medical community.

“Without his stab|I|zm% influence the
situation there would be much more
problematic.” she wrote.

In early April. Perez and the other sales
R/}eo le received a copy of a letter that

cNeil w:., sending riationwide, reminding
doctors that Zomax should not be
prescribed for patients with sensitivity to
aspirin and noting that “hypersensitivity"

was a possible side effect for occasional
users. “The attached letter need not be the
focus of a Zomax presentation* an April 8
memo said. “However, the issues it raises
should be communicated as part of a
balanced presentation to physicians and
pharmacists. ... Zomax business is
excellent. We are ahead of our sales
forecast to date. KeeP up the good work!"
A few days later, the company sent
another announcement to its sales force,
launching a major 10>week sales
campaign for Zomax dubbed Operation
111 *“Your role is vital* to Operation 111,
said a Mailgram signed by Thomas
Odiorne. then sales vice president and
now McNeil's president. “Use your
samples abundantly. ... Remember,
business belongs to those who ask for it.*

~ McNeil officials said in recent
interviews that their sales tactics,
including Operation 111 are typical of the
industry. “The communications to the
sales force that are demgnated ‘Operation
111" represent nothing butan
unexceptional effort to compete in the
marketplace with a resourceful
competitor* uid Lawrence C. Foster,
vice president for public relations at
Johnson L Johnson..

As Perez made hit rounds to carry out
Qperation [11jie found strong resit'snce.
One doctor told him that McNeil had. in
his view, lost “all credibility" because of
Zomax, Perez noted in 00€ report. Perez,
loo, began to have doubts. At home, he
threw away the umples he kept in the
medicine cahinet,

At work, he kept his feelings to himself.
McNeil was pleased with his efforts to
promote the drug. “The Lubbock Zomax
situation creates a big challenge,* J.W.
Davis, one of Perez’s supervisors, wrote
in Perez's March 1982 performance
evaluation. The Poal is to sell as much
Zomax as possible. ... From all | see,
you are ihe man for the challenge.*
~ On May 21. Perez heard fromhis
immediate supervisor, Chuck Marshall,
McNeil's regional ules manager. ‘Wanted
to express my appreciation for the
outstanding way that you have handled the
Zomax. .. situation in Lubbock,* Marshall
wrote. * ... ,S,uggi,est that you do not spend
selling time injtiating discuuion on the
Zomax side effects*

. He recommended Perez concentrate
his efforts on “other products” but then
mentioned that he might want to continue
offering Zomax umples to those doctors
who “have exEressed a desire to continue
to prescribe the product.* Marshall's note
concluded: "Jody, most coaches never give
up. ... Most coaches, when their team is
down, fqh_t even harder and | know that
you are this type of person.*

OnJune 16, Perez heard of another.
severe reaction, according to one of his
reports. Two days later, another
Operation 111 memo arrived. “Keep the
momentum going,* the memo uid. "It's
looks like we're winning the battle, but
the war is far from gver

A short time latei, over breakfast.
Perez uid he voiced his growing concern
with Marshall. “I uid, ‘What are we doing
here? We're Passmg out stuff that's
hurting people. Peaple are drop&)mq. .
People are near death.’ I uid. "Pull the
drug off the market.” * ,

According to Perez, Marshall replied
that that couldn't be done, citing
competition and “ousiness reasons. . .
money reasons* ,

Asked about Perez’s account of his
converution with Marshall. McNeil
officials uid they spoke with Marshall and
he uid he had not made those comments.
The officials also uid the company hat
never placed financial considerations
ahead of public ufety.

OnJuly 1 McNeil gave Perez a
$33-a>wieek raise, th,an,km(‘; him in a note
for his help tn “containing the Lubbock
situation* ,

EI%(ht days later, Perez quit, ,

‘Asked about Perez's account, McNeil
uid the cluster of Zomax reactions in
Lubbock was an “isolated situation* and
"aberrational* The company's attorneys
uid Perez had allowed his emotions to
color hu perspective about the hlghly
competitive drug industry. “How drugs
art marketed is common knowledge,* uid
David Dobbins, another attorney who
represents McNeil. *Jody Perez’ may think
thuu bad*

—BeaJaaia Wilser aad Baa Walah
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Settlements Kept Fortner Drug Salesmans Story Under Wraps
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Six weeks before he quit his solesjob at
McNeil, Jody Perex, above, received a
letterfrom his immediate supervisor
praising his handling of the Zomax
msituolionmin Lubbock, Tor., where there
hod been several reports of odverse
reactions to the drug. The supervisor also
suggested Pertx not spend “telling time
by bringing up Zomax's side effects.
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VIEWPOINTS

"That's vary upsetting to know, thit
husband's death? might havt
prevanted.”

— Cirol Sawyer, who sued McNeil after
her hushand, Michael, 42, died of
anaphylaxis after taking Zomax

Court secrecy Impairs ‘Ire*
scientific Inquiry and tho right of
tho public to know specific
Information about drugs K
consumes.”

— Devra L Davis, a Washington
(oncologist who settled with McNeil after
suffering a "Mr-fatal anaphylactic
réaction

04WS

"What thoy are trying to do Is not
bo accountable to tho vast majority
of tho public for what the/vo dona
tho¥ paid my clients a ton of
money for mo to shut up.”

— Allan Kenner, a Philadelphia lawyer
who has been involved m a number ‘of
Zomax settlements

The strategy was to dispose of
tho Zomax cases as expeditiously
and as cheaply as possible.”

— Roger Fine, Johnson 1 Johnson
Aassociate counsel, who believes secrecy .
orden are needed to Eua_rd comﬁany
formulas and marketing methods



Drug Label Warnings at Issue in Suits

HE CORPORATE PHILOSOPHY

4Tablet Stirler Package
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physician's sample of Zomax,
mMcNeil Pharmaceutical

"1think we did a food thing
— ldon't mo how you could do It
any fastor.”

— James E. Burke, chairman ol
Johnson & Johnson, rejecting any
'ggestion Ihal the company shouk) have
withdrawn Zomax sooner
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** . Our first responsibility
under our credo Is to our
customers.”

— Lawrence G. Foster, Johnson &
Johnson vice president lor public
relations, who said lhal nearly 15 million
patients used Zomax without incident

A portion of the corporate philosophy of
Johnson & Johnson's founder, below

The evidence on Ihh pointtsdoor.., institutions both public
and private, wist becouso the people want them beAeve In
them cr at least are wUBng lo tolerate them The day hat
patted when businesswot a private matter —KIt ever really
was In a business society, every act ot business has social
consequence* and may arouse public tntor*sl. Every tlrrw
business hires, builds. seOs. or buys. It tsoctlng tor Ihe... people
as wed as tor Itself, and It must be preparod to occept M
responsibility tor lts O Cli...*

WT

McNsli marketing itratagy memo, left, hat a military motif. The
paper, sealed ea pert ef a lawsuit, bean a "conftdentlaT stamp.

Gz 4940190
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P ublic Courts. Private Justice

lut et four Afttgg

Secret Filing, Settlement

Hide Surgeon's Record

Questions Raised Over Patients1lDeaths

By Benjamin Writer
ind Elia Wilth

O nAug 25 1982 heirt
tur%eon Richard N. Scott
turd Wathington Hotpital

Center, alleging that the hotpi-

tal't internal “review of the

deatht of three of Scott's pa*
tients wat unfair and improper.

He uid he learned of the con*

fidentul review only when the

hotpital impended” him from
performing open heart turgery
pending further inquiry,

,Usuall5{,, tuch lawtuitt are

filed publicly. But Scott't attor-

neys asked a D.C. Superior

Court Judqe to teal the suit, ar*

gumP that a public proceeding

would damage Scott's reputation
when he may be a victim of the
ho%pltal's procedures.

he hotpital agreed to. the

Mating and Judge Frank Schwelo

orderéd the records doted to

the public. To thit day. the only
available record of the um taa
file_number m Superior Court,
Scott't suspension came after
hospital renews concluded that
hit performance had been a fac-

tor in two of the ihree deaths
and criticized his technical skill
in the third cate, according to
hospital records made available
to Th* Wathington Post. A year
earlier, another review had con*
eluded that hit performance had
been a factor in two other
deatht. Scott denied fault in the
five cases: the hospital defended
its review proceu as fair.
Three months after Scott filed
suit and before the hospital pro-
ceedings were resolved, the two
sides reached a confidential set-
tlement, Scott,a,(]]reed to %IVE up
hu surgical privileges at the hos-
thalland drop hu lawtuu the
ospital agreed to remove se-
lected documents from Scott's
personnel file and not to releaM
details of Scott't suspension.
Schwelb's order to aeal the
court records and the subse-
quent Mttlmg of the um al-
lowed Scott and the hospital to
avoid the normal consequence of
gpmg to court—that a pnvate
ispute becomes public and may
result m debate, controversy and
SeeCOCm All, Cl |

m Ckurtk pan secret tii-liptrr eultUmul srtifereni. /=

32.
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detailed examination of Ihe issues involved.

Today. Scott. 47. runs his own cardiovas-
cular dime in Ihe District and has privileges
at Montgomery General Hospital in Olney,
where he has performed vascular surgery
since March 1978, Open heart surgery is
no\t,\})erformed at Montgomery General.

hen Mo.ntgomerg eneral conducted a
routine review of Scott's credentials in

1983 and asked Washington Hosgltal Cen-
ter about Scott, it was fold that Scott had
been suspended and had resigned for *per*
sonal reasons* It was not given access to
Ine review committees' files.

The internal documents, reviewed by
The Pott as part of a lengthy examination of
court secrecy in civil lawsuits, provide a
revealing glimpse into the peer*review sys-
tem that hospitals use to police themselves
and their doctors, a process that is confi-
dential. .

_Peer reviews oltcn address highly tech-
nical and sophisticated medical judgments,
about which the doctors involved may dis-
agree. Committees look at medical records,
and may seek independent oRmmns or in-
terview those who handled tne case. The
committees act as fact-fmders and report
their conclusions to hospital authorities,
who then make fnal decisions.

The internal records show Scott's col-
leagues candidly debated and assessed
Scott's performance. 'Entire case was mis-
managed by surgeons* one committee re-
ported in 1981 after reviewing a case in
which a 69-year-old patient “died after
Scott's surgical team allegedly failed to
maintain an adequate blood supply to the
patient during a heart bypasa. Scott has de-
nied mismanaging any cases.

_ That case was examined as part of a rou-
tine audit of all heart surgery deaths at the
hospital during a six-month period in 1980.
The Feb. 12 1981 audit report concluded
that 12 of 26 deaths occurred because of
surgeons' alleged mistakes, mcludmg judg-
mental and technical enors. or failure to
maintain appropriate life support systems.
Scott was singled out for criticism in two
cases . .

Later, a committee concluded in a Seﬁt.
14. 1982 memorandum to Ihe head of the
medical staff: *Dr. Scott's pattern of prac-
tice does not comply with the quidelines for
open heart surgery of the Washington Hot
pital Center. His practice of cardto-vascular
sur?ery has shown al limes questionable
performance and judgment*
~ Scott and hu attorneys declined to be
interviewed for thu article. After his priv-
ileges were suspended « August 1982 he
appeared before two committees asked to
mvesu?ate the matter He submitted a 24
Bage statement, ar which he offered a re-

uttal (a the conclusions that led to hu tut
pension and slrongty objected to the review

process

33.

~ Scott criticised ihe hospital for not exam-
ining the performance of other medical staff
members, sayn:jg their mistakes hid con-
tributed to the death of one of his patients.
Responding to questions about why he de-
cided to operate in some of the cases, he
agreed that the surgery was risky but said
he felt the patients would benefit and that
the risks were known to the patients and
their families. S
~He alleged that the hospital's investiga-
tion violated his {hghts as well as hospital
yrocedures. He said he had no choice but to
ile suit, *a regrettable and distasteful pro-
cess ... nonetheless the only available al-
ternative* _ o .

~ Scott also outlined his views briefly dur-
ing a 1984 deposition in an unrelated court
case. Asked to explain why his privileges
had been suspended, he said, "The reason
was due to a difference of opinion on the
management of two cardiac cases, and dur-
ing the hearing that resulted from that sus-
pension it was apparent to me (hat the med-
ical reasons were not valid for the suspen-
sion and that the hearings had escalated to a
personal level, and during the hearings |
voluntarily rem?_lned my privileges.*

Dr. Harold H. Hawfield. vice president
for medical affairs at Washington Hospital
Center, declined to comment specifically on
the hospital's proceedings, citing the con-
fidential settlement with Scott and the
court's sealing order. .

Referring to Scott's allegations about the
fairneu of the process, he said Scott "had
ample opportunity to respond, ample notice
of the meetings and of his rights ur the mat-
ter* during the investigation that followed
Ihe suspension in August 1982

Hawfield uid some doctors who had re-
viewed Scott's performance were unhappy
with the settlement because it “allowed mm
to leave the hospital* without stronger cor-
rective action, enabling him to ccntmue
practicing elsewhere. . .

Edward J. Krill, Washington Hospital
.Center'slle%s! counsel, uid of the secrecy
involved in both the coun and ti*e hospital’s
review. There's been a balancing of the
public's nght to know. .. ind the privacy of
the process. ... The benefit that is seen it
that physicians will come forward, and
(onhnghtly and confidentially evaluate each
other in avery vigorous way.*

Dr. John J."Lynch, a former president of
(he DC. Medical Society and a current
member of the D.C. Board of Medicine,
wtuch Is.eme* doctors, uid he was troubled
by ihe .oncept of Mating coun caus that
raiM questions about a doctor's perform-
ance. *Lwould worry,* uid Lynch, who it on
the staff at Washington Hosh)lta[ Center.
*What is the gravnr of a case that it Mtled’
Is it something that ought to be looked at us
renewing somebody™* hcenuf.... There's
no way of knowmg. rfit's Mated *
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‘Profound Concern* Surface*

“The dispute hetween Scott snd Ihe hos-
pitil has its origins in (he February 1981
audit of 26 heart surgery deaths at the hos-
pital, the first time the records show that
questions were raised about Scott't per-
formance. The study, conducted by three
departments at the hospital, concluded that
doctors' errors were “a predominating fac-
tor* in 12 deaths and recommended that the
hospital more closely monitor the mortality
rates of patients under treatment by us
heart sur?eons.
_ Two of the 12 cases-were Scott's and
involved guestlo_ns about whether lhe pa-
tients had received an adequate flow of
blood during heart bypass surgery. The re-
ﬁort cited “profound concern* about Scott’s
andling of the cases. .

One patient was Helen Taliaferro. 9.
who died Aug. 20. 1980. *Dr. Scott was
informed of the situation during entire
case.* the report said. ‘Entire case wis mis-
managed by surgeons * _

The second patient was Willard Jackson.
78, who died Aug. 26. 1980. In this case, a
major artery near the heart was punctured
durln? a bypass. ‘Bleeding was not ade-
%uatey stopped.* the report concluded.

cott was assisted in this operation b% an-
other doctor. ‘Between the two of them,
ca_lae was very mismanaged,” the report
uid.

_The recoids do not reflect Scott's spe-
cific response to the allegations against him
in these two cases. .

Then, in May 1981 came complaints
from medical staff members that Scott had
prepared a J)atlent for surgery, ordered her
placed under anesthesia, then had her
awakened 45 minutes later without oper-
ating to that he could perform emergency
surgery on another patient. Other doctors
were available to handle the emergency.
according to minutes of a June 18 1981,
meeting of an ad hoc committee reviewing
the incident. o o

Anesthesia contains life-threatening risks
for a patient that are separate Irom the sur-
gery Itaelf. One doctor at the meeting com-
mented that *m all of his yean of practice
he had never seen a surgeon leave a patient
dunng anesthesia, and he brought up lhe
question of possible abandonment of the
patient* according to the minutes. Had
such abandonment occurred, it would have
been a violation of medial ethics.

Scott appeared before the committee on
June 24. He uid he did not order the anes-
thesia and discovered it had been adminis-
tered only when be a me to the operating
room to check on the patient. He said the
emergency patient was in more critical con-
dition and that he Had uv *d the man's life.

OnJuly 17. Scott was reprimanded about
thu case by Dr. William J. Fouty. the head
of the department of surgergy. Adopting
the language of the committee’s recommen-

dation. FoutK wrote Scott of *the profound
concern of the Department of General Sur-
gery with re?ard_ to the serious nature of
errors in protessional gud ment and infrac-
tions of prevailing standards of medical
practice and operating room policy*
Then, in 1982 came the reviews ihit
eventually led to Scott’s suspension of priv-
ileges in open heart surgery and his lawsuit.
The reviews were conducted without
Scott's knowledge, which is Ihe hospital's

The First review began ui April, when
Fouty asked the chief of cardiac turgery.
Dr. Jorge Garcia, to _mvestlgate the deaths
of two of Scott's patients after heart oper-
ations.

Garcia convened a Five-member commit-
tee. It first looked into the April 7 death of
Charles Kidd. 64. Committee members de-
bated whether the operation should have
been done, given Kidd's severe heart dis-
ease and a six-month life expectancy. A rou-
tine pathology report uid Kidd died from
bleeding ina major artery, which apparently
began after the surgerP/. _

cott't technique also became a subject
of the committee’s deliberations. Scott used
an artiFicial heart valve that was too Urge
and then implanted it “at a strikingly abnor-
mal angle,* according to the pathology re-
Port by Dr. William_C. Roberts, a top pa-
hologist at the National Heart, Lung and

Blood™ Institute, one of the National Insti-
tutes of Health in Bethesdi. _

Scott, in his 24-page statement, uid the
bleeding that caused Kidd's death was (he
result of mistakes by other medical staff
members. He uid he implanted the correct
heart valve and had positioned it properl?/.
He described the operation as ‘extremely
high risk* because of Kidd's deteriorating
heart condition, but uid Kidd and his family
were fully aware of the risks.

_On April 22. Richard Fortkiewicx. 60
died of complications after Scott performe
a bypau operation. Garcia's committee con-
cluded on May 20 that Fortkiewics was a
good undidate for tur?ery but that the op-
eration had taken too fong. The committee
also questioned why Scott had completed
only two of the three grafts needed to hy-
pau.packages. The report uid, *In all
probability the death was reUted to the pro-
cedure*

Scott, in his statement, suggested that
other surgical staff members were at fault
in the death for their inept handling of a
atheter, ausing compilations dunng sur-
gery. He also cited their ‘ma(s)*propnat_e* use
of certain drugs snd "bcUted* resuscitative
efforts, _ o

As Garcia's committee was reviewing
these two uses, a third patient of Scott’s
died after surgery. Fouty isked the hesd of
vtscuUr sur%ery. Dr. NichoUs P.O. Smyth,
to examine'the matter. _

Smyth reported that Walter H. Fields.
77. died of a stroke after Scott conducted
two operations to improve the blood flow in
Field*" partially obstructed carotid srtenes,
Ehe major vessel* that tuppfy blood to the

am.

Fields had ‘tncer. and Smyth questioned
whether the swtfery was nccesury or ufe.
suggesting that the stroke may have been
a used by the operations. A sur%l_cal resi-
dent. Dr. Frederick Finrlli. had objected to
the surgery and had refused to *scnib* tor
the first operation, according to Smyth's
report.
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When Ihe itroke occurred, mother doc-
tor telephoned Scott md urged him to op-
erate immediately to reverse the stroke's
effects. Scott, who was outside the hospital,
said tuch an operation waa ill-advised so
toon after the stroke. He did not come to
the hospital to examine the patient. Fields
went into a coma and died three days later.

.Smyth uid in his report that he believed
Fields" treatment wa* “inadequate* from
the outset, including ‘the pre-operative
work-up. the indications for the surgery,
the t|m|ng of the turgery, and the manage-
ment of the post-operative complications.

Scott uid in hit statement that the op-
erations were neceturi/ aid that the itroke
was caused .bL/ other factors. The patient
knew the risks of the surgery and had
agreed. Scott uid. . .

Members of three of the five patients'
families, contacted recently, uid they were
not told of the 1981 audit or (he subsequent
reviews, which are normally conducted in
confidence. . y

On Aug. 18 1982 the hospital notified
Scott that it was suspending his privileges
to perform open heart surgery. A letter to
Scott uid the decision was based on a ‘pre-
liminary review’ of the Fields, Kidd and
Fortkiewicx cases. The next dsy, the hos-
pital appointed a fact-finding committee of
the Department of Surgery to conduct a
full-scale investigation.

Acting to Etnurt Privacy

~ OnAug. 25. Scott went to Supenor Court
in hopes of stopping the investigation. One
of Scott's attorneys, Jacob Stein, met with
the hospital's attorney at the time, George
Hart, and Hart uid the two aides agreed to
aik for the case to be sealed. * VIOUS!%/
both parties agreed that they were bot

well served by having it under seal* uid
Hart, who now lives in Buffalo.

~ At a closed hearing. Judge Schwelb re-
jected Scott's request for immediate action
on the hospital's review, rulm? that the in-
vestigation could continue while the lawsuit
was progressing. Hart uid.

Schwelb did agree, however, to seal the
records in the case. *He listened very care-
fully and posed a number of questions,*
Hsrt uid. *He was concerned about the
public’s nght to know *

Schwelb. who it now on (he D.C. Court of
Appeals, declined to comment. It could not
be learned how much Schwelb knew about
the dispute between Scott and the hospital
when hie sealed the records
~ Two weeks later, the ad hoc committee
interviewed Scott and hit ptrtner tn several
of the operations and received lhe 24-page
statement. which rebuked the hospital for
failing to notify Scott o« th* revsewi of the
Kidd. Fields and Fortloewc* cases before
suspending him.

~ On Sept. 14.the committee reported that
it had examined the records in the three
deaths—as well as the Taliaferro and Jack-
son cases—and had looked at the mortality
rate of Scott'i 49 open-heart.tur?ery pa-
tients from 19*9 to 1982 Six of Scott's

atients had died, or a rate of 12 percent.

ospital guidelines called for open-heart
surgeons to have a rate of lest than 7 per-
cent.

The committee criticised Scott'i judg-
ment and performance in a letter to Dr.
Nelville K. ConnoII%/, head of the medical
and dental staffs. The matter was then re-
ferred to one of the hospital's highest-rank-
ing committees, the Standards of Profes-
sional Conduct Committee, headed by Dr.
David Morowitx. S

On Oct. 25, after another interview with
Scott, the committee uid Scott, while tech-
nically capable, was 'not eqmeed to make
preoperative and intraoperative decisions
relative to performing" heart surgery with-
out “the strictest* supervision. .

_After the hospital took the matter to its
highest committee, the Appellate Review
Board. Scott's attorneys and the hospital's
attorneys reached a confidential settlement
of the pend|n% lawsuit and the hospital’s
investigation. On Nov. 12 1982 the two
sides asked the court to dismiss ihe case. In
a routine action. Judge Frederick Weisberg
signed the order. The seal remained intact.

In 1983, when Montgomery General
Hospital began a routine review of Scott's
privileges to conduct vascular surgery
there, it sent s letter to Washington Hos-
pital Center. .

*it has come to (our) attention that there
was some question regarding Dr. Richard
N. Scott at your institution.* uid the April
111983 letter. *1t ould be most helpful
in our deliberations if you could shed some
light on this issue.*

Hawfield replied in a two-paragraph let-
ter that Scott had been reprimanded in a
July 1981 case and that his privileges had
been suspended in August 1982 His Apnl
19]etter also uid. ‘Dunng the hearing pro-
cedures [that followed the] suspension, Dr.
Scott resigned from (he Medial and DenM
Staff of the Washington Hospital Centei f*r
personal reasons*. . .

Montgomery General was told that it
could not have acceu to the records of the
review committees; according to Dr. John
N. Delshay. Montg%mery General's chair-
man of sur?ery. ALl | know is (we) were
told that only some materul would be avail-
able for review. All matters would not be *
Delahay uid. After obtamm? Scott’s per-
mission, Dtlahay uid. several doctors (rom
Montgomery General examined medial
charts of tome of Scott'i patients.

Based on this limited review. Montgom-
ery General renewed Scott'i privileges

SUffwnltr Sum* Okic $ni itaff rtm ttktr
Mv/um u tiiu (M/nkumd u u refri
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Case Number Only Trace of Suit Involving Surgeon’s Performance

THE DISPUTE OVER DR. SCOTT

"What It tht f ravlty of a cast that
It saaladf, .. Thera's no way of
knowing. If it"s saalad."

— Dr. John J. Lynch, a member of th*
D.C. Board of Madicint that lictntet

doctors, who says h« is troublad b}/ th«
concept of sealing court cases that raise
questions about a doctor's performance

Scott “had ample opportunity to
respond, ample notice of... hit
rights In the matter..."

~— Dr. Harold H, Hawfield. vice
president for medical affairs. Wathington
Hospital Center, referring to Scott's
allegations about fairness of the
disciplinary process

LYNCH HAWFIELD

Helen Taliaferro, 69, died In 19t0  Willard Jackson. 7S. also died after ~ Waiter H, Fields, 77, died of a

after heart bypass surger¥. A bypass surger;{] In 1910. A hospital  stroke after Scott conducted two

hospital report cited ‘Pro ound report caltod the ceee "very operations to Improve blood flow In

concern™ about Scott’ mismanaged.” The records’do net  srteriet that supply the brain.

p ‘formance and sard that the reflect Scott's sFecn‘Jc response to  Questions were raised as to

‘entire case was mismanaged by the allegations In this caaa etthar, ~ whether the surgery was necessary

surgeons.” Records do net reflect  but Ina 24-page statement, he or safe, Scott's statement sold the

Sco('zt's specific response to the objected strongly to the operations were necessary and tha
Ii allegations, but he ﬁas denied conclusions of hospital rovtaw risks ef the surgery were known to

mismanaging any caete. committees. the patients and their families.



BY COURT-IMPCSED

About This Series

On Sunday. The Wathington Pott
began a tenet of articles examining the
burgepmn?1 ute of court secrecy in dvil
lawsuits; the first article reported how
General Motors Corp. has used these
procedures and avoided a public debate
about the safety of its automobile fuel
tanks. .

Monday's article looked at secrecy
procedures in Washington area courts
and how judges often ask few questions
in sealing uses. More than 200 lawsuits
have been sealed from public view,
many of which deal with guestlons of
public policy or safety. Hundreds of oth-
er lawsuits have been settled with con-
fidential agreements that prevent dis-
cussion of what was learned in the use.

Yesterday’s story examined how
McNeil Pharmxceutiul, a major subsid-
iary of Johnson « Johnson, used court
secrecy snd avoided a public debate
about whelhet the company withheld
cntiul information from the medical
community before it recalled its pain-
killuig drug Zomax.
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LEGISLATION TO LINMIT
PROTECTIVE ORDERS:
AN INVASTON OF PRIVACY

It will be understood IIml if, in the opinion of llie trialjudpe, it is or should become
necessary to revealthe secrets titothers, il will rest in Ihejudpe's discretion todetermine

whether, to whom, and under what precautions, the revelation slutuld be made.

— Justice Oliver Wendell Holmes 11*17)/1

INTRODUCTION

Lawyers who represent plainiills in civil lawsuits
are actively pursuing an agenda to restrict or even
eliminate the ability of judges in this country to
issue protective orders. Protective orders are is-
sued by courts lo protect confidential or propriety
information, or to protect parties from undue bur-
den or embarrassment. Protective orders often
cover documents and information exchanged dur-
ing the initial stages ofa lawsuit to help each
party investigate the case, but may not necessar-
ily pertain to documents or information presented
at trial. Plaintiffs' lawyers allege that courts are
issuing protective orders with increasing frequency
inorderto keep secret vital information concerning
dangerous products and practices, thus endanger-
ing the public. This allegation has helped the
plaintiffs" bar find strong allies on this issue from
consumcrists and the media. Replacing the legal
term “protective orders™ with theemotionally vola-
tileanci misleading ntoniker “secrecy agreements."
these allies have worked together to introduce
legislation and propose rule changes to bar “se-
crecy agreements’ from the courts.

But protective orders — the so-called “secrecy
agreements” — aie what help make the current
U.S. civil justice system work. The civil justice
system is often criticized for being too cumber-
some and for taking too long to resolve disputes, it
would be far worse without protective orders.

March. 1332

THE DISCOVERY PROCESS

Most state courts have modeled their rules of civil
procedure after the Federal Rules of Civil Proce-
dure used by the federal court system. Under these
rules, thecomplaint which initiates the lawsuit may
be drafted so broadly that neither party knows the
precise grounds for the lawsuit, or indeed whether
grounds for a lawsuit actually exist. The parlies
learn the facts of the case, and narrow the focus of
the lawsuit, through the discovery process.

Because the purpose for discovery is to gather
information, the discovery processcan have a very
wide scope. Rule 26(b) of the Federal Rules of
Civil Procedure provides that the litigants may
obtain from parties and nonparties alike, not only
inhumation relevant to the lawsuit, but also infor-
mation which "appears reasonably calculated to
lead to the discovery of admissible evidence.”
Rule 26(b) allows a party to ask for almost any
type of information based on the argument that the
requested information may help the party discov er
something that would be admissible at trial. Under
this rule, any person./2 even one completely
uninvolved with the lawsuit, may be required to
turn over a broad range of material, including
private or proprietary information. For example,
inalawsuitatising outofan accident, acourt ruled
that a new spaper must give a plaintiffcopies of the
paper’'s unpublished photographs of an accident
scene./J
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The design ol the current I Initod Stales civil justice
system requires that parlies he given witle latitude
in the discovery process. |lie wide scope of this
discovery process is tempered hy the discretion of
the judge to issue protective orders. Uule 26(c) ol
the Federal Rules of (*i\il Procedure grants the
judge authority to issue protective orders at the
request of the petson asked to provide information,
to protect himoi liei from “annoyance, embairass-
ment. oppression, or undue burden or expense.”

Without protective orders, people with private
orﬁroprietary information to protect would
fi*ht vigorously through every available av-
enue apainst every discovery request. The
protracted satellite litigation that would result
would have a devastating impact upon the
already overhurdenedjudicial system.

Protective orders exist to encourage people, from
whom documents and information are requested,
to provide documents that they, because of privacy
or proprietary reasons, would otherwise he reluc-
tant to give up. In fact, toensure the free exchange
of information during discovery, parties will often
agree that sensitive information shall be subject to
a protective order. Without protective orders,
people with private or proprietary information to
protect would light vigorously through every
available avenue against every discovery request.
The protracted satellite litigation that would result
would have a devastating impact upon the already
overburdened judicial system.

Courts have been issuing protective orders at least
since the Federal Rules of Civil Procedure ex-
panded the parties* right to obtain, or “discover."
information in preparation for trial of a lawsuit.
For more than forty years courts have consistently
required the person asking fora protective order to
prove that there is a good reason for Ihe protective
order.

Rule 26(c) does not permit the judge to issue
protective orders on a whim. Rule 26(c) requires

IVIC ICXCHAN(JIC COUNCIL

the person requesting a protective order to show
that "good cause" exists lor the issuance of such an
order. Thus. Ride 26(c) creates a proper and
proven balance between lhe competing interests ol
the litigants to gain access to sensitive but impor-
tant information in then opponents’ possession,
and the interest of the person holding the informa-
tion to protect private or pi ipriclary information
from unauthorized disclosure and dissemination,Al

Courts throughout the country have addressed the
typesofinformation winch parlies can force others
to provide. The Federal Food and Drug Admin-
istration has established a system iu which drug
manufacturers receive reports from doctors about
potential patient reactions to drugs, to enable drug
manufacturers to identify rare or unanticipated
reactions. To encourage doctors to report. I1DA
maintains that the individual reports are confiden-
tial and may not be disclosed. A couit has been
asked to decide whether the names of reporting
doctors, aswell as information about their patients,
should be provided to individuals suing the drug
manufacturer and thereby made available to any
other plaintiffs attorney./5

In the ground-breaking ease involving court-or-
dered limits on release of information provided
during discovery, the U.S. Supreme Court ruled
that a religious group's membership and contribu-
tion lists, provided to a newspaper in the course of
a civil suit, were not public information that the
newspapercould publish./6 In many lawsuits, the
plaintiffs medical records, and even the medical
records of members of the plaintiffs immediate
family, are provided to the defendants./? This
information may be of interest to the public and the
media if the plaintiff is a well-known individual,
such as a professional athlete, movie star, or poli-
tician. which leads the plaintiffto ask fora protec-
tive order limiting its distribution.

Another type of circumstance would be criminal
investigations. For example, a court refused to
allow a person convicted of tampering with over-
the-counter drugs to receive reports of state and
federal investigations of tampering ineidents./8

The Stare Factor: An invavion of P m'itcy
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Al LA S PRO ILt 11VL
ORDERS CAMPAIGN

ATLA's Purpose

At its annual meeting in 19)X’). the Association of
Trial Lawyers of America (ATLA) launched a
national campaign to severely limit the use of
protective orders./*) ATLA's artful campaign is
depicted as a hattle between good and evil, The
plaintiffs” bar. consumer groups and the media
have cast themselves as the "good guys.” looking
after Ibe hapless publicwhom Iheevil corporations
are victimizing by purposefully hiding "public
hazards” from the public eye. Although this is an
attractive representation, and one that captures
wide sympathy, it is not true.

It is not the responsibility of the plaintiffs’ bar to
police the community to ensure public health and
safety. That is the function of government agen-
cies. IfATLA was truly concerned for the public
welfare, it would report information it believes
indicatesapublic hazard to theappropriate govern-
inent agency for regulatory action, rather than
attacking the product or practice on aease-by-casc
basis.

Since it is in the plaintiffs'counsel's host
interest to obtain as manyjudgments as he
can inthe leastamountoftime,andsincethe
discovery process is Ihe most time-consum-
ing aspect oj litigation, the ATIA -sponsored
legislation would he afinancial boon to the
plaintiffs lawyer.

The truth underlying ATLA’s campaign is that
legislation restricting the use of protective orders
would financially benefit ATLA’s members. The
plaintiffs’ bar works almost exclusively on eontin-
geney fees, where the plaintiff’s law yer receives a
percentage of his client’s award. Since it is in the
plaintiffs* counsel's best interest to obtain as
many judgments as be can in the least amount of
time, and since the discovery process is the most
time-consuming aspect of litigation, the ATLA-

March, |W2

sponsored legislation would he a financial boon to
the plaintiff's lawyer. This i:: one of the reasons
plaintiffs’ attorneys spend money to advertise for
clients suffering from the same alleged injury or
tocontaci people injured ina mass disaster, such as
an airplane crash. The race to the courthouse to
represent large numbers of clients is illustrated in
the upsurge of filings alleging injury from L-
tryptophan, and the battle over whether silicone
gel breast implant cases will be tried as individual
cases oras class actions, and which attorneys will
control the litigation. The legislation proposed by
ATLA would remove ‘he obstacle that impedes
lawyers from using the information obtained
through discovery in one case in subsequent simi-
lar cases,

lu addition, the ATLA-sponsored legislation would
assist its members inanother area of their practice:
sales of litigation kits. ATLA advertises “The
ATLA Exchange” where, for a fee, ATLA will
find attorneys with similar cases against the same
or similar defendants./10 An attorney who has
packaged the information and documents obtained
ina case can receive a large fee asan "advisor" to
attorneys involved in similar lawsuits nationwide,
The protective order legislation would remove the
obstacles that limit the sale of litigation kits. It

would also encourage a proliferation of copycat
,Juwsuils throughout jhe counlr>.

jj,ejsjutlonalCampaign

jn Sprjng 19S89. Virginia became the first state to
enactprotective order legislation./11 The Virginia
statute allows access to documents covered by a
previous protective order if the paity requesting
accessagreestobebound by thetermsoftheorder,
Soon after the enactment of the Virginia bill, idea*
tical bills began appearing inother states. ATLA’s
motivations were easily discernible from these
subsequent bills, and the bills were easily defeated,
The ATLA campaign then underwent a inetamor*
phosis.

In Spring ™)*)(). Florida enacted a hi LLthat went into
effect on July 1. 19*)1./12 The Florida statute

5
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prohibits protective orders that have the purpose or
effect ofconcealing a public hazard or information
which "nitty he useful lo members of the public in
protecting themselves from injury which may re-
sult from a public hazard."

Hie Florida legislation proved to he a brilliant
strategy. ATLA gained allies from the consumer
groups and the media. Protective orders were
dubbed "secrecy agreements " In 199 I. protective
order legislation, mostly “public hazard" hills
similar to Florida's, was introduced in twenty-
seven states. All were defeated, hut some only
after hard-fought legislative battles, and one altera
governor's veto. A similar battle is underway
during the 1992 legislative session.

THE DELETERIOUS EFFECT OF
LEGISLATION TO LIMIT
PROTECTIVE ORDERS

Noted Harvard University Law Professor Arthur
Miller highlighted an important aspect of legisla-
tion limiting protective orders when he stated be-
fore the United Stales Congress:

A legal system that does not recognize the
right to keep private matters private would
he..dikely to lead to deleterious conse-
quences—the evil ofan Onvellian society
where hig brotherknowsall. Although that
might not he the result the proponents of
public access have in mind, unfettered
authoritytocollectanddisseminateprivate
information through the judicial process
can. without doubt, lead to that tmil 13

Professor Miller went on \>explain that the U.S.
legal system recognizes a limited public right of
accesstoinformation used in the courts to allow the
public to monitor the functioning ol our judicial
system, but this limited right does not extend to
access to private information about private indi-
\iduals or organizations involved in civil litiga-
tion. Professor Miller’s statement goe- to the heart
of the protective order controversy

Discovery proceedings are distinct from trials, but
protective order legislation, particularly "public
hazard™ bills, fails to recognize this distinction.
"Public hazard™ bills would prohibit the court from
issuing protective orders to prevent public access
to any information relating to a “public hazard."”
This prohibition would apply to all documents,
including documents given to either party during
Ihe investigative phase of the law suit and settle-
ment agreements, as well as court records.

Often information exchanged during discovery is
fragmentary, and. taken out of context, can be
misleading. Evidence admitted at trial isgoverned
by strict rules that require the evidence to be both
relevant and reliable. Ifajudge refuses to admit
evidence at trial, it is because the court finds the
information irrelevant to the issue indispute, unre-
liable. or repetitive of information already pre-
sented. Much of the information exchanged dur-
ing discovery fits into the "unreliable™ category.
Vet. thisis precisely the information that the propo-
nents of“public hazard" bills want disseminated to
the public.

Further, in these bills the term "public hazard™ is
so broadly defined that the mere allegation that a
product has caused injury would be sufficient to
bring the product within the definition. Incriminal
law. this would be the equivalent of holding the
accused guilty until proven innocent. Neverthe-
less. proponents of "public hazard” bills would
have the public belies *that allegations of harm,
coupled with the fragmentary pieces of informa-
tion exchanged during discovery, provide suffi-
cient proof that a public hazard exists.

Proponentsof "public hazard" bills portray them-
selves as the defendersof public health and safety.
They are wrong. It is the function ol the govern-
ment agencies to prevent products and practices
from harming the public. Further, pioponents ol
“public hazard" bills believe they should be the
onestodecide what information exchanged during
litigation should I*o disseminated to the public.
However, society has given judges the duty to
make that decision.

flic Stak* Ijetm  /imiwon WPn\tu \
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The judge* is Ilie only impartial participant in the
litigation, and he or she is in the best position to
determine whether information relating to public
health and safety isbeing hidden under the guise of
aprotective order. Ifthejudge subsequently learns
that the information subject to a protective order
indicates that a danger to the public exists, the
judge can modify the protective order and release
the information to the public. As Justice Holmes
stated earlier in this century.

il judyte wlia tries this ease will know
the seereis. anti if in his opinion and dis-
cretion it should he advisable and neces-
sary to lake in others, nothing shall pre-
vent his doinyeso./14

Over the years that it has taken to develop our
current civil justice system, courts have learned to
balance the competing interests of adverse parties
in litigation. Undercurrent law. thejudge has the
discretion to weigh all the competing factorsand to
act in the public's best interest. It is a system that
works, and it is a system that should be retained.

Oooo

This edition of The State Tactor was written under
the auspices ofthe ALEC Civil Justice Task Force,
and edited h% Matthew llordonaro, Legislative
Director of the Civil Justice Task Force. For
further information, call 12021 S47-JM6.
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