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overturned the contrary judgments of Florida courts in favor of the
victim, BJF.

The Court engaged in a highly fact-specific, detailed explanation of
exactly what happened in that case. One came to know the inner
workings of the sheriffs office, the activities of the reporter in
question, and how that story ultimately went to press.

Justice Thurgood Marshall, speaking for the Court, emphasized the
contextual nature of each case. Throughout the opinion the Court
treaded ever so lightly, stressing at each turn the sensitivity of this

enterprise.

That case strongly suggests to me that the mood of the Court as a
whole is very strongly pro privacy. Quite apart from the agonized tone
of Justice Marshall’s opinion, the nature of Justice Scalia’s concurring
opinion and the impassioned dissent by Justice White suggest as much.

We can also see this pro-privacy bent in the Reporters’ Committee
FOIA cast, a case in which | was more than mildly interested because
I had served on the panel of the court of appeals that adjudicated it.
| joined the initial panel opinion that permitted CBS to obtain access
unucr FOIA to FBI rap sheets on four individuals of a family in
Pennsylvania.

Then, on re-hearing, | dissented from my colleagues’ determination
that we had been right in the first instance. The case went up to the
Supreme Court, which then spoke with remarkable unanimity. The
Court held that the rap sheet would not be made available to CBS
under FOLA.

But the Court did not embrace the balancing test that | had tentatively
- and in a primitive fashion - offered in my dissenting opinion at the
court of appeals level. Rather, the Court said in this instance, unlike
what it was destined to do in the Florida star case, in effect as follows:

"We’re not going to go on a case-by-case, highly contextual, highly fact-
specific basis. We want a bright line. We are going to hold that a third
party’s - Bob Shakne of CBS - request for law enforcement records
or information about a private citizen, not a public official, not a
public figure, can reasonably, presumptively be expected to invade that
individual’s privacy."

And when the request seeks no official information about a
government agency or the operations of the government itself, but
information that the government is storing, then the invasion of privacy
is - in the Court’s view - unwarranted.
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At the same time that we see this pro-privacy bent in the Court’s
jurisprudence, it would be wrong to assume that in this sensitive arena
the Court is monolithically on a pro-privacy bent. The decisior just a
month ago in the Florida grand jury case makes that countervailing
point rather nicely.

A reporter for a local newspaper in Florida, the charlotte Herald News,
wrote a series of articles about possible corruption in the shcr.ffs
department and the state attorney’s office. The reporter was then
called, and in fact did testify, before a grand jury.

Once the grand jury’s investigation came to an end, the reporter was
interested in making public the information that he had shared with
the grand jury. The Court, faced with a Florida statute that forbade
precisely that, said that there really is no legitimate governmental
interest, in the face of powerful First Amendment pro-disclosure
values, to suppress the statements of witnesses who had once appeared
before the grand jury in a now-completed investigation.

At the same time, the Court was unanimous not only in vindicating this
First Amendment interest on the part of the press, but of paying
homage to, in the Court’s own words, "the tradition of secrecy
surrounding grand jury proceedings.” The Court did not go out of its
way in this respect, but it also did not avoid saying very kind words
about the tradition of secrecy.

In fact, the secrecy of the grand jury proceedings was viewed by all
nine Justices as important to safeguarding a number of powerful
interests that weighed heavily on the scales, including the interests of
persons who have been accused of wrongdoing, but who are

exonerated by the grand jury.

What all this portends, | believe, is that the Supreme Court is
increasingly concerned about private citizens being caught up in the
web of the information-rich, super-glasnost society and losing the
ancient right ~ so valued in Western civilization - to be left alone.

In fact it was in the Florida Star case that the Court declined to accept
the invitation to hold broadly that truthful publications may never be
punished consistently with the First Amendment. The Coun observed
in rather elegant terms, in Justice Marshall’s felicitous turn of phrase,
that "the future may bring forth scenarios which prudence counsels not

be resolved anticipatorily."”
The Coun cited, in so eschewing this broad, bright-line rule, the

distinctly non-privacy case of Near v. Minnesota and the hypothetical
in that ancient case of prohibiting the publication of the movement of
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troops in time of war. In a nutshell, the Court is unanimously sensitive
to privacy interests even when weighed in the First Amendment-
balance context.

That should come as no surprise. The powerful conflicting interests at
stake in the publication-rights versus privacy-interests arena leave little
room for sweeping absolutes. At least in the confines of a courtroom
and a conference room, where judges come together to discuss and to
deliberate, broad generalities that may move individuals toward one
point on the spectrum or another have a way of yielding to the
complexity and the anguish of individual cases.

The Supreme Court’s anguish in Florida Star about BJF and the horror
that had befallen her can be seen in the very manner in which the
Court saw fit to entitle the case - The Florida Mar v. BJ.F. Acting
almost like the nation’s schoolmaster, the Court pointedly noted,
almost proudly, that it was using BJ.F.’s initials, rather than her name.
It was a teaching gesture by the schoolmaster.

This is a Court where, after all, people like Roe, Doe, and, once upon
a time, Poe, are frequent litigants.

It is noteworthy that such a landmark in the privacy field remains that
much-discussed and, in many quarters (perhaps these), much-maligned
article by Warren and Brandeis a hundred years ago on privacy, the
ancient right in Western tradition to be left alone.

That article is far from being the definitive word on the subject and on
legal doctrine. But it does, a hundred years after its publication,
remain a touchstone for the Court’s analysis. It was invoked by Justice
Stevens for the unified Court in the Reporters® Committee case, and it
found its way, through quoting from that unsettling case, Time Inc. v.
Hill, into Justice White’s dissent in the Florida Star case.

It may well be that serious re-thinking is and will continue to be
underway in this challenging arena of First Amendment ferment. We
remain committed to  the Times v. Sullivan spirit of robust and
uninhibited debate in an open society, andthuswe are deeply
suspicious - both as a people and as a legal system - of legal actions
that sound in the nature of actions of seditious libel.

We remain deeply suspicious of anything that smacks of the Alien and
Sedition laws. But at the same time, we remain, as a people and thus
in our law, deeply concerned about basic human-dignity interests that
undcrgird the entire edifice of our Constitution.
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Mr. Miller®s twin sons were severely injured in a 1988 head-on collision
while wearing rear seat lap belts in a Ford Escort. One died, the other is
paraplegic.

The Millers were asked to keep the amount of their settlement with Ford
confidential. They agreed todo so ifFord would alert itscustomers to the
need for using rear seat shoulder harnesses, and provide the harnesses
through dealers at a reasonable cost. Ford refused, so the $6 million
settlement was not kept secret.

Our new 1986 Ford Escort was equipped with front-seat lap
belt/shoulder harness combination restraints, and rear seat iap belts
when we purchased it. On November 13, 1988, we were struck head-
on by a driver who had crossed the center-line of a road in our home
town of Carlsbad, California. The front end of our car was virtually
demolished. My wife and | suffered broken bones and bruises, but
were saved from more serious injuries by our shoulder harnesses, even
though we were in the front of the car, where most of the damage
occurred. However, our 11-year-old twin sons, James and Richard,
secured only by rear lap belts, both sustained broken spines, and James
had a cervical injury. James died, and Richard was left a paraplegic.

We sued Ford for not providing shoulder harnesses for the rear seats.
Ford offered to settle our case if we would agree to keep the amount
of compensation a secret.

We told Ford that we would agree to such a request only if Ford
would send a letter to every existing pre-1990 Ford Escort and Mercury
Lynx owner, advising them of what Ford had known for 20 years: that
properly installed 3-point shoulder harnesses clearly protect passengers
better than lap belts alone. Our attorney obtained an internal Ford
document which said that. We also asked Ford to make kits available
to dealers to install shoulder belts, for a reasonable cost, in the anchor
points which are already required by law in all post-1972 automobiles.
We asked for that because we found that Ford dealers did not hale
the parts needed to install shoulder belts for rear seats. They cost an
extra $12 per belt when installed at the factory. (European Escorts are
required by law to have shoulder harnesses installed before sale.)

Ford refused to agree to those conditions. We felt then, and still do,
that for us to agree to keep quiet would place us in complicity with
Ford’s own 20-year silence on this subject. Only by opening this
subject to public discussion would we be making a contribution to
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safety, so that other families will not lose their children, or sec them
severely injured and permanently disabled, as we have.

Therefore, we refused to accept any secrecy and the case settled

Inly by opening this subject to without it.

ublic discussion would we be

mtaking a contribution to safety, so We are speaking out about this now because the public has to know

tat other families wilt not lose .

te'tr children, or see them severely two thlngs:

tjured and permanently disabled,

s we have. 1 The public should know that rear seat lap belts do not

_ provide necessary protection in certain circumstances.

James Miller, Father of Our family’s present condition shows how devastating

Accident Victims the injuries can be.

2. The public should know that, although Ford never
admitted that its seat belt design was defective, it
eventually treated our case as if a defect had been
proved in court. Ford paid an amount of money that
will support our handicapped son for the rest of his life.

The public would not know these things unless we spoke out.
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On September 11,1981,1was driving my CJ-5 Jeep in a line of traffic,
travelling at about 30 mph. A car directly ahead of me stopped short,
and | swerved to avoid it. The maneuver | made is routine in traffic
situations, and everybody does it from time to t;me. | also assumed
that a Jeep could handle an easy maneuver like that. It wasn’t until
1985 that | learned that American Motors had known, since at least
July 1979, that its CJ-type vehicles would roll over more easily than
regular cars.

My car did roll over, and | was thrown out of it. There was only about
$1200 in damage to my car, but | suffered a spinal cord injury, and
now need braces and crutches to walk. Only through long, painful
rehabilitation was | able »0 avoid permanent confinement to a
wheelchair. Before | was injured | worked as an electrician. Now |
am completely unable to earn a living doing the only kind of work |
am trained to do.

| sued American Motors in 1982. After about two years of
investigation and discovery, American Motors offered to settle my case
two weeks before trial, if I would agree to keep the amount of
compensation secret.

Since 1988, | have been a volunteer at the National Rehabilitation
Hospital. | volunteer one day a week in the occupational therapy
department. | help the therapists with spinal cord injury victims like
myself, encouraging patients not to give up hope and to try to get out
of their wheelchairs.

To me, my case means | beat the giant that hurt me. Being involved
in the case was extremely hard on my family and me. | really want to
show, in public, what American Motors did wrong. For me not to talk
about compensation means no one will know just how serious my case
was, even from American Motors’ perspective. | have a family to
support, and that’s why | agreed. There was also a lot of pressure
from American Motors to agree to secrecy. I’'ve done my best to put
the incident behind me and move ahead with my life, but the secrecy
part of it sull grates on me.
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My name is Frederick Barbee, and | believe that secrecy, of the kind
you’re talking about in this conference today, killed my wife.

My wife, Carol, had a Bjork/Shiley artificial heart valve implanted in
May 1982. About six years later, she collapsed after doing some yard
work. She said she was having trouble breathing and that she thought
she was having a heart attack, or that something might be wrong with
her replacement valve. Until that time, we had never heard that
Bjork/Shiiey artificial heart valves would break.

I took Carol to the closest hospital where, despite emergency room
care, she went into cardiac arrest. She was then rushed by ambulance
to a hospital in Duluth, an hour away. She had open heart surgery in
Duluth to replace the valve. By the end of that surgery, she had
suffered so much oxygen deprivation that she slipped into clinical
death. After all of the heroic efforts to save her life, she died about
48 hours after the first symptoms appeared.

| later discovered several things about her type of heart valve. |
learned that dozens of other valves had fractured over a period of
years before Carol’s broke, including a number of them before hers
was even implanted. | learned that Shiley, the company that made
them, had not provided any information about the problem to patients
who had the valves. | learned that the symptoms of a broken valve are
like those for a heart attack, and that most of the people whose valves
fractured died as a result. | learned that many of their families had
filed lawsuits against Shiley, Inc., the manufacturer, and its parent
company, Pfizer, Inc. | learned that documents and information
obtained in those lawsuits were never made public because of
agreements or court orders which kept the information secret. 1
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learned that Shiley had negotiated settlements in those cases that
required the victims to keep their settlements confidential.

| read newspapers and watch television. If | had ever heard anything
about this problem in the news | would have taken my wife back to the
doctor to see what should be done about it. Even If she didn’t have
the defective valve replaced, and even if we couldn’t prevent the strut
fracture, having some advance information about the problem would
have allowed us to plan for an emergency, and possibly save her life.

If I had known what to expect, | would have made arrangements for
Carol to be taken to Duluth, not to our local hospital, because | now
know that only immediate open-heart surgery would have saved her
life - and our local hospital didn’t haye the capability to perform open
heart surgery. If I had heard aNyINING about valve fractures before
April 24, 1988, we would have had time to reach Duluth, and Carol
might be alive today.

But Shiley wanted this problem kept secret, and they got their way. |
have learned that Shiley knew of problems with the valve as early as
1978, yet attorneys, victims’ families, and the public are still struggling
to get this information.

W ithess Testimony
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On January 4, 1983, | almost died. The drug | had taken early that
morning for my broken foot, Zomax, had been billed as the best thing
since morphine without narcotics. Within 20 minutes, it had nearly
killed me.

I am a specialist in toxicology. When my heart be%;hn tacing,
ﬁlkfn g Zomax, | pulled out my bedside copy of the siclans’

EIEreNCe to learn what type of reaction | might be havmg I Was
relieved to find no warning about a sometimes fatal allergic response
called anaphylaxis. But my pulse soon soared to 140, and | began to
experience that profound sensation of impending doom and deep
dread characteristic of true anaphylaxis, along with breathing
difficulties and gigantic hives all over my body.

| blacked out and tumbled down a flight of stairs. "Mommy! Mommy!
Are you dead?" my six-year-old cried.

After | was treated at the hospital emergency room, | learned that a
number of patients had experienced violent, allergic reactions to
Zomax and that some had died. Later I met physicians, who had
suryived other traumas with the same drug, as much as tIee years
earlier. one drove his car off a super highway and was treated for a
heart attack. Another suffered a punctured lung when his heart was
restarted.

The Washlngton POSt, on October 25, 1988, disclosed the background
of the litigation and regulatory processes surrounding Zomax. This
article by Weiser and Walsh detailed how the company that
manufactures Zomax, McNeil Pharmaceutical, deliberately downplayed
the severity of adverse reactions from the drug, in its reports to the
Food and Drug Administration, in its aggressive marketing campaign,
and in its letters to doctors.

Some of the victims of anaphylactic reactions to Zomax -- and some
families of those who died - sued McNeil. Two were physicians who

KEEPING SECRETS: Justice on Trial



spoke to me about their devastating reactions and told me that, as a
condition of settling their cases, they were required never to disclose
the details of their lawsuits or talk about what had happened again.
They also agreed not to publish any reports of their reactions in
medical journals, which are a key source of information for doctors to
learn about such reactions. One of these reactions occurred three
years before mine. If these warnings had been published, Zomax
might well have been withdrawn from the market before my brush with
death.

In order to settle cases, courts repeatedly sealed medical and scientific
records, effectively shutting off access to vital technical information
and preventing scientists from initiating research projects and from
publishing results. In fact, Zomax is an unusual compound for
research. It causes cancer in animals at doses about the same as those
that could be taken by humans. It also produced severe renal disease,
psychiatric disturbances and suicide in people with no previous history
of such illness. Most interestingly, Zomax spawned powerful
immunological reactions in people with no previous history of allergic
response.

McNeil succeeded in having court-ordered secrecy maintained about
such matters and suppressing the publication of information in medical
journals, stifling the free flow of information so vital to scientific
research.

Two former employees of McNeil, one a physician heavily involved in
developing the product, recently filed suit against McNeil, claiming
they were fired in retaliation for arguing for stronger warnings and
earlier withdrawal of Zomax from the market. Throughout its years
of litigation, McNeil shielded these officials from testifying or being
deposed in lawsuits, alleging that information they had was protected
under court-ordered secrecy of prior settlement agreements. After
most of the allergic reaction deaths and other cases had been settled,
they were terminated.

In their public pleadings, these former employees have disclosed
crucial scientific information about the potential of this drug to kill or
produce life-threatening reactions. They have attached large portions
of the company’s records on the Zomax problem to their complaint in
coun, to make it a part of the public record and protect it from the
effect of later secrecy orders.

My interest in Zomax, and in the secrecy problem related to it, goes
far beyond the personal level. There is much more work to be done
on this fascinating compound. Zomax differs by one molecule from
Tolectin-DS, which is now one of the most widely-prescribed pain
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medications in the U.S. We need to know the extent to which severe
allergic reactions are also occurring with this drug.

The use of legally ordered secrecy to shield corporate mistakes is not
unique to Zomax, but cuts across all product liability cases. When
there is an allegation that a drug is causing injury, the manufacturer is
not always forthcoming to researchers with what it knows about the
problem.  Moreover, attorneys are sometimes prohibited from
disclosing company documents (including test records) which they
receive during discovery. As a result, judicially sanctioned secrecy can
compromise medical research.

A democracy rests on the informed consent of the governed. Science
is an inherently democratic institution, fueled by shared, common
information. The practice of secrecy in the courts can result in a
failure to tell the public about proven hazards - endangering lives,
perverting science, and ultimately undermining democracy itself.
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Rule 76(a). Sealing Court Records

Adopted by the Supreme Court of Texas, April, 1990;
Effective September 1, 1990

1. Standard for Sealing Court Records. Court records may not be
removed from court files except as permitted by statute or rule. No
court order or opinion issued in the adjudication of a case may be
sealed. Other court records, as defined in this rule, are presumed to
be open to the general public and may be sealed only upon a showing
of all of the following:

(@) a specific, serious and substantial interest which clearly
outweighs:

(1) this presumption of openness;

(2) any probable adverse effect that sealing will have upon
general public health or safety;

(b) no less restrictive means than sealing records will adequately
and effectively protect the specific interest asserted.

2. Court Records. For purposes of this rule, court records means:

(a) all documents of any nature filed in connection with any matter
before any civil court, except:

(1) documents filed with a court in camera, solely for the purpose
of obtaining a ruling on the discoverability of such
documents;

(2) documents in court files to which access is otherwise
restricted by law;

(3) documents filed in an action originally arising under the
Family Code.

(b) settlement agreements, not filed of record, excluding all
reference to any monetary consideration, that seek to restrict
disclosure of information concerning matters that have a
probable adverse effect upon general public health or safety, or

Texas Rules of C ivil Procedure
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the administration of public office, or the operation of
government;

(c) discovery, not filed of record, concerning matters that have a
probable adverse effect upon the general public health or
safety, or the administration of public office, or the operation
of government, except discovery in cases originally initiated to
preserve bona fide trade secrets or other intangible property
rights.

3. Notice. Court records may be sealed only upon a party’s written
motion, which shall be open to public inspection. The movant shall
post a public notice at the place where notices for meetings of county
governmental bodies are required to be posted, stating: that a hearing
will be held in open court on a motion to seal court records in the
specific case; that any person may intervene and be heard concerning
the sealing of court records; the specific time and place of the hearing;
the style and number of the case; a brief but specific description of
both the nature of the case and the court records which are sought to
be sealed; and the identity of the movant. Immediately after posting
such notice, the movant shall file a verified copy of the posted notice
with the clerk of the court in which the case is pending and with the
Clerk of the Supreme Court of Texas.

4. Hearing. A hearing, open to the public, on a motion to seal court
records shall be held in open court as soon as practicable, but not less
than fourteen days after the motion is filed and notice is posted. Any
party may participate in the hearing. Non-parties may intervene as a
matter of right for the limited purpose of participating in the
proceedings, upon payment of the fee required for filing a plea in
intervention. TTie coun may inspect records in camera when necessary.
The court may determine a motion relating to sealing or unsealing
court records in accordance with the procedures prescribed by Rule
120(a).

5. Temporary Sealing Order. A temporary sealing order may issue
upon motion and notice to any parties who have answered in the case
pursuant to Rules 21 and 21(a), upon a showing of compelling need
from specific facts shown by affidavit or by verified petition that
immediate and irreparable injury will result to a specific interest of the
applicant before notice can be posted and a hearing held as otherwise
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provided herein. A temporary sealing order shall set the time for the
hearing required by paragraph 4 and shall direct that the movant
immediately give the public notice required by paragraph 3. The court
may modify or withdraw any temporary order upon motion by any
party or intervenor, notice to all parties, and hearing conducted as
soon as practicable. Issuance of a temporary order shall not reduce in
any way the burden of proof of a party requesting sealing at the
hearing required by paragraph 4.

6. Order on Motion to Seal Court Records. A motion relating to
sealing or unsealing court records shall be decided by written order,
open to the public, which shall state: the style and number of the case;
the specific reasons for finding and concluding whether the showing
required by paragraph 1 has been made; the specific portions of court
records which are to be sealed; and the time period for which the
sealed portions of the court records are to be sealed. The order shall
not be included in any judgment or other order but shall be a separate
document in the case; however, the failure to comply with this
requirement shall not affect its appealability.

7. Continuing Jurisdiction. Any person may intervene as a matter of
right at any time before or after judgment to seal or unseal court
records. A court that issues a sealing order retains continuing
jurisdiction to enforce, alter, or vacate that order. An order sealing or
unsealing court records shall not be reconsidered on motion of any
party or intervenor, who had actual notice of the hearing preceding
issuance of the order, without first showing changed circumstances
materially affecting the order. Such circumstances need not be related
to the case in which the order was issued. However, the burden of
making the showing required by paragraph 1 shall always be on the
party seeking to seal records.

8. Appeal. Any order (or portion of an order or judgment) relating to
sealing or unsealing court records shall be deemed to be severed from
the case and a final judgment which may be appealed by any party or
intervenor who participated in the hearing preceding issuance of such
order. The appellate court may abate the appeal and order the trial
coun to direct that further public notice be given, or to hold further
hearings, or to make additional findings.

9. Application. Access to documents in court files not defined as court
records by this rule remains governed by existing iaw. This rule does
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not apply to any coun records sealed in an action in which a final
judgment has been entered before its effective date. This rule applies
to cases already pending on its effective date only with regard to:

(a) all court records filed or exchanged after the effective date;

(b) any motion to alter or vacate an order restricting access to court
records, issued before the effective date.

App|iCab|e POTtiOﬂS Of Rule 166(b). Forms and Scope of Discovery; Protective Orders;
Related Rules Supplementation of Responses

5. Protective Orders. On motion specifying the grounds and made by
any person against or from whom discovery is sought under these rules,
the court may make any order in the interest of justice necessary to
protect the movant from undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal, constitutional, or
property rights. Motions or responses made under this rule may have
exhibits attached including affidavits, discovery pleadings, or any other
documents. Specifically, the court’s authority as to such orders extends
to, although it is not necessarily limited by, any of the following:

a. ordering that requested discovery not be sought in whole or in
part, or that the extent or subject matter of discovery be limited,
or that it not be undertaken at the time or place specified.

b. ordering that the discovery be undertaken only by such method or
upon such terms and conditions or at the time and place directed

by the court.

c. ordering that for good cause shown results of discovery be sealed
or otherwise adequately protected, that its distribution be limited,
or that its disclosure be restricted. Any order under this
subparagraph 5(c) shall be made in accordance with the provisions
of Rule 76(a) with respect to all court records subject to that rule.

Rule 120(a). Special Appearance

3. The court shall determine the special appearance on the basis of the
pleadings, any stipulations made by and between the parties, such
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affidavits and attachments as may be filed by the parties, the results of
discovery processes, and any oral testimony. TTie affidavits, if any,
shall be served at least seven days before the hearing, shall be made
on personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the affiant is
competent to testify.

Should it appear from the affidavits of a party opposing the motion
that he cannot for reasons stated present by affidavit facts essential to
justify his opposition, the court may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to be
had or make such other order as is just.

Should it appear to the satisfaction of the court at any time that any

of such affidavits are presented in violation of Rule 13, the court shall
impose sanctions in accordance with that rule.
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Sunshine in Litigation Act

An act relating to the concealment of public hazards; creating s.
69.081, F.S.; providing a definition; providing that a court may not
enter ajudgment which conceals a public hazard; providing that certain
contracts or agreements are void; providing standing for certain
persons; providing for an action for declaratory judgment; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida;
Section 1. Section 69.081, Florida Statutes, is created to read:

69.081  Sunshine in Litigation; Concealment of Public Hazards
Prohibited.

(1) This section may be cited as the "Sunshine in Litigation Act."

(2) As used in this section, "public hazard" means an instrumentality,
including but not limited to any device, instrument, person,
procedure, product, or a condition of a device, instrument,
person, procedure cr product, that has caused and is likely to
cause injury.

(3) Except pursuant to this section, no court shall enter an order or
judgment which has the purpose or effect of concealing a public
hazard or any information concerning a public hazard, nor shall
the court enter an order or judgment which has the purpose or
effect of concealing any information which may be useful to
members of the public in protecting themselves from injur/
which may result from the public hazard.

(4) Any portion of an agreement or contract which has the purpose
or effect of concealing a public hazard, any information
concerning a public hazard, or any information which may be
useful to members of the public in protecting themselves from
injury which may result from the public hazard, is void, contrary
to public policy and may not be enforced.

(5) Trade secrets as defined in s. 688.002 which are not pertinent to
public hazards shall be protected pursuant to chapter 688
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(6) Any substantially affected person, including but not limited to
representatives of news media, has standing to contest an order,
judgment, agreement or contract that violates this section. A
person may contest an order, judgment, agreement or contract
that violates this section by motion in the court that entered the
order or judgment, or by bringing a declaratory judgment action
pursuant to chapter 86.

(7) Upon motion and good cause shown by a party attempting to
prevent disclosure of information or materials which have not
previously been disclosed, including but not limited to alleged
trade secrets, the court shall examine the disputed information
or materials in camera. If the court finds that the information
or materials or portions thereof consist of information
concerning a public hazard or information which may be useful
to members of the public in protecting themselves from injury
which may result from a public hazard, the court shall allow
disclosure of the information or materials. If allowing
disclosure, the court shall allow disclosure of only that portion
of the information or materials necessary or useful to the public
regarding the public hazard.

Section 2. This act shall take effect July 1, 1990, and shall apply to
causes of action accruing on or after the effective date.
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Protective and

Secrecy Orders

Timefor Change

Eugene I.

rotective orders and se-

crecy agreements in prod-

ucts liability actions con-

tinue to prevent public

access to vital healtit and

safety information, de-
spite growing pressure to keep court files
open. Court orders scaling information
arc oftwo basic types: protective orders
controlling dissemination of materials
that arc or will be produced during dis-
covery, and secrecy agreements that seal
coun filesand records pursuant to settle-
ments. Although protective orders are
easily challenged, they continue to be
entered by agreement. Defendants have
successfully maintained secrecy by secur-
ing judicial cooperation in approving
agreed-upon secrecy orders, buying the
cooperation of plaintiffs to conduct dis-
cover)' privately and seal coun records
following settlement.

The law has recognized the public’s
interest in access to materials produced
in litigation and has long disfavored the
scaling of coun records. But the legal
system has not yet adequately addressed
the public polity’implications ofsecrecy

Eugeni I. Pavalon, a seniorpitrnur tn Ann-
lon & Gifford, isitpastpresidentofAYLA
amiofthe Ibuoe Pound foundation. Vionuu
G. Ahury isan assxiate in Aimlon C" Gif-
ford. t Eugent 1. l'aralon.
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Pavalon and Thomas G. Alvary

orders. O ur adversarial system docs not
easily function as a clearinghouse for im-
ponant information regarding public
health and safety’.

Manufacturers have successfully ob-
tained protective orders denying public
access to critical information by capital-
izing on the plaintiffs* interests in set-
tling or pursuing actions. Judges have
not been fire to ignore litigants” interest
in favor ofthe broader interest ofother
plaintifls and the public, who might suf-
fer from court-imposed secrecy.

The law on protective and secrecy or-
ders is relatively clear. Federal Rule of
Civil Procedure 26(c) and similar provi-
sions in court rules throughout the states
presume that discovery materials are open
to the public unless the party seeking
protection un show good cause to dose
them.' In products liability actions, for
example, a manufacturer must show the
need to protect a trade secret or other
proprietary information whose disclo-
sure would cause the defendant economic
harm.1l Proof of good cause requires
particularized, specific examples of the
competitive harm disclosure would a usel

Most reported rases deal with chal-
lenges to protrr . orders entered either
by agreement tc parties or without
the careful jud  scrutiny ofthe good-
cause requirement. Once an order is
challenged, its existence carries no pre-
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sumptive weight. The burden ison the
party seeking the order to show good
cause to avoid vacation or modification
of the order.4 The proper test is not
merely to balance the right ofaccess with
contravening confidentiality interests;
the party seeking protection must make
a threshold showing of good cause to
continue protection.5 The procedural
posture of the reported eases highlights
the degree to which these orders are en-
tered without judicial scrutiny of the
dearly established substantive basis for
protection.

Secrecy orders once entered are not
inviolate. The)’ remain subject to modi-
fication by the trial court. Protective or-
ders arc unlikely to be challenged by

to the original action but may
llenged by an intervening party
ong after condusion ofthe ease* Secre-
cy orders may also be challenged by in-
terested third parties.1

riaintifTs in other lawsuits who would
be forced to duplicate discovery that is
protected by order have well-established
grounds for challenging and removing
the protective order, since shared dis-
covery falls squarely within the purposes
of the federal rules.' Judicial economy
resulting from saving both time and re-
sources by discover)’sharing is consistent
with the truth-seeking process of our
adversary system, and the practice is over-



> 2

V ]e
-‘whdmindy approved by the courts.*

1 Protective orders entered in the early

stages of discovery typically result from
a predictable initial course ofdiscovery.
A plaintiff seeks discovery of internal
recordson a productor harard. Tire de-
fendant’s attorneys often reply that they
have a variety of information, some of
which could be trade secrets or proprie-
tary business information protectable
from competitors.

The plaintiff is then offered one of
two options for continued discovery.
Option one involves a line-by-line review
by the defense of every document it is
asked to produce for trade secrets and
other privileged business information.
This lengthy process is followed by mo-
tions to prevent disclosure ofthe alleged-
ly protectable information, briefs, argu-
ments, and a protracted judicial review
ofall the defendant’s discovery in a strug-
gle over all important information.

Option two is presented to the plain-
tiffasa good-faith effort to expedite the
process by agreeing to a protective order
covering all materials produced by the
defendant. This isa subterfuge in which
the defendant says that avoiding a lengthy
and detailed review by the defendant’s
attorney's will help the plaintiffs attor-

: VA
ncy quickly and economically evaluate 3 that could result from cooperation among
all the defendant’s information.'As pro- * similarly situated plaintifls. Maintaining
scntcd to die plaintiff, option two will secrecy throughout discovery also prc-
apparently save time and resources—cs-*vents publicizing the ease to the legal -j
pccially when clear liability has yet to » community and the general public. Tltis *1I
be established. may conceal from aggrieved parties the. ?
Consenting to such protective orders ,existence ofclaims arising from similar
results in a serious tacucal disadvantage injuriesand prevent procedures to climj-

3 D '

for most plaintiffs. Tire plaintiffs’ ex-( nate a hazard. m, 1°
- ' 'Despite die disadvantages of protcc-'
J: ! tivc orders, plaintiffs* attorneys often
* agree to them. Mistakenly they believe
" that they will receive information to
i.- -which they mightnot be cntidcd ifthe
j - protection issue is litigated or that tire
T defendant will more forthrighdy answer
discovery requests. Many arc also intim-
idated by the dircat of much valuable
time lost to morion practice, briefs, and
argument.
Another effect o fsuccessive protective

* . . °

Clients who understand the
public harm that may
resultfrom protective orders
and sealed settlements
w ill be numc likely

to oppose them. -

pens also must agree in advance to non-
disclosure of the discovered information.
This impairs their ability to discuss the
material with representatives ofsimilarly
situated parties or other knowledgeable
experts. It also alerts the defendant to
the identity ofthe plaintiffs’ consultants.
Protective orden create an island ofin-

orders in a series of eases involving the
same product isdie seeming dc jure en-
noblement of the defendant’s claim of
trade secrets, even though most protec-
tive orders do not provide a substantive
basis for protection. Thus, a defendant
who has obtained such agreed protective
orders in litigation in other jurisdictions

involving the same product will be able
to refer to the cntiy of such orders as

formation within lawsuits, prohibiting
the broader development of each case
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substantive txaiis, or lack thereof, for the
entry ofsimilar orders in other pending
eases.

Orders scaling court records pursuant
to settlement also allow defendants to
limit public dissemination of infonna-
rion relating to consumer safety. Defen-
dants rarely claim that protectable inter-
ests arc involved; they simply buy the
silence of plaintiffs and their attorneys
by offering agenerous settlement in return
for secrecy.

In such eases, the full exercise o fplain-
tiffs’ legal rights is brought into conflict
with the public’s interest in full disclo-
sure. Impecunious plaintiffs with sub-
stantial disability cannot be expected to
defer to the public’s need at their own
expense and their family’s expense. A
plaintiff's consent to a sealed settlement
agreement under circumstances like these
is understandable.

Scaling orders pursuant to settlement
agreements arc often entered without
the judge’s considering the public inter-
est in access to information. In a prod-
ucts liability action for personal injury,
the public interest is not represented.
Secrecy agreements are obviously in the
defendant’s interest ofavoiding disclo-
sure. The plaintiffs direct interest in the
value ofasettlement that is conditioned
on silence and the court’sinterest in fair
resolution of the action and judicial econ-
omy prevail over the public interest in
the accessibility of the coun documents.
The plaintiffs attorney has a primary
duty to promote the client’s interest and
isnot free to impose a civic duty on the
client at the client’s expense.

Early Settlement Offers

Another emerging tactic of defendants
is to of Tcr settlement before responding
to discovery requests. When a defendant
is seeking a protective order in response
to discovery requests seeking internal
documents, safety reports, or corporate
knowledge of product defects, the de-
fendant may offer a substantial settlement
to avoid disclosure. Ifthe ease is settled
before discovery’, the defendant is pro-
tected from the collateral attack of a
secrecy order entered after compliance
with discovery.

The lack of publicity about the pen-
dency of litigation further protects the
defendant from the adverse effects of
wider public awareness that the product
is defective and a public hazard. In such
eases, courts, collateral litigants, and
public interest groups have no opportu-

iii.; to ujjii'-ngc Uic *.uccy. i>Yywtuing
each case without even responding to
discovery, adcfcndam-manufactureral-
lows statute o flimitatioas periods to ex-
pire and prevents public disclosure of
the hazard. e,

Premium for Silence

Combating die adverse cfiects ofpro-
tective and secrecy orders requires con-
sidering the public interest within the
context of an action between private
parties. It aiso involves considering die
degree to which plaintifls’ attorneys and
judges may act in die public interest
when doing so may damage plaintifls’
interests. When defendants are prepared
to pay a premium for silence or when
contests regarding protective orders will
be protracted and burdensome to the
plaintilf, the attorney’s responsibility to
the client may require consent to the
order. ..

One technique counsel can use to
avoid the effectiveness ofa sealing order
isto prompdy d:&scminatc all materials
received during discovery to other attor-
neys representing plaintiffs in similar ac-
tions and to attorney information ex-
changes. Theoretically, this is an effec-
tive approach to preventing scaling of
court documents at the conclusion of
litigation, but practically, litdc sensitive
information is likely to be produced be-
cause ofthe defendant’s efforts to main-
tain secrecy.

An attorney has no specific ethical
duty to disclose to the client intent to
disseminate such information. There is,
however, a question as to whether the
general! provisions of Canon 4 of the
ABA Model Code of Professional Res-
ponsibility, Rule 1.6 ofthe ABA Model
Rules o f Professional Conduct, orsimi-
lar sate rules require the attorney to dear
any stich disclosure with the dicnt be-
fore providing the information to other
persons.

The most effective way for a plaintiff’s
attorn *y to avoid the onus ofa protec-
tive or secrecy-order is to inform the
client about all issues concerning such
orders, induding settlement advantages
and the public interest, and to secure
the client’sconsent to oppose die entry
ofsuch orders. It isour experience that
clients who undcrsund the public harm
that may result from protective orders
and sealed settlements will be more
likely to oppose them.

W hen agreeing to a protective or se-
crecy order, every effort should be made
to limit the scope ofits provisions. Plain-
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tiffs’ counsel should avoid being prohib-
ited from discussing anything bur the
designated protected materials with other
attorneys, plaintiffs in similar situations,
and the press. /1l

Judicial involvement in these orders
also raises serious questions about the
proper role of courts in determining
whether the public interest requires a
judge to interfere with the interests of
parties to the litigation. Although the
public interest in accessto court records
is well-recognized, the judiciary has little
guidance in deciding whether to thwart
asctdcmcnt agreement that requires se-
crecy when the public interest may be
affected.

Since sgrccd-to protective orders re-
main subject to collateral attack and fur-
ther modification by the trial coun, in-
terested nonpartics can always challenge
such orders. In the absence ofinterested
intcrvcnors, however, a trial judge is at
a disadvantage to determine the impact
a protective order will have on the pub-
lic interest.

Typically, settlements that include a
secrecy provision arc generous to the
plaintiffand include a consideration for
the plaintiff’s agreement to seal coun
records and production documents. Un-
der such circumstances, a coun that is
independent o fspecific guidelines is not
likely to judge ad hoc that die public
interest outweighs the parties* interest
in sctding fora fairamount-or t\c ever-
present judicial interestin the economy
and the expediency of the settlement
process.

State Statutes

In response to this judicial guarding,
two states have recently adopted guide-
lines for the scaling of court records.
Texas Rule ofGvil Procedure 76(a) pro-
vides a detailed standard for thr scaling
of court records, requiring that good
cause be shown for every order. It requires
the judge to consider the strong public
policy interest long recognized in com-
mon law for granting general access to
court records.10

The Texas rule essentially clarifies and
requires active judicial participation in
decisionmaking about protective and se-
crecy orders. But Honda's Sunshine in
Litigation Act weighs more heavily on
the side ofdisclosure, removing the pro-
tection of secrecy of "information or
materials necessary or useful to the pub-
lic regarding the public hazard," irre-
spective o fthe commercial value ofsuch
information." Enacted in 1990, the
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Florida act prevents courts from enter-
ing orders concealing information con-
cerning any public hazard regardless of
whether the information constitutes a
trade secret.,J

The procedures of both states effec-
tively protect the public and blunt the
economic and practical leverage exerted
by defendants for imposing protective
and secrecy orders. Both reiterate the
long established purpose ofcourt secre-
cy as a device to protect competitive
economic interests only, rather than to
avoid liability for defective and hazard-
ous conditions by perpetrating public
ignorance oftheir danger. By clarifying
the judicial responsibility for court se-
crecy and placing public safety and in-
terest paramount, both the Texas and
the Florida procedures provide sound
and reasonable standards for scaling
court records.

Rule 26(c) of the Federal Rules of Civil
Procedure and corresponding state pro-
visions should be similarly amended.
Uniform recognition by coun rules of
the important interest of the public’s
access to information regarding defective
products and hazards generated through

discovery procedures will limit courc-
imposcd secrecy to its originally intended
purpose. |
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January 27,1992

Representative Dave Donley
Room 122, Capitol

P.O. Box V

Juneau, AK 99811

Re: HB 171
Dear Representative Donley:

This letter is to express my support for House Bill 171 introduced last session by the
Alaska House Judiciary Committee.

I believe that a bill which prohibits sealing court records to conceal public hazards
should be a high priority. The public has a right to know of the dangers of any defective
products which could result in injury. Likewise, professionals should not be able to continue
practicing without having to account to the public for providing substandard services.

In the past several years, | have been involved in two cases where the sealing of court
records deprived the public of its right to know. In one instance, documents proving that
State Farm Insurance Company takes advantage of its own insureds by routinely denying
payments under medical pay provisions were returned and suppressed by stipulation because
of the protection practice problem. In the second case, documents which proved that the
Chrysler Volare was manufactured with defective headrests resulting in my client receiving
a broken neck in a low speed collision, were also ordered returned and the amount of the
settlement was suppressed.

Please give this matter your consideration and support.

Very truly yours
MALONBY A HAGGART

PDM/drm



KB 171: SECRECY OF PUBLIC HAZARDS

House Bill 171 would prevent litigantsand couns from keeping
information secret concerning hazards to the public. Fre-
quently, adefendantwill only release information about public
hazards toaplaintiffin a lawsuitifthere isanagreementto keep
the information secret. This bill would prevent that from
occurring.

There are many examples of pastcases where defendants have
kept public dangers secret. Some examples include cases
where people have been burned and killed when Bic lighten
failed to extinguish properly or exploded, and cases where
people have been burned and killed in GM vehicles with
exploding gas tanks that could have been altered ata nominal
cost There have been cases which involve scout masten who
sexually abuse theirscouts. Aslawsuits are broughtand settled,
these defendants insist on secrecy as a pan of the settlement.
Thisallows the scout masters to keep their positions and abuse
other children. These hazards should not be hidden from the
public.

Often a defendantwill settle with aplaintiffand require that the
dangers uncovered by the plaintiff be kept secret. When that
is a condition of settlement, an impoverished and injured
plaintiff is not in a position to require disclosure. House Bill
171 would prevent the defendant from requiring that the
plaintiff keep the public danger secret.

The procedures of House Bill 171 arc simple. If a defendant
files a motion to keep secret materials produced in litigation
discovery, the court mustdeny the motion ifthe materials have
previously been disclosed or if the materials concern a public
hazard. A coun may notenter any order which has the effect
of concealing information about a public hazard.

TRUSTREPORT continuedfrom page 1

by Paul Cossman

HB 171 would permit people who are not parties to the
litigation to oppose Qdefendant's request to keep discovery
materials secret if they contain information about public
hazards. If Acoun enters an order which conceals public
hazards, in violation of HB 171, then a person who was not a
pany to the litigation can file a motion to vacate the judgment
and allow disclosure of the information concerning the public
hazard.

In a situation where there is a private agreement between a
plaintiffand adefendantto keep apublic hazard secret, HB 171
would void that portion of the agreement and allow disclosure
of the public hazard. Again, HB 171 would allow people who
are not parties to the agreement to bring an action for a court
order allowing disclosure of the public hazard.

The definition of public hazard in HB 171 includes any
instrumentality that has caused injury to a person or property,
including devices, instruments, persons, procedures, products
and conditionsofdevices, instruments, persons, procedures, or
products.

Legislation and courtrulessimilarto HB 171 have already been
enacted in Florida, North Carolina, Virginia, New Y ork, Texas
and pan of California. Similar legisladon and coun rules are
now pending in 14 otherstates besides Alaska. There isno valid
public policy reason to allow public dangers to remain secret.
To the contrary, this is an opportunity to promote public safety
without adding any new burdens to any already-existing gov-
ernmental agencies. It is an opportunity to prevent future
injuries at no cost to the Alaskan public.

In a recent Bar Rag (November-December 1991) letter to the editor, attorney Kenneth Gutsch expressed the opinion that passage
of HB 171 would both increase costs of litigation and deter settlement

Wedisagree. The public hastherightto know ofproven public hazards so that future injuriesand deathscan beavoided. The prospect
of public disclosure of these hazards will induce an elimination of these hazards, and an early settlement of suits brought against

them. Litigation should be reduced, and early settlements increased.

Asli iicated inmy lastrcpon,the Alaska Action Truststrongly supports passage of HB 171. What follows is the Trust's position
paper on HB 171, written by Paul Cossman. as well as @summary of state developments on the secrecy issue. Academy members
are encouraged to contact Representative Kubina directly to let him know of their support of HB 171, and to ask him to pass the
bill out of hiscommittee. He can reached at 835-2111 during the interim and at 465-4853 during legislative session. If you wish
to comment to us on this issue, please call or write Paul Cossman, Debra Gravo at the Trust office, or me.

The Alaska Tnal Lawyer— Page 3



SUMMARY OF DEVELOPMENTS ON SECRECY ISSUE

Enacted Legislation:

Florida: The Sunshine in Litigation Act, which took effecton
July 1,1990, was the first state legislation which identified a
classofdangers to public health and safety and soughtto limit
the extent to which they could be concealed. The law forbids
courts from entering orders which conceal a“public hazard“or
information about a public hazard. A public hazard can be a
"device, instrument, person, procedure, product, oracondition
of a device, instrument, person, procedure, or product that
causedand is likely to cause injury."The statute also makes any
agreementorcontracttoconccal apublic hazard unenforceable,
and allows the public and the news media standing to contest
courtorders or contracts which would conceal public hazards.
Courts are required to allow disclosure of information that is
sought to be concealed if the information might be useful to
members of the public to protect themselves from injury by a
public hazard.

North Carolina: Legislation of confidential settlements of
suilsagainstthestategovem menttook effecton July 1, 1989.
The statute prohibits government agencies, officials, or em-
ployees from entering into confidential settlements to resolve
suitsinconnection with their official dutiesor responsibilities.

Virginia: HouseBill 1582, the firstlegislation o fits kind, was
introduced in 1989 by ATLA Member Bernard Cohen, a
memberofthe General Assembly. It passed and was signed by
the Governor, and look effect on July 1, 1989. It allows
attorneys to share information produced in discovery if they
have permission of the court (given after a hearing), and if the
attorneyswho would receive the information agree to be bound
by the terms of any protective order.

Adopted Court Rules:

California (San Diego County): By localrule, the San Diego
County Superior Court adopted a policy on confidentiality
agreements and protective orden, effective July 1,1990. The
rule stales thatsuch practicesare disfavored and should only be
allowed when it is shown that there is a recognized right to
secrecy, thatdisclosure would cause harm, and that secrecy is
in the public interest.

New York: On February 4,1991, New York Stale’s Admin-
istrative Board nf the Courts adopted a new rule (22 NYCRR
Part 216) on sealing ofcoun records incivil actions in the trial
courts. The rule took effect on March 1. The rule prohibits
sealingofrecords withoutaspecific findingofgood cause. The
rule directs the court to consider the interests of the public as
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well as the interests of the parties in determining whether good
cause has been shown. "Court records” are defined as all
documents and recordsofany kind thatare filed with the clerk.
Discovery material thatisnot filed with the clerk is unaffected.

Texas: In 1990,Texasbecame thefint state to address secrecy
concerns through courtrules which look effect on September
1,1990. The Texas Supreme Courtchose to focus on the issue
ofsealed courtrecords, and adopted amendments to the Texas
Rules of Civil Procedure to establish standards and procedures
forsealing. Thecourtrecognizeda"presumptionofopenncss”
of all court records, which could be overcome only after a
showing that a specific, serious and substantial interest in
sealing records outweighs any adverse effect on public health
and safety,and thatno less restrictive meansthan sealing would
protect the interest "Court records” includes all documents
filed inacivil action,as well as unfiled discovery material and
settlement agreements that are not filed but might have an
adverse effecton public health and safety. The court detailed
specific procedures (notice, public hearings, etc.) by which
records could be sealed under the new rules, and provided that
individuals and organizations not a party to the case could
participate in hearings.

Pending Legislation:

Alabama: The AlabamaTrial Lawyers Associationissupport-
ing Senate Bill 328, which isidentical to the Florida legislation.
The bill is in the Senate Judiciary Committee.

Alaska: House Bill 171 was introduced on February 27,1991
and is pending in the House State Affairs Committee. The bill
utilizes the “public hazard” concept and several procedural
points of the Florida legislation.

California: The Center for Public Interest Law, Sacramento,
and the California Trial Lawyers Association are sponsoring
Senate Bill 711. The bill would prohibit confidentiality agree-
ments, protective orders and settlement agreements which
would conceal a public hazard or threat of environmental
damage, and would give any person standing to contest an
order,agreementorcontractwhich conceals such information.
Thereare numerous additional sponsors. The bill ispending in
the Senate Judiciary Committee.

Hawaii: The Hawaii Academy of Plaintiffs' Attorneys is
supporting House Bill 2019. The bill utilizes the "public
hazard" concept ofthe Florida Sunshine in Litigation Act It
also employs a standard to be met by those seeking protective



orders that is similar to that used by the Texas court rule
amendments. The bill passed the House on March 12, but has
since been deferred until next year.

Illinois: The Illinois Trial Lawyers Association is supporting
two identical bills, House Bill 276 and Senate Bill 245. The
bills are based on the Texas court rule amendments.

Louisiana: The Louisiana Trial Lawyers Association is
actively supporting a bill (called the Sunshine in the Courtroom
Bill) that would amend Article 1426 of the Louisiana Code of
Civil Procedure by incorporating the elements of (he Florida
legislation.

M assachusetts: Two bills have been introduced. Senale Bill
778, similar to the Texas courtruleamendments, was heard by
the legislature's Joint Judiciary Committee on March 11.
House Bill 3775 issimilar to the Florida Sunshine in Litigation
Act, but is broader in certain respects. It would apply to any
dispute that has matured to the extentthatone potential plaintiff
and one potential defendant have notice of the possibility of
litigation. It would establish a presumption in favor ofdisclo-
sure of information regarding apublic hazard, and require any
party opposed to disclosure to prove beyond a reasonable doubt
that the information would not help the public to protect itself
from the hazard. The House bill was heard by the Joint
Judiciary Committee on March 27. No funher action has been
taken on either bill as yeL

New Jersey: Assembly Bills 3794 and 4110 were introduced
on October 29, 1990. They are essentially identical to the
Florida legislation. Assembly Resolution No. 136, introduced
May 24,1990, urges New Jersey attorneys and judges not to
enterintoorapprove secrecy agreementsororders incivilcases
involving toy-related injury and death. Assembly Resolution
No. 136alsourgesthe New Jersey Supreme Courttoadoptrules
to implement the resolution. All measures are still pending.

Oregon: The Oregon Trial Lawyers Association is supporting
two bills that are pending in the Senate Judiciary Committee.
Senate Bill 579 issimilar to the Virginia legislation. It would
amend the Oregon Rules of Civil Procedures to provide that
protective orders in any civil litigation will not prevent an
attorney from sharing information and materialscovered by the
protective order with an attorney handling a similar or related
case. Disclosure may be made only by coun order, and only to
attorneyswhoagree to be bound by the protective order, but the
coun would be required to allow disclosure unless good cause
isshown by the protective order'sbeneficiary. Senate Bill 580
would provide that confidential settlement agreements are not
binding unless a court orders that they are, after findings that
confidentiality isnecessary toprotecta party and thatitwill not
harm the public interest. The bill would also provide that a

confidential settlement order does not bar sharing of informa-
tion between attorneys so long as the termsofthe settlementare
not disclosed.

Pennsylvania: Two billsare pending inthe House. House Bill
751 is very similar to the Rhode Island bill, but is not limited
to productliability litigation, and additionally barsrequests for
non-disclosure of the amount of settlements. House Bill 752
is a simplified version of the Florida legislation, but has
additional provisions that (1) allow prevailing parties to re-
cover attorney fees, and (2) make ita misdemeanor to conceal
apublic hazard intenuonkiy, knowingly orrecldessly. Senale
Bill 656, similar to the Florida legislation, is pending in the
Senate Judiciary Committee.

Rhode Island: House Bill 5987, introduced in February, has
been passed by the House Judiciary Committee. It would
prohibit courts from entering orders against disseminating
product liability litigation documents (or information about
product safety and design matters) to regulators or other
attorneys. ltwould also prohibitdiscovery or settlementagree-
ments which would require return ordestruction ofdocuments,
as well as agreements not to representother victims of similar
product defects in the future. The bill is nearly identical to a
secrecy bill that was passed overwhelmingly in 1990 but was
vetoed by then Governor DiPrete after the legislative session
had ended. Mr. DiPrete was defeated for reelection.

Wisconsin: The Wisconsin Academy of Trial Lawyers is
supporting a bill similarin procedures and effects to the Texas
court rule amendments.

Proposed Court Rule Amendments:

Michigan: The Michigan Trial Lawyers Associations has
proposed amendments to the Michigan Court Rules which
utilize the “public hazard" conceptof the Florida Sunshine in
Litigation Actbutemploy itin thecourtrule context. Amend-
ments to Rules 2.302(c), 2.310 (b) and 2.310 (c) would add
provisions prohibiting the entry ofdiscovery orders thatwould
conceal public hazards. Those rules govern protective orders
in general and requests for production ofdocuments, directed
to both parties and non-parties.

New Jersey: A possible court rule amendment to prohibit
some formsofsecrecy in settlements isunder consideration by
a subcommittee of the Civil Practice Committee appointed by
the New Jersey Supreme Court to review the rules of civil
procclure. The nextrule changes in New Jersey are scheduled
for September 1992,

continued on page 6
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SECRECY ISSUE

South Carolina: The South Carolina Trial Lawyen Associa-
tion hassubmitted proposed rule changesto the South Carolina
Supreme Court that are identical to Texas Rule 76a and a
portion of a Texas rule on protective orders for discovery
material.

Bills Not Passed, 1991 Legislative Sessions:

Arkansas: Senate Bill 698 died incommittee. The bill utilized
the “public hazard" concept of the Florida legislation, but
would have applied only to settlement agreements and other
agreements and contracts to conceal public hazards. The bill
also had a section providing that it would not be construed to
require disclosure of “private facts, concerning a natural
person, that are not pertinent to public hazards."

Colorado: House Bill 91-1060, based on the Florida model,
was defeated 6-5 in the House Judiciary Committee in Febru-
ary.

Connecticut: House Bill 7304, based on the Florida legisla-
tion, died in the House Judiciary Committee with no vote taken.

Hawaii: SenaieBUI 1838, which wassimilartothcTexascourt
rule amendments but went well beyond any existing rules or
legislation in several areas, died in committee. Itincluded a
finding on undesirable elTects of secrecy. Il would have
presumed openness to the public of all coun documents,
discovery and seulementagreemenis, whetherornotfiled with
the court; would have allowed the news media to file standing
requests to receive notices of hearings on secrecy quesuons,
and would haverequired maintenance ofapublic fileofsecrecy
motions forthe entire state; and itwould have awarded attorney
fees to any person who substantially prevailed in opposing a
motion to limit public access.

lowa: House Study BUI 294, based on the Texas coun rule
amendments, died in the House Judiciary Committee.

Kansas: Senate BUI 104 was defeated in the Senate Judiciary
Committee. The bUI substantially duplicated the Florida
Sunshine in Litigation Act bul also utilized procedural ele-
ments of the Texas coun rule amendments as to notice and
hearing requirements. The Kansas Citv Business Journal
published an editorial in support of the bill.

Mississippi: House BUI87 was defeated in the House Judiciary
Committee. The bUl incorporated elementsofboth the Rorida
Sunshine in Litigation Act(on"public hazards") and the Texas
coun rule amendments (establishing a presumption of open-
ness and procedure for requests to seal coun records.)
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Montana: House BUI473, essendaUy identical to the Florida
Sunshine in Litigation Act, w u passed by the House Judiciary
Committee, but w u defeated in the House.

Nevada: Senate Bill373,similartothe Rorida legislation, w u
defeated 9-8 by the Judiciary Committee on April 30. The biU
would have given representatives of the news media, and the
federal, state or local government standing to contest coun
orders that would conceal a public hazard. It would also have
required hearings on contested orders to be “advanced as a
mailer of immediate public interest and concern.”

New Hampshire: Senale BU191, identical to the Rhode Island
legislation, w u approved by the Senate on March 14, but wu
defeated in the House on May 3.

New Mexico: House BUI 865, similar to the Rorida legisla-
tion, w u heard by the House Judiciary Committee on March
7, but wu tabled.

South Dakota: House BUI 1252, identical to the Rorida
Sunshine in Litigation Act, wu reported out of the House
Judiciary Committee, but w u defeated in the House, 34-32.

Virginia: HouseBill 1205w u introduced inJanuary 1991 but
w u defeated in committee. The bill w u similar to the Rorida
legislation. It wu supported by the Virginia Trial Lawyers
Association, but w u strongly opposed by the Virginia Cham-
ber of Commerce.

W ashington: House BUI 1320, which w u similar to the
Rorida Sunshine in Litigation Act, passed the House on March
18, but wu not voted out of the Senate Law and Justice
Committee before the legislative session ended.

ALASKA ACTION TRUST
STEERING COMMITTEE

Russell Winner, Chair
Michael Schneider, Vice Chair

JohnSuddock
Paul Cossman
Dan Hensley
James Pentlarge
Marcus Paine
Christine Schleuss
Richard Friedman
Joe Kalamarides



TORT BRIEFS

MICHIGAN

Michigan has been facing a serious medical malpractice threat
this year. The Senate Republicans have introduced a 28 bill
health care package which would provide more expen witness
restrictions, shorten the statute of limitations, adjust contin-
gency feesliding scales.cap non-economic damages at5225,000
and provide foran alternative fault-based Bdjudicatory process
to the existing civil justice system.

OREGON

A secrecy bill passed the Oregon House by a 55-4 vote on May
31, the Senate with a 25-1 voteonJunc 15,and was then signed
into law by the governor. The bill prohibits confidential
settlements by state governmental agencies and employees
without full and complete disclosure to the court of the
settlement terms, and requires court authorization of «ty
confidential settlements. The bill became effective Ociotx. ',
1991.

OHIO

Court Developments: The Ohio Supreme Court recently
overturned the state’s 1970*senactmentofa 5200,000 medical
malpractice cap on non-economic damages in the case of
Moms v. Savoy. No. 89-1807 (Ohio, Aug. 29,1991) holding
the damage limitation violated the Due Process Clause of the
Ohio Constitution.

Morris was injured in an automobile accident, and subse-
quently treated by a neurosurgeon, Savoy. Following surgery
performed by the defendant, Morris was leftparalyzed from the
neck down. During the federal coun trial, Savoy admitted
negligence, leaving damages as the only issue to be deter-
mined. The jury awarded 522 million which included an
award of 5845,000 for pain and suffering. The defendant
moved to limitthe award for pain and suffering to the 5200.000
cap.

The Ohio Supreme Coun determined that the cap violated the
due process clause finding thu no rational basis existed be-
tween the 5200,000 damage cap and malpractice insurance
rates. The Coun further cited a 1987 Insurance Service
Organization (ISO) claim study, the statistical inn of the
insurance industry, which found that savings from various ton
“reforms" were “marginal to nonexistent," including a5250.000
cap on non-economic damages.

This decision represents a significant step in thu a coun of
ulumate jurisdiction has mled ina way suggesting that there is
no nexus between tort "reform" and lower insurance rates

NEW YORK

Ina progressive step, the New York legislature eliminated the
requirementthat medical negligence casesmust firstbeconsid-
ered by a medical malpractice screening panel pnor to ajury
trial during this year's session. The legislation became effec-
tive October 1,1991.

FEDERAL LEVEL

More Bills Introduce* inthe House. On October 8th and October
17th, 1991, similar ,*ills to provide economic incentives to
promote the development of alternative dispute resolution
systems for medical malpractice claims were introduced in the
House and Senate, respectively. The bills- HR 3516 and S.
1836 - also contain provisions that wou Id preemptstate ton law
and enact uniform federal medical liability standards. Neither
bill was introduced with any co-sponsorship by Democratic
members. In the Senate, S. 1836 is the fourth comprehensive
medical malpractice proposal introduced since the start of the
First Session; in the House, H.R. 3516 is the third. There has
been no significant action on any of these bills and none is
presently scheduled.

THE NETWORK CORNER

Are you looking for information for a case? The
Network Comer is here for the use of all Academy
members, free ofcharge. Itisarcgular feature of T/ie
Alaska Trial Lawyer.

Ifyou are seeking information, submityour inquiry
to The Alaska Trial Lawyer by mail (P.O. Box
102323, Anchorage, Alaska 99510) or by phone at
2584040).

* please limityour notice to 50 words or leu

* include your name and phone number
* we will Ust your notice (a the next bsue
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MANOK YOUK CALENMK

CONTINUING LEGAL EDUCATION HIGHLIGHTS

Products Liability/Wrongful Death Seminar
January 11,1992

Chicago. Hlinois

Sponsored by Illinois Trial Lawyers

ATLA Winter Convention
Januaty 12*16,1992

Boca Raton Resort

Boca Raton, Florida

Medical-Legal Update Seminar

February 12-16,1991

Vail. Colorado

Sponsored by National College of Advocacy

UPCOMING ALASKAN EVENTS
First day of the secood session, 17th Legislature

Roundtable Lunch
January 14,1992
QuinerDcc., Twelve noon
S15.00 inclusive

Academy Dinner

January 23.1992
QuarterDrck

6:00 p.m. no host cocktails
530.00 inclusive
Speaker: Dr.Paul Craig speaking on the topic ofbrain injuries.
Midnight Sun Court Reporting will be demonstrating "real-
time* reporting (a process whereby areporta's sieno outline
isimmediately translated into the English word on acomputer
screen)

6:30 p.m. dinner

Mastering Jury Trials

A one-day seminar by Russ Herman, ATLA par president
May 29.1992

Clanon Hotel

Anchorage, Alaska
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WE APPLAUD
THEIR COMMITMENT

The Alaska Academy of Trial Lawyen and Alaska Action
Trust, both non-profitorganizations, are financially dependent
uponannualmembenhipduesandmonthly contributions. The
Trust and Academy were facing a 540,000 deficit this fiscal
year. Generous contributions from the lawyen listed below
have made il possible to maintain both organizations at the
levels it has taken yean of hard work and money to attain.

The Academy engages in many activities which serve as
invaluable resources for plaintifT-oricnted attorneys. The
montJUy newsletter, roundtable luncheons,and dinner meetings
are exceptional venues for the exchange of views and in-
formation. The Academy is involved in various public service
programs which cast a positive light on the legal profession,
such as Community Law School and the Toy Safety Program.
A professional staff combined with a dedicated membership
has made the Academy a force to reckon with in Alaska's legal
community.

The Trust, the political arm of the Academy, represents the
interests of the general public and trial lawyers in Juneau. The
Trust addresses and monitors many issues of importance,
including workers' compensation, criminal law, auto insur-
ance, insurance reform, family law, workplace safety, and
works to defend the rights of the individual and to protect the
civil justice system.

The success of both the Academy and Trust is due entirely to
the hard work, perseverance and financial contributions of its

members.

Thank you.

Winston Burbank
Grant Callow
Charles Coe
George Dickson
Pete Ebrhardt
Michael Flanigan
Rick Friedman
Lewis Gordon
Peter Gniensteb
Dick Harrea
Jeff Jefferson

Kelly, Cossman & Associates

Mestas & Schneider
Jim Pentlarge
Lanrtl Peterson
Rice, Volland & Gleason
Eric Sanders

Chris Schleuss
Clifford Smith
Torrbl & Snyder
John Suddock
Vincent Vitale

Bob W agstarf

Rim Winner
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PRESIDENT'S COLUMN
by Paul Cossman

1recently got a call from an editor at the
Anchorage Tunes seeking informadonabout
tort reforms. Apparently, they will be pub-
lishing some opinion pieces about the 1987
initiadveproposal tolimitcondngency fees.
For those of you who may have forgotten,
that part of the tort reform initiative was
stricken by L | Governor Steve MeAlpine
asunconstitutional. The Citizens Coalidon
for Tort Reform filed alawsuitin whichwe
intervened. After prevailing through the
SupremeCourt, wewere awardedattorney’s
fees against the Citizens Coalidon for Tort
Reform.

The Citizens Coalition for Tort Reform is
now known as Alaskans for Liability Re-
form. TheiractingExecudveDirectorisA!
Tamagni. Tamagni was one of the original
founders of the Citizens Coalidon back in
1983-86. | went to one of the board meet-
ings of the Citizens Coalidon back in '86
and found him to be one oftheir mostrigid
doctrinaires.

This would all be ancient history except for
the fact that the tort reformers are again
trying to sway public opinion through the
media. Why are they bringing up such a
dead issue?

The most likely scenario is that the tort
reformers are gearing up foramajor offen-
sive in the event that redisricting presents
uswith aRepublican majority in both houses
of the Legislature. Our marching orden
appear to be pretty dear. First, we must
make sure that the House retains its Demo-
cratic majority. Secood, we much once
again ready ourselves for a public opinion
fight on the issue ofton reform.

Published by The Alaska Trial Lawyers

December 1991

TRUST REPORT,;
SUNSHINE IN LITIGATION: AN IDEA WHOSE TIME HAS COME

by Russ Winner, Chair

Trial Lawyen for Public Justi;t initiated a nadonal campaign against secrecy in the
courts in October of 1989 by seeking public access to documents under seal in a
landmark 63.7 million all-terrain vehicle (ATV) case in Oregon. Announcing the
establishment of"Fioject Access" to fight coun secrecy nationwide, TLPJ challenged
aprotective orderin Oberg v. Honda. Case No. A8709-03897 (Cir. C t Ore. February
21,1990), the first case to award punitive damages against an ATV manufacturer.
Project ACCESS has since helped injured consumers, their lawyers, the press and the
public gain accessto information about dangerous products, environmental hazardsand
other matters of public significance.

Here in Alaska, the House Judiciary Committee, chaired by Representative Dave
Donley (D., Anchorage), introduced HB 171 last session, abill restricting court orders
and certain private agreements relating to the concealment of public hazards. The bill
is currently before the House State of Affairs Committee. Representative Gene Kubina
(D., Valdez) is chair of that committee. As would be expected, big business, industry
and oil companies and civil defense lawyers have voiced opposition to this bill. Patti
Cossman, aTrust steering committee member, and | met recently with Representative
Kubina to discuss our reasons for supporting this bill.

In anopinion piece for the Anchorage Times this pastMay, Mary Nordale, representing
the interests o fthe American Insurance Association, wrote thatHB 171 would "destroy
the courtroom asaplace in which to settle disputes. 1t would lead to...blackmail against
targetdefendants." She evenwentsofar asto predict that passageo fthe bill would close
"the local hardware store" and people would losejobs. A little extreme? Read on.

Kathryn Kolkhorst, representing the
Motor Vehicle Manufacturers Associa-
tion and Lawyen for Civil Justice, tes-
tified before the House State Affairs
Committee last session in oppositionof
the bill. Ms. Kolkhorst testified that
passageofHB 171 would interfere with
the state court system and tie the hands
ofjudges andthruthereal reason behind
this legislation w u to allow plaintiffs
lawyers to perpetuate the litigation ex-
plosion and generate additional contin-
gency fees.

continued on page 3
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HB 171: SECRECY OF PUBLIC HAZARDS

HouseBill 171 would prevent litigants and courts from keeping
information secret concerning hazards to the public. Fre-
guently, adefendantw ill onty release information about public
hazardsto aplaintiffin alawsuitif thereis anagreementto keep
the information secreL This bill would prevent that from
occurring.

There are many examples of past cases where defendants have
kept public dangers secreL.  Some examples include cases
where people have been burned and killed when Bic lighters
failed to extinguish properly or exploded, and cases where
people have been burned and killed in GM vehicles with
exploding gas tanks that could have been altered atanominal
cost. There have been cases which involve scout masters who
sexually abusetheir scouts. As lawsuits are broughtandsettled,
these defendants insist on secrecy as a part of the seulemenL
This allows the scout masters to keep their positions and abuse
other children. These hazards should not be hidden from the
public.

Often adefendantwill settle with aplaintiff and require that the
dangers uncovered by the plaintiff be kept secret When that
is a condition of settlement, an impoverished and injured
plaintiffis not in a position to require disclosure. House Bill
171 would prevent the defendant from requiring that the
plaintiff keep the public danger secreL

The procedures of House Bill 171 are simple. If adefendant
files a motion to keep secret materials produced in litigation
discovery, the coun mustdeny the motion if the materials have
previously been disclosed or if the materials concern a public
hazard. A coun may not enter any order which has the effect
of concealing information about a public hazard.

TRUSTREPORT continuedfrom page J

by Paul Cossman

HB 171 would permit people who are not parlies to the
litigation to oppose a defendant’'s request to keep discovery
materials secret if they contain information about public
hazards. If a coun enters an order which conceals public
hazards, in violation of HB 171, thena person who was not a
pany to the litigation canfile amotion to vacate thejudgment
and allow disclosure ofthe information concerning the public
hazard.

In a situation where there is a private agreement between a
plaintiffandadefendantto keepapublic hazardsecret, HB 171
would void that portion of the agreementand allow disclosure
of the public hazard. Again, HB 171 would allow people who
are not parties to the agreement to bring an action for acourt
order allowing disclosure of the public hazard.

The definition of public hazard in HB 171 includes any
instrumentality that has caused injury to aperson or property,
including devices, instruments, persons, procedures, products
and conditions ofdevices, instruments, persons, procedures, or
products.

Legislation and courtrules similartoHB 171 havealready been
enacted in Florida, North Carolina, Virginia, New Y ork, Texas
and partof California. Similar legislation and court rules are
nowpendingin Mother statesbesides Alaska. Thereis novalid
public policy reason to allow public dangers to remain secrel.
To the contrary, this is anopportunity to promote public safety
without adding any new burdens to any already-existing gov-
ernmental agencies. It is an opportunity to prevent future
injuries at no cost to the Alaskan public.

vtfi

In arecent Bar Rag (Novcmber-December 1991) letter to the editor, attorney Kenneth Gutsch expressed the opinion Ihal passage
of HB 171would both increase costs of litigation and deter settlemenL

We disagree. The public hasthe right toknow ofproven public hazards sothat future injuries and deathscan beavoided. Theprospect
of public disclosure of these hazards will induce an elimination of these hazards, and an early settlement of suits brooght against

them. Litigation should be reduced, and early settlements increased.

As | indicated in my last report, the Alaska Action Trust strongly supports passageofHB 171. What follows is the Trust's position
paperon HB 171, written by Paul Cossman, aswell asa ujraouay o f state developments on the secrecy issue. Academy members
are encouraged to contact Representative Kubina directly to let him know of their supportof HB 171, and to ask him 10 pass the
bill outof hiscommittee. He can reached at 835-2111 during the interim and at465-4853 during legislative session. |f you wish
to comment to us on this issue, please call or write Paul Cossman, Debra Gravo at the Trust office, or me.

The Alaska Trial Lawyer— Page 3
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SUMMARY OFDEVELOPMENTS ON SECRECY ISSUE

Enacted Legislation:

Florida: Tho Sunshinein Litigation Act, which took effect on
July 1,1990, was the first state legislation which identified a
class ofdangers to public health and safety and soughtto limit
the extent to which they could be concealed. The law forbids
courts from entering orders which conceal a“public hazard" or
information about a public hazard. A public hazard can be a
“device, instrument, person.procedure,product,oracondJtion
of a device, instrument, person, procedure, or product that
causedandis likely to causeinjury. M he statute also makesany
agreementorcontracttoconceal apublic hazard unenforceable,
and allows the public and the news media standing to contest
coun orders or contracts which would conceal public hazards.
Couns are required to ullow disclosure of information that is
sought to be concealed if the information might be useful to
members of the public to protect themselves from injury by a
public hazard.

North Carolina: Legislation or confidential settlements of
suits against the state government took effect on July 1,1989.
The statute prohibits government agencies, officials, or em-
ployees from entering into confidential settlements to resolve
suits in connection with their official duties or responsibilities.

Virginia: HouseBill 1582,the first legislation ofits kind, was
introduced in 1989 by ATLA Member Bernard Cohen, a
member ofthe General Assembly. || passed and was signedby
the Governor, and took effect on July 1, 1989. It allows
attorneys to share information produced in discovery if they
have permission of the court (given after ahearing), andif (he
attorneys whowould receive theinformation agreeto be bound
by the terms of any protective order.

Adopted Court Rules:

California (San Diego County): By localrule, the San Diego
County Superior Court adopted a policy on confidentiality
agreements and protective orders, effective July 1,1990. The
rule states that such practices are disfavored and should only be
allowed when it is shown that there is a recognized right to
secrecy, that disclosure would cause harm, and that secrecy is
In the public interest

New York: On February4,1991, New York State's Admin-
istrative Board of the Courts adopted a new rule (22 NYCRR
Part216) on sealing ofcourt[€C0IUSia d vil actions in the trial
courts. The rule took effect on March 1. The rule prohibits
scaling ofrecordswithoutaSpeCIfICfinding Ofgood cause. The
nue directs the court to consider the interests of the public as
[ ajinjfl Mt +f
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well as die interests o fthe parties in determining whether good
cause has been shown. “Court records" are defined as all
documentsandrecords o fanykind thatarefiled with theclerk.
Discovery material thatis notfiled with the clerk is unaffected.

Texas: In 1990, Texasbecamethefirst staleto addresstccrecy
concerns through court rules which look effect on September
1,1990. The Texas Supreme Courtchoseto focuson the issue
of sealed court records, and adopted amendmentsto the Texas
Rules ofCivil Procedureto establish standards and procedures
for sealing. The courtrecognized a“ presumption ofopenness”
of all court records, which could be overcomeonly after a
showing that a specific, serious and substantial interest in
sealing records outweighs any adverse effect on public health
andsafety, andthatnolessrestrictive meansthansealingwould
protect the interest “Court records" Includes all documents
filed inadvil action, aswellu unfiled discovery material and
settlement agreements that are not filed but might have a»
adverse effecton public health and safety. The courtdetailed
specific procedures (notice, public bearings, etc.) by which
records could be scaled under the new rules, and provided that
individuals and organizations not a party to the case could
participate in bearings.

Pending Legislation:

Alabama: The Alabama Trial Lawyers Association is support-
ing S«iateBiU328, which isidentical to the Florida legislation.
The bill is in the Senate Judiciary Committee,

Alaska: HouseBill 171 was introduced on Februaiy27,1991
and is pending in the House State Affairs Committee. The bill
utilizes the “public hazard" concept and several procedural
points of the Florida legislation.

California: The Centerfor Public InterestLaw, Sacramento,
and the California Trial Lawyers Association are sponsoring;
SenateBill 71 1. The bill would prohibit confidentiality agree-'
meats, protective orders and settlement agreements which
would cooceal a public hazard or threat of environmental
damage, and would give any person standing to coolest an
order, agreementor contractwhich conceals such (affirmation.-
There are numerous additional sponsors. ThebillIs pendingIn'
the Senate Judiciary Committee.

Hawaii: The Hawaii Academy of Plaintiff*1Aabroeys is
supporting House Bill 2019. The bill utilizes the “public
hazard" cooccpt of the Floridi Sunshine In Litigation Act It
also employs a standard to be met by those seeking protective

*S.
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orders that is similar to that used by the Texas court rule
amendments. The bill passed the House on March 12, but has
since been deferred until next year.

lllinois: The lllinois Trial Lawyers Association is supporting
two identical bills, House Bill 276 and Senate Bill 242. The
bills are based on the Texas court rule amendments.

Louisiana: The Louisiana Trial Lawyers Association is
actively supporting abill (called the Sunshine in the Courtroom
Bill) that would amend Article 1426 of (he Louisiana Code of
Civil Procedure by incorporating the elements of the Florida
legislation.

Massachusetts: Two bills have been introduced. Senate Biill
778, similar to the Texas courtrule amendments, was heard by
the legislature's Joint Judiciary Committee on March 11
House Biill 3775is similar to the Florida Sunshinein Litigation
Act, but is broader in certain respects. It would apply to any
disputethathas matured to the extent thatone potendal plaintiff
and one potential defendant have notice of the possibility of
litigation. It would establish apresumption in favor ofdisclo-
sure of information regarding a public hazard, and require any
party opposedto disclosureto prove beyond areasonable doubt
that the information would not help the public to protectitself
from the hazard. The House bill was heard by the Joint
Judiciary Committee on Marcia 27. No further action hasbeen
taken on either bill asyet

New Jersey: Assembly Bills 3794 and 4110 were introduced
on October 29,1990. They are essentially identical to the
Florida legislation. AssemblyResolution No. 136, introduced
May 24,1990, urges New Jersey attorneys and judges not to
enter into or approve secrecy agreementsorordersin civil cases
involving toy-related injury and death. Assembly Resolution
No. 136alsourgesthe NewJersey Supreme Courttoadoptrules
to implement the resolution. A Il measures are still pending.

Oregon: The Oregon Trial Lawyers Association is supporting
two bills that are pending in the Senate Judiciary Committee.
Senate Bill 579 is similar lo the Virginia legislation. It would
amend the Oregon Rules of Civil Procedures to provide that
protective orders in any civil litigation will not prevent an
attorney from sharinginformation and materials covered by the
protective order with anattorney handling asimilar or related
case. Disclosure may be made only by courtorder, andonly to
attorneys whoagreeto bebouodby the protective order.but the
courtwould be required to allow disclosure unless good cause
is shown by the protective order’ sbeneficiary. Senate Bill 580
would provide that confidential settlement agreements are not
binding unless a court orders that they are, after findings that
confidentiality is necessary to protectaparty andthatit will no;
harm the public interest The bill would also provide that &

confidential settlement order does not bar sharing of informa-
tion between attorneys solong asthe terms o fthe settlementare
not disclosed.

Pennsylvania: Two bills are pending in the House. House Biill
751 is very similar to the Rhode Island bill, butis not limited
toproductliability litigation, andadditionally barsrequests for
non-disclosure of the amount of settlements. House Bill 752
is a simplified version of the Florida legislation, but has
additional provisions that (1) allow prevailing parties to re-
cover attorney fees, and (2) make it amisdemeanor to conceal
apublic hazard intentionally, knowingly or recklessly. Senate
Bill 656, similar to the Florida legislation, is pending in the
Senate Judiciary Committee.

Rhode Island: House Bill 5987, introduced in February, has
been passed by the House Judiciary Committee. It would
prohibit courts from entering orders against disseminating
product liability litigation documents (or information about
product safety and design matters) to regulators or other
attorneys. It would alsoprohibitdiscovery or settlementagree-
ments which would require return or destruction o fdocuments,
as well as agreements not to represent other victims o f similar
product defects in the future. The bill is nearly identical to a
secrecy bill that was passed overwhelmingly in 1990 but was
vetoed by then Governor DiPrete after the legislative session
had ended. Mr. DiPrete was defeated for reelection.

Wisconsin: The Wisconsin Academy of Trial Lawyers is
supporting abill similarin procedures and effects to the Texas
court rule amendments.

Proposed Court Rule Amendments:

Michigan: The Michigan Trial Lawyers Associations has
proposed amendments to the Michigan Court Rules which
utilize the “ public hazard” concept of the Florida Sunshine in
Litigation Actbutemployitinthecourtmle context. Amend-
ments to Rules 2302(c), 2310 (b) and 2310 (c) would add
provisions prohibiting the entry ofdiscovery orden thatwould
conceal public hazards. Those rules govern protective orden
in general and requests for production of documents, directed
to both parties and non-parties.

New Jersey: A possible court rule amendment to prohibit
someforms of secrecyin settlements is under consideration by
asubcommittee ofthe Civil Practice Committee appointed by
the New Jersey Supreme Court to review the rules of civil
procedure. The nextrulechanges in New Jerseyare scheduled
for September 1992.

continued on pate 6
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Soulh Carolina: The South Carolina Trial Lawyen Associa-
tion has submitted proposedrule changesto the South Carolina
Supreme Court that are Identical to Texas Rule 76a and a
portion of a Texas rule on protective orders for discovery
material.

Bills Not Passed, 1991 Legislative Sessions:

Arkansas: SenateBill 698diedin committee. Thebill utilized
the “public hazard” concept of the Florida legislation, but
would have applied only to settlement agreements and other
agreements and contracts to conceal public hazards. The bill
also had a section providing that it would not be construed to
require disclosure of “private facts, concerning a natural
person, that are not pertinent to public hazards.”

Colorado: House Bill 91-1060, based on the Florida model,
w u defeated 6-5 in the House Judiciary Committee in Febru-

ary.

Connecticut: House Bill 7304, based on the Florida legisla-
tion, died in the House Judiciary Committee with no vote taken.

Hawaii: SenateBill 1838, whichwuslmilartothcTexas court
rule amendments bul went well beyond any existing rules or
legislation in several areas, died in committee. 1l included a
finding on undesirable effects of secrecy. It would have
presumed openness to the public of all court documents,
discovery and settlement agreements, whetheror notfiled with
the court; would have allowed the news media to file standing
requests to receive notices of hearings on secrecy questions,
and would have required maintenance ofapu’ lie file ofsecrecy
motions for the entire state; and it would have awarded attorney
fees to any person who substantially prevailed in opposing a
motion to liir !t public access.

lowa: House Study Bill 294, based on the Texas court rule

amendments, died in the House Jugiézia? g:gmmittee.

Kansas: SenateBill 104w u defeatedin the Senate Judiciary
Committee. The bill substantially duplicated the Florida
Sunshine in Litigatioa Act but also utilized procedural ele-
ments of the Texas court rule amendments u lo notice and
bearing requirements. The Kinai iQty Business Jourrel
published an editorial in support of the bilL

Mississippi: HouseB ill 87wasdefeatedin thcHouseJudiciary
Committee. The bill incorporated elements o f both the Florida
Sunshinein Litigation Act(oo" pubtic hazards")and tho Texas
court rule amendments (establishing 2 presumption of open-
ness and procedure for requests [0 Seal court records.)
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Montana: House B ill 473, essentially identical to the Florida
Sunshine in Litigation Act, was passed by the House Judiciary
Committee, but w u defeated In the House.

Nevada: ScnaieBill 373, similarto the Floridalcgizlalion, was
defeated 9-8 by the Judiciary Committee on April 30, The bill
would have given representatives of the news media, and the
federal, state or local government standing to contest court
orders that would conceal a public hazard. It would also have
required bearings on contested orders to be “advanced as a
matter of immediate public interest and concern.” .

New Hampshire: SenateBill91,identicaltoihe Rhode Island
legislation, w u approved by the Senate on March 14, butwu
defeated in the House on May 3.

New Mexico: House Bill 865, similar to the Florida legisla-
tion, wu beard by the House Judiciary Committee on March
7, butwu tabled.

South Dakota: House Bill 1252, Identical to the Florida
Sunshine in Litigation Act, was reported out of the House
Judiciary Committee, but was defeated in the House, 34-32.

Virginia: HouseB ill 1205wasintroduced in January 1991 but
was defeated in committee. The bill was similar to the Florida
legislation. It was supported by the Virginia Trial Lawyers
Association, butwas strongly opposed by the Virginia Cham-
ber of Commerce.

Washington: House Bill 1320, which was similar to the
Florida Sunshinein Litigation Act, passed the House onMarch
18, but was not voted out of the Senate Law and Justice
Committee before the legislative session ended.

ALASKA ACTION TRUST
STEERING COMMITTEE

Russell Winner, Chair
Michael Schneider, Vice Chair

JohnSuddock
Paul Cossman
Dan Hensley
James Pentlarge
Marcus Paine
Christine Scfaleuss
Richard Friedman
Joe Kalamarides



TORT BRIEFS

MICHIGAN

Michigan has been facing aserious medical malpractice threat
this year. The Senate Republicans have introduced a 28 bill
health care package which would provide more expert witness
restrictions, shorten the statute of limitations, adjust contin-
gencyfeesliding scales,capnon-economic damagesat $225,000
and provide for analtentative fault-based adjudicatory process
to die existing civil justice system.

OREGON

A secrecy bill passed the Oregon House by a55-4 vote on May
31, the Senate with a25-1 vote on June 15, and was then signed
into law by the governor. The bill prohibits confidential
settlements by state governmental agencies and employees
without full and complete disclosure to the court of the
settlement terms, and requires court authorization of any
confidential settlements. The bill became effective October 1,
1991

OHIO

Court Developments: The Ohio Supreme Court recently
overturned the state’s 1970'senactmentofa$200,000medical
malpractice cap on non-economic damages in the case of
Morris v. Savov. No. 89-1807 (Ohio, Aug. 29,1991) holding
the damage limitation violated the Due Process Clause of the
Ohio Constitution.

Morris was injured in an automobile accident, and subse-
guently treated by aneurosurgeon, Savoy. Following surgery
performed by thedefendant, Morris was leftparalyzed from the
neck down. During the federal court trial, Savoy ndmitted
negligence, leaving damages as the only issue to be deter-
mined. The jury awarded $23 million which included an
award of $845,000 for pain and suffering. The defendant
moved to lim it the award for pain and suffering to the $200,000

cap.

The Ohio Supreme Courtdetermined that the cap violated the
due process clause finding that no rational basis existed be-
tween the $200,000 damage cap and malpractice insurance
rates. The Court further cited a 1987 Insurance Service
Organization (ISO) claim study, the statistical arm of the
insurance industry, which found that savings from various ta t
“reforms"were" marginal tononexistent,” incl uding m$250,000
cap on non-economic damages.

This decision represents a significant step in that a court of
ultimatejurisdiction hasruled in away suggesting thatthereis
no nexus between tort “reform” and lower insurance rates.

NEW YORK

In aprogressive step, the New York legislature eliminated the
requirementthat medical negligence casesmustfirst be consid-
ered by a medical malpractice screening panel prior to ajury
trial during this year's session. The legislation became effec-
tive October 1,1991.

FEDERAL LEVEL

More Bills Introduced in the House. On October8th and October
17th, 1991, similar bills to provide economic incentives to
promote the development of alternative dispute resolution
systems for medical malpractice claims were introduced in the
House and Senale, respectively. The bills - H.R. 3516 and S.
1836- alsocontain provisions thatwould preemptstate tort law
and enact uniform federal medical liability standards. Neither
bill was introduced with any co-sponsorship by Democratic
members. In the Senale, S. 1836 is the fourth comprehensive
medical malpractice proposal introduced since the start of the
First Session; in the House, H.R. 3516 is the third. There has
been no significant action on any of these bills and none is
presently scheduled.

THE NETW ORK CORNER

Are you looking for information for a case? The
Network Comer is here for the use of all Academy
members, freeofcharge. ItisaregularfeatureofTAe
Alaska Trial Lawyer.
v*'iuv rv *

I f you are seeking information, submit yourinquiry

to The Alaska Trial Lawyer by mail (P.O. Box
J02323, Anchorage, Alaska 99510)a by phone at
258-4040).

please limit your notice to 50 words a leas
include your name and pbooe number
we will list your notice in tbe next issue

*

*
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MARK YOUR CALENDAR

CONTINUING LEGAL EDUCATION HIGHLIGHTS

Products Liability/Wrongful Death Seminar
January 11,1992

Chicago, lllinois

Sponsored by Illinois Trial Lawyers

ATLA Winter Convention
January 12-16,1992

Boca Raton Resort

Boca Raton, Florida

Medical-Legal Update Seminar

February 12-16,1991

Vail, Colorado

Sponsored by National College of Advocacy

UPCOMING ALASKAN EVENTS
First day of the second session, 17th Legislature

Roundtable Lunch
January 14,1992
QuarterDeck, Twelve noon
$15.00 inclusive

Academy Dinner

January 23,1992
QuanerDeck

6:00pjn.no host cocktails
$30.00 inclusive

Speaker: Dr.Paul Craig speaking onthetopic ofbrain injuries.
Midnight Sun Court Reporting will be demonstrating “real-
time" reporting (a process whereby areporter's steno outline
is immediately translated into the English word on acomputer
screen)

6:30 p.m. dinner

s 1 v " x . -
Mastering Jury Trials <
A one-day seminar by Russ Herman, ATLA p ut president
May 29.1992
Clarion Hotel
Anchorage, Alaska

THEIR COMMITMENT

The Alaska Academy of Trial Lawyers and Alaska Action
Trust, both non-profitorganizations, are financially dependent
upon annual membership duesand monthly contributions. The
Trust and Academy were facing a $40,000 deficit this fiscal
year. Generous contributions from the lawyers listed below
have made it possible to maintain both organizations at the
levels it has taken years of hard work and money to attain.

The Academy engages In many activities which serve as
invaluable resources for plaintiff-oriented attorneys. The
monthly ncwslctter.roundubleluncbeons, anddinnermeetings
are exceptional venues for the exchange of views and in-
formation. The Academyis involved in various puUic service
programs which cast a positive light on the legal profession,
such as Community Law School and the Toy Safety Program.
A professional staff combined with a dedicated membership
has made the Academy aforce to reckon with in Alaska’slegal
community.
Pcew T

The Trust, the political arm of the Academy, represents the
interests of the general public and trial lawyers in Juneau. The
Trust addresses and monitors many issues of importance,
including workers' compensation, criminal law, auto insur-
ance, insurance reform, family law, workplace safety, and
works to defend the rights of the individual and to protect the
civil justice system.

The success ofboth the Academy and Trust Is due entirely to
the hard work, perseverance and financial contributions of its
members.

Thank you.

Winston Burbank
Grant Callow
Charles Coe
George Dickson
Pete Ehrbardt
Michael Flanigan
Rick Friedman
Lewis Gordon
Peter Gruensiein
DkkHarrea
JeffJefferson
Kelly, Cossman & Associates
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Mestas & Schneider
Jim Pentlarge
Laurel Peterson
Rice, Vollaad k Gleason
Eric Sanders
Chris Schleuss
Clifford Smith
Torrid & Snyder
John Suddock
VincentVitale
BobWagstaff
Russ Winner



IF YOU SEE

THESE MEMBERS,
STOPTHEM AND
SAY “THANK YOU”

Preserving the jury system, promoting victims’ rights and
protecting our ability to practice personal injury law carries
with it abig price tag. The Alaska Action Trustcould not exist
without the generous monthly contributions and commitment
of the following members. To inquire about becoming a
monthly contributor, contact DebraGravo, Executive Director,
at258-4040.

Stalwarts
L. Ames Luce
Dan Hensley

President's Circle
Lloyd Anderson
Myron Angstman
Charles Coe
Kelly, Cossman & Associates
Lewis Gordon
Greg Grebe
Jeffrey Jefferson
Robert Libbey
Dennis Mestas
W. Michael Moody
Michael Reusing
Eric Sanders
Michael Schneider
Stephen Sims
John Suddoci:

Phil Weidner
Russ Winner

Centurion
Grant Callow
Jim Gorton
Dennis Maloney
Ray Nesbett

Benefactor
Terry Aglictti Kasmar & Slone
Bill Bryson Leonard T. Kelley
Roger DuBrock Dennis Maloney
Richard Friedman Jim McComas
Steven Gray Gerald Markham
Richard Harren Christine Schleuss
Ken Jarvi
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MOMENTUM GAINED
FOR PRODUCT LIABILITY

Product liability reform has been upstaged by solvency, the
single biggest insurance issue of tho year.

Although lostin the midst of congressional and consumer calls
for greater scrutiny of insurers, product liability reform never-
theless remains aperennial battle.

Reform proponents, including businesses and many of their
insurers, call for passage of House and Senatebills thatwould
pre-emptstate productliability laws and establish federal rules.

Would-be reformers face an uphill march in the 12-year-old
battle. Introduced often, reform, despite its formidable corpo-
rate backing, has never gained enough voles to passbecause of
overwhelming consumer opposition.

“Federalizing products law is notagood idea,” said Roxanne
Barton Conlin, president-elect of the Association of Trial
Lawyers of America. “It’s a bad taw. It's just not going
anywhere. No chance. The federal product liability bill is an
effort on the partof manufacturers to get themselves exempted
when they make defective products that hurt people.”

For instance, Senate Bill 640, the Product Liability Faimess
Actof 1991, calls for the victim to pay attorney fees and costs
oftheopposing party if the victim refusesascttlementofferthat
turns out to be greater than that awarded in averdict. Further-
more, the bill increases the victim’s burden of proof by
requiring "clearandconvincing” evidence that the defendant's
conduct “manifested a conscious, flagrant indifference” to
public safety.

Thebill also establishes adefense against punitive damagesfor
drugs and medical devices that have government approval, as
long as there was no fraud in obtaining the approval and no
bribery ofgovernment officials, according to asummary ofthe
bill prepared by the Product Liability Alliance, a coalition of
businesses.
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welcomes JeffreyMayhook and David
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ABANK WITH LOTS OF INTEREST

” ‘*W °

Our Deposition Bank is an invaluable tool to the trial lawyers,
but we need your help to keep us up to date.

Sendusyour latest briefs and mostrecenttranscripts on experts
— doctors, economists, engineers, etc.! 11

The Academy currently has copies of depositions of the
following individuals:

John William Aker— manager of the Yakutat
Fisherman’s Cooperative

Martha Andrew — rehabilitation consultant
William Bell — family practice physician

David Bickcrstaff— Milliam & Robertson Inc.;
casualty actuarial team

Joe Blackard — road builder

Richard Block— director, Division of
Insurance, Departmentof Commerce &
tI}Econg_mic Development for the State of Alaska

> X

Freda Marie Borchick— property owner in
Juneau

j jtueec- T #
J.C. Borchick— property c*ner in Juneau

George Brown— orthopedic surgeon

CharlesChandler— c\vyaChandler Sporting Goods
& Hardware in Juneau
[ W R D' Gls S
Virginia Collins— certified rehabilitation nurse
and certified rehabilitation counsellor
0x .
Lawrence Dempsey — neurosurgeon

William Maurice Dickson— biology, commerical
fishing, guiding, Dying, mostly land development
(Stephan, el al v. Nelson, et al.)

Edward J. Dicrick — State Department of
Transportation StPublic Facilities,
superintendent of airport and highways in
Yakutat
v: & & & & & # ' F e ¢ *

J. Paul Dittrich— orthopedic surgeon

Betty Eneboe — registered nurse I

Paul Eneboe— family practice physician

Lt-flifAaN*
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Ken Fallon — social worker at the Langdon
Clinic

Terrance Gallagher— Magistrate for the State of
Alaska at Yakutat, cook for the Yakutat School
System, commercial fisherman

George Gates— orthopedic surgeon )

Karl A. Hahn, Jr.— claims superintendentJ;(L)jr
State Farm

Frank Harrison — Chancellor at UAA

Christopher Horton — orthopedic surgeon

Gregory Jenie — d/b/a Capital Decorators,
contractor in Juneau

Sidney Michael Johnston— controllerfor Stephan
and Sons, Inc. (Stephan, etal. v. Nelson, etal.)

Vincent Jolivet— financial and economic
consultant (two volumes)

William Judson King— accidentreconstnjctionLt
and human factors expert

David R. Knowles— consulting economist
"
Donald Koch— Division of Insurance

J.R. Langdon— psychiatrist °o e

*

William C.Lange (Vols. land 2)— businessperson
(Pctro Marine Service v. Lange. claL)

Tina Long — works at the Airport Lodge

Richard Maness— cashier at the Bank of
Columbia Falls, Columbia Falls, Montana
. N

John McCarthy — dentist

Polly March — claims representative for State
Farm

Lama Martin — firearms expert

Ronald A. Martino— psychiatristand neurologist

frrKtjvw 1 i LAVAS

Mary Moran—vocational counsellorforworker's
comp claims

Thomas Munglc— homeowner in Juneau

(Paddock YU gy)



Bill Nelson— d/b/a Nelson and Associates
(Stephan. cl al.v. kelson, ctal.)

Michael Newman — orthopedic surgeon

T.0. Paddock— d/b/aT.O. Paddock, contractorin
Junean

Thcmas Parke — Chief of the Fisheries Tax
Division, Department of Revenue for the State of
Alaska

Or. David E. Peach— physician of internal
medicine

Lynn Ravsten — professor of psychology
Donald R. Rogers, M.D. — pathologist

Irvin A. Rothrock, M.D. — child and forensic
psychiatrist

William B. Rugcr— President ofthe Sturm Rugcr
Company Inc, manufacturers of firearms

David D. Sandberg— licensed psychological
associate for Ohlson Psychological Services

Joseph A. Shields, M.D. — orthopedic surgeon

Gary D. Sloan, Ph.D. — human factors and
ergonomics expert in Washington state

DouglasGrantSmith.M.D.— orthopedic surgeon

Reid H. Smith,— Presidentof Norther Adjusters
(courttranscript, Vol. IV in Weiford v State Farm)

David J. Sperbeck, PhD .— clinical and forensic
psychologist

Dennis Spurrier— police officer

Craig Stewart—first grade teacherfor the Yakutat
City School

JohnTalbott— forensic engineering expert (three
volumes)

Daniel R. Ulery— general contractor, in
partnership with Greg Jerue

Thomas P. Vasilcff— orthopedic surgeon

Edward M. Voke, M D . — orthopedic surgeon

» ThomasR. Wickwire— attorney for the Attorney
General’s Office, Civil Section in Fairbanks

Other documents include:

Documents relating to roll-over protection.

Plaintiff & defendant exhibits in the Weiford case.

Jury instructions in the Weiford case.

McClellan: briefing on amotion to compel plaintiffto appear
for a psychiatric exam in a personal injury case.

Dunawav: briefing onjoint & several liability in Alaska and
concurrenttortfeasors asindispensable particr, wealso havean
orderfrom acasein southeastAlaska fQwenslwhlich addresses
the interpretation ofthe new several liability statute and comes
to conclusions slightly different than those arrived at by Judge
Fabe in this case.

Racine: briefing on punitive damages and lost profits in atort
claim for breach of a professional contract of employment.
Kulawik: Supreme Courtbriefs dealing with the questionof(1)
recovery of lost inheritance damages in wrongful death cases
and who may recover those lost inheritance damages, and (2)
the application of the income tax rules in Beaulieu to wrongful
death cases.

Matlock: briefing on official immunity.

Vincent: application of Alaska's good Samaritan statute to a
hospital emergency room.

Mcllott: briefing on the statute of limitations discoveryrule in
medical negligence cases.

Davis: SuperiorCourtbriefondiscretionary Immunity for road
design decisions involving crosswalk striping and warning
signs.

Chi: briefing onaninsurer’sreservation ofrights triggering the
insured’s right to independent counsel.

Shaw: briefing on a motion to compel plaintiff to submit to
Rule 35 examination.

OK-Sun B. Preisinger briefing in insurance bad faith case
where defendant seeks unrestricted medical release from
plaintiff.

GfiQlge: defenses to liability under 42 U.S.C. section 1983
based on (1) the fact that state law affords an adequate remedy
and (2) qualified immunity.

Baptistev. Blumenshine: recent 1stJudicial District DW | case
with various trial court rulings pertinent to personal injury
cases, in particular, the automob Je case; trial court decisions
and orders re: punitive damages, comparative negligence,
comparative negligence - punitive damages; discovery and
discovery sanctions, evidence and hedonic damages.

Hughes v. Harrelson: briefings on statutory interpretation of
A.S. 28.20.440 in conjunction with A.S. 2V89.020 and
28.22.010(d); theargument madeis thatthe statutory language
ofthese statutes compels payment of prejudgmenl interests in
addition to the face amount of the policy.
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LETTER TO THE EDITOR

Dear Editor:
Rc: Pre-trial rulings in Baptiste v. Blumenshine

This recent First Judicial District DWI case was an opportunity
to securetrial courtrulings from Judges Carpcnetiand Weekson
anumber ofissues common to personal injury cases, in particu-
lar, the automobile case. Some of the issues were unsettled in
Alaska, others were more limited and unique to the facts.

The issues and holdings [are summarized below]. ..

Pleadings

1 Punitive Damages:

A defendant’s conduct in driving while intoxicated is so
reckless and wanton that plaintiffis entitled as a matter of
law to plead and argue to the jury a claim for punitive

damages.
2. Comparative Negligence:

Defendant’s conduct in driving while intoxicated is not so
reckless and wanton that he is prohibited from arguing
plaintiffs comparative negligence. Plaintiff argued under
McLcmore v. Harris (a pre-Kaatzcase) that pure compara-
tive negligence was notapplied when adefendant’sconduct
was wanton, reckless or intentional.

3. Comparative Negligence - Punitive Damages:

Even though one pure comparative negligenceis applied in
a DWI case and a defendant can argue plaintiffs negli-
gence, if any, in the accident, the negligence of a plaintiff
is not applied to reduce a punitive damages award.

4. Discovery:
Plaintiff was entitled to:

a. All insurance company records (except those per-
taining to liability and settlement value of the case) before
defense counsel advised plaintiff he was representing the
defendanL The insurance company had on-going contacts
with the attorneys in the defease firm for several months,
but none of these attorneys, including the future defense
attorney, advised plaintiff they were representing defendant
or the insurer. All insurenoe company records generally
(with the exception previously noted) therefore had to be
produced, until the defense noticed its representation.

— _ m ST
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b. Plaintiffwasentitled:.(depositiontoinquirewhether
the defendant ever talked to another lawyer independent
ofhis then attorney regarding an offer ofjudgment made
by plaintiffs.

Discovery Sanctions:

Defendant's seat belt expert was struck as a witness for
failure to release the expert'sreport until the day of the
deposition. Plaintiff has been asking for the report for
almost a year and defense counsel liad expressly denied
in pleadings and on the record at adeposition that no such
report existed.

Evidence:

Defendant's history of driving while intoxicated was
admissible on the issue of culpability when the jury
considered whether to award punitive damages. How-
ever, defendant was entitled to introduce rehabilitation
evidence after the collision to establish that anaward of
punitives v as not appropriate.

Hedonic Damages.

Stan Smith, an economist and plaintiffs hedonic dam-
ages expert, was admitted over defense objection and
allowed to testify to the value ofahuman life to assistthe
jury in addressing pain and suffering damagers (loss of
enjoyment of life). Plaintiffs psychologist, however,
was”permitted totestify on thedegree (orpercentage)
to which plaintiffs loss ofenjoymenthad beenimpaired
as aresult of permanent injuries from the collision.

Very truly yours,

Loren Domke

The above materials are available at the Academy office.
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WORKERS’"COMPENSATION EXCLUSIVITY:

ISIT HERE OR IS IT GONE?

“Workers' compensation claimants have sued compensation
insurers in more than 30 stales, alleging a panoply of torts,
including willful failure to pay compensation, unreasonable
delay designed to force an unfair settlement, intentional
infliction of emotional distress, malice, deceit, misrepresen-
tation, and outrageous conductand conspiracy in the handling
of claims.

Compensation insurers defend on the ground that the ex-
clusive remedy provisions in the state workers' compensation
statutes preclude these actions. They argue that all disputes
between injured employees, employers and compensation
insurers must be presented to the state board or commission
thatadministers the workers' compensation systemand makes
the award. They contend that the penalty provisions of the
statutes provide the remedy for both intentional and uninten-
tional denial or delay in the payment of benefits.

Courts hold that mere delay in the payment of compensation
benefitsis indeed amatter to be addressedwithin the workers'
compensation system.When,however,claimants allege malice
and outrageous conduct that causes physical damage or
emotional distress, the couns are in disagreement. In some
jurisdictions, ton actions may lie against the workers' com-
pensation insurance carrier. In others, suitagainstacarrieris
barred, exceptwhen it commits an unlawful or egregious act,
such as breaking into the claimant’s home or dating the
claimant to obtain personal information.

There does not appear to be a national trend, either toward
permitting acommon law action or toward barring one. Most
of these cases have appeared in the last few years, although
there is arelevant decision in New York asearly as 193S. Suit
is permitted in somejurisdictions when damageto the plaintiff
appearsminimal; in others, it is barred when damageis severe.
Injurisdictions where suit is barred, the courts declare their
intendon to preserve the integrity of the workers’ compensa-
tion system. Injurisdictionswheresuitis permitted, the courts
simply allow an alternative forum for the aggrieved claim-
ant."

The above paragraphs are taken from an article published in
the October 1991 issue of the Defense Counsel Journal.

The 16pagearticle is anadonal survey which attempts to cite
anddescribe every reported bad faith claim againstaworkers'
compensation carrier, through 1990. It lists thirty-two stales
andtwo federal statutes. The case law covers such fascinating
topics as:

by Vivian Senungeluk

» whether a bad faith claim can defeat subrogation of a
recovery for a manufacturing defect (Alaska); it can.

« thereliability ofmotion picture evidence (California): pretty
good.

» differences in the standard ofcare in first party v. third party
claims against insurers (Colorado): significant.

 the exclusivity bar in asbestos cases (Delaware): allege
collusion.

 acarrier sduty toraise available defense toagarnishmentfor
child support (Georgia): deadbeats from hell.

« third party action under the Structural Work Act (lllinois):
potential.

* Insurer's conspiracy with physicians (Arkansas, Florida,
Indiana and New York): tell it to the Board.

The article concludes:

“Eveninjurisdictions in which courts are attempting to uphold
exclusivity provisions of the workers' compensation system,
when employees presentevidence of truly egregious conductby
workers’ compensation insurers, bad faith claims are being
recognized. What may strike ooe court as egregious may not
impressanotherin the sameway. In California, forinstance, it’s
aninvestigator filming his date at Disneyland. In Arizona it's
a carrier defying the order of an administrative law judge.

Within this decade of the 1990s, the exclusivity barrier may be
broken in everyjurisdiction. Butthe barrier is not falling like
the Berlin Wall. An employee usually must presentcompelling
evidence of bad faith before a first party claim against a
compensation carrier will be recognized, and it still will be
recognized as an extraordinary remedy."

. Copies of Vivian Senungetuk’s entire 16_pa%e
article can be obtainedfrom eACﬁdem office
calling .
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AMERICAN HEALTH CARE IN CRITICAL CONDITION

The cover story ofthe November 25ih issue of getsto the heart
of what troubles and costs Americans the most right now:
health care.

The article recites several mind-boggling facts. Forexample,
Americans spend $23,000 asecond on medical care, more than
$2billion aday, $733 billion ayear. Lastyear General Motors
spentmore on medical coverage than on steel. And the subject
of health care has become a litmus test o f American politics.

Afteradiagnosis ofseveral troublesomeareas, thearticle offers
10solutionsto 100fthe mostimportant problems surrounding
the American way of medical care.

In addition to pertinent problems like medicaid and medicare,
fraud and abuse, disappearing doctors, the hospital glut, fair-
ness and waste, two problems are particularly noteworthy.
They are, physician compensation and unnecessary care.

The Problem:  Physician Compensation

In the days when patients paid doctors from their own pockets,
doctors were cautious about the amount of medical service
prescribed and the charges levied. Doctors knew their deci-
sions could devastate a family’s finances. Besides, patients
balked at unreasonable prices. However,over thepast40years,
asvastinsurance pools were created through company benefits
plans and the huge Medicaid and Medicare systems, cost
concerns diminished. '

Under such circumstances, insurance is like a blank check.
Research shows that doctors paid in fee-for-aervice programs
order50% more electrocardiogramsand 40% more X-rays than
physicians in managed-care groups. Some doctors attend
seminars on “ creative billing," where they learn to describe
medical treatment in terms that will yield the highest prices.
When auto-repair shopsor lawyen do that, it's called podding
the bill. For doctors, it's known as “unbundling." Some
maintain that physician “unbundling" is done in the spirit of
Robin Hood, overcharging people With good insurancein order
to charge le j for the treatment o f poorly covered patients. In

any event, it seems the medical establishment is winning the
accounting war.

« -
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The Solution:  Cap Physician Fees (or Managed Care)
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The authors contend that group insurance providers should

insist that doctors treating their patients be paid salaries or Bat
fees. Such a system is already employed by many HMOs,
which charge group-insurance plans an annual foe for treat-
mentand produce dramatic savings. Treating over40 million
Americans last year, HMOs cost an average of 17%less than
the cost of traditional indemnity plans.

The Problem:  Unnecessary Care

Theatrticle contends that unnecessary care is fueled by “fearof
malpractice lawsuits" which in turn drives doctors to perform
many extra procedures lo protect themselves against accusa-
tions of negligence. The AidA estimates that defensive
medicine adds $21 billion to the U.S. health-care bill every
year. Others believe the cost is several times that. Some
reformers insist thatjuries in malpractice casessharethe blame
by punishing docton notonly for shoddy practice bul also for
their human limitations.
T

On the other hand, many doctors and hospitals ovrtrcat
patients simply because they have ablank checkto do so under
many insurance programs. Some figures contend that20% of
all medical procedures and treatment is completely unneces-
sary. Many doctors challenge such findings, arguing thatit is
better to be safe than sorry.

The Solution:  Cap Non-Economic Awards

The article advocates capping non-ccooomic awards in mafc
practice cases. The authors die California has having 0€ of
thelowest malpractice premiums in the U.S. becauseofplacing
a limit on such awards in 1975 ($250,000 cap on pain and
suffering). No dala is given to back up that claim however.



NEW STUDY SETS RECORD
STRAIGHT ON PUNITIVE
DAMAGES AWARDS

A landmark empirical study on punitive damages awards in
products liability cases has confirmed that punitive damages
rarely penalize corporations that take reasonable precautions.

The study, Setting the Record Straight, was conducted by
Michael Rusiad, professor of law at Suffolk University, and
Thomas Koenig, professor of sociology at Northwestern
University. The research was supported by a grant from the
Roscoe Pound Foundation, which is publishing the results this
year.

Rustad and Koenig tracked punitive damages verdicts in
products liability litigation during the last 25 years. They
analyzed therelationship between amounts awarded by acourt
and those actually received by aplaintiff. They found that few
manufacturers were assessed punitive damages unlessthey had
prior knowledge of aknown risk that they failed to correct.

“The typical plaintiffwas permanently disabled or killed by a
product known by the manufacturer to be unnecessarily haz-
ardous,Hnote the authors.

A conclusion that can bedrawn from the study isthat the impact
ofpunidvedamageson competitiveness isminimal. According
to the authors, the collected data show that “ punitive damages
are rarely awarded, even more rarely collected, and in the vast
majority of cases, richly deserved.”

The Academy hopes to have thesefindings

available to interested members the beginning of

the newyéar,

Invite
a Friend
to Join
TheAcadem.y

COULDN’T ATTEND

DEFENSE CONFERENCE 917
THE COURSE MATERIALS CAN
STILL BE YOURS!

Just because you couldn't make it to the Criminal Defense
Conference this yeardoesn't mean the course materials are o ff
limits. For$75 acomplete copy ofthe materials are available
to you. Bulhurry! We have already received many requests
for copies, and more are sure to follow.

Each binder includes the following:

* “Opening Statements by a Defense Attorney in a Criminal
Case" and "Cross Examination," by Terence F. MacCarthy.

«“ Motions Hearings: A Million Questionsto Ask andthe Legal
Authority to Back You Up," by Linda Hotes.

«"Client Preparation and Direct Testimony” and “Acting For
Lawyers ¢ Welcome to the Theater of the Absurd," by Dale T.
Cobb.

*"Experts: CanYou Use Themor Only Abuse Them?"by Bert
Nieslanik.

» Class Materials for Lecture by Charles V. Morten (Forensic
Scientist)

Class Materials for Lecture by Dennis G. Fitzgerald (Lawyer,
Investigator)

Call the Academy office at258-4040fo r your notebook today!
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MAKE A
DIFFERENCE...
VOLUNTEER!

The second session of the 17th Legislature begins Monday,
January 13lh, 1992. During every legislative session the
Academy office receives numerous inquiries from legislators
and their staff, requesting input from trial lawyen on various
pieces of draftlegislation. Typical areas of concern are: civil
liability issues, workers’ compensation, auto insurance issues,
insurance reform in general, secrecy orders, medical mal-
practice issues, criminal lawissuesand changesin rules ofcivil
procedure. Oftentimes, the legislator wants to have aone-on-
one conversation with atrial lawyer. Other times, written or
verbal testimony regarding the bill and/or issue is needed. The
Alasl aAcademy of Trial Lawyers and Alaska Action Trust are
looking for volunteers within the two organizations to provide
this invaluable input. If you are interested in making a
difference in the legislative process, please call Debra at the
Academy office, 258-4040, and sign up to be a volunteer.

Our January dinner speaker will be Dr. Paul Craig.
Dr. Craig will talk about the mechanics of brain
injuries, recognizing when aclient has brain
injuries, the treatment of brain injuries and
presenting evidence of brain injuries. This

should be an informative evening so plan now

on attending.

Attorney challenging constitutionality of Alaska's new
Tot Law" wants to hear from others who have or plan to -
for exchange of ideas and research. Contact Dan Wayne,
130 Seward Street, Juneau, Alaska, 99801.

Telepbooe 907/586-2770.

FEAR McCARRAN
REPEAL WILL JAR
INSURANCE TRADE

According to a recent article in the Journal of Commerce,
congressional scrutiny of the insurance industry’s regulatory
framework has prompted tome industry groups to back off
from their long standing opposition tochangesin the McCanan-
Ferguson Act.

However, the National Association of Independent Insurers, an
industry group representing about560property/casualty insur-
ance companies nationwide, will not follow suit. It refuses to
accept any modifications in the act, the 46-year old legislation
providing the industry with state regulation and a limited
antitrust immunity.

Examination of the insurance industry's regulatory status
beganwith the publication o fareportissuedin November 1989
by the General Accounting Office. The report seriously
guestioned whether the state regulatory system adequately
safeguards consumers.

As evidence to support its case, the GAO cited an alarming
escalation in insurance company insolvencies throughout the
last decade.

A congressional research agency, the GAO issued two addi-
tional reports this past May that added momentum to the effort
to re-regulate the industry. Both were harshly critical of state
procedures to regulate insurers for solvency.



EXPERT WITNESS FILE NEEDS YOUR
CONTRIBUTIONS!II

The Alaska Academy o fTrial Lawyers is in the process o f updating our expert witness file. The Tile currently
consists of several local and out of state experu.

We are asking members to submit names of experts they have used in litigation and/or know to be reliable.
We are seeking experts in awide variety ofareas. medicine, economics, all areas o fengineering, automotive
and marine design, highway safety, aviation, product liability, etc.

If you know of expen witnesses who might like to be listed in our file, please submit the following form to:
The Alaska Academy of Trial Lawyers
P.O. Box 102323
Anchorage, AK 99510

Each expen will be contacted to ensure that she is willing to beincluded in the flle before any referrals are

given.

EXPERT WITNESS REFERRAL FORM

Name of Member Making Refenal

Name of Expen

Type of Expert
Expert's Phooe Number
Expert's Address

City, State, Zip-—

Area(s) of Expertise

Comments






£ F WALTER J. HICKEL, GOVERNOR

NEW ANCHORAGE
FERLYTQ  pHONE (007) 200-8100

DKPAIKTMENT OF LAW o 1081 WAth AVENUESUTE200

ALASKA 99501194

ANCHORAGE,
PHONE: 907%276-3550
OHAE- TFEAT TOREYGRNHEA FAX: (907) 276-3697

April 25, 1991 o KEYBANKBULDING
100CQUSHVIAN ST. SUTE400
FAIRBANKS, ALASKA 997/01-4079
PHONE: (907) 452-1560
FAX: (907)456-1317

o POBOXK-STATE CAPITCL
JUNEAL, ALASKA 998110300
, PHONE: 907%465-3600
The Honorable Gene Kubina FAX: (907) 463-5295

House of Representatives
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99C11

Re: House B ill 171

Dear Representative Kubina:

You have requested the Department of Law to provide the
House State Affairs Committee with comments on the legal effects of
House B ill 171. We have reviewed the b ill and are concerned that,
as now drafted, it may create considerable legal difficulties for

the rtate.

House B ill 171 attempts to Ilim it courts' abilities to
enter confidentiality orders as to "public hazards." It defines a
"public hazard" broadly to mean "an instrumentality that has caused
injury to a person or property, and includes a device, instrument,
person, procedure, or product, and a condition of a device,
instrument, person procedure, or product."”

The primary difficulty with the bill is with the first
provision where it states broadly that "[a] court may not enter an
order or judgment that has the effect of concealing a public hazard

or information concerning a public hazard." This language, in
conjunction with the definition of "public hazard," can have very
broad ramifications. For example, in the environmental litigation
area, it might have a <chilling effect on the provision of

information concerning the existence or effects of pollution by a
confidential informant.

In the Exxon Valdez litigation, there is currently at
issue a request to keep confidential the identities of respondents
to a survey done of individuals affected by the oil spill.
Although the state is not directly involved in this dispute, we
support this request for confidentiality at the request of several
of our client agencies. The survey at issue involves very personal
information such as the use of alcohol and the presence of domestic
friction in households. The agencies are concerned that if these

0).C»L»«
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identities are made public, there will be a great reluctance on the
part of the villagers to fully participate in state resource
surveys in the future. Under the proposed bill, a court would be

without awuthority to enter an order protecting that confiden-
tiality .

With respect to the state's specific interest in
environmental cases such as the Exxon Valdez litigation, we are
concerned as to the potential impact of the bill on expert work-
product. While part (b) of the proposed b ill restricts itself to
discoverable material, part (a) does not and could be misconstrued
to require a court to order the production of attorney work

product, such as expert reports. If so, it could put the state at
a serious disadvantage in civil environmental prosejutions where
the state bears the main brunt of the investigative work. In a
worst case, it may inhibit the state or a private entity from fully
investigating the effects of an oil spill or other environmental
problem. The relationship of the proposed statute to Civil Rule

26(b) protections should be made more explicit.

Other problems may arise where this proposed statute
conflicts with statutory or traditional notions of privacy. For
example, it is wunclear how the prohibition against entering an
order which has the effect of concealing "information concerning a
public hazard" would interact with a statutory requirement of
confidentiality as to personnel records, child in need of aid
proceedings, archaeological information, or exploration well data.
In the Exxon Valdez litigation, the parties have filed discovery
requests with the state which require disclosure of the location of
archaeological sites affected by the oil spill. It is our
intention to ask the court for a protective order based on federal
law which restricts the public dissemination of that information.
On their face both (a) and (b) of the proposed b ill would prohibit
the court from entering the requested order. Although such a
result seems unlikely, the potential conflict could be easily
avoided by the inclusion of language similar to that found in AS
09.26.120 which provides an excaption to public records disclosure
provisions for "records required to be kept confidential by a
federal law or regulation or by state law."

In other instances there may be information, such as
trade secrets relating to the composition of a chemical compound,
which technically concerns a "public hazard" but whose possible
deleterious effect is so outweighed by the potential commercial
damage done by disclosure that no reasonable person would view
disclosure as prudent. In some instances, the publication of
information which concerns a "public hazard" may interfere with an
ongoing law enforcement investigation or disclose confidential
technigues and procedures for law enforcement investigations or
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prosecutions which a court, in its discretion, would choose to
protect. The b ill as drafted does not allow a court to make these

judgments.

In general, there are likely to be many instances where
information that falls within the literal ambit of this statute
should be kept confidential but, under the proposed language, a
court's discretion to do so would be restricted. This committee
should give careful consideration as to the full extent of the
legal impacts occasioned by this broad restriction on the exercise
of discretion by the court.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:

Craig J. Tillery
Assistant Attorney General

CJT: md

cc: The Honorable Dave Donley
The Honorable Rick Halford



Release of information
‘never tells full story’

Defense attorney James Morris wants to know: “How
public do you consider your diary? Or your medical re-
cords? Or your sexual habits?"

He considers that information "highly personal” and
thinks the same privacy should apply to some court re-
cords of corporations and Individuals.

"There isabsolutely no constitutional right in this coun-
try" to information such as trade secrets, psychiatric re-
cords, tax, credit and business records or other personal
data that could provide additional facts in a lawsuit sim-
ply because individuals or corporations become involved

in litigation, Morris says.

He points to the silicone gel
breast-implant controversy as
an example of why such infor-
mation — called "discovery in-.

formation" — "never tells the
full story and seldom tells the
truth." 't

"When you look at the thou-
sands of documents that will
eventually be revealed, Just re-

Morris leasing information piecemeal
without hearing the whole story
creates a potential prejudice to the public.

"Many plastic surgeons are upset over this limited in-
formation being revealed about the implants when thou-
sands of women are exercising their free choice," he
says. « \

The Richmond, Va., lawyer adds that it is judges who
make the decision to seal court records, and not corpora-
tions or individuals. Among the things judges consider, he
says, iswhether the information isa danger to the public.

Morris agrees that there is information the public has
a right to know, and says federal agencies are already in
place to gather this type of information. But he argues
that its dissemination should not tie up the courts and in-
terfere with justice.

“If we can't have protective orders in civil justice cases
and have to argue every single document of tens of thou-
sands rather than agreeing to make them confidential,

nobody would get the cases tried."
— Sharon Shahld
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INTERVIEW

Justice Lloyd Doggett says that when
court records are closed, sometimes
what you don’t learn can hurt you.

Q: Courts often seal records of legal cases from view.
Both parties like IL So how can It hurt the public?

A: A wide range of consumer products have a tenden-
cy to cause Injury. Information that is hluui-n In one state
may have consequences that literally result in people be-
ing killed and maimed In other states because you can't
have accident avoidance and recognition of dangers If
you never hear ubout the danger in the first place.

Q: That apparently happened recently with silicone
gel breast Implants. What other products are Involved?

A: Motor vehicles —the recurring problems with cer-
tain kinds of deficiencies In motor vehicles. Toxic waste
issues. It may not be an Individual toxic waste problem,
but recurring from dumps perhaps owned by the same
company in different parts of the country.

Q: Mow extensive Issecrecy of court records?

A: Ithas become quite commonplace to the extent that
even when any benefitof secrecy is very minimal, secre-
cy has become so easy to get that litigants are encour-
aged to ask for it The attitude becomes, why not get se-
crecy because there might be something in here some-
day that we would want to hide?

Q: Some defenders of court secrecy say It encour-
ages settlements. Does that ease the docket for Judges?

A: It's fair tosay if a Judge has presented to him or her
an order that has been approved by both parties, the
judge is likely to sign off on iL One patty istold they could
get the discovery [documents] they want if they1l agree
not to share them with anyone else. Often, out of a desire
to serve the individual client, the attorney may agree to
the secrecy order, and the judge signs off.

Q: Do Judges also consider public-safety concerns?
Or is that not a factor?

A: Rarely is there ever any effort by the court to con-
sider the public interest if both parties have signed off. In
fact, the Third Circuit Court in the Cipollone tobacco
case, now before the U.S. Supreme Court, suggested that
the trial court would be Inerror under the federal rules if
the Judge in New Jersey had considered the public Inter-
est rather than Just the Interest advanced by the parties.

Q: You were instrumental In making It more diffi-
cult to seal records in Texas. And a bill calling forsimi-
lar action Is being considered this week in Californio.

A: We thought it was so Important to put In this rule
that the court docs have to consider the public Interest
and not just what the litigants want.

Q: But are there reasons to keep records secret?

A: If someone comes forward nnd has a specific, sub-
stantial interest and he can show it —a legitimate tmde
secret he wants to protect from a competitor — itis likely
to be the kind thnt would justify secrecy.

Usal

Keep secrets

that have their flics sealed? 0

\

A There are companies that. If they get it report ofa
problem with their product, may take steps to correctIL*'
Then there may be companies that oren't sufficiently. ’
sensitive lo publlc-hcalth dangers nnd because of the trt-.
mendous economic benefit of continuing to sell a product
that's been costly to market, they may not place a
priority on the first few reports that come th ough.

orr{

Q: Isn’t there a way to punish companies that fost
on making products they know will cause harm?

A: In debates IVe had with opponents of epenne
they insist we need to rely on our governmental ngendeil
The view espoused by those of us who believe n open-)!
ne»> is a strong belief In Individual rights rathe *than a*
continuing reliance on governmental action. The belief Ifj
people are informed from adequate access to ittfor
tion, they could moke their own decision.

Q: Do you see a trend toward more people lvcor
more responsible about this?

A: The only way to alter it is by changing ihe ru.esand 1
changing the laws to require specifically that judgesdo'!
their job of balancing the interest between secrecy artd ,j
the public's right to know. And it's definitely a balancing /
process. There’s no guarantee that in every situation, fn-I
eluding every breast-Implant situation, the public has «]
right to know everything. But what’s happening is |
public is losing by default because judgesarentdoingt
job of balancing; they're just signing off on what the |
tics agree. And that's got to be changed.

Lloyd Doggetthas been a justice of
the Supreme Court of Texas since
1989. He was instrumental in the im-
plementation of Texas Rule Proce-
dure 76a, which discourages secrecy
in the public interest and requires that
most civil-court records be open to the
public. He was interviewed by USA
TODAY'S Sharon Shahld.

EHSaBr



H o w information

Protective orders Us*y

A judge can issuo an order that allows
lawyers to receive internal documents —
generally from the defendant — on the con-
dition that they not be shared with anyone
olse, including the press, safety regulators
and attorneys for other clients.

Confidentiality settlements

Both sides agree to keep aspects of a
lawsuit confidential, or companies offer a
large settlement to keep sensitive docu-
ments from becoming public. That could in-
clude alleged defects in products, alleged
causes of injury, defendants’names in medi-
cal malpractice suits or an amount paid in a

hidden 3

settlement. Often, no admission of fault is SIOUX CfTY CRASH: As partof a settlement two weeks ago
part of settlement. with United over the July 1989 crash, lawyers for plaintiffs

Sealed Court records are barred from divulging details of the agreement

Judges may order all filesof a lawsuit sealed from public view, which
prevents access by the press, safety regulators, citizens interested in
the case or other lawyers. Sometimes, even the names of parties in a
suit can be dropped.

Some recent court cases involving secrecy:

Silicone breast implants: The Dow Coming Corp., maker of silicone
gel breast implants, agreed last week to a request from the Food and
Drug Administration to make public approximately 90 scientific studies
and internal memorandums concerning implant safety. Those docu-
ments had been sealed in earlier settlements.

All-terrain vehicles: As part of $5.7 million award to a man who suf-
fered brain damage from an accident in 1981 in Oregon, a protective
order required defense attorneys to return documents to Honda and
not reveal what the documents showed.

Jeep CJ-5: Several owners sued and won settlements for claims that
the Jeep CJ-5 had a high center of gravity and narrow wheel base and
as a result was unstable. But that apparent safety hazard was sealed
from the public by the settlements.

V.
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mHouse of "Representatives P.0. Box V

o . State Capitol

House judiciary Committee Juneau, AlasEa 99811
Chairman Dave Donley 907) 465-4990
907)465-4712

ME MO RANDUM

TO: Representative Gene Kubina, Chair
House State Affairs Committee

FROM: Representative Dave Donley, Chair
House Judiciary Committee

RE: Request for hearing on HB 171, prohibiting secrecy
agreements in lawsuits.

DATE: March 1, 1991

I would greatly appreciate it if you would schedule HB 171
for a hearing at the earliest possible opportunity. This
Fill would prohibit courts from ordering non-disclosure of
information concerning "public hazards" and would render
unenforceable private non-disclosure agreements executed to
settle civil litigation.

Thank you for your attention to this request.

DD/hk
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FAIRBANKS

SUITE 209

119 NORTH CUSHMAN STREET

FAIRBANKS. ALASKA 99701-2879
(907) 456 0473

JUNEAU
STATE CAPITOL

JUNEAU, ALASKA 99801-1182
(007) 465-3466

January 31, 1992

P. Dennis Maloney

Maloney & Haggart

405 West 36th Avenue, Suite 200
Anchorage, AK 99503

Dear Dennis,

Thank you for your recent letter regarding HB 171, prohibiting sealing of certain
court records. | hope that everything is going well with you.

As you are aware, this is a controversial issue in the legal profession. The bill is
still in the House State Affairs Committee, its first committee of referral. The
committee heard testimony on HB 171 last year but has not yet scheduled it for
additional hearings this session. In speaking with Representative Kubina, he
does intend to bring it back before the committee in February.

This legislation will not be coming through the House Finance Committee, of
which 1am a member. So at this point | can't comment on the merits of the bill.
However, from your letter it sounds to me like a fairly straight forward consumer
right*to-know bill and ought to move. Dennis, | know that you've written to other
members and hopefully interested others in moving the bill along. Il do what |
can to stimulate the debate.

Thanks again for sharing your opinion with me.

Mark Boyer
Representative

ccC: Representative Dave Donley
Representative Gene Kubina

FAIRBANKS 20B
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Breaking the seal

onproductliabl

T «he civil court system,

r publicly ftinded and

. operated, often
participates in keeping secret
details of out-of-court
settlements that involve products
and companies that present
risks to the public safety.
Legislation to break the seal
and bring such consumer-safety
information into the light of
public scrutiny is not only
welcome but overdue.

Often, the victims of
mistakes and products of the
companies against whom they
bring suit must risk the expense
and stress of a trial and the
prospect of winning nothing, or
settling for at least something
by agreeing to keep the details of
the settlement secreL

Ifthey do settle and the
court seals the records of that
settlement, what of the other
people who have been or will be
victims ofthe same mistakes
and products?

A

't
Rep. Marlin Appelwick, D-
Seattle, is sponsoring legislation
that would allow Washington to
lift the veil of secrecy from
product liability settlements.
The legislation would
essentially require the civil courts
to shift from an assumption of
secrecy to an assumption of
openness. The assumption
would be that no information
would be sealed unless it
passed two fundamental tests.
The first would be that the
sealing would involve no issue of
repeated risk to the public. The
second would be that in a case
that does involve such risk the
information to be sealed is not
relevant to the risk, thus
protecting purely proprietary
information from competitors.
The “public’s right to know"
may seem a tattered cliche, but
surely the public has the right
to product safety information
garnered through its court
system.
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Renevveél_tension between right to privacy and the public’s right to know

ARTHUR R. MILLER

_ To llie person on tim itrccl. (lie AtncrC-
tin legal system often »cems bewndermg
and overused, bul noncllicless distant an
unrelated to dally life. Consequently, moil
People would be outraged to leam that for
ea* thnn $50, tho fee Tor filing a lawsuit, a
neighbor has the legal right In‘rompel them
to turn over all of Thelr bank statements,
mediea) records. Income las retums, reli-
gious documents, school records anti other

Private Information, so Ion(t; aa the Informa-

ion is likely to lead lo other Information
that may e related to the lawsuit.

_ The outrage might Intensify upon learn-
ing that the neighbor could then give or sell
lids Information to gossips, the press, edn
artists, or any otber buyers, unless the
court Issues an onlep prohibiting public dis-
closure, commonly called a protective or-

er - )

~Should the courts have the authority to
tsjue Frotectlve orders lo keep private in-
formation confidential? Of course. If the
court has the [»wer to compel bread Intru-
sions into private matters to resolve a law-
suit, it must also hive the power lo protect
this same plivalc Information from Turther

public disclosure milatdc id lhe lawsuit.

Although the answer may seem obvi-
ous, II'is the source of controversy within
Ihe legal community snd Ihe media, Tills
controversy has also caused eonsloriutlion
among members of the business communi-
ty, who frequently are Involved In |I||Pﬂ'[l0n
and who rely upon the courts' power [o pro-
tect confidéntial trade secrets and other
commercial information In order to main-
lain their rotnpelillve livelihood.

llehim. this controversy arc members
of the media, snd Iaw%us who handle jwr-
aon.d I_njur% cases, who cldm that courts
are using thulr [»nvcr to protect Informa-
tion alioul public health and safety that the
public has a right In know. To prevent
courta from keeping Information "secret
these %roups are kbbyIng slate and federal
legislatures lo change the law. They want
lo"restrict or eliminate Ihe power of courts
to keep private Information produced In a
lawsuit confidential.

A_Ithqugih Florida and Texas have acted
nreciplLilcly and done so, there simply Is
nr need to change the cnrTcnl system. Such
an effort Is under way In Massachusetts.

_As any [Kor soul alamd with a lawsuit
wi'l tell you. courts must have the power lo

protect privacy when necessary.

There IS no reason to beligve that Ihey
have used that L>owor lo the detriment of
the Pubhc‘s right to know. Courts have
fine-limed the classic tension between the
right to privacy and Ihe public's right tn
know for centuries. In recent gears, this
fine-tuning has led to greater public access.
A few anccilolal eaaes have been put forth
In the media, and by personal Injury law-
Kers, allegedly demonstrating that courts

ave hidden Information affecting public
health and safely. Upon Investigation, none
or theac war stories actually establishes s
link between Information kept confidential
In court records and subsequent harm to
the public. o

nstead, Investigation reveals that [>olh
the media and personal Injury lawyers have
an insatiable thirst for Information - it Is an

essential fuel to their professional and fi-

nancial well-bem%_ o

Those advocating reduced confidential-
lly In.the courts undervalue competing pri-
vacy *nd properly interests.

Although "the” public interest may he
served when court proceedings are r>pen at
limes confidentiality serves equall)( impor-
tant public Interests, Arguably, restrictions
on court authority io guarantee confiden-

tiality might discourage someone from re-
|mr||n%, Inslancrs of government fraud or
corruption out of fear that his Identity will
be revealed In subsequent litigation, mak-
ing retaliation against him possible.

Confidential hews sources might dry up
for similar reasons, Fear lhal prior medical
treatment or marital difficulties might lis
disclosed publicly could cause some ?>oop|e
to forgo legitimate Iegal claims altogether,
Society b not served when the price of
seeking civil justice Is the sacrifice of the
right In tie et alone This Is a right of in-
crl ising Importance to human dignity In a
computerized society that provides Instant
snd universal access lo Information once il
has_been captured. o
~To businesses Involved In litigation, con-
fidentiality IS often the only means lo pro-
tect million-dollar Investments In trado se-
crets, Intellectual property, and other pro-
prietary information. Preventing this type
of information frnm falling Into"the hands
of business rivals Is central lo maintaining
s competitive edge.,Indeed, trade secrets
ami the ‘ike are considered property, and
the protection of private property rights is
one of most fundamental obligations of our
Iegal_%ystem. o

Firially, confidentiality is an Ingmrtanl

Judicial tool that facilitates the resolution of
s lawsuit by encouraging litigants to ea-
change Information amonq themselves
freely without fear that it will he disclosed
publicly. Society's Interest In the prompt,
Ineajicnjlve resolution of Icgsl disputes Is
compromised when we lake these tools
mway from our already overburdened Judi-

ciary.

X_\s Ihe ,Proponents of restrictions on
confidentiali Y argue, Ihe courts arc public
Institutions. 1lut "this concept has meant
lhal the courts are open to Ihe public In
order In resolve legal disputes and to allow
the public to obsefve Ihe Justice system in
action. Until this recent controversy, this
conceﬂt never stood fur the pro?osmon
that the courts arc like fiahtmwla through
which the public cun obssrve the most Inti-
mate_affairs of the litigants suspended In
the civil Justice process. . ,

lawsuits already sre highly Invasive
and impose Inordinate costa In "both time
and money. |-egblalurts ahould not raise
these costs by restricting the power of
courts lo assure privacy snd confidentiality
when necessary.

Arthur R. Miller U the Rivet Hrtniley fr0-
[iriwri/fuim'if unnnrd rtut sdiooL



Torts

By Michael Schneider

la Pebruary, IN I, the Houm
Judiciary Committee, Ud by
Representative Dave Dooley,
(D-Anchorage) Introduced HB
171: "An Art Restricting Court
Order* and Certain Private
Agreements Relating to tha
Concealment ot Public Haiardi
and Information co Public Has*
arda; and Amending Alaaka
Rulaa ot Civil Procadura 24,
26(c). 36(0. 39, 80(d). aad
S7(aX3)*

Tha notion ia not noral. At
Wait eight atataa will be consid-
ering limilar legislation during
the 1991 UDilative eeeeion.
Florida, North Carolina, and
Virginia have peaeed aa-
cracy”rotective-order  lagiala-
tion in the laat two yean. Coll*
fonia (San Diego Superior
Court), Now York, and T»iaa
have amended their rule* of
court or their rule* of dvil pro-
cedure to prohibit ea-
crecy/protective orden. A model
*Bunahlna in Litigation’ art has
been circulating around tha
country far the last couple ot
rear* and is being considered, at
Wait aa an alternative, by our
legislature and tha atataa men-
tioned above.

It's pretty obvious to ittorneye
why tegialation of thia type ia
being considered. The worse tha
defendant's conduct, tha more
widespread, tha more it tends to
aSact (or potentially affect) a
Large das* of people, the mort it
tends to ba a 'public haxard,*
and tha ceater tha damagee
likely to flow from tha haxard,
the more likely it ia that any of-
fer of peace «U be coupled with
e demand far confidentiality.

The confidentiality provision

typically addnaeee not only the
fart ofaeUliment, but Ibs terms
of the settlement and all tha
materials obtained In tbs course
of the caaa. Orders art oflan
issued in furtherance of theee
agreements (upon a stipulation
of the parties) sealing Ua court
record and/or requiring .he re-
turn or disposal of documents
obtained or diecioeed during the
case. While we ora all forced to
enter these agreements to pro-
mote our clients' interests, tbs
public interest in being able to
define and recognise dangerous
products or dangeroua practices
and tha interest of Aiture liti-
gants In being abW to prove
their case without 'mining the
gamo nugget’ time after time
after time suffare drastically as
a result of thia conspiracy of si-
lence.

HB 171 is short and to the
point. It imposes upon the court
a duty to 'examine tha materi-
als in camera* that are subject
of a motion far an order pro-
hibiting disclosure. If the mate-
rials or information have previ-
ously bean disclosed, or concern
*apublic harard,' then the court
ii commanded not to anter the
requested ordar. An Interested
poreonT baa standing to chal-
lenge a aecrscy or protective cr
dor. An Interested person* ia to
ba construed as that term ia
need hr AS 4-4.62.300, and doaa
not include a party to the litiga-
tion or to the agreement out of
which tha request far seaecy
flows. While this definition is
fairly broad, it could be a lot
broader and doee not dearly in-
dude classes such aa the news
media. Under HB 171, private
agreements on materials con-

cerning public haxardi are void
and may not be snibreed. A
public haxard is defined to be
an Instrumentality that haa
caused Injury to a person or
property, and includes a device,
instrument, person, procedure,
or product, and a condition of a
device, instrument, persco, pro-
cedure, or product*

In ay opuucn HB 171 should
be peasedL NevertheWee, thia
bill could ba a lot better than it
ia The modal ‘Sunshine in Liti-
S ion* Actof 1991 does a batter

of addressing the legitimate
concerna that ara tha subject of
HB 171. Soma examples follow:

a Unlike the modal art, HB
171 doesn’t extend to settlement
terms or the amount of a
aettlamsnt

claims

0. The model art contains a

publio-notioa provision. If liti-
gants cr any other ’interested
person are going to fight over
eecrecT, tha public is given no-
tice of the battle and on oppor-
tunity to attend.

7. The modal art provides for
attorney's foes to public-interest
litigants where a request for se-
crecy is succeetftilly opposed.

8. Under the pro-virions of the
model act, it is extremely diffi-
cult to hide relevant informa-
tion about public hazards from

governmental cr regulatory
agendes.
Tha legislature haa already

received rigorous opposition to
HB 171 from tuch public-spir-
ited folks aa tha American In-

2. Tha modal act contrina a lesurance Association, the Motor

gal presumption of openness.
Tha burden is placed upon those
demanding secrecy and confi-
dentiality to prove the merit of
their position. HB 171 does not
do thia

5. Tha modal act dearly speci-
fies tha types of information
that may qualify for aecret
treatment For inatanoa, tha
modal act reongniaae that than
ia ao Interest to openness
(aecrscy fa thus authorised) as
to *prrvade facta concerning a
natural paraon or trade secrets
or other confidential research,
development, or coenmardaUy
secret data.*

Vehicle Manufacturer! Associa-
tion, the Pharmaceutical Manu-
facturers Association,  and
Lawyer* for Civil Justice (and
who do you suppose this outfit
represents... 7).

If any of you really believe
that promoting secrecy in litiga-
tion is good public policy for the
state of Alaska, | would really
appreciate H if you would take a
moment to commit, your
thoughts to writingl and send
them tome. On tha other hand,
if you behave, aa | do, that HB
171 (and better yet, the modal
art) is an idea whose time haa
coma, rd encourage you to gat

i. Interested person* Is moreyour viewa to the legislature

broadly aad leas ambiguously
defined than in the version of
HB 171 that | reviewed.

6. The model act provides for
automatic access to discovery
generated in other litigation by
parties with similar or identical

immediately. Aa won know, thia
can ba done with a telephone
call to your local legislative in-
formation office and a request
that your brief massage be
mmmnnUtiJ to all member* of
the legislature.
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NOTES

CIVIlI. 'HOCEDURE—Across n> Siai.h> Skiiumkni Doii'minis
(.mami n llamii on Common l.aw I*icjiir or Acckss to Juiikiai I’lirr-
O IniNiis—Hank of America Xnlionnl Trutl ami Sai liiRx Awoeiation v. Until
Hiltenhnme A hoctain (Appeal of FAIlI 111 Conem e Corp.), 80(1 F.2il 339 (Jtl Cir.
1986).

IRt KOIIOCIION

Ilie common law right of public access lo civil ami criminal judicial pro-
ceedings includes llie public's right lo copy and inspect judicial records.'
Although ihe United Slates Supreme Court has recognized lhal the right of ac-
cess lo judicial proceedings nnd records is not absolute, the Court has not articu-
lated sjiecific substantive nnd procedural guidelines by which to ildine this
particular right.l Instead, the Court has adopted the position limt the factors lo
I> weighed in determining access should be left lo the discretion of trial courts '

I ocking clear direction from the Supreme Court, lower federal courts have
looked to (littering standards, procedures, and factors in granting ot denying
access lo various civil documents.4 Generally, courts have justified their deci-
sions lo restrict access based on the confidential, sensitive, or privileged nature of
the documents nt issue.’

t Nison v Warner Cornmunkatione, Inc. 4)) US 5*9, 597 (1971) (AnHih.ni units mug
ni/ed <wimun (a* Oglu in o*py and imped judicial reenrdi and tincuniriilsl My aim Hi. liiiumhl
Ncnepapels. Inc v Virginia. 41* US 5)5, 510 n 17 (19SO) (plurality opinion) (osil and itinun.il
male tmioncallg bite (<ctn prciiimptntlg open lo public), I Jl rial. 11l Hum, hi | ni.lIMil ew
7174 ((ah res ol 1967) (all judKial Irult open In public in Inglaml (mm lime titiiitrnnMi.il) V.
grama/if Comment, AH CViurfi Skill Be Open the Ptrhhe't Right M larr Jmhtml /Vmeis/m A an,|
Rneetlt. )J 11 or 1 (J 111, ).17-46 (1979) (dnrusuon al liiunriral dcseli'pniiiil nf comm.n In*
oglil id IJncul

Cnuils tune upheld 11k iifhi id access became Il permits llie publx in scimini/c lie (nmm
ami inlcgnlg id 11k judnul peierss and In parthipalc in and sctic asachet) upu ilmipntr» See
IIM t Nrsipiffl i s Supcink Court, 457 U5 596. MI6 (19*2) |public access piomol.s mI,gut)
id (acbinding and rrspnl for and eertilm) id padkial processes), iceaim I'ublklict In,Im. In, s
Cohen. 7)) t id 1(i59. 1061 70 (id Cir. 1964) (cnmprthcnsiir diecuesam id historical |uclilmjlhus
and hrnrfls id public a,cos In etcit proceedings)

i SreSurm. 4)5US at 59* 99 (quoting In re Casuelt. 11 K1.1)5.06. 29 A 259. 259r I» il|
(because cmuls (use suprrstukg pnrr oset Ihcti records, lourr ecwiis relying on case * pailhulai
fads aad csicunisiancce cnuU deny access In reciMits Ihal might le hannful lo oUiets))

5 Mh ,IN U I ai 599

4 See Vatic* lie,udcasimg Co » Umlfd Stales Did Cowl. 79* | “2d 12«9, 1291 94 (9,1, Cli
1916). Ine a dnnrsshn al (he eaifcuti non id ihe nalarr ami i<iq« id lbe om nn lan nghl id
access lo p«lhul renwds am g lhe Umled Slates Cmuls id Appra'c

5 See. eg. Cigetal (inmrt's Cmp % lhdtms. 616 F 2J 45*. 462 tilth Cir |9(*t) (pang's
re— sou la* nghl id access Indenletlag statement, app™ Hale turfs, ami Jppemhi fled noli touil in
aaiaiusl bogjlma imlinrsghid b, inkiest in presetcmg atlotiseg <belli prmlege and sishl ptisiml

102)
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In Hunk o fAmerica National Trutl anil Saving Attoclatlon v. llotel Rlttene
/unite Atuxiatet (Appeal of FAR 111 Concrete Corp.) (“FAR 111')," the UliiJfit
Sinlcs Court or Appeals Tor lhe Third Circuit held limt Ihe district Court erred in
denying n third party's motion Ol access lu a sealed settlement agreement and to
the postsctticment documents tiled wit' , i enforce the agreement ’
The court found that u generalized interest m encouraging settlements, without
a showing of additional supporting factors, was insufficient to outweigh the pub-

lic's common law right of access *

Tills note analyzes the policy considerations and balancing approach used
hy the Third Circuit to determine lhal the settlement agreement and poshedle-
nient documents in FAR [11 should have liccii unsealed.™ This note then cvun-
incs ihe substantive interests and fnclors balanced hy courts in denying or
granting access to sealed civil documents.lu Finally, this note proposes pmcc-
dural guidelines for trial courts In apply when determining whether lo allow
sealing of settlement agreements nnd similar civil documents."” The proposed
guidelines seek tn protect both the public's interest in access lo judicial proceed-
ings ami the parties' reliance interest un secrecy once a document has been

sealed.

I. Rank or America National Trust and Savings Associiiion i; lion i
R tithniiouss Associates (Arrn.ii. or FAR 111 Coscnr.tr: Corn)

The dispute in FAR ///" arose 13d61702- 'r between the financier of a
construction project and the project's developers.” In 1981, lhe Hank of
America National Trust and Savings Association (‘the Hank") entered into a
contract with Hotel Killenhousc Associates ("I [ItA") and other developers to
finance the construction of n hotel iu Philadelphia. Pennsylvania." FAB Il
Concrete Corporat|0n ("FAB I11") was the concrete contractor for the pro-

immunity). IN rt Coordinated I'relnal I'roctcding* m I'cimlrimi I'tnducti Antiitml Img. 1"l
I’Rt) U Il (CI) lit 19SI) (public's common law tight <{access nuy he limited uhctc iij k
secrets me al tlatd, tn rt Application erf KSIt' Iclettcion. (I11 1: Siipji 111), Ih} L1n 1 11l Slum
I'IStl) (nuclu's common law right irfaccess In tide. | tj<r shotting preliminary aclt of ia|«- tulim »nl
pciprlialot oulwrtghcd by ticiim't piltacy inlctcsn)

ft Mli 1-1d 1)9 ()J Cir 1986)

7 1./ al Uft Ilir souil. in rrscrsii-; Ihr drtlriet coutl's ilrnlat irf Ilir motion lo intccil d-sn
meniv sim not ctle a reported opinion co this matin hy the dislocl court Ihe ilislihi ttwm, h--«
rsrr. slid publish an opinion taben il partially |ianltsl Ihr Hank's molton for siii miaiy prdgnwr-i
afaiiitt 1IRA in lit action infutrefcMCon ihe morlpge and reenter on a ptortmuiry one Vrlintl
irf Am Nal'l liusl * Itoirl Rnlcnhoute. 595 1 Supp MI) (I: t) I'a 1914)

I MUFId al 146

See m/m nolts 15 61 and accompanying Irsl for a discussion effihr hahimnr approach mr |
hy thr /.1/1 1 couil (or determining tahclhrf In grant access In Ihr sealed dtvumerile

Il) 5cr mftj miles 1}. 111 md accunrpanying Irsl (or a discussion erf suhelaiilier Um s i-1
inlrrrsls iclicd on hy couru in determining lhr pubhe's right erfaccess in scaled mil il-i umrwie

11 Snrm/rj tear 16? and accompanying leal f.n a diKsissann erf pe.giowd pr-».elmd ntpm
mtnls for rrMIKIIng access in snikmrtil dexuinrnls

I MUI'Id 1)9 (Id Ol 19161

1) Irf al )M)

1 (f
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jeet.” In June 1983, before the building wns completed, the lhink filed soil
against IIKA in the United States District Court for the Fnslctii District of
Pennsylvania to foreclose on the property nod to collect on a constmetion
loan." The parties reached a settlement in January 1985, after the case went to
trial but before it went tn the jury." the settlement ngrcco *r.t was then liicd
with Ihe court and sealed at the parlies' request, even tlum*,., all prior proceed-
ings had been open to the public." Due lo a disagiccmcnt ulmiiil the settlement.
lhe flank and IIKA later sought court assistance to enforce the agreement."”
Accordingly, a series of motions and orders were filed mid sealed hy the Irinl
court during March and April of PISS.1"

I'Alt Il initiated u number of legal actions in un cffoil to obtain lhe scaled
settlement agreement itself nnd other documents filed to enforce the agree-
ment.ll Following a meeting with the district court in April 1985, in which
FAIL 11l and other creditors of IIKA were denied ncccss lo the settlement docu-
ments, FAII IIl filed a motion two mouths later in district court lo unseal the
documents.” The district court again denied that motion on the basis lhal the

15 1J

Ift hi IIKA it a I'mntylvauia limited partnership /X. al 1)9 Ihr tuil wat Mid agaiml
IIKA. ill federal partner*. and other individuate, allhough ihe cnurl referred lit Ihr defendant*
tnlliclrctly a* "IHKA." Il 1IKA rotiiilrtclaiuinl on niimetout Male nnd federal bit* ground* 1J
three tl.tum in.hided violation* of Ihr Hank Holding Act, llie federal trcuriliit taw*. Ihr K.Kketrcr
Influenced and Crirrupl Organi/alitmt Art. and the Itipral Credd Opportunity Acl hi Set IUnk of
Am Nall Irml v. Hotel Killrnhome, 595 F. Supp 1(2), Mil (F I) I'a 1914) (dIvcuvooii ol havit of
nnlial action filed hy Hank agaiml 11KA)

17. MU | id al 141

B

19 hi llie couil nolcd lhal Ihe llank and ItRA filed Iheir telllcmrnl agrremenl wilh 1he court

tipressly became they anlicipjled tuch a disagreement 1J al J44

I hi al 341 On March 11, 198%, 11KA Med a million In enforce the settlement agreement
13 llre llank filed a timilar motion on lhe following day. Irf the ditIncl cnurl ettlrtcd a judgment
againcl I1KA Tor over 1)8.t»D.IXD on one counl of Ihe Il.-nk’s inilial claim and dismissed all other
rounlta-id counterclaim* 1J ThcditInct court ordered the properly in .Inpiilc lo he cold and litrd
the term™ of lire vile, ihr lerm* irf payment for the talc were ordered and Med on April 11. 198S /,/
An cnlry on lhe dictiitl court™ docket cited for April Ift, 1915 clalaJ lhal Ihr "Order irf Cnurl re
tiled lIndrf Seal and No! Il be Opened Unlil Furlbce Order " 1J Although llie twhjeel of line
order w*t not ecplaincd, FAII Il attumed Ihal Il iclatrd lo another gvart irf lhe diclncl courl't
judgmrml  1J

I1' 13 I'nor In commrneing lit action agaiml the (lank and 11IKA in ohtam the cellternml
iLv-umenlc. FAII lit alto began a teparale action vilely agaiml lire Ilank tn colled money allegedly
owed lo il hy lire llank /rf al 140-41. FAIl 111 trad Med tuil in federal court agaiml Ihe llank In
April 19%4. treking o*er 1800,1X0 for work performed on lhe IIKA project 1J al 140 lire Hank
allegedly agreed lo pay FAII I11 dirrcily for il* work on the project 1J al 14041 Hie llank™
motion lo dnrnitt FAII 111" claim on lire ban* lhal 1IKA wat an indiipencable parly In I1- action
and Ihal joinder would detlroy ditercily had not beet, decided al Ihe lime irf Ihe appeal lo ihe Hold
Circuit 1J al 341

I1' 1J When lhe couil denied Ihe initial informal request. FAII 11l Med a motion in federal
court Intubrril ilc punt teparale dupule agaiml lhe Hank lo ihe AmetKan Arbitration Actoctalion
IJ 1he diclikI couil tlaycd Ihr federal proctcikngt inilialcd in Aptrl 1914 while arbitralmo pro-
.reded /rf Al Ihe lime erf Ihr appeal, the aibitralion wat Mill pending 1J

I’Atl 111 atm (led a complaint in Male court in July 191$ alleging Ihal lhe Rank and IIRA
cnleird inlu a continuing cnmptrary In wilhhoid payment on Ibe comiiueimn project 1J At eti-
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"public mill privntc interest* in icltling tlixpulex” milwciglicil boili I'All 11l's
private inlcicxtx nml ihr public's interest in occm to judicial recordsll

On appeal, Ihe United Stales Couil of Appeals for Illie 1hint Circuit conxid
cied llie ipicslion svhclher the district court abused its dixcrcliou in tlciiyinp
I'AIl 111’s nioliotl lo uusenl llie setllcincnl agrccincnl und Ilie poxlscllicim'iil
niolioi documents, and orders related lo the ngreenicnl 14 lu mi opinion will-
ten liy Judge Slovitcr, Ihe third Ciicuil held Ihal the district couil had abused
us discretion, ami reversed tbc trial court's decision denying I'All Ill's motion
lo unseal the scillimcui diaminciils.1’

llcecnu.sc I'All 111 based its claim for access lo llie sealed documecenls on ilir
comm n law right of access rather Ilian on llie first amendment, the couil ini-
tially adilicssed the scojic of the common law right 16 1lie court lirsl staled lli.it
the Umled States Supreme Couit had licld that llieic was n common law pic-
sumption in favor of access lo judicial records and documents.ll 1lie court ilirn
noted that the Ihire) Circuit had relied on the Supreme Court's reasoning iu
picvinus decisions when it held that the common law right of access applied to

ihmi X mkli a <nnspliacy, I'All 111 ptiinlcd In 1he iigiermenl *1ween llie ILinl and till Aln il
poili-me Nl lie federal enuil ptikxcdingl llut were olhriwise public 1J (. llmy fninl Apjvmli* n
ISj. / 111, Will M )11(hi (It 11X6) (No *5 175))) Slioillyalter It Died llie slalrinuipl iint
I AL T 1Pt e iitnOnil sut.j.sl In lliis appeal lull I M al 111

21 11 lullin® limit Ajif*mili, iupiu mile 22, ul 81a W u)

14 11 nl 141 Ihe ILinl and IIKA atgird tliot an appeal nfan onlei sealing poitmns nl imiiii
letmils was Iniliin|[*f 14 al VIl n 1. Ilie enuil nnlesl lliat in Ihe I hint Ciicuil, uuleis gianliny u
denying assess lu tralnl molds liase hern subject In appeal 1t (tiling llniletl Miles * Snnlh
(- Vw/i /] ). 7801 ni I, I1) ()sl Cir. 1116)(order denying access In liantciipls if uiklui m |
chainhm lonf.uncn ap|*aleill, I'uhinler Indus, Ins* v Cohen, 7)1 | 2d 1059 Ihi Cu I'Uli
(.mhi closing lir.iiuijt appcaletll. [llin] Slates s Cndcn ("(Wen /"), (>481 M 814 Thiln 'Ol
(>mlci denying assess In tapes inlindutrd into ctidence appealeill Ihe enuil ptmn.il mil lhilil-
order anil notice if ap(*al sscie capthmci! in both Ihe Haul KA tuil anil ihe 1Al 111 Haul *inl
1i1 llierrfnir, ihe snull reasoned limt because- il hail juritdiclion In lieai llie ap[*al In lIn [Iml
IIKA suit, il ssiuilil dismiss Ihe appeal in Ihe pending I A1 I (tank aslinn hi al Ul n7

lhe limit ami IIKA alvishallengnl PAII 11I's standing tnaplieal Iheimlei In llie Haul UK\
snil [ksai.v 1 All 111 did nm hie a motion In mlettenr in llial action 13 Ilir nmii assmmil iho
I All 11 tint nnl nitusrue Usaiisc il was alis.ul) a puly Inone nf llie suit* in ssliiih llie in™i"™i | «
unseal wa* lil.il  hi lhe snuil rntKlInil.il Ihal il was uniKvcssaiy (>n | All 111 hi hie a* an h."ii
trnnt in lhe laiik-11K A ease in nisler In appeal liceausc llie sltsliiel sniui unpinilly giaiilul I Ml 111
Intelstnoi tlalus when il denied ilt motion tn unseal The molds 1J (citing Ibnlesl Slates * 1'n ta
("1» >m 11", b75 | Jil 550. 552 n 2 (3*L Cir 191])(dislIfct enuil linplnilly gianls inlcmn n .lilin
lu tnmant liy slenylng assess In requested dts'umcnls))

25 till)p.2d al M6 OncfJudge Alditeil Joined the mjjniily opinion winle [hr Ihnd nirm N
if Ilie panel, Judge (lailh, winle adissenting opinion Ciicuil Judges Adams. llsstcT. Wen m |
Slaplelim would ha>e granted a ichranng en tune 13 al )40

2h 1J al )42 4) liesame the cnsiit Jnund lhal ihe common law nght nf asetst applied. n
declined lu decide wlielhei llie flisl ammdmenl light of access applied In ihr trtllem.nl afi.emenl
and d.Kumeiilsal issue 1J al )4J 1heicfsur. lhe cvuil comluded Ihal sJevoinnt denying assets on
(ml amendment gumndt weie Inappoule. (N] (sating Capital Olies Media. Inc *.Chester, 7*71 71
1IM, 1174 75 (Id Cir 1116) (en Isms) (first amendment nghl if access applies In imrsliftint
issifids.4 slate cntiinnmenlal agency); piltl Amendment Csuhlam * Judis'ial Inipiny ami Knw
Ihi, 784 p 2d ill, 472 (M Cir 1186) (cn tune) (first amendment light nf assess applies Inifot.U if
judwtal iihjuii) hoard))

27 1J al )4) (quoting Nnon ». Waiter CommunKalinns, lik . 4)5 US 5*1. 5W 11+*«ll
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tapes played dining a criminal trial, and lo Imnscripl* of fildrbnr and clinmbcis
conferences1" Relying on llicsc prior decisions, llie court concluded Ih.il llie
common law right nf access encompassed llie settlement n,,i .cmcul and llie sub*
seipienl motions Died in the dislricl >ourt iu Ilie llank-HRA litigation.l!

lu rcacbing Ibis conclusion, llie couil irjcctcd Ibe dcfcudunls' nrgimicut
Iluil a sclllcment agrccinenl is mil n public aspect of liligaiion and may. ilicic-
forc, I>c scaled I'nmi limsc who were mil panics lo llie agreement.lll [lie cnurl
noted lliat 1IRA and lhe llank relied on Smllle Timet v. Rhinehart,** in which
Ilie UnileiJ Stales Supreme Couil betel llmt liccausc pretrial discovery is tmlinn-
lily private in llie fcdcinl system, products of llml discovery were nol accessible
under the fust amendment.*l Ilie EAR Ill couil, however, distinguished Semite
lima from llie instant case by concluding liml a scllleineul ngiccmcnl and mo-
tions Died with llie couil, unlike discovery umlctiols, nic public components of
civil liligaiion.1l Hie court also pointed oul llml lhe public Ims a tigbl lo know
of ami lo scruliiii/c a trial judge’s nppiovnl of n selllcuuiil or rulings on
motions,M

Although the Ibird Circuit concluded IIml Ilie common law light of access
applied lo llie documcnls al issue, die couil also emphasized liml Ibe light of
access is not absolute, regardless of whether it is grounded on the common law
or thc fits) amendiiient.,} According lo the court, llie dislricl couil may cxcr-

28 13 Ji 14) (tiling Uiiim| Sialcs v. Smith ("VmnA 11 ), 7*7 P 2.0 I1l. 115 (hi tu 19%6»
(turn nghl aOKkiiUlInl in (ruten 1 applies wheir etidctiliaiy or sulni.ntiitc oiling* are in.ule al
siilelur or in shamhcis), thiilnl Slain*. Mailln, 746 P 21 HO, 168 (hi Cir 1981)(fas Inis establish
log pICKUNIpINMI 11 H trtt 1l <Hinz 1 SlippsVI gllitillg .1.SCSS 10 1(IMS. M.\ HELI**S 111111 *1,1.1. 1IMLO
(M .Liui), I'ohIn'ler In.ho Inc.* (ohm, 7)) P 2d 1051, 11)66.71 (hi Cir 11X1)(Imili io,iiiihui Liw
ami finl amendment gianl public ami press right of access lo ci«i| hearings nml li.ins4ripl> o( pin
endings). cnyai 1. 648 | 2.1 814, *2) (1d Cir 1181) (“'strong picsuinpllon" of assess esisis isnh
res|*sl lo matriials ititindiiccd inlo tsidcncr at cominal Itial))

21 *I>I P 2d al M1 As a picliminary mailer. The cihiii ioii.hid.il lli.o Ihe distm| conns
order denied (with ihe unsealing of Ihe settlement agreement as writ as ihr unsealing ol doviimeills
bird on mind lo rnfoier the agiremciil 13 al )42

)0 hi al 14) (quoting lliief for Appelleesal 12./*.((!//]. *t«IP2.1))1(hiC.r [I*6|(No M
1IMII

Il 467 US 211(11*41

)2 8K>1 2d al M I(tilingTirjUlc limes v. Khinchail. 467 U S al )7(Aisl amendment light of
assess does nol osenide prolesiise order presenlmg puhlisaliou o( end dlseotcry mfnriiialtnn hy
(silly litigants))

)> MO P 2d al 541 44

14 13 al J41 Ilir emu) dtslinguishnl oilier easeson sshkh IIKA and Ihe llank. had irlnsl In
suppini a denial of access lo Ihe selllcmenl documents because ilnne cases inmlstddisco*cry main-
ills 13 al )44 n) (ciling Cipollone v liggell (iioup Inc. 7851.2d 110* 11t* 7li (hi Cir 11*61
("good cause™ lather lhatt firsl amendmenl slamlard applies lo pally seeling piolislise older of
pretnal disensety infoimalion), rerr Jemisf. 107 S CIHI7 (1187), New Voil * Ihilled Slates Msle
als Ref Co. 771 | 2d 796, 80) (hi Cir 1185)(ptoleeUicorder (retrainingdissemination id prcinal
infoiiiuliini not slolatisr of first amendmenl))

)5 *IXLP 2d al )41 Ihe court n.ncd llial third Circuit opinions suggest lhal diflciriil etan-
danls air applied In determining llie right of access depending on whether llie .ihisiliiilmiiul im
tiKitmim law nghl ofacctss is asseitnl 1J (quoting\hhrtrr hului. Inc, 7)) | 21al 1(172) Ilir
(null staled Hlul Ihe slamlard applied by Ihe Ihird Circuit in common law cases irqunrs (hr puly
seeling lo restrKI access lo demonstrate lhal lhe interest In (ortlidriilialily oulwtighs Ihe strong



1028 TEMPLE LAW QUARTERL ) ont €0

civc discretion to weigh the factors for nml agninst access hy applying a balanc-
ing lest."l Moreover, the court concluded that the issue of whether the dislricl
court abused its discretion in applying lhe balancing lest was within its scope nf
review.”

lhe court pointed oul that the dislricl court denied access based on the
judicial policy of encouraging settlements in civil litigation.”" The court agreed
that there is a strong public interest in promoting settlements nnd added that
both the Federal Rules of Civil Procedure and Evidence encourage settlements
hy prohibiting the admission of settlement offais as evidence.v> |he court noted,
however, that the method used by IIKA nnd lhe llank lo settle their dispute did
nol serve lhe purpose of thnt policy.40 Ihe court explained thnt IIKA ami the
llank did not settle privately nnd then file a voluntary stipulation of dismissal of
their suit, bul instead chose to invoke Ihe judicial process iu anticipation of (heir
reliance on the court's authority 10 enforce (heir agreement4l Ihe court noted
that lhe patties’ use of the judicial process to interpret and enforce a settlement
agreement abrogates the private nature ordinarily attributed to settlement agree-
ments made outside the judicial process.” The court emphasised lhal iu the
instant case, motions nnd orders were filed in secrecy iu direct violation of the
common Inw protection of open access to judicial records.*” In such circum-
stances, the court concluded, a settlement agreement filed with (he court be-
comes a judicial record subject to the public's common law right of access.**

Having decided thnt the judicial process wns ulilim| lo settle Ihe dispute
between IIKA and the Hank, the court articulated two policy interests that
weigh in favor of access lo records resulting from judicial proceedings.44 First,
the court stated that public access promotes ’informed discussion of govern-

presumption in faun ,.t access *00 p.2d at 244 (citing United Slates v. Ctrden (“On/ffl ///"(, 6*1
I 2d % 21 1Ul Cir 19*2) (strong ptesumption favoring access is outweighed only li) showing
Ihal information sought would inltict “intensified pain" on lhitd patlies). tmim I, 64* r 2d *11
*1* tVI Cir 19*11 ("strong presumption” nf acsess must lie balanced against faclntv weigh,eg

against access))
b *i«) T 2d al t44 (citing Nison v Warner Communications. ,nc. 4IS U S 5*9. XGi ((«>*»i

(decision tn grant access is ties! left In discretion of Inal court to consider relevant fasts and sin uni

stances or ach case))
17 al 144 Although discretionary decisions of the Inal couil ate generally subject to *

narrow vopeof ie>i<». thr court found that where first hand obsetvaltonsair not al issue, a unto*
standard of review is not ret(uirrd Id at 244 (citing Cndrn [. MX f 2d al *1* (decision to reSeoe
tapes was not dependent on first.hand observation of trial coutt and therefore was not ¢(contest the
ordinary narrow review of discretionary matters))

2 | at 144 .
19 1J (citing Itn R Evm 40* and advisory committee note (Offersto lompromi-caremad

iiussihle evidence). Fin R Cts I' 6* (evidence of oiler lo settle inadmissible))

40 |8 at 244
41 (citing Frit R Civ P 4l(aHI)(pUmli!f may dismiss actum without prejudice tn *lo-|

consent signed by all parlies)) Ihe court noted that had IIRA and Ihe llanli used this prosnime,
the ibcumm v would not have been subject tn public access NX) I: Id al 144
42 1d at 242
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mental nlfair* by providing the public with [n] more complete undcrsinndiug of
the judicial system ' ''4', Second, the court added Hint access promotes the “pub-
lic perception of fairness" by allowing the public to observe the workings of the
court system * the court concluded that disclosing settlement documents al-
lows the public to monitor lhe integrity of the judicial process44 these two
interests were no less important, according to the court, merely because FAB 111
was a third parly seeking lo serve its private interests rather Ilian Ihose of the
public.4*

Finally, lhe court considered whether Ihe district court had erred in relying
on a decision in which the United Stales Court of Appeals for Ihe Second Circuit
denied access lo sealed settlement documents.4' In Tctlcrul DcpmR Insurance
Corp. v. ErnU <L AV/nf, 4l the court noted, the Second Circuit refused to set aside
an order maintaining lhe confidentiality of a settlement agreement between a
large bank and an accounting firm.4* lhe court explained, however, that Emu

Emu was distinguishable from the instant case for several reasons.4’ llie
court stated that both the district court nnd the ciuuil court in Ernu A Emu
emphasized thnt settling the complex litigation served the interests of both the
parlies nnd the public because continued litigation would be cosily, would en-
gage the judicial process for a long time, nnd would inconvenience the jurors.44
In addition, the court pointed out thnt the parties in thnt case stated unequivo
eally that settlement was contingent on confidentiality.44 | he court also empha-
sized that (he action seeking to modify lhe confidentiality order was initiated
two years after the settlement was filed; therefore, the Ernu A Ernu court made
its decision not to unseal only after an additional showing nf the need for contin-
ued secrecy was made by the parlies opposing access. 41 111us, the majority con-
cluded that ErnU <l Emu was distinguishable, and that consequently the

ab 1d (nimifig smith Il 7#7 r 1d 111. 114 (id cir 19%6) cilmg Cndm 11, (7211 2d 2v1. o7
I1H Cir 19*2) (societal inlrrrsl favoring public access lo mats articulated hy Supreme Couil me
vervrd by permitting fust amendment access lo criminal pielrial ptocecdirigs)))

4? foul | 2d at M2 (quoting Smith II. 7*7 1 2d al 11* (citing Cndrn Il. (75t 7,1at SS7])

4* 1] (cuing XntrAll. 7*7 F 2d al 114 (open acxess m court proceedings si-ivcs as a "circs h on
corrupt practises hy rspmtng lhe judicial process lo public Mutiny"), Wilson s American Motors
Corp. 759 F 2d 156*. 127| (IlIIhCir [9*5)(quoting Brown A Williamson lohacmCoip v | 1C,
7101 Id 1162. 1179 (6th Cir. 19S2) (deetsion lo grant access In civil judicial records muvl focus on
public's right to scrutinize the integrity of system))

49 NX) | 2d at 142

20 1J

51 677 r 2d 7V)(2d Cir 19*2) (pet eutiam)

52 NO FId at 242

52 1d al 14246 Judge Garth paitKulatly trlied on Finn A fmtl as justifying the drm.it of
access See ru/ru notes 61-74 for a divussion of Judge Garth's analysis of | ino ,( 2"tu and his
rationale for applying lis principles lo FdF 111

24 1d at 24546 (riling In rr Franklin Nal | Bank See tmg .97 F Rt> 46* 470(F t) N Vv
1**1) (factors showing protracted Inal and litigation esproses and loss of insurance protection h*
defendant were sufficient to deny public access). a/f J mh rom 1 UIC v Emst A Einsi. 677 | Id
J)0 (2d Cit 19*21)

55 *I*tF Id at 242-46

26 1d Ihe court also noted that Ihe appellants in Frrtt A four hased then claim o f* cess on
the I rderat I rrvdnm of Inhumation Act rather than on the common law nghl ,4 aness 1d at «!"
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district court find erroneously relied on Ihe decision.37

'l he court further concluded thnt both the Ernu <t Ernu dislricl court nnd
Second Circuit had weighed substantial nnd nrliculnhle factors against the pre-
sumption of access.”™ In EAR 111, however the court found thnt the district
court hnd instead relied merely on a generalized interest in promoting settle-
ments.w The court held thnt such a generalized interest alone wns insufficient to
overcome the common law presumption of access.W Therefore, the court con-
sidered it unnecessary to determine whether FAD IlIl hnd sufficient particular-
ized interests in the settlement documents to further tip the balance in its
favor.6' Because Ihe court found that the district court hnd abused its discretion
in denying FAD Ill's motion to unseal the settlement documents, the court re-
versed the district court's order nnd remanded the ease.62

In a lengthy dissenting opinion, Circuit Judge Garth criticized the major-
ity’s opinion on several grounds.6! First, Judge Garth noted that the majority
did not acknowledge the difference between sealing and unsealing documcnls.®4
Judge Garth maintained that the cases relied on by the majority distinguished
nets of scaling from acts of unsealing, and that those cases established different
standards and burdens of proof which the majority hnd disregarded.63 Second.
Judge Garth stated that the majority failed to give proper weight to the public's
interest in settling disputes and to the parties' subsequent reliance on secrecy 66

Relying on the Supreme Court's discussion of the common law right of
public access in Nixon v. Warner Communications Inc.,67 Judge Garth ex-
plained thnt where a document has been entered into the public record without
the parties relying on it remaining secret, the interests of third parties seeking
access to that document must be weighed in view of a presumption of open-
ness.6* Judge Garth pointed out, however, that where a third party seeks lo

57 1d al MS
5% 1d nl 545-46.
59 Id. at 546

Id

M
81 Id al 546 n 4.
? Id al 546 The Jitlrtcl court wns ordered lo enter an order consislenl with the third

Circuit's opinion 1d FAII I1I's appeal against the llank. was dismissed Id

65 700 F 2d 559. 546 (Garth. J. dissenting)

64 1d Judge Garth staled that llie proper lisue on appeal was whether lhe settlement agire
ment. negotiated In private and entered into continfcnt on the agreement remaining secret, should he
unsealed because the district court allegedly erred in intially sealing it Id at 547 lie maintained
that Ihe majority, although acknowleding this unsealing issue, addressed only thr cireumstanirs
under which a document should be sealed in the first place. 1d Judge Garth believes! ihe majority
should not have considered Ihts issue because Ihr documents were already sealed Id

8 Id at 544 An5 o ) ) ]

Id at 547 Judge Garth strongly criticized Ihe majority for essentially imposing a/s-r s
rule that lhe interest in settling disputes can "never" be sufficient lo overcome lhe presumption i4
access Id Furthermore, Judge Garth msinlainesl Ihal 1he majority's decision lends shoit shnfl 1"
the parties' reliance interest in the agreement remaining secret, particularly where a document is
entered into the record vilely because the court agreeds to grant a protective seal I1d at <4<

87 4)5 US 5*9(197*) -~ ) )

* MH FJd at 54* A n5 In Alion. the Court articulated Ihal trial courts must appls |
balancing approach and weigh lhe relevant facts and circumstances in determining whrlhrr pi6™
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unseal documents filed solely because of n reliance on secrecy, the presumption
and burden should shift lo require Ihal party to show a "compelling need" or
"extraordinary circumstance" ns uiticulatcd in the Second Circuit's opinion in
ErnU A Ern%t.M Applying the Ernu ct Ernu standard, Judge Garth found that
FAD 11l had not met its burden tt» establish a "compelling need" to unseat the
documents and concluded that the interest in settling disputes was sufficient to
outweigh thnt presumption of access.7"

Judge Garth criticized the majority for not acknowledging the differences
between scaling nnd unsealing in relation to the parties' reliance interest on se-
crecy, and for attempting to distinguish rather than to apply Emu df Ernu.1' In
addition, Judge Garth pointed out that regardless of whether the Emu it Ernu
standard was applied, the decision to srd or unseal documents should tie left to
the discretion of the trial court.72 Judge Garth concluded thnt the district court
properly balanced the competing interests and exercised its discretion.7l There-

fore, lie would have affirmed the district court's decision refusing to unseal the
settlement documents.74

Il. RFSIRICTI IG Till!l COMMON LAW RIGHT OF ACCESS TO JIIDICIAI

Documents

As early ns 1894. courts have recognized the common law right of all citi-
zens to examine judicial records regardless of the interest or the person seeking
access’3 Generally, the right of access is deemed to be inherent in our demo-

access Injudicial records is appropriate. 4J5 U.S al 599. Judge Garth pointed out lhal the I dIl I11
dislricl court applied the Arson Court's balancing test and determined that thr settlement agreement
at issue should not lie disclosed. MX) I- 2d at 54R-49 n.5.

69. 1d at 54* (citing FDIC v. Ernst A Ernst, 677 F.2d 250. 252 (2d Or. 19*2) (confidentiality
order may be modified only after showing of “compelling need" or "extraordinary circumstance"))

70 MX)I'2d al 549. Although Judge Garth acknowledged that Emu .1 Ernu was not conltnl-
ling. he believed il was n well reasoned decision that should have been applied in EAR II1. Id at 54*

71 1d. at 54* A n 5. Judge Garth criticized the majority for characterizing the sealing of the
documents as a "secret judicial proceeding” tending lo "overturn centuries of tradition of open
access" Id at 54* n.5. lie staled that this characterization "is not an adequate substitute for rea-
soned judicial analysis" Id at 549 n.)

72 1d at 552-5).

75. 1d. at 555. Judge Garth noted that there is a long standing acceptance of a trial courl's
right to use its discretionary powers to encourage settlements in order lo manage its docker effec-
tively. Id at 552 Additionally, he stated that the majority's decision removes the district court's
discretion lo accept a settlement agreement under seal either to promote expeditious case rcvilution
or to protect the interests of the parlies to the settlement. 1d

74 1d at 55)

75. See Et /Mere Drawhaugh. 2 App D.C. 404 (1894) in which the court refused to gram a

motion to seal the pleadings of an appeal of a patent determination, stating that “|any attempt to
maintain secrecy, as lo records of this court, would seem lo be inconsistent with Ihe common under-
standing of what hrli—gs to a public court of record, lo which all persons have the right of access,
and lo its records . ." 1d al 4074)*. See alio Nison v. Warner Communications. Inc,. 455 U S
5*9, 597-99 (197*) (American decisions do not condition right of access lo reconls on a proprietary
interest in documents). Et parte Uppercu. 2)9 U.S 455, 440 (|9]5) (public has right to view judicial
records regardless of its tutors!). In re Socket!. 156 F.2d 24*. 249 (C.C.I* A 1945) (court has no
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cratic form of government76 nml serves the purpose of assuring public confi-
dence in the fair nml effective ndininistrntion ofjustice.7/ Alternatively, court*
Imvc restricted access under certain circumstances to serve important purposes,
such ns the promotion of judicial economy, the protection of pnvncy interests of
litigants and third parties, nnd the preservation of the doctrines of attorney-
clicnt privilege and work-product immunity.7"

When sealed settlement agreements nml other types of documents claimed
to be confidential nrc the subject ofaccess claims, courts face the difficult tusk of
balancing the competing interests, because both sides claim harm will result
from an unfavorable decision.77/ Moreover, courts must wrestle with the deter-
mination of an appropriate standard to apply in gauging these competing

interests.*"

A. Reliance Interests

In Federal Deposit Insurance Corp. v. Ernst A Ernst,*' the United Stales
Court of Appeals for the Second Circuit held that when parties enter into a
settlement agreement nnd rely on its remaining secret, a motion to unseal should
be denied absent a showing of compelling need or extraordinary circum-
stances."7 As the Ernst <5 Ernst district court pointed out, the settlement agree-
ment was contingent on confidentiality at the insistence of one of Ihe defendants,
lirnst & L-rnst."l The district court stated that it would lie unfair to the liti-
gants, and future settlements conditioned on secrecy would be discouraged, if
the court, after inducing reliance, refused to support the parties later when this

power lo seal records of patent appeal); Comment, supra nole t, nl 557-58 (common law tight -1
icccw lo judicial record* necessarily extend* from Ihe nghl In open court*).

76 Umled Sl.ilee v. Miledell. 551 I-'.7d 1252, 1258 (DC. Cir 1976), ree‘don other gntunds sub
limn Ni*on v Warn-r Communications, Inc., 455 U.S 589 (1978) (ncccct lo judicial record* i*
"fundamental” lo democratic date)

77. See Kishmond Aewilvrpeer. 448 U.S. at 592-97 (llrennan, J., concurring) (access wm* u
chex*on judicial ahuce and a**ure* fair adjudication) See also supra note 48 fir federal enuil dr. i
*Inn* reflecting policy considerations in support of access lo judicial record*.

78 See.eg. Nixon. 455 US at 598 (citing tn re Caswell. 18 R | 8)5. 8)6. 29 A 259. i
(1805) (access may lie denied where record* may be used to satisfy spile or promote tcaitdel)) 7 >f
lowa freedom of Information Council, 724 F.2d 658. 661 (8lh Cir. 1985) (substantial damage 6*
properly right* in trade secrets justified denial of access); Zenith Radio Corp *. Matsushita | In
Indus Co.. 529 F Supp 866. 907 (E D Pa 1981) (sensitive commercial information sufficient M
seal document™) See alto infra notes 80-129 and accompanying teat for discussion of other v-iuil
decisions denying or granting acces* to record* . . )

79. See infra notes 94-120 and accompanying test for a discussion of federal court desist--**
balancing claims of confidentiality against the public's right of access

80 See, eg, Wilson v. American Motors Corp. 759 F.2d 1568. 1571 (l1l1h Cit. |985)(*i*ull
required showing that denial of acres* served "compelling government interest"). Publick r Imin*
Inc. v. Cohen. 755 F.2d 1059, 1075 (5d Cir. 1984) (court requires! showing c*f"countervailing -nttr
esl" to deny access); FDIC v. Ernst A Ernst. 677 F.2d 250. 252 (2d Cir. 1982) (couil 101(1001
showing of "compelling need" or “estraordinary circumstances" to grant access)

8l 677 F 7d 250 (2d Cir. 1912)

82 1J al 252

85.

In"re Franklin Nal'l Hank Sec. L.ilig. 92 F.R.D. 468. 472 (E.D N Y. 1981)(memorandum

opinion), aff'J tub nom. FDIC * Ernst A Emit. 677 F 2d 250 (2d Cir. |9H2) (per enriam opm-onl

NOTES

secrecy wus challenged.M In denying the motion to modify the scaling order,
ihe district court considered lhr parties reliance 0ll confidentiality along with
oilier factors, including notification In the press and the public of the imminency
of settlement and the parlies' intent to seal die terms of any settlement reached
prior to the actual scaling order.*5

In n more recent decision, the Second Circuit again weighed the parties’
reliance interests against the general policy of granting access. In Palmieri t
Netv York**' the litigants in a private civil antitrust action agreed lo enter into
settlement negotiations nnd a subsequent agreement only after a federal magis-
trate hnd agreed to giant a protective order to facilitate settlement."7 When the
stale sought the settlement records for its own use in an ongoing criminal inves-
tigation of antitrust Inw violations, the defendants objected on the basis thnt the
information sought would not have existed wiinoul lhe magistrate's assurance of
secrecy."" The state asserted on oppeal that entering into a settlement agree-
ment following a grant of a protective order in a private civil antitrust matter
was an net which would ultimately further criminal activity."" In response, the
court stated thnt if the magistrate should linve known lliat his sealing order
would aid criminal violations or the antitrust laws, his action would I> improvi-
dent*0 As a result, the court concluded that where u scaling order is granted
"improvidenlly,” no amount of judicial encouragement to enter into a confiden-
tial settlement agreement or subsequent reliance by the parties would "substanti-
ate an unguestioning adherence" to the order.*l Consequently, the Palmieri

84 hi Additionally, Ihr dislricl court noted lIml lhe agreement resulted in siihsl.tnli.il mom-
tiry (viymenls nnd induced significant changes in posilinu* of many of ihe parlies relying Oll the
secrecy, hi.

85 1J. The dislricl court pointed oul lhal this liligaiion involved a multitude ot parties, pro-
tracted liligaiion, jury Inconvenience, and large legal fee* Id. In addition, defendants' insurance
coverage wttulil be exhausted without settlement, leaving lhe injured parly without an enforceable
monetary judgment. Id

86. 779 F 2d 861 (2d Cir. 1985)

87 Id. nl 866 In 1982. Palmieri, a concrete contractor, initiated a private antitrust suit against
several individuals anil corporations involved in the rcady-inis concrete iinltiMi) il New York, alleg-
ing antitrust violations. 1d. al 862-65. The matter was assigned hy Ihe dislricl court to a federal
magistrate to supervise pretrial discovery. Id. at 865 The magistrate subsequently participated in
settlement negotiations with nil parties. Id. llecnuse the alleged violations were also the subject of
an ongoing state criminal antitrust investigation, the defendant* in the private action moved for 1l
proles live order of all discovery matter. Id In December I' 85. the magistrate granted this motion
and specifically ordered lhe nondisclosure of discovery lo any government agency. Id Moreover,
the magistrate included in Ihe order that the defendant* intended 10 provide information only in
reliance upon the protective order. Id Discover; proceeled and a settlement was reached with
additional sealing orders entered throughout Ihe piiK-ss. 1d at 895-94.

In Octolier 1985. after the settlement was reached, ihe Stale Attorney (leneral filed a motion to
intervene to modify the sealing orders lo permit disclosure and testimony to the grand jury. 1d nl
864. After a series of court actions, the district court granted the motion, subject lo n stay pending
appeal to the Second Circuit 1d.

Id at 865.

89 Id.

90 Id.

9| Id. Ihe court noted that even though the patties’ reliance on the sealing order established a
heavy burden for the state and raised a presumption in favor of maintaining Ihe val. the onlrr could
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court reversed nnd remanded the ense to the district court to determine whether
the stnlc met its burden to prove u compelling need or improvidence to justify
uuxlincntion of the scaling order.91

Thus, in Ernu A Ernst, the Second Circuit required proofofa “compelling
need" Itcforc permitting access to sealed documents when the parties had relied
on the documents remaining confidential. Moreover, in Palmieri, the Second
Circuit also recognized llmt if the lower court acted improvidcntly, the reliance
interests of the parlies may not be sufficient to justify restricting public access '™

n Privileges

Litigants have also asserted thnt the attorncy-clicnt privilege and work-
product immunity outweigh the presumption of access to judicial records, Iu
Joy v. North?* the Second Circuit held that a special litigation committee report
submitted for use in adjudicating a motion to dismiss the suit could not remain
under seal as a privntc document.95 The court reasoned that adjudication was a
government act subject to public scrutiny.96 The defendant cor|>orntion in Joy,
opposing the lifting of the scaling order, asserted reputational harm, work-prod-
uct immunity, and the attorncy-clicnt privilege ns factors outweighing the com-
mon Inw right of access.97 The Second Circuit concluded that submission of the
report for the court's consideration on a motion for a judgment waived the nttor-
ncy-clicnt privilege.9* The court also dismissed the claim that access would pro-
duce reputational harm, concluding thnt it was an insufficient basis on which to
restrict public access to court documents.99 The court reasoned that confidence
in the administration ofjustice would be weakened if the public was not permit-
ted to scrutinize material relied on for adjudication in derivative actions."1

These same privileges were addressed by the Tenth Circuit in Crystal
Growers Corp. v. Dobbins.'01 In Crystal Grower's, the plaintiff-appellant sought
to maintain a seal on discovery documents and documents produced in the liti-

he modified if il could be shown lliat llie magistrate thould hate recognized tint llie settlement
would further criminal activity Id. al 864-66.

02 1d. al 866

93. Id. al 865. Set tupro note* 86-92 and accompanying leal for a discussion nf relume mirr
ests in Palmitri.

94 692 F 2d 880 (2d Cir. 1982). Ctrl denied. 460 U.S. 1051 (1983).

95. 1d. al 8%4

96. Id. at 893-94. The court noted lhal lhe report wat used in the adjudication of llie c.ne snd
although il rescaled corporate misconduct. Ihe report did nol reveal trade tccrdt lhal. under ceiltin
circumstances, would justify sealing. 1d 3 he Joy court concluded Ihal, absent esccption.il nr, um
stances --quiung confi ‘entiality, special litigation committee reports utilized in the adjudicator
stages i aerivalive suits should be subject lo public scrutiny. Id.

97. 1d.

98 Id
99. 1d. at 894 The court reasoned that since a claim id reputational harm would len-mr

stronger as corporate mismanagement increased, protection for tucli an intcirsl would lead to a-

turd results Id
100 Id at 88
101. 616 F.2d 458 (10th Cir. 1980)
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gnlion of its suit involving a merger dispute.,00 Unlike the Second Circuit, the
Crystal Growers court held timl the interest in preserving the doctrines of nltor*
ncy-clicnl privilege nnd work-product immunity outweighed the public interest
in scrutinizing the judicial process."" The Crystal Grower’ court tjtmlified its
holding, however, slating thnt the asserted doctrines justified retaining the docu-
ments under seal only for a limited time.l04 Moreover, lhe court reasoned that
litis result would not harm the public's interest in overseeing the integrity nml
fnriness of the judicial process because oral arguments on the motion were pub-
lic.105 Furthermore, the court concluded that a contrary decision would
threaten open communication between lawyers and clients nnd would ultimately
impair the ability of attorneys to adequately prepare clients' eases. 106

I he Joy nnd Crystal Grower's courtr viewed the documents claimed lo be
protected by the privileges in relation to the judicial proceedings themselves.
Thus, iu circumstances where the documcnls at issue arc material to the judicial
resolution of the disputes, the public's right to scrutinize the judicial decision-
making process may outweigh the privileges.107

C. Reputational Harm anil Third Parly Privacy Interests

When weighing a party's interest in the protection of its business reputation
against a claim ofaccess to commercial information, courts hnvc hnd to consider
two competing interests as well: whether consumers would be harmed hy being
denied the information, and whether disclosure of the business information

102. Id. al 459.60. Following a merger with a company involved in antitrust violations. Ciysl.il

Grower’s Corporation brought suit against lhe new corporation’s former directors and the law firm
participating in Ihe merger Id. nt 459. The trial court directed the plaintilf. Crystal (bower's, to
produce discovery documents, including premerger communication* between itself and its attorneys
Id. Although the district court recognized lhal the I'ocuniciils m: 'it have been subject to the al'or-
ney.clicnt privilege and work product immunity, it resumed that Crystal Grower’s pul these d.icu-
menlv in issue when it filed suit, and had, therefore, waived its right lo assert those privileges Id at
460 The trial court subsequently entered summary judgment iu favor id defendants. Id.

On appeal nf the merits of the summary judgment of the securities law violations, the circuit
court gran: J plaintiff's request lo seal the amended docketing statement, joint nppendic, and appcl
late briefs. 1d After Ihe parties reached a settlement. lhe appeal was dismissed and Ihe sealed tii.il
record was returned lo the district court. 1d, The appellate documents that were filed, which con-
tained reference to privileged communication, were tn be unsealed twenty (2(1) days following dis-
mizseeil Id. at 460-61. C ystal Grower's filed a motion lo reconvder the liming of the unsealing Id.
at

101 Id at 461-62.

KM Id. at 462. The court ordered that the sealed documents allegedly subject lo the attorney,
client privilege and work-product immunity were to remain sealed for an additional five) < Id
The court reasoned that, because the appeal was dismissed without determining whether the docu-
ments were immune from disclosure, lifting the seal immediately would essentially decide Ihal issue
mb identio. 1d Therefore, the court delayed the unsealing of lhe np|>r)!alc documents for five years
to allow Ihe pending litigation lo proceed without the disclosure of the sealed documents. Id

105 Id.

106 1d at 461-62

107 See supra notes 94-106 and accompanying test for a discussion of attorney .client privilege
and work-product immunity claims that outweigh the public’s light of access



1036 TEMPLE LAW QUARTERLY ot «

would violate a third party’s privacy interest.10l In Drown <f Williamson lii
bacco Corp. v. I~-TC,m for example, the Sixth Circuit vacated a district court's
order scaling FTC records despite the fact that the agency made an agreement
with drown ft Williamson to keep certain information in their investigatory
records confidential.110 The court rejected Drown ft Williamson's claim that the
information would harm lhe company's reputation if it was disclosed.lll 1he
court explained that interests implicating certain privacy rights, trade secrets, or
national security are the only recognized exceptions to the common law right ol
access, 117 and concluded that protecting the company from reputational harm
was not a rccogni/cd exception."" In contrast lo these interests, the couil
pointed out that the public hnd a strong interest in obtaining the health informa-
tion contained in the agency's records." 4 Moreover, the court also recognized
that the stronger the desire for the company to hide its operations from the
public to prevent disclosure of prejudicial information, the greater the public's

need to know.

The protection of third party privacy interests was also addressed by the
Sixth Circuit in In re Knoxville Nem-Sentinel Co." 'l In Knoxville, the court
held that the privacy interests of a bank’s borrowers in avoiding public disclo-
sure of their financial affairs, outweighed the right of the public and press k*
have access to two financial exhibits hied in a civil action between the bank and
the FDIC." 7 The court explained that sealing trial exhibits from the press was
not intended to protect the business reputation of the bank, hut rather, that the
action was to protect the privacy of the depositors who were not responsible for

I0S. M infra nolcs 109-20 anil accompanying text for a discussion of Sixth Circuit i i-s S
dressing rrpulalionnl Imrm nnd third parly privacy interests.

109. 710 2d 1165 (6|H fir.), ten. denial. 465 U.S 1K) (1983)

110 Id al 1179.H2 lirnwn A Williamson Corporation brought nil action In enjoin tin- | I<
from publishing statements disclaiming, among other things, lire accuracy of the "Irf" and nti- 'n>
yields of Utown A Williamson's ILirct.iy cigarettes Id. al 1167-69 Previously. Ills I'M solnrt- «
information from Drown A Williamson nnd four other tobacco manufacturers with lire .ipntiinft
that the information would be confidential. Id. at 11K0 Thedistrict sourl sealed lire agency n»
nnd documents pending decisions on several issues. ld. nl 1168-69 On appeal, jurisdictiond ml
substantive issues were resolved nnd lire ngemy’s records were ordered lo Is- relctiss'd lo the pu' b
Id at 1169

111 14 at 1179.80.

112 Id. at 1179.

113 1d al 1179-RO

114 1d nt 1180.

115. Id The court stated that in order nol lo undermine the tradition of accrssibl. .....
records should be scaled only in lhose circumstances where trade secrets are involved /./

116 723 F.2d 470 (6th Cir. 1983)

117 Id al 477-78. Tennessee Newspapers intervened in n lawsuit Mweru a hank m1l 9
( DIC inan eflurt lo obtain access lo records llial Ihe bank was permuted to remove from 'In m>"!
(lies. 1d nl 471 the newspaper argued lhal lhe liligaiion between lhe bank and lhe I I>H we 1
public interest, and. therefore Ihal the media should have access to the exhibits placed und.r « '
Id al 472, The lawsuit between the I-'DIC and lhehankwas subsequentlydismissed and tlr |' "
live order lifted escepl aslo the two exhibits that werereturned to theKink. Id Ibe rxhdns
question contained a list of questionable levins made lo Kink customers and the Kink's d.t-i-

those loans Id

1987] NOTES 1037

initialing the litigation."" Recognizing the Importance of the rights involved,
Me court staled that holli Ihe public nnd lhe press must he given it reasonable
opportunity lo voice lbeir objections to a protective order before a court may
deny the presumptive right of access."”

Thus, at least in tbc Sixth Circuit, claims of commercial reputational barm
ate Insufficient to outweigh the public's right of access, especially where innocent
third parlies' privacy interests arc implicated. The Brown < Williamson and
Knoxville decisions reflect the strong interest in protecting the public's right to
beneficial consumer information, ns well as the interest iu protecting third par-
lies' privacy from the public.""

1). Judicial Economy

In order to promote judicial economy, facilitating settlement agreements
between litigants may justify restricting public access to the agreements Con-
fronting this issue in Wilson v. American Motors Corp.," I the Eleventh Circuit
held that the district court abused its discretion in scaling all Itini records to
facilitate settlement in a public proceeding." 7 In reaching Ibis result, the 117/-
son court evaluated the district court's emphasis on promoting settlement agree-
ments." In order to deny access, the Wilson court required a showing that
denial of access was "necessitated by a compelling governmental interest" and
"narrowly tailored” to meet that interest." 4 The court found llial although
encouraging settlements is an important judicial function, settlements only result
in payment of money to an injured party which is not n compelling interest
entitled to consideration in determining whether to seal public records."' The
Wilson court also concluded that the promotion of judicial economy in encour-
aging settlement was not served in this case because the jury had already consid-
ered some evidence when Ihe settlement was reached." 0

The common denominator of federal court decisions granting access to

118 hi. nt 477 Thr cnurl reasoned Iti.it Kink customers hurl nil expectation nf privacy Ili.n
w.itranlcil protection by ihe cnurl 1d

119. hi. nl 475 The court suggested that n rcnsnn.ibtc appro,n li in pinlrct lIl. tiplil In In- In-anl
ivin n-giure scaling motions In In? docketed wiili llie clerk of Ihe tliviricl court hi a 475-76 IIn
court ultimately concluded that the disltict court pto|ieily cleaned its discretion m removing the
two rxtobils from puhlu access. 1d nl 477

120. Sir in/oj notes 109-20 nnd accompanying test for a discussion of the public's right of
awess lo public inteiest information and lhe public's nghl lo be heard prior in loiricimg access

121 759 F 2d 1568. 1571 (I1thCir 1985)

122. 1d. at 1569.

123, 1d.

124, 1d. al 1571 (riling Newrn.ro v Graddick. 696 !' 2d 796. 802 (1 lilt Cir |93.t| (quoting
tilobe Newspaper Co v Superior Couil, 457 U.S 596, 606-07 (]982) (firvl amendment tight of
access to criminal trials may be denied by nrcesvily of compelling governmental Interest narrowly
tailored lo meet interest))) The Il'i/torr court iclied on the common law right ol access in reversing
the district coutt's sealing order 759 1'.2d nt 1570 Thbc court, however, pnvecvtcvl to analyze the
issues by applying lhe first amendment standard cited m GInhc .\Vrwyv/vr and relying on authorities
that applied (Irsl amendment rather than common law analysis Id al 1570-71

125. 1d ai 1571 n4

126. Id at 157|
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scaled documcnls is an cmplmsis on a single primary policy consideration: main-
taining the integrity ofjudicial proceedings by protecting the public's access in-
terest.127 Alternatively, courts denying public access have done so by
emphasizing the litigants' nnd third parties' privacy nnd reliance interests.l”1 lu
order to overcome the public’s right of access, however, courts Imve generally
required parties to make a specific showing of the rights and interests at slake.'2"
This requirement ultimately becomes the foundation on which courts justify

their decisions.

I1l. A Procedural Analysis

lit Rank ofAmerica National Savings A Trust v. Hotel Rittenhouse Associ-
ates (Appeal of EAR III),130 the United States Court of Appeals for lhe Third
Circuit held that a generalized interest in encouraging settlements was itisufil-
cicnl to outweigh the common law presumption of access to a judicially scaled
settlement agreement, ns well as posltrial motions and orders filed to enforce the
agreement.l,] A review of eases addressing similar access claims sup|>orls the
majority's decision thnt, at least in this case, neither the interest in settling dis-
putes nnd promoting judicial economy, nor the reliance 0ll secrecy by Ihe set-
tling parties justified denying access to the agreement.l,2

A. Promoting Judicial Economy—A Timely Request

The majority in EAR 111 acknowledged the public interest served by en-
couraging settlements of private litigation.1” As the court pointed out, settle-
ments reduce litigation costs and conserve judicial resources.1” Nevertheless,
the majority rejected the judicial economy argument by the parties iu this
ease.-” Instead, the majority focused on the fact that the EAR 11l litigation
proceeded to a full jury trial, was settled only before the jury had an opportunity
to render a verdict, and, finally, was returned to court on motions by the settling
parties to enforce the agreement, thereby negating any argument that judicial
economy and the interest in settling disputes were served by sealing the agree-
ment.1"” Under these circumstances, ihe EAR 111 court properly concluded that

12 See. t.g..Smith Il, 787 F.2d 111. 114 (3tl Cir.) (public seem serve- .is check oil coimpi
practice* by permitting public scrutiny of court process), cm. denied. — U.S. —. 107 S 11
(1986), Brown A Hilliamsan, 710 F.2d 1165. 1178 (6th Cir.) (public access proiiiles accountability
thereby minimizing judicial ertos and misconduct), cert dented, 465 U S 1100 (I'IRI)

128 Sec. eg , Ernst A Ernst, 677 F.2d 2JO, 232 (2d Cir. 19821 (public access may he resltMcd
absent eitraordmary circumstances once sealing order is entered and relied on)

129 See supra notes 75-126 for a discussion of the courts' requirement that the parlies' micirsic
he specifically demonstrates)

130 800 F.2d 339 (3d Cir. 1986)

131 1d at 346

1J2 Sec supra note* 51-126 and accompanying lest for a discussion nf these comprime
interests

133, 500 F 2d at 344

3 1d

135 1d at 345.

136 The Hank and IIRA wanted lhe best of both worlds each wanted Ihe henrfil of thr f 1,
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the interest in promoting judicial economy by .settling disputes wns insufficient to
outweigh the public's right of ncccess.

Judge Garth criticized the majority for adopting what he describes as a "per
sc rule that the interest in settling eases [by assuring secrecy] can never outweigh
the public's right of access." -7 Rather than create a per sc rule, however, the
majority instead distinguished n point in time nt which restricting access no
longer serves the public's interest injudicial economy and therefore is nol justi-
fied. n* Acknowledging that the Federal Rules of Civil Procedure promote a
generalized interest in settling disputes, the majority pointed out thnt the partic-
ular provisions expressly relate to pretrial conferences nnd discovery,'w thus
providing additional support for the majority’s time-framed distinction. Ac-
cordingly, in order to justify denying access to promote settlement agreements
on the basis that the public's interest in judicial economy is served, settlement
needs tn be reached before incurring the time nnd expense of judicial
proceedings.

P. Distinguishing Rettsven Scaling Documents and Sealing Proceedings

The EAR Il court focused on the documents nt issue and lhcir relationship
tn the court proceedings involving those documents in its determination whether
to grant access. For example, the court emphasized that in the instant case,
"motions filed and orders entered ... were kept secret.”” " The court stated that
denying access under these circumstances would essentially sanction "secret ju-
dicial proceedings."” | This suggests that the court viewed the documents
under seal as an integral part of the proceedings themselves. It may be that
access wns granted not upon consideration of the specific nature of the docu-
ments, but rather on the basis that the documents evidenced judicial action per
se, which is more clearly subject to public access.” 2

A similar reasoning was applied by the Eleventh Circuit in Wilson v. Ameri-

ami authority of the court process, but at the same lime each desired the privacy tisuall) afforded
only lo litigants who settle their disputes hefoir Incurring the public cipcnsc 1ll using lhe resources
of Ihe julliei.ll system. See supra notes 38-62 ami accompany nip, lest for the 1.til 111 court's discus
sion of these issues

137. ROOF.2d at 347

138. Id at 344 The majority pointed out that had the llank and 1IRA settled and chosen to
file a solunlary dismissal presided for in the Federal Rules of Cisil Procedure, it was likely that the)
would hase piesented FAII 11l and the public from {.lining access to their documents Id

Erd R Cir.  41(a)(1) provides in pertinent part

(Alil action may he dismissed hy Ihe plainlilf without older of court (ii) by filuili a

stipulation of dismissal signed hy all patties who base appealed In lhe action

139. 800 F2d at J44 (citing Fed. R Cir P. 68 (settlement offer not accepted is inadmissible
evidence at trial)).

140 1d at 345

141 1d

142 Setissy v North. *92 F 2d 880. 89} (2d Cir. 1982)(public access may not tv dettird where
document is used for adjudication whicl >formal act of government sut’iesl to public vrutmylrrrr
dented, City Trust v. Joy. 4M) II S 1051 (198))
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can Motors Corp.,I*' iu which the courl staled that the interest in |».<uintinp
settlement is not sufficient to justify denying access to trial records when lhe
parties, prior to reaching their settlement agreement, proceeded lo the point in
the trial where the jury nl least partially considered the evidence.ll4 Ilie court
emphasized that suppression of public records under such cheumstauccs can not
be sanctioned because or the importance of access to the judicial process it-
self. 145 'llie Second Circuit rcnched a similar result in Joy v. Worth."*1 There
the court concluded Ihal adjudication was a proceeding in the judicial system
Ihal was clearly subject lo access, and therefore that materials used lo aid the
decision-making process could not be scaled from public scrutiny without weak-
ening the public’s confidence in the administration of justice. M7

The FAR 111 decision, ns well as the Wilson and Joy decisions, emphasize
the importance of the public’s right to scrutinize the judicial process for the
purpose of maintaining a check on the integrity of the court system.14l* |he
nature of the document at issue is not the critical factor in granting or denying
access. Instead, il is the impact of the documents on the judicial proceeding
itself that implicates the tradition of open courtrooms. Consequently, when
scaling documents essentially denies ihe public an opportunity to scrutinize the
judicial decision-making process, courts have required parties seeking access to
meet a considerable burden to justify restricting access.14

C. Reliance Interests— Establishing a Right lo Rely

The majority in FAR 1Il1 was sharply criticized by the dissent for gisine
short shrift to the parlies’ reliance interests.150 Judge Garth emphasized that
the litigants entered into the settlement agreement with the understanding that it
would remain secret, nnd that only a showing of a compelling need or cxtrunuli-

|4V 759 F.2d 156ft (I I1li Cir. 10851 (common law right of access applicable lo lii:il record
sealed hy court lo facilitate subsequent settlement)

144 1d. .0 1571 The IFi/uw court reasoned lhal many litigants would he rrs'eplise lo m-poiii
lions for the scaling of records after hearing damaging testimony during Iri.il lit. .it I'M n»
Although the court recognized limt courts should encourage settlements, it emphasized tli.il mmi,
wry compensation for an injured p.uly is nol an element entitled lo consideration in dctidmr
whether lo seal a record. 1J.

145, 1d. ut 1571

146 692 F.2d 880. 893 (2d Cir. |982t (consideration must he gisen lo llie importance of dmu
iticnls to adjudication before granting K.iling order) The Joy cnurl lifted u sealing oi.fer on i
special litigation report in a dcrisalise suit despite privacy inteicsts to the conli.ii). Ivc.iiik llie
document was user! to decide the matter at hand Id at 893-11

147 Id at 89).

148 lhe FAR HI majority properly left open Ihe question whether a sealed settlement ici.r
menl. c-ilcred into h) the litigants under different circumstances, such as before a caw proceeds in
trial, may Ik unsealed hy another parly at a later dale Sre ir/pra notes 38 44 nnd ucciHnpaip e I, «
for the FAR lit court's discussion of lhe relationship between Ihe sealed documents and the | di.nl
proceedings.

14u Sre supra note 80 foi standards applied to the circumstances asserted to outweigh the

public's right id access

1) ghF 2 b I7-T*
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nary circumstances ns prescribed in Ernst ct Ernst justified granting access,IM
Heettuse Judge Garlh concluded that both FAR Il1 and Ernst <t Ernst turned rut
Ihe litigants’ reliance interest, he would have applied the Ernst A Ernst standard
in FAR 111 and protected llie patties’ reliance interests.'5/

When the Ernst A Ernst district court anti court of appeals denied access
based in part on the parties’ reliance interests, however, the courts were con*
fronted with a significantly different factual and procedural situation than that
of FAR IIl1.*" For example, the Ernst <€ Ernst district courl. in granting the
scaling order, found that the public’s interest, as well ns that of the litigants, was
served by secrecy.'™ Moreover, lhe Ernst A Ernst district court pointed nut
that the proposed settlement received significant publicity in the media.'55 Nol
only did the press report the immincncy of the settlement, but the press also
reported that the settlement would be sealed.156 Consequently, the public was
given actual notice nnd an opportunity to object Irefore the court sealed the
agreement. 157 Under these ciicumstnnces, the litigants had a right to rely on the
secrecy of the agreement lo the extent thnt any later motions to unseal would be
granted only where extraordinary circumstances existed.'5s"

lu contrast lo the Ernst A Ernst litigation, the record contained no evidence
lo explain the Hank and IIRA’s request for secrecy.157 Essentially, the litigants
in FAR 111 entered into a secret settlement agreement by which they agreed lo
contract away both the public and FAII 111’s right of access lo judicial proceed-
ings. Courts should not permit private litigants to exercise such power solely lo
further their own interests.160 Moreover, because FAD Il and the public had
no notice of the agreement’s proposed confidentiality, or an opportunity to lie
heard, the Hank nnd IIRA had no right lo rely on the documents' continued
secrecy iu the future ifan interested third parly, who was nol aware of the initial

151. Id nl 349 (citing print A Ernst, 677 F.2d 230, 232 (2< Cir. 1>*2») fixly>r Clarth objected
In the majority's approach In distinguishing Ernst rf Ernu on the basis dial die effort in unseal llie
Etna rf Fnnl records iKcilrresl Iwo years after llie agreement was sealed, whereas 1 All 111 waited
only five months Id. at 348 n.3.

152 1d

153, See supra miles 50-62 A 68-74 and accompanying text for a faelual comparison between
FAB I1l and Emst rf Emst.

154 Sre Inre Franklin Nal'l Haul; Sec. Litig., 92 F.R.D 46S. 472 (K D N.Y. 1981) (considera-
tion gisen lo public’s interest in expeditious disposition of litigation), aff'd subnow. FDIC s. Ernst
A Ernst, 677 F 2d 230 (2d Cir. 1482). The court pointed out that had on agreement nol been
leached, n great deal of expenditures would fall on the litigants and judiciary. Id. Thus, the sealing
order was essentially baicd on the interests in judicial economy and in minimizing the expense to the
public. Id

155 Id at 472.

156 Id

157 Id

158, 1d Sre supra notes 81-85 and accompanying text for a discussion of (be district and cir-
cuit courts' decisions in Emst rf Emst.

159. MvEAII 1. 881 F.2d 339. 346 (3d Cir 1986) (record void of ailiculahlr factors outweigh-
ing presumption of openness comparable to Emst rf Emst)

IN) Sre Wilson, 759 F.2d 1568, 1571 (I ith Cir. 1985) (litigants do not have right to seal public
recoils'
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sailing motion, asserted a right of access, Under these circumstances, any reli-
ance of the settling litigants In FAR 111 was not warranted. Thus, the weight
allocated to reliance interests hy the FAB 111 majority wns jusliflahly different
from the weight popcrly allocated to reliance interests in Ernst it Ernst.
Although the majority did not articulate these factual differences between EAR
I11 and Ernst < Ernst, it implicitly recognized the differences.l"l

1). Procedural Safeguards to Protect Competing Interests

In order to protect lhe right of the public nnd third parlies lo scrutinize the
judicial process nnd also to protect the interests of the settling parties in main-
taining secrecy once a motion to seal is made, certain procedural safeguards al
the trial court level have developed from prior access ca.cs and should be
adopted in all circuits.16] First, the court should give the public notice and an
opportunity to be heard regarding the scaling of the documents, particularly
where interested third parties can be readily identified at the time the motion to
seal is considered. Second, the court should stale specific, articulable fads
which justify scaling. Third, the court, in balancing the public and private inter-
ests al slake, should consider whether the scaling of documents indirectly closes
the proceedings as well by preventing the public from examining the judicial
decision-making process.

Providing the public with an opportunity to object to scaling documents
tends to serve the same policy considerations as maintaining access—it permits
the public to scrutinize the integrity and fairness of the judicial process. Addi-
tionally, the litigants establish a nght to rely, which warrants protection, only
after there has been an opportunity for the public and interested third parties to
object to a sealing motion.

161. See supra notes 50-62 and accompanying text for a discussion of llie factual differences
between ErnstErnst nnd PAD Il noted by the PAD 111 majority

162. See. e.g., In re Knoxxille News-Sentine! Company, 723 1.2d 470. 475-74 (6th Cir. 1983)
(public's tight to lie heard requires sealing order lo be docketed with clerk of district court) See
uipra notes 116-20 and accompanying text for the Sixth Circuit’s discussion of lhe procedural re-
(lilirements necessary for sealing records.

In Publicker Indus. Inc. v. Cohen. 733 F.2d 105a (3d Cir. 1984), which involved the media's
constitutional claim of access to a civil hearing and transcripts of an in camera proceeding. lhe Third
Circuit set forth formal procedures for restricting access Id. al 1071-72 The Publicker court only
rrijuired that the trial court articulate countervailing interest lo access, and after considering alterna-
tives to cloture, make specific findings for a need to close the proceedings Id. See also Note. Proce-
ihir.it and Sul«e tntixe Prerequisites to Restricting the First Amendment Right of Access to Cixil
Hearings and t ranscripts—Publicker Industries. Inc. t. Cohen, 58 TKMP. | Q 159. 184-92 (1985)
(discussion of procedural requirements beyond those articulated by circuit court).

Procedures for docketing sealing motions in criminal proceedings have been developed in tile
Third Circuit. See. e.g., United States v. Kaffoul, No. 86-3605. slip op. at 2 (3d Cir. Aug. 14, 1987)
(procedures articulated in Criden Il apply lo motions for closure during criminal trials); Cridcn I1.
675 F 2d 550. 560 (3d Cir. 1982) (motions for closure of pretrial hearings must lie docketed, alterna-
tives considered, and statement of reason lor closure pul on record)
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Conclusion

In llank ofAmerica National Trust ana Savings Association v. llotel Ritten-
house Associates (Appeal of EAIl 111 Concrete CorpJ,u,i the United Stales Courl
or Appeals for the Third Circuit held Ihal a district court nbuscd its discretion in
denying a third parly's motion to unseal both n settlement agreement and post-
settlement motions nnd orders tiled with the court.164 The EAII 11 court found
that n generalized interest in encouraging settlements, without a showing of ad-
ditional factors, was insufficient to outweigh the public's common law right nf
access.ln reaching this conclusion, the court emphasized i‘77'2§59§'!,, 'S
relied on the judicial process not only lo reach the settlement, but also to enforce
the agreement.I™ Hccnusc the documents under seal included motions and or-
ders evidencing judicial proceedings, the court refused to deny access."'7 Courts
considering sealing ordcis should not deny the public's right of access without
providing a reasonable opportunity for the public lo oppose sealing or without
determining that sealing documents do not indirectly seal judicial proceed-
ings.16* To do otherwise leaves the public without a remedy to a well defined
and recognized presumptive common law right of access to judicial proceedings.

Susan G. Maurer

163 800 F.2d 339 (3d Cir. 1986).

164. Id al 346

165. 1d

166. Id. al 345.

167. 1d.

168. See supra no|« 133-60 and accompanying (ext for t divcuwion nf Ihe procedural factors
relied on by courts in determining whether to restrict public access to documents.



Renewed

ARTHUR R. MILLER

To llie |ierion on (lie street, llie Ameri-
can legal system often acoms bewildering
ind overused, but nonetheless distant ind
unrelated to dally life. Consequently, most
people would be outraged to learn llial for
less timn t>0. tim fee for filing i lawsuit, |
nciglilror haa the Icj;nl rigid n compel them
lo turn uver all nf their bank stalcnicnLs,
mcillciJ records. Income lax returns, reli-
gious documcnls, school records anti other
private Informnlion, so long as lhe Informa-
tion it likely to lend to other InfnrrMion
that rmy be related to the lawsuit

The oulrsge might Intensify upon learn-
ing that the neighbor could then give or sell
tills Information to gossips, the press, cdn
irtisbi, or my other buycra, unless the
court lasucs an order prohibiting public dla-
cloture, eorniiumly called a protective or-
der. -i

Should the courts have the authority to
Issue protective ordere to keep private In-
formation confidential? Of course. If Ilie
court has the power to compel broad Intru-
sions Into private matters to res-lve a law-
aull. il must also hive the power to protect
Oils same private Information front further

tension

T{]e Boston Suntlnv Globe,March 10,1991, [A31:1]

between

public disclosure outside of lhe lawsuit.

Although the answer may seem obvi-
ous, It Is the sourco of controversy within
(he legal community and Ihe media, 'lids
controversy has alio caused consternation
among members of tho business communi-
ty, who frequently nre Involved In litigation
and who rely upon the courts' [rowcr to pro-
tect confidential trade secrets snd other
commercial Information In order to main-
tain Ihelr competitive livelihood.

Uchind this controversy are members
of the media, and lawyers who handle |ier-
sonal Igjury cases, who claim that courts
art) ushig lhelr |iowcer lo protect Informa-
tion about public health ami safety that the
public has a right tn know. To prevent
courts from keeping information secret,
these groups are lebbying state and federal
legislatures to change the law. They want
lo restrict or eliminate Ihe power of courts
lo keep private Informailon produced In a
lawsuit confidential.

Although Florida and Texas have acted
precipitately and done so, Ihcrc simply Is
no need lo change the current system. Such
an effort Is under way In Massachusetts.

As any poor aoid slap|>cd with a lawsuit
will Ictl you. courts must have the power to

rightto privacy and

protect privacy when necessary.

There Is no reason lo believe that lhey
have used that power (o (he detriment of
tho |Hth)lic's right to know. Courts have
fine-tuned the classic tension between the
right to privacy and tho public's right to
know for centuries. In recent years, thia
fine-tuning has led lo greater public access.
A few anecdotal cases have been pul forth
In the media, nnd by personal Injury law-
yers, allegedly dcmoni,rating lhal courts
have hidden Information affecting public
health and safely. Upon Investigation, none
of these war stories actually establishes a
link between Information kept confidents
In court records and auliscquenl harm to
thc public.

Instead, Investigation reveals that Iroth
the media and personal Injury lawyers have
an insatiable thirst for Information - It li an
tasenlld fuel to Ihelr professional and fi-
nancial well-being.

Those advocating reduced confidential-
ity lu.lhc courts undervalue competing pri-
vacy and property interests.

Although the public Interest may Ire
served when court proceedings are open, al
limes confidentiality serves equally Impor-
tant public Interests. Arguably, restrictions
on court authority to guarantee confiden-

the public’s

tiality might discourage aomeone from re-
porting Instance! of government fraud or
corruption oul of fear that hla Identity will
be revealed In aulrsequcnl litigation, mak-
ing retaliation against him possible.

Confidential news sources might dry up
for similar reasons. Fear that prior medical
treatment or marital difficulties might >
disclosed publicly could cause some people
lo forgo legitimate legal claims altogether.
Society Is not served when Die price of
seeking civil Jusfice Is lire sacrifice of the
right lo Ire let alone. This Is o right of In-
creasing Importance lo human dignity in a
computerized society that provides Instant
and universal access lo Infonngllon once Il
has been captured.

To businesses Involved In litigation, con-
fidentiality Is often llie only means to pro-
tect million-dollir Investments In trade ae-
crcts, Intellectual property, and other pro-
prietary information. Preventing this type
of Information from falling Into the hands
of business rivals Is central to maintaining
a competitive edge..Indeed, trade secrets
and the 'ike are considered pro|>crty. and
the protection of private property rights is
one of most fundamental obligations of our

legal syslem.
Finally, confidentiality Is an important

.

rightto know

Judicial tool that facilitate* the resolution of
a lawsuit by encouraging litigants to ex-
change Information among themselves
freely without fear that 1l will lie disclosed
publicly. Society's Intercat In the prompt,
Inex|icraive resolution of legal disputes la
compromised when we lake these tools
away from our already overburdened Judi-
ciary,

As (he proponent* of restrictions on
confidentiality argue, the courts sre public
Institutions. Out Ibis concept has meant
lhal the courts are open to the public In
order to reaolve legal disputes snd to allow
Die public to observo the Justice system In
action. Until this recent controversy, this
concept never stood for the proposition
Iliat the courts sre like fishbowls through
which tire public can observe Ihe most Inti-
mate affslrs of the litigants suspended In
the civil Justice process.

ljwsuita alresdy sre highly Invasive
and impose Inordinate costs in both lime
and money. Legislatures should not raise
these costs by restricting the power of
courts to assure privacy and confidentiality
when necessary.

Arthur R. Miller is the Bruce Brom ley /*nr-
feisor ¥ gdii<nl t/m nrd LMtschoor



President’s Page

lolishing the Wall
of Secrecy

uring a qucstion-and-answer

session at the ATLA secrecy

conference lajt jpring, a gende-
‘tnan in the audience stepped up to the
microphone and told the sad story of
his wire’s premature death in 1988, Her
doctors thought she was suffering from
an inegular heartbeat. Actually, the arti-
ficial valve that was implanted in her
heart years before had failed. She died
in spite ofopcn-hcart surgery to replace
the valve once the true cause of her con-
dition was known.

Her hushand was angry. He and his
wife had had no idea that the Bjork-
Shiley convexo-concave heart salve could
fracture end fail. They had never been
warned by their doctors or by Shileg,
the valve's manufacturer, although pro
lems with the valves first appeared in
1978. Last summer Shiley finally an-
nounced an effort to contact about
20,000 North Americans who had been
given the valve and warn them of the
potential problem.

For years, Shiley had hidden this im-
Bort_alnt safety information from dtc P_ubhc

ehind Frotectlve ordersand confiden-
tial settlements. Other manufacturers
and their insurers, notably in Daikon
Shield and all-terrain vehicle litigation,
have done the same. As a result, consum-
ers have paid a tragic human cost. These
victims are why ATLA has mounted a
vigorous campaign against secrecy in tite
courts.

Right to Know

The people’s right to know about mat-
ters of public concern is die foundation
of our constitutional house. Without
the free exchange of ideas and informa-
tion, the structure would surely crumble.
Recognizin? this, the founders enshrined
freedom of speech, assembly, and the
press in the fust amendment. These free-
doms ensure the public’s right to have
access to information that Mtallv atfccts
their health and safety.

Secrecy orders fly in the face of these
principles. When a defendant it* a case
Insists that a plaintiff keep mum about
critical safety nutters in exchange for
settlement, it chips away at the ideal of
an informed public.
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Judges, of course, must approve or
deny corporate requests for secrecy. In
May 1989, the AITA Board of Gover-
nors adopted a resolution urging judges
to demand clear proof of a legitimate
need forsecrec¥ before they lock up in-
formation of litc-and-dcath importance
and throw away the key.

Fortunately, a few states have taken
the lead in ending the irresponsible use
of protective orders. Virginia passed the
first law prom otin%o enness in the ju-
dicial process in 1989. Florida’s “ Sun-
shine in Litigation” Act, which went
into effect last July, prohibits judges from
concealing any “public hazard.” The
Rhode Island legislature pissed a similar
measure, but the governor vetoed it.
~ Change an also come from within the
judiciary. Last year, the Texas courts
adoi)ted a new rule of civil procedure
(Rule 76a) that says that all civil court
records arc presumed to be open. Any-
one wishing to seal records must prove
that secrecy is necessary and that the
need outweighs the public’s interest in
the information. [Sre Doggett, "Keep-
in% Court Records In the Open.” TRIAL,
July 1990, at 62.)

Scare Tactics

Not surprisingly, our courtroom ad-
versanes are resisnng the movement to-
ward openness. Corporate defendants
claim that giving the public greater access
to court records threatens economic

competitiveness by revealing trade se-

crets. And they cynically raise the specter
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of Big Brother peering into the private
live* of any individual who becomes in-
volved in litigation. These are nothing
more than scare tactics-straw men de-
signed to divert attention from the cen-
tral issues in the debate.

Tkadc Secrets

We have no objection to the courts
protecting legitimate trade secrets. But
defendants frequently resort to die trade-
secret umbrella to shelter information
that evidences negligence or Iproduct de-
fects and impacts on the health and safc-
210f many others. Attempts by defen*

ants to wrap incriminating information
in the cloak of trade secrets must be stren-
uously resisted.

The alleged threat to personal privacy
IS an even redder herring. We're not talk-
ing here about the private details of the
parties’ personal lives. Wedo not challenge
it mvidualprivacy injuvenilejustice, sexual
abuse cases, domestic relations, or other legit-
imatelyprelate matters. HOwever, courts
have never recognized a comparable right
to privacy for corporations. It is particu-
larly outragrous for a corporation to claim
a right to privacy when its product or
behavior imperils the health and safety
of the public.

The bottom line is that secrecy almost
always protects the wrongdoer and al-
most never serves the public. Every se-
crecy a(];reement lays another brick on
the wall that separates the public from
vital health and safety information. The
taller that wall becomes, the longer the
shadow it casts on a judicial system that
was intended to be a public institution,
with disputes resolved in the bnght light
of day.

And as that shadow lengthens, it will
overtake more people like the widower
at the conference who watched, confused
and helpless, as his wife’s life was snuffed
out by a corporate mistake that should
have been made public knowledge long
before.

/C :< < -/

Michael Maher
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«'8*ATTUI - There Is « moment
tel recur* with disheartening regu-
larity for Barbara Arbuckle.

It emdm during her conversation*
rith women who, like her, have sur-
Ivtd faulty Pap smean and deadly
service! cancer.

Just aa Arbuckle la nodding sym-
Mthetlcally In response to a compan-
o0a's account of medical travail, Just
a the Is thinking this lady's story Is
i film of my owa life, the other wom-
10 Invariably leans forward, eyes
sorrowing, with questions: So where
rare your Psp smear* dooe? Do yoj
Enow anything about my lab? How
aany testa did you have? How did
hey botch your case?

Arbuckle has talked In general
terms on national television pro-
trams about problems with Pap
imear*. She has testified before a

S Senate subcommittee. She hu
rampaigned tirelessly for what she
tails "the public's nght lo know."
But she is unable to answer these
Mher women's specific questions.

" | cant tell you, she responds,
looking sway. | just can't.

s Such is the price Arbuckle paid In
agreeing to a suable out-of-court set-
Jement of her lawsuit against two
laboratones that she said misread
her Pap smear results. In exchange
for avoiding an expensive, drawn-out
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trial. Arbuckle agreed not to Identify
the labs publicly, or discuss details
of ber case, or disclose evidence that
she and her lawyer had gathered
about the labs' problems with other
pstlents' Pap amears. In fact, the
agreed to let moat of the court rec-
ords of her suit be sealed from public
view.

"Today | regret that deal," Ar-
buckle, 27, told a state legislative
hearing In Washington state lasi Jan-
uary. "There are things that you all
should know. | can'l say some things.
And lhoso things could save lots of
Uvea.... Uvea would be saved if peo-
ple knew."

With those words of public re-
morse. Arbuckle joined a mounting
national backlash against sealed set-
tlements and protective orders,
which over the past 15years have be-
come a commonplace element of the
dvll-JuaUce system.

A few Individual judges have
started preventing secret settle-
ment* or reversing their own confi-
dentiality orders. A national trial
lawyen association has launched an
offensive called Project Access,
which files legal challenges to confi-
dentiality orden and mails out thick
information packages full of key
cases and sample bnefs.

Citirens regularly drive can, take
drugs, operate equipment and live
near toxic polluten that )>ave been
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"There are things that you all should know. |
can't say some things. And those things could

save lots of lives.1

- Barbara Arbuckle,

who settled a case Involving faulty Pap smaarm

the subject or lawsuits covered by a
confidentialit?/order. Doe* the public
have an absolute nght to know about
these cases? Or should pUin'iffi and
companies be allowed to settle their
private disputes as they see fit?
where to draw the line between pri-
vate rights and public Interest?
These are the questions being raised
by lawyen and lobbyists In a grow-
ing national debate.

Barbara Arbuckle takes part In
this broad exchange, but also sees
(he matter In more personal and
morally vexing terms. The legal sys-
tem, after all, forced her to choose
between her own Interests and the
public interest.

"My attorney's advice was to let
go. move on. because she knew | wu
wore out,” Arbuckle uld. “I agreed.’'
I'm not mad at my lawyer. She nan-
died this to the best of her ability. |
wu a 23-year-old waitress. Just

scratching by wllh nc one to help
her. But the bottom line Is, this hurt
the public. It hurt lots of other peo-
ple. So | have a question: Why should
my attorney have to advise me about
this In the nrst place?"

A look at Arbuckle™ case and the
debate In Washington offers more
than one answer to this question.

Barbara Arbuckle wu 21 when
her troubles began - first discom-
fort and pain, then problems with
menstruation, for two year* she reg-
ularly visited her doctor, who took a
series of Pap smears but could find
nothing wrong.

Then, watching television late ooe
night In October 1965, Arbuckle hap-
pened upon a show In which medical
people were sitting around talking
about cervical cancer. There wu a
listing of symptoms. This sounds just
like me. Arbuckle thought.

Three weeks later ihe underwent
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a radical hysterectomy to remove
advanced cervical cancer.

“1 had all the goals In life," she
recalled. 1w u going to have a little
boy, a little girl. Then the doctor told
me nope, you don't get It. Thia
shouldn't have happened - It's not
just tad fate. I'd Men going to my
doctor, tell ng him mﬁ aymploma for
two years, uklng the teats. So |
called my attorney."

Eventually, ber lawyer came to
believe the fault wu with two Seattle
lab*. The lab*, attorney Mary Ann
Ottinger claimed In a lawsuit, mis-
read Arbuckle™ Pap smears. Such
misdiagnoses, It emerged, had been
a growing problem across the coun-
try, and were not uncommon at the
two labs In que.tion. But the scope of
the problem had been obscured by
secret court settlements.

Soon Arbuckle wu speaking out
In public regularly, being careful not
to dwell on the particulars of her own
case, since there had been no Judg-
ment In court yet. Reporters called
eve’, week. Geraldo Rivera invited
her on his talk show. So did Larry
King.

"The response from all over since
1 started to talk wu so much," Ar-
buckle said. "It's amaiing - people
do read, people watch TV, people
learn. We %fere giving the public the
knowledge. The only way | knew
about Pap smears wu that late night
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TV show. Without that show I'd be
dead. If | can learn about my health
1 wptehing TV, why nol others?" ;
But white her public appearances
multiplied, her legal battle dragged
on without resolution. One trtal date
wu postponed, then another, until
the case wu 2Wyean old. Defensd
lawyen came back again and again
to question Arbuckle.

""They uked hundreds of ques-
tions." she uid. "When wu the fint
time | saw a doctor? How often did 1
see him? What about my sex life?
How often? For how long?" »

Then, In early January 1968, the
defending companies learned Ar-
buckle wu scheduled to testify with-
in day* before a subcommittee of
Congress that wu Investigating Pap
smear misdiagnoses. "No way did
the defendants want their names and
the detaili spread over USA Today,"
uid Otlinger, Arbuckle™ attorney.

» "They did not want It In Congress
and tne papers."

So just u Arbuckle wu packirtg
for Wuhington, a generous, settle-
ment offer arrived. It had a' condi-
tion, though: Arbuckle could not talk
about the particular details of her
case, and the file would be sealed.

Arbuckle bristled. "After 2W

ean of legal fighting, I'm told |

ave to keep my mouth shut And the
whole record It'to be sealed. My case
doesn't exist. To what purpose?”



