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clearly have a certain agenda in inind, hut their arguments are premised
on the notion that what they think the public should be interested in
should be preferred to the actual interests of other citizens. In terms of
the right to attend trials, it is not clear that the public’s actual interests
(particularly as conceived by the media) correspond to what the enlight-
ened believe the public should prefer, a point underscored by the rapt
attention pnid to the trial of Zsa Zsa Gabor for hitting a policeman.116 It
is curious that those who decry the discretion judges have in crafting
protective orders to protect interests in confidentialityl’7 disregard the
elasticity of the notion of public interest as it might apply to discovered
information.

Moreover, the kinds of interests that the critics of protective orders
urge to justify public access to discovery mnterial arc precisely the kinds
of things that arc likely already to be the subject of public regulation and
scrutiny by other branrhcs of government. It may well be, as some point
out,13*that these public regulators are not always os attentive or enthusi-
astic as we might prefer. But this possible failure of the regulatory agen-
cies is a curious ground for allowing courts to take up the slack by
turning discovery into a device for developing information to prod regu-
lators into action.1® Regulators have powers for gathering information
on their own for their purposes; when tncy obtain it through the discov-
ery process they may not be allowed to use it for purposes other than
preparation for the case at hand.140 Similarly, delivering discovered in-
formation to regulatory agencies is not per sc a proper objective, 4l

football it big business. and often it entwined with local politics, making the finding of a public
interest persuasivr It tt hard to resitt the conclusion, however, that a key ingredient to the public
interest in details about thu particular big business it simple curiosity. i )

136. Cf. Note. The 0 Cate: A Floured Interpretation of the Federal Ruin of Cird
I"rottolre Granting Acttu to Pretral Di , 42 Stan. L. Rr, 1577. 1578 (1990) ﬂ"lnstea.d of
focusing on the substantive issue' of the case, the media may focus on information only tangentially
related 1o the issues.”). . _ o .

137, Set infra teat accompanying notes 176-98 (relating efforts to limit protective orders to
"troe trade secrets"). ,

138. Set Mormon, note 79. at 114. Sporkin. SF.C Enforrement and the Corporate Board
Room. 61 N.C.L Rev. 455. 456 (1983) (“when a government a.?er.my_ has limned resources, it IS not
able to investigate every form of chlcaner%/ that comet within its jurisdiction"). -

139, Critics have argued, however, thst general access to discovery in product lability cases
would give the public a basis for evaluating the performance of regulators. SeeF. Hare.J. Gllbert
ieW. Ke.Minl. supranote 4, at 68. The evaluation argument for public access, however, relates to
the evaluation of the court system, not the executive or legislative branch. The courts are not
designed to be a window through which the public may evaluate all asgpects of governmental action.
140 For example, in Hams v. Amoco Prod. Co.. 768 F.2d 669 (5th Cir. 1985). the EEOC
intervened in a Title VII action alleging racul discrimination. The EEOC obtained discovery about
the a?e and sea of the employer's workforce for use in a multiple regression analysis When the
E[lva_e plainufft settled their case, the EEOC sought to make use of the material for'other purposes.

mdm% that the emé)loyer‘s interest in preserving the confidentiality of its records constituted good
cause, the coun held that the EEOC could not do so The court réasoned that "Title VII does not
require that the EEOC receive full ute of material discovered at an intrrvenor, whether that use a
further mvestlsqatlon, litigation, or interagency cooperation.” Id at_685. _ .

4]  Set State of New York v. United States Metals Ref. Co. 771 F 2d 7°b (3d Cir. 1985). in
which the state s discovery included an inspection of the defendant's plant dunng which the state
took dust samples The sate then prepared a report that it wished to submit to the Environmental
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although in many instances it might be regarded as proper.14&

More generally, the argument that courts should identify and publi-
cize information obtained through discovery relating to public health
overstates the role of courts in product liability litigation because courts
do not have the kinds of powers regulators wield. True, one of the theo-
retical props of modem product liability law is the notion that by impos-
ing liability on producers of defective products courts prompt them to
make the products safer.In addition, permitting discovery sharing
among plaintiff's pursuing similar claims may further this objective by
facilitating recovery by other injured persons.14 Yet the courts’ "regula-
tion" effect occurs as a result of judgments or settlements in individual
cases. This is qualitatively different from issuing orders that products
should no longer be sold. That simply is not the proper task of courts in
actions brought by private individuals in our system, nor is it a reason for
requiring disclosure of information through discovery.

In addition, it is hardly clear that publicity under the auspices of
courts is necessary, or even that it would be helpful. Indeed, in some
areas regulators appear to be taking up the responsibility.146 Although
self-policing by defendants in response to discovery revelations is proba-
bly a rare thing,146 the ability of courts to discern whether discovery
materials bear on public safety must be doubted. In some instances,
judges may become so familiar with the material developed through dis-
covery that they can make such a judgment, but those will be rare cases.
Courts could hardly make reliable determinations from the pleadings,
which are often quite vague. Requiring judges to master the subject to
determine whether issues of public safety truly are implicated seems to

Protection Agency (EPA), but the court held that ill need to do to wai not pomPeIIing, noting that
the EPA «u domF its own inve*tigation. Id, at 80). Given the overlap in invettigationt. the deei-
non refuting to allow the retulti to be turned over teemi unduly unlrlelldmg.

142, For example, in Andenon v. Cryovac. Inc., SOf F.2d i (lit Cir. 19ss), the dutnct court
Permltted_dtlcllalure* to public health and environmental authorities When a newtpaper objected
hat refuting it acceu wa» ditcnminatory and unfair, the appellate court found the difference in
treatment warranted. “In a case involving allegation! that a city's water tupply had been potioncd
by toaic chemicali. the public imereti required that information beannt on thu problem te made
available to thoie charﬁed with protecting the public'* health.” Id at 8, After a /8 day tnal. how.
ever, the jury found that the plaintiff* had failed to prove any contamination by deffndanti. Stt
Andenon v. Cryovac. Inc.. se2 F.2d 910.9u (lit Cir. 1988). The tnal court found that thu meant
that “there emted no cognizable hazard that could be the lubyect of abatement " Id at 922 quoting
lower coun) Thu*, the cate illuttrate* the ntk* of attumfng that charge* about public hazard
invanibly mean that there it in fact a public hazard.

14). "SsttPnot. Tht Inrtntionof B.rttrfntt Lichility: 4 Ontical Hmoryof tht Initd Httuel Foun-

ntotofModtm Ton Law, 14J. Legal Smo. 461 (1985)

144, Sttinfraten accompanying note* 212-54. .

143 Stt Hitt*. Single Data Bank lo Idniify Ineonptttnt Doeton, N Y. Time*. Au?. W. 1990.
at AL7. col. 1(reporting that the federal government will create and adminuter a tingle databank
compiling record* of claim* againtt doctor* for malpractice)

146, Bui it~ Kagan 4 Roien. On thtSocial Significant of Largt Law Firm Prjctkt. )7 Stan
L. Rev 399 %1983). “A'litigation partner in a New York firm told u* that in the cowne of defending
a fP_roduct liability action, he learned fact* that led him to teek out the company™ chief executive
officer to tell him"that the corporate product tafety and quallt%controlltyltem* "Were * me**"* Id

at 4)2. Laudable though thit teem*, one cannot be confident that tuch intervention will occur often
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indenture them for a task often unnecessary to deciding eases before
them and certainly unnecessary to presiding over settled eases. Other-
wise, judges called upon to determine whether public safety is implicated
could rely only on some generalized ideas about the kind of information
disclosed in discovery, a relatively unhelpful way of determining what
really needs to be turned over.

Finally, public safety concerns might often clash with other con-
cerns, principally privacy. Consider, for example, the provisions of the
new Fnrida statute. The statute limits court restrictions on access to
information about a "public hazard,” which includes a "person ... that
has caused and is likely to cause injury."147 Putting aside public safety
concerns such as those that might arise from disclosure through discov-
ery of diagnoses of various forms of mental illness, consider how this
approach might work in connection with the public health issue most
prominently on the minds of Americans right now—AIDS.

Surely information about the identity of persons carrying the AIDS
virus might be viewed as indicating a risk of injury to others. One need
only look to recent headlines concerning claims that patients of a dentist
in Florida may have contracted AIDS from the dentist to appreciate the
point.14* A similar concern recently surfaced in California, where a pros-
titute told a Newsweek magazine reporter that she had AIDS, but contin-
ued to ply her trade. After the story appeared, she was arrested and
charged with attempted murder.149 Whatever the merit of the charges,
the episode points out the broad potential sweep of ajudicial undertaking
to reveal information about public health risks associated with AIDS
infection.

In fact, AIDS has played a leading role in some of the most difficult
recent eases involving issues of discovery confidentiality. Many plaintiffs
who have contracted AIDS have sued blood banks or other providers of
blood, charging that they became infected due to tainted blood, and that
the provider of blood was negligent in failing to screen out donors with
AIDS. There has been no suggestion in these eases that courts should
publicize the identity of AIDS sufferers. To the contrary, the issue is
whether the court will order discovery of the identity of blood donors at
all given the "hysteria” currently prevailing concerning AIDS.130 In

147. Fla. Stat. } 69.081(2) (1990). _ _ .

148, Set Altman. Dentist With AIDS ItLinked ©2 Other Cates, N.Y. Times, tin. 17, 1991, it
A13. col. 4 (reporting that two other patients of dentist ilso ite infected with AIDS virus). Altmin,
2 Sew AIDS Infectias Deepen Honda Mystery, N.Y. Times. Sept. 22, 1990. it Al. col. 5§S|me):
A&%ebome. Dentist Dies 0j AIDS Leanng Honda City Concerned but Callm, N.Y, Times. Sept. 8,
1990, it A'l. col. I (describing one patient of dentist who has been diagnosed as hiving AIDS ind
who ittnbutes it to dentist). . .

149,  Set Bishop, /“or Prostitute. Limelightand S"owJil, N.Y. Time*, July IS. 1990. it A2 col.
. In California, a 1988 state law requites thit anyone convicted of prostitution be tested for AIDS.
See Mirkell. Court UpholdsAI DS Testiing For Prostitutes, San Fran Chron, Jan 1.1991, it AJ. col
L

150. Doe v. Amencin Red Cross Blood Servs. 125 F.R D 646. 652 (DS C. 1989) (noting
“hysteria” with which public has reacted to AIDS)
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terms of the traditional objectives of courts, plaintiffs in these cases have
a valid ground for wanting to learn the identity of the donor because that
person is a potential witness concerning the screening procedures actu-
ally used by the blood bank. Nevertheless, courts arc split on whether to
allow such discovery because of the risk of impairing the blood supply of
the nation should the risk of such disclosure deter donors.15l Even those
courts that order disclosure, however, do so subject to protective provi-
sions designed to ensure that the information is used only for purposes of
preparation for trial. Similar controversy surrounds other efforts to dis-
seminate information abcut the identity of persons with AIDS, even
doctors.132

Thus, the public safety ground for access not only seems unwork-
able because the judge often will not be sufficiently versed in the possible
public safety implications of discovered material, it also seems overbroad.
If publicizing the identities of AIDS sufferers disclosed through discov-
ery is not justified on such grounds, neither is disseminating material pro-
duced in product liability suits. Obviously the confidentiality interests
are different in the two cases, and one could debate about what informa-
tion is more likely to afford the public an opportunity to avoid a genuine
risk. The basic point, however, is that treating litigation generally as a
way to disseminate information about matters affecting public health dis-
regards the intrusiveness of discovery and distorts the litigation process.

Therefore, it is not surprising that when judges do take the extra
step and embrace a public clearinghouse stance, this endeavor is later
found to exceed judicial authority. The prime example is Wyeth Labora-
tories v. United States District Court.Z3 In Wyeth, the plaintiff claimed
injuries due to use of defendant’s DTP (diphtheria, tetanus and pertussis)
vaccine. After a two-month trial, the plaintiff won a large verdict. The
plaintiff then moved to vacate a protective order that had been entered
governing material produced by defendant, and the court allowed the
plaintiff to share this information with counsel for other claimants suing
the defendant.

Unsatisfied with only allowing the use of the material in other litiga-
tion, the court went further and directed the creation of a Wyeth Labora-
tory DTP vaccine litigation discovery library to be housed in the

151 Compart Belle Bonfils Mem Blood Center v. District Coun. 763 P.2d 1003 (Colo. 1983
(discovery allowed). Tanant County Hosp Dm. v, Hughes. 734 S.W,2d 675 (Tea. Ct Arp. 198
«sth Coléman v. American Red Cross, 130 F.R.D. 360%5 D Mich. 1990) (discovery roused). Doe
s. American Red Cross Blood Servs. 125 F.R D 646 (D.SC. 1989).

152 Eg. Altman. AIDS Testing of Doeton u Crux of Thomy Debate, N 'Y Times. Dee 27.
1990. tt AT col 2 Barnnger. Doctor"s AIDS Death Renews Debate on WTio Should Know. N Y
Times. Dee. 8 1990.at Al. col. 5 Ina related development, an AIDS researcher in Colorado detied
a state statute requiring that he repon the names of AIDS-infected study participants. Stt Ree
itarehtr Defies AIDS Law, San Fran Chron.. Jan. 7. 1991 at A3, col 4

153 851 F 2d 321 (10th Cir. 1988)
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courthouse as a reference tool for other litigants and for researchers.154
Beyond opening the discovery material to all interested people, the judge
proposed to augment the collection with contributions from other
sources.1% The Tenth Circuit upheld the vacation of the protective or-
der,'6 but granted a writ of mandamus ordering the district court to
vacate the order establishing the library on the ground that federal judges
have no authority to do what the judge proposed to do.157 Providing a
source of information for general public edification is beyond the role of
courts.

D. Countervailing Considerations

The foregoing shows that the broad arguments for access to discov-
ery based on a public interest in litigation proceedings or on the public
interest in the content of discovered matter are overbroad. Before turn-
ing to a more restrained approach to the problems that form the heart of
the recent controversy, it is important to mention some countervailing
considerations  favoring protecting confidentiality in discovery
proceedings.

One basic problem is that presumptive public access would disrupt
orderly pretrial preparation by fomenting opposition to broad discovery,
forcing judges to resolve confidentiality issues that the parties do not dis-
pute between themselves but only as to the public, and impeding efforts

134 The judge's opinion made it clear that he intended the library to be used Tor any related
litigation and for"other purposes: o o .
[gA]II of this kind of material ought to he available in (he event a similar case is undertaken here
Orelsewhere. To put this in context, if | were a ,trlaIAudge undertaking my first V_\/P/eth vaccine
case, at the lime of my first status conference with the [awyers, and wherein | will hear of the
mass of discovery that’is to be undertaken, | would say. "go’to, Wichita, study the Graham case,
familiarize yourselves with what both sides know is nécessary in fyour case, and return here with
an understanding that the discovery process can and will be refined and shortened.”

Henceforth, and as pertains to similar litigation filed here or elsewhere, on aPpIication by
any attorney engaged and with the authorizdtion of any trial Jud%e — federal or state —
wherein a similar case is filed or under way, the attorney's admission 1o the library is welcomed

ere.
Additionally, because the trial record of this case probably will be of interest to research-
ers. academics, Institutions, consumer groups, members of thé medical profession or_associa-
tions, Prlvate or governmental, legal associations such as the ATLA and/or Defense Research
Institute, and evén law students, all in the interest of stimulating scientific and/or ﬁubllc dis-
COLirSE ordlﬁarmng regarding whooping cough vaccinations and their ramifications, they are all
welcomed here
Graham v, Wyeth Laboratories. No 85-1481-K (D. Kan. Feb. 2. 1983) (Court's Memorandum and
Findings Regarding Modification of Protective Order and Establishment of Wyeth Laboratones
DTP Vaccine Litigation Library). B . .
133 "It is my intention that this facility will be extended by way of additional material supplied
from time to time by other litigants, lawyers, judges, or associations following the tnal of successive
cases, and such additions will be welcome." "Id. o
136, On this point, the trial court reasoned that the matenals were no longer confidential given
the disclosures that had happened at the tnal. The court Permltted the defendant to show th.it
matenals nevertheless were still confidential Thus, the appellate court explained that "the coun has
simply reopened the entire matter of disclosure to informed aud pamculamed consideration " Wy.
eth égborlaéon?s 3%/AUmted States Distnct Coun. 831 F.2d 321. 322-23 (10th Cir. 1983).
. Id.a
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to settle cases.1,8 In particular, discovery in product liability cases can
be very broad, seeking a large volume of records about related products
over a number of years.119 Defendants who claim that much of what the
plaintiff seeh,, really has no bearing on the case often find it simpler to
allow plaintiffs to learn this themselves by examining the materials. De-
fendants might well take a different view, however, if the rest It of that
decision was to make these materials generally available to the public.
Thus, general public acce s would tend to disrupt the cooperative ex-
change of information between the parties.

This disruption corld be accentuated if public access included a
right to be present at the discovery proceeding. Few lawyers would react
with equanimity to the arrival of a television crew at a deposition. There
already has been one instance in which a witness refused to proceed with
a deposition by videotape.180 Even in cases where courts have allowed
the press to attend depositions, courts seem to be uneasy with efforts to
publicize these events.16l If access was intended to enable the public to
observe the actual discovery activities, however, the disruptive effects
would be maximized because taping might not be enough. These difficul-
ties would be compounded at document productions, which may occur
on one of the party’s premises. Would the public participants be allowed
to bring along microfilming or other photocopy services to reproduce the
items they deemed of interest even if the parties themselves did not wish
copies of these items for use in the litigation? Whatever the current com-
plaints about the delay and expense of discovery, it is difficult to believe
that having the public present at discovery events would reduce those
concerns.

Besides disrupting discovery, presumptive public access might pro-
vide incentives to pursue discovery to serve collateral purposes rather
than to prepare for trial. Defendants routinely condemn proposed dis-
covery as a fishing expcdiiion, but usually courts order disclosure over

18 See Iy Anderson v. Cryovac, Inc.. 805 F.2d I. 12 (st Cir. 1986) (“{A) public right
of access wouk. unduly complicate the [discovery) process. It would requjre the coun to make
extensive evidentiary findings whenever a request for access was made, and this could in turn lead to
Ien%th%_and expensive interlocutory ap,peals.’f?; United States v. Anderson. 799 F.2d 1438, 1441
gllh ir. 19865) (ifdiscovery were Teadily available to public and press, severe consequences would
ollow, mcludm;g Chl||InE_ oluniary discovery); Marcus, note 2 at 18-28 o

. Eg-, Kottlowski v. Sears. Roebuck ‘& Co.. 73 F.R.D. 73. 74 (ID" Mass, 1976) f(m action
brouqht by child injured due to burning of pajamas bought from Sears. P aintifT sought information
on all “complaints and communications" about burning children's nightwear manufactured or sold
at an tlmeWSears). , .

160. In Westmoreland v. CBS. Inc. 770 F.2d 1163 (D.C. Cir. 19853. former Central Intelligence
Agency Director Richard Helms refused tov\})roceed with a videotaped deposition arranged_ by de-
fendant CBS concerning the Vietnam war. Whether he had a right to resist is a debatable point, but
his actual resistance should give pause to those who mllght encourage general public or press access
to depositions. Although witnesses testifying in federal coun may soon be subject to being photo-
graphed while on the stand, see supranote 116and accompanying text, the longstanding uneasiness
about the disruptive effect such taping would have on a tnal should give us pause in contemplating
something of the son at the deposition level. o

161. See Avirgan v Hull. 118 FR.D 257, 262 (D D C. 1987), in which the coun notes “the
rest with which the Chnstic Institute has invited the press to the deposition.”
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such objections. Instances in which discovery seemingly has been em-
ployed to develop information for nonlitigation purposes continue to oc-
cur, however.1&2 Courts and parties have enough trouble dealing with
discovery targeted on the issues to be presented at trial, and they do not
need to be distracted by incentives to develop information for purposes
other than use in the litigation. Moreover, there appears to be a signifi-
cant risk of such activity in product liability eases because some plain-
tiffs’ counsel seem to view it as their job to evaluate the safety of entire
product lines. Some plaintiffs’ attorneys even argue that evidence about
the manufacturer’s handling of unrelated products is relevant.16] If gen-
eral pursuit of safety information is a valid objective of discovery, plain-
tiffs might have an incentive to try to obtain as much information as
possible on products not at issue in the ease as a way of alerting the
public and developing a lile for actions involving other products.

Finally, opening up the discovery process could have the ironic ef-
fect of deterring claimants from seeking relief in court in order to avoid
the resulting publicity. To a substantial extent, the longstanding require-
ment that court records be open to the public means that those who seek
judicial redress will need to reveal some information about their dispute.
But magnifying disclosure to include discovery erects a higher barrier to
access to the courts. The Supreme Court noted this problem in Seattle
Times,'& and proponents of access also have acknowledged it.165 It has
been suggested, for example, that the reason Daikon Shield claimants
have proven to be more numerous than expected is that many originally
chose not to sue to protect their privacy.166 Indeed, given the availability
of intimate information about plaintiffs through discovery in personal in-
jury cases, there may even be reason to suspect that defendants would
seek to exploit this concern.167

162. Eg, International Union v. Gamer. 102F.R.D. 108, 109*10(M.D. Tenn. 1984) (discovery
used for public relations battle and to develop information for use in proceedings before NLRB).
163 ‘SeeInrtRichardson*Merrell. Inc.. 97 F.R.D. 481, 484 (S.D. Ohio 1983), in which plain-
tiffs claiming injury due to exposure to defendant's drug Bendectin sought dlsco,ver}/ re?a_rdm the
defendant's development of two other drugs, Thalidomide and MER-29." The plaintitfs claimed that
this discovery would shed light on the defendant's testing procedures and its “common pla." to
withhold and falsify safety information. The coun rejected this relevancy argiument.

164. "%R)ather than exprose.themselves to unwanted publlmtg, individuals may well forgp t
pursuit of their just claims. The judicial system will thus have made the utilization of its remedies e
onerous that the people will be reluctant or unW|II|n% touseit...." Seattle Times v. Rhinehart. 46,
U.S. 20, 36 n 22 (1984) (quoting Rhinehart v. Seattle Times Co., 98 Wash. 2d 226. 254. 654 P.2d
673. 689 gltt982 ). . _ _

165. esnik. supranote 71. at 429 ("The thought that uncaring others might have access to
details of one's most intimate actions may well deter many from seekmgjudlmal remed_les."%.

166. F. McGovern. Special Master for Daikon Shield settlement fund. Remarks during_the pro-
gram Processing .Mess Tori Casts: TtthrologySaw thtDay, American Judicature Society Future of
the Courts Conference (May 21, 1990).

167. For an example, sée Turner, Confidences of Malpractice Plaintiffs: Should Their Sarttsbe
Repealled?, 28S. Tex. L. Rev 71 (1987). . o

Consider this scenario: A patient durm% his ?/outh discloses to a physician, in order to enable

him to diagnose venereal disease, that he haf engaged in promiscuous sexual activity. Years

later, another physician negligently treats him for a broken leg. and the patient files & medical
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The disruptive possibilities of public access also implicate serious
public interests because the smooth operation of the civil justice system is
an important value. Not only does Rule 1of the Federal Rules of Civil
Procedure endorse this goal, but recent events emphasize the growing
public concent about it. Specifically, in January, 1990, Senator Bidcn
introduced legislation to accelerate the handling of civil cases in federal
court.16* This bill prescribed a detailed new regime of tracking and
scheduling to move cases through the courts more rapidly and less ex-
pensively. The detail in the bill prompted opposition from the Judicial
Conference, which issued its own fourteen point plan to accelerate dispo-
sition of civil cases.1® In reaction to this criticism, Senator Bidcn’s bill
was rewritten and eventually enacted.170 This new law is strong evidence
of the need to avoid time-consuming litigation over matters, such as con-
fidentiality, that are not central to the decision of the case.17l In the face
of these concerns, the overbroad general access arguments should vyield.

IIl. Accommodating Access Concerns Within the Existing
Confidentiality Framework

Although the current controversy over product liability actions in-
vokes broad principles of public access, it seems that the real goal of
many of the critics172is more limited. The critics themselves go to some
lengths to proclaim that they are not challenging confidentiality across
the board and that they accept broad confidentiality interests in commer-
cial litigation and to protect personal privacy.173 Their principal desire is

maIRractlce_ lawsuit. Should this prior treatment for venereal disease be permitted to spring
forth from its previously confidential state, thereb){ forcing the patient into virtual silence in the
medical malpractice lawsuit? While it should not happen, unfortunately, defense counsel and
defendants in medical malpractice litigation are presented with an opportunity to seize upon
sutch Q?nfldentlal matters in an overanxious attempt to win the lawsuit or frighten the plaintiff
into silence.
Id. at 87-83. . , _ _ ,
Approanately_enough, the Daikon Shield provides another example. Thus, it has been cha_rged
that the A.H. Robins Co. embarked on such a campaign to deter women who had used the Daikon
Shield contraceptive device from suing. o o o .
The rentral feature of this Jactic is the humiliating of phuntiff-victims by prying into their sex
lives and personal habits, mcludmg demanding to know the names of all Sexpartners, their
hygienic habits before and after infercourse and in general: their habits dunn? menstruation,
efc. and all in as personal and graphic a manner as'the premdmgaud?e will allow. _
S.Engelmayer KR. Wagman, supranote 90. at 87. For an example of such an interrogation, see
i at 87-90. " This campaign may explain the tendency noted by Professor McGovern, supra text
accpmtp%njéng note 166. who concluded that many women chose not to assert claims In court
against Robms.
! 168 Civil Justice Reform Act of 1990. 136 CONC. Rec. S493-495 (daily ed. Jan. 29. 1990?.
169. See Judicial Conference Agproves Plan © Inprove Case ement, The THIRD
Branch. May 1990. at |.
170, Judicial Improvements Act of 1990. Pub, L. No. 101-630. 104 Stat. 5089 (Dec. 1. 1990).
171 Legislative activism in this area is not limited to the federal government. In California, for
example, the legislature recently imposed a "fast track" system for civil cases throughout the Cali-
flogr&l)a stalte colurés. See Ainsworth, Fast Track Becomes Permanent. San Fran. Recorder. Sept. 26,
. at 1. col. 3
172. Some, such as the media, grress constantly for more disclosure. o
173 Another president ofthe ATLA has sa’d that “confidentiality is appropriate in divorce and
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to relax protective order practice as it affects plaintiffs in product liability
cases.

Many of their goals can be achieved within the existing protective
order format. This section reviews a variety of areas of protective order
practice and evaluates ways in which confidentiality issues in product
liability cases properly can be handled. Although the absolutist claims of
the critics should be rejected, their interests can be accommodated in
important ways, principally through flexibility in affording access for use
in other litigation.

A. The Standard for Issuance

The first area of controversy is the showing that must be made to
justify issuance of a protective order. Federal Rule 26(c)174 and most
parallel state provisions are imprecise in their definitions, and the result-
ing difficulties essentially raise three questions.

First, need the moving party really make any showing at all to jus-
tify issuance of a protective order? Some urge that protective orders is-
sue on a "minimal showing.” 178 Indeed, some defendants may suggest
that they will obstruct discovery unless granted such protection, prompt-
ing the opponent of the protective order to stress the existence of a duty
to comply with discovery without bribes. Rule 26(c> leaves little doubt
that this ransom approach is not sufficient; simple Willingness to cooper-
ate with the other side’s legitimate discovery efforts does not justify a
broad protective order. Nevertheless, the critics’ emphasis on defend-
ants’ duty to respond to discoveryl/ also misses the mark somewhat.
Except in those rare situations where the risks of disclosure are so great
that the court will not direct that relevant material be turned over,177 the
question raised by a protective order motion is whether the court ought
fairly to inflict the additional risk of dissemination of confidential mate-
rial on top of the duty to disclose. If a showing of harm has been made,
it is not important that the responding party has a "duty" to turn over
the information.

The second question is whether protection should be limited to
"true” trade secrets. Plaintiffs’ lawyers urge that nly where the material
they seek through discovery qualifies as a true trade secret can it be pro-
tected under Rule 26(c),18 citing the First Restatement of Torts1M and

child custody contests. Other proceedlnt%(} tike +uvem|e justice, use confidentiality to help achieve

the goal of rehabilitation. And no one I'’know of disputes the rlght of businesses to maintain confi-
dentiality of true trade secrets.” Offer Opinont on Secrety in the Count, Nat'l L.J., July 30.
199%4at I1:5 coIRZ(quotFl)ng 6Bob Gibbons. ATLA president)

. red

173 See né)ronote 61 and accompanying teat.

176. E Hare. J. Gilbert & W. ReMine. tpronote 4. at 145-46.
177. Seeupranotes 15051 (regarding identity of blood donors with AIDS)
178 F. Hare, J. Gilbert S W. ReMine. noie 4. at 11822
1. RtsTATEMEKT Of Torts } 757. comment a (1939).
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the Uniform Trade Secrets Actl8as support for this position. One lead-
ing critic of protective orders, for example, characterized the rule as "the
trade secret rule.” 18l Some courts also have adopted this trade secret
analysis in evaluating protective order showings.18 Certainly some
things courts have ordered to be revealed constitute trade secrets by any
definition. For example, in a suit by several bottling companies against
the Coca-Cola Company, the court ordered the defendant to turn over
the formula for Coca-Cola, which it acknowledged to be "one of the best-
kept trade secrets in the world.””18 Products liability actions may in-
volve similar secrets. For example, in one case the plaintiffs sought the
formula for Pall Mall cigarettes.1%

As a baseline, this approach has some value. As to “true" trade
secrets, such as the formula to Coca-Cola, it probably would be an abuse
of discretion to order that they be turned over without also imposing
stringent limitations on dissemination of the secret.183 Indeed, failure to
use a protective order might be considered an unconstitutional taking
where such trade secrets are involved.13% Thus, the Uniform Trade
Secrets Act directs courts to use protective orders to guard trade secrets
during litigation.187 Trade secret law is therefore a valuable referent in
resolving issues of discovery confidentiality.

The critics, however, want to go beyond this baseline and limit pro-
tective orders to cases involving "true" trade secrets. This argument is
not persuasive. In the first place, it disregards the explicit wording of
Rule 26(c)(7), which authorizes protection of "a trade secret Nr other
confidential research, development, or commercial information."18 On
its face, then, Rule 26(c) looks beyond trade secrets. Moreover, trying to

180. Unif. Trade Secrets act § 1(192?3.) )

181, Morrison, supranoie 79. at 111; ssealsniid. at 118 (genuine trade secrets "a very narrow
cate%ory of records"). . S

182" Eg, John"Does I-VI v. Yogi. 110 F.R.D. 629. 632 (D.D.C. 19863 (couru in District of
Columbia have looked to Restatement of Torts § 757 in interpreting Fed. R. Civ. P. 26(cX7));
United States v. IBM. 67 F.R.D. 40. 46-47 SS.D.N.Y. 1979).

183, Coca-Cola Bottling Co. v. Coca-Cola Co.. 107 F.R.D. 283 (D. Del. 1985). Only two peo-
le in the company knew the formula, and they were forbidden to fly on the same plane. The
ormula itself was Kept in a bank vault in Atlantathat could only be opened upon a resolution of the
comlginy's board of directors. Id. at 289. . o

.~ American Tobacco Co. v. Evans. 508 So. 2d 1057 ggg/llss.. 1987) (ordering disclosure).

185. Eg, Smithv. BIC Corp.. 869 F.2d 194 (3d Cir. 1989) (district coun abused discretion by
removing 1protectlon for genuine trade secrets). . o . .

186. Thus. Professor Celfand. who contends that discovery of certain information constitutes a
taking, distinguishes trade secrets from information that the respond!ngbfany markets. "(A) typical
trade secret... may likewise be disclosed dunne%lltlgatlon under suitable protective orders and not
be't tken’ by disclosure” Gelfand. supranote 62. at 708. He apparently would find a taking in the
absence of an effective order. .

Unif. Trade Secret* Act 85 provides:

In an action under this (Act), a court shall preserve the secrecy of an alleged trade secret by
reasonable means, which may include grantmlg protective orders In connection with discovery
proceedings, holdm% in-camera hearm?s, sealing me records of the action, and ordering any
épl)Fci{)sr%nainvolved in The litigation not fo disclosé an alleged trade secret without pnor court

val.

118 Fed.R. Civ. P. 26(c)(7) (emphasis added)
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narrow the grounds for protection under Rule 26(c) unduly constricts
the broad discretion the rule vests in district courts to superintend the
discovery process.13 Accordingly, there is no justification for reading
out of the rule the additional grounds for obtaining a protective order.

A brief examination of trade secret law confirms that importing it
wholesale into the litigation confidentiality context would create more
problems than it would solve because it would introduce additional
grounds for dispute. As a general matter, trade secret protection is simi-
lar to but less complete than that afforded by patent law, and the requi-
sites for protection arc less stringent.190 The definition of a trade secret
stresses both the secret nature of the information and the existence of
some confidential relationship that makes disclosure a breach of good
faith. This duality has led to a question of whether trade secret rights
should be viewed as property rights in secret information or as a policy of
the law guarding honest commercial relations.191 At its core, then, trade
secret law labors under a central ambiguity.

This ambiguity is compounded by the elasticity of the definition of
trade secret. The critics of discovery confidentiality speak as though one
can easily apply a litmus test to determine what is a true trade secret.
Although some discovery materials would not have even an arguable
claim to trade secret protection, trade secret law does not display such
great certainty in many instances. The Restatement of Torts acknowl-
edges that it is “impossible to define a trade secret.”” @ Others note that
“[tjihe subject matter that has been awarded trade secret protection can
be extraordinarily broad,”’18 and that trade secret "is at best a nebulous
concept which... issomewhat incapable of definition.””194 This is hardly
the kind of template that will easily solve disputes about whether some
piece of information sought in discovery should be held in confidence.
Indeed, there are instances in which courts allow recovery on trade secret
grounds because information has been obtained in bad faith even though
it is not truly secret.198

189 See Post. supranote 26, at 225. “Although Rule 2630) makes no effort to ipecify ‘narrow,
ohjective and definite standards’ to govern the issuance of restraining orders, any attem ?t to do so
would likely cripple tnal courts' ability effectively to manage the pretnal exchange of discovery
information." I1d. In Seanh Times, the Court aneared to be thinking along these lines when it
observed that “[b]ecause of the liberality of pretnal discovery permitted by Rule 26(bXI). it is neces-
sary for the tnal court to have the authonty to issue protective orders conferred by Rule 26<c).
Seattle Times v. Rhinehart. 467 U.S. 20. 34 (19842, .

190. Set Kewanec Qil Co. v. Bicron Corp., 416 U.S. 470 (1974) (holding that federal patent
laws do not preempt state trade secret Iaw)r. o .

191 SetR. |I%r|m, Milgrim on Trade Secrets § 101 (1988) (bf(gmnmg multi-volume
treatise on trade secret law with question whether trade secrets argeggrOperty), liuke, Trade Strits:
Inportant Quesi-Froperry Rights, 41 Bus. Law. 555, 556-57 (1986).

192 R. Milcrim. spranote 19L $201.at  2-20.

193 Kliuke. note 191 at 538. _

194 Kodekey Elect. Inc. v. Mechaniex Cor?:., 486 F.2d 449, 453-54n.3610th Cir. 1973) (quot-
ing Sarkes Taman. Inc. v. Audio Devices. 166 F. Supp. 250, 257-38 (SD. Cal. 1958)).

See Lowndes Prod., Inc. v. Brower. 191 S.E2d761(S C.1972)(defendants"“disloyally"
warrants damage recovery afthough tack of secrecy precludesinjunction).” Milgnmenticues ‘this
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The ambiguity of trade secrets has contributed to the complexity of
trade secret doctrine, which has grown into a separate branch of the law.
The arduous nature of patent litigation is a familiar concept,1% and the
task of deciding whether something deserves trade secret protection can
be comparable. In the absence of some directive from Rule 26(c)(7), im-
posing these additional burdens on the courts is unwarranted. Accord-
ingly, while it is perfectly reasonable to say that confidential information
that is not a trade secret is entitled to less protection,19 and that a court
may not use a protective order to restrain dissemination of non-trade
secrets unless they are obtained through discovery,191 it is not reasonable
to say that such information is entitled to no protection.

That brings us to the third question: what showing is required if the
moving party need not prove entitlement to classical trade secret protec-
tion? Besides trade secret precedents available by analogy, Rule 26(c)(7)
provides no independent test of what should be protected.'® A thresh-
old requirement is that the material actually be held in confidence, but
that often may be easy to satisfy.200 If the material is sensitive commer-
cial data, it would seem to qualify relatively easily on that ground. One
should keep in mind that this determination does not imply endorsement
of the business practices reflected in the materials. In a leading protec-
tive order case, for example, much of the information related to special
arrangements the defendants had with their distributors that, if made
public, might offend others with less favorable arrangements. 20l Simi-
larly, where revelation of confidential information might facilitate collu-
sion, that is a ground for limiting access.22

In some instances, however, commercial parties rely on the more
general protection in Rule 26(c) against “annoyance, embarrassment,

decision as "I_o?ipally unsound.” R. Milcrim, 3Pranote 191, § 7.08[3][a], at 7-313. For our pur-
poses, the point is that because such decisions exist, couns appfymg trade secret principles will have
to grgbpple with them. o

196. Set Blonder-Tongue Laboratones. Inc. v. University of Ill. Found.. 402 U.S. 313 331
(1971) ("[S]Jome couns have frankly stated that patent litigation can present issues so comple* that
!ega&m;n,ds, without appropriate grounding in science and technology, may have difficulty n reach-
ing decision.").

197. Litt?e'ohn v. BIC Corp.. 81 F.2d 673. 685 (3d Cir. 1988). .
o198 Times declares that protective orders may restrain only dissemination of informa-
tion obtained through the discovery process. For a case in which a coun tned to restrain use of
maienal not obtained through discovery, sex In re Rafferty. 864 F.2d 151 (D.C. Cir. 1989) (vacatln%
Frotectlve_order limiting use of computer disks obtained under unknown circumstances, but no
through discovery). Ofcourse, if the trade secret nature of matenals obtained outside discovery
independently would warrant the issuance of an order restraining their use. that could provide an
independent basis for the order in Rafferty.

199, Note. Mass Products Lishility Liiifation A Proposal for Disseminetion of Disoovered Mate-
not Covered by a Protective Order. 60 N Y U. |. Rtv. 1137. 1146 (1985). o
- 200. Momson. supranote 79, at 112 ("the defendant believes that everything about its business
IS pmfnetary_; it is all trade secrets").
(E %O.P ngétlr; Radio Corp. v. Matsushita Elcc. Indus. Co.. 529 F. Supp. 866. 880-81 nn.20-2!

. Pa. )

202, See Ball Mcmonal Hosp.. Inc. v. Mutual Hosg. Ins., 784 F 2d 1)25. 1346 (7th Cir. 1986)

("Access to the data could turn an antitrust suit into the basis of effective collusion ...").
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[or] oppression,"50° stressing financial or reputational harm to the com-
pany that would result from disclosure of details about its activities. It
seems that these entities arc trying to invoke something akin to privacy
interests. The Supreme Court has unequivocally declared that privacy
interests arc protected by Rule 26(c),54 but that docs not mean that this
protection applies in all commercial eases. In some eases it will. For
example, in an action between a bank and the Federal Deposit Insurance
Corporation, the court upheld the confidentiality of a list of 423 "ques-
tionable loans" that included details about the lenders' financial circum-
stances.506 These privacy interests, however, were ultimately the
interests of the borrowers, not the bank. Corporate records also may
include information that would involve similar infringement of individ-
ual privacy concerns, but it is hard to believe that this would be the case
often.

Tricky problems arc presented by this sort of claim. As an abstract
proposition, it would not seem that revelation of wrongdoing alone is a
ground for protection against disclosure. Indeed, some courts embrace
the evil empire attitude that "common sense tells us that the greater the
motivation a corporation has to shield its operations, the greater the pub-
lic’s need to know”506 in resisting overbroad assertions that privacy or
embarrassment concerns warrant protective orders. Others intone that
"[i]t is not the duty of federal courts to accommodate the public relations
interests of litigants,”"207 and evince little concern about what appear to
be substantial declines in stock prices or sales in the wake of the
litigation.508

The courts’ reluctance to be concerned with broad assertions of
harm, in general, appear to be warranted. Just as public interest about
information regarding safety of products does not of itself provide a basis
for access to otherwise confidential discovery information, the possibility
of such public interest does not provide, of itself, a reason for a protective
order. Nevertheless, some flexibility on this point appears warranted.
Where all parties agree, for example, there should be little reason to resist
accommodating interests in confidentiality at the discovery stage. Even
in the absence of an agreement, there may be a sufficiently close link to
warrant protection. Perhaps the proper attitude is that of the Third Cir-
cuit, which states that where the basis for protection is competitive or

203, Fed.R. Civ.P. 26).
204, Sttnﬁro text accompanying note 29, .

. In rt Knoxville News-Sentinel Co., 723 F.2d 470, 471 (6th Cif. 1983%. )
206. Brown & Williamson Tobacco Corp. V.FTC. 710 F.2d 1163, 1180 (6th _Cir. 1984).

207. InrtPetroleum Prods. Antitrust Lm%, 101 F.R.D. 34. 40 (C.D. Cal.1983).

208. Stt. t.g. Smith v. BIC Corp., 121 F.R.D. 235, 242-43 (E.D. Pa. 1983) ?fact that defend-
ant's stock, dropped 339t on day article published in New Vork Times regarding allegedly defective
butane .I(ljghter.not ground for {)rotectlve order regarding complaints concernmg,other complaints
and accidents involving the lighter), offid inport, rrdinpart, 869 F.2d 194 (3d Cir. 1989); gf. State
v. Cottman Transmission Sys.. 75 Md. App 647, 542 A.2d 839 (Md. Ct. Spec. App. 1988) (fact that
defendant's gross sales dropged 332 after attorney general issued news release about suit did not
provide ground for sealing 6les on sun).
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financial harm, "an applicant.. . whose chief concern is embarrassment
must demonstrate that the embarrassment will be particularly seri-
ous."209 Here, as elsewhere, courts may insist on a particularized show-
ing rather than general claims of possible harm. Where that showing is
forthcoming, however, there seems to be little reason to insist on al-
lowing discovery materials to be disseminated in all cases. As set forth
above, the "ticket of admission” view that one must reveal all in order to
use the public court system is too harsh.2,0 Trade secret law does not
afford the courts a categorical approach that will solve difficult protective
order problems, and courts will have to grope toward sensible resolutions
of difficult cases.2"

B. Accessfor Other Litigants

Courts long have recognized the validity of granting other litigants
access to material obtained under protective orders when that material is
relevant to their claims md properly would be discoverable in their
eases.212 The new Virginia statute is directed toward this end.213 If any-
thing, the trend of procedural developments during the 1980s has been in
directions that reinforce this proposition. These developments are perti-
nent to consideration of the access issue in product liability cases because
these cases may be prime candidates for the new procedures if they arc
implemented.

Within the last few years, numerous proposals have been made to
enhance the federal courts’ ability to aggregate cases filed across the
country for combined treatment. The Federal Courts Study Committee,
in its 1990 report, endorsed expanding multidistrict transfer in the fed-
eral judicial system to include transfer for trial214 and the creation of a
new federal subject matter jurisdiction to permit the addition of cases
from state courts to such aggregated multidistrict proceedings.215 Simi-
larly, Congress recently has come close to passing the Multiparty, Mul-
tiforum Jurisdic .on Act of 1990, which would have permitted transfer
for trial in scm multidistrict cases and created a new federal subject
matter jurisdiction for cases in which many people arc harmed by a sin-

209.  Cipollone v. Ligget Group. Inc.. 785 F.2d 1108. 1121 (3d Cir. 1986).
210.  Sec zupra text accompanying notes 9-99, o o .
211, The cntics. and some of ihe receni reformers. add a public interest criterion to the reqmre-

ments that the party seeking protection prove confidentiality and a specific harm that could be

caused by disclosure, Se- eg.F. Hare. J. Gilbert 4 W. RéMine. supranote a. at 127-29. These
arguments seem designed to revive the sort of public interest issues examined previously. See supra
tr»t accompanying notes 128-57. Although individualized assessment of these issuesis moresensi-
tive than an across-the-board access approach, placing significant weight on ill-defined publicinter-
est factors raises many problems. Seeaﬂatext accompanying notes 63-171.
212, See Marcus, supra note 2. at 4M3.
213, See supra text accompanying note 51 o
214, At present. 28 U.S.C. { 1407 (|988), wh ch authonzes the transfer of cases by the Judicial

Panedl ?n MU||tIdIStnCt Litigation, permits such transfer only for pretnal purposes and directs re-

mand for tnal.

215. See Rerort of the Federal Courts Study Committee 44-45 (1990)
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gle accident.216

Nongovernmental organizations are pursuing these ideas further.
The American Law Institute has embarked on a multi-year complex liti-
gation project focusing on "multiparty, multiforum litigation," which is
defined as "related claims dispersed in several forums."217 The thrust of
this project is to devise new methods for combining such cases for com-
mon resolution of at least the common issues.218 In a similar vein, in
1989 the American Bar Association Commission on Mass Torts pro-
duced a report favoring broader consolidated treatment of mass tort liti-
gation.219 Finally, in 1990 the National Conference of Commissioners on
Uniform State Laws began consideration of a possible Transfer of Litiga-
tion Act that could facilitate aggregation of cases pending in courts of
different states.220

There are legitimate questions about the seeming momentum behind
combining cases for common disposition. Critics cite the loss of individ-
ual control and diminished attention to the unique circumstances of indi-
vidual plaintiffs that c..n result from aggregated trial procedures.2l
More generally, the use of consolidation methods creates tensions when
courts have to designate committees of counsel, lead counsel or liaison
counsel to dictate the handling of the case for each side.222 Required
collaboration among plaintiffs’ counsel, in particular, may create ten-
sions.223 A threshold assumption of all these innovations is that they will
reduce duplicative and costly discovery, and the critics have no objection
to that.224 Even if there is infighting about tactics in discovery and at
trial, duplication of effort is to be avoided.

Against this background, the controversy about allowing dissemina-

216. H.R.3406. 101st Cong., 2d S«j.. 136 Cong. Rec. H3116-3117 (dU|¥ ed. June S..1990?.
The House passed the hill, 136 Cong. Rec. H3119 (daily ed. June 5. 1990), but the Senate did no
198291)7' See American Law Institute, Complex Litagation Project 11 (Tent. Draft No. 1. Apr. 14
218, See -, American Law Institute, Complex Litigatian Project (Tent. Draft No. 2 Apr. 6.
19902: American Law Institute. Prelimirary Study of Complex ngmc(n (Mar. 31, 1987). d

219, Report of the Averrican Bar Association Commission on Mass Tors (1989). The ABA re-
fused to a%%%t the_recommendations, however. See Cos, ABA Midyear Takes a Stand, Nit'l LJ..
Feb. 26. 1990, at 3 col. 4.

i %0. National Conf. of Comm'rs of Uniform St. Laws, Transfer of L'ligation Act (July. 1990.

raft).
221 S=. eg, Transgrud. Mass Trials inMass Ton Casts: A Dissnt, 1989 U. 111, L Rev. 69.
For an example of a consolidated tnal that raises serious questions, consider Inre Bendectin Litiga-
tion. 837 F.2d 290 (6th Cir. 1988), in which the tnal court consolidated over 800 cases brought by
persons claiming injury due to exposure to the drug Bendectin in one mass tnal limited to the issue
of general causation. Although it found this treatment the 'most troubling” aspect of the case, ihe
appellste coun upheld the procedure. Id at 307.

222. Seeqererally M anlal tor Comflex Litigation (Second) 20 221-223 (1983).

223 Consider (he caution in Ihe Manual for Complex Litigation with regiard to complex ton
case*: "Lawyers representing the ﬁ_lamtlffs in such cases may be unaccustomed o working as pan of
a litigation team. often they have highly individualistic stylci and very different approach'es towards
thezcz(induct odelscover)(/1 and tnal.” Id. at § 3322 0c LR

.. Transgrud, Joinder AHEImatti in Mass Tort Litigation, orne ev. 779.
833-34 (1553). ?
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tion of discovery information to other plaintiffs who need the informa-
tion for use in their cases seems retrograde. Indeed, it appears that such
collaboration is already commonplace on the defense side,23 and some
courts in multidistrict products liability cases are beginning to see coop-
eration among plaintiffs’ counsel as creating a sort of "ad hoc law
firm."22%6 Curiously, the Supreme Court’s Seattle Times decision some-
times is cited as a reason for curtailing access for plaintiffs.27 Seattle
Times, however, emphasized that discovery is intended only to prepare
for trial.28 The Court therefore found restraints on collateral use of the
information constitutional, despite a claimed first amendment right to
publish the fruits of discovery, because these limitations were justified by
the governmental interest in smooth functioning of the discovery pro-
cess.229 Regardless of whether one products liability plaintiff would have
a first amendment right to disclose the fruits of discovery to another
plaintiff after Seattle Times, it is difficult to see how the Court's reason-
ing should prompt ether courts to curtail access for use in other
litigation.230

Indeed, in product liability cases there is a particularly good reason
for allowing some sharing of information gleaned from discovery. A
prime objection to protective orders in such cases is that they cut off the
ability of plaintiffs’ counsel to fully prepare their cases. Noting that col-
laboration among counsel for defendants is frequent in such cases, plain-
tiffs' lawyers argue that a protective order that prohibits consultation
with other plaintiffs’ lawyers about the meaning and implications of ma-
terial obtained through discovery interferes with their ability to prepare
their own cases.23l This is an empirical assertion that a court might
question in a given case, but the intuitive likelihood of the claim should
entitle it to consideration. To the extent plaintiffs’ lawyers genuinely
need to confide in others to prepare their cases adequately, allowing such

225.  Stt Note, supra note 34. at 1061-62 & n.42 (describing use of in-house counsel or national
law firm to supervise litigation nationwide).

. Stt In rt"Agent Orange" Prod. Liab. Litig.. 611 F. Supp. 1452 1458 LD N.Y. ]9852
(suggesting that committee of plaintiffs' counsel "may be considered an ad hoc law firm, a join
venture formed for the purpos* of prosecutmg the Agent Orange multidistnct filiation").

221. Eg.. Note, supra note 34, at 1 :

228, Stt Seattle Time* v. Rhinehart. 467 U.S. 20. >4 (gJGq* _ N .

229, stt id at 32-34 Sttgtntrall: Post, supra noie 26 (eapfiunmg decision as premised on
propnetv of regulation of gzovernmental achw(tjy). .

30. 11nsis not to say the Coun mandated such access, but only that the Court's reasoning decs
not provde a reason for abandoning the common willingness of court* to allow such access™

231m Thus, the leading opponents to protective orders point out that "|plroduo cases are techni-
cally demanding, and the Significance of the documents is often not apparent unul after the attorney
hat conferred with others." 'F HaRE.3. GIIBEHT & W ReMine. notes, at 61 They see this
factor as central to the desire of defendants to obtain protective orders. "The principal and most
direct effect of i Frovmon that prohibits counsel from disclosing discovery information and discuss-
ing it with other lawyer* is that it magnifies the enormous disparity of resources brr»ten the plaintiff
and the defendant."”” Id. at 126, sttalooM DosiaaorF. Discovtas } 120. at si i (9881 S"Ifthe
defense is successful in instituting a protective ordtr. dependm% on_its scop*, the paintiiTs attorney
could be co.mgletelly isolated ~and forced to incur considerable eipense in asset ¢ gain ntherwne
readily available information )
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consultation docs not even go so far as endorsing sharing of information
with other litigants who can use it in their cases. If such consultation is
shown to be necessary to proper preparation of the case, it would seem
courts should rarely deny it, although it might be best to regulate it in the
protective order itself.

More generally, however, it seems that the courts continue to recog-
nize that access for other plaintiffs should be allowed whether or not it is
necessary to facilitate the preparation of the case before them because
such sharing saves the couns and the litigants time and money.212 In
addition, sharing is consistent with a settled doctrine exempting ex-
change of information between litigants with a common litigation oppo-
nent from the risk that the exchange will be deemed a waiver of
privileges.23l This is not to say that there arc no cases in which material
is so sensitive that a court should not permit sharing. When ordering
disclosure of something so sensitive as the formula for Coca-Cola, for
example,214 it would be unusual for the court to condone sharing with
anyone not working on the litigation at hand. Such cases are probably
rare, however.

In addition, in some cases access may prevent efforts to mislead the
court in the second case. Although the plaintiffs’ bar has an understand-
able temptation to overstate the likelihood that later plaintiffs will be un-
able to uncover such misconduct without access to discovery in earlier
cases, it is true that there have been instances of perjury that were un-
earthed by comparison of deposition testimony in different cases.213 Un-
less one is prepared to assume that product liability defendants are
routinely prone to such behavior, however, this possibility generally is
not of major importance.216

232. For cases so holding, see Marcus, noie | at 42 n. 175. For more recent cases, See.
e g,. Nestle Foods Corp. v. Aetna Cas. 4 Sur. Co.. 129F.R.D. 483, 486 SD.N.J. 1990) ("if the basts
for defendants’ motion is to prevent information from being disseminated to other potential litigants,
the defendants’ application must fail"); Deford v. Schmid Prods. Co.. 120 F.R.D. 648. 654 (D. Md.
1987) ﬁplalntlffs' desire to share information with other litigants" is "an apgroprlate goal under the
Federal Rules of Civil Procedure” that “may be particularly appropriate where multiple individual
Blamnffs assert essentially the same alleged wrongs"). This is not to say that there are no cases that

uck the trend Stt. eg., Scott v. Monsanto Co.. 868 F.2d 786. 792 ﬂqth Cir. 1989) (“Although

plaintiffs claim harm from the inability to share and compare information with other litigants in
other cases, no ,\}IJI’EjUdICe has been shown sufficient to overcome the distnct court's broad discretion
in this area."). Mampe v. Ayerst Laboratones. 548 A.2d 798. 805 (D.C. 1983) (where defendant has
shown good cr. ise for progective order, disclosure for benefit of another litigant in another case
would probably not be justified). , ,

233, St eg . United States v. American Tel. 4 Tel. Co.. 642 F.2d 1285 (D.C. Cir. 1980);
Marcus. Tht PtnlsofPrvtitgt: Watttr and tht Litigator. 84 MICM. L Rev. 1605, 1637-38 (1986).

234, Stt supra test accompanying note 183 ,

235, In Harre v. AH. Robins Co.. 750 F.2d 1501 (I Ith Cir. 1985). one of defendant's experts
claimed that he had performed tests on the Daikon Shield and determined that it did not cause
infections in women, but later testimony by the same witness in another case showed that he had not
done any such experiments Noting that defendant was reg(r)esented by the same lawyer in both
caics. the court directed a new tnal under Ftt/. R. Ctv. P 80(b)(3) due to the fraud on the court.
The expert was prosecuted later for obstructing justice. Stt Shenon. Profcuor isChargtd with Lying
for Maktr of Birth Control Dt N.\ Times. Mar 4, 1988 at 1. col. 4 L

236 For this reason, there seems to be no need to accept the cnncs' blanket opposition to the
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If the sharing idea only surfaces after disclosure has occurred, how*
ever, that may be a reason for greater caution in aliosing sharing, partic-
ularly when the sole ground for sharing is to assist other litigants with
their cases. In such circumstances, producing parties legitimately may
have relied on the protections and be unfairly surprised to have them
revised after the fact. A number of courts have noted the importance of
protecting these legitimate expectations, sc me concluding as a result that
modification of protective orders should be limited to extraordinary cif*
cumstnnces.117 Other courts have taken a more iclaxcd attitude.” *

In assessing claims of reliance, it would seem that courts should
consider two factors. First, are there indications of actual reliance? Just
as the fact that parties arc required to comply with proper discovery is
not a ground for endorsing publicity of the resulting information about
them /19 the fact that they actually produced some information is not
proof that the party relied on the protective order. Indeed, anecdotes in
product liability cases about frantic battles over discovery in cases where
protective orders arc in place suggest that such defendants would have a
hard time persuading a court that they in fact did rely on the protective
order. By way of contrast, in other cases the courts have noted that the
responding party’s cooperative and open-handed behavior in discovery
warranted the conclusion that reliance interests counseled against modifi-
cation of the protective order.140 Given the intrusiveness of discovery, a

contention*! provwon that at the end of the cate all confidential information t* returned to the
producing party. £ f. Manual roil Complex Litigation (Second! }41.36 « 11 (1985) (within
120 daya after termination, all stamped confidential document! should"be returned). The cnticv
however, contend that plaintiffs' attorney thould be able to stockpile Ihe documents forever. "(A)
requirement that deprives plaintiffs' attorneys of the a.bl|.lt¥ to maintain a set of the documents ulti-
mately impairs cooperation and assistance on the P|alntlf s' side of product litigation. Gone it the
capacity_for the documents to be used to venf, the com&le_teness and accuracy of discovery re-
sponses in other lawsuits." F. 1la*t, 1. Gilami 4 W RtMist tupn note 4. at<6 This assertion
appears to assume that sometime there will be further suits, but it is not dear why one thould to
assume if none have been filed. Note that the Manual's proposed order contains a provision that can
include pending litigation within ihe sharing allowed under the order without further approval by
the courv See Manual ton Complex Litigation (Second) mpn. $41.36 * 10. In some in-
stances. the court also may decide é)hat n it appropriate io order the defendant to retain the docu-
ments St* infn teat accompan mt_Lnote 2(2. The critics' position appears to tie overkill.

237 £q. Palmien v. New York. 779 F2d 861 (66 (2d Cir. 1911.

238 £g. United Nuclear Corp. *. Cranford Ins Co. 903 F 2d 1424. |42( (ICnh Cir. 1990)

239, Stt ivpra test accompanying note 17S.

240 £g.. HL Hayden Co. v. Siemens Mcdicsl Sys. Inc. 130FR D 2(1. 2&2—83 (SDNY
1919) (defendant produced highly sensmve informatiori only upon assurance that it would be kept
under wraps and used only for this suit); Tavoularrat v. Washington Post Co. It1 FR D 633.638-
9DDC. 195:6) (nonpan¥ relied on grotectlye order by allowing defendant access to massive dis-
covery); Inre Consumers Power Co. Sec. Lstig.. 109 FR D 4553 (LD Mich. 1985) (defendant
gave plaintiffs immediate and unimpeded access to documents). .

~In making this inquiry, courts should be aware that litigar  nay try to lard the record with
claims of reliance One commentator advises the following:

Scrupulously document You,r reliance. Each time you produce confidential data, make a
record Stamp each document with a legend like this: "Highly Confidential Material Produced
in Reliance on and Subtext to the Confidentiality order in Jontt « Smith. C A. No_ (6-1002
N D. Illinois." State tn every response to discovery requests that gou art producing in reliance
00 rhc order. And make your position esplictt at"depoutioas and m the counroom
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party who cooperate! in this fashion probably should get the benefit of a
presumption of reliance, but that could be overcome by a showing of
obstructive behavior.

Related to the question of actual reliance is the reasonableness of
that reliance. In upholding the unsealing of discovery in the massive
Agem Orange liability litigation, for example, the Second Circuit noted
that defendants could not reasonably have relied on the order.24l In pan,
this conclusion was premised on the fact that it was an umbrella order
not based on a finding of good cause.141 The extraordinary publicity that
attended the case and the fact that it was a class action14l also support
(he appellate court's decision. In product liability cases, the repeated
willingness of courts to allow other litigants access to obtain evidence for
their casesl44 often may support the conclusion that reliance was not rea-
sonable with regard to such a request.

Concluding that other litigants often may be afforded access to ma-
terial covered by a protective order docs not solve some tricky problems
of implementation, however, and care in the handling of access seems
appropriate. Asa minimum measure, a court might limit access to affili-
ated counsel assisting primary counsel in preparing the case for trial.141
A more flexible approach would permit the sharing of information with
any counsel for other plaintiffs who agreed to be bound by the protective
order themselves. Substantially greater dissemination would follow were
the court to authorize inclusion of discovered material in data banks
maintained by organizations such as the American Trial Lawyers
Association.14*

In designing such an order, a court might focus on two sets of issues.
Exploring these issues suggests some of the problems that courts will
need to work through in dealing with this area.

First is the question of money. At first blush it seems inappropriate
for the lawyer or party who obtained information through discovery to
sell it to others. With proprietary information, sale would be inappropri-
ate to purchasers contemplating anything but use in other litigation.147

Levitt. Kttpmg Sttrtu Sfard, 1) LITIGATION 10, 1) (Fill 1986%. Despite »uch pr. tcstauons. ihe

court ordinarily thould mate tome independent assessment of whether there was %enume reliance.
241 U /t"A?ent Oran%e" Prod. Luh. bin. 121 F.2d 1)9. 147 (2d Cir. 19I7)

; 52%%. The problem of umbrella and ttipulated ordert it considered titAateal accompanying notes

~24). tn areal trnte. the unsealing order afforded the class members themselves access to the
discovery done in their own cate

244 " Stt npro note 2)6. S . . .

24).  Consider the following provision identifying those who could receive covered information
"Attorneys associating plaintiffs” counsel in the Tuture tn any cause of action against Ford or its
subtidiar.es: however, the association mutt be genuine in the tense that plaintiffs* counsel’s espertite
and knowledge of the relevant documents is being sought rather than simply obtaining a copY of the
documents.” F Ham. ) Ciliciit AW, RiMist. Tupranote 4, at 49$qu0t|n an order entered m
Munson *. Pearcy, No B-840.570 (Orange Co Ditt Cl Tesas. May I). 1916)).

246 Stt Nofe, iitpranote )4. at 105/ & n.|4 (describing the ATLA eachan e} .

247, £g., National Polymer Prods. Inc. v. Borg-Wamer Corp., 641 F 2d 418 .sﬁth Cir. 1981)
(officer of plaintiff markets programs on defendant’s processes that were disclosed in litigation)
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Bui where the first plaintiff has, at great expense, put together a valuable
trial package that could be used in other litigation, there may be legiti-
mate reasons for allowing the initial plaintiff to recoup some of that cost
from those other litigants who later benefit from the attorney’s path-
breaking activities, and some charge is said to be customary.34* Indeed,
if this work enables later plaintiffs to obtain higher verdicts or settle-
ments. some have suggested that the initial litigant might claim a share of
the award.349

Curiously, at this point the positions of the plaintiff and the defend- *
ant on whether the development of material through discovery was "pub-
lic” arc inverted; defendants arc likely to stress the importance of the
court’s authority in procuring the information for the plaintiff, while the
plaintiff emphasizes personal initiative rather than the helping hand from
the court.330 But the purpose of discovery is to allow a litigant to prepare
a case for trial, not to mine the defendant’s files for sale to others. Al-
lowing profit not only seems to exceed the purposes of discovery but also
to promote overbroad discovery in hopes of finding something that could
be marketed in the litigation community. Hence, while there may be a
justification for a court to allow controlled recovery of part of the cost of
discovery in some instances,31 it would seem wise to be wary of substan-
tial changes.33

The second issue is the question of who must take the initiative to
obtain access to the documents. A traditional approach is to insist that
anyone wanting access for use in another litigation apply to the court
that entered the protective order, leaving the initiative largely in the
hands of the other litigants. At the other extreme might be advertis-
ing,3,3 although publicity efforts might be less likely if the process offered
no prospect for profit. Aggressive publicity might raise the risk that the
content of the materials themselves would be disseminated as well, sug-
gesting that a conservative approach should be adooted.  Although
these problems of implementation will have to be worked out in later
cases,334 the basic point is that access for other litigants is consistent with

248 Set Note, tupro note T*. at 10)8 ("Almqn_ilw%yt. litigant! (nut! pay for the previoutly
ditcovercd information") For ir elimination of ethicil ind other contidereliont bea[|ng1 on the
quettion of the amount of compc. taiion and the |han1rHSE)f that money between the initial lawyer
and the initial plaintiff, tee Note, note 199, at 11S5-S8.

249 Stt Sherman A Kinnard. I Ccun Ditooetry intht 80°s- Makiing tht Ruin Hdk, %
FRD ngf 289 (1982) (tuggrttmg that firtt plaintiff might be entitled to tuch windfall)

2)0. Cf. teataccomganymg notea 80-99 (evaluating argument that ail ditcovery thould be
public becaute 1t U ptoduced by proem of public court t ttemg. =

251 Cg.. InrtUpjohn Co Antibiotic Cleocin Prodt. Lab. Litig.. 8t F.R.D 482. 48) (ED.
Mich. 1975[35 (any money collected for thanng ditcovery tubject to approval by court). Jjfd, 664
F 2d 114 (6th Cir. 1981{ i . .

252, CameeII The Protictirt Order in Products Lisbility Lmtatton:  Sa/ttuard or Slito-
me/;.)I BC.L Rtv 771, 774 (199(? (attemng that attorney can “reap enormout financial rewardt
.. b mmtml\? othert in review an refubllcanon of propntiiry information”)

,z){d See Note, tupro note 199, at 11)8 ("Succtuful markefing of ditcovery mitenilt will re-
uire advertiting.").
| 2 Coun? h%ve confronted tuch ittuet in the patt. Contider the following provmon; "Plain-
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the purposes of courts. Indeed, to the extent consultation with other at-
torneys is essential to full preparation of certain cases, it may be neces-
sary to serve the goals of the court in this ease, and discovery
confidentiality rulings should take account of these points.

C.  Umbrella Orders

Another ground of protest has been the use of “umbrella” orders
that permit producing parties to designate materials confidential and
grant protection against dissemination of those materials without ad-
vance examination of the materials by the court. Customarily such or-
ders are entered at the beginning of discovery and allow any party to
object to any designation of any materials as confidential, putting the
burden on the producing party to make the requisite showing.255 Yet
often parties do not challenge such designations, and the umbrella order
thus may impose significant limitations on dissemination without careful
scrutiny by the court.

The absence of careful scrutiny by the court is precisely the objective
of the umbrella order, which is designed to facilitate discovery without
miring the couit or the parties in disputes about what is confidential.
That task could be daunting in a case with large volumes of docu-
ments.2%6 Moreover, the more detailed the showing is required tc be, the
more the party seeking protection of confidentiality would have to reveal
details about how to misuse confidential information to get protection
against misuse. In this light, the absence of challenges to designations
pursuant to umbrella orders seems to prove that these orders serve a val-
uable purpose, and the Manual for Complex Litigation (Second) declares
that they “greatly expedite the flow of discovery material while affording
protection against unwarranted disclosures."27

From an absolutist first amendment position, however, it is difficult
to see how umbrella orders could pass muster because, at the time the
order is presented to the court, the identity of the documents to be desig-
nated confidential is not known.25* Seattle Times rejected that absolutist
view, however, and left it for lower couns to make good cause determina-
tions in issuing protective orders. Given the managerial orientation of

tifft shall not under any circumstances tell, offer for ule or advcntte either the contents of protected
document! or the fict thit plunttfft hive obtained FORD confidential documents." F. Hake. J.
Gilbert AW. RtMtNt, supranote *, at 30(?“‘3“”99 a_protective order in Munson v. Fearcy, No.
B-840.570 (Orange Co. Ditt. Ct.. Teaas. May [S. 196)).

25 See. eg., the form propoted by the Manual tor Comelex Litigation (Second)

*4].)6(1915).

256, "Busy count are nmply unable to hold heannp every time someone wants to obtain judi-
cial review concerning the nature of a particular document “ “In re Aleainder Grant A Co. Ling-,
*20 F 2d 352. 356tilth Cir, 19¥7). Seegenr/xi/// Marcus. supra note 2, at 23-27 (regarding burden
of confidentiality determination)

2571, Manual tor Comelex Litigation (Second)| 220 | (19*5)
251 Strge«ena/(r Marcus, supra note 2. at 20
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the Seattle Times opinion,29 this approach should accommodate um-
brella orders as well as those based on an examination of the materials in
question. Thus, a court could issue an umbrella order based on a show-
ing that discovery that had been undertaken or that was contemplated
sought materials falling 'n categories that deserve protection. In ordi-
nary commercial litigation this solution should work well.

The principal objection to use of umbrella orders in product liability
cases is one dealt with in the preceding section—that by broadening the
ambit of protection an umbrella order further isolates the plaintiff’s law-
yer and impedes the preparation of the case.260 For the reasons set forth
above, Xl courts imposing umbrella orders should accommodate these in-
terests by permitting needed consultation where it is shown to be neces-
sary to the preparation of the case. To the extent sharing is allowed
beyond the confines of the given case,2® this solution further ameliorates
the problem. The other objections do not provide a ground for aban-
doning the use of umbrella orders in appropriate product liability cases.

Another objection to the use of umbrella orders is that producing
parties may overdcsignatc. Although this temptation exists, 286 it is diffi-
cult to determine why it is important unless it interferes with preparation
of the case at hand. A party that too heavily leans on the confidential
stamp runs the risk that the judge will conclude that it has acted in bad
faith and is entitled to no further protection at all, and perhaps to liabil-
ity for sanctions.264 Critics complain that overdesignation is rarely chal-
lenged because plaintiffs have little incentive to challenge it, and because
some challenges may involve revealing the plaintiff’s conclusions about
which documents are the most important in the case.265 Given the basic
purpose of affording full preparation for disposition of this case, these
concerns do not seem compelling. If plaintiffs themselves can live with
the designations, presumably they arc able to prepare their cases despite
it, and the alternative of requiring the court to undertake an otherwise
unnecessary and burdensome inquiry into confidentiality hardly seems
warranted.

Some courts and commentators argue that umbrella orders ulti-
mately do not save the coun or panies time because they only defer the

259 set Poti. supra note 26. .

260 Sttr Hake.s. Gilbert Aw ReMine. supranote4. at 5.

26l stt teataccompanying notet 212-54. o

262.  Note that the form umbrella order contained inthe Manual for Complea Litigation in-
clude* a possible provision allowing use tn "thu litigation" and defining that term to include "other
related litigation In which the pro ucm% erron or company it a party." Manual FOR Comelex
Litigation (Second) } 41.36 '10 (19 5§ . _ . o .

28) "(T]here it a danger here that counse| will err on the tide of caution %esgnaﬂn confi-
(fiﬁr%tla)lgg\( potlegrlté)ally sensitive document.” Cipollone v. Liggett Group. Inc.. TS5 F 2d 1101 1122

ir )

26(>4 “The designation of a document as confidential may be viewed as equivalent to a motion
for protective order and subject to the sanctions of Fed R Civ F 2b<|)" Manual for Comelex
LincAttoN (StcoNO) 42 4)1 no0il«l5>

266 SttF Hare.) Githirt AW ReMini. supranote 4. at 55-5%
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date on which the court has to make its determination of whether the
designated materials arc in fact entitled to protection.36 This argument
seems somewhat inconsistent with the Lontention that overbroad desig-
nations will not be challenged, which assumes that the exercise often will
not be needed. Deyond that, it is difficult to understand why the court
will have an easier time determining whether materials qualify for pro-
tection ut the outset of the case, before production has occurred, rather
than later when the identity of the actual materials is known. Admit-
tedly this could be an arduous task even then, but at the outset of the
case there is at least the possibility that court determination will never
have to be undertaken since there may be no dispute about the propriety
of the designations. Admittedly, the court may find the fact that an um-
brella order has been used bears on reasonable reliance issues367 if modifi-
cation of the order is sought,36* but it hardly would case its task by
embarking on full-scale litigation of confidentiality questions at the out-
set where that is not necessary for the case at hand.

D. Settlement

A further pressure point arises when the parties settle a case with a
provision for maintaining confidentiality of materials exchanged through
discovery. At this juncture, the court might resist the easy route of
adopting the parties’ agreement and insist that they choose between con-
fidentiality and settlement. Although the court might, in cases present-
ing special circumstances, consider making a special provision to ensure
that important evidence remains available should it be sought by other
litigants, there seems to be little reason to curtail confidentiality when the
panics are on the verge of settlement.

As a starting point, it is important to separate the discovery confi-
dentiality controversy from the ongoing debate over the desirability of
judicial promotion of settlements. There is no doubt that American
judges, particularly federal judges, increasingly view settlement promo-
tion as an important objective. There also are valid grounds for question-
ing this tendency in judicial activity, both because it can distort the
proper role uf the courts3d and because it does not measurably increase
the frequency of settlement.370 Yet it is hard to believe that anyone cur-
rently would argue strongly in favor of obstructing settlements in prod-

266. Stt Id. at 55. Some couru have echoed these sentiments. Stt tg., John Does I-VI v.
Yogi, 110F.R.D. 629, 6)2 (D.D.C. 1986) ("Blanket orders only postpone, rather than prevent, the
need for the Court to closely scrutinize discovery materials to see if the seal is justified.").

267. St iuypra test accompanying notes 239-44 (regarding reliance on orders).

268, "AIthouPh such blanket protective orders may be useful in expeditinF the flow of Pretnal
discovery matenals. they are by nature over-inclusive and are. therefore, pecullarly subject to later
modification.” Public Citizen v. Liggett Group, Inc.. 858 F.2d 775. 790 (1st Cir. 19885.

269. St tg., Brunet, supranote 122 Fiss, supra note 80.

270. £q , Posner, Tht Summary JuB/ Trial and Othir Mtihods of Alitmai vt Dispuit Rtsolu-
uone Somt Cautionary Coitrranons, 5) U. Cm. L. Riv. J66. 374-85 (1986).
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uct liability cases, 17" and this article will assume that settlements are in
general desirable events.

Secrecy, however, is not important to fostering settlements in all
cases. Some courts have rejected the proposition that secrecy fosters set-
tlements,172 while others have been uncertain about cases before them.l/1
But there can be no doubt that confidentiality is sometimes critical; in at
least some cases, public access is sought precisely to dismpt a settle-
ment.274 Among the critics of confidentiality in product liability cases,
there seems to be at least a tacit assumption that confidentiulity will
prompt a defendant to favor settlement over trial because at trial the
common law right of access is likely to apply to all evidence offered.
Critics, however, view this as a sinister purpose that should be resisted.
As a general matter, there appears to be no reason to assume that a de-
fendant who has exacted a promise of confidentiality from the plaintiff as
a condition to settlement docs not deem that promise important. Indeed,
it is generally accepted that confidentiality of settlement negotiations is
important to the settlement process,177 and some courts have noted that
public access could "seriously impair the settlement process."176

The critics, however, are unwilling to leave it to the plaintiff to resist
this malign desire to settle on terms involving continued confidential-
ity.177 Thus, the recent efforts to curtail confidentiality seek to preclude
such agreements.17* The court cannot remake the parties’ settlement by
removing one provision and leaving the others in place, however.17
Thus, the court is left with a choice between playing its hunch about a
defendant’s willingness to proceed without continued confidentiality and

271 The critics of discovery confidenuility sometimes emphasize the tendency of defendants to
drive herd bargains in product liability cases by exploiting plaintiffs' need for money. Set Morrison.
supra note 79,7at 118, It does not appear that the critics wish to retard settlements, however, but
only to devise some counterbalance for this perceives! slant in favor of defendants. To the extent that
the imbalance exists because protective orders have prevented litigants Irom getting evidence, confi-
denuality ml(?ht play an important role, but accommodations designed to enable other litigants to
obtain needed evidence, see supra text accompanying notes 212-54. seem the appropriate response to
this concern. To the extent that the imbalance exists because defendants have greater litigation
resources than plaintiffs, it is curious to contend that proger confidentiality measures in litigation
should be curtailed because plaintiffs need a leg up in such confrontations with defendants.

272, Eg.. United States v. Kentucky Utilities Co . 124 F.R.D. 146. 153 %E.D. Ky. 1989) ("In
the experience of the court, settlements will be entered into in most cases whether or not confidenti-
ality can be maintained™). ,

73. Eé; Richard Wolf Medical Instrument Corp. v. Dory. 130 F.R.D. 389, 391 (N.D IIl.
1990) ("1 do not know whether Wolf would have agreed to the Settlement if it had known (about a
pending document request for documents covered hy a protective order].**).

274, See Register Div. of Freedom Newspapers. Inc. v. County of Orange. 158 Cal. App. 3d
893. 911. 205 Cal. Rptr. 92. 103 (1984) (newspaper seeks access to settlement of action against
countg by inmate in hopes that disclosure will void agreement).

2 .LJSt9t5gam5 1988lIy Brazil, Protecting tht Conficntiallity of Settevent Neptiatios, 39 Has-
tings LJ. .

6. Times(Hera1d Printing Co._v. Jones. 717 S.W.Jd 933, 939 (Tex. Ct. App. 1986).

277, See Momson, supra note 79. al 123 ("we cannot count on theplaintiffs*attorneys to see
that the government and other (§J|alntlff8' attorne%' will et this mformatlon"%.

218, "See Fla. Stat. §69 81(c%(%9902)7; HR. 129. 101t Cong, 1st  Sess
219. Evans v, Jeff D . 475 U.S. 717. 727 (1986).
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acquiescing in a request for confidentiality. Certainly there may be cases
in which plaintiffs believe that they have obtained favorable settlement
terms by agreeing to confidentiality.310 It is hard to insist that plaintiffs
forego these advantages so that the materials they obtained through dis-
covery will become a matter of public record at the trial, particularly if
there is a risk they might not prevail at trial.

This does not mean that the court must accept any provisions the
parties have found agreeable. In extreme instances, a settlement agree-
ment might be void as against public policy if it is intended to suppress
evidence.3*1 Such instances will be exceedingly rare, however; if the
agreement provided that all materials turned over through discovery be
returned and that all copies of these materials be destroyed the court
might suspect such concerns arc implicated. The solution would seem to
be to insist that defendants preserve evidence retjmcd under a protective
order.313 Disallowing a scorched earth policy in some cases is far short
of compelling the parties to disseminate the information obtained
through discovery.383 Lying behind the objections to settlement of this
sort is an assumption that the material covered by the agreement custom-
arily contains potent evidence of wrongdoing by the defendant, probably
implicating public health. However, there is little reason for a court to
make this assumption when presented with a request to implement an
agreement. In some instances, the court may be familiar with particular
and damning evidence,34 but that will be a rare case at the pretrial stage.

280.  Consider, for example. the attitude of one plaintifls* attorney about defeating defendant'
effort to have deposition transenpts filed under seal: . o

| was ha ﬂy to let Piltston ? efendant& take its time claying the public filing of these tran-

scripts. [ hoped it would feel pressured by the forthcoming publication of theSe facts of reck-

lessness we had uncovered. Maybe Pittston would try to “settle with us now to forestall the

public f|||n%ofthese transcripts.” ,

G. Stun. The Buffalo Cheek Disaster 171 (1976). Certainly there have been examples of
efforts to use threats of exposure to enhance settlement value. Set."tg.. White v. General Motors
Corp.. 908 F.2d 675, 680 (10th Cir. 1990) ("Plaintiffs had made prefiling threats to contact the
media and government agencies about the allegedly defective brake work being done at the plant if
settlement demands were not met.").

281, CF. Williamson v. Supenor Coun. 21 Cal.Jd 829.836-37. 582 P.2d 126. 131 143Cal. Rptr.
3. 44 F1978) éagreement between defendants to withdraw expen witness and keep his report from
Blamtlf s found to be effort to suppress evidence and work product protection therefore not applica-

le). Note that this case does not stand for the proposition that discovery confidentiality ts invalid.
282. For an example of such a preservation order, see Coalition Against Police Abise v. Supe-
rior Court, 170 Cal. App. 3d 888. 894-9, 216 Cal. Rptr. 614. 617-18 (il 85). Of course, appropnate
consideration should be given to the burden that such retention might cause in some hig-document

cases

283, In Oklahoma Hosp. Ass'n v. Oklahoma Pub. Co.. 748 F.2d 1421 (10th Cir. 1984). art
denied, 473 U.S. 90S 81985), the court held that a newspaPer lacked standing to challenge a protec-
tive order regarding _|scoverP/ because it had no n%ht of access to the material and no basis for
proving that the parties would, in the absence of Ihe protective order, have allowed the court to
examine the materials in question. The court invoked Supreme Court decisions afflrmln% a first
amendment n?ht not to speak if one choose* not to. and concluded that “it doe* not follow that they
%ar% b;ogor? zlelg to disseminate such information." Id. at 1424 (citing Wooley v. Maynard. 430

2)84. St t(g ,7171)4)3ranotes 90-91 and accompanying text (regarding Miles Lord in Daikon Shield
case).
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Even where there is some such evidence, there may be no reason to ques-
tion the desire for confidentiality of the great bulk of sensitive but unim-
portant material turned over through discovery. Thus, sensible flexibility
in approving such orders seems appropriate.3'5

IV. Conclusion

Like so many controversies about litigation nowadays, the debate
about discovery confidentiality has escalated to extremes. On one side,
the critics conjure up images of deadly threats to public health kept
under wraps in secret court records. On the other, there is the spectre
that untrammelled discovery may deal a coup de grace to American in-
dustry, which faces increasing global competition. The reality, however,
is less inflammatory. Current protective order practice accommodates
competing concerns rather well, and neither extreme is likely to material-
ize in the near future.

Nevertheless, this article highlights some important pressure points

283 Very different issues ante in tituations in which the court's involvement in the design of the
settlement itself"provides a reason for public access. Increased judicial involvement n promoting
settlements may one day provide a basis for allowing the publlc to observe judges at work on this
effort. As indicated above, the possible application of first amendment and common law rights of
alcoco_eszs7 to innovative judicial procedures remains an open issue. Sttsupra teat accompanying notes

There are some disquieting examples of judicial willingness to close proceedinFs in the coun-
house that resemble trials. For example, in Cincinnati Gas & Elec. Co. v. General Elec. Co., 84
F.20°900 (6th Cir. 1983). the coun convened a summary jury trial with jurors drawn from the public
jury roles and presided over a seven-day tnal in the counhouse, buf refused to allow the public
access to the event. Even though this involved presentation of evidence and an advisory decision by
ajury, the coun held that it could be conducted in secret because it was really just a way of promot-
ing settlement. By way of contrast, in Bank of Am. Nat’ITrust&Savmgi Assnv Hotel Rittenhouse
Assocs.. 800 F.2d 339 (3d Cir. 1986). the coun held that where a setflement agreement is filed in
coun. and the panics then begin litigating its terms in coun. the coun may not keep records of these
proceedings under seal because the public has a nght of access to them.”
Somewhat simdar issues are B_re_sented by effons via settlement to wipe the slate clean afttra
case has been tned. In product liability cases, defendants might wish to undo the possibly preclusive
effects of a judgment by offenng the prevallmgi plaintiffa premium for settling in return for vacating
the judgment and findings. Some couns resolutely refuse to entenain such attempts. In rt Memo-
rial Hosg.,862F,2d 129 qltwa. 1930); sttalsoNational Union Fire Ins. Co. v, Seaflrst Corp., 891
F.2d 762 (9th Cir. 1989). However, other couns grant these requests. Eg., Nestle Co. v. Chester's
Market. Inc.. 756 F.2d 280 (2d Cir. 1985). ) o
[n the product liability area, in Wilson v. American Motors Corp., 759 F.2d 1568 (lilh Cir.
1985). the coun was panicularly forceful on the difficulties involved in trying to undo the results of
coun proceedings; . . o
We feel certain that many pames to lawsuits would be willing to bargain (with the adverse pany
and the coun) for the sealing of records after listening to or observing dama%m?, testimony and
evidence. Such suppressionof public records cannot be authorised. “The situation here is fur-
ther aggravated by the attempted suppression ofajury verdict because it ml%ht adversely affect
Amencan Motors tn other judicial proceedings Such action is contrary to the most basic pnn-
ciples of Amencan junsprudence.

Id. at 1571-72 n.4, sti:ahto Note. Collattrol Esioppt] Effttts of: Judgmtnits Vocaird Pursuant to St

tummt, 1987 U. ILL. L. Rev. 731; Note. Awiding luut Pritiusion by Sttthtmint Gonditioned upon

tht Vocatur of Enttrtd J , 96 YaLL L.J. 860 ?1987). .

The situation presented, however, is quite different from that which anses when a pretnal settle-
ment negotiated by the parties is Presented to the court. In that case, the systemic interests that
counsel against purely pnvate control of the information and outcome do not apply
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regarding public access that are likely to remain with us for some time.
Most significantly, there is the possibility that one day courts may have
to rethink their general attitude toward the public right to attend litiga-
tion events other than trials, given the increasing judicial commitment to
substitutes such as summary jury trials. At some point, a radical revision
of the public right of access might warrant public access to discovery
proceedings as well. However, that day has not arrived, and the other
arguments for general public access—the notion that discovery uses pub-
lic resources and the public’s hypothesized interest in some material ob-
tained through discovery—hardly outweigh the disruption that would
attend a broad public right of access. The current critics’ intimations in
this direction therefore should not be pursued.

At the same time, the recent criticisms shornd sensitize courts to
proceed carefully on some issues encompassed within the existing protec-
tive order analysis. In particular, it is important that courts be aware of
the possibility that plaintiffs’ counsel in some product liability cases need
to consult with other attorneys about discovery material to prepare effec-
tively for trial. Moreover, there are substantial reasons for flexibility in
allowing other litigants access to discovery materials for use in their
cases. But the critics also seek to erode confidentiality protections too
much by urging an unduly stringent standard for finding materials confi-
dential, challenging the use of umbrella orders and urging resistance to
settlement provisions providing that confidential discovery materials be
kept in confidence. Far from providing a basis for wholesale abandon-
ment of current legal principles, the critics’ objections point out the need
for judges to apply these principles with care.

Judges generally seem to be doing just that. Even the critics con-
cede that judges rarely reach the bad results they warn against.286 This is
not to say that no instances of inappropriate orders can be found, but the
ones that arc paraded in support of widespread changes in discovery con-
fidentiality have not been shown to be representative of cither the norm
in discovery confidentiality or some evil conspiracy to keep under wraps
evidence of numerous serious threats to public health. The disruptive
and intrusive potential of radical changes in this area is significant, how-
ever, and it does affect many cases. In an era of constantly diminished
privacy it is important that we resist unnecessary efforts to curtail protec-
tions for confidential information. In an era when litigants have diffi-
culty obtaining decisions of their cases, we should not rush to embrace a
public information purpose for discovery. The need for radical change is
not there, but the risks that would attend such change are.

56 Eg.F Ham,JGumt AW ReMine. noe 4. *i 19 (“Most trul count have
denied protective ordert or hive refuted to include termt thit would reitnct ditcovery thinng,"}.



lexas bupreme unirt Lurbs

Secrecy of Lawsuit Records
Far-Reaching Action Focuses on Public Health, Safety

By Saundr* Torry

The Tea* Supreme Court thie week
took unprecedented actfaa that makes it
more difficult for Texa* judge* to *e*J court
record* from public rirw, particularly =
lawsuits ravotmg public besJth and ariet?.

The move, opposed by iuduatry (roup*
and corporate attorney*. vm baited by sop-
porters m the moat dramatic «tep toward
court opaoneaa to emerie from a growing
national debate aboot secrecy in dvd law*
suits, notably thoee iirrohrirrf allegedly de-
fective product*.

Legislation aimed at curbing secrecy ha*
been passed in Virginia and i* pending in
Congress and a number of atatxs, inducting
Florida, MSaaoori tad Rhode Ulaad. Similar
legjslatioc waa defeated in Georgia.

Texas, however, n tha first stata to tab*
such far-reachmf judicial actios a* tha iaeua
by adopting a mw coart rote aod amandiog
other*,

~THa m tti' jc roueh, mo'ci Yar¥* Y
corporation* to rate* profits over Bra*
white keeping the public in ths dark by mt-
(ling case* in secret,” said Arthur IL
Bryant, executive director of Trial Lawyers
for Public jptice, a national pebic-iouceet
litigatioa grtap.

Industry poop* and thaw lawyer* arguad
in Texas that tbs new rate woaid farce dte-
closure of trad* secrets to competitors,
spur lengthy tad expenaria tewwate* aad
crest* a hostile buainaa* dimata m the
state.

Texa* Sapraam Com? jaatiee U afi Dog-
gett. who worked to fmteoa tha 5-to-i na-
jonty on tha drindad ¢ o t, mid tha jateiraa
had baas "boasbwded with tetton from tne-
jot corporsoom and dafeaae attomayi n -
preaamg conoera.*

But Doggati mid court mcracy, j tha
form of muted record* aad ‘protactm or*
den* that Halt iccam to doromaati, “ha*
been grestty aboaed* aad that vaknbte in-
formation iboul procfacta ha* baaa kept
Irom tha public.

He said a Ittl aanm m The Waatongtoa
Poet, a part, prompted tea actiona. Tha
Poet reported that jsdfto roatiaafy gnat
lepossta lor ordar* to teal corporate doc-
ument* at the eerty stag** of tewemta aad
thet the nforaetioa rarely reachae the pub*
k or gmurpmiat rigaterm.

For tTimpte, Gnoaral Moon Com, n
defending agaamt aoorm of tewaujta fited by
vtciim* of fierr cat cm hn. trotted oubhc

debate about the safety olits gasoline Lanka
by obtaining protective orders preventing
disclosure of key documents.

Under the changes in court procedure
passed by the court, no court order or opin-
100 may be sealed, and other types of rec-
ord! may be seated only if those seeking the
cfasar* can prove that the need for secrecy
“advene effect

outweigh* any upon

general public health and safety.*

The new rule alao requires public notice
of any move to seal records and allows any-
one. including news media representatives,
to fight the sealing at an open hearing.
That, according to proponents, is a signif-
icant tool because under previous proce-
dure*. the public seldom knew when rec-
ord* were about to be sealed.

San Antonio attorney Phil Hardberger.
who represents individual* suing corpora*
two* in product-liability cases, said secrecy
ordar* are becoming almost routine in cases
invdviog everything from “vacuum cleaners
to trwn mowers.*

John Marks, president-elect of ib* Texas
Amotiation of Defense Counsel, which op-
posed the rote, sasd the debate in Texa* and
etetwher* haa been pushed by plaintiffs'
attorney* who will reap its benefits. “There
certainly may be situations which require
(diado*ur*| ... but this rule goes way be-
yond that.* Marks said.

But Rum Herman, president of the Trul
Lawyers of America, an nrgamatm of
B_iamtifis' lawyers, said the rule changi “ia a

I win for America’s victims and consum-
ers.* Th* mw« media, regulatory ngenoes
and tha public, ha mad. can no* monitor
tnramts to dfocovar haardouf products
m i peactitiooT t. and challenge ecrecy or-
ders that they DEDEVE hide trends or pat-
tern* of Neghgenca.*



Pacts About Socrocy in Litigation

e Secrecy in litigation, the practice of keeping private what
would otherwise be public information emerging from litigation,
includes the following practices:

Protective orders that legally prohibit parties receiving
information iIn a lawsuit from distributing this information
to others (e.g. attorneys representing other plaintiffs).

confidentiality Agreements that require certain matters,
once they are discussed or agreed to, to remain confidential
except among the parties directly involved. Such matters
might include the cause of iInjury and the contributing
factors, the terms of settlement, and even the fact that a
lawsuit was ever fTiled.

Sealed Court Files that legally preclude access to any
details of a case. The parties®™ names may even be withheld,
leaving only a record titled "Sealed v. Sealed.™

e Secrecy has jumped steadily and significantly in civil cases
since at least the mid-1970"s. Plaintiffs®™ attorneys indicate
that demands for protective orders are now a routine occurrence
in product liability cases.

e The process of secrecy 1is typically initiated by defendants.
Plaintiffs can demand all information that the defendant has
about the causes and circumstances of injuries, including the
defendant®s knowledge of any prior, similar incidents. Defense
attorneys may object to the request on a variety of grounds, and
may request a protective order limiting the information they have
to produce. Through a protective order, they may also seek to
prohibit the sharing of information with other attorneys. To
expedite discovery, the parties directly involved in the case may
agree to share information, but only among themselves. Judges
tend to approve most agreements reached by both parties. Yet the
public®"s right to know, especially about vital health and safety
matters, can be sacrificed in the process.”

e First Amendment/Freedom of Information concerns have also
arisen in court secrecy practices. Journalists researching
stories about health or safety hazards may find that
confidentiality agreements bar attorneys from discussing
information crucial to public safety with the media. Secrecy
orders can also bar medical, scientific and other experts from
discussing critical findings. They can also interfere with
resolution of Freedom of Information Act disputes. The mandatory
nature of the orders, the direct involvement of the judiciary jn
granting them, and the threat of contempt if they are violated,
all raise questions about freedom of the press and free speech.



Examples of Secrecy:

ENVIRONMENTAL SAFETY: Secrecy orders can block attempts by
scientists and health officials to monitor hazardous chemicals.
In a confidential settlement, Xerox Corp. paid two families iIn
Webster, New York nearly $5 million in 1988 in a case alleging
that chemical leaks from a Xerox plant caused cancer and
nourological damage to seven family members. Neighbors living on
tho rame street could not obtain any information about tho toxic
hazards they may face. Until a 1989 court decision which released
sealed records to state and local health authorities, medical
experts who had analyzed the alleged connection between the
children®s i1llnesses were not even allowed to share their
findings with the health officials.

MEDICAL MALPRACTICE: Some physicians have effectively avoided
disciplinary charges by their peers because sealed court files
remove all records of civil suits in which the facts would
clearly warrant disciplinary action. In the District of Columbia,
for example, records of a 1983 suit alleging that a doctor had
sexually assaulted a patient during a gynecological examination
were sealed after the doctor settled the case and admitted having
a sexual relationship with his patient.

PRODUCT SAFETY:

- PFIZER HEART VALVE: A 1985 report on a defective heart
valve withdrawn from further use in 1986, but still
implanted iIn some 50,000 people, has been withheld from
the medical community and the public oecause of
protective orders obtained by Pfizer, Inc. Nearly 250
deaths have been caused by the defective valves,
according to Pfizer®"s own statements. Pfizer has paid
millions of dollars to settle many lawsuits in return
for secrecy orders.

- BREAST IMPLANTS: In 1989, requests to the FDA by
public interest group seeking copies of safety studies
of breast-implant material were denied on tiade secret
grounds. Expert witnesses who testified in lawsuits are
under protective orders and cannot reveal what the
manufacturer®s records show about the hazards of
materials in breast implants used by thousand
women. This is an example of how a protective .an
be detrimental to public health and safety.

- AUTOMOBILE FUEL OY8TEM8: A series of suits against
General Motors alleged that the fuel system used in GM
cars built before the early 1980°s presented avoidable
risks of fuel-fed fires. GM systematically obtained
protective orders that successfully kept from public
scrutiny internal documents showing that financial
considerations outweighed safety concerns iIn the design
and manufacture of its automobiles.



Fred Barbee

Retired appliance repalr co. owner
Minong, Wisconsin

54

Mr. Barbee"3 wife died on April 26, 1988, after her Bjork/Shiley
artificial heart valve broke. The valve was originally implanted
in May of 1982.

PFfizer has routinely sought protective orders in its heart valve
cases, and has gone to court to try to maintain confidentiality
of thousands of documents related to its heart valves.

Fred Barbee testified before the Dingell subcommittee. He and
his wife were never advised by any doctors about the heart valve
problem. They never read about it in the press. All of the
company"s settlements were kept confidential, so the media
couldn™t learn about litigation while it was underway. Nearly 10
years after the first Shiley fracture, the Barbees were totally
in the dark.

STATEMENT OF FREDERICK BARBEE
Minong, Wisconsin

My name is Frederick Barbee, and | believe that secrecy, of
che kind you"re talking about in this conference today, killed my
wife.

My wife, Carol, had a Bjork/Shiley artificial heart valve
implanted in May 1982. About six years later, she collapsed
after doing some yard work. She said she was having trouble
breathing, and that she thought she was having a heart attack, or
that something might be wrong with her replacement valve. Until
that time, we had never heard that Bjork/Shiley artificial heart
valves would break.

I took Carol to the closest hospital where, despite
emergency room care, she went iInto cardiac arrest. She was then
rushed by ambulance to a hospital in Duluth, an hour away. She
had open heart surgery in Duluth to replace the valve. By the
end of that surgery, she had suffered so much oxygen deprivation
that she slipped into clinica” death. After all of the heroic
efforts to save her life, she uied about 48 hours after the fTirst
symptoms appeared.

I later discovered several things about her type of heart
valve. I learned that dozens of other valves had fractured over
a period of years before Carol®s broke, including a number of
them before hers was even implanted. I learned that Shiley, the
company that made them, had not provided any information about
the problem to patients who had the valves. I learned that the
symptoms of a broken valve are like those for a heart attack, and
that most of the people whose valves fractured died as a result.



I learned that many of their families had filed lawsuits against
Shiley, Inc., the manufacturer, and its parent company, Pfizer,
Inc. I learned that documents and information obtained in those
lawsuits were never made public because of agreements or court
orders which kept the information secret. I learned that Shiley
had negotiated settlements iIn those cases that required the
victims to keep their settlemer.es confidential.

I read newspapers and watch television. If 1 had ever heard
anything about this problem in the news I would have taken my
wife back to the doctor to see what should be done about it.

Even i1f she didn"t have the defective valve replaced, and even if
we couldn®t prevent the strut fracture, having some advance
information about the problem would have allowed us to plan for
an emergency, and possibly save her life. If I had known what to
c"xpect, 1 would have made arrangements for Carol to be taken to

T luth, not to our local hospital, because 1 now know that only
immediate open-heart surgery would have saved her life — and our
local hospital didn"t have the capability to perform open heart
surgery. If 1 had heard anything about valve fractures before
April 24, 1988, we would have had time to reach Duluth, and Carol

might be alive today.

But Shiley wanted this problem kept secret, and they got
their way. I have learned that Shiley knew of problems with the
valve as early as 1978, yet attorneys, victims®™ families, and the
public are still struggling to get this information.



Devra Lee Davis, Ph.D.

Toxicologist, presently scholar-in-residence at the
National Academy of Sciences, Washington, D.C.

Professor at Mtv Sinai Medical Center, Dept, of Environmental and
Occupational Medicine, New York City

Dr. Davis suffered a near-fatal anaphylactic reaction to a
prescription drug (Zomax) 1in 1983, two months before the drug was
withdrawn from the market by its manufacturer, McNeil
Pharmaceutical.

Dr. Davis believes that, as a result of secrecy provisions
attached to settlements of lawsuits against McNeil, research on
the effects of the chemical constituents of Zomax has been
inhibited.

STATEMENT OF DEVRA LEE DAVIS, Ph.D.
Washington, D.C.

On January 4, 1983, |1 almost died. The drug I had taken
early that morning for my broken foot, Zomax, had been billed as
the best thing since morphine without narcotics. Within 20
minutes, 1t had nearly killedme.

I am a specialist iIn toxicology.When my heart began racing
after taking Zomax, 1 pulled out my bedside copy of the
Physicians' Desk Reference tolearn what type of reaction | might
be having. I was relieved tofind no warning about a sometimes
fatal allergic response called anaphylaxis. But ray pulse soon
soared to 140, and 1 began to experience that profound sensation
of impending doom and deep dread characteristic of true
anaphylaxis, along with breathing difficulties and gigantic hives
all over my body.

I blacked out and tumbled down a flight of stairs. *“Mommy!
Mommy! Are you dead?" my six-year-old cried.

After 1 was treated at the hospital emergency room, |1
learned that a number of patients had experienced violent,
allergic reactions to Zomax and that some had died. Later | met
physicians who had survived other traumas with the same drug, as
much as three years earlier. One drove his car off a super
highway and was treated for a heart attack. Another suffered a
punctured lung when his heart was restarted.

The Washington Post, on October 25, 1988, disclosed the
background of the litigation and regulatory processes surrounding
Zomax. This article by Weiser and Walsh detailed how the company
that manufactures Zomax, McNeil Pharmaceutical, deliberately
downplayed the severity of adverse reactions from the drug, 1in
its reports to the Food and Drug Administration, 1in its
aggressive marketing campaign, and in its letters to doctors.



Some of the victims of anaphylactic reactions to Zomax -—
and some families of those who died — sued McNeil. Two were
physicians who spoke to me about their devastating reactions and
told me that, as a condition of settling their cases, they were
required never to disclose the details of their lawsuits or talk
about what had happened again. They also agreed not to publish
any reports of their reactions in medical journals, which are a
key source of information for doctors to learn about such
reactions. One of these reactions occurred three years before
mine. IT these warnings had been published, Zomax might well
have been withdrawn from the market before my brush with death.

In order to settle cases, courts repeatedly sealed medical
and scientific records, effectively shutting off access to vital
technical information and preventing scientists from iInitiating
research projects and from publishing results. In fact, Zomax is
an unusual compound for research. It causes cancer in animals at
doses about the same as those that could be taken by humans. It
also produced severe renal disease, psychiatric disturbances and
suicide iIn people with no previous history of such illness. Most
interestingly, Zomax spawned powerful immunological reactions Iin
people with no previous history of allergic response.

McNeil succeeded in having court-ordered secrecy maintained
about such matters and suppressing the publication of information
in medical journals, stifling the free flow of information so
vital to scientific research.

Two former employees of McNeil, one a physician heavily
involved in developing the product, recently filed suit against
McNeil, claiming they were fired in retaliation for arguing for
stronger warnings and earlier withdrawal of Zomax from the
market. Throughout its years of litigation, McNeil shielded
these officials from testifying or being deposed in lawsuits,
alleging that information they had was protected under court-
ordered secrecy of prior settlement agreements. After most of
the allergic reaction deaths and other cases had been settled,
they were terminated.

In their public pleadings, these former employees have
disclosed crucial scientific information about the potential of
this drug to kill or produce life-threatening reactions. They
have attached large portions of the company"s records on the
Zomax problem to their complaint iIn court, to make i1t a part of
the public record and protect it from the effect of later secrecy
orders.

My interest in Zomax, and iIn the secrecy problem related to
it, goes far beyond the personal level. There is much more work
to be done on this fascinating compound. Zomax differs by one
molecule from Tolectin-DS, which is now one of the most widely-
prescribed pain medications in the U.S. We need to know the
extent to which severe allergic reactions are also occurring with
this drug.



The use of legally orderod secrecy to shield corporate
mistakes is not unique to Zomax, but cuts across all product
liability cases. When there is an allegation that a drug 1is
causing injury, the manufacturer is not always forthcoming to
researchers with what i1t knows about tho problem. Moreover,
attorneys are somotimes prohibited from disclosing company
documonts (including test records) which they receive during
discovery. As a result, judicially sanctioned secrecy can
compromise medical research.

A democracy rests on tho informed consent of the governed.
Science is an inherently democratic Institution, fueled by
shared, common information. The practice of secrocy in the
courts can result in a failure to tell the public about proven
hazards — endangering lives, perverting science, and ultimately
undermining democracy itsolf.



James Miller

44 yoaro old

Printer

Carlsbad, California

Mr. Miller®s twin sons woro scvoroly injurod in a 1980 head-on
collision while wearing rear seat lap belts iIn a Ford Escort.
One diod, the other is paraplegic.

The Millers were asked to keep tho amount of their settlement
with Ford confidential. They agreed to do so if Ford would alert
its customers to the need for using rear seat shoulder harnesses,
and provide the harnesses through dealers at a reasonable coot.
Ford refused, so the $6 million settlement was not kept secret.

STATEMENT OF JAMES MILLER
Carlsbad, California

Our now 1986 Ford Escort was equipped with front-seat lap-
bolt/shoulder harness combination restraints, and rear seat lap
belt3 when wo purchased i1t. On November 13, 1988, we were struck
head-on by a driver who had crossed the center-line of a road Iin
our homo town of Carlsbad, California.Tho front end of our car
was virtually demolished. My wife and Isuffered broken bones
and bruises, but wore saved from more serious injuries by our
shoulder harnesses, even though we were in the front of the car,
where most of the damage occurred. However, our 1ll-year-old twin
sons, Jame3d and Richard, secured only by rear lap belt3, both
sustained broken spines, and Janes had acervical injury. James
died, and Richard was left a paraplegic.

We sued Ford for not providing shoulder harnesses for the
rear seats. Ford offered to settle our case if wo would agree to
keep the amount of compensation a secret.

We told Ford that we would agree to such a request only if
Ford would send a letter to every existing pre-1990 Ford Escort
and Mercury Lynx owner, advising them of what Ford had known for
20 years: that properly installed 3-point shoulder harnesses
clearly protect passengers better than lap belts alone. Our
attorney obtained an internal Ford document which said that. We
also asked Ford to make kits available to dealers to install
shoulder belts, for a reasonable cost, in the anchor points which
are already required by law in all post-1972 automobiles. We
asked for that because we found that Ford dealers did not have
tha parts needed to install shoulder belts for rear seats. They
cost an extra $12 per bolt when installed at the factory.
(European Escorts are required by law to have shoulder harnesses
Installed before salo.)



Ford rofused to agree to those conditions. We felt thon,
and still do, that for us to agree to keep quiet would place us
in complicity with Ford®"s own 20-year silence on this subject.
Only by oponina this subject to public discussion would we bo
making acontribution to safoty, so that other families will not
loso their childron, or see thom soverely injured and permanently
disabled, as we have.

Therofore, wo rofused to accept any socrocy and tho case
settled without it.

Wo are speaking out about this now because the public has to
know two things:

1. The public should know that rear seat lap belts do not
provide necessary protection in certain circumstances.
Our family"s present condition shows how devastating
the iInjuries can be.

2. The public should know that, although Ford never
admitted that its seat belt design was defective, it
eventually treated our case as if a defect had been
proved in court. Ford paid an amount of money that
qi;l support our handicapped son for tho rest of his

ife.

The public would not know these things unless we spoke out.



Ed Keller

43 years old

Disabled former electrician
Hughesville, Maryland

Mr. Keller was left paraplegic after an incident in September,
1981, in which his Jeep CJ-5 vehicle rolled over when he swerved
to avoid hitting a car in front of hi*i.

Mr. Keller®s case was settled by the vehicle manufacturer, with
the amount not to be disclosed. Mr. Keller believes that this
confidentiality camouflages just how serious iInjuries resulting
from the Jeep CJ-5 rollover problem were, even from American

Motors®™ perspective.

STATEMENT OP ED KELLER
Hughesville, Maryland

On September 11, 1981, 1 was driving my CJ-5 Jeep in a line
of traffic, travelling at about 30 mph. A car directly ahead of
me stopped short, and 1 swerved to avoid it. The maneuver | made
is routine iIn traffic situations, and everybody does it from time
to time. I also assumed that a Jeep could handle an easy
maneuver like that. It wasn"t until 1985 that I learned that
American Motors had known, since at leastJuly 1979, that its CJ-
type vehicles would roll over more easily than regular cars.

My car did roll over, and Ilwa3 thrown out of 1it. There was
only about $1200 in damageto my car, but 1 suffered a spinal
cord injury, and now need braces and crutches to walk. Only
through long, painful rehabilitation was 1 able to avoid
permanent confinement to a wheelchair. Before I was injured 1
worked as an electrician. Now I am completely unable to earn a
living doing the only kind of work I am trained to do.

%

I sued American Motors in 1982. After about two years of
investigation and discovery, American Motors offered to settle my
case two weeks before trial, if I would agree to keep the amount
of compensation secret.

Since 1988, |1 have been a volunteer at the National
Rehabilitation Hospital. I volunteer one day a week in the
occupational therapy department. I help the therapists with
spinal cord injury victims like myself, encouraging patients not
to givo up hope and to try to get out of tholr wheelchairs.



To me, my case means | beat the giant that hurt me. Being
involved in the case was extremely hard on my family and me. I
really want to show, in public, what American Motors did wrong.
For me not to talk about compensation means no one will know just
how serious my case was, even from American Motors®™ perspective.

I have a family to support, and that"s why | agreed. There was
also a lot of pressure from American Motors to agree to secrecy.
I"ve done my best to put the incident behind me and move ahead
with my life, but the secrecy part of it still grates on me.



I gisianon @igets concealment inpubliic nezard ssteat?

Unjust bill blackmails business

my Mary A. Nordale

A fundamental principle on which
American_courts operate U that **ch
eaae U unique. Whether the pertlee In o
cam ere el trial or In appeal, the couna
mutt deal with their claim* and drcum
stance* alone. ]

The tyitem la desBIde lo be lair lo
hoth parties. Houaa BUI 171, Introduced
\tl)\y e Houa% Judiciary Committee,

ould changt that.

ThU fofUprovide* that a court may
ot e?fter a orderolr,Judgmebr]t that hag
the effect of concealing a public hazar
or Information concerning a public haz-
ard. 1i atao allow* aomeone who I* not a
[*rty, a Itranger to the caze, to conical
the Order or Judgment. .

A public hazard I3 an Inalrumentality
"(hat haa caused Injury to a_person or
propeny, and Include* a device, l/utru-
meni, person, procedure or product, end
a condition of a device, instrument, per-
son, procedure or product.”

he courta have adogted ditcovery
rules, 10aaist I|IJPnts, efore trial. In
acquiring as much Information about tha
caze theB/ are ”Z'”P as they need In
order to bie successful.

These rules work for the advantage of
hoth parties, *ono aurprtaes occur In the
courtroom. And al trial, the Judge haa
the advantage of knowm% at much as
Possmle about Ihe facts and the Issue* to
hat he or she can apply the, law fairly
%nd correctlx. Thu* the decision can re-
lect the general rule* of civil behavior
our society endorse*,

In the course of the ditcovery process
a Jud?e may be required to entéra num-
ber of order* either compellln? a party
to disclose information, or protecting a
Farty from hava to disclose Informa-
lon"that la clearly not relevant to the

laouet. Often a court will order disclo-
sure € Informeﬁlon that la cl%ar,ly not
adr i «ble In the case, but [hai”may
k-d to" admissible evidence.
assertm% that a public hazard I*
JS=d an())/ tranger to the case can
confest the order and require either or
bo'h parties to turn over to the stranger
all of the Information covered by The
order. A Judge would be requiréd to
make mmdetermination on whai are
called "ultimate facts" and mean* thal
the Judge will have determined a* the
outcome of the trial before the parties
ever,Pet toa courtroom, )

Ailof this means_that an environmen-
tal I|t|({;at|on organization, an attorney
Interested In cOmmencing a case, Of
even newspaper* can Intervene Ina cate
In which a defendant — targeted by the
environmental litigation organizations
or the American Trial Lawyers, for ex-
ample — may be Involved |0 acquire In-
formation about the defendant and com-
pel a Judge to dictate the outcome of a
case hefore Il can be tried

This bill would destroy the courtroom
as « place In which to séttle disputes. It
would lead to a system of blackmail
agamst target defendants, egpeually
natural resodrce-baaed Industrie*.

All'a plaintiff would have to do is
write a letter to his target defendant al-
leging injury becauee of a public hazara.
The ‘defendant would know that the
chojce I*to s?ttle,?yt of court okdefend
against the plamtifr and any other per-
son who wanted Information about the
defendant's business. ,

Because the coats of trymg a.case can
be enormous, the target defendant may
very well determine that peace with the
ﬁlamtlff — even If the plaintiff doe* not

ave a ?ood case and would not win —
ma\x/be gss expensive than a defense
hat business in It* right mind would
want to establish itself In Alaska know-
{/r\]ﬁ]that It face* this kind of blackmail?
NVhat business tn Alaska already estab-
lished can survive? Cheyron Has shut
own |ts refmw Qn the KF”?}I] Penmiu-
. S %gt;ha n* cause la the regula-

e ave lost Job* and a si mﬂcgnt
pan of Alaska's economy. Tonsider
whet would happen If HBI71 passes.
Even the local hardwire nor* would
nave to reconsider the advantage* of
staying tn business.

i
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Legislation exposes secrets

Dy Michael J. Schneider

It ha* been ohbserved that
American Industry * motivated
p% little more than moneY. The

ottom line" lanut the onty line,
but It's the only line that Seems
to get much attention. Whiia this
approach has provided ua with
Industrial superiority, a hlg
standard  of
Ilvm%;, and
conatderuble
hope for the
future, It
carries with
Itsome ,traglc
and avoidable
conse-
quences. ,

If (he coat ~Schneider
lo the particular husiness or in-
dustry of correcting a gr,oduct
defect or a dangerous_design la
?reater than the. benefit to that

ndustry or business, then the
roblem 90e* unremedled. Cor-
orate wrongdoer* continue to
reaP éhe monetary benefit* ,?f
thelr an%erous product*, while
eo?,le their families and the
ublic bear the buraen, Few per-
celve this reality u _ keenly as
those of us whose privilege’ll Is
to represent the mﬁlmed and the
Injure sqslnet the glants of
American Tndustry.

_ One of our greatest frustra-
tions as plaintiffs' attorneys ts
that we are frequent and unwitt-
ing participants in the COHSFI[-
ac?/, of silence that surrounds liti-
gation over puttig hazards,

The consuming public and
government regulators are kept
tnaware. of dangerous roducts,
safety violationS and predatory
husiness practices because of the
widespread practice of makmg
settlements and facta, obtaine
tn the course of litigation, secret
from all but the parties to the

The. conflict art—  very am-

ly. |rﬂ|nt.(§,ut is to our ndl-
idual client’s interests. When a
corporate wrongdoer finally
buy* peace al the courthouse
step* qor on, appeal affer a

favorable verdict), silence is cus-

tomarily demafded by the
wrong,doer. o

Plaintiff and Iplamtlﬁ‘s coun-
sel are compelled to promise
that they win not disclose the na-
ture or ‘terms of the settlement

reached, nor the (acts obtaine
or !vﬁo’ee(?durin*g?he rntrale oq

Ihe lawsuit.. A maimed and In-
*ured E)Iamtlff rarely decline* a
alr settlement offef to hold out
for the"p?blli'eﬁl ht to know."

Moat of ua Inthe same circum-
stances would make Ihe same
decision. Unfortunately, Ihe con-
sequence la tit*I the most hide-
ous and widespread misconduct
and public danger remain* se-
cret, while the “Judicial_ system
pays an outrageous Frlce pro-
cessing claims.” This Is because
each new plaintiff must replow
the tame ground in order to ob-
tain the facta and circumstances
necessary to develop their case.

Many “meriloriou* case* are
not prosecuted because of the ex-
ense and difficulty involved.

orporate misconduct goes up-
punished and consumer*ara left
without the Information  they
need to promote the safely of
their famille*.

Fortunately for all of us, a
move Is afoot'to end this conspir-
acy of alienee. The House Judici-
ary Committee, under the lead-
ershlg of Rep. Dave Donley, haa
Introduced House BUI 17T That
legislation la tn the process of
making _ Its wag L',|roggh he
House ‘of Representative*and Is
currently before the House Suie
Affairs Commiftee. ,

While this bill may be sub{ect
to criticism because 1t doesn't go
far enouglh, it will alter Alaska's
public palicy tn favor of the con-
sumer and tn favor of openness.

This btll needs our Support to
ensure that corporate wrongdo-
ers will be unable to hide their
misconduct behind e check at the
courthouse steps, . .

Support for this legislation can
be easily ex?ressed. Your local
legislative Information office will

be. happy to send a short public
ognglloprp X]essage to your ,Ig%ﬁs a-
rs,.or t thf endur legislature
or free. Do It today. ?osmﬁn
rom the insurance’ln say, the
automotive _ industry and  the
PhaJm%ce,utlc%l industry. is al-
ea yI ging heard In “Juneau.

Now/let them hear from ua, the
public consumer.
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End secret hazards

J[BISVYOItl?I’% pro¥m:q—tlouse oug t

to echo that zeal, because the bill would do
much to ensure Floridians’ safety.

The bill prohibits civil courts from seal*
ing records in "public*hazard" cases but
still protects genuine "trade secret*" from
disclosure. It gives standing to citizens to
challenge a secrecy order in hazard cases. '

The harard can be a device or product,
such at Pfizer, Inc.'s heart valve. It can be a

person, such as the gynecologist who kxu™*

ally assaulted a patient during an exam. It

THEFYBYG VS THESDURTS

to settlements. Pfizer admits that its device
caused nearly 250 deaths. .

The gynecologist admitted that he had
indeed assaulted a patient. The case
records wdre sealed in exchange lor his
admission and a settlement, leaving other
patients unknowing potential victims.

Why has such secrecy grown all too rou*
tine in civU litigation? Well, it can ieal from
oublic access evidenck about adangerously
defective product. That may preserve the

can be a condition or procedure, as in a . producer's short-term profits, but it can be

chcmical-plant leak that caused cancer and
nerve damage in penple living nearby.
These all are cases where an admitted
harard was hidden because courts agreed to
seal records-during legal proceeding) and

acostly mistake ultimately. A.H. Robins Co.
many years ago chose to keep quiet about
the deadly defects of its Daikon shield
birth-control device. Women died because
of that decision. Others became sterile,

after settlements were reached. Many such ¢ When the truth came out, the resulting lit!*
cases never go to trial. A settlement's pri*- “gation and public outrage eventually tank
mary condition is usually secrecy. Such cal-.-.the compan/iVv
lout dedication to profit and personal inter* . The /louse can help to halt this |nV|d|*
cst over public safety is appalling.. - ¢ ously dangerous secrecy in Florida courts
Consider the Pfizer heart valvd, with-v by approving HB 639 this week.'Keeping
drawn from use in 1986, though 50,000 are e civil-suit records open is the one'sure way
still implanted. A 1985 report on the valve's « to alert Floridians to hazards whose kxis*
defects was withheld from doctors and the * tence might never emerge from skated
public because of secrecy orders attached court records.
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PUBUC HAZAftM can’t be coocealed
by a court order under new Florida law.

The law. which was signed Friday and
takes effect July 1. prohibits courts, (root
sealing records that contain InforfnatW=*-
about a public harard. The legislation-the
first comprehensive law of Its type in the
natlon-was vigorously opposed by auto-
mobile manufacturers and pharmaceuti-
cals companies, which are frequent tar-
gets of product'llabtlity suits.

The Association of Trial Lawyers of
American called the law “a tremendous
victory for the public's right to know."
Manufacturers have Increasingly Insisted
that court records and Information related
to product-llabtlity litigation be kept secret
as part of settlement agreements.

Secrecy makes it far more difficult
for the public to ascertain that a hazard
exists, the tnat lawyers argued.

-Ann Hagedom contributed to this arth

cle.
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ffranlywe hed knoan, =
Sy vidns of seaey

What you don"t know can hurt— or even kil - fim Corpo-
ndoo* often tight to ensure the public never flnds out
keeping secret reports about defective products and coun
dements with Injured partee. - i

Ed Keller of llle, Md, wm bun because be dich*t
know American Motors* CJ-SJeep would roll over more eesily
than othervebklea. In M1, Keller suffered a spiral cord Inju—
rywbeo he swerved toavoids: cr. Hiscar roiled, and

Keller walks with the aid of braces and .
keller, a former electrician, said Sunday, thet "What
makes Itso bed, 1 learmed latar that American Motors had
known for at leas two yean that s CJ vehicles would rdll
overF more essily than ;'egjlarcanjm i o
you can Imagine losing your jao, having your marTta
threatened, becoming Inancla) trowbled
and losirg the ghility towalk all In ooe
day, Keller mkl, “thee you can under—
stand what happeoad toms."
The praasure to_sstoe out of coun b
tremeadoua, he said. “Fneaded money
o pay ray hilks, so you settle and you
dn*tgk your day thcourtand you dn"t
getwhat ksdue you.™
Keller said tutt, as pan of tha settle—
ment, be had to agree tokeep the loan-
dal_aw::;;llﬂl’)c;lth secmt}aggmegge me from
i i company,
which lsTtfair. That %rrlg no ooe%ll know juk how sgn&/e
raycgse ves, but 1 have a family to supportand tret’swhy |
ureed."

Jsjmi MStar of Carlsbad, CahL, eJBowse aksad tokeep his
aut-of-aurt settlerent secret la 1M, M1 1lyear old twte
sons were severely Injured laa baadofrcodlkaa while wear —
(l)@erearesat lap beta 1ae Ford Escort Owe soa died aad the

or Isparlqgtla?lc aea ran* of the acddskL

Miller agreed tokeep the aeatamantaaoaat secret tfFord
would siert Ksntnmers to Me be* problen aad provide
shoulder heme M ata reanaatte coat MUtar aid be re
fused to keep the 19 nfMMaktfanant
secret after Ford raffed to alert tha

public

Of the request for secrecy, MDar, a
H~year-old primer, said: "'We told Port
that we would ifret to such a request

only iFort would send mletter toevery o "
existirg pre-1M9 Fort Escort art Mar -
cury Lynx owner, advWag them ofwhat t -

Ford had known for 34 years — that
properly irstalled ibouktor hamaBas

proeect paaaofn better thea lapbef
aloa."

Igllelef‘;%igi/ ﬂEOtleEtts cnatanEsooectra $12 each vytrweednb:/rsllal led
at , and European Escorts are requi av o
have shoulder haraeaasp(ierstal led before s

On te settlerf%rthFot:_et saiéj thet dnc1_§or Ford hsegf—lrsred,
consurmers *s disregard for safety. ""Our sttle—
ment w m Ireg%/ced by tha purchasers of Ford can."

Fred Barbee of Mlooog, Wk , blames the corporate ebility
o build a vell ofsecret,\{ around defective products for the
death of hiswife, Carot, InApril IMt

Barbee, in recent testimony before a Houaa_ Invesdbattva
comittee, said that hia wiiO had a Bjork/Shiley axtUdai
heartvalve Implanted InMay 1M2 and had no knowledge tret
the valve coulld fracture uttal the day hitwife died. Ifhe had
known af the potertial problem, Barbee said, Instead oftaklrg

hrt wife t mlocal bogpttal, he woul
have taken her toa hosprtal where open-
heart sunpnr could have been per—
formed, which may have saved her life.
Barbee said the secrecy prevented
him from knowing that other valvea had
fractured before his wife 3 broke, that
Shileyhad not Brovlded any Informedoc
about the problem to s patients, and
other fomiv™ had Ued lansuits »gainst
Shiley end la parent company, Fixer.
r secret aut-of-aourt settlemants,
. acocording to tha AMlodaflon of Trial
Lawyers of Arerica: )

» Xeroa Corp. paid two famiUea InWtbkar, N.Y, ceerty «
mUUoa Inacm allagng that chemical leaks caused oeuro-
Iotcal damage toseven peaple. Neigtbon on the same street
cannot dotain aay Information tha kslc hatards they

may fan.

I%/RaqueM o the Food aad Drug Administration by public
Intoreat groups tar safety studies oOf break Impiant ial
woe_dented on tredamerk rounds Expert wttnamea who
toadied In kswsuhi are under prasacdvs orden and cannot
reveal what they know about tha haards of materials la
bteakblnl]?éaatt Lrjl nd magdgqgfwomen&myas o e

»P aaa have itoary ir
pern b%oauM snlad court ftics remove al records gfdvil
adtt. In the Dtatrict of CotumMa, tar oampto. reccrtt of a
aik illegng theta doctor had sexual ly abutted a patlsotour-
laga I anmtoattaa were ssalad after the doctor
malti_the cnee aad admtnad having a sexual I’elatldﬂj\lp

wirth his pedant.
— Baton Jtsywali



Russ Herman

No More
Dirty Little
Secrets in
The Courts

At long last, tiro court orders granting
public access to vital public documents
signal some headway in uncovering se-
crecy in our ruDon's courts. ["Secrecy
Rules Eased in Maryland Cancer Law-
suns," Aug. 14; ‘Release of Seskd Re-
cords Ordered in Xerox Toxsc-Chesucal
Case,* Aug. 17.)

When a group of rubber workers nssd
their former employer because they had
developed cancer by toiling, unwarned
and unprotected, with tone rVmrah,
U.S, Magistrate Deborah K-Chuanow in
Baltimore refused to keep court records
secret. In earlier cases, the employer
had obtained a secrecy order for docu-
ments that dealt with ventilatwo and
whether the company waa obliged to
disclose the haaarda to its workera.

The secrecy orders had barred OSHA
and unioa officials from using tha
facts—already documented and Htttng in
company Ska. Theae facta could not ba
used to prerant farther nvury, even after
the original €aaaa w m settled oat of
court.

But now Gtactnow has ruled that oafy
documents \hat disclose actual chemical
formulas and manufacturing
may remain secret—net the
facta, which the public deaama to know.

In soother case. New York State Su-
preme Court Jusbcs Joseph Fritach or-
dered release of aeakd court records
involvi&g settlements last year between
Xerox Corporation and two New York
famtbea. The families alleged that thaw
uviru ocootncwa ooccr itW ouw
stnoui UkwMC troca t
rtksee by the firm. Fritach ruled that
health iiittM itiaa may have aocoaa to
‘anyihmg under seal that may ba helpful
and beneficial for the protectee of tha
pubfcc health.* . .

S0, at last, attorneyi and pobfie as-
thonttsa commitied td nghuoif wrooga
can obtam rahef from sécrecy orders.
Wrongdoers who want fo com thar
tracks’ wiQ have to thsik rwioa before
labehng thesr negbgenca s trade secret*
or othérwise hiding vital (acts from pub-
lei

m m

Finur, S*mnMi 15, 1989 A91

Aa The Port documented so weO in a
series of articles last fall [Tublic Courts,
Pnvate Justice." Oct. 23-26, 19U|, se-
crecy is rampant in court proceeding*.
Litigation documents—entire court
files—are often hidden from public new,
even though they may involve critical
public health, safety and environmental
concerns.

Litigators who have painataldngiy un-
covered crucial safety In/ormsuon about
playground equipment, grain elevators,

“ Wrongdoers who
want to cover their
tracks will have to
think twice before
labeling their
negligence a ‘trade
secret’ ..

automobile fud tanks, toxic wastes, de-
fective heart valve*. butane tighten sod
so many other products, have seen their
work buried under judicial protective
orders.

Such secrecy undermines the right to
know of every Aawncan amen. And it
keeps secrets that can kill hidden from
the public.

America's courts are public matto-
bora. Court records and matenals ob-
tamed during btigaoon are not generally
keptsecret

But coofidcndafity restrictions and ae»
crtcy orders arbrtranly imposed oo no-
tons and their attorneys as a condition of
settling a esse an shut off public access
to health, mfety and environmental con-
cerns, Injured persons ire pressured tan
promising, in exchange for a satisfactory
settlement, to keep mum about tha mas-
ter in litigation.

Without Chaaenow's reexamination,
OSHA, union offiaak and other workaaa
at the plant who have also developed
cancer would need to try to uncover the
same mfonniOoa agun and again, at
appreciable expense, as if the asrifar
cases never mated Without Fritach'a
rnhng, the health consequences of toxic
releases might have remained hidden
from public v» « far aU toms.

Tha courts, and what goes on withla
Mgja, are tha province of the people.
Pnvate boganta must not be allowed to
(fctcrmme what the public will sea. Judg-
et must aurt with a presumpoon of
pubbc access. That presumpuoo should
not be waived except n very cxtreonft-
ury arcuasUooas and for very brnoed

Where secrecy in litigation is con-
cerned, the path toward justice begins
with a single step. The Association of
Trial Lawyers of America recently took
such a step. We passed a resolution
urging attorneys to resist secrecy de-
mands that are contrary to the public
interest. We urge judges to refuse to
enforce new secrecy orders that do not
meet stringent standards to protect the
public interest, tnd to reconsider put
secrecy orders that are clearly no longer
needed.

The actions of Chasanow and Fritach
help to safeguard public safety. All judg-
es and tawyera should follow their lead.

Tke writer, a Nrw Orleans attorney, is
president  the Association of T rial
Law 'tn ofAmerica.

© The Washington Post, 1989
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Secrecy Rules Eased
In Md. Cancer Lawsuits

8v Benjamin \Y«imt

HuHEwMr

Liftaga \al of ssoeyy ttet hes
lested rearly a decace, a fechal
negistrate N Baltnore hes re-
s Inposed by an eardier n
lanauits allegig tret workers at a
Westem Maryland tire plant con-
tracted canoer after inproper ex-
poaure o toacdemicls.

The praviass anficentiality or-
oF G Tire & AR (.

ire r (o
documents ad were agreed to by
allmt@nﬂecase were simillar

e heo o
tat beoomeamj]re
naul laAerlsaromdihe

dun pest | ng& o

obrsaedaslged toprotectacom-
pay's track ssaets. In practice,
hovever, many owverburdened
Juoes have tended to inpoee blan-
ket secrecy at tre begiming of lav-
auts ad 1o allov thet searecy ©
antine after setterent of Gees.
As a reait, documents thet deal
with sigficat questias of safety
and health have been kept aut of
pblic fils

U.S. Megistrate Deborah K. Che—
sanow ruled Al 20 et only thoee
documents dealirgwith gEcaficman-
ufecturing prooesses and damical
fomulasatGoodyﬁrSKe@—%of
fidd plant nQurerland. M. could
be kept ssaet. Attomeys for te
workers pblicly filed many of the
documents Jure 29 1 U.S. Dfetriet
Coort nBalanore.

hes beenaam ot nte
Goodyearlitigatiaalacewbegan n
1990. Goodyear onpWjr sdugot a
[J‘l)&:l]\e order cotenn] ewery
d&tenent it provided to the work-
as,”and Martin H. Freemen, attor-
ney far the workers, says he con-
seted because he =it iiwoulld ex-
pedite settderants. In 1946. Good-
year anficentally settled 34 can-
oar auts far between $10 million
ad 915 million, acocording to two
sucs. In sy, the company
adnirtted no wrongdoing.

Freeman alleged N court pgpars
tret tte documents show rgligat
berevior by company dificels. He
cued adocument nwhichacompary

doctor overruled a plant 9 pervisr
who sad the company hed a led

reqostility © pojade workers

withmore cetailed infamataan about
crtain Oxk denicls.

Freeman wote, "'A company op-
eratirg within the bounds of noral,
ethical ad ety would
never trake df te of is
workers far collars of pofit. Good-

yeir hes always done 0.

Goodyear dfficeks rgjact any Irk
ben/\emﬁeﬂmarde;%re
at tre plant.They said epidamiolo-
ol studies by the Natiaal st~
e for ioal Safety ad
Heallth and by Goodyear have faud
No exoess cancers at the plant.

Goodyear dificeks attributed tre
illesss o otter fdas, such as
soking ad diet They aocousd
Freeman of drawing a distorted ad
misleedirg picture thrauch sslectine
use of the doounents. They said tte

company frequently took conrective
et:l]m N respoese o some of te
memos cited by Freamen.

Company lawers also said tret
the firm used court secrecy mea-—
aures to protect trace saeEts, ot
t awid pblic sautiny. “It st
wauldh™t make any sense todo ttet
and I"'maxfidentwe have not done

ﬂu:, said Goodyear Lawer Joa-
then Dean.

Peter Infate, director of the oF-
ﬁceofstambrds review far the Oc-
Safety aad Health Adren-

tstraom (OSHA) in the Department
of Labor, raid he strabled gener—
dlyby private settJareats aad aourt
orders tret restrict aocess o nfa-
mation thet migtt aid gon nmait
regulators N detemining ks be-
teen illress aad demical eqoosure
in tre workplace. "Shieldirg thet in-

fomation BIot N the putyie inter—

est, nor n tre interest of asfety or
health.” Infante sl

Louts Bettoky, director of indls-
trE hygiene farthe Unirted Rubber
Workers wnion n Akron, said ba
had bean anare of tht Goodyear
Irtagption but had no aocess O tta
documents because of tha aonfiden-
tHlity ortrs.

"Ttwould have been relpful farus
tohave o itaould be used ns pre-
\vative mamer, ™ Belicky saad.

By tre early 19/0s, Freeman

6. Coedygar knaw dwt «* >«
aanicals uised m tre i ikiur

process were todc Jro xemt
Gsss G@arainEic, ut did rot re-
\aal what tknew toworers.

IyLha_l\l:x/. 19. 1971 memo, akel-

Sxirgheld dificel rqorted re-
@ivirg a padaege of "yecal han-
diiy precautdas” deats from
Go!gyear"sdiefdmist, cHailig
tre ssfead proper herdlingofhun-
dress of toac denicals & (e
Qurberland plat.

"In tre st tte infomatian con-
tared N ttee rgorts hes heen
treatsd as afictal . 'wrote W, L.
Srelser. then manoger far plat se-

“IEBnov my kelief

ths;LngrOSHA mghns! we
ach nfa-

areormmttedtol
rratlmioarenp Oyees..
"1 am vell anare of tre aifect tre
Tty e oy
my aeny inapeta-
tosoftre lavas lred I 'Srelsar
saul " By aopy of this letter lam ask-

for a top menegement: juorent
arr%derisiglloastomy I:ler

sponced thet the dets
were farthe "eclusive use of man-
agement parsarel” ad did rot
have to be "fosted, distributed, or
made asailsble toamployess.™

Goodyear lawers say plat of-
ficeks alvays permitted erployees
t© Igect rvidal precautian
deets hut did not allov wolesalle
opyirng of the material because it
auld disdoee trace ssaEts.

Other memos fram 1972 d=l
with vaalabion , Wwhich are
aitical to removing poientally dan-
gerous funes and prtides from tre
ar. One memo states tret suneys
of plantwce air herdling equip-
ment "reveal a coporate wide -

*No lagercanwe affad o treet
this equipment on the bests of an
“aut of sigt, aut of mird™ philloso-
gy, wrote E.R. Moats, then man-
ager fTarmedenical egineering, on
May 11.1972.

Goodyear offiaeks said danical
toaure leds at tte plait have
always been within mandaited Iinits
ad ttet Mostaamemo led to cor—
rective sups.

re-



Release of Sealed Records Ordered

I%ylen

Citing the need to allay public
fears. a New York State Supreme
Court justice yesterday ordered the
limited release of sealed court rec*
ords in a $4.75 million settlement
reached last year between Xerox
Corp. and two New York families
who alleged their children had con*
tracted cancer and other serious ill-
nesses from a toxic-chemical release.

Jstice C. Aith, who
Ol Fortes, 1k et county e
S Tl ATt oon e
aess o “anything uder sl tet
may be heloftd and i farte

e

ew s
dfie ad mm%
alag with Xerox, the qoat*

.hffwmn

1 te pbic. Soatsts sy tae
aurt ssasry Bneking ikmore dif
fiult © trak te haalth effedts of
eqoaure o toacdenicls.

e Sn. Dmiel Patridk Moynihen
OALY), who hed clled far tre
uszlig of tre recorts at a hear-
Iy NRodester. N.Y.. kstMarch,

ad throas up roedblads I&_:pt
imate saedfic iniry into chem-
i aontamiretaon.”* Moynilhan sl
Xerox far s doout=fae N sssdaig
releeee of te recods. He sad tre
ragest by Xerax, which hed sought
te sseoey ntre et plae, lads
" otivated by a sebfFservirgpunmcee,
ad safaesaig toshow
goad fathanly after the print media
diclosd [tte ssoet sstteratt!™
Hovever, Fitsth sad he woulld

Xerox Toxic-Chemical Case

aton hisown irrerat juoiceEl pow-
erad n"'te naestof st 'ad
"tte ntaest of pblic velfare ad
good " 1o releeee tre reats.

Xerox dffiaels ceclired o com-
ment e yestardhy, sayirg trey
had rothed tire o reviev tteGase.
"We are anare of tre qpinian ad
receivad a apy of tte rulirg e
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pers that " thilden may reect diffa-
atly tren aliits © eviromaental
pollutents”” It pramised O review
tremstero] onaanfidntial kess.



Secrecy in Toxic-Spill Case Assaillecl

Review ofXerox Settlement May Spur Legislationfor Disclosure

Benjamin \\eiser
|, IM]tM fnit S<||| Wmtt

ROCHESTER, N.Y.. March 2 1 -
Sen. Daniel Patrick Moynihan (D-
N.Y.) and New York state health
officials today sharply criticized a
court-approved secret settlement
involving a toxic spill at a Xerox
manufacturing plant near here, cit-
ing the case as an example of how
such legal secrecy can inhibit sci-
entific and medical inquiry into
questions of health and safety.

Moynihan. who chairs an Envi-
ronment and Public Works subcom-
mittee. suggested at a hearing here
that legislation may be necessary to
ensure that legal settlements in en-
vironmental lawsuits do not cut off
the flow of information to commu-
nities and government agencies.

"There is something unseemly
about public health information, en-
vironmental health information, not
being available in any circum-
stances,” Moynihan said.

As a result of the secret settle-
ment, Xerox agreed to pay $4.75
million to two families who had al-
leged that discharges from Xerox’s
plant in Webster, N.Y., had dam-
aged their health. Xerox also relo-
cated the families and bought their
houses, which are now vacant. The
judge sealed all records in the case
and prohibited the parties from dis-
cussing the matter.

At today's hearing, Xerox gen-
eral counsel Richard S. Paul said
the company will now support a mo-
tion to unseal the records if it is
made by a health or government
agency. Moynihan praised the com-

pany f r its willingness to open the
records.

The settlement came after med-
ical specialists, hired by lawyers for
the two families, said they would
testify that discharges from the
plant were a factor in several serir
ous illnesses in the families, includ-
ing neurological impairment. A
teen-ager was found to have cancer
of the lymph glands.

The sealed lawsuit linked the ill-
nesses to the industrial solvent trt-
chloroethylene (TCE), a suspected
carcinogen that Xerox in 1985 said

"There issomething
unseemly about
public health

information... not

being available in

any circumstances

— Sen. Daniel Patrick Moynihan

had leaked into the ground water
over a period of years. The lawsuit
also alleged that airborne emissiona
may have been a factor. Xerox
strongly disputed any causal -link
between the TCE spill and the ill*
nes'es and said that its air emis-
sions are filtered and meet New
York state standards. In settling the
case, the company neither admitted
nor denied fault.

Moynihan held the hearing to
review the Xerox settlement, dis-
closed last week in The Washington
Post, as well as a toxic contamina-

tion at a Kodak plant here. Both
Xerox ;.nd Kodak officials assured
Moyivhan that they were cleaning
up ihe contamination and stressed
that they believe there have been
no nealth problems.

in reporting the details of the
secret Xerox settlement, The Post
quoted environmental and public
health officials as saying that the
increased use of court secrecy is
making it more difficult to collect
information ahout the effects of hu-
man exposure to toxic chemicals.

Health officials for Monroe Coun-
ty. which includes Rochester and
the town of Webster, told Moynihan
that they had known nothing about
the illnesses alleged in tho Xerox
lawsuit until The Post's article ap-
peared.

Thomas F. Jorling, commissioner
of the New York State Department
of Environmental Conservation,
said that secret settlements are
"antithetical to the public right-to-
know concept, which holds that the
public is entitled to know the iden-
tity and the dangers associated with
chemicals used by industry in their
community."

"Shielding information from the
public domain creates obstacles to
scientists seeking to discover the
true effect nf exposures to toxics
and to regulators like myself seek-
ing to develop comprehensive re-
gulatory and enforcement strate-
gies,” Jorling said.

Xerox officials suggested to
Moynihan that The Post's article
had mischaracterized the secrecy
order. They said it applied only to
the terms of the settlement and did
not restrict family members from
disclosing information.
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observes "more and more" plaintiffs' law-
yers refusing to acquiesce In protective- or-
ders and Irylpg-fo overturn established
ones. "W heryfhcrehce disputes,” he adds,
"I now tendr.o refusOtrolecllvp orders.”

Concern aV -i lhe IsjiVpallilso sprral
lo Congress. IWioieTHtetpiuse Energy
and Commerce Committee JRProved an
amrmimrnl lo pending products liability
legislation that would rncouragr Vdgrs lo
permit dlsclaaure of product h.-ii.itds lu
government agencies and claimants In
lawsuits.

To be sure, protective ordcn/nren’'l In
any danger of disappearing sooil Deleuso

wyersstressthat under tedrr.illXndHale

itthon diyevfTy. a etmtpanyVfuldn |
hareRrK frender Its competitive nig
coal of defending liability suits.

Judges gram protective orders not <Vily
In liability suits, but also InronimercDIIII-
Igalkrtt over such mailers ru antltrust/md
IntrlkUuat property. M m att/illier
Jypet of confidentiality lyrfirmnenli-rj
peclally secrecy pacts Arreirio by plalir
‘tills as a condition ol/out-nf eourl selile-
ment-remain commol. If comroverslal.

The change Is lhaiyplalnllID' lawyers
ara getting more savmnbtail lhe advan-
tagrs of trading inirrnaVcorporale dnrii/
menD. says Francis Il.irrVr., lBIrmInJ
kirn. AD.. pUInlllls' aHornQn»ho trcrpfly
compleled a book mpr«rcll*e<w rrfiMr.
Hare links this development with lhe re-
cenl emergence of numerous pDIMIIIS'
elraringhobses, ohkh provide allorneys

wtih a means to compart trtal ladles and.

rrWnwr eo.purportedly dangerous prod-
uct).

This kind Ofteamwork Irks drfense liw-
yen. who say It encourages lirrsponiibk
suits. The danger. M )i Edward Madeira, a
tnrporsle drirwar attorney ntth the
detpWa law Om- Peygwr. [Umihcn A

Ifheetl. is that | sWgV. MgMy puMvlrrd

a particular product” before all of the
(ads have been examined In court.

= 1tUi a number of courts have endorsed
ihe philtiilft exchanges. Setting aside a
protective order lasi yrar. Ihe Texas Su-
preme Court saki thit aIIowrnr% shared
discovery Is lar nvirr ellldenl than Ihe

mpelltints system now cmploytd.” The
court added Inal plaintiffs’ coo eratron
"makeisi discovery more, truthful" be-

cause cotnpiiilrs ' subgect loa number of
sulls concerning the same subject mailer
are furred lu e eunslsiml ntherr re-
sponses by Ihe knowledge that helr oppo-
nents ran cntiifiafe those responses.
also looking more skeﬁtr
cally At inamjNcturrrr* conirr.llon Thal -
valuable trade” MrrrU are frequently m
risk In liability 9
A U.S district/judge In Wichita. Kan.,
recently waterry down an earlier order
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yeth Lahoratories, t_Qvision of Ameri-
can Home Products Corp. In that ease,
, Which Is pendInr on abpeal eth lost a
Stt million Jury verdict to the parents of s
girl who sujrertd brain damage alleg edlhr
, Caused by. her taking a whooprng cou

vaccrne [he company formerly produce

Granting the IbarenD requiest to allow
dissemination ol Ihe documents, Judge
Patrick Kelly noted that "Hie lirfall rec-
ord does confain much, even within
Wyeth's own flits, which I3 adverse to ID
position here, and'1D desire lo hold IHDev-
idence forever Ircret Is undrrslandable.”
Bui_he emphasised- Iha| iradc seerecD
wergnHIm enled especraII since Wyelb
no Ion er akes e’ Vaceine,

e parenD* lawyer, Ted Warshalsky,
says Ihe protectivé order would have
-sealed records. Including some used during
the trial, which should be available to con-
sumers. He contends that some of Ihe rec-
ords Indicate tbal, based on research
Wyeth did In the 11705, 1T could have re-
duced risks associated with the vaccine or
produced a different, lifer drug.

The comPany denlea Ihe” charge.
Wyelh'a lead lawyer, Albert Knopp, Insists
that the com, anY has In the past brovrded

laintiffs wrth al reIevant"safer nforma
jon about the vaccine. "The“ldea that
here Is some deep, dark secret In Ihe

yeth documents, some smoking qun
thats arbage.” he says. Moreheirinp on
lhe d pute documents are scheduled for
next month.

Blc's Baltics

Asimilar confrontatron Js taking |:grlar:e
In Philadelphia, where Die Corp.
r[]aged In protective order battles reIated to
awsulU charging that delecD In the com-
pany's disposable lighters can cause dan-
gerous fires.

In 00e pending suit, brought on behalf
of Ihe estate of a woman whodltd.In a (Ire
allegealy caused by 1 defective Die lighter.
mUS. district Judge rejected the ‘com-
pany's claims that years of praprietary re
seaich on lighter” d esrr_r_I mrqht be re
vealed. Concluding that Hie failed to pro
vide specific evidence that It would sytler
“any significant harm 1o lu: competitive
and” Bnanelal position.” Judge E. Mag
Troutman ordered documentS on ufrly
tests and prior accident complaints dis-
closed wrthout restrrctrons The company
hu a[r))rﬁreae he ul |n?
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observes "more and more" plaintiffs* law-
yen refusing lo acquiesce In protective or-
den and Irylos-to overturn establjshed
ones." WherwiereVe disputes." headds.
"1 now lendfio refus“wotecllve orden."

Concemn iftjout Ihe IsslkhartIsospread
lo Congress. IWun®-eWHJouse Knergy
and Commerce Committee\mroved an
amendment to pending produfullnblilly
legislation that would encourage Yidgrs In
permit disclosure ol product h.-fards lu
government agencies and clalijanl» In
lawsuits.

To be sure, protective orderr/nren’l In
any danger of disappearing soul Defense

wyers stress Ihal under ferieralxml stnir
rthgson diwuwrT. 3 pJil|uiiy*s*vhinT
havrTwtnTrndcr lls competitive «j
coil ol defending liability suits.

Judgrs grant proircilvc ordrrs nottldy
In liability suits, but also Ineommerrlallilt
Igatlon over such mnltrn ns anllinist/md
Intellectual property. MorcovcLxiher
%/pes ol eonlidrntinllly ncediigrmrmis-es-

ocially secrecy pacts wrecd-lo by plalu:
tiffs SI @ condition offoot-of courl srtllr-
ment-rematn control, if controversial.

The change Is 1. .plarntrffs lawyers
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ments, says Francis llartVr.. aliirmin 1
ham. Ala., ptalnllifi' allorn\who rrxnyfy
coinplricJ nbook on prnlccllvrftrTtrrS'Mr.
Harr links Ihls devrlopmenl with Ilir re-
cent emergence ol numerous pininllifs'
clearinghouses, which provide utiorurys
with n means lo compare trial ladles nnil
evidence on. purportedly dangerous prod-
uct}.

This kind of Iramwurk Irks defense law-
yen. who sny Il encourages Irrrjjxmslblr
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delph.a law flrnj- I’'epper. Hamilton A
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fncla Juivr been examined In court.
, - Uul @ number of courts have endorsed
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protective order Iss|"year, Ihe Trias Su-
preme Cubrt said that ' aIIowmti shared
discovery Is far mnrr efficient than Ihe
rrpelllluts system now employed.” The
cnuri milled” Ihal plalnillls® cooperation
“niakem discovery more, truthful™ te-
rnbse companies "subject io a. number of
mils nmrrrning the tame sublject mailer
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spxmsrs hy The knowledge Ihal Ihelr npoo-
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valuable, trade erets arr (rrqurnlly nl
risk In liability r-Virl,
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lawyers Launch Fight Against Court Secrecy""”

WillChallenge Judge's Order in Oregon ATVSuit

[Project Access'

Dy rvnjimIn Weber

A Washingtqn legil orgirUratlon
m i hunched i nafionwide effort
JiBed Troject Ac«u* to combit
Die growing trend towird secrecy In
fourtu o
»The rqup of 650 plaintiff lawyers
M il k VNbegin to hie court pipers
(round the Co,untrY opposm? judictil
scdeti thit ihieid tome Pre_ rial pro-
co&Hngt from the public_ind_ pre-
clude "access to Information ibout
Jangmxis product!, environmental
katarda ind other mitten of public
significance.”. .
+ Executive director Arthur H. Bry-
antuid hb qrou ,ailed Trill Law-
fen for Public Juitlce, ilreidy has
Eomaded 1 federal magistrate in
oston 1o denY, an induitry reo‘u,est
lor cenfidenUality in a cite Invalving
paint manufacturers.
* The gr_ouF also hu challenged a
confidentiality order In in Ofegon
*UK alleging Injuria_causei hy’in
iKcrata vehicle (ATV).
* *Compania ire reputedly assert-
ing that their product! are tafe ind
that the lawtuiti a%alnst them are
trircloua,* Bryant uld. *Aa long u_
they are successful in keeping thmP|
secret there b no wty for the public
to know whether they're telling tho
troth cr lying* _
+ The actioa by the trial lawyer*
'%roup, and i Rronounc,ement earlier
thh'year by the Association cf Trial
Lawgers of America condemning
court lecrtcy, b ﬁart of a burgeon-
Ing debate over how much access
the public should have to documents
proguced by defendants in civil bw-
Suits.
1 Defendant! usuaIIY leek broad
confidentiality orden to prevent the
diueminalion of trade secrets. Plain*
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tiffs* attorneys often agree in order
lo expedite settiements.

Bryant said Trial Lawyer* for
Public Justice will try to educate
lawyers and Audge* on’the notifica-
tions of such agreements, such as
keeping from the Pubhc 0r_govern-
ment regulator* Information that
could prove damaging or embarrass-
ing to a company or"pretent future
InjUries. _

*From my perspective, the reason
theee companies ant everything to
be kept aecret b that they know that
information b power, and that with-
out Information the public b power-
leu toact*Bryantaaid.

A defense lawyer* 1group criticised
the campaign ag{ams court secrecK
and uid it hu its own pitfalls, suc

Jama C.

as creating additional fItIgithoat? |

snd delays. Moreover, courts »
ready have a method of regubtin
secrécy; the defense kwyeri uld,

since Judges are supposed To weigh ;

the [uua Involved. N

‘Judgu ire capable of deciding
how to"balance those factors In the
hat Interests of all the parties, and
the bat interests of the public,* uld
Rlnaman, mFlorida attor-
P_ey who heads Lawyers for Civil Jus-
ICe.

Boston Uwyer Richard P. Camp-
bell, who haa written widely on tho,
need to maintain the current rules,
on confidcntUlity, uld defendants
are entitled to some measure of pri-
vacy in mmsystem where ‘anybody
can”bring a’ lawsuit over anjthing
with Impunity*

minb B <"

ARTHUR IL BRYANT
,,»-*TaforaiUoa lapower*

m

S

JeffersonV"Bank

wi LM PlLRE & Npninrss s, |rﬂ/i-|it||t > Villi Tum mim titmv

#aa M.x.aiiipL ...

Certificates Of Deposit
8.50% Rate 8.84% Yield

Wyield fied rate of 8 3/ofar six norits.
rumr_ncemsltqﬁf]%w).
*.DJ.Cinsured 1o $100,000.

n«fi tUinX Sdash wMwr nxicf. fetManlul pnullr ht arif wrhdbmjL

Meet One of Our Pro-Business Professionals
RBtBHUtr!TUL(OIg/Q(rITU rms OAwWYV  eAcaVvwaW

Kwybnl onj VIrfnitlk «»* cs\Witweeke"Woni-Ufti tik ftrm

BmSSrtaltn*oMUvunMwm onirwnl«TIta hw4\V>vy(OMM Im
kxhUn*iSsC vrrailX n CoMUqtstid IN.loo* ConaMUt. N ( Lan*

UolImJIn(ViKtCmSrV CowMrl* vwrrU vs«\k Iw U r.oTtfw

P\/}Igﬁ)? t%%bm mi Iﬂ(c(iﬁsvm/it\/\ltkvquc mnut

0aiixuaioo

TeffersonBank
atiocLLs ML Hiuru

andTkum Cowiany

Don jto ejij

AS.4

MU

lje}>~<fttwk Ik CsM.MI>»na. 4IMOualMIVL Ual U MDIOm

ntH M H



AGAINST CM'l. ktI new Thu
ruk mr ng rofective ord
ﬂfg ok cln.| Sept

B
s e
chﬁg%rrﬁr?n ﬁ}%aj-l TIE] r!g %rn \}Yunrrrl%lgﬂ
ie Ia rrntrm the_aral
wrr PVI!niIIIH i TCCUS& e
it

Eng ot

it da Iscovery plurr

uc Inloimjul n [ltuuld be bM dprotrdr
astr e arrrrtl. CM arques Mareover
rmaterra n&rn I waled because
r

ﬂr e/”irrgnm m ot ‘court recent*"

Ut Brent Car nter aHou ton attor-
ne?/ the H1a ntﬂ? ta rrerfocume t*
ai riactly the kind t (553 are dr-
| ned to cover court recoH coqcern

ﬁﬁ”ﬁtp%% e g P

hgarrn onCMs re ueit It scheduled

rto [y aie coyrt In Oeaumon
exa*, Ite? e ol th e Irst trItI] Qrocee

Ina*o"r% krﬁotﬁn* Poreprrotgcr%?\% [)ur(?e tolge
In"publl

t(KING " no mokrn sign al
Phr?UTr Mon{ tho smrsse g

I Morrl* nt crgarette nunuli
Irrrtn unrt In Rri(rp won
missal ot a suit rrée y an anil smokrng
activist

com%;an"\(ho e the’tign potted I Ih

rrow onl
the rrg‘nra roupto evrae mo n
K}lr e suit g
orthItnot ncomérl anc tr h |r |rr|a

ew |ndoorsmokin reguire
nNo mo&rngmsrgn in pungc areas such

| Silver
Katies

only b 7Beach
:United Q&ﬁ'r:i(ile'a‘él Tendfr

A*L lav(WASHi T Unr fia TW
MM Pmmma/rﬂa/rpat >—e MU*%\A

| srr\é%lgav\r&

Vn*AM»urC»J /ft}

800-835-0008 W
sntsuksutrkvlrﬁ\r/{

VI TalMAMMillialkii

W m

Tiir wvallm m  journal monday/ novbmbi

at ta hIe{ linn, Lhe law provides (ora US

rulf t]ygrla a—ﬁea ngTa%% ﬂ& F” Sﬂﬁ.’é{)

Coun

'r“'r%eriﬁépr gl

Pl
rf)r|n fmgel

ernment nge-m
t| I several

‘l;éll hmerlqoarc%?nsgrrrﬁ arhepfaw uIrJJ tﬁre
ﬂll%/{]orw giendr Iherl the suit It a
IKi ﬁtunt and that the law It uncon-
stitutionially vague.
N S tr re ort
Fbms Yo n\kjr\r?r aR/l%ekra were s@r
Irned tor |IK the aI [a
?rat Ac or rn re ars d[ q
rra elr arlt
rrs n rewae vgé Inal actr
réwerr U rnde ra |ce
o R
practrc ﬁre éle

NHo Gri/tin co. Inb. Id lo (Al arilem

O FA LL U S

FLY IN G TO

O UR BU SIN

W A SV O TED

2 Y EA R S IN

Tive rwJen of flwmoi Trmrla
fntenutkxsai nugarinc ralest TWA*
Business Class H-nkc the hex ofall
S, c.micrs (I)mg in Europe, Better
ilun Amctkan'. UnitedarJ Tan Am,

F.w rescsvstkwu. call >sur iravgl agmi,

neTWAas 1-8C0-892-4141.

IR Got

95 Brawell ovollobls-woch will
on esquint*, dBlalltd dsilgn’
Fniwy*!

Quder atl Slartinn UK Qo*-
CharmotPtnO nl - til  ||H
or 6ar\|/sr ﬁokTac *00  *1J0
Giggveame g5 ¢ g

Bom*ih Ui sftilata* aa Kno*
UW WX0»Qrjn**|
Sconocu NVIOJBJ
1-B00-B28-B&A)

.A IR LIN ES
EU RO PE
ESS CLA SS

THEZBEST .

A RO W

m WWA*r+BUGSM SS CLASS.
WEDID IT FIRST.WE DO IT BETTER.



nt,uT rial for A sbestos Cases

)Cvnhhf‘el udg o dn"elor oq

Mrs Cra owna
103 Su reme Court de0|5|on re-

rat amen dment VI

ch | tervened In

”%Wst’apﬁrﬁo rrconsl%stsro[lt

Chanimous decison A VAN g2 Kamp an

h Clty Attorney John R. Cal-

rVIew Ias week Judg
KC ItUV DI aIe

o Iwasa areo un

ng "ns at OI Com ames * US. Dtuntt Judge Robert M

tapl t|II deride uhether Judge

r I |ntI mpa-
il aga ety pa Tt LAWYIItwere

irm Jo st t GFOWII
artners |p and wer

Iaw en break away
rnt evenC|ent5|

fgund tﬁg wee/ |a e

- Pl
char P Myers. Aso

out Dut ut t
CIICUI Court ofA C

lemnrs attorn
uallfy the Judge Ihal

Robert B. Paul workedu uyrrtAlea tr
Jase D Sheln P aw Parn %)eua-
e
Fgm*wl uj remelveh Ff Ihe yeet rom th«
gc urqII\IS na*th ee deude
L e
Il?& Eta nar ntil truck lo new offices
illln % clllents and ur ed hen
S t%II% Igs noeu I%t eopnemn
- Jea(?/i raﬁtam? %afn, ImrnedﬁiltlIp
Fer h? files re umedft
IWyera rom further co act WI Ig
en}eemvulrosrltJ ijent {éﬂ 8 eWotn
%ct ordered rac ofIhe

ﬁe? Ol
i il I

EI’O imatel
ree aw en. and n urn rom

i t8 II’zIr iy
L

j(f 0 com

(/)

ents.

cesg easone Aha‘ tlIJtre (rjel ﬁttrlroen arr(t
ners E ?% Iﬁg |en ost rd
gew e udge rrs-

SO”FQ nv nan
reemembe El p aneI re-

%%Cnt uctln%iétlheotg Yes ron trI
Irrtrrrnc I gttaaccéea gaﬁ]a
’ Pﬁ 9 h|a axgyt Jud erEmt
n- Who repr three a en Int
Epea eru n ralses damental
estions al out aclie

ﬂaw fr an to oa\arlt%e SSBSa
- court Io recéjn t?er (he decision.

allaratf Thomoi F.

Johnson dttUutd commént.

'VOuC rel Cnc aled
byacourto un T new on

Iakese?ec o W”% rlltes clf)ru!rtzé1 fr?)n

sealing reB?r St af contain Informailon
ehout'® I]c iurd, The eﬁlslatlont
first compre enswe[wo %/%e

r|| m wu VI orous o cose auto-

|e manu actu armace tl-
cas C anles W art re uent

get? O sosoUCt e Itf LawEegoof

o0
ikt 1{
K

Now.
urere ave r]crfe Insiste
al ctyrt ecor S an orrE a|r
pro uctf WIt U gattoo 3 elPtaecre
S pan of se
Secr rs ||f|t néorfe arffitull
rlaa
rrlutl mel awye
d(«(AItartl—
cle. .

PacifiCorp Calls Halt
For Now to BuyrBack
Of Stock for Merger

OraW uilnrninw au SwTS vi{'»
pemLAND. O rt.-ratlifiCarp uU K
temporarily ttcrged open market par
chain of latock b order I* allow aquirt
period fee aeltkg an recharge ratio re-
lated lo (he GM m ittl* Nock and caak
acqrtHHooef hank Meal Trkcacneoalca
Ueoi Pe
PuinOorp. u electric snd uleghane
acuity. bat been bwjVg lu Mock lo acre-
rnaU tt lhe aboutilk miltka Hurts R rtf
need U cwnem frkn lo ccmg*ele ke
(Sank WeM pwnhaar.
I>cer-.praittradief Frkfay M lh* Itew
YaattaockBMkange. raciflG arpckaatdsl
B IN . anchanged.
Al reported. rodOCwp aaiwemesflo
buy (he La Creme, mis baaed Mepbana
rampawy rtM I«# ml to rev N fd IW

5 anges rrcommrr g

_o.—o-

utt|n eno mone etnu to
areo gs ion In alms u% b
stelnul osttetrusta% sIo
worth

%nd the I|m|ted ccefs Ito runds | cnes out

Eét
comment.00 drui
[s. Previously, tnut off UI ld
tatasnorta‘gy WU ex ecte Inwﬂleear

IheyI vw‘otdad IE

ChangesinT rustf

Funding Called Inadeoiate,
Adninistration Unfair;
Suit Ban May Be Lifted

Ry \Want

iu

Su/ISrrwuu wWuiSum livuu
PY)”I Corp. wuord]ered lo.relum to

Irdrral bankrop c court ocon3|der mak-

n mao ane teunlgqantdoer
tno etru * company Tormed

miot

njm fa-
%”tj% aﬁh%”unaﬁtg bﬁ%kgitytw%

ﬁ mplications “for usanso? Man
e tgstos personal njury " claimants

FederIJudeJackD eln teI and

I\|ew Yo tut Justlﬁe TIe trt%ma

II

ﬁOkItO enéhe ou
*acou order revent| rtgr vélle]

oS %S‘II e ete war
eta Erﬁ] tucﬁ asf un cayse #m?g%t\%t)t
?1 estlmate Ih the Tnhal win

Falms nhtonto é)ay penﬂtn and utt[)

There * nowi h ompan

claims

or s more workable and compasslonue

ayl tem.”’
Tem porary Cover

Ihe Jtadgri told Ihe be tw ote
rtrl Ktcove the frust'a t ort IP%

?FmﬁnyngdrﬂJnlge Ine Lrvst

Trust and co Eo X j daIs woullgt

ears of t*t trust Manvt |e

akin fe ular payments o In* treat In

ugus
% (1%95 directed Ihe comﬁ( PI and
etrust eet w t FX
ourt udge urtn nnd. whoarcr r
Man*]_ll {II rrernM iattoa.
K/]FhefJ rmatlo Ihe Irest (hat tas—
anrtl toemerge Irons bankruptcy-
eWtIutrIn dJustllgeE) dmu

|»t ecom any.Ore wrr
ort ater %*Lan and

report a response
Th# Dearer company, which w u hokd-
Ing Its annual meeting u the Jwdges ksaurd
lhelr order, tried to pwt UN best fare bo
LV m atter, focusing on WOcatkoM lhal the

tadgea a m i refer to hit the fcjwactk*

M iring aulta against the ccmpoaty J
Manvtile S U ttm tfll

"We are pkased ihst ih* Jwigrs agreel
lhal ire moat Importanl ekrorw!| *f the
pUa kalb# prorttk* wkkk prevewU M i

again* Ihe company and fire d ! afl srttkt-

rrwau to ihr liresiL" MurtO* uld to t
ittemeoL KurtU* Hid lh* N>acDeaa.

wMrk w u portof (hr bukrepocy rtcrgv

*Halloa pha thews |h* trmptow to |r*

eto* muhswdi »si< hshareaaum. If*

rtwdtog U« Iresc W tkt hasto M% If M
CO”pUy S common Hock and arewUaOy .
caatdM dN *. *roi

"W U tgUaal Kanvttta wwnM W toas .

UtAy redact No vato* ad the ire* a an-

- lhr com any u It DCflriah HSd J

ti) N ratm t tattgr»l

In M r mtrr. |l



Keeping Court Records

I N

T exas Suprem e

Lloyd Doggett

W Wi

al or a regulatory’

orentersthe

W w balls of Congress or

astate legislature, it is no longer purely

private. The public finances these insti-

tutions and thus hes an interest inwhat
is occurring in them.

The same can be said svith regard to
the public's interest in decisions mede
in the third branch of government—the
judiciary. Although a particular dispute
ey be essentially g:vateg,c#dlual deci-
%l&)ns often have far-reaching public-

iCy Consequences.

In 1987, the IXilLuMom-
ify M published a scries of snides'
about scalingcivil coun records in Dal-
les County. 1u investigation disclosed
that since 1980, scalingorden had been
entered in over 200 non-chilo-rclated
casss. Ineach instance, tnal judges had

@ﬁefﬂm ]talf[m tﬁﬁ%@ﬁ%}%
AT

S

C ourthA

the O pen

d o p ts N

scaled court records without any prior
natice to the public to allowits interest
to be considered.

Judges had scaled the records without
hearings and without arwsm/\ln %
Searecy’ Wes proper. Many overly
orden dosed ertire files rather than only
those pans that could J|u$t|_ﬁabl have
been scaled. Orden exp alnlrg le rea-
sons for scaling had often also been
scaled records had apparently
been dosed In perpetuity because the
ordmﬁajﬁn %xratlon time. Since
the NP AM survey did not
analyze protective orden restricting ac-
ess to unfiled discovery in otherwise
unsealed files, it represents only a sl
se%rzent of soeny’ directives.

ring 1988, the nationwide inplica-
tions ofsuch secrecy for the public were
explored in incisive scnes of artidcs in
the Wuhityton Ihriand Monday.*

Need for Action

There isno reason to believe that the
Dalles County s Unigue or
even suistantially different from liiat in
other pans of rc state. Thit situation
dearly indicated the need foracompre-
hersive. uniformrule govering the seal-
ing of avil coun recorck.

TRIAL JUUf 1990

ew R u le

Last year, legislation red by
Fepreaentativee%rlando da of Sn
Antonio wes enacted to mandate the
Texes Suprerme Court to adopt guide-
lines for judicial use in determini
whether awil records should be scaled.

The coun submit; 1the issle to a
subcommittee of its sending rules ad-

visory committee. Public | uings were
m%)éehe_tmm the aoMi-
committee, and the supreme court
f. Partici indudcd diverse r

resentatives fromthe bar aswell as pu

lic interest and citizen groups. After
considerable debate, the advisory com+
mittee nude a recommendation that

wes then revised substanually by the su-
preme court.
As firdlly approved, Tees Rule of

Gvil Pracedure 76ais, therefore, a prod-
uct of ebate and omise. It was
adopted by the narrowest possible rmar-
E;%ar vote—-after the court was
rbarded with communications sug-
gesting that greater apenness would pro-
duce the most dire economic conse-
The Product Libility Advisory
ncil, the Texas Association of De-
ferse Counsel, and the Arerican Tort
Reform Association appear to have tak-
en a lead in this opposition.



Rule 76a begins by affirming the dear
presumption that &l avil court records
arc open to the public. It is up to the
person Who wants to seal records to
shoulder the burden of proof in every
esse, Whether in the originel request for
scalingor inany later attempt to mocify
or vacate a scaling order. This burden
Isnot that ofshowing only *“good case™
Rather, it is to showa% 1C, Seriovs,
and substantial interest. The judge must
find that this interest outweighs any
%ajobable adverse dfTadt on the public

th and safety.

In the rare eases where records should
be sealed, the court must first satisfy cer-
tain substantiveand Rgocnedjral due pro-
cess requirements. Nor can the court
o0 R, orayah (001 e T G
ing itself. t of the rule
fines the standard by which trial courts
must be guided in considering scaling
requests.

The rm\/ant_al\/\g?/s hes the burden of
proof to establish all of the following by
a preponderance of the evidence:

(a) a specific, ser

interest which dearly

ious and substantial
outweighs:
(1) this presu

mption ofopenness;

(2) any probable advene eficct
that scaling will have upon general

public health or safety;

(b) no less

cords wall adequately and ef-

restrictive means that
sealing re
fectively protect the specific interest

sserted.*

isthus called on to bal-
ance the of the public with the
asserted interest of the _[part)' seeking se-
crecy. In this regard, Texes hes taken a
different approach from some feckral
courts that do not viewthe public inter-
% as zt;\n appropriate faagr to consider
entering a Secrecy orcky.

The rule docs not ensure that the
public health and safety will always sur-
mount the private interest. There may
be circunmstances where die public inter-
est is minimal and the private interest
|sgéeeat. The rule further callson jucoes
tk?et s(tjregut no sml@orderéle?a\lcl)\lfag

order but to
iscovered and to ﬁctlhe g;g res)t/riaive
means of sealing.

The newrule ts not an absolute guar-
antee of openness, but it isaguarantee
that for the first tune a true balancing
of interests Ml occur acoording to spect-
fied sundaids.

The trdl j

Defining Court Records
The definition of "'coun records” in
paragraph (2) includes “al documents

of any nature” filed in any awvil court.
Exceptions arc made for (1) “documents
meed with a cogrtbinta_carrer_ a, scil_ely for
purpose of obtaining a ruling on

the discoverahility of such docurments”;
(2) documents in adoption, mental
health, and other eases ““to which ac-
cess isotherwise restricted by law” ; and
éBe) documents filed in eases arising un-
r the Tees famly code. Also, the
term *“court records” Isexpanded to in-
cluce settlement agreerrents not filed of

record, which seek to circumvent the
rule by including provisions restricting
“disclosure of information concerni

metters that have a probable acverse ef-
fect upon the al public health or
safety or the administration of govern-
ment or the operation of government.”

The most controversial provision wes
the inclusion within the term “court
records" of docurments obtained during
pre-trial dis . A court record IS
more than just what hes a file stamp on
it from the local district clerk. All such
discover)’ that s filed of record is, of
course, accorded the sarme status asany
other filed document.

Since interrogatory answers must now
be filed under the newly amended Rule
168, the)’ arc always considered court
records for the purposes of the rule.
Unfded discovery ““concerning metters
that have a probable adverse ctfoct up-
on the general public health or safety
or the administration of public office
or the operation of government” are
also included. There isan exception for
discovery in casssongjiully initiated for
trace-secret infringement or other simi-
lar ac'glor?ts to protect ““intangible prop-
erty rights.”

s Rile of G\il Procecure 1660i5)(C)
continues to authorize die entry’of pro-
tective orders to seal or otherwise limit
disclosure of the results of discovery.*
Any such order applicable to “court
records" as defined in Rule 76a must,
however, now be mede in accordance

TRIAL JULY 1990

with the procedures of that rule.* Even
when the need for protection for pub-
lic disclosure is established, the infor-
metion will still ke available to lanyers

'@ﬁhﬁi‘ I%Tﬁ litigation pursuart to

Notice and Hearing
The natice and hearing provisions in

gaﬁradﬁ (3) and (4) provide proce-
safequards to ensure that die pub-
lic docs not lose its right of aooess to
ociurt records. Most |erorTant0d_Iy, the
rule guarantees to persons not odicrwisc
a party toa lawsuit an absolute right to
A GO s
ingofn st
file gmywritten rr]fq\oriorrl}:J obtain a hear-
ingon the motion, and post natice of
the requested scaling where notices for
county meetings must be placed. The
rile manaites a notice including a spe-
afic description of both the nature of
glee[niseandthe records sought to be

The notice must be posted at lesst 14
chys before the hearing on the motion
to sedl. A werified oo]py of the posted
notice must also be forwerded to the
dlerk of the Texas Supreme Court so
that both the capitol press and public
interest roups()lsll%qse[;cléI é?al Austl_?h will be
anareof me pr ing. This pro-
cedure will also provide a data bese on
the extent of secrecy requests through-
out the State. _

A hearing on the motion nmust be
held in apen court, at which rime non-
parties pérr%er_\p/%rl\_e for tlt‘lﬁe Isltglted

rpose of participating on [

ﬁsie The court may conduct an Il

€1 inspection of records &s ]
F—’Sd%o proqgldures utilized forn&l-
risdlictional special appearances under
Texes Rule ot Gvil Procedure 120y, it
the hearing the court may consider evi-
dence including affickvits served at lesst
seven days in advance to enable an op-
ponent to issue subpoenas or conduct
dsoovary’. Affidavits may be used by
both those supporting and opposing
records closure.

Temporary Scaling Orders

: (5) provices for terrporary
scaling orders when a.speaific interest of
the party seeking scaling il suffer im-
o wih e e v

liance wi iceand lieanng
provisions can be lished. Any
temporary scaling order obtained nust
set the time for the public hearing and
recuire the movant to post notice and

63




comply with the hearing provisions. A
party, including an intervener, may sek
a prompt disso lf;;lm or né)ergificatlm of
termporary scaling order.
ar% he valid, ascalingorder must con-
form to the requirements of
6 ). The order must include the spedific
indings of fact and conclusions of law
o g (oAU
orthin . Toavoid unjusti-
fied “blanket” orcers, each trial court
decision must reference the pans of the
court records to be sealed and the length
of time for which scaling is to oocur.
Such cecisions should be incorporated
In separate orders rather than as part of
a judgment.

Continuing Jurisdiction

Paragraph (7) affinrs the trial conn’s  judges

power to enforce, alter, or vecate its seal-
mgé orders. It funher recognizes the
public’sright to intervene before or after
a judgment in connection with such
Orders™

This procedure assures that scaling
orders will not exist in perpetuity with-
out the possibility of intervention at
some future date Wwhen the justification
for scaling may no longer be valid. Only
those who had actual notice ofthe orig-

inal hearing regaraiing records closure arc
requiired to denonstrate a neterial change
of circurmstances in order to reopen the
scaling issLe.

peragraph  Appeal Rights

‘Gven the importance of appellate re-
view of trial court scaling orers, para-
%réam (8 ) provides that such rulings shell

considered firal, appealable judg-
ments. In addition to the usual authori-
ty to reverse the trial court, appellate
courts arc specifically empowered to
abate an appeal Where necessary to guar-
antee strict compliance with the natice
and hearing provisions o to require the
trial court to make the specific findings
mandated by the rule. _

Opponents of the rule urged that trial
' be accorded meximum discre-
tion. The rule recognizes that it is con-
siderabl  more difficult for an appellate
court to :Xoraisc genuine review when
the only issLe presented concerms wheth-
er the trial court abused its discretion
on good cause. With dearer standards,
it is hoped that the trial court will be
provided guidance to exercise its discre-
tion in a proper manner, while, at the
sae time, appellate courts will for the
fust time have a meaningful standard by

1990 - ATLA
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e ro-
Spective except for eases that V\iIFbe
pending on September 1,1990. Court
records in those eases after
that date arc subject to the rule's provi-
sions even ifthey arc covered by a prior
scaling or protective order. Moreower,
any motions in a pending esse to alter
ascalingorder that has been issued be-
fore Sef)terrber larc governed by the
new rule.

Implementation

Texes is the first state to adopt such
aconyrehensive rule designed to ensure
greater openness in judicial processes.
Undoubtedly the implementation of
the rule will involve somre difficulties
and will ultinetely require further re-
finement of its provisions.

Rule 76ar an initial attermpt
by the Texes Court to balance
the limited interests of litigants in secre-
o/ with the broad public pdlicy’ favoring

aswell as the important oojec-

tive that the gereral public health and

safety not be adversely affected by clo-

sure in “private” litigation. Texes hes
)|
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da [ LONY,Uduring that
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Court Sccrecy Often Puts Public at Risk

m USA * 1UD

191» «1990 USA IDDAY
t_lt »/ G,y 1

ISi mcreasmgsecrecy in the courts .

A v hink it s, 1 don't
Carrigan; 1 think it has. 1 don
thin aP%%Ilc courts ought to Ik caus-

In
g—low arc people bein banned7
* Carrigan: In product ligbili
for instance. The law provi that
ifa product is dangerously defective,
the user who is injured by it hes a
right to dareges for whetever they\e
acontraoeptlve that transmitted bac-
teria into the woman’s pelvic area
and caused infections that caused
septlc abortions, and al kinds of oth-
corrpllcatlons
What happens in eases like that?
CGamigart Let’ssaysomeore isbumed
inan automobile ges tank explosion
eese, and ahead and sues and
finds out all the defects that caused
that. Then the manufacturer will ask
the judge to enter an order that this
information isn’t going to be dissem:-
inated to any other victim or attor-
who might have aese.  »
other people who mey have
been injured can’t find out and
won’t ste. Why would a judge go
along with that?
* Carmigan: The defendant often says
‘e to the plaintiff’sattomey, "Look, if
you'll agree not to disseminate thls
informetion to ese Il gve
you widiout any hassle what you’re
probably going to be entitled to
"Way but without die expense
Oz?[/ofgomﬂto the court.” Plalntlffs
that veryaopeallng betmse
hey don’t have any
should die Jugﬁe Ila,cadl W|th id
Inis may all be good for the peo-
\ picrod corrpanles involved in the
'suit. But what about the public?
\Who protects the rest of us so we
know about dangerous products?
Carrigan: The judge hesa rule dut
he has to follow: W\ecall it26C. And
that requires that there be some Icil
pound for keeping it secret. But

are swarmed over widit
med in many instances.
Can government agendies that pro-

exanpleisthe DaikonShield,"  t

tiffsattomey not ghe this mfomatlon
toany feckrdl or state regulatory
hat might have to VVIdI

Ihe Aviation Adninistration,
|fthey found adefect inan alrplane
or the Consurer Product SafetyOom
mission, or the Food and Dru%|
ministration if it’sadangerous arug.
Or, for e, dicsc ficart valves
that have been found to be defective *
now. That involves die lives of peo-
ple as well as just their,

Doesn’t the public’s right to be
protected outweigh the rights of
companies and plaintiffs to keep
such th|n S secret?.. o

Cani sthe question: Should
this i orrratlon be made gererally
available so that other peaple become
anarc that certain products are dan-.
e

people woul adif-
ferent kind of birth control method
if that informetion had been macde
public a lot sooner. But because of
protective orders and because the com:

out about its productina

menneY, it didn’t becone public soon;' -

a. Soa lotofwonen gotverybadly

J Does that mean the tide is turn-
agalnst this secr

I\/Iaybelthlnk aintiffs

mgtobeagreemgtot m less

1
trVES>Y

and eu nowbecase they’re bocon- {
1ing more anare. After all, the whole t

JIdea of litigation is to try to find out
(wlut the trudi is. And then you sy,
F\Nell let’s liidc the truth fromev-

erybody else who might have an in-
utcrcst |II ;knowing the truth, and
t meke them start all over again'm
Is secrecy ever justified?

1 protected
ust bringa lawsuit and get the other
tracesecret and meke it public.

)

M

"That’snot fair. Attorncy-dicnt priv- "
‘ilege hes some legitimete value to it,' it

o that e can fed more free to
. disdose totheir attomeysdl the fads. «

—V, i,,
gerous, evenjlfswts are not mede
public? .

hgsmgan Inthe Deikon Shield e,
tl

Jmany yean
own doctors warning diem diat this

roduct had very dangerous side cf-
g(JIIS, but kept on rranufactunng
them because it wes very profi e

What’s the best way to break

this cyde?

Perheps the best IS
us(,;av\‘rrgén you’re doing nght\Ar?gw

And dicre ought to be a prcsunmp-s
tion that informnetion in court is open
; toanybody.whowents toseeit. The,"
%son who wants to keep it private
he burden ofproofto showthat *

* pany didn’t publish what it found " there’s some real; substantial reason:
tlnely’\vmyltwghttobekqd m\,atel'n’ac’st )

E‘

- beennoreor Iessagentlenan’sac
ment betveen die att

company knewfor many, many,' '
from Ictrars from their

\A

injured and lost bebies and so forth, "1 these metters dut hes overl tv
licre’san economic factor, isn’t retheir Ior&rg‘ge impact in an effort «

there? Ifyou don’t accept tliis set- -

tlement you \,ego to goto trial,
tobeeven

WOrse %ﬂu Flaggt VEAr OF SO &g,

there wes also acondltlon frequent- *

ly attachcd-the plainriffs attorney
would agree not only to turn all die.
meterials back, butc thso not to acoept,

more casss of this nst

?trt?é defendant. The pontxe% t?t%etl be-
have now ruled dut it is unethical to

even ask for that. .

TRIAL JULY 1990

ltogeta cheaper resolution of-

thelr own avvswt
Is there any evidence that dan-

gerous products haw come off.the .
market as a result of disclosure? %,

gan: Why don’t we have Dal-
kon Shlelds on die market
Why did wegget ridof those
that were burning up
can enunerate &

tarks
e? You
S &

youwant to. There are thousands of .

them out there. O
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You bethejudge

Becauseeveryone
willbe the
judge ofyours.

When your television conunercials
appear on the air, they will be
judged, you can be certain.
Potential clients will make deci-
sions—in 30 seconds—about your
professionalism. Your competence.
Your ability to represent them.
Alma Productions is the acknowl-
edged leader in quality filmed tele-
vision commercials for personal
injury practices. And wevejust produced 20 new commer-
cials in Hollywood, with a nationally recognized director-
cinematographer team. Theyre priced very competitively,
even with videotaped commercials.

WeVe won national awards for our work. We've also won
enthusiastic endorsements from law firms that have seen
dramatic increases in new clients, as a direct result of
our program.

But don’t take our word for it. Tike our new demonstra-
tion cassette. Andjudge foryourselfwhetheranything else
can even come close.

For a free cassette call: 1-800-999-ALMA

ALMA PRODUCTIONS
1800 Gaylord St. Denver. Colorado 80206
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couit’s review ofasomewhat more nar-

row open records pro* diiral rule.”

<
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l'or acomprtheruive review of protective or-
ders. set F. Hare, J. Gilbert & W. ReMine,
CONFIDENTIALITY ORDERS (1988).

'| his is achange from the general attitude ex-
pressed in Houston Chronicle Pub. Co. v.
Hardy, 678 S.W.2d 495, 499 (Tex. Ct. App.
1984, mandamus overruled), trrt. denied, 470
U S 1052 (1984), that the trial court has ex-
ceedingly broad discretion in denying third
panics “ their tlaimed right to root through a
tremendous pile of undigested documentary
evidence assembled during pretrial discovery
proccedingj.”

734 S.W2d 343 (Tex. 1987).

1 is not necessary for an intervening thin! par-
ry to satisfy a standing requirement by showing
an actual or threatened injury as svasrequired
in Oklahoma Hosp. Assn. v. Oklahoma Pub-
lishing Ca, 748 F2d 1421, 1424 <10th Or.
1984), rm denied, 473 U.S. 905 (1985).
Set Times Herald Priming Co. v. Jones, 730
S.W.2d 648 (Tex. 1987); Espress-News Corp.
v. Stxan, 766 S.W.2d 885 fTex. Ct. App.
1989, mandamus overruled).

369 S.E.2d 755. 757 (Ga. 1988).

Since becoming effective in July 1985, Geor-
gia's Uniform Superior Court Rule 21 has pro-
vided astrong statement ofapublic policy sup-
porting openness. However, it does not appear
to encompass any pre-trial discovery not tded
of record; nor docs it enumerate the more
complete procedural safeguards in Texas Rule
76a. Concern for unreasonable judicial restric-
tions on access to discovery materials obtained
during personal injury litigation resulted in re-
mcdiai legislation last year in Virginia (VA.
CODE ANN. JJ8.01-420.01 (1989)). Rrgsrd-
«ng legislative consideration of (his and similar
proposals in other stales, stt Walsh, Rutty St-
cmy in Crnl Cates Prompts Ityislatne tiuHuh,
Washington Post, Feb. 20,1989. In May, (he
Florida Icgolatute passed a"Sunshine in Liti-
ginon" Act (o prevent judicial concealment
of any "public haiard." SB 278, H.B. 839,
22d FHa. Leg, Gen. Sets. (1990), creating
{69081, Fla. Star. The law was signed June
1, effective July 1.
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Conclusion

As Jlistice Hretnmn slated in liis dissent to Fisher v United Static
"History and principle, not the moclinnicni nppllcallnn of its wording,
have been the life the (Infill) Amendment” ¥t This Note Inis shoan
linw the liistoly and Prlmlples embodied mﬁl Sflgerrlh amendment rrge 1
reexamination of the limitation expressed in when ncourt rapi
defense counsel lo reveal informetion incriminating to tlleaowsed the
history of the tilth amendment reveals tlie delicate balance the Framars
sought to provide between lhe slate nnd the accused. Using
counsel as Witness against the accused upsets that balanceandendangers
the accusatorial system of justice.

The fifth amendment privilege against self-incrimination should e
interpreted to icrpiirc the stale to bear the full bmden of proving guilt
When courts determine new methods of conducting the criminal trid
prooess, lhey must remember that the fifth amendment assures the ac-

absolue wdudilud rigli' lo oorrpel the State to Investigete its oan

rd its AN WITESSES, i{?e cmn fadts, and corminee the
nso/\n FESOLICES., he process the obferm'tjhl%
lo remain SIIert, in dTo:t crellenging the Sale d

e\,ery poirt tor owe ill"y

Ms 4JS tI S yo1, 417 (1n76) (llrcnnan, J , |t|sscnl|ef?
M'l. Williams v. I'loiiila, J99 U.S. 78, 1]2<I07r>) (IMfjsk. 1. tiMtcunii'ft in p”U >nl >»

srnling in JiaU)

* #m



Article.

Protecting ihe Confidcnlialily of
Sclllcnicnl Negotiations

by
WAYNI! 1), HEAVIL*

The wise lavwyer lakes care to understand the scope of the protection
the law afTarcs to statements made nnd acts done In connection willi
settlement negotiations. 'l his Article, which focuses on settlement nego-
tiations in federal courts, begins by exploring the scope of Federal Rule
of Evidence 408.1 | describe how far this rule's promise of confidentiality
extenas nnd the circunstance™- under which it would permit communica-
tiqgls nadc during settlement negotiations to be admitted into evidence al
tnal.

Second, this Article discusses other possible sources of protection
agpinst admissibility, especially Federal Rule of Evidence 403)and stat-

~» United S#)'-, ivi. aistrate, Northern District of California, 1LA. 1966, Stanford Uni-
versity; M A 1167, Il 1). 1175 Harvard University; J.D. 1975, University of California. lloall
1011 School of Law.

Very useful discussions of the problem of confidentiality of settlement comtmiiiiralitim
t«n he found in Circen, A Heretical Virwnfthe Mediation mrinlee. 101lto St. J. on Dist't'It:
Risen lition | (19X6). Daucr, "Confidentiality in ADR." a chapter in a forthcoming book by
the Center for Public Resources entitled Containing I.egal Costs; ADR Strateﬁles for Corpo-
rations, Law Firms, and Government. | am especially indebted In the work by Professor
Green, which brought lo my attention for the first lime several important eases and concerns.

. Federal Rule of Evidence 408 provides; . .

Evidence of (1) furnishing or offering or promlsmg lo furnish, or (J) accepling or

olTciiug or promising in accept, a valuable consideration in comiJ_rqm|smg or a-

;emplmg In compromise a claim which was disputed as to either validity or amount,

is not admissible to prove liability for or invalidity of the claim or its amount. Evi-

dence of conduct or statements made in compromise negotiations is likewise not ad-

missible. [bis rule does not require the exclusion of any evidence otherwise
discoverable merely because it is presented hi the course of compromise negotiations.

[bis rule also docs not require exclusion when Ihe evidence is offered for another

pugaose, such as proving bias or prejudice of a witness, negativing a contention of

undue delay, or proving an effort lo obstruct a criminal nvestigation or prosecution

I. Federal Rule of Evidence 40} provides: . .

Allbough relevant, evidence may be excluded if its probative value Is substantially

9551
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utcs that several slates linve recently enacted to encourage use or media-
tion.} This state legislation is significant because it erects a protective
shield around mediations that appears to be more difficult to penetrate
than the shields that Federal Rules of Evidence 408 and 403 creel around
settlement communications. Thus, counsel might want to take into ac-
count before filing n lawsuit or selecting the court in which to flicit the
extent of the protection that is available for communications whose pur-
pose is to resolve the dispute before trial.4 VWhen it is especially impor-
tant to preserve the confidentiality of such communications, lamers
might consider mediation, ns opposed to party-to-parly settlement nego-
tiations or even a judicially hosted settlement conference, because of the
greater protection that some state lans scent tn offer to nediation
oceedings.
: Third, this Article examines the circumstances under which settle-
ment communications might be subject lo pretrial discovery. It by no
means follons that material from settlement negotiations Is protected
from discovery just because a rule of evidence would make that meterial
inadmissible for certain purposes &t trial, in fact, the weight of authority
that there is no generalized "'privilege” for settlement communi-
cations and that they arc discoverable, at least after a showing of substan-
tial need5 Lawyers who conduct settlement negotiations on behalf of or
with public entities face an additional peril: there arc a number of re-
ported cases in which the press or parties who were not involved in the
negotiations have been able to use the Freedom of Informetion Act/-ora
state law equivalent to the Act, such s the California Public Records
Act 7 to force disclosure of settlement documents,”

Finally, this Article examines the effectiveness of altermative meth-
ods for enhancing protection of settlement communications, including
protective or scaling orders and side agreements.  Although placing a set-
tlerment under seal pursuant to a court order may be uschid in some ar-

outweighed by Ihe danger of unfair prejudice, confusion of the issues, or nmle.uhng

(hejury, or by considerations of undue delay, waste of lime, or needless presentation

of cumulative evidence. S

3 SttNote, Protecting Gviiiktntiality inMediiation. 98 IAIV. L. Rr;v. 441, 452 (j84).
infranote 3. e .
41t 11 possible that federal courts sitting in diversity caseswould construe the hi*
doctrmeé«_r rie Railroad Co v. Tompkins. 3 US.64(938)and|_ts_Frogeny) orl edrts!
Rule of Evidence 501 to require deference lo stale laws that confer privileged status on wtllr
ment discussions or mediation };roceedings ,

5. Seeinfranotes 156-217 and accompanying lest

6 5US.C. 5552 (1982).

7 Cal.GoVi Cour. 856250-6265 (West SuPp 1988)

8 Seeinfranotes 2'4-98 and accompanying lest.
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curstances, counsel cannot be confident that this procedure assures
protection of the settlement’s confidentiality. In an important recent ease
fromthe United States Court of Appeals for the Third Circuit, an entity
thet wes not a party to the settlement agreement successfully invoked its
common law right of access to court records to force disclosure or a set-
tlement agreement between purely private parties, even though that
agreement had been scaled by order of the District Court.”  Likewise,
coursel must appreciate the limitations of side agreements to protect the
confidertiality of a settlement. A recent opinion from the United States
Court of Appeals for the Second Circuit distinguishes between "private”
judgments entered pursuant to settlement and "public” judgments so en-
tered 10 holding that in the latter the parlies must disclose any side agree-
ments that would permit satisfaction of the judgment on lesser terms
than (hose reflected in the public record.”

The bottom lire of this Article’s analysis will be disheartening to
sone: despite the policy that inspires rule 408, there arc many circum:
stances in which the things that lawyers and clients say nnd do during
settlerent negotiations will not be protected from disclosure or barred
from use at trial. Thus, the prudent lawyer must think carefully about
what she communicates in the settlement context and about selecting the
safest possible environment for these communications. As | suggest in
sulosequent sections, the state of the law in this area may offer an extra
incentive to parties who ate especially interested in confidentiality to con-
duct their negatiations through ajudicially hosted settlement conference
that is structured around private caucuses.” Counsel also should con-
sider using private contractual agreements to strengthen the protection of
the confidentiality of their settlement communica ions 3

I. Federal Rule of Evidence 408: Failure to Fulfill its Promise
of Confidentiality

A DA g il

Federal courts had afforded an uneven and limited protection to set-
tlement proposals prior to the adoption of the Federal Rules of Evidence
in 1975. The principal source of limitation on the scope of the common

CtHg% o{gﬁém. v. Hotel Ritlenhnusc Amoc., 800 I:.2d 339 (3d Cir. 1986), et <50/,
J'Ignuv Film*, Inc. v. Miller, 801 1-.2) 578, 584-85 (2d Cir. 1986).

Set Infia (ext foIIowin% note 3%4.

Stt Infranote* J9J-408 and nccnmpiinying text.

)
107 S.
10
n
2
13
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law doclrinc applied prior lo 1975 wes the policy rationale lhal gave
birth to it: for most courts, (he reason not lo admit offers of conpromise
lay in the notion that ihey were irrelevant. According to Wignore, an
oiler to settle evidenced only a party’s desire lo terminate Ihe litigation; il
could not support nny reliable inference about Ihe merits of the claim or
the amount of 4
While the "irrelevance rationale™ could support exclusion of the
parties' olfcrs or demands, the courts had considerable didlcully using
this rationale to exclude statements made by the parties or their conduct
while they were trying to negotiate a settlement. As a result, most courts
would not exclude from evidence admissions of fact that parties made
during settlement discussions unless the author explicitly nndc the state-
ment hypothetical, or inennted the prophylactic words "“without preju-
dice," or unless the words constituting the admission were "'so connected
with the ofTar as to be inseparable from it" 3
In drafting rule 408, the Advisory Committee decided that the com
mon-law rationale for exclusion of oilers of compromise wes too narrow.
The Committee (and, eventually, the Supreme Court and Congpress) con-
cluded that another rationale, recognized earlier by some courts, 16 Wes
"more consistently impressive" 17 This rationale recognized that il was
in the public interest, and in the interest of individual litigants, to en
courage consensual resolution of disputes. Thus, the Committee mede
"compromise nnd settlement of disputes” the principal purpose of Fed-
eral Rule of Evidence 408.* To promote that purpose, the Committee
reconstructed the law so as to expand considerably the zone of “freedom
of communication with respect to compromise.”10 Most significartly,
the new rule offcre | protection nat just to offers or demands, but also lo
"'conduct or statements macde in compromise negotiations."20 Thus, in
adopting this rule, the Supreme Court and Congress in clfect reversed a

14. Stt 23 C. Wright &K. Graham, Federal Practice AND PROCEDURE§5’£2
(198](2; Note, supra note 3, at 447.

. Fr.n. R. Evtu. 408 advisory committee's note .tc also Itirain Ricker & Sons v. Stu-
dents Ini’! Meditation Soc'y, 501 F.2d 550, 553 (1st Cir. 1974) (court ndmittcd notes with
calculations or amounts owed in breach orcontract dispute); Mcgarry tiros, v. United Staleset
rtl. Midwestern Elec. Constr., tne., 401 F.2d 479, 46" (8th Cir. 1968) (admission of testimony
of statement by opponent in settlement negotiations prejudicial error), Nan v. Commissions
of Internal Revenue, 26) F.2d 362, 364-65 (6lh Cir. 1958) (“admission of fact will not ke
summarily esdudcd simply because it was made in connection with an effort to compromise")

16. Stt. t.g. Edward Valves, Inc. v. Cameron Iron Works. Inc., 286 F.2d 933. 9)8-19

(5th Cir. 1961).
17. Fed. R. Evil). 408 advisory committee's note.
18 W
19 d
20. Fro. R. Evil). 408.
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long lire of federal eases that refused to protect unptnlificd (g, not in
hypothetical form) statements of fact or admissions that were made dur-
ing the course of Settlerment talks 21

The importance of the principal rationale for rule 408 cannot ke
owverenphasized. As articulated by the District Court in Minnesota
shortly after the rule wes adopted, “[t]lic purpose for the privilege sur-
rounding offers of compromise is to encourage ftcc and frank discussion
with a view toward settling (lie dispute." 2 Counsel should use this ra-
tionale to enhance the protections the law affords their and their clients
words nnd deeds in settlement negotiations. Counsel should preface let-
ters and direct or telephonic oral communications that arc designed to
contribute to prospects for settlement with an express statement tinl
their purpose is lo explore possible bases for settlement or to promote
seftlerrent negotiations. Lawyers who find thenselves trying to dissuade
ncourt from admitting evidence involving settlement negotiations should
argue vigorously that a ruling in favor of admission would pose a grave
threat to the policy dbjective tlint is at the heart of the rule. That policy
objective is vital to the survival of our court system, for ifa large percent-
%cl); ?Rti) Fé‘}%a%s éjld not settle, the backlog in our courts would becorme

The language of rule 408 unfortunately leaves a great deal of uncer-
tainty about the scope of the rule. Trial judges must meke judgments on
a relatively unguided basis in gray areas. It is in these areas that
resort to the primary purpose of the rule is most important.

Counsel can argue persuasively that this is a rule that the courts
could easily eviscerate. By resolving close eases in favor of admitting the
evicence, courts woidd strike fear into the hearts of negotiating lavwyers
and clients and could compel them to play their settlement cards closer
to their chest. Negotiations would thus become more of an irrational
poker game and deprive parties of access to the reasoning that supports
one another's positions. To avoid this result, counsel should argue that

juadges should construe the rule broadly. Broad construction of the rule
would enhance the rationality of the negotiation process and inprove the
likelihood that litigants will understand the besis for the proposals that
arc put on the table; litigants would thus feel good about the terms they
firelly accept. Rationality promotes settlement and respect for the sys-
tem and openness of communication is essential to rationality. Every
blow (lie courts strike against openness is a blow against the health of (he

21. Stt supra note 15and accompanying leal.
22, Uniled Stale* v. Rcterve Mining Co., 412 F. Supp. 705, 712 (D. Minn. 1976)
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system mid ii;ainsl the fundamental values on which il is based. These
kinds of arguments should lie effective because rationality is al the center
of the judiciary's self-imege.
llccausc the drafters of rule <08 departed so substantially from the
principal thrust of the common-inw tradition, lawyers cannot safely as-
sume (bat cases decided before 1975 offer reliable guidance about the
of the protection the rule affords.® An attorney will be on firrer
ground if lie looks to ways in which stale courts have interpreted provi-
sions from stale law that served as models for the cmrent federal rule
California provided one such model when it adopted a rule extending
protection to statements made during compromise negotiations.14  lir
notes of the United Stales Senate’s Committee on the Judiciary suggest
that provisions adopted in Nevada, New Mexico, and Wisconsin also
senved ns modkels for the federal rule*s

II. Two Key I'rcmpiisitcs lo Invoking (lie Kale

Two important prerequisites to successful invocation of rule 408
emerge clearly from its terms:  the rule only offers protection if there isa
disputed claim, and it only applies to communications made or conduct
that occurs "in compromise negotiations.” In other words, unless there
arc both a real dispute and negotiations to resolve it, the rule provides no
help. Thus, ifa client first acknowledges both the existence nnd sire ofa
debt, then the attorney tries to negotiate compromise terms of paynen,
the conduct and statements receive no protection.The Advisory Com
mittee’s notes articulate this limitation: ""The policy considerations
which underlie the rule do not conic into play when the effort is to induce
a creditor to settle an admittedly due amount for a lessersum  llence.
(he rule requires that the claim be disputed rs to either \alidity or
amount 27

Of course, rule 408 could afford protection ifa client acknowledged
the existence of an obligation but did not concede its sizz** |l also is
important to enphasize that the rule’s reference to claims for an
"amount" docs nat inply that its protections arc available only in casri
in which a party seeks monetary relief. The rule clearly applies regarc
less of the character of the relief sought (legal or equitable) or the kindi

23. See C. Wright A K. Graham, supra nole M, at 175-76.

24. 1d. at 165-66. 172, set Cal. Evm. CODE §§ 1152, 1154 (West Supp. 19M)

25. S Rr.r. No. 1277. 93d Cong., 2d Sess,, reprinted in FEDERAL Civil Jointim T»i*
criluRF. and Rums 283-84 (Wen 1987).

26. C.Wright A K. Graham, supra note 14. al 213-14.

27. Fr.D. R. Evil). 408 advisory committee's note (citation omitted).

28. C. Wright A K. Graham, supra note 14, at 215, 249-50.



of termrs iic™dlinlal. As discussed below;, however, a proposal lo settle
Ihel consisted of inviting the opposilion fojoin in an illegal act or con
spimcy would not be protected. 14

Counsel must beware of the possibility or narrow judicial views of

aclajm is "disputed’, fo gur of.the rule. .For exanple, in
e ke SR el TrReetiorel Nediion Oued,
which wes decided before rule 408 became effective but which acknow-
ecled that one purpose of the common-luw ride wes to encourage settle-
ment negotiations, the Frst Circuit upheld a decision to admit evidence
of an oiler that wes intended to conclude a frayed relationship and pre-
duck a follow~up lawsuit. Ihe plaintill had become “increasingly dissat-
isfied with the si/c of the periodic payments™ that the defendant had been
meking, payments whose si/c wes supposed to be a function of the
numer of the defendant's guests who used the plaintiffs facility. At
trial, the plainlilf testified that, on the day the last payment wes due, the
defendant handed the plainlilf a sheet of paper (hat contained calcula-
tios and a bottom lire ligurc and said '"This is what we owe you. If you
agree and sign a release absolving us from any and all damege and all
future bills we will pay you.",,
Doth the trial court and the nppcllatc court held that this staterment
Was not entitled to protection as an oiler of compromise. Recognizing

thet the "'rule excluding offers of settlement is desj to rage set-
tenent nogotaions THET  CHUGATS FES GCHIEl) G Tibe appel
late court reasored that the defendant's statement did not qualify for
protection because the plainlilf could not be sure there wes *an actual
controversy’” until the defendant tendered its final payment.” Ihe ap-
pellate court found that the making of the subject statement marked the
beginning of the “actual controversy" for purposes of rule 408." Read-
ers should appreciate what this reasoning means. courts may deny pro-
tection even though (1) before the subject statement wes made both sides
krew that plaintiff wes dissatisfied with defendant's performance and
tret litigation wes a clear possibility, nnd (2) the obvious purpose of the
staterent wes to make an offer, which, if accepted, would settle accounts
ind preclude any subseguent lawsuit.

Counsel also must beware of courts meking a distinction between

2 W

. 501 F.2d 550, 553 (Ist Cir. 1974).
K1 o

. K. (cmphatit added).

B Id
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inert’ business communicalions, which arc nat entitled to protection, and
"'offers or compromise,” which arc.M The key lo drawing this line lies in
how the courts define "dispute™ or “controversy” for [PUIOsES of rule
40H If the dynamic between the parties does not (giulify as a "dispute”
within thr meaning of Ihe rule, then by definition communications can-

™ R e DRE T S fre if Rubber co 1t s

Qgested the distinction between business communications and oilers of o
compromise. Jrior lo the filing of the action, plaintiffand defendant hed
exchanged correspondence to determine which company lud the right In
use the phrase "Dig Foot™ to identify its tires. In this

Ihe plaintiff claimed that it had exclusive trademark rights in this phrase
In response the defendant indicated, among other things, that if the
plaintiff sued *'the ease would be in litigation long enough that Goodyear
might obtain nil 1he berefits il desired from the term 'Higfoot.™'” Thus,
a the time the subject communications took place, clearly (1) the per lies
had u real and economically significant disagreement about who had the
right to use the phrase "Hig Foot,” (2) the purpase of the subject com+
munications wes to attempt to resolve this disagreement, and (3) litiga-
tion wes a real possibility.

Despite these facts, the Tenth Circuit upheld the trial court's con-
clusion that the communications from the defendant in this context cid
not qualify for protection under rule 408 and should be admitted into
evidence.T* Although the judges may have been motivated by a desire to
punish the defendant for its *'strong-arm’* negotiating tactics'1 the “law
that emerges from this appellate court opinion remains with us nnd can
ke troublesome for lawyers who make good faith efforts to negotiate set-
tlements before lawsuits arc filed The Tenth Circuit seemed to suggest
that the correspondence remained mere business communications™ be-
cause at the time the letters were sent the “discussions had not crystal-
lized to the point of threatened litigation, a clear cutoff point."4L Tne
court apparently felt that it wes not until the parties had cxchnnged posi
tions through their letters that they could know that the plaintiff's dalm
wes in fact ' dlsPuted within the meaning of rule 408,

The difficulty with (his reasoning lies in the inplication thet rule

(

35. Seeeg, OI|n Corp. v. Insurance Co. of N. Am., 60} I-. Snpp. -145.449-50(St).N V
1085).
36. 561 F.2d 1)65 (10th Cir. 1977).

37. 1d al 1368.

38. Id al 1373
39. C. wmoirr & K.Uhaiiam. iwpru note 14, nl 214.

40 Hig O Tire Dealers. 561 F.2d al1373.
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4(8x protections are available only after negotiations have degenerated
to the point at which one threatens litjgation, lu a slightly more
recert Seventh Circuiit ease, UTE0) %fes \ , the court obliquely
suggests (ut does not uneguivocally announce) the even more troubling
icka that the protections of rule 408 might be available only when a law-
sut is already on file4t  Ifadopted by ather courts, the overly technical
and demanding views suggested by the and H courts would

defeat one of the principal purposes of the rule: to encourage parlies to
settle their disagreements outside (he court system

%oms courts have adogted more genlg(gous mte:pre ans &?Iparc
ess threateqi S rposes r example, in

, n%f%’[ﬁ%@4l the District Court concluded that
there wes a disputed claim within the meaning of rule 40R because the
plaintiff reasonably "contermplated that litigation might be necessary,”
and another party "conceded that litigation wes possible.” Ihe court
reached this conclusion even though no suit had been filed nnd the par-
ties might nat linve known they were fully at loggerheads.4’

- Tttlgcraeuisseanother context in which courtsherray find rulg 408 inappli-
e no "'dispute” ! ubject commu-
nication occurred. m\?ﬁseteélf)dardgamﬂnﬁ i&conoemed the
admissibility of a document entitled "Settlement Agreement and General
Release” that defendant had asked plaintiff to sign during a meeting in
which defendant informed plaintiff that lie wes being terminated. ""The
docurment, which Cassino refused to sign, offered $18,000 in exchange for
Cassino's release of all clains against [defendant] ‘including, but not lim-
ited to, rights under federal, %gte or local laws prohibiting age or, other
forms of discrimination.. . It is important to note that Ihe n
result may reflect, sub S|Icnt|o 'the court’s belief that the interests pro-
tected by federal statutes that prohibit age discrimination simply out-
weigh the interests that might have been advanced by permitting the
defendant in this ease to use rule 408 to bar admission of a docurment the
court believed wes probative of defendant's motive in terminating an
older enployee.

In concluding that this document wes admissible, however, the
Ninth Circuit Court of Appeals distinguished between an offer that is

41.  See Uniled Sialw v. Hooper, 596 F.2d 219, 225 (7ih Cir.1979).
42. 60) F. Supp. 445, 450 (S.D.N.Y. 1985).

43. SeeOangI v. Gangl, 281 N.W.2d 574 (N.tJ.1979) (comtruing llte parallel Male conn
lute, N.D.R. Ev. 408).

(44. 817 F.2d 1338 (9lli Cir. 1987).
45, 1d. al 142.
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extended 10 tty to settle adispute that arises "after the termination," am
an oiler that is presented al thr time the decision to terminate is commu-
nicated to (lie employee46 Characterizing oilers macke at the time of ter-
mination rs proposed "termination agreements, the court obsenved Ihel
such proposals “arc gererally made a part of the record in the ease ad
arc considered relevant to the circumstances surrounding the alleged dis-
criminatory discharge itself. The termination agreements, therefore, arc
probative on the issue of discrimination.”"4 The "record” alluded to by
Ihe court presumably is the record developed during administrative pro-
ceedings on the underlying claim Administrative bodies’ routine consid-
eration of these kinds of documents supports the court's conclusion thet
the documents arc probative on the core liahility issue; but that fact hes
no bearing on the scope of a rule of evidence that is inapplicable in te
administrative context.
To support its holding that rule 408 bagred admission of the pro-
posed settlement and release agreement, the 0 court relied on anly
one propasition: “the protections of Rule 408 were gesi 0 et
courage the compromise and settlement of emsﬁreé (ﬁg i lhe
Court emphasized not the language or policies of the rule, but the probe-
tive weight (on the liability issue) or the content and timing of the settle-

ment olfor:

Where, as here, the employer tries to condition severance pay upon the
release or potential claims, the policy behind Rule 408 docs not come
into play. Rule 408 should not he used to bar relevant evidence con-
cerning the circumstances of the termination itself simply because one
party calls its communication with the other parly a "settlement

olfcr.” 4"

Perhaps significantly, the court promptly added that *'(sjticll com
munications may also tend to be coercive rather than conciliatory.™
The court proceeded to admonish that ™ "courts should not allow em
ployers to compromise the underlying policies of the ADEAS! [Age Dis-
crimination in Enployment Act] by taking advantage of a superior

ining position or by overreaching.” ’5, This language suggests thet

0 may be another ease in which the judiciary’s hostility to "strong-
arm™ bargaining helps to explain the court’s analysis of rulﬁ%ﬁ Intre
end, however, one senses that the principal reason that the M0 court

46. Iu.

47. |d.
48. 1d. ol 1343 (emplmsis added) (citations omitted).

49. 1d.

0. 1d
Bl 29USC §621 (1%).
817 F.2d at 1343 (citations omitted)
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insisted on construing rule 408 narromy wes the court’s understandable

belief that the policies that inspire rule 408 si arc not as important

&s those that ir?s%i re the ADER oy o

What lessons should counsel leam from these eases? First, the poli-
des that inform rule 408 often will be in competition with other social
policies, and that competition may cause S(ﬁE urts %ﬁerpret the
rule narrowdy. A second lesson, iplicit in LI U nnd L83, is that
many courts do nat like "'strong-arm™ negatiation strategics5.  Judges
arc especially likely to resent litigants or lawyers who try to use the cost
and delay of litigation to gain an advantage to which they know they are
nat entitled. The most significant lesson from 00 Uis that some courts
might punish your client if they believe that its bargaining position is not
besed on its perception of the merits of the ease, but reflects a self-con-
scious attempt to use the fact that it will cost your opponent a great ceal
of morey or take him ngreat deal of time to get relief through the court
system or both. ) ]

. The technical lesson from Egdg Hram Kicker - Sors™ ana Cos-
S0 is this: To meximize the that communications will be pro-
tected by rule 408, an attorney should either (2) file suit before beginning
negoatiations (a move may not be conducive to constructive discussions)
or (2) announce, as a preface to communications, that he is invoking the
protections of rule 408, that communications already completed between
the parties establish that they have a dispute, that his client fears Ihe
dispute could lead to litigation, and that the purpaose of his communica-
tion is lo present an ofTar of compromise and to contribute to negotia-
tios looking toward a settlement agreement. The problem with this
aoMice is that by folloning either route an attomey risks dameging the
prospects for creating the kind of feelings between the parties that arc
most conducive to reaching agreement. It is unfortunate that tough
eases (and overreaching litigants) have forced courts to cunstiuc e~ 408
inways that tend to ItS PUIOSES.

There is authority, however, for the view that statements need not
ne to the level of formel "of Ters” in order to qualify for protection.
Communications whose primary purpose is to explore whether an oppo-
rent is interested in discussing settlement should be protected, ns should
communications that solicit an offer or a demand from an opponent '5
Moreowver, as long as it is viewed either as part of an effort to negotiate
seftlerrent or as an offer of compromise, a proposal to refer a dispute lo

53. SVrC. WmciMi A K. U rmiam, iu>ro note 14. al 214.
5 See cnscs cilctl m/rn notes 155-217
5 SeeC Wmntii A K Graham. n//w noli- 14. nl 178
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arbitration or to sonic other alternative dispute resolution procedure also

should conic within the nimbit or the rule.57

Il. The Principal Limitations on the Scope of Hide 408

Unfortunately for lawyers and clients who want “free and frank dis-
cussion' 57 to maximize the odds of achieving settlement, limits on the
scope of rule 408 result in many circunistnnccs in which courts may ad-
mit into evidence even communications that clearly were part of good
faith negotiations, the sole purpose of which wes to settle clains thet
already have been filed in court.

The primary reason counsel cannot safely assume that their commu-
nication Will be protected by rule 408, however, is not the possibility thet
courts might construe narrowdy Ihe threshold requirements that there e
a"claim’ and that it be "disputed.” The more consequential limit on the
rule's scope is (lie proviso that it applies only when the purpase of admit-
ting evidence from the negotiations is "'to prove liability for or invalidity
of the daim or its amount."5* Thus, by its own terms, rule 408 docs not
preclude admission of odcrs of compromise, or statements mede in nego-
tiations, when admitting the evidence would serve any purpose other
than directly proving or disproving liability for or the amount of the
claim Because there arc so many other purposes for which such evi-
dence might be admitted, because it is impossible to forecast the likeli-
hood that any such purpase will surface at trial, and because the outcome
of any givenjudge's balancing analysis under rule 408 is ot prediictable,
the wise lawyer has no choice but to be circumspect when negotiating
directl TK with the opposition.

is sobering position means that counsel either must accept anly
half-rational negotiations (the "blind man’s bluff* approach, in which
neither side has meaningful access to the reasoning that supports the
other side's view of the ease) or must look to some device other than rule
408 to protect the confidentiality of what they say during negatiations. |
describe some of the alternative sources of protection after briefly dis-
cussing some of the purposes for which evidence from settlements might
be offered other than to “prove liability for or invalidity of the claimor
Its amount " 57

There arc many purposes for which settlement negotiation evidence

might be offered that would not be within the scope of rule 408. The

g‘? Fﬁi%édzga?éyv. Ke*tive Mining Co , 412 I;. Stipp 705. 712 (1). Minn 1976)
g)é [ 11 R. Evil*. 40%
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st significant of these arc (1) to impeach a witness; (2) to negative i
contention of undue delay; (3) to prove wrongful nets during ncgolia-
lios; (4) to prove the existence of or to block enforcement of nn alleged
settlerent contrnet; and (5) to show the state of mind of a parly. The
principal impression created by most of the eases discussed in this section
is (het (he scope of rule 408 is indeed limited nnd that meny courts ap-
pear to he quite comfortable permitting parties to brush pest the thin \ell
of confidentiality lhal surrounds settlement negotiations. Before turning
to these eases, however, | point out that there is nuthority for the view
thet the policies that inspire rule 408 arc so important that courts should
mterpret the scope of its protection liberally and should resolve doubts
its scope by refusing to admit evidence from settlement
negotlatlors
I ease exenplifies this liberal spirit. In 31809}/ V Bar 9]
Pnia quﬁudge Carter refused to rule in advance of trial that cvi-
deuce of a settlement between the plaintiff and a third-party defendant
should be admitted, even though the defendant's proffer showed that the
purpose of the evidence would be to establish the bias of the third party
defencant nnd not to prove the "invalidity of the claim or its amount.”

A Inannouncing that he would nat rule on this motion until (he unfolding
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ofthe trial itself better exposed “'exactly the context in which Defendants
will seek to offer (the] evidence," Judge Carter quoted with approval the
folloning passage from a treatise by Professors Louiscll nnd Mueller:
There arc, lo be sure, purposes for which the proof (of settlement] is
competent, but these arc relatively narrow. It is well recognized, and
rightly so, that the risks of prejudice and confusion entailed in rccciv-
ing settlement evidence arc such that often Rule 4U3 nnd the undcrly-

ing policy of Rule 408 (to encourage settlement] require exclusion even
when a permissible purpose can be discerned.

Judge Carter went on to point out that it is often difficuit to keep
separate the purposes for which evidence is offered, and that if issues of
impeachment “arc inextricably bound up with issues of causation and
liability," as they sometimes arc, offers of evidence mace ostensibly to
3 inpeach might still run “gfoul of Rule 408."M

These passages from \ Puma (Im suggest a point
that we must keep clearly in mind while journeying through the forest of
eases that conclude that rule 408 offers no protection because the purpose
for which the settlement meterial is proferred is not to “prove liability for

60, 620 E Sup>p 6)6.6)7 (1) Me. 19X5)

61 Id (tiling 2 D. touiMii S C. Muium. Ff.nmxi. EvinrNcr (170, at 272
(197X)).
62 Id. (tiling McInnitv. AM F. Inc. 765 1- 2d 240. 250-51 <M Cir. |<*X5))
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or invalidity of the claim or its amount." Courts cannot assume llirt
evidence from settlement negotiations is admissible simply because it is
offered for a real purpose other than one of the purposes prohibited by
rule 408/* In this situation courts also must conduct a balancing analy-
sis under rule 403. Hcfore deciding to admit settlement evidence, judges
must be satisfied that its probative value is not clearly outmeighed by ay
prejudice, confusion, or delay that introducing it might cause.

Counsel also should understand that trial judges have discretion in
fixing the scope and content of cross-examination and that rule 408 docs
not destroy that discretion even when evidence of settlement is offered

for some cheF Ii prove lidbility. The Fifth Gircuit's
opinion in ﬁ vagréltﬁké ﬁ this point well. Without
adverting to rule 403 at all, the court upheld the district
judge's decision to exclude evidence of plaintiff's settlement with a co-
defendant even though the proffered purpose wes to challenge the credi-
bility of plaintiffs testimony, in upholding the trial judge's ruling the
appellate court emphasized the importance of encouraging settlerments
and the role confidentiality can play in the settlement dynamic. The
Fifth Circuit parel proceeded to declare that when ruling on an objection
to the admission of evidence of settlerment rule 408 permits the trial judge

to:
the policy of Ierrensv\:m Ihe nsedforevalu
PRI T A
urors fully so can
vm_rjess in nﬂ%rg their fact determnar[ Y (%
Weigh the desire to Fit this dhoice mst be

in the first irstametythe trlalj (:65

The appellate court went on to affirm tne trial judge's conclusion thet
because there were other, obvious reasons for scrutinizing closely the
plaintiffs testimony, admitting the evidence of the settlement would not
add significantly to the jury’s ability to assess her credibility. Doonuscil
wes reasonable to conclude that admitting the evidence of the settlenent
would nat contribute meterially to the jury’s ability to assess credibility,
the trial judge committed no harmful error by deciding that the balance

tipped in favor of encouraging e
Inexplicably, however, the S%chenaam parel added a concluding
paragraph that seems inconsistent with the body of its opinion and thet
appears to take anay much of the discretion the court had just acknowl-

63. Sir infra note' 1J0-J4 ami accompanying lent.
64. 528 v Wtio74 @Ehot 177
65. 1J a 107J (emphaut ail.lcd).

66 hi
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edoed. The court emphasized that its “affirmance is not to be considered
an npprovnl for the future of the trial court’s npproach. The existence of
a settlement agreement goes directly to the issue of credibility nnd usu-
aly the better npproach is that codified in rule 408" \While this last
paragraph obviously compromises the utility of this opinion for lanyers
resisting the admission of settlements, the reasoning in the body of the

%trggu%dsglrmncjlgndmconslstent with the body ol doctrine developed sep-

A Inpecent

The first purpose outside rule 40K scope for which settlement me-
terial might he offered is impeachment. The word “impeachment” is
used to embrace ngreat many purposes for which evidence might be in-
troduced at trial. These purposes Include showing witness bias or preju-
dice; demonstrating that a prior claim of the opponent is inconsistent
with bis present claimor that the present claim wes omitted froma prior
action in which it logically should have appeared; or providing evidence
that a parly made a prior statement that is inconsistent with a staterment
mac at trial. Vhen thinking about the scope of rule 408, lawyers must
appreciate that whether it will serve as an olstacle to admissibility may
depend in part on which kind of impeachment is being attempted.

(1) 1tias or Vrcjudice ofa lwitness

Despite the fact that the Utinete purpose for introducing impeach-
ingevidence is to help the proffering party win the case on the erits (or
at least lo nifcct the size of the damage award), and thus, in the language
of the rule, "to prove liability for or invalidity of the claim or its
amount,” many courts would bold that ride 408 docs ?;? bar admission
of statements made durlng negotiations if the Imediate purpose s to
impeach provmg “pias or prejudice of a witness."6* By its exporess
terrs, (be rule “'docs not reguire exclusion when the evidence is offered
for. . . proving bias or prejudice of a witness." 69

A classic example of the application of this express limitation on the
soope of the rule arises when one of several defendants settles with the
plaintiff, then appears at trial to testify on the plaintiff's behalf. In this
setting, some courts interpret rule 408 as permitting the non-settling dc-

1076.

68. hﬁf. Stacey v, Danger I'unta Corp. 620 F.Supp. 636, 637 (t), Me. 1985) (prema-
ture lo determine ndmiuihility of evidence of ptaintifl"* settlement with third party defendant
prior to olfer of evidence of Kitlenient).

69. Fit). R. EVIO. 408.
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Prm Wright nnd (irmhnm have (Tainted out nnolher problem
that the

fiulanls lo introduce tirt* terms of llie settlement ngrecinml in nil effort _ ) Ol 2 {
N court ignored: when judges permit introduction of ov-

la,show lli.it (lie testifying former defendant is binred in frvor of the

T
| lie gpinion Ry die Coml s for (lie 1hinl Circuit inm
VSN e T &una&?crafff o iIhisIrnI((:s this poirt. In thin care,

(lie pininlifl bnd nettled n purjiortcd S3(XX) properly dninage claim with
one of llie nunied dcfendnnin for connidemlion Hint bnd two elements
(1) die defendant ngrrrd lo pay llie plainlifT ten dolinm nnd (2) the de-
fendant permitted die plainlifT lo line one of die defendant's enployees rs
nil expert witness nl Imd. When llie enployee Imlificd nl Irinl, die dis-
trict judge permitted llie remaining defendant lo introduce evidence
niwnl the terms or die earlier settlement agreement, on the theory thet
these terms could support on inference dial the employer expert Witness
sven biased in favor of die plnintiff.’ 1 On appeal, the court concluded that
this ruling neither olfendcd rule 408 nor constituted no abuse of the trial
court's discretion under rule 403**

In reaching ibis conclusion, die Third Circuit panel characterized
quite narrowy the "'core of the public policy that the rule against admis-
sion of compromises wes designed to vindicate."” That policy, accord-
ing to the court, “encourages negotiation by preventing the parlies to I’EP
compromise from (King lied elsewhere to the concession they made IIMEr
inc."” Unfortunately, this narrow view ignores the Advisory Commit-
te**nnd Congress” use of rule 408 to expand the common-law protection
so that not just offers and demands would lie covered, but also (s the
language of the rule itself stales) “conduct or statements made in com-
promise negotiations.” Moreover, since the purpose of the extended cos-
cragc wes lo encourage "freedom of communication with respect to
compromise,”™” it is clear that the drafters of the rule jntended to do
nmuch more than reduce fear of Ihe 0N dnnger that the N opinion
acknowledged, namely the fear of "being lied elsewhere to the concession
... mace INer tele,

70 MIP2d6)2 (M Cir. 1977}
71 1d *t6)1
72. 1d
7). 1d »l 6)5 «5.
74 1d
75 I'm R rvm 401 t.ItivKjr commuter «iw*c
76 Jhn McSkanc /m 56) P 2d al 6)5n 5. rerOwl Inc « last. 7241 2
111%\[/)1, 12)5 (7Ih Cir 19;)3. Tor turiher doeutunn ol JOr.SWi. K('C SVaitni A K Cat.
, u/vu niile 11, al 701, 262-67 .S.rrttio.SIu'W « Halt. 452 I" Slipp | SI) Olli is»i
(tkIlid pir> Umttld hr full, altiwil id bd id Mllkmenl anJ amminl Ikrtnd H a nulK
rrtnri in The sound drterctmo rd Ihe liul (evil). L 1 Venn Cimtir Cn * AOunce InM .
Inc. 715 Neb 261. 272-7). )M N W 2d <A 6) ||ff) | (ettdme rrUiir>| la a “Mary Carm*
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deuce that the plaintiff settled a closely rcinled claim ngninsl a former co-
rfefendnt on terms that nre generous to the former defeiidnnl, the jury
might infer that the plaintiff really does not kelieve in his claim against
the remaining defendant.” It is precisely this risk that rule 408 wes
designed to avoid. I he principal fear Ili.it inspires exclusion of evidence
of offers of compromise is that juries will interpret these ofTirs rs
acknowledgerments Ihal a claim or defense is weak or mnreritless. (jiven
this risk, lawyers should argue that even if a literal reading of rule 408
vould nat block admission of evidence nbout offers or demands, the het*
amTE analysis (weighing probative value against the likelihood of unfair
prejudice) required under rule 403 would congiel exclusion.

| looki upport for this line of argunrent can cite KEN

m v%ﬁeeanﬁr. 'mé?? nprrt)agent opinion from tr?e Fifth Circuit. In
this ease a divided appellate court held that n Irinl judge violated rule 408
and committed reversible error when, in explaining to the jury the sud-
den alosence of three defendants, he disclosed not just the fact that plain-
'Iff had settled with them, but also Ihal the amount of Ihe settlement wes
anominal ten dollars each.” The mejority acknowledged that
the pujKi.se of disclosing the fact of the settlement wes lo avoid jury
confusion, but insisted that in the circumstances presented there wes "'no
proper purjKise" for disclosing the amount. Thus by disclosing the
amount of the settlerment the Irinl court had violated rule 408.

Having reached that conclusion, Ihe appellate court wes required to
proceed to the next question:  Uid the violation of the rule require rover-
sal? To answer this question, the Fifth Circuit jranel had to assess Ihe
likelihood and probable magnitude of unfair prejudice to the remaining
defendant. The centerpiece of the court's justification for reversing and
remanding wes its conclusion that when the trial judge disclosed the
tenrs of lhe settlement, he created a great risk of extrerme prejudice to
the remaining defendant.” 1he court's words have significant inplica-
lions for many issues concerning the scope of rule 408:

First, the fact Ihal 'he settlement was for a nominal amount suggests
dial the plaintiffs thought Ihal the settling defendants were not liable

= npunl h.lintmuie should he «dmilltd nhete Ihe jjicement bens upon the
tat and eieddulil) d atInrtMs employed by a parly to an *|teemmit)

77, C W'aimn AKOraiiam.idpm note 14. ri 264

7* 794 p 2d 1067 (Slh Cir.19%6)

79. Id at 1071.

*0 Id at 1070.

1. 1d
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for llie plaintiff's injuries nnd therefore points I“Wéfhnl Sllp-
ijc onc (npontible. /uil as we lielil in

j. * Rubber @., Iimt informing Ilir jury of a large settlement
by a i< defendant might lend the juty lu believe that only llie co-de-
fendant, nnd nul the uuiixeltimg defendant, was negligent, the disclo-
sure of the "nominal" ten dollar settlement in this case suggests to the
jury llmt Slipslienmer alone wns liable Furthermore, the willingness
of the plaintiff lo settle for a pittance with the other defendants could
be Inkcn by lhe jury ns a reflection of the strength of Ihe plaintiffs' case

against Slipslienmer.""

Hascd oil these nnd other considerations, llie majority held that 'n
parly, or the court, should disclose lo the jury the amount of a settlement
with other defendants in the absence of compelling circumstances de-
manding disclosure , . . lhe fact that the court's logic about the
scope of itile 408 is not nir-light'4should not obscure this opinion's im-
portance: il delineates the kind of substantial prejudice that can result
from admitting terms of settlement into evidence and makes it clear lImt
courts have a responsibility to weigh this prejudice when deciding
whether to admit such evidence, rcgaidlcss of the technical purpose for
which il is proffered. In the end, the Kennon opinion may prove more
useful to courts conducting analyses under rule 40.1 than under itile 408.
In cither event, it casts a long shadow of doubt over the continuing vital-
ity of opinions like John McShain. Inc. » Ceuna Aircraft Co.M

(21 Prior Ineonlistenl or O mitted "Claim s"

Another form of impeachment that might not Ire prevented by rtdc
408 involves evidence that before trial the opposing party made a claim
that is inconsistent with a claim lie is pressing at trial. As Professors
Wright and Graham point out, rule 408, by it own terms, applies to offers
of compromise nnd to statements made "in compromise negotiations,"”
but not to claims.*6 Thus there is some risk that a court would view a
parly’s initial demand not as an olTcr of compromise of a disputed claim
but ns a description by timl party of what his claim embraces. For exam-
ple, in Reich \. Reich,*1the court decided that the evidence of how much
a party was willing to pay for her interest in property was not an offer of
compromise but a reflection of what she believed to Ire the value of 1ne
property. Courts also might permit ail opponent to introduce evidence of

SI. Id at 1010 (citation and footnote omitted)

|
1)4. ||eﬁ %8;}[76(tllomheny ). dissenting |

*5 )61 1: 74641 (W Cir 1977).
*6 C waritir AK (ilAltoi tv/va nntr 14, ) *111 al 766

17 2» Kan ))9.>44. 6+0 [ 2 M>. 549 (ISM)
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>__ly loaaj
an initial demand to show that ﬁi% noz |ncl.uﬁ SOW] alﬁf af the
rlalntlT Int%; pressed nl trial. In

a Cnlift ’in appellate court construed a state law counter-

part lo rule 408 lo permit a defendant lo prove the scope of a contract by
introducing evidence that the plaintilf had not made a claim for lost
profits.""

Ilie view that rule 408 simply does not apply to statements of claims
can be interpreted nr a variation on the theme described above, which
provides that the parties may seek the protection or this provision only
after they know that there is a "dispute.” If taken too literally, this re-
quirement would mean that rule 408 could apply only after an initial
offer or demand has been rejected Ihis obviously makes no sense, in
part because such nil interpretation would not encourage settlements and
would frustrate the purposes of the rule, and in part because it is not
consistent with the "real world." Opening offers or demands arc often in
fact "‘compromise' proposals, made in an environment in which every-
one knows the parties do not sec cyc-to-cyc about how a particular mat-
ter should be resolved.

Tht diualion is different, of course, when a debtor expressly admits
that he owes a sj>ccificd sum, but offers to pay a smaller figure in the hope
that the creditor will accept it rather than go through the hassle and
expense of litigation to collect. Ihe Advisory Committee's notes to rule
408 make it clear that the "policy considerations which underlie the rule
do not come into play when the effort is to induce a creditor to settle on
admittedly due amount for a lesser sum."*0 Good lawyers will argue,
however, that except when a parly expressly concedes the amount of its
obligation, courts should not construe ru'e 408 cither to discourage par-
ties from being the first lo put an olfcr or demand on the table or to force
the careful lawyer to inflate his client's opening demand lo cover every
conceivable claim, thus eliminating the possibility of a later argument
that because something was omitted his client does not really believe in
the validity of it.*"

The moral of these stories is relatively straightforward. The careful
lawyer should preface an opening demand or ofTer by expressly staling
that there is a dispute between 'he parlies nnd that Ihe proposal being
advanced reflects neither a complete statement of the client's claims nor n
full valuation of them. Rather, the lawyer should make clear that the

It 276 C*l App 2d 110.11). *1 0 | Rptr »7. »4 (1969)
*9, 1d»t 772 731t C*t Rptr,_ e J»-M |mtetpeet|ngCa| Emo Com || 1132 1IM>
90 Tru R. Evil) 401 fclxrtoT) comnmtre’s note (cmpluut *dded)

91. Sre C W ri«iiit A K. O raiiam . note 14. m! 197-91
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proposal is an ofTar of compromise mede in lire hope that il will produce
a settlement nnd thus enable both sides to nvoid the cost nnd delay asso-
ciated with litigating lo judgment.

(J) Prior Incontinent Statements

Ore of the most common forms of impeachment consists of evi-
dence that a party or Witness on some earlier occasion made a statement
that is arguably inconsistent with a statement lie or she has made on the
stand during trial. Rule 408 bars admission of oilers or demands, or
statements made in settlement negotiations, if the direct nnd inrediate
purpose is “lo prove liability for or invalidity of the claim or its nmounL”

I'hus a parly clearly cannot introduce evidence of pretrial offers or state-

ments made during negotiations ns part of that party’s casc-in-chiof an
the liability or damages issues before the party who allegedly mede the
Staterrent testifies. Surprisingly, however, courts have not formulated a
consistent, reliable body of doctrine to determine the extent to which rule
408 bars evidence of pretrial offers or statements made during negotia-
tions (1) when the party who allegedly made them has given testimony d
trial with which the pretrial offer or staterment is arguably inconsistent
and (2) when the purpase of introducing the evidence is to attack that
parly’s credibility by calling into question his veracity, memory, or accu-
racy of perception.

There is support from commentators and in eases for both sides of
this issue. Among commentators, Professors Redden and Saltzburg take
the position Ihal it would effectively defeat the principal purpases of rule
408 to hold that it permits admission of statements made in negotiations
solely because they arc arguably inconsistent with testimony offered by a
party at trial.** Professors Louiscll and Mueller seem to line up on the
other side.9* Professors WrglPt nnd Graham also advocate admission of
such statements, even though they do so without overwhelming corvic-
tion, and after acknowledging that the competing arguments are rnut
without substance%4 The fewjudicial opinions in this area arc not elabo-
rately reasoned, but most seemto favor admission of settlement commu-
nications for impeal liment purposes when (he communications qualify rs

92 K.Rrnotn AS. Sai r/mro, Ftlitrai Rurrsor CvrtifNcr. Manvai 17244
\977) Additional luppoil fo* thi* vtey from commentator* can he found in M. Graiiaw.
landiumik ot_Fnit.RAt EvtlirNCt 255-5* (19*1); Wall* A lluitnii. Ihr Ruin «/F.ihlrtt
InSclikmm i 5 L.iiiuaiion 1. 16 (19%1); Kilkpittkk. Rrformtnf Fndmet IMm InOrrt

B SR Mill 120R. Litit* A 1viliiw « 277 (197%)
94 C W'rioiit A K. Uraiiam. tupro note 14. at 227-2*; tee UUkely. Articleill Rr'r

torernnd InUmax 20Hoot 1 Rrv. 1)1, 242 (19(1)

July 19%¥|

SETTLEMENT NEGOTIATIONS 97)
et tare n O &K SNEE) CTUAEATS V ATEGH O .

The next few paragraphs suggest arguments that could be used by
lavwyers whose objective is to persuade n court that rule 408 does not
permit admission of staterments made by a party opponent during negoti-
ations merely because the statements arc arguably inconsistent with testi-

mony hy that party at trial. Counsel should keep in mind, however, (hat
een if they fail to persuade the court that rule 408 should be so con-
strued, they may still be able to mount powerful arguments against -
mission under rule 403, since the evidence’s marginal contribution to the
jury’s capacity lo assess the credibility of the witness often clearly will be
outweighed by the risk of unfair prejudice, confusion, and digression into
collateral matters.97
The most important argument counsel can meke under rule 408 is
that to admit statements made during negotiations simply because they
arc arguably inconsistent with a party’s prior trial testimony would evis-
cerate the rule conpletely. To admit such statements would meke a
mockery of (he rule’s promise of confidentiality and defeat the rationale
that inspires it. This follows because it is extremely dif Ticult to articulate
pasitions at different times that arc completely consistent nnd because it
IS S0 easy to find some tension between virtually nny two statements on
the same subject. Even Professors Wright and Graham concede that in-
terpreting rule 408 to permit the admission of statements nerely because
they arc inconsistent with trial testimony threatens to reduce “the second
seritence of Rule 408 to a cipher."9*

If lavwers nnd parties know there is a great risk that what they say
in settlement negotiations may be used against them at trial, they will
retreat into a shell of secrecy and non-communication in the pretrial pe-
riod, thus turning settlement *“negotiations” into little more llian postur-
ing nnd poker-playing. If parties arc afraid to share the reasoning that
supports nnd explains their offers nnd demands, they bear a greater risk
that the substantive terms of settlement agreements will not reflect ra-
tional and fair resolutions of disputes. Since so many of our cases arc

9) Se. ef. County of Hennepin v. AFG IndUR, Inc. 726F 2d 149, 1)) (lik C r 194).
Amefican Famity Life Auuiance Co V. Tcaudile. 733 F.2d 5)9, gﬁtélthlr 19%4), MKmni
rc. Ry. V Ar[?mot Sheriff* Dnyt Ronch. 2%0 Ark. ) M\) 5 SW2d )9, 3%-9)
(19%3), In reCommodore Hotel F|re *nd F.iplouon, 324 24 24), 24* an 19*2)

ety (20U, 3 2337120 106 116-0. 1)L Cxl Rptr 323, 329- W(|97«) (inter,

o7, See infronote* 125-34 and RACixnpinyinjt test
91 C Wrkuii A K Graiiam, m/vn note 14, «t 227.



, 16 IHR HASILINOS AW iOUUNAL. Vo> *

concluded by sctllcnrnt ngrecmenls, it is unseemly lo interpret rides of
evidence in n wny that significantly reduces the likelihood that settle*
merits will ke rational and that the parties will fedl the settlements arc
fair. 1he courts’ interpretation or evidentiary rules should promote ra-
tionality and respect for the ways disputes arc resolved in the system
rather than irrationality and cynicism
Counsel can buttress these policy arguments by noting that the only
form of impeachment acknowledged by (lie rule itself is proof of “bins or
prejudice of nwitness.”  In addition, all or the eases cited in the Advisory
Committee’s note supporting admissibility for purposes of impeachment
involved evidence of generous settlements with former defendants who
were subsequently called lo testify at trial on behalf of plaintilf."™ It
seerrs unlikely that the drafters of Ihe rule would have failed lo mention
ns common a form of impeachment ns prior inconsistent staterents, if
they felt that it should constitute an exception to rule 408. Moreowver, it
is difficult to imegine that the drafters did not see Ihal the mﬂ
promise of meaningful protection offered by rule 408 would be a charade
and a huge trap for the unwary if impeachment by a prior inconsistent
staterment were considered a sufficient basis for admission.

Counsel also can argue that there are other well-established *'excep-
tions” to rule 408 that give courts umplc power lo admit evidence neces-
sary to correct wrongs committed during settlement negotiations. As
discussed below; there is clear authority to admit evidence of statements
made during negotiations if the purpose is lo show illegality in the tems
or an agreement or that nn agreement wes acquired through fraudulent
representations or omissions.«*  Similarly, courts have held that because
rule 408 applies only to genuine compromiser, of real disputes, it offersno
protection when statements made during negotiations or the terms of an
agreement tend to show that a purported settlerment wes in fact a sham

For exanple, rule 408 would not protect a statement that a settlement
wes entered solely to buy the testimony of a former defendant, or toin
ducc him to pretend to remain active in the ease by pursuing clains
against co-defendants in order to give plaintiff more leverage with those
other defendants. 101

The only wrong that a party could hide behind rule 408 if courts
refuse to admit statements made during negotiations sinply because lhey

99. . U* [:ir>. R. Evil*. 40* advivuy rommitirt'i note.
100 noto 108*16 and accompanying teat.
101  C. Wnioni A K. Graham, iu>ra note 14, al 263; ttr I- J. Vont* Conslr. Co *

Alliance Indus, Inc. 213 Neb 26*. 272-73, 338 N W.2J 60. 63 <19*3); tt*alio Quad/GrapS
tea, Inc v | ass, 724 F 2d 1230. 1235 (7tl. Cir. 19*3)
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arc arguably inconsistent with testimony at trial is lying on the sinnd or
during a settlerment discussion. Lying from the witness stand or during
settlement negotiations is n serious evil. Hut acknowledging that fact is
nat where thinking about this mutter should slop.

First, courts must nsk how much the narrower interpretation of the

rule would affect real world behavior: bow much less lying would there
ke, nnd how much more often would lying be detected, if rule 408 were
construed to permit admission of statements (lint were made in settle-
ment negotiations solely on the ground that they arguably arc inconsis-
tent with testimony offered at trial? Since there is no empirical study
that answers this question, we arc forced to speculate. My speculation is
thet adopting the narrower interpretation or the rule would have little
effect on lying. The psychological and other forces that lead people lo lie
arc probably sufficiently powerful in most instances to overwhelm
whatever fear might be engendered by the rather remote possibility of
exposure through admission of words uttered in settlement negotiations.
IMost lavwyers and litigants understand that only a srmall percentage of
eases reach the trial stage, so most counsel nnd clients probably would
believe that the odds arc small that a lie committed during settlement
negotiations would be exposed at trial. Moreover, if a party lies during
settlement negotiations about a nmitter of any real consequence, it seens
unlikely that he would not repeat the lieat trial. If he repents (he lie, his
stories will nat be inconsistent and the narrower interpretation of the rule
would not help expose his dishonesty.

There is some possibility that parties might be truthful during settle-
ment negotiations but uniruthful nt trial. The odds of that scenario oc-
curing often with respect to important issues seem small, hownever,
because the pressure to be truthful at trial is much greater than it is in the
informel, off-the-record settlement negotiations.  Moreover, most settle-
ment negotiations nrc conducted almost exclusively by counsel nnd not
by the clients. Thus, in the vast mejority of cases, the stories that would
ke compared for impeachment purposes would ke (1) the story told by
treclient nt trial nnd (2) the story told by his lawyer In settlemeyt di
siars. It is not clear that courts would perrn'tI i ment 0 3&@%
trial testimony by words uttered earlier by his in private lo
compromise the claim  In sum it is questionable whether the narrower
interpretation of the rule would contribute to the goal of deterring or
Cetecting perjury at trial or lying during settlement negotiations.

On the other hand, the broader interpretation of the rule, which

«ould bar evidence of settlement communications if (he only ground for

idmission wes arguable inconsistency between statements in settlement
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negotiations and testimony al trial, might promote positive ends by en-
couraging parties to share, durlng settlement discussions, more of the
reasoning nnd evidence that supports the odors or demands they meke. |
hasten to concede lhal just nsit is not clear how much a narrow intorpic-
tation of rule 408 discourages or exposes lying, it also is not clear hmv
much a broad interpretation of lhe rule would improve the openness and
rationality or settlement discussions. The absence of empirical cbta
forces courts lo meke educated guesses on both sides of the debate. |
fear, however, that fair consideration has not been given lo the argu-
ments Ihal support a broader interpretation of the rule. Such considera-
tion might begin by acknowledging that it is not true that only liais need
fear an interpretation of rule 408 that would permit admission of state-
ments made in negotiations solely on the ground that they arc arguably
inconsistent with trial or deposition testimony. Human thought
processes and forms of communication are so inperfect that there isa
substantial risk that parlies whaose hearts arc as pure as the r'.iveu Sow
will make statements at different times nnd in different contexts lhal are
arguably inconsistent. In other words, since being perfectly consistent is
virtually impossible, a rule (hat permits use of statements simply because
they arc not perfectly consistent sviuld lead to messive penetration of
settlement talks and could be used lo penalize the m?ure of heart just &
much ns the unscrupulous. The choice clearly is UL between pratecting
liars nnd exposing liars. Rather, the choice is between (1) an interpreta-
tion of the rule that might, to some unmeasured extent, deter some yng
by permitting parly opponents to expose it when negotiations do not led
to settlements, and (2) an interpretation of the rule that would give sare
reality to its promise of confidentiality and that might, to some unmea-
sured extent, make settlement negotiations more rational by encouraging
parlies to share the reasoning that supports their positions. Given the
lack of evidence that the narrow view of the rule has any effect on lying,
courts should reject that interpretation on the ground that it mekes rule
408 hollow and misleading and creates pressures on counsel and litigants

that tend to defeat the rule's purposes.

It. Ncgntiting a Contention of Undue Delay

Hy its own terms, rule 408 does not conpel exclusion of settlerent
communications if they arc proffered for the Egrpose of "negativing a
contention of undue delay." Parties arc most likely to want to use settle-
ment communications for this purpose when the ogiVbsiiiou is asserting
that the doctrine of laches should bar their claim. As both Wignmorcand
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Professors Wright and Graham point oul, 1,1 however, often it will only
lie the existence of negotiations that is relevant, not the content of the
parties statements during the discussions.  Lawyers who are trying to
limit disclosures from the negotiations should press this point on the
judge. On the other hand, the content of statements made during the
negoatiations would be relevant and admissible, barring protection from
soe other rule such s rule 403, if plaintiff contended that lie bad failed
lo press forward because of specific promises defendant nm.:e during
their settlement talks. For exanple, this may occur where there is evi-
dence that the defendant told the plainlilf not to file suit because the
defendant would meke (lie plaintilf whole without the necessity of resort-
ing to the comt system
In contrast, parties will rarely be able to use an opponent's assertion

of a defense based on the statute of limitations lo justify introducing evi-
dence from settlement negotiations. The obstacle, however, would not be
rule 408, but rule 4()2's requirement of relevance.™ Under most statutes
of limitations, "the fact that one wes attempting to compromise the dis-

pute is usually no excuse for failure to file the conplaint or to take
whatever steps arc required to comply with the statute.™"* An exception
to this generalization might arise when the evidence from the negotia-
tions suggests that the defendant had affimretively induced the plaintiff
nat to file his claim by meking false promises to pay or otherwise correct
the situation. \VWhen a defendant's request or promise reasonably induces
the plaintiff not to file within the statutory period, the plaintiff might well

ke able to invoke the doctrine of equitable estoppel to make the evidence
relevant 105

Courts have permitted parties to use evidence of settlement negotia-

tions lo excuse failures to begin efforts to mitigate dameges promptly, or

to rebut a defendant's contention that the plaintiff's delay in stopping

work under a contract showed that the plaintiff did not believe that the
defendant had breached.Similarly, a defendant is likely to be permit-
ted to introduce evidence that during settlement negotiations it offered to

102 stt C. witiGiir A K. Graham, iupra note 14, at 272 (citing Wicmore. Evmrsicn
$ 1061 n 43 (1972))

10) Fro. R. F.vm. 402.
WHiGiir A K. Graham, tupra noie 14, at 271.
10$ Iﬂ al 28).
106. Stt. t.g. Callfornia A Haw. Sugar Co. v. Kansas Cily Terminal Warehouse Co, 602
F. Supp. 183. 183 (W.D. Mo 198%) (company sold tugar lo alternate buyer while negotiations
progressed, resulting in greater damages due lo drop in mnrliel price); Urico v. I'arnell»lil Co,
708 |!.2tl 852, 8S$-56 (lei Cir. 1983) (plainltlT incurred additional loss of use damages while

negotiating wilh insurer over who would pay for truck, repair); C. W rkiiit A K. Graham,
tvpra note 14. at 272, 28J.
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reinstate Ilie plaintiff when the purpose of the evidence is to show lint
the plaintiff did not mitigate his damngcs 107

Wrongful Acts During NcgolinllunJ

Rule €3 will not hlock admission of evidence from settlerment nego-
tiations if the purpase of the evidence is lo show that a parly committed 1
civil or criminal wrong or proposed illegal activity. For exanmple, rule (8
would he no olstacle to introducing evidence that an offer to conpromise
macde hy a defendant in an antitrust action consisted of an invitation to
join an illegal conspiracy,1* Similarly, there is no reason lo read rule !
as barring evidence that a parly attempted to extort another during set-
tlement negotiations. As suggested hy Judge Weinstein, a former mem
ber of the Advisory Committee on the evidence rules, courts also should
admit evidence from settlement negotiations that ..hows a libel, an as-
sault, or an unfair labor practice during die negotiations themselves

Evidence from settlement negotiations may be used in other con-
texts. Parties may use such evidence to help prove the failure of an insur-
ance carrier to maeke a good faith settlement within policy limits."™"
Evidence from settlement negotiations also might le used to help proves
claim of attorney malpractice, or 1s part of a lawyer’s effart lo prove thet
lie is entitled to a fee that a former client is wrongfully refusing lo pay.1'
There is also authority for the view that a grand jury investigating crimi-
nal charges may subpoena evidence about settlement negotiations inan
earlier civil lawsuit " 1 This exception finds support in rule <IBs exoress
permission to use evidence from settlement negotiations to prove “an ef-
fort lo obsrruct a criminal investigation or prosecution.™"

Asignificant variation 011 (bis theme can arise when some memers
of a putative class object to n proposed settlement of a class action. An
important Seventh Circuit opinion held that *'the conduct of the negatia-

tor.  See Thomas v. Resort Health Related Facility. 539 F. Supp 630. 637-3S (li ) S V
198288(d|scr|m|nat|on_ in employment nol cause of damages afler reinstatement olTrr

108 CF. Crousc-ilinds Co. v. Internot!lt. Inc., 518 F.Supp 413 414-16 (N.I).N.Y 9"t
(Clayton Act provides an exception to rule 408 as re?ards consent decrees or nolo conlendrrr
pleas in antitrust actions; exception is necessary to allow use of past antitrust conduct in m
forcing law).

109g 2?] WItNSiriN A m. Dimor*. \Vi:inxtmn's Evmrwee 408-428 51973

110_ See. eg. Fletcher v. Western Nat'l Life Ins. Co., 10 Cal. ApF. 3d 376. 39%. 89 Ol
Rptr. 78, 90 (1970) (construing an earlier version of analogous stale law, Cat. Fstti Cold

5H52
111.) C. WHicuir A K. OnAiiAM, supranote 14, nt 282,
112, See In re Special Nov. 1975 Grand Jury. 433 F.Supp 1094, 1097 <N I) Il 14*4

(subpoena duces lecum issued lo Peat. Marwick, Mitchell A Co.).
113. Frt> R. Kvtu. 40*.
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liors (i relevant lo (lie faimess™ of n proposed class settlement."*
Therefore, members of a class lint seek lo block approval of such nset-
tlement arc entitled to conduct discovery or examinations into how the
negatiations were handled, including Inquiry into alternative oilers that
nay have been considered nnd potential conflicts of interest of counsel
who led the settlement negatiations on behalf of the class.2' The court
noted that the "seemingly irregular conduct of the negotiations™ raised
real questions about whether those who had purported to represent the
menbers had done so adequately and whether the terms of the proposed
agreaent .\vic unfair to some of the people who would he included.1”

). To Prove or lllock Enforcement of an Alleged Settlement Contract

Rule 408 docs not bar the use of evidence from settlement negotia-
tions if the purpose is either (1) to prove that an agreement wes reached
ad should he enforced, or (2) to defeat enforcement of an apparent
agreement.  For exarmple, the rule will not prevent a party from introduc-
ing evidence from the negotiations lo show that a settlement contract wes
procured hy fraud' 7 or wes the product of duress or mutual mistake.

There arc some circumstances, however, in which counsel may lie
aole to forestall such suits. Counsel may incorporate a release into the
seftlerrent contract that specifically announces that in deciding to enter
the agreement neither party is relying on "any inducements, promises or
representations” that arc not set forth with particularity in the settlement
contract itself. The Ninth Circuit recently relied, in part, on such lan-
guece to deny a sophisticated commercial entity an opportunity to prove
thet a settlement and release were obtained through the intentional fraud
of an opponent.™"* Courts presumebly would be more reluctant to per-
mit such language to foreclose an clTard to set aside a settlement between
parties of substantially unequal bargaining power and sophistication.
Moreover, state statutes may prevent general release language (as op-
posed lo language that specifically identifies certain events or docurments
out of which no future clains coulJ be mede) from extinguishing “clains
which the creditor docs not know or suspect to exist in his favor rt the
lime U executing the release, which if known hy him must have materi-
dly affected his settlement with the debtor.""'7

14 l)twald v. General Molort Corp . 534 F.2d 1106. 1124 (7th Cir. 1979)
15 W at 1123-2.
16 Wat 1124 .
17. SetGoman v. SoWe, 120 Mich App *31. *42. 32* N.W.24 119, 124 2§ (19%2)
(comlruing Ihe parallel mate rule). .
Hrae Tranvp, Inc. v. Coipera A |.yhrand, 790 F.2d 1439, 144% (9th Cir. 19%6).
119 Cau Civ.Com §1542FWot 19%)
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E  Stntc of Mind

Although there arc innumerable other purpases for which coursel
might seek to introduce evidence from settlement negotiations, one hes
been upheld over objections based on ride 408 so often that it warrants
specific mention. Courts often have admitted evidence of settlements or
from settlement negotlatlons to help prove the state_of mi the

EI"FJ\M mg s mn [cucr eectric

e ) for exanmple, theoou’[
held that e\/ldence from settlement negotiations that occurred before fil-

ing a complaint wes admissible to tchut an assertion by that il
E%ﬂt been aware of an issue until the suit wes filed. In I \
1,1 the Second Circuit upheld a trial court’ decision to admit a

consent decree entered by defendant with the Securities Exchange Com+
mission when the purpose of the evidence wes to show the defendant's
knowledge of securities reporting requirements. Similarly, the Third Cir-
cuit has admitted evidence from settlement negotiations to show that a
police department krew that a particular officer had Jiodlert
propensities. 172

Most reported opinions seem quite liberal in admitting evidence
from settlement negotiations to prove or rcout contentions about a
party’s state of mind or knomedge. At least one court, however, hes
viewed this kind of reasoning as perilously close to perﬂg }Seuweo{
%ch ] to pr0\|£ﬁ[t1e W{&f%\?’l? itself. In [IE/

. 0 and'v Hioson Un , thecourtrefusedloadnt
evidence of an earlier settlement with a non-party that wes proffered to
show that the defendant knew about nllcged enployee dishonesty earlier
than it contended at time of trial. The court reasoned that admitting the
evidence for such a purpose wes tantamount to admitting  to establish

the validity of the plaintiff's underlying claim.w*

I11. Rule 403: An Additional Source of Protection

Rule 408 does nat purport to compel courts to admit evidence of
settlement whenever that evidence is offered for some purpose other then
to prove liability or dameges. Rather, in such situations the rule sinply
docs not compel exclusion of the evidence. Rule 408 also does not pur-
port to prevent counsel from invoking other rules of evidence to attenyt

120. (-87 F.2d 182. 185 (7ih Cir. 1982).

121. M8 F2c) 94. 97 (24 Cir. 1981)
122, G.i[ttmrUi v. Flint. 564 F.24 112, 11(>(34 Cir. 1977).

123, ﬁfs F. Supp. 434. 444-45 (D.N.3. 1980).

m
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toblock admission of settlement material. \When rule 408 docs not com-
pel exclusion, counsel should look to Federal Rule of Evidence 01ns m
Independent potential source of protection. 125
Rule 403 provides thnt:
Al evant, evidence ke exdluded if its proetive valle is
%t%g;ll oUE] miydar‘g:;er of unfair []’e_|LdICE confsion

ofthelssuaorm eedmgtheuy, or by considerations of undle
ﬁ%\/\%e of t needess présentation of cumulative

Il is important to enmphasize at the outset that the Advisory Com-
mittee's note to this rule states thnt the other rules in article IV, which
incluce rule 408, "rcllcct the policies underlying rule 403 and consist of
"'concrete applications evolved for particular situations.” 127 Thus, rule
408 is a sub-species of rule 403, nnd the kind of analysis required by rule
433 is appropriate to decide whether evidence from settlement negotia-
ti(irs should be excluded under rule 403 even (hough it is not barred by

Before turning to the ease law that supports this view it is impor-
tant to describe a strong argument by analogy from rule 404(b) Rule
404(b), also in article 1V, is one of the “'concrete applications (of the kind
of balancing generally called for in rule 403] evolved for particular situa-
tions."L The structure of rule 404(b) parallels the structure of rule 408.
Dath begin by prohibiting admission of specified kinds of evidence for a
specified purpose, then go on to announce that courts arc not required lo
exclude the kind of evidence the rule covers if it is offered for a purpose
other than the one proscribed. Rule 404(b) prohibits admission of evi-
dence of "'other crimes, wrongs, or acts . . . lo prove the character of a
person in order to show that he acted in conformity therewith." 129 In its
seoond sentence rule 404(b) states that such evidence "may ... be admis-
sible for other purposes, such as proof of notive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or acci-
dent" 110 Explaining how courts should proceed when “the rule does not
require that the evidence be excluded" because it is offered for a purpose

that is not prohibited, the Advisory Committee’s note declares:
No mechenical solution iss  red  The determination must Ik

125, Sir, t.g.. Weir v. Feilci.il Inv Co., 811 F.2(I 1387 (IOtli Cir. 1987); infra miles 134-54
amJ accompanying lest.

126. Fil> R. Evil) 403.

127.  Fr.l. R. Evil) 403 advisory committee™ mile.
18 11

129, t). R. Evil). 404(1)

) 11
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mecke widlicr_the danger of undle ui ouveighs the pramiive
vl of the evidence In \newof(he ty of othér mears of proof
and other factars appropriate far meking dsusms of this kind unckr

Kuc403.13
Thus, for a rule thnt also is in article 1V, and that is .structured just like
rule <I(8 the Advisory Committee mekes it ¢ aﬁr that courts should con+
duct an independent analysis under rule 201 dll€f" they conclude tht the
concrete application provided for in a particular rule docs not require
exclusion.m
Fifth Circuit proceeded exactly in this manner in United Stain

155 . Significartly, llie evidence that generated the dispute con+

sisted of a consent decree nnd supporting documents that resulted front a
settlerment of a prior civil lawsuit.,M Thus the court arguably could hate
adverted to the policies supporting rule 408 in addition to relying on rue
404(0). Neither party sought to draw support from rule 408, though,
and the court did not raise the issue, flic court did state clearly, hoa
ever, that even if the evidence wes not barred by rule 404(b) because it
wes proffered for a purpose other than the purpose proscribed, its admis-
sibility *'remains subject to llie balancing test of rule 403. The pramlive
value of the evidence under consideration must be determined and com
pared with the danger of unfair prejudice occasioned by its admission,
error being found when it is clear that the, Igtter substantially outweigh!
the former." 115 Applying tins test, the court concluded thet the
trial court had committed reversible error by admitting the consent tie-
crec documents. 1,6 Since the reasoning in support of this conclusion
colored substantially by the special concern for protecting a defendant™
rights in a criminal trial, however, 157 the implications of this holding for
civil litigatiog arc not clear.

As (lie court suggested, and as (he Advisory Committee's nrtr
mekes clear, the kind of analysis that is appropriate under rule 401 oot

-C(_|=/\—h-

J
a

sists of "balancing the probative value of nnd need for the cvdoe J
against the harm likely to result from its admission."0”” In conducting  J
this kind of analysis, courts may consider, among other things, te a
"availability of other means of proof" and whether the evidence woul ||

131. Pro. R. Lvid. 4(M(h) advisory committee's nole.

2. Id

133, 557 F.2d 1149. 1153-55 {5lh Cir. 1977).

134 lit. al 1151

135, lit. nl 1153 (citing Fin. R. Evn>. -104 advisorycommittee's note: United Son <
Calano. 553 F.2d 497. 499.500 (5lli Cir. 1977)).

136 (at 1155

137. . at 1153-54.

138 Frn. R F.vio. 403 advisory committee's note.
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have “an undue tendency to suggest decision on an imprQper \[Tsis,
Ohn cap v I

ly, t ily, an emotional onc.",w &}B
HF]H%C ﬁu%t} WI 40 is instructive in this context, In (het
case, the court refused to order pretrial disclosure of settlement docu-
ments, reasoning in part that representatives of the party seeking discov*
ay had participated in the settlement discussions and thus would ke ina
position to impeach erroneous testimony about thcde;t?iswssions without
* discovery of the documents. 141 Interestingly, the court did not cite
3 4ﬂ£ jl_zl?g; instead, the court based its holding on the inplications of rule
Given the strength of the common-law view that an offer orcompro-
9 raisesheds light only on a party’s desire to terminate litigation, not on its
J assessirent of the merits of an opponent's underlying position, counsel
s should be nblc to argue persuasively in many environments that evidence
U dfan offer of compromise is of little or no probative value.}d  Sinultnnc-
ausly, counsel can argue that admission of an offer or compromise would
I, create a huge risk of unfairly prejudicing the party who mede the offer
fo ad of confusing and misleading the jury—isks thnt could not be climb
jk reted by limiting jury instructions. Moreover, if n court admitted ovi-
doec from settlement  negotiations, faimess would require giving
1 opposing counsel a full opportunity to explicate for the jury the context
if, inwhich the settlement statements or offers were mede. This would ef-
Y fodively expand the litigation into collateral matters that would exacer-
kete the jury's confusion and fruitlessly lengthen the trial.
Counsel should add arguments based on the policy that informs rule
A 4B courts that admit evidence from settlement negotiations discourage
» communication about settlement and impair the rationality of settlement
lj discussions, and thus help lo defeat the policy of encouraging consensual
resolution of disputes. Admitting the proffered evidence would seriously
T, threaten these important interests. Since that evidence generally would
J! keof marginal probative value, it should be excluded.
While not numerous, there arc several eases that clearly endorse the
J; piopricty of using a rule 403 balancing analysis before deciding lo admit
., evicenee from settlement that is not clearly barred by rule 408. In FEIl

h 09 d
R, HO. 10J E Supp 44* 4,0 (SD.N.Y. .
E, Ol Id P ( )

B, 02 Seeid
0). Sqe,eégi-OverseasMotors, Inc. v.Import Motors Ltd..Inc.. 575 P. SuPp. 499, 555-J7
(11). Midi, 1974) (elTorts lo settle orcompromise a claim, along_ with direct suggestions or
ordures of settlement, will not be received in evidence as an admi'-Von of liability on part of
| Acpatty making the offer).
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Fedkeral InsLrance o s lie district court had conducted a rule 400
analysis or proffered settlement evidence nnd had decided lo exclude the
evidence because “its relevance wes outweighed hy its prejudicial
value."#4 On appeal, the panel of Tenth Circuit judges explicitly upheld
the propriety of conducting such an analysis under rule <I®@¥% There-
vieming court declared:

| lie prejudicial cfTcct of allowing a jury to hear of the circumstances
surrounding the settlement of a claim was one of the concerns that
motivated the drafters of the Federal Uules of Evidence to absolutely
prohibit the use of evidence of a settlement lo prove liability or the
amount of n claim. Fed. U. livid. 408, Although Utile 408 docs not
prohibit the admission of evidence of the circumstances surrounding a
settlement to prove something other than liability—such as voluntari-
ness—many of the same concerns about prejudice nnd deterrence lo
settlements exist regardless of the purpose for which the evidence is

offerei.lr.e
dlstrlct must weich the prejudicial effect of such evi-
s of g

Remandlng the ersc for other reasons, the VVBIN court explicitly in-
structed the district judge to conduct a full balancing analysis of the prof-
fered settlement evidence under rule 403. 14" While the Tenth Gircuit
parel did acknowledge that the “exclusion of relevant evidence under
Rule 4083 is an extraordinary remedy to be used sparingly,” it also em
phasized that the “decision to exclude (or admit) evidence under [rule
403] is within the sound discretion of the trial court, and will not he
reversed by this court aosent a clear abuse of discretion " 147
Several years earlier a different parel of Tenth .Circuit | hed
ED rarily endarsed this Lﬁof Min%lw&ﬁﬁm
Inn 0 X The appellate court Upheld a
trial judge's deC|S|on under rule 403 to exclude testimony that “would
have revealed settlement efforts” in a related earlier ease. The gppellate
court noted that rule *(Bconfers considerable discretion on a trial judge
with respect to such metters and found no abuse of that discretion.m
Several eases provide additional, but less direct, support for the no-
tion that courts may use a rule 403 balancing analysis to decide whether

144 Sl F.2d 1387, 1395 (10th Cir 1987)

145 Id.

146 M.

147. Id

148. 1d al 1396
149. h

. hi.
150. 624 F2d 145. 149 (Inili Cir 1%8l11) Only Judge McWilliams participated in I*-%1

1IWr and United fidelity.
131, Id.
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toadmit settle woseexcl |d not be conpelled by
rule 408.14L |r?fenm Fsm%w majority found a vio-

lation of rule 408, then fowsed on the extent of the prejudlce lo defenc-
nut in deciding Ihal reversal wes necessary because of the trial court's
jsclosure of the amount of n settlement with former codcfendnnts. The
dissent argued |hal the ap loroprlate analytical model in this situ-

ation consists of the balancing called for by rule 403.14
In sum, it is entirely appropriate to invoke rule 403 to oppose the
admission of settlement evidence thnt rule 408 would not autometically
ber. As the arguments and authorities described above meke clear, there
arc many circunmstances in which the interests that would >eadvanced
;y*ﬁé?%sion clearly outweigh the berefits that might result from

I\V. Discoverability vs. Admissibility: Is There a "Privilege"
for Settlement Communications?

Attorneys must be careful to distinguish pretrial discoverability
from admissibility at trial. Litigators cannot safely assume thnt state-
ments mede during settlement negoatiations that would not be admitted at
trial (by virtue of rule 408, or rule 403, or sinply because they would be
irrelevant) arc also immune from discovery. Courts attempting to resolve
the discoverability question must face issues and conduct analyses that
arc quite different from the issues and analyses relevant when ruling on
the question of admissibility. Unfortunately for counsel, who would like
to be able to predict the likelinood that settlement communications will
remein confidential, the published opinions un discoverahility of settle-
ment negotiations do not reflect a consensus about besic issues in this
area. As the paragraphs that follow make clear, some courts arc sympa-
thetic with the need lo preserve confidentiality even as ngainst discov-
ery.I’ while othcis have ruled that settlement communications arc
discoverable despite the policies that inform rule 408.5h

Whether or not communications made during settlement nogotia-

152 See. eg., John McShain. Inc. v. Cessna Aircrafl Co. 563 F.2< 632. 635 (3d Cir.
1977); United Staler v. Conk, 557 F.2d 1149, 1152-55 (Slh Cir. 1977); Stacey v. Danger I'unla

Corp., 620 F.Supp. 636, 637 (D. Me. 1985), the McShain court concluded that a Irial judge's

decision lo admit evidence of settlement with a former defendantloshow bias of anerpeil
witness employed by that former party "was not an abuseof discretion ‘soinconsistent with
tubslantial justice’ ns 'o require a new trial” John MeShain. Inc. 563 F 2d at 635

153 793 F.2d 1067, 1070-71, 1075-78 (Slh Cir. 1986),

154. Id nl 1076 ('l hotnberry, J., dissenting).

155, Seeinfra notes 160-71 and accompanying text.

156. Seeinfra notes 172-217 and accompanying teat.
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lions nrc discoverable may depend, in pari, on whether courts will recog-
nize a "privilege" for settlement communications under rule 408 o

federal common law. This question is important because the scope of
discovery is defined as "any matter, not privileged, which is relevant lo
the subject matter involved in the pending action."11 It follows thnt if
communications made in connection with settlerment arc privileged, they
will fall outside the scope or discovery, even if they arc relevant. \While
no appellate court in the federal system has addressed this question di-
rectly, several district court opinions express or imply views on this mat-
ter. The mgjority view seerrs lo be that settlerment communications air
not “privileged" within the meaning of the rules that defire the scope of
discovery.1* |he sdtire question arises under analogous slate statutes.
As discussed below; the oidy appellate court in California that lias ad-
d; .sscd this question also has concluded thnt there is no goncralizablc
"privilege” that shields settlement communications from discovery. 1t*

A. Support for the Existence of a Settlement I'ritilcge

The ease law support for the view that rule 408, or its commou-law
antecedent, creates a privilege is relatively thin and appears to represent
the minority viem: At least one important opinion from a federal court
of appeal prior to 1975, when the Rules of Evidence becane effective,
uses the word “privileged” when referring tq settlement comtmmica-
lions.1'0 This reference, however, appears almost casual, not the product
of self-conscious analysis about the significance of 1he word privilege.

More recently, Judge MncMehon of the United States District
Court for the Southern District of New York appeared to endorse llie
notion that Federal Rule of Evidence 408 creates a “'settlement privi-
lege.” This privilege would block discovery of communications related
to settlement unless the party seeking the discovery can show clearly thet
rule 408 would not bar admission of the communications at a subsequent
trial. "1 Unfortunately, the only reasoning the court offers in support of
this conclusion isa cryptic suggestion that denying discovery of the prod-
uct of earlier settlement negotiations is necessary "in order lo safegard
(lie policy favoring settlements." ' 61

157 Fro. R. Civ. I'. 26(b)
158. Seeinfra notes 172-217 nml nccoi. anying lent.
159. See Covell v. Superior Court, 159 Cal. App 3d 39.42. 205 Cnl Kplr. 371. 37.1(|0g||

160. See Fdu.niil Valvev Inc. v. Cameron Iron Workt, Inc., 286 F.2d 933, 938 (5tli Cir

1961).
1621. Olin Corp. v. Insurance Co of N. Am., 603 F. Supp. -145, 449-50 (S.D.N.Y. IW |

162. Id. al 450; ire llotlaro v. Hatton Atvic., 96 F.K I). 158 (IM3.N V. 1982). divcuord
infra note* 211-19 and accompanying lent

July 1988| n SCITI TMF.NI NF.OOTIA1IONS 99
Two of the other opinions that support the argument that rule 408
creates or reflects a privilege offer a little more by way of explapation bm
on the }rial rather than on lhe discovery singe. s
IPUEATTY, INC., L presented the issue of whether or nat a trial judge
hed committed reversible error when, in explaining lo the jury why cer-
tain defendants were no longer present, he disclosed not only the fad
dial Ihey had settled with Ihe plaintilf but nlso the nominal amount for
which they were released, 1u support of his dissenting view that llie trial
oourt had nat committed reversible ciror, Circuit Juage Thornberry em-
phesized that rule 408 *is rooted in (he policy of promoting settlement by
privileging settlements and settlement negotiations.” 164 When Judge
Thomberry insisted lhal the rule "is based on the privilege rationale,"
however, his purpose wes not to argue against the discoverability of such
meterial, but lo support his minority view that a party could effectively
waive the operation of rule 408 at time of trial by agreeing lo the intro-
duction of its own settlement offer or demand 161 Thus his dissenting
opinion lends only oblique support lo arguments that rule 408 has cre-
ated a gereralized privilege for settlerment negotiations that protects them
from pretrial discovery.
Counsel will find aéletge more suppour(tjgeor such an argurrelnt in the
e thnt su lor District J Mhrovitz’s conclusion in
ﬁﬁrﬁl hpbaf(ﬁ)pof%(]BTUSThls ease presented the issue of
V\lnether the court should strike an affidavit submitted in support of a
motion for summary judgment because the affidavit contained accounts
of positions the parties had taken in settlement negotiations 167 In ex-
plaining its decision to strike the affidawvit, the court pointed out thnt the
purpase of rule 408 is "'to encourage settlement and compromise negotia-
tions."36* The court then proceeded to argue that "(iJt is only through
such orderly and privileged’ discourse regarding clains tiiat this policy
is most effectively served, and only when the privileges thereby received
arc strictly enforced will opposing counsel feel free to candidly and fully
st forth their proposed compromises.™B
While these opinions in and DUNO acidressed issues raised
nt the trial stage, the rationale that supports them surely is not irrelevant
to the question we face here, which is whether federal law; through rule

163 794 F.2d 1057, 1068-69 (M cir. 1986).
164, Id. * 107576,

165. Id.

166 16 F.RI. Caw 1116(N.D. Ill 1975).
167. 1d at 1117.

168 Id.
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408 or otherwise, creates a "privilege” that can ofler settlement commu-
nications some protection from discovery. The root of the rationale in
each opinion is identical: if the law wants to encourage sefttlement by
encouraging frank negotiations, it is in}oortant to create an ermronment
in which counsel and parties can he faiily confident that what they say rs
they negotiate, and the terms of any agreements they might reach, will
not he used against lhem later. Arguably, the law will fail to create such
an environment if settlement communications arc discoverable sinply an
a showing that *'the information sought appears reasonably calculated lo
lead to the discovery of admissible evidence."Tr"

A strong argument in favor of vieming rule 408 as creating a privi-
lege can be built from the principal purpose of this ride Uccausc its prin-
cipal purpose is to encourage settlement by encouraging “freedom of
communication with respect to compromise, even among lawyers,"'m
rule 408 has something very important in common with traditionally rec-
ognized privileges. The principal reason the law cloaks communications
between attorney and client with confidentiality, for exanple is to en-
courage clients to "tell all'" to their lawyers. The traditional privileges, in
short, have been designed to open up lines of communication in certain
settings in which full communication will serve important societal inter-
ests. The fact that rule 408 is designed to serve a closely analogous func-
tion is a mejor argument in favor of viewing it as creating a privilege.

). Support (ot the View thnt No Settlement Privilege Exists

The traditional privileges attach to communications between per-

sons who ongoing, 9.{]]]’[]\& interdependent, nonadversarial rela-
tionships eq, between priest and penitent, husband and wife, doctor

and patient, Tawyer and client). One purpase of the traditionally recog
nized privileges is to strengthen these relationships, relationships that so-
ciety has an interest in fostering. Parties to settlement negotiations, in
sharp contrast, arc hy definition adversaries. While in a small percentage
of eases they may end up with ongoing relationships, society usually hes
no independent interest in nurturing dose tics between adverse litigants,

nt least none that parallels the kind of societal interest that inrpircs Ihr
traditional privileges. llccnusc no special relationship that society is
committed to fostering is involved in most settlement negotiations, it can
be argued that a key rationale supporting traditional privileges is ingopli-
cable to the kinds of communications covered by rule 408.

170. Pro. R. Civ. I'. 26(b).
171. Pro. R. Evio. 408 advisory cnmmitier's note.
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Additional arguments em be marshaled against the view thnt rule
408 creates a privilege. One such argument is that the rule purports to
apply only nt the trial stage and offers no express protection against pre-
trial discovery of settlement communications. Another argument is that
hy its own terms rule 408 erects no bnrricr to admission nt trial of settle-
ment communications when (he evidence is offered for any purpose other
than "to prove lidbility for or invalidity of the claim or its amount.”
Thus the protection rule 408 dll'ars is much more limited than the protec-
tion offcicd by a privilege like the ntlorncy-clicnl privilege. The nitor-
ncy-cliont  privilege attaches automtically to certain kinds of
communications and can ke penetrated only on nil extraordinary show-
ing Rule 408, however, does nat come into play nt nil unless a party
wants to introduce the settlement communication nt trial for the only
puiposc that is forbidden by the rule. The rule alone is not a bar if the
party Who wants to introduce the evidence can proffer any one of the
soores of other purpases that might meke the evidence relevant. Since
rule 408 promises so much less; il cannot senve as the source of an expec-
tation of privacy that is nearly as strong as the expectation created by the
attorney-client privilege.

Another reason that might be cited by courts in declining to hold
that rule 408 creates a privilege lies in the fact thnt the legislative history
of rule 501" strongly suggests that Congress did not want the Federal
Rules of Evidence to senve as a source of "privilege” law. As originally
submitted by the Supreme Court to Congress, article V of the proposed
federal Rules of Evidence contained thirteen rules, nine of which defined
specific nonconstitutionnl privileges (hat the federal courts would have
been required to recognize. 171 Another of these proposed thirteen rules
announced (hat federal courts could recognize only those privileges iden-
tified in the proposed rules or in some other act of Congress. 174 Signifi-
cartly, the prohibition against admission of settlement negotiations to
prove liability wes not in this package of privileges. It wes set forth not
in the article dealing with privileges, but in the article entitled "Rele-
vacy and Its Limits," in which it is presently located. Thus, it would
appear thnt the Advisory Committee and the Supreme Court diu not
consicer the protection offered by rule 408 a privilege. Moreover, Con-

172 Seell.R. Rrr. No. 650,93d Cong., 1st S«*. 8, reprinted in 1974 U.S. Cone Cong. A
Admin. News 7075, 7082; S. Rr.r. No. 1277, 93d Cong., 2d Sess. Il, reprinted in 1974 U.S
Code Con_?. & Admin. News 7051,7058. Com/rorr Proposed Rules of Ewd , 51 F.R I> 315,
356-83 (1971) yeith Fed R Evid. 501

173 See Proposed Rules 0f Evidence, 51 F.R D. 315. 356-83 (1971)

174 Seell.R. RI.I. No. 650,93d Cong, ISl Sess, R, reprintedin 1974 U.S. C00N Cong A
ADM  Ni.ws 7075. 7082.
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gress rejected the privilege rules ns proposed by the Advisory Committee
and the Court nnd sulbbstituted in their place what is now rule SO, which
essentially provides that privileges in federal qucs'.ion eases "shall be gov
ermed b)/ the [EVOIVIng] prInCIpIes of the common law." Thus, congress
in dTact decided thnt the Federal Rules of Kvidenee should not be used to
establish or to change the scope of privileges. Since Congress rejected the
use of the Federal Rules for this purpose, it would seem diflicult to ague
thnt rule 408 creates n privilege.

While they have nat directly endorsed nil the arguments descriled
abowve, several federal courts have concluded that there is no generalized
privilege thnt protects settlement communications from discovery,
Hcfore discussing opinions whose reasoning would appear to apply
eases of nil kinds, it is important lo discuss a Seventh Circuit opinion thet

deals with the spegial problens intcd with settlement of dass rc-
lions 175 In N WMGXW, , l ¢ trial court had approved
settlement as to a subclass of plaintiffs after refusing to permit lawers
for disgruntled class members to conduct discovery into how the negoatia-
tions were handled by other lawyers who purported to represent the in-
terests of all members. The appellate court concluded that this refusdl
constituted an abuse of discretion and reversible error.177 The cout
pointed out that, before approving proposed class action settlerments, dis-
trict courts have a special responsibility to make meaningful incuiry into
their fairmess.I7* If lawyers for class members who did not have an op-
portunity to participate in the negotiations challenge this faimess, mean-
ingful review reguires affording them an opportunity to discover “ The
options considered and rejected, the topics discussed, the defendant’s re-
action lo various proposals, and the amount of compromise necessary lo
obtain a settlement.’ " &>

The court of appeals noted that there was "'no convincing besis™ far
an argument that the conduct of these class action settlement negotia-
tions "is protected from examination by some form of privilege" ™0 Ihe
court insisted that its ruling wes consistent with the letter and spirit of

17}. Presumably similar problems could arise in connection with any settlement th-g if.
quired court approval, eg, "shareholder derivative suits, bankruptcy claims, antitrust suit*
brought by the United States , .., and any suits 'ntTceling the public interest.” " Janus FiIms.
Inc. v. Miller, *01 F.2d 578. 582 (2d Cir. 19%6),

176. 591 F.2d 1106, 1124-25. 1131 (7lli Cir. 1979).

177. 1d.at 1131

178.  Id at 1123.

179. Id. at 112} (quoting Note, Developments in the Law—Clau Actions. 89 llaav. |
Itr.v. 1318. 1562 (1976)).

180 Kal 1124 n.20.
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] rde408™m It wes consistent with the letter of that rule because, nu its
" fae rule 408 "only governs admissibility.” *1 It wes consistent with the
[ spinit of the rule, which seeks to promote settlement, because:

Participants in negatiations to settle dass actions arc anare thet Rule
23(C) requires the trial court's aporoval of my settlerent reached
Mreow, tl’gfyarcorsmj_d he anare |hal the court will incuire irto
LI ST | ok Gy (oo s e
%Wsoirr@larrstoc%’st&kﬂaﬁal doubt” on their

Inother words, the Seventh Circuit panel concluded that participants in
dass action settlement negotiations had no reasonable expectation of pri-
ey, at least as nguinst other members of the class. \Where there is no
reasonable expectation of privacy, no privilege should attach.
no blisrewt)fini takes exception to the holding or rea-
soning of IN € d VOIS LOM.. counsel who participate in class
action settlement negotiations should appreciate the substantial likeli-
hood that their words and deeds in that context arc both discoverable
ad admissible in a proceeding to assess the faimess of the proposed
agreement or the adequacy of the representation of the class. Similar
nsks may attend any negotiations in which the court must approve the
tems of a purported settlement., i
i Federal Treck Commisson  Stncard Fiancid
a First Circuit parel held that the common-law right or noocss
reaches financial statements submitted in confidence as part of a negoti-
ated consent decree nnd thnt the parties resisting disclosure of these doc-

urents had failed to meke the compelling g that ld
required to overcome this common-law right. md W’Hmﬁ

oourt accepted the premise that a common-law right of access attaches to
dl documents considered by a court "in the course of adjudicatory pro-
ceedings” 185 The court then held that a judge's consideration of a pro-
posed consent decree constitutes an “adjudicatory proceeding " 186
According to the court, even when the proposed decree already has been
hammered out through private settlement negotiations between a govern-
mental agency and private parties, the trial court retains a resporsibility
to "meke its own inquiry into the issue of reasonableness” before it can

w
O ct

d (citation omitted).

B W
12 |
181
184 830 F.Jd 404 409 (Ist Cir. 1967).
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for Auto Safety v Of JUBtiCR 191 llocausc it hes been died
with approval in subsequent opinions from other courts, the pertinent

SETTLEMENT NEGOTIATIONS

pul its imprimatur on llie decree s proposed.27 In llie ense nl linid, llie
district court had relied on (lie confidenlial flunucinl statements “in &s-

sessing (lie reasonableness of llie order, i.e., in determining (lie litigants
substantive rights, and in performing its adjudicatory function. The tom
morHinw presumption of public access therefore ntinched to them"T'
The court went on to hold thnt a party who attempts to overcone de
common-law right of access must make a compelling showing nnd tret
the courts should prohibit public disclosure (in this case lon
only when the intcicsts that would be served by scaling the docurents
clearly outweigh the policy and tradition that support the public right of
access.19 In the ease nt hand, the First Circuit upheld the Irinl court's
decision to unseal the financial documents even (hough they hed ban
submitted to the governmental as part of settlemeEt negatiations
on the assumption thnt they would remain confidential. =N IOUE lo its
holding the court noted that the “appropriateness of making court files
accessible is accentunted in eases where the government is a party: in
such circurrstances, the ﬁgblic's right to know what the executive branch
is about coalesces with the concomitant right of the citi/.cnry to gapraise
the judicial branch."19D

Two of the most important eases outside the class action ermron-
ment that hold that settlement communications arc not privileged fram
discovery involved the Freedom of Information Act (FOIA).'9  Decatur
the opinions in these eases obviously were influenced by (he polides
favoring disclosure that inform the FOIA, it may not be safe lo assure
that these courts would adopt the same posture in eases in which tre
target of the discovery is not the federal government and the FOIA is
irrelevant.'97 Neither court, however, limited its holding that rule 46
docs not create a generalized discovery privilege.'dl Thus, on their face,
these opinions apply across the board.

District Judge Hogan wrote the first of these two opinions in Gty

187. 1d. H 408.
188. Id. at 410.
189. Id

190. Id.
191. 5U.SC.J552(1982); see NAACP legal Defense A Exluc. Fund. Inc. v. Depftlimrnl

of justice, 612 F. Supp. 1 M3 (1) D.C. 1985); Center for Auto Safely v. Depatimeni of justice.
576 F. Supp. 739 (D D.C. 1983)

192. See NAACP Legal Defense <4 F.due. Fund. 612 F. Supp al 1146-47; Centerfur t»r*
Safety. 576 F. Supp al 742 n.5, 748-49; see alto Infra notes 234-325 and accompanying ini
(discussing FOIA's role in effortl lo ditcostr settlement communications front the fedeol

government),
193, Seé NAACP Lego! Defense <4 F.dur. Fund. 612 F. Supp. at 1146; Center fn- Iti'

Safety. 576 F. Supp. at 748.
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This interpretation of rule 408 is arguably inconsistent with the Ad-
visory Committee's note, which indicates thnt excluding evidence of set-
tlerent negotiations s irrelevant is not ns ““consistently impressive™ as
1he ratlonale thnt focuses on the importance of pr:omoting settlerent by

W nication with respect to compro-
e"'gt The Or:&f@&y passage in effect reverses the posi-
tlcn taken by the Advisory Committee by slighting, or discrediting
altogether, the privilege railonale for lulc 408 and restoring the pre-rule
438 predominance of considerations of relevance. Moreower, the para-
graph cited from Judge VAginstein's treatise lends no real support lo this
reversal because that paragraph only mekes the obvious point—a point
1%da in the text of rule 408 as well—thnt a party cannot hide relevant
[Ssimply by presenting them ina settlement diiscussion before they arc
requested In discovery, a principal that applies to all privileges.

While Centerfor Auto Safety is not faithful to the reordering of ra-

tionales for rule 408 that is suggested by the Advisory Committee, the
opinion is co&%entT with he cture of the rule itself. In fact, the
reasoning in exposes the central difficulty that
irises from the kind of corrprorrise between competing concerns that
rule 408 embodies. The compromise in the rule consists of the decision
to meke settlement communications inadmissible only for limited pur-
poses—to prove lighility for, the invalidity of. or the amount of dameges

ﬁ

frama claim—elearly leaving open the possibility thnt courts could nd-

194, 576 F. Supp 739 (D DC 1983).
19. 1d at 749.

196. Fr.r>. R. Evm. 408 adtboi) committee’* note.
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mil this same kind or evidence for my of n large number of ailier
PUFPOSES. _ o o
Ily leaving open (lie possibility ihat settlement communications
could be I limited for any one of an almost limitless numlier of oilier
purposes, the dmftcrs of the mic in essence eviscerated the privilege ra-
tionale that they purported lo find so *'‘consistently impressive” nnd thet
they intended lo make the principal underpinning of the newly formu-
lated rule, llie protection of rule 408 virtually evaporates; there are 0
many conceivable purposes for which settlement communications mght
be admissible, and counsel ensily ¢: n argue timl they cannot determine
whether there is some permissible purpose for which the communications
gL, be fub[e trial unless they can discover their contents.I'
ernor opinion shows that the drafters constructed a
rule that is unfaithful to its own rationale. To truly senve the privilege
rationale, n rule would have to offer at least presumptive protection fram
both discovery nnd admissibility in most circurmstances (perhnps analo-
gous to Ihe protection offered by the work product doctrine rs it goplies
to material thnt docs not reflect a lawyer's mental impressions or lecd
theories). Hy adopting the much more limited approach &ﬂ&fi@d in A&(e)
408 the drafters made results such s those reached in UEITIENTOI
virtually inevitable.
al other reported opinions support the notion that t

PoggLeameind et A T CEpATEROHUSHICe fr

Oaf}r/]e court paraphrases part of the key pessage from for
be a br

tojustify the conclusion that rule 408 "was never intended to
discovery privilege." v, Examples of opini ac(#}at I : the
conclusi ont pri trot 1 =
ok THOX QD ¢ UM atess T R AL
F&T}lﬂ Ede Inc.3 Inan opinion issuedjust before rue
408 becarre effective, Judge Charles Richey concluded that while settle-

ment communications “arc clearly not admissible at trial for a nurmoer of
public policy reasons, such negotiations do not fall within the corffines of

197, 9r.eg. Dennett v. U terr. 112F.R.D. 1)6. 1)9-40 (1) RI. 1986), divrtme] iV*

notes 20)-1) and accompanying test.
191 612 P. Supp 114), 1146 (D D C.19

IA ease).
199, For a aimilar U*GOfCenttrforAuto%},ﬂee Weinman v.Fruchtman, No. 8J-Mll
(SD N.Y. Oct. 3L 1986) (WFSTLAW, Allied* ilafabate)

200. Ila.a. DQ 1)4-) (1989
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the privileges recognized at common law." 1L
Judge Selya's recent opinion in leett v La TereTBrefiedts the
nost aggressive assault on the notion that settlement communications
should be nt least presunptively privileged from discovery. The court
addressed "whether a nousctlliug defendant in a civil action may compel
disclosure of an accord reached between the plaintiffs nnd (former) code-
fendnnis.”,M The court first faced the question whether or not the re-
maining defendant could show that the settlement documents met (he
"liberal view of the standards of relevance applicable in discovery pro-
ceedings." B Thejudge nnswoed this question in the affinretive. Signifi-
cantly, lie pointed out that rule 408 bars admission of such meterial only
for limited, specified purpases, leaving open the possibility of admissibil-
ity for other purposes,106nnd that there is ""no satisfactory way for the
[remaining defendant] to determine whether it can slip within the integu-
ment of the Rule 408 exception unless it gains discovery access to the
settlement documents.”10L The court confirmed Ihe irrpllcatlon of thls
observation, noting that "in our adversary system'" the onlg
reach a conclusion about whether there might be a permissible use 0 The
settlement_documents at trial is lo compel their disclosure in
discovery.1t*

Ilaving thus conclude mat it would ke virtually irrpoTFible block
discovery of such materia on grounds of irrelevance, the court
asked whether there were any other considerations thnt "might militate
agpirst disclosurc."iW In particular, it discussed whether some policy
consideration reflected in rule 408 should either bar discovery of the set-
tlerent materials or, short of creating an absolute bar, lead courts to
require parties who seek discovery of such material to make some show-
ing of Justlfloatlon or need beyond satisfying the liberal rel -
% %&Zﬁ(&) 110 Rejecting the reasoning and conclusion in BOIOM

£5,1.1 the court held that nothing in rule 408's language
or purpases justifies a conclusion that it creates any special obstacles to
discovery. In finding (hat the settlement documents in question were

(DZBZC % r v. Committee fur Ihe ReF.leclion of Ihe I'resident. 66 F.R.D. 5)J, 5)6
%83 1 FRD. 1)6 (DR 1. 198)
Id al 1)7.

26, 1d *1 1)9,

206 1d. il nonl.

207 Idal 1)9

28 1d

20 W

2100 i al 140

21 96 F.R.D. |58(FDNY 1982), ift infra nole* 218-19 .md acn'nip-inying (o]



