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clearly have a certain agenda in inind, hut their arguments are premised 
on the notion that what they think the public should be interested in 
should be preferred to the actual interests of other citizens. In terms of 
the right to attend trials, it is not clear that the public’s actual interests 
(particularly as conceived by the media) correspond to what the enlight­
ened believe the public should prefer, a point underscored by the rapt 
attention pnid to the trial of Zsa Zsa Gabor for hitting a policeman.116 It 
is curious that those who decry the discretion judges have in crafting 
protective orders to protect interests in confidentiality1’7 disregard the 
elasticity of the notion of public interest as it might apply to discovered 
information.

Moreover, the kinds of interests that the critics of protective orders 
urge to justify public access to discovery mnterial arc precisely the kinds 
of things that arc likely already to be the subject of public regulation and 
scrutiny by other branrhcs of government. It may well be, as some point 
ou t,13* that these public regulators are not always os attentive or enthusi­
astic as we might prefer. But this possible failure of the regulatory agen­
cies is a curious ground for allowing courts to take up the slack by 
turning discovery into a device for developing information to prod regu­
lators into action.139 Regulators have powers for gathering information 
on their own for their purposes; when tncy obtain it through the discov­
ery process they may not be allowed to use it for purposes other than 
preparation for the case at hand.140 Similarly, delivering discovered in­
formation to regulatory agencies is not per sc a proper objective,141

football it big business. and often it entwined with local politics, making the finding of a public 
interest persuasivr It tt hard to resitt the conclusion, however, that a key ingredient to the public 
interest in details about thu  particular big business it simple curiosity.

136. Cf. Note. The Agent Orange Cate: A Floured Interpretation of the Federal Ruin of Cirtl 
I'rottdure Granting Acttu to Pretnal Discorery, 42 S ta n . L. Rr.v, 1577. 1578 (1990) ("Instead of 
focusing on the substantive issue' of the case, the media may focus on information only tangentially 
related to the issues.”).

137. Set infra teat accompanying notes 176-98 (relating efforts to limit protective orders to 
" tro e  trade secrets").

138. Set Mormon, supra note 79. at 114. Sporkin. SF.C Enforrement and the Corporate Board 
Room. 61 N .C.L Rev. 455. 456 (1983) (“when a government agency has limned resources, it Is not 
able to investigate every form of chicanery that comet within its jurisdiction").

139. Critics have argued, however, th st general access to discovery in product lability cases 
would give the public a basis for evaluating the performance o f regulators. See F. H a re .  J. G i l b e r t  
It W. Ke.Minl. supra note 4, at 68. The evaluation argument for public access, however, relates to 
the evaluation of the court system, not the executive or legislative branch. The courts are not 
designed to be a window through which the public may evaluate all aspects of governmental action.

140 For example, in Hams v. Amoco Prod. Co.. 768 F.2d 669 (5th Cir. 1985). the EEOC 
intervened in a Title VII action alleging racu l discrimination. The EEOC obtained discovery about 
the age and sea of the employer's workforce for use in a multiple regression analysis When the 
private plainufft settled their case, the EEOC sought to make use of the material for other purposes. 
Finding that the employer's interest in preserving the confidentiality of its records constituted good 
cause, the coun held that the EEOC could not do so The court reasoned that "T itle VII does not 
require that the EEOC receive full ute of material discovered a t an intrrvenor, whether that use a  
further investigation, litigation, or interagency cooperation." Id at 685.

|4 | Set State of New York v. United States Metals Ref. C o . 771 F 2d 7’ b (3d Cir. 1985). in 
which the state s discovery included an inspection of the defendant's plant dunng which the state 
took dust samples The sa te  then prepared a report that it wished to submit to the Environmental
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although in many instances it might be regarded as proper.147
More generally, the argument that courts should identify and publi­

cize information obtained through discovery relating to public health 
overstates the role of courts in product liability litigation because courts 
do not have the kinds of powers regulators wield. True, one of the theo­
retical props of modem product liability law is the notion that by impos­
ing liability on producers of defective products courts prompt them to 
make the products s a f e r . I n  addition, permitting discovery sharing 
among plaintiff's pursuing similar claims may further this objective by 
facilitating recovery by other injured persons.144 Yet the courts’ "regula­
tion" effect occurs as a result of judgments or settlements in individual 
cases. This is qualitatively different from issuing orders that products 
should no longer be sold. That simply is not the proper task of courts in 
actions brought by private individuals in our system, nor is it a reason for 
requiring disclosure of information through discovery.

In addition, it is hardly clear that publicity under the auspices of 
courts is necessary, or even that it would be helpful. Indeed, in some 
areas regulators appear to be taking up the responsibility.145 Although 
self-policing by defendants in response to discovery revelations is proba­
bly a rare thing,146 the ability of courts to discern whether discovery 
materials bear on public safety must be doubted. In some instances, 
judges may become so familiar with the material developed through dis­
covery that they can make such a judgment, but those will be rare cases. 
Courts could hardly make reliable determinations from the pleadings, 
which are often quite vague. Requiring judges to master the subject to 
determine whether issues of public safety truly are implicated seems to

Protection Agency (EPA), but the court held that ill need to do to wai not compelling, noting that 
the EPA « u  doing its own inve*tigation. Id, at 80). Given the overlap in invettigationt. the deei- 
non refuting to allow the re tu lti to be turned over teemi unduly unyielding.

142. For example, in Andenon v. Cryovac. Inc., 80) F.2d i (lit Cir. 1986), the du tnct court 
permitted dticlaiure* to public health and environmental authorities When a newtpaper objected 
that refuting it acceu wa» d itcn  minatory and unfair, the appellate court found the difference in 
treatment warranted. “In a case involving allegation! that a city's water tupply had been potioncd 
by toaic chemicali. the public imereti required that information beannt on thu  problem t>e made 
available to thoie charged with protecting the public'* health.” Id at 8. After a 78 day tnal. how. 
ever, the jury found that the plaintiff* had failed to prove any contamination by defrndanti. Stt 
Andenon v. Cryovac. Inc.. 862 F.2d 910.9 U  ( lit Cir. 1988). The tnal court found that th u  meant 
that “there em ted no cognizable hazard that could be the lubyect of abatement "  Id at 922 (quoting 
lower coun) Thu*, the cate illuttrate* the ntk* of attum tng that charge* about public hazard* 
invanibly mean that there it in fact a public hazard.

14). Stt P no t. Tht Inrtntion of B.ittrfntt Liability: 4 Cntical Hmoryof tht Initlltttual Foun- 
ntont of Modtrn Ton Law, 14 J. L e g a l Sm o . 461 (1985)

144, Stt infra te n  accompanying note* 212-54.
143. Stt Hitt*. Single Data Bank lo Idtniify Ineomptttnt Doeton, N Y. Time*. Aug. W. 1990.

at A17. col. 1 (reporting that the federal government will create and adminuter a tingle databank
compiling record* o f claim* againtt doctor* for malpractice)

146. Bui it* Kagan 4  Roien. On tht Social Significant of Largt Law Firm PrjctKt. )7 S ta n  
L. Rev 399 (1983). “A litigation partner in a New York firm told u* that in the cowne of defending 
a product liability action, he learned fact* that led him to teek out the company'* chief executive 
officer to tell him that the corporate product tafety and quality control tyitem* 'were * me**.' “ Id 
at 4)2. Laudable though th it teem*, one cannot be confident that tuch intervention will occur often
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indenture them for a task often unnecessary to deciding eases before 
them  and certainly unnecessary to presiding over settled eases. O ther­
wise, judges called upon to determine whether public safety is implicated 
could rely only on some generalized ideas about the kind of information 
disclosed in discovery, a relatively unhelpful way of determining what 
really needs to be turned over.

Finally, public safety concerns might often clash with other con­
cerns, principally privacy. Consider, for example, the provisions o f the 
new F n rid a  statute. The statute limits court restrictions on access to 
information about a "public hazard,” which includes a "person . . .  that 
has caused and is likely to cause in jury."147 Putting aside public safety 
concerns such as those that might arise from disclosure through discov­
ery o f diagnoses o f various forms of mental illness, consider how this 
approach might work in connection with the public health issue most 
prominently on the minds of Americans right now— AIDS.

Surely information about the identity of persons carrying the AIDS 
virus might be viewed as indicating a risk of injury to others. One need 
only look to recent headlines concerning claims that patients of a dentist 
in Florida may have contracted AIDS from the dentist to appreciate the 
po in t.14* A similar concern recently surfaced in California, where a pros­
titute told a Newsweek magazine reporter that she had AIDS, but contin­
ued to ply her trade. A fter the story appeared, she was arrested and 
charged with attempted m urder.149 W hatever the merit o f  the charges, 
the episode points out the broad potential sweep o f a judicial undertaking 
to reveal information about public health risks associated with AIDS 
infection.

In fact, AIDS has played a leading role in some o f the most difficult 
recent eases involving issues o f discovery confidentiality. M any plaintiffs 
who have contracted AIDS have sued blood banks o r o ther providers of 
blood, charging that they became infected due to tainted blood, and that 
the provider of blood was negligent in failing to screen out donors with 
AID S. There has been no suggestion in these eases that courts should 
publicize the identity of AIDS sufferers. To the contrary, the issue is 
w hether the court will order discovery of the identity of blood donors at 
all given the "hysteria" currently prevailing concerning A ID S .150 In

147. F la. Stat. } 69.081(2) (1990).
148. Set Altman. Dentist With AIDS It Linked to 2 Other Cates, N.Y. Times, t in .  17, 1991. i t  

A13. col. 4 (reporting that two other patients of dentist ilso i te  infected with AIDS virus). Altmin, 
2 Sew AIDS Infections Deepen Honda Mystery, N.Y. Times. Sept. 22. 1990. i t  A l. col. 5 (sime): 
Applebome. Dentist Dies oj AIDS Leanng Honda City Concerned but Calm, N.Y. Times. Sept. 8. 
1990, i t  A I. col. I (describing one patient of dentist who has been diagnosed as hiving AIDS ind  
who ittnbu tes it to dentist).

149. Set Bishop, /'or Prostitute. Limelight and S'ow Jail, N.Y. Time*. July IS. 1990. i t  A2. col. 
I. In California, a 1988 state law requites th it anyone convicted of prostitution be tested for AIDS. 
See M irkell. Court Upholds AIDS Testing For Prostitutes, San Fran C h ron , Jan 1 .1991, i t  AJ. col 
I.

150. Doe v. Amencin Red Cross Blood Servs. 125 F.R D 646. 652 (DS C. 1989) (noting 
“hysteria" with which public has reacted to AIDS)
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terms of the traditional objectives of courts, plaintiffs in these cases have 
a valid ground for wanting to learn the identity of the donor because that 
person is a potential witness concerning the screening procedures actu­
ally used by the blood bank. Nevertheless, courts arc split on whether to 
allow such discovery because of the risk of impairing the blood supply of 
the nation should the risk o f such disclosure deter donors.151 Even those 
courts that order disclosure, however, do so subject to protective provi­
sions designed to ensure that the information is used only for purposes of 
preparation for trial. Similar controversy surrounds other efforts to dis­
seminate information abcut the identity of persons with AIDS, even 
doctors.152

Thus, the public safety ground for access not only seems unwork­
able because the judge often will not be sufficiently versed in the possible 
public safety implications o f discovered material, it also seems overbroad. 
If  publicizing the identities of AIDS sufferers disclosed through discov­
ery is not justified on such grounds, neither is disseminating material pro­
duced in product liability suits. Obviously the confidentiality interests 
are different in the two cases, and one could debate about what informa­
tion is more likely to afford the public an opportunity to avoid a genuine 
risk. The basic point, however, is that treating litigation generally as a 
way to disseminate information about matters affecting public health dis­
regards the intrusiveness o f discovery and distorts the litigation process.

Therefore, it is not surprising that when judges do take the extra 
step and embrace a public clearinghouse stance, this endeavor is later 
found to exceed judicial authority. The prime example is Wyeth Labora­
tories v. United States District Court.1*3 In Wyeth, the plaintiff claimed 
injuries due to use of defendant’s D TP (diphtheria, tetanus and pertussis) 
vaccine. After a two-month trial, the plaintiff won a large verdict. The 
plaintiff then moved to vacate a protective order that had been entered 
governing material produced by defendant, and the court allowed the 
plaintiff to share this information with counsel for other claimants suing 
the defendant.

Unsatisfied with only allowing the use of the material in other litiga­
tion, the court went further and directed the creation of a Wyeth Labora­
tory D TP vaccine litigation discovery library to be housed in the

151. Compart Belle Bonfils Mem Blood Center v. District Coun. 763 P.2d 1003 (Colo. 1988) 
(discovery allowed). T anan t County Hosp Dm. v, Hughes. 734 S.W,2d 675 (Tea. Ct Arp. 1987) 
•sth Coleman v. American Red Cross, 130 F.R.D. 360 (E D Mich. 1990) (discovery roused). Doe 
s. American Red Cross Blood Servs. 125 F.R D 646 (D.S C. 1989).

152. Eg. Altman. AIDS Testing of Doeton u Crux of Thorny Debate, N Y Times. Dee 27. 
1990. t t  A l. col 2; Barnnger. Doctor's AIDS Death Renews Debate on WTio Should Know. N Y 
Times. Dee. 8. 1990. at A l. col. 5 In a related development, an AIDS researcher in Colorado detied 
a state statute requiring that he repon the names of AIDS-infected study participants. Stt Re• 
itarehtr Defies AIDS Law, San Fran Chron.. Jan. 7. 1991. at A3, col 4

153 851 F 2d 321 (10th Cir. 1988)
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courthouse as a reference tool for other litigants and for researchers.154 
Beyond opening the discovery material to all interested people, the judge 
proposed to augment the collection with contributions from other 
sources.155 The Tenth Circuit upheld the vacation of the protective or­
d e r , '56 but granted a writ of m andam us ordering the district court to 
vacate the order establishing the library on the ground that federal judges 
have no authority to do what the judge proposed to do.157 Providing a 
source of information for general public edification is beyond the role of 
courts.

D. Countervailing Considerations
The foregoing shows that the broad argum ents for access to discov­

ery based on a public interest in litigation proceedings or on the public 
interest in the content of discovered m atter are overbroad. Before turn­
ing to a more restrained approach to the problems that form the heart of 
the recent controversy, it is im portant to mention some countervailing 
considerations favoring protecting confidentiality in discovery 
proceedings.

One basic problem is that presumptive public access would disrupt 
orderly pretrial preparation by fomenting opposition to broad discovery, 
forcing judges to resolve confidentiality issues that the parties do not dis­
pute between themselves but only as to  the public, and impeding efforts

134. The judge's opinion made it clear that he intended the library to be used Tor any related 
litigation and for other purposes:

[A]ll of this kind of material ought to be available in (he event a similar case is undertaken here 
or elsewhere. To put this in context, if I were a trial judge undertaking my first Wyeth vaccine 
case, at the lime of my first status conference with the lawyers, and wherein I will hear of the 
mass of discovery that is to be undertaken, I would say. "go to Wichita, study the Graham case, 
familiarize yourselves with what both sides know is necessary in your case, and return here with 
an understanding that the discovery process can and will be refined and shortened.”

Henceforth, and as pertains to similar litigation filed here or elsewhere, on application by 
any attorney engaged and with the authorization of any trial judge —  federal or state —  
wherein a similar case is filed o r under way, the attorney's admission to the library is welcomed 
here.

Additionally, because the trial record of this case probably will be of interest to research­
ers. academics, institutions, consumer groups, members of the medical profession or associa­
tions, private or governmental, legal associations such as the ATLA and/or Defense Research 
Institute, and even law students, all in the interest of stimulating scientific and/or public dis­
course or learning regarding whooping cough vaccinations and their ramifications, they are all 
welcomed here

Graham v, Wyeth Laboratories. No 85-1481-K (D. Kan. Feb. 2. 1988) (Court's Memorandum and 
Findings Regarding Modification of Protective Order and Establishment of Wyeth Laboratones 
DTP Vaccine Litigation Library).

133. " I t  is my intention that this facility w ill be extended by way of additional material supplied 
from time to time by other litigants, lawyers, judges, or associations following the tnal of successive 
cases, and such additions will be welcome." Id.

136. On this point, the trial court reasoned that the matenals were no longer confidential given 
the disclosures that had happened at the tnal. The court permitted the defendant to show th.it 
matenals nevertheless were still confidential Thus, the appellate court explained that "the coun has 
simply reopened the entire matter of disclosure to informed aud pam culam ed consideration "  Wy. 
eth Laboratones v. United States Distnct Coun. 831 F.2d 321. 322-23 (10th Cir. 1988).

137. Id. at 324
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to settle cases.1,8 In  particular, discovery in product liability cases can 
be very broad, seeking a large volume of records about related products 
over a number of years.119 Defendants who claim that much of what the 
plaintiff seeh„ really has no bearing on the case often find it simpler to 
allow plaintiffs to learn this themselves by examining the materials. De­
fendants might well take a different view, however, if the rest It of that 
decision was to m ake these materials generally available to the public. 
Thus, general public acce s would tend to disrupt the cooperative ex­
change of information between the parties.

This disruption co rld  be accentuated if public access included a 
right to be present at the discovery proceeding. Few lawyers would react 
with equanimity to the arrival of a television crew at a deposition. There 
already has been one instance in which a witness refused to proceed with 
a deposition by videotape.160 Even in cases where courts have allowed 
the press to attend depositions, courts seem to be uneasy with efforts to 
publicize these events.161 If access was intended to enable the public to 
observe the actual discovery activities, however, the disruptive effects 
would be maximized because taping might not be enough. These difficul­
ties would be compounded at docum ent productions, which may occur 
on one of the party’s premises. W ould the public participants be allowed 
to bring along microfilming or other photocopy services to reproduce the 
items they deemed o f interest even if the parties themselves did not wish 
copies of these items for use in the litigation? W hatever the current com­
plaints about the delay and expense of discovery, it is difficult to believe 
that having the public present a t discovery events would reduce those 
concerns.

Besides disrupting discovery, presumptive public access might pro­
vide incentives to pursue discovery to serve collateral purposes rather 
than to prepare for trial. Defendants routinely condemn proposed dis­
covery as a fishing expcdiiion, but usually courts order disclosure over

158. See generally Anderson v. Cryovac, Inc.. 805 F.2d I. 12 (1st Cir. 1986) ("{A) public right 
of access wouk. unduly complicate the [discovery) process. It would require the coun to make 
extensive evidentiary findings whenever a request for access was made, and this could in turn lead to 
lengthy and expensive interlocutory appeals.”'); United States v. Anderson. 799 F.2d 1438, 1441 
(11th Cir. 1986) (if discovery were readily available to public and press, severe consequences would 
follow, including chilling oluniary discovery); Marcus, supra note 2. at 18-28.

159. Eg., Kottlowski v. Sears. Roebuck & Co.. 73 F.R.D. 73. 74 (D. Mass, 1976) (in action 
brought by child injured due to burning of pajamas bought from Sears. plaintifT sought information 
on all “complaints and communications" about burning children's nightwear manufactured or sold 
at any time by Sears).

160. In Westmoreland v. CBS. In c . 770 F.2d 1168 (D.C. Cir. 1985). former Central Intelligence 
Agency Director Richard Helms refused to proceed with a videotaped deposition arranged by de­
fendant CBS concerning the Vietnam war. Whether he had a right to resist is a debatable point, but 
his actual resistance should give pause to those who might encourage general public or press access 
to depositions. Although witnesses testifying in federal coun may soon be subject to being photo­
graphed while on the stand, see supra note 116 and accompanying text, the longstanding uneasiness 
about the disruptive effect such taping would have on a tnal should give us pause in contemplating 
something of the son at the deposition level.

161. See Avirgan v Hull. 118 F R.D 257, 262 (D D C. 1987), in which the coun notes “the 
rest with which the Chnstic Institute has invited the press to the deposition."
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such objections. Instances in which discovery seemingly has been em ­
ployed to develop information for nonlitigation purposes continue to oc­
cur, however.162 Courts and parties have enough trouble dealing with 
discovery targeted on the issues to be presented at trial, and they do not 
need to be distracted by incentives to develop information for purposes 
o ther than use in the litigation. Moreover, there appears to be a signifi­
cant risk of such activity in product liability eases because some plain­
tiffs’ counsel seem to view it as their job to evaluate the safety of entire 
product lines. Some plaintiffs’ attorneys even argue that evidence about 
the m anufacturer’s handling of unrelated products is relevant.I6J If gen­
eral pursuit of safety information is a valid objective of discovery, plain­
tiffs might have an incentive to try to obtain as much information as 
possible on products not at issue in the ease as a way o f alerting the 
public and developing a lile for actions involving other products.

Finally, opening up the discovery process could have the ironic ef­
fect of deterring claimants from seeking relief in court in order to avoid 
the resulting publicity. To a substantial extent, the longstanding require­
m ent that court records be open to the public means that those who seek 
judicial redress will need to reveal some information about their dispute. 
But magnifying disclosure to include discovery erects a higher barrier to 
access to the courts. The Supreme Court noted this problem in Seattle 
Times,'64 and proponents of access also have acknowledged it.165 It has 
been suggested, for example, that the reason Daikon Shield claimants 
have proven to be more numerous than expected is that many originally 
chose not to sue to protect their privacy.166 Indeed, given the availability 
o f intimate information about plaintiffs through discovery in personal in­
ju ry  cases, there may even be reason to suspect that defendants would 
seek to exploit this concern.167

162. Eg, International Union v. Gamer. I02F.R.D. 108, 109*10 (M.D. Tenn. 1984) (discovery 
used for public relations battle and to develop information for use in proceedings before NLRB).

163. See In rt Ricbardson*MerreII. Inc.. 97 F.R.D. 481, 484 (S.D. Ohio 1983), in which plain­
tiffs claiming injury due to exposure to defendant's drug Bendectin sought discovery regarding the 
defendant's development of two other drugs, Thalidomide and MER-29. The plaintiffs claimed that 
this discovery would shed light on the defendant's testing procedures and its ''common p la ."  to 
withhold and falsify safety information. The coun rejected this relevancy argument.

164. "(R)ather than expose themselves to unwanted publicity, individuals may well forgo 't 
pursuit of their just claims. The judicial system will thus have made the utilization of its remedies • 
onerous that the people will be reluctant or unwilling to use i t . . . . "  Seattle Times v. Rhinehart. 46, 
U.S. 20, 36 n 22 (1984) (quoting Rhinehart v. Seattle Times Co., 98 Wash. 2d 226. 254. 654 P.2d 
673. 689 (1982)).

165. Stt Resnik. supra note 71. at 429 ("The thought that uncaring others might have access to 
details o f one's most intimate actions may well deter many from seeking judicial remedies.").

166. F. McGovern. Special Master for Daikon Shield settlement fund. Remarks during the pro­
gram Processing .Mass Tori Casts: Ttthnology Saw tht Day, American Judicature Society Future of 
the Courts Conference (May 21, 1990).

167. For an example, see Turner, Confidences of.Malpractice Plaintiffs: Should Their Srcrtts be 
Repealed?, 28 S. Tex. L. R ev 71 (1987).

Consider this scenario: A patient during his youth discloses to a physician, in order to enable 
him to diagnose venereal disease, that he hat engaged in promiscuous sexual activity. Years 
later, another physician negligently treats him for a broken leg. and the patient files a medical
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The disruptive possibilities of public access also implicate serious 
public interests because the smooth operation of the civil justice system is 
an im portant value. Not only does Rule 1 of the Federal Rules o f Civil 
Procedure endorse this goal, but recent events emphasize the growing 
public concent about it. Specifically, in January, 1990, Senator Bidcn 
introduced legislation to accelerate the handling of civil cases in federal 
court.16* This bill prescribed a detailed new regime of tracking and 
scheduling to move cases through the courts more rapidly and less ex­
pensively. The detail in the bill prompted opposition from the Judicial 
Conference, which issued its own fourteen point plan to accelerate dispo­
sition of civil cases.169 In reaction to this criticism, Senator Bidcn’s bill 
was rewritten and eventually enacted.170 This new law is strong evidence 
of the need to avoid time-consuming litigation over matters, such as con­
fidentiality, that are not central to the decision of the case.171 In the face 
of these concerns, the overbroad general access arguments should yield.

III. Ac co m m od atin g  A ccess Concern s W ith in  t h e  Existing  
C o n fid e n t ia l it y  F r a m ew o rk

Although the current controversy over product liability actions in­
vokes broad principles o f public access, it seems that the real goal of 
many of the critics172 is m ore limited. The critics themselves go to some 
lengths to proclaim that they are not challenging confidentiality across 
the board and that they accept broad confidentiality interests in comm er­
cial litigation and to protect personal privacy.173 Their principal desire is

malpractice lawsuit. Should this prior treatment for venereal disease be permitted to spring 
forth from its previously confidential state, thereby forcing the patient into virtual silence in the 
medical malpractice lawsuit? While it should not happen, unfortunately, defense counsel and 
defendants in medical malpractice litigation are presented with an opportunity to seize upon 
such confidential matters in an overanxious attempt to win the lawsuit or frighten the plaintiff 
into silence.

Id. a t 87-88.
Appropriately enough, the Daikon Shield provides another example. Thus, it has been charged 

that the A.H. Robins Co. embarked on such a campaign to deter women who had used the Daikon 
Shield contraceptive device from suing.

The rentral feature o f this lactic is the humiliating o f phuntiff-victims by prying into their sex 
lives and personal habits, including demanding to know the names of all sex partners, their 
hygienic habits before and after intercourse and in general: their habits dunng menstruation, 
etc.: and all in as personal and graphic a manner as the presiding judge will allow.

S. E n g e lm ay e r  It R. W agman, supra note 90. at 87. For an example of such an interrogation, see 
id. at 87-90. This campaign may explain the tendency noted by Professor McGovern, supra text 
accompanjing note 166. who concluded that many women chose not to assert claims in court 
against Robms.

168. Civil Justice Reform Act o f 1990. 136 CONC. Rec. S493-495 (daily ed. Jan. 29. 1990).
169. See Judicial Conference Approves Plan to Improve Case Management, T h e  THIRD 

B ran ch . May 1990. at I.
170. Judicial Improvements Act o f 1990. Pub, L. No. 101-630. 104 Stat. 5089 (Dec. I. 1990).
171. Legislative activism in this area is not limited to the federal government. In California, for 

example, the legislature recently imposed a "fast track" system for civil cases throughout the Cali­
fornia state courts. See Ainsworth, Fast Track Becomes Permanent. San Fran. Recorder. Sept. 26, 
1990. at I. col. 3.

172. Some, such as the media, press constantly for more disclosure.
173. Another president o f the ATLA has sa’d that "confidentiality is appropriate in divorce and
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to relax protective order practice as it affects plaintiffs in product liability 
cases.

Many of their goals can be achieved within the existing protective 
order format. This section reviews a variety of areas of protective order 
practice and evaluates ways in which confidentiality issues in product 
liability cases properly can be handled. Although the absolutist claims of 
the critics should be rejected, their interests can be accommodated in 
im portant ways, principally through flexibility in affording access for use 
in o ther litigation.

A. The Standard for Issuance

The first area of controversy is the showing that must be made to 
justify issuance of a protective order. Federal Rule 26(c)174 and most 
parallel state provisions are imprecise in their definitions, and the result­
ing difficulties essentially raise three questions.

First, need the moving party really make any showing at all to jus­
tify issuance of a protective order? Some urge that protective orders is­
sue on a "minimal showing.” 178 Indeed, some defendants may suggest 
that they will obstruct discovery unless granted such protection, prom pt­
ing the opponent of the protective order to stress the existence of a duty 
to comply with discovery w ithout bribes. Rule 26(c> leaves little doubt 
that this ransom approach is not sufficient; simple Willingness to cooper­
ate with the other side’s legitimate discovery efforts does not justify a 
broad protective order. Nevertheless, the critics’ emphasis on defend­
ants’ duty to respond to discovery176 also misses the m ark somewhat. 
Except in those rare situations where the risks of disclosure are so great 
that the court will not direct that relevant material be turned over,177 the 
question raised by a protective order motion is whether the court ought 
fairly to inflict the additional risk of dissemination of confidential mate­
rial on top of the duty to disclose. If  a showing o f harm  has been made, 
it is not im portant that the responding party has a "du ty"  to turn  over 
the information.

The second question is whether protection should be limited to 
" tru e ” trade secrets. Plaintiffs’ lawyers urge that nly where the material 
they seek through discovery qualifies as a true trade secret can it be pro­
tected under Rule 26(c),178 citing the First Restatem ent o f T orts179 and

child custody contests. Other proceeding}, tike juvenile justice, use confidentiality to help achieve 
the goal of rehabilitation. And no one I know of disputes the right of businesses to maintain confi­
dentiality of true trade secrets." Expent Offer Opinont on Secrety in the Count, Nat'l L.J., July 30. 
1990. at 15. col. 2 (quoting Bob Gibbons. ATLA president)

174. Fed . R. C iv. P. 26(c).
173. See tupro note 61 and accompanying teat.
176. Eg . F. H a re . J. G i lb e r t  &  W. ReM ine. tupro note 4. at 145-46.
177. See tupra notes 150-51 (regarding identity of blood donors with AIDS)
178 Eg. F. H a re , J. G i lb e r t  Sl W. ReM ine. tupro noie 4. at 118-22.
179. RtsTATEMEKT Of Torts } 757. comment a (1939).
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the Uniform Trade Secrets A ct180 as support for this position. One lead­
ing critic of protective orders, for example, characterized the rule as "the 
trade secret rule.” 181 Some courts also have adopted this trade secret 
analysis in evaluating protective order showings.182 Certainly some 
things courts have ordered to be revealed constitute trade secrets by any 
definition. For example, in a suit by several bottling companies against 
the Coca-Cola Com pany, the court ordered the defendant to turn over 
the form ula for Coca-Cola, which it acknowledged to be "one of the best- 
kept trade secrets in the world.’’183 Products liability actions may in­
volve similar secrets. For example, in one case the plaintiffs sought the 
formula for Pall M all cigarettes.184

As a baseline, this approach has some value. As to “ true" trade 
secrets, such as the form ula to Coca-Cola, it probably would be an abuse 
o f discretion to order that they be turned over without also imposing 
stringent limitations on dissemination of the secret.183 Indeed, failure to 
use a protective order might be considered an unconstitutional taking 
where such trade secrets are involved.186 Thus, the Uniform Trade 
Secrets Act directs courts to use protective orders to guard trade secrets 
during litigation.187 T rade secret law is therefore a valuable referent in 
resolving issues of discovery confidentiality.

The critics, however, want to go beyond this baseline and limit pro­
tective orders to cases involving "true" trade secrets. This argum ent is 
not persuasive. In the first place, it disregards the explicit wording of 
Rule 26(c)(7), which authorizes protection of "a trade secret nr other 
confidential research, development, or commercial inform ation."188 On 
its face, then, Rule 26(c) looks beyond trade secrets. Moreover, trying to

180. Unif . Trade Secrets a c t  § 1 (198J).
181. Morrison, supra noie 79. at 111; see also id. at 118 (genuine trade secrets "a  very narrow 

category of records").
182. Eg, John Does I-VI v. Yogi. 110 F.R.D. 629. 632 (D.D.C. 1986) (couru in District of 

Columbia have looked to R e s ta te m e n t  o f  T o r t s  § 757 in interpreting Fed. R. Civ. P. 26(cX7)); 
United States v. IBM. 67 F.R.D. 40. 46-47 (S.D.N.Y. 197$).

183. Coca-Cola Bottling Co. v. Coca-Cola Co.. 107 F.R.D. 288 (D. Del. 1985). Only two peo­
ple in the company knew the formula, and they were forbidden to fly on the same plane. The 
formula itself was kept in a bank vault in Atlanta that could only be opened upon a resolution of the 
company's board of directors. Id. at 289.

184. American Tobacco Co. v. Evans. 508 So. 2d 1057 (Miss. 1987) (ordering disclosure).
185. Eg, Smith v. BIC Corp.. 869 F.2d 194 (3d Cir. 1989) (district coun abused discretion by 

removing protection for genuine trade secrets).
186. Thus. Professor Celfand. who contends that discovery of certain information constitutes a 

taking, distinguishes trade secrets from information that the responding pany markets. "(A) typical 
trade sec re t. . .  may likewise be disclosed dunng litigation under suitable protective orders and not 
be 't tken’ by disclosure" Gelfand. supra note 62. at 708. He apparently would find a taking in the 
absence of an effective order.

187. Un if . Trade Secret* Act §5 provides:
In an action under this (Act), a court shall preserve the secrecy of an alleged trade secret by 

reasonable means, which may include granting protective orders in connection with discovery 
proceedings, holding in-camera hearings, sealing me records of the action, and ordering any 
person involved in the litigation not to disclose an alleged trade secret without pnor court 
approval.
118. Fed . R. C iv. P. 26(c)(7) (emphasis added)
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narrow the grounds for protection under Rule 26(c) unduly constricts 
the broad discretion the rule vests in district courts to superintend the 
discovery process.189 Accordingly, there is no justification for reading 
out of the rule the additional grounds for obtaining a protective order.

A brief examination of trade secret law confirms that im porting it 
wholesale into the litigation confidentiality context would create more 
problems than it would solve because it would introduce additional 
grounds for dispute. As a general matter, trade secret protection is simi­
lar to but less complete than that afforded by patent law, and the requi­
sites for protection arc less stringent.190 The definition of a trade secret 
stresses both the secret nature of the information and the existence of 
some confidential relationship that makes disclosure a breach o f good 
faith. This duality has led to a question of whether trade secret rights 
should be viewed as property rights in secret information or as a policy of 
the law guarding honest commercial relations.191 A t its core, then, trade 
secret law labors under a central ambiguity.

This ambiguity is compounded by the elasticity of the definition of 
trade secret. The critics of discovery confidentiality speak as though one 
can easily apply a litmus test to determine what is a true trade secret. 
A lthough some discovery materials would not have even an arguable 
claim to trade secret protection, trade secret law does not display such 
great certainty in many instances. The Restatement of T orts acknowl­
edges that it is “ impossible to define a trade secret.’” 92 O thers note that 
“ [tjhe subject m atter that has been awarded trade secret protection can 
be extraordinarily broad,’’193 and that trade secret "is at best a nebulous 
concept w h ich . . .  is somewhat incapable of definition.’’194 This is hardly 
the kind of template that will easily solve disputes about w hether some 
piece o f information sought in discovery should be held in confidence. 
Indeed, there are instances in which courts allow recovery on trade secret 
grounds because information has been obtained in bad faith even though 
it is not truly secret.193

189. See Post. supra note 26, at 225. “Although Rule 26(c) makes no effort to ipecify ‘narrow, 
objective and definite standards’ to govern the issuance of restraining orders, any attempt to do so 
would likely cripple tnal courts' ability effectively to manage the pretnal exchange o f discovery 
information." Id. In Seanh Times, the Court appeared to be thinking along these lines when it 
observed that “[b]ecause of the liberality of pretnal discovery permitted by Rule 26(bXI). it is neces­
sary for the tnal court to have the authonty to issue protective orders conferred by Rule 26<c).“ 
Seattle Times v. Rhinehart. 467 U.S. 20. 34 (1984),

190. Set Kewanec Oil Co. v. Bicron Corp., 416 U.S. 470 (1974) (holding that federal patent 
laws do not preempt state trade secret law).

191 Set R. M ilg rim , M ilg rim  o n  T ra d e  S e c re ts  § 1.01 (1988) (beginning multi-volume 
treatise on trade secret law with question whether trade secrets are property), K liuke, Trade Setrtts: 
Important Quasi-Froperry Rights, 41 Bus. Law. 555, 556-57 (1986).

192. R. M ilc rim . supra note 191. $ 2.01. at 2-20.
193. K liuke. supra note 191. at 538.
194 Kodekey E lect. Inc. v. Mechaniex Corp., 486 F.2d 449. 453-54 n.3(10th Cir. 1973) (quot­

ing Sarkes T am an. Inc. v. Audio Devices. 166 F. Supp. 250, 257-38 (S D. Cal. 1958)).
193. See Lowndes Prod., Inc. v. Brower. 191 S.E2d 761 (S C. 1972) (defendants' “disloyally"

warrants damage recovery although tack of secrecy precludes injunction). M ilgnm cn ticues this
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The ambiguity of trade secrets has contributed to the complexity of 
trade secret doctrine, which has grown into a separate branch of the law. 
The arduous nature of patent litigation is a familiar concept,196 and the 
task of deciding whether something deserves trade secret protection can 
be comparable. In  the absence of some directive from Rule 26(c)(7), im­
posing these additional burdens on the courts is unwarranted. Accord­
ingly, while it is perfectly reasonable to say that confidential information 
that is not a trade secret is entitled to less protection,19' and that a court 
may not use a protective order to restrain dissemination of non-trade 
secrets unless they are obtained through discovery,191 it is not reasonable 
to say that such information is entitled to no protection.

That brings us to the third question: what showing is required if the 
moving party need not prove entitlement to classical trade secret protec­
tion? Besides trade secret precedents available by analogy, Rule 26(c)(7) 
provides no independent test of what should be protected.'99 A thresh­
old requirement is that the material actually be held in confidence, but 
that often may be easy to satisfy.200 If the material is sensitive commer­
cial data, it would seem to qualify relatively easily on that ground. One 
should keep in mind that this determination does not imply endorsement 
o f the business practices reflected in the materials. In a leading protec­
tive order case, for example, much of the information related to special 
arrangements the defendants had with their distributors that, if made 
public, might offend others with less favorable arrangements.201 Simi­
larly, where revelation of confidential information might facilitate collu­
sion, that is a ground for limiting access.202

In some instances, however, commercial parties rely on the more 
general protection in Rule 26(c) against “annoyance, embarrassment,

decision as "logically unsound." R. M ilc rim , supra note 191, § 7.08[3][a], at 7-313. For our pur­
poses, the point is that because such decisions exist, couns applying trade secret principles will have 
to grapple with them.

196. Set Blonder-Tongue Laboratones. Inc. v. University of III. Found.. 402 U.S. 313. 331 
(1971) ("[S]ome couns have frankly stated that patent litigation can present issues so comple* that 
legal minds, without appropriate grounding in science and technology, may have difficulty n reach­
ing decision.").

197. Littlejohn v. BIC Corp.. 851 F.2d 673. 685 (3d Cir. 1988).
198. Seattle Times declares that protective orders may restrain only dissemination of informa­

tion obtained through the discovery process. For a case in which a coun tned to restrain use of 
maienal not obtained through discovery, sex In re Rafferty. 864 F.2d 151 (D.C. Cir. 1988) (vacating 
protective order limiting use of computer disks obtained under unknown circumstances, but not 
through discovery). O f course, if the trade secret nature of matenals obtained outside discovery 
independently would warrant the issuance of an order restraining their use. that could provide an 
independent basis for the order in Rafferty.

199. Note. Mass Products Liability Liiifation A Proposal for Dissemination of Discovered Mate- 
not Covered by a Protective Order. 60 N Y U. I .  R tv . 1137. 1 146 (1985).

200. Momson. supra note 79, at 112 ("the defendant believes that everything about its business 
is propnetary; it is all trade secrets").

201. Zenith Radio Corp. v. Matsushita Elcc. Indus. Co.. 529 F. Supp. 866. 880-81 nn.20-2! 
(E D. Pa. 1981).

202. See Ball Mcmonal Hosp.. Inc. v. Mutual Hosp. Ins., 784 F 2d 1)25. 1346 (7th Cir. 1986) 
("Access to the data could turn an antitrust suit into the basis of effective collusion .. .") .
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[or] oppression,"50’ stressing financial or reputational harm  to the com­
pany that would result from disclosure of details about its activities. It 
seems that these entities arc trying to invoke something akin to privacy 
interests. The Supreme Court has unequivocally declared that privacy 
interests arc protected by Rule 26(c),504 but that docs not mean that this 
protection applies in all commercial eases. In some eases it will. For 
example, in an action between a bank and the Federal Deposit Insurance 
Corporation, the court upheld the confidentiality of a list of 423 "ques­
tionable loans" that included details about the lenders' financial circum- 
stances.505 These privacy interests, however, were ultimately the 
interests of the borrowers, not the bank. Corporate records also may 
include information that would involve similar infringement of individ­
ual privacy concerns, but it is hard to believe that this would be the case 
often.

Tricky problems arc presented by this sort of claim. As an abstract 
proposition, it would not seem that revelation of wrongdoing alone is a 
ground for protection against disclosure. Indeed, some courts embrace 
the evil empire attitude that "com m on sense tells us that the greater the 
motivation a corporation has to shield its operations, the greater the pub­
lic’s need to know” 506 in resisting overbroad assertions that privacy or 
em barrassm ent concerns warrant protective orders. Others intone that 
"[i]t is not the duty of federal courts to accommodate the public relations 
interests of litigants,"207 and evince little concern about what appear to 
be substantial declines in stock prices or sales in the wake of the 
litigation.508

The courts’ reluctance to be concerned w ith  broad assertions of 
harm , in general, appear to be warranted. Just as public interest about 
information regarding safety o f products does not of itself provide a basis 
for access to otherwise confidential discovery information, the possibility 
o f such public interest does not provide, of itself, a reason for a protective 
order. Nevertheless, some flexibility on this point appears warranted. 
W here all parties agree, for example, there should be little reason to resist 
accom m odating interests in confidentiality at the discovery stage. Even 
in the absence of an agreement, there may be a sufficiently close link to 
w arran t protection. Perhaps the proper attitude is that of the Third C ir­
cuit, which states that where the basis for protection is competitive or

203. Fed . R. C iv . P. 26<c).
204. Stt tupro text accompanying note 29.
205. In rt Knoxville News-Sentinel Co., 723 F.2d 470, 471 (6th Cif. 1983).
206. Brown & Williamson Tobacco Corp. v. FTC. 710 F.2d 1163. 1180 (6th Cir. 1984).
207. In rt Petroleum Prods. Antitrust Litig., 101 F.R.D. 34. 40 (C.D. Cal. 1983).
208. Stt. t.g. Smith v. BIC Corp., 121 F.R.D. 235, 242-43 (E.D. Pa. 1988) (fact that defend­

ant's stock, dropped 339t on day article published in New Vork Times regarding allegedly defective 
butane lighter not ground for protective order regarding complaints concerning other complaints 
and accidents involving the lighter), offid in port, rtr'd in part, 869 F.2d 194 (3d Cir. 1989); cjf. State 
v. Cottman Transmission Sys.. 75 Md. App 647, 542 A.2d 839 (Md. Ct. Spec. App. 1988) (fact that 
defendant's gross sales dropped 33?« after attorney general issued news release about suit did not 
provide ground for sealing 6les on sun).
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financial harm, "an ap p lic an t. .  . whose chief concern is embarrassment 
m ust demonstrate that the embarrassment will be particularly seri­
ous."209 Here, as elsewhere, courts may insist on a particularized show­
ing rather than general claims of possible harm. Where that showing is 
forthcoming, however, there seems to be little reason to insist on al­
lowing discovery m aterials to be disseminated in all cases. As set forth 
above, the "ticket of admission" view that one must reveal all in order to 
use the public court system is too harsh.2,0 Trade secret law does not 
afford the courts a categorical approach that will solve difficult protective 
order problems, and courts will have to grope toward sensible resolutions 
of difficult cases.2"

B. Access for Other Litigants
Courts long have recognized the validity of granting other litigants 

access to material obtained under protective orders when that material is 
relevant to their claims m d  properly would be discoverable in their 
eases.212 The new Virginia statute is directed toward this end.213 If any­
thing, the trend of procedural developments during the 1980s has been in 
directions that reinforce this proposition. These developments are perti­
nent to consideration of the access issue in product liability cases because 
these cases may be prime candidates for the new procedures if they arc 
implemented.

W ithin the last few years, numerous proposals have been made to 
enhance the federal courts’ ability to aggregate cases filed across the 
country for combined treatm ent. The Federal Courts Study Committee, 
in its 1990 report, endorsed expanding m ultidistrict transfer in the fed­
eral judicial system to include transfer for trial214 and the creation of a 
new federal subject m atter jurisdiction to permit the addition of cases 
from state courts to such aggregated multidistrict proceedings.215 Simi­
larly, Congress recently has come close to passing the M ultiparty, M ul­
tiforum Jurisdic .on A ct of 1990, which would have permitted transfer 
for trial in scm m ultidistrict cases and created a new federal subject 
m atter jurisdiction for cases in which many people arc harmed by a sin­

209. Cipollone v. Ligget Group. Inc.. 785 F.2d 1108. 1121 (3d Cir. 1986).
210. Sec zupra text accompanying notes 95-99.
211. The cntics. and some of ihe receni reformers. add a public interest criterion to the require­

ments that the party seeking protection prove confidentiality and a specific harm that could be 
caused by disclosure. See. e.g.. F. H a re . J. G i l b e r t  4  W. ReM ine. supra note a. at 127-29. These 
arguments seem designed to revive the sort of public interest issues examined previously. See supra 
tr»t accompanying notes 128-57. Although individualized assessment of these issues is more sensi­
tive than an across-the-board access approach, placing significant weight on ill-defined public inter­
est factors raises many problems. See supra text accompanying notes 63-171.

212. See Marcus, supra note 2. at 4M3.
213. See supra text accompanying note 51
214. At present. 28 U.S.C. { 1407 (|988), wh ch authonzes the transfer of cases by the Judicial 

Panel on Multidistnct Litigation, permits such transfer only for pretnal purposes and directs re­
mand for tnal.

215. See R e r o r t  o f  t h e  F e d e r a l  C o u r ts  S tu d y  C om m ittee  44-45 (1990)
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gle accident.216
Nongovernmental organizations are pursuing these ideas further. 

The American Law Institute has embarked on a multi-year complex liti­
gation project focusing on "m ultiparty, multiforum litigation," which is 
defined as "related claims dispersed in several forum s."217 The thrust of 
this project is to devise new methods for combining such cases for com­
mon resolution of at least the common issues.218 In a sim ilar vein, in 
1989 the American Bar Association Commission on Mass Torts pro­
duced a report favoring broader consolidated treatment of mass tort liti­
gation.219 Finally, in 1990 the National Conference of Commissioners on 
Uniform State Laws began consideration of a possible Transfer of Litiga­
tion Act that could facilitate aggregation of cases pending in courts of 
different states.220

There are legitimate questions about the seeming m omentum behind 
combining cases for common disposition. Critics cite the loss of individ­
ual control and diminished attention to the unique circumstances of indi­
vidual plaintiffs that c..n result from aggregated trial procedures.221 
M ore generally, the use of consolidation methods creates tensions when 
courts have to designate committees of counsel, lead counsel or liaison 
counsel to dictate the handling of the case for each side.222 Required 
collaboration among plaintiffs’ counsel, in particular, may create ten­
sions.223 A threshold assumption of all these innovations is that they will 
reduce duplicative and costly discovery, and the critics have no objection 
to that.224 Even if there is infighting about tactics in discovery and at 
trial, duplication o f effort is to be avoided.

Against this background, the controversy about allowing dissemina­

216. H.R.3406. 101st Cong., 2d S « j .. 136 Cong . Rec. H3116-3117 (duly ed. June S. 1990). 
The House passed the bill, 136 Cong. Rec. H3119 (daily ed. June 5. 1990), but the Senate did not.

217. See American Law Institute, Complex Litigation Project II (Tent. Draft No. I. Apr. 14.
1989).

218. See id.-, American Law Institute, Complex Litigation Project (Tent. Draft No. 2 Apr. 6.
1990): American Law Institute. Preliminary Study of Complex Litigation (Mar. 31, 1987).

219. Report of the American Bar Association Commission on Mass Tors (1989). The ABA re­
fused to adopt the recommendations, however. See Cos, ABA Midyear Takes a Stand, N it'l LJ.. 
Feb. 26. 1990, at 3. col. 4.

220. National Conf. of Comm'rs of Uniform St. Laws, Transfer of L'ligation Act (July. 1990. 
draft).

221. See. e.g., Transgrud. Mass Trials in Mass Ton Casts: A Dissent, 1989 U. I I I .  L  Rev. 69. 
For an example of a consolidated tnal that raises serious questions, consider In re Bendectin Litiga­
tion. 837 F.2d 290 (6th Cir. 1988), in which the tnal court consolidated over 800 cases brought by 
persons claiming injury due to exposure to the drug Bendectin in one mass tnal limited to the issue 
of general causation. Although it found this treatment the 'most troubling" aspect o f the case, ihe 
appellste coun upheld the procedure. Id. at 307.

222. See generally M a n l a l  t o r  C om flex  L itig a t io n  (Second) 20 221-223 (1983).
223 Consider (he caution in Ihe Manual for Complex Litigation with regard to complex ton  

case*: "Lawyers representing the plaintiffs in such cases may be unaccustomed to working as pan of 
a litigation team; often they have highly individualistic stylci and very different approach es towards 
the conduct of discovery and tnal.” Id. at § 33.22.

224 Eg.. Transgrud, Joinder Alternatnti in Mass Tort Litigation, 70 C o r n e l l  L Rev. 779. 
833-34 (1983).
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tion of discovery information to other plaintiffs who need the informa­
tion for use in their cases seems retrograde. Indeed, it appears that such 
collaboration is already commonplace on the defense side,223 and some 
courts in multidistrict products liability cases are beginning to see coop­
eration among plaintiffs’ counsel as creating a sort of "ad hoc law 
firm ."226 Curiously, the Supreme Court’s Seattle Times decision some­
times is cited as a reason for curtailing access for plaintiffs.227 Seattle 
Times, however, emphasized that discovery is intended only to prepare 
for trial.228 The Court therefore found restraints on collateral use of the 
information constitutional, despite a claimed first amendment right to 
publish the fruits o f discovery, because these limitations were justified by 
the governmental interest in smooth functioning of the discovery pro­
cess.229 Regardless o f whether one products liability plaintiff would have 
a first amendment right to disclose the fruits of discovery to another 
plaintiff after Seattle Times, it is difficult to see how the Court's reason­
ing should prom pt ether courts to curtail access for use in other 
litigation.230

Indeed, in product liability cases there is a particularly good reason 
for allowing some sharing of information gleaned from discovery. A 
prime objection to protective orders in such cases is that they cut off the 
ability of plaintiffs’ counsel to fully prepare their cases. Noting that col­
laboration among counsel for defendants is frequent in such cases, plain­
tiffs' lawyers argue that a protective order that prohibits consultation 
with other plaintiffs’ lawyers about the meaning and implications of ma­
terial obtained through discovery interferes with their ability to prepare 
their own cases.231 This is an empirical assertion that a court might 
question in a given case, but the intuitive likelihood of the claim should 
entitle it to consideration. To the extent plaintiffs’ lawyers genuinely 
need to confide in others to prepare their cases adequately, allowing such

225. Stt Note, supra note 34. at 1061-62 & n.42 (describing use of in-house counsel or national 
law firm to supervise litigation nationwide).

226. Stt In rt "Agent Orange" Prod. Liab. Litig.. 611 F. Supp. 1452. 1458 ILD  N.Y. 1985) 
(suggesting that committee of plaintiffs' counsel "may be considered an ad hoc law firm, a joint 
venture formed for the purpos* of prosecuting the Agent Orange multidistnct filiation").

227. Eg.. Note, supra note 34, at 1066-68.
228. Stt Seattle Time* v. Rhinehart. 467 U.S. 20. >4 (|0g*)
229. Stt id. at 32-34. Stt gtntrall: Post, supra noie 26 (eapfiunmg decision as premised on 

propnetv of regulation of governmental activity).
230. 11ns is not to say the Coun mandated such access, but only that the Court's reasoning decs 

not provde a reason for abandoning the common willingness of court* to allow such access
231 ■ Thus, the leading opponents to protective orders point out that "|p ]roduo cases are techni­

cally demanding, and the significance of the documents is often not apparent unul after the attorney 
hat conferred with others." F  HaRE.3. GllBEHT & W ReMine. supra notes, at 61. They see this 
factor as central to the desire of defendants to obtain protective orders. "The principal and most 
direct effect of i provision that prohibits counsel from disclosing discovery information and discuss­
ing it with other lawyer* is that it magnifies the enormous disparity of resources brr»ten the plaintiff 
and the defendant." Id. at 126. stt also M DosiaaorF. D iscov tas } I 20. at si i (9881 ("If the 
defense is successful in instituting a protective ordtr. depending on its scop*, the paintiiTs attorney 
could be completely isolated and forced to incur considerable eipense in asset •* gain ntherwne 
readily available information )
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consultation docs not even go so far as endorsing sharing of information 
with o ther litigants who can use it in their cases. If such consultation is 
shown to be necessary to proper preparation o f the case, it would seem 
courts should rarely deny it, although it might be best to regulate it in the 
protective order itself.

M ore generally, however, it seems that the courts continue to recog­
nize that access for other plaintiffs should be allowed whether or not it is 
necessary to facilitate the preparation of the case before them because 
such sharing saves the couns and the litigants time and money.212 In 
addition, sharing is consistent with a settled doctrine exempting ex­
change of information between litigants with a common litigation oppo­
nent from the risk that the exchange will be deemed a waiver of 
privileges.231 This is not to say that there arc no cases in which material 
is so sensitive that a court should not permit sharing. When ordering 
disclosure of something so sensitive as the formula for Coca-Cola, for 
example,214 it would be unusual for the court to condone sharing with 
anyone not working on the litigation at hand. Such cases are probably 
rare, however.

In addition, in some cases access may prevent efforts to mislead the 
court in the second case. Although the plaintiffs’ bar has an understand­
able temptation to overstate the likelihood that later plaintiffs will be un­
able to uncover such misconduct without access to discovery in earlier 
cases, it is true that there have been instances o f perjury that were un­
earthed by comparison of deposition testimony in different cases.213 U n­
less one is prepared to assume that product liability defendants are 
routinely prone to such behavior, however, this possibility generally is 
not of major im portance.216

232. For cases so holding, see Marcus, supra noie I  at 42 n. 175. For more recent cases, see. 
e g,. Nestle Foods Corp. v. Aetna Cas. 4  Sur. Co.. 129 F.R.D. 483, 486 (D.N.J. 1990) ("if the basts 
for defendants' motion is to prevent information from being disseminated to other potential litigants, 
the defendants’ application must fail"); Deford v. Schmid Prods. Co.. 120 F.R.D. 648. 654 (D. Md. 
1987) (plaintiffs' ’desire to share information with other litigants" is "an appropriate goal under the 
Federal Rules of Civil Procedure" that “may be particularly appropriate where multiple individual 
plaintiffs assert essentially the same alleged wrongs"). This is not to say that there are no cases that 
buck the trend Stt. e.g., Scott v. Monsanto Co.. 868 F.2d 786. 792 (Jth Cir. 1989) (“Although 
plaintiffs claim harm from the inability to share and compare information with other litigants in 
other cases, no prejudice has been shown sufficient to overcome the distnct court's broad discretion 
in this area."). Mampe v. Ayerst Laboratones. 548 A.2d 798. 805 (D.C. 1988) (where defendant has 
shown good cr. ise for protective order, disclosure for benefit o f another litigant in another case 
would probably not be justified).

233. Stt. eg  . United States v. American Tel. 4  Tel. Co.. 642 F.2d 1285 (D.C. Cir. 1980); 
Marcus. Tht Ptnls of Pnvtltgt: Watttr and tht Litigator. 84 MlCM. L  Rev. 1605. 1637-38 (1986).

234. Stt supra test accompanying note 183.
235. In Harre v. A.H. Robins Co.. 750 F.2d 1501 (I Ith Cir. 1985). one of defendant's experts 

claimed that he had performed tests on the Daikon Shield and determined that it did not cause 
infections in women, but later testimony by the same witness in another case showed that he had not 
done any such experiments Noting that defendant was represented by the same lawyer in both 
caics. the court directed a new tnal under Ftt/. R. Ctv. P 60(b)(3) due to the fraud on the court. 
The expert was prosecuted later for obstructing justice. Stt Shenon. Profcuor is Chargtd with Lying 
for Maktr of Birth Control Dtntt. N .\ Times. Mar 4, 1988. at I. col. 4

236 For this reason, there seems to be no need to accept the cnncs' blanket opposition to the
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If the sharing idea only surfaces after disclosure has occurred, how* 
ever, that may be a reason for greater caution in aliosing  sharing, partic­
ularly when the sole ground for sharing is to assist other litigants with 
their cases. In such circumstances, producing parties legitimately may 
have relied on the protections and be unfairly surprised to have them 
revised after the fact. A num ber o f courts have noted the importance o f 
protecting these legitimate expectations, sc me concluding as a result that 
modification o f protective orders should be limited to extraordinary cif* 
cumstnnces.117 O ther courts have taken a more iclaxcd attitude.” *

In assessing claims of reliance, it would seem that courts should 
consider two factors. First, are there indications of actual reliance? Just 
as the fact that parties arc required to comply with proper discovery is 
not a ground for endorsing publicity of the resulting information about 
th e m /19 the fact that they actually produced some information is not 
proof that the party relied on the protective order. Indeed, anecdotes in 
product liability cases about frantic battles over discovery in cases where 
protective orders arc in place suggest that such defendants would have a 
hard time persuading a court that they in fact did rely on the protective 
order. By way of contrast, in other cases the courts have noted that the 
responding party’s cooperative and open-handed behavior in discovery 
warranted the conclusion that reliance interests counseled against modifi­
cation of the protective order.140 Given the intrusiveness of discovery, a

contention*! provwon that at the end of the cate all confidential information t*  returned to the 
producing party. £ f .  M a n u a l  ro il C om plex L i t ig a t io n  (Second! } 4 | .36 • II (1985) (within 
120 daya after termination, all stamped confidential document! should be returned). The cn ticv  
however, contend that plaintiffs' attorney thould be able to stockpile Ihe documents forever. "(A) 
requirement that deprives plaintiffs' attorneys o f the ability to maintain a set o f the documents ulti­
mately impairs cooperation and assistance on the plaintiffs' side of product litigation. Gone it the 
capacity for the documents to  be used to venf, the completeness and accuracy of discovery re­
sponses in other lawsuits." F. 1!a * t , I. G il a m i  4  W R tM is t tupn note 4. at <6 This assertion 
appears to assume that sometime there will be further suits, but it is not d ear why one thould to 
assume if none have been filed. Note that the Manual's proposed order contains a provision that can 
include pending litigation within ihe sharing allowed under the order without further approval by 
the courv See M an u a l to n  Com plex  L i t ig a t io n  (Second) mpn. $ 41.36 * 10. In some in­
stances. the court also may decide (hat n it appropriate io order the defendant to retain the docu­
ments St* infn teat accompanying note 2(2. The critics' position appears to tie overkill.

237 £ g . Palmien v. New York. 779 F2d 861. (66 (2d Cir. I9IJ1.
238. £ g . United Nuclear Corp. *. Cranford In s C o . 903 F 2d 1424. |42( (ICnh Cir. 1990)
239. Stt ivpra test accompanying note I7S.
240 £ g .. H L Hayden Co. v. Siemens Mcdicsl Sys. Inc. 130 F R D 2(1. 2(2-83 (S D N Y 

1919) (defendant produced highly sensmve information only upon assurance that it would be kept 
under wraps and used only for this suit); Tavoularrat v. Washington Post C o . I t  I F R D 633.638- 
39 (D D C. 19(6) (nonpany relied on protective order by allowing defendant access to massive dis­
covery); Inre Consumers Power Co. Sec. Lstig.. 109 F R D 45. 53 (LD  Mich. 1985) (defendant 
gave plaintiffs immediate and unimpeded access to documents).

In making this inquiry, courts should be aware that litigar nay try to  lard the record with 
claims of reliance One commentator advises the following:

Scrupulously document your reliance. Each time you produce confidential data, make a 
record Stamp each document with a legend like this: "Highly Confidential Material Produced 
in Reliance on and Subtext to the Confidentiality order in Jontt • Smith. C A. No (6-1002.
N D. Illinois." State tn every response to discovery requests that you a r t  producing in reliance 
oo rhc order. And make your position esplictt at depoutioas and m the counroom
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party who cooperate! in this fashion probably should get the benefit of a 
presumption o f reliance, but that could be overcome by a showing of 
obstructive behavior.

Related to the question of actual reliance is the reasonableness of 
that reliance. In upholding the unsealing of discovery in the massive 
A gem Orange liability litigation, for example, the Second Circuit noted 
that defendants could not reasonably have relied on the order.241 In pan , 
this conclusion was premised on the fact that it was an umbrella order 
not based on a finding of good cause.141 The extraordinary publicity that 
attended the case and the fact that it was a class action141 also support 
(he appellate court's decision. In product liability cases, the repeated 
willingness of courts to allow other litigants access to obtain evidence for 
their cases144 often may support the conclusion that reliance was not rea­
sonable with regard to such a request.

Concluding that other litigants often may be afforded access to m a­
terial covered by a protective order docs not solve some tricky problems 
of implementation, however, and care in the handling of access seems 
appropriate. As a minimum measure, a court might limit access to affili­
ated counsel assisting primary counsel in preparing the case for trial.141 
A more flexible approach would permit the sharing of information with 
any counsel for other plaintiffs who agreed to be bound by the protective 
order themselves. Substantially greater dissemination would follow were 
the court to authorize inclusion of discovered material in data banks 
maintained by organizations such as the American Trial Lawyers 
Association.14*

In designing such an order, a court might focus on two sets o f issues. 
Exploring these issues suggests some of the problems that courts will 
need to work through in dealing with this area.

First is the question o f money. At first blush it seems inappropriate 
for the lawyer or party who obtained information through discovery to 
sell it to others. W ith proprietary information, sale would be inappropri­
ate to purchasers contemplating anything but use in other litigation.147

Levitt. Kttpmg Sttrtu Sftrrl, I) LITIGATION 10, I) (Fill 1986). Despite »uch pr. tcstauons. ihe 
court ordinarily thould m ate tome independent assessment of whether there was genuine reliance.

241. U  /t "Agent Orange'’ Prod. Luh. b i n . 121 F.2d 1)9. 147 (2d Cir. 1917)
242. The problem of umbrella and ttipulated ordert it considered tit/ra teal accompanying notes 

2)5-68.
24). tn a real trnte. the unsealing order afforded the class members themselves access to the 

discovery done in their own cate
244 Stt npro note 2)6
24). Consider the following provision identifying those who could receive covered information 

’’Attorneys associating plaintiffs' counsel in the future tn any cause of action against Ford or its 
subtidiar.es: however, the association mutt be genuine in the tense that plaintiffs* counsel’s espertite 
and knowledge of the relevant documents is being sought rather than simply obtaining a copy of the 
documents.’’ F H am . ) C i l i c i i t  A W, R iM is t .  lupra note 4, at 49 (quoting an order entered m 
Munson *. Pearcy, No B-840.570 (Orange Co Ditt Cl Tesas. May I). 1916)).

246 Stt Note, iitpra note )4. at 1057 & n.|4  (describing the ATLA eachange)
247. £g ., National Polymer Prods. Inc. v. Borg-Wamer Corp., 641 F 2d 418 (6th Cir. 1981) 

(officer of plaintiff markets programs on defendant’s processes that were disclosed in litigation)
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Bui where the first plaintiff has, at great expense, put together a valuable 
trial package that could be used in other litigation, there may be legiti­
mate reasons for allowing the initial plaintiff to recoup some of that cost 
from those other litigants who later benefit from the attorney’s path- 
breaking activities, and some charge is said to be custom ary.34* Indeed, 
if this work enables later plaintiffs to obtain higher verdicts or settle­
ments. some have suggested that the initial litigant might claim a share of 
the aw ard.349

Curiously, at this point the positions of the plaintiff and the defend- * 
ant on whether the development o f material through discovery was "pub ­
lic” arc inverted; defendants arc likely to stress the importance of the 
court’s authority in procuring the information for the plaintiff, while the 
plaintiff emphasizes personal initiative rather than the helping hand from 
the court.330 But the purpose of discovery is to allow a litigant to prepare 
a case for trial, not to  mine the defendant’s files for sale to others. A l­
lowing profit not only seems to exceed the purposes of discovery but also 
to prom ote overbroad discovery in hopes of finding something that could 
be m arketed in the litigation community. Hence, while there may be a 
justification for a court to allow controlled recovery of part of the cost of 
discovery in some instances,3,1 it would seem wise to be wary o f substan­
tial changes.353

The second issue is the question of who must take the initiative to 
obtain access to the documents. A traditional approach is to insist that 
anyone wanting access for use in another litigation apply to the court 
that entered the protective order, leaving the initiative largely in the 
hands o f the other litigants. A t the other extreme might be advertis­
ing,3,3 although publicity efforts might be less likely if the process offered 
no prospect for profit. Aggressive publicity might raise the risk that the 
content o f the m aterials themselves would be disseminated as well, sug­
gesting that a conservative approach should be adooted. Although 
these problems of im plem entation will have to be worked out in later 
cases,334 the basic point is that access for other litigants is consistent with

248. Set Note, tupro note 1*. at 10)8 ("Almon ilwayt. litigant! (nut! pay for the previoutly 
ditcovercd information") For i r  elim ination of ethicil ind  other contidereliont bearing on the 
quettion of the amount of compc. taiion and the ih a n n | of that money between the initial lawyer 
and the initial plaintiff, tee Note, supra note 199. at 11SS-S8.

249 Stt Sherman A Kinnard. federal Ccun Ditcoetry in tht 80's— Making tht Ruin H’ork, 95 
F R D  24), 289 (1982) (tuggrttmg that firtt plaintiff might be entitled to tuch windfall)

2)0. Cf. tupro teat accompanying notea 80-99 (evaluating argument that ail ditcovery thould be 
public becaute it U ptoduced by p ro em  of public court tyttem).

251. C g.. In rt Upjohn Co Antibiotic Cleocin Prodt. Lab. Litig.. 8t F.R.D 482. 48) (ED . 
Mich. 1979) (any money collected for thanng ditcovery tubject to approval by court). Jjfd, 664 
F 2d 114 (6th Cir. 1981).

252. Stt Campbell The Prottcttrt Order in Products Liability Lmtatton: Sa/ttuard or SI it no- 
me/,’. ) l B C.L R tv  771, 774 (1990) (attemng that attorney can “reap enormout financial rewardt 
. . .  by m in ting  othert in review and republicaiion of p ropntiiry  information")

2)). See Note, tupro note 199. at 11)8 ("Succtuful marketing of ditcovery m ite n ilt will re­
quire advertiting.").

2)4 C oun t have confronted tuch ittue t in the patt. Contider the following provmon; "Plain-
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the purposes of courts. Indeed, to the extent consultation with o ther a t­
torneys is essential to full preparation o f certain cases, it may be neces­
sary to serve the goals of the court in this ease, and discovery 
confidentiality rulings should take account of these points.

C. Umbrella Orders

Another ground of protest has been the use o f “ umbrella” orders 
that permit producing parties to designate materials confidential and 
grant protection against dissemination of those materials w ithout ad­
vance examination of the materials by the court. Customarily such or­
ders are entered at the beginning of discovery and allow any party to 
object to any designation of any materials as confidential, putting the 
burden on the producing party to make the requisite showing.255 Yet 
often parties do not challenge such designations, and the umbrella order 
thus may impose significant limitations on dissemination w ithout careful 
scrutiny by the court.

The absence o f careful scrutiny by the court is precisely the objective 
of the umbrella order, which is designed to facilitate discovery without 
miring the couit o r the parties in disputes about what is confidential. 
T hat task could be daunting in a case with large volumes of docu­
m ents.256 Moreover, the more detailed the showing is required tc be, the 
more the party seeking protection of confidentiality would have to reveal 
details about how to misuse confidential information to get protection 
against misuse. In this light, the absence of challenges to designations 
pursuant to umbrella orders seems to prove that these orders serve a val­
uable purpose, and the M anual for Complex Litigation (Second) declares 
that they “ greatly expedite the flow of discovery material while affording 
protection against unwarranted disclosures."257

From an absolutist first amendment position, however, it is difficult 
to see how umbrella orders could pass m uster because, at the time the 
order is presented to the court, the identity of the documents to be desig­
nated confidential is not known.25* Seattle Times rejected that absolutist 
view, however, and left it for lower couns to make good cause determ ina­
tions in issuing protective orders. Given the managerial orientation of

tifft shall not under any circumstances tell, offer for u le  or advcntte either the contents of protected 
document! or the fict th i t  plunttfft hive obtained FORD confidential documents." F. H ake . J. 
G i l b e r t  A W. R tM tN t, supra note *, at SO (quoting a protective order in Munson v. Fearcy, No. 
B-840.570 (Orange Co. D itt. Ct.. Teaas. May IS. 19*6)).

255 See. eg., the form propoted by the Manual tor Comelex L itigation (Second) 
* 4|.)6(I9!5).

256. "Busy count are nmply unable to hold h e an np  every time someone wants to obtain judi­
cial review concerning the nature of a particular document “ In re A leainder G rant A Co. Ling-, 
*20 F 2d 352. 356t i l th  Cir. 19*7). Seegenr/xi/// Marcus. supra note 2, at 23-27 (regarding burden 
of confidentiality determination)

257. Manual tor Comelex Litigation (Second) |  21 O l  (19*5)
251 St* ge«ena/(r Marcus, supra note 2. at 20



No. 21 DISCOVERY CONFIDENTIALITY 501

the Seattle Times opinion,259 this approach should accommodate um ­
brella orders as well as those based on an examination of the materials in 
question. Thus, a court could issue an umbrella order based on a show­
ing that discovery that had been undertaken or that was contemplated 
sought materials falling 'n  categories that deserve protection. In ordi­
nary commercial litigation this solution should work well.

The principal objection to use of umbrella orders in product liability 
cases is one dealt with in the preceding section—that by broadening the 
ambit of protection an umbrella order further isolates the plaintiff’s law­
yer and impedes the preparation of the case.260 For the reasons set forth 
above,261 courts imposing umbrella orders should accommodate these in­
terests by perm itting needed consultation where it is shown to be neces­
sary to the preparation of the case. To the extent sharing is allowed 
beyond the confines o f the given case,262 this solution further ameliorates 
the problem. The other objections do not provide a ground for aban­
doning the use o f umbrella orders in appropriate product liability cases.

Another objection to the use of umbrella orders is that producing 
parties may overdcsignatc. Although this temptation exists,265 it is diffi­
cult to determine why it is im portant unless it interferes with preparation 
of the case at hand. A party that too heavily leans on the confidential 
stamp runs the risk that the judge will conclude that it has acted in bad 
faith and is entitled to no further protection at all, and perhaps to liabil­
ity for sanctions.264 Critics complain that overdesignation is rarely chal­
lenged because plaintiffs have little incentive to challenge it, and because 
some challenges may involve revealing the plaintiff’s conclusions about 
which documents are the most im portant in the case.265 Given the basic 
purpose of affording full preparation for disposition of this case, these 
concerns do not seem compelling. If plaintiffs themselves can live with 
the designations, presumably they arc able to prepare their cases despite 
it, and the alternative o f requiring the court to undertake an otherwise 
unnecessary and burdensome inquiry into confidentiality hardly seems 
warranted.

Some courts and commentators argue that umbrella orders ulti­
mately do not save the coun or panies time because they only defer the

259 Set Poti. supra note 26.
260 Stt F H ake. J. G i l b e r t  A w  ReM ine. supra note 4. at 56.
261. Stt supra teat accompanying notet 212-54.
262. Note that the form umbrella order contained in the Manual for Complea Litigation in­

clude* a possible provision allowing use tn " th u  litigation" and defining that term to include "other 
related litigation in which the producing perron or company it a party." Manual FOR Comelex 
Litigation (Second) } 41.36 '10 (1915)

26) "(T]here it a danger here that counsel will err on the tide of caution by designating confi­
dential anv potentially sensitive document." Cipollone v. Liggett Group. Inc.. T55 F 2d 1101. 1122 
f t |7 ( ) d C ir  1916).

264 "The designation of a document as confidential may be viewed as equivalent to a motion 
for protective order and subject to the sanctions of Fed R Civ F 2b<|)"  Manual for Comelex 
LincA ttoN  (StcoNO) 4 21 4)1 n oO il«l5>

265 Stt F  H a re . ) G i i b i r t  A W R eM ini. supra note 4. at 55-56
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date on which the court has to make its determination of whether the 
designated materials arc in fact entitled to protection.366 This argument 
seems somewhat inconsistent with the Lontention that overbroad desig­
nations will not be challenged, which assumes that the exercise often will 
not be needed. Deyond that, it is difficult to understand why the court 
will have an easier time determining whether materials qualify for pro­
tection ut the outset of the case, before production has occurred, rather 
than  later when the identity o f the actual materials is known. A dm it­
tedly this could be an arduous task even then, but at the outset of the 
case there is at least the possibility that court determination will never 
have to be undertaken since there may be no dispute about the propriety 
o f the designations. Adm ittedly, the court may find the fact that an um ­
brella order has been used bears on reasonable reliance issues367 if modifi­
cation o f the order is sought,36* but it hardly would case its task by 
em barking on full-scale litigation o f confidentiality questions at the out­
set where that is not necessary for the case at hand.

D. Settlement

A further pressure point arises when the parties settle a case with a 
provision for maintaining confidentiality of materials exchanged through 
discovery. A t this juncture, the court might resist the easy route o f 
adopting the parties’ agreement and insist that they choose between con­
fidentiality and settlement. Although the court might, in cases present­
ing special circumstances, consider making a special provision to ensure 
that im portant evidence remains available should it be sought by other 
litigants, there seems to be little reason to curtail confidentiality when the 
panics are on the verge of settlement.

As a starting point, it is im portant to separate the discovery confi­
dentiality controversy from the ongoing debate over the desirability o f 
judicial promotion o f settlements. There is no doubt that Am erican 
judges, particularly federal judges, increasingly view settlement promo­
tion as an im portant objective. There also are valid grounds for question­
ing this tendency in judicial activity, both because it can distort the 
proper role u f the courts369 and because it does not measurably increase 
the frequency of settlem ent.370 Yet it is hard to believe that anyone cu r­
rently would argue strongly in favor o f obstructing settlements in prod­

266. Stt Id. at 55. Some couru have echoed these sentiments. Stt. tg., John Does I-VI v. 
Yogi, 110 F.R.D. 629, 6)2 (D.D.C. 1986) ("Blanket orders only postpone, rather than prevent, the 
need for the Court to closely scrutinize discovery materials to see if the seal is justified.").

267. Stt iupra test accompanying notes 239-44 (regarding reliance on orders).
268. "Although such blanket protective orders may be useful in expediting the flow of pretnal 

discovery matenals. they are by nature over-inclusive and are. therefore, peculiarly subject to later 
modification.” Public Citizen v. Liggett Group, Inc.. 858 F.2d 775. 790 (1st Cir. 1988).

269. Stt, t.g., Brunet, supra note 122; Fiss, supra note 80.
270. £ g  , Posner, Tht Summary Jury Trial and Othtr Mtihods of Alitmaiivt Dispuit Rtsolu- 

uon• Somt Cautionary Obitrranons, 5) U. Cm. L. R iv . J66. 374-85 (1986).
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uct liability cases,17' and this article will assume that settlements are in 
general desirable events.

Secrecy, however, is not im portant to fostering settlements in all 
cases. Some courts have rejected the proposition that secrecy fosters set­
tlements,172 while others have been uncertain about cases before them .1/1 
But there can be no doubt that confidentiality is sometimes critical; in at 
least some cases, public access is sought precisely to dism pt a settle­
m ent.274 Among the critics of confidentiality in product liability cases, 
there seems to be at least a tacit assumption that confidcntiulity will 
prompt a defendant to favor settlement over trial because at trial the 
common law right o f access is likely to apply to all evidence offered. 
Critics, however, view this as a sinister purpose that should be resisted. 
As a general m atter, there appears to be no reason to assume that a de­
fendant who has exacted a promise of confidentiality from the plaintiff as 
a condition to settlement docs not deem that promise important. Indeed, 
it is generally accepted that confidentiality of settlement negotiations is 
im portant to the settlem ent process,17’ and some courts have noted that 
public access could "seriously impair the settlement process."176

The critics, however, are unwilling to leave it to the plaintiff to resist 
this malign desire to  settle on terms involving continued confidential­
ity.177 Thus, the recent efforts to curtail confidentiality seek to preclude 
such agreements.17* The court cannot remake the parties’ settlement by 
removing one provision and leaving the others in place, however.171' 
Thus, the court is left with a choice between playing its hunch about a 
defendant’s willingness to proceed without continued confidentiality and

271. The critics of discovery confidenuility sometimes emphasize the tendency of defendants to 
drive herd bargains in product liability cases by exploiting plaintiffs' need for money. Set Morrison. 
supra note 79, at 118. It does not appear that the critics wish to retard settlements, however, but 
only to devise some counterbalance for this perceives! slant in favor of defendants. To the extent that 
the imbalance exists because protective orders have prevented litigants Irom getting evidence, confi- 
denuality might play an important role, but accommodations designed to enable other litigants to 
obtain needed evidence, see supra text accompanying notes 212-54. seem the appropriate response to 
this concern. To the extent that the imbalance exists because defendants have greater litigation 
resources than plaintiffs, it is curious to contend that proper confidentiality measures in litigation 
should be curtailed because plaintiffs need a leg up in such confrontations with defendants.

272. Eg.. United States v. Kentucky Utilities Co . 124 F.R.D. 146. 153 (E.D. Ky. 1989) ("In 
the experience of the court, settlements will be entered into in most cases whether or not confidenti­
ality can be maintained”).

273. Eg.. Richard Wolf Medical Instrument Corp. v. Dory. 130 F.R.D. 389, 391 (N.D III.
1990) ("I do not know whether Wolf would have agreed to the settlement if it had known (about a 
pending document request for documents covered by a protective order].**).

274. See Register Div. of Freedom Newspapers. Inc. v. County of Orange. 158 Cal. App. 3d 
893. 911. 205 Cal. Rptr. 92. 103 (1984) (newspaper seeks access to settlement of action against 
county by inmate in hopes that disclosure will void agreement).

275. Stt generally Brazil, Protecting tht Confidentiality of Settlement Negotiations, 39 H as­
t in g s  L J. 955 (1988).

276. Times Herald Printing Co. v. Jones. 717 S.W.Jd 933, 939 (Tex. Ct. App. 1986).
277. See Momson, supra note 79. al 123 ("we cannot count on the plaintiffs* attorneys to  see

that the government and other plaintiffs' attorney' will get this information").
278. See F la .  S ta t .  § 69 081(c) (1990); H R. 129. 101st Cong , 1st Sess
279. Evans v, Jeff D  . 475 U.S. 717. 727 (1986).



acquiescing in a request for confidentiality. Certainly there may be cases 
in which plaintiffs believe that they have obtained favorable settlement 
term s by agreeing to confidentiality.310 It is hard to insist that plaintiffs 
forego these advantages so that the materials they obtained through dis­
covery will become a m atter of public record at the trial, particularly if 
there is a risk they might not prevail at trial.

This does not mean that the court must accept any provisions the 
parties have found agreeable. In extreme instances, a settlement agree­
ment might be void as against public policy if it is intended to suppress 
evidence.3*1 Such instances will be exceedingly rare, however; if the 
agreement provided that all materials turned over through discovery be 
returned and that all copies of these materials be destroyed the court 
m ight suspect such concerns arc implicated. The solution would seem to 
be to  insist that defendants preserve evidence ret jm cd  under a protective 
o rder.313 Disallowing a scorched earth policy in some cases is far short 
o f compelling the parties to disseminate the inform ation obtained 
through discovery.383 Lying behind the objections to settlement of this 
sort is an assum ption that the material covered by the agreement custom­
arily contains potent evidence o f wrongdoing by the defendant, probably 
implicating public health. However, there is little reason for a court to 
make this assumption when presented with a request to implement an 
agreement. In some instances, the court may be familiar with particular 
and damning evidence,384 but that will be a rare case a t the pretrial stage.
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280. Consider, for example. the attitude of one plaintifls* attorney about defeating defendant'* 
effort to have deposition transenpts filed under seal:

I was happy to let Piltston (defendant] take its time claying the public filing of these tran­
scripts. I hoped it would feel pressured by the forthcoming publication of these facts of reck­
lessness we had uncovered. Maybe Pittston would try to settle with us now to forestall the 
public filing of these transcripts.

G. S t u n .  T h e  B u f f a lo  C heek D is a s te r  171 (1976). Certainly there have been examples of 
efforts to use threats o f exposure to enhance settlement value. Set. t.g.. White v. General Motors 
Corp.. 908 F.2d 675, 680 (10th Cir. 1990) ("Plaintiffs had made prefiling threats to contact the 
media and government agencies about the allegedly defective brake work being done at the plant if 
settlement demands were not met.").

281. Cf. Williamson v. Supenor Coun. 21 Cal.Jd 829.836-37. 582 P.2d 126. 131. 148 Cal. Rptr. 
39. 44 (1978) (agreement between defendants to withdraw expen witness and keep his report from 
plaintiffs found to be effort to suppress evidence and work product protection therefore not applica­
ble). Note that this case does not stand for the proposition that discovery confidentiality ts invalid.

282. For an example of such a preservation order, see Coalition Against Police Abuse v. Supe­
rior Court, 170 Cal. App. 3d 888. 894-95, 216 Cal. Rptr. 614. 617-18 (1985). O f course, appropnate 
consideration should be given to the burden that such retention might cause in some big-document 
cases

283. In Oklahoma Hosp. Ass'n v. Oklahoma Pub. Co.. 748 F.2d 1421 (10th Cir. 1984). art 
denied, 473 U.S. 90S (1985), the court held that a newspaper lacked standing to challenge a protec­
tive order regarding discovery because it had no nght of access to the material and no basis for 
proving that the parties would, in the absence of Ihe protective order, have allowed the court to 
examine the materials in question. The court invoked Supreme Court decisions affirming a first 
amendment nght not to speak if one choose* not to. and concluded that " it doe* not follow that they 
can be compelled to disseminate such information." Id. at 1424 (citing Wooley v. Maynard. 430 
U.S. 70S. 714 (1977)).

284. Stt. t g , tupra notes 90-91 and accompanying text (regarding Miles Lord in Daikon Shield 
case).
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Even where there is some such evidence, there may be no reason to ques­
tion the desire for confidentiality of the great bulk of sensitive but unim­
portant material turned over through discovery. Thus, sensible flexibility 
in approving such orders seems appropriate.3"5

IV. Conclusion

Like so many controversies about litigation nowadays, the debate 
about discovery confidentiality has escalated to extremes. On one side, 
the critics conjure up images of deadly threats to public health kept 
under wraps in secret court records. On the other, there is the spectre 
that untrammelled discovery may deal a coup de grace to American in­
dustry, which faces increasing global competition. The reality, however, 
is less inflammatory. C urrent protective order practice accommodates 
competing concerns rather well, and neither extreme is likely to material­
ize in the near future.

Nevertheless, this article highlights some important pressure points

283. Very different issues an te  in tituations in which the court's involvement in the design of the 
settlement itself provides a reason for public access. Increased judicial involvement n promoting 
settlements may one day provide a basis for allowing the public to observe judges at work on this 
effort. As indicated above, the possible application of first amendment and common law rights of 
access to innovative judicial procedures remains an open issue. Stt supra teat accompanying notes 
100-27.

There are some disquieting examples of judicial willingness to close proceedings in the coun ­
house that resemble trials. For example, in Cincinnati Gas & Elec. Co. v. General Elec. Co., 854 
F.2d 900 (6th Cir. 1988). the coun convened a summary jury trial with jurors drawn from the public 
jury roles and presided over a seven-day tnal in the counhouse, but refused to allow the public 
access to the event. Even though this involved presentation of evidence and an advisory decision by 
a jury, the coun held that it could be conducted in secret because it was really just a way of promot­
ing settlement. By way of contrast, in Bank of Am. Nat’l Trust & Saving Ass'n v Hotel Rittenhouse 
Assocs.. 800 F.2d 339 (3d Cir. 1986). the coun held that where a settlement agreement is filed in 
coun. and the panics then begin litigating its terms in coun. the coun may not keep records of these 
proceedings under seal because the public has a nght of access to them.

Somewhat simdar issues are presented by effons via settlement to wipe the slate clean afttr a 
case has been tned. In product liability cases, defendants might wish to undo the possibly preclusive 
effects of a judgment by offenng the prevailing plaintiff a premium for settling in return for vacating 
the judgment and findings. Some couns resolutely refuse to entenain such attempts. In rt Memo­
rial Hosp., 862 F.2d 1299 (7th Cir. 1988); stt also National Union Fire Ins. Co. v, Seaflrst Corp., 891 
F.2d 762 (9th Cir. 1989). However, other couns grant these requests. Eg., Nestle Co. v. Chester's 
Market. Inc.. 756 F.2d 280 (2d Cir. 1985).

In the product liability area, in Wilson v. American Motors Corp., 759 F.2d 1568 ( lilh  Cir. 
1985). the coun was panicularly forceful on the difficulties involved in trying to undo the results of 
coun proceedings;

We feel certain that many pames to lawsuits would be willing to bargain (with the adverse pany 
and the coun) for the sealing of records after listening to or observing damaging testimony and 
evidence. Such suppression of public records cannot be authorised. The situation here is fur­
ther aggravated by the attempted suppression of a jury verdict because it might adversely affect 
Amencan Motors tn other judicial proceedings Such action is contrary to the most basic pnn- 
ciples of Amencan junsprudence.

Id. at 1571-72 n.4, stt alto Note. Collattrol Esiopptl Effttts ofJudgmtnts Vocaird Pursuant to Stt- 
tUmrnt, 1987 U. ILL. L. Rev. 731; Note. Avoiding luut Prttlusion by Stttltmtnt Conditioned upon 
tht Vocatur of Enttrtd Judgmtntt, 96 YaLL L.J. 860 (1987).

The situation presented, however, is quite different from that which anses when a pretnal settle­
ment negotiated by the parties is presented to the court. In that case, the systemic interests that 
counsel against purely pnvate control of the information and outcome do not apply
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regarding public access that are likely to remain with us for some time. 
M ost significantly, there is the possibility that one day courts may have 
to rethink their general attitude toward the public right to attend litiga­
tion events other than trials, given the increasing judicial commitment to 
substitutes such as summary jury trials. A t some point, a radical revision 
o f the public right of access might warrant public access to discovery 
proceedings as well. However, that day has not arrived, and the other 
argum ents for general public access— the notion that discovery uses pub­
lic resources and the public’s hypothesized interest in some material ob­
tained through discovery— hardly outweigh the disruption that would 
attend a broad public right of access. The current critics’ intimations in 
this direction therefore should not be pursued.

At the same time, the recent criticisms shornd sensitize courts to 
proceed carefully on some issues encompassed within the existing protec­
tive order analysis. In particular, it is im portant that courts be aware of 
the possibility that plaintiffs’ counsel in some product liability cases need 
to consult with other attorneys about discovery material to prepare effec­
tively for trial. Moreover, there are substantial reasons for flexibility in 
allowing other litigants access to discovery materials for use in their 
cases. But the critics also seek to erode confidentiality protections too 
much by urging an unduly stringent standard for finding materials confi­
dential, challenging the use of umbrella orders and urging resistance to 
settlement provisions providing that confidential discovery materials be 
kept in confidence. Far from providing a basis for wholesale abandon­
m ent of current legal principles, the critics’ objections point out the need 
for judges to apply these principles with care.

Judges generally seem to be doing just that. Even the critics con­
cede that judges rarely reach the bad results they warn against.286 This is 
not to say that no instances o f inappropriate orders can be found, but the 
ones that arc paraded in support of widespread changes in discovery con­
fidentiality have not been shown to be representative of cither the norm 
in discovery confidentiality or some evil conspiracy to keep under wraps 
evidence o f num erous serious threats to public health. The disruptive 
and intrusive potential of radical changes in this area is significant, how­
ever, and it does affect many cases. In an era of constantly diminished 
privacy it is im portant that we resist unnecessary efforts to curtail protec­
tions for confidential information. In an era when litigants have diffi­
culty obtaining decisions of their cases, we should not rush to embrace a 
public information purpose for discovery. The need for radical change is 
not there, but the risks that would attend such change are.

:S6 Eg.. F. H a m , J G u m t  A W. ReM ine. >upra no;e 4. *i 19 (“Most tru l coun t have 
denied protective ordert or hive refuted to include term t th it would re itnct ditcovery thinng,"}.



le x a s  b u p r e m e  u n i r t  L u r b s
S e c r e c y  o f  L a w s u it  R e c o r d s
Far-Reaching Action Focuses on Public Health, Safety

By Saundr* Torry

The T e a *  Supreme Court thie week 
took unprecedented actfaa that makes it 
more difficult for Texa* judge* to *e*J court 
record* from public rirw , particularly ■  
lawsuits ravotm g public besJth and ariet7 .

The move, opposed by iuduatry (roup* 
and corporate  attorney*. v m  baited by sop- 
porters m  the moat dramatic «tep toward 
court opaoneaa to em erie from a growing 
national debate a boot secrecy in dvd law* 
suits, notably thoee iirrohrirrf allegedly de­
fective product*.

Legislation aimed at curbing secrecy ha* 
been passed in Virginia and i* pending in 
Congress and a number of atatxs, inducting 
Florida, MSaaoori tad  Rhode Ulaad. Similar 
legjslatioc waa defeated in Georgia.

Texas, however, n  tha first stata to tab* 
such far-reachmf judicial actios a* tha iaeua 
by adopting a mw coart rote aod amandiog 
other*,

■•-'TV ~ - L . . —  - L , . 1 -,L v - - -1— - ■ -1 na m t t i  jc roue a, n o c i  r a rx *  roc 
corporation* to rate* profits over Bra* 
white keeping the public in tbs dark by mt- 
(ling case* in secret," said Arthur IL 
Bryant, executive director of Trial Lawyers 
for Public jp t ic e , a national pebic-iouceet 
litigatioa grtap .

Industry poop* and thaw lawyer* arguad 
in Texas that tbs new rate woaid farce dte- 
closure of trad* secrets to competitors, 
spur lengthy tad expenaria tewwate* aad 
crest* a hostile buainaa* d imata m the 
state.

Texa* Sapraam Com? jaatiee U a fi  Dog- 
gett. who worked to fmteoa tha 5-to-i na- 
jonty on tha drindad c o t ,  mid tha jateiraa 
had baas "boasbwded with te tto n  from tne- 
jot corporsoom  and dafeaae attom ayi n -  
preaamg conoera.*

But Doggati mid court mcracy, j  tha 
form of muted record* aad ‘protact m  or* 
den* that Halt iccam to doromaat i , “ha* 
been grestty aboaed* aad that vaknbte in­
formation iboul procfacta ha* baaa kept 
Irom tha public.

He said a l t t l  aanm  ■ The Waatongtoa 
Poet, a  part, pr om pted tea actiona. Tha 
Poet reported that jsd fto  roatiaafy g n a t 
lepossta lor ordar* to teal corporate doc­
ument* at the eerty stag** of tewemta aad 
thet the n fo rae tio a  rarely reachae the pub* 
k  or gm urpm iat r ig a te rm .

For tTimpte, Gnoaral M o o n  C om , n  
defending agaamt aoorm of tewaujta fited by 
vtciim* of fierr cat c m h n .  tro tted  oubhc

debate about the safety 0 1 its gasoline Lanka 
by obtaining protective orders preventing 
disclosure of key documents.

U n d e r  t h e  c h a n g e s  i n  c o u r t  p r o c e d u r e  

p a s s e d  b y  t h e  c o u r t ,  n o  c o u r t  o r d e r  o r  o p i n -  

100  m a y  b e  s e a l e d ,  a n d  o t h e r  t y p e s  o f  r e c ­

o r d !  may b e  s e a t e d  o n l y  if t h o s e  s e e k i n g  t h e  

c f a s a r *  c a n  p r o v e  t h a t  t h e  n e e d  for s e c r e c y  

o u t w e i g h *  a n y  “ a d v e n e  e f f e c t  . . .  u p o n  

g e n e r a l  p u b l ic  h e a l t h  a n d  s a f e t y . *

The new rule alao requires public notice 
of any move to seal records and allows any­
one. including news media representatives, 
to fight the sealing at an open hearing. 
That, according to proponents, is a signif­
icant tool because under previous proce­
dure*. the public seldom knew when rec­
ord* were about to be sealed.

San Antonio attorney Phil Hardberger. 
who represents individual* suing corpora* 
two* in product-liability cases, said secrecy 
ordar* are becoming almost routine in cases 
invdviog everything from “vacuum cleaners 
to trwn mowers.*

John Marks, president-elect of ib* Texas 
Amotiation of Defense Counsel, which op­
posed the rote, sasd the debate in Texa* and 
etetwher* haa been pushed by plaintiffs' 
attorney* who will reap its benefits. “There 
certainly may be situations which require 
(diado*ur*| . . .  but this rule goes way be­
yond that.* Marks said.

But Rum Herman, president of the T rul 
Lawyers of America, an n rg a m a tm  of 
piamtifis' lawyers, said the rule changi “ia a 
big win for America’s victims and consum­
ers.* Th* mw« media, regulatory ngenoes 
and tha public, ha mad. can no* monitor 
tnram ts t o  dfocova r haardouf products 
m i  pcactitiooT t . and challenge ecrecy or­
ders that they bebeve hide trends or pat­
tern* of neghgenca.*



• Secrecy in litigation, the practice of keeping private what 
would otherwise be public information emerging from litigation, 
includes the following practices:

Protective orders that legally prohibit parties receiving 
information in a lawsuit from distributing this information 
to others (e.g. attorneys representing other plaintiffs).

confidentiality Agreements that require certain matters, 
once they are discussed or agreed to, to remain confidential 
except among the parties directly involved. Such matters 
might include the cause of injury and the contributing 
factors, the terms of settlement, and even the fact that a 
lawsuit was ever filed.

Sealed Court Files that legally preclude access to any 
details of a case. The parties' names may even be withheld, 
leaving only a record titled "Sealed v. Sealed."

• Secrecy has jumped steadily and significantly in civil cases 
since at least the mid-1970's. Plaintiffs' attorneys indicate 
that demands for protective orders are now a routine occurrence 
in product liability cases.

• The process of secrecy is typically initiated by defendants. 
Plaintiffs can demand all information that the defendant has 
about the causes and circumstances of injuries, including the 
defendant's knowledge of any prior, similar incidents. Defense 
attorneys may object to the request on a variety of grounds, and 
may request a protective order limiting the information they have 
to produce. Through a protective order, they may also seek to 
prohibit the sharing of information with other attorneys. To 
expedite discovery, the parties directly involved in the case may 
agree to share information, but only among themselves. Judges 
tend to approve most agreements reached by both parties. Yet the 
public's right to know, especially about vital health and safety 
matters, can be sacrificed in the process.'

• First Amendment/Freedom of Information concerns have also 
arisen in court secrecy practices. Journalists researching 
stories about health or safety hazards may find that 
confidentiality agreements bar attorneys from discussing 
information crucial to public safety with the media. Secrecy 
orders can also bar medical, scientific and other experts from 
discussing critical findings. They can also interfere with 
resolution of Freedom of Information Act disputes. The mandatory 
nature of the orders, the direct involvement of the judiciary jn 
granting them, and the threat of contempt if they are violated, 
all raise questions about freedom of the press and free speech.

P a c ts  A bout S o c ro cy  in  L i t i g a t i o n



Examples of Secrecy:

ENVIRONMENTAL SAFETY: Secrecy orders can block attempts by
scientists and health officials to monitor hazardous chemicals.
In a confidential settlement, Xerox Corp. paid two families in 
Webster, New York nearly $5 million in 1988 in a case alleging 
that chemical leaks from a Xerox plant caused cancer and 
nourological damage to seven family members. Neighbors living on 
tho rame street could not obtain any information about tho toxic 
hazards they may face. Until a 1989 court decision which released 
sealed records to state and local health authorities, medical 
experts who had analyzed the alleged connection between the 
children's illnesses were not even allowed to share their 
findings with the health officials.

MEDICAL MALPRACTICE: Some physicians have effectively avoided
disciplinary charges by their peers because sealed court files 
remove all records of civil suits in which the facts would 
clearly warrant disciplinary action. In the District of Columbia, 
for example, records of a 1983 suit alleging that a doctor had 
sexually assaulted a patient during a gynecological examination 
were sealed after the doctor settled the case and admitted having 
a sexual relationship with his patient.

PRODUCT SAFETY:

• PFIZER HEART VALVE: A 1985 report on a defective heart
valve withdrawn from further use in 1986, but still 
implanted in some 50,000 people, has been withheld from 
the medical community and the public oecause of 
protective orders obtained by Pfizer, Inc. Nearly 250 
deaths have been caused by the defective valves, 
according to Pfizer's own statements. Pfizer has paid 
millions of dollars to settle many lawsuits in return 
for secrecy orders.

• BREAST IMPLANTS: In 1989, requests to the FDA by 
public interest group seeking copies of safety studies 
of breast-implant material were denied on tiade secret 
grounds. Expert witnesses who testified in lawsuits are 
under protective orders and cannot reveal what the 
manufacturer's records show about the hazards of 
materials in breast implants used by thousand
women. This is an example of how a protective .an
be detrimental to public health and safety.

• AUTOMOBILE FUEL 0Y8TEM8: A series of suits against 
General Motors alleged that the fuel system used in GM 
cars built before the early 1980's presented avoidable 
risks of fuel-fed fires. GM systematically obtained 
protective orders that successfully kept from public 
scrutiny internal documents showing that financial 
considerations outweighed safety concerns in the design 
and manufacture of its automobiles.



Fred Barbee
Retired appliance repair co. owner 
Minong, Wisconsin 
54

Mr. Barbee'3 wife died on April 26, 1988, after her Bjork/Shiley 
artificial heart valve broke. The valve was originally implanted 
in May of 1982.

Pfizer has routinely sought protective orders in its heart valve 
cases, and has gone to court to try to maintain confidentiality 
of thousands of documents related to its heart valves.

Fred Barbee testified before the Dingell subcommittee. He and 
his wife were never advised by any doctors about the heart valve 
problem. They never read about it in the press. All of the 
company's settlements were kept confidential, so the media 
couldn't learn about litigation while it was underway. Nearly 10 
years after the first Shiley fracture, the Barbees were totally 
in the dark.

STATEMENT OF FREDERICK BARBEE 
Minong, Wisconsin

My name is Frederick Barbee, and I believe that secrecy, of 
che kind you're talking about in this conference today, killed my 
wife.

My wife, Carol, had a Bjork/Shiley artificial heart valve 
implanted in May 1982. About six years later, she collapsed 
after doing some yard work. She said she was having trouble 
breathing, and that she thought she was having a heart attack, or 
that something might be wrong with her replacement valve. Until 
that time, we had never heard that Bjork/Shiley artificial heart 
valves would break.

I took Carol to the closest hospital where, despite 
emergency room care, she went into cardiac arrest. She was then 
rushed by ambulance to a hospital in Duluth, an hour away. She 
had open heart surgery in Duluth to replace the valve. By the 
end of that surgery, she had suffered so much oxygen deprivation 
that she slipped into clinica" death. After all of the heroic 
efforts to save her life, she uied about 48 hours after the first 
symptoms appeared.

I later discovered several things about her type of heart 
valve. I learned that dozens of other valves had fractured over 
a period of years before Carol's broke, including a number of 
them before hers was even implanted. I learned that Shiley, the 
company that made them, had not provided any information about 
the problem to patients who had the valves. I learned that the 
symptoms of a broken valve are like those for a heart attack, and 
that most of the people whose valves fractured died as a result.



I learned that many of their families had filed lawsuits against 
Shiley, Inc., the manufacturer, and its parent company, Pfizer, 
Inc. I learned that documents and information obtained in those 
lawsuits were never made public because of agreements or court 
orders which kept the information secret. I learned that Shiley 
had negotiated settlements in those cases that required the 
victims to keep their settlemer.es confidential.

I read newspapers and watch television. If I had ever heard 
anything about this problem in the news I would have taken my 
wife back to the doctor to see what should be done about it.
Even if she didn't have the defective valve replaced, and even if 
we couldn't prevent the strut fracture, having some advance 
information about the problem would have allowed us to plan for 
an emergency, and possibly save her life. If I had known what to 
c'xpect, I would have made arrangements for Carol to be taken to 
f luth, not to our local hospital, because I now know that only 
immediate open-heart surgery would have saved her life —  and our 
local hospital didn't have the capability to perform open heart 
surgery. If I had heard anything about valve fractures before 
April 24, 1988, we would have had time to reach Duluth, and Carol 
might be alive today.

But Shiley wanted this problem kept secret, and they got 
their way. I have learned that Shiley knew of problems with the 
valve as early as 1978, yet attorneys, victims' families, and the 
public are still struggling to get this information.



Devra Lee Davis, Ph.D.
Toxicologist, presently scholar-in-residence at the 

National Academy of Sciences, Washington, D.C.
Professor at Mtv Sinai Medical Center, Dept, of Environmental and 

Occupational Medicine, New York City

Dr. Davis suffered a near-fatal anaphylactic reaction to a 
prescription drug (Zomax) in 1983, two months before the drug was 
withdrawn from the market by its manufacturer, McNeil 
Pharmaceutical.

Dr. Davis believes that, as a result of secrecy provisions 
attached to settlements of lawsuits against McNeil, research on 
the effects of the chemical constituents of Zomax has been 
inhibited.

STATEMENT OF DEVRA LEE DAVIS, Ph.D.
Washington, D.C.

On January 4, 1983, I almost died. The drug I had taken 
early that morning for my broken foot, Zomax, had been billed as 
the best thing since morphine without narcotics. Within 20 
minutes, it had nearly killed me.

I am a specialist in toxicology. When my heart began racing
after taking Zomax, I pulled out my bedside copy of the 
Physicians' Desk Reference to learn what type of reaction I might
be having. I was relieved to find no warning about a sometimes
fatal allergic response called anaphylaxis. But ray pulse soon 
soared to 140, and I began to experience that profound sensation 
of impending doom and deep dread characteristic of true 
anaphylaxis, along with breathing difficulties and gigantic hives 
all over my body.

I blacked out and tumbled down a flight of stairs. "Mommy! 
Mommy! Are you dead?" my six-year-old cried.

After I was treated at the hospital emergency room, I 
learned that a number of patients had experienced violent, 
allergic reactions to Zomax and that some had died. Later I met 
physicians who had survived other traumas with the same drug, as 
much as three years earlier. One drove his car off a super 
highway and was treated for a heart attack. Another suffered a 
punctured lung when his heart was restarted.

The Washington Post, on October 25, 1988, disclosed the 
background of the litigation and regulatory processes surrounding 
Zomax. This article by Weiser and Walsh detailed how the company 
that manufactures Zomax, McNeil Pharmaceutical, deliberately 
downplayed the severity of adverse reactions from the drug, in 
its reports to the Food and Drug Administration, in its 
aggressive marketing campaign, and in its letters to doctors.



Some of the victims of anaphylactic reactions to Zomax —  
and some families of those who died —  sued McNeil. Two were 
physicians who spoke to me about their devastating reactions and 
told me that, as a condition of settling their cases, they were 
required never to disclose the details of their lawsuits or talk 
about what had happened again. They also agreed not to publish 
any reports of their reactions in medical journals, which are a 
key source of information for doctors to learn about such 
reactions. One of these reactions occurred three years before 
mine. If these warnings had been published, Zomax might well 
have been withdrawn from the market before my brush with death.

In order to settle cases, courts repeatedly sealed medical 
and scientific records, effectively shutting off access to vital 
technical information and preventing scientists from initiating 
research projects and from publishing results. In fact, Zomax is 
an unusual compound for research. It causes cancer in animals at 
doses about the same as those that could be taken by humans. It 
also produced severe renal disease, psychiatric disturbances and 
suicide in people with no previous history of such illness. Most 
interestingly, Zomax spawned powerful immunological reactions in 
people with no previous history of allergic response.

McNeil succeeded in having court-ordered secrecy maintained 
about such matters and suppressing the publication of information 
in medical journals, stifling the free flow of information so 
vital to scientific research.

Two former employees of McNeil, one a physician heavily 
involved in developing the product, recently filed suit against 
McNeil, claiming they were fired in retaliation for arguing for 
stronger warnings and earlier withdrawal of Zomax from the 
market. Throughout its years of litigation, McNeil shielded 
these officials from testifying or being deposed in lawsuits, 
alleging that information they had was protected under court- 
ordered secrecy of prior settlement agreements. After most of 
the allergic reaction deaths and other cases had been settled, 
they were terminated.

In their public pleadings, these former employees have 
disclosed crucial scientific information about the potential of 
this drug to kill or produce life-threatening reactions. They 
have attached large portions of the company's records on the 
Zomax problem to their complaint in court, to make it a part of 
the public record and protect it from the effect of later secrecy 
orders.

My interest in Zomax, and in the secrecy problem related to 
it, goes far beyond the personal level. There is much more work 
to be done on this fascinating compound. Zomax differs by one 
molecule from Tolectin-DS, which is now one of the most widely- 
prescribed pain medications in the U.S. We need to know the 
extent to which severe allergic reactions are also occurring with 
this drug.



The use of legally orderod secrecy to shield corporate 
mistakes is not unique to Zomax, but cuts across all product 
liability cases. When there is an allegation that a drug is 
causing injury, the manufacturer is not always forthcoming to 
researchers with what it knows about tho problem. Moreover, 
attorneys are somotimes prohibited from disclosing company 
documonts (including test records) which they receive during 
discovery. As a result, judicially sanctioned secrecy can 
compromise medical research.

A democracy rests on tho informed consent of the governed. 
Science is an inherently democratic Institution, fueled by 
shared, common information. The practice of secrocy in the 
courts can result in a failure to tell the public about proven 
hazards —  endangering lives, perverting science, and ultimately 
undermining democracy itsolf.



James Miller 
44 yoaro old 
Printer
Carlsbad, California

Mr. Miller's twin sons woro scvoroly injurod in a 1980 head-on 
collision while wearing rear seat lap belts in a Ford Escort.
One diod, the other is paraplegic.

The Millers were asked to keep tho amount of their settlement 
with Ford confidential. They agreed to do so if Ford would alert 
its customers to the need for using rear seat shoulder harnesses, 
and provide the harnesses through dealers at a reasonable coot. 
Ford refused, so the $6 million settlement was not kept secret.

STATEMENT OF JAMES MILLER 
Carlsbad, California

Our now 1986 Ford Escort was equipped with front-seat lap- 
bolt/shoulder harness combination restraints, and rear seat lap 
belt3 when wo purchased it. On November 13, 1988, we were struck 
head-on by a driver who had crossed the center-line of a road in 
our homo town of Carlsbad, California. Tho front end of our car
was virtually demolished. My wife and I suffered broken bones
and bruises, but wore saved from more serious injuries by our 
shoulder harnesses, even though we were in the front of the car, 
where most of the damage occurred. However, our 11-year-old twin 
sons, Jame3 and Richard, secured only by rear lap belt3, both
sustained broken spines, and Janes had a cervical injury. James
died, and Richard was left a paraplegic.

We sued Ford for not providing shoulder harnesses for the 
rear seats. Ford offered to settle our case if wo would agree to 
keep the amount of compensation a secret.

We told Ford that we would agree to such a request only if 
Ford would send a letter to every existing pre-1990 Ford Escort 
and Mercury Lynx owner, advising them of what Ford had known for 
20 years: that properly installed 3-point shoulder harnesses 
clearly protect passengers better than lap belts alone. Our 
attorney obtained an internal Ford document which said that. We 
also asked Ford to make kits available to dealers to install 
shoulder belts, for a reasonable cost, in the anchor points which 
are already required by law in all post-1972 automobiles. We 
asked for that because we found that Ford dealers did not have 
tha parts needed to install shoulder belts for rear seats. They 
cost an extra $12 per bolt when installed at the factory. 
(European Escorts are required by law to have shoulder harnesses 
Installed before salo.)



Ford rofused to agree to those conditions. We felt thon, 
and still do, that for us to agree to keep quiet would place us 
in complicity with Ford's own 20-year silence on this subject. 
Only by oponina this subject to public discussion would we bo 
making a contribution to safoty, so that other families will not
loso their childron, or see thorn soverely injured and permanently
disabled, as we have.

Therofore, wo rofused to accept any socrocy and tho case 
settled without it.

Wo are speaking out about this now because the public has to 
know two things:

1. The public should know that rear seat lap belts do not
provide necessary protection in certain circumstances.
Our family's present condition shows how devastating 
the injuries can be.

2. The public should know that, although Ford never
admitted that its seat belt design was defective, it
eventually treated our case as if a defect had been
proved in court. Ford paid an amount of money that
will support our handicapped son for tho rest of his 
life.

The public would not know these things unless we spoke out.



Ed Keller 
43 years old
Disabled former electrician 
Hughesville, Maryland

Mr. Keller was left paraplegic after an incident in September, 
1981, in which his Jeep CJ-5 vehicle rolled over when he swerved 
to avoid hitting a car in front of hi*i.

Mr. Keller's case was settled by the vehicle manufacturer, with 
the amount not to be disclosed. Mr. Keller believes that this 
confidentiality camouflages just how serious injuries resulting 
from the Jeep CJ-5 rollover problem were, even from American 
Motors' perspective.

S T A T E M E N T  O P  E D  K E L L E R  

H u g h e s v i l l e ,  M a r y l a n d

On September 11, 1981, I was driving my CJ-5 Jeep in a line 
of traffic, travelling at about 30 mph. A car directly ahead of 
me stopped short, and I swerved to avoid it. The maneuver I made 
is routine in traffic situations, and everybody does it from time 
to time. I also assumed that a Jeep could handle an easy 
maneuver like that. It wasn't until 1985 that I learned that 
American Motors had known, since at least July 1979, that its CJ-
type vehicles would roll over more easily than regular cars.

My car did roll over, and I wa3 thrown out of it. There was
only about $1200 in damage to my car, but I suffered a spinal
cord injury, and now need braces and crutches to walk. Only 
through long, painful rehabilitation was I able to avoid 
permanent confinement to a wheelchair. Before I was injured I 
worked as an electrician. Now I am completely unable to earn a 
living doing the only kind of work I am trained to do.

%
I sued American Motors in 1982. After about two years of 

investigation and discovery, American Motors offered to settle my 
case two weeks before trial, if I would agree to keep the amount 
of compensation secret.

Since 1988, I have been a volunteer at the National 
Rehabilitation Hospital. I volunteer one day a week in the 
occupational therapy department. I help the therapists with 
spinal cord injury victims like myself, encouraging patients not 
to givo up hope and to try to get out of tholr wheelchairs.



To me, my case means I beat the giant that hurt me. Being 
involved in the case was extremely hard on my family and me. I 
really want to show, in public, what American Motors did wrong. 
For me not to talk about compensation means no one will know just 
how serious my case was, even from American Motors' perspective.
I have a family to support, and that's why I agreed. There was 
also a lot of pressure from American Motors to agree to secrecy. 
I've done my best to put the incident behind me and move ahead 
with my life, but the secrecy part of it still grates on me.



î gisianon taigets concealment in public hazard settlement?
U n j u s t  b i l l  b l a c k m a i l s  b u s i n e s s

■y M ary A. Nordale
A fundamental principle on which 

American courts operate U that **ch 
eaae U unique. Whether the pert lee In • 
cam ere el trial or In appeal, the couna 
mutt deal with their claim* and drcum  
stance* alone.

The tyitem la deslpwd lo be lair lo 
both parties. Houaa BUI 171, Introduced 
by the Houaa Judiciary Committee, 
would changt that.

ThU fcrfU provide* that a court may 
not enter an order or Judgment that haa 
the effect of concealing a public hazard 
or Information concerning a public haz­
ard. Ii atao allow* aomeone who I* not a 
l*rty, a it ranger to the caze, to conical 
the order or Judgment.

A public hazard la an Inalrumentality 
"(hat haa caused Injury to a person or 
propeny, and Include* a device, l/utru- 
meni, person, procedure or product, end 
a condition of a device, instrument, per­
son, procedure or product."

The courta have adopted ditcovery 
rules 10 aais t lilJpnts, before trial. In 
acquiring as much Information about tha 
caze they are trying as they need In 
order to be successful.

These rules work for the advantage of 
both parties, *o no aurprtaes occur In the 
courtroom. And al trial, the Judge haa 
the advantage of knowing a t  much as 
possible about Ihe facts and the Issue* to 
that he or she can apply the law fairly 
and correctly. Thu* the decision can re­
flect the general rule* of civil behavior 
our society endorse*.

In the course of the ditcovery process 
a Judge may be required to enter a num­
ber of order* either compelling a party 
to disclose information, or protecting a 
party from having to disclose Informa­
tion that la clearly not relevant to the

JS»

laouet. Often a court will order disclo­
sure «*» Information that la clearly not 
adr i «.ble In the case, but lhai may 
"k-d  to" admissible evidence.

By asserting that a public hazard I* 
Ived. any stranger to the case can 

contest the order and require either or 
bo'h parties to turn over to the stranger 
all of the Information covered by ihe 
order. A Judge would be required to 
make ■ determination on whai are 
called "ultimate facts" and mean* thal 
the Judge will have determined a* the 
outcome of the trial before the parties 
ever get to a courtroom.

Ail of this means that an environmen­
tal litigation organization, an attorney 
Interested In commencing a case, or 
even newspaper* can Intervene In a cate 
In which a defendant — targeted by the 
environmental litigation organizations 
or the American Trial Lawyers, for ex­
ample — may be Involved lo acquire In­
formation about the defendant and com­
pel a Judge to dictate the outcome of a 
case before ll can be tried

This bill would destroy the courtroom 
as • place In which to settle disputes. It 
would lead to a system of blackmail 
against target defendants, especially 
natural resource-baaed Industrie*.

All a plaintiff would have to do is 
write a letter to his target defendant al­
leging injury becauee of a public hazard. 
The defendant would know that the 
choice 1* to settle out of court or defend 
against the plaintiff and any other per­
son who wanted Information about the 
defendant's business.

Because the coats of trying a case can 
be enormous, the target defendant may 
very well determine that peace with the 
plaintiff — even If the plaintiff doe* not 
have a good case and would not win — 
may be less expensive than a defense

What business in It* right mind would 
want to establish itself In Alaska know­
ing that It face* this kind of blackmail? 
What business tn Alaska already estab­
lished can survive? Chevron has shut 
down Its refinery on the Kenal Peninsu­
la. stating that en* cause la the regula­
tory Cllma t*.

We have lost Job* and a significant 
pan  of Alaska's economy. Consider 
whet would happen If HBI71 passes. 
Even the local hardw ire no r* would 
nave to reconsider the advantage* of 
staying tn business.

UmyA Hcrdttt a a SUO-v ajmjmx tom
we— n ut Anarwtino utimi amyg tna- W a  r  arOeWe, an* toew Ciw w e w  a ntw rt prsat prtetot m juwau Qww r e  i iprswi l  is Taortp a Saws) do na nsoss- Wtf rp*»cf M  MOvfpcm
p* Dies

< fOtm  at Tht ActPct-

L e g i s l a t i o n  e x p o s e s  s e c r e t s

Dy Michael J. Schneider
It ha* been observed that 

American Industry i* motivated 
by little more than money. The 
' bottom line" la nut the only line, 
but It's the only line that seems 
to get much attention. Whlia this 
approach has provided ua with 
Industrial superiority, a hlg 
standard of 
living, and 
conatde ruble 
hope for the 
future, It 
carries with 
It some tragic 
and avoidable 
conse­
quences.

If (he coat Schneider 
lo the particular business or in­
dustry of correcting a product 
defect or a dangerous design la 
greater than the benefit to that 
Industry or business, then the 
problem goe* unremedled. Cor­
porate wrongdoer* continue to 
reap the monetary benefit* of 
their dangerous product*, while 
people, their families and the 
public bear the burden. Few per­
ceive this reality u  keenly as 
those of us whose privilege ll Is 
to represent the maimed and the 
Injured sgslnet the giants of 
American Industry.

One of our greatest frustra­
tions as plaintiffs' attorneys ts 
that we are frequent and unwitt­
ing participants in the conspir­
acy of silence that surrounds liti­
gation over puttie hazards.

The consuming public and 
government regulators are kept 
unaware of dangerous products, 
safety violations and predatory 
business practices because of the 
widespread practice of making 
settlements and facta, obtained 
tn the course of litigation, secret 
from all but the parties to the

Tbe conflict art—  very atm- 
ply. O ir lin t duty is to our indi­
vidual client's interests. When a 
corporate wrongdoer finally 
buy* peace al the courthouse 
step* (or on appeal after a 
favorable verdict), silence is cus­
tomarily demanded by the 
wrongdoer.

Plaintiff and plaintiffs coun­
sel are compelled to promise 
that they win not disc lose the na­
ture or terms of the settlement 
reached, nor the (acts obtained 
or d! vloeed durin* the rn trae of

Ihe lawsuit. A maimed and In­
jured plaintiff rarely decline* a 
fair settlement offer to hold out 
for the "publlc'e right to know."

Moat of ua In the same circum­
stances would make Ihe same 
decision. Unfortunately, Ihe con­
sequence la tit* I the most hide­
ous and widespread misconduct 
and public danger remain* se­
cret, while the Judicial system 
pays an outrageous price pro­
cessing claims. This Is because 
each new plaintiff must replow 
the tam e ground in order to ob­
tain the facta and circumstances 
necessary to develop their case.

Many meriloriou* case* are 
not prosecuted because of the ex­
pense and difficulty involved. 
Corporate misconduct goes un­
punished and consumer* ara left 
without the Information they 
need to promote the safely of 
their famllle*.

Fortunately for all of us, a 
move Is afoot to end this conspir­
acy of alienee. The House Judici­
ary Committee, under the lead­
ership of Rep. Dave Donley, haa 
Introduced House BUI 171. That 
legislation la tn the process of 
making Its way L'irough the 
House of Representative* and Is 
currently before the House S u ie  
Affairs Committee.

While this bill may be subject 
to criticism because It doesn't go 
far enough, it will a lter Alaska's 
public policy tn favor of the con­
sumer and tn favor of openness.

This btll needs our support to 
ensure that corporate wrongdo­
ers will be unable to hide their 
misconduct behind • check at the 
courthouse steps.

Support for this legislation can 
be easily expressed. Your local 
legislative Information office will 
be happy to send a short public 
opinion message to your legisla­
tors or to the entire legislature 
for free. Do It today. Opposition 
from the insurance Industry, the 
automotive industry and the 
pharmaceutical industry is al­
ready being heard in Juneau. 
Now let them hear from ua, the 
public consumer.
McnaWJt Sctrmxr a tm> owr. 
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M I A M I  H E R A L D  

May 7, 1990

E n d  s e c r e t  h a z a r d s
r T 0™'tTCd l w toal-provM htlubucHu- THE PUBLIC VS THE COURTS

A  )fd Discloiurt Act. The House ought ' n t T U P U V U .  i r u V U U H l ?  
to echo that zeal, because the bill would do to settlements. Pfizer admits that its device 
much to ensure Floridians’ safety. caused nearly 250 deaths. .

The bill prohibits civil courts from seal* The gynecologist admitted that he had
ing records in "public*hazard" cases but indeed assaulted a patient. The case 
still protects genuine "trade secret*" from records wdre sealed in exchange lor his 
disclosure. It gives standing to citizens to admission and a settlement, leaving other 
challenge a secrecy order in hazard cases. ' patients unknowing potential victims.

The harard can be a device or product, Why has such secrecy grown all too rou*
such a t Pfizer, Inc.'s heart valve. It can be a tine in civU litigation? Well, it can ieal from 
person, such as the gynecologist who k x u * oublic access evidenck about a dangerously 
ally assaulted a patient during an exam. It defective product. That may preserve the 
can be a condition or procedure, as in a . producer's short-term profits, but it can be 
chcmical-plant leak that caused cancer and a costly mistake ultimately. A.H. Robins Co. 
nerve damage in penple living nearby. many years ago chose to keep quiet about

These all are cases where an admitted the deadly defects of its Daikon shield 
harard was hidden because courts agreed to birth-control device. Women died because 
seal records-during legal proceeding) and of that decision. Others became sterile, 
after settlements were reached. Many such • When the truth came out, the resulting lit!* 
cases never go to trial. A settlem ent's pri*- “ gation and public outrage eventually tank 
mary condition is usually secrecy. Such cal-.-. the com pan/iV  .
lout dedication to profit and personal inter* .’ . The /louse can help to halt this invidi* 
cst over public safety is appalling.. - .. •*. ously dangerous secrecy in Florida courts

Consider the Pfizer heart valvd, with-v by approving HB 639 this week.'Keeping 
drawn from use in 1986, though 50,000 are • civil-suit records open is the one'sure way 
still implanted. A 1985 report on the valve's • to alert Floridians to hazards whose kxis* 
defects was withheld from doctors and the * tence might never emerge from skated 
public because of secrecy orders attached court records.



T H S  W A L L  JM'P . N A L

June A, 1990

PUBUC HAZAftM can’t be coocealed 
by a court order under new Florida law.

The law. which was signed Friday and 
takes effect July 1. prohibits courts, (root 
sealing records that contain InforfnatW*- 
about a public harard. The legislation-the 
first comprehensive law of Its type in the 
natlon-w as vigorously opposed by auto­
mobile manufacturers and pharmaceuti­
cals companies, which are frequent tar­
gets of product'llabtllty suits.

The Association of Trial Lawyers of 
American called the law ”a tremendous 
victory for the public's right to know." 
Manufacturers have Increasingly Insisted 
that court records and Information related 
to product-llabtlity litigation be kept secret 
as part of settlement agreements.

Secrecy makes it far more difficult 
for the public to ascertain that a hazard 
exists, the tnat lawyers argued.

-Ann Hagedom contributed to this arth 
cle.
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‘If only we had known,’ 
say victims of secrecy

What you don't know can hurt —  or even kill —  you. Corpo- 
ndoo* often ttght to ensure the public never flnds out by 
keeping secret reports about defective products and coun set* 
dements with Injured pardee. -

Ed Keller of Hugbesvllle, Md, w m  bun because be didn't 
know American Motors* CJ-S Jeep would roll over more easily 
than other vebklea. In 1 Ml, Keller suffered a spinal cord Inju­
ry wbeo he swerved to avoids stopped car. His car roiled, and 
today Keller walks with the aid of braces and crutches.
Keller, a former electrician, said Sunday, that "What 

makes It so bad, I learned latar that American Motors had 
known for at leas two yean that Its CJ vehicles would roll 
over more easily than regular can."
If you can Imagine losing your job, having your marTtafa 

threatened, becoming InanclaJ troubled 
and losing the ability to walk all In ooe 
day, Keller mkl, “thee you can under­
stand what happeoad to ms."
The praasure to sstde out of coun la 

tremeadoua, he said. “I neaded money 
to pay ray bills, so you settle and you 
don't gk your day tn court and you don't 
get what Is due you.'*
Keller said thitt, as pan of tha settle­

ment, be had to agree to keep the loan- 
dal award secret That keepe me from 
saying anything bad about the company, 

which Isn't fair. That means no ooe will know juk how serioue 
ray case was, but I have a family to support and that's why I 
ureed."
Jsjmi MStar of Carlsbad, CahL, eJBo wse aksad to keep his

out-of-court settlement secret la 1M, Ml 11 year old twte 
sons were severely Injured la a baadofrcodlkaa while wear­
ing rearesat lap beta ia e Ford Escort Owe soa died aad the 
other Is paraplegic ae a ran* of the acddskL
Miller agreed to keep the aeatamantaaoaat secret tf Ford 

would siert Its ntnmers to Me be* problem  aad provide 
shoulder h e m e M  at a reanaatte coat MUtar aid be re 
fused to keep the 19 nfMMaktfanant 
secret after Ford raffed to alert tha 
public
Of the request for secrecy, MDar, a 

44-year-old primer, said: "We told Port 
that we would ifret to such a request 
only If Fort would send ■ letter to every 
existing pre-lM9 Fort Escort art Mar 
cury Lynx owner, advWag them of what 
Ford had known for 34 years —  that 
properly installed ibouktor hamaBas 
proaect paaaofn better thaa lap bef 
alona."

Miller said the belts coat an extra $12 each when Installed 
at the factory, and European Escorts are required by law to 
have shoulder haraeaas installed before
On the settlement, be said that dncs Ford la self-Insured, 

consumers pay for Fort's disregard for safety. "Our settle­
ment w m  lnanced by tha purchasers of Ford can."
Fred Barbee of Mlooog, Wk, blames the corporate ability 

to build a wall of secrecy around defective products for the 
death of his wife, Carot, In April lMt
Barbee, in recent testimony before a Houaa Inveadaattva 

committee, said that hia wiiO had a Bjork/Shiley axtUdai 
heart valve Implanted In May 1M2 and had no knowledge that 
the valve could fracture until the day hit wife died. If he had 
known af the potential problem, Barbee said, Instead of taking 

hit wife to ■ local boapttal, he would 
have taken her to a hospital where open- 
heart sunpnr could have been per­
formed, which may have saved her life.
Barbee said the secrecy prevented 

him from knowing that other valvea had 
fractured before his wife’s broke, that 
Shiley had not provided any Informed oc 
about the problem to Its patients, and 
other ftrniu** had Ued lawsuits »gainst 
Shiley end la parent company, Fixer.
Other secret out-of-court settlements, 

according to tha AModaflon of Trial 
Lawyers of America:
► Xeroa Corp. paid two famiUea In Wtbkar, N.Y, oeerty «  

mUUoa In a c m  allagng that chemical leaks caused oeuro- 
lo#cal damage to seven people. Neigtbon on the same street 
cannot obtain aay Information about tha kslc hatards they 
may fan.
FRaqueM to the Food aad Drug Administration by public 

Intoreat groups tar safety studies of break Impiant material 
woe dented on treda merk rounds Expert wttnamea who 
toadied In kswsuhi are under prceacdvs orden and cannot 
reveal what they know about tha haards of materials la 
bteak Impiaatt und By thouaodB of women.
► Pbykdaaa have avotdad dtodpitoary charyas by their 

pern beoauM snlad court fttos remove all records of dvil 
adtt. In the Dtatrict of CotumMa, tar oampto. reccrtt of a 
aik illegng that a doctor had sexually abutted a patlsot dur- 
lag a gynacbtoMcal anmtoattaa were saalad after the doctor 
maiti the cnee aad admtnad having a sexual relationship 
with his pedant. _ ^

—  Baton JtsywaMi
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Russ Herman

N o  M o re  

D ir t y  L it t le  

Secrets i n  

T h e  C o u r ts
At long last, tiro court orders granting 

public access to vital public documents 
signal some headway in uncovering se­
crecy in our ru Don's courts. ["Secrecy 
Rules Eased in Maryland Cancer Law- 
suns,' Aug. 14; ‘Release of Seskd Re­
cords Ordered in Xerox Toxsc-Chesucal 
Case,* Aug. 17.)

When a group of rubber workers nssd 
their former employer because they had 
developed cancer by toiling, unwarned 
and unprotected, with tone rV m rah , 
U.S, Magistrate Deborah K-Chuanow in 
Baltimore refused to keep court records 
secret. In earlier cases, the employer 
had obtained a secrecy order for docu­
ments that dealt with ventilatwo and 
whether the company waa obliged to 
disclose the haaarda to its workera.

The secrecy orders had barred OSHA 
and unioa officials from using tha 
facts—already documented and Htttng in 
company Ska. Tbeae facta could not ba 
used to prerant farther nvury, even after 
the original eaaaa w m  settled oat of 
court.

But now Gtactnow has ruled that oafy 
documents \hat disclose actual chemical 
formulas and manufacturing 
may remain secret— net the 
facta, which the public deaam a to know.

In soother case. New York State Su­
preme Court Jusbcs Joseph Fritach or­
dered release of aeakd court records 
involvi&g settlements last year between 
Xerox Corporation and two New York 
famtbea. The families alleged that thaw

_  _s —- — *—.—• — J — — su v i r u  o»Q cootncwa ooccr itw ouw 
stnoui UkwMC troca t  
rtksee by the firm. Fritach ruled that 
health iiittM itiaa may have aocoaa to 
‘anyihmg under seal that may ba helpful 
and beneficial for the protectee of tha 
pubfcc health.*

So. at last, attorneyi and pobfie as- 
thonttsa committed to nghuoif wrooga 
can obtam rahef from secrecy orders. 
Wrongdoers who want to c om  tb a r 
tracks wiQ have to thsik rwioa before 
labehng thesr negbgenca s trade sec ret* 
or otherwise hiding vital (acts from pub- 
l e i

Finur, S*mnMi 15, 1989 A91

Aa The Port documented so weO in a 
series of articles last fall [Tublic Courts, 
Pnvate Justice.' Oct. 23-26, 19U |, se­
crecy is rampant in court proceeding*. 
Litigation documents—entire court 
files—are often hidden from public new, 
even though they may involve critical 
public health, safety and environmental 
concerns.

Litigators who have painataldngiy un­
covered crucial safety In/ormsuon about 
playground equipment, grain elevators,

“  Wrongdoers who 
want to cover their 
tracks will have to 
think twice before 
labeling their 
negligence a ‘trade 
secret’ . .
automobile fud tanks, toxic wastes, de­
fective heart valve*. butane tighten sod 
so many other products, have seen their 
work buried under judicial protective 
orders.

Such secrecy undermines the right to 
know of every Aawncan am en. And it 
keeps secrets that can kill hidden from 
the public.

America's courts are public matto- 
bora. Court records and matenals ob- 
tamed during btigaoon are not generally 
kept secret

But coofidcndafity restrictions and ae» 
crtcy orders arbrtranly imposed oo no- 
tons and their attorneys as a condition of 
settling a esse a n  shut off public access 
to health, mfety and environmental con­
cerns, Injured persons ire  pressured tan  
promising, in exchange for a satisfactory 
settlement, to keep mum about tha mas­
ter in litigation.

Without Chaaenow's reexamination, 
OSHA, union offiaak and other workaaa 
at the plant who have also developed 
cancer would need to try to uncover the 
same mfonniOoa agun and again, at 
appreciable expense, as if the asrifar 
cases never m ated Without Fritach'a 
rnhng, the health consequences of toxic 
releases might have remained hidden 
from  public v » «  far aU toms.

Tha courts, and what goes on withla 
Mgja, are tha province of the people. 
Pnvate boganta must not be allowed to 
(fctcrmme what the public will sea. Judg- 
e t must au rt with a presumpoon of 
pubbc access. That presumpuoo should 
not be waived except n  very cxtreonft- 
u ry  arcuasUooas and for very brnoed

Where secrecy in litigation is con­
cerned, the path toward justice begins 
with a single step. The Association of 
Trial Lawyers of America recently took 
such a step. We passed a resolution 
urging attorneys to resist secrecy de­
mands that are contrary to the public 
interest. We urge judges to refuse to 
enforce new secrecy orders that do not 
meet stringent standards to protect the 
public interest, tnd to reconsider p u t 
secrecy orders that are clearly no longer 
needed.

The actions of Chasanow and Fritach 
help to safeguard public safety. A ll judg­
es and tawyera should follow their lead.

Tke w riter, a Nrw  O rleans attorney, is 
president the Association o f T ria l 
L a w 'tn  o f Am erica.

©  T h e  W a s h i n g t o n  P o s t ,  1 9 8 9



t . i i .  t u l l  c ' U b  1 i . v u y u i ,  C r  * * i  ,  ;  j  j  j

S e c r e c y  R u l e s  E a s e d  

I n  M d .  C a n c e r  L a w s u i t s
8v Benjamin \Y«imt

Hu Hut WMtr
Lifting a veil of secrecy that has 

lasted nearly a decade, a federal 
magistrate in Baltimore has re­
moved most confidentiality restric­
tions imposed by an earlier judge in 
lawsuits alleging that workers at a 
Western Maryland tire plant con­
tracted cancer after improper ex­
posure to toxic chemicals.
The previous confidentiality or­

ders. which had covered thousands 
of Goodyear Tire A Rubber Co. 
documents and were agreed to by 
all parties in the case, were similar 
to (he broad secrecy procedures 
that have become a routine practice 
in civil lawsuits around the country 
dunng the past IS yetrs.
Under court rules, secrecy or­

ders are designed to protect a com­
pany's trade secrets. In practice, 
however, many overburdened 
judges have tended to impoee blan­
ket secrecy at the beginning of law­
suits and to allow that secrecy to 
continue after settlement of cases. 
As a result, documents that deal 
with significant questions of safety 
and health have been kept out of 
public files.
U.S. Magistrate Deborah K. Cha- 

sanow ruled April 20 that only thoee 
documents dealing with specific man­
ufacturing processes and chemical 
formulas at Goody fir’s KeOy-Spriof- 
field plant in Cumberland. Md.. could 
be kept secret. Attorneys for the 
workers publicly filed many of the 
documents June 29 ■  U.S. Dfetriet 
Cocrt in Baltimore.
Secrecy has been aa m ot in the 

Goodyear litigatioa aiace it began in 
19Q0. Goodyear onpMVjr sdugbt a 
prixective order cotenn| every 
d&tenent it provided to the work­
ers,’ and Martin H. Freemen, attor­
ney for the workers, says he con­
sented because he felt it would ex­
pedite settlements. In 1946. Good­
year confidentially settled 34 can­
cer suits for between $10 million 
and 915 million, according to two 
sources. In settling, the company 
admitted no wrongdoing.
Freeman alleged in court papers 

that the documents show negligent 
behavior by company officials. He 
cued a document in which a company

doctor overruled a plant supervisor 
who said the company had a legal 
responsibility to provide workers 
with more detailed information about 
certain (oxk chemicals.
Freeman wrote, "A company op­

erating within the bounds of moral, 
ethical and legal propriety would 
never trade off the health of its 
workers for dollars of profit. Good- 
yeir has always done so."
Goodyear officials reject any link 

between the illnesses and exposure 
at the plant.They said epidemiolo­
gical studies by the National Insti­
tute for Occupational Safety and 
Health and by Goodyear have found 
no excess cancers at the plant.
Goodyear officials attributed the 

illnesses to other factors, such as 
smoking and diet They accused 
Freeman of drawing a distorted and 
misleading picture through selective 
use of the documents. They said the 
company frequently took corrective 
action in response to some of the 
memos cited by Freeman.
Company lawyers also said that 

the firm used court secrecy mea­
sures to protect trade secrets, not 
to avoid public scrutiny. “It just 
wouldn't make any sense to do that 
and I'm confident we have not done 
that," said Goodyear Lawyer Jona­
than Dean.
Peter Infante, director of the of­

fice of standards review for the Oc­
cupational Safety aad Health Adnan- 
tstrabon (OSHA) in the Department 
of Labor, raid he is troubled gener­
ally by private settJemeats aad court 
orders that restrict access to infor­
mation that might aid gom nmsnt 
regulators in determining links be­
tween illness aad chemical exposure 
in the workplace. "Shielding that in­
formation is not in the putyie inter­
est, nor in the interest of asfety or 
health.’ Infante said.
Louts Bettoky, director of indus­

trial hygiene for the United Rubber 
Workers union in Akron, said ba 
had bean aware of tht Goodyear 
litigation but had no access to tha 
documents because of tha confiden­
tiality orders.
"It would have been helpful for us 

to have so it could be used in s pre­
ventive manner,* Beliczky said.
By the early 1970s, Freeman

says. Goedygar kn«w dwt «*>« 
cnemicals used m tne tir».*ikiur 
process were toxic jno xemt 
cases carcinogenic, but did not re­
veal what it knew to workers.
In a Nov. 19. 1971. memo, a Ke|- 

ly-Springfield official reported re­
ceiving a package of "special han­
dling precautions' sheets from 
Goodyear’s chief chemist, detailing 
the safe and proper handling of hun­
dreds of toxic chemicals at (he 
Cumberland plant.
"In the past the information con­

tained in these reports has heen 
treated as confidential." wrote W. L. 
Smelser. then manoger for plant se­
curity and safety. “It is now my belief 
that under OSHA (regulations! we 
are committed to release such infor­
mation to our employees....

"1 am well aware of the eifect tne 
release of this information m.iv have 
and my remarks are my interpreta­
tions of the law as I read it." Smelser 
said. "By copy of this letter I am ask­
ing for a top management judgment 
and derision as to my proposals."
Goodyear officials later re­

sponded that the precaution sheets 
were for the "exclusive use of man­
agement personnel" and did not 
have to be "posted, distributed, or 
made available to employees."
Goodyear lawyers say plant of­

ficials always permitted employees 
to inspect individual precaution 
sheets but did not allow wholesale 
copying of the material because it 
could disdoee trade secrets.
Other memos from 1972 deal 

with ventilation systems, which are 
critical to removing potentially dan­
gerous fumes and particles from the 
air. One memo states that surveys 
of plant-wide air handling equip­
ment "reveal a corporate wide in­
adequate performance record."
"No longer can we afford to treat 

this equipment on the basts of an 
'out of sight, out of mind' philoso­
phy," wrote E.R. Moats, then man­
ager for mechanical engineering, on 
May 11.1972.
Goodyear officials said chemical 

txpoeure levels at the plant have 
always been within mandated limits 
and that Mosta’a memo led to cor­
rective sups.



R e le a s e  o f  S e a le d  R e c o r d s  O r d e r e d

X e r o x  T o x ic - C h e m ic a l C a se
By Bsnjsnun Weiser
WulHfn Juff wmn

Citing the need to allay public 
fears. a New York State Supreme 
Court justice yesterday ordered the 
limited release of sealed court rec* 
ords in a $4.75 million settlement 
reached last year between Xerox 
Corp. and two New York families 
who alleged their children had con* 
tracted cancer and other serious ill­
nesses from a toxic-chemical release.
Justice Joseph C. Fritsch, who 

had sealed the case at the request 
of all parties, ruled that county and 
state health authorities can have 
access to “anything under seal that 
may be helpful and beneficial for the 
protection of the public health."
The New York attorney general's 

office and local authorities had 
sought, along with Xerox, the open* 
ing of records after publicity about 
the confidential settlement sparked 
concern that important health and 
environmental data were unavailable 
to the public. Scientists say that 
court secrecy is making it more dif­
ficult to track the health effects of 
exposure to toxic chemicals.
• Sen. Daniel Patrick Moynihan 
(D-N.Y.), who had called for the 
unsealing of the records at a hear­
ing in Rochester. N.Y.. last March, 
said yesterday that he welcomed 
the court's decision.
"Locking away vital health and 

environmental data serves no one. 
and throws up roadblocks to legit­
imate scientific inquiry into chem­
ical contamination." Moynihan said.
In his decision. Fritsch criticized 

Xerox for its about-face in seeking 
release of the records. He said the 
request by Xerox, which had sought 
the secrecy in the first place, lacks 
good faith and sincerity' aad vaa 
"motivated by a self-serving purpoae, 
and is a face-saving attempt to show 
good faith only after the print media 
disclosed [the secret settlement!" 
However, Fritsch said he would

act on his own inherent judicial pow­
er and in "the interest of justice" and 
"the interest of public welfare and 
good" to release the records.
Xerox officials declined lo com­

ment late yesterday, saying they 
had  not had time to review the case. 
"We are aware of the opinion and 
received a copy of the ruling late 
this afternoon. We have yet to re­
view it and aren't in a position to 
comment at thu point,” said Peter 
S. Hawes, a Xerox spokesman.
Attorneys for the families and the 

state could not be reached last night 
for comment. Monroe County, 
N.Y., Deputy County Attorney 
Mark C. Davison said, "We're happy 
with the decision.”
William P. Polito, a Monroe Coun­

ty legislator who had criticised the

settlement and filed a friend-of-the- 
! court brief urging full discloeure of 
I the records, said, "I think the judge 
nude it very dear aa t* where the 
fault lay as to the facts not having 
gotten to the public or to govern­
mental authorities. The New York 
State Department of Health has 
made it very dear that it needs the 
facts to protect the interests of tlx 
public.”
In April 1988, Fritsch sealed rec­

ords of the lawsuit and prohibited 
the parties from discussing the mat­
ter aa part of a comprehensive set­
tlement between Xerox and the rim 
families. The families alleged that 
discharges into the groundwater 
and air from Xerox’s Webster, 
N.Y., plant had damaged the health 
of their children.

The sealed lawsuit linked tha ill­
nesses to the industrial solvent tri- 
chtorefhylene (TCE), a suspected 
carcinogen that Xerox in 1985 said 
had leaked into the groundwater 
over a period of years. The lawsuit 
also alleged that airborne eaiaasoas 
msr have been a factor.

Medical specialists hired by law­
yers for the families said they would 
testify that the chemical releases 
were a factor in several cases of 
neurological impairment and. in the 
case of one teenager, cancer of the 
lymph glands.
One specialist. John P. Morgan, 

who wrote a key report analyzing 
the health impact of the chemical 
expocres and drawing the connec­
tion betw cen the ducharges and the 
illneiees. last rught expressed relief

that his report might now be seeu 
by appropriate health and environ­
mental officials.
Morgan, chief of pharmacology at 

City University of New York medical 
school and an expert in clinical tox­
icology, Hid be hid been troubled, as 
a scientist and a researcher, by the 
secrecy surrounding his findings.

”1 have been frustrated in my in­
ability to share my report, and pro­
voke the needed discussion and 
feedback from others in the scien­
tific community,” Morgan said.
X̂ rox strongly disputed any 

causal link between the TCE sptll 
and the illnesaes and said that its air 
emissions are filtered and meet 
New York state standards. In set­
tling the case, Xerox neither admit­
ted nor denied fault.

Fritach. in hk ruling, appears to 
hare tried to seek an accommodation 
bitween the privacy interests of the 
fambes and the public concerns.
At a recent bearing, after E. Gail 

Stachoan, an assistant New York 
attorney general, argued that the 
confidentiality in the case w m  “c o n ­
trary to public .interest and perhaps 
contrary to state-law," Fritsch told 
one of the family members that 
there would have to be a “balanc­
ing* of the issue.
Fritach yesterday limited his ordsr 

to epidetniolofical and environmental 
data, reports and tests, and did not 
authorise the release of the chi- 
dren'i medical records. The New 
York State Health Department had 
sought the release of the children's 
records, telling Fritsch in court pa­
pers that "children may react differ­
ently than adults to environmental 
pollutants." It promised to review 
the msteroJ on a confidential basis. I P



S e c r e c y  i n  T o x ic - S p il l  C a s e  A s s a ile c l
R e v i e w  o f  X e r o x  S e t t l e m e n t  M a y  S p u r  L e g i s l a t i o n  f o r  D i s c lo s u r e

By Benjamin Weiser
W |,lM |tM  fnit S<||| Wmtt

ROCHESTER, N.Y.. March 2 1 -  
Sen. Daniel Patrick Moynihan (D- 
N.Y.) and New York state health 
officials today sharply criticized a 
court-approved secret settlement 
involving a toxic spill at a Xerox 
manufacturing plant near here, cit­
ing the case as an example of how 
such legal secrecy can inhibit sci­
entific and medical inquiry into 
questions of health and safety.

Moynihan. who chairs an Envi­
ronment and Public Works subcom­
mittee. suggested at a hearing here 
that legislation may be necessary to 
ensure that legal settlements in en­
vironmental lawsuits do not cut off 
the flow of information to commu­
nities and government agencies.

"There is something unseemly 
about public health information, en­
vironmental health information, not 
being available in any circum­
stances," Moynihan said.

As a result of the secret settle­
ment, Xerox agreed to pay $4.75 
million to two families who had al­
leged that discharges from Xerox’s 
plant in Webster, N.Y., had dam­
aged their health. Xerox also relo­
cated the families and bought their 
houses, which are now vacant. The 
judge sealed all records in the case 
and prohibited the parties from dis­
cussing the matter.

At today's hearing, Xerox gen­
eral counsel Richard S. Paul said 
the company will now support a mo­
tion to unseal the records if it is 
made by a health or government 
agency. Moynihan praised the com­

pany f r its willingness to open the 
records.

The settlement came after med­
ical specialists, hired by lawyers for 
the two families, said they would 
testify that discharges from the 
plant were a factor in several serir 
ous illnesses in the families, includ­
ing neurological impairment. A 
teen-ager was found to have cancer 
of the lymph glands.

The sealed lawsuit linked the ill­
nesses to the industrial solvent trt- 
chloroethylene (TCE), a suspected 
carcinogen that Xerox in 1985 said

' 'T h e r e  i s  s o m e t h i n g  

u n s e e m l y  a b o u t  

p u b l i c  h e a l t h  

i n f o r m a t i o n ... n o t  

b e i n g  a v a i l a b l e  in  

a n y  c i r c u m s t a n c e s  ”
— S e n .  D a n i e l  P atrick M o y n i h a n

had leaked into the ground water 
over a period of years. The lawsuit 
also alleged that airborne emissiona 
may have been a factor. Xerox 
strongly disputed any causal -link 
between the TCE spill and the ill* 
nes'es and said that its air emis­
sions are  filtered and m eet New 
York sta te  standards. In settling the 
case, the company neither admitted 
nor denied fault.

Moynihan held the hearing to 
review the Xerox settlem ent, dis­
closed last week in The Washington 
Post, as well as a toxic contamina­

tion at a Kodak plant here. Both 
Xerox ;.nd Kodak officials assured 
Moyivhan that they were cleaning 
up ihe contamination and stressed 
that they believe there have been 
no nealth problems.

in reporting the details of the 
secret Xerox settlem ent, The Post 
quoted environmental and public 
health officials as saying that the 
increased use of court secrecy is 
making it more difficult to collect 
information ahout the effects of hu­
man exposure to toxic chemicals.

Health officials for Monroe Coun­
ty. which includes Rochester and 
the town of Webster, told Moynihan 
that they had known nothing about 
the illnesses alleged in tho Xerox 
lawsuit until The Post's article ap­
peared.

Thomas F. Jorling, commissioner 
of the New York State Department 
of Environmental Conservation, 
said that secret settlem ents are 
"antithetical to the public right-to- 
know concept, which holds that the 
public is entitled to know the iden­
tity and the dangers associated with 
chemicals used by industry in their 
community."

"Shielding information from the 
public domain creates obstacles to 
scientists seeking to discover the 
true effect nf exposures to toxics 
and to regulators like myself seek­
ing to develop comprehensive re­
gulatory and enforcement stra te­
gies,” Jorling said.

Xerox officials suggested to 
Moynihan that The Post's article 
had mischaracterized the secrecy 
order. They said it applied only to  
the term s of the settlem ent and did 
not restrict family members from 
disclosing information.
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olher Princeton/Newport officials never 
cheated Ihe rovernment oul of taxes and 
that none ol the defendants had derived 
any financial benefits from Ihe Irsdes.

"Would II be srroranl lo commit a 
crime where you foi no money?" Mr. 
Wells asked Jurors. "Thsl wouldn't be s r­
roranl: lhal would be Insane." he said.

Mr. Wells said Mr. R tf an believed Ihe 
trades "were le*nl then and he sllll thinks 
they're Irral now." Clllnr Ihe Upe record- 
Inn  or phone (ills that ihe (ovcrnrnenl 
tins relied on lo present Ihe bulk of Its 
ease. Mr. Wells said lhal moat ol Prince- 
ton/Newport's phone calls were recorded 
hy the llrm Itself. "Why would you do 
criminal nds on a Inpcd phone?" Mr. 
Wells asked Jurors,

Mr. Wells said that' Ihe rovernment 
hadn't proved anythlnr ajcalnst his dlcnl. 
"This Is a weak ease." he said, addlnr 
lhal. under the circumstances. Ihe rovern- 
menl nwrs Mr. Reran an apolory for put- 
lint him on trial.

iher ramifications 
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A d m i n i s t r a t i o n  B a c k s  

Legislation to Stiffen 

Antitrust Penalties

la expand Invrstltaiions of passible bid rlf • 
f ln fm dp i'I prlce-flxlnr lo focus on Isrrer na- 
llohal companies. Tht Reayan administra­
tion Increased Ihe number ol crtmtnsl 
praycutloni In thli area but focused on 
smaller local and rertonal conspiracies.

Plaintiffs L aw yers
M o ve  to Preserve
E xchange o f D ata

They Defend Public Access 
To Comjmny Documents 
In Product-Liability Cases

Py •  W a u l n t a i t  J n u a w A t . I f « / /

WASIIINOTON-The Uush ndmtnlslu- 
linn backed pmllny lerlslAtlnn lhal would 
InereASe ihe mnxlmum fine lor corporate 
nntltrusl ollrnders In criminal cases lo 110 
million from Ihe current II million.

"This Increase In penalties will send n 
stronr slrnal to ihose who Intend lo de­
fraud American consumers or ihe ledernl 
rovemmeni (brooch criminal anllirust 
conspiracies," Atiorney General Dick 
Thornburth said In a ilalemenl. Criminal 
fines for corporate antitrust violations 
haven't been raised for IS yean.

Mr. Thornburih endorsed ihe stlffcr pe­
nalties In connection with letUlailon under 
consideration by the Senale Judiciary 
Committee. A senior committee staff 
member tald the panel may vole before 
Ihe Senale recesses Au(. 7 on a bl.l In- 
ereulnc the maximum fine to no million. 
Ilearlnn on Ihe bill, whose primary spon­
sor Is Sen. Howard McUenbapm ID.. 
Ohio I, are scheduled for today.

James Rill. Ihe Justice Deparlment'i 
antitrust chief, said Ihe department now 
h u  more than ISO antitrust nand Jury In- 
m i l l  ailont In prorress. "Current criminal 
Rnes for antitrust violations don't appear 
lo be adequately dclerrlnr this unlawful 
p  duct and therefore a substantial In- 
c icu e  In maximum corporate Rnes Is* 
dearly warranted." sab) Mr. Rill, lie Is 
expected to testify loday on ihe bill.

Mr. Rill previously Indicated he Iniends

Dy Milo Citium
S f « / /  • /  T h «  W a lX iT V ia a T  J o t/f tK A A .

OOSTON-Personal Injury lawyers who 
fathered here lu t  wrek had one Ihlnf up 
permost on their minds: preserver public 
access lo company files In pioducl-llablllty 
cases.

More than J.TM plalnliffs lawyers came 
lo Ihe annual convention ol the Assocliilon 
ol Trial Lawyers of America, which has □.- 
000 members nationwide.

The assodailon-lhe bane ol corporate 
delendanls-ls adept at passim Informa­
tion amoni member lawyen Involved In 
personal Injury suits. The network Is espe­
cially handy In complex product liability 
(oinplilnu afalnst manufacturers: associ­
ation members who obtain Internal com­
pany documents In one ease routinely pass 
Ihem on lo help other lawyers repmenllnx 
clients In similar cases.

Increulnfly Ihouih. defendants In such 
sulU have responded by seeklnf-and of­
ten oblalnlnK—protective orders Irom 
judfts to restrict which documents can be 
turned over and who can see Ihem. Protec­
tive orders, obtained usually on pounds, 
lhal Ihe requested mainrlsl contains com­
pany trade secrets, have been Issued In a 
number "I product liability suits. Indudlnf 
llllfatlon over Ceneral Motors Corp.'s de; 
stfn of fuel tanks In Ihe early 1900s. Die 
Corp.'s disposable butane llfhtcr and Hoff­
mann La Roche Inc.'a anil acne medica­
tion Accutane.

In response, a former president ol the 
association. Dill Warner, a Tampa, Ha., 
trial lawyer, h u  announced a national of­
fensive. The (rial lawyers poup's board of 
fovemors adopted a resolution urftn i 
judret lo refuse to pan l protective ordert 
and eneouriftnr fellow lawyen to reject 
settlement often conditioned upon secrecy 
apecmenti.

As mother tactic, some trtal Iswyen 
surfeited that when attorneys receive 
company documents that could prove criti­
cal In court they Immediately paaa them 
on to other lawyen II no protective ordcn 
have already been Issued. "One ol Ihe re- 
qulremenis (or a trade secret Is Uiii It Is. 
In (act. a trade secret," said Mr. Warner. 
"Dy pultlnr It In Ihe public domalh, you 
destroy Ihe secret. The broader Ihe dis­
semination h u  been, the leu  likely a 
Judfc It lo enter a protective order."

The Association ol Trial Lawyen of 
America mcmben spent much of the week 
ailacklnr the Insurance Industry, which 
hires defense lawyen In many Instances 
and U responsible lor many ol the civil lia­
bility reform Inltlailvrs taklnr p'ace na­
tionwide. So ll came u  some surprise late

lu t week lo find an ally of the enemy un- 
wlitlnrly camped one Door below Ihe auo-. 
elation's convention site La the Marriott Co­
pley Place. ,

The National Conference ol Insuraxe
Lapslators, an orrm lullon of stale lerU- 
Iston friendly lo the Insurance Industry, 
met Iasi Friday and Saturdsy to dlscuu 
their national roils and stralery. Just u  
Ihe trial lawytrs rroup w u  wrapplnf up 
Its wteklonr convention.

“It Is i  stranre coincidence." said- 
Charles 0. Davts. executive secretary of 
national conference. "Had we known, we 
would have created some dlalofue-l'm 
sure."

Little noticed durlnr Ihe years of lltln- 
(ion over A.II. Robins Co.'s Dslkon Shield 
have been claims from IJA7 fortlrn 
women who wtre Injured by ihe contracep­
tive, Now that Robins's bankruptcy-law re- 
orrm lullon Is In lu  final start*, plalnlllls 
lawyer* lot the fortlrn claimants md 
trustee* who will administer claims sellle- 
rner.ts have btfun dUcussinr some of Ihe 
complexities last week. The Issues are par- 
Ocularly iroubtlnr to (erelm elalmmti be- ' 
cause Robins sold the Daikon Shield 
abroad for more than a year after haltlnr 
domestic ules In the early 1770*.

U n ru s rt is a major problem faclnr 
lorelpi elilmanis. The trust h u  a Taiwan­
ese nurse to help with clslms resolution 
md both Portupirse and Spanish speaklnf 
rmployre*. Yet snafus abound. When Ini­
tial etalm forms were mailed to Taiwanese 
women, roused Bdward C.Y. Liu. a San 
Frmctsco plaintiffs Dwyer, ihey were 
wrtiien tn Kncllsh.

Some of Ihe other Issues: Should forrlfn 
clalmmu receive the full dolltr value of 
II Mr setllemenu or thould Ihe amounD be 
adjusted lo reflect Ihe value of (he dollar 
where they live? What D Ihe likelihood 
lhal a claim aralntt Robins could succeed 
In a fortlrn country md should that be 
considered when decldlnf how much to 
pay abroad? Some countries, Sweden for 
example, don't have tori systems In which 
to brtnr netllrence or product-IUblllty 
UwsulU.

The moat serious problem (aelnf for- 
elp> claimants overall will be KCMS to 
medical records. The trust will require 
some form of proof that the Daikon Shield 
w u  used before paylnr a claim. The trou­
ble D that medical records eully atallsbe 
In the U.S. may not be In fortlrn countries. 
And tren 11 the records cm  be obtained. &i 
In Sweden's socDIDed health-care system, 
(or example, who will pay the coat of 
translation and certify III accuracy?

Trustee* who met with plaintiffs law­
yers for (orelrn (UlmanD at the trial law­
yers convention olfrred no sure answers, 
but Ihey Invited surtestlons. "E tch coun­
try h u  unique problems," said trustee Ste­
phen Salisbury.

Lawyen at the Association ol Trtal 
Lawyen of America convention heard 
speeches, attended lertl tymposlumi and 
offered advice on Ihe Uleti leral teformi. 
but It wun't all hard work. A waltreu al 
ihe Marriott a Terrier Dar counted tU 
American Exprru cards left behind by 
conference attendees-all of Ihem, pUH 
num.

WHO'S NEWS

AG fs New Chairman, Vila, 
pansion in U.S. and Japan
k  F u r
ulnin/tiTiuL
it Oermaay-Whra 
•e lebertar AO s

D ’Agostino Named Chief 
And Chairman of Pantcra’s

reined to the U4. concerns R.p. Icherinr 
COrp. and Sehertnf Plouih Corp. i Is ‘’more 
International la thetr approach than aay 
ether company here.” says Klraa flho)anl.

DALLAS - Panlera’i  Carp, said Stephen 
I. D'Afoatlno. chairman of Lord Capital 
Corp. w u  named chairman md cMef ei- 
ecutlve offietr of this owner of the Plata 
Inn chain.

Mr. DAroailno succeeds Jack D. 
Harris, who was named a W e chairman

DrexeVs Spurge, 
A Milken Protege, . 

Resigns From Finn
Hv lUrmn* w
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Plaintiffs Get 
JudgestoOpen 
Court Files

By I'At'L M. Baxxctt
5in//ffrp«»rlrr #»/Tiik WAii.JItnr.rr Joi/hwai.

In hlgh-slakrs court battles over prod­
uct liability. Internal corporate document! 
are ollen Ihe best ammunition. A research 
report. • memo from Ihe boss, or Ihe mln- 
utrs ol • meeting, for example, can estab­
lish clearly wh.it company officials knew 
about a product's safely or ellectlvcness- 
and what Ihey did about II.

Bui u  delendanls, manufacturers rou­
tinely press courts to wrap In secrecy any 
sensitive material unearthed In pro trial 
Investigation. Defense lawyen argue that 
plaintiffs demand Information that could 
help a company's competllon. damage ID 
reputation or stir up rrlvohms lawsuits.

Hoping lo prevent long, costly disputes 
over what documents delendanls have to 
surrender, Judges grant blanket "protec­
tive orden." The ordcn typically bar pub­
lic dissemination ol records and deposit­
ions even afier a setllement or verdict. 
Plaintiffs' lawyen generally haven't 
bn Iked as long as Ihey can get Ihe Informa­
tion Ihey need lo prepare for Ihelr (rials.

Hut now. a growing number ol plain­
tiffs' nllomeys are refusing to consent lo 
protective orden and are mounting chat- 
Irngrs lo them. These lawyen argue that 
protective orden lilt Ihe scales funhcr 
against Individuals challenging well heeled 
corporate defendants, 
r ian tlll's  View

•'Essentially It makes every plaintiff's 
lawyrr reinvent Ihe wheel In every cue." 
says C.F. Hitchcock, an allorney with Pub­
lic Citizen Litigation Group. The Washing­
ton based consumer advocacy organlutlon 
has successfully opposed protective orden 
In lawsuits over Ihe hazards ol cigarettes 
and Ihe Vietnam defoliant Agenl Orange.

Companies hll with multiple liability 
suits frequently hire several regional law 
Brms cooidlnaltd by national counsel and 
backed by specialists from corporate head 
quatten. In contrast, protective orden ef­
fectively Isolate plaintiffs' lawyen. who 
are Inhibited from consulting with each 
other or relying on’documenD pried loose 
In similar tulU.

That D why Anthony Pkadlo fought 
such an order when representing ITilllf 
Drandlmaril. a Pittsburgh 
lered severe pelvic Injurtnydhe n a foekiiT 
he waa operillng lipped ftr and landed 
on lop of him. Mr. Braniimirtl sued the 
machines manutacturrrlln Pennsytvanls 
itate court (or an unstained amount, 
claiming (hat poorly desiprcd safety de­
vices contributed lo Ihe accident.

During ihe pretrial Investlptjonknovni 
as discovery. Mr. Plcidlo obtelnJtrJccT 
deni reporis from Ihe (orkllll maker. Tow 
Motor Corp., which he says demonsinte 
ihe link between Ihe forkllft's deslgw and 
nunicroui other mishaps similar lo hD cli­
ent's Determined lo publicise Information 
aboul whal he considers lo be a dangeroui 
product, he rersuaded Ihe Judge lo torre 
Tow Motor lo lure over lu  salrty docu­
ments without any restrictions.

Alter luting one (rial t u  winning on ip  
peal. Mr.'flrandlmartl la now awaiting a 
new (rial. Meanwhile. Mr. Pkadlo h u  be­
gun distributing the arc Went reports to 
•(her lawyers rrprrtrnllng workers allrg 
edly hurt by Tow Motor-lorkUfta.

I don l tee bow the public Intrrni D 
scried by idrlrndaaUI kreftng these 
kinds of documents close to the vest" Mr. 
Ptradio Mrs. .

Owns srr brgtanlng lo sh irt lhal ilew 
H r  whole Idea of aecrtcy In a pwMk 
n » i» « v tir « i  Ir an  atM nlnaU on." u n  1 1 1

observes "m ore and m ore" plaintiffs' law­
yers refusing to acquiesce In protective- o r­
ders and Irylpg-fo overturn established 
ones. "W heryfhcrehce  disputes," he adds, 
" I  now tendr.o refusO tro lecllvp  o rders ."

Concern a V - i  Ihe Is jiV p a llilso  sp rra J  
lo Congress. IW io ie T H te tp iu s e  Energy 
and Com m erce Committee JRProved an 
am rm lm rnl lo pending products liability 
legislation that would rncouragr V dgrs lo 
perm it dlsclaaure of product h.-ii.itds lu 
government agencies and claim ants In 
lawsuits.

To be sure, protective o rd c n /n re n 'l  In 
any danger of disappearing sooil Deleuso 

w y e rs s tre s s th at under tedrr.ilIXndHale 
itc^ o n  d iy evfTy. a e tm tp an y V fu Jd n  I 

h a re R rK fre  nder Its com petitive n ig  
coal of defending liability suits.

Judges gram  protective o rders  not <Vily 
In liability suits, but also In ron im ercD llll- 
Igalkrtt over such m aile rs  ru  an tltru s t/m d  
In trlkU uat property. M m a t t / i l l i e r  

J y p e t  of confidentiality l y r f i r m n e n l i - r j  
peclally secrecy pacts A r r e i r io  by p lalir 

't i l ls  a s  a  condition ol/out-nf eourl selile- 
m e n t-rem a in  com m o l. If com ro vers lal.

The change Is lhaiyplalnlllD ' lawyers 
ara getting m ore s a v m n b ta il  Ihe advan- 
tag rs  of trading inirrnaV corporale dnrii/ 
menD. says Francis ll . ir rV r .,  .1 B lrm lnj 
k irn . AD.. pU lnlllls ' aH ornQ n»ho t rc rpfly 
compleled a  book 00 p r« rc ll* e< W rrfiM r. 
Hare links this development with Ihe re- 
cenl em ergence of num erous pDIMIIIs' 
elraringhobses, o h k h  provide allorneys 
wtih a  m eans to com part trta l la d le s  and . 
rrW n w r eo.purportedly  dangerous prod­
uct).

This kind of team work Irks drfense liw- 
y e n .  who say  It encourages lir rsp o n iib k  
suits. The danger. M ) i  Edw ard M adeira, a  
tnrporsle drlrw ar attorney n tth  the ThUa 
detpWa law Orm- Peygwr. lUmihcn A 
I fh e e tl .  is that 1  sWgV. MgMy puM vlrrd

a particular product" before all of the 
(ads have been examined In court.
- itui a number of courts have endorsed 
ihe philtiilff exchanges. Setting aside a 
protective order Iasi yrar. Ihe Texas Su­
preme Court saki th.it "allowing shared 
discovery Is lar nvirr ellldcnl than Ihe 
rrpelltlnus system now cmploytd." The 
court added lhal plaintiffs' cooperation 
"makeisi discovery more, truthful" be­
cause cotnpiiilrs ''subject lo a number of 
sulls concerning the same subject mailer 
are furred lu be eunslslrnl In their re­
sponses by Ihe knowledge that Ihelr oppo­
nents ran cntii|iafe those responses."

also looking more skepti­
cally At inamjNcturrrr' conirr.llon lhal 
valuable trade MrrrU are frequently m 
risk In liability (.[

A U.S. district/judge In Wichita. Kan., 
recently waterry down an earlier order

prolecllng Internal‘research records 0! 
Wyeth Laboratories, t  0.vision of Ameri­
can Home Products Corp. In that ease, 
which Is pendlnr on appeal, Wyeth lost a 

' Stt million Jury verdict to the parents of s  
girl who suirertd brain damage allegedly 

, caused by. her taking a whooping cough 
vaccine Ihe company formerly produced.

Granting the parenD' request to allow 
dissemination ol Ihe documents, Judge 
Patrick Kelly noted that "Hie llrlall rec­
ord does contain much, even within 
Wyeth's own flits, which Is adverse to ID 
position here, and ID desire lo hold IHD ev­
idence forever ircrct Is undrrslandable." 
Bui_he emphasised- lhal iradc seerecD 
werenHIm periled, especially since Wyeib 
no longer makes the vaccine.

The parenD* lawyer, Ted Warshalsky, 
says Ihe protective order would have 
-sealed records. Including some used during 
the trial, which should be available to con­
sumers. He contends that some of Ihe rec­
ords Indicate tbal, based on research 
Wyeth did In the 1170s, ll could have re­
duced risks associated with the vaccine or 
produced a different, life r drug.

The company denlea Ihe charge. 
Wyelh'a lead lawyer, Albert Knopp, Insists 
that the com. any has In the past provided 
plaintiffs with all relevant safely Informa­
tion about the vaccine. "The Idea that 
(here Is some deep, dark secret In Ihe 
Wyeth documents, some smoking gun.

' that's garbage." he says. More heirinp on 
Ihe dDputed documents are scheduled for 
next month.
Blc's Baltics

A similar confrontation Js taking place 
In Philadelphia, where Die Corp. D en­
gaged In protective order battles related to - 
lawsulU charging that delecD In the com­
pany's disposable lighters can cause dan­
gerous fires.

In ooe pending suit, brought on behalf 
of Ihe estate of a woman who dltd.ln a (Ire 
allegedly caused by 1 defective Die lighter.
■ U.S. district Judge rejected the com­
pany's claims that years of proprietary re  
search on lighter design might be re  
vealed. Concluding that Hie failed to pro 
vide specific evidence that It would sutler 
“any significant harm lo lu  competitive 
and Bnanelal position.” Judge E. Mae 
Troutman ordered documents on ufrly  
tests and prior accident complaints dis­
closed without restrictions. The company 
h u  appealed Ihe ruling.

ADn Schwartt. Ihe plaintiff's lawyer op­
posing Die. soya he rould hare avoided 
hundreds of hours ol extra work by agree 

- Ing lo lake Ihe documents under a protec­
tive order. But he D looking beyond hU 
case. "The next person Injured,” be ex­
plains. "shouldn't have 10 go through the 
same batik I've engaged la."
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Wall Street securities rums are |wmteg 
Ihelr nurkriing muscle behind rertlftrair. 
erf d rfu tlt

tinders an  testa* Mg bualarta by act 
Ing as iMwftac amtrrw. M irth** •* IW » - - ---

houses offer ?.♦% to 1.15V That compares 
with an average of I T t  al banks and 
thrills, according to Banxquoie, a New 
York Information s t r r k n  turn.

In some eases, however, banks promot­
ing particular CDs-such as a one-year 
Dime Savings CD lhal pays kUSi-offer 
similar or higher rates Ihin brokerage 
houses. For now those a r t exceptions, 
though many banks and thrifts plan ag­
gressive promotions lor October, when 
many CDs will (naiurr.

There are drawbacks to Derating U 
CDs through brokerage firms. For one 
thing, termors don't gtl the free check 
teg. free credit card or other privileges 
that being a bant ae thrill depositor caa 
bring. Foe example. • customer with aa 
other money on deposit al a banh may pay 
III a month hr a checking act 
Ik-1 wwwkl eliminate Ihe yleM 1 
|C u n te l I  TO IbrtnifW

11 nj
ng account . a  let 
yteR bgeW ignM N4ff
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lie Cllltcn Litigation Uroup. The Washing- 
Kjn-botcJ coniume r idvocacy orrm lullon 
hm successfully opposed proircilvc orders 
In liwiulU over (he heurd i of cigarettes 
and ilir Vietnam defoliant Agrnl Ormrf.

Compnnln Ml with multiple liability 
m ill frrqucnlly hire several rrrlonal law 
firm* roordlnalrd by national counsel and 
hacked by specialists (rom corporate head­
quarters. In contrast, protective orden ef­
fectively Isolate plaintiffs' lawyers, who 
ore Inhibited from consulllnr with each 
other or relylnr oA documents pried loose 
In similar suits.

Tlmt Is why Anthony Plcadlo fought 
siirh nn, order when reprrsentlnr Philip 
Urnndlmnrtl. a Pittsburgh nyvtnrti!Kg]i|- 
fered severe pelvic Injuries/hen a forklih 
he was o|>eratlnr lipped over and landed 
on lop of him. Mr. Bran/lmartl surd the' 
machine's manufacturer [in Pennsylvania 
stair court fur an unsVclflrd amount, 
claiming that poorly drsiW d safely de­
vices contributed to the achhlenl.

During the pre-trial Invrslifrtjon known 
us discovery. Mr. I’lcadlo obUhTPd-aTTf 
drnl reports from Ihe forkllll maker. Tow 
Motor Corp.. which he says demonstrate 
ihe link between Ihe forkllli's design and 
numerous other mishaps similar to his cli­
ent's. Determined to publicise Information. 
about what he considers to be n dangerous 
product, he persuaded the Judge to force 
Tow Motor to turn over Its safrly docu­
ments without any restrictions.

After losing one trial but winning on ap­
peal, Mr.-Urnndlmnrtl Is now nwnlllng n 
new trial. Meanwhl'e. Mr. Plcadlo has be­
gun distributing Ihe accident reports In 
other lawyers representing workers alleg­
edly hurl by Tow Motor, forklllti.

"I don't sec how the public Interest Is 
served by idrfrndanUI keeping these 
kinds of documents close lo Ihe vest." Mr. 
I'lrmllo says.

Courts are beginning lo share that view. 
"The whole Idea of secrecy In a public 
rourj^yslem Dan abomination." says U.S. 
District Judge Jim Carrlgan of Denver. Ile

observes "more and more" plaintiffs* law­
yen refusing lo acquiesce In protective or­
den and Irylos-to overturn establjshed 
ones." WherwiereVe disputes." he adds. 
" I now lendfio refus^wotecllve orden."

Concern iftjout Ihe Isslkhart Iso spread 
lo Congress. IWun^-eWHJouse Knergy 
and Commerce Committee\mroved an 
amendment to pending produfullnblllly 
legislation that would encourage Yidgrs In 
permit disclosure ol product h.-fards lu 
government agencies and clali|anl» In 
lawsuits.

To be sure, protective orderr/nren'l In 
any danger of disappearing soul Defense

wyers stress lhal under ferieralxml stnlr 
rthqson dlwuwrT. 3 pJil|uiiy*s^vhlnT 
havrTwtnTrndcr lls competitive «j 
coil ol defending liability suits.

Judgrs grant proircilvc ordrrs not tidy 
In liability suits, but also In eommerrla lilt 
Igatlon over such mnltrn ns anlllnist/md 
Intellectual property. MorcovcLxihcr 
(lypes ol eonlldrntlnllly ncediigrmrnls-es- 
Socially secrecy pacts wrecd-lo by plalu:' tiffs si a condition of/oot-of courl srtllr- 
ment-rematn control, if controversial.

The change Is I. .plaintiffs' lawyers 
are gelling mure s.-ivvKnbuul the ndvnn 
Ingcs ol trading lnlrrna\rnrpori.tc dorn 
mcnts, says Francis llartVr.. a lilrmln 1 
ham. Ala., ptalnlllfi' allorn\who rrxnyfy 
coinplrlc J n book on prnlccllvrftrTtrrS'Mr. 
Harr links Ihls devrlopmenl with Ilir re­
cent emergence ol numerous plnlnlllfs' 
clearinghouses, which provide utiorurys 
with n means lo compare trial ladles nnil 
evidence on. purportedly dangerous prod­
uct}.

This kind of Iramwurk Irks defense law­
yen. who sny ll encourages Irrrjjxmslblr 
suits. The danger, says Kdwnrd Madeira, ii 
corporate defense sllorney wllh Ihe Phlln- 
delph.a law flrnj- I’epper. Hamilton A 
Sehecti. Is lhal a single, highly publldlrd 
ease can Ignite "n nallonal emsade ngalnsi

F i r m s  U s e  C o p y r i g h t  L a w  

T o  K e e p  D o c u m e n t s  S e c r e t
‘ ' Plnlnlllfs' passion for Internal corporate 
records lias prompted companies lo Invent 
new legal defenses for thflr files. Tlie lat­
est rrealkm: copyrighting.

federal copyright law alms In protect 
an author's nduslve right lo profit from 
reproduction of original work, flul In nl 
Icnsl Iwo product llnblllly rases. Japanese 
manufacturers have copyrighted testing 
iiihI aafrty iloeuiuents la pripcnt plalnillls 
from rtchanglng Informailon In similar 
suits.

ll s undear wheihrr Ihe novel simlrgy 
will wlihslnnd Judicial scrutiny, lad law­
yers prrdld lhal American companies will 
stun Nimr ihe example.

The slmlery has already worked once 
for American Honda Motor Co.. Cardens, 
Calif., * subsidiary of Honda Motor Co. ol 
Japan. The company copyrighted docu­
ments In a recent suit brought In Tennes­
see state court alleging dangerous defects 
In in  nll lrrrsln vehicle made by ihe com­
pany. Alter winning Ihe trial. Honda got a 
federal court lo order Ihe plaintiff's lawyer 
not lo distribute documents used In Ike 
ease. •

1)1 Honda's stntegy. Sidney Ollresth. 
I ha defeated attorney, says: "1 never 
heard of II In my life. Out you've* got lo 
give Ihe devil his due- lli very*Inge­
nious." * * /•

Plaintiffs' lawyen complain lhal copy­
right law wasn't Intended as a litigation 
weapon. "This crealea a conflict with dis­
covery rules designed to allow people lo 
get Information, as wrll as with Ihe Ural 
Amendment." lays Buddy Rake, a lawyer 
who Is facing Ihe copyright delrase la a 
pending sail In Aritoot stale court over al­
leged defects la a Jet Ski water scooter 
made by Kawasaki Heavy ladustrtei Ud. 
of Japaa.

Kawasaki says II Is "allrmpllng In nun 
ply" wllh Mr. Hake's requests Inr docu­
ments describing the Jet Ski's handling 
and llnblllly. Bui Ihe company adds llwl 
cvrn IIII la forced In turn over snme dnru 
liicnta. II will prohibit Mr. Itnkr from dis­
tributing Ihem lu anyone else, rntnrrlug lit 
exclusive rights lo publish, rrpruluce, 

disseminate or retain Ihrse durummU."
Under Ihe law. any "original work of 

authorship" expressed In n Innglble mo-

\ r p H I S  C R E A T E S  n X. conflict with discov­
ery rules designed lo nllow 
people to get information, 
as well as with the First 
Amendment/ says one 
plaintiffs lawyer.

dlum can be copyrighted lo prevml un- 
•uihorlied reproducHoa. Courts Inierprtl 
ihe requirement loosely, and ll would prob­
ably covfr sven the nual mundane leal 
speclllckltoni. aayi MKhiel Ctakimi. a 
copyright specialist In Ihe Washington, 
D.C. oirice of Ihe law firm Morgan. Lewis 
A Bocklua. The .question Is whgjher plain 
lllfa could persuade a Judge to alknr Unit I- 
button of Ihe documents anyway under a 
aomeahat amorphous rule permitting "lair 
use" ol copyrighted material.

“It becomes a nutter of (omntMi 
sense." f«yi Mr. Clayton. Rut. hr adds, 
one thing it. clear: Copyright law "la 
aimed ai ether purposes "

-I’ai i  M. IUt0RT

a p- '■titular product" before all of Ihe 
fncla luivr been examined In court.
, Uul a number of courts have endorsed 
the plaintiff exchanges. Selling aside a 
protective order Issl year, Ihe Trias Su­
preme Cubrt said that "allowing shared 
discovery Is far mnrr efficient than Ihe 
rrpclllluus system now employed." The 
cnuri milled lhal plalnillls' cooperation 
"niakem discovery more truthful'* be- 
rnbse companies "subject io a number of 
mils nmrrrnlng the tame subject mailer 
nrp lurrrd tu be runslitenl In Ihelr re- 
s|xmsrs hy Ihe knowledge lhal Ihelr nppo- 
units run rmtipnrr ilmse responses."

nlsu Imking more skepti­
cally nl maiiiKjriurrrs' runlrnllon that 
valuable trade Nereis arr (rrqurnlly nl 
risk In liability r-Vrl.

A U.S. dlJlrtrl/judge In Wlchlia. Kan., 
rreenily walere/ ilown an earlier ordrr

serous nres.
In one pending suit; brought on behalf 

of Ihe estate of a woman who dled.ln a flu 
allegedly caused by a detective Bic lighter, 
a U.I. district Judge rejected the com­
pany's claims lhal years of proprietary re­
search on lighter design might be re­
vealed. Concluding (hit Bic filled la pro­
vide specific evidence that II would suffer 
"any significant harm lo Its cot- nctlllvc 
and financial position," Judge t. Mac 
.Troutman ordered documents on safety 
tests and prior accident compla|nU dis­
closed without restrictions. The company 
h u  appealed the ruling.

Alan Schwsrt r, Ihe ptilntlH'i lawyer op­
posing Die. u y s  he could have avoided 
hundreds of hours of exlrs work by sgtee- 
Ing lo lake Ihe documents under a protec­
tive order. But he Is looking beyond hit 
case. "The-nexl person Injured," he es- 
plains, “shouldn't have lo go through the 
tame battle I've engaged In."
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Wall Sirrcl securities llrnu are pulling 

Ihrlr markrllng muscle behind rrrilllcalrs 
of drpusll.

Brokers are doing big buslneu by act­
ing ns shopping services, searching out Ihe 
highest CD roles offered by bunks and 
llirlfis across (hr cnunlry-and often nego­
tiating evrn higher rales for volume busi­
ness. Then they use Ihe CDs lo cAurt Indi­
vidual Investors skittish about Ihe stork 
market.

“I haven j  opened a stock iccounl In 
two moniM.-A'Ds have become the bulk of 
my business’." u y s  llrne J. Kuino. a bro­
ker al Shearton Lehman Hullon Inc. In 
New York. "fUghl now, people are really 
nervous and don't wsnl lo lie Ihelr money 
up: thry'rr walling till alter the election 
nnd want In slay liquid. I'roplr frrl ylekls 
are going to bo going up."

Similarly, at Merrill l.ynch A Co.. CD 
sales Iasi week totaled fCO million, up 
from a weekly average of JIOO million In 
July.
L ou Leader

Many seeurlllrs firms charge Inirstors 
only n minimal commission, or none al nil, 
nnd some oiler lo buy bark Ihe CDs before 
maturity If Investors want out. While bro­
kerage firms recrlve a minimal commis­
sion trout Ihe banks. CDs are "a loss 
leader." says P rtrr Wagner. a brokrr wllh 
Oppenhrlmer A Co. In Nrw York. "The 
Irick Is lo capture assets so that when (In­
vestors are) ready lo roll oul of a CD. Ihe 
money's alrgady here."

The competition Is good news for Inves­
tors seeking lo make the mast of higher In­
terest rates. A. II day CD bought directly 
Irom Dime Savings Hank of New York, for 
example, h u  a i.m rale snd requires a 
tt.KO minimum deposit. Bui a 11-day. 
Diror CD bought through PtlncWrbbrr 
tne. romrs with a l.V< rate and requires a 
minimum dr poll of Jus; tl.ouo. In add!- 
tkai. PaineWebber Is giving Investors a 
tl.SO rash relate lor r ir ry  t) .000 lo 
m in i.

Similarly. Columbia Savings A  Lean of 
Uevrrly Hills. Calll.. oNrrs Invest on de- 
puslllng 11.000 lo U.W  a three year CD 
wtih a rale of Iri. while romr brokerage 
houses Mler rales of Mri to rl on three* 
year CohimbU CDs.

Da Ihree muni h CDs. the topselling ma­
turity al brokmge heuaei.'the securities

houses offer 7.K* lo I.1YX. That compares 
wllh an avenge of 11% at banks and- 
thrills, according to Hsnxquote, a New 
York Informailon services firm.

In some cu rs, however, bonks promot­
ing particular CDs-sueh u  a one-year 
Dime Savings CD that pays ».«%-oiler 
similar or higher rales than brokerage 
houses. For now Ihose ire  exceptions, 
though many banks snd thrills plan ag­
gressive promotions for Oclobrr, when 
many CDs will mtiurr.

There arr drawbacks lo Investing In 
CDs through brokerage firms. For one 
thing. Investor* don't get Ihe (rtf check­
ing, free credit card or other privileges 
that being t  bank or thrift depositor can 
bring. For example, i  customer with no 
other monry on deposit st ■ bank may pay 
S10 a month for a checking account, a fee 
that would ellmlnsie Ihe yield ajjvrfiuget 
ol buying a CD through a broker.- 
Double Penalties

In addition, the secondary markrl 
' promised by some brokerage houses may 
provide less liquidity than a bank or thrift. 
On top of Ihe esrly-wlihdrawal penalties 
im; ssed by bnnkj, some brokerage houses 
Impose ihelr own-u much u  ncc for t  
big CD. And the secondary market (or a 
CD can prove Illusory If rates surgr.

With brokerage-house CDs. Ihe Urdu 
nnd thrlfu ultimately backing them might

t T  ILAVENT opened a 
JLstock account in two • 

month* CDs havo become 
tho bulk of my buslnew/ 
soya one broker.

be a llllle riskier than Ihose that Investors 
would pick on Ihelr own. But lhal Isn't nec­
essarily a drawback. In (set. Investors 
may want to seek oul CDs from struggling 
Institutions through brokrragt firms for 
Ihe highest yields of til.

Standard A Poor's Corp.. s New York- 
bu rd  rating firm, rardu the credit-worthi- 
n ru  of many bank snd thrift CDs on a 
K ile (rom "A 1-plus" to "D ." Lowrr rat- 
Inn. or no ratings, usually mean higher 
ylelds-rven though virtually all deposits 
in CDs offered by brokerage firms snd 
banks arr Insured for up lo 1100.000 by Ihe 
Federal Savings A Loan Insurance Corp. 
or the Federal Deposit Insurance Corp.

Srvrral brokerage firms, for example, 
a rr selling unrated three month CDs from 
Benjamin Franklin Strings A Lena of 
Housion lhal offer about I .m .  (he top end 
of Ihe range (or lhal maturity. Three- 
mor.ih CDs bought directly from the thrift 
have a rale of 7.1%. •

"The rating of the Insillulton Is Irrele­
vant because ol the federal Insurance." 
u y s  Norbeno Mehl. publisher ol Baas- 
quote. "Yield should be Ihe onhr concent if 
ihe Invrstor Is depositing leu  than II0OJOO 
at oar Imtilutton." ; • • J
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[Project Access' Will Challenge Judge's Order in Oregon ATV Suit
Dy rvnjimln Weber

• A Washington legil orgirUratlon 
m i hunched i  nationwide effort 
JiBed Troject A c«u* to combit 
Die growing trend towird secrecy In 
fourtu
► The ro u p  of 650 plaintiff lawyers 
M il k  win begin to hie court pipers 
(round the Country opposing judictil 
•cdeti thit ihieid tome pretrial pro- 
co&Hngt from the public ind pre­
clude ’ access to Information ibout 
Jangmxis product!, environmental 
katarda ind other m itten of public 
significance.'. .
• Executive director Arthur H. Bry­
ant u id  hb group, a iled  T ri ll Law- 
fe n  for Public Juitlce, ilre idy has 
pomaded 1  federal magistrate in 
Boston to deny an induitry request 
lo r ccnfidenUality in a cite Involving 
paint manufacturers.
•' The group also h u  challenged a 
confidentiality order In in  Oregon 
•uK alleging In juria cause i by in  
iK c r a t a  vehicle (ATV).
• *Compania ire  reputedly assert­
ing that their product! are tafe ind 
that the lawtuiti against them are 
trircloua,* Bryant u ld . *Aa long u  
they are successful in keeping thingi 
secret there b  no wty for the public 
to know whether they're telling tho 
troth cr lying*
• The actioa by the trial lawyer* 
'group, and i  pronouncement earlier 
thb'year by the Association cf Trial 
Lawyers o f America condemning 
court lecrtcy, b  part o f a burgeon­
ing debate over how much access 
the public should have to documents 
produced by defendants in civil bw- 
suits.
1 Defendant! usually leek broad 
confidentiality o rden to prevent the 
diuemlnalion of trade secrets. Plain*
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tiffs* attorneys often agree in order 
lo  expedite settlements.

Bryant said T ria l Lawyer* fo r 
Public Justice will try  to educate 
lawyers and judge* on the notifica­
tions of such agreements, such as 
keeping from the public or govern­
ment regulator* Information that 
could prove damaging or embarrass­
ing to a company or pretent future 
injuries.

•From my perspective, the reason 
theee companies ant everything to 
be kept aecret b  that they know that 
information b power, and that with­
out Information the public b  power- 
le u  to act,* Bryant aaid.

A defense lawyer* group criticised 
the campaign against court secrecy 
and u id  it h u  its own pitfalls, such

, 4 •' !
as creating additional fltlg itW coata 
snd delays. M oreover, courts »l- I 
ready have a method o f regubtlng 
secrecy; the defense kwyeri u ld , 
since Judges are supposed To weigh ; ‘ 
the lu u a  Involved.

‘ Judgu ire  capable o f deciding 
how to balance those factors In the 
b a t  Interests o f all the parties, and 
the b a t interests of the public,* u ld  
Jam a C. Rlnaman, ■ Florida attor­
ney who heads Lawyers for Civil Jus­
tice.

Boston Uwyer Richard P. Camp­
bell, who haa written widely on tho, 
need to maintain the current rules, 
on confidcntUlity, u ld  defendants 
are entitled to some measure o f pri­
vacy in ■ system where 'anybody 
can bring a lawsuit over anything 
with Impunity*

ARTHUR IL BRYANT • 
,,.*TaforaiUoa la power*
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.YOUR DO< BIN GOLDBUTT AGAINST CM'I. k t l new Th u  
ruk t limiting protective ord •.

The Juki, which look c ln .l Sept. I, 
make It haidrr (or drfrndnnii In product 
liability ami other civil damage aulta lo 
wal courl records. Thr QM ewe may help 
define how Ia t Ilir ruka go In requiting 
public tllvhaurr ol Infonn.iiion produced 
In Ilir pietrlal tlages ol liiig,.n<in.

Grnrral Motor* Coip. It bring turd by 
William nnd Erma Humble, who wrrr In 
Jmrd In nn aulnmolille ncrldrnl In May 
|*A*. Hie plalnlllli rontrml the aral bell 
ayjlrin In llirlr IMI llukk la> Rabrr wat 
drlrrllvr. nnd lliry accuse OM ol mg 11 
grnce ami birncli nl warranty. (kni'ial 
Moloil I* ntklng Ihr rouit lo wllhtiold frmn 
public aciutlny rrilaln Mfrty irsl result* 
nod mhrr Information plalnlllli a rr trek­
ing through prrlilal discovery plurr 
durn.

Such InloimiUlon lltuuld be protrdrd 
as trade arrrrti. CM argues Moreover. It 
aaya Ihr material* cun br waled because 
they aren't Ihr kind ot "court recent*" 
tprcllled In thr new ruin

Hut Brent Carpenter, a Houston attor­
ney lor Ihe plalntllfs, tayi ihe document* 
a rr riactly the kind the new rule* are dr- 
jlgned to cover: court record* "concern 
Ing nu ttria that have a prqbabk ndvrne 
riled  upon the general public health or 
u k ly .”

A hearing on CM s request It scheduled 
I or today In state court In Oeaumont. 
Texa*. It It one ol the first tilth proceed­
ing* lo be held under Ihe new rule*, which 
irqulie motion* lor protective order* to be 
aitrd In publlr.

a t taihler linn. The law provides (or a US
prnalty (or tutivkllmia.

Ilul at a-heailng last week, tellrrd Cir- 
rull Judge Joseph K. Sptnell*. In Henrico 
County, ruled lhal only Ihe pally with au- 
i b- u Ity to rollrd a. Judgment - In this r u e  
the Hale-c*n hi Ing Dm- cate. The opinion 
highlights one m Ihr many amblguliki In 
the new law; It i|irrlflei civil prnalllei lor 
vhilallmn. but ska-in'I designate any gov­
ernment ngt-my to bring complaint*.

Mi. Dooley, wlm li.i* (orcrd several 
Hit hmmid area suiermarkrls and public 
agi-ndei lo comply wllh ihe law, u ld  the 
will Ills- a new complaint.

I'hlllp Morrl* conlendi lhal the suit It a 
IKiblldly stunt and that the law It uncon­
stitutionally vague.

95 Bra well o v o llo b ls- w o ch  will 
o n  • squ in t* , d B la l l t d  d s i lg n ’
‘Hn i w y * !
Qvder a tl Slartlnn UK Qo*-
Charm ot PtnO.nl til ||H
Sl<*> Pm. 1(0 Tackor Scailar Pin . . . .  *00 *1 JO
IB' CaWalmkC tiam   SIB t  BO

Bom* Ii h Ui  sftilata* aa Kno*

innSlje
oisciPtiNAsy a c t io n I  a  rerort 1* 

sues) by Ihe New York Male Bar AwocU 
lb,ri allow* lint in  lawyer* were disci­
plined tor nilKondud In the stale last 
yrat. According lo Hie bar's stalls,let, U 
lawyria In New York weir dlsbaritd. IS 
irslgned In Hie wake ot disciplinary action 
nnd 1) weir tusprnded Bom practice. In 
addition, more llun 12.000 new ccmplalnij 
weir (lied In ltay. About *0.000 lawyers 
practice lu Hie stale.

uw  w*o»orjn**i 
Sconocu NVIOJBJ 
1-B00-B2&-B&QI

Nllo Gri/tIn co.lnb.ltd lo (Alt aril■

SUTT St (.KING "no smoking" sign al 
Philip Mont* thop Is dismissed.

I’hJIlp Morrl* Cnt.' cigarette nunulac- 
lintng unit In Richmond. Va.. won dls 
missal ot a suit riled by an anil smoking 
activist who wanted the tlgn potted In Ihe 
company's gill shop.

Brought by Anne Morrow Donley and 
the Virginia Group to Alleviate Smoking In 
Public Inc.. Hie suit alleged that Philip 
Mortis It not In compliance trlth Virginia * 
new Indoor smoking law, whkh require* 
"No Smoking" signs in public areas such

Tlve rw Jcn  of flwmoi Trmrla 
fntenutkxsai nugarinc rales! TWA* 
Business Class H-n kc the hex of all 
U.S, c.micrs (I)mg in Europe. Better 
ilu n  Amctkan. United a r J  Tan Am. 
F.w rescsvstkwu. call >sur iravgl agmi, 
neTWAas I-8CO-892-4I4I.

OFFICIAL .;United Stair* Legal Tendfr
A *1 law (WA«>*i i  Uw* f*#a TW IPW
M M  Pm+ttm awfkawA-a t*> — • MU* UkM I mm mm* i>w.wMf Q<**» waa dMass.kwiwriB Â ,..Hamlldwl  siialMawdL^baanAMwiw\

®
Vn*AM»urC»J /ft}
1-800-835-0008 W  
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^  I I A

• , LA W '
■ 1 ■ ■ - , 1 ■ 1 — 

n t ,  T r i a l  f o r  A s b e s t o s  C a s e s  ••!
• Head lhal Ihe proper solution wits limply
• lo las »e*ip*i*rt M wall. Tha Halt's high
< court rejected Ihe magulne publisher*'

argument lhal Ihe lax viola Ira freedom ol
• ihe pre*» guarantee*.

The Florida Supreme Court decision re­
versed Ihe Leon County Circuit Court's 
ruling lhal held lhal the tales laa on mag- 

i silnrs was Indeed a Drat amendment vio­
lation Ind alruck down Ihe las.

William Hyde, a lawyer I or ihe Flor­
ida 1‘r ru  Association, which intervened In 
Ihe Interest ol newspapers, u ld  the assort 
aikm will ask Ihe r rt lo rrconsldtr lit 
unanimous decision.

Ur told urutpaptr lutereUt mny ap­
peal It Ihr US. Supreme Court.

•  •  a

A MKC  ItUVUD lo alep dawn Irom 
an all eempany anlliruil cue.

The federal Judge In Lot Angeles had 
been accused of conflict* ol Imereti by" 
lawyers for Ihe d ly  of Long Orach and Ihr 
title  of California In an antlirutl sull Ihey 

j filed ng.iinsl alt oil companies.
or,. District Judge Witlhm I. Cray 

proclaimed hU Impartiality In Ihe cate, 
which he has presided over since Ihe title  
nnd dly filed Ihelr sull against Ihe compa­
nies In Junt IMS.
* The plaintiff* allege lhal Ihe concerns 
conspired lo ray artificially low prices lo 
the stale and d ly for oil produced from 

. Half owned tldelands. The defendants arr
Chevrrn Corp.. Texaco Inc.. Unocal Corp . 
Mobil Corp., Royal Dulch/ShcU Group s 
Shell Oil Co. unit and F uon  Corp. 

i In INI and INS Judge Cray Itsued a
• aeries oI summary Judgments, effecilvrly
• throwing the case out. Dut lu t  y tar the
I Ninth U S. Circuit Court of Appcala re­

versed Mi findings- reviving Ihe cue.
• Alter a lOmonth Investigation, the
i pLimiirs' attorneys disclosed In ihelr re­

cent mollon lo disqualify, the Judge lhal

Ellubeih Gray. Ihe Judge's wife, had 
signed a lease with Teiaco lo drill lor oil 
on property the otma. Tha Itwytii 
Chaired that Mrs. Cray owna 10 sharer ol 
slock In Chevron. The Inquiry w u  llrst 
disclosed In Ihe l/w Angeles Otlly Jour­
nal, a legal trade publication.

The lawyers also claimed lhal since Ihe 
c u e  began. Judge Gray h u  attended sev­
eral seminars In Florida sponsored by de­
fendants. Eiperts who lectured were work­
ing for Ihe concerns In connection wllh the 
pending ease, Ihe lawyers hive uld.

The mollon w u  filrd on behalf of slate 
Attorney General John Van de Kamp and 
t/vng Reach City Attorney John R. Cal­
houn.

tn an Interview last week Judge Gray 
u ld . "Meliher my wife nor I h u  had an 
equitable Inleietl In any defrndanls. ex­
cept for the Chevron tloek which neither 
she nor I was aware of unlll II w u  dlstrlb- 
uled from > family partnership about 
three months ago and the will be glad to 
dlvrst herself of II."

• U S . D t u n t t  Judge Robert M. Tain- 
tap! t i l l  deride uhether Judge Gray 
t r t t i l  step d o u n .

• a w  
T ta ttt LAWYlirt were ardrrrd la pay 

damagrs la their farmer firm.
The Philadelphia lawyer* look client 

(lies from Ihelr law firm lo start Ihelr own 
partnership and were ordered lo pay com­
pensatory damagrs lo their (ormrr firm.

The case, one of a handful In ihe coun­
try. Illustrate* problems - that develop 
when lawyen break away from Rrms and 
lay claim lo clirntj. even clients ihey rep­
resented. In ihls ru e . a rennsylvinU ap
Cllate court panel found the three lawyers 

lufered wtih the firm'* contract! with 
Ihe clients and could be held liable lo Ihe 
tirm for compensatory damages.

Richard P. Myers. Also I. Reich snd

Robert B. Paul worked u  uvrrtAlea lor 
Jaseph D. She In P.O., • law Psrn special­
ising In personal Injury and ubesina 
cues. They signed tilpulalloni lhal Mr. 
Sheln would receive half Ihe feet (rom th« 
client* Ihey brought lo hit firm.

llul In October INS. lb* three decided 
lo form Ihelr own practice. After consult­
ing n lawyer Ihey moved 400 of Ihe flrm'a 
c u e  flla a In a rentil truck lo new offices, 
began cilllng clients and urged (hen 
switch Ihelr buslneu lo the new Arm.

Philadelphia Court ol Common Pleu 
Judge Abraham J. Gafnl Imrnedlitily or­
dered Ihe files relumed and blocked Ih* 
liwyera from further conlact with Ihe cli­
ents. tn n subsequent ruling, be found Ih* 
three wrongfully Interfered with Mr. 
Sbeln s contract* and ordered rach of Ihe 
cllenls who switched over lo Ihe new part­
nership lo "re  select Ihelr attorney.'

Approximately 210 ttaytd with Ih* 
Ihree lawyen. and lhal, In turn, prompted 
Mr. Sbrln to sue for damsgrt. In May 
INI. Judge Gafnl awarded 110.000 In punl 
live damages for Ihe removing of ihe (lies, 
but refused lo order damagrs lo compen- 
u le  Mr. Sheln for Ms lost clients. The 
Judge reasoned lhal the "re selection pro­
cess" he ordered expungrd Ihe (hrre part­
ners of lUbllliy. Those clients who stayrd 
with Ihe new partnership. Ihe Judge rrs- 
soned, led Mr. Sheln voluntarily.

Rut ihe Ihree member appeal panel re­
jected lhal iheory. uylng (he lawytr'l 
conduct met Ihe legal lest ol wrongful In- 
irrtrrrnce wllh n contract. The panel or­
dered Judge Ctlnl lo acceu damagrs.

Philadelphia laxrytr Judy F. Derkmtn, 
who represented ih* three lawyen In the 
appeal, u ld  the ruling raises fundamental 
questions about a clieM't right lo choose a 
lawytr and ptana to oak the full appeal 
court lo reconsider (he decision.

Nr. Stefa's a llara tf, Thomoi F. 
Johnson. dttUutd comment.

rVOUC KALAUDS r c l  b* Concealed 
by a court order undrr new Florida law.

The law, which w u  signed Friday and 
lakes ellect July I. prohibits courts from 
sealing records that contain Informailon 
•bout • public h iu rd . The legislation-the 
first comprehensive law of lu  type tn the 
riikm -w u vigorously opcosed by auto­
mobile manufacturers and pharmaceuti­
cals companies. wMch a rt frequent U r 
gets ol product liability suits.

The Association ol Trial Lawyeri of 
American called Ihe law "a tremendous 
victory (oe the public's right lo know." 
ManulKlurere have Increasingly Insisted 
lhal ctwrt records and Information rt laird 
lo product lUMIIty Uilgattoo be kept aecrel 
is  pan of selllrmeel agree menu.

Secrecy nwokrs II fit more drffltull 
lor the futile I* atttriala Oof a hotard 
rriutl Ihr trial lawyers argued.

-  An* llogedoru eootnbuttd (« (Alt arti­
cle. •

PacifiCorp Calls Halt 
For Now to  BuyrBack 
O f Stock for Merger

Or a W u iln r n ln w a u  Sv«/T S v f" '»  
p e m L A N D . O r t.- ra tlflC a rp  u U  K 

te m p o ra rily  ttc rg e d  open m arket p a r 
c h a in  o f 111 atock b  o rde r I *  a llow  a q u irt 
period fee a e ltk g  an recharge ra tio  re ­
la ted  lo  (he G M  m it t l*  Nock and caak 
acqrtH H ooef h a n k  M eal T rkcacneoa lca  
Uaoi l*c

P u in O o rp . u  e le c tric  snd uleghane 
acu ity . b a t been b w jV g  lu  Mock lo  acre- 
rn a U tt Ihe about i l k  m iltk a  H u rts  R r t f  
need U  cw nem  f r k n  lo  ccm g*ele Ike 
(Sank WeM pw nhaar.

I> c e r-.p ra i't tra d ie f F rk fay  M  Ih * Itew  
Y aat taockB M kange . ra c iflG a rp cka a td s I 
B IN . anchanged.

A l repo rted . ro dO C w p  a a iw e m e sf lo  
buy (he L a  C rem e, m is baaed M epbana 
ram pawy r tM  l«# ■I to  re v  N f d lW

Changes inTrustf 
  ■Funding Called Inadequate, 

Administration Unfair; 
Suit Ban May Be Lifted

Ry Want Iam iot  
And Maas Ciuxura 

Su/lSrrwuu a/Tuu W ui S u m  l i v u u  
Manvllle Corp. w u  ordered lo relum to 

Irdrral bankroplcy court lo consider mak­
ing major changes In the funding and oper­
ation of the trust lhal Ih* company formed 
(o pay asbestos claims.

The order, luued Jointly by a U.8. d!a- 
Irld judge and a New York aUl* Judge, 
criticised the fund ns bring Inadeoualrly 
funded and unfairly administered. The 
changes rrcommrryicd by the Judges could 
have Implications for thousands of Man 
vllle U test os personal Injury claimants 
nationwide.

Federal Judge Jack D. Welruteln and 
New York tu t*  Justice Helen Freedman 
also k it open the poulbllliy that they will 
llfl a court order preventing ubrsto* vic­
tim* from suing the company, rather than 
Ihe trust. The Judges u ld  Ihey were wary 
of taking tuch a step because II might hurt 
Ihe company lhal lunds (he (nut.

The Judge* estimate lhal the Inal win 
need 17.} billion to pay pending and future 
claims. "There * no way (the company | b  
putting enough money in the tnu t to uke 
care of VS  billion In claims." Judge Wein­
stein u ld . "Al most the trust appears lo be 
worth IIA blllloe.. . .  The lOO.OOO claims 
and the limited access I to runds I cries out 
(or s more workable and compasslonue 
ayitem." t
Temporary Cover
* The Jtadgri told Ihe best way to tempo- 
rtrlly cover the trust'a thortlall may be 
for tht company lo adrance ihe Lrvst Iran 
CS0 million lo BOO mlUk a.

Trust and company officials woullst 
comment oo druils of the Jodges* peoge*- 
als. Previously, tn u t offkUlt have tald 
that a shortage w u  expected In (he early 
years of t* t tru st Manvtile will begin 
making regular payments lo  Ih* treat In 
August INI.

The Jodges directed Ihe company and 
Ihe trust lo meet with UA Bankruptcy 
Court Judge Burton Uflnnd. who arcrorfd 
M an*11 le '• U N  Chapter I I  rrcrnMiattoa.
II w u  Ihe formation of Ihe Irest (hat tas- 
bkd Manrtlk to emerge Irons bankruptcy-
||f
. Judge W tlutrln and Justice Freedmu 
gi» t Ihe company Ore wrrkj lo take up 
ihe mailer with J wig* LifUad. and ll days 
for the tnu l to Ole a report la response to
IV  rcftkn*Al«

Th# D ea re r com pany, w hich w u  hokd- 
Ing Its  annual m eeting u  the Jwdges ksaurd 
Ih e lr o rd e r, trie d  to  pwt UN best fa re  bo 
L V  m a tte r, focusing on W OcatkoM lh a l the 
tadgea a m i re fe r  to  h it the fc jw a c tk * 
M ir in g  aulta against the ccmpoaty J 

M a n v tile  S U ttm tf ll 
"W e are pkased ih s t ih *  Jw igrs a g re e l 

lh a l ire  m oat Im po rtan l e k ro rw l * f  the 
pU a ka lb #  p ro r ttk *  w k k k  prevewU M i  
a g a in * Ihe com pany and f ir e d !  a fl s rttk t- 
rrw au  to  ih r  Iire s i L "  M u rtO *  u ld  to  t  
itite m e o L  K u r tU *  H id  Ih *  N>acDeaa. 
w M rk w u  p o rt o f (h r b ukre p o cy r tc rg v  
•H a llo a  p h a  thew s Ih * t rm pto w  to  | r *  
eto* muhswdi »si<# to shareaaum. If *
rtw dtog U «  Ire s c  W tk t has to M% I f  M  
corrpuy s com m on Hock and arewUaOy . 
c a a td M d N * . * r i

"W U  tg U a a l K a n vttta  wwnM W to a s  . 
U tA y re d a c t N o  va to * ad the  ir e *  a a n -, .  
i r u . -  Ih r  com pany u l t  D C flriah  HSd J
they wfotdal b* aMl to n r a m t  ta t to r  . 
to I ihe r  dote rt M l wort. • • * .» i

In  M r  m t r r .  I I



K e e p i n g  C o u r t  R e c o r d s  

i n  t h e  O p e n

T e x a s  S u p r e m e  C o u r t  A d o p t s  N e w  R u l e

Lloyd D oggett

" w  m̂ r ,ici> a privatcW dispute is taken 
I M  t  before a city coun- 

■  /  ■  /  cil or a regulatory’ Wf Wf agency' or enters the
W w balls of Congress or

a state legislature, it is no longer purely 
private. The public finances these insti­
tutions and thus has an interest in what 
is occurring in them.

The same can be said svith regard to 
the public's interest in decisions made 
in the third branch of government—the 
judiciary. Although a particular dispute 
may be essentially private, judicial deci­
sions often have far-reaching public- 
policy consequences.

In November 1987, the IXiILu Mom- 
iry iVn>. published a scries of snides' 
about scaling civil coun records in Dal­
las County. lu investigation disclosed 
that since 1980, scaling orden had been 
entered in over 2 0 0  non-child-rclated 
cases. In each instance, tnal judges had

IJoyd u a jtutut of tht SupremeCourt ef Thau Thu arm It u tuLftrd from hu pmmmnon at Keeping Secrets: Jus­
tice on Tnal, a tonjtmut sponsored In ATLA and tin Society ef Ptvfhnonal Jour- •mlun in Uu April.

scaled court records without any prior 
notice to the public to allow its interest 
to be considered.

Judges had scaled the records without 
hearings and without any showing that 
secrecy’ was proper. Many overly broad 
orden dosed entire files rather than only 
those pans that could justifiably have 
been scaled. Orden explaining die rea­
sons for scaling had often also been 
scaled. Many records had apparently 
been dosed in perpetuity because the 
orden specified no expiration time. Since 
the Dalhu Momirp Km survey did not 
analyze protective orden restricting ac­
cess to unfilcd discovery in otherwise 
unsealed files, it represents only a small 
segment of secrecy’ directives.

During 1988, the nationwide implica­
tions of such secrecy for the public were 
explored in incisive scncs of artidcs in 
the Wuhityton Ihr1 and Monday.*

Need for Action
There is no reason to believe that the 

Dallas County expcnence was unique or 
even substantially different from liiat in 
other pans of rhc state. Thit situation 
clearly indicated the need for a compre­
hensive. uniform rule governing the seal­
ing of civil coun records.

Last year, legislation sponsored by 
Representative Orlando Garcia of San 
Antonio was enacted to mandate the 
Texas Supreme Court to adopt guide­
lines for judicial use in determining 
whether civil records should be scaled.

The coun submit; I the issue to a 
subcommittee of its sending rules ad­
visory committee. Public I uings were 
held before the subcomr*uttec, the advi­
sory committee, and the supreme court 
itself. Participants indudcd diverse rep­
resentatives from the bar as well as pub­
lic interest and citizen groups. After 
considerable debate, the advisory com­
mittee nude a recommendation that 
was then revised substanually by the su­
preme court.

As finally approved, Texas Rule of 
Gvil Procedure 76a is, therefore, a prod­
uct of debate and compromise. It was 
adopted by the narrowest possible mar-

E‘n-a 5-4 vote--after the court was 
imbardcd with communications sug­

gesting that greater openness would pro­
duce the most dire economic conse­
quences. The Product Liability Advisory 
Council, the Texas Association of De­
fense Counsel, and the American Tort 
Reform Association appear to have tak­
en a lead in this opposition.
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Rule 76a begins by affirming the dear 
presumption that all civil court records 
arc open to the public. It is up to the 
person who wants to seal records to 
shoulder the burden of proof in every 
ease, whether in the original request for 
scaling or in any later attempt to modify 
or vacate a scaling order. This burden 
is not that of showing only “good cause.” 
Rather, it is to show a specific, serious, 
and substantial interest. The judge must 
find that this interest outweighs any 
probable adverse cfTcct on the public 
health and safety.

In the rare eases where records should 
be sealed, the court must first satisfy cer­
tain substantive and procedural due pro­
cess requirements. Nor can the court 
seal any order or motion regarding seal­
ing itself. Paragraph (1) of the rule de­
fines the standard by which trial courts 
must be guided in considering scaling 
requests.

The movant always has the burden of 
proof to establish all of the following by 
a preponderance of the evidence:

( a )  a  s p e c i f i c , s e r i o u s  a n d  su b st a n t ia l 

i n t e r e s t  w h i c h  d e a r l y  o u t w e i g h s :

( 1 )  t h is p r e s u m p t i o n  o f  o p e n n e s s ;

( 2 )  a n y  p r o b a b l e  a d v e n e  e ficc t  

t h a t  s c a l i n g  will h a v e  u p o n  g e n e r a l  

p u b l i c  h e a l t h  o r  sa f e t y ;

( b )  n o  l e s s  r e st r ict iv e m e a n s  that 

s e a l i n g  r e c o r d s wall a d e q u a t e l y  a n d  e f ­

f e c t iv e l y  p r o t e c t  t h e  s p e c i f i c  in t e r e st  

a s s e r t e d .*

The trial judge is thus called on to bal­
ance the needs of the public with the 
asserted interest of the part)' seeking se­
crecy. In this regard, Texas has taken a 
different approach from some federal 
courts that do not view the public inter­
est as an appropriate factor to consider 
for entering a secrecy order.

The rule docs not ensure that the 
public health and safety will always sur­
mount the private interest. There may 
be circumstances where die public inter­
est is minimal and the private interest 
is great. The rule further calls on judges 
to be sure tlut no scaling order is a blan­
ket order but to specify precisely what 
is covered and to use the least restrictive 
means of sealing.

The new rule ts not an absolute guar­
antee of openness, but it is a guarantee 
that for the first tune a true balancing 
of interests Mill occur according to speci­
fied sundaids.

Defining Court Records
The definition of "coun records" in 

paragraph (2 ) includes “all documents

of any nature” filed in any civil court. 
Exceptions arc made for (1) “documents 
filed with a court in camera, solely for 
the purpose of obtaining a ruling on 
the discoverability of such documents”;
(2 ) documents in adoption, mental 
health, and other eases “to which ac­
cess is otherwise restricted by law”; and
(3) documents filed in eases arising un­
der the Texas family code. Also, the 
term “court records” Is expanded to in­
clude settlement agreements not filed of

record, which seek to circumvent the 
rule by including provisions restricting 
“disclosure of information concerning 
matters that have a probable adverse ef­
fect upon the general public health or 
safety or the administration of govern­
ment or the operation of government.” 

The most controversial provision was 
the inclusion within the term “court 
records" of documents obtained during 
pre-trial discovery. A court record is 
more than just what has a file stamp on 
it from the local district clerk. All such 
discover)’ that is filed of record is, of 
course, accorded the same status as any 
other filed document.

Since interrogatory answers must now 
be filed under the newly amended Rule 
168, the)’ arc always considered court 
records for the purposes of the rule. 
Unfded discovery “concerning matters 
that have a probable adverse ctfcct up­
on the general public health or safety 
or the administration of public office 
or the operation of government” are 
also included. There is an exception for 
discovery in cases ongjiully initiated for 
trade-secret infringement or other simi­
lar action to protect “intangible prop­
erty rights.”

Texas Rule of G\il Procedure I66bi5)(c) 
continues to authorize die entry’ of pro­
tective orders to seal or otherwise limit 
disclosure of the results of discovery.* 
Any such order applicable to “court 
records" as defined in Rule 76a must, 
however, now be made in accordance

with the procedures of that rule.* Even 
when the need for protection for pub­
lic disclosure is established, the infor­
mation will still be available to lawyers 
involved in similar litigation pursuant to Gania v. Peep Us.1
Notice and Hearing

The notice and hearing provisions in 
paragraphs (3) and (4) provide proce­
dural safeguards to ensure that die pub­
lic docs not lose its right of access to 
court records. Most importantly, the 
rule guarantees to persons not odicrwisc 
a party to a lawsuit an absolute right to 
intervene to oppose secrecy.'

A party seeking scaling of records must 
file a written morion, obtain a hear­
ing on the motion, and post notice of 
the requested scaling where notices for 
county meetings must be placed. The 
rile mandates a notice including a spe­
cific description of both the nature of 
the ease and the records sought to be 
sealed.

The notice must be posted at least 14 
days before the hearing on the motion 
to seal. A verified copy of the posted 
notice must also be forwarded to the 
clerk of the Texas Supreme Court so 
that both the capitol press and public 
interest groups based in Austin will be 
aware of me proposed scaling. This pro­
cedure will also provide a data base on 
the extent of secrecy requests through­
out the state.

A hearing on the motion must be 
held in open court, at which rime non- 
parties may intervene for the limited 
purpose of participating on the scaling 
issue. The court mav conduct an in cam-4era inspection of records as necessary. 
Pursuant to procedures utilized for ju­
risdictional special appearances under 
Texas Rule ot Civil Procedure 120a, it 
the hearing the court may consider evi­
dence including affidavits served at least 
seven days in advance to enable an op­
ponent to issue subpoenas or conduct 
discovery’. Affidavits may be used by 
both those supporting and opposing 
records closure.

Temporary Scaling Orders
Paragraph (5) provides for temporary 

scaling orders when a specific interest of 
the party seeking scaling will suffer im­
mediate and irreparable injury before 
compliance with the notice and lieanng 
provisions can be accomplished. Any 
temporary scaling order obtained must 
set the time for the public hearing and 
require the movant to post notice and
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comply with the hearing provisions. A 
party, including an intervener, may seek 
a prompt dissolution or modification of 
any temporary scaling order.

io he valid, a scaling order must con­
form to the requirements of paragraph
(6 ). The order must include the specific 
findings of fact and conclusions of law 
regarding the standard for scaling set 
forth in paragraph (1). To avoid unjusti­
fied “blanket” orders, each trial court 
decision must reference the pans of the 
court records to be sealed and the length 
of time for which scaling is to occur. 
Such decisions should be incorporated 
in separate orders rather than as part of 
a judgment.

Continuing Jurisdiction ’ '
Paragraph (7) affirms the trial conn’s 

power to enforce, alter, or vacate its seal­
ing orders. It fun her recognizes the 
public’s right to intervene before or after 
a judgment in connection with such 
orders.*

This procedure assures that scaling 
orders will not exist in perpetuity with­
out the possibility of intervention at 
some future date when the justification 
for scaling may no longer be valid. Only 
those who had actual notice of the orig­

«
inal hearing regarding records closure arc 
required to demonstrate a material change 
of circumstances in order to reopen the 
scaling issue.

Appeal Rights
Given the importance of appellate re­

view of trial court scaling orders, para­
graph (8 ) provides that such rulings shall 
be considered final, appealable judg­
ments. In addition to the usual authori­
ty to reverse the trial court, appellate 
courts arc specifically empowered to 
abate an appeal where necessary to guar­
antee strict compliance with the notice 
and hearing provisions or to require the 
trial court to make the specific findings 
mandated by the rule.

Opponents of the rule urged that trial 
judges be accorded maximum discre­
tion. The rule recognizes that it is con- 
sidcrabl more difficult for an appellate 
court to :xcrcisc genuine review when 
the only issue presented concerns wheth­
er the trial court abused its discretion 
on good cause. With dearer standards, 
it is hoped that the trial court will be 
provided guidance to exercise its discre­
tion in a proper manner, while, at the 
same time, appellate courts will for the 
fust time have a meaningful standard by

which to review secrecy otdeni.
Paragraph (9) makes Rule 76a pro­

spective except for eases that will be 
pending on September 1,1990. Court 
records exchanged in those eases after 
that date arc subject to the rule's provi­
sions even if they arc covered by a prior 
scaling or protective order. Moreover, 
any motions in a pending ease to alter 
a scaling order that has been issued be­
fore September 1 arc governed by the 
new rule.

Implementation
Texas is the first state to adopt such 

a comprehensive rule designed to ensure 
greater openness in judicial processes. 
Undoubtedly the implementation of 
the rule will involve some difficulties 
and will ultimately require further re­
finement of its provisions.

Rule 76a represents an initial attempt 
by the Texas Supreme Court to balance 
the limited interests of litigants in secre­
cy’ with the broad public policy’ favoring 
openness as well as the important objec­
tive that the general public health and 
safety not be adversely affected by clo­
sure in “private” litigation. Texas has 
adopted the philosophy expressed in Atlanta Journal v. Lory,*0 during that

F t
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Court Sccrccy Often Puts Public at Risk . *  •

Iiditor’s Note: This interview with Jiufae Jim Canyon of the U.S. Distrut Cnurt in Colotndo it nprintni with per­mission jbm USA '1UDAY (April 23, 
1990). «1990 USA 'ID DAY.
- it '» ■ ■. q„- !
t /' f  : , '

Is increasing secrecy in the courts . 
harming people?

Carrigan: I think it has. I don’t 
think public courts ought to Ik caus­
ing harm.

How arc people being banned?
• Carrigan: In product liability eases, 
for instance. The law provides that 
if a product is dangerously defective, 
the user who is injured by it has a 
right to damages for whatever they’ve 
lost. An example is the Daikon Shield,' 
a contraceptive that transmitted bac­
teria into the woman’s pelvic area 
and caused infections that caused 
septic abortions, and all kinds of oth­
er complications.

What happens in eases like that? 
Carrigan: Let’s say someone is burned 

in an automobile gas tank explosion 
ease, and goes ahead and sues and 
finds out all the defects that caused 
that. Then the manufacturer will ask 
the judge to enter an order that this 
information isn’t going to be dissem­
inated to any other victim or attor­
ney who might have a ease. •

So other people who may have 
been injured can’t find out and 
won’t sue. Why would a judge go 
along with that?
' Carrigan: The defendant often says 

' • to the plaintiff’s attorney, "Look, if 
you’ll agree not to disseminate this 
information to anybody else, I’ll give 
you widiout any hassle what you’re 
probably going to be entitled to any- ‘

' way but without die expense and de­
lay of going to the court.” Plaintiffs 
often nnd that very appealing because 
they don’t have any money. Why 
should die judge liavc a dispute with id 

Inis may all be good for the peo- 
\  pic rod companies involved in the 
'suit. But what about the public? 
Who protects the rest of us so we 
know about dangerous products?

Carrigan: The judge has a rule dut 
he has to follow. We call it26C. And 
that requires that there be some lc$il 
pound for keeping it secret. But 
judges are very swarmed over widt 
wr-k, overwhelmed in many instances. 

Can government agencies that pro-

1 '4m  ,
-

»

As
V/0,

1.
trV£‘$ > Y  

*

, Does that mean the tide is turn­
ing against this secrecy?

; Camgan: Maybe I think plaintiffs ■ 
4 are going to be agreeing to them less 
'and leu now because they’re bccotn- t 
iing more aware. After all, the whole t* 
.idea of litigation is to try to find out .5
(.wlut the trudi is. And then you say,.

!■ "Well, let’s liidc the truth from ev­
erybody else who might have an in- 

u tcrcst ill;knowing the truth,.and 
t make them start all over again"'?■

Is secrecy ever justified? . Vj

Or, for example, dicsc ficart valves 
that have been found to be defective 
now. That involves die lives of peo­
ple as well as just their,safety. ' 

Doesn’t the public’s right to be 
protected outweigh the rights of

1 protected
tiff’s attorney not give this information ''fjust bring a lawsuit and get the other 
to any federal or state regulatory agcii- * party’s trade secret and make it public. 
cy hat might have to do widi safety. 'That’s not fair. Attorncy-dicnt priv- '* 
Ihe Federal Aviation Administration, ‘ilege has some legitimate value to it,' .'if* 
if they found a defect in an airplane, so that people can feel more free to - 
or the Consumer Product Safety Com- .‘disclose to their attorneys all the facts. • 
mission, or the Food and Drug Ad­
ministration if it’s a dangerous drug. ------------ j -----  —v,____ii„

gerous, even if suits are not made ’
‘ public? . -

Carrigan: In the Daikon Shield case, 
the company knew for many, many,' '

J many yean from Ictrcrs from their ' 
own doctors warning diem diat this 

companies and plaintiffs to keep product had very dangerous side cf- 
such things secret?.. • fccts, but kept on manufacturing

Canigui: That’s the question: Should them because it was very profitable. J
this information be made generally What’s the best way to-break
available so that other people become this cycle? * ' ;
aw’arc that certain products are dan-. Camgan: Perhaps the best way is 
gerous, such as the DaJkon Shield?, ‘ just what you’re doing right,now..;.' 
Maybe people would have used a dif-!. And dicre ought to be a prcsump- s
fcrcnt kind of birth control method tion that information in court is open V*
if that information had been made ; to anybody.who wants to see it. The," 
public a lot sooner. But because of person who wants to keep it private 
protective orders and because the com- , has the burden of proof to show that ‘ 
pany didn’t publish what it found . there’s some real; substantial reason: 
out about its product in a very timely'̂ 'why it ought to be kept private.■Thac’s 7 ) 
manner, it didn’t become public soon-;' ,- been more or less a gentleman’s agree- w 
cr. So a lot of women got very badly.mcnt between die attorneys handling £*". 
injured and lost babies and so forth.,''1 these matters dut has overlooked tv 

Tlicre’s an economic factor, isn’t re their long-range impact in an effort • 
there? If you don’t accept tliis set- - 1 to get a faster, cheaper resolution of-' 
tlement, you’ve got to go to trial, their own jawsuit. >

Carrigan: Right. It used to be even Is there any.evidence that dan-
worse Until about a year or so ago,, gerous products haw come off.the . 
there was also a condition frequent- ‘ market as a result of disclosure? *</, 
ly attachcd-the plainrifFs attorney Carrigan: Why don’t we have Dal- ' 
w-ould agree not only to turn all die. kon Shields on die market anymore? 1 
materials back, but also not to accept, Why did we get rid of those gas tanks 
any more cases of this type against that were burning up people? You 
this defendant. The powers that be- can enumerate a* many examples as 
have now ruled dut it is unethical to you want to. There are thousands of . 
even ask for that. • them out there. □
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Y o u  b e  t h e  j u d g e  

o f  o u r  c o m m e r c i a l s .  

B e c a u s e  e v e r y o n e  

w i l l  b e  t h e  

j u d g e  o f  y o u r s .

When your television conunercials 
appear on the air, they will be 
judged, you can be certain.

Potential clients will make deci­
sions— in 30 seconds—about your 
professionalism. Your competence.
Your ability to represent them.

Alma Productions is the acknowl­
edged leader in quality filmed tele­
vision commercials for personal 

injury practices. And we’ve just produced 20 new commer­
cials in Hollywood, with a nationally recognized director- 
cinematographer team. They’re priced very compet itively, 
even with videotaped commercials.

We’ve won national awards for our work. We’ve also won 
enthusiastic endorsements from law firms that have seen 
dramatic increases in new clients, as a direct result of 
our program.

But don’t take our word for it. Tike our new demonstra­
tion cassette. And judge for yourself whether anything else 
can even come close.

For a free cassette call: 1-800-999-ALMA
ALMA PRODUCTIONS

1800 Gaylord St. Denver. Colorado 80206

c o u i t ’ s  r e v i e w  o f  a  s o m e w h a t  m o r e  n a r ­

r o w  o p e n  r e c o r d s  p r o *  d ii r a l  r u l e . "

I’ublic access protects lnip,.tnis both 
present and luturr, because justice 
laces its gravest threat when courts 
dispense it secretly. Our system abhors 
star chamber proceedings with good 
reasons. Like a candle, court records 
hidden under a bushel make scant 
contribution to tticir purpose. U
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Conclusion
As J list ice Hrctmnn slated in liis dissent to Fisher v. United Static 

"History and principle, not the mcclinnicni npplicalinn of its wording, 
have been the life of the (Infill) Amendment. " 1411 This Note Inis shown 
linvv the liistoiy and principles embodied in llie firth amendment mge .1 
reexamination of the limitation expressed in Fisher when n court rcrpiires 
defense counsel lo reveal information incriminating to tlie accused the 
history of the tilth amendment reveals tlie delicate balance the Framers 
sought to provide between Ihe slate nnd the accused. Using defense 
counsel as witness against the accused upsets that balance and endangers 
the accusatorial system of justice.

The fifth amendment privilege against self-incrimination should he 
interpreted to icrpiirc the stale to bear the full bmden of proving guilt 
When courts determine new methods of conducting the criminal trial 
process, Ihey must remember that the fifth amendment assures the ac­
cused the

absolute, uu<|ualilU'd rigli' lo compel the State to investigate its own 
case, find its own witnesses, prove its own facts, and convince the jury 
through its own resources. Throughout Ihe process the defendant lias 
a fundamental right lo remain silent, in cITcct challenging the Stale al 
every point to: "Prove ill"14'’

J-
***
•‘s
;

1 1  
0  !

Ms 4JS t l  S )9I, 417 (I'I76) (llrcnnan, J , itisscnlief)
M'l. Williams v. I'loiiila, J99 U.S. 78, 112 < I07r>) (llljsk. I. tiMtcunii'ft in p.’U >n l >!► 
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A r t i c l e .

P ro te c t in g  ih e  C o n f id c n lia li ly  o f  
S c l l lc n ic n l N eg o tia t io n s

by
WAYNI! I). Hit A/ll.*

The wise lawyer lakes care to understand the scope of the protection 
the law afTords to statements made nnd acts done in connection willi 
settlement negotiations. 'I his Article, which focuses on settlement nego­
tiations in federal courts, begins by exploring the scope of Federal Rule 
of Evidence 408.1 I describe how far this rule's promise of confidentiality 
extends nnd the circumstance*- under which it would permit communica­
tions mndc during settlement negotiations to be admitted into evidence al 
trial.

Second, this Article discusses other possible sources of protection 
against admissibility, especially Federal Rule of Evidence 403J and stat-

• United Si#)'-., ivi. aistrate, Northern District of California. 11.A. 1966, Stanford Uni­
versity; M A 1167, I’ll I). 1175 Harvard University; J.D. 1975, University of California. Iloall
11)11 School of Law.

Very useful discussions of the problem of confidentiality of settlement comtmiiiiralitim 
t«n he found in Circcn, A Heretical Virwnf the Mediation rrinlê e. 1 O llto S t. J. on Dist't'lt: 
Risen lit ion I (19X6). Daucr, '’Confidentiality in ADR." a chapter in a forthcoming book by 
the Center for Public Resources entitled Containing l.egal Costs; ADR Strategies for Corpo­
rations, Law Firms, and Government. I am especially indebted In the work by Professor 
Green, which brought lo my attention for the first lime several important eases and concerns.

I. Federal Rule of Evidence 408 provides;
Evidence of (I) furnishing or offering or promising lo furnish, or (J) accepling or 
olTciiug or promising in accept, a valuable consideration in compromising or at- 
templing In compromise a claim which was disputed as to either validity or amount, 
is not admissible to prove liability for or invalidity of the claim or its amount. Evi­
dence of conduct or statements made in compromise negotiations is likewise not ad­
missible. Ib is  rule does not require the exclusion of any evidence otherwise 
discoverable merely because it is presented hi the course of compromise negotiations.
Ib is rule also docs not require exclusion when Ihe evidence is offered for another 
purpose, such as proving bias or prejudice o f a witness, negativing a contention of 
undue delay, or proving an effort lo obstruct a criminal investigation or prosecution
I. Federal Rule of Evidence 40} provides:
Allbough relevant, evidence may be excluded if its probative value Is substantially

|9SSJ
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utcs that several slates linvc recently enacted to encourage use or media­
tion.} This state legislation is significant because it erects a protective 
shield around mediations that appears to be more difficult to penetrate 
than the shields that Federal Rules of Evidence 408 and 403 creel around 
settlement communications. Thus, counsel might want to take into ac­
count before filing n lawsuit or selecting the court in which to flic it the 
extent of the protection that is available for communications whose pur­
pose is to resolve the dispute before trial.4 When it is especially impor­
tant to preserve the confidentiality of such communications, lawyers 
might consider mediation, ns opposed to party-to-parly settlement nego­
tiations or even a judicially hosted settlement conference, because of the 
greater protection that some state laws scent tn offer to mediation 
proceedings.

Third, this Article examines the circumstances under which settle­
ment communications might be subject lo pretrial discovery. It by no 
means follows that material from settlement negotiations is protected 
from discovery just because a rule of evidence would make that material 
inadmissible for certain purposes at trial, in fact, the weight of authority 
suggests that there is no generalized "privilege" for settlement communi­
cations and that they arc discoverable, at least after a showing of substan­
tial need.5 Lawyers who conduct settlement negotiations on behalf of or 
with public entities face an additional peril: there arc a number of re­
ported cases in which the press or parties who were not involved in the 
negotiations have been able to use the Freedom of Information Act/- or a 
state law equivalent to the Act, such ns the California Public Records 
Act, 7 to force disclosure of settlement documents,"

Finally, this Article examines the effectiveness of alternative meth­
ods for enhancing protection of settlement communications, including 
protective or scaling orders and side agreements. Although placing a set­
tlement under seal pursuant to a court order may be uscfid in some cir-

outweighed by Ihe danger of unfair prejudice, confusion of the issues, or nmle.uhng 
(he jury, or by considerations of undue delay, waste of lime, or needless presentation 
of cumulative evidence.
3. Stt Note, Protecting Con/iiltntiality in Mediation. 98 llAltV. L. Rr;v. 441, 452 (|984|. 

infra note 385.
4 It ii possible that federal courts sitting in diversity cases would construe the hi'

doctrine (<rr Trie Railroad Co v. Tompkins. 304 U S. 64 (1938) and its progeny) or I edrts!
Rule of Evidence 501 to require deference lo stale laws that confer privileged status on wtllr 
ment discussions or mediation proceedings

5. See infra notes 156-217 and accompanying lest
6 5 U S.C. 5 552 (1982).
7 Cal. G oV i Cour. §5 6250-6265 (West Supp 1988)
8 See infra notes 2 '4-98 and accompanying lest.
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cumstanccs, counsel cannot be confident that this procedure assures 
protection of the settlement's confidentiality. In an important recent ease 
from the United States Court of Appeals for the Third Circuit, an entity 
that was not a party to the settlement agreement successfully invoked its 
common law right of access to court records to force disclosure or a set­
tlement agreement between purely private parties, even though that 
agreement had been scaled by order of the District Court.’ Likewise, 
counsel must appreciate the limitations of side agreements to protect the 
confidentiality of a settlement. A recent opinion from the United States 
Court of Appeals for the Second Circuit distinguishes between "private" 
judgments entered pursuant to settlement and "public" judgments so en­
tered, 10 holding that in the latter the parlies must disclose any side agree­
ments that would permit satisfaction of the judgment on lesser terms 
than (hose reflected in the public record."

The bottom line of this Article’s analysis will be disheartening to 
some: despite the policy that inspires rule 408, there arc many circum­
stances in which the things that lawyers and clients say nnd do during 
settlement negotiations will not be protected from disclosure or barred 
from use at trial. Thus, the prudent lawyer must think carefully about 
what she communicates in the settlement context and about selecting the 
safest possible environment for these communications. As I suggest in 
subsequent sections, the state of the law in this area may offer an extra 
incentive to parties who ate especially interested in confidentiality to con­
duct their negotiations through a judicially hosted settlement conference 
that is structured around private caucuses." Counsel also should con­
sider using private contractual agreements to strengthen the protection of 
the confidentiality of their settlement communica ions. 13

I. Federal Rule o f Evidence 408: Failure to F u lfill its Promise
o f Confidentiality

A. The Scope of Rule 408 beyond the Common Ijih: Historical
background nnd Policy Rationale
Federal courts had afforded an uneven and limited protection to set­

tlement proposals prior to the adoption of the Federal Rules of Evidence 
in 1975. The principal source of limitation on the scope of the common

9. Hank of Am. v. Hotel Ritlenhnusc Amoc., 800 I:.2d 339 (3d Cir. 1986), eett. </>-mo/, 
107 S. Ct. 921 (1987).

10. Jnnuv Film*, Inc. v. Miller, 801 I-.2J 578, 584-85 (2d Cir. 1986).
11. Id.
12. Set Infra (ext follow ing note 394.
13. Stt Infra note* J9J-408 and nccnmpiinying text.
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law doclrinc applied prior lo 1975 was the policy rationale lhal gave 
birth to it: for most courts, (he reason not lo admit offers of compromise 
lay in the notion that ihey were irrelevant. According to Wigmore, an 
oiler to settle evidenced only a party’s desire lo terminate Ihe litigation; il 
could not support nny reliable inference about Ihe merits of the claim or
the amount of damages. ' 4

While the "irrelevance rationale" could support exclusion of the 
parties' olfcrs or demands, the courts had considerable didlcully using 
this rationale to exclude statements made by the parties or their conduct 
while they were trying to negotiate a settlement. As a result, most courts 
would not exclude from evidence admissions of fact that parties made 
during settlement discussions unless the author explicitly mndc the state­
ment hypothetical, or inennted the prophylactic words "without preju­
dice," or unless the words constituting the admission were "so connected 
with the ofTcr as to be inseparable from it. " 13

In drafting rule 408, the Advisory Committee decided that the com- 
mon-law rationale for exclusion of oilers of compromise was too narrow. 
The Committee (and, eventually, the Supreme Court and Congress) con­
cluded that another rationale, recognized earlier by some courts, 16 was 
"more consistently impressive. " 17 This rationale recognized that il was 
in the public interest, and in the interest of individual litigants, to en­
courage consensual resolution of disputes. Thus, the Committee made 
"compromise nnd settlement of disputes" the principal purpose of Fed­
eral Rule of Evidence 408.'* To promote that purpose, the Committee 
reconstructed the law so as to expand considerably the zone of “freedom 
of communication with respect to compromise. " 10 Most significantly, 
the new rule offcrc I protection not just to offers or demands, but also lo 
"conduct or statements made in compromise negotiations. " 20 Thus, in 
adopting this rule, the Supreme Court and Congress in clfect reversed a

14. Stt 23 C. W rig h t & K. Graham, F ede ra l P ractice AND PROCEDURE § 5302
(1980); Note, supra note 3, at 447.

15. Fr.n. R. Evtu. 408 advisory committee's note .tc  also Itirain Ricker & Sons v. Stu­
dents In i’! Meditation Soc’y, 501 F.2d 550, 553 (1st Cir. 1974) (court ndmittcd notes with 
calculations or amounts owed in breach orcontract dispute); Mcgarry tiros, v. United Stales et 
rtl. Midwestern Elec. Constr., tne., 401 F.2d 479, 46' (8th Cir. 1968) (admission of testimony 
of statement by opponent in settlement negotiations prejudicial error), Nan v. Commissions 
of Internal Revenue, 26) F.2d 362, 364-65 (6lh Cir. 1958) ("admission of fact will not be 
summarily esdudcd simply because it was made in connection with an effort to compromise")

16. Stt. t.g . Edward Valves, Inc. v. Cameron Iron Works. Inc., 286 F.2d 933. 9)8-19
(5th Cir. 1961).

17. Fed. R. Evil). 408 advisory committee's note.
18. Id.
19. Id.
20. Fro. R. Evil). 408.
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long line of federal eases that refused to protect umptnlificd (e.g., not in 
hypothetical form) statements of fact or admissions that were made dur­
ing the course of settlement talks.21

The importance of the principal rationale for rule 408 cannot be 
overemphasized. As articulated by the District Court in Minnesota 
shortly after the rule was adopted, "[t]lic purpose for the privilege sur­
rounding offers of compromise is to encourage ftcc and frank discussion 
with a view toward settling (lie dispute. " 22 Counsel should use this ra­
tionale to enhance the protections the law affords their and their clients' 
words nnd deeds in settlement negotiations. Counsel should preface let­
ters and direct or telephonic oral communications that arc designed to 
contribute to prospects for settlement with an express statement tlinl 
their purpose is lo explore possible bases for settlement or to promote 
settlement negotiations. Lawyers who find themselves trying to dissuade 
n court from admitting evidence involving settlement negotiations should 
argue vigorously that a ruling in favor of admission would pose a grave 
threat to the policy objective tlint is at the heart of the rule. That policy 
objective is vital to the survival of our court system, for if a large percent­
age of our eases did not settle, the backlog in our courts would become 
totally intolerable.

The language of rule 408 unfortunately leaves a great deal of uncer­
tainty about the scope of the rule. Trial judges must make judgments on 
a relatively unguidcd basis in many gray areas. It is in these areas that 
resort to the primary purpose of the rule is most important.

Counsel can argue persuasively that this is a rule that the courts 
could easily eviscerate. By resolving close eases in favor of admitting the 
evidence, courts woidd strike fear into the hearts of negotiating lawyers 
and clients and could compel them to play their settlement cards closer 
to their chest. Negotiations would thus become more of an irrational 
poker game and deprive parties of access to the reasoning that supports 
one another's positions. To avoid this result, counsel should argue that 
judges should construe the rule broadly. Broad construction of the rule 
would enhance the rationality of the negotiation process and improve the 
likelihood that litigants will understand the basis for the proposals that 
arc put on the table; litigants would thus feel good about the terms they 
finally accept. Rationality promotes settlement and respect for the sys­
tem, and openness of communication is essential to rationality. Every 
blow (lie courts strike against openness is a blow against the health of (he

21. S tt supra note 15 and accompanying leal.
22. Uniled Stale* v. Rcterve Mining Co., 412 F. Supp. 705, 712 (D. Minn. 1976)
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system mid ii(;ainsl the fundamental values on which il is based. These 
kinds of arguments should lie effective because rationality is al the center 
of the judiciary's self-image.

Ilccausc the drafters of rule <108 departed so substantially from the 
principal thrust of the common-lnw tradition, lawyers cannot safely as­
sume (bat cases decided before 1975 offer reliable guidance about the 
scope of the protection the rule affords.*' An attorney will be on firmer 
ground if lie looks to ways in which stale courts have interpreted provi­
sions from stale law that served as models for the cm rent federal rule 
California provided one such model when it adopted a rule extending 
protection to statements made during compromise negotiations.14 I lir 
notes of the United Stales Senate’s Committee on the Judiciary suggest 
that provisions adopted in Nevada, New Mexico, and Wisconsin also 
served ns models for the federal rule.* 5

II. T w o Key I 'rc m p iis itc s  lo Invoking (lie Kale

Two important prerequisites to successful invocation of rule 408 
emerge clearly from its terms: the rule only offers protection if there is a 
disputed claim, and it only applies to communications made or conduct 
that occurs "in compromise negotiations." In other words, unless there 
arc both a real dispute and negotiations to resolve it, the rule provides no 
help. Thus, if a client first acknowledges both the existence nnd sire of a 
debt, then the attorney tries to negotiate compromise terms of payment, 
the conduct and statements receive no protection.The Advisory Com­
mittee’s notes articulate this limitation: "The policy considerations 
which underlie the rule do not conic into play when the effort is to induce
a creditor to settle an admittedly due amount for a lesser sum I lence.
(he rule requires that the claim be disputed ns to either validity or j 
amount. ’ ’ 27

Of course, rule 408 could afford protection if a client acknowledged 
the existence of an obligation but did not concede its size.** Il also is 
important to emphasize that the rule’s reference to claims for an 
"amount" docs not imply that its protections arc available only in casri ; 
in which a party seeks monetary relief. The rule clearly applies regard­
less of the character of the relief sought (legal or equitable) or the kindi

23. See C. W righ t A K . Graham, supra nole M, a t 175-76.
24. Id. at 165-66. 172; set Cal. Evm. CODE §§ 1152, 1154 (West Supp. I9M)
25. S. Rr.r. No. 1277. 93d Cong., 2d Sess., reprinted in FEDERAL C ivil Joint im T»i* 

criiuRF. and Rums 283-84 (Wen 1987).
26. C. W rig h t A K. Graham, supra note 14. al 213-14.
27. Fr.D. R. Evil). 408 advisory committee's note (citation omitted).
28. C. W rig h t A K. Graham, supra note 14, at 215, 249-50.



of terms iiĉ 'olinlcil. As discussed below, however, a proposal lo settle 
lhal consisted of inviting the opposilion fo join in an illegal act or con 
spirncy would not be protected.14

Counsel must beware of the possibility or narrow judicial views of 
when a claim is "disputed" for purposes of the rule. For example, in llirom Ricker Sons v. Students International Meditation Society, 
which was decided before rule 408 became effective but which acknowl­
edged that one purpose of the common-luw ride was to encourage settle­
ment negotiations, the First Circuit upheld a decision to admit evidence 
of an oiler that was intended to conclude a frayed relationship and pre­
clude a follow-up lawsuit. Ihe plaint ill' had become "increasingly dissat­
isfied with the si/c of the periodic payments" that the defendant had been 
making, payments whose si/c was supposed to be a function of the 
number of the defendant's guests who used the plaintiff's facility. At 
trial, the plainlilf testified that, on the day the last payment was due, the 
defendant handed the plainlilf a sheet of paper (hat contained calcula­
tions and a bottom line ligurc and said "This is what we owe you. If you 
agree and sign a release absolving us from any and all damage and all 
future bills we will pay you.",,

Doth the trial court and the nppcllatc court held that this statement 
was not entitled to protection as an oiler of compromise. Recognizing 
that the "rule excluding offers of settlement is designed to encourage set­
tlement negotiations after a controversy has actually arisen,"'1 the appel­
late court reasoned that the defendant's statement did not qualify for 
protection because the plainlilf could not be sure there was "an actual 
controversy" until the defendant tendered its final payment." Ihe ap­
pellate court found that the making of the subject statement marked the 
beginning of the "actual controversy" for purposes of rule 408." Read­
ers should appreciate what this reasoning means: courts may deny pro­
tection even though (I) before the subject statement was made both sides 
knew that plaintiff was dissatisfied with defendant's performance and 
that litigation was a clear possibility, nnd (2 ) the obvious purpose of the 
statement was to make an offer, which, if accepted, would settle accounts 
ind preclude any subsequent lawsuit.

Counsel also must beware of courts making a distinction between

29. Id.
30. 501 F.2d 550, 553 (l»t Cir. 1974).
31. Id
32. /</. (cmphatit added).
33. Id
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inert’ business communicalions, which arc not entitled to protection, and 
"offers or compromise," which arc.M The key lo drawing this line lies in 
how the courts define "dispute" or "controversy" for purposes of rule 
40H If the dynamic between the parties does not (giulify as a "dispute" 
within thr meaning of Ihe rule, then by definition communications can­
not constitute offers of compromise.Rig O Tire Dealers, Inc. v. Goodyear lire if Rubber Co. 1'1 first sug­
gested the distinction between business communications and oilers of • 
compromise. J’rior lo the filing of the action, plaintiff and defendant had 
exchanged correspondence to determine which company lu.d the right In 
use the phrase "Dig Foot" to identify its tires. In this correspondence, 
Ihe plaintiff claimed that it had exclusive trademark rights in this phrase. 
In response the defendant indicated, among other things, that if the 
plaintiff sued "the ease would be in litigation long enough that Goodyear 
might obtain nil Ihe benefits il desired from the term 'Higfoot.'"” Thus, 
at the time the subject communications took place, clearly (I) the par lies 
had u real and economically significant disagreement about who had the 
right to use the phrase "Hig Foot," (2) the purpose of the subject com­
munications was to attempt to resolve this disagreement, and (3) litiga­
tion was a real possibility.

Despite these facts, the Tenth Circuit upheld the trial court's con­
clusion that the communications from the defendant in this context did 
not qualify for protection under rule 408 and should be admitted into 
evidence.1* Although the judges may have been motivated by a desire to 
punish the defendant for its "strong-arm" negotiating tactics, ’ 1 the "law" 
that emerges from this appellate court opinion remains with us nnd can 
be troublesome for lawyers who make good faith efforts to negotiate set­
tlements before lawsuits arc filed. The Tenth Circuit seemed to suggest 
that the correspondence remained mere "business communications" be­
cause at the time the letters were sent the “discussions had not crystal­
lized to the point of threatened litigation, a clear cutoff point."41' The 
court apparently felt that it was not until the parties had cxchnngcd posi­
tions through their letters that they could know that the plaintiff's claim 
was in fact "disputed" within the meaning of rule 408.

The difficulty with (his reasoning lies in the implication that rule

35. See. e.g., Olin Corp. v. Insurance Co. of N. Am., 60} I-'. Snpp. -145.449-50 (S t).N V 
1085).

36. 561 F.2d 1)65 (10th Cir. 1977).
37. Id  al 1368.
38. Id  al 1373.
39. C. W m o ir r  & K. Uhaiiam. iwpru note 14, nl 214.
40 Hig 0  Tire Dealers. 561 F.2d al 1373.
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4()8'x protections are available only after negotiations have degenerated 
to the point at which one parly threatens litigation, lu a slightly more 
recent Seventh Circuit ease, United Slates v. Hooper, the court obliquely 
suggests (but does not unequivocally announce) the even more troubling 
idea that the protections of rule 408 might be available only when a law­
suit is already on file.41 If adopted by other courts, the overly technical 
and demanding views suggested by the Rig O and Hooper courts would 
defeat one of the principal purposes of the rule: to encourage parlies to 
settle their disagreements outside (he court system.

Some courts have adopted more generous interpretations that arc 
less threatening lo rule 4()8's purposes. For example, in Olin Corp. v. Insurance Co. of North America,41 the District Court concluded that 
there was a disputed claim within the meaning of rule 40R because the 
plaintiff reasonably "contemplated that litigation might be necessary," 
and another party "conceded that litigation was possible." Ihe court 
reached this conclusion even though no suit had been filed nnd the par­
ties might not linvc known they were fully at loggerheads.4’

There is another context in which courts may find rule 408 inappli­
cable because no "dispute" existed prior to the time the subject commu­
nication occurred. Cassino v. Reicliliold Chemicals, Inc.,** concerned the 
admissibility of a document entitled "Settlement Agreement and General 
Release" that defendant had asked plaintiff to sign during a meeting in 
which defendant informed plaintiff that lie was being terminated. "The 
document, which Cassino refused to sign, offered $18,000 in exchange for 
Cassino's release of all claims against [defendant] 'including, but not lim­
ited to, rights under federal, state or local laws prohibiting age or other 
forms of discrimination.... ' '̂*, It is important to note that Ihe Cassino 
result may reflect, sub silcntio, the court’s belief that the interests pro­
tected by federal statutes that prohibit age discrimination simply out­
weigh the interests that might have been advanced by permitting the 
defendant in this ease to use rule 408 to bar admission of a document the 
court believed was probative of defendant's motive in terminating an 
older employee.

In concluding that this document was admissible, however, the 
Ninth Circuit Court of Appeals distinguished between an offer that is

41. See Uniled Sialw v. Hooper, 596 F.2d 219, 225 (7ih Cir. 1979).
42. 60) F. Supp. 445, 450 (S.D.N.Y. 1985).
43. See Oangl v. Gangl, 281 N.W.2d 574 (N.tJ. 1979) (comtruing llte parallel Male conn

lute, N.D.R. Ev. 408).
(44. 817 F.2d I3J8 (9lli Cir. 1987).

45. Id. a l 1)42.
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extended to tty to settle a dispute that arises "after the termination," ami 
an oiler that is presented al thr time the decision to terminate is commu­
nicated to (lie employee.46 Characterizing oilers made at the time of ter­
mination ns proposed "termination agreements," the court observed lhal 
such proposals "arc generally made a part of the record in the ease and 
arc considered relevant to the circumstances surrounding the alleged dis­
criminatory discharge itself. The termination agreements, therefore, arc 
probative on the issue of discrimination."4' The "record" alluded to by 
Ihe court presumably is the record developed during administrative pro­
ceedings on the underlying claim. Administrative bodies’ routine consid­
eration of these kinds of documents supports the court's conclusion that 
the documents arc probative on the core liability issue; but that fact has 
no bearing on the scope of a rule of evidence that is inapplicable in the
administrative context.

To support its holding that rule 408 barred admission of the pro­
posed settlement and release agreement, the Cassino court relied on only 
one proposition: “the protections of Rule 408 were designed to en­
courage the compromise and settlement of existing disputes."** Ihe 
Court emphasized not the language or policies of the rule, but the proba­
tive weight (on the liability issue) or the content and timing of the settle­
ment olfcr:

Where, as here, the employer tries to  condition severance pay upon the 
release or potential claims, the policy behind Rule 408 docs not come 
in to  play. Rule 408 should not he used to bar relevant evidence con­
cerning the circumstances o f the termination itself simply because one 
party calls its communication w ith  the other parly a "settlement 
o lfcr.” 4'’
Perhaps significantly, the court promptly added that "(sjticll com­

munications may also tend to be coercive rather than conciliatory.’"'’ 
The court proceeded to admonish that " ’courts should not allow em­
ployers to compromise the underlying policies of the ADEA51 [Age Dis­
crimination in Employment Act] by taking advantage of a superior 
bargaining position or by overreaching.’ ’’5, This language suggests that Cassino may be another ease in which the judiciary’s hostility to "strong- 
arm" bargaining helps to explain the court’s analysis of rule 408. In the 
end, however, one senses that the principal reason that the Cassino court

46. lu'.
47. Id.
48. Id. ol 1343 (emplmsis added) (citations omitted).
49. Id.
50. Id
51. 29 U.S.C. § 621 (1982).
$2. 817 F.2d at 1343 (citations omitted)
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insisted on construing rule 408 narrowly was the court’s understandable 
belief that the policies that inspire rule 408 simply arc not as important 
as those that inspire the ADEA.

What lessons should counsel learn from these eases? First, the poli­
cies that inform rule 408 often will be in competition with other social 
policies, and that competition may cause some courts to interpret the 
rule narrowly. A second lesson, implicit in Dig O nnd Cassino, is that 
many courts do not like "strong-arm" negotiation strategics.51 Judges 
arc especially likely to resent litigants or lawyers who try to use the cost 
and delay of litigation to gain an advantage to which they know they are 
not entitled. The most significant lesson from dig O is that some courts 
might punish your client if they believe that its bargaining position is not 
based on its perception of the merits of the ease, but reflects a self-con­
scious attempt to use the fact that it will cost your opponent a great deal 
of money or take him n great deal of time to get relief through the court 
system or both.

The technical lesson from Dig O. Hiram Kicker Sons.** and Cas­sino is this: To maximize the odds that communications will be pro­
tected by rule 408, an attorney should either (1) file suit before beginning 
negotiations (a move may not be conducive to constructive discussions) 
or (2) announce, as a preface to communications, that he is invoking the 
protections of rule 408, that communications already completed between 
the parties establish that they have a dispute, that his client fears Ihe 
dispute could lead to litigation, and that the purpose of his communica­
tion is lo present an ofTcr of compromise and to contribute to negotia­
tions looking toward a settlement agreement. The problem with this 
advice is that by following either route an attorney risks damaging the 
prospects for creating the kind of feelings between the parties that arc 
most conducive to reaching agreement. It is unfortunate that tough 
eases (and overreaching litigants) have forced courts to cunstiuc ru* 408 
in ways that tend to defeat its purposes.

There is authority, however, for the view that statements need not 
rise to the level of formal "ofTers" in order to qualify for protection. 
Communications whose primary purpose is to explore whether an oppo­
nent is interested in discussing settlement should be protected, ns should 
communications that solicit an offer or a demand from an opponent. ' 5 
Moreover, as long as it is viewed either as part of an effort to negotiate 
settlement or as an offer of compromise, a proposal to refer a dispute lo

53. SVrC. WmciMi A K. U rm iam , iu/>ro note 14. al 214.
54 See cnscs cilctl m/rn notes 155-217
55 See C Wmntii A K Graham. n//w  noli- 14. nl 178



arbitration or to sonic other alternative dispute resolution procedure also 
should conic within the nmbit or the rule.57’

II. The Principal Limitations on the Scope of Hide 408

Unfortunately for lawyers and clients who want "free and frank dis­
cussion" 57 to maximize the odds of achieving settlement, limits on the 
scope of rule 408 result in many circunistnnccs in which courts may ad­
mit into evidence even communications that clearly were part of good 
faith negotiations, the sole purpose of which was to settle claims that 
already have been filed in court.

The primary reason counsel cannot safely assume that their commu­
nication will be protected by rule 408, however, is not the possibility that 
courts might construe narrowly Ihe threshold requirements that there he 
a "claim" and that it be "disputed." The more consequential limit on the 
rule's scope is (lie proviso that it applies only when the purpose of admit­
ting evidence from the negotiations is "to prove liability for or invalidity 
of the daim or its amount."5* Thus, by its own terms, rule 408 docs not 
preclude admission of odcrs of compromise, or statements made in nego­
tiations, when admitting the evidence would serve any purpose other 
than directly proving or disproving liability for or the amount of the 
claim. Because there arc so many other purposes for which such evi­
dence might be admitted, because it is impossible to forecast the likeli­
hood that any such purpose will surface at trial, and because the outcome 
of any given judge's balancing analysis under rule 403 is not predictable, 
the wise lawyer has no choice but to be circumspect when negotiating 
directly with the opposition.

This sobering position means that counsel either must accept only 
half-rational negotiations (the "blind man’s bluff" approach, in which 
neither side has meaningful access to the reasoning that supports the 
other side's view of the ease) or must look to some device other than rule 
408 to protect the confidentiality of what they say during negotiations. I 
describe some of the alternative sources of protection after briefly dis­
cussing some of the purposes for which evidence from settlements might 
be offered other than to "prove liability for or invalidity of the claim or 
its amount. " 5'7

There arc many purposes for which settlement negotiation evidence 
might be offered that would not be within the scope of rule 408. The
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56 Id. al 202-O.V
57 United Slate* v. Ke*tivc Mining Co , 412 l;. Stipp 705. 712 (I). Minn 1976)
5X I I I* R. Evil*. 40*.
59. Id.

-{I most significant of these arc (I) to impeach a witness; (2) to negative ii
Jl; contention of undue delay; (3) to prove wrongful nets during ncgolia-
fl' lions; (4) to prove the existence of or to block enforcement of nn alleged
-I' settlement contrnct; and (5) to show the state of mind of a parly. The
'I ; principal impression created by most of the eases discussed in this section
[j is (hat (he scope of rule 408 is indeed limited nnd that many courts ap-
I  pear to he quite comfortable permitting parties to brush past the thin veil
[j of confidentiality lhal surrounds settlement negotiations. Before turning
3 to these eases, however, I point out that there is nuthority for the view
I that the policies that inspire rule 408 arc so important that courts should
I interpret the scope of its protection liberally and should resolve doubts
1  about its scope by refusing to admit evidence from settlement
?j negotiations.
<j One recent ease exemplifies this liberal spirit. In Stacey v. Bangor y. Punla Corp.,'*1 Judge Carter refused to rule in advance of trial that cvi- 
I deuce of a settlement between the plaintiff and a third-party defendant 
1  should be admitted, even though the defendant's proffer showed that the 
1  purpose of the evidence would be to establish the bias of the third party 
|  defendant nnd not to prove the "invalidity of the claim or its amount." 
A In announcing that he would not rule on this motion until (he unfolding 
5 of the trial itself better exposed "exactly the context in which Defendants 
1 will seek to offer (the] evidence," Judge Carter quoted with approval the 
I following passage from a treatise by Professors Louiscll nnd Mueller:
j  There arc, lo  be sure, purposes for which the proof (o f settlement] is
j competent, bu t these arc relatively narrow. I t  is well recognized, and
] rightly so, that the risks o f prejudice and confusion entailed in rccciv-

1  ing settlement evidence arc such that often Rule 4U3 nnd the undcrly-
1 ing policy o f  Rule 408 (to encourage settlement] require exclusion even
j  when a permissible purpose can be discerned.

N Judge Carter went on to point out that it is often difficult to keep
J  separate the purposes for which evidence is offered, and that if issues of 
A impeachment "arc inextricably bound up with issues of causation and 
^ liability," as they sometimes arc, offers of evidence made ostensibly to 
3  impeach might still run "afoul of Rule 408."M
;] These passages from Stacey v. Bangor Puma Corp. suggest a point
a  that we must keep clearly in mind while journeying through the forest of
H eases that conclude that rule 408 offers no protection because the purpose 
gj for which the settlement material is proferrcd is not to “prove liability for

41 60, 620 E. Su|>p 6)6. 6)7 (I) Me. 19X5)
i l  61 Id  (tiling 2 D. t ouiM i i  Si C. M u iu m . Ff.nmxi. EvinrNcr (170, at 272 

(I97X)).
A  62 Id. (tiling Mclnnit v. A M F . Inc. 765 1- 2d 240. 250-51 <M Cir. I<*X5))
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or invalidity of the claim or its amount." Courts cannot assume llint 
evidence from settlement negotiations is admissible simply because it is 
offered for a real purpose other than one of the purposes prohibited by 
rule 408/'* In this situation courts also must conduct a balancing analy­
sis under rule 403. Hcforc deciding to admit settlement evidence, judges 
must be satisfied that its probative value is not clearly outweighed by any 
prejudice, confusion, or delay that introducing it might cause.

Counsel also should understand that trial judges have discretion in 
fixing the scope and content of cross-examination and that rule 408 docs 
not destroy that discretion even when evidence of settlement is offered 
for some purpose other Ilian (hat to prove liability. The Fifth Circuit's 
opinion in Reiclienbach v. SmithM illustrates this point well. Without 
adverting to rule 403 at all, the Rcichenbach court upheld the district 
judge's decision to exclude evidence of plaintiff's settlement with a co- 
defendant even though the proffered purpose was to challenge the credi­
bility of plaintiffs testimony, in upholding the trial judge's ruling the 
appellate court emphasized the importance of encouraging settlements 
and the role confidentiality can play in the settlement dynamic. The 
Fifth Circuit panel proceeded to declare that when ruling on an objection 
to the admission of evidence of settlement rule 408 permits the trial judge 
to:

balance the policy of encouraging settlements with Ihe need for evalu­
ating the credibility of the witnesses. ... The importance of informing 
the jurors fully so that they can carefully judge the credibility of each 
witness in making their fact determination may in some situations out­
weigh the desire to encourage settlements. Hut this choice must be 
made in the first instance by the trial j c.65 

The appellate court went on to affirm tne trial judge's conclusion that 
because there were other, obvious reasons for scrutinizing closely the 
plaintiffs testimony, admitting the evidence of the settlement would not 
add significantly to the jury’s ability to assess her credibility. Dccnusc il 
was reasonable to conclude that admitting the evidence of the settlement 
would not contribute materially to the jury’s ability to assess credibility, 
the trial judge committed no harmful error by deciding that the balance 
tipped in favor of encouraging settlement.**

Inexplicably, however, the Rcichenbach panel added a concluding 
paragraph that seems inconsistent with the body of its opinion and that 
appears to take away much of the discretion the court had just acknowl-

63. Sir infra note' IJ0-J4 ami accompanying lent.
64. 528 V lit 1074 (5lh O f 1*776).
65. IJ  al I07J (emphaut ail.lcd).
66 h i
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edged. The court emphasized that its "affirmance is not to be considered 
an npprovnl for the future of the trial court’s npproach. T be existence of 
a settlement agreement goes directly to the issue of credibility nnd usu­
ally the better npproach is that codified in rule 408."*' While this last 
paragraph obviously compromises the utility of this opinion for lawyers 
resisting the admission of settlements, the reasoning in the body of the 
opinion is sound and consistent with the body ol doctrine developed sep­
arately under rule 403.

A. Impeachment

The first purpose outside rule 40K\s scope for which settlement ma­
terial might he offered is impeachment. The word "impeachment" is 
used to embrace n great many purposes for which evidence might be in­
troduced at trial. These purposes include showing witness bias or preju­
dice; demonstrating that a prior claim of the opponent is inconsistent 
with bis present claim or that the present claim was omitted from a prior 
action in which it logically should have appeared; or providing evidence 
that a parly made a prior statement that is inconsistent with a statement 
mndc at trial. When thinking about the scope of rule 408, lawyers must 
appreciate that whether it will serve as an obstacle to admissibility may 
depend in part on which kind of impeachment is being attempted.
( ! )  Itias or Vrcjudice o f  a I Witness

Despite the fact that the ultimate purpose for introducing impeach­
ing evidence is to help the proffering party win the case on the merits (or 
at least lo nlfcct the size of the damage award), and thus, in the language 
of the rule, "to prove liability for or invalidity of the claim or its 
amount," many courts would bold that ride 408 docs not bar admission 
of statements made during negotiations if the immediate purpose is to 
impeach by proving "bias or prejudice of a witness."6* By its express 
terms, (be rule "docs not require exclusion when the evidence is offered 
for. . . proving bias or prejudice of a witness. " 69

A classic example of the application of this express limitation on the 
scope of the rule arises when one of several defendants settles with the 
plaintiff, then appears at trial to testify on the plaintiff's behalf. In this 
setting, some courts interpret rule 408 as permitting the non-settling dc-

67. hi. at 1076.
68. Dul ff. Stacey v, Danger I’unta Corp. 620 F.Supp. 636, 637 (t), Me. 1985) (prema­

ture lo determine ndmiuihility of evidence of ptaintifl"* settlement with third party defendant 
prior to olfer of evidence of K it lenient).

69. Fit). R. EVIO. 408.
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fciulanls lo introduce tin* terms of I lie settlement ngrccinrnl in nil effort 
lo show lli.it (lie testifying former defendant is binned in fnvor of thepitiniiir.

I lie opinion by die Coml of Appeals for (lie I liinl Circuit in John McShain. Inc. r. Ceuna Aircraft Co. w ilhislrnlcs this point. In thin cane, 
(lie plninlifl bnd nettled n purjiortcd S23,(XX) properly dninage claim with 
one of llie nunied dcfcndnnln for connidcrnlion llint bnd two elements 
(I) die defendant ngrrrd lo pay llie plainlifT ten dollnrn nnd (2) the de­
fendant permitted die plainlifT lo line one of die defendant's employees ns 
nil expert witness nl Irml. When llie employee Imlificd nl Irinl, die dis­
trict judge permitted llie remaining defendant lo introduce evidence 
nlwwl the terms or die earlier settlement agreement, on the theory that 
these terms could support on inference dial the employer expert witness 
svan biased in favor of die plnintiff. ’ 1 On appeal, the court concluded that 
this ruling neither olfendcd rule 408 nor constituted no abuse of the trial 
court's discretion under rule 403.**

In reaching ibis conclusion, die Third Circuit panel characterized 
quite narrowly the "core of the public policy that the rule against admis­
sion of compromises was designed to vindicate."” That policy, accord­
ing to the court, "encourages negotiation by preventing the parlies to the 
compromise from (King lied elsewhere to the concession they made inter 
inc."” Unfortunately, this narrow view ignores the Advisory Commit­
tee** nnd Congress’ use of rule 408 to expand the common-law protection 
so that not just offers and demands would lie covered, but also (ns the 
language of the rule itself stales) "conduct or statements made in com­
promise negotiations.” Moreover, since the purpose of the extended cos- 
cragc was lo encourage "freedom of communication with respect to 
compromise,"” it is clear that the drafters of the rule intended to do 
much more than reduce fear of Ihe one dnnger that the McShain opinion 
acknowledged, namely the fear of "being lied else where to the concession 
.. . made inter teie."H

70 M l P2d 6)2 (M Cir. 1977}
71. Id  *t 6)1
72. Id
7). Id  »I 6)5 «  5.
74 Id
75 I 'm  R rv m  401 t.ltivKjr commuter « iw*c
76 Jhn McSkan«. /*■ 56) P  2d al 6)5 n 5. rer O w l Inc « l ast. 724 I 2d

12)0, 12)5 (7lh Cir 191)). Tor turiher doeutunn ol JOr.SWi. K( C SVait.ni A K C a t
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r r t n r i  in Ihe sound drterctmo rd Ihe l iu l (evil). L  I V enn Cimtir Cn * A Ounce In M . 
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ft Professors Wright nnd (irnhnm have (Tainted out nnolher problem
•j that the McShain court ignored: when judges permit introduction of cvi-
|  deuce that the plaintiff settled a closely rclnled claim ngninsl a former co-
$! ifefendnnt on terms that nre generous to the former defeiidnnl, the jury
| might infer that the plaintiff really does not believe in his claim against
s' the remaining defendant.” It is precisely this risk that rule 408 was
| designed to avoid. I he principal fear lli.it inspires exclusion of evidence
i of offers of compromise is that juries will interpret these ofTrrs ns
t acknowledgements lhal a claim or defense is weak or meritless. (iiven
{ this risk, lawyers should argue that even if a literal reading of rule 408
| would not block admission of evidence nbout offers or demands, the hat*
I am mg analysis (weighing probative value against the likelihood of unfair
I prejudice) required under rule 403 would conqiel exclusion.
| Counsel looking for support for this line of argument can cite Ken-
[ non v. Sllpilreamer. Inc.,1* n recent opinion from the Fifth Circuit. In
t this ease a divided appellate court held that n Irinl judge violated rule 408
| and committed reversible error when, in explaining to the jury the sud-
I den absence of three defendants, he disclosed not just the fact that plain-
j{ 'iff had settled with them, but also lhal the amount of Ihe settlement was
y a nominal ten dollars each.” The Kennon majority acknowledged that
| the purjKi.se of disclosing the fact of the settlement was lo avoid jury
| confusion, but insisted that in the circumstances presented there was "no
b proper purjKise" for disclosing the amount.Thus by disclosing the
I amount of the settlement the Irinl court had violated rule 408.
I Having reached that conclusion, Ihe appellate court was required to
f proceed to the next question: Uid the violation of the rule require rcver-
| sal? To answer this question, the Fifth Circuit jranel had to assess Ihe
$ likelihood and probable magnitude of unfair prejudice to the remaining
] defendant. The centerpiece of the court's justification for reversing and
j remanding was its conclusion that when the trial judge disclosed the

terms of Ihe settlement, he created a great risk of extreme prejudice to 
i the remaining defendant.” Ihe court's words have significant implica-
1 lions for many issues concerning the scope of rule 408:
I F irst, the fact lhal 'h e  settlem ent was for a nom inal am ount suggests
> d ia l th e  plaintiffs thought lh a l th e  settling defendants were not liable

4M t

-< n( iu n l h.1 in tm u ie  should he •dmilltd nhete Ihe jjicement bens upon the 
t a t  and eieddulil) d  atlnrtM s employed by a parly to an *|teemmt)
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for llie p la in tiff 's  injuries nnd therefore points llie finger nl Slip- 
M | i tc onc (n p o n tib le . /u i l  as we lielil in  Mellann v. Fire• 

j .  *i and Rubber Co., llm t inform ing Ilir jury  of a large settlem ent 
by a i<> defendant might lend the ju ty  lu  believe that only llie co -de­
fendan t, nnd nul the uuiixeltlm g defendant, was negligent, the d isc lo ­
su re  o f  th e  "n o m in a l"  ten do llar settlem ent in this case suggests to  the 
ju ry  llmt Slipslienm er alone wns liable F u rtherm ore , the willingness 
o f  the  plaintiff lo  settle for a p ittance  w ith the o ther defendants could 
be Inkcn by Ihe ju ry  ns a reflection of the strength  o f Ihe plaintiffs' case 
against S lipslienm er." '
Hascd oil these nnd other considerations, I lie majority held that "no 

parly, or the court, should disclose lo the jury the amount of a settlement 
with other defendants in the absence of compelling circumstances de­
manding disclosure , . . Ihe fact that the court's logic about the 
scope o f itile 408 is not nir-light'4 should not obscure this opinion's im­
portance: il delineates the kind of substantial prejudice that can result 
from admitting terms of settlement into evidence and makes it clear llmt 
courts have a responsibility to weigh this prejudice when deciding 
whether to admit such evidence, rcgaidlcss of the technical purpose for 
which il is proffered. In the end, the Ken non opinion may prove more 
useful to courts conducting analyses under rule 40.1 than under itile 408. 
In cither event, it casts a long shadow of doubt over the continuing vital­
ity o f opinions like John McShain. Inc. »•. Ceuna Aircraft Co.M

( 2 1  P r i o r  I  n e o n  l i s t e n  I  o r  O m i t t e d  " C l a i m s "

Another form o f impeachment that might not Ire prevented by rtdc 
408 involves evidence that before trial the opposing party made a claim 
that is inconsistent with a claim lie is pressing at trial. As Professors 
Wright and Graham point out, rule 408, by it own terms, applies to offers 
of compromise nnd to statements made ''in compromise negotiations," 
but not to claims.*6 Thus there is some risk that a court would view a 
parly's initial demand not as an olTcr o f compromise o f a disputed claim 
but ns a description by tlml party of what his claim embraces. For exam­
ple, in Reich v. Reich,*1 the court decided that the evidence of how much 
a party was willing to pay for her interest in property was not an offer of 
compromise but a reflection of what she believed to Ire the value of Ihe 
property. Courts also might permit ail opponent to introduce evidence of

S I. Id . a t 1010 (citation and  footnote om itted)
I)  Id at 1071
14. I.i al 107} 76 (tlioinheny, ) . dissenting I
*5 J61 l : 74 6JI (W Cir 1977).
•6 C  W a r i . t i r  A K ( i lA lto i.  tv/va nntr 14. ) *111 al 766
17 2 »  Kan ))9. >44. 6*0 I* 2d M>. 549 (ISM)
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an initial demand to show that il did not include some claim that the 
plaintiff Inter pressed nl trial. In Fietdson Associates v. Whited iff I.a bora- lories Inc.,** a Cnlift ’in appellate court construed a state law counter­
part lo rule 408 lo permit a defendant lo prove the scope of a contract by 
introducing evidence that the plaintilf had not made a claim for lost 
profits.""

I lie view that rule 408 simply does not apply to statements of claims 
can be interpreted nr a variation on the theme described above, which 
provides that the parties may seek the protection or this provision only 
after they know that there is a "dispute." If taken too literally, this re­
quirement would mean that rule 408 could apply only after an initial 
offer or demand has been rejected I his obviously makes no sense, in 
part because such nil interpretation would not encourage settlements and 
would frustrate the purposes of the rule, and in part because it is not 
consistent with the "real world." Opening offers or demands arc often in 
fact "compromise" proposals, made in an environment in which every­
one knows the parties do not sec cyc-to-cyc about how a particular mat­
ter should be resolved.

Tht diualion is different, o f course, when a debtor expressly admits 
that he owes a sj>ccificd sum, but offers to pay a smaller figure in the hope 
that the creditor will accept it rather than go through the hassle and 
expense of litigation to collect. Ihe Advisory Committee's notes to rule 
408 make it clear that the "policy considerations which underlie the rule 
do not come into play when the effort is to induce a creditor to settle on 
admittedly due amount for a lesser sum."*0 Good lawyers will argue, 
however, that except when a parly expressly concedes the amount of its 
obligation, courts should not construe ru'e 408 cither to discourage par­
ties from being the first lo put an olfcr or demand on the table or to force 
the careful lawyer to inflate his client's opening demand lo cover every 
conceivable claim, thus eliminating the possibility of a later argument 
that because something was omitted his client does not really believe in 
the validity o f it.*'

The moral o f these stories is relatively straightforward. The careful 
lawyer should preface an opening demand or ofTer by expressly staling 
that there is a dispute between 'he parlies nnd that Ihe proposal being 
advanced reflects neither a complete statement o f the client's claims nor n 
full valuation o f them. Rather, the lawyer should make clear that the

I I  27 6  C * l A p p  2 d  110. 11). *1 O l  R p tr  » 7 .  »4  (1969)
*9. Id »t 772-73. I t  C*t Rptr. •» J»-M  imtetpeeting C a i . Em o Com  | |  1132. IIM> 
90 T ru  R. Evil) 401 fclxrtoT) comnmtre's note (cmpluut *dded)
91. S re  C  W r i« iiit  A  K . O ra iia m . n o te  14. ■ ! 197-91
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proposal is an ofTcr of compromise made in lire hope that il will produce 
a settlement nnd thus enable both sides to nvoid the cost nnd delay asso­
ciated with litigating lo judgment.

(J) Prior Incontinent Statements

One of the most common forms of impeachment consists of evi­
dence that a party or witness on some earlier occasion made a statement 
that is arguably inconsistent with a statement lie or she has made on the 
stand during trial. Rule 408 bars admission of oilers or demands, or 
statements made in settlement negotiations, if the direct nnd immediate 
purpose is “lo prove liability for or invalidity of the claim or its nmounL’’
I hus a parly clearly cannot introduce evidence of pretrial offers or state­
ments made during negotiations ns part of that party’s casc-in-chiof on 
the liability or damages issues before the party who allegedly made the 
Statement testifies. Surprisingly, however, courts have not formulated a 
consistent, reliable body of doctrine to determine the extent to which rule 
408 bars evidence of pretrial offers or statements made during negotia­
tions (I) when the party who allegedly made them has given testimony al 
trial with which the pretrial offer or statement is arguably inconsistent 
and (2 ) when the purpose of introducing the evidence is to attack that 
parly’s credibility by calling into question his veracity, memory, or accu­
racy of perception.

There is support from commentators and in eases for both sides of 
this issue. Among commentators, Professors Redden and Saltzburg take 
the position lhal it would effectively defeat the principal purposes of rule 
408 to hold that it permits admission of statements made in negotiations 
solely because they arc arguably inconsistent with testimony offered by a 
party at trial.** Professors Louiscll and Mueller seem to line up on the 
other side.9* Professors WriglPt nnd Graham also advocate admission of 
such statements, even though they do so without overwhelming convic­
tion, and after acknowledging that the competing arguments are nut 
without substance.94 The few judicial opinions in this area arc not elabo­
rately reasoned, but most seem to favor admission of settlement commu­
nications for impeai Iiment purposes when (he communications qualify ns

92 K. Rr n o t n  A S. Sai r/m  ro , F t lit r a i  R u r r s o r  Cvrtif Ncr. M an v a i 172 4?J <v» 
|977) Additional luppoil fo* thi* vtc» from commentator* can he found in M. Graiiaw . 
I Iandiumik o t Fnit.RAt EvtlirNC t 255-5* (19*1); Wall* A lluitnii. Ihr Ruin «/F.ihlrtt 
In Sc 11 If m m  i, 5 I . i i iu a i io n  II. 16 (19*1); K ilkp ittkk . Rrformtnf Fndmet I Mm In Orrt
39 0 *  L  Rrv. 4). 67(19*0)

9) 2 t) l o u m  i i  A C  M ill 111R. Ll lit * At I'vilii w  •: 277 (197*)
94 C  W 'rio iit A K. Uraiiam. tupro note 14. at 227-2*; tee UUkely. Article i l l  Rr'r

toner nnd In Umax  20 H o o t 1. R rv. 1)1, 242 (19(1)
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prior inconsistent statements.9* Judicial support for the opposite view
can be found in C & K Engineering Contractors v. American Steel Co., 
Inc.,,t‘

The next few paragraphs suggest arguments that could be used by 
lawyers whose objective is to persuade n court that rule 408 does not 
permit admission of statements made by a party opponent during negoti­
ations merely because the statements arc arguably inconsistent with testi­
mony hy that party at trial. Counsel should keep in mind, however, (hat 
even if they fail to persuade the court that rule 408 should be so con­
strued, they may still be able to mount powerful arguments against ml- 
mission under rule 403, since the evidence’s marginal contribution to the 
jury’s capacity lo assess the credibility of the witness often clearly will be 
outweighed by the risk of unfair prejudice, confusion, and digression into 
collateral matters.97

T he most important argument counsel can make under rule 408 is 
that to admit statements made during negotiations simply because they 
arc arguably inconsistent with a party's prior trial testimony would evis­
cerate the rule completely. To admit such statements would make a 
mockery of (he rule’s promise of confidentiality and defeat the rationale 
that inspires it. This follows because it is extremely difTicult to articulate 
positions at different times that arc completely consistent nnd because it 
is so easy to find some tension between virtually nny two statements on 
the same subject. Even Professors Wright and Graham concede that in­
terpreting rule 408 to permit the admission of statements merely because 
they arc inconsistent with trial testimony threatens to reduce “the second 
sentence of Rule 408 to a cipher."9*

If lawyers nnd parties know there is a great risk that what they say 
in settlement negotiations may be used against them at trial, they will 
retreat into a shell of secrecy and non-communication in the pretrial pe­
riod, thus turning settlement “negotiations” into little more Ilian postur­
ing nnd poker-playing. If parties arc afraid to share the reasoning that 
supports nnd explains their offers nnd demands, they bear a greater risk 
that the substantive terms of settlement agreements will not reflect ra­
tional and fair resolutions of disputes. Since so many of our cases arc

9) See. ef. County of Hennepin v. AFG IndUR, Inc. 726 F 2d 149, l ) ) ( l lK C r  19*4). 
American Fam ily  Life Auuiance Co V. TcauJile. 733 F.2d 5)9, )6t ( lih  Cir. 19*4). MKmni 
r*c. Ry. V A rk in o t Sheriff* Dnyt R»nch. 2*0 Ark. )). 6) 6). 6)5 S W 2d )»9, 394-9) 
(19*3), In re Commodore Hotel Fire *nd F.iplouon, 324 N W 2d 24), 24* (Minn 19*2)

96 23Cj I 3d 1.12-13.3*7 l\2d 11)6. IIG-O . 1)1 C»l Rptr 323. 329-W(|97«) (inter, 
preting CaI, F.vih C om  4 II)))

97. See infro note* 125-34 and RACixnpinyinjt te»t
91 C  W'rkuii A K Graiiam , m/vn note 14, «t 227.
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concluded by sctllcnrnt ngrecmcnls, it is unseemly lo interpret rides of 
evidence in n wny that significantly reduces the likelihood that settle* 
merits will be rational and that the parties will feel the settlements arc 
fair. I he courts’ interpretation or evidentiary rules should promote ra­
tionality and respect for the ways disputes arc resolved in the system 
rather than irrationality and cynicism.

Counsel can buttress these policy arguments by noting that the only 
form of impeachment acknowledged by (lie rule itself is proof of "bins or 
prejudice of n witness." In addition, all or the eases cited in the Advisory 
Committee’s note supporting admissibility for purposes of impeachment 
involved evidence of generous settlements with former defendants who 
were subsequently called lo testify at trial on behalf of plaintilf.'''' It 
seems unlikely that the drafters of Ihe rule would have failed lo mention 
ns common a form of impeachment ns prior inconsistent statements, if 
they felt that it should constitute an exception to rule 408. Moreover, it 
is difficult to imagine that the drafters did not see lhal the apparent 
promise of meaningful protection offered by rule 408 would be a charade 
and a huge trap for the unwary if impeachment by a prior inconsistent 
statement were considered a sufficient basis for admission.

Counsel also can argue that there are other well-established "excep­
tions" to rule 408 that give courts umplc power lo admit evidence neces­
sary to correct wrongs committed during settlement negotiations. As 
discussed below, there is clear authority to admit evidence of statements 
made during negotiations if the purpose is lo show illegality in the terms 
or an agreement or that nn agreement was acquired through fraudulent 
representations or omissions.•“  Similarly, courts have held that because 
rule 408 applies only to genuine compromiser, of real disputes, it offers no 
protection when statements made during negotiations or the terms of an 
agreement tend to show that a purported settlement was in fact a sham. 
For example, rule 408 would not protect a statement that a settlement 
was entered solely to buy the testimony of a former defendant, or to in 
ducc him to pretend to remain active in the ease by pursuing claims 
against co-defendants in order to give plaintiff more leverage with those
other defendants. 101

The only wrong that a party could hide behind rule 408 if courts
refuse to admit statements made during negotiations simply because Ihey

99. Id at 162. u* l :i.r>. R. Evil*. 40* advivuy rommitirt'i note.
100 St* infra noto 108*16 and accompanying teat.
101. C. Wnioni A K. Graham, iu/>ra note 14, al 263; t t r  I- J. Vont* Conslr. Co * 

Alliance Indus, Inc. 21J Neb 26*. 272-73, 338 N W.2J 60. 63 <19*3); tt*a lio Quad/GrapS 
tea, Inc v I ass, 724 F 2d 1230. 1235 (7tl. Cir. 19*3)
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arc arguably inconsistent with testimony at trial is lying on the slnnd or 
during a settlement discussion. Lying from the witness stand or during 
settlement negotiations is n serious evil. Hut acknowledging that fact is 
not where thinking about this mutter should slop.

First, courts must nsk how much the narrower interpretation of the 
rule would affect real world behavior: bow much less lying would there 
be, nnd how much more often would lying be detected, if rule 408 were 
construed to permit admission of statements (lint were made in settle­
ment negotiations solely on the ground that they arguably arc inconsis­
tent with testimony offered at trial? Since there is no empirical study 
that answers this question, we arc forced to speculate. My speculation is 
that adopting the narrower interpretation or the rule would have little 
effect on lying. The psychological and other forces that lead people lo lie 
arc probably sufficiently powerful in most instances to overwhelm 
whatever fear might be engendered by the rather remote possibility of 
exposure through admission of words uttered in settlement negotiations. 
Most lawyers and litigants understand that only a small percentage of 
eases reach the trial stage, so most counsel nnd clients probably would 
believe that the odds arc small that a lie committed during settlement 
negotiations would be exposed at trial. Moreover, if a party lies during 
settlement negotiations about a mnttcr of any real consequence, it seems 
unlikely that he would not repeat the lie at trial. If he repents (he lie, his 
stories will not be inconsistent and the narrower interpretation of the rule 
would not help expose his dishonesty.

There is some possibility that parties might be truthful during settle­
ment negotiations but uniruthful nt trial. The odds of that scenario oc- 
curing often with respect to important issues seem small, however, 
because the pressure to be truthful at trial is much greater than it is in the 
informal, off-the-record settlement negotiations. Moreover, most settle­
ment negotiations nrc conducted almost exclusively by counsel nnd not 
by the clients. Thus, in the vast majority of cases, the stories that would 
be compared for impeachment purposes would be (I) the story told by 
the client nt trial nnd (2 ) the story told by his lawyer in settlement discus­
sions. It is not clear that courts would permit impeachment of a party's 
trial testimony by words uttered earlier by his lawyer in private efforts lo 
compromise the claim. In sum, it is questionable whether the narrower 
interpretation of the rule would contribute to the goal of deterring or 
detecting perjury at trial or lying during settlement negotiations.

On the other hand, the broader interpretation of the rule, which 
«ould bar evidence of settlement communications if (he only ground for 
idmission was arguable inconsistency between statements in settlement
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negotiations and testimony al trial, might promote positive ends by en­
couraging parties to share, during settlement discussions, more of the 
reasoning nnd evidence that supports the odors or demands they make. I 
hasten to concede lhal just ns it is not clear how much a narrow intcrpic- 
tation of rule 408 discourages or exposes lying, it also is not clear hmv 
much a broad interpretation of Ihe rule would improve the openness and 
rationality or settlement discussions. The absence of empirical data 
forces courts lo make educated guesses on both sides of the debate. I 
fear, however, that fair consideration has not been given lo the argu­
ments lhal support a broader interpretation of the rule. Such considera­
tion might begin by acknowledging that it is not true that only liais need 
fear an interpretation of rule 408 that would permit admission of state­
ments made in negotiations solely on the ground that they arc arguably 
inconsistent with trial or deposition testimony. Human thought 
processes and forms of communication are so imperfect that there is a 
substantial risk that parlies whose hearts arc as pure as the r'.iveu snow 
will make statements at different times nnd in different contexts lhal are 
arguably inconsistent. In other words, since being perfectly consistent is 
virtually impossible, a rule (hat permits use of statements simply because 
they arc not perfectly consistent svnuld lead to massive penetration of 
settlement talks and could be used lo penalize the pure of heart just as 
much ns the unscrupulous. The choice clearly is not between protecting 
liars nnd exposing liars. Rather, the choice is between (I) an interpreta­
tion of the rule that might, to some unmeasured extent, deter some lying 
by permitting parly opponents to expose it when negotiations do not lend 
to settlements, and (2) an interpretation of the rule that would give some 
reality to its promise of confidentiality and that might, to some unmea­
sured extent, make settlement negotiations more rational by encouraging 
parlies to share the reasoning that supports their positions. Given the 
lack of evidence that the narrow view of the rule has any effect on lying, 
courts should reject that interpretation on the ground that it makes rule 
408 hollow and misleading and creates pressures on counsel and litigants
that tend to defeat the rule's purposes.

It. Ncgntiting a Contention of Undue Delay
Hy its own terms, rule 408 does not compel exclusion of settlement 

communications if they arc proffered for the purpose of "negativing a 
contention of undue delay." Parties arc most likely to want to use settle­
ment com m un ica tions for this purpose when the op|M>siiiou is asserting 
that the doctrine of laches should bar their claim. As both Wigmorc and

I
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Professors Wright and Graham point oul, 1,1 however, often it will only 
lie the existence of negotiations that is relevant, not the content of the 
parties' statements during the discussions. Lawyers who are trying to 
limit disclosures from the negotiations should press this point on the 
judge. On the other hand, the content of statements made during the 
negotiations would be relevant and admissible, barring protection from 
some other rule such ns rule 403, if plaintiff contended that lie bad failed 
lo press forward because of specific promises defendant mn.:e during 
their settlement talks. For example, this may occur where there is evi­
dence that the defendant told the plainlilf not to file suit because the 
defendant would make (lie plaintilf whole without the necessity of resort­
ing to the comt system.

In contrast, parties will rarely be able to use an opponent's assertion 
of a defense based on the statute of limitations lo justify introducing evi­
dence from settlement negotiations. The obstacle, however, would not be 
rule 408, but rule 4()2’s requirement of relevance."" Under most statutes 
of limitations, "the fact that one was attempting to compromise the dis­
pute is usually no excuse for failure to file the complaint or to take 
whatever steps arc required to comply with the statute.""" An exception 
to this generalization might arise when the evidence from the negotia­
tions suggests that the defendant had affirmatively induced the plaintiff 
not to file his claim by making false promises to pay or otherwise correct 
the situation. When a defendant's request or promise reasonably induces 
the plaintiff not to file within the statutory period, the plaintiff might well 
be able to invoke the doctrine of equitable estoppel to make the evidence 
relevant. 105

Courts have permitted parties to use evidence of settlement negotia­
tions lo excuse failures to begin efforts to mitigate damages promptly, or 
to rebut a defendant's contention that the plaintiff's delay in stopping 
work under a contract showed that the plaintiff did not believe that the 
defendant had breached.Similarly, a defendant is likely to be permit­
ted to introduce evidence that during settlement negotiations it offered to

102. S tt C. WitiGiir A K. G raham , iupra note 14, at 272 (citing W icmore. Evmr>icn 
$ 1061 n 43 (1972))

10). F r o . R. F.vm. 402.
104. C. WHiGiir A K. Graham, tupra noie 14, at 271.
10$. Id al 28 ).
106. Stt. t.g . California A Haw. Sugar Co. v. Kansas Cily Terminal Warehouse Co, 602 

F. Supp. 183. 188 (W.D. Mo 198$) (company sold tugar lo alternate buyer while negotiations 
progressed, resulting in greater damages due lo drop in mnrliel price); Urico v. I'arnell»lil Co, 
708 | !.2tl 852, 8S$-56 (lei Cir. 1983) (plainltlT incurred additional loss of use damages while 
negotiating wilh insurer over who would pay for truck, repair); C. W rk iiit  A K. Graham, 
tvpra note 14. at 272, 28J.



reinstate I lie plaintiff when the purpose of the evidence is to show lint 
the plaintiff did not mitigate his damngcs. 107

Wrongful Acts During NcgollnllunJ

Rule <1(J8 will not hlock admission of evidence from settlement nego­
tiations if the purpose of the evidence is lo show that a parly committed .1 
civil or criminal wrong or proposed illegal activity. For example, rule <108 
would he no obstacle to introducing evidence that an offer to compromise 
made hy a defendant in an antitrust action consisted of an invitation to 
join an illegal conspiracy,1"* Similarly, there is no reason lo read rule -It)!! 
as barring evidence that a parly attempted to extort another during set­
tlement negotiations. As suggested hy Judge Weinstein, a former mem­
ber of the Advisory Committee on the evidence rules, courts also should 
admit evidence from settlement negotiations that ..hows a libel, an as­
sault, or an unfair labor practice during die negotiations themselves 

Evidence from settlement negotiations may be used in other con­
texts. Parties may use such evidence to help prove the failure of an insur­
ance carrier to make a good faith settlement within policy limits."" 
Evidence from settlement negotiations also might be used to help proves 
claim of attorney malpractice, or 11s part of a lawyer’s effort lo prove that 
lie is entitled to a fee that a former client is wrongfully refusing lo pay.1" 
There is also authority for the view that a grand jury investigating crimi­
nal charges may subpoena evidence about settlement negotiations in an 
earlier civil lawsuit. " 1 This exception finds support in rule <108's express 
permission to use evidence from settlement negotiations to prove "an ef­
fort lo obsrruct a criminal investigation or prosecution.""’

A significant variation 011 (bis theme can arise when some members 
of a putative class object to n proposed settlement of a class action. An 
important Seventh Circuit opinion held that "the conduct of the negotia­

tor. See Thomas v. Resort Health Related Facility. 539 F. Supp 630. 637-3S (li I) S V
1982) (discrimination in employment nol cause of damages afler reinstatement olTrr)

108. Cf. Crousc-ilinds Co. v. Inter not I It. Inc., 518 F.Supp 413, 414-16 (N.I).N.Y |9‘"t 
(Clayton Act provides an exception to rule 408 as regards consent decrees or nolo conlendrrr 
pleas in antitrust actions; exception is necessary to allow use of past antitrust conduct in rn 
forcing law).

109 2 J WrtNSir.iN A M. Dimor*. \Vi:inxtmn's E vm rw ee 408-428 (1973)
110. See. e.g.. Fletcher v. Western Nat'l Life Ins. Co., 10 Cal. App. 3d 376. 396. 89 C»l 

Rptr. 78, 90 (1970) (construing an earlier version of analogous stale law, C a t. F stti Cold 
5 H52)

111. C. WHicuir A K. OnAiiAM, supra note 14, nt 282.
112. See In re Special Nov. 1975 Grand Jury. 433 F.Supp 1094, 1097 <N I) III I4**t 

(subpoena duces lecum issued lo Peat. Marwick, Mitchell A Co.).
113. Fr:t>. R. Kvtu. 40*.
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lions (isj relevant lo (lie fairness'* of n proposed class settlement."* 
Therefore, members of a class llmt seek lo block approval of such n set­
tlement arc entitled to conduct discovery or examinations into how the 
negotiations were handled, including Inquiry into alternative oilers that 
may have been considered nnd potential conflicts of interest of counsel 
who led the settlement negotiations on behalf of the class.1" The court 
noted that the "seemingly irregular conduct of the negotiations" raised 
real questions about whether those who had purported to represent the 
members had done so adequately and whether the terms of the proposed 
agreement .vcic unfair to some of the people who would he included.1"

I). To P rove o r lllock Enforcem ent o f an Alleged Settlem ent C ontract

Rule 408 docs not bar the use of evidence from settlement negotia­
tions if the purpose is either (I) to prove that an agreement was reached 
and should he enforced, or (2) to defeat enforcement of an apparent 
agreement. For example, the rule will not prevent a party from introduc­
ing evidence from the negotiations lo show that a settlement contract was 
procured hy fraud" 7 or was the product of duress or mutual mistake.

There arc some circumstances, however, in which counsel may lie 
able to forestall such suits. Counsel may incorporate a release into the 
settlement contract that specifically announces that in deciding to enter 
the agreement neither party is relying on "any inducements, promises or 
representations" that arc not set forth with particularity in the settlement 
contract itself. The Ninth Circuit recently relied, in part, on such lan­
guage to deny a sophisticated commercial entity an opportunity to prove 
that a settlement and release were obtained through the intentional fraud 
of an opponent."" Courts presumably would be more reluctant to per­
mit such language to foreclose an cITorl to set aside a settlement between 
parties of substantially unequal bargaining power and sophistication. 
Moreover, state statutes may prevent general release language (as op­
posed lo language that specifically identifies certain events or documents 
out of which no future claims coulJ be made) from extinguishing "claims 
which the creditor docs not know or suspect to exist in his favor nt the 
lime u" executing the release, which if known hy him must have materi­
ally affected his settlement with the debtor. " " ' 7

114. l)twald v. General Molort Corp . 594 F.2d 1106. 1124 (7th Cir. 1979)
115. Id. at 1123-25.
116. W a t  1124
117. Set G om an v. SoWe, 120 Mich App *31. *42. 32* N.W.24 119, 124 2$ (19*2) 

(comlruing Ihe parallel Mate rule).
II* Hrae Tranvp, Inc. v. C’oipera A l.yhrand, 790 F.2d 1439, 144$ (9th Cir. 19*6).
119 Cau  C iv . Com  § 1542 (Wot 19*2)
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E. Stntc of Mind
Although there arc innumerable other purposes for which counsel 

might seek to introduce evidence from settlement negotiations, one has 
been upheld over objections based on ride 408 so often that it warrants 
specific mention. Courts often have admitted evidence of settlements or 
from settlement negotiations to help prove the state of mind or the 
knowledge of a party to those negotiations. In lircucr Electric Manufac­turing v. Toronado Systems of America, lne..,:,) for example, the court 
held that evidence from settlement negotiations that occurred before fil­
ing a complaint was admissible to tcbut an assertion by defendant that il 
had not been aware of an issue until the suit was filed. In United States v. Gilbert,1,1 the Second Circuit upheld a trial court’s decision to admit a 
consent decree entered by defendant with the Securities Exchange Com­
mission when the purpose of the evidence was to show the defendant's 
knowledge of securities reporting requirements. Similarly, the Third Cir­
cuit has admitted evidence from settlement negotiations to show that a 
police department knew that a particular officer had violent 
propensities. 172

Most reported opinions seem quite liberal in admitting evidence 
from settlement negotiations to prove or rcout contentions about a 
party’s state of mind or knowledge. At least one court, however, has 
viewed this kind of reasoning as perilously close to permitting the use of 
such evidence to prove the validity ofa claim itself. In Fidelity A Deposit Co. of Maryland v. Hudson United Hank,,2i the court refused lo admit 
evidence of an earlier settlement with a non-party that was proffered to 
show that the defendant knew about nllcgcd employee dishonesty earlier 
than it contended at time of trial. The court reasoned that admitting the 
evidence for such a purpose was tantamount to admitting to establish 
the validity of the plaintiff's underlying claim.w'*

III. Rule 403: An Additional Source of Protection
Rule 408 does not purport to compel courts to admit evidence of 

settlement whenever that evidence is offered for some purpose other than 
to prove liability or damages. Rather, in such situations the rule simply 
docs not compel exclusion of the evidence. Rule 408 also does not pur­
port to prevent counsel from invoking other rules of evidence to attempt

120. (-87 F.2d 182. 185 (7ih Cir. 1982).
121. M>8 F.2cJ 94. 97 (24 Cir. 1981)
122. G.i|ttmrUi v. Flint. 564 F.24 112, 11(> (34 Cir. 1977).
123. 493 F. Supp. 434. 444-45 (D.N.3. 1980).
124. lit.
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to block admission of settlement material. When rule 408 docs not com­
pel exclusion, counsel should look to Federal Rule of Evidence 40.1 ns nn 
independent potential source of protection. 125 

Rule 403 provides thnt:
Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.*26
Il is important to emphasize at the outset that the Advisory Com­

mittee's note to this rule states thnt the other rules in article IV, which 
include rule 408, "rcllcct the policies underlying" rule 403 and consist of 
"concrete applications evolved for particular situations. " 127 Thus, rule 
408 is a sub-species of rule 403, nnd the kind of analysis required by rule 
403 is appropriate to decide whether evidence from settlement negotia­
tions should be excluded under rule 403 even (hough it is not barred by 
rule 408.

Before turning to the ease law that supports this view, it is impor­
tant to describe a strong argument by analogy from rule 404(b). Rule 
404(b), also in article IV, is one of the "concrete applications (of the kind 
of balancing generally called for in rule 403] evolved for particular situa­
tions."121' The structure of rule 404(b) parallels the structure of rule 408. 
Doth begin by prohibiting admission of specified kinds of evidence for a 
specified purpose, then go on to announce that courts arc not required lo 
exclude the kind of evidence the rule covers if it is offered for a purpose 
other than the one proscribed. Rule 404(b) prohibits admission of evi­
dence of "other crimes, wrongs, or acts . . . lo prove the character of a 
person in order to show that he acted in conformity therewith. " 129 In its 
second sentence rule 404(b) states that such evidence "may ... be admis­
sible for other purposes, such as proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of mistake or acci­
dent. " 1-’0  Explaining how courts should proceed when "the rule does not 
require that the evidence be excluded" because it is offered for a purpose 
that is not prohibited, the Advisory Committee’s note declares:

No mechanical solution is s red. The determination must Ik

125. Sir, t.g.. Weir v. Feilci.il Inv Co., 811 F.2(l 1387 (lOtli Cir. 1987); infra miles 134-54 
amJ accompanying lest.

126. Fi l>. R. Evil) 403.
127. Fr.il. R. Evil) 403 advisory committee’*  mile.
128. 1,1.
129. Fi t). R. Evil). 404(1.)
130. 1,1.



made wlicllicr the danger of undue prejudice outweighs the prohnlivc 
vnluc of the evidence in view of (he Availability of other means of proof 
and other factors appropriate for making decisions of this kind under 
Kulc 403.131

Thus, for a rule thnt also is in article IV, and that is .structured just like 
rule <108, the Advisory Committee makes it clear that courts should con­
duct an independent analysis under rule 40.1 after they conclude that the 
concrete application provided for in a particular rule docs not require (
exclusion.m

The Fifth Circuit proceeded exactly in this manner in United Stain 
»•. Cook. 155 .Significantly, llie evidence that generated the dispute con- i 
sistcd of a consent decree nnd supporting documents that resulted front a 
settlement of a prior civil lawsuit.,M Thus the court arguably could hate 
adverted to the policies supporting rule 408 in addition to relying on rule 
404(o). Neither party sought to draw support from rule 408, though, 
and the court did not raise the issue, flic court did state clearly, how­
ever, that even if the evidence was not barred by rule 404(b) because it 
was proffered for a purpose other than the purpose proscribed, its admis­
sibility "remains subject to llie balancing test of rule 403. The prohnlivc 
value of the evidence under consideration must be determined and com­
pared with the danger of unfair prejudice occasioned by its admission, 
error being found when it is clear that the latter substantially outweigh! ,
the former. " 1-15 Applying tins test, the Cook court concluded that the f
trial court had committed reversible error by admitting the consent tie- <
crcc documents. 1,6 Since the reasoning in support of this conclusion I| 
colored substantially by the special concern for protecting a defendant'* 'J 
rights in a criminal trial, however, 157 the implications of this holding for .u 
civil litigation arc not clear. J

As (lie Cook court suggested, and as (he Advisory Committee's nrtr a 
makes clear, the kind of analysis that is appropriate under rule 40.1 con- 
sists of "balancing the probative value of nnd need for the cv.dcnce J 
against the harm likely to result from its admission."0” In conducting J 
this kind of analysis, courts may consider, among other things, the a 
"availability of other means of proof" and whether the evidence wouU ||

984 TIIB IIASIINOS LAW JOURNAL jVd)« J

131. Pro. R. Lvid . 4(M(h) advisory committee's nole.
I J 2 .  Id -'I
133. 557 F.2d 1149. 1153-55 {5lh Cir. 1977). fj
134. lit. al 1151. |
135. lit. nl 1153 (citing F in. R. Evn>. -104 advisory committee's note: United Si on • J

Calano. 553 F.2d 497. 499.500 (5lli Cir. 1977)). ;
136 W. at 1155
137. Id. at 1153-54. ■
138 Frn. R. F.vio. 403 advisory committee's note. j
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have “an undue tendency to suggest decision on an improper Imsis, com­
monly, though not necessarily, an emotional onc.",w Olin Corp. v. In- turancc Co. of North America140 is instructive in this context, In (hat 
case, the court refused to order pretrial disclosure of settlement docu­
ments, reasoning in part that representatives of the party seeking disco v* 
cry had participated in the settlement discussions and thus would be in a 
position to impeach erroneous testimony about those discussions without 

• discovery of the documents. 141 Interestingly, the Ol'tt court did not cite 
rule 403; instead, the court based its holding on the implications of rule 

J! 408.141
Given the strength of the common-law view that an offer orcompro- 

•j raise sheds light only on a party's desire to terminate litigation, not on its 
•J assessment of the merits of an opponent's underlying position, counsel 
s should be nblc to argue persuasively in many environments that evidence 
U of an offer of compromise is of little or no probative value.14’ Simultnnc- 

ously, counsel can argue that admission of an offer or compromise would 
i, create a huge risk of unfairly prejudicing the party who made the offer 
fo and of confusing and misleading the jury—risks thnt could not be climb 
j nated by limiting jury instructions. Moreover, if n court admitted cvi- '* dcncc from settlement negotiations, fairness would require giving 
1 opposing counsel a full opportunity to explicate for the jury the context 
if, in which the settlement statements or offers were made. This would ef- y fcdivcly expand the litigation into collateral matters that would exacer­

bate the jury's confusion and fruitlessly lengthen the trial.
Counsel should add arguments based on the policy that informs rule 

 ̂ 408: courts that admit evidence from settlement negotiations discourage 
,• communication about settlement and impair the rationality of settlement 
!j discussions, and thus help lo defeat the policy of encouraging consensual 

resolution of disputes. Admitting the proffered evidence would seriously 
f, threaten these important interests. Since that evidence generally would 
j! be of marginal probative value, it should be excluded.

While not numerous, there arc several eases that clearly endorse the 
j; piopricty of using a rule 403 balancing analysis before deciding lo admit 
., evidence from settlement that is not clearly barred by rule 408. In H eir
h  09. Id.
R; HO. IOJ E. Supp 44*. 4,0 (S.D.N.Y. 1985).
E, Ol. Id
B , 02. See id

0). See, e.g.. Overseas Motors, Inc. v. Import Motors Ltd.. Inc.. 575 P. Supp. 499. 555-J7
(I I). Midi. 1974) (elTorts lo settle or compromise a claim, along with direct suggestions or
ordures of settlement, will not be received in evidence as an admi'-Von of liability on part of 

I Ac patty making the offer).
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Federal Insurance CYx, 144 llie district court had conducted a rule 40J 
analysis or proffered settlement evidence nnd had decided lo exclude the 
evidence because "its relevance was outweighed hy its prejudicial 
value."14' On appeal, the panel of Tenth Circuit judges explicitly upheld 
the propriety of conducting such an analysis under rule <103.146 The re­
viewing court declared:

I lie prejudicial cfTcct o f  allow ing a ju ry  to  hear o f  the circum stances 
su rro u n d in g  th e  settlem ent o f  a claim  w as one o f  the concerns that 
m otivated  the d ra fte rs  o f  the Federal U ules o f  Evidence to  absolutely 
p rohibit the use o f  evidence o f  a settlem ent lo  prove liability o r the 
am oun t o f  n claim . Fed. U. livid. 408, A lthough Utile 408 docs not 
p roh ib it the adm ission o f  evidence o f the circum stances su rround ing  a 
settlem ent to  prove som ething o th e r than  liability— such as vo lun tari­
ness— m any o f  the sam e concerns about prejudice nnd deterrence  lo 
settlem ents exist regardless o f  the purpose for w hich the evidence is 
offered.The district judge must weigh the prejudicial effect of such evi­
dence against the relevance of the evidence. 147 

Remanding the ensc for other reasons, the Weir court explicitly in­
structed the district judge to conduct a full balancing analysis of the prof­
fered settlement evidence under rule 403.14" While the Tenth Circuit 
panel did acknowledge that the "exclusion of relevant evidence under 
Rule 403 is an extraordinary remedy to be used sparingly," it also em­
phasized that the "decision to exclude (or admit) evidence under [rule 
403] is within the sound discretion of the trial court, and will not he 
reversed by this court absent a clear abuse of discretion. " 14'7

Several years earlier a different panel of Tenth Circuit judges had 
more summarily endorsed this use of rule 403 in United Fidelity v. Law Finn of Best, Sharp, Thomas A Glass.*™ The appellate court upheld a 
trial judge's decision under rule 403 to exclude testimony that "would 
have revealed settlement efforts" in a related earlier ease. The appellate 
court noted that rule **03 confers considerable discretion on a trial judge 
with respect to such matters and found no abuse of that discretion.m

Several eases provide additional, but less direct, support for the no­
tion that courts may use a rule 403 balancing analysis to decide whether

144 SI I F.2d 1387, 1395 (10th Cir 1987)
145 Id.
146 /</.
147. Id
148. Id  al 1396
149. hi.
150. 624 F2d 145. 149 (Inili Cir 19811) Only Judge McWilliams participated in I*-1*1 

IIWr and United fidelity.
131. Id.
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to admit settlement evidence whose exclusion would not be compelled by 
rule 408.141 In Kennon v. Slipstrcamcr, Inc.,*™ the majority found a vio­
lation of rule 408, then focused on the extent of the prejudice lo defend- 
nut in deciding lhal reversal was necessary because of the trial court's 
disclosure of the amount of n settlement with former codcfcndnnts. The Kennon dissent argued lhal the appropriate analytical model in this situ­
ation consists of the balancing called for by rule 403.1,4

In sum, it is entirely appropriate to invoke rule 403 to oppose the
admission of settlement evidence thnt rule 408 would not automatically
bar. As the arguments and authorities described above make clear, there
arc many circumstances in which the interests that would >c advanced
hy exclusion clearly outweigh the benefits that might result from 
admission.

IV. Discoverability vs. Admissibility: Is There a "Privilege" 
for Settlement Communications?

Attorneys must be careful to distinguish pretrial discoverability 
from admissibility at trial. Litigators cannot safely assume thnt state­
ments made during settlement negotiations that would not be admitted at 
trial (by virtue of rule 408, or rule 403, or simply because they would be 
irrelevant) arc also immune from discovery. Courts attempting to resolve 
the discoverability question must face issues and conduct analyses that 
arc quite different from the issues and analyses relevant when ruling on 
the question of admissibility. Unfortunately for counsel, who would like 
to be able to predict the likelihood that settlement communications will 
remain confidential, the published opinions un discoverability of settle­
ment negotiations do not reflect a consensus about basic issues in this 
area. As the paragraphs that follow make clear, some courts arc sympa­
thetic with the need lo preserve confidentiality even as ngainst discov­
ery.1” while many othcis have ruled that settlement communications arc 
discoverable despite the policies that inform rule 408.,5h

Whether or not communications made during settlement ncgotia-

152. See. e.g., John McShain. Inc. v. Cessna Aircrafl Co. 563 F.2<l 632. 635 (3d Cir. 
1977); United Staler v. Conk, 557 F.2d 1149, 1152-55 (Slh Cir. 1977); Stacey v. Danger I'unla
Corp., 620 F.Supp. 636, 637 (D. Me. 1985), t he McShain court concluded that a Irial judge's
decision lo admit evidence of settlement with a former defendant lo show bias of an erpeil
witness employed by that former party "was not an abuse of discretion ‘so inconsistent with
tubslantial justice’ ns 'o require a new tria l"  John MeShain. Inc. 563 F 2d at 635

153 793 F.2d 1067, 1070-71, 1075-78 (Slh Cir. 1986),
154. Id  nl 1076 ('I hotnberry, J., dissenting).
155. See infra notes 160-71 and accompanying text.
156. See infra notes 172-217 and accompanying teat.
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lions nrc discoverable may depend, in pari, on whether courts will recog­
nize a "privilege" for settlement communications under rule 408 or 
federal common law. This question is important because the scope of 
discovery is defined as "any matter, not privileged, which is relevant lo 
the subject matter involved in the pending action."11' It follows thnt if 
communications made in connection with settlement arc privileged, they 
will fall outside the scope or discovery, even if they arc relevant. While 
no appellate court in the federal system has addressed this question di­
rectly, several district court opinions express or imply views on this mat­
ter. The majority view seems lo be that settlement communications air 
not "privileged" within the meaning of the rules that define the scope of 
discovery.11* I he satire question arises under analogous slate statutes. 
As discussed below, the oidy appellate court in California that lias ad- 
d; .sscd this question also has concluded thnt there is no gcncralizablc 
"privilege" that shields settlement communications from discovery.11'*

A. S upport for the E xistence of a S ettlem en t I 'r i ti lcg e

The ease law support for the view that rule 408, or its commou-law 
antecedent, creates a privilege is relatively thin and appears to represent 
the minority view. At least one important opinion from a federal court 
of appeal prior to 1975, when the Rules of Evidence became effective, 
uses the word "privileged" when referring tq settlement comtmmica- 
lions. 1''0 This reference, however, appears almost casual, not the product 
of self-conscious analysis about the significance of Ihe word privilege.

More recently, Judge MncMahon of the United States District 
Court for the Southern District of New York appeared to endorse llie 
notion that Federal Rule of Evidence 408 creates a "settlement privi­
lege." This privilege would block discovery of communications related 
to settlement unless the party seeking the discovery can show clearly that 
rule 408 would not bar admission of the communications at a subsequent 
trial. 1'’ 1 Unfortunately, the only reasoning the court offers in support of 
this conclusion is a cryptic suggestion that denying discovery of the prod­
uct of earlier settlement negotiations is necessary "in order lo safeguard 
(lie policy favoring settlements. " ' 61

157 Fro. R. Civ. I'. 26(b)
158. See infra notes 172-217 nml nccoi. anying lent.
159. See Covell v. Superior Court, 159 Cal. App 3d 39.42. 205 Cnl Kplr. 371. 37.1 ( |0g||
160. See Fdu.niil Valvev Inc. v. Cameron Iron Workt, Inc., 286 F.2d 933, 938 (5tli Cir

1961).
161. Olin Corp. v. Insurance Co of N. Am., 603 F. Supp. -145, 449-50 (S.D.N.Y. IW I
162. Id. al 450; ire llotlaro v. Hatton Atvic., 96 F.K I). 158 (IM3.N V. 1982). divcuord

infra note* 211-19 and accompanying lent
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Two of the other opinions that support the argument that rule 408 
creates or reflects a privilege offer a little more by way of explanation bm 
focus on the trial stage rather than on Ihe discovery singe. Kennon v. SlipUreamcr. Inc.,'1'' presented the issue of whether or not a trial judge 
had committed reversible error when, in explaining lo the jury why cer­
tain defendants were no longer present, he disclosed not only the fad 
dial Ihey had settled with Ihe plaintilf but nlso the nominal amount for 
which they were released, lu support of his dissenting view that llie trial 
court had not committed reversible ciror, Circuit Judge Thornberry em­
phasized that rule 408 "is rooted in (he policy of promoting settlement by 
privileging settlements and settlement negotiations. " 164 When Judge 
Thornberry insisted lhal the rule "is based on the privilege rationale," 
however, his purpose was not to argue against the discoverability of such 
material, but lo support his minority view that a party could effectively 
waive the operation of rule 408 at time of trial by agreeing lo the intro­
duction of its own settlement offer or demand. 161 Thus his dissenting 
opinion lends only oblique support lo arguments that rule 408 has cre­
ated a generalized privilege for settlement negotiations that protects them 
from pretrial discovery.

Counsel will find a little more support for such an argument in the 
rationale thnt supports Senior District Judge Mnrovitz’s conclusion in Dunlop v. Hoard of Governors. T h i s  ease presented the issue of 
whether the court should strike an affidavit submitted in support of a 
motion for summary judgment because the affidavit contained accounts 
of positions the parties had taken in settlement negotiations. 167 In ex­
plaining its decision to strike the affidavit, the court pointed out thnt the 
purpose of rule 408 is "to encourage settlement and compromise negotia­
tions."16* The court then proceeded to argue that "(i]t is only through 
such orderly and privileged’ discourse regarding claims tiiat this policy 
is most effectively served, and only when the privileges thereby received 
arc strictly enforced will opposing counsel feel free to candidly and fully 
set forth their proposed compromises."16’

While these opinions in Kennon and Dunlop addressed issues raised 
nt the trial stage, the rationale that supports them surely is not irrelevant 
to the question we face here, which is whether federal law, through rule

163. 794 F.2d 1057, 1068-69 (Slti Cir. 1986).
164. Id. * 1075-76.
165. Id.
166 16 F.R.I’. Caw 1116 (N.D. Ill 1975).
167. Id  at 1117.
168. Id.
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408 or otherwise, creates a "privilege" that can ofler settlement commu­
nications some protection from discovery. The root of the rationale in 
each opinion is identical: if the law wants to encourage settlement by 
encouraging frank negotiations, it is important to create an environment 
in which counsel and parties can he faiily confident that what they say ns 
they negotiate, and the terms of any agreements they might reach, will 
not he used against Ihem later. Arguably, the law will fail to create such 
an environment if settlement communications arc discoverable simply on 
a showing that "the information sought appears reasonably calculated lo 
lead to the discovery of admissible evidence."17"

A strong argument in favor of viewing rule 408 as creating a privi­
lege can be built from the principal purpose of this ride Uccausc its prin­
cipal purpose is to encourage settlement by encouraging "freedom of 
communication with respect to compromise, even among lawyers,'"m 
rule 408 has something very important in common with traditionally rec­
ognized privileges. The principal reason the law cloaks communications 
between attorney and client with confidentiality, for example is to en­
courage clients to "tell all" to their lawyers. The traditional privileges, in 
short, have been designed to open up lines of communication in certain 
settings in which full communication will serve important societal inter­
ests. The fact that rule 408 is designed to serve a closely analogous func­
tion is a major argument in favor of viewing it as creating a privilege.

»

I). Support (ot the View thnt No Settlement Privilege Exists
The traditional privileges attach to communications between per­

sons who have ongoing, supportive, interdependent, nonadvcrsarial rela­
tionships (e.g., between priest and penitent, husband and wife, doctor 
and patient, lawyer and client). One purpose of the traditionally recog­
nized privileges is to strengthen these relationships, relationships that so­
ciety has an interest in fostering. Parties to settlement negotiations, in 
sharp contrast, arc hy definition adversaries. While in a small percentage 
of eases they may end up with ongoing relationships, society usually has 
no independent interest in nurturing dose tics between adverse litigants, 
nt least none that parallels the kind of societal interest that inrpircs Ihr 
traditional privileges. Ilccnusc no special relationship that society is 
committed to fostering is involved in most settlement negotiations, it can 
be argued that a key rationale supporting traditional privileges is inappli­
cable to the kinds of communications covered by rule 408.

170. Pro. R. Civ. I'. 26(b).
171. Pro. R. Evio. 408 advisory cnmmitier's note.
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Additional arguments enn be marshaled against the view thnt rule 
408 creates a privilege. One such argument is that the rule purports to 
apply only nt the trial stage and offers no express protection against pre­
trial discovery of settlement communications. Another argument is that 
hy its own terms rule 408 erects no bnrricr to admission nt trial of settle­
ment communications when (he evidence is offered for any purpose other 
than "to prove liability for or invalidity of the claim or its amount." 
Thus the protection rule 408 oll'crs is much more limited than the protec­
tion offcicd by a privilege like the ntlorncy-clicnl privilege. The nttor- 
ncy-clicnt privilege attaches automatically to certain kinds of 
communications and can be penetrated only on nil extraordinary show­
ing. Rule 408, however, does not come into play nt nil unless a party 
wants to introduce the settlement communication nt trial for the only 
puiposc that is forbidden by the rule. The rule alone is not a bar if the 
party who wants to introduce the evidence can proffer any one of the 
scores of other purposes that might make the evidence relevant. Since 
rule 408 promises so much less, il cannot serve as the source of an expec­
tation of privacy that is nearly as strong as the expectation created by the 
attorney-client privilege.

Another reason that might be cited by courts in declining to hold 
that rule 408 creates a privilege lies in the fact thnt the legislative history 
of rule 501'” strongly suggests that Congress did not want the Federal 
Rules of Evidence to serve as a source of "privilege" law. As originally 
submitted by the Supreme Court to Congress, article V of the proposed 
federal Rules of Evidence contained thirteen rules, nine of which defined 
specific nonconstitutionnl privileges (hat the federal courts would have 
been required to recognize. 171 Another of these proposed thirteen rules 
announced (hat federal courts could recognize only those privileges iden­
tified in the proposed rules or in some other act of Congress. 174 Signifi­
cantly, the prohibition against admission of settlement negotiations to 
prove liability was not in this package of privileges. It was set forth not 
in the article dealing with privileges, but in the article entitled "Rele­
vancy and Its Limits," in which it is presently located. Thus, it would 
appear thnt the Advisory Committee and the Supreme Court diu not 
consider the protection offered by rule 408 a privilege. Moreover, Con-

172. See II.R. Rrr. No. 650,93d Cong., 1st S«*. 8, reprinted in 1974 U.S. Cone Cong. A 
Admin. News 7075, 7082; S. Rr.r. No. 1277, 93d Cong., 2d Sess. II, reprinted in 1974 U.S 
Code Cong. & Admin. News 7051,7058. Com/rorr Proposed Rules of Ewd , 51 F.R l> 315, 
356-83 (1971) yeith Fed R Evid. 501

173. See Proposed Rules o r Evidence, 51 F .R  D. 315. 356-83 (1971)
174. See II.R. R r.r. No. 650,93d Cong, Isl Sess, R, reprinted in 1974 U.S. Coon Cong A 

ADM' Ni.ws 7075. 7082.
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grcss rejected the privilege rules ns proposed by the Advisory Committee 
and the Court nnd substituted in their place what is now rule SOI, which 
essentially provides that privileges in federal qucs'.ion eases "shall be gov­
erned by the [evolving] principles of the common law." Thus, Congress 
in cfTcct decided thnt the Federal Rules of Kvidcncc should not be used to 
establish or to change the scope of privileges. Since Congress rejected the 
use of the Federal Rules for this purpose, it would seem cliflicult to argue 
thnt rule 408 creates n privilege.

While they have not directly endorsed nil the arguments described 
above, several federal courts have concluded that there is no generalized 
privilege thnt protects settlement communications from discovery, 
Flcforc discussing opinions whose reasoning would appear to apply tn 
eases of nil kinds, it is important lo discuss a Seventh Circuit opinion that 
deals with the special problems nssocintcd with settlement of class nc- 
lions. 175 In In re General Motorx Corp„xl,‘ tl c trial court had approved 
settlement as to a subclass of plaintiffs after refusing to permit lawyers 
for disgruntled class members to conduct discovery into how the negotia­
tions were handled by other lawyers who purported to represent the in­
terests of all members. The appellate court concluded that this refusal 
constituted an abuse of discretion and reversible error. 177 The court 
pointed out that, before approving proposed class action settlements, dis­
trict courts have a special responsibility to make meaningful inquiry into 
their fairness.17" If lawyers for class members who did not have an op­
portunity to participate in the negotiations challenge this fairness, mean­
ingful review requires affording them an opportunity to discover “ The 
options considered and rejected, the topics discussed, the defendant’s re­
action lo various proposals, and the amount of compromise necessary lo 
obtain a settlement.' "I7<>

The court of appeals noted that there was "no convincing basis" for 
an argument that the conduct of these class action settlement negotia­
tions "is protected from examination by some form of privilege. " ' " 0 Ihe 
court insisted that its ruling was consistent with the letter and spirit of

17}. Presumably similar problems could arise in connection with any settlement th.-st if. 
quired court approval, eg, "shareholder derivative suits, bankruptcy claims, antitrust suit* 
brought by the United States , . . ,  and any suits 'ntTceling the public interest.’ "  Janus Films. 
Inc. v. Miller, *01 F.2d 578. 582 (2d Cir. 19*6),

176. 59-1 F.2d 1106, 1124-25. 1131 (7lli Cir. 1979).
177. Id. at 1131.
178. Id at 1123.
179. Id. at 112} (quoting Note, Developments in the Law—Clau Actions. 89 llaav. I

Itr.v. 1318. 1562 (1976)).
180 /</. al 1124 n.20.
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j rule 408,'*■ It was consistent with the letter of that rule because, nu its 
' face, rule 408 "only governs admissibility. ” 1*1 It was consistent with the 

[' spirit of the rule, which seeks to promote settlement, because:
Participants in negotiations to settle class actions arc aware that Rule 
23(c) requires the trial court's approval of nny settlement reached. 
Moreover, they arc or should he aware lhal the court will inquire into 

3 the conduct of the negotiations. . . .  To the extent that such inquiry 
discourages settlements, it should only discourage those negotiated in 
circumstances so irregular ns to cast substantial doubt on their 
fairness. ' * 1

In other words, the Seventh Circuit panel concluded that participants in 
class action settlement negotiations had no reasonable expectation of pri­
vacy, at least as nguinst other members of the class. Where there is no 
reasonable expectation of privacy, no privilege should attach.

Hccausc no published opinion takes exception to the holding or rea­
soning of In re General Motors Corp.. counsel who participate in class 
action settlement negotiations should appreciate the substantial likeli­
hood that their words and deeds in that context arc both discoverable 
and admissible in a proceeding to assess the fairness of the proposed 
agreement or the adequacy of the representation of the class. Similar 
risks may attend any negotiations in which the court must approve the 
terms of a purported settlement.

In Federal Trade Commission v. Standard Financial Management Corp.1** a First Circuit panel held that the common-law right or ncccss 
reaches financial statements submitted in confidence as part of a negoti­
ated consent decree nnd thnt the parties resisting disclosure of these doc­
uments had failed to make the compelling showing that would be 
required to overcome this common-law right. The Standard Financial 
court accepted the premise that a common-law right of access attaches to 
all documents considered by a court "in the course of adjudicatory pro­
ceedings.” 185 The court then held that a judge's consideration of a pro­
posed consent decree constitutes an "adjudicatory proceeding. " 186 
According to the court, even when the proposed decree already has been 
hammered out through private settlement negotiations between a govern­
mental agency and private parties, the trial court retains a responsibility 
to "make its own inquiry into the issue of reasonableness" before it can

181. Id.
182. Id.
183. Id (citation omitted).
184 830 F.Jd 404. 409 (1st Cir. 1987).
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pul its imprimatur on llie decree ns proposed.1"7 In llie ense nl liniul, llie 
district court had relied on (lie confldcnlial flunucinl statements “in as­
sessing (lie reasonableness of llie order, i.e., in determining (lie litigants' 
substantive rights, and in performing its adjudicatory function. The tom- 
mon-lnw presumption of public access therefore ntlnchcd to them."1" 
The court went on to hold thnt a party who attempts to overcome die 
common-law right of access must make a compelling showing nnd that 
the courts should prohibit public disclosure (in this case lo n newspaper) 
only when the intcicsts that would be served by scaling the documents 
clearly outweigh the policy and tradition that support the public right of 
access.1"9 In the ease nt hand, the First Circuit upheld the Irinl court's 
decision to unseal the financial documents even (hough they had l>ern 
submitted to the governmental agency as part of settlement negotiations 
on the assumption thnt they would remain confidential. F.n route lo its 
holding the court noted that the “appropriateness of making court files 
accessible is acccntunted in eases where the government is a party: in 
such circumstances, the public's right to know what the executive branch 
is about coalesces with the concomitant right of the citi/.cnry to appraise
the judicial branch."190

Two of the most important eases outside the class action environ­
ment that hold that settlement communications arc not privileged from 
discovery involved the Freedom of Information Act (FOIA).'9' Decatur 
the opinions in these eases obviously were influenced by (he policies 
favoring disclosure that inform the FOIA, it may not be safe lo assume 
that these courts would adopt the same posture in eases in which the 
target of the discovery is not the federal government and the FOIA is 
irrelevant.'97 Neither court, however, limited its holding that rule 4(»S 
docs not create a generalized discovery privilege.'91 Thus, on their face, 
these opinions apply across the board.

District Judge Hogan wrote the first of these two opinions in Center
187. Id. H 408.
188. Id. at 410.
189. Id
190. Id.
191. 5 U.S C. J 552 (1982); see NAACP legal Defense A E»Iuc. Fund. Inc. v. Depftllmrnl 

of justice, 612 F. Supp. I M3 (I) D.C. 1985); Center for Auto Safely v. Depatlmeni of justice.
576 F. Supp. 739 (D D.C. 1983)

192. See NAACP Legal Defense <4 F.due. Fund. 612 F. Supp al 1146-47; Center fur t»r* 
Safety. 576 F. Supp al 742 n.5, 748-49; see alto Infra notes 234-325 and accompanying in i 
(discussing FOIA's role in effortl lo ditcostr settlement communications front the fedeol
government),

193. See NAACP Lego! Defense <4 F.dur. Fund. 612 F. Supp. at 1146; Center fn- I t i '
Safety. 576 F. Supp. at 748.

r
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for Auto Safety v. Department of Justice.194 llccausc it has been died 
with approval in subsequent opinions from other courts, the pertinent 
passage from this opinion warrants full reproduction here:

' Moreover, the argument that a 'settlement negotiation' privilege is au­
thorized under F.R.E. 408 is also misplaced. The cited rule limits n 
document’s relevance nt trial, not its disclosure for other purposes [cit­
ing 2 Weinstein's Evidence Far. 408 (I)]. The protection nlTorded by 
Hole 408 is far less broad than (he DOJ asserts. While its intent is to 
foster settlement negotiations, the sole means chosen to effectuate that 
end is a limitation on their [sic] admission of evidence produced during 
settlement negotiations for the purpose of proving liability nt Irinl, not 
the application of a broad discovery privilege. Otherwise parlies 
would he unable lo discover compromise offers which could be offered 
for a relevant purpose, i.e., proving bias or prejudice of n witness, op­
posing n claim of undue delay, proving an effort to obstruct a criminal 
investigation or prosecution, or enforcing a settlement agreement.'91
This interpretation of rule 408 is arguably inconsistent with the Ad­

visory Committee's note, which indicates thnt excluding evidence of set­
tlement negotiations ns irrelevant is not ns "consistently impressive" as 
the rationale thnt focuses on the importance of promoting settlement by 
encouraging "freedom of communication with respect to compro- 
r :..e."'9ft The Center for Auto Safety passage in effect reverses the posi­
tion taken by the Advisory Committee by slighting, or discrediting 
altogether, the privilege rationale for lulc 408 and restoring the pre-rule 
408 predominance of considerations of relevance. Moreover, the para­
graph cited from Judge Weinstein's treatise lends no real support lo this 
reversal because that paragraph only makes the obvious point—a point 
made in the text of rule 408 as well—thnt a party cannot hide relevant facts simply by presenting them in a settlement discussion before they arc 
requested in discovery, a principal that applies to all privileges.

While Center for Auto Safety is not faithful to the reordering of ra­
tionales for rule 408 that is suggested by the Advisory Committee, the 
opinion is consistent with the structure of the rule itself. In fact, the 
reasoning in Center for Auto Safety exposes the central difficulty that 
irises from the kind of compromise between competing concerns that 
rule 408 embodies. The compromise in the rule consists of the decision 
to make settlement communications inadmissible only for limited pur­
poses—to prove liability for, the invalidity of. or the amount of damages 
from a claim—clearly leaving open the possibility thnt courts could nd-

194. 576 F. Supp 739 (D D C  1983).
195. Id  at 749.
196. Fr.r>. R. Evm. 408 adtboi) committee’* note.



996 Ilir. IIA5IIN03 LAW JOURNAL |Vnl )«

mil this same kind or evidence for nny of n large number of oilier 
purposes.

Ily leaving open (lie possibility ihat settlement communications 
could be r limited for any one of an almost limitless numlier of oilier 
purposes, the drnftcrs of the mlc in essence eviscerated the privilege ra­
tionale that they purported lo find so "consistently impressive" nnd that 
they intended lo make the principal underpinning of the newly formu­
lated rule, llie protection of rule 408 virtually evaporates; there are so 
many conceivable purposes for which settlement communications might 
be admissible, and counsel ensily c: n argue tlml they cannot determine 
whether there is some permissible purpose for which the communications 
might be admissible nt trial unless they can discover their contents.1’' 
The Center for Auto Safety opinion shows that the drafters constructed a 
rule that is unfaithful to its own rationale. To truly serve the privilege 
rationale, n rule would have to offer at least presumptive protection from 
both discovery nnd admissibility in most circumstances (perhnps analo­
gous to Ihe protection offered by the work product doctrine ns it applies 
to material thnt docs not reflect a lawyer's mental impressions or legal 
theories). Hy adopting the much more limited approach reflected in rule 
408, the drafters made results such ns those reached in Center for Auto 
Safety virtually inevitable.

Several other reported opinions support the notion that there is no 
generalized "privilege" for settlement communications. In NAACP Legal Defeme and Educational Fund. Inc. v. Department of Justice,for 
example, the court paraphrases part of the key passage from Center for Auto Safety to justify the conclusion that rule 408 "was never intended to 
be a broad discovery privilcgc.",v,, Examples of opinions that reach the 
same conclusion on the privilege issue but do trot rely on Center for Amo Safety include Triox Co. v. United States3™ and Manufacturing Systenn. Inc. v. Computer Technology. Inc.301 In an opinion issued just before rule 
408 became effective, Judge Charles Richey concluded that while settle­
ment communications "arc clearly not admissible at trial for a number of 
public policy reasons, such negotiations do not fall within the confines of

197. Srr. e.g. Dennett v. U  t’err. 112 F.R.D. 1)6. 1)9-40 (I) R I. 1986), divrtmeJ iV*
notes 20)-1J and accompanying test.

191. 612 P. Supp 114), 1146 (D D C. 198)) (FOIA ease).
199. For a aimilar u*e of Centtrfor Auto Safety, lee Weinman v. Fr uchtman, No. 8J-MJI

(S D N.Y. Oct. 31. 1986) (WFSTLAW, Allied* ilatabate)
200. II a .  a . DO. 1)4-)) (1986)
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the privileges recognized at common law."101
Judge Selya's recent opinion in llennett v. La Tere303 reflects the 

most aggressive assault on the notion that settlement communications 
should be nt least presumptively privileged from discovery. The court 
addressed "whether a nousctlliug defendant in a civil action may compel 
disclosure of an accord reached between the plaintiffs nnd (former) code- 
fcndnnls.",,M The court first faced the question whether or not the re­
maining defendant could show that the settlement documents met (he 
"liberal view of the standards of relevance applicable in discovery pro­
ceedings."103 The judge nnswoed this question in the affirmative. Signifi­
cantly, lie pointed out that rule 408 bars admission of such material only 
for limited, specified purposes, leaving open the possibility of admissibil­
ity for other purposes,106 nnd that there is "no satisfactory way for the 
[remaining defendant] to determine whether it can slip within the integu­
ment of the Rule 408 exception unless it gains discovery access to the 
settlement documents."101 The court confirmed Ihe implication of this 
observation, noting that "in our adversary system" the only fair way lo 
reach a conclusion about whether there might be a permissible use of the 
settlement documents at trial is lo compel their disclosure in 
discovery.11’*

I laving thus conclude mat it would be virtually impossible to block 
discovery of such materia on grounds of irrelevance, the llennett court 
asked whether there were any other considerations thnt "might militate 
against disclosurc."lfW In particular, it discussed whether some policy 
consideration reflected in rule 408 should either bar discovery of the set­
tlement materials or, short of creating an absolute bar, lead courts to 
require parties who seek discovery of such material to make some show­
ing of justification or need beyond satisfying the liberal relevance stan­
dard of rule 26(b).110 Rejecting the reasoning and conclusion in Bottom t. Hatton Associates,1,1 the court held that nothing in rule 408's language 
or purposes justifies a conclusion that it creates any special obstacles to 
discovery. In finding (hat the settlement documents in question were

202. Oliver v. Committee fur Ihe ReF.leclion of Ihe I'residcnt. 66 F.R.D. 5)J, 5)6 (D.D.C. 1975)
20) 112 F.R.D. 1)6 (D R I. 1986)
204 Id al 1)7.
205. Id *1 1)9.
206 Id. i l  1)9 n.l.
207. Id al 1)9.
208. Id
209. Id.
210. Id. al 140.
211. 9 6  F .R .D . I58(F .DNY  1982); i f f  infra nole* 218-19 .md acn'nip-inying lc»l


