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1 concern a public hazard, the cour* may enter an order prohibiting disclosure of the portion that

2 has not been previously disclosed and docs not concern a public hazard.

3 (c) An interested person alleging that a judgment or order entered by a court violates (a)

4 or (b) of this section may contest the order by filing a motion to vafcatc the judgment or order

5 at any time with the court that entered the motion. An interested person alleging that a requested

6 judgment or order would, if entered, violate (a) or (b) of this section may contest the request by

7 filing an opposition with the court where the request is pending.

8 Sec. 09.25.240. PRIVATE AGREEMENTS ON MATERIALS CONCERNING PUBLIC

9 HAZARDS, (a) That part of an agreement or contract executed in or^er to settle civil litigation

10 or in connection with discovery in civil litigation that has the purpose or effect of concealing ai *
11 public hazard or information concerning a public hazard is .voitj and may not be enforced.

12 (b) An interested person who believes that an agreement orpontract that violates (a) of

13 this section is being enforced may bring an action for injunctive relief against a party to the

14 agreement or contract.

15 Sec. 09.25.250. DEFINITIONS FOR AS 09.25.230 - 09.25.250. In AS 09.2.r.230 -

16 09.25.250,

17 (1) "interested person" shall be construed as tjiai tejjn is used in AS 44.62.300,

18 but does not include a party to the litigation in whipjt tfie cpntcsted judgment or order was

19 entered or in relation to which the contested agreement or contract was executed;

20 (2) "public hazard" means an instrumentality that has caused injury to a person

21 or property, and includes a device, instrument, person, procedure, or product, and a condition of

22 a device, instrument, person, procedure, or product. *

23 * Sec. 2. The provisions of sec. 1 of this Act have the effect'pf changing Alaska Rules of Civil

24 Procedure 24, 26(c), 26(0, 29, 30(d), and 37(a)(2) by limiting the discretion of the court in entering

25 protective orders regarding discovery in civil litigation, by limiting the discretion of the panics to civil

26 litigation to enter into agreements regarding dircovery procedures, and by granting automatic limited

27 intcrvcnor status to certain persons challenging certain court orders or motions in civil cases.

28 * See. 3. AS 09.25.230(c) and 09.25.240, added by sec. 1 of this Act, arc applicable only to orders

29 or judgments entered by a court, or agreements or contracts entered into by panics to civil litigation, on

30 or after the effective date of this Act.

31 • See. 4. This Act takes effect only if sec. 2 of this Act receives the two-thirds majority vote of each
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D a n g e r s  I n s u r a n c e  

C o m p a n i e s  H i d e

c T h e  B lo o d  o f  T h y  N e ig h b o r ’

Morton Mintz

I magine a manufacturer who 
discover* that one of his prod­
ucts has a defect that is caus­
ing grave injuries to unsus­
pecting consumers. If he 
prompdy warns them, halts 

production, and recalls the product, he 
will be obeying a moral obligation that 
is deeply rooted in our religious and 
ethical heritage. The obligation is ex­
pressed this way in Leviticus 19:16: "Nei­
ther shalt thou stand idly by the blood 
of thy neighbor."

Now imagine a house bordering an al­
ley. From a second-floor window, X sees 
Y lay a nearly invisible wire across the 
alley and then run away. Moments later, 
X secs Zr-an unsuspecting stranger to 
whom he has no spatial tic-walking to­
ward the wire. X’s moral obligation to

Morton Mintz, an amud-winnir\g in- 
mtyjuivc rrportrrfor tht Washington Post, 
now mind, is tht author of At Any Cost: 
Corporate Greed, Women, and the Dai­
kon Shield (Tuntheon 1985). ThisasrtitU 
it nprinttd with permission from The 
Washington Monthly (January/February 
1991). °Tht  Wkshiryton Monthly Com­
pany, Washington, D C

warn Z is also his duty under the laws 
of a do7.cn foreign countries. In the Unit­
ed States since 1973, 27 states and the 
District of Columbia have enacted some 
version of the so-called "Good Samari­
tan" statute.

In a final scenario, our manufacturer 
neither warns of the defect nor recalls 
the product. Figuratively, he Lays a near­
ly invisible trip wire and flees. Watching 
him do it from the window, and then 
sitting in silence as consumers are am­
bushed, is the manufacturer's products 
liability insurer. He is above it all. He 
sounds no warning. Unlike X, however, 
he claims that his conduct is morally 
right—even though, unlike X, he is not 
a "stranger" to Z since the insurer pro­
fits from the consumer, and even though, 
unlike X, he in essence enabled Y to lay 
the trip wire by underwriting the effort.

His conduct, he points out, is required 
by the courts. They have ruled that an 
insurer has no affirmative duty to want 
the public or to facilitate a recall of a
Eroduct it insures. "Indeed, under the 

iws of, I think, every sate," Craig A. 
Bcmngton, general counsel of the Ameri­
can Insurance Association, told me, 
"the insurer has an absolute obligation

to provide a defense for that policyholder 
against claims that arise, and the insurer 
can be sued when policyholders believe 
that insurers are not vigorous enough 
in providing that defense."

Lic-ability Insurance 
"My primary concern," Bcmngton 

said, is that no standard be established 
under which

insurers essentially become police of­
ficers or reporting offidals-an arm of 
the government. . . or that insurers 
do the work of government and be 
blamed when government fills in its 
responsioility ro make judgments as 
to what products ought not to be on 
the market. . . .  A legal duty to dis- 
dose with regtnl to a product that the 
insurance company has covered would 
be contrary to the insurer’s statutory 
and contraaual obligations today and 
place the insurer in a terrible bind.

Bcmngton has a point about the role 
of government, but through him die in­
surance industry makes an argument for 
preserving the confidentiality of a com­
mercial relationship no nutter the cost 
in human life It's an argument that 
government, which has no higher mis­
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sion thin public safety, must not com­
pel insurers to divulge information that 
would protect us from massive, contin­
uing disease, injury, and death, 'it’s an 
argument that would surely astound 
most Americans were they aware of it; 
hut through a quiet accretion of court 
rulings, and without congressional de­
bate, this privileged position asserted by 
products liability insurers has evolved 
into national policy. It’s an argument 
that in essence is an excuse for the insur­
ance industry to stand by the blood of 
its neighbors.

Meanwhile, the neighbors in the mar­
ketplace and the workplace have been 
shedding lots of blood. Consider the 
dreadful catastrophes caused by only 
two products: the Daikon Shield, the 
defective intrauterine contraceptive de­
vice (IUD), and asbestos, the deadly 
mineral.
New Year’s Eve Irresolution 

The Daikon Shield was sold in the 
United States from Imuary 1971 to June 
1974, when the manufacturer, pressed 
by a worried Food and Dnrg Adminis­
tration (FDA), ended domestic sales 
(but continued foreign sales until at least 
April 1975). During those threc-and- 
onc-half years, physicians implanted ai 
estimated 2.2 million of the devices in 
the United States and 800,000 in some 
100 other countries. For at least a decade 
after the sales halt, according to rcccndy 
available court documents, the liability 
insurer joined the manufacturer in sup­
pressing knowledge of the lUD’s hazard­
ous defects.

The foreseeable and preventable result 
was that tens if not hundreds of thou­
sands of women suffered life-threatening 
pelvic infections, which commonly im­
paired or destroyed their ability to bear 
children. In addition, hundreds of chil­
dren were bom with injuries inflicted by 
the Daikon Shield while it was their 
companion in the womb, causing blind­
ness, cerebral palsy, and mental retarda­
tion. Eighteen deaths have been reported, 
bur the toll is certainly much higher, if 
only because in Third World countries 
no one was counting.

The insurer was Aetna Casualr 8c 
Surety Company. ACS is wholly owned 
by Aetna Life 8c Casualty Company, 
one of the world’s largest provider* of 
insurance and financial services. In its 
corporate publications, Aetna acclaims 
itself a “ good corporate citizen.’ ’ No­
tably, it was an ACS senior claims adjuster 
who, *..» New Year’s Eve of 1981, writ­

ing in the margin o f a complaint filed 
by a Daikon Shield victim, raised the 
rarely asked question: "What is duty of 
an insurer to the public when it has knowl- 
edge of serious pmluci defects which an hkeh 
to cause injuryfn [Italics added.)

That William D. McGchce had asked 
i he question did not become known for 
more than six years; whatever the answer, 
it isn’t on the record. So I asked Aetna 
for an answer, and a spokesman assured 
me I’d get one. Several days later, Aetna 
lucked our, giving an interesting reason: 
The information I was seeking concerned 
the industry as a whole, and therefore 
I should talk to Herrington, the insur-

Thc courts equate an 
insurer of w oundirj and 

lethal products with a priest 
who hears the sacramental 

tonfessiott o f a serial 
murderer.

ancc association counsel.
About 21 million U.S. workers have 

been exposed to asbestos, and several 
hundred thousand of them arc expected 
to die of asbestos-induced cancer over 
the next quaner-ccntury. In Outrageous 
Misconduct, Paul Brodcur wrote: “ By 
1981, many of the nation’s insurers had 
known for decades that asbestos workers 
were dying early, but had kept silent 
while their underwriters wrote policies 
for workmen’s compensation and com­
prehensive general liability as fast as they 
could put pen to paper.”

Proving to a farc-thec-wcll that they 
had known the truth from their own 
“ actuarial tables, ratings schedules, phy­
sicians’ reports, workmen’s compensa­
tion claims, underwriting guidelines, 
and safcty-and-cngincering manuals,”  
Brodcur wrote:

If at some point along the way, Aetna, 
Travelers, Commercial Union, Liberty 
Mutual, INA, Hanford, Home, 
Lloyd’s, or any of the other major in­
surers of the asbestos industry had 
gone public with their inside knowl­
edge, they might well have been able 
to save tens of thousands of lives and 
untold suffering and pain.

Why did insurers conceal their knowl­
edge and continue to provide coverage? 
Disclosure, Brodcur explained, would

have encouragtd claims and damage 
suits, and run counter to bu*c insur­

ance-company practice, which is to 
write as much coverage as possible, 
and as cheaply as possible, in order to 
reap a rich harvest of premium* thst, 
when invested, will return enough 
money to pay for future claims and 
nuke a profit for the company.

As Ralph Nader put it in a 1987 article 
in the Suffolk law Review, insurance com­
panies “ have become predominantly 
cash flow financial institutions. . . . 
More and more attention is being paid 
to increasing investment income through 
premium volume.’*

Such a casino philosophy too often 
has led to industry indifference to loss 
prevention and advocacy for health and 
safety, which, as some insurers often 
brag, arc historical objectives of insur­
ance. Thus, Aetna's top officers piously 
stated in their 1989 annual report that 
“ the best way to keep premiums down 
is to work with clients to prevent or 
minimize losses.’’ Yet, while the Aetna 
Life and Casualty Company foundation 
made S6.8 million in grants in 1985, 
Nader wrote in 1987, “ the only safety 
contribution was $5,000 to an India­
napolis, Indiaiu, Volunteer Fire Depart­
ment, according to the annual report of 
the company and the foundation.”  

The downside of loss prevention for 
the industry was described in a 1971 
study by Herbert S. Denenbeig, the for­
mer insurance commissioner of Pennsyl­
vania. Loss prevention, he wrote, “ might 
encourage self-insurance and might other­
wise lessen the need for insurance (and) 
lower premiums, and decrease . . .  in­
come and cash flow.’’

Robert Hunter, president o f the Na­
tional Insurance Consumer Organiza­
tion (NICO), said in an interview, “ It’s 
a shocking thing that what the industry 
knows from its hies could save lives (but) 
is never upped.”  He cited an example: 
The National Highway Traffic Safety 
Agency (NHTSA) tcst-crashes can equip­
ped with dummies to find out how safe 
—or unsafc-thcy arc, while insurers rc- 
fusc to release the dau on millions of 
can that have crashed with teal people 
in them.

“ Even repeated litigation arising from 
well-known and identical hazardous prod­
uct models or services has not prompted 
the insurance industry to insist on elimi­
nation of possible dangers,'’ Nader wrote. 
“ The insurance industry’s indifference 
to loss prevention has been a significant 
contributor to the ‘insurance crisis’ of 
the 1980s, which hit consumers and 
businesses with skyrocketing premiums."
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Was the conduct of insurers in the 
Daikon Shield and asbestos eases an aber­
ration? “ It happens routinely,”  Dencn- 
bcrg told me. “ They don’t come for­
ward and say, ‘Hey, world, look out for 
this!’”  Fortunately, some firms break 
the mold. In 1970, for example, Chadcs 
K. Cox, president of the Insurance Com­
pany of North America (INA), said that 
INA “ will no longer insure the com­
pany that knowingly dumps its wastes.” 

Early in the Reagan administration, 
NHTSA voided an automobile safety 
standard that required air bags or other 
automatic restraints and would have 
saved thousands of lives annually. In 
what Nader hailed as a “ luminous ex­
ception" to the industry norm, the huge 
State Farm Mutual Automobile Insur­
ance Company fought NHTSA’s action 
up to the Supreme Court and was vindi­
cated in 1983 when the court held the 
action illegal.

However admirable, such exceptions 
provide no due as to how many deaths 
and injuncs ins arcts could have prevented 
through the years, or could prevent from 
now on, by dedicating themselves to 
loss prevention and by disclosing their 
knowledge of dangerous defects in prod­
ucts and needless workplace hazards. 
Brodcur found that insurers could have 
saved the lives of tens o f thousands who 
fell victim to only one product, asbestos.

So it’s a fair question: What did the 
insurers know and when did they know 
it about hazardous defects identified after 
marketing in, say, automobiles? Aircraft? 
Athletic gear? Building materials? Butane 
lighters? Drugs and vaccines? Food addi­
tives? Playground equipment and toys? 
Toxic chemicals? No one asks the insurers 
to reveal cvcry'thing they know. And 
they shouldn’t, says NICO’s Hunter. 
“ But in the ease of a product that kills 
they have a duty to warn.”
Robins’s Hoods 

Aetna became deeply involved in the 
Daikon Shield episode 16 years ago in 
Wichita, Kansas, where the manufacturer, 
A.H . Robins Company, was the defen­
dant in an early, seemingly routine per­
sonal injury trial. To that point Robins 
had sold more than 4.5 million Daikon 
Shields, claiming that in preventing preg­
nancy the device had a stunningly low 
failure rate of 1.1 percent p a  year. All 
along, however, Robins—but not Aetna- 
had known that the claim was based on 
studies that were unreliable at best and 
fraudulent at worst: The true failure rate 
of the Daikon Shield was lata deter­

mined to be about 5.5 percent.
In February 1975, near the end of the 

trial, a leading plaintiffs’ lawyer, Bradley 
Post, introduced a smoking-gun internal 
Robins memo. In the memo, which was 
written exactly four days before the com­
pany bought rights to the Daikon Shield 
in June 1970, a Robins medical execu­
tive revealed that the developer o f the 
device had admitted to him that he knew 
the pregnancy rate to be well over 1.1 
percent. The memo erased any possible 
doubt at Aetna that the claim was false, 
devastated the defense, and led the jury 
to make the first award of punitive dam­
ages to a Daikon Shield victim.

A Congress that can compel 
disclosure by accountants 
can also compel disclosure 

by insurers who learn 
of avoidable hazards in 

products and the workplace.

The amount of the award was relatively 
small—S75,000. But the defeat and its 
implications infuriated Aetna and William 
A. (Skip) Forrest, Jr., general counsel of 
Robins. They blamed Roger L. Tuttle, 
the Robins in-house counsel in charge 
of Daikon Shield products liability liti­
gation. Soon afterward, Tutdc testified 
—and Forrest denied—that Forrest or­
dered him to arrange the destruction of 
hundreds of “ troublesome”  documents 
(some o f which Tuttle secretly saved). 
In short order, Aetna forced Tuttle’s dis­
missal from Daikon Shield Icgil matters. 
ForTest replaced him with what is now 
McGuire, Woods, Battle &  Boothe, Vir­
ginia’s second-largest law firm, which 
would coordinate as many as 150 Daik­
on Shield defense law firms around the 
country.

A development of supreme importance 
followed in a few weeks. According to 
hitherto unrcportcd Aetna internal mem­
os, by November 1974 ACS had, or was 
trying to take, “ complete control”  of 
Daikon Shield litigation from Robins. 
Through McGuire, Abods, ACS in March 
1975 dearly assumed complete control. 
From that day forward, McGuire, Woods 
was getting its marching orders from the 
insurer, not the manufacturer.

In the process, Aetna had to, and did, 
learn what Robins knew and what plain­
tiffs’ attorneys would soon demonstrate 
with overwhelming scientific evidence:

the longer a Daikon Shield remained in 
the body, the greater the risk of pelvic 
infection or pelvic inflammatory disease 
(PID). As far back as 1956, articles in 
sdcntific literature had warned that nylon 
rotted upon long-term exposure to body 
fluids. Robins’s IUD was the only one 
with a retrieval string that was not only 
made entirely of nylon, but also consisted 
of hundreds o f tiny filaments encased 
in a sheath. As the nylon rotted, bacteria 
that penetrated the spaces between the 
filaments were wicked into the normally 
germ-free uterus, where they caused PID.

Robins did not test the Daikon Shield 
for safety until after it began to sell the 
device worldwide. Aetna knew this. In 
October 1975, a meeting was held at 
Aetna to discuss “ problems of defense”  
in Daikon Shield lawsuits. One of the 
problems, claims adjuster Ronald Szcrc- 
mcta said in a memo, was “ lack o f test­
ing prior to marketing." In February 
1976, an ACS internal memo acknowl­
edged inadequate testing. But later in
1976, Aetna was still reassuring other 
companies providing coverage to Robins. 
Yes, an Aetna official told one o f them, 
Aetna was “ completely satisfied with 
Robins’s testing and marketing program.”
Incriminating Experiments 

The fust experiments incriminating 
the Daikon Shield string were reported 
in 1974 by IUD expert Howard J. Tatum. 
Aetna then began to fund numerous 
string studies through McGuire, Woods, 
using the lawycr-cfient relationship to 
cloak the results. An early, ominous 
report came in December 1975, when 
the law firm told senior ACS attorney 
John A. Edgerly, Sr., that a British study 
was “ showing greater bacteria buildup 
with DS [Daikon Shield).”  Aetna also 
paid for a comparative study by New 
York University’s primate laboratory of 
IUDs in baboons (primates that, after 
chimpanzees, have a female reproduc­
tive system most closely resembling a 
human’s).

Attorney Edgerly feared confirmation 
ofTatum’s experiments. And so in June
1977, he wrote a classic hcad-in-the-sand 
directive to Harris W. Wagcnscil, then 
a San Francisco lawyer who has been de­
scribed as “ a principal architect”  of the 
defense of the Daikon Shield, and who 
reported to Aetna mostly through Mc­
Guire, Woods. First, Edgerly instructed 
Wagcnscil to classify information about 
the baboon study as a lawyer’s confi­
dential “work product”  to prevent plain­
tiffs’ counsel from seeing it. Then he
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wrote: “ There is one caveat, and that 
is, this test could verify the finding of 
Tatum-if the conclusion appears to be 
headed in this direction, the study will 
l?c aborted.”

For whatever reason, the study con­
tinued long enough to go far toward 
confirming Tatum’s experiments. In an 
analysis of the data in 1981, after the 
study was completed, Dr. William M. 
O ’Leary, professor and chairman of mi­
crobiology at Cornell, concluded that 
there was “ a striking association”  be­
tween the mulrifilamcntcd string and 
bacterial contamination of the womb. 
After I learned of the study in 1984, 
NYU refused for six months to reveal 
who had paid for it. Finally, Forrest ad­
mitted in court testimony that Aetna 
had picked up the entire bill.

Only a complete recall could protect 
Daikon Shield wearers, all of whom 
were unaware that the string deteriorat­
ing in their bodies was exposing them 
to ever-increasing peril. The need for a 
recall of these IUDs became apparent in 
late May 1974, when Robins disclosed 
that four women who had become preg­
nant while wearing the Daikon Shield 
had suffered rare fatal septic infected 
miscarriages. The toll of serious eases

and fatalities increased almost daily.
FDA staff members urged Commis­

sioner Alexander M . Schmidt to recall 
at least all unimplanted Daikon Shields. 
But he settled for a “ voluntary”  sus­
pension o f sales—the weakest course of 
action besides doing nothing. It was also 
the course Robins had preferred because, 
a Robins lawyer advised, it minimized 
the company’s legal liability. An Aetna 
memo quoted a revealing admission from 
an official identified as Bill Dumbauld: 
“ Bill’s caustic comment was ‘those unsafe 
carson the road aren’t being recalled.’”

To force a recall, Aetna could have re­
fused to renew the annual liability cov­
erage tl at Rob'ns needed to do business 
since, as Robins’s own insurance broker 
warned, if ACS didn’t insure the Daikon 
Shield, no other carrier would. The pos­
sibility was considered. But Aetna resisted 
a true recall, and a reason emerged in 
a 1980 interoffice communication in 
which ACS official Douglas D. Carr dis­
cussed a meeting the previous day. Rob­
ins, he wrote, “ was still contemplating 
a recall o f the IUD  which would ‘pre­
cipitate an influx of claims’”

Aetna renewed its coverage in 1976 
and again in 1977. That it coveted the 
Robins account is suggested by an inter­

nal memo warning that “ unless we do 
something to safeguard ourselves, prof­
itability o f account will disappear.”  Al­
though Aetna’s profits from 1974 to 
1977 haven’t been disclosed, its 1973 
profit from Robins wa$ relatively trivial 
—about S30,000, according to an inter­
nal memo.

Even supposing that Aetna subsequent­
ly jacked up its premiums, it seems string: 
that profits on this scale could account 
for the annual renewals after 1974, when 
Aetna had to know that big trouble lay 
ahead. But blindly following the “ basic 
insurancc-company practice”  of seeking 
the maximum possible premium income 
in order to make investments had ap- 
parendy led Aetna into a colossal blunder. 
“ I can’t see anything beyond stupidity,” 
said N ICO ’s Hunter, “ I just can’t.”

Aetna finally cut off coverage effective 
February 28, 1978. The cut-off was a 
consequence o f a mcgabucks battle with 
Robins, similar to one in the asbestos 
litigation, over the question of when the 
insurer’s liability began: upon exposure 
to the product or upon diagnosis of dis­
ease. Negotiations failed to settle the 
dispute, so Robins sued Aetna.

In March 1977, while the case was 
pending in circuit court in Richmond,
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the companies signed a secret armistice. 
Aetna, waiving traditional immunities 
from liability, consented to some cold­
blooded provisions. It would pay all 
compensatory awards, even for “ intruded 
bodily injuries,”  and for injuries arising 
“ on account of Robins’s failure to dis­
close relevant information and the sup­
plying of false and misleading information 
[to physicians and women].”  [Italics 
added). The quid for this quo was that 
Robins would pay all punitive awards. 
The lawsuit was settled in 1984, on the 
eve o f trial.

The pact could have embarrassed Aetna 
and rocked the industry ifit leaked into 
a court proceeding. ACS outside coun­
sel Rufus Coldwcll warned in a 1982 
memo that a judge could construe it 
“ in an unfavorable manner and place 
upon ACS some heretofore non-existent 
duty of disclosure to the public.”

In February 1984, the then-chief U.S. 
district court judge for Minnesota, Miles 
VV. Lord, excoriated E. Claiborne Robins, 
fr., and two other top Robins executives 
for having refused to recall the Daikon 
Shield. A multitude of women were still 
carrying “ the deadly depth charge in 
their wombs, ready to explode at any 
time,”  Lord told the utterly unrepen­

tant trio standing before him. “ Pace up 
to your misdeeds,”  he pleaded. “ Please, 
gcndcmcn, give consideration to tracing 
down the victims and sparing them the 
agony that will surely be theirs.”  Finally 
in October, Robins asked all women 
who were wearing the Daikon Shield to 
have it removed.

If Lord had seen the newly available

While the Daikon Shield 
episode left Robins a 
shattered, humiliated 

company, Aetna almost 
completely escaped 

punishment.

court documents, he surely would have 
extended his wrath and his plea to com­
plied Aetna executives. Still, he had a 
few harsh words for Aetna:

The policy o f  delay and obfuscation 
practiced by [Robins’s] lawyers ir< 
courts throughout this country has 
made it possible for you and . . . Aetna 
Casualty and Surety Com pany to  de­
lay the payment o f  these claims fo r

such a long period that the interest 
you cam in the interim coven the cost 
of these eases. You, in essence, pay 
nothing out of your pockets to settle 
these eases.

But in keeping with the court rules— 
it’s a no-no for a jury to be told whether 
a defendant is insured—the Aetna execu­
tives were, and remain to this day, all 
but invisible. Yet they have been com­
plied in a decade of delay of the recall, 
while the Daikon Shield injured thou­
sands more women than any serial rapist 
ever has.
Monkey Business 

Aetna dodged my questions about the 
baboon study, the armistice with Robins, 
and other awkward subjects, citing “ legal 
reasons,”  “ advice of counsel,”  and the 
inviolability of insurer confidentiality: 
“ We arc prevented by law from publicly 
discussing or otherwise disclosing any 
information provided to us in confidence 
by our clients,”  a spokesman told me 
at the time.

“ Confidentiality is not only paramount 
to an insurer’s relationships with its cli­
ents; it is also our business and legal prin­
ciple without which it might not be 
possible for insurance companies to pro-
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vide . .  . liability insurance in any form.”  
Unlike the insurance inoL.try, the 

medical and legal professions do not say 
“ never”  to disclosure because they recog­
nize that confidentiality treated as an 
absolute inevitably collides with higher 
responsibilities to the welfare or the 
community at large:

• The American Medical Association’s 
ethical code allows a physician to “ re­
veal the confidences cntiustcd to him 
in the courec of medical attendance”  if 
“ required to do so by law or (if] it be­
comes necessary in order to protect the 
welfare of the individual or of the society.”

• The American Psychiatric Associa­
tion’s “ Guidelines on Confidentiality”  
warn that “ psychiatrists today may be 
held responsible for protecting parties 
whom their patients seriously threaten, 
particularly when these other persons 
have been specifically identified.”

• The American Bar Association’s 
Model Rules of Professional Conduct 
say that information confided by a client 
may be revealed “ to the extent the law­
yer reasonably believe' necessary . . .  to 
prevent the client from committing a 
criminal act that the lawyer believes is 
likely to result in imminent death or sub­
stantial bodily harm.”

Considering that a dangerous patient 
or client is usually only a threat to one 
person or a few people, and that just one 
needlessly hazardous product may injure 
tens o f thousands of people, is it rational 
public policy to treat the insurer-cus- 
tomcr relationship as sacrosanct?

And even in financial matters that aren’t 
life-threatening, the government is likely 
to construe professional confidentiality 
as waivable. Accountants had no small 
role in the S&L disaster, a case in point 
being a major accounting firm’s apparent 
cover-up o f the shenanigans of Charles 
Keating, Jr. So late last year, the House 
of Representatives passed a bill requiring 
accountants to alert regulators to serious 
irregularities. The bill died in conference 
with the Senate, but Rep. Ron Wyden 
(D. Or.), who has been sponsoring the 
proposal for years, secs a good chance 
of enactment in the new <ession. A Con­
gress that can compel disclosure by ac­
countants can also compel disclosure by 
insurers who Icam of avoidable hazards 
in products and the workplace.

But the way things stand, the courts 
equate an insurer of wounding and lethal 
products with a priest who heats the 
sacramental confession o f a serial mur­
derer. In Etbia m tht Sanctuary, author 
Margaret P. Battin recalls the much-

publicized West German case of Jurgen 
Bartsch, a 15-year-old butcher’s appren­
tice who confessed to his priest that he 
had committed a murder:

The priest attempted to  persuade 
Bartscn (o give himself up to the police 
When he was unable to Jo  so, the priest 
followed Roman Catholic churcn law 
requiring absolute confidentiality o f  
the confessional and did not reveal in­
formation about the murder o r Baruch’s 
intentions. Bartsch committed three 
more m urders-a ll o f  them o f  11-ycar- 
o ld  boys, all o f  whom he subjected to 
sexual torture prior to killing them— 
before he was caught four yean later 
(in 1966].

At least the priest did what he felt he 
could to avert further bloodshed. The 
insurere of asbestos and the Daikon Shield 
did not.

More than two yean after William 
McGchee had asked his incisive question 
about the insurer’s duty, he was still 
groping for a satisfactory answer—while 
women in large numbers continued to 
be stricken with pelvic infections. He re­
phrased his concern in April 1984 in 
handwritten notes in which he spoke of 
the “ dilemma of insurance company 
which knows that insured has danger of 
defective product.”

Aetna’s headquarters ar ss than 20 
miles from a nuclear plan If the “ de­
fective product”  giving rise to the “dilem­
ma”  were about to cause a meltdown 
at the plant, would Aetna bend its iron 
rule of confidentiality?
The Columbus Dump 

Thirteen days after the February 1975 
verdict in Wichita, Forrest and other 
Robins officials met in Hartford with 
five Aetna executives and an official from 
Robins’s insurance broker to discuss 
why the case had been lost and how to 
build better legal defenses against Daikon 
Shield lawsuits. Toward the end o f two 
pages of handwritten notes, Joseph E. 
Fazio, an ACS manager and claims at­
torney, made a startling reference to 
Forrest: “ Purging files to be sure that 
for future the)' will not be as vulnerable." 
The meeting minutes also refer to a dis­
cussion of purging o f documents.

In one way or another, thousands of 
documents sought by plaintiffs’ lawyers 
vanished suspiciously after McGuire, 
Woods took over the Daikon Shield liti­
gation under Aetna's direction. An es­
pecially odd fate awaited about 20 boxes 
o f documents, some concerning secret 
tests o f the Daikon Shield’s string.
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The pjpcrs had been in the pouation 
o f Harris Wagcnscil, the San Francisco 
attorney retained by McGuire, Woods. 
He shipped the boxes to Columbus, 
Indiana, when he moved to a new home 
there. In what he described in testimony 
as a “ spring cleaning," his wife had the 
boxes caned off to the city dump.

At the time, the papers relating to the 
string tests were under a aiurt “ non- 
destruct" order. In a Febnvuv 1984 re­
port to Judge Ixard, two spxial masters 
said that plaintiffs’ attorneys had estab­
lished a strung prima facie cate tlut there 
was “ ongoing fraud" and that it had 
“ involved the destruction or withhold­
ing of documents."

In June 1984, when Daikon Shield 
litigation was reaching food tide propor­
tions, four ACS officials met to discuss 
the carrier's options. One sentence in 
notes o f the meeting-handwritten by 
someone not publicly idcntificd-lcaps 
olf the page: "Ifw»; propose alternative 
#1—re: giving grer.rer detail about how 
to run their (Robins's) operations and 
they don't accept it and we walk, aren’t 
we conspiring even more."

This teasing hint drew strength in 
1985, when the U.S. Department of 
Justice began to investigate whether Rob­
ins had criminally obstructed justice In 
four subpoenas, a federal grand jury in 
Wichita ordered Robins ("Company X”  
or “ Company" in public court papers 
because of the secrecy of grand jury pro­
ceedings) and McGuire, Woods (“ Law 
Firm Y”  or “ Law Firm” ) to produce 
specific records. Company and Law Firm, 
asserting the attomcy-dient and lawyer's 
work-prexluct privileges, refused to pro­
duce substantial numbers of the sub­
poenaed documents.

In deciding whether to sustain the re­
fusal, District Judge Patrick F. rielly, 
who was supervising the grand jury, con­
ducted an in camera examination of scaled 
grand jury testimony and exhibits. Kelly 
ruled that the privileges could not be 
invoked “ as a result of the crime-fraud 
exception." The in camera submissions, 
he said,

contain a strong prima faoc showing 
that [Company] and its employees and 
officers participated in the commtsaion 
of crimes and fraud during the pro­
motion, marketing, and saJ: of (the 
Product], and used its attorneys to 
perpetuate and com up rhoc ongo­
ing crimes and fraud during the ensu­
ing product liability Irrigation through 
the commission ofnoaoo the courts, 
obstruction of justice, and perjury.

Significantly, Kelly noted that these 
alleged acts had occurred "during the 
period of representation by (law Firm)" 
-tha t is, during the period Aetna con­
trolled the law firm’s representation of 
Robins. i 

An appeal by Company X failed. Up­
holding Kelly 3 toO, the U.S. Court of 
Appeals for the Tenth Circuit said, "From 
1975 to 1985, the law firm was respon­
sible for the nationwide coordination of 
Company’s defense." From 1975 to 
1985, Aetna had “ complete control" of 
this litigation.

‘W hat is duty o f an insurer 
to the public when it has 

knowledge of serious product 
defects which are likely to 

cause injury?’

Company X petitioned for Supreme 
Court review. In a vigorous reply brief 
in February 1989, the justice Depart­
ment listed the possible violations it 
was investigating: obstruction o f justice, 
mail and wire fraud, false declarations 
before the grand jury, racketeering, and 
conspiracy.

The Supreme Court denied the Robins 
petition in June 1989—an obviously sig­
nificant victory for the Justice Depart­
ment. So it was astounding when in 
January 1990 the department dropped 
its five-year investigation. Had Company 
X been found to be not provably guilty 
of any crimes? Found wholly innocent 
of criminal activities? Had the “ false 
declarations before the grand jury" sud­
denly been transformed into true 
declarations?
Runaround Suit 

Flat-out allegations of conspiracy were 
made against (and denied by) Aetna in 
private lawsuits. Such allegations against 
an insurer are not a first. In cases dating 
back to 1977, for example, 80 former 
asbestos workers at a Johns-Manvillc 
plant in New Jersey accused Metropolitan 
Life Insurance Company of “ negligence, 
fraudulent concealment, and conspiracy," 
and a federal judge ruled that the insurer 
"could be held as a defendant" on those 
accusations, Brodcur wrote in Outra­
geous Misconduct.

One allegation was that in a 1935 re-
Crt on asbestos disease. Metropolian 

d altered certain passages “ to suit the

insurance industry"; another was that 
it had withheld “ vital information from 
asbestos workers." However, after long 
delays of a trial that might have deter­
mined Metropolian's legtl accountabil­
ity, the parties settled.

While the Daikon Shield episode left 
Robins a shattered, humiliated company, 
Aetna almost completely escaped punuh- 
mcnt, thanks to a dass-acuon lawsuit 
called Breland. Robins’s bankruptcy fil-. 
ing in 1985 meant Aetna faced a night­
marish possibility: It could become the 
sole defendant in the hundreds or thou­
sands o f lawsuits latent in the approxi­
mately 195,000 claims that survived court 
screening. But Aetna itself could not 
have devised a more brilliant self-rescue 
than Brclatul.

It was a mockery of an advcrsanal law­
suit: Aetna instantly embraced it; the 
lead plaintiffs lawyer had never tried a 
civil suit; .Aetna produced only the doc­
uments it cared to (summarized in a 99- 
pagc “ index"); and no plaintiffs lawyer 
took a single deposition. The Birlami 
plaintiffs’ counsel crafted the class action 
as an unpreccdcntcd-and, for the on­
going asbestos litigation, precedent-set­
ting—“ mandatory non-opt-out class."

This extraordinary move meant that 
hundreds of thousands of Daikon Shield 
victims who had never heard of their 
self-appointed putative bcncfactors- 
Glenda Breland, her co-plaintiffs, and 
their lawyers—would, without their 
knowledge or consent, forever lose their 
constitutional right to a jury trial against 
Aetna, to select their lawyers, and to 
have their cases heard in the jurisdictions 
where they' live.

U.S. District Judge Robert R. Mcrhige, 
Jr., of Richmond, who supervised both 
the Robins bankruptcy and the Breland 
hearing?, certified the class action, airily 
declaring in his April 1988 opinion that, 
“ there have been no suggestions that 
Aetna had any relation with the alleged 
injuring device except as an insurer." He 
disregarded the allegations of conspiracy 
and other wrongs imputed to Aetna 
even in Brrland, and he was at variance 
with uncontcstcd facts. Aetna’s “ com­
plete control" of the Daikon Shield liti­
gation had been a reality for nearly 13 
years, for example. And contrary to 
Mcrhigc’s opinion, Aetna attorney Ed- 
gerly’s order to abandon the baboon 
test if it was yielding undesired results 
was certainly more than a “ suggestion."

Based on Mcrhigc’s ruling, Bnland 
counsel and Aetna i ached an amicable 
settlement, as no one had doubtrd they
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would. The cJaimanu-most o f them 
exceedingly weary of waiting to be com- 
pciuaicufor injuries suffered a decade 
or more earlier- -could not easily refuse, 
though some plaintiff’s lawyers claimed 
/'collusion”  contaminated the settlement.

Once all the agreement’s misleading 
provisions are weighed, they indicate 
that for S43 million—little more titan 
nuisance value-Actna could walk away 
from the multibillion-dollar arena of 
Daikon Shield liability immune from law­
suits for ever after. This from a company 
that in 1989 listed assets o f $87.12 bil­
lion and a net income of $676 million. 
No wonder Aetna was so happy to pay 
Breland's attorneys—including a former 
partner o f the judge involved—fees of 
S8.2 million (an average o f $407 an 
hour) plus expenses.

In a bncf filed as part of an unsuccess­
ful appeal to overturn the settlement by 
500 o f the Daikon Shield victims invol­
untarily corralled by Bnland, two plain­
tiffs’ lawyers cut to the heart of the mat­
ter: “ If one follows Aetna's arguments 
to their logical conclusion,’ ’ they wrote, 
"an insurer such as Aetna cannot be 
held liable for fraud, obstruction of jus­
tice, negligence, or any other tortious 
activities as long as it is acting as insurer 
at i! c time o f its tortious activities.”
Sunshine on Policyholders 

The first line o f defense against defec­
tive and needlessly unsafe products re­
sides not in those who manage the offices 
where they arc insured, but in those 
who manage the factories where they 
arc made. This deserves particular em­
phasis because in recent years self insur­
ance has become commonplace in a 
wide range o f manufacturing industries, 
including automotive parts, chemicals, 
general aviation, medical devices, phar­
maceuticals, sporting goods, and tobacco.

Since 1979, Reps. John Conyers, Jr., 
(D. Mich.) and George Miller (D. Cal.) 
have proposed a bill to strengthen the 
first line o f defense. The bill says that 
"whoever is an appropriate manager with 
respect to a product or business practice,”  
and who “ discovers . . . a serious dan­
ger associated with such product (or a 
component o f the product) or business 
practice,”  shall within 30 days “ inform 
each appropriate federal agency in writ­
ing . .  . and warn affected employees in 
writing.”  A manager convicted of a viola­
tion "shall be fined not less than $50,000 
or imprisoned not less than two years, 
or both” ; a convicted corporation shall 
be fined not less than $100,000.

The virtues of this approach are several:
It would infajr, personal accountability 
where there is now too little, offset pres­
sures on managers to cover up, and be 
enforced by U.S. attorneys—no new bu­
reaucracy would be needed. In an impres­
sive example of local initiative, California 
enacted a dose copy of Conycn-Millcr 
in late November. .... *- •»

Florida has also blazed a trail toward 
corporate accountability. Its “ Sunshine 
in Litigation Act,”  which took effect 
July 1, says that

any portion o f  an agreement o r con­
tract with the purpose o r  effect o f  
concealing a public hazard, any in for­
mation concerning a public hazard, 
o r any information which may be use­
fu l to members o f  the public in p ro ­
tecting themselves from  injury which 
may result from  the public hazard, is 
void, contrary to public policy and 
may not be enforced.

Why not a federal sunshine in litiga­
tion act?

In the 1972 law creating the Consum­
er Product Safety Commission, Congress 
put on distributors and retailers the 
same legal burden of disclosure it put 
on manufacturers: Each and every one 
who obtains information “ which rea­
sonably supports the condusion that 
such product. . . contains a ..defect 
which could create a substantial product 
hazard”  must inform the CPSC im­
mediately. If he doesn’t, the agency is 
empowered to compel him to do that 
which he had already been morally 
bound to do.

In 1975, former Sen. Frank E. Moss 
(D. Utah) and the late Sen. Warren G. 
Magnuson (D. Wash.) introduced a CPSC 
bill that would have extended the re­
porting requirement to products liability 
insurers (and to independent testing 
labs). For Congress, the bill was an ap- 
parendy novel perception that protect­
ing human life, safety, and health is too 
important to exempt insurers (and labs) 
from reporting serious hazards to regula­
tors. The measure passed the Senate but 
died in squabbles with the House of 
Representatives over unrelated issues— 
and was never reintroduced.

Still, the public health and safety being 
so much at stake, we need new federal 
and state legislation that revives the im­
plicit message of Magnuson and Moss: 
The "thou”  in Leviticus 19:16—“ Neither 
shalt thou stand idly by the blood o f thy 
ncighbor” -cxcmpts none of us, includ­
ing the insurer watching from the 
window. □
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C A R T E R  v . N O V O T N Y
a u u 7 » r j 4  1 1 * 3  ( A l u k a  I M S )

A la s k a  1 1 9 5

app licab le  p rinc ip les o f  la w ."
The s u p e r io r  c ou rt ’s ju d g m e n t  is  A F ­

F IR M E D , and  the  case is R E M A N D E D  
vvith in s tru c tio n s  to the s u p e r io r  c o u r t  n o t 
to e n fo rc e  its  ju dgm en t r e q u ir in g  p ro d u c ­
tion , u n le s s  and un til the fe d e ra l p ro te c t iv e  
o rd e r is vncatcd  o r  m od ified .

N an c y  R . C A R T E R , A p p e l la n t ,  
v.

D a v id  A. N O V O T N Y . A p p e lle e . 
N os . S -2 6 4 5 , S - 3 0 4 9 . 

Sup rem e C ou rt o f  A la s k a .

SepL 8 , 1989 .
R e h e a rin g  G ran ted  O c t. 9 , 1939 .

M in o r  ch ild ’s m a te rn a l a u n t  appea led  
fro m  tw o  o rd e rs  o f  the S u p e r io r  C o u r t , 
T h ird  Jud ic ia l D is tric t, A n c h o ra g e , D a v id  
C. S tew a rt , J . p ro  tern ., w h ich  f i r s t  a w a rd ­
ed sh a re d  le g a l custody o f  c h ild  to  bo th  
a u n t  an d  ch ild 's fa th e r , w ith  p h y s ic a l c u s to ­
d y  in  fa th e r , and second , o rd e re d  phys ic a l 
c u s tod y  t ra n s fe r re d  f r o m  f a t h e r  to a u n t  
w ith  jo in t  le g a l custody re ta in e d . T h e  S u ­
p rem e  C ou rt , C om pton , J . ,  h e ld  th a t : (1 )  
S u p e r io r  C o u r t  had ju r is d ic t io n  to  m ak e  
su ch  aw a rd , and (2 ) a w a rd  w a s  n o t  ab u se  
o f  d isc re tion .

Second  o rd e r  a f f i rm e d .

1. D iv o r c e  <*=>312.6(1)
F a th e r  fa ile d  to  f i le  c ro s s  a p p e a l f r o m  

o r d e r  m od ify in g  cu s tody a n d , t h u s , fa t h e r ’ s  
in su ffic ie n c y  o f  ev idence c la im  w aa n o t  
p r o p e r ly  b e fo re  S u p rem e  C o u r t
1(1. After we issued the order affirming the deci­

sion below, Judge Holland permitted (be Daily 
News to intervene in the federal case and vacat­
ed the June 20 protective order. Grace appeal­
ed to the United States Court o f Appeal. Ninth

m ?  34-31

2 . P a r e n t  a n d  C h i ld  «=*2(12 )
P a r e n t  is e n t it le d  to  c u s to d ia l p r e fe r ­

ence  o v e r  n o n p a re n t , u n le s s  th e re  is c le a r  
e v id e n c e  t h a t  p a re n t  is e ith e r  u n f i t  o r  w e l­
f a r e  o f  c h i ld  re q u ire s  th a t  ch ild  be p la ced  in 
c u s to d y  o f  n o n p a re n t .

3 . P a r e n t  a n d  C h i ld  *=»2(18 )
B u rd e n  o f  p ro v in g  th a t  p a re n t ’ s  c u s to ­

d y  o f  c h i ld  w ou ld  be c le a r ly  d e t r im e n ta l to 
c h ild  is o n  n o n p a re n t  s e e k in g  to  m o d ify  
c u s to d y .

4 . P a r e n t  a n d  C h i ld  «=>2(17)
S u p e r io r  c o u r t  had ju r is d ic t io n  to  

a w a rd  s h a re d  c u s to d y  o f  m in o r  to  bo th  
p a r e n t  a n d  n o n p a re n t  A S  2 5 .2 0 .0 6 0 .

5 . P a r e n t  a n d  C h i ld  « = 2 (1 7 )
S u p e r io r  c o u r t  d id  n o t  a b u s e  its  d isc re ­

t io n  in a w a rd in g  p a re n t  and  n o n p a re n t  
s h a re d  c u s to d y  o f  m in o r ch ild  w ith  p h y s ic a l 
c u s to d y  in  n o n p a re n t  even  th o u g h  c o u r t  
h ad  d e te rm in e d  th a t  it  w o u ld  b e  d e tr im en ­
t a l t o  c h i ld  to  con tinue  p h y s ic a l p la c em en t 
w ith  fa t h e r ,  in s o fa r  a s  su ch  a w a rd  w a s  in 
b e s t  in t e re s t  o f  ch ild . A S  2 5 .2 0 .0 6 0 , 25 .2 4 .- 
150 .

C h a r le s  H a g a n s . H a g a n s , B ro w n , G ibbs 
a n d  M o ra n , A n ch o rag e , f o r  a p p e l la n t

W i l l ia m  T . F o rd , A n ch o ra g e , f o r  a p p e lle e . 
A m e  Iv a n o v , A n ch o ra g e , G u a rd ia n  Ad 

L ite m .

B e f o r e  M A T T H E W S , C J . ,  and  
R A B IN O W IT Z , B U R K E .  C O M P T O N  
an d  M O O R E , J J .

O P IN IO N  

C O M P T O N , Ju s tic e .
T h e  p r in c ip a l issu e  p re s e n te d  in  th is  ap ­

p e a l is w h e th e r  the s u p e r io r  c o u r t  e r re d  in 
a w a rd in g  sh a re d  c u s to d y  o f  H e id i N o v o tc y  
to  D a v id  A . N o v o tn y , h e r  fa t h e r ,  a n d  N a n ­
c y  R . C a r t e r ,  h e r  m a te rn a l a u n t , a f t e r  h av ­
in g  d e te rm in e d  th a t  i t  w o u ld  b e  d e t r im e n ta l

Circuit, but dismissed the appeal when the cir­
cuit court refuted to grant a nay pending ap­
pea l The settlement documents were released 
for public inspection.
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Title: An Act restricting court orders and ; BRU:
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Requestor House State Affairs

Alaska Court System
Trial Courts

COMPONENT SERIAL NO. j 000 | 000 | 000 1 768 1

EXPENDITURES/REVENUES: fThousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 41.4 41.4 41.4 41.4 41.4 41.4
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 41.4 41.4 41.4 41.4 41.4 41.4

CAPITAL

( REVENUE I

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 41.4 41.4 41.4 41.4 41.4 41.4
FEDERAL FUNDS
OTHER

TOTAL 41.4 41.4 41.4 41.4 41.4 41.4

POSITIONS:
FULL-TIME
PART-TIME 2.0 2.0 2.0 2.0 2.0 2.0
TEMPORARY

Estimate of current year Impact: Nono

ANALYSIS: (Attach a  separate page If necessary) 

See attached analysis.
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Alaska Court System 
Fiscal Analysis of House Bill 171

S e c .  0 9 . 2 5 . 2 4 0 ( b )  g r a n t s  a  b r o a d  r i g h t  t o  a n y  i n t e r e s t e d  p e r s o n  t o  

b r i n g  a n  a c t i o n  f o r  i n j u n c t i v e  r e l i e f  a g a i n s t  a p a r t y  t o  a p r i v a t e  

s e t t l e m e n t  o r  d i s c o v e r y  a g r e e m e n t  i n  c a s e s  i n v o l v i n g  a p u b l i c  

h a z a r d .  E x e r c i s e  of t h i s  r i g h t  w i l l  i n c r e a s e  t h e  w o r k l o a d  o f  t h e  

c o u r t  s y s t e m  b y  g e n e r a t i n g  n e w  c a s e s .  I n  a d d i t i o n  t o  t h e  b u r d e n  

t h a t  a d d i t i o n a l  f i l i n g s  h a v e  o n  t h e  c l e r k ' s  o f f i c e ,  r e q u e s t s  f o r  

i n j u n c t i v e  r e l i e f  r e q u i r e  i n - c o u r t  t i m e  f o r  m o r e  f r e q u e n t l y  t h a n  d o  

o t h e r  t y p e s  o f  c i v i l  c a s e s .

I t  h a s  b e e n  s t r o n g l y  s u g g e s t e d  t h a t  t h i s  l e g i s l a t i o n  w i l l  a l s o  h a v e  

_.the e f f e c t  o f  i n c r e a s i n g  t he n u m b e r  o f  c a s e s  t h a t  g o  t o  t r i a l  b y  

d i s c o u r a g i n g  s e t t l e m e n t .  W e  c a n n o t  d e t e r m i n e  i f  t h i s  v i e w  i s  

. , _ c o r r e c t .  S h o u l d  t h i s  r e s u l t ,  t h e  c o u r t  B y s t e m  w i l l  n e e d  t o  r e q u e s t  

a d d i t i o n a l  f u n d i n g .

F i s c a l  I m p a c t

P e r s o n a l  s e r v i c e s

P r o  Tern S u p e r i o r  C o u r t  J u d g e ,  P P T  - 

6 m o n t h s ,  A n c h o r a g e  (25% of 

a c t i v e  j u d g e  B a l a r y )

I n - C o u r t  C l e r k ,  P P T  - 6 m o n t h s ,  1 2 B

E s t i m a t e d  T o t a l  C o s t  $ 4 1 , 4 1 2

S a l a r y  B e n e f i t s  T o t a l

$ 1 2 , 0 7 5  $ 9 , 8 3 7  $ 2 1 , 9 1 2

1 3 , 9 6 2  5 , 9 4 3  1 9 , 5 0 0

Page 2 of 2
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I K CENEKAL ASSEMBLY 

JANUARY SCSSION, A .D . 1990

A N  A C T  

RELATIHC TO CAUSES Or ACTIONS

9 0 - H  8 5 2 2

In t roduced  b y : Repe . T e l e x ,  B o y le ,
B ram ley , Ceschcn end F r l td e svum  

Data In t r o d u c e d : F e b ru a r y  7 ,  1990

R e fu r r e d  To : Committee cm J u d i c i a r y

fil . S S f o l  h u
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S t J 2 / ' s n 5  i+ n iU l* L

/ t ? y / x A / W  r e c m * + » r  

J o * ,  i j  J * 9 f

I t  i f  enacted by the C e n e ra l  Assembly es f o l l o w s !

SECTION 1 . CHAPTER 9 - 1  OT THE CENTRAL LAWS ENTITLED "CAUSES OF

ACTION”  IS  HEREBY AMENDED BY ADDING THnrTO  THE TOLLOVING SECTION!

9 - 1 - 5 0 ,  A v a i l a b i l i t y  o f  i n fo rm a t io n  i o  p roduc t  l i a b i l i t y  a c -  

t i o n s . —  ( a )  No c ou r t  * a r  a n c a r  an o r d e r  in  a p roduc t  l i a b i l i t y  ac­

t i o n  in v o lv in g  a p rod i t  d i s t r i b u t e d  in  c o sM r c a  th a t  f o r b i d s  any 

parson  f r o *  Baking any document o r  o t h e r  i n f o rm a t i o n  which i s  o b ta in ed

in  d i s c o v e r y  and which i s  r e a s o n a b ly  r e l a t e d  t o  d e s ig n  s p e c i f i c a t i o n s ,
* •

perfo rmance s ta n d a rd s ,  w a r r a n t i e s ,  warn ings and i n s t r u c t i o n s  o r  any 

o t h e r  n a t t e r  r e l a t e d  t o  t h e  s a f e t y  o f  any p rod u c t  d i s t r i b u t e d  in  c o i r - '  

a e rc e  a v a i l a b l e  t o i

( 1 )  a f e d e r a l ,  s t a t e  o r  lo e aL  r e g u l a t o r y  agency , law  en fo rcem en t

agency o r  l e g i s l a t i v e  o r  j u d i c i a l  body i f  the  agency o r  body has

r e g u l a t o r y ,  law eaffa rceswnc, l e g i s l a t i v e  wr a d j u d i c a t i v e  r e s p o n s i b i l ­

i t y  w ith  re sp e c t  t o  th e  p roduc t  and i f  the  agency o r  body s t a t e s  in

w r i t i n g  t o  such person b e f o r e  such document o r  i n f o rm a t i o n  i s  made

a v a i l a b l e  t h a t  i s  has p ro c e d u re s  in  p la c e  t o  p r e v e n t  th e  u n au th o r i s e d

disclosure to the sublic ol



( 2 )  any person who the p o r io n  r e a s o n a b ly  b e l i e v e t l

(A )^ is  on a t to rn ey  du ly  l i c a n i o d  t o  p r a c t i c e  law in a i t a c a  o r  
Che O is c r ie c  o f  Columbial and

( 6 )  i f  rep re sen t ing  a p a r io n  w ith  a p roduce l i a b i l i t y  c l a i a  which 

in v o lv e *  a product o f  t h t  ia»e t y p e ,  brand o r  modal in vo lved  in tha 

p roduct l i a b i l i t y  ac t ion  o f  cha parson  f u r n i s h i n g  the documanc o r  

in fo rm a t io n ,  f o r  usa in connec t ion  w ith  a p roduce l i a b i l i t y  c l a i a .

I f  a document o r  in fo rm a t io n  i i  aada a v a i l a b l e  under p a rag raph  

( I )  to  an agency o r  body, opposing counseL s h a l l  ba n o t i f i e d  o f  the 

f a c t  not l a t e r  than f i v e  ( 5 )  days a f t e r  i t  i s  made a v a i l a b l e .
( b )  In a produce l i a b i l i t y  a c t i o n  i n v o l v i n g  a p roduct d i s t r i b u t e d  

in  t o m a n . , no parson aay requ e s t  as a c o n d i t i o n  t o  c o op e ra t in g  w ith  

d is c o v e r y  o r  t o  tha sett lesMne o f  cha a c c i r n  c h a t  cha c la ia a n c  o r  eha 

c le i n a n c ' s  a t to rn e y  ag rae l

( 1 )  co re tu rn  o r d e s t ro y  docuaancs r e l a t e d  in  any vay to  Che a c -
m

c io n  i f  the c la ia an c  o r  tha c l a i a a n c ' s  a t t o r n e y  has agreed in w r i t i n g  

co ba bound by an o rd a r  en te red  v i c h  r e s p e c t  t o  cha document and ba 

bound by the j u r i s d i c t i o n  o f  tha c o u r t  c n c e n n g  cha o r d e r ;

( 2 )  in  cha case o f  an a cco rn a y , not co r e p r e s e n t  any oche r c la im ­

an t in  any a c t io n  s im i la r  co cha produce l i a b i l i t y  a c t io n  o r  any 

c la i a a n c  in  any ocher product l i a b i l i t y  a c t i o n  ag a in s t  any o f  the  

de fendan ts  in  th a  product l i a b i l i t y  a c t . o n ;  and

( 3 )  t o  any te rn s  th a t  would v i o l a t e  th a  r e s t r i c t i o n s  on c o u r t  

o rd e r s  in  subsec t ion  ( a )  o f  t h i s  s u b s e c t io n .
I

( c )  Vo c o u r t  M y  e n te r  an o r d a r  r e q u i r i n g  any  c la im an t o r  c l a i a -  

a n t ' s  a t t o rn e y  co re tu rn  o r  d e s t r o y  any document r e l a t e d  in  any way to  

a p roduct l i a b i l i t y  a c t io n  in v o lv in g  a p ro d u c t  d i s t r i b u t e d  in  c o m a r c e  

i f  such parson has agreed in  w r i t in g  co c o n t in u e  co be bound by a 

v a i i d  c o n f i d e n t i a l i t y  o r d a r .

f  SECTION^ 3  This a c t  s h a l l  ta k a  e f f a c e  upon passage .

S B t i i o j z -  H o  d o c u m e n t s  c r  o t h e r  in f o r m a t io n

p x > v id e d  p u r s u a n t - h o  t h i s  s e c t io n
DCT6143

° r
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AH ACT

RELATINC TO CAUSES OF ACTIONS
rtt

1 T h i i  a c t  would p r o h ib i t  tag  o rd a r *  by c o u r t s  on i n f o n u c i o n
2 r e l a t i n g  t o  d a f a c t i v a  p roduct* d is c o v e rad  in  c i v i l  l i t i g a t i o n  to

3 government aganc ia*  o r  a t t o rn e y s  h and l ing  p rod uc t  l i a b i l i t y  cases
A in v o lv in g  a p roduct o f  the same ty p e .

S Tha a c t  would taka  a f f a c t  upon passag e .

DCT6K3

3
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HOUSE B ILL NO. 1139
85TH  G E N E R A L  A SSEM BLY

SECOND REGULAR SESSION

INTRODUCED BY REPRESENTAT IVE  GRAHAM.
Prt-filcd Dtccmixr 27,1989 and 1000 cr piei ordered p n n u d .

DOUGLAS W. BURNETT. Chief Clerk
2324*1

AN ACT
Relating to the disclosure of discoverable m aterials.

Be 1t enacted by the General Assembly of the state of Missouri, as follows:
Section 1. A  pro tec tive  o rder issued  to  prevent

2 disclosure of m a te ria ls  or in fo rm atio n  rela ted  to a
3 personal in jury  action or action for wrongful death
4 produced in discovery in  any  cause sha ll no t prohibit
5 an  attorney from vo luntarily  sh a rin g  such inform ation
6 or m aterials w ith an  a tto rney  involved in a sim ilar or
7 related m atter, w ith  the perm ission of the court, after
8 notice and an  opportunity  to be heard  to any  party  or
9 person protected by the protective order, and  provided

10 the  attorney who receives the m ateria l or inform ation
11 agrees, in w riting , to be bound by the term s of the
12 protective order.

Section 2. A n agreem ent betw een the parties of a
2 law suit to keep the term s of an y  se ttlem en t confidential
3 sh a ll not be b inding  on the parties  unless the  court so
4 orders. An order to keep the term s of a  settlem ent
5 confidential sh a ll be issued only upon m otion of either
6 p a rty  and a  find ing  by the court, based  vn clear and
7 convincing evidence, th a t  confiden tia lity  is needed to
8 protect one or m o 'e  of the parties  to the su it and  the



v H.B. 1139 2

9 public interest will not be harm ed. An order issued
10 pursuan t to this section sha ll not bar an  a ttorney  or party
11 to the cause from voluntarily  sh a rin g  with ano th er any
12 m aterials and inform ation gathered  during discovery or
13 otherwise during the p reparation  or investigation  of the
14 case provided such inform ation  or m aterial does not
15 disclose the term s of the settlem ent agreed to by the
16 parties.



V I & I h i A

1989 RECONVENED SESSION REENROLLED 
VIRGINIA ACTS OF ASSEMBLY -  CHAPTER

An Act to Amend th t  Codr o f Virginia by adding a srction num brrtd  6.01-420 01, relating 
to protective orders: disclosure o f discoverable materials and information.

|H 1581]

Approved

Be it enacted by the General Assembly of Virginia:
1. That the Code of Virginia is amended by adding a section numbered 8.0M20.01 as 
follows:

§ 8.01-420.01. Limiting further disclosure o f discoverable materials and information; 
protective order.—A. A protective order issued to prevent disclosure of materials or 
information related to a personal infury action or action for wrongful death produced in 
discovery in any cause shall not prohibit an attorney from  voluntarily sharing such 
materials or information with an attorney involved in a similar or related matter, with the 
permission of the court, after notice and an opportunity to  be heard to any party or 
person protected by the protective order, and provided the  attorney who receives the 
material or information agrees, in writing, to be bound b y  the terms of the protective 
order.

B. The provisions of this section shall apply only to protective orders is- ed on or 
after its effective date.

President of the Senate

Speaker of the House of Delegates

Approved:

Governor
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A  bill to ba antlelad 

An act ralacing co cha concaalaant of public 

hasardai creating s. 69.011# T.S. i providing a 

daflnitlont providing ehac a court say not 

anear a judguanc which eoncaala a public 

hatardi providing that cartain contract! or 

agraaaanta ara voldi providing atandlng for 

cartain parionai providing for an action for 

daclar&tory j u d g a a n o  providing an a f f a c t l w  

data.

Ba Zt Enacted by tha Laglalatura of tha Stata of riorldai

Sactlon 1. faction 69.011# florida Statutaa# is 

craatad to raadt

69.011 funablna in Litigation} Concaalnant of Public 

Baiarda Prohibited.—

(1) Thia a a c tlon n a y  ba eitad aa tha "Sunabine in 

Litigation Ace."

(2) Aa uaad In thia aactlon# "public haxard" aaana an 

laaeruaaneallty# including but not H a l t e d  to any davlca#
a

lnatruaant# paraon# procadura# product# or a-condition of aa
davlca# lnatruaant# paraon. procadura or produet# thae haa 

eauaed and la likaly to cauaa Injury.

(3) latcept purauant to thia aactlon# no court ahall 

anear an ordar or judgaent which haa tha purpoaa or affact of 

concaaling a public h a aard or any lnforaatlon concaraing a 

public baaard# nor ahall tha court antar an ordar or judgment 

which haa tha purfcaa or affact of concaaling any lnforaatlon 

which aay ba uaaful to aacbara of tha public in protacting

2 7 8

FLORIDA AKD TEXAS
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themselves froa Injury which may result froa cha public 

hazard.

(4) Any portion of an agreement or concraee which haa 

tna purpoaa or effect of concaaling a public hasard, any 

information concarning a public hasard. or any information 

which aay ba uaaful to aanbara of cha public in protecting 

themselves froa Injury which aay raault froa cha public 

hasard, ia void, contrary to public policy and aay not ba 

anforcad.

(3) Trada aacrata aa daflnad in a. <11.002 which a r r  

not pertinent to publio hasacda ahall ba protected pursuant to 

chapter <11.

(!) Any substantially affacted paraon, including but 

not liaitsd to representatives of news aedia, haa standing to 

' contest aa ordar, judgaent, agraaaant or contract that 

▼iolataa this aactlon. A  parson aay coataat an order, 

judgment, agraaaant or contract that violates thia section by 

action in the court that entered the ordar or judgaent, or by 

bringing a declaratory judgment action pursuant to chapter 86.

(7) Cpon notion and good causa shown by a party
r

attempting to prevent disclosure of information or materials 

whl^h have noe previously been disclosed. Including but not 

limited to alleged trade secrets, the court shall examine the 

disputed lnforaatlon or materials in camera. Zf,the court 

finds that the lnforaatlon or materials or porelone thereof 

consist of lnforaatlon concarning a public hasard or 

lnforaatlon which, aay ba useful to aembera of the public in 

protecting themselves from Injury which may result from a 

public hazard, the court shall allow disclosure of the 

information cr materials. Zf allowing disclosure, the court 

shall allow disclosure of only that portion of the information

1 2 7 8
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or oateriaii necessary or useful to tha public regarding tha 

public hazard.

Section 2. Thia ace ahall taka affact July 1, 1990. 

and ahall apply to cauaaa of action accruing on or aftar tha 

•ffectiva data.

SB 278 Second Engrossed

2 7 8
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1 TEXAS RU L ES  0 7  C I V I L  P R O C E D U R E

2 A d o p t e d  by the S u p r e a e  C o u r t  o f  T e x ts , A p r i l /  1990;

3 E f f e c t i v e  S e p t e m b e r  1/ 1990

4

5 R u l e  76a. Sealing C o u r t  R a a o r d a

6 1. St an da rd  for S e a l i n g  C o u r t  Reo or de . C o u r t  r e c o r d s  n a y

7 n o t  b e  r e m o v e d  from c o u r t  files e x c e p t  as p e r m i t t e d  b y  s t a tu te  or

8 rule. N o  c o u r t  order o r  o p i n i o n  is sued i n  t he a d j u d i c a t i o n  of a

9 c a s e  m a y  be sealed. O t h e r  c o u r t  records, as d e f i n e d  in t h i s  rule,

10 a r e  p r e s u m e d  to be open t o  the g e n e r a l  p u b l i c  a n d  m a y  be s e a l e d

11 o n l y  u p o n  a s h o wi ng  of a l l  of t h e  following:

12 (a) a specific, s e r i o u s  a nd s u b s t a n t i a l  i n t e r e s t  w h i c h

13 c l e a r l y  outweighs:

14 (1) this p r e s u m p t i o n  of o p e n n es s;

15 (2) any p r o b a b l e  a d v e r s e  e f f e c t  t h a t  s e a l i n g  will

16 have u p o n  g e n e r a l  p u b l i c  h e a l t h  o r  safety;

17 (b) no less r e s t r i c t i v e  m e a n s  t h a n  s e a l i n g  r e c o r d s  wil l

18 a d e q u a t e l y  a n d  e f f e c t i v e l y  p r o t e c t  the  s p e c i f i c  i n t e re st

19 asserted.

20 2. C o u r t  Reoords. F o r  p u r p o s e s  of t h i s  rule, c o u r t  r e co rd s

21 m e a n s :

22 (a) all documents o f  a n y  n a t u r e  f i l e d  in c o n n e c t i o n  w i t h  any

23 m a t t e r  before a n y  c i v i l  court, except:

24 (1) documents f i l e d  w i t h  a c o u r t  in c a m e r a ,  s o l e l y  for

25 tha p u r p o s e  of o b t a i n i n g  a r u l i n g  o n  the

16 d i s c o v e r a b i l i t y  o f  s u c h  d o c u m e n t s ;

27 (2) uocuments i n  c o u r t  f il es  to w h i c h  a c c e s s  is
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o t h e r w i s e  r e s t r i c t e d  b y  law? 

v(3) d o c u m e n t s  f il e d in an a c t i o n  o r i g i n a l l y  a r i s i n g  

u n d e r  t he F a m i l y  Code.

(b) se tt le me nt  a gr ee m e n t s ,  n o t  f i l e d  of record, e x c l u d i n g  all 

r e f e re nc e  t o  a n y  m o n e t a r y  consideration, th at  s e e k  to 

r e s t r i c t  d i s c l o s u r e  o f  i n f o r m a t i o n  c on ce r n i n g  m a t t e r s
t

t h a t  hav e  a p r o b a b l e  a d v e r s e  e f f e c t  upon g e n e r a l  p u b l i c  

h e a l t h  o r  safety, o r  t h e  a d m i n i s t r a t i o n  of p u b l i c  office, 

o r  the o p e r a t i o n  of g o v e r n m e n t ;

(c) discovery, n o t  f i l e d  o f  r e c or d,  conce rn in g m a t t e r s  t h a t  

h a v e  a p r o b a b l e  a d v e r s e  e f f e c t  u p o n  t h e  gener al  p u b l i c  

h e a l t h  or safety, o r  t h e  a d m i n i s t r a t i o n  of p u b l i c  office, 

o r  t h e  o p e r a t i o n  o f  g o v e r n m e n t ,  e x c e p t  d i s c o v e r y  in c a s e s  

o r i g i n a l l y  i n i t i a t e d  t o  p r e s e r v e  b o n a  fide t ra d e s e c r e t s  

o r  o t h e r  i n t a n g i b l e  p r o p e r t y  rights.

3. Notice* C ou rt  r e c o r d s  m a y  b e  s e a l e d  onl y u p o n  a p a r t y ' s

w r i t t e n  motion, w h ic h s h a l l  b e  o p e n  t o  p u b l i c  inspection. T h e  

m o v a n t  s h a l l  p o s t  a p u b l i c  n o t i c e  a t  t h e  p l a c e  wh er e  n o ti ce s f o r  

m e e t i n g s  of c o u n t y  g o v e r n m e n t a l  b o d i e s  a r e  r e q u i re d to be posted, 

stating: t h a t  a h e a r i n g  w i l l  b e  h e l d  in o p e n  co ur t on a m o t i o n  to 

seal c o u r t  r e c o r d s  in t h e  s p e c i f i c  c as e;  th at  any p e r s o n  m a y  

i n t e r v e n e  and  b e  h e a r d  c o n c e r n i n g  t h e  s e a l i n g  o f  court records; the 

s p e c i f i c  t i m e  a n d  place of t h e  h e a r i n g ;  t h e  s ty le  and  n u m b e r  of t h e  

case; a b r i e f  b u t  s p e ci fi c  d e s c r i p t i o n  o f  b o t h  t h e  nature of t h e  

c a s e  a n d  t he c o u r t  records w h i c h  a r e  s o u g h t  t o  be seeled; a n d  t he 

i d e n t i t y  o f  t h e  movant. I m m e d i a t e l y  a f t e r  p o s t i n g  such notice, t he

2



1 m o v a n t  shall file a v e r i f i e d  c o p y  o f  t h a  p o a t a d  n o tica with tha

2 c l e r k  of tha c o u r t  in w h i c h  tha cas e is p e n d i n g  a nd w i t h  tha C l e r k

3 of tha S u p r e m e  C o u r t  of Texas.

4 4. Hearing. A  hearing, o p e n  t o  t h a  public, o n  a m o t i o n  to

5 seal court reco rd s shall ba h e l d  in o p e n  c o u r t  as soon as

6 practicable, b u t  not leas than f o u r t e e n  d a y s  a f t e r  tha m o t i o n  is

7 filed and  n o t i c e  is posted. A n y  p a r t y  m a y  p a r t i c i p a t e  in t ha

8 hearing. N o n - p a r t i e s  m a y  intervene a s  a m a t t e r  of r ig ht  for tha

9 l i m it ed  p u r p o s e  of p a r t i c i p a t i n g  in t h e  p r o c e e d i n g s ,  u p o n  p a y m e n t

10 of the fee r e q u i r e d  for filing a p l e a  i n  i n t e rv en t io n.  T h e  c ou rt

11 m a y  inspect r e c or ds  in camera w h e n  n e c e s s a r y .  T h e  court m a y

12 d e t e r m i n e  a m o t i o n  r e l a t i n g  to s e a l i n g  o r  u n s e a l i n g  c o u r t  r e c or d s

13 in a c c o r d a n c e  w i t h  the pr oc e d u r e s  p r e s c r i b e d  b y  R u l e  120a.

14 5* T e m p o r a r y  S e a l i n g  order. A  t e m p o r a r y  s e a l i n g  o r d e r  m a y

15 i s s u e  u p o n  m o t i o n  and  n o ti ce  to a n y  p a r t i e s  w h o  h a v e  a n s w e r e d  in

16 t h e  case p u r s u a n t  to R u l e s  21 and 21a, u p o n  a s h o w i n g  o f  c o m p e l l i n g

17 n e e d  from s p e c i f i c  facta sh ow n b y  a f f i d a v i t  o r  b y  v e r i f i e d  p e t i t i o n

18 t h a t  i m m e d i a t e  a n d  irreparable i n j u r y  w i l l  r e s u l t  to a s p e c i f i c

19 i n t e r e s t  of t h e  a p p l i c a n t  be fore n o t i c e  c a n  b e  p o s t e d  a n d  a h e a r i n g

20 h e l d  as o t h e r w i s e  p r o v i d e d  herein. A  t e m p o r a r y  s e a l i n g  o r d e r  shall

21 s e t  t h e  t i m e  f or the h e a r i n g  r e q u i r e d  b y  p a r a g r a p h  4 and shall

22 d i r e c t  t h a t  t h e  m o v a n t  i mm ed i a t e l y  g i v e  t h e  p u b l i c  n o t i c e  r e q u i r e d

23 b y  p a r a g r a p h  3. T h e  c o u r t  m ay m o d i f y  o r  w i t h d r a w  a n y  t e m p o r a r y

24 o r d e r  u p o n  m o t i o n  b y  a n y  pa r ty  o r  i n t e r v e n o r ,  n o t i c e  to al l

25 p arties, a n d  h e a r i n g  c o n d u c t e d  as s o o n  a s  p r a c t i c a b l e .  I s s u a n c e  o f

26 a t e m p o r a r y  o r d e r  shall n o t  reduce in a n y  w a y  t h e  b u r d e n  of p r o o f

3



1 of a p a r t y  r e q u e s t i n g  s c a l i n g  at tha h a a r i n g  r e q u i r e d  by paragraph

2 4 * »

3 t .  o r d a r  on M o t i o n  to Baal Co ur t R a o o r d a .  A  m o t i o n  ralating

4 to s e a l i n g  or u n s e a l i n g  c o u r t  r e c o r d s  shall b a  d e c i d e d  by written

5 order, open to tha public, w h i c h  shall state: t h a  s t y l e  and number

6 of the case; the s p e c i f i c  r e a so ns  for f i n d i n g  a n d  concluding

7 w h e t h e r  the s h o w i n g  r e q u i r e d  by p a r a g r a p h  1 h a s  b e e n  made; the

8 s p e c i f i c  p o r t i on s o f  court: r e c o r d s  w h i c h  a r e  t o  be sealed; and the

9 time p e r i o d  for w h i c h  the s e a l e d  p o r t i o n s  o f  t h e  c o u r t  records are

10 to be sealed. T h e  o r d e r  s h a l l  n o t  be i n c l u d e d  in a n y  jud gm en t  or

11 o t h e r  o r d e r  but s hall be a s e p a r a t e  d o c u m e n t  in the case; however,

12 t ha f a i l ur e to c o m p l y  w i t h  t h i s  r e q u i r e m e n t  a h a l l  n o t  a f fe ct  its

13 a pp ea la bi l it y.

14 7. C o n t i n u i n g  J u r i s d i c t i o n .  A n y  p e r s o n  m a y  i n t e r v e n e  as a

.5 m a t t e r  of right a t  any t i m e  b e f o r e  or a f t e r  j u d g m e n t  to seal or

16 u n s e a l  c o u r t  records. A  c o u r t  t h a t  issues a s e a l i n g  o r d e r  retains

17 c o n t i n u i n g  j u r i s d i c t i o n  t o  en force, alter, o r  v a c a t e  t h a t  order.

18 A n  o r d e r  s e a l i n g  o r  u n s e a l i n g  co ur t r e c o r d s  s h a l l  n o t  be

19 r e c  d e r e d  on m o t i o n  o f  a n y  p a r t y  o r  intervenor, w h o  h a d  actual

20 n o t i c e  o f  t he h e a r i n g  p r e c e d i n g  is suance of t h e  order, w i t h o u t

21 f i r s t  s h o w i n g  c h a n g e d  c i r c u m s t a n c e s  m a t e r i a l l y  a f f e c t i n g  t h e  order.

22 S u c h  c i r c u m s t a n c e s  n e e d  n o t  b e  r e l a t e d  to the c a s e  in w h i c h  tha

23 o r d e r  w a s  issued. H o w ev er , t h e  b u r d e n  o f  m a k i n g  the  s h o w i n g

24 r e q u i r e d  b y  p a r a g r a p h  1 s h a l l  a l w a y s  be o n  th e p a r t y  s e e k i n g  to

25 s e a l  records.

26 a. Appeal. A n y  o r d e r  (or p o r t i o n  of an o r d e r  o r  judgaent)

4
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r e l a t i n g  to sealing or u n s e a l i n g  c o u r t  records shall b e  d e e m e d  to

* i
b e  s e v e r e d  froa the case a n d  a final j u d g m e n t  w h i c h  m a y  b e  ap pealed 

b y  a n y  p a r t y  or i n t e r v e n o r  w h o  p a r t i c i p a t e d  in t h e  h e a r i n g  

p r e c e d i n g  issuance of s u c h  order. T h e  a p p e l l a t e  c o u r t  m a y  a b a t e  the 

a p p e a l  a n d  order the t r i a l  c o u r t  to d i r e c t  t h a t  f u r t h e r  p u b l i c  

n o t i c e  b e  given, or to h o l d  f u r t h e r  hearings, o r  to m a k e  a d d i t i o n a l  

f i n d i ng s .

9* Application. A c c e s s  t o  d o c u m e n t s  in c o u r t  f i le s not 

d e f i n e d  as co ur t  records b y  t h i s  r u l e  roma in s g o v e r n e d  b y  exi st i ng  

law. T h i s  rule does not  a p p l y  t o  a n y  c o u r t  r e c o r d s  s e a l e d  in a n  

a c t i o n  in w h i c h  a final j u d g m e n t  h a s  b e e n  e n t e r e d  b e f o r e  its 

e f f e c t i v e  date. Thi s r u l e  a p p l i e s  to c a s e s  a l r e a d y  p e n d i n g  o n  its 

e f f e c t i v e  d a t e  onl y w i t h  r e g a r d  to:

(a) all c o u r t  r e c o r d s  f i l e d  o r  e x c h a n g e d  a f t e r  the 

ef fe ct iv e d a t e ;

(b) a ny m o t i o n  t o  a l t e r  o r  v a c a t e  an o r d e r  r e s t r i c t i n g  

a ccess t o  c o u r t  records, i s s u e d  b e f o r e  the

ef fe ct iv e d a t e .

* * * * *

A P P L I C A B L E  P O R T I O N S  O F  R E L A T E D  R U L E S  

R u l e  1 6 6 b  ' Fo rm s a nd S c o p e  o f  D i s c o v e r y ; P r o t e c t i v e  Orders;

S u p p l e m e n t a t i o n  of R e s p o n s e s

S. P r o t e c t i v e  o r d e r s *  O n  m o t i o n  s p e c i f y i n g  t h e  g r o u n d s  and 
m a d e  b y  a n y  p er so n a g a i n s t  o r  f r o m  w h o m  d i s c o v e r y  is s o u g h t  u n d e r  
t h e s e  r ules, the c ou r t m a y  m a k e  a n y  o r d e r  in t h e  i n t e r e s t  of 
j u s t i c e  n e c e s s a r y  t o  p r o t e c t  t h e  m o v a n t  f r o m  u n d u e  burden,
u n n e c e s s a r y  expense, h a r a s s m e n t  o r  annoyance, o r  i n v a s i o n  of 
p e r s o n a l ,  constitutional, o r  p r o p e r t y  rights. M o t i o n s  o r  re sp o ns es  
m a d e  u n d e r  this ni ls  s a y  h a v e  e x h i b i t s  a t t a c h e d  i nc lu d i n g
a f f i d a v i t s ,  d i s c o v e r y  p l e a d i n g s ,  o r  a n y  o t h e r  documents.

5



4

1 S p e c i f i c a l l y ,  the court's a u t h o r i t y  as t o  su ch  orders e x t e n d s  to,
2 a l t h o u g h  it is n o t  ne c es s a r i l y  l i m i t e d  by, a n y  of the f ollowing:

1 3
4 a. o r d e r i n g  that r e q u e s t e d  d i s c o v e r y  n ot b e  sought in w h o l e
5 or in part, o r  that the e x t e n t  o r  s u b j e c t  m a t t e r  of d i s c o v e r y  b e
6 limited, o r  that it not be u n d e r t a k e n  a t  t he time o r  p l a c e
7 specified.
8

9 b. o r d e r i n g  that the d i s c o v e r y  b e  u n d e r t a k e n  o n l y  b y  s u c h
10 m e t h o d  o r  u p o n  such terms a n d  c o n d i t i o n s  or at t h e  time a n d  p l a c e
1 1  d i r e c t e d  b y  the court.
12

13 c. o r d e r i n g  that for g o o d  c a u s e  s h o w n  r e s u l t s  of d i s c o v e r y  be
14 s e a l e d  o r  o t h e r w i s e  adequa te ly  p r o t e c t e d ,  t h a t  its d i s t r i b u t i o n  be
15 limited, o r  that its d i s c l o s u r e  b e  r e s t r i c t e d .  Any o r d e r  u n d e r
16 this s u b p a r a g r a p h  5(c) sh a ll  b e  m a d e  in a c c o r d a n c e  w i t h  t h e
17 p r o v i s i o n s  o f  Rule 76a w i t h  r e s p e c t  t o  a l l  c o u r t  recor ds  s u b j e c t  to
18 t h a t  rule.
19
20 R u l e  120a. Special A p p e a r a n c e
2 1

22 3. T h e  court shall d e t e r m i n e  t h e  s p e c i a l  a p p e a r a n c e  o n  t h e
23 b a s i s  o f  th e pleadings, a n y  s t i p u l a t i o n s  m a d e  b y  and b e t w e e n  t h e
24 p a r t i e s ,  s u c h  affidavits a n d  a t t a c h m e n t s  as m a y  be f i l e d  b y  the
25 pa rt i e s ,  t h e  results of d i s c o v e r y  p r o c e s s e s ,  a n d  a n y  o r a l
26 t e s t i m o n y .  T h e  affidavits, if any, s h a l l  b e  s e r v e d  at l e a s t  s e v e n
27 d a y s  b e f o r e  t h e  hearing, shall b e  m a d e  o n  p e r s o n a l  knowledge, sh al l
28 set f o r t h  s p e c i f i c  facts as w o u l d  b e  a d m i s s i b l e  in ev id en ce , a n d
29 sh al l  s h o w  affirma ti ve ly  t h a t  t h e  a f f i a n t  is c o m p e t e n t  to te stify.
30
31 S h o u l d  it appear from t h e  a f f i d a v i t s  o f  a p a r t y  o p p o s i n g  the
32 m o t i o n  t h a t  h e  cannot for r e a s o n s  s t a t e d  p r e s e n t  b y  a f f i d a v i t  facts
33 e s s e n t i a l  t o  justify his o p p o s i t i o n ,  t h e  c o u r t  m a y  o r d e r  a
34 c o n t i n u a n c e  t o  permit a f f i d a v i t s  t o  b e  o b t a i n e d  o r  d e p o s i t i o n s  to
35 b e  t a k e n  o r  di sc overy to b e  h a d  o r  m a k e  s u c h  o t h e r  o r d e r  as is
36 just.
37
38 S h o u l d  i t  appear to th e  s a t i s f a c t i o n  o f  t h e  c o u r t  at a n y  ti me
39 t h a t  a n y  o f  s u c h  affidavits a r a  p r e s e n t e d  in v i o l a t i o n  of R u l e  13,
40 the c o u r t  s h a l l  impose s a n c t i o n s  in a c c o r d a n c e  w i t h  t h a t  rule.
41
42 * * * * *
43
44 F o r  f u r t h e r  information c o n t a c t :  J u s t i c e  L l o y d  D o g g e t t
45 s u p r e m e  c o u r t  o f  T e x a s
46 P. 0. S O X  1224S
47 A u s t i n ,  T X  7*711
48 5 1 2 / 4 * 3 - 1 3 4 4
49 A dm * Asstt V i r g i n i a  s m i t h
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C a l i f o r n i a :  T h e  C e n t e r  f o r  P u b l i c  I n t e r e s t  L a w ,  S a c r a m e n t o ,

a n d  t h e  C a l i f o r n i a  T r i a l  L a w y e r s  A s s o c i a t i o n  a r e  s p o n s o r i n g  

l e g i s l a t i o n  o n  s e c r e c y  i n  t h e  c u r r e n t  l e g i s l a t i v e  s e s s i o n .  

A d d i t i o n a l  s p o n s o r s  i n c l u d e  t h e  S i e r r a  C l u b ,  D E S  A c t i o n ,  R a l p h  

N a d e r ,  M o t o r  V o t e r s ,  t h e  N a t i o n a l  T o x i c s  C a m p a i g n ,  t h e  C o n g r e s s  

o f  C a l i f o r n i a  S e n i o r s ,  a n d  t h e  M i c h e l l e  S n o w  F o u n d a t i o n .  8 a n  

D i e g o  C o u n t y :  B y  l o c a l  r u l e ,  t h e  S a n  D i e g o  C o u n t y  S u p e r i o r  C o u r t

a d o p t e d  a  p o l i c y  o n  c o n f i d e n t i a l i t y  a g r e e m e n t s  a n d  p r o t e c t i v e  

o r d e r s ,  e f f e c t i v e  J u l y  1, 1 9 9 0 .  T h e  r u l e  s t a t e s  t h a t  s u c h  

p r a c t i c e s  a r e  d i s f a v o r e d  a n d  s h o u l d  o n l y  b e  a l l o w e d  w h e n  i t  i s  

s h o w n  t h a t  t h e r e  i s  a  r e c o g n i z e d  r i g h t  t o  s e c r e c y ,  t h a t  

d i s c l o s u r e  w o u l d  c a u s e  h a r m ,  a n d  t h a t  s e c r e c y  i s  i n  t h e  p u b l i c  

i n t e r e s t .

Summary o f  D e v e lo p m e n ts  on  S e o re o y  Is s u e

F lorida: T h e  S u n s h i n e  i n  L i t i g a t i o n  A c t ,  w h i c h  t o o k  e f f e c t

o n  J u l y  1, 1 9 9 0 ,  w a s  t h e  f i r s t  s t a t e  l e g i s l a t i o n  w h i c h  i d e n t i f i e d  

a  c l a s s  o f  d a n g e r s  t o  p u b l i c  h e a l t h  a n d  s a f e t y  a n d  s o u g h t  t o  

l i m i t  t h e  e x t e n t  t o  w h i c h  t h e y  c o u l d  b e  c o n c e a l e d .  T h e  l a w  

f o r b i d s  c o u r t s  f r o m  e n t e r i n g  o r d e r s  w h i c h  c o n c e a l  a  " p u b l i c  

h a z a r d "  o r  i n f o r m a t i o n  a b o u t  a  p u b l i c  h a z a r d .  A  p u b l i c  h a z a r d  

c a n  b e  a  " d e v i c e ,  i n s t r u m e n t ,  p e r s o n ,  p r o c e d u r e ,  p r o d u c t ,  o r  a  

c o n d i t i o n  o f  a  d e v i c e ,  i n s t r u m e n t ,  p e r s o n ,  p r o c e d u r e ,  o r  p r o d u c t ,  

t h a t  h a s  c a u s e d  a n d  i s  l i k e l y  t o  c a u s e  i n j u r y . "  T h e  s t a t u t e  a l s o  

m a k e s  a n y  a g r e e m e n t  o r  c o n t r a c t  t o  c o n c e a l  a  p u b l i c  h a z a r d  

u n e n f o r c e a b l e ,  a n d  a l l o w s  t h e  p u b l i c  a n d  t h e  n e w s  m e d i a  s t a n d i n g  

t o  c o n t e s t  c o u r t  o r d e r s  o r  c o n t r a c t s  w h i c h  w o u l d  c o n c e a l  p u b l i c  

h a z a r d s .  C o u r t s  a r e  r e q u i r e d  t o  a l l o w  d i s c l o s u r e  o f  i n f o r m a t i o n  

t h a t  i s  s o u g h t  t o  b e  c o n c e a l e d  i f  t h e  i n f o r m a t i o n  m i g h t  b e  u s e f u l  

t o  m e m b e r s  o f  t h e  p u b l i c  t o  p r o t e c t  t h e m s e l v e s  f r o m  i n j u r y  b y  a  
p u b l i c  h a z a r d .

Hawa ii : T h e  H a w a i i  A c a d e m y  o f  P l a i n t i f f s '  A t t o r n e y s  h a s

i n t r o d u c e d  l e g i s l a t i o n  i n  b o t h  h o u s e s  i n  t h e  c u r r e n t  l e g i s l a t i v e  

s e s s i o n .  H o u s e  B i l l  2 0 1 9 ,  b a s e d  o n  t h e  F l o r i d a  S u n s h i n e  i n  

L i t i g a t i o n  A c t ,  i s  p e n d i n g  a  f l o o r  v o t e .  S e n a t e  B i l l  1 8 3 8  i s  

s i m i l a r  t o  t h e  T e x a s  c o u r t  r u l e  a m e n d m e n t s  b u t  g o e s  w e l l  b e y o n d  

a n y  e x i s t i n g  r u l e s  o r  l e g i s l a t i o n  i n  s e v e r a l  a r e a s .  I t  i n c l u d e s  

a  f i n d i n g  o n  u n d e s i r a b l e  e f f e c t s  o f  s e c r e c y .  I t  p r e s u m e s  

o p e n n e s s  t o  t h e  p u b l i c  o f  a l l  c o u r t  d o c u m e n t s ,  d i s c o v e r y  a n d  

s e t t l e m e n t  a g r e e m e n t s ,  w h e t h e r  o r  n o t  f i l e d  v/ith t h e  c o u r t ;  

a l l o w s  t h e  n e w s  m e d i a  t o  f i l e  s t a n d i n g  r e q u e s t s  t o  r e c e i v e  

n o t i c e s  o f  h e a r i n g s  o n  s e c r e c y  q u e s t i o n s ,  a n d  r e q u i r e s  

m a i n t e n a n c e  o f  a p u b l i c  f i l e  o f  s e c r e c y  m o t i o n s  f o r  t h e  e n t i r e  

s t a t e ;  a n d  a w a r d s  a t t o r n e y  f e e s  t o  a n y  p e r s o n  w h o  s u b s t a n t i a l l y  

p r e v a i l s  i n  o p p o s i n g  a  m o t i o n  t o  l i m i t  p u b l i c  a c c e s s .

Illinois: T h e  I l l i n o i s  T r i a l  L a w y e r s  A s s o c i a t i o n  p l a n s  t o

s p o n s o r  a  b i l l  i n  t h e  c u r r e n t  l e g i s l a t i v e  s e s s i o n ,  m o d e l e d  o n  t h e  

F l o r i d a  s t a t u t e .  I t  a l s o  p l a n s  t o  r e q u e s t  c o u r t  r u l e  a m e n d m e n t s  

s i m i l a r  t o  t h o s e  a d o p t e d  b y  t h e  T e x a s  S u p r e m e  C o u r t .

O T H E R  STATES 
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Iowa: T h e  I o w a  T r i a l  L a w y e r s  A s s o c i a t i o n  p l a n s  t o  s p o n s o r

l e g i s l a t i o n  b a s e d  o n  t h e  T e x a s  c o u r t  r u l e  a m e n d m e n t s .

L o u i s i a n a :  T h e  L o u i s i a n a  T r i a l  L a w y e r s  A s s o c i a t i o n  w i l l  b e

a c t i v e l y  s u p p o r t i n g  a  b i l l  ( c a l l e d  t h e  S u n s h i n e  i n  t h e  C o u r t r o o m  

B i l l )  t h a t  w o u l d  a m e n d  A r t i c l e  1 4 2 6  o f  t h e  L o u i s i a n a  C o d e  o f  

C i v i l  P r o c e d u r e  b y  i n c o r p o r a t i n g  t h e  e l e m e n t s  o f  t h e  F l o r i d a  

l e g i s l a t i o n .

Massac h us et ts : H o u s e  B i l l  3 7 7 5 ,  s i m i l a r  t o  t h e  F l o r i d a

S u n s h i n e  i n  L i t i g a t i o n  A c t ,  h a s  b e e n  f i l e d  b y  R e p .  S a l v a t o r e  

D i M a s i ,  c h a i r  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e .  T h e  b i l l  i s

b r o a d e r  t h a n  t h e  F l o r i d a  l e g i s l a t i o n  i n  t h a t  i t  w o u l d  a p p l y  t o

a n y  d i s p u t e  t h a t  h a s  m a t u r e d  t o  t h e  e x t e n t  t h a t  o n e  p o t e n t i a l  

p l a i n t i f f  a n d  o n e  p o t e n t i a l  d e f e n d a n t  h a v e  n o t i c e  o f  t h e  

p o s s i b i l i t y  o f  l i t i g a t i o n .  I t  w o u l d  e s t a b l i s h  a  p r e s u m p t i o n  i n  
f a v o r  o f  d i s c l o s u r e  o f  i n f o r m a t i o n  r e g a r d i n g  a  p u b l i c  h a z a r d ,  a n d  

r e q u i r e  a n y  p a r t y  o p p o s e d  t o  d i s c l o s u r e  t o  p r o v e  b e y o n d  a 

r e a s o n a b l e  d o u b t  t h a t  t h e  i n f o r m a t i o n  w o u l d  n o t  h e l p  t h e  p u b l i c  

t o  p r o t e c t  i t s e l f  f r o m  t h e  h a z a r d .

M i c h i g a n :  T h e  M i c h i g a n  T r i a l  L a w y e r s  A s s o c i a t i o n  h a s

p r o p o s e d  a m e n d m e n t s  t o  t h e  M i c h i g a n  C o u r t  R u l e s  w h i c h  u t i l i z e  t h e  

" p u b l i c  h a z a r d "  c o n c e p t  o f  t h e  F l o r i d a  S u n s h i n e  i n  L i t i g a t i o n  A c t  

b u t  e m p l o y  i t  i n  t h e  c o u r t  r u l e  c o n t e x t .  A m e n d m e n t s  t o  R u l e s  

2 . 3 0 2 ( c ) ,  2 . 3 1 0 ( b )  a n d  2 . 3 1 0 ( C )  w o u l d  a d d  p r o v i s i o n s  p r o h i b i t i n g  

t h e  e n t r y  o f  d i s c o v e r y  o r d e r s  t h a t  w o u l d  c o n c e a l  p u b l i c  h a z a r d s .  

T h o s e  r u l e s  g o v e r n  p r o t e c t i v e  o r d e r s  i n  g e n e r a l  a n d  r e q u e s t s  f o r  

p r o d u c t i o n  o f  d o c u m e n t s ,  d i r e c t e d  t o  b o t h  p a r t i e s  a n d  n o n -  
p a r t i e s .

N e v a d a :  T h e  N e v a d a  T r i a l  L a w y e r s  A s s o c i a t i o n  i s  a c t i v e l y

s p o n s o r i n g  a  b i l l  s i m i l a r  t o  t h e  F l o r i d a  l e g i s l a t i o n .  I t  w i l l  b e  

s p o n s o r e d  b y  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  a s  a  w h o l e  i n  t h e  

l e g i s l a t i v e  s e s s i o n  w h i c h  s t a r t e d  o n  J a n u a r y  2 1 .  P u b l i c  h e a r i n g s  

a r e  e x p e c t e d  t o  b e  h e l d  i n  L a s  V e g a s .

N e w  H a m p s h i r e :  T h e  N e w  H a m p s h i r e  T r i a l  L a w y e r s  A s s o c i a t i o n

i s  a c t i v e l y  s u p p o r t i n g  S e n a t e  B i l l  9 1 ,  w h i c h  i s  n e a r l y  i d e n t i c a l  

t o  R h o d e  I s l a n d ' s  1 9 9 0  b i l l .  H e a r i n g s  w e r e  h e l d  i n  F e b r u a r y .

N e w  J e r s e y :  i n  l a s t  y e a r ' s  s e s s i o n ,  A s s e m b l y  B i l l  4 1 1 0  w a s

i n t r o d u c e d  o n  O c t o b e r  29, 1 9 9 0 .  I t  i s  e s s e n t i a l l y  i d e n t i c a l  t o  

t h e  F l o r i d a  l e g i s l a t i o n .  A s s e m b l y  R e s o l u t i o n  N o .  1 3 6 ,  i n t r o d u c e d  

M a y  2 4, 1 9 9 0 ,  u r g e s  N e w  J e r s e y  a t t o r n e y s  a n d  j u d g e s  n o t  t o  e n t e r  

i n t o  o r  a p p r o v e  s e c r e c y  a g r e e m e n t s  o r  o r d e r s  i n  c i v i l  c a s e s  

i n v o l v i n g  t o y - r e l a t e d  i n j u r y  a n d  d e a t h .  A s s e m b l y  R e s o l u t i o n  N o .  

1 3 6  a l s o  u r g e s  t h e  N e w  J e r s e y  S u p r e m e  C o u r t  t o  a d o p t  r u l e s  t o  

i m p l e m e n t  t h e  r e s o l u t i o n .  B o t h  m e a s u r e s  a r e  p e n d i n g .



N e w  York: O n  February 4, New Yor k State's Ad m in i s t r a t i v e
Board of the Courts adopted a new rule on sealing of court 
records in civil actions in t h e  trial courts. The rule takes 
effect on M ar c h 1. The rule p r o h ib it s seali ng  of records w i t h o u t  
a s p e c if ic  finding of good cause. Th e rule d i r ec ts  the c o u r t  to 
c o n s i d e r  the interests of t h e  p u b l i c  as well as the interests of 
the part ie s  in determining w h e t h e r  g oo d cause has been shown. 
"Court records" are defined a s  all d oc u m e n t s  and records of any 
k i n d  that a re filed with the clerk. D i s c ov er y ma terial th at  is 
no t filed w i t h  the clerk un affected.

N o r t h  Carolina: Legi sl at i on  on con fi de nt i al  settle me nt s of
suits a g a i n s t  the state g o v e r n m e n t  t o o k  e f f e c t  on J u l y  1, 1989. 
T he statute p r o h i bi t s go ve rn m e n t  agencies, officials, or 
e mp lo ye es  from e ntering into c on fi d e n t i a l  settl em en ts  to r e s o l v e  
suits in c on ne c t i o n  with t h e i r  official dutie s or 
r e s p o n s i b i l i t i e s .

Oregon: The Oregon T r i a l  Lawyers A s s o c i a t i o n  is s up po r t i n g
t wo bills in the current l e g i s l a t i v e  session. Senate Bill 579 is 
s i m i l a r  t o  t h e  V i r g i n i a  legislation. It w o u l d  amend the O r e g o n  
R u le s of Civil Procedure to p r o v i d e  that p r o t e c t i v e  orders in any 
civil l i t i g a t i o n  will not p r e v e n t  a n  a t t o r n e y  from sharing 
i n f o r m a t i o n  and m at erials c o v e r e d  b y  the p r o t e c t i v e  o rder w i t h  an 
a t t o r n e y  h a n d l i n g  a similar o r  relat e d case. D isclosure m a y  be 
m a d e  o n l y  b y  co ur t order, a n d  only to a t t o r n e y s  w h o  agree t o  be 
b o u n d  b y  t he p r o t e c t i v e  order, but the court w o u l d  be r e q u i re d t o  
a l l o w  d i s c l o s u r e  unles s good c a us e is shown b y  the p ro te c t i v e  
o r d er 's  beneficiary. Senate Bill 580 wo u ld  p r o vi de  that 
c o n f i d e n t i a l  s e t tl em en t a g re em e n t s  are not b i n d i n g  unless a c o u r t  
o rders t h a t  th ey  are, after fi nd i n g s  that c on fi d e n t i a l i t y  is 
n e c e s s a r y  to p r ot ec t a party a n d  tha t  it will not h ar m the p u b l i c  
interest. T h e  bil l would a l s o  p r o v id e  that a confidential 
s e t t l e m e n t  o r d e r  does not b a r  s h ar i ng  of in formation betw ee n 
a t t o r n e y s  so long as the t e r m s  of the s et tl e m e n t  are not 
disclosed.

R h o d e  Island: House b i l l  90-H-8522 w a s  introduced in 1990.
T h e  bill w o u l d  h a v e  prohib it ed  c o ur ts  from e n t e r i n g  orders 
a g a i n s t  d i s s e m i n a t i n g  product l i a b i li ty  l it ig a t i o n  documen 
i n f o r m a t i o n  about product s a f e t y  an d desi gn  matters) to 
r e g u l a t o r s  o r  o t h e r  attorneys. It w o u l d  als o  have pr oh ib it ed  
d i s c o v e r y  o r  se tt le m en t a gr ee m en ts  w h i c h  w ou ld  require re turn o r  
d e s t r u c t i o n  of documents as w e l l  as ag re em e n t s  not to r e p r es e nt  
o t h e r  v i c t i m s  of similar p r o d u c t  d e f e c t s  in the future. Th e bil l 
w o u l d  h a v e  p r o h i b i t e d  the s a l e  for profit, d i r e c t l y  or 
indirectly, of do cu ments or i n f o r m a t i o n  p r o v i d e d  pursuant t o  the 
bill. T h e  bill p a ss ed  the S e n a t e  41-0 on J u n e  28, 1990 and the 
H ou se  b y  a v o t e  of 69-3 on J u l y  5. It was v e t o e d  by then 
G o v e r n o r  DiPrete on J u ly  11 a f t e r  the legis la ti ve  sessions h a d  
ended. Mr. DiPrete was d e f e a t e d  in the N o v e m b e r  election. A  n e w  
bill has b e e n  introduced in t h e  sess io n that con ve ne d  in January.



T e x a s :  I n  1 9 9 0 ,  T e x a s  b e c a m e  t h e  f i r s t  s t a t e  t o  a d d r e s s

s e c r e c y  c o n c e r n s  t h r o u g h  c o u r t  r u l e s  w h i c h  t o o k  e f f e c t  o n  

S e p t e m b e r  1, 1 9 9 0 , .  T h e  T e x a s  S u p r e m e  C o u r t  c h o s e  t o  f o c u s  o n  

t h e  i s s u e  o f  s e a l e d  c o u r t  r e c o r d s ,  a n d  a d o p t e d  a m e n d m e n t s  t o  t h e  

T e x a s  R u l e s  o f  C i v i l  P r o c e d u r e  t o  e s t a b l i s h  s t a n d a r d s  a n d  

p r o c e d u r e s  f o r  s e a l i n g .  T h e  c o u r t  r e c o g n i z e d  a  " p r e s u m p t i o n  o f  

o p e n n e s s "  o f  a l l  c o u r t  r e c o r d s ,  w h i c h  c o u l d  b e  o v e r c o m e  o n l y  

a f t e r  a  s h o w i n g  t h a t  a  s p e c i f i c ,  B e r i o u s  a n d  s u b s t a n t i a l  i n t e r e s t  

i n  s e a l i n g  r e c o r d s  o u t w e i g h s  a n y  a d v e r s e  e f f e c t  o n  p u b l i c  h e a l t h  

a n d  s a f e t y ,  a n d  t h a t  n o  l e s s  r e s t r i c t i v e  m e a n s  t h a n  s e a l i n g  w o u l d  

p r o t e c t  t h e  i n t e r e s t .  " C o u r t  r e c o r d s "  i n c l u d e s  a l l  d o c u m e n t s  

f i l e d  i n  a  c i v i l  a c t i o n ,  a s  w e l l  a s  u n f i l e d  d i s c o v e r y  m a t e r i a l  

a n d  s e t t l e m e n t  a g r e e m e n t s  t h a t  a r e  n o t  f i l e d  b u t  m i g h t  h a v e  a n  

a d v e r s e  e f f e c t  o n  p u b l i c  h e a l t h  a n d  s a f e t y .  T h e  c o u r t  d e t a i l e d  

s p e c i f i c  p r o c e d u r e s  ( n o t i c e ,  p u b l i c  h e a r i n g s ,  e t c . )  b y  w h i c h  

r e c o r d s  c o u l d  b e  s e a l e d  u n d e r  t h e  n e w  r u l e s ,  a n d  p r o v i d e d  t h a t  

i n d i v i d u a l s  a n d  o r g a n i z a t i o n s  n o t  a  p a r t y  t o  t h e  c a s e  c o u l d  

p a r t i c i p a t e  i n  h e a r i n g s .

V i r g i n i a :  H B  1 5 8 2 ,  t h e  f i r s t  l e g i s l a t i o n  o f  i t s  k i n d ,  w a s

i n t r o d u c e d  i n  1 9 8 9  b y  A T L A  M e m b e r  B e r n a r d  C o h e n ,  a  m e m b e r  o f  t h e  

G e n e r a l  A s s e m b l y .  I t  p a s s e d  a n d  w a s  s i g n e d  b y  t h e  G o v e r n o r ,  a n d  

t o o k  e f f e c t  o n  J u l y  1, 1 9 8 9 .  I t  a l l o w s  a t t o r n e y s  t o  s h a r e  

i n f o r m a t i o n  p r o d u c e d  i n  d i s c o v e r y  i f  t h e y  h a v e  p e r m i s s i o n  o f  t h e  

c o u r t  ( g i v e n  a f t e r  a h e a r i n g ) , a n d  i f  t h e  a t t o r n e y s  w h o  w o u l d  

r e c e i v e  t h e  i n f o r m a t i o n  a g r e e  t o  b e  b o u n d  b y  t h e  t e r m s  o f  a n y  

p r o t e c t i v e  o r d e r .

W a s h i n g t o n :  T h e  W a s h i n g t o n  S t a t e  T r i a l  L a w y e r s  A s s o c i a t i o n

i s  s p o n s o r i n g  b i l l s  i n  b o t h  H o u s e  a n d  S e n a t e  d u r i n g  t h e  c u r r e n t  

l e g i s l a t i v e  s e s s i o n .  T h e  b i l l s ,  H B  1 3 2 0  a n d  S  5 3 8 8 ,  a r e  v e r y  

s i m i l a r  t o  t h e  F l o r i d a  S u n s h i n e  i n  L i t i g a t i o n  A c t .

W i s c o n s i n :  T h e  W i s c o n s i n  A c a d e m y  o f  T r i a l  L a w y e r s  p l a n s  t o

i n t r o d u c e  a  b i l l  i n  t h e  c u r r e n t  l e g i s l a t i v e  s e s s i o n .  I t  i s  

e x p e c t e d  t o  b e  s i m i l a r  i n  o p e r a t i o n  a n d  e f f e c t  t o  t h e  T e x a s  c o u r t  

r u l e  a m e n d m e n t s .

M arch  1 , 1991
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LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  October 11, 1990

SUBJECT: Bill restricting non-disclosure of discovery
(Work Order No. 7-0112)

TO: Representative Dave Donley

FROM: John B. Gaguine
Legislative Counsel

Enclosed is a bill that would prohibit courts from ordering 
non-disclosure of information concerning, public hazards 
(very broadly defined in the bill) and that would render 
unenforceable private non-disclosure agreements executed to 
settle civil litigation. I modeled the bill on the Florida 
statute that Ginger sent me (and that she got from the trial 
lawyers). In one way this bill is significantly broader 
than even the broad Florida statute: I deleted the part of 
the definition of "public hazard" that an instrumentality 
both have caused and be likely to cause injury, leaving only 
the "have caused" part. It seemed to me that with the 
"likely to cause" language a court might find that the 
statute might not apply to products that had caused 
significant injury in the past but that are no longer on the 
market.

Note sections 2 and 3 of the bill, which state that the bill 
changes the rules of civil procedure and hence must be 
passed by a two-thirds majority in each house. It perhaps 
could be argued that the bill deals with substantive law, 
rather than procedure, and hence is not subject to Article 
IV, Section 15 of the state constitution. However, the bill 
does seem to require modifications in the three civil rule 
sections cited, and the Alaska Supreme Court’s decisions on 
Article IV, Section 15 give a very broad reading to the term 
"procedure". See, e.g. , State v. Williams, 681 P.2d 313 
(Alaska 1984) TCriminal Rule *0, requiring trial in a 
criminal case within 120 days of the commencement of pro­
ceedings, was constitutionally adopted by the supreme court 
under Article IV, Section 15) i State v. Smith, 593 P.2d 625



' R e p re s e n ta t iv e  Dave D onley
Page 2
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(Alaska 1979) (appellate rule governing award of attorney's 
fees in judicial appeals of administrative agency decisions 
was properly adopted under same section).

I think that the Florida approach of making all non­
disclosure agreements unenforceable is far preferable to a 
statute that would simply prohibit attorneys from entering 
into such agreements. As I indicated to Ginger, the latter 
approach would in my opinion have raised significant sepa- 
ration-of-powers problems. The Alaska Supreme Court has 
indicated that regulation of attorneys is exclusively a j u­
dicial function under Article IV, Section 1, and the legis­
lature may not legislate in the area. S e e , e.g. , In re P ar k , 
484 P.2d 690 (Alaska 1971) (court refused to recognize a 
statute requiring applicants to practice law in Alaska to be 
citizens). While the court might, as a matter of comity, 
choose to follow a statute in this area, see Application of 
Steelman, 448 P.2d 817, 819 (Alaska 1969), the Florida ap­
proach, by not framing the matter in terms of regulation of 
attorneys, seems to me to avoid the problem altogether.

If I may be of further assistance, please advise.

JBG:gc 
G15/022

Enclosure



DIV ISION O F  L E G A L  S E R V IC E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M February  4, 1991

SUBJECT:

TO :

FROM :

Court secrecy bill (W .O. 7LS0112)

R epresentative D ave Donley 
Attn: H. K aden

John B. G aguine 
Legislative C ounsel

Enclosed is the new version of the court secrecy bill. It has the changes we discussed, 
plus one m ore. I am ended the definition o f "interested person" (A S  09.25.250(1)) to 
exclude parties to litigation. I d o n ’t see why such parties should  ever need to  file, 
since they will already have the m ateria l in the ir files; it seem s to  m e tha t the only 
people who would ever file would be  non-parties, such as o th e r litigants, the press, 
academ ic researchers, and governm ent agencies. But w ithout a  change to  the 
definition, parties could file, and th a t would effect a  change to  Civil R u le  60(b), which 
limits the grounds for which parties can seek to vacate judgm ents an d  puts tim e limits 
on parties to file tneir motions to  vacate . R a th er than  bring in a  re fe ren ce  to  R ule 
60(b) it seem ed sim pler just to exclude parties from the "in terested  person" definition.

JBG :lm b
91-012.!mb

Enclosure



STATEMENT

Mary A. Nordale 
Robertson, Monagle & Eastaugh 

240 Main Street, Suite 800 
Juneau, Alaska 99801

My name is Mary A. Nordale and I appear today in behalf 
of the A m e r i c a n  Insurance A ss oc iation in o pp o si ti o n to House Bill 
171.

H o u s e  Bill 171 seeks to cha ng e radically the c ourse of 
tri al s and trial pr ep aration  and would require judges to render 
d e c i s i o n s  on u l t i m at e  facts before the normal course of pretrial 
d i s c o v e r y  is completed, let alone the trial itself. By p ro h ib i ti n g 
a judge from en t er i ng  protecti ve  orders durin g the cour se  of 
p r e t r i a l  d i s c o v e r y  without first ex am ining the evi d e nc e p roduc ed  
a nd  m a k i n g  the de te rm i na t io n  that there either is or is not
e v i d e n c e  of a h a za rd  and that hazard is or is not a p u b li c hazard, 
the p r o b a b i l i t y  of a fair trial is s ig n if i c a n t l y  diminished. In 
f a s h i o n i n g  o r d e r s  throughout the pretrial order, the court could 
not e s c ap e  being influenced by h*s d e t e r m i n a t i o n  as to the
e x i s t e n c e  of a p u bl i c hazard.

D i s c o v e r y  is the process by wh ic h o pp os i ng  parties  learn 
the facts to be relied on for trial and the pr ocess is essen ti al  
u nd er  our s y s t e m  of civil justice. Impairing or impeding the free 
fl ow of i n f o r m a t i o n  will impair justice and the rights of 
li tigants.

T h e  c os ts  of litigation wo ul d be increased s i gn if i c a n t l y  
b e c a u s e  the r eq uiremen t of e x aminat io n can be invoked by an 
" i n t e r e s t e d  pers on ."  The Alaska Supre me  Court has c o n s t ru e d terms 
su c h as " i n t e r e s t e d  person" very broadly so the e xp e ct a t i o n  is that 
a l m o s t  any b u s y b o d y  can force parties to litigation and c o ur t s to 
e x p e n d  vast a m o u n t s  of time and money  in litigating, first of all,
w h e t h e r  the "in te r e st e d person" is an "intere st ed  person" and then
w h e t h e r  or not ev id ence of a publ ic haz ar d exists. The term 
" p u bl ic  hazard" is so broad that it could c o n s t i t u t e  anything, 
t a n g i b l e  or intangible, that might cause injury.

In the last decade or so the Ala ska Sup re me  Court and the 
federal court s y s t e m  have sought to di m in i sh  the fiscal impact of 
disco v er y , s h i f t i n g  more and more of the burden of de t er m i n i n g  the 
p r o b i t y  and v a l ue  of evidence to the parties. House Bill 171 w o ul d  
reve r se  that trend, forcing the courts o n c e  a g ai n  to bec ome
inv ol v ed  in the d i s c o v er y  process, di vert in g the resources of the 
c o u r t s  from trials and other ma tt er s of importance to the peop l e 
s e e k i n g  their aid. We could be forced into the si t ua t io n  of
s e v er al  state s of not being able to bring civil cases to trial for
five to 10 ye ar s even though we would have a d d ed  5 to 10 judges to
h a n d l e  the wo rkload.

1



Becauae this type of legislation is foremost on the 
American Trial Lawyers Association's agenda, several states have 
had the opportunity to study the issues raised. Florida has 
enacted such legislation and is now trying to cope with the burden 
it has placed on the fiscal resources of that court system. Ida' • 
and Montana have rejected tie legislation because of cost.

•

Most of the information sought to be disclosed through 
legislation such as House Bill 171 is available to the public. 
There are data bases easily accessible through libraries, industry 
publications, electronic d*ta bases, magazines and the like. 
Research in such sources can ' ? time-consuming and attorneys do not 
like to spend time for which chey are not paid. Generating clients 
and target defendants becomes much easier if legislation such as 
House Bill 171 is enacted.

Not only will the cost3 to the court system escalate and 
the demand for additional judges giow, but the costs to everyone 
will grow, through increased attorney fees, increased insurance 
premiums and, generally, the increased cost of doing business. All 
of these costs are, in some way, passed on to the consumer. With 
all of this increase in cost, no showing has been made that the 
consumer will benefit.

My experience as a trial lawyer compels me to advise 
clients that they may lose more than they gain if, as plaintiffs, 
they litigate claims of less than $25,000 using attorneys. If you 
look at the dockets of the courts, you will see that there are 
hundreds of cases being pursued that involve claims of less than 
$25,000, many through attorneys. Litigation simply isn't cheap, 
but sometimes it is necessary. Now, regardless of the subject 
matter of the litigation a stranger to the issues can inject 
himself and raise the cost beyond what ordinary litigants can 
afford. What a bill such as House Bill 171 will do is force people 
with good causes of action and good defenses to sacrifice their 
rights to seek resolution through the court system simply because 
by litigating, they can become victims of intermeddlers and of 
economic warfare.

There are other, fairer solutions, if a problem exists, 
and I would urge this committee to seek information as to what 
perceived problems exist for which this legislation is proposed as 
a solution and address those problems without closing the doors of 
the courtrooms of Alaska to individual litigants.
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Alaska Court System 
Fiscal Analysts of House Bill 171

Sue. 09.25.240(b) grants a broad right to any interested person to 
bring an action for injunctive roliof against a party to a private 
settlement or discovery agreement in cases Involving a public 
hazard. Exercise of this right will Increase the workload of the 
court system by generating new cases, in addition to the burden 
that additional filings have on the clerk's office, requests for 
injunctive relief require in-court time far more frequently than do 
other types of civil cases.

It has been strongly suggested that this legislation will also have 
the effect of increasing the number of cases that go to trial by 
discouraging settlement. He cannot determine if this view is 
..correct. Should this result, the court system will need to request 
additional funding.

Fiscal Impact

P e r s o n a l  s e r v i c e s

Pro Tern Superior Court Judge, PPT - 
6 months, Anchorage (25% of 
active judgo salary)

In-Court Clerk, PPT - 6 months, 12B

Estimated Total Cost'

S a la ry  B e n e f i ts T o t a l

$12,075 §9,837 §21,912

13,962 5,943 19,500

§41,412

Page 2 of 2



A N T I - S E C R E C Y  A G R E E M E N T  A C T I V I T Y :  

A  N a t i o n a l  P e r s p e c t i v e

CALIFORNIA:

COLORADO:

FLORIDA:

By local rule, last July the San Diego County Superior Court adopted a policy 
which states that secrecy practices arc disfavored and should only be allowed 
when it is shown that there is a recognized right to secrecy, that disclosure would 
cause harm, and that secrecy is in the public interest.

A bill based on the Florida statute was introduced in January, 1991.

The Florida Sunshine in Litigadon Act took effect on July 1,1990 and is the 
model for many other states. The law forbids courts from entering orders which 
conceal a "public hazard" or information about a public hazard. It also makes 
any agreement to conceal a public hazard unenforceable, and allows the public 
and news media to contest orders or contracts which would conceal public 
hazards.

HAW AII: In 1990 the House passed a bill applying only to health and safety information 
produced in discovery in wrongful death actions. There are plans to introduce 
new, broader secrecy legislation in 1991 which would provide for public access 
to such information.

ILLINOIS:

NEVADA:

A bill modeled after the Florida statute is being introduced in April 1991. There 
arc plans to request court rule amendments similar to those adopted by the Texas 
Supreme Court.

The Senate Judiciary Committee, as a whole, is sponsoring anti-secrecy legisla­
tion. The local Society of Professional Journalists plans to testify in favor of the 
bill.

NEW HAMPSHIRE: A measure modeled after Rhode Island’s 1990 bill is expected to be introduced
this session.

N EW  JE R S E Y :

N EW  Y O R K :

Assembly Bill 4110, essentially identical to the Florida statute, was introduced 
last October. Assembly Resolution 136, pending action, urges New Jersey attor­
neys and judges not to enter into or approve secrecy agreements or orders in civil 
cases involving toy-related injury and death, and urges the New Jersey Supreme 
Court to adopt rules to implement the resolution.

New York State’s Administrative Board of the Courts circulated a proposed 
court rule on secrecy for comments by the bench and bar. In February, the 
Board considered the comments and implemented the rule, which prohibits 
sealing of court records without a finding of good cause.



NO. CAROLINA: 

RHODE ISLAND:

TEXAS:

VIRGINIA:

WASHINGTON:

WISCONSIN:

n m w 9 P 9 i i i | i ^ w i n * . p  1

Legislation took effect on July 1,1989 prohibiting government agencies, offi­
cials, or employees from entering into confidential settlements to resolve suits in 
connection with official duties or responsibilities.

Legislation that would prohibit courts from entering orders against disseminating 
product liability litigation documents, and prohibit agreements which involve 
non-return or destruction of documents was vetoed by the Governor last year. 
Legislation is expected to be reintroduced this year.

The Texas Rules of Civil Procedure were amended in 1990 to establish standards 
for sealing court records. The Texas Supreme Court adopted the approach of 
establishing a “presumption of openness" in all court records and detailed the 
procedures under which records could be sealed.

Legislation signed by the Governor in July 1989 allows attorneys to share infor­
mation produced in discovery if they have permission of the court, and if the 
attorneys who would receive the information agree to be bound by the terms of 
any protective order.

This session, a bill is being introduced which is expected to utilize a “public 
hazard” concept similar to the Florida Sunshine in Litigation Act.

A secrecy bill has been introduced this session which is similar to the Florida 
statute, but will provide procedures similar to those utilized in Texas’ amended 
court rules.



SECRECY HURTS 
CONSUMERS

Countless injuries and deaths could have been prevented if safety test records and documents, as well as 
records of settlements and judgments, had been made public and were accessible. There is no justifica­
tion for allowing marketing considerations to outweigh public safety.

Hundreds of people have been badly burned, and some even killed, when their Bic 
lighters either failed to extinguish properly or exploded Bic has denied responsibility 
but has refused to hand over design information, safety-test result*, and records of com­
plaints and accidents, unless access was limited to the current parties in a lawsuit. In 
many cases, Bic made secrecy a condition of settling lawsuits.

"America's courts are public, not private, institutions. Secrecy agree­
ments undermine the public's right to know. And critical information 
hidden from the public can lead to human casualties."

- Ralph Nader

Over the last five years, scores of victims of fiery car crashes have filed lawsuits against 
General Motors, alleging the auto manufactuierknew GM gas tanks were vulnerable to 
puncture during high-speed crashes. The victims say these fuel leaks were well-docu­
mented by the company, which estimated the cost of fixing the tanks -  from S8.59 to 
SI 1.59 a car, by its own estimates -  was too high. GM has consistently used secrecy 
agreement procedures to keep closely held and controversial documents out of the public 
eye.

"There is no justification for auto manufacturers withholding safety 
information from the public. This legislation could result in saving lives 
and preventing injury -  a consideration that should be foremost in manu­
facturers’ design and marketing strategies."

• Jim Miller
Victims Group Opposed to 
Unsafe Restraints
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SECRECY HURTS 
PATIENTS

Patients rely on prescription drugs for their recovery; sometimes, the drugs are instead their death 
sentence. Too often, pharmaceutical manufacturers knowingly continue to market dangerous products 
because the business cost of a recall or warning would be so great. They settle the vocal cases only if 
the plaintiff agrees to seal the file -  and with it, all records of the drug’s dangerous legacy.

In 1985, McNeil Pharmaceutical recalled its painkiller Zomax from the market. Accord­
ing to an FDA study in die same year, Zomax was already a factor in 14 deaths and 403 
life-threatening allergic reactions. Yet, McNeil chose to quietly settle lawsuits out of 
court to prevent the disclosure of information collected over the course of the lawsuits. 
As patients were suffering and successfully challenging McNeil in court, the company 
stepped up its marketing program.

"In order to seal cases, courts repeatedly sealed medical and scientific 
records, effectively shutting off access to vital technical information and 
preventing scientists from initiating research projects and publishing 
results."

- Dr. Devra Davis, Toxicologist 
National Academy of Sciences 
Zomax allergic reaction victim

$



SECRECY HURTS 
WORKERS

Knowingly exposing workers to unsafe working conditions is a criminal act, but settling with some 
employees in secret to avoid mass litigation is unconscionable. Secrecy agreements affecting the 
workplace can keep significant findings of health and safety hazards flill of the public domain.



SECRECY HURTS 
SENIOR CITIZENS

Vulnerable seniors are often dependent on their doctors’ medical advice and on the drugs that are pre­
scribed. Some companies have chosen to exploit this emotional and financial vulnerability through 
secret settlement cases in order to discourage additional justifiable lawsuits. This type of secrecy is 
perhaps one of the most appalling abuses of the civil justice system.



SECRECY HURTS 
THE ENVIRONMENT

Secrecy orders can block attempts by scientists and health officials to monitor hazardous chemicals. 
W orse, inform ation is grudgingly released only to plaintiffs in a lawsuit, and then scaled -  continuing 
the exposure o f the public to environm ental hazards.

In a confidential settlem ent, the Xerox Corporation paid two families in New York 
nearly $5 m illion in a case alleging that chemical leaks from a Xerox plant caused neuro­
logical dam age to seven family members. Neighbors still living on the same street 
cannot obtain inform ation about the hazards they still face -  even the family whose 12- 
year-old child  ju s t developed a rare form of cancer.

"The policy interests of the public and the environment must always be 
considered before the financial interests of a private company. We have 
to know more about these problems in order to stop them from happening 
again."

- Michael Picker, Director 
National Toxics Campaign

In California, follow ing an accident at Fiberite’s Orange County plant, over 20 people 
developed serious com plications including rcpiratory problems, liver disease and birth 
defects in new borns. Despite the potential gravity o f the situation -  it happened next to a 
child  care cen ter -  Fiberite refused to settle the case unless all die information regarding 
the toxic incident was scaled in the process.

"Locking away vital health and environmental data serves no one. and 
throws up roadblocks to legitimate scientific inquiry into chemical and 
other types of contamination. The Sierra Club strongly endorses SB 711."

* Michael Paparian. Director 
Sierra Club of California



D IV IS IO N  O F  L E G A L  S E R V IC E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plata, Room 500
FAX (907) 465-2029 Mail Stop 3101

M E M O R A N D U M  M ay 1, 1991

SUBJECT: D ep a rtm en t o f L aw ’s com m ents on H B  171

TO : R ep resen ta tiv e  D ave D onley
A ttn : H. K aden

FR O M : Jo h n  B. G aguine
Legislative C ounsel

Enclosed is a  d raft C SH B  171 ( ) th a t partially  addresses th e  concerns raised by the  
D epartm en t o f Law  in its A pril 25 le tte r to  R ep . K ubina. T he  d raft adds a  new  
subsection (b) to  p ro p o sed  AS 09.25.230 exem pting  from  disclosure 1) inform ation 
tha t only indirectly concerns a public hazard  and  tha t w ould violate an  individual’s 
privacy if re leased , a n d  2) inform ation tha t is confidential by s ta te  o r federal law. 
This change add resses th e  concerns o f  the D ep a rtm en t o f Law  expressed in the last 
parag raph  o f  page o n e  and  in th e  second full p a rag rap h  on  page two.

T he draft b lank CS also  rew orks p roposed  A S 09.25.230(a) to  m ake clear tha t th e  
subsection only concerns m ateria ls filed with the  court o r p roduced  during discovery, 
and  not privileged m ateria ls , such as a tto rney  w ork-product. This is to  address Law ’s 
concerns expressed in th e  first full p a rag rap h  on page two o f  th e  le tter. T h a t 
parag raph  notes th a t p roposed  A S 09.25.230(a) could be  m isconstrued to  require  a 
court to  o rd e r th e  disclosure o f certa in  atto rney  w ork-product, such as expert reports. 
In my opinion, such a  m isconstruction would b e  unlikely. B ut the rew orking o f the  
subsection b e tte r  reflec ts w hat I believe to  b e  th e  subsection’s in ten t.

T he final concern  th a t Law raised I did not feci could be addressed  w ithout "gutting" 
the bill. T h e  le tte r suggests, in th e  p arag rap h  spanning pages two and  th ree , tha t a  
court be  given the  d iscretion  to  balance the  p ros and  cons o f  disclosure. H owever, 
I believe th a t th e  p o in t o f  this bill is to  m ake th e  right o f public access absolute, and  
not allow a  court th e  d iscretion  to  balance.

If I may be  o f fu rth e r assistance, please advise.

JB G :lm b
91-155.1mb
Enclosure
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CS FOR HOUSE BILL NO. 171 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): HOUSE JUDICIARY COMMITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act restricting court orders and certain private agreements relating to the concealment

2 of public hazards and information on public hazards; and amending Alaska Rules of Civil

3 Procedure 24, 26(c), 26(0, 29, 30(d), and 37(a)(2)."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. AS 09.25 is amended by adding new sections to read:

6 Sec. 09.25.230. COURT ORDERS ON MATERIALS CONCERNING PUBLIC

7 HAZARDS, (a) A court may not enter an order or judgment that has the effect of withholding

8 from public disclosure information that has been filed with the court or produced in response to

9 a civil discovery request, and that concerns a public hazard. If an order or judgment that violates

10 this subsection contains provisions that do not violate this subsection, those provisions are valid.

11 (b) The provisions of (a) of this section do not apply to information that only indirectly

12 concerns a public hazard and that would violate an individual’s privacy if released, or to

13 information that is confidential by state or federal law.

14 (c) Upon the motion by a party to litigation for an order prohibiting the disclosure of

.1. CSHB 171( )
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1 materials produced or to be produced in discovery, the court shall examine the materials in

2 camera. The court shall deny the motion if it finds that the materials have previously been

3 disclosed to the public in this or another jurisdiction or that the materials concern a public hazard

4 and are not exempt from disclosure under (b) of this section. If the court finds that only a

5 portion of the materials have been previously disclosed or concern a public hazard, the court may

6 enter an order prohibiting disclosure of the portion that has not been previously disclosed and

7 docs not concern a public hazard.

8 (d) An interested person alleging that a judgment or order entered by a court violates (a)

9 or (c) of this section may contest the order by filing a motion to vacate the judgment or order

10 at any time with the court that entered the motion. An interested person alleging that a requested

11 judgment or order would, if entered, violate (a) or (c) of this section may contest the request by

12 filing an opposition with the court where the request is pending.

13 Sec. 09.25.240. PRIVATE AGREEMENTS ON MATERIALS CONCERNING PUBLIC

14 HAZARDS, (a) That part of an agreement or contract executed in order to settle civil litigation

15 or in connection with discovery in civil litigation that has the purpose or effect of concealing a

16 public hazard or information concerning a public hazard, except for information described in

17 AS 09.25.230(b), is void and may not be enforced.

18 (b) An interested person who believes that an agreement or contract that violates (a) of

19 this section is being enforced may bring an action for injunctive relief against a party to the

20 agreement or contract

21 Sec. 09.25.250. DEFINITIONS FOR AS 09.25.230 - 09.25.250. In AS 09.25.230 -

22 09.25.250,

23 (1) "interested person" shall be construed as that term is used in AS 44.62.300,

24 but does not include a party to the litigation in which the contested judgment or order was

25 entered or in relation to which the contested agreement or contract was executed;

26 (2) "public hazard" means an instrumentality that has caused injury to a person

27 or property, and includes a device, instrument, person, procedure, or product, and a condition of

28 a device, instrument, person, procedure, or product.

29 * Sec. 2. The provisions of sec. 1 of this Act have the effect of changing Alaska Rules of Civil

30 Procedure 24, 26(c), 26(0, 29, 30(d), and 37(a)(2) by limiting the discretion of the court in entering

31 protective orders regarding discovery in civil litigation, by limiting the discretion of the parties to civil
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1 litigation to enter into agreements regarding discovery procedures, and by granting automatic limited

2 intcrvcnor status to certain persons challenging certain court orders or motions in civil cases.

3 • Sec. 3. AS 09.25.230(d) and 09.25.240, added by sec. 1 of this Act, are applicable only to orders

4 or judgments entered by a court, or agreements or contracts entered into by parties to civil litigation, on

5 or after the effective date of this Acl

6 * Sec. 4. This Act takes effect only if sec. 2 of this Act receives the two-thirds majority vote of each

7 house required by an. IV, sec. 15, Constitution of the State of Alaska.
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MEMO

T O :  H O U S E  S T A T E  A F F A I R S  C O M M I T T E E

C H A I R M A N  - G E N E  K U B I N A

F R O M :  K A T H R Y N  K O L K H O R S T

R U D D Y ,  B R A D L E Y  & K O L K H O R S T  

M e m b e r ,  D e f e n s e  B a r

R e p r e s e n t i n g  -  L a w y e r s  F o r  C i v i l  J u s t i c e

M o t o r  V e h i c l e  M a n u f a c t u r e r s  A s s n .

D A T E :  A p r i l  2, 1 9 9 1

R E :  O P P O S I T I O N  T O  H O U S E  B I L L  1 7 1

1. T h i s  b i l l  w o u l d  i n t e r f e r e  w i t h  t h e  s t a t e  c o u r t  s y s t e m  

a n d  t i e  t h e  h a n d s  o f  t h e  j u d g e s . T h i s  b i l l  w o u l d  i n t e r f e r e  w i t h  

t h e  e x i s t i n g  s t a t e  j u d i c i a l  p r o c e s s  a n d  e n d  t h e  d i s c r e t i o n  o f  t h e  

c o u r t s  a s  t o  w h e t h e r  o r  n o t  a n d  t o  w h a t  e x t e n t  t o  i s s u e  p r o t e c t i v e  

o r d e r s  o n  a n y  l i t i g a t i o n  b e f o r e  t h e m .  M a t t e r s  o f  d i s c o v e r y  a n d  

t h e  a p p r o v a l  o f  s e t t l e m e n t  a g r e e m e n t s 2 a r e  m a t t e r s  w h i c h  s h o u l d  b e  

l e f t  t o  t h e  c o u r t  w h i c h  i s  f a m i l i a r  w i t h  t h e  i n d i v i d u a l  c a s e  a n d  

n o t  d i c t a t e d  i n  a  b l a n k e t  m a n n e r  b y  t h e  l e g i s l a t u r e .

F u r t h e r m o r e ,  t h i s  b i l l  p u r p o r t s  t o  c h a n g e  n o  f e w e r  t h a n  

s i x  o f  t h e  e x i s t i n g  A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e .

D i s c o v e r y  i s  a  p r e t r i a l  p r o c e s s  t h a t  r e q u i r e s  p a r t i e s  t o  

l i t i g a t i o n  t o  e x c h a n g e  i n f o r m a t i o n  t o  h e l p  p r e p a r e  f o r  t r i a l .  

H i g h l y  c o n f i d e n t i a l  i n f o r m a t i o n  a n d  d o c u m e n t s  -  i n c l u d i n g  t r a d e  

s e c r e t s  -  a r e  o f t e n  e x c h a n g e d ,  i n c l u d i n g  i n f o r m a t i o n  t h a t  m a y  n o t  

b e  a d m i s s i b l e  a t  t r i a l .  A t  t h e  r e q u e s t  o f  o n e ,  o r  o f t e n  b o t h ,  o f  

t h e  p a r t i e s ,  c o u r t  m a y  i s s u e  p r o t e c t i v e  o r d e r s  e n s u r i n g  t h e  

c o n f i d e n t i a l i t y  o f  t h i s  i n f o r m a t i o n  b y  p r o h i b i t i n g  i t s  d i s c l o s u r e  

o u t s i d e  o f  t h e  l i t i g a t i o n .

2 S e t t l e m e n t  a g r e e m e n t s  a r e  c o n t r a c t s  b e t w e e n  p r i v a t e  p a r t i e s  

o f t e n  a l s o  a p p r o v e d  b y  t h e  c o u r t  s e t t l i n g  l e g a l  d i s p u t e s  o u t s i d e  

o f  t h e  t r i a l  p r o c e s s .  T h e s e  a g r e e m e n t s  o f t e n  c o n t a i n  p r o v i s i o n s  

w h i c h  r e q u i r e  t h a t  t h e  p a r t i e s  n o t  r e v e a l  t h e  t e r m s ,  c o n d i t i o n s  o r  

a m o u n t s  o f  t h e  s e t t l e m e n t s .  O f t e n  a n  a g r e e m e n t  r e q u i r i n g  

c o n f i d e n t i a l i t y  p r o v i d e s  s t r o n g  i n c e n t i v e s  f o r  d e f e n d a n t s  t o  s e t t l e  

c a s e s  o n  t e r m s  f a v o r a b l e  t o  t h e  c l a i m a n t s .

3 A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e  24, 2 6 ( c ) ,  2 6 ( f ) ,  29, 3 0 ( d )  

a n d  3 7 ( a ) (2) .



l e g i s l a t i o n  i s  t o  a l l o w  p l a i n t i f f ' s  l a w y e r s  t o  s h a r e  o r  s e l l  

i n f o r m a t i o n  g a i n e d  f r o m  r e a d i n g  c o u r t  f i l e s  o f  o t h e r  l i t i g a t i o n ,  

p e r p e t u a t i n g  t h e  l i t i g a t i o n  e x p l o s i o n  a n d  g e n e r a t i n g  a d d i t i o n a l  

c o n t i n g e n c y  f e e s .  W h e n  m e m b e r s  o f  t h e  p l a i n t i f f ' s  b a r  p a c k a g e  a n d  

s e l l  i n f o r m a t i o n  o b t a i n e d  f r o m  o n e  l a w s u i t  f o r  u s e  i n  a n o t h e r  

l a w s u i t ,  " c o p y c a t "  l a w s u i t s  a n d  o t h e r  s p u r i o u s  l a w s u i t s  a r e  

g e n e r a t e d ,  p r o d u c i n g  c o n t i n g e n c y  f e e s  f o r  t h e  p l a i n t i f f ' s  b a r  b u t  

n o  p u b l i c  b e n e f i t .

I n  s u m m a r y ,  p r o t e c t i v e  o r d e r s  a n d  t h e  c o n f i d e n t i a l i t y  

t h e y  e n s u r e  a r e  a  c r u c i a l  d e v i c e  i n  o u r  l i t i g a t i o n  s y s t e m .  T h e  

r u l e s  g o v e r n i n g  d i s c o v e r y  a n d  s e t t l e m e n t  o p e r a t e  a s  a s y s t e m  o f  

c h e c k s  a n d  b a l a n c e s  d e s i g n e d  t o  e n s u r e  t h a t  b o t h  p a r t i e s  i n  

l i t i g a t i o n  a r e  t r e a t e d  f a i r l y .  B e c a u s e  t h e  R u l e s  o f  C i v i l  

P r o c e d u r e  g i v e  p a r t i e s  a c c e s s  t o  t h e  o p p o n e n t ' s  m o s t  s e n s i t i v e  a n d  

c o n f i d e n t i a l  i n f o r m a t i o n ,  c o u r t s  m u s t  h a v e  t h e  a u t h o r i t y  t o  b a l a n c e  

t h i s  i n t r u s i o n  w i t h  a  g u a r a n t e e  o f  c o n f i d e n t i a l i t y .  T h i s  

l e g i s l a t i o n  w o u l d  i n t e r f e r e  w i t h  t h a t  b a l a n c e .
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Lawyers for Civil Justloo la a national coalition of defonse 
trial lawyer organizations and corporations whioh seeks to restore 
and maintain balance in tho civil juatioo system for the benefit of 
the public.

Tho purpose of LCJ is to accomplish civil justice reform 
through

, coalitions among dofonoe trial lawyer associations and 
corporate interosto;

participation in tho legislative process in a way that 
persuasively presents tho defense perspective; and

anticipating, tracking and addressing proposals which 
affect the civil justice system.
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JMaska js»tate

■Mouse u f  ^ p r e s e n t a l t o c s

House Judiciary Committee 
Chairman Dave Donley

P. O .  B o x  V  

S t a t e  C a p i t o l  

j u n e a u ,  A l a s k a  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 4 9 9 0  

( 9 0 7 ) 4 6 5 - 4 7 1 2

SPONSOR STATEMENT - HB 171 

SECRECY AGREEMENTS IN LAWSUITS

Thi s  b i l l  would p r o h i b i t  c o u r t s  f r om o r d e r i n g  n o n - d i s c l o s u r e  
of  i n f o r ma t i o n  c o n c e r n i n g  " p u b l i c  h a z a r d s "  and would r e n d e r  
u n e n f o r c e a b l e  p r i v a t e  n o n - d i s c l o s u r e  agr eement s  e x e c u t e d  t o 
s e t t l e  c i v i l  l i t i g a t i o n .

" P u b l i c  hazar d"  i s  ve r y  b r o a d l y  d e f i n e d  to mean an 
i n s t r u m e n t a l i t y  t h a t  has  c a u s e d  i n j u r y  t o a pe r s on  or  
p r o p e r t y ,  and i n c l u d e s  a d e v i c e ,  i n s t r u m e n t ,  p e r s o n ,  
p r o c e d u r e ,  or  p r o d u c t ,  and a c o n d i t i o n  of  a d e v i c e ,  
i n s t r u m e n t ,  p e r s o n ,  p r o c e d u r e  o r  p r o d u c t .

P r o d u c t  ma n u f a c t u r e r s  in p r o d u c t  l i a b i l i t y  s u i t s ,  o i l  
compani es  in oi l  s p i l l  damage s u i t s ,  and p r o f e s s i o n a l s  such 
as  l awyer s  and d o c t o r s  i n m a l p r a c t i c e  s u i t s ,  have u s u a l l y  
i n s i s t e d  t h a t  c o u r t  r e c o r d s  and o t h e r  i n f o r ma t i o n  r e l a t e d  to 
l i t i g a t i o n  be kept  s e c r e t  as p a r t  o f  s e t t l e m e n t  a g r e e me n t s .

I t  i s  i n t he  p u b l i c ' s  b e s t  i n t e r e s t  t h a t  i n f o r ma t i o n  about  
such h a z a r d s  which have c a u s e d  wi d e s p r e a d  harm be a v a i l a b l e  
t o  t he  p e o p l e .
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(v] additional referral to the T ____________________ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

Cy] fiscal impact OcqA

APPROVES PREVIOUS: 

[ ) fiscal note(s)______

(Depl/Dne)



Privacy, Secrecy, 
and the Public Interest

by Arthur R. Miller

The following article is derived from a statement of 
Professor Miller to the Subcommittee on Courts of the 
Senate Judiciary Committee, made on May 17, 1990.

The public’s right o f access to inform ation pro­
duced in litigation is a  subject that raises a variety of 
issues th a t are both significant and subtle. Some of 
them  I have studied and previously discussed at 
length, including the proper functioning of the rules 
of procedure that govern civil cases as they move 
through  the federal courts, the role of the courts in 
today's society, and the tension between the right to 
privacy and the public 's right to know.

1 served as the repo rter to the Advisory Com m it­
tee on Civil Rules o f the Judicial Conference of the 
United Slates w hen the 1980 and 1983 am endm ents 
were proposed and  prom ulgated. Because of my 
involvem ent in d rafting  these am endm ents, I can 
say w ith som e confidence that the am ended rules, 
and  the rem aining rules of civil procedure, arc the 
p roduct of considerable thought, analysis, and d is­
cussion a t the highest levels of the legal profession. 
They reflect w hat we judged to be an appropriate 
balance between the often conflicting needs of all 
those w ho arc involved in the litigation process as 
well as the legal system  as a whole.

I am  som ew hat d isturbed , therefore, to discover

that the proponents of public access to court docu­
m ents have started referring to protective orders, 
authorized by Rule 26(c) of the Federal Rules of 
Civil Procedure, by the rather pejorative m isnom er 
of "secrecy orders." This nasty epithet implies that 
they arc designed for some fundamentally evil pur­
pose. Further, it implies that those who request 
protective orders and those who authorize them  are 
engaged in a  conspiracy to bury truth. The illogical 
conclusion of this line of thought is that those of us 
involved in drafting the rules, and those in the jud i­
ciary and the Congress who shepherded them 
through to promulgation, have unleashed a proce­
dural device capable of subverting tru th  and justice.

In fact, the opposite is true. A legal system that 
docs not recognize the right to keep private m atters 
private would be far m ore likely to lead to deleteri­
ous consequences—the evil of an Orwcllian society 
where Big B rother knows all. See generally, Miller, 
The Assault on Privacy (Ann Arbor 1971). Although 
that might not be the result the proponents of public 
access have in mind, unfettered authority to collect 
and dissem inate private information through the 
judicial process can. without doubt, lead to that 
crfd.

Recognition of a general right of public access to 
civil litigation docum ents would be at odds with the
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•parties' rights to privacy. Litigants do not give up 
their rights to privacy just because they have walked 
through the courthouse door. Because o f my belief 
in the im portance of the right to privacy in our com ­
puterized world, I find it very difficult to accept anv 
proposal that would clitn ina 'e  individual considera­
tion of the privacy rights of litigants on a case-by- 
case basis in favor of a presum ption of public ac­
cess. As the District of Colum bia Circuit noted in In 
re Halkin, 598 F.2d 176,195 (D.C.Cir. 1979), "only in 
the context of particu lar discovery m aterial and a 
particular trial setting can a court determ ine 
w hether the threat to substantial public interests is 
sufficiently direct and certain."

O ur legal system recognizes a lim ited public right 
of access to inform ation used in the courts and 
justice system. That right m ost clearly exists at com ­
m on law and under the First Amendment in crim i­
nal cases. Nixon v. Warner Communications, Inc., 
435 U.S. 589, 597-99 ( 1978); Richmond Newspapers, 
Inc. v. Virginia. 448 U.S. 555 (1980) (right to attend 
crim inal trial); Prcss-Enterjmse Co. v. Superior 
Court, 464 U.S. 501 (1984) (right to attend voir dire 
exam ination o f jurors in crim inal trial); Press-Enter­
prise Co. v. Superior Court, 478 U.S. I (1986) (right 
to attend  prelim inary hearings in crim inal trial).

Nonetheless, the United States Suprem e Court 
never has recognized a First Amendment right of 
access to inform ation used in a civil trial, m uch less 
a  right of access to inform ation that is merely p ro ­
duced in the course of discovery. Prior to Seattle 
Times Co. v. Rhinehart, 467 U.S. 20 (1984), courts 
were divided over w hether non-litigants had First 
Am endm ent rights in inform ation produced in 
litigation. Seattle Times. 467 U.S. at 25. n.6. Since 
Seattle Times, a few lower federal courts and some 
state courts appear to have m isunderstood the Su­
prem e Court's application of a First Amendment 
analysis inSeaff/e Times as implicit recognition that 
a request for access to inform ation produced in 
litigation implicates the requestor’s First Amend­
m ent rights. Sec e.g., Palmer v. Liggett Group, Inc., 
No. 83-2445-MA (D.Mass. 1988) (order to modify 
protective order); Graham v. Wyeth Laboratories. 
118 F.R.D. 511 (D.Kan. 1988) (order to modify p ro­
tective orders).

According to the Suprem e Court, the right of 
access exists to allow the public to m onitor the 
functioning o f our judicial system: access prom otes 
participation in governm ental processes and helps 
protect constitutional guarantees. Nixon v. Wanter 
Communications, 435 U.S. at 598.

It does not follow, however, that this limited right 
extends to private inform ation about the private 
individuals o r  organizations involved in civil litiga­
tion. Often inform ation produced in discovery con ­

sists only of hits and pieces of Inform ation. It is 
difficult to imagine how this fragm ented intrusion 
into the private affairs of private parties prom otes 
any societal interest; o r  how it could result in any 
balanced o r lair presentation of the d isputed facts. 
Yet, that is precisely what the proponents ol public 
access claim. They assert that because of som e pos­
sible public interest in inform ation produced in the 
course of litigation, there should be a presum ptive 
right of access to  that information, w hether o r not 
the inform ation is used at trial, (sec In re CHS. Inc., 
838 F.2d 958, 959 (2d Cir. 1987)), o r  m erely pro­
duced in pretrial discovery, and regardless of 
w hether the inform ation is shown to be tru thful. 
Very often, inform ation produced in discovery will 
tell only one side of the story, raising obvious oppor­
tunities for injustice. In light of Seattle Times, the 
position the proponents of public access take clearly 
is not supported by the law.

Notwithstanding the settled nature o f the law on 
this issue, the proponents of public access s tren u ­
ously argue that the public must have access to 
inform ation produced by private parties at a m ini­
m um  when that inform ation affects public health 
and  safety. Although this position initially seem s to 
have merit, it fails to come to grips with the critical 
question; "Who decides that inform ation produced 
in litigation affects public health and safely?"

Under current law, the presiding judge decides 
what inform ation is relevant at trial and pretrial and 
w hether any inform ation generated in the process 
should be protected from public disclosure by a 
protective order. Before a protective o rder will is­
sue. the party seeking the o rder m ust show "good 
cause,” and also must make specific allegations of 
the harm  that will occur if the protective o rd er does 
not issue. See Wright & Miller, Federal Practice & 
Procedure, §2025. Sec, e.g., General Dynamics Coqr. 
v. Self Manufacturing Co., 481 F.2d 1204, 1212 (8th 
Cir. 1973); Kamp Implement Co. v. J.l. Case Co., 630 
F.Supp. 218 (D.Mont. 1986); United States v. Inter­
national Business Machines Corp., 67 F.R.D. 40, 46 
(S.D.N.Y. 1975).

Courts have developed considerable experience 
in balancing the needs of the adverse parties in the 
protection o r disclosure of inform ation. Further, 
federal judges are the only impartial participants in 
litigation, and they arc in the best position to  deter­
m ine w hether any inform ation pertaining to public 
health and safety is being improperly w ithheld from 
the public under cover of a protective order. W hen 
that is shown, the judge can modify the protective 
o rder to take action to disclose the inform ation to 
the appropriate government agency. Appellate re­
view also generally is available to ensure the efficacy 
of the process.
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Additional support for allowing the judge to d e ­
term ine w hether inform ation produced in a lawsuit 
raises issues of public health and safely that w arrant 
public d isclosure lies in the rules of evidence. If a 
court concludes that inform ation concerning public 
health o r  safety is relevant to the issues in a lawsuit 
and the inform ation is reliable, the court will admit 
it as evidence at trial. Hvidencc adm itted at trial 
generally is available to  the public through the trad i­
tional com m on law right of access to the courtroom . 
If the judge finds the inform ation inadm issible at 
trial, it is because the court deem s the inform ation 
irrelevant o r uni triable. If the inform ation has no 
logical connection to a fact at issue, or if the infor­
m ation is not trustw orthy o r  credible, it is difficult 
to  understand  how the public is served by public 
disclosure.

In fact, public disclosure o f un ­
trustw orthy  safety o r health infor­
m ation could cause serious public 
harm . U nder existing law, the trial 
court has the discretion to weigh 
all of these issues and act in the 
public’s best interest. In the end, 
only the trial court is sufficiently 
objective to decide what is and 
w hat is not in the public interest.

Nonetheless, the proponents of 
public access seem to be saying 
that they should be the ones to 
d e c id e  w h e th e r  in fo rm a tio n  
sought in litigation affects public 
health  and  safety. This is an u n ten ­
able position for several reasons.

F irst, n e ith e r a llegations of 
harm  m ade in the pleadings of a 
law suit, nor inform ation produced in bits and 
pieces in discovery, rises to the level of proof that 
som e injury actually occurred o r is even likely to 
occur. The Federal Rules of Civil Procedure provide 
easy access to the judicial system because they only 
require notice pleading. Discovery is designed only 
to  reveal inform ation which may lead to discovery of 
adm issible evidence. See Conley v. Gibson, 355 U.S. 
41, 46 n.6 (1957) (citing with approval Dioguardi v. 
Duming, 139 F.2d 774 (2d Cir. 1944)). See also 
Miller, "The Adversary System: Dinosaur o r  Phoe­
nix." 69 Minn.L.Rev. 1 8-9 (1984).

Thus it is virtually im possible to stop a lawsuit at 
the courthouse door o r during the pre-trial process, 
regardless of the actual m erits of the case. Once 
inside the courthouse, m otions to dism iss are not 
difficult to  survive. Rule 15 of the Federal Rules of 
Civil Procedure sets forth liberal provisions for 
am endm ent of pleadings, and m otions to dismiss 
under Rule 12(b)(6) for "failure to state a claim

upon which relief can be granted" rarely arc suc­
cessful. "In appraising the sufficiency of the com ­
plaint we follow, o f course, ihc accepted rule that a 
com plaint should not be dismissed for failure to 
stale  a claim unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support o f his 
claim  which would entitle him to relief.” Conley v. 
Gibson, 355 U.S. at 45. See 5 Wright & Miller, Fed­
eral Practice and Procedure, § 1357.

Consequently, although the allegations m ade in a 
com plaint may rise issues that appear to implicate 
m atters affecting the public health and safety, and 
the bits and pieces of information produced in dis­
covery may appear to confirm that, the tru th  of the 
allegations can be known only after they have been 
tested through the full litigation process. Release of 
inform ation prior to trial is prem ature at best, and 

destructive of a litigant's repu ta­
tion and his business at worst.

Second, it is not altogether un­
heard of for individuals to file 
completely unfounded lawsuits for 
a variety of purposes. A suit could 
be filed merely to compel the de­
fendant to produce inform ation 
that the plaintiff subsequently can 
sell to other similarly situated 
plaintiffs, for a percentage of the 
dam ages awarded in subsequent 
cases. If an individual determ ined 
on using the courts in this fashion 
is allowed to decide what and 
when information produced in liti­
gation should be available to the 
public, it is not difficult to sec that 
these individuals invariably will 

favor public disclosure. A presumption in favor of 
disclosure allows these individuals to use the courts 
solely as conduits for finding new clients and o ther 
money-making enterprises—an outrageous abuse 
of the system. The possibility of Rule 11 sanctions is 
inadequate once the damage has been done. I find it 
difficult to understand why the plaintiffs’ bar would 
support this "presum ption of access." In reality it 
m eans that the attorney who first uncovered the 
"public" inform ation would own it. That attorney 
would become the gatekeeper, charging others for 
access to it at monopoly prices and denying access 
whenever it suited his personal predilections. I 
hardly think that many members of the bar would 
willingly support this considerable transfer of 
power from the courts to individual attorneys.

Third. I m ust return  to an issue that has troubled 
me for many years—the great deference our legal 
system gives journalists, and perhaps now the advo­
cates of public access, to decide what is in the public

Recognition 
o f  a genera l right 
o f  p u b lic a cce ss 
to c iv il litigation 

docum ents w ould 
be at odds with 

the p a rtie s'rig h ts 
to privacy.
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interest. See Miller, The Assault on Privacy, supra, at 
196; Miller, "Press versus Privacy," 16 Gonzaga 
L.Rev. 843, 848-50 (1981). I do not quarrel w ith an 
expansive reading of the First Am endm ent o r jud i­
cial decisions that allow publication o f m aterial of 
public significance despite the fact tha t it will em ­
barrass those to whom the inform ation pertains. 
N either the First Amendment, nor these decisions, 
however, legitimate dem ands to publish any private 
inform ation, no m atter how sensitive, how per­
sonal, how ruinous, or how irrelevant to  daily events 
it m aybe.

The position of the proponents of public access 
seem s to be that only they, and not ou r nation’s 
judges, arc  capable of protecting the public from  the 
harm s perpetrated on the public by secretive courts 
and defendants. These proponents apparently  think 
that only they are  capable of m eeting the everpre­
sent enemy and that they m ust 
continuously sally forth to slav the 
enemy. This strikes me as a d is­
torted and egocentric view of the 
universe.

In reality, the proponents of ac ­
cess, w hether they arc the plain­
tiffs’ bar o r the press, are  engaged 
in business and have their own 
agenda to serve, ju st like the defen­
dan ts they pursue. The simple 
tru th  is that only the judges can be 
neutral gate-keepers. Thus, when 
inform ation possibly implicating 
public health and  safety surfaces 
in docum ents produced in litiga­
tion, the decision about whether it 
should be released to the public 
should rest where it always has — 
w ithin the sound discretion of the court. Only the 
trial judge has no axe to grind and no pecuniary  gain 
in sight. Existing rules and procedures arc more 
than  adequate to accom plish this end.

Fourth, my experience tells me that there arc 
reasons to be very concerned about the effect uni­
versal public access would have on civil litigation in 
the federal courts. In the course of invoking the 
rhetoric of “secrecy’’ and "public health and safety,” 
those who propose universal access to m aterials 
generated in the course of civil litigation ignore 
m any im portant values that might well be com pro­
m ised if present practice were to be dram atically 
altered. “A protective o rder pursuant to  Rule 26(c) 
may be the least intrusive means of achieving the 
goals of protecting the fairness of the judicial proc­
ess and preserving the discovers' system.... The only 
plausible alternative to a protective o rder may be 
the denial of discovery altogether." In re Ualkin, 598

F.2d 176,195 (D.C.Cir. 1979).
The centerpiece of contem porary federal civil liti­

gation is discovery. Indeed, one o f the crow ning 
achievements of the Federal Rules of Civil Proce­
dure is the discovery regime, which seeks to provide 
the litigants with equal access to all relevant data in 
the hope of achieving the efficient resolution of 
cases on their m erits rather than through artifice 
and surprise. The rules, in effect, have taken the 
position that it is justifiable to in trude on the private 
affairs of parties and non-parties through discovery 
in order to perm it full preparation for trial.

But that docs not make discovery a public proc­
ess. Indeed, history and practice is to the contrary. It 
is a private process, with only occasional interven­
tion by the court, and it is intended solely to  assist in 
the process of dispute resolution. Parties are en ­
couraged to reveal inform ation, and  occasionally 

are compelled to do so, under the 
assum ption that discovery m ateri­
als are being used solely for p u r­
poses of the particu lar litigation 
and that other uses arc inappropri­
ate. This assum ption is reinforced 
by the availability o f the protective 
order, to which the parties typi­
cally stipulate, to guard privacy 
and prevent misuse of discovered 
information.

The assum ption that m aterial 
produced in discovery is not avail­
able for use outside the litigation is 
critical to assuring w idespread, 
voluntary com pliance with the d is­
covery regime, upon which we 
base our ability to resolve cases on 

their m erits. This is particularly true 
in federal litigation because discovery is given the 
widest possible berth and tends to produce m aterial 
that is not used—o r  even relevant to the case—and 
which can also be extraordinarily intrusive.

If we underm ine the assum ption that discovery is 
a private process, o r degrade the reliability of p ro ­
tective orders, the discovery process would become 
infinitely m ore contentious, protracted, and  expen­
sive. Sec Anderson v. Cryovac, Inc., 805 F.2d 1, 12 
(1st Cir. 1986). Litigants would be likely to pursue a 
full trial to bring out the com plete story and vindi­
cate their reputations. The time and  money of liti­
gants would be wasted; the energies of that m ost 
precious resource—o u r federal judges—would be 
dissipated. The federal courts’ ability to handle m a­
jor complex litigation and cases involving issues of 
enormous social im portance would be com pro­
mised. The net effect might well be a constriction on 
the flow of inforrru 'm , ra ther than  its expansion.

C ourts have 
developed 

considerable 
experience 

in  balancing 
the needs o f the 
adverse parties 

in  the protection 
o r d isclo su re  

o f  inform ation.
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Cf„ In re Halkin, 598 F.2d at 195 (denial of discovery 
to protect confidentiality benefits no one).

Discovery also enables litigants to appraise their 
cases and evaluate the risks of proceeding to trial. It 
often is the availability of discovery that leads par­
ties to settle, thereby saving themselves and the 
court system enorm ous am ounts of time and 
m oney. W ithout the guarantee of confidentiality, 
som e litigants will have little or no incentive to 
produce as m uch inform ation as possible during 
discovery, particularly if courts perm it public ac­
cess lor reasons unrela ted  to the litigation. Because 
an essential precursor to settlement will have been 
rem oved, it would be m uch more difficult to resolve 
cases. Similarly, the settlem ent process would be 
im paired if the parties could not rely on the confi­
dentiality assurances in the settlem ent agreement. 
In fact, there would be significantly greater incen­
tive to litigate sim ply to  postpone public access to 
confidential inform ation. Our civil justice system 
sim ply could not function  if the settlem ent rate were 
to d rop  o r  if settlem ents were delayed to any signifi­
cant degree.

It always must be rem em bered that there are 
m any legitimate reasons for litigants, both individ­
ual and corporate, to keep inform ation confidential. 
In addition  to concerns about individual and insti­
tutional privacy, today 's comm ercial litigation often 
involves inform ation that is critical to marketing, 
d istribu tion , product developm ent, and various ele­
m ents of com petition. Elim inating the possibility of 
m aintain ing confidentiality throughout the litiga­
tion process might well encourage the institution of 
law suits for ulterior purposes.

In short, changing the current protective order 
practices under Rule 26(c) could have dram atic and 
un fortunate  consequences for civil litigation in our 
federal courts. Ironically, these consequences 
probably would be m ore of a hardship for plaintiffs 
as a  group than defendants, because plaintiffs 
would have greater difficulty gaining access to data 
and there would be g rea ter resistance to settlement. 
Unless litigants are ab le  to rely on the assum ption 
that m aterials produced in the context of a  civil 
lawsuit will be used only for those purposes, absent 
a judicially  declared supervening interest in public 
health  o r safely, m any o f the objectives of Rule 1 
(“the just, speedy, and  inexpensive determ ination of 
every action"), the discovery regime, the healthy de­
velopm ents in judicial m anagem ent (as reflected in 
Rule 16 and in the Mantel on Complex Litigation), 
and the ability to achieve settlem ents could be seri­
ously underm ined.

I have a  final system ic concern about recognizing 
a wholesale right of public access to docum ents 
produced in litigation: the American judicial system

is already unable to resolve civil disputes in an 
economical, timely fashion. Adding a clearinghouse 
—o r  Freedom of Inform ation Act—function to the 
existing burdens on  the courts, which is essentially 
what the proponents of access advocate, is unjustifi­
able for even the m ost compelling reasons because 
the courts simply cannot w ithstand the additional 
workload. As the co u rt said in Anderson v. Cryovac, 
Inc., 8 0 5 F .2 d a ll2 :

T h e  p u b l i c ’s  i n t e r e s t  i s  i n  s e e i n g  th a t  t h e  ( d l s c o v -  

c r y l  p r o c e s s  w o r k s  a n d  t h e  p a r t i e s  a r e  a b l e  t o  e x ­

p l o r e  t h e  i s s u e s  f u l l y  w i t h o u t  e x c e s s i v e  w a s t e  o r  

d e l a y .  B u t  r a t h e r  t h a n  f a c i l i t a t e  a n  e f f i c i e n t  a n d  

c o m p l e t e  e x p l o r a t i o n  o f  t h e  f a c t s  a n d  i s s u e s ,  a  p u b ­

l i c  r ig h t  o f  a c c e s s  w o u l d  u n d u l y  c o m p l i c a t e  t h e  

p r o c e s s .  It w o u l d  r e q u i r e  t h e  c o u r t  t o  m a k e  e x t e n ­

s i v e  e v i d e n t i a r y  i n d i n g s  w h e n e v e r  a  r e q u e s t  f o r  

a c c e s s  w a s  m a d e ,  a n d  t h i s  i n  t u r n  c o u l d  l e a d  t o  

l e n g t h y  a n d  e x p e n s i v e  i n t e r l o c u t o r y  a p p e a l s . . . .

Discovery was designed to operate exlra-judi- 
ciallv. But, because o f the complexity and extent of 
modern litigation, federal judges are overwhelmed 
with management functions. They arc barely able to 
perform these m anagem ent duties for legitim ate 
litigation purposes. It is unrealistic to ask them  to 
manage a freedom of inform ation system as well. 
The Supreme Court recently rejected a sim ilar effort 
by the press to use an  executive agency as a  clearing­
house for inform ation regarding private individu­
als. United States Department of Justice v. Reporters 
Committee for Freedom of the Press, 109 S.Ct. 1468, 
1475 ( 1989). There is every reason to believe that the 
Court would take the same view of the judiciary 
disseminating inform ation as well.

The law regarding access to docum ents used in 
litigation has been settled for decades and it has 
worked very well. As Justice Holmes said long ago:

It will b e  u n d e r s t o o d  t h a t  i f ,  i n  t h e  o p i n i o n  o f  t h e  tr ia l 

j u d g e ,  it i s  o r  s h o u l d  b e c o m e  n e c e s s a r y  t o  r e v e a l  t h e  

s e c r e t s  t o  o t h e r s ,  it w il l r e s t  i n  t h e  j u d g e ’s  d i s c r e t i o n  

t o  d e t e r m i n e  w h e t h e r ,  t o  w h o m ,  a n d  u n d e r  w h a t  

p r e c a u t i o n s ,  t h e  r e v e l a t i o n  s h o u l d  b e  m a d e .

E.l. Du Pontde Nemours PowderCo. v. Masland, 244 
U.S. 100, 103 (1917). These words were w ritten 
regarding the right to  protect trade secrets, just one 
type of inform ation that would be endangered by a 
universal right of access. Holmes' position was well- 
founded in 1917 w hen the decision was rendered, 
and it is equally appropriate  today, because once 
confidentiality has been destroyed, it can  never 
again be restored.

Arthur R. Miller is Bruce Bromley Professoral 
Han'ard Law School.
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T H E  D ISCOVERY C O N FID E N TIA LITY  
CO NTROVERSY

Richard L. Marcus*

I am honored to  contribute to this symposium in memory of Ed­
ward Cleary, one of the m ost illustrious alumni and former faculty mem­
bers o f Illinois. Though he is widely and correctly recognized as a giant 
in the field of evidence (as the tenor of most of the o ther articles in this 
Symposium suggests), C leary was also an important figure in the field of 
civil procedure. His writings in that area were and still arc influential.1 
Therefore it is appropriate to turn  to a pressing question of civil proce­
dure as part of this symposium  in honor of Edward Cleary.

This article focuses on the growing clamor regarding discovery con­
fidentiality. In the late 1970s and early 1980s, several lower court deci­
sions raised the specter th a t all material revealed during discovery might 
be presumptively public, a result that threatened to undermine concerns 
about the intrusiveness and costs associated with discovery. Although 
courts had used protective orders to limit dissemination of confidential 
materials, particularly in commercial litigation, some suggested that 
these judicially imposed restrictions could be sustained against first 
am endm ent challenges only where they satisfied the exacting require­
ments for a prior restrain t. Eight years ago, I wrote an article challeng­
ing the assumptions o f th is argum ent,2 and in 1984 in Seattle Times Co. 
v. Rhinehart3 the Suprem e Court rejected this first amendment limita­
tion on the power o f  courts to enter protective orders, stressing that dis­
covery was not historically open and that it is not part of a civil trial.

Since then, the debate has shifted. Before the Seattle Times deci-

•  Professor of Law. University ofCalifornia. Hastings College of the Law. B.A. 1969, Pomona College: J.D. 1972. University of Califomia-Berkeley.I served as Associate Reporter of the Federal Courts Study Committee, which made recommenda­tions regarding the use of protective orders that are along the lines set forth in this article. See Report of the Federal Courts Study Committee 102-03 (1990). The views expressed in this article, however, art entirely my own.
1. kg., Cleary, H ickman v. Jencks, 14 V and. L. Rev. 865 (1961); Cleary. Presuming and Pleading: An Essay on Juristic Immaturity, 12 S ta n . L  Rev. 5 (1959); Cleary. Res Judicata Reex­amined. 57 Y a le  L J. 339 (1948 ). The Stanford articic. in particular, continues to be featured in 

civil procedure casebooks. See. e.g.,). L a n o e rs . J. M a r t in  tt S. Y e a z e ll .  C iv il  P ro c e d u re  
422-29 <2d ed. 1988); D. L o u is e i.l .  G. H a z a r d  «c C. T a it .  P le a d in g  a n d  P ro c e d u re  66-71 
(6th ed. 1989); R . M a rc u s . M. R edisii 3l E  S iierm an . C iv il  P ro c e d u re :  A M o d e rn  Ap­
p ro a c h  175-76 (1989); M . R o se n b e rg . H. Sm it & R . D re y fu ss . E le m e n ts  o f  C iv il  P ro c e ­
d u r e  553-55 (Sih ed. 1990).

2. Marcus. Myth and Reality in Protective Order Litigation, 69 C o r n e l l  L. R ev. I (1983).
3. 467 U.S. 20 (1984). This case is discussed infra in tent accompanying notes 15-35.
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sion, the issue was featured in constitutional or commercial litigation. 
As the 1980s were touted to be the decade o f toxic tort litigation, so the 
discovery confidentiality debate has focused on product liability eases. 
Here the concern is that defendants may employ confidentiality orders to 
frustrate plaintiffs’ preparation of their cases by preventing needed con­
sultation with other counsel, and that such orders can keep public 
hazards secret. Articles echoing these concerns have appeared in the 
popular press and the legal press, and an entire book has been published 
urging that the use o f protective orders be curtailed in product liability 
eases.4 Responding to these concerns, three states have recently changed 
their rules regarding discovery confidentiality; other states may soon fol­
low suit, and proposed legislation dealing with this subject has been in­
troduced before Congress.*

This article evaluates the current controversy. Initially, the article 
chronicles the evolution o f the discovery confidentiality debate and de­
scribes the recently adopted and pending reform proposals. It then re­
flects on whether the broader argum ents urged in support o f these 
proposals warrant adoption of a rule o f general public access to discov­
ery. The article concludes that neither the use of public resources to 
obtain discovery, nor the insights such access might afford the public 
about the operation o f the civil justice system, nor the public’s interest in 
the subject m atter of certain discovered materials, justify such a shift 
from the traditional rule that discovery is essentially a private affair. 
This conclusion is bolstered by a brief consideration o f the disruptive 
potential of a doctrine of general public access.

Turning to the more specific objections of the critics, the article sug­
gests that, in one area, greater sensitivity to the dynamics o f product 
liability cases may be needed but that, more generally, the current stan­
dards seem workable and wise. Specifically, arguments by plaintiffs’ a t­
torneys that confidentiality orders unduly ham per case preparation by 
preventing needed consultation with o ther attorneys provide reasons for 
flexibility in allowing such discussion o f confidential materials obtained 
through discovery. Moreover, flexibility in allowing access to other 
plaintiffs who need the material as evidence in their cases seems to be 
warranted.

On other points, however, the critics’ points are not well taken. In­
sisting that only full-fledged trade secrets be protected when disclosed 
through discovery undervalues concerns about the intrusiveness o f dis­
covery. Similarly, challenges to ’’um brella" protective orders, which al­
low producing parties to designate m aterials as confidential without

4. F. I U r e .  J. G i l b e r t  & W . Re.Mi.ne. C o n i id e n t ia i i t y  O r d e r s  (1988); set also Hare. 
Gilbert St Ellenberger, Confidentiality Orders in Products Liability Cates, 13 Am J. TR. A o v o c . 597 
(1989)

J. See infra test accompanying notes 44-56. I have tried to nuke this summary current. 
There may be further developments before this artic le appears, but the analysis proposed is likely to 
apply to them as well.
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extensive hearings on questions o f confidentiality, do not provide a rea­
son for curtailing this practice. Finally, settlements conditioned on the 
continued confidentiality o f  discovered materials do not, as the critics 
urge, deserve to be treated as suspect. Given the interest in avoiding 
unnecessary disputes about confidentiality and in settling cases, courts 
should be receptive to such arrangements. In sum, despite the clamor for 
change by statute or rule revision, it appears that current legal doctrine is 
well adapted to handling the actual problems, and that radical changes 
would be risky.

I. T h e  E v o l v i n g  D e b a t e

A. The First Amendment/Common Law Challenge

A variety of argum ents for dissemination of discovery are based on 
first amendment and com m on law principles. Litigants who obtain infor­
mation through discovery might have a first amendment right to disclose 
what they know, particularly in light o f decisions seemingly upholding 
the right of those who steal or improperly obtain material to publish it.6 
Moreover, there is a tradition of public trials in this country that is pro­
tected by both the first am endm ent7 and common law,* and it might be 
extended to pretrial discovery. Similarly, the public has a right to inspect 
public records,9 including court records, that might apply to material 
disclosed through discovery.

The strongest stim ulus toward public access to discovery came from 
the 1979 decision by a divided panel of the District of Columbia Circuit 
in In re Halkin.10 In Halkin, the plaintiffs sued the CIA  for surveillance 
of them during the Vietnam  W ar, and they proposed to release to the 
press information they had  obtained in discovery. Contending that dis­
covery normally occurs in the open, the court granted a writ of m anda­
mus overturning a protective order prohibiting publication on the ground 
that an order restricting a  litigant's speech could only be allowed where a 
prior restraint would be justified.

A prior restraint, however, is "one o f the most extraordinary reme­
dies known to our jurisprudence.” "  Therefore, requiring such a showing 
effectively would preclude a  confidentiality order in many circumstances. 
Although other courts adopted a more restrained first amendment analy­

6. New York Times Co. v. United S u m , 403 U.S. 713 (1971) (stolen reports); United 
States v. Mirchetti. 466 F.2d 1309, 1317 (4th Cir. 1972) (material retained in violation o f security 
agreement), cert. denied, 409 U.S. 1063 (1971).

7. Press-Enterprise Co. v. Superior Court. 478 U.S. I . 7-10 (1986); Richmond Newspapers, 
Inc. v. Virginia. 448 U.S. 555 (1980 ).

8. Richmond Newtpapen. 448 U.S. 555; Drown & Williamson Tobacco Corp. v. FTC . 710 
F.2d 1165. 1177-78 (6th C ir. 1983). cert denied. 465 U.S. 1100 (1984).

9. In re Reporters Comm, fo r  Freedom o f  the Press, 773 F.2d 1325. 1330-31 (D C . Cir. 1985); if. N ison v Warner Communications. Inc.. 4 3 : U.S. 589 (1978).
10. In re Halkin. 598 F.2d 176 (D  C. C ir. 1979).
11. Nebraska Press Ass'n v. Stuart. 427 U.S. 539, 562 (1976).
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sis,12 there is language in some lower cou rt opinions suggesting that the 
"public” discovery process properly could be employed to generate infor­
m ation for public consum ption.'5 This attitude might have effected a 
revolution in the actual conduct of discovery because, in reality, discov­
ery occurred in nonpublic locations and did not result in the making o f a 
public record .'4 There appeared to be reason for alarm, particularly 
given the mounting uneasiness about th e  burdens of discovery.

In 1984, the Supreme Court confronted these issues in Seattle Times 
Co. v. Rhinehart. '3 The case might well have aroused first amendm ent 
concerns. The plaintiffs, an offbeat religious organization and its 
founder, sued two newspapers that had written stories about them in a 
W ashington state court. TTie plaintiffs claimed the stories were false and 
that the stories had driven away m em bers and discouraged contributions 
to the organization. The defendants propounded discovcy seeking lists 
of members and contributors, prom pting plaintiffs to ask for a protective 
order. In support o f this request, plaintiffs pointed out that the defend­
ants had stated that they intended to  continue publishing stories on 
plaintiffs, and planned to use interesting material they gained through 
discovery in those stories.16 The plaintiffs also submitted affidavits de­
tailing attacks, threats, and harassment directed at adherents o f their reli­
gion.17 On the strength of this showing, the trial court entered a 
protective order under Rule 26(c) of the  Washington procedural rules,'* 
restricting the use o f this iensitive discovered material to trial prepara­
tion and forbidding defendants to publish the m aterial.19 Although the 
order did not limit the newspapers’ right to publish material gained 
outside of the discovery process, as a practical m atter this exemption pro­
vided little solace to the newspapers because it might be very difficult to 
prove that they had obtained inform ation entirely independently o f  the 
discovery process.20 Given the risk that the newspapers could be held in 
contempt, the case appeared to implicate important first amendment val­

12. E g ,  In rt San Juan Slar Co.. 662 F.2d 108. 116 (1st Cir. I9SI) (holding (hat. rather than 
prior restraint doctrine, "less stringent" test is required to accommodate first amendment concerns 
in dealing with protective order request).

13. E g ., Chicago Council of Lawyers v. Dauer. 322 F.2d 242 (7th Cir. 1973), ctrt. denied, 427 
U.S. 912 (1976):

[M]any important social issues become entangled to  some degree in civil litigation. Indeed, 
certain civil suits may be instigated for the very purpose of gaining information for the pub* 
l ie . . . .  Civil litigation in genenl often eaposes the need for governmental action or correction. 
Such revelations should not be kept from the public.

Id. at 238; set also Olympic Ref. Co. v. Carter. 332 F.2d 260. 264 (9th Cir.) (discovery serves in part 
to "force a full disclosure" to public), cert, denied, 379 U.S. 900 (1964).

14. See Marcus, supra note 2. at 6-28.
13. 467 U.S. 20(1984).
16. Id. at 23.
17. Id. at 26
18. W ash. S u rra . C t .  Civ. R. 26(c). This rule ts modeled on Fed . R. Civ. P. 26(c). Set Seattle Timer. 467 U.S. at 26 n.7.
19. Seattle Times. 467 U S. at 27.
20 Cf. 3 W L aF av e . S e a rc h  a n d  S e izu re  $ I I  4 at 612-80 (1978) (discussing difficulties in 

proving independent source in cnmm al cases where fourth amendment violation is involved).
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ues. The newspapers appealed, contending that the order violated the 
first amendment.

The Supreme Court disagreed, twice characterizing discovery as 
“ unique,"21 and declaring that "pretrial depositions and interrogatories 
are not public components o f a civil trial."22 Speaking through Justice 
Powell, the Court emphasized the  intrusive nature of discovery, and the 
possibility that litigants could use discovery to obtain sensitive informa­
tion that could be damaging to  reputation and privacy if released.21 Dis­
covery, however, is not intended to accomplish this result; “ (IJiberal 
discovery is provided for the sole purpose o f assisting in the preparation 
and trial, or settlement, o f litigated disputes."24 Protective orders ac­
commodate the purposes of discovery and the privacy interests of those 
who are subject to discovery.

Justice Powell, who had complained in 1980 "that district judges 
often cannot keep [broad discovery] within reasonable bounds,"25 took a 
managerial attitude toward the problem presented in Seattle Times, em­
phasizing the trial court’s pow er to control the litigation process.26 The 
opinion explains that "it is necessary for the trial court to have the au­
thority to issue protective orders conferred by Rule 26(c)” to cope with 
the liberality of discovery27 and  suggests that judges might have inherent 
authority to do so even in the absence of a rule.28 The Court was clear 
that protection is warranted to  protect privacy: "[ajlthough the Rule 
contains no specific reference to  privacy or to other rights or interests 
that may be implicated, such m atters are implicit in the broad purpose 
and language of the R ule."29

In providing for proper m anagement o f the litigation process, then,

21. St* Staitlt Times, 467 U.S. at 34 (noting "unique position protective orders occupy in 
relation to First Amendment"); id. at 36 (referring to "unique character o f the discovery p roem  ').

22. / ( / .a t  33.
23. /</.at 35.
24. Id. at 34.
25. Amendment! to Federal Rules o f  Civil Procedure. 446 U.S. 997. 999 (1980). Justice Pow­

ell dissented from the promulgation o f  amendment* to the ducovery rule* becauie he felt that they 
did not do enough to curtail broad discovery. Id. at 997-1001.

26. Set Post. The Management of Speech: Discretion and Rights. 1984 Stir. C r . Rev, 169. 
196. Professor Post reasons (hat:

D lh e  crux o f Rhinehart it neither the protection o f  privacy interests nor the diminishment o f 
litigants* First Amendment interest*, but rather the Court's perception that discretionary au­
thority to issue restraining otdert is essential fo r the administration o f pretnal discovery. In 
this sente, the government's interests in restraining orders may be analogous to its interest* in 
the management o f other government institutions such as schools o r prisons. These interests 
are quite different from those at sta le  when the government regulates the speech o f the general 
public, as in the many cites where the Court has struck down discretionary authority to sup­
press speech.

Id.
27. Seattle Times Co. v. Rhinehart. 467 U S . at 20. 34 (1984).
28. The Court quotes Judge Fnend lv's suggestion that “ we have no question as to the court's 

jurisdiction to do this under the inherent ‘equitable powers o f courts o f law over their own process, 
to prevent abuses, oppression, and injustices.' '* See id. at 35 (quoting International Prods- Corp v 
Koons. 325 F  2d 403. 4074)8 (2d C ir 1963))

29 Id. at 35 n 21
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the protective order rule furthers a substantial governmental interest un­
related to the suppression o f expression; hence its "unique position" in 
relation to the first am endm ent.10 Given this framework, the Court con­
cluded that protective orders do not ofTend the first amendment even 
though they restrain expression:

We therefore hold that where, as in this ease, a protective order is 
entered on a showing of good cause as required by Rule 26(c), is 
lim ited to the context of pretrial civil discovery, and docs not re­
strict the dissemination o f the information if gained from other 
sources, it does not offend the First Am endment.11

This resolution o f  the first amendment freedom of expression attack 
on protective orders is itself subject to challenge,12 but for present pur­
poses the major concern is the impact on the debate over protective or­
ders. In general, the lower courts have read the Court’s holding as 
perm itting protective orders whenever good cause can be shown as re­
quired by Rule 26(c).11 Some have argued that first amendment issues 
remain a factor,14 but these argum ents seem to exalt selected phrases in 
the C ourt’s opinion over its holding, which is quoted above.11 In any 
event, given the elasticity of the good cause determination under Rule 
26(c), this debate seems rather beside the point; all are agreed that the 
broad prior restraint argum ent that captured attention in the early 1980s 
no longer has force.

30. Id. at 34.
31. Id. at 37.
32. See Post. supra note 26. at 179 ( “ the Court lacked a conceptual scheme within which [the

problem) could be analyzed” ); Westen. The Rueful Rhetoric of "Rights." 33 UCLA  L . R ev. 977,
1016 & n.94 (1986) (criticizing reliance on “ fallacious syllogism" o f resolving matters by relying on 
distinction between “ rights" and "privileges").

33. Eg. , Cipollone v. Liggett G roup. Inc.. 785 F.2d 1108. 1119 (3d Cir. 1986); W orre ll News­
papers v. Westhafer, 739 F.2d 1219, 1223-24 n.4 (7th Cir. 1984); Tavoulareas v. Washington Post 
Co.. 737 F.2d 1170, 1172-73 (D .C . Cir. 1984).

34. In Anderson v. Cryovac. Inc., 805 F.2d 1 (1st C ir. 1986), the court rejected the view o f 
other courts that the first amendment is no longer a factor: "the first amendment is still a presence 
in the review process. Protective discovery orders are subject to first amendment scrutiny, but that 
scrutiny must be made wtthin the framework o f Rule 26(c)'t requirement o f good cause." Id. at 7. 
In disagreeing with other courts, the First Circuit seemed to be persisting with the middle ground 
approach it developed in In  re San Juan Star Co., 662 F.2d 108, 116 (1st Cir. 1981), in which it 
rejected a prior restraint analysis but endorsed "heightened sensitivity”  to first amendment concerns 
in protective order issues. F o r arguments that the first amendment still requires a least restrictive 
means test, sec F. H a re . J. G i l b e r t  St W. R eM ine. supra note 4 , at 141-42; Note, Seattle Times: What Effect on Discorery Sharingt, 1985 Wij. L  R ev. 1055. 1066.

35. The Court did indicate at one point that the first amendment analysis required considera­
tion o f both the question whether the practice furthered a substantial interest unrelated to the sup­
pression o f  espresrion and whether the restriction on expression was no greater than necessary to 
protect the interest involved. See Seattle Timet, 467 U S. at 32. Justice flrennan filed a sheet con­
curring opinion calling attention to this Lnguage in the Court's opinion. Id. at 37-38. Nevertheless, 
the Court's bottom line deferred to the good cause decision o f  the state courts below: " (i]t  is suffi­
cient fo r purposes o f  ou r decision that the highest court in the State found no abuse o f  discretion in 
the tria l court's decision to issue a protective order pursuant to a constitutional state law ." Id. 
(majority opinion). There is little room for an independent constitutional requirement that a least 
restrictive means test be used in such a holding. Moreover, given the Court's emphasis on the need 
fo r discretion, such a requirement would conflict with the tenor o f the opinion.
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B. The Current Controversy

The principal current controversy about discovery confidentiality 
stresses the use or protective orders in product liability litigation. The 
most vigorous attacks on such use of protective orders come from plain­
tiff lawyers who claim that use of protective orders impedes their prepa­
ration of cases by preventing them from conferring with lawyers having 
similar cases about the issues raised. In the same vein, they complain 
that confidentiality interferes with the re-use of discovery in other cases, 
necessitating duplicative discovery and raising the risk that important 
material turned over in one case will not come to light in another.

More generally (and publicly), these lawyers urge that discovery 
may produce evidence of alleged hazards to public health that is not 
made public, a concern echoed in articles in the general media. The par­
adigm is a suit in which a plaintiff injured by a mass-produced product 
unearths evidence through discovery that strongly supports the conclu­
sion that the product is defective and dangerous. This material is not 
made generally available, however, because it is subject to a protective 
order. The manufacturer then offers to settle the case. The result is that 
the plaintiff receives a favorable payment, but the information unearthed 
through discovery is not disseminated.16

This concern antedates the 1980s,but some report a marked in­
crease in discovery secrecy in product liability cases during the 1980s.11 
The decade of toxic torts also has been portrayed as a time of increased 
discovery confidentiality in product liability cases, prompting stinging 
condemnation by some. A federal district judge, for example, character­
ized secrecy in a public court system as *'an abominatio .̂,,,, A president

J6. o r  co u n t, ihe ugniftcance o f vuch dttcovetrd information depend* in U ric  m eaiurr on 
whether information it olhcrwitc am iab le . Ii may often be true that tnfotmation about producit it 
available through the media vir from governmental agtncm . Indeed, the media may in tome in- 
ttancc inflate the m i l  oT ta/e  product!. See Huber. .Ua*ufactuni>t the Audi Start, Wall St. J . Dec 
I t .  1919. at A 10. co l J  (a lien ing  that media reporu  concerning m i l  of a m aie of Audi automobile 
wrongfully deflated public demand for car).

17. Initancei of tuppretuon o f information about public health danger* go back decadet; prob­
ably the b e ttk  -« n  etam ple involve* the h a u rd t  of atbetim . See P O aootL 'a . O u t*  ag  to e *  
M ttCObOtcT. T in  A s a u r o t  l .iD L tn tv  o n  T a ta t  92 (1915) There are alto  c ia m p tn  o f rtfom  
10 contain  tuch information where it » a t  ditcloved through docovery S t t . e g . I. C o t ' t o t s .  T ilt 
Mi .LION D ot L a i Law * r a t  219 (1977) (detenbtng ode? by automobile manufacturer to tettle cate 
in return for turrender by plaintilTi count*! of m aierul am atud  on detign defect I

J l  £ g . Enctoo v. Ford M otor CO. 107 F R D 92.94 ( E D  Ark. l9 » J)(“ D ntnc t co u n t a rr 
today being bombarded by an ever incrtaatng number of request! for protective order* ">. Mar cot If.

Sttrttt. A 0  A- J .  Nov. 1919. at )2 (refem ag to 'g ro w n g  tre n d ' o f tealmg of «» tl cate 
recordt); Blum, / ’nxect/ie Ordtn Uitdtr Anotk. N a tl 1 2 .  May I. 1919. at ) .  c o l I (“Citing a 
danger ou t in m a te  in protective order*, two plaintiff*' attorney orgaaiMOont are undertaking new 
effort* to halt Ihe tpread of the tactic.“X »/• Oarcta. Q**t  m the Comnroom: Judtrt Kttp Cm l 
Secret!. A uttin Am encan-Siatetm in. Dec. I, 1919. at A I, COL I (reporting that in Dallat County 
judge* had iraled more than 200 c a m  unce I9KX com pand with 100 c a m  in the pievvowt *0 
yean)

)9. Barrett, hvtrtttrt Ordtn Come Vuitt AtutL Plum/ft O n  Zudgri to Open Ceurr Ftln. 
Wall St. 2 . Aug ) l .  1911. at 27, col. )  (quoting U S  Dmincl ludge itta  C ontgan of Denver. 
Colorado!
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of the American Trial Lawyers Association (ATLA), the principal plain­
tiffs’ lawyers group, attacked the "morally corrupt use of secrecy" in the 
"dirty little world o f confidentiality agreements" that resulted in "Orwel- 
lian suppression o f the tru th .”4' ’ Spurred by these concerns, the ATLA 
devoted its 1990 annual meeting to denouncing discovery confidential­
ity.41 Despite the widely publicized instances of supposed cover-ups of 
hazards, hard data is generally lacking and the critics’ broader assertions 
about widespread abuses may be validly questioned.42

Nevertheless, the controversy has caused changes in confidentiality 
practices. For one thing, plaintiffs' lawyers say they are resisting the en­
try o f protective orders more often.41 More significantly, plaintiffs' law­
yers and the media have lobbied both Congress and state rule makers to 
change provisions regarding protective orders, and these efforts already 
have resulted in adoption o f a number of rule changes.

In Texas, Rule 76(a) of the Texas Rules of Civil Procedure declares 
that all "court records" arc presumptively public and may only be sealed 
upon a showing that disclosure would damage a specific and serious in­
terest that outweighs the presumption of openness and that no less re­
strictive means can adequately protect this interest.44 Included within 
the definition o f “court record" is "discovery, not filed of record, con­
cerning matters that have a probably adverse effect upon the general pub­
lic health or safety, o r the administration of public office, o r the 
operation of governm ent."4’ Orders limiting access to such material may 
be entered only after a public hearing.4*

<0 Wagner. Srcmy Briton Juiiiet, Nat I L J .. July 24, 1919. at 17. 22.
41. Set Coa. SutaAiae in San Ditto for ATLi. Nat'l L J . July JO, 1990. i t  J, coL J.
42. For P ro fruo r A rthur Miller. ihe former reporter of the Advnory Committee on

the federal Rule* of C m l Procedure, quettioned thcte atwertiont in a memorandum oppoting 
change* in confidentiality rule* for the itate co u ra  in New York:-

T hu  change it needed, according to it* proponents, became ttate  count are scaling an 
increasing number of coun document! that contain information vital to protecting public health 
and safety. In fact, th it concern about an incrraung number of crated coun record* apparently 
ttcm t from newt media rrp o ru  about a handful of c u n  that concerned environmental h ttard* , 
harmful contumcr product*, and other com plea tort litigation. According to ihece report*, 
wrre it not for protective order* and coun  teal* keeping that information confidential. Ihe public 
would h a te  learned about I h o e  potential threat! to their health and wtlfare

D o p n e  the lack of a  thowmg that current New York practice* have affected public health 
and la/ety. and notw ithiundm g the fact that the public dearly  did learn about the alleged 
threat* to  health and *afety allegedly hidden in Ihe *ealcd record* dttcuued in the media, the 
allegation that coun t are concealing information of thii type u  Mill of concern, although there it 
tenou* tracon to doubt » h o  her th it a tien ion  it Hue 

A. Stiller. Memorandum on New York Civil Practice Law and Rule* Regarding a Right to Public 
A cceu to  Information Produced Ml Litigation 17.11 (June I), 1990)

4J. Srr. e g . Barren, tvpra note )9.
44 TlX . R. Ctv, P. 76»(l) (1990). For a thorough rum ination  o ' the new rule, tee Doggett A 

Mucchetti. A R i  Accra u  A » .V  Comrtv f iK M ra g itf  Secrecy in d r  M t g  Initttti, 69 T tx .  L  
R tv  64J (1991)

45 T tx . R. Civ. P 76a(2Kc) (1990) Thit provision rtrm pt* cate* 'originally initiated to 
preverve bona fide trade tec rru  o r other intangible property right* "

46. T tx . R. Civ. P  76atJ) (1990) require* that a motion for confidentiality be available for
public lAtpnciMM and that a public notice of the hearing on the motion be potted •hercver notice* of
meeting* of county govrm m rntal b o d m  arc required to be p o titd  T tx . R Ctv P 76a<4) iiarcct*
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/* lothcr recent statute, the Florida Sunshine in Litigation Act, has 
limited the use of confidentiality orders where "public hazards" are in­
volved.47 As used in the statute, a public hazard is "any instrumentality, 
including but not limited to any device, instrument, person, procedure, 
product, or a condition of a device, instrument, person or product, that 
has caused and is likely to cause injury."4* As to such risks, the act 
forbids any agreement or contract that "has the purpose or effect of con­
cealing a public hazard" or any information about such a hazard.4g and 
any person has standing to contest any order, agreement or contract that 
violates this section.50

In 1989, Virginia adopted limitations on protective orders that pre­
vent disclosure of materials in personal injury litigation.51 This provision 
is more limited than those in Texas and Florida. The Virginia statute 
only requires that courts allow attorneys voluntarily to share discovered 
information with attorneys involved in similar or related cases, provided 
that they get the permission of the court and that the receiving lawyer 
agrees in writing to be bound by the protective order.

Finally, in 1991 the New York state courts by court rule limited the 
sealing of court records as part of settlements52 although the New York 
State Bar had voted against the proposed change in the rules.55 This 
provision does not directly affect the confidentiality of materials ex­
changed through discovery, but it docs require a finding of good cause 
before a court can grant a request to seal a coun file as par of a 
settlement.

Similar rule or statute changes have been proposed in other places. 
In January 1989, a bill was introduced in the House of Representatives to 
limit use of protective orders in product liability cases.54 The bill would 
have forbidden any coun to enter an order limiting dissemination of in­
formation obtained in discovery regarding the safety of any product to 
any governmental agency that has regulatory, law enforcement, legisla­
tive or adjudicative responsibility with respect to the product or any law­
yer representing a person with a product liability claim involving a 
product of the same type. The bill was not reported out of the House 
Judiciary Committee. However, in May 1990, a subcommittee of the 
Senate Judiciary Committee held hearings on secrecy in litigation at

Ih ii a hearing on the mutton be held no Ins itu n  14 d i ) t  after notice t» potted, and that ”(a]ny party 
may participate ui the hearing.”

47. F la. StaT. f  69.011 (1990).
41 Id .  at f  69 0110).
49. Id .  at |  69011(4).
50 Id u  |6 9 0 l l ( 6 )
51. V a C o o t  An n  f  8 01-42001 (Supp 19W )
51  S t*  K dben . A’ew York  Arm Rou tm * S to h n t o f  C ou rt R t r o rd i .  N Y . Times. Feb S. 1991.

at A 14 co l. I . Foe a teneral discussion ©T the New York provisions, see Carptnello. R v b l*  A e t tu  to 
Cou rt R t ro rd i in C in l R n x t f d m f f  TV .Vew York A f f r o o th ,  54 ALB. L  R iv . 9 ). 101-OS (1919) 
(describing proposed rule).

S ) .  S t*  S u i t  B o r Y o it t to  O fp o tt C ou rt R u l t  on S to h n t  F i ln .  N  Y . L J . Jan. 21. 1991. at I .
54 1)5 COM) R s c  H49 (daily ed Jan 4. 1919)
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which a number of witnesses decried the issuance of protective orders 
that limit dissemination about dangerous products.55 Thus, congres­
sional action, possibly affecting confidentiality rulings o f state courts as 
well as federal courts, may lie in the future. A variety o f proposals affect­
ing protective orders have been made in other states as well.56

In addition, in 1987 the American Bar Association Action Commis­
sion to Improve the Tort Liability System recommended that where dis­
covered information reveals risks of hazards to other persons or evidence 
relevant to claims based on such hazards, courts should grant access to 
the information to other plaintiffs or government agencies.57

These efforts to case access to discovery materials have provoked 
spirited opposition as well. Some link relaxation of protective orders 
with the declining competitive position o f American industry and risks 
associated with “ look alike" parts developed by low cost manufacturers 
for mass-produced products.58 Others suggest that relaxing protective 
orders would enable plaintiffs to extort settlements from defendants by 
“ unjustifiably stirring up regulatory troubles."59 Defendants anxious for 
alternative methods for avoiding dissemination of materials provided 
through discovery have resorted to claiming copyright protection and 
threatening actions for copyright infringement if the materials are cop­
ied.*0 In response to proposals to make discovered information from one 
case available to litigants in other cases, attorneys urge that all material 
disclosed through discovery be considered presumptively confidential.61 
Some have even suggested that discovery itself constitutes an unconstitu­
tional taking in cases where it forces revelation of proprietary

55. See Hearings on Court Secrecy. Subcomm. on Courts and Administrative Practice. Senate 
Judiciary Comm., lO ltl Cong , 2d Sess. (May 17. 1990) (unpublished) (statement o f Sen. Kohl).

56. Legislation limiting restrictions on disclosure of discovered material h is been introduced 
before the legislatures o f •  number of states: California (Sensie Bill 711. March 6, 1991) Colorado 
(House Bill 9M 060, 58th Gen. Assembly); Mississippi (House Bill No. 87, Reg. Sess. 1991); Mis­
souri (House Bill No. 1139. 85th Gen. Assembly); New Hampshire (SD-91. 1991 Sens.); New Jersey 
(Assembly Bills No. 3794 and 4110). Pennsylvania (Amendments to House Bill No 1289, 1990 
Sess.), South Dakota (House Bill No. 1252. 66th Sets , 1991); Virginia (House Bill No. 1205. Jan. 9. 
1991); Washington (House Bill 1320. 1991 Reg Sess ), In addition, repons indicate that similar 
legislation will soon be introduced in Illinois. Set Blum. Anti-Secrecy Drive Spreads in tht Stattt, 
Nat l U . .  Jan. 14. 1991. at 3. col. 2.

57. Amencan Bar Association. Report of the Action Commotion to Improve the Tort Liability 
System 32 (Recommendation No. 10) < 1987).

58. See Hoenig, Protective Confidentiality Orders, N.Y. L J.. Mar. 5. 1990. at 3. 7.
59 Weiner, firing Surd foesn't Mean Being Stripped of Privacy. San Fran. Recorder. Feb. 8. 

1990. at 6. col. 2.
60. See Jacobson. Protecting Discovery by Copyright, 71 J P a t. 4  T r a o e m a rk  O ff S o c 'r  

4*3 (1989); Blum. Drug Maker Copjnghtt Documents. Nat*L L J.. Feb. II . 1991. at 3. col. 3; Blum. 
Copyright Used to Shield Discovery. Nat'l L J .  M i- 28. 1988, at 3. col. I.

61. Thus, when the Federal C ouns Study Committee proposed that federal couns continue to 
use protective orders to limit dissemination of confidential information revealed through discovery, 
but that they also make such information available for other itigants needing it as evidence in their 
cases, the proposal was opposed by a number of leaders of the Amencan Bar Association's 60,0(j0 
member Section of Litigation, acting in their individual capacities

The opponents included the chair of the Section of Litigation and officers and members o f the 
Council o f the Section
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information.62
Despite Seattle Times' seeming resolution of the most aggressive ar- 

gumcnts for access to discovery, then, the debate has intensified. But it is 
im portant to note lim itations in the arguments made by those who chal­
lenge confidentiality. A lthough they stress a "presum ption" that discov­
ery is to be open, they do not insist upon carte blanche access for the 
media. Moreover, they do not deny that substantial privacy interests and 
o ther interests may be impinged by broad discovery. Their chief concern 
seems to be the risk that confidentiality orders can place a straightjackct 
on plaintiffs’ attorneys in product liability litigation.

This article will suggest that the proper resolution of these compet­
ing positions is a m iddle course based on established protective order 
principles properly applied to the concerns voiced by those who cite the 
supposed dangers to public health resulting from discovery confidential­
ity. Because aspects o f the controversy re-introduce the notion that dis­
covery should be public, however, it is important first to address 
argum ents for general public access. Putting this dispute in perspective 
requires some reflection on the purposes of courts.

II. T h e  P urposes o f  Courts and  P ublic A ccess t o  D iscovery

Lurking in the background of the current controversy about discov­
ery confidentiality is an undercurrent of support for the general public 
access argum ents tha t were featured in the debate one would have ex­
pected to have ended with the decision in Seattle Times. M ost of the 
critics deny that they are urging general public access and claim that 
they are not troubled by confidentiality in commercial litigation,62 but 
the themes they stress belie these assurances. Not surprisingly, the re­
forms that are the fruit of their lobbying stress a "presum ption of open­

We strongly believe that discovery should be used only for purposes of a given case— there 
should be a strong presumption that any materials or information disclosed in discovery would 
continue to remain the property of the disclosing party and should continue to be confidential 

We also believe that, consistent with the purpose of discovery and of avoiding complea 
ancillary disputes ovei discovery, protective orders should be entered upon a minimal showing 
of good cause.

Federal Court Study Committee Tentative Recommendations. Jan. 31. 1990. at 12-13 (comments of 
Michael E. Tigar. Paul J. Bschorr. Theodore R. TetilaiT. Jamie S. Gorelick. David C. Weiner. Judah 
Best. Ronald L. Olson. Benjamin R. Civiletti. John R. Tomlinson. Scott J. Atlas, Hon. John C  
Coughenour. Paul H. Dawes. Lawrence J. Fox. William C. McCleam. Barry F. McNeil, Dunne M. 
Nast. William G. Paul. John F X. Peloso. Nancy Schaefer. Charles M. ShalTer, Jr.. Jean Maclean 
Snyder. Mark II. Tuohey III. Edward M. Waller. Jr., Allen W. L.mbrough, Casandra Lewis. Loren 
Kieve. and Sidney G. Leech).

62. See Gelfand. “Taktnj" Informational Proptm Through Dttcortry, 66 W ash U. L. Rf.v. 
703 < 1988) (charactenemg discovery as an unconstitutional taking where the party required to pro­
vide information is in the business of selling such information and the pjrty seeking discovery ordi­
narily would have to pay for the information in the marketplace!.

6) £ ( . .  F. H am . J G lLS tRT& W  RiM iwr. wpra note 4. at 42 (limitation on communica­
tions with the media "does not in itself pose a venous impairment of the plamtilTt case prepara­
tion”). id. at 15) trestnctions on dissemination in commercial cases do not impede preparation for
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ness" in discovery64 that invokes concerns going far beyond removing 
impediments to effective preparation o f product liability cases. Before 
turning to the specific objections to confidentiality in such cases, then, it 
is necessary to revisit the more general question of public access to dis­
covery. To put that in context, one must first reflect on the purposes and 
goals o f courts.

The starting point is simple—courts exist to resolve disputes tha t are 
brought to them by litigants, a bedrock principle that finds expression in 
the case o r controversy requirement of Article III of the Constitution. 
Even more basically, the American insistence that judges limit their deci­
sions to the issues presented by the parties and base their decisions on the 
evidence presente J  by the parties may be cv .n tia l to the "moral force" of 
the decisions.65 But since 1938, parties have had the backing of the court 
in gathering evidence through broad discovery, thereby serving the goals 
o f courts by affording easy access to evidence. Even under this regime, 
couns sometimes refuse discovery because material is confidential.66 For 
the most pan, the discovery process depends on interaction between the 
litigants without any involvement, o r even awareness, on the p a n  o f the 
judge. Thus, the 1970 amendments to the Federal Rules of Civil Proce­
dure abolished almost all requirements that litigants seeking to use dis­
covery first make a showing o f good cause to justify it to the judge.67 
Only in rare instances, for example when a litigant asks the court to com­
pel someone to comply with discovery, is the judge involved.6* In the 
great majority o f civil cases, this information exchange therefore takes 
place out of the public eye and without involvement by the judge, who 
learns about the material disclosed only when it is presented to the coun  
a t trial or in a motion.

No knowledgeable contem porary observer would claim that all civil 
litigation today displays only these private arrangement aspects. Begin­

64. £ g., TEX. R. Civ. P. 76a; Hare. Gilbert Si Ellenberger, supra note 4. at 606 ("As a general 
rule, discovery ts presumed to take place in public unless compelling reasons exist for denying the 
public access to the proceedinp.").

65. Set L. F u l i e r .  T he  P ro r le m s  o f  Ju r isp ru d e n c e  706-07 (1949).
66. Eg., Litton Indus., Inc. v. Chesapeake A Ohio Ry. Co.. 129 F.R.D. 528 (E.D. Wis. 1990). 

In that case plaintiff, which claimed defendants had excluded it from building ships by violating the 
antitrust taws, sought to bolster its damages proof by forcing two nonparties with whom it intended 
to compete to disclose financial data on their operations. The court recogmred that the materials 
sought were relevant, id. at 531. but refused to order disclosure even subject to a protective order, 
reasoning that "(t]here is a constant danger in disclosure of confidential information pursuant to a 
protective order. Therefore, the party requesting disclosure must make a strong showing o f need, 
especially when confidential information from a nonparty is sought." Id.

67. The exception is a medical examination of a party under Fed. R. Ctv. P. 35. which still 
requires a showing of good cause and advance court approval. In addition, with regard to an expert 
witness wtio will iratify at trial, a party who wants more than an interrogatory answer containing the 
substance of the (acts arid opinions to which the expen m il testify must make a motion for funhcr 
discovery As a practical matter, however, this requirement of advance judicial approval is rarely 
applied. Judge irhw aae r. for example, reports that "txpens who are prospective witnesses are 
normally producrd for deposition by the opposing panv as a matter of course.” Schwarier, Guide- 
linn for Discount. Moncn Praenet and Trial, 117 F R D 273. 276 (1987)

68. 5ee Fed R C iv. P. 37 (motion to compel discovery).
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ning with the publication o f Professor ChaycV 1976 article on "public 
law" litigation,69 academ ics have become increasingly intrigued by the 
handling of suits seeking judicial intervention to reform governmental 
institutions by using "structu ral injunctions." In these cases, the judge 
becomes a more active pluyer, often gathering information through spe­
cial masters and originating ideas about remedial alternatives. Stim u­
lated by these developments, some scholars have embraced a new goal 
for courts—to give expression to "public values" rather than resolving 
disputes.70 This view can lead to an expansive attitude toward the pub- 
licncss o f all aspects o f  litigation, including discovery.71

There arc several obvious problems with generalizations from the 
public law view. O ne is that the line between "public law" cases that 
deserve the court’s tim e and "private law" cases that do not tends to 
blur. M odem  product liability suits arc an example because they are 
"private" actions for damages, but given the increasingly regulatory tinge 
of m uch modem to rt law, they have implications for the public.77 In ­
deed, in castigating discovery confidentiality, the president of the ATLA 
recently opined that the courts’ "real role in our scheme of government 
[is] making our society a better place to live."71 However much liability 
judgm ents might do that by prompting manufacturers to improve the 
safety features of their products, it appears that the critics’ conception of 
courts goes well beyond their role in deciding cases. Instead, the oppo­
nents o f discovery confidentiality want the courts to function as sources 
of information that can be used by the general public and other arm s of 
government. In addition, some plaintiffs’ lawyers proclaim that the goal 
of courts is to get products they deem unsafe removed from the m arket.74

These themes are  reminiscent o f the 1970s cases that suggested that 
litigation properly may be used for the prim ary purpose of obtaining in­
form ation,71 perhaps using an apparent dispute as a pretext to obtain 
discovery for use in some other arena. Even the "public law" academic 
view may not em brace quite this broad of a notion of courts, particularly 
as an across-the-board m atter regarding all cases brought before them.

This article proceeds from the premise that courts, like other organs 
of government, cannot be all things to all people. Certainly, civil litiga­
tion has, in some instances, made information available to the public that

69. Chavei. Tht Role of the Judge in Public Low Litigation. 89 Hakv. L. Rev. 1281 (1976).
70. The 1 tid ing  proponent of this view it Professor Fits. See Fitt. Tht Formt of Justice. 9) 

H a rv . L. Rev. I, 29 (1979) ("(C)ouns o u t  to give meaning to our public value*, not to resolve
dispute*/*).

71. Set Note. Access to Prrtnal Documents Under the First Amendment. 84 CoLUM. L. R iv . 
181) (1984); cf. Resntk, Due Process: A Public Dimension. 39 U. F la .  L. Rev. 405 (1987).

72. Set M arc s. Public Law Litigation and Legal Scholarship, 21 U. Mich. J.L. Ref. 647. 671- 
75 (1988). It should be noted, however, that there it a debate about whether product liability suits 
actually promote product safely.

7). Wagner. Secrecy Betrays Justice, supra note 40. at 21.
74. Meier. Lawyers Work to Publicise Risks in Household Products, N.Y. Times. Oct. 14, 1989, 

at AI6. col. 4 (attorney says his goal it to get dram-clearing product olf market).
75. See supra note I) and accompanying text.
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would not otherwise have been publicly available.7* Certainly, the trial 
and resolution of civil cases is often a matte, of significant public debate. 
Indeed, in some instances the resolution of public law cases has fueled 
legislative efforts to curtail courts' jurisdiction.77 But these are basically 
side cfTccts. The prim ary purpose for which courts were created, distin­
guishing them from other organs o f government, is to decide cases ac­
cording to the substantive law .71 The collateral effects o f litigation 
should not be allowed to supplant this primary purpose.79

Accordingly, the m ore ambitious goals posited for courts simply do 
not, as abstract propositions, provide n ground for insisting that discov­
ery be public. However, more specific argum ents for this result also 
have been made, and we now turn to examine these. First, it is suggested 
that discovery is public because it uses public resources. Second, public 
access to discovery might be justified in order to give the public an ade­
quate opportunity to observe the functioning of the court system. Fi­
nally, the public interest in certain information might warrant public 
access to that information where it is revealed through discovery. The 
next section examines these argum ents and notes the countervailing con­
siderations pertinent to the prim ary purposes of courts.

A. Public Resources and Discovery
Some argue that material turned over through discovery should be 

public because it is disclosed as part o f a judicial proceeding that is pub­
licly created and funded.80 Having been unearthed through the use of 
the public system, they conclude, discovery information should be avail­
able to the public.

As an initial m atter, it is somewhat difficult to understand why the

76. It is hard to kno w how often this has happened, or how to interpret the frequency of such 
revelations. On the one hand, regular revelati, o f information through pnor litigation calls into 
question the need for any change in attitudes oi procedures regarding discovery confidentiality. On 
the other hand, much information that obtained notoriety through litigation might have been ob­
tained from other sources. Moreover, the fact that information is "public” due to exposure through 
litigation may say little about whether it actually comes to the attention of the public.

77. See Rotunda. Congrrstional Powtr to Restrict the Jurisdiction of the Lower Federal Courn 
and the Problem of School Busing, 64 Geo. L J. 839 (1976).

78. Eg., Link v. Wabash R.R., 370 U.S. 626. 648 (1962) (Black. J.. dissenting) (objecting to 
docket management program that "undercuts the very purposes for which courts were created— that 
is, to try cases on their ments and render judgments in accordance with the substantia] rights of the 
parties"); A. Miller, supra note 42. at 23 (referring to “the primary purpose for which courts exist—  
to resolve disputes").

79. Some critics of confidentiality appear to agree with this basic starting point. See Morrison. 
Protective Orders, Plaintiffs. Defendants and the Public Interest in Disclosure: Where Does the Bal­
ance Lie, 24 U. Rich. L  Rev. 109, 121 (1989) ("In general, the particular lawsuit ought to be the 
primary . :u t of our litigation rules. Thus, if the parties ate willing, for whatever reasons, to keep 
most information secret, we ought to be willing to allow them to do that.").

80. Eg., Note, supra note 71 at 1846 ("by bnnging the dispute to court and using us powers, 
the parties involve the judicial system long before a judge takes an active role in the process"); cf 
Fiss. Against Settlement, 93 Y a le  L J. 1073, 108J (1984) (“Adjudication uses public resources, and 
employs not strangers chosen hv the panics but public officials chosen by a process in which the 
public pamcipates.”).
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involvement of the public court system should have a significant bearing 
on access to discovered information. Even information that is gathered 
by a public entity is not automatically available to the public. On the 
federal level, for instance, the Freedom of Information A ct"1 docs direct 
that information compiled by government be accessible to the public, but 
even that Act exempts a variety of categories of information from gov­
ernm ent’s duty to disclose.112 Hence, the fact that public entities have 
used public money to obtain information does not necessarily mean that 
the information itself should be publicly available,*J and a large quantity 
o f information that has been gathered by public entities is not available to 
the public under the Act.

Against this background, the role o f the public court system in pro­
viding a framework for the exchange of information through discovery 
hardly provides a basis for providing public access to the information 
thus generated; there is no Freedom of Information Act applicable to 
information obtained through discovery. The reality of m odem  discov­
ery is that most inform ation exchange occurs without any significant in­
volvement o f the court system. Since 1970, almost all discovery in the 
federal court system has been entirely party initiated,*4 and court person­
nel are ordinarily ignorant o f the specific timing, much less the subject 
m atter, o f the information exchange.85 'I his point is reinforced by the 
common complaint in recent years that judges have taken an insuffi­
ciently active role in discovery.86 As a consequence, the rules have been

81. 3 U.S.C. l 552 (1988).
82. Stt id. § 352(b). which lists exemptions from the disclosure requirements. These include, 

among others, confidential trade secrets or financial information, id. § 552(b)(4), personnel and med­
ical files whose d .Tosure would constitute an invasion of privacy, id § 552(b)(5), or information 
prepared by or for the use of an agency responsible for regulation o f financial institutions, id. 
§ 552(b)(8). The Supreme Court has sometimes interpreted these exemptions broadly. See, t.g, 
John Doe Agency v. John Doe Corp., 110 S. Ct. 471 (1989) (interpreting exemption for "records 
compiled for law enforcement purposes" to include materials originally obtained for entirely differ­
ent reasons and transferred to FBI only after FOIA request was made).

83. Cf. United States Dep't of Justice v. Reporters Comm, for Freedom of the Press. 109 S. Ct. 
1468. 1476-77 (1989) (fact that federal funds were used to prepare files demonstrates that informa­
tion in files was not "freely available"; therefore privacy interests justifying refusal to disclose a t­
tached). Indeed, in some circumstances disclosure of information obtained by governmental entities 
to other agencies of the federal govermment is forbidden. Stt. t.g., United States v. Sells Eng'g Co., 
463 U.S. 418 (1983) (Federal Rule of Criminal Procedure. 6(e) forbids routine disclosure of grand 
jury materials to attorneys in the Civil Division of the Department of Justice); 26 U.S.C. § 6103
(1988) (limiting intra-govemmental revelation of income tax return information). Civen these limi­
tations on dissemination of information within the government, it is hard to credit claims that the 
public should have a piesumptive right o f access to material because it was obtained through use of 
public resources.

84. Until 1970. parties seeking to inspect documents had to make a motion supported by good 
cause before obtaining discovery. This proved unworkable, and only about JJTi of litigants seeking 
inspection complied, preferring instead to rely on informal agreements. Stt W. Gi a s i  k , Pm t r i a l  
D iscove ry  in  t h e  A d v e r s a ry  System  2.0(1968); 8 C. W r io h t A A. M il l e r ,  F e d e r a l  P r a c ­
t i c e  a n d  P ro c e d u re  § 2205 (1970). The 1970 amendment allowed document production, like 
depositions and interrogatories, to be initiated without any involvement of the court. Stt Fed. R. 
Ctv. P. 34.

85. Stt Marcus. Iupra note 2. at 12.
86. For example, when Rule 26 was amended to require limitations on discovery in tome cir­
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amended recently to create additional opportunities for judicial supervi- 
sion of discovery,87 although the thrust of changes has been to invite the 
judge to curtail discovery rather than promote it.88 The basic point is 
that the role of the court, where the court takes a role a t all, is as a 
manager of the litigation and not as a producer of information.

Under normal circumstances, then, it is an overstatement to say that 
discovery makes significant use of public resources. True, the possibility 
o f resort to judicial enforcement lies in the background o f cases where 
discovery proceeds relatively amicably. In addition, in some product lia­
bility cases it may be that, despite protective orders, plaintiffs encounter 
much “ hard ball” resistance from defendants.89 Yet in general, the ac­
tual involvement and investment of publicly funded courts in the process 
is minimal. Given the breadth of disclosures that may occur between the 
parties (sometimes w ithout the filing of any formal discovery requests), 
this factor does not justify public access to discovery materials.

This is not to say that there are never cases in which the court sys­
tem plays an integral role in developing infoimation during the discovery 
phase. A leading example is the initiative taken by Judge Miles Lord in 
several Daikon Shield cases before his court to pressure defendant A.H. 
Robins Co. to produce more information on the product.90 Perhaps in 
such extraordinary cases argum ents could be made to justify public ac­
cess due to this investment o f judicial resources. But such arguments 
disregard the normal limitations on the judicial function in the American 
system. Judge Lord himself was reprimanded by the Eighth Circuit for 
his partisan conduct o f these litigations,91 and efforts by judges to de­
velop evidence generally exceed the American model o f judging.92 
W hatever one’s view o f these extraordinary instances, they do not pro­
vide support for the general proposition that the involvement o f public 
resources warrants access to discovery.

cumstances. the Advisory Committee on the Civil Rules eiplained tha: "(t]be rule contemplates 
greater judicial involvement in the discovery process and thus acknow ledges the reality that it can­
not always operate on a self-regulating basts." Fed . R. Ctv. P. 26 advisory committee's note (193) 
Amends.).

87. Stt Fed. R. Civ. P. 26(f) (providing for discovery conferences).
88. Stt Fed. R. Civ. P. 26(b)(1) (describing situations in which court shall limit discovery).
89. Stt Infra test accompanying notes 2)9-42 (regarding ev .luating claims o f reliance by de­

fendants on protective orders with reference to their actual behavior in discovery).
90. For a description o f this effort, set S. E n g e lm ay e r ii R. W agman. L o rd 's  Ju s tice : 

O ne Judge 's  B a t tu e  t o  Expose t h e  D e a d ly  D a ik o n  S h ie ld  165-9) (198)). It ts worth nou-s 
that there was an order in the case not to destroy documents obtained in discovery. Stt Gardiner v. 
A H. Robins Co.. 747 F.2d 1180. 1184-85 (8th Cir. 1*34).

91. A.H. Robiru Co., 747 F.2d 1180. The appellate court noted the judge's active participation 
in discovery, including travelling to Richmond. Virginia, to preside over depositions and appointing 
two special masters to supervise the ptoduction of documents. Id. at 1185-86. 1191-92. The Eighth 
Circuit reprimanded Judge Lord for requiring three top Robins officials to appear in his courtroom 
in connection with the dismissal of the cases through settlement and castigating the officials for the 
defendant's conduct m relation to the Daikon Shield and the conduct of the case.

92. Stt. e.g.. Band's Refuse Removal, Inc. v. Borough of Fair Lawn. 62 N J . Super. 522. >6) 
A.2d P'S (1960) (court reverses because trial judge appointed "amicus cunae" to develop est-a 
evidence and called ll witnesses at Inal while parties called only 6ve|.
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Lurking in the background, however, one senses a broader conten­
tion that litigants who use the courts should make a public disclosure of 
pertinent information as a sort of price tag for admittance. In some 
ways, the courts traditionally have required such disclosure. Ordinarily, 
for example, the plaintiff must file a complaint disclosing some specifics 
about the claim,91 the defendant must file an answer, and these docu­
ments are regarded as a part of the court record that is open to public 
view Although it is far from clear that this disclosure is designed to 
reveal information about the parties,94 the fact that it occurs sometimes 
surfaces explicitly as a sort of price that courts require litigants to pay for 
access to the publicly-supported court system.91

Perhaps this price-of-admission view is appropriate with regard to 
some organs of government, such as the Securities Exchange Commis­
sion in its review of public offerings of stock, since those disclosures arc 
directed to the public.96 But it is hard to see why such attitudes should 
apply in general to civil litigants, and especially difficult to understand 
why they should apply to the essentially nonpublic discovery process.97 
As a general matter, one should be cautious about imposing new burdens 
on those who seek to use the public courts, particularly given the poten­
tial intrasiveness of discovery. One should ask how insistence on re­
vealing discovery serves the goals of courts. Below, this article turns to 
the ways in which access to discovery information might improve public 
understanding of the courts98 and the public interest in discovered infor­
mation itself.99 Beyond these possibilities, the proponents of public dis­
closure have offered no persuasive reasons for access, and the generalized 
“ ticket of admission” attitude therefore adds no weight to arguments for 
public access.

B. Public Scrutiny of the Court System
Beyond saying that discovery should be public because it occurs

93. The practice of allowing tome plaintiffs to proceed anonymously provides an exception to
this rule in some cases. Stt Steinman. Publie Trial, Pseudonymous Parties: When Should Litigants
be Permitted to Keep Their Identities ConfidentialT, 37 H a s tin g s  L J. 1 (1983).

94. The main reason for requiring some notice of the grounds for the suit and defense would 
seem to be to enable the public to be aware of the kinds of cases that are before the courts, not to 
provide public tnsigh. into the matters in dispute. Nevertheless, it is frequently true that such disclo­
sure does occur and is an important side-effect of the filing of a suit.

95. Stt Barron v. Florida Freedom Newspapers, Inc.. 531 So. 2d 113, 119 (Fla. 1988) ("The 
panics seeking a dissolution of their mamage are not entitled to a private coun proceeding just 
because they are required to utilize the judicial system.").

96. "Federal secunttes laws place a pnee of disclosure upon access to interstate capital mar­
kets Once matenals are utilized in that disclosure, (hey become representations to third pames by 
the corporation" In rt John Doe Corp. 675 F 2d 482. 489 (2d Cir. I9li2).

97. Some couns recognize this point: "the Marshalls have a right to seek to vindicate their 
civil nghts without thetr individual concerns being sacnficed to a generalized desire of the press to 
publish and the public to know every fact disclosed by the discovery prrcess as soon as the panics 
do." The Courner Journal v. Marshall. 828 F 2d 361. 366 (6th Cir 19:17),

98 Set infra test accompanying notes 100-27.
99 Set infra test accompanying notes 128.57.
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under the auspices o f a public court system, proponents of access invoke 
first amendm ent and common law rights of access to trials and some 
related proceedings in court. Although providing access on these 
grounds can enable the public to observe and evaluate the actual dispute 
resolution performance of the courts, the argum ents for applying them to 
discovery arc too broad.

In a series of decisions, the Supreme Court has gradually expanded 
rights of public access to criminal trials and certain pietrial events in 
criminal cases, developing a two-pan test to govern public access. The 
first step looks to whethi* i  given litigation-related event historically has 
been open to the public.100 The second stresses various functional values 
furthered by public access. The Court has found that public access af­
fords the public an opportunity to understand the court system,10' per­
mits the public to serve as a check on the court system,102 furthers the 
truth-seeking process by prompting witnesses to tell the truth,102 and fos­
ters an appearance of fairness by enabling the public to content them­
selves that trials arc handled in a fair manner.104 Given these benefits of 
access, the Court has overturned orders closing the trial of a sex offense 
during the testimony of the victim,105 the voir dire of the jury in a crimi­
nal case,106 and a preliminary hearing in a criminal case.107 The impor­
tance of these issues of public access to criminal trials recently has been 
brought home in the trial of Washington D.C. Mayor Marion Barry by 
the court’s order excluding two religious leaders, which the D.C. Circuit 
ordered the district judge to reconsider in light of the first amendment 
right of access to trials.10*

The Supreme Court has not ruled on whether these propositions ap­
ply to civil cases as well, but the consensus among lower courts is that 
they do.109 Moreover, the general policies served by access arguably ap­
ply to discovery. Given the centrality of discovery to disposition of civil 
cases,110 and the widespread clamor about abuse of discovery, it would

100. Eg., Globe Newtpaper Co. v. Supenor Coun, 457 U.S. 596, 605 (1982),
101. Richmond Newspaper*. Inc. v. Virginia. 448 U.S. 555 (1980).
102. Eg.. Glob* Nenpoptr, 457 U.S. at 606.
103. Eg., Richmond Sewipapen, 448 U.S. al 596-97 (Brennan. J., concurring).
104. Eg., Prew-Lnterprite Co. v. Superior Court. 464 U.S. 501. 508 (1984) (hereinafter Prtu- 

Enterprise J].
105. Glob* Newtpaper. 457 U.S. 596.
106. Prtu-Enttrpntt I, 464 U S. 501.
107. Prest-Enterpnte Co. v. Supenor Coun. 478 U.S. I (1986) (hereinafter Prra-Enterpris* If]
108. S*t United State* v Barry. Not. 90-5149; 90-JI50. 90-5151 (D.C. Cir. July 5. 1990) ("No 

individual can be wholly eu luded  from Ihe counroom merely becau»e he advocate* a particular 
political, legal or religiout point c f  view— even a point of view that the d ittnct coun or we may 
regard ai antithetical to the fair administration of jinnee."), rth'g denied. (DC. Cir. Nov, 29.I9W); 
Lewis. 2 Barry Supporters Gtl New Bid to Attend Trial, N.Y. Time*. July 6. 1990. at A l I. col. I.

109. Eg., Westmoreland v. Columbia Broadcaiting Syt., 752 F.2d 16,22-25 (2d Cir. 1984). cert 
denied, 472 U.S. 1017 (1985); Publieker Indut. v. Cohen. 755 F.Jd 1059. 1067-71 (Jd Cir. 1984); 
Brown A Wilhamwn Tobacco Corp. v. FTC. 710 F.2d 1165. 1177-79 (6th Cir. 1985).

110 For a description of thit trantformation. tee Lunquitt. Trial Lawyer or Litigator, 7 Lrrica- 
t  ION 5, 4 (Summer 1981)
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seem that access serves the value of giving the public a basis for assessing 
the system’s functioning. Although it would be ironic if complaints 
about the burden and intrusivcness of discovery magnified those burdens 
by providing a basis for public access, some commentators have so 
u rged ."1 Furthermore, if public access promotes truthfulness in testi­
mony, that service would seem important at the deposition as well as the 
trial stage, and arguments based on this notion have been made for pub­
lic access to depositions.1"  Indeed, public interest in the resolution of 
disputes involving public norms might justify public access to settlement 
discussions"* and information about disputes that did not mature into 
actual lawsuits."4 The potential impact of this set of access arguments is 
therefore truly breathtaking, transforming the public’s role in litigation 
from the one we have known traditionally. Not surprisingly, courts have 
rejected the extension of this reasoning to discovery."5

The restraining influence on such arguments is the Supreme Court’s 
historical test that looks to whether there is a tradition of openness to the 
litigation activity in question."6 Yet such historical inquiries often have

[D iscovery his replaced (nil is  the mechanism for resolving disputes. Litigators m ir th  forth 
from law firms flanked by junior partners, associates and panlegils much as fifteenth century 
Italian armies ventured from w im ng  city-states. These arm.es left home and lived well off the 
land as they proceeded to confront the enemy. They avoided direct combat at all costs. The 
process leading up to it was too rewarding, while battle itself was too risky. Thus does litigation 
proceed today.

Id.
111. Stt Note, supra note 71, at 1825 ("because many cases end at (he pretnal stage, citizens 

should be given access to such proceedings to avoid di-toned views of the judicial system").
112. Stt Resmk, supra note 71, at 423 (noting, in connection with arguments about value of 

public participation in taking of testimony, that "witnesses testify not only at (nils but also at depo­
sitions. and judgments are rendered not only after live testimony, but also after (he submission of 
papers"); Palm Beach Newspapers. Inc. v. Burk. 471 So.2d 571, 582 (Fla. App., 4th Dist. 1985) 
(“Florida, like vinually every other jurisdiction, has in essence a pretrial criminal justice system in 
which the overwhelming majority of cases are concluded without a trial. In most instances, then, the 
information disclosed through discovery will be the only information the public has about the facts 
of the case."); stt also Applications of Nat'l Broadcasting Co.. 828 F.2d 340, 347 (6lh Cir. 1987) 
("Openness in judicial proceedings promotes public confidence in the courts. The Supreme Coun 
has pointed out (hat openness h u  been a pnnciple that accompanied the long evolution of proceed- 
ing* culminating in the modem cnminal trial. One feature cf that evolution has been the increasing 
importance of pretnal proceedings.").

113. Resmk, supra note 71, at 430 ("Should we mandate that litigants discuss settlements in 
places where strangers can listen?").

114. Stt id. at 428 (“if lawsuits are important moments that implicate the public, so are many 
disputes that are never transformed into lawsuits").

115. Eg., Anderson v. C-yovac. Inc.. 805 F.2d 1 .12 (1st Cir. 1986) (“Nor does public access to 
the discovery process play a significant role in the administration of justice. Indeed, if such access 
were to be mandated, the civil discovery process might actually be made more complicated and 
burdensome than it already is."); stt also Mokhiber v. Davis. 537 A.2d 1100, 1110 (D.C 1988) 
("General access to discovery materials, however, will not promote these ideals of public scrutiny. 
By definition, discovered materials, as such, play no role in the courtroom or in the judge's decision- 
making. . . .  Public access to discovery materials, therefore, would focus attention not at alt on the 
courts, but solely on the presumptively private affairs of the parties.").

116. Eg., Note. IVhat Evtr Hopptnrd to “Tht Right to Know'7 Acttst to Gortmmtnt-Con' 
trolltd Information Sinct Richmond Newspapers. 73 Va. L. R tv . I III, 1117 (1987) (historical 
prong a t limit on "theoretically endless" scope of right to access).
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proved difficult to accomplish in an era of innovations in litigation."7 
Certainly, intense browsing through the arcana of past litigation prac­
tices often seems an unrewarding wuy of resolving issues of public ac­
cess."* Moreover, innovations in litigation fortify arguments for an 
expansion of the areas of legitimate public interest, as some courts have 
recognized."’

This country may be gingerly approaching epochal shifts in litiga­
tion that would warrant profound changes along the lines of those sug­
gested by commentators speculating on the supposed policy advantages 
of public access to an array of dispute resolution activities.120 There are 
signs that our attitude toward adjudication itself may be moving away 
from the trial in court to an extent that calls for expansion of access to 
other litigation events, including but not limited to discovery, as a substi­
tute for the traditional public right to attend the trial.121 Beyond that, 
judges may be tending to emphasize mediated se'.tlcments as preferable 
to adjudicated outcomes.122 This movement toward alternative dispute 
resolution has generated a mountain of liteiature, and need not be ex­
amined in any detail here. The point is that arguments based on public 
interest in access to proceedings now important to litigation may at some 
point be justified although these proceedings were not traditionally open 
to the public.

Recent developments suggest sensitivity toward these concerns. 
Thus, in order to afford the public a greater opportunity to observe ac­
tual trials, the federal courts are embarking on an experiment allowing

117. For analogous difficulties with such an historical ta t ,  consider the problem! the Court has 
encountered in applying the jeventh amendment’! guarantee of a right to jury trial in "case* at 
common law” when confronted with new types of proceedinp. Although the Coun continues to 
make hiitorical inquiry under one prong of its seventh amendment analysis, last term Justice Bren­
nan urged that this inquiry be abandoned altogether. Stt Local 391 v. Terry, DOS. Ct. 1339, 1350- 
33 (1990) (Brennan, J., concumng in part and concurring in the judgment).

118. For an example, see In rt Reporters’ Comm, for Freedom of the Preu, 773 F.2d 1323. 
1333-36 (D.C. Cir. 1983) in which then-Judge Scalia dredged through nineteenth and early twentieth 
century cases to divine the attitude of courts at that time concerning public access to filings in court.

119. Stt Mokhiber v. Davis. 337 A.2d 1100, 1112 (D.C. 1988). Referring to discovery motions, 
not the raw fruits of discovery, the coun stated:

It would make little sense to shut off access for what is. practically speaking, a new kind of 
judicial process just because that p in icular procedure did not exist at common law. Instead, 
the public should enjoy the right to view new kinds of proceedings when they are like traditional 
ones in this significant respect: that access will serve the same values and policies which under­
lie the common law’s recognition of the public right to view other parts of coun procedure and 
which, indeed, are similar to those values and policies upon which asserted first amendment 
rights are justified. In shon, we do not view the common law right of access as one frozen in 
history but rather as one that, in the finest tradition of our junsprudence. must reflect changes 
brought by the times.

Id.
120. Stt supra text accompanying notes 109-14.
121. For a discussion of these developments, see Marcus, Computing Equity's Conqutstf Re- 

flttttons on tht Futurt of Trial Vndtr tht Ftdtral Knits of Civil Fmttduit, 30 U. PlTT. L. Rev. 723
(1989).

122. Stt. t.g.. Brunet. Qutiiioning tht Quality of Alltrnatire Disputt Ktsolution, 62 T ill. L. 
Rev. 1, 30 (1987) (desenbmg "an attitude (among judges) that a Inal represents judicial failure”).
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television cameras into courtrooms.UJ More significantly, in California a 
recent report urged that statutorily mandated proceedings before private 
judges be open to the public in the same way trials are open in the public 
court system.124

Obviously, it is a large step from these broad issues to public access 
to discovery.125 Moreover, the Luprcmc Court already has declared itself 
unanimously of the view that d scovcry was not historically open and is 
not a part of the civil trial.126 The array of nontrial activities that might

123. Stt Greenhouse, Federal Count art Moving to Let In Radio and TV, N.Y. Times, Sept. 13, 
IHO, i t  A 14, col. 4.

124. Set Judicial Council of Californio, The Rtpon and Recommendations of tht Judicial Coun­
cil Advisory Committee on Private Judges 2J. 29-32 (1990).

123. Qualitatively different and more difficult issues anse when discovery materials are 
presented to the court in connection with a pretnal motion, because access then may be important to 
public scrutiny of the decisions o f judges. As a general matter, the decision of whether (his use of the 
materials provides a basis for access turns on the nature of the motion and the role of the documents 
in the resolution of the motion. Set Marcus, supra note 2, at 46-19. The courts sometimes have 
taken different approaches to these issues.

As a starting point, where a motion results in a decision on the merits. access to the materials on 
which the decision is based seems as necessary as access to a tnal. Set Rushford v. New Yorker 
Magaxine. Inc., 846 F.2d 249, 232 (2d Cir. 1988) (“Because summary judgment adjudicates substan­
tive rights and serves as a substitute for tnal, we fail to see the difference between a trial and the 
situation before us now."); In re Continental 111. Sec. Litig., 732 F.2d 1302, 13084)9 (7th Cir. 1984); 
cf. Anderson v. Cryovac. Inc.. 805 F.2d I. 9 (1st Cir. 1986) (access to materials used on summary 
judgment motion “at the farthest reaches of the first amendment right to attend judicial proceed­
ings").

Some have concluded that where summary judgment is denied access is not necessary, because 
such a ruling does not resolve the merits of the case. See Times Herald Printing Co. v. Jones, 717 
S.W.2d 93J, 940 (Tex. Ct. App. 1986) (order denying summary judgment “only a preliminary ruling 
that a fact issue existed"). Some even question the need to grant access to materials submitted on a 
summary judgment motion. Consider the views of ther.-Judge Scalia in In rt Reporters* Comm, for 
Freedom of the Press. 773 F.2d 1323 (D.C. Cir. 1985).

(Mjatenal placed before the court in connection with summary judgment motions is not consti­
tutionally required to be open to the public— unless we are to subject the trial courts to the 
constitutional necessity of ruling, either pre-trial o r post-trial, on the admissibility of volumi­
nous material that is filed, and perhaps even refened to in the summary judgment motion, but 
not sought to be introduced (at tnal].

Id. at 1338.
O then  lake a broader view. Thus, in In rt Petroleum Prods. Antitrust Litig., 101 F.R.D. 34 

(C.D. Cal. 1984), the court reasoned that access extends to all documents the judge should have 
considered, not only those actually relied on. Set id. at 43. One coun has concluded that “the 
presumptive public right of access does apply to mctions filed with the coun concerning discovery.” 
Mokhiber v. Davis, 337 A.2d 1100, 1111 (D.C. 1988). Contrast the First Circuit's view:

(A] request to compel or protect the disclosure of information in the discovery process is not a 
request for the disposition of substantive nghts. Matenals submitted to the coun for its consid­
eration of a discovery motion are actually one step funher removed in public concern from the 
tnal process than the discovery matenals themselves.

Anderson v. Cryovac, Inc., 805 F.2d I. 13 (1st Cir. 1986). But cf. Sole. A First Amendment Right of 
Access to Affidavits in Support of Search Warrants. 90 Coiu.w. L. Rev. 2216 (1990) (urging that role 
of affidavits in decision whether to issue warrant justifies access).

Thit discord shows that there are genuine areas for dtsagreem*nt concerning the access issues 
raised in civil litigation. But these issues turn on Ihe decision-making role of the coun, not the mere 
fact that matcnal it turned over through the discovery process.

126. See supra text accompanying note 22; see also In rt Reponers* '"omm. for Freedom of the 
Press, 773 F 2d 1325, 1337 (D.C. Cir. 1985) (Scalia. J.) (“Traditionally, absent a statute or court 
order, even parties to the cate did not have the nght to inspect depositions taken at the behest of 
their opponents.**); In rt Agent Orange Prod. Liab. Litig, 104 F.R.D. 559, 366 (E.D N.Y. 1985)
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be encompassed within such a public right of access—possibly including 
settlement negotiations and information about potential suits that are 
never even filed in court—emphasizes the present reality that such access 
is not required. The point is that this sort of access argument proves far 
too much to be persuasive on the question of discovery access at this 
juncture. Perhaps greater access to in-court activities may soon arrive, 
but even that raises risks of disrupting or completely frustrating settle­
ment promotion efforts. Given the severely disruptive consequences of 
general public access to discovery,127 there is no reason to expect such 
arguments to prevail on that issue in the foreseeable future.

C. Public Interest in Discovered Information

The critics of protective orders in product liability cases do not 
stress the systemic arguments examined above so much as the public in­
terest in the content of the material sometimes unearthed through discov­
ery in those cases. Certainly there may be instances in which public 
interest in the information itself may warrant access to discovered infor­
mation.124 But a broad invitation to afford access to confidential discov­
ered information because there is a public interest in the information 
itself diverges significantly from the basic purpose of courts to resolve 
lawsuits.

This divergence is illustrated dramatically by the attitude of the me­
dia, often strong proponents of access based on the public interest in the 
information itself. By publicizing the actual actions of courts, the media 
may further interests in public knowledge and understanding of the work 
of the courts. But it should be emphasized that the media do not em­
brace the goal of adjudication based on full disclosure that lies behind 
broad modem discovery. To the contrary, the media go to great lengths 
to resist disclosing relevant evidence they possess in order to protect their 
confidential sources.129 Indeed, they even resist testifying about things 
they personally witness in public.130

One need not question the strong arguments in favor of such special

("After Seattle Times r. Rhinehart, . . .  there can be no question that the First Amendment doe* not 
require open access to discovery materials."), aff'd, 821 F.2d 139 (2d Cir. 1987).

127. Set infra test acompanytng notes 158-71.
128. Set Marcus, supra note 2. at 50-53 (discussing instances in which public interest in govern­

mental acts may warrant access to discovered information).
129. For a time, some reporters claimed a first amendment privilege to refuse to testify. The 

Supreme Coun rejected this contention tn Branaburg v. Hayes. 408 U.S. MS (1972). Cunously, 
reporters alto have argued that the first amendment protects them from liability if they break a 
promise of confidentiality. See Cohen v. Cowles Media Co., 457 N.W 2d 199 (Mmn.), cert framed, 
I I I  S. CL 578(1990)

130 £g .. New York Times Co v. Supenor COun. SI Cal. 3d 453. 796 P.2d 811, 273 Ca! Rptr.
98 (1990) (newspaper could refuse to turn over unpublished photographs of accident that p v e  nsc to 
proiductt ‘lability action); Delaney v. Superior Court. JO Cal. 3d 785, 789 P.2d 934. 26S Cal. Rptr. 
733 (1990) (California newsperson's shield law protects reporter irons having to disclose unpublished 
nonconfidcntial eyewitness information, but immunity can be overcome in criminal case where de­
fendant demonstrates reasonable likelihood that information will be helpful to defense)
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treatment of the press to recognize that in important ways the goals of 
the press are fundamentally different from the goals of the courts. 
Thoughtful representatives of the press recognize the irony of simultane­
ously arguing for public access to information others arc compelled to 
reveal in pretrial discovery while refusing to provide information they 
possess at trial where it is important to the resolution of a case.111 Re­
porters’ resistance to revealing information that is relevant to resolution 
of suits underscores the differences between the information-gathering 
objectives of the media (to satisfy public curiosity) and that of courts (to 
resolve cases correctly). That difference is the key to appreciating the 
difficulties presented by arguments for access to discovery based on pub­
lic interest in the information itself.

Reflecting on the attitudes of the media emphasizes another key 
point—the public’s actual interest in information about other people may 
not accord with an informed observer’s belief about what the public 
should find interesting. The variety of subjects that some sector of the 
public will find interesting is almost unlimited. Anyone who has sur­
veyed the magazine offerings at the checkout counter of an average 
American supermarket will appreciate that the public appetite for tidbits 
of information, even about seemingly ordinary people, is very broad.

This omnivorous public appetite could support a finding of public 
interest in a wide variety of matters subject to discovery. Famous people 
often become involved in litigation, for example. Is it not likely that 
most members of the public would prefer to attend depositions of the 
parties in Trump v. Trum p 112 than depositions in an automobile rollover 
suit? Is there any doubt that more members of the public would be inter­
ested in documents concerning the financial worth of singer Diana 
Ross123 than copies of testing done on a new drug before it was released 
on the market? Indeed, a leading protective order case involved exclud­
ing a plaintiff from the deposition of defendant Jacqueline Onassis be­
cause of concern that he would use the deposition as an opportunity to 
photograph her and disseminate the resulting pictures to the interested 
public.13*

These questions may seem to demean the issue of public interest, but 
it is worth noting that such matters as the operation of a professional 
football team have been found to have sufficient public interest to war­
rant access to discovery.133 The proponents of public interest access

131. Stt Keeping Secret*: Juttice on TruJ. i t  Jt*32 (Apr. 1990) (statement of Alice Lucin, 
attorney for vinous reponer group*, at program put on by the American Tnal Lawyen Association) 
("Ironically, when they a/e subpoenaed. reporter* want thu same kind of *ecrecy.‘‘).

132. Litigation haa erupted in New York state coun between Donald and Ivina Trump.
133. Stt Davis v. Rom. 107 F.R.D 326 (S O N Y  19*5) (court refuse* to order production of 

information about Diana Rou'* financial condition even though plaintiff agrees to submit to protec­
tive order).

134. Galella v Onauis. 417 F2d 916. 997 (2d Cir 1973)
133. Stt Bowlen v. D istnct Court. 733 P 2d 1179 (Colo 1917) (overturning tnal court order 

vacating protective order) The educated reaction to this rum ple, of course, is that prcfestional


