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concern a public hazard, the cour* may enter an order prohibiting disclosure of the portion that
has not been previously disclosed and docs not concern a public hazard.

(c) An interested person alleging that a judgment or order entered by a court violates (a)
or (b) of this section may contest the order by filing a motion to vafcatc the judgment or order
at any time with the court that entered the motion. An interested person alleging that a requested
judgment or order would, if entered, violate (a) or (b) of this section may contest the request by
filing an opposition with the court where the request is pending.

Sec. 09.25.240. PRIVATE AGREEMENTS ON MATERIALS CONCERNING PUBLIC
HAZARDS, (a) That part of an agreement or contract executed in or”er to settle civil litigation
or in connection with discovery in civil litigation that has the Rurgose or effect of concealing a
public hazard or information concerning a public hazard is .voitj and may not be enforced.

(b) An interested person who believes that an agreement orpontract that violates (a) of
this section is being enforced may bring an action for injunctive relief against a party to the
agreement or contract.

Sec. 09.25.250. DEFINITIONS FOR AS 09.25.230 - 09.25.250. In AS 09.2.r.230 -
09.25.250,

(1) “interested person" shall be construed as tjiai tejjn is used in AS 44.62.300,
but does not include a party to the litigation in whipjt tfie cpntcsted judgment or order was
entered or in relation to which the contested agreement or contract was executed;

(2) "public hazard" means an instrumentality that has caused injury to a person

or property, and includes a device, instrument, person, procedure, or product, and a condition of

22a device, instrument, person, procedure, or product. *
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* Sec. 2. The provisions of sec. 1of this Act have theeffect'pf changing AlaskaRules of Civil
Procedure 24, 26(c), 26(0, 29, 30(d), and 37(a)(2) by limiting the discretion of the court in entering
protective orders regarding discovery in civil litigation, by limiting the discretion of the panics to civil
litigation to enter into agreements regarding dircovery procedures, and by granting automatic limited
intcrvenor status to certain persons challenging certain court orders or motions in civil cases.

* See. 3. AS 09.25.230(c) and 09.25.240, added by sec. 1 of this Act, arc applicable only to orders
or judgments entered by a court, or agreements or contracts entered into by panics to civil litigation, on

or after the effective date of this Act.

» See. 4. This Act takes effect onlyif sec. 2 of this Act receives the two-thirds majority voteof each
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Dangers lnsurance

Companies Hide

cT he B lood o fT

Morton Mintz

I magine a manufacturer who
discover* that one of his prod-
ucts has a defect that is caus-
ing grave injuries to unsus-
pecting consumers. If he
prompdy warns them, halts

production, and recalls the product, he
will be obeying a moral obligation that
is deeply rooted in our religious and
ethical heritage. The obligation is ex-
pressed this way in Leviticus 19:16: "Nei-
ther shalt thou stand idly by the blood
of thy neighbor."”

Now imagine a house bordering an al-
ley. Froma second-floor window, Xsees
Y lay a nearly invisible wire across the
alley and then run anay. Moments later,
X secs Zr-an unsuspecting stranger to
whom he has no spatial tic-walking to-
ward the wire. X’s moral obligation to

Morton Mintz, an amud-winnir\g in-
mtyjuivc rrportrrfortht Washington Post,
nowmind, isthtauthorofAt Any Cost:
Corporate Greed, Women, and the Dai-
kon Shield (Tuntheon 1985). ThisasrtitU
it nprinttd with permission from The
Washington Monthly (January/February
1991). °Tht Wkshiryton Monthly Com-
pany, Washington, D C
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warn Z is also his duty under the lans
ofado7.cn foreign countries. In the Unit-
ed States since 1973, 27 states and the
District of Columbia have enacted some
version ofthe so-called "Good Samari-
tan" statute.

In a final scenario, our manufacturer
neither warns of the defect nor recalls
the product. Figuratively, he Laysa near-
ly invisible trip wire and flees. Watching
him do it from the window, and then
sitting in silence as consumers are am-
bushed, is the manufacturer's products
liability insurer. He is above it all. He
sounds no warning. Unlike X, however,
he claims that his conduct is morally
right—even though, unlike X, he is not
a "stranger" to Z since the insurer pro-
fits from the consumer, and even though,
unlike X, he in essence enabled Y to lay
the trip wire by underwriting the effort.

His conduct, he points out, is required
by the courts. They have ruled that an
insurer has no affirmative duty to want
the public or to facilitate a recall of a
Eroduct it insures. "Indeed, under the

iws of, | think, every sate," Craig A.
Bcmngton, general counsel of the Ameri-
can Insurance Association, told me,
"the insurer has an absolute obligation
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to provide a defense for that policyholder
against claims that arise, and the insurer
can be sued when policyholders believe
that insurers are not vigorous enough
in providing that defense.”

Lic-ability Insurance
"My primary concern,” Bcmngton

said, is that no standard be established
under which

R g ??%?’Pef(’";fm(’éf
the governme ortatlns%(rs
% me%l k0 overnme[I n |ts
resp nsioill 9 ﬁ H (5% Ee

Iy m%tr pero uctso no on
se vvlthr tthg
e”qéaﬁgm i
a?(?%on aualo r%Jatlonst rg
ace the Insurer 1Y a terrible

Bcmngton has a point about the role
ofgovernment, but through him die in-
surance industry makes an argument for
preserving the confidentiality ofa com-
mercial relationship no nutter the cost
in human life It's an argument that
government, which has no higher mis-



sion thin publig safety, must not com-
pel insurers to divulge information that
would protect us from massive, contin-
uing disease, injury, and death, it's an
argliment that would surely astound
most Americans were they dware of it
hut through a _(imet accretion of court
rullng[s,_and_ without congressional de-
bate, this privileged position asserted
products Ilablllg(_ insurers has evolved
Into national palicy. It's an argument
that in essence isan excuse for the insur-
ance industry to stand by the blood of
Its neighbors. _ _

Meanwhile, the neighbors in the mar-
ketplace and'the workplace have been
shedding lots of hlood. Consider the
dreadful” catastrophes caused by only
two products: the Daikon Shield, the
defective intrauterine contraceptive de-
vie (I%JD), and asbestos, the deadly
mineral.

New Year's Eve Irresolution

The Daikon Shield was sold in the
United States from Imuary 1971 to June
1974, when the manufacturer, pressed
by a worried Food and Dnrg Adminis-
tration ,FDAJ, ended domestic sales

but continued foreign salesuntil at least

pril 1975). During.those threc-and-
onc-halfyears, physicians implanted ai
estimated 2.2 miflion of the devices in
the United States and 800,000 in some
100 other countries. For at least a decade
after the sales halt, according to recendy
available court documents, the liability
insurer joined the manufacturer in sup-
pressi n? knowledge of the [UD s hazard-
ous, defects.

The foreseeable and preventable result
was that tens if not hundreds of thqu-
sands ofwomen suffered life-threatening
pelvic infections, which commonly im-
paired or destroyed their ability to bear
children. In addition, hundredsofchil-
dren were bom with mg]urles_ inflicted by
the Daikon_ Shield while it was their
companion in the womb, causing bling-
ness, cerebral palsy, and mental Fetarda-
tion. Eighteen deaths have been reported,

bur the'toll is certainly much higher, If

only because in Third"World colintries
NO_0ne, was counting.

The insurer was Aetna Casualr &
Surety Company. ACS iswholly owned
by Aetna Life 8¢ Casualty Company
one of the world's Iargiest provider* of
insurance and financil services. In. its
corporate publications, Aetna acclaims
itselfa “good corporate citizen.” No-
tably, it was an ACS senior claims adjuster
who, *» New Year's Eve of 1981, writ-

6

ing in the mars?]i_n of @ complaint filed
by"a Daikon Shield victim, rajsed the

rarely asked questjon; "What 1sdu
a i B el
f0 Cale m*u_ryfn Italics added.)

_That Willidm D. McGchce had asked
ihe question did not become known for

by mare than Six years, whatever the answer,

it isn't on the record. So | asked Aetna
for an answer, and a spokesman assured
me 1'd get ong. Several days later, Aetna
lucked our, givingan interesting reason:
The Information I'was seeking concerned
the industry as a whole, and therefore
| should talk to Herrington, the insur-

Thc courts equate an
insurer of woundirj and
lethal products with a priest
who hears the sacramental
tonfessiott of a serial
murderer.

ance association counsel.

About 21 million U.S. workers have
been exposed to ashestos, and several
hundred thousand of them arc expected
to die of asbestos-induced cancer over
the next quaner-century. In Quirageous
Misconauct, Paul Brogcur wrote:™ B
1981, many of the nation’s insurers had
known for tlecades that asbestos workers
were dying early, but had kept silent
while their underwriters wrote policies
for workmen'scompensation and com-
prehensive general liability as fast as they
could put pen to paper”

Proving fo a farc-thec-wcll that they
had known the truth from their own
“ actuarial tables, ratings schedules, phy-
sicians’ reports, workmen's compensa-
tion claims, underwriting quidelines,
and safcty-and-cngincering manuals,
Brodcur wrote:

|fat some point along the way, Aetna,
Traveslerf, nmercﬂa?pmgrx LI
utHa, INA, haniord, Home,
Lloya's, or anyof the other major In-
surérs of the a%beﬁtos inqustry h
ggnegu lic it t(ir|n3|e %YJV
e, they might well have peen 8
toSaye tens o thousanas of lives an
untold surfering and pain.

Why did insurers conceal their knowl-
edge and continue to provide coverage?
DiSclosure, Brodcur explained, would

haye encouragtd claims and,damage
suits, and rurrcounter €0 burC Insur-
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ance-com%r% practice, which is fo

vvrge
\I}Sﬁg allC

COverate & possiole,
%&gg 0SSIDIE, I_np(?rsdger t0

[ Ipremlum* thsf,
N invested, will retum enou
money to 2y rfor fure claims
nuke-a profit for the company.

_ As Ralph Nader put it ina 1987 article
in the Suttolk law Review, insurance com-
panies “have hecome predominantly
cash flow financial institutions. . ..
Mare and more attention is being paid
to increasing investment income thirough
premium volume."*

Such a casino philosophy too often
has led to industry indifference to loss
prevention and advocacy for health and
safety, which, & some insurers often
brag; arc historical objectives of insur-
ance. Thus, Aetna's tap officers piously
stated in their 1989 annual report that
* the best way to keep premiums down
Is.to work with clients to prevent or
minimize losses.” Yet, while the Aetna
Life and Casualty Company foundation
made 56.8 milfion in' grants in 1985,
Nader wrote in 1937, “the only safety
contribution was $5,000 to an India-
napolis, Indigiu, Volunteer Fire Depart-
ment, according to the annual report of
the company. and the foundation.”

The downside of Ioss_Breventlon for
the industry was described in a 1971
study by HerbertS. Denenbe|? the for-
mer insUrance commissioner of Pennsyl-
vania. Loss prevention, he wrote, * might
encourage seff-insurance and might other-
wise lessen the need for insurance (and)
lower premiums, and decrease ... in-
come and cash flow.””

_Robert Hunter, president of the Na-

tional Insurance Consumer Organiza-
tion (NICO), said in an interview, “ It's
ashocking thing that what the indust
knows from its fies could save lives (bu
IS never upped.” He cited an examPIe:
The National nghway Traffic Safety
Agency EN HTSA) Test-crashes can equip-
ped with dummies to find oyt how safe
—or unsafc-they arc, while insurers rc-
fusc to release the dau on millions of
,cant hthat have crashed with teal people
In them.
“ Even repeated litigation arising from
well-known'and identital hazardous prod-
uct models or services has not romP_ted
the_insurance industry to insist on elimi-
nation of possible dangers,” Nader wrote.
“ The insurance industry's indifference
to loss prevention has béen a significant
contributor to the ‘insurance Crisis’ of
the. 1980s, which hit consumers and
businesses with skyrocketing premiums.




Was the conduct of insurers in the
Daikon Shield and ashestos eases an aber-
ration? * It happens routinely,” Dencn-
berg told me. “They don’f come for-
ward and say, ‘Hey, world, Iook out for
this!"™ Fortunately, some firms break
the mold. In 1970; for example, Chadcs
K. Cox, president of the Insurance Com-
E)an of North America (INA), said that

NA “will no _IonFer insure the com-
pany that knowingfy dumps its wastes.”

Early in the Reagan administration,
NHTSA voided an automobile safety
standard. that required air bags or other
automatic restraints and would have
saved thousands of lives annually. In
what Nader hailed asa “ luminous ex-
ception” to the inustry norm, the huge
State Farm Mutual Automobile Insur-
ance Comgany fought NHTSA’s action
up to the Supreme Court and wes vindi-
cated in 1983 when the court held the
action illegal. . _

However admirable, such exceptions
provide no due asto how many deaths
and injuncs insarcts could have prevented
through the years, or could prevent from
now on, b}/_ dedlcatmg themselves to
loss prevention and by disclosing their
knowledé;e of dangerous cefects irt prog-
ucts and’ needless workplace hazards.
Brodcur found that insurers could have
saved the livesof tens of thousands who
fell victim to only one product, asbestos.
. S0 it's a fair question: What did the
insurers know and when did they know
It about hazardous defects identified after
marketing in, say, automobiles? Aircraft?
Athletic gear? Building materials? Butane
lighters? Drugs and vaccines? Food addi-
tives? Playground equipment and toys?
Toxic chernicals? No one asks the insurers
to reveal cvery'thing theg know. And
they shouldn't, sa%/s NICO’s Hunter.
“ Bt in the ease ofa product that kills
they have a duty to warn.”

Robins’s Hoods , _
Aetna became deeply involved in the
Daikon Shield episode 16 years a?o n
Wichita, Kansas, where the manufacturer,
A.H. Rohins Company, was the defen-
dant in an early, seemingly routine per-
sonal ngury trial. To that point Robins
had sola mriore than 4,5 million Daikon
Shields, claiming that in preven,tln? preg-
nancy the device had a stunningfy low
failure rate of 1.1 B_ercent Pa ar. All
along, however, Robins—but nof Aetna-
had known that the claim was based on
studies that were unreliable at best and
fraudulent at worst: The true failure rate
of the Daikon Shield was lata deter-

mined to be about 5.5 percent,

InFebruary 1975, near the end of the
trial, a leading plaintiffs’ lawyer, Bradley
Post, introduced a smoking-gun interndl
Rohins memo. In the memo, which wes
written exactly. four days before the com-
pany bought rights to the Daikon Shield
In June 1970, a Robins medical execu-
tive revealed that the developer of the
device had admitted to him that he knew
the pregnancy rate to be well over 11
percent” The memo erased any possible
doubt at Aetna that the claim'was false,
devastated the defense, and led the jury
to make the first award of punitive dam-
ages to a Daikon Shield victim,

A Congress that can compel
disclosure by accountants
can also compel disclosure

by insurers who learn
ofavoidable hazards in
products and the workplace.

The amount of the award wes relatively
small—S75,000. But the defeat and ifs
implications infuriated Aetna and William
A. (Skip) Forrest, Jr., general counsel of
Robins. They blamed Roger L. Tuttle,
the Robins m-house counsel In _char_(tq_e
of Daikon Shield products liability liti-
gation. Soon afterward, Tutdc testified
—and Forrest denied—that Forrest or-
dered him to arrange the destruction of
hundreds of “ troublesome” documents
some of which Tuttle secretl savedg.

nshort order, Aetna forced Tuittle's dis-

missal from Daikon Shield lcgil matters.
ForTest replaced him with what Is now
McGuire, Woods, Battle & Boothe, Vir-
ginia’s second-largest law firm, which
would coordinateas many as 150 Daik-
on Shield defense law firms around the
country. ,

A development of supreme importance
followed in a few weeks. According to
hitherto unrcportcd Aetna Internal mem-
0s, by November 1974 ACS had, or was
trying to_take, “complete control” of
Daikon Shield litigation from Rabins.
Through McGuire, Abods, ACS in March
1975 dearly assumed complete control.
From that day forward, McGuire, Woods
Wes getting Ifs marchln% orders from the
insurer, not the manutacturer.

In the process, Aetna had to, and did,
learn what Robins knew and what plain-
tiffs' attorneys would soon demonstrate
with overwhelming scientific evidence:

TRIAL MARCH 1901

the longer a Daikon Shield remained in
the body, the Pr_ea,ter the risk of pelvic
Infection or pelvic Inflammatory disease
(PID). . As far back as 1956, afticles in
sdentific literature had warned that nylon
rotted upon long-term exposure tg hody
fluids. Robins's YD was the only one
with a refrieval string that wes not only
made entirely of nylon, but also consisted
of hundreds of tiny filaments encased
inasheath. As the nylon rotted, bacteria
that penetrated the Spaces between the
filaments were wicked into the normall
germ-free uterus, where they caused PID).
Robins did not test the Datkon Shield
for safety until after it began to sell the
device worlawide. Aetnaknew this. In
October 1975, a meeting wes held at
Aetna to discuss “ problems of defense”
in Daikon Shield Tawsuits. One of the
problems, claims adjuster Ronald Szcrc-
mcta said in amemo, was * lack of test-
|n9q7gr|0r to marketing." In Februa
1976, an ACS internal memo acknow!-
edg/ed inadequate testing. But later in
1976, Aetna was still reassuring other
companies providing coverage to Robins.
Yes, an Aetna official told one of them,
Aetna was completeIP(/ satisfied with
Robins's testingand marketing program.”

Incriminating Experiments .
The fust experiments mcnmmatmg
the Daikon Shield string were reporte
In 1974 by [UD expert Howard J. Tatum.
Aetna thien began to fund. numerous
string studies through McGuire, Woods,
usmg the lawycr-cfient relationship to
cloak the restilts. An earl¥ ominous
report came in December 1975, when
the law firm told_senior ACS attorney
John A. Edgerly, Sr., that a British stualy
was “ showmgi(greate_r bacteria buildup
with DS [Daikon Shield).” Aetna also
Qald for a comparative study by New
ork University’s primate laboratory of
IUDs in babogns (primates that, after
chimpanzees, have a female reproduc-
tive System most closely resembling a
human’s). .
Attorney Edgerly feared confirmation
of Tatum’Sexperirents, And so in June
1977, he wrote a classic hcad-In-the-sand
directive to_ Harris W. Wagcnscil, then
aSan Francisco |awyer who has been de-
scribed as“ a principal architect” of the
defense of the Daikon Shield, and who
reported to Aetna mostly thr_ou%h Mc-
Guire, Woods. First, Edgerly instructed
Wagenscil to classify informiation about
thebaboon studyas a lawyer's confi-
dential “work product” to prevent plain-
tiffs" counsel from seeing it. Then he
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wrote: “There is one caveat, and that
Is, this test could verify the finding of
Tatuym-ifthe conclusion appears to he
headed in this direction, the study wll
|%c aborted.”

_For whatever reason, the study con-
tinued I_ongrenough to go far toward
conflrmm? atum’s experiments, In an
analysis of the data in 1981, after the
study was completed, Dr. William M.
O 'Léary, professor and chairman of mi-
crobiology at Cornell, concluded that
there was “a striking association” be-
tween_ the mulrifilamented string and
bacterial contamination of the womb.
After | learned of the study in 1984
NYU refused for six montfis to reveal
who had paid for it. Finally, Forrest ad-
mitted in court testimony that Aetna
had picked up the entire”hill.

Only a complete recall could protect
Daikon Shield wearers, all of whom
Were unaware that the string deteriorat-
Ing in their bodies was exposing them
to ever-lncreasmB peril. The neéd for a
recall of these 1UDS became apparent in
|ate May 1974, when Robins disclosed
that four women who had become R_r -
nant while wearln? the Daikon Snield
had suffered rare Tatal septic infected
miscarriages. The toll of Serious eases

and fatalities increased almost daily.
'FDA staff members urged Commis-
sioner Alexander M. Schmidt to recall
at least all unimplanted Daikon Shields.
But he settled for a “voluntary” sus-
pension of sales—the weakest course of
action hesides doing nothing. It wesalso
the course Robins hiad preferred because
a Robins lawyer advised, it minimized
the company’s legal liability. An Aetna
mempg quoted a revealing admission from
an official identified as Bill Dumbauld:
“ Bill's caustic comment wes ‘those unsafe
carson the road aren't being recalled.”
To force a recall, Aetna could have re-
fused to renew the annual liability cov-
erage tl at Rob'ns needed to do huisiness
since, as Robins's own insurance broker
warned, if ACS didn'’t insure the Daikon
Shield, no other carrier would. The pos-
sibility was considered. But Aetna resisted
a true recall, and a reason emerged in
a 1980 interoffice communication in
which ACS official Douglas D. Carr dis-
cussed a meeting the prévious day. Rob-
Ins, he wrote, “was still contemplating
a recall of the IUD which would ‘pre-
cipitate an influx of claims’™
Aetna, renewed Its coverage in 1976
and again in 1977. That it coveted the
Robin's account is suggested by an inter-

C alendar

of NITA P

nal memo warning that “ unless we do
som,e_thm? to safe%uard ourselves, prof-
itability oTaccount will disappear.” Al-
though Aetna’s profits from 1974 to
1977 haven't been disclosed, its 1973
profit from Robins wa relatively trivial
—about 530,000, according to an inter-
nal memo.

Even supposing that Aetna subsequent-
Iwackedu ItS premiums, it seems string:
that profits on this scale could account
for the annual renewals after 1974, when
Aetna had to know that big trouble lay
ahead. But blindly following the * basic
Insurancc-company practice” of seeking
the maximum possible premium income
in order to make investments had ap-
parendy led Aetna into a colossal blunder.
“lcant seeanﬁthmg beyond stupidity,”
said NICO's Hunter, * I just can't;

Aetna finally cut off Vet effective
February 28,”1978. The cut-off wes a
consequience, 0 a megahucks battle with
Rabins, similar to one in the ashestos
litigation, over the question of when the
instrer's liahility began: upon exposure
to the product or upon dla?nosmofdls-
ease. Negotiations failed o settle the
dispute, S0 Robins sued Aetna.

In March 1977, while the, case was
pending in circuit court in Richmond,
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the companies signed asecret armistice.
Aetna, waiving fraditional |mmun|t|es
from [iability, consented to some cold
blooded orovrsrons It would H@
compensatory awards, even for* |
bodily injurigs, " and for Injuries arising

on account of Robins’s failure to dis-
close relevant mformaetagn and the s%r
plying offalse and misieading informatl
[to physicians and women].” [ltalics
added). The gurd for this quo was that
Robins would pay all punitive awards,
The lawsuit was settled in 1984, on the
eve of trial.

The pact could have embarrassed Agtna
and rocked the industry ifit leaked into
acourt proceedrnr_i ACS outside coun-

sel Rufus Coldwcll warned in a 1982
memo that a Jud?e could construg it

“in an unfavorable manner and place
upon ACS some heretofore non existent
duty of disclosure to the pu

In February 1984, the t en chrerS
district court ]Ud? e for Minnesota, Miles
W Lord, excoriated E. Claiborne Robins,
fr., and.two other top Robins executives
for having refused to recall the Datkon
Shield. A'multitude ofwomen were still
carryrng ‘ the deadly depth char?e in
their wombs, read}g to explode af any
time,” Lord told the utterly unrepen

Appellate Advocacy Program

Expert Testimony Programs

Sept. 12-14,1991|
SauiDjW .Cajifocnia

Teacher Training Sessions
Agl5 -

:J;. .School ol Law

May 22-24,199 1
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California Western School of Law

tant trio standing before him. * Pace up
to your misoeeds,” he pleaded. “ Please,
gcndcmcn "qive consileration to tracing
own the victims and sparing them the
agony that will surely be theirs,” Finally
in October, Robing asked all women
who were wearing the Daikon Shield to
have it removed.
It Lord had seen the newly available

While the Daikon Shield
easocke left Robins a
shattered, humiliated

compary, Aetna almost

completely escaped
punishment.

court documents, he surely would have
extended his wrath and his plea to com-
Plred Aetna executives. Still, he had a
ew harsh words for Aetna:

The policy of delay and obfuscation
practiced by }]Robrnss] lawyers i<
courts throu? out this country has
made it possible for you and . . . Aetna
Casualty and Surety Company to de-
lay the payment of these claims for

r1907

*se%& e

such a Iong[lnenod that the interest
ucamrn mtenmcovent e cost
You, In essence, Eﬁg

Hotnrré%%t ut of your pockets to s

But in keeping with the court rules—
it'sano-no for djury to be told whether
a defendant isinsuréo—the Aetna execu-
fives, were, and remain to this day, all
but mvrsrble Yet the have been Com-
plied in a decade of delay of the recall,
while the Datkon Shield injured thou-
sandshmore women than any senal rapist
ever has

Monkey Business

Aetna dodged my questions about the
baboon study, the armistice with Robins
and other awkward subjects, citing * |
reasons advice of counsel,” and fhe
inviolability of insurer confidentiality:
“We arc prévented by law from publicly
discussing or othenaise drsclosrng any
informatin provided to us in confidence
b t%ur clients,” a spokesman told me
a

‘ Confrdentralr isnot only paramount
to an msurers rélationships with its cli-
ents; it isalso our usrnessand legal prin-
ciple without which it might™not be
possible for insurance companies to pro-
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vice ., . liahility insurance inany form.”

Unlike the insurance inoL.try, the
medical and _qual professions do not say

never” to disclosure because they recog-
nize that confidentiality treated as an
absolute inevitably collides with higher
responsibilities to the welfare or”the
community at Iargﬁ: _ .

» The American Medical Association’s
ethical code allows a physician to “re-
veal the confidences cntiusted to him
in the courec of medical attendance” if
“ required to do so by law or (if] it be-
comes necessary in order to protect the
Welfare of the individual or of the society.”

_* The American Psychiatric Assocla-
tion's “ Guidelines on Confidentiality”
warn that “ pS){ChIatrIStS today may e
held responsible for protecting parties
whom their patients seriously threaten,
ﬁartlcularly Wwhen these other persons

ave_been’ specifically identified.”
* The American Bar Association’s
Model Rules of Professional Conduct
say that information confided by aclient
may be revealed “ to the extent the law-
yer'reasonably believe' necessary ... to
prevent the Client from committing a
criminal act that the_ lawyer believes is
likely to result in imminent death or sub-
stantial_bodily harm. _

Considering that a dangerous patient
or client is usually only a'threat to one
person or a few people, and that just one
needlessly hazardous product may injure
tensof thousands of people, isit rational
Publlc policy to treat the insurer-cus-

omer relationship as sacrosanct?
_And even in financial matters that aren't
life-threatening, the government is likely
to construe professional confidentialit
as waivable, Accountants had no sma
role in the S&L disaster, a case in point
beinga major accounting firm's apparent
cover-up of the shenanigans of Charles
Keating, Jr. So late last year, the House
0f Representatives passed a bill requiring
accountants to alert requlators to serious
wr_egulantles. The hill died in conference
with the Senate, but Rep. Ron Wyden
(D. Or.), who has been Sponsoring the
proposal for years, secs a good chance
ofenactment in the new <ession. A Con-
gress that can compel disclosure by ac-
gountants can also compel disclosure b
insurers who Icam ofavoidable hazards
in products and the workplage.
ut the way things stand, the courts
equate an insrer ofwounding and lethal
products with a priest who heats the
sacramental confession of a serial mur-
derer. In Etbia m tht Sanctuary, author
Margaret P. Battin recalls the much-
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Bubllmzed West German case of Jurgen

artsch, a 15-year-old butcher’sa%pren-
ice who confessed to his priest that he
had committed & murder:

The priest attempted to persuade
Bartscn (0 give himselfup to the police
When he was unable to Jo so, the priest
followed Roman Catholic churcn law
requiring absolute confidentiality of
the confessional and did not reveal in-
formation about the murderor Baruch’s
intentions. Bartsch committed three
more murders-all of them of 11-ycar-
old boys, all o fwhom he subjected to
sexual torture prior to killing them—
before he was caught four yean later
(in 1966].

At least the priest did what he felt he
could to avert further bloodshed, The
(ljr%ureret ofasbestos and the Daikon Shield

Id not.

More than two Yean after William
McGchee had asked s incisive question
about the insurer's duty, he wes still
groping for a satisfactory answer—while
women in large numbers continued to
be stricken with pelvic infections, He re-
thased_ his concern in April 1984 in

anawritten notes inwhich he spoke of
the, “dilemma of insurance company
which knows that insured has danger of
defective product.”

Aetna's headquartersar ~ ssthan 20
miles from a nuclear plan  1f the “de-
fective product” %lvmg rise to the “ dilem-
ma” were about to cause a meltdown
at the Plant .would Aetna bend its iron
rule of confidentiality?

The Columbus Dump

Thirteen days after the February 1975
verdict in Wichita, Forrest and other
Robins officials met in Hartford with
five Aetna executives and an official from
Robins's insurance broker to discuss
why the case had been lost and how to
build better legal defenses against Daikon
Shield lawsuits. Toward the end of two
Eage_s of handwritten notes, Joseph E.

azio, an ACS mana(t;er and claims at-
torney, made a startling reference to
Forrest Purgln? files to be sure that
for future the)" will not be as vulnerable.”
The meeting minutes also refer to a dis-
cussion of purging of documents.

In one way or another, thousands of
documents sought b}/ plaintiffs’ lawyers
vanished suspiciously after McGuire,
Woods took over the Daikon Shield liti-
gation under Aetna's direction, An es-
pecially odd fate awaited about 20 boxes
0f documents, some concerning secret
tests of the Daikon Shield's string.



The pjpers had been in the pouation
of Harris Wagensil, the San Francisco
attorney retained by McGuire, Woods.
He shipped the hoxes to Columbus,
Indiang, when he moved to anew home
there. In what he described in testimony
asa “ spring cleanlng[“ his wife had the
boxes caned off to the ci dump.

At the time, the papers rélating to the
string tests were under a aiurt™ non-
destruct” order. InaFebnvyv 1984 re-
port to Judge Ixard, two spxial masters
said that plal ntiffs’ attorneys had esta-
lished astrung prima facie cate tlut there
was “ongoing fraud" and that it had
* involved the destruction or withhold-
mg of documents." _ _

_In June 1984, when Daikon Shield
litigation was reaching foodtide propor-
tions, four ACS officlals met to discuss
the carrier's options. One sentence in
notes of the meeting-handwritten by
someone not publicly identificd-lcaps
olf the page: "*Ifw propose alternative
#1—re: qivin F?rer_.rerdetall about how
to run their {Robins's) operations and
they don't accept it and vie walk, aren't
W Conspiring even more, _

This teasm% hint drew strength in
1985, when the U.S. Department of
Justice hegan to investigate whether Rob-
ins had criminally obsfructed justice In
four subpoenas, a federal grand jury in
Wichita ordered Robins f ompany X"
or “Company" in public court papers
because 0f the secrecy of%and ury Ero-

d Y (

ceedings) and McGuilre, Woods (* Law
Firm Y or “ Law Firm”) to produce
specific records. Company and Law Firm,
asserting the attomey-dient and lawyer's
work-prexluct privifeges, refused to pro-
duce substantial numbers of the sub-
poenaed gdocuments. _

In deciding whether to sustain the re-
fusal, District Judge Patrick F. rielly,
Who was supervising the grand jury, con-
ducted an in cameraexanination 0t scaled
grand J[ury testimony and exhibits. Kelly
ruled that the privileges could not be
Invoked “ as a result ot the crime-fraud
%xcep_tclion." The in camera submissions,

e said,

contain a strong prime faoc showd
t grosom yg itS apg
off ICl %]KT(PE on
ke e
roéuct an uggilts atfomeys to
Perpetu eandcom up rhgc r;go—
ngcrimesan frlauddurln_gt ﬁe Lﬁ]
Ind produgt Jiadl I%Irngatlont rOLf)([JS
the commissionof .oa%%(}hecw ,
p

obstruction of justice, and perjury.

Significantly, Kelly noted that these
alleged acts Had occurred "during the
period of representation by d(Iaw im)"
-that is durlng}_the period Aetna con-
thoLI,ed the law Tirm’s representation of

obins, |
An appeal by Company X failed. Up-
holding Kelly'3 toQ, thé U.S. Court of
Aggeals for the Tenth Circuit said, "From
1975 to 1985, the law firm was respon-
sible for the nationwide coordination of
Company’s defense." From 1975 to
1985, Aetna had “complete control” of
this litigation.

‘What is duty ofan insurer
to the public when it has
knowledge of serious product
defects which are likely to
cause injury?’

Company X petitioned for Supreme
Court review. In avigorous reply brief
in February 1989, the justice Depart-
ment listed the possible violations it
Wes investigating: obstruction of justice,
mail and wire fraud, false declarations
before the grand jury, racketeering, and
conspiracy. _ ,

The Supreme Court denied the Robins
petition in June 1989—an ob_\/louslysq-
nificant victory for the Justice Depart-
ment. So it vias astounding when in
January 1990 the department dropped
its five-year investigation. Had Company
X been found to be not Rrovablygunty
ofany crimes? Found wholly innocent
of criminal activities? Had "the “ false
declarations before the grand jury" sud-
denly been transformed into true
decldrations?

Runaround Suit ,

Flat-out allegations of conspiracy were
made a?alnst_ ?and denied by) Aétna in
private fawsuits. Such aIIePa 10ns against
an insurer are not a first. n cases dating
back to 1977, for example, 80 former
ashestos workers at a Johns-Manvillc
El_ant in New Jerseyaccused MetroPolltan

ife Insurance Company of * negligence,
fraudulent concealment; and conspiracy,
and a federal judge ruled that the ingurer
could be held & a defendant" on_those
accusations, Brodcur wrote in Qutra-

0eous Misconduct.

One allegation was that in a 1935 re-
Crt on ashestos disease. Metropolian
d altered certain passages “ to suit the
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Insurance industry™: another wes that
it had withheld “ vital information from
ashestos workers." However, after long
delays of a trial that might have deter-
mined Metropolian's legtl accountabil-
|t)(}vthe parties settled. ~ .
hile the Daikon Shield episode left
Robins a shattered, humiliated company,
Aetna almost completely escaped punuh-
ment th?nké to a dass-acuon lawsyit
called Breland. Robins’s hankruptcy fil-.
ing in 1985 meant Aetna faced a night-
marishpossibility: It could become the
sole defendant ni the hundreds or thou-
sands of lawsits latent in the approxi-
mately 195,000 claims that survived court
screening. But Aetna itself could not
have devised a more brilliant self-rescue
than Brclatul.
|t was a mackery of an adversanal law-
suit: Aetna instantly embraced it; the
lead plaintiffs lawyeér had never tried a
civil suit; .Aetna produced only the doc-
uments it cared to ésummarlzed inag9-
?agc “index") and na plaintiffs laywer
00k a single"deposition. The Birigmi
plaintiffs’ counsel crafted the class action
& an unpreccdentcd-and, for the on-
?_omg asbestos litigation, precedent-set-
* mandatory non-opt-out class."

Ing—
IS extraordinary move meant that
hundreds of thousands of Daikon Shield
victims who had never heard of their
self-appointed putative hencfactors-
Glenda Breland, her co-plaintiffs, and
their lawyers—would, without their
knowledge or consent, forever lose their
constitutional H?ht to ajury trial against
Aetna, to select their fawyers, and to
have their cases heard in the jurisdictions
where they' live. _
U.S, District Judge Robert R, Mcrhige,
Jr., of Richmond, Who supervised hoth
the Robins bankruthy and the Breland
hearing?, certified the class action, alrllg/
declannﬂ in his April 1988 opinion tha
“there have beeh no suggestions that
Aetna had any relation with the alleged
injuring device except asan insurer.” He
disregarded the allegations of conspiracy
and Qther wrgngs imputed to Aetna
even In Brrland, and he was at variance
with uncontcstcd facts. Aetna's “ com-
plete control" of the Daikon Shield liti-
gation had been a reality for nearly 13
ears, for example. And contrary to
crhige’sopinion, Aetna attorney Ed-
gerly’s,order to abandon the baboon
est'if it was yielding undesired results
wes certainly more than a * suggestion.”
Based on| Mcrhigc's ruling, Bnland
counsel and Aetna i'ached an amicable
settlement, asno one had doubtrd they
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would, The cJaimanu-most of them
exceed ng%y weary of waiting to be com-
peiuaicufor injdries suffered a decade
or more earlier--could not easily refuse
though some plaintiff's lawyers Claimed
['colliision” contaminated the settlement.
Once all the agreement’s misleading
Prowsmns are weighed, they indicate
hat for S43 millionittle more titan
nuisance value-Actna could walk away
from the multibillion-dollar arena of
Daikon Shield liability immune from law-
suits for ever after. This from acomgan?/
that in 1989 listed assets of $87.12 bil-
lion and a net income of $676 million.
No W%Pder Aetna was so happy fo pay
Brelana's attorneys—including & former
gartner of the judge involved—fees of

8.2 million (an average of $407 an
hour) plus expenses.

Inabncffiled as part ofan unsuccess-
ful appeal to overturn the settlement b
500 of the Daikon Shield victims invol-
untarily corralled b){ Bnland, two plain-
tiffs' ayers cut to the heart of the mat-
ter. “ Ifone follows Aetna's arguments
to their logical conclusion,”” they wrote,

an Insurer sych as Aetna cannot be
held liable for fraud, obstruction of jus-
tice, negligence, or_any other tortious
activitieS a long as it is acting as insurer
at 1! ¢ time of Its tortious activities.

Sunshine on Policyholders

.The first line of defense against defec-
tive and needlessly unsafe products re-
sides not in those who manage the offices
where they arc insured, but in those
who mandge. the factories where they
arc made. This deserves partlcul?r em-
phasis because in recent years Selfinsur-
ance has become commonplace in a
wide range of manufacturing indusries,
including automotive parts, chemicals,
general aviation, medical devices, phar-
Mmaceuticals, sporting goods, and tobacco.

Since 1979, Reps. John Conyers, Jr,
D. Mich.) and George MlllerB(D. Cal)
ave proposed a bill"to strengthen the
first line of defense. The hill"says that
“whoever isan appropriate manager with
respect to a product or business practice,
and who “ discovers . . . aserious dan-
ger associated with such product (or a
comP_onent of the ﬁ_roduct or husiness
practice,” shall within 30 days * inform
each appropriate federal agency in writ-
Ing .. . and warn affectedemployees in
Writing.” A manager convicted ofa viola-
tion "Shall be fined not less than $50,000
or imprisoned not less than two years
or hoth” a convicted corporatiori shall
be fined not less than $100,000.
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The virtues of this approach are several
It would infajr, personal accountability
where there IS now too little, offset pres-
Sures on managers to cover up, and be
enforced by U.S, attorneys—no new bu-
realcracy would be neeged. In an impres-
sive example of local initiative, California
enacted a dose copy of Conycn-Millcr
In late November. L)

Floricla has also blazed a trail toward
gorEpr_ate accountability, Its “ Sunshine
in Litigation Act” which took effect
July 1;"says that

any portion ofan agreement or con-
tract with the purﬂose or effect of
concealinga public azard,_anﬁ/infor-
mation concerning a public hazard,
or any information which may be use-
ful to members of the public in ﬁ.ro-
tecting themselves from injury which
may result from the public hazard, is
void, contrary to public policy and
may not be enforced.

_Why not a federal sunshine in litiga-
tion act? ,

In the 1972 law creating the Consum-
er Product Safety Commission, Congress
put on distributors and refailers the
same legal burden of disclosure it put
on manufacturers: Each and every one
who obtains information “which rea-
sonably supports the condusion that
such product. . . contains, a..defect
which could create a substantial product
hazard” must inform the CPSC im-
mediately. If he doesn’t, the agency is
empowered to compel him to do that
which he had already been morally
bound to do.

In 1975, former Sen. Frank E. Moss
D. Utah) and the late Sen. Warren G.

fagnuson (D. Wash.) introduced a CPSC

bill "that would have extended the, re-
porting requirement to products liability
nsurers (and to independent testing
abs). For Congress, the bill was an ap-
parendy novel perception that Protect-
ng huran life, safety, and health is too
miportant to exempt insurers ([and lahs)
from reporting serious hazards to regula-
tors, The meaSure passed the Senate but
died in squabbles with the House of
Representatives over unrelated Issues—
and was never reintroduced. _

Still, the Publlc health andl safe belngf
S0 much at stake, we need new Tedera
and state legislation that revives the im-

licit message of Magnuson and Moss:

he "thou™"In Leviticus 19:16—" Neither
shalt thou stand idly by the blood ofth
ncighbor” -cxempts none ofus, inclyd-
Ing” the insurer watching from the
window. O
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CARTER v. NOVOTNY Alaska 1195

auu7>»rj4 11*

applicable principles of law."

The superior court’s judgment is AF-
FIRMED, and the case is REMANDED
with instructions to the superior court not
to enforce its judgment requiring produc-
tion, unless and until the federal protective
order is vncatcd or modified.

Nancy R. CARTER, Appellant,
V.
David A. NOVOTNY. Appellee.
Nos. S-2645, S-3049.

Supreme Court of Alaska.

SepL 8, 1989.
Rehearing Granted Oct. 9, 1939.

Minor child’s maternal aunt appealed
from two orders of the Superior Court,
Third Judicial District, Anchorage, David
C. Stewart, J. pro tern., which first award-
ed shared legal custody of child to both
aunt and child's father, with physical custo-
dy in father, and second, ordered physical
custody transferred from father to aunt
with joint legal custody retained. The Su-
preme Court, Compton, J., held that: (1)
Superior Court had jurisdiction to make
such award, and (2) award was not abuse
of discretion.

Second order affirmed.

1. Divorce <*=>312.6(1)

Father failed to file cross appeal from
order modifying custody and, thus, father's
insufficiency of evidence claim waa not
properly before Supreme Court

1 After we issued the order affirming the deci-
1(s.ionff)elo_vv Jugge ,HoIIan(? permmedgébe Dai(i¥
News to interverie in the federal case and vacaf-
ed the June 20 protective order. Grace appeal-
ed to the United States Court of Appeal. Ninth

m ?734-31

3 (Aluka IMS)

2. Parent and Child «=*2(12)

Parent is entitled to custodial prefer-
ence over nonparent, unless there is clear
gvidence that parent is either unfit or wel-
fare of child requires that child be placed in
custody of nonparent.

3. Parent and Child *=»2(18)

Burden of proving that parent's custo-
dy of child would be clearly detrimental to
child is on nonparent seeking to modify
custody.

4, Parent and Child «=>2(17)

Superior court had jurisdiction to
award shared custody of minor to both
parent and nonparent AS 25.20.060.

5. Parent and Child «=2(17)

Superior court did not abuse its discre-
tion in awarding parent and nonparent
shared custody of minor child with physical
custody in nonparent even though court
had determined that it would be detrimen-
tal to child to continue physical placement
with father, insofar as such award was in
best interest of child. AS 25.20.060, 25.24.-

150.

Charles Hagans. Hagans, Brown, Gibbs
and Moran, Anchorage, for appellant

William T. Ford, Anchorage, for appellee.
Ame Ivanov, Anchorage, Guardian Ad
Litem.

Before MATTHEWS, CJ., and
RABINOWITZ, BURKE. COMPTON
and MOORE, JJ.

OPINION

COMPTON, Justice.

The principal issue presented in this ap-
peal is whether the superior court erred in
awarding shared custody of Heidi Novotcy
to David A. Novotny, her father, and Nan-
cy R. Carter, her maternal aunt, after hav-
ing determined that it would be detrimental

Circuit, but dismissed the appeal when the cir-
cuit court refuted to grant a nay pending ap-
Peal The settlement documents were relgased
or public inspection.
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Alaska Court System
Fiscal Analysis of House Bill 171

Sec. 09.25.240(b) grants a broad right to any interested person to
bring an action for injunctive relief against a party to a private
settlement or discovery agreement in cases involving a public
hazard. Exercise of this right will increase the workload of the
court system by generating new cases. In addition to the burden
that additional filings have on the clerk"s office, requests for
injunctive relief require in-court time for more frequently than do
other types of civil cases.

It has been strongly suggested that this legislation will also have
_.the effect of increasing the number of cases that go to trial by
discouraging settlement. We cannot determine if this view is
,_correct. Should this result, the court Bystem will need to request
additional funding.

Fiscal Impact

Personal services

Salary Benefits Total
Pro Tern Superior Court Judge, PPT -
6 months, Anchorage (25% of
active judge Balary) $12,075 $9,837 $21,912
In-Court Clerk, PPT - 6 months, 12B 13,962 5,943 19,500
Estimated Total Cost $41,412

Page 2 of 2
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AN ACT
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Data Introduced! February 7, 1990 StI2/'sns5 i+niu L

Refurred To: Committee cm Judiciary Jt2y/xXA/W recm*+»r
Jo*, ij J*of

It it enacted by the Ceneral Assembly es follows!

SECTION 1. CHAPTER 9-1 OT THE CENTRAL  LAWS ENTITLED"CAUSES OF
ACTION" IS HEREBY AMENDED BY ADDING THnrTO THE TOLLOVINGSECTION!

9-1-50, Availability of information io product liability ac-
tions. — (a) No court *ar ancar an order in a product liability ac-
tion involving a prod it distributed in cosMrca that forbids any
parson fro* Baking any document or other information which is obtained
in discovery and which is reasonably related to design specifications,.
performance standards, warranties, warnings and instruétions or any
other natter related to the safety of any product distributed in coir-'
aerce available toi

(1) a federal, state or loeal regulatory agency, law enforcement
agency or legislative or judicial body if the agency or body has
regulatory, law eaffarceswnc, legislative wr adjudicativeresponsibil-
ity with respect to the productand if theagency or body states in
writing to such person before suchdocument or information is made
available that is hasprocedures in place to prevent the unauthorised

disclosure to the sublic ol



(2) any person who the porion reasonably believetl

(A)™is on attorney duly licaniod to practice law in a itaca or
Che Qiscriec of Columbial and

(6) if representing a parion with a produce liability claia which
involve* a product of tht ia»e type, brand or modal involved in tha
product liability action of cha parson furnishing the documanc or
information, for usa in connection with a produce liability claia.

If a document or information ii aada available under paragraph
(I) to an agency or body, opposing counseL shall ba notified of the
fact not later than five (5) days after it is made available.

(b) In a produce liability action involving a product distributed
in toman., no parson aay request as a condition to cooperating with
discovery or to tha settlesMne of cha accirn chat cha claiaanc or eha
cleinanc's attorney agrael

(1) co return or destroy docuaancsmrelated in any vay to Che ac-
cion if the claiaanc or tha claiaanc's attorney has agreed in writing
co ba bound by an ordar entered vich respect to cha document and ba
bound by the jurisdiction of tha court cncenng cha order;

(2) in cha case of an accornay, not co represent any ocher claim-
ant in any action similar co cha produce liability action or any
claiaanc in any ocher product liability action against any of the
defendants in tha product liability act.on; and

(3) to any terns that would violate tha restrictions on court
orders in subsection (a) of this subsection.

(c) Vo court My enter an ordar requiring any claimant or claia-
ant's attorney co return or destroy any document related in any way to
a product liability action involving a product distributed in comarce
if such parson has agreed in writing co continue co be bound by a
vaiid confidentiality ordar.

f  SECTION™ 3 This act shall taka efface upon passage.

SBtiiojz- Ho documents cr other inform ation

px>vided pursuant-ho this section
DOCT6143

°r
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v BT THE LEGISLATIVE COUNCIL
OF
A ACT
RELATINC TO CAUSES OF ACTIONS

ret

Thii act would prohibit tag ordar* by courts on infonucion
relating to dafactiva product* discoverad in civil litigation to
government agancia* or attorneys handling product liability cases
involving a product of the same type.

Tha act would taka affact upon passage.
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HOUSE BILL NO. 1139

85TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE GRAHAM.

Prt-filcd Dtccmixr 27,1989 and 1000 cr piei ordered pnnud.
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DOUGLAS W. BURNETT. ChiefClerk

AN ACT
Relating to the disclosure of discoverable materials.

Be ktenacted by the General Assembly of the state of Missouri, as follows:
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Section 1. A protective order issued to prevent
disclosure of materials or information related to a
personal injury action or action for wrongful death
produced in discovery in any cause shall not prohibit
an attorney from voluntarily sharing such information
or materials with an attorney involved in a similar or
related matter, with the permission of the court, after
notice and an opportunity to be heard to any party or
person protected by the protective order, and provided
the attorney who receives the material or information
agrees, in writing, to be bound by the terms of the
protective order.

Section 2. An agreement between the parties of a
lawsuit to keep the terms of any settlement confidential
shall not be binding on the parties unless the court so
orders. An order to keep the terms of a settlement
confidential shall be issued only upon motion of either
party and a finding by the court, based vn clear and
convincing evidence, that confidentiality is needed to
protect one or mo'e of the parties to the suit and the
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public interest will not be harmed. An order issued
pursuant to this section shall not bar an attorney or party
to the cause from voluntarily sharing with another any
materials and information gathered during discovery or
otherwise during the preparation or investigation of the
case provided such information or material does not
disclose the terms of the settlement agreed to by the
parties.
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1989 RECONVENED SESSION REENROLLED
VIRGINIA ACTS OF ASSEMBLY - CHAPTER

An Act to Amend tht Codr of Virginia by adding a srction numbrrtd 6.01-420 01, relating
to protective orders: disclosure of discoverable materials and information.

|H 1581]

Approved

Be it enacted by the General Assembly of Virginia: )
]gall'(lj'\t\lg_t the Code “of Virginia is amended by adding a section numbered 8.0M20.01 as

8§ 8.01-420.01. Limiting further disclosure of discoverable materials and information;
protective order.—A. A protective order issued to prevent disclosure of materials or
information related to a personal infury action or action for wrongful death produced in
discovery in any cause shall not prohibit an attorney from voluntarily sharing such
materials or information with an attorney involved in a similar or related matter, with the
permission of the court, after notice and an opportunity to be heard to any party or
person protected by the protective order, and provided the attorney who receives the
m%teria or information agrees, in writing, to be bound by the terms of the protective
order.

B. The provisions of this section shall apply only to protective orders is- ed on or
after its effective date.

President of the Senate

Speaker of the House of Delegates
Approved:

Governor
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A bill to ba antlelad
An act ralacing co cha concaalaant of public
hasardai creating s. 69.011# T.S.i providing a
daflnitlont providing ehac a court say not
anear a judguanc which eoncaala a public
hatardi providing that cartain contract! or
agraaaanta ara voldi providing atandlng for
cartain parionai providing for an action for
daclar&tory judgaano providing an affactlw

data.
Ba Zt Enacted by tha Laglalatura of tha Stata of riorldai

Sactlon 1. faction 69.011# florida Statutaa# is
craatad to raadt

69.011 funablna in Litigation} Concaalnant of Public
Baiarda Prohibited.-

(1) Thia aactlon nay ba eitad aa tha "Sunabine in
Litigation Ace."

(2) Aa uaad In thia aactlon# "public haxard" aaana an
Iaaergaaneallty# including but not Halted to any davlca#
Inatruaant# paraon# procadura#aproduct# or a-condition of a
davlca# Inatruaant# paraon. procadura or produet# thae haa
eauaed and la likaly to cauaa Injury.

(3) latcept purauant to thia aactlon# no court ahall
anear an ordar or judgaent which haa tha purpoaa or affact of
concaaling a public haaard or any Inforaatlon concaraing a
public baaard# nor ahall tha court antar an ordar or judgment

which haa tha purfcaa or affact of concaaling any Inforaatlon

which aay ba uaaful to aachbara of tha public in protacting

278
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themselves froa Injury which may result froa cha public
hazard.

()] Any portion of an agreement or concraee which haa
tna purpoaa or effect of concaaling a public hasard, any
information concarning a public hasard. or any information
which aay ba uaaful to aanbara of cha public in protecting
themselves froa Injury which aay raault froa cha public
hasard, 1ia void, contrary to public policy and aay not ba
anforcad.

3) Trada aacrata aa daflnad in a. <11.002 which arr
not pertinent to publio hasacda ahall ba protected pursuant to
chapter <11.

() Any substantially affacted paraon, including but
not liaitsd to representatives of news aedia, haa standing to

" contest aa ordar, judgaent, agraaaant or contract that
violataa this aactlon. A parson aay coataat an order,
judgment, agraaaant or contract that violates thia section by
action in the court that entered the ordar or judgaent, or by
bringing a declaratory judgment action pursuant to chapter 86.

(7) Cpon notion and good causa shown by a party
attempting to prevent disclosure of information or materials
whl~h have noe previously been disclosed. Including but not
limited to alleged trade secrets, the court shall examine the
disputed Inforaatlon or materials 1in camera. Zf,the court
finds that the Inforaatlon or materials or porelone thereof
consist of Inforaatlon concarning a public hasard or
Inforaatlon which, aay ba useful to aembera of the public in
protecting themselves from Injury which may result from a
public hazard, the court shall allow disclosure of the
information cr materials. Zf allowing disclosure, the court
shall allow disclosure of only that portion of the information

1 278
cooziCi Words strteeen are delations! words underlined are addltis
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or oateriaii necessary or useful to tha public regarding tha
public hazard.

Section 2. Thia ace ahall taka affact July 1, 1990.
and ahall apply to cauaaa of action accruing on or aftar tha

effectiva data.

278
3
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TEXAS RULES 07 CIVIL PROCEDURE
Adopted by the Supreae Court of Texts, April/ 1990;

Effective September 1/ 1990

Rule 76a. Sealing Court Raaorda

1. Standard for Sealing Court Reoorde. Court records nay
not be removed from court files except as permitted by statute or
rule. No court order or opinion issued in the adjudication of a
case may be sealed. Other court records, as defined in this rule,
are presumed to be open to the general public and may be sealed
onlyupon a showing of all of the following:

() a specific, serious and substantial interest which
clearly outweighs:

(1) this presumption of openness;
(2) any probable adverse effect that sealing will
have upon general public healthor safety;

(b) no less restrictive means than sealing records will
adequately and effectively protect the specific interest
asserted.

2. Court Reoords. For purposes of this rule, court records

means:

(a) all documents of any nature filed in connection with any
matter before any civil court, except:

(1) documents filed with a court incamera, solely for
tha purpose of obtaining a ruling on the
discoverability of such documents;

(2) uocuments in court files to which access 1is
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otherwise restricted by law?
v(3) documents filed 1in an action originally arising
under the Family Code.

(b) settlement agreements, not filed of record, excluding all
reference to any monetary consideration, that seek to
restrict disclosure of inﬁormation concerning matters
that have a probable adverse effect upon general public
health or safety, or the administration of public office,
or the operation of government;

(c¢) discovery, not filed of record, concerning matters that
have a probable adverse effect upon the general public
health or safety, or the administration of public office,
or the operation of government, except discovery in cases
originally initiated to preserve bona fide trade secrets
or other intangible property rights.

3. Notice* Court records may be sealed only upon a party”"s
written motion, which shall be open to public inspection. The
movant shall post a public notice at the place where notices for
meetings of county governmental bodies are required to be posted,
stating: that a hearing will be held 1in open court on a motion to
seal court records 1in the specific case; that any person may
intervene and be heard concerning the sealing of court records; the
specific time and place of the hearing; the style and number of the
case; a brief but specific description of both the nature of the
case and the court records which are sought to be seeled; and the

identity of the movant. Immediately after posting such notice, the
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movant shall file a verified copy of tha poatad notica with tha
clerk of tha court in which tha case is pending and with tha Clerk
of tha Supreme Court of Texas.

4. Hearing. A hearing, open to tha public, on a motion to
seal court records shall ba held 1in open court as soon as
practicable, but not leas than fourteen days after tha motion 1is
filed and notice 1is posted. Any party may participate 1in tha
hearing. Non-parties may intervene as a matter of right for tha
limited purpose of participating in the proceedings, upon payment
of the fee required for filing a plea in intervention. The court
may inspect records 1in camera when necessary. The court may
determine a motion relating to sealing or unsealing court records
in accordance with the procedures prescribed by Rule 120a.

5* Temporary Sealing order. A temporary sealing order may
issue upon motion and notice to any parties who have answered in
the case pursuant to Rules 21 and 2la, upon a showing of compelling
need from specific facta shown by affidavit or by verified petition
that immediate and 1irreparable injury will result to a specific
interest of the applicant before notice can be posted and a hearing
held as otherwise provided herein. A temporary sealing order shall
set the time for the hearing required by paragraph 4 and shall
direct that the movant immediately give the public notice required
by paragraph 3. The court may modify or withdraw any temporary
order wupon motion by any party or intervenor, notice to all
parties, and hearing conducted as soon as practicable. Issuance of

a temporary order shall not reduce in any way the burden of proof
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of a party requesting scaling at tha haaring required by paragraph
4 * »

t. ordar on Motion to Baal Court Raoorda. A motion ralating
to sealing or unsealing court records shall ba decided by written
order, open to tha public, which shall state: tha style and number

of the case; the specific reasons for finding and concluding
whether the showing required by paragraph 1 has been made; the
specific portions of court: records which are to be sealed; and the
time period for which the sealed portions of the court records are
to be sealed. The order shall not be included in any judgment or
other order but shall be a separate document in the case; however,
tha failure to comply with this requirement ahall not affect its
appealability.

7. Continuing Jurisdiction. Any person may intervene as a
matter of right at any time before or after judgment to seal or
unseal court records. A court that issues a sealing order retains
continuing jurisdiction to enforce, alter, or vacate that order.

An order sealing or unsealing court records shall not be

rec dered on motion of any party or intervenor, who had actual
notice of the hearing preceding issuance of the order, without
first showing changed circumstances materially affecting the order.
Such circumstances need not be related to the case 1in which tha
order was 1issued. However, the burden of making the showing
required by paragraph 1 shall always be on the party seeking to
seal records.

a. Appeal. Any order (or portion of an order or judgaent)
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relating to sealing or unsealing court records shall be deemed to
be severez froa the case and a final judgmentlwhich may be appealed
by any party or intervenor who participated in the hearing
preceding issuance of such order. The appellate court may abate the
appeal and order the trial court to direct that further public
notice be given, or to hold further hearings, or to make additional
findings.

9* Application. Access to documents 1in court Tfiles not
defined as court records by this rule romains governed by existing
law. This rule does not apply to any court records sealed in an
action in which a final judgment has been entered before 1its
effective date. This rule applies to cases already pending on its
effective date only with regard to:

(a) all court records filed or exchanged after the
effective date;
(b) any motion to alter or vacate an order restricting

access to court records, 1issued before the

effective date.

* k k kX

APPLICABLE PORTIONS OF RELATED RULES
Rule 166b "Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

S. Protective orders* On motion specifying the grounds and
made by any person against or from whom discovery is sought under
these rules, the court may make any order 1in the interest of
justice necessary toprotect the movant from wundue burden,
unnecessary expense, harassment or annoyance, or 1invasion of
personal, constitutional, or property rights. Motions or responses
made under this nils say have exhibits attached including
affidavits, discovery pleadings,or any other documents.

5
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Specifically, the court"s authority as to such orders extends to,
although it is not necessarily limited by, any of the following:

a. ordering that requested discovery not be sought in whole
or in part, or that the extent or subject matter of discovery be
limited, or that it not be undertaken at the time or place

specified.

b. ordering that the discovery be undertaken only by such
method or upon such terms and conditions or at the time and place

directed by the court.

c. ordering that for good cause shown results of discovery be
sealed or otherwise adequately protected, that its distribution be
limited, or that its disclosure be restricted. Any order under
this subparagraph 5(c) shall be made in accordance with the
provisions of Rule 76a with respect to all court records subject to

that rule.
Rule 120a. Special Appearance

3. The court shall determine the special appearance on the
basis of the pleadings, any stipulations made by and between the
parties, such affidavits and attachments as may be filed by the
parties, the results of discovery processes, and any oral
testimony. The affidavits, if any, shall be served at least seven
days before the hearing, shall be made on personal knowledge, shall
set forth specific facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify.

Should i1t appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by affidavit facts
essential to justify his opposition, the <court may order a
continuance to permit affidavits to be obtained or depositions to
be taken or discovery to be had or make such other order as 1is

just.

Should it appear to the satisfaction of the court at any time
that any of such affidavits ara presented in violation of Rule 13,
the court shall impose sanctions 1in accordance with that rule.

EE S

For further information contact: Justice Lloyd Doggett
supreme court of Texas

P. 0. SOX 1224S

Austin, TX 7*711
512/4*3-1344

Adm* Asstt Virginia smith



Summary of Developments on Seoreoy Issue

California: The Center for Public Interest Law, Sacramento,
and the California Trial Lawyers Association are sponsoring
legislation on secrecy in the current legislative session.
Additional sponsors include the Sierra Club, DES Action, Ralph
Nader, Motor Voters, the National Toxics Campaign, the Congress
of California Seniors, and the Michelle Snow Foundation. 8an
Diego County: By local rule, the San Diego County Superior Court
adopted a policy on confidentiality agreements and protective
orders, effective July 1, 1990. The rule states that such
practices are disfavored and should only be allowed when it is
shown that there is a recognized right to secrecy, that
disclosure would cause harm, and that secrecy 1is in the public
interest.

Florida: The Sunshine in Litigation Act, which took effect
on July 1, 1990, was the first state legislation which identified
a class of dangers to public health and safety and sought to

limit the extent to which they could be concealed. The law
forbids courts from entering orders which conceal a "public
hazard"™ or information about a public hazard. A public hazard

can be a "device, instrument, person, procedure, product, or a
condition of a device, instrument, person, procedure, or product,
that has caused and is likely to cause injury." The statute also
makes any agreement or contract to conceal a public hazard
unenforceable, and allows the public and the news media standing
to contest court orders or contracts which would conceal public
hazards. Courts are required to allow disclosure of information
that is sought to be concealed if the information might be useful
to members of the public to protect themselves from injury by a
public hazard.

Hawail: The Hawaii Academy of Plaintiffs®™ Attorneys has
introduced legislation in both houses in the current legislative
session. House Bill 2019, based on the Florida Sunshine 1in
Litigation Act, 1is pending a floor vote. Senate Bill 1838 is
similar to the Texas court rule amendments but goes well beyond
any existing rules or legislation in several areas. It includes
a finding on undesirable effects of secrecy. It presumes
openness to the public of all court documents, discovery and
settlement agreements, whether or not filed v/ith the court;
allows the news media to file standing requests to receive
notices of hearings on secrecy questions, and requires
maintenance of a public file of secrecy motions for the entire
state; and awards attorney fees to any person who substantially
prevails in opposing a motion to limit public access.

Illinois: The I1llinois Trial Lawyers Association plans to
sponsor a bill in the current legislative session, modeled on the
Florida statute. It also plans to request court rule amendments

similar to those adopted by the Texas Supreme Court.

OTHER STATES
SUMMARY OF SECRECY LEGISLATION



lowa: The lowa Trial Lawyers Association plans to sponsor
legislation based on the Texas court rule amendments.

Louisiana: The Louisiana Trial Lawyers Association will be
actively supporting a bill (called the Sunshine in the Courtroom
Bill) that would amend Article 1426 of the Louisiana Code of
Civil Procedure by incorporating the elements of the Florida
legislation.

Massachusetts: House Bill 3775, similar to the Florida
Sunshine in Litigation Act, has been filed by Rep. Salvatore
DiMasi, chair of the House Judiciary Committee. The bill 1is
broader than the Florida legislationin that it would apply to
any dispute that has matured to the extent that one potential
plaintiff and one potential defendant have notice of the
possibility of litigation. It would establish a presumption 1in
favor of disclosure of information regarding a public hazard, and
require any party opposed to disclosure to prove beyond a
reasonable doubt that the information would not help the public
to protect itself from the hazard.

Michigan: The Michigan Trial Lawyers Association has
proposed amendments to the Michigan Court Rules which utilize the
"public hazard" concept of the Florida Sunshine in Litigation Act
but employ it in the court rule context. Amendments to Rules
2.302(c), 2.310(b) and 2.310(C) would add provisions prohibiting
the entry of discovery orders that would conceal public hazards.
Those rules govern protective orders 1in general and requests for
production of documents, directed to both parties and non-
parties.

Nevada: The Nevada Trial Lawyers Association is actively
sponsoring a bill similar to the Florida legislation. It will be
sponsored by the Senate Judiciary Committee as a whole in the
legislative session which started on January 21. Public hearings

are expected to be held in Las Vegas.

New Hampshire: The New Hampshire Trial Lawyers Association
is actively supporting Senate Bill 91, which is nearly identical
to Rhode Island®"s 1990 bill. Hearings were held in February.

New Jersey: in last year"s session, Assembly Bill 4110 was
introduced on October 29, 1990. It is essentially identical to
the Florida legislation. Assembly Resolution No. 136, introduced

May 24, 1990, urges New Jersey attorneys and judges not to enter
into or approve secrecy agreements or orders in civil cases
involving toy-related injury and death. Assembly Resolution No.
136 also urges the New Jersey Supreme Court to adopt rules to
implement the resolution. Both measures are pending.



New York: On February 4, New York State®s Administrative
Board of the Courts adopted a new rule on sealing of court
records in civil actions in the trial courts. The rule takes
effect on March 1. The rule prohibits sealing of records without
a specific finding of good cause. The rule directs the court to
consider the interests of the public as well as the interests of
the parties in determining whether good cause has been shown.
"Court records™ are defined as all documents and records of any

kind that are filed with the clerk. Discovery material that is
not filed with the clerk unaffected.
North Carolina: Legislation on confidential settlements of

suits against the state government took effect on July 1, 1989.
The statute prohibits government agencies, officials, or
employees from entering into confidential settlements to resolve
suits in connection with their official duties or
responsibilities.

Oregon: The Oregon Trial Lawyers Association is supporting
two bills in the current legislative session. Senate Bill 579 is
similar to the Virginia legislation. It would amend the Oregon
Rules of Civil Procedure to provide that protective orders 1in any
civil litigation will not prevent an attorney from sharing
information and materials covered by the protective order with an
attorney handling a similar or related case. Disclosure may be
made only by court order, and only to attorneys who agree to be
bound by the protective order, but the court would be required to
allow disclosure unless good cause is shown by the protective
order®s beneficiary. Senate Bill 580 would provide that
confidential settlement agreements are not binding unless a court
orders that they are, after findings that confidentiality is
necessary to protect a party and that it will not harm the public
interest. The bill would also provide that a confidential
settlement order does not bar sharing of information between
attorneys so long as the terms of the settlement are not
disclosed.

Rhode Island: House bill 90-H-8522 was introduced in 1990.
The bill would have prohibited courts from entering orders
against disseminating product liability litigation documen
information about product safety and design matters) to
regulators or other attorneys. It would also have prohibited
discovery or settlement agreements which would require return or
destruction of documents as well as agreements not to represent
other victims of similar product defects in the future. The bill
would have prohibited the sale for profit, directly or
indirectly, of documents or information provided pursuant to the
bill. The bill passed the Senate 41-0 on June 28, 1990 and the

House by a vote of 69-3 on July 5. It was vetoed by then
Governor DiPrete on July 11 after the legislative sessions had
ended. Mr. DiPrete was defeated in the November election. A new

bill has been introduced in the session that convened 1in January.



Texas: In 1990, Texas became the first state to address
secrecy concerns through court rules which took effect on
September 1, 1990,. The Texas Supreme Court chose to focus on
the issue of sealed court records, and adopted amendments to the
Texas Rules of Civil Procedure to establish standards and
procedures for sealing. The court recognized a "presumption of
openness”™ of all court records, which could be overcome only
after a showing that a specific, Berious and substantial interest
in sealing records outweighs any adverse effect on public health
and safety, and that no less restrictive means than sealing would
protect the interest. "Court records”™ 1includes all documents
filed in a civil action, as well as unfiled discovery material
and settlement agreements that are not filed but might have an
adverse effect on public health and safety. The court detailed
specific procedures (notice, public hearings, etc.) by which
records could be sealed under the new rules, and provided that
individuals and organizations not a party to the case could
participate in hearings.

Virginia: HB 1582, the first legislation of its kind, was
introduced in 1989 by ATLA Member Bernard Cohen, a member of the
General Assembly. It passed and was signed by the Governor, and
took effect on July 1, 1989. It allows attorneys to share

information produced in discovery if they have permission of the
court (given after a hearing), and if the attorneys who would
receive the information agree to be bound by the terms of any
protective order.

Washington: The Washington State Trial Lawyers Association
is sponsoring bills in both House and Senate during the current
legislative session. The bills, HB 1320 and S 5388, are very

similar to the Florida Sunshine in Litigation Act.

Wisconsin: The Wisconsin Academy of Trial Lawyers plans to
introduce a bill in the current legislative session. It is
expected to be similar in operation and effect to the Texas court
rule amendments.

March 1, 1991
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM October 11, 1990

SUBJECT: Bill restricting non-disclosure of discovery
(Work Order No. 7-0112)

TO: Representative Dave Donley

FROM: John B. Gaguine

Legislative Counsel

Enclosed is a bill that would prohibit courts from ordering
non-disclosure of information concerning, public hazards
(very broadly defined in the bill) and that would render
unenforceable private non-disclosure agreements executed to
settle civil litigation. I modeled the bill on the Florida
statute that Ginger sent me (and that she got from the trial
lawyers). In one way this bill is significantly broader
than even the broad Florida statute: | deleted the part of
the definition of "public hazard™ that an instrumentality
both have caused and be likely to cause injury, leaving only
the "have caused"™ part. It seemed to me that with the
"likely to cause"™ language a court might find that the
statute might not apply to products that had caused
significant injury in the past but that are no longer on the
market.

Note sections 2 and 3 of the bill, which state that the bill
changes the rules of civil procedure and hence must be
passed by a two-thirds majority in each house. It perhaps
could be argued that the bill deals with substantive law,
rather than procedure, and hence is not subject to Article
IV, Section 15 of the state constitution. However, the bill
does seem to require modifications in the three civil rule
sections cited, and the Alaska Supreme Court ™ decisions on
Article 1V, Section 15 give a very broad reading to the term

"procedure”. See, e.g. , State v. Williams, 681 P.2d 313
(Alaska 1984) TCriminal Rule *0, requiring trial in a

criminal case within 120 days of the commencement of pro—
ceedings, was constitutionally adopted by the supreme court
under Article 1V, Section 15) 1 State v. Smith, 593 P.2d 625
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(Alaska 1979) (appellate rule governing award of attorney"s
fees in judicial appeals of administrative agency decisions
was properly adopted under same section).

I think that the Florida approach of making all non—
disclosure agreements unenforceable 1s far preferable to a
statute that would simply prohibit attorneys from entering
into such agreements. As 1 indicated to Ginger, the latter
approach would in my opinion have raised significant sepa-
ration-of-powers problems. The Alaska Supreme Court has
indicated that regulation of attorneys is exclusively a ju—
dicial function under Article 1V, Section 1, and the legis—
lature may not legislate in the area. See, e.g., In re Park,
484 P.2d 690 (Alaska 1971) (court refused to recognize a
statute requiring applicants to practice law in Alaska to be
citizens). While the court might, as a matter of comity,
choose to follow a statute in this area, see Application of
Steelman, 448 P.2d 817, 819 (Alaska 1969), the Florida ap—
proach, by not framing the matter in terms of regulation of
attorneys, seems to me to avoid the problem altogether.

ITf | may be of further assistance, please advise.

JBG:gcC
G15/022

Enclosure



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

MEMORANDUM February 4, 1991

SUBJECT: Court secrecy bill (W.O. 7LS0112)

T0: Representative Dave Donley

Attn: H. Kaden

FROM: John B. Gaguine
Legislative Counsel

Enclosed is the new version of the court secrecy bill. It has the changes we discussed,
plus one more. I amended the definition of "interested person™ (AS 09.25.250(1)) to
exclude parties to litigation. | don’t see why such parties should ever need to file,
since they will already have the material in their files; it seems to me that the only
people who would ever file would be non-parties, such as other litigants, the press,
academic researchers, and government agencies. But without a change to the
definition, parties could file, and that would effect a change to Civil Rule 60(b), which
limits the grounds for which parties can seek to vacate judgments and puts time limits
on parties to file tneir motions to vacate. Rather than bring in a reference to Rule
60(b) itseemed simplerjust to exclude parties from the "interested person” definition.

JBG:Imb
91-012.!mb

Enclosure



STATEMENT

Mary A. Nordale
Robertson, Monagle & Eastaugh
240 Main Street, Suite 800
Juneau, Alaska 99801

My name 1is Mary A. Nordale and | appear today in behalf
of the American Insurance Association 1in opposition to House Bill
171.

House Bill 171 seeks to change radically the course of
trials and trial preparation and would require judges to render
decisions on ultimate facts before the normal course of pretrial
discovery 1is completed, let alone the trial itself. By prohibiting
a judge from entering protective orders during the course of
pretrial discovery without first examining the evidence produced
and making the determination that there either 1is or 1is not
evidence of a hazard and that hazard is or is not a public hazard,
the probability of a fair trial is significantly diminished. In
fashioning orders throughout the pretrial order, the court could
not escape being influenced by h*s determination as to the
existence of a public hazard.

Discovery is the process by which opposing parties learn
the facts to be relied on for trial and the process is essential
under our system of civil justice. Impairing or impeding the free
flow of information will impair justice and the rights of
litigants.

The costs of litigation would be increased significantly
because the requirement of examination <can be invoked by an
"interested person.”™ The Alaska Supreme Court has construed terms
such as "interested person"™ very broadly so the expectation 1is that
almost any busybody can force parties to litigation and courts to
expend vast amounts of time and moneyin litigating, first ofall,
whether the "interested person™ 1is an "interested person”™ and then
whether or not evidence of a public hazard exists. The term
"public hazard"” 1is so broad that it could constitute anything,
tangible or intangible, that might cause injury.

In the last decade or so the Alaska Supreme Court and the
federal court system have sought to diminish the fiscal impact of
discovery, shifting more and more of the burden of determining the
probity and value of evidence to the parties. House Bill 171 would
reverse that trend, forcing the courts once again to Dbecome
involved 1in the discovery process, diverting the resources of the
courts from trials and other matters of 1importance to the people
seeking their aid. We could be forced into the situation of
several states of not being able to bring civil cases to trial
five to 10 years even though we would haveadded 5 to 10 judges to
handle the workload.

for



Becauae this type of Ilegislation is foremost on the
American Trial Lawyers Association®s agenda, several states have

had the opportunity to study the 1iIssues raised. Florida has
enacted such legislation and is now trying to cope with the burden
it has placed on the fiscal resources of that court system. Ida”

and Montana have rejected tie legislation because of cost.

Most of the iInformation sought to be disclosed through
legislation such as House Bill 171 1is available to the public.
There are data bases easily accessible through libraries, industry
publications, electronic d*ta bases, magazines and the like.
Research 1In such sources can "? time-consuming and attorneys do not
like to spend time for which chey are not paid. Generating clients
and target defendants becomes much easier if legislation such as
House Bill 171 is enacted.

Not only will the cost3 to the court system escalate and
the demand for additional judges giow, but the costs to everyone
will grow, through increased attorney fees, 1increased Iinsurance
premiums and, generally, the increased cost of doing business. All
of these costs are, in some way, passed on to the consumer. With
all of this increase iIn cost, no showing has been made that the
consumer will benefit.

My experience as a trial lawyer compels me to advise
clients that they may lose more than they gain if, as plaintiffs,
they litigate claims of less than $25,000 using attorneys. If you
look at the dockets of the courts, you will see that there are
hundreds of cases being pursued that involve claims of less than
$25,000, many through attorneys. Litigation simply 1isn"t cheap,
but sometimes It 1S necessary. Now, regardless of the subject
matter of the [litigation a stranger to the issues can inject
himself and raise the cost beyond what ordinary litigants can
afford. What a bill such as House Bill 171 will do is force people
with good causes of action and good defenses to sacrifice their
rights to seek resolution through the court system simply because
by litigating, they can become victims of intermeddlers and of
economic warfare.

There are other, TfTairer solutions, if a problem exists,
and 1 would urge this committee to seek iInformation as to what
perceived problems exist for which this legislation is proposed as
a solution and address those problems without closing the doors of
the courtrooms of Alaska to individual litigants.
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FISCALNOTE
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1992 LEGISLATIVE SESSION
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Alaska Court System
Fiscal Analysts of House Bill 171

Sue. 09.25.240(b) grants a broad right to any interested person to
bring an action for injunctive roliof against a party to a private
settlement or discovery agreement 1i1n cases Involving a public
hazard. Exercise of this right will Increase the workload of the
court system by generating new cases, in addition to the burden
that additional filings have on the clerk®s office, requests for
injunctive relief require in-court time far more frequently than do
other types of civil cases.

It has been strongly suggested that this legislation will also have
the effect of iIncreasing the number of cases that go to trial by
discouraging settlement. He cannot determine iIf this view is
..correct. Should this result, the court system will need to request
additional funding.

Fiscal Impact

Personal services

Salary Benefits Total
Pro Tem Superior Court Judge, PPT -
6 months, Anchorage (25% of
active judgo salary) $12,075 §9,837  §21,912
In-Court Clerk, PPT - 6 months, 12B 13,962 5,943 19,500
Estimated Total Cost* 841,412

Page 2 of 2



ANTI -SECRECY AGREEMENT ACTIVITY:

CALIFORNIA:

COLORADO:

FLORIDA:

HAWAII:

ILLINOIS:

NEVADA:

NEW HAMPSHIRE:

NEW JERSEY:

NEW YORK:

A National Perspective

By local rule, last July the San Diego County Superior Court adopted a policy
which states that secrecy practices arc disfavored and should only be allowed
when it is shown that there is arecognized right to secrecy, that disclosure would
cause harm, and that secrecy is in the public interest.

A bill based on the Florida statute was introduced in January, 1991.

The Florida Sunshine in Litigadon Act took effect on July 1,1990 and is the
model for many other states. The law forbids courts from entering orders which
conceal a"public hazard" or information about a public hazard. It also makes
any agreement to conceal a public hazard unenforceable, and allows the public
and news media to contest orders or contracts which would conceal public
hazards.

In 1990 the House passed a bill applying only to health and safety information
produced in discovery in wrongful death actions. There are plans to introduce
new, broader secrecy legislation in 1991 which would provide for public access
to such information.

A bill modeled after the Florida statute is being introduced in April 1991. There
arc plans to request court rule amendments similar to those adopted by the Texas
Supreme Couirt.

The Senate Judiciary Committee, as awhole, is sponsoring anti-secrecy legisla-
tion. The local Society of Professional Journalists plans to testify in favor of the
bill.

A measure modeled after Rhode Island’s 1990 bill is expected to be introduced
this session.

Assembly Bill 4110, essentially identical to the Florida statute, was introduced
last October. Assembly Resolution 136, pending action, urges New Jersey attor-
neys and judges not to enter into or approve secrecy agreements or orders in civil
cases involving toy-related injury and death, and urges the New Jersey Supreme
Court to adopt rules to implement the resolution.

New York State’s Administrative Board of the Courts circulated a proposed
court rule on secrecy for comments by the bench and bar. In February, the
Board considered the comments and implemented the rule, which prohibits
sealing of court records without a finding of good cause.



NO. CAROLINA:

RHODE ISLAND:

TEXAS:

VIRGINIA:

WASHINGTON:

WISCONSIN:

nmw 9P 9iii[i~w in*.p 1

Legislation took effect on July 1,1989 prohibiting government agencies, offi-
cials, or employees from entering into confidential settlements to resolve suits in

connection with official duties or responsibilities.

Legislation that would prohibit courts from entering orders against disseminating
product liability litigation documents, and prohibit agreements which involve
non-return or destruction of documents was vetoed by the Governor last year.
Legislation is expected to be reintroduced this year.

The Texas Rules of Civil Procedure were amended in 1990 to establish standards
for sealing court records. The Texas Supreme Court adopted the approach of
establishing a “presumption of openness” in all court records and detailed the
procedures under which records could be sealed.

Legislation signed by the Governor in July 1989 allows attorneys to share infor-
mation produced in discovery if they have permission of the court, and if the
attorneys who would receive the information agree to be bound by the terms of
any protective order.

This session, a bill is being introduced which is expected to utilize a “public
hazard” concept similar to the Florida Sunshine in Litigation Act.

A secrecy bill has been introduced this session which is similar to the Florida
statute, but will provide procedures similar to those utilized in Texas” amended

court rules.



SECRECY HURTS
CONSUMERS

Countless injuries and deaths could have been prevented if safety test records and documents, as well as
records of settlements and judgments, had been made public and were accessible. There is no justifica-
tion for allowing marketing considerations to outweigh public safety.

Hundreds of people have been badly burned, and some even killed, when their Bic
lighters either failed to extinguish properly or exploded Bic has denied responsibility
but has refused to hand over design information, safety-test result*, and records of com-
plaints and accidents, unless access was limited to the current parties in a lawsuit. In
many cases, Bic made secrecy a condition of settling lawsuits.

"Arerica’s courts are public, notprivete, institutions. Secrecy agyee-
ents uncermire ﬁepﬁoljij::'s ngttokon: Adaitical infamation
hiccenfromte public can lead to hunan cesLalties.

- RphNackr

Over the last five years, scores of victims of fiery car crashes have filed lawsuits against
General Motors, alleging the auto manufactuierknew GM gas tanks were vulnerable to
puncture during high-speed crashes. The victims say these fuel leaks were well-docu-
mented by the company, which estimated the cost of fixing the tanks - from S8.59 to
S11.59 a car, by its own estimates - was too high. GM has consistently used secrecy
agreement procedures to keep closely held and controversial documents out of the public

eye.

""Trere is nojustificationfor auto marufadurers witholding sefety.
infometionfromthepublic. This legisiation could result insaving lives
andpreventing injury - a corsickration thet should beforennost innarnLr
facturers’ design and narketing strateges. ™

o JmMiler

Mdins Grayp Qoposadto
Unsafe Restraints
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SECRECY HURTS
PATIENTS

Patients rely on prescription drugs for their recovery; sometimes, the drugs are instead their death
sentence. Too often, pharmaceutical manufacturers knowingly continue to market dangerous products
because the business cost of a recall or warning would be so great. They settle the vocal cases only if
the plaintiff agrees to seal the file - and with it, all records of the drug’s dangerous legacy.

In 1985, McNeil Pharmaceutical recalled its painkiller Zomax from the market. Accord-
ing to an FDA study in die same year, Zomax was already a factor in 14 deaths and 403
life-threatening allergic reactions. Yet, McNeil chose to quietly settle lawsuits out of
court to prevent the disclosure of information collected over the course of the lawsuits.
As patients were suffering and successfully challenging McNeil in court, the company

stepped up its marketing program.

"Inorder toseal cases, courts repeatedly sealed edical andsaierntific
records, effectively Sutting offaccess to vital tedmical infomationand
preventing soentistsfrominTtiating ressarchprojects andpublishing
- Dr. DevraDauis, Taxioologist
Netiorel Aceckrry of Sciences
Zonexalergic reedtionvidim



SECRECY HURTS
WORKERS

Knowingly exposing workers to unsafe working conditions is a criminal act, but settling with some
employees in secret to avoid mass litigation is unconscionable. Secrecy agreements affecting the
workplace can keep significant findings of health and safety hazards flill of the public domain.



SECRECY HURTS
SENIOR CITIZENS

Vulnerable seniors are often dependent on their doctors’ medical advice and on the drugs that are pre-
scribed. Some companies have chosen to exploit this emotional and financial vulnerability through
secret settlement cases in order to discourage additional justifiable lawsuits. This type of secrecy is
perhaps one of the most appalling abuses of the civil justice system.



SECRECY HURTS
THE ENVIRONMENT

Secrecy orders can block attempts by scientists and health officials to monitor hazardous chemicals.
Worse, information is grudgingly released only to plaintiffs in a lawsuit, and then scaled - continuing

the exposure of the public to environmental hazards.

In a confidential settlement, the Xerox Corporation paid two families in New York
nearly $5 million in a case alleging that chemical leaks from a Xerox plant caused neuro-

logical damage to seven family members. Neighbors still living on the same street
cannot obtain information about the hazards they still face - even the family whose 12-

year-old child just developed a rare form of cancer.

"Trepolicy interests of thepublicand e enviroment must alvneys ke
consicered before trefinancial interests of aprivete copeary. VW have
toknownrore aoout thesepradlens inarcer tostap thenfrom hgeening

Zpn”

- Mdhedl Pider, Director
Netiondl Tadcs Ganpaign

In California, following an accident at Fiberite’s Orange County plant, over 20 people
developed serious complications including rcpiratory problems, liver disease and birth
defects in newborns. Despite the potential gravity of the situation - it happened next to a
child care center - Fiberite refused to settle the case unless all die information regarding

the toxic incident was scaled in the process.

"Locking anay vital hedlth adenviromental datasenves roare. ad

throns yp roedblocks to legitinrete saertific ingury into derical and
other types of contamiretion: Tre Serra dubstrongly edorses B 711"
*Mdned Paoarian Director

SearadubofClifomia



DIVISION OF LEGAL SERVICES

LEGISLATIVE AEFAIRS AGENCY
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plata, Room 500
FAX (907) 465-2029 Vel Stop 3101

MEMORANDUM May 1, 1991

SUBJECT: Department of Law’s comments on HB 171

TO: Representative Dave Donley

Attn: H. Kaden

FROM: John B. Gaguine
Legislative Counsel

Enclosed isa draft CSHB 171 ( ) that partially addresses the concerns raised by the
Department of Law in its April 25 letter to Rep. Kubina. The draft adds a new
subsection (b) to proposed AS 09.25.230 exempting from disclosure 1) information
that only indirectly concerns a public hazard and that would violate an individual’s
privacy if released, and 2) information that is confidential by state or federal law.
This change addresses the concerns of the Department of Law expressed in the last
paragraph of page one and in the second full paragraph on page two.

The draft blank CS also reworks proposed AS 09.25.230(a) to make clear that the
subsection only concerns materials filed with the court or produced during discovery,
and not privileged materials, such as attorney work-product. This is to address Law’s
concerns expressed in the first full paragraph on page two of the letter. That
paragraph notes that proposed AS 09.25.230(a) could be misconstrued to require a
courtto order the disclosure of certain attorney work-product, such as expert reports.
In my opinion, such a misconstruction would be unlikely. But the reworking of the
subsection better reflects what | believe to be the subsection’s intent.

The final concern that Law raised | did not feci could be addressed without "gutting"
the bill. The letter suggests, in the paragraph spanning pages two and three, that a
court be given the discretion to balance the pros and cons of disclosure. However,
| believe that the point of this bill is to make the right of public access absolute, and
not allow a court the discretion to balance.

If I may be of further assistance, please advise.
JBG:Imb

91-155.1mb
Enclosure
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CS FOR HOUSE BILL NO. 171 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors):  HOUSE JUDICIARY COMMITTEE
A BILL
FOR AN ACT ENTITLED
1 "An Act restricting court orders and certain private agreements relating to the concealment
2 of public hazards and information on public hazards; and amending Alaska Rules of Civil

3 Procedure 24, 26(c), 26(0, 29, 30(d), and 37(a)(2)."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5  * Section 1. AS 09.25 is amended by adding new sections to read:

6 Sec. 09.25.230. COURT ORDERS ON MATERIALS CONCERNING PUBLIC
7 HAZARDS, (a) A court may not enter an order or judgment that has the effect of withholding
8 from public disclosure information that has been filed with the court or produced in response to
9 a civil discovery request, and that concerns a public hazard. If an order or judgment that violates
10 this subsection contains provisions that do not violate this subsection, those provisions are valid.
1 (b) The provisions of (a) of this section do not apply to information that only indirectly
12 concerns a public hazard and that would violate an individual’s privacy if released, or to
13 information that is confidential by state or federal law.
14 (c) Upon the motion by a party to litigation for an order prohibiting the disclosure of

1 CSHB 171( )

New Text Underlined (DELETED TEXT BUCKETED)
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1 materials produced or to be produced in discovery, the court shall examine the materials in
2 camera. The court shall deny the motion if it finds that the materials have previously been
3 disclosed to the public in this or another jurisdiction or that the materials concern a public hazard
4 and are not exempt from disclosure under (b) of this section. If the court finds that only a
5 portion of the materials have been previously disclosed or concern a public hazard, the court may
6 enter an order prohibiting disclosure of the portion that has not been previously disclosed and
7 docs not concern a public hazard.
8 (d) An interested person alleging that a judgment or order entered by a court violates (a)
9 or (c) of this section may contest the order by filing a motion to vacate the judgment or order
10 at any time with the court that entered the motion. An interested person alleging that a requested
11 judgment or order would, if entered, violate (a) or (c) of this section may contest the request by
12 filing an opposition with the court where the request is pending.
13 Sec. 09.25.240. PRIVATE AGREEMENTS ON MATERIALS CONCERNING PUBLIC
14 HAZARDS, (a) That part of an agreement or contract executed in order to settle civil litigation
15 or in connection with discovery in civil litigation that has the purpose or effect of concealing a
16 public hazard or information concerning a public hazard, except for information described in
17 AS 09.25.230(b), is void and may not be enforced.
18 (b) An interested person who believes that an agreement or contract that violates (a) of
19 this section is being enforced may bring an action for injunctive relief against a party to the
20 agreement or contract
21 Sec. 09.25.250. DEFINITIONS FOR AS 09.25.230 - 09.25.250. In AS 09.25.230 -
22 09.25.250,
23 (1) "interested person” shall be construed as that term is used in AS 44.62.300,
24 but does not include a party to the litigation in which the contested judgment or order was
25 entered or in relation to which the contested agreement or contract was executed,;
26 (2) "public hazard" means an instrumentality that has caused injury to a person
27 or property, and includes a device, instrument, person, procedure, or product, and a condition of
28 a device, instrument, person, procedure, or product.

29 * Sec. 2. The provisions of sec. 1 of this Act have the effect of changing Alaska Rules of Civil
30 Procedure 24, 26(c), 26(0, 29, 30(d), and 37(a)(2) by limiting the discretion of the court in entering

31 protective orders regarding discovery in civil litigation, by limiting the discretion of the parties to civil

CSHB 171( ) g
New Text Underlined (DELETED TEXT BRACKETED\
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litigation to enter into agreements regarding discovery procedures, and by granting automatic limited
intcrvenor status to certain persons challenging certain court orders or motions in civil cases.
» Sec. 3. AS 09.25.230(d) and 09.25.240, added by sec. 1 of this Act, are applicable only to orders

or judgments entered by a court, or agreements or contracts entered into by parties to civil litigation, on

or after the effective date of this Acl
* Sec. 4. This Act takes effect only if sec. 2 of this Act receives the two-thirds majority vote of each

house required by an. 1V, sec. 15, Constitution of the State of Alaska.

3% CSHB 171( )
New Text Underlined IDELETED TEXT BRACKETED1



MEMO

TO: HOUSE STATE AFFAIRS COMMITTEE
CHAIRMAN - GENE KUBINA

FROM: KATHRYN KOLKHORST
RUDDY, BRADLEY & KOLKHORST
Member, Defense Bar
Representing - Lawyers For Civil Justice
Motor Vehicle Manufacturers Assn.

DATE: April 2, 1991

RE: OPPOSITION TO HOUSE BILL 171

1. This bill would interfere with the state court systenm
and tie the hands of the judges. This bill would interfere with
the existing state judicial process and end the discretion of the
courts as to whether or not and to what extent to issue protective
orders on any Jlitigation before thenm. Matters of discovery and
the approval of settlement agreements2 are matters which should be
left to the court which 1is familiar with the individual case and
not dictated in a blanket manner by the legislature.

Furthermore, this bill purports to change no fewer than
six of the existing Alaska Rules of Civil Procedure.

Discovery 1is a pretrial process that requires parties to
litigation to exchange information to help prepare for trial.

Highly confidential information and documents - ‘including trade
secrets - are often exchanged, 1including information that may not
be admissible at trial. At the request of one, or often both, of

the parties, court may issue protective orders ensuring the
confidentiality of this information by prohibiting its disclosure
outside of the litigation.

2 Settlement agreements are contracts between private parties
often also approved by the court settling legal disputes outside

of the trial process. These agreements often contain provisions
which require that the parties not reveal the terms, conditions or
amounts of the settlements. Often an agreement requiring

confidentiality provides strong incentives for defendants to settle
cases on terms favorable to the claimants.

3 Alaska Rules of Civil Procedure 24, 26(c), 26(f), 29, 30(d)
and 37(a)(2) .



legislation is to allow plaintiff"s lawyers to share or sell
information gained from reading court files of other litigation,
perpetuating the litigation explosion and generating additional

contingency fees. When members of the plaintiff®s bar package and
sell information obtained from one lawsuit for wuse in another
lawsuit, "copycat" lawsuits and other spurious lawsuits are

generated, producing contingency fees for the plaintiff"s bar but
no public benefit.

In summary, protective orders and the confidentiality
they ensure are a crucial device 1in our Jlitigation system. The
rules governing discovery and settlement operate as a system of
checks and balances designed to =ensure that both parties in
litigation are treated fairly. Because the Rules of Civil
Procedure give parties access to the opponent"s most sensitive and
confidential information, courts must have the authority to balance
this intrusion with a guarantee of confidentiality. This
legislation would interfere with that balance.



Lawyeks for Civil Justice

1335 NInotMnth Strati, N.W. «Bull* 470
WejhinRlon, D.C. 20036 * (202) 429-0043

"A Coalition of Defense Trial Lawyers Promoting
Excellence and Fairness in the Civil Justice System”

Created by dofenae trial lawyers, Lawyers for Civil Justice
is a national coalition, which promotos excellence, fairness and
improvements within the civil fJustice system. It supports activ—
ities at both the state and national levels-designed to achievo
the following reforms whioh will rostoro balance to tho civil
justice system: creating uniform standards of liability based
upon Tfault; limiting noneconomic damage awards; controlling
punitive damage awards; and orediting collateral source benefits
to avoid double recovery. 4

Lawyers for Civil Justice plays a unique* role in the tort
reform movement by coalesoing the resources the defense trial
lawyers with the support of the business community. With members
throughout the United States, Lawyers for Civil Justice is sup—
ported and sponsored by four national defense trial lawyer asso—
ciations and works olosoly with over 60 stateldefense trial
lawyer organizations. The four national associations are: the
Defense Research Institute, the International Association of
Defense Counsel, and the Association of Defense Trial Attorneys.
Since tho defense trial lawyers of these associations are direct—
ly involved in the defense of clients in the courtroom, they
provide the eolid bases from whioh to mount an attack on abuses

of the civil justice system.

Lawyers for Civil Juotico offers a counterbalance to an
organized plaintiff®s bar on the civil justice reform issue. It
provides a sharp contrast to some existing legal organizations
that rigidly seek to preserve thft. etntun quo - a position which
has become increasingly unpopular with consumers and providers of

products and services

Lawyers for Civil Justice provides defense trial lawyers
with a united voice to educate the public on the need for civil
justice reform. By assuring its membors tha opportunity to
participate fully in hearings, forums and other public policy
debates, Lawyers for Civil Justice has become part of a working
network of other organizations and corporations promoting common
civil jJustice reforms.

Contact: Barry Bauman Lawyers for Civil JUstlca
Executive Director 1225 Nineteenth Street, N.W
(202) 419-0045 Suite 470

Washington, DC 20036
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Lawyers for Civil Justloo la a national coalition of defonse
trial lawyer organizations and corporations whioh seeks to restore
and maintain balance in tho civil juatioo system for the benefit of
the public.

Tho purpose of LCJ is to accomplish civil justice reform
through

coalitions among dofonoe trial lawyer associations and
corporate interosto;

participation in tho legislative process iIn a way that
persuasively presents tho defense perspective; and

anticipating, tracking and addressing proposals which
affect the civil justice system.
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Willlan T. Birmingham
(ADTA)
Jennings. strouoo 6 salmon

Ono Ronaiooanoa Square

2 North Central - suits 1600
Phoonix, AZ 85004-2393
PHONE! 602) 262-5871

PAX: §6023 253-3255

Alfred Cortona.
Kirkland ft Bills
655 15th St. NW
Suite 1200
Washington, D.C. 20005
PHONE: (202) 879-5170
FAX: (202) 879-5200

Jr.

Robert Federoah (FICC)
Federman. Gridlev, et.al
2029 Century Park Bast
suite 3110
Los Angeles, CA 90067
PHONE: (310) 552-9181
FAX:* (310) 552-3121 ee=
Henry Hentemann  (IADCjr
Meyers, Hentemann, Schneider
qu Superior Building

st Floor
815 Superior Avenue N.E.
Cleveland, OH 44114
PHONE: §216; 241-3435
FAX: 216) 241-6568

Douglas Houser (FICC)
Bullivant, Houser, et al
1211 S.W. 5th Avenue
Suite 1200

Portland, OR 97204
PHONE: (503) 228-6351
FAX: (503) 295-0915
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-Exxon "Company,

Richard L. Manutta

Ford Motor company

300 Parklane Tavern West
Dearborn, MX 48126
PHONEJ (313) 322-3580
FAXI (313) 390-6690

Paul S. Miller

Pfizer, |Inc.

V.P. General Counsel
235 E. 42nd Street
New York, NY 10017
PHONEI (212) 573-3637
FAX: (212) 573-1445

Robert Monnin  (DRI)
Thompson. Hina, Flory

1100 Natl. City Bank DIdg.
Cleveland, OH 44114
PHONE: (216) 566-5607

FAX: (216) 566-5583

William Moss (DRI)
Crenshaw, Dupree & Milam
1500 Broadway - 3rd FI.
Lubbock, TX 7y40i

PHONE: (806) 762-5281
FAX: (806) 762-3510

Rene J».%Mouledoux
USA

800 Bell AVO. - #1885

m. 0". Eox 2180

**

OliSflf 1IAIO0 803 SH3AM1

Houston, Texas 77252-2180

PHONE: 713) 656-5187

FAX: 713) 656-9177
713) 656-4994

Edvard W. Mullins, Jr.

(1ADC)

Nelson, Mullins

P.0O. Box 11070

Columbia, S.C. 29211

PHONE: (803) 799-2000

FAX: (803) 256-7500

dsnotou corporate Board
Homber
Ex Officio Member
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D. Dudley Oldham (FICC)
Fu[bright & Jaworski
1301 MoKinnay - 44th FI.
Houston, Tx 77010-3029
PHONE: (713) 651-5151
PAX: (713) 651-5246

Stephen J. Paris

Morrison, Mahonoy & Mi5 ler
250 summer St.

Boston, MA 02210

PHONE : (617) 439-7500
FAX: (617) 439-7590

H. Franklin Parritt, JT.
(ADTA)
Marks,
Gibbs
1200 Gulf Drive
Jacksonville, FL 33207
PHONE! (904) 398-0900
FAX: (904) 399-8440

Gray, Conroy, A

James Perry

State Farm Mutual Automobile

Insurance Company

one state Farm Plaza *C

Bloomington, IL 61701

PHONE: (309) 766-3512

FAX: (309) 766-1637
766-4909

Thomas Quinn

AT&T

Legal Department - RM B2194

131 Morristown Road

BaBking Ridge, NJ 07920

PHONE: (90S) 204-8505

FAX: (903) 204-8565

* Alan Reidel
Sr. Vice President,
cooper Industries
P.0. Box 4446
Houston TX 77210
PHONE: (713) 739-5400
FAX: (713) 739-5555
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** Jamas C. Rinaman, Jr.
LCJ Board Chairman

Marks, Gray, Conroy & Gibbs
1200 Gulf Life Dr.
Suite SO00

Jacksonville, PL 33207-9010
PHONE: (904) 398-0900
FAX: (904) 399-8440
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Thomas Soheuerman
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220-12B-02

3M center

St. Paul, MN 55144
PHONE : (612) 733-1250

FAX: (612) 736-9469
David F. Snively
Monsanto Company

800 N. Lindbergh Blvd.
St.. Louis;. MO 63167
PHONE: (314) 694-2021
FAX: e (314) 694-2594

Riohard Stairunatz
Allen-Bradley Company
Legal Department

1201 8. Second St.
Milwaukee, MX 53204
PHONE: (414) 382-2134
FAX: (414) 382-3900

Earl Tippet (ADTA)
HInshav 6 Culbertson
222 N. LaSalle St.
Suite 300

Chicago, IL 60601-1081
PHONE  (312) 704-30PO
FAX: (312) 704-3001

Ilarie van Luling

Aetna Life 6 casualty
Head of Consumer Issues
151 Farmington Avs.
Hartford, CT 06156
PHONE: (203) 273-5094
FAX: (203) 273-9806

eSamuel B- Mitt, 111

Womble, Carlyle, Sandridgc
- *«& Rice

Attorneys at Lav

P.0. Drawer 84
Winston-Salem, NC 27102
PHONE: (919) 721-3770
FAX: (919) 721-3660
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IMaska jstate

mMouse uf “"presentaltocs P. 0. Box v
House Judiciary Committee s el
Chairman Dave Donley (607 455 4050

(907)465-4712

SPONSOR STATEMENT - HB 171
SECRECY AGREEMENTS IN LAWSUITS

This bill would prohibit courts from ordering non-disclosure
of information concerning "public hazards"” and would render
unenforceable private non-disclosure agreements executed to
settle civil litigation.

"Public hazard" is very broadly defined to mean an
instrumentality that has caused injury to a person or
property, and includes a device, instrument, person,
procedure, or product, and a condition of a device,
instrument, person, procedure or product.

Product manufacturers in product liability suits, oil
companies in oil spill damage suits, and professionals such
as lawyers and doctors in malpractice suits, have usually
insisted that court records and other information related to
litigation be kept secret as part of settlement agreements.

It is in the public's best interest that information about
such hazards which have caused widespread harm be available
to the people.
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) Dmate Referred: February 27, 1991 FURTHER REFERRALS: Judiciary
Date of Committee Action: -fjp j*i
The STATE AFFAIRS Committee considered: HB 171
HOUSE RILL NO. 171 PROHIBIT SEALING OF CERTAIN COURT RECORDS

"An Act restricting court orders and certain private agreements relating to the concealment of public hazards
and information on public hazards; and amending Alaska Rules of Civil Procedure 24, 26(c), 26(f), 29, 30(d),
and 37(a)(2)."

RECOMMENDATIONS: I 1die same tide
be replaced with I ]anew title

( J have attached amendments(s)

[ ]do pass

[ ] do not pass
[y] no recommendations
f ) individual recommendations

(v] additional referral to the T Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS: (DepliDne)
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Privecy, Secrecy,

and the Public Intarest

by Arthur R. Miller

The following article is derived from a statement of
Professor Miller to the Subcommittee on Courts ofthe
Senate Judiciary Committee, made on May 17, 1990.

The public’s right of access to information pro-
duced in litigation is a subject that raises a variety of
issues that are both significant and subtle. Some of
them 1 have studied and previously discussed at
length, including the proper functioning of the rules
of procedure that govern civil cases as they move
through the federal courts, the role of the courts in
today's society, and the tension between the right to
privacy and the public's right to know.

1served as the reporter to the Advisory Commiit-
tee on Civil Rules of the Judicial Conference of the
United Slates when the 1980 and 1983 amendments
were proposed and promulgated. Because of my
involvement in drafting these amendments, | can
say with some confidence that the amended rules,
and the remaining rules of civil procedure, arc the
product of considerable thought, analysis, and dis-
cussion at the highest levels of the legal profession.
They reflect what we judged to be an appropriate
balance between the often conflicting needs of all
those who arc involved in the litigation process as
well as the legal system as a whole.

I am somewhat disturbed, therefore, to discover

that the proponents of public access to court docu-
ments have started referring to protective orders,
authorized by Rule 26(c) of the Federal Rules of
Civil Procedure, by the rather pejorative misnomer
of "secrecy orders.” This nasty epithet implies that
they arc designed for some fundamentally evil pur-
pose. Further, it implies that those who request
protective orders and those who authorize them are
engaged in a conspiracy to bury truth. The illogical
conclusion of this line of thought is that those of us
involved in drafting the rules, and those in the judi-
ciary and the Congress who shepherded them
through to promulgation, have unleashed a proce-
dural device capable of subverting truth and justice.

In fact, the opposite is true. A legal system that
docs not recognize the right to keep private matters
private would be far more likely to lead to deleteri-
ous consequences—the evil of an Orwcllian society
where Big Brother knows all. See generally, Miller,
The Assault on Privacy (Ann Arbor 1971). Although
that might not be the result the proponents of public
access have in mind, unfettered authority to collect
and disseminate private information through the
judicial process can. without doubt, lead to that
crfd.

Recognition of a general right of public access to
civil litigation documents would be at odds with the
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eparties' rights to privacy. Litigants do not give up
their rights to privacy just because they have walked
through the courthouse door. Because of my belief
in the importance of the right to privacy in our com-
puterized world, I find it very difficult to accept anv
proposal that would clitnina'e individual considera-
tion of the privacy rights of litigants on a case-by-
case basis in favor of a presumption of public ac-
cess. As the District of Columbia Circuit noted in In
re Halkin, 598 F.2d 176,195 (D.C.Cir. 1979), "only in
the context of particular discovery material and a
particular trial setting can a court determine
whether the threat to substantial public interests is
sufficiently direct and certain."”

Our legal system recognizes a limited public right
of access to information used in the courts and
justice system. That right most clearly exists at com-
mon law and under the First Amendment in crimi-
nal cases. Nixon v. Warner Communications, Inc.,
435 U.S. 589, 597-99 (1978); Richmond Newspapers,
Inc. v. Virginia. 448 U.S. 555 (1980) (right to attend
criminal trial); Prcss-Enterjmse Co. v. Superior
Court, 464 U.S. 501 (1984) (right to attend voir dire
examination ofjurors in criminal trial); Press-Enter-
prise Co. v. Superior Court, 478 U.S. 1 (1986) (right
to attend preliminary hearings incriminal trial).

Nonetheless, the United States Supreme Court
never has recognized a First Amendment right of
access to information used in a civil trial, much less
a right of access to information that is merely pro-
duced in the course of discovery. Prior to Seattle
Times Co. v. Rhinehart, 467 U.S. 20 (1984), courts
were divided over whether non-litigants had First
Amendment rights in information produced in
litigation. Seattle Times. 467 U.S. at 25. n.6. Since
Seattle Times, a few lower federal courts and some
state courts appear to have misunderstood the Su-
preme Court's application of a First Amendment
analysis inSeaff/e Times as implicit recognition that
a request for access to information produced in
litigation implicates the requestor’s First Amend-
ment rights. Sec e.g., Palmer v. Liggett Group, Inc.,
No. 83-2445-MA (D.Mass. 1988) (order to modify
protective order); Graham v. Wyeth Laboratories.
118 F.R.D. 511 (D.Kan. 1988) (order to modify pro-
tective orders).

According to the Supreme Court, the right of
access exists to allow the public to monitor the
functioning of our judicial system: access promotes
participation in governmental processes and helps
protect constitutional guarantees. Nixon v. Wanter
Communications, 435 U.S. at 598.

It does not follow, however, that this limited right
extends to private information about the private
individuals or organizations involved in civil litiga-
tion. Often information produced in discovery con-
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sists only of hits and pieces of Information. It is
difficult to imagine how this fragmented intrusion
into the private affairs of private parties promotes
any societal interest; or how it could result in any
balanced or lair presentation of the disputed facts.
Yet, that is precisely what the proponents ol public
access claim. They assert that because of some pos-
sible public interest in information produced in the
course of litigation, there should be a presumptive
right of access to that information, whether or not
the information is used at trial, (sec In re CHS. Inc.,
838 F.2d 958, 959 (2d Cir. 1987)), or merely pro-
duced in pretrial discovery, and regardless of
whether the information is shown to be truthful.
Very often, information produced in discovery will
tell only one side of the story, raising obvious oppor-
tunities for injustice. In light of Seattle Times, the
position the proponents of public access take clearly
is not supported by the law.

Notwithstanding the settled nature of the law on
this issue, the proponents of public access strenu-
ously argue that the public must have access to
information produced by private parties at a mini-
mum when that information affects public health
and safety. Although this position initially seems to
have merit, it fails to come to grips with the critical
question; "Who decides that information produced
in litigation affects public health and safely?"

Under current law, the presiding judge decides
what information is relevant at trial and pretrial and
whether any information generated in the process
should be protected from public disclosure by a
protective order. Before a protective order will is-
sue. the party seeking the order must show "good
cause,” and also must make specific allegations of
the harm that will occur if the protective order does
not issue. See Wright & Miller, Federal Practice &
Procedure, §2025. Sec, e.g., General Dynamics Coqrr.
v. Self Manufacturing Co., 481 F.2d 1204, 1212 (8th
Cir. 1973); Kamp Implement Co. v. J.I. Case Co., 630
F.Supp. 218 (D.Mont. 1986); United States v. Inter-
national Business Machines Corp., 67 F.R.D. 40, 46
(S.D.N.Y. 1975).

Courts have developed considerable experience
in balancing the needs of the adverse parties in the
protection or disclosure of information. Further,
federal judges are the only impartial participants in
litigation, and they arc in the best position to deter-
mine whether any information pertaining to public
health and safety is being improperly withheld from
the public under cover of a protective order. When
that is shown, the judge can modify the protective
order to take action to disclose the information to
the appropriate government agency. Appellate re-
view also generally isavailable to ensure the efficacy
of the process.



Additional support for allowing the judge to de-
termine whether information produced in a lawsuit
raises issues of public health and safely that warrant
public disclosure lies in the rules of evidence. If a
court concludes that information concerning public
health or safety is relevant to the issues in a lawsuit
and the information is reliable, the court will admit
it as evidence at trial. Hvidencc admitted at trial
generally isavailable to the public through the tradi-
tional common law right ofaccess to the courtroom.
If the judge finds the information inadmissible at
trial, it is because the court deems the information
irrelevant or unitriable. If the information has no
logical connection to a fact at issue, or if the infor-
mation is not trustworthy or credible, it is difficult
to understand how the public is served by public
disclosure.

In fact, public disclosure of un-
trustworthy safety or health infor-
mation could cause serious public
harm. Under existing law, the trial
court has the discretion to weigh
all of these issues and act in the
public’s best interest. In the end,
only the trial court is sufficiently
objective to decide what is and
what is not in the public interest.

Nonetheless, the proponents of
public access seem to be saying
that they should be the ones to
decide whether information
sought in litigation affects public
health and safety. This isan unten-
able position for several reasons.

First, neither allegations of
harm made in the pleadings of a
lawsuit, nor information produced in bits and
pieces in discovery, rises to the level of proof that
some injury actually occurred or is even likely to
occur. The Federal Rules of Civil Procedure provide
easy access to the judicial system because they only
require notice pleading. Discovery is designed only
to reveal information which may lead to discovery of
admissible evidence. See Conley v. Gibson, 355 U.S.
41, 46 n.6 (1957) (citing with approval Dioguardi v.
Duming, 139 F.2d 774 (2d Cir. 1944)). See also
Miller, "The Adversary System: Dinosaur or Phoe-
nix." 69 Minn.L.Rev. 1 8-9 (1984).

Thus it is virtually impossible to stop a lawsuit at
the courthouse door or during the pre-trial process,
regardless of the actual merits of the case. Once
inside the courthouse, motions to dismiss are not
difficult to survive. Rule 15 of the Federal Rules of
Civil Procedure sets forth liberal provisions for
amendment of pleadings, and motions to dismiss
under Rule 12(b)(6) for "failure to state a claim

Recognition
ofageneralright
ofpublic access
to civillitigation
documents would
be at odds with
theparties'rights
to privacy.
INEAYS [T

upon which relief can be granted" rarely arc suc-
cessful. "In appraising the sufficiency of the com-
plaint we follow, of course, ihc accepted rule that a
complaint should not be dismissed for failure to
stale aclaim unless itappears beyond doubt that the
plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.” Conley v.
Gibson, 355 U.S. at 45. See 5 Wright & Miller, Fed-
eral Practice and Procedure, §1357.

Consequently, although the allegations made ina
complaint may rise issues that appear to implicate
matters affecting the public health and safety, and
the bits and pieces of information produced in dis-
covery may appear to confirm that, the truth of the
allegations can be known only after they have been
tested through the full litigation process. Release of
information prior to trial is premature at best, and
destructive of a litigant's reputa-
tion and his business at worst.

Second, it is not altogether un-
heard of for individuals to file
completely unfounded lawsuits for
a variety of purposes. A suit could
be filed merely to compel the de-
fendant to produce information
that the plaintiff subsequently can
sell to other similarly situated
plaintiffs, for a percentage of the
damages awarded in subsequent
cases. If an individual determined
on using the courts in this fashion
is allowed to decide what and
when information produced in liti-
gation should be available to the
public, it is not difficult to sec that
these individuals invariably will
favor public disclosure. A presumption in favor of
disclosure allows these individuals to use the courts
solely as conduits for finding new clients and other
money-making enterprises—an outrageous abuse
of the system. The possibility of Rule 11sanctions is
inadequate once the damage has been done. | find it
difficult to understand why the plaintiffs’bar would
support this "presumption of access."” In reality it
means that the attorney who first uncovered the
"public" information would own it. That attorney
would become the gatekeeper, charging others for
access to it at monopoly prices and denying access
whenever it suited his personal predilections. |
hardly think that many members of the bar would
willingly support this considerable transfer of
power from the courts to individual attorneys.

Third. | must return to an issue that has troubled
me for many years—the great deference our legal
system gives journalists, and perhaps now the advo-
cates of public access, to decide what isin the public
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interest. See Miller, The Assault on Privacy, supra, at
196; Miller, "Press versus Privacy,” 16 Gonzaga
L.Rev. 843, 848-50 (1981). I do not quarrel with an
expansive reading of the First Amendment or judi-
cial decisions that allow publication of material of
public significance despite the fact that it will em-
barrass those to whom the information pertains.
Neither the First Amendment, nor these decisions,
however, legitimate demands to publish any private
information, no matter how sensitive, how per-
sonal, how ruinous, or how irrelevant to daily events
it maybe.

The position of the proponents of public access
seems to be that only they, and not our nation’s
judges, arc capable of protecting the public from the
harms perpetrated on the public by secretive courts
and defendants. These proponents apparently think
that only they are capable of meeting the everpre-
sent enemy and that they must
continuously sally forth to slav the
enemy. This strikes me as a dis-
torted and egocentric view of the

Courts have

F.2d 176,195 (D.C.Cir. 1979).

The centerpiece of contemporary federal civil liti-
gation is discovery. Indeed, one of the crowning
achievements of the Federal Rules of Civil Proce-
dure is the discovery regime, which seeks to provide
the litigants with equal access to all relevant data in
the hope of achieving the efficient resolution of
cases on their merits rather than through artifice
and surprise. The rules, in effect, have taken the
position that it isjustifiable to intrude on the private
affairs of parties and non-parties through discovery
inorder to permit full preparation for trial.

But that docs not make discovery a public proc-
ess. Indeed, history and practice is to the contrary. It
is a private process, with only occasional interven-
tion by the court, and itis intended solely to assist in
the process of dispute resolution. Parties are en-
couraged to reveal information, and occasionally
are compelled to do so, under the
assumption that discovery materi-
als are being used solely for pur-
poses of the particular litigation

universe. developed and that other uses arc inappropri-

In reality, the proponents of ac- . | ate. This assumption is reinforced
cess, whether they arc the plain- considerable by the availability of the protective
tiffs’ bar or the press, are engaged experience order, to which the parties typi-
in business and have their own in balancing cally stipulate, to guard privacy

agenda to serve, just like the defen-
dants they pursue. The simple
truth is that only the judges can be
neutral gate-keepers. Thus, when
information possibly implicating
public health and safety surfaces
in documents produced in litiga-
tion, the decision about whether it
should be released to the public
should rest where it always has —
within the sound discretion of the court. Only the
trial judge has no axe to grind and no pecuniary gain
in sight. Existing rules and procedures arc more
than adequate to accomplish this end.

Fourth, my experience tells me that there arc
reasons to be very concerned about the effect uni-
versal public access would have on civil litigation in
the federal courts. In the course of invoking the
rhetoric of “secrecy”and "public health and safety,”
those who propose universal access to materials
generated in the course of civil litigation ignore
many important values that might well be compro-
mised if present practice were to be dramatically
altered. “A protective order pursuant to Rule 26(c)
may be the least intrusive means of achieving the
goals of protecting the fairness of the judicial proc-
ess and preserving the discovers' system.... The only
plausible alternative to a protective order may be
the denial of discovery altogether." In re Ualkin, 598
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the needs of the
adverse parties
in the protection
ordisclosure
ofinformation.

and prevent misuse of discovered
information.

The assumption that material
produced in discovery is not avail-
able for use outside the litigation is
critical to assuring widespread,
voluntary compliance with the dis-
covery regime, upon which we
base our ability to resolve cases on

their merits. This is particularly true
in federal litigation because discovery is given the
widest possible berth and tends to produce material
that is not used—or even relevant to the case—and
which can also be extraordinarily intrusive.

Ifwe undermine the assumption that discovery is
a private process, or degrade the reliability of pro-
tective orders, the discovery process would become
infinitely more contentious, protracted, and expen-
sive. Sec Anderson v. Cryovac, Inc., 805 F.2d 1, 12
(1st Cir. 1986). Litigants would be likely to pursue a
full trial to bring out the complete story and vindi-
cate their reputations. The time and money of liti-
gants would be wasted; the energies of that most
precious resource—our federal judges—would be
dissipated. The federal courts’ability to handle ma-
jor complex litigation and cases involving issues of
enormous social importance would be compro-
mised. The net effect might well be a constriction on
the flow of inforrru 'm, rather than its expansion.



cf,, In reHalkin, 598 F.2d at 195 (denial of discovery
to protect confidentiality benefits no one).

Discovery also enables litigants to appraise their
cases and evaluate the risks of proceeding to trial. It
often is the availability of discovery that leads par-
ties to settle, thereby saving themselves and the
court system enormous amounts of time and
money. Without the guarantee of confidentiality,
some litigants will have little or no incentive to
produce as much information as possible during
discovery, particularly if courts permit public ac-
cess lor reasons unrelated to the litigation. Because
an essential precursor to settlement will have been
removed, it would be much more difficult to resolve
cases. Similarly, the settlement process would be
impaired if the parties could not rely on the confi-
dentiality assurances in the settlement agreement.
In fact, there would be significantly greater incen-
tive to litigate simply to postpone public access to
confidential information. Our civil justice system
simply could not function if the settlement rate were
todrop or if settlements were delayed to any signifi-
cantdegree.

It always must be remembered that there are
many legitimate reasons for litigants, both individ-
ual and corporate, to keep information confidential.
In addition to concerns about individual and insti-
tutional privacy, today's commercial litigation often
involves information that is critical to marketing,
distribution, product development, and various ele-
ments of competition. Eliminating the possibility of
maintaining confidentiality throughout the litiga-
tion process might well encourage the institution of
lawsuits for ulterior purposes.

In short, changing the current protective order
practices under Rule 26(c) could have dramatic and
unfortunate consequences for civil litigation in our
federal courts. Ironically, these consequences
probably would be more of a hardship for plaintiffs
as a group than defendants, because plaintiffs
would have greater difficulty gaining access to data
and there would be greater resistance to settlement.
Unless litigants are able to rely on the assumption
that materials produced in the context of a civil
lawsuit will be used only for those purposes, absent
a judicially declared supervening interest in public
health or safely, many of the objectives of Rule 1
(“the just, speedy, and inexpensive determination of
every action"), the discovery regime, the healthy de-
velopments in judicial management (as reflected in
Rule 16 and in the Mantel on Complex Litigation),
and the ability to achieve settlements could be seri-
ously undermined.

I have a final systemic concern about recognizing
a wholesale right of public access to documents
produced in litigation: the American judicial system

is already unable to resolve civil disputes in an
economical, timely fashion. Adding a clearinghouse
—or Freedom of Information Act—function to the
existing burdens on the courts, which is essentially
what the proponents of access advocate, is unjustifi-
able for even the most compelling reasons because
the courts simply cannot withstand the additional
workload. As the court said in Anderson v. Cryovac,
Inc.,805F.2dall2:

The public’s interest is in seeing that the (dlscov-
cryl process works and the parties are able to ex-
plore the issues fully without excessive waste or

delay. But rather than facilitate an efficient and

complete exploration of the facts and issues, a pub -
lic right of access would unduly complicate the

process. It would require the court to make exten-

sive evidentiary indings whenever a request for

access was made, and this in turn could lead to

lengthy and expensive interlocutory appeals....

Discovery was designed to operate exlra-judi-
ciallv. But, because of the complexity and extent of
modern litigation, federal judges are overwhelmed
with management functions. They arc barely able to
perform these management duties for legitimate
litigation purposes. It is unrealistic to ask them to
manage a freedom of information system as well.
The Supreme Court recently rejected a similar effort
by the press to use an executive agency as a clearing-
house for information regarding private individu-
als. United States Department ofJustice v. Reporters
Committee for Freedom of the Press, 109 S.Ct. 1468,
1475 (1989). There is every reason to believe that the
Court would take the same view of the judiciary
disseminating information as well.

The law regarding access to documents used in
litigation has been settled for decades and it has
worked very well. AsJustice Holmes said long ago:

It will be understood that if, in theopinion of the trial
judge, itisor should become necessary to reveal the
secrets toothers, it will rest in the judge’'s discretion

to determine whether, to whom, and under what

precautions, the revelation should be made.

E.l. Du Pontde Nemours PowderCo. v. Masland, 244
U.S. 100, 103 (1917). These words were written
regarding the right to protect trade secrets, just one
type of information that would be endangered by a
universal right of access. Holmes' position was well-
founded in 1917 when the decision was rendered,
and it is equally appropriate today, because once
confidentiality has been destroyed, it can never
again be restored.

Arthur R. Milleris Bruce Bromley Professoral
Han'ard Law School.
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THE DISCOVERY CONFIDENTIALITY
CONTROVERSY

Richard L. Marcus*

I am honored to contribute to this symposium in memory of Ed-
ward Cleary, one of the most illustrious alumni and former faculty mem-
bers of lllinois. Though he is widely and correctly recognized as a giant
in the field of evidence (as the tenor of most of the other articles in this
Symposium suggests), Cleary was also an important figure in the field of
civil procedure. His writings in that area were and still arc influential.l
Therefore it is appropriate to turn to a pressing question of civil proce-
dure as part of this symposium in honor of Edward Cleary.

This article focuses on the growing clamor regarding discovery con-
fidentiality. In the late 1970s and early 1980s, several lower court deci-
sions raised the specter that all material revealed during discovery might
be presumptively public, a result that threatened to undermine concerns
about the intrusiveness and costs associated with discovery. Although
courts had used protective orders to limit dissemination of confidential
materials, particularly in commercial litigation, some suggested that
these judicially imposed restrictions could be sustained against first
amendment challenges only where they satisfied the exacting require-
ments for a prior restraint. Eight years ago, | wrote an article challeng-
ing the assumptions of this argument,2and in 1984 in Seattle Times Co.
V. Rhinehart3the Supreme Court rejected this first amendment limita-
tion on the power of courts to enter protective orders, stressing that dis-
covery was not historically open and that it is not part of a civil trial.

Since then, the debate has shifted. Before the Seattle Times deci-

ki Fﬂ@@ﬂ@dﬁelaNBAmmml
\
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| I
o 14 vand. L. Rev. 865 (1961( cmﬁﬂﬁg@
)| h 12 stan. L Rev. 5(1959); Cleary
P57 v ale 339 e Stanford articic. in pa&cular continues to be featured in
civil procedure C&SGbOOkS 9,. Lanoers. J. Martin LS. Yeazell. Civil Procedure
422-29 <2d ed. 1988 D. Louisei . Hazard « C. Tait. Pleading and Procedure 66-71

(Gth ed. 1989 . Marcus M. Redisii 3I E Sii@man. Civil Procedure: A Modern Ap-
proach 175 1989 . Rosenberg . Smit . Dreyfuss. Elements of Civil Proce-

dure 55355 SI ' threh
2. arcus W Qﬁrgﬁ[nﬁg Cornell L. Rev. | (1983).
3. 467 U.S. 20/(1984). This case is discussed if*tent accompanying notes 15-35.
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sion, the issue was featured in constitutional or commercial litigation.
As the 1980s were touted to be the decade of toxic tort litigation, so the
discovery confidentiality debate has focused on product liability eases.
Here the concern is that defendants may employ confidentiality orders to
frustrate plaintiffs’ preparation of their cases by preventing needed con-
sultation with other counsel, and that such orders can keep public
hazards secret. Articles echoing these concerns have appeared in the
popular press and the legal press, and an entire book has been published
urging that the use of protective orders be curtailed in product liability
eases.4 Responding to these concerns, three states have recently changed
their rules regarding discovery confidentiality; other states may soon fol-
low suit, and proposed legislation dealing with this subject has been in-
troduced before Congress.*

This article evaluates the current controversy. Initially, the article
chronicles the evolution of the discovery confidentiality debate and de-
scribes the recently adopted and pending reform proposals. It then re-
flects on whether the broader arguments urged in support of these
proposals warrant adoption of a rule of general public access to discov-
ery. The article concludes that neither the use of public resources to
obtain discovery, nor the insights such access might afford the public
about the operation of the civil justice system, nor the public’s interest in
the subject matter of certain discovered materials, justify such a shift
from the traditional rule that discovery is essentially a private affair.
This conclusion is bolstered by a brief consideration of the disruptive
potential of a doctrine of general public access.

Turning to the more specific objections of the critics, the article sug-
gests that, in one area, greater sensitivity to the dynamics of product
liability cases may be needed but that, more generally, the current stan-
dards seem workable and wise. Specifically, arguments by plaintiffs’ at-
torneys that confidentiality orders unduly hamper case preparation by
preventing needed consultation with other attorneys provide reasons for
flexibility in allowing such discussion of confidential materials obtained
through discovery. Moreover, flexibility in allowing access to other
plaintiffs who need the material as evidence in their cases seems to be
warranted.

On other points, however, the critics’ points are not well taken. In-
sisting that only full-fledged trade secrets be protected when disclosed
through discovery undervalues concerns about the intrusiveness of dis-
covery. Similarly, challenges to umbrella™ protective orders, which al-
low producing parties to designate materials as confidential without

1988 ﬂdﬂJH
(Gllglggrt S[Ellenberger mﬁ{)@ﬁ%m(ﬂﬂﬂtmw%“fﬁm J. TR. Aovoc. a5r9e7

%"ﬁatest accompanying notes 44-56. | have tried to nuke this summary current.
There may be further developments before this article appears, but the analysis proposed is likely to
apply to them as well.
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extensive hearings on questions of confidentiality, do not provide a rea-
son for curtailing this practice. Finally, settlements conditioned on the
continued confidentiality of discovered materials do not, as the critics
urge, deserve to be treated as suspect. Given the interest in avoiding
unnecessary disputes about confidentiality and in settling cases, courts
should be receptive to such arrangements. In sum, despite the clamor for
change by statute or rule revision, it appears that current legal doctrine is
well adapted to handling the actual problems, and that radical changes
would be risky.

I. The Evolving Debate
A.  The First Amendment/Common Law Challenge

A variety of arguments for dissemination of discovery are based on
first amendment and common law principles. Litigants who obtain infor-
mation through discovery might have a first amendment right to disclose
what they know, particularly in light of decisions seemingly upholding
the right of those who steal or improperly obtain material to publish it.6
Moreover, there is a tradition of public trials in this country that is pro-
tected by both the first amendment7and common law,* and it might be
extended to pretrial discovery. Similarly, the public has a right to inspect
public records,9 including court records, that might apply to material
disclosed through discovery.

The strongest stimulus toward public access to discovery came from
the 1979 decision by a divided panel of the District of Columbia Circuit
in In re Halkin.10 In Halkin, the plaintiffs sued the CIA for surveillance
of them during the Vietnam War, and they proposed to release to the
press information they had obtained in discovery. Contending that dis-
covery normally occurs in the open, the court granted a writ of manda-
mus overturning a protective order prohibiting publication on the ground
that an order restricting a litigant's speech could only be allowed where a
prior restraint would be justified.

A prior restraint, however, is "one of the most extraordinary reme-
dies known to ourjurisprudence.”" Therefore, requiring such a showing
effectively would preclude a confidentiality order in many circumstances.
Although other courts adopted a more restrained first amendment analy-

6. New York Times Co. v. United Sum, 403 U.S. 713 (1971) (stolen reports) United
States v. Mirchet F.2d 1309, 1317 (4th Cir. 1872) (material retained in violation of security
agreemenp 409 U.S, 1063 (1971).

ress-Enterprise Co. V. Sugerlor Court. 478 U.S. 1. 7-10 (1986); Richmond Newspapers,

Inc. v Vi 980
WW (ﬁf(ﬁmnown &Wllllamson Tobacco Corp. v. FTC. 710
F2d 1165”@7 18 (6th Cir 1983 465 U.S. 1100 (1984

Reporters Comm, or Freedom of the Press, 773 ng 13)25 1330-31 (DC.. Cir. 1985);
leonlhféarner Communications. Inc.. 43: U.S. 589 (1978).

Halkin. 598 F.2d 176 (D C. Cir. 1979;
11, Nebraska Press Ass'n v. Stuart. 427 U.S. 539, 562 (1976).
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sis,12 there is language in some lower court opinions suggesting that the
"public” discovery process properly could be employed to generate infor-
mation for public consumption.'5 This attitude might have effected a
revolution in the actual conduct of discovery because, in reality, discov-
ery occurred in nonpublic locations and did not result in the making of a
public record.'4 There appeared to be reason for alarm, particularly
given the mounting uneasiness about the burdens of discovery.

In 1984, the Supreme Court confronted these issues in Seattle Times
Co. v. Rhinehart.'3 The case might well have aroused first amendment
concerns. The plaintiffs, an offbeat religious organization and its
founder, sued two newspapers that had written stories about them in a
Washington state court. TTie plaintiffs claimed the stories were false and
that the stories had driven away members and discouraged contributions
to the organization. The defendants propounded discovcy seeking lists
of members and contributors, prompting plaintiffs to ask for a protective
order. In support of this request, plaintiffs pointed out that the defend-
ants had stated that they intended to continue publishing stories on
plaintiffs, and planned to use interesting material they gained through
discovery in those stories.’6 The plaintiffs also submitted affidavits de-
tailing attacks, threats, and harassment directed at adherents of their reli-
gion.I7 On the strength of this showing, the trial court entered a
protective order under Rule 26(c) of the Washington procedural rules,™
restricting the use of this iensitive discovered material to trial prepara-
tion and forbidding defendants to publish the material.19 Although the
order did not limit the newspapers’ right to publish material gained
outside of the discovery process, as a practical matter this exemption pro-
vided little solace to the newspapers because it might be very difficult to
prove that they had obtained information entirely independently of the
discovery process.20 Given the risk that the newspapers could be held in
contempt, the case appeared to implicate important first amendment val-

12. Eg, In rtSanJuan Slar Co.. 662 F.2d 108. 116 (1st Cir. 19SI) (holding (hat. rather than
prior restraint doctrine, "less stringent" test is required to accommodate first amendment concerns
in dealing with protective order request).
13. Eg., Chicago Council of Lawyers v. Dauer. 322 F.2d 242 (7th Cir. 1973), ctrt denied, 427
U.S. 912 (1976):
[M]any important social issues become entangled to some degree in civil litigation. Indeed,
certain civil suits may be instigated for the very purpose of gaining information for the pub*
lie.... Civil litigation in genenl often eaposes the need for governmental action or correction.
Such revelations should not be kept from the public.

Id. at 238; set also Olympic Ref. Co. v. Carter. 332 F.2d 260. 264 (9th Cir.) (discovery serves in part

to "force Il disclosgygato public), cert, denied, 379 U.S. 900 (1964).
14. Marcus, iPanote 2. at 6-28.
13. 467 U.S. 20(1934).
16. 1d. at 23.

17. 1d. at 26 $
m Wash. Surra. Ct. Civ. R. 26(c). This rule ts modeled on Fed. R. Civ. P. 26(c).
T%Tﬁe at 26 n.7.
19. I 467 U S. at 27.
20 Cf.3W LaFave. Search and Seizure $ 1l 4 at 612-80 (1978) (discussing difficulties in
proving independent source in cnmmal cases where fourth amendment violation is involved).
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ues. The newspapers appealed, contending that the order violated the
first amendment.

The Supreme Court disagreed, twice characterizing discovery as
“unique,"2l and declaring that "pretrial depositions and interrogatories
are not public components of a civil trial."2 Speaking through Justice
Powell, the Court emphasized the intrusive nature of discovery, and the
possibility that litigants could use discovery to obtain sensitive informa-
tion that could be damaging to reputation and privacy if released.2l Dis-
covery, however, is not intended to accomplish this result; “(lJiberal
discovery is provided for the sole purpose of assisting in the preparation
and trial, or settlement, of litigated disputes."24 Protective orders ac-
commodate the purposes of discovery and the privacy interests of those
who are subject to discovery.

Justice Powell, who had complained in 1980 "that district judges
often cannot keep [broad discovery] within reasonable bounds,"2 took a
managerial attitude toward the problem presented in Seattle Times, em-
phasizing the trial court’s power to control the litigation process.26 The
opinion explains that "it is necessary for the trial court to have the au-
thority to issue protective orders conferred by Rule 26(c)” to cope with
the liberality of discovery27 and suggests that judges might have inherent
authority to do so even in the absence of a rule.28 The Court was clear
that protection is warranted to protect privacy: "[ajlthough the Rule
contains no specific reference to privacy or to other rights or interests
that may be implicated, such matters are implicit in the broad purpose
and language of the Rule."2

In providing for proper management of the litigation process, then,

21 S.* Saﬂt -ﬁn@ 4675 .S. at 34 (notinq "unique position protective orders occupy in
relatégn t})(/Flrst3A3mendment"); at 36 (referring to "unique character of the discovery proem ).
. I(l.at 3.
23, I<[at 3.
24, Il at 34 . .
25.  Amendment! to Federal Rules of Civil Procedure. 446 U.S. 997. 999 (1980). Justice Pow-

glllddlsster&ted fromhthe protmul ation of amendmeat* to the ducovery rule* becauie he felt that they

id no ou very.

26. ?ﬂnPogt. %M%mtmpegch: g‘dﬂgE 1984 Stir. Cr. rev, 169.

196. Professor Pmrrﬁaﬁ{s t _ o o
Dlhe crux of it neither the protection of privacy interests nor the diminishment of
litigants* First Amendment interest*, but rather the Court’s perception that discretionary au-
thority to issue restramlng otdert is essential for the administration of pretnal discovery. In
this sénte, the government's interests in restraining orders may be analogous to_its interest* in
the manag_ement of other government institutions such as schoals or ersons. These interests
are quite djfferent from those at stale when the government regulates the speech of the general

public, as in the many cites where the Court has struck down discretionary authority o sup-
press speech.

27, Seattle Times Co. v. Rhinehart, 467 US. at 20. 34 (1984). ,
28 The Court quotes Judge FnendIv's suggestion that “we have no question as to the court's
jurisdiction to do this under the inherent ‘equita ers of courts of law over their own process,
to prevent abuses, oppression, and injustices." * at 35 (quoting International Prods- Corp v
Koons. 325 F 2d 403, 4074)8 (2d Cir 1963))

29 dat3dn2
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the protective order rule furthers a substantial governmental interest un-
related to the suppression of expression; hence its "unique position"” in
relation to the first amendment.10 Given this framework, the Court con-
cluded that protective orders do not ofTend the first amendment even
though they restrain expression:

We therefore hold that where, as in this ease, a protective order is
entered on a showing of good cause as required by Rule 26(c), is
limited to the context of pretrial civil discovery, and docs not re-
strict the dissemination of the information if gained from other
sources, it does not offend the First Amendment.11

This resolution of the first amendment freedom of expression attack
on protective orders is itself subject to challenge,12 but for present pur-
poses the major concern is the impact on the debate over protective or-
ders. In general, the lower courts have read the Court’s holding as
permitting protective orders whenever good cause can be shown as re-
quired by Rule 26(c).11 Some have argued that first amendment issues
remain a factor,14 but these arguments seem to exalt selected phrases in
the Court’s opinion over its holding, which is quoted above.11 In any
event, given the elasticity of the good cause determination under Rule
26(c), this debate seems rather beside the point; all are agreed that the
broad prior restraint argument that captured attention in the early 1980s
no longer has force.

v

32. JEPost. 0te26. atl7g ¢ heme W|th|nwh|ch the
problem) could be analyzed");Westen. %%mﬁf gﬁu Rev[ 977,
1016 & n.94 (1986) (crifi cmng reliance on “fallacious syllogism" ofesol vmg matters by relying on

distinctiomfetween *rights" and “privileges"

3. , Cipollone v. Liggett Group. Inc.. 785 F.2d 1108, 1119 (3d Cir. 1986); Worrell News-
apers v. Westhafer, 739 F.2d 1219, 1223-24 n.4 (7th Cir. 1984); Tavoulareasv Washington Post
0. 737 F.2d 1170, 117273 (D.C. Cir. 1984),

34, In Anderson v. Cryovac. Inc., 805 F.2d lf(lst Cir. 1986), the court rejected the view of
other courts that the first amendment is no longer a factor: “the first amendment is still a presence
in the review process. Protective discovery orders are subject to first amendment scrutiny, Iﬂtthat
scrutiny must be made within the framework of Rule 26(c)'t requirement of good cause. at7
In disagreeing with other courts, the First Circuit seemed to be gper5|st|ng with the middle ground
approach it eveloPed in In re San Juan Star Co,, 662 F.2d 108, 116 (15t Cir. 1981), in which it
rejected a prior restraint analysis but endorsed ' helghtened sensmwty to first amendment concerns
in protectlve order issues._For argumegts that the |rs§iﬁndment still requires a least restrictive

W. ReMine note 4, at 141-42; Note, Seattle Times;
I?‘F 1985 wij. L Rev. 1055. 1066
35 The Court did Indicate 4t one point that the first amendment analysis reﬂuned considera-

tion of both the question whether the practice furthered a substantial interest unrelated to the sup-
pression of espresrion and whether the restrlctlon 0N expression was no greater than necessary to
protect the interest involved. See Seettle Timet, 467 U S. at 32. Justice gfnnan filed a sheet con-
curring opinion calling attention to this Lnguage in the Court's opinion. Kdat 37-38. Nevertheless,
the Court's hottom line deferred to the good cause decision of the state courts below: "(i]t is suffi-
cient for purposes of our decision that the highest court in the State found no abuse ofdlscretlonld
the trial court's decision to issue a protectlve order pursuant to a constitutional state law.'
(majority opinion). There is little room for an independent constitutional requirement that a least
restrictive means test be used in such a hoIde Moreover, given the Court's emphasis on the need
for discretion, such a requirement would conflict with the tenor of the opinion.
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B. The Current Controversy

The principal current controversy about discovery confidentiality
stresses the use or protective orders in product liability litigation. The
most vigorous attacks on such use of protective orders come from plain-
tiff lawyers who claim that use of protective orders impedes their prepa-
ration of cases by preventing them from conferring with lawyers having
similar cases about the issues raised. In the same vein, they complain
that confidentiality interferes with the re-use of discovery in other cases,
necessitating duplicative discovery and raising the risk that important
material turned over in one case will not come to light in another.

More generally (and publicly), these lawyers urge that discovery
may produce evidence of alleged hazards to public health that is not
made public, a concern echoed in articles in the general media. The par-
adigm is a suit in which a plaintiff injured by a mass-produced product
unearths evidence through discovery that strongly supports the conclu-
sion that the product is defective and dangerous. This material is not
made generally available, however, because it is subject to a protective
order. The manufacturer then offers to settle the case. The result is that
the plaintiff receives a favorable payment, but the information unearthed
through discovery is not disseminated.16

This concern antedates the 1980s,but some report a marked in-
crease in discovery secrecy in product liability cases during the 1980s.11
The decade of toxic torts also has been aBor‘trayed as a time of increased
discovery confidentiality in product liability cases, prompting stinging
condemnation by some. A federal district judge, for example, character-
ized secrecy in a public court system as *an abominatio™.,,,, A president

J6. or count, ihe ugniftcance of vuch dttcovetrd information depend* in Uric meaiurr on
whether information it olhcrwitc amiable. i may often be true that tnfotmation about producit it
available through the media vir from governmental agtncm. Indeed, the media may in tome in-
ttancc inflate the m il oTta/e product!. See Huber. .Ua*ufactuni>t the Audi Start, Wall St. J. Dec
It. 1919. at A10.col J (aliening that media reporu concerning m il of a maie of Audi automobile
wrongfully deflated public demand for car).

17. Initancei of tuppretuon of information about public health danger* go back decadet; prob-
ably the bettk -«n etample involve* the haurdt of atbetim. See P OaootL'a. Out*agtoe*
MttCObOtcT. Tin Asaurot l.iDLtntv on Tatat 92 (1915) There are alto ciamptn of rtfom
10 contain tuch information where it »at ditcloved through docovery Stt. eg.l. Cot'tots. Tilt
Mi .LION DotLai Law*rat 219 (1977) (detenbtng ode? by automobile manufacturer to tettle cate
in return for turrender by plaintilTi count*! of maierul amatud on detign defect|

J1  £g.Enctoov. Ford Motor CO. 107 F R D 92.94 (ED Ark. 19»J)(“Dntnct count arr
today being bombarded by an ever incrtaatng number of request! for protective order* ">. Marcotlf.

Sttrett A 0 A- J. Nov. 1919. at )2 (refemag to 'growng trend' of tealmg of «»tl cate
recordt); Blum, /’nxect/ie Ordtn Uitdtr Anotk. Natl 12. May I. 1919. at ). col I (“Citing a
dangerout inmate in protective order*, two plaintiff*' attorney orgaaiMOont are undertaking new
effort* to halt lhe tpread of the tactic.“X »/ Oarcta. Q**t m the Comnroom: Judtrt Kttp Cml
Secret!. Auttin Amencan-Siatetmin. Dec. |, 1919. at Al, COL | (reporting that in Dallat County
judge* had iraled more than 200 cam unce I19KX compand with 100 cam in the pievvowt *0

ean
g )23. Barrett, hvtrtttrt Ordtn Come Vuitt AtutL Plum/ft On Zudgri toOpen Ceurr Ftin.
CWalll S&. I2 Aug )I. 1911. at 2], col. ) (quoting US Dmincl ludge itta Contgan of Denver.
oiorado:
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of the American Trial Lawyers Association (ATLA), the principal plain-
tiffs’ lawyers group, attacked the "morally corrupt use of secrecy” in the
"dirty little world of confidentiality agreements" that resulted in "Orwel-
lian suppression of the truth.”4’ Spurred by these concerns, the ATLA
devoted its 1990 annual meeting to denouncing discovery confidential-
ity.4l Despite the widely publicized instances of supposed cover-ups of
hazards, hard data is generally lacking and the critics’ broader assertions
about widespread abuses may be validly questioned.42

Nevertheless, the controversy has caused changes in confidentiality
practices. For one thing, plaintiffs' lawyers say they are resisting the en-
try of protective orders more often.4l More significantly, plaintiffs' law-
yers and the media have lobbied both Congress and state rule makers to
change provisions regarding protective orders, and these efforts already
have resulted in adoption of a number of rule changes.

In Texas, Rule 76(a) of the Texas Rules of Civil Procedure declares
that all "court records™ arc presumptively public and may only be sealed
upon a showing that disclosure would damage a specific and serious in-
terest that outweighs the presumption of openness and that no less re-
strictive means can adequately protect this interest.44 Included within
the definition of “court record” is "discovery, not filed of record, con-
cerning matters that have a probably adverse effect upon the general pub-
lic health or safety, or the administration of public office, or the
operation ofgovernment.”4’ Orders limiting access to such material may
be entered only after a public hearing.4*

<0 Wagner. Srcmy Briton JUIlIet, Nat I_LJ,. July 24, 1919. at 17. 22.

41. St coa. sutaiae IN SaN DItt0 for ATLI. Nat1 L 3. July Jo, 1990. it J, coL J.

42. For Profruor Arthur Miller. ihe former reporter ofthe Advnory Committee on
the federal Rule* of Cml Procedure, quettioned thcte atwertiont in a memorandum oppoting
change* in confidentiality rule* for the itate coura in New York:-

Thu change it needed, according to it* proponents, became ttate count are scaling an
increasing number of coun document! that contain information vital to protecting public health
and safety. In fact, thit concern about an incrraung number of crated coun record* apparently
ttemt from newt media rrporu about a handful ofcun that concerned environmental httard*,
harmful contumcr product*, and other complea tort litigation. According to ihece report*,
wrre it not for protective order* and coun teal* keeping that information confidential. Ihe public
would hate learned about Ihoe potential threat! to their health and wtlfare

Dopne the lack ofa thowmg that current New York practice* have affected public health
and la/ety. and notwithiundmg the fact that the public dearly did learn about the alleged
threat* to health and *afety allegedly hidden in Ihe *ealcd record* dttcuued in the media, the
allegation that count are concealing information of thii type u Mill of concern, although there it
tenou™ tracon to doubt » ho her thit atienion it Hue

A. Stiller. Memorandum on New York Civil Practice Law and Rule* Regarding a Right to Public
Acceu to.Information Produced M Litigation 17.11 (June 1), 1990)

4], SIT. eg. Barren, tVpra note )9.

44  TIX. R. Ctv, P. 76»(l) (1990). For a thorough rumination o'the new rule, tee Doggett A
Mucchetti. ARi Accrau A».V Comrtv fiKMragitf Secrecy indr M tg Initttti, 69 Ttx. L
Rtv 64J (1991)

45 Ttx. R. Civ. P 76a(2Kc) (1990) Thit provision rtrmpt* cate* 'originally initiated to
preverve bona fide trade tecrru or other intangible property right* "

46. Ttx. R. Civ. P 76at]) (1990) require* that a motion for confidentiality be available for
public IAtpnciMM and that a public notice of the hearing on the motion be potted *hercver notice* of
meeting* of county govrmmrntal bodm arc required to be potitd Ttx. R Ctv P 76a<4) iiarcct*
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F* lother recent statute, the Florida Sunshine in Litigation Act, has
limited the use of confidentiality orders where "public hazards" are in-
volved.&7 As used in the statute, a public hazard is "any instrumentality,
including but not limited to any device, instrument, person, procedure,
product, or a condition of a device, instrument, person or product, that
has caused and is likely to cause injury."4* As to such risks, the act
forbids any agreement or contract that "has the purpose or effect of con-
cealing a public hazard" or any information about such a hazard.4gand
any person has standing to contest any order, agreement or contract that
violates this section.

In 1989, Virginia adopted limitations on protective orders that pre-
vent disclosure of materials in personal injury litigation.8L This provision
Is more limited than those in Texas and Florida. The Virginia statute
only requires that courts allow attorneys voluntarily to share discovered
information with attorneys involved in similar or related cases, provided
that they get the permission of the court and that the receiving lawyer
agrees in writing to be bound by the protective order.

Finally, in 1991 the New York state courts by court rule limited the
sealing of court records as part of settlements3 although the New York
State Bar had voted against the proposed change in the rules.% This
provision does not directly affect the confidentiality of materials ex-
changed through discovery, but it docs require a finding of good cause
before a court can grant a request to seal a coun file as par of a
settlement.

Similar rule or statute changes have been proposed in other places.
In January 1939, a bill was introduced in the House of Representatives to
limit use of protective orders in product liability cases.54 The bill would
have forbidden any coun to enter an order limiting dissemination of in-
formation obtained in discovery regarding the safety of any product to
any governmental agency that has regulatory, law enforcement, legisla-
tive or adjudicative responsibility with respect to the product or any law-
yer representing a person with a product liability claim involving a
product of the same type. The hill wes not reported out of the House
Judiciary Committee. However, in May 1990, a subcommittee of the
Senate Judiciary Committee held hearings on secrecy in litigation at

Ihii a hearing on the mutton be held no Ins itun 14di)t after notice t» potted, and that ”(a]ny party
may participate ui the hearing.”

47. F1a. StaT. f 69.011 (1990).

41 |d. at f 690110).

49. 1d. at | 69011(4)

50 I1d u [6901I

51. Va Coot Ann f 801-42001 ( SupP 19W)

51 St* Kdben. Aew York Arm Routm StohntofCourthrord| NY. Times. Feb S. 1991.
at Ald col. I. Foea teneral discussion ©Tthe New York provisions, see Carptnello. RVhI* Aettu to
Court Rtrordi in Cinl Rnxtfdm ff Tv .vew York Affrooth, 54 ALB. L Riv. 9). 101-0S (1919)
(describing proposed rule).

S). St*Suit Bor Yoitt toOfpott Court Rult on Stohnt Filn. N'Y. L J. Jan. 21. 1901. at I.

54 1)5 COM) RSC H49 (daily ed Jan 4.1919)
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which a number of witnesses decried the issuance of protective orders
that limit dissemination about dangerous products.5% Thus, congres-
sional action, possibly affecting confidentiality rulings of state courts as
well as federal courts, may lie in the future. A variety of proposals affect-
ing protective orders have been made in other states as well.56

In addition, in 1987 the American Bar Association Action Commis-
sion to Improve the Tort Liability System recommended that where dis-
covered information reveals risks of hazards to other persons or evidence
relevant to claims based on such hazards, courts should grant access to
the information to other plaintiffs or government agencies.5/

These efforts to case access to discovery materials have provoked
spirited opposition as well. Some link relaxation of protective orders
with the declining competitive position of American industry and risks
associated with “look alike" parts developed by low cost manufacturers
for mass-produced products.38 Others suggest that relaxing protective
orders would enable plaintiffs to extort settlements from defendants by
“unjustifiably stirring up regulatory troubles."® Defendants anxious for
alternative methods for avoiding dissemination of materials provided
through discovery have resorted to claiming copyright protection and
threatening actions for copyright infringement if the materials are cop-
ied.*0 In response to proposals to make discovered information from one
case available to litigants in other cases, attorneys urge that all material
disclosed through discovery be considered presumptively confidential.6l
Some have even suggested that discovery itself constitutes an unconstitu-
tional taking in cases where it forces revelation of proprietary

55.  See Hearings on Court Ssorecy. Subcomm. on Courts and Adinistrative Prectice. Serate
Judiciary Comm. , 101t Cong, 2d Sess. (May 17. 1990) (unpublished) (statement of Sen. Kohl).

56. Legislation limiting restrictions on disclosure of discovered material his been introduced
before the legislatures of « number of states: California (Sensie Bill 711. March 6, 1991) Colorado
(House Bill 9M 060, 58th Gen. Assembly); Mississippi (House Bill No. 87, Reg. Sess. 1991); Mis-
souri (House Bill No. 1139. 85th Gen. Assembly); New Hampshire (SD-91. 1991 Sens.); New Jersey
(Assembly Bills No. 3794 and 4110). Pennsylvania (Amendments to House Bill No 1289, 1990
Sess.), South Dakota (House Bill No. 1252. 66th Sets, 1991); Virginia (House Bill No. 1205. Jan. 9.
1991); Washington (House Bill 1320. 1991 Reg Sess ), In addition, repons indicate that similar
legislation will soon be introduced in Ilinois. Set Blum. ATt-Searegy Drive Spreads in tht Stattt,
Nat | U .. Jan. 14. 1991. at 3. col. 2.

57. Amencan Bar Association. Report of theAction Commotion 1o Improwve the Tort Lighility
System 32 (Recommendation No. 10) <1987).

58. See Hoenig, Protective Gonficentiality Orers, N.Y. LJ.. Mar. 5. 1990. at 3. 7.

59  Weiner, firing Surd foesn"tMean Being Stripped of Privecy. san Fran. Recorder. Feb. 8.
1990. at 6. col. 2.

60. See Jacobson. Protectirg Discovery by Copyright, 71 3 Pat. 4 Traoemark off Ssoc'r
4*3 (1989); Blum. DrugMaker Copjngtitt Documents. Nat*L LJ.. Feb. 11. 1991, at 3. col. 3; Blum.
Copyright Used to Shield Dismowery. Nat'l L J. Mi- 28. 1988, at 3. col. 1.

61. Thus, when the Federal Couns Study Committee proposed that federal couns continue to
use protective orders to limit dissemination of confidential information revealed through discovery,
but that they also make such information available for other itigants needing it as evidence in their
cases, the proposal was opposed by a number of leaders of the Amencan Bar Association's 60,0(j0
member Section of Litigation, acting in their individual capacities

The opponents included the chair of the Section of Litigation and officers and members of the
Council of the Section
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information.&2

Despite Seattle Times' seeming resolution of the most aggressive ar-
gumcnts for access to discovery, then, the debate has intensified. But it is
important to note limitations in the arguments made by those who chal-
lenge confidentiality. Although they stress a "presumption” that discov-
ery is to be open, they do not insist upon carte blanche access for the
media. Moreover, they do not deny that substantial privacy interests and
other interests may be impinged by broad discovery. Their chief concern
seems to be the risk that confidentiality orders can place a straightjackct
on plaintiffs’ attorneys in product liability litigation.

This article will suggest that the proper resolution of these compet-
ing positions is a middle course based on established protective order
principles properly applied to the concerns voiced by those who cite the
supposed dangers to public health resulting from discovery confidential-
ity. Because aspects of the controversy re-introduce the notion that dis-
covery should be public, however, it is important first to address
arguments for general public access. Putting this dispute in perspective
requires some reflection on the purposes of courts.

Il. The Purposes of Courts and Public Access to Discovery

Lurking in the background of the current controversy about discov-
ery confidentiality is an undercurrent of support for the general public
access arguments that were featured in the debate one would have ex-
pected to have ended with the decision in Seattle Times. Most of the
critics deny that they are urging general public access and claim that
they are not troubled by confidentiality in commercial litigation,& but
the themes they stress belie these assurances. Not surprisingly, the re-
forms that are the fruit of their lobbying stress a "presumption of open-

We strongly believe that discovery should be used anlly for purposes of a given case— there
should be a strong presumption that any materials or information disclosed in discovery would
continue to remain the property of the disclosing party and should continue to be confidential

~We also believe that, consistent with theJ)urpose of discovery and of avqldmgI complea

ar]gcnlar disputes ovei discovery, protective orders should be enteréd upon a minimal showing

of good cause. . . .
Federal Court Study Committee Tentative Recommendations. Jan. 31 1990. at 12-13 (comments of
Michagl E. Tigar. Paul J. Bschorr. Theodore R. TetilaiT. Jamie S. Gorelick. David C. Weiner. Judah
Best. Ronald L. Olson. Benjamin R. Civiletti. John R. Tomlinson. Scott J. Atlas, Hon. John C
Coughenour. Paul H. Dawes. Lawrence J. Fox. William C. McCleam. Barry F. McNeil, Dunne M.
Nast. William G. Paul. John F X. Peloso. Nancy Schaefer. Charles M. ShalTer, Jr.. Jean Maclean
Snyder. Mark . Tuohey 1. Edward M. Waller. Jr., Allen W. L.mbrough, Casandra Lewis. Loren
Kieve. and Sidney G, Leech). )

62. See"Gelfand. “Taktnj** Informettioral Proptm Through Dtmortry, 66 Wash U. L. Rf.v.
703 <1989) (charactenemg discovery as an unconstitutional taking where the party required to pro-
vide information is in the business of selling such information and the pjrty seeking discovery ordi-
nanlg/ would have to pay for the information in the marketplace!. - .
~6) £(..F.Ham.) GILStRT&W RiMiwr. wpra note 4. at 42 (limitation on communica-
tions with the media "does not in itself pose a venous impairment of the plamtilTt case prepara-
tion”). id at 15) trestnctions on dissemination in commercial cases do not impede preparation for
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ness" in discovery®4 that invokes concerns going far beyond removing
impediments to effective preparation of product liability cases. Before
turning to the specific objections to confidentiality in such cases, then, it
is necessary to revisit the more general question of public access to dis-
covery. To put that in context, one must first reflect on the purposes and
goals of courts.

The starting point is simple—courts exist to resolve disputes that are
brought to them by litigants, a bedrock principle that finds expression in
the case or controversy requirement of Article 11l of the Constitution.
Even more basically, the American insistence that judges limit their deci-
sions to the issues presented by the parties and base their decisions on the
evidence presenteJ by the parties may be cv.ntial to the "moral force" of
the decisions.65 But since 1938, parties have had the backing of the court
in gathering evidence through broad discovery, thereby serving the goals
of courts by affording easy access to evidence. Even under this regime,
couns sometimes refuse discovery because material is confidential.66 For
the most pan, the discovery process depends on interaction between the
litigants without any involvement, or even awareness, on the pan of the
judge. Thus, the 1970 amendments to the Federal Rules of Civil Proce-
dure abolished almost all requirements that litigants seeking to use dis-
covery first make a showing of good cause to justify it to the judge.67
Only in rare instances, for example when a litigant asks the court to com-
pel someone to comply with discovery, is the judge involved.6* In the
great majority of civil cases, this information exchange therefore takes
place out of the public eye and without involvement by the judge, who
learns about the material disclosed only when it is presented to the coun
at trial or in a motion.

No knowledgeable contemporary observer would claim that all civil
litigation today displays only these private arrangement aspects. Begin-

64. £ g.,TEX. R. Civ. P. 76a; Hare. Gilbert Si Ellenberger, supranote 4. at 606 ("As a general
rule, discovery ts presumed to take place in public unless compelling reasons exist for denying the
pubhc access to the proceedinp."). _

65. Set L. Fulier. The Prorlems of Jurisprudence 706-07 (1949). .

66. Eg., Litton Indus., Inc. v. Chesapeake A Ohio Ry. Co.. 129F.R.D. 528 (E.D. Wis. 1990).
In that case plaintiff, which claimed defendants had excluded it from building ships by violating the
antitrust taws, sc_)ug?ht to bolster its damages proof by forcing two nonparties with whom it intended
to compete to disclose financial data on their operations. The court recogmred that the materials
sought were relevant, id. at 531. but refused to order disclosure even subject to a protective order,
reasoning that "(t]here is a constant danger in disclosure of confidential information pursuant to a
protective order. Therefore, the party re(f]uestlng disclosure must make a strong showing of need,
especially when confidential information from a nonparty is sought." Id. o

67. “The exception is a medical examination of a party under Fed. R. Ctv. P. 35. which still
re.(iuwes a showing of good cause and advance court approval. In addition, with regard to an expert
witness wtio will iratify at trial, a party who wants more than an interrogatory answer containing the
substance of the (acts arid opinions to which the expen mil testify must make a motion for funhcr
discovery ~As a practical matter, however, this requirement of advance judicial approval is rarely
applied. Jud%e irhwaaer. for example, reports that "txpens who are “prospective witnesses are
normally producrd for deposition by the opposing panv as a matter of course.” Schwarier, Guide-
limfor Disoount. Moncn Praenetand Trial, 117°F R D 273, 276 (1987)

68. 5ee Fed R Civ. P. 37 (motion to compel discovery).
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ning with the publication of Professor ChaycV 1976 article on "public
law" litigation,69 academics have become increasingly intrigued by the
handling of suits seeking judicial intervention to reform governmental
institutions by using "structural injunctions." In these cases, the judge
becomes a more active pluyer, often gathering information through spe-
cial masters and originating ideas about remedial alternatives. Stimu-
lated by these developments, some scholars have embraced a new goal
for courts—to give expression to "public values" rather than resolving
disputes.70 This view can lead to an expansive attitude toward the pub-
licncss of all aspects of litigation, including discovery.7L

There arc several obvious problems with generalizations from the
public law view. One is that the line between "public law" cases that
deserve the court’s time and "private law" cases that do not tends to
blur. Modem product liability suits arc an example because they are
"private” actions for damages, but given the increasingly regulatory tinge
of much modem tort law, they have implications for the public.77 In-
deed, in castigating discovery confidentiality, the president of the ATLA
recently opined that the courts’ "real role in our scheme of government
[is] making our society a better place to live."71 However much liability
judgments might do that by prompting manufacturers to improve the
safety features of their products, it appears that the critics’ conception of
courts goes well beyond their role in deciding cases. Instead, the oppo-
nents of discovery confidentiality want the courts to function as sources
of information that can be used by the general public and other arms of
government. In addition, some plaintiffs’ lawyers proclaim that the goal
of courts is to get products they deem unsafe removed from the market.74

These themes are reminiscent of the 1970s cases that suggested that
litigation properly may be used for the primary purpose of obtaining in-
formation,7l perhaps using an apparent dispute as a pretext to obtain
discovery for use in some other arena. Even the "public law" academic
view may not embrace quite this broad of a notion of courts, particularly
as an across-the-board matter regarding all cases brought before them.

This article proceeds from the premise that courts, like other organs
of government, cannot be all things to all people. Certainly, civil litiga-
tion has, in some instances, made information available to the public that

69. Chavei. Tht Role of the Judge in Public Low Litication. 89 Hakv. L. Rev. 1281 (1976).
70. The lldlnggpro onent of this view it Professor Fits. See Fitt. Tht Formt of Jstice.
Harv. L. Rev. I, 29(1979) ("(C)ouns out to give meaning to our public value*, not to resolve

dispyte*/*).
P &t Note. Access 1o Prrral Documents Under: tre FirstArendnent.. 84 CoLUM. L. Riv.
181)751984) o Resntk, Due Process: A F{blchlrrermon 39 U. Fla. L Rev. 405 (198
SetMarcs. Rblchaletlgatlm d Legal Stolarship, 21 U. Mich. J.L. Ref 17, 671-
75 (1988). It should be noted, however, that there it a debate about whether product liability suits
) OO OOt S, i, apra e 40,21
. Wagner. e, note 40. at 21.
74, Mel%r Lawyers Work toRubliciseRisks inHousehold Products, N.Y. Times. Oct. 14, 1989,
at Al6. col. 4 (attorney says his goal it to get dram-clearing productolf market).
75, Seesypranofe 1) and accompanying text.
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would not otherwise have been publicly available.7 Certainly, the trial
and resolution of civil cases is often a matte, of significant public debate.
Indeed, in some instances the resolution of public law cases has fueled
legislative efforts to curtail courts' jurisdiction.77 But these are basically
side cfTccts. The primary purpose for which courts were created, distin-
guishing them from other organs of government, is to decide cases ac-
cording to the substantive law.7l The collateral effects of litigation
should not be allowed to supplant this primary purpose.®

Accordingly, the more ambitious goals posited for courts simply do
not, as abstract propositions, provide n ground for insisting that discov-
ery be public. However, more specific arguments for this result also
have been made, and we now turn to examine these. First, it is suggested
that discovery is public because it uses public resources. Second, public
access to discovery might be justified in order to give the public an ade-
quate opportunity to observe the functioning of the court system. Fi-
nally, the public interest in certain information might warrant public
access to that information where it is revealed through discovery. The
next section examines these arguments and notes the countervailing con-
siderations pertinent to the primary purposes of courts.

A.  Public Resources and Discovery

Some argue that material turned over through discovery should be
public because it is disclosed as part of a judicial proceeding that is pub-
licly created and funded.8 Having been unearthed through the use of
the public system, they conclude, discovery information should be avail-
able to the public.

As an initial matter, it is somewhat difficult to understand why the

76. 1t is hard to know how often this has happened, or how to interpret the frequency of such
revelations. On the one hand, regular revelati, of information through pnor litigation calls into
uestion the need for any chan?_e in attitudes ol CFrocedures regardm%_mscqvery confidentiality. On
the other hand, much information that obtained notoriety through litigation might have been ob-
tained from other sources. Moreover, the fact that information is "public” due to exposure through
litigation may say little about whether it actually comes to the attention of the public.

77, See Rofunda. Congrrstioral Powtr to Restriict the drisdiction of the Lower Feceral Courn
and the Probllem of School irﬁ” 64 Geo. LJ. 839 1976%. o o

78. Eg., Link v. Wabash R.R., 370 U.S. 626. 648 (1962) (Black. J.. dissenting) (ob ectm? to
docket management program that "undercuts the very purposes for which courts were created— that
is, to try cases on their ments and render judgments in accordance with the substantia] rights of the
Fartles" ; A, Miller, supranote 42. at 23 grefernng to “the primary purpose for which courts exist—

0 resolve disputes"). S R _

79, Some critics of confidentiality appear to agree with this basic starting point. See Morrison.
Protective Orcers, Plantifis. Defendants and the Publiic Interest in Disclosure: Where Does the Bal —
ance Lie, 24 U. Rich. L Rev. 109, 121 (1989) ("In %_eneral, the particular lawsuit ought to be the
primary . :ut of our litigation rules. Thus, if the parties ate willing, for whatever reasons, to keep
most information secret, we ought to be willing to allow them to do that."). ,

. Eg., Note, supra note 71 at 1846 ("by bnnging the dispute to court and using us powers,
the parties Involve the judicial system Ion9 efore a judge takes an active role in the process”); cf
Fiss. Agpinst Settleent, 93 Y ale LJ. 1073, 108) (1 84% “Adjudication uses public resources, and
employs not_strangers chosen hv the panics but public officials chosen by a process in which the
public’pamcipates.”).
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involvement of the public court system should have a significant bearing
on access to discovered information. Even information that is gathered
by a public entity is not automatically available to the public. On the
federal level, for instance, the Freedom of Information Act"1ldocs direct
that information compiled by government be accessible to the public, but
even that Act exempts a variety of categories of information from gov-
ernment’s duty to disclose.1?2 Hence, the fact that public entities have
used public money to obtain information does not necessarily mean that
the information itself should be publicly available,*J and a large quantity
of information that has been gathered by public entities is not available to
the public under the Act.

Against this background, the role of the public court system in pro-
viding a framework for the exchange of information through discovery
hardly provides a basis for providing public access to the information
thus generated; there is no Freedom of Information Act applicable to
information obtained through discovery. The reality of modem discov-
ery is that most information exchange occurs without any significant in-
volvement of the court system. Since 1970, almost all discovery in the
federal court system has been entirely party initiated,*4 and court person-
nel are ordinarily ignorant of the specific timing, much less the subject
matter, of the information exchange.& 'l his point is reinforced by the
common complaint in recent years that judges have taken an insuffi-
ciently active role in discovery.8 As a consequence, the rules have been

8L 3US.C. 1552 (1983). . . . .

8. sttid § 352(h). which lists exemptions from the disclosure regulrements. These include,
amon_? others, confidential trade secrets or financial information, id. § 552(b)(4), personnel and med-
ical files whose d .Tosure would constitute an invasion of privacy, id § 5 )(5?,.or.|nfqrmat|0n
Erggared by or for the use of an agency responsible for ret{;ulatmn of financial institutions, il

2%)(8). The Supreme Court has sometimes interpreted these exemptions broadly. See, t.g,
John Doe Agency v. John Doe Corp., 110S. Ct. 471 (1989) (interpreting exemption Tor "records
compiled for law enforcement purposes” to include materials originally obtained for entirely differ-
ent reasons and transferred to FBI onlk{ after FOIA request was made).

83. CF. United States Dep't of Justice v. Reporters Comm, for Freedom of the Press. 109 S. Ct.
1468, 1476-T7 (1989) ?fact that federal funds were used to_prepare files demonstrates that informa-
tion in files was not "freely available"; therefore privacy interests 6us_t|fy|ng refusal to disclose at-
tached). Indeed, in some circumstances disclosure of information obtainéd by governmental entities
to other agencies of the federal govermment is forbidden. Stt. tg., United States v. Sells Eng'g Co.
463 U.S. 418 (19832 (Federal Rule of Criminal Procedure. 6(¢) Torbids routine disclosure of grand
jury materials to attorneys in the Civil Division of the Department of Justice); 26 U.S.C. §6103
(1988) (limiting intra-govemmental revelation of income tax return information). Civen these limi-
tations on dissemination of information within the government, it is hard to credit claims that the
puglgc should have a piesumptive right of access to material because it was obtained through use of

ublic resources.
d Until 1970. parties seeking to inspect documents had to make a motion supported by good
cause before obtaining discovery. This Froved unworkable, and only about JJTi of litigants see _|n(]1
inspection complied, preferring’instead to rely on |nf0rmal\e/1\c71reements. SttW. Giasix, Pmtria
Discovery inthe Adversary System 2.0(1968); 8C. Wrioht AA. Miller, Federal Prac-
tice and "Procedure §2205°(1970). The 1970 amendment allowed document production, like
%etposFl)tl%rE and interrogatories, to be initiated without any involvement of the court. Stt Fed. R.
v. P. 34
8. stt Marcus. lupra note 2, at 12 o _ . _
8. For example, when Rule 26 was amended to require limitations on discovery in tome cir-
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amended recently to create additional opportunities for judicial supervi-
sion of discovery,87 although the thrust of changes has been to invite the
judge to curtail discovery rather than promote it.8 The basic point is
that the role of the court, where the court takes a role at all, is as a
manager of the litigation and not as a producer of information.

Under normal circumstances, then, it is an overstatement to say that
discovery makes significant use of public resources. True, the possibility
of resort to judicial enforcement lies in the background of cases where
discovery proceeds relatively amicably. In addition, in some product lia-
bility cases it may be that, despite protective orders, plaintiffs encounter
much “hard ball” resistance from defendants.8 Yet in general, the ac-
tual involvement and investment of publicly funded courts in the process
is minimal. Given the breadth of disclosures that may occur between the
parties (sometimes without the filing of any formal discovery requests),
this factor does not justify public access to discovery materials.

This is not to say that there are never cases in which the court sys-
tem plays an integral role in developing infoimation during the discovery
phase. A leading example is the initiative taken by Judge Miles Lord in
several Daikon Shield cases before his court to pressure defendant A.H.
Robins Co. to produce more information on the product.90 Perhaps in
such extraordinary cases arguments could be made to justify public ac-
cess due to this investment of judicial resources. But such arguments
disregard the normal limitations on the judicial function in the American
system. Judge Lord himself was reprimanded by the Eighth Circuit for
his partisan conduct of these litigations,9 and efforts by judges to de-
velop evidence generally exceed the American model of judging.®2
Whatever one’s view of these extraordinary instances, they do not pro-
vide support for the general proposition that the involvement of public
resources warrants access to discovery.

cumstances. the Advisory Committee on the Civil Rules eiplained tha: "(tlbe rule contemplates
greater judicial involvement in the discovery process and thus acknow ledges the reality that it can-
not alwags operate on a self-regulating basts.” Fed. R. Ctv. P. 26 advisory committee's note (193)

Amends.).

87. "stt Fed. R. Civ. P. 26 Srovidini for discovery conferences). o

88. SttFed. R. Civ. P. 26 g(descn ing situations in which court shall limit discovery).

89. Stt Infratest accompanying notes 2)9 Z(re?ardmg ev.lluatmg.clalms of reliance by de-
fendants on protective orders with reference to their actual behavior in discovery). .

90. For a description of this effort, set S. Engelmayer i R. Wagman. Lord's Justice:
One Judge's Battue to Expose the Deadly Daikon Shield 165,—9).(9198)). It ts worth nou-s
that there was an order in the case not to destroy documents obtained in discovery. SttGardiner v.
A H. Robins Co.. 747 F.2d 1180. 11%851(8th Cir. 1*34). _ _ o
91 A.H. Robiruo., 747 F.2d 1180. The appellate court noted the judge’s active participation
in discovery, including travelling to Richmond. Virginia, to preside over depositions and aﬁpomtmg
two special masters to supervise the ptoduction of documents, ki at 1 . 1191-92. The Eight
Circuit reprimanded Judge Lord for requiring three top Robins officials to anear in his courtroom
in connection with the dismissal of the cases througlh settlement and castu};a ing the officials for the
defendant's conduct m relation to the Daikon Shield and the conduct of the case.

92. St e.g.. Band's Refuse Removal, Inc. v. Borough of Fair Lawn. 62 NJ. Super. 522. >6)
A.2d P'S (19603 (court reverses because trial judge appointed "amicus cunae" to develop est-a
evidence and called 11 witnesses at Inal while parties called only 6ve|.
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Lurking in the background, however, one senses a broader conten-
tion that litigants who use the courts should make a public disclosure of
pertinent information as a sort of price tag for admittance. In some
ways, the courts traditionally have required such disclosure. Ordinarily,
for example, the plaintiff must file a complaint disclosing some specifics
about the claim,91 the defendant must file an answer, and these docu-
ments are regarded as a part of the court record that is open to public
view Although it is far from clear that this disclosure is designed to
reveal information about the parties,% the fact that it occurs sometimes
surfaces explicitly as a sort of price that courts require litigants to pay for
access to the publicly-supported court system.91

Perhaps this price-of-admission view is appropriate with regard to
some organs of government, such as the Securities Exchange Commis-
sion in its review of public offerings of stock, since those disclosures arc
directed to the public.96 But it is hard to see why such attitudes should
apply in general to civil litigants, and especially difficult to understand
why they should apply to the essentially nonpublic discovery process.97
As a general matter, one should be cautious about imposing new burdens
on those who seek to use the public courts, particularly given the poten-
tial intrasiveness of discovery. One should ask how insistence on re-
vealing discovery serves the goals of courts.  Below, this article turns to
the ways in which access to discovery information might improve public
understanding of the courts® and the public interest in discovered infor-
mation itself.9 Beyond these possibilities, the proponents of public dis-
closure have offered no persuasive reasons for access, and the generalized
“ticket of admission” attitude therefore adds no weight to arguments for
public access.

B. Public Scrutiny of the Court System

Beyond saying that discovery should be public because it occurs

93, The practice of allowing tome plaintiffs toproceedanonymously providesan exception to
this rule in so?ne Cases. SttStei%man. £Mie Trial,gseudorwaysPau)elsF:J WhenShould pLitiganls
be Permitted o Keep Treir Idntities GnficentialT, 37 Hastings LJ. 1(1983).

9. The main reason for requiring some notice of the grounds for the suit and defense would
seem to be to enable the public to be aware of the kinds of cases that are before the courts, not to
provide public tnsigh. into the matters in dispute. Nevertheless, it is frequently true that such disclo-
sure does occur and is an important side-effect of the filing of a suit.

95. Stt Barron v. Florida Freedom Newspapers, Inc.. 531 So. 2d 113 119 (Fla. 1983) ("The
gamcs seeking a dissolution of their mamage are not entitled to a private coun proceeding just
ecause they are required to utilize the judicial system."). , _

9. "Federal secunttes laws place a pnee of disclosure upon access to interstate capital mar-
kets Once matenals are utilized in that disclosure, g%/ become representations to third pames by
the corporation” In rtJohn Doe Corp. 675 F 2d 482, 489 (2d Cir. 191i2). o ]
_97. Some couns recognize this point: "the Marshalls have a right o seek to vindicate their
civil nghts without thetr individual concerns being sacnficed to a generalized desire of the press to
publish and the public to know every fact disclosed by the discovery prrcess as soon as the panics
do." The Courner Journal v. Marshall. 828 F 2d 361. 366 (6th Cir 1917),

B Setinfia test accompanying notes 100-27.

99  Set infra test accompanying notes 128.57.
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under the auspices of a public court system, proponents of access invoke
first amendment and common law rights of access to trials and some
related proceedings in court. Although providing access on these
grounds can enable the public to observe and evaluate the actual dispute
resolution performance of the courts, the arguments for applying them to
discovery arc too broad.

In a series of decisions, the Supreme Court has gradually expanded
rights of public access to criminal trials and certain pietrial events in
criminal cases, developing a two-pan test to govern public access. The
first step looks to whethi* i given litigation-related event historically has
been open to the public.100 The second stresses various functional values
furthered by public access. The Court has found that public access af-
fords the public an opportunity to understand the court system,10 per-
mits the public to serve as a check on the court system,1® furthers the
truth-seeking process by prompting witnesses to tell the truth,1®and fos-
ters an appearance of fairness by enabling the public to content them-
selves that trials arc handled in a fair manner.104 Given these benefits of
access, the Court has overturned orders closing the trial of a sex offense
during the testimony of the victim,1% the voir dire of the jury in a crimi-
nal case,16and a preliminary hearing in a criminal case.107 The impor-
tance of these issues of public access to criminal trials recently has been
brought home in the trial of Washington D.C. Mayor Marion Barry by
the court’s order excluding two religious leaders, which the D.C. Circuit
ordered the district judge to reconsider in light of the first amendment
right of access to trials.10*

The Supreme Court has not ruled on whether these propositions ap-
ply to civil cases as well, but the consensus among lower courts is that
they do.1® Moreover, the general policies served by access arguably ap-
ply to discovery. Given the centrality of discovery to disposition of civil
cases,110 and the widespread clamor about abuse of discovery, it would

100. Eg., Globe Newtpaper Co. v. Supenor Coun, 457 U.S. 596, 605 (1982),
101 Richmond Newspaper*. Inc. v. Virginia. 448 U.S. 555 (1980).

102. Eg- .Gldo* Nenpoptr, 457 U.S. at 606. )
103 Eg., Richmond Sewipapen, 448 U.S. al 596-97 (Brennan. J., concurrin g .
104. Eg., Prew-Lnterprite Co. v. Superior Court. 464 U.S. 501 508 (1984)% ereinafter Priu-

i

1:% Gl Newtpaper. 457 U.S. 596.

106. Prtu-Enttrptt 1,464 U S. 501 .

107.  Prest-Enterpnte Co. v. Supenor Coun. 478 U.S. | 19862 Eherelnafter Prra-Enterpris* i
108, S*t United State* v Barry. Not. 90-5149; 90-J150. 90-5151 (D.C. Cir. July 5. 1990) ("No
individual can be wholly euluded from Ihe counroom merely becaure he advocate* a particular
political, legal or reh%nout point cf view—even a point of view that the dittnct coun or we may
regard ai antithetical fo the fair administration ofjinnee."), rth"gdenied. (DC. Cir. Nov, 29.19W);
Lewis. 2 Barry Supporters Gtl New Bid toAttend Trial, N.Y. Time*. July 6. 1990. at Al I. col. I.

109. Eg.,Westmoreland v. Columbia Broadcaltm% Syt., 752 F.2d 16,22-25 (2d Cir. 1984). et
denied, 472 U.S. 1017 (1985); Publieker Indut. v. Cohen. 755 F.Jd 1059. 1067-71 (Jd Cir. "1984);
Brown A Wilhamwn Tobacco Corp. v. FTC, 710 F.2d 1165. 1177-79 (6th Cir. 1985). .

110  For a description of thit trantformation. tee Lunquitt. Trial Lawyer or Litiggtor, 7 Lrrica-
tION 5, 4 (Summer 1981)
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seem that access serves the value of giving the public a basis for assessing
the system’s functioning. Although it would be ironic if complaints
about the burden and intrusivcness of discovery magnified those burdens
by providing a basis for public access, some commentators have so
urged."1 Furthermore, if public access promotes truthfulness in testi-
mony, that service would seem important at the deposition as well as the
trial stage, and arguments based on this notion have been made for pub-
lic access to depositions.1" Indeed, public interest in the resolution of
disputes involving public norms might justify public access to settlement
discussions"* and information about disputes that did not mature into
actual lawsuits."4 The potential impact of this set of access arguments is
therefore truly breathtaking, transforming the public’s role in litigation
from the one we have known traditionally. Not surprisingly, courts have
rejected the extension of this reasoning to discovery."5

The restraining influence on such arguments is the Supreme Court’s
historical test that looks to whether there is a tradition of openness to the
litigation activity in question."6 Yet such historical inquiries often have

FDiscover, his replaced (nil is the mechanism for resolving disputes. Litigators mirth forth

rom law firms flanked by junior partners, associates and panlegils much as fifteenth century
[talian armies ventured from W|mn% city-states. _These arm.es left home and lived well off the
land as they proceeded to confront the enemy. TheY avoided direct combat at all costs. The
process, leading up to it was too rewarding, while battle itself was too risky. Thus does litigation
proceed today.

Id.

111 st Note, supra note 71, at 1825 q'because many cases end at (he pretnal stage, citizens
should be given access to such proceedings to avoid di-toned views of the judicial system").

112 Stt Resmk, supra note 71, at 423 (noting, in connection with ar%um_ents about value of
public participation in taking of testimony, that "witnesses testify not onlr a ¥HI|S but also at depo-
sitions. and judgments are rendered notonly after live testlmonX, but also arter (he submission of
paEersjg; Palm Beach Newspapers. Inc. v. Burk. 471 So.2d 571, 582 (]Fla.. App., 4th Dist. 1985)
(“Florida, like vinually every other jurisdiction, has in essence a pretrial criminal justice system in
which theoveywhelmlnﬁ majority of cases are concluded without a frial. In most instances, then, the
information disclosed t rou?_h discovery will be the onlgg information the public has about the facts
of the case."); sttalso Applications of Nat'l Broadcas m% Co.. 828 F.2d 340, 347 §6Ih Cir. 1987)
("Openness mgudlmal proceedings promotes public confidence in the courts. The Supreme Coun
has pointed out (hat openness hu been apnnugle that accompanied thellonﬂ evolution of proceed-
ing* culminating in the modem cnminal trial. One feature cf that evolution has been the increasing
importance of pretnal proceedings.").

113 Resmk, supra note 71, at 430 ("Should we mandate that litigants discuss settlements in
places where strangers can listen?").

114 Sttid. at 428 (“if lawsuits are important moments that implicate the public, so are many
disputes that are never transformed into lawsuits").

115 Eg., Anderson v. C-yovac. Inc.. 805 F.2d 1.12 (1st Cir. 1986) (“Nor does public access to
the discovery pracess play aIS[?nnflcant role in the administration of justice. Indeed, if such access
were to be mandated, the civil discovery process might actually be made more complicated and
burdensome than it already is."); sttalso Mokhiber v. Davis. 537 A.2d 1100, 1110 f,D.C 1988)
"General access to discovery materials, however, will not ﬁromote these ideals of public scrutiny.

y definition, discovered materials, as such, play no role in the courtroom or in the judge's decision-
making. ... Public access to discovery materials, therefore, would focus attention not at alt on the
courts, but solely on the presumptively private affairs of the parties.").

116. Eg., Note. Ivhat Evtr Hopptnrd to “Thit Riight to Know" 7 Acttst 1o Gortmmint-Con®
tolid Information Sinct Richmond Newspapers. 73 Va. L. Rtv. 1111, 1117 (1987) (historical
prong at limit on "theoretically endless" scope of right to access).
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proved difficult to accomplish in an era of innovations in litigation."7
Certainly, intense browsing through the arcana of past litigation prac-
tices often seems an unrewarding wuy of resolving issues of public ac-
cess."* Moreover, innovations in litigation fortify arguments for an
expansion of the areas of legitimate public interest, as some courts have
recognized."’

This country may be gingerly approaching epochal shifts in litiga-
tion that would warrant profound changes along the lines of those sug-
gested by commentators speculating on the supposed policy advantages
of public access to an array of dispute resolution activities.120 There are
signs that our attitude toward adjudication itself may be moving away
from the trial in court to an extent that calls for expansion of access to
other litigation events, including but not limited to discovery, as a substi-
tute for the traditional public right to attend the trial.22L Beyond that,
judges may be tending to emphasize mediated se'.ticments as preferable
to adjudicated outcomes.12 This movement toward alternative dispute
resolution has generated a mountain of liteiature, and need not be ex-
amined in any detail here. The point is that arguments based on public
interest in access to proceedings now important to litigation may at some
point be justified although these proceedings were not traditionally open
to the public.

Recent developments suggest sensitivity toward these concerns.
Thus, in order to afford the public a greater opportunity to observe ac-
tual trials, the federal courts are embarking on an experiment allowing

17, For.analogious difficulties with such an historical tat, consider the problem! the Court has
encountered in applying the jeventh amendment’! guarantee of a right to jury trial in "case* at
common law” whenconfronted with new types of proceedinp. Although the Coun continues to
make hiitorical inquiry under one prong of its seventh amendment analysis, last term Justice Bren-
nan urged that this inquiry be abandoned altogether. Stt Local 391 v. Terry, DOS. Ct. 1339, 130
33 (1990) (Brennan, J., concumng in part and concurring in the judgment).

118, For an example, see In rt Reporters” Comm, for Freedom of the Preu, 773 F.2d 1323,
1333-36 (D.C. Cir, %mwhlchthen- udge Scalia dredged through nineteenth and early twentieth
century cases to divine the attitude of courts at that time concerning public access to filings in court.

119, St Mokhiber v. Davis. 337 A.2d 1100, 1112 (D.C. 1988). Referring to discovery motions,
not the raw fruits of discovery, the coun stated:

It would make little sense to shut off access for what is. practically speaking, a new kind of

Judicial processaust,because, that pinicular procedure did not exist'at common law. Instead
the public_should enjoy the rufqht to view new kinds of proceedings when they are like traditional
ones in this significant respect: that access will serve the same values and policies which under-
lie the comman law’s recognition of the public right to view other parts of coun procedure and
which, indeed, are similar“to those values and policies upon which asserted first amendment
rights are {UStIerd. In shon, we do not view the_ common law right of access as one frozen in
hlstori/1 but rather as one that, in the fingst tradition of our junsprudence. must reflect changes
brought by the times.

Id.

120 Sttsupra text accompanying notes 109-14.

121 For a discussion of these developments, see Marcus, Computing Eouity”s Conoutstf Re-
m(1989) on tht Futurt of Trial Vndtr tht Ftdtral Knits of ivill Fmttouit, 30 U. PITT. L. Rev. 723

122, St tg. Brunet. Qutiiioning tht Quelity of Altumetire Disputt: Ktsolutian, 62 Till. L.
Rev. 1 30 (19%%) (desenbmg "an attrlltglljde (amonﬁudges} that a InaISprgtptresents judicial failure™):
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television cameras into courtrooms.UJ More significantly, in California a
recent report urged that statutorily mandated proceedings before private
judges be open to the public in the same way trials are open in the public
court system.124

Obviously, it is a large step from these broad issues to public access
to discovery.15 Moreover, the Luprcmc Court already has declared itself
unanimously of the view that d scovcry was not historically open and is
not a part of the civil trial.126 The array of nontrial activities that might

623. SttGreIenhouse, Fecderal Count artMoving toLet InRadioand TV, N.Y. Times, Sept. 13
[HO, it A 14, col. 4

124, SetJudicial Council of Californio, The Rtpon and Reconmendations oftht dulicial Coun—
dlAdvisory Comniittee on Private Judges 2J. 29-32 (1990). _ .

123 ualitatively different and more difficult Issues anse when discovery materials are
presented to the court in‘connection with a pretnal motion, because access then may be important to
public scrutiny of the decisions ofjudges. As a general matter, the decision of whether (his use of the
materials provides a basis for access turns on the nature of the motion and the role of the documents
in the resolution of the motion. Set Marcus, supra note 2, at 46-19. The courts sometimes have
taken different approaches to these issues. N . .

_As astarting point, where a motion results in a decision on the merits. access to the materials on
which the decision is based seems as necessary as access to a tnal. Set Rushford v. New Yorker
Magaxine. Inc., 846 F.2d 249, 232 g2dC|r. 1988) (““Because summary judgment adjudicates substan-
tive rights and serves as a substitute for tnal, we fail to see the différence between a trial and the
situation before us now."); Inre Continental 111 Sec. Litig., 732 F.2d 1302, 13084)9 (7th Cir. 1984);
of. Anderson v. Cryovac. Inc.. 805 F.2d I. 9 (1st Cir. 1986) (access to materials Used on summar
judgment motion “at the farthest reaches of the first amendment right to attend judicial proceed-

ings").
%ome.have concluded that where summary judgment is denied access is not necessary, because
such a ruling does not resolve the merits of the case. See Times Herald Printing Co. v. Jones, 717
S.W.2d 93J,7940 (Tex. Ct. Aspp. 1986) (order denying summary judgment “onI{ a preliminary ruling
that a fact issue existed"). Some even question the need to dgramt access to materials submitted on a
summary judgment motion._Consider the views of ther.-Judge Scalia in In rtReporters* Comm, for
Freedom of the Press. 773 F.2d 1323 (D.C. Cir. 1985). . o .
(Mjatenal placed before the court in connection with summary judgment motions is not consti-
tutionally reciuned to be open to the public— unless we are 10 su Aect the trial courts to the
constitufiona neces,a%y of ruling, either pre-trial or post-trial, on the admissibility of volumi-
nous material that is filed, and perhaps even refened to in the summary judgment motion, but
not s%té%ht to be introduced (at tnal].

Id. at .

Lat 1
Othen lake a broader view. Thus, in In rt Petroleum Prods. Antitrust Litig., 101 F.R.D. 34
(C.D. Cal, 1984), the court reasoned that access extends to all documents the judge should have
considered, not only those actually relied on. Set id. at 43. One coun has concluded that “the
Rgesumptlve public right of access does a plg to mctions filed with the coun concerning discovery.”
okhiber v. Davis, 337 A.2d 1100, 1111 (D.C. 1988). Contrast the First Circuit's view:_
(A] request to compel or protect the disclosure of information in the discovery process is not a
request for the disposition of substantive nghts. Matenals submitted to the coun for its consid-
eration of a discovery motion are actually one step funher removed in public concern from the
tnal process than the discovery matenals themselves.
Anderson v. Cryovac, Inc., 805 F.2d I. 13(1st Cir. 1986). Butdf: Sole. A FirstAmendment Ri?tof
Acoess toAfficavits inSupport of Search Varrants. 90 Coiu.w. L, Rev. 2216 (1990) (urging that role
of affidavits in decision whether to issue warrant justifies access). _ .

_ Thit discord shows that there are genuine areas for dtsagreem*nt concerning the access issues
raised in civil Iltl?atlon. But these issues turn on Ihe decision-making role of the coun, not the mere
fact that matcnal it turned over through the d|scover)giprocess.

12%6. Seesgoratext accompan_ym% note 22; seealso In rt Reponers* "omm. for Freedom of the
Press, 773 F 2d 1325, 1337 (D.C. Cir. 1985) (Scalia. J.) (“Traditionally, absent a statute or court
order, even parties to the cate did not have the nght to inspect depositions taken at the behest of
their opponents.**); In rt Agent Orange Prod. Liab. Litig, 104 F.R.D. 559, 366 (E.D N.Y. 1985)
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be encompassed within such a public right of access—possibly including
settlement negotiations and information about potential suits that are
never even filed in court—emphasizes the present reality that such access
is not required. The point is that this sort of access argument proves far
too much to be persuasive on the question of discovery access at this
juncture. Perhaps greater access to in-court activities may soon arrive,
but even that raises risks of disrupting or completely frustrating settle-
ment promotion efforts. Given the severely disruptive consequences of
general public access to discovery,127 there is no reason to expect such
arguments to prevail on that issue in the foreseeable future.

C. Public Interest in Discovered Information

The critics of protective orders in product liability cases do not
stress the systemic arguments examined above so much as the public in-
terest in the content of the material sometimes unearthed through discov-
ery in those cases. Certainly there may be instances in which public
interest in the information itself may warrant access to discovered infor-
mation.124 But a broad invitation to afford access to confidential discov-
ered information because there is a public interest in the information
itself diverges significantly from the basic purpose of courts to resolve
lawsuits.

This divergence is illustrated dramatically by the attitude of the me-
dia, often strong proponents of access based on the public interest in the
information itself. By publicizing the actual actions of courts, the media
may further interests in public knowledge and understanding of the work
of the courts. But it should be emphasized that the media do not em-
brace the goal of adjudication based on full disclosure that lies behind
broad modem discovery. To the contrary, the media go to great lengths
to resist disclosing relevant evidence they possess in order to protect their
confidential sources.12 Indeed, they even resist testifying about things
they personally witness in public.130

One need not question the strong arguments in favor of such special

("After Sattle Timesr. Rhinehart; ... there can be no question that the First Amendment doe* not
recuire open access to discovery materials."), affd, 821 F.2d 139 (2d Cir. 1987).

127, Set infratest acompanying notes 158-7L. o o ,

128 Set Marcus, note 2 at 50-53 (dllscussmgpnstances in which public interest in govern-
mental acts may warrant access to discovered information). . _

. For a'time, some reporters claimed a first amendment privilege to refuse to testify. The
Supreme Coun rejected this contention tn Branaburg v. Hayes. 408 U.S. MS a1972). Cunously,
reporters alto have argued that the first amendment protects them from liability if they break"a
FIJ{(I)mSIS%(Iif ggré?fgggﬁhty See Cohen v. Cowles Media Co., 457 N.W 2d 199 (Mmn.), cert framed,

130 £g.. New York Times Co v. Supenor COun. SI Cal. 3d 453. 796 P.2d 811, 273 Ca! Rptr.

98 (1990) ?ne.wspape[ could refuse to turn over unpublished photographs of accident that pve nsc to

rolductt ‘lability action); Delaney v. S_uFenor Court. JO Cal. 3d 785, 789 P.2d 934. 265 Cal. _Rﬁtr.

33 (1990) (California newsperson's shield law protects reporter irons having to disclose unpublished

nonconfidcntial eyewitness information, but immunity can be overcome in criminal case where de-
fendant demonstrates reasonable likelihood that information will be helpful to defense)
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treatment of the press to recognize that in important ways the goals of
the press are fundamentally different from the goals of the courts.
Thoughtful representatives of the press recognize the irony of simultane-
ously arguing for public access to information others arc compelled to
reveal in pretrial discovery while refusing to provide information they
possess at trial where it is important to the resolution of a case.11l Re-
porters’ resistance to revealing information that is relevant to resolution
of suits underscores the differences between the information-gathering
objectives of the media (to satisfy public curiosity) and that of courts (to
resolve cases correctly). That difference is the key to appreciating the
difficulties presented by arguments for access to discovery based on pub-
lic interest in the information itself.

Reflecting on the attitudes of the media emphasizes another key
point—the public’s actual interest in information about other people may
not accord with an informed observer’s belief about what the public
should find interesting. The variety of subjects that some sector of the
public will find interesting is almost unlimited. Anyone who has sur-
veyed the magazine offerings at the checkout counter of an average
American supermarket will appreciate that the public appetite for tidbits
of information, even about seemingly ordinary people, is very broad.

This omnivorous public appetite could support a finding of public
interest in a wide variety of matters subject to discovery. Famous people
often become involved in litigation, for example. Is it not likely that
most members of the public would prefer to attend depositions of the
parties in Tump v. Trum p 112 than depositions in an automobile rollover
suit? Is there any doubt that more members of the public would be inter-
ested in documents concerning the financial worth of singer Diana
Ross123 than copies of testing done on a new drug before it was released
on the market? Indeed, a leading protective order case involved exclud-
ing a plaintiff from the deposition of defendant Jacqueline Onassis be-
cause of concern that he would use the deposition as an opportunity to
photograph her and disseminate the resulting pictures to the interested
public.13*

These questions may seem to demean the issue of public interest, but
it is worth noting that such matters as the operation of a professional
football team have been found to have sufficient public interest to war-
rant access to discovery.133 The proponents of public interest access

131 Stt Keeping Secret*: Juttice on TruJ. it Jt*32 (Apr. 1990) (?tatement of Alice Lucin,
attorney for vinous reponer group*, at program put on by the American Tnal Lawyen Association)
("lronically, when they a/e subpoenaed. reporter* want thu same kind of *ecrecy.™).
. Litigation haa erupted in New York state coun between Donald and Ivina Trump.

133 SttDavis v. Rom. 107 F.R.D 326§,S_ONY 19*5) (court refuse* to order production of
mformgtlon about Diana Rou"* financial condition even though plaintiff agrees to submit to protec-
tive order).

134, %Balella v Onauis. 417 F2d 916. 997 £2d Cir 1973 .

133 St Bowlen v. Distnct Court. 733 P 2d 1179 (Colo 191? (overturning tnal court order
vacating protective order) The educated reaction to this rumple, of course, is that prcfestional



