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Alaska State Legislature

Please enter into the record my testimony to the House state Affairs
committee name

Committee On House Bill 67 ( 3/6/91 t

bill/subject

Thank you for your work on House Bill 67. We do appreciate your support and enthusiasm.
I am sorry we were not able to testify by teleconference, however | hope | can express
my appreciation and concerns in writing.

I am afraid with the re-write, we are getting further and further away from the original
intent of the bill, and may even be"throwing the baby away with the bath water.”™ 1In the
first place, we had hoped to have a bill to give Impoundment powers to law enforcement
officials on the advise of a veterinarian in cases of hooved animal abuse and neglect,
and to provide for a speedy appeal process. Now the bill has evolved to exclude vetcrin-
ian advise and Include all animals and the appeal process is still lengthy (60 plus dayB
is a very long time to care for and feed horses or other 1large animals). With the
inclusion of all vertebrate living creatures (not humans or fish) we will have the wrath
of the dog mushers as well as trappers and hunters opposing this bill. We know how strong
their lobby is, and what a fight they will put on.

Can we please come back to basis at this time... to write the bill to address cruelty/neglect
and impoundment of Hooved Animals, le: the traditional domesticated livestock animals

such as horses, cows, sheep, goats, pigs and etc. Then at a later cate and/or in another
bill address other animals.

It Is not that 1 am for cruelty to other animals. 1 love and own a dog, cat, rabbits
chickens and so forth... but 1 think to include these other animals in a bill at thl3
time would create a large battle on topics and situations not gernalne to horses and other
hooved animals. | don"t think the well being of hooved animals should be shot down in the

battle.

One small step forward(addresslng hooved animals first) would be much better than being
pushed back a mile. Please reconsider your direction at this time.

Myself or our group (the Alasks Equine Rescue) are always available for Information or

comment if you have questions or need help. You can contact me at 488-2048 (home) or
451-2902 (work). We are more than willing tohelp in anyw y, at any time. We are
all tired of seeing horses starved And worse yet die. Again thank you foryour
interest and your help. A
Signed: A
Testifier Margaret Benson

Alaska Equine Rescue and Applo Horse Farm

Representing (Optional)

P.0.Box 1900
Address

4B8-2048 (home)

451-2902 (work)
Phone No.

M O



HOUSE BILL NO. 67

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

A BILL

FOR AN ACT ENTITLED

"An Act relating to the impounding of mistreated animals.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

eSection 1. AS 03.55 is amended by adding a new section to read:

ARTICLE 2. MISTREATED ANIMALS.

Sec. 03.55.110. IMPOUNDENT
OP MISTREATED ANIMALS. (a)
Outside if municipalities and

w ithin m unicipalities that do not

provide by ordinance for the im -

poundment of mlstreatod animals,

the Department o f Public Safety

may Impound a mistreated anim al

and remove tho anim al to a place

where humane care and treatment
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can be provided. The department

may Impound an anim al only if

a licensed veterinarian has

issued a certificate of mis -

treatment regarding the animal.

The department shall give a

notice o f impoundment to the

owner, the owner's agent, or

the person in possession of

the animal at the time the

anim al is impounded. If the

department cannot notify the

the owner of the animal or tue

agent o f the impound -

ment at the tim e of Impound -

ment, the department shall post
a conspicuous notice of im -
poundment at the premises where
the animal was Impounded. I f

the department cannot notify
the owner of the animal or the

owner's agent of the impoundment

w ithin =£3= hours after the im -

poundment, the department shall

send a notice of impoundment

by certified mail to the address
if any, where tho animal was
impounded. Tho cost of impound-

Ing and caring for the anim al
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the animal.

(b) A certificate of mis-
treatment must state that in
the professional Judgment of

the veterinarian and based on

the facts

narian the an

ject of

known to the voteri-

imal that is sub -

the certificate is being

mistreated.

s hall be sign
narian issuing
(c) A no

poundment

cription

pounded,

anim al

state, a

reasons

anim al, th e location-mof'THU -
-andaratl, and a statement of the

rights o f the owner to appeal
the impoundment or to recover

theanim

ures to

or to re

(d)

provlido

ownor of

under th

ownor's

The certificate

ed by the veter-

the certificate.

tice of im -

must contain a des -
of the animal im -
a statement that the

is t

he custody of the

statement of the

for im

pounding the

al and o f the proced-
appeal the impoundment
cover the animal.

The

department shall

an opportunity to the
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costs of impounding and caring
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ment finds that the conditions

leading to mistreatment w ill

not rocur.
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under this section is not ro -
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jikktde.

HOT SPRINGS ROAD
VETERINARY SERVICE

Dr. Edwin Cook Blttn*r, Jr,, V.M.D.
P.O. Box 16058
TWO RIVER3, ALASKA 99716
(907) 488-7758

| basically sugport e |s|at|on such as house bill 67. In py
experience, need for such gislation 1s very evident by
the existence of fl u e and or mrstreatment cases wrth which
ave Deen invo ve that could not be satrs ac or|¥]
managed be cause 0f ef ectual exi |tnag aws ﬁ( the
0 led by workin

majority cases, can be with
and” not” against owners there awar(s arises cases w ere It
seems the “owner would rather do no hrng and | onore the
roblem than to acce t . help and relrev animal suffering.
hese cases demand |nst ument of the law to sHpPort
efforts to a Ievrate te srtuatron We Alaskans d our
Hdependence early, e|n n}] ependent does not glve one
terr ht to erres onsr 0Se wouse e]a%rment
that such a bill would aIIow false ¢ cfl %es to Dbe one
R}erson on another to satisty some ersona ven etta,
ust not, dn Yogrnron rea 1ze er of action
can be use h almos “f or re | P ebr It
Kooire 4& e, |—a any case of Talse a cus ton woud
ﬂ]urcklx drsmrsge B an competent nvest ator. | should
eetnerl nap re that Investigator, mearr he State

| also feel that the portions of this bill regarding the
defrnrtron of animals covered.should be reviséd as well as
the portion of the b.il| descrran adequatﬁ sheIE)er and
exercise areas. thrnk hat these areas should pe
determjned. as satrsfactory or not at the discretion of the
Investigating officer.

There are many excuses to do nothr % |n srtuatron a3
controversial”as th However, a just bill can
be formulated hy aII concerned parr or Ing” together

the common good.
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Alaska State Legislature

Please enter into the record my testimony to the
committee name

committee on . dated 2r27-91
bill/subject
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Alaska State Legislature

Please enter into the record my testimony to the J?hen<i> |TjsTy &£ P&airS
A committee name
H fi/ Cy
committee on — A / __ dated -? / / 9/
bill/subject
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Alaska State Legislature

Please enter into the record my testimony to the

committee on
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bill/subject
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Alaska State Legislature

Please enter into the record my testimony to the

committee name
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Thank you for opportunity to comment. | sent written toatimony
and a POM last Wednesday and have received replies. Thank you
for your concern and effort to follow through on this issue. |
can't reiterate enough that the wording in current animal control
laws does need strengthening, especially with regard to livestock
and large animals. It might cost a little more money in soma
state budget but it is minimum compared with the good that can be
done. There are support groups organized and willing to give the
time and facilities necessary to help rehabilitate those animals
rescued from a life of negligent care. I am a charter member of
Alaska Equir*e Rescue. Yes, we are new but we are enthusiastic
statewide. "ive us a chance to help those animals in need
through better animal control legislation. I'm not good with
legislative wording and any thoughts | have had are included
already in the input from other Equine Robcus members. Aoain.
t.ianko, and Keep Lrylng. mere s a lot of support even though
most people w ill not speak up.

Po So* 1013 z
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Alaska State Legislature

Please enter into the record my testimony to the
committee name

committee on R fe (o | dated 1 71\ A \
The state and all communities are definitely 1n need of more effective regulations dealing
with neglect of hooved animals. | strongly support tho Intent of HB 67, with some
revisions 1n wording, Including those suggested oy Alaska Equine Rescue. | realize there

are already laws that deal with mistreatment of animals (dogs and cats are well provided
for), but the agencies enforcing the laws need more support with Impoundment and resulting
responsibilities associated with the care of larger domestic animals, especially equlnes.
In Fairbanks, the Borough Animal Control 1s cooperative and does what they can with
limited resources. The Department of Public Safety has "volunteered” to be Involved; as
far as | know the Department of Agriculture Is not Interested.

My family has owned horses in Fairbanks for 32 years. | believe owning horses carries the
responsibility for assuming proper care. Horses are dependent on people for the basics of
life such as aoequate food, water, shelter, and safe surroundings. Society does not
approve of child abuse and should not approve of animal neglect, starvation, or abuse. In
some cases, owners would benefit from education about horse care (unwlllful neglect). In
other cases, owners have the attitude that 1t Is their right to allow a horse to starve to
death or otherwise suffer from poor care (willful neglect). More effective laws could
help curtail that atrocity. The community 1n general supports the Intent of HB67. Nearly
200 citizens in Fairbanks attended a seminar In December because of their concern about
neglected horses. Many people have volunteered and will continue to volunteer their time
and services to support attempts to alleviate the suffering of neglected animals. Those
people include concerned horse owners, veterinarians, farriers, and other other non-horse
owners. Alaska Equine Rescue Is a recently formed, statewide group started by caring
people with their primary goal the education of horse owners In proper care and the
assistance to rehabilitate impounded, neglected horses. They are not an animal rights
group, although they believe that animals deserve the right to basic life needs. Let
Alaska Equine Rescue help the authorities with their resources of knowledge, expertise,
time, effort, and some money and facilities to rehabilitate animals In need. Also, not
every animal can or should be saved after 1t has been allowed to suffer starvation; their
bodily systems sometimes are beyond repair and humane euthansla Is the only kind thing
that can be done.

Soeciflc case report continued on next page.
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continued testimony of Laura McManus, February 27, 1991
Re HB 6/, neglect of hooved animals - case history (without names and specifics)

There have been and will continue to be cases of animal neglect everywhere. One of the
ones I’m Involved in Is 1n nmy neighborhood. The horse was "rescued" by concerned people
Ju<f days before she would have died from starvation and neglect. She was placed In 3
different homes over 2 years and ended up back at the same place in the neighborhood and
was on the road to starvation when she was again rescued. But her story has not ended
because there is still no permanent home. The cwner will not relinquish ownership nor
accept the responsibility for care. Few people have the time, money, or facilities to
maintain a horse that Is in poor physical condition because of past neglect. If local
authorities would have had the means to address this situation the first time the horse
was in trouble it could have been impounded, rehabilitated, and placed 1n a caring home.
The condition was allowed to continue and this horse suffered enough that she has
permanent physical damage and can never be a useful horse again. She can't speak up for
herself, but what can be done. For those horses not yet in this situation, something can
and should be done to look out for their future; just because It might cost a few dollars
does not mean that society should turn their back on the Issue.

There is no acceptable excuse to not care for an animal once a person decides they "own"
it. There is also no excuse to not have the means for effective intervention by
authorities when starvation and neglect are occurring.

Note: | was signed up to testify in Fairbanks at 8:30 Wednesday morning. There was not
enough time for testimony and | was told that my written statement would be accepted and
as effective. | admittedly have elaborated a little more through the written word. Thank
you for caring and taking this bill into consideration. It was a draft and needs some
changes and/or stronger, clearer wording. Please don’t cloud the Issue by lumping it
directly with cats, dogs, or even rabbits.



Deanna Jo Thornell Sanderson
P.0. Box 61263

Fairbanks. AK 99706

(907) 479-2500

March 12. 1991

To: The House State Affairs Committee
Subject: A Licensed Veterinarian's Respanse to:
Work Drab of HB 67 (State Affairs) - 3/6/91

Sponsor(s): Representatives Koponen. Moyer

In reference to Article 2. Mistreated Animals, Sec. 03.55.110. - impoundment of
Mistreated Animals. | Wish to make the following statement concerning the
"allowab|||ty" of “the peace officer to remove the animal to a place where humane
care and treatment can he provided."”

Making decisions about animals, i.e. life and death, has been put wisely in the ‘care’, of
veterinarians in_this state. 1 hold a current State of Alaska license to practice
veterinarian medicine. However, before obtaining this license (even_though | held two
other licenses from other _states). | was not allowed to give a rabies shot in Alaska
without a license from this state. Now Peace Officers shall be given the power to
remove animals from resident's homes without a license? Peace officers, who may not
even own_animals or care for animals themselves, are 'instant’ professionals? Sounds
like practicing without a veterinary license to me! As a professional in this area. | am
particularly interested in your refefences in this bill.

| have formulated some ideas, and wish to share them with the committee.

A PROFESSIONAL PANEL

1 recommend that a pane! be formed, consisting of 3-5 veterinarians from various
areas of the state, including 2-4 representatives from the University of Alaska
Cooperative Extension Service. State and federal veterinarians should also serve on
the panel. The professionals from the Cooperative Extension Service and state/
federal veterinarians travel extensively around the state inspecting rural
establishments, and are well versed in the federal laws in this area. This panel can
determine "professionally’ what standards are acceptable for animal care by the public.
The Cooperative Extension Service deals, on a daily basis, with Alaskan rural farmers
and knows what common "mismanagement “areas are versus "abuse".



Page Two
Wark Draft HB 67
Dr. Dee Thornell Sanderson

2) | would like to see several members of the communitP( involved in the process
of preparing a final bill. Following is a recommended fist:

*A representative from one of the dog-mushing associations.

*A representative from the rodeo or Quarter horse association - (these two
groups travel around the state and are_familiar with state-wide practices);

*A Tepresentative from the Dairy Association; .

*A Member of each of the Animal Control facilities around the State:

*An attorney to deal with legal matters:

*A farrier flom several areas of the state. These people travel all over and see

many establishments.

CONCLUSIONS

| have had first-hand knowledge of animals receiving inhumane treatment by peace
officers. In one instance, an animal was returned back to the owner 75 pounds ||t]1hter
than when |t left its home. It had received several. wounds around the face and Tegs.
No professional investigations are done in most instances and the “peace officers"
ofhe]n let emotion rule their decisions. | have not been impressed with their intelligence
either.

In reading this working draft, it is obvious that lawmakers are in need of professional
guidance,” My overall "concern is that the animal be well treated without violating
constitutional” rights of the owner: that federal laws are not violated.

| respectfully offer my assistance in helpin? the committee, knowing well that it is not
the intention of the committee to make "illegal” laws,. understandlng full well that the
committee is concerned with the "well-being™ of the animal.

Thank you for allowing me to express my views on this matter, and | hope that you
will contact me for assistance soon.

Deanna Jo Thornell Sanderson
Doctor of Veterinarian Medicine
State of Alaska
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Alaska State Legislature

Please enter in.o the record my testimony to the

committee name

i House B ill No. 67 7 March 1991
committee on , dated
bill/subject
I believe there is a need for House B ill 67 (with suggested
revisions).
Neglect and abuse of horses s not a recent development. |
have had personal experience relating to this problem in Alaska
since 1957. No help was available. I had to purchase the horse
to protect it. I "’m currently keeping a mare that should have
been impounded and p it in foster care.
The major goal of5Jthe recently formed ALASKA EQUINB RESCUE
association is to/\the wvoice for horses suffering from inadequate
care from people upon whom they are dependent. AER would lik e
to volunteer its assistance as needed.
This problem is not going away by its e lf. Concerned citizens
need to Help A Horse Survivel
Thank you.
Dorothy M. Wilde
Signed:
Testifier
Self and Alaska Equine Rescue
Representing (Optional)
PO Box 8000S, Fairbanks, AK 99708-0005

f/M

Address

479-2358

Phone No.
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mpi- Date Referred: February 5, 1991 FURTHER REFERRALS: Finance

Date of Committee Action:a**0""7/

iv& The STATE AFFAIRS Committee considered HB 73
¥ i W - e C
m HOUSE BILL NO. 73 f . APPROP: SALMON FOR OPERATION DESERT STORM

"An Act making a special appropriation to the Department of Military and Veterans’ Affaire for the purchase
t of canned Alaska pink salmon for support of Operation Desert Storm; and providing for an effective date."

T, | i/ <

s "m .-J
u "~COMMENDATIONS: ro. N aa \ fATthe same title
v be replaced with Z3 ($/zdz. /YTrkty*) [ ]a new title
Committee
gjvADOPTS letter of Intent
APPROVES PREVIOUS (DepVDiu)
[ ] fiscal impact m [ ] fiscal note(s)
[ ] zero fiscal note [ ] zero fiscal note(s) 1
SIGNING DO PASS SIGNING OTHER RECOMMENDATIONS
Check appropriate column Do Not No Rec Amend

Pass

Chairman’s Signature



FISCAL NOTE

STATE OF ALASKA

niLL NO. Iifi 73
1991 LEGISLATIVE SESSION

ROVISION D @ 1€ .o Dopartmonl.. Atfectod: iiitllLary y. Veterans At fairs
jIUg. Special appropriat-lon-canned sal- gpy. Alas.ta, National Guard
mon for Desert Storm

Sponsor: Kep. Kubina

Component: liffice ot the Adjutant General

Roquostor: House DMVA COMPONENT SERIAL NO.

Expondituros/Rovonues: (Thousands ol Dollars)

OPERATING FY o1 FY 93 FY 94 FY 95
PERSONAL SERVICES

TRAVEL

CONTRACTUAL 2,000.6
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 5,000.0

FY 96 FY 97

CAPITAL ! 1

REVENUE | |

FUNDING: (Thousands ol Dollars)

GENERAL FUND 5,000.0
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Eslimato ol current year Impact: Appropriation would take effect innedlately In FY91

ANALYSIS: (Attach a separalo page il necessary.)

Funds would be spent tor the purpose for which appropriated,

considering; any additional
legislative intent nade part of the public record. No effect on any fiscal vcars other
than FY91.

Prepared By: Jeff Morrison, Director Phono: -t onil»
Division: Adolnistrativc & Support Services Divialon Da,0; Fearuarv 1. 1991
Approved by Commissioner: il@ .Jghn.Vi SshoeiEtti:---—-—- kis

Agoncy: A“l~nry and Veterans Affairs

Dajc; Feb. 1. 1991

Distribution (by & impacted Agency(ics).

ReV 10700 - MVA @mM I lotc, " porf- 0
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SPONSOR STATEMENT

Sponsor: Representative Gene Kubina
Subject: HD 73 - An appropriation for Alaska Salmon
Date: January 19, 1991

HB 73 contains a basic proposal: that a special appropriation of
$5,000,000 be made to the Department of Military and Veteran®s
Affairs for the purchase of Alaska canned pink salmon, to be
consigned to the Department of Defense for use by the men and
women of Operation Desert Stcrm.

The primary grounds for this bill are the followirg:

1. This stipulated sum represents approximately one
percent of the oil tax windfall Alaska isprojected to
receive during the fiscal year.

2. The appropriation will be a contribution and sign of
support from the stateof Alaska and its citizens for
the sacrifices of our men and women serving in the
Persian Gulf.

3. As our greatest, most plentiful vrenewableresource, the
acquisition and distribution of salmon to the armed
services is an appropriate product from our state.

During both wwl and wWwll Alaska salmon played a significant role
in feeding military personnel across the globe, with the United
States government utilizing between 60% and 80% of the pack in 1942

alone. The government of Canada followed suit, with the combined
total forour two countries that year totally over 7,639,046 cases
of salmon.Salmon was considered by our soldiers tobe a

nutritious and appetizing alternative to the standard rations.

- DISTRICT SIX -
Chonega Bay « Chitma s CoopMIMHHHHHHHHIHHIHHHHHBHBBratitiek  Valdez « Whitlier «



Representative Gene Kubina page two

Alaska is not alone in this effort to show support for our men and
women serving in Operat®on Desert Storm. Lieutenant Colonel Jim
Fagen of the Defense Personnel Support Center in Philadelphia
recently stated that American legislators have been responsible for

initiating donations to this end, amounting to over twenty-two
million dollars.

Colonel Fagen also indicated that this contribution from the state
of Alaska would be a welcome contribution to military procurement
in the effort to supply food rations to the troops.

I believe this bill not only will demonstrate the solidarity we as
Alaskans have with our men and women of the military involved in

the conflict 1in the Persian Gulf, but set an example for other
states to follow.
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Salmon orders by military

By IMRE NEMETH

TIMESBUSINESSWR.TER

Spansors of a bill Inthe Alaska
Legislature proposmgoa mil-
|0n appropriation tO U esert
Storm troops canned salmon for
their rations are now saying the
move could open up lucrative
military contracts for Alaska's
embattied salmon processors,

Rep. Gene Kuhina. D-Valdez
and the hill's prime sponsor, said
Alaska has been a big supplier of
canned salmon in past military
campaigns. He said the industry
IS facing a glut of enormous Rro-
portion“and could use the hew
market to gull itself out of a pre-
dicted price slump in the 1991

Salmon

Continued from page Cl

tP sefect %roups of dtsen-sta-
tlonea troops " In the coming
weeks, Fagan said. He said the

H’é %Oirs Eﬁgmrement for future or-

taste test. |

“The basic issue is to try and
see what the response is," he
said. "Asking, one of those guys
in the field if he likes salmon
doesn’t help a whole lot. Many of
these golﬂ%/s don’t even know what
a salmorfis. _

Fagan said the donation would
provide part of the sample. His
depan ment is currently purchas-
ing 250,000 cans of Alaska salmon
every month. He said the initial
reason for salmon in the dJet is
simply for variety in an environ-
ment "to which it Is difficult to

shlﬁfood. _ -
ubina said S3 million would
buv 2.16 million 12-ounce can*

fishing season.
However, the US. Depart-
ment of Defense is already buy-

ates of troops stationed in

_Still, processors are not con-
vinced the military isa viable op-

ion,

Alec Brtndle, president of
Seattle-based Wards Cove Pack-
g Company Inc., said he s not
countlng on an apﬁ)roprlatlon
from th

"It would

lion,"™ h
boss said salmon pnces are de-
pressed.

salmon for a test run on the

Alaska Legislature,

be nice, but I'm not
ng any bets on that S5 mil-
" he”said. The processing

adding, "I'm sure

EO,SIUVE, representative

aiq of potential legislative sup-

Bor_t. He said the gesture Is sym-
olic coming from an oil stat
B%i does have economic poten-

Ray Cesanni, president of Sea
Hawk™ Seafoods ‘Inc. of Valdez.

runs one of the few ,P_Iants

cleared for sale to the military.
He said Defense Department ap-
Rroval can he attained only Dy
aving a special Inspection,

"It's not a big deal." he said of
the inspection.

3ackcj rend

.Everythmh% 've %ot, sofar.is |

Stch.ov, mc ")

lessen glut

everybody’s going to be lookin
a_tn V\Zhate%l/ergma% i
|

ets they can

Lt. Col. Jim Fagan, director
of the Defense Personnel Sup-
audi Arabia. Port Center. in Philadelphia, said

here is g big difference between
a_gift of salmon and any pur-
chases by his department.” He
3%|d his department will accept

! 's not a_ carrot by any
means,” he said of the policy.
We are. however, looking at
salmon utilized In (food)" ra-

Salmon would be the main
course for one In 10 meals served

See Salmon, back page

. Brindle said an added military
inspection 1S a duplication of
three other government inspec-
tions he aIreadx{]_glves the can-
ning process at his many Alaska
plants. He said he would like to
see one standardized jnspection.

Fagan said canned salmon not
meeting the rigid requirements
of each military agency would
not be purchased. ThiS leaves
stockpiled Alaska product ineligi-
ble, Brindle said.

Barring a_summer of bad
salmon runs, the Wards Cove ex-
ecutive said at least one group
will benefit, .~

I'm anticipating it will be a
pretty good year for the consum-
er," he'said.



sannual meeting

halibut e satisfied that US. managers of the

tish Co- ~fisheries of tlic North Pacific have taken

iccting of ~ adequate stepsover the past}/_ear toprotect
jut Com- halibut as bycatch in other fisheries.

In 1990, "hecause of halibut bycatch

joli yes- P_roblems, the Canadians balked af'estab-

Alaska  lishing (1u0tas for the halibut fisheries, and

to press, finallytlic US, mana%ed our fish follow-

orootthe ing the regulations of 1989, the Canadians

oowill  theirs.

isheries works on

e ot toe arc being*used to harvest salmon within a

oaofa giilnet fishing area. HUjr; *
Game,the ~ Four"proposals would ban the use of
hasbeen  spotterplanesforsalmonin Prince William
_ SourxL: hr
inuary 21 V. Proposals 237 through 242 ali have to
deal With

dowith ha_rvestlnqt_he enhanced salmon at
ound and "various Prince William Sound hatcheries,

wene*mT*PropQsal.237.wookJ limit people from
Sound  operating more than one set gill net in toe
ayonand :\Main Bay salmoo hatchery fishery. Under
inrcptU”CProposal 238, the Esther special harvest
s™an”arcawouldbe closedto selnmg beginning
25, with the exception of the
3)00,"and *.'sanctuary area, which would close to
seining d IerSeﬁtem_ber_S. UnderProposal
netm«h'*r>239,intbe Co? il district, the eastsice of
and 60"\Welli Arm, from Coghlil River to the
upper boundary of toe Esther harvest area

such a .shall opento semmg onJuly 15.
er, thus am Under Proposal 240. a provision would

ntohave :he added to (be Esther Island Hatchery *
‘E*..-M_ana%ement Plan providing that drift r
the "giilnet gear and purse seine gear may be .

/mi
both
Copper  operated only.on alternating dayt during
" (.toe -.-periods establish by emergéncy order oa
alleviate , and after July 20. . o
nmmittovTo' assuré maximum flexibilityvin
ooe off . adopting its own pprogram of aIIocatm%
_ fish it manages, Pnncc William Soun
modify Aquaculture Corporation proposes. in
(gaied. , Proposal 241 that rather than imposing
eliminate , requlations affecting distnbution of en-
hanccd fish, the hoard give PWSAC a
3oard of chance to fulfill its own directive; “to
arc pro-  ethically and_professmnallgl maximize
{ear'use. - salmon stocks in Area E for the long-term
such rc- well being of all user groups.”
Jowdrift ~ Proposal 242 advocates allocation of
‘number  fish from state owned or financed salmon
because  enhancement ﬁrograms on_the basis of
mopasal  recent, prt-ennanced historical uttlirauon
ftplinet  of salmoo resources,
jched to

Following the meeting in Cordova. |

/\pM
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Legislator proposes purchase

ofcanned salmon for troops

by BOB TKACZ _ .
You've bcanl of red. pink and silver
salmon. How about red, while and bluo?
U.S. troops stationed in Saudi Arabia
could bediningon Alaskanpinksalmon
and fishermen and processors herewould
get a helpful life out of their canned
ump qtljut, if a bill proposed by Rep.
Gene Kubina (D-Valdczflsa prove
Kubina's ldea, introduced Jan. 24 as
House Bill 73, is toboy $5 mill loo worth
of canned pink salmoa and donate it to
the Defense Department to feed service

men and women in Operation Desert.

Storm. .-

"|'ve been trying to think of some way
thestate could make astatementwiththe
troops inthe Persian Golf, and we found
out, actually from_a fisherman in
Cordova, bow the military used to buy,
during World War n, a lot of fish"
Kubina explained.

_"lItjust sort of clicked that here's a
situation where we certainly have an
excess of Alaska salmon.”

"It is common knowledge that as one
of the primary ol producing states in the
union, the current global status has been
fiscally a positive one for us, boosting
revenues for the projected year by possi-
bly as much as a billion dollars,” he told
his colleagues. J

“Does thiswindfall call for us to'make
a tangible gesturc* be asked.

His proposal Is making progress 00
both the legislative and m|I|tar%/ fronts, '
HB 73 has been assigned to the House
Military and Veterans Affairs, Finance,,
and State Affairs, and committees, the

|atter of which Kubina chairs.

“fhave been toId_l_llgetaver\);sPeedy
bearing out of [Military and Veterans
_Affalrg], ril give it an immediate bear-’
ingin my committee,” be pledged. "The;
big Issue will be Finance”” =~ " -
_However, since the bills's introduc-,
tioo, House Finance cocbairmau Mike'
Navarre }éD-Kenal), Finance committee-/
woman Kay Brown (D-Arichonge),aod-
Rules chairman Johnny Elli* have .all-

On top of existing slocks of canned r enlistedas cospons?.' -fAAJEA D

pinks from past seasons sitting in pro-
cessors” warehouses, the Alaska De-
partment of fish and Game Is projecting
a record pink salmoa run approaching

100 million fish this sommcr.

» Anestimated 44 million of those fish
‘Wil return to Prince William Sound if
the department’s guesstimates are cor-
rect, and fishermen there are already
being told that processors wiQ not be
Quying much pink salmon this year and
that prices could be as low as 20 cents

The potential for financial disaster in
the face ofplemy Issobad that the Prince
William Sound Aquaculture Corpora-
tion and Cordova District Fishermen
United, in December asked Gov. Walter
J. Hickel ro tamale the Investigation
whichcould allow foreign ?rpcessors to
operate in Alaskan waters this summer.
Kubina concedes tint his bill would
help his constituents out of a jam, but
sa}/s itcould helpexpand Alaskansalmon
salesaswell . ..
He also suggested, in a House floor

speech, that the stare may owe the couo-*

try something in light of the financial
bénefit the Irag War as broughtit. .U},

Kubina also sayshe egexten a thumbe

: up from the Defense Départmaitf”

- “We called the military to see'if they"
would use Alaska salmon, and theysaidJ
th?would,” beexplained. . . *\

esidestbe”million, tre otfagrghtdi
remains to be ironed out yr
Pent?gonprocurement requhrigerin?
quire all foodstutts used by the military-*
tohe examined by federal inspectors, bet’

roostAlaskan processors operateyodtr *
state inspect0a System WI'[hOUtA federal

«— Involvement—

Kubina saystheruleappliestoall food *
purchases for the military but may ooc
apply to donated items, = .-, W

He plans to ameod the bill to allow*
purchasea from seven!'processor!, but
will make sure tbe fish come from Alas,
kan rather than Outside canneries.’ .\\v

“Whatever it takes we're %o_lng to do
the best we can to see that it's from
Alaskan salmoa and benefits Alaskan,
processors,” Kubina said. K

“We doo't want to misr the point that
we're doing it for (service men and
women] to. so that when thez/ get rftasc
boxes of salmoa, they 11 see the Alaska'
name an It | J-Jtf






FISCAL NOTE

STATE OF ALASKA BILLNO. HB 74
1992 LEGISLATIVE SESSION
Revision Data: February 6, 1992 Department Affected: Department of Law
Title: "An Act requiring. .._material.... In QRU: Prosecution
the olaction pamphlet be certified i Component: Criminal Justice Litigation
"Sponsor: Representative Martin
Requestor: House State Affairs COMPONENT SERIAL NO.

EXPENDFfTURES/REVENUES: (Thousands of Dolan)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dolars)

GENERAL FUND -0- -0- -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate of currant year impact:

ANALYSIS: (Attach a separate page ifnecessary.)

Please see the attached analysis.

SR ) P —

Prepared By: Richard 1. PegucsV Direccor Phone: 465-3672

Division: Administrate Ser”lcgy ~ ] Dat8: F?br«gtX..6.,-1222————
Approved by Commissioner: - Attftriwy ,fond?!

Agency: Department of I.nw Date: February 6. 1992

PMVfcuton (by prep«MI: Ltfl. Tin.. I*g«Utfva SporMor, RtquMtor. OMB/DBR. .lov. L»gia. Ofo.. k Impacted Ag«ncy(IM).
Rov 10/7/8I Pips 1 of 2



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB 74

This bill amends AS 15.58.030 by adding a new subsection
that requires that a candidate, or a person on behalf of a
candidate, submitting material under AS 15.58.030, for inclusion in
the state®"s official election pamphlet, shall swear that factual
statements contained in the material are true to the best of the
candidate®s knowledge. The bill further provides that a candidate
or person who knowingly swears falsely is guilty of perjury under
AS 11.56.200, which is a class B felony. Although there have been
a few 1instances 1in the recent past where false information was
submitted for inclusion in the election pamphlet, their number has
been small and the Department of Law does not therefore expect that
this bill will cause a fiscal impact.

page 2 of 2



FISCAL NOTE

STATE OF ALASKA MILL NO. HB 74
1991 LEGISLATIVE SESSION .

novision D a le :
Tillo: An Act requiring material inrlns- 1RIJ: Division of Elections

lon in the elect, pnmnli.be cerf.ns i-nm Cotnponcn!:

i
Dcparlmonl Alfcctod: Office of the Governor-Elcctlons

Sponsor: Representative Martin
Requestor: state Affairs COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands ol Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES -0- -0- -0- -0- -0- -0-
TRAVEL -0- -0- u '0- -0- <)-
CONTRACTUAL -0- -0- - _ -n- -0-
SUPPLIES -0- -0- - -n- .
EQUIPMENT -0- -0- -0- -n- -o- -0-
LAND & STRUCTURES -0- -0- -0- -0- V- ' m -0-
GRANTS. CLAIMS -0- -0- -0- -0- -0- -0-
MISCELLANEOUS -0- -0- -0- -0- n-

-0- -0- -0- -0- -1F- -0-

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING: (Thousands ol Dollars)

GENERAL FUND -0- -0- -0- -u- -0-
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME a

PART-TIME

TEMPORARY

Estimate ol current year impact:. -0-

Prepared By: Elizabeth Ziegler, Deputy Director Phono:  *65-4611

Division: ~_  Division of Elegjions Dalo: /

Approved by Commissioner:

Agency: Plviglpn.pl Electlona Dale: ZL.

Distribution (by preparer): Lcgislalivo Tinanco. Leglslalivo Sponsor, I qucslor, OMB, & Impacled Agoncy(les).
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BIOGRAPHICAL INFORMATION

FOR

OFFICIAL ELECTION PAMPHLET

NAME : TERRY MARTIN PARTY AFFILIATION:  REPUBLICAN

RESIDENCE ADDRESS:
MAITLING ADDRESS:

3960 Rcka Dr.-B6 OFFICE FILED FOR: HOUSE OF REPRESENTATIVES

Anchorage, AK 9950*
ELECTION DISTRICT: 8F

Same as above (LETTER OR NUMBER)

THIS SECTION MUST BE TYPEWRITTEN AND MAY NOT CONTAIN MORE THAN 150

WORDS

DATE OF BIRTH:

NAME OF SPOUSE:

17/ 17/ 36 PLACE OF BIRTH: BALTIMORE, MD.

N/A

CHILDREN: (NAMES AND AGES) N/A

OCCUPATION: MEDICAL SUPPLIES SALES MANAGER

LENGTH OF RESIDENCY IN ALASKA:

COMMUNITY DATES
(EXAMPLE: CORDOVA 1954-1956)
1. wmt. View/Mu Idoon 1965-1978
2.
3.
4.
5.
EDUCATION: DATES DEGREES/
NAME LOCATION ATTENDED CERTIFICATES

-HIGH SCHOOL:

-TECHNICAL/
VOCATIONAL:

-COLLEGE/
UNIVERSITY:

-POSTGRADUATE:

Baltimore Polytechnic

Tuberculosis Control-USPHS
Venereal Disease Control-USPHS

University of Oklahoma B.A.- 6/63

Cert. Tcacher-6/63

U.S. Communicable Disease Centcr-Atlonta Ga.
Physical Education - A.M_U.
Imco Services - Blowout Simulator System

SicJo of Alarlta
RECEIVED

jLri1)wcC

(SEE REVERSE)

T.i'pulfinnrd  |?mrnrr>nr



CANDIDATE'S NAME . Tem Jjartlfl ELECTION DISTRICT  8f °
BIOGRAPHICAL INFORMATION (CONTINUED)

MILITARY SERVICE:
BRANCH

U.S. Marines

LENGTH OF SERVICE RANK AWARDS EARNED

K yrs active; h yrs reserve.

POLITICAL AND GOVERNMENT POSITIONS:

President, Young Republicans -
5 years - U.S. Public Health Service

University of Oklahoma

BUSINESS AND PROFESSIONAL POSITIONS:

5 yrs. Public Health Advisor
8 yrs. Executive Director Boys® Clubs of Alaska

Member - American Surgical Trade Assoc.

SERVICE ORGANIZATION(S) MEMBERSHIP:

Founder:: Boys®™ Clubs of Alaska

10 years Kiwanis Club of Anchorage

5 years Race Marshal 1-Mayor®s Marathon

3 years Board of Directors-Girls®™ Clubs of Alaska

American Legion Baseball Director

OTHER ORGANIZATION”) MEMBERSHIP:

Pulsator®s Running Club
Road Runners of Alaska

Coach-Snowshoe-Arctic Winter Games



CANDIDATE'S NAME Terry Martin ELECTION DISTRICT 8F

BIOGRAPHICAL INFORMATION (CONTINUED)

SPECIAL INTERESTS:

Winter sports, officiating at basketball and baseball.
Indoor sports arena for junior/senior high school track/field
football programs and community usage.

OTHER:

PLEASE COUNT AND TOTAL NUMBER OF WORDS USED:
LNSTRUCTIONS:

No more than 150 words are permitted. (AS 15.57.020) Do not count printed headings such as
“political and government positions”. Each word that 'you type should be counted, including
articles such as ‘the”, “an”, "a”.

A categog (for example, military service) which is not completed will not be printed in the
Election Pamphlet.

Please tally the number of words.

(SEE REVERSE)



CANDIDATE'S NAME Terry Hartln ~ ELECTION DISTRICT &F
STATEMENT OF INFORMATION REGARDING ISSUES

Let"s build Alaska; make it a groat State. With new positive thinking legislative

leadership we can have busine s, union, education, and the State government working

together so that all able bod.ed persons are off unemployment rolls and enjoying

the fruits of their personal efforts. Terry Martin advocates: 1) Stop inflation

every way possible, especially by decreasing government spending and allowing the

working people more of their personal income for family needs. 2) Move the
Capital as soon as possible. 3) As an elected official, to do what the voters

want regardless of personal feelings. k) Jobs, jobs, jobs, for Alaskans by

encouraging business in Alaska. 5) Land for the citizens of Alaska to homestead

as our did our forefathers. 6) Court system which protects the public interest,

not the criminal. 7) D-2 land bill in congress should be changed to benefit

ATCH% ISS NEED)ED, PLEASE SUBMIT THE REMAINDER OF YOUR

PLEASE COUNT AND TOTAL NUMBER OF WORDS USED: 200

These are the biographical and information statements as | request them to be printed in the
“Election Pamphlet”; however, | understand that these forms will be returned to me for final

eview prjor to publication. To the best pf my knowledge, these statements are true and correct.
ncﬁosgd 1S apc eck_(or money.order yma e ou? m tshe Eétate 0? Aﬁaska In the
amount of for the cost of one page of spa

(Signature of Candidate)

(Noj™y Public'or Postmaster)

Commission expires:;

REMEMBER TO ENCLOSE A 1x 5 PHOTOGRAPH!



Alaskans first. 8) Keep looking for gas and oil, continue the development
of the fishing industry, encourage more mining. Resource development will
Improve the quality of life in Alaska. 9) Allow the people to keep laws
that will insure Alaska as a State of decency where we will be proud of the

heritage we leave for generations to come.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capiiol
Juneau, Alaska 99811
(907) 465-3991

December 13, 1984

MEMORANDUM
TO: Representative-Elect Katie Hurley

FROM: Heidi Borson Paine *
Legislative Analyst

RE: Fair Campaign Practices Legislation
Research Request 85-054

You requested information on state and federal legislation designed to
prevent slanderous political campaigns. You also indicated specific
interest in California fair campaign practices legislation. This memo—
randum presents an overview of federal and state statutes, as well as
case laws which 1involve fair campaign practices. The conclusion of
this memorandum discusses alternatives for Alaska.

To respond to this request, 1 contacted several national organizations
including the National Conference of State Legislatures, Council of
State Governments, Common Cause, and the American Bar Association. |
also contacted the Federal Elections Commission and elections adminstra-
tors in numerous states.

Federal Law

The Federal Election Campaign Act of 1971 (FECA) was the first major

federal election reform law enacted since 1925. However, FECA regula—
tion of campaign speech is limited and the law only addresses the issue

of slander indirectly. Title 2, Section 441d of the United States Code

requires anyone paying for a political statement in a newspaper, other

publication or on any broadcasting station to state the name of the per—
son, committee or organization paying for the communication and whether
or not the candidate authorized the communication. According to Todd

Johnson of the Federal Election Commission, there are no other federal

laws concerning fair campaign practices.

Case Law

The First Amendment of the U.S. Constitution guaran.ees the right to
free political expression. The Fourteenth Amendment protects this right



Representative-Elect Hurley
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Page 2

from abridgment by state law. Because of these constitutional guaran—
tees, state laws regulating political campaigns, and especially cam—
paign speech, are subject to close scrutiny by the courts. Over the
past 20 years, much case law has been developed to protect First Amend—
ment rights in state political campaigns. Two of the most Important
cases are New York Times v. Sullivan, 84 S.Ct. 710 (1964), and Vanasco
v. Schwartz, 410 F. Supp.~li7 (1975).

In New York Times v. Sullivan, the U.S. Supreme Court established the
"malice standard” by which the constitutionality of state laws regulat—
ing political campaign practices is judged. In its ruling, the court
stated that:

The constitutional guarantee of freedom of speech and press prohib—
its a public official frcm recovering damages for a defamatory
falsehood relating to his offical conduct unless he proves that
the statement was made with "actual malice"™, that 1ls, with know—
ledge that it was false or with reckless disregard of whether it
was false or not...1

Furthermore, in explaining the New York Times® decision as it relates to
campaign speech, the Supreme Court stated that the First Amendment "has
its fullest and most urgent application in speech by candidates for
public office."2

In Vanasco v. Schwartz, the U.S. Supreme Court ruled unconstitutional a
mandatory New York Fair Campaign Code because of its "chilling effect”
on free speech. The New York Fair Campaign Code prohibited the misrep—
resentation of a candidate®s qualifications, position, or party affilia—
tion and outlawed any attack on a candidate based on race, sex, religi—
ous affiliation, or ethnic background. The Supreme Court upheld a
lower court ruling that state statutes concerning deceptive campaign
speech must adhere to the malice standard established in New York Times
v. Sullivan.

State Law

According to Robert Peck of the American Bar Association, few states
have laws directly regulating the content of political speech because
of the possibility of infringing upon First Amendment rights of free
speech. He points out that political speech is the most well protected

*New York Times v. Sullivan, 84 S.Ct. at 710 (1964),

2Romig, Candice. "Fair Campaign Practices", State Legislative Report,
Vol. 8, No. 4, April 1983.
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type of speech under the First Amendment of the Constitution. Mr. Peck
contends that candidates in most states rely on general statutes con—
cerning libel and slander for protection.

However, according to the National Conference of State Legislatures
(NCSL), twenty states have statutes which address the use of deceptive
speech 1in campaigns. Over half of the laws prohibit false statements
made knowingly which challenge a candidate"s character. For example,
according to Montana Statute 13.35.234, it is unlawful to make or pub—
lish false statements about a candidate®s character or morality or to
knowingly misrepresent a candidate®s voting record or positions on pub—

lic issues. According to Jack Lowe of the Montana Department of Elec—
tions, this is the first statute in Montana which addresses false state—
ments. He contends that the statute is rarely used because of the con—

stitutional questions involved.

Statutes in some states prohibit specific types of statements in cam—
paign speech. For example, Minnesota statutes prohibit erroneous state—
ments of party support. Ohio statutes also forbid false statements
such as remarks about an opposing candidate"s incumbency, voting record,
education, criminal and mental confinement vrecord, and education.

I found that most state statutes concerning campaign ethics focus on

literature disclosure and campaign tactics. These statutes do not
directly regulate the content of political speech, but may help to
prevent slanderous or unfair campaigns. For example, twenty-three

states have statutes which require all political advertisements to
include the name of the sponsoring person or group. Seven other states,
California, Florida, Maine, Michigan, Pennsylvania, Texas and West
Virginia, require that an advertisement indicate whether it has been
officially endorsed by a candidate.

Other state statutes which regulate campaign practices focus on politi—
cal espionage, undue influence of voters, and campaign "dirty" tricks.
For example, Montana bans all political advertisements on election day
in an effort to prevent unfair tactics. New York law prohibits placing
agents in campaign organizations, bribing an opponent"s staff, and wire—
tapping. Other states prohibit theft of campaign materials.

Because of the protection given campaign practices under the First
Amendment, enforcing statutes which vregulate campaign practices is

difficult. In most states, violations of campaign practices statutes
are considered misdemeanors and are punished by a fine, imprisonment or
both. Some states including Alabama, California, Kansas, Kentucky,

Maryland, Minnesota, Montana, North Carolina, and Wisconsin also provide
that a person convicted of a campaign violation is ineligible for
public office for a specified period of time. In these states, a
convicted elected official must resign.
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Furthermore, California and Montana have Included voluntary campaign
ethics codes In their statutes. These codes address malicious campaign
speech and other unfair political practices. Reportedly, when only one
candidate 1n a race choses to sign the agreement, the opponent's refusal
often becomes a major campaign Issue In these states.

California Law

In June of 1984, the California electorate narrowly adopted Proposition
20. This constitutional amendment provides that a person making liiel-
ous or slanderous statements against an opposing candidate shall resign
the seat to which elected where judicially found that: 1) the libel or
slander was a major contributing cause in the defeat of an opposing
candidate; and 2) the statement was made with knowledge that 1t was
false or with reckless disregard of whether it was false or true.3

As you requested, | have attached copies of California's voluntary code
of campaign ethics. Proposition 20, and the two bills proposed in the
1983-1984 session of the California Legislature. Assembly Bill 331
would have added a pledge to the code of ethics requiring the release
of campaign-related advertisements to opponents 48 hours before dissemi-
nation. Assembly Bill 406 would have required candidates to sign a
fair campaign practices agreement to be eligible to receive public
campaign funds generated through tax returns. Neither bill passed.

Alternatives for Alaska

Currently, political candidates in /~aska are protected against libel-
ous and slanderous campaigns under AS 15.56.010 (3). This statute spe-
cifically prohibits the circulation of false Information in a campaign.
Knowingly circulating false information which could damage a candidate's
reputation is a class A misdemeanor. Under AS 15.56.110, the election
of a candidate to the State legislature or municipal office who know-
ingly committed a corrupt campaign practice such as circulating false
information 1s voidable. Alaska Statutes also require paid advertise-
ments to be so marked and require the identification of the party respon-
sible for any campaign literature. In addition, AS 15.56.020-.035
prohibits undue influence on elections and Interference with voting.

3a similar measure was introduced during the 1983 session of the
Illinois Legislature, but it did not get out of committee. Instead
of removal from office, the penalty for libelous or slanderous state-
ments would have been a 30-day jail term or a $500 fine or both.
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These statutes are designed to help prevent unfair campaign practices.
Alaska could consider additional measures for reducing the Incidence of
slanderous political campaigns. For example, Alaska could establish a
commission or give authority to an existing agency to Investigate com-
plaints of libelous campaign literature and slanderous campaign speech.
Robert Peck of the American Bar Association suggested assigning this
duty to the agency which enforces the financial reporting requirements
for political campaigns in Alaska, the Alaska Public O, flees Commission.
Alaska could also adopt a voluntary campaign ethics code. However, 1t
appears that any proposed legislation which regulates political speech
must be carefully scrutinized so as not to conflict with the constitu-
tional rights of free speech and press.

I hope the information presented in this memorandum 1s helpful. Please
contact nme again 1f you have any additional questions.

HP

Attachments
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[LECTIONS CODE

Chapter 6 Fair Campaign Practices
Article 1 General Intenl
12900, Intent of legislature.

The Legislature hereby declares that the purpose of this chapter is lo
encourage every candidate for public office In this state to subscribe to the Code
of Fair Campaign Practices.

It Isthe ultimate Intent of the Legislature that every candidate for public office
in this state who subscribes to the Code of Fair Campaign Practices will follow the
basic principles of decency, honesty, and fair play in order that, after vigorously
contested, but fairly conducted campaigns, the citizens of this state may exercise
their constitutional right to vote, free from dishonest and unethical practices
which tend to prevent the full and free expression of the will of the voters.

The purpose in creating the Code of Fair Campaign Practices is lo give voters
guidelines in dcicrminlng fair play and to encourage candidtes to discuss issues
instead of untruths or distortions.

(Added by Slats. 1982, c. 855, §1.)
(Article 2. Definitions
1510 Interpretation of chapter.

Unless otherwise Indicated, the definitions set forth in thts artichel shall govern
the interpretation of thts chapter.
(Added by Stats. 19S2. c. 855, §1.)

12511 Definition of campaign advertising or communication.

"Campaign advertising or communication” means a communication
authorized by a candidate or a candidate's controlled committee, as defined in
Section 8201G of the Government Code, or by a committee making Independent
expenditures, as defined in Section 82031 of the Government Code, for the purpose

of advocating the election or defeat of a qualified candidate through any
broadcasting station, newspaper, magazine, outdoor advertising facility, direct

mailing, or any other type of general, public, political advertising

(Added by Slats. ISS2, c. 855, fl./

12512 Definition of candidate for public office.

"Candidate for public office™ means an ir. idual who has qualified t have

his or her name listed on the ballot of any election, or who has qualified tu have
written votes on hisor her behalf counted by election officials, for nomination for.
or election to. any state, regional, county, municipal, or district office which ts
filled at an election. The provisions of this chapter do not apply to candidates for

federal office.
(Added by Slats. 1982, c. 855, $1.)

1513 Definition of code.

“Code" means the Code of Fair Campaign Practices

(Added by Slats. 1982. c. 855, fl.)



12520. CLECTIONSCODF
Artlvie 3 Code of Fair Campaign Practices
12520, Subscription to code; form

At the time an individual files his or her declaration of candidacy, nomination
papers, or any other paper evidencing an intention to be a candidate for public
office, the county clerk, shall give the Individual a blank form of the Code of Fair
Campaign Practices and a copy of the provisions of this chapter. The county clerk
shall inform each candidate for public office that subscription to the code is
voluntary.

In the case of a committee making an independent expenditure within the
meaning of Section 12511, the Secretary of State shall provide a blank form and
a copy of the provisions of this chapter to the individual filing, in accordance with
Title 9 (commencing with Section 81000) of the Government Code, an Initial
campaign statement on behalf of the committee.

The text of the code shall read, as follows:

CODE OF FAIR CAMPAIGN PRACTICES

There are basic principles of decency, honest), and fair play which every
candidate for public office !n the State of California has a moral obligation to
observe and uphold, in order that, after vigorously contested, but fairly conducted
campaigns, our citizens may exercise their constitutional right to a free and
untrammeled choice and the will of the people may be fully and clearly expressed
on the issues.

THEREFORE:

(1)1 SHALL CONDUCT my campaign openly and publicly, discussing the Issues
as | see them, presenting may record and pofices with sincerity and frankness, and
criticizing without fear or favor the record and policies of my opponents or
political parties which ment such criticism.

(2) I SHALL NOT USE OR PERMIT the use of character defamation,
whispering campaigns, libel, slander, or scurrilous attacks on any candidate or his
or her personal or family life.

(3) 1SHALL NOT USE OR PERMIT any appeal to negative prejudice based
on race. sex. religion, national or.gin, physical health status, or age.

(4) | SHALL NOT USE OR PERMIT any dishonest or unethical practice which
tends to corrupt or undermine our American system of free elections, or which
hampers or prevents the full and free expression of the will af the voters includmiC
acts intended to hinder or prevent any eligible person from registering to vote,
enrolling to vote, or voting

(5) | SHALL NOT coerce election help or campaign contributions for mys*I*
or for any other candidate from my emnloyees

(6) | SHALL IMMEDIATELY AND PUBLICLY REPUDIATE support dcrivi«*
from any individual or group which resorts, on behalf of my candidacy ot 'fl
opposition lo that of my opponent, to the methods and tactics which | condemn
I shall accept responsibility to take firm action agjmM any subordinate
violates any provision of this code or the laws governing elections.

(7) | SHALL DEFEND AND UPHOLD the right of every qualified Amff»cjB
voter to full and equal participation in the electoral pro.ess



CItiCTIONS CODE

idldacy, nomination
:andidatc for public
1 of the Code of Fair

er. The couniy clerk
otion to the code Is

eendlturc within (he
Ic a blank form and
. In accordance with
ent Code, an initial

ir play which every
moral obligation to
but fairly conducted
right to a free and
nd clearly expressed

discussing the issues
y and frankness, and
of my opponents or

trader defamation,
any candidate or his

live prejudice based

. or age. $

hlcal practice which:
« elections, or which;
the voters including

»registering lo vote.;.

ributtons for mysdfj

TE support deriving

ny candidacy or U
$ which | condemn, i
iv subordinate
dions.

qualified America*

elections COOt 1252b.

|_ the undersigned, candidate (or election to public office In the Stale of
California or treasurer or chairman of a committee making any Independent
expenditures, hereby volunlarlly endorse, subscribe lo, and solemnly pledge
niysclf to conduct my campaign In accordance with ihe above principles and
practices.

Date Signature

(Added by stats. 1982, c. 855. 81.)
1152 Supply of forms.

The Secretary of State shall print or cause to be printed, blank forms of the
eode. The Secretary of State shall supply the forms to the county clerks in
quantities and at times requested by the clerks.

Added by Stats. 1982. c. 855. $I.)

151 Retention of forns; public inspection.

The couniy clerk shall accept, at all times prior to the election, all completed
forms which arc properly subscribed lo by a candidate for public office and shall
retain them for public inspection until 30 days after the election.

ed by Stats. 1982, c. 855, {1,

12524 Public record.

Every code subscribed lo by a candidate tor public office pursuant to this
chapter is a public record open for public Inspection.
(Added by Stats. 19S2, c. 855. £1.)

155 \oluntary.

In no event shall a candidate tor public office be required lo subscribe to or
endorse the code.
(Added by State. 13S2. c. S55. §1.)

136 Operative date of chapter.

This chapter shall be operative only until January .. 19S9. and as of that date
» icpealed.
(Added b< Stats 1982. c. 855. §1.) *



Elected Officials. Disqualification for Libelous
or Slanderous Campaign Statements

Official Title and Summary Prepared by the Attorney General
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Analysis by the Legislative Analyst
Background nate the U.S I-\ouse of Re resent tlves a?tate e]lec jve
The first amendment to the Federal Constitution uar- thlaltceof(%{cg |<|)Ca| ective offce n Gahfornia from hol ing

antees the rltt]ht of free speech. Article | of the State
stitution contains a similar provision. Neither C onstltu
tion, however, protects a person who makes libelous or
slanderous statements. Libel and slander arc broadly de-
fined as ur.tTue written or oral communications which

+ that person fofound in a civil action_to have made a
libelqus or slanderous statement agamst an ot%posmg
candldatedurm?thecourseofthe lection campaign

« the libelous or slanderous statement was a maJor con-

have a natural tendency to injure a_person’s reputatjon,
either generally or with respect to his or her occupation.
Anyong so injured may file'a lawsuit against the person
alléged to have commiitted the I|beI or slander. Undc'r
certain circumstances, however, spoken and written com-
munications are, considered privileged” and therefore
exempt from civil liability. Thl? Is.trug of communications
that occur in connection with Tegislative, judicial or other
official proceedings.

Under current law, libel or slander actions are ﬁlven
"special precedence” (that to, priority consideration) by

the court's stem overother civil actions. The penalty lev-

led against a person found to have made a libelous or
slandérous sta ement toa monetary award, payable to the
Injured party.

Proposal

This me.- .urc adds to the State Constitution a provision
that would prevent any successful candidate for the U.S.

20

(tjrlt)utm% cause in the defeat of the opposing candi-
ate, an
¢ the statement was made with actual knowledge that
jt was false or with reckless disregard of whether it
was false or true.

The measure specifies_that the vacancy in the. public
offlce shall occur only after the trial court decision ha:
hecome final. Vacancies created as a result of this measure
would be filled in the manner provided by existing law

Fiscal Effect

Adoption of this measure would have no direct fisca
effect on the state or local governments.
however, a successtul candidate were disqualifies
from assuming or holding office as a resulf of the measure
local governments could incur additional costs if an clec
lion _had to be_held to fill the vacancy, These costs couh
be significant if the election did not coincide with a regu
larly“scheduled election.
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AMENDED IN SENATE SEPTEMBER 6, 1983
© AMENDED IN SENATE AUGUST 26, 1983
AMENDED IN ASSEMBLY MAY 4, 1983
AMENDED IN ASSEMBLY APRIL 21, 1983

CALIFORNIA LF.GISLATURE-19SWM RECULAR SESSION

© ASSEMBLY BILL No. 311

Introduced by Assemblyman Connelly

January 19, 1983

An act to'amend Section 12520 of, and to add Section 12521
to, the Elections Code, relating to elections; and making an
@) appropriation therefor.

LEGISLATIVE COUNSEL'S DICEST

AB 311, as amended, Connelly. Elections: Code of Fair
Campaign Practices.

Existing law provides for a voluntary subscription by
candidates for state or local office to a Code of Fair Campaign
Practices which contains specified pledges.

This bill would add a pledge to the code regarding the
release of campaign-related advertisements to opponents 48
hours prior to dissemination, as specified.

This bill also specifies under which circumstances the code
would apply and would require that the election official

© responsible for preparation of the ballot note on the sample
and official ballots whether a candidate has signed the code,
and would provide for penalties under specified
circumstances.

This bill would impose a state-mandated local program by
requiring local election officials to perforin specified tasks.

© sereddusrneﬁtg;meur%o re' HTel agendes al




This bill would provide that notwithstanding Section 2231.5
of the Revenue and Taxation Code, this act does not contain
a repealer, as required by that section; therefore, the
provisions of the act would remain in effect unless and until
they are amended or repealed by a later enacted act.

Vote: % Majority. Appropriation: ye* NO. Fiscal committee:
yes. State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 12520 of the Elections Code Iis
2 amended to read:

3 12520. At the time an individual files his or her
4 declaration of candidacy, nomination papers, or any
5 other paper evidencing an intention to be acandidate for
6 public office, the clerk, shall give the individual a blank
7 form of the Code of Fair Campaign Practices and a copy
8 of the provisions of this chapter. The clerk shall inform
9 each candidate for public office that subscriptfon to the
10 code is voluntary. Any candidate who has not properly
11 executed and delivered the code to the appropriate
12 election official in the county of the candidate Sresidence
13 within five days following the filingofnomination papers
14 in the case of a primary election or within five days
15 following the primary election in the case of the general
16 election shall be deemed to have refused tosign the code.
17 In the case of a committee making an independent
18 expenditure within the meaning of Section 12511, the
19 Secretary of State shall provide a blank form and a copy
20 of the provisions of this chapter to the individual filing, in
21 accordance with Title 9 (commencing with Section
22 81000) of the Government Code, an initial campaign
23 statement on behalf of the committee.

24 The text of the code shall read, as follows:
25
26 CODE OF FAIR CAMPAIGN PRACTICES

27 There are basic principles of decency, honesty, and fair
28 play which every candidate for public office in the State
29 of California has a moral obligation to observe and
.30 uphold, 1in order that, after vigorously contested, but
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fairly conducted campaigns, our citizens may e:
their constitutional right to a free and untram
choice and the will of the people may be fully and
expressed on the issues.

THEREFORE:

(1)1 SHALL CONDUCT®" my campaign open
publicly, discussing the issues as | see them, pres
my record and policies with sincerity and frankne
criticizing without fear or favor the record and pol
my opponents or political parties which ineri
criticism.

(2) 1 SMALL NOT USE OR PERMIT the
character defamation, whispering campaigns,
slander, or scurrilous attacks on any candidate or
her personal or family life.

(3 ISMALL NOT USE OR PERMIT any apj
negative prejudice based on race, sex, religion, n.
origin, physical health status, or age.

(4) ISMALL NOT USE OR PERMIT any dishoi
unethical practice which tends to corrupt or unde
our American system of free elections, or which ha
or prevents the full and free expression of the u ill
voters including acts intended to hinder or preve
eligible person from registering to vote, enrolling t
or voting.

(B) 1 SMALL provide to my opponents, ;
addresses they specify on their Code of Fair Can
Practices form, and for public inspection t
appropriate election official in the most populous €
in the district in which I am seeking election or
Secretary of State iflam a candidate for statewide
48 hours prior to dissemination by me or my con:
committee, the text of any campaign advertisi
communication which refers tomy opponent by n;
innuendo.

6) 1SMALL NOT coerce election help or can
contributions for myself or for any other candidat.
my employees.

(M | SMALL IMMEDIATELY AND PURI
REPUDIATE support deriving from any individ
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group which resorts, on behalf of my candidacy or in
opposition to that of iny opponent, to the methods and
tactics which Icondemn. 1shall accept responsibility to
take firm action against any subordinate who violates any
provision of this code or the laws governing elections.

8) ISHALL DEFEND AND UPHOLD the right of
every qualified American voter to full and -equal
participation in the electoral process.

I, the undersigned, candidate for election to public
office in the State of California or treasurer or chairman
of a committee making any independent expenditures,
hereby voluntarily endorse, subscribe to, and solemnly
pledge myself to conduct my campaign 1in accordance
with the above principles and practices.

Date Signature

Campaign address

SEC. 2. Section 12521 isadded to the Elections Code,
to read:

12521. (a) Provision 5 of the Code of Fair Campaign
Practices shall only apply as follows:

(1) In primary elections ifall candidates seeking the
nomination of the political party for a particular office
sign the Code.

(2) In General Elections if all candidates for a
particular office, representing the political parties which
comprise 10 percent or more of the registered voters in
the state, sign the Code.

(3 In local and nonpartisan races or elections if all
candidates for a particular office sign the Code.

(b) The election official responsible for preparation of
the ballot shall cause to he printed, at each election in
which candidates™ names are printed on the ballot, tm
asterisk a check (— next to the name of each
candidate who has signed the Code of Fair Campaign
Practices on both the sample ballots and the official

1 ballots.

2 The instructions to the voters shall he revised to r
3 an explanation of the use of the asterisk in those ele
4 inwhich itisused. These instructions shall be print
5 thesample ballotsand on each page or card on then
6 ballotson which candidates hames are printed or oi
7 page of the votomatie device on which candidates ~i
8 appear.

9 (c) Any person, who after agreeing to sif/n tin:
10 publicly distributes, either personally or through
11 her controlled committee, any cainpaign-n
12 advertisements or communication in violnti<
13 provision 5 of the code shall be liable in a civil
14 brought by the district attorney in the county who
15 wviolation occurred for an amount up to live hu
16 dollars ($500) or the full cost of the productio
17 distribution of that communication, whichever isgi
18 SEC. 3. Notwithstanding Section 2231.5 o
19 Revenue and Taxation Code, this act does not coi
20 repealer, as required by that section; therefor-
21 provisions of this act shall remain in effect unle.
22 until they are amended or repealed by a later ei
23 act.
24 SEG: 4: The sum efthree thousand dollars
25 hereby appropriated from the General Fund -
26 Controller for nhoeation and disbursem entm ata-et
27 with Section 2234- ef the Revenue and Taxation G
28 foetd ageneies and schooldistricts to reimburse th<
29 eosts mandated hy l4te state and incurred hy
30 pursuant to this aetr
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AMENDED INSENATE JUNE 27, 1983
AMENDED IN ASSEMBLY MAY 11, 1983

CALIFOIINIA 1 KC:ISUTURE-I9*WM HEGULAII SESSION
ASSEMBLY BILL No. 406

Introduced by Assemblymen Davis, Chacon, Elder, Farr,
Harris, Hauser, Hayden, Katz, Klchs, Peace, and
Vasconcellos
(Coauthors: Senators Dills, Caramendi, Lcrov Crocnc,
McCorrjuodalc, Presley, Bobbins, To:res, and Watson)

January 31, 1983

An act to amend Sections 32002 and 32004 of, and to add
Sections 32001.5 and 32005 to, the Elections Code, relating to

elections.

LEGISLATIVE COUNSELS DIGEST

AB 406, as amended, Davis. Elections: public campaign
financing.

Under existing law, the California Election Campaign Fund
Act permits individuals to designate on the applicable tax
return the payment of specified various amounts, in addition
to their tax liability, to the California Election Campaign
Fund. The act provides for the disbursement of the moneys
in that fund to qualified political parties, as specified, and
prescribes the procedures and allocation of those funds by
those parties to candidates for state office at statewide general

elections.
This bill would create a Fair Campaign Practices

Agreement, as specified, and would require candidates to sign

Corrected 8-16-83 &S 4



igreemcnt to bo dligiblc to receive public campaign
L

I= bill would also provide that the state assures those
"deals who elect lo make payment for campaign
"billions on their tax returns that their contributions
"ulv be made or transferred to candidates who sign the
ement.

s hill would specily civil penalties which would he
«( on those candidates who sign the agreement and
»~specified provisions of the agreement.

<. majority. Appropriation: no. Fiscal committee: yes.
mandated local program: no.

7/0 [leo/fir of the State of California do enact as follows:'

110,\ |, Section 32001.5 isadded to the Flections

mode, to read:

32001.5. The Legislature further finds and declares
hat this act also seeks to encourage public participation
ud toencourage individuals to make small contributions
»d thereby participate in political campaigns by
remising and providing assurances that all funds
"ellectcd hy the state for disbursements to political
irties will, in turn, be contributed or transferred only to
mdidates who have agreed to conduct their campaigns
ian ethical, fair, open, and honest fashion.

SEC. 2. Section 32002 of the Flections Code is
mended to read:

32002. (@) Every individual, who is lawfully able to
lake contributions to qualified political parties in
alifornia, may designate the payment ofone dollar ($1),
\e dollars ($5), ten dollars ($10), or twenty-five dollars
$25), in addition to his or her income tax liability to be
.ud over to the California Election Campaign Fund in
ccordancc with the provisions of thischapter. In the case
I a joint return of individuals, each spouse may
Parately designate that one dollar ($1), five dollars
$5), ten dollars ($10), or twenty-five dollars ($25), shall
e paid to that fund.

<b) For the purposes of subdivision (a), the California

w
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income tax liability of an individual for any taxable year
is the amount of his or her total income tax liability for
that taxable year pursuant to tho applicable provisions nl
the Hevenue and Taxation Cede.

(c) Ifan individual chooses to contribute an amount as
provided for in subdivision (a) to the California Flection
Campaign Fund under subdivision (a), lie or she shall
designate on the applicable California tax return which of
the qualified political parties of the State of California tbhe
contribution shall benefit. The Franchise Tax board shall
revise the forms for reporting California tax liability in
accordance with this section.

(d) The state shall assure all persons making political
contributions pursuant to tiiis section that no such
contribution shall be made or transferred by a political
party to a candidate who has failed to sign the Fair
Campaign Practices Agreement specified in subdivision
(P of Section 32004. The following statement shall appear
in any instruction manual prepared by the Franchise Tax
Board to explain the provisions of this section to the
taxpayer:

“The state assures that no political contribution
collected by the Franchise Tax Board fordisbursement to
official political parties will be contributed or transferred
toany candidate who has failed to sign the Fair Campaign
Practices Agreement."

SEC. 3. Section 32004 of the Flections Code is
amended to read:

32004. On or before each calendar year, the Secretary
of State shall forward to the Franchise Tax Board a list of
qualified political parties. Qualification in the State of
California shall be determined 1in accordance with
Section 6430 of the Elections Code from the most recent
election for which officially canvassed results are
available. Any sums designated to a political party which
are not qualified pursuant to this section shall be retained
by the state for its General Fund.

(a) The Chair of the State Central Committee of each

39political party receiving payments pursuant to this

40

division shall segregate those moneys and disburse them



Ins or her dclcriniiuition that n majority of a © ©
in each such

<mly upon
commit tee composed as follows concurs
clishlirsemcnt:

(1) Chair of that party.

(2) As to the majority party of the Assembly, its
Speaker: or, as to each minority party of the Assembly,
that party"s Minority Leader.

(3) As to the majority party of the Senate, itsPresident
proTempore; or, as loeach minority party of the Senate,
that parly 3 Minority Leader.

(b) As toany party unrepresented by both paragraphs
f2) and (3) of subdivision (a), its chair shall be the sole
member of the committee provided for in subdivision
).

(c) As to any party unrepresented by one, but not
both, of the categories specified in paragraphs (2) and
(3) of subdivision (a), the two members of that
committee provided for by subdivision (a) shall choose a
third member to serve for each calendar year.

(d) Any funds received by a committee 3 political 40%*
party which are disbursed by the committee to "S"
candidates shall be disbursed only to candidates for state
office in connection with a statewide general election
who have signed the Fair Campaign Practices ©
Agreement specified in subdivision (c).

However, this provision shall not apply to a candidate
who signs the Fair Campaign Practices Agreement but is
opposed by a candidate who declines to sign the Fair
Campaign Practices Agreement.

©

(e) The text of the Fair Campaign Practices
Agreement shall read as follows:
FAIR CAMPAIGN PRACTICES AGREEMENT n

I Fair Campaign Pledge

| pledge to conduct my campaign for public office
openly and fairly. I also will not use or permit the use of
any campaign advertisement which falsifies the facts
regarding my opponents. In addition I will publicly
erepudiate support deriving from any individual or group@

1 who uses or permits the wuse of any campaign
2 advertisement which falsifies the facts regarding my
3 opponents.

4
5 1L Specific Agreements

Gl further agree to the following specific conditions:

7 (1) 1 will clearly identify myself (or my campaign
8 committees) as the sender of all my campaign
9 advertisements.

10 (2) During the campaign | agree to provide to my

11 opponent and to the newspapers ef tWO newspapers of

12 the widest general circulation within the district wbhteh

13 newspapers w ere rnest reeent-lymed by the etmnfy eferh

14 hr publishing notices pursuant to Section 6088 of tdre

15 fsleetfmrs Gede, the text of all campaign advertisements

16 which name or make either direct or indirect reference

17 tomy opponent at least 24 hours before they arc placed

18 in the mail and 48 hours before they are broadcast or
19 otherwise published.

22 I shall designate one individual and delivery
23 address to receive campaign advertisements which name
24 or make either direct or indirect reference to my
25 candidacy within 24 hours following my certification as
26 the candidate of my party for the general election.

27 I agree to submit the text of any campaign
28 advertisement which names or makes either direct or
29 indirect reference to my opponent, to the individuals
30 designated by my opponent and to the newspapers
31 referred to above, at least 24 hours before the
32 advertisement isplaced in the mail and 48 hours before
33 they are broadcast, or other; .se published.

34 In addition, 1 agree that tne text of anycampaign
35 advertisement which names or makes either direct or
36 indirect reference to my opponent, and which will be
37 received in the mail, broadcast, or otherwise delivered
38 during the last seven days of the campaign, will be
39 furnished to my opponent and to the newspapers
40 referred to above at least 48 hours before it is mailed.

one
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broadcast, or otherwise published,

I acknowledge that | am civilly liable for failure lo
comply with the advance notice requirement of this
agreement.

Signature Signature
Date Date

() For purposes of the Fair Campaign Practices
Agreement "campaign advertisement” means a
communication authorized hy a candidate or a
candidate 3 controlled committee, as defined in Section
82016 of the Government Code, for the purpose of
advocating the election or defeat of a qualified candidate
through any broadcasting station, newspaper, magazine,
outdoor advertising facility, direct mailing, or any other
type of general, public, political advertising, including,
but not limited to, recorded telephone messages and
printed materials which are publicly distributed.

SEC. 5. Section 32005 isadded to the Elections Code,
to read:

32005. Any person who after signing the Fair
Campaign Practices Agreement fails to piovide
campaign advertisements as required by the agreement
shall be liable in a civil action brought by the Attorney
General or by a person residing within the jurisdiction of
the candidate in question for an amount of ten thousand
dollars ($10000) or three times the amount of the cost of
the campaign advertisement, whichever is greater.

SEC. 6. |In the event that the Franchise Tax Board
redesigns the tax form so that space is available to print
the statement, "The state assures that no political
contribution collected by the Franchise Tax Board for
disbursement to official political parties will be
contributed or transferred to any candidate who has
failed to sign the Fair Campaign Practices Agreement?””
on the tax form, the statement shall also be printed on the
tax form.

0
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INTRODUCTION

The Washington "false political advertising”™ statute, RCW
42.17.530, 1imposes civil liability on a person who sponsors
political advertising which contains information that the person
"should reasonably be expected to know, to be false.” Because
this standard would allow for the imposition of civil penalties
on persons for the negligent sponsorship of false information in
a political campaign it is probably unconstitutional as violative
of the right to freedom of speech guaranteed by the First
Amendment of the U.S. Constitution. Hence, the statute should be
modified in order to be constitutionally defensible.

The intent of this brief is to define the necessary elements
of a "false political advertising”™ statute so as to withstand
attacks against its constitutionality.

Because the First Amendment offers 1its broadest protection
of free speech during campaigns for political office, any statute
that attempts to regulate political speech/political advertising
will be subjected to strict judicial scrutiny if it 1is
challenged. Therefore, any such statute must be narrowly drawn
so as not to infringe upon this free speech right.

This brief attempts to identify, analyze, and discuss the
various 1issues related to false representation 1in election

campaigns. Therefore, the brief 1is divided into the following



five parts:

Part | briefly 1identifies the recommended elements to be
included 1in the drafting of a constitutionally defensible
statute.

Part Il discusses the constitutional concerns associated
with prohibitions directed at false representation in election
campaigns.

Part 11l explores the existing federal and state statutory
and case law pertaining to fal& political advertising statutes.

Part 1V examines Washington case law which may have an
impact on any future false political advertising statute which
might be drafted and adopted.

Part V sets forth a proposed model statute that will be more
readily defensible against challenges to its constitutional

validity.

PART |

RECOMMENDED STATUTORY ELEMENTS

Briefly, the crucial elements of a constitutional statute
are as follows:
(1) "Actual MaliceO Standard: The statute must be narrowly

drawn so that only those false statements made "knowingly or with



reckless disregard to their truth or falsity” will be proscribed.

(2) Durden of Proof: The statute must incorporate a '"clear
and convincing" burden of proof.

(3) Judicial Review; The statute must include a provision
for judicial review of any administrative decision involving the
statute.

(4) Operational Definition of Terms: To avoid charges of
vague or ambiguous wording, and to ensure that the statute is

sufficiently narrowly drawn, many of the terms of the statute

should be operationally defined. For example, terms such as
"sponsor™, "political advertisement”, "candidate"”, "knowingly",
"reckless disregard", "false statement"™, etc. should be

operationally defined in a definitions section 1immediately

preceeding the text of the statute.

PART 11

CONSTITUTIONAL CONCERNS- FREE SPEECH ISSUES

The major constitutional concern with false political

advertising statutes is the fear that such statutes infringe upon

the right to free speech guaranteed by the First Amendment of the

U. S. Constitution. The leading United States Supreme Court case



regarding First Amendment coneornr. is New York Times v. Sullivan,
376 U.S. 254 (1963).

In New York Times, an elected official brought a libel suit
against the Ti_moc for publishing an article which falsely
represented the official"s actions while performing his duties.
Tho Court®s discussion in New York Times has been extensively
guoted 1in later cases dealing more directly with false

representation in election campaigns.

The Supreme Court, in New York Times, stated that freedom of
expression of public issues 1is a right secured by the First
Amendment. _Id. at 269. The Court further added that this right
"was fashioned to assure unfettered interchange of ideas for the
bringing about of political and social changes."” at 209.
The Court recognized that such "unfettered interchange”™ required
that "public debate on public 1issues should be uninhibited,
robust, and wide-open, and thgt it may well include vehement,
caustic, and sometimes unpleasantly sharp attacks on government
and public officials.” Id. at 270. In light of this 1idea, the
Court concluded that neither factual error, which is inevitable
in free debate, nor defamatory content, which injures a person-"s
reputation, are sufficient to remove the constitutional
protections from such statements.

The Court further indicated that any regulation or statute

which would compel the critics of official conduct to guarantee



the truth of their assertions amounts to self-censorship and
could lead individuals to make only those statements which "steer
far wider of the unlawful =zone" than 1is necessary, thus dampening
the vigor and limiting the variety of public debate. Id. at 279.
As a result, the Court concluded that the constitutional
guarantees require:
a Tederal rule that prohibits a public
official from recovering damages for a defamatory

falsehood relating to his official conduct unless he
proves that the statement was made with "actual

malice” - that 1is, knowledge that it was Tfalse or with
reckless disregard of whether it was false or not.
Id. at 280.

The United States Supreme Court, 1in further analyzing the
realm and extent of the free speech right in election campaigns,
has held that in proceedings concerning the regulation of speech
during campaigns for political office the constitutional
guarantee of freedom of speech "has its fullest and most urgent
application.”™ Monitor Patriot v. Roy, 401 U.S. 265, 272 (1970).
(See also: Buckley v. Valeo, 424 U.S. 1 (1976).)

However, the fact that speech, uttered or written, during a
campaign for political office is given broad constitutional
protections, does not mean that it cannot be regulated 1in a
constitutionally defensible manner. The United States Supreme
Court haa stated that merely because speech 1is used in a
political context for political ends does not automatically

entitle that speech to the protection of the constitution.
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Garrison v. La., 379 U.S. 64 (1964). The Court has also ruled
that calculated falsehoods fall into a class of utterances which
"are no essential part of any exposition of 1ideas, and are of
such slight social value as a step to truth that any benefits
that may be derived from them is clearly outweighed by the social
interest in order and morality."” Chaplinsky v. N.H., 315
U.S. 568, 572 (1942). (See also, Gertz v. Robert Welch, 1Inc.,
418 U.S. 423 (1979)).

The Supreme Court, 1in relying on Chaplinsky, further ruled
in Garrison that knowingly false statements and false statements
made in reckless disregard of the truth, do not enjoy
constitutional protection. Garrison, 379 U.S. at 75.

The basic premise posited in New York Times and its progeny
can also be explained and perhaps more easily understood through
a brief analysis of what is commonly referred to as the
Overbreadth Doctrine.

Under this doctrine, which finds application when First
Amendment interests are at stake, the courts may invalidate a
statute that primarily regulates unprotected expression if the
statute also reaches protected expression in the process. Thus,
the doctrine recognizes that despite any legitimate state
interest involved, the chilling effect on protected expression 1is
too high a price to pay when the regulatory scheme has no been

narrowly drawn. (See: Malchow, The Use of Adverse Publicity to



Regulate Compaign Speech, 12 Pac.L.J. 811 (1981); Note, The
First Amendment Overbreadth Doctrine, 33 Harv.L.Rev. 844 (1970).

Therefore, any false political advertising statute that has
a potential for improper application and which poses a
significant likelihood of deterring important First Amendment
speech may be declared unconstitutional on 1its face under the
overbreadth doctrine. Thus, even though the statute may not be
invalid as applied to the parties before the court, it may still
be invalidated based entirely upon an analysis of its language
and potential application.

In summation, the regulation of false statements 1in
political advertising is constitutional, but any attempt to
regulate speech in a political campaign must be narrowly drawn so
as to prohibit only constitutionally unprotected speech. If the
adopted statute can be seen to infringe in the slightest manner
on constitutionally protected speech, the lesson of the
overbreadth doctrine and the New York Times et. al. case law
analysis, 1is that the statute will be ruled unconstitutional on

its face as violative of the First Amendment.

PART (BN
Part 111 will discuss existing federal and state statutory
and case law which generally supports the proposition that

attempts to regulate the negligent publication of false



information in political campaigns is probably unconstitutional.

FEDERAL AND STATE LAW

1. Federal Legislation and Statutory Law.

In 1975, Congress passed legislation which prohibited
falsely attributed campaign statements and other false
representations in federal elections. 18 U.S.C.A. 8617.
However, a year later this same legislation was repealed.

A comprehensive Senate bill was also introduced in 1974, but
not enacted, which would have outlawed the deliberate commission
of certain acts including: ©placing misleading advertisements in
the media, and making false statements of material fact about
candidates. (See: S. 3261, 93d Cong., 2nd Sess. 820 (1974)).
Apparently, the federal government has either misgivings as to
the necessity or misgivings as to the constitutionality of such a
regulatory t *heme.

2. Federal Case Law

In the federal courts, the regulation of campaign speech has
received scant attention. The United States Supreme Court itself
has never directly addressed the validity of state statutes
prohibiting false representations in campaign speech. However,
there are three cases that are useful 1in this analysis.

In the first case, the United States Supreme Court, 1in

affirming that the government has a legitimate interest 1in



regulating deceptive commercial advertising, was also quick to
emphasize that when speech contains 1ideas, it may be protected
"even if it contains inaccurate assertions of fact."” Virginia
St. Bd. of Pharmacy v. Virginia Citizens Consumer Council, 1Inc.,
425 U.S. 748, 780 (1976) (Stewart, J., concurring).

The inference to be drawn is that if free speech concerns
can override compelling state interests 1in the commercial
advertising realm, then at least an equal level, and presumably a
greater level, of "inaccurate assertions of fact” will be
constitutionally protected 1in the political advertising realm.
This 1is especially true in light of the holdings in the Monitor
Patriot and Buckley cases which state that the First Amendment
has its broadest application and fullest protection 1in the
political arena.

The second case, Vanasco v . Schwartz, 401 F. Supp. 87
(S.D.N.Y. 1975), aff"d mem. , 423 U.S. 1041 (1976), is the only
federal case which directly discusses the false representation
issue in a political campaign context. It is the definitive case
on the 1issue of regulation of false representations 1in a
political campaign. The case is also important because the New
York statute and statutory purpose involved in the case arr very
similar to the provisions and purpose of the current Washington
political advertising statute, RCW 42.17.530.

In Vanasco, a U. S. District Court decision, two candidates



for public office attempted to have sections of New York X Fair
Campaign Code declared unconstitutional on grounds that the
sections violated the First Amendment®s right to freedom of
speech. The challenged sections prohibited:

1. Attacks on a candidate based on race, sex, religion or
ethnic background;

2. Misrepresentation .of a candidate®s qualifications,
including personal vilification, character defamation, whispering
campaigns, libel, slander, or scurrilous attacks on any
candidate, his or her staff, or personal or family life, misuse
of title or misuse of the phrase "re-elect.”

3. Misrepresentation of any candidate®s position, including
misrepresentation of political 1issues or voting record, use of
false or misleading quotations or attributing a particular
position to a candidate solely by virtue of a candidate”®s
membership in an organization; and

4. Misrepresentation of any candidate®s party affiliation
or party endorsement by persons or organizations, including use
of doctored photographs or writing or fraudulent or untrue
endorsements. [New York Fair Campaign Code,
Sec. 6201.1(c)(d)(e)(P)].-

Enforcement of this code was vested 1in the New York State
Board of Elections. This administrative board could hear

complaints, 1issue findings, levy fines, and initiate judicial
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proceedings to enforce its orders.

In a decision affirmed without opinion by the United States
Supreme Court, the three-judge panel held that the code did
violate the First Amendment because the sections that dealt with
misrepresentation were unconstitutionally overbroad and vague.
The court found that the code created a "substantial chill™ on
protected First Amendment.speech because the New York Times
"actual malice™ standard was not 1incorporated into the code.
Id. at 95. The District Court found that the Election Board had
penalized Vanasco merely because he "misrepresented™ his party
endorsement. Because there was no finding that the
misrepresentation was deliberate or that it was made with
knowledge of its falsity or with reckless disregard of the truth,
the Court held that the code was unconstitutionally applied to
Vanasco.

On the basis of the Vanasco and New York Times holdings, it
is quite evident that the federal courts feel that "vigorous and
open debate on public 1issues in political campaigns requires that
innocent misstatement and negligent falsehood be protected.”
Mai chow, The Use of Adverse Publicity to Regulate Campaign
Speech, 12 Pac.L.J. 811, 842 (1981). (See also: J. Nowak,
R., Rotunda & J. Young, Constitutional Law 781-782 (1978)). In
other words, the Vanasco/New York Times holdings mandate, at a

minimum, that only that speech uttered or printed with knowledge
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of i1ts falsity or with reckless disregard of its truthfulness 1is
constitutionally unprotected speech. Therefore, any statute or
regulation that attempts to prohibit speech that contains
falsehoods which are negligently made during a political campaign
would be unconstitutional on its face.

The Vanasco Court also made two other significant findings
with respect to other constitutionally required elements of a
false representation statute.

First, the Court expressed concern that the New York Code
did not provide for judicial review of an Election Board®s
decision or the penalty it imposed.

Second, the Court expressed concern that the standard of
proof used by the Poard for any violations of the code needed
only to be based upon a finding of "substantial evidence."
Because of the "high degree of protection”™ afforded by the New
York Times rule, the Court concluded that the falsity of the
statements complained of should be proven by Iclear and
convincing"™ evidence. Vanasco, 401 F. Supp. at 99 (Emphasis
supplied). In New York Times, the Court found that the plaintiff
bears the burden of proving the violation with "convincing
clarity.” New York Times, 376 U.S. at 285-286.

The last federal case is St. Amant v. Thompson. 390 U.S. 727
(1968). In St. Amant, a candidate for political office falsely

charged another public official with criminal conduct during a
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television interview. The Court, relying in its opinion on the
New York Times standard, ruled that "reckless disregard” cannot
be shown by proof of mere negligence; in orier to find reckless
disregard "there must be sufficient evidence to permit the
conclusion that the defendant in fact entertained serious doubts
as to the truth of his publication. Publishing with such doubts
shows reckless disregard for. truth or falsity and demonstrates
actual malice." Id. at 731.

Once again, the Court held that proof that a political
candidate "negligently” made false statements does not meet the
New York Times standard and that a statute which would impose
liability for such negligent falsehoods is unconstitutional.

The court, 1in St. Amant, also made an important ruling with
regard to the "subjective intent” of the defendant as a defense
in a defamation case. The Court held that a defendant cannot
"automatically insure a fTavorable verdict by testifying that he
published with a belief that the statements were true. The
finder of fact must determine whether the publication was indeed
made in good faith." Id. at 732.

Thus, a political candidate is not entitled to a favorable
ruling by merely stating that he "believed his statements were
true.” A candidate®s subjective intent or subjective belief when
uttering or publishing false statements 1is not conclusive.

Rather, the trier of fact is entitled to decide whether, given
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the surrounding facts and circumstances, the false statements
were mde "knowingly™ or with "reckless disregard”™ of the truth.

In summation, the existing federal case law supports the
conclusion in Part 1 that "actual malice”, a clear and convincing
standard of proof, and judicial review elements must be present

in a constitutionally defensible statute.

B. State Law

1. Introduction
Although the vast majority of states have statutes which attempt
to regulate campaign practices 1in one way or another, there are
19 states that have statutes which deal directly with false
representation during an election campaign. Of these 19 states,
some have a more comprehensive scheme than do others.

The remainder of the states which have statutes related to
fair campaign practices generally have either a "voluntary code
of conduct™ or require only that any political advertisement or
other campaign literature contain the name and address of the
candidate and/or group sponsoring such materials. These latter
statutes, which can be collectively entitled "Anonymous Political
Advertising Prohibited”, ostensibly provide that "knowingly™
false statements pertaining to any candidate or any other

election matter are constitutionally protected so long as the
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sponsoring person or party is identified in the statement,
advertisement, poster, etc.

It is not necessary to discuss the construction or validity
of these "Anonymous Advertising”™ statutes. It is sufficient to
point out that they exist and that any future political candidate
in the State of Washington who might challenge Washington®s more
comprehensive statute would unquestionably argue that the more
limited "Anonymous Advertising"” statutes are in better consonance

with established free speech rights.

2. State statutes

Table A is a statute chart which attempts to list and
briefly explain the statutes in the 19 states which proscribe
"false representation.” Some of these statutes are more
comprehensive than others. The following is an attempt to
categorize these false representation statutes:

(1) False Representations Statute: The most typical statute
is one which broadly prohibits a person from knowingly publishing
a false representation pertaining to any candidate or any
election matter, which 1is intended to affect voting at an
election.

There are three lesser or more limited classes of statutes

which can be characterized as follows:
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(a) Defamation Statute: This typo of statute proscribes
only tho publication of false information which might defame or
injure tho other candidate.

(b) Fraudu lerit/Fal se Endorsement Statute: This type of
statute proscribes only those statements which falsely attribute
an endorset. nt by someone or some group.

(c) False Representation of Incumbency: This type of
statute proscribes only false claims of incumbency.

Because a T"2£_i. statute broadly prohibits a false
representation of an” kind pertaining to any candidate or
election matter, it also includes the proscriptions 1in statute
types (a), (b) and (c). Only 12 of the 19 states have the
comprehensive-type statute. The type of statute each state has
is reflected in the third column of Table A.

The remaining three columns listed in Table Aare Mental
Culpability, Burden of Proof, and Penalty Provision. The Mental
Culpability column shows the statutory standard required to
convict and/or find civil liability for a violation.

The Burden of Proof column shows the standard of proof
required of the plaintiff or prosecutor 1in order toconvict
and/or find civil liability for a violation.

The Penalty Provision column lists the civil and/or criminal
penalties which can be 1imposed for a violation of the statute.

The following examples are intended to assist the reader in
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