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STATE OF ALASKA BILL NO. HB 22
1991 LEGISLATIVE SESSION

Revision Date: Depan,lent Atfected: Department of Law
Title:  "An Act relating to confidential BRU: Legal Services

communications to legislators..." Component: Operations

Sponsor: Representative C. Davis___

Requestor: House State Affairs COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands ol Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FYy 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0 - -0- -0 - -0 - -0- -0 -

CAPITAL

REVENUE

FUNDING. (Thousands ol Dollars)

GENERAL FUND -0- -0- -0- -0- -0 - -0 -
FEDERAL FUNDS
OTHER
TOTAL
POSITIONS:
FULL-TIME -0- -0 - -0- -0 - -0 - -0-
PART-TIME
TEMPORARY
Estimate ol current year Impact:.
ANALYSIS: (Attach a separate page il necessary.)
Please see the attached analysis.
Renarad Bj: Richard. |. Pcgues,, Direqtor fPhare: 465-367:
Diviiy%: Adrain lacrari\o V" ( NN (O oa U February 14. 1991
Approved hy Commissioner: Charles F. Cole. Attorney General
Agency: Department of Law Date: February 14. 1991

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor. OMB. & Impacted Agency(ies).

Rev 10/90 Page__ ol 2



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/[Resolution No. HB 22

This bill amends AS 24.05 by adding a new section that makes a
cojmunication from a member of the public to a legislator or a legislator-elect,
involving public policy or relating to the official duties of a legislator or
legislator-elect, confidential unless confidentiality is waived by the member of

the public, or the communication is offered as public testimony. The bill also
makes a request to the Legislative Research Agency by a legislator, legislator-
elect, or legislative committee for research confidential. And the bill makes

a report prepared by the agency In response to a request confidential, unless the
requestor directs the agency to release the report as a public record. Existing
AS 24.20.100 already makes requests by legislators for research confidential, but

this bill extends confidentiality to legislators-elect and makes completed
reports confidential until released by the requestor. This legislation involves
the operations of a separate co-equal branch of government, and it will not have

a fiscal impact of the Department of Law.

page 2 of |



FISCAL NOTE

STATE OF ALASKA BILL NO: HB 22
1991 LEGISLATIVE SESSION

Revision Date: Department Alfected: Legislative Allairs Agency

Title: "An Act... confidential communications BRU: Legislative Council

to legislators... confidential legislative records.

Sponsor: Representative C. Davis Component: Legislative Research Agency
COMPONENT SERIAL NO: 1174

Expenditures/Revenues: (Thousands ol Dol ars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 0 0 0
TRAVEL 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0
SUPPLIES 0 0 0 0 0
EQUIPMENT 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0
CAPITAL 0 0 0 0
REVENUE 0 0 0 0 0

FUNDING: (Thousands ol Dollars)

GENERAL FUND 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0
OTHER 0 0 0 0 0
TOTAL 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0

Estimate ol current year impact:
ANALYSIS: (Attach a separate page it necessary)

Zero fiscal impact.

Prepared By Pamela A Stoops. Director Phono 465 3850
Division: Administrative Services A Dale 1'29.91
Approved By. Warren W Fndicott. Executive Director [(law
Agency: Legislative Allairs Agency " Palo  1/2931

Distribution (by preparer) legislative Finance. Legislative Sponsor. Requestor, OMB. A Impacted Agency(ies)
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Representative Cheri L. Davis
STATEMENT ON

HOUSE BILL 22

| have introduced House Bill 22 as a response to some concerns
expressed by constituents about conversations on sensitive issues.

Section 1, parts A and B, deals with the confidentiality of
communications and records. It allows for any communication to a
legislator or legislator-elect to be confidential unless waived by
the member of the public. However, legislator confidentiality will
not apply to put’ic testimony or if the information received can be
released, while protecting the identity of the constituent.

These two parts of the bill transpired out of a conversation | had
last interim with a constituent who came to me about a personal
matter and asked if our conversation, and subsequent
correspondences, could be kept confidential. | asked our Legal
Services this question and found that there was no confidentiality
provision. Apparently most legislators, like myself, assume that
until they choose to release information in the form of a bill, or
testimony to a committee, that their conversations with
constituents and their files on those conversations are confidential.

Part C, relating to the Legislative Research Agency, provides for
more direct language concerning confidentiality of requests and
reports. There is a statute that somewhat addresses this now (AS
24.20.100), but this provision "tightens" the confidentiality of
requests and reports.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
TATE OF ALA%KA

P.O. Box Y, Juneau, Alaska [1] || Deliveries lo: 240 Main Street
(007) 465-.1M7 or 465-2450 Court I'liuu, Room 500
I AX (007) 465-2027) M oil Stop .1101

MEMORANMM February 12, 1991

SUBJECT: Confidential Communications to Legislators (MB 22)

TO: Representative Gene Kubina, Chair

House State Affairs Committee

FROM: Tamara Brandt Cook
Director

You have asked whether the confidentiality provision contained in HB 22 would
create some form ofa legislator/constituent privilege that would prevent the legislator
from testifying in court regarding the content of communications. In my opinion it
would not because the bill does not specifically address the issue of testifying.

The court has held that a statute that merely sets out that certain communications
are confidential will not create a testimonial privilege, but is essentially an "anti-
gossip” provision and that to create a privilege it is necessary to amend the court
rules. (Allred v. State. 554 P.2d 411 (Alaska 1976)) Note, however, while rules of
evidence are generally considered matters of procedure this is because those rules
deal only with the orderly dispatch of judicial business. Certain rules of evidence,
such as privileg;, go beyond that and are considered matters of substance. Joiner
and Miller, "Rules of Practice and Procedure: A Study of Judicial Rule Making" 55
Mich. L. Rev. 627 (1957)

The Allred case never specifically considered whether a privilege is a matter of
procedure (requiring a change to court rule) or a matter of substance (which does
not require a change to court rule). The court, apparently, now agrees with the
commentators that the question of privilege is a matter of substance which the
legislature can address through simple enactment of a bill creating a specific privilege
not to testify. Evidence Rule 501 provides:

Except as otherwise provided by the Constitution of the United State
or of this state, by enactments of the Alaska Legislature, or by these

|EGAL OPINION



Representative Gene Kubina
February 12, 1991
Page 2

or other rules promulgated by the Alaska Supreme Court, no person,
organization, or entity has a privilege to:

(1) refuse to be a witness; or

(2) refuse to disclose any matter; or

(3) refuse to produce any object or writing; or

(4) prevent another form being a witness or disclosing
any matter or producing any object or writing. (Empha-
sis added)

So, while there is no need to amend a court rule to create a testimonial privilege, a
statute creating a privilege not to testify must so state specifically. This bill would
need to be amended to do that.

It is my understanding, however, that the legislation was not intended to create a
specific legal privilege and that, in fact, there was no intent to shield communications
from situations involving litigation. Rather, | understood that the thrust of the
legislation was to enable a legislator to decline to make a letter from a constituent
availableto the press or another when the constituent intended the communication
to be private. Arguably, those items are now public records subject to disclosure on
request.

You have also asked whether the bill modifies the open meetings statute (AS 44.62.-
310) as it applies to meetings of legislative bodies. In my opinion, the bill does not
do so. Meetings of legislative committees and subcommittees would still be subject
to that statute. Only a communication to a legislator not intended as public
testimony would be treated as confidential, and that type of communication could not
be included in the public records of a committee.

TBC:gc
91-073.glc



Alaska State Legislature
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Legislative Research Agency Fax (907) 1633331

January 31, 1991

Honorable Cheri Davis

Alaska House of Representatives
P.0. Box V

Juneau, Alaska 99811-3100

Dear Representative Davis:

This letter is to express my support for the provision of House Bill 22
(paragraph c) that deals with the confidentiality of research prepared by the
Legislative Research Agency. The language in House Bill 22 is more direct and
explicit than that currently found in AS 24.20.100 concerning confidentiality
("Members of the legislature may utilize the research and bill drafting
services of the Legislative Affairs Agency. Requests by members of the
legislature are confidential™). It describes the existing practice of the
Agency. Thus, to the extent that i1t removes any ambiguity that may reside in
AS 24.20.100, we would prefer to rely on the provision in House Bill 22 for
statutory authority to safeguard the confidentiality of our work.

Ch5 U

Gordon S. Harrison
Director

Enclosure



CONFIDENTIALITY OF LEGISLATIVE RESEARCH DOCUMENTS

by

Sandra Singer
Principal Research Analyst

Vol 12, No. 9 November 1987

An Information Service of the National Conference of State Legislatures
1050 17th Street. Suite 2100. Denver. Colorado 80265. Earl S. Mackcy. Executive Director
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CONFIDENTIALITY OF LEGISLATIVE RESEARCH DOCUMENTS

INTRODUCTION

In most states, some or all of the legislative research documents* are
kept confidential 1n the research stage, or Indefinitely, because of the
legislature®s perceived need for privileged communication to foster
Innovation. But that need must be balanced with the public"s right to know
about the Internal workings of Its government and Its right to know that
lawmaking 1s being conducted openly. For Instance, a legislator may request
that a bill be drafted but at the end of the process come to the conclusion
that he does not want to Introduce that type of legislation. If every bill
draft or bill draft request were public Information, legislators would be
less likely to look at new ldeas and approaches for fear of "mistakes™ being
publicized. Similarly, discussions and notes of legislators and legislative
staff on the budget or other sensitive subjects need some privacy so people
can speak candidly. To eliminate that privacy creates a chilling effect on
communication which generally hinders the legislative process. On the other
hand, 1f too much privacy 1s granted, the public fears that laws are being
created through deals behind closed doors. Another reason for keeping
preliminary work papers confidential 1s competition for new ideas. Some
legislators take a proprietary Interest 1n their work and don"t want others
to take credit for their Ideas. This also 1s true 1n a partisan sense, as
legislators of one party certainly do not want their 1ideas leaked to the
other party. Each state deals with this 1issue somewhat differently, but
generally most try to balance these competing interests by disclosing bills,
reports and other documents as the work 1s put Into final form.

OVERVIEW

This State Legislative Report compares and contrasts the treatment of
these documents by the various states. The Information is based on a survey
of all 50 states and American Samoa. Central non-partisan legislative
research agencies were surveyed wherever possible. They were asked to list
the types of legislative research document”™ that are treated as confidential

+Documents considered under the broad heading of "research documents™
include bill drafts, bill draft requests, research requests, background
papers, staff notes and correspondence.

-NCSL State Legislative Report--!



under either statute or office policy, and whether any of these documents
have been subpoenaed from that, office In the last 10 years. The survey
responses were supplemented by P review of the relevant statutes supplied by
most respondents. The survey Information was gathered In January 1986.

Forty-two states and American Samoa consider bill drafts confidential,
and bill draft requests are confidential In 4j states and American Samoa.
Thirty-six states protect research requests from disclosure. Legislators®
correspondence Is confidential 1n 33 states, while legislative employees®
correspondence 1s confidential 1n 27, and committee correspondence 1s
confidential In only 18. Thirty states and American  Samoa protect
background papers and staff notes, and 28 states and American Samoa do so
for preliminary reports by and for committees. (Appendix 1 lists the types
of documents considered confidential 1n each state.)

EXEMPTIONS FROM DISCLOSURE

Most states enacted open records laws during the mid 1970s. Also known
as public records acts, sunshine acts or freedom of Information acts, they
require the disclosure of public records 1n the custody of public agencies
unless there are specific statutory exemptions. A number of states exempt
legislative research documents from disclosure. These exemptions (If there
are any) can be found In the open records laws, which often exempt
legislative work papers from their provisions. This 1Is the case In
Arkansas, California, Connecticut, and nine other states. But Alaska, North
Carolina, Rhode Island, Vermont and Wisconsin achieve the same result by
excluding these documents from the definition of “public records.” Another
road to the same end iIs to ador“ laws that prohibit disclosure of
legislative documents. This works in conjunction with prohibitions found
under statutory sections on the legislative branch (Alaska), the legislative
counsel (California), legislative services (Colorado) or the legislative
employee (Florida). Some states generally provide for disclosure but give
the agency director discretion to deny disclosure of specified documents
(such as "work product” 1in Indiana) or to protect Individual privacy
(Montana) or if the public interest (Connecticut) outweighs the merits of
public disclosure. The opposite is true in Utah where work product is not
considered to be "public record” unless the State Records Committee decides
that the public interest in disclosure clearly outweighs the public interest
in exempting the documents from disclosure. These provisions for discretion
may be located in either the open records law or the statutes governing the
legislature.

Several states provide specifically in their statutes or office policies
for the exemption of material prepared in anticipation of litigation or that
which would not be available to a party 1n litigation with the agency.
Among these states are Maine, Maryland, Minnesota, Montana and Oregon. In
addition, Minnesota statutes provide that drafting files are not subject to
subpoena, search warrant, deposition, writ of mandamus, interrogatories or
other disclosure.

--NCSL State Legislative Report--2



RELEASE OF CONFIDENTIAL INFORMATION

In most states where work papers are afforded protection, the agencies
will not release them without the prior, express and specific permission of
the requesting legislator. This practice Is often based on the theory that
the legislative employee 1s considered to be In an attorney-cllent
relationship with each member and committee of the legislature. This 1s
specifically provided In the statutes or office policies of California,
Kansas, Maine, Missouri, South Carolina, South Dakota and Texas. West
Virginia considers research for legislators or legislative committees to be
the property of the requestor until he or she releases 1t to the public. In
Utah, disclosure 1s made only with the drafting attorney™s authorization.
And Oklahoma requires the approval of the presiding officer of each house
respectively. In contrast to those states 1s North Dakota, which considers
work papers to be public unless the requestor designates them as
confidential. Even when so designated, the papers become public when the
finished document 1s delivered to the legislator.

Some states have different policies 1n different agencies. In Illinois,
for example, all requests and work having to do with legislative subjects
are confidential at the Legislative Reference Bureau but are treated
confidentially at the Legislative Research Unit only 1f so requested.

lova, Maryland and Montana maintain the confidentiality of the content
of requests but are required to keep public record of the requestor and the
subject matter or title. In addition, Haryland must disclose the
expenditures and the date when the final project summary will be available.

When and what is eventually disclosed varies considerably. In Missouri,
all preparation material for bill drafts becomes public record after the
Introduction of the bill, whereas documents written or provided prior to the
bill*s introduction cannot be obtained 1n New Jersey. Malne assures
legislators only that their proposals will be confidential during the
biennium 1n which the proposal or report is prepared. Ohio provides that
the piblic may examine a bill file only after a staff member has had an

opportunity to remove any Items that may have been requested by a legislator
but never made public.

CONCLUSION

The states vary greatly 1n their treatment of legislative research
documents. At one extreme is Massachusetts, which claims no confidentiality
at all. At the other are 16 states such as Hawaii, New Jersey and South
Carolina, which claim confidentiality in all categories of documents.
Delaware has no policy regarding confidentiality of legislative work papers.
No matter where a state draws the line, it 1s a balancing act between what
should be private and what should be public. This delicate balance must be
drawn for each state iIn accordance with the standards of the day.

--NCSL State Legislative Report**3
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NOTES TO APPENDIX 1

ALABAMA

Note: Documents ire confidential until the work 1s made public by the
requesting member.

ALASKA

1. Confidential only 1f related to bill drafting or research requests.
2. Internal reports showing request numbers and descriptive titles.

Note: All work requests and all files relating to them are confidential.
Only the requestor can permit or direct disclosure to others.

CALIFORNIA

Note: Government Code secs. 10207 and 10208 require the Legislative Counsel
to maintain the attorney-cllent relationship with each member of the
legislature. This prohibits the outside disclosure of any material that has
not become a public record.

COLORADO

1. Joint Budget Committee staff write-ups 1n preparation for hearings are
available three days after the hearing; staff documents with regard to
figure setting remain confidential at all times.

CONNECTICUT

1. Amendments to bills on the floor.

FLORIDA HOUSE

Note: Notes, drafts and unfinished reports are generally not made available
without permission of the committee chairman or the speaker.

FLORIDA SENATE

Note: A bill analysis becomes a public document at the time of the first
committee meeting where the bill is placed on the agenda.

GEORGIA

Note: Senate Administrative policy is that all Senate Research Office work
is done expressly for the senator requesting the work. The work can be
dissemii.ated only at the request of the senator for whom the work was done.

NCS1 State leg-siative Reoort--5



1DAHO

Note: No legislative documents are made “public” unless the requesting
legislator gives permission.

ILLINOIS

Note: Legislative Reference Bureau-*requests and all work having to do with
legislative subjects are confidential.

Legislative Research Unlt--work 1is treated as confidential 1f so requested
(rarely requested).

INDIANA

1. Except approved study committee drafts.

2. Until presented to committee.

10WA

Note: The subject matter being worked on is listed In a subject index that
the public may see. But some requests are confidential, and there 1is no
record of these available to the public.

Note: Work product is not available until 1t has been delivered to the
member or committee, and then it can be obtained from them.

KENTUCKY
1. Only if related to bill request.

Note: Research for bill drafts, reports and related correspondence is
confidential until filed or released at a public meeting.

MAINE

1. All papers used 1In relation to preparing or amending a bill.

Note: All documents and work sessions are confidential until the end of the
biennium. No one may examine a legislative file without the express consent

of the individual legislator. However, access can be made with permission
of the governor.

MRIAD

1. Bill summaries prepared for committee chairmen (at the option of the
chairman).

Note: Bill and amendment drafting requests are confidential until
introduced or proposed.

--NCSL State Legislative Report--6



MASSACHUSETTS

Note: All documents and papers are open to the public.

MINNESOTA

Note: All legislative staff offices regard everything as confidential that
has not been published as a public document.

Note: Drafting flies are not public and not subject to ''subpoena, search
warrant, deposition, writ of mandamus, interrogatory or other disclosure."

MISSISSIPPI

Note: No Information about a research request, including the existence of
the request, 1s released unless the legislator specifically authorizes Its
release.

MISSOURI

Note: All bill drafters are lawyers. Until legislation 1s actually
Introduced, such work 1s attorney-cllent material and therefore
confidential. After Introduction, all preparation material becomes public
record.

MONTANA

1. Name of bill draft requestor and subject may be disclosed. All work in
progress 1s confidential.

2. Material prepared 1n anticipation of litigation that would not be
available to a party 1n litigation with the council under the Montana Rules
of Civil Procedures on pretrial discovery.

NEVADA

Note: Document: are confidential unless specifically released by the
requestor.

NEW MEX1CO

1. Published research reports, background papers and research requests--if
requested by a legislator and not of staff origin.

NORTH CAROLINA

1. Confidential until distributed at a public meeting of a committee.

2. Confidential if arises out of request of legislator.

Note: All drafting and information requests and documents prepared at
request of a legislator are confidential but become public when offered on
the floor or in committee.

--NCSL State Legislative Report** 7



NORTH DAKOTA

. ]f a legislator specifically requests that a work request be kept
confidential, the staff will not discuss that request with any non-staffer
until the finished document Is delivered to the legislator.

OHIO

Note: A document 1s confidential prior to Introduction or being made public
by the legislator. Memoranda of a General nature may, however, be
distributed to the public. The public may examine a bill file after a staff
member has had an opportunity to remove any Items that may have been
requested by a legislator but never made public by him.

OKLAHOMA

Note: The records and files of the legislature, not otherwise provided by
law to be open to public inspection, shall be confidential and privileged
and may be released for public consumption only upon approval by the
presiding office of each house respectively.

OREGON

Note: Legislative counsel staff are prohibited from revealing the content
of a member®s request 1f declared confidential by the member. If not so
declared, committee rules prohibit revealing the content except to avoid
duplication.

PENNSYLVANIA

1. Material filed by administrative agencies relating to rulemaking.

Note: All unpublished material 1s confidential without the consent of the
originating member.

RHODE ISLANO

1. Items for Internal use only are considered confidential, otherwise they
are considered open public records.

Note: Under Senate Rule 9.5, senators may request computer access
confidentiality for bills, letters, memoranda or any other documents.

SOUTH DAKOTA

Note: The staff functions in a relationship to the legislator that 1s
similar to the attorney-cllent relationship.

TENNESSEE

Note: Oocuments are confidential until made public by a committee or
legislator for whom 1t was prepared.

«=NCSL State Legislative Report-* 5



Note: Confidentiality has always applied to legislative attorney and
research records for legislators and committees by the central office staff.

A legislator™s correspondence 1n the office of legal services 1s
confidential; however, there has been no determination on such
correspondence In other legislative offices. In 1984, legislative records
were added to the records management law (TCA 10-7-303). There have been no
lawsuits on the question of what 1s a public legislative record.

UTAH
1. Research surrounding bill drafts.

Note: Materials are confidential If the legislator requests. Disclosure is
made only with the drafting attorney"s authorization.

VERMONT

Note: All Information received 1n connection with research or drafting is
confidential unless the requestor or the party giving the Information
designates 1n the request that It 1s not confidential.

WISCONSIN

1. "Drafts, notes, preliminary computations™ prepared for the legislator®s
personal use or prepared by a staff person in the name of the legislator are
exempt from definition as "public records™ under the open records law.

Note: Records of drafting and reference requests, including their
existence, are confidential until they become part of the record of an
Introduced proposal.

WYOMING

Note: Research for committees 1s released after It is supplied to the
committee.

--NCSL State Legislative Report-- ?



APPENDIX 11

Applicability of Open Record Laws to
Legislative Research Documents

ALASKA
Alaska Stat. sec. 24.20.100

ARKANSAS
Ark. Stat. Ann. sec. 12-2804

CALIFORNIA
Cal. Govt. Code sec. 9070

(Title 2, Dlv. 2, Part 1,
Chap. 1.5)

COLORADO

Colo. Rev. Stat. secs.
24-72-202(6); 24-72-203

CONNECTICUT

Conn. Gen. Stat. sec.
1-19(b) D

Records required by state law to be
confidential are not "open records."
AS 24.20.100 makes legislative work
requests confidential.

Freedom of Information Act exempts
"unpublished memoranda, working papers and
correspondence of the governor,
legislators..." from disclosure.

Open records act exempts all materials
arising out of the attorney-cllent
relationship between the legislative
counsel and any member of the legislature.

All documents 1n the custody of 24-72-505
legislative employees are probably
"public records" within the meaning of
24-72-202(6), but 24-72-203 provides that
the open records law may be superseded by
other provisions of law, such as 2-3-505
which provides that the contents and
nature of bill draft requests be
confidential.

Freedom of Information statute exempts
from disclosure "preliminary drafts or
notes provided the public agency has
determined that the public Interest 1n
withholding such documents clearly
outweighs the public Interest iIn
disclosure.

--NCSL State Legislative Report--iC



ILLINOIS

111. Rev. Stat. Ch.1)6,
Par. 207(f) (Freedom
of Information Act,
P.A. 83-1013 (1984)]
INDIANA

Ind. Code sec. 5-14-3-4

KANSAS

Kan. Stat. Ann. secs. 45-22
() (1) (20)(21),(25); 45-221(b)

KENTUCKY

Ky. Rev. Stat. secs. 61.878
(D).(h); 6A.100; 7.120

LOUISTANA

La. Rev. Stat. Ann. secs.
44 _2; 44.3

MAINE

He. Rev. Stat. Ann. tit. 1,
sec. 402(3)

Records which pertain to the preparation
of legislative documents are exempt from
copying or Inspection under the Freedom

of Information Act.

Law allow®, the Legislative Services Agency
discretion 1n releasing Information on
"work product™ of the agency.

Open records law exempts research done for
members and records pertaining to proposed
leglsi atlon until disclosed 1n an open
meeting. Attorney work product 1s also
exempt under the attorney-cllent
principle.

Exempted from open records law are
preliminary drafts, notes, correspondence
with private Individuals (other than
correspondence which is Intended to give
notice of final action of a public
agency), preliminary recommendations and
preliminary memoranda 1n which opinions
are expressed or policies formulated or
recommended.

Open records law exempts records retained
by legislative attorneys that concern any
case, cause charge or investigation being
conducted by or through the legislature
until final disposition, at which time
they become public records.

Exempted are records within the scope of a
privilege against discovery or use as
evidence recognized by the courts If the
records or inspection thereof were sought
In the course of court proceedings. Also
exempted are records, working papers and
Inter*offlce and Intra-office memoranda
used or maintained by any legislator,

--NCSL State Legislative Report--1!1



MARYLAND

Md. State Govt. Code Ann.
sec. 10-618(b),(d)

KASSACHUSMS

Hass. Gen. Law Ann. tit. X,
ch. 66, secs. 1-10

MISSOURI

Ho. Rev. Stat. tit. 39,
ch. 610

MONTANA
Mont. Const. Art.ll, secs. 8,9
& 10; Mont. Code Ann. secs.

2-3-201 through 2-3-221;
2-6-101 through 2-6-104

NEW JERSEY

N.J. Rev. Stat. secs. 52:11-70
47:1A-1

legislative agency or legislative employee
to prepare proposed senate or house papers
or reports for consideration by the
legislature or committees during the
biennium 1n which the proposal or report
1s prepared.

Under the Public Information Act, a
custodian may deny Inspection of any part
of any Inter-agency or Intra-agency letter
or memorandum that would not be available
by law to a private party 1n litigation
with the unit. Also, custodian may deny
inspection of a public record that
contains the specific details of a
research project that an Institution of
the state or of a political subdivision is
conducting (this does not Include the part
of a public record which gives the name,
title, expedltures and date when the final
project summary will be available).

Records are open for public Inspection.

Open records law generally applies,
particularly after a bill 1is Introduced.

Generally, everything is open to the
public except information that the
Executive Director of the Legislative
Council determines not to be available
because the demands of individual privacy
clearly exceed the merits of public
disclosure.

Open records law applies only to
legislative documents that are public and
required by law to be made and maintained,
such as introduced bills, committee
statements, etc. Documents made prior to
the bill"s introduction are not
obtainable.
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NORTH DAKOTA

N.D. Const. Art.Xl, sec. 6;
N.D. Cent. Code sec. 44-04+]8

OHIO
Ohio Rev, Code Ann. ch. 121

OREGON

Or. Rev. Stat. secs. 192.410-500

PENNSYLVANIA

65 Pa. Cons. Stat.
secs. 261; 264
RHODE [ISLAND

R.1. Gen. Laws secs. 38-2-2(d)
(11), (13)

SOUTH CAROLINA

S.C. Code Ann. secs. 30-4-40;
30-4-70

All records of public agencies are public
records unless specifically excepted,
which legislative documents are not.

Legislative documents are not expressly
Included In open records act. No court
decision or opinion of the attorney
general clearly resolves the Issue.

Exempted from public disclosure are
recorJs of a public body pertaining to
litigation to which the public body Is a
party 1f the complaint has been filed, or
IT the complaint has not been filed, If
the public body shows that such litigation
1s reasonably likely to occur. Also
exempt are the contents or nature of any
matter brought before the legislative
counsel 1f the person bringing It before
the counsel designates 1t as confidential.

Open records act applies to minutes of
policy-making meetings of the General
Assembly.

Research papers are considered "work
papers'™ or "work products" under the
public records law and therefore are not
deemed public records.

Public records law exempts correspondence
or work products of legal counsel for a
public body and any other material that
would violate the attorney-client
relationship and memoranda, correspondence
and working papers 1n the possession of
members or their staffs.
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TENNESSEE
Tenn. Code Ann. stc. 3*12-106

TEXAS
Tex. Stat. Ann. tit. 110A,

Art. 6252-17*, 3(a)(6):
tit. 87, Art. 5429b-3

UTAH

Utah Code Ann. sec. 63-2-61(5)
(1985)

YERMONT

Vt. Stat. Ann. tit. 2,
sec. 404(c)

VIRGINIA

Va. Code secs. 30-28.18; 2.1-342

Public Records Law applies to documents
that are part of public proceedings.
Materials arl-.Ing out of the
attorney-cllent relationship between legal
staff and legislators are not considered
to be open records. This exception from
the Open Records Law does not apply to
non-legal legislative staff. No question
has been raised nor any determination made
on whether the Individual legislator®s
records are public records.

Open records law exempts "drafts and
working papers Involved 1n the prep—
aration of proposed legislation.” The
work product of staff lawyers 1s
considered privileged as a result of
attorney-cllent relationship.

The term "public records" does not Include
preliminary drafts or personal notes made
or received, and retained by the agency iIn
the ordinary course of business, unless,
In the opinion of the State Records
Committee, a public interest 1n disclosing
these records clearly outweighs the public
interest 1n exempting them.

Open records law applies to committee
transcripts and minutes, written testimony
submitted to committees, bills or
amendments that have been released or
approved for printing or Introduction and
material appearing iIn the journals or
calendars.

"Hemorar.da, working papers and
correspondence held or requested by
members' are exempt from the Freedom of
Information Act.
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WASHINGTON

Wish. Rev. Code secs. 1.08.027;
42.17.310

WEST VIRGINIA
W.Va. Code Art. 9A

WISCONSIN

Wis. Stat. sec®'. 13.92; 905.03;
19.31-19.39

"PrelImlnary drafts, notes,
recommendations and Inter-agency
memorandums In which opinions are
expressed or policies formulated” are
exempt from the public records law.

Research for legislators or legislative
committees Is the property of the
requestor until It Is released by them or
becomes public Information (usually
through public release or discussion).
Internal memoranda or letters received or
prepared are exempt from disclosure under
the public records law.

The open records law favors public
Inspection of public records except where
the harm done to the public Interest by
disclosure outweighs the right of access
to the particular record.
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APPENDIX 111

Legislatures That Have Had Research Documents
-subpoenaed In The Last 10 Years

ARKANSAS

The court found there was a strong public policy 1n favor of public records
and construed the Freedom of Information Act exemption of legislators® work
papers narrowly. Since the Legislative Joint Auditing Committee was not

made up of legislators, their work papers were public records and had to be
disclosed.

Note: In Its 1987 session, the Arkansas legislature amended the Freedom of
Information Act to exempt the working papers of the state auditor.

CALIFORNIA

California is subpoenaed approximately 15 times a year. Host subpoenas are
valid, and the state usually complies. However, when a legislative aide was
subpoenaed for the purpose of establishing legislative Intent, the state
resisted successfully on the grounds of relevancy. California law provides
that testimony of legislators and legislative aides 1s Irrelevant to a
court"s construction of a statute.

FLORIDA

Subpoenas of legislators and staff have been contested on the grounds of

legislative privilege, separation of powers and relevancy. The legislature
has virtually always been successful.

HARYLAHD

A request for access to bill drafting files was Initially denied, but a
compromise was later reached allowing the plaintiff to Inspect and copy all
documents in the files except those reflecting communications between

Maryland legislators (or their staff) and persons employed by the
legislative branch of government.

MINNESOTA

Hotions to quash have been successful on several occasions. More usually,
when 1t has been indicated that any subpoena would be resisted on

constitutional grounds (speech or debate clause), the attempt has been
dropped.

NEW JERSEY

As part of various law suits, legislative employees and records have been
subpoenaed. An attorney accompanies the Individual to ensure that N.J.S.A.
52: 11-70 (which provides for the confidentiality of legislative work and
requests) Is not violated. Public documents are provided.
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NEVADA

Records of the bill drift were used 1n court In determining legislative
Intent.

NORTH CAROLINA

A legislative services officer was subpoenaed to bring certain public
legislative documents. He did so and testified only to the fact that they
were originals of the committee minutes.

In another incident, the director was subpoenaed to testify about what
happened 1n the 1949 General Assembly. The director Informed the
plaintiff's attorney that his testimony would be useless because 1949 was
before he was born, and the subpoena was withdrawn.

OHIO
Copies of documents subpoenaed were supplied.

PENNSYLVANIA

Records pertaining to a legislative Investigation Into the propriety of a
no-bid source contract to furnish granite for an extension of the state
capitol building were requested under a blanket federal grand jury subpoena.
The House of Representatives®™ motion to quash was granted 1n federal
district court. The Third Circuit Court of Appeals reversed. The House has
applied for certiorari to the U.S. Supreme Court.

VERMONT

The court protected the confidentiality of documents under the
attorney-client relationship.

--NCSL State Legislative Report-- V
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Proposal fosters

Capitol secrets

ow before the House State Affairs Committee is a
question that contains its answer. Briefly stated,
the question is as follows:

A member ofthe public writes a letter toa public
official involving a matter ofpublic policy or relating to the
legislator’s official duties.

Should that letter be public?

contat S 30 o Witk BOBHE boficy I FHPE: BSSIERa otthe
obvious, sort of like saying when someoneiwrites to a car
dealer, it has to do with a car.

There are some people, however, who believe that what
they tell their legislators is nobody else’s business. How could
that be? Ifa legislator is
working for the public on the D
public gayroll agout matters |SS U E . B" WOUld
of public policy, then it k a" -
would seem that the public ma |e ConStItu
would have a perfect right to
would Pave a | ent letters secret

The State Affairs
Committee in the House is considering House Bill 22, which
would add a new section to state law making communications
between a member of the public and a legislator or a
legislator-elect confidential unless:

» Confidentiality is waived by the member of the public.

» The communication is offered as public testimony.

In addition, the bill would not only make reports prepared
by the Legislative Research Agency secret unless the
legislator who requested it wants it released, it would make
legislator’s requests for reports secret.

Such a broad-brush amendment would have the effect of

Jblte-records laws as they current pertain to
tegisfatoiMtthsUtuent communications and research reports. "
emofgovernment is based on the premise tnat the
public has atight to elect its representatives - and to know
what they do once they are elected.

This legislation has the effect of negating that most basic
premise and, if enacted, could open the door to any number of
abuses.

The public must trust its elected representatives. The way
to bulla that trust is to maintain openness in every facet of
government.

This bill would do precisely the opposite. Alaska’s
legislators would do well to reject it in its entirety.

B Juneau Empire

lot M-Qad

AN MOTfftNMNT U tvfu AHA

try (lan

uk di»u uuuu uvuuule. now. oetore
h« served his time, he’s itruck again.

Who let this guy out on Airlough?
Why doesn’t his p.r. man have him
under electronic surveillance? «

At a nearly all-male, all-jock
event In Connecticut, the Remington
reaper was being roasted about a
season In which tho losses on the
playing Held were more than
matched by the losers in the locker
room. Some nf his players were more
dangerous out of uniform - and |
mean OUT ol’uniform - than in.

The naked aggression against re-
porter Olson had produced an unri-
valed (lap about sexual harassment.
Our boy Victor, who called the Inci-
dent “a flyspeck in the ocean" and
called Olson a "classic bitch," had
ended up in ftill-flight, full-page, all-
network apologies.

But here he was on a weekday
pass and he couldn't help himself. He
told the crowd a joke: "What do the
Iragis have in common with Lisa 01-

Democrats

TVEIMKMKAAUKVKU

Perhaps, the war has distracted
us all.

But, last week, the Bush adminis-
tration passed several milestones in
American history, virtually without
notice.

 For the first time since World
War I, federal spending is scheduled
to exceed 25 percent of America’s
gross national product.

e This year and next we will run
the two largest deficits in U.S. histo-
ry - $318 billion this fiscal year, $81
billion in fiscal year '92 - dwarfing
the two largest Reagan deficits by
nearly 40 percent.

 Federal tax revenues will move
back up to levels unseen since before
the Reagan tax cuts, near one-fifih of
GNP.

Big Government is crowding us
out.

Compared to the last Great Socie-
ty, guns-and-butter budget of'LBJ,
the Bush budget for 1992 - $1.45 tril-
lion in spending - is a giant. Not
since 1945 has the federal govern-
ment made so huge a claim on Amer-
ica’s resources. As The Wall Street
Journal notes: "One dollar of every
fourproduced by working Americans
will be handed over to Congress and
its various Departments of Good In-
tentions." Alter Congress takes its 25
percent bite, state, county, and city
governments are lining up for their
uare.

Few have noticed the crossing of
this fiscal equator, and fewer com-
plain, though Mr. Bush's '92 budget
will take 3 percent more of GNP than
Mr. Reagan’s la«t, which claimed

LETTERS



|_egislators consider secrecy bill

By BRIAN S. AKRE

TWtMKKIATtO PflU*

. Letters and memos from the pub-
lic to lawmakers involving public
olicy would be secret under legis|a-
lon ‘considered _Wednesda¥ by the
House State Affairs Committee.

House Bill 22 also would make
legislators’ research requests to the
Legislative Research Agency confi-
dential, as well as reports prepare
In response. to those requests.

Sponsonng Rep. Cheri Davis. R-
Ketchikan, . es? led that the bill
would put into law what legislators
already thought they could do: keep
personal corfespondence from con-
Stituents and sensitive research re-
ports confidential.

“There are times when they need
to be confidential.” she said.

The committee took no action on
the bill, _

Chairman Gene Kubina. D-Val-
dez, referred it to a subcommittee
which will try to narrow the effect of
the legislation. The bill should apply
onIY fo personal matters, not public
policy, hesaid.

Kubina had invited_members of
the news media_to testify on the bill,
but none did Committée mempers
ghd readEan e,dltorlﬁl_ fﬁonp] Tulesdagg’_s
uneay Empire, which sharply criti-
cized t b|IrI). Py

“Such a broad-based amendment
would have the effect of negating any

ublic-records laws as the,¥ currentl
ertain to legislator-constituent coni-

munications and research reports."
the editorial said. _

"Our system of government is
based on t e[premlse that the Eubhc
nas a nght 0 elect its representa-
tives, and to know what they do once
the%ar_c elected.” | _

avis said ?onstnu_ents who write
her about problems with state social
service _a%enmes_often spill their
guts’ with sensitive personal infor-
mation, and most don't realize their
letters are public record, It such let-
te_r? are not kePt secr?t, the public
will be discouraged from writing
lawmakers, she said,

State law already protects the
confidentiality of many social ser-
vice agency files, such as those per-
taining to child adoption, child abuse
and foster care, but the protection
does not cover letters op those sub-
Jects sent to legislators by members
of the public.

The bill would not affect letters
that legislators. put in their bill files,
which arc public record. Davis said

Rep. Max Gruenberg. D-Anchor-
aPOe. urged the committee to move
slowly on th

e ill.

~"This bill |,saver¥]d|ff_|cult ublic
issue, and it is not the kind of thin
we should rush through. Gr,uenberg
said. "| don't think if's as simple as
the editorial says. 1don't think It's as
simple as the sponsor says."

_ Under the ‘legislation, confiden-
tiality of letters Could be waived by
the writer, and correspondence of-

u. Empire. Z-/% -2/

fered as, public testimony would be
exempt from the secrecP{ provision,

The hill also would aflow statistics
and "information regarding the sub-
stance of the commiinication" to be
released If the 1dentity of the source
could be withheld. ,

Gordon Harrison, director of the
Legislative Research A encK, said
the” nill would put into J]aw what has
for rears been an unwritten policy in
deamg with research requests and
reports. ,

The research agency's budget is
about §L million_a year, and about
half of its work is niever released.



Open letters

Correspondence should remain public

Lawmakers rarely get to choose explicitly between
good and bad, between right and wrong. Usually,
they are compelled to choose between competing
interests — between opposing positions supported by
both logic and merit.

Such is the case with Rep. Cheri Davis’ bill that
would make secret the letters and memos the public
sends lawmakers.

Rep. Davis, R-Kctchikan, has a point when she
says constituents with problems often don’t expect
their communications to become part of the public
record. One can sympathize with her desire to protect
unsuspecting writers.

But then look at the other side. The letter writers,
after all, are writing to public officials. A letter can
influence a legislator’s behavior or a bill. The
relationship between a constituent and a lawmaker
takes place in the public realm. Traditionally, a
constituent’s comments to his or her representative
become part of the public record. A public official and
a constituent don’t have a private relationship like a
patient and a doctor or a client and a lawyer, so why
should a constituent expect — much less receive —
privacy?

In the Daily News’ judgment, the public interest
will be better served by keeping constituent mail on
the public record. The fact that a relatively small
number of letter writers might be embarrassed by
what they've written does not provide compelling
reason to make all constituent communications
disappear into locked files.

Nor should reports prepared in response to
constituents' requests remain confidential. Such
reports, after all, provide analysis and understanding
of the public world — and they're prepared at public
expense.

Rep. Davis has raised a problem that vexes a small
number of Alaskans. Unfortunately, she’s come up
with a solution bad for everyone else.






Thursday
Feb. 21, 1991

Gene Kubina
Eﬁ%rrman ouse State Affairs Coimittee

Dear Sir:

V& have. received a repl to our |etter to Sgnbator Cotton
ertarnrnﬂ to our cgnce n about House B 11| also sent Us a
ﬁ U ested We write to you. Our

E H 5 read an
co cerns a ouse are as

; Srcabot P rhaarrrmarrrge e

Prqo rar”S%aJ E 0 Ett s important that
fo oet lf ah) g H]ents Jnﬁ ?el the. pum erg]fert ga]gseht
rom the ﬁtate IS as rmrr)ortant to estahh %resr encE as_ownershi

ones o Of |o g renta Aas a,. Yoter registration
!ira ronentS ska ariver's license

hcense
rec| { or el er ograms sou requrre
e physic I(Ht he state at east ofthe er hut t
app Ications shoul so require t e other evr ence o resrdency

read the proposed House Bill 2 there wpuld be a hard-
f created ey 2 gam er gnder Bm Os%andg |sog\§ean %ﬁgcg her

g% ‘The o| er one ?r? 2 en from the state lqnger
han he younger one andstrl eligible for the Per anent U
vidend. s d e corr ted by pot rams
requiring 1 or'a senc om the
state in one ca ndar year.

In - conclusion we would suggest  the following:

.1, Have the requirements for allowed absence from the state
|dent|ca| F 180 days maximum wrahout regarde to age).

. Use home ownershi term rental, voter and behicle
gdsetrra:tlron A sl% rrveFr)‘s (hcgense etc. as addrtrona(’ evrgence of

PSQEI;XOU for reading our corments. We will be following your deliberations

drscr}e ancy shou
mum time allowable

Sincerely,

rvrs
6 ames son
Anchorage Ak 99504
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FISCAL NOTE

STATE OF ALASKA billno. nb 37
1991 LEGISLATIVE SESSION
Revision Dalo: Department Alloclud: Adm inistration
tiiio: An Act Establishing the Alaska Stato onu: Rotlromont & Benotits
Pension Corporation components:  Retirement & Benefits
Sponsor Ulmer
Roquoslor: COMPONENT SERIAL NO. 64 1

EXPENDITURES/REVEN UES: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants, Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 o.ol 0.0 o.ol 0.0
FUNDING: (Thousands of Dollars)
General Funds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Funds 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
Full-Time 0 0 0 0 0 0
Part-Time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (attach a separate page If necessary)
There is no measurable fiscal impact to the Division from this bill.

Prepared By: Gary M. Bader. Director Phono: 4654470
Division: Retirement and Benefit Date: 1/25/91
Approved By Commissioner: \ Date: \im i
Agency: dministration

Distribution (by preparer): legislative Finance, Legislative Sponsor. Requestor, OMB, Impacted Agoncy(lcs)

Rev 10/90 paoo 1 of 1



FISCAL NOTE a

SrXtE OF ALASKA BILL NO. HB 37

1991 LEGISLATIVE SESSION

Revision D ale: Depaitmenl Affected: Revenue

Tide:  Alaska Slate Pension Corporation BRU: Treasury
Componcni:

Sponsor:  Ulmer
Requestor:  House State Affairs Component Serial No.

Expenditures/Revenues: (Tliousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS (9.846.2) v19.692.4) (19,692.4) (19,692.4) (19.692.4) (19.692.4)
TOTAL OPERATING (9.846.2) (19.692.4) (19.692.4) (19.692.4) (19.692.4) (19.692.4)
CAPITAL
REVENUE

FUNDING: (Tliousands of Dollars)

I GENERAL FUND
I FEDERAL F.UNDS

OTHER (9.846.2) (19.692.4)  (19.692.4)  (19.692.4)  (19.692.4) (19,6924)
TOTAL (9.846.2) (19.692.4)  (19.692.4)  (19.692.4)  (19.692.4) (19,692.4)
POSITIONS:

ANALYSIS: Alaska State Pension Corporation is assumed to take over retirement fund investment' January 1. 1993. FY 92 figures
art half tl»e amounts requested in Treasury’s FY 92 budget for reurement funds. FY 93- 97 are tI>c full amount of FY 92 budget for

retirement funds.

Prepared by: Milton B. Barker Phone:
Division: Treasury | % , o ..ST Date:

Approved by Commissioner .

Agency: , .evenue
Dutnbut n (by preparer): Legislative Finance. Legislative Sponsor. Requestor. OMB. A Impacted AgrncyttesV

Rev KV90 PagelJ_of_L _




Alaska State legislature
KMMESE Ui

Representative Fran Ulmer

MEMORANDUM

TO: Rep. Gene Kubina, Chairman
House StoJ:e Affairs, Committee

FROM Rep. Fjp'anj.

RE : HB 37, Mji act establishing the Alaska State Pension
Corporation; relating to management and 1investment of
state pension funds and other state funds; and
providing for an effective date.

DATE: January 29, 1991

HB 37 represents the latest in several attempts ovor the past
several years to give the state"s retirement funds greater
security. Today, I believe this legislation is especially
prudent considering the volatile condition of our financial
markets and the recent spate of investment scandals that have put

pension funds of ocher states and organizations in considerable
peril.

Toda

This bill would place those funds under
the guidance of the Alaska State Pension Corporation, 1it"s board

of trustees and a professional advisory council. Additionally, 1
believe this corporation will strengthen our management of
retirement funds by giving the members of these programs
representation. In the future HB 37 may also lead to the
integration of benefit administration with investment duties.

Uismei 411 —Juneau
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January 29, 1991
Pago Two

Th_e_Alaska State Pension Corporation.

1) is a public corporation established to manage the PERS, TRS,

Judicial and Military retirement system funds and other state
funds, upon agreement.

2) allows for beneficiary and employer representation through a 7
member board of trustees, composed of: 3 elected members, 2 seats
appointed by employers, the Commissioner of Revenue and 1
appointed member nominated by the other 6 trustees.

3) provides for an Investment Advisory Council, composed of 3 to
5 professionals, that would recommend Investment policies, assist

in the selection of performance <consultants and advise on the
overall financial well being of the Corporation.

4) requires that all named fiduciaries adhere to the Prudent

Investor Rule and that all applicable transactions follow the
General Accepted Accounting Principals.

5) requires the board to employ and fix compensation for

an
executive director. The executive director may appoint
employees. All are exempt from the personnel code.

6) provides for legislative, executive, member and employer
oversight through reporting and through use of outside

performance evaluators and auditors.

Thank you for your prompt consideration of this Important

legislation. Please contact my office 1if you need any additional
Information.

a:hb37prep.mem



MEMORANDUM January 29, 1991

T0: Rop. Gene Kubina Chair
House State Affairs Committee

FROM: Rep. Fran Ulmer

RE: Sectional Analysis of HB 37

The foiling 1is a sectional analysis of HB 37, An act establishing

the Alaska State Pension Corporation: relating to management and
investment of state pension funds and other state funds: and
providing for an effective date.

TITLE; Identifies that the retirement system funds, and other state
funds wupon agreement are to be managed and invested by the

corporation.

SECTION 21 /FINDINGS; recommendation that the ASPC should integrate

the investment of pension funds with retirement benefit
administration responsibilities for all state related pension
funds, including EPORS, within two years of enactment of this

legislation.
SECTION 2; creates the Alaska State Pension Corporation.
Sec. 37.10.210 establishes the corporation as a public corporation.

Subsection (b) sets out the seven voting trustees, three of which
are elected by members of the retirement systems, two of which are

appointed by the governor from a list submitted by employers, one
additional is appointed by the governor, from a list of nominees
submitted by the other SiX trustees, and the commissioner of

revenue serves as a trustee. Subsection (c) sets out staggered four
year terms for trustees. Subsections (d) and (e) set out removal
of trustees and filling of vacancy. Subsections (f)(g)(h)set out
board organization; board elects chair annually, four trustees
constitute a quorum and designees are not allowed. Subsection (i)
requires trustees to participate in financial education training.

Sec. 37.10.220 sets out the powers and duties of the board,
including establishing investment policies for the funds for which

it is responsible, submitting investment reports to the
legislature, employers, appropriate boards, contracting for
external performance reviews, employing outside investment
advisors, employing legal counsel, permitting trustees to enter

agreement to assume responsibility for other state funds wupon
agreement with the managers of those funds.

Sec. 37.10.230 sets out conflict of interest provisions for tho
fiduciaries and allows the board to designate other staff who must
comply with these provisions. Under this section, the board shall
adopt regulations to restrict fiduciaries and any designated staff,
from having a substantial interest in corporate assets. Subsection
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(c) identifies that failure to disclose conflicts is grounds for
termination of employment.

Sec. 37.10.240 exempts the board from the Administrative Procedures
Act but requires the board to comply with the open meetings law.

Sec. 37.10.250 sets the honorarium for trustees at $150 per meeting
day and states that those who are public employees shall serve
without compensation but shall be granted administrative leave.

Sec.37.10.260 requires the board to employ and fix the compensation
for an executive director who must meet qualifications as set in

statute. The executive director may appoint employees with approval
of the board. Subsection (b) requires the board to adopt
regulations restricting staff from financial interest in those

companies which provide service to the corporation. AIll employees

are exempt from the personnel act but are subject to the ethics
act.

Sec. 37.10.270 requires the board to appoint an investment advisory

council composed of at least three and not more than five members
who must meet qualifications. Subsection (b) sets out staggered
three year terms. Subsection (c) allows board to establish
compensation for advisory members. Subsection (d) sets out duties
of the council to include reviewing investments,recommending
investment policy, advising on selection of consultants and
auditors. Subsection (e) allows the council to contract with other

state agencies to provide advice.

Sec. 37.10.280 requires the board to protect assets held in trust

and its own assets, services and employees by purchasing insurance
or arranging for self-insurance.

Sec. 37.10.290 exempts the <corporation and property it owns,
manages or holds in trust from all taxes and assessments in the
state.

Sec. 37.10.300 permits banks to give sureties to the corporation
or to enter collateral agreements on approved securities.

Sec. 37.10.310 prohibits the corporation from engaging in
commercial banking activity, from acting as a depository or trustee
for a private person and from acting as a lender to a private

person of money from any source other than the money from the state
funds under its own management.

Sec. 37.10.320 limits the states responsibility for liabilities of
the corporation.

Sec. 37.10.390 defines board, corporation and retirement systems.
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Section 3 AS 06.05.025 amends the banking code to allow the board
of trustees or the legislative auditor to request an examination

of the corporation by the Division of Banking, Securities and
Corporations

SECTION 4; substitutes the <corporation for the Commissioner of
Revenue in reporting about the condition of the teachers retirement
system (TRS) and requires the corporation provide the TRS board
with an annual external performance review of the trust fund.

SECTION 5; makes the corporation fiduciary of the TRS fund in
place of the Commissioner of Revenue.

SECTION 6; substitutes the corporation for the commissioner of
revenue in management of the Judicial Retirement Trust.

SECTION 7; substitutes the corporation for the commissioner of
revenue in management and investment of the Alaska National Guard
and Alaska Naval Militia retirement fund, referred to as the
Military fund or system.

SECTIONS 8 and 9 exempt the corporation from the procurement code
but require the board of trustees to adopt comparable procedures.

SECTION 10 substitutes the corporation for the Commissioner of
Revenue in the section that sets out the powers and duties of the
fiduciary that invests and manages state funds. In paragraph (a)(8)
the bill requires accounting records to be kept in accordance with
generally accepted accounting principles. Subsection (c) requires
the fiduciary to exercise the Prudent Investor Rule in exercising
powers and duties. Subsection (e) requires the state to defend and
indemnify the fiduciary if fiduciary performed in good faith and
was prudent. Subsection (f) defines fiduciary to include trustee,

officer of the <corporation and any other person who exercises
control over corporation assets.

SECTION 11; places employees of the corporation in the exempt
service.

SECTIONS 12 and 13: substitute the corporation for the Commissioner

of Revenue in the management and investment of the public

employees
retirement (PERS) fund.

SECTION 14; adds the members of the Alaska State Pension
Corporation to coverage of the conflict of interest statutes.

SECTION 15; amends the duties of the Department of Revenue to
reflect the changes made by the bill.

SECTION 16; 1is a transition section.
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SECTION 17; sets out the initial terms of the board and permits the
board to hold organizational meetings as soon as a quorum has been
appointed/elected.

SECTION 18; sets July 1, 1991 as the effective date for board
organization.

SECTION 19; sets the earlier of July 1, 1992 or the date
established by resolution of the trustees as the effective date for
the corporation to begin managing and investing assets as well as

other duties as defined in the bill.

Statutes cited; ASPC

AS 09.25.110 Public Records/Code of civil procedure

AS 09.25.120 Public Records/copy and inspection

AS 14.25.035(d) TRS Board

AS 14.25.180 Management/investment of TRS fund

AS 22.25.048(c) Judicial Retirement Trust Accounting/lnvesting
AS 26.05.228(c) Military Retirement n " "

AS 36.30.850 Procurement Code/Public Contracts

AS 36.30.990 Procurement Code/Exempt from agency definition
AS 37.10 Public Funds

AS 37.10.071 DOR Investment powers and duties
AS 37.1071 (8) GAAP

AS 37.10.071 (c) Prudent Investor
AS 39.20.180 Transportation/Per Diem for Boards/Commissions

AS 39.25.110 Exempt service/Public Officer & Employees
AS 39.25.020 PERS/Administration

AS 39.35.080 PERS/Duties of Commissioner of Revenue

AS 39.35.110 Investments/Commissioner of Administration
AS 39.37 EPORS

AS 39.50 Conflict of Interest

AS 39.50.200 Definitions

AS 39.52 Ethics Act

AS 44.25.020 Department of Revenue

AS 44.62 Administrative Procedures Act
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Cramer
01/31/91

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER
TO: HB 37

Page 1, lines 10 - 11:
Delete "within two years after enactment of this legislation"

Insert "when prudent"
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Cramer 7
01/25/91

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER
TO: HB 37

Page 2, line 3, after "pension™:

Insert "and benefits"

Page 11, following line 29:
Insert a new bill section to read:
"* Sec. 12. AS 39.30 is amended by adding a new section to read:
Sec. 39.30.175. INVESTMENT OF BENEFITPROGRAM RECEIPTS. The Alaska State
Pension Corporation is the fiduciary of the receipts of the employee benefits program established
under AS 39.30.150 - 39.30.180 and has the powers and duties concerning the management and

investment in regard to those receipts that are provided under AS 14.25.180."
Renumber the following bill sections accordingly.

Page 14, line 2:

Delete "17"

Insen “18'

Page 14, line 4:
Delete "18"

Insert "19"
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Cramer
01/31/91
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER
TO: HB 37
Page 2, line 5:

Delete "seven"
Insert "nine"
Delete "Three"

Insert "Four"

Page 2, lines 8 - 10:

Delete "one of the retirement systems, one must be receiving a benefit from one of the retirement
systems, and one may be either an active member or receiving a benefit from one of the retirement
systems."

Insert "the public employees’ retirement system, one must be receiving a benefit from the public
employees’ retirement system, one must be an active member of the teachers’ retirement system, and
one must be receiving a benefit from the teachers’ retirement system. A fifth elected member must be
an employee who is making contributions to the supplemental employee benefits system under
AS 39.30.150 - 39.30.180, and who is elected by employees making contributions to the supplemental
employee benefits system. Nominations for this position shall be made by petition signed by at least
10 persons eligible to vote in that election. The division of retirement and benefits in the Department

of Administration shall conduct the elections for all the elected positions."

Page 2, line 13:

Delete "six"
Insert "eight"
Page 2, line 26:

Delete "Four"



Insert "Five"

Page 13, line 29, after "(2)™:

Insert "two elected members shall serve terms of three years;

(3)"

Page 13, line 30:
Delete "(3)"

Insert "(4)"
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HOUSE BILL NO. 37
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

HY RKIPKKSKNTATIVES ULMER, Koponen, B.Davls

Introduced: 1/21/91
Referred: State Affairs, Finance

A BILL
FOR AN ACT ENTITLED
"An Act establishing the Alaska State Pension Corporation; relating to management and i

investment of state pension funds and other state funds; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. FINDINGS. The legislature finds that after the Alaska State Pension Corporation has
been established and begun to manage the state pension funds, the state should develop a comprehensive
retirement organization. This organization should integrate die investment of pension funds with
retirement benefit administration responsibilities for all state related retirement systems, including the
Elected Public Officers Retirement System (former AS 39.37). Retirement benefit administration
responsibilities should be integrated into the corporationjwithin two years after enactment of this
legislation”

* Sec. 2. AS 37.10 is amended by adding new sections to read:

ARTICLE 5. ALASKA STATE PENSION CORPORATION.
See. 37.10.210. ALASKA STATE PENSION CORPORATION, (a) There is established

HHO037n *1« HB 37
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ihe Alaska State Pension Corporation. The corporation is a public corporation in the Department

of Revenue managed by a board of trustees. The purpose of the corporation is to provide
tvid bene.fir

professional maiu "emem and investment of state pension funds and of other state funds upon

agreement with me managers of those funds.

(b) The Do.i.it consists of s, ,ru iiii .tn « ’Three of the trustees shall be elected$ the
members of the retirement systems. Nominations may > made by the teachers’ retirement board,
the public employees’ retirement board, or by petition signed by at least 10 persons eligible to
vote in the election. One of the elected trustees must be an active member of one of the
retirement systems, one must be receiving a benefit from one of the retirement systems, and one
may be either an active member or receiving a I>enefit from one of the retirement systems|flrhe'
govcfnQt shall appoint two *rust<ifes Sum a list of nominees submitted by employers in the
ivtiiciiicni : The governor shall appoint one additional trusted from a list of nominees

submitted by die otherfix trustee;! The commissioner of revenue serves as a trustee.

(c) 'lhe appointed and elected trustees shall serve for staggered terms of four years and !
may be reappointed or reelected to the board. |

(d) The governor may remove an elected or appointed trustee for just cause, including |
failure to comply with AS 37.10.230, by written notice to the trustee. After a trustee receives
written notice of removal from the governor, the trustee may not participate in board business
and may not be counted for purposes of establishing a quorum.

(e) A vacancy on the board of trustees shall be promptly filled in the same manner as
the seat was originally filled. A person filling a vacancy holds office for the balance of the
uncxpired term of the person’s predecessor. A vacancy on the board does not impair the
authority of a quorum of die board to exercise all the powers and perform all the duties of the
board.

(0 The board of trustees shall annually elect a chair from among its members.

(g9) jJFom~trustecs constitute a quorum for the transaction of business and the exercise of
the powers and duties of the board.

(h) A trustee may not designate another person to serve on the board in the absence of
the trustee.

() Trustees shall participate in financial education training.

Sec. 37.10.270. POWTfiRS AND DUTIES OF THE BOARD, (a) The board shall

*2* 1100037a
Sow Trxr Under! :r.ez fPKIETED TEXT BPACKETEDJ
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(1) hold regular and special meetings at the call of the chair or of at least four
members;

(2) establish investment policies for the funds for which it is responsible after
reviewing recommendations from the invcsunent advisory council;

(3) submit long-range and quarterly investment reports to the Legislative Budget

and Audit Committee; |

(4) report to the governor, the legislature, and employers participating in the j
retirement systems by the first day of each regular legislative session concerning the investment j
of funds for which the corporation is responsible including financial and investment policiesl
established by the board and enclose a summary of the most recent performance evaluations of
the funds managed by the corporation;

(5) contract with external performance evaluators to review the performance of
each fund for which the corporation is responsible and report each year on the fund’s condition )
lo the board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to prepare an annual audit of !

each of the funds for which the corporation is responsible and to report to the board with the 1

results of the audit.
(b) The board may
(1) employ outside investment advisors to review investment policies and make
recommendations to the board;
(2) employ legal counsel;
(3) enter into an agreement with the manager of another state fund to assume
fiduciary, administrative, or management responsibilities for investing the other state fund;
(4) provide for actuarial valuations of the retirement systems and other entities
whose funds the board manages;
(5) do all acts necessary, convenient, or desirable to carry out the powers
expressly granted or necessarily implied in this chapter.
Sec. 37.10.230. CONFLICTS OF INTEREST, (a) Trustees, the executive director,
investment officers, and other fiduciaries who arc employees of the corporation are subject to the

provisions of AS 39.50. The board may designate other employees who are also subject to the

provisions of AS 39.50.

o3* HB 37
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(b) If a trustee, officer, or employee of the corporation acquires, owns, or controls an

interest, direct or indirect, in an entity or project in which assets under the control of the

corporation are invested, the trustee, officer, or employee shall immediately disclose the interest |

to the board. The disclosure is a matter of public record and shall be included in the minutes 1

of ihe board meeting next following the disclosure. The board shall adopt regulations to restrict

tnistces, officers, and employees from having a substantial interest in an entity or project in

which assets under the control of the corporation are invested.

(c) Failure to comply with the requirements of this section or regulations enacted under

it is grounds for termination of employment.

Sec. 37.10.240. REGULATIONS. The board may adopt regulations under the Admin-

istrativc Procedure Act (AS 44.62) to implement AS 37.10.210 - 37.10.390.

Sec. 37.10.250. COMPENSATION OF TRUSTEES. Trustees, other than trustees who

arc employees of the state or a political subdivision of the state, receive an honorarium of $150

]
|

for each day spent at a meeting of the board or at a meeting of a subcommittee of the board or i

at a public meeting as a representative of the board.

Trustees who arc state employees are

entitled to administrative leave for service as a trustee. Trustees who arc employees of a political

subdivision of the state are entitled to leave benefits provided by their cmplovers comparable to

those provided to state employees for service as a trustee. Trustees arc entitled to per diem and j

travel expenses authorized for boards and commissions under AS 39.20.180.

Sec. 37.10.260. STAFF, (a) The board shall employ an executive director. The

executive director must be qualified by training and experience to manage, administer, and direct

the investment of funds. The board shall fix the compensation of the executive director and other

employees. The executive, administrative, and investment functions of the board are vested in

the executive director who serves under the supervision of the board.

With approval

board, the executive director may appoint employees of the corporation as necessary.

of the

(b) The board shall adopt regulations that restrict the executive director, investment

dire* tors, other officers, and employees from having financial interest, directly or indirectly, in

firms or corporations that provide services to the corporation.

corporation are subject to AS 39.52.

Officers and employees of the

(c) The executive director aiui each investment director shall file a bond for the faithful

performance of duties in the urnount and with the sureties as required by the board.

ir _2»rirt-i
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1 (d) Officers and employees of the corporation aie members of the exempt service under

| 2 AS 39.25.110.
3 (e) A deed, contract, or other document that must he executed by or on behalf of the
4 corporation shall be signed by the executive director.
5 Sec. 37.10.270. INVESTMENT ADVISORY COUNCIL. Hie board shall appoint an
6 investment advisory council composed of at least three andnot more than fivemembers. j
7 Members of the council shall possess experience ;id expertisein financialinvestments and
8 portfolio management.
9 (b) Members of the council serve at the pleasure of the board for staggered terms of three
110 years.
1 (c) The board shall establish the compensation of members of the council. Members of i
12 the council are entitled to per diem and travel expenses authorized for boards and commissions
13 under AS 39.20.180.
14 (d) The council shall
15 (1) review the investments made by the board;
16 (2) make recommendations to the board concerning the board’s investment
17 policies, investment strategy, and investment procedures;
18 (3) advise the board on selection of performance consultants,auditors, and on the
19 form and content of annual reports;
20 (4) provide other advice as requested by the board.
21 (c) With approval of the board, the council may contract with other state agencies to
22 provide investment advice.
23 Sec. 37.10.280. INSURANCE. The corporation shall protect trusteed assets and its own
24 assets, services, and employees by purchasing insurance or providing for self-insurance retention
25 in amounts recommended by the executive director and approved by the board to cover the acts.
26 including fiduciary acts, errors, and omissions of its board members, officers, employees, and
27 agents. Insurance must protect the corporation and the state from liability to others and from loss
28 of trusteed assets and assets of the corporation.
29 [[Sec. 37.10.290. EXEMPTION FROM TAXATION. The corporation and all properties
30 at any time owned by it, managed by it. or held by it in trust, and the income from those
31 activities, arc exempt from all taxes and assessments in the state. All security instruments issued
['B0037n -5- HB 37
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by the corporation anil income from them arc exempt from all taxes and assessments in the stale,
including transfer taxes. |

See. 37.10.3(X). SURETY . OR DEPOSITS WITH BANKS. Banks, trust companies,
savings banks, and other persons carrying on a banking business arc authorized to give sureties
to the corporation. The sureties shall be approved by the corporation to the effect that the banks
or banking institutions shall fuitlifully keep and pay over to the order of or upon the warrant of
the corporation or its authorized agent all money deposited with them by the corporation and
agreed interest, at the times or upon the demands agreed on with the banks or banking
institutions. In lieu of these sureties, a depository bank or other banking institution shall deposit
with the corporation or its authorized agent or a trustee as collateral, securities approved by the
corporation. The deposits of the corporation may be evidenced by agreements in the form and
upon the terms and conditions that are agreed upon by die corporation and the depository banks
or banking institutions.

Sec. 37.10.310. LIMITATIONS. The corporation may not engage in commercial banking
activity or private trust activity. The corporation may not act as a depository or trustee for a
private person, association, or corporation. The corporation may not act as a lender to a private j
person, association, or corporation of money from any source except state funds under
management by the corporation.

Sec. 37.10.320. LIABILITY. A liability incurred by the corporation shall be satisfied
exclusively from the assets or revenue of the corporation and a creditor or other person may not
have a right of action against the state because of a debt, obligation, or liability of the
corporation. A liability of the corporation may not be satisfied from trust assets unless expressly
authorized by law.

Sec. 37.10.390. DEFINITIONS. In AS 37.10.210 - 37.10.390, unless the context
otherwise requires,

(1) "board" means the board of trustees of the corporation;

(2) "corporation" means die Alaska State Pension Corporation;

(3) retirement systems" means the teachers’ retirement system, the judicial
retirement system, the Alaska National Guard and Alaska Naval Militia retirement system and
the public employees’ retirement system

e Sec. 3. AS 06.05.025 is amended by adding a new subsection to read:

HB 37 *6- HBOA37U
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1 (d) At die request of the hoard of trostecs of the Alaska State Pension Corporation or of

N

the legislative auditor, the departmen' shall make an examination of the corporation under this

3 Scion.

o * Sec. 4. AS 14.25.035(d) is amended to read:

5 (d) The commissioner of administration shall report to the hoard concerning the condition
6 and administration of the system. The reports shall be distributed to the members of the system.
7 The Alaska State Pension Corporation [COMMISSIONER OP REVENUE) shall provide
K reports to the board on the condition and investment performance of the teachers’ retirement trust
9 fund including a summary of an annual external performance review.

10 * Sec. 5. AS 14.25.180 is amended to read:

1 Sec. 14.25.180. MANAGEMENT AND INVESTMENT OP' FUND, fa) The Alaska
12 Stale Pension Corporation [COMMISSIONER OF REVENUE) is the [TREASURER OF THE
13 SYS TEM AND THE1 fiduciary of the fund. In managing the fund, the Alaska State Pension |
14 Corporation [COMMISSIONER OF REVENUE) shall i
15 (1) consider the status of the fund’s investments and the system’s liabilities on
16 both a current and a probable future basis;

17 (2) determine the appropriate investment objectives for the fund;

18 (3) establish investment policies aimed at achieving the objectives; and

19 (4) act only in regard to the best financial interests of the system’s beneficiaries.
21 (b) The Alaska State Pension Corporation [COMMISSIONER OF REVENUE! may
21 invest the fund on the basis of probable total rate of return without regard to the distinction
22 between principal and income or to the generation of income.

n3 (c) In carrying out investment duties under this chapter, the Alaska Slate Pension
24 Corporation [COMMISSIONER OF REVENUE) has the same powers and duties in regard to
25 the teacher’s retirement trust fund as arc provided in AS 37.10.071, except that the standard of
26 prudence that the corporation [COMMISSIONER) must obey under AS 37.10.071(c) shall be
27 in regard to the management of large trust investments rather than large investments.

28 e« Sec. 6. AS 22.25.048(c) is amended to read:

29 (c) The Alaska Stale Pension Corporation [COMMISSIONER OF REVENUE) is the
30 [TREASURER OF THE SYSTEM AND THE) fiduciary of the fund and has the same powers
31 and duties under this section in regard to the judicial retirement trust fund as are provided in

11110037a -7- HB 37
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AS 14.25.180.
* Sec. 7. AS 26.05.228(c) is amended to read:
(c) lhe Alaska State Pension Corporation (COMMISSIONER OF REVENUE! is the
[TREASURER OF THE SYSTEM AND THEJ fiduciary of the fund and has the same powers
and duties under this section in regard to the fund as arc provided under AS 14.25.180.
* See. 8. AS 36.30.850(b)(15) is amended to read:
(15) a contract that is a delegation, in whole or in part, of investment powers held
by the commissioner of revenue under [AS 14.25.180,) AS 14.40.4(H), AS 14.42.200, 14.42.210,
AS 18.56.095, [AS 22.25.048, AS 26.05.228,) AS 37.10.070. 37.10.071, or AS 37.14 [, or
AS 39.35.0801;
* Sec. 9. AS 36.30.990(1) is amended to read:
(1) "agency"

[A] means a department, institution, board, commission, division,
authority, public corporation, the Alaska Pionccis’ Home, or other administrative unit of
the executive branch of state government!

(B) doc.s not include

ii) [, EXCEPT FOR) the University of Alaska;
(ii) [,) the Alaska State Housing Authority!
(iii) the [AND) Alaska Railroad Corporation;
(iv) the Alaska State Pension Corporation;
(y) [IT DOES NOT INCLUDE) a regional Native housing
authority created under AS 18.55.996! [,) or
(yi) a regional electrical authority created under
AS 18.57.020;
* Sec.10. AS 37.10.071 is amended to read:
See. 37.10.071. INVESTMENT POWERS AND DU'ITES, (a) In making investments
under this section, the fiduciary of a state fund [COMMISSIONER OF REVENUE) shall
(1) act as official custodian of cash andinvestments by securing adequate and safe
custodial facilities for them;
(2) receive all items of cash and investments;
(3) collect and deposit the principal of and income from owned or acquired
HB 37 8 IBOO37u
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investments;

(4) invest and reinvest the assets in accordance with this section;

(5) receive and spend appropriations to cover the cost of the exercise of duties
under this section;

(6) exercise the powers of an owner with respect to the assets;

(7) perform all acts, not prohibited by this section, whether or not expressly
authorized, that the fiduciary (COMMISSIONER! considers necessary or proper in administering
the assets;

(8) maintain accounting records in accordance with generally accepted
(INVESTMENT) accounting principles;

(9) engage an independent certified public accountant to conduct an annual audit
of the financial condition and investment transactions;

(10) enter into an 1 enforce contracts or agreements considered necessary, j
convenient, or desirable for the investment purposes of this section; and

(11) when choosing to acquire or dispose of investments, secure competitive
national or international marktt rates or prices, or the equivalence of those rates or prices in the
judgment of the fiduciary (COMMISSIONER).

(b) Under this section, the fiduciary of a state fund or the fiduciary’s
(COMMISSIONER OR THE COMMISSIONER’S) desighee may

(1) delegate investment, custodial, or depository authority on a discretional or
nondiscreticnary basis to officers or employees of the state or to independent firms, banks, or
trust companies, by designation through appointments, contracts, or letters or authority;

(2)acquire or dispose of investments either directly, indirectly, or through
investment pools or trusts, by competitive or negotiated agreements, contracts, or auctions, in
public or private markets;

(3) concentrate or diversify investments as the fiduciary (COMMISSIONER)
considers rppropriatc to increase the probable total rate of return or to decrease the overall
exposure to potentially adverse market value risks;

(4) protect the market value or the rate of return of the investments by entering
into forward agreements to buy or sell assets at a future date as a hedge against existing held
assets or as a prccommitment of future cash flows;

11110037a oQ* HB 37
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(5) lend assets, under an agreement and for a fee, against deposited collateral of
equivalent market value;

(6) borrow assets on a short-term basis, under an agreement and for a fee, against
the deposit of collateral consisting of other assets in order to accommodate temporary cash or
investment needs;

(7) hold investments in bearer or registered form in the name of the state, a fund,
or nominees authorized by the fiduciary (COMMISSIONER);

(8) utilize consultants, advisors, custodians, investment services, and legal counsel
for assistance in investment matters on either a continuing or a limiu d-term basis and with or
without compensation;

(9) declare records to be confidential and exempt from AS 09.25.110 and
09.25.120 if the records contain information that discloses the particulars of the business or the
affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or manager.

(c) In exercising investment, custodial, or depository powers or duties under this section,

the fiduciary of a state fund (COMMISSIONER) shall exercise the judgment and care under

the circumstances then prevailing that an institutional investor of ordinary professional prudence, !

discretion, and intelligence exercises in managing large investments with consideration for the
purpose of the fund, the investment objectives, the continuing disposition of the fund’s
investments, and the probable safety of the capital as well as the probable investment returns.
With respect to the Alaska State Pension Corporation, the fiduciaries of the corporation
shall apply the prudent investor rule and exercise their fiduciary duty in the sole financial
best interest of the funds entrusted to them and of the beneficiaries of those funds. The
trustees mav not make or authorize investment decisions or the voting of shares for a
purpose other than the sole financial best interest of the funds or beneficiaries.

(d) In exercising investment, custodial, or depository powers or duties under this section.
the fiduciary or the fiduciary’s (COMMISSIONER OR Al designee (OF THE
COMMISSIONER) is liable for a breach of a duty that is assigned or delegated under this
section, or under AS 14.25.180, AS 14.40.400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160,
37.14.170. or AS 39.35.080. However, the fiduciary or the (COMMISSIONER OR THE
COMMISSIONER’S! designee is not liable for a breach of a duty that has been delegated to

another person if the delegation is prudent under the applicable standard of prudence set out in
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statute or if the duty is assigned by law to another person, except to the extent that the fiduciary
[COMMISSIONER1 or designee

(1) knowingly participates (PARTICIPATE! in, or knowingly undertakes to
conceal, an act or omission of another person, knowing that the act or omission is a breach of
that person’s duties under this chapter;

(2) by failure to comply with this section in the administration of specific
responsibilities, enables another person to commit a breach of duty; or

(3) has knowledge of a breach of duty by another person, unless the fiduciary
(COMMISSIONER) or designee makes reasonable efforts under the circumstances to remedy the
breach.

(e) The state shall defend and indemnify the fiduciary (COMMISSIONER! or an officer
or employee of the state against liability under (d) of this section to the extent that the alleged
act or omission was performed in good faith and was prudent under the applicable standard of
prudence.

(0 In this section, "fiduciary of a state fund" or "fiduciaryl ("COMMISSIONER OF
REVENUE" OR "COMMISSIONER"! means

(1) the commissioner of revenue for investments under (AS 14.25.180 OR!
AS 37.10.070; (OR!
(2) with respect to the Alaska State Pension Corporation, for investments
under AS 14.25.180,
(A) each trustee who serves on the corporation’shoard of directors;
(B) each officer of the corporation; and
(C) anv other person who exercises controlor authority with respect
to manaiiement or disposition of assets held by the corporation or who gives
investment advice to the corporation; or

{3} the person or body provided by law to manage the investments, for

investments not subject to AS 14.25.180 or AS 37.10.070.

* Sec. 11. AS 39.25.110(11) is amended by adding a new subparagraph to read:

(G) Alaska State Pension Corporation;

* Sec. 12. AS 39.35.020 is amended to read:

See. 39.35.020. ADMINISTRATION. The commissioner of administration is responsible
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for the administration of the system and for carrying out this chapter. In addition the
commissioner shall

(1) maintain the accounts of the system;

(2) make payments for the various purposes specified;

(3) submit periodic reports or statements of account that arc needed,;

(4) issue a statement of uccount to an employee requesting it showing the amount
of the employee’s contributions to the system;

(5) as soon as possible after the close of each fiscal year, and not later than six
months after the close of each fiscal year, send to the governor, the legislature, and theboard an
annual statement on the operations of the system containing

(A) a balance sheet;

(B) a statement of income and expenditures for the year;

(C) a report on an actuarial valuation of its assets and liabilities;

(D) a summary of assets held in the pension fund listed by the categories
of investment, as provided by the Alaska State Pension Corporation ICOMMISSIONER
OF REVENUE];

(E) other statistical financial data that are necessary for a proper
understanding of the financial condition of the system and the result of its operations;

(6) establish a public employees retirement trust fund in which the assets of the
system shall be deposited and held;

(7) engage an independent certified public accountant to conduct an annual audit
of the system’s accounts and the annual report of the system’s financial condition and activity;

(8) report to the board concerning the condition and administration of the system

and distribute the report to the members of the system.

* Sec. 13. AS 39.35.080 is amended to read:

HD 37

Sec. 39.35.080. DUTIES OF THE ALASKA STATE PENSION CORPORATION
{COMMISSIONER OF REVENUE]. The Alaska State Pension Corporation
ICOMMISSIONER OF REVENUE] is the [TREASURER OF THE SYSTEM AND THE]
fiduciary' of the fund. The corporation [COMMISSIONER] has the same powers and duties
established under this chapter in regard to the fund as are provided in AS 14.25.035(d) and

14.25.180.
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* Sec. 14. AS 39.50.200(b) is amended by adding a new paragraph to read:

(52) Alaska State Pension Corporation (AS 37.10.210).

* Sec. 15. AS 44.25.020 is amended to read:

Sec. 44.25.020. DUTIES Oi< DEPARTMENT. The Department ofRevenue shall

(1) enforce the tax laws of the state;

(2) collect, account for, have custody of, invest,and manageall state funds and
all revenues of the state except revenues incidental to a program of licensing and regulation
carried on by another state department and funds managed and invested by the Alaska State
Pension Corporation;

(3) register cattle brands;

(4) supply necessary clericaland administrativeservices for the Alcoholic
Beverage Control Board; and

(5) invest and manage the balance of the power development fund in accordance
with AS 44.83.386.

* Sec. 16. TRANSITION. All litigation, hearings, investigations, and otherproceedings pending
under a law amended or repealed by this Act, or in connection with functions transferred by this Act,
continue in effect and may be continued and completed notwithstanding a transfer, amendment, or repeal
provided for in this Act. Orders and regulations issued or adopted under authority of a law amended
or repealed by this Act remain in effect for the term issued, or until revoked, vacated, or otherwise
modified under the provisions of this Act. All contracts, rights, liabilities and obligations created by or
under a law amended or repealed by this Act, and in effect on the effective date of this Act, remain in
effect notwithstanding this Act’s taking effect. Records, equipment, and other property of agencies of
the state whose functions arc transferred under this Act shall be transferred commensurate with the
provisions of this Act.

* Sec. 17. ORGANIZATION OF TRUSTEES, (a) Notwithstanding AS 37.10.210(c), enacted by
sec. 2 of this Act, the initial terms of the members, other than the commissioner of revenue, of the board
of trustees of the Alaska State Pension Corporation shall be as follows:

(1) one elected member and oneappointed member shall serve terms of four years;
(2) one elected member and oneappointed member shall serve terms of two years;
(3) one elected member and oneappointed member shall serve one-year terms.

(b) The board of trustees of the Alaska State Pension Corporation may hold organizational
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meetings as soon as a quorum of the board has been appointed to or selected for the board.

* Sec. 18. AS 37.10.210 und 37.10.230 - 37.10.390, enacted by sec. 2 of this Act, and sec. 17 of this

Act take effect July 1, 1991.
* Sec. 19. Except as provided in sec. 18 of this Act, this Act takes effect on the earlier of July 1,

1992, or the date established by resolution of the board of trustees of the Alaska State Pension

Corporation for the transfer lo it of securities and assets of the retirement funds. The board shall

promptly provide the revisor of statutes and the lieutenant governor with a copy of this resolution.
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January 28, 1991

To: Representative Kubina, Chair
Members; House State Affa®rs Committee

Re: HB 37; An Act establishing the Alaska State Pension
Corporation: relating to the management and
investment of state pension funds and other state
funds; and providing for an effective dale.

NEA-Alaska, representing members of both the TRS and PERS, supports the besic

concepts contained In this lggislation and commends the sponsor for this approach to the
management of employee pension.

The transfer of this fiduciary responsibility from the Commissioner of Revenue t a

public corporation will enhance constituent confidence iIn the Integrity and seaurity of
their vested berefits.

We do have three @ concems which we wish 1 call 1o the attention of the Committee:

We recommend caution on the plan to assign, within two (2) years, responsibility
for benefit administration to the ASPC. While it may be appropriate to have such
a timeline as a goal it may also be wise to first attend to the
management/investment responsibilities and defer the benefit administration to a
later time. Both the TRS and the PERS currently have Boards with extensive

benefit administration experience. Their present responsibilities in this area should
continue for the time being.

We feel very strongly that the composition ] .

consist 0f a majority 0f mMembers Who are constituents of the retirement systen~_ £
Historically, both the TRS and the PERS have been administered by Boards
comprised primarily of constituent members. The system has worked effectively
and we feel that it should be continued. Members will have a greater level of
confidence in a new investment/management system if a majority of the board

members come from their constituency and that they be both active members and
those now drawing benefits from the systems.

Another concern which may only need clarification pertains to the language in
Section 2, page 6, lines 19-23, Sec. 37.10.320. On its surface, this language appears
to possibly diminish rights guaranteed under Article 12, Section 7 of the Alaska
Constitution. NEA-Alaska would obviously oppose such a change.

- NEA Posikon



Thank you for your consideration of our position.

with the Committee on this critical legislation.

Respectfully submitted,

Bob Manners
Executive Director

cc: Representative Ulmer

We look forward to working
w

Don Obcrg
President
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ALASKA'S TEACHERS NEED AN INDEPENDENT PUBLIC CORPORATION
TO MANAGE OUR RETIREMENT FUND

-Charlie Arcaga
Chair, TRS Board

You know that your retirement depends on the Teachers' Retirement trust fund.

You may not realize that you own this retirement fund. You do, and it is time to
take a hand in its management.

The Teachers' Retirement System (TRS) trust fund has now grown to more than
S1.6 billion in size. The State of Alaska and local school districts have contributed
to this fund for your benefit, but no government owns this money. You own this

money. By law, your pension rights arc the private property of you, the individual
beneficiary.

Unfortunately, some legislators do not understand this fact. Some think the State
owns Teachers' Retirement and other pension funds, and some seem to think the
fund could be taken or 'borrowed™* lo help solve a fiscal crisis. To fight this kind of
thinking, we Deed to take the TRS fund out of the political arena and put our
retirement fund in an independent public corporation where we help run.things.

There are other good reasons why we need to make this change now.

Right now, the Commissioner of Revenue, who is a political appointee, is in
charge of your fund. (The TRS Board has no direct role in the investment of the
funds, although Ik Board is responsible for administering retirement benefits.)
The Commissioner of Revenue has divided loyalties, because the Department of
Revenue must manage numerous other funds, collect state taxes, distribute
Permanent Fund Dividends, and enforce child support obb'gations.

Investment of the TRS Fund and the other retirement and trust funds should be
the only priority of the organization responsible for the funds. All these other jobs
the Department of Revenue has to do tend to keep the TRS fund hidden from the

public cye-and you and the other beneficiaries need to know how your retirement
funds are being run.

We need to take the TRS fund out of the political arena. We also need to make
sure the TRS fund gels more management attention and more visibility than it has
under (be present sct*up. Establishing a separate public corporation for the
investment of the TRS fund and other retirement and trust funds is the best way to
achieve these goals. (The corporation would separately account for each of the
funds, just as the Department of Revenue docs now.)

This corporation should be governed by a strong board of directors which should
include representatives of you, the beneficiaries, because you have your funds at
stake. The board should also include professional investors, who will provide
built-in expertise in (be complicated world of finance. The corporation should
have its own staff, which should be dedicated to achieving the best return for the
beneficiaries and not be distra ted by other duties.

The TRS Board believes that these changes are overdue. Only a few other states
have a single person in charge of their teacher pension plans. A 1989 report by
Legislative Audit recommended that the Alaska Legislature pul a board of
trustees in charge of TRS and PERS. Legislative Audit's recommendations

included placing on (be board both representatives of the beneficiaries and
financial experts.
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WIIATS HAPPENING IN
OTHER STATES...

New Jersey Retired Educators'
Association is increasing its state life
membership dues from SLSO to $375
on August 31. Annual unified dues
are $35 and will increase annually
with the cost-of-living adjustment.

California Teachers' Association*
Retired (CTA-R) and California
Retired Teachers' Association
(CRTA) arc joining forces as a result
of an agreement between California
Teachers' Association, the statewide
active teachers' organization, and
CRTA, the predominant association
for retired teachers in California.
With turf battles settled, the new
organization should see rapid growth.

Arkansas Retired Educators'
Association has experienced rapid
membership growth since passage of
legislation to permit dues transmittal
through the state retirement system.
Arkaruas sow has 1,960 NEA-R
members and is eligible for two
official delegates at the annual
meeting.

Washington Education Association
Retired has life membership dues of
S75 and annual dues of $10. One of
the goals of the organization is to up
the maximum of the three percent
cost-of-living adjustment for retirees.

Michlgao Education Association*
Retired has as a part of its pre-
retirement seminars a computerized
program for use in determining
retirement benefits and retrieving
information about specific programs
‘inthe rcr'-rmcnt system.

NEA-AK/R NEWSLETTER

The official organ of NEA*
Alaska/Retired, the News-
letter is published quarterly at
Anchorage, Alaska.

Editor Dr. Merritt C Olsoo
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ALASKA’S TEACHERS NEED
INDEPENDENT CORPORATION

(Coneinu*<] from yage 1)

Legislation to accomplish this came
very close to being enacted during the
last session of the legislature. The
bill was called Senate Committee
Substitute for Committee Substitute
for House Bill 580 (State Affairs).
The only thing (hat prevented the
passage of this legislation was the
belief of some legislators that mixing
the management of the TRS fund and
other retirement funds in with the
management of the Permanent Fund
was a better approach. It is not.

The Permanent Fund is owned by all
Alaskans. The retirement funds arc
owned by you and other beneficiaries.
Getting mixed up with the Permanent
Fund will confuse the point we need
to make-lhat the retirement funds
are flUl property, not the property of
all Alaskans and every legislator.

Mixing the retirement funds in with
the Permanent Fund would create a
complicated, unwieldy creature just
when we are on the verge of
establishing a strong management
structure for the retirement funds
that will give those funds high
visibility and clarity of purpose. TRS
and the other retirement funds have
been buried at the Department of
Revenue for years. Why would we
bury them now in the Permanent
Fund?

The management of the retirement
funds will be an important issue
during next year's legislative session.
| urge you to teU your Icgislator-and
all those who want lo be your
IcgisJator-lhat you support an
independent public corporation to
run your retirement fund. The
Teachers' Retirement System fund
belongs to you and other teachers,
active and retired. Creating an
dependent public corporation will
-allow you to have a say in (be
management of your money, and will
make the system more accountable to
you. You and your money deserve
nothing less.

ALASKA TRS SAYS *NO*
TO DUES CHECK-OFF

The Alaska Teachers' Retirement
System  recently denied NEA-
Alaska/K's request for a membership
chcdc-olf for dues payments. Sally
Smith, director of the Division of
Retirement and Benefits, indicated
that the check-off would involve
expenses in  compiling lists that
‘would impact an already stretched
operation at a cost to everyonc-not
just those who express interest.*

Last year the Arkansas legislature
enacted a measure that mandated the
retirement system of the state to
provide a dues check-off for (he
Arkansas Retired Educators'
Association. It has resulted in a
marked increase in membership for
the Arkansas retired group.

MEDICARE MAKES CHANGES
IN CLAIMS REPORTING

Beginning September L 1990, doctors
providing medical treatment must
prepare and submit Medicare riaims
for ail Part B services. Medicare
officials recently announced. Details
of the announcement include:

The physician, surgeon or
medical supply company MUST
prepare and submit the claim
even if assignment is not
accepted. A charge cannot be
made for handling the claim.

If the provider of medical
services does oot agree to accept
the Medicare approved amount
as payment in full, the patient is
responsible for paying the entire
bill. Medicare payment for the
approved amount will be mailed
directly to the patient.

If the provider of medical
services refuses to prepare and
submit the Medicare claim, (he
patient should contact the
Medicare carrier.

NEA-ALASKA PRESIDENTS
MESSAGE. ..

-Don ObcTyg

The 1989-90 success of NEA-
Alaska was due to a great extent
to the support and leadership of
the members of NEA-
AK/Rclired. Your organizational
talents were perhaps most evident
in the political arena as we were
able to gain significant
improvements in our retirement
programs and other NEA-AJaska
legislative priorities.

We look forward to another
productive and rewarding year
working together to improve our
Alaskan schools as well as
benefits to members of our
profession-past and present

PRE-RETIRED SEMINAR
FEATURED AT NEA-AK
ISSUES CONFERENCE

NEA-AlJaska/R gave two pre-
retirement seminar sessions at the
NEA-Alaska Issues Conference held
at the Anchorage Hilton Hotel on
August 9 and 10. The first sectional
covered financial planning and TRS
pension and Sodal Security coverage.
The second session dealt with
choosing a retirement location.

Don Schulz, Hank Harrison and
Merritt Olson conducted the sessions
which were attended by 35 teachers
and educational support personnel
from all parts of Alaska.

MEMBERSHIP DUES:

NEA'R Life 100
Annual 10
NFA-AK/R Life  $200
Annual $25



To: The members of the Senate State Affairs Committee, the Honorable
Pat Rodcy, Chair

From: Terry Elder, Secretary-Treasurer
Alaska State Employees Association

Date: January 28, 1991
Re: SB 18

Mr. Chairman, and members of the committee, thank you for the opportunity to
speak with you today to share with you the position of the Alaska State Employees
Association on investment management legislation.

By way of introduction, | am the secretary-treasurer of ASEA. | am a ten-year state
employee, have a Ph.D. in economics, and work as an economist for the department
of labor. | also have a background in investment management. | have about 12
years of experience in the investment business with major money managers in
Chicago, mostly managing employee benefit portfolios. | have an M.B.A. in finance,
am a Chartered Financial Analyst, and periodically teach financial management at
the University of Alaska. So I speak to you both as a representative of ASEA and
as a person with some expertise in investment issues.

ASEA appreciates the concern and the hard work of the legislature on this issue,
last session, during the interim, and now at the beginning of a new session. This is
an issue that is a vital concern to our members, and also to you. We are all
members of one of these retirement systems, and we all have an interest in
Improving their management.

We appreciate also the past and continuing willingness of many legislators to work
with us in a cooperative and positive manner on this issue. We recognize that the
current version of SB 18 already reflects some of our input during the past year. We
thank you for that.

In reviewing SB 18, however, we find that we have a serious concern which we
believe the legislation should address. Our concern is that SB 18 does not include
the Supplemental Benefits System fund. This is the fund with the most serious and
immediate management problem. This is the fund which the administration calls a
defined contribution fund, which implies that losses could be charged directly to
member balances. Yet, this is also the fund which has been managed by the
department of administration and now is managed by the PERS Board, neither of
which has any representation of SBS members.



Page 2

Our position is that SBS is a retirement plan, just as surely as are the Teachers
Retirement System and the Public Employees Retirement System. In Senator
Pourchot’s letter on this legislation, mailed during the interim, called SBS a
"program established to replace the state’s participation in the federal social security
system.” This is true. It is absolutely a retirement plan, just as much as individual
retirement accounts are. The only difference is that the program is not voluntary.
Many employers allow employees the option to withdraw their contributions to
retirement funds on termination. This option does not make these funds savings
plans.

Therefore, SBS is a retirement fund. It should be managed professionally, and it
should be managed by the board which has oversight of other retirement funds. We
hope that you will agree, and, in a committee substitute, will transfer the
responsibility of SBS from the department of administration to the Alaska State
Pension Corporation, created by SB 18.

If you do that, we would suggest you also deal with the question of participant
representation. You could do that in one of two ways:

If you were willing to increase the number of trustees from seven to
eight, you could add to Section 2 (b) a fourth trustee to be elected by
members of SBS. This trustee should be active, since 85% of SBS
members are, but that is not as critical as it is simply to have
representation. This trustee should be elected by SBS members. This
would be our preferred solution, since we believe an even division of
the board between employer and employee representatives would be
fair.

If you want to keep the number of trustees at seven, you could change
the second sentence of Section 2 (b) to read: ONE OF THE
ELECTED TRUSTEES MUST BE AN ACTIVE MEMBER OF ONE
OF THE RETIREMENT SYSTEMS, ONE MUST BE RECEIVING
A BENEFIT FROM ONE OF THE RETIREMENT SYSTEMS, AND
ONE [MAY] MUST BE EITHER AN ACTIVE MEMBER OR
RECEIVING A BENEFIT FROM [ONE OF THE RETIREMENT
SYSTEMS] THE SUPPLEMENTAL BENEFITS SYSTEM.

We note that the other two participant representatives may not be members of SBS.
They could both be members of TRS. Why should SBS members specifically be
given representation?



1 Since SBS is a defined contribution plan, this is the only fund in
which the participants’ balances may be affected adversely by
decisions of the managers.

2. The PERS Board, which currently is responsible for SBS,
contains only two elected members, both are retired, and neither
iIs a member of SBS. In contrast, 85% of SBS members are
active.

If the legislature includes SBS in SB 18, and provides for SBS participant
representation, we could endorse SB 18 enthusiastically. While we appreciate,
sympathize and support the objectives of fcBSas ifis currently presented, we believe
the SBS situation is so serious that our full support of SB 18 depends on the
inclusion of SBS.

Re: SB 10

We note that SB 10 does include SBS (see Section 22). In that respect, we like SB
10. It also has appeal to some, we are sure, in that it seeks to ensure professional
management of all types of investment funds with which the state must deal. That
is a goal with which we sympathize.

We do not believe, however, that it is a preferred approach to SB 18. We like SB
18 because it focuses on employee benefit funds, and creates a board which includes
participant and employer representatives. By mixing the types of funds with which
the State Investment Board would deal, the board structure becomes confused.

In dealing with employee benefit plans, there is no reason to have representation for
anyone who is not an employee or an employer. Specifically, there is no reason to
have general public membership. The employers generally represent the public.

We appreciate the willingness of the sponsor of SB 10 to change the board structure
to provide for better employee representation. There is no point in changing its
structure, however, since employees do not need to tell the state how to manage
funds like the general fund any more than employees need public members telling
anybody how to invest their SBS funds. The difference is that employees own the
assets of SBS, and, as a minimum, own the benefits provided by the assets of
retirement funds. Employees do not own the general fund.

We would suggest that the committee use SB 18, with the changes outlined above,
to deal with employee benefit funds. Separately, if so desited, the legislature could
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establish a State Investment Board to manage strictly state assets. If they arc only
state assets, and do not impact employees, there is little reason to include employee
representatives on such a board.

Before concluding, | would like to make a couple of comments generally about the
situation concerning SBS.  Your legislation deals only with the investment
management. We support your objectives. However, we would also point out that
it has been over a year since the department of administration has been able to give
you, me, or my Union’s members an accounting of their SBS balances. Frankly, the
Investment management and the administrative management of the department of
administration has been a disgrace. If you do not want to deal with that through
legislation, | urge you to do it through the budget review process.

Also, 1want to point out that the department, with the agreement of the PERS
board, is proceeding with the development of an RFP for investment management
services for SBS. They also seek to develop an investment strategy for the fund. If
they insist on going forward with this, we hope they will work with participant
representatives, since participants will probably pay for what the department does.
However, we hope that the legislature's actions to include SBS in the management
structure of a State Pension Corporation will convince the PERS board and the
department of administration to not do anything which locks us in to something that
the new managers may want to change. They should do all things necessary to
protect the assets, but, given their track record of contracting for investment services
we are not anxious for them to do much else.

Thank you.



Representative Gene Kubina, Chair, House Stata A ffaira rjmmlttaei

on a r.unbar of

In raaponaa to tha Committee's request for tr.ora dafinitiva Information

tha followingi

for

Sao.

Sac.

2(b)

2(d)

itama that were part of my taatimony thia morning, 1 submit

Elsotlon of Board Members! 1) Elected truataaa anouia oa
aiactad by their respective oonstituanoiaa, i.e., ImS
truataaa aiactad by PERS mambarai TRS truataaa by TRS
raambarai SBS truatae aiactad by SBS banaficlariaa.

2) Nominations for alaotad trustees probably should ba by
petition only since nomination by PERS and TRS Boards would -«
caaaa with tha integration of benefits administration under
tha Independent Corporation. (Integration of benefits would
result in tha elimination of tha PERS and TRS boards, |

believe.)

Removal by tha Governor» In testimony | indicated my concern
about elected trustees' removal by tha governor for "just
causa" as too vague and open to whimsical or political

reasons. The consensus of tha five parsons testifying today
from Anohoraga was that removal should be by recall by tha
electors—members of tha retirement system who wara eligible
vote for tha trustee. That would remove tha elected trustees
from political influence that might be exerted by tha executive

branch.

I was pleased with the changes that Representative Ulnar outlined today

HB 37,

and appreciated the opportunity extended by the Committee for

interacted parties to expreeo thalr views. Than* you.

Herrltt C. Olson
PffoOOidont. )ICA-Al*«k»/R
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MR. MALONE: Thank you. I think
Mr. Ennis commented on what | was going to ask about,
and that is how to use or get access to or integrate
the professional investors in the board operation.
And we were fortunate to have lunch with these
folks. And one of the things we talked about,
apparently there's two models or two general ways to
do this. One is to have, maybe a couple people on
the board who are in +the investment business, and the
other is to have a somehow formally constituted, also
small group of advisors to the board. And apparently

people kind of do that both ways.

And | guess | would -- my question was
going to be really, is, how does that work in
practice and what sort of issues arise there? Do you
find if you have the advisors separate from the .,
board, do they report -- sit with tho board, do they
sit with a staff? How does that work? What are the
pros and cons of those different approaches is what
1'd like to ask.

MS. MARSHALL: I can start on that and
thon maybe Carl or Richard can further comment.

At the -- the Minnesota example is an
interesting one. It's one of the few advisory

COMPUTER-AIDED TRANSCRIPTION BY STENOCAT
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councils that -- when | was at Cal

California we called around to pretty

State of

much

all of

the states and asked the investment people whether
they had advisory <councils and whether they worked
or not.

And the Minneapolis advisory <council is
always one that 1is <cited as being one of the most
effective advisory councils. And they advised more

to the staff than thel/ do to the
members.

They also have the

actual

board

differentiating

characteristic in that they are not the top people
at the Ilocal corporations. And Minneapolis was very
fortunate 1in having a number of large, well-run
companies in the twin <cities area that they could
call on.

But the people who

were on

this

types at

advisory

these

assistant

council are the investment manager
corporations. So several levels down,
treasurer type levels, and these are people

involved on a day-to-day basis with

who are

investments and

yet are not at the level where it becomes a -- you
know, a power thing or sort of another trophy of |I'm
on this advisory <council. And from people who may

very talented about managing companies

or who may

COMPUTER-AIDED TRANSCRIPTION BY STENOCAT
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have reached the top of companies but are not
involved on a day-to-day basis with making investment

decisions.

Having said that, we tried an advisory
council in California and it was not terribly
successful. It did have staff reporting to it so it
could ask for information, and we suggested different
topics that the board might Ilike to have their advice

on and they did report to the board.

They were compensated, I have forgotten
what the compensation was now, but | remember it was
a big issue at the time. And | don't think the
compensation ever amounted to a great deal. But

there was never a close relationship established
between that advisory council and the board, and so
they were never effective and they finally were just
sort of dropped or faded awayi.

I don't think anybody makea deliberate
effort to eliminate them, but they juststopped
calling meetings. And it disappeared.

I feel strongly that the advisors ought
to be on the board and have fiduciary
responsibility. Then you have to be careful that
it's clearly wunderstood that they're not going to wuse

that position in order to get business in the future,

11

COMPUTER-AIDED TRANSCRIPTION BY STENOCAT
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and certainly during the time they're serving on the
board, they should not have any fee based income from
that particular -- from that board or any other
related boards.

0os
the TRS <chair. And | guess | was thinking in te:
of our existing situation, where you have the
board and TRS board, and | envision in my owip?vision
of a new structure with the company, publ”/ company
to handle the trust, I guess | envisiooj(j?he boards as

they currently are composed serving ,,CJt%t function,
continuing in that function as advisory council, if
you will. Representation from~”Jfe boards to that as
constituent representation.

And then as a-hjroffshoot to the main
guestion, I guess in myjr"Tnd, there's a selection of
a CEO and then the cjtfpTtion of the investment group,
if you will, and trfp~selection of brokerage firms and
what have you. >"pically, I guess the question |
have, typicalLigr, what size are we looking at? Once
you've gotxjjpfie board itself in place and decided
w hethergoing to be seven or nine members, and
then said okay now we hire a CEO to oversee
thilST After that, what would be the typical type

V.hc

COMPUTER-AIDED TRANSCRIPTION

BY STENOCAT

12



ORGANIZATION AND FUNCTION

The Department: of Revenue, Division of Treasury (Treasury)
is responsible for, and has soLe discretion over, the
prudent investment and management of the Public Employees'
Retirement Fund (PERS) and the Teachers' Retirement Fund
(TRS).

Chapter 141, SLA 1988 amended PERS and TRS statutes by
designating the funds as retirement trust funds and appoint-
ing the commissioner of Revenue as treasurer of the retire-
ment systems and fiduciary of the funds. Under the amending
legislation, the commissioner of Revenue shall:

1. Consider the status of the funds' investments and the

system's liabilities on both a current and a probable
future basis.

2. Determine the appropriate investment objectives for the
funds.
3. Establish investment policies aimed at achieving the

objectives.

4.  Act only in regard to the best financial interests of
the system's beneficiaries.

The amendments also repealed the "legal list" of investments
the retirement funds were restricted to and placed upon the
commissioner of Revenue, or his designee, the responsibility
of fund fiduciary. Treasury also employes external invest-

ment managers who manage a substantial portion of the
retirement funds.

Additionally, there are two boards which oversee the admin-
iIstrative aspects of the retirement systems. The Public
Employees’ Retirement Board is composed of five members,
three of whom are members of the Department of Administra-
tion personnel board and two who are members of the system
and elected by the membership of the system. The Teachers'
Retirement Board consists of five members appointed by the
governor. Both boards are mostly administrative in nature,
being responsible for governing the regulatory aspect', of
the retirement systems.

The Alaska Permanent Fund is managed by an executive direc-

tor, who reports to a six-member board of trustees appointed
by the governor.

Juir
Background

R«part



CURRENT LAW
(FIGURE 1)

AT Commissioner of Revenue

Five Department of
Revenue Divisions

eputy CommissioncrN
-Treasury PivisiorL"-"

Chief Investment Officer
Treasury Division.

CAStaff and External Managers

. I -
(Rctiicmenl ITrust Funds)
|

Public Employees Teachers’ j Judicial Military Alaska
Retirement Fund Retirement Retirement Retirement Children's
Fund Fund Fund Fund
$2.6 Billion S1.6 Bil S527.0 Mil $4.4 Mil

Seven State
Boards and Commissions

(Endowment Tmst Funds)

University  Public State
of Alaska School General
Fund Fund Fund
$14.6 Mil  $96.9 Mil S1.3 Qil

ONLY 6 STATES STILL HAVE ASOLE INDIVIDUAL AS FIDUCIARY.



INVESTMENT OF STATE FUNDS

ISSUE

1. Number of board members
2. jf of governor appointed seats
3. Hof elected seats
4. Board members are fiduciaries
5. Board make-up:
PERS/TRS representation
Access to trustee seats by other
fund participants
Commissioner of Revenue
Commissioner of Administration

Employer representation

6. "Just cause" required for removal
from board.

financial training required
for board members

8. Board honorarium
9. Board terms by years
10. Designees allowed for trustees

11. Funds to be managed:

PERS

TRS

Judicial Retirement
Military Retirement
U of A Endowment
AHFC

Budget Reserve Fund

AK Marine Vessel Replace Fund
Public School Trust Fund
Childrens Trust Fund

e VSAS*
PFD fund
AEA fund

HESS self sufficiency fund
General Fundl/residual

)

HB 37.
ASPC

yes

yes

yes
yes

no
yes

yes

yes

yes

no

yes
yes
yes
yes
no
no
no
no
no
no
no'f
no
no
no
no



12.

14.

15.

16.

17.

Professionals on board
Professional advisory council
Separate corporation

Executive director hired by board

Accountability to:

LB & A

Governor

Legislature

Employers

Appropriate fund boards

Required to provide outside
performance evaluation

no

yes

yes

yes

yes

yes

yes

yes
yes

yes
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Mure Lm gland,
Chairman

Chari** H. Parr,

Vict'Chairman
Dougla* B. Bally
John T. Kelsey
Byron 1. Mallott
Hugh Malone

Alaska Permanent Fund Corporation
P.O. Box 4-1000 Juneau, Alaaka 99802-4100
(007) 465-2047

October 2, 1990

The Honorable

Pat Pourchot

Alaska State Senator

3111 »C" Street, Suite 545
Anchorage, Alaska 99503

Re: Position of the Board of Trustees of the Alaska Permanent Fund

Corporation on the Management of the PERS/TRS Funds.

Dear Senator Pourchot:

At your request, the Board of Trustees discussed and voted on

position concerning the possible management of the PERSITRS funds

by the Alaska Permanent Fund Corporation. It was the
vote of the Board that the Trustees have no interest in
responsibility for the management of PERSITRS and other

investment funds that have actuarial and different liability
obligations than the Alaska Permanent Fund.

In general, it is the view of the Trustees, as well as staff, that
the management of the Alaska Permanent Fund involves very different
management philosophies and policies than are involved in
management of retirement funds. The potential mixing of the
types of policies in one organization was felt to be detrimental

for both types of funds.

I have enclosed the verbatim transcript of the portion of the Board

meeting where the Trustee position was raised, discussed,
upon. If you have any questions, please do not hesitate to call.

Sincerely,

Marc Langland
Chairman

unanimous
assuming
state

and voted
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1991 Policy Statement 13 Taxation and Finance

retirement benefits. Additionally, in order to assist municipalities and the Legislature in
evaluating changes to the retirement systems, fiscal notes accompanying such legislation
should include an analysis of the fiscal Impact on each of the participating municipalities.

B?ra??m?%@ IrrranaQOmenjy nJ Investment of staie

trust funds, Including the trust funds of thaP blic Employees’ Retirement System
§ dFseachersl getrrement stem, Jnso ar a the) %ard Q‘F fr cor oatron

e e resent v S 0f trust Deneficlaries ers v gé
[e |s rh a shin s%chac rporation nclu rovrsron th %
reaP g as assets by funas managed b ecorporatron esu ject to
municip poperty axes.

Alaskan municipalities make over half of all employer contributions to the Public
Employees’ Retirement System (PERS) and the Teachers' Retirement System (TRS) and
are directly affected by the performance of these funds because of the effect fund
earnings have on employer contribution rates and, thus, on local tax rates. At present,

both PERS and TRS funds are managed by the Department of Revenue, with the
Commissioner cf the Department as the sole fiduciary.

Creation of a separate corporation would give visibility to and strengthen the trust status
of these trust funds. Itwould increase accountability, continuity, and public disclosure for
the investment management of the funds by establishing a board of directors as fiduciary,
incorporating professional investment managers and trust administrators, as well as
representatives of beneficiaries, on the corporation’s board, and providing for the exercise
of fiduciary powers through the forum of regularly scheduled public meetings rather than
administrative actions. A corporation would give management the authority to act in a
timely manner and compete fully with other professional institutional investors. It would
also allow the trust fund managers to have direct access to various Federal Reserve
System services, increasing the security, earnings, and efficiency of trust fund investments
and reducing the costs for intermediary custodian bank services.

In keeping with tho League’s general policy opposing exemption from taxation of
foreclosed real property held as assets by state and federal agencies, the League

supports inclusion of a provision making such assets held by the new corporation subject
to municipal taxation.

E GOVERNMENT MANDATES

The Lea |ue urge assageo legl ]alatr n that would re uire a. o rnmenta enc

unilater rytra sferring responsinility for a program to mun or Im osr

re u ti0 3 onam ner t¥to rer urse th munrcrpalrty costs of t
sterred responsibility or regulations.



OLDER VOTERS

voider people arc generally eager to
participate in all facets of political life.
Older persons are often Involved in
registering voters, assisting voters in
traveling to polls, and actually conducting
poll operations on election day. They
believe in the Eisenhower adage, “Politics
should be the part-time profession of
every citizen."

The voter turnout graph illustrates the
participation rale of four age groups of
Alaska voters in elections held between

1980 and 1988.

VOTER TURNOUT GRAPH
PECENT
1980 1984 1988
Oia-l« D >« Mlii 4 up

Ptepatod tot AADP by EJoclion Data Services

1991 ALASKA
LEGISLATIVE PROGRAM

PRORTIES

HEALTH

[ ] Increase access lo appropriate and affordable
health are for all Alaskans by:
--advocating formulation of a health policy
for Alaska
—supporting concept of stale-mandated
Insurance for the uninsured
—seeking legislation and appropriations for
a comprehensive and coordinated program
of home-, community-, and Institutionally-
based services throughout the state
—supporting availability of adequate health
Insurance for all, Including those uninsured

ECONOMIC SECURITY AND BUDGET

[ ] Strengthen programs which will provide
economic security for all Alaskans by:
—supporting legislation to stabilize tho
Longevity Bonus Program
—advocating recognition of the economic
and social value of the retirement
community by supporting programs to
encourage retirees to remain In Alaska
—supporting full funding of present
property tax relief to senior citizen
homeowners and renters

SUPPORT ITEMS

' jo |
management of pubjlic pension fundi

m  Support efforts to Improve availability of
Insurance by means of tort reform and/or
Increased regulations consistent with
adequate consumer protection

SHO03AK(1090)

ALASKA

State Legislative Committee

1991
FACTS
&
LEGISLATIVE
PRIORITIES

AMP

American Association
of Retired Persons



The UAF Staff Council approved the following at its Meeting #29 on
December 7, 1990:

MOTION PASSED (unanimous approval)

The UAF Staff Council moves to endorse the following position paper
regarding the PERS/TRS fund:

1

PERS funds should b* managed and Invested bP/ a se?arate public_
corporation. This corpv'atlon should be developed for the specific
purpose of managing the Investment and benefit administration of
public pension funds within the state of Alaska.

The Corporate Board of Trustees should have fiduciary responsibility

for the PERS fund and any other public pension fund managed by the
corporation.

The Board should be composed of: elected representatives of the
beneficiaries of the various funds; the Commissioner of Revenue
nonvoting); and gubernatorial appointees from fund employers.

here should be equal representation between employers and
employees.

An Advisory Council of investment exFerts should be established by
the Board. The puré)ose of the Council should he to provide
Information to the Board based on Its cumulative expertise In
Investment matters.

The Board should be responsible for hirinﬂ. an Executive Director for
the corporation who In turn should hire his/her staff for
administration of operational and Investment matters.

Under no circumstances should the PERS funds be co-mingled with
the Alaska Permanent Dividend Fund.

RATIONALE: PERS funds are currently mana?ed by the
Commissioner of Revenue, a g?ub_erna orial ‘appointee.
This places the fund In possible jeopardy because of
political pressure. Fiduciary responsibility for funds of
this magnitude should not beé placed in the hands of Just
one person. The management board for the PERS/TRS
fund should be separate from the Permanent Fund



