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Th*» "common use" clause provides:

Wherever occurring In the natural state, fish, wildlife, and 
waters are reserved to the people for common use.

Alaska Constitution, Article VIII, 53.

Since Statehood, a host of decisions by the Alaska Supreme 
Court have recognized the force of the public trust doctrine in 
Alaska and have consistently expanded the scope of tho public 
trust. SEE: e.g., Metlakatla Indian Community. Annette Island 
Reserve v Egan. 362 p. 2d 9 0 1 , 9 0 5 (Alaska, 1961); sULld, 369 u.s. 
45 (1962); Heracher v State. 568 P. 2d 996, 1003,1305 (Alaska,
1977); owslchek v State. 763 P. 2d 488, 492-496 (Alaska, 1988);
CWC.Elahorlgs..i— Ins. ..v.flunKer, 7 5 5 p. 2d 1 1 1 5 , 1 1 1 7 - 1 1 2 1  (Alaska,
1988); McDowell v State. 785 P. 2d 1, 16-18 (Alaska, 1989); Gilbert 
v State. 803 P. 2d 391, 398-399 (Alaska, 1990).

Various decisions of the Alaska Supreme Court have established 
beyond debate that the public trust doctrine is implicit in the 
"common use" clause.

We begin by examining the constitutional history to determine 
the framers' intent in enacting the common use clause. This 
was a unique provision, not modeled on any other state 
constitution. Its purpose was anti-monopoly. This purpose 
was achieved by constitutionalizlng common law principles
imposing upon the state a public trust duty with regard to the 
management of fish, wildlife, and waters, (footnote omitted)

Owsichek v State. 763 P. 2d 488, 493 (Alaska, 1988), citing 4
Proceedings of the Alaska Constitutional Convention 2492 (Jan. 18,
1956).

...title (to fish and wildlife) is reserved to the people, or 
the state on behalf of the people, (emphasis added)

Owslchek v State. 763 P. 2d 488, 493 (Alaska, 1988), citing 4
Alaska Constitutional Convention Papers, Tolder 210.

. . . t h e  p o w e r  o r  c o n t r o l  l o d g e d  i n  t h e  s t a t e . . . i s  t o  b e  
e x e r c i s e d  l i k e  a l l  o t h e r  p o w e r s  o f  g o v e r n m e n t  a s  a  t r u s t  f o r  
t h e  b e n e f i t  o f  t h e  p e o p l e ,  a n d  n o t  a s  a  p r e r o g a t i v e  f o r  t h e  
a d v a n t a g e  o f  t h e  g o v e r n m e n t  a s  d i s t i n c t  f r o m  t h e  p e o p l e ,  o r  
f o r  t h e  b e n e f i t  o f  p r i v a t e  i n d i v i d u a l s  a s  d i s t i n g u i s h e d  f r o m  
t h e  p u b l i c  g o o d .

Qvslchsk v State. 763 P. 2d 488, 494 (Alaska, 1988), citing 
G8tr V Carntctlcut* 1«1 U.S. 519, 529 (1896)(enphasis added by the 
court in Ovaichak).

In light of this historical review (e.g., Geer v Connecticut.
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1 6 1  U . S .  3 1 9 ,  3 . 9  ( 1 8 9 6 ) ,  a n d  I l l l n o l a _ C a n t r a l  R a i l r o a d  c n .  v  
I l l i n o i s ,  1 4 6  U . "  3 8 7  ( 1 8 9 2 )  ) ,  v a  c o n c l u d a  t h a t  t h a  c o m m o n
u a a  c l a u a a  w a a  i n t a n d a d  t o  e n g r a f t  i n  o u r  c o n o c i t u t i o n  c a r t a i n  
t r u a t  p r i n c i p l e s  g u a r a n t a a l n g  a c c a a s  t o  t h a  f i a h ,  w i l d l i f e ,  
a n t .  v a t a r  r a a o u r c a a  o f  t h a  a t a t a .

Q u a *  V - S t a t O ,  7 6 3  P .  2 d  4 8 8 ,  4 9 6  ( A l a s k a ,  1 9 8 8 ) .

T h u a ,  c o m m o n  l a w  p r i n c i p l a a  i n c o r p o r a t e d  i n  t h e  c o m m o n  u s e  
c l a u a a  i m p o a a  u p o n  t h a  a t a t a  a  t r u a t  d u t y  t o  m a n a q a  t h a  f i a h ,  
w i l d l i f e ,  a n d  w a t e r  r a a o u r c a a  o f  t h a  a t a t a  f o r  t h e  b e n e f i t  o f  
a l l  t h a  p e o p l e ,  ( f o o t n o t e  o m i t t e d )

P M S l t f h f X . y  J S t a t l .  7 6 3  P .  2 d  4 8 8 ,  4 9 5  ( A l a s k a ,  1 9 8 8 ) .

T o  r e c a p i t u l a t e ,  t h a  A l a a k a  S u p r e m e  C o u r t  h a a  r e c o g n i z e d  t h a
c o n a t i t u t i o n a l  a t a t u r a  o f  t h a  p u b l i c  t r u a t  d o c t r i n e  i n  A l a a k a  a n d  
i t s  I n t e g r a l  r o l e  I n  A l a s k a n  l a v  i n  t h e  p r e a e r v a t i o n  o f  o u r  n a t u r a l  
r e s o u r c e s  s i n c e  t h a  e a r l i e s t  d a y s  o f  S t a t e h o o d .  M s t l a k a t l a  I n d i a n  
C a s s  l i t Y .  A n n a u t  . I s l a n t i L - R a s a r Y t  v  E g a n ,  3 6 2  p .  2d  9 0 1 , 905
( A l a s k a ,  1 9 6 1 ) ;  a f f ’ d . 3 6 9  U . S .  4 5  ( 1 9 6 2 ) .

2 .  T h a  P u b l i c  T r u a t  D o c t r i n e  i n  t h e  A l a a k a  S t a t u t e s :  
T h a  1 9 8 3  " S a g e b . - u a h  R e b e l l i o n 1* I n i t i a t i v e ,  | 5

T h e  p u b l i c  t r u a t  d o c t r i n e  h a s  b e a n  e n s h r i n e d  i n  t h a  A l a s k a
C o n s t i t u t i o n  a n d  i t  h a s  b e a n  r e p e a t e d l y  r e c o g n i z e d  b y  t h e  A l a s k a
S u p r e m e  C o u r t .  P o r h a p s  i n  r e c o g n i t i o n  o f  i t s  a t a t u a  a s  t h e  
c y n o a u r e  o f  A l a s k a n  r e a o u r c e  l a w ,  t h a  p u b l i c  t r u s t  d o c t r i n e  i n  
A l a s k a  h a s  a l s o  b e e n  e x p l i c i t l y  r e c o g n i z e d  b y  o u r  S t a t e ' s  
e l e c t o r a t e .

T h r o u g h  t h e  c o n s t i t u t i o n a l  p r o c e s a  o f  t h e  I n i t i a t i v e  ( A l a s k a  
C o n s t . ,  A r t .  X X ,  I f  1 - 4 ) ,  t h e  v o t e r s  o f  A l a s k a  i n  1 9 1 3  p r o p o s e d  a n d  
a d o p t e d  a n  I n i t i a t i v e 1 c o n t a i n i n g  a n  e x p r e a a  s t a t u t o r y  s t a t e m e n t  
o f  t h e  p u b l i c  t r u s t  d o c t r i n e ;

. . ♦ a i l  l a m l  i n  U t t  n a t a  a n d  a l l  a l n a r a l a  n o t  p r e v i o u s l y  
a p p r o p r i a t e d  A l t  U k t  t l f i l U i l Y t  B r f i M J f t Y - B l J U M J t f l g l l  o f  t h e  
s t a t e  a n d  U t  a  L a  L a  h o l d s  t i l l s  t o  t h a  l a n d  a n d  a i n t r a l i  i n  
t r u s t  l o r  t h a  s t r a i t  a l  t h a  n a n *

9 T h e  p u b l i c  t r u a t  d o c t r i n e  w a s  c e r t a i n l y  n o t  t h e  f o c u s  o f  
t h e  1 S 8 3  I n i t i a t i v e .  H o s t  o f  t h e  p u b l i c  d e b a t e  r e g a r d i n g  t h e  
I n i t i a t i v e  d s a l t  w i t h  t e n s i o n  b e t w e e n  t h e  r e s p e c t i v e  r d * e s  o f  t h e  
f e d e r a l  g o v e r n m e n t  a n d  t h e  S t a t e  o f  A l a s k a  I n  l a n d  m a n a g e m e n t ,  I n  
k e e p i n g  w i t h  t h e  g e n e r a l  t e n o r  o f  t h e  ‘ S a g e b r u s h  R e b e l l i o n . "
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A S  3 8 . 0 5 . 5 0 2  ( 1 9 8 3  I n i t i a t i v e  P r o p o s a l  N o .  5 ,  § 1 ) .  ( e m p h a s i s
a d d e d ) 9

T h i s  e x t r a o r d i n a r y  I n i t i a t i v e — r e i t e r a t i n g  t h e  m o s t  
f u n d a m e n t a l  t e n e t  o f  l a w  r e g a r d i n g  m a n a g e m e n t  o f  t h e  m a i n  s o u r c e  o f  
A l a s k a ' s  c u r r e n t  a n d  f u t u r e  w e a l t h - - h a s  n o t  y e t  b e e n  t h e  b a s i s  f o r  
a  r e p o r t e d  d e c i s i o n  b y  t h e  A l a s k a  S u p r e m e  C o u r t .

L e g i s l a t i v e  h i s t o r y  f o r  t h i s  I n i t i a t i v e  i s  n o t  h e l p f u l ,  
e i t h e r .  L a c k i n g  j u d i c i a l  g l o s s  a s  w e l l  a s  a  r e l i a b l e  i n d i c a t i o n  o f  
t h e  a n i m u s  b e h i n d  t h e  t r u s t  p o r t i o n  o f  t h e  S a g e b r u s h  I n i t i a t i v e ,  
o n e  m u s t  r e l y  o n  o t h e r  t o o l s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  t o  
e x p l i c a t e  A S  3 8 . 0 5 . 5 0 2 .  I n t e r p r e t a t i o n  o f  A S  3 8 . 0 5 . 5 0 2  w i l l  c a l l  
f o r  j u d i c i a l  r e c o u r s e  t o  t h e  r u l e  o f  l a w  t h a t  i s  m o s t  a d v i s a b l e  i n  
l i g h t  o f  r e a s o n  a n d  p u b l i c  p o l i c y .

A s  a  m a t t e r  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  c o u r t s  s h o u l d  n o t  
a s s u m e  t h a t  A S  3 8 . 0 5 . 5 0 2  i s  a  m e r e  r e d u n d a n c y .  A S  3 8 . 0 5 . 5 0 2  m u s t  
b e  s e e n  a s  e x p a n d i n g  t h e  p u r v i e w  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  
b e y o n d  t h a t  w h i c h  i s  c o n t a i n e d  i n  o u r  S t a t e  C o n s t i t u t i o n  a n d  
s t r e n g t h e n i n g  t h e  a f f i r m a t i v e  o b l i g a t i o n s  o f  s t e w a r d s h i p  i m p o s e d  
u p o n  t h e  s t a t e  q u a  t r u s t e e .

A S  3 8 . 0 5 . 5 0 2  e n l a r g e s  t h e  s c o p e ,  a n d  t h e r e b y  a l s o  e n l a r g e s  t h e  
p u r p o s e s  o f  t h e  p u b l i c  t r u s t  i n  A l a s k a ,  b y  c l e a r l y  a p p l y i n g  t h e  
p u b l i c  t r u s t  d o c t r i n e  t o  m i n e r a l s  a n d  a l l  p u b l i c l y - o w n e d  l a n d ,  
r e g a r d l e s s  o f  t h e  l a n d ' s  r e l a t i o n s h i p  t o  t h e  e b b  a n d  f l o w  o f  t h e  
t i d e s .  I t  r e m a i n s  f o r  A l a s k a ' s  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t  t o  
r e c o g n i z e  a n d  I n t e r p r e t  t h o s e  a d d i t i o n a l  p u r p o s e s  a d u m b r a t e d  i n  
A S  3 8 . 0 5 . 5 0 2 .  S E C ,  e . g . ,  n a t i o n a l  A u d u b o n  S o c i e t y  v .  S u p e r i o r  
C o u r t  o f  A l p i n e  C o u n t v . 6 5 8  P .  2 d  7 0 9 ,  7 1 9  ( C a l i f o r n i a ,  1 9 8 3 )  ( I n
flank).  c i t i n g  H a r k s  v  w h l t n e v . 4 9 1  P .  2 d  3 7 4  ( C a l i f o r n i a ,  1 9 7 1 )  ( X u
Bank).

T h e  u s u a l  r u l e  a p p l i e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i s  t o  
c o n s t r u e  I n i t i a t i v e s  b r o a d l y .  T h o m a s  v  B a i l e y . 5 9 5  P .  2 d  1 ,  3 
( A l a s k a ,  1 9 7 9 ) ;  C J L & Y - f l i .  f a l r b & n k i  y _ f a l r f e a n K i  - C o n v i n U f l n - a n d
V i s i t o r s  B u r e a u . ______ P .  2 d  _ ( A l a s k a ,  1 9 9 1 ) ,  S u p r e m e  C o u r t
O p i n i o n  H o .  3 7 6 0 ,  O c t o b e r  1 1 ,  1 9 9 1 .

I t  d o e s  n o t  s e e m  o v e r l y  a d v e n t u r o u s  t o  h a z a r d  t h e  s u p p o s i t i o n  
t h a t  e  b r o a d  j u d i c i a l  c o n s t r u c t i o n  o f  A S  3 8 . 0 5 . 5 0 2  w o u l d  r e s u l t  i n  
t h e  c o n c l u s i o n  t h a t  t h e  s t a t u t o r y  c o m p o n e n t  o f  A l a s k a ' s  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t s  a l l  S t a t e - o w n e d  l e n d  i n  A l a s k a ,  I n c l u d i n g  
t h e  f i s h ,  w i l d l i f e ,  t i m b e r ,  e n d  w a t e r  r e s o u r c e s  f o u n d  o n  t h e  l a n d ,  
a n d  a l l  s t a t e - o w n e d  m i n e r a l s  n o t  a p p r o p r i a t e d  p r i o r  t o  a d o p t i o n  o f  
t h e  1 9 8 3  I n i t i a t i v e .

A l t h o u g h  a m b i g u i t y  i e  u s u a l l y  i n  t h e  e y e s  o f  t h e  b e h o l d e r ,  i t  
m a y  b e  u s e f u l  t o  m a k e  a  f e w  g u e s s e s  h o w  t h e  A l a s k a  S u p r e m e  C o u r t  
w o u M  v i e w  A S  3 8 . 0 5 . 5 0 2 .  W h e n  a  s t a t u t e  i s  u n a m b i g u o u s ,  
l e g i s l a t i v e  h i s t o r y  i s  n o t  g e n e r a l l y  u s e d  t o  d e t e r m i n e  t h e  m e a n i n g  
O f  t h e  s t a t u t e .  T V A  v  M i l l .  4 3 7  U . S .  1 5 3 ,  1 8 4 ,  n .  2 9  ( 1 9 7 8 ) ;  S t a t e

T h e  p u b l i c  t r u s t  p r o v i s i o n  o f  t h e  I n i t i a t i v e  w a s  
r e n u m b e r e d  b y  t h e  A e v l s o r  o f  S t a t u t e s  a s  A S  3 8 . 0 3 . 5 0 2 .



V  c l e v  o f  H a i r i n g f 6 2 7  P .  2 d  1 0 4 7 ,  1 0 4 9  f n .  6 ( A l a s k a ,  1 9 8 1 ) .
T h e  l a n g u a g e  o f  A S  3 8 . 0 5 . 5 0 2  a p p e a r s  u n a m b i g u o u s  a s  t o  t h e  

f a c t  t h a t  o n e  p u r p o s e  o f  t h i s  I n i t i a t i v e  w a s  t o  u n e q u i v o c a l l y  s t a t e  
t h a t  a l l  s t a t e - o w n e d  l a n d  i n  A l a s k a  a n d  a l l  u n a p p r o p r i a t e d  
m i n e r a l s 0 ,  a r e  h e l d  i n  t r u s t  f o r  t h e  p e o p l e  o f  t h e  s t a t e .

T h e r e  i s  a t  l e a s t  a  l a t e n t  a m b i g u i t y  i n  AS  3 8 . 0 5 . 5 0 2  i n s o f a r  
a s  t h e  m e a n i n g  i n t e n d e d  t o  b e  g i v e n  t o  t h e  t e r m  ’ ’ l a n d "  a s  i t  w a s  
u s e d  i n  t h e  I n i t i a t i v e .  T h a t  a m b i g u i t y  d i s a p p e a r s ,  h o w e v e r ,  w h e n  
A S  3 8 . 0 5 . 5 0 2  i s  c o n s t r u e d  i n  c o n j u n c t i o n  w i t h  A l a s k a ' s  p r e - e x i s t i n g  
s t a t u t o r y  d e f i n i t i o n  o f  " l a n d "  o r  " s t a t e  l a n d . "  A S  3 8 . 0 5 . 9 6 5  ( 1 9 ) .

T h e  t e r m  " l a n d "  h a s  b e e n  g i v e n  a n  e x t r e m e l y  b r o a d  d e f i n i t i o n  
i n  A l a s k a :

" s t a t e  l a n d "  o r  " l a n d "  m e a n s  a l l  l a n d ,  i n c l u d i n g  s h o r e ,  t i d e  
a n d  s u b m e r g e d  l a n d ,  o r  r e s o u r c e s  b e l o n g i n g  t o  o r  a c q u i r e d  b y  
t h e  s t a t e ;

A S  3 8 . 0 5 . 9 6 5  ( 1 9 )  ( e m p h a s i s  a d d e d ) . S E E  A L S O :  A . G .  O p .  1 1 6 6 - 1 3 6 -
8 5 ,  F e b r u a r y  2 1 ,  1 9 8 5 ,  p p .  6 - 7 .

T h e  1 9 8 3  I n i t i a t i v e ' s  a p p l i c a t i o n  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  
t o  a l l  " l a n d "  t h e r e f o r e  s h o u l d  b e  i n t e r p r e t e d  t o  m e a n  t h a t  t h e  
p u b l i c  t r u s t  d o c t r i n e  e x t e n d s  b e y o n d  t i d e w a t e r  a n d  i n c l u d e s  s t a t e -  
o w n e d  u p l a n d s  A n d  r e s o u r c e s  f o u n d  t h e r e o n ,  s u c h  a s  f i s h ,  w i l d l i f e ,  
t i m b e r ,  a n d  w a t e r .  A S  3 8 . 0 5 . 9 6 5  ( 1 9 ) .

A l t h o u g h  t h e  p r e c i s e  c o n t o u r s  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  
i t s e l f  a r e  n o t  s u b j e c t  t o  " b r i g h t  l i n e "  d e l i n e a t i o n ,  t h e r e  i s  n o  
a m b i g u i t y  a t  t h e  b e d r o c k  l e v e l :  t h e  p u b l i c  t r u s t  i n  A l a s k a  i s
m e a n t  t o  a p p l y  t o  a i l  S t a t e  l a n d  a n d  a l l  u n a p p r o p r i a t e d  m i n e r a l s . 11

10 U n d e r  A l a s k a  l a v ,  t h e  m i n e r a l  e s t a t e  i s  t h e  d o m i n a n t  
e s t a t e  a n d  c a r r i e s  w i t h  i t  t h e  r i g h t  t o  m a k e  s u c h  u s e  o f  t h e  
t u r f a c e  e s t a t e  a s  i s  r e a s o n a b l y  n e c e s s a r y  t o  r e m o v e  t h e  m i n e r a l s .
IforXflQ.Cgrp. Y Meg A l l  an > __  p. 2d ____  ( A l a s k a ,  1991) S u p r e m e  C o u r t
O p i n i o n  H o .  3 7 7 1 ,  N o v e m b e r  1 5 ,  1 9 9 1 ,  S l i p  O p i n i o n  a t  p .  1 3 .

N o n e t h e l e s s ,  t h e  r i g h t s  o f  t h e  m i n e r a l  e s t a t e  a r e  t o  b e  
e x e r c i s e d  w i t h  d u e  r e g a r d  f o r  t h e  r i g h t s  o f  t h e  o w n e r  o f  t h e
s e r v i e n t  e s t a t e .  M o r k e n  C o r o ,  v  K c G a h a n . ____  P .  2 d  ____  ( A l a s k a ,
1 9 9 1 )  S u p r e m e  C o u r t  O p i n i o n  N o .  3 7 7 1 ,  N o v e m b e r  1 5 ,  1 9 9 1 ,  S l i p  
O p i n i o n  a t  p .  1 4 .  S E E  A L S O :  7 0  A L R  3 r d  3 8 3  ( 1 9 7 6 ) .

W h e r e  m i n e r a l  e x t r a c t i o n  w o u l d  b e  w h o l l y  i n c o m p a t i b l e  w i t h  
p u b l i c  t r u s t  u s e s  o f  t h e  l a n d ,  a  s t r o n g  a r g u m e n t  c o u l d  b e  m a d e  t h a t  
t h e  m i n e r a l  e x t r a c t i o n  i s  f o r b i d d e n .

U n d e r  A l a s k a  l a w ,  g r a v e l  i s  n o t  a  m i n e r a l .  N o r k a n  C o r p .  
v  H c G a h a n .  P .  2 d  _  ( A l a s k a ,  1 9 9 1 )  S u p r e m e  C o u r t  O p i n i o n  N o .  
3 7  1 ,  N o v e m b e r  1 5 ,  1 9 9 1 ,  S l i p  O p i n i o n  a t  p .  1 3 .

C r a v e l  i s  t h e  e s s e n c e  o f  t h e  s u r f a c e  e s t a t e ,  a n d  i t s  
e x t r a c t i o n  c a n  r e n d e r  l a n d  u n s u i t e d  f o r  p u b l i c  r e c r e a t i o n  o r  
w i l d l i f e  o r  f i s h e r i e s  h a b i t a t .

C o u r t s  a r e  v i r t u a l l y  u n a n i m o u s  i n  h o l d i n g  t h a t  g r a v e l ,  i s  n o t



Thus, in interpreting and applying AS 38.05.502, tne only 
interpretive tasks arguably presented for a court to determine are 
the extent of the State's fiduciary obligations under the public 
trust and the extent of the resources included within the ambit of 
the term "land."’2

The fact that the public trust doctrine in Alaska emanates 
from our State Constitution and has also been embraced by the 
electorate as a whole, through the Initiative process, means that 
courts should sedulously protect the values embodied in the trust. 
It also means that courts should broadly construe the purposes of 
the public trust, since a narrow construction would risk the loss, 
through alienation of the 1us privatum, of the inherently public 
resources that constitute the corpus of the trust.

The Alaska Legislature has plenary authority over state-owned 
resources, including lands conveyed to the state under the terms of 
the express, statutory, university trust, ch. 181, 38 State. 1214, 
and 45 Stat. 1091. The authority of the Legislature is not so 
great, however, as to enable it to ignore or violate its legal 
responsibilities as fiduciary for the public trust.

To summarize, the public trust doctrine in Alaska, including 
government's fiduciary role in management of trust resources, is 
one of the hallowed principles of Alaskan law. This tradition has 
been vigorously and repeatedly upheld in Alaska by our 
Constitutional Framers, by the Alaska Supreme Court, and by the

a "mineral" in the legal sense of that word. e.g. Anchorage Sand 
& Gravel Co. v Schubert. 114 F. Supp. 436, 437-438 (D. Alaska,
1 9 5 3 ); Miller Land k Mineral Co.-V-State Highway 757 p. 2d
1001, 1003-1004 (Wyoming, 1988); and cases cited in Norken Corp. v
McGahan. __  P. 2d ___ (Alaska, 1991) Supreme Court Opinion No.
3771, November 15, 1991, at fn 4.

12 "state lands" or "lands" means all lands, including 
shore, tide, and submerged lands, or resources belonging to or 
acquired by the state. AS 38.05.365 (16), cited in Moore v State. 
553 P. 2d 8, 25 (Alaska, 1976) (emphasis added by the court), 
renumbered as AS 38.05.960 (19).

Assuming that tha word "resources" .s not a mere redundancy, 
the conclusion seams reasonable that land-tied resources, such as 
timber, come within the ambit of the definition of "lands."

Title 39 of tha Alaska Statutes contains an additional 
definition of "state lands" that reinforces the very broad sweep of 
the tera. A S  38.50.170 defines "state land" as: "including shore, 
tide, and submerged land or unsevered resources belonging to or 
acquired by the state excluding interests in land severed or 
constructively severed from the land..."

Thus, a court should logically give an expansive definition to 
the tera "land" as used in AS 38.05.502, so that it includes, inter 
alia, state-owned uplands, fish and wildlife habitat, waters, 
recreation, scientific, educational, scenic, and aesthetic values.
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The fact that the public trust doctrine in Alaska emanates 
from our State Constitution, and has been reiterated by the 
electorate through the Initiative process, means that courts should 
sedulously protect the values embodied in Alaska's public trust.

The public trust also imposes an affirmative duty on the 
executive branc.i of state government. state agencies must 
thoroughly consider the public trust ramifications of their 
actions, especially where disposal of state land, forest resources, 
water, or unappropriated minerals are concerned.

Any disposal of trust resources must be strictly pursuant to 
the obligatory nature of the trust. Illinois Central R. Co. v 
State 146 U.S. 387 (1892)? Geer v Connecticut. 161
U.S. 519 (1896).

State agencies must communicate the potential impacts of 
actions that may harm those resources to the entire Alaskan public 
in a clear and intelligible manner. State agencies should also 
observe standards of prudent self-restraint where disposal or 
exchange of state resources are at issue in order to assure 
protection of public trust resources.

e l e c t o r a t e  a t  l a r g e .
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A. The Purposes of the Public Trust in the United States

As defined in the various courts of the United States, the 
objectives of the public trust have evolved in concert with 
changing public perceptions of the values and uses of the trust 
resources that are managed by State government.

In the context of state-owned lands, the public trust doctrine 
has most frequently been applied in the context of tidelands. 
SEE, e.g.. Martin v Waddell's Lessee. 41 U.S. (16 Pet.) 367 (1842); 
Shively V .Bgwlfey_., 152 U.S. 1 (1894) ; CWC Fisheries. Inc. v 
Bunker. 755 P. 2d 1115 (Alaska, 1988).

During the nineteenth century, the purposes of the tidelands 
trust were traditionally defined in terms of navigation, commerce, 
and access for commercial fisheries.

Yet the public trust doctrine has never been so constricted. 
The public trust doctrine was never the exclusive creature of 

littoral states, and the purposes of the public trust have never 
been limited to the triad of commerce, navigation, and fishing.15

As society and its needs have evolved, the scope and purposes 
of the public trust doctrine have also evolved and expanded. This 
evolution should be expected to continue.

There is a growing public recognition that one of the most 
important public uses of the tidelands— a use encompassed 
within the tidelands trust— is the preservation of those lands 
in their natural state, so that they may serve as ecological 
units for scientific study, as open space, and as environments 
which provide food and habitat for birds and marine life, and 
which favorably affect the scenery and climate of the area.

National.Audubon_Society_v. Superior Court of Alpine Countv. 658 P. 
2d 709, 719 (California, 1983) fin Bank), citing Marks v Whltnev. 
491 P. 2d 374 (California, 1971) fin Bank!.

What has been the result of this doctrinal evolution?
Caveat; The list set out below does not purport to be

complete. The Public Trust Doctrine almost certainly has been held 
to protect additional resources and uses tlereof; this writer does 
not pretend to have exhausted all avenues of research. Also, the 
doctrine I s  likely to be expanded as the years go by and public 
habits and needs change. Nonetheless, this listing should provide 
the reader with an appreciation of the current status of the way in
which the purposes of the public trust doctrine are expressed in
different states.

I I .  THE PURPOSES AND SCOPE OF THE P U B L IC  TRUST

3 As discussed infra, the public trust doctrine in Alaska 
does not lose its force at the mean high tide line; the scope of 
the public trust in Alaska stretches beyond the capacious mud flats 
of Bristol Bay or Cook Inlet.

11



With those caveats in mind, the purposes of the public trust 
doctrine in the United States have been held to include at least:

— protection of navigational and commercial fishing rights 
over tidelands, e.g., Martin v Waddell's Leasea, 41 U.S. (16 
Pet.) 367, 410 (1842);
— recreational fishing, boating, swimming, water skiing, and 
other related purposes, e.g., Wllbour V Gallagher. 462 P. 2d 
232 (Washington, 1969) cert, denied. 400 U.S. 878 (1970);
— protection of the public's right to hunt, e.g., Opinion of 
the Justices. 424 N.E. 2d 1092 (Massachusetts, 1981); Delmarva
Power ft Light Co. or Maryland...y. Eb.erhard> 2 3 0 a. 2d 644 
(Maryland, 1967); Bsll V Town.0t_Hells, 557 A 2d 168 (Maine,
1989); HartroriL.v.gUfflantPn, 146 A. 2d 851 (New Hampshire, 
1958); Swan Island Club v White. 114 F. Supp. 95 (E.D.N.C., 
1953), aff'd sub nom. Swan Island Club v Yarborough. 209 F. 2d 
698 (4th Cir., 1954);
— protection of fish and wildlife habitat, e.g., Kootenai 
Environmental alliance v Panhandle Yacht Club. 671 P. 2d 1085 
(Idaho, 1983); People of the Town of Smlthtown v Poveromo. 336 
N.Y.S. 2d 764 (New York, 1972); Just v Marinette Countv. 201 
N.W. 2d 761 (Wisconsin, 1972); SEE ALSO: 52(c), ch. 82, S.L.A. 
1985, Temporary and Special Acts and Resolves;
— recreational access to the ocean, e.g., Countv of Hawaii v 
Sotomura. 517 P. 2d 57 (Hawaii, 1973);
— sunbathing, swimming, other shore activities, and access to 
and use of shorelands and upland dry sand beaches, e.g., 
(Matthews v Bav Head Improvement Assn.. 471 A. 2d 355, 365 
(New Jersey, 1984), cert, denied. 469 U.S. 821 (1984),; 
— enjoyment of scenic beauty, Citv of Madison v State. 83 NW 
2d 674, 678 (Wise. 1957); Qbrecht v National Gypsum Co.. 105 
NW 2d. 143, 149, 151 (Michigan, 1960);
— conservation of fishery resources, e.g., Metlakatla Indian 
Community. Annette Island Reserve v Egan. 362 P. 2d 9 0 1 , 915 
(Alaska, 1961); aff'd. 369 U.S. 45 (1962), Owslchek v State. 
763 P. 2d 488, 492-496 (Alaska, 1988), Gilbert v State. 803 P. 
2d 391, 398-399 (Alaska, 1990), and McDowell v State. 785 P. 
2d 1, 12, 16, 18 (Alaska, 1989); Nathanson v State. 554 P. 2d 
456, 458 fn. 9, (Alaska, 1976);
— conservation of wildlife resources, e.g., Herscher v State. 
568 P. 2d 996, 1005 (Alaska, 1977); Owslchek v State. '-63 P. 
2d 488, 492-496 (Alaska, 1988), McDowell v State. 785 P. 2d 1, 
12, 16, 18 (Alaska, 1989) Gilbert v State. 803 P. 2d 391, 398- 
399 (Alaska, 1990), and Arnold v Mundv. 6 N.J.L. 1, 86 (2d e.d 
1875) cited in Matthews v Bav Head Improvement Assn.. 471 A. 
2d 355, 361 (New Jersey, 1S84), cert, denied. 469 U.S. 821 
(1984),;
— waters and minerals, e.g, Herscher v State. 568 P. 2d 996, 
1003 (Alaska, 1977); and
— existing and future recreational uses Ch. 82, 51(c), SLA 
1985 (Alaska Statutes, Temporary arid Special Acts and
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1 . The P u rp o se s  o f  th e  P u b l ic  T r u s t  in  A la s k a

L ik e  m o s t common la w  d o c t r in e s ,  th e  p u b l i c  t r u s t  d o c t r in e  in  
A la s k a  i s  f l e x i b l e . 15 As c e r t a in  n a t u r a l  re s o u rc e s  have  become 
p r o g r e s s iv e ly  m ore s c a rc e ,  th e  p u rp o s e s  f o r  w h ic h  th e  p u b l i c  t r u s t  
has  been j u d i c i a l l y  in v o k e d  i n  A la s k a  have  e xpa nded . • For exanple, 
i n  1985 , th e  A la s k a  L e g is la t u r e  r e c o g n iz e d  th e  n e c e s s i t y  o f  
e n d o w in g  th e  p u b l i c  t r u s t  d o c t r in e  w i t h  s u f f i c i e n t  f l e x i b i l i t y  t o  
accom m odate f u t u r e  u se s  in  th e  c o n te x t  o f  r e c r e a t io n a l  a s p e c ts  o f  
th e  p u b l i c  t r u s t .  SEE: c h .  82 , § l ( c ) ,  SLA 1985 (A la s k a  S ta tu te s ,
T e m p o ra ry  and S p e c ia l A c ts  and R e s o lv e s  1 9 8 5 ).

The p u rp o s e s  o f  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a  have  n e v e r 
been  d e f i n i t i v e l y  e s ta b l is h e d .  The w isdom  o f  n o t  d o in g  so is  
m a n i f e s t . 16

R e s o l v e s )  . u

B .  A l a s k a  L a w  a n d  t h e  P u b l i c  T r u s t

I n  M a tth e w s , s u p r a , th e  New J e rs e y  Supreme C o u r t  fo u n d  a 
p u b l i c  t r u s t  r i g h t  o f  a c c e s s  t o  a l l  m u n ic ip a l ly - o w n e d  beaches above  
and b e lo w  th e  h ig h  t i d e  l i n e .  The C o u r t  t h e r e in  w r o te :  "B e a ch e s  a re  
a u n iq u e  re s o u rc e  and a re  i r r e p la c e a b le . "  M a tth e w s  a t  364 .

The re m a in in g  u n lo g g e d , o ld  g ro w th  r a in  f o r e s t s  o f  S o u th e a s t  
A la s k a  a re  no  le s s  u n iq u e  a r e s o u rc e  th a n  th e  sandy  beaches o f  New 
J e r s e y .  G iv e n  th e  f a c t  t h a t  once  an A la s k a n  o ld - g r o w th  f o r e s t  i s  
lo g g e d ,  i t  may ta k e  r o u g h ly  3 0 0 -5 0 0  y e a rs  t o  r e g e n e ra te  o ld  g ro w th  
c o n d i t io n s ,  th e y  t o o ,  a re  w e l l - n i g h  " i r r e p la c e a b le "  s u b s is te n c e  and 
r e c r e a t io n a l  r e s o u rc e s .

15 The A la s k a  C o n s t i t u t i o n ,  w h ic h  i s  th e  s o u rc e  o f  th e  
p u b l i c  t r u s t  d o c t r in e  i n  A la s k a ,  has  p r e v io u s ly  been d e s c r ib e d  as 
a d ocu m e n t t h a t  i s  a d a p ta b le  t o  c h a n g in g  c ir c u m s ta n c e s .  SEE: 
W a a rw lck  v  S t a t e . 548 P. 2d 384 (A la s k a ,  1 9 7 6 ) .  A la s k a 's  C o u r t  
w o u ld  be l i k e l y  t o  a g re e  w i t h  t h i s  s ta te m e n t :

A r c h a ic  j u d i c i a l  re s p o n s e s  a r e  n o t  an a n sw e r t o  a m odern 
s o c ia l  p ro b le m . R a th e r ,  we p e r c e iv e  th e  p u b l i c  t r u s t  d o c t r in e  
n o t  t o  be  " f i x e d  o r  s t a t i c , "  b u t  one t o  "b e  m o lde d  and 
e x te n d e d  t o  m ee t c h a n g in g  c o n d i t io n s  and needs o f  th e  p u b l i c  
i t  was c r e a te d  t o  b e n e f i t . "

.B tY  Head-Improvement . Assn. > 471 a .  2d 3 5 5 , 365 (New 
J e r s e y ,  1 9 8 4 ) .

16 A lth o u g h  i t  i s  u n w is e  t o  a t te m p t  t o  c r e a te  a s in g le  
s ta te m e n t  o f  th e  p u rp o s e s  o f  th e  p u b l i c  t r u s t  d o c t r in e ,  th e  need t o  
e x e r c is e  w is e  s te w a r d s h ip  o v e r  A la s k a 's  n a t u r a l  r e s o u rc e  p a t r im o n y  
commands, a t  a m in im um , t h a t  a t t e n t i o n  be p a id  t o  th e  p u b l i c  t r u s t  
p u rp o s e s  e n u n c ia te d  b y  th e  C a l i f o r n i a  Suprem e C o u r t ,  s i t t i n g  en 
k a n g , i n  N a t io n a l  A udubon S o c ie t y  v .  S u p e r io r  C o u r t  o f  A lp in e  
C o u n tv . 658 P . 2d a t  7 19 .
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The p r e c is e  c o n to u r s  o f  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a  
may n e v e r  be p e rm a n e n t ly  svt. I t  i s  t o  be e x p e c te d  t h a t  A la s k a n  
c o u r t s  w i l l  c o n t in u e  t o  re c o g n iz e  t h a t  new u se s  o f  p u b l i c  t r u s t  
re s o u rc e s  d e s e rv e  th e  le g a l  g u a ra n ty  o f  t h e  p u b l i c  t r u s t .

I t  h a s  been  show n, s u o r ^ , t h a t  th e  "common u s e ”  c la u s e  o f  th e  
A la s k a  C o n s t i t u t i o n ,  A r t i c l e  V I I I ,  §3 , i s  th e  s o u rc e  o f  th e  p u b l i c  
t r u s t  d o c t r in e  in  A la s k a .  Y e t,  s in c e  th e  t r u s t  i s  o n ly  i m p l i c i t  in  
th e  "common u s e ”  c la u s e ,  how ca n  th e  p u rp o s e s  o f  th e  p u b l i c  t r u s t  
u n d e r  A la s k a  la w  be d is c e rn e d ?

I n  i n t e r p r e t i n g  A r t i c l e  V I I I  ( th e  N a tu r a l  R e s o u rc e s  A r t i c l e )  
o f  th e  A la s k a  C o n s t i t u t i o n ,  th e  A la s k a  Suprem e C o u r t  has re c o g n iz e d  
th e  v a lu e  o f  th e  th r e e  vo lu m e  s e r ie s  o f  C o n s t i t u t i o n a l  S tu d ie s  
p re p a re d  b y  th e  P u b l ic  A d m in is t r a t io n  S e rv ic e  on b e h a l f  o f  th e  
A la s k a  S ta te h o o d  C o m m itte e  f o r  th e  A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n  
( c i t e d  as "A  R e p o r t  t o  th e  P e o p le  o f  A la s k a  fro m  th e  A la s k a  
C o n s t i t u t i o n a l  C o n v e n t io n " ) .  S ta te  v  L e w is . 559 P. 2d 630 , 6 3 7 -6 3 8  
( A la s k a ,  1 9 7 7 ) .  N a t u r a l l y ,  i t  i s  u s e f u l  t o  r e f e r  t o  t h i s  docum en t 
t o  d is c e r n  th e  p u rp o s e s  o f  th e  p u b l i c  t r u s t  d o c t r in e  as i t  e x i s t s  
a t  th e  S ta te  c o n s t i t u t i o n a l  l e v e l  i n  A la s k a .

R e fe r r in g  t o  t h e  im p o r ta n c e  o f  "A  R e p o r t  t o  th e  P e o p le  o f  
A la s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n "  as  a j u d i c i a l  
t o o l  f o r  e lu c id a t i n g  p r o v is io n s  o f  t h e  A la s k a  C o n s t i t u t i o n  (and  
A r t i c l e  V I I I  i n  p a r t i c u l a r ) ,  t h e  A la s k a  Suprem e C o u r t  w r o te :

We c a n  e n v is io n  no m ore c o g e n t e x p r e s s io n  o f  th e  i n t e n t  o f  th e
d r a f t e r s  and  o f  th o s e  v o t in g  f o r  r a t i f i c a t i o n  o f  th e
C o n s t i t u t i o n .

S ta te  v  L e w is . 559 P . 2d 6 30 , 638 ( A la s k a ,  1 9 7 7 ) .

L e t  u s  th e n  r e f e r  t o  V o lum e I ,  § 1 1 1 , o f  "A  R e p o r t  t o  th e  
P e o p le  o f  A la s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n , "  f o r  
t h e  p o r t i o n  t i t l e d  "T h e  S ta te  and i t s  P a tr im o n y "  t o  a id  in  
c l a r i f y i n g  th e  c o n s t i t u t i o n a l  d im e n s io n  o f  th e  p u b l i c  t r u s t  
d o c t r in e  i n  A la s k a .

The p o r t i o n  o f  t h e  R e p o r t  c i t e d  b e lo w  has  p a r t i c u l a r  p o ig n a n c y  
when i t  i s  re a d  i n  t h e  c o n t e x t  o f  th e  S ta te  o f  A la s k a 's  r e c u r r in g  
p r o p o s a ls  t o  d is p o s e  o f  o ld  g ro w th  f o r e s t  la n d s  o f  s p e c ia l  v a lu e  t o  
f i s h  and w i l d l i f e  w i t h  th e  i n t e n t i o n  t h a t  th e  la n d s  be d e v e lo p e d  a t  
t h e  e x p e n s e  o f  w i l d l i f e  whose abu ndan ce  dep e n d s  on  th e  f o r e s t . 17

l b *  f o l l o w in g  w o rd s  w e re  d i r e c t e d  a t  p r i v a t e  in d iv i d u a l s  
who own fo r m a ts ,  b u t  t h e y  a re  j u s t  as a p p r o p r ia t e ly  a p p l ie d  t o  t h e  
S ta te  o f  A l a s k a  as  t r u s t e e  o f  th e  p u b l i c 's  f o r e s t  w e a lth .

I t  i s  a s c u r v y  t r i c k  o f  F o r tu n e  when sh e  g iv e s  la r g e  w e a lth  t o  
a man w i t h  no f e e l i n g  f o r  t r e e s .

R ev. H udson S tu c k ,  (A rc h d e a c o n  o f  th e  Y ukon and  th e  man who made 
th e  f i r s t  a s c e n t  o f  D e n a l i)  Ten T housand  M i le s  w i t h  a Poo S le d , 
p . 154 . W o lfe  P u b l is h in g  C o . , P r e s c o t t ,  A r iz o n a  (1 9 8 8 ) ,  o r i g i n a l l y
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On a c o n s t i t u t i o n a l  l e v e l ,  th e  P u b l ic  T r u s t  D o c t r in e  in  A la s k a  
was in te n d e d  by  th e  F ra m e rs  t o  f u n c t io n  as a s a fe g u a rd  a g a in s t  
in a p p r o p r ia te  s a le s  o r  d is p o s a ls  o f  p u b l i c  r e s o u r c e s . ’8 i n  a 
s u b s e c t io n  o f  "A  R e p o r t  t o  th e  P e o p le  o f  A la s k a  fro m  th e  A la s k a  
C o n s t i t u t i o n a l  C o n v e n t io n , ”  e n t i t l e d  " The P s y c h o lo g y  o f  th e  
C it iz e n . .a n d -R e s o u rc e a  E x p lo i t a t i o n  and F ra u d . ”  i t  was w r i t t e n :

A t  no p o in t  i s  th e  need f o r  t h o u g h t f u l  ju d g m e n t m ore n e c e s s a ry  
th a n  in  e s t a b l is h in g  th e  b a s ic  p o l i c y  f o r  th e  m anagement and 
d is p o s a l  o f  th e  tre m e n d o u s  re s o u rc e s  w h ic h  have been g iv e n  h im  
( th e  A la s k a n  c i t i z e n )  as h i s  p a t r im o n y ,  (e m p h a s is  added)

I n  th e  f i r s t  f l u s h  o f  s ta te h o o d ,  th e  a v e ra g e  A la s k a n  w i l l  
r e a c t ,  and v e r y  j u s t i f i a b l y  s o , a g a in s t  th e  u n n e c e s s a ry  
r e s t r i c t i o n s  w h ic h  have  bound h im  f o r  so  many y e a r s .  He w i l l  
n o t  ta k e  k in d ly  t o  th e  s u b s t i t u t i o n  o f  s t a t e  re d  ta p e  f o r  
f e d e r a l  re d  ta p e ,  n o r  s h o u ld  h e . B u t th e  A la s k a n  w i l l ,  as he 
t h in k s  o v e r  h is  s i t u a t i o n ,  be aw are  t h a t  any  s t a t e  c o n t r o l  
o v e r  r e s o u rc e s  w h ic h  h is  ju d g m e n t t e l l s  h im  i s  n e c e s s a ry  i s  
h is  c o n t r o l ,  o r d a in e d  by  h im  th ro u g h  th e  p o l i t i c a l  p ro c e s s  and 
s u b je c t  t o  c o n t r o l  and change  th ro u g h  th e  same m e d ia , 
(e m p h a s is  i n  o r i g i n a l )

P s y c h o lo g ic a l ly ,  th e  e m p h a s is  in  th e  f i r s t  d a y s  o f  
s ta te h o o d ,  so  f a r  as la n d  and re s o u rc e s  p o l i c y  i s  c o n c e rn e d , 
w i l l  be i n  th e  d i r e c t i o n  o f  d is p o s in g  o f  th e  p a t r im o n y  as 
r a p id l y  as  p o s s ib le ,  t o  g e t  i t  i n t o  p r i v a t e  hands so  t h a t  
im m e d ia te , and lo n g - d e la y e d ,  d e v e lo p m e n t may commence a t  o n ce . 
Y e t p r e c i p i t a t e  a c t io n  c o u ld  e a s i l y  r e s u l t  i n  a s i t u a t i o n  
w h ic h  th e  p e o p le  w o u ld  have  c a u s e  t o  r e g r e t  i n  a fe w  y e a rs .

T h is  w i l l  be th e  c r i t i c a l  p o in t  i n  A la s k a n  d e v e lo p m e n t, 
n o t  a lo n e  f o r  re s o u rc e s  p o l i c y  b u t  f o r  th e  e n t i r e  f u t u r e  o f  
th e  S ta te  o f  A la s k a .  The s ta k e s  a re  h u g e , and th e y  w i l l  
a t t r a c t  p e rs o n s  and c o r p o r a t io n s  in t e r e s t e d  in  th e m . Some o f  
th e  v e n tu r e s  w i l l  be l e g i t im a t e ,  some s p e c u la t iv e ,  and some 
in s id io u s .  I f  t h e  d r i v e  i s  f o r  s la m -b a n g  d is p o s a l ,  w i t h o u t  
d i s c r im in a t io n  i n  th e  c h o ic e  o f  te rm s  o f  s a le  o r  le a s e ,  th e  
i n t e r e s t s  o f  a l l  t h e  p e o p le  o f  A la s k a  w i l l  s u f f e r ,  (e m p h a s is  
i n  o r i g i n a l )  I f  d i s p o s i t i o n  o f  th e  la n d  and i t s  re s o u rc e s  i s  
made a t  r i d i c u l o u s l y  lo w  p r i c e s ,  th e  p a r a b le  o f  J a c o b , Esau, 
and th e  b o w l o f  p o t ta g e  w i l l  be  r e p e a te d ;  A la s k a 's  p a t r im o n y  
w i l l  h a ve  been  d is s ip a t e d  f o r  th e  s m a l l - b e n e f  i t  o f  
e x p l o i t a t i o n ,  o r  t h e  n o n - b e n e f i t  o f  f r a u d .

L o rd  A c to n  i n  a r a t h e r  i n d e l i c a t e  b u t  e x p r e s s iv e  and o f t -  
q u o te d  s ta te m e n t  p o in te d  o u t  t h a t  "W here  th e  bod y  i s ,  th e r e  
w i l l  t h e  v u l t u r e s  be  g a th e r e d . ”  The e x p r e s s io n  i s  a p t l y  
a p p l ie d ,  i n  p a r t ,  t o  th e  A la s k a n  re s o u rc e s  p i c t u r e .  
F o r t u n a t e ly ,  an a l e r t  and e n l ig h te n e d  c i t i z e n r y  ca n  s e rv e  as

p u b l is h e d  i n  1914 .

18 SEE GENERALLY: O w s ich e k  V S t a t e . 763 P . 2d 488 (A la s k a ,
1 9 8 8 ) .
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a c o u n te r b a la n c e ;  f o r t u n a t e l y ,  t o o ,  n o t  a l l  d e v e lo p m e n ta l 
i n t e r e e t *  o p e ra te  s o le ly  on th o  e x p l o i t a t i o n a l  l e v e l ,  b u t  
s in c e r e ly  s e e k  t o  b e n e f i t  p e rm a n e n t ly  th e  s o c ie t y  o f  w h ic h  
t h e y  a r e  a p a r t  as  w e l l  as t o  ta k e  th e  p r o f i t s  w h ic h  a re  a 
b a s ic  and  re c o g n iz e d  p a r t  o f  th e  A m e r ic a n  s y s te m .

No c o n s t i t u t i o n a l  p r o v is io n s  ca n  be d e v is e d  w h ic h  w i l l  
p r e s e n t  a p e r f e c t  and c o m p le te  b a r r i e r  t o  th e  d e te rm in e d  
c o m m is s io n  o f  la n d  and re s o u rc e s  f r a u d  o r  t o  " g i v in g  aw ay" th e  
re s o u r c e s  o f  t h e  p e o p le  t o  i n t e r e s t s  f o r  th e  p u rp o s e  o f  
e x p l o i t a t i o n  r a t h e r  th a n  o r d e r ly  d e v e lo p m e n t.  B u t p r o v is io n s  
c a n  be  d e v is e d  w h ic h  w i l l  make i t  e a s ie r  f o r  th e  p u b l i c  
o f f i c i a l s  o f  t h e  s t a t e  t o  c a r r y  t h e i r  b u rd e n s .  I f  t h e r e  a re  
c o n s t i t u t i o n a l  p r o v i s i  ans t o  w h ic h  th e y  can  p o in t  when some 
lo b b y  u rg e s  them  t o  ta k e  a c t io n  w h ic h  th e y  know f u l l  w e l l  i s  
n o t  t o  th e  u l t im a t e  b e n e f i t  o f  th e  p e o p le ,  th e  s t r a i n  o f  
m a in t a in in g  m o ra l as  w e l l  as s t r i c t l y  le g a l  h o n e s ty  i s  le s s .

"A  R e p o r t  t o  th e  P e o p le  o f  M a s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  
C o n v e n t io n , "  V o lum e I ,  § 1 1 1 .,  "T he  S ta te  and i t s  P a t r im o n y , "  
p p . 5 4 -5 6 ,  (1 9 5 5 ) .

"T h e  S ta te  and i t s  P a t r im o n y , "  s u p r a , was an im p o r ta n t  p a r t  
o f  th e  c o n t e x t  o u t  o f  w h ic h  th e  "common u s e "  c la u s e ,  and A la s k a 's  
p u b l i c  t r u s t  d o c t r in e ,  a ro s e .

The fo r e g o in g  q u o ta t io n  d e m o n s tra te s  t h a t  A la s k a 's  P u b l ic  
T r u s t  D o c t r in e  was in te n d e d  t o  f u n c t io n  a s  a s a fe g u a rd  a g a in s t  i l l -  
a d v is e d  s a le s  o r  d is p o s a ls  o f  p u b l i c  r e s o u r c e s .  I t  a ls o  i m p l i c i t l y  
r e c o g n iz e s  th e  need  f o r  c lo s e  j u d i c i a l  s c r u t i n y  o f  a t te m p te d  
a l i e n a t i o n  o f  p u b l i c  re s o u rc e s  i n  o r d e r  t o  p r o t e c t  lo n g - te r m  p u b l i c  
i n t e r e s t s . 19

C o u r ts  s h o u ld  lo o k  w i t h  c o n s id e r a b le  s k e p t ic is m  on any  s t a te  
c o n d u c t  c a lc u la t e d  t o  t r a n s f e r  p u b l i c  r e s o u rc e s  t o  p r i v a t e  h a n d s . 
I l l i n o i s  C e n t r a l  R. Co. v  S ta te  o f  I l l i n o i s . 146 U .S . 3 87 , 452 
( 1 8 9 2 ) .

The  c o n s t i t u t i o n a l  h i s t o r y  o f  th e  A r t i c l e  V I I I  "common u s e "  
c la u s e  i s  b y  no  means th e  o n ly  s o u rc e  t o  w h ic h  one can  t u r n  t o

19 C o n s id e r in g  t im b e r  s a le s  su ch  as I c y  C ape, o r  DNR's p la n  
t o  t r a d e  o ld  g ro w th  f o r e s t  a t  L e a s k  Lakes  f o r  t h e  s tu m p s  a t  W h ite  
R iv e r  (ADL # 1 2 5 5 5 ) ,  one  m ig h t  w e l l  a rg u e  t h a t ,  p s y c h o lo g ic a l ly ,  
A la s k a  i s  still i n  t h e  r i s k y ,  p r o - d is p o s a l ,  s ta g e  w h ic h  th e  above  
w r i t e r s  r e f a r r e d  t o  a s  " t h e  f i r s t  f l u s h  o f  s t a te h o o d . "  I d .

The duties o f  t h e  p u b l i c  t r u s t  r e q u i r e  a c o u r t  t o  e x e r c is e  a 
h ig h  l e v e l  o f  s c r u t i n y  o v e r  th e  a c t io n s  o f  t h e  c e s t u i  que t r u s t .  
MetlaKatla J B B ftt ia  CamunitY.-Annette ialand-ReierYatlon, 362 p. 2 d
901 ( A la s k a ,  1 9 6 1 ) .

The p ro p o s e d  L e a s k  L a ke s  e x ch a n g e  (ADL 112555) dem ands c lo s e  
j u d i c i a l  s c r u t i n y  t o  p r e v e n t  p e rm a n e n t lo s s  o f  im p o r ta n t  p u b l i c  
r e s o u r c e s ,  s e e : Kootenai Environmental Alliance-Y-Panhandle X f lf ih t  
C lu b .  I n c . .  671 P . 2d  1 0 8 5 , 1091 ( Id a h o ,  1 9 8 3 ) ,  c i t e d  w i t h  a p p ro v a l 
i n  CWC F i s h e r ie s . 755 P. 2d 1 1 1 5 , 1118 ( A la s k a ,  1 9 8 8 ) .
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d is c e r n  th e  b ro a d  c o n to u rs  o f  th e  p u b l i c  t r u s t  d o c t r in e  in  A la s k a .  
Much u s e f u l  ca se  la w  and j u d i c i a l  g lo s s  a ls o  e x i s t .

I n  e x p l i c a t i o n  o f  th e  "common u s e "  c la u s e  o f  A r t i c l e  V I I ,  §3, 
th e  A la s k a  Supreme C o u r t  has  fa v o re d  a b ro a d  i n t e r p r e t a t i o n  o i  th e  
scope  o f  p r o t e c t io n  a f fo r d e d  by  th e  p u b l i c  t r u s t  d o c t r in e  in  
A la s k a :

. . . t h e  common use  c la u s e  was in te n d e d  t o  g u a ra n te e  b ro a d  
p u b l i c  a c c e s s  t o  n a t u r a l  r e s o u rc e s  ( n o t  m e re ly  w i l d l i f e ,  w h ic h  
was a t  is s u e  in  O w s ic h e k ) .

O w s ich e k  v  S t a t e . 763 P. 2d 488 , 493 , see a ls o  p p . 4 9 4 -4 9 6  (A la s k a ,  
1988) (e m p h a s is  a d d e d ) ;  H e rs c h e r  v  S t a t e . 568 P. 2d 9 96 , 1003
(A la s k a  1 9 7 7 ) ;  M cD ow e ll v  S t a t e . 785 P. 2d 1 , 6 (A la s k a ,  1 9 8 9 ) .20

The p i v o t a l  im p o r ta n c e  o f  g u a ra n te e in g  th e  r i g h t  o f  p u b l i c  
a c c e s s  t o  n a t u r a l  r e s o u rc e s ,  and n a v ig a b le  o r  p u b l i c  w a te rs  in  
p a r t i c u l a r ,  was re c o g n iz e d  by th e  A la s k a  L e g is la t u r e  in  1985 :

O w n e rs h ip  o f  la n d  b o r d e r in g  n a v ig a b le  o r  p u b l i c  w a te rs  does 
n o t  g r a n t  an e x c lu s iv e  r i g h t  t o  th e  u se  o f  th e  w a te r  and any 
r i g h t s  o f  t i t l e  t o  th e  la n d  b e lo w  th e  o r d in a r y  h ig h  w a te r  m ark 
a re  s u b je c t  t o  th e  r i g h t s  o f  th e  p e o p le  o f  th e  S ta te  t o  use 
and have  a c c e s s  t o  th e  w a te r  f o r  r e c r e a t io n a l  p u rp o s e s  o r  any 
o t h e r  p u b l i c  p u rp o s e  f o r  w h ic h  th e  w a te r  i s  used  o r  c a p a b le  o f  
b e in g  u sed  c o n s is t e n t  w i t h  th e  p u b l i c  i n t e r e s t .

§ 2 ( c ) , c h .  82 , S .L .A .  1985 , T e m p o ra ry  and  S p e c ia l A c ts  and 
R e s o lv e s .

One k e y  p u rp o s e  o f  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a ,  th e n ,  
i s  t o  s e rv e  as a s a fe g u a rd  a g a in s t  in a p p r o p r ia t e  s a le s ,  e x c h a n g e s , 
o r  o t h e r  d is p o s a ls  o f  p u b l i c  la n d s ,  n a t u r a l  r e s o u r c e s ,  o r  o th e r  
p u b l i c  t r u s t  r e s o u r c e s .  I n  p a r t i c u l a r ,  p e rm a n e n t im p a irm e n t  o f  
p u b l i c  a c c e s s  t o  n a t u r a l  re s o u rc e s  i s  f o r b id d e n  b y  th e  p u b l i c

20 . . . t h e  a r t i c l e  V I I I  p r o v is io n s  w e re  d e s ig n e d  t o  e n s u re  to  
th e  p u b l i c  t h e  b ro a d e s t  p o s s ib le  a c c e s s  t o  
w i l d l i f e . . . . " t h e  common use  c la u s e  im p o s e [s ]  upon  th e  
s t a t e  a t r u s t  d u t y  t o  manage th e  f i s h ,  w i l d l i f e ,  and 
w a t e r  re s o u rc e s  o f  th e  s t a t e  f o r  th e  b e n e f i t  o f  a l l  th e  
p e o p le . "  ( c i t a t i o n  o m it te d )  [A ]  m in im um  r e q u ire m e n t  o f  
t h i s  d u ty  i s  a p r o h i b i t i o n  a g a in s t  a n y . . . s p e c ia l  
p r i v i l e g e s ,  ( c i t a t i o n  o m it te d )

M cD ow e ll v  S t a t e . 785 P. 2d 1 , 6 (A la s k a ,  1989) (e m p h a s is  in
o r i g i n a l ) .

The p u b l i c  t r u s t ' s  p r o h i b i t i o n  a g a in s t  " s p e c ia l  p r i v i l e g e s "  i s  
e s p e c ia l l y  im p o r ta n t  in  A la s k a  a t  t h i s  p o in t  i n  h i s t o r y  due  t o  th e  
o n g o in g  a l l o c a t i o n  b a t t l e s  b e tw e e n  s u b s is te n c e  u s e r s ,  c o m m e rc ia l 
u s e r s ,  r e c r e a t i o n a l  u s e r s ,  and  n o n -c o n s u m p tiv e  u s e r s .
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t r u s t . 21
As t r u s t e e ,  t h e  S ta te  s ta n d s  in  a f i d u c i a r y  r e la t i o n s h ip  to  

a l l  A la s k a n s — in c lu d in g  f u t u r e  g e n e r a t io n s .  As a f i d u c i a r y ,  th e  
S ta te  m u s t z e a lo u s ly  p r o t e c t  th e  c o rp u s  o f  th e  t r u s t  fro m  n e e d le s s  
a t t r i t i o n .  As a f i d u c i a r y ,  th e  S ta te  m us t a ls o  e n s u re  t h a t  th e  
o p t io n s  f o r  f u t u r e  g e n e r a t io n s  t o  use  and manage t r u s t  re s o u rc e s  
a re  n o t  u n n e c e s s a r i ly  d im in is h e d .  SEE: s e a c c  v  s t a t e . 665 P. 2d
544 , 557 (A la s k a ,  1983) (R a b in o w itz ,  d is s e n t in g ,  d is c u s s in g  th e  
s u s ta in e d  y i e l d  c o n c e p t ) .

W hat i s  a f i d u c i a r y  r e la t io n s h ip ?  The g e n e r a l la w  o f  t r u s t s  
a n sw e rs  t h a t  q u e s t io n .

O u t o f  s u ch  a r e l a t i o n ,  th e  la w  r a is e s  th e  r u le  t h a t  n e i t h e r  
p a r t y  may e x e r t  in f lu e n c e  o r  p re s s u re  upon  th e  o th e r ,  ta k e  
s e l f i s h  a d v a n ta g e  o f  h i s  t r u s t ,  o r  d e a l w i t h  th e  s u b je c t -  
m a t te r  o f  th e  t r u s t  i n  s u ch  a way as t o  b e n e f i t  h im s e l f  o r  
p r e ju d ic e  th e  o t h e r  e x c e p t  i n  th e  e x e r c is e  o f  th e  u tm o s t good 
f a i t h  and  w i t h  th e  f u l l  k n o w le d g e  and c o n s e n t  o f  t h a t  o th e r ,  
b u s in e s s  s h re w d n e s s , h a rd  b a r g a in in g ,  and a s tu te n e s s  t o  ta k e  
a d v a n ta g e  o f  t h e  f o r g e t f u ln e s s  o r  n e g lig e n c e  o f  a n o th e r  b e in g  
t o t a l l y  p r o h ib i t e d  as  b e tw e e n  p e rs o n s  s ta n d in g  i n  such  a 
r e l a t i o n  t o  e a ch  o th e r .

B la c k 's  Law D i c t i o n a r y . (1 9 6 8 ) p . 7 54 .

Im p a irm e n t  o f  t h e  c o rp u s  o f  th e  t r u s t  w o u ld  be  a v i o l a t i o n  o f  
t h e  m o s t fu n d a m e n ta l o f  th e  S t a t e 's  f i d u c i a r y  d u t ie s .

Any d is p o s a l  o f  s ta te -o w n e d  n a t u r a l  r e s o u rc e s  m u s t be c lo s e ly  
s c r u t i n i z e d  b y  c o u r t s  t o  e n s u re  t h a t  s h o r t - t e r m ,  " s m a l l - b e n e f i t "  
r e s o u rc e  e x p l o i t a t i o n  i s  n o t  t h e  n e t  r e s u l t  o f  t h e  d i s p o s a l . 22

21 " . . . a  s t a t e  h a s  c o n s t i t u t i o n a l  po w e r t o  i n s i s t  t h a t  i t s
n a t u r a l  a d v a n ta g e s  s h a l l  re m a in  u n im p a i r e d . . . "  O b re c h t v  N a t io n a l  
Gypsum C o . . 105 NW 2d 1 4 3 , 150 ( M ic h ig a n ,  1 9 6 0 ) .

I n  O w s ic h e k  v  S t a t e . 763 P. 2d 4 8 8 , 494 (A la s k a ,  1 9 8 8 ) , 
th e  A la s k a  Suprem e C o u r t ,  i n  d ic tu m ,  a p p ro v e d  le a s e s  and e x c lu s iv e  
c o n c e s s io n s  on  s t a t e  la n d  as n o t  v i o l a t i n g  th e  p u b l i c  t r u s t .  The 
C o u r t 's  d ic tu m  was p re m is e d  on th e  p r i n c i p l e  t h a t  le a s e s  and 
c o n c e s s io n s  w e re  o f  f i n i t e  d u r a t io n  and  w e re  s u b je c t  t o  c o m p e t i t iv e  
b id d in g .  I n  c o n t r a s t  t o  O w s ic h e k . e xch a n g e s  o f  s t a t e  la n d ,  e . g . ,  
L e a s k  L a k e s , b e a r  n e i t h e r  o f  th o s e  i n d i c i a .  T h u s , th e  e n t i r e  s t a t e  
la n d  e x ch a n g e  p ro g ra m  may be u n c o n s t i t u t i o n a l .

F in a l  d e te r m in a t io n  w h e th e r  th e  a l i e n a t i o n  o r  im p a irm e n t 
o f  a p u b l i c  t r u s t  r e s o u r c e  v i o l a t e s  th e  p u b l i c  t r u s t  
d o c t r in e  w i l l  be  made b y  th e  j u d i c i a r y .  . . . t h i s  c o u r t  
w i l l  t a k e  a " h a r d  lo o k "  a t  t h e  a c t io n  t o  d e te rm in e  i f  i t  
c o m p lie s  w i t h  t h e  p u b l i c  t r u s t  d o c t r in e  and  i t  w i l l  n o t  
a c t  m e re ly  as  a ru b b e r  s ta m p  f o r  a g e n cy  o r  l e g i s l a t i v e  
a c t io n .  I n  m a k in g  s u c h  a d e t e r m in a t io n ,  t h e  c o u r t  w i l l



"A  R e p o r t  t o  th e  P e o p le  o f  A la s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  
C o n v e n t io n , "  Vo lum e I ,  § 1 1 1 .,  "T h e  S ta te  and i t s  P a t r im o n y , "  pp .
5 4 - 5 6 ,  ( 1 9 5 5 ) ;  SEE ALSO; M a t te r  o f  S to n e  C re e k  C h a n n e l
Im p ro v e m e n ts . 424 N.W. 2d 8 94 , 9 02 -9 03  (N o r th  D a k o ta , 1 9 8 8 ).

W henever th e  s t a t e  a l ie n a te s  re s o u rc e s  s u b je c t  t o  th e  p u b l ic  
t r u s t ,  th e  n e t  r e s u l t  m ust n o t  he a s i g n i f i c a n t  d im in u t io n  o f  th e  
p u b l i c 's  p a t r im o n y .  O th e rw is e ,  th e  p u b l i c  t r u s t  i s  v i o l a t e d ;  i . e . ,  
th e  S ta te  f a i l s  t o  f u l f i l l  i t s  f i d u c i a r y  d u t ie s  as t r u s t e e .

T h is  i s  n o t  t o  im p ly  t h a t  e v e ry  v i o l a t i o n  o f  th e  p u b l i c  t r u s t  
w i l l  be  j u d i c i a l l y  e n jo in e d ;  t r a d i t i o n a l  e q u i t a b le  p r i n c i p l e s  w i l l  
a lw a y s  be a p p l ie d  t o  w e ig h  th e  a d v i s a b i l i t y  o f  j u d i c i a l  
i n v a l i d a t i o n  o f  th e  l e g i s l a t i v e  o r  e x e c u t iv e  a c t  a t  is s u e .  
C o n s t i t u t i o n a l  p r o v is io n s ,  in c lu d in g  th e  p u b l i c  t r u s t ,  a re  g iv e n  a 
re a s o n a b le  and p r a c t i c a l  i n t e r p r e t a t i o n  i n  a c c o rd a n c e  w i t h  common 
s e n s e . K o c h u t in  v  S t a t e . 739 P. 2d 170, 171 (A la s k a ,  1 9 8 7 ).

A lth o u g h  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a  has s t r o n g  
c o n s t i t u t i o n a l  u n d e r p in n in g s ,  i t  i s  u n d e n ia b le  t h a t  t h e r e  i s  a 
p o t e n t i a l  f o r  te n s io n  w i t h in  th e  S ta te  C o n s t i t u t i o n  b e tw e en  th e  
p u b l i c  t r u s t  p r o v is io n s  and o th e r  p r o v is io n s  o f  A r t i c l e  V I I I .

I n  p a r t i c u l a r ,  t h e r e  i s  a p o t e n t i a l  f o r  t e n s io n  b e tw e en  th e  
p u b l i c  t r u s t  p r o v is io n s  f o r  m in e r a ls  o f  AS 3 8 .0 5 .5 0 2  and A r t i c l e  
V I I I ,  §§ 11 and 12 .

I t  i s  t r u e  t h a t  th e  d i f f e r e n t  p r o v is io n s  o f  A r t i c l e  V I I I  
s h o u ld  be in t e r p r e t e d  i n  a m anner t h a t  makes th e  s e c t io n s  
c o n s is t e n t  w i t h  one a n o th e r .  SEE: Abram s v  S t a t e . 534 P. 2d 9 1 ,
95 (A la s k a ,  1 9 7 5 ) .  N o n e th e le s s ,  o th e r  s e c t io n s  o f  A r t i c l e  V I I I  
m ig h t  be  v ie w e d  as h a v in g  th e  p o t e n t i a l  t o  c o n f l i c t  w i t h  th e  p u b l i c  
t r u s t  o b l i g a t i o n s  o f  th e  "common u s e "  c la u s e  o f  A r t i c l e  V l i l ,  § 3 .

SECTION 8 . The l e g i s l a t u r e  may p r o v id e  f o r  th e  le a s in g  o f ,  
and  th e  is s u a n c e  o f  p e r m its  f o r  e x p lo r a t io n  o f ,  any  p a r t  o f  
th e  p u b l i c  dom a in  o r  i n t e r e s t  t h e r e in ,  s u b je c t  t o  re a s o n a b le  
c o n c u r r e n t  u s e s . Lea ses  and p e r m its  s h a l l  p r o v id e ,  among 
o t h e r  c o n d i t io n s ,  f o r  paym en t b y  th e  p a r t y  a t  f a u l t  f o r  damage 
o r  i n j u r y  a r i s i n g  fro m  n o n c o m p lia n c e  w i t h  te rm s  g o v e rn in g

e x a m in e , among o t h e r  t h in g s ,  such  f a c t o r s  as  th e  d e g re e  
o f  e f f e c t  o f  t h e  p r o je c t  on p u b l i c  t r u s t  u s e s . . . ;  th e  
im p a c t  o f  th e  i n d i v i d u a l  p r o je c t  on th e  p u b l i c  t r u s t  
r e s o u r c e ;  th e  im p a c t  o f  t h e  i n d i v i d u a l  p r o je c t  when 
e x a m i n e d  c u m u la t iv e ly  w i t h  e x i s t i n g  im p e d im e n ts  t o  f u l l  
u s e  o f  t h e  p u b l i c  t r u s t  r e s o u r c e . . . ;  t h e  im p a c t  o f  th e  
p r o je c t  on th e  p u b l i c  t r u s t  re s o u rc e  when t h a t  re s o u rc e  
i s  e xa m in e d  i n  l i g h t  o f  th e  p r im a r y  p u rp o s e  f o r  w h ic h  th e  
r e s o u rc e  i s  s u i t e d ,  i . e . ,  com m erce, t a v ig a t io n ,  f i s h i n g ,  
o r  r e c r e a t i o n ;  and  th e  d e g re e  t o  w h ic h  b ro a d  p u b l i c  u se s  
a re  s e t  a s id e  i n  f a v o r  o f  m ore  l i m i t e d  o r  p r i v a t e  o n e s . 
Kootenai Environmental Alliance y Panhandlo.Xasht Clufr,
I n c . . 671 P. 2d 1085 , 1091 ( Id a h o ,  1 9 8 3 ) ,  c i t e d  i n  £W£ 
F is h e r ie s .  I n c .  v  B u n k e r . 755 P. 2d 1115 , 1118 (A la s k a ,  
1 9 8 8 ) .



c o n c u r r e n t  u s e , and f o r  f o r f e i t u r e  in  th e  e v e n t  o f  b re a c h  o f  
c o n d i t io n s .

SECTION 9 . S u b je c t  t o  th e  p r o v is io n s  o f  t h i s  s e c t io n ,  th e  
l e g i s l a t u r e  may p r o v id e  f o r  th e  s a le  o r  g r a n t  o f  s t a t e  la n d s ,  
o r  i n t e r e s t s  t h e r e in ,  and e s t a b l is h  s a le s  p ro c e d u re s .  A l l  
s a le s  o r  g r a n t s  s h a l l  c o n ta in  su ch  r e s e r v a t io n s  t o  th e  S ta te  
o f  a l l  r e s o u rc e s  as may be r e q u i r e d  by  C o n g re ss  o r  th e  s t a t e  
and  s h a l l  p r o v id e  f o r  a c c e s s  t o  th e s e  r e s o u r c e s .  R e s e rv a t io n  
o f  a c c e s s  s h a l l  n o t  u n n e c e s s a r i ly  im p a i r  t h e  o w n e rs ' u s e , 
p r e v e n t  th e  c o n t r o l  o f  t r e s p a s s ,  o r  p r e c lu d e  c o m p e n s a tio n  f o r  
dam ages.

SECTION 10 . No d is p o s a ls  o r  le a s e s  o f  s t a t e  la n d s ,  o r  
i n t e r e s t s  t h e r e in ,  s h a l l  be made w i t h o u t  p r i o r  p u b l i c  n o t ic e  
and  o t h e r  s a fe g u a rd s  o f  th e  p u b l i c  i n t e r e s t  as  may be 
p r e s c r ib e d  b y  la w .

SECTION 1 1 . D is c o v e ry  and a p p r o p r ia t io n  s h a l l  be th e  b a s is  
f o r  e s t a b l is h in g  a r i g h t  i r .  th o s e  m in e r a ls  re s e rv e d  t o  th e  
S ta te  w h ic h ,  upon th e  d a te  o f  r a t i f i c a t i o n  o f  t h i s  
c o n s t i t u t i o n  b y  th e  p e o p le  o f  A la s k a ,  w e re  s u b je c t  t o  lo c a t io n  
u n d e r  th e  f e d e r a l  m in in g  la w s .  P r io r  d is c o v e r y ,  lo c a t i o n ,  and 
f i l i n g ,  as  p r e s c r ib e d  b y  la w ,  s h a l l  e s t a b l is h  a p r i o r  r i g h t  t o  
p e r m i t s ,  le a s e s ,  and  t r a n s f e r a b le  l ic e n s e s  f o r  t h e i r  
e x t r a c t i o n .  C o n t in u a t io n  o f  th e s e  r i g h t s  s h a l l  depend  upon 
t h e  p e r fo rm a n c e  o f  a n n u a l la b o r ,  o r  t h e  paym en t o f  fe e s ,  
r e n t s ,  o r  r o y a l t i e s ,  o r  upon o t h e r  r e q u ire m e n ts  as  may be 
p r e s c r ib e d  b y  la w . S u r fa c e  use  o f  la n d  b y  a m in e r a l  c la im a n t  
s h a l l  be  l i m i t e d  t o  th o s e  n e c e s s a ry  f o r  th e  e x t r a c t io n  o r  
b a s ic  p r o c e s s in g  o f  th e  m in e r a l  d e p o s i t s ,  o r  f o r  b o th .  
D is c o v e ry  and  a p p r o p r ia t io n  s h a l l  i n i t i a t e  a r i g h t ,  s u b je c t  t o  
f u r t h e r  r e q u ire m e n ts  o f  la w ,  t o  p a te n t  o f  m in e r a l  la n d s  i f  
a u th o r iz e d  b y  th e  S ta te  and n e t  p r o h ib i t e d  b y  C o n g re s s . The 
p r o v is io n s  o f  t h i s  s e c t io n  s h & ^ l a p p ly  t o  a l l  o t h e r  m in e r a ls  
r e s e r v e d  t o  th e  S ta te  w h ic h  b y  la w  a re  d e c la r e d  s u b je c t  t o  
a p p r o p r ia t io n .

SECTION 1 2 . The l e g i s l a t u r e  s h a l l  p r o v id e  f o r  th e  is s u a n c e ,  
ty p e s  and  te rm s  o f  le a s e s  f o r  c o a l ,  o i l ,  g a s , o i l  s h a le ,  
s o d iu m , p h o s p h a te ,  p o ta s h ,  s u l f u r ,  p u m ic e , and o t h e r  m in e r a ls  
a s  may be p r e s c r ib e d  b y  la w .  Lea se s  and p e r m it s  g i v in g  th e  
e x c lu s iv e  r i g h t  o f  e x p lo r a t io n  f o r  th e s e  m in e r a ls  f o r  s p e c i f i c  
p e r io d s  a nd  a re a s ,  s u b je c t  t o  re a s o n a b le  c o n c u r r e n t  
e x p lo r a t io n  as  t o  d i f f e r e n t  c la s s e s  o f  m in e r a ls ,  may be 
a u th o r iz e d  b y  la w .  L ik e  le a s e s  and p e r m it s  g i v in g  th e  
e x c lu s iv e  r i g h t  o f  p r o s p e c t in g  b y  g e o p h y s ic a l ,  g e o c h e m ic a l,  
and  s i m i l a r  m e th ods  f o r  a l l  m in e r a ls  may a ls o  be a u th o r iz e d  by 
la w .

SECTION 13 . A l l  s u r fa c e  and s u b s u r fa c e  w a te r s  r e s e rv e d  t o  th e  
p e o p le  f o r  common u s e , e x c e p t  m in e r a l  and  m e d ic in a l  w a te r s ,
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a re  s u b je c t  t o  a p p r o p r ia t io n .  P r i o r i t y  o f  a p p r o p r ia t io n  s h a l l  
g iv e  p r i o r  r i g h t .  E x c e p t f o r  p u b l i c  w a te r  s u p p ly ,  an 
a p p r o p r ia t io n  o f  w a te r  s h a l l  be l im i t e d  t o  s t a te d  p u rp o s e s  and 
s u b je c t  t o  p r e fe re n c e s  among b e n e f i c ia l  u s e s , c o n c u r r e n t  o r  
o th e r w is e ,  as p r e s c r ib e d  by  la w , ana t o  th e  g e n e ra l
r e s e r v a t io n  o f  f i s h  and w i l d l i f e .

The F ra m e rs  o f  A la s k a 's  C o n s t i t u t i o n  c l e a r l y  fo re s a w  t h a t  
s ta te -o w n e d  la n d  c o u ld  l e g i t im a t e l y  be c o n ve ye d  o u t  o f  th e  p u b l ic  
d om a in  b y  le a s e ,  s a le ,  o r  g r a n t .  A la s k a  C o n s t . ,  A r t .  v m ,  §§ 8 , 
9 . A l l  A la s k a n s  m us t a d m it  t h a t  d e v e lo p m e n t o f  S ta te  re s o u rc e s  was 
h ig h  on th e  l i s t  o f  re a s o n s  f o r  S ta te h o o d .  Y e t ,  a t  th e  same t im e ,  
th e  F ra m e rs  p r o v id e d  t h a t  c o n v e y a n c e s  by  le a s e  m ust be " s u b je c t  to  
re a s o n a b le  c o n c u r r e n t  u s e s . "  A la s k a  C o n s t . ,  A r t .  V I I I ,  § 8 .

The f ra m e rs  o f  o u r  s t a t e  c o n s t i t u t i o n  w e re  u n i t e d  i n  th e  v ie w  
t h a t  th e  la n d s  and o t h e r  n a t u r a l  r e s o u rc e s  o f  t h i s  a b u n d a n t 
s t a t e  a re  among i t s  m os t p r iz e d  a s s e ts .  A lth o u g h  fa v o r in g  
p r o d u c t iv e  use  o f  th e s e  r e s o u r c e s ,  th e  f ra m e rs  b e l ie v e d  t h a t  
d e v e lo p m e n t s h o u ld  p ro c e e d  o n ly  when i t  b e n e f i t t e d  th e  p e o p le  
o f  th e  s t a t e  and o n ly  i n  c o m p lia n c e  w i t h  a p p l ic a b le
c o n s t i t u t i o n a l  and s t a t u t o r y  p ro c e s s e s .

M oore v  S t a t e . 553 P. 2d 8 , 30 (A la s k a ,  1 9 7 6 ) .

P u rs u a n t t o  A r t i c l e  V I I I ,  § 8 , th e  S ta te  o f  A la s k a  s h o u ld  make 
no d is p o s a l  o f  p u b l i c  la n d  i n t o  p r i v a t e  hands t h a t  w i l l  r e s u l t  in  
p r e v e n t in g  p u b l i c  use  o f  th o s e  la n d s  f o r  p u rp o s e s  o f  n a v ig a t io n ,  
f i s h i n g ,  and h u n t in g ,  b u t  s h o u ld  r e t a in  ease m e n ts  f o r  th o s e  p u b l i c  
u s e s . I t  i s  u n c le a r  t o  w h a t e x t e n t  th e  F ra m e rs  in te n d e d  p u b l i c  
t r u s t  u s e s  t o  be  subsum ed w i t h in  t h i s  p r o v is io n ,  b u t  th e r e  i s  
c e r t a i n l y  no in h e r e n t  c o n f l i c t  b e tw e e n  th e  p o w e r t o  ’ ».ase and th e  
d u ty  t o  s a fe g u a rd  t r u s t  r e s o u r c e s .

The F ra m e rs  a ls o  c l e a r l y  a u th o r iz e d  th e  L e g is la t u r e  t o  s e l l  o r  
g r a n t  S ta te  la n d .  A la s k a  C o n s t . ,  A r t .  V I I I ,  § 9 . Y e t t h a t  pow er 
i s  l i m i t e d .  A l l  c o n v e y a n c e s  by  s a le  o r  g r a n t  " s h a l l  c o n ta in  such  
r e s e r v a t io n s  t o  t h e  S ta te  o f  a l l  r e s o u rc e s  as  may be r e q u i r e d  by  
C o n g re s s  o r  th e  S ta te  and s h a l l  p r o v id e  f o r  a c c e s s  t o  th e s e  
r e s o u r c e s . "  I d .  On i t s  s u r fa c e ,  t h i s  p r o v is io n  a p p e a rs  t o  
co m p le m e n t th e  p u b l i c  t r u s t  d o c t r in e  r a t h e r  th a n  t o  d im in is h  i t .

P r o c e d u ra l p r o t e c t io n s  a g a in s t  ra s h  d is p o s a ls  o r  le a s e s  o f  
S ta te  l a n d s  and i n t e r e s t s  i n  la n d  a p p e a r  i n  A la s k a 's  C o n s t i t u t i o n ,
A r t .  V I I I ,  § 1 0 . P r io r  p u b l i c  n o t ic e  m us t be g iv e n ,  and th e
l e g i s l a t u r e  i s  e x p r e s s ly  a u th o r iz e d  t o  r e q u i r e  " o t h e r  s a fe g u a rd s  o f  
th e  p u b l i c  i n t *  e s t . "  I d .

The p u rp o . o f  § 1 0 's  m anda te  i s  " t o  s a fe g u a rd  th e  p u b l i c 's  
i n t e r e s t  i n  th e  ^ p o s i t io n  o f  s t a t e  n a t u r a l  r e s o u r c e s . "  M oore v  
S t a t e . 553 P . 2d 25 ( A la s k a ,  1 9 7 6 ) .

The c o n s t i t u t i o n a l  h i s t o r y  o f  § 10 does  n o t  e x p l i c i t l y  t i e  i t  
t o  th e  "common u s e "  c la u s e  o f  jj 3 . The o n ly  e x p l i c i t  p u rp o s e  o f  
th e  p u b l i c  n o t ic e  p r o v is io n s  was t o  e n s u re  t h a t  th e  new S ta te  w o u ld  
r e c e iv e  to p  d o l l a r  f o r  i t s  la n d ,  t im b e r ,  m in e r a l ,  w a te r ,  and o th e r
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r e s o u r c e s  i f  t h e y  w e r e  s o l d .  S E E :  p p .  2 4 6 9 - 2 4 7 0 ,  E r f l c e e U i n a j i  o f
tht M l U l  .ConitUutlonal fiflBMHUflO•

T h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  o f  p r i o r  p u b l i c  n o t i c e  c o u l d  
e a s i l y  c o m p l e m e n t  t h a  g o a l a  o f  t h a  p u b l i c  t r u w t  b y  i n t e r p r e t i n g  
§ 1 0  t o  p r o t a c t  t h a  p u b l i c ' s  b a n a f l c i a l  i n t a r a a t  i n  a t a t a  l a n d s  a n d  
r a a o u r c a a .

I n  o r d a r  t o  c o a p l y  w i t h  l t a  p u b l i c  t r u a t  r a a p o n a i b l l i t l a a ,  
A r t i c l a  V I Z ,  f  1 0  p u b l i c  n o t l c a a  f o r  l a n d  d i s p o s a l s  o r  e x c h a n g e s  
s h o u l d  d o  a o r a  t h a n  h a a  y a t  b a a n  a r t l c u l a t a d  b y  t h a  L e g i s l a t u r e .

T o  c o a p l y  w i t h  t h a  s t a t a ' a  f i d u c i a r y  r a a p o n a i b l l i t l a a ,  p u b l i c  
n o t l c a a  u n d a r  A r t i c l a  V I Z I ,  f  1 0  a h o u l d  a x a a l n a ,  a a o n g  o t h a r  
t h i n q a ,  a u c h  f a c t o r a  a a  t h a  d a q r a a  o f  a f f a c t  o f  t h a  p r o j e c t  o n  
p u b l i c  t r u a t  u a a a ;  t h a  l a p a c t  o f  t h a  I n d i v i d u a l  p r o j e c t  o n  t h a  
p u b l i c  t r u a t  r e s o u r c e ;  t h a  l a p a c t  o f  t h a  i n d i v i d u a l  p r o j e c t  w h a n  
a x a a i n a d  c u a u l a t i v a l y  w i t h  e x i s t i n g  l a p a d l a a n t a  t o  f u l l  u a a  o f  t h a  
p u b l i c  t r u a t  r a a o u r c a ;  t h a  l a p a c t  o f  t h a  p r o j a c t  o n  t h a  p u b l i c  
t r u a t  r a a o u r c a  w h a n  t h a t  r a a o u r c o  l a  a x a a i n a d  i n  l i g h t  o f  t h a  
p r i m a r y  p u r p o s a  f o r  w h i c h  t h a  r a a o u r c a  i a  a u l t a d ,  e . g . ,  c o a a a r c o ,  
n a v i g a t i o n ,  f i a h a r i a a ,  v i l d l i f a ,  o r  r a c r a a t l o n i  a n d  t h a  d a q r a a  t o  
w h i c h  b r o a d  p u b l i c  u a a a  a r a  a a t  a a i d a  i n  f a v o r  o f  a o r a  l i a l t a d  o r  
p r i v a t a  o n a a .  S E E :  K o o t e n a i  E n v l r o n a a n t a l  A l l l a n c a  v  P a n h a n d l a  
y a c h t  C l u b .  I n c . .  6 7 1  P .  2 d  1 0 8 5 ,  1 0 9 1  ( I d a h o ,  1 9 8 3 ) ,  c l t a d  i n  c v c  
F i s h e r i e s .  I n c .  v  B u n k e r .  7 5 5  P .  2 d  1 1 1 5 ,  l i l t  ( A l a a k a ,  1 9 8 8 ) .

K a a n i n q f u l  p u b l i c  p a r t i c i p a t i o n  i n  t h a  l a n d  a x c h a n q a  p r o c a s a  
i s  t h w a r t a d  w h a r a  c i t l z a n a  l a c k  k a y  f a c t u a l  I n f o r m a t i o n .  A l a s k a  
S u r v i v a l  v  S t a t a . 7 2 3  P .  2 d  1 2 S 1 ,  1 2 9 1  ( A l a a k a ,  1 9 9 9 ) .  T h a  
S t a t a ' a  f a i l u r o  t o  p r o v i d a  t h a  i n t o n a t i o n  o u t l l n a d  i n  t h a  
p r e c a d i n q  p a r a g r a p h  c o u l d  r l a a  t o  t h a  l a v a l  o f  a a r l o u a n a a a  
i n p l i c a t i n g  a  C o n a t l t u t l o n a l  v i o l a t i o n  o f  A r t .  V I I I ,  | 1 0 .

w a t e r  r i g h t s  i n  A l a s k a ' s  C o n s t i t u t i o n  a r a  s h a p a d  a r o u n d  t h a  
w e s t e r n  s t a t e s '  c o s a o n  p r i n c i p l e  o f  p r i o r  a p p r o p r i a t i o n .  A l a s k a  
C o n s t . ,  A r t .  V I I I ,  | |  1 3 .  Y a t  p r i v a t a  a p p r o p r i a t i o n  o f  w a t e r  i s  
e x p r e s s l y  s u b o r d i n a t e d  t o  " t h e  g e n e r a l  r e s e r v a t i o n  o f  f i s h  a n d  
w i l d l i f e . "  I d .  T h e r e  s e a m s  t o  b e  n o  r e a s o n a b l e  d e b a t e  a s  t o  
w h e t h e r  t h i s  p r o v i s i o n  w a s  i n t e n d e d  t o  a u g m e n t  t h a  p o w e r  o f  t h e  
p u b l i c  t r u s t  d o c t r i n e  o r  d i m i n i s h  i t s  i t  r e i n f o r c e s  t h e  p u b l i c  
t r u s t  d o c t r i n e .

I n  c o n c l u s i o n ,  i t  s e a m s  f a i r  t o  s a y  t h a t  a l t h o u g h  t h e r e  i s  a  
p o t e n t i a l  t o r  c o n f l i c t  b e t w e e n  t h a  p u b l i c  t r u s t  r e e p o n s l b i l i t i e s  
i a p o s e d  b y  t h a  " c o m m o n  u s e "  c l a u s a  o f  A r t i c l e  V I I I ,  |  3 ,  a n d  
s e v e r a l  o f  t h a  s u b s e q u e n t  p r o v i s i o n s  o f  A r t i c l e  V I I I ,  i t  i s  a l s o  
p o s s i b l e  t o  i n t e r p r e t  t h a  d i f f e r e n t  c l a u s e s  o f  A r t i c l e  V I 1 1  
s y n e r g i s t l c a l l y  a n d  h a r m o n i z e  t h o s e  v a r i o u s  s e c t i o n s  s o  t h a t  t h e y  
c o a p l e m a n t  o n e  a n o t h e r .
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2 .  T h a  s c o p a  o f  t h a  P u b l i c  T r u s t  I n  A l a s k a t  W h s t  
R a s o u r c a s  a n d  U s a s  A r a  P r o t a c t a d  B y  t h o  P u b l i c  
T r u s t ?

T b s  p u b l i c  t r u s t  w a s  c o n f l n s d  t o  t l d s l s n d s  a n d  t l d a v a t a r s  I n  
t b s  o r i g i n a l  t b l r t a a n  s t a t a s  d u r i n g  t h a  a s r l y  d a y s  o f  o u r  R a p u b l i c .  
T o d a y *  I t  I s  w a l l  a a t t l a d  I n  t b a  U n l t a d  S t a t a s  g a n a r a l l y  t h a t  " t h a  
p u b l i c  t r u s t  I s  n o t  l l a l t a d  b y  t h a  r a a c h  o f  t h a  t l d a s ,  b u t  
a n c o s p t s s a s  a l l  n a v i g a b l a  l a k a s  a n d  s t r s a a s . "  N a t i o n a l  A u d u b o n 
S o c l a t v  v ,  f l u o a r l o r  C o u r t  o f  A l o l n a  C o u n t v . 6 3 6  P .  2 d  7 0 9 ,  7 1 9 - 7 2 0  
( C a l i f o r n i a ,  1 9 1 ) )  ( I n  flank) ( c i t a t i o n s  o a l t t a d ) .

I n  A l a s k a ,  t h a  s c o p a  o f  t h a  r a s o u r c a s  c o v a r a d  b y  t h a  u a b r a l l a  
o f  t h a  p u b l i c  t r u s t  d o c t r l n a  I s  f a r  b r o a d a r  t h a n  I n  a o s t  o t h a r  
s t a t a a .  T h a  P u b l i c  T r u s t  D o c t r l n a  i n  A l a s k a  l a  n o t  l l a l t a d  t o  
t l d a l a n d s  a n d  a u b a a r g a d  l a n d s .  A s  b a f l t s  I t s  p r a r o g s t l y a t ) ,  A l a s k a  
h a s  b r o a d l y  d a f i n s d  I t s  t r u a t  r a s o u r c a s  t o  l n c l u d a  a l l  a t a t a  l a n d  
a n d  a l l  u n a p p r o p r i a t a d  a l n a r a l s .  S E E s  1 9 1 )  X n i t l a t l v a ,  9 3 ,  
c o d l f l a J  a t  A S  3 t . 0 3 . 3 0 2 .

P a r h a p s  t h a  A l a s k a n  s l a c t o r a t a ' s  d a c l s l o n  t o  a x t a n d  t h a  
p r o t a c t i o n  o f  t h a  p u b l i c  t r u a t  d o c t r l n a  I n  A l a s k a  t o  a l l  a t a t a  l a n d  
I s  d u o  t o  t h a  f a c t  t h a t  A l a s k a  i s  r a d i c a l l y  d i f f a r a n t  f r o o  a o s t  
o t h a r  s t a t a s  i n  t h a  U n i o n  i n  t h a  a x t s n t  o f  t h a  n a t u r a l  r a a o u r c a  
w a a l t h  t h a t  l a  h a l d  b y  o u r  s t a t a  a s  s o v a r a l g n .

I n  a n y  a v a n t ,  i n  A l a s k a  t h o  r a s o u r c a s  p r o t a c t a d  b y  t h a  p u b l i c  
t r u s t  l n c l u d a ,  a t  a  a l n l n u a :

a )  v i l d i l f a  a n d  f i s h  ( f a r a a  n a t u r a s ) ,  p l u s  t h a  h a b i t a t  t h a t  
s u p p o r t s  t h o s a  r a s o u r c a s .  a n d  n a v i g a b l o  a n d  n o n - n a v i g a b l a  
v a t s r s ,  v h a r a v a r  o c c u r r i n g  I n  t h a  n a t u r a l  s t a t a  ( A l a s k a  
C o n s t i t u t i o n ,  A r t .  V I I X ,  | 3 f  M a t l a k a t l a  I n d i a n  C o m n i t v  
A n n a t t a  I s l a n d  S a a a g u a  u  t a i n .  3 * 2  P .  2 d  9 0 1 ,  9 1 3  
( A l a s k a .  1 9 6 1 ) >  a f f ' d . 3 6 9  U . S .  4 9  ( 1 9 6 2 ) 1  Q v i l c h a k  v  
S t a t a .  7 6 3  P .  2 d  4 1 6 .  4 9 2 - 4 9 6  ( A l a s k a ,  1 9 6 B ) ,  G l l b a r t  v  
i l a t s .  6 0 3  P .  2 d  3 9 1 ,  3 9 6 - 3 9 9  ( A l a s k a ,  1 9 9 0 ) 1

b )  A l l  a t a t a - o v n a d  l » n d - - i n c l u d i n g  t l d a l a n d s  a n d  u p l a n d s - -  
a n d  a l l  a l n a r a l s  n o t  p r a v i o u s l y  s p p r o p r l a t a i  ( A S  
3 6 . 0 9 . 9 0 2 i  CHC t i H l t i i L  X f l f t *  V W U M t*  ^ 9 9  P .  2 d  1 1 1 9 ,  
1 1 1 9  ( A l a s k a ,  1 9 6 6 ) 1  S E E  A L S O :  X n f o n t a l  A .  C .  O p i n i o n ,

"  T b a  r i g h t s  o f  t h a  p u b l i c  i n  t r u s t  r a s o u r c a s  i s  a  g u a s t l o n  
o f  p r o p a r t y  l a v ,  a n d  i t  i s  t h a  g a n a r a l  p r i n c i p l a  t h a t  " t h a  l a v  o f  
r a s l  p r o p a r t y  i s . . . l a f t  t o  t h a  i n d i v i d u a l  s t a t a s  t o  d a v a l o p  a n d  
a d a i n i a t a r . "  O a v i a s  V a r a h o u a a  C o ^  v  f i o v l a a .  3 2 1  U . S .  1 4 4 .  1 9 9  
( 1 9 4 4 )  •

T h u s ,  s t a t a  c o u r t s  " h a v a  t h a  a u t h o r i t y  t o  d a f i n a  t h a  l i s l t s  o f  
t h a  i a n d a  h a l d  I n  p u b l i c  t r u s t  a n d  t o  r a c o g n l i a  s u c h  p r i v a t a  r i g h t s  
I n  s u c h  l e n d s  s s  t h e y  a a a  f i t . "  s m i i i a a  s a t r o i a u a  v  a t - t — i «m > i  
4 6 4  U . S .  4 6 9 ,  4 7 9  ( 1 9 6 6 ) .

2 3



A p r i l  2 5 ,  1 9 8 5 ,  H o .  5 6 6 - 2 3 0 - 8 3 ,  p .  7 . a*  I t  l a  c r i t i c a l  
t o  r a c o g n i t a  t h a t  t h a  p u b l i c  t r u a t  d o c t r l n a  i n  A l a a k a  l a  
n o t  l l a l t a d  t o  t l d a l a n d s  o r  s u b a a r g a d  l a n d s .

c )  r a c r a a t l o n a l  u a a a  o f  n a v i g a b l a  o r  p u b l i c  v a t a r o  o r  a n v  
o t h a r  p u b l i c  p u r p o s e  f o r  w h i c h  t h a  w a t e r  l a  u i a d  o r  l a  
c a c a L i e  o l  t a i r . a  u i e d  c o n a l a t a n t  w i t h  t h a  p u b l i c  t r u a t ,  
• • g . ,  w i l d l i f e  h a b i t a t ,  f i a h a r y  h a b i t a t ,  a c l a n t l f i c  o r  
a d u c a t l o n a l  v a l u a ,  a c a n l c  b a a u t y ,  a t e .  c h .  8 2 ,  1 1 ( c ) ,  S L A  
1 9 8 5  ( A l a a k a  S t a t u t a s ,  T e m p o r a r y  a n d  S p a c i a l  A c t s  a n d  
R a a o l v a s  1 9 8 3 ) .

T h i s  l i a t  o f  r a a o u r c a a  p r o t a c t a d  b y  t h a  A l a a k a n  p u b l i c  t r u a t  
i s  Q f i fc  a n  e x c l u s i v e  c o m p i l a t i o n  o f  a l l  t h a  r a a o u r c a a  o r  u s a s  o f  
t h o a a  r a a o u r c a a  t h a t  c o s e  u n d a r  t h a  a a g i a  o f  t h a  p u b l i c  t r u a t .  I n  
a l l  l i k e l i h o o d ,  t h a  u m b r a l l a  o f  t h a  p u b l i c  t r u a t  d o c t r l n a  i n  A l a a k a  
e x t e n d s  b a y o n d  t h a  f o r a g o i n g  l i s t  o f  r a a o u r c a a .  T h a  r a s o u r c a s  
c i t a d  a b o v e  a r a  a t  l a a a t  t h a  b a r a  a l n l a u a  c o r p u s  o f  t h a  l u a  
B U J a U L c u a  i n  A l a a k a .

T h a  A l a a k a  S u p r a s a  C o u r t  s a y  f i n d  p r o t a c t l o n  f o r  a d d i t i o n a l  
r a a o u r c a a  t h r o u g h  j u d i c i a l  i n t e r p r e t a t i o n  o f  t h a  A l a a k a  
C o n s t i t u t i o n  o r  s t a t u t a s .

C a s s  l a w  f r o a  o t h a r  j u r i s d i c t i o n s  i s  r a p i s t s  w i t h  h o l d i n g s  b y  
s t a t s  s u p r a s a  c o u r t s  t h a t  h a v a  a x t e n d a d  t h a  s c o p e  o f  t h e  p u b l i c  
t r u s t  d o c t r l n a  t o  l n c l u d a  p r o t a c t i o n  f o r  s p e c i f i c  a c t i v l t i a a  
n e c e s s a r y  a n d  p r o p e r  t o  t h a  u s e  a n d  e n j o y s e n t  o f  t r u a t  r a s o u r c a s  
t h a t  h a v a  y a t  t o  b e  c o n s i d a r a d  b y  t h a  A l a a k a  S u p r a a a  C o u r t .  I n  
a a n y  i n s t a n c a a ,  t h o a a  s t a t a  s u p r a a a  c o u r t s  h a v a  f o u n d  p u b l i c  t r u a t  
p r o t a c t l o n  f o r  r a a o u r c a a  a n d  u a a a ,  v l x . s u n b a t h i n g ,  d r y  s a n d  b e a c h  
u s a  a n d  a c c a s a .  e . g . .  D i s t r i c t  o f  c M u « M a  v  x i r  n o r M a .  7 5 0  F .  
2 d  1 0 7 7 ,  1 0 8 3  ( D . C .  A p p . , 1 9 8 4 ) .

U s e  A l a s k a  S u p r a a a  c o u r t ,  r s f a r r i n g  t o  t h a  A l a a k a  
C o n s t i t u t i o n ,  A r t i c l a  V I I I ,  t  1 0 ,  h a s  n o t e d  a e v e r a l  t i s a a  t h a  h i g h  
v a l u e  w h i c h  t h a  f r a s e r s  o f  t h a  A l a s k a  C o n s t i t u t i o n  p l a c e d  o n  t h a  
s t a t e ' s  l a n d  r e a o u r c e e .  e . g . ,  A i t i i i  s u r v i v a l  v  s t a t s .  7 2 3  p .  2 d  
1 2 8 1 ,  1 2 8 9  ( A l a s k a ,  1 9 6 6 ) ;  Y. L a x t a c H t ,  5 6 1  P .
2 d  1 1 1 2 ,  1 1 1 4  ( A l a s k a ,  1 9 7 6 )  1  H o o r a  v  S t a t a . 5 3 3  P .  2 d  6 ,  3 0 - 3 2  
( A l a a k a ,  1 9 7 6 )  I  H c C a r r a v  v  D M A . 9 2 6  P .  2 d  1 3 5 3 ,  1 3 3 7  ( A l a a k a ,  
1 9 7 4 ) 1  A l v t l k l  i l l  S B  Y B B B a t t h ,  4 2 6  P .  2 d  1 0 0 6 ,  1 0 1 1  ( A l a a k a ,  
1 9 6 7 ) .



3 .  T h e  o u t  i e s  o f  t h *  S t a t *  a *  T r u a t a *  F o r  t h *  U s *  a n d  
0 « n * f i t  o f  t h *  P u b l i c

a .  C * n * r a l  P r i n c i p l a s  o f  t h *  L a v  o f  T r u s t s  D a f i n e  
t h *  S t a t e ' s  O b l i g a t i o n s  a s  T r u s t * *

C o u r t s  h a v o  h i s t o r i c a l l y  * x * r c i s * d  j q u i t a b l *  j u r i s d i c t i o n  o v * r  
t r u s t s .  C l a w s  v  J a n l e s o n . 1 8 2  U . S .  4 6 1 ,  4 7 9  ( 1 9 0 1 ) .  W i t h i n  t h i s  
h i s t o r i c  c o n t e x t ,  c o u r t s  w i l l  d e c r e e  t h *  s c o p *  a n d  e x t a n t  o f  
e q u i t a b l e  r i g h t s  a n d  d u t i o s  a p p u r t e n a n t  t o  t h e  P u b l i c  T r u s t  
D o c t r i n * .  C o u r t s  s a y  a l s o  d e f i n e  t h e  n a t u r e  o f  t h s  s t a t e ' s  
f i d u c i a r y  d u t i * s ,  a n d  a a y  c r e a t e  a n y  r « n * d y  t h a t  f u r t h e r s  t h e  c a u s e  
o f  j u s t i c e .

A s  w i t h  o t h e r  a s p e c t s  o f  t h e  P u b l i c  T r u s t  D o c t r i n e ,  e a c h  
s t a t s ,  i n c l u d i n g  A l a s k a ,  i s  f r e e  t o  d e v e l o p  i t s  o w n  u n i q u e  b o d y  o f  
l a v  r e g a r d i n g  t h e  o b l i g a t i o n s  o f  t h e  s t a t e  a s  t r u s t e e . "

A l a s k a ' s  S u p r a s a  C o u r t  h a s  y e t  t o  a r t i c u l a t e  t h e  s t a n d a r d  o f  
c a r e  o w e d  b y  t h e  S t a t e  a s  a  t r u s t e e  i n  t h *  c o n t e x t  o f  t h e  p u b l i c  
t r u s t  d o c t r i n e .  V a r i o u s  f u n d a s e n t a l  q u e s t i o n s  h a v e  n o t  y e t  b e e n  
d e c i d e d  i n  A l a s k a ,  s u c h  a s  w h e t h e r  a n d  h o w  t h *  S t a t e ' s  f i d u c i a r y  
d u t i e s  a s  t r u s t e e  o v e r s e e i n g  p u b l i c  r e s o u r c e s  d i f f e r  f r o s  t h o s e  o f  
a n  o r d i n a r y  t r u s t e e  w h o  o v e r s e e s  p r i v a t e  r e s o u r c e s . **

T h e  e x t e n t  t o  w h i c h  t h i s  p u b l i c  t r u s t  d u t y ,  a s  
c o n s t l t u t i o n a l i a e d  b y  t h e  c o a a o n  u s e  c l a u s e ,  H a l t s  a  s t a t e ' s  
d i s c r e t i o n  i n  a a n a g i n g  i t s  r e s o u r c e s  i s  n o t  c l e a r l y  d e f i n e d .

O w s i c h e k  v  S t a t e . 7 6 3  P .  2 d  4 8 8 ,  4 9 5  ( A l a s k a ,  1 9 8 8 ) .

D e c i s i o n s  f r o a  o t h e r  j u r i s d i c t i o n s  a r e  h e l p f u l  i n  d e f i n i n g  t h e  
o b l i g a t i o n s  o f  t h *  s t a t e  a s  t r u s t e e  o f  t h *  p u b l i c  t r u s t  i n  A l a s k a .  
A l s o  h e l p f u l  i s  t h *  i a a e n s *  b o d y  o f  c o a a o n  l a v  o n  t h e  t r a d i t i o n a l ,  
e q u i t a b l e  r o l e  o f  t h *  j u d i c i a l  b r a n c h  f o r  s u p e r v i s i o n  o f  a  
f i d u c i a r y ' s  p e r f o r a a n c e  o f  h i s  t r u s t  d u t i e s .

f l l o c u a  v  B o r o u g h  o f  B e l a a r .  5 6 9  A . 2 d  3 1 2  ( S u p .  C t . ,  N ew  
J e r s e y ,  1 9 8 9 ) ,  c o n s i d e r e d  a  a u n i c i p a l i t y ' s  d e l e g a t e d  d u t i e s  a s  
t r u s t e e  o v e r  i t s  b e a c h  a r e a ,  a n d  h e l d  t h a t  i n  t h e  a b s e n c e  o f  a  
t r u s t  d o c u a a n t  w h i c h  s p e c i f i e s  t h e  d u t i e s  o f  a  t r u s t e e ,  " a  p u b l i c

a  S E E :  P h i l l i p s  P n r Q l l U f l  V t t l l l l l l l f l B l #  « 8 4  U . S .  4 6 9
( 1 9 8 8 )  .

• *  T h e  l a v  o f  p r i v a t e  t r u s t s  h a s  b e e n  a p p l i e d  t o  f u n d s  
d e r i v e d  f r o a  l a n d s  h e l d  b y  t h e  S t a t e  i n  t r u s t  f o r  s c h o o l s ,  a n d  
u n i v e r s i t y  l a n d s .  S E E :  a U t l - V - U n l Y t E l l t Y  f l l  A lf l lA f l .  6 2 4  P .  2 d
8 0 7 ,  8 1 3 ,  f n .  6  ( A l a s k a .  1 9 8 1 ) .

T h *  A l a s k a  S u p r a * *  C o u r t  h a s  a l s o  a p p l i e d  t h e  g e n e r a l  l a v  o f  
p r i v a t e  t r u s t s  t o  a e n t a l  h e a l t h  t r u s t  l a n d s  i n  A l a s k a .  S E E :  S t a t e
v  W e i s s . 7 0 6  P .  2 d  6 8 1 ,  6 8 3 ,  a n d  c a s e s  c i t e d  i n  f n .  3 ( A l a s k a ,  
1 9 8 5 ) .



t r u s t e e  i a  a n d o v a d  w i t h  t h a  a a m a  d u t i a a  a n d  o b l i g a t i o n a  a a  a n  
o r d i n a r y  t r u s t e e . "  H * . ,  a t  3 1 7 .

A l t h o u g h  t h a  A l a a k a  S u p r a s a  C o u r t  h a a  n o t  y a t  c o n f r o n t a d  t h a  
p r a c i a a  p r o b l a a  o f  d a f i n i n g  t h a  l i m i t s  o f  a t a t a  d i a c r a t i o n  i n  
n a n a g a a a n t  o f  p u b l i c  t r u a t  r a a o u r c a a ,  i t  a a a m a  p r o b a b l a  t h a t  t h a  
c o s s o n  l a w  t r a d i t i o n a  o f  a q u i t y  w o u l d  p r o v i d a  t h a  f r a m e w o r k  
A l a a k a ' a  C o u r t  w o u l d  b a  a o a t  l i k a l y  t o  a d o p t .

I n  a l l  a i t u a t i o n a  a n d  u n d a r  a l l  c i r c u a a t a n c a a ,  w h a t h a r  n a w  o r  
o l d ,  t h a  p r i n c i p l a a  o f  a q u i t y  w i l l  p o i n t  t h a  w a y  t o  j u s t i c e . . .  
W h a r a  a  n a w  c o n d i t i o n  e x i s t s ,  a n d  t h a  l a g a l  r a s a d i a a  a f f o r a a d  
a r a  i n a d a q u a t a  o r  n o n a  a r a  a f f o r d a d  a t  a l l ,  t h a  n a v a r  f a i l i n g  
c a p a c i t y  o f  a q u i t y  t o  a d a p t  i t a a l f  t o  a l l  a i t u a t i o n a  w i l l  b a  
f o u n d  a q u a l  t o  t h a  c a a a ,  a x t a n d i n g  o l d  p r i n c i p l e s ,  i f  
n a c e a s a r y , . . . f o r  t h a t  p u r p o a a .

S t o r y ,  l  S t Q r y _ ! . a _ £ q u i t v  J u r i s p r u d e n c e . 54  ( 1 4 t h  a d .  1 9 1 8 ) ,  c i t e d  i n  
A S E A  v  A P E A .  P .  2 d  ( A l a s k a ,  1 9 9 1 ) ,  A l a a k a  S u p r a s a  C o u r t
O p i n i o n  H o .  3 7 7 9 ,  S l i p  O p i n i o n  a t  p .  8 .

F o r  l a c k  o f  a  b a t t e r  b e n c h s a r k ,  i t  i s  u s e f u l  t o  r e f e r  t o  t h e  
" b l a c k  l a t t e r "  l a w  o f  t r u s t s  t o  c l a r i f y  t h a  d u t i a a  o f  t h a  S t a t a  o f  
A l a a k a  a s  t r u s t e e  o f  p u b l i c  t r u a t  r e s o u r c e s .

B r i e f l y  s u s s a r i z a d ,  a  t r u s t e e  o w e s  t h a  f o l l o w i n g  d u t i e s  t o  t h a  
b e n e f i c i a r i e s  o f  t h a  t r u s t :

1 .  A  d u t y  o f  l o y a l t y ,  i . e . ,  n o  s e l f - d e a l i n g ;
2 .  A  d u t y  n o t  t o  d e l e g a t e ;
3 .  a  d u t y  t o  f u r n i s h  i n f o r m a t i o n ;
4 .  a  d u t y  t o  t a k a  c o n t r o l  a n d  k e e p  c o n t r o l  o f  p r o p e r t y ;
5 .  a  d u t y  t o  p r e s e r v e  t h e  t r u s t  p r o p e r t y ;
6 .  a  d u t y  t o  d e a l  i m p a r t i a l l y  w i t h  b e n e f i c i a r i e s ;
7 .  a  d u t y  t o  e n f o r c e  t h a  c l a i m s  o f  b e n e f i c i a r i e s ;
8 .  a  d u t y  t o  m a k e  t r u s t  p r o p e r t y  p r o d u c t i v e .

E a c h  o f  t h e s e  d u t i e s  i a  d i s c u s s e d  s e p a r a t e l y  b e l o w .

L O Y A L T Y :  " T h a  t r u s t e e  i s  u n d a r  a  d u t y  t o  t h a  b e n e f i c i a r y  t o
a d m i n i s t e r  t h a  t r u s t  s o l e l y  i n  t h a  i n t e r e s t  o f  t h a  b e n e f i c i a r y . "  
R e s t a t e m e n t .  S e c o n d .  T r u s t s .  5 1 7 0  ( 1 ) .

T h a  d u t y  o f  l o y a l t y ,  s o m e t i m e s  e x p r e s s e d  a s  a  p r o h i b i t i o n  
a g a i n s t  s e l f - d a a l i n g ,  c a n  b a  s t a t e d  a f f i r m a t i v e l y :  a  t r u s t e e  h a s
a  d u t y  t o  a c t  f o r  t h o  b e n e f i t  o f  t h a  b e n e f i c i a r i e s  o f  t h a  t r u s t .

F o r  e x a m p l e ,  i f  a  S t a t a  e x e r c i s e s  i t s  a u t h o r i t y  a s  t r u s t e e  f o r
t h o  p a r t i c u l a r  b e n e f i t  o f  t h a  S t a t a  i t s e l f  b y  s e l l i n g  p u b l i c  t r u s t  
l a n d s  p r i m a r i l y  t o  i n c r e a s e  t a x  r e v e n u e s ,  o r  f o r  t h a  b e n e f i t  o f  a n  
i n d i v i d u a l  o r  a  s m a l l  g r o u p  o f  i n d i v i d u a l s ;  o r  b y  e x c h a n g i n g  l a n d  
o r  t i m b a r  p r i n c i p a l l y  t o  b e n e f i t  a  p r i v a t a  c o r p o r a t i o n ,  t h a  S t a t e ' s  
a c t i o n  w o u l d  v i o l a t e  t h a  t r u s t e e ' s  f i d u c i a r y  d u t y  o f  l o y a l t y .

H O N - D E L E C A T I O H :  A  f u n d a m e n t a l  d u t y  o w e d  b y  t h e  t r u s t e e  t o  t h e  
b e n e f i c i a r i e s  o f  t h e  t r u s t  i s  t h e  d u t y  n o t  t o  d e l e g a t e  t o  o t h e r s
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t h a  j o b  o f  a d m i n i s t e r i n g  t h e  t r u s t .  S E E  G E N E R A L L Y  S c o t t ,  T h a  L a w  
o f  T r u s t s . ( F o u r t h  E d . ,  1 9 8 7 )  S 1 7 1 .  T h i s  d u t y  i s  n o t  a b s o l u t e ,  
h o w e v e r ;  c e r t a i n ,  l i m i t e d  d u t i e s  m a y  p r o p e r l y  b e  d e l e g a t e d  b y  a 
t r u s t e e .  I s L . ,  a n d  S 1 7 1 . 1 .

U n d e r  g e n e r a l  p r i n c i p l e s  o f  c o n s t i t u t i o n a l  a n d  a d m i n i s t r a t i v e  
l a w ,  a  l e g i s l a t u r e  m a y  n o t  d e l e g a t e  i t s  f u n c t i o n s  t o  a n  a g e n c y  
w i t h o u t  e s t a b l i s h i n g  r e a s o n a b l y  c l e a r  s t a n d a r d s  f o r  t h o  a g e n c y  t o  
f o l l o w .  N o r  m a y  a  l e g i s l a t u r e  d e l e g a t e  p o w e r s  i t  d o e s  n o t  p o s s e s s ,  
o r  d e l e g a t e  c e r t a i n  " n o n - d e l e g a b l e "  p o w e r s  i n t e n d e d  b y  t h e  
C o n s t i t u t i o n  t o  b e  e x e r c i s e d  o n l y  b y  t h e  L e g i s l a t u r e  i t s e l f .  S EE 
G E N E R A L L Y :  T r i b s ,  A m e r i c a n  C o n s t i t u t i o n a l  L a w . 5 5 - 1 7  ( 1 9 7 8 ) .

W h i l e  t h e  L e g i s l a t u r e  m a y  p r o p e r l y  d e l e g a t e  a d m i n i s t r a t i o n  o f  
t h e  p u b l i c  t r u s t  t o  e x e c u t i v e  b r a n c h  a g e n c i e s ,  i t  m u s t  d o  s o  w i t h  
c l e i r  g u i d e l i n e s .  W h e r e  t h e  g u i d e l i n e s  a r e  i n s u f f i c i e n t l y  c l e a r ,  
o r  c o n t r a v e n e  t h e  m a n d a t e s  o f  t h e  p u b l i c  t r u s t  d o c t r i n e ,  a  c o u r t  o f  
e q u i t y  c o u l d  i n t e r v e n e  t o  c l a r i f y  t h e  t r u s t e e ' s  o b l i g a t i o n s  
p u r s u a n t  t o  t h e  p u b l i c  t r u s t .

P R O D U C T I V I T Y :  " T h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  t h e  b e n e f i c i a r y
t o  u s e  r e a s o n a b l e  c a r e  a n d  s k i l l  t o  m a k e  t h e  t r u s t  p r o p e r t y  
p r o d u c t i v e . "  R e s t a t e m e n t ,  S e c o n d ,  T r u s t s , 5 5 1 7 6 ,  1 8 1 .

T h i s  r e s p o n s i b i l i t y  c o m p e t e s  t o  s o m e  e x t e n t  w i t h  t h e  t r u s t e e ' s  
d u t y  o f  p r e s e r v a t i o n  ( i n f r a ) . T h e s e  d u t i e s  a r e  n o t  m u t u a l l y  
e x c l u s i v e ,  h o w e v e r ,  a n d  d o  n o t  d i m i n i s h  t h e  t r u s t e e ' s  o b l i g a t i o n s  
o f  r e s o u r c e  c o n s e r v a t i o n  u n d e r  t h e  p u b l i c  t r u s t  d o c t r i n e .  ( S E E ,  
f o r  e x a m p l e ,  A S  3 8 . 0 4 . 0 0 5 - . 0 1 5 )

P R E S E R V A T I O N :  " T h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  t h e  b e n e f i c i a r y
t o  u s e  r e a s o n a b l e  c a r e  a n d  s k i l l  t o  p r e s e r v e  t h e  t r u s t  p r o p e r t y . "  
R e s t a t e m e n t ,  S e c o n d ,  T r u s t s  5 1 7 6 ;  S E E  A L S O :  S c o t t ,  T h e  L a w  o f
T r u s t s . ( F o u r t h  E d . ,  1 9 8 7 )  s 1 7 6 ;  a n d  S t a t e  v  W e i s s . 7 0 6  P .  2 d  
6 8 1 ,  6 8 3  ( A l a s k a ,  1 9 8 5 ) .  W h e r e  l o s s  t o  t h e  e s t a t e  i s  t h e  r e s u l t  o f  
t h e  t r u s t e e ' s  f a i l u r e  t o  u s e  p r o p e r  c a r e  o r  s k i l l ,  o r  i s  d u e  t o  t h e  
t r u s t e e ' s  n e g l i g e n c e ,  t h e  t r u s t e e  i s  l i a b l e  t o  t h e  b e n e f i c i a r i e s  
f o r  t h e  l o s s .

T h i s  b l a c k  l e t t e r  d u t y  i s  s i m i l a r  t o  t h e  p u b l i c  t r u s t ' s  
m a n d a t e  o f  " e q u i t a b l e  a n d  w i s e "  m a n a g o m e n t  o f  p u b l i c  t r u s t  
r e s o u r c e s .

I N F O R M A T I O N :  " T h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  t h e  b e n e f i c i a r y
t o  k e e p  a n d  r e n d e r  c l e a r  a n d  a c c u r a t e  a c c o u n t s  w i t h  r e s p e c t  t o  t h e  
a d m i n i s t r a t i o n  o f  t h e  t r u s t . "  R e s t a t e m e n t .  S e c o n d ,  T r u s t s . 55  1 7 2 ,  
1 7 6 ,  1 8 1 .

T h e  l a w  o f  t r u s t s  i m p o s e s  u p o n  a  t r u s t e e  a  d u t y  t o  s u p p l y  
c o m p l e t e  a n d  a c c u r a t e  i n f o r m a t i o n  r e g a r d i n g  t h a  a d m i n i s t r a t i o n  o f  
t h e  t r u s t  t o  t h e  b e n e f i c i a r i e s  u p o n  r e q u e s t  a n d  a t  r e a s o n a b l e  
t i m e s .  3 S c o t t  o n  T r u s t s . 5 1 7 3 .

T h e  S t a t e ' s  d u t y  a s  t r u s t e e  t o  p r o v i d e  i n f o r m a t i o n  t o  t h e  
p u b l i c  i s  a n  a r e a  w h e r e  s u b s t a n t i a l  a c t i v i t y  m a y  r e a s o n a b l y  b e  
e x p e c t e d  i n  t h e  f u t u r e .  A l t h o u g h  A l a s k a  c a s e  l a w  o n  f i d u c i a r y  
d u t i e s  i s  s t i l l  s p a r s e  a n d  u n d e v e l o p e d ,  a  g o o d  i d e a  o f  w h a t  t h e  
A l a s k a  S u p r e m e  C o u r t  m i g h t  s a y  c a n  b e  g a i n e d  f r o m  r e c e n t  s t a t e m e n t s
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. . . t h s  t r u s t e e ' s  f i d u c i a r y  d u t y  i n c l u d e s  t h e  r e s p o n s i b i l i t y  t o  
i n f o r m  t h e  b e n e f i c i a r i e s  f u l l y  o f  a l l  f a c t s  w h i c h  w o u l d  a i d  
t h e m  i n  p r o t e c t i n g  t h e i r  i n t e r e s t s .  ( C i t a t i o n s  o m i t t e d )  I f  
t h e  b e n e f i c i a r i e s  a r e  ( t o  b e )  a b l e  t o  h o l d  t h e  t r u s t e e  t o  
p r o p e r  s t a n d a r d s  o f  c a r e  a n d  h o n e s t y  a n d  p r o c u r e  t h e  b e n e f i t s  
t o  w h i c h  t h e y  a r e  e n t i t l e d , t h e y  m u s t  k n o w  o f  w h a t  t h e  t r u s t  
p r o p e r t y  c o n s i s t s  a n d  h o w  i t  i s  b e i n g  m t m a g e d .  ( c i t a t i o n  
o m i t t e d )

A l l a r d  v  Pa c i f i c  N a t i o n a l  B a n k . 6 6 3  P .  2 d  1 0 4 ,  1 1 0 - 1 1 1  ( W a s h i n g t o n ,  
1 9 8 3 )  ( E n  B a n c ) .  S E E  A L S O :  B o g e r t ,  T r u s t s  & T r u s t e e s . § 9 6 1  ( 2 d
e d . ,  1 9 6 2 ) .

O n e  i n t e r p r e t a t i o n  o f  t h i s  d u t y  i s  t h a t  t h e  S t a t e  o f  A l a s k a  i s  
u n d e r  a  d u t y  t o  p r o v i d e  t h e  A l a s k a n  p u b l i c  w i t h  r e g u l a r  r e p o r t s  
a s s e s s i n g  t h e  e x t e n t ,  c u r r e n t  s t a t u s ,  a n d  f u t u r e  o f  p u b l i c  t r u s t  
r e s o u r c e s .  T h i s  m a y  m e a n  t h a t  a n  e x t e n s i v e  i n f o r m a t i o n - g a t h e r i n g  
r e s p o n s i b i l i t y  e x i s t s  w h e r e b y  t h e  S t a t e  w o u l d  c o m p i l e  b e n c h m a r k  
d a t a  u p o n  w h i c h  f u t u r e  p u b l i c  r e p o r t s  c o u l d  b e  m a d e .  P e n d i n g  
c o m p l e t i o n  o f  t h a t  i n f o r m a t i o n ,  m o s t  d i s p o s a l s  a n d  e x c h a n g e s  o f  
p u b l i c  t r u s t  r e s o u r c e s  s h o u l d  p r o b a b l y  b e  h e l d  i n  a b e y a n c e .

T h e  w i s d o m  o f  d e l a y i n g  a l i e n a t i o n  o f  A l a s k a ' s  p u b l i c  t r u s t  
r e s o u r c e s  u n t i l  f u l l  i n f o r m a t i o n  c a n  b e  d i s c l o s e d  t o  t h e  p u b l i c  a n d  
d i g e s t e d  b y  t h e m  i s  s i m p l e :  h o w  c a n  w e  b e  s u r e  w e  a r e  g e t t i n g  f u l l
v a l u e  f o r  o u r  r e s o u r c e s  i f  w e  a r e  u n a w a r e  o f  w h a t  t h e y  a r e  w o r t h ?

A  t r u s t e e  h a s  t h e  d u t y  t o  d e t e r m i n e ,  u s u a l l y  t h r o u g h  
a p p r a i s a l ,  t h e  f a i r  m a r k e t  v a l u e  o f  t r u s t  a s s e t s  b e f o r e  a n y  s a l e  o r  
o t h e r  t r a n s f e r  o f  t h o s e  t r u s t  a s s e t s .  H a t c h e r  v  U . S .  N a t i o n a l  B a n k  
o f  O r e g o n . 6 4 3  P .  2 d  3 5 9 ,  3 6 4 - 3 6 6 .

T o  p r e v e n t  i m p a i r m e n t  o f  t h e  c o r p u s  o f  t h e  t r u s t ,  i t  i s  
e s s e n t i a l  t h a t  n o  a l i e n a t i o n  o f  t r u s t  r e s o u r c e s  b e  p e r m i t t e d  i n  t h e  
a b s e n c e  o f  a  f u l l  a n d  c o m p l e t e  p u b l i c  d i s c l o s u r e  o f  t h e  f u l l  v a l u e  
o f  t h e  t r u s t  r e s o u r c e s  i n v o l v e d .  A l l a r d  v  P a c i f i c  N a t i o n a l  B a n k . 
6 6 3  P .  2 d  1 0 4 ,  1 1 0 - 1 1 1  ( W a s h i n g t o n ,  1 9 8 3 )  ( E n  B a n c ) ;  B o g e r t ,  
Trusts 4 Trustees/ 5 9 6 1  ( 2 d  e d . ,  1 9 6 2 ) ;  H a t c h e r  v  U . S .  N a t i o n a l  
B a n k  o f  O r e g o n . 6 4 3  P .  2 d  3 5 9 ,  3 6 4 - 3 6 6 .

F o r  e x a m p l e ,  i n  A l a s k a ,  t h e r e  i s  g e n e r a l l y  a  p a u c i t y  o f  
i n f o r m a t i o n  t h a t  w o u l d  c o n s t i t u t e  a  f a i r  a n d  c o m p l e t e  a p p r a i s a l  o r  
i n v e n t o r y  o f  a l l  t h e  p u b l i c  a s s e t s  i n v o l v e d  i n  a  l a n d  s a l e  o r  
t i m b e r  s a l e .  Y e t  i t  s e e m s  c l e a r  u n d e r  b a s i c  p r i n c i p l e s  c f  t r u s t  
l a w ,  t h a t  t h e  S t a t e  s h o u l d  n o t  b e  a b l e  t o  a l i e n a t e  p u b l i c  t r u s t  
r e s o u r c e s  u n l e s s  a n d  u n t i l  i t  h a s  m a d e  p r i o r  d i s c l o s u r e  o f  t h e  t r u e  
v a l u e  o f  t h o s e  r e s o u r c e s  t o  t h e  p u b l i c ,  a s  b e n e f i c i a r i e s  o f  t h e  
p u b l i c  t r u s t .  I d .

F o l l o w i n g  t h e s e  f i d u c i a r y  d u t i e s  a n d  l e g a l  p r i n c i p l e s ,  t h e  
S t a t e  o f  A l a s k a ,  t h r o u g h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  
D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  s h o u l d  b e  m a k i n g  p e r i o d i c  r e p o r t s  t o  
t h e  A l a s k a n  p u b l i c  r e g a r d i n g  t h e  v a l u e  a n d  e x t e n t  o f  p u b l i c  t r u s t  
r e s o u r c e s .  A l s o ,  b e f o r e  a n y  s a l e  o r  e x c h a n g e  o f  s t a t e  l a n d  o c c u r s ,  
t h e  S t a t e  m u s t  w o r k  s e d u l o u s l y  t o  e n s u r e  t h a t  i t  k n o w s  a n d

b y  c o u r t s  i n  O r s g o n  a n d  W a s h i n g t o n :
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d i s c l o s e s  t h e  f u l l  e x t e n t  a n d  v a l u e  o f  a l l  o f  t h e  r e s o u r c e s
i n v o l v e d  i n  a  l a n d  s a l e ,  l a n d  e x c h a n g e ,  t i m b e r  s a l e ,  o r  o t h e r
t r a n s f e r  o f  p u b l i c  t r u s t  r e s o u r c e s .  F a c e t s  s u c h  a s  c u m u l a t i v e  
i m p a c t s  o f  l a n d  d i s p o s a l s  s h o u l d  n o t  b e  i g n o r e d  i n  t h i s  p r o c e s s .

I f  t h e  A l a s k a n  p u b l i c  i s  t o  b e  a b l e  t o  e n f o r c e  i t s  r i g h t s  a s  
b e n e f i c i a r y  o f  t h e  p u b l i c  t r u s t ,  t h e r e  m u s t  b e  a  r e g u l a r  f l o w  o f
i n f o r m a t i o n  t o  t h e  p u b l i c  f r o m  t h e  S t a t e  a s  t r u s t e e  i n  o r d e r  t o
e n a b l e  t h e  p u b l i c  t o  s a t i s f y  i t s e l f  t h a t  a d m i n i s t r a t i o n  o f  t h e  
t r u s t ' s  r e s o u r c e s  i s  p r o p e r .

I t  i s  i n  t h e  S t a t e ' s  b e s t  i n t e r e s t s ,  u n d e r  s o u n d  p r i n c i p l e s  o f  
t r u s t  a d m i n i s t r a t i o n ,  t o  g a t h e r  a n d  d i s s e m i n a t e  i n f o r m a t i o n  
r e g a r d i n g  t h e  v a l u e  o f  p u b l i c  t r u s t  r e s o u r c e s  h e l d  b y  t h e  S t a t e  f o r  
t h e  u s e  a n d  b e n e f i t  o f  t h e  p e o p l e .

F r a u d  c a n  b e  e s t a b l i s h e d  b y  s i l e n c e  o r  n o n - d i s c l o s u r e  w h e n  a 
f i d u c i a r y  r e l a t i o n s h i p  e x i s t s  b e t w e e n  t h e  p a r t i e s . . . . T h e  
f i d u c i a r y  h a s  a  d u t y  t o  f u l l y  d i s c l o s e  i n f o r m a t i o n  w h i c h  m i g h t  
a f f e c t  t h e  o t h e r  p e r s o n s ' s  r i g h t s  a n d  i n f l u e n c e  h i s  a c t i o n .

C a r t e r  v  H o b l i t . 7 5 5  P .  2 d  1 0 8 4 ,  1 0 8 6  ( A l a s k a ,  1 9 8 8 ) .

T h e  d u t y  o f  a  f i d u c i a r y  e m b r a c e s  t h e  o b l i g a t i o n  t o  r e n d e r  a 
f u l l  a n d  f a i r  d i s c l o s u r e  t o  t h e  b e n e f i c i a r y  o f  a l l  f a c t s  w h i c h  
m a t e r i a l l y  a f f e c t  h i s  r i g h t s  a n d  i n t e r e s t s .

G r e a t e r  A r e a  I n c .  v  B r o o k m a n . 6 5 7  P .  2 d  8 2 8 ,  8 3 0  ( A l a s k a ,  1 9 8 2 ) .

I M P A R T I A L I T Y :  W h e n  t h e r e  a r e  t w o  o r  m o r e  b e n e f i c i a r i e s  o f  a
t r u s t ,  t h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  d e a l  i m p a r t i a l l y  w i t h  t h e m . "  
R e s t a t e m e n t .  S e c o n d .  T r u s t s . 5 1 8 3 .

T h i s  d u t y  s p e a k s  f o r  i t s e l f .  T h e  S t a t e  c l e a r l y  c a n n o t  p r e f e r  
t h e  i n t e r e s t s  o f  o n e  s e g m e n t  o f  i t s  p o p u l a t i o n  o v e r  t h o s e  o f  
a n o t h e r  s e g m e n t .  T h e  S t a t e ' s  f i d u c i a r y  d u t i e s  r e q u i r e  i t  a t  a l l  
t i m e s  t o  a c t  i n  f a v o r  o f  t h e  i n t e r e s t s  o f  t h e  S t a t e  a s  a  w h o l e ,  n o t  
f o r  t h e  d i s c r e t e  a d v a n t a g e  o f  o n e  g e o g r a p h i c  r e g i o n ,  e t h n i c  g r o u p ,  
o r  o t h e r  f a c t i o n .

T h i s  i n c l u d e s  t h e  f i d u c i a r y  d u t y  t o  a v o i d  a c t i o n s  w h o s e  
p r i m a r y  m o t i v a t i o n  i s  t o  b e n e f i t  s t a t e  g o v e r n m e n t .

T h e  p o w e r  l o d g e d  i n  t h e  s t a t e . . . i s  t o  b e  e x e r c i s e d . . . a s  a 
t r u s t  f o r  t h e  b e n e f i t  o f  t h e  p e o p l e  a n d  n o t  a s  a  p r e r o g a t i v e  
f o r  t h e  a d v a n t a g e  o f  t h e  g o v e r n m e n t  a s  d i s t i n g u i s h e d  f r o m  t h e  
p u b l i c  g o o d . "

gger.y Connecticut, i6i u.s. 5 1 9 , 5 2 9 (1896).
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b. common Law obligations of the State of Alaska 
as Trustee

The essence of judicial enforcement of the Public Trust 
Doctrine is to guarantee that state government fulfills its 
fiduciary duties to current and future generations of Alaskans.

The fiduciary duties of trustees have been defined over 
centuries of experience by courts of equity. They provide 
safeguards that protect against dissipation of the natural resource 
wealth Alaskans are privileged to enjoy. The State's fiduciary 
duties as a trustee define the legal standard of wise stewardship 
over Alaska's common property resources.

What the law has labeled the "fiduciary duties" of trustees 
is, in many respects, nothing more than an attempt to codify some 
basic rules of common sense.

The Alaska Supreme Court has not yet given detailed attention 
to the State's common law obligations as trustee in the context of 
the Public Trust. Nonetheless, the Court has given some general 
guidance to the State's obligations as trustee.

The paramount duty of the State is to "equitably and wisely" 
regulate the harvest of Alaska's wildlife and fisheries resources. 
Metlakatla.Indian Community. Annette Island Reserve v Egan. 362 P. 
2d 901, 915 (Alaska, 1961). An inescapable corollary of this 
mandate is the state's obligation to maintain the habitat it 
controls and on which the vitality and abundance of many public 
trust resources depend. The importance of habitat protection is, 
unfortunately, too often underrated.27

The State is obligated to "equitably and wisely" manage 
Alaska's wildlife and fisheries resources at all times, not merely 
during the public's limited harvest opportunities. In other words, 
the state as manager of the public lands on which wildlife and 
fisheries resources are found is under a public trust obligation to 
"equitably and wisely" manage its wildlife and fish at all times, 
under all circumstances, and for the benefit of "fcll the people of 
the state." Metlakatla. supra.

Although the Alaska Supreme Court has not yet directly 
addressed the issue, it seems reasonable to anticipate that the 
Court would apply the standard of "equitable and wise" management 
beyond the sphere of fish and wildlife to include all of the other

27 When game begins to get scarce, people generally think 
end act in tha order of (1) preservation of breeding 
stock by means of game laws restricting the harvest; (2) 
artificial stocking; and (3) habitat improvement, which 
is sometimes unfortunate, since the third item is often 
more important than the first two. If suitable habitat 
is lacking, ...protection or stocking is useless.

E. Odum, H. Odum, Fundamentals of Ecology, p. 433 (2d Ed., 1959).
SEE ALSO; Hathiesen, Wildlife in America. Penguin Books (1977) p.
205.
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resources within the protection of the public trust doctrine in 
Alaska. In other words, whenever the State deals with fish, 
wildlife, timber, State land (regardless of whether or not the 
lands are washed by the tides), waters that occur in the natural 
state, or unappropriated minerals, the State owes public trust 
fiduciary duties of equitable and wise management.

What is meant by equitable and wise management? Although the 
Alaska Supreme Court's choice of terminology was probably 
deliberately general, and not susceptible of precise definition, 
some fundamental management principles can reasonably be imputed to 
the State as truatee under those broad standards. My research 
disclosed no specific guidance more useful than the following 
statements:

...fish and game resources are permitted to be harvested, but 
at the same time must be conserved to avoid depletion and 
extinction.

Herscher v State. 568 P. 2d 996, 1005 (Alaska, 1977).

Temporary inconveniences must be subordinated to a policy 
dedicated to preventing exploitation or annihilation of one of 
the greatest natural food resources known to mankind, to 
equitable regulation of seasonal harvests for the greatest 
benefit to the greatest number, while conserving and 
rebuilding for posterity.

Metlakatla Indian Community. Annette Island Reservation. 362 P. 2d 
901, 932 (Alaska, 1961).

The Alaska Supreme Court has ruled that the State does not 
have the right to manage natural resources as if it were a private, 
individual owner, seeking to maximize the income it can derive as 
quickly as possible, e.g., Metlakatla Indian Community. Annette 
Island Reserve v Egan. 362 P. 2d 901, 915 (Alaska, 1961). SEE
also: organised Village <?£ KaKe v Egan, 174 f. supp. 5 0 0 , 5 2 9,
(D.C. Alaska, 1959).

The State of Alaska is required to manage its public, natural 
resource wealth not as an owner, but as a trustee. Metlakatla 
Indian Community. Annette Island Reserve v Egan. 362 P. 2d 901, 915 
(Alaska, 1961); aff'd. 369 U.S. 45 (1962); Herscher v State. 568 
P. 2d 996, 1003, 1005 (Alaska, 1977); Owsichek v State. 763 P. 2d 
488, 492-496 (Alaska, 1988); CWC Fisheries. Inc. v Bunker. 755 P. 
2d 1115 (Alaska, 1988); McDowell v State. 785 P. 2d 1, 12, 16, 18 
(Alaska, 1989); Gilbert v State. 803 P. 2d 391, 398-399 (Alaska,
1990).

The state as trustee must manage its resources for the benefit 
of the beneficiary of the trust: All the people of the State of
Alaska.

Alaskans will not want, and above all else do not need, a 
resources policy which will prevent orderly development of the 
great treasures which will be theirs. But they will want, and
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denan£L..effectivo safeguards against the exploitation of thq 
heritage bv persons and corporations whose only aim is to akl^ 
thl qraw and get out, leaving nothing that is permanent t Q 
tha nay, state except...perhaps, a few scars In the earth which 
can never be healed...

E.L. Bartlett's Address to the delegates of the Alaska 
Constitutional Convention, Fairbanks, 1955.

The power to manage public trust resources lies with the 
state, as sovereign, but:

...it is to be exercised like all other powers of government 
as a trust for the benefit of the people, and not...for the 
benefit, .of private.^ndi-Viduals.. a3_dlstincruished from the PMbiig-q.ggd,

Owsichek v State. 763 P. 2d 488, 494 (Alaska, 1988), citing Geer v 
Connecticut. 161 U.S. 519, 529 (1896) (emphasis in original).

Among the state's conservation and management duties as 
trustee must be the obligation to prevent impairment of options for 
future generations of Alaskars. This derives from the State's 
fiduciary duty to prevent impairment of the corpus of the public 
trust.

Although it arose in the context of discussion of the 
sustained yield requirement of Article VIII, 5 4, rather than the 
common use clause of Art. VIII, § 3, the duty to prevent erosion of 
the quality of Alaska's public trust resources was well-expressed 
by Alaska Supreme Court Chief Justice Jay Rabinowitz:

Quality as well as quantity of available resources must be 
considered in determining whether sustained yield requirements 
have been met. The framers and legislature must have intended 
that the level of timber available to future generations...be 
undiminished.

20 In a case nullifying a grant of a license to construct a 
hydroelectric power p^ant on the Snake River, the United States 
Supreme Court ruled as follows:

The test is whether the project will be in the public 
interest. And that determination can be made only after an 
exploration of all issues relevant to the "public interest," 
including further power demand and supply, alternative sources 
of power, the public interest in preserving reaches of wild 
rivers and wilderness areas, the preservation of anadromous 
fish for commercial and recreational purposes, and the 
protection of wildlife.

Udall v Federal Power Commission. 387 U.S. 428, 450 (1967).
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S E A C C  v  S t a t e . 6 6 5  P .  2 d  5 4 4 ,  5 5 7  ( A l a s k a ,  1 9 8 3 )  ( R a b i n o w i t z ,
d i s s e n t i n g ) .

G o v e r n o r  J a y  H a m m o n d ,  t h e  f o r e m o s t  c o n s e r v a t i o n i s t  a m o n g  a l l  
A l a s k a ' s  G o v e r n o r s ,  a p t l y  s t a t e d  t h e  i m p o r t a n c e  o f  c o n s i d e r i n g  t h e  
n e e d s  o f  f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s  r e g a r d i n g  p u b l i c  t r u s t  
r e s o u r c e s :

. . . W h i l e  a  p a r t i c u l a r  s p e c i e s  o f . . . w i l d l i f e  m a y  h a v e  l i t t l e  
r e l a t i v e  v a l u e  n o w ,  t h e  f u t u r e  m a y  f i n d  i t  s u d d e n l y  i n  g r e a t  
d e m a n d .  I f  t h e  l a n d  i s  i n c a p a b l e  o f  p r o d u c i n g  i t  t o  t h e  
d e m a n d  l e v e l ,  a n  i m p o r t a n t  l a n d  m a n a g e m e n t  o p t i o n  i s  l o s t ,  t o  
t h e  d e t r i m e n t  o f  t h e  p u b l i c  w e l f a r e .

G o v e r n o r  J a y  S .  H a m m o n d ' s  t r a n s m i t t a l  l e t t e r ,  A p r i l  8 ,  1 9 7 8 ,
a c c o m p a n y i n g  S S  S B  5 9 ,  c i t e d  i n  S E A C C  v  S t a t e . 6 6 5  P .  2 d  5 4 4 ,  5 5 6 -  
5 5 7 ,  f n .  6 ( A l a s k a ,  1 9 8 3 )  ( R a b i n o w i t z ,  d i s s e n t i n g ) .

I t  w o u l d  b e  a  v i o l a t i o n  o f  t h e  p u b l i c  t r u s t  i f  a n y  o n e  o f  t h e  
p u b l i c  u s e s  o f  p u b l i c  t r u s t  p r o p e r t y  w o u l d  b e  d e s t r o y e d  o r  g r e a t l y  
i m p a i r e d  a s  a  r e s u l t  o f  S t a t e  a c t i o n .  S E E :  C i t v  o f  M a d i s o n  v  
S t a t e . 8 3  NW 2 d  6 7 4 ,  6 7 8  ( W i s e .  1 9 5 7 ) ,  ( r e g a r d i n g  p o t e n t i a l
p e r m a n e n t  i m p a i r m e n t  o f  L a k e  M o n o n a ) .

c .  W h o  A r e  t h e  B e n e f i c i a r i e s  o f  t h e  P u b l i c  T r u s t  i n  
A l a s k a ?

T h e  b e n e f i c i a r i e s  o f  A l a s k a ' s  p u b l i c  t r u s t  d o c t r i n e  a r e  a l l  
t h e  p e o p l e  o f  t h e  S t a t e  o f  A l a s k a ,  i n c l u d i n g  f u t u r e  g e n e r a t i o n s .  
F i r s t  a n d  f o r e m o s t ,  t h e  s t a t e  h a s  a  f i d u c i a r y  o b l i g a t i o n  t o  m a n a g e  
p u b l i c  t r u s t  r e s o u r c e s  f o r  t h e  b e n e f i t  o f  " a l l  t h e  p e o p l e  o f  t h e  
s t a t e "  o f  A l a s k a .  M e t l a k a t l a  I n d i a n  C o m m u n i t y .  A n n e t t e  I s l a n d  
R e s e r v e  v  E g a n . 3 6 2  P .  2 d  9 0 1 ,  9 1 5  ( A l a s k a ,  1 9 6 1 ) .

. . . t h e  p u b [ l ] i c  t r u s t  d o c t r i n e  d i c t a t e s  t h a t . . . ( p u b l i c  t r u s t  
r e s o u r c e s )  m u s t  b e  o p e n  t o  a l l  o n  e q u a l  t e r m s  a n d  w i t h o u t  
p r e f e r e n c e  a n d  t h a t  a n y  c o n t r a r y  s t a t e  o r  m u n i c i p a l  a c t i o n  i s  
i m p e r m i s s i b l e ,  ( e m p h a s i s  s u p p l i e d  i n  o r i g i n a l )

. . . i n  o r d e r  t o  e x e r c i s e  r i g h t s  g u a r a n t e e d  b y  t h e  p u b l i c  t r u s t  
d o c t r i n e ,  t h e  p u b l i c  m u s t  h a v e  a c c e s s . . .

SiOCUB Y  Borough PC gglniflr, 569 A .  2d 312, 316 ( S u p .  C t . ,  N e w  
J e r s e y ,  1 9 8 9 ) .

T h e  c l a s s  o f  p e o p l e  w h o  a r e  p r o p e r l y  s e e n  a s  c o m p r i s i n g  t h e  
b e n e f i c i a r i e s  o f  t h e  p u b l i c  t r u s t  i n  A l a s k a  i n c l u d e s  a l l  A l a s k a  
c i t i z e n s ,  a s  w e l l  a s  f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .  S E A C C  v  
S t a t e . 6 6 5  P .  2 d  5 4 4 ,  5 5 7  ( A l a s k a ,  1 9 8 3 )  ( R a b i n o w i t z ,  d i s s e n t i n g ) ;  
S E E  A L S O :  S h i v e l v  v  B o w l b v . 1 5 2  U . S .  3 3 1 ,  3 3 7  ( 1 8 9 4 ) ,  r e f e r r e d  t o  
a s  t h e  " s e m i n a l  c a s e  i n  A m e r i c a n  p u b l i c  t r u s t  j u r i s p r u d e n c e "  i n  
P h i l l i p s  P e t r o l e u m  v  M i s s i s s i p p i , 4 8 4  U . S .  4 6 9 ,  4 7 3  ( 1 9 8 8 ) .
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T h e  p u b l i c  t r u s t  d o c t r i n e  m a i n t a i n s  t h a t  g o v e r n m e n t  h o l d s  
u n t a k e n  w i l d l i f e  i n  t r u s t  f o r  p u b l i c  u s e ,  a n d  t h a t  g o v e r n m e n t  
o w e s  a  f i d u c i a r y  d u t y  t o  m a n a g e  s u c h  r e s o u r c e s  f o r  t h e  c o m m o n  
g o o d  o f  t h e  p u b l i c  a s  b e n e f i c i a r y .

M c D o w e l l  v  S t a t e .  7 8 5  P .  2 d  1 ,  1 6 ,  f n  9 ,  a n d  1 8  ( R a b i n o w i t z
d i s s e n t i n g )  ( A l a s k a ,  1 9 8 9 ) ;  S E E  A L S O :  G i l b e r t  v  S t a t e . 8 0 3  P .  2 d
3 9 1 ,  3 9 8  ( A l a s k a ,  1 9 9 0 )  ( c i t a t i o n s  o m i t t e d ) .

I n  s u m m a r y ,  t h e  S t a t e  m u s t  m a n a g e  a l l  p u b l i c  t r u s t  r e s o u r c e s  
f o r  t h e  b e n e f i t  o f  t h e  e n t i r e  S t a t e ,  w i t h o u t  d i s r e g a r d i n g  t h e  n e e d s  
o f  f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .

d .  E x c h a n g e  o r  D i s p o s a l  o f  S t a t e  L a n d  a n d  t h e  
C o n t i n u i n g  O b l i g a t i o n s  o f  t h e  P u b l i c  T r u s t

C a n  t h e  g o v e r n m e n t  o f  t h e  S t a t e  o f  A l a s k a  f r e e  i t s e l f  o f  i t s  
o b l i g a t i o n s  u n d e r  t h e  p u b l i c  t r u s t  d o c t r i n e  b y  s e l l i n g  o r  
e x c h a n g i n g  p u b l i c  t r u s t  r e s o u r c e s  t o  p r i v a t e  p a r t i e s ?

T h e  a n s w e r  i n  a l m o s t  a l l  c i r c u m s t a n c e s  i s  " N o . "  T h e  p u b l i c  
t r u s t  e n t a i l s  g o v e r n m e n t a l  r e s p o n s i b i l i t i e s  t h a t  c a n n o t  b e  
d i s r e g a r d e d ,  d e l e g a t e d ,  s o l d ,  o r  o t h e r w i s e  a l i e n a t e d .

T h e  p u b l i c  t r u s t  d o c t r i n e . .  . r e q u i r e s  t h e  s t a t e  t o  m a i n t a i n  i t s  
d o m i n i o n  i n  t r u s t  f o r  t h e  p e o p l e ,  ( c i t a t i o n  o m i t t e d )

O r i o n  C o r n  v  S t a t e . 7 4 7  P .  2 d  1 0 6 2 ,  1 0 7 2  ( W a s h i n g t o n ,  1 9 8 7 )  ( f i n  
b a n s ) ,  c i t e d  w i t h  a p p r o v a l  i n  CWC F i s h e r i e s .  I n c .  v B u n k e r . 7 5 5  P .  
2 d  1 1 1 5 ,  1 1 1 8  ( A l a s k a ,  1 9 8 8 ) .

T h e  S t a t e  c a n  n o  m o r e  a b d i c a t e  i t s  t r u s t  o v e r  p r o p e r t y  i n  
w h i c h  t h e  w h o l e  p e o p l e  a r e  i n t e r e s t e d . . . t h a n  i t  c a n  a b d i c a t e  
i t s  p o l i c e  p o w e r s  i n  t h e  a d m i n i s t r a t i o n  o f  g o v e r n m e n t  a n d  t h e  
p r e s e r v a t i o n  o f  p e a c e .

I l l i n o i s  C e n t r a l  R . R .  v  I l l i n o i s . 1 4 6  U . S .  3 8 7 ,  4 5 3  ( 1 8 9 2 ) .

A l t h o u g h  t h e  S t a t e  m a y  c o n v e y  a  1 u s  p r i v a t u m  i n t e r e s t  i n  t r u s t  
r e s o u r c e s ,  t h e  p u b l i c ' s  1 u s  p u b l i c u m  ( p u b l i c  t r u s t )  i n t e r e s t  c a n n o t  
o r d i n a r i l y  b e  a l i e n a t e d .  I l l i n o i s  C e n t r a l  R . R .  v  I l l i n o i s . 1 4 6  U . S .  
3 8 7 ,  4 5 3  ( 1 8 9 2 ) . ”

T h e  S t a t e  h a s  a n  a f f i r m a t i v e  f i d u c i a r y  o b l i g a t i o n  t o  p r e v e n t  
u n n e c e s s a r y  d i m i n u t i o n s  i n  t h e  c o r p u s  o f  t h e  p u b l i c  t r u s t .  T h e  
S t a t e  m u s t  e n s u r e  t h a t  t h e r e  i s  n o  a v o i d a b l e ,  s i g n i f i c a n t  r e d u c t i o n  
o f  t h e  r i g h t s  o f  t h e  p u b l i c  t o  r e s o u r c e s  h e l d  b y  t h e  S t a t e  i n  t r u s t

” Bruacp Towfrpflt Co. y Stata. By and T h i W  t'* w  567 p.
2 d  1 0 3 7 ,  1 0 4 3 - 1 0 4 4  ( O r e g o n ,  1 9 7 8 ) .  S E E  A L S O :  . u p e r i o r
C o u r t  v  L v o n . 2 9  C a l .  3 d  2 1 0 ,  2 2 6  ( 1 9 8 1 ) :  " I t  i s  v * .  k _ . l e d  t h a t  
i f  t h e  s t a t e  h o l d s  t h e s e  l a n d s  i n  t r u s t  f o r  t h e  b e n e f i t  o f  t h e  
p u b l i c ,  i t s  c o n v e y a n c e  o f  t i t l e  t o  p r i v a t e  p e r s o n s  d o e s  n o t  
r e c e s s a r i l y  f r e e  t h e  p r o p e r t y  f r o m  t h e  b u r d e n  o f  t h e  p u b l i c  t r u s t . "



for the benefit of the public. SEE: Bean, The Evolution of
National wildlife La*/ P- 41 (1983), quoting State v Jersey Central 
P o w e r  & Light Co.. 351 A. 2d 337 (New Jersey, 1976).

Under the public trust doctrine, the State...(has) the right
and the duty to protect and preserve the public's interest in
wildlife resources.

In re Steuart Transportation Co. 495 F. Supp. 38, 40 (E.D. 
Virginia, 196J).

Briefly summarized, the public trust imposes the following 
limitations on the power of the State to convey public trust 
resources free of the public trust:

1. Clear legislative authority and intent are required. 
Conveyances of public trust resources are interpreted 
strictly against the grantee.

2. The conveyance should not be made to further private 
interests; it should further the public's trust 
interests.

3. There should be no substantial impairment of the public's 
use of the remaining trust resources.

4. A private owner's use of trust resources may be 
restricted or prohibited in order to protect public uses 
of public trust resources.

5. Conveyances of public trust resources are revocable by 
the State.

A more detailed analysis of these points of law follows.
In Alaska there are many procedural safeguards regarding the 

disposal, sale, or lease of state land, e.g., Alveska Ski Coro, v
HalflflMfllfch/ 426 P. 2d 1006, 1114 (Alaska, 1967); MQQre v S&flfefl.
553 P. 2d 8, 30 (Alaska, 1976); Alaska Constitution, Article VIII, 
§10. Special, additional, protections govern disposal of state- 
owned timber resources. SEE: AS 38.

In accordance with the mandate of the Alaska Constitution, 
Article VIII, §10, the first Alaska Legislature enacted the Alaska 
Land Act, AS 38.05, which contains at least two provisions 
requiring that any disposition of State-owned land must be 
consistent with the best interests of current and future
generations of Alaskans. AS 38.05.035; AS 38.05.285.

One of the procedural prerequisites of a best interests 
finding is Ha reasoned evaluation of the wisdom of a proposed 
disposition of land..." Moore v State. 553 P. 2d 8, 31 (Alaska, 
1976). DNR's record of decision for any land disposal or land 
exchange must demonstrate that the agency made a reasoned
evaluation of the available evidence, otherwise its decision will 
be arbitrary and capricious. Moore v State. 553 P. 2d 8, 36 
(Alaska, 1976).

No Alaska Supreme Court case yet applied a public trust 
analysis to a state land disposal or exchange. The following
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w ' H i  II

analysis is one way in which the Court could approach such a 
problem.

The public trust doctrine is the source of additional 
safeguards, substantive in nature, that apply to disposals of the 
State's natural resource patrimony.

...the ownership and dominion and sovereignty over 
lands.. .within the limits of the several states, belong to the 
respective states...to use or dispose of any portion thereof, 
when that can be done ..without substantial impairment of the 
interest of the public..
• • •
This follows necessarily from the public character of the 
property, being held by the whole people for purposes in which 
the whole people are interested.
• • •
There can be no irrepealable contract in a conveyance of 
property by a grantor in disregard of a public trust, under 
which he was bound to hold and manage it.

(emphasis added) Illinois. Central R. Co. v State of Illinois. 146 
U.S. 387 (1892). SEE ALSO: Golden Feather Community Association
v Thermalito Irrigation District. 244 cal. Rptr. 830 (1988).

Many state supreme courts that have considered the effect of 
the public trust doctrine on attempts by a state to alienate public 
lands have concluded that the state has continuing obligations 
under the public trust from which the state can only be freed under 
rare circumstances.31

Under public trust principles, the State as trustee has the 
duty to protect and maintain the trust property and regulate 
its use. Presumptively, this duty is to be implemented by 
devoting the land to actual public uses, e.g., recreation. 
Sale of the property would be permissible only where the sale

30 The proposed conveyance of public trust resources at 
Leask Lakes (ADL #12555) would violate the rule of "no substantial 
impairment." The proposed conveyance would result in a substantial 
net loss and impairment of wildlife habitat by trading unlogged 
land for largely cut-over land at White River. The proposed 
exchange would also promote fragmentation of wildlife habitat and 
substantially reduce the wildlife habitat value of public trust 
land at George River, adjacent to the Leask Lakes tract. SEE: 
ADF&G Memorandum, May 14, 1991, from Richard Reed to Andy Pekovich, 
DNR; ADF&G Memorandum, September 17, 1991, from Matt Kirchoff to 
Dave Anderson.

31 As with moat aspects of the public trust doctrine, 
Individual states are free to formulate the rule they deem most 
appropriate.

3 6



f
promotes a valid public purpose. (specific public trust 
purposes appear in the Hawaiian Admission Act, 31 Stat 141.)

State bv Kobavashi v Zlmrina. 566 P. 2d 725, 737 (Hawaii, 1977).

...in the exercise of...(tho public] trust the state may 
dispose of a partial interest in such lands, in the interest 
of all the people of the state, provided the primary purposes 
Of ..the trust..are not unduly abridged or burdened thereby.

[the state]...cannot parcel or alienate them or otherwise 
interfere with the public purposes of the trust in which they 
are held.

State v Longyear Holding Co.. 29 N.W. 2d 657, 669-670 (Minnesota, 
1947). (emphasis added); compare Gould v Grevlock. 215 N.E. 2d
114, 121-123 (Massachusetts, 1966).

When lands are c by the State for the public trust, it is
the State's du protect the trust and not surrender the
rights thereto. itation omitted) It is thus the public 
policy of this Sta.e with respect to...(public trust submerged 
lands) that they may be disposed of only when the Department 
of Conservation determines that such lands are of no 
substantial public value for hunting, fishing, swimming, 
pleasure boating, or navigation, and that the general public 
interest will not be impaired. (citation omitted)

People ex rel. MacMullan v Babccck. 196 N.W. 2d 489, 497 (Michigan, 
1972) .

The formulation of the State's public trust duties in Michigan 
was based on interpretation of the public trust set forth in 
Michigan's State Constitution. People ex rel. MacMullan v Babcock. 
196 N.W. 2d 489, 497 (Michigan, 1972). The Alaska Constitution's 
public trust, augmented by the popular Initiative of 1983, cannot 
reasonably be said to impose obligations that are any weaker than 
Michigan's.

A decision by the State to trade public lands cannot stand 
unless the trade is clearly in the public interest. A 
determination (pursuant to AS 38.50) that a land exchange is in the 
public interest can only be made after evaluating and making known 
to the public a reasonable quantum of information to enable the 
public to reach rational conclusions about the value of the 
respective parcels of land to be exchanged.*2

32 Examples of the type of information that should be made 
public prior to an AS 38.50 land exchange would include (but not 
necessarily be limited to) supply and demand data, including 
current value, for all of the timber, fisheries, wildlife, water, 
recreational, and other resources present on the lands to be

37



On* of th* fundamental o .gations of a trustee under 
centuries of equitable tradition is that a trustee must not permit 
the wasting away of the corpus of the trust. Restatement. Second. 
Imaka, 15 176, 181.

The Trustee must exercise discretion in making day-to-day
management decisions, and in order to be responsible, the
discretion must be exercised on the basis of reliable and
reasonably complete information. Hatcher v U.S. National Bank of 
Oregon 643 P. 2d 359, 364-366.

Although some modicum of impairment of public trust uses is 
probably permissible when it is appurtenant to a land transfer, 
courts should apply the "hard look" doctrine in assessing 
infringements on public trust values to determine whether or not 
the land transfer requires judicial invalidation in order to 
conform state action to the overriding duties of the public 
trust.

"Hard look" judicial review of State efforts to alienate
public trust resources ensures that arbitrary decisions will be 
overturned, i.e., decisions where the agency has not "genuinely 
engaged in reasoned decision making" of all the salient issues. 
Gilbert v State. 803 P. 2d 391, 398 (Alaska, 1990) (citations
omitted).

One key purpose of the public trust doctrine is to police 
attempted dispositions of public lands by State Legislatures. If 
courts were simply to rubber stamp legislative decisions that a 
proposed disposition is in the public interest, the public trust 
doctrine would have no teeth. Consequently, there is a 
longstanding judicial policy of closely scrutinizing legislative 
declarations that a proposed disposition of public land is "in the 
public interest." Martin v Waddell. 41 U.S. 366, 411 (1842).

Alaskan courts should adopt this salutary policy of judicial 
skepticism and should strictly scrutinize all proposed exchanges 
and disposals of public trust resources.

...the self-serving recitation of a public purpose within a
legislative enactment is not conclusive of the existence of
such a purpose.

Citv of Salem v McMackin. 291 N.E. 2d 807 (Illinois, 1972).33

Th* Trustae is at all times accountable to the beneficiaries

exchanged. This is a hefty informational burden. The
alternative— making a decision to trade away stats land and 
resources in th* absence of this sort of fundamental information 
describing the parcels' respective values— would certainly be a 
breach of the state's fiduciary duties to manage the public lands.

33 SEE ALSO: Sax, "The Public Trust Doctrine in Natural
Resources Law: Effective Judicial Intervention," 68 Mich. L. Rev. 
489-491.
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o f  t h e  t r u a t .  R e s t a t e m e n t .  s e c o n d .  T r u a t a .  § 1 1 7 2 ,  1 7 6 ,  1 8 1 ;  1
S c o t t  o n  T r u a t a .  § 1 7 3 .

A  d a c i a i o n  t o  a l i e n a t e  p u b l i c  t r u a t  r a a o u r c a a ,  i n c l u d i n g  l a n d ,  
s h o u l d  b a  p r a c a d a d  b y  a  t h o r o u g h  g o v a r n a a n t a l  a s s e s s m e n t  o f  a l l  t h a  
p u b l i c  v a l u e s  a f f e c t e d .  P u b l i c  n o t i c a  s h o u l d  i n c l u d e  t h e  d e g r e e  o f  
e f f e c t  o f  t h e  p r o j e c t  o n  p u b l i c  t r u a t  u s e e ,  t h e  i m p a c t  o f  t h e  
i n d i v i d u a l  p r o j e c t  o n  t h e  p u b l i c  t r u s t  r a a o u r c a ,  t h e  i m p a c t  o f  t h e  
i n d i v i d u a l  p r o j e c t  w h a n  e x a m i n e d  c u m u l a t i v e l y  w i t h  e x i s t i n g  
i m p e d i m e n t s  t o  f u l l  u s e  o f  t h e  p u b l i c  t r u s t  r e s o u r c e ,  t h e  I m p a c t  o f  
t h e  p r o j e c t  o n  t h e  p u b l i c  t r u s t  r e s o u r c e  w h e n  t h a t  r e s o u r c e  i s  
e x a m i n e d  i n  l i g h t  o f  t h e  p r i m a r y  p u r p o s e  f o r  w h i c h  t h e  r e s o u r c e  i a  
s u i t e d ,  i . e . ,  c o m m e r c e ,  n a v i g a t i o n ,  f i s h i n g ,  o r  r e c r e a t i o n ,  t h e  
d e g r e e  t o  w h i c h  b r o a d  p u b l i c  u s e s  a r e  s e t  a s i d e  I n  f a v o r  o f  m o r e  
l i m i t e d  o r  p r i v a t e  o n e s ,  a n d  c l e a r ,  a d v a n c e  p u b l i c  d i s c l o s u r e  o f  
t h e  p e r t i n e n t  f a c t s  a n d  d a t a .  S E E  G E N E R A L L Y :  K o o t e n a i
E n v i r o n m e n t a l  A l l i a n c e  v  P a n h a n d l e  Y a c h t  C l u b .  I n c . .  6 7 1  P .  2 d  
1 0 8 5 ,  1 0 9 1  ( I d a h o ,  1 9 8 3 ) ,  c i t e d  i n  CWC E l s h a r l a s .  I n c .  v  B u n k e r . 
7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 8  ( A l a s k a ,  1 9 8 8 ) .

A  d e c i s i o n  t o  e x c h a n g e  p u b l i c  l a n d  f o r  p r i v a t e  l a n d  p u r s u a n t  
t o  AS 3 8 . 5 0  w o u l d  t h e r e f o r e  h a v e  t o  b e  b a s e d  o n  r e a s o n a b l y  c o m p l e t e  
i n f o r m a t i o n  a b o u t  t h e  r a n g e ,  q u a n t i t y ,  a n d  q u a ' i t y  o f  r e s o u r c e s  
w r a p p e d  u p  i n  t h e  p a r c e l s  t o  b e  e x c h a n g e d ,  w i t h  a l l  s u c h  
i n f o r m a t i o n  t i m e l y  c o m m u n i c a t e d  t o  t h e  p u b l i c  i n  a  m a n n e r  
s a t i s f y i n g  t h e  s a f e g u a r d s  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  V X I X ,  
SS 9 a n d  1 0 . *  A l l a r d  v  P a c i f i c  N a t i o n a l  B a n k .  6 6 3  P .  2 d  1 0 4 ,  
1 1 0 - 1 1 1  ( W a s h i n g t o n ,  1 9 8 3 )  ( E n  B a n c ) ;  B o ;  i r t ,  T r u s t s  t  T r u s t e e s . 
$ 9 6 1  ( 2 d  e d . ,  1 9 6 2 ) ;  H a t c h e r  v  U . S .  N a t i o n a l  B a n k  o f  O r e o o n . 6 4 3  
P .  2 d  3 5 9 ,  3 6 4 - 3 6 6 .

A  d e c i s i o n  b y  t h e  S t a t e  t o  t r a d e  p u b l i c  l a n d s  c a n n o t  s t a n d  
u n l e s s  t h e  t r a d e  i s  c l e a r l y  i n  t h e  p u b l i c  i n t e r e s t .  T h a t  
d e t e r m i n a t i o n  c a n  o n l y  b e  m a d e  a f t e r  e v a l u a t i n g  a n d  m a k i n g  k n o w n  t o  
t h e  p u b l i c  s u p p l y  a n d  d e m a n d  d a t a ,  i n c l u d i n g  c u r r e n t  v a l u e ,  f o r  a l l

A l a s k a  C o n s t i t u t i o n ,  A r t .  V I X X ,  § 9  p r o v i d e s :
S u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n ,  t h e  
l e g i s l a t u r e  m a y  p r o v i d e  f o r  t h e  s a l e  o r  g r a n t  o f  s t a t e  
l a n d s ,  o r  i n t e r e s t s  t h e r e i n ,  a n d  e s t a b l i s h  s a l e s  
p r o c e d u r e s .  A l l  M l M - f l l  m u t t  J h l U - f l Q D f c a l n  a u c h  
r e s e r v a t i o n s  t o  t h e  S t a t e  o f  a l l  r e s o u r c e s  a s  m a y  b e

E i a u l r t d  fey conqriM B  tht jfcafca and ihaULprcvldt-Xflg 
a c c e s s  t o  t h t a s  r n o u r c « « .  R e s e r v a t i o n s  o f  a c c e s s  s h a l l  
n o t  u n n e c e s s a r i l y  i m p a i r  t h e  o w n e r s '  u s e ,  p r e v e n t  t h e  
c o n t r o l  o f  t r e s p a s s ,  o r  p r e c l u d e  c o m p e n s a t i o n  f o r  
d a m a g e s ,  ( e m p h a s i s  a d d e d )

A l a s k a  C o n s t i t u t i o n ,  A r t .  V X X I ,  § 1 0  p r o v i d e s :

N o  d i s p o s a l s  o r  l e a s e s  o f  s t a t e  l a n d s ,  o r  i n t e r e s t s  
t h e r e i n ,  s h a l l  b e  m a d e  w i t h o u t  p r i o r  p u b l i c  n o t i c e  a n d  
o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t  a s  m a y  b a  
p r e s c r i b e d  b y  l a v ,
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o f  t h e  t l a b o r ,  f i s h e r i e s ,  w i l d l i f e ,  w a t e r ,  r e c r e a t i o n a l ,  a n d  o t h a r  
r a a o u r c a a  p r a a a n t  o n  t h a  l a n d a  t o  b a  e x c h a n g e d .

T o  s u s s a r l z a ,  a  S t a t a  c a n n o t  n o r m a l l y  c o n v o y  p u b l i c  t r u a t  l a n d  
u n l a a a  i t  c a n  b a  d i a p o a a d  o f  w i t h o u t  a n y  a u b a t a n t i a i  i n p a i r s e n t  o f  
t h a  p u b l i c ' a  t r u a t  r i g h t s .  I l X l n f l l l -  C s n U f l l  R a l l x o h t L  .C g ,_  y

UiinflJLl# 146 U . S .  3 8 7  ( 1 8 9 2 ) ;  CWC f i s h e r i e s .  I n c .  v  B u n k a r . 7 5 5  
P .  2 d  1 1 1 5 ,  1 1 1 9  ( A l a a k a ,  1 9 8 8 ) ;  M o r a a  v  Q r a o o n  D l v .  o f  s t a t a  
U n s l I ,  5 9 0  P .  2 d  7 0 9 - 7 1 1  ( O r e g o n ,  1 9 7 9 ) ;  O x a n a e c o u n t y  v  H a l a . 1 0 6  
c a l .  R p t r .  8 2 5 ,  8 4 9 - 8 5 2  ( C a l .  A p p .  1 9 7 3 ) ;  R i v i a r a  A s s o c i a t i o n  y  
T o w n  o f  W o r t h  H a a p a t a a d . 2 7 6  N . Y . S .  2 d  2 4 9 ,  2 5 6 - 2 5 7  ( S u p .  C t .  N a a s .  
C o .  1 9 6 7 ) ,  a l l . ’ d  a u fa  D f l j  H a n n o r  M a r i n a  R a a l t v  v  H a c h t l a r . 2 2  NY 2 d  
8 2 5  ( 1 9 6 8 ) .

O n l y  i n  r a r a  i n a t a n c a a  a a y  a  g r a n t e e  a c q u i r a  a  r i g h t  t o  u s a  
f o r a a r  t r u a t  p r o p a r t y  f r a a  o f  t r u a t  r a a t r i c t i o n a .  H a t i o n a l  A u d u b o n  
S f l c l s t v _ _ v _ ^ S u D s r l o r  C o u r t  o f  A l o i n a  C o u n t y . 6 5 8  P .  2 d  7 0 9 ,  7 2 3  
( C a l i f o r n i a ,  1 9 8 3 )  ( i a _ f l f t n l S ) ,  C i t a d  i n  CWC F l a h a r l a a .  I n c .  v  
B u r k a r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 1  ( A l a s k a ,  1 9 8 8 ) .

A c c o r d i n g  t o  t h a  A l a s k a  S u p r a s a  C o u r t ,  t h a  k a y  f a c t o r  t o  
c o n a i d a r  i n  d e t e r a i n i n g  t h a  s i g n i f i c a n c e  o f  a  c o n v a y a n c a  i s  n o t  t h a  
s i z e  o r  l o c a t i o n  o f  t h a  p a r t i c u l a r  p a r c e l ,  b u t  t h a  s c o p e  o f  t h a  
a u t h o r i z i n g  l e g i s l a t i o n  a n d  t h a  p o t e n t i a l  f o r  c o n v a y a n c a a  s a d a  
p u r s u a n t  t o  t h o a a  s t a t u t e s . n  I d .

Z t  i s  n o n e t h e l e s s  p o s s i b l e  f o r  t h o  S t a t a  t o  p a s s  t i t l e  t o  a  
p a r c e l  o f  S t a t e - o w n e d  l a n d  f r e e  o f  a n y  p u b l i c  t r u s t  o b l i g a t i o n s .  
S u c h  i n s t a n c e s  a r a ,  a d s i t t a d l y ,  q u i t e  r a r e .

T h o  t o s t  a n n o u n c e d  b y  t h e  A l a s k a  S u p r a s a  C o u r t  f o r  p e r m i t t i n g  
a l i e n a t i o n  o f  l a n d  s u b j e c t  t o  t h a  p u b l i c  t r u s t ,  f r e e  o f  t r u s t  
d u t i e s ,  i s  t w o f o l d :

. . . w a  a u s t  a s k ,  f i r s t ,  w h e t h e r  t h a  c o n v a y a n c a  w a s  s a d a  i n  
f u r t h e r a n c e  o f  s o a a  s p e c i f i c  p u b l i c  t r u s t  p u r p o s e  a n d ,  s e c o n d ,  
w h e t h e r  t h o  c o n v a y a n c a  c a n  b e  m a d e  w i t h o u t  s u b s t a n t i a l  
i s p a i r s a n t  o f  t h a  p u b l i c ' s  i n t e r e s t . . . ( c i t a t i o n s  o a i t t e d )  I f  
e i t h e r  o f  t h e s e  q u e s t i o n s  c a n  b o  a n s w e r e d  i n  t h a  a f f i r m a t i v e ,  
c o n v a y a n c a  f r a a  o f  t h o  p u b l i c  t r u s t  w o u l d  b a  p e r s i s s i b l e .  
( c i t a t i o n  o a i t t e d )

C W C , f l a h a r l a a .  I n c .  v  B u n k a r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 9  ( A l a s k a ,  1 9 8 8 ) .

I n  a p p l y i n g  t h a  t w o - p r o n g e d  t e s t  a n n o u n c e d  i n  CWC f l a h a r l a a .  
I n c .  v  B u n k a r .  t h e  A l a s k a  S u p r a s a  C o u r t  s p e c i f i c a l l y  r e j e c t e d  t h o  
a r g u a e n t  s a d a  b y  CWC t h a t  s i n c e  t h a  S t a t e ' s  c o n v e y a n c e  w a s  m a d e  i n  
f u r t h e r a n c e  o f  n a v i g a t i o n  a n d  c o s a s r e e ,  t h e  c o n v e y a n c e  s h o u l d  b e  
f r e e  o f  t h a  p u b l i c  t r u s t .  1 4 * . ,  a t  1 1 1 9 .

B e f o r a  a n y  t i d a l a n d  g r a n t  s a y  b e  f o u n d  t o  b e  f r e e  o f  t h e

T h e  f e d e r a l  r u l e  i s  s o s e w h a t  s o r e  l e n i e n t .  I t  a l l o w s  
t r a n s f e r s  o f  s s a l l  p a r c e l s  t h a t  a d v a n c e  p u b l i c  t r u s t  p u r p o s e s ,  s u c h  
a s  t h e  s s a l l  a s o u n t  n e e d e d  f o r  p i e r s ,  w h a r v e s ,  d o c k s ,  e t c .  ’ 
U l i n p i a  C e n t r a l ,  a t  4 5 2 .
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p u b l i c  t r u s t  u n d a r  t h a  " p u b l i c  t r u s t  p u r p o s # s H t h e o r y ,  t h e  
l e g i s l a t u r e s  I n t e n t  t o  s o  c o n v s v  i t  m u s t  b s  c l s s r l v  e x p r e a a e d  
o r  n e c e a a a r l l v  i m p l i e d  i n  t h e  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
t r a n s f e r , ( c i t a t i o n s  o o i t t e d )  I f  a n v  i n t e r p r e t a t i o n  o f  t h a  
s t a t u t e  w h i c h  w o u l d  r e t a i n  t h e  p u b l i c ' s  i n t e r e s t  i n  t h e  
t i d e l a n d s  i a  r e a s o n a b l y  p o s s i b l e ,  w e  m u s t  g i v e  t h e  s t a t u t e  
j u c h  a n d  i n t e r p r e t a t i o n ( c i t a t i o n s  o a i t t e d )

CUC F i s h e r i e s .  I n c ,  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 9  ( A l a s k a ,  1 9 8 8 )  
( e a p h a s i s  a d d e d ) .

I n  e v a l u a t i n g  a  p r o p o s e d  c o n v e y a n c e  o f  s t a t e - o w n e d  r e s o u r c e s  
s u b j e c t  t o  t h s  p u b l i c  t r u s t  t o  d e t e r n i n e  w h e t h e r  o r  n o t  t h e  
c o n v e y a n c e  n a y  b e  a a d e  f r e e  o f  t h e  b u r d e n s  o f  t h e  p u b l i c  t r u s t ,  o n e  
a u s t  a l s o  a p p l y  t h e  o t h e r  f a c e t  o f  t h e  t w o - p r o n g e d  t e s t  a n n o u n c e d  
i n  I l l i n o i s  C e n t r a l . a A lB T A ,  a t  4 5 3 ,  a n d  e m b r a c e d  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  i n  CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 8  
( A l a s k a ,  1 9 8 8 ) :  c a n  t h e  p r o p e r t y  b e  d i s p o s e d  o f  w i t h o u t  a n y
s u b s t a n t i a l  i m p a i r m e n t  o f  t h e  p u b l i c  i n t e r e s t ?

T h e  A l a s k a  L e g i s l a t u r e  h a s  n o t  c l e a r l y  i n d i c a t e d  t h a t  t h e  
t r u s t  i s  n o t  t o  b e  c o n s i d e r e d  i n  l a n d  e x c h a n g e s .  S E E :  AS 3 8 . 5 0
a n d  COM PARE A S  3 8 . 0 8 . 0 6 0  w h e r e  t h e  L e g i s l a t u r e  s p e c i f i e d  c o n v e y a n c e  
o f  " u n e n c u m b e r e d  t i t l e . "  H e n c e ,  t h e  p u b l i c  t r u s t  m u s t  c o n t i n u e  t o
b e  i n t e g r a t e d  i n  e x c h a n g e s  o f  s t a t e  l a n d .

A S  3 8 . 5 0 . 0 1 0  p r o v i d e s  t h e  s t a t u t o r y  a u t h o r i t y  u n d e r  w h i c h  DNR 
o f f s e t s  l a n d  e x c h a n g e s .  T h e  A l a s k a  L e g i s l a t u r e  d i d  Q2 &  c l e a r l y  
a u t h o r i z e  l a n d  e x c h a n g e s  f r e e  o f  t h e  p u b l i c  t r u s t ;  i t  m e r e l y  
a u t h o r i z e d  l a n d  e x c h a n g e s :

S u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  t h i s  c h a p t e r ,  t h e  d i r e c t o r ,  
w i t h  t h e  c o n c u r r e n c e  o f  t h e  c o m m i s s i o n e r ,  i s  a u t h o r i z e d  t o
d i s p o s e  o f  s t a t e  l a n d  o r  i n t e r e s t  ( s i c )  i n  l a n d  b y  e x c h a n g i n g
i t  f o r  l a n d ,  i n t e r e s t  ( s i c )  i n  l a n d ,  o r  o t h e r  c o n s i d e r a t i o n .  
E x c h a n g e s  s h a l l  b e  f o r  t h e  p u r p o s e  o f  c o n s o l i d a t i n g  s t a t e  l a n d  
h o l d i n g s ,  c r e a t i n g  l a n d  o w n e r s h i p  a n d  u s e  p a t t e r n s  w h i c h  w i l l  
p e r m i t  m o r e  e f f e c t i v e  a d m i n i s t r a t i o n  o f  t h e  s t a t e  p u b l i c  
d o m a i n ,  f a c i l i t a t i n g  t h e  o b j e c t i v e s  o f  s t a t e  p r o g r a m s ,  o r  
o t h e r  p u b l i c  p u r p o s e s .

A S  3 8 . 5 0 . 0 1 0 .
A n y  e x c h a n g e  o f  s t a t e  l a n d s  u n d e r  A S  3 8 . 5 0  s h o u l d  i n c l u d e  a n  

e x p l i c i t  r e t e n t i o n  o f  p u b l i c  t r u s t  e a s e m e n t s  f o r  i u s  p u b l i c u m  
p u r p o s e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  f i s h i n g ,  h u n t i n g ,  
r e c r e a t i o n ,  w i l d l i f e  v i e w i n g ,  e t c .  H o w e v e r ,  a s  a  r e s u l t  o f  t h e  
P u b l i c  T r u s t  D o c t r i n e ,  t h e  p u b l i c  r e t a i n s  t h o s e  r i g h t s  b y  
I m p l i c a t i o n  e v e n  i f  t h e  S t a t e  f a i l s  t o  m a k e  a n  e x p r e s s  r e s e r v a t i o n .

B y  i m p l i c a t i o n ,  t h e  L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  p u b l i c  t r u s t  
b e  i n t e g r a t e d  i n t o  l a n d  e x c h a n g e s .  W h e n  t h e  A l a s k a  L e g i s l a t u r e  
a d o p t e d  AS 3 8 . 5 0 . 0 6 0 ,  i t  p r o v i d e d  g e n e r a l  a u t h o r i t y  f o r  r e s e r v a t i o n  
o f  p u b l i c  t r u s t  e a s e m e n t s .

C o n v e y a n c e s . . . b y  t h e  s t a t e  u n d e r  t h i s  c h a p t e r  a r e  s u b j e c t  t o

4 1



A S  3 8 . 5 0 . 0 7 0 .

T h *  p u b l i c  t r u s t  d o c t r i n *  d o e s  n o t  p r e v e n t  t h *  s t a t e  f r o m  
m a k i n g  p o l i c y  c h o i c e *  b e t w e e n  t r u « t  u s e * .  N a t i o n a l  A u d u b o n  S o c i e t y  
« i -  S u p e r l o r - C o u r t  o f  A l p i n e  C o u n t v . 6 5 8  P .  2 d  7 0 9 ,  7 2 3  ( C a l i f o r n i a ,  
1 9 8 3 )  ( I n J B a n f c ) ,  c i t e d  i n  C W C . F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  
1 1 1 5 ,  1 1 2 1 ,  f n  1 5  ( A l a s k a ,  1 9 8 8 )  . I n  A l a s k a ,  i n  s u c h  c a s e s ,  t h e  
L e g i s l a t u r e  w i l l  g e n e r a l l y  b e  a f f o r d e d  b r o a d  a u t h o r i t y  t o  f a v o r  o n e  
t r u s t  u s e  o v e r  a n o t h e r .  I d .

T h e  e x c e p t i o n  f o r  l e g i s l a t i v e  p o l i c y  d e c i s i o n s ,  h o w e v e r ,  i s  
n o t  i n t e n d e d  t o  s w a l l o w  t h e  r u l e  o f  n o n - i m p a i r m e n t  o f  p u b l i c  t r u s t  
u s e s .  A n  o v e r l y - b r o a d  c o n c e p t i o n  o f  s t a t e  a u t h o r i t y  w o u l d  r e s u l t  
i n  n o  p r a c t i c a l  r e s t r i c t i o n s  o n  t h e  S t a t e ' s  a b i l i t y  t o  a l i e n a t e  
p u b l i c  t r u s t  p r o p e r t y  s o  l o n g  a s  t h e  S t a t e  c a n  a r t i c u l a t e  s o m e  
p u b l i c  t r u s t - r e l a t e d  b e n e f i t  a s s o c i a t e d  w i t h  a  p r o p o s e d  c o n v e y a n c e .

N o  a u t h o r i t y  s u p p o r t s  s u c h  b r o a d  g o v e r n m e n t a l  d i s c r e t i o n ,  e v e n  
i f  t h e  p r o p o s e d  c o n v e y a n c e  i s  a l l e g e d  t o  p r o d u c e  s o m e  a l t e r n a t i v e  
p u b l i c  t r u s t  b e n e f i t  i n  t h e  v i c i n i t y  o f  t h e  c o n v e y a n c e  a t  i s s u e .

. . . n o  o n e  c o u l d  c o n t e n d  t h a t  t h e  s t a t e  c o u l d  g r a n t  t i d e l a n d s  
f r e e  o f  t h e  t r u s t  m e r e l y  b e c a u s e  t h e  g r a n t  s e r v e d  s o m e  p u b l i c  
p u r p o s e ,  s u c h  a s  i n c r e a s i n g  t a x  r e v e n u e s ,  o r  b e c a u s e  t h e  
g r a n t e e  m i g h t  p u t  t h e  p r o p e r t y  t o  a  c o m m e r c i a l  u s e .

T h u s ,  t h e  p u b l i c  t r u s t  i s  m o r e  t h a n  a n  a f f i r m a t i o n  o f  
s t a t e  p o w e r  t o  u s e  p u b l i c  p r o p e r t y  f o r  p u b l i c  p u r p o s e s .  I t  i s  
a n  a f f i r m a t i o n  o f  t h e  d u t y  o f  t h e  s t a t e  t o  p r o t e c t  t h e  
p e o p l e ' s  c o m m o n  h e r i t a g e  o f  s t r e a m s ,  l a k e s ,  m a r s h l a n d s  a n d  
t i d e l a n d s ,  s u r r e n d e r i n g  t h a t  r i g h t  o f  p r o t e c t i o n  o n l y  i n  r a r e  
c a s e s  w h e n  t h e  a b a n d o n m e n t  o f  t h a t  r i g h t  i s  c o n s i s t e n t  w i t h  
t h e  p u r p o s e s  o f  t h e  t r u s t .

CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 1 ,  f n  1 5  ( A l a s k a ,  
1 9 8 8 ) ,  c i t i n g  N a t i o n a l  A u d u b o n  S o c i e t y  v .  S u p e r i o r  C o u r t  o f  A l p i n e  
g g l U l t Y i  6 5 8  P .  2 d  7 0 9 ,  7 2 4  ( C a l i f o r n i a ,  1 9 8 3 )  ( I n  B a n k ) .

T h e  i d e n t i c a l  r e a s o n s  c i t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t ,  
s u n r a . a r e  a p p l i c a b l e  t o  l a n d  e x c h a n g e s  u n d e r  A S  3 8 . 5 0 .  T h u s ,  t h e  
S t a t e  m a y  n o t  e x c h a n g e  u p l a n d s  o r  m i n e r a l s  t o  a n y  p r i v a t e  g r a n t e e  
f r e e  o f  t h e  p u b l i c  t r u s t  m e r e l y  b e c a u s e  t h e  e x c h a n g e  m a y  s e r v e  
" s o m e  p u b l i c  p u r p o s e ,  s u c h  a s  i n c r e a s i n g  t a x  r e v e n u e s ,  o r  b e c a u s e  
t h e  g r a n t e e  m i g h t  p u t  t h e  p r o p e r t y  t o  a  c o m m e r c i a l  u s e . "  I d .

P o r  e x a m p l e ,  w h e r e  t h e  p r i n c i p a l  " p u b l i c  b e n e f i t "  s u p p o r t i n g  
a  l a n d  e x c h a n g e  i s  f a v o r i n g  p r i v a t e ,  c o m m e r c i a l  l o g g i n g ,  n o  v a l i d  
p u b l i c  p u r p o s e  w o u l d  s u p p o r t  t h *  e x c h a n g e ,  n o r  w o u l d  f o s t e r i n g  
p r i v a t e ,  c o m m e r c i a l  l o g g i n g  b e  a  p u r p o s e  c o n s i s t e n t  w i t h  t h e

v a l i d  a x i a t i n g  r i g h t * . . .
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S t a t e ' s  t r u s t  r e s p o n s i b i l i t i e s . M
T h e  p u b l i c  t r u s t  i n c l u d e s  t h e  S t a t e ' s  d u t y  t o  p r o t e c t  t h e  

c o m m o n  h e r i t a g e  o f  a l l  A l a s k a n s  i n  a n c i e n t ,  o l d  g r o w t h  f o r e s t s  
t o g e t h e r  w i t h  t h e  w i l d l i f e ,  f i s h e r i e s ,  w a t e r s ,  a n d  m i n e r a l
r e s o u r c e s  f o u n d  t h e r e o n .  AS  3 8 . 0 5 . 5 0 2 .

T h e  S t a t e  m a y  n o t  s u r r e n d e r  t h e  p u b l i c ' s  r i g h t  o f  p r o t e c t i o n  
f o r  o l d  g r o w t h  f o r e s t  l a n d s  o f  h i g h  v a l u e  t o  f i s h  a n d  w i l d l i f e  i f  
t h e  l a n d  t o  b e  r e c e i v e d  i n  e x c h a n g e  i s  o f  s u b s t a n t i a l l y  i n f e r i o r  
q u a l i t y  f r o m  t h e  s t a n d p o i n t s  o f  w i l d l i f e  h a b i t a t ,  f i s h e r y  h a b i t a t ,  
s c e n i c  v a l u e ,  a n d  r e c r e a t i o n a l  p o t e n t i a l .  T h e s e  p u b l i c  t r u s t
v a l u e s  c a n n o t  b e  a b a n d o n e d  w i t h o u t  s p e c i f i c  L e g i s l a t i v e  l a n g u a g e  o f  
c e s s i o n .  CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5  ( A l a s k a ,
1 9 8 8 ) .

I n  o t h e r  w o r d s ,  b e f o r e  a  c o n v e y a n c e  o f  S t a t e - o w n e d  l a n d  w i l l  
f a l l  i n t o  t h e  " i n  f u r t h e r a n c e  o f  s o m e  s p e c i f i c  p u b l i c  t r u s t
p u r p o s e "  e x c e p t i o n ,  t h e r e  m u s t  b e  c l e a r  e v i d e n c e  t h a t  t h e  
L e g i s l a t u r e  i n t e n d e d  t o  t a k e  a c t i o n  w h i c h ,  o n  i t s  f a c e ,  w o u l d  b e  
i n c o n s i s t e n t  w i t h  t h e  p l a i n  w o r d i n g  o f  t h e  A l a s k a  C o n s t i t u t i o n ' s  
m a n d a t e  r e g a r d i n g  " c o m m o n  u s e "  a n d  t h e  p u b l i c  t r u s t .  CWC 
F i s h e r i e s .  I n c .  v  B u n k e r , 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 0  ( A l a s k a ,  1 9 8 8 ) ;  
A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I I ,  § 3 .

T h e r e  i s  n o  r e a s o n  f o r  c o u r t s  t o  t r e a t  u p l a n d s  d i f f e r e n t l y  
f r o m  t i d e l a n d s  i n s o f a r  a s  t h e  b u r d e n s  o f  t h e  p u b l i c  t r u s t  a r e  
c o n c e r n e d .  A l l  s t a t e - o w n e d  l a n d  i n  A l a s k a — t i d e l a n d  a n d  u p l a n d — i s  
s u b j e c t  t o  t h e  p u b l i c  t r u s t .  A S  3 8 . 0 5 . 5 0 2 .

T h e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  i n  A l a s k a ,  t h r o u g h  t h e  
D e p a r t m e n t  o f  L a w ,  r e a c h e d  a  s i m i l a r  c o n c l u s i o n  p r i o r  t o  t h e  A l a s k a  
S u p r e m e  C o u r t ' s  h o l d i n g  i n  CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  
1 1 1 5  ( A l a s k a ,  1 9 8 8 ) .

. . . i t  i s  c l e a r  t h a t  a n y  s t a t e  a g e n c y  w i t h  t h e  p o w e r  t o  d i s p o s e  
o f  l a n d  m u s t  a t t e m p t  t o  s e c u r e  a s  c o n s i d e r a t i o n  f o r  s u c h  
d i s p o s a l  t h e  m a x i m u m  b e n e f i t  f o r  t h e  c i t i z e n s  o f  t h e  s t a t e  a s  
a  w h o l e .  A  t r a n s f e r  w h i c h  m a y  b e n e f i t  t h e  c i t i z e n s  o f  o n e  
c o m m u n i t y  m a y  n e v e r t h e l e s s  v i o l a t e  t h e  p u b l i c  t r u s t  d o c t r i n e  
w h e r e  t h e  s t a t e  r e c e i v e s  l e s s  t h a n  a d e q u a t e  c o n s i d e r a t i o n  o n  
b e h a l f  o f  t h e  c i t i z e n s  o f  t h e  s t a t e  a s  a  w h o l e .  A b s e n t  s o m e  
s h o w i n g  t h a t  a  l a n d  t r a n s f e r  w o u l d  b e n e f i t  t h e  s t a t e  a s  a  
w h o l e ,  e v e n  l e g i s l a t i o n  a u t h o r i z i n g  a  t r a n s f e r  w o u l d  b e  
i n v a l i d .  O n  t h e  o t h e r  h a n d ,  a  t r a n s f e r  w h i c h  m a y  s p e c i f i c a l l y  
b e n e f i t  c i t i z e n s  o f  a  p a r t i c u l a r  a r e a  w i l l  n o t  b e  i n v a l i d  j j [  
i t  i s  a l s o  d e m o n s t r a t e d  t h a t  t h e  t r a n s f e r  r e p r e s e n t s  t h e  " m o s t  
d e s i r a b l e  a n d  a d v a n t a g e o u s  s o l u t i o n  t o  m u l t i p l e  i s s u e s

54 T h e  p r i m a r y  m o t i v e  o f  t h e  S t a t e ,  D N k ,  i n  s u p p o r t  o f  i t s  
p r o p o s a l  t o  c o n v e y  t h e  f o r e s t  o f  L e a s k  L a k e s  t o  t h a  C a p e  F o x  
C o r p o r a t i o n  i s  t h a t  i t  w i l l  d i r e c t l y  b e n e f i t  t h a  K e t c h i k a n  t i m o e r  
i n d u s t r y  a n d  t h e r e b y  i n c r e a s e  l o c a l  t a x  r e v e n u e s ,  w i t h  a n  
a p p u r t e n a n t  b e n e f i t  t o  l o c a l  r e c r e a t i o n  b e i n g  t h a t  t e n  y e a r s  a f t e r  
t h e  e x c h a n g e ,  a  r o a d  m a y  b e  b u i l t  a t  W h i t e  R i v e r  t h a t  w o u l d  a l l o w  
p u b l i c  a c c e s s .

43



c o n f r o n t i n g  t h e  s t a t e  a s  a  w h o l e , "  S t a t a  v  L e w i s . 5 5 9  P .  2 d  
6 3 0  ( A l a s k a ,  1 9 7 7 ) ,  c e r t ,  d e n i e d . 4 3 2  U . S .  9 0 1 .

I n f o r m a l  A .  C .  O p i n i o n ,  A p r i l  2 5 ,  1 9 8 5 ,  N o .  5 6 6 - 2 3 0 - 8 5 ,  p p .  4 - 5 .

A r g u a b l y ,  i t  i s  o n l y  w h e r e  s t a t e - o w n e d  l a n d  s u b j e c t  t o  t h e  
p u b l i c  t r u s t  i s  m o r e  o r  l e s s  u s e l e s s  t o  t h e  p u b l i c ,  s m a l l  i n  a r e a ,  
a n d  p a r t  o f  a n  o v e r a l l  s c h e m e  d o m i n a t e d  b y  a  t r u e  " p u b l i c  p u r p o s e "  
t h a t  t h e  L e g i s l a t u r e  m a y  r e m o v e  t h e  p u b l i c  t r u s t  b u r d e n s .  S E E ,  
e . g . ,  C i t v  o f  L o n g  B e a c h  v  M a n s e l l . 4 7 6  P .  2 d  4 2 3  ( C a l i f o r n i a ,  
1 9 7 0 ) ;  C o u n t v  o f  R a n g e  v  H e l m . 1 0 6  C a l .  R p t r .  8 2 5  ( C a l .  A p p .  1 9 7 3 ) .  

A s  s t a t e d  b y  t h e  O r e g o n  S u p r e m e  C o u r t :

T h e s e  r e s o u r c e s . . . c a n  o n l y  b e  s p e n t  o n c e .  T h e r e f o r e  t h e  l a w  
h a s  h i s t o r i c a l l y  a n d  c o n s i s t e n t l y  r e c o g n i z e d  t h a t  r i v e r s  a n d  
e s t u a r i e s ,  o n c e  d e s t r o y e d  o r  d i m i n i s h e d ,  m a y  n e v e r  b e  r e s t o r e d  
t o  t h e  p u b l i c  a n d ,  a c c o r d i n g l y ,  h a s  r e q u i r e d  t h e  h i g h e s t  
d e g r e e  o f  p r o t e c t i o n  f r o m  t h e  p u b l i c  t r u s t e e .

M o r s e  v  O r e g o n  D i v i s i o n  o f  L a n d s . 5 8 1  P .  2 d  5 2 0 ,  5 2 4  ( O r .  A p p .
1 9 7 8 ) .

A n c i e n t ,  o l d  g r o w t h ,  f o r e s t  l a n d s  " c a n  o n l y  b e  s p e n t  o n c e . "  
T h e i r  v a l u e  a s  e x t r a o r d i n a r i l y  p r o d u c t i v e  w i l d l i f e  h a b i t a t  d e p e n d s  
o n  u n i q u e  p r o p e r t i e s  w h i c h  a  S o u t h e a s t e r n  A l a s k a  f o r e s t  o n l y  b e g i n s  
t o  a c q u i r e  a f t e r  a p p r o x i m a t e l y  3 0 0  y e a r s .  S E E  G E N E R A L L Y :  S c h o e n ,
J . W . ,  M . D ,  K i r c h o f f ,  a n d  J . H .  H u g h e s  ( 1 9 8 8 )  " W i l d l i f e  a n d  O l d  
G r o w t h  F o r e s t s  i n  S o u t h e a s t e r n  A l a s k a , "  N a t u r a l  A r e a s  J o u r n a l . 
V o l .  8 ,  N o .  3 ,  p p .  1 3 8 - 1 4 5 .

T o  a c t i v e l y  p r o m o t e  p r i v a t e  c l e a r c u t t i n g  o f  o l d  g r o w t h  f o r e s t s  
w o u l d ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  d e s t r o y  t h e i r  u n i q u e  v a l u e  t o  
t h e  p u b l i c  a s  w i l d l i f e  h a b i t a t .  S u c h  a  r e s u l t  w o u l d  b e  
d i a m e t r i c a l l y  o p p o s e d  t o  t h e  P u b l i c  T r u s t  D o c t r i n e .

W h a t  i s  t h e  e x t e n t  o f  t h e  p u b l i c ' s  r e t a i n e d  e q u i t a b l e  r i g h t s  
i n  u p l a n d s  e x c h a n g e d  o r  o t h e r w i s e  c o n v e y e d  b y  t h e  S t a t e ?

W h e r e  u p l a n d s  a r e  c o n c e r n e d ,  t h e  p u b l i c ' s  r i g h t s  d e r i v i n g  f r o m  
t h e  p u b l i c  t r u s t  w i l l  n e c e s s a r i l y  b e  b r o a d e r  t h a n  t h e  r i g h t s  
a p p u r t e n a n t  t o  t i d e l a n d s .  F o r  e x a m p l e ,  t h e  p u b l i c  t r u s t  o n  u p l a n d s  
e x t e n d s  b e y o n d  p u r p o s e s  o f  n a v i g a t i o n ,  c o m m e r c e ,  a n d  f i s h e r y  t o  
p r o t e c t  p u b l i c  u s e  o f  a n d  a c c e s s  t o  t h e  w i l d l i f e ,  r e c r e a t i o n ,  
m i n e r a l s ,  a n d  a l l  w a t e r s  o c c u r r i n g  o n  t h e  p u b l i c  l a n d s .

B e f o r e  t h e  S t a t e  o f  A l a s k a  m a y  m a k e  a n y  s u b s t a n t i a l  
d i s p o s i t i o n  o f  i t s  p u b l i c  t r u s t  r e s o u r c e s ,  t h e  S t a t e  m u s t  m e e t  a  
s t i f f ,  t v o - p r o n g e d  t e s t :  F i r s t ,  t h e  S t a t e  m u s t  s h o w  t h a t  t h e  l a n d s
i t  w i s h e s  t o  d i s p o s e  o f  a r e  o f  n o  s u b s t a n t i a l  v a l u e  f o r  A l a s k a n  
p u b l i c  t r u s t  p u r p o s e s .  S e c o n d ,  t h e  S t a t e  m u s t  s h o w  t h a t  t h e  
d i s p o s i t i o n  w i l l  n o t  i m p a i r  t h e  g e n e r a l  p u b l i c  i n t o r e s t .

I t  i s  i m p o r t a n t  t o  k e e p  i n  m i n d  t h a t  a  g r a n t  o f  s t a t e  l a n d  i s  
p r o b a b l y  n o t  i p s o  f a c t o  i l l e g a l  m e r e l y  b e c a u s e  t h e  g r a n t  c a u s e s  a 
r e d u c t i o n  i n  t r a d i t i o n a l ,  p u b l i c  t r u s t  u s a s .  I t  i s  t h e  o p i n i o n  o f  
t h i s  a u t h o r  t h a t  c o u r t s  w h o  f a c e  p u b l i c  t r u s t  d o c t r i n e  i s s u e s  
r e t a i n  c o n s i d e r a b l e  d i s c r e t i o n  w i t h i n  t h e  h i s t o r i c a l  c o n t e x t  o f



c o u r t s  o f  e q u i t y  t o  d e c i d e  h o w  s i g n i f i c a n t  a n  i m p a i r m e n t  o f  p u b l i c  
t r u s t  u s e s  m u s t  b e  p r e s e n t  t o  r e q u i r e  j u d i c i a l  i n v a l i d a t i o n  o f  t h e  
s t a t e ' s  l a n d  g r a n t  o r  o t h e r  l a n d  u s e  d e c i s i o n . 57

e .  T h e  P u b l i c  I s  E n t i t l e d  t o  a n  E a s e m e n t  P r o t e c t i n g
P u b l i c  T r u s t  R i g h t s  i n  S t a t e  L a n d s  T h a t  A r e
A l i e n a t e d

T h e  p u b l i c  t r u s t  r e s e m b l e s  " a  c o v e n a n t  r u n n i n g  w i t h  t h e  l a n d  
( o r  l a k e  o r  m a r s h  o r  s h o r e )  f o r  t h e  b e n e f i t  o f  t h e  p u b l i c  a n d  t h e  
l a n d ' s  d e p e n d e n t  w i l d l i f e . "  R e e d ,  ' ' T h e  P u b l i c  T r u s t  D o c t r i n e :  i s
I t  A m p h i b i o u s ? ,  1 E n v t l .  L .  & L i t i g a t i o n  1 0 7 ,  1 1 8  ( 1 9 8 6 )  ( e m p h a s i s
a d d e d )  c i t e d  i n  O r i o n  C o r o  v  S t a t e . 7 4 7  P .  2 d  1 0 6 2 ,  1 0 7 2 - 1 0 7 3
( W a s h i n g t o n ,  1 9 8 7 )  (gn_frfln?)•

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  n o t e d  t h a t ,  c o n c e r n i n g  
l a n d s  w h i c h  a  s t a t e  h o l d s  i n  t r u s t ,  a  s t a t e  i s  e n t i t l e d  t o  c o n v e y  
s u c h  l a n d s  t o  p r i v a t e  p a r t i e s ,  f r e e  o f  t h e  p u b l i c  t r u s t ,  o n l y  u n d e r  
v e r y  l i m i t e d  c i r c u m s t a n c e s .  T h e  C o u r t  s t a t e d :

T h e  c o n t r o l  o f  t h e  S t a t e  f o r  t h e  p u r p o s e s  o f  t h e  t r u s t  c a n  
n e v e r  b e  l o s t , e x c e p t  a s  t o  s u c h  p a r c e l s  a s  a r e  u s e d  i n  
p r o m o t i n g  t h e  i n t e r e s t s  o f  t h e  p u b l i c  t h e r e i n ,  o r  c a n  b e  
d i s p o s e d  o f  w i t h o u t  a n y  s u b s t a n t i a l  i m p a i r m e n t  o f  t h e  p u b l i c  
i n t e r e s t  i n  t h e  l a n d s  a n d  w a t e r s  r e m a i n i n g .

CWC FighgKleB..InC..-Y-BunKer, 7 5 5  P .  2d  1 1 1 5 ,  1 1 1 8  ( A l a s k a ,  1 9 8 8 ) ,  
c i t i n g  ininpig C9ntrfll_R.R,_Y. Illinois, 1 4 6  u . s .  3 8 7 ,  453  ( 1 8 9 2 ) .

I f  t h e  p u b l i c  t r u s t  d o c t r i n e  f o r b i d s  a l i e n a t i n g  p u b l i c  t r u s t  
r e s o u r c e s  o f  a n  e n t i r e  h a r b o r ,  b a y ,  o r  l a k e ,  a s  i n  I l l i n o i s  
C e n t r a l , t h e  t r u s t  j u s t  a s  s u r e l y  f o r b i d s  a l i e n a t i n g  p u b l i c  t r u s t  
r e s o u r c e s  o f  a n  e n t i r e  d r a i n a g e ,  t o o .  S E E :  I l l i n o i s  C e n t r a l .
s u p r a . 1 4 6  U . S .  3 8 7 ,  4 0 6 ,  f n  1 ( 1 8 9 2 ) .

T h e  r i g h t s  o f  t h e  p r i v a t e  o w n e r  e x t e n d  o n l y  a s  f a r  a s  w i l l  
a l l o w  t h e  p u b l i c  t o  h a v e  f u l l  b e n e f i t  o f  i t s  t r u s t  u s e s  o f  t h e  
p r i v a t e l y  h e l d  l a n d .

37 F o r  e x a m p l e ,  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  V I I I ,  5 4 ,  
r e q u i r e s  t h e  A l a s k a  L e g i s l a t u r e  t o  u t i l i z e ,  d e v e l o p ,  a n d  m a i n t a i n  
a l l :

. . . r e p l e n i s h a b l e  r e s o u r c e s  b e l o n g i n g  t o  t h e  S t a t e . . . o n  t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e ,  s u b j e c t  t o  p r e f e r e n c e s  a m o n g  
b e n e f i c i a l  u s e s .  ( e m p h a s i s  a d d e d )

T h e r e  i s  a n  i n h e r e n t  t e n s i o n  a m o n g  c o m p e t i n g  b e n e f i c i a l  u s e s  w h i c h  
n e c e s s a r i l y  r e q u i r e s  p a y m e n t  o f  s o m e  o p p o r t u n i t y  c o s t  a l m o s t  e v e r y  
t i m e  a  r e s o u r c e  u s e  d e c i s i o n  i s  m a d e .  I t  w o u l d  b e  a b s u r d  t o  p o s i t  
t h a t  n o  l e g a l l y  v a l i d  d i m i n u t i o n  o f  p u b l i c  t r u s t  u s a s  o r  r e s o u r c e s  
c a n  o c c u r  I n  l i g h t  o f  A r t i c l e  V I I I ,  5 4 .
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Putting the Public Trust Doctrine to Work. November, 1990, p. 181, 
citing Marks v Whltnwy. 491 P. 2d 374 (California, 1971).

The Alaska Supreme Court has adopted the federal rule 
regarding conveyances of public trust property and the enduring 
rights of the public that emanate from the public trust. cwc
Fisheries. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 1988).

CWC.-F-lghgrles. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 1988) 
involved a conveyance by the state of tidelands. Tidelands, like 
all other state lands, are subject to the public trust, id.. AS
38.05.502. The Alaska Supreme Court in CWC Fisheries held that any
state conveyance of tidelands which fails to satisfy the 
requirements of Illinois Central, supra, at 453, will be viewed as 
a valid conveyance of title "subject to continuing public easements 
for purposes of navigation, commerce, and fishery." CWC Fisheries. 
Inc. v Bunker. 755 P. 2d 1115, 1118, 1121 (Alaska, 1988).

Unless there is specific legislative langm.ge abjuring the 
public trust integrated in a conveyance of public land, the State 
of Alaska may not convey public land— tideland or upland— free of 
continuing public easements that protect and guarantee the exercise 
of the full bundle of public rights appropriate to the qualities of 
the land in question. This conclusion follows from examining AS 
38.50 (land exchanges) and AS 38.05 (Alaska Land Act), neither one 
of which contains explicit language freeing such conveyances of 
public trust lands from ongoing public trust easements. SEE: CWC
Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1119-1120 (Alaska, 1988).

Without legislative language abjuring the public trust, the 
State may convey public trust land, but the grantee will hold the 
property subject to the public trust, and while the grantee may 
assert a vested right of use subject to the trust, and to any 
improvements he may erect, the grantee can claim no vested right to 
bar recognition of the trust or state action to carry out the 
purposes of the public trust. SEE: National Audubon Society v.
Superior Court of Alpine Countv. 658 P. 2d 709, 723 (California,
1983) (In.BanK). cited in CWC Fisheries. Inc. v Bunker. 755 P. 2d 
1115, 1121 (Alaska, 1598).

The Alaska Supreme Court nas not yet considered the impact of 
the public trust doctrine on uplands or minerals, but there is no 
clear reason for Alaska's Court to rule that a conveyance of 
uplands or minerals may be made free of the dominant public trust 
responsibilities the State owes its citizens.

It would amount to a substantial impairment of the public's 
interest and rights to permit persons receiving title to state
land— be it tideland, submerged land) or upland— to hold their fee
free of public trust obligations.

Thus, any State conveyance of land— tidelands as well as 
uplands— must include a reservation of public easements of use and 
access for continued enjoyment of the 1us publicum.

The argument that a conveyance of land is so small as to be de 
minimis has been expressly rejected by the Alaska Supreme Court. 
CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1120 (Alaska, 1988).

If public trust property is sold, exchanged, or alienated, the

4 6



p r o p e r t y  s o  d i s p o s e d  o f  r e m a i r s  s u b j e c t  t o  t h e  p a r a m o u n t  p u b l i c  
r i g h t s  e m b o d i e d  i n  t h e  p u b l i c  t r u s t .  O r i o n  C o r n  v  s t a t e . 7 4 7  p .  2 d  
1 0 6 2 ,  1 0 7 2  ( W a s h i n g t o n ,  1 9 8 7 )  f e n  b a n c ) .

A l a s k a ' s  S u p r e m e  C o u r t  h a s  n o t  y e t  c o n s i d e r e d  t h e  i m p a c t  o f  
t h e  p u b l i c  t r u s t ' s  d u t i e s  o n  u p l a n d  r e s o u r c e s .  I t  i s  c e r t a i n ,  
h o w e v e r ,  t h a t  j J J ,  s t a t e - o w n e d  l a n d  i n  t h e  S t a t e  o f  A l a s k a  i s  
i m p r e s s e d  w i t h  p u b l i c  t r u s t  r e s p o n s i b i l i t i e s .  A S  3 8 . 0 5 . 5 0 2 .

I n  t h e  c o n t e x t  o f  t i d e l a n d  g r a n t s ,  t h e  A l a s k a  S u p r e m e  c o u r t  
h a s  c l e a r l y  s t a t e d  t h a t  t h e  S t a t e  m a y  n o t  e a s i l y  e s c a p e  t h e  d u t i e s  
o f  t h e  p u b l i c  t r u s t :

B e f o r e  a n y  t i d e l a n d  g r a n t  m a y  b e  f o u n d  t o  b e  f r e e  o f  t h e  
p u b l i c  t r u s t  u n d e r  t h e  " p u b l i c  t r u s t  p u r p o s e s "  t h e o r y ,  t h e  
l e g i s l a t u r e ' s  i n t e n t  t o  s o  c o n v e y  i t  m u s t  b e  c l e a r l y  e x p r e s s e d  
o r  n e c e s s a r i l y  i m p l i e d  i n  t h e  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
t r a n s f e r ,  ( c i t a t i o n s  o m i t t e d )  I f  a n y  i n t e r p r e t a t i o n  o f  t h e  
s t a t u t e  w h i c h  w o u l d  r e t a i n  t h e  p u b l i c ' s  i n t e r e s t  i n  t h e  
t i d e l a n d s  i s  r e a s o n a b l y  p o s s i b l e ,  w e  m u s t  g i v e  t h e  s t a t u t e  
s u c h  a n  i n t e r p r e t a t i o n .

gwQ-Eishgrleg.i .Inc, .a.Bunker> 7 5 5  p. 2d 1 1 1 5 , 1 1 1 9  ( A l a s k a ,  1 9 8 8 ) .

T h e  p u b l i c  t r u s t  d o c t r i n e  i n  A l a s k a  r e q u i r e s  t h a t  a l l  
t i d e l a n d s  m u s t  b e  c o n v e y e d  s u b j e c t  t o  t h e  p u b l i c ' s  r i g h t s  t o  u s e  
t h e m  f o r  n a v i g a t i o n ,  c o m m e r c e ,  a n d  f i s h e r y .  CWC F i s h e r i e s .  I n c .  v  
B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 1  ( A l a s k a ,  1 9 8 8 ) .

S i n c e  t h e  p u b l i c  t r u s t  a p p l i e s  e q u a l l y  t o  t i d e l a n d s ,  s u b m e r g e d  
l a n d s ,  u p l a n d s ,  a n d  t h e i r  f i s h ,  w i l d l i f e ,  a n d  m i n e r a l  r e s o u r c e s ,  
t h e  s t a t e  m a y  o n l y  c o n v e y  u p l a n d s ,  i n c l u d i n g  t i m b e r  a n d  w a t e r ,  
s u b j e c t  t o  t h e  p u b l i c ' s  r i g h t s  u s e  t h e m  f o r  p u b l i c  t r u s t  p u r p o s e s .

I n  o t h e r  w o r d s ,  i f  t i d e l a n d s  o r  a n y  o t h e r  p u b l i c  t r u s t  l a n d s  
a r e  a l i e n a t e d ,

. . . t h e y  a r e  i m p l i e d l y  i m p r e s s e d  w i t h  c e r t a i n  o b l i g a t i o n s  o n  
t h e  g r a n t e e  t o  u s e  t h e  c o n v e y e d  l a n d s  o n l y  c o n s i s t e n t l y  w i t h  
t h e  p u b l i c  r i g h t s  t h e r e i n .

Bgcouqh <3t Ncptunt CltY_Y_Bg£gUall_0fJW.QIlrbYrth81 s.ga, 294 A. 2d 47, 
54-55 (1972).

A t  l e a s t  i n  t h e  a b s e n c e  o f  s o m e  c l e a r  e v i d e n c e  t o  t h e  
c o n t r a r y ,  w e  [ t h e  A l a s k a  S u p r e m e  C o u r t ]  w i l l  n o t  p r e s u m e  t h a t  
t h e  l e g i s l a t u r e  i n t e n d e d  t o  t a k e  a c t i o n  w h i c h  w o u l d ,  o n  i t s  
f a c e ,  a p p e a r  i n c o n s i s t e n t  w i t h  t h e  p l a i n  w o r d i n g  o f  t h i s  
c o n s t i t u t i o n a l  m a n d a t e  ( A r t .  V I I I ,  § 3 " c o m m o n  u s e "  c l a u s e ) .
e  e  e

T o  h o l d  t h a t  p e r s o n s  r e c e i v i n g  t i t l e . . . h o l d  t h e  f e e  f r e e  o f  
a n y  p u b l i c  t x r u s t  o b l i g a t i o n s  w o u l d ,  w e  b e l i e v e ,  a m o u n t  t o  a  
s u b s t a n t i a l  i m p a i r m e n t  o f  t h e  p u b l i c ' s  i n t e r e s t  i n  s t a t e  
t i d e l a n d s  a s  a  w h o l e .

gttg.Flalmlaa. Inc,.Y-BunXar, 7 5 5 p. 2d 1 1 1 5 , 1 1 2 0 ( A l a s k a ,  1988).
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A recipient of State-owned land nay not enjoin the public from 
utilizing the property for public trust purposes, cwc Fisheries. 
inc. v BunXer. 755 P. 2d 1115, 1118 (Alaska, 1988), citing People 
v California Fiah Cn.. 138 P. 79, 83 (California, 1913), and Orion 
Corp. v State. 747 P. 2d 1062, 1072-1073 (Washington, 1987).

It is critical for the State to maintain public rights of 
access for the continued exercise of public truat purposes whenever 
the State exchanges, sells, or otherwise disposes of the alienable 
portion of its interest in public trust lands. CWC Fisheries. Inc. 
v Bunker. 755 P. 2d 1115, 1120 (Alaska, 1988).

To say the public trust doctrine entitles the public to use 
the fish, wildlife, water, and other public trust resources of the 
land without assuring the public of a feasible access route would 
seriously impinge on, if not effectively eliminate, the rights of 
the public, c.f. (Matthews v Bav Head Improvement Assn.. 471 A. 2d 
355, 364 (New Jersey, 1984), cert, denied. 469 U.S. 821 (1984).

This does not mean the public must have an unrestricted right 
to cross at will over any and all property bordering on the common 
property. The public interest is satisfied by "reasonable access."

There is clearly a tension, if not an irreconcilable conflict, 
between AS 38.50.050 and AS 38.05.502 regarding the State's 
responsibilities regarding attempted disposal of publicly-owned 
mineral resources.

According to the canon of statutory construction that the more 
recently-adopted of two conflicting statutes will control, the 
public trust responsibilities of AS 38.05.502 must take precedence. 
Thus, DNR's ability to alienate publicly-owned, unappropriated 
mineral resources is far more limited than appears from AS 
38.50.050.M

...any state agency with the power to dispose of land must 
attempt to secure as consideration for such disposal the 
maximum benefit for the citizens of the state as a whole. A 
transfer which may benefit the citizens of one community may 
nevertheless violate the public trust doctrine where the state 
receives less than adequate consideration on behalf of the 
citizens of the state as a whole. Absent some showing that a 
land transfer would benefit the state as a whole, even 
legislation authorizing a transfer would be invalid. On the 
other hand,, a transfer which may specifically benefit 
citizens of a par Lcular area will not be invalid l£ it is 
also demonstrated that the transfer represents "the most 
desirable and advantageous solution to multiple issues 
confronting the state as a whole."

Informal Attorney General Opinion 566-230-85, April 25, 1985, p. 4, 
citing Stft&B.V Lflttlfi, 559 P. 2d 630 (Alaska, 1977), cert-denied,

M Assuming, arcruendo. that the State of Alaska has any 
legal ability at all to alienate publicly-owned mineral resources 
in the face of its trust responsibilities.
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4 3 2  U . S .  9 0 1 . ”

C .  P r i n c i p l e s  o f  R e p u b l i c a n  G o v e r n m e n t  a n d  E n f o r c e m e n t  o f  
t h e  P u b l i c  T r u a t

A s  w i t h  a n y  t r u s t ,  t h e  s t r e n g t h  o f  t h e  p u b l i c  t r u s t  i s  l a r g e l y  
a  f u n c t i o n  o f  t h e  v i g i l a n c e ,  g o o d  j u d g m e n t ,  a n d  i n t e g r i t y  o f  t h e  
t r u s t e e .  I t  i s  o n l y  w h e n  a  t r u s t e e  b e h a v e s  i n  a  m a n n e r  i n i m i c a l  
t o  t h e  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s  t h a t  c o u r t s  o f  e q u i t y  a r e  
h i s t o r i c a l l y  c a l l e d  o n  t o  i n t e r v e n e  i n  t h e  m a n a g e m e n t  o f  t r u s t s .

T h e  e f f e c t i v e n e s s  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  r e q u i r e s  t h a t  
t h e  j u d i c i a r y  b e  w i l l i n g  t o  v i g o r o u s l y  a s s e r t  i t s  t r a d i t i o n a l  r d l e  
i n  e q u i t y  a s  s u p e r v i s o r  o f  t r u s t s  a n d ,  c o n s e q u e n t l y ,  a s  a n  o v e r s e e r  
o f  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s '  a d m i n i s t r a t i o n  o f  t h e  
c o m m o n  p r o p e r t y  r e s o u r c e s  c o m p r i s i n g  t h e  p u b l i c  t r u s t .  W i t h o u t  
s t r o n g  j u d i c i a l  o v e r s i g h t ,  t h e  p u b l i c  t r u s t  i s  a  s h a m .

T h e r e  i s  a  t e n d e n c y  i n  c u r r e n t  A m e r i c a n  p o l i t i c a l  r h e t o r i c  t o  
d e c r y  " j u d i c i a l  a c t i v i s m . "  T h e  c u r r e n t  c a n t  h o l d s  t h a t  t h e  
j u d i c i a r y  s h o u l d  b e  s u b o r d i n a t e  t o  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  
b r a n c h e s .  S u c h  a  p o l i t i c a l  p e r s p e c t i v e  w o u l d  m i n i m i z e  o r  d e n y  t h e  
j u d i c i a l  b r a n c h ' s  d u t y  t o  g r a n t  r e l i e f  f r o m  i n f r i n g e m e n t  o f  t h e  
p u b l i c ' s  b e n e f i c i a l  i n t e r e s t  i n  p u b l i c  t r u s t  r e s o u r c e s .

E x a m i n a t i o n  o f  t h e  r o o t s  o f  r e p u b l i c a n  p o l i t i c a l  p h i l o s o p h y  i n  
A m e r i c a  i n d i c a t e  t h a t  t h e  a p p r o p r i a t e  r o l e  f o r  t h e  j u d i c i a l  b r a n c h  
i s  o n e  o f  c o e q u a l  i m p o r t a n c e  w i t h  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  
b r a n c h e s  o f  g o v e r n m e n t . 40 T h e  F r a m e r s  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  s a w  t h e  r e p u b l i c a n  f o r m  o f  g o v e r n m e n t  a s  r e q u i r i n g  a  
b l e n d i n g  o f  p o w e r s  b e t w e e n  t h e  d i f f e r e n t  b r a n c h e s  o f  g o v e r n m e n t  s o  
t h a t  e a c h  b r a n c h  c o u l d  s e r v e  a s  a  c h e c k  o n  t h e  o t h e r s .

T h e  a c c u m u l a t i o n  o f  a l l  p o w e r s ,  l e g i s l a t i v e ,  e x e c u t i v e ,  a n d

39 " O p i n i o n s  o f  t h e  A t t o r n e y  G e n e r a l ,  w h i l e  n o t  c o n t r o l l i n g  
o n  m a t t e r s  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  a r e  e n t i t l e d  t o  s o m e  
d e f e r e n c e . "  S t a t e .  DNR v  C i t v  o f  H a i n e s . 6 2 7  P .  2 d  1 0 4 7 ,  1 0 4 9 ,  f n  
6 - 7  ( A l a s k a ,  1 9 8 1 )  a n d  Carney y  S t a t e ,  Board or Fisheries, 7 8 5  p .  
2 d  5 4 4 ,  5 4 8  ( A l a s k a ,  1 9 9 0 ) .

" W h i l e  a t t o r n e y  g e n e r a l  o p i n i o n s  a r e  e n t i t l e d  t o  s o m e  
d e f e r e n c e  i n  m a t t e r s  o f  s t a t u t o r y  c o n s t r u c t i o n ,  t h e y  a r e  n o t  a l w a y s
c o r r e c t . "  M B A  v  U n l v e n t u r e s  1 2 3 1 .  a n d  . S t a t e ,  ____  P .  2 d  ____
( A l a s k a ,  I f f 2 )  S u p r e m e  C o u r t  O p i n i o n  N o .  3 7 9 9 ,  J a n u a r y  2 4 ,  1 9 9 2 ,  
S l i p  o p i n i o n ,  p .  1 1 .

40 T h e  n e e d  f o r  t h e  j u d i c i a l  b r a n c h  t o  a c t  a s  a  " c h e c k , "  
" b a l a n c e , "  o r  " b r a k e "  o n  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s  i s  
a  r e c u r r i n g  t h e m e  i n  T h e  F e d e r a l i s t  P a p e r s . S E E ,  e . g . ,  N u m b e r  X :  
" A n d  w h a t  a r e  t h e  d i f f e r e n t  c l a s s e s  o f  l e g i s l a t o r s  b u t  a d v o c a t e s  
a n d  p a r t i e s  t o  t h e  c a u s e s  w h i c h  t h e y  d e t e r m i n e ? . . . E n l i g h t e n e d  
s t a t e s m e n  w i l l  n o t  a l w a y s  b e  a t  t h e  h e l m . "  M a d i s o n ,  H a m i l t o n ,  J a y ,  
T h e  F e d e r a l i s t  P a p e r s . ( 1 7 8 8 )  ( P e n g u i n  C l a s s i c s ,  1 9 8 7  e d . ) ,  p p .  
1 2 4 - 1 2 5 .
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j u d i c i a r y ,  i n  t h a  s a m e  h a n d s ,  w h e t h e r  o n e ,  a  f e w ,  o r  m a n y ,  a n d  
w h e t h e r  h e r e d i t a r y ,  s e l f - a p p o i n t e d ,  o r  e l e c t i v e ,  m a y  j u s t l y  b e  
p r o n o u n c e d  t h e  v e r y  d e f i n i t i o n  o f  t y r a n n y . 41

M a d i s o n ,  H a m i l t o n ,  J a y ,  T h e  F e d e r a l i s t  P a p e r s . ( 1 7 8 8 )  ( P e n g u i n  
C l a s s i c s ,  1 9 8 7  e d . ) ,  N u m b e r  X L V I I ,  p .  3 0 3 .

B e y o n d  a n y  d o u b t ,  o n e  o f  t h e  m o s t  i m p o r t a n t  p o w e r s  a n d  d u t i e s  
o f  t h e  j u d i c i a l  b r a n c h  i s  t o  s e r v e  a s  a  c h e c k  a n d  b a l a n c e  a g a i n s t  
o v e r - r e a c h i n g  b y  t h e  e x e c u t i v e  o r  t h e  l e g i s l a t i v e  b r a n c h .

L i k e  a l l  p o w e r s ,  t h e  p o w e r  o f  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  
b r a n c h e s  t o  t r a n s f e r  c o m m o n  p r o p e r t y  r e s o u r c e s  i s  o n l y  a  l i m i t e d  
p o w e r .  T h e  p r a c t i c a l  l i m i t s  t o  t h i s  p o w e r  a r e  d e f i n e d  p r i n c i p a l l y  
t h r o u g h  o u r  c o m m o n  l a w  h e r i t a g e ;  t h e y  a r e  e n f o r c e d  b y  t h e  j u d i c i a l  
b r a n c h  i n  r e s p o n s e  t o  c i t i z e n s '  f o r m a l  c o m p l a i n t .  T h e  s u p e r v i s o r y  
p o w e r  o f  t h e  j u d i c i a l  b r a n c h  e x e r c i s e d  i n  t h e  n a m e  o f  t h e  p u b l i c  
t r u s t  d o c t r i n e  i s  f i r m l y  w i t h i n  t h e  c l a s s i c  m o l d  o f  A m e r i c a n  
s e p a r a t i o n  o f  p o w e r s  p h i l o s o p h y .

. . . t h e  p o w e r s  o f  g o v e r n m e n t  s h o u l d  b e  s o  d i v i d e d  a n d  b a l a n c e d  
a m o n g  s e v e r a l  b o d i e s  o f  m a g i s t r a c y  a s  t h a t  n o  o n e  c o u l d  
t r a n s c e n d  t h e i r  l e g a l  l i m i t s  w i t h o u t  b e i n g  e f f e c t u a l l y  c h e c k e d  
a n d  r e s t r a i n e d  b y  t h e  o t h e r s .

T h o m a s  J e f f e r s o n ,  N o t e s  o n  t h e  S t a t e  o f  V i r g i n i a , p .  1 9 5 ,  q u o t e d  i n  
T h e  F e d e r a l i s t  P a p e r s . N u m b e r  L X V I I I  K r a m n i c k ,  e d . ,  P e n g u i n  B o o k s  
E d i t i o n  ( 1 9 8 7 ) ,  p .  3 1 1 .

M e m b e r s  o f  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s  w h o  c o m p l a i n  
o f  j u d i c i a l  i n t e r f e r e n c e  i n  t h e i r  m a n a g e m e n t  o f  A l a s k a ' s  r e s o u r c e s  
m a y  c o m p l a i n  t h a t  u n e l e c t e d  j u d g e s  h a v e  n o  p l a c e  i n  a  r e p u b l i c a n  
g o v e r n m e n t ,  b u t  s u c h  a  c o m p l a i n t  f l i e s  i n  t h e  f a c e  o f  h i s t o r y .  
S E E ;  T h e  F e d e r a l i s t  P a p e r s . N u m b e r  X X X I X ,  K r a m n i c k ,  e d . ,  P e n g u i n  
B o o k s  E d i t i o n  ( 1 9 8 7 ) ,  p .  2 5 6 .

A m e r i c a ' s  F o u n d i n g  F a t h e r s  d i d  n o t  i n t e n d  t o  c r e a t e  a  s y s t e m  
o f  g o v e r n m e n t  i n  w h i c h  t h e  t h r e e  b r a n c h e s  o f  g o v e r n m e n t  w o u l d  b e  
a b s o l u t e l y  s e p a r a t e  a n d  d i s t i n c t .  T h e  s y s t e m  o f  M o n t e s q u i e u ,  w h i c h  
s e r v e d  a s  o u r  F o u n d e r s '  m o d e l ,  p r o v i d e d  f o r  e a c h  b r a n c h  o f  
g o v e r n m e n t  t o  h a v e  a  p a r t i a l  a g e n c y  i n  a n d  c o n t r o l  o v e r  t h e  a c t s  o f  
t h e  o t h e r s .  I t  i s  f u n d a m e n t a l  t o  t h e  A m e r i c a n  s y s t e m  o f  g o v e r n m e n t  
t h a t  t h e r e  b e  a  p a r t i a l  m i x t u r e  o f  p o w e r s  a m o n g  t h e  c o o r d i n a t e  
b r a n c h e s .  S E E ;  T h e  F e d e r a l i s t  P a p e r s . N u m b e r  L X V I I ,  p p .  3 0 4 - 3 0 5 ;  
N u m b e r  L X ,  p p .  3 1 8 - 3 2 2 .

. . . t h e  p o l i t i c a l  a p o t h e g m  [ o f  s e p a r a t i o n  o f  p o w e r s ]  d o e s  n o t  
r e q u i r e  t h a t  t h e  l e g i s l a t i v e ,  e x e c u t i v e ,  a n d  j u d i c i a r y  
d e p a r t m e n t s  s h o u l d  b e  w h o l l y  u n c o n n e c t e d  w i t h  e a c h

41 M a d i s o n ,  H a m i l t o n ,  J a y ,  Th? Federalist...EflPgra, ( 1 7 8 8 )  
( P e n g u i n  C l a s s i c s ,  1 9 8 7  e d . ) ,  N u m b e r  X L V I I ,  p .  3 0 3 .  S E E  A L S O :  
N u m b e r s  X L V I I I -  L I ,  p p .  3 0 8 - 3 2 2 .
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o t h e r . . . . [ u j n l e s s  these d e p a r t m e n t s  b e  s o  f a r  c o n n e c t e d  a n d  
b l e n d e d  a s  t o  g i v e  e a c h  a  c o n s t i t u t i o n a l  c o n t r o l  o v e r  t h e  
o t h e r s ,  t h e  d e g r e e  o f  s e p a r a t i o n  w h i c h  t h a  m a x i m  r e q u i r e s ,  a s  
e s s e n t i a l  t o  a  f r e e  g o v e r n m e n t ,  c a n  n e v e r  i n  p r a c t i c e  b e  f u l l y  
m a i n t a i n e d ,  ( e m p h a s i s  a d d e d )

T h e  F e d e r a l i s t  P a p e r s . H u m b e r  L X V I I I ,  p .  3 0 8 .

T h e  j u d i c i a l  b r a n c h  h a s  h i s t o r i c a l l y  b e e n  s e e n  a s  t h e  m o s t  
e f f e c t i v e  b u l w a r k  a g a i n s t  e x c e s s  b y  t h e  l e g i s l a t i v e  a n d  t h e  
e x e c u t i v e  b r a n c h e s  o f  g o v e r n m e n t .  T h e  F e d e r a l i s t  P a p e r s . N u m b e r  
L X X V I I I ,  p .  4 3 7 .  T h e  m o r e  t r a n s i e n t  t e n u r e  o f  l e g i s l a t o r s  a n d  
m e m b e r s  o f  t h e  e x e c u t i v e  b r a n c h  n a t u r a l l y  m a k e s  t h o s e  o f f i c i a l s  
s u b j e c t  t o  d i f f e r e n t  i n t e r e s t s ,  m o r e  f o c u s s e d  o n  s h o r t - t e r m  
b e n e f i t s ,  a n d  m o r e  e a s i l y  a f f e c t e d  b y  t h e  r i s k  o f  a  d i m i n u t i o n  i n  
t h e i r  e m o l u m e n t s  b y  w a y  o f  p o l i t i c a l  r e t a l i a t i o n  f o r  f a i l u r e  t o  
t a k e  a  p a r t i c u l a r  a c t i o n .

C o u r t s  e x i s t  t o  g u a r d  a g a i n s t  e n c r o a c h m e n t s  a n d  o p p r e s s i o n s  o f  
t h e  o t h e r  t w o  b o d i e s  o f  g o v e r n m e n t .  E f f e c t i v e  l i m i t s  o n  t h e  a c t s  
o f  t h e  o t h e r  t w o  b r a n c h e s  m a y  o n l y  b e  s e t  b y  t h e  c o u r t s :

. . . w h o s e  d u t y  i t  m u s t  b e  t o  d e c l a r e  a l l  a c t s  c o n t r a r y  t o  t h e  
m a n i f e s t  t e n o r  o f  t h e  C o n s t i t u t i o n  v o i d .

T h e _ f e d e r a l i s t  P a p e r s . N u m b e r  L X X V I I I ,  p .  4 3 8 .

A m e r i c a ' s  F o u n d i n g  F a t h e r s  r e c o g n i z e d  t h a t  j u d g e s  a r e  l e s s  
l i k e l y  t o  b e  s w a y e d  b y  t h e  w i n d s  o f  p o l i t i c s  t h a n  a r e  l e g i s l a t o r s  
o r  m e m b e r s  o f  t h e  e x e c u t i v e .  C o n s t i t u t i o n a l  p r i n c i p l e s  l i k e  
A l a s k a ' s  P u b l i c  T r u s t  D o c t r i n e  s h o u l d  n o t  b e  o v e r r i d d e n  b y  t h e  
L e g i s l a t u r e  o r  t h e  E x e c u t i v e  b r a n c h .

. . . w h e r e  t h e  w i l l  o f  t h e  l e g i s l a t u r e ,  d e c l a r e d  i n  i t s  
s t a t u t e s ,  s t a n d s  i n  o p p o s i t i o n  t o  t h a t  o f  t h e  p e o p l e ,  d e c l a r e d  
i n  t h e  C o n s t i t u t i o n ,  t h e  j u d g e s  o u g h t  t o  b e  g o v e r n e d  b y  t h e  
l a t t e r  r a t h e r  t h a n  t h e  f o r m e r .  T h e y  o u g h t  t o  r e g u l a t e  t h e i r  
d e c i s i o n s  b y  t h s  f u n d a m e n t a l  l a w s  r a t h e r  t h a n  b y  t h o s e  w h i c h  
a r e  n o t  f u n d a m e n t a l .

T h e  F e d e r a l i s t  P a p e r s .  N u m b e r  L X X V I I I ,  p .  4 3 9 ;  S E E  A L S O  N u m b e r  
L X X X I .

T h e  S t a t e  o f  A l a s k a  a n d  a l l  i t s  e m p l o y e e s ,  i n c l u d i n g  t h e  
e n t i r e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s ,  a r e  r e q u i r e d  t o  a c t  a s  
" t r u s t e e s "  f o r  t h e  b e n e f i t  o f  a l l  t h e  p e o p l e  o f  A l a s k a ,  i n c l u d i n g  
f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .
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N o  i n d i v i d u a l  a n d  n o  b r a n c h  o f  g o v e r n m e n t  e n j o y s  a  m o n o p o l y  o n  
w i s d o m  o r  f o r e s i g h t .  I t  i s  n e c e s s a r y  a n d  p r o p e r  t h a t  t h e  A m e r i c a n  
s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  s h o u l d  a p p l y  t o  a n d  r e s t r a i n  t r a n s f e r  
o f  A l a s k a ' s  p u b l i c l y - o w n e d  w e a l t h  i n t o  p r i v a t e  h a n d s .  I n  i t s  
p u r e s t  e s s e n c e ,  t h i s  i s  t h e  m e a n i n g  o f  t h e  P u b l i c  T r u s t  D o c t r i n e .

T h e  P u b l i c  T r u s t  D o c t r i n e  i s  m e r e l y  t h e  n a m e  g i v e n  t o  t h e  
r a t i o n a l e  r e l i e d  o n  b y  a  r e p u b l i c a n  g o v e r n m e n t  t o  l i m i t  t h e  p o w e r  
o f  t h o s e  w h o  t e m p o r a r i l y  o c c u p y  t h e  s e a t s  o f  g o v e r n m e n t a l  p o w e r  
w h e n  t h e  g o v e r n o r s  s e e k  t o  t r a n s f e r ' t h e  c o m m o n  w e a l t h  o f  t h e  
g o v e r n e d  i n t o  p r i v a t e  h a n d s . 42

P r o p e r l y  u n d e r s t o o d ,  t h e  P u b l i c  T r u s t  D o c t r i n e  s h o u l d  a c t  a s  
a  r e s t r a i n i n g  i n f l u e n c e  o n  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  
o f  g o v e r n m e n t .  B y  a p p r e c i a t i n g  t h e i r  f i d u c i a r y  d u t i e s  a s  g u a r d i a n s  
o f  t h e  l o n g - t e r m  p u b l i c  i n t e r e s t ,  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  
b r a n c h e s  s h o u l d  v o l u n t a r i l y  m o d e r a t e  t h e i r  b e h a v i o r  a n d  m a k e  
p r o c e d u r a l l y  a n d  s u b s t a n t i v e l y  p r o p e r  d e c i s i o n s .

I t  i s  h u m a n  n a t u r e  t o  t e n d  t o  e x a g g e r a t e  t h e  i m p o r t a n c e  o f  
c u r r e n t  e v e n t s  a n d  t h o u g h t s .  F o r  e x a m p l e ,  t h e r e  a r e  m a n y  p e o p l e  
t o d a y  w h o  b e l i e v e  t h a t  t h e  " O w n e r  S t a t e "  p h i l o s o p h y  i s  e s s e n t i a l  t o  
t h e  e c o n o m i c  a n d  s p i r i t u a l  d e v e l o p m e n t  o f  A l a s k a .  T h e r e  a r e
p e r h a p s  a n  e q u a l  n u m b e r  w h o  a b h o r  t h e  " O w n e r  S t a t e "  a n d  c l a i m  i t  
s u f f e r s  f r o m  a  m o n o m a n i a c a l  o b s e s s i o n  w i t h  d e v e l o p m e n t  t h a t  i g n o r e s  
t h e  l o n g - t e r m  e f f e c t s  o n  r e n e w a b l e  r e s o u r c e s .

I t  i s  n o t  t h e  p u r p o s e  o f  t h i s  p a p e r  t o  e m b r a c e  e i t h e r  o f  t h o s e  
p o s i t i o n s  i n  t h e  c u r r e n t  p o l i t i c a l  s p e c t r u m .

T h e  p u r p o s e  o f  t h i s  p a p e r  h a s  b e e n  t o  e x p l a i n  t h e  l e g a l
f o u n d a t i o n  o f  t h e  P u b l i c  T r u s t  D o c t r i n e  i n  A l a s k a .  I n  p a r t i c u l a r ,  
i t  h a s  b e e n  t h e  g o a l  o f  t h i s  p a p e r  t o  d e m o n s t r a t e  t h a t  t h e
p r i n c i p l e s  o f  t h e  P u b l i c  T r u s t  D o c t r i n e  i n  A l a s k a ,  a r e  s o  i m p o r t a n t  
t h a t  t h e y  h a v e  b e e n  e n s h r i n e d  i n  o u r  S t a t e  C o n s t i t u t i o n ,  a s  w e l l  a s  
o u r  s t a t u t e s  a n d  t h e  d e c i s i o n s  o f  o u r  S u p r e m e  C o u r t .  T h e s e
p r i n c i p l e s  o f  c o n s e r v a t i o n  a n d  w i s e  u s e  h a v e  b e e n  h a n d e d  d o w n  t o  u s  
s i n c e  t h e  M a g n a  C a r t a .  T h e s e  p r i n c i p l e s  s h o u l d  n o t  b e  c a s u a l l y  
d i s c a r d e d  i n  t h e  c o u r s e  o f  p o p u l a r  p o l i t i c a l  d e b a t e  o v e r  h o w  t o  
a c h i e v e  t h e  c h i m e r a  o f  p e r m a n e n t  m a t e r i a l  w e a l t h .

I n  l a r g e  m e a s u r e ,  t h e  j u d i c i a l  b r a n c h  m u s t  s e r v e  a s  t r u s t e e  o f  
t h e  p u b l i c  r e s o u r c e s  s u b s u m e d  w i t h i n  t h e  r u b r i c  o f  t h e  P u b l i c  T r u s t  
D o c t r i n e  b e c a u s e  o f  t h e  l o n g e r  d u r a t i o n  o f  t h e  t e n u r e  o f  t h e

I I I .  C O N C L U S I O N

2 T h e  s o v e r e i g n t y  o f  t h e  3 t a t e  d o e s  n o t  r e s i d e  i n  t h e  
p e r s o n s  w h o  f i l l  t h e  d i f f e r e n t  d e p a r t m e n t s  o f  i t s  
g o v e r n m e n t ;  b u t  i n  t h e  p e o p l e  f r o m  w h o m  t h e  g o v e r n m e n t  
e m a n a t e d ,  a n d  w h o  m a y  c h a n g e  i t  a t  t h e i r  d i s c r e t i o n .  
S o v e r e i g n t y ,  t h e n ,  i n  t h i s  c o u n t r y ,  a b i d e s  w i t h  t h e  
c o n s t i t u e n c y  a n d  n o t  w i t h  t h e  a g e n t .  A n d  t h i s  r e m a r k  i s  
t r u e ,  b o t h  i n  r e f e r e n c e  t o  t h e  f e d e r a l  a n d  s t a t e  
g o v e r n m e n t s .

S p o o n e r  v  M c C o n n e l . 2 2  F e d .  C a s .  9 3 9 ,  9 4 3  ( D .  O h i o ,  1 8 3 8 ) .

5 2



j u d i c i a r y .  S i n e ®  t h e  p e r s o n s  w h o  s e r v e  i n  t h e  e x e c u t i v e  a n d  
l e g i s l a t i v e  b r a n c h e s  a r e  g e n e r a l l y  p r e s e n t  i n  g o v e r n m e n t  f o r  f e w e r  
y e a r s , t h e  f o c u s  o f  t h e i r  o u t l o o k  i s  o f t e n  s h o r t e r .  A  s h o r t - t e r m  
o u t l o o k  i s  g o o d ,  b u t  t h e  l e a v e n i n g  e f f e c t  o f  a  l o n g - t e r m  v i e w  i s  
j u s t  a s  n e c e s s a r y  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  s o c i e t y .

T h e r e  i s  p o l i t i c a l  b o l d n e s s  i n  a d v o c a t i n g  r a p i d l y  p l a c i n g  
A l a s k a ' s  p u b l i c  w e a l t h  i n t o  p r i v a t e  h a n d s .  Y e t  t h e r e  i s  a l s o  a n  
u n k n o w n  o p p o r t u n i t y  c o s t  i n c u r r e d  b y  t r a n s f e r r i n g  p u b l i c  r e s o u r c e s  
i n t o  p r i v a t e  h a n d s .

V i e w e d  i n  t h e  c o n t e x t  o f  t h e  n e v e r - e n d i n g  d e b a t e  o v e r  t h e  
a d v i s a b i l i t y  o f  t r a n s f e r r i n g  p u b l i c l y - o w n e d  r e s o u r c e s  i n t o  p r i v a t e  
h a n d s ,  t h e  P u b l i c  T r u s t  D o c t r i n e  i s  t h e  p o l e s t a r  t h a t  e n a b l e s  t h e  
j u d i c i a l  b r a n c h  t o  k e e p  t h e  c o u r s e  o f  g o v e r n m e n t  a  m o d e r a t e  o n e ,  
a n d  t o  p r e v e n t  e x t r e m i s m . 43

P r i v a t e  r i g h t s  a n d  i n t e r e s t s  a r e  i n  c o n s t a n t  d a n g e r  i f  t h e  
j u d i c i a l  p o w e r  d o e s  n o t  g r o w  m o r e  e x t e n s i v e  a n d  s t r o n g e r  t o  
k e e p  p a c e  w i t h  t h e  g r o w i n g  e q u a l i t y  o f  c o n d i t i o n s .

T o c q u e v i l l e ,  D e m o c r a c y  i n  A m e r i c a . V o l .  2 ,  B o o k  I V ,  C h .  V I I .

T h e  b e s t  p r o t e c t i o n  w h i c h  t h e  p u b l i c  e n j o y s  a g a i n s t  
i m p r o v i d e n t  t r a n s f e r  o f  p u b l i c  r e s o u r c e s  i n t o  p r i v a t e  h a n d s  i s  t h e  
p o w e r  o f  t h e  j u d i c i a l  b r a n c h  t o  v o i d  a c t i o n s  t h a t  v i o l a t e  t h e  
P u b l i c  T r u s t .  I m p e r f e c t  t h o u g h  i t  m a y  b e ,  w e  m u s t  r e l y  o n  t h e  
c o l l e c t i v e  w i s d o m ,  e x p e r i e n c e ,  a n d  p r o c e d u r a l  s a f e g u a r d s  o f  t h e  
j u d i c i a l  p r o c e s s  t o  p r o t e c t  t h e  v a s t  a n d  m u l t i f a r i o u s  n a t u r a l  
w e a l t h  c o n s t i t u t i n g  A l a s k a ' s  p a t r i m o n y  f r o m  b e i n g  s o l d  o r  t r a d e d  
f o r  s h o r t - t e r m  a d v a n t a g e s  t h a t  w i l l  l e a v e  a l l  A l a s k a n s  p o o r e r .

A t  t h e  s a m e  t i m e ,  a  f r e e  a n d  a d e q u a t e  f l o w  o f  i n f o r m a t i o n  
r e g a r d i n g  t h e  e x t e n t  a n d  v a l u e  o f  p u b l i c  t r u s t  r e s o u r c e s  b e t w e e n  
S t a t e  a g e n c i e s  a n d  t h e  p u b l i c  i s  c r u c i a l .  W i t h o u t  t h i s  
i n f o r m a t i o n ,  t h e  S t a t e  w i l l  b e  i n c a p a b l e  o f  p r e s e r v i n g  t h e  p u b l i c ' s  
t r u s t  a s s e t s .  W i t h o u t  t h i s  i n f o r m a t i o n ,  t h e  S t a t e  w i l l  a l s o  b e  
u n a b l e  t o  a s s u r e  t h a t  i t  o b t a i n s  f u l l  v a l u e  f o r  a n y  s a l e ,  l e a s e ,  o r  
e x c h a n g e  o f  t r u s t  a s s e t s .  F i n a l l y ,  i n f o r m a t i o n  i s  c r i t i c a l  t o  
e n a b l e  t h e  p u b l i c ,  a s  b e n e f i c i a r i e s ,  t o  e n f o r c e  i t s  r i g h t s  a n d  h o l d  
t h e  S t a t e  t o  t h e  a p p r o p r i a t e  h i g h e s t ,  f i d u c i a r y ,  s t a n d a r d  o f  c a r e .

I t  h a s  b e e n  s h o w n  t h a t  t h e  p u b l i c  t r u s t  e x p l i c i t l y  a n d  
i m p l i c i t l y  l i m i t s  t h e  p o w e r  o f  t h e  S t a t e  o f  A l a s k a  t o  d i s p o s e  o f  
p u b l i c  l a n d s  a n d  r e s o u r c e s .  M a n y  o f  t h e  r e q u i r e m e n t s  o f  t h e  P u b l i c  
T r u s t  D o c t r i n e  t h a t  h a v e  b e e n  s e t  f o r t h  i n  t h i s  p a p e r  h a v e  n o t  y e t  
b e e n  r e c o g n i z e d  b y  t h e  E x e c u t i v e  b r a n c h .

S E E :  M a c h i a v e l l i ,  T h e  D i s c o u r s e s . B o o k  O n e ,  " T h e
D e v e l o p m e n t  o f  R o m e ' s  C o n s t i t u t i o n , "  $ 5 3  ( " T h e  p o p u l a c e ,  
m i s l e d  b y  t h e  f a l s e  a p p e a r a n c e  o f  a d v a n t a g e ,  o f t e n  s e e k s  
i t s  o w n  r u i n ,  a n d  i s  e a s i l y  m o v e d  b y  s p l e n d i d  h o p e s  a n d  
r a s h  p r o m i s e s . " )
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I t  i s  h o p e d  t h a t  i n  t h e  f u t u r e ,  t h a  c o n s i d a r a t i o n a  s a t  f o r t h  
i n  t h i s  p a p a r  w i l l  h e l p  s t a t a  g o v e r n m e n t  m o r e  a f f e c t i v e l y  p e r f o r m  
i t s  j o b  a s  t r u s t e e .  T h e  S t a t e  a n d  a l l  A l a s k a n s  w i l l  b e n e f i t  f r o m  
i m p r o v i n g  t h e  q u a l i t y  a n d  q u a n t i t y  o f  i n f o r m a t i o n  e x c h a n g e d  
r e g a r d i n g  t h e  e x t e n t  a n d  v a l u e  o f  A l a s k a ' s  p u b l i c  t r u s t  r e s o u r c e s .

T h e  P u b l i c  T r u s t  D o c f . r i r e  w i l l  b e  m o s t  e f f e c t i v e  w h e n  i t  
s e r v e s  a s  a  r u l e  o f  s e l f - r e s t r a i n t  w h e r e b y  S t a t e  g o v e r n m e n t  c h e c k s  
i t s  p l a n s  b e f o r e  a c t i n g  t o  e n s u r e  t h a t  t h e  m a n d a t e s  o f  t h e  p u b l i c  
t r u s t  a r e  m e t  a n d  t h e  S t a t e  f u l f i l l s  i t s  f i d u c i a r y  d u t i e s .

T h e  P u b l i c  T r u s t  D o c t r i n e  o f f e r s  a  l e g a l  f r a m e w o r k  t o  e n h a n c e  
t h e  q u a l i t y  o f  s t a t e  g o v e r n m e n t  b y  e s t a b l i s h i n g  m a n a g e m e n t  
s t a n d a r d s  f o r  v a r i o u s  p u b l i c  r e s o u r c e s .  T h e  P u b l i c  T r u s t  D o c t r i n e  
p r o v i d e s  t h e  b e s t  s a f e g u a r d  y e t  k n o w n  t o  p r e s e r v i n g  t h e  n a t u r a l  
r e s o u r c e s  a n d  t h e  q u a l i t y  o f  l i f e  t h a t  m a k e  A l a s k a  u n i q u e .  A l l  
t h r e e  b r a n c h e s  o f  g o v e r n m e n t ,  t o g e t h e r  w i t h  t h e  p u b l i c  a t  l a r g e ,  
m u s t  c o o p e r a t e  i n  g o o d  f a i t h  t o  e n s u r e  t h a t  t h e  P u b l i c  T r u s t  
D o c t r i n e  i s  u s e d  w i t h  s u c c e s s  f o r  t h e  b e n e f i t  o f  a l l  c u r r e n t  a n d  
f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .
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Tongass Tourism & Recreation Business Association
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M ay 3 ,  1 9 9 2
R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  
C a p i t a l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 0 )

D n n r  R e p r e s e n t a t i v e  D a v i d s o n :

1 h e  T o n g a s s  T o u r i s m  a n d  R e c r e a t i o n  B u s i n e s s  A s s o c i a t i o n  
< T T R U A ) s t r o n g l y  o p p o s e s  HB 5 7 8 ,  g i v i n g  l e g i s l a t i v e  a p p r o v a l  
t o  D N R ’ s  p r o p o s e d  t r a d e  o f  2 3 0 0  a c r e s  o f  v i r g i n  s t a t e  f o r e s t  
l a n d  ( L e a s k  L a k e s )  f o r  4 3 0 0  a c r e s  o f  l o g g e d  p r i v a t e  l a n d s  
( W h i t e  R i v e r ) ,  n e a r  K e t c h i k a n .  T h i s  l e g i s l a t i o n  i s  a n  
u n f a i r  t r a d e ,  p u t  f o r t h  i n  a  n o n - p u b l i c  p r o c e s s  ( o u t  o f  
c o m p l i a n c e  w i t h  AS 3 8 . 5 0 )  a n d  w o u l d  e s t a b l i s h  a  r e g r e s s i v e  
p r e c e d e n t  we w o u l d  s u f f e r  f r o m  f o r  y e a r s  t o  c o m e .

7 T R B A  i s  a b o u t  1 2 0  b u s i n e s s e s  ( a n d  g r o w i n g )  i n v o l v e d  i n  
o u t d o o r  r e c r e a t i o n  a n d  t o u r i s m  p r i m a r i l y  I n  s o u t h e a s t  
A l a s k a .  T h e  o u t f i t t e r s ,  g u i d e s ,  t o u r  o p e r a t o r s ,  w i l d e r n e s s  
l o d g e s ,  f i s h i n g  c h a r t e r s ,  r e t a i l e r s  a n d  o t h e r  b u s i n e s s e s  wc 
r e p r e s e n t  d e p e n d  o n  t h e  w i l d  l a n d s  o f  A l a s k a  f o r  o u r  
l i v e l i h o o d s .  M u c h  o f  t h e  a l l u r e  o f  o u r  s t a t e  i s  d e r i v e d  
f r o m  t h e  e x c e l l e n t  f i s h i n g  a n d  w i l d l i f e  v i e w i n g  
o p p o r t u n i t i e s  a n d  u n s p o i l e d  s c e n e r y  w h i c h  e x i s t  i n  t h e  w i l d  
l a n d s  o f  A l a s k a .  HB 5 7 8  s t a n d s  t o  t r a d e  s o m e  o f  t h o s e  l a n d s  
i n  a  " q u i c k  a n d  d i r t y "  p r o p o s a l  w h i c h ,  i f  a p p r o v e d ,  w o u l d  
l e a v e  a l l  s t a t e  l a n d s  a t  r i s k  f o r  s i m i l a r  s w a p s  o f  v a l u a b l e  
f o r e s t s  f o r  s t u m p s .

F o r e s t e d  s t a t e  l a n d s  a r e  a n  i m p o r t a n t  r e s o u r c e  t h a t  a r e  i n  
s u c h  s h o r t  s u p p l y  i n  t h e  l o w e r  4 8  t h a t  a n  i n c r e a s i n g  n u m b e r  
o f  v i s i t o r s  c o m e  t o  A l a s k a  s o l e l y  f o r  t h e  o p p o r t u n i t y  t o  s e e  
t h e s e  l a n d s  a n d  t h e  w i l d l i f e  t h e y  s u p p o r t .  T h e  L e a s k  L a k e s  
l a n d ,  s o m e  9 5 8  a c r e s ,  i s  v a l u e d  a t  o n l y  S 7 2  p e r  a c r e .  T h i s  
t r a d e  w o u l d  b e  n o t  o n l y  a  s u b s t a n t i a l  e c o n o m i c  l o s s  f o r  t .h e  
s t a t e ,  b u t  a  n e e d l e s s  r e c r e a t i o n a l  a n d  h a b i t a t  l o s s  t h a t  t h e  
K e t c h i k a n  a r e a  c a n  i l l  a f f o r d .  O n e  o n l y  h a s  t o  r e a l i z e  t h a t  
t o u r i s m  I s  t h e  * 2  i n d u s t r y  I n  A l a s k a ,  u n t i l  t h e  O i l  r u n s  o u t  
a n d  i t  b e c o m e s  4 1 !  I  h o p e  w e  c a n  c o u n t  o n  y o u  t o  h e l p  
p r o t e c t  t h e  g r o w i n g  o u t d o o r  r e c r e a t i o n  a n d  t o u r i s m  i n d u s t r y  
b y  s t o p p i n g  t h i s  p o o r l y  c o n c e i v e d  b i l l .

S i n c e r e l y  y o u r s ,

J e f f r e y  S l o s w  
5 x e c u t l v ©  D i r e c t o r

TOTOL



I s s u e s  i n  T C S ' s  a p p o a l

1 .  A p p r a i s a l .  T h o r o  i s  n o  f i n a l  a p p r a i s a l  o f  t h o  

l a n d s  t o  b e  t r a d e d .  ( D N R ' a c h i e f  a p p r a i s e r  h a s  r e j e c t e d  t h o  
s i n g l e  a p p r a i s a l  i n  t h i s  c a s e .  O f  f o u r  r e v i e w  a p p r a i s e r s ,  t h r e e  
h a v e  n o t  s i g n e d  o f f  a n d  o n e  h a s  a p p r o v e d  o n l y  a  p o r t i o n  o f  t h o  
a p p r a i s a l . )

2 .  R o a d s .  DNR U B e d  a  r o a d  u p g r a d i n g  p r o j o c t  t o  

e q u a l i z e  t h e  v a l u e s  o f  t h e  t r a d e .  T h e  l a w  c o n t e m p l a t e s  c a s h  
e q u a l i z a t i o n .  DNR a w a r d e d  a  s o l e - s o u r c e  c o n t r a c t  t o  C a p o  F o x  f o r  

t h i s  w o r k ,  b y p a s s i n g  AS 3 6 . 3 0 .

3 .  S u s t a i n e d  y i e l d .  DNR  e v a d e d  s u s t a i n e d  y i e l d  b y  
f a i l i n g  t o  c o n s i d e r  a  t i m b e r  s a l e  b e f o r e  t r a d i n g  s t a t e  l a n d ,  a s  

r e q u i r e d  b y  A S  3 8 . 5 0 .

4 .  Mini-ElS. DNR f a i l e d  t o  a d e q u a t e l y  d e p i c t  o r  
d i s c u s s  t h e  i m p a c t s  o f  t h e  t r a d e ,  a s  r e q u i r e d  b y  A S  3 8 . 5 0 .

5 .  C o n f l i c t  o f  i n t e r e s t .  D NR  f a i l e d  t o  c h e c k  u p  o n
t h e  t i m b e r  c r u i s e  ( b a s i s  f o r  t h e  a p p r a i s a l ) ,  w h i c h  m a y  h a v e  b o o n
s u b j e c t  t o  a  c o n f l i c t  o f  i n t e r e s t .

6 .  U n c l a s s i f i e d  l a n d s .  DNR i s  d i s p o s i n g  o f  l a n d

w i t h o u t  d o i n g  a n  a r e a  p l a n .  T h e i r  r e g u l a t i o n  a l l o w i n g  t h i s  i s
n o t  b a c k e d  u p  b y  t h e  s t a t u t e .

O t h e r  p e r t i n e n t  i s s u e s

C a p i t a l  p r o j e c t s .  DNR t r a d e d  r e s o u r c e s  i t  m a n a g o s  f o r  a  c a p i t a l  
p r o j e c t ,  b y p a s s i n g  c a p i t a l  b u d g o t i n g  p r o c e d u r e s .

F i s c a l  n o t e s / o p o r a t i n g  b u d g e t .  T h e r e  i s  n o  s o l i d  m a i n t e n a n c e  
p r o v i s i o n  f o r  t h e  r o a d s  t h e  s t a t e  w i l l  a c q u i r o .  T h o  K e t c h i k a n  
G a t e w a y  B o r o u g h  d o o s  n o t  h a v o  r o a d  p o w o r s .  DOT s a y s  i t  w i l l  n o t  
m a i n t a i n  t h e  r o a d .  O n c e  t h o  s t a t o  a c q u i r e s  t h o  r o a d ,  i t  w i l l  b e  
p r e s s u r e d  t o  m a i n t a i n  i t .  T h e r e  i s  p r e s o n t l y  a  $ 0  f i s c a l  n o t e .

D o u b l e  d i p p i n g / a p p r a i s a l .  T h o  a p p r a i s a l  o f  t h e  p o s t - l o g g i n g  l a n d  
v a l u e  w a s  b a s e d  o n  p u b l i c  r o a d  a c c e s s i b i l i t y .  W i t h o u t  r o a d  
a c c e s s ,  t h e  a p p r a i s e d  v a l u o s  a r e  i n v a l i d .  A d d i t i o n a l l y ,  t h e  
a n n o u n c e d  p u b l i c  b o n o f i t  o f  t h o  t r a d e  - -  r e c r e a t i o n a l  r o a d  a c c e a a  
- -  e v a p o r a t e s .  T h e  s t a t e  p a y s  C a p e  P o x  t o  u p g r a d e  i t a  l o g g i n g  

r o a d s ,  t h e n  v a l u s s  t h s  l e n d  w i t h  r e s u l t i n g  p u b l i c  a c c e s s .

C o n t a c t i  D a v o  K a t z ,  4 6 3 - 3 3 6 6



L E A S K  L A K E S  S T A T E  P A R C E L  •• S T A T E  P A R K  O R  L A N D  T R A D E ?

C ap e  Fox C orporation , an  A laska native corporation located  in S axm an , just 
o u ts id o  of K etchikan . Is noarly  fin ished  cutting tho tim bcrlands it rece iv ed  from the 
fedoral governm ent under tho  A laska Native Claim s S ettlem ent Act (ANCSA). C apo  Fox 
now  w ish o s  to trad e  th o se  cu t -v e r lan d s  for m ore prim e tim borland. The corporation 
h a s  p ro p o se d  a  land  trade to the A laska D epartm ent of Natural R eso u rces  (DNR) in which 
C ap o  Fox w ould trad e  around  4 .000  a c re s , m uch of which h a s  b e e n  heavily c learcu t. 10 
tho s ta te ,  in return  for w hich C a p e  Fox would recoive around  2 .4 0 0  a c re s  of pristine, 
s ta te -o w n ed  old grow th forest in th e  L eask  Lake a rea , north of K etchikan. C ap e  Fox's 
p u rp o so  in obtain ing th e s e  lands is to c learcu t them  extonsrvoly. At p re sen t m arket 
co n d itio n s , tho L eask  Lake lim ber is w orth around  $15 million.

C ap e  Fox h a s  b e e n  p roposing  this trade or varian ts of it for over 10 y ea rs . And 
for th a t long DNR h a s  b e e n  avoiding th e  trado a s  not in tho s ta te  s  b e s t in terest. But 
u ndor G overnor W alter Hickel, th e  s ta te  h as  ch an g ed  its tune. DNR is now po ised  to 
p ro c e e d  with this trade . T he public *benefits* to bo cap tu red  a re  sa id  to to be  
rec rea tio n a l u so  of tho togging ro ad s  C ap o  Fox wilt leave behind, an d  econom ic 
d ev e lo p m en t. Timbor o b ta in ed  by C ap o  Fox through this trado will bo sh ipped  without 
p ro c ess in g , a s  round  logs, probably to Jap a n .

T h e  $ 15  m illio n  g iv e a w a y . The sta to  will got little in re tu rn  for its 
v a lu ab le  L eask  L ake re so u rc e s . Tho s la te  will loso  high-value wildlife habitat, 
ro cro a tio n al opportunity , a n d  tim ber. The s ta te  will acqu ire  only tho su rface  e s ta te  of 
(ho C a p o  Fox lan d s  •• S e a la sk a  will continue k) ow n the rock. sa n d , gravel, an d  m inerals. 
T he s ta to  will g erry m an d er its rem aining ow nership  to acco m m o d ate  C ap e  Fox's in terest 
in only  high value tim bortand. The s ta le  wilt aoquiro C ap e  Fox logging roads an d  
e a s e m e n ts  on logging ro ad s  •• with tho expectation from the local governm ent that tho 
s ta te  wiQ then upgrado  a n d o r  m aintain those roads. AOOT h a s  s ta ted  that >t d o esn 't havo 
th e  fu n d s io do so . The existing C a p e  Fox logging ro ad s a re  u n sa fe  for p u b tc  u se . The 
s ta te  wilt acquire C ape Fox lan d s of limited recreational an d  habitat value. to m uch of 
w hich  th e  public a lready  h a s  a c c e s s  (the p u b ic  g a in s  little). Finally, public econom ic 
g a m s  wiB be sm all an d  short-term . Tim ber w a g es  will equa l $ 2  million over two y ea rs  
•• l e s s  th an  ir2  o f 1 p ercen t of tho Kotchfcan B orough’s o ip e c to d  w age an d  salary  total 
o v e r  th a t i>me.

Habile! lost. The Leask Lakes parcel is 5.000 acres of old growth timber, 
abundant water, low altitude takes, moderato rebel, and salt water shoreline. The 
state owned area supports a nch array of wifoute species including trumpeter swans, 
plus coho and sockeyt salmon, cutthroat trout, and Doty Varden char. ADFG predcts 
that Cape Fox timber harvest wiB reduce the deer poputauon in the h^h value Leask 
Lakes area by 60%. and other wildlife numbers similarly. These numbers wtB not 
support s^nificant hunwig and viewing demand.

Recreational lo ti. The US Forest Servce recently stated puWcty that if the 
Capo Fox land trad# *ran into problems.* the Foreil Servce would propose ta jjp fl a 
ttfim U flM l road dltt UMfc U fcn, m u  **°u*d ** *0* value lend and
enoourage Fie Forest Servce to build (and maintain) that road. This umoaded area 
apparently receives a surprising amount of use currently in a recent McOoweB Group 
survey. 20% of respondents sad they had been io the area •• a very h$h number. The 
l*« tc Lakes parcel 1  large end can ecoommodaie •  wide variety of rugh-quawy 
recrea.^**' «K#6 -  f*om temty p< rucking to hAmg to hunfang The Cepe Fox lands 
are of lower been hervty impacted by dearcutting. and would



not b o  a c c e ss ib le  to the  public until alter tim ber harvest and /o r road upgrading •• 
sh o u ld  th a t occur.

L o c a l o p p o s i t io n .  T here  is substan tial local opposition to this trade. At 
h e a rin g s  before tho K e'chikan B orough A ssem bly, 33  people testified against the trade 
an d  in favor of a s ta le  park. O nly 26 favored the trade. (The Assem bly then voted 6-1 
for tho  trad e .) The Planning a n d  Zoning C om m ission w as split, 3-3. The City Council 
only narrow ly favored the trade , 4-3. T hese vo tes all cam e b efore ihe Forest Service 
a n n o u n c e d  its w illingness to build a different road . In tho recen t McDowell G roup 
ran d o m  survey of K elchikanifes' opinions regard ing  ouldoor recreation. Ihe value m ost 
im p o rtan t to K elchikanifes w as  h ab ita t protection •• both in genera l and  with re sp ec t to 
lan d  tra d e s  in particular. Increasing  recreational activities on the road system  w as 
s e c o n d . This trade  would d estro y  both  habitat an d  recreational opportunity.

T h e  B e tte r  C h o ic e  -  L e a s k  L ak es  S ta te  P a rk . Ketchikan is a lm ost devoid 
of s ta te  park lands. an d  is genuinely  recreational destination-poor. For re a so n s  of size , 
lo ca tio n , recreational and  hab ita t v alue , ro a d -a c c e ss  achievability. an d  ow nership  
s ta tu s ,  a n  outstanding u se  of this s ta te  parcel would be  a s  a  park. A park would also  have 
spinoff econom ic benefits a s  an  attraction to independen t tourists. O utstanding native 
s to n e  fish traps and  petroglyphs ex ist on the site.

S u m m a ry . Tho sta te  h a s  avoided this trade  tor over 10 years, and with good 
re a s o n . It wilt give S i 5 million in s ta te  re so u rce s  to a private corporation, while 
c rea tin g  new  sta to  liabilities a n d  diminishing the value of rem aining s la te  re so u rces . It 
wilt d e s tro y  valuable habitat a n d  dim inish recrea tio n a l opportunity. M oreover, the 
local com m unity is split a s  to the  trad e’s desirability. The trade should be  re jected  an d  a 
s ta te  park  designation supported .

Briofing from T o n g ass  C onservation  Society 
P O  Box 3377 
K e tch ik an , A laska 99901 
2 2 5 - 5 8 2 7

Contact ponons: David Katz, TCS Staff 225-5827 
Marna Schwartz, Alaska Environmental Lobby 463-3366

Leask Lakes State Parcel Briefing •• Pago 2
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' * f~‘‘*~*~1 6ctî a»«r<>f PCtscc*u

1 ^ 1  Cxjj .1 o  *<■ rce*w  rt+ttt. .»•,*.«r 
I ■ * c »] fTi»fV»<D to-3
[ - .  .  -  | fOa trtto ivu *. 0 * c

-» »« M 4« *  *» • ■»« « M •





All road locations must be verified on the ground to determine final location and feasibility The 
routes shown would access an area approximately 285 acres in size of which 140 would be cut 
in the first entry. This would represent 4 million bcfft of timber harvested in the first entry. If timber 
is to cover road building costs, approximately 1.5 million bdft/mile is required, If this cannot be 
met then suplementary sources of funding will be needed.



L e a s h  L a k e s  r o a i
B y  1AN1B LAW LKY 

Daily News Staff Writer
If a p roposed  land  sw ap  betw een  the 

sta le  and  C ape Fox C orp. falls th rough, 
th e  U.S. Forest Service w ill p u rsu e  a 
road  p ro jec t to th e  Leask Lakes area if 
th e  co m m u n ity  desires it, accord ing  to a 
Forest S ervice official.

O n T u esd ay , D ave F letcher, tim ber 
m a n a g e m e n t  a s s i s t a n t  w i th  th e  
K etch ikan  R anger D istrict, said  the  fed­
era l agency  w ill p u rsu e  th e  road project 
if  the K etch ikan  G atew ay  Borough and 
the  C ity o f K etchikan d esire  it.

At th e  req u e st o f D ave Katz, staff 
person  fo r  the T ongass C onservation 
S o c ie ty ,  F le tc h e r  a d d r e s s e d  th e  
K etchikan C ity Council last w eek  to let 
c o u n d lm e m b e rs  kn o w  o f th e  re c re ­
ational o p p o rtu n ities  in  th e  area.

Katz sa id  h e  w an te d  the  council to  
k n o w  o f  the  rec rea tion  po ten tia l before 
reaffirm ing  its su p p o rt o f the land  sw ap.

*1 on ly  bring th is  out to show  you  that 
there is  an  o p p o rtu n ity  here shou ld  
there b e  som e p ro b lem  w ith  th e  land  
exchange,* F letcher sa id  at the m eeting.

A cc o rd in g  to  K e tc h ik a n  D is tr ic t  
R anger S teve Segovia, th e  pro ject is no t 
being p u rsu ed  n o w  because the  Forest 
Service w an ts  to  rem ain  neu tra l in  the 
land sw a p  decision.

T he p roposed  trade inc ludes Cape 
Fox's la n d  in  W hite  R iver, H arrie t H u n t 
Lake a n d  Talbot Lake in  exchange for 
sta te  la n d  in  the  Leask Lakes trac t.

A ccording to  A ndy Pekovicb, South­
east Regional M anager fo r the D ep a rt­
m ent o f  N atu ra l R esource 's  D ivision of 
Land, th e  s ta te  la w aiting  for a n  ap ­
praisal o n  the lands.

H e sa id  it is expected  som etim e this 
w eek.

In a n  article p rin ted  earlier in  the  
Daily N ew s. Katz report ed that h e  doesn 't 
believe i t  is th e  Forest Service 's resp o n ­
sibility  to  rem ain  n eu tra l.

In an in terv iew  T uesday , Kat: 
the land sw ap goes th rough , ar 
lent recreational area for K etchik 
dents will be lost.

He said the land sw an  call 
logging road to be bu ilt th a t a  
expanded to allow  re sid en ts  t 
Revillagigcdo Island.

H owever, he said, if a  ro ad  w 
into the Leask Lakes area , a con 
road could also be built th a t w ou

r. -  • : i v »r o

I . .

r

I

7  o n ly  b r i n g  th is  

to  s h o w  y o u  t h a t  

t h e r e  is  a n  o p p o r t u ­

n i t y  h e re  s h o u l d  t h e r e  

b e  s o m e  p r o b l e m  

w i t h  t h e  l a n d  e x ­

c h a n g e .  '

—  D a v e  F l e t c h e r

the sam e thing.
'T h is  road accesses a n  excellent rec­

reational area and w e  d q n 't  n ee d  to  
d ea r  cu t the area to get th a t access. T his 
road provides u s w ith  all o f  th e  benefits 
of the land  sw ap  w ith o u t cl ear c u ttin g ,' 
he said.

T he bottom  Hne, Katz said, is th a t th e  
land sw ap will cost K etch ikan  th e  rec re ­
ational opportunities in  th e  L eask Lakes 
area because it will be u ndes irab le  a fte r

* *1
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lion board feet r  f tim ber available in the  
area w ould n o t cover the cost o f th e  
road .

T h e  road w ould  be betw een th ree  
m iles and five and a half miles in length. 
H e said  it takes about one and a naif 
m illion board feet of tim ber to build  one 
m ile o f road.

F letcher estim ated that 6.3 m illion 
bo ard  feet w ill be needed  to p ay  for th e  
road  into th e  Leask Lakes area.

T h is  m e a n s  ad d itio n a l fu n d in g , 
F letcher said .

•The tim b er w o n 't pay for all o f the 
road,* he said.

F letcher sa id  it w ould take betw een  
tw o and th ree  years to get a road  into the 
area.

Katz said h e  is pursu ing  the project 
because he hopes itw ill eventually m ean  
additional road  ed recreation for toe P in t
a t v .

'T h is  road  is very  easy and attainable 
for roaded recreation  for Ketchikan,* b e  
said . 4

n g g m g .
It b  Katz1'  hopes to  In fo rm  th e  pub lic
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Alaska Environm ental Lobby, Inc.
^  P .O . Box 22151  Juneau , A laska 9 9 8 0 2  907*463>3366

February 28, 1992

Representative Cliff Davidson 
P. 0. Box V 
Juneau, Alaska 99801

Dear Representative Davidson,

'Hie Alaska Environmental Lobby would like to alert you to a pending land exchange between the 
State of Alaska and the Cape Fox Corporation (CFC) which would result in the loss of valuable 
timber, wildlife habitat and recreational resources to the people of Alaska. The proposed exchange 
is described in a Report on Proposed Land Exchange recently released by the Department of 
Natural Resources.

DNR proposes to exchange 2400 acres of old growth forest for 4300 acres of CFC land which has 
been extensively clearcut. Both properties arc north of Ketchikan. CFC will clcarcut 1500 acres of 
the land it receives from the state. DNR maintains that the Ketchikan residents would benefit from 
recreational access to the area provided by upgraded logging roads.

The Cape Fox Corporation has been proposing this land exchange since 1977. Until this past 
year, DNR has rejected the proposal as not being in the public interest. Nothing has changed; the 
public still looses by this trade.

The Alaska Environmental Lobby opposes this land exchange on the following grounds:

1) It is not in the public interest to exchange land with high quality, high value old growth forest 
for land that has been clear cut. Any gain in recreational values by the greater access provided by 
upgraded logging roads is more than offset by the diminished recreational values caused by 
clearcuts and by the destruction of wildlife habitat.

2) DNR's evaluation of this exchange is seriously flawed. for example:

* DNR has accepted an appraisal which assumes that the "highest and 
best use" of the land is to log the timber, there has been no 
consideration of park, habitat, or other non-cconomic values.

* 39% of the state lands were appraised at only 10% of fair market 
value.

* The State of Alaska is paying CFC to upgrade the logging roads, by
subtracting the cost of the upgrade from the value of the state lands.

* DNR has relied on a deer study done by Cape Fox and slighted a 
projection by the Alaska Department of Fish and Game that there 
will be a 68% decline in the deer population as a result of logging 
the state land.
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'Hie value of the state land was reduced by questionable accounting 
procedures; for example, all state timber was discounted 12% over 
a two year period, while only some of the CFC timber was 
discounted and then for a period less than a year.

3) This exchange will set a precedent for future private/state land trades and must be considered 
carefully. However the Department of Natural Resouces is pursuing possibly illegal practices to 
force the public and the legislature into making a rapid decision on this issue. Alaska statute 
requires that a comprehensible explanation of the appraisal process be provided to the public thirty 
days before any public hearings. The current appraisal has been rejected as incomprehensible to 
the public by DNR itself, yet public hearings are scheduled for early March.

4) Finally, Alaska's timber resources must be managed as a renewable resource. If private 
corporations arc able to exchange lands that can no longer provide revenue, for valuable state land, 
then no corporation will have the incentive to manage their resources for the long term. Alaska's 
corporations must be encouraged to follow prudent business practices.

AFL would like to reiterate that careful consideration must be made of the precedents that will be 
established if  this exchange proceeds. These precedents include the assumptions under which state 
land is appraised; the type of goods or services the state receives in compensation; who and how 
the public interest is determined and the public process used to facilitate such exchanges.

Volunteer Lobbyist
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K E T C H IK A N

G A T E W A Y
B O R O U G H

O F F I C E  O F  T H E  M A Y O R

Ralpli M. Bartliol omewlomew
344 Front Street

M arch  9, 1992

KctcKilcan, AK 99901-6494  
Phone 228-6605 Fax 225-7282

T he H o n o ra b le  ClifT D avidson 
H ouse o f  R e p re se n ta tiv es  
P.O. Box V 
Ju n e a u , AK 519801

T11E LAND T R A D E  B ETW EEN  T H E  STA TE O F  ALASKA AND C A PE FO X  C O R P O R A T IO N  

D ear R e p re se n ta tiv e  D uvidson:

You will so o n  review  leg isla tion  p ro p o sin g  a  land  tra d e  betw een  th e  S ta te  o f  A laska an d  th e  C ape  Fox C o rp o ra tio n  
(S axm an  V illage C o rp o ra tio n ) w hich  m u s t be adopted  d u r in g  th is  se ss io n  o f th e  L eg is la tu re .

T he K e tc h ik a n  G atew ay B orough  A ssem bly su p p o rts  th is  ex c h an g e  (re so lu tio n  enc losed) a n d  recen tly  endo rsed  
th is  le t te r  a n d  my tes tim o n y  a t a n y  fu tu re  h ea rin g s.

T he S ta te  D e p a rtm e n t o f N a tu ra l R e so u rce s  h as  com pletes its  review  an d  d o cu m en ta tio n  su p p o r tin g  th e  E xchange 
A greem ent a n d  is now  In th e  pub lic  com m en t p h ase  of th e  p ro cess . C o m m iss io n er H aro ld  H einze unequivocally  
p rom otes  th e  lan d  tra d e  a s  a  no-cost, w in-w in se ttlem en t w h ich  w ill benefit n o t on ly  th e  people o f  S o u th e a s t bu t 
also  th e  p eop le  o f  th e  e n t ire  S ta le  o f  A laska.

C ape Fox C o rp o ra tio n  ow ns th e  tim b e r  a n d  th e  land  in th e  W h ite  R iver, H a rrie t H u n t Lake, a n d  T a lb o t Lake 
a re a s  im m ed ia te ly  a d ja c e n t to  K etch ikan . T h e  C o rp o ra tio n  is w illing  to  p a s s  title  to  the  S ta te  w ith o u t cu ttin g  the  
m u lti-m illion  b o ard  feet o f  t im b e r  in  th e  valley  an d  su rro u n d in g  a re a s , "Hie r iv e r  is p re se n tly  followed on  on e  side 
by a  tim b e r  ro a d  th a t  w ill be u p g rad ed  fo r  pub lic  use by C ape  Fox C o rp o ra tio n  a s  a  co n d itio n  o f  th e  Land 
E xchange A greem en t.

As a  re s u lt  o f  th e  lan d  exchange , th e  p u b lic  will in h e rit th r e e  p rim e  a re a s  w ith  fu tu re  u n lim ite d  ava ilab ility  fo r 
rec re a tio n  w ith  ru ad ed  access. C ape  Fox C o rp o ra tio n  h as  co m m itted  to  a  logging p lan  in  th e  L eask  I>ake parcel 
w hich m in im izes e n v iro n m en ta l im p ac ts  a n d  p reserves th e  view c o rr id o rs  from  a d ja c e n t lak es an d  ro ad s . T he 
com m unity  g a in s  a il o f  th is  p lu s  th e  econom ic benefits from  th e  tim b e r  co n tra c ts , ro ad  b u ild in g  c o n tra c ts , and  
fu tu re  v is i to r  a ttra c tio n  a n d  s ite  u s e  by th e  public.

T h a n k  you fo r  y o u r  co n s id e ra tio n , su p p o r t a n d  assis tan ce  in  m oving  th is  im p o r ta n t p ro p o sa l d u r in g  th is  legislative 
session . It w ill be a  m odel fo r  th e  re s t o f  th e  S ta te .

S incerely ,

R alph  M. B artho lom ew  
M ayor

ALivuv//fu«t9MJ« A JJn tst: 01 f  b td m a n  K t t d l A K  
P L m *  225-2121  .*• 22SJO O I  / w  2 2 5 4 7 2 7
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K K T C I I I K A N  G A T E W A Y  B O R O U G H  
RESOLUTION NO. 95 4

A RESOLUTION OP THE ASSEMBLY OP TTIE KETCHIKAN 
GATEWAY BOROUGH, ALASKA, SUPPORTING THE 
CONCEPT OP A LAND EXCHANGE OP CAPE POX 
CORPORATION PROPERTIES IN  THE LAKE HARRIET 
HUNT AND WHITE R IV ER  AREAS POR STATE OP ALASKA 
PROPERTIES IN  THE LEASK LAKES AREA, 
RKVILLAGIGEDO ISLAND, ALASKA; AND ESTABLISHING 
AN KPPECTIVE DATE.

R E C I T A L S

A . Tho Capo  P ox  C o r p o r a t i o n  owns p r o p e r t i o s  i n  t h e  W h ite  R i v e r  
d r a i n a g e  a n d  a t  L a k o  H a r r i e t  H u n t ,^ im d  t h e  S t a t e  o f  A la s k a  owns a  
l a r g o ,  c o n t i g u o u s  t r a c t  o f  5 , 1 4 0  a c r e s  i n  t h e  a r e a  known a s  L e a s k  
L a k e s .
B .  The Capo  F ox  C o r p o r a t i o n  haB p r o p o s e d  a l a n d  e xch ang o  b e tw e e n  
t h e  C o r p o r a t i o n  and  t h e  S t a t e  o f  A l a s k a .  T h i s  e x c h ang e  i n v o l v e s  
t h e  s e l e c t i o n  o f  some 2 , 4 5 0  a c r e s  o f  S t a t e  l a n d  i n  t h o  L e a s k  L a k e s  
a r e a  i n  e x c h a n g e  f o r  2 , 9 4 1  a c r e s  w i t h i n  t h e  W h i t e  R i v e r  and  L a k e  
H a r r i e t  H un t  a r e a s .
C .  A c om m un ity  s u r v e y  was c o n d u c t e d  i n  t h o  sum r .e r  o f  1 9 9 0  b y  a  
J u n e a u  c o n s u l t i n g  f i r m  t h a t  i d e n t i f i e d  a  s t r o n g  n e ed  f o r  a d d i t i o n a l  
o u t d o o r  r e c r e a t i o n a l  o p p o r t u n i t i e s  f o r  t h o  r e s i d e n t s  o f  K e t c h i k a n .  
T h i s  s u r v e y  a l s o  d e t e r m i n e d  t h a t  s u c h  r e c r e a t i o n  was d e s i r e d  a l o n g  
t h e  r o a d  s y s t e m  a nd  t h a t  t h o  p r e s e r v a t i o n  o f  s p o r t  f i s h o r i e s  a n d  
m a i n t e n a n c e  o f  w i l d l i f e  w e r e  im p o r t a n t  c o n s i d e r a t i o n s  i n  a n y  
p r o v i s i o n  o f  a d d i t i o n a l  o u t d o o r  r e c r e a t i o n a l  o p p o r t u n i t i e s .  T h e  
s u r v e y  a l s o  f o u n d  s i g n i f i c a n t  c om m un i ty  s u p p o r t  f o r  r e c r e a t i o n a l  
o p p o r t u n i t i e s  i n  a r e a s  w h o r e  t im b e r  c l e a r - c u t t i n g  was v i s i b l e  f r o m  
t h e  r o a d  s y s t e m .
D . A c om m un ity  w o r k s h o p  c o n d u c t e d  i n  N ov em be r ,  1 9 9 0 ,  o n  t h o  
c r e a t i o n  o f  a  L e a s k  L a k e s  S t a t e  P a r k  o r  W h i t e  R i v e r / L e a s k  L a k e s  
L and  e x c h a n g o  r e c o n f i r m e d  t h o  im p o r t a n c e  o f  h a b i t a t  p r o t e c t i o n  a n d  
t h e  n e ed  f o r  a d d i t i o n a l  r e c r e a t i o n a l  o p p o r t u n i t i e s  o n  t h e  r o a d e d  
s y s t e m .  T h i s  w o r k s h o p  a l s o  e s t a b l i s h e d  t h e  im p o r t a n c e  o f  t h o  
p r o v i s i o n  o f  a u t i l i t y / t r a n s p o r t a t i o n  c o r r i d o r  d o s i g n e d  t o  p r o v i d e  
i n t r a - i s l a n d  and  i n t e r - i s l a n d  a c c e s s i b i l i t y .
e '. R o s e a r c h  p e r f o rm e d  b y  t h e  K o t c h i k a n  C a tcw ay  B o ro u g h  O o p a r tm o n t  
o f  P l a n n i n g  and  C om m un ity  D e v e lo p m e n t  e v a l u a t e d  a  s e r i e s  o f  
a l t o r n a t i v o  ways t h a t  t h o  L o a a k  t . a k o a /W h l t o  R i v c r / L a k o  H a r r i o t  H u n t  
a r e a s  c o u l d  bo d e v e l o p e d  a n d  m anaged , a n d  i d e n t i f i e d  s i g n i f i c a n t  
a d d i t i o n a l  o u t d o o r  r e c r e a t i o n  a n d  h a b i t a t  v a l u e s  i n  t h o  L e a s k  
L e k o s ,  w h i t e  R i v e r ,  a n d  L a k o  H a r r i e t  H un t  a r e a s .
F .  P u b l i c  h e a r i n g s  w o r e  h e l d  b e f o r a  t h e  P l a n n i n g  C om m is s io n  a n d  
B o r o u g h  A s s em b ly  a d d r e s s i n g  t h o  v a l u u s  and  i s s u e s  a s s o c i a t e d  w i t h  
t h o  c r e a t i o n  o f  L e a s k  L a k e s  S t a t e  P a r k  o r  a  L e a s k  L a k c s /W h i t u  
R i v o r / L a k o  H a r r i o t  H u n t  l a n d  e x c h a n g e ,  and  o v i d c n c o d  p u b l i c  
i n t e r e s t  m  and s u p p o r t  f o r  a p r o p o s e d  l a n d  o x c h a n g o .
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RESOLUTION NO. 954 Paqo 2

G. A p r o p o s e d  l a n d  o x c h a n q o  I n v o l v i n g  t h o  L a k o  H a r r i o t  H un t  a n d  
W h i t o  R l v o r  a r o a a  o f  t h o  Capo  F ox  C o r p o r a t i o n  f o r  s o l e c t o d  S t a t o  o f  
A l a s k a  p r o p o r t i o a  i n  t h o  L o a a k  L a k o s  a r o a  s h o u l d  p r o v i d o  g r o a t l y  
a u gm on to d  o u t d o o r  r o c r o a t i o n  o p p o r t u n i t i o a  a c c o o a i b l o  b y  v o h i c l o ,  
p r o t o c t  im p o r t a n t  h a b i t a t  v a l u o a  i n  t h o  W h i t o  R i v e r  and  L a k o  
H a r r i e t  H un t  a r o a o ,  a n d  a l l o w  f o r  t h o  o v e n t u a l  p r o v i s i o n  o f  a n  
i n t o r - l s l a n d  o r  i n t r a - i s l a n d  r o a d / u t i l i t y  c o r r i d o r ( s ) .

NON, THE REPORE, I T  I S  RESOLVED BY THE ASSEMBLY OP THE 
KETCHIKAN GATEWAY BOROUGH, ALASKA, aa f o l l o w s :

g o c £ i a n _ l«  S u p p o r t  o f  P r o p o s e d  Land  E x c h a n g e . Tho K o t c h i k a n  
G a tew a y  B o r o u g h  a p p r o v e s ,  i n  c o n c o p t ,  t h o  p r o p o s e d  l a n d  e x c h a n g o  
b e tw e e n  t h o  Capo. P o x  C o r p o r a t i o n  a n d  t h o  S t a t e  o f  A l a s k a  i n v o l v i n g  
t h e  C o r p o r a t i o n ' s  p r o p e r t i e s  i n  t h e  W h i t e  R i v e r  and L a ke  H a r r i o t  
H u n t  a r a a s  ( a p p r o x i m a t e l y  2 , 9 4 1  a c r e s )  a n d  t h e  S t a t o ' s  p r o p e r t i o s  
( 2 , 4 5 0  a c r e s )  i n  t h e  L e a s k  L a k e s  a r e a ,  g e n e r a l l y  a s  d e p i c t e d  o n  Map 
1 ,  a t t a c h e d .

S e c t i o n  2 t  S u p p o r t  o f  ’ E n v i r o n m e n t a l / T im b e r *  A l t e r n a t i v e . 
T h e  K e t c h i k a n  G a tew a y  B o r o u g h  A s s em b ly  a p p r o v e s  a  v a r i a n t  o f  t h o  
l a n d  e x c h a n g o  p r o p o s a l  d e s c r i b e d  a s  t h e  ' E n v i r o n m e n t / T im b e r  
A l t e r n a t i v e ' '  i n  t h o  ‘ R e p o r t  o n  P r o p o s e d  Land  E x c h a n g o / L e a s k  L a k e s  
S t a t o  P a r k * ,  d a t o d  N ov em b e r  1 ,  1 9 9 0 ,  p r e p a r e d  and r e t a i n e d  f o r  
p u b l i c  r e v i o w  b y  t h e  B o r o u g h  D e p a r tm e n t  o f  P l a n n i n g  and  Com mun ity  
D e v e l o p m e n t .  T h i s  a l t e r n a t i v e  i 3  i n t e n d e d  t o  p r o v i d o  a n  a d d i t i o n a l  
l e v e l  o f  h a b i t a t  p r o t e c t i o n  o v e r  t h e  *Cape  F o x  P r o p o s a l * ,  a l s o  
d e s c r i b e d -  i n  t h a t  r e p o r t ,  w h i l e  r o t a t i n g  s i g n i f i c a n t  r e c r o a t i o n a l  
a n d  v i s u a l  a t t r i b u t e s  i d e n t i f i e d  i n  t h e  D e p a r tm e n t  o f  P l a n n i n g  a n d  
C om m un ity  D e v e lo p m e n t  maps o n  R e c r e a t i o n a l  O p p o r t u n i t y  S p e c t rum  a n d  
V i s u a l  Q u a l i t y  O b j e c t i v e s .

S e c t i o n  3 : S p e c i f i c  Co n d i t i o n s  o f  A p p r o v a l .  I n  o r d o r  t o
p r o v i d o  p r o p e r  m anagem en t  o f  t h o  W h i t e  R i v e r - L e a a k  L a k e s  a r o a ,  t o  
e n s u r e  a d e q u a t e  u t i l i t y  a n d  t r a n s p o r t a t i o n  a c c e s s ,  t o  p r o v i d e  
op t im um  l e v e l s  o f  o u t d o o r  r e c r o a t i o n a l  o p p o r t u n i t i e s ,  a nd  b o t h  
h a b i t a t  a n d  n a t u r a l  r e s o u r c e  p r o t e c t i o n ,  t h o  f o l l o w i n g  c o n d i t i o n s  
o f  a p p r o v a l ,  a f f e c t i n g  t h e  ‘ E n v i r o n m e n t / T im b e r *  A l t e r n a t i v e ,  a r e  
rec om m ended  i n  a n y  s u b s e q u e n t  l a n d  e x c h a n g e  e n t e r e d  i n t o  b y  t h e  
S t a t e  o f  A l a s k a  a n d  Cape  F o x  C o r p o r a t i o n ,  a n d  i n  a n y  a c t i o n s  
r e q u i r o d  o f  o r  i n v o l v i n g  t h e  K e t c h i k a n  G a tew a y  B o r o u g h :

a .  T he  W h i t e  R i v e r  L a n d  E xch ang e  a r e a  i n c l u d e  t h e  e x i s t i n g  
C ap e  F o x  C o r p o r a t i o n  l o g g i n g  r o a d ,  and t h e  u p g r a d i n g  o f  t h i s  r o a d  
t o  p r o v i d o  f o r  s a f e  p u b l i c  a c c o s a  b o  i n c l u d e d  i n  t h o  e v a l u a t i o n  o f  
t h e  p r o p o s e d  e x c h a n g e .

b .  A p u b l i c  a c c e s s  c a s e m e n t  be  p r o v i d e d  by  t h e  Capo  F o x  
C o r p o r a t i o n  w i t h i n  a n d  t h r o u g h  p r i v a t e  c o r p o r a t i o n  l a n d s  i n v o l v i n g  
a c c e s s  b e tw e en  L o a a k  L a k e s  a n d  W h i t o  R i v e r .

c .  Tho  m a i n l i n e  s e c t i o n  o f  now l o g g i n g  r o a d s  b o tw e en  t h e  
e x i s t i n g  t e rm in u s  o f  t h o  s p u r  r o a d  w i t h i n  t h o  W h i t o  R i v o r  a r e a  a n d  
t h o  p r o b a b l o  t e r m i n u s  a t  o r  g o n o r a l l y  n e a r  t h o  ‘ p o n d s *  s o u t h e a s t  
o f  L e a s k  L a k e s  bo  d e s i g n e d  t o  p r o v i d e  h o r i z o n t a l  c o n t r o l  s u f f i c i e n t  
t g  m oo t  U n i t e d  S t a t e s  F o r e s t  S e r v i c e  s t a n d a r d s  f o r  a p u b l i c  a c c e s s  
r b a d ,  t h a t  t h o  r o a d  h a v o  a  w i d t h  o f  a t  l e a s t  1 6 ' ,  and t h a t  i t  
u t i l i z e  a d e s i g n  s p e e d  o f  a t  l e a s t  25  m i l e s  p e r  h o u r .

d .  T he  d e v e l o p m e n t  o f  a  r o a d / u t i l i t y  c o r r i d o r ) s )  f o r  i n t e r -  
i s l a n d  o r  i n t r a - i s l a n d  a c c o s s  bo  e x p l i c i t l y  r e c o g n i z e d  w i t h i n  t h o  
W h i t e  R i v o r  and L e a s k  L a k e s  a r e a  a s  b e i n g  n e c e s s a r y  and  d o s i r a b l e ,  
a n d  t h a t  s u f f i c i e n t  r i g h t - o f - w a y  b o  r e s e r v e d  f o r  e v e n t u a l  
c o n s t r u c t i o n .

o .  A c o n s e r v a t i o n  e a s e m e n t  bo  a g r e e d  t o  by t h e  Cape  F o x  
C o r p o r a t i o n  on i l l  l a n d  t r a n s f e r r e d  t o  t h o  C o r p o r a t i o n  f r o m  t h o  
S t a t o  t h a t  i s  n o t  - to  b o  l o g g e d ,  e n s u r i n g  t h a t  t h o s e  l a n d s  a r o  n o t
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l o g g e d .
( •  Any p o r c i o n  o f  t h o  m a in  l i n n  l o g g i n g  r o a d  c r o s s i n g  C ap o  F ox  

C o r p o r a t i o n  p r o p o r t y  w i t h i n  t h o  L o a s k  L a k o s  a r o a  h a v e  a p u b l i c  
a c c e s s  e a s e m e n t ,  a n d  p o d o s t r i a n  p u b l i c  a c c e s s  o a a om on ta  bo p r o v i d e d  
( o r  a i l  ‘ p u t - t o - b e d *  a p u r  l o q q i n q  r o a d s  c h a t  p r o v i d e  a c c o a s  t o  t h o  
r o o a i n i n q  s t a t o  l a n d a  o f  s i g n i f i c a n t  a i z o  w i t h i n  L e a s k  L a k e s  o r  
w h o ro  r o c r o a t i o n a l  u a o  i a  e x p e c t e d  t o  o c c u r .

q .  A l o g g i n g  m anagemen t p l a n  bo d o v o l o p o d  b y  t h o  C ap o  F ox  
C o r p o r a t i o n  p r i o r  t o  a n y  l o g g i n g  o f  t h o  L u a s k  L a k e s  a r e a ,  and  t h i a  
p l a n  bo r o v i o w o d  b y . . t h o  K e t c h i k a n  C a tcw ay  B o ro u q n  P l a n n i n g  
D e p a r tm e n t  p r i o r  t o  t h o  commencement o f  l o g g i n g  b y  t h o  C o r p o r a t i o n .  
T ho  p u r p o s e  o f  t h i a  r o v l e w  w i l l  bo  t o  e n a u r o  c o n f o rm a n c e  w i t h  t h o  
c o n d i t i o n s  o f  a p p r o v a l  s t a t o d  i n  t h i a  R e s o l u t i o n !  and  t o  e n a u r o  
t h a t  p r o p o s e d  t im b e r  h a r v e s t  a r e a a  g e n e r a l l y  c o n f o rm  t o  t h o  i n t o n t  
o f  t h e  * E n v i r o n m o n t a l / L o g g i n g  A l t e r n a t i v e * .

h .  The c l o a r - c u t  a r o a  w i t h i n  t h o  W h i t o  R i v e r  a r e a ,  c o n s i s t i n g  
o f  7 2 5  a c r o s  l o c a t e d  _ w o s t  o f  t h e  c u r r e n t  l o g g i n g  r o a d ,  b o  
c o n s i d e r e d  f o r  i n c l u s i o n ' i n  t h o  S t a t o - C o r p o r a t i o n  l a n d  a p p r a i s a l  i n  
o r d e r  t o  d e t e rm i n e  t h o  v a l u o / w o r t h  o f  i n c l u d i n g  t h i a  a r o a  w i t h i n  
t h e  p r o p o s e d  a r e a  o f  l a n d  e x c h a n g o  b o tw e en  t h e  S t a t e  and t h o  Capo  
F o x  C o r p o r a t i o n .

1 .  A m a s t e r  d e v e l o p m e n t  p l a n  w i l l  bo  p r e p a r e d  b y  t h e  
K e t c h i k a n  C a tew ay  B o r o u g h  f o r  t h o  p r o p e r t i e s  a f f e c t e d  b y  t h o  
p r o p o a o d  l a n d  e x c h a n g e  i n  o r d e r  t a  n r o p e r l y  a s s e s s  n o a r - r a n q e  and  
l o n g - r a n g e  p l a n n i n g  o b j e c t i v e s  a nd  c o n s e q u e n c e s . T h i s  p l a n  w i l l  
g u i d e  t h o  u s e  and  t h o  m anagemen t o f  p r o p e r t i e s  i n v o l v e d  i n  t h o  L and  
E xch ang o  and t h o  r e m a i n i n g  S t a t o  p r o p e r t i e s  i n  t h e  L o a s k  L a k o s  
a r e a .

j l "  S t a t o  l a n d " w i t h i n  t h o  ‘ L e a s k  L a k e s  A r o a *  n o t  a f f e c t e d  b y  
t h e  l a n d  e x c h a n g e  b e tw e e n  t h e  S t a t o  and  t h e  Cape  F ox  C o r p o r a t i o n  bo  
r o t a i n e d  u n d o r  s t a t e  o w n e r s h i p  and  m anagem en t , a nd  be c l a s s i f i e d  a s  
' p u b l i c  u s e *  l a n d s  s u b j e c t  t o  t h o  t o n a s  and  c o n d i t i o n s  o f  a n  
a p p r o v e d  m a s t o r  d e v e l o p m e n t  p l a n .

S e c t i o n  4 i E f f e c t i v e  D a t e . T h i s  r e s o l u t i o n  i s  o f f c c t i v e  u p on  
a d o p t i o n .

BOROUGH .MAYOR
ATTESTI

BOROUOK CLERX
ty

A p p ro v e d  a s  t o  f o rm s

INTERIM BOROUGH ATTORNEY
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Post Office Box 9 6 4  
Haines. Alaska 9 9 8 2 7

L y n n  C a n a l  C o n s e r v a t i o n ,  I n c .

RECEIVEO rtAit. .

March 2 0 . 1 9 9 2

Representative Cliff Davidson 
P. 0 . Box V 
Juneau. Alaska 9 9 8 0 1

Dear Representative Davidson.

Lynn Canal Conservation opposes the pending land exchange between the State of Alaska and the 
Cape Fox Corporation which would result in the loss of valuable umber, wildlife habitat and 
recreational resources to the people of Alaska.

DNR proposes to exchange 2 4 0 0  acres of old growth forest near Leask Lakes for 4 3 0 0  acres of 
extensively clearcut land owed by Cape Fox in the White River area. Both properties arc north of 
Ketchikan. Cape Fox would clearcut 1 4 4 3  acres of the land it receives from the state DNR 
maintains that the Ketchikan residents would benefit from recreational access to the area provided 
by upgraded logging roads.

Lynn Canal Conservation believes this trade would be bad public policy.

1) Cape Fox and other private corporations must not be rewarded for non-sustainable resource 
mangement by being able to trade land that no longer produces revenue for valuable state land. 
Access to state lands will encourage short term, non-sustatnable management Alaska's timber 
resources must be managed as a renewable resource.

2 ) The public process is being slighted Alaska Statute requires that a desenpoon of the 
appraisal process that is comprehensible to the public be made available poor to any puNtc hcarug 
Such a description is not available. >ei public hearings were held in mid-March. We believe that 
any transfer of public lands must be carefully considered by the public This trade must not be 
railroaded past the people of Alaska.

3 ) DNR is circumventing state procurement laws, by contracting with Cane Fox to upgrade 
logging roads without soliciting competitive bids. The appraised value of the Leask Lakes 
property was reduced by 2 . 3  million dollars to compensate Cape Fox for the cost of upgrading the 
roads to recreational quality.

4 ) The stale lands were appraised under the assumption that the “highest and best use of the 
land is to log the umber." (Quoted from DNR s Report on Proposed I and Exchange) The public 
interest can not always be defined as that which produces the greatest economic return lxtter 
values or non-economic uses, such as parkland or wildlife habitat, muu also be considered The 
public must determine the highest and best use of the land\ not DNR or DNR % appraiser

3 ) There are already plenty of unlogged rrcrrauonaJ areas accesuNc in the Ketchikan area
The logged White Riser area is not needed for additional recreation

©
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Ac the March 9th, 1992 setting* the Ketchikan Area State Parka 
Adviicry Board patt ed the following retolution:

The Ketchikan Ar ea State Parka Advitory Beard reconresnda that 
after the atate of  Alaaka sakea a eeciaion on the propoaed Cape rox 
Corporation Land Exchange all lar.da retained by the atate should he 
designated by legislative action to be protected for recreational 
purposes only.

Millias ftoteckl

v V \ f *  (io ^ P s ---------

Advisory Board Chair

Xt  •



*0 R e p re se n ta t iv e  C l i f f  Davidson date A p r i l  16, 1992

SU&KCT. hb -  578 -  Cape Fox 
Trade B i l l

Hi C l i f f :

Z would l i k e  t o  encourage you t o  q u ic k ly  »o*e HD-578 th rough  your 
c o a n i tc e e .  I have been to ld  t h a t  aoae House a e n b e rs  a r e  h o ld in g  
t h i s  P i l l  h o s ta g e  f o r  Kaohesak. Z would n o t  l i k e  to  be p u t in  a 
p o s i t i o n  o f  h in d e r in g  th e  e f f o r t s  o f  a fe l lo w  n a t iv e  c o r p o r a t io n  
(Cape Fox) fo r  our b e n e f i t .  T h is  say  be p o l i t i c a l l y  n a iv e  b u t  I 
would hope each b i l l  cou ld  s ta n d  on i t s  own. Your c o o p e ra t io n  i s  
a p p r e c ia t e d .  Thank you.



A p r i l  U .  1992

received ; ; ;

R ep r e s e n t a t i v e  C l i f f  Davidson 
C h a i r ,  Houso Roaourco Committee

Dear R e p r e s e n t a t i v e  HacLcan:
We at A la ska  T r a v e l  Adven tu re s ,  I n c .  would l i k e  to  r e g i s t e r  
ou r  suppo r t  f o r  the proposed land exchange between the S ta t e  
and the Cape Fox C o rp o r a t i o n .
Through agreements w i th  Cape Fox C o r p o r a t i o n ,  A la ska  T ra v e l  
Adven tu res ,  I n c .  has o p o ro te d  a canoe t o u r  a t  H a r r i e t  Hunt 
Lake d u r in g  the pas t f i v e  y e a r s .  In  1991 we s e r v i c e d  
r o u g h ly  1 0 , 0 0 0  A la ska  V i s i t o r s .  We f i r m l y  b e l i e v e  the 
s e c lu d ed ,  s c en ic  l o c a t i o n  a f f o r d o d  us by H a r r i e t  Hunt Lake 
i s  a l a r g e  re a son  f o r  tho success  o f  ou r  p rogram . Thero a re  
v e r y  few a r e a s  th a t  p ro v id o  a c c e s s i b i l i t y  and a t t r a c t i v e n e s s  
o f  H a r r i e t  Hunt Lake. Passenge rs  t a k ing  the t o u r  r a t e  i t  
v e r y  h igh and a r c  p le a s ed  w i th  t h i s  s i t e .
The l a k e  i s  no t  o n l y  an e x c e l l e n t  spo t  f o r  t o u r s  such as 
o u r s ,  but i s  a l s o  a n a t u r a l  sp o t  f o r  a c c e s s i b l e  r e c r e a t i o n  
use .  Aside f rom  b o a t i n g ,  the a r e a  o f f e r s  t r o u t  f i s h i n g ,  a 
l a r g e  p o p u la t i o n  o f  d e e r ,  and e x c e l l e n t  a r e a s  f o r  h i k i n g .
I t  has been a p o p u la r  l o c a l  r e c r e a t i o n  l o c a t i o n  f o r  many 
y e a r s .
We b e l i e v e  th a t  the H a r r i e t  Hunt p o r t i o n  o f  the p roposed 
exchange i s  an a s s e t  tho  S t a t e  would be v e ry  f o r t u n a t e  to  
o b t a i n  and A la ska  r e c r e a t i o n  u s o r s  would be w e l l  c e r v e d .  We 
u rge  you t o  p roceed w i th  t h i s  exchange.

S i n c e r e l y ,

Robe r t  H. D in d in g e r  
P r e s id e n t

cc: House Resource Committee

I f l l a s k R
TRAVEL ADVENTURES

9 0 0 5  Ottoe* Ĥ pNkSy. Stftt 2 0 4 . Jurmtu. 9 9 0 0 1  (9 0 7 ) 7 9 9 - 0 0 5 2  Fab (9 0 7 ) 7 9 9 - 1 7 4 9



Tongass
Conservation
Society

N e w s

4 /2 1 / 9 2  For immediate release 
Contact: Dave Katz, 4 6 3 - 3 3 6 6  or 5 8 6 - 1 8 4 1

Mama Schwartz at Alaska Environmental Lobby, 4 6 3 - 3 3 6 6

Environmentalists go to court to stop trccs-for-stumps trade

Tongass Conservation Society today filed an appeal in Juneau Superior Court to overturn 
an April 6 , 1 9 9 2  decision of the Alaska Department of Natural Resources trading old 
growth forest for clearcut land near Ketchikan. TCS is an environmental public interest 
group located in Ketchikan.

DNR's decision would give Cape Fox Corporation 2 , 3 3 5  acres of pristine, old growth 
forest owned by the state in the Leask takes area, north of Ketchikan. In return, the state 
would get 4 , 3 3 6  acres of nearby clearcut and lower value land owned by the native 
corporation. Over 1 , 0 0 0  acres of the Cape Fox lands have been clearcut.

The heart of the Cape Fox lands, the White River Valley, has been heavily Jogged by the 
corporation, and is now dominated by a massive, 2 -1 / 2  mile-long clearcut. Under DNR’s 
decision, the state would inherit the White River, and Cape Fox would heavily log the 
now-pristine Leask Lakes lands, clearcutting over 1 , 3 0 0  acres of the best timber. DNR’s 
staled rationale for proceeding with the trade that Ketchikan residents can recreate on the 
logging roads Cape Fox leaves behind.

"This trade of the public’s forest for private clearculs is nothing less than a ripoff of 
Alaska's lands,” said TCS spokesperson Dave Katz. "DNR is setting the banquet table for 
every private corporation hungry to load up on prime state resources. What's really 
frightening is DNR Commissioner Hcinze’s Senate Resources testimony that he wants to 
make trades like this his menu for the future. It's cut-and-run forest devastation at its 
worst."

He continued, ’Not only are we accepting 1 , 0 0 0  acres of Cape Fox dearcuts, at the same 
time we're actually giving them 1 , 0 0 0  acres of our own lands for just P 2  an acre.
Thai's worse than a bad deal. It's a travesty.”

According to Katz, more than half of those testifying at public hearings in Ketchikan 
opposed the trade. There is no consensus of support for this trade in Ketchikan,” he said.

*Now DNR is trying to muscle this trade through the legislature this session, before anyone 
catches on to what a bad deal it really is. The agency was supposed to have a final 
appraisal over two months ago. They've been through two review appraisers, and they still 
don't have a final appraisal on these lands.

-MORE-
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"This trees-for*slumps deal is a scam, and DNR is violating the state’s land trade law."

TCS is represented in its appeal by the Sierra Club Legal Defense Fund. According to 
SCLDF attorney Tom Waldo, the appeal alleges numerous procedural and substantive 
problems.
"In trying to gain legislative approval for the trade this session," he said, "DNR cut 
procedural comers and violated public safeguards. DNR has given little more than a 
cursory analysis to the environmental and economic impacts of the trade. The public has 
yet to see a final, complete appraisal.

"The appeal alleges that the timber cruise on which the appraisal rests was marred by a 
conflict of interest, in that the company cruising the timber was also Cape Fox’s long-time 
timber buyer."

The final exchange agreement cal'j for Cape Fox to upgrade its logging roads to public 
access standards. This $ 2  million-plus project was identified by DNR, which will trade 
state timber to pay for it - bypassing normal stale capital budgeting and procurement 
procedures. The cost of the road project was used to balance the books on the trade, by 
subtracting the cost of the road upgrade from the higher value of the state’s lands.

According to Waldo, the appeal alleges that this approach is also fundamentally flawed. 
"We believe the law contemplates cash ~ not capital projects like roads - to equalize 
values in land trades," he said.

A coalition of environmental groups is opposing the trade, including the Alaska 
Environmental Lobby and the Southeast Alaska Conservation Council, as well as TCS. 
Recently, AEL distributed wooden nickels to legislators, symbolizing the trade's lack of 
public value.

"This trade wotld declare open season on Alaska's public lands," said John Sisk, SEACC 
executive director. Mama Schwartz of AEL concurs. "This would remove any incentive 
for private corporations to manage their land sustainably,” she said. "In fact, it would 
reward unsustainable management."

-END-



Thom as S. Waldo

SIERRA C L U B  L E G A L  D E F E N S E  FUND, INC. 

325 Fourth Street 

Juneau, Alaska 99801 

(907)586-2751

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  ST AT E O F  A L A S K A  

FIRST JUDICIAL DISTRICT A T  J U N E A U

T O N G A S S  C O N S E R V A T I O N  SOCIETY,

Appellant,

v.

S T A T E  O F  ALASKA,

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S ,

Appellee.

Case No.

S T A T E M E N T  O F  POINTS O N  APPE AL

Appellant Tongass Conservation Society intends to rely on the following points on 

appeal:

1. The agency relied on an appraisal that was incomplete at the time the decision 

was executed and at the time the notice of proposed exchange was issued, in violation 

Of A S  38 50 020. A S  38.50.130 and 11 A A C  67 240.

2. The agency relied on the acquisition of road upgrades to equalize the values 

of the state land and Cape Fox Corporation land, in violation of A S  36 30 ano 11 A A C  

67 260

3. The agency failed to consider the alternatives of seiung or leasmg the state land 

or interest land and d*J not ciscuss those alternatives in the report on proposed 

exchange. *i violation of A S  38 50 100 and A S  38 SO 130



4. The agency did not include an adequate discussion of the social, economic and 

environmental impacts of the exchange in the report on proposed exchange, in violation 

of A S  38.50.130.

5. The agency abused its discretion by relying on an incomplete appraisal that is 

marred by a conflict of interest in the timber cruise, improperly discounts open space land 

values, and fails to adequately consider public interest use values.

6. The agency failed to include a m a p  of the tracts proposed for exchange in the 

notice published in the newspapers, in violation of A S  38.50.110.

7. The agency failed to classify the land or to complete a regional or site-specific 

land use plan for the land proposed for exchange, in violation of A S  38.04.065. Any 

regulations permitting the agency to execute land exchanges without complying with 

these requirements are invalid as inconsistent with the statute.

Respectfully submitted,

SIERRA C L U B  LEGAL D E F E N S E  FUND, INC.

Attorneys for Appellant

DATED: April 21, 1992 By ^

Thomas S. Waldo

S T A T E M E N T  O f  POINTS • 2
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PLEASE OPPOSE SB 465 & HB 578 (LEASK LAKES LAND TRADE): 
DON'T TRADE OUR TREES FOR THEIR STUMPS!

SB 4 6 5  and HB 5 7 8  would give legislative approval to D N R’s proposed trade of 2 , 3 0 0  
acres of prime, undeveloped state forest land (Leask Lakes) f o r  4 , 3 0 0  acres of heavily- 
logged private lands (White River), near Ketchikan. This proposal offers you a b a d  
d e a l, developed by a b a d  p r o c e s s , and establishing a b a d  p r e c e d e n t we will doubly 
regret when lines form for similar deals in the future.

BAD DEAL

In order to make this trade look like a fair deal for the state, DNR resorted to 
"creative accounting." For example:

•  D N R  a s s ig n e d  a lm o s t  1000 ac re s  o f  th e  s ta te  la n d s  in  th e  p ro p o s e d  tr a d e  a n  a b s u rd ly  lo w  
v a lu e  o f  o n ly  172 p e r  acre! N o  la n d  a n y w h e re  in  A lask a  se lls  fo r  th a t lo w  a p rice .

•  D N R  u s e d  an excessive  12% d isco u n t  r a te  to  a r tif ic ia lly  lo w e r  th e  v a lu e  o f  th e  LcasV L ak es 
la n d .

• D N R  v a s tly  u n d e r s ta te d  th e  im p a c t to  fish  a n d  w ild life  f ro m  lo g g in g  th e  p r is t in e  L eask  
L a k e s  la n d . T h e  A la s k a  D e p a r tm e n t o f  F ish  a n d  C a m e  p re d ic ts  a 71% drop in  deer

p o p u la tio n s  on th e  Leask Lakes trade lands  if  th e  tr a d e  g o es  th ro u g h .

•  D N R  v a s tly  o v e r s ta te d  th e  re c re a tio n  v a lu e  o f  th e  W h ite  R iv e r  c lc a re u ts . M o re  th a n  h a l f  
the  p e o p le  te s t i fy in g  in  K etch ikan  o p posed  th is  tradeI

BAD PROCESS

Alaska law requires D N R  to propose land trades only after a professional appraisal 
considers the values of the tracts. Despite this law, DNR went to the public with a 
draft appraisal its own reviewers rejected as "incomprehensible." DNR h a s  s t i l l  n o t  
p r e s e n t e d  e i t h e r  t h e  p u b l i c  o r  t h e  L e g i s l a t u r e  w i t h  a  c o m p l e t e d , c e r t i f i e d  a p p r a i s a l .  
D N R  also proposes to violate the law by trading state-owned timber for road 
construction by the private landowner - bypassing the state’s timber sales and road 
construction bidding processes

BAD PRECEDENT

In Southeast Alaska alone, there are over 5 0 0 , 0 0 0  acres of private timborlands, most 
of which have been clearcut over the last ten years - without consideration to 
sustained yield I f  t h i s  p r o p o s e d  l a n d  t r a d e  g o e s  t h r o u g h , a l l  o t h e r  s t a t e  l a n d s  w i l l  b e  
f a i r  b a i t  f o r  s i m i l a r  t r a d e s  a n d  t h e  p u b l i c  w i l l  b e  l e f t  w i t h  a  l e g a c y  o f  s t u m p s .



KETCHIKAN GATEWAY BOROUGH
i  Office of the Borough Manager 

l >  344 Front Street

(JC Ketchikan, Alaska 9 9 9 0 1
Brir (9 0 7 ) 2 2 8 - 6 6 2 5

A p r i l  24, 1992

R e p re s e n ta t iv e  C l i f f  Davidson 
A laska 8 t a t e  L e g is la tu r e  
S t a t e  C a p i to l  
Juneau , AX 99801-1182

Dear R e p re s e n ta t iv e  Davidsont

REt HB 378

Thank you f o r  th e  o p p o r tu n i ty  fo r  th e  Borough t o  v i s i t  w ith  you 
y o s te rd a y  co n cern in g  th e  proposed S ta te /C ape  Fox Land Exchange. 
You asked what th e  K etchikan community w i l l  r e c e iv e  o u t of th e  
proposed  lan d  exchange. The fo llow ing  r e p r e s e n ts  a summation of 
th e  p u b l ic  b e n e f i t s !

1. When th e  t r a d e  i s  approved, Cape Fox C o rp o ra tio n  w i l l  g e t  
2.333 a c re s  of land  a t  Leask Lakes, b u t th e  p u b l ic  w i l l  g e t  
4.366 a c re s  in  th e  White R iver d ra in a g e ,  th e  H a r r ie t  Hunt Lake 
a r e a ,  and th e  T a lb o t  Lake a re a .

2 . Cape Fox C o rp o ra tio n  w i l l  g e t  about 40 m i l l io n  board f e e t  of 
t im b e r .  The p u b l ic  w i l l  g e t  about 38 m i l l io n  board f e e t  o f

3. The p u b l ia  w i l l  go t more th an  11 m iles  of r s o r e a t i o n  ro a d s .  
T h is  i s  an im p o r ta n t and s i g n i f i c a n t  in c re a s e  o f  roads  in  th e

4. The publia will «jat ovtc fiva silaa of oooan-fcont and
l a k o - f r o n t  p ro p e r ty  t h a t  haa com m ercial, r e s i d e n t i a l  and 
r e c r e a t i o n a l  v a lu e .

3 . Tho p u b l ic  w i l l  g e t  over seven m ile s  o f  r i v e r - f r o n t  p ro p e r ty  
on th e  Whito R iver w ith  no lo s s  of r i v e r - f r o n t  on Leask Creek.

t im b e r .

Borough.

•aOiFrojsots\tsndxseh\D«vidsoa



6. The p u b l ic  w i l l  g e t  access  t o  th e  White R iv e r ,  a wide, low-
g ra d io n t  r i v e r  w ith high r e c r e a t io n  v a lu e .

7. This t r a d e  w i l l  p r o te c t  th e  im portan t f i s h  spawning and 
r e a r in g  a re a s  of th e  White R iv er .

8. The h a rv e s te d  a rea  in  th e  White River (about 24%) was no t in
th e  o r i g i n a l  t r a d e  p ro p o sa l from Cape Fox. The Borough asked
f o r  t h a t  p a r c e l  f o r  long-te rm  r e c r e a t io n  land  management
p u rp o ses .

I  hope you w i l l  f in d  t h i s  in fo rm ation  u s e f u l .  The Borough 
a p p r e c ia t e s  your commitment to  schedu ling  BB 978 f o r  a h ea r in g  
b e fo re  th e  Senate  Resources Committee. I f  you f in d  t h a t  th e r e  a re  
o th e r  q u e s t io n s  o r  i s s u e s  t h a t  you would l i k e  to  have ad d ressed , 
p le a s e  l e t  me know.

David 0 . Crow
Borough Manager 

DCC/GBM/JMF

sao I f r o ;  * o t  c \ u  f id l*ch \  D« v i d i o n



A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t
1 9 71 -1 99 1  519 West 8th Ave "201 • Anchorage. Alaska 99501 • (907) 274-3o21

A p ril  20,1992 • t • * . r

Rep. C l i f f  Davidson 
Alaska S ta te  L e g is la tu re  
P.O.Box V (MS 3100)
Juneau , AK 99811

Pe: Proposed Leask Lakes Land Exchange

Dear R e p re s ^ ^ ^ iv e r^ 3 a v id s o n :

The A laska C en ter  fo r  th e  Environment would l i k e  to  e x p re ss  i t s  
s t ro n g  o p p o s i t io n  to  l e g i s l a t i o n  (SB 465/HB 578) t h a t  would approve 
th e  proposed Leask Lakes land exchange w ith  th e  Cape Fox 
C o rp o ra t io n . T h is  t r a d e  c e r t a i n l y  p ro v id es  very  s u b s t a n t i a l  
b e n e f i t s  to  th e  c o rp o ra t io n ,  bu t i t  i s  j u s t  as  c l e a r l y  no t in  th e  
s t a t e ' s  b e s t  i n t e r e s t .

The S ta te  of Alaska would t r a d e  im portan t o ld  growth h a b i t a t  fo r  
lan d s  t h a t  have been h e a v i ly  c l e a r c u t .  These lands have no t only  
lower commercial t im b er  value but lov/er f i s h  and w i l d l i f e  and 
r e c r e a t i o n a l  v a lu e s  as  w e l l .  ADF&G has s a id  both  t h a t  sp e c ie s  
d i v e r s i t y  i s  s u b s t a n t i a l l y  g r e a t e r  a t  Leask Lakes than  a t  White 
R iv e r ,  and t h a t  logging  Leask Lakes could  r e s u l t  in  a 68% re d u c t io n  
in  d e e r  numbers in  th e  a re a .  A d d i t io n a l ly ,  s in c e  unroaded 
r e c r e a t i o n  o p p o r tu n i t i e s  w i l l  become in c re a s in g ly  s c a rc e  i. 
S o u th e a s t  in f u tu r e  y e a rs  they  should be p ro te c te d ,  no t l o s t .

We hope you w i l l  vo te  "no" on t h i s  l e g i s l a t i o n ,  which i s  no t only 
a bad d e a l  in  i t s e l f  fo r  A laskans, but s e t s  a dangerous preceden t 
fa v o r in g  in d iv id u a l  c o rp o ra te  economic i n t e r e s t s  over th e  w e ifa re  
of th e  g e n e ra l  p u b l ic .

S in c e re ly ,

C l i f f  Earacs 
I s s u e s  D ire c to r



Senators
Alaska State Legis lature 
Box V
Juneau, Alaska 99811

Apri l 30, 1992

Dear Senators:
I understand that the Cape Fox land trade (SB 465) is moving through the 
leg is la ture . Now that the b i l l  is in ru les and way be before you soon,
I am spurred to write and t e l l  you that I oppose the trade.
I operate a charter business and use the area in spring and f a l l .
Already the c lea r-cutt ing prompts remarks from my c l ien ts  about how 
irresponsible we are to cut down the forests we depend on fo r  our 
tour is t  trade. The "golden goose" so-to-speak. This area is the f i r s t  
thing many tou r is ts  see when they enter Alaska and i t  gives them the ir  
f i r s t  and last ing impression o f  Alaska and Alaskans. I t  doesn't take a 
big study to know that fo lk s  who v i s i t  here do so because they want to 
see among other things trees in the upright posit ion . In my business 
and many l ike  i t ,  we s e l l  the opportunity to see the natura l and 
pris t ine beauty o f the fo re s t .  We do this many times each season so the 
forest s t i l l  produces f o r  our economy. People come here and pay me to 
show them what they have lo s t  not a bunch o l  roads running through a 
stump fo res t .  They can see that at home. Alaska is d i f fe ren t  and I 
hope i t  stays that way.
Now that many o f  you w i l l  be running for o f f i c e  th is  f a l l .  I'm sure 
that i f  asked, you w i l l  say that you are fo r "responsible development" 
or "environmentally sound" development. Please show your voters that 
you mean i t  and vote against SB 465, the Cape Fox land trade.
Thank you fo r your consideration.

^ Ince re ly

Andrew M.

945 Fritz C o v e  Road. Juneau. Alaska 99801 (907) 789*0919



■
'

Tongass 
Conservation 
Society

Legal I s su e s  su rround ing  SB 465

SB 465 has j u s t  passed  th e  Senate and w i l l  be moving to  th e  
House. SB 465 (HB 578) r a t i f i e s  a land  t ra d e  betvaen  th e  s t a t e  
and Cape Fox C o rp o ra t io n .  Cape Fox i s  a v i l l a g e  c o rp o ra t io n  
lo c a te d  o u ts id e  K etch ikan . Cape Fox wants to  t r a d e  land i t  has 
lo g g ed , p lu s  o th e r  land  o f  lower v a lu e ,  to  th e  s t a t e .  In  r e tu r n ,  
th e  s t a t e  would g ive  Cape Fox prime f o r e s t  land , high in  
r e c r e a t i o n ,  h a b i t a t ,  and to u r ism  v a lu e ,  which th e  c o rp o ra t io n  
would th e n  lo g .  DNR has approved th e  t r a d e .  AS 38.50 r e q u i r e s  
l e g i s l a t i v e  r a t i f i c a t i o n  o f  th e  t r a d e  b e fo re  DNR can f i n a l i z e  the  
d e a l .

1. P re se n t  l i t i g a t i o n .

Tongass C onserva tion  S o c ie ty  has appealed DNR's d e c is io n  in  
Juneau s u p e r io r  c o u r t .

The ap p ea l a l l e g e s  v i o l a t i o n s  o f  both  process and su b s tan ce  
i n  DNR's d e c i s io n .  Most v i o l a t i o n s  a re  o f  AS 38 .50 , th e  s t a t e ' s  
la n d  t r a d e  law. (P le a se  see  page 2 f o r  a summary o f  appeal 
i s s u e s .)

2 . F u r th e r  l i t i g a t i o n  a n t i c i p a t e d ;  new Senate Rules CS.

A Senate  Rules CS amended th e  b i l l .  The c i t i z e n s  o f  th e  
K etch ikan  Gateway Borough w i l l  dec ide  by referendum w hether to  
approve t h i s  l e g i s l a t i v e  a p p r o p r ia t io n .  The amendment has a 
s e v e r a b i l i t y  c la u s e :  i f  th e  c i t i z e n s  v o te  th e  t r a d e  down, and a 
judge f in d s  th e  referendum  i l l e g a l ,  th e  t r a d e  s ta n d s .  No o th e r  
S ena te  Committee has examined t h i s  amendment.

3 . C o n s t i t u t i o n a l  i s s u e s .

An a t to rn e y  f a m i l i a r  w ith  th e  t r a d e  has w r i t t e n  an a r t i c l e  
on th e  p u b l ic  t r u s t  d o c t r in e  in  A laska to  be pub lished  in  the  
U n iv e r s i ty  o f  O regon 's  J o u rn a l  of Environm ental Law and 
L i t i g a t i o n . The a r t i c l e  m entions th e  proposed t r a d e ,  q u e s t io n in g  
i t s  c o n s t i t u t i o n a l i t y  and u rg in g  c lo s e  j u d i c i a l  s c ru t in y .

P 0  Box 3377 * Ketchikan. AK 99901 • 907-225-5TCS



The Hono rab le  C l i f f  Davidson 
Chairman, House Resources Committee 
Faxi 4 6 5 - 3 4 4 4 ,  Ph: 4 65 -2 48 7

The f o l l o w i n g  p o s i t i o n  was submitted to  O.N.R . by the Tongass 
S p o r t f l s h i n g  A s s o c ia t i o n  du r ing  the p u b l i c  comment pe r iod  l'or 
the Leask Lakes land t r a d e .  Our p o s i t i o n  on the t rade  has 
remained e s s e n t i a l l y  the same. We s t i l l  q u e s t io n  the 
o b j e c t i v i t y  and methods used in  the " v a lu e  f o r  v a lu e "  
assessment and doubt th a t  the  goal o f  " roaded r e c r e a t i o n "  
w i l l  be ach ieved  given the f in a n c e s  and powers o f the S ta te  
and Borough. The h ighes t  and bes t  use o f  the Leask Lakes 
a r e a  l i e s  in  i t s  r e c r e a t i o n a l  and h a b i t a t  v a lu e .  Recent U .S . 
F o r e s t  S e r v l o e  p ro p o sa l s  to  Improve access to  th i s  a rea  a re  
v a s t l y  s u p e r i o r  t o  what i s  proposed in  t h i s  t r a d e .
Thank you f o r  you r  c o n s i d e r a t i o n  o f  t h i s  i s s u e .

Jack  Lee, V lc t -C h a l rm an ,
Tongass S p o r t f l s h i n g  A s s o c i a t i o n .  
Chap te r  573  o f  T rou t  Un l im i t ed



PO Bov B898. KtiJiiktn. AK (9071 247 2427

Andy P ekov l t ch  
D i v i s i o n  o f Land
A laska  D tp t .  o f  Na tu ra l  Resources 
S u i t s  400 
Juneau, Ak. 99601
This  i s  to r e s t a t e  Tongass S p o r t f l s h i n g  A ssoc ia t io n s  
o p p o s i t i o n  to  the proposed Leask Lakes land t r a d e .  Our 
p re v iou s  o p p o s i t i o n  cen te red  on the r e c r e a t i o n  and h ab i ta t  
va lu e  o f  the Leask Lakes a re a .  Ue d id no t  f e e l  t h a t  the 
t r ad e  adequa te ly  cons ide red  these v a lu e s  and did not o o n s ld e r  
a l l  p o s s i b l e  t r ad e  s c ena r io s  and op t io n s  to  f u r t h e r  open up 
the Leask Lakes a rea  f o r  r e c r e a t i o n .
The t r ade  p roposa l  as i t  now stands does nothing to  answer 
any o f  our p re v iou s  concerns .  Two more concerns have been 
r a i s e d  in a d d i t i o n ,  however. The f i r s t  i s  with the 
o b j e c t i v i t y  and accuracy o f  the assessment o f  the va lu e  o f  
the two p a r c e l s .  The " v a lu e  f o r  v a lu e "  r a t i n g  given to  t h i s  
t r ad e  leaves much in ques t ion  as to tha equ i ty  o f  t h i s  t rade  
to  the  peop le  o f  Ke tch ikan  and the S t a t e .
Ue a l s o  have grave doubts about tha goal o f  " roaded 
r e c r e a t i o n "  eve r  being a t t a in e d  In  t h i s  t r ade  p roposa l  as I t  
s tand s .  N e i th e r  the S ta te  nor the  l o c a l  government have the 
re s ou rc e s  to  upgrade o r  main ta in  the road ,  e s p e c i a l l y  given 
th a t  Cape Fox w i l l  no t be f i n i s h i n g  the roads with D - i .  
(c rushed  ro o k )  when they complete logg ing .  This w i l l  leave 
us with an unusab le  logg ing road to  an undeveloped a rea  with 
no r e c r e a t i o n  f a c i l i t i e s .  E s s e n t i a l l y  a road to  a o l e a r c u t .
For these re a son s ,  Tongass S p o r t f l s h i n g  A s s o c ia t i o n  does not 
suppo r t  the proposed Leask Lakes land t r a d e .

^ T c k K ^ v l c e - C h a l  r ,  
Tongass S p o r t f l s h i n g  Assoc.
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am r  * * n : t :• \r, order to e : - ; ;  r  . s t r in g  opposition to tne
orooosed ‘and swap involving the a--.-*? River- Leask Lakes areas 
**-=• 3 r* .* e tcm kar  ~his *rade =eem-= *: :e  a bad idea in every way to me;

up an area :: scenic beaut-,. .;tr. p r m e  old-growth stands of 
f e e s  maters.neds. and w:ldi*ve • or a oarrer,. blasted moor; sc ace that 
’ * coco only •■•ordrfmg through on f  e ••■ay to somewhere else ! nave 

e :  - or - a t r e r  f e d  to hike? thro-oh t r a t  cu t-over  area arid it  is 
•••ear' . useless -ecreat*onally. w na te -e -  s p o r t e r s  of the trade may 
say j r : e  lace r :>. -.as nad its .• a .  . . - f  tne Leask Lakes area there ;s 
- :  • ' t  ••••?' :e  ■ •:.•**.•• g e t t f : :  a: or :e clearcut  it wilt only os ar*
e ,e s :* e  like the w r i te  Ri .er  : ? e a r : - t s  are, ard all the V-moer *.;rr 

of •* w f  rave only ce’aye: the cay when Cape Fox Core oration 
to ci e ud i ts  rape ard ,\.o ’ogamc tecnmdues

=’ease con t a?tow th»s • a; uadi e m so many ways) resource to : e  
' :  st or s Cuar.dered ror the snort term cam of a few dollars or a f e »■ 
short term joos. the Leask Lares a*ea will : e  worth a lot more, to a 
: t  more people, f o r a  lot longer time ■? it is developed and -sed 
* se’y and sustainably

Sincerely yours

* a : Hce^t


