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land law.Around the turn of the century, there was a major
change In federal land policy. The traditional practice of
federal land disposal to encourage development and western
migration was abandoned, anda new policy of federal land
retention was instituted. To compensate the states for this
continued federal ownership, which in many cases precludes
economic development and in all cases precludes state and local
taxation, Congress dedicated 90 percent of the mineral leasing
revenues from those lands to the states.

During Congressional consideration of statehood for
Alaska, considerable attention was given to the distribution of
mineral leasing revenues from federal lands in Alaska. The
result of those lengthy deliberations was that the revenue dis—
tribution provisions of theMineral Leasing Act of 1920  were
expressly incorporated into the Alaska Statehood Act.

The provisions of a statehood act admitting a new state

to the Union constitute a compact -- a legally enforceable con—
tract -- between the citizens of the new state and the United
States. Such a compact docs not impose obligations only on one

of the partiesi instead, obligations are imposed on both the new
state and the United States. The specific terms of such a com—
pact are obligatory and subsequently cannot be unilaterally
amended by either party. As the United StatesSupreme Court once
noted with respect to the Actadmitting Wisconsin to the Union, a
statehood act provision is "an unalterable condition of the
admission, obligatory wupon the United States."” Beecher .

Wetherby. 95 U.S. (5 Otto) 517, _ (1877).



Congress incorporated the Mineral Leasing Act of 1920
into the compact under which Alaska wasadmitted to the Union in
section 28(b) of the Alaska Statehood Act. In part, this un-—
doubtedly was no more than Congressional recognition of tne long—
standing policy, applicable to virtually all of the western
states, of dedicating 90 percent of the proceeds of public lands
to the states in which the Jlands are Jlocated -- i.e., the
historic compromise adopted in 1920.

At the same time, however, the legislative history of
the Alaska Statehood Act makes clear that Congressional incor—
poration of the Mineral Leasing Act in the statehood compact also
was Congress®™ way of partially compensating Alaska for the sub—
stantial amount of federal land which had been withdrawn and re—
served by the federal government for various purposes, and the
attendant 1loss of economic productivity caused by those with—
drawals and reservation. Ironically, a number of those with—
drawals and reservations were for wildlife refuges, the specific
federal [lands for which S. 735 seeks to change the revenue dis—
tribution formula.

To fully appreciate Congress®™ incorporation of the
Mineral Leasing Act"s 90 percent entitlement for Alaska in the
statehood compact under which Alaska was admitted, one must look
at the facts confronted by Congress at that time. A significant
concern during the deliberations on Alaska statehood was whether
the Alaska economy was sufficient to support a new state and the
essential government services which the new state would have to

provide. Much of that concern was a result of the fact that more



than 99 percent of all the land in Alaska was owned by the feder—
al government. Little or no development had taken place because
of federal Iland management practices, and federal land therefore
was not contributing to the economic development of the terri—
tory. In addition, because it was federally owned, it would be
exempt from any taxes which might be Jlevied by a new sta*. ©
government.

To ensure that the new State of Alaska would have suf—
ficient economic resources to meet the necessary expenses of
state government, Congress included a substantial land grant in
the Alaska Statehood Act. In doing so, however, Congress dis—
covered that more than one-fourth of the land in Alaska -- more
than 95 million acres -- was included in federal withdrawals and
reservations, several of which were wildlife vrefuges. Those
withdrawn and reserved lands appeared to 1include most of the

valuable resources in Alaska.

As a partial remedy to this situation, which one com—
mittee report characterized as "the problem of federal reserva—
tions,” Congress consciously gianted Alaska 90 percent of the oil
and gas leasing revenues from federal 1lands 1in Alaska. Charac—
terizing this as one of the "major provisions”™ of the Alaska
Statehood Act, Congress concluded that this would minimize the
adverse impact of federal withdrawals on the new state ® wconomic
viability and would ensure that the newstate would benefit from
any development of the substantial resources which might be found

wichin chose federal withdrawals.



Attached to the printed text of my testimony are a
number of excerpts from the legislative history of the Alaska
Statehood Act which demonstrate that both supporters and oppon—
ents of Alaska Statehood were well aware that Congress was
including, as part of Alaska"s statehood compact, an entitlement
to 90 percent of all oil and gas lease revenues from federal
lands in Alaska in perpetuity. While it would serve no purpose
to go over all of them in detail, a few examples 1illustrate the
broader Congressional understanding.

Senator Barrett of Wyoming, a supporter of statehood
for Alaska, authored the language of what became section 28(b) of
the Alaska Statehood Act, the section that incorporates the
Mineral Leasing Act into the statehood compact. During a Senate
hearing on statehood for Alaska, he remarked: "So I think it
would be eminently fair and just and right and proper, when we
write this Dbill up, that we . . . let the Federal Government
retain the title to the minerals except such public lands as are
granted to you, but give the Territory now and the State of
Alaska-to-be ninety percent of the income from the minerals under
the Leasing Act royalties tlat come 1in from now on out.”™ Later
in the hearing, he introduced the language that now appears as
section 28(b) of the Alaska Statehood Act with the words: "l
propose to insert a new section 21 on the last page of the bill
and provide 1in here that 90 percent of the income from coal and
90 percent of the income from the leasing act minerals shall go

to the new State of Alaska.” He noted that the Secretary of



Interior had suggested such a provision be 1included in the
statehood bill.

Representative Dawson of Utah, also a supporter of
statehood for Alaska, commented on the House floor that "[t]hese
[revenue sharing] provisions are the foundation upon which Alaska
can and will build to the enormous benefit of the national
economy shared by her sister States.”

Senator Talmadge of Georgia, an opponent of statehood,
noted during the Senate floor debate that the Statehood Act land
grant and the various vrevenue sharing measures, specifically
including the entitlement to 90 percent of oil and gas leasing
revenues, "have been referred to variously as a "dowryl and “the
greatest giveaway of natural resources 1in the history of this
country. ™"

Finally, and perhaps most significantly, Senator Butler
of Maryland, a statehood opponent, reminded his Senate colleagues
that gra. ts made 1in statehood legislation are 1irrevocable and
cannot be changed by a subsequent Congress:

A bill which grants statehood 1is not some minor
piece of legislation, but 1is a major function of
the national legislature. We cannot undertake to
perform that function without reminding ourselves
that we are asked to make a grant which cannot be
revoked. We cannot, therefore, consider these
bills as we would ordinary legislation in the
sense that ordinary legislation may be amended or
changed in subsequent years as experience
dictates.

When placed in its proper historical perspective, it 1is

not surprising that Congress included an entitlement to 90 per—

cent of the proceeds from federal oil and gas leasine in the



Alaska Statehood Act. The Mineral Leasing Act, and 1its revenue
distribution formula under which 90 percent of the revenues from
federal lands are dedicated to the states 1in which the lands are
located, represents a historic trade-off in the development of
public land law. In enacting it, Congress terminated i1t3 tradi—
tional policy of disposing of the public lands. Instead, it
determined that the federal government should retain those public
lands, but should dedicate most of the mineral revenues from
those lands to the benefit of the states in which the lands are
located.

Virtually all of the public land states were admitted
to the Union prior to the enactment of the Mineral Leasing Act,
and its dedication of 90 percent of public land revenues to the
states, in 1920. As a result, the statehood acts admitting those
states do not include a provision similar to the one incorporated
in the Alaska Statehood Act. However, incorporation of the
Mineral Leasing Act 1in the Alaska Statehood Act simply reflects
the Congressional understanding that the Mineral Leasing Act in—
deed was a historic compromise and, as a result of that compro—
mise, the public land states are to receive the benefit of 90
percent of the revenues from federal lands within their borders
in return for the continued federal ownership and management of
those lands.

Passage of this bill would significantly alter one of
the carefully considered terms and conditions under which Alaska
was admitted to the Union. It would be an 1impermissible unilat—

eral attempt to amend the solemn compact between the national



government and the citizens of Alaska. Alaska has not agreed to
this moclifi ation of the compact between Alaska and the United
States and, without such agreement, it would have no force or
effect.

It also would signal a marked departure from the his—
toric compromise, under which Congress dedicated 90 percent of
the proceeds of the public lands to the states 1in return for
continued federal ownership, which has guided federal public land
policy throughout the UnitedStates for more than six decades.

Alaska  supports the goals of the Land and Water
Conservation Fund. At the same time, the state is concerned that
such a laudable goals not be accomplished at the cost of a funda—
mental change in the provisions of the solemn compact under which
Alaska entered the Union and the historic compromise which has
guided federal public land policy for more than two generations.

Thank you very much for the opportunity to testify on
this bill. We hope that we can work constructively with this
subcommittee and the Congress to improve the effectiveness of the
Land and Water Conservation Fund without sacrificing Alaska“s
statehood birthright and more than sixty years of federal public

land policy. Again, thank you very much.



ALASKA STATEHOOD ACT LEGISLATIVE HISTORY:
CONGRESSIONAL INCORPORATION OF MINERAL LEASING
ACT 90Z REVENUE SHARING FORMULA IN
ALASKA STATEHOOD COMPACT

1. During Senate hearings on Alaska Statehood, ¢

senator explained that he thought the new State of Alaska should
get all of the Ilands within its boundaries but, because that
probably was not possible, the Statehood Act should include a
grant of 90 percent of Mineral Leasing Act revenues "from now on
out."

Senator BARPETT.

So 1 think 1t would be eminently fair and
jus and right and proper, when we write this bill
up, that we provide here that the [Mineral]
Leasing Act of 1920, as amended, and let them
retain title to the lands up there, exceptthat
which is granted -- personally | hate to see that
done, but to be realistic we probably have to do
that -- let the Federal Government vretain the
title to the minerals except such public lands as
are granted to you, but give the Territory now and
the State of Alaska-to-be ninety percent of the
income from the minerals under the Leasing Act
royalties that come in from now on out.

Hearings on S. 49 and S. 35 before the Senate Committee on Inte—
rior and Insular Affairs, 85th Cong., 1st Sess. 30-31 (1957).

2. Later in those hearings, the same senator
an amendment to the proposed statehood legislation under consid—
eration which would provide that "90 percent of the income from
the leasing act minerals shall go to the new State of Alaska,"
noting that the Secretary of Interior supported a bill under con—
sideration in the House of Representatives which would do pre—
cisely that but "suggested that the statehood bill was the proper
place toinsert such a provision." The language of the proposed
amendment is 1identical to the language of what ultimately was
enacted as section 28(b) of the Alaska Statehood Act. Both the
author of the proposed amendment and one of his colleagues hoped
that giving Alaska a 90 percent entitlement might ultimately
result in their states getting the same thing. Whether that
would result or not, however, they agreed that Alaska should
receive such an entitlement as part of its statehood act.

Senator ANDERSON. .- As far as 1 am con—
cerned, | hope you [Alaska®s non-voting Delgate
Bartlett] would agree with me that what we tried
to do was to make 1t possible for Alaska to come

offer



in as a State and live self-respectingly among the
States.

We did not strip her of every dollar she
could get, but tried to give her all the money to
make Alaska a good and fine progressive State. [
believe the bill does that.

Senator BARRETT. ... I am offering an
amendment here for the <consideration of the
committee. I think this 1is probably as good a

time as any to do it.

I discussed this amendment this morning when
you were absent, Senator Anderson. I propose to
insert a new section 21 on the last page of the
bill and provide 1in here that 90 percent of the
income from coal and 90 percent of the income from
the leasing act minerals shall go to the new State
of Alaska.

When 1 mentioned that this morning, Delegate
Bartlett told me that the House committee had con—
sidered a bill doing precisely that and had
reported it out favorably. Since then 1 have
looked up the record and I find that the Secretary
of the Interior has filed a favorable report on
the bill and agreed that it should be enacted into
law but suggested that the statehood bill was the
proper place to insert such a provision.

Maybe it would be well to have 1in these
hearings a copy of the report that the Secretary
of the Interior made on the House bill.

Senator  JACKSON. Without objection, the
report and the amendment of the Senator from
Wyoming will be included 1in the record at this

point, if that 1is agreeable. The report and the
amendment should go together.

(The documents referred to are as follows:)
BARRETT AMENDMENT TO S. U9

Sec. 22.



(b) Section 35 of the Act entitled "An Act
to promote the mining of coal, phosphate, oil, oil
shale, gas, and sodium on the public domain,”
approved February 25, 1920, as amended (30 U.S.C.
191) is hereby amended by 1inserting immediately
before the colon preceding the first proviso
thereof the following: ",and of those from Alaska
52 1/2 per centum thereof shall be paid to the
State of Alaska for disposition by the legislature
thereof".

[Secretary of Interior®s Report]

DEAR MR. ENGLE [Chairman of the House Commit—
tee on Interior and Insular Affairs]: This 1is 1in
reply to vyour request for the views of this
Department on H. R. 3477, a bill relating to
moneys received from mineral lands in Alaska.

We recommend that H. R. 3477 be enacted. We
believe, however, that the subject matter of the
bill would be more appropriately covered in state—
hood legislation.

Senator ANDERSON. Do you not think Senator
Barrett, that supplements the statement | made,
that whatever makes it possible for the State to
exist is a good bill?

I think Senator Barrett should be commended
for that proposal. I thing there are some other
States that the proposal could be applicable to
but we may get our rights some time if Alaska
does.

Senator JACKSON. That may be a good prece—
dent for the other il Western States.

Senator ANDERSON. It happens that Wyoming
and New Mexico are the 2 principal contributors to
the Federal Treasury on this particular section,
$100 million in Wyoming and $130 million or $140
million in New Mexico which we could have wused
very nicely in our State.



Senator JACKSON. We may have some problems
with the other 37 States on this issue.

Senator BARRETT. I do not think so, particu—
larly. I think we would be remiss a bit if we did
not include it here, particularly since the Bureau
of the Budget and the Secretary of the Interior
and everyone interested has approved this.

Hearings on S. 49 and S. 35 before the Senate Interior and
Insular Affairs Committee, 85th Cong., 1st Sess. 66-67 (1957).

3. A House committee report, 1iIn a section entitl

"The Problem of Federal Reservations,”™ noted that a partial solu—

tion to the depressing effect of federal withdrawals on the eco—

nomic viability of a new Alaska state government would be to

specify that the act of admission would grant Alaska 52 1/2 per—

cent of Mineral Leasing Act revenues. This would be in addition

to the 37 1/2 percent that all other public land states receive
because, while those states were covered by the Reclamation Act,

Alaska would not be.

As previously noted, tremendous acreages of
land in Alaska have been tied up in the status of
Federal reservations and withdrawals for various
purposes. The committee feels strongly that this
practice has been carried to extreme lengths 1in
Alaska, to a point which has hampered the develop—
ment of such resources for the benefit of mankind.
As a result, a long list of potential basic indus—
tries in the territory, including the forest
industry, hydroelectric power, oil and gas, coal,
various other minerals, and the tourist industry,
can exist in Alaska only as tenants of the Federal
Government, and on the sufferance of the various
Federal agencies. The committee considers that to
be an unhealthy situation.

The failure of these industries to grow under
such a restrictive policy 1is a proof of its

unwisdom. The committee feels that this policy
must be changed if statehood for Alaska is to be a
success.

In its approach to the statehood 1issue, the
committee has attempted to make a start coward
such a change by various specific provisions in
che bill. - ..



H.

R.

Rep.

analysis.

Id.

at 23.

A second provision 1in section 28 amends the
Mineral Leasing Act of 1920, as amended, by grant—
ing 52 1/2 percent per annum of the net proceeds
realized from coal, phosphates, oil, oil shale,
and sodium on the public domain in Alaska snail be
paid to the State of Alaska for disposition by the
legislature thereof.

The payment of these proceeds 1is recommended
in return for Alaska not being covered by the Rec—
lamation Act of 1902, as amended. The Reclamation
Act provides that in the 17 Western States 52 1/2
percent of the oil- and gas-lease revenues goes
into the reclamation fund; 37 1/2 percent 1is re—
turned to the respective States, and the remaining
10 percent 1is retained by the Federal Government
for administration purposes.

No. 624, 85th Cong., 1st Sess. 7-8 (1957).

4. The same point 1is reiterated in the sectional

Subsection [281(b) amends the act to promote
the mining of coal, phosphate, oil, oil shale,
gas, and sodium on the public domain approved Feb—
ruary 25, 1920, by providing that 52 1/2 percent
of the proceeds received therefrom shall be
covered into the State treasury for disposition by
the State legislature.

The payment of these proceeds 1is recommended
in return for Alaska not being covered by the Rec—
lamation Act of 1902, as amended. The Reclamation
Act provides that 52 1/2 percent of the oil and
gas revenues goes into the reclamation fund; 37
1/2 percent is returned to the respective States
and the remaining 10 percent 1is retained by the
Federal Government ror administration purposes.

5. A Senate Report made Alaska®s entitlement to

percent of federal oil and gas leasing revenues even clearer.

Some of the additional costs connected with
statehood will be met by granting the State a lea-
sonable return from Federal exploitation of

90



resources within the new State. In the past the

United States has controlled the lion["]s share of
such resources and, in some instances, retained

the lion"s share of the proceeds. This situation,

though i1t has not proved conducive to development

of the Alaskan economy, may have been proper at

times when the United States paid a large part of
the expense of governing the Territory. However,

the committee, deems it only fair that when the

State relieves the United States of most of its

expense burden, the State should receive a realis—
tic portion of the proceeds from resources within

its borders. The divisions of proceeds estab—
lished in the bill are determined by comparisons

with other States and consideration of the geo—
graphic facts which apply to Alaska.

Section 22 of the bill extends to the State
the provisions of Public Law 88, 85th Congress,
which was approved July 10 of this year. Under
this new law the Territory receives a total of 90
percent of the profits from government coal mines
and 90 percent of the profits from operations
under the Mineral Leasing Act. Prior to the 1957
law, Alaska received none of the proceeds from
government coal mines and 37 1/2 percent of the
proceeds from mineral leasing operations. Without
section 22 in the bill, the new State would not be
within the purview of the 1957 act.

3. Rep. 1163, 85th Cong., 1st Sess. 3 (1957).

6. During the floor debate on Alaska statehood in the
House of Representatives, one congressman outlined the relation—
ship between the extensive federal withdrawals and the entitle—
ment to 90percent of all mineral leasing revenues which, in
addition to the 1land grant, would form the "foundation”™ of
Alaska ™ entry into the Union.

Mr. DAWSON of Utah.

Further, over 92-million acres -- both in and
out of the defense area -- already have been with—
drawn by the Federal Government, and these include
much of the most valuable resources. They in—
clude, for example, nearly 21-million acres of the



best forest lands and nearly 49-million acres of
oil and gas reserves.

As to that lion"s share of lands which would
remain under Federal control, Alaska would receive
- Tfor the support of its public schools -- 5 per—
cent of the net proceeds from the sale of any land
by the Federal Government.

Additionally, Alaska would receive 90 percent
of the proceeds from the operation of Government
coal mines and from the production of coal, phos—
phates, oil, oil shale, and sodium from the public
domain. Reflecting Alaska®"s exclusion from the
Reclamatioin Act of 1902, these are the same pro—
visions which this Congress approved -- by consent
-- for the Territory of Alaska last year in Public
Law 85-88.

These provisions are the foundation wupon
which Alaska can and will build to the enormous
benefit of the national economy shared by her
sister States. We cannot make Alaska a "full and
equal™ State in name and then deny her the where—
withal to realize that status in fact.

85 Cong. Rec. 9360-9361 (1958).

7. During the floor debate in the Senate, an
of statehood for Alaska argued that the sharing of mineral reve—
nues with the new State of Alaska, as a means to "alleviate"” the
adverse effect of continued federal control of significant acre—
age and resources, would result in Alaska being too dependent on
those federal revenues.

Mr. ROBERTSON.

The uniqueness of the Alaska land situation
is further emphasized in the committee report,
which points out that on the occasion of admission
of existing States land grants amounted to a maxi—
mum of 6 to 11 percent of the total land area, and
much acreage already had passed into private
taxpaying ownership, whereas 1in Alaska, even after

opponen



a grant of unprecedented propotions to the pro—
posed State, the Federal Government would continue

to control more than two-thirds of the total acre—
age and an even larger percentage of the

resources.

To alleviate this situation to some extent,
the bill proposes to share with the State profits
from Government coal mines, mineral leases, and
the fur monopoly, which, of course, would make the
State government a pensioner dependent on the
Central Government to a much greater extent than
the existing States which already, 1in my opinion,
have jJeopardized their constitutional rights by
too ready acceptance of Federal handouts for a
variety of public works and welfare programs.

85 Cong. Rec. 12020 (1958).

8. A supporter of Alaska statehood introduced a D¢
partment of Interior memorandum outlining the "new sources of
revenue available to Alaska,”™ one of which was listed as "oil and
gas leases (90 percent to the State)."™ Another supporter then
pointed out that oil had just been discovered in Alaska, and that
discovery "will have a tremendous impact on the ability of the
new State to provide the essential resources to support itself.”

Mr. CHURCH.

Mr. President, | wonder if the Senator from
Florida will permit me to offer at this point in
his address a memorandum which I have received

from the Department of the Interior, which 1is
directed to the very subject on which the Senator
is now elaborating, namely, the capacity of Alaska
to support statehood.

We have heard 1in the course of this debate
many exaggerated statements about how statehood
would impose an impossible burden upon the
undeveloped economy of Alaska. IfT one were to
listen uncritically to such statements, one might
be led to conclude that statehood would drive the
Alaskan economy into insolvency and bring ruin
upon the people there.

I think this memorandum effectively gives a
rebuttal to that argument, in that it shows



precisely what the additional costs for statehood
would be, and what the additional 1income to the
newly formed State government would be, by virtue
of the provisions contained in the pending bill.

The PRESIDING OFFICER. Without objection,
the memorandum vreferred to by the Senator from
Idaho will be printed in the Record.

The memorandum is as follows:

New Revenues Available to Alaska

Oil and gas leases (90 percent
to the State) .. ... ... ... .... $3,000,000

Mr. JACKSON.

I should like to point out one further con-—
sideration in connection with the financial abili—
ty of the proposed new State to take care of its
responsibilities. Just 11 months ago we witnessed
the first oil strike of any substance 1in Alaska.
A little more than a year ago about 5 million
acres were under Jlease, or applications were
pending with respect thereto. The most recent
check, 1in May, showed 32 million acres covered by
oil leases or lease applications.

The program involves all the major oil compa—
nies and numerous 1independent oil companies. We
have been advised in the Committee on Interior and
Insular Affairs, where some of the legislation on
this subject 1is handled, that the signs are most
hopeful for a tremendous oil development 1in the
area which will become a State.

I add that one point because it will have a
tremendous 1impact on the ability of the new State
to provide the essential resources to support
itself. This 1is a factor not indicated 1in the



Secretary®s analysis of the ability of the new
State to do the job.

85 Cong. Rec. 12207-12208 (1958).

9. An opponent of statehood again pointed to
percent entitlement 1in the statehood bill as evidence of the
prevailing doubt” vregarding the ability of the new state to
support itself.

Mr. TALMADGE.

The prevailing doubt of Alaska®s ability to
support itself is evidenced by the generous
special considerations which are made for it 1in
this statehood act.

In addition [to a large land grant], it would
be granted:

Ninety percent of the profits from Government
coal mines and operations under the Mineral Leas—
ing Act, of which 37 1/2 percent of Che latter
would be earmarked for roads and schools.

These considerations have o “n referred to
variously as a "dowry" and "the greatest giveway
of natural resources in the history of this
country."

85 Cong. Rec. 12297 (1957).

the

10. Finally, the permanent and irrevocable nature of the

granting of statehood was described.
Mr. BUTLER.

Despite all its complex features, the primary
purpose of the bill is to grant statehood. A bill
which grants statehood 1is not some minor piece of
legislation, but 1is a major function of the
national legislature. We cannot undertake to

10



85 Cong.

perform chat function without reminding ourselves
that we are asked to make a grant which may not be
revoked. We cannot, therefore, consider these
bills as we would ordinary legislation in the
sense that ordinary legislation may be amended or
changed in subsequent years as experience
dictates. .

.

My research has also developed that there 1is
contained in the bill provisions which have the
effect of giving away more revenue and more prop—
erty than has ever been given to any State 1in its
enabling act.

Rec. 12316-12317 (1958).

% - 11 -



MEMORANDUM State of Alaska

Honorable Bill Sheffield DATE April 28, 1986
Governor
State of Alaska FILE NO 663-86-0339
Harold M. Brown “ELEPMONE NO 465-3600
Attorney General ;

By: G. Thotnas Koester” 1 eral 90 percent
Assistant Attorney General revenue sharing

Department of Law

As part of an overall analysis of potential oil and gas
leasing 1in the Arctic National Wildlife Refuge ("ANWR™), you
asked this department to prepare a preliminary analysis of two
specific issues: (1) the effect of a possible land trade on the
state"s 90 percent royalty share of oil and gas production from
federal 1i1and3 in wildlife refuges; and (2) legal arguments which
might be raised with respect to possible congressional consider—
ation of a reduction in the state®"s current 90 percent royalty
share.

In brief, we believe (1) a land trade would eliminate
the state"s 90 percent royalty share of production from the lands
traded by the United States to third parties and probably would
result in the state receiving no royalty from oil and gas pro—
duced on the exchange lands received by the federal government,
and (2) there are both legal and policy arguments the state can
make against a congressional reduction of the state"s royalty
share, but we cannot be certain that they would prevail.

I. Background

When the United States issues oil and gas leases for
lands within wildlife refuges, distribution of the revenues re—
ceived by the United States from that leasing depends on whether
the refuge lands from which the revenues are derived are acquired
I"ands or reserved public domain lands. "(A)cquired Jlands are
those granted or~Sfil'deto the United States by a State or citizen
and public domain lands, were usually never in state or private
ownership.™ Wallis v. Pan American Petroleum Corp.. 384 U.S. 63.
65 n.2 (1966).

Oil and gd°"s”leasing on acquired lands 1is governed by
the Mineral Leasing Act for Acquired Lands, 30 U.S.C. & 351 et
scq. Under that Act; revenues from oil and gas leases on ac—
quired lands are to be "distributed in the same manner as pre—
scribed for other receipts from the lands affected by the lease."
30 U.S.C. $ 355. As applied to wildlife refuges created from
acquired lands, this provision requires that oil and gas revenues
be distributed according to the formula contained in the Wildlife
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Refuge Revenue Sharing Act, 16 U.S.C. &715s, which provides that
75 percent of the revenues go to the federal government and
25 percent of the revenues go to the county in which cue wildlife
refuge 1is located.

Oil and gas leasing on public domain lands reserved for
wildlife refuge purposes, on the other hand, 1is governed by the
Mineral Leasing Act of 1920, 30 U.S.C. &8 191 et seq. Under that
Act, the state 1is entitled to 90 percent of the revenues from
such lands in refuges 1in Alaska and 10 rercent 1is paid into the
United States Treasury. */ See generally Watt v. Alaska. 451
U.S. 259 (1981). e

Congress extended the Mineral Leasing Act distribution
formula for revenues from public domain lands, including reserved
public domain Jlands in wildlife vrefuges, to Alaska 1in sec—
tion 28(b) of the Alaska Statehood Act. Congress considered this
one of the "major provisions” of the Act. H.R. Rep. No. 624,
85th Cong., 1st Sess. 3 (June 25, 1957) ("House Report™). Con—
gress did so, in large part, because so much of Alaska was "tied
up in the status of Federal reservations and withdrawals for var—

ious purposes,”™ stating that this "practice has been carried to
extreme lengths 1in Alaska.”™ House Report at 7. One result of
that "unhealthy situation,”™ 1id. at 8, 1is that substantial mineral

leasing revenues 1in Alaska are derived from public lands in
federal withdrawals and reservations, including wildlife refuges,
a situation unique to Alaska. See Watt, 451 U.S. at 261, n.lI.

The Mineral Leasing Act, and its revenue distribution
formula under which 90 percent of the revenues are dedicated to
the state, represented a historic tradeoff in the history of pub—
lic land law. In enacting 1it, Ccngress terminated its historic
policy of disposing of the public lands. Instead, it determined

*/ States other than Alaska receive only 50 percent of public

cTomain land mineral revenues. However, an additional 40 percent
of those revenues are paid into the Reclamation Fund established
under the Reclamation Act of 1902. Those funds, 1in turn, are

used to fund reclamation projects in those states. Alaska is not
covered by the Reclamation Act and receives no benefits under it.
Congress considered it only fair that the additional 40 percent
share of public domain land revenues be paid to Alaska "in return
for Alaska not being covered by the Reclamation Act of 1902."
See H.R. Rep. No. 624 (to accompany H.R. 7999), 85th Cong., 1st
Sess. 23 (June 25, 1957).
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that the federal government should retain those public lands re—
maining 1In the states, but should use most of the mineral reve—
nues from chose lands for the states®™ benefit. The 90-10 revenue
distribution formula in the Mineral Leasing Act "was to compen—
sate for the states®™ inability to tax the lands to pay for
governmental services.”™ Fairfax and Yale, The Financial Incerest
of Western States in Non-tax Revenues from the Federal Public
Lanas I*TJ published by the Western Legislative Conference, Coun-
cii of State Governments, and the Lincoln Institute of Land
Policy (1985).

In contrast, the Wildlife Lefuge Revenue Sharing Act,
under which 25 percent of certain wildlife refuge revenues are
shared with the counties in which the refuges lie, was intended
to reduce local opposition to federal acquisition of land for
refuge purposes. The revenue sharing formula was 1intended to
compensate localities for the loss of property tax revenue when
the federal government acquired the land and, as a result, 1t was
removed from the local tax roles. As a general proposition, this
rationale would not fit federal acquisition of large tracts of
either state land or undeveloped Native corporation land, neither
of which currently are subject to local property taxes. See
Alaska Const, art. 1IX, 5 4; 43 U.S.C. 81620(d).

Nonetheless, the distinction between acquired land 1in
wildlife refuges and public domain land reserved for refuge pur—
poses is central to resolution of the first question you asked us
to discuss. The fact that Congress extended the Mineral Leasing
Act to Alaska 1in the Statehood Act bears directly on your second
question.

Il. The Effect of a Land Trade on the
State"s 90 Percent Royalty Share

We understand that the Department of the Interior 1is
contemplating certain Jland trades under which federal lands 1in
ANWR would be exchanged for privately-owned Native corporation
lands constituting inholuings in other federal conservation sys—
tem units in Alaska. IT ruch exchanges take place, and the
exchanged ANWR lands are offered for oil and gas leasing, the
Native corporations would be the lessors entitled to receive the
revenues. The revenues would not be received by the federal
government as result of leasing under the Mineral Leasing Act,
and those revenues would not be subject to the Mineral Leasing
Act"s 90-10 distribution formula. Accordingly, there would be no
basis for the state to claim any portion of the revenues derived.
In other words, Jland trades would totally eliminate the state"s
90 percent royalty share from such ANWR lands.
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In addition, it should be noted chat the state would
have no right to any federal oil and gas revenues derived from
the lands obtained by the Unitad States from the Native corpora—
tions. Those lands “would be acquired lands, noc reserved public
domain lands, and the revenue distribution from federal oil and
gas leases on those lands would be governed by the Mineral Leas—
ing Act for Acquired Lands. As noted earlier, revenues from oil
and gas leasing of acquired lands in wildlife refuges are gov—
erned by Wildlife Refuge Revenue Sharing Act, which provides that
25 percent of any such revenues arc to go to Che county in which
the refuge 1is located and 75 percent to the federal government.
None of the revenues go to the state.

The state could argue that this should not be the re—
sult. The rationale for the Wildlife Refuge Revenue Sharing Act
distribution scheme -- i.e., compensating municipalities for lost
property tax receipts -- does not apply to undeveloped Native
corporation lands, which are noc subject to local property taxes
under the Alaska Native Claims Settlement Act (at least until
1991). See 43 U.S.C. 81620(d). Moreover, the state can argue
that the United States cannot eliminate its 90 percent share of
revenues from reserved public domain lands by trading them on the
ground that doing so would violate the solemn compact memorial —
ized in the Alaska Statehood Act.

However, we believe both arguments probably would be
unavailing in court. The first argument appears to be more of a
policy argument than a legal argument, more appropriately direct—
ed to Congress and not the courts. The second argument would
require the court to find that the extension of the Mineral Leas—
ing Act to Alaska also constituted an 1implied promise not to
convey federal lands to third parties, which simply 1is noc sup—
ﬁorged by the legislative history of section 28(b) of the State—

ood Act.

I11. Congressional Reduction of the
State"s 90 Percent Royalty Share

As noted in section | above, Congress extended the Min—
eral Leasing Act distribution formula for revenues from public
domain lands, including reserved public domain lands in wildlife
refuges, to Alaska 1in section 28(b) of the Alaska Statehood Act.
Alaska accepted the provisions of the Statehood Act in article
X1l, section 13, of the Alaska Constitution. Provisions of a
Statehood Act become obligatory on the United States upon accep—
tance of those provisions by the new state. See, e.g.. Coooer v.
Roberts, 59 U.S. (18 How.) 173 (1856); see generally 1981 0p.

Ate ¥ Gen. No. 3, at 3-5 (April 2). Particularly 1in light of
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Congress®™ characterization of the extension of the Mineral Leas—
ing Act to Alaska as one of the "major provisions” of the Alaska

Statehood Act, the state has a very strong argument that con—
tinued application of the Mineral Leasing Act"s distribution

formula to oil and gas leasing revenues from reserved federal

public domain Jlands in ANWR 1is required as part of Alaska's

statehood compact (at Least as long as those lands remain

federally-owned).

At the same time, we must point out that the United
States might successfully argue chat Congress has the plenary
authority to modify the distribution formula for oil and gas rev—
enues from ANUR. In Watt v. Alaska. Justice Stevens (concurring
in the Court®"s decision that the Mineral Leasing Act®"s 90-10 dis—
tribution formula applied to oil and gas revenues from the Kenai
National Moose Range) stated:

The question of how to divide the revenues
from oil and gas leases on public lands in the
Kenai Peninsula 1is clearly a matter for Congress

to decide. If Congress is displeased with the
decisions of this Court and the Court of Appeals
[i.e., the decisions that Alaska 1is entitled to

50 percent of the revenues], it may promptly re—
verse them by revising the relevant statutes.

451 U.S. at 274. We did not make a statehood compact argument in
that case and it was not before the Court. Nonetheless, Justice
Stevens®™ comment undoubtedly will be cited by the United States
in the event Congress changes the current 90-10 distribution for—
mula in the Mineral Leasing Act or establishes a different dis—
tribution formula specifically for revenues from ANWR.

We hope this responds to your request. If we can pro—
vide additional information, please contact us at your conven-—
ience.

GTK:dim

cc: John Katz
Office of the Governor
Washington, D.C.
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April 2, 1981
The Honorable Hugh .Malone
House of Represencacives
Alaska State Legislature
Pouch V
Juneau, Alaska 99811
Re: Legality of unilateral
changes to Statehood Act
by United States Congress.
Our file J-66-556-81
Dear Representative Malone:

On February 24, 1981, you requested that we review
subsections 906(f)(3) and 906(p) of the Alaska National
Interest Lands Conservation Act (hereafter "ANILCA™),

Public Law 96-487, 94 Stat. 2371. Those two subsections, as
well as subsection 906(a), amend certain provisions in
Section 6 of the Alaska Statehood Act, 48 U.S.C. note pre—
ceding Section 21. Subsection 906(f)(3) of ANILCA amends
Section 6(g) of the Statehood Act to give the Secretary of
the Interior discretionary authority to waive the minimum
tract selection size set out therein where such a waiver
"would be in the national interest and would result in a
better land ownership pattern.” Subsection 906(p) removes
the requirement of Presidential approval of selections north
and west of the so-called "PYK line"” described in Section 10
of the Statehood Act for lands conveyed to the state by the
terms of subsections 906(c), (d) and (g) of ANILCA. Sub-—

section 906(a) extends the time within which the state cav



uri HAMm emmi

DEPARTMENT OF LAW

POUCH K - STATE CAPITOL

OFFICE OF THEATTORNEY GENERAL D e agao

April 2, 1981
The Honorable Hugh Malone
House of Representatives
Alaska State Legislature
Pouch V
Juneau, Alaska 99811
Re: Legality of unilateral
changes to Statehood Act
by United States Congress.
Our file J-66-556-81
Dear Representative Malone:

On February 24, 1981, you requested that we review
subsections 906(f)(3) and 906(p) of the Alaska National
Interest Lands Conservation Act (hereafter "ANILCA™),

Public Law 96-487, 94 Stat. 2371. Those two subsections, as
well as subsection 906(a), amend certain provisions 1in
Section 6 of the Alaska Statehood Act, 48 U.S.C. note pre—
ceding Section 21. Subsection 906(f)(3) of ANILCA amends
Section 6(g) o: the Statehood Act to give the Secretary of
the Interior discretionary authority to waive the minimum
tract selection size set out therein where such a waiver
"would be in the national interest and would result in a
better land ownership pattern.” Subsection 906(p) removes
the requirement of Presidential approval of selections north
and west of the so-called "PYK line" described in Section 10
of the Statehood Act for lands conveyed to the state by the
terms of subsections 906(c), (d) and (g) of ANILCA. Sub—

section 906(a) extends the time within which the state may
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make selections underSections 6(a) and 6(b) from 25 to 35
years.

Your inquiry is whether there are legal grounds for the
United States unilaterally to amend the provisions of the
Statehood Act. There is no clear legal answer where, as
here, the amendments enacted by Congress do not defeat or
materially diminish rights conferred on the state by the
act of admission but, instead, actually benefit the state
(see pp. 6-7, infra). What 1is clear is that the United States
cannot unilaterally amend the Statehood Act to the state"s
detriment without the state"s consent or acquiescence. 1/

The state®"s position has always been that the United
States cannot unilaterally amend the Statehood Act. However,
the state has avoided a confrontation over the issue by
working with Congress to ensure that any post-statehood amendments
to the Statehood Act are beneficial to the state and not inimical
to i1ts interests.

At the same time, there are indications in decisions

of the United States Supreme Court that the United States may

1/ At least two provisions of the Alaska Native Claims
Settlement Act -- the Section 9 27. override on royalties
due the state and the Section 11(a) withdrawal of “state-
selected lands for Native village conveyance -- were uni—
lateral amendments to the Statehood Act albeit by impli—
cation, which were detrimental to the state®"s interest. To
ensure prompt resolution of pending Native claims, Governor
Egan, on behalf of the state, consented to those amendments
and the state did not litigate the issue within the time
specified by Section 10 of ANCSA.



Hon. Hugh Malone April 2, 1981
Re: J-66-556-81 Page 3
unilaterally amend certain provisions in a statehood act.
However, such amendments would be effective only if they did
not defeat or materially diminish rights conferred on the
state by the act of admission.

Summarizing, 1t is not clear as a matter of law whether
the United States may unilaterally amend the Statehood Act or
whether some parallel state action is also required. Under
either approach, however, the practical effect is that the
state"s rights under the Statehood Act cannot be diminished
without the state"s consent.

There can be no question that an act of Congress admit—
ting a new state to the Union constitutes a compact, a
legally enforceable contract, between the citizens of the
new state and the United States. See Stearns v. Minnesota
ex rel. Marr, 179 U.S. 223, 244-245 (1900). Such compacts
do noc impose obligations only on one of the parties;
rather, the obligations are imposed on both the new state
and the United States. See the Public Land Law Review
Commission®s Report to Congress, One-Third of the Nations®"s
Land (1971), at 244. The terms of such compacts constitute
the conditions of admission of the new state, obligatory on

both the state and the United States 2/, and subsequently

2/ This as aes, of course, chat the conditions are constitu—
tional. Provisions which purport to limit or qualify the
political rights and obligations -- i.e., the sovereignty --

of a state are unconstitutional because enforcing them would
result in the state being admitted on a less-than-equal

footing chan ocher states. Cf. Covle v. Smith, 221 U.S.

559 (1911) (a provision in tHe-act admitting Oklahoma to the
Union providing that the capital of Oklahoma could not be

moved held unenforceable because such decisions, after a

state 1is admitted, are the exclusive province of the stated
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cannot be unilaterally amended by either party without the
consent or acquiescence of the other. Beecher v. Wetherby.
95 U.S. (5 Otto) 517 (1877).

Provisions regarding grants of federal land generally
are considered terms and conditions of a statehood compact
and are enforceable both against the state and the United
States. For example, 1in Steams v. Minnesota ex rel. Marr.
supra, the Court held that Congress can convey land to
states in trust, and states accepting that land are bound by
the terms of the trust, even where this may contravene the
state constitution. In Cooper v. Roberts, 59 U.S. (18 How.)
173 (1856), the Court held that a statehood act grant of
unspecified lands is binding on the United States and depends
only on subsequent identification by survey of the lands
granted. The Court also indicated that post-statehood acts
of Congress should be construed as recognizing that a
compact existed as of the date of statehood, and not as
creating subsequent legal impediments to fulfillment of that
prior agreement. In Beecher v. Wetherbv, supra. the Court
held thac no post-statehood act of Congress could defeat an
appropriation of land made earlier by Congress in a statehood
act. The lands at issue in that case were subject to a
reservation for the benefit of Indians at the time Wisconsin
was admitted to the Union. The Court concluded that a

statehood act conveyance from the United States to Wisconsin
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was effective as to the fee interest in those lands, although
Wisconsin took the lands subject to the Indians®™ existing
right of occupancy as long as that occupancy continued.
Hbwever, the Court held that a post-statehood Congressional
act authorizing the sale of lands occupied by Indians could
not affect the title to the lands previously granted to the
state. Accordingly, a subsequent United States patent to
those lands conveyed no title because title already had
vested in the state.

The general rule, then, 1is that provisions 1in statehood
acts conferring rights on the state are valid and enforceable
against the United States, and may not be unilaterally
amended by post-statehood federal legislation.

However, this may not mean that no provision in a
statehood act may ever be unilaterally, amended by Congress.
Where such amendments merely amend the procedures which must
be followed to transfer title from the United States to thi
state, and do not materially diminish the rights granted to
the state as conditions of its admission, it may be per—
missible for Congress to amend those provisions unilaterally.
In Pollard®"s Lessee v. Hagar.. 44 U.S. (3 How.) 211 (1845),
the Court stated that Congress can reserve power over federal
public lands in an act admitting a new state, although it

need not do so because it possesses that power even in the



Hon. Hugh Malone April 2, 1981
Re: J-66-556-81 Page 6

absence of such a provision. 3] Therefore, Congress® exercise
of power over federal public lands in a scace after admission,
standing alone, may not violate the statehood compact unless
it defeats or materially diminishes rights conferred on the
new state by the act of admission.

o ;he provisions of the Alaéka Statehood Act émended by
ANILCA all deal with the terms and conditions under which
title to lands owned by the United States will pass to

the state. Moreover, those amendments benefit the state
rather than defeating or materially diminishing any rights
the state possessess under the Statehood Act. Section

906(a) extends the time within which the state"may make
selections under Sections 6(a) and 6(b) of the Statehood Act
from 25 years to 35 years. Section 906(f)(3) gives the
Secretary of the Interior discretion to waive the minimum
tract selection size previously imposed by the Statehood

Act. Absent such authority, the state would be required to
file selections no smaller than the minimum size specified;

under the amendment, i1f the state decides it wishes to file

3/ The Pollard case 1is more generally cited for the proposi
cion chat Congress cannot reserve power over the lands
underlying navigable waters within a new state because,

under the equal footing doctrine, new states are vested with
title to chose lands to the same extent chat the original 13
states possessed such a title, and the original 13 states
never relinquished such title to :he United States.
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smaller selections, the Secretary of the Interior is given
discretionary authority to accept those selections. Finally,
Section 906(p) removes the proviso in Section 6(b) of the
Statehood Act regarding presidential approval of state
selections north and west of the so-called "PYK line"™ for
prior state selections which now are confirmed to the state
under subsections (c), (d and (g) of Section 906; absent
this provision, such approval would be required for all
chose prior selections.

Although these amendments, on their face, appear to
be unilateral action by Congress since no state consent
(either through the legislature or the executive)® 1is
required, they comprise one of the "seven consensus points"”
which the state desired in any Alaska lands legislation
ultimately passed by Congress. They were initially suggested
and drafted by the state, and were actively supported by the
state throughout the Congressional deliberations on the
bill. Accordingly, the state-has maintained that they are
bilateral amendments to the Statehood Act and have been
concurred in by the state.

Alternatively, the Statehood Act amendments could be
viewed as a permissible exercise of Congress “plenary power
over the administration of federal lands. Had Congress
attempted to diminish any of the State®s rights under the

Statehood Act, we believe it would have been acting outside
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the scope of its authority. However, where, as here, Congress
has made amendments to the Statehood Act which benefit the
state and concern only the procedures for conveyance of

land to the state rather than .the quantity or availability

of granted lands, Congress has not intruded on any state
intereﬂg and is merely exercising its constitutional authority

. # m
over federal lands within the binding framework of the

existing statehood compact )
Under either approach, we believe the result is that

the amendments to the Statehood Act which are part of ANILCA

are effective and enforceable by the state. If you have

further questions, please contact us at your convenience.

We will be happy to meet with you or any member of your

staff to discuss this opinion in greater detail.

Sincerely,

WILSON L. CONDON
ATTORNEY GENERAL

G. Thomas Koester
Assistant Attorney General

GTK:dim






Board of Storage Tank Assistance

P.0. BOX 0"
JUNEAU, AK
9981M800

Wilier J. Hldcl, Governor (907) 465-2110

POSITION PAPER

("SUPPORT OF: House Joint Resolution No. 32 (HJR32)

By the House Special Committee on Oil and Gas

SUBJECT: Relating to Underground Petroleum Storage Tanks

A request by the Alaska State Legislature to the EPA
for a delay In Implementing the October 26, 1991
financial responsibility requirement.

The Board of Storage Tank Assistance wholeheartedly supports House Joint
Resolution Number 32 pertaining to underground petroleum storage tanks. The Board
recognizes the concerns of Alaskan underground petroleum storage tank owners and
operators in regard to the October 26, 1991 deadline for meeting the EPA financial
responsibility requirement. Although insurance is steadily becoming available, thereby
enabling owners and operators to meet the federal financial responsibility requirement,
the insurance is limited to only those owners and operators demonstrating their site is
free from petroleum contamination.

Although a new state program has been implemented to assist owners and operators
determine the extent and subsequently clean up contamination resulting from
underground petroleum storage tanks, a considerable amount of time and effort will
need to be invested to achieve that goal. Underground petroleum storage tank
owners and operator’s in Alaska will need time to participate in this program, time to
determine the scope of the problem and time to mitigate the problem. It is absolutely
imperative that underground petroleum storage tank owners and operators be allowed
an opportunity to clean up their sites to become insurable, without persecution from
EPA. The state underground petroleum storage tank program is based on the
premise of technical, educational, and financial assistance. House Joint Resolution
Number 32 is consistent in that aim.

Dated: Amc $ m i

For and on behalf of the
BOARD QFYSTORAGE TANJCASSISTANCE

ALASKA DEPAITMENT OT ENVIRONMENTAL CONSERVATION



WAITERJ NICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

April 4, 1991

BILL NUMBER: HJR 32 by House Oil and Gas Committee

TITLE: Relating to regulation of underground petroleum storage
tanks

DEPARTMENT POSITION:  Support

ANALYSIS:

This Resolution would ask that the Environmental
Protection Agency (EPA) delay for one year
implementation of it"s final phase-in of the financial
responsibility requirements for UST owners and
operators. Currently, owners and operators of 13-99
tanks will have to demonstrate $ 1 million i
financial responsibility for releases associated with
their tanks by April 26, 1991. Owners and operators
of 1-12 tanks will have to meet that requirement on

October 26, 1991.

Alaska®s UST program became effective on March 25,
1991, and tank owners and operators are still in the
process of assessing their pollution potential. Of
particular concrn is the small tank owner®s ability to
meet the requirement. Given the State®s short
construction season, it is doubtful these tank owners
and operators will be able to complete such assessment

by October 26.

The Legislature has also discussed finding an
alternative funding source for the UST assistance
program, one that could be approved by the EPA.

Alaska would then have a State assurance or trust fund
which would meet the EPA"s financial responsibility
requircmentss for all Alaskan owned and operated USTs.
The additional year sought by this Resolution would
give the State time to find such a funding sourco.

Joan A. Sandor
Commissioner
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Alaska State Legislature

HOUSE OF REPRESENTATIVES

Special Committee on Oil and Gas PO. Hov V

Bill Hudson « Chairman Stale Capitol
Juneau, Alaska 99811

Official Business

April 19, 1991

The Honorable Cliff Davidson
Chairman

House Resources Committee
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Dear Mr. Chairman:

The House Special Committee on Oil and Gas reported HJR 32 out of
committee on April 5, 1991. Consideration of this resolution this

session 1is critical. Through an oversight, this request was not
made sooner and does not reflect on the iImportance of this
resolution.

As part of regulations adopted 1in 1986, the Environmental
Protection Agency (EPA) mandated that all petroleum underground
tank owners and operators demonstrate a minimum of $1,000,000 in
financial responsibility by October 26, 1991. The problem that has
arisen, however, 1is that most tank owners have some degree of
contamination and as a result are unable to meet the financial
responsibility requirements.

The Sixteenth Legislature enacted AS 46.03.360 - 46.03.450 with the
intent of helping owners meet the financial requirements. In order
to do so, it is necessary to determine the scope of the problem and
begin to mitigate it.

The Committoe believes that it is critical that tank owners be
given the opportunity to clean up their sites prior to trying to
obtain tho requirod financial responsibility. Most tank owners are
in the early stages of this procoss and due to the short
construction season will probably not be able to complete this
process prior to October 26, 1991.
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For this reason, the House Special Committee on Oil and Gas
introduced HJR 32 requesting the EPA to delay implementation of the
financial responsibility requirements for one year in Alaska. This
resolution is supported wholeheartedly by the Alaska Department of
Environmental Conservation, the Board of Storage Tank Assistance
and the Alaska Tank Owners and Operators Association. I know of
no opposition to this resolution and for that reason 1 ask for its

quick consideration.

Respectfully,

Chairman
House Special Committee on Oil and Gas






| I‘ ‘ © NORTH PACIFIC MINING CORPORATION

121 West Fireweed Lane, Suite 102
ANCHORAGE, ALASKA 99503

(907) 276-6762 - OFFICE
(907) 276-4982 - FAXCOM
FAXCOM TFtANSMITTAL SHEET: PAGE «JL_ OF J2—

DATE: » March 6, 1992

TO:

FROM: Tom Crafford

SUBJECT: AlaskaMiners Assoc. Nevada Mine Tour

The Alaska Miners Association will be sponsoring a tour on April 26 -
May 1, 1992 (see accompanying sheet) of bulk tonnage gold mines in Nevada.
This tour will provide a great opportunity for industry ©professionals;
municipal, state and federal officials; and other interested parties to learn
more about this type of mining. Additionally, it will provide a forum for those
groups to exchange their ideas and concerns.

Included in the tour will be a visit to the famous Sleeper Mine, owned and
operated by the same company, AMAX Gold, that is developing the Fort Knox
gold prospect outside of Fairbanks.

If interested, please contact the Alaska Miners Association, 501 W.
Northern Lights Blvd., Suite 203, Anchorage, AK 99503, Tel. # 907-276-0347.

Please note that reservations must be/inalized by March 20.

President, Alaska Miners Association

IF YOU HAVE ANY QUESTIONS OR DID NOT RECEIVE A Il OF THE PAGES OF THIS COMMUNICATION,
PLEASE CONTACT OUR OFFICE AT (907) 276-6762.
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Alaska State Legislature

Pteas* enter into the record my testimony to the _  H?use ~source Committee

committee name
committee o~ HR 35 FQderal Ml Lancoiq “eld  February 27« 1992 3f00 Pt
bill/subject
On behalf of the Alaska Minerals Conrolssion I endorse approval of HJR 35,
Federal Mining Law 1n accordance with Findings and Recommendation #26,
Mining Law of 1872 on page 8 of the 1992 Report of the Cormilsslon. The jJ

Report was distributed to all members of the Legislature. Please let me

know if you hcvc any questions about the Commission’a Reuuuimdnatlon.

Signed:, Chairman
Testifier
Alaska.Minerals Commission
Representing (Optional)

P.0. Box 80148

Address

Fairbanks. Ak 99708

Phone No.
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Alaska State Legislature

PJease enter into the record my testimony to the Resources----——---—-—- -
committee name

committee on HJR No. 35 ,dated 27.-32.
bill/subject

We wish to voice our strong support of HIJR #35 to retain the
current federal mining law. The existing law is not "out of
date'- having been amended numerous times. Future needs can
be met under this existing law by additional modification as
necessary. Bills such as HR918 would be very detrimental to
the mining industry and subsequently to the entire country.

%

Bruce H. Tweet

Testifier

N B Tu'oof t Son?.
Representing (Optional)

Box 1107
Address

Nome, AK 99762 ?Q7 )443-5158
Phone No.
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ALASKA MINERALS COMMISSION

April 17,1991

Honorable CliffDavidson
House of Representatives
P.0. Box V

Juneau, AK 99811

Dear Representative Davidson:

On behalf of the Alaska Minerals Commission, I urge your timely
support for passage of SJR 27 and HJR 35, "relating to support for the
existing federal mining law system."

The resolutions echo a recommendation made by the Minerals
Commission in its 1991 report to the Governor and Legislature
supporting the existing 1872 mining law.

U.S. Congressman Rahall ofWest Virginia will be holding a hearing in
Fairbanks on May 25, 1991, relating to proposed changes in the 1872
Law. Itwould be ofenormous importance to be able to report at these
hearings that the Legislature of the State of Alaska supports the
existing Mining Law without the onerous and potentially damaging
changes.

Sincerely,

Earl Béaistline, Chairman
Alaska Minerals Commission
P.0. Box 80148

Fairbanks, AK 99708

EB/1vs5281t
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FAX (907) 466 2294

TO:

DATE:

FROM:

RE:

As our state®

exercises an

Ahtska State I/cqijdiilure

av V. * HEALTH. EDUCATION AND
-y, .- ] SOCIAL SERVICES COMMITTEE
M r FINANCE SUB COMMITITE

COMMERCE AND ECONOMIC
DEVELOPMENT

Representative Maty mtffcr

Representative Cliff Davidson, Chairman
House Resources Committee

February 25,1992
Representative Mary Miller/ !

HJR 35: Relating to support for the existing federal mining law system.

s largest landowner and largest employer, the federal government
extraordinary amount of influence over the State of Alaska. We

Alaskans must therefore exercise an equally extraordinary level of vigilance when

Congress ponders measures that threaten to disrupt our resource-driven economy.

I have introduced HJR 35 in support of the existing Federal Mining Law System for
precisely this reason.

The Federal

Mining Law System finds its origins in the General Mining Law of 1872

and has served our country well as itevolved through amendments and case law
over the past twelve decades. The enduring value of the General Mining Law rests
in its preservation of a social contract between the individual prospector and the

government.

Now, however, both houses of Congress are considering legislation

that would effectively annul that contract by eliminating the ability of miners to
profit from their labor. This will be accomplished through a legion of measures that
will raise and expand land-use fees to insupportable levels, that will further limit
tire lands available for mineral exploration and extraction, and that will severely
restrict the operational latitude of ongoing extraction enterprises. In short, these
proposed measures would have a devastating effect on the U.S. mining industry
generally and an even more dramatic impact on the Alaskan mining industry

specifically.

The moratorium on future mining patents proposed by some

Congressional legislators will not need to be imposed by statute, the laws of the
marketplace will accomplish this by fiat. Over time, capital depreciation and foreign
subsidies will impose a similar sentence on existing operations.

The members of this committee have been provided with supplementary materials

CHUGIAK

DISTRICT 15
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that explain the proposed revisions to the Mining Law in greater detail and will
soon have the benefit of expert testimony to aide in the evaluation of these difficult
issues. lwould therefore like to confine my additional comments to a brief
refutation of four major arguments typically advanced by opponents of the existing
Mining Law.

Opponents of the Mining Law routinely condemn itas the product of a bygone era
entirely outmoded by modern realities. Taking aim at this "frontier relic" in a
Sunday editorial entitled "1872+119=trouble™, one major Alaskan newspaper
lamented that "in all those 119 years, one tiling hasn"t changed: the essential
elements of the federal mining law of 1872" (Anchorage Daily News, June 2,1991).
The obvious problem with this argument is its invention of a false sensibility. For
example, one would hardly complain that "in all those 200 years, one thing hasn"t
changed: the essential elements of the Bill of Rights.” Furthermore, the rather
strong implication that the Mining Law has remained in an unnatural stasis for
twelve decades issimply false. The Mineral Leasing Act of 1920 and the Materials
Act of 1947 each represented enormous changes in the Mining Law, which has
continued to evolve through minor amendments and a large body of case law.

A second major complaint of those who oppose the existing Federal Mining Law is
that the law does not comprehensively address environmental protection issues.
This is not a true argument at all, but rather a truistic observation totally unrelated
to the merits of the Mining Law itself. The Mining Law isa land tenure law and
was never intended to be an environmental law. Thus, while opponents of the
Mining Law clearly mean to suggest that defects in that law have allowed the
mining industry to escape environmental responsibility, their implication is once
more simply false. Like any other industry, the mining industry remains subject to
federal environmental protection laws of general applicability, such as the Clean Air
Act and the Clean Water Act In fact, a significant body of federal laws directly or
indirectly amends or modifies both the Mining Law and the operations conducted
under it

This brings us to the widespread charge that miners have a unique and unfair ability
to purchase federal land at the ridiculously low price of $2.50 to $5.00 an acre. In
point of fact, this not a purchase fee, but rather the administrative fee to apply for a
mineral patent. Once paid, there is no guarantee that such a patent will be granted.
But tliis entire subject merely serves to cloud the true costs associated with gaining a
mineral patent. Long before a patent may be applied for, the applicant must have
already met both the "Prudent Man Test" and also the extremely rigorous
"Marketability Test”. [Itisnot my intention to pretend that the Federal Mining Law
System is not sometimes abused for the purpose of land speculation. Such abuses
are quite rare, however, and it is precisely the rarity of these abuses that makes them
noteworthy when they are brought to our attention.

Finally, it has come tomy attention that a favorite ploy of anti-Mining Law activists
IS to suggest that members of Alaska"s Congressional delegation employ a double—
standard when they argue in favor of preserving Lite Federal Mining Law System.



These critics point to the fact that our state®s own mining law ismuch more strict
than the federal law: mtimposes rental and royalties fees, and docs not allow a miner
to buy clear title to the land. What these critics fail to mention, however, is that
these measures were forced upon our legislature in 1987 by the Alaska Supreme
Court"s decision in Trustees for Alaska u State (736 P. 2d 3*1) that Alaska"s mining
laws were in violation of the leasing requirements established in Section 6 (i) of the
Statehood Act. Therefore, the origin of Alaska®s rent and royalty fees can be directly
traced to a federal mandate that threatens the forfeiture of state lands to the federal
government if Alaska does not comply.

Let us then briefly examine the impact that Alaska®"s newly established levies have
had on the Alaskan mining industry: in 1989, 6,653 mining claims on slate land
(app- 18%) were abandoned from among the roughly 37 thousand claims; in 1990,
2,126 claims (app. 7%) were abandoned from a total of 31,059; and in 1991, 3,236
claims (app. 10%) were abandoned from a total of 30,467. TIiis represents a drop of
approximately 27% in three years. These dramatic results were achieved by
imposing a 10% tax on the net profits of mining enterprises: 7% for mining license,
and 3% for royalties. Not tobe outdone, Congressional opponents of the Federal
Mining Law System intend to surpass Alaska"s statutes by requiringaminimum 5%
royalty on gross receipts. The imposition of such a royalty would accomplish two
tilings in Alaska. First, itwould severely retard, ifnot terminate, minerals
exploration. Second, mtwill render a significant portion of the 29,267 mining claims
located on federal land in Alaska insolvent.

It isour responsibility as legislators to defend the interests of the Alaskan people.
Ironically, however, many of Alaska®"s most important battles arc fought a continent
away by people who very often lack a basic understanding of the unique gifts and
burdens of our way of life. That way of life isheing threatened by those who seek to
undermine the foundations of the Federal Mining Law System. 1 therefore urge the
members of the Seventeenth Alaska State Legislature to take this opportunity to
defend Alaska®s manifest interests by issuing a clear statement in support ot the
existing Federal Mining Law System.
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HOUSE JOINT RESOLUTION NO. 35
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES MA.MILLER, Sharp

Introduced: 4/2/91
Referred: Resources

A RESOLUTION

Relating to support for the existing federal mining law system.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the federal government is and will continue to be the largest landowner in the Stale

of Alaska; and
WHEREAS 165,400,000 acres of federal Parks, Preserves, wildlife refuges, wilderness, and other

federal land in Alaska arc closed to all forms of economic development, including mineral exploration

and mining; and

WHEREAS 49,600,000 acres of federal land in Alaska arc still open to mineral exploration and
mining; and

WHEREAS a healthy mining industry can provide new jobs in many remote parts of Alaska,

jobs that arc well-paying, year-round, and skilled; and

WHEREAS the existing federal mining law system has served our nation well since it was first

enacted in 1872; and

WHEREAS the existing federal mining law system has been amended more than 50 times to

accommodate changing conditions; and

WHEREAS mining must already comply with numerous state and federal laws concerning water

11JR0J5a HJR 35
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and air quality, reclamation, land management, health and safety; and

WHEREAS if individuals and companies risk their time and money in search of economic
mineral deposits, they must have a reasonable assurance that they will he able »0 mine the minerals they
find;

BE IT RESOLVED that the Alaska Stale Legislature supports the existing federal mining law

system; and be it

FURTHER RESOLVED that the Alaska State Legislature urges the United States Congress to
continue to support the existing federal mining law system.

COPIES of this resolution shall be sent to the Honorable George Bush, President of the United
States; the Honorable Dan Quaylc, Vice-President of the United States and President of the U.S. Senate;
the Honorable Thomas S. Foley, Speaker of the U.S. House of Representatives; the Honorable Manuel
Lujan, Jr., Secretary of the Interior; the Honorable Edward Madigan, Secretary of Agriculture; the
Honorable J. Bennett Johnston, Chair of the United States Senate Committee on Energy and Natural
Resources; the Honorable George Miller, Vice-Chair and acting Chair, House Interior and Insular Affairs
Committee; and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and

the Honorable Don Young, U.S. Representative, members of the Alaska delegation in Congress.

HJR 35 IIJRO35a



FISCAL NOI*B

STATE OF ALASKA

1992 LEGISLATIVE SESSION BILL NO. HIJR 35
Revision D ale: 25-Feh-92 Department Affected: Natural Resources
Title: Support for Federal Mining Law BRU: Management & Administration

Components: Commissioner's Office

Sponsor: Representative M. Miller
Requestor:  House Resources COMPONENT SERIAL NO.

OPERATING FY 93 FY % FY 9% FV% FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEQOUS
TOTAL OPERATING 0.0 0.0 00 0.0 00

CAPITAL

REVENUE
Funding Source:

FUNDING:  (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

Funding Source:
TOTAL 0.0 0.0 0.0 0.0 00

POSITIONS:

FULL-TIME 1
PART-TrME

TEMPORARY

Estimate of Current year impact:
ANALYSIS: (Attach a separate page if necessary)

This resolution docs not affect DNR or State Land.

Prepared by:  Carol Wilson Phone: 465-2400
Division: Commissioner’s Office 25-Fch-92
Approved by Commissioner: Harold C. Hcinrc 25-Fcb-92
Agency: Department of Natural Resources

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor. OMB.
Ai Impacted Agency(?es).
REV 10/91 page 1

423

FY 98

0.0

0.0
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Dear Legislator:

I am in full support of House Joint Resolution 35, introduced by Representative MLA.
Miller urging the Alaska State Legislature to support the present federal "Mining Law of
1872".

The "Mining Law of 1872" has allowed the mining industry to prosper for nearly 120
years. | feel the proposed changes to the *Mining Law of 1872 show a basic lack of
understanding of the processes and procedures involved in the mining Industry. The history
of mining development Indicates that it is the small prospector, usually with a new idea, who
generally first establishes the existence of a mir jal property. \Without the incentives of the
Mining Law, the U.S. would be more dependent u; on foreign sources for our mineral base
and therefore not as well off economically.

The most important aspect of the "Mining Law of 1872" is its application to lands in
Alaska. The small miner is responsible for much of the cash economy in many areas of the
Interior. Without mining, many would be unemployed and many small settlements sinply
would not exist. Those that did survive would be worse off economically without the law.

In essence, the "royalty” from mining in many cases is gainful employment, regional
economic stimulation, reduced need for federal transfer payments, etc. Thus, the real
benefits of the development of mines such as Greens Creek arc an increased tax base, new
jobs, and proud, hard-working taxpayers meking a contribution to their community.

A recent study by the accounting firm of Coopers and Lybrand meintains that
legislation introduced to repeal the "Mining Law of 1872" would threaten as many as
30,000 jobs and cost the federal government as much as $230 million annually in lost
revenues and increased spending.



| agree that environmental concermns need to be taken into account and | am in favor
of comprehensive environmental regulations for the industry. Doing away with the present
law would do more harm than pood to the small miner, of which there arc many in Alaska.

Sincerely,

B e

DON VOTING /
Congressmen for all Alaska/



" * -All other rcodpis shared with Stales and Abandoned Hardrodc
Mine Reclamation fund

Exlstlup Cinlms Tmndll.tn

*Holder of valid mining claim has exclusive right to relocate
claim under Act lor three years after effective date

-Claims not convened within the three year period arc null
and void

-No patents issued for existing claims unless application filed
and all requirements complied with by date of introduction

Miscellaneous

-Mineral Maicrials Act of 1947 amended to eliminate the
“uncommon varieties” exception

Sen. Bumpers’ ’dear colleague’ letter states again the intention-
ally erroneous and misleading arguments he has used since the
beginning of his crusade against the Mining Law of 1872. These
include the S2.50 patented land giveaway myth, the old- and
unchanged- mining law farce, the true statement that the Mining
Law docs not regulate reclamation without making recognition of
the body of other law regulating every aspect of land use, and the
implication that damage under old controls is as bad or worse
under new laws.

All corrections of the Senator’s false statements and errors
have been presented to the Senate in testimony repeated at each
year’s re-run of hearings. It is obvious thru neither fact nor logic
will deter the crusade. Only by trading our industry’s historic de-
fensive posture fora good offense can wc move the game from the
field and rules ofthe opponents, and into our own arena where fact
can become the basis forjudgement.

Wc have developed ’our own arena' which wc believe all in
the minerals industry can support. It is not a NWMA bill, but a
proposal for a bill that all can get behind. All NWMA members
have been sent a copy of the proposed bill, and all requests for
copies by anyone will be immed.ately honored. The text of the
proposed bill will not be repeated here; however, the bill will
create a Commission whose purpose is to determine whether
minerals policy and [3w,including the 1S72 Mining Law, arc
serving the purpose of adequate domestic mineral supply. A
Commission would be appointed to determine whether changes
should be made, and if so. to recommend those changes to
congress. The Commission members would be: A majority and
a minority member of each house; Six from the public to be
appointed by the President, to represent specialists in public lands
and minerals, and; the chairman will be the Director of the US
Bureau of Mines. Depanmen: of Interior. The Commission will
have a period of three years or less to commission studies, gather
facts, take testimony, and to report to Congress.

The mining community must unite, and must bring in the con-
sumers of the products of the public lands, the suppliers to the
producers of products from public lands, and the manufacturers of
equipment and supplies used by the producers of our natural
resources. Wc have many challenges to our ability to provide the
nation's domestic mineral needs, but none arc more criucal than
the maintaining of the basic tenets of the Mining Law of 1872.
The gauntlet is dropped. WE MUST ALL TAKE UP THE
CHALLENGE.

Rahall Bill
Revisited

The 102nd Congress version of the Rahall bill to replace the
Mining ljw isnow areality. It is not much Jiffcrcnt than we saw
in past drafts, and contains the same elements wc have shown to be
impossible. AMC has distributed a summary of the bill's content,
and wc take the liberty to pass information from that summary on
to you.

We must prepare to respond to the bill ifand when it comes up
forhcarings, just as wc must for the Bumpers bill in the Senate, We
believe the real answer to the Mining Law issue is to present our
own solution rather than to continue to work within the framework
of the opposition. Oursolution is ihebill to create a Mineral Policy
Review Commission, a copy ofwhich has been sent to all Associa-
tion members, and which is discussed elsewhere in this issue.

The AMC summary includes the following:

The new bill, H.R.91S. was introduced by Rep. Nick Joe
RahaU II, (D-WV) with two co-sponsors, Rep. George Miller, (D-
CA). acting chairman of the House Interior and Insular Affairs
Committee, and Bruce Vcnto (D-MN), Chairman of the House
Public Lands Subcommittee. The bill is similar to Rep. Rahall’s
H.R3S66 introduced last year, but contains more stringent en-
forcement and inspections, toughens reclamations requirements.
It adds provisions for citizen suits, and creates an abandoned hard
rock mined land reclamation fund.

Rep. Rahall's introduction said he premised his bill on five
basic tenets:

* Patents must be eliminated.

A substantial increase in diligent development require-

ments is necessary.

*Arental fee dedicated to reclamation of abandoned hard rock

mines in the western states must be imposed.

-Statutory enforcement mechanisms for reclamation and a

greater degree of authority for the Forest Service to manage

mining activities on National Forest lands arc required.

«Stringent Land use planning requirements must be

established.

H.R.91S eliminates the discovery concept, the distinction be-
tween lode and placer claims, and cxtralatcral rights.

AMC provided a section by section analysis which wc wjU
provide for the asking, along with a copy of the new bill. Some of
the major changes in the new bill arc:

Scc.IOl Adds to the definitions. Expands “Mineral Activj.
ties" to include activities on non-mining claim lands; adds defini-
tion of legal subdivisions; and deletes the definition of public
domain.

See. 102 Adds description of. lands open to location, and
more clearly defines the rights of claim holdc.'S.

See. 103 Similar to H.R. 3S66. but modifies the claim size to
allow less than 40-acre claims and describes the method of claim
location where N0 survey exists. The procedure for conflicting
claim resolution is rc-wntten to require proofof the senior locator,
and that the other claimant failed to meet the diligent development

a



expenditure

Sec. 104 As in H.R.3866, alls for a rental fee plus either a
diligent development expenditure®payment inbeu. Added isan
annual right-of-way tee of S1.50 per acre until n miring plan is
approved, and S5.00 afterward. Dibgent development expendi-
ture minima arc again S20 per acre for years 1-5; S40 per acre
years 6-10; S80 per acre years 11+15; and S160 per acre each year
thereafter. As in last year's bill, payments in lieu of diligent
development expenditures may he made after the fifth diligence
year, amounting to X20 per acre years 6-10; S40 per acre years 11*
15; and S80 per acre thereafter, but a change requires a five-year
wait between election and beginning in lieu payments. Deferral
of due dihgcncc for hardship reasons is re-written.

See. 201 This section has been re-written, dealing with
approval of plans, reclamation guarantees, restricted activity
areas, reclamation standards and inspections. It authorizes the
Secretary of Interior to close operations where violations arc not
corrected, and increases civil penalties from S1000 to SaOQO per
day. Citizen suits arc authorized.

See. 203 Provides for land use planning requirements for
mining activities, and requires review of all administrative land
withdrawals.

See. 204 This new provision prevents access to wilderness
study Lands and wild and scenic river study areas for mineral
location until Congress makes a final decision on status.

See 205 Added isasavings clause that this bill does not take
away existing restrictions on lands closed to mining location, and
states that the bill will not preempt state reclamation or environ-
mental laws.

Sec. 301 Amends the Surface Mining Control and Reclama-
tion Act of 1977 to cstabbsh an Abandoned Minerals Mine
Reclamation Fund administered by OSM. The fund’s purpose is
to provide funds to reclaim and restore lands and water resources
damaged by past mining, and identifies cbgiblc lands.

Sec.401 Gives the authority to administer this act to the
Secretary of Agriculture for mineral activities on Forest Service
Lands.

See. 402 Provides forassessing fees to pay foradministration
of the Act.

See. 403 Calls for regulations to implement the Act within
180 days after passage.

See. 404 Estabbshcs transition rules for existing mining and
millsitc claims. Claim holder must convert his claim to the new
act within three years, or the claim becomes null and void. After
conversion, nodistinc;ion will exist between placer, lode or tunnel
claims. Requirements for conversion of millsitc claims arc
similar. After the effective date, no claim may be challenged on
the basis of discovery, except those located on or before the date
of enactment that arc within National Parks, National Wildlife
Refuge System, National Wilderness v ithdrawals, Wild and Sce-
nic Rivers System or National Trails System, which may be
challenged by the Unite - Jtatcs. Further, claims for materials of
'distinct and special value’ as defined by the Act of July 23,1955.
may be challenged by the Un'tcd States.

«



WALTER J. HICKEL, GOVERNOR
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OFFICE OF THE COMMISSIONER PHONE 100/) 465 2500

February 26, 1992

Honorable Mar?il Miller _
Alaska State House of Representatives
State Capitol

Juneau, AK 99801-1182

Dear Representative Miller:

Re: House Joint Resolutign 35
Senate Joint Resolution 7

The Department of Commerce and Economic Development fully
supports the House Joint Resolution 35 and the Senate
Joint Resolution 7, relating to support for the existing
federal m|n|n(I1 law’ system. ~ | further note that this
action is fully consistent Wlth the Alaska Minerals
Commission's  recommendations to the Governor and the

Legislature ir its 1992 report, page 8.

As is clearly stated in these Resolutions, future mineral
development ‘of the residual oFen federal lands in Alaska,
about 2% of the total federal lands in the state, hinges
on the maintenance of the existing federal mining law.

Cordially,

ﬁ($l%nan*._ 0lds
Commissioner

GAO/mm5378¢
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flaws In the current ‘ar uments berng mece  sand, gravel, cinders mece and pamcrte hension of the purpose of the Wining Law [tis

agarnst the Mning Lav/” The first Iavv isthe from'locatable minerals and designafed them  a land tenure lawand wes never rntended

Ues have been rossly oversimplified and toe salable minerals, Acts overnrng miner- an environmental law. Tnereare13

stort In an attermt e a case for &S on Ihe outer continental shelf and geo-  eral Iavvsvrrthacco ying rues r%]ed

reform, When anantr mnr law 'thesis' be-  thermal resources andassociated byproducts/ — ati direc I
8|ns With such Wd%,?é "antr vated” "out-  coprocucts have modified the Miing Law of o&rlr?%d led 1 veMr ngy g\}/nrtrl(r)rect Ire envir-

ated” "outmoded” and does ot acknowl- 1872 bt are not germaine to our disCussion, Continued on page 11
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-.1.1872 MINING LAW
Conhnueti hrom page
onmental. historic gy pltural r%rotec
total ol 3/ statutes cirectly ame gg
Lan\éveor rrndrfy/applyto operations conclict
Opponents ol the Mning law argue the
law/ Is nolonger necessary itsOrigina

purposese ement ol he Vest, has been[ul-
llcd. This argument s Ialsc and totaIIy mrs
states Ihe Congressional history ol mining law

back t9 March 3. 1807, Congressional
rrt 0l mnrng law has always leen [he
orderly development ol mrner TESOUICES.

er]%stbog/ae Cited ]%ﬁzment togrl \tg]p %rr%eg the
settlement oI Ihe West under 88

mil |on eéires ed\%afe Iandvvas transferred
r
on o% m Iro acres
mall mner and pros
research and gevelopment am ol |ne min
Industry. Without these people the min
Industry will start tocecline. The General Mirk
areg ITawcorrj]tfed traf(a\%rlvch the mpers hatd
\Veloped into a workable system ol laws to
orger to |he chaotrc}srtuatron In the
I\/b ther Lode countryo California and Ney-
%) Law encourrapes e self-
Initiation oI Ihe rospector or miner ty guar-
e B Ama E‘é B ey
ogtenure to ho?g Ine d rscor%ry These princl-
pals are the core or backbone Tl the hararock
mining inoustry.
prrncrpaI ore tiners inNorth America
arean avva%/ Ve been Ihe srraJI miners
prospec ors,. not the mining
geo ogists. The mnrré; n;panres reI on the
mall”mner and pr pect to subrmit therr
minerdl propertrestot compary lor evalua-
tion by their geolpggests Soe few of these

pIgs onthencurren
?(%e 3 rértr@kconomgaod Howevt mrner

mayvve e eco-
nomic rnt uture hdY the Use.

the supp the denand Therd ore It IS neces-
sary or fecleral lands to remain gpen ‘or
os In orcer tp meet future dermands
or rnrner raw materials,

The right to develop a property and land
tenure to hold the diiscovery are critical to the
mining process inthat private sector frnancrrg
IS ot avarIabIe without it | can think ol no
Institution willing to loan money lo aminer to
develop land he neither owns’nor controls.
Land where an outside administrator could
Shut down the mineral levelopment on a per-
sonal whimand where crtrzen Suits are encour-
aged will never be exp lored lor mineral

Iedcral Iard%e
or are the

"I:

esp]urces The anti-minng lobby iswell aware .

s (act
Tneanti-rrmmy organizations continuelly
point out in the mecia that people can pur-

chase/pggent ederal Iand Ior 82 Nl S0/
acre U 1872 As most
geo ernthe LhrtedStates have rrorkép%vre]ed
tentrng process the above aited “purchase
ces" aré cause or their concern. A& these
Quoted prrces there should not ke any legeral
or public land |ckt. | mycolleagzuesandocr
reecessors should have had itall patented  C
Usngtheee anti-mini
tal preservationist figures, ina 30year period
the acquisition of two'square miles of patented
land 8500/acre lode cln*mR vvouId
expendrtu elo
acquistion is $21334 or Iess t roe 0l
one: premium beer per day lor a 3{
hundreds of mIIrons 0l acres ol pudic Iands
remain available today. Ihe anti-mini Pr%?r

ple must be leaving some lacls oul o
argumen,
The followdng discussion on lhe minerdl
%ent rocedure |svrhat|s no b%r%olp Ihe
I re ac |vvo proole
par a arm lirsl pro
em o be solved is hetPrudent l\/an
which, stated simply, 15 "1 @ Ipr
warrenled in contrnur vvor o ihis mnrrg%
claim with the expectafion ol maki
ina mnrrr%operatrom Thepurposed assess-
rk on clains 15 o demonstrate a pru-
dent man Iswarrented incontinuing the explo-
ration. Alew years ol negative results |rom

assess nent vvork rs rounds lor hie claimlo
be declared | vet tonﬁetapros
pector or Small mner vv ng to t

mongy alter bed, The assessment work”and
results szt e filed yearly with the lederal

oV
J eH]esecond test on the way to patent a
claim, the "Marketability Test", isareal killer
ol mineral deposits. The Merketability Test
requires consicerable time and expeaiture ot
money in order lo demonstrate ketalcrlrty
ol the’ mineral property. Hirst the minerg cé-
it must be proven by demonstration e ther
cetailed arilling and/or underprounc
ploration and development operations, to i
ot ore grade and lo contain enou%h tons ol ore
grade Tineralization lo warrant pursuing a
commerrcal mining operatron Asrgnrfrcant
rmer ol mneraI pro rties leave he
a| t IS point, Tne dste Inthe ket
est 1 a detailed mnrng jan ol the
pro seq operation, including ceveloprment
and orline costs of the mine. mll, transporta-

tion, smeller and men ir procuct marketabl-

rty This phase is essentially cost accounting
and the orected rate ol ret0rm should show a
reasonanle prchl nerepo %L rated by
this work is stpmitted ot Govern-
meni_along. with Ime a mmrstrahve fee ot
$00/a; re noceclarm) itis ai this point inihe
processt hal the Federal Government subs su bstan-
ates and evaluatest Jroperty re

cost accounting. Il both sices” evaluati ons ae

environmen:

mreasonabeaqr’eemenghen Indl robdbrT
Ity. aminera ver. |l
the Federal Government is unable |0 substan-
tiate the re rt and cost accounting, It
rrost dliscrelc yrequest lhe cuet e hdra
of ine application lor patent Snould [he mner
clecl |o nol heed this mosi practical advice
and instead force an official_ ruling on Ihe
claims hatrurn rsnegatrve the ground
rs declared oﬁrcra gﬁopen n lor mneral
location. A es incurred ty
lhe miner prror to lhe rulrng are lost and e
must slarl over.

The above description ol the mineral pat-
rocedure | cates considerable ex-
pe vré)r ISrequiredlo tentaclarm
laim holdler nustshow oof that a miner
ceposit can fe a prolit. §a [I0CESS
S e
tive| ng % Spa(% pcreyorrpat ot A
tarqy IromtheS 50- OOeere ed Inihe
rredra Ihe current average cosl per age lo

tent a mining claim’is S1t.000 00 or

000 00/20 acre claim Delinatcly nol beer

'El¥te anii-mining envrronnenral preserva
tronrsts make a brp ISste staling
fock miners on pay no rentall
or royaltres 0t ederaI government. State-
frents such as' Isomeone IS Mining on your
land wouldn't You expect to receive a rental
feeandarpy ty?" are common jn thelr dis-
cussions 0l “the” Mning Law. The ovious
answer 1s "Yes!", However, Iederal and stale
%pevernments have the pover tolevy taxes and

prrva]e roperty owner does ot

this pol aconparrson ol the nurrer
ol leasable, royally paying operations versus
Continue!] on page U
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:i872 MINING LAW
Oontrnued Irompage Il
the claimable operations In1he United Slates,
Inclucling the outer contrnental shell 1s defi-
nitely in‘ordler. The following figures are cur-
rent as ol 1991

There arc 606.8%0 domestrc oil wells and
251.219 domestic gas wells in pr ctron
There are2,915doméstic coal mines inproguc-
tion. In acdition, the above Cited conrrodrtres
generlly ocqur as Iat Iyrng ok rts oovering
a comparatively wice area. Therefore, these
commodities do not carry the highisk of dis-
covery and development assocrated with the
hard fock minerals.

A present there are about_70 hardrock
mnesrnprductron 58 of these 70 mines pro-
ucethe lion'sshare" o| themetal procuction
rnt United States, Th ge Copper mines
pioduce 9% of US ctiorl Ten iron
mines produce 9%% of S productron Nne
lead mines produce 100%of U.S. productjon.
25 golol mines proclice 75%of UjS. production.
QOné platinummne produces 100%of US. pro-

ductron
can he s<en hard rock min-
nP 0 the rentaI/ro a Ities which
as andcoal re resent rsatallacrous Xer-
crse onlv similarity is that all products
come from The earth.” Hard rock ‘mineral
esquICeS are very, very rare. The hard roc
mining companies Inthe United States control
neilher the commodity price nor the merket
place inwhich they must gperate. The torero
co tition, ofter’ subsiclised by its govein-
nt. Is not requrred o devote as much of the
unrt price of the produced metal lor environ-

Page 14/ ALASKA MINER | February 1932

mental controls as are the US. companies

an example inthe United Slates 15cents ] the

price per pound ol oopper goes lor environ-

mental controls. The foreig conpetition, noI

nampered ty environmental laws and reg u &

tions. have an autorratrc 15 oents r lpw
[rice ed rqeonacorrrr rtly rscu rentIy
rced a

oI aro%atl and/or rentaI eev\ouldbeau
[ passed on [o the con-
SUMer as is done In the uel minerals/com-

modities

Ar i e it should e pornted out tht
neilher the laws of supp g? demend, nor
costs versus selling price/prolts have been
repealed by ihe anti-mining environmental
preservationists, These laws still drive the
market Place Therefore, the value-added
manufacturers or industr vv|| aways pur-
chase, raw material from fhe least expensrve
supplier, not Ihe most environmentally sound
supplier. Should the US metal mines demand
the same Protectron envrronmentahsts drve
Amencant =d3h|t I banning Tor
eign funa Wi rns
hgnhe bl e i st
igher the r0ya mne ore
%‘e e CUt- otfvvlthave 0 bgto acoomodate It

higner cut-off raderreansessovv rade
ore rsmned resulfing in essrret
fevier jobs, less taxes recel andadecrease
nmie ife. Less taxes Irom the meta mnrgg
Industry means more taxes rmust be collect

|romthe qeneal fle = e
drfferent ederaJ andrgstate tar}(/esp %(rdc%w
taxes on unmined reserves In the g
There are the corporate income tax

_)

excrse

a"d severance taxes. In New Mexjcg in 1999
hard rock mining industry pai 38 million
doIIars |0 the state’In excisé ano Severance
taxes. Without these taxes the citizens ol New
Mexico would have to m3ke up the dillerence.
The dividends paid fo stock holders are
taxed Tnent re are the r%ersonat rncomg
axes corporate officers an
enplgfeg‘s Addrtronal axes, both state ang
lederdl. are pal npares and personnel
srr port sen/rce rnc uired to

mg mine, mill and, ry I?gable the
N Ier IUNINg In a smooth { effective

Frltyyears ago this article would not have
been necessary. I those days people well
uncerstood the origin of their hemes, tools,
clothes and other material possessic t They

busrness and inoustry paid Ihe lion's
share o the taxes supparting schools, roads
fire and Porce protection, They were vrel
aware ol the materials necessary )
electrrcrﬁyan other fuiels. Peoplé today I have
Iorgotte what their predecessors knew: "