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OIL SPILL RESPONSE .CONTRACTOR LIABILITY REPORT
Thank you for the opportunity to o put of the process that will determine Alaika's law
concerning a lirlted Immunity for oil spill responders. Fd like to commend the Citizen’s
Oversight Council und the stato for taking tho initiative to thoroughly study such a complex
mutter.

The written specific commonu that have been provided separately are Jinked to the matcria)
available to us: The Summary of Research Projects. While several of the summaries present
conclusions that MSRC does not agree with, two of the summaries are of principal concem
because we feel they may be indicative of a general condition, and that is that the full effect of
OPA-90's many inter-linked provisions may not be clearly stated in the Research
Summaries. This s important because we believe that the question of a limited responder
immunity for Alaska should be addressed in a framework of full understanding of OPA-90.

'lhc two research projects | will comment on are: (L) Response Action Contractor
Provisions in the Qil Pollution Act of 1990 and (2) other state’s response action contractor
provisions. The first summary is incomplete in that there is na mention of an absolutely
critical element; the assumption of any responder liability (given that certain conditions are
met) by the responsible party. The second summary is also incomplete as it lists eight
states that have enacted such a statute. The fact is 19 coastal states have enacted



| Mislation as protective as OPA-90 over the last 18 months. The majority of the six
remaining jurisdictions have old "Good Samaritan" legislation that is not in conformance with
OPA-90. Furthermore, three national state legislative associations (NCSL, CSG and ALEC)
support the feceral standard. The point here is that MSRC believes those facts are a
powerful testimony of the soundness of OPA-90's provisions as public policy - yot the full
story of how other coastal legislatures have acted is not fully exposed in the research report.

Several statements/conclusions reached in tho Research Report Summaries are inaccurate
principally because they do not fully recognire tho new responsibilities and relationships
established for removal ($4201) and planning ($4202) of OPA-90. Understood in context of
nil of the provisions of OPA-90, it is clear that the purpose of the immunity is to promote the
public welfare hv insuring that responders - no matter who they are or how they arc

paid, etc.- wall no» N Inhibited from acting bolaly and decisively when confronted with the
emergency conditions and potential liability surrounding marine oil spills. 1say respectfully,
that these provisions do not unreasonably protect responders from negligence. Rather as a
matter of sound public policy, OPA-90 distributes risk between responders and the spillcr,
making the spillcr assume liability for good faith errors made by &responder so long as the
responder’s acts are consistent with the National Contingency Plan, or the acts arc at the
direction of die fedcnU (or in the case of state law, the Alaska) on-scene coordinator and the
acts do not rise to the level of gross negligence or willful misconduct. There is no responder
immunity provided in cases of personal injury or wrongful death.

We helieve that these provisions go to the heart of the matter of responder pcnormanc:.
They insure thar responders act with due care hecause they arc not protected if their acts rise
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to post negligence or willful misconduct. Additional protection is provided to insure that
responders will not negligently perform, since only acts consistent with the National

CHIWinEcnciPlmi or rfiiscted oy gPYgrDmgni officials reccivE-immunitt. Since the responsible
parry Is liable for any removal costs and damages that another person is relieved of, and
since the provisions of OPA-90 raise limits of liability and make available a L billion per
Incident trust fund as a source of monies for injured parties; there is now a strong incentive for
spillert to act immediately with a bold response and not attempt to deflect liability to those
whose purpose is to remove oil from Alaskan waters.

In the specific comments provided you will see that we feel that other research projects do
not fully explain the important new relationships and responsibilities established in other
sections of OPA-90. In the time | have left | would like to mendon just two of these because

"y demonstrate the imnQffiincB.Qf.consldnnn g G op* 90 hefore mokinp vo.ir

rcmmmendauQas-Qn.Alaskan. law.

SIHtement: - "The report states that granting such immunity causes confusion for the
governmental regulators over who, in fact, controls the field response and
provides no assurance that a response will be sustained.”

Rebuttal:  This statement is not factually correct. Granting such limited immunity
encourages a holder response rather than a potendal delay, while lawyers of
responders attempt to determing who may be liable for a spill. Under OPA-90,
the spiller executes the response in accordance with a previously approved
plan; the state is a nan of the plan appioval process, while state and federal
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Statement:

Rebuttul:

coordinates conirol the responder through the spiller. Response and cleanup
15 sustained until the U.S. Coast Guard, after consultation with the state,
determines o site IS clean. Federal and/or state on*sceno coordinators axe
directors of tho response if they so choose, and response plans now must state
how and with what private nesourcos tho spiller will respond. If a responsible
party refuses to cooperate with directed removal actions there are new, serious
penalties available to force compliance; Lo., the responsible party's liability cap
is removed and becomes unlimited. Also, failure to comply with a removal
order can result In civil penalties of up to $25,000 per day or thre times the
costs incurred by the federal Ol Spill Liability Trust Fund,

"The report raises concern over the following potential scenario; A tanker
vessel is owned by a poorly capitalized or shell corporation. The vessel
owner’s contingency plan shows a contract with a response action contractor.
In that contract, ihe response action contractor reserves the ability to refuse to
perform If the spillcr is insolvent.

This speculative scenario cannot take place. Under OPA-90 a shipper must
provide a Certificate of Financial Responsibility (COFR) to the U.S. Coast
Guard up to his limits of liability before being permitted to transport oil in U.S.
waien. A 5L billion per incident trust fund has been established when a
spilier’s liahility limita ire reached. Moreover, a response plan must be
submitted to the W5, Coast Guard that identifies responders and their
capabilities. This plan is subject to unannounced drills and inspections insure
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that what i submitted can bo exocutcd.

MSRC believes the Citizen’s Oversight Council needs to fully consider ihc federal |Iabl|lty
regime that exIm three miles off its coast today as it makes recommcnriatiQns.IhflLmieht
adoDLdifferinE standards. MSRC fUther hcilcvei that Alaska ihould enact the same limited
responder immunity provision as OPA-90. Wo look forward to receiving your final full report

and to seeing many of you at the legiilativo hearings in Juneau on February 1]. and ].2



Working lor (he N*iurt< ol Tomorrow,

NATIONAL WILDLIFE FEDERATION

750 W. Second Ave., Suite 200. And orage, AK 99501 (907) 258-4800

COMMENTS OF ANN L.ROTHE
REGARDING RESPONSE ACTION CONTRACTOR LIABILITY
PRESENTED ON BEHALF OF
THE NATIONAL WILDLIFE FEDERATION
TO THE
CITIZENS OVERSIGHT COUNCIL ON OIL & OTHER HAZARDOUS SUBSTANCES
January 31, 1991

My name is Ann Rothe and I am the Alaska Regional
Representative of the National Wildlife Federation. The
National Wildlife Federation is the nation®"s largest
conservation education organization. Founded 1in 1936, the
Federation, its 5.4 million members and supporters, and 51
affiliated organizations, work to educate, empower and inspire
individuals and organizations to conserve fish, wildlife and
other natural resources, to protect the environment, and to
build a globally sustainable future. 1 am here today to
present the comments of the Federation 1in response to the
Citizens Oversight Council®s request for public 1input on the
question of response action contractor immunity from liability
for acts of simp..e negligcr.ca while tesponaing to a oil spin.

I have received copies of the segments of the report on
this subject prepared under theauspices of the Council. |
have not had the opportunity to thoroughly evaluate these
documents, but will be doing so in the next several days. |1
would like to compliment the Council for compiling a very
comprehensive and thought-provoking body of information- a
particularly laudable accomplishment considering the lack of
funding and time constraints that you faced.

I would like to take this opportunity to present to the
Council the interests and concerns of the National Wildlife
Federation with regard to oil spill response that precipitates
our involvement 1in the issue of response action contractor
liability. While our interests have been very well represented
by the Regional Citizens Advisory Council for Prince William
Sound, of which we are a member, 1 thought it important to
restate them in this forum.

1) We are interested in a establishing a state and federal
regulatory atmosphere that facilitates immediate response to
oil spills. As time passes from the moment of initial
discharge, the likelihood of successful recovery diminishes
exponentially. We want to see a regulatory regime that
encourages rapid and effective initial response.

no
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6) We want to insure that response action contractors can
perform i.i the manner they indicate, that they have available
the equipment and facilities to respond as indicated in their
contracts with responsible parties, that these resources are
unencumbered and available for use, and that adequate manpower
is trained and available as indicated. To this end, wa support
state and/or federal certification of response action
contractors.

7) We want to insure that any damages to natural resources as
a result of an oil spill are adequately compensated, and that
these resources are fully restored or replaced.

If the interests and concerns 1 have articulated can be
adequately addressed or even enhanced in a regulatory regime
that provides for response action contractor immunity for acts
of simple negligence, then we will not oppose legislation that
provides such immunity. If, on the other hand, such immunity
would result in a less rigorous standard of response with
inadequate compensation for lost or damaged resources in the
event of a spill, we will oppose any legislation that grants
such immunity.

We look forward to working with the Citizens®™ Oversight
Council and other interested parties on this issue. Thank you
for the opportunity to express our concerns.

cc: Mancy Hemming, Wildlife Federation of Alaska
Sheiia Gottehrer, Regional Citizens Advisory Council
Scott Sterling, RCAC Legislative Affairs Committee



Oral Presentation to Citizens’ Oversight Council, January 31,1992
Prepared by Alyeska Pipeline Service Company

. Thank you for the opportunity to provide comment regarding the important
issue of improving responder immunity in Alaska.

. We were also pleased to provide research materials regarding the laws of
other states and trust that it was useful to the Council's work. \We have also
provided written comments relating to five reports submitted to as research and
thank you for your consideration of them.

a  Alyeska Pipeline Service Company (“Alyeska") operates and maintains the
Trans Alaska Pipeline Service Company (‘TAPS") on behalf of seven owner
companies.

a  The Systemstretches from Prudhoe Bay on Alaska's North Slope to Valdez
whe< its 1,000 acre marine terminal loads southbound tankers with crude oil.

a Although neither Alyeska nor the pipeline owner companies own or operate
tankers, it has contracted with tanker owners/operators/charterers to provide an
initial resDonse to an oil spill from their vessels in PWS.

a The State requires that crude oil tankers transiting PWS have ail spill
contingency plans. Alyeska developed an initial response plan (the PWS Tanker
Spill Prevention and Response Plan) which describes the services it offers to tank
vessels as an initial response contractor.

a Other response action contractors could also provide these services.

a Under the terms of the initial response plan and the Oil Spill Response
Service Agreements signed with tanker owners/operators/chanerers, Alyeska
provides the necessary response vessels, equipment, personnel and training to
respond to an oil spill for as long as the first 72 hours following a release.

a During this time, management of the response will transfer from Alyeska to
the contracting spiller or to the federal On Scene Coordinator.

a To provide these services, Alyeska has chartered escort response vessels,
tugs, barges, and an oil spill recovery vessel. It has ocean and rapid deployment
boom, seaskimmers, and related response equipment.

a Alyeska has also developed area response centers, placed fishing vessels on
contract to supplement response efforts, and prestaged equipment to protect
hatcheries and other sensitive areas.



Page 2
Oral Remarks

. Escort/response vessels are used for day-to-day escort of loaded tankers as a
prevention measure. Vessel crews are drilled in responding to large spills and in
employing multi-vessel and multi-boom configurations.

. Several reports express opinions that response action contractor ("RAC")
liabilities ought actually to be increased, not limited, when it comes to response
action.

. For example, the Mertz and Straube reports suggest that RACs ought to be
subject to direct state control in the event that an insolvent or recalcitrant spiller
refuses to finance.

0 Imposing spiller liability on RACs to pay for the cost of oil spill response will
deter or eliminate spill response, not promote it.

. This notion flies in the face of the comprehensive federal and state schemes
to, on the one hand, encourage prompt, bold response action, and, on the other,
require that spiller, his insurance, or, in some cases, industry-financed funds pay for
it.

. In addition, this possibility described as a worst case scenario in the Mertz,
Straube, and Frank reports is admittedly remote. It would depend for example on
the simultaneous insolvency of a spiller, his financial responsibility, and fcderal and
state oil spill response funds. Yet, it this possibility which in these individuals
opinion ought to fuel a step toward closing out response action by imposing new
liabilities.

. A fundamental reason spill funds exist is to provide a safety net for just the
dark scenario which is described. But this point seems to have been lost.

. In an interesting paradox, the Mertz report indicates the justification for
these new FA.C duties and liabilities would be the possibility of all these
insolvencies, yet, in the case where Z mystery or orphan spill is most likely require a
third party response, and the state noves in to do so, it will enjoy limited responder
immunity under a separate statute. \Why are there different rules for private RACs?

. The Frank report evidently recommends that Alyeska not be entitled to even
limited responder immunity becaus', in this attorney's opinion, the holders of the
federal pipeline right-of-way permit are liable for any tanker spills involved Alaska
North Slope crude oil. For the reasons explained in Alyeska's written response, this
IS incorrect.

/73
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. Judge Holland in the Exxon Valdez litigation has already ruled that the
people strictly liable under the Trans Alaska Pipeline Authorization Act are the
vessel owner and operator, and the Trans Alaska Pipeline Liability Fund.

In any event, the terms of most responder immunity laws state quite clearly
that a RAC which is otherwise a responsible party for a spill is not entitled to assert
limited immunity.

. In our response to the Vogt report, we point out that personnel and
equipment to escort vessels and to respond to spills in PWS are required by state
laws, and Alyeska has offered to provide those services in the absence of anyone
else. The costs of Alyeska's initial response services for tanker
owners/operators/charters are included by the TAPS carriers in the tariff charges
for oil delivered to Valdez. This isan equitable distribution of the costs of those
services amongst those who receive them.

. None of this detracts from Alyeska's status as an initial response action
contractor in Prince William Sound, nor does it create some sort of state equity in
the prevention and response equipment, so as to justify its uncompensated use for a
mystery or orphan tanker spill. Interestingly, if th'e state owned and used that
equipment, the Mertz report explains that it would enjoy limited responder
immunity in the event of a response.

. Lastly, the Mertz report isincorrect. Following the passage of limited
responder immunity law year, Alyeska agreed to make changes in how Tesoro
demonstrates its capacity to pay for initial response services. Instead of requiring
financial responsibility, that isa demonstration of self-worth, Tesoro now provides
this evidence through insurance. Because of the perceived reduction in risk,
Alyeska has accepted less in the overall quality of Tesoro's demonstration of that
capacity as explained in our written remarks.

. For the balance of our remarks, we will refer to the attached position paper
regarding improving responder immunity.



January 31, 1992
Comments on Summary of Research Project Reports
Prepared by the Citizens®™ oversight Council
As Part of the Council®s Report to the Legislature Under
Section 11 of HB 196 (Ch. 92 SLA 1991)
Presented by:
Gene Burden
Tesoro Alaska Petroleum Company

The Citizens® Oversight Commission ("COC"™) Report represents
the contribution of many interested parties and provides evalu—
ations of the laws of 8 other coastal states as well as the
development of the current immunity language under federal law. My
comments are Jlimited to these two areas as Tesoro®"s objective
remains very simple.

Tesoro is responsible for over 50% of the funding of the Cook
Inlet Spill Prevention and Response, Inc. ("CISPRI"1) and has great
reservations about the deployment of CISPRI for non-CISPRI members
in the absence of a state spill responder immunity law. The
exposure to risk of costly litigation over alleged damages arising
from simple negligence is viewed as a significant detractor from
making CISPRI available beyond its own members needs. The COC
study results provide no mitigation to this concern and in fact
illustrate sufficient bases for pursuing a continuation of limited
immunity for responders.

The 8 coastal states evaluated serves to illustrate the pre—
ponderance of state actions that have implemented immunity similar
to the federal immunity in the Oil Pollution Act of 1990.

California, Washington, Hawaii, and Maine all have virtually the

same language which provides 1immunity for simple negligence



provided the actions are consistent with the National Contingency
Plan (NCP), the state contingency plan or the federal on-scene
coordinator. Connecticut and Texas provide virtually the same
immunity with less restriction. Florida®s law is also similar and
is extended subject to the Response Action Contractor (RAC)
cooperating with the federal on-scene coordinator. It is possible
to extend this comparison to other coastal states that have
addressed this 1issue and have have adopted the federal standard.
I understand that 19 coastal states now have the federal standard.

Tesoro also has an interest in having a final resolution of
this matter due to our need to access the Port of Valdez in order
to stay in business and continue employment of over 550 Alaskans.
Alyeska has the only available initial spill response service in
Prince William Sound and has placed a very high level if
demonstrated financial responsibility on parties wanting access to
that service. The passage of HB 196 prevented a possible
interruption to our ability to transport feedstock crude oil since
we were unable to meet the Alyeska financial vresponsibility
requirements in effect before the passage of HB 196.

In conclusion, we believe the report provides the legislature
with sufficient information to meet the COC responsibilities under
HB 196, and in so doing, should facilitate the legislature®s prompt
resolution of this matter by passing a permanent limited immunity

law for response action contractors in Alaska.

Enclosure
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OTHER STATES* RESPONSE ACTION CONTRACTOR LIABILITY LAWS

FEATURE COMPARED
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1. Spiller obligated
to pay damages caused
by Response Action
Contractors (RAC)

2. RAC liability X x1 X X2 x3 x4 Xs
limited except for

gross negligence and

intentional misconduct

3. RAC liability X
iimlLcd except for

negligence (defined as

use of best of

available technology)

4. RAC liability X6
limited in duration

5. Certification of X
RACs reouired.

6. State approval X X
required for RAC's

equipment and

personnel resources

IProvidcd actions ar« consistent with the National Contingency Plan (NCP), the state contingency plan or
the federal On-Scene Coordinator (fOSC).

ASubject to the same condition as described in footnote Nurber 1 above.
ASubject to tarn* lim itation as California and Washington (footnotes | and 2 above).
iProvided «*C does not fail to cooperate with the federal On-Scene Coordinator (fOSC).

SSubject to the same lim itation as California, Washington, and Hawaii (as described in footnotes 1,2 and
3 above).

60uratlon limited to 60 days following spill with option available to State to extend an additional 30
days.
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February 3,1992
Mr. Harry Badler

Chairman
Citizens Oversight Council

Via Telef«

Dear Council Members:

| would like t0 offer soma comments concerning your review of HB 196,

The first issue concemns the cProwsmns contained [a OPA 90, which man of those
testlfylng Lt Friday wanted the council to embrace, The Council should read
carefully tho liability rov |ons |n sections 1002,1003,100-1 and 1005, Section
003 supsection b shouldl be of particular ertmence to the matter you have
ﬁ ou, | dasom ntlont att elnsu[) owsmn are notfP/edLme ec}
an there Is some doubt concering the anility manysh|ppers nding awilling

underwriter,

The second Issue is in what constitutes a RAC s the RAC an independent
comﬁ)an y, the sole urpose ofwh|ch 15 to attempt to obtain contracts and provide
aurv ces In respopaiin ? lo oil spills? s tho RACcontrolled, beyond the parameters
or th econtract dlrecth/ACr |nd|rect|y by the CPIan hoIders fitis the Liuor, |
would think that the re tere3ﬁonse hwsmno aconn&)geyor
consortium of companies, an atthe liabllity of the parent wou

ail-encompassing.
The third Issng 3 the quesﬂon that | haven't seen answered, is whether or not
A ?/eska would have any liabilty given the same circumstances as occurcd

olfowing the wrecko e Euoa Vddcs. Did Alyeska's conduict and response
reach the legal presumption of “gross negligence’or willful misconauct”

And, lastly, will the Issue even be argued in state court?

| will be available In Homf, via teleconference, today and would be happy to
answer any questions you may have.

Sincerely,

P.Q Bor 558
Homer, Alaska

US



Alueska pipeline
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VIA U.S. MAIL AND FACSIMILE

February 4, 1992

Marry R. Bader, Ph.D, Chairman

Citizens' Oversight Council on Oil and Other Hazardous Substances
3111 C Street, Suite 150

Anchorage, Alaska 99508

Re: Limited Responder Immunity in Alaska
Dear Chairman Bader:

We appreciate the opportunity to provide additional information to you and the
Council prior to your final deliberations regarding the important issue of responder
immunity.

1L Time Limit for Response Immunity

You asked for a recommendation on an appropriate time limit for responder
immunity during a response to a spill or threa' of a spill. The appropriate duration
of the limited responder immunity should extend through the entire response as
established by the U.S. government and 17 of 24 coastal states plus the Virgin
Islands that have considered the issue. The notion of a time limit is unrealistic given
the nature of oil spill response operations; so long as spilled oil remains on water or
land, ongoing, expeditious action should be encouraged to remove it. No matter
how remote, an "emergency" certainly exists for any community threatened by the
impact of oil. In addition, the uncertainty when a time limit begins and ends
following any particular "release,” may deter prompt and continuous response action
for a spill or a threat of spill.

For example, when will an arbitrary time limit begin and end for a mystery or
orphan spill? What is the liability of a responder who responds to the report of a
threatened spill only to discover a slow leak with no objective indication of when it
started? As the arbitrary time limit draws to a close, wont responders be
encouraged to withdraw? Will other responders be encouraged to enter the
response at that time to insure continuity of personnel and equipment? What is the
justification for an artificial barrier if the responder's immunity is only limited and

/77?
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February 4,1991

the original spiller is still financially responsible for any liability which a responder is
relieved from?

Mr. Mertz also describes HB 196's time limit as "arbitrary." Indeed, crisis will
certainly reign "far fewer days in some cases and far more in others." Page 34. Mertz
report. Even California, which is the only other state to consider an arbitrary time
limitation, recognizes that the initial 60 day period may have to be extended. In
short, we urge the Council to avoid endorsing unnecessary and troublesome
limitations upon federal and state effort, to ensure the availability of ample
response resources when spills occur.

2. Classification of Responders

We understand that the Council may recommend that responders be classified
according to how they are organized and funded: immunity would evidently be
limited for some, more limited for others, and perhaps entirely unavailable in one
case. As you know, discrimination amongst citizens, be they private or corporate,
always calls for constitutional and other legal reviews to insure that prh. iples of
equal protection and fundamental fairness are not lost in government's efforts to
regulate society.

Before legal analyses would even be undertaken, however, it seems clear that this
responder classification proposal, if accepted by the legislature, would virtually
insure that entire groups of responders may be unnecessarily driven out of the
business. Again, the challenge we face is to support, not destroy or deter, the
federal and state comprehensive oil spill response schemes by encouraging effective,
prompt response efforts no matter who provides any type of care, assistance, or
advice, so long as it is consistent with those schemes or government orders.

Dr. Bader, there is no rational basis for treating responders differently, particularly
because response action should be encouraged from any source at any time
throughout a release. Again, the spiller and his insurance will still be responsible
for responder liabilities that are shielded by the proposed statute. Even under the
exigencies of a spill response, a responder will only enjoy limited immunity;
therefore, we can be assured that his actions will reflect that concern.

Finally, our materials also stress that Alaska should join with other states to adopt
uniform laws in this area for the additional reason to promote uniformity of
implementation and interpretation amongst the federal government and coastal
states. This will, of course, encourage responders to cross state lines, and to loan

/& >
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equipment and personnel, without suffering delays and uncertainties caused by an
unwarranted, restrictive, and, possibly, oppressive limited responder immunity
provision in Alaska.

3. Response to ADEC Orders

We understand that, as an apparent price to be paid for limited immunity, the
Council may recommend that some response organizations be required, in advance,
to agree to accept ADEC orders to respond to mystery or orphan spills in their area
of operation.

As you may know, the United States and the State of Alaska have already been
granted the authority to take over and arrange for the removal of spilled oil when
circumstances call for it. This, of course, is one of the purposes to be served by
industry-funded oil spill response funds. We are aware of no situation in Alaska
where responders have purposefully failed or refused to provide servr*s for the
federal or state governments when requested to undertake or compete a spill
response. Consequently, what justification is driving this proposal? Is it so
important, and the prospects for the "worst case scenario” erroneously described in
some reports to COC so imminent, as to require further limitation of responder
immunity in our state? What responder will be in a position, in advance, to agree to
provide services to the federal or state governments without also having a specific
contract which establishes the type and nature of response, location, equipment and
personnel needs, costs and billing arrangements, etc.? If a need for them exists,
nothing prevents the state or federal government from negotiating those contracts
now.

In short, requiring this and additional requirements as part of the price to be paid by
responders for limited immunity promises instead to create confusion, uncertainty,
and a reluctance to take action when oil spills occur.

4. The Pipeline Owner Companies Are Not I. able for Tanker Spills

We understand that COC may further recommend that the pipeline owner
companies, as holders of the federal right of way permit, and Alyeska, as their
operating agent, be directed under state law to respond to any tanker spill in Prince
William Sound. We have already explained at some length that Mr. Frank's view
that TAPAA already imposes such liability is flatly wrong, but wc understand that
special legislation may be recommended to "clarify" the matter and adopt Mr.
Frank’ view as a matter of state law.
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Our materials explain that Alyeska operates the Trans Alaska Pipeline System on
behalf of seven pipeline companies which own it. None of these own, operate, or
charter tankers. Under federal and state law, tanker owncrs/operators/chartcrers
arc responsible for tanker operations, and Alyeska cannot and docs not manage or
control them. Provision has been made by tanker operators to provide contingency
plans and to demonstrate financial responsibility for those operations. In addition
to the constitutional and legal issues presented by this proposal, wc urge that the
Council also recognize that it entirely ignores the comprehensive liability, response,
and financial responsibility regime established by Congress and the legislature for
tanker operations in our state and els vhcre.

As we have also explained, Alyeska does provide initial response services to tanker
owncrs/operators/chartcrers, and that this service is described in a plan and in
response  services  agreements. As a contractual matter,  tanker
owncrs/opcrators/chartercrs must demonstrate financial responsibility to support
their contractual commitments, including indemnifying Alyeska against liabilities it
faces as a response action contractor. Alyeska must ensure that a shipper with
whom it contracts to provide initial response services can provide indemnity for any
liability to which Alyeska could be exposed in responding to a spill.  Without
financial responsibility such promises would, of course, be hollow. Financial
responsibility (self worth) must be demonstrated in the amount of Sl billion, and
Tesoro has been permitted to support its contractual capabilities with a combination
of insurance and a corporate guarantee in the total amount of S1.2 billion.

Wc explained that, after enactment of HB 196 last year, Alyeska created this
alternative to its Sl billion financial responsibility requirement. The insurance may
consist of S700 million P&l marine insurance coverage for the vessel and S500
million comprehensive general liability coverage that names Alyeska as an
additional insured. There is no way that Tesoro could provide a corporate
guarantee, bond, or letter of credit, as originally required by Alyeska's financial
responsibility standards, for either Sl billion or S1.2 billion. Because of
uncertainties associated with coverage of contractor claims against vessel marine
insurance, and the added potential difficulty of enforcing insurance coverage
generally, the quality of Alyeska's financial protection has diminished substantially.
Yet. the parties reached this practical solution to a difficult problem after and
because HB 196 passed last year. This insurance alternative will expire when HB
196 sunsets at the end of June, 1992.

/ 2-2--
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Nonetheless, the Council has indicated that it may view this arrangement as
"unreasonable,” and is concerned that Alyeska may use limited responder immunity
to drive this and other TAPS trade tanker oEeratlpns "out of husiness." Nothing
could he farther from the truth. Alyeska worked diligently with Tesoro to reach a
solution to keep it in business, and we need legislative assistance to keep that
solution in place.

Although certainly adjusted in Tesoro case because of a perceived reduction in the
risks faced by Alyeska when 1s 196 passed, the financial responsibility level reflects
a careful Welghlngz of the risks which remain. As you know, the limits of liability,
and, importanily, the categones_ of types of damages which can be paid following an
oil spill have increased substantially since 19so.

For example, in addition to removal costs, damaqes listed in the Oil Pollution Act of
1990 Include damages to natural resources, real or personal property, subsistence
use, lost government revenues, loss of profits and earnlng capacity, and additional
public services. State law likewise includes removal and containment costs, civil
penalties, and damagzes related to damage or |n+ur_y to persons and to_public and
rivate property, natural resources, and loss of income and economic benefits.
imited exemptions for responders liability for certain damages exist under both
federal and state laws.

In addition, recall that Exxon has expended roughly 54 billion in the costs of
containing and cleaning up oil, and resolving federal and state claims associated
with the Exxon vatdez spill. Additional” third party claims faced by it, and
Alyeska exceed sso billion. "Ironically, those Who suggest that Alyeska’s financial
responsibility requirement is "unreasonable," must also agree that 1t is remarkably
low in _comﬁarlson to Exxon’ expenditures to date, and In light of the allegations
still facing the defendants in federal and state courts.

Under the Oil Pollution Act. there are certain maximum monetary limits on a spiller
for liability related to oil discharges. Financial responsibility must be demonstrated
to meet this liability. For example, in the case of a tanker’in excess of 3,000 §ross
tons, the liability limit i s1,200 per gross ton, or s10,000,000, Whichever Is greater.
A tanker_welghm? 200,000 §r0ss tons would have a limit of I|ab|I|tY 0f s240 million
under this federal law. However, the liability limit will not apply in the case of
violation of an a Pllc_able federal safety, construction, or operating regulation, gross
negligence, willful misconduct, or failure or refusal to report an incident, provide
reasonable cooperation and assistance, or to refuse to comply with a federal order
without sufficient cause. An obvious concern is that, to avoid this limitation,
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plaintiffs will simply allege that "gross negligence™ or the violation of a regulation
has occurred as a result of every spill. If the limitation on liability is compromised
every time even a minor safety regulation is remotely connected to a spill, the
limitation will have little meaning.

And, under state law, there are no limits on the amount of damages that may be
assessed against either a spiller or a response action contractor. Financial
responsibility requirements, therefore, are set at arbitrary amounts, in the case of a
tank vessel, $300, per incident, for each barrel of crude oil storage capacity, or
$100,000,000, whichever is greater. Importantly, the financial responsibility
apparently extends only to claims asserted by public authorities attributable to
cleanup and restoration costs, property damage, assessment of civil penalties, etc.

Thus, using either the federal liability limitation, or the federal and state financial
responsibility requirements, as a guide to establish financial responsibility
requirements contained in response services agreements is unhelpful and
inappropriate. It would leave a responder unprotected.

On the other hand, to promote more certainty when responders and responsible
parties are negotiating the terms of financial responsibility provisions, COC may
wish to recommend that the legislature adopt meaningful limitations of liability
under state law. If enacted, those limitations would be reflected in Alyeska's
financial responsibility requirements.

We trust that this information will be useful as the Council considers what
recommendations > will present to the legislature. Please let us know if there is
additional information which we can provide to assist those efforts.

Sincerely yours,

ALYESKA PIPELINE SERVICE COMPANY

Senior Attorney - External Affairs

cc. COC Members
Michele D. Brown, Esq.
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February 5, 1992

Mr. Hariy Bader, Chair

Citizens Oversight Council on 0Oil
and Other Hazardous Subotanccn
3111 C Street, Suite 150
Anchorage, Alaska 99503

Dear Mr. Bader:

At your request, the Legislative Affairs Committee of the
Prince William Sound Regional Citizens®™ Advisory Counoil (RCAC)
offers tho following comments on the issue of oil spill response
action contractor (RAC) liability and immunity as that subjects
relates to Alaaka law. We caution that our comments aro tentative
in nature and have not been reviewed or approved by the full RCAC
Board of Directors. The rcac will issue* * detailed report
containing our official position on all issues under review per
Houge Bill 196 as soon as possible. Nonetheless, we appreciate
thio opportunity to have our limited comments placed on the record.

(1) KimiM -Tj.nig-Eflrlafl-.Epr Innnun&Y

In 1991 the RCAC suggested, along the lines of the
California statute, that a thirty day limitation on immunity
protection be imposed. . We continue to stand by that
recommendation.

(2) PAC Certification

Certification by the authorities of RAC capabilities and
availability is a reasonable approach to insuring that response
plan holders wutilize RACs of demonstrable oompetonco. RCAC
supports the concept of RAC certification.

3 prin*wniifIffl-gpynd-Tradfl _Rglfltlpnfl _hJLRFI

RCAC is seriously concerned about the present response
structure in Prince William Sound. The attached chart illustrates
the confusing and complicated Jlegal relationships Dbetween
contingency plan holders, the responsible parties and thoir
responeo action contractors. RCAC also has long-standing,
documented concerns about Alyeska®s plan to hand off spill response
management to the spiller 72 hours after Alyeska®s initial

response.

while it nay betrue that the owners of the trans-Alaska
pipeline, which are alsothe owners of Alyocka, do not directly

/E£5~*
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engage in the business of shipping oil from tho ValdAz Terminal,
the attached chart demonstrates that coma of the pipeline owner
companies and soma of the shipping companiea are both owned or
controlled by the sane corporate parent, e.g., BP.

This complex of parent, subsidiary and sister
corporations may or may not be able to work with and through
Alyeska to effectively combat a major spill in Prince William Sound
- but the fact that the actual contingency plan holder 1is, in many
cases, an entity different from tho parent company causes concern
over which entity will ultimately respond to spills and be
responsible for spill damages.

For 1its part Alyeska has done a commendable job 1in
assembling a response action force, 1.e., 6ERVS, and worked very
hard over the past three years to develop response plans and good
working relationships with tanker owners, alyeska and loeri
residents. Nonetheless, since Alyeska takes the legal position
that 1t is nothing more than a “volunteer™ response action
contractor for the Prince William Sound tanker trade, there can be
no legal assurance that the present arrangement will endure. If
for any reason Alyeska®s owners decide to relieve themselves from
their volunteer obligation, then who will respond when another
major spill occurs in the Sound?

It would seem grossly premature to immunize Alyeska from
liability as a response action contractor unless and until adequate
legal assurances exist to protect the Sound and its residents from
another Exxon Valdez. If, as the industry proponents of immunity
argue, the purpose of immunity is to encourage prompt and bold
response to spills, then it would Beam logical to proteot the
enviro- merit end the public interest to legally require the
beneficiaries of immunity to respond.

The RCAC is still in the process of studying the reports
submitted to the Citizens Oversight Council and ve will continue to
be active in the development of legislation this yoar.

1J/t'd / H10M 1 SIBHWH W3»Qf 9£:EIl 2fi, £0 BU



Mr.
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Chair

If you have any quootions regarding our comments, pleaae feel free
to call me at 277-3533.

CcC:

Christopher

Sincerely,

owwwu Irw

Chair, Legislative Affairs Committee
Prince William sound RCAC

Gates, RCAC President

Sheila Gottehrer, RCAC Executive Director

Gary Bader,

Alyeska Civic Group Liaison

HIOd 1 SiaabH K3SN3T 2S:61 26. M S2J



APPENDIX G

U.S. COAST GUARD POSITION

Council Members
Harry R. Bader. Fairbanks « LooJ. Hannan. Anchorage + Kathryn L. Kinnenr. Kodiak
Gary I*. KompkofT. Tntitlek ¢« John H. Lucking, Jr.. Unalaakn
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Commanoant 200 Sacond Stratd SW.

USDeoartmenr )
ofTransportanoi U S. Qoest Qaro \&?rjfls}rgmmbo'l b Gzﬁ\ﬂsgé_gm -u,
United States Phon. (202) 267-0518
Coast Guard
16460
MAY 3 1 191

From: Commandant
To: All Flag Officers

Sub;): CONTRACTOR IMMUNITY PROVISION; STATE OIL SPILL LAWS

1* Within the past few months a number of State legislatures
have considered measures designed to provide limited immunity
from certain types of liability for certain reasons undertaking
oil spill removal actions. In some instances local Coast Guard
offices have been requested to provide agency views 1in either
written or oral form to State legislatures or individual
legislators.

2. In order to assure consistency in the position expressed in
response to such requests, the points outlined below should be
used in providing Coast Guard views on legislative measures
pertaining to limited immunity for oil spill removal activities.

- The availability of a viable private sector capability to
respond to oil spills and their threats is an absolutely
essential element of a national oil pollution response

system.

- During the course of Congressional deliberations
associated with the enactment of the Oil Pollution Act of
1990, the oil spill response industry stressed the
importance of limited immunity to its viability.

- As a result of the industry®s presentation of these v>iws
Congress provided a limited immunity respecting liability
"for removal cost3 and damages which result from actions
taken or omitted to be taken In the course of rendering
cara, assistance, or advice consistent with the National
Contingency Plan or as otherwise directed by the President.”

- The Coast Guard supports the principle of limited
immunity under State law respecting liability for removal
costs and damages to the extent that such Immunity is
necessary to assure a broad-based private sector response
capability. The Coast Guard urges that State law immunity
provisions be as consistent as possible with the federal
immunity provision.

/51
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16460

Subj: CONTRACTOR IMMUNITY PROVISION; STATE OIL SPILL LAWS

3. The federal immunity provision is set out at section
311(c)(4) Federal Water Pollution Control Act (33 U.S.C.

13211 -)(4)), as amended by section 4201(a) Oil Pollution Act.
Its terms are set out in Enclosure (1). The elements of that
provision are:

- Person entitled to immunity - Person, other than a
responsible party, providing care, assistance, or advice
consistent with the National Contingency Plan or as
otherwise directed by the Federal On-Scene Coordinator.

- Liability for which immunity 1is provided - Liability for
removal costs and damages, other than with respect to
personal injury or wrongful death.

-  When 1immunity 1is not available - (1) When the response is
under the Comprehensive Environmental Response,

Compensation, and Liability Act (42 U.S.C. 9601 nt seq.), or
(2) when the person is grossly negligent or engages in
willful misconduct.

- Person liable when the_imnmnltv_arQyislon applies - a
responsible party, as that term is defined under section
1001(32) Oil Pollution Act (33 U.S.C. 2701(32)).

4. District Commanders are requested to continue their
monitoring of state activities within their districts and to
apprise program offices of appropriate 1issues.

Chief. Cilice of Mexico Safety,-
Sccunzy and Ecvucamental Pxotection

Enel; (1) Section 311(c)(4) and (6) Federal Water Pollution
Control Act



SECTION 311(c)(4) and (6)
FEDERAL WATER POLLUTION CONTROL ACT

(4) EXEMPTION FROM LIABILITY. - (A) A person la not liabla
for removal coats or damages which result from actions taken

or omitted to ba taken in tha course of rendering care,
assistance, or advlca consistent with tha National
Contingency Plan or as otherwise directed by the President.

(B) Subparagraph (A) does not apply -
(1) to a responsible party;
(i1) to a response under the Comprehensive
Environmental Response, Compensation, and Liability Act

of 1980 (42 U.S.C. 9601 at seq.);
(ill) with respect to personal injury or wrongful

death; or
(iv) 1if tha person is grossly negligent or engages 1in
willful misconduct.

(C) A responsible party is liable for any removal costs and
damages that another person is relieved of under
subparagraph (A).

(6) RESPONSIBLE PARTY DEFINED - For purposes of this
subsection, the term "responsible party” has tha meaning
given that term under section 1001 of the Oil Pollution Act

of 1990.

/33



fn\ WALTER J. HICKEL, GOVERNOR

i REPLY TO:

DEPARTMENT OF L AW 1031 W 4thAVENUE SUITE <00
ANCHORAGE, ALASKA 99501-1994
PHONE - (907) 278-3550

OHEC- THEAT TORNEYEERNH- AL FAX: (907)276-3697
0 KEY BANK BUILDING
February 24, 1992 100 CUSHMAN ST. SUITE 400

FAIRBANKS, ALASKA 99701-4679
PHONE : (907)452-1568
FAX: (907)456-1317

S PO. BOX K - STATE CAPITOL

Hon. Bill Hudson JUNEAU, ALASKA 99811-0300
House of Representatives PHONE : (907)465-3600
Alaska State Legislature FAX: (907) 463-5295

P. O. Box V
Juneau, AK 99811

Dear Rep. Hudson:

We are responding to your inquiry of February 18, 1992,
concerning several of the issues raised in the recommendations of
the Citizens®™ Advisory Council on 0Oil and Other Hazardous Sub-
stances concerning response action contractors.

With regard to the Council®s recommendation number 7,
you asked our opinion of whether Alyeska Pipeline Service Company
has a duty to control and remove pollution within state bound-
aries related to the transportation of TAPS crude oil. As you
know, this issue is the subject of litigation in the Exxon Valdez
case. The State has taken the position that under the provisions
of the State Right-of-Way Lease Alyeska 1is required to contain
and cleanup crude oil spills vithin state waters, in particular
in Prince William Sound. state of Alaska v. Exxon Corp.. et.
al. . Case No. 3AN-89-06852 CI, fj 36, 96-102 at 13, 31-32. The
United States has taken a similar position with respect to the
federal right-of-way lease. The State has also alleged that
Alyeska®s oil spill contingency plan in effect at the time of the
spill required them to respond to spills in Prince William Sound.
Id. 11 36, 96-102, 132. The 1issue of Alyeska®"s duty to respond
to vessel spills in the Sound pursuant to the Trans Alaska Pipe-
line Authorization Act (TAPAA), 43 U.S.C. S 1653(a) 6 (b), is not

an 1issue in the state court litigation. This section is, how-
ever, at issue iIn the United States®™ Exxon Valdez Ilawsuit.
United States of America v. Exxon Corp.. et. al.. Case No. A91-

082 Civ., 51 41-43, at 10. Since Alyeska disputes any obligation
to respond to tanker spills under TAPAA, this obligation, like
those described above, would Ilikely be the source of future
litigation. See Response of Alveska Pipeline Service Company to
Memorandum Regarding the Trans A laska Pipeline AuthorlzatlQiL.As.t
Prepared bv Michael J. Frank, at 4. While we believe that our
litigation positions are sound, there 1is no way to reliably
predict how a court will rule.

03.C5LH . W -.CO



Hon. Bill Hudson February 24, 1992
House of Representatives Page 2

Secondly, vyou asked whether [legislation clarifying
Alyeska®s duty to respond to vessel spills would affect existing
contractual arrangements between Alyeska and the State of Alaska
or the federal government. Given the Governments®™ positions that
under these contractual agreements Alyeska 1is under an existing
duty to control and remove oil spills from tankers, legislation
clarifying and reaffirming this obligation would not pose a
problem to the state.

With regard to which type of response action contrac-
tors ('RACs™) deserve a grant of limited iImmunity to encourage
response actions, we would defer to the Governor®s Office for a
policy statement. It is our understanding that the Department of
Environmental Conservation 1is in the process of developing a
position on various response action contractor liability issues.

As to your equal protection question, an intelligent
response requires scrutiny of the various distinctions made
between classes of RACs and the nature of the justifications for
making those distinctions. Therefore without a specific proposal
in hand it is difficult to make specific judgments. In general,
the equal protection test employed under the Alaska Constitution
by our State Supreme Court requires a three-step analysis. State
v. Anthony. 810 P.2d 155, 157 (Alaska 1991). This "flexible
*sliding scale®™ test" is as follows:

First, 1t must be determined . . . what weight should
be afforded the constitutional interest impaired by the
challenged enactment. The nature of this interest is

the most important variable in fixing the appropriate
level of review . . . .

Second, an examination must be undertaken of the
purposes served by a challenged statute. Depending on
the level of review determined, the state may be
required to show only that its objectives were legiti-
mate, at the low end of the continuum, or, at the high
end of the scale, that the legislation was motivated by
a compelling state interest.

Third, an evaluation of the state®s interest Iin
the particular means employed to further its goals must
be undertaken . . . . At the low end of the sliding
scale, we have held that a substantial relationship
between means and ends 1is constitutionally adequate.
At the higher end of the scale, the fit between the
means and ends must be closer. If the purpose can be
accomplished by a less restrictive alternative, the
classification will be invalidated.
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Id- (citing Alaska Pacific Assurance Co. v. Brown. 687 P.2d 264,
269-70 (Alaska 1984)). Given that response action contractor
immunity is essentially an economic iInterest, a court 1is more
likely to apply a minimal scrutiny test. Under such a test, the
state®s purposes must be legitimate and any distinctions drawn by
the statute must bear a fair and substantial relationship to the
statute®s purpose.

We trust that this response is of assistance. Please
contact us if we be of further assistance.

Sincerely,

CHARLES E. COLE
Attorney General

By:
4™\ - Brecx C. Tostetfin
N"Assistant Attorney General

BCT:tg

cc: Hon. Sam Cotten
Alaska Senate

Paul Fuhs
Senior Legislative Liaison
Office of the Governor

Deborah Behr, Assistant Attorney General
Legislation and Regulations Section - Juneau

Craig Tillery, Assistant Attorney General
Environmental Section - Anchorage
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March 9, 1992

The Honorable B ill Hudson

Chairman, House Special Committee on O il and Gas
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

RE: CSHB 540 Providing for Limited Responder Immunity
Dear Chairman Hudson:

Alyeska Pipeline Service Company ("Alyeska"), strongly

supports Good Samaritan immunity for oil spill response in
Alaska. W ithout Iim ited lia b ility , financial risks and
lia b ility exposures w ill deter cleanup contractors and others

from prompt, aggressive action when spills occur.

As you know, the federal O il Pollution Act of 1990 ("OPA
'90"), and Alaska's HB 196 last session adopted responder

immunity laws to encourage immediate and e ffective o il spill
response action. However, without legislative action this
session, HB 196's provision for Iimited immunity against
certain claims under state law w ill "sunset" in July. To
help insure that effective and substantial resources are
readily available to contain and cleanup o il spills, the

state's response action contractor immunity law should be
improved and made permanent.

Although its scope is also |Ilimited, the response action
immunity provision in OPA '90 (33 USC & 1321 (b) (11) (c)
(4)) is the best model. To date, the Virgin Islands and 18
of 24 coastal states (75%) have adopted substantially similar
laws.

OPA 90 Ilim its lia b ility wunder federal law for response
action if it is consistent with the National Contingency Plan
or directions of federal o fficials. Responders are s till
liable for personal injuries and wrongful deaths, or if they
are grossly negligent or engage in w illful misconduct.

Importantly, the responsible vessel owner or operator is
liable for any removal costs or damages that response
contractors are relieved of. We believe that tne federal law
draws the right balance between encouraging prompt,
aggressive action by all potential response contractors, and

SATT Chnett
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providing for recovery of property damages from the spiller
if a response contractor has negligently caused them.

The United States Coast Guard has best described the
important <contribution lim ite d immunity for response
contractors made to the nation's comprehensive scheme for ol
spill response and recovery under OPA '90. All response
contractors must be encouraged to take action when spills
occur, and to stay involved wuntil an oil spill response is
completed.

We urge the Committee's consideration of this important

proposal to supplement the state's o il spill response laws.
Al' *ska Pipeline Service Company supports the adoption of
Good Samaritan immunity for oil spill response action
contractors on a state level, as presently stated in CSHB
540.

Very truly yours,

ALYESKA PIPELINE SERVICE COMPANY

Paul M. Richards
Manager, Government Relations
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March 6, 1992

The Honorable Bill Hudson

Chairman, House Special Committee on Oil and Gas
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

RE: Prince William Sound Oil Spill Response Services
Dear Chairman Hudson:

Alyeska Pipeline Service Company ("Alyesk. an oil spill response action
contractor tor spills in Prince William Souni ehalf of companies that own,
operate or charter tank vessels in the TAPS trauv. Ve refer to those companies as
"Contracting Vessels." The scope of services to be provided by Alyeska to those
companies is described in Oil Spill Response Services Agreements between Alyeska
and the Contracting Vessels. The Agreements incorporate the Prince William
Sound Tanker Spill Prevention and Response Plan to describe Alyeskas response
plans. Exhibit A of each Agreement lists the vessels covered by that Agreement.

Under these arrangements, for large spills, Alyeska is obligated to respond for up to
72 hours to spills in Prince William Sound, while the Contracting Vessel is
mobilizing its resources to take over management of the spill response. The Plan
and the Agreements describe how the management transition from Alyeska to the
appropriate Contracting Vessel should occur. After the transition, Alyeska's
resources, including the on-water-response equipment, will be available for use by
the Contracting Vessel for as long as needed and until they can be replaced by other
equipment. The Contracting Vessel is contractually obligated to replace Alyeska's
core equipment as rapidly as possible so that normal terminal operations may
resume as soon as the Coast Guard allows it.

If the Contracting Vessel fails to assume management of the spill response in the 72
hour period, Alyeska anticipates that the Coast Guard will federalize the response,
directing and paying for the effort. Alyeska has recently reiterated its verbal
understanding with the Valdez Captain of the Port that Alyeska will make its
resources available to the Coast Guard under a federalized response. We have
written to Admiral Ciancaglini asking for an opportunity to describe this
arrangement in writing.

Please contact me if you would like any other information on these matters.
Sincerely yours,

/ VICE COMPANY

M. F. G. Williams
Vice President-Environment & Contingencies

MFGW/RIS/md
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March 2, 1992 Letter No. 92-9411-G

David E. Ciancaglini
Rear Admiral

U.S. Coast Guard
P.O. BOX 25517
Juneau, Alaska 99802

Re: Coast Guard Directed oil Spill Responses
in Prince William Sound

Dear Admiral Ciancaglini:

Alyeska Pipeline Service Company (“"Alyeska™) 1is an
oil spill response action contractor for spills from TAPS
trade tankers in Prince William Sound. To provide this
service, Alyeska has entered into oil Spill Response
Services Agreements with five companies that either own,
charter or operate tank vessels that call at Valdez. Those
companies, which we refer to as Contracting Vessels, are
ARCO Marine, Inc., BP Oil Shipping company, U.S.A., Chevron
U.S.A., Inc., Exxon Shipping company, and Tesoro Alaska
Petroleum Company. Exhibit A of each Agreement lists the
tank vessels covered by the Agreement.

In the Agreements, Alyeska promises to manage the
initial response to an oil spillfor as long a3 72 hours
following a spill, iIn accordance with the Prince William
Sound Tanker Spill Prevention and Response Plan. The
Contracting Vessels agree to assume management of the spill
response within 72 hours after notification by Alyeska.
Under this arrangement, Alyeska will continue to assist the
Contracting Vessel®s on water response until the Alyeska
resources are not needed or can be replaced. For small
spills, under 1,000 barrels, Alyeska may elect to complete
the entire response on behalf of the contracting vessel.

We believe that each of these companies 1is
prepared to respond to a spill from the vessels it utilizes
in Prince William Sound. The Alaska Department of
Environmental Conservation has arrived at “the same
conclusion and has approved the contingency plans for the
tank vessels covered by these Agreements. Alyeska has held
major response drills with ARCO, BP, Exxon Shipping and
Chevron and plan a similar exercise with Tesoro. Moreover,
the Agreements and the PWS Plan anticipate that 1if the
Contracting Vessel or other acceptable representative of the
responsible party does not assume management of the spill
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response as required, Alyeska will ask the Coast Guard to
federalize the response and assist iIn whatever way Iis
appropriate, at the direction of the Federal O0On Scene

Coordinator.

Based on discussions with Commander Ed Thompson,
captain of the Port in Valdez, there 1is an understanding
between Alyeska and the Coast Guard that Alyeska will assist
the Coast Guard 1f a spill response 1is TfTederalized. We
believe that it would useful to have a formal procedure in
place to guide transition from Alyeska management of spill
response to Tfederal control in the event such transition
becomes necessary. Preparation for this contingency might
be enhanced ifthore 1is a contract or Memorandum of
Understanding between Alyeska and the Coast Guard describing
the Coast Guard®"s expectations of Alyeska and ee:ablishing a
management and reimbursement procedure.

It is our understanding that the Oil Pollution Act
of 1990 and the National Contingency Plan (NCP) provide the
Coast Guard with the authority and mission to direct a spill
response when the responsible party does not take proper
removal action or is unknown and the spill poses a
substantial threat to the public healthor welfare. 33
U.S.C. 1321(c) and National Contingency Plan 300.300.
Section 300 of the NCP and Subpart H also describe how the
Coast Guard can use private resources to Ffulfill this

responsibility.

I would like to meet with you to discuss these
issues and i1f you agree, begin the process of developing a
procedure and an agreement tailored to moot the unique
circumstances found in Prince William Sound.

There are two other 1issues ve should address.
Alyeska will respond to a discovery of crudo oil on the
waters of Prince William Sound even 1if the origin 1is not
known. Under those circumstances, 1i1f the spiller 1is not
quickly 1identified, we believe the response should be
federalized.

Concerned citizens have aeked about Alyeska"s role
in responding to phantom spills of refined petroleum
products in Prince William Sound. In the past, Alyeska has
responded voluntarily to such spills at the request of the
coaet Guard, without seeking compensation. We will continue
to be available to voluntarily aeoiot the Coast Guard under
those circumstances, with no actual duty to respond. Those
limitations art necessary bectuse our resources cannot be
dedicated to any effort other than our primary
responsibilities to the TAPS trade vessels. We would be
willing to discuss Alyeska®"s role in assisting tho Coast
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Guard®"s response to phantom spills. In the case of

potential spills from cruise ships, Tfishing support vessels
or fuel barges, Alyeska should only have a voluntary support
role to assist the primary plan of the spiller. The
responsible parties and the Coast Guard should enter into
binding contracts with other Response Aotion Contractors to
provide response capability for these types of spills.

I will contact you soon to discuss these issues.

M_.F.G Williams
Vice-Prasident
Environment & Contingencies

cc: Representative Bill Hudson
Senator Sam Cotten



DEPT. OF ENVIRONMENTAL CONSERVATION /

OFFICE OF THE COMMISSIONER /  Telephone: 4655080
FAX: 465-5070

410 Willouflhby Avenue, Suite 106
Juneau, AK -1/%

February 25, 192 * L,

Rapreaentative Bil Hudson
Alaska State Legislature

P.0. Box
Juneau, AK oB11
Dear Representative Hudson:

Thank you for the copy of the Citizen’s Qversight Council's report on Oil Spill
Res on/ se Lrabﬁh \/% have revrewed the Isstes rarsed In od)r Fe%ruar 881992

tte concernin res onse action contractor certification and lability limitation In
AIas[<a We have al s% completed a preliminary review of HB 40 4

Ipreface my comments at this porntb sa?nng that we are current reviewin the
CouncrsReg [t and develo mg osition"on this subj ctaﬂ eassocrap
Iegrslatron thtabern deveo d e are ver rntereste In{ ernputthatw
undoubted rpvr ed dur g uturp commit ?e hearings. The lH o]rmatron and
testrmorlp/ ven will assist In tné development or our posftion. Wit éit In mind t
would like to offer our prelrmrnaryvrews on the Issues you have raise

The Department supparts Ie%slatron Irmrtrng liability for resgonse action contractors
that Is carefully cra ed We erevetat S in the states est interest to ensure there

will be a quick and ready respanse in the even%o another catastrophic erll as well as
fprt 0Se teas s that dre significantly smaller but Just as Important'to contain an
cleanup in the shortest possible time.

Beyond the contractual arrangﬁment there are no other legal assyrances that
espp]ns actrpn contractors who aveﬁ re- eertran; greementwrthacontrn enc
|o er will respond and perform when a spill occurs. The Department does riot
egally review or pass Jud%ement on the validity of the these contracts and is not a
partyto them. However ha Department Is devel oprn[q emergenc response contracts
rovdeteca ity for responding to orphan spil Qe N0 réspo 5. Eﬁarty ) and
sp rsw ere [t may be necessary to ta eove or au men cleanup. “Addition
ssurances area prog rgte to Increase th certarnt?]/o resp tm contractors who
ave coptracte [p p d) nse with a contingenc ﬁ nt at redard
we would supgortl cIusrono ﬂuage In Sectron TofH 540W & wou requite
pesponse actl ncontractorsw 0 Nav Sprevrousyarrfrreed to com pwrt the terms
ﬁc orvesse contrngencypen to 3 0 comp actpursua ith the termso
rwise directea by the SOSC or FOSC. ~ This would provide an

It
ds pa]ns unless pth
dditional Incentive for assuring response.
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Certification of response action contractors is, In our view, a separae issue.
Certification is Clérrentlly bemﬂ dehated at the federal Igvel. Some of ‘I}f elemepts
being considered Include vertfication of equipment and personnel, val

] | tion of
resources thI’O&J hIPsEchons, certificatio fresg%nse c%abmtg/, notlf?canon of down
status and val |ﬂ/ 0f response contracts, amon% thers. The Dép

artment performs
man%i of these functions alrfﬁdm In the wdustr

onthgenc plan Jevipll DrOCESS: We
participate In numerous spill drills, which are dn excellent means for demonstrating

response readiness and authenticating the capability of contingency plan holders.

Notwithstanding what might be done at the federal level, the elements of a certification
rogram could be accomplished ynder existin authont){b Includin aRPropnate
arameters In thF Department's oll and hazardous é]ubsa ces fm only referred to

HB 567) regulations. AcerHﬂCﬁtlon gro ram in ﬁcase would only a ﬁl}f {0
responsg, action contractors who have a contract with a ,contlnge,ncy lan” holder and
the cerUﬁanon would occ%lr It conéuncnon with the eX|st|n(E contin enc¥ IaH]rewew
process. A separate certirication review process would not be necessary. The
gr%gram being contemplated at the federal level would likely require a séparate review
nd"approval process.

Regnardin% Recommendation #7 of the Council's relport, we defer to the recent opinion
from the Department of Law and we offer no further comments at this time.

| belieye the Mask force* referenced in your letter Is the 'Ne otlated,Rulemakmng
Committee* (IREGNEG) that was formed by the Coast Guard to assist In drafting tank
vesse| regulations to im Iemen‘ the man?ate (ifthe Qil. Pollution Act of 1990 (0 A,9(()2.
The Statf of Alaska was not selected t ormalg/ garnggafe on. this adw?or}/ committee
(see enclosed letter from Admiral Henn). The State of California was selected as a
member of the REGNEG Committee and has agreed to Informa%r,epresent Alaska’s

and Washington's views as p?r ?(ur,a%reement deer the States/British Columbia Oil
ng Ta%k F%rce However, Alaska IS ot bound In any way to a consensus that may
b reached hy the REGNEG Committee.

Other states selected for membership on the REGNEG Committee Include Louisiana,
Maryland and Wisconsin. Both of Alaska's Regional Citizen's Aavisory Councils are on
the Committee. The majority of the_committee membershlg IS comprised of il end
shipping Industry representatives. There la only ona member from the environmental
Interes gr,oups. The REGNEG, Committee has’been aat up by the Coast Guard under
the autnority of the "Negotiated Rulemaking Act of 190"

Since January, staff fronhtms Department have attended. two of the last three meetings
Inano ?e,rv r status. [he committee has been attemBPrJg t0 reach consensus fonte
ISSUES Of 'adverse weather", ‘maximum FXt r,]t racticanle”, "on boar %arna €0
equipment™, “plan contents’, Vesse| applicanility’, and “contractor certification’, The
most,dﬂ‘ﬂcult ISSues seem 10 be_definin Fes OnSﬁ stan%ards for. dveBse weather" and
maximum extent practicable*. These definitions have the potential 1S become

substantjally different than tha counterpart provisions found in Alaska's laws,
speuﬁcaMhe response planmcng starP(?ar S ngen In AS. 480403&%?3%,
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DlscHssmns ﬂt tho REGNEG Committee on the sub)ect of "contractor celrhhcahon have
touched on the Issues of ty ge of Services, capacity/quantity of serV|ce ocahon Self*
as essment an Coast Guard Ins echon/certlhcafhon Issues stil funder ISCUSSION
Indu eeE(EiICtl ? w verification Is to be Wew re uer} of verifi at‘on/ e(hhcahon
the possinllity of fun mg Verl ca(hons sg rills rom eral Oil Spill Lia tg/Trust
Fund, and contract validity. Endosed IS a copy of the Working Group Issue paper

concermng this matter.

We have.a DEC sﬁaff member at REGNEG meehng s this week. The next committee
meetm |sschedued for the week of March 9tnroug 13nWas ington D.C, The
Goast Gu8rd plans to pubhsh the Nohce of Pro osed Ru emakm In the Fe%eral
Register on_or a 1Qut May 1 E(};oa s to ha an adcg) ted rule’inp ace which may
Include RAC certification, byAugut 1992 and in effect yFebruary

| hope these comments are hes onsive. to your request and we look forward to
working with you In the development of apzrophat legislation.

Sincerely,

CIP/MAC/IA/Is
Enclosure:  January 7,1992 letter from A. E. Henn

cC: Jamce Adair, SBedaI Assistant, Commissioner's Office
irector, Division Spill Prevention and Response

Mike Con
Lynn To \WKent Sedion Chlef oPPM



Chris Pace
Tracy Sherrer
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March 26. 1992 Sent by telefax - hard copy to follow

Rep. CliffDavidson
Chair, House Resources Committee

Subject: CS FOR SPONSOR SUBSTITUTE FOR HB 640 (0 & G)

Dear Rep. Davidson,

United Cook Inlet Drift Association (UCIDA) represents the 586
salmon drift permit holders in Upper Cook Inlet. Some 350 permit holders
are current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United Fishermen
of Alaska (UFA).

UCIDA opposed HB 196 which was passed with a one year sunset
provision last year. CS for HB 540 is even a lesser standard of liability than
HB 196 and, arguably, even a lesser standard than that found in Federal law.
Both HB 196 and CS for HB 540 represent poorpubllc policy. IVe enclosed
our comments from last year on HB 196. These comments are fully
applicable to CS for HB 540.

HB 196-3hQuld.be.-allowed to sunset and we should return to the
standard of Tegligencell

As an active member of the Oil Reform Alliance (ORA), UCIDA Is in
agreement with the stand ORA has taken on this Issue. It could be Inferred
from some of our comments on HB 196 that UCIDA feels that Alyeska is a
RAC. We feel that studies undertaken by the Citizens Oversight Council,
make It clear that Alyeska Is required to respond to TAPS spills and that
Alyeska is NOT a "voluntary™ RAC. Furthermore, UCIDA feels tnat IfAlyeska
continues to claim to be a RAC and that, therefore, It Is not required to
respond to all TAPS spills, then the legislature must protect the public
interest and require the Pipeline operators to create a response organization
that Hill respond.

UCIDA represents fishermen who were severely impacted by two
TAPS spills in three years - Glacier Bav (1987) and Exxon Valdez (1989) .The
Issues of responee and liability, therefore, are of vital interest to our
members.

As a final comment, lwould like to note that the Cook Inlet Regional



Citizens Advisory Council created by OPA 90 Is also opposed to thi?
legislation.

Il would appreciate it ifyou would distribute a copy of this letter and
our comments on HB 196 to the members ofyour committee.

Sir

Theo Matthews
Administrative Assistant

CC: House Sponsors, CS FOR HB 540
Senate Special Committee on Oil and Gas
Citizens Oversight Council
C1RCAC
Oil Reform Alllanace
UFA
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April 10, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES CS forHB 196 & ITS OBJECTIVE OF FURTHER
LOWERING LIABILITY STANDARDS FOR RAC®S.

In both 1989 & 1990, the Alaska legislature lowered the standard of
liability for RAC"s from the normal standard of "strict liability”, i.e. liable for
whatever injuries the person caused, whether he was negligent or not.

Presently

1. RAC"s are ONLY liable ifthey are negligent or engaged in intentional
misconduct.

2. RAC 3 are ONLY liablewhen his or her own acts or omissions cause
injuries.

3. In 1989, legislature stated that:

To show negligence by a response action contractor, a claimant must
show that the acts or ommissions of the contractor under the response
action contract were not in accordance with generally accepted professional
standards and practives at the time their response action services were
performed.

4. Negligence is found ONLY when itwould be unreasonable to act as
the liable party did, in the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of all
RAC 3 - Including fishermen and local communities. Ucida feels that no

change 1is needed.

UCIDA would, however, like to comment on the actual issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements in a format that is directly actionalble. To the best of
our knowledge such coverage that exceeds the $20 million ball park Is
impossible to get. Alyeska then requires $1 billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
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legislation that will reduce Alyeska®s liability exposure to Incidents of gross
negligence In the hope that, if successful, Alyeska will Impose requirements
that Tesoro can meet,

UCIDA regards the above scenario as little less than blackmail on the
part of Alyeska. What will prevent them from requiring $5 billion In directly
actionable Insurance next year? UCIDA does recognize, however, that Tesoro
has a legitimate problem with this bonding requirement - It literally has
been placed by Alyeska between the proverbial rock and a hard spot. UCIDA
has expressed both of these sentiments to our local Borough Assembly and
to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation -which is not needed- with language that addresses the real
issue - bonding requirements that are reasonable but that can be capped In
some manner to prevent Industry from using them as a lever to undermine

good public policy.
We would like to suggest two possible options:

1) Legislation that would limit a RAC"s ability to require proof of
financial responsibility to a level no greater than that required by the state in
AS 46.04.040. UCIDA understands that the level set in AS 46.04.040 should
not be static - it clearly will be adjusted from time to time by the legislature
to conform to good public policy.

2) If an RAC requires bonding requirements above those set In AS
46.04.040,. then the RAC should be required to accept oil pollution
Insurance syndicate coverage.

In conclusion, UCIDA does not support changing current state Uablility
statues. Even the concept of a sunset provision and a 30 day
window Is poor public policy. Alyeska and other similarilly situated RACs will

turn over spill resonse to any spiller well within the 30 day window.
Legislation 1is needed to address Tesoro3 immediate dilemma and the
general issue of bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA
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cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gall Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Glllman
Gene Burden, Tesoro
0il Reform Alliance
UFA
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April 23, 1991

Representative Dave Donley
House Judiciary Chair

Dear Rep. Donley.

United Cook inlet Drift Association (UCIDA) represents some 400 of
the 585 Cook Inlet salmon drift permit holders. UCIDA would Ilike to
express our continued opposition to CS for House Bill No. 198 which was
reported out of House Resources.

You have already received two presentations we made to House
Resources on April 10 and April 16. 1991. Rather than repeat our positions
we will try and brelfly summarize:

1) Current liability statutes for RACs 1in fact do comprise Good
nmmmritmn concepts. In 1989 and again in 1990, the legislature limited RAC
liability. RACs are currently liable only for their own acts or omissions which
cause damages if those acts or omissions "were not in accordance with
generally accepted professional standards and practices at the time their
response action services were performed. "(AS 48.03.823(a)).

2) Current liability statutes constitute good public policy in balancing
the public®s interests and the legitimate concern of RACs. Under current
legislation, damaged parties are not covered under all possible scenarios.
This fact is outweighed, 1in part, by the public good that is served by a
prompt response by RACs doing their best - i.e. "performing in accordance
with generally accepted professional standards ... etc.”

3) 01 for HB 196 does not address the issue that is driving this
legislation - bonding requirements by Alyeska * the "Seven Sisters" (B.P.,
Exxon, ARCO, Unocal, Mobil, Amerada, Hess, A Phillips) - that Tesoro
cannot meet. No one should be under any illusion that this is anything other
than strong arm tactics by Alyeska aimed at lowering its own liability

standards.

Recently, RACs other than Alyeska have Jumped on the band wagon. It
is only natural for any private enterprise to seek to Insulate itselfas much as
possible from any liability for its actions. We would remind the committee
that there has never been a spill in Alaska for which a RAC could not be
found. Indeed. RACs fell all over themselves to get a piece of the action after
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the Exxon Valdez spill. Finally, In this regard, to the best of our knowledge
the only RAC alleged to have acted negligently during the Exxon Valdez was

Alyeska,

Alyeska has made statements referring to the "simple negligence"”
standard and how if it responds according to its plan with the state, but
loses some oil from a boom, it could be held liable (Clarion 4/18/91,
enclosed). This leads us to conclude that Alyeska either has not read AS
46.03.823(a) or that they are not prepared to fully inform the public about
current state statutes.

It is obvious who stands to benefit from the lowering of RAC liability
standards. The other side of the coin Is that the cost of damages wUl shift to
someone else.

Who mav suffer? Since "strict liability" for an RAC 3 own acts or
omissions has been already removed by current legislation for most
Instances, injured parties currently must show negligence - i.e. currently
litigation is necessary to show that the RAC did not act "In accordance with
generally accepted professional standards ...etc."

CS for HB 196 purports to place liability for the acts or omissions of a
RAC for which the RAC 1is not liable under AS 46.03,823 (gross negligence)
on the party strictly liable for the spill as defined inAS 46.03.823(a).

UCIDA has some doubt about the responsible party being forced to
assume liability for damages caused by a RAC not directly under its control,
let alone the actions of 2nd & 3rd party RACs or volunteers. Indeed, it is
somewhat surprising that attorneys for those owners who might be held
strictly liable for the release are not very actively opposing this shift of
liability on to their clients.

However, ifwe concede that it may be possible to shift this legal
liability to "responsible parties strictly liable” for the release, UCIDA
contends that for negligent acta by RACs, victims will often have no practicle
or legal resource for compensation for the following reasons:

A) The responsible party may be unknown.
B) The responsible party may have few ifany assets.
C) Under AS 46.03.758 3(h), the responsible party is not liable for
civil penalties ifthe discharge occurred soldy as a result of:
1) An act of God,
2) An act of a third party withwhom the person charged has
not been made Jointly & severally liable,
3) A negligent or intentional act of the state of Alaska or the
United States, or
4) An act ofwar

Finally, UCIDA understands the provisions found in the Federal Oil
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Pollution Act of 1990 (Sec. 4201) are being cited as precedents for the
present legislation. Federal legislation of this type represents the lowest
common denominator In terms of liability standards. Alaska and many of Its
fishing organizations. Including UCIDA, fought long and hard to maintain the
state 3 rights to craft legislation and set liability standards higher than the
federal standards. The House Senate Conference Committee which drafted
this legislation was not receptive to input from the public with repect to
limiting industry liability.

In.CODCIUFi IQI IL

1) Tesoro has a legitimate concern with its bonding requirements, and
UCIDA requests that to the extent possible this legislation be recrafted to

address the bonding issue.

2) Legislation probably cannot be expected to resolve this dispute
between members of the private sector.

3) Current liability standards represent good public policy and does
not cover damages for all Instances.

4) By wusing the gross negligence standard, the State will greatly
Increase the instances where damages from negligence cannot be recovered.
Further, 2nd and 3rd party RACs subject only to a gross negligence standard
pose a great risk to the public.

3) CS for HB 196 will add another layer of legal protection for
and reponsible parties and added expense for victims. Even If liablility can
be legally shifted from RACs, victims will first have to go to court to attempt
to show that the RAC was grossly negligent. Falling this, no responsible party
would accept that liability.

UCIDA appreciates this opportunity to address your committee.

Sincerely,

Theo Matthews, Administrative Assistant

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gall Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance
UFA

RACS
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Uyeska blasted for billion-dollar bond
ATWYI Teaoro officials say drey can't possibly  bilky ia die eventofa spsfi. ~of the state's liability reqauemeata,
WACMo0 meex the icquueaccof. Aad 0acs (ey get ~_“They're using Tesoro," Gilaur said. Alyeska ~asked the owoer-operaior or
90 peneot ofiie aade oS CortheirNBcuid  “They're being enrcaaoodtde.” charter of the vessels to Pledge a billion
okMgfr Mayor Das QUmas Wodaoday  refinery Cron VUkkz, tlae refinery would be ~ Bat Alyeska spokesperson Mamie loan  dollar bond, which, simply put, indicates
ted Alyeska Pipeline Service Co, Cor inxenons trouble if it was do longer able to ~ said Ac $1 bimkm requirement is necessary — they would have access to funds to manage
A be as “mbc iinnlilf<* (V f Ap from iW Ljaid Tesoro vice became of the liability Alyeska could be the daims arising frocaaspil.”
threaten to dhat down Tksmo-Alasfcx — Gene Bunk™, _ _ subject lo if it responds to a spill from  The other five companies operating ves-
vietm Caf."t iZ\xdn te&otxy. . “Gilman said the major aaeoiber compa- lhaorom anothershipperbPriooe Wiliam ~ sels b Prince William Sound — EXxxon,
Jycska it reqonbg Thaoao to come «p  nies of Alyeska — Exxoa. British  Soorel. o BP, AKCO, Shell and Chevron— have
i 'aJ1 billon bondto oooriose dapping Fctrokw ard ARCO — are asmg Thsoro ~ “Alyeska serves as the initial response ~ beat able to comply with the S1 billion re-
hoat the Alyesica pipeline terminal in  asa E)awn iaordertopanw die Legisla- actioncootndor for thoae vesselscaUng at  gabtmem, aaasnty bg pmg% hiUioab
Jex 10 CookX/l et tes to pass a bill wsnacting Alyeska's lia-  die loreInal in Vaidcx," afas said. *Bttsa» h hVI* yap*
0



Cmateusd burn pegs 1

Bur Teaoro csn't do that, B*r-
deoaaid.

Al fiveofdum other compa-
nies me very, very Urge cocapi-
mcs," he aald. *Thre whole compa-
ny's onlly woedi $200 million To
came 0f wMiabow! of a bilbo*
IViMift U Jog wet poaadkcT

Be dmda Ttooto should wot bo
required to pwlnp et Urge an
waw!l u da aher companies
became Haw transports oofy a
mall pescanmgc of dm oil cow
lag bom the "final, iu tanker
loadr ate— dtm ilor. and it baa
taken aaany p w a iw mcamrees,

the I fotrodoction
of adouble-hammed tackxx.

Alyeska and Teaoro have
wedtxd oat a temporary agree*
mK0t 4m alowa Tfcs0a0 10 cowrie-

a* operating io tho Sowed outil
Jul-. 1 with SI MIBon iw ianar-
aoae, nrhcr thoa a hood. ,

Alycaka u jt k auty lower its
rcqiaacments if the Legislature

panes aM | Uniting Atycafca'i li-
aanK in caac problems occur
wbm k responds to a spill.

* [be coms 0f the probleao rests
with the state's current liability
laws," Isaacs said.

The way the law stands now,
the standard ofI|ab|I|t?/ Is “skipk
Dcfligeacc,” which [saacs said
coaid” mean if Alyeska responds
according to its plan with the
suae, hat ImdvencmJy loses some
ail boat a boon, k coaid be held
I]M*

Alyeska wants the standard of
liability fara g k1 MMOdOT » ho
"gross negligence," which is haid-
er to prove bt coast than rr.mpic

Tcaoro also favoa sach a btQ
became k woaid tkak tbe Uabflky
lor the Cook late apill rrapoosc
coopT snwe of which Ihuoro is a
memhce, _

Bat fishing and environmental
groups are opP_osed toire idea be-
came drey believe k would lessen
tbe incentive for apdl respondcti
lo be prepared.

A comgromise b*M, which
soughs to nouts Uahdiry but on_l?/
for the first IS days after a spill
aod only if a company does not
"substantially deviate™ from its
cnrtitgency plan, was passed out
of Ac Home Resources Commit-
tee Tuesday. o

But Alyeska ia not satisfied
with tbe langnage ia Ihe bill,
Isaacs said The bill ia helpful,
hut h doesn't go quite far
coca*," dresmd
scotbggnaga docs not aHow, us to
gktiw VmiTmA

Mayor Gibran abo favoa leg-
isfatian limiting spil respoodea’
liabdky became die Kenai Penio-
sufa Borough k a member of the
Cock Inlet response cooperative
and taapayea could abo be held
tiabie far problems resulting from
the cooperative's response to a
ap&l

Bet Gkman, a former state sen-
ator, does oot believe die lcguU-
tion will pass. He aays die bdl ban
to get through two mote House
committees and the full Hoase

“We feel p-

Pbonhijla Qlaugm, Anui. 18,1991

Alyeska: Company says state’s liability laws are to blame

and the Senate, and he doesn't be-
lieve that wifi happep io the re-
maining 34 days of the legislative
yffWo

~ He believes Alyeska ia being
inflexible about the bill.

“They don't want anything less
than gross r]efk;ll_gence," be said.
"What | thiak ia happening ia
Alyeska n trrmg to get ire poo
negkgcoce standard, and drey're
domgk onbe backsof Tesoro."

“The big Aree (Exxon, BP aod
ARCO) are usiag this thing un-
mcrdfkJly and nnaecessariiy,**
Gkman said.

Isaacs says that Alyeska is
"very sympathetic to Tesoro’s sa-
nation.” . .

"W ewould hice to find a way to
mccomaaodtee Tcaoro's Wy
stiU protect Ihe company's
(Al edca*!)habﬂlty."she said.

ome of Ibaoto"s supported in
boroogh and state government
have suggested the Alyeska
owner coaopaoics are tiyiag to pm
Ifesaro onl of business, but Isaacs
denies that aod Gilman says he

does not believe that's die case,
either.

"But if that's the fallout, drey
could care lets," he said. "The blg
gays jost don't care, They coul
care less if this refinery closed
down."

The Kcaai Fernanda Borough
Asstembly cares a great deal, bow*
eve

Tfcaoro employs about 130 peo-
Ble on dre horough, seconding to

urden. Ihe company ﬁrowdes a
good chunk of borough tax rev-
caoGft,

Tbe Borough Assembly mmoe*
mously ﬁassed_a reiohdina Tues-
day night, which was supported
even b?/ fishing groups, caging dre
Legislature to intervene on
Tksoro'f befaall

Bardca says if Tesoro and
Alyeska can't’come to an agree-
ment, Teaoro wid Be and again*
tbe pipeline company, which
woaid Include seeking an bymo-
tion to aflow tbe compeay lo ceo-
tioae shipping out of Prince
Wiliam Sotmd Mher Jotre 1.
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N vember 14, 1991

Mr. Larry Smith. Chair
CIRCAC PROPS Committee
Kenai, Alaska 99611

Dear Mr. Smith,

I have reviewed the 10/28/91 DRAFT Report prepared for your
committee by Mr. Mertz.

This report and others currently underway are a result of the passage
last legislative session of HB 196 which effectively reduced the standard of
liability from simple to gross negligence for RACs, UCIDA continues to
oppose this reduced standard as bad public policy. Rather than detail our
concerns In this letter, | have attached our comments to the 1990-91
Legislature for your Committee®s Information.

As noted in our letter of April 10, 1991, to Rep. Davidson, UCIDA feels
that the passage of HB 196 relates nfljL to good public policy but to what we
feel was a temporarily successful attempt by Alyeska to blackmail Tesoro into
spearheading a drive to reduce Alyeska 3 liability exposure as a RAC. Further.
UCIDA recognizes the economic importance of Tesoro to the residents of

Kenai Peninsula.
Two major 1issues drove and continue to drive the Alye3ka/Tesoro

issue:
1) The "direct action”™ bond originally demanded, 1i.e. the type of bond
required, and the dollar amount of the bond required by Alyeska, and

2) Tesoro"s natural desire to continue operations and the hope that
passage of HB 196 would lead Alyeska to change itsdemands.

In the Specific Proposal Analysis of the RFP for the Mertz study:
e #1(b) addresses bonding requirements.

e #4 asks for an analysis of the effect of granting limited or complete
immunity to RAC"s.

It is with respect ot these two requests that 1 would like to address
the majority of my comments.
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fUmrflng Ramilrmrnanti: True and Amount

XZfifi

The Draft discusses the amount of "financial responsibility”
requirements in several places but does not mention the various "forms or
types" these requirements may take. Given the importance of this Issue to
Tesoro and Kenai Peninsula residents. I recommend that Mr. Mertz:

1) Analyze the difference between a "direct action bond™ and "a
combination of general business liability coverage” found in the Draft
on p. 19.

2) Analyze whether or not a "direct action” demand by an RAC 1is even
"reasonable™ in light of the fact that all claims must be adjudicated and
no insurance monies will be distributed to anyone prior to some final
Judgement.

3) Investigate the maximum amount of "direct action” coverage that is
currently available.

4) Analyze what, ifany, options are available for the State to require In
statute that RAC 3 accept "a combination of general business liability
coverage, ..."as noted in the Draft on p. 19.

5) Analzye whether or not a demand for a "direct action”™ bond in
amounts that a RAC is aware are not available would constitute a
criminal or civil offense - e.g. anti-trust or similiar statutes.

Amount

As noted above, we feel that Tesoro clearly hoped that the passage of
HB 196 would lead to Alyeska changing both the type - direct action- and
amount - $1 billion - of financial responsibility required of Tesoro.
Apparently, Alyeska did drop the direct action requirement but, as noted by
Mr. Mertz on p. 19. Alyeika .riiaad rather than lowered It* financial
rn«pon«Q><iltT rannirMuanti for Tesoro.

In his Summary of Insurance Requirements on p. 19, Mr. Mertz
merely notes that "the amount of financial responsibility required by Alyeska,
however, appears unique."” Mr. Mertz noted on p. 19 that "this requirement
has caused a considerable amount of difficulty... and was the prime
motivating factor behind passage of the bill which became AS 46.03.825,
limiting RAC liability". Therefore, 1 feel that the public - whose interests
CIRCAC should represent e« should expect an in depth analysis of this
requirement.

As noted In our correspondence with the legislature, given the current
state of affairs, UCIDA can see nothing to theoretically prevent Alyeska next
year from raising its financial responsibility requirements for Tesoro to $10



billion unleBs the legislature passes a bill exempting Alyeska from liability
even in cases of gross negligence.

lwould suggest the following be investigated by Mr. Mertz:

1) Can the state legally limit the demands place by one sector of
private Industry on another sector of private industry. If so. for what

reasons?

2) Can the State require that an RAC adjust its financial responsibility
requirements based on the capacity of a tanker - e.g. IfExxon must
provide $1 billion for a super-tanker could the maximum demand for
>1/2 a super-tanker"™ be limited to $500 million?

3) How have other states addressed this issue?
4) Are anti-trust or other civil offenses issues potenially at play?

The Draft by Mr. Mertz, covers a wide range of issues very well - but in broad
strokes. UCIDA hopes there is time and adeauate funding available for Mr.
Mertz to provide a more In depth analysis of the two bonding issues we have
raised. Further, UCIDA 1is aware of Mr. Mertz 3 past work in this field as
Assistant Attorney General and would therefore hope that recommendations
accompany his analysis.

As noted in my Introduction, UCIDA feels that the current statute AS
46.03.825 was not necessary and represents a bad public policy that
resulted from the demands of one sector of private industry on another
sector of private industry. The ultimate irony of the situation is that this
fiirther limitation of RAC liability did not even really produce the desired
results for Tesoro.

Section #4 of the Specific Proposal Analysis ask "What is or would be
the effect of granting limited or complete immunity to response action
contractors?" Throughout the Draft Mr. Mertz makes references to concerns
the public should note. Iwould reccomend:

1) A more detailed analysis of the changes made by the legislature in
1989 and 1990 and the resulting status of RAC liability prior to the passage
ofAS 46.03.825 in 1991.

2) The "upside™ benefits from the passage of AS 46.03.825 from the
perspective of a RAC Is clear in the DRAFT .Mr. Mertz lists some questions
whlcn dearly require answers on p. 11 and also discusses the concerns the
public should have IN THE ABSENCE OF A b m powsibije pamtt ,p,22-23.
lwould suggest the FINAL MANUSCRIPT should Indude a section listing all
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of the identified "downside effects" for the public that have resulted from
the passage of AS 46.03.825 as it is currently worded and any
recommendations that Mr. Mertz has to offer. In this regard, | hope our
comments to the legislature in 1991 may be of some service.

UCIDA appreciates the opportunity to comment. The DRAF
represents a good initial effort effort and | hope my comments can be of
some use toyour Committee.

Theo Matthews
Administrative Assistant

cjd

cc: Senator Lloyd Jones, Chair, Senate Resource Committee
Senator Paul Fischer
Rep. Cliff Davidson, Chair, House Resource Committee
Rep. Mike Navarre, Co-chalr, House Finance Committee
Rep. Gall Phillips
Rep. Jim Zawacki
Kenai Borough Assembly
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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Regional Citizens* Advivory Council i 601 W."I ffth Avmuo. <uiie 500 / Anchou<\ Avkitt 99J01-2254 / 1907) 277-7222 Tax iCopi 217 4523

March 6, 1992

Re(g)resentative %Kay Brown
P.0. Box V
Juneau, AK 998’ .

Dear Representative Brown:

While Mr. Hudson is correct that the United States Coast Guard is
deye_lopln% a certification system for response resources, it I mP{- m
opinion that the State of Alaska would be wise to pursue a parallel

course bY’ making response action contractor certification a_condition

to the relief of liability immunity. If an industry is to be given an
immunity to foromote an increased response capability then that
industry should be required to demonstrate that response capability
does exist, s available, and is reasonably capable of mounting a

credible performance in any future oil spills.

ft,. *

The following are answers to your questions.
c

| wiialis. te. stats of tre feceral . RAE aataficatyh progran?
Response action contractor certification IS an issué being considered
by the negotiated _ruIemaka committee for vessel response plan
requlations. This is a supplement to the normal rulemaking process.
While the Reg Neg committee _maY_ issue a recommendation  for
response action contractor certification, the final decision will not be
made by the United States Coast Guard until the proposed rule
undergoes a 45*da§ public review and a review by the Office of
Management and Budget and the President’s Council on _
Competitiveness, There are those that do not want response action
contractor certification and they will have opportunity to be heard
before the rule is published.

Has a decision dc.finiiclv-bc.cn made to proceed with a “ederal
ccnificAiifinl No.

*
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Page 3 RAC Letter to Representative Brown

Thank you for considering my views on this matter. If | can answer
any question please call me at 277-7222.

_ _ 3 Negotiated Rulemaking Committee
Representing the Regional Citizens'™ Advisory Council

cc.  Scott Sterling/PWS RCAC _
Michele Brown/Citizens' Oversight Council
Representative Bill Hudson
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Page 2 RAC Letter 10 Ryoresmitative Brown

2. TQ_whqLKin(LoL-BAC.S WC).uld a -federal certification ?ro ram apply?
The envisioned program Would apply to RACs desiring to De listed &s
a primary response” resource in a vessel response plan.

Would the federal certification process being discussed fully address
the-Cflncerns_about competency and preparedness of RACS
responding. tQ Cul ajid-ha7ardous substance soills other than those bv
vessels? ~ The proposed program would not app_lg{] to hazardous
substance spills.  The EPA has been charged with writing regulations
for facility response plans, and MMS is charged with writing
response plan regulations for offshore platforms. | understand both
agencies are watc mP the USCG process closely, but they have not
yet developed regulations.

3. Has_.the. regulMorv_negotiating committee examined, the possibility
of complementary, state and federal certification programs? Yes, it i
Part of the concept. The Reg Neg working group recognized the fact
hat states may want to have RAC certification programs for any
number of reasons. There was participation from the states of
Washington and California, which both have forms of RAC
certification. We should strive for a program which is compatible
with the proposed federal program.

4. In vour view is the federal certification process that is under
consideration bv the committee fully responsive to Alaska's-nccds or
do_vou feel that the siate should develop a complementarg ,
certification program “of its own? The federal program is designed to
meet the needs of OPA 90. As you know the state has its own needs
under the stronger statutes our legislature has passed. My personal
advice Is that you should require those RACs listed as responders in a
state contingency plan to attest to the resources they offer, allow
inspection of those resources, participate in drills necessary to assess
the capability of the contractor, and submit that they are willing to
work tor thé state under the same terms and condifions for which
they are willing to offer themselves to contingency plan holders. |
believe that it Is time for the state to assure Its citizens that the
resources listed in contingency plans arc actually available and can
be emplo™d rapidly by a trained crew. | think the state on-scene
coordinator needs access to those resources when he or she finds
themselves incident commander at a spill. | think the state deserves
verification of the response capability they are trying a achieve by
giving liability immunity.



March 9, 1992

Alaska State Legrslature
House Special Committee on Oil & Gas

Re: Position Statement -House Bill 540

Thank yo %/ u for the o(%portunrty to O{erovrde written comments to the House Specral
Commr tee an O Gas re r g % Act to limit the Irabrlrty f? é)rl sa{)
ﬂoonse actron contractors ia Seas suRp%ts H%u N
eves this egrs ation srirgentt%r nzeded to maintain the hign level of response
capabrlrty preséntly available”within Alaska.

Ake element for success in any spil| actio effective response. Itis
Ee ative that the response notybeFr)n %rte or ela Jne 1S ueofP %rlrty To
uretat additiona manpower and equipment can b br gtto bear quickly

?n a spill _response, ACS and CISPR hav rmpl [nenr]d a mutual aig a reement

Or assisting ong .another in t e eve f a This agreement Inc rporates
demnrt rovisions to tra e lability arising out of a [es on e to the

spr in H/ regar less of fault. . The agre ment¥vsteste dur erecent

? orelands Upon receipt of & request for assistance fr m
ska an Seas hag gersonn | on site within four .hours an urteen

restpro *on sjte wrﬁ 'ﬂ lement ? r:aurpmeclnt within eight hours

catron of the spill. ~Without an effective indemnity agreement, suc
rmmedrate mutual aid Would not have occurred.

Qil sprII cooperatives within the State (ACS, CISPRI and SERVS) represent the

built 0 cprll 0 uipmont availablo within Aloclca Colloctivoly thic ic tho largoct
? IJn sprrl equi ment.in the world. By organization, these co eratives are_not
rofit. deey ave no.interest |n wer rngerrsk v? reward ese cooperatives
a}re not rovr d. F‘r)rotectron from lability they will IfIr resp(?nd tos r|Is outsige of
eir membershi

or geographic areao coverarqeb %wou eatag fyto ave
t e refources of the coopera‘ (}/ S magle l]rnavara } cause ?frssue ? liability
q&r Im ortant this wou B prcatron? Aeavarabrlrtﬁ personnel
and equipment from other sources both nationally and internationally.

Under.OPA 90, Irab”rty IS clearlg Elaceci In the hanI?so the sgrller The notable
exceptions are for the case ot gross negligence, willtul misconduct or violation of
the law. House Bill 548 I5, consistent with this federal standr Alaska a? tp)e
right to differences to the federal standard. However, these differences should



improvements and not detractions. Alaska Clean Seas views this Bill as making
those improvements.

Alaska is presently in the fortunate position to have a cadre of well trained,
experienced and professional spill response contractors operating within the
State. This capability was obviously increased significantly as a result of the
Exxon Valdez response and these organizations are now recognized throughout
the United States and the world. They are actively involved in spill response,
contingency planning, prevention and training. Without the provision of
protection from liability it is questionable if this capability would continue to
operate witliin the State of Alaska

In summary, the largest supply of spill equipment in the world is located in
Alaska. Additionally some of the best trained and most experienced responders
are located within the State, working either in the oil spill cooperatives or the
private response contracting community. Unless House Bill 540 is made law, a
significant portion of the personnel and equipment within the cooperatives would
be unavailable for response to spills outside their defined jurisdiction.
Additionally, a significant percentage of the expertise and equipment presently in
existence through the contracting community will be lost from the State. The
effort and work that has been expended over the last 3 years by the State of Alaska,
the oil industry, citizens groups and the private contractor community to provide
the best spill response capability in the world wall have been for naught.
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Citizens’ Oversight Councll

bn Oil and Other Hazardous Substances

3111 C Street, Suite 160 « Anchorage, Alarka 99603
(907)661-2101 « 561-7638 (FAX)

March 9, 1992

Representative Kay Brown
State Capitol
Juneau, Alaska 99801-1182

Dear Representative Brown:

The Citizens' Oversight Council has received your letter of March 4,
1992, Specifically, you asked the Council whether it had considered
the issue of potential state liability if the state conducti a
certification pro?ram for oii spill “response action contractors, and
whether the state could protect itself from liability.

In general, the potential for state liability through certifying oil spill
response action contractors is speculative and not substantiated in
court decisions. However, if the legislature wants to further minimize
that speculative risk, it could specitically limit the state's potential
Ilab_|I|t¥ in any legislation the legislature” chooses to enact on this

subject.

State liability is established by AS 9.50.250 and as that provision has
been interpreted by courts. The general rule is that the state is not
liable in fort when a state employee exercises due care in the
execution of a statute or requlation, or performs or fails to perform a
discretionary act.

This rule is known as "sovereign immunity". This rule is intended to
prevent another branch of gov_er_nment (i.e., the judicial) from
Interfering with the policy decisions of the executive branch. This
rule protects the discretionary decisionmaking of an agency.
However, once a decision is made, that decision must be
implemented using due care, In the context of emergency response,
this means that the agency's decision whether and how_ to respond
may be protected from tort ||ab|||t,¥, but once the decision to respond
is made, it must be carried out with reasonable care or liability could
Council Members

Harry R. Bader, Fairbanks  LooJ. Hannan, Anchorage ¢ Kathryn L Kinncar, Kod’ak
Gary P. KompkofT, Tatitick. « John H. Lucking, Jr., Unolaaka
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Representative Kay Brown, continued
page 2

resulf, This distinction is why it is not entirely accurate, as
continuously represented during the debate on this, toP|c, that all
other typeg of emergency responders are automatically fully
immunized.

In any case, there does not appear to be precedent in state court
caselaw finding the state liable for Its actions in certifying, licensing,
approving, or otherwise re?ulatmg conduct by professionals.
Considering the considerable number of professions, and individuals
that the state licenses and certifies, that fact is significant in itself.
However, there have been lawsuits brought on the the theory that if
the state licenses someone, rhe slate is somehow “in the loop® for
liability if the licensee causes compensable damage.

The state does not guarantee performance or even a certain level of
performance by virtue of the ‘state _merel¥ certifying or licensing
someone. In order to find state liability, the claimant would have to
prove that the state employee acted nePhgentIy In licensing or
certifying the person causing the harm. [n the case of oil spill
response” action contractors,” this would mean that the state employee
certifying the response action contractor did not use reasonable cére
in détermining that the response action contractor met the standards
for_certification, The state should not face exposure. for wrongful
actions or the failure to perform by a response action contractor.

In summarP/, the potential for state liability is not significant.
However, lawsuits could be brought. Therefore, the legislature could
provide for additional protection “against state liability by specifically
Including language that the state or state employee is nof liable for
acts or omissions related to the review of oil spill contingency plans
and the certification of oil spill response action contractors.

The Counci] hopes that this information is helpful to you. Please
contact us if we can be of any further assistance.

Executive Director

P. 03



going discussions at the federal level concerning the question of RAC
certification | would appreciate your comment on the following questions:

1. What is the status of the federal RAC certification program? Has a
decision definitely been made to proceed with a federal certification
program?

2. In Representative Hudson's letter he notes that the proposed federal
certification process "will apply to all tank vessels" (emphasis added)
defined under section 2101 of Title 46 USC, operating in navigable waters
if the United States. To what kind of RACs would a federal certification
program apply? Would the federal certification process being discussed
fully address the concerns about competency and preparedness of RACs
responding to oil or hazardous substance spills other than those by
vessels (ie, a refinery or terminal spill not directly a result of vessel
activities)?

3. Has the regulation negotiation committee examined the possibility of
complementary state and federal certification programs?

4. It is my understanding that the regulation negotiation committee has
been operating on the basis of consensus and that industry
representatives make up a large majority of the committee. In your view
is the federal certification process that is under consideration by the
committee fully responsive to Alaska's needs or do you feel that the state
should develop a complementary certification program of its own?

As you are probably aware, the House Oil and Gas Committee will be holding
a hearing on House Bill 540 on Monday, March 9, at 3:00. This hearing will be
teleconferenced. Any comment you could provide prior to that meeting
would be of particular value.

Sincerely,

Representative Kay Brown

cc Scoti Sterling/PWS RCAC
Midhelle Brown/Citizens' Overight Council
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16450
February 24, 1992

Tha Honorable Bill Hudson
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Mr. Hyd"son:

I"m responding to your letter of 19 February 1992 in which you
requested information on the Coast Guard®s current efforts taken
towards implementing various aspects of the Oil Pollution Act of
1990 (OPA-90). I have addressed each of these issues below.

You mention that it is your understanding the Coast Guard 1is in
the process of developing national standards to certify response
action contractors. There is no provision in OPA-90 to
specifically certify response action contractors. However,
Section 4202 of OPA-90 does require periodic inspection of
containment booms, skimmers, vessels and other major equipment
used by petroleum transporters to remove discharges. OPA-90 also
requires the conduct of periodic drills to assess removal
capabilities. A negotiated rulemaking committee is presently
developing "Vessel Response Plans and Carriage and inspection of
Di3charge-Removal Equipment”™ regulations. These regulations will
address the spill response equipment and arrangements required of
petroleum transporters to ensure that potential spills can be
adequately addressed. In instances where petroleum transporters
elect to have a response action contractor meet their spill
response capabilities it iIs envisioned the Coast Guard will
inspect the response action contractor®s equipment. The Coast
Guard is also in the process of working to develop performance
standards for spill response equipment, 1i.e. skimmer
effectiveness.

With respect to your comments on the Marine Spill Response
Corporation (MSRC), neither the National Contingency Plan nor
OPA-90 has a requirement for this organization to exist or to
maintain a presence in Alaska. MSRC has been developed by the
oil industry as a cooperative means of helping address the added
spill response capabilities that will be required by the
regulations developing from OPA-90. From the Coast Guard®s
perspective we simply require oil transporters to have equipment,
resources and commitments available to respond to oil spills as
required by the previously mentioned regulations. Whether they
meet these requirements through use of MSRC or other companies 1is

not an issue.
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You further question the Notional Contingency Plan'3 (NCP)
requirements for Ship Escort Response Vessels (SERVS) and how
they would be dispatched to respond to spills outside Prince
William Sound. There is no requirement in the NCP for SERV*9 to
respond to spills in or out of Prince Williem Sound, nor are
there presently spill response requirements for spills emanating
from tankers transiting offshore from Alaska to the ™"lower 48".
OPA-90 does, however, require issuance of regulations that will
require escort of oil laden tankers ini specified areas of Prince
William Sound. These regulations have not yet been developed.
The previously mentioned "Vessel Response Plans and Carriage and
inspection of Discharge-Removal Equipment” regulations will
prescribe how oil transporters will be required to respond to the
above oil spill scenarios.

In summary, many of the regulations which will implement OPA-90
are still being developed. Should you require additional
information on these issues please feel free to call me or
Commander Ed Page, Chief of the Seventeenth District’s Marine
Environmental Protection Branch, PH: (907) 463-2210.

Sincerely

F . ,rd
Commander, Seventeenth Coast Guard District
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"The mission of 1nt Council is lo ensure
ihe sale operation o/ Ihe oil terminals
tankers, end lacillhes in Cook Inte]

to that environmental impacts associated
with tho oil industry are minimized. -

March 20, 1992

The Honorable Cliff Davidson
Alaska State Legislature
P.0. BoxV

Juneau, Alaska 99811

Dear Representative Davidson:

The Cook Inlet Regional Citizens Advisory Council (Cook Inlet RCAC) is a non-profit corporation
organized exclusively for charitable, scientific, literary or educational purposes, within the
meaning of Section 501 (C)(3) of the Internal Revenue Code of 1986 as amended, including
without limitation the oversight, monitoring, assessing and evaluation of oil spill prevention,
safety and response plans, terminal and oil tanker operations, and environmental impacts of oil
tanker and oil terminal operations in Cook Inlet under the provisions of Section 5002 of the Qil

Pollution Act of 1990.

On March 14. 1992, the Board of Directors voted to endorse a statutory simple negligence
standard for response action contractors and expressed support for the introduction of
legislation which provides for limited statutory immunity for ‘“vessels of opportunity” that are
not provided with indemnification pursuant to a contractual agreement. It is the position of Cook
Inlet RCAC that the State of Alaska should do all within its powers to protect the environment and
natural resources of this state, including its people. The Board believes enactment of a
statutory simple negligence standard will provide the state with the necessary protection and

ensure rapid response to an oil spill.

In addition to taking action on this issue the Board also took action in expressing opposition to
the enactment of sponsor substitute for House Bill 540 (SSHB 540). Since the Council meeting
of March 13-14, 1992 further modifications have been made to this proposed legislation. Cook
Inlet RCAC respectfully requests the Council be kept informed of hearings and provided copies of
any new language or legislation which are introduced and/or acted upon prior to the end of the

legislative session.

In considering these issues Cook Inlet RCAC also discussed HB 196 which was enacted during the
1991 legislative session. The Board of Directors voted in favor of allowing HB 196 to sunset in

June 1992.

Cook Inlet Regional Citizens Advisory Council

11355 Frontage Rd. ¢ Suite 228 » Kenai. Alaska 99611 « (907) 283-7222 « FAX (907) 283-6102




As mentioned, Cook Inlet RCAC would appreciate being kept Informed on these issues. Should you
have any questions regarding the Council's position please do not hesitate to contact me either
through our office (283-7222) or home (235-8252).

Sincerely,

/C ’K CfolL*-t/c

Ken Castner-"/
Cook Inlet RCAC
Board of Directors

cc: Cook Inlet RCAC Directors
Prince William Sound RCAC
Citizens Oversight Council on Qil
and Other Hazardous Substances
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A BRIEFING PAPER ON
RESPONSE CONTRACTOR IMMUNITY (HB 540) U RELATED ISSUES

by Riki Oct

Response contractor immunity is no longer an issue which, as in
1991, can be considered in and of itself as HB 540 attempts to do.
The Citizens®™ Oversight Council ('Council™) report on oil spill
response contractors to the legislature iIn 1992 opened everyone®s
eyes to all the issues at stake over immunity. The following
attempts to identify, clarify and summarize these issues for those
of you who do not have time to read the Council®s excellent 133*

page report.

|Iaauﬁﬁ'.— LeaisJlatl”™e_Ris tgxy _g-£ bc”bojlse._Contro <ILgx
mmunity

Last year, the legislature passed HB 196 which limited liability
for response contractors for the first 15 days of a cleanup. The
new law was effective for one year. The primary advocate iIn
J2llnllc Cor HB 196 was Tesoro, the primary advocate iIn private was
Alyeska: in seeking to reduce its own exposure to spill cleanup
liability, Alyeska required a CI billion direct action bond from
Tesoro. The big oil companies loading in Valdes (Exxon. Arco, BP.
and Amerada Hess) could pledge their assets, however the bond was
more than Tesoro was worth and tho requirement threatened to put
the small i1ndependent out of business.

Faced with going out of business, or at a minimum a lawsuit with
Alyeska, Tesoro asked the legislature to limit liability so
Alyeska would reduce the bonding requirement. HB 196 was commonly
known as the "Blackmail Bill." whllo public interest groups
including thu Oil Reform Alliance lobbied against HB 196 on the
grounds that reducing tho state"s liability standard was bad
public policy, tho legislature felt compelled to do something for
Tesoro. Tho legislature passed a compromise bill that limited
liability for 15 days with a one year sunset clause and requested
tho Council to look into all the issues and report back to tho

legislature.

This year Tesoro is again taking a load advocacy rolo (with
Alyenka and i1ts owner companies not far behind tho sconos) for HB
540 which seeks to sot the state®"s liability standard m~ch lower

5 M<1¥*,  AmlMafr. Alashe 1+ (Mil [T< Mil
M
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than the federal standard under the Oil Pollution Act of 1990
(OPA90). As many of you recall, Oil Reform Alliance member * s
actively (and successfully) lobbied to preserve the right of
states to set stricter standards than the federal government
during the passage of OPA90. The oil industry lost this battle in
Congress and has now lobbied in every coastal state to achieve

"consistency with the federal legislation.” Unfortunately,
nineteen other coastal states have caved in to the oil industry's
lobby and have provided immunity--with some noteworthy
stipulations--for response contractors (p. 53*56). (Note: all

citations are pages from the Council's report mentioned above.)

Isawej HsgliaLfinsLEL yfirfl3ia Jlr.Qaa_HE31l igenes

The basic negligence standard in law holds response contractors to
a "duty to exercise reasonable care so as not to cause injury to
another through the contractor's own actions. If the contractor
does not exercise the level of reasonable care that a reasonable
person would under the circumstances, and if the contractor's
actions cause foreseeable injury, the contractor is liable for the
damages it causes" (p. 24-25.)

HB 196 reduced the lia bility standard from "basic" to "gross"
negligence for response contractors for the first 15 days of a
cleanup; HB 540 eould reduce it to gross negligence, period. The
Council recommended a lia b ility standard of gross negligence OHLY
IP a complete package for improving response was adopted including
their other recommendations discussed below (Rec. #1, p. 8).

It is misleading for proponents of HB 540 to imply that the

spiller will always be held liable for the contractor's negligent
actions. In many instances, such as an act of God, war or simple
negligence by the State of Alaska or the U.S. government, the

lia b ility of spill cleanup and compensation for acts of negligence
by response contractors has been shifted to the public. Further,
in the case of an orphan spill or an insolvent spiller, extending
immunity to contractors w ill most likely result in private parties

boing unable to recover damages for harms caused by the
contractors (p. 47).

Under Alaska law pro-dating passage of HB 196, the spiller and the
response contractor were held "jointly liable" for damages caused
by the response contractor. HB 540, by holding only the spiller
liable, leaves the public nowhore to go for damages from response
contractors in tho cases mentioned above.

0
But the issue here is not simply a matter of compensating the
public for damages. It is obvious tho public doesn't care who
pays for damages. It is vastly more important to prevent

additional damages to natural resources from happening in the
first placo from no or poor response.
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Removing tho throat of lia b ility provided by the basic negligence
standard eliminates the strongest motivation for contractors to
exorcise reasonable care, that is, there w ill be no incentive for
tho contractor to take tho precautions and the care that it
normally would.

The Council recognized this problem and recommended that a
certification program containing "minimum professional standards”
for response contractors be implemented in_jZQnJmiCLIQU u itii the
reduced lia b ility standard (Rec. I 3, p. 9). The Council
expressed concern that if lia b ility Ilim its were granted
without a corresponding certification program, damages to
natural resources could increase (p. 10).

liisithil:___A_Guarantfe.d_Bfisponse
There is a problem with existing law in that the state currently
has no way to order a contractor to respond to a spill. The law
mandates contingency (c) plan holders to respond and be subject
t< all orders of the state or federal on-scene coordinator.
However, c-plan holders have become increasingly reliant upon
response contractors to conduct the actual response. There is no
way under the state's current approval process for c-plans to

ensure that the contractors listed in the plans will actually
respond.

Proponents of HB 5*10 argue that granting "immunity" (i.e., gross
negligence) w ill ensure a "bold and decisive" response, because
contractors, freed of worries from lia b ility risks, will rush to
respond to spills. Interestingly, several service contractors
have testified this year that they w ill not respond unless they

have immunity (gross negligence), yet DEC is approving c-plans
which list these very same contractors as the responders. HB 540
does not set up a mechanism to clearly mandate in law that

contractors listed in c-plans w ill indeed respond and w ill be
subject to all orders of the on-scene coordinator. (HB 540 has
been nicknamed tho "Field of Dreams B ill": give them immunity and
they w ill come.)

The Council recommended that the certification process include
requirements for (1) a guaranteed response (duty to perform)
including ro orphan spills, and (2) language that subjects
contractors to all orders of the on-scene coordinator (Rec. 02,
#5, «6, p. 8-10).

laaue: Altemativfl _Way.a to_Provide Immunity in Sneclal
CAfilia

#
The Council argues that providing immunity to contractors and
requiring a response (as opposed to just requiring a response) is
tho only "fair" way to got contractors to respond to orphan
spills.
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There in an alternative approach not discussed in the Council
report. The state could offer its responder immunity to a

contractor it orders to cleanup a spill. For instance, tho Coast
Guard granted immunity to CISPRI when it ordered the contractor to
respond to the Shumagin Islands barge spill cleanup.

Under existing law, if the spiller io unknown or not responding,
the state assumes control of the cleanup and reimburses the
contractors for reasonable expenses. However, also under existing
law, tho State of Alaska has immunity as a response contractor for
itself, municipalities and villages. By providing case*specific
indem nification through the state, liability relief would not have
to be granted to all contractors as under HB 5-10.

This alternative approach would also gain immunity for the coastal
community cooperative concept sponsored by the Regional Citizens'
Advisory Council. The RCAC has requested funding for the co-op
from the state's 470 Fund. It is possible that, should this be
the funding source, the coastal co-op would receive immunity as a
state-sanctioned contractor. (A letter requesting clarification
on this point has been sent to the RCAC))

laauej Car.tiJllcallaa_oJL Reaaona.e_.CLQntractam

Proponents of HB 540 ignore the Council's recommendations and
instead argue that the certification process should be le ft up to
the Coast Guard who is in the midst of a negotiated rulemaking
(reg neg) process to develop regulations for OPA90, including the
certification issue.

The O il Reform Alliance fought long and hard for Alaska's own
contingency plan system (HB 5G7 in 1990). We need our own
CE£mifigalLiQn.-SVSLem-tQ insure.implementation of our own c-plan
system... So far, the only people who advocate the Coast Guard
position seam to be HB 540 sponsor (Hudson) and the oil industry
including their service contractors.

The Regional Citizens’ Advisory Council, which is participating
actively in the Coast Guard reg neg process, reports the process
is extremely biased in the oil industry’'s favour and strongly
urges the state to develop its own certification process.

Is-aiued Ca _tisgQrlefl of Ejb5ap,,onae_Contrac.tora

HB 540 treats all response contractors equally and so distributes
immunity (gross negligence) equally to all parties.

'‘Die Council, however, went to great lengths in its report to
distinguish among types of response contractors such as
volunteers, "paid volunteers" (like fishermen), service
contractors (VECO), industry cooperatives (CISPRI), and lastly,
industry operations (Alyeska). This distinction is important when
making arguments which types of contractors should, or shouldn’t,
have lia b ility Ilim its.
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These five types of contractors tall into two categories: primary
and secondary. The primary contractors are those listed in
contingency plans and who, therefore, are providing assurance to
the state that they w ill respond. Primary contractors include
only service conti'actors and industry cooperatives: these were

the-Council’s report”

In a similar attempt to distinguish among types of contractors and

their corresponding lia b ility lim its, "response contractor" was
defined in California regulation as people who are regularly
involved in oil spill cleanup; i.e., primary contractors. This

eliminated lia bility concerns of fishermen and volunteers.
Immunity for the latter two groups is covered by private
contractual agreement and good Samaritan laws, respectively, in
much the same way these groups were covered in Alaska prior to
enactment of HB 196. (Under good Samaritan law in Alaska, "a
person who responds at the request of the government to a declared
emergency is immune from strict lia b ility and negligence" p. 46).

Strong arguments can be made that response contractors who are in

the business of oil spill cleanup like service contractors and
industry cooperatives should be held responsible for their actions
(basic negligence). It is unfortunate that proponents of HB 540

have tried to drag in all classes of potential contractors, such
as volunteers, fishermen and even Alyeska, to argue the need for
this b ill when these classes are covered adequately by other laws.

Although the case for volunteers and fishermen was discussed
earlier, Alyeska is another issue entirely. The Council found
Alyeska is bound by federal law (Trans-Alaska Pipeline
Authorization Act) to respond to pollution caused by TAPS
operations including tankers (Sec. V.D., VII. D., p. 48-49) and
that Congress was clearly looking for a single entity to oversee
pollution control. Since the Exxon Valdez spill, Alyeska is now
claiming to be a "volunteer" responder to TAPS tanker spills and
Alyeska has required individual contingency plans from nearly 30
companies.

Both of these actions by Alyeska compound matters for the state.
Instead of one responder to tanker spills, there are dozens with
dozens of contingency plans and multiple spill drills. Alyeska
has created a management nightmare (p. 24). Further, the state is
paying a 25% share of response costs with no legal assurance that
Alyeska w ill respond to a TAPS tanker spill in Alaska waters (p.
33). This is bad business. The Council recommended that state
legislation should mirror federal legislation in terms of requir-
ing Alyeska to respond to all TAPS oil spills (Rec. H7 p. 11).

It is not clear whether the Council recommends immunizing Alyeska
or not. We believe, arguably, that it does not because the
Council states "that Alyeska has a duty to respond to and abate
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pollution relating to the operation of the TAPS and, therefore, is
nQt a resi20iise_acLtiQiL_£Qntra.ctQr_iit_iiii* (emphasis added p. 31).
The Council recommends immunity (gross negligence) for response
action contractors only-{p. 8).

The Prince William Sound RCAC Legislative Committee seems to have
interpreted that the Council does recommend immunizing Alyeska
though, because the committee stated tentatively that "it would
seem grossly premature to immunize Alyeska from lia b ility as a
response action contractor unless and until adequate leg-!
assurances exist to protect the Sound and its residents from
another Exxon Valdez" (p. 126) . The RCAC is expected to take a
formal position on response contractor immunity issues at the
board meeting on March 19-21.

The more pressing concern, however, for both the RCAC and the
Council is the issue of Alyeska as a "volunteer" responder to TAPS
tanker spills. Both are clearly of the opinion that Alyeska has a
duty to respond and that this should be reflected in state law.

HB 540 makes no attempt to clarify the "volunteer" response issue.

For the time being, the ORA is resisting immunization for Alyeska
under any legislative scenario out of concern that immunizing
Alyeska from damages as response contractors may insulate Alyeska,
its pipeline owner companies and, in turn, their owners, from
tanker oil spill cleanup responsibilities (p. 49).

T-gsoro 3 .Bp-tidIng-Rgflui nemejrk

Unfortunately, HB 540 does not solve the problem of Tesoro's
bonding requirement. After the passage of HB 196 last session,
Alyeska increased Tesoro's bond by 20% to $1.2 billion instead of
relieving Tesoro of the $1 billion requirement as legislators had
hoped. (Alyeska did allow Tesoro to meet the bond through an
insurance combination instead of direct action which did provide
marginal relief.)

The Council, however, found that the bonding requirement by
Alyeska falls in the category of tariff costs which should be
subject to review by either FERC (Federal Energy Regulatory
commission) (p. 51) or, as we found by further investigation, APUC
(Alaska Public U tilities Commission) as being reasonably necessary
and nondiscriminatory.

In other words, a simple request for such a review from the
Legislature could resolve this critical issue for Tesoro as an
alternative tc HB 540.

laaua; MaxJLaum Cgaatal Exatection

The really major problem with HB 540 is that it give3 response
contractors itrcnunity with nothing in return for the public. The
Council recommended achieving maximum coastal protection for
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Alaska in "tirade" for immunity (Rec. 14 p.9) similar to the
achievements in California.

In California, the promise of immunity in return for maximum
coastal protection convinced the small private response
contractors to work with the large co-ops; the four major cleanup
co-ops to expand their scope of coverage; the co-ops to sign
mutual aid agreements with each other and contracts with the
state; the o il shippers to change some shipping routes to reduce
the risk of spills in areas which do not have adequate levels of
response capability; and the oil industry to adequately fund the
co-ops (p. 103).

This creative and cooperative atmosphere in California sharply
contrasts with the hostile working relations among contractors in
Alaska. Alyeska has attempted to essentially blackmail Tesoro by
an unreasonable bonding requirement; Tesoro funds over 50% of
CISPRI, but not all operators in Cook Inlet are members of CISPRI
because some "feel it is not in their best interest to join
CISPRI" (pg. 99); CISPRI "pledged a $1 million fund for orphan
spills" that could presumably include spills from non-members, but
Tesoro has reservations about responding to orphan spills because
of risk of litigation over damages...Further, large regions of our
coastline remain at risk from spills .like Southeast and Unimak
Pass. The oil industry, including contractors, should be
encouraged to look beyond their own region of operation and work
together with the state and public to address these areas.

As the ORA has repeatedly testified, the public interest groups
and volunteer responders from C alifornia endorsed the concept of
immunity for contractors QHLX_ _as_a_trade..foE_maxiaunL-Cflaatal
protection. (A letter to this effect is being prepared by the
C alifornia legislator who spearheaded the California b ill as
proponents of HP 540 repeatedly fail to make this distinction).

Also, significantly, at present, "lia b ility immunity has not vet
heen. qranted to any, response contractor in California"™ because "
one gets immunity until they all work together to give the state
maximum achievable protection" (emphasis added pg. 91, 103).
Further, the California immunity is only for 60 days, with a
possible extension of 30 more days as opposed to HB 540 which does
not put a time lim it on the immunity.

no

And the really remarkable thing is that California achieved a ll
this without an 11 million gallon spill. Alaska deserves at least
the same.
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The-Cll., _Ee fArm_-AlJLLa Qmmunda.LLoiia

1) Response contractor -immunity is no longer an issue which
should he cgonsidereq, separately from other jnter-related _jssues:
HB 51Q Is_hQt. fld-xeal|at|c-app£Qa.cI!1_tQ-||nprow||g..£ﬁspons3_f|nd
s'qlving"i;ssues addressed in the Citizensl1l Qversight.Council
("Council-).report.

BITHER

2) Draft new leaislation that includes, as a oackacre. all the

contractors. Mote: The Cook Inlet RCAC voted to oppose HB 540,

let HB 196 sunset and pass away, and endorse a lia b ility standard
of simple negligence except for vessels of opportunity which do

not have contractual indemnification, for a limited time only.

OR

3) Adopt the Council's recommendations as a legislative package
as follows:

a) certification for maximum coastal protection must be
achieved prior to immunity being granted as per California

b) a time lim it is put on the immunity as per California (as
opposed to unlimited immunity as the Council recommends)

c) a STATE certification process must be in place and
implemented prior to immunity being granted, and

d) Alyeska is not granted immunity as a responder.



FAX MEMO

TO: House of Representatives Resource Committee
C liff Davidson, Georgianna Lincoln, Pat Carney,
David Finkelfltein, B ill Hudson, Ivan Ivan and Tom
Moyer
FAX (907)465-3444

FROM: Tiny Schasteen
Unalaska, Ala3ka

LATE: March 27, 1992

SUBJECT: House B ill 540

The purpose of this memo is to request your help in
protecting the environment of Unalaska and the entire State.

As | understand HB 540 it's goal is to prevent a spill
responder who responds to an oil spill from being held liable
for the entire spill.

Currently if You or | attempt to cleanup a spill we will be
held responsible for that spill even if we had nothing to do
causing the spill, Nis makes it impossible for anyone,

including a "Good Samaritan”, from cleaning up any oil spill
not caused by them.

Three months ago there was a 12,000 gallon spill in Unalaska
to which | dispatched men and equipment. The company |
manage has born all the costs for this cleanup even we had
nothing to do with causing the s pill. In fact the spill was
all the way across town, in a different bay. The owners of
my company didn't have a problem with the costs incurred,
however due to the fact that when we responded to this spill
we accepted FULL RESPONSIBILITY for this spill, | have been
instructed not to respond to any spill not caused by our
company.

This is totally unacceptable!|l If HB 540 does not pass, it
w ill prevent people with good intent, like myself, from
trying to clean up spills they are not responsible for.

IF HB 540 DOb: NOT PASS IT WILL BE AN ENVIRONMENTAL DISASTER
TO RIVAL THE EXXON VALDEZ!



PRELIMINARY COMMENTS RELAIENF1.TQ CS forSSHB.54Q

Section 1.
. Page 2, lines 15 -24:

Delete proposed sovereign immunity for the acts and omissions of state
employees who register and approve response action contractors, approve
contingency plans, and direct spill response activities.

COMMENT?: Granting immunity to the state for the acts and omissions of
state employees who carry out their responsibilities always triggers
important public policy considerations. For example, what will motivate
state employees to carry out their tasks responsibly if, by virtue of this
proposal, they will not be judged by the same standard of care applicable tc
other public employees and private employees? With respect to limited
responder immunity, the spiller remains liable for damages 1in those
instances where a responder is immune, but wbat fund will pay an injured
party under this proposal if a state employee negligently approves a
response action contractor or a contingency plan? |If the state improperly
takes over a spill response and misdirects it, from whom will the
contingency plan holders, responders, and injured residents and others
seek relief? Will the work of parole officers, fire marshalls, building
inspectors, sanitation workers, etc., be similarly protected? The state has
willingly and aggressively demanded a more active and responsible role in
oil spill response activities and in prevention and contingency planning
efforts. With that authority also comes a responsibility to carefully perform
regulatory tasks and to stand ready to compensate those who are injured
through the negligent acts and omissions of state employees.

Section4,
. Page 4, line 13:
Delete this section.

COMMENT : This section cross references a definition of "damages™" in the

strict liability statute to an older 1972 definition appearing in AS 46.03.824.

* wwYet, the current definition was apparently added during the HB 567

process. There is no explanation as to why this definition is needing any

gMMto~"Mamendment, nor hovAsuch an amendment relates to limited responder
legislation.



Sections.

*

Page 4, line 22:
Insert "or" after the semicolon.

COMMENT : This appears to be an oversight.

Section 7.

Page 5, lines 19:
Remove the proposed deletion of "but not limited to."”

COMMENT : For an unexplained reason, the phrar ~?ut not limited to"
has been deleted from the definition of "response a. ..ii." It is unclear
whether this proposal reflects an attempt to place restrictions on the types
of response subject to the limited immunity. Whether mitigation, dean up,
removal, or some other response action is taken, it should be subject to the
limited immuni ty. The language is purposefully general because of the
difficulty in describing every conceivable response action.

Section 10.

Page 6, lines 24-26: -

Insert "contractor* after "action” on line 24. Delete subsection (a)(4) on
lines 25 and 26. On line 24, replace the semicolon with a period; move
"and” on line 24 to follow the semicolon on line 23. Add subsection (h) on
page 7, line 24, to read: "Nothing in this section is intended to amend AS
46.04.030(1) or to create a cleanup or performance standard that must be
met by a holder of a contingency plan or a response action contractor."”

- .5V . s 3

COMMENT : HB 567, Alaska®s 1989 comprehensive oil spill prevention,
contingency planning, and response legislation, states that its response
planning standards do not constitute cleanup standards which must be met
by a contingency plan holder. Likewise, language is necessary as stated
above which will make it clear that nothing stated in this section
concerning registration and approval of response action contractors will

directly or indirectly erode that important provision. Moreover,
rCircumstances related to,spill response are variable depending upon
leather,” geography, remoteness, etc. Response efforts will require

flexibility. To establish performance standards for response action
contractors 1is unrealistic, and will not only invite controversy and
litigation, itwill chill immediate, bold and effective response efforts.



Page 7, line 2
Insert "reasonably™ before "necessary"™ on line 2.

COMMENT : Of course, fees to cover the costs of the registration program
should be established and administered reasonably.



Alaska State Legislature

Please enter Into the record my testimony to the _
committee name

Address reir

Chnro Mm



APRIL 16, 1992

T0: REPRESENTATIVE CLIFF DAVIDSON
HOUSE RESOURCE COMMITTEE

| AM TESTIFING AS AN INDIVIDUAL NOT AS A MEMBER OF C1RCAC.
| DO SUPPORT 110 540 IN ITS ORIGINAL FORM FROM HOUSE OIL AND GAS.

SINCERELY
h P& u ¢

MARIE BECKER



REFORM ALLIANCE <1/15/92

CONTINGENCY PLANS

NATIONAL GENERIC LEVEL OF COVERAGE
NO SPECIFICITY

STATE MODERATE LEVEL OF COVERAGE

INDUSTRY HB567/AS 46.04.030 (SLA 90)
TAILORED TO ALASKA AREAS

ADVANTAGES TO INDUSTRY C-PLANS (AS 46.04.030)
PROVIDES MOST DETAILED PLANNING & RESPONSE STANDARD

(Establishing Alaska's own contingency plan system
was a direct result of the Exxon Valdez oil spill

and enormous effort by legislators, the public, and
the oil industry. It is unconscionable to waive the
requirements to meet this standard only 3 years e fter
the Exxon Valdez spill.)

PROVIDES MOST COST EFFECTIVE SPILL RESPONSE PLANNING

(If ADEC does their job in reviewing industry's c*plans,
ADEC w ill ensure the primary responder is professional &
able. Another level of bureacracy, i.e., certification,
shifts the focus off c-plans, costs money, and is totally
unnecessary.)

PROVIDES MOST COST EFFECTIVE SPILL RESPONSE

(C ertification of response contractors w ill not lead
to a better response. Implementing industry c-plans
as intended under existing law w ill provide adequate
response to oil spills.)



OIL REFORM ALLIANCE 4/15/92

EXAMPLES OP ANCILLARY DAMAGE UNDER

BASIC NEGLIGENCE STANDARD

» REFUSAL OP PRIMARY RESPONDER TO RESPOND

(Spiller responsible under OPA 90 4301 (b)(7).)

 RESPONSE EQUIPMBNT NOT READY TO GO
(Responder responsible. After the wreck of the
Exxon Valdez, the response vessel was loaded with
response equipment and buried under snow. Basic
negligence provides incentive to have response
equipment ready to go. Gioss negligence is such
a high standard that it would be almost impossible
to prove since Alyeska did have a response vessel
and equipment on site.)

« BOOM PAILS BECAUSE IT'S POORLY MAINTAINED
(Responder responsible. Basic negligence provides
incentive to have response equipment ready to go.)

« BOOM FAILS BECAUSE OP BAD WEATHBR

(Spiller responsible.)

« BAY DAMAGED BECAUSE IT'S USED AS OIL CATCHMENT AREA

(Spiller responsible, assuming bay is damaged because
the responder was following the orders of a FOSC or SOSC.

THE LEVEL OF CARE PROVIDED BY A STANDARD OF BASIC NEGLIGENCE
CANNOT BE IMITATED THROUGH A CERTIFICATION PROCESS.

| : Crvj.TC.

Actuau
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"SIMPLE NEGLIGENCE"
WHY IT WORKS FOR RESPONSB CONTRACTORS
HIGH RISK AREAS

Tha VEILED THREAT or FEAR that industry c-plan holders w ill loose
their primary response contractors on June 1, 1992, and w ill not
pump o il are UNGROUNDED. In many cases, industry owns the primary
responder.--they won't shut themselves down. Further, primary
responders (3ERVS, CISPRI) have contractual obligations to c-plan
holders with reopener clauses of set time periods (90 days, 6
months).

Contractors are INDEMNIFIED from lia b ility CONTRACTUALLY in
agreements with c-plan holders. Indem nification in most cases is
limited to acts that are strictly liable or simple negligence. | f
this level of care is acceptable to industry, why should the state
be willing to indemnify these same contractors to a level of gross
negligence?

LOW RISK AREAS

Ensuring response to spills in rural or isolated areas can be
covered by competitive contractual agreements between the primary

responder and the local municipality or villages. Contractors—
entering into an agreement with municipalities and villages
receive limited immunity under AS 46.03.822. "V. *

SPECIAL CIRCUMSTANCES

Response to orphan spills is guaranteed when the state
(municipality or village) orders a contractor to clean up i spill,
because the state's immunity (AS 46.03.822) would extend to its
responder.

Response to insolvent spillers is guaranteed when the federal or
state government orders a contractor to clean up a spill, because
the responder can apply to be reimbursed through the federal or

state response fund.

Coastal community cooperatives, designed for nearshore response,
can receive limited immunity by entering into agreements with the
state, municipalities, or villages or by accessing the 470 Funds,
such as requested by the Regional Citizens' Advisory Council in
Prince W illiam Sound.



