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OIL SPIL ltlB 4 SECI? T NRCESWFI ACTORS
EChi BpAaISN continued

Fi] ENDATION #L The Trans-Alask (flp IrneS rgT Pstz agent
ét clear 'y ma Attarn t to control and remove J j ta
oun aries related 1o the trans ortation of TAPS crude ol

Problem Identrfr here has be n a sypstantial i mcreafe in SFII

res onse re(pare ness orlt a{r er traffic in Prince W, amS und
|n e 0 However or reasI?ns which a JJBear to re

spil
earo ty for otentaﬁ dam e due to spills, thera eePacon usrng
1réar esw oar:tu eart egaf responsidiljty for g

one orts. The res Itrsac Ht a ? pl of equipment and
per onnel utvery little, 1 any, clear auty to aeplo

. Ratronalg eTran Al sk Pineling Authoriz troP ﬁct PO ided that
artres responsible ora re ate to TAPS are strictly liable for amaﬂf

ovv ver ongres te |m 0S€ upon the P'E[) ne [l tofway ders
cntrc mrtraef on to Htro n re 0al waﬁ 0 elimiriate unce tainty

sponse witho rcing the respon ero
Ty oh'trh h%%amﬁ%rr B e
%cgr |eSIR/%at? e%%aﬂéﬁr?nt) ?t'éﬁ for'years coh g%%rcsyar?latngltoargser?ﬁs throughout
the prpe?ne mé/ ing In Prince Wifliam S ounrJq d :

After the Exxon Valdez ﬁfrll AIyesha has taken the position that it will not submit
hut rather Is a volunteer’ responge actrfn C0 t[actor

?ors |?I§ f%grrr]rtlth ePaCXers For many_reasons recited to the Council in public

et AR T e R
Lhte(! In the nomaﬁ tattﬂe centra?rh ure tor Pesp nse, q ska, W |cﬁ

e resrgonse e udp ent | rpdrrecta/ \P neartt{)( e sf te}/ as no L g

Irﬁatron 0 res o to.a spill er we ned A T}/e%kgtmal)é In Its

Eﬂ 5 10 res ere 1S IS uffrcrent a? urance ?or t?te pub C h sponse
ogeur a ﬁ erewr 1eﬂocon usron enerateﬁ rom Alyeska's

Hr Q atory 72 hour of t eres o the spiller ar co |n en lan
0|dey. erefnr% or er 0 max ctrve res onse |n reg1 rave
\s the Council believes that Alyeska aste é)aera orof T ould have a
clllamtgoocdpntro and remove po tion related to TAPS cru e In Prince
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Citizens’Oversight Council
on Oil and Other Hazardous Substances

3111 C Street, Suite 150 Anchorage, Alaska 99503
(907)561-2101 561-7538 (FAX)

HB 196, SECTION 11, REPORT
OIL SPILL RESPONSE ACTION CONTRACTORS

. INTRODUCTION

T e 199f1 le |sIatue assed Ch 92I SL, r(knovvn as HB 196?1 which limits civil
or S an |ssrons 8fo SZOI n%sponse 3ctron contractors. T terms

kil L nleR g R ol
councl

Ov srg fo re are a rep ort? ether further modr |cat|0ns fo the
laws are nec ssary %he islature also |recth the C ounri1 Il 10 Include In the
of wnethef the present state laws that authorize contrngency

ort ana SIS
E?g o%ers t{ contract with response action con frctors 0 carr)y
ontingency plans are adequate'to protect the public when an ail spill occurs.

. REPORT METHODOLOGY

The Citizens' Oversi ht Council’s role In pre arrn this report [s to assemble
ﬁ RrOVI eth% Leqi ?ture vvrth ther P Jp 0{1 needs oful| consider and
ance the su 3tﬁ| tial |nterests ona |des O,tr sue. Shortl 3/ after the

overnor sr B 196 Into law, he ou cr ent the core research
|ssue erss es are Set oyt In ﬂpen IX A ose ISSUIES were rEvrevved for

com eteness accUracy prior to the.commencement of research by many o
cﬂrrlﬁgte cf drvrft'r‘rawr\}h Rartrcrpate In the giscussions o%H 196y

egrs ative sessio
Ori mallly HB 196 Qﬁrrrefd |scaI note to cov ecosts ofthe res arch ?nd
rep eparation. Iscal note was vetoeSh onse u 3/ ounc
erese taba e Assrstance

reques ed ass stance, ro ot ers to re a.r
enerous provide g/ |I lam Souh érron
1|, Coo { Reql ona Crt zeEs Aﬁtvrs?(rg/ cll, De artment

VIS oun
ATé\nvr onmenta ervation, 1€s0ro rene rvice
Nat’ orramlv d'hfe Igeder tion, ana varroug Iegrsfe Ve sta?fe embe
rPa Jel atrn In the st |§ R/ree upon the metho ololgey
rep tt ure onsr tenc and objectivity In repar tion of t searc
ata eA er the researc progecsreots ere sy mrtte oth Counci the

repare asrimmar of eac reBort (setout In Appenrgrx B% The u\l text
able upon request.

a] Citizens'

gggh Pep rtis aval

Council Members
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| he C uncil had n ed to assemble an aétwsorg antel t0 assist | é
zm eln orma ona %velo;ﬁm? Eecommen UOE Un rtunatea)( ue

tot extra fime It too to sem a iere ulsite backgroun ateg it

Was ot realistic tOT t dane analysis nsta e Council con ted
ub IC meetin teec? renced 10 9 Sites, a Bu dptcu mmeho

|s ues. In re aration ort Lzllneetm te oun| pro ed full copl §

the

WIC had to date art|C| Int he

researc cés re to

re ear h oun so sent a rect malhn%to Pro te roups or
|n Vi as} rpay have an| terest In th% he ma cu ed
notice of the pub cmeetmﬂ/ar}taco t of eac eresearch

groiects reports. A summary of the comments madea the Coundlsmeetmg 1S

ttdched a Appendix F

AIthou h man ro ps and individuals parthclpated In the prepar t| f the
%ar ro oS, ewews ex Ee sed tls report re rese tso ewews
of t Itheé ershqht Cod]n d|s emlna[t e research
maeha the Council hJEStT other %ro&t Imilar ex 1esS thelr views

toteLeg|sature and that a fully informea policy discussion will ensue.

lll. LEGAL FRAMEWORK

s e L st e s
of spil. [ S moortant |st|nct on bITsoTT éuty t0 respon to and

F daes not necessarily fa € Sam| I
feattaeﬁttttadtauhma RS Bl e,

00 LISV rous ag i ﬁ(f
o remgve pollution and parties with a duty to pay for the damages

caused by that poﬁgu fion.
A STATUTORY LIABILITY FOR DAMAGES FROM OIL SPILLS

Alaska IaW|mposes fr aﬁ |Iabl|ltg or the release of ha ardous substances un(]ter
AS 46 2?2 Sthc llity means that the persons ﬁ) nateda pon3|b
frte P %ea Ut to ompensate those damage

v nat the spillerf Eto uie reasonaple care, The rat|onale 1S that those

0
n
grtlc pate | tehan Ing 0 od oWe a_auty to [t ublic to exercise
exce tional care because the Tisk of harm fronta release 1S so hig
U

nde AS 46.0 822 those liable for damages lnclude ost arties connected
W|tht e OWners Itortade transporta on, rdlsptisa he oll, ?(mstapcfe
|J from a tanker cou

mglﬁdrttﬁse BT/\S/Rgr%IP tﬁe ol ne% erster o?wﬂg%anrhef% PT tor oH]
tanker. In theory, a respon eacthon contrac 0{ could estnc‘ Tabea ough
AS 46, gg 822&@5 rovides that the tesponsl artles ar 0

2%[8% ZZCF d resg PISG af Ct I TESpon m%ﬁOQ%eT

ifurth I states that, alt g epartles ma te dutyto
%/ a amon temseve |nde nification a greem ntsvv| not relieve a
lable pahgfrom hab ity or provi eadefense toad

mages claim.

//



In 1989, the legislature epacted AS 46,03.823, which provid dﬁhata response
action. qnttact I responding to h)az rdous substance spills ncuqlmﬂ olj) IS
onoy liable Tor damages, cause eres QP e action contractor's P ence,
g 5 neg grehceo tent|ona |sconduc teres se actio CQHt actor
CtS In atcordance with generall acce 33| tan ar

relieved the response action contracto romt ur eno strict liability.

In 1991, thel%|slature padssed tll% further Ii t|n the Itab|I|t¥ [re po
%’[IOH contractor r}\]/olve In il spifl response. es ProVISIO oun
46.03.825, rowe at a response action contractor Is not I|a for civi

damages unless:

(a) the response action contractor would have been liable for the initial
release under AS.46.03.822, gven I the contrac or had not. F?carré/ WP out a
responsge action i t]n other words, a cannot e responsible for a spilFa
the cI resP se action, contrac or munl hn

te es nse action contractor acted With gross negligence or
|ntent|on misconduct: or .

S] the resgonse action Bontraetﬁ gwthou Proval fr?m tne federal or
‘ateo scenecordmaé[) stantia ated from an otsép contmgethcy
ﬁ1 reviousl P/ PPrOVE 3/ estate whe that plan was either S}fro are

at ontraﬁto for the responsi the contractor rewou Q’ %ree (1
%8r”tﬁleyrve\%a§26 termso atpan n racontractth tepart|e responsible

The I|m|tt ns.on liabili also nota to actions for erso Injuny_or
flea an f%r dam ges%ta qheperéjg operty not aueab (Hry%

m|tat|oqJ hoyaﬁ)g \ﬁl t 3 eeIe The parties, .

responsible Tor. the Spill wi |a e for ma ecause yacts or omissions of

a sponse act|on contractor orw Ich the rﬁ onse action’ contractor IS not

abe HB 19% ts Jur}e)_i% 1192a dte rovisions of AS 46,03 823 will
gama Ig/ he B 9% mcudlng e provisions applicable after the
nset, IS Set out In Appen IX D

An additional Possmle Ilmhon the Ilablll(ty of responders is tound at AS
09.65.09 rowd aurin clared emergency, a person éPald or
volunteer) whor g satter?% esto overnme t agency (but not at the
rectuesto aprlvatéa 2|s not liable for da es unless the Tesponder’s
%ons were Intentional " reckless, or grass X ne O%ent |s Imitation 1S not
ect to the ame exceptions as exist n AS as not bein
con rary rs of the on-scen coordlrhators and not |nvoIV||ng person
amarltan aws such as this are %eneralypremlse upon

I
t e?actt att e goo amarltan as Nno obligation to ac
B. STATUTORY DUTY TO RESPOND TO AN OIL SPILL

Ge erall there ar tht rincip méere ts or role C?mvoh/ed on behalP
ust Xﬁen ano Y Ecurs |sc(ﬁ%geran for others respons| efo[]
esp the contingency plan holder, and the response action contractors w



resPond In the field. In some instances, these mterests could involve multiple
parties; in other Instances, one party could serve all roles.

S 46,04.020 requires that a person ca |n or permitting an oil |II mus
‘rAmmedrate? contaLrjn antp ‘eah) su I adiﬁtrron AS 46. 04 Ore uEres

the
that ol terminal crlrw operators and t kve sel 0 ners ust have ol |
contingency hJ os contrn%encﬁr/ gans ormt W earto the §
Pree lonand response in A ontrnérenc pan older Is requrr to
mplement the contingency plan AS g}f
The dUth}O resr}mnd toan orIs il fals UE the drscha er and all other ar |es

responsible for ghe conﬂe uen es of a The owever
and to pre %re rira J) BsSpoNse, an nsur (t}t ersponse 1S |n ee
Implemented, belongs to the contingency pan hol

IV. CONGRESSIONAL AND OTHER STATE ACTIONS

uch of he discussion about limiting r s onse ac lon contractor i stems
FA Oh %n ua e set qut mth P'Igol lon Acto 1990, The Qil Po Lu lon Act
ovr St ﬁerson IS not abefor re oval COStI or damages |nt e course

o
onsr (f yﬁ?es Involvi Per nal

[ response under
|nJ ryorwro gfﬁf eatEh a?r%l 43 glrloss negligence misconduc

This provi on has little Ieﬂrsl \ve history and was added into the Act late in the
rCess. |sa Itte anation ate ﬁsses the ho(rj)e that this
ran Lage woudavw{ osseg eterre é)

pill response ?fearso
|ty Congress authorized states toa optt elr ow standars or contractor
liability

The C&ast Guard ha]s onlg/Just begun consrderrng requlations to Implement
8 mcI ere onse a (5 ncontracto |sons In megtings to
sc S ghe |53ér te Coast as stated t trt Il re urrea%on ngency
P older to demonstrate that |t asacon ract Tof performance Wit n¥
esponse agfion contractor the holder mtenstor on Inordert ther
rovige. surficient assyrance t a}t the contralctorvvr ed perform, the Coast
uarg is considering how to define re u tronswatrtme ns for the
resident to "direct aresgonse an that * wecé rovrde achorr \M
over the response action contractor. The Coast Guar asals sta%edt it vl
ge]rér rees#ogse action contractors to guarantee a minimum level of capability
Xpertis

Since the federal language assed. several states have Iso considered
erssue i egto evilabi)prnge orts { he l\/IarrneS qQnse
ratron %C;SAana lonwide Tata tro ic spr r Ngéhrzatron
0‘rshgdb arne reservatro }s)cra |on embers

oil Industry participants who pay. dues pased upon th amoun te
h?p l\/IPAtr trﬂ)rn uPr%@ the ope)ra lons of MSRC. pl\/ISRC 1S estab IS |ng5 Y
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regrpa Sﬁ(aresponse centers, but has stated that it currently has no plans to locate

Generallg/ the coastal states considering this issue have lrmrt]ed the li rIrP/ of

e]spons action cpntractors to %ross negligence or rntentrona mrscon uc

T states usually put some tonditions .an that lianiljty limit nas (5 ur rn?
that the response action contra]ctorsactrp }]es be cons)s dpnt with the natioha

state conting [e ¥ panso \Mft orders of the state or er%, on-scene

coorolrnaﬁor tates gCa ornia, Texas, Washington, an [sey
require that response action contractors ecertrr CaroPrr% ap rove b Je

tate. Three states Flﬁrr a, Louisiang, and Sout cus the [Pl

|mrto Volunteers o trn at request over ent. Onl Car (pra

o’ ts the urarono 0ssible extg on 10
Noneo the states tto e.use

c SpIIactor IS otherwise a respon |b pa as a Uty to mitigate he effects of

V. RESPONSE ACTION CONTRACTORS OPERATING IN ALASKA

aska's requirements for spill preparedness have increased, contingenc
Ir Ilé%rs h(\/ %8 to rncreIO ept[r I?r re?ance u{pon response agtron Jency
ntractors f0 achreveasgateo readiness. Contl ?enc an holders rncluri
ne antl) Inated services of response action cp]ntrac ors in econtrn enc gans
It ora proga Inor ert(p assess‘ res nse

edutres owe p tho
|ct on gontractor ros.and.cons of limitn aq nerrl | atrons
the take In respondi to sprI |t| |m£ rtant t tedr erer* kinds o
res onders currently eratrng In Alaska be explored.

A. VOLUNTEERS

Volunteer responders are ynpaid individuals or groups which assist during spil
response. ?re) are othervvrsg ungonnecte wrth% Busrness ?tra sporti gpor

or ré)rovr In res onse services. Their role In response 1S very li Pmrte nd
generally task-specific.

B. PROFESSIONAL INDEPENDENT OPERATORS

Profess;fonal independent oHerators operate entrrelly independentl my from the
arties [whom Iy éprovre ervices. The SUQR Ul men}t] aterials,
Eparrsotpoqg and services throu cont[‘]actua arr gv nis wit contrngenc

ers or responsrbe parties The conhraots e ert er(prearran di t e
erators magle

ontrngsenca/ pano entered” on the spot” erndepen ent
using trsts rnvrrolu orms, Suc a? corpor p tners
Eroprretorshrls ipar volunteers™: examples are

nvironmental Services, Inc.; Martech USA, Tnc.; an hempro

The ingependent operators have no common ownership.or management with
r]rerﬁ)ts Rr Yanqrolrﬁ) ers and respo srBIe partresg rn are n

their ¢ the contin
otﬁerwrse engaged In 09F rYuEtry activities (eg., po uction, transportatfon, etc%



The are not contmgenc% glan holders in their own cagacrtres nor ﬂrre rre?g

otential responsiole_parties. When these operators participate. |
Pesponse to gn or\ sprﬁ they do not control (Prdrrect tﬁe entPre ?re[nl response.

General# the roFessronal nrdeﬁ]endenﬁo erators will pr vrdes ervices inall
ar aso esﬁ]te or spills af bath petroleum products n rdous .
substances. Their artcrgatron hnr SpONSe | governe troug elr private
contrac} arranﬂ ments_with thelr clients, Thére IS substa Versity In the
terms of these cofifracts. There may even be ?]u sf%antra JTTerences in terms
one response action contractar n otrahes it difrerent cli ens I\/Ioto
contracts require inge nrfrcatron |e the client mus% bear lianility for res onse
action contractor conau ausrng damages); some for the resno se action

con ractorsne igence, ot IS 10r the I€s rt)nse action contractor's gros

B |§t nce. Most toniracts do not specl grecrse Services o pe ger o[)med
Ut ratner recite an agreement to proviae generic services when invoked

oraer o t e client.
C. INDUSTRY SPILL RESPONSE COOPERATIVE ORGANIZATIONS

This, cateqqory con ISts of or nrzatron forme and frnaq ed rimari %mas i

contin an oI ers a potentra orlsr resp ns IErtres
termrn Ry hoTre ’\?Or n| ations - ea eas

rators
In nn f |I n vI
rYF’?e(\)/e?rt andd)i 0 Sonse nc? eo ! e?r?sgeoeo rst C Ok et
ou heast Ala Respons Or anrzatron servrn
t0 pool resources to n econtrngency lan
comply with the state spill response

These industry spill respanse organizations ifferent forms, b .t whatever
their structu éy t errdecﬁ)sronm ? g f [ egg }err mermaers C SPRI IS
mcorgorate and 1ts members (not a (f om areo |ndustry reIated \égeon

mgﬂr %ement cecon: thr0u0gr nej}ry for &I %C rat ert an f lorth s S

oytheast A aSSkz egir’% 0
PI %GI'S fo more conomrcaﬂg
requirements.

ItS mana ement, W
emners. A N unrncrhrgorate artnership or orntv nture 0

2\ In usrg/o era%ors ACS has its own manag men to ees who work o
gt an orthe industry members |Ex I spill response,
nert er | | nor ACS engage Inany othero ilre at activities (eg.,
pro uctron transportation).

These organi atronsr ond predominantl vvrthr the geoqra rea
oereﬁrongoft elr %e)rsf% spi ?Is often %gfeso a%ifg nrm terr
mboers. ACS an CISPRI de %nd]rnpdg who the spiller 1S, sometim g
control and sometimes assist In't response actio s or som eriod of
time. SEAPRO assists mor |nassem ling res onsee Ipment.
contrarnua arr? ements tnose or anizations avevvr elr em er are
enera tar and so hrstr . Contract terms with mem er |nc e
roVISIONs orrn emnrfrca |ono ere o se a\ctron organjzation or any
lability it acquires andarequrrementt the client ma tarn Insurance



sufficient to cover some partion of the response action contractor's liabili
I% S,Sutigncgor Instance, requires Its mem[)erg to Show rat least 16 million Irtty

D. INDUSTRIES" OWN SPILL RESPONSE OPERATIONS

This cag orly of res onse action contractors IS com Ised of the. oil industries’
own. e or(t% 0. rowé)es&n tres ons 'tf on(n (ate activitie 8Wh|C could
result In ol sp| s. The chief e ampelsAye ipeline Service Company.

eska Was f%rmedb seven pH)eIlne companies, all subsidi nes of parent ol
?anls to be the enttort ese com nles in erat|n the T rﬁns Fk
LPe}lne stem ( onr asse he 11g sAIa aPlﬁ

Authorizat nAct TAP seto rms and re uirements ort

co str ction and eratlo ehTA eTA ra ors also de\ﬁopxd
to wa¥ reements with both the staean eder governme fs
(]t] e nts set out the terms and con |t|ons upon which the TAPS

right yh ers may operate.

Athon{g ? tXesl%a calls |Bselta rea$onse action contraﬁtor or a "volunteer" ‘see
P

r of November 20,1 rovidin es 0nse Services In
nce William Sound and Port Va sz Al?gesk tﬂtigrs Fﬁeot er categories

J gonse action contractors in many re es a unli
|n ep ndento erators or jndust respo se or anltatlons iS. ﬁota
acet of sg ﬁs onse.

ects. A
ar te e estaBLsheol 1) coWdtSJ%t or per
es als en aged In pther aspects ? stry activity, as we
calle cort/ Response
ke th ther types

eSrsaet (??sltsem se serV| es cet| |t|es II
respon S|sacont|n enc Ian/ ?denseli gor Its own act Ities along the
o ecause of thes t|V|t|esg
1@ res ersC)

pl,l) |IE€ and at the Val ezI lt/tarneTrmlna
MF a 15 also (again, un teot er categories of responders) a potential oil

|tsc rent arran ement with the oil tanker ownga (i erators calling on
ez anne inal, AA/esk has req:tnre eta comg ex, an
cts efore Al 0

so h|st|ca\ted contra eska Wl respond 10 a églll Once a contract is
f d, Alyes avn res on contra tor, within the snI;nate contract
g| In Princ ito Hinc |nbrno Entranc o[to a dSP
ﬁor at t eter |n alsrsponse It Soun IS |m|tﬁ

|tS
He ﬂt.tua g after w ch ands over the spi re onse fot
Enlle At t eVatcStez l\/lanne Ter naI Alyes aho[ds n%| ontln c¥
gan Lor resRonehe oweve[) in th tcrre plan, Alyes asat at ad%n rom
tanker is not the responsi |It¥ yes a butth Alyes avnl provi
response Services so yasa esponse action contrac [

Alveska's contract to provide spill response services for tankers transitin

n/n €Wlftam goundplnclu e everaﬁpnoteworthg Prowsmns n? ount& r?the
c0 tractio other t F (if response action contractors. First, A ¥e3 asc ntrafc
IS the only one to Butyh t response Services to an expresse t|me((the rst



n Services m Q/ proy) or several listed reasons. T geska re uires
(ondr exce so $1 er lon from the tankers for which it Provrde sgi VIC
ourt aﬁo Xresponse action contr ctoro( gurre complete
mdemnrfrcatro rom [t Q nactron from the tanker owners a
operators Inclu rom Its own failure to per orm.

fJanuary 1992 SIX companies have res onse action contracts vvrth
0f tankers ( og ra)tlrlng n Prince Willia Soug ﬁo Marine, nc Exxon

12 hoursg Secong es?agic ntract Lbe terminated rlrrghort natice (l.e,

ska

Aht hi evron

E\mera ét ? a(Poyr oratro rPoP Tegsor /tt Qka Betr oleum Cor ach of
these com anjes, Inurn, re ments or spill (Ssmsenn ta ker OWNers
oro eratos A rox mate an er visit the' Valdez Marine Terminal on a

routine b a 1S. 1tan rco trn encay Pnanst over these 5} éankers have been
con |t|ona yapprove t ento nvrronmenta onservation.

Exxon Shi prr] {nrpanr}i( Arc Maring, Inc., and Chevron U,S,A. hold the

?ntrn en tankers t eg/ own or og Aate The remainin contrn?ency
g e tanker Qwners 0r op rator n\ese ans rely on Alyeska
St ernrtra response action contracg vrrtueo }/Tes asre%oI nﬁe action

ontracts wrtht e sIx companies liste e or ex Ipping
gang S.A. enters | oaco tractvvrt sato
rs NSE 4c |on contractor or an ersc arere |
ti tract t hart OI
prng simultanequsly enters |ntoacontrat an v se OWner or
o eraf h c( BPO S |n rees to hanclle |I response ort at tank
VeSse tank yessel ow o rato mifs aS roergtrn enc an or state

apﬁ]rovaT that ESI natesA TOU 0rnse action contract
ﬁrrn %

Shi | a res onsg ction. contractor for the first./2
Yt\?)urs fol owrlnﬁpg }I urs either Pa(B Sh? t|rn oracom Ination
res onse Ag

ing ‘and the tan er OWner o operator a Egnl(gs control of the ? il
arﬁsettrng outt Prince W;Uiam Sound tanker contingency plan

coverage is attached as Appendix E.

FFEC A COVERY IF RESPONSE ACTION
LA TR RS T S
In order to determine whether limitin r]esgtofnse action ¢ ntractor Irabr
ﬂ]ood policy, It IS necessary to loo ects suc mrtatro WO c{snave on
e ability otr ured parties to re? Ygrdama es_and on csa
count on an eaectrv and timely Tield res on? IS sectrono re ort

analyze the effects.on amages FECOVETIES om each cate ory 0 Ie ﬁOﬂ er

The next section WrIIa ress.the effects on the. field res Council will
nefits an éfetn ents totlsmrtrng aHr suggest solutions to

uss the
adﬁcfress the detriments Identified.
A. RESPONSE ACTION CONTRACTOR FEAR OF LIABILITY

&ate%orres of re3|oonders have the same th oretrcal exposure to, liability.
er the common law, response contractors aveadu {0 exercise



reasonaple care S0 as not to cause mg to another throu?h the co iractors
OWn actrons the contra%ordg H exercise t eIeveI asonaple care that
a reasonable pferson woo ﬁecrrcumstanc Le ontractor's
actic.Is cause oreseeabern econtractorr |ah or the damaqes it

causes. This is the b afrc neitl%en e standard m?aw T ere |s som ecuﬁatron
that t e contractor ould eve

nader some circumsta ce u f
com J‘tH rtr%s without regard to fau{nfstrpct abr 3 %t?ate no
cour eld that td be the case.
Un erAS 46.03.823 (the liability limit law in place before HB 196 an whrch will
a?n be In e{?%cto q 1,19 Piess nevr? ?sltatrfon IS passed), t
contractor will ab e for an Fon%ence gtroi\ gr ence Henera P/thoug[ht
Of as recklessness I intentignal miscondu rso claim gneg
the contractor woutd have to show that the contra tor did not act™in atc ance

V
with gene W acce tea rof ssronapstan ards and practices, A co ctor
J t p ﬁan ora overnmentader rcoulo(Ab &egstrrc

A5 B e St e
or damTa% S [esulting from the ontractorsactrvrtres even |ft ere wer
no showing of Negligence.
nder HB 196 (AS 46.0 825 the contract rsw dbe eIreveolo even the

U é c th resna Iecredun the rstl asothe I ecausethey
would on ace ross neafigence or Intentional mrs nauct, unless
tne contrctor su stan aI eviate an approved contrn enc plan that
the contractor Prepare agree toa ere 10 underacontratvvrha

responsible party
B. RISK OF REDUCED COMPENSATION TO SPILL VICTIMS

nder all. fthe th[e Provrsrons of Iawgust descri ed the rtre srbIe
or the SB etain lianility for a damag scause the sp |nc ose
cause e res 8 se action contrattors. ovvev [t |sc ncer a that
Injured parties could oe le upcgmpensated Lmrtrn tgo res onse
contr ctors. There gould eascenaro ereteres sible 0a]rtres

Eélngratc)teo}J nouPcYV . ﬁrsé” Of“\heamea oHverc eg] genceo resg% nSeet%arovrde
?m(ﬁ nsatrcon f ou hah 1gederal cr ated |ab| fun S0 er sorﬁ mea ure
relief for mH(r]rreé"P arties, those ror cee mgsa e cumbersome, eng %ean

compensation because oftenee to spread 0
ay Ierrhle {unds toallt ors)e Injured, P

On the other hand,_poth sides ofthgs argument tend o have redo mantIa/
secri ative fears. The contractors fear extensive abr “y ex sur virtue of
ere touchrn% spijled oll. Vrctrms1 ear that noo ’\o r]1

tC) nsate them'i scime oartres ave their Irabr ty |ted erther fear has

realized n actual court actions.
Re?)onse action contractors hayee not been held liable for Eerr outing

response actions, or\{rctrms the circumstances are EWWF (5 € response
action contractor's negligent conduct will cause demonstra dMmages

JLS ~*



sﬁgarate and distinct from ; r]ose damages ca se% b}ﬁ the S |II| elf, ar](d When
re are no other reso tres a}/ e damages. The lac
como r]satron to victims rston dystems rom the eSrP artreﬁ

atlon o the courts fo avoia payment rathert rom ting the liability

Eponse action contractors.
C. BALANCING LIABILITY AND COMPENSATION CONCERNS

Since both Irabrlrtl)(and danl efeahs are b pothet Si uatr ns, it
ﬁ e more Instructive o o P/ provr e rn aw or
ﬁrsons en? aged in srm ar "eme encz a%rons For Inst nce

entirely clear on th um ct rrefr htesan olice

0

[%rcer ret In |ab|| t ter\yco uct.in Imple érng |ca de ISi ns While
there may be immuril rom nsr rom a.de to undertake a
ceréarn[; 0Nse exe Bteact al i men trono ?t decision must he
undertaker with re so le care or li 2/ attac I response. action
contractors are not eI the same gegree 0 care fothers n Implementing
theJr responsg activities, t e[e IS the n that there vi| esfs hnce tive to
maintain ecturpfm ntand Joersonne thant ere mrght be If there were a
consequence for that behavior

The question then becomes wheth rtheerfasuﬁrcret ublic OIICQ’ olarn from
Provr ra% anrncreased otectio rom abr to just eatrn ol E
s |na m nner erent from othere er enc sﬁon ers.
neers and indepe dent IS}Jerators there.Is nd ¢ rea\son to ave
y

them eeve tetrc a sk of acquirin I| amages .
cause auset are othenrv ISe un onne ed vvrt the transactions

a Iedu Hovv ver there | |s reason to expect them to perform
eservr es the er t ehd%greeo are S0 as not to exacerpate the
situation and hecause they hold themselves out as professionals.

of the ot())rrectrons rarsed to limiting the ligbility of resgondgrs reallly center
ont e naéure tne particu res ond . For Instance, re ers that are
ﬁ nnected throu commrnge anagement or finances wrt contrnge?cg L
|ders or responsible partl soften ra ethe most concerns There Is7a fear that
there Is a "corporate sheII ame" being. (to Ide assets. This IS a concern
vvrhthe In s coo erative or anrza with the Inqustries' own
spo se eftorts. coog ratl eorgranrﬁatrons] are generally acoII ctrﬁn of
are response ssetsr er than anot errarstrc pocket™ from which to
raw gamages. (s Ing o Tco%)eratrves liability Tears may be spec atrve
Lose ears could eferthem fro %ntenng into r sRonse OP rations.
roaderP tirc benefit maa/ come, therefore, Itrome oura temore
cooPerat Ve ey based response efforts, centr'fr rzrng PO se settin
er ormanc standars oassureacertarn eve rofess onalism, an ﬁlso
urnn the co geratrve or anrzahron{s to respo gteys ery" spills in their
e IC areas.of operatl na rectrono the federal ¢ ﬁt te on-scene
ri rnator This 15 a particularly usefu g "t ﬁse areas of the state where
ﬁesponse or ﬂ nessh S {owest bt spill risks are high, such as
outheast and the Aleutian chain.



These es of | jO nt efforts could am ss moree urpmgnt r{r\iire ond more
torouaﬁ &gh rrentsstemo {j nm Ividu Srﬁe ers or

o eﬁs ctive L?UIFgremsrru mCIesome queTefr% mﬁte feara(r)]fd ltrailne
ft? ave t eﬁ % Nco raogrm egformatrono Poole ponsee or

ar ula oy or spills of unkn 9 In areas_curre ynotwe rot ctﬁ

rea?f% a lpenr(trS os redyce t e Ins thereny

ance ratr]\s for suc operatron
or equipment and personne
The |Pdustrres own res 0 eeﬁorsca se the most concern inthe discussion
over limitin sonder tZ |ke ecoopera Ives which have some
autonom er nt ree ther éaon artr s this Byro o
% sponder svrrtu tm urs et t |cf eres sib Lpa
T cor oratrons ovvs ers aun ctrvr , Such as produ#
fransporting o ownasr ép ne t? |vr the e onsr il |ef
actrvr Limitin responsrbr rbr ac es of t esa e handll ong t
corporate lines drawn amon Ff articl atm%n at comm nactrvr
concerns many pe%p gart oe otentia Y armed b abreahof
sae and m)gt evarrel sthat nified.In eres In the commo ac W

con ucte sm art ants 0€s not, In and o rtself,
atrve tth an ure 0 recover damages INa manner

0
erent rom t GOt er C|[XSSGSO espo se ction contractors.

In summ ry th Cr izen Oversrogt Council believes that thﬁre IS at leas
otentr Io ene |t| avo ing an deterrf e of spill re onse ue to
earso otengial ncoh ﬁpo resPonsee orts. These
oasca be urthere m art throu ed | ovrsrons without a

ar |cu r esrgnae trme it Ho ver In.or ertor% ovrﬁ ssurance that

Amrt fion does not re tcetemcentrve to maintain |% %gonse
tan ar s, t erae must be a performance requirement written mto the law. The
ouncil will address that issue In the next section,

VI THE EFFECTS ON TIMELY FIELD RESPONSE IF RESPONSE ACTION
CONTRACTOR LIABILITY IS LIMITED

The most srgmfrcant otential ffects from I| m the || |’%/ onse action

contr ctors rse mteareao ensurmw e]crve an e |e response 0
Response actrorr contractors state that they nee I|m|ts og therrpo entra
toe ourage them to ake res onsEste The state and t

occur WISe need som degreeo assurance that, | fact these response steps will

A. RELIANCE UPON RESPONSE ACTION CONTRACTORS

B A AR

the prehrse steps tﬁatthec g nc P onetoa
ﬁ The state aﬁgroves Individual c; nmge CXB s IS ectstﬁ J)
|der's operatiohs to ensure thatrtrs indeed Capable of respondin



ﬁ nted in Ei lan, and drills the pIar]h |der In rﬂréalementrn the 'nlan The
? as an o rg[ tion to cleanup the sRI ért It 1S the contl P which
rms the hear} eresnonseo erations and assures tne pu rcta ereisa
score Tor a well-orchestrated response.

After the Exxog Idez spill t e Le rslatures bstantrallz Increased the

Irements for t eamounto ersonnél ntr nc an
[] ?(lf]' H](Pto ave ac tO II'IO tOS W a acceptab eve Vo

Erenare ness for eca se It ouI etoo expensive for eve
ont| ert In vr ually acqurre all the. requisite equ rrlrent

ngenc
contl gencg [Bla ers aveeecte f0 e on eqtuga nt/Rers
sng 18rS 0 ormcoeratrve ven uresto emonstrate, In their contingenc
P S, com lbance wit he repare ne pIannrn standar The arrandeménts
Or Services, between contin enc olders an res onse ac ron contractors

are set out In rrvate contrac SIO ICh state IS n e state a?so
EXercises no requlatory supervrsron OVGI't e terms 0 the CO tracts.

The increased reliance by contin Ian holders u on reslponse action
contractors has createda rob % esta rn assu rn formance under

the ontin enc}/ (Pfl ove e state, tates utharity to com
Iemen f £ enc?y IS rrecte ) th co tm nc\}/ Plaﬁ
eran rIergi ent ﬁ P et, the key

3) econt enc¥ I%
actorto rovr e the equi ment personnel, an etimes the ex ertrse {0 the
response is the res action contra to Ifthat contractor fails to perform for

S
an reason, the enfl tzre é)remrseu on Wi ntherr]esgonse rests |e
lementation of the ¢ontingen 8/ dplan ar tate has np au honX
tor orm he st te ﬁat case

Irect the response cton co tr t%

acks any me n,ggfu ahil Irect contrn enc erto erf orm
ecause te mance rs ed tot er nse actron ntracto
rrangrnge fora Mati eeﬂur ment ana supplies wo consumet ecrrtrca
Initial Xine for effective spill” response.

For example, the ftat Ire ed that AIyeskaP erlrne Service.C m anr(NvYIa
the conti en%g aP er orve eIs ca de in lam
Sound at the ti teExxon Va ez s estate Io ed toA yeska,
tere e to cond Lﬁ) re poEse In accordance. vvrlt Its aﬁprov contrngency

es a 0 fes, tha ItS l(nrtra response efforts
a's view, should. he so eI

onduc thes er who rn
res ons rtehe cleanup. pccordrn%le to eska almost |mmegra el%turned

OVE res ons ity for t esponsea n even thou e state

ﬁbbecte totat ndo “ Exxon too vert res rxrmate 24
ours a r XX0n respanse o0 rcrals ot us -prepare
Prince WrIramS un Site- ecr ccontrn an to rec rrres vrr}ﬁ

ctrvrtres Instear? >ix n TQ Icials Fsedt %ener dp sg,
e state was unfamiliar, The rﬁsutwa]s oss of onsl er eva etrme in
con usion and "reinvention of the wheel."

B. STATE REVIEW OF RESPONSE ACTION CONTRACTORS

c2t



In short the hF
cont mgency g ds en couP ed With pro sronst Imit t
contractors; could lead to ser ouﬁcon usion nte dorw ISe, ac o
Fesponse. fnor er to scertaant ermpa(i1 H llity

ISSue, IS necessarxserstto etermine what, it any, duty to r

categories of response action contractors owes.
The yolunt rs and independent o rator have no statutory duty to respond to
L (QQF {herrnthp 8? Xs by

jhte ed reIranfe upoB reSponse actTn 00 tra a%) St |m Iement

imit might a e on th
%spon eac Fthe

P\’] ? Kare NEl ESO responsr dIPaI"[I %ontrn ency

ey r]espond solely at the request and direction o
esponsr 5)artcyj1 t]n ency plan ho er, or a overnm ta entity which
separate cntr Cts. Wi t tever utres toa sure rjormance these

erator afvehare und so y in their private contractsa
the benefit of the public.

0 not accrue to

The spill response organizations also have no |nd endent statutory duty to

resg Rd {0 d ﬁort |mp?n nta%ontrr\rﬁ neg n However, t thy Y
ers 0 have th can

as
n| atron gre comprise hat dy
rPthe response, organrzatron A arn the 8utres of

co tro and direct the ctrvtrie 3
these organizations are solely delineated In private contracts.

The actual co tractua| terms among these es of res onders and. the
r]ers ares nrﬁc nt Mer The ter S an conaLtrons

contingenc
differ dram Xttéal The Depart ento vrron ental onservatron Wi enrﬁ
[EVIEWS cor]trn eracgpans gerfo ms essenéra gatech Ica ? e]vv of ri
rru ment list loym 0es$ not analyze aI the contractua
e 510 etermrner

{
|P13ee be re on ea?tro con rac(!or
rmanc DEC sta |snttr Ing con uct revrews and itwould be a

onumenta task to revrewt ctaled response action cor.* .Cts supporting
every contingency plan.

Neither does DEC provide by r uIaton for response action contractors nam%d
I an%II ar cular ﬁ?ntmﬂ%(] g ,E an to ebouhﬁ 0 perform. Proyisions in DEC'

0
onﬁsr%tron rom he copti orrr]sce/p %se| %:e at'ﬂtoen%oar?t{(r}gtro?vull Irtorm

V\A maintain a state of rea |nes with all the egurpment at Its disposa
0es not verr what ¢ urpment or Ski she response action ¢o tra%tor has
(itrnstea relies pon rrvthontra ts whi thesate| es not
to review and enforce. The resutrs[ at the state cks control ove atb se
ave hecome th ecentra actors |r] spill response, | tecontractors |
|saso Irmrte there IS no provision In avvto ensure that even minimym
rofessional [s(tandards are maintal dBFe ) l} tOahs to the conclusron that the

tate must ta tion to ena ave criteria by which to readi)
h (h &c a proposed res ction contra to¥ perform; arrg

sess ecapa§ P a g
aicﬁ to direct performance In the event of a confused or ina equate response.

T S 1S rtrculaﬂ? %rueb cau]se thﬁ states nterests in respo eetfgrts ma
/

Iffer sunstantiafly from the t r ntingency plan holder’s,
mstance asprﬂ contrngencypan?r er cou cfetgrmr epthat it would rath



I| dahrh claims tB n expend the costs for clean futh Since the contrngency
res onsl efor drecting the servrceso e Independent
g the sta lacks effective au orrtyo |reﬁtacle nup matrmely
S or those continge ere the Initi Nse.IS

rator
ne
cond cte%g a cooperative re rtolg ﬁe contin en?&/ h%? der |sa
member ofrt{hatc odgeratr e's dI cislonmakin t any time call off the
response effort. That result is clearly not inthe states Interest,

C. RESPONSE ACTION CONTRACTOR CERTIFICATION

Consequentl Cy the Crtrzenf Oversi ﬂht Council belieyes that the current laws
on an ho ers to contract wit

authorizing contingenc rese[)onse action
contractor% to carrg/ ou contrn ency plans are_not adequate to rotect the public
when as oceur : eetolanOer t e res o se actr n cont actor o In mané})

eco te Im ementatron 8 acontrnoen X rPlan
artrcrpan In reso nse preparedness r]equ rem
’E ractor, th refore withous ixi

ases, a
ave not rFa ea

he |ab nse action.con % 'ﬁ IS
an a mere formality

iting t of a res
ers stem nes re ersthe entire contingency p
rat ana ocument,

The Council strII beheves that p Bbhc %ohc IS bets rved b Irmrtrn the, liahility
of response action contractors ut si aneous ﬁ/ es st fo be
|m roved to ensure the per r]man eo oth con ng ers and the
‘emp ns acéroncntrac ors these holders rel P e ounor recommends
this be done rou?hares(ﬁ) ns actroncnt actor certyfication p[ogram fo
develooed an emente gte De artmentlo Environmenta
onseryation rae certl |cat|on|rsa r%rréa accomplish the sanv  >urpose as
the "substantial deviation™ provisionf did in the curr ntversrono .8 19%.
It is worth notrn that the fedﬁ a] governm?nt and some coastal states are
simu tanerius
accoTntab |tay
g gtrons re
rovide assurance q

raopling with the' IS o res onse ctron contractor
ﬁ%)se goru ?t Irmtatron asseolI but now
ein r]oér ate |n or rto ensuret at hose |m|(§a lons do
r] esPoPse For gnstance the Coast Guard has
nP unce that |tvvrhl require certi caﬁ on o resgonse action contractors.
ornra re uires that the state's rr ventr n.and res nse Inistrator
%rtlg att ere IS maximum rRroteetronth 0 e‘qn P res 8nse
orts efor esponse ac |o co ra 1S the benefits of imit
|ah|| ro1p preventro art Iannrng rega lations were .
rom gte Ina res er |m[ntﬂ]nr B%'SJ tronrgl a ressed. Now, it
sadvrsa le fort e Ie Islafure eftab si¢c standard tor response
action contractor acco] nta éyrn aw to ena Ie DEC to promulgate the best
program to achieve that stancarad

The Council believes that a certificatio ram for professional response
action contractors shouq%] mcIurSe the {oIP ﬁtg eIemthts P
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, IN? contingency plan holder may rel onacon ency plan submitted
or aPE{Jrova gon a reszonse action contractor unless tha reszonse action
contractor Is certified;

2. DEC will cert) nse action contract rs for minimum standards of
Bersonnel tr nrn and ove ee uipment an services the response action
ontrarﬁoro ers nd to_ensur tatr sponse action contractors, employ

generally accepted professional standards and practices;

3. Once a certl |ed TGSFOHS ctron 80nhract0r IS listed, with its consent,

upon a contingency ove that response action contractor
Bb ect |tselrt]%o Ee orders the state on*seene cop nator%or ormance

r
under th tPartrcu I contingency r%lan reqardless o tﬂe terms otpt‘h \vate
ﬁon(srac etween t ergspo se action CP ractor and the contingenc g (a
|der that mi trira%r, eB |se Only response efforts meeting this duty will
obtarntelrm ed engfits:

zi certified resnonse e]rctro r:ntr]actor must res on% at state drrectron
toasprl anknown orlgir > for wnich there IS no resR nsl I (\t/\nthsae
guaranteeo reimbursement f)o the re g(?nse action contractor), exce a
rona cooperative Will not e required to respond outsi e their region o

operation;

procesg: Unpaid volunteer responders will not be subject to the certification

6. DEC will develop the certification program fo maximize coastal
protection and to en Qhanc% regrona\ responE gapabﬁrtres

D. ALYESKA PIPELINE SERVICE COMPANY

Finally, the Council believes that Al esh differs si nr{rcantl from othe
regﬁo ders eca se LIS a Fleast DK‘ orsevr reas ns that Alyeska has

tB reﬂo H ateP lon reIatr tot eogeratrono t ETH‘hnS
Alaska Pipelin an { ore, IS Potarespon action ontrzictor at all
Councll considere the 0 act

llowing factors in' reaching this conclusion.

ﬁrrs&eunﬁerthe te 'ms of he rans-Alaska Pr Irne uthorization Acﬁ of 1973, the

the pipeline 1] ust con remove any pollution
attnbua etopth)e act rvrtg/or‘O the%mer w(ﬁethe the pollutio rsyvrﬁﬁhrnoroutsrde
errg ﬁ corridor; 4 ders Ineling
com nies which are su srd |eso pare nre h made Ig/ gka
t ent thersectronso atA Im oser t¥ort a es cause
rom { glutron Gy S8 ara res Ing the duties opay a0es and to
removepl

tion, |ta rst ongress asI rasrn ee
ve see Iutron conFt) t[rout thatgentr |mu tane US g acqu rrn t‘I[yt

| ||t[¥ amages. The |ution remova uty IS mirrored In provr jons 0 the
epartment Of erl I Agreement and Grant of Right-Of-Way for Trans-

the In
Alaska Pipeline Wlthﬁt |ders.
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Thel Isl trvehst oft se rovrsrons IS otcon Iusrve hut generally r es
fee FER .

err ton to respo oI n relat tot
tra ncu rn so? s, Dama ptor chspr had eborneb all
Sﬁo srb rp nt% to contro and rem vet e gol tr n.remaingd

tht |der, A ourt construin the angua |c |mEgsJe]e the

e righ
duty to re ove tron held Alyeska es onr le for Clean
i caus
8 caus by sa% ti eﬁnt ugﬁ as not cau eﬁb Ivities
%nducte g/ { the rrg -0 wa The court ou
ongress clearly estaplis ed theceanuprqurrements without regar to fault.

Second, the right-of-way agreement r |resA eska t ve an approved ol
sprfl contin en(?X? Xfteg t?rentfowo?%j r%/ throu(h eTr |?E[aska
EJ Ipeling, A ?asu mitted an recelve oern Er
0 J enc rFans cove In at mig occu romt ers erthed atthe
e F Termrna 0 sew e|n ort V a ez, an rn Pnnce I[l1am
oér eska's 1 7883” statedtat yeska, as required ytestaean
erala eements, wauld direct cleany operatronsrsultrn tankers
|n PS crud uenﬁ cor&tr th erteae d(F ai
tion 1o. res on totan P(J ez o)l spi
a enied that It was r to res on to tanker spi IsrnPrrnc Willi
es anowst fes.t trt 152 "volunteer rﬁs ons actrorac traftor or

tan ers response 1S_ISSue IS Im ortarc]t In bot estate ad Tecera
governments” fawsuits against Alyeska, and as yet Is unresolve

,nAI eska’s urrent osition as a vcilunteer response actron contractor I, N0
or aI aY submits a Prince Wil ﬁn] Sound cont mg gan for apProvaI
lyeska stecontrnﬂe mlan der, Today |stP]t e S prior

to the xxon Valdez rirlsr er owne(so operators, rather than Alyeska,

submit contingenc Ran relying u on eska as, the prrncrri)al resgonse action
contractorto irect the f ldr sponse for the first 72 hours. Alyeska

ger ormanceh overne anate res o S actron cont fs vvrth the

ompanresw IC % ? ost of whom ar so members of teh

?ns rtium. omeo eyes a'’s res ogse action %ontracts are ert contingency

Ean olders. Otheys aré with Interme |anes SUC prno

on\oany A orvess els it ¢ arters eskadoes Isubmr an forihe
ne an the Valdez Marine Terminal. er unli prevro ste mrr}]

Elg ESk? now states that It Is not I'ESDOHSI for Spi S of tan ers
t the' termina

Third, Algeska IS unLke other resP ?
com ap s Include the entire cos
these ex endrtures are $ard by t

aﬁtron contractoLs because the prgelrne
sph responﬁe mherrtar expense
estate't] rourlg reduced i FeVENUES.
No ot er cateqory of response action contractor assate Inancial participation.
Furthermore e’vast m orr 5 ﬁs%o se costs relate tof revention
and ¢ ? arrneta ke SP S W gtoccuratteVa ez ann]
Termrna sew ere, IIP ort Valdez, an nPrnce William Sound rather thar.
on-sh oreg eline dsgn S, | %/es als soe¥avo unteer in manne res onse
effons, the State |terF

H% share of Tesponse co \
assurance that Alyeska W respoond the next measpsﬂ of ta/in poccurs from
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a tanker in Alaska waters., Instead, the public has to rely solely on Alyeska's
voﬁunteertrs]m nd 000 f?;uh P y S0IEly on Aly

%urth Al%es(ra IS ylcal the hub of aII;% gellne relﬁted activities, unhh
other res ersw age in o activifies other than response in other
ﬁgloni the state A es rescrines tanker operati ?ns IR Port Information

E %st econdhtlo S unger which tan ers a call at t termmal A
tanker's breach of the Manual even excuses Alyeska from performance as a
response action contractor.

Fifth, Alyeska essentially occupies a monopaly position in spill.response for
Prince. Vﬁ XI f h B yh) exemplargpsm{ Lsponse
oeratlon continues t through tariff

tar”hﬁth 0 L s 8
costs. Yet A eskit mIatera esta%hs?bes[{h7 tﬁrms nder \R/ﬁ ch |tvvﬁrprowde
the service. [twould eV|rtua mma 'CE ?]rt eses pers fo finance a

separate cooperative orga VOICe Qn
gratlons sPnc the ouqcf still have to bo paying orAyes?<as SERVS

Beratmn throug?t tar}tl‘f rates.
Sixth, Algle%k(? differs frg‘m other rezc .nders in eternﬁ of its limjted 7zetrt%g0f

respons mandated transition provisio ring the most crytical

resEonse V\}/ ersonnel w am)ep occup|e(f WI#] Eﬁngmg n anc] trang‘errmg

dutles to ne tPeope

And finally, as a practical matter, there is con3|derable usion about who
) 8 dp ntemen htoras VY(

RX/ nt| encgpan

ine_tankers transmn rmce | 8un ome cases eea

successw% response action contr ctors and agents (like fska ana BP

wectmgt e response, but the onx ntity the State can actually wect 5.2
Istant tanker com an

Bteglares syomit

see Appendix E). At best, th ss stem’is contyising and
ac a Clear I|neo hhty nse tworst stem row es 1o
eag asurance thtt 3 ? espl response eq pmen (1.e., Alyeska)
sa duty to orW| indeed réspond.

For all of these reasons, th ouncil recomme ds that there %houlq be a clear
e%[])onse entity for crude oi atH In PhnceWthounF[ Is.wll reduce
dministrative urde# lari res ons reéuce con usmn in transition

re uwement and 0 rega assurance, rtana 0 ﬁan 3 rom|fe that
[ w occur The parties rB %nsm s%, remain strict

lable for a tedﬁma es cause Uty espon to a Fto
emove the oil will not’be sprea con smgyamong aI ose potentially
also liable for damages.

i i R e e
dJ qn 96 € IOH&FIZG da (oacﬁ {0 S t|

Steetlteeltmt lﬁt esyesttter Se{vrr(%ultlffle contl %CM) n?] (Ee enteﬂ N IVI a?P |
FESESn%°“Tﬂat aRae ol ha he'cgenertrcoﬁttngemy blan 'or”%%hs n



Irat region, with onlx Individugl facili rtankerdﬁfg[]ences trﬁated separatelg/

conetlcno erles qPJ %}a“ el léﬁgrstaéedtgn?a 6 catset by e il
8n|3/ iP Sl nl?lcantyfevver [p ns t0 review a %cf woufg ty have 1o get

mvoIve I checking private contr?c al arrangements t? see If response

g (%rmance IS assured. DEC could also inspect and drll ina far more efficient
d focussed manner.

VIll. CONCLUSION

The Council concludes that, n bala ce
reiPonse action contractors |m|t% |1|5¥] In order to encoura %

there is a public beneﬁt to gﬁ:antln
espon owev ust as the response ctlon contracto de
a@suran%e t% Mgt%ace ama%%s I|ab exposure, theP

ressive
ean
lic

eservea thﬁ assu ance that, indeed, a] g ress Ve ? onse. will occur, as
Brom|se %curnnts stem rests én rﬁ ehrt on "volunteerism” an rivate
ontracts. Without dl? %the good faiti of that "volunteerism”, there must be
more certainty in spill’ response
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HB 196, SECTION 11, REPORT

RESEARCH PROJECTS

1. OTHER STATE LAWS. This task will compile and examine
response action contractor immunity/liability laws in other states.
This project will go far beyond merely compllln? the strtutory
language from thoSe states.” This project will extensively research the
legislative history behind the Rromu gation of other states' _
legislation, and Wwill evaluate the Immunity provisions in the entire
context of any particular state's oil spill prevention and response
requlatory structure.

Last session, the legislature did have before it several examples from
other states. However, the lack of knowledge into how the particular
Immunity section fit into the state's overall regulatory structure
handicapped the legislature. For instance, California does have a
response  action contractor immunity provision (60 days) and,
therefore, the argument was made that there is no reason for Alaska
to be any more strict. What the legislature did not have before it,
though, was the fact that California simultaneously created a taxing
mechanism with unlimited borrowing authority to” enable the state™ to
both respond to a spill and to have access to a fund for damages.

The National Wildlife Federation (which is @ member of the Prince
William Sound Regional Citizens' Advisory Councn?]_has a legal intern,
Pat Kingcade, who is available to begin work on this project this
summer.” When Pat returns to law school, the PWS RCAC" Legislative
Affairs Committee will sec if it can pickup incidental expenses
(telephone, mileage, etc.) to enable Pat to continue research. Also, Pat
will "prepare a proposal for the Vermont Law School to receive
classroom credits and grant funds, since the compilation will be a
useful addition to the school’s environmental law I|bra\rk//. Pat will
begin the study with the states of California, Oregon, Washington,
Texas, and New Jersey.

Council Members
Harry R. Bader, Fairbanks ¢ LeoJ. Hannan. Anchorage ¢ Kathryn L. Kinnear, Kodiak
Gary P. KompkofT, Tatitlek < John H. Lucking, Jr., Unalaska
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HB 196, SECTION 11, REPORT
RESEARCH PROJECTS, continued
page 2

2. OIL POLLUTION ACT OF 1990 PROVISIONS. This project will
examine the response action contractor provision in OPA '90 and its
intent, legislative history, and statutory context.

The PWS RCAC will consider funding a research contract through its
OSPR Committee because it is information that the RCAC needs for

other issues as well.

3. TAPS AUTHORIZATION ACT. This project will research the act
and the legislative history to determine whethér there was any
discussion of Alyeska as a response action contractor or as a
responder for tankers operating in the TAPS trade.

The Citizens' Oversight Council will conduct the research.

4. CONTINGENCY PLAN REQUIREMENTS UNDER OPA '90. The
implementation of the provisions of OPA '90 for contingency plan
response standards may have a major impact on hboth contractor
liability and contingency plan holder status. The role of response
action “contractors in adhering to con1|ng1ency plan reciuwements will
be a key issue in the Coast Guard's impleméntation rules and may
have thé effect of superseding or rendering moot the state
requirements.

The PWS RCAC will consider, through its OSPR Committee, a research
contract for this project.

5. RESPONSE ACTION CONTRACTOR ACTIVITY IN STATE. This
project will examine who the response action contractors are in
Alaska and will identify the geographic areas in which the _
contractors work, the type of services they provide, their interaction
with potential responsible parties and volunteers, etc. This project
will describe Premsely how oil spill response is happening in the
statebalr]%l what geographical regions may be lacking in response
capability.

DEC staff will assemble this data.



HB 196, SECTION 11, REPORT
RESEARCH PROJECTS, continued
page 3

6. CONTRACTUAL RELATIONSHIPS BETWEEN CONTINGENCY
PLAN HOLDER AND RESPONSE ACTION CONTRACTOR. This project
would look at the various contracts currently used in the state that
describe the legal relationships between the contingency plan holder,
a response action contractor, and possibly the state.

The COC will analyze these contracts and their historical evolution, if
funding can be acquired.

~ T.LITIGATION THREAT TO RESPONSE ACTION CONTRACTORS.
This will be a brief analysis of whether resi)onse action contractors
have, in fact, been found “liable or sued in Alaska or in other key
states for damages for oil spills, when there was no other cause for
liability. This will examine both government and private causes of
action “against entities that operate as response action contractors.
This project is important to get a sense of whether the litigation
threat is” real or speculative.

DEC will request the assistance of the Attorney General’s Office for
this project.

8. LOCAL GOVERNMENT LIABILITY AS A MEMBER OF A
RESPONSE CO-OP. This issue was raised during the legislative _
hearings last session. If a municipality or other governmental entity,
which "has sovereign immunity, joins & co-op formed to be a response
?_ctbq?_tcgntractor, will the municipality retain its immunity against
jability’

DEC will request the assistance of the Attorney General's Office for
this project.

9. INSURANCE. This project will identify the different tyPes of
Insurance coverage available for response action contractor:, for
contingency planholders, and for oil spill responsible Eartles In the
state. This will help establish the context in which all key players are
operating and provide for realistic solutions.
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196, SECTION 11, REPORT
RESEARCH PROJECTS, continued
page 4

10. = STATE OF ALASKA'S POTENTIAL LIABILITY. Many people
have questioned whether the state does or should bear some _
responsibility for spill response as an owner and shipper of crude oil.
This project” will look into the state's role and status as an owner of
oil and its potential liability in order for those public policy questions
lo be fully ‘examined.



Citizens "0Oversight Council

on Oil and Other Hazardous Substances

3111 C Street, Suite 150 « Anchorage, Alaska 99503
(907)561-2101 « 561-7538 (FAX)

APPENDIX B

Research Reports Summary

Council Members
Harry L icor, Fairbanks ¢ LcoJ. Hannan. Anchorage ¢ Kathryn L Kinnear, Kodiak
Gary P. KompkofT, Tutitlek ¢ John H. Lucking, Jr., Unulaska

¥/



S UMMARY
0f

RESEARCH PROJECTS REPORTS
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AS PART OF THE COUNCIL'S REPORT TO THE LEGISLATURE UNDER
SECTION U OF HB 196 (Ch. 92 SLA 1991)
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RESEARCH PROJECTS REPORTS SUMMARY

L L P et e s

a
Hmnunr |ssu%s %%n |!Wowrng IS a summa mpso each report. The
text 0f each research projéct report Is available upon request.

Research Projer  Response action contractor activity in Alaska
Prepared by: Department of Environmental Conservation

p 0Se: To enti tw)es of re onse actro contractors operatdng in
F H scrr thelr are so eration, terrrnteraetrons an
fatron IS WIth. S ers and other re gonsr le parties, their experiences with

claims, an therrfre? response structur

Spmmary There are essentraIIy t[\]r\éom)es of re ponse action contractors in

ska --"independent o torsa t response organizations,
3e endent 0 eratorsﬁr ur rn%térral cp ersq neIZ rough
cont act arr n em ntsp ?rp overn entaq ﬁencres or ot 9

resBonsr epa t| en toe tors do not control rir direct t efheld

nde
res on?e and aven otn ontractua ease, or corporate relationship wit
the spiller or responsr le par
Industry spill res se organizations are formed to pool resources to enable
contrn’geng ﬁlrfersio most economica com'BI ehthe state Sﬁﬁ
res |re e S. The mem ers of the organiz tr?ns are genera
msgeH ers and me[r]y Wn or olperaea ﬂ fermindl or tankers, as
the'r s onse organization. T ptro S Of the Inqustry re ponse
or anrzatrons e to va |n eqrees co rolled by the members; Iq stry
czp anrz tlons geriera ontro the fie response oasg or'some
ﬁ]er of time. Within In ust Ire onse or§anrza lons, there are two t ges:

Irst are srca cooBer th a managdement structure separate
|tsme ers E gé)& 6 s% %rsanoeratr nal
unrto ern stnes agent yes a’s n PRI is se arate
Incorporated.

pe ind pendent erators ond to work thrB ?hout the Etate and handle spills
getro eum p uct aafardous subs anpes In ust[y resr
nizations respon troleum pr?duct %) IS, predominantly crucv.

vvr In the geograpnic area operation of their members.

Ina survey of I’GSgOHSG action COH'[I’&\?'[OI’S none noted am/h erience Wi P

claims fordamages due to spills or alleged negligence o ontractor.
ﬂe cg xppressea co%cern%n otentig). for. c? could

H?eré’{ It%e?r B(perat?gnasc %jbut one contractor requrrecte |?1 emnification l) ?ore
services would be provided



The report concludes that the independent operators are the class of
re?pon%lers ost surtaqe for Irabqlg imits. T Re r%rort asks vr]hetaer It IS

R Ja ares onﬁe organi tron created ? V\a

... oll terminal ana’tanker owners ﬁ e afforded that sa edeg

munity. The re ort states t at ranting such Immuni cfari es confusion
nental r ulagors over who, In: at contrals t{te field response an

\ﬂOVGI’ h
pro des no assurance that a response will e sustarne

Research Project: Risk of litigation and liability exposure for response action
contractors

Prepared B}/ Attorney General's Office, at the request of the Department of
Environmental Conservation

E rE)ose To ar]a 7 th? sityations where ”TS?QHSG action contractors have
sued or held liable for damages trom oil spills

Summary Research indicated that thre wTre no c ses inthe U. F where
ﬁP nse actrorg %ntractors were sued or held Ira Ie or dama rom an orI
: vrrtueo eir response activities. However, In some m rtrme casualty
ca

f not oll spills) a good amarrta has be(rfn helg Ira efor rosslé/

rl;e tcon ct, Intentional misconguct, an occ sl%m yn% nce. The

rarsl%s e possibi tXt at there is some risk of lianiity, albeit Untested,
c could cause uncertain

Research Pro*ect Cont aI relationshi (Ja 1%3 among response action
contractors, co trngencyp oIders ana the state.

Prepared By: Douglas K. Mertz and G. Thomas Koester, Attorneys at Law, on
contract to the lg Inlet Regfonapcmzens Aavrsory Counctrﬁ Y

urpose: To evaIuate and analyze the congractual arad lega (jrelatronsrﬁ
et ee reégonse actr? conﬁra tor <n§ot ers mR er. 0 determine {
[ VY dr e allocated an e private contractua

es her t
réﬁrtr nsnips afte gct field response to an oll spﬁi

T gt e Sl a0 oty S St o
arfles Fgac Stric abrlrtyfq damages, inc| (5 thode g2 p% the

? t(% CF USE
%’[IV{[IGSO d resrl)onse action Cﬁ actor. How gﬁer unaer aé amaritan

a 0(? 05.091), a person w ofr on sat e request of the overnment to
eclared emer encg rs immune from strjct liab (ﬂd ne ene E
? AS 46,03.82 lpg d xpan stha

assed last ye ect untr Ju
Immunity to responders to ar?/ a]qu wrtﬁout the necegsrty ofagov rmmenta

4L



ﬁrder The reécbt IS that private parties may be mable f0 reco ero cgi
rms cause res o se action contractors it there is no other financla
solvent responsl

Res onse action contract s and contin enc plan holders Iso allocate liability

or amages Defween each other rou rivate o tractua re atronshrps

There are significant varjations |n e act used b r]espons |on

contractors and the ¢ ntrn%enlcey ers orwh 1 ywor

contracts are extremeyc X, |Ieo thers are atnreysrmg ome ﬂrg

spe1c crg the services to be rovr d; otpers mere recite’ that ervrcesi

er orme as s00N a3 ossr e Indemnifi catron orsr ns were enerally In gl
ﬁracts Neska CISPRI, and ACS re urre mnr catron ent
tg Othe res onse a tro contractosonyr crurre |n em |f|ca o err
n ligent actr Ities. A awas the only. cont %urre ItS

ractor response ac on contr ctors to Incemn| es a
res onse ction contractors re urre errcrents to car urance On

eska specified the.amo nto Insurance -- CI Ire UIres $10 mr |on
IyeAk requf es $12E) |on |

The most notable ornt in revr wing the cont ac a&e res onse action

ggna t%s atrne er%o %encge o%lr atlrg?trsS ﬂt‘re servrces rovr frn e term?
demibction (0 t%

the scope 0
Indemnificati |on clu Iﬂg msuran e VJSI(?I’I?)

unds for contract
termtnatron the degreg, of control Inthe fiel erc nup operations, and the
equipments for cansideration,

This wide vari tron r private ¢ ntracthterms 1S srgnrfrcan} As the state’s
requirements or sP reparedness have Increased, reliance.upon reéponse
action contractors Iahr Ve that. stateo readiness has also increas eﬁ the
staescontro over ¢lean pactrvrtres IS directed to the cor}trn enc% (f

ort eso er rather t ante %sponse action contractor ay De actua Iy
per orming the work in'the il

stae snotapa or thir gar heneficiar toa %the anatF contracts.
oug estate a roves the co tr ency lans recite reliance upon
res onse action con ractors t estate ck drr?ct auhhor over the esg se
ctron contractorwho nfact, implements t er[)an This eans that the state
Fno wagl o]orcea resR Psg ction contractor to comgl?/ with Its contractual
gatron The report co es that the state should take spme action to
ens re state control over reagonse acéron contractors to ayoi u‘i J?a that the

IB%? 0nSe action contractor designated ina contingency plan could fal to

rir%)ort also conclugles tha tt? because the Iegal standard forn Ir ence
inc full consideration o teemergenc atmosphere In whic sPonse
action contractors o Perae resRon tlon contractors are ro ect romte
conse ue CeS of CrisIS ecrsro making and do ot face an ndue burden

being held to a standard of reasonable care under the circumstances. On trie

ﬁ es for



other hand, the only way to ensure that injured parties will be compensated is to
require tﬂ respon%e action contractors el<erus% due care or ?acephabna

Research Project: Trans-Alaska Pipeline Authorization Act (TAPAA)

Pre ared %X MlchaeIJ Frank, Attorney at Law, on contract to the Citizens'
Ove SI uncl

lltrp?se To analy eTAPAAto determ|ne Whether Congress described the
e( Fs aP| rwcg pan arespon Jonc ntractor for
er spills in rnce |I|am qQun gigs esatutonyo |gate responder

tor spills Trom tankers operating Inthe TAPS trace.

8 ey Under the term of the Trans -Alaska Plpehr]e Agthonzatlon Act of
{ holder %i the I ner ﬁg must control and remove an\/NI
8 tion attr but act|V| the er V}\]I ether the (j)llutlon IS Within
I without the rig 8  This statutory duty I mirrored in
provisions of the'U.S. De artmentot e he yment and Grant of Right-
Of- Way for Trans-Alaska P[pellne The h0| ers, a p9||

15 Panl s which are subsid anes ParthOl npanies, have m ne A?yeska
Ipefine Service Company their agent under the agreement.

The re ortd scnbes con5|derable Con res |onaldscu33|o receding the
enac eno that rec s the ri hodersob t|nto spond
n reate toteT 0| trae |nc ng marine spifls amae or
remov h""o h%at réth%?n I S't?'h't%tttt o rtt’c%%”atO'ma”d
e ﬂ“a %tm fﬁt)”e s tttat?sré’t & %tgur“%t*eﬁ'tﬁes gjt tg o :
eﬁgue t t i?\ \e\tast e Pea%sre aIs éctlwtessc%ned Ct?s at ed Batehgun
assa eo eO| PoIIu on Act of 1990, ISCUSSI rat
quhon X A?as oEn r%rlla?e etgka as agent or the rignt- way ders toa ate

The right-of-wa ree en |r s Alyeska to have an a oved oil pill
nth;enc VYXO[A erm ﬁo (ﬁ ol be thou h the Trans- aska |e|Pt
es as |tt and recelve overn nta BP v(al 0 contlnP yMn ans

co erin sﬂlitat mi toccur rom tankers at the Va ez aLme

Srmln S(fVYt erﬁ In Port Va eza In Pnnce Wllldantds lyeska's
tf nstat? at Alyeska, as re Lllre the state and federa a rAn L

woud rect cleanu oera 1ons resulting from tankers car |

P|Pe Ine Service cryde. Su seg PIQ ontingen n rete teg ? F

tflgauon to. respond to tanker g s, Following the x on ﬂ)

Ska denle( at It was required to resloon {0 tanker s IS In Pnnce William

Sound Alyeska now states that It Is a "volunteer" response action contractor for




} err spill response and cIeanug hrﬁ rssri(e IS important in both the state and
eral governments' lawsuits against Alyeska, and'as yet is unresolved.

nAIye ka's urre ioosrtron as av Iunteer response action ont]ractor it n?
er or aI upmits a Pnnce und ont(ngen V\y ep an for approva
stecnt t//f ven Fta%srnrts
arr eTermrn pra a eska |s otrsonsr efors |Isr? tEnkers
bert ed atte erminal. Today, as drstrnct rom ¥ a]rs prior o X0n
Valdez ol s tan er ow 8rs or operators, at er th an g/es a, submit
contrngen% f n dJyesaas nn a re onse ction
ﬁntra tor whic ¥\r ield “response ort t72 urs H
arPes no Initia etotetan er OWners, 3erators orc arteresvvrhwr
enters Int res?onse a?tron contracts, eurr billion In bon mg
as _part of an Indemnification a reement Alyeska also enters into respons
tr n contracts with among ers, corporations. such ai BP Amegca Inc.,
rn turn, acts asarﬁ nse action ¢ ntraﬁtor for vessels chartered to c%ra){
on |n com any. The report raises concerns t
rmm nizi IQleska or B dam es as resﬁg se action contractors %
INS ate ItS pipe |ne ow el companies and, In turn, their owners, fro
tanker or |I eanup responsrb Ilities.

Moreover, the report notes t tAI eska, under TAPAA is Unlike an And pendent
resPon?e actron contractor, beca set E)rpe |ﬁe comrnanresrnc eteentrre
COStS 0 thesp res o se ogeratron int rtan expenses. The vast nmon rh
those costs Pr vention_and, cean Do manne tankers |c
mr tocculr atteVa ez Marine Terminal eJsew ere In Port Valdez ag

illiam Sound.  The re ort . r%ue stions ow COStS escnbe
drscretronar L.e., volu nteered n simultaneousl etr?ate ?ordrnaf?/
ﬁmmon fc rler ex enses ed to erncluged in the calculation of the tari

or trans rtrP rou Furthermore, the report notes
hat |Ie the Sta ask in recta/ rp sfora ut 25% of theﬁe cost? i
ong as Iy ska sse unterr es onsee or‘ s, the stsa as no
ass r ncet ﬁf res ond the ne E il OCEH
ian er In Alas awters Instead, éhe pu vvrI ave to rer on yeskas
volunteerism and good faith in responding.

Research Project. State of Alaska's participation in spill response
preparedness througﬁ Indiirect expendPturesp PRETESD

Preeared By: eborah Vogt, Attorney at Law, on contract with the Citizens’
Oversight Counci

Purpose: To evaluate the state's roIF and status as an owner of il in terms of
the State's indirect contributions to oil spill response preparedness.



Summary: The state occypies two roles with respect to 0|I roduct|on

Pro rletary role, t rmig W c the state retains a ogah]'y rest |n roduced
eases on state land, an as(iverelgn role, w h levies taxes the

severance tax, and exercises requlatory powers.

The state tak r% E¥OI| edqml antly “invalue." When the state takes Ifs
0|I | y%ca os%/esslon exists for only an instant .
gf tans ertothe [0 asef te| ne) Fr In actual osessmn

e ol %\d thus, 1 n{te psca 1 Il lgly the anPe e e

state's roy t(ylrtterest aces. It In substantidl
gro ucer‘or dil. Therefore, [tis apPro rate 10 consl er w et er t estat should
hare cornmensurately in'the costs associated with spill preparedness.

In thes ssoverelgn role, it levies several taxes on qil activities, Throgr
someo ose tax Structyres, th state Indirectly m aese endlturest

s Il response e are nes Ima ure the state makes |s
Iosspln welﬁt therefgre mrgtate [0 aitles and severance

taxes incurred ecaus(e dplrespons ﬁ]xépe dlture are Included in the
transportation costs used 1o arrive at wellnéad value
Qev ue of

AnAJaska ol produeers iability for the state's ro At/ IS lfased oni

he oll at the point of pro uct|o Be ause most Alaska ol Rt S0 Ipomt

epoductlon a net ac 1S us dto stanlish this value. Sa es In
ower 48 tate are nette eweI e uct| the costs o

Eans&ortm% e0| between Aas aan the mar et his met doo eags
ere i5.a inc

i R

of transportation xHFndltu es for Non oecrude IS a proxmateg
enevers[p res onse qU| ment and operating expenses are
mcM |n the costs, of transpo t| te revenues are reduced accordingly,
the state 1s. In effect, paying 2 /ooft 0Se charges.
% most i |f|eants ill-relate eIement |Ethen t-hack methodolo is the
a{l e(ect Bendl ures magde by Alyeska Pi |ne Service C 8/
f?xpe(h Iture forf? Il { entlon anq esponse are roI dmt the
t a?t éaﬂ) ¢ haveO Steee rgdauc(tll? wellhe (%u¥alsue fér %Otare %verance
a)illon thh aWEcTJ t%n ||on roec ﬁ throu 3 Assumin
?ntilmos]tate revenue effect, the state’s s ar those expenditures Is $15 1

The re orte ncludes that this raises, a_perplexin |ssue The Trans-Alaska
eI|np ut orization Act and the Qil Tftﬁ)tlon U|re the TAPS ri htof

%v erto es ond to splllls out {0 th threem es as ates that it
eves Its roe| Prince William Soun 1S a vounteer a att eprowsmns
|s esEon e Services arg Cstnetl a matter fcommer ia ongact between

BRI e e i

a 1S sole
vqunteer the report questions how it Is appropriate for Alyeska to passte

S0



COStS ofthef il rﬁ sponse actrvrtres tothesat the TAPSo er com anies,
an tepr eline shi ers ho ma not be enefrcrﬁ e]servrI
volunteered. If, how ertecost atetarr 0 st Alyeska's
xp N |tures re urreme ts, InC udr shoul esu ject to review
dt dera Ener Regu atory Comnf| ssrona 'being reasonably necessary
non ISCriminato

g taeegartaars e
rince W t

nn

|agt [II gh there are significant differences that make
comp arrs N tfrcut the Co InIet res onse actron contractor CI?PRI spends
onsr more, res ma eto rvo gmes on a ervoume SIS
ors roetro oeste rrnce |am ound resg nse ag lon .
ont ac Xeé When the state’s up rtrcrpatron Inthese expenditures is
actore |n rence becomes much greater.

NS U g e

are Michele Straube, Attorney at Law, on contract to the Prince
WrﬁPam gouXd Regional Citizens' Advisory Councrfq

Purprise T0 (etermine w?ether the regulatrons im Iementrnﬂ the Oil Pollution
étwll addre]sst e |ss¥e of response action contractor accountability in
adhering to the terms of a contingency plan.

Summar)( lfnd r the Oil PoIIutrori Act, a response action contractor ce[s] no
statutor |ab| or |ts ctron as long as the actions are consistent with t
National Conti r%y an The exce trens are | tecoqtrac r15also an
owner oro erat r of the Tacility or vesse causrn% |, or | the co tractor
causes re ons? 0sts or damages due to gro ence orvrir Ju
misconduct, or If the contractor Causes pers na mru rwrongf eath.

The federal overnmer] vvrII require a cantrn%enc %holder 0 demonsltrate
thatrtnasa ontractvvr arespo S actwn rctor, but 1t Is as yet unclear

e precise re urrementswr be.. The federa lPavernment 1S consro‘errr]g
certl ||n response action contractors inorder to g evelof
capadility and expertise,

The federal ttrovernment will addre%s what it means for the President to ' iirrect" a
[es on?e aﬁ lon. |ntn Proposeét es tote at IContr ency a
Currently, the Oil Pollution Act oesn rant ra overn ent any direct
authorr OVer response action ¢ ntracto actrvrtre men 'S 0n

|s to g Y grrectrves to the contin ency Wno, In tur

evera
Pr rﬁ 0y fu *rect t‘te response act on co ractor to |m ementt
ederal order. [f the Tederal government decides to certify response actron

rantee a minimum
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(ﬁggﬁg%}rﬁs It may gain authority over response action contractors through

The reggr raises ¢ ncern oVer d;he f% otent|al seenario; A tanker vessel
IS owned by a oorycap|tal|ze ors co oration. The vesse ovvners
contmgen plan shows a.contract with a re ons atbncontra tor. Inth
cntra teres 0nse action cinnractor res veste ity to. refuse to perform
tfhe sglller IS |n t [ra spi oc& rs and the resPonse act|on contr tor
uses to res on eCoast Guard has n?w]aﬁto orc es onse rf
mngt eBes 0nse act|on contractgr directly. There cou crtlca elay in
response hecause the Coast Guard has no d|rect authorlty overterespo se
action contractor.

Tgb O|I Pollution Act does not ;%revent the state from i |mposm9 tgﬁe of

0N response Ctlﬂn contractors. Nerther is the state from
stan ar ort 8 relationship between response Cthﬂ ontracéors

n(ft con |n%en% é) an holders. However, state standards must not contradict
eral requirements
Research Project: Insurance coverage availability

Prepared By: Tesoro Alaska. Inc.

Purpose: Tq identify the tgpes and costs of insurance coverage available for
response action contractor

Summary: There is substantial varianility in the ava|Iab|I|t¥ and cost of

ig\mﬂc fggklerra 51;0(/ anresgon%? a}cnon (ﬁ)ntractf o tt arlelbase on the
e sl el H el eXffﬂgw
nera et, Covi f e 7

achin ?tat§ roteelcrtmlsurar}lcg inde ris sie IS% ersona ropert

ompre%glns Jepgeneraq&) rr&nztxj 5) exces |ab |t|es property; (4
overage for a spill cooperative, such as CISPRI. with 15 employees and $1
IYI ﬁ] f |[e)u? mpent ?s estlsr?fated at $245.000 Covera§ ¥ora ene$r:1P

anllronmena d

Sen/|ces co ring a Variety of response services wou
e less expensive Aue to {ngs Xpltafm estmentty P
The reﬁort also comPares Tesoro's experience with contractual inde %/that

rovisigns in Its contracts with r response actjon congractors. TESOTO
e Spill cooperatives have much stronger Inaemnitication requwements

Res tarch Project: Response action contractor provision inthe Oil Pollution
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are (ross e, Attorneys at Law, on contract to the Prince
WlﬁPam gou%d Reglonal Elrtklzens A[Msory Councﬂ

0se: To examine the response actjon copfractors provision in the Qil
Pct)ﬂptlon Act of 1990 and Its mPent ?egls'atlve Hlstory arPJ statutory context.

Summar The Qil Pollution Act provides that a éuerson IS not liable f?]r []emoval

ssor ama es In the course of rendering assistance consstent wit
ﬁ)tjona ont| encY PIan%Hras d|recteg B% fS' ent. hIS exeggptmn from

ﬁ" doesgm G ol Deteonal gy or r{)%g?uﬁe(iBe?t’%seaHH 1) gross
neg Igence r willful misconduct

The version of the Oll PoII#tlon Act which ;e)assed th% Senate did no mclude an
|mmthyPrOV|3|on ouse Committee on Merchant M armea |sheg
was thefi ﬁto consi erthe ISSuge of resPonse C'[IOB contr cgo &

a erowsigon imiting libili fora erson etame or directe tePr sident,
C?P or a res Hl e agcseﬁ ersonal Inju orw H % g[oss
ge?]csvo%rl I s gnmu Endﬂ e%Orgsrg%tte?ne %esseo er o% ah

8er3|on of the ? ﬁgasse(] theé]-fouse retained t |sL“)m| edf1
provision.
Dunn the confer m?e C("nmlttee negonapons to reconc) f the Senate and
er3|?nso a Senatecon ereew 3”;9 a\% to limt
or all persons (n wutatt |ect|onote resident) Who rengler
a33|fst nce consisten e a,tmna Contingen W}g Plan, .S icgjent nY the
? erees agreed to that conc%)t in the languade which ultimately became %
the Act, econferer]fe co mltteex |ain tht|t¥vanted oav0| g
ears. There was no

ggerrenceo mpt spi resM ecause of liaoility

ate or furtl?er discussion of this issue.

Research Project: Other state’s response action contractor provisions

R B Rl e B B
Federatior,

Alyeska Pipeline Service Company

Pur ose: To examine the Janguage of provisions related to response action
[1 ractors in o%h rstaﬁes ? g rgc? t% pgrovmons 1eg|s?at|ve hPstory an(s
relationships to other oil spill prevention and response” laws.

ary: Connecticut - Any person who directly or indirectly causes a spill is
brpen} %llcots ylpr ] %r (Ws e

Fa No person, frm or corporation Which renders assistance in
he cIean upofa d|sc%£rge of oil or hazapé)ous substance Is |abIe for cvil



damages unless grossly negligent. Immunity does, not apply to responsible
persoﬂs or perso%s untler A%ty to mltlgate%he e?fects o?p ){jlscharB

Callfornla Responsible parties are strlgtlty and jointly and severally liable for
al damages P rson? cooperatives and res nse action cantract S are
Immune Trom liadility Tor costs, ma%nM erca|[né In the course of
renderin a53|stance in accordance With t tdon ontin r?enc y Plan, the
state co mgency plaln or orders? astate or federal on- S? cordinator
except goss ne %ence Olo \NI|| misconduct, Persona w or wrongful
eat Immuni nds on 8refpon (epe sonne Y)vos contracts
ave befn a(%)apve Pyt e state and IS |m(}e ut may be extended
}oatota of % ne spill IS exgan Eg {0 unco t minated marine.or
resources: fl[ 5 the HJ ublic interest because of dan ero%s conditions:
0 OQ no other qualified response action contractor will complete the response

Texas ~ A respon5|ble partg ﬁ liable for response costs and natyral resources
damages. persono car ece up ort%amzatlon thatvounhanl or
Pursu nt to the Natlonla Cfo t|n Plan or the state coastal e pIan
enders assistance Ii ahle or ﬁRj nsg Costs, damage] S Or CIV ena

except for gross ne ﬁepcg or willful misconduct. Discharge cle

operations must be Certified by the state.

Wasp BPtO Respon3|ble garéles are strictly liable for amages Agerson IS
not ljabfe for.removal costs. or ama es mi ecourse% ren (Jalg as Astane
%onsm ent with t eNatlonaICntm ncy Plan or as 0(5 erwise ecte by t
ederal or State on Tscene coordinator. This | p 06S notla foa

l[[eis c%rrIISEJB(lz% party, for persona |njuryor eat or o cmss negll ce or willful

Ay S R L P e e o,

scene cog? (inator exce ?(i V%ross n(fgsll%ence or |ntent|on mlscon ufc
dditiona Samaritan law pravides that any person w 0|n alth
t?we scene of a vess Icolls;fon

Wlt 8Ut re r}]eratmn renders ssmhanf T
accigent or otner casualty shall not be liable for any amagfes resultmglr
or gross negligence

gYOVI INQ Or arran mg towage or other assistance,”except
r wanton acts or omissions.

Florida ~ 'L\ Derso mautho ized by the state or federal government orq the
res ons|be arty, wno renders assl tnce In contamln or removm? utants
costs expenses, a ages except for qross negfigence or
m|scon |fth respons doesntre t the spitl gr does not
coo erate with t ederal on- scenecor tor Ioca |sch rge cleanup
org nization sh upon state request, Imme |at contain an emove a
discharge of unknown origin.

New Jersey - Persons responsible for a discharge are strictly and jointly and
severaﬁy ??able Response I%mtlon contractors aregflable uponya O\J/vmgyofl
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negli ence Ifthe clean contractor demonstrates that |t% ctions were
ﬁc orfla cevw enera ace d ract ces and state of t earti he{mc .

an that it utifized ettec nolo reasonab vailable, there is
are utt pre um |ontatteact|ons were I|gent ?state fnh
contra tua 'Inde g t

State deter I oot %(1 SC arge cIeanuRtaFntraf alnst Claims |

Or unrea on% [inceg ﬁar chI ggr%eg ﬁ;“%tl"zaﬁ In?%%rs]%ere%lggetr%h t?\le
It all |

state an Ists of qualitied personn aval ab e equipment

aine - Any person era| a erminal facility must o ama |ense

M A fi It | facili btain a. i

LICfnSES 1SSU i rmlna |nc Syvess s der the contol 0 that
facility and vessels that are used to ﬁran port oif to and from that facill nd that
raye vv| In State waters. Any vessel no undert edlrect|on or contro o a fixed
aclljty o' %obtaln Its own license. The |c? Imtist deTmonstratIe satjsfactory
evidence that_ it Is implementing st '[Qbfig Pans [ contro ;
discharges. License %are stri lY e for Fg (%ccurrm Cl |t|eﬁ
under their control or from vessestr nspor ng oll t0 or from that Tacility within
state waters. ﬁ ponders are not | |a le 'Inthe cou s(?o rendenng a33|stance
?n3|stent eNatl na Contjngency Plan, a federal or state contin encl
Pan 0r as |re ¥ ederal gn-scene coo ator except for, ‘pth ona
or Wron eah ossn gence orW| m|scon uct, or irt

ésponder s the respons le pa



Other States” Response Action Contractor Liability Laws

Spiller obligated to pay damages
caused by Response Action
Contractors (RAC)

RAC liahility limited except for gross
negligence and intentional misconduct

RAC liability limited except for gross
ne I_|Pence and intentional misconolct
orfailure tocooperate withthe Feceral
On-Scene Coordinator (FOSC)

RAC liahility limited except for gross
negligence and intentional misconalct
if actions are consistent with the
National Contingency plan (NCP), the
state contingency plan or the FOSC

RAC Iiabili(ty limited exceBt for
negligence (defined as use of est of
available technology)

RAC liability limited in duration (60
days)

Certification of RACs required

State approval required for RAC'S
equipment and personnel resources

CONNECTICUT

CALIFORNIA

-5£

TEXAS

WASHINGTON

HAWAII

FLORIDA

N8V JERSEY

MAINE



Citizens”’0Oversight Council
on Oil and Other Hazardous Substances

3111 C Street, Suite 150 Anchorage, Alaska 99503
(907)561-2101 561-7538 (FAX)

APPENDIX C

List of Rebuttals / Supplemental Information

Council Members
Harry R Bader, Fairbanks ¢ Leo.l. Hannan, Anchorage ¢ Kathryn L. Kinnear, Kodiak
Gary P. KompkofT, Tatitlek ¢ John H. Lucking, Jr., Unalaska
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Citizens®” Oversight Council

on Oil and Other Hazardous Substances

3111 C Street, Suite 150 « Anchorage, Alaska 99503
(907)561-2101 « 561*7538 (FAX)

Rebuttals or Supplemental Information

The foIIowmq Is a list of matenaI?] provided, to the C|t|éens V r5| Rt Council as
a response 0or comments on the research projects descrine e
Sumn]a%/o Resea;c Pr?JecIsR ort? Pleasé contact the C|t|zens Oversight
Council 0r copies of any of this materia

R cument: Lett r from Tesoro Alas at8 the Cook Inlet Regional Citizens'

visory CounC| dated November 13,1991
ommenting on_Report: "The Legal Relationship Between Response Action
Eontractors Rnd Owr 5art|esh J P P

Document: Marine Spill Response Corporation comments on Oil Spill
Response Contractor Liability Report, dated 1/31/92

Commenting on Report: All research projects

Do (fument Letter from Algfeéka to the Citizens' Ovef3|%tCouPC|I dated 1/30/92
and "Response to Memoranaum regarding Trans-Alaska Pipeline Authorization

Commenting on Report: “Trans-Alaska Pipeline Authorization Act (TAPAA)"

Summar% The Trans Alaska P)Eellne Authorization Act "TAPﬁAI? 43 Uo%gers

ma kes the 0 erator essel ot Alyeska of the h
?H%e 4 t(%]fd T |sStsr{gtt?t\Agb?ﬁlocraﬁ?) OIT f&)lllm% tc0r¥s\|/e nt with oths

and %ederaﬁJ awsé t ma or%eo ne[( ?eratOBo a vefseftreenstpmtswg)lte %rstate
responding to and cleaning up oif spifls from the vesse

TAP doe nt uire Alyeska to res ondtov | spills, nor does it make
¥e a rthe no sofw { g s#nctlg mﬁ f% amaeqes causeab
h sp |Is Indee te leql atl e hlsto AA demonstr t %that on g}r sS

red ct propose sa to?g ll%twould have made the holders of th

oT-way ‘strictly r vegse Spl

Harry R Bad ‘near, Kodink



Rebuttals or Supplem%rétgag information, continued

Docyment: "Stud fate Laws On Goo Sa aritan Or Responder Immuw
PrQV|S|on6ForO|I v LeBoeut, rré & MacRae, rowde(}tg 5
Citizens' verS|ght ounc byAIyesa |peI|ne rvice Compa yonl /

Ihnne/ntmg on Report; Other States' Laws On Response Action Contractor

ocument: Memaqrandum on "The al_Relati Qil Spi
B uonse Acl\t/{on 0 trgct s An H}gLP r‘es 2. $ ﬁﬂ rov@ed to the
C|t| ens' Oversight ounu on 1 1/ y yeska Ipe ne ervices Company

A AT 5 PP Ol Resors

Docume t ﬁ P T(e tB HB 196 Report on Res on e Action Contractors.
Pre ar as artm nt of Environm nta onservation”, row ded
t1 )] }e |t|z ns Over3|gt ounci byAIyeska Pipeline Service Compa y on

CPmmentm? on Report: "HB 196 Report on Response ct|on Contractors”, by
éeassﬁgngeepa tment of Environmental Conservation - Spill Prevention and

Document: "Response to I\/Iemorandéug ReI ting to Contin enc Plan
RF uwementf Li gerOPA 90", provide /to Itizens' Ov rsight Council by
Alyeska Pipeline Service Comp nyon 1

Commenting on Report: "Contingency Plan Requirements Under OPA '%0"

Bé’r%%*cms{?én .ﬁessgpP”SSJ"oMSé“”J“d%” ﬁ%‘gﬁe e e s d1n e
Citizens" Oversig tCoun%n% &Pyeska Ipeline Service ompar? f 5/92

menting, on Repg []t "The State Of Alaska's Participation In Spill Response
Prepare ness InThe State"



AI\%eskaQiPelin?N o .
simacaH "«& SOUTH HHAQAW STREET ANCHOfIAOE AIASKAWVI? tttf PHONE 1900 JT» igli TEIEX 090 11 Iff

January 31, 1992

Response to HB 196 Report on Response Action Contractors Prepared by the
P AEllea §e artment or%onwronmental Eonservatlonp by

Summary

This memorandum incorrectly states that "[nlone of the RACs have had experience
with claims for damages due to spills or to alleged negligence***." Page 5. Alyeska
Pipeline Service Company ("Alyeska") reported that such claims had been asserted
in the Exxon Valdez litigation. It is our understanding that Exxon Shipping
Company's long term response action contractor, VECO, has also been named as a
defendant in virtually all of the spill litigation. Potential liabilities associated with
such claims are, therefore, not an imagined concern.

The memorandum also incorrectly asserts that "[ojther industry response
organizations not so structured [to function independently) may not have a
relationship similar to RACs. In some cases the owner companies may own and
operate an oil terminal, tankers and the response organization.” Page 9. However,
Alyeska is an initial response action contractor which has agreed to provide initial
response services to tanker owners/operators/charterers. Although Alyeska is the
common operating agent for the seven holders of the federal and state nghts-of-way
for TAPS who own the pipeline, terminal, and related properties, none of these
companies own tank vessels or consequently hold vessel oil spill prevention and
response plans. To answer the agency's rhetorical questions on page 10, Alyeska, as
agent for the pipeline owner companies, is under the same contractual obligations to
provide initial response services to these tanker owners/operators/charterers as
would be any other RAC that signed a response services agreement. The terms of
that agreement call for Alyeska to assume responsibility for spill response
operations for as long as the first 72 hours following the spill during which time the
contracting tanker owner/operator/charterer will assume spill management
responsibilities. Hence, during this time, and to the extent it provides continuing
response services, Alyeska faces the same risks as other RACs and is entitled to the
same immunity from liability available to RACs generally.

LDW:ADEC/ca*
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January 31, 1992

Response to Memorandum Relating to Contingency Plan Requirements Under
OPA '90 Prepared by Michele Straube

Summary

The U.S. Coast Guard's disinclination to force a . RAC [response action
contractor] to respond if the Holder [of a contingency plan] did not concur”
encourages prompt and aggressive response action, despite suggestions in this
memorandum to the contrary. Page 10, footnote 29. If an RAC is aware that the
state or federal governments will essentially impose spiller liability for response
action if an RAC contracts to provide services to a spiller, the RAC will obviously
refuse to offer those services. As noted by the Coast Guard, all of OPA '90's
statutory requirements -- strict liability, treble damages, contingency planning,
periodic drills - illustrate the point that it is in the responsible party's best interest
to respond to spills and to proceed expeditiously, without objection. Id. OPA '90
and state financial responsibility requirements and the safety net of industry-
financed state and federal response funds make the "worst case scenario™ (the
apparent and simultaneous insolvency of a shipper, its insurance, and state and
federal response funds darkly described on page 11) an extremely remote possibility.

Nonetheless, and fueled by this speculation, the memorandum implies that the state
should move ahead, despite the recognized uncertainty of federal preemption and
constitutional limitations, "by imposing liability on RACs [to bear the costs and
liabilities of spill response should a spiller fail to|." Page 15. This step would most
certainly defeat the comprehensive approach taken by federal and state
governments to, on the one hand, insure prompt, effective response to oil spills, and,
on the other, require that costs be borne by the spiller, his evidence of financial
responsibility, and, in some cases, oil srill response funds. Unfortunately, the Coast
Guards’ answer to the "worst case scenario” question seems to have been largely
ignored: ". . . the OSC could direct the RAC to implement the approved
contingency plan and reimburse the RACs costs from the Fund." Page 10. In
addition, the memorandum fails to consider that the Coast Guard has urged the
states to adopt the federal responder immunity standard to insure "the availability of
a viable private sector capability to respond to oil spills and their threats ... [as| an
absolutely essential element of a national oil pollution response system.” Contractor
Immunity Provision: State Oil Spill Laws. Commandant, U.S.C.G. (May 31, 1991).
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January 31, 1992

Response to Memorandum Relating to the State of Alaska's Participation in Spill
Response and Preparedness in the State Prepared by Deborah Vogt

Summary

This report, as well as several pages of the TAPAA report prepared by Michael J. Frank
(pages 34 - 36), is committed in large part to debating whether Alyeska's prevention and
initial response services provided to contracting vessel owners/operators/charterers in
Prince William Sound are best handled as tariff charges for oil delivered to Valdez or as
direct charges to vessels which contract for those services. In addition, the Vogt report
contains a considerable amount of mathematical analysis which has not been reviewed for
accuracy in the short time available .

Alyeska's November 20, 1991, letter which is attached to the Vogt report, explains at some
length how and why the TAPS carriers include the costs of Alyeska's Prince William Sound
effort in tariff charges for oil delivered lo Valdez. However, these services are not being
provided pursuant to any common carrier obligations of the TAPS carriers or their agent,
Alveska. Personnel and equipment to escort vessels and to respond to spills in Prince
William Sound are required by state and federal laws. In the spring of 1989, using a series
of emergency orders and Consent Agreements, the State of Alaska compelled Alyeska to
develop and provide a tanker escort system and to greatly increase response equipment and
personnel beyond what had been approved in 1987. On November 1, 1990 Alyeska's Prince
William Sound contingency plan ana the 1989 emergency orders and Consent Agreements
expired when t'-.e state approved vessel contingency plans, held by the owners or operators
of those vessels, as required by AS 46.04.030(c). Those approved vessel contingency plans
incorporated Alyeska's Prince William Sound Tanker Spill Prevention and Response Plan,
whereby Alyeska, as a response action contractor, is committed to provide certain
prevention and initial response services to tankers that have a Response Agreement with
Alyeska. Up to this point in time, only Alyeska has offered to provide these services.
Nothing prevents others from doing so.

These services are ancillary services provided to shippers so that they may continue to
handle Alaska North Slope ("ANS") crude oil. As a result, the pipeline may continue to
carry ANS crude oil, and provide revenues for state services. The practice of including the
costs of those services in tariff charges for oil delivered to Valdez is. in fact, an equitable
distribution of the costs of those services amongst those who receive them. Finally, the
owners of the Trans Alaska Pipeline System are not vessel owners (i.e., shippers). The
shipping companies are separate and distinct from the carriers.

Despite Ms. Vogts suggestion, none of this detracts from Alyeska's status as an initial
response action contractor in Prince William Sound, nor docs it create some sort of state
equity interest in the prevention and response equipment, so as to justify its
uncompensated use for a mystery or orphan tanker spill. Alyeska's prevention and
response resources are available only for vessels in the TAPS trade that have Qil Spill

6 3



Summeary
January 31, 1992
Page 2

Response Services Agreements with Alyeska. Under the terms of the vessels' approved
contingencyplans, those resources must be available in Prince William Sound, ready to
respond. Tnere are only a few exceptions to this requirement; for example a small
percentage of the response resources may be sent to other areas for oil spill response with
prior DEC approval. AS 46.04.030(0). Moreover, the premise that Alyeska, as agent for
the holders of the federal pipeline right-of-way, is liable for tanker spills is flatly wrong as
explained in Alyeska's comments to the Frank report.

The Federal Energy Regulatory Commission ("FERC") is authorized to determine whether
costs that the carriers record should be included in their cost of service and whether those
services are reasonable. However, it does not follow that FERC has the authority to decide
whether financial responsibility and insurance requirements are appropriate. We are
aware of no basis for Ms. Vogt's statement, at page 18, that FERC has such authority.

LDW,;vogt/c*i
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Council Members
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Gary P. KompkofT, Tatitlek ¢ John H. Lucking, Jr., Unalaska
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STRICT, JOINT AND SEVERAL LIABILITY FOR DAMAGES CAUSED BY AN OIL OR
HAZARDOUS SUBSTANCE SPILLS (SECTION 1 & 3)

*Scrllon 1. AS 4* (MMTTH it amended 10t
(@ Nulwiihiiinding any ihlki provision arnilt »l law and subject only lo ibe drlentet
trt (m infblid Ihi\ seuinn m1 the Mcepinm tel oin in lilol this velum. the following prisons
are UncUy lidble, jointly and severally, tor damages |K) PERSONS OK PROPERTY.
WHETHER in'BUC OR PRIVATE. IN(LIOIN(1 DAMACSi TO THE NATURAE
RESOURCES Ofi THE STATE OR A MUNICIPALITY.! and for Ibt com id response,
coniiinment. removal, ur remedial miun incurred by ihe Male or a municipality. retulung Imm
an unpermittnl relcue of ehtrardout subsume or. with respect toresponse coot, the substantial
ihrtai id an unpermined releate of a hiurdous subsume.
i1l ihe owner id. and ihc percm haviny cnnirol over, ihe hazardous substance at
Ihe lime ol the releate or ihrraioned releate. ihit paragraph dim md apply 10a consumer product
in consumer ute.

12a ihe owner and the operatur ol a tercel or facility, Inun which there it a
release. m a threatened releate dial cauaet Ihe incurrence id retpontc emu. id a hirardoui
tubnince.

[1 any peitim who ji ihe lime ol ditpntal ul any lurardous subsume owned or
operaicd any lacilily or tettel al which the haaarduut subsumes were disputed id Imm which
there it a releate. or a thieatened releate that sautes the incurrence of retpuntc cout, of a
|urjrduut tuo.unct,

(@ any pertor who by cunind. agreement or othcrwue arranged lor ditpmal or
ucauneni. or arranged with a iraniponer lid nantpiai for ditputal or ataimeni. ol hazardous
tubtuncct owned or possessed by die perton. mher ihan domctttc sewage. ur by ant other pany
id enuiy. at any latilny od tettel owned ur operated by anodtcr pany or entity and containing
hazardous subsumes. Imm which there is a relcue. or e direatencd releate dial cautet die
incurrence  reijmnte emit, ul a hazardous tuhvuiice.

t, Uy l«ruui who atcepit ur accepted any ha/.irdout tubtuncct otrter ihan
rclined ml- tut irantpoit iii ditpmal or ueamiem laeiliuet. tcttelt or met telecied by die penon
Iriuti whwh ihere it a telrate, ur a threatened releate dial cautet the incurrence ol retpuntc tutu,
of a tieXjrdoui twhtluficc

o See. . AS460**22 it amended by acUtng a new tubtccuon io read
Ikl Inihu tecuun. dainagev include damage v persons or to public or pctvaie prvipcny.
ilama,. m the natural rcwwiicet id ihc tuie or a municipality, and damage caused by acu nr
cxnisatoai id a retpontc action contractor lor whwh ilte response action contractor it not liable
under AS 40U.li:1 or 46(1LNT)

EFFECTIVE UPON PASSAGE OF HB 196 AND UNTIL JUNE 30, 1992



NEGLIGENCE STANDARD FOR HAZARDOUS SUBSTANCE RESPONSE ACTION
CONTRACTORS IF ACTIONS ARE NOT CONTRARY TO A RESPONSE PLAN OR
ORDER OF THE STATE OR FEDERAL GOVERNMENT AND THE RESPONDER USED
ACCEPTED PROFESSIONAL STANDARDS AND PRACTICES (SECTION 4)

*S«C. 4. AS 4bU)I2)lai it amended uj read

a) A pervm who it a rtiponx acuun luniracinr »nh rt.prei < a rebate or threatened
rckix ol a hararduut lubttarue uchcr Ihan oH »hux actt of omittiunt titnot contrary in a
rtipunx plan of order by a iuk of icderal apiky hatmj jurudiciiun over ihe rebate of
ihitatenrd rtkax it in* civilly tiabk Iuf injunct. cum. damagev eipenxt. Of ocher liability that
rttulli (rum ihr itkax ur ihrraieneil itkax unktt the rtleave ur threatened rtleax n cauxd
by an act ur omivimn ullihe rttponx acbun contractor that i> nejlijeni or jroiily negligent ur
cunitnuiei intemional mitconducl  To dm* nellijence by a rtipunx action cunractor. a
claunani man \ho ihai ihe acti ur umutmat otihc contractor under the rtipunx action contract
writ not in accordance with generally accepted prolettiunal vundanli and pnctkXI at Ihe time

the reipunx action m e n were performed

DEFINITION OF RESPONSE ACTION (SECTION 6)

"« 4 \S Mill »)Wgi n repealed GAd rrena.wd lo rvad

i(i In thi* tecum ie>(unx mutn mran> an actual tairn in ciatnectnai won dx
mnitipMX Ul (traewfit arrkax or threatened rvkax ul a haaanJnu lubiUKe ocher iha/i gel.
.nchfcl.ee m>euilara*i r>dualUon pun jetemomeM atappcag am) uawyirj. rnpm ni(.

dtujl am)lUhVwiaa removal, am) enaipmtni pmviiam

EFFECTIVE UPON PASSAGE OF HB 196 AND UNTIL JUNE™*, 1992



GROSS NEGLIGENCE STANDARD FOR OIL SPILL RESPONSE ACTION
CONTRACTORS (SECTION 8)

*See. K AS 4o(Mit amended by adding « new kcimn 1Oread
\rc 4> (I« R2A (»". spie HI SPONSK AH IONCONTRACTORS ) A peitnnwhu
* retpuntc aciinn (ontractor widi reaped 10 rekate ur ihrraicned rekate ol ml whore mi ur
ontiiiMjA it ik* contrary 10an urder ol the lcderal or tuie on tcene courduuxor it not citaly
liable lor injunct. corn, damagt, eapenaci. ur other liability ihat retulu Itom die rekuc or
threatened rckate. or Irum the mponie acoon conoaciori act ur omituon in mponie to die
ncirate ur ihrcaiencd itleaie. unleu die penon bringing a claim agamu die mponie acuon
tnmiatiur pio.et by a preponderance ul the etidence inai
[11" ihc mponie acuon contnclor would hate been liable lor die miual rriraie
ur ihrcaiencd ideate under AS 4bll) H22 even tl dial lunoKior had nm carried out a rcipunie
atlain.
() die icipuoie acuon cuntrack* acted aoth p ut negligence or imenuonal
mucunduti or
[>1 the iriponte acuon conmcior. without approval by die ledcnd or uaic on
wee- . Cr tubtianually detuied frum anoil ipill conungency plan crrviuuilt aoroverl
under AS 4604(2*0. and die plan wai either prepend k/ dul cuntracaor lor a pany icipunnbV
lor die rekate under AS 46U*122ur diet cuteack* pretioutly agreed lo comply widithe itrma
af ihai plan under a contract with paruet retponubk lor the ideate under AS 400J122

hj Ihe limiuian in liability cuniamed in lai of (hit rectum duet n>* apply to
[11" an acuon lor pertonal injury or dradi.
|2> an aciun 'miitamaget hi tangible perturtel propeny not vauted by ml. ur
i< ail act or umictnat dial occult more dun IS dayt alter Ihe ldcatc
K1 If die tubibiy or an oil tpill mpeaire action comrxior it am limned under (aof ibu
tecnon - 1, die pnntuunt ul lal of Uut tecuon do nm apply beelute ul ibl ol din teCoon. die
oil >pill inpuntc actual ccaciratua n nc* citilly liable Ic* inju'iet. emu Qdunuget. Clpenret ut
<aner liability dial retuita m>m die icipunte atiuxi conOMior t act ur umnuun wuh reipccl to
a retrace ur threatened ideate ol ml uuktt die act or omituon ol die od iptll mfuuire a.uou
claivactur it negligent gundy negligent. ur condition inirmumuJ mitconducl  Thit lubtecoon
dec am apply lu an ml tpdi ritpmne aciuai ciawach* aim wicdj hate been lubie lor die
mn ideate it ihreaicied ideaac m ml uiclrf AS 40U1122 even if deal cuwmk had nm
garned m* a re>pamc* a man
iJi In Ihit rectum r.efiam atuun meant an actual lake* hi re-pud lo a ilka* i»
threatened rekate ul ml .xhading but iM luaucd hi nuiigauun. ckan up or remotai of 4rekate
i* threatened rekate m ou

EFFECTIVE UPON PASSAGE OF HB 196 AND UNTIL JUNE 30, 1992



DEFINES RESPONSE ACTION CONTRACT AND RESPONSE ACTION CONTRACTOR
(SECTION 9)

 Set. *. AS 4hUJ*20 it amended by addin* ne» purapaphi lo read
[14i it"cne aiumitom/act meant merfiliai mioiikiw agreement topfotuk
ittpunte atlion onh rrtpecl 10*rekate o» ihieakned nekaie ol a haia/dout tubtuiwe entered
mmb> a pcnon eidt
|Ai ihe department.
(U1 another peiton oho bit cnlcict) into an agreement oith the department
ihit ptovidet lot rttpuntc action tubjeel Mthe department * overtighi and ..unmtl,
(C| a (edend agency onh jumdhiiun over ihc rtkaie ot threatened
rekate. ul
(Ul another penon potentially liabk lie the rekate Qi threatened rekate
uitocr nut or iccem la»
D1 ritpuntc action tonu*.i« meant
IA) 4pertun «ho tnkn miu a ittponic action cuntract oith retpecl loa
releate « ihrtakitcd rckue ul a haaaivtoot tubtiaikt and oho it taming oul the
contnti. including a cooperative organiuoun formal lo mainum and tupply retpontc
nimpiitcM and maicnalt that enien into a retpontc a.non contract relaiinf to a rekate
i* ihretcned rekate.
(Bi a ptrton oho it retained or hoed by an] it under the control of a
pcnon drtenbed in 1Al of thu parafraph to provide tcrtKCt related to the retpuntc
action contract. and

(Cl apcnon oho acti at a volunteer an] it cn|jjcd ut a retpontc acoon

EFFECTIVE UPON PASSAGE OF HB 196 AND UNTIL JUNE 30, 1992



REPORT REQUIRED BY THE CITIZENS OVERSIGHT COUNCIL (SECTION 11)

e Sac. 1l. KfcPORT  The Citucni Ovtrughi | uum.il on Oil and Other aurdout Subtun ct
WS 1410Uth chin review the entire vuyedi of mponie action tnnaack* civil liability and ihe iuiui
s | tpdl iimunpency plan hidden  The teview u( buh vubydt thall be completed and < report
lubmnied to the krdature before January 1L 2992  The repun mutt addrett whether lunher
midifnaiioni art nectttary to ink law* on letponie action conlractor civil liability, and include an
aiiuijuv id »hcd«f me prtwii tiak livn dial itduirt ihippriv and owner* m i»«i cecu.t.n., f.1.%
and ihai tnabk dnppcn and owner* to contract with icipuntc acuon cumragurt lo carry out cuaungency
plana are adequate lo pruccei ihe public in ihe event of an od wpill

EFFECTIVE UPON PASSAGE OF HB 19



STRICT, JOINT AND SEVERAL LIABILITY FOR DAMAGES CAUSED BY AN OIL OR
HAZARDOUS SUBSTANCE SPILL (SECTION 2)

«S8C 1. as 46(1¥10 ai it repealed and rtrnacied lu nil
lai Notwiihtunding weyihHci prutitnm w rule ol la* and subject only lo the delentct
«ti uui mtbhiol Ihit tectum and the tcupiiun m «n inm ol thi» section ihe following persons
arc ttnclly liabk, juntly and tfserally. fu damage* to person* or pfopeny. whether public of
pnvaic. including damage 10 ihc naiural resumes <i«ihc stale of ttmmncipaJdiiy. 4ml Inihc soils
ol response containment irmostl. of lemfsJial actum insulted by Hie *uie of a tnumcipalny
resulting Horn jo unprmnncd lekasf id 1 hazardous subsume of wiih respeci In rtipemte uni*,

ihc substantial lturn ol jn uuptrmiitcd *kate ni 4 haaanlout tubtuncc

111 ihc owner ol and ihc person hating control over ihc haratduus substance u
ihc nme o ihc ifkuc Q threatened lekase. ihi* paragraph JiV* nu 4>pl)r 104consumer piuluct

in lontumci u*c.

() ihc owner art] ihc opcrawr ol 4rcucl of lacilny. Imm which therelt a
rtkaac. of e ihftakned rckaic ihai cautc* ihc incurrence ol rtspumr emu. *a hararduut
[utnuncr,

Ol any person who at the nmc ol disposal ol any hazardous lubuance owneil nc
operated any itciiny or settcl at which ihc haaardoua tubtuncei were disputed dl. Irum which
ihere 11 4rekate. nr 4thrtakned nine that cautc* ihc incuncnsc ol retpontc cotii. nl 4
hazardous lubturvc.

1 Ny ravi WHO by conirici. agreement. or mherwite arranged rot drtpotal or
urauncni. nr arranged with < transporter lot tnntpon lor disposal or tiraimeni. id hazardous
tubtuncct owned cc pittested by ihc pcnon. other ihan dofnctoc sewage. of by any other party
or cnuiy. at any lacilny of vcttcl owned or npenicd by another parry Of entity and containing
Mtardtr.o tubtiwo. Irom which there 1L 4rekate. or alhnnencd rekate ihai caitietthe
inaunent ol rrsponte cotlt. ol 4haiardout substance.

131 any person who accept! of accepted any harardout tubtiancrt. other than
rtimed ul. for trampon to disposal nr beaimen; lacilmct. vesselsor met tekaied by Ihe person.
Ilian which here «a rtkaac u aihrcaiencd rekate ihai causes ie on arrcnce ol retpnn<e covit.
of a taaardout substance

TAKES EFFECT ON JULY 1, 1992
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NEGLIGENCE STANDARD FOR ALL RESPONSE ACTION CONTRACTORS IF THE
RESPONDER USED ACCEPTED PROFESSIONAL STANDARDS (SECTION 5)

¢ S««. J. AS 4ft OMHiMai it repealed and reenacted lo read

u) A perton »ho ii aretpontc action mM/Kkr *nh retpnl M a rekate «* ihretiened
rekate ol aharardout tubvunce .ahoie «I» orimiimmwi are ikh contrary m a retpontc plin or
order by * tuic a federal a*cm.Y having juntJjciMwi over the relciic i* threatened rekate it noi
civilly liable lor injunct. cotn.darr......
or threatened rekaae unkii ihc relute or threatened rekate <>tw xil b>n Ui o' orrntion ol
ihc retpontc ecu* cuntraciot that u negligent or jmitly negligent or cunwiukt inicnnorul
mmrmJuLi To tho* negligence by ¢ retpontc act** conkaclor. i claimant muti tho* that the
h It or omittmnt ol ihe cueuactur under ihc retpontc action conuaci were nor in accordance
ttilh generally accepted prnlettional tiandarUt and praciictt at ihc nmc ihe rttpoote acoon

telenet were performed

TAKES EFFECT ON JULY 1, 1992 (UNLESS NEW LEGISLATION IS ENACTED)



DEFINITION OF RESPONSE ACTION AND RESPONSE ACTION CONTRACTOR FOR
OIL AND HAZARDOUS SUBSTANCE RELEASES (SECTION 7)

* has. 7. AS 4hlIl Killgi is repealed and (ten=, led Iu rcid
ifi Inihn section.
1M "rtspunse mum  means an action taken in tnnncciiun with ihe imogeuim nr
cleanup ol a haurdous substance release or threatened release. including investigation. evaluation,
plan development. mapping and surveying cngmcenng design and construction. removal. and
equipment provision,
|21 tesponve action contract means a written i(«u»i or agreement lo provide
response avium wnh tespevl lu 4release ix ihreaiencd release ol i ha/arQoui substance. cntcicd
imu by 4 pervon with
1A1 the department.
iHi another pervon who his entered inuwn agreement with ihc dcpanmem
ihai- provide- lor rcvponve xenon subject lu ihc department v oversight and umtrol,

(Cl J federal agency »nh lunvJKiion over ihc release u. iiucaiciicci
release. of

(DI another perton potentially liable foe the rekijc ur threatened release

under state or federal law,
(3L response icuo.s contractor' means

iAl i perton who cnten into i mponie acoon conmet with rttpeci to a
release or threatened release of a hmrdoui tubtunce and who it carrying out Ihe
contract, including a cooperative organiuoon larmed to maintain and supply response
equipment and maienals that cmera into a reiponte acuon contract relaun, to a rtleaie
ur mreairned rrleue. and

IB) a person who it retained or hind by and is under Ihe control of a
person Orvenbed in 1Ai of this paragraph to provide services reined to ihe response
acuon contract

TAKES EFFECT ON JULY 1, 1992 (UNLESS NEW LEGISLATION IS ENACTED)



REPEALS THE FOLLOWING SECTIONS:
SECTION 10

« S«c 10. AS 460) R22(k). 4603 R25. 460) 826(14). and 4603 826(15) art rtptakd.

TAKES EFFECT ON JULY 1, 1992






Citizens’ Oversight Council

on Oil and Other Hazardous Substances

3111 C Street, Suite 0O « Anchorage, Aluska 99503
(907)561-2101  561-7538 (FAX)

PRINCE WILLIAM SOUND
TANKER CONTINGENCY PLAN COVERAGE CHART

CAVEAT:

The Citizens' Oversight Council prepared these charts as of January 30, 1992.
However, there is no easily available, central source to ascertain who has the
legal obligation to respond for any particular tanker. The Council cautions that
there may still be some unanswered questions regarding which companies
serve certain roles.

The information in these charts was obtained through interviews with:
Department of Environmental Conservation (Kevin O'Shea), Tesoro (Damon
King), Chevron Shipping (Charlie Lambert), Exxon (R.G. Dragnich), Arco (Jay
Kitchener), Atlantis Agency, Inc., (Bill Williams, Joseph Gehegan), BP America
(Tom Mullen, Joe Broderich), Keystone Shipping (Ralph Hill, Bruce Benn),
Maritime Overseas (George Blake, Mark Lowe), Penn-Attransco (Captain
Gilbert). Draft charts were reviewed by these people as well.

The files of the Department of Environmental Conservation were also
researched. The Department does not have this information readily available.
Instead, it is necessary to research through several files and contingency plans
to determine the roles and responsibilities of the various operators and
responders. Even then, unfortunately, the information supplied by the
Department and by industry differed in many respects. Whenever there was
conflicting information, the Council relied upon the information supplied by
industry.

APPENDIX E

Council Member*
Harry R. Bader, Fairbanks + LeoJ. Hannan, Anchorage + Kathryn L. Kinnear, Kodiak
Gary P. KompkofT. Tatitlek ¢ John H. Lucking, Jr., Unalaska
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VESSEL
1 CHARTERER

EP Ob Shlpplng
A
R pston
s
R
EP O'U Shipping
EP Qi j Shipping
EP Oil Shlpping

gl

BPOISh '
B | Sipping

gotgn

EP Ol ?&npping

EP Qil ?&nppmg

VESSEL NAME VESSEL
RATOR

William  Keystone
Ehngs vl '%Pép?ng
OMI Columbia  OMI Corf).

Overseas Alaska  Maritime
Overseas Corp.
Overseas Boston Maritime
Overseas Corp.
8verseas aritime
hicago verseas Corp.
VErseas aritime
Uneau verseas Corf)
VEISeas aritime
ew York verseas Corp.
Overseas Ohio ar|t|me
verseas Corp.
Keystone stone
Canyon §n ping Co
Thompson Pass  Interocean M.
P Corp. :
Tonsina eystone
gn%plngCo
BT Alaska

arine
I}[}ansport Line,

?T an Diego ]inanne
onger ransport Line,
mg nc

\VESSEL C-PLAN

'OWNER HOLDER
Shipco 667 W%?r?ge

MI Challenger QMI Chal

ransport &g ﬁ)ranspc):oraf1 nger
H]J Enggntal Bn coutlggrnptal
ambche,  Lanbidge
First Shi First Shipmor
Alsrsoc. omor Assoc. P
uneau Tanker &uneau Tanker
Iglrd Shipmor Thé[,% Shipmor

d
gﬁlc[?mngr Assoc. gﬁlcp?rﬂor Assoc.
22

2 K
Shipco 2298, terocean Mot.
c.p é]orp J
Shipco 668, Inc. g%sgnnnge .

ankers Trust ~ Marir.e

ompany Transport Line,
ankers Trust arine
ompany l}[}ansport L%,

AGENT

INITIAL
RESPONSE

ESOHS%npping Alyeska

%cean M.,

aritime
verseas Corf).

aritime
Mverseas Corf).

aritime
VErseas

Mantlme
verseas Corp.

aritime
verseas Corp.

aritime
verseas Corp.

E(F)’ OlIJ Shipping

Interocean M.
Corp.

88 Oﬁ Shipping

I}[Iransport line,

arin
%ansport Lire,

Alyeska
Alyeska
Alyeska
Alyeska
Alyeska
Alyeska
Alyeska
Alyeska

Alyeska
Alyeska

Alyesifa

Alyeska

SECONDARY
RESPONSE
BP Jomt

;@one

E(F)’ | Shipping
E(F)’ Qll Shlpplng
E(F)’ 0 JS%hlpplng
RO
ROl
BP. OJI S'SA\hlpplng
&F}’ O'JI Shipping

BP joint w/
stone

gnlpping

omt w/
ge?}s one

E(F)’ %anghlpplng
85 ,OfJSAt"ppmg



o EWE SR N |G AT NG
%ARé[ |pp|ng Brooks Range Hﬂerocean Mat. Sf(])ipco 291, (}reprocean Mgt &tefocean Mgt.  Alyeska
R Obsptnppmg Aspen Trinidad Corp. 653 Leasing Co. Trinidad Corp. ~ Trinidad Corp. ~ Alyeska
Qil Shipping  Atigun Pass eystone hipco. 6695, tone Oil Shipping  Alyesk
G R R Siang o Ch. LgAPMe A
Egl%s%\wipping Glacier Bay ~ Trinidad Corp. %\rl]ﬁB e & Trinidad Corp.  Irinidad Corp. ~ Alyeska
Ol Shippir.g  Kenai stone eystone BPOiIShi ing Alyeska
85., HSAIIOIOIrg o Iﬁ%ptmgco %Igﬁgﬁgf %ank %%pl%g Co. (o, U PG s
P Oil Shippi Arcli
E JSAIpplng Overseas Avelr \?er}glen;se Corp. Bv%ens Corp. Bvﬁasaens Corp. aer}glergse Corp. Aleste
EP Ol Shipping  Admiralty Bay ~ Trinidad Corp. (&2 easing Co.  Trinidad Corp. ~ %inidad Corp. ~ Alyeska
Oil Shlppmg Am rican Penn-Allransco Penn- A{transco Penn- Attransco Penn- Attransco Alyeska
o |rader Corporation ~ Corporation ~ Corporation  Corporation
1S Penn-A A | -A
S Shepe Bl Ao In - Suchlon ferh A
I&gggc ing in

* Keystone Shipping provided COC with this information;however, BP said they alone, would provide secondary response.

SECONDARY
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EP Ob Shipping

joint w/
%:Plstone
EP I nlpping

BP joint w/
eystone

i
E(F)’ Oﬂsihipping
R

g s



i VESSEL

CHARTERER

N/A
N/A
N/A
N/A

N/A
N/A

Arco Marine

Inc.
N/A

N/A
N/A

VESSEL NAME VESSEL
OPERATOR
ARCO Alaska ﬁ\{:co Marine
ARCO Arco Marine
Anchorage Inc.

AFE%O _ Arco Marine
California Inc.

ARCO Fairbanks ﬁ\{:co Marine

ARCO Arco Marine
Independence  Inc.

ARCO Juneau ,lArco Marine
s Maritime
WYaQVl% Sﬁla verseas Corp.
ARCO Sag River ﬁ\]lcco Marine
ARCO Spirit ﬁ{:co Marine

ARCO Texas ﬁ%co Marine

VESSEL
OWNER

Arco Marine
Inc.

Northern Trust
Co.

Arco Marine
InC.

rHErPJ
glatjona Trust
avm%/I
Arco arne

Egnkers Trusl

hi adelghla
anker Corp.

Eé!%lank@orp.

ﬁrco Marine
C.

Arco Marine
InC.

C-PLAN
HOLDER

Arco Marine
InC.

Arco Marine
Inc.

Arco Marine
InC.

Arco Marine
Inc.

Arco Marine
Inc.

,IArco Marine

hllade hia
anker orp.

Arco Marine
InC.
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Citizens’ Oversight Councll

on Oil and Other Hazardous Substances

3111 C Street, Suite 150 « Anchorage, Alaska 99503
(907)561-2101 « 561-7538 (FAX)

Citizens' Oversight Council Meeting
January 31, 1992

Summary of Public Comments

The Citizens' Oversight Council met on January 31, 1992 to take public
testimony regarding liability for oil spill response action contractors. The
following is a summary of the comments that were received by the Council.

Tim nobertson. Prince William Sound Regional Citizens’ Advisory Council

(BCAC)

Tim Robertson testified, as the RCAC representative in the Coast Guard's
negotiated rule making for the Oil Pollution Act of 1990, that certification of
response action contractors will be part of the federal regulations.

Robertson also noted that California law ties response action contractor liability
immunity to achieving maximum protection of the California coast The
administrator in California must certify that this protection has been achieved
before response action contractors may receive immunity. The California
approach has encouragad response action contractors, co-ops, tankers, and
the oil transportation industry to cooperatively design and fund the best system
for protection. Liability immunity has not yet been granted to any response
action contractors in California, (see attached testimony for detail)

Tim Robertson was asked what type of certification the Coast Guard is
considering. He answered that the Coast Guard was presently considering a
broad range of options with little agreement at this time. The Working group on
certification met for the first time 3 days ago and there is no consensus yet.
Robertson listed possible criteria to be used in the certification process: scope
of services, type of organization, experience, equipment and maintenance
programs, personnel and training, mobilization time and response time and
mandatory participation in drills.

It will take some time for certification to be implemented across the United
States. At this time the Coast Guard is not making any determinations of the
different types of response action contractors for purposes of certification.

Council Member*
Harry R Bader, Fuirbank* « LeoJ. Hannan. Anchorage ¢ Kathryn L Kinnenr. Kodiak
Gary P. KompkofT, Tatitirk ¢ John H. Lucking. Jr., Unalaska



Steve Ducca, Marine Spill Response Corporation (MSRC)

Several of the summaries present conclusions with which MSRC does not fully
agree. Two of the studies were of particular concern to MSRC because the full
effect of OPA 90’s many provisions were not stated in the studies: (1) response
action contractor provisions in the Oil Pollution Act of 1990: (2) and the
summary of other states. The first summary is incomplete. There is no mention
of assumption of liability by the responsible party. The second summary is
incomplete because it lists only 8 states. Iri fact, 19 Coastal States have enacted
legislation as protective as OPA 90 over the last 18 months.

The purpose of immunity is to promote the public welfare by ensuring that
responders will not be inhibited from acting boldly and decisively when
confronted with an oil spill. OPA 90 distributes risk between the responders
and the spiller making the spiller assume liability for good faith errors made by a
responder so long as the responder's acts are consistent with the national
contingency plan or at the direction of the Federal On-scene coordinator and
the acts do not rise to the level of gross negligence or willful misconduct. There
is no responder immunity provided for cases of personal injury or wrongful
death. These provisions ensure that the responders act with due care.

Other concerns with the studies include the following:

Page two of the summary, states that "...granting immunity causes confusion for
the governmental regulators over who, in fact, controls the field response and
provides no assurance that a response will be sustained.” MSRC feels that
granting such limited immunity encourages a bolder response rather than a
potential delay. Under OPA 90 the spiller submits a contingency plan. The
responder is controlled through the spiller. If a responsible party (RP) refuses to
cooperate there are serious penalties, the responders liability cap is removed
and civil penalties up to 25,000 per day.

A second concern is the Straube report summary that states "A tanker vessel is
owned by a poorly capitalized or shell corporation. The vessel owner's
contingency plan shows a contact with a response action contractor. In that
contract, the response action contractor reserves the ability to refuse to perform
if the spiller is insolvent.” MSRC feels this cannot occur because the federal
government requires a certificate of financial responsibility and a $1 billion per
incident trust fund has been established when a spiller’s liability limits are
reached.

MSRC believes the Oversight Council needs to fully consider the federal liability
regime that exists three miles off Alaska's coast today as it makes
recommendations that might adopt differing standards. MSRC further believes
that Alaska should enact the same limited responder immunity provision as
OPA 90.

The Council asked if passage of responder immunity would encourage MSRC
to come to Alaska. MSRC said it is unrelated. The Council asked if MSRC was



willing to operate in all 8 states outlined in the report. They said yes however
they felt California's law has a time limit that they don't think is useful. There
was some confusion over the New Jersey law. The Council seemed to have
different information than MSRC.

MSRC stated that they felt certification and the demonstration of capability is an
indispensable part of the way this nation has to clean up oil.

Steve Peterson. Crowlev Maritime

Crowley, believes that the 15 day time limit in HB 196 should be eliminated
because of distances response action contractors have to travel and because of
the possible delay in responding in remote areas due to distance and weather.
It is not reasonable to have a time limit in this state. The Mertz report discusses
the worst case scenario where a spiller becomes insolvent. This scenario is
precisely the reason why response action contractors need protection. If a
spiller becomes insolvent the response action contractors could face financial
ruin because they would be liable for simple acts of negligence. Crowley
probably would not have responded to the Hyundai spill in October with these
types of time limitations.

A member of the Council asked if a contingency plan holder’'s only asset is the
barge and the financial responsibility certification is not valid or the tanker was
insolvent, would the response action contractor still respond? Crowley
answered that it would probably not risk exposure.

Crowley welcomes certification.
Mike O'Meara. Homer
Response action contractor liability is a complicated issue.

1) A responsible party should not te indirectly shielded by granting liability
relief to a response action contractcr that is that party's surrogate.

2) Private parties’ right to recover carnages by harms one by a response
action contractor should be protected.

3) State and federal governments must have direct control over all parties in
spill response including response action contractors. Indirect control is

inadequate.

There is a serious question whether there is real need for HB 196 at ail. There is
no record of claims against response action contractors. They appear to already
be protected.

If legislation stands and relief is granted it should be limited to those contractors
that are truly independent.



Ann Bothe.-Alaska Regional Representative of the National Wildlife
Federation (NWF)

1. NWF is interested in establishing a state and federal regulatory atmosphere
that facilitates immediate response to oil spills.

2. In the initial hours of a spill we want to ensure lhat responder utilizes the most
effective system of management and the best available technology.

3. Responders should be held accountable for their actions. Workers should be
adequately trained, equipment properly maintained and drill; should be held
regularly and equipment and manpower described in an approved contingency
plan should be immediately available in the event of a spill. We want to ensure
that oil spill contingency plans are tha central guide for response, not just
documents written to meet legal requirements.

4. We want to assure, that in the event of insolvency, that the on-scene
coordinator has the ability to direct the contractor that has committed to initial
response.

5. We are interested in establishing a regulatory regime that uses local
knowledge, resources and volunteers in the event of an oil spill. By not
providing immunity to volunteers, it might create a disincentive for residents and
volunteers to become actively involved in a spill.

6. We want to ensure that contractors can perform in the manner they indicate
and that they have the equipment and resources to respond as indicated in their
contracts and that these resources are unencumbered and available for use.
We supoort state and/or federal certification for response action contractors.

7. We want to ensure that any resource damages are adequately compensated
and that these resources are fully restored.

The National Wildlife Federation will support immunity if along with immunity
there is increased protections provided as outlined above. However, if
immunity would result in a less rigorous standard of response with inadequate
compensation for resource damages NWF will oppose any legislation that
grants immunity.

Capt. Ducca of MSRC says insolvency is vpry remote. | think you should be
aware that the regulations regarding financial responsibility have not yet been
finalized.

A member of the Council asked NWF’s view on the substantial deviation
language? Rothe replied that once a plan is approved the responsible party
should be held accountable to the plan; otherwise why involve the public in the
review process.



A Council member asked if best available technology should be defined as
boiler plate capacity or rather capacity under certain conditions. Rothe
responded it should be the latter and the Coast Guard is not interested in
looking at boiler plate either.

Scott Sterling. Prince William.SQund.RegionaLCitizens’ AdviSQrY.CQuncil
(RCAC)

Sterling is the City of Cordova's representative on RCAC. RCAC is still
reviewing all reports.

RCAC will submit comments in writing later, but its main concerns are:

1. A decision must be made whether immunity is necessary at all. There have
been no claims experienced resulting from response action contractors
responding to spills. Secondly, any cause of action will require that the jury
account for the fact that the responder was working in emergency
circumstances. The totality of the circumstances would have to be considered
before anyone would be held liable. It should not be taken as a given that
immunity is desirable.

2. Certification is being given serious consideration by the Coast Guard. RCAC
believes certification deserves close scmtiny. Certification provides incentives
for better response and improves statewide capability. Devising statewide
solutions is appropriate, like the Statewide Coastal Community Co-op. We may
have good response capabilities in Prince William Sound, but we don't
necessarily have it elsewhere in the state.

3. State and/or Federal government should have direct control over a response
action contractor. DEC may or may not be able to ascertain whether a response
action contractor is able to rospond as set forth in a contingency plan. We need
to either (1) budget enough money for regulatory verification or (2) set up
certification process as a condition of contingency plan approval so that the
response action contractor will provide the services they say they will.

The reports do state realistic scenarios. Crowley’s testimony shows that the
potential worst case scenario outlined in Michele Straube's report can occur. If
the contingency plan holders only asset is the vessel, will the response action
contractor have any reason to respond. This should be addressed.

A Council member asked what RCAC thought different types of contactors
should have different levels of immunity. Sterling responded that volunteers are

trying to protect their livelihood. Immunity should probably granted to a Coastal
Communities Cooperative type organization.

Larry Wood. Alveska Pipeline Service Company

15



Wood distributed a brochure describing Alyeska's response capabilities,
written comments, a position paper on HB 196, and specific comments on the
reports done for the Council.

Alyeska is a response action contractor although they do operate the pipeline
and the terminal. Neither Alyeska nor the seven owner companies

own or operate tankers. Pipeline companies and the shippers are different
corporations. Alyeska contracts with tanker owners/operators/charterers to
provide initial response to an oil spill. Other response action contractors could
provide these services. Alyeska transfers management of a spill response to
the responsible party after 72 hours.

Several reports express opinions that response action contractor liabilities
ought actually to be increased, not decreased. For example, Mertz and Straube
suggest that response action contractors ought to be subject to direct state
control in the event of an insolvent spiller. Alyeska feels this will deter
response and flies in the face of the scheme to promote quick response and
assure that there is someone to pay.

In addition, the worst case scenario described in the Mertz, Straube and Frank
reports is remote. It would require the simultaneous insolvency of the spiller, his
financial responsibility and the state and federal response funds. These spill
funds, financed by the industry, exist to provide a safety net.

There is paradox in the Mertz report. In an orphan spill the state, federal
government or a municipality would take over a spill. Why does the state enjoy
limited immunity when they respond to a spill but not a private response action
contractor? The very occasion you want the response action contractor to
respond is where there is no responsible party.

The Frank report recommends that Alyeska not have immunity because the
holders of the federal pipeline right-of-way permit are liable for tanker spills in
Prince William Sound. Alyeska believes this is incorrect and explains why in
their written response.

Judge Holland in the EQG]\AHIitigation ruled that people strictly liable

under the Trans Alaska Pipeline Authorization Act (TAPAA) are the vessel
owner and operator and the Trans Alaska Pipeline Liability Fund. Either way,
under the terms of most responder laws the responsible party for the spill is not
entitled to assert limited immunity as a response action contractor.

In response to the Vog’ report, personnel and equipment such as escort vessels
are required by state laws and Alyeska has offered to provide these services in
absence of anyone else. Alyeska believes that costs for response being
included by the TAPS carriers in the tariff charges is an equitable distribution of
the costs of those services among those who receive them.



None of this detracts from Alyeska's status as a response action contractor. As
the Mertz report points out, if the state owned and used the equipment it would
enjoy responder immunity.

The Mertz report is incorrect. Following the passage of HB 196, Alyeska agreed
to make changes in how Tesoro demonstrates its capacity to pay for initial
response services. Instead of showing financial responsibility through self
worth, Alyeska is allowing them to show it through insurance.

Under OPA 90 anyone who provides response receives immunity.

Alyeska believes that a time limit for immunity will not encourage prompt
response. This time limit will not encourage prompt response. When there is oll
spilled the emergency could exist for some time.

As far as substantial deviation language in HB 196, Alyeska feels that the
difficulty with the language is that it is difficult to put everything in writing. The
legislature requested that this language be reviewed by the Council.

Alyeska disagrees that immunity should be granted only with adoption of
certification. DEC already has authority to oversee what a response action
contractor is doing. The state has the capability of reviewing plans and
reviewing what a response action contractor can provide as well as require
drills. I have not heard any opinions expressed by the department that there is
a need for changes in the law. It is better to wait and see what happens at the
federal level on certification.

Harry Bader asked, whether Alyeska is required under the right of way
agreement to respond.

Wood responded that the Holland decision answered that question.
A Council member requested a copy of the opinion of Judge Holland.

Bader the asked, who is the contingency plan holder? Is it the owner of the
cargo, is it the shipper, is it the owner of the ship? We had difficulty finding out
this information. Michele Brown addeo that was difficult to pin down who is
obligated to conduct the response. It was hard to track who fit into what
categories and who was accountable and who is legally obligated.

Wood responded that the tanker owners and shippers have the responsibility to
have a contingency plan. They have contracted with Alyeska. Alyeska stepped
forward in the absence of anyone else. After 72 hours the response is
transferred to the responsible party. The contracts and the contingency plan
are very specific.

Bader then asked, why if Alyeska is a volunteer, during the 15 year period after
the right of way agreements were signed, did Alyeska assert that they were
obligated to respond and what motivated the change?
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Wood replied that after the acn\ﬂtspill the state issued the Emergency
Order that required Alyeska to develop response capability. Howev jr, the order
is no longer in effect. DEC has adopted the new arrangement described above.

Bauer than asked why, prior to the spill, did Alyeska consider itself obligated as
shown in their contingency plan and now they do not?

Wood replied that Alyeska does not believe their position has ever changed.
We do not perceive an obligation to respond to tanker spills. There is in TAPAA
an indication of who does have that responsibility. How could Alyeska be
responsible for a tanker it does not own.

Bader then asked why Alyeska planned to respond to spills with* ut contracts
before the spill.

Wood replied that nothing in Alyeska's position has changed. These issues are
still in litigation. Alyeska believes that these issues have been resolved by
Judge Holland's decision.

Wood added that Alyeska should not be cut out for special consideration for
responder immunity.

Kathryn Kinnear stated concern about whether Alyeska being a volunteer
response action contractor gives any assurance to the citizens of Alaska? You
say those worst case scenarios never happen. But some scenarios are bound
to happen that we have not even thought of.

Alyeska responded that the plan holders have to submit a contingency plan,
and demonstrate that they have a responsible party to carry it out. DEC has
already approved the arrangement in PWS. The spiller has had to demonstrate
financial responsibility. Finally, the state and fedenl funds provide for that worst
case scenario. We shouldn't predicate our decision? on remote possibilities.

Sue Ubensen. Executive Director Alaska Center for the Environment (ACE)

Legal liability affects response capability. The best response capability
available doesn’'t assure we can pick up much oil. The record around the world
is that it is difficult to pick up oil. ACE supports doing anything to increase
preventative measures.

If we can trade immunity for protective measures, ACE would perhaps support
immunity. She encouraged the Council to look at the techniques used in
California.

Response action contractors should not be used as a corporate veil for
responsible parties and spillers.

ACE supports certification because we need to ensure that the proposed
response in the contingency plans actually exist. DEC needs authority to certify
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response action contractors. You should consider the reality of DEC’S ability to
certify contractors or oversee response action contractors and contingency
plans because of the limitations of ihe state budget.

ACE questions the ability of the state to oversee 15 or so contingency plans for
one facility. ACE supports required memberships in regional co-ops so DEC
has the capability to oversee them.

There has been progress at Alyeska. Immunity hangs heavy over industry and
it seems to have forced some cooperation in the goal of relieving industry of
liability. ACE supports techniques to encourage cooperation and prevention.

Bill Stillinos General Manager CISPRI -Cook Inlet

CISPRI supports lhe immunity standard in OPA 90. It would give the type of
protection CISPRI needs to provide response to oil spills in Cook Inlet. The
original by-laws provide for CISPRI to respond to any and all spills without
regard to ownership. Industry pledged a $1 million fund ior orphan spills.
However, with uncertainty in response action contractor law we have some
concerns about whether it is advisable for CISPRI to respond to mystery spills.
Everyone agrees that rapid immediate response is the way to handle an oil

spill.

CISPRI does not have a contingency plan. We respond under our member
companies contingency plans. We are a key part of their plan. Do we have to
wait for the state or feds to assume responsibility of a spill before we can

respond?

In the recent Kenai Pipeline spill, under the Incident Command System every
decision was a joint state, federal, response action contractor, responsible
party and RCAC decision. Are those parties going to be held responsible for
actions taken? The Kenai Peninsula Borough has stated that they will have to
resign from CISPRI if responder immunity is not passed.

In the KH1 spill CISPRI's equipment was on the water for 9 days. So even in a
small spill you could pass your 15 days. There was no shoreline impact in this

spill.

In the Glacier Bay spill, the general manager of CIRO was sued individually. He
was removed from the suit later. To say that response action contractors are not

at risk is incorrect.

Kathryn Kinnear asked if CISPRI represents all of the operators in Cook Inlet
that are required to have a contingency plan.

Stillings replied that CISPRI only represents 10 member companies that are the
major crude oil operators and some clean product operators. There are
operators who do not feel it is in their best interest to join CISPRI.



StBys-PrcvanLDepartmem ofEnvironmental, .Conservation

There is no misunderstanding of our knowledge of the contingency plan
holders. We know who the plan holders are, we know who the responsible
parties are, we know who the response action contractoris. There is no
confusion with DEC. The present contingency plan was conditionally approved
first in 1990 and again in June of 1991. During this time, we have worked with
and gained experience with both responsible parties and response action
contractors. We have evaluated th- capabilities of the response action
contractors to respond and evaluated the transition management plan. We
have gone through that exercise with Exxon, BP, and ARCO and we are doing
an exercise with Chevron this March.

There is no confusion with the hierarchy with regard to who ends up being the
responsible party.

Pens Burden .J.e.s,ore Alaska

Tesoro is responsible for over 50% of funding of CISPRI and has reservations
on responding to mystery spills from non-members in the absence of a state
responders immunity law because of the risk of litigation over damages from
negligence.

Our position is that responder immunity is good for the state of Alaska. The 8
coastal states in the study have laws similar to the federal immunity in the Oil
Pollution Act of 1990. 7 of the 8 states have limited immunity; there are some
slight variations in 5 of the states.

Tesoro is one of the companies that transports oil from Prince William Sound.
Tesoro is a small company. We made a conscious effort to protect the
environment. We ship oil in a hydrostatically loaded vessels, we increased
crews,and improved satellite and navigational systems.

Tesoro was faced with demonstrating a $1 billion direct action bord. Tesoro
reached a temporary resolution with Alyeska. Passage of HB 196 contributed to
our ability to resolve our situation with Alyeska. If the legislature does not pass
limited immunity legislation, we may enter into litigation with Alyeska. At this
time we have $1.2 billion financial responsibility through insurance.

Insolvency of a tanker is unlikely with the state financial responsibility
requirements. Tesoro does not have a choice of response capability in PWS.

Bader asked that why if the state and Federal Financial Responsibility of $212
million is adequate to protect the public, does a Alyeska as a response action
contractor require 5 times that amount?

Gene Burden responded that from Tesoro’s perspective there have been

amiable discussions with Alyeska but they are diametrically opposed as to the
appropriateness of the bonding requirement. Alyeska requires a $1 billion
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bond if it is provided through self insurance; howc er, if it is provided through an
insurance combination, they require $1.2 billion. $1.2 billion is the maximum
insurance available. Alyeska does not take into consideration the type of vessel
or the vessel configuration when requiring the financial responsibility. There
are indications that the coverage provided by the protection and indemnity
clubs may be reduced after their anniversary date. Tesoro is going to continue
to try to meet ,he requirements required by Alyeska but if they are unable to,
they may have to litigate.

Leo Hannan asked for clarification of who the contingency plan holder and the
vessel owner are.

Burden responded that Tesoro is the charterer. The owner of the vessel is First
Shipmor Company who is also the contingency plan holder.

Harry Bader asked why Tesoro is not the contingency plan holder?

Burden responded that the contingency plan holder is the owner of the vessel.
Tesoro provides, via contract with Alyeska, a means to allow the contingency
plan holder to demonstrate adequate clean up capability.

Bader asked further, if the vessel owner is the contingency plan holder and it
has no contractual relationship with Alyeska, does Tesoro, by virtue of
chartering the vesse' have an arrangement with the contingency plan holder
that Tesoro will make an arrangement with Alyeska to be the response action
contractor.

Burden responded that that is correct.
Bader asked, if there is a spill, who would DEC go to for response?

Burden replied that an Incident Command System would be set up. Tesoro
would be acting on behalf of the ship owner.

Bader asked, if a vessel violates Alyeska’s contract by going out of the shipping
lanes, for example, can Alyeska terminate the contract?

Burden responded that there are a number of provisions that allow Alyeska to
unilaterally discontinue the contract. However, if there is a spill, then Alyeska is
contractually committed unless the contract was terminated before the spill.
Under the contract, Alyeska will respond for at least 72 hours and give Tesoro
72 hours notice of the termination. The way Tesoro sees it, if the contract is in
effect at the time of the spill, response will occur.

Bader asked whether the contract is terminated at the point of violation or

terminated by mutual agreement of the two parties? Are the provisions for
termination of the contract at the time or the violation or at the time of the spill?
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Larry Wood from Alyeska responded, that there is a notice requirement prior to
termination of the contract.

Bader asked Alyeska whether it can guarantee that if there is a violation of the
response action contract and there is a spill that Alyeska will respond, no matter
what?

Wood responded that it was a pretty awesome question. He stated that his
understanding was the same as Tesoro's and that he would have to refer to
what the contracts say.

Wood stated that the Mertz report was critical of the reasonableness of the $1
billion bonding requirement. He continued to explain that Alyeska has to look
at the risks involved. The claims from the Exxon Valdez oil spill are in excess
of $50 billion and concern Alyeska as a response action contractor.

Bader asked why the Oil Pollution Act of 1990 financial responsibility
requirements are adequate to protect the state, but do not adequately protect
the shareholders of Alyeska?

Wood explained the difference between self insurance and shoring up an
obligation through a protection and indemnity club. He said that it is unclear to
what extent Alyeska is covered by a protection and indemnity club.

Gene Burden added as the final comment that a number of coastal slates have
been willing to accept protection and indemnity club protection to meet financial
responsibility requirements.

Written Comments submitted:

Ken Castner, Homer

The insurance provisions of OPA 90 are not yet in effect. He urged the council
to review the provisiors of OPA 90 specifically, sections 1002,1003, 1004 and
1005.

If a response action contractor is controlled by the contingency plan holders,
then the response action contractor is merely the response division of a
company or consortium of companies.

If granted immunity, would Alyeska have any liability if an EQO’I\&Espm

occured again. Did Alyeska’s conduct constitute gross negligence or willful
misconduct?

/o z .



From: ROBERTSONT Tim Robertson

To: SLAJER BCSB Research & Marketincj
cc: OSPRC Joe Banta
COPELANDT Tom Copeland
GOTTEHRERS Sheila K. Gottehrer
ROtJERTSONT Tim Robertson
ROTHEANN Ann Rothe
SAUNDERSP Patti Saunders, RCAC
sterlings Scott Sterling

Subj: COC Testimony

Can you please give this to Michele Brown and tell her | would like to testify at
the COC hearing today. One thirty your time would be best for me, but | can be
available later than that if necessary. Thanks. --TR

JANUARY 31, 1992

MR. CHAIRMAN AND COMMITTEE MEMBERS,

THANK YOU FOR THE OPPORTUNITY TO TESTIFY TO THE CITIZENS OVERSIGHT COUNCIL. | HAVE
READ THE SUMMARY OF YOUR REPORT /MID SOME OF THE INDIVIDUAL CHAPTERS AND FOUND THEM
TO BE VERY INTERESTING. | VERY MUCH APPRECIATE THE WORK YOU ARE DOING AND | LOOK

FORWARD TO YOUR RECOMMENDATIONS.

I'M IN WASHINGTON, D.C. TODAY REPRESENTING THE REGIONAL CITIZENS ADVISORY COUNCIL
FOR PWS AT THE NEGOTIATED RULEMAKING (REG MEG) FOR VESSEL RESPONSE PLANS. MY
PURPOSE FOR SPEAKING WITH YOU TODAY IS ONLY TO PASS ON INFORMATION. | AM NOT HERE
TO REPRESENT ANY POSITIONS OF RCAC.

YOU MAY KNOW THAT THE USCG HAS DETERMINED THAT RESPONSE ACTION CONTRACTORS WILL BE
REQUIRED TO BE CERTIFIED AS PART OF THE OPA 90 MANDATED UPDATES TO RESPONSE PLAN
REGULATIONS. THE FORM AND DETAILS OF CERTIFICATION ARE BEING DEBATED NOW IN A
WORKING GROUP AT THE REG. MEG.

MR. PETE BONTADELLI IS THE ADMINISTRATOR OF THE STATE OF CALIFORNIA OFFICE OF OIL
SPILL PREVENTION AND RESPONSE. PETE IS SERVING WITH ME ON THE RAC CERTIFICATION
WORKING GROUP. HE HAS TOLD ME SOME THINGS ABOUT CALIFORNIA'S APPROACH TO RAC
LIABILITY RELIEF THAT | DID NOT KNOW AND THOUGH YOU MIGHT BE OF INTEREST TO YOU.

CALIFORNIA LAW TIES RAC LIABILITY IMMUNITY TO ACHIEVING MAXIMUM PROTECTION OF THE
COAST. THE LAW GIVES THE AUTHORITY TO THE ADMINISTRATOR TO CERTIFY THAT THIS
PROTECTION HAS BEEN ACHIEVED AND ONLY THEN DOES THE IMMUNITY EXIST FOR FACS. AS OF
TODAY NO RAC IN CALIFORNIA HAS LIABILITY IMMUNITY BECAUSE THE CERTIFICATION OF
MAXIMUM ACHIEVABLE PROTECTION HAS NOT BEEN GIVEN. HOWEVER, THE CERTIFICATION MAY BE
GIVEN SOON BECAUSE THIS STRATEGY HAS CAUSED THE RAC COMMUNITY TO WORK TOGETHER TO
ACHIEVE COAST WIDE PROTECTION. NO ONE GETS IMMUNITY UNTIL THEY ALL WORK TOGETHER
TO GIVE THE STATE MAXIMUM ACHIEVABLE PROTECTION.

THUS THEY HAVE CONVINCED THE SMALL PRIVATE RACS TO WORK WITH THE CO-OPS. THEY HAVE
CONVINCED THE FOUR MAJOR CO-OPS TO EXPAND THEIR SCOPE OF COVERAGE TO RESPOND ALONG
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THE erriRE COAST. THEY HAVE CONVINCED THE CO-OPS TO SIGN MUTUAL AID AGREEMENTS
WITH EACH OTHER AND CONTRACTS WITH THE STATE. THEY HAVE CONVINCED THE OIL SHIPPERS
TO CHANGE SOME SHIPPING ROUTES TO REDUCE THE RISK OF SPILLS IN AREAS WHICH DO NOT
HAVE ADEQUATE LEVELS OF RESPONSE CAPABILITY. FINALLY, THEY HAVE CONVINCED THE OIL
INDUSTRY TO ADEQUATELY FUND THE RAC CO-OPS.

SEEMS TO ME THAT CALIFORNIA REALLY GOT SOMETHING IN RETURN FOR GRANTING RAC
LIABILITY RELIEF. 1"D ENCOURAGE YOU TO CONTACT MR. BONTADELLI FOR CLARIFICATION OF
THIS REPORT. HIS PHONE NUMBER IS (916)445-9326.

1"D BE HAPPY TO ANSWER ANY QUESTIONS YOU MIGHT HAVE.

TIM ROEERTSON
BOX 194. SELDOVIA, AK 99663.
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