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(c) Review for certification. Following inspection and review of any drills 
or exercises, or information from other sources as necessary to verify the 
application and complete a detailed review of the application, the reviewer 
shall either issue or deny a certificate, in accordance with the standards in 
paragraph (d). A certificate may be denied if information in the application is 
false, or if the contractor fails to meet the approval criteria for certification of 
any services.

(a) Standards for review. Certificates shall be issued to primary response 
contractors subject to the following conditions:

(1) Equipment, equipment maintenance, and equipment and 
personnel deployment readiness must be verifiable by inspection by the 
office. Any resources not on site at the time of an inspection must be 
accounted for by company records,

(2) Response personnel must comply with all appropriate safety and 
training requirements of OSHA Hazardous Operations. Training 
records may be audited for verification;

(3) Determination of an acceptable safety history by review of 
pertinent records on a case-by-case, best-professional-judgment basis. 
Lack of a safety history will not be grounds for denying approval;

(4) For each COTP zone, the reviewer will assign a Response Value
for each Response Service for each response area (e.g., offshore, 
nearshore, inland) on a best engineering judgment basis, as informed 
by certain presumptive planning criteria. These planning criteria will 
be made available to contractors to allow them to suggest appropriate 
Response Values.

[note: a policy issue is whether the presumptive planning
criteria are described in the rule, incorporated by reference
in the rule, or left to g\t[dancc. W'e also need to decide 
w hat the criteria is and how it would be applied.]

Section XXX.04 Appeals and Notices

(a) Appeals. If the reviewer denies certification, or assigns a Response 
Value less than the amount requested in the application, the applicant may 
appeal the decision:

[ some appeal to centralized authority recommended].

[note: <c»>rc favor n review in Headquarters of all appeals]

D R A F T  F e b r u a r y  27, 1992
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(b) N o t i c e  o f  S i g n i f i c a n t  R e d u c t i o n  i n  C a p a b i l i t y .  

i d e n t i f y  spec i f i c  reduc t ions  in  e q u ip m e n t  personne l ,
The  r e v ie w e r  shal l

 _____________  r j or m a n a g e m e n t
St ruc tu re  that  requ ire  no t i f i ca t io n  to the C O T P  w h e re  the e q u i p m e n t  or  
personne l  are located.  A  cer t i f ied  response con t rac to r  m u s t  p r o v i d e  no t ice  to 
the C O T P  o f  such red uc t ion s  in advance,  i f  p la nn e d ,  or  w i t h i n  24 h o u rs  o f  
b e c o m in g  a w a re  of  such change,  i f  u np la n ne d .  Th is  not ice m a y  be oral ,  
f o l l o w e d  b y  w r i t i n g  w i t h i n  a reasonable t ime, o r  in  w r i t i n g ,  b y  facs im i le  or  
le t te r .  T he  re v ie w e r  w i l l  m a in ta in  and  make  ava i lab le  to the c on t rac to rs  and  
p la n  h o ld e rs  deta i led g u ida nce  on the types o f  changes tha t  re q u i r e  
n o t i f i c a t i o n .

Section XX'X.05 Renewal and Recovation

(a) R cr , c ; un l .  Ce r t i f i ca t ion  shal l  be fo r  a pe r iod  o f  [5] years. A  c o n t ra c to r  
m u s t  f i le  an app l i ca t ion  fo r  ren ew a l  p r i o r  to the e x p i r a t io n  o f  the cer t i f i ca te.  
The  c o n t ra c to r  shal l  r e m a in  cer t i f ied  u n t i l  the r e v ie w e r  acts o n  the 
a p p l i c a t i o n .

(b) R e v o c a t i o n ,  [no te:  Coast  G u a rd  w i l l  e s tab l i sh  some process  fo r  
r e vo ca t io n  o r  a d ju s tm e n t  o f  c e r t i f i c a t i o n  fo r  cause.)

((
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seapro S o u th e a s t  A laska  P e tro le u m  R e s o u rc e  O rgan ization
540 Water Street Suite 202 Ketchikan, Alaska 113901
(907) 225-7002 Fax (907) 247-1117

F e b r u a r y  27, 1992

R e p r e s e n t a t i v e  Di l l  H u d s o n  
P.O. B o x  V 
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Hudson,

In s u p p o r t  of y o u r  b i l l  HB 540, w h i c h  l i m i t s  r e s p o n s e  
a c t i o n  c o n t r a c t o r  l i a b i l i t y ,  I a m  e n c l o s i n g  o u r  r e c e n t l y  
a p p r o v e d  p o s i t i o n  p a p e r  on t h i s  s u b j e c t .  Also, s i n c e  our 
o r g a n i z a t i o n  is s t i l l  r a t h e r  n e w  a n d  l i t t l e  known, I ha v e  ' 
i n c l u d e d  a m a p  w h i c h  s h o w s  the m a j o r  l o c a t i o n s  of o u r  
n e t w o r k ,  a n d  a m a p  w h i c h  s h o w s  t h e  e l i g i b l e  f a c i l i t i e s  
w h i c h  h a v e  c h o s e n  n o t  to j o i n  o u r  n e t w o r k .

A s  y o u  w i l l  n o t e  in o u r  p o s i t i o n  paper, w e  do  n o t  b e l i e v e  
th a t  a l l  of t h e  r e c o m m e n d a t i o n s  of the C i t i z e n ' s  O v e r s i g h t  
C o u n c i l  o n  t h i s  s u b j e c t  a r e  in t h e  b e s t  i n t e r e s t  of o u r  
re g i o n .  W e  d o  b e l i e v e ,  h o w e v e r ,  t h a t  HB 540 p r o v i d e s  
e x a c t l y  t h e  c o n d i t i o n s  w e  t h i n k  w i l l  p r o v i d e  the b e s t  
c l i m a t e  f o r  f u r t h e r  d e v e l o p i n g  e n v i r o n m e n t a l  p r o t e c t i o n  
c a p a b i l i t i e s  in o u r  r e g i o n .

I w i l l ,  of c o u r s e ,  p r o v i d e  y o u  w i t h  a n y  i n f o r m a t i o n  or  
o t h e r  a s s i s t a n c e  y o u  m a y  n e e d  r e l a t i v e  to e n v i r o n m e n t a l  
p r o t e c t i o n  in  S o u t h e a s t ,  t h e  r e m a i n d e r  of t h e  state, a n d  
t h e  N o r t h  P a c i f i c  r e g ion.

R e s p e c t f u l l y ,



R e s o u rc e '  O rganization
Ketchikan, Alaska 99901 

fax (907) 247-1117

POSITION PAPER 

OIL SPILL RESPONSE ACTION CONTRACTOR LIABILITY

February 25, 1992

SEAPRO and its nineteen member companies wish to record our observations 
and concerns about response action contractor liability, and its likely impacts on 
the current and future state of environmental response capability in Southeast 
Alaska. We are particularly concerned by the failure of the Citizen’s Oversight 
Council to adequately investigate the state of environmental response in rural 
Alaska generally, and Southeast Alaska specifically, in reaching the conclusions 
and recommendations contained in their report to the legislature on this subject.

Overview of Response Action Contractors in Southeast Alaska

There is only one business in the Southeast Alaska region which holds itself out 
as a response action contractor. That firm has very minimal capabilities which 
are almost totally restricted to the immediate areas around Juneau. Our region 
has always had to rely on existing business organizations within the region to 
provide response to pollution incidents and other emergencies. In addition to oil 
transporters and terminals, these businesses have included logging companies, 
construction companies, float plane and helicopter operators, tug and barge 
companies, fishing vessels, and many others. All of these are therefore 
"Response Action Contractors" as defined by state law when they enter into 
agreements to help respond to spills.

The services of companies like VRCA, VECO, Burlington Environmental, Foss 
Environmental, etc.. have rarely if ever been used to respond to environmental 
emergencies in our region. The reason for ih!s is the typical small size of spills, 
the nature of the products involved, and the logistic difficulties of deploying to the 
region in time to be effective. One of the primary motivations our members felt 
for formation of SEAPRO was the lack of response action contractors within the 
region.

seapro S o u t h e a s t  A laska  P e tro le u m
540 Water Street Suite 202 
(907) 225-7002
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SEAPRO is-not currently a response action contractor. We are a cooperative 
sharing organization of predominantly local small businesses who make up the 
fuel and lubricating oil transportation and distribution network for all of Southeast 
Alaska. We also include several local companies who consume or handle large 
quantities of oil in support of their business activities, but who are not in the "oil 
business". Our organization was originally formed to act as a sharing network 
only in Ketchikan, but rapidly expanded to cover the entire region. We have now 
reached the point in our evolution where we must consider purchasing pollution 
response equipment in the near future and becoming some form of response 
entity.

All of our collective experience, along with our judgment of operating conditions 
within the region, forces us to conclude that there will likely never be a response 
action contractor of any significant ability in Southeast. We have no expectation 
that this situation will change any time soon because there is insufficient financial 
justification for bona-fide environmental or emergency contractors to capitalize a 
response capability which would only be profitably employed on our historical 
average of once a decade.

Potential Impact of Liability to Southeast Alaska Spill Response Capability

With the exception of SEAPRO member companies, almost none of the 
companies who have previously participated in environmental response activities 
in this region are aware of their potential liabilities when current state law sunsets 
in a few months. Additionally, since none of these companies consider 
themselves to be "response action contractors", it 's unlikely that they will make 
themselves aware of their liability exposures in auvance of being asked to 
respond to an environmental emergency. It is equally unlikely that they would 
submit to a "certification" process recommended by the Citizen's Oversight 
Council, or to the verification/inspection process which would be necessitated by 
such certification.
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If these companies were to discover the potential extent of their liability exposure 
for participating in a clean up action after the current limitations sunset, it is 
unlikely that they will respond in a timely manner, if at all, when they are needed. 
The worse possible situation will be for one or more of these companies to 
become the target of an opportunistic law suit allowed by a lack of liability 
limitation. Such a situation would guarantee that it would be difficult, if not 
impossible, to convince local companies to respond to future emergencies, even 
if action were subsequently taken to limit liabilities. Given the ever increasing 
propensity for opportunistic law suits in our nation, and the sensitivity of regional 
businesses to this phenomenon, we believe that merely the possibility of such a 
situation will have a chilling effect on the regions environmental response 
capability.

Any reasonable person responding to an oil spill assumes that all liability for 
damages and costs resulting from the clean up will flow to the responsible party. 
This is as it should be. It makes no s -n se  to imperil a contractor acting in good 
faith, and within the boundaries of state or federally approved contingency plans, 
to bear any responsibility for damages which could result from someone else’s 
spill. Except for gross negligence, willful misconduct, or violation of law by a 
contractor, all damages from a hazardous substance release are the rightful 
responsibility of the spiller, not the third party people cleaning it up. This 
principle has been codified in federal law and the laws of at least 18 other 
coastal states. Acceptance of this principle is a condition of membership in 
SEAPRO and most other cooperatives.

As stated earlier, SEAPRO has evolved to the point that it must consider 
becoming a response entity in some form. Currently, Southeast is the only 
region of the state, outside the crude oil producing regions, which has taken any 
tangible steps to improve its environmental response capability. The steps that 
have been taken to date, have been entirely on the initiative of the regions 
businesses. In spite of some initial skepticism on the part of state and federal 
agencies, we have forged ahead with investment in our organization, greatly 
enhancing the effectiveness of the response equipment, material, and personnel 
in the region. We have proposed to both the state and federal agencies, 
cooperative steps which can be tak°n to provide our region and the rest of the 
state with marked improvement in our mutual ability to combat environmental 
emergencies. We want to begin taking these steps this year with or without 
agency participation.
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However, the prospect of facing clean up costs and other damages for actions 
the co-op may take to mitigate environmental damage will surely weigh heavily 
on our decision making when considering how we may use SEAPRO to further 
improve the regions total response capability.

Response Action Contractor Certification in Southeast Alaska

The Citizen’s Oversight Council has recommended that response action 
contractor liability limitation be linked to an, as yet undeveloped, certification 
program. While SEAPRO does not object to compliance standards for 
environmental response organizations, whether private companies, cooperatives 
or some other form, we fail to see  the practicality or necessity of "certifying‘' 
entities in Southeast Alaska which meet the definition of response action under 
current law.

The current legal definition of response action contractor is:

(A) a person who enters into a response action contract with respect to a 
release or threatened release of a hazardous substance and who is carrying out 
the contract, including a cooperative organization formed to maintain and supply 
response equipment and materials that enters into a response action contract 
relating to a release or threatened release;

(B) a person who is retained or hired by and is under the control of a person 
described in (A) to provide services to the response action contract; and

(C) a person who acts as a volunteer and is engaged in a response action.

Looking at the history of spill response in Southeast, and the probable future 
response actions in the region, certifying the response action contractors 
defined above would mean establishing the standards and processes for 
certifying virtually every business, and many individuals in our region. This is a 
monumental task by any standards, and in our view, a nonsensical one.

The Citizen's Oversight Council made some very narrow assumptions of what 
constitutes a response action contractor, and even what constitutes a 
cooperative. It is our opinion that the Council did not consider the broad range of 
response actions that have taken place throughout this state, nor did they 
evaluate the complex mix of organizations and individuals who have participated, 
and are likely to be asked to participate in environmental response actions.
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There could'be some benefit to establishing certification criteria for certain 
categories of response action contractors, were those categories to be properly 
defined in the broader context of the entire state. But in any context, some 
agency will have to develop professional standards to measure contractor 
capability; will have to apply these standards through some sort of an inspection 
or verification process; will have to verify the continuity of certification levels, will 
have to measure actual contractor performance against certification standards; 
and will have to ^m in ister  this entire process. In our view, the cost of the 
simplest of such a bureaucracy would be excessive for the benefit gained, 
especially in Southeast and other a reas outside the crude oil producing regions. 
The time necessary to create such a system would be extreme, with no 
possibility that such a system could be in place before the current liability 
limitations sunset. And finally, it makes no sense to us to waste scarce state 
resources on creating such a system and supporting bureaucracy when the 
federal government is already in the process of doing exactly the same thing.

S u m m a r y

At no time prior to publishing its report did the Citizen’s Oversight Council seek 
information about conditions in Southeast Alaska from either SEAPRO, its 
member companies, nonmember companies, or other organizations with whom 
we network. During their teleconferenced meetings on this subject, our 
representatives noted that Southeast Alaska was never discussed or even 
mentioned by the Council members. Additionally, it was our observation that the 
Council focused almost all of their attention on operations in the crude oil 
producing regions of the state, on one or two companies who are in the business 
of environmental response, on Alyeska Pipeline Company, on the Cook Inlet 
cooperative CISPRI, and infrequently on the Alaska Clean Seas cooperative.

We find that their report seem s to be strictly and narrowly aimed at perceived 
conditions in Prince William Sound, and to a lesser degree, Cook Inlet. It 
certainly does not accurately reflect environmental response conditions in our 
region, and we suspect that it does not accurately reflect conditions in other 
regions of the state. Consequently, this basic flaw places us in the position of 
not concurring with much of their rationale or their proposed solutions.
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We believe that the state, like the federal government, should fix all obligations 
for clean up costs and damages resulting from a hazardous substance release 
on the responsible party, where it rightfully belongs.

We are concerned that failure to adopt liability limitations for environmental 
emergency responders, other than the responsible party, would negatively 
impact our regions ability to seek rapid and effective response actions from 
service providers outside the SEAPRO response network. Additionally, failure to 
provide this type of liability limitation would seriously threaten SEAPRO's ability 
to continue making further improvements in the total response capability of the 
region.

We cannot see  substantial value to be gained within our region by creating a 
response action contractor certification process independent of that which will be 
created by the federal government. We also see  no value in either wa.ting until a 
certification process is developed before granting liability limitation, or in tying 
liability limitations to any condition other than performance in accordance with 
federal and state contingency plans.

We believe that limiting the potential liability of responders, whether 
environmental contractors, cooperatives, other commercial entities, or volunteers 
is essential to improving the response capabilities of our region. This limitation 
should be similar, if not identical to that contained in the federal Oil Pollution Act 
of 1990.
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IMPORTANT EXTHLNAL OPERATIONS
A laska Marine L ines -  S e a t t le
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Foss M aritim e -  S e a t t le
Klukuan F o re s t P roducts -  S e a t t le
Samson Tuu 4 Barge -  S e a t t le
West Coast Shipping - Los Angeles
White Pass T ra n sp o rta t io n  -  Vancouver K

SEAPRO Membership Major P h y s ic a l L o ra tio n s  
n v j s i r v  1992
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MORE ENDORSEMENTS QF CLEANUP CONTRACTORS LIMITED LIABILITY

Cl&anup firms ara willing to accept legal responsibility for willful 
misconduct, personal injury or wrongful death. They need protection from 
simple negligence because they must make quick decisions under difficult 
circumstances. Sometimes they may guess wrong. In most cases, they are not 
acting on their own, but under Coast Guard authority. The federal government, 
however, is protected in such circumstances from those seeking targets from 
which to recoup losses. Cleanup groups are not.

...The San Francisco Examiner, June 10, 1990

Right now, oil spill teaicB can be sued just for showing up to fight the 
damage. for events that occur in the chaos of a recovery effort. For the 
land that is damaged as a result. And the price tag can run into the 
billions...

We urgently need your help to paBB Good Samaritan liability protection for our 
efforts. We believe our work deserves the same immunity from lawsuits as a 
doctor who stops to help a heart attack victim on the street. Indeed, we stop 
everything to help an injured Earth when she needs it.

...International Bird Rescue Research Center, et al., August 1990

Should qualified immunity not be granted to responder as outlined in the bill, 
FORT has no chance cf succeeding. I cannot ask the men and women who have 
voluntarily trained and been certified in oil spill recovery to participate 
if the possibility of a lawsuit hangs over their*heads when they are cleaning 
up someone elae's spill.

...Ventura County Commercial Fishermen's Association, May 4, 1990
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H o n o r a b l e  Ge o r g *  O e u k m a J i A m  May .J, 1990

Governor of C a l i f o r n i a  

State C a p ital F i r s t  Floor 

S ACrame n t o , CA . 9 P 0 1 4

Da a r  G o v e r n o r  O o u k m o j i * m ,

V e n t u r a  C o u n t y  C o m m e r c i a l  F i s h e r m a n  \a A s s o c i a t i o n  (vccPa) has 

d e v e l o p e d  th* F i s h e r m e n ' s  Oil R a a p o n s *  T e a m  ( F O R T ) .  As you ar» 

awaro this r o s o u r c a  of c e r t i f L o d  commercial' f i s h e r m a n  la 

d e s i g n e d  to bo c a l l e d  u p o n  by claan up c o o r d i n a t o r s  durinc an 

o m a r g a n c y .  F O R T  w o u l d  p r o v i d e  a d d i t i o n a l  m a n p o w e r ,  voasela, and 

aircraft as n e e d a d  to r e s p o n d  w i t h i n  the first, h o u r *  of an oil 

spill e m e r g e n c y  not d a y s  later.

t have r e c e i v e d  i n f o r m a t i o n  that C a l i f o r n i a  Trial L a w y e r *  

A s s o c i a t i o n  w i s h a a  to c h a n u o  the w o r d i n g  of Sfi-2040. Instead of 

p r o v i d i n g  q u a l i f i e d  i m m u n i t y  for spill r e s p o n d e n t s ,  they prefer 

to neootiata i n d e m n i f i c a t i o n  of said r e s p o n d e n t s .

Pl e a s e  let me know your v i e w p o i n t  on t h i s  i m p o r t a n t  i s s u e .

S h o u l d  q u a l i f i e d  i m m u n i t y  not b« cr4.nted to r e s p a n d a s  as outline 

in tho b ill, F C R T  has no c h a n c e  of a u e e e e d i n o .  I cannot aak the 

m e n  and w o m e n  who hevo v o l u n t a r i l y  t r a i n e d  and b e e n  c o r t i f i o d  in 

oil spill r e c o v e r y  to p a r t i c i p a t e  if tho p o s s i b i l i t y  of a 

lawsuit h a n g a  over theLr h e a d s  w h a n  they are c l e a n i n g  up someone 

else ' s aoill .

Bec au s e  o f  t h e  s e n s i t i v e  C h a n n o l  I s l a n d s  and n e a r b y  c o a s t a l  
r e g i o n  o u r  a s s o c i a t i o n  s u p p o r t s  FORT' a d e f e n s i v e  c a p a b i l i t i e s  
t o w a r d s  o i l  s o i l  I r e c o v e r y .  I s hudde r  a t  t ho  t h o u g h t  o f  a 
’VALOEZ* t y p e  s p i l l  e n c i r c l i n g  t h o  i s l a n d s  wh i Lo  b u r e a u c r a t s  
n o g o t l a t e  i n d o n m l t y  c l a u s e s .

Y o u r  suooort is w e l c o m e .  E n c l o s e d  ic our r.owslattor and *. 

a p p r e c i a t e  vour c u b s e r I p c i o n ,

Si  n e a r e l y  ,

Sr'.an l o n i a o n
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OIL SPILL RESPONSE ACTION CONTRACTOR LIABILITY

MARCH 6, 1902

CISPRI supports the liability relief language in OPA'90. We believe the Response 
Action Contractor should be relieved of liability except for gross negligence.

Currently, CISPRI By-Laws allow CISPRI to respond to any spill in Cook Inlet, 
whether or not the responsible party Is a member of the cooperative or not. 
Without contractor liability relief, CISPRI members are reluctant to respond if there 
Is not a clearly Identified responsible party. Delays will occur while a contract Is 
negotiated.

OPA '90 grants the Response Action Contractor relief but transfers that relief to the 
responsible party. If there were an orphan spill, no Response Action Contractor 
would ever respond for fear of being made liable for simply trying to correct 
someone else's responsibility.

The Kenai Peninsula Borough sits on CISPRPs Board of Directors. If there is not 
liability relief for CISPRI as a Response Action Contractor, they (Kenai Peninsula 
Borough) have been legally advised to withdraw from CISPRI.

CISPRI uses the Incident Command System and CISPRI responds to all decisions 
made as a result of the Unified Command meetings. If liability relief Is not granted, 
are all members of the Unified Command responsible for CISPRI actions?

If the Response Action Contractor Is made liable for damages, what happens to 
the lower level response contractors? Are the fishing vessels, vessels of 
opportunity and other response contractors liable?

The argument has been made that no Response Action Contractor has been sued. 
That is completely untrue. Cook Inlet Resource Organization (GIRO), Is still 
involved in legal proceedings of the Glacier Bay Spill.

The 15 day liability relief granted in HB196 bill is not enough. During the small 
East Forelands Spill CISPRI had used nine days before all equipment was 
demobilized.

CISPRI supports HB 540 and requests that the legislature enact this legislation so 
CISPRI can continue rapid response to any spill In Cook Inlet.
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February 5, 1992

The Honorable Bill Hudson, Chairm an 
House Committee on Oil and Gas 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

Re: HB 196 Im pact on Financial Responsibility Requirem ents for the
AJyeska/Tesoro Oil Soill Response Services Agreement

D ear Chairman Hudson:

You requested further explanation of the im portant change m ade to Alyeska's Oil 
Spill Response Services A greem ent for Prince William Sound ("Agreem ent1') a fter 
the legislature enacted HB 196, and adopted limited responder immunity, last year. 
The amendment created an alternative to the A greem ent's SI billion financial 
responsibility requirem ent that Tesoro w- not able to m eet. The new alternative to 
financial responsibility allows com panies to enter into an A greem ent with A lyeska if 
there is $700 million Protection and Indemnity Club ("P&I Club") coverage for a 
tanker and S500 million comprehensive general liability ("CGL") insurance coverage 
for the company itself. Tesoro has been  able to utilize this alternative to en ter into 
an Agreement that will expire on June 30, 1992, which is the date the provisions of 
HB 196 will sunset, unless further action is taken by the legislature.

As you know, Alyeska operates the Trans Alaska Pipeline System on behalf of seven 
ovrner companies. Although none of these pipeline com panies own, operate, or 
charter tankers, Alyeska has contracted to provide prevention and initial response 
services to tank vessel ow ners/operato rs/charterers ("shippers") in Prince W illiam 
Sound. Shippers arc required by state and federal laws to provide for personnel and 
equipment to escort vessels and to respond to tanker spills in Prince W illiam Sound. 
Alyeska's prevention and initial response services are ancillary services provided to 
shippers so that they may continue to handle Alaska N orth  Slope crude oil. Up to 
this point in time, only Alyeska has offered to provide these services. N othing 
prevents others from doing so.
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A DEC has approved the shippers’ vessel contingency plans which incorporate 
Alyeska's Prince William Sound Tanker Spill Prevention and Response Plan 
("Plan"). The Plait describes Alyeska's prevention and initial response services. As 
noted above, shippers have also signed an A greem ent for provision of these services 
by Alyeska. As a contractual m atter, shippers must dem onstrate  financial 
responsibility to support their contractual commitments, including indemnifying 
Alyeska against liabilities it faces as a response action contractor. Alyeska must 
ensure that any shipper with whom it contracts to provide initial response services 
can provide indem nity for any liability to which Alyeska could be exposed in 
responding to a spill. W ithout financial responsibility (self-worth), such promises 
would, of course, be hollow.

We are aware that there is some concern because the insurance alternative to this 
financial responsibility requirem ent totals S1.2 billion, which is a num ber that is 
obviously greater than  the original SI billion. We believe this concern is based on a 
misunderstanding of the nature of the insurance alternative. To clarify this m atter, 
we offer two im portant points. First, Tesoro was not ab le to m eet the original 
requirem ent and is able to m eet the new alternative. Obviously, the bill served an 
im m ediate purpose -  as a result of its enactm ent, Alyeska and  T esoro avoided the 
disruptive consequences of a disqualification of Tesoro to receive oil spill response 
services from Alyeska.

Second, the new alternative does not provide Alyeska the sam e am ount or quality of 
protection that the original fi.iancial responsibility requirem ent provided. Alyeska 
decided that this reduction to accommodate Tesoro and o thers similarly situated 
was an appropriate risk to take in light of the partial lim itation o f response action 
contractor liability achieved through HB 196. U nder the original financial 
responsibility requirem ent, four companies entered into agreem ents with Alyeska by 
dem onstrating that they had available net assets in excess o f SI billion. In  order to 
gain the benefit of these companies' contractual promises to Alyeska, Alyeska only 
has to establish that the obligation exists. The funds are then  available to satisfy the 
obligation.

U nder the new insurance alternative, there are two im portan t differences that 
illustrate the decreased protection offered to Alyeska by insurance. P&I Q u b  
coverage applies to the tanker itself, for the benefit of the tan k er owner. P&I G ubs 
have made efforts to prevent Alyeska from making claims against that coverage for 
third party liability claims against .Alyeska arising out o f an oil spill response. In the 
case of Tesoro, Alyeska has done what it could to create a  legal basis to achieve 
coverage for such claims under the P&I C u b  policies. The ultim ate resolution of
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coverage would only occur after years of expensive litigation. It is possible the 
courts would determ ine that the P&I Club coverage provided no or only severely 
limited benefit to' Alyeska. W hat rem ains then to provide coverage to Alyeska 
against third party liability claims is the $500 million C G L insurance policy, which is 
one half the original am ount of financial responsibility. Unlike financial 
responsibility, Alyeska’s receipt of paym ent from the individual insurance 
underwriters that make up the S500 million total is likely to face the additional 
hurdle of forcing these underw riters to pay, which involves overcoming defenses to 
coverage raised by the insurers.

Tesoro elected not to procure the full am ount of S500 million C G L  insurance. 
Instead, Tesoro made up part of that total by a corporate guarantee. As a result, 
Alyeska's Agreem ent with Tesoro  is even m ore com plicated than w hat I have 
described.

Indeed, this is a complicated subject. If you would like m ore detailed  inform ation or 
the opportunity to discuss this, please contact Paul R ichards or myself at your 
convenience.

Sincerely yours,

ALYESKA PIPELIN E SER V IC E CO M PAN Y

Senior Attorney - External Affairs

cc: Mr. Paul M. Richards
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Alyeska Financial Responsibility Requirement

Alyeska operates the Trans A laska Pipeline System on behalf of seven ow ner 
companies. Although none of these pipeline com panies own, operate, o r charter 
tankers, Alyeska has contracted to provide prevention and initial response services 
to tank vessel ow ners/opera to rs/charterers ("shippers") in Prince W illiam Sound. 
Shippers are required by state and federal laws to provide for personnel and 
equipm ent to escort vessels and to respond to tanker spills in Prince W illiam Sound. 
Alyeska's preventim  and initial response services are ancillary services provided to 
shippers so that they may continue to handle A laska N orth Slope crude oil. U p  to 
this point in time, only Alyeska has offered to provide these services. N othing 
prevents others from doing so.

A D EC has approved the shippers' vessel contingency plans which incorporate  
Alyeska's Prince William Sound T an k er Spill P revention and R esponse Plan 

) ("Plan"). The Plan describes A lyeska's p revention  and initial response services.
Shippers have also signed an oil spill response services agreem ent for provision of 
these services by Alyeska. As a  contractual m atter, shippers must dem onstrate  
Financial responsibility to support their contractual com m itm ents, including 
indemnifying Alyeska against liabilities it faces as a  response action contractor. 
Alyeska must ensure that any sh ip p er with whom  it contracts to provide initial 
response services can provide indem nity for any liability to which Alyeska could be 
exposed in responding to a spill. W ithout financial responsibility such prom ises 
would, of course, be hollow. F inancial responsibility (self worth) m ust be 
dem onstrated in the am ount of $ 1  billion, but an  insurance alternative in the 
am ount of S1.2 billion is also provided.

The financial responsibility and a lte rn a te  insurance levels reflect a careful weighing 
of the risks which Alyeska faces as a  responder, even a fte r HB 196 and  lim ited 
responder immunity passed last year. As you know, the limits of liability, and, 
importantly, the categories of types o f dam ages which can be paid following an oil 
spill have increased substantially since 1989.

For example, in addition to rem oval costs, dam ages listed in the Oil Pollution A ct of 
1990 include damages to natural resources, real o r personal property, subsistence 
use, lost government revenues, loss o f profits and earning capacity, and the cost of 

) additional public services. State law likewise im poses liability for rem oval and
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containm ent costs, civil penalties, damage" re la ted  to injury to persons, dam age to 
public and private property, and natural resources, and loss of income and econom ic 
benefits.

In addition, recall that Exxon has expended roughly S4 billion in the costs of 
containing and cleaning up oil, and resolving federal and state claims associated 
with the EXXON V a l d e z  oil spill. A dditional third party claims faced by it, and 
Alyeska exceed S50 billion. Ironically, those who would suggest that Alyeska's 
financial responsibility requirem ent is "unreasonable," must also agree that it is 
rem arkably low in comparison to Exxon's expenditures to date, and in light of the 
allegations still facing the defendants in federal and sta te  courts.

U nder the Oil Pollution Act, there are certain  m axim um  m onetary limits on a spiller 
for liability related to oil discharges. F inancial responsibility must be dem onstrated  
to m eet this liability. For example, in the case of a  tanker in excess of 3,000 gross 
tons, the liability limit is S 1 ,200  per gross ton, or 510,000,000, whichever is g reater. 
A tanker weighing 200,000 gross tons would have a  lim it of liability of S240 m illion 
under this federal law. However, the liability lim it will not apply in the case o f 
violation of an applicable federal safety, construction, o r operating regulation, gross 
negligence, willful misconduct, or failure or refusal to report an incident, provide 
reasonable cooperation and assistance, or to refuse to comply with a federal o rder 
w ithout sufficient cause. A n obvious concern is that, to avoid this lim itation, 
plaintiffs will simply allege tha t "gross negligence" o r the violation of a regulation 
has occurred as a result of every spill. If the lim itation on liability is com prom ised 
every tim e even a minor safety regulation is rem otely  connected to a  spill, t i e  
lim itation will have little meaning.

Lim ited exemptions for responders liability for certa in  dam ages exist under bo th  
federal and state laws. But, there  are no lim itations for o ther responder liabilities 
under federal law. And, under state law, there are  ng limits on the am ount o f 
dam ages that may be assessed against e ither a  spiller or a  response action 
contractor. Financial responsibility requirem ents, therefore, are set a t arbitrary  
am ounts, in  the case of a  tank vessel, 5300, per incident, for each  barrel o f crude oil 
storage capacity, o r S 100,000,000, whichever is g reater. Im portandy, the financial 
responsibility apparently extends only to claims asserted  by public authorities 
a ttribu tab le  to cleanup and restoration  costs, p roperty  dam age, assessm ent of civil 
penalties, etc.

Thus, using either the federal liability lim itation, o r the  federal and state financial 
responsibility requirem ents, as a guide for private parties to establish financial
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responsibility requirem ents in response services agreem ents would be unhelpful and 
inappropriate. It would leave a  responder unprotected . O n the other hand, to 
prom ote m ore-certainty when responders and shippers are negotiating the term s of 
financial responsibility provisions, the legislature may wish to adopt m eaningful 
limitations of liability under state  law.
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February 4, 1992

Harry R. Bader, Ph.D, C hairm an
Citizens’ Oversight Council on Oil and O ther H azardous Substances 
3111 C Street, Suite 150 
Anchorage, Alaska 99508

Re: Limited Responder Immunity in Alaska

D ear Chairm an Bader:

We appreciate the opportunity to provide additional inform ation to you and the 
Council prior to your final deliberations regarding the im portant issue of responder 
immunity.

1. Time Limit for Response Im m unity

You asked for a recom m endation on an appropriate tim e limit for responder 
immunity during a response to a  spill or threat of a spill. T he appropriate  duration 
of the limited responder immunity should extend through the entire response as 
established by the U.S. governm ent and 17 of 24 coastal states plus the Virgin 
Islands that have considered the issue. The notion o f a  time limit is unrealistic given 
the nature of oil spill response operations; so long as spilled oil rem ains on w ater or 
land, ongoing, expeditious action should be encouraged to rem ove i t  No m atter 
how rem ote, an "emergency" certainly exists for any community th rea tened  by the 
impact of oil. In addition, the uncertainty w hen a tim e limit begins and ends 
following any particular "release," may deter prom pt and continuous response action 
for a spill o r a threat o f spill.

For example, when will an arb itrary  time limit begin and end for a mystery or 
orphan spill? W hat is the liability of a responder who responds to the report of a 
threatened spill only to discover a sk  w leak with no objective indication of when it 
started? As the arbitrary tim e lunit draws to a close, won’t responders be 
encouraged tu withdraw? Will o ther responders be encouraged to en ter the 
response at that time to insure continuity of personnel and equipm ent? W hat is the 
justification for an artificial barrie r if the responder's immunity is only limited and

)
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the original spiller is still financially responsible for any liability which a responder is 
relieved from?

Mr. Mertz also describes HB 196's time limit as "arbitrary." Indeed, crisis will 
certainly reign "far fewer days in some cases and far more in others." Page 34. Mertz 
report. Even California, which is the only other state to consider an arbitrary time 
limitation, recognizes tha t the initial 60 day period may have to be extended. In 
short, we urge the C ouncil to avoid endorsing unnecessary and troublesom e 
limitations upon federal and  state efforts to ensure the availability of ample 
response resources w hen spills occur.

2. Classification of R esponders

We understand that the Council may recom m end that responders be classified 
according to how they a re  organized and funded: immunity would evidently be 
limited for some, m ore lim ited  for others, and perhaps entirely  unavailable in one 
case. As you know, discrim ination amongst citizens, be they private o r corporate, 
always calls for constitu tional and o ther legal reviews to insure tha t principles of 
equal protection and fundam ental fairness are not lost in governm ent's efforts to 
regulate society.

Before legal analyses would even be undertaken, however, it seem s c lear that this 
responder classification proposal, if accepted by the legislature, w ould virtually 
insure that entire groups o f responders may be unnecessarily driven out of the 
business. Again, the challenge we face is to support, not destroy o r deter, the 
federal and state com prehensive oil spill response schemes by encouraging effective, 
prom pt response efforts no m atte r who provides any type o f care, assistance, or 
advice, so long as it is consistent with those schemes or governm ent o rd ers .

D r. Bader, there is no ra tio n a l basis for treating responders differently, particularly 
because response action should  be encouraged from any source at anv time 
throughout a  release. A gain, the spiller and his insurance will still be responsible 
for responder liabilities th a t are shielded by the proposed statute. E ven under the 
exigencies of a spill response, a responder will only enjoy lim ited immunity; 
therefore, we can be assured  th a t his actions will reflect that concern.

Finally, our m aterials also stress that A laska should jo in  with o ther states to adopt 
uniform laws in this a rea  for the additional reason to prom ote uniform ity of 
im plem entation and in te rp re ta tio n  amongst the federal governm ent and coastal 
states. This will, of course, encourage responders to cross state  lines, and to loan
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equipm ent and personnel, w ithout suffering delays and uncertainties caused by an 
unwarranted, restrictive, and, possibly, oppressive limited responder immunity 
provision in Alaska.

3. Response to ADEC Orders

We understand that, as an apparen t price to be paid for lim ited immunity, the 
Council may recommend that some response organizations be required, in advance, 
to agree to accept A D EC orders to respond to mystery or orphan spills in their area 
of operation.

As you may know, the United States and the State of Alaska have already been 
granted the authority to take aver and arrange for the removal o f spilled oil w hen 
circumstances call for it. This, of course, is one of the purposes to be served by 
industry-funded oil spill response funds. We are aware of no situation in A laska 
where responders have purposefully failed or refused to provide services for the 
federal or state governments w hen requested to undertake o r com plete a spill 
response. Consequently, what justification is driving this proposal? Is it so 
im portant, and the prospects for the "worst case scenario" erroneously described in 
some reports to COC so im m inent, as to require further lim itation of responder 
immunity in our state? W hat responder will be in a position, in advance, to agree to 
provide services to the federal or state  governm ents without also having a  specific 
contract which establishes the type and nature of response, location, equipm ent and 
personnel needs, costs and billing arrangem ents, etc.? If a need for them  exists, 
nothing prevents the state or federal governm ent from negotiating those contracts 
now.

In short, requiring this and additional requirem ents as part of the price to be paid by 
responders for limited immunity prom ises instead to create confusion, uncertainty, 
and a reluctance to take action w hen oil spills occur.

4. The Pipeline Owner Com panies Are Not Liable for Tanker Spills

We understand that COC may further recom m end that the pipeline owner 
companies, as holders of the federal right o f way perm it, and Alyeska, as their 
operating agent, be directed under state law to respond to any tanker spill in  Prince 
W illiam Sound. We have already explained a t some length that Mr. Frank's view 
that TAPAA already imposes such liability is flatly wrong, but we understand  that 
special legislation may be recom m ended to "clarify" the m atter and adopt Mr. 
Frank's view as a m atter of state law.
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Our materials explain that Alyeska operates the Trans Alaska Pipeline System on 
behalf of seven pipeline companies which own it. None of these own, operate, or 
charter tankers. Under federal and state  law, tanker ow ners/opera to rs/chanerers  
are responsible for tanker operations, and Alyeska cannot and does not m anage or 
control them. Provision has been m ade by tanker operators to provide contingency 
plans and to dem onstrate financial responsibility for those operations. In addition 
to the constitutional and legal issues presented by this proposal, we urge that the 
Council also recognize that it entirely ignores the com prehensive liability, response, 
and financial responsibility regime established by Congress and the legislature for 
tanker operations in our state and elsewhere.

As we have also explained, Alyeska does provide initial response services to tanker 
ow ners/operators/charterers, and that this service is described in a plan and in 
response services agreements. As a  contractual m atter, tanker 
ow ners/operato rs/chanerers must dem onstrate financial responsibility to support 
their contractual commitments, including indemnifying Alyeska against liabilities it 
faces as a response action contractor. Alyeska must ensure that a shipper with 
whom it contracts to provide initial response services can provide indemnity for any 
liability to which Alyeska could be exposed in responding to a  spill. W ithout 
financial responsibility such promises would, of course, be hollow. Financial 
responsibility (self worth) must be dem onstrated  in the am ount o f SI billion, and 
Tesoro has been  perm itted to support its contractual capabilities with a com bination 
of insurance and a corporate guarantee in the total am ount of S1.2 billion.

We explained that, after enactm ent of HB 196 last year, A lyeska created this 
alternative to its SI billion financial responsibility req u irem en t T he insurance may 
consist of S700 million P& l marine insurance coverage for the vessel and S500 
million comprehensive general liability coverage that nam es Alyeska as an 
additional insured. There is no way that T esoro  could provide a corporate 
guarantee, bond, or letter of credit, as originally required  by Alyeska's financial 
responsibility standards, for either SI billion or $ 12  billion. Because of 
uncertainties associated with coverage o f contractor claims against vessel m arine 
i r  .trance, and the added potential difficulty of enforcing insurance coverage 
generally, the quality of Alyeska's financial protection has dim inished substantially. 
Yet, the parties reached this practical solution to a difficult problem  after and 
because HB 196 passed last year. This insurance alternative will expire when HB 
196 sunsets at the end of June, 1992.



Page 5
Letter to Citizens' Oversight Council
February 4, 1991

Nonetheless, the Council has indicated that it may view this arrangem ent as 
"unreasonable,H and is concerned that Alyeska may use lim ited responder immunity 
to drive this and other TAPS trade  tanker operations "out o f business." Nothing 
could be farther from the truth. Alyeska worked diligently with Tesoro to reach a 
solution to keep it in business, and we need legislative assistance to keep that 
solution in place.

Although certainly adjusted in Tesoro case because of a perceived reduction  in the 
risks faced by Alyeska when HB 196 passed, the financial responsibility level reflects 
a careful weighing of the risks which remain. As you know, the limits o f liability, 
and, importantly, the categories of types of damages which can  be paid following an 
oil spill have increased substantially since 1989.

For example, in addition to rem oval costs, damages listed in the O il Pollu tion Act of 
1990 include damages to natural resources, real or personal property, subsistence 
use, lost government revenues, loss of profits and earning capacity, and additional 
public services. State law likewise includes removal and containm ent costs, civil 
penalties, and damages related to dam age or injury to persons and to public and 
private property, natural resources, and loss of income and  econom ic benefits. 
Limited exemptions for responders liability for certain dam ages exist u n d e r both 
federal and state laws.

In addition, recall that Exxon has expended roughly $4 billion in the costs of 
containing and cleaning up oil, and  resolving federal and s ta te  claims associated 
with the Exxon  Va l d e z  spill. Additional third party claims faced by it, and 
Alyeska exceed S50 billion. Ironically, those who suggest th a t Alyeska's financial 
responsibility requirement is "unreasonable,'* must also agree th a t it is rem arkably 
low in comparison to Exxon’s expenditures to date, and in light o f the allegations 
still facing the defendants in federal and state courts.

Under the Oil Pollution Act, there are certain maximum m onetary limits on  a  spiller 
for liability related to oil discharges. Financial responsibility m ust be dem onstrated  
to meet this liability. For example, in the case of a tanker in excess o f 3,000 gross 
tons, the liability limit is 51,200 p e r gross ton, or 510,000,000, w hichever is greater. 
A  tanker weighing 200,000 gross tons would have a limit of liability of 5240 million 
under this federal law. However, the liability limit will no t apply in the  case of 
violation of an applicable federal safety, construction, or operating regulation, gross 
negligence, v.-illfiil misconduct, or failure or refusal to repori an  incident, provide 
reasonable cooperation and assistance, or to refuse to comply with a  federa l order 
without sufficient cause. An obvious concern is that, to avoid this lim itation,
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plaintiffs will simply allege that "gross negligence" or the violation of a regulation 
has occurred as a  result of every spill. If the limitation on liability is com prom ised 
every time even a  minor safety regulation is remotely connected to a  spill, the 
limitation will have little meaning.

And, under state  law, there are m3 limits on the amount o f dam ages that may be 
assessed against either a spiller or a response action contractor. Financial 
responsibility requirem ents, therefore, are set at arbitrary am ounts, in the case of a 
tank vessel, $300, per incident, for each barrel of crude oil storage capacity, or 
S 100,000,000, whichever is g reater. Importantly, the financial responsibility 
apparently extends only to claims asserted by public au thorities attributable  to 
cleanup and restoration costs, p roperty  damage, assessment o f  civil penalties, etc.

Thus, using e ither tho federal liability lim itation, or the federal and  sta te  financial 
responsibility requirem ents, as a guide to establish financial responsibility 
requirem ents contained in response services agreem ents is unhelpful and  
inappropriate . It would leave a responder unprotected.

O n the other hand, to prom ote m ore certainty when responders and responsible 
parties are negotiating the term s of financial responsibility provisions, C O C  may 
wish to recom m end that the legislature adoot meaningful lim itations o f liability 
under state law. If enacted, those limitations would be reflected in Alyeska's 
Financial responsibility requirem ents.

We trust that this inform ation will be useful as the Council considers what 
recom m endations it r i l l  p resent to the legislature. Please let us know if there  is 
additional inform ation which we can provide to assist those efforts.

Sincerely yours,

ALYESKA PIPEL IN E SER V IC E CO M PA N Y

Senior A ttorney - External Affairs

cc: COC M em bers
Michele D. Brown, Esq.

I
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Im proving G ood S a m a r ita n  I mmuni t y  for O il Spill R esponse  in A laska

Good Samaritan  laws encourage action to save lives and property during em ergencies.

Alaska laws limit liability of individuals or organizations who provide emergency 
assistance. Examples include:

•  R endering care at accident scenes.

• Providing equipm ent or services requested by a police agency, fire 
departm ent, or o ther governm ental agency during a state  of em ergency.

Similarly, the federal Oil Pollution Act of 1990 f  OPA 90") and Alaska's H B 196 adopted 
responder immunity laws to encourage "immediate and effective" oil spill response action

Without liability immunity, financial risks and liability exposures would d e te r  cleanup 
contractors and cooperatives from  prom pt, aggressive action.

However, without legislative action this session. HB 196^ provision for limited Immunity 
against certain claims under state law will 'sunset* In July 1992. .

To help insure that effective and substantial resources are readily available to contain and 
cleanup oil spills, the state's responder immunity law should be im proved and made 
permanent.

A lthough.ta-scora is also limited, -he fcdcral-Cftsa<fflsc_actionJnununity provision in OPA 
'90 (33 USC § I & l M l l K s m  is the best modcL

To date, the Virgin Islands and 18 o f the 24 coastal states (75% ) have adop ted  virtually 
identical laws.

OPA '90 limits liability under federal law for response action in federal w aters if it is 
consistent with the N ational Contingency Plan or federal directions. R esponders are still 
liable for personal injuries and wrongful deaths, or if they are grossly negligent o r engage 
in willful m isconduct Im portantly, the responsible vessel owner, operator, o r charterer is 
liable for any removal costs or dam ages that responders are relieved of.
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In  c9mparison.iaSLSg55io,n'S HB 196 is the most restrictive responder immunity law in th* 
country.

There is limited liability for response action contractors under state law if such action is 
not contrary to federal or state  directions. But, the action must not "substantially deviate" 
from an applicable contingency plan. The liability lim itation does not bar claims for 
personal injuries and death, personal property damage not caused by oil, or gross negligence 
or intentional misconduct. The response immunity only applies to an act or omission that 
occurs within 15 days after a release.

The 0PA19.0..goQd Sam aritan provision will encourage oil spill response organizations to 
quickly, provide personnel and resources when spills are threatened or occur.

A* There is no 15-day or other immunity time limit in the OPA '90 Good Samaritan
provision.

HB 196’s time limit is unrealistic given the nature of oil spill response operations; so long 
as spilled oil remains on water or land, ongoing, expeditious action should be encouraged 
to remove it. In addition, the uncertainty when a time limit begins and ends following a 
particular "release," may deter prompt and continuous response action for a spill or threat 
of a spilL

B. All persons who render "care, assistance, or advice* have limited liability under 
OPA '90.

Although "response action-contractors" in HB 196 includes "volunteers," nonvolunteers 
must be "carrying out (a response action] contract" or under the control of a response 
action contractor who is. But written contracts cannot describe all actions taken during a 
response. This unnecessary restriction will foster uncertainty regarding the scope of those 
persons and actions entitled to limited i m m u n i ty under HB 196.

C. Under OPA *90, the response action needs to be "consistent with" the National 
Contingency Plan ('NCP").

The NCP covers a broad array of actions "to minimize c. ^ ;tn o i l . . .  discharges." 
All actions within "the overall objectives of the NCP" faJ. wit:oin the i m m u n i ty. In 
comparison, for response action contractors who have prepared or agreed to individual 
contingency plans, response action must not "substantially deviate" from such plans to 
claim limited immunity under HB 196.
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Individual contingency plans cannot describe ail necessary response actions, yet 
"substantial" deviations from those plans will not fall within the scope of limited immunity. 
Delays may result where plan am endm ents are required. M oreover, uncertainty about 
"substantial deviation" will foster controversy and litigation.

D. Damages to personal property  need not be caused by oil to claim  limited immunity 
under OPA '90.

Oil spills generate emergency actions o ther than those related to containing and cleaning 
up oil. HB 196's requirem ent that dam age to tangible personal property be caused by oil 
to fall within the scope of the lim ited immunity is inappropriate and may have a chilling 
impact on responses.

E. OPA '90 responder im m unity, or sim ilar laws, have been adopted by the states 
which have considered the federal standard .

Unlike HB 196, the federal s tandard  will be applied in  many jurisdictions. Uniformity of 
interpretations is anticipated. This uniformity will encourage response organizations to 
cross state borders in the event or in  anticipation of oil spills.

The best course is to replace H B  196 responder im m unity with the federal Good 
Samaritan standard: however. A laska's limited immunity law can be improved.

•  "Su b s t a n t ia l l y  d e v i a t e d " m u s t  b e  d e f i n e d , t o  d e s c r ib e  o n l y

MANAGEMENT, NOT OPERATIONAL, LEVEL DECISIONS.

No contingency plan can anticipate every developm ent, including w eather, location, time 
of day, and season. The response m ust adapt to the event- Thus, errors by operations 
personnel reacting to exigencies is expected; this is a  key reason for limited responder 
immunity.

Responders should not incur liability for good faith, b u t negligent, decisions by response 
personnel in  the field. W ithout a  definition, this language offers no predictable liability 
exposu. • and  will encourage litigation. In the letter of in ten t which accom panied HB 196, 
the legislature recognized this uncertain ty  and asked tha t the m atter of a definition be 
studied.
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t  Al a s k a 's r e s p o n d e r  im m u n it y  l a w  m u s t  n o t  c h a n g e  r e s p o n s e

PLANNING STANDARDS INTO CLEANUP STANDARDS.

HB 567, Alaska's • 1989 comprehensive oil spill prevention, contingency planning, and 
response legislation, states that its response planning standards do not constitute cleanup 
standards which must be met by a contingency plan holder. However, since response 
actions m ust not "substantially deviate" from a contingency plan to fall w ithin the scope of 
HB 196 responder immunity, this analysis is inconsistent with HB 567. Q arifying language 
is needed.

•  T h e  HB 196 15-day  im m u n it y  t im e  l i m i t  m u s t  b e  e l im in a te d .

This time limit is unrealistic given the nature of oil spill response operations; it is a major 
disincentive for responders to get involved and stay involved. D istant responders may be 
discouraged to send equipment, personnel, and other assistance because a  short immunity 
period will largely expire during travel time. No tim e limit will encourage continuity of 
services and  loaning of equipm ent in a massive spill response, and minim ize turnover of 
experienced, skilled personnel.

•  T h e  lim ited  im m u n it y  sh o u ld  be  e x t e n d e d  t o  a c t io n s  t a k e n  to
PREVENT AN OIL SPILL.

Prevention of an oil spill is, of course, the best course to protect ou r environm ent 
Accordingly, the responder immunity laws in several s ta tes also offer lim ited protection to 
those who take actions to prevent such releases.

•  Da m ages to  t a n g ib l e  per so n a l  p r o p e r t y  sh o u l d  n o t  n e e d  t o  be 
ca u sed  by o il  t o  fa ll  w ithin  t h e  s c o p e  o f  l im it e d  r e s po n d e r  
im m u n ity .

Oil spill responses will generate many o ther emergency actions o ther than  those related to 
containing and cleaning up oiL Personal property may be dam aged o th er than  by oil. To 
avoid a chilling effect on response efforts, HB 196’s requirem ent that only oil-damaged 
personal property falls within the scope of limited responder i m m u n i ty should be deleted.

•  A  T echnical  a m e n d m e n t  Sh o u l d  Cl a r ify  T h a t  t h e  St r ic t  
Liability  St a t u t e , a s  46.03.822(a ), is Su b je c t  t o  H B  196’s Lim ited  
R espo n d er  Im m u n it y  pro v isio n s .

AS 46.03.822(a) imposes s t r ia  liability for dam ages and for response costs on 
certain persons should a release of a hazardous substance occur. For exam ple, the owner



of, and the person having control over, the hazardous substance are included. Also 
included are those persons who arrange for and transport a hazardous substance which is 
released. Last year, HB 196 provided for limited responder immunity from  this and other 
laws, but, as a technical m atter, this intention should be clarified by an am endm ent to AS 
46.03.822(a).

**«*

)
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P roposed  A m endm ents to HB 196, A laska's R esp o n d er I mmu n i t y  Law

1. Add to AS 46.03.822(a), after " ...(i) o f this sec tion ,” the following:

”, and the provisions o f AS 4 6 .0 3 .8 2 5 ,”.

2. Add to AS 46.03.825(a) two new  subsections as follows:

"(4) In this section, "substantially deviated" means significant, 
unjustifiable, and unauthorized departures from the fundam ental requirem ents o f 
a plan by the executives, m anagers, and incident com m anders o f  a response 
action contractor.

(5) Nothing in this section is intended to amend AS 46 .04 .030(1) or to 
create a cleanup standard that m ust be met by a holder o f a contingency plan or 
a response action contractor."

3. D elete AS 46.03.825(b)(2), and AS 46.03.825(b)(3).

4. Add to AS 46.03.825(d), after "but not lim ited to", the following:

"prevention,".



O ral P resentation  to Citizens’ Oversight Council, January 31, 1992 
Prepared  by Alyeska Pipeline Service Company

•  Thank you for the opportunity to provide comment regarding the im portant 
issue of improving responder immunity in Alaska.

•  We were also pleased to provide research m aterials regarding the laws of 
other states and trust that it was useful to the Council's work. We have also 
provided w ritten com m ents relating to five reports subm itted to as research and 
thank you for your consideration of them.

•  .Alyeska Pipeline Service Company ("Alyeska") operates and m aintains the 
Trans A laska Pipeline Service Company ("TAPS") on behalf of seven ow ner 
companies.

•  The System stretches from Prudhoe Bay on Alaska's North Slope to Valdez 
where its 1,000  acre m arine term inal loads southbound tankers with crude oil.

•  A lthough neither .Alyeska nor the pipeline owner com panies own or opera te  
tankers, it has contracted  with tanker o w n ers/opera to rs/chanerers  to provide an 
initial response to an oil spill from their vessels in PWS.

•  T he State requires that crude oil tankers transiting PWS have oil spill 
contingency plans. A lyeska developed an initial response plan (the PWS T anker 
Spill Prevention and Response Plan) which describes the services it offers to tank 
vessels as an  initial response contractor.

•  O ther response action contractors could also provide these services.

•  U nder the term s of the initial response plan and the Oil Spill Response 
Service A greem ents signed with tanker ow ners/opera to rs/chanerers , Alyeska 
provides the necessary response vessels, equipm ent, personnel and training to 
respond to an  oil spill for as long as the first 72 hours following a release.

•  D uring this tim e, m anagem ent of the response will transfer from  Alyeska to 
the contracting spiller o r to the federal O n Scene Coordinator.

•  T o  provide these services, .Alyeska has chartered escort response vessels, 
tugs, barges, and an  oil spill recovery vessel. It has ocean and rapid deploym ent 
boom, seaskim m ers, and related  response equ ipm ent

•  Alyeska has also developed area  response centers, placed fishing vessels on 
contract to supplem ent response efforts, and prestaged equipm ent to p ro te a  
hatcheries a-.d o ther sensitive areas.
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•  E scort/response  vessels are used for day-to-day escort of loaded tankers as a 
prevention m easure. Vessel crews are drilled in responding to large spills and in 
employing multi-vessel and m ulti-boom  configurations.

•  Several reports express opinions that response action contractor ("R A C ) 
liabilities ought actually to be increased, not limited, w hen it comes to response 
action.

•  For exam ple, the M ertz and Straube reports suggest that R A C s ought to be 
subject to d irect state control in the event that an insolvent or recalcitrant spiller 
refuses to finance.

•  Imposing spiller liability on RACs to pay for the cost of oil spill response will 
deter or elim inate spill response, not prom ote it.

•  This no tion  flies in the face of the com prehensive federal and state schemes 
to, on the one hand, encourage prom pt, bold response action, and, on the other, 
require that spiller, his insurance, or, in som e cases, industry-financed funds pay for 
it.

• In addition, this possibility described as a worst case scenario in the Mertz, 

Straube, and Frank reports is admittedly remote. It would depend for example on 

the simultaneous insolvency of a spiller, his financial responsibility, and federal and 

state oil spill response funds. Yet, it this possibility which in these individuals 

opinion ought to fuel a step toward closing out response action by imposing new 

liabilities.

■ A  fundamental reason spill funds exist is to provide a safety net for just the
dark scenario which is described. But this point seems to have been lost.

• In an interesting paradox, the Mertz report indicates the justification for 

these new R A C  duties and liabilities would be the possibility of all these 

insolvencies, yet, in the case where a mystery or orphan spill is most likely require a 

third party response, and the state moves in to do so, it will enjoy limited responder 

immunity under a separate statute. W h y  are there different rules for private R A C s ?

• The Frank report evidently recommends that Alyeska not be entitled to even 

limited responder immunity because, in this attorney's opinion, the holders of the 
federal pipeline right-of-way permit are liable for any tanker spills involved Alaska 

North Slope crude oil. For the reasons explained in Alyeska's written response, this 

is incorrect.
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•  Judge H olland in the ExxprfValdez litigation has already ruled that the
people strictly liable under the Trans Alaska Pipeline A uthorization Act are the 
vessel owner and operator, and the Trans Alaska Pipeline Liability Fund.

•  In any event, tk„ terms of most responder immunity laws state  quite clearly 
that a RAC which is otherwise a responsible party for a spill is not en titled  to assert 
limited immunity.

e In our response to the Vogt report, we point out that personnel and
equipm ent to escort vessels and to respond to spills in PWS are requ ired  by state 
laws, and Alyeska has offered to provide those services in the absence of anyone 
else. The costs o f Alyeska's initial response services for tanker 
ow ners/opera to rs/charte rs  are included by the TAPS carriers in the tariff charges 
for oil delivered to Valdez. This is an equitable distribution of the costs of those 
services amongst those who receive them.

•  N one of this detracts from .Alyeska's status as an initial response action 
contractor in Prince William Sound, nor does it create some sort o f state  equity in 
the prevention and response equipm ent, so as to justify its uncom pensated  use for a 
mystery or o rphan  tanker spill. Interestingly, if the state owned and used that 
equipm ent, the M ertz report explains that it would enjoy lim ited responder 
immunity in the event of a response.

•  Lastly, the M ertz report is incorrect. Following the passage of lim ited 
responder im m unity law year, Alyeska agreed to make changes in how T esoro  
dem onstrates its capacity to pay for initial response services. Instead of requiring 
financial responsibility, that is a dem onstration of self-worth, Tesoro  now provides 
this evidence through insurance. Because of the perceived reduction  in risk,
Alyeska has accepted less in the overall quality of Tesoro’s dem onstration  of tha t 
capacity as explained in our w ritten rem arks.

•  For the balance of our rem arks, we will refer to the a ttached  position paper 
regarding improving responder immunity.
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To: M i k a  A b b o t t  January 31, 1992

From: R.I. S h o a f  /fy

I m m e d i a t e l y  p r i o r  to M a rch 1989, A l y e s k a  P i p e l i n e  
h a d  u n i l a t e r a l  c o n t r a c t s  w i t h  vessels c a l l i n g  at  Vald e z ,  
t h r o u g h  t h o  P o r t  I n f o r m a t i o n  Manual, w h e r e b y  A l y e a k a  w o u l d  
p r o v i d e  o i l  a p i l l  r e a p o n a e  f o r  TA P S  trade vea s e l a .  U n d e r  
t h e  t e r m s  of t h e  P o r t  I n f o r m a t i o n  manual, a c o n t r a c t  warn 
c r e a t e d  b e t w e e n  a v a s e e l , a n d  its operator, o w n e r  and 
c h a r t e r e r ,  a n d  A l y e s k a  ea c h  time a ve s s e l  l i f t e d  o i l  a t  
Valdez. T h e  c o n t r a c t  r e q u i r e d  Alyeska t o  r e s p o n d  t o  a s p i l l  
f r o m  t h e  v e s s e l  a c c o r d i n g  to Alyeska's oil s p i l l  c o n t i n g e n c y  
p l a n  f o r  P r i n c e  W i l l i a m  Sound, w h ich was a p p r o v e d  b y  t h e  
s t a t e  in 1987. T h e  c o n t r a c t  re q u i r e d  a v e s s e l  t o  r e i m b u r s e  
all of A l y e s k a ' s  c o s t s  i n  r e s p o n d i n g  to a s p ill a n d  to 
i n d e m n i f y  A l y e s k a  f r o m  t h i r d  p a r t y  claims. T h e  c o n t r a c t  d i d  
n o t  r e q u i r e  t h e  v e s s e l s  to  d e m o n s t r a t e  an  a b i l i t y  t o  
i n d e m n i f y  A l y e s k a .  W h e n  t h e  Oil Spill R e p o  n e e  S e r v i c e s  
A g r e e m e n t s  v e n t  i n t o  e f f e c t  o n  Nov e m b e r  1, 1990, b i l a t e r a l  
c o n t r a c t s  w e r e  f o r m e d  t h a t  w e r e  similar to t h e  u n i l a t e r a l  
c o n t r a c t s  c r e a t e d  u n d e r  the P o r t  Inform a t i o n  M a n u a l ,  b u t  
a d d e d  t h e  r e q u i r e m e n t  t h a t  v e s s e l s  d e m o n s t r a t e  t h e i r  a b i l i t y  
t o  i n d e m n i f y  A l y e s k a .  T h i s  r e q u i r e m e n t  w a s  a d d e d  i n  d i r e c t  
r e s p o n s e  t o  t h e  m a g n i t u d e  of claims a s s e r t e d  a g a i n s t  A l y e s k a  
a f t e r  t h e  E x x o n  V a l d e z  accident.



January 31, 1992

M ichele D. Brown, Esq.
Executive D irector
Citizens' Oversight Coucil on Oil and O ther Hazardous Substances 
3111 C Street, Suite 150 
Anchorage, A laska 99508

Re: .Alyeska Comments Regarding R epons Subm itted to the Citizens'
O versight Council on Oil and O ther H azardous Substances

D ear Ms. Brown:

Enclosed please find comments respectfully subm itted by Alyeska Pipeline Service 
Com pany ("AJyeska") to the Citizens' Oversight Council on Oil and O ther 
H azardous Substances. The com m ents relate to reports which have been 
subm itted to the Council. Thank you for the opportunity to participate in the 
Council's consideration of the im portant m atter of limited responder immunity.

Sincerely yours,

.ALYESKA PIPE L IN E  SERV ICE COM PANY

Larry D. W ood
Senior A ttorney - External Affairs

A ttachm ents



Alyesko pipeline
W  | [sBMicafwr ■ill XXJ7V. aflAGAw stoeet a n oo w a g e  Alaska 9 « I J  'Eie p ^ one , » n  v  •?.£< :- » ;i

January 31, 1992

Response to M em orandum  Relating to the State of Alaska's Participation  in Spill 
Response and  Preparedness in the State Prepared  by Deborah Vogt

Sum m ary

This report, as well as several pages of the TAPAA report prepared  by M ichael J. Frank 
(pages 34 - 36), is com m itted in large part to debating w hether Alyeska's prevention and 
initial response services provided to contracting vessel ow ners/o p era to rs /ch an ere rs  in 
Prince William Sound are best handled as tariff charges for oil delivered to Valdez or as 
direct charges to vessels which contract for those services. In addition, the Vogt report 
contains a considerable am ount of m athem atical analysis which has not been reviewed for 
accuracy in the short tim e available .

.Alyeska's N ovem ber 20, 1991, letter which is attached to the Vogt report, explains at some 
length ho n and why the TAPS carriers include the costs of A lyeska’s Prince W illiam Sound 
effort in tariff charges for oil delivered to Valdez. However,” these services are not being 
provided pursuant to any common carrier obligations of the TAPS carriers or their agent, 
Alyeska. Personnel and equipm ent to escort vessels and to respond to spills in Prince 
W illiam Sound are requ ired  by state and federal laws. In the spring of 1989, using a series 
of emergency orders and  Consent Agreem ents, the State of A laska com pelled .Alyeska to 
develop and provide a  tanker escort system and to greatly increase response equipm ent and 
personnel beyond w hat had been approved in 1987. O n N ovem ber 1, 1990 Alyeska’s Prince 
w illiam  Sound contingency plan and the 1989 em ergency orders and Consent Agreem ents 
expired w hen the state  approved vessel contingency plans, held by the owners or operators 
of those vessels, as requ ired  by AS 46.04.030(c). T^ose approved vessel contingency plans 
incorporated Alyeska's Prince William Sound T anker Spill Prevention and Response Plan, 
whereby Alyeska, as a  response action contractor, is com m itted to provide certain 
prevention and initial response services to tankers that have a  R esponse A greem ent with 
.Alyeska. Up to this po in t in time, only Alyeska has offered to provide these services. 
Nothing prevents o thers from  doing so.

These services are ancillary services provided to shippers so that they may continue to 
handle A laska N orth Slope ("ANS") crude oil. As a result, the pipeline may continue to 
can y  ANS crude oil, and  provide revenues for state services. The practice of including the 
costs of those services in tariff charges for oil delivered to Valdez is, in fact, an equitable 
distribution of the costs of those services amongst those who receive them . Finally, the 
owners of the Trans A laska Pipeline System are not vessel owners (i.e., shippers). The 
shipping com panies a re  separate  and distinct from the carriers.

D espite Ms. Vogt's suggestion, none of this detracts from Alyeska's status as an initial 
response action con tracto r in Prince W illiam Sound, nor does it create some sort of state 
equity interest in the prevention and response equipm ent, so as to justify its 
uncom pensated use for a  mvstery or orphan tanker spill. Alyeska's prevention and 
response resources are available only for vessels in the TAPS trade that have Oil Spill



Response- Services A greem ents with .AJveska. U nder the terms of the vessels’ approved 
con tingencyplans, those resources must be available in Prince W illiam Sound, ready to 
respond. T here are only a few exceptions to this requirem ent; for exam ple a small 
percentage of the response resources mav be sent to o ther areas for oil spill response with 
prior D EC  approval. AS 46.04.030(o). M oreover, the prem ise that .Alyeska, as agent for 
the holders, of the federal pipeline right-of-way, is liable for tanker spills is flatly wrong as 
explained in .Alyeska's com m ents to the Frank report.

The Federal Energy Regulatory Com m ission ("FERC") is authorized to determ ine  whether 
costs that the earners  record should be included in their cost of service and w hether those 
services are reasonable. However, it does not follow that FE R C  has the authority  to decide 
w hether financial responsibility and insurance requirem ents are ap p ro p ria te ’ We are 
aware of no basis for Ms. Vogt's statem ent, at page 18, that FE R C  has such authority.

LDW-vop/ca*
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Response to M em orandum  Relating to Contingency P lan R equirem ents Under 
OPA 90 Prepared by M ichele S traube

Sum m ary

The U.S. Coast G uard 's disinclination to force a . RAC [response action 
contractor] to respond if the H older (of a contingency plan] did not concur" 
encourages prom pt and aggressive response action, despite suggestions in this 
m em orandum  to the contrary. Page 10, footnote 29. If an  RA C is aw are that the 
state or federal governm ents will essentially impose spiller liability for response 
action if an R A C contracts to provide services to a spiller, the RA C  will obviously 
refuse to offer those services. As noted by the Coast G uard, all o f O PA  '90's 
statutory requirem ents -  strict liability, treble dam ages, contingency planning, 
periodic drills -  illustrate the point that it is in the responsible party’s best interest 
to respond to spills and to proceed expeditiously, w ithout objection. Is]. O PA  '90 
and state financial responsibility requirem ents and the safety net of industry- 
financed state and federal response funds make the "worst case scenario" (the
apparen t and sim ultaneous insolvency of a shipper, its insurance, and state and
federal response funds darkly described on page 11) an extrem ely rem ote possibility.

N onetheless, and fueled by this speculation, the m em orandum  implies tha t the state 
should move ahead , despite the recognized uncertainty of federal p reem ption  and 
constitutional lim itations, "by imposing liability on RACs [to bear the costs and 
liabilities of spill response s h o u L ’a spiller fail to]." Page 15. This step  would most 
certainly defeat the com prehensive approach taken by federal and state 
governm ents to, on the one hand, insure prom pt, effective response to oil spills, and, 
on the other, requ ire  that costs be borne by the spiller, his evidence of financial 
responsibility, ana, in some cases, oil spill response funds. U nfortunately, the Coast 
G uards' answer to the "worst case scenario" question seem s to have b een  largely 
ignored: ". . . the OSC could direct the RA C to im plem ent the  approved
contingency p lan  and  reim burse the R A C s costs from the Fund." Page 10. In
addition, the m em orandum  fails to consider that the C oast G uard  has urged the
states to adopt the federal responder immunity standard to insure "the availability of 
a viable private sec to r capability to respond to oil spills and their th rea ts  . . .  [as] an 
absolutely essential elem ent of a  national oil pollution response system." C ontractor 
Imm unity Provision: State Oil Soill Laws. C om m andant, U.S.C.G. (M ay 31, 1991).

LDW:stnubi/ca«
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Response to HB 196 Report on Response Action C ontractors Prepared by the 
A laska D epartm ent of Environm ental Conservation

Sum m ary

This m em orandum  incorrectly states that "[nlone of the RACs have had experience 
with claims for dam ages due to spills or to alleged n e g l i g e n c e P a g e  5. Alyeska 
Pipeline Service Com pany (".Alyeska") reported that such claims had been  assorted 
in the Exxon Valdez litigation. It is our understanding that Exxon Shipping 
Company's long term  response action contractor, VECO, has also been nam ed as a 
defendant in virtually all of the spill litigation. Potential liabilities associated with 
such claims are, therefore, not an imagined concern.

The m em orandum  also incorrectly asserts that ”[o}ther industry response 
organizations not so structured [to function independently] may not have a 
relationship sim ilar to RACs. In som e cases the owner com panies may own and 
operate an oil term inal, tankers and the response organization." Page 9. However, 
Alyeska is an initial response action contractor which has agreed to provide initial 
response services to tanker o w n ers/opera to rs/chanerers . A lthough Alyeska is the 
common operating agent for the seven holders o f the federal and state rights-of-way 
for TAPS who own the pipeline, term inal, and re la ted  properties, none of these 
companies own tank vessels or consequently hold vessel oil spill prevention and 
response plans. To answ er the agency's rhetorical questions on page 10, Alyeska, as 
agent for the pipeline owner com panies, is under the same contractual obligations to 
provide initial response services to these tanker ow ners/opera to rs/charterers as 
would be any o ther RA C  that signed a  response services agreem ent. T he terms of 
that agreem ent call for Afyeska to assume responsibility for spill response 
operations for as long as the first 72 hours following the spill during which time the 
contracting tanker o w n e r/o p e ra to r/c h an e re r  will assume spill m anagem ent 
responsibilities. H ence, during this time, and to the extent it provides continuing 
response services, A lyeska faces the sam e risks as o ther RACs and is en titled  to the 
same immunity from  liability available to RACs generally.

LDW ADEc/e*
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A L Y E S K A  P I P E L I N E  8 E R V T C B  C O M P A N Y ' S  
R E S P O N S E  TO  M E M O R A N D U M  

R E G A R D I N G  T H E  L E G A L  R E L A T I O N S H I P  B E T W E E N  
O I L  S P I L L  R E S P O N S E  A C T I O N  C O N T R A C T O R S  

A N D  O T H E R  P A R T I E S  TO A N  O I L  S P I L L

S u m m a r y

T h e  c i t i z e n s '  O v e r s i g h t  C o u n c i l  s h o u l d  m a k e  its r e c o m m e n d a t i o n s  to 
t h e  l e g i s l a t u r e  r e g a r d i n g  w h e t h e r  a n d  t o  w h a t  e x t e n t  i t  s h o u l d  
r e d u c e  t h e  l i m i t a t i o n  o n  l i a b i l i t y  for R A C s  a f t e r  c o n s i d e r i n g  that: 
(1) l i m i t i n g  t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s  d o e s  n o t  
r e d u c e  t h e  l i a b i l i t y  o f  t h e  s p i l l e r ;  (2) f i n a n c i a l  r e s p o n s i b i l i t y  
r e q u i r e m e n t s  r e d u c e  t h e  l i k e l i h o o d  t h a t  t h e  s p i l l e r  w i l l  be 
i n s o l v e n t ;  (3) f e d e r a l  a n d  s t a t e  oil s p i l l  f u n d s  p r o v i d e  a s a f e t y  
n e t ;  a n d  (4) p o t e n t i a l  d a m a g e s  c a n  be r e d u c e d  m o s t  e f f e c t i v e l y  if 
R A C s  r e s p o n d  b o l d l y ,  q u i c k l y ,  a n d  e f f i c i e n t l y  u n d e r  t h e  e m e r g e n c y  
c o n d i t i o n s  t h a t  a r i s e  in a n  o i l  spill.

C a r r i a g e  o f  c r u d e  o i l  is n o t  a n  " u l t r a h a z a r d o u s "  a c t i v i t y .

L i m i t a t i o n  o n  l i a b i l i t y  f o r  R A C s  w i l l  n o t  p r e v e n t  r e c o v e r y  of 
d a m a g e s  b y  i n j u r e d  p a r t i e s .

T h e  A l a s k a  L e g i s l a t u r e  a n d  C o n g r e s s  h a v e  c r e a t e d  f u n d s  to 
r e i m b u r s e  p a r t i e s  d a m a g e d  b y  oil s p i l l s .

T h e  s p i l l e r  is s t r i c t l y  l i a b l e  f o r  d a m a g e s  c a u s e d  b y  o i l  
s p i l l s .  U n d e r  A l a s k a  law, t h e  s p i l l e r ' s  s t r i c t  l i a b i l i t y
e x t e n d s  to  a n y  d a m a g e  c a u s e d  b y  a n  a c t  o r  o m i s s i o n  o f  a n  R A C  
r e s p o n d i n g  t o  a s p i l l .  A S  4 6 . 0 3 . 8 2 2 ( k ) . E x e m p t i o n  c a n n o t  
" l e s s e n "  i t s  o v e r a l l  l i a b i l i t y .  T h e  3 p i l l e r  w i l l  a l r e a d y  h a v e  
d e m o n s t r a t e d  f i n a n c i a l  r e s p o n s i b i l i t y  t o  p a y  f o r  r e s p o n s e  
c o s t s  a n d  d a m a g e s .

I n d e m n i t y  a g r e e m e n t s  d o  n o t  a l l o w  p a r t i e s  w h o  a r e  s t r i c t l y  l i a b l e  
to " e s c a p e "  l i a b i l i t y .  I n d e m n i f i c a t i o n  a g r e e m e n t s  a r e  "not
e f f e c t i v e  to  t r a n s f e r  l i a b i l i t y "  fr o m  a p e r s o n  w h o  m i g h t  be
s t r i c t l y  l i a b l e .  AS 4 6 . 0 3 . 8 2 2 ( g ) .

j



T h e  1 5 - d a y  t i m e  l i m i t  o n  l i m i t e d  r e s p o n d e r  i m m u n i t y  is a r b i t r a r y  
a n d  s h o u l d  be e l i m i n a t e d .

C o m p e t e n c e  of R A C s  c a n  b e s t  b e  e v a l u a t e d  in a d v a n c e  o f  a s p i l l  b y  
a g e n c y  r e v i e w  o f  c o n t i n g e n c y  p l a n s  a n d  t h r o u g h  D E C ' S  a u t h o r i t y  to 
r e q u i r e  t r a i n i n g  p r o g r a m s  a n d  s p i l l  d r i l l s .

T a n k e r  o w n e r s / o p e r a t o r s  a n d  r e s p o n s e  a c t i o n  c o n t r a c t o r s  m u s t  d e f i n e  
r e l a t i v e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  t h r o u g h  c o n t r a c t .  T h e r e  is a 
d i s t i n c t i o n  b e t w e e n  i n d u s t r y  c o - o p s  a n d  p r i v a t e  c o n t r a c t o r s .  
I n d u s t r y  c o - o p s  a r e  v o l u n t a r y ,  n o n - p r o f i t ,  a n d  l i t t l e  a t t e m p t  is 
m a d e  t o  r e c o v e r  e v e n  t h e  i n d i r e c t  c o s t s  o f  r e s p o n s e  a c t i v i t i e s ,  
s u c h  as o v e r h e a d  a n d  s t a f f  time.

R e g a r d i n g  A l y e s k a ' s  $1 b i l l i o n  d o l l a r  in f i n a n c i a l  r e s p o n s i b i l i t y ,  
A l y e s k a  m u s t  e n s u r e  t h a t  a s h i p p e r  w i t h  w h o m  it c o n t r a c t s  c a n  
i n d e m n i f y  for l i a b i l i t y  t o  w h i c h  A l y e s k a  c o u l d  b e  e x p o s e d  in 
r e s p o n d i n g  to a spill. I n  l i g h t  o f  p r e s e n t  l i a b i l i t i e s ,  
p a r t i c u l a r l y  in l i g h t  o f  r e v i s i o n s  to s t a t e  a n d  f e d e r a l  laws, t h i s  
f i g u r e  is r e a s o n a b l e .

F o l l o w i n g  p a s s a g e  o f  H B  196 l a s t  y e a r  a n d  in l i g h t  o f  a p e r c e i v e d  
r e d u c t i o n  in t h e  r i s k s  a s s o c i a t e d  w i t h  s p i l l  r e s p o n s e ,  A l y e s k a  a n d  
T e s o r o  r e a c h e d  a p r a c t i c a l  s o l u t i o n  t o  a d i f f i c u l t  f i n a n c i a l  
r e s p o n s i b i l i t y  p r o b l e m .  A l y e s k a  a g r e e d  t o  a c c e p t  a s u b s t a n t i a l  
r e d u c t i o n  in t h e  o v e r a l l  q u a l i t y  o f  T e s o r o ' s  e v i d e n c e  o f  f i n a n c i a l  
r e s p o n s i b i l i t y .

T h e  S t a t e  s h o u l d  n o t  a t t e m p t  t o  d i r e c t l y  o v e r s e e  R ACs, u n l e s s  t h e  
S t a t e  b e c o m e s  p a r t y  t o  t h e  c o n t r a c t s  a s s u m e s  s p i l l  m a n a g e m e n t  
r e s p o n s i b i l i t i e s ,  a n d  a g r e e s  t o  p a y  t h e  r e s p o n s e  c o s t s .

P r i v a t e  R A C s  a r e  e n t i t l e d  t o  t h e  s a m e  l i m i t e d  r e s p o n d e r  i m m u n i t y  as 
p r e s e n t l y  e n j o y e d  b y  t h e  S t a t e  a n d  m u n i c i p a l i t i e s .

I t  is g o o d  p u b l i c  p o l i c y  t o  e n c o u r a g e  t h o s e  w h o  h a v e  t h e  
c a p a c i t y  a n d  t h e  s k i l l s  t o  h e l p  i n  a n  e m e r g e n c y  t o  d o  so. P r i v a t e  
p a r t i e s  a t  r i s k  f r o m  o i l  s p i l l  d a m a g e  a r e  b e t t e r  p r o t e c t e d  f r o m  
i n s o l v e n t  s p i l l e r s  b y  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  a n d  b y  
f e d e r a l  a n d  s t a t e  s p i l l  r e s p o n s e  f u n d s  t h a n  b y  i m p o s i n g  s p i l l e r  
l i a b i l i t y  o n  R A C s .  R e d u c i n g  i n c e n t i v e s  t o  f o r m  R A C 3  o r  s p i l l  
c o o p e r a t i v e s  w i l l  o n l y  r e d u c e  t h e  n u m b e r  o f  e n t i t i e s  w i l l i n g  a n d  
a b l e  to r e s p o n d  t o  s p i l l s .
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M E M O R A N D U M  O P  A L Y E S K A  P I P E L I N E  
S E R V I C E S  C O M P A N Y  R E G A R D I N G

T H E  L E G A L  R E L A T I O N S H I P  
B E T W E E N

O I L  S P I L L  R E S P O N S E  A C T I O N  C O N T R A C T O R S
A N D

O T H E R  P A R T I E S  T O  A N  O I L  S P I L L

A l y e s k a  P i p e l i n e  S e r v i c e  C o m p a n y  (Alyeska) a g r e e s  w i t h  Mr. 
M e r t z  a n d  Mr. K o e s t e r  t h a t  in i m p o s i n g  l i a b i l i t y  o n  o i l  s p i l l  
r e s p o n s e  a c t i o n  c o n t r a c t o r s  ( R A C ) : " T h e  b o t t o m  l i n e  m u s t  i n v o l v e  
b a l a n c i n g  t h e  n e e d  f o r  f a i r  a n d  full c o m p e n s a t i o n  f o r  a l l  s p i l l  
i n j u r i e s  w i t h  t h e  n e e d  f o r  a l i a b i l i t y  s c h e m e  t h a t  d o e s  n o t  
d i s c o u r a g e  r e s p o n s e  a c t i o n  c o n t r a c t o r s  f r o m  a c t i n g  t o  p r e v e n t  s p i l l  
d a m a g e . "  M e r t z  a n d  K o e s t e r  r e p o r t  (Report) at  p a g e  34. G e n e r a l l y ,  
a n y  p u b l i c  i n t e r e s t  in e x p a n d i n g  t h e  n u m b e r  o f  p a r t i e s  w h o  m i g h t  

) p r o v i d e  c o m p e n s a t i o n  f o r  d a m a g e s  d o e s  n o t  o u t w e i g h  t h e  s t r o n g e r  
p u b l i c  i n t e r e s t  in e n c o u r a g i n g  rapid, a g g r e s s i v e  r e s p o n s e  to o i l  
s p i l l s .  T h e  C i t i z e n s '  O v e r s i g h t  C o u n c i l  s h o u l d  b a l a n c e  all p u b l i c  
i n t e r e s t s  i n  m a k i n g  its r e c o m m e n d a t i o n s  to  t h e  L e g i s l a t u r e
r e g a r d i n g  w h e t h e r  a n d  to w h a t  e x t e n t  A l y e s k a  s h o u l d  r e d u c e  t h e  
p r e s e n t  l i m i t a t i o n  o n  l i a b i l i t y  f o r  RACs. I t  s h o u l d  c o n s i d e r  t h a t  
(1) l i m i t i n g  t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s  d o e s  n o t  
r e d u c e  t h e  l i a b i l i t y  o f  t h e  s p i l l e r ;  (2) f i n a n c i a l  r e s p o n s i b i l i t y  
r e q u i r e m e n t s  r e d u c e  t h e  l i k e l i h o o d  t h a t  t h e  s p i l l e r  w i l l  b e  
i n s o l v e n t ;  (3) f e d e r a l  a n d  s t a t e  oil s p i l l  f u n d s  p r o v i d e  a s a f e t y  
net; a n d  (4) d a m a g e s  c a n  b e  r e d u c e d  m o s t  e f f e c t i v e l y  if R A C s
r e s p o n d  b o l d l y ,  q u i c k l y ,  a n d  e f f i c i e n t l y  u n d e r  t h e  e m e r g e n c y  
c o n d i t i o n s  t h a t  a r i s e  in a n  o i l  spill.

Mr. M e r t z  a n d  Mr. K o e s t e r  d i s c u s s  a n u m b e r  of b a s i c  l e g a l  
p r i n c i p l e s ;  c o m m o n  l a w  n e g l i g e n c e ,  w i t h  s p e c i a l  r u l e s  f o r
" a b n o r m a l l y  d a n g e r o u s "  a c t i v i t i e s ;  i n d e m n i f i c a t i o n  a n d  t h e  p u b l i c  
d u t y  e x c e p t i o n ;  n o n d e l e g a b l e  d u t y ;  r e s p o n d e a t  s u p e r i o r .  T h e  R e p o r t  
i n c o r r e c t l y  i m p l i e s  t h a t  c r u d e  o i l  is a h a z a r d o u s  s u b s t a n c e  a n d  
t h a t  t h e  c a r r i a g e  a n d  r e l e a s e  of c r u d e  o i l  is a n  " u l t r a h a z a r d o u s "  
a c t i v i t y .  R e p o r t  a t  p a g e s  3-6. O n l y  a f e w  a c t i v i t i e s  t h a t  
i n v o l v e  a r i s k  o f  s e r i o u s  h a r m  t h a t  c a n n o t  b e  e l i m i n a t e d  b y  t h e  
e x e r c i s e  of " u t m o s t  c a r e "  b y  t h e  p a r t i e s  i n v o l v e d  a r e  c o n s i d e r e d



" u l t r a h a z a r d o u s "  u n d e r  A l a s k a  c o m m o n  law. M a t o m c o  O i l  C o m p a n y .  
Inc. v. A r c t i c  M e c h a n i c a l .  I n c . . 796 P . 2 d  13 3 6  ( A l a s k a  19 9 0 ) .

F u r t h e r m o r e ,  c o m m o n  law l e gal p r i n c i p l e s  h a v e  b e e n  d e v e l o p e d  
b y  f e d e r a l  a n d  s t a t e  c o u r t s  t h r o u g h  d e c i s i o n s  a l l o c a t i n g  t h e  r i g h t s  
a n d  r e s p o n s i b i l i t i e s  of the p a r t i e s  b e f o r e  them. T h e  o b v i o u s  
c o n c l u s i o n  to be  d r a w n  f r o m  the R e p o r t  i3 t h a t  it is v e r y  d i f f i c u l t  
to p r e d i c t  w h a t  a 'party's l i a b i l i t y  m a y  b e  f o r  a n y  a c t  o r  f a i l u r e  
to act. L e g i s l a t u r e s  h a v e  r e c o g n i z e d  t h e i r  d u t y  a n d  r e s p o n s i b i l i t y  
to e x p r e s s  p u b l i c  p o l i c i e s  b y  a d j u s t i n g  t h e s e  principlci-i f o r  
c a t e g o r i e s  of p o t e n t i a l  l i a b i l i t y .  F o r  e x a m p l e ,  in r e s p o n s e  to 
c o n c e r n s  a b o u t  r i s i n g  m e d i c a l  a n d  i n s u r a n c e  c o s t s ,  t h e  A l a s k a  
L e g i s l a t u r e  and o t h e r  l e g i s l a t u r e s  s e t  l i m i t s  o n  liabiJ i t y  a n d  
r e a l l o c a t e d  r e s p o n s i b i l i t i e s  f o r  t o r t  d a m a g e s  b y  e l i m i n a t i n g  j o i n t  
a n d  s e v e r a l  l i a b i l i t y .  S i m i l a r l y  a n d  a p p r o p r i a t e l y ,  t h e  A l a s k a  
L e g i s l a t u r e  c o r r e c t l y  l i m i t e d  t h e  l i a b i l i t y  o f  RACs.

A l y e s k a  r e s p o n d s  t o  c o m m e n t s  a n d  r e c o m m e n d a t i o n s  m a d e  in t h e  
R e p o r t  as f o l l o w s :

1. T h e . l i m i t a t i o n  o n  l i a b i l i t y  for R A C s  w i l l  n o t  p r e v e n t  t h e  
r e c o v e r y  of d a m a g e s  bv  i n j u r e d  p a r t i e s . T h e  R e p o r t  e r r o n e o u s l y  
s t a t e s  t h a t  c o n t r a c t  p r o v i s i o n s  a n d  s t a t u t o r y  e x e m p t i o n s  f o r  R A C s  
r e d u c e  t h e  o v e r a l l  l i a b i l i t y  t o  s u c h  a n  e x t e n t  t h a t  p a r t i e s  w h o  
h a v e  b e e n  d a m a g e d  m a y  n o t  b e  c o m p e n s a t e d .  R e p o r t  a t  p a g e s  17, 33 
a n d  34. T h i s  s i m p l y  is n o t  true. F i r s t ,  b o t h  t h e  A l a s k a
L e g i s l a t u r e  a n d  C o n g r e s s  h a v e  c r e a t e d  f u n d s  t o  r e i m b u r s e  p a r t i e s  
d a m a g e d  b y  o i l  s p i l l s .  S e c o n d ,  u n d e r  b o t h  f e d e r a l  a n d  s t a t e  law,
t h e  s p i l l e r  is s t r i c t l y  l i a b l e  for d a m a g e s  c a u s e d  b y  s p i l l s .  In
fact, t h e  R e p o r t  a c k n o w l e d g e s  t h i s  b y  s t a t i n g  t h a t  e v e n  t h e  c o m m o n  
l a w  has p l a c e d  "a h e a v y  b u r d e n ,  i n c l u d i n g  s t r i c t  l i a b i l i t y ,  o n  
p a r t i e s  r e s p o n s i b l e  f o r  t h e  s a f e  s t o r a g e  a n d  t r a n s p o r t a t i o n  o f  oil, 
a n d  o f t e n  m a k e s  t h e m  l i a b l e  for t h e  a c t s  o f  e m p l o y e e s  a n d
c o n t r a c t o r s . "  R e p o r t  at  p a g e  9.

U n d e r  A l a s k a  law, t h e  s p i l l e r ' s  s t r i c t  l i a b i l i t y  e x t e n d s  to  
a n y  d a m a g e  c a u s e d  b y  a n  a c t  o r  o m i s s i o n  o f  a n  R A C  r e s p o n d i n g  t o  a 
spill. AS 4 6 . 0 3 . 8 2 2 ( k ) . T h e  R e p o r t  s t a t e s ,  c o r r e c t l y ,  t h a t  t h e  
l e g i s l a t u r e  i n t e n d e d  t o  l a y  t h e  b u r d e n  f o r  p a y i n g  f o r  a n y  d a m a g e s  
c a u s e d  b y  t h e  R A C  o n  t h e  p a r t y  r e s p o n s i b l e  f o r  t h e  s p i l l .  R e p o r t  
a t  p a g e  14. As  a r e s u l t  o f  t h i s  p r o v i s i o n ,  t h e  r e s p o n d e r  e x e m p t i o n  
c a n n o t  " l e s s e n "  t h e  o v e r a l l  l i a b i l i t y  b u r d e n  a s  t h e  R e p o r t  a s s e r t s  
a t  p a g e  18. T h e  e x e m p t i o n  is h a r d l y  " g e n e r o u s , "  as c h a r a c t e r i z e d  
b y  t h e  R e p o r t .

T h e  e x e m p t i o n  e n c o u r a g e s  r e s p o n d e r s  t o  a c t  b y  a s s u r i n g  t h e m  
t h a t  c e r t a i n  a c t s  w i l l  n o t  c r e a t e  l i a b i l i t y .  C o n v e r s e l y ,  p o t e n t i a l  
l i a b i l i t y  w o u l d  d i s c o u r a g e  e f f e c t i v e  r e s p o n s e .  T h e  R e p o r t  
a c k n o w l e d g e s  t h i s  b y  s t a t i n g ,  " A l m o s t  a l l  [RACs] c o n s i d e r e d  t h e  
p o t e n t i a l  f o r  c l a i m s  t o  b e  a c o n c e r n . "  R e p o r t  a t  p a g e  21.
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S i m i l a r l y /  i n d e m n i t y  a g r e e m e n t s  d o  n o t  a l l o w  p a r t i e s  w h o  are 
s t r i c t l y  l i a b l e  to " e s c a p e "  l i a b i l i t y ,  as t h e  R e p o r t  a s s e r t s  at 
p a g e  18.. U n d e r  A l a s k a  law, i n d e m n i f i c a t i o n  a g r e e m e n t s  a r e  "not 
e f f e c t i v e  to t r a n s f e r  l i a b i l i t y "  f r o m  a p e r s o n  w h o  m i g h t  be 
s t r i c t l y  liable. AS 4 6 . 0 3 . 8 2 2 ( g ) .

T h e  R e p o r t  s t a t e s  t h a t  "it is p o s s i b l e "  t h a t  l i m i t a t i o n s  on 
l i a b i l i t y  m a y  p r e v e n t  r e c o v e r y  of d a m a g e s  b y  p a r t i e s  i n j u r e d  w h e r e  
t h e r e  is nb o t h e r  f i n a n c i a l l y  s o l v e n t  r e s p o n s i b l e  p a r t i e s .  R e p o r t  
at p a g e  17. I m p o r t a n t l y ,  s u c h  a p o s s i b i l i t y  w o u l d  d e p e n d  u p o n  
s t a t e  a n d  f e d e r a l  e r r o r s  in a p p r o v i n g  e v i d e n c e  o f  a s p i l l e r " s  
f i n a n c i a l  r e s p o n s i b i l i t y  t o  b e g i n  w i t h  a n d  in a d m i n i s t e r i n g  s t a t e  
a n d  f e d e r a l  f u n d s  w h i c h  e x i s t  in p a r t  to c l e a n  u p  a n d  t o  p a y  for 
" m y s t e r y "  a n d  " o r p h a n "  s p i l l s .  Yet, th i s  r e m o t e  p o s s i b i l i t y  fuels 
t h e  r e p o r t s "  c e n t r a l  p r e m i s e  t h a t  RA C s  s h o u l d  a g r e e  t o  a d h e r e  to 
t h e  s t a t e ' s  o r d e r s  s h o u l d  a s p i l l e r  a n d  h i s  i n s u r e r s  b e c o m e  
s i m u l t a n e o u s l y  i n s o l v e n t .  I r o n i c a l l y ,  the r e p o r t  r e c o g n i z e s  t h a t  
the p r o p o s a l  w o u l d  p r o b a b l y  d i s c o u r a g e  r e s p o n s e  a c t i o n  a n d  a m o u n t  
to  a n  u n l a w f u l  t a k i n g  o f  p r i v a t e  p r o p e r t y .  T h e  R e p o r t  a c k n o w l e d g e s  
t h e  t a k i n g  i s s u e  in its s t a t e m e n t  at  pa g e  33 t h a t  r e q u i r i n g  R A C s  to 
h a v e  a d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  S t a t e  " w o u l d  
p r o b a b l y  be b e e n  as a n  i l l e g a l  t a k i n g  a n d  c o u l d  r e q u i r e  
c o m p e n s a t i o n  to the R A C  i t s e l f . "

Indeed, e l e v a t i n g  R A C s  t o  t h e  s a m e  l e v e l  o f  l i a b i l i t y  a s  the 
s p i l l e r  d i r e c t l y  c o n t r a d i c t s  a n d  d e f e a t s  t h e  c o m p r e h e n s i v e  
f r a m e w o r k  of s t a t e  a n d  f e d e r a l  o i l  s p i l l  r e s p o n s e  l a w s  to, o n  the 
o n e  h and, p r o m o t e  qu i c k ,  e f f e c t i v e  action, a n d  o n  t h e  other, r e l y  

) on  s p i l l e r  l i a b i l i t y ,  f i n a n c i a l  r e s p o n s i b i l i t y ,  a n d  f e d e r a l  and
s t a t e  i n d u s t r y - s u p p o r t e d  f u n d s  to p a y  f o r  it. I n s t e a d  of 
e n c o u r a g i n g  r e s p o n s e  a c t i o n  b y  i m p o s i n g  l i m i t e d  l i a b i l i t y ,  the 
r e p o r t  p r o p o s a l  w o u l d  l a r g e l y  d e t e r  o r  e l i m i n a t e  i t  b y  i m p o s i n g  
s p i l l e r  l i a b i l i t y  o n  r e s p o n d e r s  in d i r e c t  d e f i a n c e  o f  c o n g r e s s i o n a l  
a n d  l e g i s l a t i v e  intent. R e m o t e  p o s s i b i l i t i e s  s h o u l d  n o t  l i k e w i s e  
s u p p o r t  t h e  C o u n c i l ' s  r e c o m m e n d a t i o n s ;  w e  u r g e  t h a t  t h e y  b e  
s u p p o r t e d  i n s t e a d  b y  a c a r e f u l  a n d  r e a l i s t i c  w e i g h i n g  of  p u b l i c  
i n t e r e s t s  a n d  g o a l s .

T h e  R e p o r t  a l s o  s t a t e s  t h a t  " o b t a i n i n g  c o m p e n s a t i o n  (from 
s t a t e  a n d  f e d e r a l  funds) m a y  b e  t o o  c o s t l y  o r  c o m p l i c a t e d  f o r  t h e  
s m a l l  i n j u r e d  p a r t y . "  R e p o r t  a t  p a g e  33. T a k i n g  a w a y  t h e  l i m i t e d  
i m m u n i t y  n o w  p r o v i d e d  t o  R A C s  w i l l  n o t  p r o v i d e  d i r e c t  c o m p e n s a t i o n  
to a n  i n j u r e d  p a r t y  s e e k i n g  c o m p e n s a t i o n .  L i a b i l i t y  w o u l d  p r o b a b l y  
o n l y  b e  d e c i d e d  t h r o u g h  c o s t l y  a n d  c o m p l i c a t e d  l i t i g a t i o n .  A 
p r i m a r y  g o a l  o f  t h e  f e d e r a l  f u n d  is to p r o v i d e  p e o p l e  f a s t e r ,  m o r e  
e f f i c i e n t ,  c o m p e n s a t i o n  t h a n  c a n  b e  g a i n e d  t h r o u g h  l i t i g a t i o n .

2. A l v e s k a  a g r e e s  w i t h  t h e  s t a t e m e n t  a t  p a c e  34 of t h e  
R e p o r t  t h a t  the 1 5 - d a v  l i m i t  on t h e  i m m u n i t y  p r o v i d e d  is a r b i t r a r y .  
H B  1 9 6 's t i m e  l i m i t  is u n r e a l i s t i c  g i v e n  t h e  n a t u r e  o f  o i l  s p i l l  
r e s p o n s e  o p e r a t i o n s ;  e v e r y  s p i l l  w i l l  b e  d i f f e r e n t .  S o  l o n g  as
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s p i l l e d  o i l  r e m a i n s  o n  w a t e r  o r  land, o n g o i n g ,  e x p e d i t i o u s  a c t i o n  
s h o u l d  b e  e n c o u r a g e d  t o  r e m o v e  it.

3. As a m a t t e r  o f  p u b l i c  p o l i c y ,  the l i a b i l i t y  o f  an r a c  
s h o u l d  b e  l i m i t e d . A n  R A C  i3 r e s p o n d i n g  if, a n d  o n l y  if, t h e r e  
a l r e a d y  h a 3  b e e n  a s p i l l .  T h u 3 ,  an  e m e r g e n c y  e x i s t s .  U n d e r  
e x i g e n t  c i r c u m s t a n c e s ,  a l l  p a r t i e s ,  i n c l u d i n g  R A C s  a n d  g o v e r n m e n t s ,  
s h o u l d  react, a n d  r e s p o n d  q u i c k l y  a n d  e f f i c i e n t l y .  P r i n c i p l e s  of 
n e g l i g e n c e  d o  n o t  m a k e  sense, a n d  it is d i f f i c u l t  f o r  a n y o n e  to 
d e t e r m i n e ,  e s p e c i a l l y  a f t e r  t h e  f a c t  in a c o u r t r o o m ,  w h a t  w a s  
" r e a s o n a b l e  u n d e r  t h e  c i r c u m s t a n c e s , "  as the R e p o r t  i m p l i e s  a t  oa g e  
3 4.

O n  M a r c h  26, 1991, in a d d r e s s i n g  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  
p r i o r  to  a d o p t i o n  o f  H o u s e  B i l l  196, R e p r e s e n t a t i v e  H u d s o n  n o t e d  
t h a t  t h i s  b i l l  w o u l d  s h i f t  t h e  l i a b i l i t y  for s i m p l e  n e g l i g e n c e  f r o m  
a n  i n n o c e n t  s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r  t o  t h e  p a r t y  
r e s p o n s i b l e  f o r  t h e  s p i l l .  H e  c o r r e c t l y  n o t e d  t h a t  u n d e r  t h i s  
e x e m p t i o n ,  in r e s p o n d i n g  to a s p i l l ,  a n  R A C  a s s u m e s  l i a b i l i t y  f o r  
a n y  d a m a g e  c a u s e d  b y  its o w n  r e c k l e s s n e s s  o r  g r o s s  n e g l i g e n c e .  T h e  
c o m m i t t e e  a l s o  h e a r d  t e s t i m o n y  f r o m  J o n  T i l l i n g h a s t  o n  b e h a l f  of 
T e s o r o  a n d  C o n o c o ,  t h a t  P a c i f i c  F i s h e r i e s  L e g i s l a t i v e  T a s k  Force, 
t h e  U. S. C o a s t  G u a r d ,  t h e  C a l i f o r n i a  S i e r r a  C l u b ,  t h e  
I n t e r n a t i o n a l  B i r d  R e s c u e  R e s e a r c h  C e n t e r ,  a n d  t h e  V e n t u r a  C o u n t y  
C o m m e r c i a l  F i s h e r m e n ' s  A s s o c i a t i o n  h a v e  s u p p o r t e d  R A C  e x e m p t i o n  
p r o v i s i o n s .  T o  d a t e ,  t h e  V i r g i n  I s l a n d s  a n d  18 o f  24 c o a s t a l  
s t a t e s  (75%) h a v e  a d o p t e d  v i r t u a l l y  i d e n t i c a l  laws, t h a t  p r o v i d e  
g r e a t e r  R A C  i m m u n i t y  f r o m  l i a b i l i t y  t h a n  H B  196.

L a t e r ,  o n  A p r i l  23, 1991, R e p r e s e n t a t i v e  H u d s o n  c o m m e n t e d  t o  
t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  t h a t  b y  b e i n g  m o r e  c o n s i s t e n t  w i t h  
t h e  l a w s  o f  o t h e r  s t a t e s  a n d  f e d e r a l  law, n a t i o n a l  a n d  r e g i o n a l  
R A C s  w o u l d  b e  m o r e  i n c l i n e d  t o  r e s p o n d  to  s p i l l s  in A l a s k a .

4. T h e  l e v e l  of  c o m p e t e n c e  o f  a n  .RAC, a n d  h o w  it a n d  t h e  p l a n  
h o l d e r  w i l l  r e s p o n d  c a n  b e s t  b e  e v a l u a t e d  in a d v a n c e  o f  a s o i l l  b v  
review, o f  . t h e  o i r _  d i s c h a r g e  p r e v e n t i o n  a n d  r e s p o n s e p l a n  a n d  
t h r o u g h  P E C ' s  a u t h o r i t y  t o  r e q u i r e  t r a i n i n g  p r o g r a m s a n d  s p i l l  
d r i l l s .

5. P a r t i e s  m u s t  b e  a l l o w e d  t o  d e f i n e  t h e i r  r e l a t i v e  r i g h t s
a n d  r e s p o n s i b i l i t i e s  t h r o u g h  c o n t r a c t . T h e  L e g i s l a t u r e  h a s
a u t h o r i z e d  l i m i t e d  s t a t e  r e v i e w  o f  r e s p o n s e  a c t i o n  c o n t r a c t s .  
R e g u l a t i o n s  d r a f t e d  b y  t h e  A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  t o  i m p l e m e n t  H o u s e  B i l l  567 w i l l  r e q u i r e  a p l a n  h o l d e r  
w h o  p r o p o s e s  t o  u s e  t h e  s e r v i c e s  o f  a n y  R A C s  to (1) i d e n t i f y  t h o s e  
R A Cs, (2) s u m m a r i z e  e a c h  a g r e e m e n t  o r  c o n t r a c t ,  a n d  (3) d e s c r i b e  
t h e  e q u i p m e n t  a n d  s e r v i c e s  t o  b e  p r o v i d e d  b y  t h e  RAC. H o w e v e r ,  t h e  
s c o p e  o f  i n d e m n i t y  p r o v i s i o n s  a n d  t h e  d e g r e e  of  c o n t r o l  r e t a i n e d  b y  
t h e  s p i l l e r  a r e  b a s i c  p r o v i s i o n s  t h a t  m u s t  b e  n e g o t i a t e d  b y  t h e  
c o n t i n g e n c y  p l a n  h o l d e r  a n d  t h e  RAC, b a s e d  o n  c i r c u m s t a n c e s  a n d  
n e e d s  u n i q u e  to  t h e  c o n t r a c t i n g  p a r t i e s ,  s u c h  as o i l  s p i l l  r e s p o n s e



needs; w h e t h e r  t h e  R A C  is a f u l l  time, p r i v a t e  r e s p o n s e  
o r g a n i z a t i o n ,  an  o i l  s p i l l  c o o p e r a t i v e  o r  a f i s h e r m a n ;  and, 
certainly,. the p o t e n t i a l  l i a b i l i t y  to  w h i c h  t h e  p l a n  h o l d e r  is 
e x p o s e d  b y  its o p e r a t i o n s .

T h e  R e p o r t  e x p r e s s e s  s u r p r i s e  a t  t h e  d i v e r s i t y  a m o n g  s u c h  
c o n t r a c t s .  R e p o r t  a t  p a g e  19. of c o u r s e  t h e  t e r m s  w i l l  v a r y  f r o m  
c o n t r a c t  t o ^ c o n t r a c t .  T h e  c o n t r a c t s  m u s t  r e f l e c t  t h e  n e e d s  o f  e a c h  
party. H o w e v e r ,  t h e  p a r t i e s  a l l o c a t e  t h e i r  r e s p o n s i b i l i t i e s  for 
d a m a g e s ,  t h e y  c a n n o t  a v o i d  t h e i r  l i a b i l i t i e s  t o  t h i r d  p a r t i e s  a n d  
to the S t a t e  a n d  f e d e r a l  g o v e r n m e n t ,  as s t a t e d  in law.

F u r t h e r m o r e ,  t h e  d i s c u s s i o n  of c o n t r a c t s ,  a t  l e a s t  i n s o f a r  as 
it r e l a t e s  to t h e  t w o  i n d u s t r y  c o - o p s ,  ( R e p o s t  a t  p a g e  19) w h o l l y  
i g n o r e s  t h e  d i s t i n c t i o n  b e t w e e n  i n d u s t r y  c o - o p s  a n d  p r i v a t e  
c o n t r a c t o r s .  I n d u s t r y  c o - o p s  a r e  v o l u n t a r y  o r g a n i z a t i o n s  of 
c o m p a n i e s  t h a t  h a v e  b a n d e d  t o g e t h e r  t o  a m a s s  o i l  s p i l l  r e s p o n s e  
e q u i p m e n t  a n d  r e s p o n s e  c a p a b i l i t i e s  f o r  t h e i r  m u t u a l  b e n  f i t  and, 
in the c a s e  of  o n e  o f  them, f o r  s o c i a l  w e l f a r e  p u r p o s e s .

T h e s e  c o - o p s  a r e  o p e r a t e d  on  a n o n - p r o f i t  basis, a n d  l i t t l e  
a t t e m p t  is m a d e  t o  r e c o v e r  e v e n  t h e  i n d i r e c t  c o s t s  of  r e s p o n s e  
a c t i v i t i e s ,  s u c h  a s  o v e r h e a d  a n d  s t a f f  t ime. T h e  c o - o p s  a r e  n o t  
i n t e n d e d  to, a n d  d o  not, o p e r a t e  in a w a y  t h a t  w o u l d  e n a b l e  t h e m  to 
a c c u m u l a t e  l o s s  r e s e r v e s  o r  t o  p u r c h a s e  e x p e n s i v e  i n s u r a n c e  f o r  
t h e i r  p r o t e c t i o n .  T h e  r e s p o n s e  a c t i o n  c o n t r a c t s  t h e y  h a v e  a d o p t e d  
a r e  e s t a b l i s h e d  in  t h e i r  c h a r t e r s  o r  b y l a w s  a n d  c a n n o t  b e  
n e g o t i a t e d ,  a t  l e a s t  w i t h  r e s p e c t  to  i n d e m n i t y .  T h e  t e r m s  o f  t h e  
i n d e m n i t y  a g r e e m e n t s  r e f l e c t  n o t  so m u c h  t h e  b u s i n e s s  a c u m e n  o r  
n e g o t i a t i o n  s t r e n g t h s  o f  t h e  c o - o p s  as t h e i r  s t a t u s  as v o l u n t a r y ,  
n o n - p r o f i t  o r g a n i z a t i o n s .

In p a r t i c u l a r ,  t h e  R e p o r t  d i s c u s s e s  t h e  A l y e s k a  r e s p o n s e  
s e r v i c e s  a g r e e m e n t s  a n d  i m p l i e s  t h a t  i t  is i n a p p r o p r i a t e  f o r  
A l y e s k a  t o  r e q u i r e  o n e  b i l l i o n  d o l l a r s  i n  f i n a n c i a l  r e s p o n s i b i l i t y .  
R e p o r t  a t  p a g e  25. A l y e s k a  m u s t  e n s u r e  t h a t  a s h i p p e r  w i t h  w h o m  it 
c o n t r a c t s  t o  p r o v i d e  i n i t i a l  r e s p o n s e  s e r v i c e s  c a n  p r o v i d e  
i n d e m n i t y  f o r  a n y  l i a b i l i t y  t o  w h i c h  A l y e s k a  c o u l d  b e  e x p o s e d  in 
r e s p o n d i n g  to  a s p i l l .  A l y e s k a  is n o t  a n  i n s u r e r  w h i c h  c o u l d  
o t h e r w i s e  s p r e a d  t h e  f i n a n c i a l  b u r d e n  o f  a l o s s  a m o n g s t  a n u m b e r  o f  
i n s u r e d s ;  e a c h  s p i l l e r  m u s t  d e m o n s t r a t e  t h e  w h e r e w i t h a l  t o  p a y  f o r  
al l  t h e  c o s t s  a s s o c i a t e d  w i t h  its sp i l l .  P a r t i c u l a r l y ,  in  l i g h t  o f  
r e c e n t  c h a n g e s  in t h e  t y p e s  o f  c l a i m s  a n d  v a r i e t y  of d a m a g e s  w h i c h  
c a n  be  a s s o c i a t e d  w i t h  f e d e r a l  a n d  s t a t e  o i l  s p i l l  l i t i g a t i o n ,  t h i s  
f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t  is r e a s o n a b l e .  In  l i g h t  o f  
t h e  m a g n i t u d e  of c l a i m s  f i l e d  a f t e r  r e c e n t  o i l  s p i l l  i n c i d e n t s ,  
t h i s  f i g u r e  i3 r e a s o n a b l e .

A d d i t i o n a l l y  t h e  R e p o r t  s t a t e s  t h a t  A l y e s k a  h a s  " r a i s e d  r a t h e r  
t h a n  l o w e r e d "  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  f o r  T e s o r o .  
R e p o r t  a t  p a g e  25, n. 25. A f t e r  t h e  l e g i s l a t u r e  l i m i t e d  t h e  
l i a b i l i t y  o f  R A Cs, t h u s  r e d u c i n g  t h e  p e r c e i v e d  r i s k s  a s s o c i a t e d
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w i t h  s p i l l  r e s p o n s e ,  A l y e s k a  c a r e f u l l y  c o n s i d e r e d  t h e  m a t t e r  and 
c h a n g e d  t h e  m a n n e r  in w h i c h  T e s o r o  c o u l d  d e m o n s t r a t e  its c a p a b i l i t y  
to m e e t  i t s ' c o n t r a c t u a l  o b l i g a t i o n s  to A l y e s k a .  A f t e r  e n a c t m e n t  of 
H B  196, A l y e s k a  c r e a t e d  a n  a l t e r n a t i v e  to its $1 b i l l i o n  f i n a n c i a l  
r e s p o n s i b i l i t y  r e q u i r e m e n t .  T h i s  a l t e r n a t i v e  a l l o w s  a n y  c o m p a n y  to 
u t i l i z e  i n s u r a n c e  r a t h e r  t h a n  a c o r p o r a t e  g u a r a n t e e .  T h e  i n s u r a n c e  
m a y  c o n s i s t  o f  $70.0 m i l l i o n  F&I c o v e r a g e  f o r  t h e  v e s s e l  a n d  $500 
m i l l i o n  c o m p r e h e n s i v e  g e n e r a l  l i a b i l i t y  c o v e r a g e  t h a t  n a m e s  A l y e s k a  
as an a d d i t i o n a l  i n s u r e d .  A l y e s k a  a g r e e d  t o  a l l o w  T e s o r o  to u s e  
t h e  i n s u r a n c e  a l t e r n a t i v e  t h r o u g h  a c o m b i n a t i o n  o f  m a r i n e  
in s u r a n c e ,  c o m p r e h e n s i v e  g e n e r a l  l i a b i l i t y  i n s u r a n c e ,  a n d  c o r p o r a t e  
g u a r a n t i e s ,  a s  o p p o s e d  t o  a p r e - e x i s t i n g  r e q u i r e m e n t  t h a t  it 
p r o v i d e  a c o r p o r a t e  g u a r a n t e e  p u r e l y  b y  t h e  a v a i l a b i l i t y  of c a s h  
a n d  o t h e r  s e l f - w o r t h .  T h e r e  is n o  w a y  t h a t  T e s o r o  c o u l d  p r o v i d e  a 
c o r p o r a t e  g u a r a n t e e ,  b o n d  o r  l e t t e r  o f  c r e d i t ,  as o r i g i n a l l y  
r e q u i r e d  b y  A l y e s k a ' s  f i n a n c i a l  r e s p o n s i b i l i t y  s t a n d a r d s ,  f o r  
e i t h e r  o n e  o r  $1 o r  $ 1 . 2  b i l l i o n .  B e c a u s e  of  u n c e r t a i n t i e s  
a s s o c i a t e d  w i t h  c o v e r a g e  o f  c o n t r a c t o r  c l a i m s  a g a i n s t  v e s s e l  m a r i n e  
ins u r a n c e ,  a n d  a d d e d  p o t e n t i a l  d i f f i c u l t y  o f  e n f o r c i n g  i n s u r a n c e  
c o v e r a g e  g e n e r a l l y ,  t h e  q u a l i t y  o f  A l y e s k a ' s  f i n a n c i a l  p r o t e c t i o n  
ha s  d i m i n i s h e d  s u b s t a n t i a l l y .  Yet, t h e  p a r t i e s  r e a c h e d  t h i s  
p r a c t i c a l  s o l u t i o n  t o  a d i f f i c u l t  p r o b l e m  a f t e r  a n d  b e c a u s e  H B  196 
p a s s e d  l a s t  y e a r  —  d e s p i t e  t h e  R e p o r t ' s  i m p l i c a t i o n s  to t h e  
c o n t r a r y .  T h i s  i n s u r a n c e  a l t e r n a t i v e  w i l l  e x p i r e  w h e n  H B  196 
s u n s e t s  a t  t h e  e n d  o f  J u n e ,  1992.

6. T h e  s a m e  e x e m p t i o n  for R A C s  should, b e  a v a i l a b l e .

) A l y e s k a ' s  c o n c e r n s  r e g a r d i n g  l i m i t e d  i m m u n i t y  f o r  R A C s  a r e
i d e n t i c a l  to  t h o s e  e x p r e s s e d  in t h e  R e p o r t  r e g a r d i n g  t h e  p o t e n t i a l  
l i a b i l i t y  of  t h e  S t a t e  o r  o f  a m u n i c i p a l i t y  f o r  m a n a g i n g  a s p i l l  
r e s p o n s e .  R e p o r t  a t  p a g e  28. T h e  R e p o r t  a c k n o w l e d g e s  t h a t  t h e  
State, m u n i c i p a l i t i e s ,  a n d  v i l l a g e s  e n j o y  l i m i t e d  r e s p o n d e r  
immunity. A S  4 6 . 0 3 . 8 2 2 ( h ) .  I n  its d i s c u s s i o n  of  t h e  S t a t e ' s  
i n t e r e s t  in s h i f t i n g  to t h e  a n o t h e r  p a r t y  a n y  p o t e n t i a l  l i a b i l i t y ,  
t h e  R e p o r t  n o t e s  t h a t  t h e  S t a t e  m a y  " a t t e m p t  t o  f e n d  o f f  l i a b i l i t y  
f r o m  b e l o w  b y  r e q u i r i n g  R A C s  it e m p l o y s  t o  i n d e m n i f y  it f o r  t h e i r  
m i s d e e d s ,  a n d  i t  c o u l d  r e q u i r e  i n d e m n i f i c a t i o n  f o r  its o w n  
m i s d e e d s . "  R e p o r t  a t  p a g e  28. B u t  p r i v a t e  i n d u s t r y  h a s  t h e  s a m e  
c o n c e r n s .  A n  R A C  r e s p o n d i n g  o n  b e h a l f  o f  i n d u s t r y  m u s t  b e  t r e a t e d  
t h e  s a m e  a s  a p u b l i c  R A C .  T h e  p u b l i c  p o l i c y  is t h e  same: to
e n c o u r a g e  r e s p o n d e r s  to  r e s p o n d  q u i c k l y ,  a g g r e s s i v e l y  a n d  m o s t  
e f f e c t i v e l y  u n d e r  t h e  c i r c u m s t a n c e s .

7. T h e  S t a t e  s h o u l d  n o t  a t t e m p t  t o  e x e r c i s e  d i r e c t  c o n t r o l  
o v e r  RACs. T h r o u g h  t h e  c o n t i n g e n c y  p l a n  h o l d e r  t h e  S t a t s  h a s  
s u f f i c i e n t  a b i l i t y  to. o v e r s e e  R A C  c a p a b i l i t i e s  o n  b e h a l f  <?£ t h a  
p l a n  h o l d e r . T h e  R e p o r t  n o t e s  t h a t  t h e  S t a t e ' s  d i r e c t  a u t h o r i t y  
o v e r  p l a n  h o l d e r s  d o e s  n o t  e x t e n d  to a u t h o r i t y  o v e r  R A Cs. R e p o r t  
a t  p a g e  31. H o w e v e r ,  it e n c o u r a g e s  t h e  S t a t e  to  e x p a n d  its 
a u t h o r i t y  o v e r  R A C 3 . R e p o r t  a t  p a g e  32. T h i s  w i l l  n o t  p r o v i d e  
m o r e  e f f e c t i v e  s p i l l  r e s p o n s e .  T h e  R e p o r t  c o r r e c t l y  n o t e s  t h a t



w h i l e  t h e  S t a t e  m a y  h a v e  a n  i n t e r e s t  in d i r e c t i n g  a n  R A C  r e s p o n s e  
to  a spill, i n c r e a s e s  in t h e  r e g u l a t o r y  b u r d e n  w i l l  d i s c o u r a g e  R A C 3 
a l t o g e t h e r  a n d  " S t a t e  r e s t r i c t i o n s  on R A C  c o n t r a c t s  c o u l d  s i m p l y  
r e s u l t  in f e w e r  R A C s  w i l l i n g  to  e n g a g e  in r e s p o n s e  a c t i o n . "  R e p o r t  
a t  p a g e s  5, 26.

T h e  R e p o r t  r e c o m m e n d s  t h a t  R A C s  b e  s u b j e c t e d  t o  t h e  sa m e  
g o v e r n m e n t a l  o v e r s i g h t  as p l a n  h o l d e r s .  R e p o r t  a t  p a g e  35. S u c h  
a s y s t e m  w o u l d  e l i m i n a t e  t h e  i n c e n t i v e  of a p a r t y  t o  e n t e r  i n t o  a
r e s p o n s e  a c t i o n  c o n t r a c t ,  u n l e s s  t h e  s t a t e  b e c a m e  a p a r t y  to  the
c o n t r a c t  a n d  a g r e e d  to p a y  t h e  r e s p o n s e  costs. T h i s  w o u l d  b e  a 
d r a m a t i c  c h a n g e  in s p i l l  r e s p o n s e  p r a c t i c e s .

In c o n c l u s i o n ,  it is g o o d  p u b l i c  p o l i c y  to e n c o u r a g e  t h o s e  w h o
h a v e  the c a p a c i t y  a n d  t h e  s k i l l s  to h e l p  in a n  e m e r g e n c y  to d o  so.
P r i v a t e  p a r t i e s  a t  r i s k  f r o m  o i l  s p i l l  d a m a g e  a r e  b e t t e r  p r o t e c t e d  
f r o m  i n s o l v e n t  s p i l l e r s  b y  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  
a n d  b y  f e d e r a l  a n d  s t a t e  l i a b i l i t y  f u n d s  t h a n  b y  i m p o s i n g  l i a b i l i t y  
o n  RACs. R e d u c i n g  i n c e n t i v e s  t o  e n t e r  in t o  R A C s  o r  t o  f o r m  s p i l l  
c o o p e r a t i v e s  w i l l  o n l y  r e d u c e  t h e  n u m b e r  of e n t i t i e s  w i l l i n g  a n d  
a b l e  to r e s p o n d  to  s p i l l s .



A i u e s k o  p i p e l i n e
w  I iBMacoMwr u j  $our>* ?tr.;5' lMChc**ot *iajm ? m i j  « . .  i m l ,  W ) . ,

January 30, 1992

M ichele D. Brown, Esq.
Executive D irector 
Citizens’ Oversight Council 
on Oil and O ther H azardous Substances 
3111 C Street, Suite 150 
.Anchorage, A laska 99508

Re: Alyeska's Com m ents Related to Trans Alaska Pipeline A uthorization Act
M em orandum

D ear Ms. Brown:

Enclosed please find comments respectfully submitted by Alyeska Pipeline Service 
Com pany ("Alyeska") to the Citizens' Oversight Council on Oil and O ther 
H azardous Substances. The comments relate to a m em orandum  by Mr. M ichael J. 
Frank entitled  "HB 196 Research Project: Trans A laska Pipeline Authorization 
Act." A sum m ary accom panies our remarks. Thank you for the opportunity to 
participate in the Council's consideration of the im portant m atter of limited 
responder immunity.

Sincerely yours,

D. W ood

PIPELINE SERVICE COMPANY

Senior Attorney-External Affairs

LDW42/cas
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January 30, 1992

Response to M em orandum  
R egarding the T rans A laska Pipeline A uthorization Act 

P repared  By M ichael J . F rank

Summary

The Trans A laska Pipeline A uthorization Act ('TAPAA"), 43 USC 1651 et. seq., makes the 
ow ner/operator of a vessel, not Alyeska or the holders of the right-of-way, strictly liable for 
any oil spill from that vessel in Prince William Sound. This statutory allocation of liability 
is consistent with o ther state  and federal laws that make the ow ner/operato r of a vessel 
responsible for responding to and cleaning up oil spills from the vessel.

TA PAA  does not reau ire  A lyeska to respond to vessel spills, nor does it m ake Alyeska or 
the holders of the right-of-way strictly liable for damages caused by such spills. Indeed, the 
legislative history of T A PA A  dem onstrates that Congress rejected proposed statutory 
language that would have m ade the holders of the right-of-way strictly liable for vessel 
spills.

LDW43/cas



M em orandum  O f Alyeska Pipeline 
Service Company Regarding Liability 

U nder T rans Alaska Pipeline Authorization 
Act for Oil 5 Pills From Vessels

iptradaajflfl

Alyeska Pipeline Service Company (".Alyeska") has reviewed the January 

13, 1992, research project m em orandum  Michael J. Frank regarding the Trans Alaska 

Pipeline A uthorization Act ('TAPAA"). 43 U.S.C. § 1651 et seq. A lyeska believes that 

the m em orandum  incorrectly states Alyeska's position with respect to spills from  vessels 

in Prince W illiam Sound, and that it reaches erroneous legal conclusions regarding 

Alyeska's liability for vessel spills under T A P A A  Accordingly, A lyeska is subm itting 

this m em orandum  to the Citizens Oversight Council on Oil and O ther H azardous 

Substances to correctly state  A yeska 's position.

1. Alyeska's Legal Posture Since the T /V  EXXON VALDEZ Oil Spill.

Mr. Frank's m em orandum  asserts, at page 28, that "Since the T /V  

EXXON VALDEZ oil spill, A lyeska has publicly denied that it has ever been  required  to 

respond to a tanker spill of TAPS oil.” This is not a  correct statem ent of A yeska's 

position.

A yeska. has acknowledged and continues to acknowledge ( 1) that at the 

lime of the T /V  EXXON VALDEZ oil spill, A yeska had in effect an  Oil Spill 

Contingency Plan that provided that A yeska would respond to spills of TAPS oil from 

vessels within Prince W illiam  Sound; (2) that A yeska  was obligated to respond in 

accordance with its Contingency Plan; and (3) that, in light of federal and A a sk a  law
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imposing responsibility for oil spills from vessels on the ow ner-operator of the vessel, 

Alyeska was obligated to provide an initial response to a vessel spill until such time as 

the ow ner/operato r of the vessel arrived on scene and was in a position to assume 

responsibility for the response. Alyeska's intention to provide an i itial response and 

then hand*off the response effort to the ow ner/operator of the vessel was approved by 

the State of Alaska, both in spill drills held before the T /V  EXXON VALDEZ incident, 

and during the response to the T/Y  EXXON VALDEZ oil spill itself. At the time of the 

T /V  EXXON VALDt Z spill, the ultim ate responsibility of the ow ner/opera to r of the 

vessel to respond to vessel spills, to pay for the cleanup of such spills, and to 

com pensate those public and private entities dam aged by such spills was well 

established under both federal and state  law. i e j ,  e^g,, AS 46.03.822 (ow ner/opera to r 

of vessel liable for all public and private damages from oil spills); C lean W ater Act, 33 

U.S.C. 1321 (o w ner/opera to r liable for cleanup of oil spills, including cleanup costs 

and natural resource dam ages); TAPAA, 43 U.S.C. § 1653(c) (ow ner/opera to r of vessel 

and Trans A laska Liability Fund liable for damages caused by vessel spills).

2. Liability for Vessel Spills U nder TAPAA

Mr. Frank's m em orandum  erroneously suggests th a t A yeska  and the 

holders of the lright-of-way are strictly liable for vessel spills under T A P A A  As noted

above, TA PA A  .m akes-the o w ner/opera to r of a vessel ra ther than  A y esk a  or the 

holders of the right-of-way, strictly liable for vessel spills in Prince W illiam Sound. 43 

U.S.C. § 1653(c).

U nder the com prehensive liability fram ework created  by Congressional
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authorization (TAPAA) of a federal grant of rights-of-way across federal land in Alaska 

for pipeline construction and operation:

1. The right-of-way holders are strictiy liable for environm ental damages 

occurring from their activities along or in the vicinity of the pipeline 

right-of-way.

2. The right-of-way holders must control and remove pollution along or 

adjacent to the pipeline right-of-way as a result of their activities.

3. Vessel owners and operators carrying oil transported through the pipeline 

are jointly and severally strictly liable, along with the Trans Alaska 

Liability Fund, for damages, including cleanup costs, resulting from 

discharges of oil from their vessel.

4. Under T A P A A ,  Alyeska and the right-of-way holders are not strictly 

liable for spills from vessels. The right-of-way holders and Alyeska are 

not required by T A P A A  to cleanup oil spilled from vessels in Prince 

William Sound.

Inx>H spill litigation pending in Alaska federal court, Judge Holland has 

already ruled that, under T A P A A ,  only the owner or operator of the vessel and the 

Trans Alaska Pipeline Liability Fund are liable for vessel spills. Those people strictly 

liable under T A P A A  are the vessel owner and operator, and the Fund." Iq  rj Glacier 

Bay. No. AS8-115 Civil (Order Filed July 26, 1991), at 20.



Mr. Frank nevertheless attempts to argue that Alyeska and the holders of 

the right-of-way are liable for vessel spills under subsections (a) or (b) of Section 1653. 

His analysis is seriously flawed. Both of these subsections are inapplicable to the 

discharge of oil from tankers in transit to and from the Valdez term inal.

Subsection (a) imposes strict liability on the holder of the pipeline right- 

of-way for "damages in connection with or resulting from activities along or in the 

vicinity o f' the right-of-way. O f course, one could argue that, in a  literal sense, every 

vessel spill from a tanker transporting .Alaska North Slope crude oil is "in connection 

with" activities along the right-of- way. But for the activities along the pipeline right-of- 

way, the vessel could not have been  loaded with ANS crude oil. But as the Ninth 

Circuit has m ade clear, com m on sense rather than a literal or m echanical approach 

must govern in terpreta tion  of 1653(a). H eooner v, Alveska Pipeline Service Co.. 

665 F.2d 8 6 8 , 873 (9th Cir. 1981). The Court held that although 43 U.S.C. § 1653(a) 

refers to "damages" generally and appears to be "clear and unambiguous," Congress' 

clear in tent was to cover only environm ental damages.

In 'H eppner. the C ourt noted that, were the statute construed literally and 

mechanicaLly, damages from  slanders, fights and autom obile accidents along the right- 

of-way w ould .all be encom passed by subsection (a). The Court stated  this 'raises 

serious questions- w hether we should read the s tr ia  liability language literally and 

should give it its b roadest possible sweep." 665 F.2d at 873. The C ourt concluded it 

should not in terpret 43 U.S.C. § 1653 (a) to give it its broadest possible sweep.



The same principles of statutory interpretation apply to determ ine 

w hether 43 U.S.C. § 1653(a) imposes strict liability on the perm it holders for spills from 

vessels, rtvessel spills are "in connection with" activities along the pipeline right-of-way 

simply because the vessel contained ANS crude that had been transported along the 

right-of-way, then every vessel spill of ANS crude would be covered by subsection (a) 

w hether it occurred in Prince W illiam Sound, along the coast of British Columbia, or in 

Puget Sound. Indeed, spills of gasoline from vehicles in Los Angeles might be covered 

if the gasoline was refined from  ANS crude. This was not intended by Congress.

Finally, and perhaps m ost im portant, it is an accepted canon of statutory 

construction that a court should not read  the words of one subsection in isolation, but 

must consider them  in context with the rest of the statute. "One provision of a 

com prehensive starues must be read in the context of the o ther provisions o f the statute 

and in light of the general legislative scheme." Yamaguchi y, State Farm  M utual Auto 

Ins. Co.. 706 F.2d 940, 948 n . l l  (9th Cir. 1983). "The words of a statu te must be 

construed in context and the statutes m ust be harmonized, both internally and with each 

other, to the extent possible." Eggfis .Mama! L ife I n i  £sl Z, A m erican G uaranty Life 

I e lL s L , 722 F.2d 1498, 1501 (9th Cir. 1984).

W hen subsection (a) is read  in context with subsection (c), it is apparent 

that Congress in tended  subsection (c) to cover vessel spills while subsection (a) was 

in tended to cover environm ental dam age in and along the right-of-way caused by 

construction and operation  of the pipeline. M L G raham  R ed Squirrel v, Madigan.

(9th Cir. Jan. 21, 1992) (since Congress dealt with two phases of construction 

project in two separate  sections of statu te, Congress clearly intended the two phases to
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be treated differently; each section cannot be read in isolation; rather in terpretation of 

each depends on "a reading of the statute as a w h o le  ").

Subsection (b) of Section 1653 provides that the holder of the right-of- 

way is liable to control and remove pollutants where "any area  within or without the 

right-of-way or perm it area granted under this chapter is polluted by any activities 

conducted J2y a r  a n  behalf holder. . . (emphasis added). This subsection is 

inapplicable to vessel spills absent evidence that the spill occurred as a result of 

activities conducted by or on behalf of the holder of the right-of-way. O f course, as 

previously indicated, in a literal sense every vessel spill of ANS crude is in some way 

connected to activities conducted by the holders of the right-of-way in that, but for the 

transportation of oil through the pipeline, the vessel never would have been  loaded with 

ANS crude. W hen subsection (b) is read in context with subsection (c), however, it is 

apparent that Congress could not have intended this "but for" connection to be 

sufficient to invoke subsection (b). Mr. Frank's theory would produce the anomalous 

result tha t the ow ner and opera to r of the vessel would be strictly liable under 

subsection (c) only for S14 million, while the holders of the right-of-way would be 

strictly liable w ithout any limits. G iven the monetary limits elsewhere in TAPAA, 

including both subsections (a) and (c), one should not im pute to Congress such a 

bizarre re su lt G raham  R ed Squirrel y. Madiyan. supra (court should not

interpret statute, in  a m anner that "makes no sense either practically or as a m atter of 

linguistics").

Mr. Frank's reliance on Alveska Pipeline Service Co. y, U nited States. 

649 F.2d 831 (U.S.Ct.Cl.), cert, denied. 454 U.S. 964 (1981), is m isplaced That case
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held that, under 1653(b), the owners and operator of the Trans-A laska Pipeline are 

strictly liable for spills from the pipeline itself, since such spills constitute "pollution 

resulting from 'any activities conducted by or on behalf o f  them." 649 F.2 d at 833-34. 

The holders' agent, Alyeska, operates the pipeline. All pipeline spills thus result from 

"activities conducted by or on behalf o f' the holders, as those words are used in 

1653(b). With respect to vessel spills, in contrast, neither the holders nor Alyeska 

operate the vessels. Spills from-vessels thus do not result from activities conducted by 

or on behalf of the holders.

Finally, Mr. Frank erroneously interprets the legislative history of 

TAPAA. As he notes, Congress had before it a H ouse Bill, H .R. 9130, Section 

207(b)(1) of which would have expressly piovided that the holder of the right-of-way is 

strictly liable for all damages resulting from spills from any vessel owned by the holder 

or by any "affiliate" of the holder. As Mr. Frank notes, see his m em orandum  at p. 14, 

the term  "affiliate" was broadly defined. Thus, had Section 207(b)(1) been  adopted, 

there is little doubt that the holders of the right-of-way would be liable for damages 

caused by the EXXON VALDEZ oil spill, as the EXXON VALDEZ was owned by an 

affiliate of one o f the holders of the right-of-way. The flaw in Mr. Frank's analysis, 

however, is that Section- 207 was rejected by the Conference C ommittee. The bill that 

came out of the Conference, which Congress ultim ately enacted, contains nothing 

com parable to Section 207. Congress clearly m ade the vessel ow ner/operator, rather 

than the holders or any affiliates of the ow ner/operator, liable for vessel spills. 

1653(c). Congress' rejection of a specific provisions before it tha t would have m ade the 

holders liable for vessel spills is relevant to in terpretation  of 1653 and shows that the 

statute as adopted was not intended to makw the holders liable for vessel spills. Fox
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294 U.S. 87, 96, 294 S.Ct. 333, 337 (1934); Fleming 

Hawjcgyg Pgajj B utton£ & , 113 F.2d 52, 58 (8 th Cir. 1940).

LDW 44/cas January 30, 1992

1 As successors to the original holders of the federal right-of-way for TAPS, 
A m erada Hess Pipeline C orporation, A RCO  Transportation Alaska, Inc., BP Pipelines 
(Alaska), Inc., Exxon Pipeline Company, Mobil Alaska Pipeline Company, Phillips 
A laska Pipeline Corporation, and U nocal Pipeline Company, are the present holders of 
the ngnt-of-wav grant. These com m on carrier pipeline companies own the pipeline and 
have chosen Alyeska to be their com m on operating agent.
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MEMORANDUM: R egiona l C itize n s ' A dv iso ry  C o u n c il
Oil S p ill P revention and Response Com m ittee

9 2 -1

TO: Representative Bill Hudson
ATTN: Landa Holton 

RE: Review of Draft ACCC Study
DATE: 1 / 1 4 / 9 2

The RCAC’s OSPR Committee is requesting final comments on this 
draft Alaska Coastal Comunities Cooperative Study (ACCC) b )  

February 15, 1992.

Pursuant to a request from the Nearshore Working Group, RCAC 
undertook a feasibility study of the concept of a coastal 
communities oil spill cooperative. This co-op would provide the 
means for local involvement in spill response, with particular focus 
on shoreline protection and nearshore response, which are the major 
remaining gaps in the spill protection scheme for Prince William 
Sound and other coastal areas.

The OSPR Committee has already gone through one phase of 
soliciting comments on the concept; and these comments have been 
addressed in this draft of the study. We are forwarding a copy of 
this most recent draft of the feasibility study for your comments.

The RCAC endorsed the concept of a coastal communities 
cooperative at its December 1991 meeting. We will continue to 
refine the technical issues involved in creating such an organization. 
From those of you who cannot support this co-op concept, we invite 
suggestions for alternative methods to achieve our common goai.
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13. Environmental Organizations. Naiurallv enough, groups concerned about natural resources, wildlife and 

pollution have beer, and continue 10 be interested in assuring compliance with state and federal requirements 

for oil spill response. In addition to the enhancement of response capability that the A C C C  would provide, 

these groups are likelv to sei the consolidation of response activities with A C C C  as a plus from another stand­

point: consolidation cf local involvement in one organization will decrease the complexity of overseeing that 

local resources are being fulls- incorporated into contingency plans.

14. The Fishing Industry Fishermen are concerned about protecting the fishing resources and the effective use of 

the fishing fleet's ability to protect those resources. The fishing industry is also the source of a significant 

number of small spills, and as such mav find itself in need of the ACCC's sendees.

15. Local residents, businesses, charter vessel operators, and contractors. Many of these people depend on coastal 

resources for their livelihoods and recreation, and thus have a heightened interest in participating in the activi­

ties of the ACCC. Moreover, spill response is a growth industry* in Alaska, and it is not unreasonable for those 

communities that suffer the most from oil spills lo be able to offset their risk of loss somewhat by participating 

in a professional response organization.

16. Recreational lTsersand Providers. Tourism and recreation is an increasingly important part of the Alaskan 

economy. Indeed, many small businesses in coastal Alaska depend for their survival on income from recre­

ational users. The interests and concerns of both the tourist industry and individual recreational users must be 

considered when making decisions about protection of coastal resources.

17. Academic and Research Institutions. These entities are potential participants in the olanning, engineering and 

scientific support of the ACCC.

These groups fall into four basic categories: government, sponsoring and user entities, potential participants in the

ACCC's planning and response activities, and interested parties. Some groups may belong in more than one cat­

egory, for instance Native corporations may be participants and are obviously interested parties. The A C C C  will be

successful if:

1. The state is willing to assign the state agency depots and response corps role to the A C C C  for coastal spills.

2. The coastal spill response needs of the enure state are met by the ACCC.

3. The state accepts the feasibility of creating a joint industry/government solution to the identified needs. The

Corpus Christi Area Spill Control Association demonstrates that such a joint effort can succeed. It is a modest

sized and simply organized cooperative compared to the large West Coast cooperatives. Nevertheless, it is 

highly successful in its geographic and environmental setting. Local government rather than industry provides 

its personnel reserve. Its local government orientation has led to very low response costs, even when contrac­

tors are used. Exorbitant rates are not tolerated by the cooperative's manager, who doubles as the City of 

Corpus Chrisii's Petroleum Director.

^^-TTeTe^Tatuf??aT)lejp^aTfan~acceptabTe;iongTe7rTsojujign,toih^is^ueQfr^P^ndeTfi^unity froirTtffi 

;liability^dunng the'1992‘$tSsion. \
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SPACE RESOURCES

Space, particularly near the shoreline, will be of considerable importance to the ACCC. Shoreline operating space 
appears to be at a premium in Alaska. The A C C C  will need one or more bases of operation with substantial indoor 

space (on the order of 50,000 to 80,000 square feet). This indoor space will be used for offices, response centers, 

classroom training, hands-on equipment training, communications, warehousing of materials and equipment, parts 

inventors' and repair operations.

The A C C C  will need substantial dock footage to service and equip barges, contract vessels, and first strike vessels. 

The large number of small barges and vessels will likely necessitate the availability of its own small dry-dock capa­

bility. Cranes, forklifts and other equipment will be needed for deployment and loading of vessels.

Tankage and flat storage areas will be necessary for interim storage of recovered oil. Open storage will be needed 

for bulky items and Conex storage units.

Similar but smaller scale space needs will exist at remote storage depots. Consideration is being given to deploying 

and docking self-contained, barge-based response depots at remote locations. These could periodically be rotated 

back to A C C C  bases for maintenance and repair.

The availability of space is unknown at this time and would be the subject of a detailed search in subsequent studies 

or during early stages of the cooperative's implementation. Special leasing terms or donation of state, local, native 

corporation or industrial sites may well influence base location.

LEGAL FEASIBILITY

The first issue is the proper form of charter. M S R C  has chosen to pursue the status of a not-for-profit corporation. 

Other cooperatives have chosen to remain partnerships of member companies.

The ultimate solution for the A C C C  will likely hinge on issues such as state participation in a non-profit entity, the 

extent of tort liability, borrowing and purchasing policies, and whether a quasi-state entity has the flexibility to 

respond effectively under the pressure and timetables required by response scenarios.

The primary question appears to be whether to seek -x-exempt status. Doing so would severely restrict the coop­

erative from having a separate pricing structure for members and non-members, A not-for-profit corporation could 

be implemented as a quasi-government entity like the Alaska Housing Authority. This apptoach could make state 

participation easier.

If the not-for-profit form is implemented, the most important contract will be to implement state funding. Discus­

sion of a possible format will await agency decisions and specific legal advice. A contract covering professional 

service and placement of major equipment items could be negotiated with comparative fiscal and legal ease.

A host of other contracts would be needed with industrial members, other users of A C C C  services, support vessel
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The issue of insurance will require much attention in this age of litigation. Six major areas are identified for later 

attention. The insurance topic has been subdivided into routine operations and spill response periods. Separate 

rates m d  perhaps even policies will apply. Indemnification clauses in contracts must also be considered.

In its contingency plan, Alyeska listed some 152 permits considered necessary to respond to an oil spill. The A C C C  

will need to proceed carefully to ensure ihai all regulatory obligations are met.

Discussions with the Clean Coastal Waters and Clean Sound Cooperatives indicate legal and insurance issues are 

significant, current problems; but these problems can be overcome for a reasonable cost.

Thus, although not without obstacles, the A C C C  is legally feasible. (N.B. The overall concept of legal feasibility is 

being addressed by a professional maritime lawyer, and will be discussed in a separate document.)

---------------------  TABLE 4: MAIOR LEGAL ISSUES FOR THE ACCC----------------

i 1. Form of charter and management structure.

A. Not for profit

B. Not for profit • tax exempt

C. Quasi-govemment entity (similar to Alaska Housing Authority)

D. For profit corporation

j fe)^esporiderTmmunijy ̂ ^ ten?ibTi~qf HB496-

3. Contracts with:

A. State of Alaska

B. Organizations contracting with the A C C C  for its services

C. Vessel operators

D. Facility acquisition

E. Contractors and suppliers
i

| 4. Insurance during non-spill periods:

A. Director liability

B. Business liability

C. Payroll, including Jones Act

D. Vessel

E. Equipment and facilities

F. Employee health, life and disability

I
I 5. Insurance during spill response
i

6. Indemnity agreements
.

7. Permits
I

8. Funding guarantees for expenses during spill response operations

and operators, as well as for facilitv acquisition and response contractors employed by the ACCC.

Draft Oil Spill Cooperative Feasibility Study
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r R e s o u r c e  D e v e lo p m e n t  C o u n c i l  
P o s itio n  P a p e r  - H B  540 

2 / 2  1 / 9 2

T h e  R esource  D evelopm ent C o u n cil fo r  A laska , Inc., 
s t r o n g ly ■ su p p o rts  HB 540 and u rg e s  the  A laska  L eg is la tu re  
to ca re fu lly  rev iew  and approve th is  leg is la tio n . R D C  is a 
n o n -p ro f i t ,  p ro -e c o n o m ic  and re s o u rc e  d e v e lo p m e n t 
o rg a n iz a tio n  w ith  a s ta tew id e  b o a rd  and  m em b ersh ip .

R D C ’s prirr
le g is la tio n
p re se rv in g

ary  concern  with HB 5 4 0  is  that it co rrec ts  prior 
w h ich  w rong ly  p laced  th e  e m p h as is  on

,_____  _._0 an av en u e  for fu tu re  l i t ig a tio n  that c o u ld  resu lt
fro m  an oi sp ill, as opposed to p la c in g  the em p h asis  on a 
good  faijth re sp o n se . RD C b e liev es  the response  ac tion  
c o n tra c to r  (R A C ) p rov isions c o n ta in ed  in  the O il P o llu tion  
A ct o f  1990, w h ich  provide fo r s im p le  neg lig en ce , are the
a p p ro p r ia te a p p ro a c h  in A lask a .

T o  in c rease  th e  n eg lig en ce  s tan d a rd  to  levels h ig h e r than
th o se  req u ired  by the federal g o v e rn m e n t is not o n ly  
u n n e c e ssa ry , b u t has th rea ten ed  to  sh u t dow n at le as t one 
m a jo r e m p jo y e r on the  K enai P e n in s u la , in v o lv in g  
h u n d red s  of jo b s  in that reg io n . H B  5 40  ad d re sses  several 
c o n c e rn s  e x p re ssed  by re sp o n se  a c tio n  c o n tra c to rs , as well
as th o se  in v o lv ed  in the b u siness  o f  sh ip p in g  oil.

I *

R D C  notes; th a t 19 o ther co asta l s ta te s  have en ac ted  
le g is la tio n  jas p ro tec tiv e  as O P A -9 0  o v e r the last 18 
m o n th s , 'p o in t in g  to the in te g rity  o f  the  federal p o lic y .

R D C  firm ly  b e liev es  that re sp o n se  ac tio n  c o n trac to rs
in v o lv e d  in c o n tro llin g  the re lease  o r th rea ten ed  re le a se  of
a su b s ta n c e  sh o u ld  be held to the fed e ra l standard  o f
s im p le  n e g lig e n ce  as ou tlined  u n d e r O PA  90 and u rges 
p assag e  o f HB 54Q.
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 (O&G)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

Offered:
Referred:

Sponsor/s): REPRESENTATIVES HUDSON, Navarre, GJ’hillips, Taylor, Zawacki, Grussendorf, CJDavis, Carney, 
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, MAJVIiller, M.WJVHller, RJ’hillips, Sharp

A BELL 

FO R  AN ACT ENTITLED

1 "A n Act lim iting the liability of an  oil spill response action contracfor fo r release or

2  threatened release of a hazardous substance and for an act or omission that is not

3 co n tra ry  to a state or national oil spill contingency plan or, notw ithstanding the state or

4 national plan, that is not contrary  to an order of an on-scene coordinator; repealing the

5 requirem ents tha t liability is not lim ited in an action for damages to personal property

6 not caused by oil and is only limited if the act o r omission occurs within 15 days after

7 the release of oil; repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing

8  for an effective date."

9 BE IT  ENACTED BY THE LEGISLATURE O F T H E STATE OF ALASKA:

10 * Section 1. AS 46.03.822(a) is amended to read:

11 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

12 set out in (b) of this section* (AND) the exception set out in (i) of this section, and the

CSSSHB 540(O«£G)
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1 lim itation on liability provided under AS 46.03.825, the following persons arc strictly liable,

2 jointly and severally, for damages, for the ev.sts of response, containment, removal, or remcdiai

3 action incurred by the state, a municipality, or a village, and for the additional costs of a function

4 or service, including administrative expenses for the incremental costs of providing the function

5 or service,'that are incurred by the state, a municipality, or a village, and the costs of projects

6 or activities that are delayed or lost be:ause of the efforts of the state, the municipality, or the

7  village, resulting from ai: unpermitted release of a hazardous substance or, with respect to

8  response costs, the substantial threat of an unpermitted release of a hazardous substance:

9 ( 1) the owner of, and the person having control over, the hazardous substance at

10  the time of the release or threatened release; this paragraph does not apply to a consumer product

11  in consumer use;

12  (2) the owner and the operator of a vessel or facility, from which there is a

13 reler'se, or a threatened release that causes the incurrence of response costs, of a hazardous

14 substance;

15 (3 ) any person who at the time of disposal of any hazardous substance owned or

16 operated any facility or vessel at which the hazardous substances were disposed of, from which

17  there is a release, or a threatened release that causes the incurrence of response costs, of a

18 hazardous substance;

19 (4) any person who by contract, agreement, or otherwise arranged for disposal or

2 0  treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

2 1  substances owned or possessed by the person, other than domestic sewage, or by any other party

2 2  or entity, at any facility or vessel owned or operated by another party or entity and containing

23 hazardous substances, from which there is a release, or a threatened release that causes the

24 incurrence of response costs, of a hazardous substance;

25 (5) any person who accepts or accepted any hazardous substances, other than

26 refmed oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

27 from which there is a release, or a threatened release that causes the incurrence of response costs,

28 of a hazardous substance.

29 * Sec. 2. AS 46.03.825(a) is amended to read:

30 (a) A person who is a response action contractor with respect to a release or threatened

31 release of oil [WHOSE ACT OR O M TSSION IS NOT CONTRARY TO AN ORDER OF THE

WORK DRAFT WORK DRAFT WORK DRAFT
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1 FEDERAL OR STATE ON-SCENE COORDINATOR] is not civilly liable for injuries, costs,

2 damages, expenses, or other liability that results from the release or threatened release, or from

3  the response action contractor’s act or omission in response to the release or threatened release,

4  unless the person bringing a claim against the response action contractor proves by a

5  preponderance of ihe evidence that

6 ( 1) the response action contractor would have been liable for the initial release

7 or threatened release under AS 46.03.822 even if that contractor had not carried out a response

8  action;

9 (2 ) the response action contractor acted with gross negligence or intentional

10 misconduct; [OR]

11 (3 ) the act or omission of the response action contractor was co n tra ry  to an

12 o rder of the federal on-scene coordinator, o r to the extent that the federal on-scene

13 coordinator has not otherwise o rdered , to an order of the state on-scene coord inator: o r

14 (41 the act or omission of the response action contractor

15 CA1 was con trary  in a m aterial or substantial respect to the national

16 contingency plan prepared under 33 U.S.C. 1321(d), o r to the extent that the national

17 contingency plan has not otherw ise provided, to the state contingency plan p repared

18 under AS 46.04.200 or 46.04.210; and

19 (B1 did not result from  an order of the federal on-scene coord inato r.

20  o r to the extent that the federal on-scene coordinator has not otherwise o rd ered .

21 from  an o rd e r of the state on-scene coordinator [THE RESPONSE ACTION

22 CONTRACTOR, WITHOUT APPROVAL BY THE FEDERAL OR STATE ON-SCENE

23 COORDINATOR, SUBSTANTIALLY DEVIATED FROM AN OIL SPILL

24 CONTINGENCY PLAN PREVIOUSLY APPROVED UNDER AS 46.04.030, AND THE

25 PLAN WAS EITHER PREPARED BY THAT CONTRACTOR FOR A PARTY

26 RESPONSIBLE FOR THE RELEASE UNDER AS 46.03.822 OR THAT CONTRACT OR

27 PREVIOUSLY AGREED TO COMPLY WITH THE TERMS CF THAT PLAN UNDER

28 A CONTRACT WITH PARTIES RESPONSIBLE FOR THE RELEASE UNDER

29 AS 46.03.822].

30 * Sec. 3. AS 46.03.825(b) is amended 10 read:

31 (b) The Limitation on liability contained in (a) of this section does not apply to

O- CSSSHB 540(05.0
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1 [(1)] an action for personal injury or death [;

2 (2) AN ACTION FOR DAMAGES TO TANGIBLE PERSONAL PROPERTY

3 NOT CAUSED BY OIL; OR

4 (3) AN ACT OR OMISSION THAT OCCURS MORE THAN 15 DAYS AFTER

5 THE RELEASE].

6 * Sec. 4. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.

7 * Sec. 5. If this Act takes effect after June 30, 1992, sec. 4 of this Act is retroactive to June 30, 1992.

8 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

■ WORK DRAFT WORK DRAFT WORK DRAFT
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IThe work group agiecd  fo leave off management, pending a proposal 
on how i't would be handled. Below is a proposal of information that 
Would be requested if response management is certified:
(ix) Spill response management services for large spills: r

(A) N am es, experience, and background  of m anagem en t team
(B) D escrip tion  of the tra in ing  and experience of m an ag em en t 
team , in c lu d in g  a descrip tion  of familiarity with:

(1) c lien ts ' response  pian(s)
(2) area con tingency  p lans  in area of service
(3) na tiona l con tingency  plan
(4) state  req u ire m e n ts  Ln area of service

(C) D esc rip t io n  of com m unica tions  system for com m and  and  
control, inc lud ing :

(1) n u m b e r  and  type of eq u ip m e n t
(2) frequencies  availab le
(3) m o b ili ty  of eq u ip m e n t
(4) desc rip tio n  of com m unica tions  redundancy

(D) D esc rip tion  of logistic m anagem en t system, includ ing :
(1) tran sp o r ta t io n  coord ina tion
(2) m ateria l m a in ten an ce  and  support
(3) security
(4) in v en to ry  control
(5) resource  m an ag em en t

(E) D esc rip tion  of opera tiona l m anagem ent system, 
in c lu d in g :

(1) spill trajectory in te rp re ta tion
(2) boom  anu sk im m er tactical d irection
(3) tem p o ra ry  c o n ta in m en t direction
(4) n a tu ra l  and  econom ic  resource sensitiv ity
(5) n o n m ech an ica l  rem oval d irec tion
(6) m a n p o w e r  su p erv iso ry  capacity

(F) A d m in is tra t iv e  m an ag e m e n t  system , inc lud ing :
(1) p ro cu rem en t system
(2) accoun ting  system
(3) claims process ing  system

(G) D csc ip linn  of pu b lic  inform ation  and d issem ina tion  
systcm.J

(0 Attestation. A  responsib le  corpora te  official of the contractor shall sign 
the application, affirm ing  that the factual inform ation  contained in the 
application regard ing  the capabilities described in paragraphs (a)-(e) is, to the 
best of his know ledge  and  belief, true  and accurate  as of the time of s igning.

DRAFT February 27, 1992

(g) Agreement for Inspection and Participation in Drills. The con trac tor  
shall state that the contractor agrees to subm it to inspection and verification
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HB 196, SECTION 11, REPORT 
OIL SPILL RESPONSE ACTION CONTRACTORS

RECOMMENDATIONS

OBJECTIVE
The Citizens' Oversight Council, as required by the Legislature, has reviewed 
the entire subject of response action contractor civil liability and the status of oil 
spill contingency plan holders. The Council's objective in formulating 
recommendations is to assess the adequacy of the current laws limiting liability 
for oil spill response action contractors and to propose, where appropriate, 
alternatives that further the public's interest in a timely and reliable response to 
an oil spill.

EVALUATION CRITERIA
The Council first analyzed the liability laws and the realities of spill response in 
Alaska. Whenever the Council identified a risk that there might not be a timely 
and reliable response to an oil spill, the Council considered various options to 
ameliorate that risk. The Council was guided by the following criteria in making 
its final recommendations:

* minimizing interference with private choices
* providing incentives for maximum best effort in response
* allowing for adaptability for regional and unique circumstances
* achieving maximum shoreline protection
* offering administrative efficiency
* assuring clarity and consistency in standards
* assuring reliability and responsibility in performance

Council Members
Harry R. Bader, Fairbanks • Leo J. Hannan, Anchorage • Kathryn L. Kinnear, Kodiak

Gary P. KompkofT, Tatitlek • John H. Lucking, Jr., Unalaska
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HB 196, SECTION 11, REPORT 
OIL SPILL RESPONSE ACTION CONTRACTORS 

RECOMMENDATIONS, continued 
page 3

RECOMMENDATION #3: A certification program should contain minimum 
professional standards for response action contractors and direct DEC to 
establish the criteria by which it can readily assess a response action 
contractor's capability to perform as stated in a contingency plan.

Problem Identified: There is currently no professional standard set out in 
the law for the actions of oil spill response action contractors. Normally, that 
standard would be provided by the basic negligence standard for evaluating 
conduct that leads to injury. If response action contractors are relieved of the 
liability that attaches to a failure to exercise reasonable care, there is concern 
that there will be no incentive for the contractor to take the precautions and the 
care that it normally would.

Rationale: The Council believes that a professional standard should be 
incorporated into the certification program in order to provide an incentive that 
contractors maintain the quality of their performance. DEC should establish the 
criteria by which to certify response action contractors for minimum standards of 
personnel training and to verify the equipment, services, and response 
organization that the response action contractor offers. This will result in: a level 
playing field for standards: a means to assure that response action contractors 
will be able to perform as set out in a contingency plan; and a baseline of 
generally accepted professional standards and practices.

RECOMMENDATION #4: A certification program should authorize DEC to 
maximize coastal protection and to enhance regiona' response capabilities 
through response action contractor certification.

Problem Identified: There are substantial regional disparities in spill 
response capabilities, limiting effective response in parts of the state.

Rationale: If limiting liability is to have the benefits of encouraging 
improved response, there should be a more proactive approach to using those 
provisions well. Through the response action contractor certification program 
and DEC'S contingency plan approval program, DEC could approach response 
in a broader, regional approach rather than piecemeal, individual contingency 
plan basis. This would enhance the most efficient use of response resources 
and reduce the agency's administrative burdens, as well as assure that regional 
differences in response needs will be fully addressed.

9
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HB 196, SECTION 11, REPORT 
OIL SPILL RESPONSE ACTION CONTRACTORS 

RECOMMENDATIONS, continued 
page 2

RECOMMENDATION #1: The liability standard for oil spill response action 
contractors may be limited to gross negligence or intentional misconduct, with 
certain conditions that ensure a reliable response.

Problem Identified: There is a fear among response action contractors 
tl.at they face serious potential liability for their actions taken in response to an 
oil spill and, consequently, they will not respond.

Rationale: The Council found that there is a public benefit in avoiding 
any deterrence of spill response due to fears of potential liability. The Council 
also believes that there is a public benefit in encouraging more cooperatively 
based, pooled response efforts. These goals can be furthered, in part, through 
limited liability provisions, provided there are conditions in place that do not 
allow this limit to reduce the quality of an oil spill response. These conditions 
are set forth below.

RECOMMENDATION #2: Professional response action contractors should be 
certified by the state.

Problem identified: Response action contractors serve a vital function in 
oil spill response. Yet, the state currently has no means to verify the capability 
and the capacity of these contractors to perform.

Rationale: As the requirements for oil spill preparedness have 
increased, contingency plan holders have accordingly increased their reliance 
upon response action contractors to demonstrate to the state that the 
contingency plan holders have access to equipment and personnel to respond 
to a spill. There must be a means for the agency evaluating contingency plans 
to verify that the response action contractors relied upon in contingency plans 
are able to respond during the implementation of any particular contingency 
plan. The Department of Environmental Conservation should be authorized to 
promulgate regulations to develop a certification program for response action 
contractors. Response action contractors relied upon by contingency plan 
holders to demonstrate compliance with equipment and personnel 
preparedness requirements must be certified in order for the contingency plan 
to be approved. Professional response action contractors must be in 
compliance with certification provisions in order to be afforded liability limits.



HB 196, SECTION 11, REPORT 
OIL SPILL RESPONSE ACTION CONTRACTORS 

RECOMMENDATIONS, continued 
page 3

RECOMMENDATION #3: A certification program should contain minimum 
professional standards for response action contractors and direct DEC to 
establish the criteria by which it can readily assess a response action 
contractor’s capability to perform as stated in a contingency plan.

Problem Identified: There is currently no professional standard set out in 
the law for the actions of oil spill response action contractors. Normally, that 
standard would be provided by the basic negligence standard for evaluating 
conduct that leads to injury. If response action contractors are relieved of the 
liability that attaches to a failure to exercise reasonable care, there is concern 
that there will be no incentive for the contractor to take the precautions and the 
care that it normally would.

Rationale: The Council believes that a professional standard should be 
incorporated into the certification program in order to provide an incentive that 
contractors maintain the quality of their performance. DEC should establish the 
criteria by which to certify response action contractors for minimum standards of 
personnel training and to verify the equipment, services, and response 
organization that the response action contractor offers. This will result in: a level 
playing field for standards; a means to assure that response action contractors 
will be able to perform as set out in a contingency plan; and a baseline of 
generally accepted professional standards and practices.

RECOMMENDATION #4: A certification program should authorize DEC to 
maximize coastal protection and to enhance regional response capabilities 
through response action contractor certification.

Problem Identified: There are substantial regional disparities in spill 
response capabilities, limiting effective response in parts of the state.

Rationale: If limiting liability is to have the benefits of encouraging 
improved response, there should be a more proactive approach to using those 
provisions well. Through the response action contractor certification program 
and DEC'S contingency plan approval program, DEC could approach response 
in a broader, regional approach rather than piecemeal, individual contingency 
plan basis. This would enhance the most efficient use of response resources 
and reduce the agency's administrative burdens, as well as assure that regional 
differences in response needs will be fully addressed.
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HB 196, SECTION 11, REPORT 
OIL SPILL RESPONSE ACTION CONTRACTORS 

RECOMMENDATIONS, continued 
page 4

RECOMMENDATION #5: Certified response action contractors must be 
subject to all orders of the state on-scene coordinator during an actual or 
threatened spill response.

Problem Identified: The state currently has no means to ensure 
performance of a critical response action contractor. Currently, performance 
requirements are the subject of private contractual agreements between 
contingency plan holders and response action contractors. The state is neither 
a party to nor reviews those terms. Therefore, while the contingency plan may 
on its face offer sufficient equipment and personnel to handle a spill, there is no 
means to ensure that the equipment and personnel will indeed be deployed. 
This problem could be exacerbated if liability limits are granted.

Rationale: In order for a contingency plan to be a reliable document 
rather than merely a regulatory formality, there must be a duty to perform by all 
the key participants of a contingency plan. It is appropriate that there be private 
contractual arrangements between contingency plan holders and response 
action contractors to maximize the choices and to allow private operators to 
allocate duties and responsibilities privately among themselves. However, 
there must simultaneously be a means for the state to direct actual field 
performance of a response action contractor relied upon in an approved 
contingency plan to prevent dangerous response delays or failures to perform. 
Only response efforts meeting this duty should obtain the limited liability 
benefits.

RECOMMENDATION #6: Certified response action contractors should 
respond, when directed by the state on-scene coordinator, to mystery or orphan 
spills, except that regional cooperatives will not be required to respond outside 
their region of operation.

Problem Identified: There are frequently spills where the responsible 
party cannot be readily identified or forced to respond.

Rationale: Once the state has certified a cadre of professional oil spill 
responders and provided them limited liability, those responders should be 
available to respond to spills when it is in the public interest. The state would 
guarantee reimbursement for reasonable operational expenses.
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