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1 As successors to the original holders o f the federal right-of-way fo r TAPS, 
Amerada Hess Pipeline Corporation , A RC O  Transportation A laska, Inc., BP Pipelines 
(A laska ), Inc., Exxon Pipeline Company, Mobil A laska Pipeline Company, Phillips 
A laska Pipeline Corporation , and Unoca l Pipeline Company, are the present holders o f 
the right-of-way grant. These common carrier pipeline companies own the pipeline and 
have chosen A lyeska to be their common operating agent.
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Hon. Bill Hudson w o n m m t m s m o c i o
Alaakh State Legislature  rwctwrjwewo
statei Capitol 
Juneau, A K  9 9 8 0 1 - U 8 2

Dear Representative Hudson:

Thia letter is in reapers* to your inguiry of
february 25, 1992 r e g a r d i n g  Alyeska's claanup responsibilities.

We do n o t  believe that legislation "clarifying and 
r a a r r l m i n g "  Alyeska'a cleanup obligations under tha existing
rightrof-way a g r eement and the TAPAA would improve the state's
litigation position in tho Exxon Valdex litigation vit h  respect to 
thoes obligations.

If you h a v e  any further questions on this matter, please 
do not hesitate to contact rse at your convenience,

Sincerely yours,

CHARLES E .  C O L *
ATTORNEY CZNERAL

creig J. TilLery 
Accintent Attorney General

CJT:tg



'  for add itional monetary damages for serious and repeated 
in tim idation  and harassment o f  whistleblower*.

602 authorizes tha usa o f credits against future rents, royalties 
o r  bonuses as com pensation to owners o f  canceled leases.

S ection  501(h) adds a new  subsection (k) to section 210 o f 
the E nergy  Reorganization A ct w hich provides that tho Nucle­
ar R egu la to ry  Com mission m y  not delay any investigation o f  
an alleged violation on the basis o f  a w histleblow er com plaint 
being filed  o r an investigation by the Secretary being initiated. 
A determ ination  that a violation has not occurred shall not be 
considered  by the Com m ission in its determ ination o f  whether 
any v io la tio n  o f  the Act o r the A tom ic E nergy Act o f  1954 
has occurred .

Section  501(i) redefines "Secretary" and corrects a m is­
taken section  designation in the Energy R eorganization Act.

Section  501(j) provides that the am endm ents enacted by 
th is section  w ill apply to claim s filed under section 211(b)(1) 
o f  the E nergv  Reorganization A ct o f  1974 on o r after the date 
o f  enactm ent.

T i t l e  V I-—O u t e r  C o n t i n e n t a l  S h e l f

Subtitle A—Prohibition of Leasing and Preleasing Ac-

aTity p R e p t s f P
Section  601 bars any prelefc p  E P F  RAC-  

a fte r January  1, 2002 in the On
a ia , N o rth  A tlantic, M id-A tlant L E C T f C  / ?  T p a f /  
F lo rid a  an d  N o rh  A leutian Phu

I t  also  establishes eavircm m  
plann ing  areas w ith  responsibili _
the oceanographic, ecological and socioeconom ic inform ation 
availab le , ob ta in  additional inform ation that m ight be neces­
sary  an d  subject it to peer review , and identify  po ten tia l im ­
pacts o f  o il and gas activity in the region.

T h e  secretary  m ust certify adequacy inform ation before 
proceed ing  to lease in any area subject to a m oratorium ; in 
m aking leasing decisions in  m oratorium  areas the Secretary 
m ust consider inform ation developed and m ust give equal 
w eig h t to tho environm ent and oil and gas developm ent.

Subtitle B—Buyback of Certain Leases

Section  602 am ends section 5(2)(a) o f  O CSLA  to require 
the S ecretary  to  cancel leases upon a determ ination that it has 
resu lted  in o r  poses a serious threat o f  dam age to w ild life , 
p roperty , m inerals, the national security  o r the environm ent. 
It also reduces from  five years to one year the lease suspen­
sion  p erio d  that m ust precede cancellation. F inally , section

T i t l e  V I I — A la s k a

S u b title  A—A lask a  O u te r  C on tinen ta l Shelf

Section 701 provides that the Secretary o f  the In terio r is 
prohibited  from  perm itting  any drilling o r other exploration 
activ ity  on existing leases and also prohibited from conducting 
additional lease sales in Bristol Bay Alaska (North A leutian 
B asin Planning Area] until after January 1, 2002.

A laska’s B r is t ' ' Bay is one o f  the w orld richest fishing 
grounds and productive m arine environm ents. A ccordingly, 
the Secretary is directed to cancel the existing leases in  Bristol 
B ay in conform ance w ith the new criteria set forth in  section 
602 o f  this bill.

Section 702 provides that in conducting OCS leasing and 
related activities in  A laska, the Secretary is required to evalu­
ate and m inim ize adverse impacts oo subsistence pursuant to 
Section 810 o f  the A laska National Interest Lands Conser­
vation  Act.

Subtitle B—Trans-Alaska Pipeline

Section 711 provides that A lyeska file an Oil Spill C ontin­
gency P lan for P rince W illiam  Sound w ith the Secretary o f  the 
In terio r. U nder existing law , Alyeska Pipeline Service C om ­
pany, as agent fo r the seven com panies w hich w ere granted 
the right-of-w ay fo r the Trans-A laska pipeline, has a duty to 
respond to oil spills in P rince W illiam  Sound.

Section 712 provides that funds received by the U nited 
States from  settlem ent o f  claim s related to the Exxon V aldez 
oil sp ill be deposited in  a N atural Resource Damage A ssess­
m ent and R estoration F und  in the Departm ent o f the In terior. 
T h a  Federal Trustees for the oil spill restoration (Interior, 
F orest Service and N O AA ) are also required by section 207 o f  
the FY-92 dire em ergency supplem ental appropriations act 
(P .L . 102-229) to subm it their proposed use o f such funds in  
the P resident's budget for Congressional review.

The President’s F Y  93 Budget estimates that over $400 
m illion w ill eventually be received by the U nited States as its 
share o f  the Exxon V aldez civil settlem ent. In addition, $50 
m illion  in  crim inal restitutionary paym ents have already been 
deposited in  the Fund. Consistent w ith the Com m ittee’s 
Views and Estim ates on the P resident’s Budget, section 712 
requires that no less than 80 percent o f  the money received 
from  the Exxon V aldez settlem ent shall be used to acquire o r  
otherw ise protect key fish and w ildlife habitat in Prince W il-
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[COMMITTEE PRINT]
M a r c s  31, 1992

io 2d c o n g r e s s  n  r j
2D S e s s i o n  £1, H.

IN  T H E  H O U S E  O F  R E P R E S E N T A T IV E S

_________________in t r o d u c e d  t h e  fo l lo w in g  b i l l ;  w h ic h  w a s  r e f e r r e d  to  th e
C o m m it te e  o n ______________________

A BILL
T o  establish, a  n a tio n a l  p ro g r a m  a n d  policy  fo r  th e  p ro d u c tio n  

o f en erg y  a n d  th e  p ro te c t io n  a n d  p re se rv a tio n  of th e  

n a tu ra l  e n v iro n m en t.

1 Be it enacted by the Senate and House o f  Representa-

2 lives o f  the Linited States of America in Congress assembled,
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1 T I T L E  V I I — A L A S K A  R E S O U R C E S

2  S u b t i t l e  A — A l a s k a  O u t e r

3  C o n t i n e n t a l  S h e l f

4  SEC. 701. A L A S K A  L E A S I N G  A N D  D R I L L I N G  M O R A T O R I A

5 A N D  C A N C E L L A T I O N .

6  T he  O u te r  C o n tin e n ta l  S h e lf  L a n d s  A c t (43 U .S .C .

7  1301  e t  seq .) is  a m e n d e d  b y  a d d in g  a t  th e  end  th e re o f

8 th e  following:

9 “S e c . 31. A l a s k a  L e a s i n g  a n d  D r i l l i n g  M o r a -

10 t o r i a  a n d  L e a s e  C a n c e l l a t i o n .— (a) T h e  S e c re ta ry

11  sh ah  n o t  p re p a re  fo r  o r  c o n d u c t a n y  p re le a s in g  or le a s in g

1 2  a c tiv ity  an d  s h a h  n o t  ap p ro v e  o r p e rm it  a r -  d n llin g  o r

13 o th e r  ex p lo ra tio n  a c tiv ity  u n d e r  th is  A c t on lan d s  w ith in

14 th e  N o rth  A le u tia n  B a s in  p la n n in g  a re a  in  th e  A la sk a  re -

15 gion  u n til a f te r  J a n u a r y  1, 2 0 0 2 .

16 “ (b) C o n g re ss  fin d s  th a t  th e  re q u ire m e n ts  p e r ta in in g

17 to  can ce lla tio n  o f le a se s  in  sec tio n  5 (a )(2 )  o f th is  A c t have

18 b een  m e t w ith  r e g a rd  to  th e  N o r th  A le u tia n  B a r ' \  p lan - 

15 n in g  a re a  in  th e  A la sk a  reg io n . T h e  S e c re ta ry  shall in itia te

20  can ce lla tio n  o f  su c h  leases  w ith in  90 d ays a f te r  th e  d a te

21 o f  en ac tm en t o f  th is  sec tio n  in  acco rd an ce  w ith  th is  A c t." .

22 SEC. 702. A L A S K A  O C S  S U B S I S T E N C E  R E V IEW.

23 T he O u te r  C o n tin e n ta l S h e lf  L a n d s  A c t (43 LT.S.C .

24 1301  e t seq .), a s  a m en d ed  b y  sec tio n  701 o f th is  A ct, is

March 31,1992



' P:\MPB MNTBBIO i; \ENERGY-007 h x .u

74
1 f a r th e r  a m en d e d  b y  a d d in g  a t  th e  end  th e re o f  th e  fol-

2  lowing:

3 “S e c . 32. A l a s k a  O C S  S u b s i s t e n c e  R e v i e w .—

4  P r io r  to  is su in g  a n y  fiv e -y ea r p ro g ra m  u n d e r  sec tion  18

5 o f th is  A ct, c o n d u c tin g  a n y  lease  sale , o r ap p ro v in g  a n y

6  p la n  or p e rm it fo r e x p lo ra tio n , developm ent, o r p ro d u c tio n

7 ac tiv itie s  in  th e  A la sk a  re g io n  a u th o r iz e d  b y  th is  A ct, th e

8  S e c re ta ry  sh a ll com p ly  w i th  sec tio n  8 1 0  o f th e  A la sk a  N a -

9 tio n a l In te re s t  L a n d s  C o n se rv a tio n  A c t (16  T7.S.C. 3 1 2 0 ).

10 I n  a d d itio n  to  o th e r  re q u ire m e n ts , a t  th e  lease  sale s ta g e

11 th e  S e c re ta ry  sh a ll fu lly  co n s id e r th e  effects  o f exp lo ra tion ,

1 2  developm ent, a n d  p ro d u c tio n  u p o n  su b sis ten ce  u s e s .” .

13 S u b t i t l e  B — T r a n s - A l a s k a  P i p e l i n e

14 SEC. 711. RESPONSIBILITY OF RIGHT-OF-WAY HOLDER

15 T itle  I I  o f th e  T ra n s -A la s k a  P ip e lin e  A u th o riz a tio n

16 A c t (43 U .S .C . 1 6 5 1  e t  seq .) is am en d e d  b y  ad d in g  a t

17 th e  en d  th e re o f  th e  follow ing:

18 “ r e s p o n s ib il it y  o f  r ig h t - o f -w a y  h o l d e r

19 “ S e c . 2 0 8 . I n  a d d itio n  to  th e  ex is tin g  d u tie s  to  re-

20  sp o n d  to , co n ta in , a n d  c lea n  u p  oil sp ills  w ith in  th e  S ta te

21 o f  A lask a , in c lu d in g  P r in c e  W illia m  S ound , u n d e r  sec tio n

22  2 0 4 (b ) o f th is  A c t a n d  o th e r  law s a n d  re q u ire m e n ts , th e

23 h o ld e r o f th e  r ig h t-o f-w a y  sh a ll file  a n  Oil Spill C-ontin-

24  gen cy  P la n  fo r P r in c e  W illiam  S o u n d  w ith  tlie  S e c re ta ry

25 o f th e  In te r io r  a n d  o th e r  a p p ro p r ia te  a u th o r it ie s .” .

Much31,1002



F:\M Po ,VM1 *U1UW» 1 A • VW .

10

1 SEC. 712. EXXON VALDEZ SETTLEMENT FUND LAND ACQUI-

4  A c t ( 4 3  U .S .C . 1651  e t seq .), a s  a m e n d e d  b y  sec tio n  711

5 o f th is  A ct, is a m en d ed  by a d d in g  a t  th e  e n d  th e re o f  th e

6  following;

9  law, no less th a n  80 p e rc e n t o f a n y  a m o u n ts  received  by

10 th e  U n ite d  S ta te s  p u r s u a n t  to  sec tio n  2 0 7  o f  P u b lic  L aw

11  102 -229  shall b e  u tiliz ed  to  a cq u ire  la n d  a n d  co n se rv a tio n

12 easem en ts , in c lu d in g  t im b e r  r ig h ts , w ith in  th e  C h u g ach

13 N a tio n a l F o r e s t  in  th e  P r in c e  W illiam  S o u n d  re g io n  a n d

14 in  o th e r  G u lf o f  A la sk a  a re a s , in c lu d in g  K e n a i F jo rd s  N a-

15 tio n a l P a rk , A fo g n ak  Is la n d , a n d  K o d ia k  N a tio n a l W ildlife

16 R efu g e .” .

17 SEC. 713. SUBSISTENC E C L A I M S  A G A I N S T  T R A N S - A L A S E A

18 PIPELINE LIABILITY FUND.

19 S ec tio n  2 0 4 (c )(1 3 ) o f th e  T ra n s -A la s k a  P ip e lin e  A u-

20 th o riza tio n  A c t (43 U .S .C . 1 6 5 3 (c )(1 3 )) is am en d e d —

2 1  ( 1 ) b y  s tr ik in g  o u t “ a n d ” a t  th e  e n d  of sub-

22 paragraph (A);

23 (2 ) b y  s tr ik in g  o u t th e  p e r io d  a t  tlie  e n d  o f sub-

24  p a ra g ra p h  (B) a n d  in s e r tin g  in  lie u  th e re o f  a n d ” ;

25 a n d

2 s it io n .

3 T itle  U  of th e  T ra n s -A la sk a  P ip e lin e  A u th o r iz a tio n

7

8

“PUBLIC L A N D  ACQUISITION 

“ SEC. 209 . N o tw ith s ta n d in g  a n y  o th e r  p rov ision  of

March 31,1992



‘-f .' .■,'P!TT̂ — ?v - U I 1 -— i^w—■—
v • • F:\MPB\ESTERIOR\EiNERGY.007

76
1 (3) b y  a d d in g  a f te r  s u b p a ra g ra p h  (B ) th e  fol-

2  lowing:

3 “ (C) a ll in ju r ie s  su ffe red  b y  in d iv id u a ls  o r  e n ti-

4  tie s  due to  th e  im p a c t o f  a  d isch a rg e  o n  peop le  en-

5  gag ing  in  su b sis ten ce .

6  “ I n  o rd e r to  exped ite  co m p en sa tio n , th e  F u n d  sh a ll c e r tify

7  a  c lass  ac tio n  c la im  w ith  re sp ec t to  s u b p a ra g ra p h  (C ) .M.

8  T I T L E  V m — C O A L ,  O I L ,  A N D  G A S

S ubtitle A— Coal Development

Sec. 801. Coal rem ining.
Sec. 802. M etallurgical coal development.
Sec. 803. U tilization of coal wastes.
Sec. 804. Coalbed m ethane development.
Sac. 805. Surface m ining ac t im plem entation.

S ubtitle  B— Coal, OO, an d  Gas L easing

Sec. 811. F ederal coal leasing  considerations.
Sec. 812. Federal coal royalty  study.
Sec. 813. Acquired F edera l land  m ineral receip ts m anagem ent.
Sec. 814. Reserved oil and  gas.
Sec. 815. O utstanding oil and gas.
Sec. 816. Oil and gas leasing on oil shale lands.
Sec. 817. Federal onshore oil and  gas leasing.
Sec. 818. Oil p lacer claims.
Sec. 81S. Prohibition on lease issuance.
Sec. 820. Advanced secondary  and enhanced oil recovery.

Su b t it l e  C— A b a n d o n ed  Min . R eclam ation  F und

Sec. 821. A m endm ents to  Surface M ining Act.

Su b t it l e  D— H e a l t h . Sa f e t y , and  Min in g  T ec h n o lo g y  R e s e a r c h

Sec. 831. H ealth , safety, and  m ining technology research program .

9  S u b t i t l e  A — C o a l  D e v e l o p m e n t

10 SEC. 801. COAL REMINING.

11 (a) M o d i f i c a t i o n  o f  P r o h i b i t i o n .— S ec tio n  51 0  o f

12 th e  S u rface  M in in g  C o n tro l a n d  R ec la m a tio n  A ct o f  1 9 7 7

March 21.1992
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: CSSSHB 540(0&G)

Page I, line 7, after "oil;":

Insen "relating to the duty of, and charges or financial responsibility requirements related 
to that duty imposed by, the common operating agent for the holders and lessees o f the right-of- 
way agreement for the trans-Alaska pipeline system to control and contain oil discharges;"

Page 4, after line 5:
Insen a new bill section to read:

"* Sec. 4. AS 46.04.020 is amended by adding new subsections to read:
(g) The common operating agent for the holders and lessees of the right-of-way 

agreement for the trans-Alaska pipeline shall immediately contain and clean up a discharge of 
crude oil transponed by or due to the operation of the trans-Alaska pipeline system or due to 
related activities, including operation of a tank vessel while berthed at a marine terminal or while 
traveling within state waters to or from a marine terminal. A charge or financial responsibility 
requirement imposed by the common operating agent for holders and lessees of the right-of-way 
agreement for the trans-Alaska pipeline system on a tank vessel traveling on an intrastate voyage 
from a marine terminal for the purpose of containing and cleaning up a discharge of crude oil 
is subject to review by the Alaska Public Utilities Commission under AS 42.05.361 - 42.05.441. 
Review of a charge or financial responsibility requirement allowed under this subsection may 
occur at the request of a tank vessel owner, operator, or lessee, or as allowed by the Alaska 
Public Utilities Commission.

(h) The department may waive an oil discharge containment and cleanup requirement 
imposed under (a) or (g) of this section if

(1) the department determines, in consultation with the United States Coast Guard 
or the United States Environmental Protection Agency, as appropriate, that containment or 
cleanup is technically not feasible; or

-1-



(2) the cleanup or containment activities would result in greater environmental 
damage than the discharge itself."

Renumber the following bill sections accordingly.

Page 4, line 7:
Delete "sec. 4"
Insert "sec. 5"



C o n g r e s s  a n d  t h e  S t a t e  o f  A l a s k a  I m p o s e  L i a b i l i t y  a n d  
F i n a n c i a l  R e s p o n s i b i l i t y  for T a n k e r  D i s c h a r g e s  U p o n  V e s s e l  
O w n e r s  a n d  O p e r a t o r s ,  N o t  U p o n  t h e  T A P S  O w n e r s  a n d  
O p e r a t o r

* T h e  C O C  r e c o m m e n d a t i o n  t h a t  " [t]he T r a n s - A l a s k a  P i p e l i n e  
S y s t e m  ("TAPS") a g e n t  s h o u l d  c l e a r l y  m a i n t a i n  the d u t y  to  c o n t r o l  
a n d  r e m o v e  p o l l u t i o n  w i t h i n  s t a t e  b o u n d a r i e s  r e l a t e d  t o  the 
t r a n s p o r t a t i o n  o f  T A P S  c r u d e  o i l "  r e l i e s  u p o n  an e r r o n e o u s  l e g a l  
o p i n i o n .

* T h e  r e s p o n s i b i l i t y  o f  t h e  o w n e r / o p e r a t o r  o f  a v e s s e l  to 
r e s p o n d  t o  v e s s e l  spills, a n d  to  p a y  for t h e  c l e a n u p  a n d  d a m a g e s  
r e l a t e d  t o  s u c h  s p i lls, is w e l l  e s t a b l i s h e d  u n d e r  f e d e r a l  a n d  
s t a t e  law:

** A S  4 6 . 0 3 . 8 2 2  ( o w n e r / o p e r a t o r  of v e s s e l  l i a b l e  for 
a l l  p u b l i c  a n d  p r i v a t e  p r o p e r t y  d a m a g e d  f r o m  oil s p i l l s ) ;

** C l e a n  W a t e r  Act, 33 U S C  1321 ( o w n e r / o p e r a t o r  l i a b l e  
f o r  c l e a n u p  of  o i l  spills, i n c l u d i n g  c l e a n u p  c o s t s  a n d  n a t u r a l  
r e s o u r c e  d a m a g e s ) ; a n d

** T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  Act, 43 U S C  
1653(c) ( o w n e r / o p e r a t o r  of v e s s e l  a n d  T r a n s  A l a s k a  L i a b i l i t y  F u n d  
l i a b l e  for d a m a g e s  c a u s e d  b y  v e s s e l  s p i l l s ) .

* U n d e r  f e d e r a l  law, the h o l d e r  of t h e  p i p e l i n e  r i g h t - o f - w a y  
f o r  T A P S  is o n l y  l i a b l e  to c o n t r o l  a n d  r e m o v e  p o l l u t a n t s  w h e r e  
" a n y  a r e a  w i t h i n  o r  w i t h o u t  t h e  r i g h t - o f - w a y  o r  p e r m i t  ar e a  
g r a n t e d  u n d e r  t h i s  c h a p t e r  is p o l l u t e d  b y  a n y  a c t i v i t i e s  c o n d u c t e d  

b y  o r  on b e h a l f  of  t h e  h o l i e r . ..." T h i s  s u b s e c t i o n  is 

i n a p p l i c a b l e  t o  v e s s e l  s p i l l s  a b s e n t  e v i d e n c e  t h a t  t h e  s p i l l  
o c c u r r e d  as a r e s u l t  of a c t i v i t i e s  c o n d u c t e d  b y  or on b e h a l f  of 
the h o l d e r  of t h e  right- o f - w a y .

* N o n e  o f  t h e  s e v e n  p i p e l i n e  c o m p a n i e s  t h a t  o w n  T A P S ,  or
A l y e s k a  w h i c h  o p e r a t e s  it on t h e i r  b e h a l f ,  own, o p e r a t e ,  or 
c h a r t e r  t a n k e r s ;  n o r  do t h e y  m a n a g e  or c o n t r o l  them. In a d d i t i o n  
t o  t h e  n u m e r o u s  l e g a l  a n d  c o n s t i t u t i o n a l  c h a l l e n g e s  t h i s  
r e c o m m e n d a t i o n  invites, it m a kes no p r a c t i c a l  sense: C o n g r e s s  has
a l r e a d y  i m p o s e d  l i a b i l i t y  and f i n a n c i a l  r e s p o n s i b i l i t y  for t a n k e r  
d i s c h a r g e s  u p o n  o w n e r s / o p e r a t o r s ;  so has the State of Alaska.

* Also, the s t a t e  a n d  f e d eral R i g h t  of W a y  A greements, e x e c u t e d  
in 1974, d i d  n o t  a l t e r  this s c h e m e  a n d  d i d  not i m p o s e  u p o n  the 
h o l d e r s  of t h e  r i g h t  of way the r e s p o n s i b i l i t y  tc c l e a n  up  oil 
s p i l l s  f r o m  t a n k e r s  in t r a d e  w i t h  the V a l d e z  T e r m i n a l .  R a t her, 
b o t h  the c o n t i n g e n c y  p l a n n i n g  and o i l  s p i l l  r e s p o n s e  p r o v i s i o n s  of 
t h o s e  a g r e e m e n t s  i m p o s e  o b l i g a t i o n s  on t h e  h o l d e r s  o n l y  w i t h



respect  to spills from the pipe'(.ine or from the M a r i n e  Terminal 
f a c i l i t i e s .

* An i n t e r n a l  S t a t e  of A l a s k a  m e m o r a n d u m  w r i t t e n  p r i o r  to 
p i p e l i n e  s t a r t - u p  a c k n o w l e d g e d  that " [ t j h e r e  is no legal or 
s t i p u l a t i v e  r e q u i r e m e n t  for A l y e s k a  to clean up oil in Prince 
W i l l i a m  Sound. Their C ontinge ncy Plan for the Sound (i.e., beyond 
M iddl e Rock) has been volunteered...." M e m o r a n d u m  from R. Bayliss 

.tQ , j-. Rein wand (January 13, 1977) .

* The issue of w h e t h e r  A l y e s k a  has a d u t y  to c o n t a i n  and 
c l e a n u p  crude oil spills w i t h i n  state waters has b e e n  r a i s e d  in 
the Exxon V aldez litigation where it will be resolved. The very 
fact that a r e q u e s t  has b e e n  m a d e  to " c l a r i f y "  t h i s  a l l e g e d  
r e s p o n s i b i l i t y  reveals the proponents' u n c e r t a i n t y  in t h e i r  own 
a r g u m e n t s .

* In COC's p ublic m e e t i n g  on J a n u a r y  31, A D E C  t e s t i f i e d  that
t h e r e  is no c o n f u s i o n  r e g a r d i n g  w h o  t r u l y  b e a r s  t h i s  
r e s p o n s i b i l i t y  in P r i n c e  W i l l i a m  Sound: "we k n o w  w h o  the plan
h o l d e r s  are,, we k n o w  who the r e s p o n s i b l e  p a r t i e s  a r e . . . . "  An 
a t t e m p t  t o  i n e x p l i c a b l y  shift that r e s p o n s i b i l i t y  to p i p e l i n e  
ow n e r s  w h o  n e i t h e r  own n o r  o p e rate crude oil t a n k e r s  w o u l d  be 
u n l a w f u l  and f u n d a m e n t a l l y  unnecess ary. Congress' a n d  Al ask a ' s  
compre hensive oil spill response laws already place responsi bility 
for tanker spills upon vessel owners/operators.

2
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February 20, 1992

Alyeska  P ipe l in e  Service Com pany  
P revention and In itial Response Services

a Why are oil discharge prevention and contingency plans necessary?

Under federal and state law, a vessel owner is responsible for the discharge of oil 
from its vessel. Crude oil tankers transiting Prince William Sound must have oil 
spill contingency plans, contract for various spill response resources, and post 
evidence of financial responsibility. Contingency plans allow the state to determine 
whether plan holders have access to sufficient resources to protect environmentally 
sensitive areas and to contain, clean up, and mitigate potential oil spills from 
tanki rs. Tlie state also requires plan holders to demonstrate their ability to carry 
out contingency plans, including periodic training, exercises, and verification of 
ready access to equipment, supplies, and personnel. A tank vessel may not be 
operated within state waters without an approved contingency plan.

• Who are the plan holders for crude oil tankers operating in Prince William 
Sound?

As required by state law, tank vessel oil discharge prevention and contingency plans 
are held by tanker owners or operators. Alyeska operates the Trans Alaska Pipeline 
System on behalf of seven pipeline companies which own it. None of these own, 
operate, or charter tankers.

• What are Alyeska's prevention and initial response services?

Alyeska has developed an initial response plan (the Prince William Sound Tanker 
Spill Prevention and Response Plan or "Plan") which describes the services it offers 
to tanker vessels as an initial response contractor. The state has approved the Plan's 
incorporation into individual tanker contingency plans. Under the terms of the Plan 
and Oil Spill Response Services Agreem ents signed with tanker owners, operators, 
and charterers ("Contracting Vessels"), Alyeska provides response vessels, 
equipment, personnel, and training described in the Plan for as long as 72 hours 
following an oil spill. The initial response plan and the tanker contingency plans
anticipate that, during the first 72 hours after a spill, the management of the
response will transfer from Alyeska either to the appropriate Contracting Vessel or 
to the federal on-scene coordinator.

• What resources has Alyeska developed to support these services?

Alyeska has chartered escort response vessels, tugs, barges, and an oil spill recovery 
vessel. It has also purchased ocean and rapid deployment boom, seaskimmers, and 
related response equipment. In addition, Alyeska has developed area response 
centers, placed fishing vessels on contract to supplement response efforts, and 
prestaged equipment to protect hatcheries and other sensitive areas.
Escort/response vessels are used for day-to-day escort of loaded tankers in Prince
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Alyeska Prevention and Initial Response Services

William Sound as a prevention measure. Vessel crews are drilled in responding to 
large spills and in employing multi-vessel and multi-boom configurations. Storage 
capacity for recovered oil and water is unprecedented: five large barges, each 
ranging in true volume from 70,000 to 120,000 barrels, are part of the plan to 
receive collected oil and water. This capacity is also augmented by smaller barges. 
The selection of equipment has been balanced between using high-volume recovery 
equipment in the early stages of a spill, and to adjust response strategies and 
equipment as the oil becomes viscous and aged.

• During the first 72 hours of an oil spill response, how will management of the 
response be transitioned from Alyeska to a Contracting Vessel?

When Alyeska discovers or is advised that an oil spill from a covered vessel has 
occurred, it will provide the initial response, employing its response equipment and 
personnel. Alyeska will also notify the Contracting Vessel. Unless otherwise 
directed by the Contracting Vessel, or the U.S. Coast Guard, Alyeska may elect to 
manage and control the response to an oil spill of 1,000 barrels or less which can be 
contained and cleaned up by local Alyeska resources in accordance with the Plan. 
For larger spills, the company which has contracted for Alyeska's initial response 
services will assume management and control of the oil spill response either itself 
or through a third party approved by ADEC. The transfer of command and 
management of spill response operations from Alyeska must occur in a smooth and 
efficient manner satisfactory to the U.S. Coast Guard and ADEC. In addition, 
transition of spill response management could be from Alyeska to the U.S. Coast 
Guard in the event a spill response is federalized.

• Following transition of the management of an oil spill response, will Alyeska 
resources exit the response?

One of the requirements for transfer of command and management of spill 
response operations is agreement on present and future resources of people and 
equipment, including Alyeska resources. It is expected that Alyeska resources will 
remain fully engaged in a response following transition of management of spill 
response operations. As soon as reasonably practical, Alyeska's core equipment 
and personnel should be replaced in an orderly fashion with the Contracting 
Vessel's response organization and equipment so that Alyeska can resume normal 
operations at the Terminal, when tanker operations can be restored.

• IWiat will happen if a Contracting Vessel fails to assume management and 
control o f an oil spill response within 72 hours?

Under the terms of the response services agreement, Alyeska may tender 
management of the oil spill response directly to the U.S. Coast Guard, and acquire 
additional equipment and personnel, all at the Contracting Vessel's expense. When 
the spill management is federalized, Alyeska resources will be placed as directed by 
the U.S. Coast Guard.

****
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KENAI PENINSULA GAG COS 
RESOLUTION * 2 -2

A RESOLUTION O f THE KENAI PENINSULA CAOCUfl SUPPORTING HB 5 4 0  AND 
TESORO ALASKA.

WHEREAS/ HB 5 4 0  p r o v i d e s  R e s p o n s e  A c t io n  C o n t r a c t o r s  (RACs) 
l i m i t e d  l i a b i l i t y  u n l e s s  t h e  RACs a c t s  w i t h  g r o s s  n e g l i g e n c e /  
w i l l f u l  m i s c o n d u c t /  c a u s e s  p e r s o n a l  i n j u r y /  w r o n g f u l  d e a t h  o r  
a a t s  c o n t r a r y  t o  t h e  d i r e c t i o n  o f  t h e  s t a t e  o r  f e d e r a l  o n - s c e n e  
c o o r d i n a t i o n ;  a n d /

WHEREAS/ i t  i s  i m p e r a t i v e  t o  h a v e  u n i f o r m  l i a b i l i t y  s t a n d a r d s  t o  
a t t r a c t  RACs t o  e s t a b l i s h  i n  A la s k a ;  a n d ,

WHEREAS, t h e  a b s e n c e  o f  l i m i t e d  l i a b i l i t y  f o r  RACs w i l l  
n e g a t i v e l y  a f f e c t  t h e  d e v e lo p m e n t  o f  RACs t o  e s t a b l i s h  i n  A l a s k a .  
S h i p p e r s  m ay t h e n  b e  p r e v e n t e d  fro m  s h i p p i n g  h e a t i n g  f u e l /  g a s ,  
d i e s e l  f u e l  f o r  e l e c t r i c a l  g e n e r a t i o n  a n d  o t h e r  h a s a r d o u s  
m a t e r i a l s /  g a s o l i n e /  c r u d e  a n d  o t h e r  n o n - c r u d e  p r o d u c t s ;  a n d /

•
WHEREAS, e i g h t e e n  o t h e r  o o a s t a l  s t a t e s  h a v e  p a s e e d  s i m i l a r  

l i m i t e d  l i a b i l i t y  RACS l a w s ;  a n d /

WHEREAS, T e s o r o  A la s k a  i s  a n  A la s k a n  s h i p p e r  w h o se  a b i l i t y  
t o  o p e r a t e  w o u ld  b e  g r e a t l y  j e o p a r d i s e d  w i t h o u t  t h e  p a s s a g e  o f  HB 
5 40  a n d  t h e  s u n s e t  o f  HB 196 on  J u n e  3 0 ,  1 9 9 2 ; a n d ,

WHEREAS, T e s o r o  A la s k a  c o n t r i b u t e s  s u b s t a n t i a l l y  t o  t h e  
eco n o m y  a n d  t a x  b a s e  o f  t h a  K e n a i  P e n i n s u l a  a n d  A l a s k a .

THEREFORE, BB I T  RESOLVED, t h a t ,

g g g U o n .  1 1 T he  K e n a i  P e n i n s u l a  c a u c u s  u r g e s  p a s s a g e  o f  HB 
5 4 0  b y  t h e  A la s k a  S t a t e  L e g i s l a t u r e .

S e c t i o n  _3Lt C o p ie s  o f  t h i s  r e s o l u t i o n  b e  d i s t r i b u t e d  t o  
G o v e rn o r  w a i t e r  J .  H i o k e l ,  t h e  A la s k a  s t a t e  L e g i s l a t u r e ,  a n d  
T e s o r o  A l a s k a .

ADOPTED BY THE KENAI PENINSULA CAUCUS, t h i s  1 3 t h  d a y  o f  
A p r i l ,  1 9 9 2 .

J a m e s  e . C a r t e r ,  i r . , P r e s i d e n t

i l l i a m s ,  S e c r e t a r y PoaMfbrandft> uumftulm«mo7671

|V^ - /  A m v  f - y



D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY  
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

M E M O R A N D U M  April 15, 1992

SUBJECT: Sectional analysis (CSSSHB 5 4 0 ())

TO: R epresentative Bill Hudson

FROM : Michael F. Ford ' T '
Legislative Counsel

- The following is a section by section analysis of CSSSHB 5 4 0 ( ), dated 4/14/92:

Section 1 - Limits the liability o f the state for certain registration, approval, and 
response activities related to oil spills.

Section 2 - Provides that the limitation on liability provided to oil spill response 
action contractors under AS 46.03.825 is an exception to the strict liability imposed 
under AS 46.03.822.

Section 3 - Provides that the actions of a response action contractor do not qualify 
as third party acts that would relieve liability imposed under AS 46.03.822(b)(1)(B).

Section 4 - Am ends the definition of "damages" to include the meaning given in 
AS 46.03.824.

Section 5 - Provides limited liability for a response action contractor who responds 
to an oil spill and whose actions are consistent with a  contingency plan or as 
otherwise directed by the federal or state on-scene coordinator.

Section 6  - Provides exceptions to the limited liability granted under AS 46.03.852(a).

Section 7 - Adds a definition of "registered".

Section 8  - Provides that a person liable under AS 46.03.822 may not use the defense 
provided in AS 46.03.822(b)(1)(B) for damages caused by a response action 
contractor. Provides that except as provided under subsection (e), AS 46.03.825 does 
not apply to the liability of a person other than a response action contractor.

240 Main Street, Suite 500
Juneau, Alaska 99801-2101
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Section 9 - Prohibits approval of a contingency pian that relies on an oil spill 
response action contractor, unless the contractor is registered under AS 46.04.035.

Section 10 - Establishes a program  to  register oil spiil response action contractors. 
Specifies certain regulations that must be adopted  by the departm ent.

Section 11 - Repeals certain sunset provision enacted by ch. 92, SLA 1991.

Section 12 - Transition section.

Section 13 - Retroactive effective date for section 11.

Section 14 - Applicability section.

Section 15 - Effective date.

Section 16 - Effective date.

M FFdm b
92-088.1mb



R E C E I V E D  M A R  2 5 198?

"The mission ot the Council is to ensure 
the sale operation o l the oil terminals, 

tankers, and facilities in Cook Intel 
so that environmental impacts associated 

with the oil Industry are minimized "

n  c  a  c
March 20, 1992

The Honorable Cliff Davidson 
Alaska State Legislature 
P. 0 . Box V
Juneau, Alaska 99811 

Dear Representative Davidson:

The Cook Inlet Regional Citizens Advisory Council (Cook Inlet RCAC) is a non-profit corporation 
organized exclusively for charitable, scientific, literary or educational purposes, within the 
meaning of Section 501 (C)(3) of the Internal Revenue Code of 1986 as amended, including 
without limitation the oversight, monitoring, assessing and evaluation of oil spill prevention, 
safety and response plans, terminal and oil tanker operations, and environmental impacts of oil 
tanker and oil terminal operations in Cook Inlet under the provisions of Section 5002 of the Oil 
Pollution Act of 1990.

On March 14, 1992, the Board of Directors voted to endorse a statutory simp'e negligence 
standard for response action contractors and expressed support for the introduction of 
legislation which provides for limited statutory immunity for “vessels of opportunity" that are 
not provided with indemnification purs-ant to a contractual agreement. It is the position of Cook 
Inlet RCAC that the State of Alaska should do all within its powers to protect the environment and 
natural resources of this state, including its people. The Board believes enactment of a 
statutory simple negligence standard will provide the state with the necessary protection and 
ensure rapid response to an oil spill.

In addition to taking action on this issue the Board also took action in expressing opposition to 
the enactment of sponsor substitute for House Bill 540 (SSHB 540). Since the Council meeting 
of March 13-14, 1992 further modifications have been made to this proposed legislation. Cook 
Inlet RCAC respectfully requests the Council be kept informed of h tarings and provided copies of 
any new language or legislation which are introduced and/or acted upon prior to the end of the 
legislative session.

In considering these issues Cook Inlet RCAC also discussed HB 196 which was enacted during the 
1991 legislative session. The Board of Directors voted in favor of allowing HB 196 to sunset in 
June 1992.

_______________ C ook  Inlet R eg ional C itiz en s  A dvisory  C ouncil________________
11355 Frontage Rd. • Suite 228 • Kenai, Alaska 99611 • <r *7) 283-7222 • FAX (907) 283-6102



As mentioned, Cook Inlet RCAC would appreciate being kept informed on these Issues. Should you 
have any questions regarding the Council’s position please do not hesitate to contact me either 
through our office (283-7222) or home (235-8252).

Sincerely,

Us 4 /* -*
y^/i C&o (■*.{,c
Ken C a s tn e r - ^ /
Cook Inlet RCAC 
Board of Directors

cc: Cook Inlet RCAC Directors
P,.nce William Sound RCAC 
Citizens Oversight Council on Oil 
and Other Hazardous Substances
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U C I M
UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 • Kenai, A laska 99611 - 0389 
(907) 283-3600 • FAX (907) 283-3306

March 26, 1992 Sent by telefax - hard copy to follow

Rep. Cliff Davidson
Chair, House Resources Committee

Subject: CS FOR SPONSOR SUBSTITUTE FOR HB 540 (O & GJ

Dear Rep. Davidson,

United Cook Inlet Drift Association (UCIDA) represents the 585 
salmon drift permit holders in Upper Cook Inlet. Some 350 permit holders 
are current members of our association. UCIDA is also active at the state and 
federal levels as a member of the Executive Committee of United Fishermen 
of Alaska (UFA).

UCIDA opposed HB 196 which was passed with a one year sunset 
provision last year. CS for HB 540 is even a lesser standard of liabiUty than 
HB 196 and, arguably, even a lesser standard than that found in Federal law. 
Both HB 196 and CS for HB 540 represent poor public policy. I've enclosed 
our comments from last year on HB 196. These comments are fully 
applicable to CS for HB 540.

HB 196 should be allowed to sunset and we should return to the 
standard of "negligence".

As an active member of the Oil Reform Alliance (ORA), UCIDA is in 
agreement with the stand ORA has taken on this issue. It could be inferred 
from some of our comments on HB 196 that UCIDA feels that Alyeska is a 
RAC. We feel that studies undertaken by the Citizens Oversight Council, 
make it clear that Alyeska is required to respond to TAPS spills and that 
Alyeska is NOT a "voluntary" RAC. Furthermore, UCIDA feels that if Alyeska 
continues to claim to be a RAC and that, therefore, it is not required to 
respond to all TAPS spills, then the legislature must protect the public 
interest and require the Pipeline operators to create a response organization 
that Mil respond.

UCIDA represents fishermen who were severely impacted ty  two 
TAPS spills in three years - Glacier Bav (1987) and Exxon Valdez (1989) .The 
issues of responce and liability, therefore, are of vital interest to our 
members.

As a final comment. I would like to note that the Cook Inlet Regional



Citizens Advisory Council created by OPA 90 is also opposed to this 
legislation.

I would appreciate it if you would distribute a copy of this letter and 
our comments on HB 196 to the members of your committee.

Theo Matthews 
Administrative Assistant

cc: House Sponsors, CS FOR HB 540
Senate Special Committee on Oil and Gas
Citizens Oversight Council
CIRCAC
Oil Reform Allianace 
UFA

Sir



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, A laska 99611 - 0389 

(907) 283-3600 • FAX (907) 283-3306

April 10. 1991

Representative Cliff Davidson 
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES CS for HB 196 & ITS OBJECTIVE OF FURTHER 
LOWERING LIABILITY STANDARDS FOR RAC'S.

In both 1989 & 1990, the Alaska legislature lowered the standard of 
liability for RAC's from the normal standard of "strict liability", i.e. liable for 
whatever injuries the person caused, whether he was negligent or not.

Presently

1. RAC's are ONLY liable if they are negligent or engaged in intentional 
misconduct.

2. RAC's are ONLY liable when his or her own acts or omissions cause 
injuries.

3. In 1989, legislature stated that:
"To show negligence by a response action contractor, a claimant must 

show that the acts or ommissions of the contractor under the response 
action contract were not in accordance with generally accepted professional 
standards and practives at the time their response action services were 
performed.

4. Negligence is found ONLY when it would be unreasonable to act as 
the liable party did. in the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of all 
RAC's - including fishermen and local communities. Ucida feels that no 
change is needed.

UCIDA would, however, like to comment on the actual issue that 
appears to us to be driving this legislation. Alyeska has imposed on Tesoro 
financial requirements in a format that is directly actlonalble. To the best of 
our knowledge such coverage that exceeds the $20 million ball park is 
impossible to get. Alyeska then requires $1 billion of such coverage of 
Tesoro. Tesoro then feels obliged out of self preservation to promote



legislation that will reduce Alyeska's liability exposure to incidents of gross 
negligence in the hope that, if successful. Alyeska will impose requirements 
that Tesoro can meet.

UCIDA regards the above scenario as little less than blackmail on the 
part of Alyeska. What will prevent them from requiring $5 billion in directly 
actionable insurance next year? UCIDA does recognize, however, that Tesoro 
has a legitimate problem with this bonding requirement - it literally has 
been placed by Alyeska between the proverbial rock and a hard spot. UCIDA 
has expressed both of these sentiments to our local Borough Assembly and 
to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing 
this legislation - which is not needed- with language that addresses the real 
issue - bonding requirements that are reasonable but that can be capped in 
some manner to prevent industry from using them as a lever to undermine 
good public policy.

We would like to suggest two possible options:

1) Legislation that would limit a RAC’s ability to require proof of 
financial responsibility to a level no greater than that required by the state in 
AS 46.04.040. UCIDA understands that the level set in AS 46.04.040 should 
not be static - it clearly will be adjusted from time to time by the legislature 
to conform to good public policy.

2) If an RAC requires bonding requirements above those set in AS 
46.04.040, then the RAC should be required to accept oil pollution 
insurance syndicate coverage.

In conclusion, UCIDA does not support changing current state liablility 
statues. Even the concept of a sunset provision and a 30 day 
window is poor public policy. Alyeska and other similarilly situated RACs will 
turn  over spill resonse to any spiller well within the 30 day window. 
Legislation is needed to address Tesoro's immediate dilemma and the 
general issue of bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant 
UCIDA



cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer 
Rep. Gall Phillips 
Rep. Mike Navarre 
Rep. Jim Zawacki 
Kenai Borough Assembly 
Mayor Don Gillman 
Gene Burden, Tesoro 
Oil Reform Alliance 
UFA



U C I M
UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 • Kenai, A laska 99611 - 0389 
(907) 283-3600 • FAX (907) 283-3306

April 16, 1991

Representative Cliff Davidson 
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA would like to follow-up on our comments of April 10, 1991 on 
CS for HB No. 196. UCIDA continues to oppose this legislation since we feel 
it represents bad public policy nd does not address or resolve the very 
issue that appears to be driving it - bonding requirements imposed by one 
sector of private industry (Alyeska) on another sector of private industry 
(Tesoro).

UCIDA doubts that public legislation will ever be able to resolve 
disputes between members of the private sector. To attempt to help one - in 
this case Tesoro - merely leaves the state vulnerable to open ended demands 
by the other - in this case Alyeska.

As we remarked on April 10, 1991, even if this legislation were to 
pass, what would prevent Alyeska from requiring $5 billion in directly 
actionable insurance next year?

Even though UCIDA does not support this legislation, we feel 
compelled to comment on a few points:

1) Sec 46.03.825 (a)

Speaks to an act or omission "not contrary to an order of the 
federal or state on-scene coordinator". The obvious defense in court 
of a RAC will be that if "we weren't told not to do it, we are not 
liable".

The point should be that w hen a RAC is acting under the 
direction of the federal or state coordinator, then some changes in 
liability rules might be expected.



2) See,-.46,03,825 (a)(2)
Gross negligence is not defined by AS 46.03.823(a). However, 

"negligence" is defined by AS 46.09.823(a), therefore, whatever the 
definition of "gross negligence" may come to be, we know that the 
result of this seciton will be that a RAC whose acts or omissions 
under the response action contract was not in accordance with 
generally accepted professional standards and practices at the time 
their response action services were performed, will not be liable in 
many instances.

3) Sec. 46.03.825(aH31

Two points should be made:

a) "Substantially deviated" is not defined and we believe the 
standard should in any event be "deviated". We understand that 
Industry would like a definition agreed to for the phrase 
"substantially deviated" and would propose that if industry would 
give us their defintion of "gross negligence" then perhaps an agreed 
definition of "substantially deviated" would be appropriate.

b) The and portion of 46.03.825(a)(3) seems clearly designed as 
another loophole designed for the use of 2nd and 3rd party RAC's 
who have not "previously agreed to comply with the terms of that 
plan". Further, it is often the case that a RAC will not be working for 
the parties responsible for the release. In this event, it appears you 
revert back to the "gross negligence" standards as a claimants' only 
grounds for action. If a RAC does not agree to comply with the oil 
contingency plan, they clearly should be afforded no relaxation in 
liability standards. The and portion of AS 46.03.825(a)(3) should be 
deleted.

In conclusion, UCIDA will continue to oppose the relaxation of liablility 
standards for RACs as a means of trying to resolve a dispute between 
members of private industry. If, however, the committee passes out this bill, 
a 1 year "sunset provision" would be appropriate. With such a provision, the 
committee could at least determine if the goal of affording Tesoro some 
relief was met and perhaps by then the legislature will be prepared to 
address the issue of bonding requirements.

Sincerely,

Theo Matthews 
Administrative Assistant



Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gall Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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April 23, 1991

Representative Dave Donley 
House Judlciaiy Chair

Dear Rep. Donley.

United Cook Inlet Drift Association (UCIDA) represents some 400 of 
the 585 Cook Inlet salmon drift permit holders. UCIDA would like to 
express our continued opposition to CS for House Bill No. 196 which was 
reported out of House Resources.

You have already received two presentations we made to House 
Resources on April 10 and April 16, 1991. Rather than repeat our positions 
we will try and breifly summarize:

1) C urrent liability s ta tu tes  for RACs in fact do comprise Good 
Sam aritan concepts. In 1989 and again in 1990, the legislature limited RAC 
liability. RACs are currently liable only for their own acts or omissions which 
cause damages if those acts or omissions "were not in accordance with 
generally accepted professional standards and practices at the time their 
response action services were performed. "(AS 46.03.823(a)).

2) Current liability statutes constitute good public policy in balancing 
the public's in terests and the legitimate concern of RACs, Under current 
legislation, damaged parties are not covered under all possible scenarios. 
This fact is outweighed, in part, by the public good that is served by a 
prompt response by RACs doing their best - i.e. "performing in accordance 
with generally accepted professional standards ... etc."

3) CS for HB 196 does no t address the  issue th a t is driving th is 
legislation - bonding requirements by Alyeska - the "Seven Sisters" (B.P., 
Exxon, ARCO, Unocal, Mobil, Amarada, Hess, & Phillips) - th a t Tesoro 
cannot m eet. No one should be under any illusion that this is anything other 
than strong arm tactics by Alyeska aimed at lowering its own liability 
standards.

Recently, RACs other than Alyeska have jumped on the band wagon. It 
is only natural for any private enterprise to seek to insulate itself as much as 
possible from any liability for its actions. We would remind the committee 
that there has never been a spill In Alaska for which a RAC could not be 
found. Indeed. RACs fell all over themselves to get a piece of the action after



the Exxon Valdez spill. Finally, in this regard, to the best of our knowledge 
the only RAC alleged to have acted negligently during the Exxon Valdez was 
Alyeska.

Alyeska has made statements referring to the "simple negligence" 
standard and how if it responds according to its plan with the state, but 
loses some oil from a boom, it could be held liable (Clarion 4 /18 /91 , 
enclosed). This leads us to conclude that Alyeska either has not read AS 
46.03.823(a) or that they are not prepared to fully Inform the public about 
current state statutes.

It is obvious who stands to benefit from *he lowering of RAC liability 
standards. The other side of the coin is that the cost of damages will shift to 
someone else.

Who may suffer? Since "strict liability" for an RAC's own acts or 
omissions has been already removed by current legislation for most 
instances, injured parties currently must show negligence - i.e. currently 
litigation is necessary to show that the RAC did not act "in accordance with 
generally accepted professional standards ...etc."

CS for HB 196 purports to place liability for tlie acts or omissions of a 
RAC for which the RAC is not liable under AS 46.03.823 (gross negligence) 
on the party strictly liable for tlie spill as defined In AS 46.03.823(a).

UCIDA has some doubt about the responsible party being forced to 
assume liability for damages caused by a RAC not directly under its control, 
let alone the actions of 2nd & 3rd party RACs or volunteers. Indeed, it is 
somewhat surprising that attorneys for those owners who might be held 
strictly liable for the release are not very actively opposing this shift of 
liability on to their clients.

However, if we concede that it may be possible to shift this legal 
liability to "responsible parties strictly liable" for the release, UCIDA 
contends that for negligent acts by RACs, victims will often have no practicle 
or legal resource for compensation for the following reasons:

A) The responsible party may be unknown.
B) The responsible party may have few if any assets.
C) Under AS 46.03.758 3(h), the responsible party is not liable for

civil penalties if the discharge occurred solely as a result of:
1) An act of God,
2) An act of a third party with whom the person charged has

not been made jointly & severally liable,
3) A negligent or intentional act of the state of Alaska or the

United States, or
4) An act of war

Finally, UCIDA understands the provisions found in the Federal Oil



Pollution Act of 1990 (Sec. 4201) are being cited as precedents for the 
present legislation. Federal legislation of this type represents the lowest 
common denominator in terms of liability standards. Alaska and many of its 
fishing organizations, including UCIDA, fought long and hard to maintain tlie 
state's rights to craft legislation and set liability standards higher than the 
federal standards. The House Senate Conference Committee which drafted 
this legislation was not receptive to Input from the public with repect to 
limiting industry liability.

In  c o n c lu s io n :

1) Tesoro has a legitimate concern with its bonding requirements, and 
UCIDA requests that to tlie extent possible this legislation be recrafted to 
address the bonding issue.

2) Legislation probably cannot be expected to resolve this dispute 
between members of the private sector.

3) Current liability standards represent good public policy and does 
not cover damages for all instances.

4) By using the gross negligence standard, the State will greatly 
increase the instances where damages from negligence cannot be recovered. 
Further, 2nd and 3rd party RACs subject only to a gross negligence standard 
pose a great risk to the public.

5) CS for HB 196 will add another layer of legal protection for RACS 
and reponsible parties and added expense for victims. Even if liablility can 
be legally shifted from RACs, victims will first have to go to court to attempt 
to show that the RAC was grossly negligent. Failing this, no responsible party 
would accept that liability.

UCIDA appreciates this opportunity to address your committee. 

Sincerely,

Theo Matthews, Administrative Assistant

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer 
Rep. Gail Phillips 
Rep. Mike Navarre 
Rep. Jim Zawacki 
Kenai Borough Assembly 
Mayor Don Glllman 
Gene Burden, Tesoro 
Oil Reform Alliance 
UFA
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dyeska blasted for billion-dollar bond
ATHY BROWN 

nsula Clarion

orough Mayor Don G ilm an W ednesday 
led Alyeska P ipeline S erv ice Co. fo r 

it he calls an "un reasonab le" dem and 
threatens to shut dow n Tesoro-Alaska 

•oleum Corp.'s N ikiski refinery.
Jyeska is requiring Tesoro to com e up 
.1 a $1 billion bond to continue shipping 
from the Alyeska p ipeline term inal in 
dez to Cook Inlet.

Tesoro officials say they c a n ’t possibly 
m eet the requirem ent. A nd since they get 
90 percent o f the crude oil for their N ikiski 
refinery from Valdez, the re fine.y would be 
in serious trouble if it w as no longer able to 
ship from there, said Tesoro vice president 
Gene Burden.

G ilm an said the m ajo r m em ber com pa­
n ie s  o f  A ly esk a  —  E x x o n , B r it i s h  
Petroleum and ARCO —  are using Tesoro 
as a pawn in order to pressure the Legisla­
ture to pass a bill restricting A lyeska’s lia­

bility in the event o f  a spill.
"T h e y ’re  u sing  T esoro ," G ilm an said . 

"T bey 're  being unreasonable."
But A lyeska spokesperson M am ie Isaacs 

said the $1 billion requirement is necessary 
because o f  the liability  A lyeska could be 
su b je c t to  i f  i t  responds to a sp ill from  
Tesoro or another shipper in Prince William 
Sound.

“A lyeska serves as the initial response 
action contractor fo r those vessels calling at 
the term inal in Valdez," she said. "Because

o f  the  s t a t e 's  l ia b i l i ty  re q u ire m e n ts , 
A lyeska ... ask ed  the ow ner-operator or 
charter o f  the v esse ls  to p ledge a billion 
dollar bond, w h ich , sim ply put, indicates 
(hey would have access to funds to manage 
the claims arising from a spill."

The other five com panies operating ves­
sels in P rince W illiam  S ound —  Exxon, 
BP, A R C O , S h e ll and  C h ev ro n —  have 
been able to com ply with the $1 billion re­
quirement, m ainly by pledging $1 billion in

Sa*  ALYESKA, back  paga
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Alyeska: Company says state’s liability laws are to blame
Continued from p«g« 1

corporate assets.
But Tesoro can’t do that, B ur­

den said.
“All five o f  those other com pa­

nies are very, very  large com pa­
nies," be said. “O ur w hole com pa­
ny’s only worth $200 m illion. To 
come up with a bond of a  billion 
dollars is just not possible;’’

He thinks Tesoro should no t be 
required  to  p u t u p  as la rg e  an 
am ount as the o th e r  co m p an ie s  
because Tesoro transports only  a 
small percentage o f  the o il com ­
ing from the term inal, its tanker 
loads are much sm aller, and it has 
taken many preventive m easures, 
including the recent in troduction  
of a double-bottomed tanker.

A lyeska an d  T e s o ro  h a v e  
worked out a tem p o rary  a g re e ­
ment that allows Tesoro to contin ­
ue operating in  the S ound  u n til 
June 1 with $1 b illio n  in  in s u r ­
ance, rather than a b o n d  

Alyeska says it m ay  lo w er its 
requirem ents i f  th e  L e g is la tu re

passes a bill lim iting A lyeska’s li­
a b ility  in  case  p ro b le m s  occu r 
when it responds to a  spill.

"The core o f  the problem  rests 
w ith  the s ta te ’s cu rren t liab ility  
laws," Isaacs said.

T h e  w ay the law  stan d s  now, 
the standard o f liability is “simple 
n eg lig e n c e ,"  w h ich  Isa a c s  said  
could  m ean i f  A lyeska responds 
a c c o rd in g  to  its  p la n  w ith  the 
state, but inadvertently loses some 
oil from a boom, it could be held 
liable.

A lyeska w ants the standard  of 
liability for.a spill responder to be 
"gross negligence," w hich is hard­
er to  p rove in  court than sim ple 
negligence.

Tesoro  also favors su ch  a bill 
because it would lim it the liability 
for the Cook Inlet spill response 
cooperative o f w hich Tesoro is a 
member.

But fishing and environm ental 
groups are opp jsed  to the idea be­
cause they believe it w ould lessen 
the incentive for sp ill responders 
to be prepared.

A  c o m p ro m is e  b i l l ,  w h ic h  
sought to lim its liability but only 
fo r the first IS days a fte r a spill 
and only  i f  a com pany does not 
“ su b s ta n tia lly  d ev ia te "  from  its 
contingency plan, was passed  out 
o f the  House Resources C om m it­
tee Tuesday.

B u t A ly e s k a  is n o t s a t is f ie d  
w ith  th e  la n g u a g e  in  th e  b i l l ,  
Isaacs said . “T he bill is  help fu l, 
b u t i t  d o e s n ’t go  q u i t e  fa r  
enough," she said. "W e  fee l p- 
sent language does not allow  us to 
relax our liability standards."

M ayor Gilman also favors leg­
islation  lim iting spill responders’ 
liability  because the K enai P enin­
sula B orough is a m em ber o f  the 
Cook In le t response cooperative  
and taxpayers could also be held 
liable for problem s resulting from 
the c o o p e ra tiv e 's  re sp o n se  to  a 
spill.

B ut Gilman, a form er state sen­
ator, does not believe the legisla­
tion w ill pass. He says the b ill has 
to ge t th rough  tw o m ore H o u se  
c o m m ittee s  and  the fu ll H o u se

and the Senate, and he d o esn ’t be­
lieve that will happen in  the re ­
maining 34 days o f  the legislative 
session.

H e believes A ly esk a  is  being 
inflexible about the bill.

“They don't want anything less 
than gross negligence," he said. 
“ W hat I th ink  is h a p p e n in g  is 
Alyeska is trying to get the gross 
negligence standard, an d  they’re 
doing it on the backs .of Tesoro.”

“The big three (Exxon, BP and 
A R C O ) are using th is  th ing  un ­
m e rc ifu lly  and u n n e c e s s a r ily ,’’ 
G ilm an said.

I s a a c s  says (h a t A ly e s k a  is  
“very sympathetic to T eso ro ’s sit­
uation.”

"W e would like to find a  way to 
accommodate Tesoro's needs and 
s t i l l  p ro te c t th e  c o m p a n y ’s 
(A lyeska’s) liability," she said.

Som e of Tesoro’s supporters in 
b o ro u g h  and sta te  g o v e rn m e n t 
h a v e  su g g e s te d  th e  A ly e s k a  
ow ner companies are try ing  to put 
Tesoro out of business, bu t Isaacs 
den ies that and G ilm an  says he

does not believe th a t's  the case, 
either.

“B ut i f  th a t 's  the fallout, they 
could care less," he said. "The big 
guys ju st d o n ’t care. They could 
care  less i f  th is  re finery  closed 
dow n."

T he K enai P eninsu la Borough 
Assembly cares a great deal, how­
ever.

Tesoro em ploys about 150 peo­
ple on the borough, according to 
Burden. The com pany provides a 
good chunk o f  borough tax rev­
enues.

The Borough A ssem bly unani­
mously passed a resolution Tbes- 
day n ight, w h ich  w as supported 
even by fishing groups, urging the 
L e g is la tu re  to  in te rv e n e  on 
Tesoro’s b eh a lf

B u rd e n  s a y s  i f  T eso ro  and 
A lyeska c a n ’t com e to  an agree­
ment, Tesoro w ill file suit against 
th e  p ip e l in e  c o m p a n y , w h ich  
would include seeking an injunc­
tion to allow the com pany to con­
tin u e  s h ip p in g  o u t o f  P rin ce  
William Sound after June 1.
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UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 • Kenai, A laska 99611 - 0389 
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November 14, 1991

Mr. Larry Smith, Chair 
CIRCAC PROPS Committee 
Kenai, Alaska 99611

Dear Mr. Smith,

I have reviewed the 10/28/91 DRAFT Report prepared for your 
committee by Mr. Mertz.

This report and others currently underway are a result of the passage 
last legislative session of HB 196 which effectively reduced the standard of 
liability from simple to gross negligence for RACs. UCIDA continues to 
oppose this reduced standard as bad public policy. Rather than detail our 
concerns in th is letter, I have attached our comments to the 1990-91 
Legislature for your Committee’s information.

As noted in our letter of April 10. 1991, to Rep. Davidson, UCIDA feels 
that the passage of HB 196 relates not to good public policy but to what we 
feel was a temporarily successful attempt by Alyeska to blackmail Tesoro into 
spearheading a drive to reduce Alyeska's liability exposure as a RAC. Further, 
UCIDA recognizes the economic importance of Tesoro to the residents of 
Kenai Peninsula.

Two major issues drove and continue to drive the Alyeska/Tesoro
issue:

1) The "direct action" bond originally demanded, i.e. the type of bond 
required, and the dollar amount of the bond required by Alyeska, and

2) Tesoro’s natural desire to continue operations and the hope that 
passage of HB 196 would lead Alyeska to change its demands.

In the Specific Proposal Analysis of the RFP for the Mertz study:

• # 1 (b) addresses bonding requirements.

• #4 asks for an analysis of the effect of granting limited or complete 
immunity to RAC’s.

It is with respect ot these two requests that I would like to address 
the majority of my comments.



B o n d i n g  Requirements: T y p e  a n d  A m o u n t

T y p e

The D ra f t discusses the amount of "financial responsibility" 
requirements in several places but does n&£ mention the various "forms or 
types" these requirements may take. Given the importance of this issue to 
Tesoro and Kenai Peninsula residents, I recommend that Mr. Mertz:

1) Analyze the difference between a "direct action bond" and "a 
combination of general business liability coverage" found in the Draft 
on p. 19.

?) Analyze whether or not a "direct action" demand by an FAC is even 
"reasonable" in light of the fact that all claims must be adjudicated and 
no insurance monies will be distributed to anyone prior to some final 
judgement.

3) Investigate the maximum amount of "direct action" coverage that is 
currently available.

4) Analyze what, if any, options are available for the State to require in 
statute that RAC's accept "a combination of general business liability 
coverage, ..." as noted in the Draft on p. 19.

5) Analzye whether or not a demand for a "direct action" bond in 
amounts that a RAC is aware are not available would constitute a 
criminal or civil offense - e.g. anti-trust or similiar statutes.

Amount

As noted above, we feel that Tesoro clearly hoped that the passage of 
HB 196 would lead to Alyeska changing both the type - direct action- and 
am ount - $1 billion - of financial responsibility required of Tesoro. 
Apparently. Alyeska did drop the direct action requirement but, as noted by 
Mr. Mertz on p. 19, Alvcska raised ra ther than  lowered Its financial 
responsibility requirements for Tesoro.

In his Sum m ary  of Insurance Requirements on p. 19. Mr. Mertz 
merely notes that "the amount of financial responsibility required by Alyeska, 
however, appears unique." Mr. Mertz noted on p. 19 that "this requirement 
has caused a considerable amount of difficulty... and was the prime 
motivating factor behind passage of the bill which became AS 46.03.825, 
limiting RAC liability". Therefore, I feel that the public - whose interests 
CIRCAC should represent - should expect an in depth analysis of this 
requirement.

As noted in our correspondence with the legislature, given the current 
state of affairs, UCIDA can see nothing to theoretically prevent Alyeska next 
year from raising Its financial responsibility requirements for Tesoro to $10



billion unless the legislature passes a bill exempting Alyeska from liability 
even in cases of gross negligence.

I would suggest the following be investigated by Mr. Mertz:

1) Can the state legally limit the demands place by one sector of 
private industry on another sector of private industry. If so. for what 
reasons?

2) Can the State require that an RAC adjust its financial responsibility 
requirements based on the capacity of a tanker - e.g. If Exxon must 
provide $1 billion for a super-tanker could the maximum demand for 
"1/2 a super-tanker" be limited to $500 million?

3) How have other states addressed this Issue?

4) Are anti-trust or other civil offenses Issues potenially at play?

The Draft by Mr. Mertz, covers a wide range of issues very well - but in broad 
strokes. UCIDA hopes there is time and adequate funding available for Mr. 
Mertz to provide a more in depth analysis of the two bonding issues we have 
raised. Further, UCIDA is aware of Mr. Mertz's past work in this field as 
Assistant Attorney General and would therefore hope that recommendations 
accompany his analysis.

Effects of Granting Limited Immunity to RACs

As noted in my introduction, UCIDA feels that the current statute AS 
46.03.825 was not necessary and represents a bad public policy that 
resulted from the demands of one sector of private industry on another 
sector of private industry. The ultimate irony of the situation is that this 
further limitation of RAC liability did not even really produce the desired 
results for Tesoro.

Section #4 of the Specific Proposal Analysis ask 'What is or would be 
the effect of granting limited or complete immunity to response action 
contractors?" Throughout the Draft Mr. Mertz makes references to concerns 
the public should note. I would reccomend:

1) A more detailed analysis of the changes made by the legislature in 
1989 and 1990 and the resulting status of RAC liability prior to the passage 
of AS 46.03.825 in 1991.

2) The "upside" benefits from the passage of AS 46.03.825 from the 
perspective of a RAC is clear in the DRAFT. Mr. Mertz lists some questions 
which clearly require answers on p. 11 and also discusses the concerns the 
public should have IN THE ABSENCE OF A RESPONSIBLE PARTY . p.22-23.
I would suggest the FINAL MANUSCRIPf should include a section listing all



of the identified "downside effects" for the public that have resulted from 
the passage of AS 46.03.825 as it is currently worded and any 
recommendations that Mr. Mertz has to offer. In this regard, I hope our 
comments to the legislature in 1991 may be of some service.

UCIDA appreciates the opportunity to comment. The DRAF 
represents a good initial effort effort and I hope my comments can be of 
some use to your Committee.

S '

Theo Matthews 
Administrative Assistant

cjd
cc: Senator Lloyd Jones, Chair, Senate Resource Committee

Senator Paul Fischer
Rep. Cliff Davidson, Chair, House Resource Committee
Rep. Mike Navarre, Co-chair, House Finance Committee
Rep. Gail Phillips
Rep. Jim Zawacki
Kenai Borough Assembly
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

O ffered :
Referred:

Sponsors): REPRESENTATIVES HUDSON, Navarre, G.Phillips, Taylor, Zawacki, Grussendorf, CDavis, Carney, 
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, MAJVliller, M.WJVliller, RJhillips, Sharp, 
Ivan, MacLean

1 "A n Act relating to liability for release or threatened release o f a hazardous substance;

2  re la ting  to the liability of an oil spill response action contractor; relating to oil discharge

3 and  contingency plans; relating to registration of an oil spill response action contractor;

4 repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing fo r an effective

5 date."

6  BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA;

7 * Section 1. AS 46.03.822(a) is amended to read:

8  (a) Notwithstanding any other provision or rule of law and subject only to the defenses

9 set out in (b) of this section*. [AND] the exception set out in (i) o f this section, and the

10 lim itation on liability provided under AS 46.03.825. the following persons arc strictly liable,

11  jointly and severally, for damages, for the costs of response, containment, removal, or remedial

12  action incumcd by the state, a municipality, or a village, and for the additional costs of a function

13 or service, including administrative expenses for the incremental costs o f providing the function

A BILL

FOR AN ACT ENTITLED

•1*
ur T e x r  U n t l e r l i r e d  I  D E L E T E D  T E X T  B R A C K E T E D ]

CSSSHB 540( )



1 or service, that arc incurred by the state, a municipality, or a village, and the costs o f projects

2  or activities that arc delayed or lost because of the efforts o f the state, the municipality, or the

3 village, resulting from an unpermitted release o f a hazardous substance or, with respect to

4 response costs, the substantial threat o f an unpennitted release of a hazardous substance:

5 (1) the owner of, and the person having control over, the hazardous substance at

6  the time of the release or threatened release; this paragraph does not apply to a consumer product

7  in consumer use;

8  (2 ) the owner and the operator o f a vessel or facility, from which there is a

9 release, or a threatened release that causes the incurrence o f response costs, of a hazardous

10  substance;

11 (3) any person who at the time of disposal of any hazardous substance owned or

1 2  operated any facility or vessel at which the hazardous substances were disposed of, from which

13 there is a release, or a threatened release that causes the incurrence of response costs, o f a

14 hazardous substance;

15 (4) any person who by contract, agreement, or otherwise arranged for disposal or

16 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

17 substances owned or possessed by the person, other than domestic sewage, or by any other party

18 or entity, at any facility or vessel owned or operated by another party or entity and containing

19 hazardous substances, from which there is a release, or a threatened release that causes the

2 0  incurrence of response costs, of a hazardous substance;

21 (5) any person who accepts or accepted any hazardous substances, other than

2 2  refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

23 from which there is a release, or a threatened release that causes the incurrence of response costs,

24 of a hazardous substance.

25 * Sec. 2. AS 46.03.822(b) is amended to read:

26 (b) In an action to recover damages or costs, a person otherwise liable under this section

27 is relieved from liability under this section if the person proves

28 ( 1) that the release or threatened release of the hazardous substance to which the

29 damages relate occurred solely as a result of

30 (A) an act of war,

31 (B) except as provided under AS 46.03.823(c) and 46.03.825ie). an
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1 intentional or negligent act or omission o f a third party, other than a  party or its agents

2  in privity o f contract with, or employed by, the person, and that the person

3 (i) exercised due care with respect to the hazardous substance; and

4 (ii) took reasonable precautions against the act or omission o f the

5 third party and against the consequences of the act or omission; or

6  (C) an act o f God; and

7 (2) in relation to (1)(B) or (C) of this subsection, that die person, within a

8  reasonable period of time after the act occurred,

9 (A) discovered the release or threatened release of the hazardous

10  substance; and

11 (B) began operations to contain and clean up the hazardous substance.

12 * Sec. 3. AS 46.03.825(a) is repealed and reenacted to read:

13 (a) A response action contractor who responds to a release or threatened release o f oil

14 is not civilly liable for removal costs or damages that result from an act or omission in the course

15 of providing care, assistance, or advice

16 (1) consistent with a contingency plan approved under AS 46.04.030 or prepared

17 under AS 46.04.200, 46.04.210, or 33 U.S.C. 1321(d); or

18 (2 ) as otherwise directed by the federal or state on-scene coordinator.

19 * Sec. 4. AS 46.03.825(b) is amended to read:

20 (b) The limitation on liability contained in (a) of this section does not apply to

2 1  (1) an action for personal injury or death;

2 2  (2 ) a response action contractor who

23 (A) would otherwise have been liable for the release or threatened

24 release u n d er AS 46.03.822;

25 (B) acts with gross negligence or intentional misconduct:

26 (C) is not registered with the departm ent under AS 46.04.035, and

27 who agrees in writing to be listed and who is listed as a response action contractor

28 in a contingency plan approved under AS 46.04.030. tha t is being implem ented to

29 respond to a release or threatened  release of oil: o r

30 (D^ has agreed in writing to be listed and who is listed in a

31 contingency plan approved under AS 46.04.030 who fails to respond to a release or
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1 th reatened  release of oil th a t the response action co n trac to r was requ ired  to respond

2  to under its contract w ith the applicable contingency plan holder: th is su b p arag rap h

3  docs not apply to a response action con tractor if the failure to respond to a release

4  o r threatened  release o f oil results from  a concurren t response u n d er an o th er

5  contingency plan approved under AS 46.04.030 in which the response action

6 con tractor has the prim ary  duty to respond [AN ACTION FOR DAMAGES TO

7 TANGIBLE PERSONAL PROPERTY NOT CAUSED BY OIL; OR

8 (3) AN ACT OR OMISSION THAT OCCURS MORE THAN 15 DAYS AFTER

9 THE RELEASE],

10 * Sec. 5. AS 46.03.825(d) is amended to read:

11 (d) In this section,

12 (1) "reg istered1* m eans registered under AS 46.04.035;

13 (2} "response action" means an action taken to respond to a release or threatened

14 release of oil, including [BUT NOT LIMITED TO] mitigation, clean up, or removal of a release

15 or threatened release of oil.

16 * Sec. 6 . AS 46.03.825 is amended by adding new subsections to read:

17 (e) The defense provided in AS 46.03.822(b)(1)(B) is not available to a potentially liable

18 person with respect to costs or damages caused by an act or omission o f a response action

19 contractor.

20 (f) Except as provided in (e) of this section, this section does not affect the liability under

2 1  this chapter or under any other state law of a person other than a response action contractor.

2 2  * Sec. 7. AS 46.04.030(e) is amended to read:

23 (e) The department may attach reasonable terms and conditions to its approval or

24 modification of a contingency plan that the department determines are necessary to ensure that

25 the applicant for a contingency plan has access to sufficient resources to protect environmentally

26 sensitive areas and to contain, clean up, and mitigate potential oil discharges from the facility or

27 vessel as provided in (k) of this section, and to ensure that the applicant complies with the

28 contingency plan. If a contingency plan subm itted to the departm en t for approval relies on

29 the services of an oil spill response action contractor, the departm en t m av not approve the

30 contingency plan unless the response action contractor is registered and  approved under

31 AS 46.04.035. The contingency plan must provide for the use by the applicant of the best
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1 technology that was available at the time the contingency plan was submitted or renewed. The

2  department may require an applicant or holder of an approved contingency plan to take steps

3 necessary to demonstrate its ability to carry out the contingency plan, including
4 (1) periodic training;
5 (2) response team exercises; and
6 (3) verifying access to inventories of equipment, supplies, and personnel identified
7 as available in the approved contingency plan.
8 * Sec. 8. AS 46.04 is amended by adding a new section to read:
9 Sec. 46.04.035. REGISTRATION OF OIL SFJLL RESPONSE ACTION

10 CONTRACTORS, (a) A person may apply to the department for registration as an oil spill
11 response action contractor. The department shall adopt regulations governing the registration and
12 approval of oil spill response action contractors. Regulations adopted by the department under
13 this section must include
14 (1) minimum training standards for personnel;
15 (2) verification requirements that ensure the existence of resources, including
16 personnel, equipment, services, and an adequate deployment plan necessary to a response action
17 or as required by a contingency plan in which the contractor has agreed in writing to be listed
18 and is listed; and
19 (3) minimum professional response action contractor standards and practices.
20 (b) Notwithstanding (a) of this section, the department may substitute a response action
21 contractor approval program, and a subsequent process to approve response action contractors
22 who agree to be listed in a contingency plan approved under AS 46.04.030, for regulations
23 required under (a)(1) - (3) of this section if the approval program and subsequent process are
24 developed by the United States Coast Guard.
25 (c) The department shall establish fees applicable to registration under this section in an
26 amount reasonably necessary to cover die costs of the registration program. The fees shall be
27 collected by the department.
28 (d) The Administrative Procedure Act (AS 44.62) applies to regulations and registrations
29 under this section.
30 (e) The department shall develop and maintain a list of oil spill response action
31 contractors registered under this section. The department shall provide the list on request to
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1 interested persons.

2 (f) A response action contractor registered under this section shall annually provide to

3 the department a list o f all contingency plans approved under AS 46.04.030 in which the response

4  action contractor has agreed in writing to be listed as a responder.

5 (g) Nothing in this section is intended to amend AS 46.04.0300) or to create a cleanup

6 or performance standard that must be met by a holder of a contingency plan or by a response

7 action contractor.

8 (h) In this section,

9 (1) "oil" has the meaning given in AS 46.03.826;

10 (2) "response action" has the meaning given in AS 46.03.825;

11 (3) "response action contractor" means

12 (A) a person who enters into a response action contract with respect to a

13 release or threatened release o f oil and who is carrying out the contract, including a

14 cooperative organization formed to maintain and supply response equipment and materials

15 that enters into a response action contract relating to a release or threatened release o f oil;

16 (B) a person who is retained or hired by and is under the control of a

17 person described in (A) c f  this paragraph to provide services related to the response

18 action contract; and

19 (C) a person who acts as a volunteer and is engaged in a response action.

20 * Sec. 9. Sections 2, 5, 7, 10, and 12 o f ch. 92, SLA 1991, are repealed.

21 * Sec. 10. TRANSITION. The Department of Environmental Conservation shall adopt regulations

22 to implement AS 46.04.035(a), enacted in sec. 8 of this Act, on or before January 1, 1993.

23 * Sec. 11. If this Act takes effect after June 30, 1992, sec. 9 of this Act is retroactive to June 30,

24 1992. . .

25 * S e c  12. APPLICABILITY, (a) Except as provided in (b) of this section, the amendments to

26 AS 46.03.822 and 46.03.825, made by secs. 1 - 6  of this Act, apply only to causes o f action accruing

27 on or after the effective date of secs. 1 - 6  of this Act.

28 (b) The provisions of AS 46.03.825(b)(2)(C) apply only to causes of action accruing on or after

29 the effective date of that paragraph under sec. 13 o f this Act.

30 * S e c  13. AS 46.03.825(b)(2)(C), added by sec. 4 of this Act, and sec. 7 of this Act take effect

31 July 1, 1993.
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1 * Sec. 14. Except as provided in sec. 13 o f  this. Act, this Act takes effect immediately under
2  AS 01.10.070(c ).
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

O ffered :
R efe rred :

Sponsor(s): R E PR E SEN T A T IV E S HUDSON, N avarre , GJ?hillips, T ay lo r, Z aw acki, G russendorf, C D avis, C arney, 
P a rn e ll, F oster, B aker, C hoquette , G onzales, H anley, L em an, M artin , M.AaVIiller, M .W .M iller, R T hillip s, S harp , 
Iv an , M acLean

A BILL 

FOR AN ACT ENTITLED

1 "A n Act relating to the liability of the state for certain registration, planning, and

2  response activities related to oil spills; relating to the liability of an oil spill response

3 action contractor, registration of response action contractors, and to oil discharge and

4 contingency plans; relating to liability for release of a hazardous substance; relating to the

5 duty  of, and charges or financial responsibility requirem ents related to that duty imposed

6 by, the common operating agent for the holders and lessees of the right-of-way agreement

7 for the trans-A laska pipeline system to control and contain oil discharges; and providing

8  for an effective date."

9 BE IT ENACTED BV TH E LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. FINDINGS. The legislature finds that

11 (1) 25 percent of the country’s crude oil supply moves through Alaska state waters; in

12 particular, 650,000,000 barrels of crude oil move through Prince William Sound each year;
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1 (2 ) crude oil, once discharged into the environment, is highly damaging to the

2  environment, to the resources of the state, to wildlife, and to the commercial and subsistence livelihoods

3 of state residents; crude oil is also persistent in the environment and becomes increasingly difficult to

4 remove the longer it remains in the environment;

5 (3) experience from oil spill response in tlie state and throughout the world has

6  demonstrated that response activities must occur as aggressively as possible in the first few days

7 following a spill in order to be effective; experience has also shown that the critical initial response has

8 the best chance o f success when it is conducted by trained personnel using a previously prepared, well-

9 practiced, and site-specific contingency plan;

10 (4) following the oil spill from the tanker vessel Exxon Valdez, there was a confusing

11 and time consuming transfer of spill response management from the oil spill contingency plan holder

12  and one of the parties responsible for the oil spill; this transfer of management delayed efficient and

13 effective response efforts in the critical period of initial response;

14 (5) under the provisions o f the state Trans-Alaska Pipeline System Right-of-Way

15 Agreement, the lessees, the holders, and their common operating agent are required to contain and clean

16 up crude oil spills within state waters, in particular, in Prince William Sound;

17 (6 ) it is very important that initial oil spill response efforts be immediate, well-trained,

18 well-drilled, and certain; the response should not be subject to successive management transfers or to

19 the risk o f interruption due to disagreements or disputes among contingency plan holders, parties

20  responsible for oil spills, and private responders relied upon for oil spill response.

21 * Sec. 2. AS 09.50.250 is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT

22 Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person or

23 corporation having a contract, quasi-contract, or tort claim against the state may bring an action

24 against the state in the superior court. A person who may present the claim under AS 44.77 may

25 not bring an action under this section except as set out in AS 44.77.040(c). A person who may

26 bring an action under AS 36.30.560 - 36.30.695 may not bring an action under this section except

27 as set out in AS 36.30.685. However, an action may not be brought under this section if the

28 claim

29 (1) is an action for tort, and is based upon an act or omission o f an employee of

30 the state, exercising due care, in the execution of a statute or regulation, whether or not the

31 statute or regulation is valid; or is an action for ton, and based upon the exercise or performance
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.Vew > v ;  ' J r d r r H r . Q d  ( D E L E T E D  T E X T  B R A C K E T E D  1



1 or the failure to exercise or perform a discretionary function or duty on the pan of a state ugency

2 or an employee of the state, whether or not the discretion involved is abused;

3 (2) is for damages caused by the imposition or establishment of a quarantine by

4 the state;

5 (3) arises out of assault, battery, false imprisonment, false arrest, malicious

6 prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with

7 contract rights; [OR]

8 (4) arises out of the use of an ignition interlock device certified under

9 AS 33.05.020(c); o r

10 (5) arises out of

11 (A) registration and  approval of an oil spill response action contractor

12 u n d er AS 46.04.035;

13 (B) approval of an oil spill contingency plan under AS 46.04.030; or

14 (C) an act o r omission of the state, an employee of the state, o r a

15 person who contracts with the state  in responding to or directing a response to a

16 release o r threatened release of oil, unless the act or omission resulted from gross

17 negligence o r intentional m isconduct; in this subparagraph, "oil" has the meaning

18 given in AS 46.03.826.

19 * Sec. 3. AS 46.03.822(a) is amended to read:

20 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

21 set out in (b) of this section and the exception set out in (i) of this section, the following persons

22  are strictly liable, jointly and severally, for damages, for the costs of response, containment,

23 removal, or remedial action incurred by the state, a municipality, or a village, and for the

24 additional costs of a function or service, including administrative expenses for the incremental

25 costs of providing the function or service, that are incurred by the state, a municipality, or a

26 village, and the costs of projects or activities that are delayed or lost because of the efforts of the

27 state, the municipality, or the village, resulting from an unpermitted release of a hazardous

28 substance or, with respect to response costs, the substantial threat of an unpermitted release of

29 a hazardous substance:

30 (1) the owner of, and the person having control over, the hazardous substance at

31 the time of the release or threatened release; this paragraph does not apply to a consumer product
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1 in consumer use;

2  (2 ) the owner and the operator of a vessel or facility, from which there is a

3 release, or a threatened release that causes the incurrence of response costs, of a hazardous

4 substance;

5 (3) any person who at the time of disposal of any hazardous substance owned or

6  operated any facility or vessel at which the hazardous substances were disposed of, from which

7 there is a release, or a threatened release that causes the incurrence of response costs, o f a

8  hazardous substance;

9 (4) any person who by contract, agreement, or otherwise arranged for disposal or

10 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

11 substances owned or possessed by the person, other than domestic sewage, or by any other party

12  or endty, at any facility or vessel owned or operated by another party or entity and containing

13 hazardous substances, from which there is a release, or a threatened release that causes the

14 incurrence o f response costs, of a hazardous substance;

15 (5) any person who accepts or accepted any hazardous substances, other than

16 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

17 from which there is a release, or a threatened release that causes the incurrence of response costs,

18 o f a hazardous substancej.

19 (6 ) a response action contractor who has agreed in writing to be listed and

20 who is listed in a contingency plan approved under AS 46.04.030 who fails to respond to a

21  release o r  th reatened  release of oil that the response action con tracto r was required  to

2 2  respond to u n d e r the contingency plan; this paragraph  does not apply to a response action

23 con trac to r if  the failure to respond to a release o r threatened release of oil results from  a

24 concurren t response under another contingency plan approved under AS 46.04.030 in which

25 the response action contractor has the prim ary dutv to respond.

26 * Sec. 4. AS 46.03.822(b) is amended to read:

27 (b) In an action to recover damages or costs, a person otherwise liable under this section

28 is relieved from liability under this section if the person proves

29 (1) that the release or threatened release of the hazardous substance to which the

30 damages relate occurred solely as a result of

31 (A) an act of war,
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1 (B) except as provided under AS 46.03.823(c) and 46.03.825(e). an

2  intentional or negligent act or omission of a third party, other than a party or its agents

3 in privity of contract with, or employed by, the person, and that the person

4 (i) exercised due care with respect to the hazardous substance; and

5 (ii) took reasonable precautions against the act or omission o f the

6 third party and against the consequences of the act or omission; or

7 (C) an act of God; and

8  (2) in relation to (1)(B) or (C) of this subsection, that the person, within a

9 reasonable period of time after the act occurred,

10 (A) discovered the release or threatened release of the hazardous

11 substance; and

12 (B) began operations to contain and clean up the hazardous substance.

13 * Sec. 5. AS 46.03.822(k) is amended to read:

14 (k) In this section, "damages" has the m eaning given in AS 46.03.824 and includes

15 [INCLUDE] damage to persons or to public or private property, damage to the natural resources

16 of the state or a municipality, and damage caused by acts or omissions of a response action

17 contractor for which the response action contractor is not liable under AS 46.03.823 or 46.03.825.

18 * Sec. 6 . AS 46.03.825(a) is repealed and reenacted to read:

19 (a) A response action contractor who responds to a release or threatened release o f oil

2 0  is not civilly liable for removal costs or damages that result from an act or omission in the course

21  of providing care, assistance, or advice

2 2  ( 1) consistent with a contingency plan approved under AS 46.04.030 or prepared

23 under AS 46.04.200, 46.04.210, or 33 U.S.C. 1321(d); or

24 (2) as otherwise directed by the federal or state on-scene coordinator.

25 * Sec. 7. AS 46.03.825(b) is amended to read:

26 (b) The limitation on liability contained in (a) of this section does not apply to

27 (1) an action for personal injury or death;

28 (2 ) an action for damages to tangible personal property not caused by oil; or

29 (3) an act or omission that occurs more than 60 [15] days after the release^

30 provided, however, that the period of time described in this paragraph  may be extended for

31 not m ore than 60 davs bv a written o rder of the state on-scene coordinator issued on o r

WORK DRAFT WORK DRAFT WORK DRAFT
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before the 60th dav afte r the release:

(4) a response action contractor who

(A) would otherwise have been liable for the release o r threatened 

release under AS 46.03.822;

(B) acts with gross negligence or intentional m isconduct: or

(C) is not registered bv the departm ent, who agrees in writing to be 

listed and who is listed as a response action contractor in a contingency plan 

approved under AS 46.04.030, th a t is being implemented to respond to a release o r 

threatened release of oil, and who has executed a w ritten agreem ent with the 

contingency plan holder.

Sec. 8 . AS 46.03.825(c) is amended to read:

(c) If the liability of an oil spill response action contractor is not limited under (a) of this 

section or if the provisions of (a) of this section do not apply because of (b) of this secdon, the 

oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or 

other liability that results from the response action contractor’s act or omission with respect to 

a release or threatened release of oil unless the act or omission of the oil spill response action 

contractor is negligent, grossly negligent, or constitutes intentional misconduct. This subsection 

does not apply to an oil spill response action contractor who is liable under AS 46.03.822(a)(6) 

o r  who would have been liable for the initial release or threatened release of oil under 

AS 46.03.822 even if that contractor had not earned out a response action.

* Sec. 9. AS 46.03.825(d) is amended to read:

(d) In this section,

(1) "registered" means registered under AS 46.04.035;

121 "response action" means an action taken to respond to a release or threatened 

release of oil, including [BUT NOT LIMITED TO] mitigation, clean up, or removal of a release 

or threatened release of oil.

* Sec. 10. AS 46.03.825 is amended by adding new subsections to read:

(e) The defense provided in AS 46.03.822(b)(1)(B) is not available to a potentially liable 

person with respect to costs or damages caused by an act or omission of a response action 

contractor.

(0  Except as provided in (e) of this section, this section does not affect the liability under
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1 this chapter or under any other state law of a person other than a response action contractor.

2 * Sec. 11. AS 46.04.020(a) is amended to read:

3 (a) A person causing or permitting the discharge of oil shall immediately contain and

4 clean up the discharge. [THE DEPARTMENT MAY WAIVE THIS REQUIREMENT

5 ( 1) IF IT DETERMINES, IN CONSULTATION WITH THE UNITED STATES

6  COAST GUARD OR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

7 AS APPROPRIATE, THAT CONTAINMENT OR CLEANUP IS TECHNICALLY NOT

8  FEASIBLE; OR

9 (2) IF THE CLEANUP OR CONTAINMENT ACTIVITIES WOULD RESULT

10 IN GREATER ENVIRONMENTAL DAMAGE THAN THE DISCHARGE ITSELF.]

11 * Sec. 12. AS 46.04.020 is amended by adding new subsections to read:

12 (g) The common operating agent for the holders and lessees o f the right-of-way

13 agreement for the trans-Alajka pipeline shall immediately contain and clean up a discharge of

14 crude oil transported by oi due to the operation of the trans-Alaska pipeline system or due to

15 related activities, including operation of a tank vessel while berthed at a marine terminal or while

16 traveling within state waters to or from a marine terminal. A charge or financial responsibility

17 requirement imposed by the common operating agent for holders and lessees of the right-of-way

18 agreement for the trans-Alaska pipeline system on a tank vessel traveling on an intrastate voyage

19 from a marine terminal for the purpose of containing and cleaning up a discharge of crude oil

20 is subject to review by the Alaska Public Utilities Commission under AS 42.05.361 - 42.05.441.

21 Review of a charge or financial responsibility requirement allowed under this subsection may

22 occur at the request of a tank vessel owner, operator, or lessee, or as allowed by the Alaska

23 Public Utilities Commission.

24 (h) The deportment may waive an oil discharge containment and cleanup requirement

25 imposed under (a) or (g) of this section if

26 (1) the department determines, in consultation with the United States Coast Guard

27 or the United States Environmental Protection Agency, as appropriate, that containment or

28 cleanup is technically not feasible; or

29 (2 ) the cleanup or containment activities would result in greater environmental

30 damage than the discharge itself.

31 * Sec. 13. AS 46.04.030(e) is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (e) The department may attach reasonable terms and conditions to its approval or

2  modification of a contingency plan that the department determines are necessary to ensure that

3 the applicant for a contingency plan has access to sufficient resources to protect environmentally

4 sensitive areas and to contain, clean up, and mitigate potential oil discharges from the facility or

5 vessel as provided in (k) o f this section, and to ensure that the applicant complies with the

6  contingency plan. If a contingency plan subm itted to the departm ent for approval relies on

7 the services of an oil spill response action contractor, the departm ent mav not approve the

8  contingency plan unless the response action con tracto r is registered and approved under

9 AS 46.04.035. The contingency plan must provide for the use by the applicant of the best

10 technology that was available at the time the contingency plan was submitted or renewed. The

11 department may require an applicant or holder of an approved contingency plan to take steps

12  necessary to demonstrate its ability to carry out the contingency plan, including

13 (1) periodic training;

14 (2) response team exercises; and

15 (i) verifying access to inventories of equipment, supplies, and personnel identified

16 as available in the approved contingency plan.

17 * Sec. 14. AS 46.04 is amended by adding a new section to read:

18 Sec. 46.04.035. REGISTRATION OF OIL SPILL RESPONSE ACTION

19 CONTRACTORS, (a) A person may apply to the department for registration as an oil spill

20 response action contractor. The department shall adopt regulations governing the registration and

21 approval of oil spill response action contractors. Regulations adopted by the department under

2 2  this section must include

23 (1) minimum training standards for personnel;

24 (2) verification requirements that ensure the existence of resources, including

25 personnel, equipment, services, and an adequate deployment plan necessary to a response action

26 or as required by a contingency plan in which the contractor has agreed in writing to be listed

27 and is listed;

28 (3) minimum professional response action standards and practices; and

29 (4) minimum performance standards for oil spill response action contractors listed

30 in an oil spill contingency plan approved under AS 46.04.030.

31 (b) Notwithstanding (a) of this section, the department may substitute a response action
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1 contractor approval program, and a subsequent process to approve response action contractors

2 who agree to be listed in a contingency plan approved under AS 46.04.030, for regulations

3 required under (a)(1) - (3) of this section if the approval program and subsequent process arc

4 developed by the United States Coast Guard.

5 (c) The department shall establish fees applicable to registration under this section in an

6  amount necessary to cover the costs of the registration program. The fees shall be collected by

7 the department.

8  (d) Tlie Administrative Procedure Act (AS 44.62) applies to regulations and registrations

9 under this section.

10 (e) The department shall develop and maintain a list of oil spill response action

11 contractors registered under this section. The department shall provide the list on request to

12  interested persons.

13 (0  A response action contractor registered under this section shall annually provide to

14 the department a list of all contingency plans approved under AS 46.04.030 in which the response

15 action contractor has agreed in writing to be listed as a responder.

16 (g) In this section,

17 (1) "oil" has the meaning given in AS 46.03.826;

18 (2) "response action" has the meaning given in AS 46.03.825;

19 (3) "response action contractor" means

20 (A) a person who enters into a response action contract with respect to a

21  release or threatened release of oil and who is carrying out the contract, including a

22  cooperative organization formed to maintain and supply response equipment and materials

23 that enters into a response action contract relating to a release or threatened release o f oil;

24 (B) a person who is retained or hired by and is under the control o f a

25 person described in (A) o f this paragraph to provide services related to the response

26 action contract; and

27 (C) a person who acts as a volunteer and is engaged in a response action.

28 * Sec. 15. TRANSITION. The Department of Environmental Conservation shall adopt regulations

29 to implement AS 46.04.035(a), enacted in sec. 14 of this Act, on or before January 1, 1993.

30 * Sec. 16. REPORT. The Department of Environmental Conservation shall report to the legislature
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1 to oil spills of an unknown origin and enhance regional response and coastline protection.

2 * Sec. 17. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.

3 * Sec. 18. If this Act takes effect after June 30, 1992, sec. 17 of this Act is retroactive to June 30,

4 1992.

5 * Sec. 19. APPLICABILITY, (a) Except as provided in (b) o f this section, th amendments to

6  AS 46.03.822 and 46.03.825, made by secs. 3 - 10 of this Act, apply only to causes ( f action accruing

7 on or after the effective date of secs. 3 - 10 of this Act.

8  (b) The provisions of AS 46.03.825(b)(4)(C) apply only to causes o f action accruing on or after

9 the effective date of that paragraph under sec. 20 of this Act.

10 * Sec. 20. AS 46.03.825(b)(4)(C), added by sec. 7 of this Act, and sec. 13 of this Act take effect

11 July 1, 1993.

12 * Sec. 21. Except as provided in sec. 20 of this Act, this Act takes effect immediately under

13 AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

C S S S H B  540( ) •10*
SVv " - r r .  ' . ' n d r  r ! [ D E L E T E S  T E X T  B R A C K E T E D  1



WORK DRAFT WORK DRAFT

7 -L S 2045 \M
F ord

4 /8 /9 2

WORK DRAFT

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y

O ffe re d :
R e fe rre d :

S ponso r(s): R E P R E S E N T A T IV E S  HUDSON, N avarre , G .Phillips, T ay lo r, Z aw acki, G russendo rf, CJDavis, C arney , 
P a rn e ll ,  F oster, B ak er, C hoquette , G onzales, H anley, L em an , M a rtin , M.AJVIiller, M .W .M iller, R T hillips, S h arp , 
Iv a n , M acL ean

A BILL 

FOR AN ACT ENTITLED

1 "A n  Act relating to the liability of the state for certain  registration, planning, and

2 response activities related to oil spills; relating to the liability of an oil spill response

3 action contractor, to registration of response action contractors, and to oil discharge and

4 contingency plans; relating  to liability for release of a hazardous substance; relating to the

5 du ty  of, and charges or financial responsibility requirem ents related to that duty i pus 1

6 by, the common operating agent for the holders and lessees of the right-of-way agreem ent

7 fo r the trans-A laska pipeline system to control and contain oil discharges; and providing

8 fo r an effective date."

9 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE OF ALASKA:

10 * Section 1. FINDINGS. The legislatuie Finds that

11 (1) 25 percent of the country’s crude oil supply moves through Alaska state waters; in

12 particular, 650,000,000 barrels of crude oil move through Prince William Sound each year;
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1 (2 ) crude oil, once discharged into the environment, is highly damaging to the

2  environment, to the resources of the state, to wildlife, and to the commercial and subsistence livelihoods

3 of state residents; crude oil is also persistent in the environment and becomes increasingly difficult to

4 remove the longer it remains in the environment;

5 (3) experience from oil spill response in the state and throughout the world has

6  demonstrated that response activities must occur as aggressively as possible in the First few days

7 following a spill in order to be effective; experience has also shown that the critical inirial response has

8  the best chance of success when it is conducted by trained personnel using a previously prepared, well-

9 practiced, and site-specific contingency plan;

10 (4) following the oil spill from the tanker vessel Exxon Valdez, there was a confusing

11 and time consuming transfer of spill response management from the oil spill contingency plan holder

12  and one o f the parties responsible for the oil spill; this transfer of management delayed efficient and

13 effective response efforts in the critical period o f initial response;

14 (5) under the provisions of the state Trans-Alaska Pipeline System Right-of-Way

15 Agreement, the lessees, the holders, a *d their common operating agent are required to contain and clean

16 up crude oil spills within state waters, in particular, in Prince William Sound;

17 (6 ) it is very important that initial oil spill response efforts be immediate, well-trained,

18 well-drilled, and certain; the response should not be subject to successive management transfers or to

19 the risk o f interruption due to disagreements or disputes among contingency plan holders, parties

20  responsible for oil spills, and private responders relied upon for oil spill response.

21 * Sec. 2. AS 09.50.250 is amended to read:

 — -  ----- I H P I I I I  |  I |

22 Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person or

23 corporation having a contract, quasi-contract, or ton claim against the state may bring an action

24 against the state in the superior coun. A person who may present the claim under AS 44.77 may

25 not bring an action under this section except as set out in AS 44.77.040(c). A person who may

26 bring an action under AS 36.30.560 - 36.30.695 may not bring an action under this section except

27 as set out in AS 36.30.685. However, an action may not be brought under this section if the

28 claim

29 ( 1) is an action for ton, and is based upon an act or omission of an employee of

30 the state, exercising due care, in the execution of a statute or regulation, whether or not the

31 statute or regulation is valid: or is an action for ton, and based upon the exercise or performance
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or the failure to exercise or perform a discretionary function or duty on the pan of a state agency 

or an employee of the state, whether or not the discretion involved is abused;

(2 ) is for damages caused by the imposition or establishment of a quarantine by

the state;

(3) arises out of assault, battery, false imprisonment, false arrest, m aliciots 

prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with 

contract rights; [OR]

(4) arises out of the use of an ignition interlock device certified under 

AS 33.05.020(c): or

(5) arises out of

(A) registration and approval of an oil spill response action con tracto r 

u n d er AS 46.04.035;

(B) approval of an oil spill contingency plan under AS 46.04.030: or

(C) an act o r omission of the state, an employee of the state, o r a 

person who contracts with the s ta te  in responding to or directing a response to a 

release o r  threatened release of oil, unless the act o r omission resulted from gross 

negligence o r intentional m iscondu; t: in this subparagraph, "oil" has the m eaning 

given in AS 46.03.826.

* Sec. 3. AS 46.03.822(a) if. amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to the defenses 

set out in (b) of this section and the exception set out in (i) of this section, the following persons 

are strictly liable, jointly and severally, for damages, for the costs of response, containment, 

removal, or remedial action incurred by the state, a municipality, or a village, and for the 

additional costs of a function or service, including administrative expenses for the incremental 

costs of providing the function or service, that are incurred by the state, a municipality, or a 

village, and the costs of projects or activities that are delayed or lost because of the efforts of the 

state, the municipality, or the village, resulting from an unpermitted release of a hazardous 

substance or, with respect to response costs, the substantial threat of an unpermitted release of 

a hazardous substance:

( 1) the owner of, and the person having control over, the hazardous substance at 

die time of the release or threatened release; this paragraph does not apply to a consumer product

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 in consumer use;

2 (2 ) the owner and die operator of a vessel or facility, from which there is a

3 release, or a threatened release that causes the incurrence of response costs, of a hazardous

4 substance;

5 (3) any person who at the time of disposal of any hazardous substance owned or

6 operated any facility or vessel at which the hazardous substances were disposed of, from which

7 there is a release, or a threatened release that causes the incurrence of response costs, of a

8 hazardous substance;

9 (4) any person who by contract, agreement, or otherwise arranged for disposal or

10 treatment, or arranged with a ransporter for transport for disposal or treatment, of hazardous

J 1 substances owned or possessed by the person, other dian domestic sewage, or by any other party

12  or entity, at any facility or vessel owned or operated by another party or entity and containing

13 hazardous substances, from which there is a release, or a threatened release that causes the

14 incurrence o f response costs, of a hazardous substance;

15 (5) any person who accepts or accepted any hazardous substances, other than

16 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

17 from which there is a release, or a threatened release that causes the incurrence of response costs,

18 of a hazardous substance^

19 (6 ) a response action con tractor who has agreed in writing to be listed and

20 who is listed in a contingency plan approved under AS 46.04.030 who fails to respond to a

21  release o r  th rea tened  release of oil tha t the response action contractor was requ ired  to

22  respond to un d er the contingency plan: this paragraph  does not apply to a response action

23 con trac to r if  the failure to respond to a release o r  threatened  release of oil results from  a

24 concu rren t response under another contingency plan approved under AS 46.04.030 in which

25 the response action contractor has the p rim ary  dutv to respond.

26 * Sec. 4. AS 46.03.822(b) is amended to read:

27 (b) In an action to recover damages or costs, a person otherwise liable under this section

28 is relieved from liability under this section if  the person proves

29 ( 1) that the release or threatened release of the hazardous substance to which the

30 damages relate occurred solely as a result o f

31 (A) an act of war,
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1 (B) except as provided under AS 46.03.823(c) and 46.03.825(e). an

2 intentional or negligent act or omission of a third party, other than a party or its agents

3 in privity of contract with, or employed by, the person, and that the person

4 (i) exercised due care with respect to the hazardous substance; and

5 (ii) took reasonable precautions against the act or omission of tlie

6 third party and against the consequences o f the act or omission; or

7 (C) an act of God; and

8 (2) in relation to (1)(B) or (C) o f this subsection, that the person, within a

9 reasonable period of time after the act occurred,

10 (A) discovered the release or threatened release of the hazardous

11 substance; and

12 (B) began operations to contain and clean up the hazardous substance.

13 * Sec. 5. AS 46.03.822(k) is amended to read:

14 (k) In this section, "damages" has the m eaning given in AS 46.03.824 and includes

15 [INCLUDE] damage to persons or to public or private property, damage to the natural resources

16 of the state or a municipality, and damage caused by acts or omissions of a response action

17 contractor for which the response action contractor is not liable under AS 46.03.823 or 46.03.825.

18 * Sec. 6. AS 46.03.825(a) is repealed and reenacted to read:

19 (a) A response action contractor who responds to a release or threatened release of oil

20 is not civilly liable for removal costs or damages that result from an act or omission in the course

21 of providing care, assistance, or advice

22 (1) consistent with a contingency plan approved under AS 46.04.030 or prepared

23 under AS 46.04.200, 46.04.210, or 33 U.S.C. 1321(d); or

24 (2) as otherwise directed by the federal or state on-scene coordinator.

25 * Sec. 7. AS 46.03.825(b) is amended to read:

26 (b) The limitation on liability contained in (a) of this section does not apply to

27 (1) an action for personal injury or death;

28 (2) an action for damages to tangible personal property not caused by oil; or

29 (3) an act or omission that occurs more than 60 [15] days after the release^

30 provided, however, that the period of tim e described in this parag raph  may be extended for

31 not m ore than 60 davs bv a written o rder of the state  on-scene coordinator issued on o r

* • «
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1 before the 60»h dav after the release:

2 (4) a response action con tracto r who

3 (A) would otherw ise have been liable for the release or threatened

4 release under AS 46.03.822:

5 (B) acts with gross negligence or intentional m isconduct: or

6 (C) is not registered bv the departm ent, who agrees in writing to be

7 listed and who is listed as a response action con tracto r in a contingency plan

8 approved under AS 46.04.030. th a t is being implemented to respond to a release o r

9 threatened release of oil, and who has executed a w ritten  agreem ent with the

10 contingency plan holder.

11 * Sec. 8. AS 46.03.825(c) is amended to read:

12 (c) If the liability of an oil spill response action contractor is not limited under (a) of this

13 section or if the provisions of (a) o f this section do not apply because o f (b) o f this section, the

14 oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or

15 other liability that results from the response action contractor’s act or omission with respect to

16 a release or threatened release of oil unless the act or omission of the oil spill response action

17 contractor is negligent, grossly negligent, or constitutes intentional misconduct. This subsection

18 does not apply to an oil spill response action contractor who is liable u n d er AS 46.03.822(a)(6)

19 o r who would have been liable for the initial release or threatened release of oil under

20 AS 46.03.822 even if that contractor had not carried out a response action.

21 * Sec. 9. AS 46.03.825(d) is amended to read:

22 (d) In this section,

23 (1) "reg istered” m eans registered under AS 46.04.035:

24 (2) 'response action" means an action taken to respond to a release or threatened

25 release of oil, including [BUT NOT LIMITED TO] mitigation, clean up, or removal of a release

26 or threatened release of oil.

27 * Sec. 10. AS 46.03.825 is amended by adding new subsections to read:

28 (e) The defense provided in AS 46.03.822(b)(1)(B) is not available to a potentially liable

29 person with respect to costs or damages caused by an act or omission of a response action

30 contractor.

31 (0  Except as provided in (e) of this section, this section does not affect the liability under
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1 this chapter or under any other state law of a person other than a response action contractor.

2 * Sec. 11. AS 46.04.020(a) is amended to read:

3 (a) A person causing or permitting the discharge of oil shall immediately contain and

4 clean up the discharge. [THE DEPARTMENT MAY WAIVE THIS REQUIREMENT

5 U) IF IT DETERMINES, IN CONSULTATION WITH THE UNITED STATES

6 COAST GUARD OR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

7 AS APPROPRIATE, THAT CONTAINMENT OR CLEANUP IS TECHNICALLY NOT

8 FEASIBLE; OR

9 (2) IF TOE CLEANUP OR CONTAINMENT ACnVITIES WOULD RESULT

10 IN GREATER ENVIRONMENTAL DAMAGE THAN THE DISCHARGE ITSELF.]

11 * Sec. 12. AS 46.04.020 is amended by adding new subsections to read:

12 (g) The common operating agent for the holders and lessees o f the right-ol-way

13 agreement for the trans-Alaska pipeline shall immediately contain and clean up a discharge of

14 crude oil transported by or due to the operation of the trans-Alaska pipeline system or due to

15 related activities, including operauon of a tank vessel while berthed at a marine terminal or while

16 traveling within state waters to or from a marine terminal. A charge or financial responsibility

17 requirement imposed by the common operating agent for holders and lessees of the right-of-way

18 agreement for the trans-Alaska pipeline system on a tank vessel traveling on an intrastate voyage

19 from a mar' .e terminal for the purpose of containing and cleaning up a discharge of crude oil

20 is subject to review by the Alaska Public Utilities Commission under AS 42.05.361 - 42.05.441.

21 Review of a charge or financial responsibility requirement allowed under this subsection may

22 occur at the request of a tank vessel owner, operator, or lessee, or as allowed by the Alaska

23 Public Utilities Commission.

24 (h) The department may waive an oil discharge containment and cleanup requirement

25 imposed under (a) or (g) of this section if

26 (1) the department determines, in consultation with the United States Coast Guard

27 or the United States Environmental Protection Agency, as appropriate, that containment or

28 cleanup is technically not feasible; or

29 (2) the cleanup or containment activities would result in greater environmental

30 damage than the discharge itself.

31 * Sec. 13. AS 46.04.030(e) is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (e) The department may attach reasonable terms and conditions to its approval or

2 modification of a contingency plan that the department determines are necessary to ensure that

3 the applicant for a contingency plan has access to sufficient resources to protect environmentally

4 sensitive areas and to contain, clean up, and mitigate potential oil discharges from the facility or

5 vessel as provided in (k) of this section, and to ensure that the applicant complies with the

6 contingency plan. If a contingency plan subm itted  to the departm ent for approval relies on

7 the services of an oil spill response action con tracto r, the departm ent may not approve the

8 contingency plan unless the response action con tracto r is registered and approved under

9 AS 46.04.035. The contingency plan must provide for the use by the applicant of the best

10 technology that was available at the time the contingency plan was submitted or renewed. The

11 department may require an applicant or holder of an approved contingency plan to take steps

12 necessary to demonstrate its ability to carry out the contingency plan, including

13 (1) periodic training;

14 (2) response team exercises; and

15 (3) verifying access to inventories of equipment, supplies, and personnel identified

16 as available in the approved contingency plan.

17 * Sec. 14. AS 46.04 is amended by adding a new section to read:

18 Sec. 46.04.035. REGISTRATION OF OIL SPILL RESPONSE ACTION

19 CONTRACTORS, (a) A person may apply to the department for registration as an oil spill

20 response action contractor. The department shall adopt regulations governing the registration and

21 approval of oil spill response action contractors. Regulations adopted by the department under

22 this section must include

23 (1) minimum training standards for personnel;

24 (2) verification requirements that ensure the existence of resources, including

25 personnel, equipment, services, and an adequate deployment plan necessary to a response action

26 or as required by a contingency plan in which the contractor has agreed in writing to be listed

27 and is listed;

28 (3) minimum professional response action standards ana practices; and

29 (4) minimum performance standards for oil spill response action contractors listed

30 in an oil spill contingency plan approved under AS 46.04.030.

31 (b) Notwithstanding (a) of this section, the department may substitute a response action
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1 contractor approval program, and a subsequent process to approve response action contractors

2 who agree to be listed in a contingency plan approved under AS 46.04.030, for regulations

3 required under (a)(1) - (3) of this section if the approval program and subsequent process are

4 developed by the United States Coast Guard.

5 (c) The department shall establish fees applicable to registration under this section in an

6 amount necessary to cover the costs of the registration program. The fees shall be collect’d by

7 the department.

8 (d) The Administrative Procedure Act (AS 44.62) applies to regulations and registrations

9 under this section.

10 (e) The department shall develop and maintain a list o f oil spill response action

11 contractors registered under this section. The department shall provide the list on request to

12 interested persons.

13 (f) A response action contractor registered under this section shall annually provide to

14 the department a list o f all contingency plans approved under AS 46.04.030 in which the response

15 action contractor has agreed in writing to be listed as a responder.

16 (g) In this section,

17 (1) "oil" has the meaning given in AS 46.03.826;

18 (2) "response action" has the meaning given in AS 46.03.825;

19 (3) "response action contractor" means

20 (A) a person who enters into a response action contract with respect to a

21 release or threatened release of oil and who is carrying out the contract, including a

22 cooperative organization formed to maintain and supply response equipment and materials

23 that enters into a response action contract relating to a release or threatened release of oil,

24 (B) a person who is retained or hired by and is under the control of a

25 person described in (A) of this paragraph to provide services related to the response

26 action contract; and

27 (C) a person who acts as a volunteer and is engaged in a response action.

28 * Sec. 15. TRANSITION. Tlie Department o f Environmental Conservation shall adopt regulations

29 to implement AS 46.04.035(a), enacted in sec. 14 of this Act, on or before January 1, 1993.

30 * Sec. 16. REPORT. The Department of Environmental Conservation shall report to the legislature

31 by March 31, 1993, on the progress of the department in developing the ability o f the state to respond
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1 to oil spills of an unknown origin and enhance regional response and coastline protection.

2 * Sec. 17. Sections 2, 5, 7, 10, and 12 o f ch. 92, SLA 1991, are repealed.

3 * Sec. 18. If this Act takes effect after June 30, 1992, sec. 17 of this Act is retroactive to June 30,

4 1992.

5 * Sec. 19. APPLICABILITY, (a) Except as provided in (b) of this section, the amendments to

6 AS 46.03.822 and 46.03.825, made by secs. 3 - 10 of this Act, apply only to causes o f action accruing

7 on or after the effective date o f secs. 3 - 10 o f this Act.

8 (b) The provisions o f AS 46.03.825(b)(4)(C) apply only to causes of action accruing on or after

9 the effective date of that paragraph under sec. 20 o f this A c t

10 * Sec. 20. AS 46.03.825(b)(4)(C), added by sec. 7 of this Act, and sec. 13 of this Act take effect

11 July 1, 1993.

12 * Sec. 21. Except as provided in sec. 20 of this Act, this Act takes effect immediately under

13 AS 01.10.070(c).
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 540 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES HUDSON, Navarre, GJPhillips, Taylor, Zawacki, Grussendorf, CJDavis, Carney, 
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, M.A.Miller, M.WJWiller, R Jhillip s, Sharp, 
Ivan, MacLean

A BILL 

FO R AN ACT ENTITLED

1 "A n Act relating to registration of an oil spill response action contractor; limiting the

2 liability of an oil spill response action contractor for release or threatened release of a

3 hazardous substance and for an act or omission that is consistent w ith a state or national

4 oil spill contingency plan o r consistent with an order of an on-scene coordinator; amending

5 certain  exceptions to limited liability applicable to an oil spill response action contractor;

6 repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing for an effective

7 date."

8 BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE O F ALASKA:

^  't>SU,, * Section 1. AS 46.03.822(a) is amended to read:

10 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

11 set out in (b) of this section* [AND] the exception set out in (i) o f this section, and the

12 limitation on liability provided under AS 46.03.825. the following persons are strictly liable,

13 jointly and severally, for damages, for the costs of response, containment, removal, or remedial

-1-
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1 action incurred by the state, a municipality, or a village, and for the additional costs of a function

2 or service, including administrative expenses for the incremental costs of providing the function

3 or service, that are incurred by the state, a municipality, or a village, and the costs of projects

4 or activities that are delayed or lost because of the efforts of the state, the municipality, or the

5 village, resulting from an unpermitted release of a hazardous substance or, with respect to

6 response costs, the substantial threat of an unpermitted release o f a hazardous substance:

7 (1) the owner of, and the person having control over, the hazardous substance at

8 the time of the release or threatened release; this paragraph does not apply to a consumer product

9 in consumer use;

10 (2) the owner and the operator of a vessel or facility, from which there is a

11 release, or a threatened release that causes the incurrence of response costs, of a hazardous

12 substance;

13 (3) any person who at the time of disposal of any hazardous substance owned or

14 operated any facility or vessel at which the hazardous substances were disposed of, from which

15 there is a release, or a threatened release that causes the incurrence of response costs, of a

16 hazardous substance;

17 (4) any person who by contract, agreement, or otherwise arranged for disposal or

18 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

19 substances owned or possessed by the person, other than domestic sewage, or by any other party

20 or entity, at any facility or vessel owned or operated by another party or entity and containing

21 hazardous substances, from which there is a release, or a threatened release that causes the

22 incurrence of response costs, of a hazardous substance;

23 (5) any person who accepts or accepted any hazardous substances, other than

24 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

25 from which there is a release, or a threatened release that causes the incurrence of response costs,

26 o f a hazardous substance.

27 * Sec. 2. AS 46.03.825(a) is repealed and reenacted to read:

28 (a) A response action contractor who responds to a release or threatened release o f oil

29 is not civilly liable for removal costs or damages that result from an act or omission in the course

30 o f providing care, assistance, or advice

31 (1) consistent with a contingency plan prepared under AS 46.04.200,46.04.210,

WORK DRAFT WORK DRAFT WORK DRAFT
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1 or 33 U.S.C. 1321(d); or

2 (2) as otherwise directed by the federai or state on-scene coordinator.

3 * Sec. 3. AS 46.03.825(b) is amended to read:

4 (b) The limitation on liability contained in (a) of this section does not apply to

5 (1) an action for personal injury or death; or

6 (2) a  response action contractor who

7 (A) would otherwise have been liable for the release o r  threatened

8 release u n d e r AS 46.03.822;

9 (B) acts with gross negligence or intentional misconduct: or

10 (C) is not registered with the departm ent und^r AS 46.04.035, and

11 who agrees in writing to be listed and who is listed as a response action con tracto r

12 in a contingency plan approved under AS 46.04.030, th a t is being im plem ented to

13 respond to a  release or threatened release of oil [AN ACTION FOR DAMAGES TO

14 TANGIBLE PERSONAL PROPERTY NOT CAUSED BY OIL; OR

15 (3) AN ACT OR OMISSION THAT OCCURS MORE THAN 15 DAYS AFTER

16 THE RELEASE].

17 * Sec. 4. AS 16.04 is amended by adding a new section to read:

18 Sec. 46.u4.035. REGISTRATION OF OIL SPILL RESPONSE A C T O N

19 CONTRACTORS, (a) A person may register with the department as an oil spill response action

20 contractor. The department shall require a person registering as an oil spill response action

21 contractor under this section to verify the existence of resources, including personnel, equipment,

22 services, and a deployment plan as required of that contractor in any contingency plan approved

23 under AS 46.04.030 in which the contractor has agreed to be listed.

24 (b) The department shall develop and maintain a list o f  oil spill response action

25 contractors registered under this section. The department shall provide the list on request to

26 interested persons.

27 (c) In this section, "oil" and "response action contractor" have the meanings given in

28 AS 46.03.826.

29 * Sec. 5. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.

30 * Sec. 6. If this Act takes effect after June 30, 1992, sec. 5 of this Act is retroactive to June 30, 1992.

31 * Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SPO NSO R SUBSTITUTE FOR HOUSE BILL NO. 540 ( )

IN TH E LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES HUDSON, Navarre, G Jh illips, Taylor, Zawacki, G russendorf, CJDavis, Carney. 
Parnell, Foster, Baker, Choquette, Gonzales, Hanley, Leman, Martin, M.AJVIiller, M.W.Miller, R.Phillips, Sharp, 
Ivan, MacLean

A BILL 

FO R  AN ACT ENTITLED

1 "A n Act relating to the liability of the state for certain reg istra tion , planning, and

2 response activities related to  oil spills; relating to liability for release o r threatened release

3 o f a hazardous substance; re la ting  to the liability of an oil spill response action contractor

4 for release o r threatened release of a hazardous substance; re la ting  to oil discharge and

5 contingency plans; re la ting  to registration of an oil spill response action contractor;

6 repealing secs. 2, 5, 7, 10, and 12 of ch. 92, SLA 1991; and providing for an effective

7 date."

8 BE IT  ENACTED BY T H E  LEGISLATURE OF THE STATE O F  ALASKA:

9 * Section 1. AS 09.50.250 is amended to read:

10 Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person or

11 corporation having a contract, quasi-contract, or ton claim against the state may bring an action

12 against the state in the superior court. A person who may present the claim  under AS 44.77 may

13 not bring an action under this section except as set out in AS 44.77.040(c). A person who may

-I- CSSSHB 540( )
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1 bring an action under AS 36.30.560 - 36.30.695 may not bring an action under this section except

2 as set out in AS 36.30.685. However, an action may not be brought under this section if the

3 claim

4 (1) is an acdon for tort, and is based upon an act or omission of an employee of

5 the state, exercising due care, in the execution of a statute or regulation, whether or not the

6 statute or regulation is valid; or is an action for ton, and based upon tlie exercise or performance

7 or the failure to exercise or perform a discretionary function or duty on the pan of a state agency

8 or an employee of the state, whether or not the discretion involved is abused;

9 (2) is for damages caused by the imposition or establishment o f a quarantine by

10 the state;

11 (3) arises out of assault, battery, false imprisonment, false arrest, malicious

12 prosecution, abuse o f process, libel, slander, misrepresentation, deceit, or interference with

13 contract rights; [OR]

14 (4) arises out of the use of an ignition interlock device certified under

15 AS 33.05.020(c): o r

16 (5) arises out of

17 (A) registration and approval of an oil spill response action con tracto r

18 under AS 46.04.035;

19 (B) approval of an oil spill contingency plan under AS 46.04.030: or

20 (C) an act o r omission of the state, an employee of the state, o r a

21 person who contracts with the state  in responding to o r directing a response to a

22 release o r th rea tened  release of oil, unless the act o r omission resulted from gross

23 negligence o r intentional m isconduct: in this subparag raph , "oil" has the meaning

24 given in AS 46.03.826,

25 * Sec. 2. AS 46.03.822(a) is amended to read:

26 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

27 set out in (b) o f this section. [AND] the exception set out in (i) o f this section, and the

28 limitation on liability provided under AS 46.03.825, the following persons are strictly liable,

29 jointly and severally, for damages, for the costs of response, containment, removal, or remedial

30 action incurred by the state, a municipality, or a village, and for the additional costs of a function

31 or service, including administrative expenses for the incremental costs o f providing the function
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1 or service, that are incurred by the state, a municipality, or a village, and the costs of projects

2 or activities that arc delayed or lost because of the efforts o f the state, the municipality, or the

3 village, resulting from an unpcrmitted release of a hazardous substance or, with respect to

4 response costs, the substantial threat o f an unpermitted release o f a hazardous substance:

5 (1) the owner of, and the person having control over, the hazardous substance at

6 the time o f the release or threatened release; this paragraph does not apply to a consumer product

7 in consumer use;

8 (2) the owner and the operator of a vessel or facility, from which there is a

9 release, or a threatened release that causes the incurrence of response costs, of a hazardous

10 substance;

11 (3) any person who at the time of disposal of any hazardous substance owned or

12 operated any facility or vessel at which the hazardous substances were disposed of, from which

13 there is a release, or a threatened release that causes the incurrence of response costs, of a

14 hazardous substance;

15 • (4) any person who by contract, agreement, or otherwise arranged for disposal or

16 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

17 substances owned or possessed by the person, other than domestic sewage, or by any other party

18 or entity, at any facility or vessel owned or operated by another party or entity and containing

19 hazardous substances, from which there is a release, or a threatened release that causes the

20 incurrence of response costs, of a hazardous substance;

21 (5) any person who accepts or accepted any hazardous substances, other than

22 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

23 from which there is a release, or a threatened release that causes the incurrence of response costs,

24 o f a hazardous substance.

25 * Sec. 3. AS 46.03.822(b) is amended to read:

26 (b) In an action to recover damages or costs, a person otherwise liable under this section

27 is relieved from liability under this section if the person proves

28 (1) that the release or threatened release of the hazardous substance to which the

29 damages relate occurred solely as a result of

30 (A) an act of war,

31 (B) except as provided under AS 46.03.823(c) and 46.03.825(e), an

WORK DRAFT WORK DRAFT WORK DRAFT
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1 intentional or negligent act or omission of a third party, other thf^ ^arty or its agents

2 in privity o f contract with, or employed by, the person, and that the person

3 (i) exercised due care with respect to the hazardous substance; and

4 (ii) took reasonable precautions against the act or omission of the

5 third party and against the consequences of the act or omission; or

6 (C) an act of God; and

7 (2) in relation to (1)(B) or (C) of this subsection, that the person, within a

8 reasonable period o f time after the act occurred,

9 (A) discovered the release or threatened release o f the hazardous

10 substance; and

11 (B) began operations to contain and clean up the hazardous substance.

12 * Sec. 4. AS 46.03.f.22(k) is amended to read:

13 (k) In this section, "damages" has the meaning given in AS 46.03.824 and includes
14 [INCLUDE] damage to persons or to public or private property, damage to the natural resources

15 of the state or a municipality, and damage caused by acts or omissions of a response action

16 contractor for which the response action contractor is not liable under AS 46.03.823 or 46.03.825.

17 * Sec. 5. AS 46.03.825(a) is repealed and reeLaoied to read:

18 (a) A response action contractor who responds to a release or threatened release of oil

19 is not civilly liable for removal costs or damages that result from an act or omission in the course

20 of providing care, assistance, or advice

21 (1) consistent with a contingency plan approved under AS 46.04.030 or prepared

22 under AS 46.04.200, 46.04.210, or 33 U.S.C. 1321(d);

23 (2) as otherwise directed by the federal or state on-scene coordinator.

24 * Sec. 6. AS 46.03.825(b) is amended to read:

25 (b) The limitation on liability contained in (a) of this section does not apply to

26 (1) an action for personal injury or deain;

27 (2) a response action contractor who
28 would otherwise have been liable for the release or threatened
29 release under AS 46.03.822;
30 acts with gross negligence or intentional misconduct;
31 fO is not registered with the department under AS 46.04.035, and
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1 who agrees in writing to be listed and who is listed as a response action contractor
2 in a contL^encv plan approved under AS 46.04.030. that is being implemented to
3 respond to a release or threatened release of oil: or
4 (D) has agreed in writing to be listed and who is listed in a
5 contingency plan approved under AS 46.04.030 who fails to respond to a release or
6 threatened release of oil that the response action contractor was required to respond
7 to under its contract with the applicable contingency plan holder; this subparagraph
8 does not apply to a response action contractor if the failure to respond to a release
9 or threatened release of oil results from a concurrent response under another

10 contingency plan approved under AS 46.04.030 in which the response action
11 contractor has the primary dutv to respond [AN ACTION FOR DAMAGES TO

12 TANGIBLE PERSONAL PROPERTY NOT CAUSED BY OIL; OR

13 (3) AN ACT OR OMISSION THAT OCCURS MORE THAN 15 DAYS AFTER

14 THE RELEASE].

15 * Sec. 7. AS 46.03.825(d) is amended to read:

16 (d) In this section,

17 (1) "registered" means registered under AS 46.04.035;
18 i2) "response action" means an action taken to respond to a release or threatened

19 release o f oil, including [BUT NOT LIMITED TO] mitigation, clean up, or removal of a release

20 or threatened release of oil.

21 * Sec. 8. AS 46.03.825 is amended by adding new subsections to read:

22 (e) The defense provided in AS 46.03.822(b)(1)(B) is not available to a potentially liable

23 person with respect to costs or damages caused by an act or omission of a response action

24 contractor.

25 (f) Except as provided in (e) of this section, this section dees not affect the liability under

26 this chapter or under any other state law of a person other than a response action contractor.

27 * Sec. 9. AS 46.04.030(e) is amended to read:

28 (e) The department may attach reasonable terms and conditions to its approval or

29 modification of a contingency plan that the department determines arc necessary to ensure that

30 the applicant for a contingency plan has access to sufficient resources to protect environmentally

31 sensitive areas and to contain, clean up. and mitigate potential oil discharges from the facility or

WORK DRAFT WORK DRAFT WORK DRAFT
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1 vessel as provided in (k) of this section, and to ensure that the applicant complies with the

2 contingency plan. If a contingency plan submitted to the department for approval relies on
3 the services of an oil spill response action contractor, the department may not approve the
4 contingency plan unless the response action contractor is registered and approved under
5 AS 46.04.035. The contingency plan must provide for the use by the applicant of the best

6 technology that was available at the time the contingency plan was submitted or renewed. The

7 department may require an applicant or holder of an approved contingency plan to take steps

8 necessary to demonstrate its ability to carry out the contingency plan, including

9 (1) periodic training;

10 (2) response team exercises; and

11 (3) verifying access to inventories of equipment, supplies, and personnel identified

12 as available in the approved contingency plan.

13 * Sec. 10. AS 46.04 is amended by adding a new section to read:

14 Sec. 46.04.035. REGISTRATION OF OIL SPILL RESPONSE ACTION

15 CONTRACTORS, (a) A person may apply to the department for registration as an oil spill

16 response action contractor. The department shall adopt regulations governing the registration and

17 approval of oil spill response action contractors. Regulations adopted by the department under

18 this section must include

19 (1) minimum training standards for personnel;

2C (2) verification requirements that ensure the existence o f resources, including

21 personnel, equipment, services, and an adequate deployment plan necessary to a response action

22 or as required by a contingency plan in which the contractor has agreed in writing to be listed

23 and is listed;

24 (3) minimum professional response action standards and practices; and

25 (4) minimum performance standards for oil spill response action contractors listed

26 in an oil spill contingency plan approved under AS 46.04.030.

27 (b) Notwithstanding (a) of this section, the department may substitute a response action

28 contractor approval program, and a subsequent process to approve response action contractors

29 who agree to be listed in a contingency plan approved under AS 46.04.030, for regulations

30 required under (a)(1) - (3) of this section if the approval program and subsequent process are

31 developed by the United States Coast Guard.

WORK DRAFT WORK DRAFT WORK DRAFT

CSSSHB 540( ) •6-
V»w ’J n a e r U m  { D E L E T E D  T E X T  B R A C K E T E D  I



1 (c) The department shall establish fees applicable to registration under this section in an

2 amount necessary to cover the costs of the registration program. The fees shall be collected by

3 the department.

4 (d) The Administrative Procedure Act (AS 44.62) applies to regulations and registrations

5 under this section.

6 (e) The department shall develop and maintain a list of oil spill response action

7 contractors registered under this section. The department shall provide the list on request to

8 interested persons.

9 (f) A response action contractor registered under this section shall annually provide to

10 the department a list of all contingency plans approved under AS 46.04.030 in which the response

11 action contractor has agreed in writing to be listed as a responder.

12 (g) In this section,

13 (1) "oil" has the meaning given in AS 46.03.826;

14 (2) "response action" has the meaning given in AS 46.03.825;

15 (3) "response action contractor" means

16 (A) a person who enters into a response action contract with respect to a

17 release or threatened release of oil and who is canying out the contract, including a

18 cooperative organization formed to maintain and supply response equipment and materials

19 that enters into a response action contract relating to a release or threatened release of oil;

20 (B) a person who is retained or hired by and is under the control o f a

21 person described in (A) of this paragraph to provide services related to the response

22 action contract; and

23 (C) a person who acts as a volunteer and is engaged in a response action.

24 * Sec. 11. Sections 2, 5, 7, 10, and 12 of ch. 92, SLA 1991, are repealed.

25 * Sec. 12. TRANSITION. The Department o f Environmental Conservation shall adopt regulations

26 to implement AS 46.04.035(a), enacted in sec. 10 of this Act, on or before January 1, 1993.

27 * Sec. 13. If this Act takes effect after June 30, 1992, sec. 11 of this Act is retroactive to June 30,

28 1992.

29 * Sec. 14. APPLICABILITY, (a) Except as provided in (b) of this section, the amendments to

30 AS 46.03.822 and 46.03.825, made by secs. 2 - 8 of this Act, apply only to causes o f action accruing

31 on or after the effective date of secs. 2 * 8 of this Act.
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1 (b) The provisions of AS 46.03.825(b)(2)(C) apply only to causes of action accruing on or after

2 the effective date of that paragraph under sec. 15 o f this Act.

3 * Sec. 15. AS 46.03.825(b)(2)(C), added by sec. 6 of this Act, and sec. 9 o f this Act take effect

4 July 1, 1993.

5 * Sec. 16. Except as provided in sec. 15 of this Act, this Act takes effect immediately under

6 AS 01.10.070(c).
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 o r 465-2450 
F A X  (907) 465-2029 
M a il Slop 3101

240 M a in  Street, Suite 500 
Juneau, A laska 99801-2101

M E M O R A N D U M February 20, 1992

SUBJECT: Response action contractors - (SSHB 540)

T O :

FROM :

R epresentative Bill Hudson

M ichael F. Ford / f t  
Legislative Counsel > - / •

The following is a  section by section analysis of SSHB 540:

Section 1 - P 'ovides that an  oil spill response action contractor whose act or 
omission is not contrary to the state o r  national oil spill contingency plans, o r if 
contrary, is not contrary to an order o f the state or federal on-scene coordinator, 
receives protection from certain  civil liability.

Section 2 - R epeals two current exceptions to the limited liability provisions of 
AS 46.03.825(a). T he first being an action for damages to personal property not 
caused by oil, and the second being an action based on an act or omission that occurs 
m ore than 15 days after the release of oil.

Section 3 - R epeals the sunset provisions enacted in HB 196, that would repeal the 
limited liability o f response actions contractors.

Section 4 - R etroactive clause for section 3.

Section 5 - Effective date.

M FF:pl
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18 AAG 75.425, OIL DISCHARGE PREVENTION AND CONTINGENCY 
PLAN CONTENTS.

PART 2 —  PREVENTION PLAN

(H) RE8PON0E CONTRACTOR INFORMATION - if a plan 
holder proposes to use the services of a response action 
contractor to meet a requirement of AS 46, 04.030 or this 
chapter, the plan holder shall include a true, correct, and 
complete list of each contractor, with name, address, 
telephone number, and affiliation by company, a summary of 
each agreement or contract, and the response equipment and 
services provided; the use of a contractor does not relieve 
the plan holder's responsibility to provide the information 
required by this subsection, and to meet all other 
applicable requirements of this chapter;

18 AAC 75.445. APPROVAL CRITERIA.

OCTOBER 26, 1991 DRAFT REGULATIONS

(i) RESPONSE CONTRACTOR INFORMATION. If a plan holder 
proposes to use the services of a response action contractor 
to meet a requirement of AS 46.04.030 or this chapter, the 
plan holder shall include a true, correct, and complete list 
of all contractors, with names, addresses, telephone 
numbers, and affiliation by company, and a copy of the 
contract or a summary which clearly demonstrates

(1) the contractor's obligation to respond if a 
discharge occurs, and the contractor's liability to the plan 
holder for the contractor's failure to respond or for an 
inadequate response;

(2) the contractor's availability to respond to a 
department-conducted discharge exercise as well as an actual 
discharge; and

(3) that equipment and other spill response resources 
to be provided by the contractor are maintained in a state 
of readiness and are compatible with the type of facility or 
operation and the oil product handled by the plan holder*.



(G :\SPPM\GLERICAL\HB567\cplanrvw.Itr)

F e b r u a r y  4, 1952 R e v i s i o n

OIL DISCHARGE PREVENTION 
• AND CONTINGENCY PLAN APPROVAL

Name of plan holder 
Address

Dear:

Re: (Name of facility) Oil Discharge Prevention and Contingency Plan

The Alaska Department of Environmental Conservation (ADEC) has completed review 
of the (date of application) application for approval of the following oil spill contingency 
plan:

Plan Title:  , consisting o f  volumes
Supporting Documents, if any (list):_______________________
Plan Holder: ___  __________________
[Be specific, as in 'ABC Oil Co., A Delaware Corporation."]
Covered Vessels or Facilities:____________________________
[If vessel, U.S. Official Number;________________________ ]

PU\N APPROVAL: The (name of plan) plan is hereby approved, effective [
199J.

A certificate of approval stating that the contingency plan has been approved by the 
department is enclosed. This approval is subject to the following terms and 
conditions:

TERMS AND CONDITIONS:

1. Revisions to contingency plans demonstrating full compliance with the 
implementing regulations for HB 567 must be submitted to the Department 
within 90 days of their effective date. The Department's implementation 
scheduie for demonstrating compliance with the new regulations is contained in 
the enclosed January 7, 1992 letter from the Commissioner.

2. Notice Of Chanced Relationship with Resnnr.sa Contractor fDELE~E THIS 
PARAGRAPH IF NO RESPONSE CONTRACTOR INVOLVED IN THE PLANT 
Because the plan relies on the use of response contractor(s) for its

1



implementation, the plan holder must immediately notify the Department in 
writing of any change in the contractual relationship with the plan holder s 
response contractor(s), and of any event including but not limited to any breach 
by either party to the response cor..ract that may excuse a response contractor 
from performing, that indicates a response contractor may fail or refuse to 
perform, or that may otherwise affect the response, prevention, or preparedness 
capabilities described in the approved plan.

This co n d itio n  is  r e a so n a b ly  n e c e s s a r y  b e c a u s e  th ere  are  certa in  risks  
a s s o c ia te d  w ith a llo w in g  a p la n  h o ld e r  to re ly  In p a r t or to tal u p o n  a r e s p o n s e  
c o n tra c to r  in s te a d  o f  o b ta in in g  its  o w n  r e s p o n s e  ca p a b ility . The r isk s  arise, in 
part, b e c a u s e  the  c e r ta in ty  o f  th e  c o n tra c to r 's  r e s p o n s e  is  d e p e n d e n t  u p o n  th e  
co n tin u a tio n  o f the  le g a l re la tio n sh ip  b e tw e e n  It a n d  th e  p la n  h o ld er . G w en  this 
risk, the  D e p a r tm e n t m u s t  b e  p r o m p tly  in fo r m e d  o f  a n y  c h a n g e  o f th e  
c o n tra c tu a l re la tio n sh ip  b e tw e e n  th e  p la n  h o ld e r  a n d  th e  r e s p o n s e  con trac to r, 
a n d  o f a n y  o th er  e v e n t  th a t m a y  a rg u a b ly  e x c u s e  the  r e s p o n s e  c o n tra c to r  frcm  
p e r fo rm in g  or that w o u ld  o th e r w is e  a f f ec t  th e  r e s p o n s e ,  p re ve n tio n , or  
p r e p a r e d n e s s  c a p a b ilitie s  d e s c r ib e d  in th e  a p p r o v e d  p la n . The D e p a r tm e n t m e  
s e e k  appro p ria te  m o d if ic a tio n s  to  th e  p la n  or ta k e  o th e r  s te p s  to e n s u r e  that the  
p lan  h o ld e r  h a s  c o n tin u o u s  a c c e s s  to s u ff ic ie n t  r e s o u r c e s  to p r o te c t  the  
e n v iro n m e n t a n d  to c o n ta in , c le a n u p , a n d  m itig a te  p o te n tia l  oil sp ills .

3. (A dditiona l facility  s p e c i f ic  c o n d it io n s  a n d  th e ir  b a s is  s h o u ld  b e  in c lu d e d  
here)

EXPIRATION: This approval expires  , 199_. After the approval expires,
operation of the facility/vessel is prohibited oy Alaska law until an approved plan is 
once again In effect.

RENEWAL: To renew the aporoval, the plan holder must submit a complete renewal 
application to this office on or before_________, 199_.

REVOCATION, SUSPENSION, OR MODIFICATION: This approval is effective only 
while the plan holder is in "compliance with the plan" and with ail of the terms and 
conditions described above. The Department may, after notice and opportunity for a 
hearing, revoke, suspend, or require the modification of an approved plan if the plan 
holder is not in compliance with it, or for any Gther reason stated in AS 46.04.030(0. in 
addition, Alaska law provides that a vessel or facility that is not in "compliance with the 
plan" may not operate (AS 46.04.030). The department may terminate approval prior 
to the expiration data if deficiencies are identified that would adversely affect spill 
prevention, response or preparedness capabilities.

DUTY TO RESPOND: Notwithstanding any other provisions or requirements cf this 
contingency plan a person causing or permitting the discharge of oil is required by law 
to immediately contain and cleanup the discharge regardless of the adequacy or 
inadequacy of a contingency plan (AS 46.04.020).
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BEST AVAILABLE TECHNOLOGY: The contingency plan must provide for use by 
the applicant of the best available technology at the time It is submitted or renewed 
(AS 46.04.03Q (e)).

NOTIFICATION OF NON-READINESS: Within three days after any significant 
response equipment specified in the plan becomes nonoperatlonal or is removed from 
Its designated storage location the plan holder must notify the department in writing 
and provide a-schedule for the equipments substitution, repair, or return to service 
(18AAC 75.375).

CIVIL AND CRIMINAL SANCTIONS: Failure to comply with the plan may subject the 
plan holder to civil liability for damages and to civil and criminal penalties. Civil and 
criminal sanctions may also be imposed for any violation of AS 46.04, any regulation 
issued thereunder, or any violation of a lawful order of the Department.

INSPECTIONS, DRILLS, RIGHTS TO ACCESS AND VERIFICATION OF 
EQUIPMENT, SUPPLIES AND PERSONNEL: The Department has the right to verify 
the ability of the plan holder to carry out the provisions of its contingency plan and 
access to inventories of equipment, supplies and personnel through such means as 
inspections and discharge exercises, without prior notice to the plan holder. The 
Department has the right to enter and Inspect the covered vessel or facility in a safe 
manner at any reasonable time for these purposes and to otherwise ensure 
compliance with the plan and the terms and conditions (AS 46.04.030(e) and AS 
46.04.060). The plan holder shall conduct exercises for the purpose of testing the 
adequacy of the contingency plan and its implementation (18 AAC 75.385).

FAILURE TO PERFORM: In granting approval of the plan, the Department has 
determined that the plan, as represented to it by the applicant in the plan and 
application for approval, satisfies the minimum planning standards and other 
requirements established by applicable statutes and regulations, taking as true ail 
information provided by the applicant. The Department does not warrant to the 
applicant, the plan holder, or any other person or entity: (1) the accuracy or validity cf 
the information or assurances relied upon; (2) that the plan is or will be implemented; 
or (3) that even full compliance and implementation with the plan will result in complete 
containment, control, or clean-up of any given oil spill, including a spill specifically 
described in the planning standards. The plan holder is encouraged to take any’ 
additional precautions and obtain any additional response capability it deems 
appropriate to further guard against the risk cf oil spills and to enhance its ability to 
comply with its duty under AS 46.04.020(a) to immediately contain and clean up an oil 
discharge.

COMPLIANCE WITH APPL1CAB' E LAWS: If amendments to the approved plan are 
necessary to meet the requirement of any new laws or regulations, the plen holder 
must submit an application for amendment to the Department at the above address. 
The plan holder must adhere to all applicable state statutes and regulations as they 
may be amended from time to time. Copies of these currently in effect are enclosed. 
The department is currently developing regulations to implement Ch. 191. SLA 1990.



Amendments to comply with the regulations will be necessary upon promulgation.

ADJUDICATORY HEARING: Any person who disagrees with the decision may 
request an adjudicatory hearing by serving upon the Commissioner a request for 
hearing that complies with the requirements of 18 AAC 15.200*310. The hearing 
request must be received by the Commissioner within 30 days from the date of this 
letter. Hearing requests must be delivered to the Commissioner of the Department cf 
Environments?Conservation at 3220 Hospital Drive, P.O. Box 0, Juneau, AK 99811* 
1800 within 30 days of receipt of this letter. If a hearing is not requested within 30 
days, the right to a hearing is waived and the decision becomes final.

If you have any questions, please do not hesitate to contact of this office.

Sincerely,

Regional Administrator 
or

Regional Environmental Supervisor

Enclosures:

1. Certificate of Approval
2. Alaska Statutes 46.03, 46.04, 46.08 and 46.09 (white statute book)
3. 18 AAC 75, Article 4
4. October 26 Draft Regulations
5. Commissioner’s January 7, 1992 letter

cc: (To be completed be the regions. Standard distribution should include one
copy to Central Office SPPM c\o Larry Dietrick

4



’’■Hi* 'P.VjroWfTTSWI T V T p n ’T ” « r r  “ — . >  jj^srr

Alaska Department of
E n v i r o n m e n t a l  

C o n s e r v a t i o n
P.O. Box o'
Juneau, Alaska 99811*1800

R e l e a s e
Walter J. Hickel, Governor John A. Sandor, Commissioner

Contact: Debby Bloom, 563-6529 
L.J. Evans, 563-1126

DEC COMMISSIONER SANDOR SIGNS NEW OIL SPILL 
REGULATIONS AFTER EXTENSIVE PUBLIC PROCESS

October 26, 1991. Anchorage... DEC Commissioner John Sandor has signed oil spill 
regulations which raise spill prevention and response standards for approximately 300 
tankers, barges, terminals, and on-shore exploration and production facilities operating 
in Alaska, as well as the Trans-Alaska Pipeline System, after 16 months of drafting and 
public review.

The regulations, which Sandor said are “the toughest in the nation-if not the world," 
set new standards for spill prevention and readiness on the part of cc npanies 
handling oil; establish the amount of oil that a company must be prepared to control 
and contain in the first hours of a spill; and broaden the range of options for meeting 
financial responsibility requirements.

Alaska will require crude oil tankers to have enough equipment and personnel in the 
region within 72 hours of the onset of a spill to control or cleanup 60% of a vessel’s 
total cargo capacity; operators must plan to clean up 100% of a spill as soon as 
practicable. In contrast, federal law does not set a minimum time period.

"With the help of the public, environmental and industry groups, citizens’ organizations, 
and an outstanding working group, we have reached a key milestone in Alaska’s effort 
to develop the regulations called for by the Legislature in 1990 in House Bill 567,' said 
Commissioner Sandor. These new rules will put Alaska out front in effective spill 
prevention and response. For that, and for their countless hours of good work, we 
sincerely thank all those who attended our many public meetings, and especially the 
citizens' working group that assisted the department in resolving several key 
controversies about how this law should be implemented.'

- More -
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"Our job now is to make sure equipment is in place and readiness is maintained," 
Sandor said. "All the equipment on earth will do no good unless people are trained to 
use it." The Commissioner said that DEC will enforce the law with frequent drills, 
including surprise drills, to test and maintain readiness and the effectiveness of plans 
and equipment.

The HB 567 Working Group was established in 1990 by DEC with representatives from 
stnte and federal agencies, citizen oversight groups, industry, and environmental 
organizations. The public participation process for the regulations included 18 public 
meetings last winter and spring throughout Alaska in addition to formal public hearings 
held last summer. The working group met many additional times throughout the 
process to advise the department on development of the regulations. DEC staff 
reviewed and considered 800 pages of comments on the draft regulations from 
members of the public.

"The response to the Exxon Valdez spill involved nearly all Alaskans, either in actual 
response activities or in terms of their concerns. We felt it necessary to likewise 
involve as many Alaskans as we could in developing a system to prevent future spills 
or to respond effectively if they ever happened. Now we need continued participation 
of Alaskans to implement the system and make sure it works," said Sandor. The 
Commissioner said that he has invited the Working Group to continue to advise DEC 
on implementation of the new regulations.

If the regulations are filed by Lt. Governor Jack Coghill following a review by the 
Department of Law, crude oil facilities will be asked to amend their current plans to 
conform with the new regulations by February .1, 1992.

Sandor said that Alaskans can already have more confidence in spill preparedness 
within the state. In most cases, the large companies have in place the necessary 
response equipment, personnel, and prevention measures. Alyeska Pipeline •' 
Company's SERVS system of escort vessels for tankers in Prince William Sound is an 
example.

The Commissioner indicated that the department will work with small companies 
covered by the law to form spill response co-ops throughout the state. The 
regulations encourage cost-sharing for increased prevention and response capabilities. 
Non-crude operators come under the law effective June 1,1992.

The final step in developing the regulations was a set of decisions reached by the 
department on several key policy issues that remained unresolved at the conclusion of 
the public participation process.

DEC Deputy Commissioner Mead Treadwell said, "One of cur toughest calls was the 
decision on the planning standard for crude oil carriers. In the public comments and 
working group there was no consensus on how much of a vessel's cargo the operator

- More -
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should have to plan to clean up beyond the first 72 hours of a spill. HB 667 requires 
the department to set this standard, and operators must design their response plans 
accordingly. In the end we relied on statistical studies of spill situations and what we 
could expect to happen, during an actual spill. It turned out that a 60% planning 
standard, the ability to clean up 60% of the cargo capacity, was the right answer in this 
case." Two DEC consultants independently reached this conclusion and made the 
recommendation to the department, Treadwell expla'ned.

Under this requirement a plan holder must plan to clean up a total spill, but must 
demonstrate the availability of sufficient equipment and personnel deployed and 
operating within the region within the first 72 hours to clean up 60% of a vessel’s 
cargo. The planning standard can be lowered through “prevention credits," but only 
for hydrostatic loading, double hulls or bottoms, or escort vessels. In no case will the 
planning standard be less than 30% of a vessel’s cargo capacity.

"Another critical decision was whether to specifically enable DEC to require a facility or 
tanker to restrict operations, if conditions arise that would make it impossible for a plan 
holder to employ the methods outlined in this plan," said Treadwell.

He explained that this concern was for situations where conditions such as 
earthquakes, volcanoes, storms or other situations make an operator's proposed 
response methods ineffective. The regulations require a plan holder to describe 
scenarios when weather or environmental conditions would exceed maximum 
response limitations. Shutting down a facility is a decision limited to the DEC 
commissioner, either through an emergency order or by seeking a court injunction.

The department also decided:

-  To adopt the majority of the proposed prevention provisions now and make a 
commitment to continue to work on unresolved issues with the HB 567 Working 
Group, rather than delay the entire "prevention" package.

-  To retain language to guard against company employee substance abuse or medical 
problems diminishing abilities to perform tasks that could prevent or reduce the size of 
a spill. The language has been reviewed by the Departments of Law and Health and 
Social Services.

-  For non-crude earners, to adopt a current planning standard that requires the 
operator to plan to contain or control 15% of the capacity of the vessel or barge within 
a 48-hour time limit, and clean up the full amount of any size spill within the shortest 
feasible time.

-  To maintain provisions for drilling relief wells in the event of a blowout. The 
department was concerned about the possibility of a sustained major discharge from 
an oil formation occurring during adverse winter conditions that could make it 
impossible to regain control of the well until the following season. Language was

• More -


