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PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE HJUDBON

NAME:
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE :

POMID:
OATE:
TIME:

L IONAME:

COPIES:

JANNA PRESTON

2700 WEST 34TH AVENUE

ANCHORAGE
240-5399
f.B 157

OPTOMETRISTS: AUTHORIZED PRACTICES
PLEASE SUPPORT THE OPTOMETRY BILL.

HB 336:

03005620
92/03/27
00:56:20
ANCHORAGE LIO

REPRESENTATIVES

BAKER
DOVER
ORUCKMAN
CHOQUETTE
B.DAVIS
DONLEY
FINKELSTEIN
GONZALES
GRUSSENOORF
VAN
KOPONEN
LARSON
LINCOLN
MACLEAN
11.AMILLER
MOYER
PARNELL

R. PHILLIPS
TAYLOR
ZAWACKI

REPRESENTATIVES

BARNES
BROWN
CARNEY
DAVIDSON
C.DAVIS
ELLIS
FOSTER
GRUEN3ERG
HANLEY
JACKO
KUBINA
LEMAN
MACKIE
MARTIN
M.W.MILLER
NAVARRE
G.FHILLIPS
SHARP
ULMER

ZIP: 99517

SENATORS

ADAMS
COLLINS
COTTEN
CRAFT
DUNCAN
ELTASON
FISCHER
FRANK
HALFCRD
HOFFMAN
JONES
KERTTULA
MENARD
PEARCE
POURCHOT
RODtY
SHULTZ
STURGULEWSKI
UEHLING
ZHAROFF

/JSM

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE HUC8ON

NAME:
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

POMID:
DATE:
TIME:

LIONAME:

COPIES:

SHARON LOOSLI

BOX 935
KENAT, ALASKA
203-4052

HB 540

CIVIL LIABILITY FOR OIL SPILLS
I URGE YOU TO SUPPORT THIS BILL.

13091426
92/03/27
09:14:26
SOLDOTNA LIO

REPRESENTATIVES

G.PHILLIPS
NAVARRE
CARNEY
DAVIDSON
FINKELSTEIN
IVAN

LEMAN
LINCOLN
MOYER
ZAWACKI

SENATOR

FISCHER

ZIP:

99611



PUBLIC OPINION MESSAGE

DCAP:  REPRESENTATIVE HU0S0N

NAHE SUSAN LACEY

TITLE:
ADDRESS:
citt:
PHONE :
DILL NO:
SUBJECT:
MESSAGE:

evenly.

POMID:
DATE:
TIME:

L IONAME:

COPIES:

BOX 1005

KENAT, ALASKA ZIP: 99611

203-9256

HB 540

CIVIL LIABILITY FOR OIL SPILLS

I SUPPORT HB540 Am 1 WOULO LIKE YOU TO DISTRIBUTE THE LIABILITY

13002144
92/03/27
00:21:44
SOLDOTNA LIO

REPRESENTATIVES REPRESENTATIVES

BAKER BARNES
BOYER BROWN
ERUCKMAN CARNEY
CMOQUCTTE DAVIDSON
B.DAVIS C.DAVIS
DONLET ELLIS
FINKELSTEIN FOSTER
GONZALES GRUEY "ERG
C-RUSSENDORF HANLEY
1VAN JACKO
KOPONEN KUDINA
LARSON LEMAN
LINCOLN MACKIE
MACLEAN MARTIN
M.A_MILLER M.W_MILLER
MOYER NAVARRE
FARNELL G.PHILLIPS
R.PHILLIPS SHARP
TAYLOR ULMER

ZAWACKI

DEAR:

NAME:
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

POMID:
DATE:
TIME:

L IONAME :

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE HUDSON

VAL ISCHI

604 LAUREL DRIVE

KENAL, ALASKA

203-3035

HB 540

CIVIL LIABILITY FOR OIL SPILLS
I AM IN SUPPORT OF HB540.

13005213
92/03/27
00:50:13
SOLDOTNA LIO

REPRESENTATIVES SENATOR

NAVARRE FISCHER
G.PHILLIPS

CARNEY

DAVIDSON

FINKELSTEIN
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Alaska State Legislature
State Capitol
Juneau, Alaska 99801-1182

FROM:  Micheal & Claudia Ussery
1508 Cara Loop
Anchorage, Alaska 99515

SUBJECT: House Bill 540 - Responder Immunity

I support HB 540, which was introduced in February, as a means
to solve the issue of responder immunity. 1 believe the legislation
is appropriate and that the responders in the state (such as CISPRI)
should be granted iiinunity similar to that already provided other
emergency responders in Alaska. |1 urge you to work for a scheduled
hearing of this bill, if it has not already been scheduled, and for
passage of HB 540.

I am employed by Tesoro Petroleum. Tesoro contributes
approximately 55% of the costs of the Cook Inlet Spill Prevention
& Response, Inc. ('CCSPRI'M); has a total payroll of approximately
$20 million; 1is the third largest taxpayer in the Kenai Peninsula
Borough; and has contributed a large amount of money and emplovee
time over the years to charitable organizations and public
concerns. It was tie first refiner to process a barrel of Alaska
North Slope Crude on August 8, 1977. A dwut: down in crude supply
last year was avoided by the passage of HB 196, which was passed
for one year. HB 196 expires June 30, 1992.

Thank you for your attention and support of HB 540.



PAX MEMO

TO: House of Representatives Resource Committee
Cliff Davidson, Georgiarma Lincoln, Pat Carney,
David Finkelstein, Bill Hudson, Ivan lIvan and Tom
Moyer
FAX (907)465-3444

FROM: Tiny Schaateen
Unalaska, Alaska

DATE: March 27, 1992

SUBJECT: House Bill 540

The purpose of this memo is to request your help in
protecting the environment of Unalaska and the entire State.

As 1 understand HB J40 it"s goal is to prevent a spill
responder who responds to an oil spill from being held liable

for the entire spill.

Currently if You or 1 attempt to cleanup a spill we will be
held responsible for that spill even if we had nothing to do
causing the spill. This makes it impossible for anyone,
including a "Good Samaritan'™, from cleaning up any oil spill
not caused by them.

Three months ago there was ? 12,000 gallon spill in Unalaska
to which 1 dispatched men sc 1 equipment. The company I
manage has born all the costs for this cleanup even we had
nothing to do with causing the spill. In fact the spill was
all the way across town, in a different bay. The owners of
my comply didn®"t have a problem with the costs incurred,
however due to the fact that when we responded to this spill
we accepted FULL RESPONSIBILITY for this spill, 1 have been
instructed lot to respond to any spill not caused by our

company.

This is totally unacceptablel If HB 540 does not pass, it
will prevent people with good intent, like myself, from
trying to clean up spills they are not responsible for.

IF HB 540 DOES NOT PASS IT WILL BE AN ENVIRONMENTAL DISASTER
TO RIVAL THE EXXON VALDEZ 1
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Alaska State Legislature *
State Capitol
Juneau, Alaska 99801-1182

FROM
JIOjad T#** 7f*>* C
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SUBJECT: House Bill 540 - Responder Immunity
I ]

I support HB 540, which was introduced in February, as a means
to solve the issue of responder immunity. |1 believe the legislation
IS appropriate and that the responders iIn the state (such as CISPRI)
should be granted immunity similar to that already provided other
emergency responders in Alaska. 1 urge you to work for a scheduled
hearing of this bill, if it has not already been scheduled, and for
passage of HB 540.
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Alaska State Legislature

State Capitol
Juneau, Alaska 99801-1182

o hP
.y U7/ e*AkMuIIIX

SUBJECT: House Bill 540 - Responder Immunity
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I support HB 540, which was introduced in February, as a means
to solve the issue of responder immunity. |1 believe the legislation
IS appropriate and that the responders in the state (such as CISPRI)
should be granted immunity similar to that already provided other
emergency responders in Alaska. | urge you to work for a scheduled
hearing of this bill, iIf it has not already been scheduled, and for

passage of HB 540.



TO: 3 Il MabSOiO DATE:

Alaska State Legislature
State Capitol
Juneau, Alaska 99801-1182

FROM: flapT fiuhb
8A| m M |

SUBJECT: House Bill 540 - Responder Immunity

I support HB 540, which was introduced in February, as a means

to solve the issue of responder immunilL, . 1 believe the legislation
IS appropriate and that the responders in the state (such as CISPRI)
should be granted immunity similar to that already provided other

emergency responders in Alaska. 1 urge you to work for a scheduled

hearing of this bill, If It has not already been scheduled, and for

passage of HB 40.
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Alaska State Legislature
State Capitol
Juneau, Alaska 99801-1182
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SUBJECT: House Bill 540 - Responder Immunity

I support HB 540, which was introduced in February, as a means
to solve the issue of responder immunity. |1 believe the legislation
IS appropriate and that the responders in the state (such as CISPRI)
should be granted inmunity similar to that already provided other
emergency responders in Alaska. 1 urge you to work for a scheduled
hearing of this bill, if it has not already been scheduled, and for
passage of HB 540.
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Alaska State Legislature

State capitol
Juneau,Alaska 99801

From:_ & JL /rf/JfltnrZ0O

/) KIC 1K c'L

Subject: House Bill 540-Responder Immunity

I support HB 540,which was introduced in February as a
means to solve the issue of responder immunity. 1 believe the
legislation is appropriate and that the responders in the state
(such as CISPRI) should be granted immunity similar to that

already provided other emergency respondes in Alaska. 1 urge
you to work for ascheduled hearing of this bill,if it has not
already been scheduled,and for passage of HB 540. In these

very troubled times we"re experiencing,what we do not need at
this time is to run a prospering company such as Tesoro,out of

business.Tesoro employs approximately 575 oeople in Alaska. |

am fortunate to be one of the 575. Tesoro contributes approximately
55% of the costs of the Cook Inlet Spill Prevention and Response
Inc., Is the third largest taxpayer in the Kenai Penninsula
Borough, and has contributed a large amount of money and employee
time over the years to charitable organizations and public
concerns. | appreciate your injmediate attention concerning

HB 540. Thankyou.
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RESEARCH PROJECTS REPORTS SUMMARY

Each research project report originated from an initial identification of subjects
to be addressed to gain a full understanding of response action contractor
immunity issues. The following is a summary of the findings of each report. The
full text of each research project report is available upon request.

Research Project: Response action contractor activity in Alaska
Prepared by: Department of Environmental Conservation

Purpose: To identify the types of response action contractors operating in
Alaska and to describe their areas of operation, their interactions and
relationships with spillers and other responsible parties, their experiences with
claims, and their field response structure.

Summary: There are essentially two types of response action contractors in
Alaska -- independent operators and industry spi'l response organizations.
Independent operators supply equipment, materials, and personnel through
contractual arrangements with the spiller, governmental agencies, or other
responsible parties. The independent operators do not control or direct the field
response and have no other contractual, lease, or corporate relationship with
the spiller or responsible party.

Industry spill response organizations are formed to pool resources to enable
contingency plan holders to most economically comply with the state spill
response requirements. The members of the organizations are generally
contingency plan holders and may own or operate an oil terminal or tankers, as
well as the response organization. The operations of the industry response
organizations are to varying degrees controlled by the members. Industry
response organizations generally control the field response to a spill for some
period of time. Within industry spill response organizations, there are two types:
the first are basically cooperatives with a management structure separate from
its members (ACS, CISPRI, and SEAPRO), and the second is an operational
unit of the industries' ager.t (Alyeska’s SERVS). Only CISPRI is separately
incorporated.

The independent operators tend to work throughout the state and handle spills
of petroleum products and hazardous substances. The industry response
organizations respond to petroleum product spills, predominantly crude oll,
within the geographic arpa of operation of their members.

In a survey of response action contractors, none noted any experience with
claims for damages due to spills or alleged negligence of the contractor. The
majority of the contractors expressed concern that the potential for claims could
deter their operations. All but one contractor required indemnification before
services would be provided.



The report concludes that the independent operators are the class of
responders most suitable for liability limits. The report asks whether it is
appropriate for a response organization created by those with a duty to
respond, (i.e., oil terminal and tanker owners) to be afforded that same degree
of immunity. The report states that granting such immunity causes confusion for
the governmental regulators over who, in fact, controls the field response ;.nd
provides no assurance that a response will be sustained.

Research Project: Risk of litigation and liability exposure for response action
contractors

Prepared By: Attorney General's Office, at the request of the Department of
Environmental Conservation

Purpose: To analyze the situations where response action contractors have
been sued or held liable for damages from oil spills.

Summary: Research indicated that there were no cases in the U.S. where
response action contractors were sued or held Lable for damages from an oil
spill by virtue of their response activities. However, in some maritime casualty
cases (not oil spills) a good Samaritan has been held liable for grossly
negligent conduct, intentional misconduct, and occasionally negligence. The
report raises the possibility that there is some risk o, liability, albeit untested,
which could cause uncertainty.

Research Project: Contractual relationships among response action
contractors, contingency plan holders, and the state.

Prepared By: Douglas K. Mertz and G. Thomas Koester, Attorneys at Law, on
contract to the Cook Inlet Regional Citizens' Advisory Council

Purpose: To evaluate and analyze the contractual arid legal relationships
between response action contractors and others in order to determine how
liability for damages will be allocated and whether the private contractual
relationships affect field response to an oil spill.

Summary: The report first discusses the development of liability laws in Alaska
for oil spill damages. The spiller and other statutorily designated responsible
parties face strict liability for damages, including those damages caused by the
activities of a response action contractor. However, under a good Samaritan

law (AS 09.65.091), a person who responds at the request of the government to

a declared emergency is immune from strict liability and negligence. HB 196

(AS 46.03.825), passed last year and in effect until July 1,1992, expands that

immunity to responders to an oil spill without the necessity of a governmental



order. The result is that private parties may be unable to recover damages for
harms caused by response action contractors if there is no other financially
solvent responsible party.

Response action contractors and contingency plan holders also allocate liability
for damages between each other through private contractual relationships.
There are significant variations in the contracts used by response action
contractors and the contingency plan holders for whom they work. Some
contracts are extremely complex, while others are relatively simple. Some are
specific in the services to be provided; others merely recite that services will be
performed as soon as possible. Indemnification provisions were generally in all
contracts. Alyeska, CISPRI, and ACS required indemnification for any potential
liability. Other response action contractors only required indemnification for their
non-negligent activities. Alyeska was the only contractor who also required its
subcontractor response action contractors to indemnify Alyeska. Some of the
response action contractors require their clients to carry insurance. Only CISPRI
and Alyeska specified the amount of insurance -- CISPRI requires $10 million;
Alyeska requires $1.2 billion.

The most notable point in reviewing the contracts between response action
contractors and contingency plan holders is the lack of uniformity in the terms
establishing the performance obligations, the services provided, the scope of
indemnification (including insurance provisions), the grounds for contract
termination, the degree of control in the field over cleanup operations, and the
requirements for consideration.

This wide variation in private contract terms is significant. As the state's
requirements for spill preparedness have increased, reliance upon response
action contractors to achieve that state of readiness has also increased. Yet, the
state's control over cleanup activities is directed to the contingency plan holder
or the spiller rather than the response action contractor, who may be actually
performing the work in the field.

The state is not a party or third party beneficiary to any of the private contracts.
Although the state approves the contingency plans which recite reliance upon
response action contractors, the state lacks direct authority over the response
action contractor who, in fact, implements the plan. This means that the state
has no way to force a response action contractor to comply with its contractual
obligations. The report concludes that the state should take some action to
ensure state control over responr * action contractors to avoid the risk that the
response action contractor designated in a contingency plan could fail to
perform.

The report also concludes that because the legal standard for negligence
includes full consideration of the emergency atmosphere in which response
action contractors operate, response action contractors are protected from the
consequences of crisis decisionmaking and do not face an undue burden by
being held to a standard of reasonable care under the circumstances. On the



other hand, the only way to ensure that injured parties will be compensated is to
require that response action contractors exercise due care or face liability.

Research Project: Trans-Alaska Pipeline Authorization Act (TAPAA)

Prepared By: Michael J. Frank, Attorney at Law, on contract to the Citizens'
Oversight Council

Purposo: To analyze TAPAA to determine whether Congress described the
role of Alyeska Pipeline Service Company as a response action contractor for
tanker spills in Prince William Sound or as the statutorily obligated responder
for spills from tankers operating in the TAPS trade.

Summary: Under the terms of the Trans-Alaska Pipeline Authorization Act of
1973, the holder of the pipeline right-of-way must control and remove any
pollution attributable to the activity of the holder, whether the pollution is within

or without the right-of-way. 43 U.S.C. 1653 (b). This statutorécﬁt IS m&rﬂ%{n
V|Sjo ojl_the Umz. ﬁe rtment of the Interior &mlﬂt éat -

W with the holders. The holders, all pipeline

companies which are subsidiaries of parent oil companies, have made Alyeska

Pipeline Service Company their agent under the agreement.

The report describes considerable Congressional discussion preceding the
enactment of TAPAA that recites the right-of-way holder's obligation to respond
to pollution, related to the TAPS oil trade, including marine spills. Damages for
such spills had to be borne by all responsible parties, but the duty to control and
remove the pollution remained with the right-of-way holder. A court construing
the language imposing the duty to remove pollution held Alyeska responsible
for cleaning up a pipeline spill caused by a saboteur, even though Alyeska
argued that the spill was not caused by activities conducted by or on behalf of
the right-of-way holder. The report also describes the legislative debate during
passage of the Oil Pollution Act of 1990, which discussion ratifies the TAPAA-
imposed obligation on Alyeska (as agent for the right-of-way holders) to abate
pollution in Alaska related to TAPS.

The right-of-way agreement requires Alyeska to have an approved oil spill
contingency plan. After the flow of oil began through the Trans-Alaska pipeline,
Alyeska submitted and received governmental approval of contingency plans
covering spills that might occur from tankers berthed at the Valdez Marine
Terminal, or elsewhere in Port Valdez and in Prince William Sound. Alyeska's
1978 plan stated that Alyeska, as required by the state and federal agreements,
would direct cleanup operations resulting from tankers carrying Trans-Alaska
Pipeline Service crude. Subsequent contingency S reiterated Alyeska's
obligation to respond to tanker spills. Following the Exxon Valdez oil spill,
Alyeska denied that it was required to respond to tanker spills in Prince William
Sound. Alyeska now states that it is a "volunteer" response action contractor for
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tanker spill response and cleanup. This issue is important in both the state and
federal governments' lawsuits against Alyeska, and as yet is unresolved.

In Alyeska's current position as a volunteer response action contractor, it no
longer formally submits a Prince William Sound contingency plan for approval
with Alyeska as the contingency plan holder. Alyeska now even states in its
Valdez Marine Terminal plan that Alyeska is not responsible for spills of tankers
berthed at the terminal. Today, as distinct from years prior to the T/V Exxon
Valdez oil spill, tanker owners or operators, rather than Alyeska, submit
contingent/ plans relying upon Alyeska as the principal response action
contractor which will direct the field response for the first 72 hours. Alyeska
charges no initial fee to the tanker owners, operators or charterers with which it
enters into response action contracts, but does require $:.: billion in bonding
as part of an indemnification agreement. Alyeska also enters into response
action contracts with, among others, corporations such as BP America, Inc.,
which, in turn, acts as a response action contractor for vessels chartered to carry
oil belonging to BP's shipping company. The report raises concerns that
immunizing Alyeska or BP from damages as response action contractors may
insulate Alyeska, its pipeline owner companies and, in turn, their owners, from
tanker oil spill cleanup responsibilities.

Moreover, the report notes that Alyeska, under TAPAA, is unlike an independent
response action contractor, because the pipeline companies include the entire
costs of the spill response operation in their tariff expenses. The vast majority of
those costs relate to the prevention and cleanup of marine tanker spills which
might occur at the Valdez Marine Terminal, elsewhere in Port Valdez, and in
Prince William Sound. The report questions how costs described as
discretionary, i.e., volunteered, can simultaneously be treated as ordinary
common carrier expenses entitled to be included in the calculation of the tariffs
charged for transporting oil through the TAPS. Furthermore, the report notes
that while the State of Alaska indirectly pays for about 25% of these costs, as
long as Alyeska is solely a volunteer in response efforts, the state has no legal
assurance that Alyeska will respond the next time a spill of TAPS oil occurs from
a tanker in Alaska waters. Instead, the public will have to rely on Alyeska's
volunteerism and good faith in responding.

Research Project: State of Alaska's participation in spill response
preparedness through indirect expenditures

Prepared By: Deborah Vogt, Attorney at Law, on contract with the Citizens'
Oversight Councll

Purpose: To evaluate the state's role and status as an owner of oil in terms of
the state’s indirect contributions to oil spill response preparedness.



Summary: The state occupies two roles with respect to oil production -- a
proprietary role, through which the state retains a royalty interest in oil produced
from leases on state land, and a sovereign role, which levies taxes, like the
severance tax, and exercises regulatory powers.

The state takes its royalty oil predominantly "in value." When the state takes its
royalty oil "in kind," its actual physical possession exists for only an instant
before transfer to the royalty purchaser. The state is never in actual possession
of the oil and, thus, is not exposed to liability if the oil spills. However, the
state's royalty interest places it in substantially the same position as any other
producer of oil. Therefore, it is appropriate to consider whether the state should
share commensurately in the costs associated with spill preparedness.

In the state's sovereign role, it levies several taxes on oil activities. Through
some of those taxing structures, the state indirectly makes expenditures for oil
spill response and preparedness. The primary expenditure the state makes is
the loss in wellhead value -- and therefore in state royalties and severance
taxes - incurred because spill response expenditures are included in the
transportation costs used to arrive at wellhead value.

An Alaska oil producer's liability for the state's royalty is based on the value of
the oil at the point of production. Because most Alaska oil is not sold at the point
of production, a "net-back™ methodology is used to establish this value. Sales in
the lower 48 states are netted back to the wellhead by deducting the costs of
transporting the oil between Alaska and the market. This methodology means
that there is a direct relationship between transportation expenditures (including
spill prevention and response expenses) and wellhead value. The revenue
effect of transportation expenditures for North Slope crude is approximately
25%. Thus, whenever spill response equipment and operating expenses are
included in the costs of transporting oil, state revenues are reduced accordingly,
and the state is, in effect, paying 25% of those charges.

The most significant spill-related element in the net-back methodology is the
tariff effect of expenditures made by Alyeska Pipeline Service Company.
Alyeska’s expenditures for spill prevention and response are rolled into the
TAPS tariff and have the effect of reducing wellhead value for both severance
tax and royalty purposes. Alyeska’s actual expenditures to date are $208.3
million with an additional $400 million projected through 1997. Assuming a
25% state revenue effect, the state's share of those expenditures is $152.1
million.

The report concludes that this raises a perplexing issue. The Trans-Alaska
Pipeline Authorization Act and the Oil Pollution Act require the TAPS right-of-
way holder to respond to spills out to the three mile limit. Alyeska states that it
believes its role in Prince William Sound is a "volunteer" and that the provisions
of its response services are "strictly a matter of commercial contract" between
Alyeska (and not the TAPS carriers) and oil shippers. Alyeska does not charge
for the spill response activity but requires a large bond. If Alyeska is solely a
volunteer, the report questions how it is appropriate for Alyeska to pass the
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costs of the spill response activities to the state, the TAPS owner companies,
and the pipeline shippers who may not be the beneficiary of the service
volunteered. If, however, the costs are appropriate tariff costs, then Alyeska's
expenditures and requirements, including bonding, should be subject to review
by the Federal Energy Regulatory Commission as being reasonably necessary
and nondiscriminatory.

Finally, the report compares expenditures for spill response and preparedness
(and the state's participation in those expenditures) between Cook Inlet and
Prince William Sound. Although there are significant differences that make
comparison difficult, the Cook Inlet response action contractor (CISPRI) spends
considerably more, presumably due to lower volumes, on a per volume basis
for spill protection than does the Prince William Sound response action
contractor (Alyeska). When the state's participation in these expenditures is
factored ir the difference becomes much greater.

Research Project: The relationship between a response action contractor and
a contingency plan holder under the Oil Pollution Act of 1990

Prepared By: Michele Straube, Attorney at Law, on contract to the Prince
William Sound Regional Citizens' Advisory Council

Purpose: To determine whether the regulations implementing the Oil Pollution
Act will address the issue of response action contractor accountability in
adhering to the terms of a contingency plan.

Summary: Under the Oil Pollution Act, a response action contractor faces no
statutory liability for its actions, as long as the actions are consistent with the
National Contingency Plan. The exceptions are if the contractor is also an
owner or operator of the facility or vessel causing the spill, or if the contractor
causes response costs or damages due to gross negligence or willful
misconduct, or if the contractor causes personal injury or wrongful death.

The federal government will require a contingency plan holder to demonstrate
that it has a contract with a response ac on contractor, but it is as yet unclear
what the precise requirements will be. The federal government is considering
certifying response action contractors in order to guarantee a minimum level of
capability and expertise.

The federal government will address what it means for the President to "direct" a
response action in the proposed changes to the National Contingency Plan.
Currently, the Oil Pollution Act does not grant the federal government any direct
authority over response action contractor activities; the government's only
leverage is to give directives to the contingency plan holder who, in turn,
presumably would direct the response action contractor to implement the
federal order. If the federal government decides to certify response action



contractors, it may gain authority over response action contractors through
regulation.

The report raises concern over the following potential scenario: A tanker vessel
is owned by a poorly capitalized or shell corporation. The vessel owner's
contingency plan shows a contract with a response action contractor. In that
contract, the response action contractor reserves the ability to refuse to perform
if the spiller is insolvent. If a spill occurs and the recponse action contractor
refuses to respond, the Coast Guard has no way to force a response short of
hiring the response action contractor directly. There could be a critical delay in
response because the Coast Guard has no direct authority over the response

action contractor.

The Oil Pollution Act does not prevent the state from imposing any type of
liability on response action contractors. Neither is the state preempted from
adopting standards for the relationship between response action contractors
and contingency plan holders. However, state standards must not contradict

federal requirements.

Resoarch Project: Insurance coverage availability
Prepared By: Tesoro Alaska, Inc.

Purpose: To identify the types and costs of insurance coverage available for
response action contractors.

Summary: There is substantial variability in the availability and costs of
insurance coverage for a response action contractor. Costs are based upon the
following factors:(: ) revenues and/or payroll size; (. ) historical loss experience;
(3) contractual indemnities and their value; (4) statutory immunities; and (5) the
general state of the insurance market. Coverage is generally for:(: ) hull and
machinery; (2) protection and indemnity risks; (3) real and personal property; (4)
comprehensive general liability; and (5) excess liabilities.

Coverage for a spill cooperative, such as CISPRI, with 15 employees and $10
million in capital equipment is estimated at $245,000. Coverage for a general
environmental services company offering a variety of response services would
be less expensive due to less capital investment.

The report also compares Tesoro's experience with contractual :ndemnity
provisions in its contracts with response action contractors. Tesoro found that
the spill cooperatives have much stronger indemnification requirements.

Research Project: Response action contractor provision in the Oil Pollution
Act of 1990



Prepared By: Gross & Burke, Attorneys at Law, on contract to the Prince
William Sound Regional Citizens' Advisory Council

Purpose: To examine the response action contractors provision in the Oil
Pollution Act of 1990 and its intent, legislative history, and statutory context.

Summary: The Oil Pollution Act provides that a person is not liable for removal
costs or damages in the course of rendering assistance consistent with the
National Contingency Plan or as directed by the President. This exemption from
liability does not apply to: (1) a responsible party; (2) a response under
CERCLA; (3) cases involving personal injury or wrongful death; and (4) gross
negligence or willful misconduct.

The version of the Oil Pollution Act which passed the Senate did not include an
immunity provision. The House Committee on Merchant Marine and Fisheries
was the first to consider the issue of response action contractor liability. It added
a provision limiting liability for a person retained or directed by the President,
except for a responsible party, cases of personal injury or wrongful death, gross
negligence, or willful misconduct. The committee expressed the hope that this
provision would encourage individuals to assist in cleanup operations. The
version of the bill which passed the House retained this limited liability
provision.

During the conference committee negotiations to reconcile the Senate and
House versions of the bills, a Senate conferee proposed language to limit
liability for all persons (not just at the direction of the President) who render
assistance consistent with the National Contingency Plan. Subsequently the
conferees agreed to that concept in the language which ultimately became part
of the Act. The conference committed explained that it wanted to avoid possible
deterrence of prompt spill response because of liability fears. There was no
debate or further discussion of this issue.

Research Project: Other state's response action contractor provisions

Prepared By: Pat Kingcade, legal intern, on behalf of the Prince William
Sound Regional Citizens' Advisory Council and the National Wildlife
Federation; Alyeska Pipeline Service Company

Purpose: To examine the language of provisions related to response action
contractors in other states' laws and the provisions' legislative history and
relationships to other oil spill prevention and response laws.

Summary: Connecticut - Any person who directly or indirectly causes a spill is
liable for all costs. No person, firm or corpc-ation which renders assistance in
the clean up of a discharge of oil or hazardous substance is liable for civil



damages unless grossly negligent. Immunity does not apply to responsible
persons, or persons under a duty to mitigate the effects of a discharge.

California -- Responsible parties are strictly and jointly and severally liable for
all damages. Persons, cooperatives and response action contractors are
immune from liability for costs, damages or other claims in the course of
rendering assistance in accordance with the National Contingency Plan, the
state contingency plan, or orders of a state or federal on-scene coordinator,
except for gross negligence or willful misconduct, personal injury or wrongful
death. This immunity extends only to response personnel whose contracts
have been approved by the state and is limited to 60 days but may be extended
to a total of 90 days if: (a) the spill is expanding to uncontaminated marine or
land resources: (b) it is in the public interest because of dangerous conditions:
or (c) no other qualified response action contractor will complete the response
effort.

Texas - A responsible party is liable for response costs and natural resources
damages. No person or discharge cleanup organization that voluntarily or
pursuant to the National Contingency Plan or the state coastal discharge plan
renders assistance is liable for response costs, damages or civil penalties
except for gross negligence or willful misconduct. Discharge cleanup
operations must be certified by the state.

Washington -- Responsible parties are strictly liable for damages. A person is
not liable for removal costs or damages in the course of rendering assistance
consistent with the National Contingency Plan or as otherwise directed by the
federal or state on-scene coordinator. This immunity does not apply to a
responsible party, for personal injury or death or for gross negligence or willful
misconduct.

Hawaii - No person is liable for damages, costs, or penalties in the course of
rendering assistance in accordance with state law or at the direction of the on-
scene coordinator except for gross negligence or intentional misconduct. An
additional good Samaritan law provides that any person who in good faith,
without remuneration, renders assistance at the scene of a vessel collision,
accident or other casualty shall not be liable for any damages resulting from
providing or arranging towage or other assistance, except for gross negligence
or wanton acts or omissions.

Florida -- Any person, authorized by the state or federal government or by the
responsible party, who renders assistance in containing or removing pollutants
is not liable for costs, expenses, and damages except for gross negligence or
willful misconduct or if the responsible party does not report the spill or does not
cooperate with the federal on-scene coordinator. A local discharge cleanup
organization shall, upon state request, immediately contain and remove a
discharge of unknown origin.

New Jersey -- Persons responsible for a discharge are strictly and jointly and
severally liable. Response action contractors are liable upon a showing of



negligence. If the cleanup contractor demonstrates that its actions were in
accordance with generally accepted practices and state of the art scientific
knowledge and that it utilized the best technology reasonably available, there is
a rebuttable presumption that the actions were not negligent. The state may
contractually indemnify a discharge cleanup contractor against claims if the
state determines that adequate environmental liability insurance is not available
or unreasonably priced. Discharge cleanup organizations must register with the
state and submit lists of qualified personnel and available equipment.

Maine -- Any person operating an oil terminal facility must obtain a license.
Licenses issued to a terminal include any vessels under the control of that
facility and vessels that are used to transport oil to and from that facility and that
travel within state waters. Any vessel not under the direction or control of a fixed
facility must obtain its own license. The licensee must demonstrate satisfactory
evidence that it is implementing state and federal plans for control of oil
discharges. Licensees are strictly liable for discharges occurring at facilities
under their control or from vessels transporting oil to or from that facility within
state waters. Responders are not liable in the course of rendering assistance
consistent with the National Contingency Plan, a federal or state contingency
plan, or as directed by the federal on-scene coordinator, except for personal
injury or wrongful death, gross negligence or willful misconduct, or if the
responder is the responsible party.



Other States’'Response Action Contractor Liability Laws

Spiller obligated to pay damages
caused by Response Action
Contractors (RAC)

RAC liability limited except for gross
negligence and intentional misconduct

RAC liability limited except for gross
negligence and intentional misconduct
orfailure to cooperate with the Federal
On-Scene Coordinator (FOSC)

RAC liability limited except for gross
negligence and intentional misconduct
if actions are consistent with the
National Contingency plan (NCP), the
state contingency plan or the FOSC

RAC liability limited except for
negligence (defined as use of best of
available technology)

RAC liability limited in duration (60
days)

Certification of RACs required

State approval required for RAC's
equipment and personnel resources
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HB 196, SECTION ]_'INREPORT
OIL SPILL RESPONSE ACTION CONTRACTORS
RECOMMENDQJJSI%S, continued

RECOMMENDATION #7: The Trans-Alaska Pipeline System ("TAPS") agent
should clearly maintain the duty to control and remove pollution within state
boundaries related to the transportation of TAPS crude oail.

Problem Identified: There has been a substantial increase in spill
response preparedness for the TAPS tanker traffic in Prince William Sound
since the Exxon Valdez spill. However, for reasons which appear to relate to
fear of liability for potential damages due to spills, there has been a confusing
juggling of the parties who actually bear the legal responsibility for spill
response efforts. The result is a commendable supply of equipment and
personnel but very little, if any, clear duty to deploy it.

Rationale: The Trans-Alaska Pipeline Authorization Act provided that
parties responsible for a spill related to TAPS are strictly liable for damages.
However, Congress separately imposed upon the pipeline right-of-way holders
the duty to respond to pollution. Congress' goal was to eliminate uncertainty in
critical initial response without necessarily forcing the responder to
simultaneously acquire all liability for the damages resulting from that pollution.
Alyeska Pipeline Service Company is the operator of the TAPS and has also
been designated by the pipeline right-of-way holders as their agent.
Accordingly, Alyeska submitted for years contingency plans for spills throughout
the pipeline, including in Prince William Sound.

After the Exxon Valdez spill, Alyeska has taken the position that it will not submit
or hold a contingency plan, but rather is a volunteer response action contractor
for spills from the tankers. For many reasons recited to the Council in public
comment, Alyeska is significantly different from other response action
contractors. Alyeska's self-denomination as a response action contractor has
resulted in the anomaly that the central figure for response, Alyeska, which has
all the response equipment (indirectly paid in part by the statr) has no legal
obligation to respond to a spill. However well-intentioned Aly ?ska may be in its
plans to respond, there is insufficient assurance for the public that a response
will occur and that there will be no confusion generated from Alyeska’s
mandatory 72 hour hand-off of the response to the spiller or contingency plan
holder. Therefore, in order to maximize effective response in a region of grave
risk, the Council believes that Alyeska, as the operator of TAPS, should have a
clear duty to control and remove pollution related to TAPS crude in Prince
William Sound.

Il
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sufficient to cover some portion of the response action contractor's liability.
CISPRI, for instance, requires its members to show at least $10 million in
insurance.

D. INDUSTRIES® OWN SPILL RESPONSE OPERATIONS

This category of response action contractors is comprised of the oil industries'
own efforts to provide spill response for its own or related activities which could
result in oil spills. The chief example is Alyeska Pipeline Service Company.

Alyeska was formed by seven pipeline companies, all subsidiaries of parent oil
companies, to be the agent for these companies in operating the Trans-Alaska
Pipeline System (TAPS). In 1974, Congress passed the Trans-Alaska Pipeline
Authorization Act (TAPAA) which set out the terms and requirements for the
construction and operation of the TAPS. The TAPS operators also developed
right-of-way agreements with both the state and federal governments. The Act
and the agreements set out the terms and conditions upon which the TAPS
right-of-way holders may operate.

Although Alyeska calls itself a response action contractor or a "volunteer" (see
Alyeska letter of November 20, 1991) in providing spill response services in
Prince William Sound and Port Valdez, Alyeska differs from the other categories
of response action contractors in many respects. Alyeska, unlike the
independent operators or industry spill response organizations, is not a
separate entity established to conduct or perform some facet of spill response.
Alyeska is fully engaged in other aspects of oil industry activity, as well as
operating its response services activities (called "Ship Escort / Response
Vessel System" or "SERVS"). Alyeska, also unlike the other types of
responders, is a contingency plan holder itself for its own activities along the
pipeline and at the Valdez Marine Terminal. Because of these activities,
Alyeska is also (again, unlike the other categories of responders) a potential oil
spiller.

In its current arrangement with the oil tanker owners and operators calling on
the Valdez Marine Terminal, Alyeska has required detailed, complex, and
sophisticated contracts before Alyeska will respond to a spill. Once a contract is
signed, Alyeska will respond as a contractor, within the designated contract
limits, to a spill in Prince William Sound (to Hinchinbrook Entrance) or to a spill
in Port Valdez or at the terminal. Alyeska's response in the Sound is limited to
the initial 72 hours, after which Alyeska hands over the spill response to the
spiller. At the Valdez Marine Terminal, Alyeska holds an oil spill contingency
plan for response. However, in that current plan, Alyeska states that "a spill from
a tanker is not the responsibility of Alyeska," but that Alyeska will provide
response services sole y as a response action contractor.

Alyeska’s contract to provide spill response services for tankers transiting

Prince William Sound include several noteworthy provisions not found in the
contracts of other types of response action contractors. First, Alyeska's contract
is the only one to explicitly limit response services to an expressed time (the first



72 hours). Second, Alyeska's contract may be terminated on short notice (i.e.,
no services may be provided) for several listed reasons. Third, Alyeska requires
a bond in excess of $1 billion from the tankers for which it provides services.
And fourth, Alyeska is the only response action contractor to require complete
indemnification from liability for its own actions from the tanker owners and
operators, including from its own failure to perform.

As of January, 1992, six companies have response action contracts with
Alyeska for tankers operating in Prince William Sound: Arco Marine, Inc., Exxon
Shipping Company, BP Oil Shipping Company, U.S.A., Chevron U.S.A,,
Amerada Hess Corporation, and Tesoro Alaska Petroleum Company. Each of
these companies, in turn, has agreements for spill response with tanker owners
or operators. Approximately 51 tankers visit the Valdez Marine Terminal on a
routine basis. 21 tanker contingency plans to cover these 51 tankers have been
conditionally approved by the Department of Environmental Conservation.

Exxon Shipping Company, Arco Marine, Inc., and Chevron U.S.A. hold the
contingency plans for tankers they own or operate. The remaining contingency
plans are held by tanker owners or operators. All of these plans rely on Alyeska
as the initial response action contractor by virtue of Alyeska's response action
contracts with the six companies listed above. For example, BP Oil Shipping
Company, U.S.A., enters into a contract with Alyeska for Alyeska to be a
response action contractor for tankers chartered by BP Oil Shipping. BP Oil
Shipping simultaneously enters into a contract with the tank vessel owner or
operator in which BP Oil Shipping agrees to handle spill response for that tank
vessel. The tank vessel owner or operator submits a contingency plan for state
approval that designates Alyeska (through Alyeska's response action contract
with BP Oil Shipping) as its principal response action contractor for the first 72
hours following a spill. After 72 hours, either BP Oil Shipping or a combination
of BP Qil Shipping and the tanker owner or operator assumes control of the spill
response. A chart setting out the Prince William Sound tanker contingency plan
coverage is attached as Appendix E

VI, THE EFFECTS ON DAMAGES RECOVERY IF RESPONSE ACTION
CONTRACTOF% LSIA ILITY IS(?_II\S/IITEIZ();O SPONSE ACTIO

In order to determine whether limiting response action contractor liability is
good policy, it is necessary to look at the effects such a limitation would have on
the ability of injured parties to recover damages and on the public's ability to
count on an effective and timely field response. This section of the report will
analyze the effects on damages recoveries from each category of responder.
The next section will address the effects on the field response. The Council will
discuss the benefits and detriments to limiting liability and suggest solutions to
address the detriments identified.

A RESPONSE ACTION CONTRACTOR FEAR OF LIABILITY

All categories of responders have the same theoretical exposure to liability.
Under the common law, response contractors have a duty to exercise



1. No contingency plan holder may rely on a contingency, plan submitted
for approval upon a response action contractor unless that response action
contractor is certified,;

2. DEC will certify response action contractors for minimum standards of
personnel training and to verify the equipment and services the response action
contractor offers and to ensure that response action contractors employ
generally accepted professional standards and practices;

3. Once a certified response action contractor is listed, with its consent,
upon a contingency plan approved by DEC, that response action contractor
subjects itself to the orders of the state on-scene coordinator for performance
under that particular contingency plan, regardless of the terms of the private
contract between the response action contractor and the contingency plan
holder that might provide otherwise. Only response efforts meeting this duty will
obtain the limited liability benefits;

4. A certified response action contractor must respond, at state direction,
to a spill of unknown origin or for which there is no responsible party (with state
guarantee of reimbursement to the response action contractor), except that a
regional cooperative will not be required to respond outside their region of
operation;

5. Unpaid volunteer responders will not be subject to the certification
process;

6. DEC will develop the certification program to maximize coastal
protection and to enhance regional response capabilities.

D. ALYESKA PIPELINE SERVICE COMPANY

Finally, the Council believes that Alyeska differs significantly from other
responders because it is at least arguable, for several reasons, that Alyeska has
a duty to respond to and abate pollution relating to the operation of the Trans-
Alaska Pipeline and, therefor 9, is not a response action contractor at all. The
Council considered the following factors in reaching this conclusion.

First, under the terms of the Trans-Alaska Pipeline Authorization Act of 1973, the
holder of the pipeline right-of-way must control and remove any pollution
attributable to the activity of the holder, whether the pollution is within or outside
the right-of-way corridor. 43 U.S.C. 1653 (b). The holders, all pipeline
companies which are subsidiaries of parent oil companies, have made Alyeska
their agent. Other sections of that Act impose liability for the damages caused
from that pollution. By separately addressing the duties to pay damages and to
remove pollution, it appears that Congress was looking for a single entity to
oversee pollution control without that entity simultaneously acquiring all the
liability for damages. The pollution removal duty is mirrored in provisions of the
U.S. Department of the Interior Agreement and Grant of Right-of-Way for Trans-
Alaska Pipeline with the holders.



The legislative history of these provisions is not conclusive but generally recites
the right-of-way holder's obligation to respond to pollution related to the TAPS
oil trade, including marine spills. Damages for such spills had to be borne by all
responsible parties, but the duty to control and remove the pollution remained
with the right-of-way holder. A court construing the language which imposed the
duty to remove pollution held Alyeska responsible for cleaning up a pipeline
spill caused by a saboteur, even though the spill was not caused by activities
conducted by or on behalf of the right-of-way holder. The court found that
Congress clearly established the cleanup requirements without regard to fault.

Second, the right-of-way agreement requires Alyeska to have an approved oll
spill contingency plan. After the flow of oil began through the Trans-Alaska
pipeline, Alyeska submitted and received governmental approval of
contingency plans covering spills that might occur from tankers berthed at the
Valdez Marine Terminal, or elsewhere in Port Valdez, and in Prince William
Sound. Alyeska's 1978 plan stated that Alyeska, as required by the state and
federal agreements, would direct cleanup operations resulting from tankers
carrying TAPS crude. Subsequent contingency plans reiterated Alyeska's
obligation to respond to tanker spills. Following the Exxon Valdez oil spill,
Alyeska denied that it was required to respond to tanker spills in Prince William
Sound. Alyeska now states that it is a "volunteer" response action contractor for
tanker spill response. This issue is important in both the state and federal
governments' lawsuits against Alyeska, and as yet is unresolved.

In Alyeska's current position as a "volunteer" response action contractor, it no
longer formally submits a Prince William Sound contingency plan for approval
with Alyeska as the contingency plan holder. Today, as distinct from years prior
to the Exxon Valdez oil spill, tanker owners or operators, rather than Alyeska,
submit contingency plans relying upon Alyeska as tne principal response action
contractor to direct the field response for the first 72 hours. Alyeska's
performance is governed by the private response action contracts with the
companies which ship oil. most of whom are also members of the TAPS
consortium. Some of Alyeska's response action contracts are with contingency
plan holders. Others are with intermediaries, such as BP Oil ShipDing
Company. U.S.A. for vessels it charters. Alyeska does still submit a olan for *he
pipeiine and the Valdez Marine Terminal. However, unlike previous terminal
plans. Alyeska now states that it is not responsible for spills of tankers berthed
at the terminal.

Third, Alyeska is unlike other resDorse action contiactor ' '»cr the pipeline
companies include the entire costs cf spill response in u xpenres.
25% of these expenditures are paid by the state through r* fucovi tax re.enues.
No other category of response action contractor has state financial participation.
Furthermore, the vast majority of those response costs relate to the prevention
and cleanup of marine tanker spills which might occur at the Valdez Marine
Terminal, elsewhere in Port Valdez, and in Princa William Sound rather than
on-shore pipeline spills. If Alyeska is solely a volunteer in marine response
efforts, the state, despite its 25% share of response costs, has no legal
assurance that Alyeska will respond the next time a spill of TAPS oil occurs from



a tanker in Alaska waters. Instead, the public has to rely solely on Alyeska's
volunteerism and good faith.

Fourth, Alyeska is physically the hub of all pipeline related activities, unlike
other responders which engage in no activities other than response in other
regions of the state. Alyeska prescribes tanker operations in its Port Information
Manual as the conditions under which tankers may call at the terminal. A
tanker's breach of the Manual even excuses Alyeska from performance as a
response action contractor.

Fifth, Alyeska essentially occupies a monopoly position in spill response for
Prince William Sound. Alyeska has amassed an exemplary* spill response
operation for which each shipper has paid and continues to pay through tariff
costs. Yet, Alyeska unilaterally establishes the terms under which it will provide
the service. It would be virtually impossible for these shippers to finance a
separate cooperative organization in which they might have a voice on
operations, since they would still have to be paying for Alyeska's SERVS
operation through tariff rates.

Sixth, Alyeska differs from other responders in the terms of its limited 72 hour
response and mandated transition provisions. During the most critical period of
response, key personnel will be preoccupied with bringing in and transferring
duties to new people.

And finally, as a practical matter, there is considerable confusion about who
prepares, submits, and implements contingency plans for the Trans-Alaska
Pipeline tankers transiting Prince William Sound. In some cases, there are
successive response action contractors and agents (like Alyeska and BP)
directing the response, but the only entity the state can actually direct is a
distant tanker company (see Appendix E). At best, this system is confusing and
lacks a clear line of authority in response. At worst, this system provides no
legal assurance that the entity with the spill response equipment (i.e., Alyeska)
has a duty to or will indeed respond.

For all of these reasons, the Council recommends that there should be a clear
response entity for crude oil traffic in Prince William Sound. This will reduce
administrative burdens, clarify field response, reduce confusion in transition
requi '*ments, and offer legal assurance, rather than a hope and a promise, that
response will occur. The parties responsible for the spill will remain strictly
liable for all the damages caused by the spill, but the duty to respond to and to
remove the oil will not be spread out confusingly among all those potentially
also liable for damages.

Although it is beyond the scope of this report to fully address this topic, the
Prince William Sound situation highlights the need to consider whether the
state might be better served by a more regionalized approach to spill response.
Rather than a system of multiple contingency plans implemented individually,
there could be regional cooperatives which would handle all spills in their
regions. That cooperative could hold the general contingency plan for spills in



that region, with only individual facility or tanker differences treated separately.
The cooperative's only obligation is to the state to adhere to the cooperative's
contingency plan. It would not be liable for the damages caused by the spill.
DEC would have significantly fewer plans to review and would not have to get
involved in checking private contractual arrangements to see if response
performance is assured. DEC could also inspect and drill in a far more efficient
and focussed manner.

VIIl. CONCLUSION

The Council concludes that, on balance, there is a public benefit to granting
response action contractors limited liability in order to encourage aggressive
spill response. However, just as the response action contractors desire an
assurance that they will not face damages liability exposure, the public
deserves the assurance that, indeed, an aggressive response will occur, as
promised. The current system rests in large part on "volunteerism™ and private
contracts. Without disputing the good faith of that "volunteerism", there must be
more certainty in spill response.
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HB 196 SECTION_ 11 REPORT
OIL SPILL RESPONSE ACTION CONTRACTORS
RECOMMENDATIONS, continued

RECOMMENDATION #/: The Trans-Alaska Pipeline System ("TAPS") agent
should clearly maintain the duty to control and remove pollution within state
boundaries related to the transportation of TAPS crude oil.

Problem Identified: There has been a substantial increase in spill
response preparedness for the TAPS tanker traffic in Prince William Sound
since the Exxon Valdez spill. However, for reasons which appear to relate to
fear of liability for potential damages due to spills, there has been a confusing
juggling of the parties who actually bear the legal responsibility for spill
response efforts. The result is a commendable supply of equipment and
personnel but very little, if any, clear duty to deploy it.

Rationale: The Trans-Alaska Pipeline Authorization Act provided that
parties responsible for a spill related to TAPS are strictly liable for damages.
However, Congress separately imposed upon the pipeline right-of-way holders
the duty to respond to pollution. Congress’ goal was to eliminate uncertainty in
critical initial response without necessarily forcing the responder to
simultaneously acquire all liability for the damages resulting from that pollution.
Alyeska Pipeline Service Company is the operator of the TAPS and has also
been designated by the pipeline right-of-way holders as their agent.
Accordingly, Alyeska submitted for years contingency plans for spills throughout
the pipeline, including in Prince William Sound.

After the Exxon Valdez spill, Alyeska has taken the position that it will not submit
or hold a contingency plan, but rather is a volunteer response action contractor
for spills from the tankers. For many reasons recited to the Council in public
comment, Alyeska is significantly different from other response action
contractors. Alyeska's self-denomination as a response action contractor has
resulted in the anomaly that the central figure for response, Alyeska, which has
all the response equipment (indirectly paid in part by the state) has no legal
obligation to respond to a soill. However well-intentioned Alyeska may be in its
plans to respond, there is insufficient assurance for the public that a response
will occur and that there will be no confusion generated from Alyeska's
mandatory 72 hour hand-off of the response to the spiller or contingency plan
holder. Therefore, in order to maximize effective response in a region of grave
risk, the Council believes that Alyeska, as the operator of TAPS, should have a
clear duty to control and remove pollution related to TAPS crude in Prince
William Sound.
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sufficient to cover some portion of the response action contractor's liability.
CISPRI, for instance, requires its members to show at least $10 million in
insurance.

D. INDUSTRIES" OWN SPILL RESPONSE OPERATIONS

This category of response action contractors is comprised of the oil industries'
own efforts to provide spill response for its own or related activities which could
result in oil spills. The chief example is Alyeska Pipeline Service Company.

Alyeska was formed by seven pipeline companies, all subsidiaries of parent oil
companies, to be the agent for these companies in operating the Trans-Alaska
Pipeline System (TAPS). In 1974, Congress passed the Trans-Alaska Pipeline
Authorization Act (TAPAA) which set out the terms and requirements for the
construction and operation of the TAPS. The TAPS operators also developed
right-of-way agreements with both the state and federal governments. The Act
and the agreements set out the terms and conditions upon which the TAPS
right-of-way holders may operate.

Although Alyeska calls itself a response action contractor or a "volunteer" (see
Alyeska letter of Novemoer 20, 1991) in providing spill response services in
Prince William Sound and Port Valdez, Alyeska differs from the other categories
of response action contractors in many respects. Alyeska, unlike the
independent operators or industry spill response organizations, is not a
separate entity established to conduct or perform some facet of spill response.
Alyeska is fully engaged in other aspects of oil industry activity, as well as
operating its response services activities (called "Ship Escort / Response
Vessel System" or "SERVS"). Alyeska, also unlike the other types of
responders, is a contingency plan holder itself for its own activities along the
pipeline and at the Valdez Marine Terminal. Because of these activities,
Alyeska is also (again, unlike the other categories of responders) a potential oil
spiller.

In its current arrangement with the oil tanker owners and operators calling on
the Valdez Marine Terminal, Alyeska has required detailed, complex, and
sophisticated contracts before Alyeska V/ill respond to a spill. Once a contract is
signed, Alyeska will respond as a contractor, within the designated contract
limits, to a spill in Prince William Sound (to Hinchinbrook Entrance) or to a spill
in Port Valdez or at the terminal. Alyeska's response in the Sound is limited to
the initial 72 hours, after which Alyeska hands over the spill response to the
spiller. At the Valdez Marine Terminal, Alyeska holds an oil spill contingency
plan for response. However, in that current plan, Alyeska states that "a spill from
a tanker is not the responsibility of Alyeska," but that Alyeska will provide
response services solely as a response action contractor.

Alyeska's contract to provide soill response services for tankers transiting

Prince William Sound include several noteworthy provisions not found in the
contracts of other types of response action contractors. First. Alyeska's contract
is the only one to explicitly limit response services to an expressed time (the first



72 hours). Second. Alyeska's contract may be terminated on short notice (i.e.,
no services may be provided) for several listed reasons. Third, Alyeska requires
a bond in excess of $1 billion from the tankers for which it provides services.
And fourth, Alyeska is the only response action contractor to require complete
indemnification from liability for its own actions from the tanker owners and
operators, including from its own failure to perform.

As of January, 1992, six companies have response action contracts with
Alyeska for tankers operating in Prince William Sound: Arco Marine, Inc., Exxon
Shipping Company, BP Oil Shipping Company, U.S.A., Chevron U.S.A,,
Amerada Hess Corporation, and Tesoro Alaska Petroleum Company. Each of
these companies, in turn, has agreements for spill response with tanker owners
or operators. Approximately 51 tankers visit the Valdez Marine Terminal on a
routine basis. 21 tanker contingency plans to cover these 51 tankers have been
conditionally approved by the Department of Environmental Conservation.

Exxon Shipping Company, Arco Marine, Inc., and Chevron U.S.A. hold the
contingency plans for tankers they own or operate. The remaining contingency
plans are held by tanker owners or operators. All of these plans rely on Alyeska
as the initial response action contractor by virtue of Alyeska's response action
contracts with the six companies listed above. For example, BP Oil Shipping
Company, U.S.A., enters into a contract with Alyeska for Alyeska to be a
response action contractor for tankers chartered by BP Oil Shipping. BP Oil
Shipping simultaneously enters into a contract with the tank vessel owner or
operator in which BP QOil Shipping agrees to handle spill response for that tank
vessel. The tank vessel owner or operator submits a contingency plan for state
approval that designates Alyeska (through Alyeska's response action contract
with BP Oil Shipping) as its principal response action contractor for the first 72
hours following a spill. After 72 hours, either BP Oil Shipping or a combination
of BP Oil Shipping and the tanker owner or operator assumes control of the spill
response. A chart setting out the Prince Wiliiam Sound tanker contingency plan
coverage is attached as Appendix E

VI, THE EFFECTS ON DAMAGES RECOVERY IF RESPONSE ACTION
CONTRACTOF(QZ I_SIA%ILITY ISGLII\S/IITE[():O SPONSE ACTIO

In order to determine whether limiting response action contractor liability is
good policy, it is necessary to look at the effects such a limitation would have on
the ability of injured parries to recover damages and on the public's ability to
count on an effective and timely field response. This section of the report will
analyze the effects on damages recoveries from each category of responder.
The next section will address the effects on the field response. The Council will
discuss the benefits and detriments to limiting liability and suggest solutions to
address the detriments identified.

A. RESPONSE ACTION CONTRACTOR FEAR OF LIABILITY

All categories of responders have the same theoretical exposure to liability.
Under the common law, response contractors have a duty to exercise



1. No contingency plan holder may rely on a contingency plan submitted
for approval upon a response action contractor unless that response action
contractor is certified;

2. DEC will certify response action contractors for minimum standards of
personnel training and to verify the equipment and services the response action
contractor offers and to ensure that response action contractors employ
generally accepted professional standards and practices;

3. Once a certified response action contractor is listed, with its consent,
upon a contingency plan approved by DEC, that response action contractor
subjects itself to the orders of the state on-scene coordinator for performance
under that particular contingency plan, regardless of the terms of the private
contract between the response action contractor and the contingency plan
holder that might provide otherwise. Only response efforts meeting this duty will
obtain the limited liability benefits;

4. A certified response action contractor must respond, at state direction,
to a spill of unknown origin or for which there is no responsible party (with state
guarantee of reimbursement to the response action contractor), except that a
regional cooperative will not be required to respond outside their region of
operation;

5. Unpaid volunteer responders will not be subject to the certification
process;

6. DEC will develop the certification program to maximize coastal
protection and to enhance regional response capabilities.

D. ALYESKA PIPELINE SERVICE COMPANY

Finally, the Council believes that Alyeska differs significantly from other
responders because it is at least arguable, for several reasons, that Alyeska has
a duty to respond to and abate pollution relating to the operation of the Trans-
Alaska Pipeline and, therefore, is not a response action contractor at all. The
Council considered the following factors in reaching this conclusion.

First, under the terms of the Trans-Alaska Pipeline Authorization Act of 1973, the
holder of the pipeline right-of-way must control and remove any pollution
attributable to the activity of the holder, whether the pollution is within or outside
the right-of-way corridor. 43 U.S.C. 1653 (b). The holders, all pipeline
companies which are subsidiaries of parent oil companies, have made Alyeska
their agent. Other sections of that Act impose liability for the damages caused
from that pollution. By separately addressing the duties to pay damages and to
remove pollution, it appears that Congress was looking for a single entity to
oversee pollution control without that entity simultaneously acquiring all the
liability for damages. The pollution removal duty is mirrored in provisions of the
U.S. Department of the Interior Agreement and Gran of Right-Of-Way for Trans-
Alaska Pipeline with the holders.



The legislative history of these provisions is not conclusive but generally recites
the right-of-way holder's obligation to respond to pollution related to the TAPS
oil trade, including marine spills. Damages for such spills had to be borne by all
responsible parties, but the duty to control and remove the pollution remained
with the right-of-way holder. A court construing the language which imposed the
duty to remove pollution held Alyeska responsible for cleaning up a pipeline
spill caused by a saboteur, even though the spill was not caused by activities
conducted by or on behalf of the right-of-way holder. The court found that
Congress clearly established the cleanup requirements without regard to fault.

Second, the right-of-way agreement requires Alyeska to have an approved oil
spill contingency plan. After the flow of oil began through the Trans-Alaska
pipeline, Alyeska submitted and received governmental approval of
contingency plans covering spills that might occur from tankers berthed at the
Valdez Marine Terminal, or elsewhere in Port Valdez, and in Prince William
Sound. Alyeska's 1978 plan stated that Alyeska, as required by the state and
federal agreements, would direct cleanup operations resulting from tankers
carrying TAPS crude. Subsequent contingency plans reiterated Alyeska's
obligation to respond to tanker spills. Following the Exxon Valdez oil spill,
Alyeska denied that it was required to respond to tanker spills in Prince William
Sound. Alyeska now states that it is a "volunteer" response action contractor for
tanker spill response. This issue is important in both the state and federal
governments' lawsuits against Alyeska, and as yet is unresolved.

In Alyeska's current position as a "volunteer" response action contractor, it no
longer formally submits a Prince William Sound contingency plan for approval
with Alyeska as the contingency plan holder. Today, as distinct from years prior
to the Exxon Valdez oil spill, tanker owners or operators, rather than Alyeska,
submit conting mcy plans relying upon Alyeska as the principal response action
contractor to direct the field response for the first 72 hours. Alyeska's
performance is governed by the private response action contracts with the
companies which ship oil, most of whom are also members of the TAPS
consortium. Some of Alyeska's response action contracts are with contingency
plan holders. Others are with intermediaries, such as BP Oil ShipDing
Company, U.S.A. for vessels it charters. Alyeska does still submit a plan for the
pipeline and the Valdez Marine Terminal. However, unlike previous terminal
plans. Alyeska now states that it is not responsible for soilis of tankers berthed
at the terminal.

Third, Alyeska is unlike other response action contractors, because the pipeline
companies include the entire costs cf spill response in their tariff expenses.
25% of these expenditures are paid by the state through reduced tax revenues.
No other category of response action contractor has state financial participation.
Furthermore, the vast majority of those response costs relate to the prevention
and cleanup of marine tanker spills which might occur at the Valdez Marine
Terminal, elsewhere in Port Valdez, and in Pnnce William Souna rather than
on-shore pipeline spills. If Alyeska is solely a volunteer in marine response
efforts, the state, despite its 25% share of response costs, has no legal
assurance that Alyeska will respond the next time a spill of TAPS oil occurs from



a tanker in Alaska waters. Instead, the public has to rely solely on Alyeska’s
volunteerism and good faith.

Fourth, Alyeska is physically the hub of all pipeline related activities, unlike
other responders which engage in no activities other than response in other
regions of the state. Alyecka prescribes tanker operations in its Port Information
Manual as the condition under which tankers may call at the terminal. A
tanker's breach of the Manual even excuses Alyeska from performance as a
response action contractor.

Fifth, Alyeska essentially occupies a monopoly position in spill response for
Prince William Sound. Alyeska has amassed an exemplary spill response
operation for which each shipper has paid and continues to pay through tariff
costs. Yet, Alyeska unilaterally establishes the terms under which it will provide
the service. It would be virtually impossible for these shippers to finance a
separate cooperative organization in which they might have a voice on
operations, since they would still have to be paying for Alyeska's SERVS
operation through tariff rates.

Sixth, Alyeska differs from other responders in the terms of its limited 72 hour
response and mandated transition provisions. During the most critical period of
response, key personnel will be preoccupied with bringing in and transferring
duties to new people.

And finally, as a practical matter, there is considerable confusion about who
prepares, submits, and implements contingency plans for the Trans-Alaska
Pipeline tankers transiting Prince William Sound. In some cases, there are
successive response action contractors and agents (like Alyeska and BP)
directing the response, but the only entity the state can actually direct is a
distant tanker company (see Appendix E). At best, this system is confusing and
lacks a clear line of authority in response. At worst, this system provides no
legal assurance that the entity with the spill response equipment (i.e., Alyeska)
has a duty to or will indeed respond.

For all of these reasons, the Council recommends that there should be a clear
response entity for crude oil traffic in Prince William Sound. This will reduce
administrative burdens, clarify field response, reduce confusion in transition
requirements, and offer legal assurance, rather than a hope and a promise, that
response will occur. The parties responsible for the spill will remain strictly
liable for ail the damages caused by the spill, but the duty to respond to and to
remove the oil will not be spread out confusingly among all those potentially
also liable for damages.

Although it is beyond the scope of this report to fully address this topic, the
Prince William Sound situation highlights the need to consider whether the
state might be better served by a more regionalized approach to spill response.
Rather than a system of multiple contingency plans implemented individually,
there could be regional cooperatives which would handle all spills in their
regions. That cooperative coulo hold the general contingency plan for spills in



The cooperative's only obligation is to the state to adhere to the cooperative’s
contingency plan. It would not be liable for the damages caused by the spill.
DEC would have significantly fewer plans to review and would not have to get
involved in checking private contractual arrangements to see if response
performance is assured. DEC could also inspect and drill in a far more efficient
and focussed manner.

VIII. CONCLUSION

The Council concludes that, on balance, there is a public benefit to granting
response action contractors limited liability in order to encourage aggressive
spill response. However, just as the response action contractors desire an
assurance that they will not face damages liability exposure, the public
deserves the assurance that, indeed, an aggressive response will occur, as
promised. The current system rests in large part on "volunteerism" and private
contracts. Without disputing the good faith of that "volunteerism”, there must be
more certainty in spill response.
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Dear Rep. Hudson:

We are responding to your inquiry of February 18, 1992,
concerning several of the issues raised in the recommendations of
the Citizens®™ Advisory Council on Oil and Other Hazardous Sub—
stances concerning response action contractors.

With regard to the Council®s recommendation number 7,
you asked our opinion of whether Alyeska Pipeline Service Company
has a duty to control and remove pollution within state bound—
aries related to the transportation of TAPS crude oil. As ycu
know, this issue is the subject of litigation in the Exxon Valdez
case. The State has taken the position that under the provisions
of the State Right-of-Way Lease Alyeska 1is required to contain
and cleanup crude oil spills within state waters, 1in particular

in Prince William Sound. State of Alaska v. Exxon Corp.. et.
al. . Case No. 3AN-89-06852 CI, 51 36, 96-102 at 13, 31-32. The
United States has taken a similar position with respect to the
federal right-of-way lease. The State has also alleged that

Alyeska®s oil spill contingency plan in effect at the time of the
spill required them to respond to spills in Prince William Sound.

Id. 11 36, 96-102, 132. The 1issue of Alyeska"s duty to respond
to vessel spills in the Sound pursuant to the Trans Alaska Pipe—
line Authorization Act (TAPAA), 43 U.S.C. S 1653(a) & (b), is not

an issue in the state court litigation. This section 1is, how—
ever, at issue 1in the United States®™ Exxon Valdez Jlawsuit.
United States of America v. Exxon Corp.. et. al.. Case No. A91-

082 Civ., 11 41-43, at 10. Since Alyeska disputes any obligation
to respond to tanker spills under TAPAA, this obligation, like
those described above, would 1likely be the source of future

litigation. See Response of Alveska Pipeline Service CompanY_tQ
Memorandum Regarding the Trans Alaska Pipeline Authorisation ftct
Prepared bv Michael J. Frank, at 4. While we believe that our

litigation positions are sound, there 1is no way to reliably
predict how a court will rule.

03'CSIH . ,i-*«:.;nlecvc'ed par**c . C 3
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Secondly, you asked whether legislation clarifying
Alyeska®™s duty to respond to vessel spills would affect existing
contractual arrangements between Alyeska and the State of Alaska
or the federal government. Given the Governments®™ positions that
under these contractual agreements Alyeska 1is under an existing
duty to control and remove oil spills from tankers, legislation
clarifying and reaffirming this obligation would not pose a
problem to the state.

With regard to which type of response action contrac—
tors ("RACs") deserve a grant of limited immunity to encourage
response actions, we would defer to the Governor®s Office for a
policy statement. It is our understanding that the Department of
Environmental Conservation 1is in the process of developing a
position on various response action contractor liability issues.

As to your equal protection question, an intelligent
response requires scrutiny of the various distinctions made
between classes of RACs and the nature of the justifications for
making those distinctions. Therefore without a specific proposal
in hand it is difficult to make specific judgments. In general,
the equal protection test employed under the Alaska Constitution
by our State Supreme Court requires a three-step analysis. State
v. Anthony. 810 P.2d 155, 157 (Alaska 1991). This "flexible
"sliding scale® test” 1is as follows:

First, it must be determined . . . what weight should
be afforded the constitutional interest impaired by the
challenged enactment. The nature of this interest is

the most 1important variable in fixing the appropriate
level of review

Second, an examination must be undertaken of the
purposes served by a challenged statute. Depending on
the level of review determined, the state may be
required to show only that its objectives were legiti—
mate, at the low end of the continuum, or, at the high
end of the scale, that the legislation was motivated by
a compelling state interest.

Third, an evaluation of the state"s 1interest in
the particular means employed to further its goals must
be undertaken . . . . At the low end of the sliding
scale, we have held that a substantial relationship
between means and ends 1is constitutionally adequate.
At the higher end of the sczile, the fit between the
means and ends must be closer. If the purpose can be
accomplished by a less restrictive alternative, the
classification will be invalidated.
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Id. (citing Alaska Pacific Assurance Co. v. Brown. 687 P.2d 264,
269-70 (Alaska 1984)). Given that response action contractor
immunity is essentially an economic interest, a court 1is more
likely to apply a minimal scrutiny test. Under such a test, the
state®s purposes must be legitimate and any distinctions drawn by
tha statute must bear a fair and substantial relationship to the
statute™s purpose.

We trust that this response is of assistance. Please
contact us if we be of further assistance.

Sincerely,

CHARLES E. COLE
Attorney General

By! C utop Z iiuj
Breck C. Tostetfin
NAssistant Attorney General

BCTrtg

cc: Hon. Sam Cotten
Alaska Senate

Paul Fuhs
Senior Legislative Liaison
Office of the Governor

Deborah Behr, Assistant Attorney General
Legislation and Regulations Section - Juneau

Craig Tillery, Assistant Attorney General
Environmental Section - Anchorage
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February 19,- 1992

Mr. Charles E. Cole,
Attorney General
Department of Law
Capitol Building
Juneau, Alaska

Dear Mr. Attorney General:

Enclosed you will find a sponsor substitute for HB 540,

COMMITTEES

aH
House Speviril Commmce
on 0G &Gas
UEVBHtft
Resources
. Tlapsponciiion
iniernanoiial Trade & Tdunsm

FINANCE SL'BCOMMITT -

Ucpanmeni 0i TTansponaiton
and ffubbr Fanimes

relating

to limited liability for response action contractors.

The original bill, HB 540,

referenced AS 46.04.030.

The sponsor

substitute correctly references AS 46.04.200 and AS 46.04.210 on

line 12 of page 1 and line 1 of page 2.

SSHB 540 is scheduled for a hearing in the House Special Committee

on Oil and Gas on Monday,
Capitol Building.

February 24, 1992 in Room 124 of the

Accordingly, your earliest possible response to the joint letter
by myself and Representative Mike Navarre of February 18, will be

very much appreciated.

Respectfully,

Enclosure

REPRESENTING
ALASKaS capital city
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February 18, 1982

Mr. Charles E. Cole,
Attorney General
Department of Law

State of Alaska

Room 412 Capitol Building
Juneau, Alaska

Dear Mr. Attorney General:

The Citizens®™ Oversight Council on Oil and Other Hazardous
Substances recently presented their report as required by Section
11 of HB 196, Chapter 92 SLA 1991. I am enclosing for your
convenient reference a copy of that report.

Recommendation number seven, on page 11 states: "The Trans-Alaska
Pipeline System ("TAPS"™) agent should clearly maintain the duty to
control and remove pollution within state boundaries related to
the transportation of TAPS crude oil."

It will be very much appreciated if you would review this
recommendation, as well as the Council®s rationale.

It is our understanding that there are contracts between Alyeska
Pipeline Service Company and the state of Alaska for the state
right-of-way agreements, between Alyeska Pipeline Service Company
and the federal government for the federal right-of-way agreements,
and between Alyeska Pipeline Service Company and the federal
government for the Trans-Alaska Pipeline Authorization Act.

After your review of the report and the various state and federal
contractual agreements, it would be very much appreciated if you
would prepare a legal opinion discussing Alyeska®"s duty to control
and remove pollution within state boundaries related to the
transportation of TAPS crude.

We are also enclosing a copy of a document entitled "Memorandum of
Alyeska Pipeline Service Company Regarding Liability Under Trans
Alaska Pipeline Authorization Act for Oil Spills From Vessels."”
We believe your review of this memorandum will be necessary as you
prepare your response to the questions we have posed.



Further, we would appreciate your discussion of the Legislature®s
passage of a statute to address Alyeska®s duty to respond, and how
it would affect the existing contractual agreements between Alyeska
and the state of Alaska and the federal government.

Additionally,- for the purposes of limiting liability for actions
they take in spill response efforts, it has been suggested that
response action contractors be categorized as 1i. volunteers, 2.
professional 1independent operators, 3. 1industry spiil response
cooperative organizations, and 4. industries®™ own spill response
operations, specifically Alyeska Pipeline Service Company.

We would like your review of this recommendation. Is there an
equal protection problem? Since the spiller 1is held strictly
liable, 1is it in the state"s best interest to delineate who 1is
acting as a volunteer, especially given the fact that Alyeska
Pipeline Service Company considers 1itself a volunteer response
action contractor?

Finally, we am enclosing a copy of legislation introduced this
morning, which we anticipate will be scheduled for committee
deliberation as soon as possible. Accordingly, your written
response at your earliest possible convenience will be very much
appreciated.

Respectfully,

Bill Hudson Mike Navarre

Enclosures
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Dear Rep. Hudson:

We are responding to your 1inquiry of February 18, 1992,
concerning several of the 1issues raised in the recommendations of
the Citizens®™ Advisory Council on Oil and Other Hazardous Sub—
stances concerning response action contractors.

With regard to the Council®s recommendation number 7,
you asked our opinion of whether Alyeska Pipeline Service Company
has a duty to control and remove pollution within state bound—
aries related to the transportation of TAPS crude oil. As you
know, this 1issue is the subject of litigation in the Exxon Valdez
case. The State has taken the position that under the provisions
of the State Right-of-Way Lease Alyeska 1is required to contain
and cleanup crude oil spills within state waters, 1in particular
in Prince William Sound. State of Alaska v. Exxon Corp., et.
al. . Case No. 3AN-89-06852 CI, H 36, 96-102 at 13, 31-32. The
United States has taken a similar position with respect to the
federal right-of-way lease. The State has also alleged that
Alyeska®™s oil spill contingency plan in effect at the time of the
spill _required them to respond to spills in Prince William Sound.
Id. 95 36, 96-102, 132. The 1issue of Alyeska®s duty to respond
to vessel spills in the Sound pursuant to the Trans Alaska Pipe—
line Authorization Act (TAPAA), 43 U.S.C. S 1653(a) & (b), is not

an 1issue in the state court litigation. This section 1is, how—
ever, at issue in the United States®™ Exxon Valdez Jlawsuit.
United States of America v. Exxon Corp.. et. al.. Case No. A91-

082 Civ., 55 41-43, at 10. Since Alyeska disputes any obligation
to respond to tanker spills under TAPAA, this obligation, like
those described above, would likely be the source of future
litigation. See Response of Alveska Pipeline Service Company to
Memorandum Regarding the Trans Alaska Pipeline Authorization Act
Prepared bv Michael J. Frank, at 4. While we believe that our
litigation positions are sound, there 1is no way to reliably
predict how a court will rule.
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Secondly, you asked whether legislation clarifying
Alyeska®s duty to respond to vessel spills would affect existing
contractual arrangements between Alyeska and the State of Alaska
or the federal government. Given the Governments® positions that
under these contractual agreements Alyeska 1is under an existing
duty to control and remove oil spills from tankers, legislation
clarifying and vreaffirming this obligation would not pose a
problem to the state.

With regard to which type of response action contrac—
tors (“RACs™) deserve a grant of limited immunity to encourage
response actions, we would defer to the Governor®s Office for a
policy statement. It 1s our understanding that the Department of
Environmental Conservation 1is 1in the process of developing a
position on various response action contractor liability issues.

As to your equal protection question, an 1intelligent
response requires scrutiny of the various distinctions made
between classes of RACs and the nature of the justifications for
making those distinctions. Therefore without a specific proposal
in hand it is difficult to make specific judgments. In general,
the equal protection test employed under the Alaska Constitution
by our State Supreme Court requires a three-step analysis. State
v. Anthony. 810 P.2d 155, 157 (Alaska 1991). This "flexible
*sliding scale®™ test™ 1is as follows:

First, it must be determined . . . what weight should
be afforded the constitutional interest impaired by the
challenged enactment. The nature of this interest 1is

the most important variable 1in fixing the appropriate
level of review

Second, an examination must be undertaken of the
purposes served by a challenged statute. Depending on
the level of review determined, the state may be
required to show only that its objectives were legiti—
mate, at the low end of the continuum, or, at the high
end of the scale, that the legislation was motivated by
a compelling state interest.

Third, an evaluation of the state"s interest in
the particular means employed to further its goals must
be undertaken . . . . At the low end of the sliding
scale, we have held that a substantial relationship
between means and ends 1is constitutionally adequate.
At the higher end of the scale, the fit between the
means and ends must be closer. If the purpose can be
accomplished by a 1less restrictive alternative, the
classification will be invalidated.
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Id. (citing Alaska Pacific Assurance Co. v. Brown. 687 P.2d 264,

269-70 (Alaska 1984)). Given that response action contractor
immunity 1is essentially an economic interest, a court is more
likely to apply a minimal scrutiny teat. Under such a test, the

state"s purposes must be legitimate and any distinctions drawn by
the statute must bear a fair and substantial relationship to the
statute®™s purpose.

We trust that this response is of assistance. Please
contact us if we be of further assistance.

Sincerely,

CHARLES E. COLE
Attorney General

v Assistant Attorney General

BCT.tg

cC: Hon. Sam Cotten
Alaska Senate

Paul Fuhs
Senior Legislative Liaison
Office of the Governor

Deborah Behr, Assistant Attorney General
Legislation and Regulations Section - Juneau

Craig Tillery, Assistant Attorney General
Environmental Section - Anchorage



REPRESENTATIVE BILL HUDSON

Siaic Capitol
Juneau. Alaska
99801-1182

February 19,_ 1992 (907) 4-65-374-4- 0Ol 4-991

Hr. Charles E. Cole,
Attorney General
Department of Law
Capitol Building
Juneau, Alaska

Dear Mr. Attorney General:

COMMITTEES

O dA
House Srﬁ)ew&Commwce
on 00 &Cos
ueuM*
Resources
, Tl-ansponaiion
imcrnouoiial Trade & Tourism

FINANCE SL'BCOMMITTKE:

Depanmeni o< TTansponaiion
and rubCr Facilines

Enclosed you will find a sponsor substitute for HB 540, relating

to limited liability for response action contractors.

The original bill, HB 540,

referenced AS 46.04.030.

The sponsor

substitute correctly references AS 46.04.200 and AS 46.04.210 on

line 12 of page 1 and line 1 of page 2.

SSHB 540 is scheduled for a hearing in the House Special Committee

on Oil and Gas on Monday,
Capitol Building.

February 24, 1992 in Room 124 of the

Accordingly, your earliest possible response to tie joint letter
by myself and Representative Mike Navarre of Februa.v 18, will be

very much appreciated.

Respectfully,

Enclosure

REPRESENTING
W  AIASKAS CAPITAL CITY



Alaska State Legislature
HOUSE OF REPRESENTATIVES

Official Business State Capitol
Juneau, AK 99801-118

February 18, 1982

Mr. Charles E. Cole,
Attorney General
Department of Law

State of Alaska

Room 412 Capitol Building
Juneau, Alaska

Dear Mr. Attorney General:

The Citizens®™ Oversight Council on O0il and Other Hazardous
Substances recently presented their report as required by Section
11 of HB 196, Chapter 92 SLA 1991. I am enclosing for your
convenient reference a copy of that report.

Recommendation number seven, on page 11 states: "The Trans-Alaska
Pipeline System ("TAPS"™) agent should clearly maintain the duty to
control and remove pollution within state boundaries related to
the transportation of TAPS crude oil."

It will be very much appreciated 1if you would review this
recommendation, as well as the Council®s rationale.

It is our understanding that there are contracts between Alyeska
Pipeline Service Company and the state of Alaska for the state
right-of-way agreements, between Alyeska Pipeline Service Company
and the federal government for the federal right-of-way agreements,
and between Alyeska Pipeline Service Company and the federal
government for the Trans-Alaska Pipeline Authorization Act.

After your review of the report and the various state and federal
contractual agreements, it would be very much appreciated if you
would prepare a legal opinion discussing Alyeska®"s duty to control
and remove pollution within state boundaries related to the
transportation of TAPS crude.

We are also enclosing a copy of a document entitled "Memorandum of
Alyeska Pipeline Service Company Regarding Liability Under Trans
Alaska Pipeline Authorization Act for Oil Spills From Vessels."”
We believe your review of this memorandum will be necessary as you
prepare your response to the questions we have posed.



Further, we would appreciate your discussion of the Legislature®6
passage of a statute to address Alyeska®s duty to respond, and how
it would affect the existing contractual agreements between Alyeska
and the state of Alaska and the federal government.

Additionally,- for the purposes of limiting liability for actions
they take 1in spill response efforts, it has been suggested that
response action contractors be categorized as 1. volunteers, 2.
professional 1independent operators, 3. 1industry spill response
cooperative organizations, and 4. industries ~own spill response
operations, specifically Alyeska Pipeline Service Company.

We would like your review of this recommendation. Is there an
equal protection problem? Since the spiller 1is held strictly
liable, 1is it in the state"s best interest to delineate who 1is
acting as a volunteer, especially given the fact that Alyeska
Pipeline Service Company considers 1itself a volunteer response
action contractor?

Finally, we am enclosing a copy of legislation introduced this
morning, which we anticipate will be scheduled for committee
deliberation as soon as possible. Accordingly, your written
response at your earliest possible convenience will be very much
appreciated.

Respectfully,

Bill Hudson Mike Navarre

Enclosures
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DATE

~"17r02/10/92

02/05/92
"02/05/92

02/04/92

01/30/92

01/31/92
01/31/92

# 01/31/92

01/31/92
01/31/92

-Xr 01/31/92

01/30/92

LDWS56/CU

ALYESKA PIPELINE SERVICE COMPANY

COMMENTS
IMPROVING LIMITED RESPONDER IMMUNITY

DESCRIPTION OF COMMENTS

Citizens' Oversight Council Report (Responder Immunity; State
Orders; Tanker Spill Responsibility)

Changes to Alveska/Tesoro Agreement After HB 196
Alveska Financial Responsibility Reouirement
Responses to COC Issues (Time Periods for Response Immunity;

ADEC Orders; Tanker Spill Responsibility; Financial
Responsibility)

Improving Good Samaritan Immunity for Oil Spill Response in
Alaska (OPA '90 v. HB 196)

Oral Presentation to Citizens' Oversight Council
PWS Contingency Plan Arrangements Prior to 03/89

Vogt Report (Costs of Alyeska's Prevention & Initial Response
Services)

Straube Report (Imposing Spill Liabilities on RACs)
ADEC Report (Alyeska as a Response Action Contractor)

Mertz Report (Responder Immunity Does Not Reduce Spiller
Liability; Purpose of Oil Response Funds; Financial
Responsibility Requirements; Changes to Tesoro/Alyeska
Agreement After HB 196)

Frank Report (TAPAA Does Not Require Alyeska to Respond
to Vessel Spills)

TAB
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No state requires that response action contractors individually agree, in
advance, to accept direct state control and to handle mystery or orphan spills
as additional conditions to limited immunity. These conditions will eliminate
any hope of general uniformity of liability regimes amongst the various states
to better encourage RACs to cross state lines, especially to join in efforts to
contain and cleanup major spills.

Comments:

This COC recommendation relies upon an erroneous legal opinion- Under
federal law, Alyeska and the holders of the grant of right-of-way across
Alaska for pipeline construction and operation are not liable for spills from
tank vessels. In any event, limited responder immunity is not available for
those who are responsible parties.

Under the comprehensive liability framework created by Congress, vessel
owners and operators carrying oil transported through the pipeline are
strictly liable, along with the Trans Alaska Liability Fund, for damages,
including cleanup costs, resulting from discharges of oil from their vessel.

None of the seven pipeline companies that own TAPS, or Alyeska which
operates it on their behalf, own, operate, or charter tankers; nor do they
manage or control them. In addition to the numerous legal and
constitutional challenges this recommendation invites, it makes no practical
sense: Congress has already imposed liability and financial responsibility for
tanker discharges upon owners/operators/charterers; so has the State of
Alaska.

In COCs public meeting on January 31, ADEC testified that there is no
confusion regarding who bears this responsibility in Prince William Sound:
"We knowwho the plan holders axe, we know who the responsible parties are,
we know who the response action contractor isH Moreover, "we have
evaluated the capabilities of the response action contractors to respond and
evaluated the transition management plan."



vty Comrents Regarding COC Repoart
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Alyeska has, in fact, accepted a contractual duty to provide prevention and
initial response services to planholders. ADEC would not have accepted and

approved contingency plans without insuring that Alyeska had accepted that
obligation.

Athough it owns royalty oil, the state is not an equity owner of Ayeska's
prevention and initial response equipment to appropriate for its use as a
regulator. Like any other transportation-related expense, the cost of oil spill
preparedness is equitably distributed amongst TAPS shippers.

*«**



February 5, 1992

Alyeska Financial Responsibility Requirement

Alyeska operates the Trans Alaska Pipeline System on behalf of seven owner
companies. Although none of these pipeline companies own, operate, or charter
tankers, Alyeska has contracted to provide prevention and initial response services
to tank vessel owners/operators/charterers (“'shippers') in Prince William Sound.
Shippers are required by state and federal laws to provide for personnel and
equipment to escort vessels and to respond to tanker spills in Prince William Sound.
Alyeska's prevention and initial response services are ancillary services provided to
shippers so that they may continue to handle Alaska North Slope crude oil. Up to
this point in time, only Alyeska has offered to provide these services. Nothing
prevents others from doing so.

ADEC has approved the shippers' vessel contingency plans which incorporate
Alyeska's Prince William Sound Tanker Spill Prevention and Response Plan
("Plan"). The Plan describes Alyeska's prevention and initial response services.
Shippers have also signed an oil spill response services agreement for provision of
these services by Alyeska. As a contractual matter, shippers must demonstrate
Financial responsibility to support their contractual commitments, including
indemnifying Alyeska against liabilities it faces as a response action contractor.
Alyeska must ensure that any shipper with whom it contracts to provide initial
response services can provide indemnity for any liability to which Alyeska could be
exposed in responding to a spill. Without financial responsibility such promises
would, of course, be hollow. Financial responsibility (self worth) must be
demonstrated in the amount of SI billion, but an insurance alternative in the
amount of SL.2 billion is also provided.

The financial responsibility und alternate insurance levels reflect a careful weighing
of the risks which Alyeska faces as a responder, even after HB 19 and limited
responder immunity passed last year. As you know, the limits of liability, and,
importantly, the categories of types of damages which can be paid following an oil
spill have increased substantially since 1989.

For example, in addition to removal costs, damages listed in the Oil Pollution Act of
1990 include damages to natural resources, real or personal property, subsistence
use, lost government revenues, loss of profits and earning capacity, and the cost of
additional public services. State law likewise imposes liability for removal and
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containment costs, civil penalties, damages related to injury to persons, damage to
public and private property, and natural resources, and loss of income and economic
benefits.

In addition, recall that Exxon has expended roughly $4 billion in the costs of
containing and cleaning up oil, and resolving federal and state claims associated
with the EXXON V aldez oil spill. Additional third party claims faced by it, and
Alyeska exceed S50 billion. Ironically, those who would suggest that Alyeska's
financial responsibility requirement is "unreasonable,” must also agree that it is
remarkably low in comparison to Exxon’s expenditures to date, and in light of the
allegations still facing the defendants in federal and state courts.

Under the Oil Pollution Act, there are certain maximum monetary limits on a spiller
for liability related to oil discharges. Financial responsibility must be demonstrated
to meet this liability. For example, in the case of a tanker in excess of 3,000 gross
tons, the liability limit is S1,200 per gross ton, or S10,000,000, whichever is greater.
A tanker weighing 200,000 gross tons would have a limit of liability of $240 million
under this federal law. However, the liability limit will not apply in the case of
violation of an applicable federal safety, construction, or operating regulation, gross
negligence, willful misconduct, or failure or refusal to report an incident, provide
reasonable cooperation and assistance, or to refuse to comply with a federal order
without sufficient cause. An obvious concern is that, to avoid this limitation,
plaintiffs will simply allege that “gross negligence” or the violation of a regulation
has occurred as a result of every spill. If the limitation on liability is compromised
every time even a minor safety regulation is remotely connected to a spill, the
limitation will have little meaning.

Limited exemptions for responders liability for certain damages exist under both
federal and state lans. But, there are no limitations for other responder liabilities
under federal law. And, under state law, there are ng limits on the amount of
damages that may be assessed against either a spiller or a response action
contractor. Financial responsibility requirements, therefore, are set at arbitrary
amounts, in the case of a tank vessel, $300, per incident, for each baiTel of crude oil
storage capacity, or $100,000,000, whichever is greater. Importantly, the financial
responsibility apparently extends only to claims asserted by public authorities
attributable to cleanup and restoration costs, property damage, assessment of civil
penalti IS, etc.

Thus, using either the federal liability limitation, or the federal and state financial
responsibility requirements, as a guide for private parties to establish financial
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responsibility requirements in response services agreements would be unhelpful and
inappropriate. It would leave a responder unprotected. On the other hand, to
promote more certainty when responders and shippers are negotiating the terms of
financial responsibility provisions, the legislature may wish to adopt meaningful
limitations of liability under state law.
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VIA U.S. MAIL AND FACSIMILE

February 4, 1992

Harry R. Bader, Ph.D, Chairman

Citizens’ Oversight Council on Oil and Other Hazardous Substances
3111 C Street, Suite 150

Anchorage, Alaska 99598

Re: Limited Responder Immunity in Alaska
Dear Chairman Bader:

We appreciate the opportunity to provide additional information to you and the
Council prior to your final deliberations regarding the important issue of responder
immunity.

1 Time Limh for Response Immunity

You asked for a recommendation on an appropriate time limit for responder
immunity during a response to a spill or threat of a spill. The appropriate duration
of the limited responder immunity should extend through the entire response as
established by the U.S. government and 17 of 24 coastal states plus the Virgin
Islands that have considered the issue. The notion of a time limit is unrealistic given
the nature of oil spill response operations; so lon” as spilled oil remains on water or
land, ongoing, expeditious action should be encouraged to remove it. No matter
how remote, an "emergency" certainly exists for any community threatened by the
impart of oiL In addition, the uncertainty when a time limit begins and ends
following any particular "release,"” may deter prompt and continuous response action
for a spill or a threat of spilL

For example, when will an arbitrary time limit begin and end for a mystery or
orphan spill? What is the liability of a responder who responds to the report of a
threatened spill only to discover a slow leak with no objective indication of when it
started? As the arbitrary time limit draws to a close, wont responders be
encouraged to withdraw? Will other responders be encouraged to enter the
response at that time to insure continuity of p-rsonnel and equipment? What is the
justification for an artificial barrier if the responder's immunity is only limited and
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the original spiller is still financially responsible for any liability which a responder is
relieved from?

Mr. Mertz also describes HB 196s time limit as "arbitrary.” Indeed, crisis will
certainly reign “far fewer days in some cases and far more in others.” Page 34, Mertz
report. Even California, which is the only other state to consider an arbitrary time
limitation, recognizes that the initial 60 day period may have to be extended. In
short, we urge the Council to avoid endorsing unnecessary and troublesome
limitations upon federal and state efforts to ensure the availability of ample
response resources when spills occur.

2. Classification of Responders

We understand that the Council may recommend that responders be classified
according to how they are organised and funded: immunity would evidently be
limited for some, more limited for others, and perhaps entirely unavailable in one
case. As you know, discrimination amongst citizens, be they private or corporate,
always calls for constitutional and other legal reviews to insure that principles of
equal protection and fundamental fairness are not lost in government's efforts to
regulate society.

Before legal analyses would even be undertaken, however, it seems clear that this
responder classification proposal, if accepted by the legislature, would virtually
insure that entire groups of responders may be unnecessarily driven out of the
business. Again, the challenge we face is to support, not destroy or deter, the
federal and state comprehensive oil spill response schemrs by encouraging effective,
prompt response efforts no matter wirg provides any type of care, assistance, or
advice, so long as it is consistent with those schemes or eovemmcnt orders.

Dr. Bader, there is no rational basis for treating responders differently, particularly
because response action should be encouraged from ajty source at anv time
throughout a release. Again, the spiller and his insurance will still be responsible
for responder liabilities that are shielded by the proposed statute. Even under the
exigencies of a spill response, a responder will only enjoy limited immunity;
therefore, we can be assured that his actions will reflect that concern.

Finally, our materials also stress that Alaska should join with other states to adopt
uniform laws in this area for the additional reason to promote uniformity of
implementation and interpretation amongst the federal government and coastal
states. This will, of course, encourage responders to cross state lines, and to loan



Letter to Citizens’ Oversight Council
February 4,1991

equipment and personnel, without suffering delays and uncertainties caused by an
unwarranted, restrictive, and, possibly, oppressive limited responder immunity
provision in Alaska

3. Response to ADEC Orders

We understand that, as an apparent price to be paid for limited immunity, the
Council may recommend that some response organizations be required, in advance,
to agree to accept ADEC orders to respond to mystery or orphan spills in their area
of operation.

As you may know, the United States and the State of Alaska have already been
granted the authority to take over and arrange for the removal of spilled oil when
circumstances call for it. This, of course, is one of the purposes to be served by
industry-funded oil spill response funds. We are aware of no situation in Alaska
where responders have purposefully failed or refused to provide services for the
federal or state governments when requested to undertake or complete a spill
response. Consequently, what justification is driving this proposal? Is it so
important, and the prospects for the "worst case scenario™ erroneously described in
some reports to COC so imminent, as to require further limitation of responder
immunity in our state? What responder will be in a position, in advance, to agree to
provide services to the federal or state governments without also having a specific
contract which establishes the type and nature of response, location, equipment and
personnel needs, costs and billing arrangements, etc.? If a need for them exists,
nothing prevents the state or federal government from negotiating those contracts
now.

In short, requiring this and additional requirements as part of the price to be paid by
responders for limited immunity promises instead to create confusion, uncertainty,
and a reluctance to take action when oil ”pills occur.

4. The Pipeline Owner Companies Are Mot Liable for Tanker Spills

We understand that COC may further recommend that the pipeline owner
Companies, aS holders of the federal right of way permit, and Alyeska, as their
operating agent, be directed under state law to respond to any tanker spill in Prince
William Sound. We have already explained at some length that Mr. Frank’s view
that TAPAA already imposes such liability is flatly wrong, but we understand that
special legislation may be recommended to "clarify" the matter and adopt Mr.
Franks view as a matter of state law.
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Our materials explain that Alyeska operates the Trans Alaska Pipeline System on
behalf of seven pipeline companies which own it. None of these own, operate, or
charter tankers. Under federal and state law, tanker owners/opcrators/charterers
are responsible for tanker operations, and Alyeska cannot and does not manage or
control them. Provision has been made by tanker operators to provide contingency
plans and to demonstrate financial responsibility for those operations. In addition
to the constitutional and legal issues presented by this proposal, we urge that the
Council also recognize that it entirely ignores the comprehensive liability, response,
and financial responsibility regime established by Congress and the legislature for
tanker operations in our state and elsewhere.

As we have also explained, Alyeska does provide initial response services to tanker
owners/operators/charterers, and that this service is described in a plan and in
response  services agreements. As a contractual matter, tanker
owners/operators/charterers must demonstrate Financial responsibility to support
their contractual commitments, including indemnifying Alyeska against liabilities it
faces as a response action contractor. Alyeska must ensure that a shipper with
whom it contracts to provide initial response services can provide indemnity for any
liability to which Alyeska could be exposed in responding to a spill.  Without
financial responsibility such promises would, of course, be hollow. Financial
responsibility (self worth) must be demonstrated in the amount of Sl billion, and
Tesoro has been permitted to support its contractual capabilities with a combination
of insurance and a corporate guarantee in the total amount of S1.2 billion.

We explained that, after enactment of HB 196 last year, Alyeska created this
alternative to its SI billion financial responsibility requirement. The insurance may
consist of S700 million P&l marine insurance coverage for the vessel and S500
million comprehensive general liability coverage that names Alyeska as an
additional insured. There is no way that Tesoro could provide a corporate
guarantee, bond, or letter of credit, as originally required by Alyeska's financial
responsibility standards, for either Sl billion or S1J2 billion. Because of
uncertainties associated with coverage of contractor claims against vessel marine
insurance, and the added potential difficulty of enforcing insurance coverage
generally, the quality of Alyeska's financial protection has diminished substantially.
Yet, the parties reached this practical solution to a difficult problem after and
because HB 196 passed last year. This insurance alternative will expire when HB
196 sunsets at the end of June, 1992.
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Nonetheless, the Council has indicated that it may view this arrangement as
"unreasonable,” and is concerned that Alyeska may use limited responder immunity
to drive this and other TAPS trade tanker operations "out of business.” Nothing
could be farther from the truth. Alyeska worked diligently with Tesoro to reach a
solution to keep it iti business, and we need legislative assistance to keep that
solution in place.

Although certainly adjusted in Tesoro case because of a perceived reduction in the
risks faced by Alyeska when HB 196 passed, the financial responsibility level reflects
a careful weighing of the risks which remain. As you know, the limits of liability,
and, imponantly, the categories of types of damages which can be paid following an
oil spill have increased substantially since 1989.

For example, in addition to removal costs, damages listed in the Oil Pollution Act of
1990 include damages to natural resources, real or personal property, subsistence
use, lost government revenues, loss of profits and earning capacity, and additional
public services. State law likewise includes removal and containment costs, civil
penalties, and damages related to damage or injury to persons and to public and
private property, natural resources, and loss of income and economic benefits.
Limited exemptions for responders liability for certain damages exist under both
federal and state laws.

In addition, recall that Exxon has expended roughly $4 billion in the costs of
containing and cleaning up oil, and resolving federal and state claims associated
with the EXXON Valdez spill.  Additional third party claims faced by it, and
Alyeska exceed S50 hillion. Ironically, those who suggest that Alyeska's financial
responsibility requirement is "unreasonable,” must also agree that it is remarkably
low in comparison to Exxon's expenditures to date, and in light of the allegations
still facing the defendants in federal and state courts.

Under the Qil Pollution Act, there are certain maximum monetary limits on a spiller
for liability related to il discharges. Financial responsibility must be demonstrated
to meet this liability. For example, in the case of a tanker in excess of 3,000 gross
tons, the liability limit is $1,200 per gross ton, or $10,000,000, whichever is greater.
A tanker weighing 200,000 gross tons would have a limit of liability of $240 million
under this federal law. However, the liability limit will not apply in the case of
violation of an applicable federal safety, construction, or operating regulation, gross
negligence, willful misconduct, or failure or refusal to report an incident, provide
reasonable cooperation and assistance, or to refuse to comply with a federal order
without sufficient cause. An obvious concern is that to avoid this limitation,
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plaintiffs will simply allege that "gross negligence” or the violation of a regulation
has occurred as a result of every spill. If the limitation on liability is compromised
every time even a minor safety regulation is remotely connected to a spill, the
limitation will have little meaning.

And, under state law, there are jgs limits on the amount of damages that may be
assessed against cither a spiller or a response action contractor.  Financial
responsibility requirements, therefore, are set at arbitrary amounts, in the case of a
tank vessel, $300, per incident, for each barrel of crude oil storage capacity, or
$100,000,000, whichever is greater. Importantly, the financial responsibility
apparently extends only to claims asserted by public authorities attributable to
cleanup and restoration costs, property damage, assessment of civil penalties, etc.

Thus, using either the federal liability limitation, or the federal and state financial
responsibility requirements, as a guide to establish financial responsibility
requirements contained in response services agreements is unhelpful and
inappropriate. It would leave a responder unprotected.

On the other hand, to promote more certainty when responders and responsible
parties are negotiating the terms of financial responsibility provisions, COC mav
wish to recommend that the legislature adopt meaningful limitations of liability
under state law. If enacted, those limitations would be reflected in Alyeska's
financial responsibility requirements.

We trust that this information will be useful as the Council considers what
recommendations it will present to the legislature. Please let us know if there is
additional information which we can provide to assist those efforts.

Sincerely yours,

ALYESKA PIPELINE SERVICE COMPANY

cc: COC Members
Michele D. Brown, Esg.
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January 31, 1992

Nlichelc D. Brown, Esq.
Executive Director
Citizens' Oversight Coucil on Oil and Other Hazardous Substances

3111 C Street, Suite 150
Anchorage, AJaska 99508

Re: Alyeska Comments Regarding Repons Submitted to the Citizens'
Oversight Council on Oil and Other Hazardous Substances

Dear Ms. Brown:

Enclosed please find comments respectfully submitted by Aiyeska Pipeline Service
Company ("Aiyeska") to the Citizens’Oversight Council on Oil and Other
Hazardous Substances. Tlie comments relate to reports which have been

submitted to the Council. Thank you for the opportunity to participate in the
Council’s consideration of the imponant matter of limited responder immunity.

Sincerely yours,

ALYESKA PIPELINE SERVICE COMPANY

tarry D. Wood
Senior Attorney - External Affairs

Attachments
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January 31, 1992

Response to Memorandum Relating to the State of Alaska’s Participation in Spill
Response and Preparedness in the State Prepared by Deborah Vogt

Summary

This report, as well as several pages of the TAPAA report prepared by Michael J. Frank
(pages 34 - 36), is committed in large pan to debating whether Alyeska's prevention and
initial response services provided to contracting vessel owners/operators/chanerers in
Prince William Sound are best handled as tariff charges for oil delivered to Valdez or as
direct charges to vessels which contract for those services. In addition, the Vogt repon
contains a considerable amount of mathematical analysis which has not been reviewea for
accuracy in the shon time available .

Alyeska’s November 20, 1991, letter which is attached to the Vogt report, explains at some
length how and why the TAPS carriers include the costs of Alyeskas Prince William Sound
effort in tariff charges for oil delivered to Valdez. However* these services are not being
provided pursuant to any common carrier obligations of the TAPS carriers or their agent,
Alyeska. Personnel and equipment to escort vessels and to respond to spills in Prince
Wi illiam Sound are required by state and federal laws. In the spring of 1989, using a series
of emergency orders and Consent Agreements, the State of Alaska compelled Aiyeska to
develop and provide a tanker escort system and to greatly increase response equipment and
personnel beyond what had been approved in 1987. On November 1, 1990 Alyeska's Prince
W illiam Sound contingency plan ana the 1989 emergency orders and Consent Agreements
expired when the state approved vessel contingency plans, held by the owners or operators
of those vessels, as required by AS 46.04.030(c). Those approved vessel contingency plans
incorporated Alyeska's Prince William Sound Tanker Spill Prevention and Response Plan,
whereby Aiyeska, as a response action contractor, is committed to provide certain
prevention and initial response services to tankers that have a Response Agreement with
Alyeska. Up to this point in time, only Alyeska has offered to provide these services.
Nothing prevents others from doing so.

These services are ancillary services provided to shippers so that they may continue to
handle Alaska North Slope ("ANS") crude oil. As a result, the pipeline may continue to
cany ANS crude oil and provide revenues for state services. The practice of including the
costs of tho*« services in tariff charges for oil delivered to Valdez is, in fact, an equitable
distribution of the costs of those services amongst those who receive them. Finally, the
owners of the Trans Alaska Pipeline System are not vessel owners (i.e., shippers). The
shipping companies are separate and distinct from the carriers.

Despite Ms. Vogt's suggestion, none of this detracts from Alyeska’s status as an initial
response action contractor in Prince William Sound, nor does it create some sort of state
equity interest in the prevention and response equipment, so as to justify its
uncompensated use for a mystery or orphan tanker spilL  Alyeskas prevention and
response resources are available only for vessels in the TAPS trade that have Oil Spill



Response Services Agreements with Alyeska. Under the terms of the vessels’ approved
contingencyplans, those resources must be available in Prince William Sound, ready to
respond. Tnere are only a few exceptions to this requirement; for example a small
percentage of the response resources mav be sent to other areas for oil spill response with
prior DEC approval. AS 46.04.030(0). Moreover, the premise that Aiyeska, as agent for
the holders, of the federal pipeline right-of-way, is liable for tanker spills is flatly wrong as
explained in .Alyeska's comments to the Frank report.

The Federal Energy Regulatory Commission ("FERC”) is authorized to determine whether
costs that the earners record should be included in their cost of service and whether those
services are reasonable. However, it does not follow that FERC has the authority to decide
whether financial responsibility and insurance requirements are appropriate. We are
aware of no basis for Ms. Vogt's statement, at page 18, that FERC has such authority.

LDW-\ici
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January 31, 1992

MEMORANDUM 0? ALYESKA PIPELINE
SERVICES COMPANY REGARDING

THE LEGAL RELATIONSHIP
BETWEEN
OIL SPILL RESPONSE ACTION CONTRACTORS
AND
OTHER PARTIES TO AN OIL SPILL

Alyeska Pipeline Service Company (Alyeska) agrees with Mr.
Mertz and Mr. Koester that 1in 1imposing liability on oil spill
response action contractors (RAC): "The bottom line must involve
balancing the need for fair and full compensation for all spill
injuries with the need for a |liability scheme that does not
discourage response action contractors from acting to prevent 3pill
damage.”™ Mertz and Koester report (Report) at page 34. Generally,
any public interest in expanding the number of parties who might
provide compensation for damages does not outveigh the stronger
public interest 1in encouraging rapid, aggressive response to oil
spills. The citizens™ Oversight Council should balance all public
interests in making 1its vrecommendations to the Legislature
regarding whether and to what extent Alyeska should reduce the
present limitation on liability for RACs. It should consider that
(1) limiting the liability of response action contractors does not
reduce the liability of the spiller; (2) financial responsibility
requirements reduce tha Ilikelihood that the spiller will be
insolvent; (3) federal and state oil spill funds provide a safety
net; and (4) damages can be reduced most effectively if RACs
respond boldly, quickly, and efficiently under the -emergency
conditions that arise in an oil spill.

Mr. Mertz and Mr. Koester discuss a number of basic legal
principles: common law negligence, with special rules for
"abnormally dangerous™ activities; indemnification and the public
duty exception? nondelegable duty; respondeat superior. The Report
incorrectly 1implies that crude oil 1is a hazardous substance and
that the carriage and release of crude oil is an "ultrahazardous"”
activity. Report at pages 3-6. Only a few activities that
involve a risk of serious harm that cannot be eliminated by the
exercise of "utmost care™ by the parties involved are considered



"ultrahazardous™ under Alaska common law. Matomco oil Company,
Inc. v, Arctic Mechanical, Inc.. 796 P.2d 1336 (Alaska 1990).

Furthermore, common law legal principles have been developed
by federal and state courts through decisions allocating the rights
and responsibilities of the parties before them. The obvious
conclusion to be drawn from the Report is that it is very difficult
to predict what a "party"3 liability may be for any act or failure
to act. Legislatures have recognized their duty and responsibility
to express public policies by adjusting these principles for
categories of potential liability. For example, 1in response to
concerns about rising medical and insurance costs, tha Alaska
Legislature and other legislatures set limits on Jliability and
reallocated responsibilities for tort damages by eliminating joint
and several liability. Similarly and appropriately, the Alaska
Legislature correctly limited the liability of RACs.

Alyeska responds to comments and recommendations made in the
Report as follows:

1. The limitation on liability for RACs will not prevent the
recovery of damages bv injured parties. The Report erroneously
states that contract provisions and statutory exemptions for RACs
reduce the overall liability to such an extent that parties who
have been damaged may not be compensated. Report at pages 17, 33
and 34. This simply 1is not true. First, both the Alaska
Legislature and Congress have created funds to reimburse parties
damaged by oil spills. Second, under both federal and state law,
the spiller is strictly liable for damages caused by spills. In
fact, the Report acknowledges this by stating that even the common
law has placed "a heavy burden, including strict liability, on
parties responsible for the safe storage and transportation of oil,
and often makes them Jliable for the acts of employees and
contractors."” Report at page 9.

Under Alaska law, the spiller™s strict liability extends to
any damage caused by an act or omission of an RAC responding to a
spill. AS 46.03.822(k). The Report states, correctly, that the
legislature intended to lay the burden for paying for any damages
caused by the RAC on the party responsible for the spill. Report
at page 14. A3 a result of this provision, the responder exemption
cannot "lessen” the overall liability burden as the Report asserts
at page 18. The exemption 1is hardly ™"generous,"” as characterized
by the Report.

The exemption encourages responders to act by assuring them
that certain acts will not create liability. Conversely, potential

liability would discourage effective response. The Report
acknowledges this by stating, "Almost all [RACs] considered the
potential for claims to be a concern.”™ Report at page 21.



Similarly, indemnity agreements do not allow parties who are
strictly liable to "escape"® liability, as tha Report asserts at
page 18.- Under Alaska law, 1indemnification agreements are '"not
effective to transfer liability" from a person who might be
strictly liable. AS 46.03.822(Q)-

The Report .states that "it is possible™ that limitations on
liability may prevent recovery of damages by parties injured where
there is no other financxally solvent responsible parties. Report
at page 17. Importantly, such a possibility would depend upon
state and federal errors in approving evidence of a spiller7s
financial responsibility to begin with and in administering state
and federal funds which exist in part to clean up and to pay for
"mystery”™ and "orphan”™ spills. Yet, this remote possibility fuels
the reports7 central premise that RAC3 should agree to adhere to
the state7s orders should a spiller and his insurers become
simultaneously insolvent. Ironically, the report recognizes that
the proposal would probably discourage response action and amount
to an unlawful taking of private property. The Report acknowledges
the taking 1issue in its statement at page 33 that requiring RACs to
have a direct contractual relationship with the State "would
probably be been as an illegal takirg and could vrequire
compensation to the RAC itself.”

Indeed, elevating RACs to the same level of liability as the
spiller directly contradicts and defeats tha comprehensive
framework of state and federal oil spill response laws to, on the
one hand, promote quick, effective action, and on the other, rely
on spiller liability, financial responsibility, and federal and
state industry-supported funds to pay for it. Instead of
encouraging response action by imposing limited liability, the
report proposal would largely deter or eliminate it by imposing
spiller liability on responders in direct defiance of congressional
and legislative intent. Remote possibilities should not likewise
support the Council7s recommendations; we wurge that they be
supported instead by a careful and realistic weighing of public
interests and goals.

The Report also states that "obtaining compensation (from
state and federal funds) may be too costly or complicated for the
small injured party.” Report at page 33. Taking away the limited
immunity now provided to RACs will not provide direct compensation
to an injured party seeking compensation. Liability would probably
only be decided through costly and complicated litigation. A
primary goal of tha federal fund is to provide people faster, more
efficient, compensation than can be gained through litigation.

2. AlYsska agrees vith the .statement.-afc-gag_s 34 of the

Report that the 15-dav limit on the immunity provided "is arbitrary.
HB 1967s time limit is unrealistic given the nature of oil spill
response operations; every spill will be different. So long as



spilled oil remains on water or land, ongoing, expeditious action
should be encouraged to remove it.

3. As. a. matter of m_public policy, the liability of an RAC
should be limited. An RAC 1is responding 1if, and only if, there
already has been a spill. Thus, an emergency exists. Under
exigent circumstances, all parties, including RACs and governments,
should react, and respond quickly and efficiently. Principles of
negligence do not make sense, and it is difficult for anyone to
determine, especially after the fact in a courtroom, what was
"reasonable under the circumstances,"” as the Report implies at oage

On March 26, 1991, in addressing the House Resources Committee
prior to adoption of House Bill 196, Representative Hudson noted
that this bill would shift the liability for simple negligence from
an innocent spili response action contractor to the party
responsible for \he spill. He correctly noted that under this
exemption, in responding to a spill, an RAC assumes liability for
any damage caused by its own recklessness or gross negligence. The
committee also heard testimony from Jon Tillinghast on behalf of
Tesoro and Conoco, that Pacific Fisheries Legislative Task Force,
the U. S. Coast Guard, the California Sierra Club, the
International Bird Rescue Research Center, and the Ventura County
Commercial Fishermen®s Association have supported RAC exemption
provisions. To date, the Virgin Islands and 18 of 24 coastal
states (75%) have adopted virtually identical laws, that provide
greater RAC immunity from liability than HB 196.

Later, on April 23, 1991, Representative Hudson commented to
the House Judiciary Committee that by being more consistent with
the laws of other states and federal law, national and regional
RACs would be more inclined to respond to spills in Alaska.

4. The level of competence of an RAC and how it and the plan
holder will respond can best be evaluated in advance of a spill bv
reyiew, Qt atlfi ail, discharge prevention and,-rgaponat plan and
through PEC"s authority to require training prcxrraas and spill
drills.

5. Parties must be allowed to define thair relative rights
and responsibilities through contract. The Legislature has

authorized Ulimited state review of response action contracts.
Regulation*, drafted by the Alaska Department of Environmental
Conservation to implement House Bill 567 will require a plan holder
who propose* to use the services of any RACs to (1) identify those
RACs, (2) summarize each agreement or contract, and (3) describe
the equipment and services to be provided by the RAC. However, the
scope of indemnity provisions and the degree of control retained by
the spiller are basic provisions that must be negotiated by the
contingency plan holder and tlie RAC, based on circumstances and
needs unique to the contracting parties, such as oil spill response
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needs; whether the RAC is a full tinme, private response
organization, an oil spill cooperative or a fisherman; and,
certainly,, the potential liability to which the plan holder is
exposed by 1its operations.

The Report expresses surprise at the diversity among such
contracts. Report at page 19. Of course the terms will vary from
contract to contract. The contracts must reflect the needs of each
party. However, the parties allocate their responsibilities for
damages, they cannot avoid their liabilities to third parties and
to the State and federal government, as stated in law.

Furthermore, the discission of contracts, at least insofar as
it relates to the two industry co-ops, (Report at page 19) wholly
ignores the distinction between industry co-ops and private
contractors. Industry co-ops are voluntary organizations of
companies that have banded together to amass oil spill response
equipment and response capabilities for their mutual benefit and,
in the case of one of them, for social welfare purposes.

These co-op3 are operated on a non-profit basis, and little
attempt is made to recover even the 1indirect costs of response
activities, such as overhead and staff time. The co-ops are not
intended to, and do not, operate in a way that would enable them to
accumulate loss reserves or to purchase expensive insurance for
their protection. Tha response action contracts they have adopted
are established in their charters or bylaws and cannot be
negotiated, at least with respect to indemnity. The terms of the
indemnity agreements reflect not so much the business acumen or
negotiation strengths of the co-ops as their status as voluntary,
non-profit organizations.

In particular, the Report discusses tha Alyeska response
services agreements and implies that it 1is 1inappropriate for
Alyeska to require one billion dollars in financial responsibility.
Report at page 25. Alyeska must ensure that a shipper with whom it
contracts to provide initial response services can provide
indemnity for any liability to which Alyeska could be exposed in
responding to a spill. Alyeska 1is not an insurer which could
otherwise spread the financial burden of a loss amongst a number of
insureds; each spiller must demonstrate the wherewithal to pay for
all the costs associated with its spill. Particularly, in light of
recent changes in the types of claims and variety of damages which
can be associated with federal and state oil spill litigation, this
financial responsibility requirement is reasonable. In lignt of
the magnitude of claims filed after recent oil spill incidents,
this figure is reasonable.

Additionally the Report st«.tes that Alyeska has "raised rather
than lowered™ the financial responsibility requirements for Tesoro.
Report at page 25, n. 25. After the legislature limited the
liability of RACs, thus reducing the perceived risks associated
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with spill response, AJyeska carefully considered the matter and
changed the manner in which Tesoro could demonstrate its capability
to meet its-contractual obligations to Alyeska. After enactment of
HB 196, Alyeska created an alternative to its $1 billion financial
responsibility requirement. This alternative allows any company to
utilize insurance rather than a corporate guarantee. The insurance
may consist of $70.0 million F&l coverage for the vesjel and $500
million comprehensive general liability coverage that names Alyeska
as an additional 1insured. Alyeska agreed to allow Tesoro to use
the insurance alternative through a combination of marine
insurance, comprehensive general liability insurance, and corporate
guaranties, as opposed to a pre-existing requirement that it
provide a corporate guarantee purely by the availability of cash
and other self-worth. There is no way that Tesoro could provide a
corporate guarantee, bond or letter of credit, as originally
required by Alyeska®s financial responsibility standards, for
either one or $1 or $1.2 billion. Because of uncertainties
associated with coverage of contractor claims against vessel nmrine
insurance, and added potential difficulty of enforcing insurance
coverage generally, the quality of Alyeska®s financial protection
has diminished substantially. Yet, the parties reached this
practical solution to a difficult problem after and because HB 196
passed last year - despite the Report®s 1implications to the
contrary. This 1insurance alternative will expire when HB 196
sunsets at the end of June, 1992.

6. The same exemption for RACs -Should be available.

Alyeska®s concerns regarding limited immunity for RACs are
identical to those expressed in tha Report regarding the potential
liability of the state or of a municipality for managing a spill
response. Report at page 28. The Report acknowledges that the
State, municipalities, and villages enjoy limited responder
immunity. AS 46.03.822(h). In its discussion of the State"s
interest in shifting to the another party any potential liability,
the Report notes that the State may "attempt to fend off liability
from below by requiring RACs it employs to indemnify it for their
misdeeds, and it could require 1indemnification for 1its own

misdeeds.” Report at page 28. But private industry has the same
concerns. An RAC responding on behalf of industry must be treated
the same as a public RAC. The public policy 1is the same: to

encourage responders to respond quickly, aggressively and most
effectively under the circumstances.

7. Th« State.should not attgapt-ta.cxercisa direct central
over. MQS., Through the contingency plan holder the State has

sufficient ability to oversee RAC capabilities on behalf of the
plan holder. The Report notes that the State®s direct authority
over plan holders does not extend to authority over RACs. Report
at page 31. However, it encourages the State to expand 1its
authority over RACs. Report at page 32. This will not provide
more effective spill response. The Report correctly notes that



while the State nay have an interest in directing an RAC response
to a spill, increases in the regulatory burden will discourage RACs
altogether and "State restrictions on RAC contracts could simply
result in fewer RACs willing to engage 1in response action.”™ Report
at pages 5, 26.

The Report recommends that RACs be subjected to the same
governmental, oversight as plan holders. Report at page 35. Such
a system would eliminate the incentive of a party to enter into a
response action contract, unless the state became a party to the
contract and agreed to pay the response costs. This would be a
dramatic change in spill response practices.

In conclusion, it is good public policy to encourage those who
have the capacity and the skills to help in an emergency to do so.
Private parties at risk from oil spill damage are better protected
from insolvent spillers by financial responsibility requirements
and by federal and state liability funds than by imposing liability
on RACs. Reducing incentives to enter into RACs or to form spill
cooperatives will only reduce the number of entities willing and
able to respond to spills.
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January 30, 1992

Michele D. Brown, Esq.

Executive Director

Citizens' Oversight Council

on Oil and Other Hazardous Substances
3111 C Street, Suite 150

Anchorage, Alaska 99508

Re:  Alyeska's Comments Related to Trans Alaska Pipeline Authorization Act
Memorandum

Dear Ms. Brown:

Enclosed please find comments respectfully submitted by Alyeska Pipeline Service
Company ("Alyeska™) to the Citizens’ Oversight Council on Oil and Other
Hazardous Substances. The comments relate to a memorandum by Mr. Michael J.
Frank entitled "HB 196 Research Project: Trans Alaska Pipeline Authorization
Act" A summary accompanies our remarks. Thank you for the opportunity to
participate in the Council's consideration of the important matter of limited
responder immunity.

Sincerely yours,

PIPELINE SERVICE COMPANY

Senior Attorney-External Affairs
LDW42/cas

Attachments



January 30, 1992

_ Response to Memorandum
Regarding the Trans Alaska Pipeline Authorization Act
Prepared By Michael J. Frank

Summary

The Trans Alaska Pipeline Authorization Act (TAPAA"), 43 USC 1651 et. seq., makes the
owner/operator of a vessel, not Alyeska. or the holders of the right-of-way, strictly liable for
any oil spill from that vessel in Prince William Sound. This statutory allocation of liability
is consistent with other state and federal laws that make the owner/operator of a vessel
responsible for responding to and cleaning up oil spills from the vessel.

TAPAA does not reauire Alyeska to respond to vessel spills, nor does it make Alyeska Dr
the holders of the rignt-of-way strictly liable for damages caused by such spills. W eed, the
legislative history of TAPAA demonstrates that Congress rejected proposed statutory
language that would have made the holders of the right-of-way strictly liable for vessel

spills.

LDW43/cas



Memorandum Of Alyeski Pipeline
Service Company Regarding Liability
Under Trans Alaska Pipeline Authorization
ASSM .Oilioills From Vessels

Introduction

Alyeska Pipeline Service Company ("Alyeska") has reviewed the January
13, 1992, research project memorandum Michael J. Frank regarding the Trans Alaska
Pipeline Authorization Act (TAPAA™). 43 U.S.C. § 1651 £f Alyeska believes that
the memorandum incorrectly states Alyeska's position with respect to spills from vessels
in Prince William Sound, and that it reaches erroneous legal conclusions regarding
Alyeska's liability for vessel spills under TAPAA Accordingly, Alyeska is submitting
this memorandum to the Citizens Oversight Council on Oil and Other Hazardous

Substances to correctly state Alyeska's position.
1 Alyeskal Legal P_oslgrc Since the T/Y EXXON VALDEZ Oil Spill.

Mr. Frank's memorandum asserts, at page 28, that "Since the T/V
EXXON VALDEZ oil spill, Alyeska has publicly denied that it has ever been required to
respond to a tanker spill of TAPS oiL" This is not a correct statement of Alyeska's

position.

Alyeskahas acknowledged and continues to acknrwiedge (1) that at the
time of the T/V EXXON VALDEZ oil spill, Alyeska had in effect an Oil Spill
Contingency Plan that provided that Alyeska would respond to spills of TAPS oil from
vessels within Prince William Sound; (2) that Alyeska was obligated to respond in

accordance with its Contingency Plan; and (3) that, in light of federal and Alaska law
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imposing responsibility for oil spills from vessels on the owner-operator of the vessel,
Alyeska was obligated to provide an initial response to a vessel spill until such time as
the owner/operator of the vessel arrived on scene and was in a position to assume
responsibility for the response. Alyeska's intention to provide an initial response and
then hand-off the response effort to the owner/operator of the vessel was approved by
the State of Alaska, both in spill drills held before the T/V EXXON VALDEZ incident,
and during the response to the T/V EXXON VALDEZ oil spill itself. At the time of the
T/V EXXON VaLDEZ spill, the ultimate responsibility of the owner/operator of the
vessel to respond to vessel spills, to pay for the cleanup of such spills, and to
compensate those public and private entities damaged by such spills was well
established under both federal and state law. 555, AS 46.03.822 (owner/operator
of vessel liable for all public and private damages from oil spills); Clean Water Act, 33
U.S.C. 1321 (owner/operator liable for cleanup of oil spills, including cleanup costs
and natural resource damages); TAPAA, 43 U.S.C. § 1653(c) (owner/operator of vessel

and Trans Alaska Liability Fund liable for damages caused by vessel spills).

Mr. Frank's memorandum erroneously suggests that Alyeska and the

holders of the *ght-of-way are strictly liable for vessel spills under TAPAA- As noted

above, TAPAA jnakes-the owner/operator of a vessel, rather than Alyeska or the

holders of the right-of-way, strictly liable for vessel spills in Prince William Sound. 43

U.S.C. § 1653(c).

Under the comprehensive liability framework created by Congressional



authorization (TAPAA) of a federal grant of rights-of-way across federal land in Alaska

for pipeline construction and operation:

L The right-of-way holders are strictly liable for environmental damages
occurring from their activities along or in the vicinity of the pipeline

right-of-way.

2. The right-of-way holders must control and remove pollution along or

adjacent to the pipeline right-of-way as a result of their activitiss.

3. Vessel owners and operators carrying oil transported through the pipeline
are jointly and severally strictly liable, along with the Trans Alaska
Liability Fund, for damages, including deanun costs, resulting from

discharges of oil from their vesseL

4, Under TAPAA, Alyeska and the right-of-way holders are not strictly
liable for spills from vessels. The right-of-way holders and Alyeska are
not required by TAPAA to cleanup oil spilled from vessels in Prince

William Sound.

Inx»H spill litigation pending in Alaska federal court, Judge Holland has
already ruled that, under TAPAA only the owner or operator of the vessel and the
Trans Alaska Pipeline Liability Fund are liable for vessel spills. Those people strictly
liable under TAPAA are the vessel owner and operator, and the Fund.” Jo is Glacier

Bay. No. A88-115 Civil (Order Filed July 26, 1991), at 20.



Mr. Frank nevertheless attempts to argue that Alyeska and the holders of
the right-of-way are liable for vessel spills under subsections (a) or (b) of Section 1653,
H's analysis is seriously flaned. Both of these subsections are inapplicable to the

discharge of oil from tankers in transit to and from the Valdez terminal.

Subsection (a) imposes strict liability on the holder of the pipeline right-
of-way for "damages in connection with or resulting from activities along or in the
vicinity o f the right-of-way. Of course, one could argue that, in a literal sense, every
vessel spill from a tanker transporting Alaska North Slope crude oil is "in connection
with" activities along the right-of- way. But for the activities along the pipeline right-of-
way, the vessel could not have been loaded with ANS crude oil. But as the Ninth
Circuit has made dear, common sense rather than a literal or mechanical approach
must govern interpretation of 1653(a). SSS HsBPIST Z A toka .Eipgling Service £&,
665 F.2d 868, 873 (9th Cir. 1981). The Court held that although 43 U.S.C. § 1653(a)
refers to "damages" generally and appears to be “clear and unambiguous," Congress'
clear intent was to cover only environmental damages.

In"Heppner. the Court noted that, were the statute construed literally and
mechanically, damages from slanders, fights and automobile acddents along the right-
of-way would.all be encompassed by subsection (a). The Court stated this "raises
serious questions- whether we should read the stria liability language literally and
should give it its broadest possible sweep." 665 F.2d at 873. The Court concluded it
should not interpret 43 U.S.C. § 1653 (a) to give it its broadest possible sweep.



The same principles of statutory interpretation apply to determine
whether 43 U.S.C § 1653(a) imposes stria liability on the permit holders for spills from
vessels. If vessel spills are "in conneaion with" activities along the pipeline right-of-way
simply because the vessel contained ANS crude that had been transported along the
right-of-way, then every vessel spill of ANS crude would be covered by subseaion (a)
whether it occurred in Prince William Sound, along the coast of British Columbia, or in
Puget Sound. Indeed, spills of gasoline from vehicles in Los Angeles might be covered
if the gasoline was refined from ANS crude. This was not intended by Congress.

Finally, and perhaps most important, it is an accepted canon of statutory
construction that a court should not read the words of one subsection in isolation, but
must consider them in context with the rest of the statute. "One provision of a
comprehensive statues must be read in the context of the other provisions of the statute
and in light of the general legislative scheme." Yamaguchi v, State Farm Mutual Auto
Ins. Co.. 706 F.2d 940, 948 cl1l (9th Cir. 1983). "The words of a statute must be
construed in context and the statutes must be harmonized, both internally and with each
other, to the extent possible." Pacific MutualLife ~ £& v.jAml<aD- Guaranty Life

722 F.2d 1498,1501 (9th Cir. 1984).

When subsection (a) is read in context with subsection (c), it is apparent
that Congress intended subseaion (c) to cover vessel spills while subsection (a) was
intended to cover environmental damage in and along the right-of-way caused by
construction and operation of the pipeline, jks Mt. Graham Red Squirrel v, Madiean.
F.2d  (9th Cir. Jan. 21, 1992) (since Congress dealt with two phases of construction
projea in two separate sections of statute, Congress clearly intended the two phases to



be treated differently; each section cannot be read in isolation; rather interpretation of
each depends on M reading of the statute as awhole ...

Subsection (b) of Section 1653 provides that the holder of the right-of-
way is liable to control and remove pollutants where "any area within or without the
right-of-way or permit area granted under this chapter is polluted by any activities
conducted J¥ 12T behalf infi holder. .. (emphasis added). This subsection is
inapplicable to vessel spills absent evidence that the spill occurred as a result of
activities conducted by or on behalf of the holder of the right-of-way. Of course, as
previously indicated, in a literal sense every vessel spill of ANS crude is in some way
connected to activities conducted by the holders of the right-of-way in that, but for the
transportation of oil through the pipeline, the vessel never would have been loaded with
ANS crude. When subsection (b) is read in context with subsection (c), however, it is
apparent that Congress could not have intended this "but for" connection to be
sufficient to invoke subseaion (b). Mr. Frank's theory would produce the anomalous
result that the owner and operator of the vessel would be strictly liable under
subseaion (c) only for S14 million, while the holders of the right-of-way would be
strialy liable without any limits. Given the monetary limits elsewhere in TAPAA,
including both subsections (a) and (c), one should not impute to Congress such a
bizarre result. ML Graham Red Squirrel v, Madigan. supra (court should not
interpret statute, in a manner that "makes no sense either practically or as a matter of
linguistics"),

Mr. Frank's reliance on Alveska Pipeline Service Co. v, United States.
649 P.2d 831 (U.S.Ct.Cl), ccrt. denied. 454 U.S. 964 (1981), is misplaced. That case
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held that, tinder 1653(b), the owners and operator of the Trans-Alaska Pipeline are
strictly liable for spills from the pipeline itself, since such spills constitute "pollution
resulting from ‘any activities conducted by or on behalf of them." 649 F.2d at 833-34.
The holders' agent, Alyeska, operates the pipeline. All pipeline spills thus result from
“activities conducted by or on behalf of' the holders, as those words are used in
1653(b). With respect to vessel spills, in contrast, neither the holders nor Alyeska
operate the vessels. Spills fromvessels thus do not result from activities conducted by

or on behalf of the holders.

Finally, Mr. Frank erroneously interprets the legislative history of
TAPAA. As he notes, Congress had before it a House Bill, H.R. 9130, Section
207(b)(L) of which would have expressly provided that the holder of the right-of-way is
strictly liable for ail damages resulting from spills from any vessel owned by the holder
or by any "affiliate" of the holder. As Mr. Frank notes, see his memorandum at p. 14,
the term "affiliate" was broadly defined. Thus, had Section 207(b)(1) been adopted,
there is little doubt that the holders of the right-of-way would be liable for damages
caused by the exxoN vALDEZ 0il spill, as the ExxoN vALDEZz was owned by an
affiliate of one of the holders of the right-of-way. The flaw in Mr. Frank’s analysis,
however, is that'Section 207 was rejected by the Conference committee. The bill that
came out of the Conference, which Congress ultimately enacted, contains nothing
comparable to Section 207. Congress clearly made the vessel owner/operator, rather
than the holders or any affiliates of the owner/operator, liable for vessel spills.
1653(c). Congress' rejection of a specific provisions hefore it that would have made the
holders liable for vessel spills is relevant tu interpretation of 1653 and shows that the
statute as adopted was not intended to make the holders liable for vessel spills,



