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r a u l t i - m i l l i o n - d o l l a r  o p p o r t u n i t y  f o r  s u r i m i  p r o d u c e r s .  We a r e  
a p p l y i n g  t h e  HACCP c o n c e p t  i n t o  o t h e r  A la s k a  s e a f o o d  p r o c e s s i n g  
l i n e s  s o  t h a t  b r o a d e r  m i c r o b i o l o g i c a l  d a t a  w i l l  b e  a v a i l a b l e  t o  
i n d u s t r y .  T h i s  i n f o r m a t i o n  w i l l  h e l p  p r e p a r e  t h e  A la - jc a  s e a f o o d  
i n d u s t r y  f o r  t h e  e x p e c t e d  m a n d a to r y  f e d e r a l  s e a f o o d  i n s p e c t i o n  
p r o g r a m .

4 .  F l a t f i s h  P r o c e s s i n g  L in e  Y i e l d  Im p r o v e m e n ts

D u r in g  t h e  AFDF f l a t f i s h  p r o j e c t  i n  1 9 8 8 , we r e c o g n i z e d  t h e  n e e d  t o  
r e d u c e  w a s t e  a n d  i n c r e a s e  p r o f i t s  b y  im p r o v in g  y i e l d s  d u r i n g  
p r o c e s s i n g .  T h i s  p r o j e c t  d e m o n s t r a t e d  a  p r o c e s s  t ' . i a t  w o u ld  r e c o v e r  
t h e  f l e s h  l e f t  o n  f i l l e t e d  f l a t f i s h  f r a m e s .  T h e  p r o c e s s  u s e d  
a v a i l a b l e  t e c h n o l o g y  t r a n s f e r r e d  f ro m  t h e  p o u l t r y  d e b o n in g  i n d u s t r y  
t o  t h e  A l a s k a  s e a f o o d  i n d u s t r y .  R e s u l t s  i n d i c a t e  t h a t  we c a n  
i n c r e a s e  r e c o v e r i e s  a n d  r e t u r n s  t o  p r o c e s s o r s  a n d  f i s h e r m e n .  We 
a r e  a l s o  t e s t i n g  a  s i m i l a r  p r o c e s s  t o  i n c r e a s e  y i e l d s  f r o m  o t h e r  
g r o u n d f i s h ,  e s p e c i a l l y  g r a y  c o d  a n d  p o l l o c k .

5 .  D e v e lo p m e n t  a n d  D e m o n s t r a t i o n  o f  S e a f o o d  B y - P r o d u c t  H y d r o l y s i s

T h e  F o u n d a t i o n ,  w o r k in g  w i t h  N o r th  P a c i f i c  P r o c e s s o r s  a n d  A d v a n c e d  
H y d r o l y z i n g  S y s te m s ,  a d d r e s s e d  t h e  c r u c i a l  q u e s t i o n  o f  s e a f o o d  
p r o c e s s i n g  b y - p r o d u c t  u t i l i z a t i o n .  C o n v e n t i o n a l  m e a l  a n d  o i l  
p r o c e s s i n g ,  t h o u g h  e f f e c t i v e  e n o u g h  i n  l a r g e  p l a n t s ,  o f f e r e d  l i t t l e  
o p p o r t u n i t y  f o r  m o s t  o f  A l a s k a ' s  s m a l l e r  o r  s e a s o n a l  p r o c e s s o r s  
b e c a u s e  o f  h i g h  c a p i t a l  c o s t s .  We t e s t e d  a  p r o t o t y p e  1 , 0 0 0 / l b .  p e r  
h o u r  a u to m a te d  h y d r o l y z e r  m a c h in e  a n d  p r o d u c e d  m o re  t h a n  
1 2 , 0 0 0 / l b s .  o f  m e a l  f ro m  m a t e r i a l  t h a t  w o u ld  n o r m a l l y  b e  d i s c a r d e d  
a s  w a s t e .  T he  h y d r o l y z e d  p r o d u c t  w as a n a l y z e d  f o r  u s e  i n  p i g l e t  
s t a r t e r  f e e d s  a t  t h e  U n i v e r s i t y  o f  A la s k a  F a i r b a n k s ,  s a lm o n  f r y  
f e e d s  a t  t h e  F o r t  R ic h a r d s o n  S t a t e  H a t c h e r y ,  a n d  a s  f o l i a r  
f e e d e r / i n s e c t i c i d e  f o r  c o m m e r c ia l  f r u i t  t r e e s  i n  O r e g o n .  I f  
s u c c e s s f u l ,  t h i s  h y d r o l y z i n g  t e c h n o l o g y  w i l l  a l l o w  p r o c e s s o r s  t o  
u s e  m o re  o f  t h e  r a w  m a t e r i a l  t h e y  b u y  f ro m  h a r v e s t e r s ,  a n d  t o  
m in im iz e  p r o b le m s  w i t h  e f f l u e n t  r e g u l a t i o n s .  T h i s  p r o j e c t  h a s  b e e n  
c o n t i n u e d  f o r  o n e  m o re  y e a r  t o  f u r t h e r  e x p l o r e  t h e  h y d r o l y z i n g  
o p t i o n s  a v a i l a b l e  t o  A la s k a  p r o c e s s o r s  a n d  t h e  a p p l i c a t i o n s  f o r  
h y d r o l y z e d  p r o d u c t s .

6 . C o o r d i n a t e  a n  I n t e r n a t i o n a l  S e a f o o d  B y - P r o d u c t  C o n f e r e n c e

T h e  F o u n d a t i o n ,  t o g e t h e r  w i t h  T h e  U n i v e r s i t y  o f  A la s k a  S e a  G r a n t  
P r o g r a m , I c i c l e  S e a f o o d s ,  a n d  s e v e r a l  o t h e r  m em b ers  o f  t h e  s e a f o o d  
i n d u s t r y  h o s t e d  t h i s  i n t e r n a t i o n a l  c o n f e r e n c e  i n  1 9 9 0 .  T h e  
c o n f e r e n c e  f e a t u r e d  s p e a k e r s  f ro m  m a jo r  f i s h  b y - p r o d u c t  p r o d u c e r s ,  
r e s e a r c h e r s  a n d  b u y e r s ,  a n d  a t t e n d a n c e  to p p e d  200  p e o p l e  f ro m  13 
c o u n t r i e s .  T h e  p u r p o s e  o f  t h e  c o n f e r e n c e  w as t o  e x p o s e  t h e  A la s k a  
i n d u s t r y  t o  t h e  w o r ld w id e  d em an d  a n d  o p p o r t u n i t i e s  f o r  s e a f o o d  b y ­
p r o d u c t s ,  a n d  t o  e x p o s e  t h e  i n t e r n a t i o n a l  s e a f o o d  b y - p r o d u c t s  
i n d u s t r y  t o  g r o w in g  o p p o r t u n i t i e s  i n  A l a s k a .  I n  t h e  p a s t ,  
d o m in a n c e  o f  A l a s k a ' s  i n d u s t r y  b y  s a lm o n  a n d  c r a b  p r o d u c e r s  h a d  l e d  
t o  a  w i d e l y  h e l d  b e l i e f  t h a t  A la s k a  h a d  l i t t l e  t o  o f f e r  i n  t h e  w ay 
o f  h i g h  q u a l i t y  w h i t e f i s h  b y - p r o d u c t s .  T he f a c t  t h a t  o u r  w a s t e



s t r e a m s  h a d  c h a n g e d  a n d  o u r  b y - p r o d u c t  h a n d l i n g  f a c i l i t i e s  h a d  b e e n  
u p g r a d e d  \ i s  n o t  w i d e l y  k n o w n . T h e  c o n f e r e n c e  w as v e r y  s u c c e s s f u l  
i n  a c h i e v i n g  t h e s e  g o a l s .

7 .  T e s t i n g  a n  A u to m a te d  V i s i o n - B a s e d  F l a t f i s h  S o r t i n g  S y s te m

D u r in g  o u r  r e c e n t l y  c o m p le te d  f l a t f i s h  p r o d u c t i o n  d e m o n s t r a t i o n  
p r o j e c t ,  we d i s c o v e r e d  t h a t  o n e  o b s t a c l e  t o  p r o f i t a b l e  f l a t f i s h  
f i l l e t i n g  w as t h e  s o r t i n g  p r o b le m  c a u s e d  b y  t h e  l a r g e  s i z e  r a n g e  o f  
f l a t f i s h  s p e c i e s .  H and s o r t i n g  i s  e x t r e m e l y  t i m e  c o n s u m in g  a n d  
e x p e n s i v e ,  b u t  i s  n e c e s s a r y  t o  e f f e c t i v e l y  m a c h in e  f i l l e t  t h e  f i s h .  
A p r o t o t y p e  v i s i o n - b a s e d  s o r t i n g  m a c h in e  f ro m  E a s t e r n  C a n a d a  i s  
b e i n g  t e s t e d  a t  A l l  A la s k a n  S e a f o o d s  f o r  i t s  a b i l i t y  t o  c o r r e c t l y  
s o r t  A la s k a  f l a t f i s h  s p e c i e s .  I f  t h e  m a c h in e  i s  s u c c e s s f u l ,  a s  i t  
i s  w i t h  A t l a n t i c  f l a t f i s h  s p e c i e s ,  we w i l l  h a v e  s o l v e d  a  m a jo r  
p r o b le m  f o r  a u to m a te d  f l a t f i s h  f i l l e t i n g  i n  A l a s k a .

8 . D e v e lo p in g  a  F l a t f i s h  G u t t i n g  M a c h in e

A s e c o n d  o b s t a c l e  t o  f l a t f i s h  i n d u s t r y  d e v e lo p m e n t  t h e  p r e s e n c e  o f  
r o c k s  a n d  g r i t  i n  t h e  g u t  c a v i t y  o ;  A la s k a  f l a t f i s h ,  w h ic h  d a m a g e s  
t h e  b l a d e s  o f  a u to m a te d  f i l l e t i n g  e q u ip m e n t .  To s o l v e  t h i s  
p r o b le m ,  we h a v e  b e g u n  t o  d e v e l o p  a  p r o t o t y p e  m a c h in e  t h a t  w o u ld  
c l e a n  t h e  b e l l y  c a v i t y  b e f o r e  t h e  f i s h  i s  f i l l e t e d .  I f  s u c c e s s f u l ,  
t h i s  m a c h in e  w o u ld  i n c r e a s e  e f f i c i e n c y ,  p r o f i t a b i l i t y ,  a n d  
f e a s i b i l i t y  o f  f l a t f i s h  p r o c e s s i n g  i n  A l a s k a .

9 .  R e s e a r c h i n g  F e a s i b i l i t y  o f  P r o d u c i n g  A r r o w to o t h  F l o u n d e r  
S u r im i

W o rk in g  w i t h  t h e  N a t i o n a l  M a r in e  F i s h e r i e s  S e r v i c e  (N M FS), E a g le  
F i s h e r i e s ,  A la s k a  D r a g g e r s  A s s o c i a t i o n ,  A la s k a  P a c i f i c  S e a f o o d s ,  
a n d  A l l  A la s k a n  S e a f o o d s ,  t h e  F o u n d a t i o n  i s  a t t e m p t i n g  t o  d o c u m e n t 
t h e  f e a s i b i l i t y  o f  c o m m e r c ia l  p r o d u c t i o n  o f  s u r i m i  f r o m  a r r o w t o o t h  
f l o u n d e r .  A r r o w to o t h  f l o u n d e r  h a v e  a n  i n t r i n s i c  f l e s h  s o f t e n i n g  
p r o b le m  t h a t  r e n d e r s  th e m  u s e l e s s  f o r  s e a f o o d  p r o c e s s o r s .  T h e  G u l f  
o f  A l a s k a  p o p u l a t i o n  i s  a t  v e r y  h i g h  l e v e l s ,  a n d  b o t h  h a r v e s t e r s  
a n d  p r o c e s s o r s  g o  t o  c o n s i d e r a b l e  t r o u b l e  t o  a v o i d — o r ,  w hen 
e n c o u n t e r e d ,  d i s c a r d — t h i s  s p e c i e s .  D r . D ia n a  W a s s o n , a  s c i e n t i s t  
w i t h  NMFS, i d e n t i f i e d  a n  a d d i t i v e  w h ic h ,  w hen  a p p l i e d  i n  t h e  
l a b o r a t o r y  t o  a r r o w t o o t h  f l o u n d e r  f l e s h ,  e f f e c t i v e l y  e l i m i n a t e d  t h e  
f l e s h  s o f t e n i n g  p r o b le m .  T h i s  i n c r e d i b l e  b r e a k t h r o u g h  l e d  t o  a  
p r o d u c t i o n  t e s t  o f  t h e  a d d i t i v e ,  w h ic h  d e m o n s t r a t e d  s u c c e s s f u l  
a p p l i c a t i o n .  T h e  a d d i t i v e  s e e m s  t o  r e t a i n  i t s  e f f e c t i v e n e s s  
t h r o u g h  f r o z e n  s t o r a g e .  F i n a l  r e s u l t s  f r o m  t h i s  p r o j e c t  h a v e  b e e n  
r e l e a s e d .  T he  n e x t  s t e p  w i l l  b e  a  f u l l - s c a l e  d e m o n s t r a t i o n  p r o j e c t  
i n  1 9 9 2  s o  t h a t  t h e  i n d u s t r y  w i l l  b e  a b l e  t o  c o l l e c t  t h e  
i n f o r m a t i o n  r e q u i r e d  t o  m ake e d u c a t e d  d e c i s i o n s  a b o u t  t h e  
f e a s i b i l i t y  o f  a r r o w t o o t h  f l o u n d e r  s u r i m i  p r o c e s s i n g  o n  a n  
i n d u s t r i a l  s c a l e .



1 0 .  M o d i f i c a t i o n  o f  C ra b  P o t s  t o  H a r v e s t  P a c i f i c  C od

I n  r e s p o n s e  t o  t h e  r e c e n t  d e v e lo p m e n t  o f  m o d i f i e d  c r a b  p o t s  f o r  t h e  
h a r v e s t  o f  g r a y  c o d ,  t h e  F o u n d a t i o n — t o g e t h e r  w i t h  t h e  A la s k a  
D e p a r tm e n t  o f  F i s h  a n d  Gam e, N e p tu n e  T r a p  a n d  T r i g g e r ,  G o ty a s  a n d  
t h e  M/V E n t e r p r i s e — c o m p le te d  r e s e a r c h  i n t o  t h e  e f f e c t i v e n e s s  o f  
p o t  g e a r  i n  h a r v e s t i n g  c o d  a n d  a v o i d i n g  h a l i b u t .  B o th  p r o c e s s o r s  
a n d  h a r v e s t e r s  h a v e  b e e n  h a r d  h i t  b y  t h e  c l o s u r e  o f  g r o u n d f i s h  
f i s h e r i e s  w hen  h a l i b u t  l i m i t s  h a v e  b e e n  r e a c h e d .  T h e  u s e  o f  
i n c l u s i o n  d e v i c e s ,  t o g e t h e r  w i t h  v e r t i c a l  d i v i d e r s  i n  p o t  
e n t r a n c e s ,  o f f e r s  a  l o g i c a l  m e th o d  t o  c o n t i n u e  t h e  h a r v e s t  o f  g r a y  
c o d  w h i l e  e l i m i n a t i n g  m o s t  h a l i b u t .  T h i s  h a r v e s t i n g  m e th o d  c o u l d  
a l s o  a l l o w  m any s m a l l  c r a b  v e s s e l s  t o  e n t e r  t h e  g r o u n d f i s h  f i s h e r y  
w i t h o u t  l a r g e  c a p i t a l  i n v e s t m e n t s .  T he f i e l d  r e s e a r c h  f o r  t h i s  
p r o j e c t  h a s  b e e n  c o m p le te d  a n d  a  f i n a l  r e p o r t  i s  a v a i l a b l e .  T he  
r e s u l t s  g i v e  h a r v e s t e r s  a n  o b j e c t i v e  l o o k  a t  t h e  p r o d u c t i o n  
p o s s i b i l i t i e s  o f  t h i s  new  g e a r  t y p e .  We a r e  a l s o  p l a n n i n g  t o  s t u d y  
v a r i o u s  m o d i f i c a t i o n s  o f  b o t to m  t r a w l  g e a r  i n  a n  e f f o r t  t o  i d e n t i f y  
c h a n g e s  t h a t  w i l l  r e d u c e  t r a w l e r s '  c a t c h e s  o f  h a l i b u t  i n  1 9 9 2 .

1 1 .  O n g o in g  P ro g ra m  D e v e lo p m e n t

E a c h  y e a r  t h e  F o u n d a t i o n 's  p ro g r a m  d e v e lo p m e n t  c o m m i t t e e ,  b o a r d  o f  
d i r e c t o r s  a n d  s t a f f  c o m p le te  a n  e f f o r t  t o  i d e n t i f y  a n d  s e l e c t  
p r o j e c t s  f o r  f u n d i n g  p r o p o s a l s .  T h i s  y e a r ' s  e f f o r t  i s  j u s t  
b e g i n n i n g  a n d  w i l l  b e  c o m p le te d  i n  l a t e  M a rc h . A t  t h e  p r e s e n t  t i m e  
t h e  f o l l o w i n g  i d e a s  a r e  u n d e r  c o n s i d e r a t i o n :  e x p a n d e d  a r r o w t o o t h
f l o u n d e r  s u r i m i  s t u d i e s ,  c o n t i n u e d  t r a w l  b y c a t c h  r e d u c t i o n  s t u d i e s ,  
p i n k  s a lm o n  s u r i m i ,  m in c e  a n d  s e c o n d a r y  p r o c e s s i n g  s t u d i e s ,  s q u i d  
s u r i m i  p r o d u c t i o n  d e m o n s t r a t i o n ,  r e c o v e r y  o f  p r o t e i n s  f ro m  s u r i m i  
w a s t e w a t e r ,  c o n t i n u e d  b y p r o d u c t  p r o c e s s i n g  e f f o r t s ,  a  b y c a t c h  
w o r k s h o p ,  a n d  a u to m a te d  r e m o v a l  o f  c o d  p i n  b o n e s .
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Wli.it nukes a high-quality lish? A year-long study of pnlloi It, cod .ind rock sole shows how quality fat lots and condit.ons flungo tluough the seasons Fish quality is a 
hlend of variables - some ate Intrinsic and some ran be controlled with careful hanrlling anti monitoring. Three major quality problems arc; driploss, related to 
moisture: gaping, caused by seasonality and poor handling; anti overall desirability, It's helpful lor lish buyers, producers and managers to know boss anil when quality 
factors < Itange, and what t an Ik1 done to tnasimire the quality of Alaska's groundfish In the graphs below, the highlighted areas show periods ol greatest esln-mrs

Proton and
Protein anu rnuiHurc icuî a iiniuu; (jvci.n guamy 
of the lish. In groundfish; protein and moisture seem 
in lie inversely related.,!! you measure moisture 
tonlcnl. you can accurately predict itrolein content. 
Note that pollock doesn't vary in protein ami 
moisture as

I

r
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Pronin and Condition Facto* .
Cnrulilion factor is a measure of both health and 
sfMi.il maturity of the fish. I fisher (Oiufilion fat If if 
scores indicate plumpness of fish, reflecting an 
ailtijuale food supply. I oww scores cjp mean (ish 
jre not feeding, or are using body reserses for gonatl 
prcHiudion during spawn periods
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( old storage is a critical Ijclnr in maintaining lish 
quality Equipment to measure the efficiency.»t your 
Irecxer system ft available mdunm ■■Hjfiffi.-re are 
some tips: ' 3
• Or hi t overload Ihe fiercer; it causes poor blast 
and spiral freexcr poriurnurK#, ,,
• He sure to mjmtoln unifortn vefcjjfty In your blast 
Irecrtcr. especlallyjfyou process * wiety of 
IHmlucts. '
• Most-your product into cold storage as quit kly 
alter processing as poMilile. Carefully time ynur

product pansier to 
minimixe warm-up 
ol Ihe fish

|H-,irs
relams prnli

season,

•In during the r s nsery |» riml Ilian 
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S p e c i a l  I s s u e :  

A F D F  a t  t e n  I ]
T h is  special 10th Anniversary 

Celebration issue of The Lodestar 
tells the story of Alaska Fisheries De­
velopment Foundation. « I

It rccalUthe beginnings of A FD F,1 
its first board of directors, its ' 1 
struggle for life, and its first projects.- 
It tells the tale of efforts successful 
and frustrated, of people coming and 
people going. Even if The Lodestar 
were more than eight pages, there 
would not be enough room to tell all 
the stories, to introduce all the char­
acters, and to remember all the 
moments that were turning points in 
the Foundation’s history.

But this is a s ta rt It will help "S 
acquaint newcomers to the Founda- I 
tion and its beginnings. It will stir -,‘J  
long-time associates to remember ’-fl 
things they might have forgotten. It 
will possibly encourage more people . 
to join the Foundation and be i  
involved in its projects in the coming 
ten years.

This issue of The Lodestar not 
only celebrates the achievements of 
the Foundation; it also celebrates all 
the people who have been associated 
with AFDF through the past decade. 
There won’t be room to mention 
them all, though their names and 
efforts are inscribed on the inner 
halls of the Foundation’* collective 
memory.

And what a collective memory it 
is. Just for starters, we thank our •
1988 board of directors; *  •

President 5'
A1 Burch, Alaska Draggert Assoc.

1st Vice P resid en t 
Steve Smith, Kemp Pacific \

Fisheries ’f5; Af
2 n d  Vice P resid en t 

Phil Hanson, UniSea- v -  44*
Secrecary/T ressw rtr 

Rod McLachlan, Trident Seafoods
’ ’  ' H i*'

John Sevia-, Alaska Pacific- 
Seafoods

Oscar Dyson, All Alaskan Seafoods, 
Henry MkchdL Bering Sea J  

Fishermen's Association J  
Hank Eaton, F/V  Skagit Bay '
Phillip McCrudden, McCrudden ’ ■ 

Fishing Ventures 
Roe M cFuiind. McFarland Foods I 
Gil Gunderson, Northern FUry * 

Seafoods T
William Reinke. Van Camp Seafood <

In addition to the board of *  
directors. AFDF relies on and gains - 
much from the direction of Cart 
Rosier, Chief of Industry Services 
at National Marine Fisheries 
Service Alaska Region in Juneau.

A  D e c a d e  o f  D e v e lo p m e n t
By Krys Holmes

L ooking back, the palh Alaska Fisheries Develop 
ment Foundation has taken in the last ten years 
seems direct planned, almost inevitable. But from 
1978 looking forward, it was a dubious, chaotic, 

and sometimes staggering path facing the new organisation.
Like most things in the fishing business, it all started with 

a rumor. The way Sara Hemphill tells i t  someone heard that 
National Marine Fisheries Service (NMFS) had got hold of 
S3 million of federal Salionstall-Kennedy funds and was 
going to give part of it to New England Fish Co. (Ne/co) for 
a white fish development project.

"In typical Alaskan style, the fishermen started scream­
ing,* Hemphill said. It seemed NMFS wanted to award the 
contract without bids, and Nefco would get a windfall of pub­
lic money NMFS ailed a meeting in December 1977, but 
expected only a few people. The room was full.

‘ What came out of that meeting was a concensus that 
NMFS couldn’t let a S3 million sole source contract, and that

we should set up some organization that could funnel the 
Saltonstall-Kennedy money to the industry." Hemphill said.

Almost twenty monihs later, the Alaska Fisheries Devel­
opment Corporation, with $100,000 startup money from the 
slate of Alaska and Sara Hemphill as executive director, 
embarked on its first white fish development project, a 
$1,475 million demonstration of the economical and techni­
cal feasibility of Alaskan fishing vessels and processing 
plants going after the foreign-controlled Alaskan wh;te fish 
industry.

The Saltonstall-Kennedy fund was created by a 1954 act 
ol Congress to devote one-third ol all revenues from import 
tariffs on marine products, including coral, pearls and sea- 
food products, to the U.S. seafood industry. The money was 
to be used for fisheries development projects, and its appli­
cation was to be industry directed.

That first project had something (or everybody.* Hem 
phill said. The project was segmented to include activities 
from all parts of ihe stale and lo include fishing, processing
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the company where AFDF would later 
liml surimi technician liilly Thrash, 
who aided AFDF in its first tentative 
months of surimi production.

By 1982 the Foundation staff had in­
creased to include Anita Murphy, 
Sharon Tyone, Linda Allen and 
Florence Scott. Late in the year, Ellen 
Wilson was hired as secretary. And on 
March I, a day that will live in infamy 
for both AFDF and the pyrotechnics 
Industry nationwide, (he once set fire 
to a slack of old Wall Street Journals 
on his desk while negotiating fantasy 
stock deals with Doug Humes) Chris 
Riley joined the staff as project man­
ager.

plant In Akutan—after only one year ol 
operation—burned to llie ground.

1984

1983
Throughout the history of AFDF 

run several common dtemes: creating 
opportunities for fishermen, filling the 
gaps in U.S. seafood processing tech­
nology, and exploring new uses for 
Alaska's seafood products. But in 1983, 
under the direction of Chris Mitchell 
and Ihe nervously supportive eye of 
Carl Rosier of NMFS, AFDF took a 
dramatic turn: the Foundation moved 
away from its "scattershot’  projects, 
planted most of its resources behind 
one concentrated, multi-year project, 
and dedicated itself to discovering and 
developing new methods of producing 
surimi from Alaska pollock.

"We're looking for a few greedy 
people." read a brochure AFDF pro­
duced that year. To succeed in a risky 
project like the surimi program—going 
against the political tides and certainly 
against the Japanese interests now 
very powerful in the Alaskan seafood 
industry—it would be necessary to 
make sure everyone had something to 
gain from the project. In 1983, AFDF 
submitted its surimi project proposal to 
NMFS. and began to lay groundwork 
for the project that would put AFDF on 
the map.

The staff contacted 500 U.S. compa­
nies—suppliers of ingredients, equip­
ment. materials and knowledge—and 
sent out samples of Japanese surimi for 
product development purposes. Within 
months, companies across the country 
were twisting, poking, llavoring, color­
ing and tasting surimi.

The staff, hoping that at least some 
of these companies would find surimi 
profitable, pumped out as many 
samples and as much information as 
they could get hold of. And in the inter­
ests of better communications, The 
Lodestar was bom.

In December 1983. AFDF selected 
from among five bidders one plant to 
conduct its surimi production project. 
After hours of proposal review, analy­
ses and deliberation, a specially-se­
lected board of advisors awarded the 
project to Royal Alaskan Seafoods in 
Dutch Harbor. The plant would be shut 
down within a year and the delibera­
tions would have to be repeated the fol­
lowing year. But, Chris Mitchell was 
quoted as saying, the level of knowl­
edge demonstrated by the companies 
proposing for the project indicated "a 
growing strength of knowledge and 
commitment" to building an Alaskan 
surimi industry.

In early 1983, Barbara Culver joined 
the AFDF stalf as accountant.

Alto in >983. the Trident Seafoods

If 1983 was AFDF's Year of the Pol­
lock, 1984 was the Year for Surimi. 
AFDF published "Hooked on Surimi," 
a directory of companies offering serv­
ices and equipment to Ihe surimi in­
dustry. The staff continued to investi­
gate uses for surimi. The Foundation 
and Nalional Food
Processors Assoc, 
held a surimi con­
ference in Wash­
ington, D.C. that 
drew 200 people 
and seemed to set 
fire under each of 
them.

But primarily, 
tlie energy of 
AFDF and its as­
sociated compa­
nies was toward 
building the first 
commercial 
surimi plant in 
Alaska. With Bob 
Ryan as chief engi­
neer and Billy 
Thrash as surimi 
consultant, Royal Alaskan began 
small-scale surimi production on May 
4. The quality was low, but excitement 
was high. Despite much talk to the 
contrary, Alaska had proved that it 
could make good surimi..

That summer. Royal Alaskan was 
shut down, the surimi project hailed, 
and AFDF issued a second RFP for 
shore-based surimi production. This 
time, rather than a pilot-scale plant. 
AFDF went for full sca,; commercial 
production of surimi. Alaska Pacific 
Seafoods of Kodiak was the winner this 
time, and late in the year all the surimi 
equipment was moved to Kodiak.

in his rebuilt plant design for pollock 
and cod processing equipment. With 
the new plant, Bundrant was set up to 
process 52,000 lbs. of pollock per day, 
worth over SI million per month, 
which at capacity would pay fishermen 
about $260,000 per month.

In 1985 the pollock biomass seemed 
unending. Yet it became clear, from a 
standpoint of economics, efficiency, 
and resource management, that n suc­
cessful pollock plant would have to 
fully use every ounce of protein nn 
— 1 Alaska pollock has 

to offer.
With nearly a 

million pounds of 
surimi on their 
hands, the AFDF 
staff turned their 
attention to mar­
ket development. 
How to create en­
tirely new markets 
and uses for a ma­
terial few knew 
very much about? 
A few analog 
plants were 
springing up in 
the Lower 48. 
AFDF concen­
trated on working 
with food develop­

ers, those who would create products 
beyond the imitation seafood market. It 
was the beginning of an endeavor still 
continuing, though today the effort 
centers not only on surimi but on all 
seafood forms.

1987

1986

1985
"Surimi: It's American Now." an­

nounced The Lodestar injanuary 1985, 
under an illustration of the Norman 
Rockwell Thanksgiving table spread 
with surimi-based products. The illus­
tration has become one of AFDF's 
trademarks. The message was twofold: 
Not only was it proven than Americans 
could make high-quality surimi on 
shore in Alaska, but the surimi was 
made with a combination of traditional 
Japanese and modem American and 
European technology.

Two hundred people came to 
"White Gold," a grand opening of the 
surimi plant to get their shoes wet and 
see American surimi made. Once on­
shore. surimi began to capture the 
imagination of food executives and 
technologists. One company experi­
mented with a surimi-based cheese 
log; another with surimi in cake mix: 
another with baby food. The potential 
value of an Alaska pollock industry 
profiting from waste, mince, meat oil 
and surimi was estimated above $6 bil­
lion per year.

Knowledge about the pollock mar­
ket coincided with the opening of the 
rebuilt Trident Seafoods plant. Owner 
Chuck Bundrant had turned disaster 
into an opportunity, and had included

A good year for the product develop­
ment effort for surimi at AFDF. The 
year dawned with a new line of health 
food products including a panola bar 
and a powdered protein drink, all using 
surimi.. Next, Lynda Nestelle created a 
moisturizing cream using surimi as the 
binder. The trend continued with 
AFDF's first visit to the Western States 
Meat Association convention, where 
the little fisheries booth was nearly 
bowled over by eager meat packers 
who were either checking out the op­
portunity or the competition—even 
they may not have been sure which.

AFDF had achieved three important 
goals in its surimi project' it had suc­
cessfully produced surimi in (he U.S.; it 
had proven that existing technology 
could be improved upon using existing 
American equipment and techniques; 
and it had marketed the surimi in the 
U.S. and Japan.

And so, AFDF began the process of 
stepping back from the forefront of 
surimi industry development. By this 
lime there were two other surimi 
plants on shore in Alaska and several 
floating processors being built. Work 
was being done independently of the 
AFDF project that indicated the surimi 
industry was on strong footing. It was 
time to start looking to the future.

In the spring of 1986, Chris Riley 
left AFDF and the surimi project he 
had devoted himself to. In the fall,
Chris Mitchell resigned to start his 
own company in Seattle. In September 
Sharon Gwinn. who had left in 1985 to 
start a business with Richard Rhoda, 
returned to fill in as acting executive 
director.

Ten years after that first December 
meeting that sowed the seeds that 
would become AFDF, foreign fisher­
men harvested Alaskan white fish in 
U.S. waters for (lie last time.

The new year brought high prices 
for U.S. pollock fillets and blacks, and 
doubled production of surimi for 
Alaska Pacific Seafoods. The economy 
ol Alaska was deep in a recession but 
Kodiak boomed from bottomfish activ­
ity. AFDF started a project to enhance 
fish waste processing technology, and 
focused on gaining USDA approval for 
surimi as an ingredient in meats.

In March, AFDF published Surimi: 
It's American Now, llie first compen­
dium of surimi knowledge in the U.S.

On April 1, Mel Monsen joined the 
staff as executive director. Soon after, 
he hired Loretta Lure and Peter 
Moore, who had been temporary con­
tractors to AFDF during the transi­
tional period.

The effort to move AFDF from its 
surimi project toward the future began 
with a flatfish demonstration project, a 
new seafood product development con­
test. and a study of pollock liver oil and 
its potential uses. The Foundation had 
moved from the uncertainty of its start, 
through the process of proving itself 
by aiding different segments of (lie in­
dustry, into a very focused project that 
was planned to benefit the entire Alas­
kan seafood industry directly or indi­
rectly—and now began broadening its 
vision again to encompass the areas 
that still needed the unique kind of ac­
tivity only the Foundation can conduct.

1988
In its tenth year, the Alaska Fisher­

ies Development Foundation enjoys 
the stability that comes with having a 
history. Not everyone has supported 
AFDF or its projects, or agrees with 
ihe directions it has taken. Many agree 
the Foundation has been a force of 
change and growth in the industry; 
some think it hasn't done enough to 
benefit small Alaskan operators.

There were a few successes in 1988: 
Surimi gained approval from the USDA 
as a processed meals ingredient: The 
tenth U.S. surimi factory ship has been 
launched: a salmon chili that resulted 
from the Foundation's new product 
contest is entering commercial produc­
tion: Koriak Reduction. Inc. added a 
dryer to its meal plant and the flatfish 
project at Eagle Fisheries is moving 
piecemeal toward profitability.

AFDF celebrates its tenth anniver­
sary with a taste of uncertainty flavor­
ing Ihe punch, The SK Program tun­
neled less money to fisheries develop­
ment projects this year than ever be­
fore. Some member companies are be­
ginning to question if (he priorities out­
lined by NMFS speak to the needs of 
the industry, But a few things are dear: 
AFDF was set up as i  catalyst for pub­
lic funds directed toward private indus­
try, to benefit the greatest number of 
people with the smallest amount of bu­
reaucracy. Members agree that, what­
ever direction the Foundation lakes in 
the future, its role as high-risk catalyst 
will continue.
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S p e c i a l  I s s u e :  

A F D F  a t  t e n  I ]
T h is  special 10th Anniversary 

Celebration issue of The Lodestar 
tells the story of Alaska Fisheries De­
velopment Foundation. ' >' I

It rccalls-the beginnings of AFDF,1 
its first board of directors, its •
struggle for life, and its first project*.- 
It tells the tale of efforts successful 
and frustrated, of people coming and 
people going. Even if The Lodestar 
were more than eight pages, there 
would not be enough room to tell all 
the stories, to introduce all the char­
acters, and to remember all the 
moments that were turning points In 
the Foundation's history.

But this is a start It will help T  
acquaint ne /corners to the Founda- t 
tion and its beginnings. It will stir 
long-time associates to remember '-fl 
things they might have forgotten. It 
will possibly encourage more people . 
to join the Foundation and be i
involved in its projects in the coming 
ten years.

This issue of The Lodestar not 
only celebrates the achievements of 
the Foundation; it also celebrates all 
the people who have been associated 
with AFDF through the past decade. 
There won’t be room to mention 
them all, though their names and 
efforts are inscribed on the inner 
halls of the Foundation's collective 
memory.

And what a collective memory it 
is. Just for starters, we thank our'
1988 board of directors: i  f  

President 
A1 Burch, Alaska Draggers Assoc..

1st Vico President 
Steve Smith, Kemp Pacific 

Fisheries ‘Pu 
2nd Vice President 

Phil Hanson, UniSesr1 ty,
Secretary/Tressurer -T5 

Rod McLachkn. Trident Seafoods

John Sevier, Alaska Padfic T®  ?!
Seafoods " «

Oscar Dyson, All AlaikaaSeafoods, 
Henry Mitchell Bering Sea 

Fishermen’s Association x l 
Hank Eaton, F/V Skagit Bay ■'* 
Phillip McCrudden. McCrudden.';

Fishing Ventures n
Rae McFarland, McFarland Foeda i 
Gil Gunderson. Northern Fury -  

Seafoods ' T
William Retake, Van Camp Seafood {

l,
In addition to tho board of 

directors, AFDF relies on and gains : 
much from the direction of Carl 
Rosier. Chief of Industry Services 
at National Marine Fisheries -, 
Service Alaska Region in Junesu.

A  D e c a d e  o f  D e v e lo p m e n t
By Krys Holmes

L ooking back, the path Alaska Fisheries Develop­
ment Foundation has taken in the last ten years 
seems direct, planned, almost inevitable. But from 
1978 looking forward, it was a dubious, chaotic, 

and sometimes staggering path facing the new organization.
Like most things in the fishing business, it all started with 

a rumor. The way Sara Hemphill tells it. someone heard that 
National Marine Fisheries Service (NMFS) had got hold of 
$3 million of federal Saltonstall-Kennedy funds and was 
going to give part of it to New England Fish Co. (Nefco) for 
a while fish development project.

"In typical Alaskan style, the fishermen started scream­
ing." Hemphill said. It seemed NMFS wanted to award the 
contract without bids, and Nefco would get a windfall of pub­
lic money. NMFS called a meeting in December 1977. but 
expected only a few people. The room was full.

"What came out of that meeting was a concensus that 
NMFS couldn't let a S3 million sole source contract, and that

we should set up some organization that could funnel Ihe 
Saltonstall-Kennedy money to the industry." Hemphill said.

Almost twenty months later, the Alaska Fisheries Devel­
opment Corporation, with S100.000 startup money from the 
state of Alaska and Sara Hemphill as executive director, 
embarked on its first white fish development project, a 
$1,475 million demonstration of the economical and techni­
cal feasibility of Alaskan fishing vessels and processing 
plants going after the foreign-controlled Abakan white fish 
industry.

The Saltonstall-Kennedy fund was created by a 1954 act 
of Congress to devote one-third of all revenues from import 
tariffs on marine products, including coral, pearls and sea­
food products, to the U.S. seafood industry. The money was 
to be used for fisheries development projects, and its appli­
cation was to be industry-directed.

That first project had something for everybody." Hem­
phill said. The project was segmented to include activities 
from all parts of the slate and to include fishing, processing
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and marketing. It included shrimp boats, longliners. crew 
training programs and processing demonstrations. It 
touched on pollock, cod, sablciish, and black cod.

1978

".After m any m onths of careful planning and  preparation, 
the public tru st in fisheries developm ent is now an active, 
tangible reality.”

—AFDF Bulletin August 1980

Alaska Fisheries Development Corporation was formed, 
the first organization in Alaska to include both fishermen 
and processors, and to span all industry interests. Ron 
Jensen was the president of the board of directors. Other 
board members were: Patrick Plclnikoff, Pete Harris, Connie 
Taylor. A1 Burch, Larry Painter, Jim Ferguson, John Enge 
Sr., Robert Morgan, and Jim Marr. Hemphill was Acting Ex­
ecutive Director, and was soliciting applications for the per­
manent post until the board convinced her to stop fooling 
around and apply for the job herself. She did; she was Execu­

tive Director until 1982.
Through the first year of 

AFDC, members were most 
concerned with increased for­
eign allocations of bottomfish 
under the one-year-old 200- 
mile limit law. A November

10 AFDC newsletter quoted attorney Ed Furia speaking to a 
U.S. bottomfish workshop: “We found out this morning... 
that Ihe State Department is considering increasing the alio 
cation of Alaska bottomfish to Korea and to Poland so that 
they can sell those bottomfish in the United States....We 
think this is incredible.'

The goal seemed clear to membership: to capture the 
profitable fishing and processing activity that was then given 
to foreign companies. The methods seemed less clear.The 
Alaskan Gshing industry was segmented, with many separate 
groups representing gear types, regions and activities.

The same AFDC newsletter of Nov. 10,1978 tells a story 
of two boys trying to balance on railroad tracks. Neither 
could make it far. until they discover that by holding hands 
across the expanse they could keep each other balanced. 
“AFDC symbolizes the hands held across the track," wrote 
editor Connie Taylor.

1979

"Governm ent m ust recognize that its agencies are not 
experts; the expertise resides in die private sector. 
Governm ent m u s t assist without interfering, challenge 
without destroying and  encourage without building a  false 
foundation.”

-T he Lodestar A utumn 1983

After riding a “rollercoaster on the funding issue" through 
the winter of 1978-79, Sara Hemphill announced in the spring 
of 1979 that Congress had finally approved Si.445 million, 
promised the year before. But it would take until eptember 
to see the first dollar of S-K money. In the meantime, the 

board updated its white fish 
development project proposal, 
and prepared for some 
smaller projects.

In October, bids were solic­
ited for a bottomfish trawler, a 
shrimp trawler and a longline 
vessel, and for shore-based or 
floating processors who would 
handle the product harvested 

by the project’s boats. It was a small step toward Americani­
zation of Alaska's bottomfish resource.

Also in 1979. the board of directors decided one change 
had to be made to ensure the organization of its non-profit 
status, and to urderline the philanthropic purpose that char­
acterizes the organization: they changed its name to Alaska 
Fisheries Development Foundation.

1980
"Working to meet the diverse self-identified needs of the 

Alaskan industry is a monumental task.* wrote Sara Hem­
phill in February 1980. As a first step, the AFDF board 
drafted a mission statement, affirming that the Foundation's 
purpose was "to encourage the full and viable domestic utili­
zation of all Alaskan fisheries consistent with wise resource 
management and healthy deve opment of Alaska's fishing 
communities."

By this time AFDF had d< doped a reputation as the only 
arena in which fishermen am, processors, on shore and off­
shore. Southeast to the Bering Sea, could communicate 
needs and cooperate in solutions.

AFDFs 1980 projects inchided helping create a shore- 
based white fish processing plant, originally sited at Alaska 
Food Company at Gibson Cove, in Kodiak; and equipping a 
124-foot combination crabber/longliner called the Aleutian

Mistress with a Mustad auto longlining system. Both proj­
ects would see plenty of changes before they were fin­
ished. The Aleutian Mistress was the first of many projects 
in which Baader North America contributed technology, 
time and expertise to an AFDF project 

AFDF also arranged to place U.S. observers aboard the 
German factory trawler Friedriche Busse to collect harvest­
ing, processing and economic data. Participants confirmed 
that the North Pacific bottomfish learning curve was in­
deed very long, and that llie market had no patience for 
those who were still on it

Ron Jensen resigned from the board in 1980 and was 
replaced by Bob Anderson. AFDF hired Sharon Gwinn as 
assistant executive director: she was with the Foundation 
until 1985 and returned in 1986 as acting executive .iirec- 
tor. Bctttymae Jones was hired as office manager.

1981
"U.S. development of an Alaska pollock fishery will 

probably not beviable until we develop successful methods 
of using minced pollock either as an export commodity or 
in products acceptable for domestic consumption," said 
Dick Nelson of NMFS in 1981. His comment solidified 
ideas AFDF had been tossing around that fisheries devel­
opment would not depend solely on fishing and processing 
Alaska's bottomfish, but on developing new, marketable 
products from Alaska's most abundant raw material.

A huge slate of 17 projects received Sl.9 million in S-K 
funds for fiscal year 1981-82. They included shore-based 
and at-sea cod. salt cod and pollock processing, demon­
strations of longline gear, bailing systems and fishing, a 
fish waste recovery project, several small fishery studies, a 
fishing vessel safely project, a study of cold storage and 
transportation needs in Alaska, and several marketing and 
informational projects.

In November 1981, AFDF sponsored a conference en­
titled. ‘Alaska Pollock; Is it a Red Herring?" The meeting 
would finally set fire to Alaska's bottomfish development:

The AFDF board of directors in 1981 included Bob An­
derson (as president), A1 Burch, Jesse Foster. Greg 
Favrctto, John Enge. Hank Eaton. Dan Flynn, Richard 
Pace, Ken Allread, and Jake Phillips. Charlene Wilson and 
Michael Broili joined the staff in this year.

1982
Greg Cushing and Bill Woods joined the AFDF board 

of directors; Sara Hemphill resignea, citing 3 need for 
"new blood"—she may have felt she'd already spilled 
enough of her own—and Christopher K. Mitchell was 
hired as AFDFs second executive director. In an Anchor­
age Times interview. Hemphill said she favored hiring 
Mitchell because "lie asked harder questions of us than 
we asked of him.*

In 1982 the Model White Fish Processing Demonstra­
tion Project was moved from Kodiak to Akutan, on the 
Aleutian Chain 700 miles west of Anchorage. There Tri­
dent Seafoods had built a 100.000 square foot plant dedi­
cated solely to while fish processing. The Trident plant, 
the first of its kind ever built in Alaska, could handle more 
fish than Oregon's entire annual harvest The project 
would begin with a target production of split, salted Pacific 
cod in March, and frozen fillets later.

AFDF circulated 400 questionnaires to Alaskan fisher­
men and processors to help identify future projects that 
might have a significant impact on the future of Alaska's 
fisheries economy. The Foundation received 42 project 
proposals that year.

“Our most important mission.* reads a newsletter from 
early 1982, “is lo accelerate the growth and diversification 
of Alaska's seafood industry." With that goal in mind, the 
AFDF staff applied another year of SK funds toward en­
hancing shore-based white fish processing at Akutan. com­
pleting the Aleutian Mistrtss project, demonstrating the 
quality and preservation of Alaskan ground- 
fish, and exploring the feasibility of several new fisheries 
targeting an pollock, Atka mackerel razor clams, sablefish 
and octopus.

By 1982 it was clear that developing the pollock fishery 
would depend on developing products to make from pol­
lock—primarily surimi. A May/June AFDF Bulletin brings 
surimi to the Foundation forefront for Ihe first time. "Sea­
food Alchemy: Turning croaker into crab k-gs* reads the 
headline; the story told ol Nichibei Fisheries in Alabama.



the LQDESTAR

the company where AFDF wo... .ater 
find surimi technician Billy Thrash, 
who aided AFDF in its first tentative 
months of surimi production.

By 1082 the Foundation staff had in­
creased to include Anita Murphy, 
Sharon Tyone, Linda Allen and 
Florence ScotL Late in the year, Ellen 
Wilson was hired as secretary. And on 
March 1, a day that will live in infamy 
for both AFDF and the pyrotechnics 
industry nationwide, (lie once set fire 
to a stack of old Wall Street Journals 
on his desk while negotiating fantasy 
stock deals with Doug Humes) Chris 
Riley joined the staff as project man­
ager.

1983
Throughout the history of AFDF 

run several common themes: creating 
opportunities for fishermen, filling the 
gaps in U.S. seafood processing tech­
nology. and exploring new uses for 
Alaska's seafood products. But in 1983. 
under the direction of Chris Mitchell 
and the nervously supportive eye of 
Carl Rosier of NMFS. AFDF took a 
dramatic turn: the Foundation moved 
away from its "scattershot" projects, 
planted most of its resources behind 
one concentrated, multi-year project, 
and dedicated itself to discovering and 
developing new methoos of producing 
surimi from Alaska pollock.

"We’re looking for a few greedy 
people," read a brochure AFDF pro­
duced that year. To succeed in a risky 
project like the surimi program—going 
against the political tides and certainly 
3gainst the Japanese interests now 
very powerful in the Alaskan seafood 
industry—it would be necessary to 
make sure everyone had something to 
gain from the project. In 1983. AFDF 
submitted its surimi project proposal to 
NMFS. and began to lay groundwork 
for the project that would pul AFDF on 
the map.

The staff contacted 500 U.S. compa­
nies—suppliers of ingredients, equip­
ment. materials and knowledge—and 
sent out samples of Japanese surimi for 
product development purposes. Within 
months, companies across the country 
were twisting, poking, flavoring, color­
ing and tasting surimi.

The staff, hoping that at least some 
of these companies would find surimi 
profitable, pumped out as many 
samples and as much information as 
they could get hold of. And in the inter­
ests of better communications. The 
Lodestar was bom.

In December 1983. AFDF selected 
from among five bidders one plant to 
conduct its surimi production project. 
After hours of proposal review, analy­
ses and deliberation, a specially-se­
lected board of advisors awarded the 
project to Royal Alaskan Seafoods in 
Dutch Harbor. The plant would be shut 
down within a vean and the delibera­
tions would have to be repeated the fol­
low ing year But. C hris M itchell was 
quoted as saying, the level of knowl­
edge demonstrated by the companies 
proposing for the protect indicated "a 
growing strength of knowledge and 
commitment’  to budding an Alaskan 
surimi industry.

In early I9SB, Barbara Culver joined 
the AFDF stalf as accountant.

Also in 1983, the Trident Seafoods

plant in Akutan—after only one yrrr oi 
operation—burned to the ground.

1984
If 1983 was AFDF's Year of the Pol­

lock. 1984 was the Year for Surimi. 
AFDF published "Hooked on Surimi," 
a directory of companies offering serv­
ices and equipment to the surimi in­
dustry. The staff continued to investi­
gate uses for surimi. The Foundation 
and National Food 
Processors Assoc, 
held a surimi con­
ference in Wash­
ington. D.C. that 
drew 200 people 
and seemed to set 
fire under each of 
them.

But primarily, 
the energy of 
AFDF and its as­
sociated compa­
nies was toward 
building the first 
commercial 
surimi plant in 
Alaska. With Bob 
Ryan as chief engi­
neer and Billy 
Thrash as surimi 
consultant. Royal Alaskan began 
small-scale surimi production on May 
4. The quality was low, but excitement 
was high. Despite much talk to the 
contrary, Alaska had proved that it 
could make good surimi..

That summer. Royal Alaskan was 
shut down, the surimi project halted, 
and AFDF issued a second RFP for 
shore-based surimi production. This 
time, rather than a pilot-scale plant. 
AFDF went for full-scale commercial 
production of surimi. Alaska Pacific 
Seafoods of Kodiak was the winner this 
time, and late in the year all the surimi 
equipment was moved to Kodiak.

1985
"Surimi: It's American Now," an­

nounced The Lodestar in January 1985. 
under an illustration of the Norman 
Rockwell Thanksgiving table spread 
with surimi-based products. The illus­
tration has become one of AFDF's 
trademark’!. The message was twofold: 
Not only was it proven than Americans 
could make high-quality surimi on 
shore in Alaska, but the surimi was 
made with a combination of traditional 
Japanese and modem American and 
European technology.

Two hundred people came to 
"White Gold," a grand opening of the 
surimi plant, to get their shoes wet and 
see American surimi made. Once on­
shore. surimi began to capture the 
Imagination of food executives and 
technologists. One company experi­
mented with a surimi-based cheese 
tog; another with surimi in cake mix; 
another with baby food. The potential 
value of an Alaska pollock industry 
profiting from waste, mince, meah oil 
and sunmi was estimated above $6 bil­
lion per year.

Knowledge about the pollock mar­
ket coincided with the opening of the 
rebuilt Trident Seafoods plant. Owner 
Chuck Bundrant had turned disaster 
into an opportunity, and had included

in his rebuilt plant design for pollock 
and cod processing equipmenL Willi 
(he new plant Bundrant was set up to 
process 52,000 lbs. of pollock per day, 
worth over $1 million per month, 
which at capacity would pay fishermen 
about $260,000 per month.

In 1985 the pollock biomass seemed 
unending. Yet it became clear, from a 
standpoint of economics, efficiency, 
and resource management, that a suc­
cessful pollock plant would have to 
fully use every ounce of protein an

Alaska pollock has 
to offer.

With nearly a 
million pounds of 
surimi on their 
hands, the AFDF 
staff turned their 
attention to mar­
ket development. 
How to create en­
tirely new marke 
and uses for a ma­
terial few knew 
very much about? 
A few analog 
plants were 
springing up in 
the Lower 48. 
AFDF concen­
trated on working 
with food develop­

ers, those who would create products 
beyond the imitation seafood market. It 
was the beginning of an endeavor still 
continuing, though today ihe effort 
centers not only on surimi but on all 
seafood forms.

1986
A good year for the product develop­

ment effort for surimi at AFDF. The 
year dawned wi Ji a new line of health 
food products including a granola bar 
and a powdered protein drink, all using 
surimi.. Next. Lynda Nestelle created a 
moisturizing cream using surimi as the 
binder. The trend continued with 
AFDF's first visit to the Western States 
Meat Association convention, where 
the little fisheries booth was nearly 
bowled over by eager meat packers 
who were either checking out the op­
portunity or tne competition—even 
they may not have been sure which.

AFDF had achieved three important 
goals in its surimi project: it had suc­
cessfully produced surimi in the US.; it 
had proven that existing technology 
could be improved upon using existing 
American equipment and techniques; 
and it had marketed the surimi in the 
U.S. and Japan.

And so. AFDF began the process of 
stepping back from the forefront of 
surimi industry development. By this 
time there were two other surimi 
plants on shore in Alaska and several 
floating processors being built. Work 
was being done independently of the 
AFDF project that indicated the surimi 
industry was on strong looung. It was 
time to start looking to the future.

In the spring of 1986. Chris Riley 
left AFDF and die surimi project he 
had devoted himself to. In the (all,
Chris Mitchell resigned to start his 
own company in Seattle. In September 
Sharon Gwmn. who had left in 1985 to 
start a business with Richard Rhoda. 
returned to fill in as acting executive 
director.

1987
Ten years after tliat first December 

meeting that sowed the seeds that 
would become AFDF, foreign fisher­
men harvested Alaskan white fish in 
U.S. waters for the last time.

The new year brought high prices 
for U.S. pollock fillets and blocks, and 
doubled production of surimi for 
Alaska Pacific Seafoods. The economy 
of Alaska was deep in a recession but 
Kodiak boomed from bottomfish activ­
ity. AFDF started a project to enhance 
fish waste processing technology, and 
focused on gaining USDA approval for 
surimi as an ingredient in meats.

In March, AFDF published Surimi; 
It's American Now, the first compen­
dium of surimi knowledge in the U.S.

On April 1, Mel Monsen joined the 
staff as executive director. Soon after, 
he hired Loretta Lure and Peter 
Moore, who had been temporary con­
tractors to AFDF during the transi­
tional period.

The effort to move AFDF from its 
surimi project toward the future began 
witli a flatfish demonstration project, a 
new seafood product development con­
test, and a study of pollock liver oil and 
its potential uses. The Foundation had 
moved from the uncertainty of its start, 
through the process of proving itself 
by aiding different segments of the in­
dustry. into a very focused project that 
was planned to benefit the entire Alas­
kan seafood industry directly or indi­
rectly—and now began broadening its 
vision again to encompass the areas 
that still needed the unique kind of ac­
tivity only the Foundation can conduct.

1988
In its tenth year, the Alaska Fisher­

ies Development Foundation enjoys 
Ihe stability that comes with having a 
history. Not everyone has supported 
AFDF or its projects, or agrees with 
Ihe directions it has taken. Many agree 
the Foundation has been a force of 
change and growlh in the industry; 
some think it hasn't done enough to 
benefit small Alaskan operators.

There were a few successes in 1988: 
Surimi gained approval from the USDA 
as a processed meats ingredient: The 
tenth U.S. surimi factory ship has been 
launched: a salmon chili that resulted 
from the Foundation’s new product 
contest is entering commercial produc­
tion: Koriak Reduction, Inc. added a 
dryer to its meal plant and the flatfish 
project at Eagle Fisheries is moving 
piecemeal toward profitability.

AFDF celebrates its tenth anniver­
sary1 with a taste of uncertainty flavor­
ing the punch. TheSK Program tun­
neled less money to fisheries develop­
ment projects this year than ever be­
fore. Some member companies are be­
ginning to question if the priorities out­
lined by NMFS speak to the needs of 
the industry. But a few things are clear 
AFDF was set up as a catalyst (or pub­
lic funds directed toward private indus­
try, to benefit the greatest number of 
people with the smallest amount of bu­
reaucracy. Members igree that what­
ever direction (he Foundation takes in 
the future, its role as high-risk catalvit 
will continue.



PROGRAM DEVELOPMENT COMMITTEE 
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3 r u c e  B u is
A m e ric a n  F a c t o r y  T r a w le r  
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4039  2 1 s t  A v e n u e , W est 
S e a t t l e ,  W a s h in g to n  98199 
( 2 0 6 )  2 8 5 -5 1 3 9  
( 2 0 6 )  2 8 5 -1 8 4 1  FAX

M ark C h a n d le r  
F /V  T o p az  
P . O .  Box 116 
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K o d ia k ,  A la s k a  99615  
( 9 0 7 )  4 8 6 -3 2 6 6  
( 9 0 7 )  4 8 6 -3 8 4 0  FAX

R ae M c F a r la n d , C h a irm a n  
D iam ond S t a i n l e s s  
84 H ig h  C o u n tr y  R oad 
H e r r im a n ,  U ta h  84065  
( 8 0 1 )  2 5 4 -7 3 7 7  
( 8 0 1 )  2 5 4 -0 4 3 2  FAX

P a u l  S c h i l l i n g  
A la s k a n  G o u rm e t, I n c .  
P . O .  Box 190733  
A n c h o ra g e ,  A la s k a  99519  
( 9 0 7 )  5 6 3 -3 7 5 2  
( 9 0 7 )  5 6 3 -2 5 9 2  FAX
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B ru c e  B u is
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Home:
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V o t in g  
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A l l  A la s k a n  S e a f o o d s ,  I n c .  
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K o d ia k ,  A la s k a  9 9 6 1 5  
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A l t e r n a t e  # :
F i s h e r m a n ,  R e g . I  
V o t in g
B o a rd  P r e s i d e n t
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Home:
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A l t e r n a t e  # :
P r o c e s s o r
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B o a rd  S e c r e t a r y / T r e a s u r e r

Dan J  am es
K o d ia k  R e d u c t i o n , I n c . 
911  G ib s o n  Cove R o ad  
K o d ia k ,  A la s k a  9 9 6 1 5  
W ork: ( 9 0 7 )  4 8 6 -3 1 7 1
Home:
FAX: ( 9 0 7 )  4 8 6 -2 6 7 0
A l t e r n a t e  # :
S u p p o r t
V o t in g
B o a rd

R ae M c F a r la n d  
D iam ond S t a i n l e s s  
84 H ig h  C o u n t r y  R oad  
H e r r im a n ,  U ta h  8 4 0 6 5  
W ork: (8 0 1 )  2 5 4 -7 3 7 7
Home: ( 2 0 6 )
FAX: (8 0 1 )
A l t e r n a t e  # :
S u p p o r t  
V o t in g  
B o a rd

8 6 9 -6 6 1 1  CA WK 
2 5 4 -0 4 3 2  

( 2 0 9 )  8 6 9 -4 0 6 9  CA FAX



H e n ry  V . E .  I l i t c h e l l  
B e r in g  S e a  F i s h e r m e n 's  A s s ' n  
725 C h r i s t e n s e n  D r iv e  
A n c h o r a g e ,  A la s k a  9 9 5 0 1  
W ork: ( 9 0 7 )  2 7 9 -6 5 1 9
Home:
FAX: ( 9 0 7 )  2 5 8 -6 6 8 8
A l t e r n a t e  # :
F is h e r m a n  A t L a rg e
V o t in g
B o a rd

S te v e n  A . R u s s e l l  
F /V  H u s t l e r  
P . O .  Box 4 9 7 4  
K e n a i ,  A la s k a  9 9 6 1 1
W ork: ( 9 0 7 )  7 7 6 -5 1 1 9
Horae: ( 9 0 7 )  7 7 6 -8 6 0 2
FAX: ( 9 0 7 )  7 7 6 -7 5 1 7
A l t e r n a t e  # :  
F i s h e r m e n ,  R eg . I I  
V o t in g  
B o a rd

J o h n  S e v i e r  
A la s k a  P a c i f i c  S e a f o o d s  
627 S h e l i k o f  A v en u e  
K o d ia k ,  A la s k a  9 9 6 1 5  
W ork: ( 9 0 7 )  4 8 6 -3 2 3 4
Home:
FAX: ( 9 0 7 )  4 8 6 -5 1 6 4
A l t e r n a t e  # :
P r o c e s s o r
V o t in g
B o a rd  F i r s t  V ic e  P r e s i d e n t

G e o rg e  M. P i g o t t
S e a  R e s o u r c e s  E n g . ,  I n c .
2759  9 2 n d  N . E .
B e l l e v u e ,  W a s h in g to n  9 8 0 0 4  
W ork: ( 2 0 6 )  4 5 3 -1 5 4 6
Home:
FAX: ( 2 0 6 )  4 5 3 - 3 6 3 4
A l t e r n a t e  # :  ( 2 0 6 )  5 4 3 - 4 2 8 1
S u p p o r t
V o t in g
B o a rd

P a u l  L . S c h i l l i n g  
A la s k a n  G o u rm e t ,  I n c .
P . O .  Box 1 9 0 7 3 3  
A n c h o r a g e ,  A l a s k a  9 9 5 1 9  
W ork: ( 9 0 7 )  5 6 3 - 3 7 5 2
Home:
FAX: ( 9 0 7 )  5 6 3 - 2 5 9 2
A l t e r n a t e  # :
P r o c e s s o r
V o t in g
B o a rd  S e c o n d  V ic e  P r e s i d e n t



P u b l i c a t i o n s

L i s t  1 9 9 1

Alaska Fisheries Development Foundation, Inc. 508 West Second Avenue Suite 212, Anchorage, Alaska 99S01 
________________________ (907) 276.7315 Fas: (907) 271-3450________________________

Number Pnblicationi Cost (USS)
of copies

| | The Lodestar • AFDri Quarterly Ncwtldter (Foreign) MO.OO
(Calendar year publication) (US) S30.00

Geaenl
| 1 AFDF Industry Survey, 1989 S 5.00
| ] Alaska Fisheries Economic Assessment Model. 1989 5 00
( ) Alaska Pollock: It it s Red Herring? Conference Proceedings, 1981 5.00
| ] Alternate Pink Salmon Product Forms, 1988 5.00
( ] Aiks Mickerel. The Invisible Fishery, 1987 5.00
| ) Bering Sea Fisherrnen's Association Marketing Education Project, 1983 5.00
( | Conference on Fuheries Development in Rural Western Alaska: Proceedings, 1983 200
| | Demonstration of Parasite Detection Technologies on Alaska Groundfish, 1990 5.00
| ) Development of in Alaski Pink/Chum Salmon Product, 1989 3.00
| ) Development oflmproved Techniques for Bone/Parasite Removal in White Ftsb Fillet Production, 1991 5.00
| ] FivfrYcar Commercial Fisheries Development Plan for Alaska While Fish 4 Underutilized Species, 1981 2.00
| ) Groundfish Quality Project Final Report, 1991 (Includes Quality Poster and 1990 Progress Report) 15.00

( J Poster only 5.00 1 ] Report only 10.00 
| ) Longlining Information Package, 1983: Includes Automated Longlining * i Norway; Conversion

ofaCrabberti an Aulo-LongliningCatcber/Proceuor (Executive Si nraary, Trip Reports,
Financial Analysis and Final Report): Budding Instructions for a Low-Cost Longline 
Baiting Machine: and Fishing Objectives and longlining Techniques 17.00

| ] Marketing Service Project for Smaller Fisheries in Remote Areas, 1981 2.00
| ] ModiryingCrab Pots to Harvest Cod, 1991 7.00
| ) Monitoring and Controlling Performance ofCommerrial Freezers and Cold Storm, 1990 5.00
| ] Mosquito Fleet Goes to Fisb Camp. Small Vessel Salt Fish Operational Remote Alaska Site, 1983 200
| ] Pacific Pollock: Resources, Fisheries, Products and Markets, 1983 5.00
[ ] Proceedings from Salt Fuh Workshop, 1981 5.00
| ] Promise of Profits: The Trident Seafoods Esperience, 1986 5.00
| | Salt Cod Production Field Manual, 1983 5.00

Sarirai
| ] Surimi: It's American Now! A compendium of the AFDF Surimi Industry Development

Project to bring surimi technology to America, 1982-87 $50.00
| ] AppbcaUonofSuriraiQualilyMeasureroenisioLeasl-CoslLinearProgrammingofSurimi

Production Formulations, 1989 3.00
| ] Assessment of Industrial Markets for Pollock Surimi (Phase 1: Functional Properties) 1985 200
| | Availability of Pollock in Relation to Possible Surimi FroductionCenten. 19S4 200
| ) Customized Surimi Market Evaluation, Production A Sample Distribution, 1990 5.CJ
| ] Development and Mirket Evaluation ofa Surimi Product (Seattle Sausage), 1990 200
| j Development of Methods for Quality and Functionality Assessment of Surimi and Minced

Fish in Gd Type Food Products, 1985 200
[ I Evaluation of Factors Affecting the Consistency, Functionality, Quality &

Utilization of Surimi, 1990 10 00
| ] The Domestic Market Outlook for Surimi-Based or Fuh Mince Products, 1983 2.00
| ) Fob Protein in Processed Meats: The Surimi Polential(Nat»nalProviiiooer reprint 1985) 2.00
| ] Functional Properties of Alaska Pollock Sunrai for Applijuons in the Food Industry, 1985 200
| ) Hazard Analysis & Critical Control Point System: An Outline for the Surimi Industry, 1988 3 00
| ] Hazard Analysis iCritial Control Point System: Guidelines for the Sunmi Industry. 1990 10 00
| | Lot of U5. Seafood Analog Companies 200
| ] List of U.S. Surimi Processing Companies 200
| ] McRae-ManningTesttoDaermmeGdStrengthaDdFunctionahtyofSunmi.1989 2 00
| | McRae-Manning Test Training ManuaL 1989 2 00
I | Comparuoo of the Punch, Te:««oa.C. "slant Rate Deformation and Dynamic Force Defocmaooo

Tests to Determine Rhedogical Progenies of SunraiGds, 1990 2 00
| ) MrrobiologicalProfdingofSunroi Production Phase 1.1988 200
| ) Microbiological Study of Sunrai Producton Phase II, 1989 2 00
I | Opening the Doorto Sunmi Quality TheQusliti and PrescnaUonofShofe-ProducedSunrai. I98J 500



[ ] Partial Qisaity ConlioL Sunni/Mat Product t,19SS 300
I ] Pastries to Peanuts: The Japanese Kamaboko Induatry, 198) 300
I 1 Pilot Surimi and Analog Line: lofonBAtion MjuiusI, I9S4 200
I | Product Dcvdopacsl: Suriniutd Meal, I9S8 300
I | Prototype Product Development Using Alula Sorimi, Salmon and Pollock Mina, I9S9 2.00
I 1 Refrigerated Seiwala and Surimi Production from Alaska Pollock, 1986 2.00
i I Situation and Outlook for Surimi and Suraai-Bued Foodi, 1989 200
| | Surimi:Alternate Protein Source for Processed Mai Products (Food Processing reprint, 1990) 2.00
I 1 Surimi and Mat (Food Engineering reprint, ISM) 200
( | Surimi as an Ingredient in a New Salmon Jerky Product, 1915 2.00
I ] Surimi Production Contract Briefing, 1984 200
| | Surimi Specifications Summary, 1985 200
I | Surimi-Bascd Foods and Seafood Analogs, Conference Proceedings, 1984 2.00
I | The Uk  of a Beehive Dtboner in Surimi Processing, 1988 2.00
I | The Uie of Decanter Centrifuge* in Surimi Processing, 1988 200
I I The Uk of Surimi'm Restructured Meat Product!: Interim and Final Project Report], 1989 2.00

By-Products
I | Alaskan Salmon and While Fish Oil Marketing, 1989 (Indudei FDA Mating Summary and Quality

Analyses and Fatly Acid Profiles of Four Samples of Alaska Salmon Oil) 110 00
I | Charactcriution of Alaska Seafood Waste, 19S8 J.UO
I | Fish Feed Trials Using an Experimental Hydrolysate Diet, 1991 500
| | Hydrolyzes Demonstration Project Final Report, 1988-1990 1000
| | Making Profits Out of Seafood Waste, Conference Proceedings, 1990 1000
| | Multi-Species By-Product Utilization Final Report (KRI), 1989 5 00
I | NoUuls,NoGlory:NcwsaboutAlaskaflshaialandoil,April 1989 200
| J No Guts, No Glory: Neni about hydrolyzed Tub protein from Alaska, September 1991 200
| 1 Nulrilionaland Feeding Value ofa Salmon Head Protein Hydrolysate in Pig Diels, 1991 5 00
| | U i. Market Prospects for Alaska Pollock Livet Oil, 1988 500
| ] RecoveryandEvalualionofMarkelableProductsftonsCodTriraraings, 1933 500
[ ) Rendering Profits: Fob Oil Seminar Proceedings, 1987 5.00

FlalTuh
| ) ADF&G GroundfishObservers for AFDF Flatfish Project: Final Report, 1989 5 5 00
| | Arrowtooth Flounder Microwave Project Final Report, 1990 5.00
| ) Arrowtooth Flounder Protease Inhibitor Injection Project, 1990 5.00
[ ) Commercial Util'BationofArrowloolhFlounder, 1991 7.00
| ] Flatfish Handling, Processing and Marl -ting Project, 1990 3.00
j ] Flatfish Processing Line Yield Improvements: FuialReportl99l,Pluaboraevideodociiracntingprocess 10.00
| j Flatfish Quality Evaluation Project 1978-89 5.00
| | Flounder Stocks in Ccniral Gulf of Alsska: Now on Distribution, Dio mass, Spcoes, Spawning

Periods and Marketability, 1988 1000
| | Improving Methods for Handling Flalfahon Vessel and in Plant to Mai’miEe Quality, 1990 1000
[ ) The Joint Venture Fishery for Yellow Sole in the Boing Sea, 1980 5 00
| | Sole Source: Flatfish Project Newsletter, April 1988-March 1990 10.00

Video Tapes
| | "The Sole Source" • The Alaska Flatfish Fishery 52000
| ) "Surimi; An American Opportunity* -Mirkets and Uses for Surimi Seafoods W OO
| ] "Surirri: Building Block for Formulated Foods*-How to Use Surimi in Processed Foods WOO
( ] ’White Gold;The Surimi Block Blues*-How Surimi ts Made in the US. WOO
| ] "Blended Seafood: A Video Cookbook* -Creativity in the Kitchen Featuring Chef Eric Benson 15.00

How In Order Prices cover co«t cf printing and shipping within th: US. only. Shipping charges will be added fui 
international orders. Please send payment in U.S. do Han only with order. No orders shipped without advance payment. 
Quettioru’ Call Shirley Marinelli at AFDF, (907) 276-7315

Ship to    _________________________________________________________

Company_______ _____________________________________________________

Address _______________ _____________________________________________

p- m  W t L W  ^  ■ * ''•■ ....

City.Sute.Zip: _ 

Amount Enclosed.



2550  D e n a l i  Street, Suite 1201 
P. O . Box 92070 
Anchorage, A laska 99509-2070 
(907) 276-2007

J a n u a r y  23, 1992

R e p r e s e n t a t i v e  D a v id  F i n k e l s t e i n  

A l a s k a  State L e g i s l a t u r e  

Pos t O f f i c e  B o x  V  

Juneau, A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  F i n k e l s t e i n ,

Thi s  is co e x p r e s s  st ro n g  p e r s o n a l and i n s t i t u t i o n a l  support for

the s u b s t a n c e  and p u r p o s e  of Ho u s e  Bill 400 (and r e l a t e d  HB 401). The 

A l a s k a  F i s h e r i e s  D e v e l o p m e n t  F o u n d a t i o n  seems to be one of the m o s t  h i g h l y  

r e g a r d e d  and w i d e l y  r e s p e c t e d  o r g a n i z a t i o n s  in and ar o u n d  the A l a s k a  

s e a f o od  industry. A l t h o u g h  t h e r e  has n e v er  b e e n  o c c a s i o n  for a d i r e c t  

r e l a t i o n s h i p  b e t w e e n  C F A B  and AFDF, we h a v e  had m a n y  o p p o r t u n i t i e s  to 

o b s e r v e  the r e l e v a n c e  of its efforts, the p r o f e s s i o n a l i s m  of its staff and 

structure, and the b r o a d  and p o s i t i v e  impacts of its results. W e  beli e v e  

it is an e f f e c t i v e  and e f f i c i e n t  o rg a n i z a t i on .  P l e a s e  advise us if there 

is an o p p o r t u n i t y  to assist y our e f f o r t s  in c o n n e c t i o n  w i t h  this 

legislation.

V e r y  t r u l y  yours,

E d w a r d  E. Cr a n e  

P r e s i d e n t

E E C :dmv

A laska  Commercial Fishing and  Agriculture Bank





p :
' ^ W A L T E R  J .  H I C K E L

OOVCMNON

S t a t e  o r  A l a s k a
o r r i c c  o r  th c  o o v c h n o r  

J U If B A II

January 16, 1992

The Honorable Ben Grussendorf 
Speaker o f  the House 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority o f  art. Ill, sec. 18, o f  the Alaska Constitution,  /  am 
transmitting a bill providing immunity for the Alaska State Emergency Response 
Commission (Alaska SERC), local emergency planning committees (L.EPCs) 
established by Alaska SERC, and the Hazardous Substance Spill Technology 
Review Council (HSSTRC) and their members from civil damages and costs 
resulting from any acts or omissions occurring within the course and scope o f  their 
official duties under AS 46.13, unless the act or omission constitutes gross 
negligence or intentional misconduct or may be the subject o f  relief under an 
applicable federal law.

This bill adds a new section to AS 46.13 which at present does not address the 
question o f  the liability o f  the Alaska SERC, LEPCs, or HSSTRC nor the personal 
liability o f  the members o f  these entities.

State officials and members o f  the public serve on Alaska SERC, LEPCs, and 
HSSTRC. In performing tasks related to hazardous substance emergency planning 
and preparedness, community right-to-know reporting, toxic chemical release 
reporting, and the management o f  hazardous substances, the individuals appointed 
to these entities serve to protect the health and welfare o f  the citizens o f  this 
state.

The potential exposure to liability arising from these statutorily authorized activities 
may dissuade qualified and otherwise interested members o f  the public from 
accepting appointments to the Alaska SERC, LEPCs, and HSSTRC. In order for the



The Honorable Ben Grussendorf 
January 16, 1992 
Page 2

Alaska SERC, LEPCs, and HSSTRC to function effectively and to encourage the 
participation o f  qualified individuals, AS 46.13 should provide immunity for these 
entities and their members for any act or omission occurring within the course and 
scope o f  their statutorily authorized activities, except for those acts or omissions 
which constitute gross negligence or intentional misconduct or which may be the 
subject o f  relief under applicable federal law.

/  urge your prompt consideration and passage o f  this bill.

Sincerely,

Waiter J. Hickel 
Governor
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1 9 9 2  LEGISLATIVE S E SSION
(H) Publish Date: 1 /1 6 /9 2 .

Revision Date: _________________________
Tftie: Immunity f o r  SERC, LEPCs,
and HSSTRC_____________________________

Sponsor: Governor___________________
Requestor: Governor

Department Affected: Environmental Conservat ion
8RU: S p i l l  P r e v e n t i o n  and Response_____________
Component: S p i l l  P r e ven t ion ,  Planning_________

and Management

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Doiars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 5—

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dolan)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL 0 . .

0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME •

TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach •  separate page if necessary.)

Prepared By: J a n ic e  Adair______________________________ ______  Phone: &65-5050
Division: Commiss ioner 's  O P f i c e _________________________ _ Date: December 10, 1991_

1991
Approved 
Agency

• -   ■ ,i i, ■ ■ —

sd by Commissioner: O ’Q ' 1A.A CSL— ---------
: Dpparrment: o f  Env/trdninencal Conservat lo tr______________  Date: December 10}

OhraMDon (by prepeforl: Leg. Fin., l*gt»UVv« S pom of. R»qu*«tor 0MB/P8R. Gov. Ltga. Ofe.. & Imported Agencvtleel.

C O M M 7 / m  C O P Y
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^ i w L E G I S L A T T V E  S E S S I O N (H) Publish Date: 1 /1 6 /9 2

- ■

Revision Date:________________________________
Title: An Act providing for immunity tor the Alaska Emeroencv
Response Comm.______________________________
Sponsor: Rides Committee________________________

Department Affected: Administration 
DRU: Risk Management ________
Component: Risk Management

Requestor: Governor COMPONENT SERIAL NO.

Expenditures/Revenues: [Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0

0 i
TRAVEL 0 0 0 0 0 0 1
CONTRACTUAL 0 0 0 0 0 0 I
SUPPLIES 0 0 0 0 0 o f

EQUIPMENT 0 0 0 0 0 0 1
LAND 4 STRUCTURES 0 0 0 0 0 0 1
GRANTS, CLAIMS 0 0 0 0 0 0 j)
MISCELLANEOUS 0 0 0 0 0 0 j
TOTAL OPERATING 0 0 0 0 0 o I

CAPtTAL 0 0 0 0 0 o g

REVENUE 
FUND SOURCE: 0 0 0 0 0 ° J

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0 1
FEDERAL FUNDS 0 0 0 0 0 0 {
OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0 I

POSITIONS:
FULL-TIME 0 0 0 0 0 0 I

PART-TIME 0 0 0 0 0 o 1
TEMPORARY 0 0 0 0 0 0 ||

Estimate of current yea; impact No impact on the Division of Risk Management's budget.
ANALYSIS: (Attach a separate page it necessary.) 

See attached.

Prepared by: Donald J. Hitchcock
Division: Risk Management

Phone: .465:2180 
Date:

Approved by Commissioner: Nancy Bear Usera 
Agency: Administration________________ Data: / o  .

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., 4 Impacted Agency(ies).

Rev 10/07/91
8/l/fK04M1A.KJVl

Paoe 1 of

C O M M I T T E E  C O P Y
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CONTINUATION OF FISCAL NOTE ANALYSIS 
HB 407

An act providing statutory immunity for the Alaska State Emergency Response Commission 
and the Hazardous Substance Spill Technology Review Council and their members while 
acting within the course and scope of their official duties unless gross negligence or 
intentional misconduct is involved. Gross negligence, intentional misconduct or acts which 
fall under federal law arc excluded from this immunity statute.

This bill will make it easier to get qualified members to serve on these very sensitive and 
important Commissions. The Division of Risk Management is in favor of this legislation.

C O M M I T T E E  C O P Y

p a g e  2 o f  2
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W A L T E R  J. HICKEL, G O V E R N O R

o e p t . o f  e n v i r o n m e n t a l  c o n s e r v a t i o n

OFFICE OF THE COMMISSIONER 
410 WILLOUGHBY AVENUE, SUITE 105 
JUNEAU, AK 99801-1795

Phone: (907) 465-5000 
Fax: (907) 465-5070

January 27, 1992

The Honorable Bill Hudson 
Chairman
House Special Committee on 

Oil and Gas 
P.O. Box V 
Juneau, AK 99811

Dear Representative Hudson:

HB 407 was recently referred to your committee after introduction by the Governor. 
This bill would provide immunity to the members of the Alaska State Emergency 
Response Commission (SERC), the Local Emergency Planning Committees (LEPCs) 
created under the SERC, and the Hazardous Substance Spill Technology Review 
Council (HSSTRC or TRC) for their acts or omissions which are in accordance with 
their official duties, unless the act or omission constitutes gross negligence or 
intentional misconduct or which-may be the subject of relief under an applicable federal 
law.

As explained in the Governor’s transmittal letter, state officials and members of the 
public serve on the SERC, the LEPCs and the RTC. Each of these entities is charged 
with tasks relating to hazardous substance emergency planning and preparedness, 
community right-to-know reporting, toxic substance release reporting, and the 
management of hazardous substances. The potential exposure to liability arising from 
these statutorily mandated activities may discourage qualified individuals from 
accepting appointments to the SERC, LEPCs and RTC.

The success of the SERC, LEPCs and RTC are critical to the success of the State of 
Alaska in emergency preparedness when dealing with oil spills or other hazardous 
substance releases. Enclosed herewith is a legal opinion relating to this issue that 
may be of interest to the members of your committee when reviewing HB 407. We are 
also enclosing statutes from other states which have adopted this kind of immunity for 
members of their SERC, and the federal law allowing for citizen suits against members 
of a SERC. HB 407 would not affect this federal law.



The Honorable Bill Hudson -2- January 27,1992

We respectfully ask that you schedule this bill for a hearing at the earliest possible 
convenience. We look forward to your favorable action.

If you need any further information, please do not hesitate to contact Janice Adair, the 
Department's legislative liaison, at 465-5050.

Sincerely,

Commissioner

JA/vr (C0-com m\hudson.407)

Enclosures: Legal Opinion 
Statutes

cc: Paul Fuhs, Governor’s Office



‘ . / M E M O R A N D U M  S t a t e  o r  A l a s K a
'  ] D epartm ent of Law
'< * Hon. D e n n i s  D. K e l s o  O c t o b e r  29, 1990

to: D e p a r t m e n t  of E n v i r o n m e n t a l  date : P a g e  1
C o n v e r s a t i o n

FILE NO.:

FROM:

TEL. NO:

H o n o r a b l e  D e n n i s  D. K e l s o  su b je c t : O c t o b e r  29, 1 9 9 0
C o m m i s s i o n e r
D e p a r t m e n t  of  E n v i r o n m e n t a l  

C o n s e r v a t i o n
4 6 5 - 3 6 0 3I M g f f & f i f , '

n r r ^ i  ! i ' > i a b i l i t y  S E R C ,  L E P C
U UI 0 1 J-SO and H S S T R C  members

S f ' A O r W'vSt.'VATI.ON L i i O r  t l:V llt . f . i | i : (VTAi C'UMirvB i l l  M e l l o w  mnsrjH Or oiî VrV
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S p e c i a l  L i t i g a t i o n - J u n e a u

Y o u r  o p i n i o n  r e q u e s t  s e e k s  a n s w e r s  c o n c e r n i n g  p o t e n t i a l  
l i a b i l i t y  o f  m e m b e r s  o f  t h e  a b o v e  i d e n t i f i e d  c o m m i t t e e s .  I c o u l d  
g o  i n t o  a l e n g t h y  l e g a l  a n a l y s i s  o f  t o r t  l i a b i l i t y  e x p o s u r e ,  
g o v e r n m e n t a l  i m m u n i t i e s  . a n d  q u a l i f i e d  i m m u n i t i e s  b u t  t i m e  
c o n s t r a i n t s  2 J  ■- r e q u i r e  t h a t  f o r  n o w  t h e  s o l u t i o n  t o  y o u r  c o n c e r n s  
b e  m e t  w i t h  a g e n e r a l  s t a t e m e n t  o f  t h e  l a w  p l u s  a s t a t e  a s s u r a n c e  
o f  p r o t e c t i o n  f r o m  n o n - i n s u r e d  l i a b i l i t y  e x p o s u r e .

T h e  s h o r t  a n s w e r  t o  l i a b i l i t y  e x p o s u r e  is t hat, 
g e n e r a l l y ,  t h e r e  is l i a b i l i t y  e x p o s u r e  f o r  n e g l i g e n c e  w h i c h  h a s  
b e e n  a l e g a l  c a u s e  o f  i n j u r y  u n l e s s  i m m u n i t y  is g r a n t e d  b y  l a w  o r  
c o u r t  d e c i s i o n .  G o v e r n m e n t a l  a g e n c i e s  a n d  e m p l o y e e s  a r e  i m m u n e  
f r o m  l i a b i l i t y  f o r  d i s c r e t i o n a r y  f u n c t i o n  n e g l i g e n c e .  A S  0 9 . 6 5 . 0 7 0  
( m u n i c i p a l i t i e s ) ;  A S  0 9 . 5 0 . 2 5 0  (state). T h i s  f o r m  o f  i m m u n i t y  
e x t e n d s  t o  h i g h  l e v e l  p l a n n i n g  a c t i v i t i e s  w h i c h  p r o b a b l y  w o u l d  be 
f o u n d  b y  o u r  c o u r t s  t o  e n c o m p a s s  m o s t  o f f i c i a l  a c t i o n s  of SERC, 
L E P C  a n d  H S S T R C  m e m b e r s .  A d d i t i o n a l l y ,  " m e m b e r [ s ]  o f  t h e  g o v e r n i n g  
body, a c o m m i s s i o n ,  - o r  a c i t i z e n ' s  a d v i s o r y  c o m m i t t e e  o f  a 
m u n i c i p a l i t y  of t h e  s t a t e "  a r e  i m m u n e  f r o m  l i a b i l i t y  f o r  o r d i n a r y  
n e g l i g e n c e  o c c u r r i n g  w i t h i n  t h e  c o u r s e  a n d  s c o p e  o f  o f f i c i a l  
d u t i e s .  A S  0 9 . 1 7 . 0 5 0 .

A s  y o u  a c k n o w l e d g e  i n  y o u r  o p i n i o n  r e q u e s t  l e t t e r ,  
l i a b i l i t y  is m o s t l y  h y p o t h e t i c a l  b u t  t h e  f e a r  is r e a l  e n o u g h  t o

1/ T h e  f i l e  w a s  a s s i g n e d  t o  m e  w h i l e  I w a s  a w a y  m o s t  of  t h e  s u m m e r  
f a r m i n g  in  O r e g o n .  I a m  r e t i r i n g  f r o m  s t a t e  e m p l o y m e n t  a t  t h e  e n d  
of O c t o b e r  a n d  t h u s ,  I a m  u n a b l e  t o  d e v o t e  t h e  n e c e s s a r y  r e s e a r c h  
t i m e  n e e d e d  f o r  a c a r e f u l  a n a l y s i s .  A d d i t i o n a l l y ,  I h a v e  b e e n  
a d v i s e d  b y  C a m i l l e  S t e p h e n s  t h a t ,  m o s t  i m p o r t a n t ,  is a n  a s s u r a n c e  
of p r o t e c t i o n  w h i c h  c a n  b e  g i v e n  a t  t h e  N o v e m b e r  3, S E R C  m e e t i n g .

RECEIVED

S E P  1 9  193 i

A.0 c C
COMMISSIONER's 0FRCE



H o n .  D e n n i s  D. K e l s o
D e p a r t m e n t  o f  E n v i r o n m e n t a l
C o n v e r s a t i o n

O c t o b e r  29, 19 9 0
P a g e  2

j u s t i f y  a r e q u e s t  f o r  s o m e  d e g r e e  o f  p r o t e c t i o n .  A s  a b o v e  n o t e d ,  
t h e r e  e x i s t s  o n l y  a s l i g h t  p o t e n t i a l  for l i a b i l i t y  f o r  n e g l i g e n c e  
in  p l a n n i n g  f o r  a n d  i m p l e m e n t a t i o n  o f  r e s p o n s e s  t o  d i s c h a r g e s  of 
o i l  and h a z a r d o u s  s u b s t a n c e s .  T h e  b e s t  w a y  t o  r e s o l v e  t h e  f e a r  of 
l i a b i l i t y  a n d  t h e  c o s t  o f  d e f e n s e  a g a i n s t  t h e  t h r e a t  o f  l i a b i l i t y  
is b y  c o n t r a c t u a l  o r  l e g i s l a t i v e  i n d e m n i f i c a t i o n .

A t t a c h e d  is a p r o p o s e d  m e m o r a n d u m  o f  a g r e e m e n t .  T h e  
a g r e e m e n t  e x t e n d s  a g u a r a n t e e  of d e f e n s e  o f  c l a i m s  a r i s i n g  w i t h i n  
t h e  a u t h o r i t y  g r a n t e d  t h e  r e s p e c t i v e  c o m m i t t e e s  a n d  t h e i r  m e m b e r s  
b y  s t a t e  a n d  f e d e r a l  l a w .  T h e  a g r e e m e n t  a l s o  e x t e n d s  a g u a r a n t e e  
o f  i n d e m n i f i c a t i o n  f o r  d a m a g e s  f o r  n e g l i g e n c e .  T h i s  m e m o r a n d u m  of 
a g r e e m e n t  s h o u l d  q u e l l  f e a r s  of c o m m i t t e e  m e m b e r s  a n d  w i l l  p r o v i d e  
i n t e r i m  p r o t e c t i o n  p e n d i n g  l e g i s l a t i v e l y  e x t e n d e d  p r o t e c t i o n .

C o n c e r n i n g  l e g i s l a t i v e  a c t i o n ,  I o r  m y  s u c c e s s o r  w i l l  
d r a f t  a p r o p o s e d  b i l l  w h i c h  w o u l d  i m m u n i z e  m e m b e r s  f r o m  l i a b i l i t y  
b u t ,  as y o u  a r e  w e l l  a w a r e ,  s u c h  a b i l l  w o u l d  n o t  e a s i l y  p a s s  i n t o  
l a w  a n d  m a y  w e l l  b e  w a t e r e d  d o w n  s u b s t a n t i a l l y  a s  i t  w i n d s  i t s  w a y  
t h r o u g h  t h e  h e a r i n g  c o m m i t t e e s .  I w o u l d  a n t i c i p a t e  t h a t  a s  a p a r t  
o f  p r e p a r a t i o n  o f  a n  e x p l a n a t i o n  f o r  j u s t i f i c a t i o n  o f  s u c h  a l a w  
t h a t  an e x t e n s i v e  l e g a l  o p i n i o n  m e m o r a n d u m  w i l l  b e  p r e p a r e d .  T h e  
d e p a r t m e n t ' s  a n a l y s i s  w i l l  b e  p r o v i d e d  t o  you.

F o l l o w i n g  is  a  r e s t a t e m e n t  o f  q u e s t i o n s  r a i s e d  b y  y o u r  

l e t t e r  a l o n g  w i t h  a n  a n s w e r .

Q u e s t i o n  1. W h a t  l i a b i l i t y ,  if  any, m a y  e x i s t  f o r  t h e
S E R C  o r  the C o u n c i l  a s  s t a t e  a g e n c i e s  o r  e n t i t i e s .

A n s w e r .  S t a t e  a g e n c i e s  a r e  l i a b l e  f o r  n o n - d i s c r e t i o n a r y  
n e g l i g e n c e .  D i s c r e t i o n a r y  (immune) a c t i v i t i e s  a r e  h i g h  l e v e l  
p l a n n i n g  a c t i v i t i e s  w h i c h  a r e  d e t e r m i n e d  o n  a c a s e  b y  c a s e  b a s i s .  
T o  q u o t e  the A l a s k a  S u p r e m e  C o u r t ,  t h e  d i s t i n c t i o n  b e t w e e n  p l a n n i n g  
l e v e l  (immune) a n d  o p e r a t i o n a l  l e v e l  (not i m m u n e )  a c t i v i t i e s  
d e p e n d s  u p o n  " t h e  t y p e  o f  d e c i s i o n  t h a t  is b e i n g  m a d e ,  e x a m i n e d  
w i t h i n  a n  a n a l y t i c a l  f r a m e w o r k  w h i c h  is s e n s i t i v e  t o  t h e  p o l i c i e s  
u n d e r l y i n g  t h e  d i s c r e t i o n a r y  f u n c t i o n  o r  d u t y  e x c e p t i o n . "  C a r l s o n
v. S t a t e . 598 P . 2 d  96 9 ,  9 7 2  ( A l a s k a  1979).

Q u e s t i o n  2. W h a t  l i a b i l i t y ,  if any, d o  t h e  m e m b e r s  of
t h e  S E R C  a c c r u e  d u e  t o  t h e i r  a c t i v i t i e s ,  o r  i n a c t i v i t y ,  as  S E R C  
m e m b e r s ?  I f  t h e r e  i s  l i a b i l i t y ,  w i l l  t h e  s t a t e  r e p r e s e n t  a n d  
i n d e m n i f y  the m e m b e r s  s h o u l d  a n  a w a r d  b e  m a d e ?

A n s w e r .  P l a  Ing d e c i s i o n s  b y  S E R C  m e m b e r s  a r e  u s u a l l y  
g o i n g  t o  fall w i t h i n  c h e  c a t e g o r y  of  " d i s c r e t i o n a r y "  i m m u n e
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a c t i v i t i e s .  2 /  W h e r e  c t i v i t i e s  or  i n a c t i o n  c r o s s  t h e  l i n e  i n t o  
o p e r a t i o n a l  n e g l i g e n c e ,  m e m b e r s  w i l l  b e  p r o t e c t e d  p u r s u a n t  t o  t h e  
t e r m s  of t h e  M e m o r a n d u m  of A g r e e m e n t  ( M O A ) .

Q u e s t i o n  3. If  t h e  s t a t e  w i l l  r e p r e s e n t  a n d  i n d e m n i f y  
the S E R C  m e m b e r s ,  are t h e r e  a n y  l i m i t s ?

A n s w e r .  T h e  s t a t e  w i l l  r e p r e s e n t ,  w i t h o u t  m o n e t a r y  
limit, f o r  o r d i n a r y  n e g l i g e n c e  c l a i m s  o c c u r r i n g  w i t h i n  t h e  c o u r s e  
and s c o p e  of a u t h o r i t y  g r a n t e d  b y  law. By w a y  o f  e x a m p l e ,  t h e  
s t a t e  w o u l d  r e p r e s e n t  t h e  m e m b e r  o n  a c l a i m  th a t  w h i l e  i n t o x i c a t e d ,  
the m e m b e r  s l a n d e r e d  a S E R C  c o n s u l t a n t  if t h e  s t a t e ' s  i n i t i a l  
i n v e s t i g a t i o n  l e d  t o  a c o n c l u s i o n  t h a t  t h e  c o n d u c t  o c c u r r e d  w i t h i n  
t he c o u r s e  a n d  s c o p e  o f  o f f i c i a l  d u t y  but, at m o s t ,  o n l y  o r d i n a r y  
n e g l i g e n c e  o c c u r r e d .  . I f  t h e  s t a t e  i n v e s t i g a t i v e  d e t e r m i n a t i o n  w a s  
p r o v e n  t o  b e  w r o n g  c o n c e r n i n g  t h e  d e g r e e  of n e g l i g e n c e ,  t h e  s t a t e  
w o u l d  n o t  p a y  a j u d g m e n t  w h e r e  t h e  f a c t  f i n d e r  d e t e r m i n e d  t h a t  t h e  
d e f e n d a n t ' s  c o n d u c t  r o s e  t o  t h e  l e v e l  of g r o s s  n e g l i g e n c e  o r  
i n t e n t i o n a l  m i s c o n d u c t .

t •
. .’. Q u e s t i o n  4. [Are t h e  a n s w e r s  to  q u e s t i o n s  2 a n d  3. t h e  

s a m e  as t o  t h e  H S S T R C  a n d  i t s  m e m b e r s ? ]

: Answer.: Y e s .

Q u e s t i o n  5. W h e r e  a L E P C  is f o r m e d  u n d e r  t h e  a u s p i c e s  
of a l o c a l  g o v e r n m e n t ,  d o e s  t h e  l o c a l  g o v e r n m e n t  r u n  t h e  r i s k  of 

l i a b i l i t y ?

A n s w e r .  Y e s ,  t h e  l o c a l  g o v e r n m e n t  r u n s  t h e  s a m e  r i s k  as 
t h e  s t a t e  b u t  t h e  M O A  w i l l  p r o t e c t  a g a i n s t  n o n - i n s u r e d  l i a b i l i t y .

Q u e s t i o n  6. W h a t  a r e  t h e  l i a b i l i t y  r i s k s  t o  a n  L E P C  or  

its i n d i v i d u a l  m e m b e r s ?

A n s w e r .  I f  a L E P C  is "a c o m m i s s i o n ,  o r  a c i t i z e n ' s  
a d v i s o r y  c o m m i t t e e  o f  a m u n i c i p a l i t y  of  t h e  s t a t e "  i t s  m e m b e r s  a r e  
i m m u n e  f o r  o r d i n a r y  n e g l i g e n c e  f o r  a c t i o n  or i n a c t i o n  w i t h i n  t h e  
c o u r s e  a n d  s c o p e  o f  o f f i c i a l  d u t i e s  b u t  a r e  s u b j e c t  t o  l i a b i l i t y  
for g r o s s  n e g l i g e n c e .  A S  0 9 . 1 7 . 0 5 0 ( a ) ( 4 ) .  If a L E P C  is a s t a t e  
a g e n c y  c o m m i s s i o n  t h e  a n s w e r  t o  q u e s t i o n  2 w o u l d  b e  a p p l i c a b l e  
a l o n g  w i t h  t h e  c a v e a t  c f  f o o t n o t e  2 c o n c e r n i n g  " e m p l o y e e s . "  T h e

2J  A S  0 9 . 5 0 . 2 5 0  p r o t e c t s  " e m p l o y e e s "  of t h e  state. It  i s . p r o b a b l e  
t h a t  t h e  c o u r t  w o u l d  b r o a d l y  c o n s t r u e  " e m p l o y e e "  t o  i n c l u d e  t h e  
s e v e n  p u b l i c  m e m b e r s  l i s t e d  as p o t e n t i a l  a p p o i n t e e s  in 

AS 4 6 . 1 3 . 0 1 0 .
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M O A  p r o v i d e s  i n d e m n i f i c a t i o n  f o r  t h o s e  c i r c u m s t a n c e s  w h e r e  
o t h e r w i s e  t h e r e  w o u l d  b e  l i a b i l i t y  e x p o s u r e  b e c a u s e  t h e  c o m m i s s i o n  
is a s t a t e  r a t h e r  t h a n  m u n i c i p a l  a g e n c y  o r  w h e r e  t h e  i n d i v i d u a l  
d e f e n d a n t  h a p p e n s  t o  b e  a n o n - g o v e r n m e n t a l  p e r s o n .

Q u e s t i o n  7. I f  t h e r e  a r e  l i a b i l i t y  r i s k s  a s s o c i a t e d  w i t h  
a c t i v i t i e s  o f  a n  L E P C ,  w i l l  t h e  S t a t e  r e p r e s e n t  a n d  i n d e m n i f y  t h e  
L E P C ,  the l o c a l  g o v e r n m e n t  u n d e r  w h i c h  i t  is f o r m e d ,  a n d  its 
m e m b e r s ?  A r e  t h e r e  l i m i t s  t o  t h e  c o v e r a g e  f o r  g r o s s  n e g l i g e n c e  o r  
i n t e n t i o n a l  a c t s ?  I f  so w h a t  a r e  e x a m p l e s  o f  a c t s  t h a t  m i g h t  
t r i g g e r  a l i m i t a t i o n  o n  c o v e r a g e ?

A n s w e r .  T h e  M O A  p r o v i d e s  for r e p r e s e n t a t i o n  of  t h e  L E P C  
a n d  its m e m b e r s  t o  t h e  e x t e n t  t h a t  n o  i n s u r e r  h a s  c o v e r a g e  
o b l i g a t i o n s .  I f  a l o c a l  g o v e r n m e n t  is t h e  a l t e r  e g o  o f  t h e  L E P C ,  
t h e  m u n i c i p a l i t y  w o u l d  a l s o  b e  d e f e n d e d  w h e r e  t h e  p l a i n t i f f - n a m e d  
t h e  m u n i c i p a l i t y  a s  a d e f e n d a n t .  T h e  s t a t e  w i l l  r e p r e s e n t  w h e r e  
t h e r e  h a s  b e e n  a d e t e r m i n a t i o n  that, a t  m o s t ,  t h e  d e f e n d a n t ' s  
c o n d u c t  w a s  o n l y  o r d i n a r y  n e g l i g e n c e  b u t  w i l l  n o t  i n d e m n i f y  f o r  
c o n d u c t  f o u n d  t o  c o n s t i t u t e  g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  
m i s c o n d u c t .

I t  is n o t  p o s s i b l e  t o  p r e d i c t  t h e  d e g r e e  o f  n e g l i g e n c e  
f o r  a n y  s p e c i f i c  t y p e  o f  c o n d u c t .  N e g l i g e n c e  m a y  b e  o r d i n a r y ,  
g r o s s ,  o r  w i l l f u l .  O r d i n a r y  n e g l i g e n c e  is t h e  f a i l u r e  t o  u s e  
o r d i n a r y  care. G r o s s  n e g l i g e n c e  is a f a i l u r e  t o  e x e r c i s e  e v e n  t h a t  
c a r e  w h i c h  a  c a r e l e s s  p e r s o n  w o u l d  use, w h i l e  w i l l f u l  n e g l i g e n c e  
d e s c r i b e s  i n t e n t i o n a l  c o n d u c t  i n  d i s r e g a r d  o f  a n  o b v i o u s  r i s k  
o c c u r r i n g  u n d e r  c i r c u m s t a n c e s  t h a t  m a k e  i t  p r o b a b l e  t h a t  h a r m  t o  
t h e  p l a i n t i f f  w i l l  r e s u l t .  W. P r o s s e r ,  T h e  L a w  o f  T o r t s  § 1 8 0 - 8 5  
(4 t h  ed. 1971).

W G M : j a l
A t t a c h m e n t  •

c c  w / e n c . :  C a m i l l e  S t e p h e n s



1. T h e  S t a t e  a g r e e s  to d e f e n d  m e m b e r s  o f  t h e  S t a t e  

E m e r g e n c y  R e s p o n s e  C o m m i s s i o n  ( S E R C ) , S E R C  a p p r o v e d  L o c a l  E m e r g e n c y  

P l a n n i n g  C o m m i t t e e s  (LEPCs) a n d  t heir m e m b e r s  a n d  m e m b e r s  o f  t h e  

H a z a r d o u s  S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l  ( H S S T R C ) , 

a g a i n s t  a l l  n o n - i n s u r e d  c l a i m s  a r i s i n g  f r o m  a c t s  o r  o m i s s i o n s  

o c c u r r i n g  w i t h i n  t h e  c o u r s e  a n d  scope o f  s t a t u t o r i l y  a u t h o r i z e d  

a c t i v i t i e s  o n  b e h a l f  o f  S E R C ,  S E R C  a p p r o v e d  L E P C s ,  a n d  t h e  H S S T R C .  

T h e  S t a t e  f u r t h e r  a g r e e s  t o  i n d e m n i f y  S E R C  m e m b e r s ,  S E R C  a p p r o v e d  

L E P C s  a n d  t h e i r  m e m b e r s ,  a n d  H S S T R C  m e m b e r s  f o r  n o n - i n s u r e d  

j u d g m e n t s  a g a i n s t  S E R C  m e m b e r s ,  a p p r o v e d  L E P C s  a n d  t h e i r  m e m b e r s ,  

a n d  H S S T R C  m e m b e r s  w i t h  t h e  e x c e p t i o n  t h a t  t h e  S t a t e  w i l l  n o t  

i n d e m n i f y  f o r  j u d g m e n t s  f o r  d a m a g e s  r e s u l t i n g  f r o m  g r o s s  n e g l i g e n c e

o r  i n t e n t i o n a l  m i s c o n d u c t .

•  • •

2. A s  u s e d  i n  p a r a g r a p h  1 o f  t h i s  a g r e e m e n t ,  " n o n­

i n s u r e d  c l a i m s "  a n d  " n o n - i n s u r e d  j u d g m e n t s "  r e f e r  t o  a l l  o r  a 

p o r t i o n  o f  a c l a i m  o r  j u d g m e n t  for' w h i c h  t h e  d e f e n d a n t  o r  t h e  

d e f e n d a n t ' s  e m p l o y e r  a r e  n o t  p r o t e c t e d  b y  a p o l i c y  o f  i n s u r a n c e .  

W h e r e  a p o r t i o n  o f  a c l a i m  is insured, t h e  S t a t e  w i l l  e n d e a v o r  to 

a r r i v e  a t  a c o o p e r a t i v e  a g r e e m e n t  w i t h  t h e  i n s u r e r  f o r  p r o r a t i o n  

o f  c o s t s  a n d  a s s i g n m e n t  o f  c o u n s e l .  I n  t h e  e v e n t  o f  i n a b i l i t y  t o  

r e a c h  s u c h  a g r e e m e n t ,  t h e  S t a t e  wi l l  r e i m b u r s e  t h e  d e f e n d a n t  f o r  

n o n - i n s u r e d  c o s t s  a n d  a t t o r n e y  fees i n c u r r e d  i n  d e f e n s e  o f  c l a i m s .

3. A  d e f e n d a n t  a g a i n s t  w h o m  a c l a i m  is m a d e  m u s t  s u b m i t  

a w r i t t e n  r e q u e s t  f o r  d e f e n s e  w i t h  t h e  S t a t e  o f  A l a s k a ,  D i v i s i o n

PROPOSED MEMORANDUM OF AGREEMENT



o f  R i s k  M a n a g e m e n t  w i t h i n  3 0 d a y s  of k n o w l e d g e  o r  r e c e i p t  of a 

c l a i m .  T h e  S t a t e  w i l l  a p p e a r  a n d  d e f e n d  t h e  d e f e n d a n t  u n l e s s  a f t e r  

i n v e s t i g a t i o n  it is d e t e r m i n e d  t h a t  t h e  c l a i m  d o e s  n o t  a r i s e  o u t  

o f  a c t s  o r  o m i s s i o n s  o c c u r r i n g  w i t h i n  t h e  c o u r s e  a n d  s c o p e  o f  

s t a t u t o r i l y  a u t h o r i z e d  a c t i v i t i e s  o r  t h a t  t h e  a c t s  o r  o m i s s i o n s  

c o m p l a i n e d  o f  a m o u n t e d  t o  g r o s s  n e g l i g e n c e  or  w i l l f u l  m i s c o n d u c t ,  

in w h i c h  c a s e  t h e  S t a t e  m a y  r e j e c t  d e f e n s e  o f  t h e  c l a i m .  T h e  

S t a t e ' s  o b l i g a t i o n  t o  d e f e n d  a n d  i n d e m n i f y  is f u r t h e r  c o n d i t i o n e d  

u p o n  c o o p e r a t i o n  o f  t h e  d e f e n d a n t  in d e f e n s e  a g a i n s t  t h e  cl a i m .  

F a i l u r e  t o  p r o v i d e  t i m e l y  n o t i c e  o f  a c l a i m ,  c o n d u c t  p r e j u d i c i a l  

t o  t h e  S t a t e ' s  p o s i t i o n  o r  f a i l u r e  t o  c o o p e r a t e  i n  d e f e n s e  v o i d s  

t h e  S t a t e ' s  o b l i g a t i o n s  u n d e r  t h i s  a g r e e m e n t .

4. I t  is u n d e r s t o o d  t h a t  t h e r e  c u r r e n t l y  e x i s t s  g e n u i n e
»

l i a b i l i t y  c o n c e r n s  b y  p e r s o n s  w h o  c o n t r i b u t e  t h e i r  t i m e  a n d  s e r v i c e

t o  t h e  S E R C ,  L E P C s  a n d  t h e  H S S T R C .  B y  p r o v i d i n g  p r o t e c t i o n  a g a i n s t

l i a b i l i t y  c o s t s ,  t h i s  m e m o r a n d u m  o f  a g r e e m e n t  is i n t e n d e d  as a n

i n t e r i m  m e t h o d  of  i n s u r i n g  t h a t  s u c h  p e r s o n s  w i l l  b e  w i l l i n g  t o

p r o v i d e  a s s i s t a n c e  t o  t h e  S E R C ,  L E P C s  a n d  t h e  H S S T R C .  I t  is

f u r t h e r  u n d e r s t o o d  t h a t  t h e  S t a t e  w i l l  p r e s e n t  a b i l l  a n d  s e e k  
. * ̂

l e g i s l a t i o n  w h i c h  w i l l  p r o v i d e  d e f e n s e  a n d  i n d e m n i f i c a t i o n  s i m i l a r

t o  t h a t  p r o v i d e d  b y  t h i s  a g r e e m e n t .  T h i s  m e m o r a n d u m  o f  a g r e e m e n t

m a y  b e  r e v o k e d  b y  t h e  S t a t e  u p o n  30 d a y s  n o t i c e .

D A T E D :  ___________________  ____ ___ ________________________________
D o u g l a s  B. B a i l y  
A t t o r n e y  G e n e r a l

D A T E D :  ___________________  _________________________________________
D i v i s i o n ^ o f  R i s k  M a n a g e m e n t



M E M O R A N D U M s k a

TO: D o u g l a s  B. B a i l y
A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of  L a w

FROM: D e n n i s  D. K e l s o
C o m m i s s i o n e r
D e p a r t m e n t  of E n v i r o n m e n t a l  

C o n s e r v a t i o n

SUBJECT: L i a b i l i t y  o f  State,
M e m b e r s  of t h e  S t a t e  
E m e r g e n c y  R e s p o n s e  
C o m m i s s i o n  ( S E R C ) , 
L o c a l  E m e r g e n c y
P l a n n i n g  C o m m i t t e e s  
(LEPCs) a n d  t h e
H a z a r d o u s  S u b s t a n c e  
S p i l l  T e c h n o l o g y
R e v i e w  C o u n c i l

O n  b e h a l f  of  t h e  S t a t e  E m e r g e n c y  R e s p o n s e  C o m m i s s i o n  ( S E R C ) , I 
a m  r e q u e s t i n g  a n  o p i n i o n  c o n c e r n i n g  t h e  p o t e n t i a l  l i a b i l i t y  
a r i s i n g  f r o m  t h e  a c t i v i t i e s  of  t h e  S E R C ,  t h e  H a z a r d o u s  
S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l ,  o r  t h e  L o c a l  
E m e r g e n c y  P l a n n i n g  C o m m i t t e e s  ( L E P C s ) . M e m b e r s  o f  t h e  S E R C  are 
a p p o i n t e d  b y  t h e  G o v e r n o r  u n d e r  t h e  S u p e r f u n d  A m e n d m e n t s  and 
R e a u t h o r i z a t i o n  Act, T i t l e  III ( S A R A  T i t l e  I I I ) , A d m i n i s t r a t i v e  
O r d e r  1 0 %  a n d  H o u s e  B i l l  566 w h i c h  p a s s e d  l a s t  s e s s i o n .  The 
S E R C  is . e q u i r e d  b y  l a w  t o  r e v i e w  a n d  a p p r o v e  m e m b e r s h i p  on the 
LEPCs. T h e  H a z a r d o u s  S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l  
w a s  e s t a b l i s h e d  w i t h i n  t h e  S E R C  b y  H B  566. S e v e n  o f  its nine 
m e m b e r s  a r e  a p p o i n t e d  b y  t h e  G o v e r n o r .

T h e  S E R C  a n d  L E P C s  h a v e  m a n y  p l a n n i n g  a n d  c o o r d i n a t i n g  
f u n c t i o n s  i m p o s e d  b y  f e d e r a l  a n d  r e c e n t l y  p a s s e d  s t a t e  s t a t u t e s  
(AS 4 6 . 1 3 ) .  H o w e v e r ,  n e i t h e r  h a s  a n y  d i r e c t  a d m i n i s t r a t i v e  
fu n c t i o n .  R e s p o n s e  t o  h a z a r d o u s  s u b s t a n c e  a n d  o i l  s p i l l  
i n c i d e n t s  r e m a i n s  t h e  r e s p o n s i b i l i t y  o f  D e p a r t m e n t  of  
E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) , t h e  D e p a r t m e n t  o f  M i l i t a r y  
a n d  V e t e r a n s  A f f a i r s  ( D M V A ) , a n d  o t h e r  local, state, a n d  

f e d e r a l  a g e n c i e s .

F o r  SERC, t h e  LE P C s ,  a n d  t h e  C o u n c i l  t o  b e  e f f e c t i v e  in t h e i r  
m i s s i o n ,  t h e r e  m u s t  b e  a l a r g e  p o o l  o f  p o t e n t i a l  m e m b e r s  
r e p r e s e n t i n g  t h e  v a r i o u s  r o l e s  a n d  e x p e r t i s e  n e c e s s a r y  t o  
p r e p a r e  an  e m e r g e n c y  r e s p o n s e  p l a n  f o r  h a z a r d o u s  s u b s t a n c e  and 
o i l  s p i l l  i n c i d e n t s .  T h i s  is e s p e c i a l l y  t r u e  a t  t h e  l o cal 
level. S E R C  p o l i c y  h a s  e n c o u r a g e d  L E P C s  t o  e s t a b l i s h  st r o n g  
t i e s  w ith, a n d  e v e n  o r g a n i z e  u n d e r  t h e  a u s p i c e s  of, a local 
g o v e r n m e n t  a n d  t h e  s t r i v e  f o r  t h e  b r o a d e s t  p o s s i b l e  
r e p r e s e n t a t i o n  o n  t h e  c o m m i t t e e .  I n  m a n y  c a s e s ,  L E P C  
m e m b e r s h i p  e x c e e d s  t h e  m i n i m u m  n u m b e r  o f  p a r t i c i p a n t s  m a n d a t e d  

b y  s t a t e  a n d  f e d e r a l  law.

034 0 1 0  llUv 6 M I 
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T h i s  p o l i c y  e n c o u r a g e s  t h e  level o f  p u b l i c  p a r t i c i p a t i o n  
n e c e s s a r y  t o  e f f e c t i v e l y  c a r r y  o u t  t h e  g o a l s  o f  S A R A  T i t l e  III 
a n d  H B  566. H o w e v e r ,  it is j e o p a r d i z e d  b y  g r o w i n g  f e a r s  on the 
p a r t  of  t h e  l o c a l  g o v e r n m e n t s  and t h e  L E P C  m e m b e r s  a b o u t  what, 
if any, l i a b i l i t y  m a y  b e  a t t a c h e d  t o  m e m b e r s h i p  o n  a n  LEPC.
T h i s  u n c e r t a i n t y  n o w  e x t e n d s  to t h e  S E R C  m e m b e r s  a s  w e l l  and 
i m p e d e s  o u r  a b i l i t y  t o  a c c o m p l i s h  o u r  s t a t u t o r y  d u t i e s .
A l t h o u g h  m e m b e r s  of t h e  C o u n c i l  h a v e  n o t  y e t  b e e n  a p p o i n t e d ,  it 
is r e a s o n a b l e  t o  a s s u m e  t h e  same q u e s t i o n s  w i l l  a r i s e  in 
r e l a t i o n  t o  i t s  a c t i v i t i e s  and m e m b e r s .  T h i s  c o n c e r n  m a y  
r e s u l t  in s o m e  c a n d i d a t e s  b e i n g  u n w i l l i n g  t o  a c c e p t  a p p o i n t m e n t  
w i t h o u t  r e a s s u r a n c e  a b o u t  the d e g r e e  o f  p o t e n t i a l  l i a b i l i t y  
t h e y  m a y  b e  a s s u m i n g .

B e f o r e  n a r r o w i n g  th i s  r e q u e s t  t o  t h e  s p e c i f i c  q u e s t i o n s ,  I wa n t  
y o u  to  k n o w  t h a t  I a p p r e c i a t e  t h e  l i k e l i h o o d  t h a t  m o s t  fe a r  of 
l i a b i l i t y  is h y p o t h e t i c a l .  H o w e v e r ,  t h e  f e a r  is r e a l  a n d  no 
o n e  w a n t s  to  t a k e  a n y  s i g n i f i c a n t  c h a n c e ,  o r  p e r h a p s  e v e n  a 
s l i g h t  c h a n c e ,  o f  b e i n g  s u e d  for d a m a g e s  a s s o c i a t e d  w i t h  a 
h a z a r d o u s  s u b s t a n c e  o r  o i l  spill i n c i d e n t .  T h e  c o s t  o f  d e f e n s e  
a l o n e ,  as w e  w e l l  k n o w  c o u l d  b a n k r u p t  a n y o n e .

S p e c i f i c a l l y  o u r  q u e s t i o n s  are:

1. W h a t  l i a b i l i t y ,  if  any, m a y  e x i s t  f o r  t h e  S E R C  o r  the 
C o u n c i l  a s  s t a t e  a g e n c i e s  o r  e n t i t i e s ?

2. W h a t  l i a b i l i t y ,  if  any, d o  t h e  m e m b e r s  o f  t h e  S E R C  
a c c r u e  d u e  to t h e i r  a c t i v i t i e s ,  o r  i n a c t i v i t y ,  as SE R C  
m e m b e r s ?  If t h e r e  is l i a b i l i t y ,  w i l l  t h e  s t a t e  
r e p r e s e n t  a n d  i n d e m n i f y  t h e  m e m b e r s  s h o u l d  a n  a w a r d  
b e  m a d e ?  (It is i m p o r t a n t  t o  r e m e m b e r  t h a t  s o m e  
m e m b e r s  a r e  a p p o i n t e d  t o  r e p r e s e n t  b u s i n e s s ,  l o c a l  
g o v e r n m e n t s ,  a n d  o t h e r  s p e c i f i c  i n t e r e s t s . )

3. If t h e  s t a t e  w i l l  r e p r e s e n t  a n d  i n d e m n i f y  t h e  S E R C  
m e m b e r s ,  a r e  t h e r e  any l i m i t s ,  ( f o r  e x a m p l e  g r o s s  
n e g l i g e n c e  or i n t e n t i o n a l  a c t s ) ?  If t h e r e  a r e  s u c h  
l i m i t s ,  p l e a s e  g i v e  e x a m p l e s  o f  w h a t  m a y  c o n s t i t u t e  

s u c h  a c t s .

4. Q u e s t i o n s  2 a n d  3 a l s o  p e r t a i n  t o  t h e  H a z a r d o u s  
S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l  a n d  its 
m e m b e r s .

5. W h e r e  a n  L E P C  is f o r m e d  u n d e r  t h e  a u s p i c e s  o f  a l ocal
g o v e r n m e n t ,  d o e s  t h e  l ocal g o v e r n m e n t  r u n  t h e  r i s k  of

l i a b i l i t y ?

6. W h a t  a r e  t h e  l i a b i l i t y  r i s k s  t o  a n  L E P C  Dr i t s  

i n d i v i d u a l  m e m b e r s ?
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7. If  t h e r e  a r e  l i a b i l i t y  r i s k s  a s s o c i a t e d  w i t h
a c t i v i t i e s  of  a n  LEPC, w i l l  t h e  S t a t e  r e p r e s e n t  and 
i n d e m n i f y  t h e  L E PC, the l o c a l  g o v e r n m e n t  u n d e r  w h i c h  
it is f o r m e d ,  a n d  its m e m b e r s ?  A r e  t h e r e  l i m i t s  to the 
c o v e r a g e  f o r  g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  a c t s ?  If 
s o  w h a t  a r e  e x a m p l e s  of a c t s  t h a t  m i g h t  t r i g g e r  a 
l i m i t a t i o n  o n  c o v e r a g e .

I h a v e  n o t  t r i e d  t o  l i s t  t h e  d u t i e s  of t h e  S E R C ,  L E P C s  or 
C o u n c i l ,  a l t h o u g h  it is a p p a r e n t  t h a t  t h e  a n s w e r s  t o  t h e  
q u e s t i o n s  a r e  d r i v e n  b y  t h e  d u t i e s .  T h e  b e s t  s o u r c e  is the 
l a w s  t h e m s e l v e s ,  e s p e c i a l l y  s i n c e  S A R A  T i t l e  III is s t i l l  
r e l a t i v e l y  n e w  a n d  H B  5 6 6  w a s  j u s t  p a r s e d  iby t h e  G o v e r n o r .

t<\
S h o u l d  y o u r  r e v i e w  s u g g e s t  t h e r e  is aVi’y s i g n i f i c a n t  r i s k  o f  
l i a b i l i t y  f o r  t h e  m e m b e r s  o f  a n y  of  t h e s e  t h r e e  e n t i t i e s ,  
e s p e c i a l l y  if t h e  s t a t e  w i l l  n o t  f u l l y  r e p r e s e n t  a n d  i n d e m n i f y  
them, I w o u l d  a p p r e c i a t e  s u g g e s t i o n s  for a l e g i s l a t i v e  " f i x " . J  
T h e  g o a l s  of S A R A  T i t l e  I I I  a n d  H B  566 c a n n o t  b e  m e t  if t h e  
p a r t i c i p a n t s  i n  t h e  a c t i v i t i e s ,  l o c a l  g o v e r n m e n t s ,  o r  the S t a t e  
a r e  s u b j e c t  t o  l i a b i l i t y  f o r  t h e i r  p a r t i c i p a t i o n .

T h e r e  a r e  v o l u m i n o u s  m a t e r i a l s  c o n c e r n i n g  S E R C  a n d  S A R A  T i t l e  
I I I  t h a t  m a y  b e  r e l e v a n t  t o  l i a b i l i t y  i s s u e s .  A n  a t t a c h e d  
D e c e m b e r  28, 1 9 87, m e m o  f r o m  a K e n t u c k y  A s s i s t a n t  A t t o r n e y  
G e n e r a l  m a y  b e  p a r t i c u l a r l y  h e l p f u l .  A l s o  a t t a c h e d  a r e  m e m o s  
f r o m  t w o  L E P C  c h a i r s  e x p r e s s i n g  t h e i r  l i a b i l i t y  c o n c e r n s .

P l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  o r  C a m i l l e  S t e p h e n s  o f  D E C ' S  
S p i l l  P r e v e n t i o n ,  P l a n n i n g  a n d  M a n a g e m e n t  s t a f f  a t  4 6 5 - 2 6 3 0 .

T h a n k  f o r  y o u r  a s s i s t a n c e  w i t h  t h i s  i m p o r t a n t  m a t t e r .

A t t a c h m e n t s



bcc: C a m i l l e  S t e p h e n s



MEMORANDUM

TO: C O L O N E L  M I K E  M O L L O Y
C H A I R M A N ,  K E N T U C K Y  E M E R G E N C Y  R E S P O N S E  C O M M I S S I O N

F ROM: G R E G  H O L M E S ,  A S S I S T A N T  A T T O R N E Y  G E N E R A L

&
RE: A S S E S S M E N T  O F  L I A B I L I T Y  O F  S T A T E  C O M M I S S I O N  A N D

L O C A L  C O M M I T T E E S  A P P O I N T E D  P U R S U A N T  T O  S A R A

D A T E :  D E C E M B E R  28, 1987

At y o u r  r e q u e s t  I h a v e  p r e p a r e d  the f o l l o w i n g  a s s e s s m e n t  
of the p o t e n t i a l  l i a b i l i t y  of the s t a t e  c o m m i s s i o n  a n d  the local 
c o m m i t t e e s  a p p o i n t e d  p u r s u a n t  to T i t l e  III of t h e  S u p e r  Fu n d  
A m e n d m e n t s  a n d  R e a u t h o r i z a t i o n  A c t  of 1986 ( h e r e i n a f t e r  "SARA"). 
T h i s  a s s e s s m e n t  c o n s t i t u t e s  m y  l e g a l  o p i n i o n  b a s e d  on an a n a l y s i s  
of e x i s t i n g  s t a t u t e s  a n d  c a s e  law.

T h e  p o t e n t i a l  l i a b i l i t y  of t h e  c o m m i s s i o n  or c o m m i t t e e  
m u s t  be t h o u g h t  of in t w o  d i s t i n c t  w a y s :  t h e  l i a b i l i t y  of t h e
c o m m i s s i o n  o r  c o m m i t t e e  i t s e l f  a n d  t h e  l i a b i l i t y  of t h e  i n d i v i­
d u a l  c o m m i s s i o n e r s  or  c o m m i t t e e  m e m b e r s .  It a p p e a r s  t h a t  the 
c o m m i s s i o n  o r  c o m m i t t e e  i t s e l f  w i l l  n o t  be l i a b l e  u n l e s s  it  f a ils 
to c o m p l y  w i t h  a m a n d a t o r y  r e q u i r e m e n t  s p e l l e d  o u t  in T i t l e  III 
o f  SARA. F o r  e x a m p l e ,  s h o u l d  t h e  c o m m i s s i o n  or  a c o m m i t t e e  fail 
to c o m p l y  w i t h  t h e  t i m e  t a b l e  m a n d a t e d  in t h e  f e d e r a l  s t a t u t e ,  
a n d  s h o u l d  a n y  f u t u r e  d a m a g e s  t o  a n y  p e r s o n  o r  c o m p a n y  a c c r u e  
f r o m  such f a i l u r e ,  t h e r e  c o u l d  be p o t e n t i a l  l i a b i l i t y  u n d e r  the 
p r o v i s i o n s  o f  T i t l e  III. T i t l e  I I I  d o e s  a u t h o r i z e  p e r s o n s  to  
s e e k  i n j u n c t i v e  r e l i e f  ( t h a t  is o r d e r s  f r o m  t h e  f e d e r a l  c o u r t s  • 
r e q u i r i n g  t h e  c o m m i s s i o n  or  c o m m i t t e e  to u n d e r t a k e  a m a n d a t e d  
a c t i v i t y  or to r e f r a i n  f r o m  a f o r b i d d e n  a c t i v i t y )  in m a t t e r s  
c o n c e r n i n g  t h e  e n f o r c e m e n t  of t h e  p r o v i s i o n s  of t h e  s t a t u t e .

W i t h  r e g a r d  t o  t h e  p o t e n t i a l  l i a b i l i t y  of i n d i v i d u a l  
c o m m i s s i o n  or  c o m m i t t e e  m e m b e r s ,  all a t t o r n e y s  w i t h  w h o m  I h a v e  
s p o k e n  as w e l l  as m y  o w n  r e s e a r c h  i n d i c a t e  t h a t  w h i l e  w e  c a n n o t  
be c e r t a i n ,  it a p p e a r s  at t h i s  p o i n t  t h a t  i n d i v i d u a l  c o m m i s s i o n  
a n d  c o m m i t t e e  m e m b e r s  w o u l d  n o t  be l i a b l e  u n l e s s :  a) t h e y  fa i l  to 
c o m p l y  w i t h  t h e  m a n d a t e d  r e q u i r e m e n t  as d i s c u s s e d  in t h e  p a r a­
g r a p h  a b o v e ;  a n d  b) s u c h  f a i l u r e  w a s  d u e  to g r o s s  n e g l i g e n c e  or 
w i l l f u l  m i s c o n d u c t .

F i n a l l y ,  it is i m p o r t a n t  to no t e  t h a t  c o m m i s s i o n  and 
c o m m i t t e e  m e m b e r s ,  b e i n g  a p p o i n t e d  p u r s u a n t  t o  s t a t e  l a w  to c a r r y  
o u t  s t a t e - m a n d a t e d  f u n c t i o n s ,  are a g e n t s  of t h e  s t a t e  w i t h  all 
t h e  a t t e n d a n t  i m m u n i t i e s  f r o m  l i a b i l i t y  c o n f e r r e d  b y  l a w  u p o n  
a p p o i n t e e s  to  o t h e r  s t a t e  b o a r d s ,  c o m m i s s i o n s , a n d  a g e n c i e s .



FROM: ; Steven O ’Connor, Interim Chair
. Kenai P en insu la  Local E m ergency  Planning Com m ittee
»i

S U S J :  * LEPC Budget an d  co n ce rn s  

DATE: i January  10, 1990

TO: Commissioner Dennis Kelso, Chair
State Emergency R esponse Commission

The Kenai Peninsula Local E m erg en cy  P lanning Com m ittee would like to 
submit a draft budget for considera tion  by the  S ta te  E m ergency  R e s p o n s e  
Com m ission. This budge t is jus t a  preliminary draft a s  we have  not had  time 
to develop a workplan. As soon  a s  the workplan is com ple te  we will h av e  a  
be tter idea  of our fiscal n e ed s .

O ur LEPC has  met a n d  e s tab lish ed  a  s ieering  committee to  draft bylaws an d  
look at short term work objectives. The next full meeting of the  K ena5 P en in su la  
LEPC is scheduled  for J an u a ry  22, 1990. At tha t meeting th e  draft bylaws will 
be  p re sen te d  for considera tion  along with this b u d g e t  D ave McDowell is a lso  
sch ed u led  to review the  S E R C  workplan with the  group with an  e m p h a s is  on 
how the S E R C  workplan will provide gu id an ce  for the  d ev e lo p m en t of our local 
workplan; I have a t ta ch e d  an  a g e n d a  for your consideration .

Also a t tach ed  are  so m e  c o n c e rn s  that h av e  co m e  up that th e  LEPC would 
apprecia te  your office or the  S ta te  E m ergency  R esp o n se  Com m ission  
add ress ing  for us. T h e s e  q u es t io n s  may have  a lready  b e e n  a d d re s s e d  in 
o ther a re a s .  If you have  any q u es t io n s  to clarify the  a t ta ch e d  questions  p le a se  
feel free to call R oss  Kinney, F inance  Director or Phil R ee v e s ,  A ssistant
Borough Attorney for the  Kenai P en in su la  Borough at 262-4441.

i
At this time I intend to be p re s e n t  at the S E R C  meeting sch e d u le d  for J an u a ry  
1 2 ,1 9 9 0 ito answ er any  qu es t io n s .  T hank  you ior your time and  considera tion .

i
Sincerely ,

m \ ' j
‘■'Steven O 'Connor, Jntenm C hair 

Kenai Pen insu la  Local E m erg en cy  
P lann ing jC om m ittee

cc: Linda VanHouten 
cc: Dav^ McDowell
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MEMORANDUM

TO: C O L O N E L  M I K E  M O L L O Y
C H A I R M A N , K E N T U C K Y  E M E R G E N C Y  R E S P O N S E  C O M M I S S I O N

FROM: G R E G  H O L M E S ,  A S S I S T A N T  A T T O R N E Y  G E N E R A L

RE: A S S E S S M E N T  O F  L I A B I L I T Y  O F  S T A T E  C O M M I S S I O N  A N D
L O C A L  C O M M I T T E E S  A P P O I N T E D  P U R S U A N T  T O  S A R A

D A T E :  D E C E M B E R  28, 1987

A t  y o u r  r e q u e s t  I h a v e  p r e p a r e d  t h e  f o l l o w i n g  a s s e s s m e n t  
of the p o t e n t i a l  l i a b i l i t y  of the s t a t e  c o m m i s s i o n  a n d  the local 
c o m m i t t e e s  a p p o i n t e d  p u r s u a n t  to T i t l e  III of t h e  S u p e r  Fu n d  
A m e n d m e n t s  a n d  R e a u t h o r i z a t i o n  A c t  of 19 8 6  ( h e r e i n a f t e r  "SARA"). 
T h i s  a s s e s s m e n t  c o n s t i t u t e s  m y  l e g a l  o p i n i o n  b a s e d  on an a n a l y s i s  
of e x i s t i n g  s t a t u t e s  a n d  c a s e  law.

T h e  p o t e n t i a l  l i a b i l i t y  of t h e  c o m m i s s i o n  or c o m m i t t e e  
m u s t  be t h o u g h t  of in t w o  d i s t i n c t  w a y s :  t h e  l i a b i l i t y  of t h e
c o m m i s s i o n  or c o m m i t t e e  i t s e l f  and t h e  l i a b i l i t y  of t h e  i n d i v i­
d u a l  c o m m i s s i o n e r s  or c o m m i t t e e  m e m b e r s .  It  a p p e a r s  t h a t  the 
c o m m i s s i o n  o r  c o m m i t t e e  i t s e l f  w i l l  n o t  be l i a b l e  u n l e s s  i t  fails 
to c o m p l y  w i t h  a m a n d a t o r y  r e q u i r e m e n t  s p e l l e d  o u t  i n  T i t l e  III 
of SARA. F o r  e x a m p l e ,  s h o u l d  t h e  c o m m i s s i o n  or  a c o m m i t t e e  fail 
to c o m p l y  w i t h  +*he t i m e  t a b l e  m a n d a t e d  in t h e  f e d e r a l  s t a t u t e ,  
a n d  s h o u l d  a n y  f u t u r e  d a m a g e s  t o  a n y  p e r s o n  o r  c o m p a n y  a c c r u e  
f r o m  s u c h  f a i l u r e ,  t h e r e  c o u l d  be p o t e n t i a l  l i a b i l i t y  u n d e r  the 
p r o v i s i o n s  of T i t l e  III. T i t l e  I I I  d o e s  a u t h o r i z e  p e r s o n s  to 
s e e k  i n j u n c t i v e  r e l i e f  ( t h a t  is o r d e r s  f r o m  t h e  f e d e r a l  c o u r t s  • 
r e q u i r i n g  t h e  c o m m i s s i o n  or c o m m i t t e e  to u n d e r t a k e  a m a n d a t e d  
a c t i v i t y  or t o  r e f r a i n  f r o m  a f o r b i d d e n  a c t i v i t y )  in m a t t e r s  
c o n c e r n i n g  t h e  e n f o r c e m e n t  of t h e  p r o v i s i o n s  of t h e  s t a t u t e .

W i t h  r e g a r d  to t h e  p o t e n t i a l  l i a b i l i t y  of i n d i v i d u a l  
c o m m i s s i o n  or c o m m i t t e e  m e m b e r s ,  a l l  a t t o r n e y s  w i t h  w h o m  I h a v e  
s p o k e n  as w e l l  as m y  o w n  r e s e a r c h  i n d i c a t e  t h a t  w h i l e  w e  c a n n o t  
be c e r t a i n ,  it a p p e a r s  at t h i s  p o i n t  t h a t  i n d i v i d u a l  c o m m i s s i o n  
a n d  c o m m i t t e e  m e m b e r s  w o u l d  n o t  be l i a b l e  u n l e s s :  a) t h e y  f a i l  to 
c o m p l y  w i t h  t h e  m a n d a t e d  r e q u i r e m e n t  as d i s c u s s e d  in the p a r a­
g r a p h  a b o v e ;  a n d  b) s u c h  f a i l u r e  w a s  d u e  to g r o s s  n e g l i g e n c e  or 
w i l l f u l  m i s c o n d u c t .

F i n a l l y ,  it is i m p o r t a n t  to n o t e  t h a t  c o m m i s s i o n  and 
c o m m i t t e e  m e m b e r s ,  b e i n g  a p p o i n t e d  p u r s u a n t  t o  s t a t e  l a w  t o  c a r r y  
o u t  s t a t e - m a n d a t e d  f u n c t i o n s ,  are a g e n t s  of the s t a t e  w i t h  all 
t h e  a t t e n d a n t  i m m u n i t i e s  f r o m  l i a b i l i t y  c o n f e r r e d  by  l a w  u p o n  
a p p o i n t e e s  to  o t h e r  s t a t e  b o a r d s ,  c o m m i s s i o n s ,  a n d  a g e n c i e s .



V O R T H  S L O P E  B O R O U G H
3AR R 0W  GAS FIELD DEVELOPMENT PROJECT
P 0 . Box 1170 Barrow, Alaska 99723 . Phone: 9 0 7-8S2-7779

Fax 907.852-8971

A p r i l  3, 1990

Ms. L i n d a  V a n  H o u t e n
S A R A  T i t l e  111 C o o r d i n a t o r
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n
P.O. B o x  0
J u n e a u ,  A l a s k a  9 9 8 1 1 - 1 8 0 0

D e a r  Ms. V a n  H o u t e n ;

T h e  P r u d h o e  B a y  A r e a  L E P C  m e m b e r s h i p  is c o n c e r n e d  a b o u t  the a r e a  
o f  l i a b i l i t y  in r e g a r d s  to t h e i r  p a r t i c i p a t i o n  a n d  a c t i v i t y
w i t h i n  t h e  f r a m e w o r k  o f  t h e  LEPC.

A s  c o o r d i n a t o r ,  I h a v e  b e e n  r e q u e s t e d  to  q u e r y  S E R C  a n d  r e l a y  a
r e s p o n s e  r e g a r d i n g  p o t e n t i a l  l i a b i l i t y  in t h e  f o l l o w i n g  a r e a s :

1. W h a t  is t h e  n a t u r e  o f  l i a b i l i t y  c o v e r a g e  f o r  L E P C  m e m b e r s ?
2. W h a t  is t h e  e x t e n t  o f  l i a b i l i t y  c o v e r a g e ?
3. W h o  is r e s p o n s i b l e  f o r  l i a b i l i t y  c o v e r a g e  f o r  m e m b e r s ?
4. W h e n  is t h e  m e m b e r s h i p  c o v e r e d  a n d  h o w ?
5. Is t h e  m e m b e r s h i p  c o v e r e d  p r o f e s s i o n a l l y  a n d  p e r s o n a l l y ?
6. I s  t h e  m e m b e r s h i p  c o v e r e d  a g a i n s t  c i v i l  or c r i m i n a l

l i a b i l i t y ?  < , .

I u n d e r s t a n d  t h a t  t h e  q u e s t i o n  o f  l i a b i l i t y  f o r  L E P C  m e m b e r s h i p  
is an  a r e a  y e t  t o  b e  c o m p l e t e l y  c l a r i f i e d .  H o w e v e r ,  t h e  s u b j e c t  
r e m a i n s  a t i m e l y  c o n c e r n  f o r  t h e  P r u d h o e  B a y  A r e a  m e m b e r s h i p .  I
a p p r e c i a t e  y o u r  a d d r e s s  t o  t h i s  t o p i c .  O u r  n e x t  m e e t i n g  is
s c h e d u l e d  f o r  A p r i l  23, 1990. If y o u r  s c h e d u l e  p e r m i t s ,  pleiase
r e s p o n d  b e f o r e  t h i s  d a t e .  I f  I c a n  b e  o f  f u r t h e r  a s s i s t a n c e  to
you, p l e a s e  c o n t a c t  m e  a t  y o u r  c o n v e n i e n c e ,  8 5 2 - 2 6 1 1 ,  ext. 247.

Ba y  A r e a  L E P C

cc: D a v i d  M c D o w e l l
D i v i s i o n  o f  E m e r g e n c y  S e r v i c e s



!
FROM: ; Steven O ’Connor, Interim Chair

. Kenai P en insu la  Local E m ergency  Planning C om m itteeI
i

S U 3 J :  • LEPC B udget and  co n ce rn s  

DATE: i January  10, 1990

TO: ■ Commissioner Dennis Kelso, Chair
State Emergency Response Commission

The Kenai Peninsula  Local E m ergency  Planning Committee would like to 
submit a ’draft budget for consideration  oy the  State  E m ergency  R e sp o n se  
Com m ission. This budget is just a  preliminary draft a s  we have  not had  time 
to develop  a workplan. As so o n  a s  the workplan is com ple te  we will have  a  
better idea  of our fiscal n eed s .

O ur LEPC has met an d  es tab lished  a  s teering  committee to draft bylaws and  
look at short term work objectives. The next full meeting of the  Kenai P en in su la  
LEPC is schedu led  for J an u a ry  22, 1990. At that meeting th e  draft bylaws will 
be p re sen te d  for considera tion  along with this b u d g e t  D ave McDowell is a lso  
sch ed u led  to review the  S E R C  workplan with the group with an  e m p h as is  on 
how the S E R C  workplan will provide gu id an ce  for the d ev e lo p m en t of our local
workplan- I have a t ta ch e d  an  a g e n d a  for your consideration.

•

Also a t tach ed  are  so m e  co n ce rn s  that h av e  com e up tha t th e  LEPC would
apprecia te  your office or the  S ta te  E m ergency  R esp o n se  C om m ission
address ing  for us. T h e s e  q u es t io n s  may have  already b e e n  a d d re s s e d  in
other a re a s .  If you have  any q u es t io n s  to clarify the a t ta ch e d  q u es tions  p le a se
feel free to call R oss  Kinney, F inance  Director or Phil R ee v e s ,  A ssistant

’ Borough ^Attorney for the Kenai P en insu la  Borough at 262-4441 . 
i

At this time I intend to be p re s e n t  at the S E R C  meeting sch e d u le d  for J an u a ry  
1 2 ,1 9 9 0 ito an sw er any q ues tions . T hank  you for your time an d  consideration .

i
Sincere ly ,

/s>  i d  -
‘■'Steven O ’Connor, Intenm Chair 

Kenai Pen insu la  Local E m ergency  
P lan n in g ‘Com m ittee

cc: Linda VanHouten 
cc: Davq McDowell

• • ••
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; Q U E S T I O N S  F O R  S E R C  R E G A R D I N G  L E P C  F I N A N C I N G
! A N D  L I A B I L I T I E S  O F  M E M B E R S  O P  A  L E P CI

1.! W i l l  t h e  S E R C  a c c o u n t  f o r  ana a l l o c a t e
f u n d i n g / e x p e n d i t u r e s  of t h e  L E P C ' s  or  w i l l  t h e  L E P C ' s  c o n t r o l  
t h e i r  o w n  f i n a n c e s ?  If t h e  l a t t e r ,  we p r o p o s e  t h a t  t h e  B o r o u g h  
a d m i n i s t e r  L E P C  f i n a n c e s  as a n  a g e n c y  fund; i.e., a c c o u n t  for 
r e c e i p t s  a n d  d i s b u r s e m e n t s  o f  f u n d s  b a s e d  o n  t h e  L E P C ' s  b u d g e t  
w h i c h  r e m a i n s  u n d e r  the L E P C ' s  d i s c r e t i o n  a n d  c o n t r o l .  T h i s  wi l l  
a l l o w  t h e  L E P C  t o  m e e t  t h e  S t a t e  a n d  F e d e r a l  s i n g l e - a u d i t  
r e q u i r e m e n t s  w i t h o u t  a d d i t i o n a l  e x p e n s e .

ii
2.: L E P C  m e m b e r s  a r e  a p p a r e n t l y  c o v e r e d  b y  t h e  S t a t e  of 

A l a s k a  w o r k m e n ' s  c o m p e n s a t i o n  c o v e r a g e  u n d e r  AS 2 3 . 3 0 . 2 1 2 .  W i l l  
v o l u n t e e r  s u b c o m m i t t e e  m e m b e r s  o f  t h e  L E P C  w h o  are n o t  L E P C  
m e m b e r s : a p p r o v e d  b y  the S t a t e  b e  c o v e r e d  b y  S t a t e  w o r k e r ' s  c o m p  
p o l i c i e s ,  a n d  w h a t  w i l l  be  t h e  p r o c e d u r e  f o r  n o t i f i c a t i o n  a n d  
a c c e p t a n c e  o f  s u c h  s u b c o m m i t t e e  m e m b e r s  by  t h e  C E R C  f o r  s u c h  
c o m p e n s a t i o n  c o v e r a g e ?

i '1
3.* A r e  L E P C  m e m b e r s  ( a n d  s u b c o m m i t t e e  m e m b e r s )  c o v e r e d  

u n d e r  t h e  S t a t e ' s  g e n e r a l  l i a b i l i t y  c o v e r a g e  p a r t i c u l a r l y  f o r  
a u t o m o b i l e  l i a b i l i t y ?  A r e  t h e r e  a n y  p a r t i c u l a r  i n s u r a n c e  
r e q u i r e m e n t s  w h i c h  t h e  S t a t e  w i l l  i m p o s e  u p o n  L E P C  a n d  
s u b c o m m i t t e e  m e m b e r s  f o r  u t i l i z a t i o n  o f  t h e i r  p e r s o n a l  
a u t o m o b i l e s  i n  c o n n e c t i o n  w i t h  t h e i r  L E P C  s e r v i c e ?

|
4.! A r e  L E P C  m e m b e r s  c o v e r e d  b y  a n y  s t a t e  p u b l i c  o f f i c i a l s  

l i a b i l i t y  c o v e r a g e ?  W i l l  t h e  S t a t e  c o m m i t  t o  p r o v i d i n g  l e g a l  
d e f e r .S 6 i  f o r  L E P C  m e m b e r s  i n  t h e  e v e n t  t h e y  a r e  n a m e d  d e f e n d a n t  i n  
a legal! a c t i o n  b a s e d  u d o u  t h e i r  L E P C  s e r v i c e ?

i
C o m m e n t . A S  0 9 - 5 0 . 2 5 0  p r o v i d e s  i m m u n i t y  f o r  t h e  S t a t e  and 

i t s  a g e n c i e s  f r o m  t o r t  a c t i o n s  a r i s i n g  f r o m  d i s c r e t i o n a r y  
a c t i v i t i e s .  T h i s  i s  o b v i o u s l y  a l i m i t e d  i m m u n i t y ,  a n d  o u r  
B o r o u g h ; R i s k  M a n a g e m e n t  p o l i c y  i s  t o  i n s u r e  o u r  e l e c t e d  o f f i c i a l s  
w h o  a r e ; c o v e r e d  b y  a s i m i l a r  ( b u t  b r o a d e r )  m u n i c i p a l  i m m u n i t y  
u n d e r  AS 0 9 . 6 5 . 0 7 0 .  A S  2 6 . 2 0 . 1 4 0  p r o v i d e s  a m u c h  b r o a d e r  
i m m u n i t y  f o r  t h e  S t a t e ,  i t s  a g e n t s  a n d  r e p r e s e n t a t i v e s  i n  
a c t i v i t i e s  u n d e r  t h a t  c h a p t e r  o n  c i v i l  d e f e n s e .  T h e r e  is n o  
s i m i l a r ; i m m u n i t y  p r o v i d e d  u n d e r  AS  2 6 . 2 3  w h i c h  i s  t h e  A l a s k a  
D i s a s t e r  A c t .  W h i l e  w e  a r e  a w a r e  t h a t  s o m e  p e o p l e  h a v e  c i t e d  A S  
2 6 . 2 0 . 1 4 0  i n  d i s c u s s i n g  i m m u n i t y  p r o v i s i o n s  f o r  d i s a s t e r  a c t i o n s ,  
w e  q u e s t i o n  t h i s  i n t e r p r e t a t i o n  p a r t i c u l a r l y  c o n s i d e r i n g  A S  
2 6 . 2 3 . 2 1 0  w h i c h  s e t s  o u t  t h e  r e l a t i o n s h i p  o f  t h e  A l a s k a  D i s a s t e r  
A c t  t o  t h e  c i v i l  d e f e n s e  s t a t u t e  b y  s t a t i n g ;  " T h e  A l a s k a  c i v i l  
d e f e n s e j s t a t u t e  (AS 2 6 . 2 0 ) ,  a p p l i e s  t o  p r e p a r e d n e s s ,  r e s p o n s e ,  
a n d  r e c o v e r y  f r o m  d i s a s t e r s  c a u s e d  b y  e n e m y  a t t a c k  e n d  o t h e r  
h o s t i l e | m i l i t a r y  o r  p a r a m i l i t a r y  a c t ion. T h e  p r o v i s i o n s  o f  t h i s  
c h a p r e r ; ( A S  2 6 . 2 3 ) ,  o t h e r  t h a n  AS  2 6 . 2 3 . 1 3 0 ,  a p p l y  n o  
p r e p a r e d n e s s ,  r e s p o n s e ,  a n d  r e c o v e r y  in  c a s e s  o f  n a t u r a l  a n d  
n o n m i l i t a r y  m a n - m a d e  d i s a s t e r s . "  It w o u l d  s e e m  t h a t  AS 2 6 . 2 3 . 2 1 0  
e x p r e s s l y  d e n i e s  a p p l i c a t i o n  o f  A S  2 6 . 2 0 . 1 4 0  i m m u n i t i e s  to  
a c t i o n s •u n d e r t a k e n  u n d e r  AS C h a p t e r  26 . 2 3 .
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5 23 .S0 .2 -tl A laska. Statltxs § 23 .30 .242

corporation , is an  em p loyee  o f th e  corporation  under t-VU ch ap ter. K o w . 
ever, an  a x e c n v e  o fficer  o f a co rpora tion  m a y  w a iv e  coverage  u n d e r  
th is ch ap ter, su b ject to the approval o f  the ’com m iss ioner  o f labor, 
n o tw ith s tan d in g  A S  22 .30 .245 (b ). N o tw ith s tan d in g  a n y  o th er  p ro v i­
sion o f th is  ch ap te r , an  e x e cu tiv e  o fficer o f a m un ic ip a l co rpora tion  or 
o f a ch ar itab le , re lig io u s , ed u ca tio n a l, or o ther nonp ro fit co rpora tion  
m ay  be b rough t w ith in  th e  coverage  o f  its in su ran ce co n trac t b y  the  
corporation  by sp e c ific a lly  in c lu d in g  th e  o fficer in  the co n trac t o f  in su r ­
ance. .The e lection  to b r in g  an  ex ecu tiv e  o fficer w ith in  the coverag e  
con tinues in  force for th e  period  th e  con trac t o f  in su ran ce  is in  e ffect. 
D u r in g  th a t  p eriod  an  e x e cu t iv e  o fficer b rough t w ith in  th e  co ve rag e  o f 
th e  in su ran ce  co n tra c t  is an  em p loyee o f the co rporation  u n d e r  th is  
chap ter. (5 2(8) ch  193 S L A  1959; am  ch 146 S L A  1962)

N O T E S TO D ECISIO N S

S-u Led is  Gordon v. B urpeiJ Coa^u. 
Co.. Sup. Cl  Op. No. 401 (File No. 716), 
<25 P.2d 602 (2667).

Cited io Cordon v. B u r t C o m a - .  Co., 
Sup, Cl  Op. No. 401 (FiU No. 716), <25 
.p.2d 602 (1B67).

Collateral references Si Am. Jur.
2d, Workmen's C cm p tasa tic s , I 177.

Sec.' 23 .30 -241 . S p e c i a l  o f f i c e r s  a s  e m p lo y e e s ,  (a ) A  sp ec ia l o ff i ­
cer appo in ted  u n d e r  A S  18 .65 .010 (a ) is  considered an  em p loyee u n d e r  
in is  ch ap ter  on ly  w h en  th e  p erson  is a c tu a lly  tr a v e lin g  or w o rk in g  as 
a special officer. T h e  w eek ly  w a g e  ea rn ed  in  th e  spec ia l o fficer ’s r e g u la r  

.. em p loym en t sh a ll b e  u sed  in  com p u tin g  th e  am ou n t o f com pen sa tion  to 
be aw arded . If a sp ec ia l o ffice r  h a s  no reg u la r  em p loym en t, th e  m in i­
m um  w age p e id  a  fu l l - t im e  s ta te  troop er sh a ll be used  in  com pu ting  th e  
am o u n t o f com pen sa tion  to  be aw ard ed .

Cd ) A n n u a l a p p ro p r ia t io n s  to  fun d  th e  coverage p rov id ed  for in  (a ) o f 
th is  section sh a ll b e  p rov id ed  for in  th e  budget o f th e  D e p a r tm e n t  o f 
ru h iic  S a fe ty . ($ 1 ch o S L A  1978)
1 S e c .! 23-30.242?) M e m b e r s  o f  s t a t e  b o a r d s  a n a  c o m m is s io n s  a s  

e m p lo y e e s , la j A  m em b e r  o f a  s ta te  board  or com m ission  is considered  
an  em ployee u n d e r  th is  ch ap te r  on iy  w h ile  the m em ber is a c tu a lly  
trav e lin g  or w o rk in g  a s  a  m em ber o f  th e  board  or com m ission . T h e  
m ax im u m  w eek ly  w a g e  sh a ll be u sed  in com pu ting  th e  am o u n t o f 
com pensation  to  b e  aw ard ed .

fo) A n n u a l  a p p ro p r ia t io n s  to fu n d  th e  coverage  p rov ided  fo r in  fa )  o f  
th is section  s h i l l  be p rov id ed  for in  th e  budget o f th e  O ffic e  o f the 
G overno r. (§ 1 ch 105 S L A  1969 ; am  § 54 ch 69 S L A  1970)
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1 . B ecit_al £  '

T h e r e  c u r r e n t l y  e x i s t  l i a b i l i t y  c o n c e r n s  b y  p e r s o n s  w h o  

c o n t r i b u t e  t h e i r  t i m e  a n d  s e r v i c e  to t h e  S t a t e  E m e r g e n c y  R e s p o n s e  

C o m m i s s i o n  ("SERC"), L o c a l  E m e r g e n c y  p l a n n i n g  C o m m i t t e e s  (''LEPCs;'), 

a n d  t h e  H a z a r d o u s  S u b s t a n c e  S p i l l  T e c h n o l o g y  R e v i e w  C o u n c i l  

( " HSSTRC"). By p r o v i d i n g  p r o t e c t i o n  a g a i n s t  l i a b i l i t y  c o s t s ,  th i s  

m e m o r a n d u m  of  a g r e e m e n t  is i n t e n d e d  as an i n t e r i m  m e t h o d  of 

i n s u r i n g  t h a t  such! p e r s o n s  w i l l  b e  w i l l i n g  to p r o v i d e  a s s i s t a n c e  to 

t h e  SERC, LEPCs, a n d  t h e  H S S T R C .  T h i s  a g r e e m e n t  is e n t e r e d  in t o  

b e t w e e n  t h e  D e p a r t m e n t  o f  Law, t h e  D i v i s i o n  of R i s k  M a n a g e m e n t  in 

t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  a n d  t h e  C o m m i s s i o n e r  of 

E n v i r o n m e n t a l  C o n s e r v a t i o n  o n  b e h a l f  o f  t h e  SERC, L E P C s ,  a n d  t h e  

H S S T R C .

2. S t a t e  D e f e n s e  of  C l a i m s

T h e  S t a t e  o f  A l a s k a  (State) a g r e e s  t o  d e f e n d  t h e  S E R C - a n d  

i t  m e m b e r s ,  S E R C - a p p r o v e d  L E P C s  a n d  t h e i r  m e m b e r s ,  a n d  t h e  H S S T R C  

a n d  its m e m b e r s  a g a i n s t  a l l  n o n - i n s u r e d  c l a i m s  a r i s i n g  f r o m  t h e i r  

a c t s  o r  o m i s s i o n s  o c c u r r i n g  w i t h i n  t h e  c o u r s e  a n d  s c o p e  of 

s t a t u t o r i l y  a u t h o r i z e d  a c t i v i t i e s  on  b e h a l f  o f  t h e  S E R C ,  S E R C -  

a p p r o v e d  LEPCs, a n d  t h e  H S S T R C .  W h e n  d e f e n s e  is p r o v i d e d  u n d e r  

t h i s  a g r e e m e n t ,  t h e  S t a t e  w i l l  s e l e c t  a n d  r e t a i n  c o u n s e l  to 

r e p r e s e n t  t h e  m e m b e r s  a n d  e n t i t i e s  c o v e r e d  b y  t h i s  a g r e e m e n t .  T h e  

S t a t e  w i l l  n o t  b e  o b l i g a t e d  t o  p a y  e x p e n s e s  o f  d e f e n s e  c o u n s e l

MEMORANDUM OF AGREEMENT



i n d e p e n d e n t l y  r e t a i n e d  b y  m e m b e r s  a n d  e n t i t i e s  w i t h o u t  t h e  a p p r o v a l  

o f  t h e  D i v i s i o n  o f  R i s k  M a n a g e m e n t .

3 . J n d e m n i f i c a t i o n

T h e  s t a t e  a g r e e s  t o  i n d e m n i f y  t h e  S E R C ,  S E R C - a p p r o v e d  

L E P C s ,  t h e  H S S T R C ,  a n d  t h e i r  m e m b e r s  f o r  n o n - i n s u r e d  j u d g m e n t s  

a r i s i n g  f r o m  t h e i r  a c t s  o r  o m i s s i o n s  o c c u r r i n g  w i t h i n  t h e  c o u r s e  

a n d  s c o p e  o f  s t a t u t o r i l y  a u t h o r i z e d  a c t i v i t i e s  o n  b e h a l f  o f  t h e  

SERC, S E R C - a p p r o v e d  L E P C s ,  t h e  H S S T R C ,  e x c e p t  t h a t  t h e  S t a t e  w i l l  

n o t  i n d e m n i f y  f o r  j u d g m e n t s  f o r  d a m a g e s  r e s u l t i n g  f r o m  g r o s s

n e g l i g e n c e  o r  i n t e n t i o n a l  m i s c o n d u c t ,  o r  f o r  p u n i t i v e  d a m a g e s .

4. D e f i n i t i o n  o f  N o n - I n s u r e d  C l a i m s  a n d  J u d g m e n t s

A s  u s e d  in t h i s  a g r e e m e n t ,  " n o n - i n s u r e d  c l a i m s "  a n d

" n o n - i n s u r e d  j u d g m e n t s "  r e f e r  t o  a l l  o r  a p o r t i o n  of  a c l a i m  o r  

j u d g m e n t  ( i n c l u d i n g  a s e t t l e m e n t )  f o r  w h i c h  a m e m b e r  o r  e n t i t y  

c o v e r e d  b y  t h i s  a g r e e s  -»nt o r  a m e m b e r ' s  e m p l o y e r  is n o t  p r o t e c t e d  

b y  a p o l i c y  o f  i n s u r a n c e .  W h e r e  a p o r t i o n  o f  a c l a i m  is i n s u r e d ,  

t h e  S t a t e  w i l l  e n d e a v o r  t o  a r r i v e  a t  a c o o p e r a t i v e  a g r e e m e n t  w i t h  

t h e  i n s u r e r  f o r  p r o r a t i o n  o f  d e f e n s e  c o s t s  a n d  a s s i g n m e n t  of

d e f e n s e  c o u n s e l . .  I n  t h e  e v e n t  of i n a b i l i t y  t o  r e a c h  s u c h

a g r e e m e n t ,  t h e  S t a t e  w i l l ,  w i t h  p r i o r  w r i t t e n  a p p r o v a l ,  r e i m b u r s e  

t h e  m e m b e r  c o v e r e d  b y  t h i s  a g r e e m e n t  f o r  r e a s o n a b l e  n o n - i n s u r e d  

d e f e n s e  c o s t s  a n d  a t t o r n e y  f e e s  i n c u r r e d  i n  d e f e n s e  o f  c l a i m s .



5. N o t i c e  of  C l a i m

A  m e m b e r  o r  e n t i t y  c o v e r e d  by t h i s  a g r e e m e n t  a g a i n s t  wh o a  

a c l a i m  is m a d e  m u s t  s u b m i t  a w r i t t e n  r e q u e s t  for d e f e n s e  t o  the 

S t a t e  of  A l a s k a ,  D i v i s i o n  of  R i s k  M a n a g e m e n t  w i t h i n  30 d a y s  of 

k n o w l e d g e  o r  r e c e i p t  o f  a claim.

6. C o n d i t i o n s

T h e  S t a t e  w i l l  a p p e a r  and d e f e n d  a m e m b e r  o r  e n t i t y  

c o v e r e d  b y  t h i s  a g r e e m e n t  u n l e s s  a n d  u n t i l  it is d e t e r m i n e d  b y  the 

S t a t e  t h a t  t h e  c l a i m  d o e s  n o t  a r i s e  o u t  o f  a c t s  o r  o m i s s i o n s  

o c c u r r i n g  w i t h i n  t h e  c o u r s e  a n d  s c o p e  of  s t a t u t o r i l y  a u t h o r i z e d  

a c t i v i t i e s  o n  b e h a l f  o f  t h e  SERC, S E R C - a p p r o v e d  L E P C s ,  o r  the 

H S S T R C ,  o r  t h a t  t h e  a c t s  o r  o m i s s i o n s  c o m p l a i n e d  o f  a m o u n t e d  to 

g r o s s  n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t ,  in w h i c h  c a s e  t h e  S t a t e  m a y  

r e j e c t  d e f e n s e  o f  t h e  c l a i m .  T h e  S t a t e ' s  o b l i g a t i o n  t o  d e f e n d  and 

i n d e m n i f y  is f u r t h e r  c o n d i t i o n e d  u p o n  c o o p e r a t i o n  o f  t h e  m e m b e r  or 

e n t i t y  i n  d e f e n s e  a g a i n s t  t h e  c l a i m .  T h e  m e m b e r  o r  e n t i t y  s h all 

not, e x c e p t  a t  t h e i r  o w n  c o s t ,  a d m i t  l i a b i l i t y ,  v o l u n t a r i l y  m a k e  

a n y  p a y m e n t ,  a s s u m e  a n y  o b l i g a t i o n ,  o r  i n c u r  a n y  e x p e n s e ,  w i t h o u t  

p r i o r  a p p r o v a l  o f  t h e  D i v i s i o n  of  R i s k  M a n a g e m e n t .  F a i l u r e  to 

p r o v i d e  t i m e l y  n o t i c e  o f  a cla i m ,  c o n d u c t  p r e j u d i c i a l  t o  the 

S t a t e ' s  p o s i t i o n ,  o r  f a i l u r e  t o  c o o p e r a t e  in d e f e n s e  v o i d s  t h e  

S t a t e ' s  o b l i g a t i o n s  u n d e r  t h i s  a g r e e m e n t .
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7. R e c i s i o n  of  t h i s  A g r e e m e n t

T h i s  m e m o r a n d u m  o f  a g r e e m e n t  m a y  be  r e v o k e d  b y  t h e  S t a t e  

u p o n  30 d a y s  n o t i c e  t o  t h e  e n t i t i e s  c o v e r e d  b y  t h i s  a g r e e m e n t .

D A T E D -k.

D A T E D

D A T E D

C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
Dep^Trtintent-Qf L a w

B r a d  Thompsfoin, D e p u t y  D i r e c t o r  
D i v i s i o n  oi(/Risk M a n a g e m e n t  
D e p a r t m e n t  of A d m i n i s t r a t i o n

Sand<)hh S a n d o r  
Colrfmissioner
D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n
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TUNNING AND RiGHT-TO-KNOW 42 USCS § 11046

paragraph and served upon any person, the district court of the United 
{States for any district in which such person is found, resides, or 
if transacts business, upon application by the United States and after 

notice to such person, shall have jurisdiction to issue an order requiring 
./such person to appear and give testimony before the administrative law 
'i‘judge or to appear and produce documents before the administrative law 

judge, or both, and any failure to obey such order of the court may be 
punished by such court as a contempt thereof.

[Oct. 17, 1986, P. L. 99499, Title III, § 325, 100 Stat. 1753.)

$
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• HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Effective date of section:
Act Oct. 17, 1986, P. L. 99499, ft 4, 100 Stat. 1614, which appears as 
42 USCS § 9601 note, provides that this section is effective on enact- 
m e m  on Od. 17, 1M &

|il046. Civil actions
it) Authority to bring dril actions. (1) Citizen suits. Except as provided 
[ iubsection (e), any person may commence a civil action on his own
[ behalf against the following:    — ■
r .  (A) An owner or operator of* a facility for failure to do any of the 
f; following: j.

(i) Submit a followup emergency notice under section 304(c) [42 
USCS § 11004(c)].
(ii) Submit a material safety data sheet or a list under section 
311(a) [42 USCS 5 11021(a)].
(iii) Complete and submit an inventory form under section 312(a) 
[42 USCS § 11022(a)] containing tier I information as described in 
section 312(d)(1) [42 USCS 5 U022(dXl)] unless such requirement 
does not apply • by reason of the second sentence of section 
312(a)(2) [42 USCS § 11022(aX2)].
(iv) Complete and submit a toxic chemical release form under 
section 313(a) [42 USCS § 11023(a)],

(B) The Administrator for failure to do any of the following:
(i) Publish inventory forms under section 312(g) [42 USCS
5 11022(g)]. •
(ii) Respond to a petition to add or delete a chemical under section
313(eXO [42 USCS § 11023(eXl)] within 180 days after receipt of 
the petition. ,ju ,
(iii) Publish a toxic chemical release form under 313(g) [42 USCS 
§H023(g)]. *
(iv) Establish a computer database in accordance with section 
3130) [42 USCS |  110230)].
(v) Promulgate trade secret regulations under section 322(c) [42 
USCS § 11042(c)].,
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(vi) Render a decision in response to a petition under section 
322(d) [42 USCS § 11042(d)] within 9 months after receipt of the 

-petition,_________ ._______________   _______________L

42 USCS § 11046 Public H ealth  and Welfare

(C) The Administrator, a State Governor, or a State emergency 
response commission, for failure to provide a mechanism for public 
availability of information in accordance with section 324(a) [42 
USCS § 11044(a)]. 1 \
(D) A State Governor or a State emergency response commission for 
failure to respond to a request for tier II information under section 
312(e)(3) [42 USCS § 11022(eX3)] within 120 days after the date of 
receipt of the requ.eaL

(2) State or local suits. (A) Any State or local government may 
commence a civil action against an owner or operator of a facility for 1
failure to do any of the following: * j

(i) Provide notification to the emergency response commission in .j 
the State under section 302(c) [42 USCS § 11002(c)]. * J
(ii) Submit a material safety data sheet or a list under section g 
3 U(a) [42 USCS § 11021(a)]. V j
(iii) Make available information requested under section 311(c) [42 
USCS § 11021(c)]. • *•
(iv) Complete and submit an inventory form unoer section 312(a)
[42 USCS § 11022(a)] containing tier I information unless'such 
requirement does not apply by reason of the second sentence of 
section 312(aX2) [42 USCS § 11022(aX2)][.]. * J5

(B) Any State emergency response commission or local emergency J  
planning committee may commence a civil action against an owner or T 
operator of a facility for failure to provide information under section j  
303(d) [42 USCS § 11003(d)] or for failure to submit tier II informs- a 
tion under section 312(eXD [42 USCS § 11022]. f  3
(C) Any State may commence a civil action against the Administrator J  
for failure to provide information to the State under section 322(g)
[42 USCS § 11042(6)]. *

(b) Venue. (1) Any action under subsection (a) against an owner or 
operator of a facility shall be brought in the district court for the district;, 
in which the alleged violation occurred. * v
(2) Any action under subsection (a) against the Administrator may be 
brought in the United States District Court for the District of Columbia. J

(c) Relief. The district court shall have jurisdiction in actions brought 
under subsection (a) against an owner or operator of a facility to enforce -r 
the requirement concerned and to impose any civil penalty provided for;'j 
violation of that requirement. The district court shall have jurisdiction in*;•, 
actions brought under subsection (a) against the Administrator to order the 5 
Administrator to perform the act or duty concerned. y  • I;
(J) Notice. (1) No action may be commenced under subsection (aXIXA)}' 

prior to 60 days after the plaintiff has given notice of the jdeged -
816



violation to the Administrator, the State in which the alleged violation 
occurs, and the alleged violator. Notice under this paragraph shall be 
given in such manner as the Administrator shall prescribe by regulation.
(2) No action may be commenced under subsection (a)(1)(B) or 
(a)(1)(C) prior to 60 days after the date on which the plaintiff gives 
notice to the Administrator, State Governor, or State emergency re­
sponse commission (as the case may be) that the plaintiff will commence 
the action. Notice under this paragraph shall be given in such manner as 
the Administrator shall prescribe by regulation.

(e) Limitation. No action may be commenced under subsection (a) agarnst 
an owner or operator of a facility if the Administrator has commenced and 
is diligently pursuing an administrative order or civil action to enforce the 
requirement concerned or to impose a civil penalty under this Act [42 
USCS §§ 11001 et seq.l with respect to the violation of the requirement.
(f) Costs. The court, in Issuing any final order in any action brought 
pursuant to this section, may award costs, of litigation (including reason­
able attorney and expert wTTndSff fd«) to the prevailing or the substantially 
prevailing party whenever the court determines such an award is appropri­
ate. The court may, if a temporary restraining order or preliminapr 
injunction is sought, require the filing of a bond or equivalent security in 
accordance with the Federal Rules of Civil P r o c e d u r e . ____________

Planning and R ig h t-t o -Kn o w  42 USCS § 11046

(g) Other rights. Nothing in this section shall restrict or expand any right 
which any person (or class of persons) may have under any Federal or 
State statute or common law to seek enforcement of any requirement or to 
seek any other relief (including relief against the Administrator or a State 
agency
'(h)Intervention. (I) By the United States. In any action under this section ^  . 

the United States or the State, or both, if not a party, may intervene as a ^  
matter of right.
(2) By persons. In any action under this section, any person may 
intervene as a matter of right when such person has a direct interest 
which is or may be adversely affected by the action and the disposition 
of the action may, as a practical matter, impair or impede the person’s 
ability to protect that interest unless the Administrator or the State 
shows that the person’s interest is adequately represented by existing 
parties in the action.

(Oct. 17, 1986, P. L. 99-499, Title III, § 326, 100 Stat. 1755.)

HISTORY ; ANCILLARY LAW S AND DIRECTIVES 

Explanatory aotast
Brackets are inserted around the first period in subsec. (aX2)(A)(iv) to 
indicate the probable intent of Congress to omit such punctuation.

Effective date of section:
Act Oct. 17, 1986, P. L. 99-499, § 4 , 100 Stat. 1614, which appears as 
42 USCS { 9601 note, provides that this section is effective on enact* 
ment on O rt. 17, 1986.
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ALASKA STATE EMERGENCY RESPONSE COMMISSION MEMBERS

Gene Burden 
c /o  Tesoro Alaska 
3230 'C* Street 
Anchorage, AK 99519

Carl L  Rosier, Commissioner 
Department of Fish & Game 
P.O. Box 3-2000 
Juneau, AK 99802-2000

(Commissioner representative)
Bruce Baker
Department of Fish & Game 
P.O. Box 3-2000 
Juneau, AK 99802-2000

Richard L  Burton, Commissioner 
Department of Public Safety 
P.O. Box N
Juneau, AK 99811-1200

(Commissioner represenlallve)
SERC Representative
Alaska State Troopers, Detachment D
5700 E. Tudor Road
Anchorage, AK 99507

Robert Stewart, Director 
Office of Emergency Management 
P.O. Box 196650 
Anchorage, AK 99519

Frank Turpin, Commissioner
Dept, of Transportation & Public Facilities
P.O. Box X
Juneau, AK 99811-2500

(Commissioner representative)
Jeff Otteson
Dept, of Transportation & Public Facilities 
P.O. Box X
Juneau, AK 99811-2500

Don Gilman, Mayor 
Kenai Peninsula Borough 
144 N. Binkley Street 
Soidotna, AK 99669

Harold Heinze, Commissioner 
Department of Natural Resources 
400 Willoughby Avenue 
Juneau, AK 99801-1000

Carleta Lewis 
P.O. Box 55161 
North Pole. AK 99705

Carl Hild
Alaska Health Project
1818 W. Northern Lights Boulevard, #103
Anchorage, AK 99501

PH: 561-5521 
FAX: 561-5047

PH: 465-4100 
FAX: 465-2332

PH: 465-4105 
FAX: 463-3768

PH: 465-4322 
FAX: 465-4362

PH: 269-5647 
FAX: 337-2059

PH: 786-8450 
FAX: 786-8300

PH: 465-3900 
FAX: 586-8365

PH: 465-2951 
FAX: 465-2460

PH: 262-4441 
FAX: 262-1892

PH: 465-2400 
FAX: 586-2754

PH: 488-2158 
FAX:

PH: 276-2864 
FAX: 279-3089



John Sandor, Commissioner PH: 465-5050
Department ol Environmental Conservation FAX’ 465-5070
P.O. Box 0
Juneau, AK 99811-1800

Hugh Cox. Adjutant General PH; 428-6003
Department ol Military & Veieran’s Affairs FAX: 428-6019
800 E. Dimond Boulevard., #3-450 
Anchorage, AK 99515

Ted Mala, Commissioner PH; 465.3030
Department of Health & Social Services FAX- 465-3068
P.O. Box H
Juneau. AK 99811-0600 

(Commissioner representative)
Mark Johnson PH: 465-3027
Department of Health & Social Services FAX- 586-1877
P.O. Box H
Juneau, AK 99811-0616

Commissioner PH: 465-2700
Department of Labor FAX: 465-2784
P.O. Box 21149 
Juneau, AK 99802-0700

(Commissioner representative)
John Abshiia, Deputy Commissioner PH: 465-2700
Department of Labor FAX: 465-2784
P.O. Box 21149 
Juneau, AK 99802-0700

William Shechter PH: 459-1000
Alaska Fire Chiefs Association FAX- 459-1499
P.O. Box 71267 
Fairbanks, AK 99707

John A. Christensen, Jr. PH: 5 7 3 - 5 3 4 9
P-O. Box 1 FAX: 573-5120
Chenega Bay, AK 99574

Edgar Blatchford, Commissioner PH: 465-4700
Department of Community & Regional Affairs FAX: 465-2948
P.O. Box B
Juneau, AK 99811-2100 

(Commissioner representative)
Nelda Warkentin, Program Manager PH: 269-4500
Department of Community & Regional Affairs FAX: 269-4520
333 W 4th Avenue 
Anchorage, AK 99501

Staff

Amy Skilbred, SERC Coordinator PH: 465-5220
Department of Environmental Conservation FAX: 465-5244
P.O. Box O
Juneau. AK 99811-1800
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Approved LEPCs In Alaska

LEPC M e m b e rs C hair

G reater Ketchikan 13 Mike Holman

City and  Borough of Sitka 21 Nancy Hope

City and  Borough of Ju n ea u 20 Lissa Nelson 
Barnaby Dow

City of Yakutat 14 Larry Powell

Kenai Peninsula Borough 30 Keith Laurie

Kodiak Island Borough 22 Je ro m e  Selby

Northwest Arctic Borough 24 Ron M onson

Prudhoe Bay 13 Gary Stewart

Fairbanks North Star Borough 22 Mike O den

M atanuska-Susitna Borough 21 J a m e s  M acintosh

Municipality of A nchorage 18 Bruce Harding



CURRENT MEMBERSHIP R e v i s i o n  D ate: 5 / 2 4 / 9 1

B O A R D S  A N D  C O M M I S S I O N S  C O N T A C T  R O S T E R  
H A Z A R D O U S  S U B S T A N C E  S P I L L  T E C H N O L O G Y  R E V I E W  C O U N C I L

M E M B E R ___________________________________ A P P T  R A P P T  R A P P T  T E R M
R a n d y  B a y l i s s  9 0 / 1 0 / 3 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  9 1 / 0 9 / 2 4
119 S e w a r d  S t r e e t ,  No. 10
J u n e a u  9 9 8 0 1
(H) 3 6 4 - 3 2 5 9
(W) 5 8 6 - 6 8 1 3
(Fax) 5 3 6 - 6 8 1 9
P u b l i c / R e s t r i c t e d /  1 s t  J D

E d w a r d  J. B r o w n  9 0 / 1 0 / 3 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  9 1 / 0 9 / 2 4
W a t e r  R e s e a r c h  C e n t e r - U A F  
F a i r b a n k s  9 9 7 7 5 - 1 7 6 0  

(H)
(W) 4 7 4 - 7 3 5 0
(Fax) 4 7 4 - 6 0 8 7  
U n i v e r s i t y  o f  A l a s k a  Rep.

Dr. L u i s  P r o e n z a  9 0 / 1 0 / 3 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0
U n i v e r s i t y  o f  A l a s k a ,  F a i r b a n k s
C h a n c e l l o r  f o r  R e s e a r c h
306 S i g n e r s  H a l l  U A F
F a i r b a n k s ,  A l a s k a  9 9 7 7 5 - 1 7 2 0

(H)
(W) 4 7 4 - 7 3 1 4
(Fax) 4 7 4 - 7 7 2 0
G o v e r n o r ' s  S e n i o r  S c i e n c e  A d v i s o r

J i m  B u t c h a r t  9 0 / 1 2 / 2 7  0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0

D e p a r t m e n t  of  E m e r g e n c y  S e r v i c e
E. 3 4 0 1  B o g a r d  R o a d
W a s i l l a ,  A l a s k a  9 9 6 8 7

(H)
(W) 3 7 6 - 2 3 3 7
(Fax)
D e s i g n e e  f o r  A d j u t a n t  G e n e r a l / D M V A

G o r d o n  W. I t o  9 0 / 1 0 / 3 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  9 2 / 0 9 / 2 4

P. 0. B o x  307
K o t z e b u e  9 9 7 5 2
(H) 4 4 2 - 3 6 8 0

(W)
(Fax)
P u b l i c / R e s t r i c t e d / 2 n d  J D



J o h n  (Randy) R. M c G o v e r n  9 0 / 1 1 / 1 5  0 / 0 0 / 0 0  0 / 0 0 / 0 0  9 3 / 0 9 / 2 4
1 6 1 1  C a r r
F a i r b a n k s  9 9 7 0 1
(H) 4 5 1 - 0 1 2 4
(W) 4 5 6 - 4 2 4 8

(Fax)
P u b l i c / R e s t r i c t e d / 4 t h  J D

P e t e r  G. M i c k e l s o n  9 0 / 1 0 / 3 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  9 2 / 0 9 / 2 4
PWS S c i e n c e  C e n t e r / B o x  705
C o r d o v a  9 9574
(H) 4 2 4 - 5 1 1 1
(W) 4 2 4 - 5 8 0 0
(Fax)
P r i n c e  W i l l i a m  S o u n d  S c i e n c e  C e n t e r / C o r d o v a / R e p .

W a l t e r  B. P a r k e r  9 0 / 1 0 / 3 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  9 3 / 0 9 / 2 4
3724 C a m p b e l l  A i r s t r i p  R o a d  
A n c h o r a g e  9 9 504

(H)
(W) 3 3 3 - 5 1 8 9

(Fax)
P u b l i c / R e s t r i c t e d / 3 r d  J D

M e a d  T r e a d w e l l  9 0 / 1 2 / 0 3  0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0
D e p u t y  C o m m i s s i o n e r  - D E C  
C o m m i s s i o n e r ' s  O f f i c e / D E C  
P. 0. B o x  0
J u n e a u  9 9 8 1 1

(H)
(W) 4 6 5 - 2 6 0 0
(Fax) 4 6 5 - 2 6 1 7

C o m m a n d e r  E d w a r d  E. P a g e  0 0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0
S e v e n t e e n t h  C o a s t  G u a r d  Dist.
P. 0. B o x  3 - 5 0 0 0
J u n e a u ,  A l a s k a  99802
(H) 7 8 9 - 4 9 7 0
(W) 4 6 3 - 2 2 1 0
(Fax) 4 6 3 - 2 2 1 8
C o a s t  G u a r d  R e p . / N o n v o t i n g

C a r l  L a u t e n b e r g e r  0 0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0  0 / 0 0 / 0 0
EPA, F e d e r a l  Bldg. Rm. 537
222 W e s t  7 t h  Ave. #19
A n c h o r a g e ,  A K  9 9 5 0 1 - 5 1 2 6

(H)
(W) 2 7 1 - 5 0 8 3
(Fax)
E P A  R e p . / N o n v o t i n g





. t • t\ WALTER J. HICKEL, G O V E R N O R

OFFICE OF THE COMMISSIONER Phone: (907) 465-5000
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

January 28, 1992

The Honorable Jerry Mackie 
Chairman
House Community and Regional 

Affairs Committee 
P.O. Box V 
Juneau, AK 99811

Dear Representative Mackie:

HB 408 was recently referred to your committee after introduction by the Governor. 
This bill clarifies the statutory powers of the Department of Environmental Conservation 
by adding language that DEC may award grants for the purposes of forming or 
operating a Local Emergency Planning Committee (LEPC) under AS 46.13.070.

In 1990, the Alaska Legislature created within the Department of Environmental 
Conservation the State Emergency Response Commission (SERC) pursuant to federal 
laws adopted in 1986. Under that federal law, as well as state law, a SERC is to 
appoint an LEPC for the various regions of the state. LEPCs are responsible for 
preparing emergency plans for communities to respond to the release of hazardous 
substances. A listing of the LEPCs which have been approved by the SERC is 
enclosed for your information.

DEC receives money in its budget each year for the purposes of assisting in the 
formation and operation of LEPCs. We learned this summer that DEC in fact has no 
granting authority and thus may not issue a grant to an organization wishing to form 
an LEPC. After an LEPC is formed, it is an entity of the state and DEC may then 
transfer money to them. HB 408 is designed to assist in the formation of LEPCs by 
making it clear that DEC can in fact issue such grants.

LEPCs are an essential part of the State of Alaska's readiness to prevent catastrophic 
hazardous substance releases, and respond to such releases when they do occur.
The Department of Environmental Conservation respectfully requests that you



The Honorable Jerry Mackie -2- January 28, 1992

schedule this bill at your earliest convenience. Please contact Janice Adair at 465- 
5050 if you need further information. We look forward to your favorable action.

Sincerely,

MW
r \  John A. Sandor 

. [C'L. commissioner
i.

JA/vr (C0-comm\mackie,408)

Enclosures: List of LEPCs approved by SERC

cc: Paul Fuhs, Office of the Governor
Beth Kerttula, Assistant Attorney General
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S T A T E  O F  A L A S K A  

1 9 9 2  LEGISLATIVE S E SS.JN

Revision D a t e : _____________________ _ _ _ _
Tide: A u th or iz in g  DEC to award g r a n t s

f o r  LEPC; e fd

Sponsor: Governor
Requestor: Governor

Bill Version: HB A08
(H) Publish Date: 1 / 1 6 / 9 2

Department Affected: Environmental  C on servat ion
BRU: S p i l l  P r e v e n t io n  & Response
Component: S p i l l  P r e v e n t i o n ,  Planning

 and Management__

EXPENDITURES/REVENUES: (Thousands of Doftars)

COMPONENT SERIAL NO. 1

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATWG 0 0 0 0 0 0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of DoSars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL

- 0 n 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a eaparata papa rf necaisary.) f „
DEC has r e c e i v e d  funds f o r  the  p a s t  two f i s c a l  y e a r s ,  and i s  r e q u e s t i n g  funding
f o r  FY 93 ,  to  use  f o r  LEPC form at ion  and o p e r a t i o n .  This  l e g i s l a t i o n  would 
a l l o w  the  Department to  e n t e r  i n t o  grant  agreements  for  t h i s  purpose .

Prepared By: Ja n ic e  Adair_____________________________________Phone: ^65-5_050_
Division: Commiss ioner 's_OPfice________________________  Date: December 12. 1991

Approved by Commissioner: ------- -------------------------------------------------------------------- -
Agency: Department o f  Environmental  C o n s e r v a t i o n ________'______  Date: December 12. 1991

Obrfcvbon Ibv pr*p«r*r|: L*g. Fin.. LagiaUtfv* Spoo*c», Raguoator. OMB/DBR. Qov. toga. Ote.. & lmpoct»4 Ag*ocy<l**l.
R ov 1 0 /7 /9 1    o l ______

C O M M I T T E E  C O P T



r i o ^ M u  i i ' j  i c

STATE OF ALASKA 
1992 LEGISLATIVE SESSION

Revision Dote: Department Affected:

NO. 1

Bill Version: HB 4 0 8 ______

(H) Publish Date: 1 / 1 6 / 9 2

Adm lnis trac ion
Titfo: "An Act A u th o r i z in g  the AK. DEC to  BRU: Finance

Financeaward g r a n t s  for l o c a l  emergency p l a n n i n g . . .  Component:

Sponsor: Rules Committee__________________  __________________
Requestor:   COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands or Donors)

59
•

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 •o

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS. CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TO TA L OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands o f DoDors)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TO TA L 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 1 0 0

PART-TIME 0 0 o o I 0 0

TEMPORARY 0 0 0 0 0 1 0

Estim ate o f curran t year im pact: None

D iv iiin n :

A gency:

[ye » M lw 
Finance

rnonn:
D o t -  12 / 16/ 0!

Kn Nancv Bear Usera k y ^

A d m i n i s t r a t i o n

iatribiroon (by prtparar): lag. Fin., lagMlaorv* Soorwc*. R»qi>*«lof. OMB/DBR. Gov. Lag*. Otc.. L Impacted Ag«ncy(i**l.-CmVibatXJn (by pfapararl: t
C ° M W C O P Y P» go of



WALTER J .  HICKEL
j c' nc1?

*

S t a t e  o f  A l a s k a  
office or the governor

JfXEAC

January 16, 1992

The Honorable Ben Grussendorf 
Speaker o f  the House 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority o f  art. Ill, sec. 18, o f  the Alaska Constitution,  / am 
transmitting a bill authorizing the Department o f  Environmental Conservation (DEC) 
to award grants for the purposes o f  forming or operating local emergency planning 
committees (LEPCs) under AS 46.13.070.

Under AS 46.13.040(5), the Alaska State Emergency Response Commission in 
DEC is required to establish, supervise, and coordinate LEPCs for emergency 
planning districts across the state. LEPCs play a vital role in developing community 
awareness, training o f  community resources, and planning for hazardous 
substances emergencies in their areas.

This bill amends AS 46.03.020 to give DEC the authority to award grants s o  that 
LEPCs may be formed or operated.

/ urge your prompt consideration and passage o f  this bill.

Sincerely,



K E T C H I K A N  

G A T E W A Y  

B O R O U G H

K ctck ikan , A K  9 9 9 0 1 -6 4 9 4  
P h o n e  2 2 8 -6 6 0 5  Fax 2 2 5 -7 2 8 2

M a r c h  31, 1 9 9 2

T h e  Honorable Jerry Mackie 

H o u s e  of Representatives 

P.O. B o x  V  

Juneau, A K  9 9 8 0 1

H B  408, G R A N T S  F O R  L O C A L  E M E R G E N C Y  P L A N N I N G  C O M M I T T E E S

T h e  Ketchikan G a t e w a y  B o r o u g h  A s s e m b l y  voted to support H B  4 0 8  o n  M a r c h  

16, 1992. T h e  c o m m u n i t y  has a n  active Local E m e r g e n c y  Planning C o m m i t t e e  

w h i c h  has been working o n  tasks related to hazardous substance emergency 

planning a n d  preparedness, c o m m u n i t y  right-to-know reporting, toxic chemical 

release reporting, m a n a g e m e n t  of hazardous substances a n d  related planning 

efforts.

This bill authorizes the Depart m e n t  of Conservation to award grants for the 

purpose of forming or operating local emergency response committees under A S  

46.13.070.

Ralp o m e w

M a y o r

M a i jo r / B u t in a s s  A d d re s s : 6 1 5  S tc d m a n  S t re e t , K e tc h ik a n , A K  QQQ01 
P h o n e  2 2 5 . 2 1 2 1  o r  2 2 5 5 0 0 1  F a x  2 2 5 - 9 7 2 7



S 46.03.020 W ater, A ir, E n e r g y, E tc. S 46.03.020

Collateral reference*. — 61A Am. 
Jur. 2d. Pollution Control, 81 46-49.

39A CJ.S.. Health and Environment, 
15 115-124.

Power of *ute to prohibit or reitrict ex­
portation of natural resource*. 32 ALR 
331.

Preservation or protection of animal* or 
bird* a* aubject of charitable iron. 66 
ALR 465.

Constitutionality of reforestation or for­
est conservation legislation. 13 ALR2d 
1095.

A rtic le  2. D ep artm en t of E n v iro n m en ta l C o n serv a tio n .

Section
20. Powers of the department 
30. Water quality enhancement, water 

supply, sewage, and solid waste fa­
cilities grants

Section
32. Alaska clean water fund 
40. Alaska environmental plan 
45. Public recognition of pollution pre­

vention efforts

Collateral references. — 61A Am. 
Jur. 2d. Pollution Control, 5 6.

39A CJ.S.. Health and Environment. 
58 5. 9-15. 125-145.

Power of state to prohibit or restrict ex­
portation of natural resources. 32 ALR 
331.

Preservation or protection of animals or

birds as subject of charitable -rust. 66 
ALR 465.

Constitutionality of reforestation or for­
est conservation legislation. 13 ALR2d 
1095.

Right to maintain action to enjoin pub­
lic nuisance as affected by existence of 
pollution control agency. 60 ALR3d 665.

Sec. 46.03.020. P o w ers  o f the  d e p a r tm e n t  The departm ent m ay
(1) enter into contracts necessary or convenient to carry out the 

functions, powers, and duties of the department;
(2) review and appraise programs and activities of s tate  depart­

m ents and agencies in light of the policy set out in AS 46.03.010 for 
the purpose of determ ining the ex ten t to which the program s and 
activities are contributing to the achievem ent of th a t policy and to 
make recommendations to the departm ents and agencies, including 
but not lim ited to, environmental guidelines;

(3) consult with and cooperate w ith
(A) officials and representatives of any nonprofit corporation or or­

ganization in the state:
(B) persons, organizations, and groups, public and private, using, 

served by, interested in. or concerned with the environm ent of the 
state;

(4) appear and participate in proceedings before any state  or federal 
regulatory agency involving or affecting the purposes of the depart­
ment;

(5) undertake studies, inquiries, surveys, or analyses it m ay con­
sider essential to the accomplishment of the purposes of the depart­
ment; these activities may be carried out by the personnel of the 
departm ent or in cooperation with public or private agencies, indud-

3
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ing educational, civic, and research organizations, colleges, universi­
ties, institu tes, and foundations;

(6) a t  reasonable times enter and inspect with the consent of the 
owner or occupier any property or premises to investigate either ac­
tual or suspected sources of pollution or contamination or to ascertain 
compliance or noncompliance w ith a regulation th a t may be adopted 
under AS 46.03.020 — 46.03.040; information relating  to secret pro­
cesses or methods of manufacture discovered during investigation is 
confidential;

(7) conduct investigations and hold hearings and compel the a tten ­
dance of w itnesses and the production of accounts, books, and docu­
m ents by the issuance of a subpoena;

(8) advise and cooperate with m unicipal, regional, and other local 
agencies and officials in the sta te , to carry out the purposes of th is 
chapter;

(9) act as the official agency of the state in all m atters affecting the 
purposes of the departm ent under federal laws now or hereafter en­
acted;

(10) adopt regulations necessary to effectuate the purposes of this 
chapter, including, by way of example and not lim itation, regulations 
providing for

(A) control, prevention, and abatem ent of air, water, or land or 
subsurface land pollution;

(B) safeguard standards for petroleum  and natura l gas pipeline con­
struction, operation, modification, or alteration;

(C) protection of public water supplies by establishing minimum 
drinking w ater standards, and standards for the construction, im ­
provement, and maintenance of public water supply systems;

(D) collection and disposal of sewage and industrial waste;
(E) collection and disposal of garbage, refuse, and other discarded 

solid m aterials from industrial, commercial, agricultural, and commu­
nity activities or operations;

(F) [R epea led , $ 12 ch 172 S L A  1978.]
(G) control of pesticides;
(H) other purposes as may be required for the im plementation of 

the policy declared in AS 46.03.010;
(I) handling, transportation, treatm ent, storage, and disposal of 

hazardous wastes;
(11) after consultation with o ther state agencies and local govern­

m ent officials, identify and propose for addition or deletion, by regula­
tion, other licenses, permits or authorizations for which the provisions 
of AS 46.35 are applicable, and report annually to the legislature the 
perm its th a t have been inciuded or deleted;

1121 [R ep ea led . $ 82 ch 36 S L A  1990.)
(13) inspect the premises of sellers and suppliers of paint, vessels, 

and m arine and boating supplies, and take other actions necessary to

§ 46.03.025 Water, Air, Energy, Etc. § 46.03.030

enforce AS 46.03.715. (§ 3 ch 120 SLA 1971; am  § 1 ch 220 SLA 1976; 
am § 2 ch 60 SLA 1977; am  § 12 ch 172 SLA 1978; am  § 8 ch 93 SLA 
1981; am § 86 ch 138 SLA 1986; am § 1 ch 67 SLA 1987; am § 92 ch 
36 SLA 1990)

Croat references. — For status of cer­
tain enforcement and inspection em­
ployees of the department as peace offi­
cers. see AS 46.03.890(b); for provisions 
relating to coordination of environmental 
permits and procedures, see AS 46.35; for

fees for department services, see AS 
44.46.025.

Effect of amendments. — The 19S7 
amendment added paragraph (13).

The 1990 amendment, effective May 12. 
1990, repealed paragraph (12).

NOTES TO DECISIONS

Approval of aubdivislon plana. — 
Department of environmental conserva­
tion tan validly require it* approval of po­
tential subdivision plans as a prerequisite

to the recording and sale of any Iota in the 
subdivision. State v. Anderson, 749 P.2d 
1342 (Alaska 1988).



§ 20.23.040 Al.AHKA STATUTBH SUI'1'I.RMKNT 8 20.23.040
Hoc. 20.23.040. Duties of the Alaska division of emergency 

services. (n) The Alaska division of emergency services shnlt propnrc 
iilnl ninfntnin n slnle emergency plnn mnl keep It currunt. Tlie pi.in 
limy inchido provisions for

(1) prevention nml minimization of injury mnl damage cmised liy 
disnKters;

(2) prompt mnl effective response to iliHiistern;
(3) emergency relief;
(41 idcnlificnlinn of geogrnphicnl nrens, immicipiilities, cities or vil- 

Inges espeeiiilly viilncriilile to u ilisoster;
(51 recommendations for
(A) zoning, building, end other Imul use controls;
(II) snfely mensures for securing mobile homes or other nonpermn- 

nent or semi-permnnont structures; mnl
(C) other preventive mnl preparedness mensures designed to elimi- 

nnte or reduce disasters or their impnet;
(61 assistance to locnl officinls in designing local emergency action 

plans;
(7) authorization and procedures for the construction of temporary 

works designed to protect nguinst or mitigate danger, damage, or loss 
from a disaster;

(8) organization of manpower and chains of command;
lit) coordination of federal, state, and local disaster activities;
(10) coordination of the state emergency plnn with the disaster 

plans of the federal government; nml
(11) other matters necessary to carry out the purposes of this chap­

ter.
(h) The Alaska division of emergency services shall piny nn integral 

part in the development nml revision of local and interjurisdictional 
disaster plans prepared under AS 26.23.()(i(). To this end, it may em­
ploy or otherwise secure the services of professional and technical 
personnel capable of providing expert nssistnnce to political subdivi­
sions, their disaster agencies, and inlcijurisdictionnl plnnning and 
disaster agencies. These personnel shall consult with political subdivi­
sions and agencies nn a regular basis and slmll make field examina­
tions of the arena, circumstances, and conditions to which particular 
local and interjurisdictional disaster plans nre intended to npply and 
may suggest or require revisions.

(c) In preparing and maintaining the state emergency plnn, the 
Alaska division of emergency services shall seek the advice nnd assis­
tance of local government, business, labor, industry, agriculture, civic 
and volunteer organizations nnd community lenders. In advising locnl 
and interjurisdictional agencies, the office shall encourngc them also 
to seek advice from these sources.

Id) Tlur stale emergency plan or any part of it may he incorporated 
in regulations or orders of the Alaska division of emergency services.

22
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Kcgulntions nnd orders of the Alnskn division of emergency services 
hnvo the force nnd effect of law.

(0) The AlnRkn division or emergency services shall
(1) dolcrminc requirements of the state nnd Its political sulrdivl- 

Hinus for food, clothing, nnd other necessities in tho evont of a disaster 
emergency;

(2) procure nml pre-position supplies, medicines, materials, nnd 
equipment;

(3) adopt slnndnrds nnd requirements for locnl and interjurisdic­
tional disaster plans;

(4) periodically review local nnd inteijurisdictionnl disaster plans;
(5) establish nml operate, or assist political subdivisions, their di­

saster agencies, and interjurisdictional disaster ngencies to establish 
nnd operate, training programs;

(G) plan nnd make nrrnngemonts for the availability and use of any 
privntc facilities, services, nnd property nnd, if necessary nnd If in fact 
used, provide for payment for use under tormB nnd conditions agreed 
upon by the parties;

(7) establish a register of persons with type" of training nnd skills 
important in disaster prevention, prepnrednes.i, response, nnd recov­
ery;

(8) prepare, for issunnco by the governor, orders, proclamations, 
nnd regulations as necessnry or appropriate in coping with disnBtcrB;

(9) conpernto with the federal government nnd any public or privntc 
agency nr entity in achieving any purpose of this chnptcr and in im­
plementing programs for disaster prevention, preparedness, response 
nnd recovery;

(10) develop nnd carry out procedures nnd policies to effectively 
employ disaster relief funds made nvoilnble by the governor's author­
ity or by special legislative action; these procedures shall include ap­
plication nnd documentation by disaster victims or applicants, review, 
verification nnd funding approval, and processing of appeals;

(11) do other things necessary or proper for the implementation of 
this chapter. (8 3 ch 104 SLA 1977; am §8 3, 4 ch 178 SLA 1990)

hilo support unit*, deleted former para- graph (7i relating to survey*, deleted for­mer paragraph HOI relating to regialra- linn of certain erjurpmrnl nnd houaing, re 
designated formrr paragraph* 18), (81, (9), nnd (11) through (Ml n» pre*enl para­graph* (5) through (11), nnd deleted "ind public information" following "training" in present paragraph (5).

Effect of nmendmenta. — The 1990 amendment, in sulwocllon (n), made sty­listic change* in paragraph (51, deleted former pnrngrnph )H| relating (n prepara­tion nnd distribution of catalogs or ex­tract* listing assistance programs, nnd re- deaignntcd former paragraphs (9) through (121 ns present pnrngrnphs (S) through (11); and in subsection (e), deleted former pnrngrnph (5) relating to provision for mo-
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S T A T E  O F  A L A S K A
(007) 465-3807 or 465-2450  
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M ail S lop 3101

240 Main Street, Suite 500
Juneau, Alaska 90801-2101

M E M O R A N D U M February 21, 1992

SUBJECT: Use of Exxon Valdez oil spill restitutionary payments (Work 
Order No. 7-LS1810)

TO: Representative Cliff Da idson 
Attn: Jay Nelson

FROM: George Utermohlz£jl( 
Legislative Counsel

This memorandum addresses the issue of whether the restitutionary payment received 
by the State of Alaska as part of the Plea Agreement between the United States and 
Exxon Corporation and Exxon Shipping Company (Exxon) must be used exclusively 
for natural resources restoration projects.

SHORT ANSWER

Two things are clear. First, under the terms of a Memorandum of Agreement, the 
State of Alaska and the United States have agreed to use the restitutionary payments 
only for restoration of natural resources. Second, the State of Alaska, the United 
States, and the Court intend that the restitutionary payments be used to restore 
natural resources and the environment in the areas affected by the Exxon Valdez oil 
spill. What is unclear is the extent to the State of Alaska and the United States may 
have agreed, subsequent to entering into the Memorandum of Agreement, to use the 
restitutionaiy funds for purposes in addition to restoration of natural resources and 
the environment.

DISCUSSION

There is nothing inherent in the concept of restitution that requires the State of 
Alaska to use the restitutionary payment received under the Plea Agreement between 
the United States and Exxon for restoration of natural resources damaged by the 
Exxon Valdez oil spill. The victim of a crime is entitled to restitution for the loss of 
or damage to the property caused by the perpetrator of a crime. Money received as 
restitution is to make the victim whole and to restore the victim to the position the 
victim occupied before the crime. Generally, the victim is not required to use the



money received to replace the specific property that is lost or damaged; the victim 
may use the money for other purposes.^

However, at the specific request of Attorney General Cole, the Court included the 
purposes for which the restitutionary payments may be used as part of the 
Judgment.^ Attorney General Cole made the request so that there is no 
misunderstanding as to how the restitutionary payments are to be used.^ The order 
of restitution contained in the Judgment states, in relevant part:

The monies paid in restitution are to be used by the State of Alaska 
and the United States of America exclusively for restoration projects, 
within the State of Alaska, relating to the "Exxon Valdez" oil spill. 
Restoration includes restoration, replacement, and enhancement of 
affected resources; acquisition of equivalent resources and services; and 
long-term environmental monitoring and research programs directed 
to the prevention, containment, cleanup, and amelioration of oil 
spills.^

The order of restitution does not refer expressly to restoration of natural resources. 
Instead, in describing what are permissible restoration projects, the order uses only

Representative Cliff Davidson
February 21, 1992
Page 2

-> For the purposes of the Exxon Valdez oil spill Plea Agreement, the victims are the State of 
Alaska and the United States of America. Transcript of Proposed Change of Plea, United States of 
America v. Exxon Corporation and Exxon Shipping Company. United States District Court, District 
o f Alaska, Case No. A90-015 CR, p. 68, O ctober 8: 1991. Cited as Transcript.

H  Judgment, United Slates of America v. Exxon Corporation. United States District Court, 
District of Alaska, Case No. A90-015 CR.

Judgment, U nited States of America v. Exxon Shipping Company. United States District Court, 
District o f Alaska, Case No. A90-015 CR.

Cited collectively as Judgm ent

MR. COLE: I would like to have the scope of that restitution set out in full in the 
Agreement, as I recall it's set out in the Pica Agreement, so there’s no misunderstanding on the part 
o f anyone as to the scope of what those restitutionary funds may be used for. That was a carefully 
negotiated provision.

TH E  COURT: All right. The Plea Agreement, and I’m looking at Page 9, says such monies 
arc to be used by the State of Alaska and the United States exclusively for restoration projects within 
the State of Alaska relating to Exxon Valdez oil spill, and then there's some more.

MR. COLE: Yes. I would like th a t ..........
TH E COURT: I would be happy to include that expressed language in the judgment. 

Transcript at 76.

Judgment at 4.



the broad term "resources". The failure to specifically refer to natural resources does 
not preclude the possibility that the order meant "natural resources" and only natural 
resources.

In order to determine whether the order of restitution meant "natural resources" 
when it said only "resources", it is necessary to look behind the order to the 
documents^ which the Court had before it at the time and to the representations 
by the parties to the Court supporting acceptance of the Plea Agreement and the 
restitution requirement included therein.

The order of restitution is derived virtually verbatim from the Plea Agreement 
between the United States and Exxon. The Plea Agreement initiated the use of the 
term "resources" but does not indicate whether the term should be construed 
narrowly to mean only natural resources.

The best support for the conclusion that the restitutionary payment received by the 
State of Alaska may be us. d for restoration of natural resources and only natural 
resources is found in the MOA, Under the MOA the United States and the State 
of Alaska agreed to dedicate all natural resource damage recoveries received as the 
result of the Exxon Valdez oil spill to restoration of natural resources. For purposes

Representative Cliff Davidson
February 21, 1992
Page 3

&  Pica Agreement, United States of America v. Exxon Corporation and Exxon Shipping 
Company. United States District Court, Alaska District, Case No. A90-015 CR., September 26, 1991. 
Cited as Plea A greem ent

Memorandum of Agreement and Consent Decree. United States of America v. State of Alaska. United 
States District Court, District of Alaska, Civil Action No. A91-081 CV, August 27, 1991. Cited as 
M O A

Agreement and Consent Decree, United States of America v. Exxon Corporation et al.. U nited Slates 
District Court, District of Alaska, Civil Action No. A91-08’’’ CV and United States of America v. 
Exxon Corporation and Exxon Shipping Company. United Stales District Court, District of Alaska, 
Civil Action No. A91-083 CV, filed October 9, 1991. Cited as Consent Decree.

Governments' Memorandum in Support of Agreement and Consent Decree, United States of America 
v. Exxon Corporation ct al.. United States District Court, District of Alaska, Civil Action No. A91-082 
CV and United States of America v. Exxon Corporation and Exxon Shipping Company, United States 
District Court, District of Alaska, Civil Action No. A91-0S3 CV, filed October 8, 1991.

Government’s Memorandum in Aid of Sentencing, United States of America v. Exxon C orporation 
and Exxon Shipping Company. United States District Court, District of Alaska, Case No. A90-015 CR. 
filed April 16. 1991.

Joint Sentencing Memorandum of Exxon Corporation and Exxon Shipping Company, United States 
of America v. Exxon Corporation and Exxon Shippinc Company. United States District Court, District 
of Alaska, Case No. A90-015 CR, dated April 16, 1991.



of the MOA "natural resource damage recoveries" is defined to include "criminal 
restitution, unless the parties otherwise agree that criminal restitution recoveries can 
be separately managed by either government consistent with this MOA."^

The presentations made to the Court by Charles De Monaco of the U.S. Department 
of Justice and Attorney General Charles Cole state that the both the United States 
and the State of Alaska do intend to use the restitutionary payments for natural 
resources restoration projects, but are not wholly clear as to whether the payments 
will be used exclusively for natural resource restoration projecis. In recommending 
that the Court accept the Plea Agreement, Mr. De Monaco said:

The Plea Agreement strives to settle the criminal litigation with pleas 
of guilty and a criminal sentence consisting of a fine in [sic] restitution.
The amount of the sentence actually required to be paid within 30 days 
of conviction is 125 million dollars, with the bulk of the money 
earmarked for use in Alaska for restoration of the areas affected by 
the oil spill.

This oil spill was a catastrophe, and it was also an environmental crime.
The criminal remedy should, likewise, in substantial part, be environ­
mental in nature; that is 100 million dollars to be paid in restitution to 
be used exclusively in the State of Alaska for restoration of Prince 
William Sound and the Gulf of Alaska. The restitutionary components 
of a sentence for an environmental crime cannot be understated. The 
environment, as a victim, must be aided quickly through efforts funded 
by restitutionary payments.

Representative Cliff Davidson
February 21, 1992
Page 4

Consequently, of the 125 million dollar sentence that is actually to be 
paid, 112 million dollars will go directly toward in aiding the environ­
ment for this environmental offense.-^

Mr. De Monaco also said:

The Governments urge that there be restitution now for the areas 
affected by the oil spill, and it should not await years of legal battles 
over damages and liabilities. The Plea Agreement provides and [sic] 
immediate infusion of money needed to continue the work of restoring

^  MOA at 6 - 7.

^  Transcript at 26 - 27.



Representative Cliff Davidson
February 21, 1992
Page 5

the Prince William Sound and the Gulf of Alaska, while the Consent 
Decree provides money over the long term to insure that the restora­
tion work can continue over time to heal the damages caused by the 
Exxon Valdez oil spill.^

Attorney General Cole presented the position of the State of Alaska regarding how 
the restitutionary payments were going to be used, as follows:

Very important from the State’s standpoint is that 100 million dollars 
of this Plea Agreement will be used for the restoration of the damage 
to the natural resources, and for, perhaps, other purposes in the State 
of Alaska.^ (Emphasis added.)

In addition to indicating support for the Plea Agreement and the order of restitution, 
this statement by Attorney General Cole highlights an ambiguity as to whether the 
restitutionary payments are to be used exclusively for restoration of natural resources. 
For what "other purposes in the State of Alaska" may the restitutionary payments be 
used? Is Attorney General Cole referring only to the proposed science center to 
study oil spills or is he allowing an opportunity for the restitutionary payments to be 
used for additional restoration projects for non-natural resources under the right 
circumstances?

It is worth noting that the Court did not balk at the suggestion that the State of 
Alaska may use part of the restitutionary payment for purposes other than restoration 
of natural resources.

At the same time that the Plea Agreement was being negotiated and completed in 
the criminal case against Exxon, the same parties were engaged in negotiating and 
completing the MOA and Consent Decrees in three related civil cases: United States 
of America v. State of Alaska: ^  United States of America v. Exxon Corporation 
e.i al., ^  and United States of America v. Exxon Corporation and Exxon Shipping 
Company. ^  In each of these cases the parties provided in detail for the

%  Transcript at 32 - 33.

%  Transcript at 39.

United States of America v. State of Alaska, United States District Court, District of Alaska, 
Civil Action No. A91-081 CV.

U J  United States of America v. Exxon Corporation el al.. United States District Court, District 
of Alaska, Civil Action No. /v910S2 CV.

—/ United Stales of America v. Exxon Corporation and Exxon Shipping Company. United States
District Court, District o f Alasko, Civil Action No. A91-083 CV.



estab lishm ent and use o f a trust fund for resto ration  o f natu ra l resources dam aged  
by the Exxon V aldez oil spill. E ach  of the agreem ents and  consent decrees used and  
defined the term  "natural r e s o u rc e s " .^  T he M O A  also included a defin ition  o f 
"resto ration" that discussed resto ra tion  only in the context o f  natu ra l re so u rc e s .-^  
If the S ta te  o f A laska and the U nited  S ta tes in tended  to  limit res to ra tion  p ro jects 
funded through the restitu tionary  paym ents to only those projects involving natu ra l 
resources, they could have expressly provided for such, as they did in th e  civil 
ag reem en ts  and consent decrees.

T h e  restitu tionary  provisions o f the Plea A greem ent w ere "carefully n e g o t ia te d " ^  
by several skilled and experienced  attorneys so it is difficult to  believe th a t any 
am biguity in such a basic provision o f  the ag reem en t was no t the  result o f a  conscious 
decision o f the parties.

T h e  ex tent to  which th e  restitu tionary  paym ents m ay be used for o th e r pu rposes is 
a m a tte r know n only to  the  parties  who negotiated  th e  P lea  A g reem en t an d  the  
C ourt, because only they know why they used the  term  "resources" instead  o f "natural 
resources", w hat they in tended  th e  te rm  "resources" to  m ean, and  w hat subjective o r 
im plied constrain ts they in tended  to  place on the  use o f th e  paym ents.

T h e  C ourt was concerned  th a t the m oney received in the  se ttlem en t o f the  civil and  
crim inal cases, including the restitu tionary  paym ents, is spen t as the  C ourt in tended . 
T h e  C ourt s ta ted  its continuing in terest in seeing th a t the m oney is sp en t on th e  right 
things and im posed an obligation on the  parties  to th e  se ttlem en t, including A tto rn ey  
G en era l Cole, to  m on ito r how the  m oney is spent. If the  m oney is being m isd irected  
then  the parties  would have to  bring it to  the  a tten tio n  o f the  C o u r t . ^  If the  
legislature is potentially  subject to being b rough t befo re  the  federa l D istric t C o u rt for

« 1 • .

Representative Cliff Davidson
February 21, 1992
Page 6

^  MOA at 6.

Consent Decree at D-10.

^  "Restore" or "Restoration" means any action, in addition to response and cleanup activities

required or authorized by state or federal law, which endeavors to restore to their pre-spill 

condition any natural resource injured, lost, or destroyed as a result of the Oil Spill and the 

services provided by that resource or which replaces or substitutes for the injured, lost or 

destroyed resources and affected services. Restoration includes all phases of injury 

assessment, restoration, replacement, and enhancement of natural resources, and acquisition 

of equivalent resources and services.

MOA at 6 - 7.

— Transcript at 76 and 77.

^  Transcript at 73.



m isusing the  restitu tionary  paym ent, it is im portan t, and  only fair, tha t o n e  o f the  
partic ipan ts  in the drafting o f the  P lea A greem ent inform  th e  leg islature o f th e  
constra in ts on the use o f the  paym ent.

A tto rney  G enera l Cole is a key person  in determ ining  how the m oney is to  be spen t. 
A s rep resen ta tive  of the S ta te  o f A laska in the Exxon V aldez oil spill se ttlem en t 
negotiations, an active partic ipan t in those negotiations, one o f the s ta te  tru stees for 
the  Exxon V aldez se ttlem en t trust, and  "court app o in ted  monitc r" o f the  expend itu res 
o f th e  m oney received in th e  civil and  crim inal settlem ents, A tto rney  G en era l C ole 
is an  im p o rtan t resource  available to th e  legislature to  resolve the am biguity as to 
w hat the  S ta te  o f A laska, the U nited  S tates of A m erica, and the  C ourt m ean t w hen 
they used th e  term  "resources" in the  o rd e r o f  restitu tion  and  P lea A greem en t. 
A tto rn ey  G en era l Cole can also resolve w hether the restitu tionary  paym ents m ay be 
used fo r anything o th e r than  resto ra tion  projects rela ting  to na tu ra l resources.

If I m ay be  o f fu rther assistance, p lease advise.

R epresentative Cliff Davidson
February 21, 1992
Page 7
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Eric Jo rgensen

L imitations  on oil spill r e s t i t u t i o n  funds 

F e b r u a r y  1 2 ,  1 9 9 2

M y  r e v i e w  of the plea agreement e n t ered to resolve 
the criminal charges against Exxon C o r p o r a t i o n  a r i sing 
o u t  of the E xxon V a ldez spill leads m e  to c o n c l u d e  there 
are string ent limits on the purposes for w h i c h  the State 
of A l a s k a  m a y  spend the restitut ion payments it r e c e i v e d  
p u r s u a n t  to that agreement. This m e m o  b r i e f l y  summarizes 
m y  views o n  this issue. I w o u l d  be h a p p y  to discuss  this 
w i t h  y o u  at g r e a t e r  length if you wish.

Fundamentally, I b e lieve the p l e a  a g r e ement m u s t  be 
i n t e r p r e t e d  w i t h  a n  eye t oward  the violat i o n s  u n d e r l y i n g  
the agreement. E x x o n  pl ed g u ilty to v iola tions of three 
e n v i r o n m e n t a l  s t a t u t e s — the Clean W a t e r  Act, R e f u s e  Act, 
an d  M i g r a t o r y  B i r d  T r eaty Act. All three statutes are 
de s i g n e d  to foster pro tec t i o n  of the environment, 
w i l d l i f e  and w a t e r  q u a l i t y  in particular. The plea 
a g r e ement d e s c ribe s the rest itution payments as "remedial 
and c o m p e n s a t o r y . " I w o u l d  interpret the d o c u m e n t  to 
p r o v i d e  g e n e r a l l y  o n l y  for use of these funds in a m a n n e r  
w h i c h  remedies the injuries addressed in the criminal 
c o m p l a i n t — that is, injuries to the e n v i r o n m e n t  and 
natural resources. A n y  other u s e — s u b s i d i z i n g
d e v e l o p m e n t  projects, for e x a m p l e — w o u l d  not r e m e d y  or 
co m p e n s a t e  for this injury and t h e r e f o r e  s h o u l d  be 
barred.

This in terpretatio n is confi rmed if one reviews the 
statements made  at the hear ing on the ap proval of the 
plea agr eement c o n d u c t e d  by Judge Holland. T h e r e  are 
numerous reference s to the r e s t i t u t i o n a r y  p a y ments d u ring 
the d i s c u s s i o n  of the plea agreement b y  the lawyers for 
the U n i t e d  States and Alaska, as well as J udge Holland, 
w h i c h  indicate c l e a r l y  that the parties and the court
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intende d the p l e a  a g r e e m e n t  to limit c a r e f u l l y  the 
e xpenditure  of funds to projects r e l ated to r e s t o r a t i o n  
of the natural environment. S e e . e . g . , Plea A g r e e m e n t  
He a r i n g  T r a n s c r i p t  at pages 26, 27, 32, 33, 40, 47-48, 
6 8 . The o n l y  p o s s i b l e  e x c e p t i o n  p r o vided for in these 
d iscussions is for an oil spill r e s earc h c e n t e r  in 
Alaska. A t t o r n e y  General Cole m a d e  a careful e ffort to 
e x p l a i n  to the cour t that this was the one area w h i c h  
mi g h t  not fit t h e  t radit ional d e f i n i t i o n  of restoration, 
but w h i c h  the State h a d  e x p l i c i t l y  n e g o t i a t e d  to 
facilitate w i t h  the r e s t i t u t i o n a r y  payments. See 
Trans c r i p t  at 77, 39, 47.

Given that this is the only project w h i c h  m a y  not 
fit the strict d e f i n i t i o n  of r e s t o r a t i o n  that was 
s p e c i f i c a l l y  m e n t i o n e d  by the State, I w o u l d  argue that 
an y  o t h e r  p r o j e c t  not d i r e c t e d  t o w a r d  r e s t o r a t i o n  of the 
natural e n v i r o n m e n t  be prohibited. Clearly, the State 
was aware of the n a r r o w  limits imposed b y  the agreem ent 
and required b y  the cou rt and y e t  chose to insist on o n l y  
this one exception. This is a c l e a r  indica t i o n  that the 
parties and the court e x p e c t e d  and agree d that this w o u l d  
be the o n l y  exception.

This i n t e r p r e t a t i o n  of the a g r e eme nt is also 
s u p p o r t e d  b y  a c a r e f u l  e x a m i n a t i o n  of the d e f i n i t i o n  of 
"restoration" i n  the agreement. The first half of the 
definition, d e s c r i b i n g  restoration, r e p l a c e m e n t  and
en hancement  of a f f e c t e d  resource s and a c q u i s i t i o n  of 
replac e m e n t  resources, is b a s e d  on t he similar
provisions of the C l e a n  W a t e r  Act, 33 U.S.C. s e cti on
1321(f)(5) and sh ould be s i m i l a r l y  interpreted. The m a i n  
a d d ition to the C l e a n  W a t e r  A c t  d e f i n i t i o n  is the
specific r e f e rence  to "long-term env iro n m e n t a l  m o n i t o r i n g  
and r e s earch p ro grams." This is the oil spill r e s e a r c h  
c e n t e r  so c a r e f u l l y  p r e s e r v e d  b y  the remarks of A t t o r n e y  
General Cole. Thus, b o t h  the languag e of the  a g r e ement  
and the A t t o r n e y  Gen eral Cole's i n t e r p r e t a t i o n  of the 
agreem ent at the h e a r i n g  support a two part d e f i n i t i o n  of 
the p r o p e r  uses of the funds: first, r e stor ation of the 
natural enviro n m e n t  in the t r aditiona l sense as de s c r i b e d  
in federal law; and second, long-term  m o n i t o r i n g  and 
r e s earch r e l a t i n g  to oil spills. See Plea A g r e e m e n t  
He aring T r a n s c r i p t  at 39 and 47.

Though arguments m i g h t  be m a d e  to b r oaden the scope 
of the plea agreement, none of them is persuasive. It is 
true that the p l e a  agreem ent uses the wo rd "resources" to 
define the o b j e c t  of r e s t o r a t i o n  efforts, in c o n t r a s t  to 
the consent decree e n t e r e d  to settle the civil 
litigation, w h i c h  uses the term "natural resources". 
Thus, it might be argued that the plea agr eement payments 
can be used to restore a b r o a d e r  group of resources than 
the "natural resources" b e n e f i t t e d  b y  the civil



settlement. This argument s h ould fail, however, b e c a u s e  
it con flicts w i t h  the cle ar u n d e r s t a n d i n g  e x p r e s s e d  by 
t h e  parties at the p l e a  hearing and, m o r e  fundamentally, 
w i t h  the idea that the payments m u s t  be used  to r e m e d y  
the i njury for w h i c h  the crimi nal charges we re b r o u y h t —  
e n v i r o n m e n t a l  injury. In oth er words, p r o p e r l y  
i n t e r p r e t e d  in context, "resources" s h o u l d  be unders t o o d  
to m e a n  n a t u r a l  resources, w i t h  the sole identi f i e d  
e x c e p t i o n  for a spill study center.

A n  a r g ument c o u l d  also be m a d e  that b e c a u s e  the 
d e f i n i t i o n  of r e s t o r a t i o n  in the p l e a  agreeme nt is not 
e x c l u s i v e  (it says restor a t i o n  "includes" r a t h e r  than 
"means", or some o t h e r  e x c l u sive term) that o t h e r  uses of 
t h e  m o n e y  are possible. In light of all the other 
ev i d e n c e  to the contrary, I do not b e l i e v e  this argum e n t  
s t a n d i n g  al one c a n  prevail. Moreover, the force of the 
a r g u m e n t  is s e v e r e l y  limited by the general rule of 
c o n t r a c t  and s t a t u t o r y  i n t e rpr etation w h i c h  p r o v i d e s  that 
if a d e f i n i t i o n  is not exclusive, o t h e r  p o s s i b l e  m e a nings  
m u s t  be of t h e  same nature or general type as the listed 
meanings. In this case, the d e f i n i t i o n  of r e s t o r a t i o n  in 
t h e  a g r e ement lists specific activiti es w h i c h  are 
permissible. E v e n  if the use of the w o r d  "includes" is 
i nterp r e t e d  to m e a n  that o t h e r  uses of the funds are 
appropriate, those uses m u s t  be of the same general 
n a t u r e  as the s p e c i f i c a l l y  listed uses.

I have not d i s c u s s e d  in this m e m o  a n y  arg uments that 
m i g h t  be m a d e  b a s e d  on the briefs filed b y  the p a rties in 
s u p p o r t  of the p l e a  agreement. I s i m p l y  d i d  n o t  have 
time to r e v i e w  them. If it w o u l d  be helpful to you, I 
w i l l  t r y  to find t h e  time later in t h e  week.
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Re: Proposal to C o n t i n u e  L o n g  T e r m  K i l l e r  W hale R e s e a r c h
in P r ince W i l l i a m  Sound, A l a s k a  via HB 411

Backgro und:
S i n c e  1983 s y s t e m a t i c  p h o t o i d e n t i f i c a t i o n  studies have 

been c o n d u c t e d  in the So und b y  our group. We have been able 
to d e t e r m i n e  c h a n g e s  that  have o c c u r r e d  in the h i g h l y  s table 
r e s i d e n t  k i l l e r  whale pods, first as a result of 
i n t e r a c t i o n s  w i t h  the. longline f i s h e r y  and then as a result 
of the E x x o n  V a l d e z  Oil Spill. S u p p o r t  from the State of 
A l a s k a  via the A l a s k a  L e g i s l a t u r e  and t h e n  S e n ator  Mike 
Symanski's o f f i c e  was instrum ental in p r o v i d i n g  d a t a  to 
a ssess c h a n g e s  in k i l l e r  w h a l e  pods a f t e r  the spill. Over 
t he p a s t  3 y e c r s  the Fede iax G o v e r n m e n t  has s u p p o r t e d  this 
critica l work, b u t  f u n d i n g  has now e n d e d  (as result of 
T r u s t e e s  d e c i sio n) d e s p i t e  the d e m o n s t r a t i o n  of damages. 
T h e s e  are w h a l e s  that are v i e w e d  b y  the tour boats and 
a t t r a c t  v i s i t o r s  from all areas. The Federal Govern m e n t  does 
not h a v e  the long term v i e w  of this w o r k  that the State has 
d e m o n s t r a t e d  in the past. We are a s k i n g  that the State 
p r o v i d e  r e s e a r c h  m o n i e s  once a g a i n  to insure the c o n t i n u i t y  
of the p r o j e c t  t h r o u g h  1992. B r i n g i n g  the p r o j e c t  back 
u n d e r  the S t a t e  will improv e c o m m u n i c a t i o n  and d i s e m i n a t i o n  
i n f o r m a t i o n  as we have b e e n  e x t r e m e l y  l i m i t e d  in this regard 
u n d e r  the F e d e r a l  program.

R e s e a rc h
T h e  p r o j e c t  Invol v e s  the y e a r l y  p h o t o g r a p h i c  

i d e n t i f i c a t i o n  of each animal in the k i l l e r  wh ale pods that, 
use P rin ce W i l l i a m  Sound. It is p o s s i b l e  to keep track of 
births, deaths, and o t h e r  c h a n g e s  w i t h i n  the killer whale 
p o p u l a t i o n  if the p r o c e s s  is c o m p l e t e d  each year. G r a d u a t e  
p r o j e c t s  at the U n v i v e r s i t y  of A l a s k a  and  U n v i v e r s i t y  of 
B r i t i s h  C o l u m b i a  have b e e n  f o s t ered b y  this study and 
e x a m i n e  other  a s p e c t s  of k i l l e r  w hale biology. R e c ently 
NGOS has p r o d u c e d  c a t a l o g u e s  of individual w h a l e s  (for both 
h u m p a c k  and k i l l e r  w h ales) that soon will be a v a i l a b l e  to 
the i n d i v i d u a l s  and the tour boat industry for use in 
i dentifying  whales.



FROM : N.G.O.S. PHONE NO. ! 907 235 6590 P02

B u d g e t
B e c a u s e  of in k i n d  donations, a n d  other support, 

d e v e l o p e d  b y  o u r  n o n - p r o f i t  r e s e a r c h  group, the cost to the 
State for m a i n t a i n i n g  this p r o j e c t  is s u b s t a n t i a l l y  less 
than actual cost. E a c h  s e a s o n  NGOS o p e rates  a f i e l d c a m p  and 
at least two r e s e a r c h  v e s s e l s  and h a v e  6 i ndivi d u a l s  w o r k i n g  
part time on the project. T h e  total r e q u e s t e d  to c o n t i n u e  
operat i o n s  in 1992 is $60,000,
This includes the p r e p a r a t i o n  and c o m p l e t i o n  of the field 
program, d a t a  analysis, and annual report. A s  was o u r  p o l i c y  
before the oil spill and federal funding, all d a t a  files 
remain op en for use by other workers. At this time o t h e r  
users are p r i m a r i l y  g r a d u a t e  students.

B re a k d o w n :

V e s s e l  O p e r a t io n s  
( i n c l u d e s  f o o d , f u e l ,  

l o g i s t i c  s u p p o r t ,  e t c . )

S a l a r i e s 24.000

27.000

P h o t o g r a p h i c  P r o c e s s i n g 5,200

Communication s, C o m p u t e r 3 , 1 0 0

T r a v e l 700

60,000


