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House Bill No. 355 Testimony

Good afternoon. I appreciate the opportunity to address the
Alaska State Legislature®s House Resources Committee and offer my
opinion with respect to Representative Cliff Davidson®s House

Bill No. 355.

My name 1is Gary E, Smith. I am employed as an Environmental
Specialist 11l by the California Department of Fish and Game 1in
Sacramento. I have been employed by the Department for nearly
twenty-three years. Currently (since November 1990), I am
responsible for coordinating and directing the Department®s
activities related to assessing inBtreara and terrestrial needs in
the Mono Lake Basin and portions of the Owens River system, and
returning water to long desiccated streams in the Mono Basin, to
Mono Lake, and to portions of the Owens River. Activities
related to Mono Lake and the Basin®"s streams are at the forefront
of establishing instream reservations for fish in California.
Prior to assuming regional Mono Basin and Owens River
responsibilities, 1 was the Department®s Statewide Instream Flow
Coordinator (11/80-10/90). I continue to serve in this capacity
on a part time basis.

As 1 address you, I believe I am in an awkward difficult but
opportune position. On one hand, one might ask "California has
enough environmental and water problems of its own, so why 1is
someone from California addressing the Alaska Legislature
regarding HB 355". on the other hand, one might also look upon
this occasion as an opportunity to point out some of the pitfalls
that have befallen California as we have developed our water
resources. Most certainly, California does have many
environmental problems, However, it is because of these problems
that 1 believe there 1is an opportunity for others to learn fronm

our mistakes.

California, like Alaska today, was once believed to be a land of
boundless resources: the golden state, the land of opportunity,
generous water supplies (albeit inconveniently distributed),
abundant fish and wildlife resources and habitats, and so on.
There are numerous historical accounts and antidotes of
California®s once abundant fishery resources. It is not uncommon
to read of or hear of an old timer relating that salmon in one
stream or another on California®s coast or in the san Joaquin
River or Sacramento River system were once "so thick you could
walk across the stream on their backs™. These stories not only
refer to the incidents in the 1800s, but also in the early 1900s.
The general feeling was that resources were so abundant that
partial or complete loss of one more populations would be
insignificant. Unfortunately, this was not the case. The
abundant habitats and natural resources we once enjoyed more

vV
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often that naught are now mere shadows of their former selves.

In general, about 95% of California®s historic steelhead and
salmon habitat has been lost, in response, the states steelhead
and salmon populations have dwindled to only 20% and 35-40%,
respectively, of their historic numbers. Let me share a dramatic
example. Archival antidotes indicate that around 200,000 winter
run king salmon returned to the Sacramento River system each year
in the 1870s. In the early 1900s, the population continued to be
in relatively good shape, and about 100,000 fish returned each
year. By contrast, in 1991, only 191 winter run salmon returned
to the river. Further, about one-third of these fish were
sexually immature males. These Tlsh are now designated as an
endangered species by the state of California and a threatened
species by the U.S. Fish and Wildlife Service. In addition, the
Fish and Wildlife Service 1is reassessing its designation and
considering also designating the winter run salmon as an
endangered species. This is but one stark example of the decline
in abundance that typifies California®s resources.

How has this come about? There are many contributing factors.
Water development projects and offstream water diversions without
appropriate consideration of instream resource and habitat needs
have been instrumental in the decline of California®s aquatic
resources. Although many of these projects were conceived with
the best of intentions, typically insufficient water has been
left in streams to maintain habitat, and resource losses have
occurred.

California did recognize the value of its fish and wildlife early
on and passed various laws with the intent of protecting these
resources. However, often these laws were not fully enforced or
were simply disregarded in light of other, overriding
considerations.

California does not have statewide provisions for designating
instream reservations for fish. Under our water law, fish and
wildlife are now recognized as beneficial uses of water.

However, this does not guarantee that sufficient water will be
maintained in a stream for resource purposes, it guarantees that
instream needs receive equal consideration with other uses, but
they must also compete with those uses for available water.
Typically, 1instream resources have been unable to "compete™ with
offstream uses for available water, particularly if the
evaluation procedure uses a dollar value commodity based
approach.

With the advent of the environmental movement of the 1960s public
awareness of the plight of the states resources increased
substantially. As a result, steps are now being taken to attempt
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to reverse the downward spiral. There are several examples which
come to mind:

1. California enacted the California Environmental Quality
Act to mitigate adverse impacts of new projects.

2. In response to the federal Public Utilities Regulatory
Act and the ensuing rush to develop small hydroelectric
projects in California, the Department of Fish and Game
developed policies and guidelines similar to those
included in HB 355 for reviewing proposed projects.
These policies and procedures proved to be an effective
approach to reviewing the more that 700 project
applications the Department received for review, and
for ensuring protection of instream resources.

3. Recent legislation authorizes the state to purchase
existing appropriative water rights for instream and
resource protection uses. This is costly, but often Iis
the only process available in many of our watersheds.

4. Laws which have been on the books for years are now

being enforced.

While these factors are helping they are reactive and costly.
Further, many of our resources are now on the brink of disaster
and in need of very strong intervention.

The activities | am involved with in the Mono Lake Basin typify
these points. Streamflow was diverted out of the Mono Lake Basin
beginning in 1941. Four tributary streams were essentially dried
up and the level of Mono Lake, dropped about 40 feet. As a
result, instream habitats and resources in the four stream were
lost, and Mono Lake®"s severely threatened. Litigation begun 1in
the early 1980s to restore water to the streams and lake
continues today. While water is now flowing down the four
streams to the lake, and we are actively restoring the stream®"s
physical habitats, costs have been astounding. To date, costs
for these activities are in the millions of dollars. In
addition to these known costs, the out-of-basin water users are
now faced with the additional task and cost of replacing the
water they once had available for use and, indeed, did use. From
my perspective, these resource losses and costs could have been
avoided if instream needs had been identified and met before
water was diverted from the streams. Such a proactive and
informed approach would have benefited all parties, in my
opinion, the provisions included in HB 355 would have provided

avenues for this needed proactive approach.

From my perspective, Alaska is at a fork in the trail. One fork
leads down the trail followed by California, with all of its
pitfalls, environmental problems, and costs. The other down a
trail which I believe would be a proactive, cooperative, and
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effective approach to preventing exposing Alaska®"s abundant
natural resources to the many environmental problems California
has experienced.

I have reviewed HB 355. The bill appears to me as being a
progressive/ proactive approach to addressing Alaska®s instream
needs and streamflow issues. If enacted/ HB 355 should encourage
development of information needed by decision makers to make
informed and considered decisions with respect to water use
issues. It should also prove to be an effective tool in the
water wars which Alaska®s resources will surely face in the
future.

Thank you for this opportunity to addrecr this committee. I am
available to respond to any questions.

Gary E. Smith
Environmental Services Division
California Department of Fish and Game
1416 Ninth Street
Sacramento California 95814
Phone NO. (916) 654-2571

FAX No. (916) 653-2588

TriTCt
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United States Department of the Interior

BUREAU OF LAND MANAGEMENT
ALASKA STATE OFFICE ., ®
222 W. 7thAvenue, #13 A Ifft t>J
ANCHORAGE, ALASKA 99513-7599
7250 (933)

Representative Cliff Davidson
Chairman, House Resources Committee

State of Alaska
House of Representatives

Box V
Juneau, Alaska 99811

Dear Mr. Davidson:

My staff has reviewed the proposed legislation, House Bills 353, 354 and 355. House Bill 353
concerns the automation and updating of water resource data, House Bill 354 concerns the
surface-water data network, and House Bill 355 concerns the reservation of instream flows for

fish and wildlife.

The Environmental Protection Agency's (EPA) STORET system has been used successfully
nationwide by other Bureau of Land Management (BLM) offices. It has been identified as the
best system to track streamflow data. We fully support the completion of the automation process
for the State water data base.

We fully support the surface-water data network system proposed in House Bill No. 354. We
would like to hive a technical representative participate in the cooperative effort to locate new

stream gaging sites.

House Bill 355 would guarantee the allocation of instream flow water rights for fish and wildlife.
This bill does not specify a formula and procedure for quantifying the amount of water that is
reserved for fish and wildlife. This will allow flexibility in the procedure chosen to handle
regional variability in flow regimes. It is encouraging that wildlife are also included in this
legislation. We «uppoct/fBi concept of establishing an instream flow reservation in rivers, lakes

and streams im£octaaf to and wildlife.
Thank you forthe opportunity to respond to this proposed legislation.

Sincerely,

Edward
State Difcctor, Alaska
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United States Department of the Interior m $S S
FISH AND WILDLIFE SERVICE
NATIONAL ECOLOGY RESEARCH CENTER
4512 McMurry Avenue

Fort Collins, Colorado 80525-3400
In Reply Refer To:
FWS/Region 8/NERC March 4, 1992 RAMEB  705.02
Representative, CIliff Davidson
State of Alaska
House of Representatives
Box V
Juneau, AK 99811
Dear Mr. Davidson:
| have reviewed the copy of House Bill 355 sent to me by your staff. | am
pleased to see that you and the citizens of Alaska are still attempting to

bring certainty to the water allocation process. This is essential while you
still have an abundance of natural resources in terms of flowing water,
fisheries, and wildlife. As | understand the present situation in Alaska, you
have perhaps the most progressive legislation for recognition and protection
of instream flows for fisnes of any State in the nation. This bill as
proposed would firmly establish a priority date for instream reservations for
fish and wildlife protection and further clarifies that the quantitative
analysis must be carried out no later than the time an appropriation request
for consumptive use is permitted. This guarantees that some attention is paid
to the Fish and Wildlife habitat needs for flowing water before a consumptive
use permit is issued. This should in no way impact existing water users and,
furthermore, is clearly subordinate to future needs for domestic water supply.
Subordinating instream flow rights to future demands for domestic supply Is a
feature of some other state regulations and statutes.

| can see no threat to carrying out this legislation and would encourage the
citizens of Alaska to enact it in order to make very clear to future
appropriators that a certain amount of water is reserved for Fish and Wildlife
benefits in specified streams around the State. It would be very rare for one
single consumptive applicant to make a request that would require all of the
water flowing in a stream, however, this is a possibility. This legislation
would put on record to future consumptive users that the entire water supply
is not available to them and that the amount available will be determined at
the time of their application. Just as you have struggled over the last
several years searching for a "formula" approach to quantifying the statewide
instream flow needs, many of the other States have debated whether or not it
is appropriate for the legislature to establish instream flow reservations by
formula within the statutes or by a clearly defined process. The latter seems

to be the preferred route.

| see House Bill 355 as an excellent compromise while still bringing certainty
to the allocation process. By Jeferring the quantification of the instream
flow reservation until such tine as an application is made for consumptive
use, you spread out the work load over a considerable period of time but
future appropriators are forevarned well in advance that all of the water is
not going to be available for consumptive use. As you further develop
regulations and procedures for quantifying the instream flow reservation, the



future applicants will have a better Idea of the amount of water that may be
available to them.

Given the probability of the State estaollshlng a water use fee as proposed 1n
House Bill No. 550, 1t 1s essential that the stream reaches to be protected
for future fishery production be Identified with certainty. When so
identified and given a priorit% date of reservations, future generations of
Alaskans can be assured that they will not have to spend billions of dollars
in purchasing water rights and physically rebuilding fish rearing habitat
because the streams have become overappropriated. Tens of millions of
taxpayers dollars are now being spent annually 1n the Colorado, Mississippi,
and Missouri river basins trP/ing to restore large river fisheries. This 1s in
addition to the 100's of millions of dollars spent 1n the Columbia system.

As | stated when reviewing your 1989 bill, | again hope that the Alaska state
legislature will enact this bill because it will provide an example and
precedent for some of the eastern and southeastern states. These legislatures

are now struggling with exactly the same concern as they are approaching real
conflicts among instream and desired out-of-stream uses.

Sincerely,

Clair B Stalnaker
Chief, Riverine and Wetlands
Ecosystems Branch
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Chairman Davidson and Members of the Committee!

Or behalf of American Rivers, the nation®s principal river-
saving conservation organisation, it is my pleasure to testify
today concerning House Bill No. 355, "An Act relating to the

reservation of instream flows for fish and wildlife."

My name 1is Suzanne c. Wilkins and I am the Director of State
Programs for American Rivers, Inc. - a national nonprofit
conservation organization, which since 1973 has been addressing
river protection issues across the country. Our mission is to
preserve and restore America®s river systems. Car membership

numbers over 18,500 nationwide, 1including 142 persons in Alaska.

American Rivers has a national perspective on river policy. We
are frequently called upon to analyze, write and/or testify on
state and federal legislation affecting rivers throughout the
country. While some might view us as an "outside"™ organization,
American Rivers works closely with local citizens in all 50
states, and our staff has had an opportunity to experience first

hand numerous rivers mross the country - including many in

Alaska.



Since our founding, American Rivers has seen the destruction of
fish and wildlife habitats escalate at an alarming rate. Indeed,
scientists have(@ecome increasingly alarmed as they have begun to
document the profound loss of fisheries and other aquatic
resources:
* 30% of the native freshwater fish species in North America
are threatened, endangered or of special concern;
* 10% of all North American freshwater mussels have become
extinct this century and of the remaining, three-fourths are
rare or 1imperiled;
**of the stocks of Pacific salmon, steelhead and sea-run
cutthroats, 106 are extinct, 102 face extinction, 58 are at
moderate risk and 54 are of concern;

* 10 species of freshwater fish became extinct in the decade

1979-1989; and

* 66% of the continent®s crayfish are now rare or 1imperiled.

While much of this sobering situation can be attributed to water
impoundments and diversions, co degraded water quality, to
changes in land use and to channelization, scientists are
becoming increasingly aware of the importance of water quantity
to the health of a watershed and its natural resources, indeed,
decision makers must increasingly consider the need for insured
instream flows, if natural river systems are to remain viable and

flourish in the future. This point is particularly true 1in



those states that have a prior appropriations doctrine - those in

the West and Alaska.

Fisheries in the state of Alaska are a tremendous economic
resource. They are viewed by many as a renewable resource, but
if the statistics cited above are any indication, it does not
appear to take much to upset the delicate ecosystem of a

watershed and thus to threaten the species living there.

The Alaska legislature has an historic opportunity with House
Bill 355 - to pass legislation that will place the state of
Alaska on the cutting edge of river management nationwide. Many
of the Lower 48 are now desperately attempting to undo the damage
wrought by years of overappropriation of the water that once
flowed 1in their rivers. Alaska needs to plan now to ensure the

future viability of its rivers, so that it will not repeat the

mistakes of the Lower 48.

American Rivers strongly supports passage of House Bill 355.

We have reviewed HB 355, the existing state water statutes at
issue and the pertinent provisions of the Alaska Constitution.
In doing so, we have determined that the existing water statutes

do pot satisfy the mandate set forth at Article VIIl, Section 13

_ 3.



of the Alaska Constitution, that "an appropriation of water shall
bo . . . subject to . . . the general reservation of fish and
wildlife,” Specifically, the Alaska Water Use Act does not
guarantee that an appropriation of water 1is balanced by an
instream flow reservation for fish and wildlife. Rather, the
relevant provision states that the Commissioner shall conelder.
among other things, "the effect on fish and game resources™ when
determining whether a proposed appropriation is in the public

interest.

Among the other factors that the Commissioner is required to
consider in determining whether a proposed appropriation 1is in
the public interest is "the effect of the economic activity
resulting from the proposed appropriation.”™ It is easy to
envision many scenarios where, on one hand, the applicant would
be able to place a dollar amount on the economic activity
resulting from the proposed appropriation; while on the other
hand, it would be difficult to assign a dollar amount to the long
term or cumulative effect on fish and game resources resulting
from the proposed appropriation. The result? 1In most instances,
the economic activity factor would probably be given more weight.
Indeed, the effect on fish and game resources factor is but one
of eight factors that the Commissioner is to consider when

determining whether a proposed appropriation is in the public

interest.



While it may be true that Alaska®s present instream flow laws are
among the most progressive in the nation, this 1is a relative
concept. Alaska™s water use laws are progressive when compared
with other states that either have no such law or that have long
since destroyed their river resources and, indeed, wish they had
the opportunity to "roll back the clock™ and start all over ag”in
to insure better balance for instream uses and between
agricultural and urban needs. HB 355 would guarantee that every
time water 1is taken out of a stream, enough water is left in that
stream for the survival of fish and wildlife, a simple but

farsighted concept that achieves the mandate of the Alaska

Constitution.

In reviewing hb 355, we believe that it is important to note that
applications for appropriation and out of stream appropriations
on record before the effective date of the act would receive
grandfather rights. .Also, the act would not apply to
nonconsumptive uses of water or single family domestic uses, nor
to groundwater appropriations of 5,000 gallons per day or less

that do not have an effect on surface water fish and wildlife
habitat. We believe that these provisions make the bill a fair

one for all "normal”™ river activities.

As an organization, American Rivers has recently adopted a new 5

Year Plan, in which "Water Use and Instream Plow"™ 1is one of our

sixXx part conservation program. The addition of this new program



area was due to a growing concern of ours and of many otherlriver
ecologists and policy makers that water quantity was not

receiving adequate attention nationwide.

Alaska has an opportunity to protect the future of its resources
- something that many other states have already lost. |l urge
this committee to recommend passage of HB 355, and in so doing
take a proactive step towards preserving Alaska®"s fish and

wildlife.

Thank you for your time and consideration.
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Representative Cliff Davidson
Chairman, House Resources Committee

P.0. Box V
Juneau, AK 99811

Dear Representative Davtdlson,
On.behalf of the National Audubon Society Including Its 2700
members In Alaska, Iwould like to urge passage of HB 355 "an Act

Relating to the Reservation of Instream Flows for Fish and Wildlife; and
Providing for an Effective Date".

It Is essential that Instream habitat for Alaska 3 multimillion dollar
commercial, recreational and subslstance fishery and wildlife resources
be protected from unnecessary damage and inappropriate human activities.
Your bill helps assure that this will be the case.

We very much appreciate your sponsorship of this vital legislation.

Sincerely,

David R. Cline
Reolonal Vice President

AMERICANS COMMITTED TO CONSERVATION hinifd <irtc™\UJpafir



FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION BILLNO.  HB 355

Revision Date: Department Affected: Natural Resources
Tide: An Act relating to the reservation BRU: Water Management
of water for in-stream flow purposes Components: Water Management

Sponsor: Davidson
Requestor: House Resources COMPONENT SERIAL NO. 916

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 191.3 191.3 191.3 191.3 191.3 191.3

TRAVEL 33.7 33.7 33.7 33.7 33.7
CONTRACTUAL 82.4 82.4 82.4 82.4 82.4
SUPPLIES 12.0 120 12.0 12.0 120
EQUIPMENT 76.0 40.0 40.0 40.0 40.0

LAND&STRUCTURES
GRANTS,CLAIMS

MISCELLANEOUS
TOTAL OPERATING *x* 3954 359.4 359.4 359.4 359.4 3

CAPITAL

REVENUE
Funding Source:

FUNDING: (Thousands of Dollars)

33.7
82.4
120
40.0

59.4

GENERAL FUND 395.4 359.4 359.4 359.4 359.4 359.4

FEDERAL FUNDS
OTHER

Funding Source:
TOTAL 395.4 359.4 359.4 359.4 359.4 3

POSITIONS:
FULL-TIME 4.0 4.0 4.0 "4.0 4.0

PART-TIME
TEMPORARY

Estimate of Current year impact:
ANALYSIS: (Attach a separate page if necessary)

*** |f appropriations for water data in HB 353 and HB 354donotpass, an
additional $481*000 needs to be added to this fiscal note.

If HB 550, water fees passes, the fees collected from the sale ofwater
could offset the costs for data in HB 353 and HB 354.

Prepared by: Gary Prokosch Phone: 762-2571
Division: Division of Water Date: 19-Feb-92
Approved by Commissioner Harold C. Heinze 19-Feb-92
Agency: Department of Natural Resources

Distribution (by preparer) : Legislative Fir.ar.ee, legislative Sponsor, Requestor. OM3.
& Impacted Agcncy(ies).
REV 10/91 Page 1 of 7

59.4
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FISCAL NOTE

HB NO. 355 RESERVATION OF INSTKEAM FLOWS
FOR FISH AND WILDLIFE

HB 355 requires the Department of Natural Resources (DNR), upon receipt of an
applicationforan out-qf;stream_aPproprlatlon oran applicationto appropriate ground
water that would significantly intluence the volume ofwaterin a stream or river, to
reserve an instream flow reservation to maintain habitat for fish and wildlife.

DNR, Division of Water will receive between 100 and 120 water rights apglications
for surfaoe water and about 100 applications for ground water in excesB of sooo
gallons Per day each year. HBSes requires that DNR reserve water for fish and
wildlife for each ofthese surface water applications and evaluate each of the ground
water applications to determine if the withdrawal of water will significantly
influences the volume of waterin a nearby river or stream.

This fiscal note is based on the hydrologic and water management needs of the
Division of Water to address the requirements of HB3ss, This fiscal note assumes
that HBss3 and HB3e4 are passed and the funds for the surface-water data
evaluation for Alaska and the STORET system upgrade are approved.

DNR will require a hydrologiat who, on a case-hy-case basis, will collect existing data

evaluate that data or collect new data in order to estimate stream or river flow
conditions on each ofthe estimated 200 applications that will need to be processed
each year under HB3sse.

The hydrologist will require office space, office supplies and office equipment in
addition to stream gaging equipment such as flow meters, wading rods, tag lines,
datapoda, polycorders and computers to read, store and manipulate data to provide
mean annual flows, mean me *'hly flows, extreme flows as well as other stream flow
characteristics needed for ins ream flow analysis. The hydrologist will also require
a travel budget that will allow him orher to establish and maintain gaging sites, or
to collect other site specific stream or river characteristics for evaluating instream
flow needs or the effect of an appropriation Qfwater on fish and wildlife habitat.

The hydrologistwillwork dosely with ADF&G biologists and watermanagers in the
preparation ofthe instream flow applications.

In addition to the hydrologist and his office and field needs, so0.0 dollars in
contractual funds are bring requested for the establishment, operation and
maintenance ofgaging stations for both site specific and index stations. These ftmds
will be used, if appropriate, as matching funds with USGS for the cooperative
establishment ofgaging stations. These long-term gagin? stations are necessary fur
both rite specific area management and for monitoring oflong term affects ofout-of-
etream appropriations and instream flow reservations.



In addition to the hydrologist, the Division ofWater will require @ natural resource
officerin each ofits three regional offices (Anchorage, Fairbanks, and Juneau). These
individuals will be required to work with the %drologist and fish and wildlife
biologist in the preparation of applications for the reservation of water and to
adjudicate the applications in accordance with AS 46.15.146.

The preparation ofthe instream flow application will require the coordination ofdata
between the hydrologist and biologist, otherwater users, and other state and federal
agencies. The interpretation and analysis of the data includes stream flow
information, either real or estimated, fish and wildlife species and their needs
re?_ardll_ng flow, timing of flow and related fish and wildlife activities, and the
reliability of the data. The application for a reservation must be prepared in
accordance with AS 46.16.146 and 11 AAC 93.141 and 142, which includes
identification of river or stream reach where flow are to be reserved, maps, legal
description and organization ofdata into the appropriate application format.

The natural resource officers in each region will adjudicate the instream flow
applications in accordance with AS 46,16.146 and 11 AAC 93.146 and 146. ThiB
includesfile preparation, LAS computerentry, agencynotice, public notice, interested
party notice, meetings and hearings when required, response to comments or
objections and document preparation. It is estimated that each of these natural
resource officers will have to prepare applications and adjudicate up to 7s instream
flow reservations peryear.

Each natural resource officer will need to have office space, office equipment and
supplies, and a personal computerand software. In addition, in orderto prepare and
adjudicate aninstream flow application the adjudicator will need to work closely with
and assist the hydrologist and biologist in the field. They will also have to have a
reasonable travel budget to conduct monitoring, hold meetings and hearings when
appropriate during and after the adjudication process.



Position Titlo

Hydrologist IlI
Time Status Stall Months
PFT 12
TYPE OF EXPENDITURE
Salary
Benefits

Premium Pay
Other
Totai Personal Services
Travel
Contractual
Commodities

Equipment
Other
Total Cost
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002

G.F. Match 1003

General Fund 1004

I-A Receipts 1007

CIP Receipts 1061

Other

AGENCY

Request For

New Position COMPONENT Water Management

HB355P1

Amount

55.1

10
56.6
3.0
49.0

173.7

173.7

Natural Resources

BRU Water Management

No. of Positions Range/Step Barg. Unit

1 18A GGU
Election District
Anchorage

Justification

Tho Hydrologist Ill position is needed to conduct
field, laboratory, and office work to provide
streamflow data and analyses needed to support the
instream flow reservations as described in HB 355.
Index stalions to be used for regional evaluations
will be designed, installed, and operated to

provide data for ungaged streamflow determinations.
The position will work with DLWM water managers
and ADFG biologists to provide useful, accurate
streamflow data for managing the water and

fish resources of Alaska.

IFY 93

Page of.
Revised Date:



Position Title No. of Positions Range/Step Barg. Unit

Natural Resource Officer 1 1 14A GGU
Time Status Staff Months Location Election District j
PFT 12 Fairbanks
TYPE OF EXPENDITURE Amount Justification
Salary
Benefits
Premium Pay The Natural Resource Officer | position
Other is needed to adjudicate instream flow
Total Personal Services 42.8 reservation applications, conduct field
Travel 6.5 work, hold meetings and hearings, and prepare
Contractual 8.6 instream flow applications as required under
Commodities 3.0 HB 355. The position will work with division
Equipment 9.0 hydrologist, ADF&G biologist to prepare
Other an instream flow application for each
Total Cost 69.9 river, stream or lake where an out of stream

FUNDING SOURCE FOR TOTAL COST appropriation application was accepted by DNR.
Federal Receipts 1002 The application preparation and adjudication
G.F. Match 1003 will be done in accordance with AS 46.15.145.
General Fund 1004 69.9
I-A Receipts 1007
CIP Receipts 1061
Other

AGENCY Natural Resources |FY 93 |
Request For BRU Water Management Paga ol
New Position COMPONENT Water Management Revised Dale:

HB355P2



Position Title
NROII

Time Status Staff Months

PFT

TYPE OF EXPENDIT URE

Salary
Benefits
Premium Pay
Other

Total Personal Services

Travel
Contractual
Commodities
Equipment
Other

Total Cost

FUNDING SOURCE FOR

Federal Receipts
G.F. Match
General Fund
I-A Receipts

CIP Receipts
Other

Request For
New Position
HB355P3

1002
1003
1004
1007
1061

12
Amount

46.7

8.6
3.0
9.0

75.9

TOTAL COST

75.9

AGENCY Natural Resources

BRU Water Management
COMPONENT Water Management

No. of Positions Range/Step Barg. Unit
1 16A GGU

Location Election District
Juneau

Justification

The Natural Resource Officer Il position

is needed to adjudicate instream flow

reservation applications, conduct field work,

hold meetings and hearings, and prepare

instream flow applications as required under

HB 355. The position will work with division
hydrologist, ADF&G biologist to prepare an instream
flow application for each river, stream or lake where
an out of stream appropriation application was
accepted by DNR. The application

preparation and adjudication will be done

in accordance with AS 46.15.145.

IFY 93

Pago of
Revised Dale:



Position Title No. of Positions Range/Step Barg. Unit
NROII 1 16A GGU
Time Status Staff Months Location Election District
PFT 12 Anchorage
TYPE OF EXPENDIT JRE Amount Justification
Salary
Benefits The Natural Resource Officer Il position
Premium Pay is needed to adjudicate instream flow
Other reservation applications, conduct field work,
Total Personal Services 46.7 hold meetings and hearings, and prepare
Travel 8.6 instream flow applications as required under
Contractual 8.6 HB 355. The position will work with division
Commodities 3.0 hydrologist, ADF&G biologist to prepare an instream
Equipment 9.0 flow application for each river, stream or lake where
Other an out of stream appropriation application was
Total Cost 75.9 accepted by DNR. The application
FUNDING SOURCE FOR TOTAL COST preparation and adjudication will be done
Federal Receipts 1002 in accordance with AS 46.15.145.
G.F. Match 1003
General Fund 1004 75.9
I-A Receipts 1007
CIP Receipts 1061
Other

Request For
New Position
HB355P4

AGENCY  Natural Resources |FY 93

BRU Water Management Page ol.
COMPONENT Water Management Revised Date:



FISCAL NOTE

STATE OF ALASKA BILL NO. HD 355
1992 LEGISLATIVE SESSION
Revision Date: 12/13/91 Department Affected:  _FJtiIL-Md-G.fIM
Title:Instream Flow BRU: Habitat

Component: Habi tat

Sponsor: Representative Davidson

Requestor:  House Resources Committee COHPOHEWT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING Fy 93 FY 94 Fy 95 FY 96 Fy 97 Fy 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE

FRUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL AUND

FEDERAL FUNDS

OTHER

RUND SOURCE:

TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: no impact on current year

ANALYSIS: (Attach a separate page if necessary.)
See Bill Analysis, Fiscal Impact

Prepared By: Kimbal Sundberg Phone: 267-2334
Division: Division of Habitat'~~> / Date: 12/16/91
Approved by Commissioner: A ,
Agency:  Department of Fish and Game D a <21/

Distribution (by preparer): leg. Fin., legislative Sponsor. Reguestor, OMBOGR Cor. legls. OSC, &Impacted Agency(ies)
Rev 10///01 I_ofJ__
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DEPARTMENT OF .NATURAL RESOURCES *00 willoughbyavenue
JUNEAU, ALASKA 99801-1796
/ PHONE: (907] 468-2400

OFFICE OF THE COMMISSIONER ! FACSIMILE: (907] S86-275t

January 22, 1992

The Honorable Cliff Davidson
Chair, House Resources Committee
P.0O. Box V

Juneau, AK 99811

Dear Representative Davidson:

We welcome your interest in the management of Alaska®"s water
resources. Alaska®"s water management statutes and regulations are
among the most progressive in the nation, and the abundant salmon
runs of the last decade are one illustration of the benefits to be
gained from actively managing the state"s water resources for
maximum beneficial use and the general reservation of fish and
wildlife.

We believe the best approach to managing Alaska®"s water is to build
on the success of the present system, rather than create a new
approach to water management as HB 355 would io. For this reason,
our two departments are supporting the passage of HB 353 and HB 354,
but we are not supporting HB 355.

The most pressing needs are for improved water resource data
collection and analysis, and updating and completing work connected
with the STORET system. The STORET system is the state’s
computerized database of water data and water appropriations. These
needs are addressed by HB 353 and HB 354. It may be advisable to
reference a system equal to or compatible with the STORET system in
HB 353, rather than referring only to the STORET system, 1in case
newer or better systems for water data management are available.

Thank you for your interest in these issues. Please contact
Department of Natural Resources water division director Ric Davidge,
or Department of Fish and Game habitat division director Frank Rue
for additional information related to these bills.

Sincerely,

Harold C. Heinze O Carl L. hosier
Commissioner, Commissioner,

Department of Natural Resources Department of Fish and Game
cc: Paul Fuhs, Legislative Liaison, Office of the Governor

Ric Davidge, Director, DNR Division of Water
Frank Rue, Director, DF&G Division of Habitat



WHY ALASKA NEEDS PROTECTION
OF WATER FOR FISH AND WILDLIFE

-Article VIII, Sec. 13 of The Alaska Constitution mandates a

general reservation of water for fish and wildlife.
-State law does twl provide, a guarantee that water be reserved for
fish and wildlife. Alaska's Water Use Act only requires DNR "consider" the
effect of a proposed appropriation of water on fish and game. My
legislation would guarantee that a sufficient flow of water remain "in the
stream™ for the survival of fish and wildlife

-Requires adequate _ instream flows for fish und wildlife be
reserved before additional water is appropriated for other uses.

-Alaskan water law is based on  "first in time, first in right. An applicant who
receives a water right first is senior to all subsequent water right applicants,
regardless of applicants' future needs. Enactment of my bill would effectively
guarantee fish and wildlife have an immediate, legal right to water they use
now and forever.

-Guarantees automatic instream  flow protection forover 12,000
known fish and wildlife streams.

-To acquire water rights for fish and wildlife an applicant must file an
instream flow application — a complex and costly process. For out-of-
stream uses of quantities less than 100,000 gallons, furnishing water data
is discretionary and treated on a case by case basis.

-Approximately 4,500 out-of-streamwater rights have been granted since
statehood. Only 11 instream flow reservations have been granted out of a
total 46 applications since 1980. (29 are still pending and 6 were denied).

-Extended into the future, protection for instream flows will not be able to

keep up with out-of-strcam use. Under current law, it would take over 1000
years and a cost of $96,000,000 to submit applications to reserve water for fish
and wildlife. My bill provides guarantees this level of protection in a very
cost-effective manner by reserving a waterright for fish and wildlife at the
time of an application.

-Guarantees automatic instream flow protection for all fish and
wildlife streams identified in the future

-Instream flow legislation would also guarantee protection for all fish and
wildlife bearing rivers identified in the future.
over



-Helps  protect important uses of water. navigation,
transportation, water quality and sanitation, recreation, tourism,
scenery as well as the Public Trust

-Under Alaska's Water Use Act, instream flow can be reserved for

protection of fish and wildlife; recreation and park purposes; navigation
and transportation; and sanitary and water quality purposes.  Guaranteeing
instream flows for fish and wildlife, consistent with the Alaska Constitution,
benefits these other uses of water.

-Provides a cost-effective approach to water management

-This legislation docs not require additional state funds. While improving our
state's hydrological and biological data bases is important, instream flows can
still be estimated based on the best available and existing data. As our
information improves, the quantity of water necessary for survival of fish and

wildlife .reserved can be further refined. Until then, the automatic
reservation of water is a cost-effective way to prevent the over-appropriation
of water.

Prevents the water-management fiascoes now being experienced
by the Lower-48

-Western water law was formed when clean fresh water running to the sea
was considered wasted unless it was used for irrigation, farming, ranching,
and mining. The instream reservation of water was, until recently, not
recognized as a beneficial use of water in many western states and could not
legally be reserved.

-In the last thirty years, many western states have changed their laws to
include instream flow reservations among the beneficial uses of water, But
after more than a century of applicants. By now, however, most streams have
little or no water left. Water must be leased or purchased back at tremendous
expense, or through disruptive court-action, in order to  restore stream flows.

.Provides an Insurance Policy for Alaska's future

-Reservation of instream flows arc  particularly suitable to Alaska because wc
still have few water conflicts. Wc have a unique opportunity to legislate
intelligent water use and avoid conflicts unlike the  west.

-Alaska, with our highly valued subsistence, sport and commercial fish and
wildlife uses differs from other western states in that our fisheries and

wildlife arc indispensable to our hcaltn, welfare and economy. My legislation
would would preserve, in perpetuity, our natural permanent fund < our

fish and wildlife - long after our known oil reserves drv up.
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ﬁél&Tﬂ%‘zb ISLATION 6

DNR onl¥ required to ‘consider* fgrantln%
Instream tlows for fish and wildlife des Ite a
general reservation of instream flows f or fish
and wildlife specified in Article VIII, Section
13 of the Alaska Constitution.

The onIY procedure to acquire formal instream
flowy water nﬁhts for fish and wildlife is to file
an instream flow application. Alaskan water
law is based. upon first in ante andfirst in rightQ
Therefore, fish and wildlife are amon any
[eSOUrCes Or uses to be considered by

when it, in its own discretion, appropnates
water for an out of stream use, unless water
rights to acquire instream flows for fish and
wildlife were filed first.

Public water supplies are granted priority over
all other water uses.

HB 3H-LEGISLVnQN. MAY 21.1991

Guarantees consistency with Constitutional
mandate by requiring that sufficient water be
reserved to maintain fish and wildlife
production.

Automatlcal a/ ?rants instream. flow protection
priority date for intream flow water right*
for over 12,000 known fish and wildlife
streams as the date of bill enictmeat, Priority
date for streams identified as supporting fish
and wildlife after bill passage is dare 0
identification. Applications on file and existing
out of stream appro?nanons at tim* of
of bill receive grandfather rights.

No change. Instream flows for fish and wildlife
are Pwen Pnonty consideration second only to
pub cwa er supply, while allowing for other
out of stream and Instream uses,

Single family household uses of water also
exempted from provisions of bill Groundwater
appropriations 05,000 gpd or less that do not
have an effect on surfacé water fish and
Wf"tﬂlfeb hl?bltat are exempted from provisions
of the bi
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EXISTING LEGISLATION & , .

Approximately 450Cfout of stream flow water
rights granted since 1966, 40\ instream flow
reservation applications filed since passage of
legislation in'1980. Of them, eleven have heen
granted,and-ax are ia pieacaa of adjudication-
Sil_ wivw bettv. dl®\e+ wd. +Vie,
rest- alC. \/\ -H-c- pmurs <)
acfj <fd\.c~cc\rioy\.

Instream flow applicants must go through
extensive data gatherm? and analysis processes
to provide sufficient data to DNR to complete
final applications for instream flows. - Similar
requirements apply to applications for out of
stream uses for water quantities of 100,000 gpd
or more. Requirements for out of stream
3uant|t_|es less than 100,000 gpd are _
iscretionary and created onCase by cue basis.

Instream flow applicants can file applications
to receive a priority date before completing all
anaIYses sa |mwnhltng1 documentation.
Analyses mutf be completed three to f)"c years
afterfiling. Applicants for oat of stream water
nPhts are granted a priority date upon receipt
of application with or without supPortmg
documentation. Five years are automatically
granted to perfect the'amount of water
requested.

HB355 LEGISMTTQN.MAY21.mi

Automatic guaranteed instream flow
ptrroetgr%tslon in more than 12,000 fish and wildlife
S .

No blanket requirement to immediately
quantify instream flows for ever¥ stream
protected hy the legislation. Instead, analyses
must only be performed. for a stream protected
by this law after an application to appropriate
water for qut of stream uses for that individual
stream s filed.

Therefore, it s estimated that only 200 to 300

out of stream agphcat!ons received each Yea_r

By”DNR might be subject to provisions of this
|

Instream flow protection guaranteed with no
data requirement as provided by constitution.

All fish and wildlife streams receive automatic
quarantee of Instream flow reservation and
priority date effective the date of Ie?_lslat|on
without expending resources. Quantification of
instream flows for an individual stream is not
performed or required until an application for
an out of stream appropriation application for
for (hat atream is fifed. Minimal resources
_reg,ulred to quantify the instream flows for
individual reservations on case by case basis,
Existing quantification Frocedures apply unless
modifications to regulations are made.
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EXISTING LEGISLATION &
BREGWLAIIQMS

No mandatory requirements for out of stream
water rights athcants to Provlde hydrologic
data to enable DNR to determine vihether
sufficient water is available for appropriation
from a stream and avoid overappropriation
unless the quantity requested is 100,000 gpd or
?reater: No similar requirement for aﬂphcant
0 provide hydrologic data to assist other
agencies and the public to evaluate instream
flow requirements, or impacts of an out of
stream appropriation less than 100,000 gpd on
other appropriators.

Descriptions of water availability based upon

mean annual or mean monthly flow base

using best available data or estimate of mean

annual flow is required for ail instream flow

applications and limited to out of stream

appr%pnatmns equal to or greater than 100,000
(0.15 cfs)

gpd (0.

ADF&G, other agencies, or the private sector
must apply for individual instream flow
regimes, An average of ten instream flow
applications are filed each year due to the
requirements for data and documentation.
Insufflent stream gage data are also limiting.
Each, instream flow application, assumln?
there isno controversy, averages a cost of
58,000 t0 510,000 to the applicant. At this
[fresent rate itwill, at a minimum, take over

000 years and more than 596,000,000 to Tile
for instream flows for rivers and streams
pr_?gle_fntly identified as supporting fish and
wildlife.

JIB.355 LEGISLATION. MAY 21.1991

Instream flows must be quantified and
Protected prior to allocating additional water
rom a stream or river that s identified as
supporting fish and wildlife,

This typo of informatjon would still be required
to quantify instream flews. It would not bo
required as a prerequisite to guarantee
Instream flow protection.

All known fish and wildlife streams (qver
12,000) and additional streams identified in the
future as_suPportmg fish and wildlife are
automatically granted instream flow protection
on the date of enactment of bill without
expen_d_mg funding. Instream flows are not

quantified until an oat of or*  appropriation
IS received folic* ~  >adjudication
process.
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No mandatory requirement for ADNR to
detent."nc cumulative effects of multiple
appropriation!, No automated data base or
mechanism in force to know availahility of
unappropriated water or if streams have been
Over appropriated.

DNR has flexibility to determine whether a
method is acceptable for calculating instream
flows. DNR has discretion to decide the best
public interest for uses of water when
approving out of stream appropriations and
Instream Tlows.

No gaging station reg_u!rements or _
requirements for additional gages. However, it
would benefit all water users and managers to
|m|orove the eX|st|n7g aging system. There is
only one %aqe per 7,000°square miles in Alaska
while in the lower 48 states, it's one gaPe per
400, square b Bm , yet Alaska has 1/3of the
nation's freshwater.

(s

Wi 355 LEGISLATION. MAY21.1W1

Requires DNR to reserve adequate instream
Qowis for Qsh and wildlife before additional
Water is ap’oroprlated for other uses. Public
water supply, single family domestic use, small
groundwater consumption, and
nonconsumptive water uses are exempt from
this provision. However, the significance of an
automated data base and_ information system
for the proper and cost effective management,
monitoring, and enforcement of Alaska's water
rights is recognized. Therefore, seperato
legislation, HB353, was introduced to fund the
completion and implemenation of an
automated data base and tracking system for
the DNR inFY 93, DNR has beenrequesting
flég% ng to complete this system for several
years,

DNR maintains flexibility to determine if a
method to calculate instream flows is
acceptable. DNR must grant instream flows to
protect existing fish and wildlife habitat when
appropriating new out of stream water rights.

No Change. This legislation is designed to be
implemented using éxisting data baSe.
Additional hydrologmal data would refine and
improve decisions but b not a requirement of
legislation. Recognizing the shortage and need
for stream gage data to Improve the
management of Alaska's -aters, separate
legislation, HB 354, has been introduced to
rovide funding to evaluate the effectiveness of
Fhe existing stream gage collection network and
recommend locations and priorities (or future
gaging data. The evaluation would alio
analyze the effectiveness and limitations of
models used to predict flows at ungaged sites.
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RECREATIONAL 1QOGES7

m m

THE MINING INDUSTRY IS A LARGE CONSUMER OF WATER AND IS
CURRENTLY MANAGED 8Y VARIOUS WATER ANO OTHERLAWS ANO
REGULATIONS.

ALTHOUGH THE BILL GUARANTEES INSTREAM HOW PROTECTION FOR
FISH. IT IS UNLIKELY IT WOUD NEGATIVELY AFFECT MINING

ACTIVITIES.

IT MUST BE REVEMBERED THIS BILL AFFECTS WATER QUANTITY AND IS
INDEPENDENT OF WATER QUALITY LAWS, ALTHOUGH IT MIGHT HELP TO
MEET WATER QUALITY STANDARDS.

THE MINING INDUSTRY’S USE OF WATER IS GENERALLY SEASONAL,
WITH HOST OCCURRING DURING THE SUMVER MONTHS WHEN THE HIGHER
FLOAS ANO ASSOCIATED WATER SURPLUSES ARE AVAILABLE.

IT WOULD BE UNUSUAL FOR THE NECESSARY WATHIR DEMANDS OF A
TYPICAL MINING OPERATION NOT TO BE MET DURING THE SUMVER
MONTHS WHEN FLOWS ARE TYPICALLY HIGHEST.

MOREOVER, IF MINING EFFLUENT DISCHARGE PERMITSWERE TO
INCORPORATE  OILUTION MIXING ZONE  REQUIREMENTS, MINING
OPERATIONS WOULD BE BENEFITED BY THE GUARANTEED INSTREAM

FLOWS THAT WOULD BE REQUIRED BY THIS BILL.

THE PROPOSED LEGISLATION ANTICIPATES THE USE OF LARGE-SCALE
MINING OPERATIONS SUCH AS GREENS CREEK ANO U.S. BORAX

ANOTim PROVISION OF THE BILL EXEMPTS NON CONSUMPTIVE USES OF
WAmM. A MINER WITH A NON CONSUMPTIVE WATER USE OPERATION
WO*#KNEF1T FRON THIS LEGISLATION IF THE POINT OF TAKE WERE
IN A FISH STREAM. THIS IS BECAUSE THE GUARANTEED BASE LEVEL
OF INSTREAM FLOWS THAT WAS LEFT IN THE STREAM FOR FISH WOUD
ALSO BE AVAILABLE FOR NCNCONSUMPTIVE USES.
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THE PRINCIPAL OIL ANO GAS INDUSTRY USES OF WATER FROM STREAMS
UTILIZED BY FISH AND WILDLIFE INCLUDE CAMP WATER SUPPLIES,
DRILLING, ICE ROAD CONSTRUCTION, AND DUST SUPPRESSION.

SINCE 1977, A STATE POLICY HAS PROHIBITED THE INDUSTRY ON THE
NORTH SLOPE FROM WITHDRAWING WATER FROM FISH BEARING STREAM
REACHES OURING THE LON HOW WINTER MONTHS BECAUSE LIMITED
WATER QUANTITIES ARE ESSENTIAL TO FISH PRODUCTION.

WATER WITHDRAWALS ARE INSTEAD GENERALLY TAKEN FOM EITHER
NON-FISH BEARING REACHES OR RESERVOIRS CONSTRUCTED
SPECIFICALLY FOR WATER STORAGE. WATER CAN ALSO BE WTHORAWN
FROM FISH BEARING REACHES OURING PERIODS OF HIGHEST FLOWS IN
THE SUMVER IF IT WILL NOT NEGATIVELY AFFECT INSTREAM HOWS
REQUIRED BY FISH AND WILDLIFE.

THIS LEGISLATION WOUD HELP TO CODIFY THIS POLICY ANO
THEREFORE WOULD NOT SIGNIFICANTLY AFFECT CURRENT WATER USE
PRACTICES AND SHOULD HAVE MINIMAL EFFECTS ON THE OIL ANO GAS
INDUSTRY.

REGARDING THE PROPOSED ANWR OIL FIELO EXPLORATION AND
DEVELOPMENT, STUDIES ARE PRESENTLY BEING CONDUCTED WHICH WILL
EVENTUALLY BE USED TO DETERMINE WATER AVAILABILITY AND
REQUIREMENTS FOR BOTH INSTREAM ANO OUT OF STREAM USES.
THEREFORE, THIS INFORMATION WOUD BE USED TO ESTABLISH
INSTREAM FLOW PROTECTION PROVIDED BY HB 355, IF IT WERE

ENACTED.

FURTHERMORE, THE FEDERAL GOVERNMENT HAY BE ABLE TO CLAIM
FEDERAL RESERVED WATER RIGHTS (FRWR) FOR THE ANVMR AREA. AR
WOULD NOT BE AFFECTED BY THIS LEGISLATION.
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AS THE MAJOR USER OF WATER, HYDROELECTRIC DEVELOPMENTS WILL
BE AFFECTED BY THIS LEGISLATION, BUT NOT AOVERSELY IMPACTED.

THERE ARE T™AO CATEGORIES OF HYDROELECTRIC PROJECTS - THOSE
THAT MUST BE LICENSED BY THE FEDERAL ENERGY REGULATORY
COMMISSION (FERC); AND SKALL HYOROELECTRIC PROJECTS THAT ARE
EXEMPT FROM FERC LICENSING.

FERC HYOROELECTRIC PROJECTS

FERC HYOROELECTRIC LICENSING PROCESSES CURRENTLY REQUIRE
QUANTIFICATION AND PROTECTION OF INSTREAM FLOWS OR ADEQUATE
MITIGATION. A RECENT RULING OF THE U.S. SUPREME COURT HELO
THAT ALL FERC LICENSEO PROJECTS ARE EXEMPT FROM STATE WATER
LAWS. UNTIL THIS RULING IS REVERSEO OR HOOIFIED, HB 355
WOULD NOT APPLY TO FERC LICENSED HYDROELECTRIC PROJECTS.

HOMEVER, FOR  INFORMATIONAL PURPOSES, FERC’S GUIDELINES
FOLLOW.

SECTION 4.41, PARAGRAPH 12.041 OF THE FERC REGULATIONS
REQUIRES THE APPLICANT TO PROVIDE A REPORT THAT ADDRESSES
INSTREAM FLOWS AND THE IMPACTS OF THE PROJECT ON INSTREAM
FLOWS. THE REPORT MUST ALSO OESCRIBE IMPACTS CM FISH ANO
WILDLIFE ANO PLANNED ACTIONS FOR MITIGATION OF NEGATIVE
IMPACTS. THIS REPORT MUST BE PREPARED IN CONSULTATION WITH
STATE AND FEDERAL FISH ANO WILDLIFE AGENCIES.

FLOWNS ARE NEGOTIATED DURING THE FINAL LICENSING PHASE OF THE
PROJECT.

THE PROPOSED LEGISLATION WOULD NOT CHANGE THE WAY FERC
HYDROELECTRIC PROJECTS ARE PERMITTED ANO LICENSEO.

NON FERC PROJECTS

SMALL HYOROELECTRIC PROJECTS LOCATED IN FISH ANO WILDLIFE
HABITAT THAT ARE EXEMPTED FROM FERC LICENSING ARE REGULATED
BY AOFAG TITLE 16 AND AONR TITLE 46 PROVISIONS AND IN SOVE
INSTANCES FEDERAL LAW. HOUSE BILL 355 WOUD GUARANTEE
INSTREAM FLOW PROTECTION.
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FISH PROCESSING INDUSTRY AND HATCHERIES

THE FISH PROCESSING INOUSTRY IS A MAIOR USER OF WATER
PERMITS TO APPROPRIATE WATER FROM FISH BEARING STREAMS WOULD
BE SUBJECT TO THE INSTREAM HOW REQUIREMENTS OF THIS
LEGISLATION. HOWEVER, MANY FISH PROCESSING OPERATIONS
ALREADY HAVE WATER RIGHTS OR THEIR REQUIREMENTS IN
COMBINATION WITH INSTREAM HOW REQUIREMENTS WOULD NOT EXCEED
WATER AVAILABILITY.

MOST FISH HATCHERIES HAVE EXISTING WATER RIGHTS THAT ARE
GRANDFATHERED BY THIS LEGISLATION. EXISTING STATUTES ANO
REGULATIONS REQUIRE NON PROFIT HATCHERIES TO OPERATE IN A
MANNER IN WHICH THEY WILL NOT IMPACT INSTREAM FLOWS REQUIRED
BY FISH IN THE NATURAL ENVIRONMENT.

BOTH FISH PROCESSING ANO HATCHERY WATER VENTURES USUALLY
PERFORM DETAILED HYDROLOGICAL EVALUATIONS TO INSURE THAT A
WATER SUPPLY IS ADEQUATE BOTH IN QUANTITY AND QUALITY BEFORE
INVESTING THEIR MONEY ANO RESOURCES INTO THESE VENTURES.
THIS SAME INFORMATION COULD BE USED IN AN INSTREAM HOW
ASSESSMENT.

LOGGING INOUSTRY

IF PASSED, NEW APPLICATIONS FOR WATER APPROPRIATIONS WOULD BE
SUBJECT TO ITS PROVISIONS. FOR THE LOGGING INDUSTRY,
ACTIVITIES THAT COULD BE AFFECTED BY THE LEGISLATION WOUD
PRIMARILY INCLUOE WATER SUPPLIES FOR LOGGING CAMPS ANO PULP
MILL OPERATIONS. HOWMEVER THIS PROPOSED LEGISLATION WOUD
PROBABLY HAVE MINIMAL IMPACT ON THESE WATER USERS.

LOGGING CAMPS ARE USUALLY SITUATED IN REMOTE LOCATIONS WHERE
THERE IS LITTLE Oft NO PRIOR COMPETITION FOR OUT OF STREAM
WATER APPROPRIATIONS. THEREFORE, @WATER REQUIREMENTS BY
LOGGING CAMPS ARE UNLIKELY TO EXCEED THE AVAILABILITY OF
WATER FOR INSTREAM FLOWS ANO OUT OF STREAM USES DURING THE

SUMMER MONTHS.

PUIf MILLS ARE LARGE CONSUMERS OF WATER HOWEVER, WATER
RIGHTS FOft THE TWO PULP MILLS IN ALASKA WERE GRANTED SEVERAL
OECADCS AGO ANO ARE GRANOFATHEREO BY THIS LEGISLATION. THERE
ARE NO KNOWN PLANS FOR AOOITIONAL PULP MILLS IN ALASKA AT
THIS TIHE.
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Section |IT Water Rights

Al surface and subsurface walcrs reserved m llte people for common
use, except mineral and medicinal waters, are subject (o apptupna
(ion. Priority of appropriation shall give prior right. Except for
public water supply, an appropriation of water shall be limited to
Haled purposes and sublet to preferences iunopf beneficial uses,
concurrent or otherwise, as prescribed by law, and to the general
reservation of fish and wildlife.

This section continues the traditional right to use water on a
" first-conic-first served™ li.isis Tins indlioil differs from an early
method of inquiring water rights used liistorieully on tho Hast (‘oast.
Known as the “riparian method,” it allocated water rights to owners
of the stream hank. In Alaska and the other western states, however,
water rights were traditionally acquired liy actual use of tinl water
tinder this constitutional provision, which is further dcvclo|>cd m
stale statute and regulation, a prior user of water lias preference to it,
hut Ins rights may he withdrawn or limited as necessary to protect
public interests.

Section M. Access to Navigable Waters

Fie* access to the navigable or public waters of (he Stale, as defined
by the legislature, shall not be denied any citizen of the United
Stales or resident of the Stale, except that the legislature may by
general law regulate and limit such access for other beneficial uses or

public purposes

Citizens have the right to use publicly owned lakes and streams.
The slate may not deny this use except by a general law that protects
a public interest. For example, the stale may keep people away from
a lake that supplies drinking water to a town, or build a dam 0l j
river, hut it may not prevent the public from fishing 1l a public lake
Ireeausc it wants to protect the interest of nearby private fishing
lodges. Disposals of stale owned land along navigable waters must
reserve a public access casement.

Section 15. No Exclusive Right of Fishery
No exclusive right or special privilege of fishery shall be created or
authorized in (he natural waters of (lie Stale This section does not
restrict the power of the Stale to limit entry into any fishery for
purposes of resource conservation, to prevent economic distress
among fishermen and those dependent upon them for a livelihood
and to promote (lie efficient development of aquaculture in the

Slate.
The second seuleme of this section w.is added 1l 11)72 by
amendment In ml I'lliUs, Alaska’s major salmon fisheries were

Il had shape: loo few fish, too many fishermen, and low prices.

*T1*



Alaska Statutes

Title 46. Waler, Air, Energy, and
Environmental Conservation.

Chapter 15. W aler Use Act.
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Article I. Adalajsinlioa.

StriiM
Il Determination u( wain rikliis

20 Aiiiliorny and duties nl ihe com mission

5rc.46.15.010. Determination of waler rights. Ilie DePartment ol
Natural Resources shall determine and adjudicate rights in the waters id
the stale, and initsapproprialion and distribution. 8 1eh 50SI. A 1960)

Sec, 44.1S.A2i. Authority and duties of the commissioner, (a) The
commissioner shall exercise all those powers and do all those acts
necessary to carry out the provisions and objectives of this chapter. The
commissioner may _
{(Denier into contractual agreements necessary to carry out the provi-
sions of this chapter including agreements with*federal, state and local
agencies; N _
g(2)app|y for, accept, administer and expand grants, gifts, and loans
from the federal government und any other public or private sources lor
the purpose ol this chapter, and adopt procedures and do acts not olhet -
wise restricted by law which are necessary to qualify the stale to receive
grants, gifts and’ loans; . . _
establish a division of water in the De_Bartment of Natural
Resources and assign to that division the responsibility for carrying out
the prrovmons of this chapter.
(b) The Commissioner shall
(1) adopt Pr,ocedural and substantive regulations to carry out, the
provisions ol this chapter, taking into considération the responsibilities
ol the Department of Lnvironmantal Conservation under AS 46 03and
the Department ol | ish and Game under AS 16

34

(? Keep it public record o] all apPI_lcatlons Im Fpm||ls and certificates
and oilier documents liled in Ins office; and shall iccoul all pci mils and
certificates and amendments and oidels alleetmg them and shall index
them in accordance wiili Ihe somce ol Ihe watci ami the name ol llie
applicant ol amepuanr; _ _ o _
€ eoo'oe|ae with, assist, advise and cooidiu.ilc pians with Ihe
lederal. stale and local a_?enm_es in matters iclaiuigio the appropriation,
use,. conservation, quality, disposal oi conlio! nPu.uers and activities
iclaicd thereto, o S
@ presetihe lees o scmccchal%cslm ampublic service rendered (8
| ch S0SI.A 1966.am § 6¢h 1451 42971 nut) 50clt 7SI A1972)

| cxislalltc eommiller Ispurl — 1hi ig|miii

oil ill 71.SI A 1972 OK SM I INI .mi lll. m
1972 Ilimit" Inin ii.il. p N'N
Article 2 Appropriation and Use of Waler.
Scrlum Snii"n
Il W ains rcsuscd In (lie people L 1rtinilll
4(1 Kiylil inappropriate (NN anitcs,ohlt. IIOIII
VIl 1'liouly IV |[Kem mihcicd]|
611 t nsling teKill's 1411 M i.mdniimnil. Intls‘ilillc, and ictcieinii
ol .ippiopiialiom
6V IKIcilllillalion ill t*sislni|C nylils 14V KI'M ‘It.ilioliol n,Hi |
711 |KciiumI>cicd] 147 l].].linii.ili.in ol piiim li
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Sec. 46.15.030. Waters reserved to the people. Wherever occurringina
natural state, the waters are reserved to the people loi common use and
are subject to appropriation and beneficial use and, to reservation of in-
stream flows and levels of water, us provided in this chapter. (§ Ieh
SLA 1966;am §4ch 84SLA 190)

l.1tfl ol im U m il. - the 198llamend Owaerskip ol (ruuad aad surface waters is
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Chapter 8

pRroprlatlon Of Instream Flows
laska

Mary Lu Harle

Introduction

Alaska isa water rich stale with itsabundant and widespread rivers,
lakes, snowfields, glaciers, and even muskeg and wet tundra areas.
Glacial ice covers 17,000 square miles in Alaska or about five percent of
the total area of the state. Seasonal snow covers most of the state for one-
half lo three-quarters of the year. The Yukon River ranks fifth in size in
the United States, and six Alaskan rivers (Yukon, Copper, Stikine,
Susitna, Kuskokwim, and Tanana) are among the 30 largest U.S. rivers
(See Figure 1). Alaskan lakes are so numerous that they are essentially
uncounted. Alaska's largest lake, Lake Illiamna, has a surface area of
1,000 square miles.lAlthough Alaska has abundant stream flow, it is not
always distributed evenly in time and space.

Traditionally, instream uses of water have been important to sup-
port the state's people and economy. Alaskan natives have depended
upon subsistence use of fish and wildlife for their livelihood. Larger
rivers have been important transportation corridors for river boats,
barges, and paddlewheel boats to move goods and people into the
Interior. More recently, float planes are an important mode of transpor-
tation using lakes and rivers to land and gain access to remote areas.
Frozen rivcrsare important winter transportation corridors. The state's
many streams support numerous species of fish important to the state's
commercial and recreational fishing industries. Recreation and tourism
are big business in Alaska, for sport fishing and hunting, canoeing,
kayaking, rafting, hiking, camping, and sightseeing.

As with other states, however, urbanization and resource develop-
ment are resulting in conflicts over water use. Water quantity and
quali ty for placer mining operations compete and conflict with recrea-
tional boating, fishing, and community water supply systems. Hydro-
clectricdevelopment issometimesincompatible with fishery needs, and
public water supply needs can conflict with habitat needs for fish. The
viability of lhe state's commercial, sport fishing, and other aquaculture
industries, petroleum and mining industries, recreation and tourism
industries, hydroelectric power projects,andpublicand domestic water
supplies are all dependent on the quality and quantity of the state's
water resources.
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Figure 1. Geographic Map of Alaska.

Alaska Water Law

Gariy Doctrines

The doctrine of prior appropriation, developed by the gold miners
of California, spread throughout the West and came to Alaska via
Oregon, whose laws relating to real estate and water were made appli-
cable to lhe District of Alaska/ In 1917, five years after Alaska became a
territory, the territorial legislature enacted a slatuteembracingan aspect
of the riparian doctrine, which gave the locator of mining claims
covering both banks of a stream the right to use as much water as
necessary for working the claim.3 In 1953, the English rule of absolute
ownership of groundwater was applied to Alaska by a federal district
courtdThedoctrine of prior appropriation, the limited riparian right for
miners, and absolute ownership of ground water were the legacy of
waler law left by the Territory of Alaska to the State of Alaskab

Alaska's Constitution

When Alaska was admitted to the Union in 1959, the importance of
Alaska's water resources was not overlooked in the development of its
constitutional and statutory law. Alaska's Constitution established that
the state's resources are to be managed as a public trust, and that water
will be allocated under the doctrine of prior appropriation 4 The Alaska
Constitution, article VIII, section 3 states that "Wherever occurring in
their natural state, fish, wildlife, and waters are reserved to the people
for common use". Section 13 expands the concept by reserving all
surface and subsurface waters to the people for common use, makes
them subject to appropriation, and provides that prior appropriation
gives prior right. Public water supply is the only constitutionally recog-
nized preferred use. The constitution goes on to stale that appropria-
tions are subject to preferences established by law and the general
reservation of fish and wildlife. This general reservation of fish and
wildlife clause,ata minimum, enables the Alaska Legislature to enacta
law to authorize reservation of water for the protection of fish and
wildlife. Read most broadly, itisa mandate to reserve waters for fishand
wildlife. At present, there hasbeen nocourtdetermination as to whether
the constitution enables or requires the Alaska Legislature to authorize
such a reservation./

Alaska's Water Code

Frank J. Trelease, Dean and Professor of Law, University of Wyo-
ming College of Law, was hired in 1961 to write a comprehensive water
code for Alaska. His code was completed in 1962; however, only parts
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Figure 1. Geographic Map of Alaska.
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Alaska W ater Law

Early Doctrines

The doctrine of prior appropriation, developed by lhe gold miners
of California, spread throughout the West and came to Alaska via
Oregon, whose laws relating to real estate and water were made appli-
cable to the District of Alaska.2In 1917, five years after Alaska became a
territory, the territorial legislature enacted a statute embracing an aspect
of the riparian doctrine, which gave the locator of mining claims
covering both banks of a stream the right to use as much water as
necessary for working the claim.3In 1953, the English rule of absolute
ownership of groundwater was applied to Alaska by a federal district
court4The doctrine of prior appropriation, the limited riparian right for
miners, and absolute ownership of ground water were the legacy of
water law left by the Territory of Alaska to the State of Alaska.

Alaska's Constitution

When Alaska was admitted to the Union in 1959, the importance of
Alaska's water resources was not overlooked in the development of its
constitutional and statutory law. Alaska's Constitution established that
the state's resources are to be managed as a public trust, and that water
will be allocated under the doctrine of prior appropriation.4The Alaska
Constitution, article VIII, section 3 states that "Wherever occurring in
their natural state, fish, wildlife, and waters are reserved to the people
for common use". Section 13 expands the concept by reserving all
surface and subsurface waters to the people for common use, makes
them subject to appropriation, and provides that prior appropriation
gives priorright. Public water supply is the only constitutionally recog-
nized preferred use. The constitution goes on to state that appropria-
tions are subject to preferences established by law and the general
reservation of fish and wildlife. This general reservation of fish and
wildlife clause, ata minimum, enables the Alaska Legislature to enacta
law to authorize reservation of water for the protection of fish and
wildlife. Read most broadly, itisa mandate to reserve waters for fishand
wildlife. At present, there hasbeen no court determination as to whether

>econstitution enables or requires the Alaska Legislature to authorize
such a reservation./

Alaska's Water Code

Frank J. Trclease, Dean and Professor of Law, University of Wyo-
ming College of Law, was hired in 1961 to write acomprehensive water
code for Alaska. His code was completed in 1962; however, only parts
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of the proposed code reIatrng t0 approgrratron ang use of water were
enacted in 1966 as the Alaska Water Use Act. IWhile the original code
contarneo' rtJrovrs ns toreserve mrarmum flows for Instreant uses, that
portion ot the code was not enacte

The Alaska Water Use Act

The Alaska Water Use Act e%tablrshed rocedures to marntarn
exrstrngrrghtsandtoobtarnnewrrg tstod rver |mpoun orwithdraw
surface and ground waters in th estate eAaska Department of
Natural Resources ( DNR% IS assigned the responsibility lo determine
and ad udrcate water rights and to administer, the act The statutory
alroce ure for g tarnrng water rr?hts requires filin q[ana lication for
ater rights with DNR. After public notice, apermittoappro rratema
he Is ued rantrng the 11 ht to develogawater sourfe and establl 'ﬁ
bene Iclal Waer use. Once water 1S by n? beneficially used and t
ermitconditionshavebeen met acertifica eofapproPrratron Isissued,
t{er rights may be sold, leased, or transferred with the permission of

. Eventhough specific provisions to reserve instream flows were not
inclyded, the Water Use Act gs enacted in 1966 aIIowe? [|mited profec
tion for Instream water uses. Theact incluced sanitary, fish and wildlif
ang recreational uses as heneficial uses. The commission r %ar r¥
defined griteria o follow when adrudrcatrng a water rig
cludeseffectson fish an a d game resources, rec atr?n and publrchealth
These criteria, as set forthin the statute, are as follows:

d) The commissioner shall issue apermit if he/she finds that:

(1) therights ofaprior appropriator will not be unduly affected;

(2) the proposed means of diversion or construction are ade-
quate;

(3) the proposed use of water is beneficial; and

(4) the proposed appropriation is in the public interest.

4 (b) In determining the public interest, Ihe commissioner shall con-
sider

(1) ihe benefit to the applicant resulting from the proposed ap-
propriation;

(2) the effect of the economic activity resulting from the pro-
posed appropriation;

(3) the effect on fish and game resources and on public recrea-
tional opportunities;

(4) the effect on public health;

(5) theeffectoflossof alternate uses of water that might bemade
within a reasonable time if not precluded or hindered by the proposed
appropriation;

(6) harm to other persons resulting from the proposed appro-
priation;
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(7) theintent and ability of the applicant to complete the appro-
priation; and
(8) the effect upon access to navigable or public waters.'

Further,a permit may be issued subject lo terms, conditions, restric-
tions and limitations necessary to protect the rights of others and the
public interest.10

Under thisauthority DNR occasionally issued permitson a case-by-
casc basis conditioned to maintain stream flows for fish and wildlife, but
the procedure was of limited value as a management tool. The permits
were usually conditioned at the request of the Alaska Department of
Fish and Game (ADF&G), when supporting data was provided. Fre-
quently, obtaining the basic stream flow and biological data to support
aminimum flow wasdifficult and expensive, and could not be collected
and analyzed in time todevelop a permit condition. When a flow release
condition was included on a permit, DNR was then required to repeat
the flow release conditions on subsequent junior permitson that stream.
A clearer procedure was needed to legally establish and maintain
instream flows.

In 1976, DNR contracted with Frank Trelease to evaluate Alaska's
water resources planning and administration of water rights. One of his
recommendations was that the Water Use Act be amended toauthorize
state departments and agencies to apply to DNR for reservations of
flows for fish and wildlife and water quality purposes. His report also
contained a proposed bill to accomplish this recommendation. Dean
Trelease's bill was introduced in the Alaska Legislature in 1977.

Alaska's Instream Flow Law

After considerable debate, instream flow amendments lo the Waler
Use Act were enacted in 1980. Three main issues were important to
passage of these amendments:

« the State's need foraclearadministrative process to adjudicate
instream water rights that might be asserted by the federal
government;

« the fishing industry's and fishery management agencies' con-
cern that there was no legal mechanism to establish water rights
to maintain stream flows for fish habitat and production, other
than by putting conditions on DNR water rights permits; and

« concern that reduced stream flows might affect water quality
conditions downstream from municipal treatment plants and
mining operations.ll

The instream flow law amended the Water Use Act in three impor-
tant ways. First, a reservation of water for instream use was defined as
an appropriation. Second, navigation, transportation, and maintenance



162/Harle

of water quality were added .. beneficial uses. Finally, a new section
Was adde detailing the process of reservmg Water forinstream uses.2
The instream flow statute allows any local, state, orfederal govern-
menta encyorany nvate ersontoaRp eytora reservattonofwaterfor
e recognized Instream uses servatlon? water IS a water
g tto maintain a specified instream flow or level 0 Waterataspemtlc
point or Part of a stream or water body throughout the year or for
specified times, TheAIaskamstreamflowstatute|sun| uearmong state
tat have, Instream flow aws_because it allows private citizens an
orgamzanons to aP 3/ for an mstream or lake Ieve reservation. Four
In3tream uses are recagnized under Alaskan law:
Protectwn offish and wildlife habitat, migration, and propaga-

+ recreation and park purposes, which b}é re(T;uIatton include
contact and sec ndary re reattonand Par purposes including
seenic, natural, historic, or cultural values;

J naV| ation and transportatlon Urposes, mcIudmg by requla-

sorfoat canes and tracked or wheeled"vehicles
urm ewm er;a
samtary and water quality purposes.
Thestatuteaso rowdes for quantification of instream water Uses,
establlshmentofag lority date, a dtsstt]ance of acertificate of reserva-
tion under the state's existing water rights system.

Procedure For Establishing An Instream Flow

Re%ulatlons|mPIementln%the|nstream flow statuterequire that the
following informatlon be included in an application for reservation of

water
e purpose of the proposed reservation;

] thep poftheste of water body in which water i lSP 0-
0S¢ to be reserved and a map showing the location of the
roposed reservation;

+ - anexplanation of the need for the reservation and reasons why
the reservatton IS being requested:

' %tangtyo water, stade, or surface water elevation pro-
Ph(te ereged hich th ti ted: and

+  thetime periogl during which the reservation is requested: an

+ (afa subptfantlﬁtmg %e need for and %e quantqty of water
e ueste ort e proposed reservation,

A filing fee s also required. The date and time that a complete

BB“ggt;gﬂ is accepted by DNR establishes the priority date for the

After a complete application has been accepted and adjudication

Appropriation of Instream Hows in Alaskar } 63

has begun, notice must be given by the applicant. Public notice is
required onceinanewspaperofgeneral distribution in the vicinity of the
proposed reservation of water. In addition, individual notice must be
served on:

» prior appropriators who may be affected by the proposed

reservation of water;

» the Alaska Departments of Fish & Game and Environmental

Conservation;

« any federal, state,or local government agency inwhosejurisdic-

tion the proposed reservation of water would occur; and

e any other interested parlies on file as requesting notice.

Hearings on a proposed reservation of water may be held if deter-
mined necessary. Finally, tire commissioner must issue a certificate of
reservation if four criteria are met. These criteria are: (1) the rights of
prior appropriators will not be affected by the reservation; (2) the
applicant demonstrate a need for the reservation of water; (3) there is
unappropriated water in the stream or water body sufficient for the
reservation; and (4) the proposed reservation is in the public interest.
The public interest criteria for diversionary water uses is applied to
evaluate instream uses of water.l3 The decision by DNR to grant,
conditionally grant, ordeny anapplication for reservation of water must
be in writing.

Certificatesof reservation are, by regulation, issued to tire applicant
and may be subject to conditions. The applicant is responsible for
compliance with the conditions. Regulatioasspecify that twoconditions
must be included on certificates of reservation. First, the certificate of
reservation may not be abandoned, conveyed, transferred, assigned, or
converted to another use without the approval of DNR. Second, the cer-
tificate holder may not restrict access to, on, or through the reserved
water or prohibit the use of the reserved water by other compatible
instream uses. Once a reservation of water is granted, the water is
withdrawn from diversionary appropriation.

Review Of Instream Reservations

Unlike diversionary waler rights, reservationsof water for instream
uses must be reviewed at least once every ten years but can be reviewed
any time within the ten year period if necessary.l4 The review is to
determine if:

» the purpose and need for the reservation still apply;

the reservation affects priorappropriators or the public interest;
new information is available about the reservation;

the quantity or level of water reserved is adequate for the
purposes of the reservation;



164/Harle

e the time periods still apply; and
e additional data collection or analysis is required to review the
reservation.
Notice of the review is given to gather information that may assist
in the review. At the conclusion of the review, findings are written and
the certificate of reservation is continued, amended, or revoked.

Private Appropriation Of Instream W ater Rights
Authority Under State Law

Under Alaska law, the state, a political subdivision of tire state, an
agency of the United States, or a person may apply for a reservation of
water for instream use.MT he statute defines person to include individu-
als, partnerships, associations, and public or private corporations.l4
Alaska's law therefore allows direct private sector participation to
select, apply for, and maintain instream flows.

Private sector reservation of instream flows was not originally
envisioned when the i.".stream flow law was written. Dean Trelease first
recommended an iibv.ream flow law for Alaska in 1962 and in 1976
drafted an instream flow bill for the State. This proposed bill allowed
only the state and its political subdivisions toapply to reserve instream
flows. The Governor introduced an instream flow bill in 1977. This and
subsequent versions allowed the state, its political subdivisions, and
agenciesof the United Statestoapply for instream flows. Agencies of the
United States were included to allow the federal government to file for
instream water rights under either the state system or to claim a federal
reserved water right. During legislative hearings, the placer mining
industry lobbied toallow private individualsand companiestoapply to
reserve instream flows todilute effluent from placer mining operations.
The instream flow legislation enacted in 1980 included a provision to
allow private persons to reserve instream flows.*7

Grantee Of Certificate Of Reservation

Upon passageofthe instream flow bill, the Attorney General's office
prepared abill analysis for the Governor which raised the question of to
whom the certificate of reservation should be issued. While the bill
allowed private parties to apply for reservations of water, it did not
address the question of who would receive and be responsible for the
reservation if the application was granted. Presumably because of
public trust concerns, the Attorney General concluded that a certificate
reserving flowsshould be issued to thatgovernmentagency which DNR
determines is the most appropriate trustee for each reservation.ll
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When DNR began drafting regulations under the instream flow
statute, it determined that all certificates of reservation should be
granted to DNR, as trustee for the public. However, during public
review, this concept was questioned, and DNR considered a variety of
options, including:

» granting reservations to DNR as trustee for the public;

» granting reservations lo DNR as trustee for the public, then

assigning them to an appropriate state agency;

« granting reservations to appropriate state agencies as trustee

for the public;

e granting certificates to the applicant as trustee for the public;

» grantingcertificates jointly to theapplicant and DNRas trustees

for the public; and

* introducing legislativeamendirwents to limitapplication forand

granting of reservations solely to government agencies.

A number of practical questions were raised when these options
were considered. The person or agency granted the reservation might
potentially bear fiscal burdens lo monitor and comply with certificate
conditions and to conduct additional field work and analysis when
determined necessary at the certificate review stage. Granting reserva-
tions to DNR, or divisions within DNRfsuch as the Division of Parks and
Outdoor Recreation), might raise conflict of interest concerns. State
agencies might not want to be responsible for reservations initiated by
private groups or persons.

Inthe end, because the statutory and legislative intent wasclearly to
allow private parties to apply for reservations for instream flows, the
State adopted a regulation granting the reservation of water to the
applicant, even if the applicant is a private person or organization.r

Alaska's Experience Administering Instream Flows

Applications For Instream Flows

Sinceadoption of the instream flow regulations in September, 1983,
23 applications have been filed. Table 1summarizes these applications.
Two applications were filed by the Anchorage Audubon Society for
instream flows in two Anchorage streams, Rabbit Creek and Little
Rabbit Creek. These first two applications were denied because regula-
tions had not yet been adopted. These applications were again filed by
the Anchorage Audubon Society once regulations were adopted, but
were again denied by DNR, this time because of poor documentation of
the requested flows. As a result, however, local and state agencies
cooperatively installed gages on these streams and, in 1987, the Alaska
Department of Fish and Game (ADF&G) filed applications for these two



Table 1. Summary of Instream Flow Applications, 1983-1988.
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streams.” One application was filed by an individual to protect the
water quality of the creek that was his domestic water supply. Another
application was filed by an individual to maintain a lake level for
boating and to protect property values. Both of these applications were
denied because they failed to request a specific flow or lake level. The
ADF&G has filed 16 applications for fisheries purposes and the Bureau
of Land Management has filed one state application to reserve flows in
Beaver Creek Wild and Scenic River.

DNR encourages public agencies as well as private persons or
organizations to apply for instream water rights. The "State of Alaska
Instream Flow Handbook - A Guide to Reserving Water for Instream
Use" was published to explain the program, methods that could be used
to quantify instream flows, and how to apply. Private recreational
organizations have inquired about protecting Bows for canoeing and
kayaking.

The ADF&G is the most active entity in filing for instream flows. In
July, 1986, the ADF&G established an instream flow program and filed
applications for six stream reaches during fiscal year 1987, completed
ten more reservation applications during fiscal year 1988, and plans to
file at least ten applications for reservations in each subsequent year.2

Current Problems With Instream Flow Appropriations

There are many reasons believed to contribute to the low number of
applications filed for instream flows under Alaska's law, by both thc-
public and private sectors. First, and most importantly, is the lack of
baseline hydrologic datain Alaska. Thereare over 8,400 named streams
in Alaska and many more un-named streams. Of them, only 160 have
continuous historical flow records of ten or more years, 55 have a record
length of five to nine years, and 95 have a record length of one to four
years. A few streams have short-term seasonal records. The remaining
streams have no continuous record.2

Equations lo estimate average monthly stream flows have been
developed for Southeastern Alaska and for the Cook Inlet Region.
Equations to estimate only average annual flows have been developed
for the rest of Alaska. Using these equations produces only estimated
stream flows, thus using them without field testing could result in
instream flow reservations that are either more or less than what is
actually needed for particular instream uses.3

In Alaska, the burden of proof is on the applicant to provide
hydrologic data necessary to support an instream flow application. The
use of a specific method to quantify a requested instream flow is not
required by either Alaska's instream flow law or regulations. Uncer-
tainty in choosing a particular methodology, then the time and expense



to collectand analyze the data are also likely contributing factors to the
paudty of instream flow applications that have been submitted.

Even if a clear quantification method were endorsed by the state,
there would still be limited interest in expending the time and resources
to quantify instream reservations. Most of Alaska's streams and water
bodies are not over-appropriated and have not yet experienced waler
use competition, as in other western states.

In addition to the lack of basic hydrologic data, there is a lack of
fisheries data for many regions of Alaska. Specific data on water depth,
velocity, discharge, and substrate for the various life stages of fish
spedes is needed for the more complex, site specific instream flow
models.

Finally, concern has been expressed about the establishment of the
priority date under the presentadministrative procedures foradjudicat-
ing reservations for instream flows. The law provides that the priority
dateisestablished whenacompleteapplication isaccepted. Regulations
presently require that the requested instream flow be fully quantified at
the time the application is filed. TTiereis concern that this gives a diver-
sionary water use applicant an unfair advantage in establishing a
priority date. The diversionary applicant must only detail his plans,
estimate, and justify the requested water use in order to establish a
priority date and obtain a permit to develop and begin beneficial water
use. This justification is much easier because information exists for
water requirements for specific uses. DNR is revising the instream flow
regulations to correct this inequity by allowing an instream flow appli-
cant time to complete quantification of the requested reservation after
the application has been filed.

Conclusion

Alaska's law allowing the reservation of water for instream uses is
aforward looking law. Itisunique because itallows private persons and
organizations as well as local, state, and federal agencies to participate
in the process of reserving flows and lake levels. It is a valuable
management tool in Alaska. This is evidenced by increasing interest
from local, state, and federal agencies, environmental organizations,
and Alaska Native corporations to fileapplications as well as participate
in the public notice processduring adjudication. Inaddition, the Alaska
Legislature in May, 1988enactedalawestablishingsixrecreational river
systems in Southcentral Alaska.ldThe bill mandates that instream flow
reservations be established on these rivers to protect their flows for
recreational purposes. As the hydrologic and biological data base con-
tinues to grow and competition for water use increases, the law will be
more frequently used and become increasingly more important in

managing Alaska's water resources. Finally, because of the time and
expense required to submit an instream flow application under the
present law, there is some interest in the state to enact a more far-
reaching general reservation for all anadromous streams. There is a
potential that such legislation will be introduced in the Alaska Legisla-
ture in upcoming years.
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Alaska Iegislature Cansiders Innovative
nstream Flow Law

By Robert T. Anderson

Staff Attorney
Native American Rights Fund'
310 "K" Street, Suite 708
Anchorage, Alaska 99501

Members of the Alaska State Legislature are once again gearing up for an attempt to
pass the most innovative and protective instream flow legislation in the United States.
The proposed legislation (H.B. 355, 17th Leg. 1st Sess. Alaska 1991) was introduced on
the last day of the 1991 legislative session and will, thus, be actively considered when
the legislature reconvenes in January 1992. Similar legislation was introduced and
debated in the 1989-1990 legislative session and proved to be quite controversial (H.B.
210, 16th Leg. 1st Sess. Alaska 1989). It failed to pass on a floor vote in the House of
Representatives and was never considered in the Senate. This article focuses on the
legislation that was introduced and debated in the 16th Alaska Legislature and briefly
compares that proposed legislation with the most recently introduced proposal.

Passage of the instream flow' legislation proposed in 1989 would have amended the
existing instream flow law (A.S. 46.15.145 et seq.) to guarantee a reservation of instream
flows for fish in all fish-bearing waters. Under existing law, before granting a permit
to appropriate water, the state is required to consider its effect on fish and game resources,
as well as other public interest criteria (A.S. 46.15.080fb)[3]). The Alaska Constitution,
however, provides that, except for public water supplies, any appropriative water rights
are "subject... to the general reservation of fish and wildlife (for common use]" (Alaska
Const, art. VIII, § 13). The sponsor of the legislation—Representative Cliff Davidson-
cited this provision as a "constitutional mandate ... to reserve water for fish and
wildlife" and noted that the proposed law "would bring state law into compliance with
(Alaska's] Constitution™ (Cliff Davidson, memorandum to House Finance Committee
Co-chairs Lyman Hoffman and Ron Larson, 19 February 1990; copy on file with Native
American Rights Fund, Anchorage, Alaska).

All parties seem to agree that protection of fish habitat is good and of great importance
to Alaska's economic well-being, but opponents fear that the legislation will unduly
interfere with the extraction and development of Alaska's other natural resources. To
the contrary, such legislation is essential to ward off the seemingly inevitable ruin of
anadromous and resident fish populations that has resulted from the withdrawal and
impoundment of water in other states. For example, the American Fisheries Society
recently published a list of 214 depleted Pacific salmon, steelhead, and sea-run cutthroat
stocks from California, Washington, and Idaho. Their depletion has been caused by
habitat loss attributable in large part to reservoir construction and out-of-stream diver-
sions (Nehlsen et al. 1991). Massive withdrawals of water and construction of dams in
the Columbia and Snake river systems have caused the National Marine Fisheries Service
to propose listing the Snake River sockeye salmon under the Endangered Species Act
(56 Fed. Reg. 14055). Had those states adopted protective instream flow legislation prior
to the wide-scale appropriation of water for hydropower and out-of-stream applications
such as agriculture, mining, and various industrial uses, they would not now be in the
unfortunate position of attempting to restore instream flows by closing the headgates
of irrigators and modifying releases from dams long after the fish populations have
been decimated. In California this has led to resurrection of the public trust doctrine

1The views expressed in this article are solely those of the author and not necessarily those of
the Native American Rights Fund or its cliens.
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in an attempt to limit the property rights of those who have damaged Mono Lake by
diverting inflows to it (National Audubon Society v. Superior Court, 658 P.2d 709 (Calif.
1983], cert, denied, 464 U.5. 977). If Alaska takes st.-ps to guarantee instream flow pro-
tection now, it will never be in the same position as those states that are desperately
seeking to limit the property rights of out-of-stream water users to reclaim some fish

habitat (Sax 1990).

THE IMPORTANCE OF WATER RESOURCES TO ALASKA

From time immemorial the inhabitants of what is now the state of Alaska have
depended on the state's waters for their livelihood. Alaska Natives, as well as newcom-
ers, rely on fishery resources for their physical sustenance, economic well-being, and
retention of their culture. Indeed, the one common feature of the 212 Native villages
scattered around the state is their proximity to water. Congress took note of this fact
when it passed the subsistence provisions of the Alaska National Interest Lands Con-
servation Act (ANILCA) in 1980, and, thus, accorded the subsistence uses of fish and
game by rural residents of Alaska priority over other uses on the public lands (Pub. L.
96-487, Title VIII, 2 December 1980, 94 Stat. 2423). The chief sponsor of the legislation
explained that:

The location of these (Native] villages is no accident. Prior to the intrusion of western
culture into Native Alaska in the late 1800s, most Alaska Natives traveled from hunting
camp to fish camp, and fish camp to hunting camp, following the natural cycle of the
seasons and the migratory patterns of the fish and wildlife in their area Today, the
same social, cultural and economic purposes of these same villages remains (126 Cong.
Rec. 29278 (1980] (Cong. Udall]).

When it enacted ANILCA, Congress also placed millions of acres in federal reserved
status, often with explicitly stated purposes of providing for subsistence uses and pro-
tecting fish habitat (e.g., 16 U.S.C. § 410hh establishing Wrangell-St. Elias National
Park). Such reservations surely have a federally reserved water right with a 1980 priority
date (United States, v. New Mexico, 438 U.S. 696 [1978]), which provides yet another angle
for protection of fisheries habitat. Questions regarding the existence and extent of these
reserved rights are currently being litigated in John et al. v. United States and State of
Alaska (No. A90-484 [D. Alaska 1990]), a dispute over subsistence fishing rights.

In addition to subsistence, instream uses of water are important for recreational
activities such as sport fishing, rafting, and kayaking. Indeed, what outdoor enthusiast
has not dreamed of a vacation to Alaska to pursue the gigantic king salmon or numerous
other species that abound throughout the state? The major rivers are also used for
transportation by many segments of the population. Rural residents not only travel the
state's watercourses regularly in the open-water months, but also make their way along
the frozen rivers—the only "highways" in most of rural Alaska—in the winter. Fish-
related industries provide the second largest source of income to the state, second only
to the oil and gas industry ("Alaska seafood industry study: A technical report,” Alaska
Sea Grant College Program, Fairbanks. Alaska [unpublished]). Fish, however, will main-
tain their significant role in the economy of the state long after oil and gas resources
have been depleted, so long as there is sufficient water in Alaska's rivers to provide
good habitat.

These commercial, recreational, and subsistence uses of Alaska's water resources take
place along the state's lakes, streams, and rivers. More than 12,000 rivers and streams
have been identified as fish-bearing streams, but only 171 of them have continuous
instream flow records of 10 years or longer—the minimum necessary for development
of a reliable regional flow analysis (Estes 1990). Of the 30 largest rivers in the United
States, 6 are located in Alaska; its lakes are so numerous that they remain uncounted
(Harle 1989). Conditions are desert-like in the Arctic, while in some locations of the
southeast panhandle rainfall seems to be nearly constant. Relative to the lower 48 states,
there is presently little competition for the use of water and almost no streams are
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known to be overappropriated (Harle 1989). There is, however, substantial competition
for water in Anchorage, Juneau, Kodiak, Sitka, and the North Slope (C. Estes, Alaska
Department of Fish and Game, personal communication). Alaska is, therefore, in the
enviable position in which most of the northwestern states found themselves before
their populations mushroomed. That growth brought the development of hydropower,
industrialization, and projects designed to withdraw massive amounts of water for
irrigation and other out-of-stream uses. The looming question at present is whether
Alaska will take the current opportunity to legislate protection of the valuable, renew-
able natural resources and uses that depend on instream flow. The time to act is now.
There have for years been numerous proposals to siphon Alaska's water to the lower
48 states. Alaska's Governor, Walter J. Hickel, has proposed construction of a pipeline
capable of diverting 4 million acre feet of water per year from Alaska to Lake Shasta
in California (Anchorage Times, p. A-l [4 June 1991]). Before such a scheme is endorsed,
the resources that require instream flows for their survival should be guaranteed pro-

tection by statute.

SUMMARY OF PRESENT ALASKA WATER LAW

Alaska follows the usual western water law doctrine of prior appropriation (Alaska
Const. Art. VIII, § 13; AS. 46.15.050; Paug-Vik, Inc. v. Wards Cove Packing Co., 633 P.2d
1015 [Alaska 1981]). As in most other states that follow the doctrine, an individual
establishes the right to withdraw, impound, or divert water for a beneficial use by filing
an application to appropriate water (11 A.A.C. 93.040). This is followed by the issuance
of a permit (11 A.A.C. 93.120) and finally, the issuance of a certificate of appropriation
of water (11 A.A.C. 93.130). The water right has a priority as of the date of application
and may be accompanied by conditions imposed to protect fish and wildlife habitat
and other enumerated elements of the public interest (11. A.A.C. 93.130). Once awarded,
however, the water right constitutes an interest in property that may not be taken by
the state without payment of just compensation.

Alaska also has an innovative statute that, contrary to nearly every ether state, allows
private individuals, as well as federal, state, and local governmental agencies, to reserve
instream flows for purposes of: "(1) protection of fish and wildlife habitat, migration
and propagation; (2) recreation and park purposes; (3) navigation and transportation
purposes; and (4) sanitary and water quality purposes” (A.S. 46.15.145). The adminis-
trative steps required to obtain a certificate of reservation are roughly the same as those
required for obtaining the right to divert, impound, or withdraw water. At this point,
however, a major defect in the statutory scheme is revealed. The reserved instream flow
right is subject to periodic review (at least every 10 years) by the Alaska Commissioner
of Natural Resources to determine, among other things, whether the reservation remains
consistent w»th the public interest (A.S. 46.15.145). This presents no problem so long
as the state administration gives preservation of fisheries, and thus instream flows to
support fish habitat, top priority. If this were to change, however, the instream flow
right could be eliminated by an administrative finding that the public interest requires
water previously reserved for instream use to be made available for some out-of-stream
use. In effect, this provision could allow the state to give with one hand and take away
with the other, based on an administrator's determination that an out-of-stream use is
more important to the public than maintaining fish habitat.

In the 11 years since Alaska's instream flow law was adopted, only two private
individuals have sought instream flow reservations, and both were denied because of
a lack of supporting data (Harle 1989). For most of the rivers and lakes in Alaska such
hydrologic data are simply unavailable (Estes 1990). The documentation problem has
been alleviated by the adoption of new regulations in 1990 that substantially reduce
the initial data submission requirements (11 A.A.C. 93.142). Under these regulations,
an application for reservation of instream flows has a priority as of the date of application,
and the applicant has 3 years in which to quantify the reservation (11 A.A.C. 93.142).
As a practical matter, however, private individuals have little incentive to pursue such
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an expensive and time-consuming process on a broad scale. It is fair to say that while
the current Alaska instream flow law is the most progressive Of the laws in the western
states, it has fallen far short of guaranteeing statewide protection of fish habitat.

THE PROPOSED INSTREAM FLOW LEGISLATION

The bill introduced in the state legislature in 1989 took a straightforward approach
to accomplishing its goal of protecting fish habitat by reserving instream flows. It
provided that upon ihe receipt of an application "to appropriate water from a river,
lake, or stream that is important for the spawning, incubation, rearing, or migration of
fish, the commissioner [of the Department of Natural Resources] shall reserve an in-
stantaneous flow in the river, lake, or stream for the instream use of fish and to maintain
existing habitat for fish" (H.B. 210, 16th Leg. 1st Sess. Alaska 1989). The amount to be
reserved was set at 60% of the mean annual flow for April through October and 30%
of the mean annual flow for November through March. The percentages were arrived
at through the adoption of the Tennant Method of estimating instream flow needs for
fish habitat (Estes and Orsborn 1986). Because over 99% of the state's streams and rivers
are ungaged, quantification of instr flows was to be based on mean annual flow.
Such flows can be estimated for the majority of Alaska's streams and rivers and tied to
fish habitat requirements (Estes 1990). If there were not enough unappropriated water
to satisfy the instream flow reservation, any water that was available would have been
reserved to the state.

There would have been no impact on existing uses, as the priority date for the instream
flow right was to be the date of the act's paisage. Nor would the proposed legislation
have locked the state into an uncompromising position with respect to allowing other
uses. Because the reservation was to be set as a percentage of the mean annual flow,
ample water would generally have been available for appropriation. An applicant who
wished to appropriate water that was reserved under the proposed instream flow law
could have done so by demonstrating that further withdrawals would not ham fish
habitat.

Given the tremendous importance of fisheries resources to all segments of Alaskan
society, placing the burden on out-of-stream appropriators to demonstrate that their
appropriations would not adversely affect those resources was entirely proper. Access
to these uses and resources is constitutionally reserved to the people in common; in-
dividuals or entities seeking to use water for other purposes should be required to show
that their actions will not adversely affect the public's rights. This is especially true
because out-of-stream appropriations are typically made as part of an economic venture.
Once I'jtained, the water itself has no cost to the user; mandatory investment in research
at the outset would simply be another business cost and would ensure that the i<ser
will not be harming the public interest.

As the legislation worked its way through the committee system in the House of
Representatives, several charges were leveled at it by development interests. First, they
argued that out-of-river appropriations posed no present or foreseeable threat to fisheries
habitat and, thus, the law was not needed. This criticism misses a fundamental point
apparent to anyone who has reviewed the destruction of fish habitat in the western
states. The time to act is when there is no crisis and when the competition for water is
at a minimum. Experience in other states demonstrates that efforts to protect instream
flows after the waters have been appropriated are at best expensive, difficult, and time-
consuming and in most instances, futile (e.g., Gray 1989).

Acorollary to the firstargument was that under existing law, any permit and certificate
to appropriate water could be conditioned to preserve fish habitat and several other
broadly stated purposes (11 A.A.C. 93.120), and that accordingly the legislation was
unnecessary. Although Alaska's current instream flow law undoubtedly is better than
other states', this is hardly a forceful argument against making it even better. The point
of the legislation was to guarantee a level of instream flows to protect habitat, as opposed
to the present situation in which fish habitat is merely a factor that may be considered.
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Moreover, those experienced with Alaska's current instream flow law have had great
difficulty in obtaining reservations for habitat protection. This author worked with a
tribal government in rural Alaska that sought an instream flow reservation, but the
effort was stymied by the high cost of gathering the data required to support the
application. In short, the present law looks great on paper but has not provided sig-
nificant benefits on a statewide basis.

The second major argument was that as a technological matter, statewide application
of the Tennant Method made little sense because of the wide variety of seasonal stream-
flow conditions across the state. This issue was dealt with by amendments requiring
the Department of Natural Resources to adopt regulations that would "establish hy-
drologic regions within the state, and specify for each hydrologic region the proportion
of mean annual or monthly instream flows in rivers and streams that are reserved from
further appropriation"” (Resource Committee substitute for H.B. 210 [14 February 1990]).
A new section of the bill required the regulations to be adopted within 18 months after
becoming law, so that Tennant's 60/30 flow regime would only be in place as an interim
measure (Resource Committee Substitute for A.B. 210 [14 February 1990]).

Third, the opponents claimed the bill would be unconstitutional in that it would
place instream flow protection ahead of public water supplies, which have s constitu-
tionally guaranteed priority (Alaska Const, art. VIII, 8 13) Concerns weie also raised
that domestic uses in rural areas would be harmed. To ensure that the legislation would
not adversely affect either domestic water users or municipal supplies, those uses were
exempted from the bill's coverage.

TROUBLESOME CHANGES

At the urging of the mining industry, language was added to the bill to provide that
instream flows were not reserved from "appropriation,” but rather that they were merely
reserved from "‘consumvtivc r.ppropriation” (Finance Committee substitute for H.B. 210
[7 March 1990]). Without adefinition of these terms, this change could have significantly
diminished the legislation's effectiveness. For example, placer mining operations and
hydroelectric projects generally do not "consumptively™ use water; they merely remove
the water from a river or stream and return most of it after it has served its purpose.
The Finance Committee changes appeared to authorize the complete dewatering of a
stream so long as the water was not used consumptively after the appropriation. This
was a major weakness in the bill as amended. The sponsors were not concerned by this
potential problem because the definition of "non-consumptive use™ in the regulations
(11 A.A.C. 93.970(33]) required that the water be returned at its point of diversion.
Though this might have prevented the type of problem discussed above, a court might
have found, based on a review of legislative history, that the purpose of the amendment
was to exempt out-of-stream diversions that did not actually consume the water. Given
that a regulation cannot override a statute, a key class of competitors would have been
exempted from the law's application. Thus, the sponsors would have been wise to define
"consumptive use" clearly in the statute, to prevent such a loophole. It could have been
stated, for example, that a consumptive use is "any impoundment, withdrawal, diver-
sion, or other use of water that changes the naturally occurring rate of flow of a river
or stream."

Also troubling was the deletion of the protection provided in the original bill for
the quantity of water necessary for fish habitat in lakes. Acquiescence to this change
resulted from the difficulty of determining how much water would actually be required.
Also, the bill was worded in terms of instream flows, which technically cannot be
measured for lakes. The large gap in legislative protection of fish habitat left by the
deletion could have been cured by simply adding a section providing for reservation
of a particular "stage™ or "elevation” of the water in fish-bearing lakes.
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THE NEW LEGISLATIVE PROPOSAL

Despite the accommodations made to opponents of the legislation during the com-
mittee process, even more changes were sought on the floor of the House of Represen-
tatives. It failed to receive enough votes to pass. However, a new proposal has now
been introduced (H.B. 355, 17th Leg. 1st Sess. Alaska 1991), which provides that:

upon receipt by the commissioner of an application to appropriate (1) water from a
river or stream that is used by fish for spawning, incubation, rearing or migration, or
that is habitat for wildlife; or (2) ground water that significantly influences the amount
of water that is used by fish for spawning, incubation, rearing, or migration, or that is
habitat for wildlife, the commissioner shall reserve an instream flow in the river or
stream from the instream use of fish and wildlife and to maintain habitat for fish and
wildlife.

One positive change is that the water would be reserved for wildlife habitat rather than
simply for fisheries habitat. The proposal thus tracks the state constitution's reservation
language.

Absent from this proposal, however, is the mandate that a fixed percentage of water
be reserved as of the date an application to appropriate water is received. Presumably,
this would require the State Commissioner of Natural Resources to quantify the amount
of water needed for instream flows on a particular watercourse. This would not be a
problem so long as the Commissioner were truly concerned with protecting fish and
wildlife, rather than with encouraging development dependent on out-of-stream ap-
propriation. The Commissioner would simply be required "to maintain habitat for fish
and wildlife" (H.B. 355, 17th Leg. 1st Sess. Alaska 1991). This begs the question as to
how much protection would be provided. The legislation could be improved by setting
forth the standard of protection required by the law.

The bill exempts single-family uses, public water supplies, and appropriations of
groundwater of 5,000 gal/day or less, as well as appropriations for nonconsumptive
uses. As noted above, the meaning of the last should be clarified on the face of the
statute. Finally, lakes are not covered by the proposal. Although instream flow rights
do not technically pertain to lakes, the bill could be made stronger by requiring the
Commissioner to reserve a particular level of water in a lake upon receipt of an appli-
cation to appropriate water from it.

CONCLUSION

The proposed legislation constitutes a positive step toward the protection of fisheries
habitat in Alaska. Though other states are doing what they can to preserve their vastly
diminished fish habitat, in practicality they are left with little to do beyond speculating
what they would do if they had another chance. If Alaska can learn from the mistakes
of others, its fish and wildlife resources and associated uses could have statutorily
guaranteed protection by as early as May 1992.
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fexico
draining
lake dry

By CANDICE HUGHES

ASSOCIATED PRESS T~

CHAPALA, Mexico — One of
Latin America’s largest lakes is
vanishing, sucked up by a thirsty
nation that never imagined
something so vast and rich couid
die.

Lake Chapala holds less than
one-third the water It did in 1923,
when D.H. Lawrence lived and
wrote on its shores.

In "The Plumed Serpent," he
described a great "expanse of
water, like a sea, trembling,
trembling, trembling to a far dis-
tance."

A few blocks from the house
Lawrence  rented,  Claudio
Cuevas, a third-generation
Chapala hotelier, sat in the oc-
tagonal dining room of his Gran
Hotel Nido, pondering sepia
photos on the wall.

"We won’t be able to hold up
our beads if we let the biggest
lake in Mexico die," he said.

The photos show sail canoes
laden with freight, men in straw
boaters on the decks of elegant
steamers, water lapping at the
top of a pier..They capture Lake
Chapala’s golden age, the early
pan of the century before the ex-
plosive growth of Mexico’s cities.

Today, piers jut into space
and cattle graze around the ex-
posed piles. The yacht club is
stranded, its mooring facilities at
least half a mile from the water.

"It’s probably the only pier in
the world where you have to take
a taxi to the boats,” said Tony
Burton, a British naturalist who
lives at Chapala.

When the photos in Cuevas’
hotel were taken, the lake was 30
feet deep, teeming with succu-
lent whitefish. It held 8 bJion
cubte yards of -ater and covered
465square mi —

ASCJATIOPKISS

People walk along a pier that is now about a half-mile from Lake Chapala in Mexico. The lake,
one of Latin America's largest, is shrinking as a burgeoning population sucks up its water.

Today, the average depth is
about 9 feet. Chapala holds 2.3
billion cubic yards of water and
the surface has shrunk to less
than 330 square miles. The white-
fishare gone.

Cuevas said Chapala, the third
largest fresh-water lake in Latin
America after Lake Titicaca and
Lake Nicaragua, “should be a
problem of international con-
cern, but all we hear is talk, talk,
talk. We’re drowning in words."

The problem is simply de-
scribed. More water is being
taken from Lake Chapala than
nature can pour into the rivers,
streams and underground aqui-
fers that nourish it. The water
quenches the thirst of Mexico
City and Guadalajara, Mexico’s
largest cities, and the farming
and ranching country that feeds
them.

Jorge Matute Remus has
fought to save the lake since he
was mayor of Guadalajara In the
1950s, then head of the city water
department.

He said Chapala's decline

began in the 1940s, but no one no-
ticed.

The Lerma River, which
feeds the lake, was diverted to
provide drinking water for Mex-
ico City, 300 miles away. Irriga-
tion systems were built and
ranchers began gouging out
reservoirs, Thousands of wells
were dug on farms and in boom-
ing communities of the river
basin.

Growth eventually became a
population explosion. The num-
ber of people in Guadalajara, 25
miles from the lake, doubled be-
tween 1976 and 1990 to more than
4million.

Lakeside villages became re-
sorts where thousands of retired
Americans settled among the
bougainvillea and mango trees of
Chapala’s eternal spring.

Mexico City became a me-
tropolis of more than 15 million
people — equal to the entire
country's population when Mat-
ute was bom 80years ago.

Through it all, as always, the
lake seemed to rise and fall to

the rhythm of the rains.

Then came one of the driest
years in memory. "The long de-
cline began in 1976after the rains
failed,” Matute said. "The lake
never recovered."

It took another decade for
Chapala to shrink so visibly that
the problem could no longer be
denied.

In 1969, the federal govern-
ment and the four states of the
Lerma-Chapala basin signed a
vague agreement saying the lake
should be saved

Guadalajara will draw pan of
its drinking water from the Cald-
eron River instead of taking
more out of the lake. A dam on
the river and an aqueduct built
with Jalisco state and federal
funds began operation last
month.

None of the other states has
acted, however. Nothing has
been done to curb illegal wells
and reservoirs that drain the
lake’s underground aquifer, or to
stop such wasteful irrigation
practices as flooding fields.
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SEQUIM. Clallam County -
Most of the Dungeness River isn't
in the Dungeness River in late
summer and early fall

It's in hundreds of miles of
emeation ditches that trace a
watery maze across the scenic
prune separating the Olympic
Mountains trom the Strait of Juan
de Fuca

Farmers have been drawing
water from the Dungeness for
nearly a century. Since 1924,
'tev ie bad the legal rght to take
isery drop
~ A Clallam County judge
i-arded irrgators that pnvtiege

-be -ecommendaf.on of the
*'ites vp water official, who

'hat «pi- mably no stream
« "te -tate of Washington atfords
ply of water

. - i fivrruble
|% e

s
o). dnw 2. ruble teet -
€e-inam) @los -
e -em*r- nh —ennd irlv dur-
-e >cnng mnotf and floods does

or.e Dungeness ran that full.

We're dealing with a
stock of fish that we
say is very important
to us, and yet itisn't
as important as

watering our lawns.’
Dill Graaber, state
Fisheries Department

the river in spite of the 1924
"adjudication." The valley's irri-
gation districts and irrigation
companies never have drawn
more than a fraction of what they
legally are entitled to taxe

"Most farmers are hunters
and fishermen.' says Dave Ca-
meron. a farmer, imgator and
Clallam County commissioner.
"So one want* the nser to dry

up,”

P But several of the Dungeness'
wild salmon runs are in trouble.
Fiahene* biologists say its at
There's always been water in
least In part because there isn't
enough water in the river when
the Rsh need it.

“What we've done to this river
la an atroaty,' says Dick Coin, a
retired logger who has fished the
rtver for half a c. ntury.

The Dungeness. just 30 miles
lon*, la a short river that is long
on problem, a rtver that displays
in microcosm mow of the water-
supply challenges that confront
Western Washington.

Throughout the region, citi-
zens aid podcy-makers ire just
beginning to understand there no
topr a enough in the region's
rivers to sustain hsh ».td wildlife,
support industry trd agriculture,
and rui the toilet tanks and
garden hoses of s burgeoning
population.

Who gets how much’ Qutside
the courtroom, there's no process
to rasohre competing demands
But if nne re *« fl»-i tm v

= NBAS CONTENT IN THS SECTION WAS FREPARED BY THE SEATTLE TIMES

Northwest

THE DUNGENESS EXPERIMENT

When the rivers run out

everyone

w ater limit

It's awaste of resources to go
to court." says Ann Seiter. natu-
ral-resources director for the 250-
member Jamestown Klallam
Tnbe. based near Sequim.

Tribal fishermen and farmers,
developers and bureaucrats are
embarking on a two-year experi-
ment in cooperative water-re-
source planning on (he Dunge-
ness and the neighboring Quil-
cene River that's intended as a
ﬁilot for the region If it works

ere, the process could be applied
to nvers like the Skagit, the
Snoguaimie and the Green.

But on the Dungeness. as
elsewhere, the issues are com-
plex. the burden of history heavy.

It's taken a lot of years for
ibis river to degrade." says Roger
Schmidt, a Cartsborg farmer who
-eads the association of irrigation
disincts and companies, " f don't
beoeve the answer is very easy "

In the rain shadow

If the Dungeness has an ad-
vimage over the rest of Western
Washington in addressing its wa-
ter problems, it's that folks here
never had the luxury of taking
water for granted.

Sequim. in the rain shadow of
the Olympics, gels just 17 inches
of precipitation a year, less than
half Seattle's total. Pioneers who
settled here a century ago quickly
found their homesteads were best
suited to growing “rocks, dust
and grasshoppers. ' according to
one local history.

In the 1990s. the settlers re-
solved to tap the nver to make
this semi-desert bloom

They dug the ditches them-
selves. with picks and shovels.
Some questioned their sanity. But
by 1921 nine public irrigation
districts and private imgation
companies were in business. The
1924 adjudication sorted out how
much each was entitled to. and
who had priority m times of
drought

Their resourcefulness and de-
termination transformed the Se-
quim-Dungeness Valley inlo one
of the state's premier dairying
regions At the industry's peak,
there were 9.000 cows within five
miles of Sequim. The area led
Western Washington in alfalfa
hiv production

‘It only made sense that they
take most of their water durr
the dry season, from July throug
October And that put the farmers
on a collision course with fish

Pmdpttou*

“A s%uirming mess of gots
- that $ what it looked like."
Dick Gotn says

The Dungeness supports coho
and chum. Chinook and steel-
head. But the salmon run that
made the nver famous wu its
prodi%ious mijrstion of pinks
Gotn first aw it in the iatt 19J0s
"You couldn't stir the flah with a
stick, they were so thick." he
remembers

As recently as 19BJ. 400 (100
spawning pinks were counted in
the Dungeneis By the mid-ISMOv
tg&bnumber had dropped to just

The spang chtnoo* run de
dined even more precipitously to
mil 01 Ksb In 19K* Sow | Ortvatf

&A

Ann Seiler, reeourcee director for tho Jem—town Klallam Tribe, croaaaa the Agnaw . -gatton f
whers it dhrerte water from tha Dunoeneaa Rhree naar Sequim. Water companies coOeettvely has.
legal right* to taka more water than tha rtvar can provtda.

poses to capture some of the few
spiwrvers that remain, raise their
offspring in captivity and release
them back into tiie wild - a
recovery plan not unlike that
adopted for the endangered Cali-
fornia condor.

Both the spnng chmooks and
the pinks swim upnver and
spawn in late summer and earty
fall. The Dungeneas is already
low then Irrigation diversions
drew it even lower

There's no proof that tow
flows caused the decline of the
salmon Some blame over fishing.
Others blame flood-control proj-
ects or dear-cut _toggingf

Hut biolofuti say Tow flows
ken block migration, produce

WATT* — m e

g gound Segm la Crergyg



URETER
cO&Sed from 8 '

h M * water temperatures, in-
.-?3BC vulnerability to predators
amtJBpvide less habitat to spawn.
A etww/ published by the James-
(.idSSXlallams and CS. Fish and
wHUHIt; Service last year condud-
ec).«eeent low flows had cut off 4
peflSt of available chinook
rig habitat in two stretches
Jungeness.
j*S're dealing with a stock of
hflrjfjt we say is very important
to-SC says Bill Graeber of (he
'taQ5I>shenes Depanment. "and
vgt iwwn't as important as watering
ouZfflins."
*CSC run5 weren't all that de-
c'nwfen the Dungeness. So. irom-
ViHpSSId agriculture.

*SSiim still celebrates its pio-
teffIBentage each May at the
n Festival, the oldest com-

K relebration in the state. But
:ly an exercise in nostalgia.

tirement boom

y a mini-mall occupies the

the farmers' cooperative

. The old grain elevator .s

restaurant,

r Schmidt snll grows vege-

0 sell in his narural-foods

<ilip n,, he has moved his beef
coil— to Eastern Washington,

.a n a retirement area." says
one of the few remaining
fa— ."It was afarming area."

J 3 number of Aairv farms in
thtjBja has dropped from more
m—300 to less than 30. the

farm acreage from nearly
to less than 5.000. Since
ie populanon of the Sequim
d neighboring Agnew and
has tripled, to more than

TTOIv newcomers are retirees,
atpaaed by the same dty climate
the pioneers struggled so hard to
overcome. Their houses sprout in
pasture* where cows once grazed.

; They use water from the imga-
ngn ditches to wash their cars, fill
duck ponds, water gardens and
lapms and a golf course. The
ditches haven't been forgotten. In
fact, they may be more vital to the
economy of the Dungeness Valley
now than ever.

.Alfiost all those new people
drawjjheir water from shallow
w illsii 1983, the U.S. Geological
Sgrvedt found that leakage from
the irjjgatton ditches was the pri-
mary eource of now water for the
urdetftound aquifer those wells
tap. 1l the ditches went dry, an

study concluded, so could
"i of wells.

«in a sense, the old. leaky
irgprian ditches have helped fuel
S g H | development boom. "Ini-
gas—» is not a farm issue any
mAC says Schmidt. "You take
awgj'tfie irrigation water and you
takwaway the economic base

A -jffr oi criala

Ewrce competition for a finite |
e<Cftce led to conflict The low
rudy m the battle for the Dunge-
mm may have come in the
dtBSBt year 1987

stejarfy September the rtver eot
1>sS that 100 migrating pinks,
stgflttd just below an irrigation-
dihjrrrnake. had to be captured
ineWirked upstream Everybody

says Gary Hanson.' then
‘| water-resources lupem-
the state Department of

attitude » u. 'The water'i
m il m we Il be damned tf anyone
lefjus w» cant take it." Schmidt
refciemDtn.

' The lameitown Klallams and .
over fish advocates pressed imp- 1
ttf* to cut beck. Some did. Some
dfn t Some said they were being
vigied out unfattTy. that they wen
sjgmg far Im water than they
ware entitled to under the 1924,
aJudicanon. that they wtrent re-
ijfcnsible for the declining num-
ber* of ulmon.

The tnbe urged the fate Or-

mft! If

rizes the agency to take. But the
depanment said its hands were
lied, that it lacked authority to
alter the imgaton' water rights.

At the same time, department
officials worried the Jamestown
Klallams might sue. using a tool of
great potential power that federal
courts had provided to Northwest
Indians just a few years earlter.

A'poor case to defend’

Building on the 1971 Boldt
fishing-nghts decisions, the courts
held that 19th-century treaties
guaranteeing tribal members the
right to fish also implicitly obligat-
ed the government to protea salm-
on and steelhead habitat.

That doanne hadn't been test-
ed in court then, and still hasnt.
But. in internal memoranda in
1987, Ecology Depanment officials

speculated the Dungeness could
serve as atest case for the tribes.
"This would be a poor c**« to
defend from the states perspec-
tive." one official wrote, “because
the fish runs have oeen so obvious-
ly damaged by the state s action or
inaction. If the state loses such a
case, its water laws and the uses
established pursuant to those law*
would be totally undermined.”

That prospect scared imgaton,
too. It was against (hat back-

round that Sequim-area farmer
e Cameron campaigned for

gunty commissioner in the fall of
8/ calling for a forum where
river users could sit down and
discuss their problems face to face.

Cameron won. The Dungeness
River Management Team formed

Continued on next page
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|
in 1988.

“They have probably accom-
plished more in the past four years
than the previous 40 as far as
cooperation goes," Cameron says.

Ann Seiter, the Jamesto™ n
Klallams’ natural-resources direc-
tor, says Cameron deserves much
of the credit, that he had the
credibility with his fellow farmers
to draw them to the table.

Members include the tribe,
county, state and federal officials,
irrié;ation districts and companies,
and sport fishermen, Seiter,
Schmidt and Goin belong. The
team has adopted a flood-control
plah. It has sought answers to
imple questions that previously
had no answers, mapping the
ditches, measuring how much wa-
ter flows through each.

Irrigators, who previously had
no. central organization, have
formed one ana hired a “water
master" to promote conservation.

ZTWeV® seen an awful lot of
bjlJges being built between the
parties  says Joe Hiss, a biologist
w® the US. Fish and Wildlife

Service.

Improvement has come too
slow for Dick Goin. Fish continue
to die, he says, but at least
antagonists aren't calling each oth-
er names any more.

"We've got a head start on the
rest of the state," says Cameron.

The rest of the state’s water
problems aren’t really that differ-
ent from those of the Dungeness.
There’s open warfare over rivers.
The polarization of the parties, the
complexity of the issues and the
ambléqulty of water law have com-
bined to produce bureaucratic pa-
ralysis.

TheGhefan Agreement

Last year, at a conference at
Lake Chelan, competing interests
from throughout tn%. state finally
agreed to try WIIUNQ water-re-
source plans cooperatively, one

basin at &tune, wkhiut resorting
b iT‘“p@“’s”o”cs'ued Chelen A

- “Chelan ree-
ment™ uid ﬁ] ;

€ process should be
fiek a(% irsg, ih two basins -
one €3St 0Tthe Cascades, one west
- chosen by the Department of
Ecology. The timetable calls for

The Seattle Times | Seattle Post-Intelligencer

Balancing growth and the lImits of rners

lans to be prepared by December
F1993 Prep Y

'_I'he Dungeness, and the neigh-
boring Quilcene, will serve as
Western Washington's guinea

pigs.

How big a plan?

The first big task, which those
involved hope to accomplish by
March, may be most daunting:
deciding just how ambitious they
want to be, how far their plan’s
scope should extend.

For divvying up the river isn't
the only issue or the Dungeness.
Roger Schmidt says that in the
heyday of agriculture irrigators
drew more water from the river -
and the river supported more fish.
Ann Seiter acknowledges higher
flow won’t necessarily produce
more salmon by itself.

Dikes have pinched the channel
in places, eliminating habitat. Else-
where gravel and sediment from
upstream have filled the riverbed,
turning the Dungeness into a se-
ries of braided rivulets of limited
value to salmon.

"It's a synergistic combination
of &U these things,” Seiter says.

"Maybe there have been so many

other changes on the river that we'

Justdctan't get by with low flows we-
0_"

The Dungeness water-resource
plan could touch on everything
from flood control to forest prac-
tices to land use. The only limits
are time and money: The state's*
fiscal woes already have resulted
in a budget cut for the project.

It’s an enormous undertaking
No one is giving up anything goir
in. The 1924 adjudication remai
on the books. The Jamestov
Klallams haven't signed away their]
right to sue.

Dick Goin is pessimistic Cor
sensus requires compromise, h
says - and the salmon dont haw
anything left to give.

But the Dungeness has a head-
start. "We've got everything on the
table here now,” says Schmidt
"Compromise is progress today." s
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5YEAR REPORT

Status of Applications Receiceved from January 1987 thru January 1992
Certificate
ssued

Application
Pending

Gallons per Day Sur  \Sub
500 or Less 3L B 4
500 thru 1,000 4 23 9
1,000 thru 5,000 14 0 25
5000 thru 10,000 2 6 1
10,000 thru 30,000 9 9 1
30,000 thru 40,000 0 1 2
40,000 thru 100,000 9 3 2
Over 100,000 43) 1 178
Total 122 131 300
Notes

*Does not include Temporary Water Permits

Permit
Issued
Sur Sub Sur

REwwbBr~rBREB

36

BB ocor—ow©

Source

Closed Totals

Sur Sub Sur Sub
235 16 9 125 320
49 9 6 o))
10 8 1 47 49
2 3 2 27 14
1 6 5 0 33
0 1 1 3 5
0 3 0 A 10
0 3 9 2/0 3
297 8 33 567/ 552

*Only includes applications with a priority date 01-01-1987 or later.
*When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.

Total

Files
445
121
%
41
63
8
44

301
1119

*When multiple uses occur within afile, quantities were added together for a single gpd value.



Status of Applications Receiceved in 1992

Application Permit  Certificate Source

Pending Issued Issued Closed Totals Total
Gallons per Day Sur |sub Sur |Sub Sur Sub Sur Sub Sur Sub Files
500 or Less 0 4 o0 0 0 0 0 0 0l 4 4
500 thru 1,000 o) 1 of 0 0 0 0 0 ol 1 1
1,000 thru 5,000 0 2 o 0 0 0 0 0 o 2 2
5000 thru 10,000 Oi 0 i 0 0 0 0 0 0i 0 0
10,000 thru 30,000 0! 0 oo 0 0 0 0 0 oi 0 0
30,000 thru 40,000 0! 0 of 0 0 0 0 0 of 0 0
40,000 thru 100,000 0! 0 o 0 0 0 0 0 0! 0 0
Over 100,000 0! 0 oi 0 0 0 0 0 ol 0 0
Total 0 7 0 0 O 0o 0 0 0 7 7

Notes
*Does not include Temporary Water Permits o
*When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.

When multiple uses occur within a file, quantities were added together for a single gpd value.



Status of Applications Receiceved in 1991

Application Permit  Certificate Source

Pending Issued Issued Closed Totals Jotal
Gallons per Day Sur |sub Sur Sub Sur Sub Sur Sub Sur Sub  Files
500 or Less 17| 57 0 0 O 0 o o 17 57 14
500 thru 1,000 13 0 1 1 4 0 0 > 18 20
1,000 thru 5,000 6 8 10 o 0 o 0 7 8 15
5000 thru 10,000 ol 1 0o 0 o o0 o0 0 0 1 1
10,000 thru 30,000 3j 3 2 0 o 0 o0 0 5 3 8
30,000 thru 40,000 0] 0 0o 0 o o0 o 0 0o 0 0
40,000 thru 100,000 2| 1 1 0 o o0 0 0 3 1 4
Over 1(D,(XD 5 7 6 0 0 0 0 0 1 7 18
Total 34 NV 10 1 1 4 0 0 4 % 140
Notes

‘Does not include Temporary Water Permits o
‘When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.

When multiple uses occur within a file, quantities were added together for a single gpd value.



Status o Applications Receiceved in 1990

Applicatior  Permit  Certificate Source

Pending  Issued Issued Closed  Totals  Total
Gallons per Day Sur Sub Sur Sub Sur Sub Sur Sub Sur Sub Files
500 or Less 17 49 0 0 0 0o 0 0 17 49 66
500 thru 1,000 3 5 1 1 > 8 0 0 6 14 20
1,000 thru 5,000 6 3 2 3 0 1 2 0 10 7 17
5000 thru 10,000 1 3 0 1 o o o o 1 4 5
10,000 thru 30,000 1 3 3 1 o o0 0o 0 4 4 8
30,000 thru 40,000 0 0 1 0 o o o0 0o 1 o 1
40,000 thru 200,000 2 0o 2 0 o 0o o0 0 4 0 4
Over 100,000 20 3 29 0 0 0 4 1 53 4 b/
Total 0 e 3B 6 2 9 & 1 % 8 178
Notes

‘Does not include Temporary Water Permits -
‘When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.

When multiple uses occur within a file, quantities were added together for a single gpd value.



Status of Applications Receiceved in 1989

Application Permit  Certificate Source

Pending |ssued Issued Closed Totals  Total
Gallons per Day Sur Sub Sur Sub Sur Sub Sur Sub Sur Sub Files
500 or Less 0 0 24 64 0 0 0 0 24 64 83
500 thru 1,000 0 2 4 4 1 9 2 0 7 15 22
1,000 thru 5,000 1 0 8 5 0 3 1 1 10 9 19
5,000 thru 10,000 1 0 3 1 1 1 0 0o 15 2 17
10,000 thru 30,000 2 2 11 1 0 0 > 4 5 9
30,000 thru 40,000 0 1 0 1 0 0 0 0 0o 2 2
40,000 thru 200,000 3 2 6 3 0 0 0 0 9 5 %g
Over 100,000 6 0o 37 4 3 o 9 1 55 5
Total 23 7 8 & 6 13 1?2 4 124 107 241
Notes

*Does not include Temporary Water Permits o
*When multiple quantities die to seasonal variation occurs w/in a file, the greatest gpd value was

selected.

Yhen multiple uses occur within a file, quantities were added together for a single gpd value.



Status of A plications Receiceved in 1988

Application Permit  Certificate Source

Pending Issued Issued Closed Totals Total
Gallons per Day Sur Sub Sur Sub Sur Sub Sur Sub Sur Sub Files
500 or Less 29 49 0 0 0 0O 0 0 29 49 18
500 thru 1,000 0 o 3 2 2 4 5 1 10 I 27
1,000 thru 5,000 1 7 11 5 0 2 2 0 14 14 28
5000 thru 10,000 0 0o 2 2 0 o 2 0 4 2 6
10,000 thru 30,000 2 0o 3 9 3 0o 3 3 1 = 23
30,000 thru 40,000 0 0O 0 1 O o 0 1 O 2 2
40,000 thru 100,000 1 0 6 2 0 0 1 0 8 2 10
Over 100,000 8 0 72 3 4 0 11 1 % 4 Y
Total a4 % 97 24 9 16 24 6 111 102 2713
Notes

*Does not include Temporary Waier Permits o
*When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.
‘When multiple uses occur within a file, quantities were added together for a single gpd value.



Status of Applications Receiceved in 1787

Application  Permit Certificate Source

Pending Issued Issued Closed Totals Total
Gallons per Day Sur Sub  Sur |Sub Sur \Sub Sur Sub Sur Sub Files
500 or Less 3 6 13 2 12] 85 9 6 37 99 136
500 thru 1,000 0 1 1] 4 3] 14 2 5 6 24 30
1,000 thru 5.000 0 0 4 5 0, 4 0 3 4 12 16
5000 thru 10,000 0 1 5i 1 Oi 1 1 2 6 5 1
10,000 thru 30,000 1 1 2] 7 0! 1 3 0 6 9 15
30,000 thru 40,000 0 0 1] 1 0] 0 1 0 2 1 3
40,000 thru 200,000 1 0 7] 2 0] 0 > 0 10 2 12
Over 100,000 4 o 8 6! 0 12 6 56 10 66
Total 9 9 6/ 2 24 16 30 2 12/ 162 289
Notes

*Does not include Temporary Water Permits o
‘When multiple quantities due to seasonal variation occurs w/in a file, the greatest gpd value was

selected.

*When multiple uses occur within a file, quantities were added together for a single gpd value.
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INTRODUCTION

Alaska has abundant and diversified sport fisheries which are of considerable

recreational importance to fishermen. In 1990, for wexample, an estimated
424,873 anglers took 1.9 million household crips and fished 2,5 million angler
days (Mills 1991). During this period, they caught 6.0 million fish (fish
harvested plus fish released) and harvested 3.0 million. These values

represent significant increases over those noted in the Jlace seventies and
early eighties.

The continued production of Alaska's valuable fishery resources s, in part,
dependent wupon maintaining important habitat characteristics such as the
quantity and quality of water within fish bearing waters. Private and
commercial developments and activities (hydroelectric projects, recreation,
subdivisions, mining, water marketing, interstate diversions, agriculture,
aquaculture, forestry, manufacturing, oil and gas development, etc.) will
contribute to negative changes in both riparian and instream habitats unless
sufficient instream flows are legally protected. An instream flow is defined

as the quantity of water that flows past a given point within a scream channel
during one second.

The Alaska Legislature recognized the importance of instream flow protection
by amending the Water Use Act (Alaska Statute, AS, 46) in 1980 (ADNR 1985),
The amendments (AS 46,15.03 and AS 46.15.145) oprovided the opportunity for
private individuals, in addition to state, federal, and localgovernment
agencies, to legally acquire instream flow water rights in rivers, streams,
and lakes for one or a combination of four types of uses:

1) protection of fish and wildlife habitat, migration,
and propagation;

2) recreation and parks purposes;
3) navigation and transportation purposes; and
4) sanitary and water quality purposes.

Instream flows can be requested as races of flow, surface water elevations, or
water depths.

Regulations to implement the instream flow law were adopted by the Alaska
Department of Natural Resources (ADNR) in September 1983 and modified in 1990.
Forms required to apply for instream- flows were made available by the ADNR in
November 1983.

The Fish and Game Act (AS 16) requires the Alaska Department of Fish and Game
(ADFG) to, among ocher responsibilities, "manage, protect maintain, improve,
and extend the fish, game and aquatic plant resources of the state in the
interest of the economy and general well-being of the state" (AS 16.05.020).
One of the AS 16 provisions enables the ADFG to acquire water rights to
further its objectives or purposes (AS 16.05.050). To take advantage of the
new opportunities provided by the instream flow legislation and better meet
its statutory mandates the Division of Sport Fish (DSF) of the ADFG acquired

funding in 1986 to initiate an ongoing program to formally acquire instream
flow water rights to protect sport fish resources (Estes 1987).

This report summarizes the fifth year of this program in which the primary
objective was to apply for instream flow reservations for the protection of
sport fishery resources in a minimum of four Alaskan rivers.






March (Appendix A23) co 3,484 cfs in Mendenhall River-Reach B during August
(Appendix A22). Optimum habitat flovs ranged from 10-17 c¢fs for the Auke
Creek reach (Appendix A23) to 741-1,235 <cfs (Appendix A22) for Mendenhall
River-Reach B. Poor habitat flows ranged from 2 cfs for the Auke Creek Reach
(Appendix A23) to 124 cfs for Mendenhall River-Reach B (Appendix A22).
Flushing flows ranged from 34 cfs for the Auke Creek reach (Appendix A23) to
2,470 cfs (Appendix A22) for Mendenhall River-Reach B.

Instream flow values requested usually ranged from 60Z to 100Z of the QAA for
the spawning and passage seasons, and 10Z to 40X of the QAA for incubation and
rearing seasons (ADFG 1991a, b, ¢, d, e, f, g, h, i), Flushing flows could
not be formally requested under existing state Jlaw and regulations because
flows were wunregulated in each of the stream reaches. To establish the
importance of protecting flushing flows (until a method acceptable to the DNR
is developed) a statement was included in each application explaining that
flushing flows were required to maintain fish habitat and (at a minimum) must
be safeguarded whenever significant flow modifications or a structure capable
of controlling flows is planned (Appendix B). Instream flow regimes requested
are preliminary and not included in this report because they are subject to
modification both while undergoing departmental review prior to submission to
the ADNR and during the wvarious stages of the ADNR adjudication process
(administrative procedure wused by the ADNR to determine whether to approve,
modify, or deny an instream flow reservation request). These data will be
presented in future reports following the completion of these processes.

DISCUSSION

Nine instream flow applications were completed for FY 91. This is comparable
to the previous 4-year average of 10 applications per year (Figure 2; Table 1;
Estes 1987-1990). During the 5 years of this program, the ADFG developed a
cost effective approach to acquire instream flow protection for fish by using
th" Tennant Method as the primary technique fcr analyzing instream flow needs.
Th Tennant Method requires minimal data and is one of the weasiest and
inexpensive procedures for quantifying instream flows. Supplemental resources
were acquired when it was necessary to use the more sophisticated Instream
Flow Incremental Methodology, [IFIM (Bovee 1982), to wevaluate fish habitat
suitability for specific increments of water (Estes 1987). The [IFIM is the
most time consuming, data and analysis intensive, and expensive of the
instream flow analytical procedures.

The ADNR has received 46 applications for instream flows since passage of the
1980 enabling legislation (Estes 1987, 1988, 1989, 1990; Harle 1988). Thirty-
nine of the applications were submitted by the ADFG (Table 1), one by the U.S.
Bureau of Land Management (BLM), four by the Anchorage Audobon Society, and
two by private individuals. Only the 39 ADFG applications and 1 BLM
application met ADNR requirements and were accepted for adjudication. The
other six applications were rejected by the ADNR for a variety of reasons: two
had bee\ filed before regulations to process them were adopted in 1983.
documei.cation was insufficient to support the reservation requests in three of
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Table 1. Status of Alaska D'

reservation

Instream Flow Application

Location

Willow Creek
l[ittle Susitna
Rabbit Creek
Little Rabbit Creek
Little Survival Creek
Terror River
Chena River
Meadow Creek
Fish Creek (Two
Cottonwood Creek
Little Susitna River (Upper Reach)
Campbell Creek (Middle Reach)
Sawmill Creek
Ketchikan Creek
Salcha River
Campbell Creek
Campbell Creek
Ship Creek
Kenai River
Anchor River
Buskin -ake
Buskin River
Pillar Creek
Monashka Creek
Indian River
Ward Creek
Chatanika

River

(Two Reaches)

Reaches)

(Lower
(North

Reach)
Fork)

(Two Reaches)
(Lower Reach)

(Lower Reach)

River-Reach A

Chatanika River-Reach B

Delta Clearwater River
(Clearwater Creek)

Talkeetna River-Reach A

Campbell Creek (South Fork)

Buskin River-Reach B

Anchor River-Reach B

Fish Creek (near Juneau)

Montana Creek (near Juneau)

Ninilchik River-Reach A

Jim River

Deshka River

Deception Creek

Mendenhall River-Reach A

Mendenhall River-Reach B

Auke Creek

Baranof River-(three reaches)

irtment
applications,

of Fish
July

1 )

flow
1991,

instream
June 30,

and Game
1986 to

Status

Granted
Granted
Granted
Granted
Granted
Granted

In
In
In

I'n

Granted
Pending
Pending
Pending
Cranted
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Granted
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending
Pending

In
In
In
In
In
In
In

-10-

July 8, 1988)
February 19,
February 19,

(

( 1988)
(

(February*19,

(

(

1988)
1988)
November 1, 1988)
May 20, 1987) "

Process of Adjudication

Process of Adjudication

Process of Adjudication
Granted

(May 15, 1991)
Process of Adjudication

(May 15, 1991)
Adjudication
Adjudication
Adjudication

(June 28, 1990)
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication

(August 6,
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Adjudication
Preparation
Preparation
Preparation
Preparation
Preparation
Preparation
Preparation

1990)



che applications, and the instream flow reservation desired was not specified
in one of them (Harle 1988).

Instream flow water rights have been granted for 10 of the ADFG applications
and che BLM application; che remainder of che ADFG applications are in various
stages of rhe process of adjudication (Table 1).

Although Alaska's instream flow law and regulations are among <che most
progressive in che country, there is an obvious need for improvement.
Considering there are more chan 12,000 fish bearing water bodies in Alaska
(ADFG 1985, 1989), che significance of fish to recreation, subsistence, and
our economy, and chat private citizens (in addition to agencies) can request
instream flow water rights, one may question why more applications have not
been filed. There are several reasons; insufficient hydrologic data, costly
and lengthy administrative processes, insufficient public education, and in
some instances, application fees.

The dearth of hydrologic data in Alaska 1is perhaps che most limiting factor
governing our ability to define instream flow and ocher water uses. There are
only 316 USGS stream gaging sites in Alaska, an average of one scream gage per

7,000 square miles (Emery 1987). The average is one gage per 400 square miles
in the lower forty-eight states. One hundred seventy-one of che Alaskan gages
have continuous flow records of 10 or more years, 55 have records of 5 to 9
years, and 90 have records shorter chan 4 years (Emery 1989). To apply for
instream flow water rights at ungaged stream reaches, one must use regional
hydrologic models to estimate flow characteristics. These models limit one's
ability to wevaluate naturally occurring hydrologic patterns at these sites
with confidence3. It is also more timeconsuming to estimate flow

characteristics for screams having a limited or non-existent data base as
opposed to summarizing data for a scream having an adequace historical record.
Therefore, it is obvious chat additional gaging stations are required to
improve che accuracy of che data base used to define instream flow
requirements, as well as improve one's efficiency.

Administrative processes are, in many instances, a deterrenc to potential
instream flow applicants, including che ADFG.Withoutadditional staffing and
financial resources, these processes could hamper che ability of che ADFG to
maintain its average production race of 10 applications per year. The backlog
of 29 ADFG applications and che additional FY 91 applications will each
require from 1 to 3 weeks of time by ADFG personnel to participate in che
various phases of che ADNR adjudication. Additionally, there are no fixed
schedules because che ADNR has a backlog of water rights applicationsd. | f

3 The U.S. Geological Survey (USGS) considers a 10-year record as che minimum
data base required to support a statistically reliable regional flow
analysis. Reliability of flow estimaces calculated with these models s
usually hest for models developed for regions having a greater
concentration of gaging scacions.

A priority dace and time is assigned to each application at che time it is
accepted by che ADNR. This protects applicant by establishing che order
of priority for che allocation of wacer, regardless of when che
adjudicacion process is completed.



Coo many adjudications were scheduled by the ADNR (at any one time), che added
resource and cime requirements would overtax existing levels of ADFG
resources.

Alaskan law requires the ADNR to review instream flow water rights once every

10 years to e-'uluace whether flow modifications are warranted. Consequently,
proprietors of instream flow water rights must maintain a permanent storage
system for the original data and analyses. Documentation must be sufficient
to enable original applicants (or representatives) to defend their instream
flow water rights if challenged. This data storage requirement is costly in
terms of space and serves as an impediment to private applicants with limited
resources. It is also wunclear whether owners of instream flow water rights

must fund their own participation in 10-year reviews. There are no equivalent
provisions for automatic reviews of out-of-stream or diversionary water
rights.

Formal programs to educate and assist the public to file for instream flow
water rights are nonexistent. Procedural and background publications to aid

instream flow applicants are inadequate.

Fees charged by che ADNR for instream flow applications are a deterrent to

applicants. With che exception of state agencies, all instream flow
applicants are charged $500 per application. There is no charge to state
agencies. This fee is expensive relative to application fees charged by the

ADNR for most ocher water rights and (unlike ocher water rights) is not bhased
on the amount of water requested.

The above factors and the complexity of water law all contribute to che low
number of applications filed. There also appears to be a legal Tloop hole
which allows diversions of water from a stream without a permit (if che water
being diverted is not put to a beneficial wuse and there are no existing
appropriations). Fish, wildlife, and ocher instream wuses could be negatively
impacted by non-permitted water diversions.

Some of these and related concerns have been improved or eliminated by
modifications to the ADNR water management regulations (Alaska Administrative
Code 1990) adopted in November 1990. Others are heing addre-sed by che Alaska
Legislature.

Among che beneficial changes is the addition of a new process that allows
applicants to file an application for instream flows and acquire a priority

dace from the ADNR before completing all of their data collection and
analyses. To qualify, an applicant must estimate instream flow vrequirements
and is granted 3 years (from the dace of filing) to complete data collection
and analyses. In spite of the advantages of this provision, a lack of ADNR

standards for substantiating estimates might prove to be a scumhbling block for
applicants.

Another regulatory revision eliminated a stipulation (associated with the
mandatory 10-year review) that had granted che ADNR che option to place the
burden for collecting and analyzing supplemental instream flow data on owners
of instream flow water rights. This is a major improvement.

-12-



A new addition to the regulations requires applicants for out-of-stream water
rights to quantify baseline seasonal flows when requesting more than 100,000
gallons per day (.05 cfs). A similar requirement for instream flow applicants

has been in effect since 1983, This information will assist the ADNR to
balance an applicant's request with water availability for other out-of-stream
and instream flow needs. It will also help prevent overappropriation from

streams that are ungaged.

Three pieces of legislation (House Bills 353, 354, and 355) were introduced in
che spring of 1991 by Representative CIliff Davidson of the Alaska Legislature
(199%1a, b, c) to improve instream *rctection and water management processes.

House B ill (H3) 353 would provide funding ($239,400) to the ADNR to complete
che automation of its water rights data base. The successful completion of
chis project should improve che management of water resources by tie ADNR.
Presently, che ADNR must retrieve water rights information on a sice by sice
basis. This is a time consuming process, does not allow for reach specific
evaluations, and is subject to error. The automated system should enable che
ADNR to retrieve water ownership and status and vrelated information on a
stream reach basis in a relatively short period of time.

HB 354 would provide pass through matching funding ($242,000) to the USGS
through the ADNR to perform a surface water data network evaluation of the
Alaska stream gaging program and data base. The evaluation would address
adequacy of che existing scream gage network, data bases, and existing models
used to estimate screamflows at ungaged sites. Recommendations and priorities
for locating and maintaining existing and future gage sices would also be
provided. Several gage sites would also be funded by chis legislation. HB
354 should improve the ability of the ADFG and ocher water data users to
evaluate existing water quantity information and prioritize their support and
requests for gaging sices.

HB 355 would guarantee che allocation of instream flow water rights for fish
and wildlife. This legislation has many similarities to instream flow
legislation submitted by Representative Davidson two years ago (HB 210) which
failed to pass (Estes 1990). HB 355 would not apply to public water supplies,
single family domestic uses of wacer, non consumptive uses of water, and, in

many instances, uses of groundwater of 5000 gallons per day or less. Unlike
HB 210, HB 355 does not specify a formula and procedure for gquantifying che
amount of water that is to be reserved for fish and wildlife. HB 355 also
expands guaranteed instream flow protection to wildlife. It appears HB 355

would also provide <che legal mechanism for ~che ADNR to require wacer use
permits for diversions from bodies of water chat are fish bearing or used by
wildlife.

Based on our experiences, che following five recommendations to improve che
instream flow reservation process are provided:

1) Additional staff (fishery biologists and hydrologists) and financial

resources should be allocated to che instream flow program to allow
for a greater number of applications to be processed.

-13-



2) HB 354 or similar legislation should be enacted to improve the USGS
stream gaging station network and evaluate the precision and
accuracy of hydrologic models used to estimace flow characteristics
for ungaged sices in Alaska. Additional data collection sices
should be funded based upon the network evaluation to improve flow
projeccion models and estimates and to determine the availability of
wacer for ouc-of-stream *nd instream uses.

3) Out-of-stream appropriation certificates should be automatically
reviewed by the ADNR once every 10 years, as are instream flow

reservations.

4) Legislation similar to HB 355 should be enacted or regulations

established that will guarantee a base level of instream flow
protection for streamreaches that are classified as supporting
fish.

5)  An instream flow methods and application handbook should be preDared
by che ADFG to provide sufficient guidance for the public and ocher
interested parties to file for instream flow reservations.

In summary, che experiences gained through analysis and preparation of each
ADFG application have continually improved our ability to complete che next

application. Unfortunately, we are at a stage where both data requirements
and lengthy adjudication processes have and will continue to limit the number
of reservations completed andsubmitted. [f we are to counter these
limitations, additional resources will be required for data collection and

analyses, and che preparation and defense of applications.
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March 2, 1992

Representative Cliff Davidson
Chairman, House Resources Committee
State of Alaska

House of Representatives

District 27

Box V,

Juneau/ Alaska 99811

Re: HB 353, 354, 355
Dear Cliff:

Thank you for the invitation to review these important bills
and certain amendments to them. Noticing the deadline of March 4,
1991, I will make brief comments to each separately.

HB 353

Excellent Bill at the cost simply because the need to acquire

all data for future performance of upland uses, i.e., mines, mills,
hatcheries, etc., could have devastating effects on natural fish
habitats. New applicants could be allowed water rights and effects
of normal water useage while normal uses in themselves may have

to at times be cut back. Definitely a necessary expenditure state—
wide but definitely Kodiak.

HB 354

Definitely a look into the future. Although the need is not
urgent to access stream flow in Kodiak, it appears to be a
potentially valuable tool which could midigate the conflicts
between timber harvest and stream degredation here.

In fact, this is currently a dilemna in the area where salmon
streams are invaded so closely to their edge by timber harvest

that both debris and erosion will result in surface flow reduction.
The gauging of such abuse would allow a tangible meter in which

to stop this intrusion in order to allow the proper and necessary
flow of waters in our salmon streams. It is conceivable that even
in Kodiak that intrusion to important water sources for community
use could be invaded for special purposes such as additional hydro—
power and specific and appropriate calculations could be made
whereby not jeopardizing the existing flow.



Representative Cliff Davidson
March 2, 1992
Pag® Two

HB 355

The Amendment is good since it captures not only existing streams
which provide fish related activities but existing and potential
tributaries or water sources to that main stream which provides
significant flows necessary to sustain ratio in the main river or

stream.

The reservation of these in-stream flows are so vital for our
natural resources of salmon and drinking watersheds.

Sincerely,

JLM/mIm
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Amencan levers

The Honorable Cliff Davidson
Chair, House Resources Committee
P.0. Box V

Juneau, AK 99811

February 20, 1$92

Dear Representative Davidson;

American Rivers, 1inc., the nation®s principal river-saving
conservation organization, strongly supports HB 355 to reserve
the instream flows of Alaska®s rivers. The state of Alaska is to
be commended for taking this farsighted step to protect a
resource that is vital to your state"s economy - beforo it
becomes overcommitted. Many of the Lower 48 wish that they could
reverse the clock and undertake this type of advance planning for
their rivers.

The provisions in the bill for quantifying instream flow are
simple - easy to regulate and comply with - and adequate. They
represent an improvement over the current system, which is costly
and burdensome to administer. The bill appropriately calls for
the holding of water instream, with the ™urden of proof””needed
when changes from that norm are requested.

American Rivers 1is pleased that the bill includes all rivers, not
just those that sustain anadromous species, and that it requires
instream flow protection in more than 12,000 fish and wildlife
streams, rather than making instream flow protection a
Tonsideration””as do existing laws.

Alaska holds approximately one-third of the nation"s fresh water.
Its decision makers should protect this important resource for
future generations. American Rivers applauds your efforts on
behalf of this bill and urges support of HB 355 in the House
Resources Committee, 1in the full House and in the Senate.

Director of Rivar Protection

801W"NWVIVANIA AVU, XH.
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WASHINGTON, [I).C. 20003



