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INTRODUCTION

Decades of neglect by the federal government, resource
exploitation by corporations and individuals outside Alaska and a
lack of control of their destiny instilled in the fifty-five
drafters of the Alaska Constitution a unique vision of what would
become America®s 49th state. The observations and experiences of
the residents of the territory who were self-reliant and
independent would manifest themselves throughout the
constitution. Nowhere are these concepts more evident than in
Article X of the constitution where the relationship between
state government and local government are unselfishly defined.

SECTION 1. The purpose of this article is to provide for
maximum local self-government with a minimum of local
government units, and to prevent duplication of tax-levying
jurisdictions. A liberal construction shall be given to the
powers of local government units.

SECTION 3. The entire State shall be divided into boroughs,
organized or unorganized. They shall be established in a
manner and according to standards provided by law. The
standards shall include population.- geography, economy,
transportation, and other factors. Each borough shall
embrace an area and population with common interests to the
maximum degree possible. The legislature shall classify
boroughs and prescribe their powers and functions. Methods
by which boroughs may be organized, 1incorporated, merged,
consolidated, reclassified, or dissolved shall be prescribed
by law.

The delegates having been deprived of the right of self
determination, thoughtfully remembered territorial governance and
conferred autonomy and broad powers on municipalities of Alaska
through the constitution. By offering incentives to encourage
municipal 1incorporations, the State of Alaska furthers the goal
of maximum local self-government contained in Article X.

Since 1962, one of these incentives has been receipt of state
general grant land within the boundaries of the local government
thereby providing a means of creating or expanding a tax base, a
means to generate revenue through land sales and leases, a land
base for community expansion and a land base for other public
purposes.

In addition to these general grant land entitlements,
municipalities can acquire otherwise unavailable state land under
the public and charitable use statute (AS 38.05.810). Land
acquired under this statute must be used for a public purpose
that is available to the public at large. However, if the



municipality receiving the land has an outstanding municipal land
grant entitlement, the acreage of the conveyance 1is subtracted
from this balance.

Tide and submerged lands are the last category of state land made
ailable to cities who were incorporated on or before the date

of statehood. Under rigid guidelines established in the Alaska
Land Act, cities could acquire tidelands adjacent their
boundaries. This provision was codified AS 38.05.320.

BACKGROUND: MUNICIPAL LAND GRANTS

Legislative History

Alaska®"s first municipal land entitlement was created in 1962
when a new section was added to tl\e Alaska Land Act. This
section stated:

Any city of the first class may apply in the manner
prescribed by the director, within five years from the
effective date of this Act, for a conveyance to the cityof
all surplus sta”e lands located within the present
boundaries of the city. "Surplus state lands™ means all
land owned by the state which is not presently used orfor
which there is no anticipated use by the state for
governmental purposes.

This act, codified AS 38.05.347, although containing scant
procedural guidance, resulted in the conveyance of thousands of
acres of state land to a small number of municipalities
throughout the state. This law was repealed June 21, 1976.

In 1963 the state legislature enacted the "Mandatory Borough

Act". This act was unrelated to the Alaska Land Act but, like AS
38.05.347, created opportunities for municipalities to acquire
state land for their local use. The intent of this act (ch 52,

SLA 1963) was "to provide maximum local self-government" and
caused the creation of numerous boroughs statewide. These
boroughs encompassed the populated areas of the state. Although
boroughs could not opt out of organizing, some local options
existed in the law, such as final location of the municipal
boundaries. The act, additionally, provided incentives in the
form of cash grants and grants of state land.

Unlike the 1962 act, the "Mandatory Borough Act"(codified AS
07.10.150) provided a formula for the amount of the state land
grant entitlement.

This act provided:
(that) "an organized borough may select 10 per cent of the

vacant, unappropriated, unreserved state lands located
within its boundaries within five years after the date of
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availability of state lands in the borough."

The act also provided certain necessary procedural guidance for
the selection, survey and conveyance of these entitlement lands.

Several changes to the law were eventually enacted. In 1970
Chapter 213, SLA 1970 removed the Tfive year selection deadline,
and extended general grant land ent*lelements to first and second
class cities by adding AS 07.05.040. In 1972 AS 07.10 was
renumbered to AS 29.18.

Fifteen years of disputes between municipalities and the state
over interpretation of the law culminated in the first major
amendment to AS 29.18 in 1978. Some of the more important
disputes illustrate the range of problems faced by the progranm.

-Land selections by municipalities had no time frames for

adjudication and conveyance. Municipalities felt that the

state deliberately dragged its feet on selections that it

wanted to retain and that after approving selections that
the —conveyances were unnecessarily delayed.

-Southeast boroughs believed that getting concurrence of the
land trust boards for conveyance of university, mental
health and school trust lands was an unduly cumbersome
process.

-The North Slope Borough had selected resource management
and industrial lands at Prudoe Bay which were rejected 1in the
state"s interests.

-When municipalities selected agricultural lands they

received only the agricultural interest. These lands often were
more valuable for subdivisions and other uses than as
agricultural land and municipalities wanted more than just the
agricultural interest.

-Municipal land selections occurred on an ad hoc basis,
often before the state could evaluate resources and perform
its mandated land planning functions.

-Contention by the North Slope Borough that they have an

absolute right to select 10 percent of the state land within
their boundaries, irrespective the land classification.

Features of the new law were:

1) Unified home rule municipalities and all boroughs were
granted acreage specific entitlements;

2) "vacant, unappropriated, unreserved” (VUU) land was r w
statutorily defined based on a two part test: 1) the grant t,pe
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under which the state acquired the land from the federal
government and 2) the state®"s land classification system;

3) General grant land entitlements were limited to general
grant land that the state acquired under sections 6(a) and 6(b)
of the Statehood Act;

4) Entitlements were fixed as of July 1, 1978, based on the
state®"s VUU land base on that date;

5) Entitlements were extended to municipalities
incorporated after July 1, 1978, and a method of computing these
entitlements was established;

6) Entitlements became vested property rights and could be
fulfilled at any time before two years after the state®s right to
select federal land under 6(a) or 6(b) of the Statehood Act
expired;

7) Selections must be approved or disapproved within nine
months of selection and further patent issuance must occur within
three months of survey plat approval;

8 Municipalities with an entitlement of less than one and
one-half acre per capita could select vacant school, university
or mental health trust lands;

9) Deficiency payments were established for municipalities
whose entitlment land bases were unsuitable for residential,
commercial or industrial purposes;

10) Authority for land excha. .“S between municipalities and
the state when in the public interest was established;

11) Municipalities in litigation with the state over
general grant land entitlements had to elect to benefit under the
new law or receive the fruits of the litigation, but not both;
and;

12) A comprehensive and detailed definitions section was
added.

For the first time, a detailed and clear Jaw existed, specifying
important policies and procedures, under which general grant land
entitlements would be administered.

In 1979, AS 29.18 was amended so that entitlements could no
longer be fulfilled by selections filed up to two years after the
state"s selection rights with the federal government expired, but
now must be made prior to October 1, 1980.

In 1981, to ensure that all entitlements were fulfilled,
amendments gave municipalities 90 days to re-select new land upon
rejection of a previous selection. This was necessary because in
law a selection deadline had been established.

4
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In 1985 university trust land was removed from the group of lands
available to a municipality with a per capita entitlement of less
than one and one-half acres. This resulted from successful
litigation by the University Board of Regents against the state
over management of its land trust corpus.

In 1985 AS 29.18.201 - 29.18.205 wore repealed effective January
1, 1986. These sections were the major provisions of the general
grant land entitlement law. They were, however, replaced with
the same provisions that were renumbered AS 29.65.010 -
29.65.140.

In 1987 the most recent amendments to the law occurred. The
major provisions of the new law are:

1) Expands general grant entitlements to capture all state
VUU land within the municipal boundaries between September Ir,
1970 and January 1, 1988:

2) Bases entitlements of cities and boroughs incorporated
after July 1, 1978, on the maximum amount of VUU land within
their boundaries between incorporation and two years thereafter;

3) Establishes upper limit of entitlements to newly
incorporated municipalities not to exceed 20 acres per capita
based on the population of the municipality on the date of
incorporation;

4) Extends selection deadline of boroughs and unified home
rule municipalities listed in AS 29.65.010 to October 1, 1990.

5) Invalidates all selections of school or mental health
trust lands occurring after October 4, 1985 the date of the
mental health land trust litigation decision?

6) Prohibits a municipality from trading entitlement land
for federal subsurface rights or any interest in the Arctic
National Wildlife Refuge;

7) Categorizes material and public recreation classified
land as VUU;

8) Categorizes resource management classified land as VUU
if the classification occurred on or after September 1, 19837

9) Specifies that the new entitlement for the Northwest
Arctic Borough 1is a partial entitlement. Additional entitlement
for the Northwest Arctic Borough and municipalities 1incorporating
after the Northwest Arctic Borough depends upon the governor-'s
recommendation to the legislature, after completion of the
Northwest Area Plan, for additional entitlement consistent with
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his general grant land entitlement policy.

10) Reinstates the 89,850 acre entitlement to the North
Slope Borough lost through litigation in 1978.

A brief discussion of Alaska®"s statehood land grant entitlement
will help focus the parallel municipal general grant land
entitlements. The Alaska Statehood Act granted land entitlements
to the state under sections 6(a) and 6(b) totaling 103,350,000
acres to be selected from the federal public domain. In 1962,
when the state enacted the Ffirst municipal entitlement law, less
than eight million acres of the statehood entitlement had been
received from the federal government. There were less than 40
municipalities in the state at that time. Up until the 1978 law,
a municipality was entitled to select 10% of the VUU land within
the municipality without a date final for fulfilling that
entitlement. This appears to have been intended as an ongoing
process so that as the state received more of its entitlement,
the municipality could continue to select 10% of that which was
VUU.

The 1978 law, for the first time established date certain time
lines. The pool of land from which to compute the 10% of VUU
entitlement was limited to land within the municipal boundaries
between the first date of eligibility for each municipality
(September 16, 1970, or date of incorporation which ever came
later) and July 1, 1978. The deadline for selection was,
however, set two yean after expiration of the state®"s selection
rights from the federal public domain. The state"s selection
deadline was 25 years from statehood (1984). The Alaska National
Interest Lands Conservation Act (ANILCA) extended this by ten
years to 1994.

In 1978 the state had received about 35 million acres of 1its

entitlement. The 1978 city certifications resulted in an
allocation of 7,727 acres to 19 qualifying cities and 861,608
acres to 11 unified home rule municipalities and boroughs. A

total of 869,335 acres of state land were granted to
municipalities under the 1978 law.

Entitlement acreages for unified home rule municipalities and
boroughs contained in AS 29.18.201, as amended in 1978, did not
always represent fulfillable entitlements. When the state
legislature was considering provisions to be 1incorporated into
the AS 29.18 amendments, they established acreage entitlements
for each of the unified home rule municipalities and boroughs
based on a complicated scheme that considered population, areal
extent and availability of state land within the municipal
boundaries. The Municipality of Anchorage and the Kodiak Island
Borough had considerably less state VUU land within their
boundaries than was needed to meet the statutory entitlement.

The Municipality of Anchorage received $4,000,000 as deficiency
payment under AS 29.18.208 for 4,000 acres of entitlement land
and in 1985 entered into an agreement with the state to zero out
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a yet unfulfillable entitlement with 4,628 designated acres of

state land within the municipal boundaries. Prior to the
agreement, 20,(571 acres of land had been approved or patented to
the municipality. Under the settlement Anchorage can also

receive up to 1,000 acres of National Forest Community Grant Iland
at Girdwood if land is ever conveyed to the state.

The Kodiak IslcindBorough likewise entered into an agreement with
the state to zeroout its entitlement with 48,700designated
acres of state land within their boundaries. As part of the

agreement the borough would return to the state 3,069 acres of
the 13,960 acres of land that had been patented or approved for
patent prior to the agreement. The borough would also receive up
to 17,800 acres, of land under selection by ANCSA corporations if
the land was ever available to the state.

The amount of additional state land granted to cities by the 1987
amendments 1is 11,892.3 acres. The state had about 80 million
acres of its entitlement in 1987. The major affect of the new
law, however, is re-establishing a 1978, 89,850 acre entitlement
to the North Slope Borough and increasing the 13,000 acre
entitlement certified under the old statute to the new Northwest
Arctic Borough to 133,920 acres. In round figures about 236,000
acres of state VUU land will be conveyed to two boroughs and nine
cities under the 1987 law.

VUU Land Definitions History

Between 1963 and 1978, municipal entitlement selections were
limited to "vacant, unappropriated, unreserved land". It
appears, by extension of application, that state administrators
conceptually adopted the similar guidelines used by federal
administrators when statehood land selections were being
adjudicated. Neither statutory nor policy definitions existed
for VUU land and as a result municipalities and the suate
disagreed about whether specific parcels of land were VUU.

In 1978, the amended law adopted specific definitions for VUU

land.
Following were the limitations placed on this definition:

1) Land must be Statehood Act section 6(a) or 6(b) Iland
that has been patented or tentatively approved to the state and
excludes the mineral estate;

2) Land ceinnot have been set aside by statute for one or
more particular uses or purposes;

3) Land must be unclassified or if classified isclassified
agricultural, grazing, commercial, industrial, private
recreational, residential, utility or open-to-entry.
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The definition of VUU land specifically excluded minerals citing
section 6(i) of the Statehood Act. Section 6(i) was incorporated
into the Alaska Land Act as AS 38.05.125.

Thus, "VUU??was defined clearing the way to settling many of the

disputes between the state and municipalities. All of the
classifications that are defined VUU are categories which the
state was already allowed to dispose of by law. In 1983 the

state"s land classification regulations were changed so that
commercial, industrial, open-to-entry, private recreation,
residential and utility classifications were subsumed by a new
"settlement® classification. The effect was that unclassified
land, settlement land, grazing land and the agricultural interest
in agricultural land were available to municipalities for
fulfillment of entitlement.

In 1987 three additional categories were added to the list of VUU
classifications: 1) material; 2) public recreation; 3)
resource management if classified as such on or after September
1, 1983.

1*78 Entitlement Status

On July 1, 1978, there were 139 cities incorporated under state
law. Certifications of entitlement under ch 180, SLA 1978,
resulted in 19 cities receiving entitlements totalling 7,72/
acres.

In 1978 the legislature redesignated university and mental health
trust land state general grant land (Chap 182, SLA 1978). Based
on what they believed to be representations by DNR that these
lands would now be, not only general grant land, but also VUU
available for entitlement computation as well as available for
fulfillment of entitlement. Three cities in Southeast Alaska
certified as "zero entitlement”™ believed that the department
erred in the certifications because redesignated mental health
trust land as general land statewide was not included as part of
the land base within their corporate boundaries for the
certification process. Petersburg filed suit in State Superior
Court (1JU-78-1109 civ) and Kupreanof and Wrangell
administratively appealed their zero entitlement certifications.
The state reached an agreement with Petersburg and granted 10% of
the mental health lands within their boundaries to the city.

This amounted to 4S1.27 acres of land. The conveyances were
under the authority of AS38.05.315(a) [renumbered AS 38.05.810].

As resolution of the other two appeals, the department extended
the terms of the Petersburg settlement. Kupreanof received
180.82 acres of mental health land and Wrangell received 310
acres of mental health land.

Although all land selections for municipalities with entitlements
from the 1978 law are in place, somewhat less than half of the
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land has been patented to them. The state cannot convey land to
a municipality until the federal government has patented the land
to the state. However, all 1978 municipal selections have, with
few exceptions, been approved or rejected. When the state
approves a selection, the municipality assumes management
responsibility as if it owned the land. By statute
municipalities can create third party interests on approved
selections prior to patent with the approval of the director.

The director generally confers broad management authority to a
municipality on an approved selection unless there 1is an
overriding public interest requiring continued involvement by the
state.

1988 Entitlement Certification Results

Between the 1978 round of certifications and the 1987 amendments
to AS 29.65, eight cities incorporated under state law. Only
Thorne Bay had state general grant land within its boundaries
that was VUU and in 1982 their entitlement was established at 612
acres. This was in error and was corrected to the proper Tfigure
of 675 acres 1in the 1988 certification.

Three other cities received land from the state during the period
July 1, 1978, to January 1, 1988. Tenakee Springs had entered
into an agreement in 1977 with Alaska Lumber and Pulp Company
(AL&P) and the Department of Natural Resources. Thi purpose of
the agreement was to "permit the proposed operations [AL&P timber
contract with the USFS on Chichagof Island] to proceed in a
climate of consensus and cooperation™. The state®s obligation in
the agreement was:

"The state will convey to the City title to any selected
lands conveyed to the State by the Bureau of Land
Management, except that the State may retain title to those
sites necessary for present or anticipated essential public
purposes. The State will convey to the City all tidelands
and submerged lands within or subjacent to the Sunny Cove
dump, and will expeditiously consider the City"s application
for conveyance of other tidelands and submerged lands
adjacent to any selected lands conveyed to the State by the
Bureau of Land Management."

The state®"s part of the agreement was not carried out and in 1980
Tenakee Springs filed suit against the state in State Superior
Court (1JU-80-1666). An out of court settlement resulted in a
split of the state lands within the city boundaries, granting the
city 2,958 acres and leaving in state ownership 1,027 acres.

Whittier sought and received a legislative grant of state land.
Under chap 73, SLA 1984 Whittier received 600 acres of state
general grant land within 1its boundaries.



Pelican sought and received a legislative grant of 8.863 acres of
state land under Ch 53, SLA 1985.

The amendments to AS 29.65 in 1987 resulted in certifications of
new or enhanced entitlements to nine cities of the 147 cities in
existence on January 1, 1988. Kupreanof, Petersburg, Pelican,
Tenakee Springs, Whittier and Wrangell each had state general
grant land within their boundaries that were VUU. The previous
agreements, settlements and legislation, however, resulted in the
entitlements being certified at zero acres. The conveyances to
Kupreanof,Petersburg and Wrangell were done under the authority
of AS 38.05.810 and as provided in AS 29.65 if a municipality
with an entitlement is conveyed land under .810 it may be charged
against the entitlement. Wrangell administratively appealed this
certification because the amount of land that they received in
1978 was less than 10% of the VUU land that was available for the
1988 certification. The director reconsidered the facts and
agreed with the City of Wrangell that their entitlement should be
the full 10 percent of the VUU land within the city boundaries.

BACKGROUND: TIDELAND CONVEYANCES TO
MUNICIPALITIES

Legislative History

In addition to the general grant land entitlements, qualified
cities within Alaska have been conveyed tide and submerged land.
To understand the purpose of these conveyances of public trust
land it is necessary to review federal mandates for management of
tide and submerged land prior to Alaska®™s admission into the

Union.

By act of Congress, on May 17, 1884, Alaska was established as a
judicial district with a governor and district court system. The
general law of Oregon was applied to the district under this act.

On May 14, 1898, Congress passed an act extending the homestead
laws to the District of Alaska and providing for right of way for
railroads within the district. The act declared that ™"all such
rights to [tide lands and beds of any navigable waters] shall
continue to be held by the United States in trust for the people
of any state or states which may hereafter be erected out of said

District [Alaska]."

The Organic Act, approved by Congress August 24, 1912, created
the Territory of Alaska and granted the new territory legislative
powers through an elected legislative assembly. The Organic Act
further extended the Constitution of the United States and all
laws not locally inapplicable, to the Territory of Alaska.

Thus territorial tidelands constituted a federal trust early in
Alaska®"s history and as such could not be disposed of through
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lease or sale. Additionally, permanent improvements were not
authorized to be constructed upon tide and submerged land.

The importance of improved tidelands to the vitality of the
territory"s economy and the health of 1its people is readily
apparent. It was a territory whose economy, mobility and
recreation were intimately tied to the sea. Log transfer
facilities, seafood processors, municipal docks, private boat
ways and even residences were partially or wholly constructed on
tidelands with no method for individuals or businesses to acquire
proper authorization for use. The need for these activities was
readily recognized by the federal managers. However, the
mechanism for authorizing such use was non-existent.

In full recognition of these shortcomings, Congress enacted a law
on September 7, 1957 (P.L. 85-303), that conveyed tidelands
adjacent surveyed townsites to the territory. The conveyance was
for tidelands and all improvements and natural resources between
the line of mean high tide and the pierhead line. The pierhead
line was defined as a "line parallel to the existing line of mean
low tide at such distance offshore from the line of mean low tide
that encompasses to the landward all stationary, manmade
structures 1in existence as of February 1, 1957". Under this law
acceptance by the Secretary of Interior of new townsite surveys
effected conveyances of attendant tidelands to the territory.

The act authorized the territory to manage and dispose of any
tract of tidelands acquired under the act for municipal,

business, residential or other beneficial purposes. A tidelands
occupant or the occupant®s successor in interest had a preference
right to acquire an improved tract if a disposal occurred. These
improved tracts could be conveyed to the incorporated town or
school district. However, 1if this occurred, the town or school
district must accord any occupant a preference right in any
disposals contemplated in the future.

The Army Corps of Engineers was given the authority to establish
pierhead lines for all surveyed townsites to enable conveyances
to the territory. This process was initiated soon after passage
of the act. Alaska"s statehood interrupted this process with the
conveyance of all tide and submerged land under section 6(m) of
the statehood act to the new state.

The Alaska Legislature incorporated specific language in the
Alaska Land Act to recognize and implement the provisions of the
September 7, 1957, Tfederal law. The provisions were soon
codified AS 38.05.320(b).

The Alaska Land Act (ch 169,SLA 1959) section 5(c) enabled the

conveyances of tidelands to municipal corporations.
Qualifications in the act were:
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1) The corporation must have been incorporated on or before
January 3, 19597

2) Tidelands subject to conveyance lay between the mean
high tide line and the pierhead line, the harbor line or 1in their
absence, a line subject to the approval of the director;

3) The corporation had to prepare a plat of the area
conveyed showing all structures and improvements thereon and each
tract that was occupied or developed with the owner or claimant
noted; and,

4) The corporation had to recognize preference rights for
occupied and developed tracts.

The tidelands conveyances to municipal corporations were
mandatory and gave the department few discretionary powers over
the process.

An amendment to AS 38.05.320(b) occurred in 1964 (ch 81, SLA
1964) when "municipal corporation” was changed to "(h)ome rule
cities and cities of the firstclass."” These cities had to have
been 1incorporated on or before April 11,1964, 1in order to
qualify.

Another amendment to AS 38.05, although unrelated to AS
38.05.320(b), did provide for another type of tidelands
conveyance to municipalities. Chapter 108, SLA 1974 (codified AS
38.05.323) allowed home rule and general law municipalities to
apply for tidelands between mean high tide and mean low tide
adjacent public recreation area facilities if the facility was
developed under the terms of P.L. 507 (70 Stat. 130) and it was
conveyed from the state to the municipality.

Under AS 38.05.320(b) 25,224.3 acres of tidelands were conveyed
to 28 cities from Barrow to Saxman. Apparently no tidelands have
been conveyed under AS 38.05.323.

GENERAL GRANT LAND ENTITLEMENT DISCUSSION

There are three categories of general grant land entitlements
under AS 29.65:

1) A specified statutory entitlement (AS 29.65.010) for
unified home rule municipalities and organized boroughs?

2) 10% of the maximum total acreage of vacant,
unappropriated, unreserved (VUU) land within the boundaries
between September 16, 1970 and January 1, 1988 for cities
incorporated as of July 1, 1978 (AS 29.65.020); and

3) 10% of the maximum total acreage of VUU land within the
boundaries between date of incorporation and two years after that
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date for cities incorporated after July I1f 1978 (AS 29.65.030).

The governor®"s general grant land entitlement policy required by
Section 11, Chapter, 34 SLA 1987 only affects the Northwest
Arctic Borough and other municipalities incorporated after
formation of the Northwest Arctic Borough (incorporated June 2,
1986). Thus, only general grant land entitlements pursuant to AS
29.65.030 for municipalities incorporated on or after June 2,
1986 will be affected by this policy document.

Section 2 ch 34 SLA 1987 significantly amended AS 29.65.030 by
adding a new upper entitlement limit based on municipal
population on the date of incorporation.

to help dissuade formation of municipalities for the sole purpose
of obtaining large general grant land entitlements from the
state. Since all densely populated areas of the state are
presently incorporated, newly incorporated areas will generally
be rural 1in character. State land within these areas

not well suited for development or; ot*jer municipal purposes,
creating large to be ful~filled from the states

rural land base may not be in the state®"s interests. /

The per capita limit was established at 20 acres based on the
highest per capita entitlement to any municipality statewide
created by the 1978 amendments to the municipal entitlement law.
The Matanuska-Susitna Borough has an entitlement of 355,210 acres
which 1is about 20 acres per capita based on the population of the

borough 1in 1978.

From inception, the municipal entitlement law has undergone a
gradual philosophical broadening of purpose. Where the early
versions of the law were focused on making land available that
was suitable for development for residential, commercial or
industrial use, the most recent version of the law shifts to
include public purpose land. This shift occurs through inclusion
of public recreation classified land in the categories of land
available to municipalities.

PURPOSES FOR GENERAL GRANT LAND ENTITLEMENTS

The central theme of municipal entitlements today 1is to provide
land to municipal corporations for the purposes of:

1) Siting public facilities/aiding community expansion?

2) Providing a means of revenue production through sales or
lease which also expands the municipal tax base? and?

3) Providing local public recreation opportunities.
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The provisions of Alaska Native Claims Settlement Act (ANCSA)
defeated state"s title to selected and tentatively approved land
within the vicinity of ANCSA village corporations. This results
in extremely limited or totally absent state land bases in or
near ANCSA cities (population centers) for a new borough to
realize the first two purposes. The provisions of ANCSA 14(c)(3)
do however, compensate for this shortcoming by requiring that an
ANCSA village corporation convey up to 1,280 acres of land to the
municipal corporation. This provision includes title to the
remaining surface estate of the improved land and as much
additional land as is necessary for community expansion, and
appropriate rights-of-way for public use, and other foreseeable
community needs.

The results of AS 29.65 and ANCSA must be viewed together. If
the land available under these two laws 1is insufficient to
fulfill municipal land entitlement purposes, and other state land
unavailable under AS 29.65 will meet the needs, then the
municipality may make a written request, including justification,
to the Department of Natural Resources for the specific
additional land which increases their entitlement.

SUMMARY

The State of Alaska in furtherance of the goal of maximum local
government committed in 1978 7,727 acres of state land to 19
cities and another 861,608 acres to 11 unified home rule
municipalities and boroughs. With few exceptions land selections
have been approved and the municipalities actively manage this
land base of nearly 870,000 acres.

New incorporations after 1978 resulted in another 14,000 acres of
entitlement to one city and one borough.

The 1987 amendments to AS 29.65 created new entitlements for two
cities totalling over 1,200 acres, reestablished an 89,850 acre
entitlement for a borough and expanded entitlements for seven
cities and one borough for over 130,000 new acres.

Over 1,000,000 acres of state land have been committed under AS
29.65 to 41 municipalities statewide for local use. The state
has patented nearly 430,000 acres of uplands to 48 municipalities
since statehood and 25,000 acres of tidelands to 28 cities.

As the current trend toward more borough incorporations
continues, general grant land entitlements promise to play a role
in the viability of the new municipalities in a difficult
economic environment.
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MUNICIPAL ENTITLEMENT CERTIFICATION SUMMAN Y

TOTALS

TABLE 1

197B

Entitlement
0.0
40.0
235.0
400.0
10
150
16.0
150
405.0
307.0
05
320
0.0
05
240.0
0.0
0.0
0.0
35.0
562.0
500.0
14.0
0.0
0.0
4,805.0
0.0
0.0
104.0

1,121.0

Other
Entitlement

0.0

00

0.0

0.0

0.0

0.0

00

0.0

00

0.0

0.0

00
180.8
00

00

89
461.3
0.0

0.0

0.0

0.0

0.0
2,958.0
612.0
0.0
600.0
310.0

00
5,131.0

1988

Entitlement
1,182.0
0.0
0.0
481.8
0.0
0.0
0.0
0.0
0.0
0.0
4.0
0.0
0.0
0.0
0.0
0.0
0.0
53.0
0.0
565.0
7977.0
00
0.0
675.0
7,593.0
0.0
551.0

00
19,0818

New Acres Under
Ch34,SLA 1987
1,182.0

818

35

53.0
3.0
74770
63.0

2,788.0

2410

118923



CONVEYANCE SUMMARY: UNIFIED HOME RULE MUNICIPALITIES AND BOROUGHS

City or Borough
Aleutians Bast Borough
Bristol Bay Borough

CityABorough of Juneau

City ABorough of Sitka

Fairbanks North Star Borough

Haines Borough

Kenai Peninsula Borough
Ketchikan Gateway Borough

Kodliak Island Borough

Lake APeninsula Borough
Matanuska-Susitna Borough
Municipality of Anchorage

North Slope Borough

Northwest Arctic Borough

TABLE 2

CONVEYANCES BY AUTHORITY

Incorp
QOct-87
Oct-82
Jul-70
Dec-71
Jan-64
Jul-68
Jan-64
Sep-63
Sep-63
Apr-80
J*n-64
Sep-75
Jul-72
Jun-86

TOTALS

347

18

3911

392.9

AS 07 AS 29

2.672.7
3.622.6
1.300.3
83.064.9
1.0828
70,206.0
40333
11,654.0

403 2016234
12,8837

40.3  402,133.6 12,6141

810 320 Legislative

111 8529

6.064.6 1945
449
181.9
143
400.3

58971 13285

2,375.9

0.0

Othw

0.6

117.0

193
1.256.4

14533



CONVEYANCE SUMMARY: CITIES

City or Borough
Amak

Barrow
Balhal
Cordova
Craig
Qalia Junction
Dillingham
Faitbankt
Fort Yukon
Halnaa
Homar
Hoonah
Houston
Hydaburg
Kaka
Kasaan
Kanal
Katchikan
King Covo
Klawock
Kodiak
Koliabua
Kupraanot
McGrath
Nanana
Noma
North Pola
Palmar
Palican
Pelattburg
Sand Point
Saxman
Ss/dovia
Saward
Shungnak
Skagrray
Soldotna
Tanakas Springt
Thoms Bay
Unalaska
Valdai
Wasdia
WrangaU
Yakutat

TABLE 3

CONVEYANCES BY AUTHORITY

Incorp
May-72
Jan-59
J*n-67
Jan-00
Jan-22
Dac-60
Jan-03
Jan-03
Fab-59
Jan-10
Jan-04
Jun-40
Jan-00
Oct-27
Nov-52
Fab-70
May-00
Jan-00
Jan-41
Jan-29
Jan-40
Mar-73
Aug-75
Jun-75
Jan-21
Jan-01
Jan-b3
Jan-51
Jan-43
Jan-10
Oct-s0
Sap-29
May-45
Jan-12
o Mar-76
Jan-00
Jan-07
Oct-71
Aug-52
Jan-42
Jan-01
Jan-74
Jan-03
Jan-45
TOTALS

347 AS 07 AS 29

82.1 50
0.5

340.3
0.5
200

1055
418.8

3.594.7 355.3

2510 12

180.8

2311

493.1

1221
1119

240.2
4.420.2
185

1236

4,0613 00 70921

810
246

317.0

182
40.0
107
%.1

0.4
175.6
12

154
135

197
35
49

3147
2.3

21.6
491
0.6

391.5

129.8
288.7
31.2

320 Legislative ~ Other

8700

3211
130

1091
0.831.1
2014

175.0
2183

2.7521
109.7
178.1
212.5
2190
392.8

5717.0
001
449.5
53.0
118.0
16773
193.6

302

1.368.6

1458
2453

1,970.3 22.843.4

424

0.3

2928

14

19

1
3.0
421

8.9
124

00.3
204.8

9.3
34.8

89 7449
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May 4, 1990

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Sanm,

As you know, the general land grant entitlement program for
municipalities was amended by Chapter 34, SLA 1987. All

of these amendments have now been implemented except
Section 11. Following is the complete text of Section 11:

The general grant land entitlement authorized for the
Northwest Arctic Borough under AS 29.65.030(a), as
amended in sec. 2 of this Act, 1is a partial entitlement
for the borough.

After completion of the Northwest Area Plan prepared
under AS 38.04.065, the governor shall submit to the
Legislature recommendations for additional general

grant land entitlements for the Northwest Arctic

Borough consistent with the general grant land entitle—
ment policy developed by the governor. The governor
shall also submit recommendations for additional

general grant land entitlements for other newly formed
municipalities consistent with the general grant land
entitlement policy developed by the governor.

The Northwest Area Plan is now adopted and the Northwest
Arctic Borough has recently filed its land selections.
Therefore, with this letter | am transmitting the policy
envisioned by this section, "he policy was developed from
nearly 30 years of experience administering the municipal
land entitlement program. Also enclosed is a background
report describing the policy.

The policy will be used when it is time to make recommenda—
tions for additional entitlement to the Northwest Arctic
Borough and the other new municipalities. Before | make
such recommendations, however, the general grant land
entitlement must be certified and accepted by the new
municipality.



Honorable Sam Cotten - 2 - May 4, 1990

Deficiencies in acreage amount cannot be assessed until an
amount 1is established. Second, the municipality must have
filed the selections necessary to fulfill its entitlement.

Deficiencies in quality cannot be assessed until the
character of the selections is established. Third, the
Department of Natural Resources must have accepted the
selections and processed them through the approval stage or
have rejected them in the State®s interest. The State"s
interest will, 1in this Tfinal step, determine the quality-
guantity mix actually available to the municipality to
fulfill the entitlement.

Once all selections have been a iicated, I will submit
recommendations to the Legis Nadditional
entitlement.

Governor

Enclosures

cc: Commissioner Dav"o Hoffman
Commissioner Lennie Gorsuch



General Grant Land Entitlement Policy

April 23, 1990

PURPOSE

This general land grant entitlement policy is adopted pursuant to
Section 11, Chapter 34, SLA 1987.

BACKGROUND

In 1987, the Alaska Legislature made the most recent changes to
the municipal land grant entitlement law (AS 29.65). The last
major amendment to the law occurred in 1978, when acreage
specific entitlements were established fcr all unified home rule
municipalities and boroughs. Additionally, under the 1978
revision, cities were entitled to 10 percent of the vacant,
unappropriated, unreserved (VUU) land that existed within their
boundiries between the date of initial eligibility and July 1,
1978. Although the 1978 amendments served the needs of
municipalities and the state well for nearly ten years, state
land status changes and new municipal incorporations created a
favorable atmosphere for adjustments to the law.

Two major conditions caused the Department of Natural Resources
and certain municipalities to seek amendments to the municipal
land grant entitlement law. First, the conveyance of land from
the federal government to the state under the statehood act is an
ongoing process. Some cities who had no state land within their
boundaries for the entitlement certifications of July 1, 1978,
did have later as the state received title to new land which was
selected as part of the statehood entitlement. The City of
Anderson, for example, was an ex*sting city in 1978 and had no
VUU land within its boundaries resulting in a "zero" entitlement.
After the 1978 certifications the state received from the federal
government thousands of acres of general grant land within
Anderson®s boundaries. The law, without amendments, did not
allow Anderson to share in the municipal land grant entitlement
program because the cut-off date, by law, for an entitlement was
July 1, 1978.

The second condition needing adjustment resulted from a 1985
statewide classification required by AS 38.04.020(c). All
unclassified state land outside the organized borough and outside
adopted department area plans was classified resource management,
a classification outside the definition of VUU. This caused
entitlements to new boroughs created from the unorganized borough
(all areas of the state not organized as a borough) to be very
small, if any. For example, the Northwest Arctic Borough
incorporated in 1986. Most of the land within its boundaries
came from the unorganized borough and was outside an adopted area
plan. Thus, nearly all of the over two and one-half million
acres of state land within its boundaries was classified resource
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management by the 1985 statewide classification. Since resource
management land was not VUU, the resulting entitlement was just
over 13,000 acres (about two acres per capita) based on the
formula of 10 percent of the VUU land within the boundaries. An
entitlement existed only because the state had received statehood
grant lands from the federal government after the 1985 statewide
classification, which were unaffected by the previous action.

From the 1987 amendments to the statute came a new round of
certifications to all municipalities in existence as of January

I, 1988. Each city with state general grant VUU land within its
boundaries has a new or enhanced entitlement correcting the first
deficiency (the city of Anderson now has an entitlement of 1,182
acres).

The amendments also subsumed resource management classified land
within the meaning of VUU land if the classification occurred on
or after September 1, 1983. This date was chosen by the
legislature because it was the date of adoption of new
classification regulations which changed the definition of
resource management land to less restrictive mandates. This
adjustment allowed the Northwest Arctic Borough to fully benefit
under the municipal entitlement program.

The final significant 1987 amendment to the law placed an upper
limit on the amount of an entitlement to a municipality
incorporating after July 1, 1978. The legislature set this upper
limit at 20 acres per capita, equal to the maximum per capita
entitlement of any municipality in the state since statehood.
This resulted in a new entitlement to the Northwest Arctic
Borough of 133,920 acres. The 20 acre cap had the effect of
reducing the maximum possible entitlement to the Northwest Arctic
Borough from over a quarter of a million acres based on 10
percent of the VUU land to 133,920 acres.

The last relevant provision of Chapter 34, SLA 1987 1is Section

1. This section states that the entitlement authorized by AS
29.65.030(a) to the Northwest Arctic Borough is a partial
entitlement, additional entitlement to be determined after
completion of the Department of Natural Resources®™ Northwest Area
Plan and based on the policy contained in this document. The
department had started the planning process in the Northwest Area
at the time the borough incorporation process wal beginning.
Since the end result of an area plan is land classifications that
affect the amount of VUU land, completion of the plan was
necessary to access the affect on the entitlement to the new
borough.
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DISCUSSION
Four additional 1incorporations have occurred since incorporation

of the Northwest Arctic Borough on June 1, 1986: Aleutians East
Borough, City of Atka, Lake and Peninsula Borough and the city of

Coffman Cove. These Tfive municipalities as well as any others
that may be 1incorporated in the future are affected by this
policy. The circumstances of this group illustrate a range of

conditions.

The Northwest Arctic Borough incorporated when the state®s
Northwest Area Plan was 1initially being developed. The purpose
of such plans, which are mandated by AS 38.04.065, 1is to set
policy for managing the state land within the planning area as
well as determine which lands are suitable for private ownership
and which are suitable for retention in public ownership. This
determination is made through land classifications that are the
end result of the planning process. These classifications affect
the amount of general grant land entitlements because the
foundation of the entitlement process 1is the classification
system which determines whether lands are VUU. The timing of the
Northwest Arctic Borough 1incorporation was fortuitous for the new
borough allowing it to be intimately involved in the planning
process from the start so that they could influence the
classifications that would result from the plan and therefore
influence the amount of the entitlement.

The Aleutians East Borough incorporated years after completion of
the Bristol Bay Area Plan having had no formal role in the
planning process or opportunity to affect the size of the
entitlement. This borough will have a very limited municipal
entitlement as a result of a predominance of wildlife habitat
classifications, which do not meet the legislative definition of
VUU land. The Aleutians East Borough will have an entitlement
estimated at just under four acres per person, well below the 20
acre cap.

The Lake and Peninsula Borough, like the Aleutians East Borough,
incorporated years after adoption of the Bristol Bay Area Plan.

This borough contains a small part of the Kuskokwim Area Plan as
well as a large area of the Bristol Bay Area Plan. Although the
Lake and Peninsula Borough had been suggested to the Department

of Community and Regional Affairs as the Kuskokwim Area Plan was
being developed, formal incorporation action had not been

completed. Much of the settlement land (a VUU classification)
within the Bristol Bay Area Plan is within the Lake and Peninsula
Borough. IT the borough®s entitlement was based solely on 10

percent of these settlement lands, the entitlement would be quite
small because the amount of settlement land is small compared to
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the total state land base within the boundaries of the borough.
The entitlement to the Lake and Peninsula Borough will, however,
be supplemented by resource management land from the Kuskokwim
Area Plan. The entitlement will still be relatively small, about
eight acres per person. It is noteworthy that the small
settlement land base within each of the area plans is generally a
result of the residents within the plan boundaries rejecting land
disposals unless only local residents are allowed to participate,
a goal prohibited by law.

The City of Atka will have no entitlement because there 1is no
state land within its boundaries.

The City of Coffman Cove 1is recently incorporated and whether the
amount of the entitlement will be based on the 10 percent rule or
the 20 acres per capita is not known at this time. The city is
within the Prince of Wales Area Plan and few non-VUU
classifications exist that would hamper the city"s ability to
select land suitable for municipal purposes.

POLICY

Over a million acres of the state"s general grant land
entitlement from the federal government under the statehood act
is committed to municipal governments. As new borough formations
occur throughout the state this number has the potential to
increase greatly. Because of its proximity to communities, this
million acres represents some of the most valuable surface land
owned by the state. Municipalities have baan able to fill their
entitlements from large pools of state land thereby selecting
only the most valuable. This results in the lass desirable or
undevelopable land remaining in state ownership.

Questions of equity often arise as specific entitlements for
municipalities are compared. The municipal® entitlement law was
never intended to work equitably for all municipalities, but
rather was a vehicle for the state to share its land wealth with
communities that had state general grant land within their
boundaries. While municipalities may wish to maximize their
entitlements through this policy, it is important to note that
the formulae? already contained in the municipal entitlement law
work to maximise large, usable entitlements to municipalities.
This occurs by allowing municipalities to ililaterally select
entitlements from a state land pool that is generally ten times
larger than the entitlement and lands most suitable for
development and revenue generation are precisely the land
classifications from which municipalities may select.

Although unstated, the 20 acre per person cap has been in effect



General Grant Land Entitlement Policy
April 23, 1990

since the start of the municipal entitlement program and where an
adequate 3tate land base exists there are no known instances of
municipalities being unable to select the necessary acreage for
municipal purposes. It is therefore the policy of the state that
additional entitlements to newly incorporated municipalities
above the certified entitlement under AS 29.65.030(b) will only
be considered when a municipality can clearly demonstrate that
the lands in the entire VUU land base from which it can make 1its
selections fulfill none of the following purposes and that the
additional land that they wish to select is needed for:

1. Siting public facilities/aiding community expansion;

2. Providing a means of revenue production through sales or
leases or contributing to the overall economic vitality of the
municipality;

3. Providing local public recreation? and;

4. Protection of locally unique or important cultural,
traditional, archeological or other public resources.

Written justification shall be made to the Department of Natural
Resources when a municipality believes its entitlement should be
expanded.



@ MS M WALTER J. HICKEL, GOVERNOR

RUILRARTMENT OF NATURAL KI SOI 1U IS 400 WILLOUGHBY AVENUE
JUNEAU. ALASKA 09801-1796

PHONE: 19071 465-2400
OFFICE OF THE COVMMISSIONER FACSIMILE: (907) 586-2754

February 27, 1991

The Honorable Jerry Mackie, Chair

House Community and Regional Affairs Committee
P.O. Box V

Juneau, AK 99811

Dear Representative Mackie:

Subject: HB 143, relating to general grant land selections for
municipalities.

Position: The Department of Natural Resources is unable to support
this bill. It would increase the land entitlement of certain
municipalities (those incorporated after July 1, 1978) by a large
amount, whether or not a local need for additional land exists (as
is required under current state policy). While we firmly support
municipal land transfers as a basis for local government self-
determination, the approach in this bill is contrary to existing
state law and policy. If it is the Legislature®s intent to place
more state land under local control, the entire policy for state
land needs to be changed.

Background: In 1978, after 15 years of disputes between
municipalities and the state over interpretations of the existing
law, a number of amendments to the municipal land entitlement law
(AS 29.18) were enacted. The new version of the law granted unified
home rule municipalities and all boroughs specific state land
acreage entitlements, and specified important policies and
procedures. In 1987, the law was again amended. Additions expanded
the category of land eligible for selection by a municipality and,
among other things, placed an upper limit on the amount of '"vacant,
unappropriated, unreserved"™ land a municipality could select. The
law also specified that the new land entitlement for the Northwest
Arctic Borough was a partial entitlement that could be increased on
a recommendation by the Governor to the Legislature. The Governor
then submitted his general grant land entitlement policy to the
legislature.

This bill removes the current 20 acre per capita limit on the land
entitlement of a new municipality, and eliminates the criteria for
the shape of a land selection. The 20 acre per capita limit is
approximately equal to the maximum per capita acreage any borough
has received from the state since statehood. Removal of this per
capita limit, combined with the inclusion of wildlife habitat land
within the ™"vacant, unappropriated, unreserved™ land category
eligible for selections, will greatly increase the land entitlement
for new boroughs. Shape criteria are important if public access to
adjacent state land is to be protected and sound land management

10.J9LM -



policies are to be maintained.

Recommendations: The municipalities affected by this bill have not
yet received any entitlement land. It seems logical to allow them
to receive their existing land entitlement before determining that
additional land is needed for municipal purposes. However, the
department supports Section 2 of this bill. It allows
municipalities that wish to receive their land early an opportunity
to have their land entitlements certified within six months of
incorporation. Currently, municipalities must wait two years for
certification. We would be happy to work with the committee to
improve other municipal land entitlement administrative procedures
that present problems to municipalities.

Sincerely,

Harold C. Heinze

cc: Committee Members
Representative MaclLean
Bruce Kendall, Legislative Liaison, Office of the Governor
Edgar Blatchford, Commissioner, Department of Community and
Regional Affairs
Gary Gustafson, Director, Division of Land and Water



FISCALNOTE

STATE OF ALASKA

1991 LEGISLATIVE SESSION billno. hbhs
RevisionDnte] 27-Fdb-9l Departent Affected: Natural Resources
Titkes An Act riatigtogreral gak BRU: Land & Water Management
lad ssletios: ad providing farcate Compoaits:  Land & Water Management
Soosor: = Rep. Maclean
Reg estor= House Community and Regiaal Affairs COMPONENT SERIAL NO.- 431
EXPEND I TURES/REVENUES: (Thousanos of Dolkars)

OPERATING FYy 92 FY B8 FY 4 FY %5 FY 96 FYy 97
PERSONAL SERVICES 1.6 1366 15.6
TRAVEL 35 35 35
CONTRACTUAL 75 75 75
SUPPLIES 05 05 05
EQUIPMENT
LAND&STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERAT ING 8.1 8.1 481 00 0.0
CAPITAL
REVENUE
FUNDING: (Thousanas of Dol kiars)
GENERAL FUND 148.1 141 8.1
FEDERAL FUNDS
OTHER
TOTAL 14381 8.1 81 0.0 0.0
POSITIONS:
FULL-TIME 30 30 30
PART-TIME
TEMPORARY
Estimate of Qurrant year npect:
ANALYSIS: GAuechasgerate pece ifrecessary)
Sec Attadched
Prepared by- Dermnis Daiggar Phone: 762-2630
,DvisIan: Land & Water Managemernt Date: 27-Fb9l
. id i]
Approved by Cammissioner Harold Heird < I Cate: ZrFdb9l
Agency- Departrent ofNatural Resources
Distriution oy prgaarer) LagislatineRrane, legsskatine oo, R estar, OMB,
& Inpected AT AICS) -
REV 10/90 pece 1 of 9

00

0.0



Fiscal Note HB 143, continued.

Enactment of HB 143 will result in approximately 246,000 new
municipal selection acres for the Northern Region Office of the
Division of Land and Water to process, and approximately 125,000 new
acres for the Southcentral Region Office to process.

100 Personal Services 136.6
1 NRO 11 (Fbx)
1 NRO 1 (Fbx)
1 NRO 11 (Anch.)
200 Travel (to visit affected communities and sites) 3.5
300 Contractual (required public notices 1In newspapers) 7.5

400 Supplies 5
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CS FOR HOUSE BILL NO. 179 (MLV)

IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE SPECIAL COMMITTEE ON MILITARY AND VETERANS TAFFAIRS

Offered:
Referrad:

Soosor™}:  HOUSE SPECIAL. COMMITTEE ON MILITARY AND VETERANS TAFFAIRS

A BILL
FOR AN ACT ENTITLED
"An Act to provide for the issuance of annual state park developed campsite free use

permits for disabled veterans."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41.21.026 is amended by adding a new suibsection to read:

'A ~ department shall issue free of charge to disabled veterans of this country an
anru..” * developed campsite permit. The permit shall allow a disabled veteran to use
a state park developed campsite for personal recreation use without a charge or fee under (a)(2)
of this section. While utilizing a developed campsite without charge under this subsection, the
disabled veteran shall comply with all other statutes or requlations pertaining to the use of the
developed campsite. The department shall provide a form for use by a disabled veteran when
applying for a permit under this section.

-1~ CSHB 179(MLV)
mVov « [DELETED TEXT BRACKETEDJ
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HOUSE BILL NO. 179
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE SPECIAL COMMIITKE ON MUTARY AND VETERANS AFFAIRS
Introduced: J/1/91

Referred: House Special Committee on Military and Veterans’ AfTairs, Resources, Finance

A BILL
FOR AN ACT ENTITLED
1 "An Act to provide for the issuance of annual state park developed campsite free use
2 permits for disabled veterans."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 *Section 1 AS 41.21.026 IS amended by aading a new subsection to read:
5 (e) The department shall issue free of charge to disabled veterans of this country an

6 annual state park developed campsite permit. The permit shall allow a disabled veteran to use
[ a state park developed campsite for personal recreation use without a charge or fee under (a)(2)
8 of this section. While utilizing a developed campsite without charge under this subsection, the
9 disabled veteran shall comply with all other statutes or regulations pertaining to the use of the
10 developed campsite. The department shall determine the form of the application by a disabled

1l veteran for a permit

11110179a HB 12

—1-
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Rep.
Rep.
Hep.
Rep.
Rep.

80

Alaska State Legislature

House of Representatives

Ivan., Chair 50 Box v
Davidson .

FoBtor State Capitol
Gruenberff Juneau, Alaska 00811
M.W. Miller (007) 185-1527

Special Committee on Military & Veterans Affairs

SUMMARY OF HOUSE BILL 179

This bill was introduced by the House Special Committee on Military and
Veterans Affairs as a priority of the Disabled American Veterans. It
allows the Department of Natural Resources to issue, free of charge, an
annual state park developed campsite permit to a disabled American
veteran. The development of the form to be submitted by the disabled
veteran will be handled by the department.
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n FISCALNOTE n

STATE OF ALASKA
1991 LEGISLATIVE SESSION BILL NO. 11B17°

Revasion Date: 11-Var—91 Department Affected: Natural Resources
Titk= Amual SlatePark Canpsirte Faurt far BRU: Parks & Reareation Management
Dissbled \eteras Carporents: Parks Management

Sooeor: House Militaxy & \eterars Affairs

Reo estor: House Military & \eterars Affairs COMPONENT SERIAL NO. 452

EXPEND I TURES/REVENUES (Thousards of Dolkars)
OPERATING FY 92 FY9o3 FY 4 FY95 FY 9% FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 00 00 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousards of Dolliers)

GENERAL FUND n

FEDERAL FUNDS

OTHER

TOTAL 00 0.0 0.0 00 00 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimrateof Qurrent year inpect] None
ANALYSIS:

Basad on motor \ehicle informatian thiswould affectgooroxinately 350 dissbled\eteras nAleda, at
30 parparmit imoulld reduce possible program reeipts o ttestatieby $21 0. lewould be inpossible to
precicttte dllareffact ifdissbled\vetera s fron tre restof ttecountry were to take advantage of this
fieepamit. An ecessinve usaoe auld require teDivisintotake a look ata GF rag estinttefulure.

Prepared by Cindy Rderts Phone: 465-2400
-Dnvasion: Gomissiaer™s Office Deate: 11-Var-91
Approved by Gomissiacr-~uo Il d Heirec Date: 11-Var-9l

Aoacy: Department ofiNatural Resources )

Distrinaon oy pgae) - LlagislatineArace, kskAtineJoosar, Rgestaor, OMD,
& Impected A oA(IcS) -
REV 10/90 peoe 1 ofF



WALTER J. HICKEL, GOVERNOR

400 WILLOUGHBY AVENUE
JUNEAU. AIASKA 09801-1706
PHONE: (0071465-2400
FACSIMILE: (907) 586-2754

March 12, 1991

The Honorable Ilvan lvan, Chair

House Military and Veterans Affairs Committee
P.O. Box V

Juneau, AK 99811

Dear Representative lvan:

Subject: HB 179, providing for free use of state park campsites by
disabled veterans.

Position: T”e Department of Natural Resources supports this bill.
We are, however, uncertain about the number of disabled veterans who
will request a free park pass and, as a result, the amount of
revenue that will not accrue to the state park system.

Background: The Division of Parks and Outdoor Recreation charges
$60 for an annual state park campground pass. The Division of Motor
Vehicles informs us that 344 disabled veterans have Alaska motor
vehicle licenses. Veterans with motor vehicles would be the most
likely users of state park campground passes. We do not know the
nationwide total of motor vehicles licensed to disabled veterans.

Recommendation: We suggest the Department be required to report to
the Legislature each January on the number of passes issued to
disabled veterans during the previous calendar year.

Sincerely,

cc: Committee Members
Bruce Kendall, Legislative Liaison, Office of the Governor
Major General Hugh L. Cox, Department of Military and Veterans
Affairs






SECSVEC

Introduced by: Brown

KENAI PENINSULA CAUCUS
RESOLUTION NO. 91-5

A RESOLUTION OF THE KENAI PENINSULA CAUCUS CONCERNING "OIL SPILL
RESPONDER®S LIMITED IMMUNITY.™

WHEREAS, it is in the interest of the citizens of the State of
Alaska and the Kenai Perj.nsula Borough to ensure that qualified,
highly trained oil spill response organizations are in place and
ready to respond to all spills; and,

WHEREAS, the success of a spill response organization depends
upon spill response contractors as well as countless fishermen,
subcontractors, and other part-time professionals and specialists
who must be prepared on an emergency basis to act swiftly and
unhesitantly in the face of adverse circumstances and often with
far less than complete information; and,

WHEREAS, these responders will be deterred from performing clean—
up activities on behalf of the person or persons actually
responsible for the spill if they are unduly exposed to unlimited
liability in the course of their response activities.

NOW, THEREFORE BE IT RESOLVED by the Kenai Peninsula Caucus that
the spill response contractors, 1including fishermen,
subcontractors and part-time professionals and specialists, who
perform in response to an oil spill to be best of their abilities
and following the directions of recognized state and federal
authorities, should be afforded limited immunity from lawsuits
arising as a consequence of their response activities; and,

BE IT FURTHER RESOLVED, that the Kenai Peninsula Caucus supports
and encourages Alaska State legislation which grants any person
who responds to an oil spill, caused by another, immunity from
liability from all costs and damages except in cases where the
responder acts with gross negligence or willful misconduct, or
causes personal injury or wrongful death; and,

FURTHER BE IT RESOLVED, where limitations on immunity are granted
to responders, it is important that victims be fully protected
and compensated for damages, and the party responsible for the
spill in the first instance shall be liable for any damages
caused by responder®s simple negligence.

1-



COPIES of this Resolution shall be transmitted to the Honorable
Walter Hickel, Governor of the State of Alaska; and members of
the Alaska House and Senate Resource Committees and Special
Committees on Oil and Gas.

PASSED BY THE KENAI PENINSULA CA this 22nd day of March,
1991.

Ja rown, President
(3/8/91)
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UCI9A

UNITED COOK INLET DRIFT ASSOCIATION
P.0 Box 4649 KENAI. ALASKA 99611

t (907) 283-3600 FAX (907) 283-3306

April 10, 1991

Representative Clift Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

DCIDA OPPOSES C3 for H8 196 & ITS OBJECTIVE OF FURTHER
LOWERING LIABILITY STANDARDS FOR RAC’'S.

In Doth 1989 w 1990, the Alaska legiiiatore lowered me standard of
'lability for RAC’;, from the normal standard o' "strict liability"”, i.e. liable
tor whatever injuries the person caused, whether he was negligent or not.

Presently

1 RAC's are ONLY liable if they are negligent or engaged in
intentional rnisconduct.

j]. RAC’s are ONLY Itable when his or her own acts or omissions cause
injuries.

3. In 1989, legislature stated that:

"To show negligence by a response action contractor, a claimant
must show that the acts or crnrnissicns of the contractor under the
response action contract were not in accordance with generally accepted

professional standarGs anc practives at the time their response action
services were performed.

4. Negligence is found ONLY when it would be unreasonable to act as
the liable party did in the circumstances surrounding the response action.

Current standards are sufficient to cover me liability exposure of

all RAC's - inducing fishermen and local communities. Ucida feels that no
change is needed

Page 1
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UCIDA would, however, like to comment on the actual Issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements in a format that is directly actionalble. To the best
of our knowledge such coverage that exceeds the $20 million Dali park is
impossible to get. Alyeska then requires $i billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
legislation that will reduce Alyeska's liability exposure to incidents of

gross negligence in the hope that, if successful, Alyeska will impose
requirements that Tesoro can meet.

UCIDA reoards the abovp scenario as little less than blackmail on
the part of Alyeska. What will prevent them from requiring $5 billion in
directly actionable insurance next year? UCIDA does recognize nowpwr
mat T”snro has a legitimate problem with this boneeno requirement -
literally has been placed by Alueska between the proverbial rock and a
hara spot. UCIDA has expressed both of these sentiments to our local
Sorough Assembly arid to Tesnro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the
real issue - ponding requirements that are reasonable but that can oe
capped in some manner to prevent industry from using them as a lever to
undermine good public policy.

'We would like to suggest two possible optieris:

1) Legislation that would limit a RAC's ability to require proof of
financial responsibility to a level no greater than that required by the
state in AS 46.04 040 UCIDA understands that the level set in AS
46.04.040 should not be static - it clearly will be adjusted from time to
time by the legislature to conform to good public policy.

2) if an PAC requires bonding requirements above those set in AS
46.04.040, then the RAC should be required to accept oil pollution
insurance syndicate coverage.

Page 2
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in conclusion, UCIDA does not support changing current state
Mablility statues. Even the concept of a sunset provision and a 30 day
window is poor public policy. Alyeska anG other similanlly situated RAC's
will turn over spill resense to any spiHer well within the 30 day window.
Legislation is needed to address Tesoro's immediate dilemma and the
genera! issue of ponding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA

cc:  Senator Lloyd Jones, Chairman, Senate Resource Commutes
Senator Paul Fischer
Rep. Gail Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
kenai Borough Assembly
Mayor Don Gillrnan
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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ON HB196

by Riki Ott

The Oil Reform Alliance and United Fishermen of Alaska
are strongly opposed to the intent of HB196. We think a
bill that reduces the state®s liability standards for
response action contractors (RACs) 1is both unnecessary and
undesirable.

Our biggest concern with HB196 is that it weakens laws
passed only last year, laws designed to strengthen oil spill

prevention and response incentives. Alaska®s current
liability standard offers more protection to the public than
the federal government®s standard of gross negligence. The

right of states to set higher standards than the federal
government is a key provision of the Oil Pollution Act of
1990 (OPA90) and this right should not be dismissed lightly.

ITf HB196 is viewed from the perspective of Ffishermen
and communities as victims, the 1inadequacies of this bill

become apparent. HB196 effectively places another hurdle
across the path of victims trying to get compensation for
damages caused by a catastrophic oil spill. Further, it

shifts the liability of spill response from RACs to
taxpayers.

It is questionable whether someone can assume another®s
liability. The spiller retains the right to argue that they

are not liable. The burden of proof, under HB196, lies with
the ™"person bringing a claim against the RAC"™ (CS HB196 pg-
6, lines 19-20). Until the case is settled in a court of

law, the victim remains uncompensated.

Arguments in favor of this bill state that Alaska“"s
legal atmosphere and liability exposures that discourage new

cleanup contractors from entering the state. But factually,
the number of RACs has 1increased significantly since Exxon
Valdez spill. In Alaska. RACs could also get the same cover

of protection that they seek in HB196 by indemnification
through contingency plans.

700 11 Strrrl, 11 Anrlwrncp, AlmUn 00501 « (007) 274-nnil
mi RdifiHhf«
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Tesorols plea for Immunity from Alaska®s liability
standards does not stem from a problem with existing law;
rather, it stems from Alyeska®s requirement of a one billion
dollar direct action bond from all parties regardless of
size. Last session countless hours were spent tailoring
HB567 for both large and small operators. If Alyeska
restructured its bonding requirement, Tesoro"s problems
evaporate.

Conoco®"s testimony of their recent response to a spill
with an unknown responsible party 1is misleading. Conoco
implied that "volunteer™ response, in cases where the
spiller is either unknown or insolvent, would be limited 1in
the future unless RACs were iImmunized.

However under existing law, if the spiller 1is unknown
or insolvent, the state assumes control of the cleanup - and
reimburses RACs for reasonable expenses. It iIs important to
realize that Conoco did respond to a spill with an unknown
responsible party under existing law with existing liability
standards.

Liability protection for small RACs, such as fishermen
or communities, can be achieved through contractual
indemnification. The problem with strict liability as
perceived by Tesoro, Conoco, and even the community RACs
simply does not exist.

Alaska®"s strict liability standard was watered down in
1989 by the legislature so RACs would be liable for injuries
caused by their own response actions only if they were
negligent or engaged in intentional misconduct. Under
existing law, to show negligence by a RAC, a claimant must
show that the acts or omissions of the contractor under the
response action contract was ndt in accordance with
generally accepted professional standard and practices at
the time their response action services were performed (AS
46.09.823(a)).-

Existing law provides ample protection for RACs and
marginal protection for the public. To further weaken the
state®"s liability standard would be a grave and regrettable
step away from the lessons learned from the Exxon Valdez
spill.

UNITED FISHERMEN OF ALASKA
#7r 7 M i

Greg Selder
Executive Director

i e [0 B
211 4th Street. Suite 112 Ithin Alaska [-800-478-
Juneau. AK 99801 Fax* (907) 463 2545
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18 March 1991

Representative Cliff Davidson
P.O. Box V
Juneau, Alaska 99811

Dear Representative Davidson:

U.S. Oil & Refining Co. and its wholly owned subsidiary, U.S.
Oil Supply Co., have been involved in the business of
transporting ANS crude oil from Valdez to the State of
Washington and to other Alaskan ports by tankers for several
years. This activity was necessary to supply U.S. 0Oil &
Refining Co."s refinery in Tacoma, Washington with crude oil as
well as to supply other refineries such as Tesoro, Texaco, and
Shell.

Alyeska had agreed to provide clean-up services to shippers of
crude oil from Valdez in case such shippers spilled crude in
Prince William Sound. When Alyeska decided, however, that 1its
legal liability resulting from these services was unlimited even
though it had not caused the spill, Alyeska demanded indemnity
from such shippers in the amount of $1 billion. Such a
requirement could not be satisfied through iInsurance by the
shippers or tanker owners and thus prevented U.S. 0Oil & Refining
Co. and others from continuing to transport ANS crude. of
course, Tor the owners of Alyeska and other very large oil
companies, the requirement was not impossible to meet. They
just indemnify Alyeska by contract. This 1is not an option open
to smallercompanies such as ourselves.

We Dbelievein taking responsibility for our ownactions and
insuring these activities to the extent possible. Ships which
we used were members of TOVALOP and always provided $700 million
of P&l insurance; and we as shippers always met the financial
responsibility requirements of the State of Alaska and are
members of CRISTAL. However, to be required to indemnify others
such as Alyeska for their negligence and in such a substantial
sum as $1 billion not only seems unreasonable but is in fact
impossible. The result was our being prevented from continuing
to transport ANS to our refinery 1in Tacoma. The economic impact
of not buying barrels delivered on U.S. Oil vessels 1is estimated
to be over$5 million per year.

Asubsidiary o! trie Time C| Grouo



Representative Cliff Davidson
10 March 19)1
Page 2

The proposed House Bill No. 196 would limit the liability of the
spill responders such as Alyeska. Since it would apparently
satisfy Alyeska that its potential liability would be covered by
insurance availabl; to shippers, we are hopeful that companies
such as ours would be able to transport ANS as they have done in
the past. It does not avoid or limit the liability of anyone
who spills oil nor do we believe it should. However, the oil
spill responder who did not create the spill is then permitted
to quickly respond to the clean-up need without taking on
unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly
appreciated.

Very truly yours,
U.S. OIL & REFINING CO.

D.i/t- - \U~\a ~d

W.C. Kitto
Vice President

paw/0169
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North Peninsula Chamber of Commerce

P.0. Box 8053 Nikiskl. Alaska owm 3s (807) 778-4349

kortx rxnvsvu. chahbei 0r comkwck
RJUOLmMOM

A RESOLUTION SUPPO&TXHO OIL STILL RESPOTON'l LUCTU) IKHUHITT

VHAREA3, It la In ch« Inctrsst of tha citizens of tha State of

Alaska «ad tha Xanal Tonlnaul* Borough to anaura that qualified,

highly trained o il aplll response organizatlona ata In place tad
roady to respond to a Il apllla; and

WHEREAS, tha aueeaaa of a a p ill raaponaa organisation dcpanda
upon a p lll ranponaa concractora aa w all as countless flsharaen,

subcontractors, and othar part-clse profcaaionala and apaclallaCt
who oust b« praparad on an emergency bails to act avlifcly and
UQhtaiCantly In tha faca of advtrsa clccucatancoa and oftan with

far laso than conplac* Inform ation; and

WUZnZAS, chaaa rospuodara w ill 1* dacauod Ctoa performing
clean-up acclvicla* on bahalf of tha parnon or paraona actually
responsible for tha o plll I'f chay ara unduly sxposid to wunlioltad

lia b ility in the coursa of chair raaponaa activities;

ROW THEREFORE, BE IT RESOLVED BT THX BOARD 0T THE NORTH
PENINSULA CHAMBER OF COMMERCI:

aocclon n That tha a p Ill raaponaa contractors, including
tlaharnan, subcontractors and part-tlaa profoaalonals and
specialists, who porfom in raaponaa to an o il spA Il to tha bast of
chair abilities and following tha direction* of racognlasd atnto
and fodarol tuchorltlaa, ahould ba affordsd Ilnle ad Ineunlcy froa
lavsulta arising as a conaaquanca of chair raaponuo activiclaa; and

Soctlon 2: That tha Rortb Peninsula Chasbar of Coouxarea

eupporta and ancouragaa Alaska Stato legislation which granta any

parson who responds to an o il ap lll, caused by m other, Im m unity
fros lia b ility lron a Il coica and doasgrs- axcapc in casat whtro
tha responder acts viIth groia nagllgcnca or w illful sdaconduec, or =m

ctdsaa personal injury or wrongful death*, and



RPR U

P.O. Box 8050 NIKlskl, AUftka 99*35 (907) 77%i

Sactloo 3t That vbara Illaltaclona oo laaeunlcy to grantad to
raapoodara, le i» iapottant chat victima bo fully procaecad and
eoapaoaatad for datutai, aad tha party raapondlbla for tha aplll la
tha firat inatanca aball ba liabla for any damagaa eauaad by
raapondar®a aiapla nagltjanca.

ADCPTED BY THE HKIH PZHIhSUU GHAVBER OF GOMIRE ON THIS
_7ri DA or . 1991,

L
Harfa Bacfcar, Praaldaae of TUT
NORTH PENINSULA CHAMBER OF COMMERCE
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CITY OF KENAI
Oil C(2tyUlzl &> Ol&albol

210 Fidalgo Avenue
BICENTENNIAL Kenai, Alaska 99611
Vittytux£td “fis*fcC ty wit/ca jSfrte/ TELEPHONE 253-7535

FAX 907-283-3014
April 10, 1991

Representative Bill Hudson, Chairman
House Oil and Gas Committee

State of Alaska

P.0O. BOX V

Juneau, AK 99811

RE: BOUSE BILL 196 - LIABILITY LIMITS FOR OIL CLEAN-UP
CONTRACTORS

The City Council of the City of Kenai, at their meeting of

April 3, 1991 unanimously stated their support of House Bill 196.
The bill, as you are aware, 1is designed to afford limited
immunity from lawsuits to citizenry groups responding to oil
spills caused by another, unless the responder acts with gross
negligence or willful misconduct, or causes personal injury or

wrongful death.

These groups consist of spill response contractors, countless
fishermen, subcontractors, and other part-time professionals and
specialists who must be prepared, on an emergency basis, to act
swiftly and unhesitantly in the face of adverse circumstances and
often with far less than complete information.

Exposure to unlimited liability in the course of response
activities may deter responders from performing clean-up
activities on behalf of the person or persons actually
responsible for the spill.

The City Council of the City of Kenai supports House Bill 196 and
encourages the Alaska State Legislature to pass this legislation.
Where limitations on immunity are granted to responders, it 1is
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Representative Bill Hudson
April 10, 1991
Page 2

important that victims be fully protected and compensated for
damages. The party responsible for the spill in the first
instance should be liable for any damages caused by the
responders® simple negligence.

Again, the city Council of the City of Kenai supports this
legislation.

Sincerely,

JIwW/clf



12 April 1991
PO Box 2397
Homer, Alaska 99603

Legislators

Alaska State Legislature
PO Box V

Juneau, Alaska 99811

Dear Representative Davidson:

I strongly oppose HB 196 and its CS. Liability standards do

not need to he lowered in this way.

I should like to respectfully submit that you consider UCIDA"s
suggested options which address the bonding issue and appear

on page 2 of Mr. Theo Matthews letter to you dated .10 April.

Before you move on the above though please carefully examine
the existing law which provides ample protection for RACS.
The increased number of RACS since the Exxon Valdez spill should

be ample proof of that.

HB 29 1is another priority bill in my opinion. We certainly
cannot expect DEC to be everywhere. Citizens suits provide

some badly needed protection in a state as vast as ours. The
bill is well written, gives a sixty”compliance period and would
be an effective way to protect our air, land, water, wildlife

and health from the dangers of pollution.

Thank you for your hard work.

Sincerely,

Gail Parsons cc: Senator Paul Fischer
Rep. Mike Navarre
Rep. Gail Phillips



RAC Liability: Summary of Recent

Legislation

State No Liability - Time Umltfor ~ Liability for Ligbility for Uabllitty for Liability for Not Responsible

for Negli-~  Limited Liab- ~ GrossNeg- ~ Infentional ~ Personal Folllowna Iet. et Liable for

gence ility ligence Misconduct ]!U “%g{hwmng' Plan 0._9 T Cy AC Negligence

Authority
HB 196 X X X X X X
Federal X X8 X X X X
California I X X X X X X
Delaware X X X X X
Florida X X X Xt X X
Georgia X X X X X X
Hawalll X X X Xt X
Miss. X X X X X X
Texas X X X X# X
Virginia X X8 X X X 4
Wash. XI X X X
HGood faith requirement * Must be certified by State.

§ Act of God, act of war, and act of third party are defenses. :ngr?rl%%neﬁl Injury and wrongful death not specifically



"HOUSE AMENDMENT TO SENATE BILL NO. 2907___

To the Secretary of the Senate:

This Is to notify you that the nounc of nepresentatlves adopted the following amendment(3):

AMENDMENT NO.

Amend by striking all after the enacting clause and

inserting in lieu thereof the following:

8 * SECTION 1. This act may be cited as the Mississippi

9. Liability of Persons Responding to Oil Spills Act.

10. SECTION 2. For the purposes of this act the term:

11* (@ "Damages'™ means damages of any kind for which
12. liability may exist under the laws of this state resulting from,
13. arising out of, or related to the discharge or threatened

14. discharge of oil;

15. (b) "Discharge™ means any emission (other than natural
16. seepage), iIntentional or unintentional, and includes, but “ not
17. limited to, spilling, leaking, pumping, pouring, emitting,

18. emptying or dumping;

19* (c¢) "Federal on-scene coordinator™ means the federal
20. official predesignated by the U.S. Environmental Protection Agency
21. or the U.S. Coast Guard to coordinate and direct federal responses
22. under subpart D, or the official designated by the lead agency to
23. coordinate and direct removal under subpart E, of the National

24. Contingency Plan;

25. (d) "National Contingency Plan”™ means the National

26. Contingency Plan prepared and published under Section 311(d) of

27. the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

HuJAm:SB2987.te
PAGE 1



20.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

amended by the Oil Pollution Act of 1990, Pub. L. No. 10L-380, 104
Stat. 484 (1990);

(e) "0il" means oil of any kind or in any form,
including, but not limited to, petroleum, Tfuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does not include petroleum, 1including crude oil or any fraction
thereof, which 1is specifically listed or designated as a hazardous
substance under subparagraphs (A) through (F) of Section 101(14)
of the Comprehensive Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9601) and which 1is subject to the
provisions of that act;

(" "Person" means an individual, corporation,
partnership, association, state, municipality, commission, or
political subdivision of a state, or any interstate body;

9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, 1in any case in
which there 1is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an
incident;

(h) "Responsible party"” means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. D) Notwithstanding any other provision of law,
a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken 1in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed by the federal on-scene
coordinator or by the state official with responsibility for oil
spill response.

(2) Subsection (1) does not apply;

(a) To a responsible party;

(b) To personal injury or wrongful death; or

H03.K91.SH2987. APH.J
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60. (c) If the person is grossly negligent or engages in

61. willful misconduct.

62. (3) A responsible party 1is liable for any removal costs and
63. damages that another person 1is relieved of under subsection (1).
64 . 4 Nothing in this section affects the liability of a

65. responsible party for oil spill response under state law.

66. SECTION 4. The Commission on Environmental Quality shall
67. promulgate any necessary rules and regulations in order to carry
68. out the provisions of this act.

69. SECTION 5. This act shall take effect and be in force fronm
70. and after 1its passage.

Further, amend by striking the title in 1itsentirety and

inserting in lieu thereof the following:

1. AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
2. SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
3. NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; TO
4. REQUIRE THE COMMISSION ON ENVIRONMENTAL QUALITY TO PROMULGATE
5. RULES AND REGULATIONS TO CARRY OUT THE PROVISIONS OF THIS ACT; AND
6. FOR RELATED PURPOSES.

CHARLES J. JACKSON, JR.

Cleck of the House of Representatives
PAGE 3
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10.

11.

12.

13.

14.

15.

15.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Senators Bilbo, Hall To: Environment Prot, Cons

and Water Res

SENATE BILL NO. 2987
(As Passed the Senate)

AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; AND
FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
SECTION 1. This act may be cited as the Mississippi
Liability of Persons Responding to Oil Spills Act.
SECTION 2. For the purposes of this act the term:

(a) "Damages"™ means damages of any kind for which
liability may exist under the laws of this state resulting fronm,
arising out of, or related to the discharge of threatened
discharge of oil;

(b) "Discharge"™ means any emission (other than natural
seepage), 1intentional or unintentional, and includes, but 1is not
limited to, spilling, leaking, pumping, pouring, emitting,
emptying or dumping;

(c) "Federal on-scene coordinator"™ means the federal
official predesignated by the U.S. Environmental Protection Agency
or the U.S. Coast Guard to coordinate and direct federal responses

under subpart D, or the official designated by the lead agency to
coordinate and direct removal under subpart E, of the National
Contingency Plan;

(d) "National Contingency Plan" means the National
Contingency Plan prepared and published under Section 311(d) of
the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

amended oy the Oil Pollution Act of 1990, Pub. L. No. 101-380, 104
Stat. 484 (1990);
i.'”TBR, *3. 29a7 * I
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28*.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

S57.

(e) "O0il" means oil of any kind or in any form/
including/ but not limited to, petroleum, Tfuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does not include petroleum, including crude oil or any fraction
thereof, which is specifically listed or designated as a hazardous

substance under subparagraphs (A) through (F) of Section .101(14)
of the_ Comprehensive Environmental Response, Compensation, and
Liability Act J42 U.S.C. 9601) and which 1is subject to the
provisions of this act;

(f) "Person"™ means an individual, corporation,
partnership, association, state, municipality, commission, or
political subdivision of a state, or any interstate body;

- (9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case 1in
which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an
incident;

(h) "Responsible party" means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. (1) Notwithstanding any other provision of law,

a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed oy the federal on-scene
coordinator or by the state official with responsibility for oil

spill response.
(2) Subsection (1) does not apply;
(a) To a responsible party;

(b)*To personal injury or wrongful death; or

*\
S. 3. No. 2987"
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58.

59.

60.

61.

62.

63.

64.

65.

S.

(c) If the person 1is grossly negligent or engages in
willful misconduct.

(3) A responsible party is liable for any removal costs and
damages that another person is relieved of under subsection (1).
(4) Nothing in this section affects the liability of a

responsible party for oil spill response under state law.
SECTION 4. This act shall take effect and be in force from

and after its passage.

B. No. 2987 ST: Oil Spill Response Liability.

S06.S91R934.APS
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HAZARDOUS WASTE CLEANUP—LIABILITY OF THIRD PARTIES
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AN ACT TO AVEND TITLE 13 DELAWARE CODE_ RELATING TO LIMITATION OFLIABILITY
FOR OIL ANO HAZARDOUS MATERIAL QISCHARGE CLEANUP.

SE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF QELAUARE

Section 1. Amend Chapter Si, Title 10 of tha Delaware Cede bv sddino thersto
a new Section to read as follows:

K DESTTI 10 s Si35 »

“a 3135, Limitation on Liability of Third Parties Renrierina Assistance m Oil
or Hararacua Material Discharge Cleanup.

&a)_ The provisions of anv lau, rule or regulation to the contrary
notwithstanding, tne liahility of anv oerdon rendarma care, assistance, or
advice to Prevent, minimize, or mitiaate oil or hazardous material discharoe for
anv _removal costs, and damacie caused by or related to such care, assistance or
aovice shall be limited to act3 or omissions of such person whichcan be sncun
to have been the result of cross nenlir.enca. reckiess, wilful, wantonand/or
intent iar,al acts ¢f msec"duct on the cart of such person. . ,

(0) The i;m: of liability as set forth in Subsection (a; cf inis Section
ﬁhs%lnapgé aooiv to the actions of anv person responsible for the initial

| .

(c) Any person responsible for the initial discharas is liable for anv
r(%TO\(/)a]}I t%QgtsSeagto!Ogllamages that another oerecn is relieved cf under Subsection

| lon. '

(dy This Section shall not be construed to limit any liability of any parson
L%(r:hps(resr%r&%l Jn.iuries cr urongful death as a result of the acts’ or omissions of

« DEST Tl 10 s 6134 >

_ Section 2. Amend Chapter 31, Title 10 cf the Delaware Cede bv striking. a 8134
in its entirety.

SYNOPSIS



This bill 13 proposed by the ualauara flivar and say Oversi%ht Conn.iitee. Tha
bill would iiMii liability for removal coats ana damages (other than personal
injury or wrongful death,” of' a third ?arty who renders assistance in a cleanup

\cl)\})eratlon to frioec ac}a which amount to gross negligence or rock loss, wilful,
anton, or Intentional Misconduct.

Aoproveo January 31, 1291,
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, not apply to nny oil spill response action wliich is
927 mtwilJhll>e directions of the Couxl Guard, tw?
v,3t!td|rector or,in tho absence ofoverriding dJroctionioftho
d-flevfcruLdloWent. thi* flection' d(>Es riot liarVcause of | 4. Coast. Guar) or the idircctxjr, s Inconsistent with
© 5 action tltat a responsible party ha*'or would have, ?iy f*5; applicable conthigeapy-plans hnpkmicntcd: nndcr this
@ rcajon of subrogation or otherwise,;against any person. g d'V'§"0R| hi hi ( |'>|>_| - ,
7 () this flection docs not apply to claims for damages (3) Nothing in this section aliaH, in nny manner or ¢
8 for (icrsbntd injury or wrongful death, and docs not limit 8 respect, nifoctor impair any cause ofaction against orany
9 the right of any person bo bring an notion for personal 9 liability oJany person or pemon* responsible for the spill,
10 injury or wrongful death andcr iny prOV|S|on qr prlnC|pIe 10 for the discharged oll, or for ti»o tanker, Ixirge, terminal,
11 or law. 11 pipeline, or facility from winch the oil was discharged.
12 (j) >Any payments made byija responsible party to 12 ‘Iho respauible person or persons dwll remain liable for
13' cover liabilities arising from a discharge of oil, whether 13 Sny andal damag%es arising from Ithe dlschgrge Including
14 under thisdlvirian orany other provision of federal, stale, 14 damages arising from improperly carried out response ©
15 or local law, shall hot be charged against any royalties, 15 efforts, as otherwise provided by law.
10 tent.*, or net profitr owed to the United Slates, the state, 16 {4} Th* qualified immunity under tins section shaft «
17 or any oilier public entity. m 17 only apply to reopens© activity during the first 60 days v
18 (k) Any action wliich a private or public individual er , 18 after tho spill for persons whoso primary purpose isthe
19 entity may ha\Vbagainst a responsible party under this 19 business df responding ts eil spfih end who are regularly -
20 section may be brought directly by the individual or 20 engaged bn the business of responding to nil spiHs: NO
21 entity or by the state on behalfof the individual or entity. 21 Inummtty shaft oltneh to response activity after .
22 1However, tlic state shaM not pursue any action oh behalf %:2:, (re]apfratlot of the fin* 60 days for tiro parties described
23 erein
24 SE?PJ'Q’SLEUL”?L‘QPQS‘!,SQ entity which requests tho state 24 -6)- Tho qualified mmmaity under this oeetion shall #
25 (1) For the purposes of this lection, “vessels™means 25 attae"vrithout the finntationdeoeribed m paragraph
20 \fessels as defined in Section 21 of the Harbors and 26 to those responding parties that do net "Vegulariy ;
27 engage2 inthe oil response burinem and to persons

27 Navigation Code

28 f .80T05&tI 1 (3) (1) Excepthsprovided in subdivisions 28 and entities who are primarily dedicated to the 2

29 presetvaionand rehohiBtotion of wiidltfer There shriftbe U

29 (h) and”d). and subject to sulxlJvxnon (c), no person, elval ) ity :
30 i(ngluding, Inzt not Hraijted to, an oil spill ccgo)peratie/e, its 30 no limitation on the dumtion of the iwimrmty: r-
31 agents, subcontractors, or employees, shall be liable 31 (b) Ncthing in this section shall, in any manner or
32 under this chapter or the Jaws of the state to any perron 32 respect, iffeel or impair any cause ofaction againstor ray
33 for costs, damages, or otheT claims or expensesasaresult _ 33 liabilityofany party or parties responsible forthefpnl,or
34 oractions taken or omitted in good faith in the course of the roepemibte perty”s ogonta; employee* and
35' rendering core, assistance, or advice in accordance with subcontractors?for the discharged 0B, or for the bmker,
36 tlje National Contingency Plan, the state oil sspill 36 terminal, pipeline, or marine facility from which tho oil
gg contingency plan, or at the direction ofthe admmiitrator, gé Wascdl'rl'cr!grrgei%onsible sarty or parties shall: fl
onsite coordinator, or the Coast Guard in response to a 51; Notwithstanding subdivision (b) or (h) of Section

39 spill or threatened spill of oiL1 39 Ji 1) O
40 (2) The qualified immunity under tliis section shall 40 86/056.51 or any other provision of law, be Ifrictiy and



SB.

H
OCwWw~N=hO N

2040 76—

Jdihdyr.imdj flcvto™tj?lijibk'> far,;<dK-d/imogto’ Mlsm*.
dlkimantto
n 3.

Of
erponi” 6flortt bf Hi aentji, i*pfcyc”bdx”~tnictor”
or on oil ipill cooperative of which It la* niounbor or with
which it has a contract or other arrangement for cleanup
of its ail splla, unless it WWId have a dcfciire to tiw
original spill.

(2) Remain fltrielly liobfe for any and nil damages
arising from the response efforts of mperson other than
a person specified In pamgmph (1).

(d) Nothing in this section shall immunize a
cooperative or any oilier person from liability For acts oT
gross negligence or willfulmisconduct inconnectionwilh
the cleanup of a spill.

(c) This flection shall not apply to any action For
personal injury or wrongful dealLh.

(f) Asused in this section, a “cooperative” means an
organization of private persons which is established for
the primary purpose find activity of preventing or
rendering cure, assistance, or advice Inresponse to a spiH
or threalcijed spills of oil.

(g) Except for tho retponsiblo party, rocmberslup in a

cooperative shall not, in and of lItself, be grounds For;

liability resulting from' cleanup activities of the
cooperative: *

(h) For purposes of tiiil section, there shall be a
rebuttable presumption tiial an act or omission described
in subdivision (a) was taken In good faith.

(1) Ih any situation In which immunity is granted
pursuant to subdivision (a) and a responsible party is not
liable, Isnot liable fot noneconomic damages caused by
another* or is partially or totally insolvent, the fund
provided for in Article 7 (commencing with Section
8670.46) shad, in accordance with its terms, reimburse
claims of any Injured party for which d person who is
granted immunity pursuant to this section would
otherwise be liable.

The tommmity granted pwmwnt to subdivision
shftll apply to e cooperative etdy if that cooperative has
contracted with the administrator to respond to oil spills

26
27
28
29
30
31

33
35

37
38
39
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offers to' contract; an mutually aocuptnWo tormi; fn *if .
aceardanee with tho rtatonil spill contingency plan and
lids dinplcri .

() (@) The immunity granted by tins section shall ...
only apply to response efforts that arc undertaken after "J
the administrator cmtiRo* that contracts with quabffod .// j
and responsible perrons are in place to (insane an
adequate and expeditious response to any foreseeableoil V «j
spill that mny occyy, in marine waters for which lire
responsible party cannot bo identified or (11) is J
unable or unwilling to respond contain, and cleanup the ;V
oilspillin an adequateandtimely manner. In negotiating' | vy
Ilicso contractu, tho administrator shall, to the maximum ;-
extent practicable, procure the services o fpersons who el
arc willing 1o resjtoix| to oil spills with no, or /escser, *
Immunity than thatconferred by this Section, but, inno '
event, agreater immunity. Tho administrator shall make =0
the certification required by this Subdivision on an annual
baris. Ifyxm certification, the immunity conferred by this ¢V.

section shall apply tv all response efforts undertaken  we
during the calendar year to which the -certification r
applies. In tho absence of the certification rwjuircd by bV

this subdivision, the immunity conferred by ibis section '\ V
shallnot attach to any responseefforts undertaken by Any
person in marine waters. *\

(2 Inaddition to the authority to negotiate contracts :
described in (1) above, the administrator shah also be \
eulltorized to negotiate and enter Into mdcmniftcatioq
agreements willi qualified and financially resi>onsible 'p.’;
persons to respond to od spills that may occur io nuriae ); »
water? far which the responsible party (A) cannotbe -
identified or (B) is unable or unwilling to respond, *
contain, and cleanup tho ofl spill in an adequate and ..
timely manner. .

(3) Ihc administrator may indemnify response
contractors for (A) all damages payable by means or
settlement orjudgment that arise from response efforts

ET E
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to which tho immunity conferred lor this sectipp wouwW
otherwise apply, and IB) inasonably related legal costs
and expert** incurred by the responder, provided that
Indemnification shall only a*dy to response efforts
undertaken after tho expiration of any immunity that
may exist os the result of tins contract negotiations
authorized in this suMMsJon. In negotiating these
contracts, the administratorshall, to tho maximum extent
practicable, procure tho services of persons who are
willing to respond to oilsjdlh with no, or as little, right to
indemnification as possible. AS indemnification shall bo
%id bI%/ thotla administrator frtxn the OilSpill Response

With regard to d person who is regulady
engaged in tho business cf responding to oil spills, the
immunity conferred by thissection shaftnot applytv any
response efforts by that person that occur later than 60
days after the first day the persons response efforts
commence.

(2) Not\ilhstandingmthe limitation contained in
itacagraph (1), the administrator may, upon making all
the following findings, extend tho period oftime, not to
exceed 30 days, duringwhich the immunity conferred by.
this section applies to response efforts:

(A) Dae to inadequate or incomplete containment
and stabilization, there exists a substantial probability
that tho size o fthe apdl will significantly expend and (i)
threaten previously nncontnmlnatcd marine or land
resource”™ (i) threaten already contaminated marine or

. land resources with substantial additional contamination,

c (iii) xdlusnvisc endanger the public safety or welfare.

(B) The retraining work is of such a difficult or
perilous nature thatextension ofthe inanunityis dearly
In the public interest

(C) No other qualified and financially responsible
contractor is prepared and willing to complete tho
response effort in the Absence o fthoimmunity, oralesser
Immunity, as negotiated by cootmet.

(3) Tlte administratorshnhpkxjvido five days’notice of
his or her proposed decision to either extend, or not

r

25
26
27
28
29
30
3!
32

38
37
38
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extend, tltc hnmunity conferred by this section.
Intonated parties shall bo given an opjxrrlimily to-fj"»
presentoraland written evidence atan informalbinring. \57
fn making bisar Iter profsosoddecision, the administrator
shall specifically seek and consider the advice of the;\
relevant Coast Guardrepresentative. The administrator's W
decision to notextend the immunity shall bo amtounced " i
at least 10 working days before the cxpiialion of the
Immunity topmviik: [ttxsor*on Ojjportunfty to tennlnatn ‘m
their response efforts as contemplated by paragraph

(4) No person or their agents, subcontractors, or, |-
employees shall htcur any liability under this chapter or,{ "
any other provision of law solely as a result of that
persons decision to toh”lnato their tosporise efforts*/
because of the expiration ofthe immunity conferred by / ;
tbb section. A person’ decision to terminate response] * 'is
efforts because of the expiration of the immunity 'e; <
conferred by thissection shallnotin anymannerimpair,.
curtail limit, or other wise aflbcl the immunity conferred,y .
on thepcnon with regardto the personsrcsjxmsc efforts 'e
undertaken during tho period of time the immunity .. -
applied to such response efforts. ° o V.

(5) The immunity granted under this section shall
attach, without the limitation contained in tlus'v *
subdivision, to the response effortsofpersons wimam not
regularly engaged in the business ofresponding to
spills. Persons who are not regularly engaged in thy., i, 9
business of responding to oil ipiRs includes, hut is not.
limited to, (A) persons who arc primarily dedicated io
the preservation and rehabilitation of wildlife and (B) = »
persons who derive their livelihood primarily from v
fishing. : ’ .

(1 As used in this section, 'response efforts*' means *
rendering care. Assistance, or advice in accordance with.' ’ ’
tho Nation*! Contingency Phn, tha gtato oil spill ’
contingency plan, or at the direction ofthe administrator, '
onsite coordinator, or the Coast Guard in response to a
Spillor threatened spill of oil.

o
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Sec. 27

((department-at*its-efflee-in-01ympia«-er-a-regienal-effice-.thereoft
efe.such--discharge--er--entry)) coast guard and the division of
emergency management.  The notice to the division of emergency
menagenent  within  the department of community development shall be
mece to the division's twenty-four hour state-wide toll-free nuner
established for reporting emergencies.

rex SECTICN  Sec. 23, (1) The following persons shall not be
liable for necessary expenses or property damege caused by an act or
omission of that person during the cleanup of oil spilled into the
navigable waters of the state, unless the ac* or omission was
performed in bad ralth or with gross negligence:

(@) The state or any unit of local government:

(o) a person wo volunteers to assist in the cleanup of the
spilled oil; and

(c) a person meeting the standards or section 4 of this act.

(2) This section shall not affect the liability of any person
responsible for the spilled oil or responsible for the facility or
covered vessel from which the oil was spilled.

HEXECTION  Sec. 26. Anew section is added to chapter 88.16
RCX'to read as follows:

A oil tanker under escort of a tug or tugs pursuant to the
provisions of RCK88.16.190 shall not exceed the service speed of the
tug or tugs that are escorting the oil tanker.

Sec. 27. Section 8. chapter 18, Lans of 1933 as last arended by
section 2, chapter 264, Lans of 1987 and R0X88.16.090 are each
aaeii Itd to read as follows:

(1) Aperson nay pilot any vessel subject to the provisions of
this chapter on waters covered by this chapter only if appointed and
licensed to pilot such vessels on said waters under and pursuant to
the provisions of this chapter.

(2) Aperson is eligible to be appointed a pilot If the person la
a citizen of the United States, over the age of twenty-five years and
under theage of seventy years, a resident of the state of Washington

at the time of appointment and only if the pilot applicant holds as a
minima, a United States government license as a master of freight
01> ESB 24A
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ACT298 S.B.NO.

SD. 1!
FIFTEENTH LEGISLATURE, 1990 HD. |
STATE OF HAWAL I
RELATING TO ENVIRONMENTAL STATUTES.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
1 SECTION 1. Section 342B-7, Hawaii Revised Statutes, 1is
2 amended by amending subsection (¢) to read as follows:
3 " () IfT the director determines that [the] anv person has

4violated an accepted schedule[,] or an order issued under this

5 section, [any rule adopted pursuant to this chapter, any condition
6 of a permit or variance 1issued pursuant to this chapter, or has

7 continued to violate this chapter,] the director shall impose

8 penalties by sending a notice 1in writing, either by certified mail
9 or by personal service, to that person, describing such
10nonadherence or violation with reasonable particularity.”

11 SECTION 2. Section 342D-1, Hawail Revised Statutes, 1is

12 amended by deleting the definition "individual wastewater system™.
13 [""Individual wastewater system”™ means a facility which
l4disposes of treated or untreated domestic wastewater generated

15 from dwelling units or other sources generating domestic
lé6wastewater of similar volume and strength such as: (1)

17 developments of a density not greater than one dwelling unit per

185,000 square feet of ultimate development; (2) developments with

19buildings other than dwellings but involving the generation of

§S33109 HD1
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1 pollutant or contaminant concerned, taking into
2 consideration the characteristics of such hazardous
3 substance[,] or pollutant or contaminant, in light of
4 = all relevant facts and circumstances; and precautions
5 were taken against foreseeable acts or omissions of any
6 such third party and the consequences that could
7 foreseeably result from such acts or omissions; or
8 (4 Any combination of the foregoing paragraphs.
9 [(c)] () No person shall be liable under this chapter or

10 otherwise under the laws of the State or anv of the counties,

11 including the common law to anv government or eprivate parties for
12 costs, damages, or penalties as a result of actions taken or

13 omitted in the course of rendering care, assistance, or advice in
14 accordance with this chapter or at the direction of an on-scene
15 coordinator, with respect to an incident creating a danger to

16 public health or welfare or the environment as a result of any
17release of a hazardous substance or pollutant or contaminant or
18 the threat thereof. This subsection shall not preclude liability
19 for costs, damages, or penalties as the result of gross
20negligence or intentional misconduct on the part of such person.
21 (el No countv or local government shall be Iliable under

22 this chapter for costs or damages as a result of actions taken 1in

23 response to an emergency created bv the release or threatened
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Abill to x entitled
A act relating to pollution! amending e.
101.MIS, r.a., relating to taxes lapoitd for
coastal protection) providing for c«rt»In
offihoro oil drilling act Iv1171 providing for
catastrophic discharge) creating a. 393.019,
r.1.f requiring commercial vessels to anchor In
designated anchorage araaai acandtng a.
110.071, r.l1.i providing for evaluation of
cartlflcatad deputy pllotai aatnding a.
110.101, r.O.i providing additional grounda tor
disciplinary actlona by tha loard of pilot
Coaataalonarar providing cartaln accountability
In diraeting foralgn vaaaalar asanding a.
110.111, r.S.r providing tor raport of cartaln
aarlna Incldantai asanding a. 110.141, P,S,|
providing that cartaln vaaaala ara aubjact to
pllotaga, and raanacting a. 110.111, f.9.,
rotating to panaltlaa for piloting uithout a
Ucan«a, to Ineorporata aald asandaant In a
rataranca tharator craatlng aa. 111.21, 111.22,
11121, and 111.24, r.S.r authorlalng porta to
ragulata cartaln vaaaal aovaaanta and adopt
cartaln guldallnaa for bottom claaranea, vaaaal |
aovaaanta, and traffic communications) aaandtr.g
a. 170.011, r.S.i providing definitions)
aaanding a. 171.0S1, f.S.l providing for
Iseuanpe of aplll pravantlon and raaponaa
cartlflcataar asanding a. 174.04, r.S.r
providing a panalty for oparatlon of a taralnal
facility uithout a raqulrad ragtatration r .nro

22
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cartlflcatar Incraaalng tha aaalauia application
fear asanding a. 374.041, r.S.i prohibiting
oparatlon of a taralnal facility without a
aplll pravantlon and raaponaa cartlflcatar
providing requirements for application ax
oparatlonj providing a panaltyr attending a.
274.07, r.S.r providing tor tulaa of tha
Departaent of Natural Msoureear providing for
aplll pravantlon, abataaant, and claanup and
for wildllfa rmacua and rahabllltatloni
requiting adequate boorring In tha tramfar of
pollutantar providing panaltlaar prohibiting
vea of cartaln lobatar trapa attar a apeclflad
datar craatlng a. 374.071, r.S.r requiring
cartaln vaaaala to aialntaln aplll prevention
and control contingency planar providing
requirements) providing panaltlaar amending a.
274.C5 r.S.r providing certain Inmunity from
liability tor deicrlbed ptraonar amending a.
274.11, r.S.r providing additional aourcaa and
uaaa for morgys In tha riorlda Coaatal
Protection Trust fundr amending a. 374.12,
r.S.r Incraaalng cartaln nmadeiun llabllltlaa
for pollutant claanup coata and damegear
apccltylng conditions for limits on liability!
providing financial security requirements!
providing penaltlear providing liability of
cargo ownerr specifying conditions tor uaa of
certain defenses) providing an exenption from
cartaln notification requirements! creating s.
374.121, r.S.r providing liability tor dareges

1 . .
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gitllty-al a felony of tha second dtgcae, punishable aa
provided In a. 771012, a. 771.00, or a. 771.00, aa required
In a. 07.011 av-Ofvll.

(h) Requlrsents that any registrant caualng or
permitting tha dlacharga of a pollutant In violation of tha
provisions of aa. 171.011-17*'l, and at othar reasonable
tlaea. be subject to a conplete and thorough Inspection. If
tha dapartaent determines thara ara unsatisfactory preventive
meaeurea or contalnnant and claanup capabtlltlaa, it ehall, a
tsaeonabla tire after notice and hearing In coapllance with
chapter 120, suspend tha ragtatratlon until auch tlnea aa thara
la conpliance with tha department requirements.

(1) ,Such othar rulaa and-ragalatlona as tha exigencies
of any condition nay require or aa nay reasonably be necessary
to carry out tha Intent of aa. 17*.011-17*.21.

Il After July 11. 1110. no lobster trap or traps td
be deposited Into waters of the atato shall be Inpregnated
with a petroleum product that nay be raleeaed from euch trip
or traps. After July 11 IMS, no person shall deposit Into
the waters of the state anv lobeter trip or traps that have
been Inregnated with a petroleum product that nay ke released
from euch trip or traps Into the waters of the state.

Section IS. Section 17*.071, florlda Statutes, js
created to raadt

371071 Spill contingency plan.--Attar Decarber 11,
IMO, any vaaaal operating In state waters with a atoraga
capacity to carry 10,000 gallons or nmora of pollutants as futl
and cargo shall maintain an adequate written ship-apeelfic
aplll preventiton and control contingency plan. Ay auch
vaaaal shall have on-board a *splll officer,* designated by
the contingency plan, wo la taaponilbla for trelnf'B? gtew

21 1Y
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merbers to carry out aplll raaponaa efforts required In the
contingency plan and coordinating all on-board raaponaa
efforts In cage of a aplll. A adequate plan shall Include
provisions for on-board raaponaa, Including notification,
verification, pollutant Incident assessment, vessel
etabllIxatlon, dlacha’rge mitigation, and on-board dlacharga
containment. In accordance with this chapter, departrment
rules, and tha rlorlda Coastal Pollutant Spill Contingency
Plan. Aplan in conpliance with tha federal reguirement for a
shlp-aptclClc spill contingency plan shell satiety tha
requirements for an adequata ship-specific aplll contingency
plan requirad by this section. Qnor after January 1, 1991,
tha mester of a vaaaal with a atociga cap.rity to carry 10,000
gallons or nore of pollutants aa fuel and cargo, which vesael
la operating In etata waters without an adequata contingency
plan, commits a noncriminal Infraction. The mester shall ba
cited by tha department and shall appear btfote tha county
court for tha county In which tha violation occurred or the
county court cloaeat to tha location at which tha violation
occurred. Tra civil penalty for auch an Infraction shall ke
up to SS,000. An adequata contingency plan must be submitted
to the department prior to the vessel reenteripg s rlorlda
port, fallura to aubmit the required plan shall raiult In m
civil penalty of $10,000.

Section 1* Present aubisctloni (J) ad (6) of
section 37*.09, rlorlda Statutai, ara ranuabtred as
subsections (() end (7), respectively, and a rew aubeectlon
(3 Is ridded to said saction to readi

1709 Rermoval of prohibited discharges.--

131 Notwithstanding the provisions In subsection M,
any person wo Is autho.lied by the departaent or the federal

2 10fi8j oo
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government or tha melon alleged to ba raaponalbla for tha
dlacharga, or by a designee thereof, to render nelatance In
contelnlng or rtaosing pollutants shell not ba liable for
costs, espeniee, and daege!, unlaee euch coeta, expense!, ad
dsaagee art a ptoxlaate result of acte or ocalaalona caused by
groee negligence or wllltul alaconduct of auch authorised
person.

Ssctlon 17. Subssctlons (1) and (1) and paragraph (c)
of subsactlon (8) of section 178.11, rlorlda Statutes, ara
asended to raadt

178.il Florida Coaital Protection Trust fund.—

(] Tra rlorlda Coastal Protection Truat rund la
eetabllihed, to ba used by tha dcpartaant aa a nonlapalng
revolving fund for carrying out tha purposes of aa. 378.0H
378.21. To this fund ahall ba credited all registration feta,
penalttaa, judgaenta, denagex recovered pureuant to «
378.121, other fata and chargta related to is. 378.011-178.21,
end ths excise tie ravanuas levied, collected, and credited
pursuant to aa. 208.9939(1) and 208.99451)(a|. Charges
against tha fund ahall ba In accordance with this section.

€)) Koeye In tha Florida Coastal Protection Trust
rund shill ba disbursed for tha following purposes and o
otharai

(©) Al coats and expenses of tha cleanup”,
restorstlon, and rehabilitation of waterfom, wildlife, ad
all othar natural raaourcaa dameged by the discharge of
pollutants, Including tha costa of messing and recovering
diregee to netural resource!, whether perforaed or authorized
by tha departaent or any othar atata or local agency.

14) Tre departaent shall tscover to tha use of the
fund froa tha ptraon or persona caualng tha dlacharga or from

23 IOGHlj
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tha Taderal Govermnent, jointly and atvtrally, all auna oned
or expended froa the fund, pursuant to a. 176.12"'62(1), except
that recoveries resulting froa damege due to a discharge of a
pollutant or other similar disaster shall be apportioned
between ths rlorlda Coaatal Protection Trust rund and ths
Central Revenue rund io aa to repay ths full costs to the
Central Revenue rund of any ausa disbursed theretron as a
result of such disaster. Reguests tor reimburserent to the
fund for tha above costa, If not paid within 10 days of
dermend, shall ba turned over to tha Department of Legal
Affairs for collection.

Section It. Effective October 1, 1990, section 176.12,
Florida Statutes, la amended to readi

176.12 Llabllltlas and defenses of terminal facilities

and vaasels.—

(1) Because it la tha Intent of aa. 176.011-176.21 to
provide tha neina for rapid and affective cleanup ad to
minimlii cleanup coats and dameges, any vessel, or Its agents
or servants, wWo permits or suffers a prohibited dlecherge or
other polluting condition to take placa within state
boundaries shall be llabla to ths fund for all costs of
cleanup or abatement, up to an amount not to exceed 212 ***
million or 6629 91B6 per gtoea reglatered ton of euch vessel,
whichever la the leaser. Huen the department can show that
auch discharge wes the reault of willful or gtosa negligence
or willful misconduct within the privity or knowledge of the
oaner or operator or agent thereof, juch oarer or operator
ahall ba liable to the fund for the full amout of auch suma
expanded. Hwen a discharge of pollutants occurs froma
terminal facility, recovery of coats of abaterent and cleanup
ahall ba limited to an amount not to exceed £22 ** million,

pli |0Gl, 22
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transferred in or by nny facility or vcsncl covered by the plnn Hint will
necessitate n change In (lie plnn nnd alinll update the pInn perimlicnlly as
rcipiircd by llia lloord, but in no event moic frequently limn onca .very
thirty-six months. The ilnnrd, on r, Undine of need, uiny remilro nn oil
discharge exercise designed to demonstrate the facility's or vessel'll ability to
Implement its oil discharge contingency plnn either before or alter the plan is
approved

The linnrd, after notice nnd opportunity for n conference purminnt to
J P 614:11, may modify its approval of on oil discharge contingency plnn If it
determines Hint:

1. A clinnge lias occurred in the operation of any facility or vessel covered
by the plan (lint necessitates nn amended or supplemented pinn;

2. The facility's or vessel's discharge experience or its innbility to Imple-
ment Its plon In nn oil discharge exercise demonstrates a necessity for
modification; or

3. There hns been n significant change In the best available technology
since the plan was approved,

). Hie Uonrd, otter notico nnd opportunity Tor hearing, may revoke its
approval of an oil dischnrge contingency plnn If It determines that:

1. Approval was nhininrd by frnud nr tnisrrprrarninlinn;

2. ‘I'lii- plan rtltiliol ho iiitplrmrtiti-d nn opproved; or

3. A term or condiliun of approval has been violated. (1090, e. 017.)

irdlon ahall hocoma cfTrctiv® on July 1, 1992.
Clauaa 3 or thla act also alalrd that Iht tlrsrd

Eilllor*a note. - Act* 1990, t. BI0, cl. 3
provide! that tha tloard ahall promulgate regu—
lation* Implementing this lection on or beTor*  ahould regard certain conildcrallona In adopt—

January 1, 1992, and that aubaectlon A of thla ing auch regulation!.

{ 02.1-44.34:10. FInnnclal responsibility. — A. (For effective dnto ace
Editor's note) The operator of any lank vessel entering upnn atnlo waters
shall deposit wjllr the Hoard cash or its equivalent in the ntnounl of $600 per
jross ton of such vessel. Anv auch coslt deposits received by the Uonrd shall he
Ield in escrow In the Virginia’\Under@ound Petroleum Storage Tank..Fund.

1. If tho Hoard determines that oil has been discharged in violation oF this
article or Mint there hns been a substantial threat of such discharge from a
vessel for which a cash deposit hns been made, any amount held in escrow
may be used to pay nny fines, penalties or damages Imposed under this
chapter,

C. The flonrd shall exempt an operator of a lank vessel from the cash
deposit requirements specified In this section if tho operator of the tnnk vessel
provides evidence of financial tespnmuhillly pursuant to ttie terms nnd
conditions of this subsection. The Danrd shall adapt rouuiremenin far
operators of tank vessels for maintaining evidence of finnncinl responsibility
In an amount equivalent to the cash deposit which would bo required Tor auch
tnnk vessel pursuant to this section. Financial responsibility may be
demonstrated by self-insurance, insurance, guaranty or surely, or nny
combination thereof, under the terms the Board may prescribe. To obtain nn
exemption from the cash deposit requirements under this section: the operator
nnd insurer, gunrnntor or surely shall appoint nn agent for service ef process
in the Commonwealth; nny insurer mi-jt bo authorized by (he Commonwealth
to engage in the insurance business; and nny instrument of insurance,
guaranty or surety must provide that actions may be brought on such
instrument of insurance, guaranty or surely directly against the insurer,
guarantor or surety for nny violation oflhischnpler by the operator up to, but
not exceeding, the amount insured, guaranteed or otherwise pledged. An
operator whose financial responsibility is accepted by the Board under this

184
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subsection shall notify tho Board at least thirty days before the effective date
of n change, expiration or cancellation of nny instrument of insurance,
gunrnnly or surety.

D. Acceptance of proof of financial responsibility alinll expire:

1. One yenr from the dnto on wliich tliu ilnnrd exempts nn operator from the
cash deposit requirement based on evidence of sclf-insiirnncn, except Hint the
Bonrd may establish by regulation n different expiration dntc fur arccptnnce
of evidence of sclf-Innurnnce submitted by public ngenries;

2. On tlio effective dnto or nny change In the operator's Instrument of
Insurnnco, guaranty or surely; ot

3. Upon the expiration or cancellation of any instrument of Insurance,
guaranty or surely.

Application for renewal of acceptance of proof of finnncinl responsibility
shall bo filed thirty dnys before ilia date of expiration.

E. Tho Board, alter notice nnd opportunity for hearing, tnny revoke Its
nccoptnnco of ovidenco of financial responsibility if It determines Hint:

1. Acccptnnco has been procured by fraud or misrepresentation; or

2. A change in circumstances lias occurred that would wnrront denial of
ncceptnncfl of evidence of finnncinl responsibility under thin section or the
requirements established by tho Uonrd pursuant to this section.

F. It Is not a defense to nny notion brought for failure to comply with (he
cash dcponlt requirement or to provide acceptable evidenra of financial
responsibility Hint the person clinrgcd believed in guod fnitli that the tnnk
vessel or the opcrntor of the tnnk vcssc! had made the required cnsli deposit or
passesscd evidence of financial responsibility accepted by the Board. (1990, c.

917.

lion*, tho timid ihnll provide lint, 1l evidence
of lininclil renpnnalbllily provldrd to the led.
oral government or ony other it*le meet* the
requirement* of luheectlon R of “hit teclinn,
comment* ilnll he ecrepled by the Hoard In

Eilltori note - Act* 1990, c. 917, Ci. 4
provide* (hit (lie Hoard *6*11 promul**!* reso—
lution* Implementing (MI section on or helot*
JfIntmrp 1, 1992, olid lint aufoeellon A nf thll
lecllon alinll liecome elfectlre 90 Hoy* nfler (In

efTedl v* dale ofauch regulation*. Cl*uie 4 *1*0 **tl*f*cllon tequlrrmrnla of

Tull or pirtinl

prorldei lint In promulgitinf such result- eutnrctlon A of thla tedlon *i appropriate.

9 02.1-44.34:17. Exempt
do rot apply to a facility having s maximum storage or handling capacity of
less than 25,000 gallons of oil or to a lank vessel having a mnximum storage,
handling or transporting capacity of less than 15,000 gallons of oil. (1990, c.

917)  *

5 02.1-14.34:19. DIschnrge of oil nrolilhlterl; liability for permitting
dischnrge. — A. Tho discharge of oil into or upon stnte waters, lands, or
storm drain systems within the Commonwealth Is prohibited. For purposes of
Ibis section, discharges of oil Into or upon alato waters include discharges nf
oil that (i) violate applicable wntcr quality standards or a permit or certificate
of the Bonrd or (li) cause n film or sheen upon or discoloration of the surface of
the wntcr or adjoining shorelines or cause a sludge or emulsion to be deposited
beneath the surface of the water or upon adjoining shorelines.

B. Any person discharging or causing or permitting a discharge of oil into
or upon Btnlo waters, discharging or causing or permitting a discharge nl oil
which may reasonably bo expected to enter stale waters, or causing or
permitting a substantial threat of such discharge and any operator of nny
facility, vehicle or vessel from which there is a discharge of oil Into or upon
stnte wntcra, or from which there is a discharge of oil wliich may reasonably
be expected to enter state waters, or from which (hero is a substantial threat
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of such discharge alinll, linmrdIntcly ulwn learning of nurli dinrhnrgn or tlirrst
of (Jinrlinrgf, imjilernrnt nny npplfcnbin oil iiplll contingency plnn Approved
under this ntticle or Ink* surh Dtlmr Action nn may be nrrrnnnry to contain nnd
dean Uli such dinclmrge or Hitcnt of nudi diaclinrge, Including nny nctlonn
directed by nny ori-ncetie coordinator acting pursuant to the Federal Wntcr
Pollution Control Act. In tho event of such tlinchatgn or threat of diechntan, If
It ennnut lip determined Immediately the pernon rea|xmnlble therefor, or if the
pernon In unwilling or unable to promptly contain nnd clean up auch diaclinrge
or llirent of diaclinrge, the Uonrd rnny tnke inch action na in necenanry to
conlnin nnd clcnn up the diaclinrge or llirent or diaclinrge, Including the
engagement of conlrnctora or other competent prracma. The coats of auch
containment nnd clennini shall bo paid from Hie Underground Petroleum
Slorngc Tnnk Fund or from nny federal fund available for thla purpoao.

C. Any pnreon dlachnrging or cnualng or permitting n diaclinrge of oil into
or upon ntnte wntcrn, Inuda, or elorin drain eyatemn within the Common-
wenlth, discharging or cnualng or permitting n diaclinrge of oil which inny
repaiinnhly lie expected to enter alnle wnlern, or causing or permitting a
subatnntinl llirent of auch discharge and any operator of nny facility, vehicle
or vcasol from which there la a dlschnrge of oil Into or U]»n ntnte wstern,
lands, or ntorm drnin nyntemn within the Commonwealth, or from which there
Is n dischnrge of oil which may rensonnbly bo expected to enter ntnte wninre,
or from which there la a nuhatontinl threat of such discharge, alinll be liable
to:

1. The Commonwenlth of Virginia or anv political nubdlvinlon thereof Tor
nil costs of Investigation, contninmenland cleanup Incurred na n result of such
discharge or llirent of diaclinrge;

2. The Commonwenlth of Virginia or nny political subdivision thereof for
oil damages to properly of tho Commonwenlth of Virginia or the political
nubdivislon cnuacd by such diaclinrge;

3. The Commonwealth of Virginia or nny political subdivision thereof for
loan of tax or other rcvenuce cnuacd by auch disclmrge, nnd compcnnotinn for
the loan of nny natural renources that cannot be restocked, replenished or
restored; nnd

4. Any person for Injury or dnmngo to person or properly, renl or personal,
loss of income, loas of tho means of producing income, or loss of the use of the
dnmnged property for recreationnl, commercinl, industrial, agricultural or
other reasonable uaea, cnuacd by auch diaclinrge,

D. Notwithstanding nny other provision of law, a person who renders
assistance In contninment nnd cleanup of n diBchnrge of oil prohibited by thla
article or a llirent of auch diaclinrge alinll he liable under tills section for
dnmages for personal Igjury nnd wrongful death cnuacd by thnt person’s
negligence, nnd for domngea caused by that person's groan ncgligenco or
willful misconduct, but alinll not be linblo for any other onmngcs under thla
section thnt are cnuacd bv the acta or omlaalons of euch person In rondoring
such naslolnnce; provided, however, thnt auch liability provision alinll not
npply to n person discharging or caualng or permitting a diaclinrge of oil into
or upon atnto waters, discharging or cnualng or permitting a diaclinrge of oil
which may reasonably bo expected to enter state wnters, or causing or
permitting n substantial threat of auch discharge, or to such person's
employee. Nothing In this article shall afTect the right of any person who
renders such assistance to reimbursement for the costs of the contninment nnd
cleanup under the opplicnblo provisions of this article or the Federal Water
Pollution Control Act, as ntnchdod, or any rights that person rnny have
against any third party whoso arts or - ulssions caused or contributed to ths
prohibited discharge of oil or threat of auch discharge.

fTIAEwWATEH CONTROL LAV

K, In nny artlon brought under this article, It ahall not be necessary for the
Commonwealth, political sulmllvision or any person, to plead or prove
negligence In any form or manner.

F. In nny action brought under th'a article, tha Commonwealth, politirni
subdivision nr nny person. If a prevailing party, shall bo entitled to an awnrd
of reasonable attorneys' lees and coals.

0, It ahall he n defense to any action brought undnr subdivision C 2, C .1, nr
C 4 of this aectlonjhal the illachnrge wan canned aolely by (I) an act of (Iml, (!})
an art of war, (lll) a willful act or omission of a third party who Is not ei.
employee, agent or contractor of the operator, nr (Ilv) any combination of the
foregoing; piovldcd thnt thin subsection alinll mil apply to nny action brought
against in) a perron or operator who failed or refused to report a diaclinrge as
required by 4 (32.1-44.34:19; or (b) a pernon or operator who failed or refused
to cooperate fully In any containment and cleanup or who fulled or trfuscd to
aHeel containment and cleanup na rrmiired by aubscctlon Il of this section.

1. In nny action brought under nubulvislon C 2, C 3. or C 4 of this section,
the total liability of a person or operator under tills section for each discimrge
of oil or threat of auch diaclinrge alinll not exceed the amount of financial
responsibility required under | 02.1-44,34:10 or $10,000,000, whichever U
grenlcr; provided that there ahall ba no limit of liability Impnacd under this
section: (a) If the diaclinrge of oil or threat of auch discharge wan canned by
gross negligence or willful misconduct on the part of the person or the
operator tliechnrglng or causing or permitting discharge or threat of diaclinrge
or by nn agent, employee or contractor of auch person or operator, or by the
violation of nny applicable anfcly, conalmctlon or operation regulations by
auch person or opcrntor or an ngent, employee or contractor of nucli pernon or
opcrntor; or (b) If tho operator or person discharging or cnualng or permitting
a diaclinrgo or llirent nl diaclinrge fnlled or refused to report the discharge as
required by | 62.1-44.34:19, or failed or rcfusrd to coopornte fully In any
containment and cleanup or to elTect containment and cleanup as required by
subsection D of this section. (1973, c. 417; 1976, c. 61; 1978, c. 816; 1989, c.

627; 1990, cc. 917. 0G2.)

1 02.1 44 34:19 1 02,1-44.34:19

Editor's not*, — Acts 1090, e. 063 pur- ths Common*?sith, slims "Rh »e*e* waters,
ported to smrnd 1l 62144342 snd ss plscrs vhtrs ths dlichsr|ing of oil Is
S2.1-44 34:3, which wrrt rrprsird br Acts prohibited. At tho direction of llir Codr Corm-
1990, e. 917. Ths elTeat of throe smmdments mlulon, these smendmenls here betn rflrrtu-
wss to odd tends snd storm drsin ijntems In  strd In Dlls corrripondin, nrw Code section.

«

| 02.1-44.34:19. Reporting of dilschnrge. — Any person dlachnrging or
causing or permitting a dlschnrge of oil Into or upon stale waters, Innds or
etorm drain systems within the Commonwenlth or discharging or causing or
permitting n discimrge of oil which nmy reasonably be expected to enter stnte
waters, lands, or etorm drnln eyatcma within the Commonwenlth, and any
operator of nny fnciilty, vehicle or vessel from which there Is a discharge of oil
into alnlc waters, or from which there Is a dlacharga of oil w) Ich rnny
rcaeonobly be expected to enter alnte wnters sbnll, immediately upon learning
of the discharge, notify the Uonrd and appropriate federal authorities of such
disclmrge. (1978, c. 816; 19D0, cc. 917, 962.)

Editor'* not® — Act* 1990, c. 062 pu»* itaU water*, at place* where the dlichargmg
ported to amend | 62.1-44 34:4, which wn ofoil I* prohibited. At the direction of the Code
repealed b/ Act* 1990, c. 017. The effect of thI*  Commlriion, Ihli amendment hi* been effectu*
amendment wu* to add landa and atorm dxaln  ated In thla conetponding r«w Cod* lection,
¢/item* In tha Commonwealth, along with
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I.*. Mo. It

COtml mull Ol at«ni otnti tlici » m t wunlaat contiolltd cc

||mVﬂ|, that mv «*In, trap. fut. at otbtmItt untir tontal

mini.

Il “DItcMiQi ctaanup minirat lon* wini any nun?
0l iMiJinlIn, |Incotpottitd or unincbtPQit<«<. cf twmrt o»
opinion of wuntil or Innim1l Im Illilii iht «ny othaa iiiiom

vha hmy tlact lo loin, otaanlrtd toi tha tuf»ott ot abating,
containing. lanauln. or tltaning up pollution Iron dinrhAtuat of
ell oi taicultig and ninHIIntin olldlifa or oihat mu iat
aaioutTtt tbtnaoh cooptntin tffont and iharad igulpntnl.
Hi»«"mli Of ftcllltlti. My IHtl-pariy clump nminloi.
Intualiy coolantlut. volintter oigailyttion. 0l local lumtnnn
thill b« tteoanlltd aa a dlichttot iloroa orttnlat?lon. Pfo»tdad
tha coionl»ilent ptooatly citlllIn tha oti xilm Itiii.

U) “fadaral fund* mini tha factual Oil Iplll
L liiilin inni run).

tint ~fund* manna tba coattal protection funl,

HU Haimtil Quantity* otana thal giantlty at all tha
dlachattt at yhlefr la daltralnad by lhi comilillonr to ba frttnful
to tha rnviromtnt ot pnbUr haalth or wal fata or may raaionbty oa
antlcirttai io praaant an Imilnant and acrtntantlal ditiitr to tha
pulilie baalth or walfata.

1111 "llatailgcM aubntact* meant tny tubattnta. aicapt
oli. dailgiatid all haiatlcui by tha tf.altormnta |l fiotactlan Agnnry

punuml t» tha Conginhantl»« rntlrtnwtnlal laipom, Conaaniaticn,

»

(s1. *o0. 1l
H.HIbUHYy Ilift ct IMP <«<? U.l.c. »»c.____ IlIll at atqg.i aid
dtilgatlid by tha Tiaaa Kitat (otalnlaa.

<lll  “batint tatalml* MIM ant Itw liil faelllla
utid lor ttanifattlio rruda oil ta or from vtm Ii.

<141 *»atlcnal eantlngtncy plan* anna tn plin
prrptitd and pabllahtd, aa italtid from l1*; .to.J1*+, radard M
fataral Matai Follullon Control An 111 U .f.f. faa. nil at tag 1
and iha CompratirnlI»a tn»llanwtntal liiw m a. Coayiamal lon, and
Uibtllitf Act o< IHO k; US,<m far. 1(0l ai atn I.

111 *»ituttl aeaoutcti* namt all land. flat,,
thtllllab. fowl, vlidll ta, biota, aaiatatlon. alt, uatat. and c-.iiar
alalltt ttaourctt puntd. airraqid. hald In Imat. ttaolatad- at
otlatalaa controlla< by tha atata.

11«1 *011* meant all of any bind w In tryf<xn.
Ineluilm but lot Halted lo etiida oil, aatiolaaa. tint oil,
tindoi, all rafuia, and oil tnliad with aeeteiathat tban dr«<*ta<
aartl. but dial rat Includt.|alto lluea Includlna ciuda oll or tny
fuetlon tharaof. vMch la ahtalflcilly Mattit ar daalgoatad aa |
batailout aubitinct under fubratigiapha 1*1 Ihi wti <f| of tactlao
L?H ill af tb« Conrrthentlva ttiultonnynial Utiw oit. Cawoanaatlon,
tii4 4lability Art af 11*0 <43 U.I.C. tmc. >401 ot eaq.l and atMch
4a aubtact to tha ciooliloni of that An, andublcb la ao
dailgittad bv tha Taaea Vatit foimlaalon.

(*<I7] ’Ountt* ot “apatalOfe tulnli
151 f!m..pilioti amIM. oniitlno. ot flam tim

«



w itlonol ConttnaancY clow. In roaponding t« tha dlortnrgo jhj
ranunloalonor c¢f tho otalo-Jaotgnolod on tcona_coordlnotor Ih>1l I»
I»t u«t»it potent m KU rtlt oct h occoidanco with optional
Continotno plan ond coapatoto with tin <til«nl an-lctna
coolllmto* Ol othoi lodrrol ogmcy or oUttlol

authority undot thr notional conHnqooe» oltn.

10 Tho Connlaalontl Of tho m Ir-JtllollHd an-teano
coordinator —y PCI Indfpaodootly to tho Qaaont no lodaral an-ocana
ccoKimtor or mthmliij money «i ollldol «( the t«Im|
mvofnnmt hop oaourtd frdttol wthollty to ovuHr. fooiJdlnala,
ond d uel ct»pon» oparotlonf.

Sac. <9.i0). Attnrmct mo cokhmaticw. to) tubnci to
tha conrnlaalanar'% authotlla andtr thla chapter. tny cimn or
dloihomr cleanup organllotlon —y m ill In abotlno, conaot«l»r,
Ot reffpvinr pollution liw »ny uooulficrl tod dlachatqc of oil, mlI*
chopllr data not otlort orry rtthtl not laconaltttnt vith Ihit
chapter that my luch POfton or organltatlon wy ht»a aqalnat i>>
thifd potty vh»n octa Of oolaolom c«»uoid If conn lbulod to tha
unouthorlood ttmrtiorga.

<bl Ant QTloon or dtachoiaa claanup organlaatlon thot
raadoto ooolttooco In abating. containing, ct lofovino pollullyj
fram ony unauthotlaid dtrcharga of oil tor rocolvo coopomticn
tigm thr tqgpd for ratpoato ccota, ptouldod thr conlu lttit
opyroyoi cowptno~tlicn pilor to the alalotonrt lalng roadatad.

Pilot opnouol fCf torptmatloo roy bo prauldad for In thy ololo

S.l. Oe 1l
cnoolol dlicOonr contlagonry nliii. tho co»o»ioolgntt, ox potill(D
on) for mol adno ohowo. vy mine “y pI’iOI’ amraval
rnirmilotto.

ire, o0o.ioi. ouM.iritn nwutMrr  rcu m route ocriaoit.
10l to actlon talon by ony parton or dtachaigo cloanaa
ononliotlon to abate, contoln. or rtnoif* pa)lorlon tirm on
uniutOotliod dtrchrtqo ot oil, whether ouch ocelot l« tun
onluniorlly.__orguramnc to the notloiul costingones cl»o nr oLoto
coaalal IIKhirm ctntingcnjy Plan. or pcnviiot co t itochaiaa
ratoono Dion rogtlrad urdoi ihtt chopttr. OC pjrtuort to tho
roguott of m authotlttd Cedotrl ct ototo ctftclol. or xntom to
Hit logoffl ot tho coipooolbltpororn. anil to oannmd ot or.
adnlatloa of rotronrlhll tty or H ibltlty for rbi dlictiono.

Il lo poroon or dlichoigo cleanup otgoritotton thot
tolwntot I1f.  Of pmaaanl to tho not lonol CCOLINOOIC-Y lion rr tbo
ttoto cotitol dlacharco conlingtncr clon, or pirtuwl to <y
dlacharga noponir plan ronvirad uodot tl >a choplot. or rmavtnt
to tho raguaat ct in autborlrod fad n)_or rtoto official. of
luroiiont to rhi rogjon ot tho taapumlblo poom. tardara
ooototonco or od»tco‘to Plating. contaUlng. oi raaoving poUotloo
lion on Mnowvthrritod dlichono ot oil la Ilobll Cot tatponoo cootoi
looaiai, or civil ymoHlai itaaltlaa Itco octo or m’LItlICI
tnw l1tic I rondarl N euch io t| 8ONCO O advtco, rmpl let ottt
e: anlatlona of qgiooa nogllganca or vlillul rlaconduram

toe, ao.toi. touirwrtn oho rpiscuMt. itio eo»«laotoooi
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of discharge, Implement nny applicable oil aplll contingency plnn uppiuteu
under tills article or take auch oilier action aa may be necessary to contain and
dean up auch discharge or llirent of auth dischnrge, Including nny nctlona
directed by nny on scene coordinator meting pursuant to the Federal Water
Pollution trol -Aef In the event of ouch discharge pr.ghr fdigcharge If
It ennnot deten“““lé(lmmediately them&n regpmi&(iﬁi..u ﬂ fiml
person is unwilling or unable to promptly contain nnd dean up such discharge
or tbrnnt of discharge, tbe Uonrd rnny take such action nn In necen.inry to
conlnin nnd clrnti up tbe dischnrge or threat of dlschnrge, Including the
engagement of contractors or oilier competent persons, the costs of such
conlninnient nnd cleanup shnll bo pnild fnom the Underground Petroleum
“ton ;o0 Tnnk Fund or from nny federal fund nvnlinhlo for ibis purpose.

C. Any person disclivarging or cnusing or permitting a discharge of oil Into
or upon stnle wnters, lands, or etorm drain systems within the Common-
wealth, discharging or causing or permitting a discharge of oil which may
rensonnhly he expected to enter alnle wnters, or cnusing or permitting a
mihsliniilinl threat of such discharge and nny operator of any fnclllty, vehicle
or vessel from which (here Is a dischnrge of oil Into or upon slnlo waters,
Innds, or storm drnln systems within the Commonwenlth, or from which them
is a dischnrge of oil which may rensonnhly bo expected to enter stale wntcis..
or from which there le a substantial threat of such discharge, shall he liable
*O.

1. The Commonwenlth of Virginia or anv politicnl subdivision thereof for
nil costs of Investigation, contninment and cleanup Incurred as a result of such
discharge or llirent of dischnrge;

2. The Commonwenlth of Virginia or nny pollticnl subdivision thereof fur
all damages to piopcrty of the Commonwenlth of Virginia or the political
subdivision caused by such dlschnrge;

3. Tho Commonwenlth of Virginia or any political subdivision thereof for
loss of tnx or other revenues caused hy such discharge, nnd compensation for
the loss of nny natural resources that cannot bo restocked, replenished or
restored; nnd

4. Any person for li\lury or damage to person or property, rcnl or personal,
loss of income, loss of tho means of producing Income, or loss of the uso of tho
dnmoged property for recreational, commercial, industrial, agricultural or
other reanonnblc uses, caused by such discimrge.

1). Notwithstanding any other provision of Inw, a person who renders
assistance In contninment nnd cleanup of s dischnrge of oil prohibited by this
ortlele or a threat of such discharge shnll he liable under thla aectinii for
dnmoges for personal Injury and wrongful dentil cnused by thnt person'a
negligence, nnd for damages caused by that person'a gross negligence or
willful misconduct, but shall not be liahlo for any other damages under this
section thnt are caused bv the acta or omissions of such person in rondering
such assistance; provided,_however, that such liability provision alinll not
opply In a person discharging or causing or permitting a discharge of oil Into
or upon state waters, discharging or causing or permitting a discharge of oil
which may rensonnhly bo expected to enter state watere, or causing or
permitting n substantial tlircnt of auch disclmrge, or to such person's
employee. Nothing in this article shall affect the right of any person who
renders such assistance to reimbursement for the costs of the containment and
dennup under the opplicnblo provisions of this article nr the Federal Water
Pollution Control Act, as mnchdod, or ony rights Hint person mnv have
ngninst ony thiid party whose Bela or omissions caused or contributed to the
prohibited discharge of oil or threat of such discharge.

18S

Commonwealth, puiuu.,,,
negligence In any form or manner,
F. Tn nny action brought under this article, the Commonwealth, political

aubdilvislon or any person. If a prevailing party, ahull ba entitled to an award
or rensonnhin altorneya' fees and costs.

0, It shnll he a defnnsn to any action brough de ision C 2. C 3, or
0 4 oftills seellon.thnt the discharge was cnused solely hy (I) an act of Clod, Hi)
an net of war, (iii) a willful act or omission of n third pnrty wim la not nil
employee, egont or contractor of the operator, or Ilv) any combination of the
foregoing; provided thnt this subsection shnll not apply to nny nctinn brought
ngninst (n) a person or operator who failed or refused to report n discharge as
required hy | 02.1-44.34:19; or (b) a person or operator who failed or refused
to cooperate fully In any containment and cleanup or who billed or refused to
effect contninment nnd cleanup as required hy auhsectlon 1) of this neellon.

II, In nny action brought under subdivision C 2, C 3, or C 4 of this section,
Ilm total liability of a person or operator undrr this section for each discharge
of oil or threat of euch discharge shnll not exceed the amount of finnncinl
responsibility required under | 02.1-44.34:10 or J10.000,000, wlilclicvrr Is
greater; provided that there shall he no limit of liability Imposed under tills
section: (n) If the discharge of oil or threat of such dlschnrge wns caused hy
gross negligence or willful misconduct on the unit of the persnn or tho
operator discharging or cnusing or permitting discharge nr threat of dlschnrge
or by nn agent, employeo or contractor of such person or operator, or hy the
violation of any applicable snfcly, construction or operation regulations hy
such person or opcrntor or on agent, employeo or contractor of such person or
opcrntor; or (h) if Hie opcrntor or person dinclisrging or causing or permitting
a dincimrgo or tlircnt of discharge foiled or refused to report the discimrge os
required by } G2.1-44.34:19, or fnilcd or refused to coopcrnto fully in nny
contninment and cleanup or to efTect containment and cleanup ns required hy
subsection D of this section. (1973, c, 417; 1976, c. 61; 197B, e. 816; 1989, c.

627; 1990, cc. 917, 0G2)

Editor's not*. — Ada 1090, e. 063 pur- ths Commonwealth. along with »Ut« wsletl,
portd to amend 1162.1.44342 and «e plac'f whfr# tin dl'charging of oil lo
62.1-44.34:3. which wero I'peated by AeU prohibit'd. At tho direction of thr Cod* Com-
1990, (. 017. Tho fif'd of lh«*e amendments mlaalon, Ih"o amendments ha»» b"n ffT'tlu-
woo to add landa and ilorm drain ajalems In  al«d In thla comapondInf ntw Cod' Motion.

«

f 62.1-44.34:19. Importing of dlschnrge. — Any person discharging or
cnusing or permitting n disennrgo of oil Into or upon stole waters, Innds or
storm drain systems within the Commonwealth or discharging or causing or
permitting a disclmrge of oil which may rensonnhly he expected In enlcr stale
waters, Innds, or etorm drnin systems within the Commonwealth, nnd any
opcrntor of nny fndilty, vehicle or vessel from which there le n dischnrge of oil
Into Btntc waters, or from which there Is a discharge of oil which may
rensonnhly be expected In enlcr stnte waters shall, immediately upon lenrning
of the dIschnrge, notify the Hoard and approDrinle federal authorities of auch
dischnrgo. (1978, e. 816; 1990, cc. 917, 96i.)

Edlior'a note, — Acla 1990, t. 902 pur- alal* wslers, aa placra wher* Ihf dlachtrging
port'd to amtnd 1 62.1-44.34:4, which waa ofoil la prohibit'd. At the direction of Ih' Codo
rfpfalril by Acla 1990, '. 917. Tha «fTect of thla CommUtlon, thla nmrndnent haabren 'IT'du-
amendment wea to add landa and alorm drain tied In thla correiponding naw Cod* section.
ayaumi In lh« Commonwealth, along with



